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Diana,  The.  1  Hob.  131  1  How.  34 

Dlckins  r.  Beal.  10  Pet.  572  

 4  How.  I.'i4,  220.  285.  845,  348.  849 

Divina  Pastora,  The.  4  Wheat.  52,  4  How.  148 
Dobbins  r.  Com'rs  of  Erie  Co.,  16 

Pet.  485    8  How.  178 

Docker  t.  Somes,  2  Mylne  &  K. 

655     8  How.  401 

Do<ldrlge  c.  Thompson.  9  Wheat. 

469   2  How.  589 

D<X!  c.  Jesson.  6  Ejist.  80  1  How.  53 

Doe  r.  Lewis.  1  Burr.  619  1  How.  217 

Doe  e.  Perkins.  3  Term.  740   2  How.  282 

Doe  r.  Smith.  4  Blackf.  228   8  How.  71.^ 

Douglass  V.  Dangertield,  10  Ohio, 

156  8  How.  46* 

Douglass  t.  Reynolds,  7  Pet.  113 

 1  How.  183.  IK> 
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Doutoon  «.  Matthews,  4  D.  A  E. 

503  1  now.  346.  849 

Drummond  v.  Prestnian.l2  Wheni. 

615  1  How.  188.  185,  187 

Dry  V.  Davy.  10  A.  A  K  30  1  How.  186 

Dudley,  Ex  pnrU,  Peuu.  L.  J.  802,  8  How.  827 
Duke  of  Norfolk   «.  Hawke,  2 

East,  481  1  Uow.  14 

I>ii1an7  V.  Hodgkin.  8  Cninch,  888,  8  How.  888 
DuDcatir.  Dar'^t.  1  ITow.^OI.  2  ITow.  18,  17.  18 
Duncan  v.  KliiR-fitiiT,  5  Walts. 

141  1  How.  807,  808 

Duntiin  r.  McCuUough,  4  Serg.  & 

R.  480   2  How.  482 

Dunlai)  e,  Stcl»on,  4  Miison.  349. .  4  How.  876 
Duolap  0.  Thompson.  5  Yeig.  67,  4  Jtlow.  84d 
Dunlop  l[<mrae,  9  Crunch.  848.  4  How.  154 
Punn  T.  Hiim7,*9Baiti.  ftCreas. 

780   3  How.  97 

Dutchman  9.  Tooth.  5  Blofi:.  N. 

r.  577  2  How.  45^ 

Duvall  V.  Craig,  2  Wheal.  4o  1  How.  247 

E. 

Eager  V.  ComiiMMiwcaltb,  4  Maai. 

182.  IHow.  63 

Earl  of  HnrdwidLo  v.  Veraoo,  14 

Ve«.  504   4  How.  653 

Ecclesiastical  Person,  Case  of,  5 

Co.  14.  b  2  How.  760 

Edden  v.  Bead.  8  Camp.  889          8  How.  248 

Eddowes  «.  Hopktiu.  1  Doug.  376,  2  How.  281 
Edio  r  Eaat  Ind.  Co..  2  Bnnr. 

1221  4  How.  326 

Edwaid.  The.  1  Wheal.  261  4  How.  154 

Eldestone  r.  Speake,  1  Show.  91 . .  1  How.  247 

EUiott  V.  Peirsol,  1  Pet.  328   2  How.  343 

Elliott  «.  Pleraol,  1  Pet.  328. . . . 

 8  How.  648.  782.  768 

BIHott  «.  Swartwoat,  10  Pet.  187 

. .  n  How.  110,  240.  241,  246.  255,  260-262 
EUiott  t).  fcjwartwout,  10  Pet,  137,  4  How.  882 

Elizabeth.  The,  Paine,  10  8  How.  565 

Eliiundorf  v.  Taylor,  10  Wheat. 

152  4  How.  54.  879 

Elsee  «.  Oatwanl,  5  Temi,  14:'.. . . .  t  How  14»5 
Emmerson  t.  Hcelis,  2  Taunt.  88.  4  How.  840 
Eoys  t.  Mohun.  2  Sir.  847;  1  Bar- 

*  nardiston.  182  4  How.  148. 158 

Eppes  «,  Cole,  4  Hen.  &  Man. 

161  1  How.  189 

E»dailc  V.  Sowerby,  11  East.  114 

 4  How.  274,  '.m 

Etting  t.  B*k  of  IT.  t)..  11  Wheat. 

59  8  How.  424 

Evans  p.  Eaton.  7  Wheat.  856  4  How.  127 

Evans  r.  Underwood,  1  Wils.  262,  2  How.  762 
Ewingg  r.  Peters,  3  Term,  685... .  8  How.  61 
Eyre  r.  Couniesa  Bhaflabair.  8  P. 

Wou.  108  :  8  How.  194 

F. 

Fabian  r.  Winston,  1  Leon.  306; 

Cro.  Eliz  209  I  HoW.  917 

Fairlie  e.  Denton,  8  Bam.  &  Cres. 

898.   4  How.  849 

Faimoan  «.  Ivea*  6  Bam.  am 

642  -6  Uow.  289.  292 

Fanar  a.  U.  8u»  5  FM.  878          1  How.  118 

10 


F. 

Fenwick  v.  Chapman,  9  Fat.  461 

 1  How.  149»  ISO 

F<'n\vi(  k  r.  lieed,  o  Barn,  wt  Aid. 

282   4  How.  296 

Fenwick  v.  Sears.  1  Cranch,  259. ,  4HoY.  154 
Ferguson  r.  Earl  of  Kinnoull,  9 

Clark  &  Fin.  2r,i ....  3  How.  98,  101,  795 
Ferguson  e.  Earl  of  Kinnoull.  9 

Clark  ft  Fin.  851  4  How.  149 

Field  r.  Huston,  21  Maine.  69. ...  4  How.  878 
Flpps  p.  McGehue,  5  Port.  Ala. 

413    2  How.  591 

Firth  V.  Thrush.  2  Man.  Rv.  .H59.  4  How.  849 
Fishar  t.  Prosser.  Cowp.  217.  4  How.  296,  297 

Fishtr  r  Evan.-?,  5  Binn.  548         4  How.  847 

Fitzhugh  V.  Anderaon,  2  Hen.  & 

Mun.  889.  t  How.  68 

FlL-ming  «.  Fulton.  8  How.  Hln. 

478.  4  How.  180 

FUnt  «.  Flke.  4  Barn,  ft  Aid.  478 

 3  How.  288.  202 

I  Flood's  Case.  Hob.  IM.  2  How.  W6 

I  Folger  V.  Mitchell.  3  Pick.  896. ...  4  How.  379 

Foss  e.  Crisp.  20  Pick.  121  4  How.  878 

Foeter'a  Case,  11  Co.  56  4  How,  58 

Fost.  r     Es.<(  x  B'k,  17  Mus.s.  479,  3  How.  588 

Foster  ».  Neilson,  2  Pel.  253   1  How.  103 

I  Foster  v.  Neilson,  2  Pet.  258,  2  How.  602,  608 

'  Foster  t.  X«  ilson.  2  Pet.  258          3  How.  228 

Foster  v.  Nt- jlb<Jii.  2  Pet.  258          4  How.  282 

Foster  c.  Wandless.  7  Ti  rm.  117..  1  How.  217 
Fowler  e.  JLindscy.  3  Dall.  411 ....  2  Uow.  27 

Fox  e.  Drake,  8  Cow.  191  4  How.  148 

Fox  r.  Mackreth.  8  Bro.  Ch.  800; 

2  Cox,  820    4  Uow,  5.'>S-556 

Franklin  B1c  e.  Freeman.  16  Pldc 

585  4  How.  825 

Freakiey  p.  Fo.x,  4  Mann.  &  Ry, 

18  '..2  How.  479 

Freeman  e.  Boynlon,  7  Mass.  488 

 4  How.  279.  846 

Freeaaao  a.  Otia.  9  Haas.  978  4  Uow.  149 

i  O. 

I  Gaines  r.  Chew.  2  How.  ni9  2  How.  411 

Gaines  v.  Relf,  12  How.  472;  15 

Pet.  9  8  How.  411 

;  Oaiosford  v.  Grifflth.  1  Saund.  00. 

I       n  4  How,  874 

Galloway  r.  Fiulev,  12  Pet.  964.. .  1  How.  87 

Garcia  v.  Lee,  12  Pet.  511  1  How.  103 

Oanda  a.  Lee.  12  Pet.  511  8  How.  602,  608 

Garcia  ».  Lee.  12  Pet.  51!   How.  238 

Gardner  p.  Collins.  2  Pet.  58  4  How.  54 

Gardner  r.  Thomas.  14  Johns,  134.  1  How.  848 
Garland.  Exparte,  10  Ves.  110 

 .2  How.  576.  577.  580,  581 

Gclston  «  IT.  \  t  3  Wlieat.  246  8  How.  805 

General  hniith.  The.  4  Wheat. 

488.   8  How.  678 

Georgia  r.  Brailsford.  2  Dall.  402.  2  How.  27 
Georgia  v.  Madraao.  1  Pet.  122.  2  Uow.  23-27 

Gibbons  v.  Ogden,  9  Wluut.  1  8  How.  898 

Gibba  v.  Cannon,  9  Serg.  &  R 

198  2  How.  485 

Gibson  e.  Chew.  1«  Pet.  815  2  How.  244 

Gibson  e.  Jeyes,  6  Ves.  277  4  Uow.  556 

GIdley  a.  L'd  Palmentnn,  7  J.  B. 

Moore,  91 :  8  B.  A:  V-,  375. ...  8  How.  98 

i  Gidlev  «.  L'd  Palmerhioo,  7  J.  B. 

I      Hoore.  91  4  How.  149 


Digitized  by  Google 


OlTATtONS. 


Zl 


Gilbert  r.  DmuU,  8  Mctc.  495  4  How. 

Oilber     MnncbeAer  Ifon  Go.,  11 

WeiuL  fm  8  How.  513 

GOkspie  r.  Moore,  2  Johns.  Gh. 

iSD  4  How.  224 

r,nfi\\  r.  Home.  9  Sim.  539          2  How.  045 

Glen  f  H«yV'w.  9  Johns,  67  1  How.  249 

Ohu  r  lUrtfl.  8  Taunt.  208  1  How.  185 

diMhi]  r.  Dollv,  1  Term,  712. ...  2  How.  479 
tioodtnan  9.  HaireT.  4  A.  4e  E. 

868.  4  How.  283 

CKtoiwin  V.  H«r1ey.  4  A.  ft  S.  5S0.  4  How.  S8S 
Trorion  r.  I!n».;irt.  2  Siimn.  401.. .  4  How.  223 

Ojnlon  r.  Umgisl,  l(i  Pel.  97  1  How.  102 

Go*  r.  Tracy,  1  P.  Wma.  287;  2 

Vtrn.  69i>  2  How.  M5 

(iovernortk^-.  r,  Mcrt-flitli.  4  Term. 

:\<V  4  How.  144 

<io;v4n  t.  Jscksou.  2  Johns.  176.-  2  How.  483 
Gim  r.  MoTKun.  3  Bin?-  N.  C. 

i?l  r  3  How.  103 

^irani  r.  .\s«K  Doujf.  722  4  How.  154.  250 

Orut  r.  RarmoDd,  6  Pet.  218 ... .  1  How.  907 
Gnat  r.  Raymond,  6  Pet.  218 

 4  How.  685,  708 

Gntiot  V.  V.  a,  15  Pit.  336  

 4  How.  Ill,  115,  118,  120 

OfMCS  «.  Boston  Mur.       Co.,  2 

Cranch.  419  4  How.  J  >  } 

Graves  f.  Colbv.  1  Perry  &  I).  249.  1  How.  Ib.i 
Gny  f.  BlancKanl.  8  Pick.  284.  .  4  How.  375 

tiny  ff.  Wilson.  9  Watts.  512  2  How.  425 

««n».  Bailv,  5  Hun.  346  4  How.  198 

Qnea  ».  Biddle»  8  Wheat.  1  

 1  How.  816.  327.  328 

€rwn  f.  Bnckleebiiccbe*,  1  Leon, 

m  8  How.  795 

Gwn  r.  Liter.  8  Cranch,  22y  3  How.  690 

Gn-<"n  r  RuUierforlh.  1  Ves.  462.  2  How.  188 
Gimiaw^  9.  Uurd,  4  Tenn.  558,  8  How.  247 
Qieeakaf  «.  Birth,  9  Pel.  898. ...  8  How.  78 
Oridler  ».  Barker,  1  Boa.  ft  Pull 

2».  4  How.  140 

QiUUi  f.  HMMapaoB,  8  How.  248 

 2  How.  261,  282 

OrifBn  r.  Thompson.  2  How.  244.  3  How.  720 
Grimwood  c.  Barrit.  6  Term.  460.  4  How.  147 
^roeafdt  «.  Bumwdl,  1  Raj<n> 

W  4  How.  149 

Ornbb  r.  M'Clatchy,  2  Yore  4;^2.  2  How.  591 
^neeoa  t.  Sffiith.  6  A.  &  E  499.  4  How.  282 


UxideQ  r.  Spader.  20  Johoa.  554,  4  Uow.  296 
Bidiiiick  9.  Hurray.  1  N.  H.  140,  4  How.  845 

Hapa  f.  I.Tim-«,  10  Pet.  400   4  How.  14 

H»f;per!4on  r.  llanbur}',  5  Barn,  ft 

Crws.  101  4  How.  876 

Bagtborp  r.  Hooka,  1  QUI.  ft 

^  Jtbaa.  810  4  How.  818 

fU^  9.  Btooka,  10  A.  ft  £.  809 

 2  How.  450-453 

^aigbt  P.  Hbrria  Aq..  4  Wasli. 

«01  4  How.  818,  819 

nminoDd  r.  Hammond.  2  Blaud. 

Ch  306   1  HofW.  14 

Bucock  t,  Fkbing  Ina.  Co.,  8 

Bmnn.  186  4  How.  870 

HiMv  r  Hardlrirr.  11  Wheal.  108,  8  How.  488 
Hiakcy  r.  Hammock,  8  Hadd. 

!«.  a  8  How.  080 


j  Uanaard  o.  Robinson,  7  Barn.  & 

OeM.  90  4  How.  274. 

I  Harbert's  Case,  3  Co.  12  4  How.  77 

;  Hardiicre  v.  Nash.  5  Term,  716. . .  2  How. 
I  Hargrenve  r.  Luree,  6  Binj».  'H  i  . .  1  How. 
I  Harpendintr  r.  Dutch  Church.  16 

Pet.  455   2  How. 

Harris  r  Baker.  4  M.  A:  S.  27. ...  4  H-.u . 
Harris  v.  Davis,  1  Chilty  H.  025. .  2  How. 
HatriMm  e.  King.  8  Bam.  ft  Aid. 

161  2  How. 

Harrison  r.  Nixon,   9  Pet.  483 

 4  How.  143.  148.  158. 

Harrison  ».  Sterry,  5  Crandi,  298,  1  How. 
Harrison  r.  Sterry,  5  Cranch,  289.  4  How. 
Hartford  Bank  «.  Btedman.  8 

Conn.  489. . ,  2  How. 

Hartford  B*k  «.  8tednuu),  8  Conn. 

4S0  4  How. 

Harwoml  c.  Phillips,  Bridgman, 

473   4  How. 

Haatrop  v,  Haatings,  1  Balk.  212. .  1  Uow. 

Hatch  V.  Hatch.  9  Ves.  899   4  How. 

Iliithuw.iy  r.  Barrow,  1  Comp.  151,  3  How. 
Hawkins' c.  Barney,  5  Pet.  457. . .  2  Uow. 
Haynes  v.  Birks,  8  Bos.  ft  Pull. 

599   4  How. 

Huynes  v.  Hare,  1  H.  B!  0(U  4  How. 

Heapy  v.  Harris,  6  TLrni,  1368  4  How 

Henderson  v.  Foote,  8  Call.  248. . .  4  Uow. 
HendenKm  e.Poindezter,18  Wheat. 

530   3  How.  226,761, 

Henderson  v.  Withv,  2  D.  &  E. 

576  .*   1  How. 

Hendrioks  r.  Franklin,  4  Johns. 

119.  4  How. 

Honman  r.  Dickinson,  o  Biii<r.  188, 1  How. 
Ueniy  v.  JAnj.Lymi}  Be£ia.,6:Bing. 

100.  8  How. 

FTc  nw  oftd  r.  Cheeseman,  8  Sere.  & 

R.  5U0  . . .  1  How. 

llcrcy  V.  pinwoody,  4  Bro.  Cb. 

257   1  How. 

Hepburn  r.  Ele7.ey,  2  Cranch.  445.  8  How, 
Herlwrt  v.  Adums,  4  Mason.  15. . .  4  How. 
Herbert  v.  Lawn(»,  1  Cb.  R  13. . .  2  How. 
Hickey  *.  Stewart.  8  How,  760. , .  8  How, 
Hicks  r.  Brown.  12  Johns.  142. ...  4  How. 
Higbic  e.  Hopkins.  1  Wash.  230. .  4  How. 
Higginson  t.  Clowes,  15  Vcs.  516,  4  How. 
Higglnion  c.  Gray,  8  Mass.  885. . .  4  Uow. 
Hildreth  «.  Thompnon.  16  Haas. 

191  4  Hr.w.  77 

Hill  D.  CfK>k.  1  Ve-s.  &  B.  175. ...  8  How. 

Hill  t.  Graiiire,  Plow.  164  1  How. 

Hill  r.  Varrell.  3  Grcenl.  233  . . ...  4  How. 
Himely  v.  Rose,   5  CrniiLl).  313 

 3  How.  484, 

UitchUi  a.  Campbell,  2  Wm.  Bl. 

887.  8  How. 

Hobbs  f'.  HlddletoD,  1  J.  J.  l^utth. 

178  4  How. 

Hodgson  V.  Ambrose,  Doug.  Itt7.  8  How. 
HocJltsoii  r.  Bowerbank,  5  Cranch, 

303   2  How. 

Hodn;son  r.  D.-xter,  1  Cnmcb  :M"  4  Bow. 
Hodgson  e.  Scarlett,  1  Barn.  «k 

AM.  847   8  How. 

Hod^den  9.  Qtkrridge,  8  Saund. 

61  1  How. 

HolbSLge    Beooet,  8  Keb.  780. . .  4  How. 
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703 
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H.  I  J. 

Hulbecli  r.  Bcnnet,  2  Li  v.  12,  4  How.  146.  153  j  Johnson  e.  Linsey.  2  Dowl.  R}-. 

Hotmail  r.  Johnson .  1  Cowp.  341.  1  How,  349  i       385  .  4  How. 

Hope  r.  Taylor,  1  Burr.  269           2  How.  578  i  Jonee  c.  Ashburnham.  4  East.  464,  4  How. 

Hope  Ins.  Co.  V.  Boardman,  6  'Jones  f.  Bodinner,  Carth.  371  4  How. 

Crunch,  "i?  2  How.   '22  Jones  v.  Bodingham,  1  Salk.  178..  4  Hon  . 

Hopkins  V.  Lee.  6  Wheal.  109,  1  How.  148,  149  Joneu  r.  Evans,  o  Yerg.  823   2  How. 

Hopkins  V.  Lee,  6  Wht  at.  109  9  How.  42«  Jones  v.  Ingic.  5  Port.  Ala.  880. . .  2  How. 

Uornbeck  r.  Westliro<>k.  9  Johns.  l  Jones  v.  Jones,  8  Mer.  171  3  How. 

73  4  How.  373  j  Jones  r,  Jones,  1  Bam.  &  Cress. 

HoUinm  r.  East  Ind.  Co.,  I  Term.  j      243   4  II.. u 

mi  1  How.  UG  Jones  «.  Smart,  1  Term.  44.  4  How.  705, 

Hoth«m  r.  East  Ind.  Co.,  1  Term,  Jones  «.  Yates,  9  Barn.  &  Cress. 

G:5^  4  How.  876  '       532   4  How. 

Hoveudcu  c.  AoQesler.  2  8ch.  &  Jordaine  r.  Laabbrook,  7  Term, 

Lef.  W7  1  How.  198,  194  i      601  8  How. 


Hovendcn  r.  Annegley,  2  Sch.  <fc 

Lef.  633  4  How.  2^0 

Hover V  r.  Deane,  18  Maine.  81: 

16  Maine.  216  4  How.  876 

Howard  c.  Cooper.  1  Hill,  44  4  How.  3^M5 

nn\  t  n.  Gelston.  8  Wheat.  246. ...  3  Hew,  OOr, 
Hoyt  t.  Gelston.  13  Johns.  141. ...  4  How.  149 
Hughes  r.  Blake,  1  Mason,  514. 4  How.  218 
f lughes  r.  Edwards,  9  Wheat.  489.  1  How.  194 
HuglK'S  r.  Edwards,  9  Wheat. 

m  4  How.  897 

Hunkle  r.  Boval  Exch.  A8&  Co.. 

1  Ves.  31 1  4  How,  224 

Huriiiit  uit  V.  Canley,  1  Hen.  & 

Miin.  158  4  How.  146 

Hunt  r.  Kousmtmier,  8Ma8on.294: 

8  Wheat.  174:  1  Ph  1  1  How.  CIS.  224 
Hunter  r.  Biyanl.  3  W  JicuJ.;^:^ . . .  2  How.  237 
Hynes  v.  Campbell,  0  Monr.  286 

 8  How.  647.  648 


I. 


Jordaine  v.  Laahbrooke,  7  Term. 

601  4  How.  417, 

Jordan  9.  Bairetl,  4  How.  169   . .  4  How. 


Kane  v.  Bloodj;ood,  7  Johns.  Ch. 

90  4  How. 

Kearv  r.  Farm.  &  Merch's  B'k,  16 

Pet.  89  2  How.  23.  244, 

Kemp  V.  Kennedy,  5  Cronch.  173,  2  How. 

Kemp  t.  Crews,  i  Bavm.  170  4  How.. 

Kendall  r.  Stokes,  3  How.  87  4  How. 

Kendall  r.  U.  S.,  12  Pet.  524          2  How. 

Kendall  v.  U.  S.,  12  Pet.  624.  8  How.  86, 
Kenrtck  t*.  Bsmsby,  7  Bro.  P.  0. 
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191  4  How.  375 

Jackson  v.  Smith,  18  Johns.  406.  3  How.  689 
Jackson  v.  tow  art,  20  Johns.  87. . .  4  How.  376 
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18 


S4» 
37,T 
146^ 

591 
991 

94^ 

348 
706 

41» 

m 

41» 
44» 


61 
23 
150 
14» 
338 
795 

661 

19» 

2S2 

84» 

11» 

760 
285 

288 

564 
988 

28S 
58 

659 

94S 

561 

874 

240 
146 
664 

706 
18 

20(1 

152 
1416 


Digitized  by  Googl 


Citations. 


ziii 


Ukv  F.  King.  1  Saund.  168  8  How. 

iMnlipn,  Ex  }>artf,  13  Vcs.  129. ..  2  How. 
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CASES 


ARQUEB  AND  ADJUDGED  IN 
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IN  JAIOTAIIT  TERM,  1843. 
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APPOINTMENT  OF  REPORTER. 

IX  puratiaucc  of  the  Act  of  Cuiigress  approvcfd  August  26th.  1843.  the  court  proceed  to 
l^>|)omt  a  Ik'porter,  and  order  thnt  Rknjamik  C.  ^wabd  be,  and  be  is  bereby  appointed 
Reporter,  in  the  Supreme  Court  of  the  United  States, 
Janutiry  27ih.  1843. 


REX.TAMiy  V  HOWARD.  Esqtiire.  being  appointed  Reporter  of  the  decisions  of  the 
^npremu  Cuurl  of  the  Uuitcd  Statci>  under  the  Act  of  Congress  of  I^th  of  August.  1843,  took  in 
open  court  the  following  oath  of  office:  "  I  do  solemnly  swear  tbat  I  will  faithfully  and  Im- 
partially dischMve  and  perform  all  the  duties  of  my  aaid  office,  aooordlng  to  the  best  of  my 
abihties  and  uaaerstanding,  and  that  I  wilt  support  the  Constitution  of  the  United  States;  so 
It' ' !•  rrx'i  G  h1  , "  and  thereupon  entered  upon  the  oiscbarge  of  bis  duties. 

February  1st,  im. 
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JUDGES 


OF  TBB 


SUPREME  COURT  OF  THE  UNITED  STATES 


DUBUVO  THB  TUB  OF  THBBB  RBFOBIB. 


The  Hon.  KwJRR  B.  Tasby.  Vhitf  Ju-'<firr. 
Tlie  Uou.  JosETii  Stoky/  AtDodaU  Ju»tic^. 
The  Ilfni.  Smith  Tb<»iFtON.*  AjuoekUe  JvUiu, 
The  Hon.  JoBxr  M'Lsan.  Ameiate  Jutlie$, 
The  Hon.  Hknry  Baldwin,  A«Jioeuiif  Jmtie*. 
The  Hon.  James  M.  Wayne,  Ammnk  JnHtice, 
The  Hon,  JoiiN  Catuon,  Anocinte  JuMict. 
The  Hod.  Johk  M'Eutlbt,*  AuodaU  Jtu^» 
The  Hod.  Peter  V.  Damibl,  AttodaU  JtuiHee, 

HxTOti  8.  Leqab£,  Esq.,  Attomeff-Genm^. 

William  Thomas  Carboll,  Esq.,  Cl^.rk. 

Bekjaicoi  C.  Uowabo,  Esq.,  Beptnier. 

AueacAKDBR  HuMTEit,  Esq.,  Mcwthai. 


•Mr.  Justice  Story  nnd  Mr.  Jugtloe McKiMLBT  were  pr«Tented  »tt«n4lD9  court  by  Indisposition; 
and  Mr.  J  ustioe  Thom  i-s(  >n  t  ci  ng  compelled  to  l««ve  WetBlngtOD  on  toe  tth  of  Febmsir,  did  not  hear 
any  arruaieotfl  after  that  day. 


ORDERED  by  the  court,  that  in  obedience  to  the  Act  of  Congress  approved  August  16lh, 
1842,  the  following  allotment  of  (-ir(  uits  is  made  among  the  jusUces  01  the  raid  court: 
For  the  fourth  circuit,  Ruokr  B.  Tanky,  Chief  Justice. 
For  the  fifth  circuit,  John  McKinlbt,  Associate  Justice. 
For  the  sixth  circuit,  Jamks  M.  Wayne,  Associate  Justice. 
For  the  nintti  circuit,  P£T£ii  V.  Dakicl,  Associate  Justice. 
Janitaiy  S6tb,  1B4S. 
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ATTOnNEi  AT  LAW 
490  Loui»Jan»  Avt. 

v.'A3HlNaTON.  D.  C. 

THE  DECISIONS 

OF  THE 

Supreme  Court  of  the  United  States, 

AT  JANUARY  TERM,  1843. 


!•]  'WILLIAM  11.  WILLIAMS.  Plaintiff  in 
Errur. 


JAMES  ASn.  Defendant  in  Error. 

Ltd  \eHl — heque*t  of  slate*  in  Maryland  with 
pmt%»o  that  in  rase  of  removal  or  mle  they  irere 
to  become  free — bequest  of freedom  is  a  sj/eeijic 
Itgaef. 

Mrs.  T.  Greenfield,  of  Prince  Georgtj's  County, 
MarrlAnd.  be<iueatbi.'d  to  her  nephew,  Gerard  T. 
Gm-n(i«ld.  certMin  8liive«<,  with  a  proviso  in  her 
■TiL  •*  that  be  >hall  not  carry  them  out  of  th«'  Stat«' 
»f  Marrhknd,  or  wll  thi-in  to  anyone;  In  either  of 
which eTent*.  I  wlLlunddittire  thcBuid  neKTOi>88hHll 
be  free  for  life."  After  thedewawof  thf-testatur, 
ta  ytm.  G.  T.  Gre«  ntleld  sold  one  of  the  slaves,  and 
•  i*trti<»n  for  fr»t-<li>in  was  thereupon  ftlfd  In  the 
CnxTilt  Court  of  Wasbinirton  County.  The  legatee 
cnottuuetj  to  nuide  in  Trince  George's  County, 
for  tw«i  reurs  after  the  di-eeaw of  the  testatrix,  dur- 
taf  whk'h  time  the  ap^M'llt?e  was  iM>ld  by  him,  an«I 
fc»«ltM-«rard(i  n*raov«-d  to  the  Stat*.' of 'Tennes»e«.% 
where  h<-  hail  renidrtl  Ix-fore  tlie  death  of  the  tcst^i- 
trtj.  Thv  Circuit  Court  instructed  the  Jury,  that 
br  tbe  «ni»\  the  |K?tltloner  became  free.  H«'ld,  that 
V  lMiru«-tlon8  of  the  Circuit  C<»urt  were  correct. 

A  bcqutftt  of  freedom  to  a  lUave,  under  the  laws 
of  Maryl^ntl,  ^tndfi  on  the  Nime  pritielplea  with  a 
betfum  over  t<»  a  third  |)ei><)n.  A  be<iue«t  of  free- 
4on  to  a  t^lave  is  a  it|H>cittc  legacy. 

The  beijuert  t»f  the  teetatrix  of  the  slave  to  her 
wphew,  under  the  restrietioneiimiMised  by  the  will, 
watiKiCa  r\»trMint  or  alienation  Incoimistent  with 
tbr  rl^t  to  the  prujHTty  tH-qiK^thed  lothelejrat4'e. 
It  vitt  %  conditii>nai  limitation  of  freedom,  and 
Ioo4  effect  tbc  moment  the  negro  was  sold. 

IX  mor  to  the  Circuit  Court  of  the  United 
States  for  the  County  of  Washington,  Dis- 
trict of  Columbia. 

2*]  'In  the  Circuit  Court  of  the  County  of 
W"»(4iiiiptoD,  Jamet!  Ash,  a  negro,  presented  a 
piAiiioo.  stating  that  he  was  eutitle<i  to  his  free- 
dom, and  that  he  is  held  in  custody  and  con- 
toe*!  in  the  private  juil  of  William  Il.'Williams. 
He  prayed  a  subpu-na  to  James  II.  Williams, 
ud  that  be  may  have  a  fair  trial  on  his  peti- 


Jfz.  Williams  appeared  to  the  .Nubpu-nu.  and 
"  the  title  of  the  petitioner  to  hi-s  freedom. 
WM  joined  on  the  pleadings,  and  tlie 
i«y  foand  m  verdict  for  Uie  petitioner,  and  that 
www  free  and  discharged  from  the  service  of 

To  tbe  opinion  of  the  court  on  the  trial,  a 
tffl  of  exceiMioDS  was  tendered  by  the  coun.si'I 

Sora.— Tbe  report  of  this  case  was  accidentally 

Esdhir  tte  late  reporter,  and  thl«  report  has 
htaiibed  by  him. 
aS2>  1. 


for  Mr.  Williams.  The  bill  of  exceptions 
stated,  that  on  the  trial  the  defendant  pro- 
duced, and  pave  in  evidence  to  the  jury,  I  he 
last  will  and  testament  of  Maria  Ann  T.  Green- 
field ;  and  it  was  admitted  that  the  said  testa- 
tri.x  died  at  the  County  of  Prince  George's,  in 
the  State  of  Maryland,  soon  after  the  date  of 
said  will,  in  the  year  1824;  that  u[x)n  her  detith, 
Gerard  T.  Greentield,  the  executor  named  in 
the  will,  duly  prove<l  the  same  in  ihe  Orphans' 
Court  of  said  county,  where  the  slaves  and 
properly  left  by  the  testatrix  were,  and  took 
letters  testamentary  as  such  executor. 

The  petitioner  b  one  of  the  slaves  named  and 
demijicd  in  that  clause  of  Ihe  will  which  is  in 
the  words  following,  to  wit : 

"I  also  give  and  bequeath  to  my  nephew, 
Geranl  T.  Greenfield,  all  my  negro  slaves, 
namely:  Ben,  Mason,  James  Ash,  Henry, 
George.  Lewis,  Rel)ecca.  Kitty,  {Sophia. 
Mary  £:ii7.abeth,  Nathaniel  and  Maria;  also 
Tonv,  Billy,  Betty,  and  Anne,  provide«l  he 
shall  not  carry  them  out  of  the  State  of  Mary- 
land, or  sell  them  to  anyone;  in  either  of 
which  events.  I  will  and  desire  the  said  negroes 
to  be  free  for  life." 

The  petitioner  was  a  slave  bom,  and  the 
property  of  the  testatrix  at  the  lime  of  her 
death;  that  the  said  G.  T.  Greenfield,  upon  the 
death  of  said  testatrix,  trH>k  possession  of  the 
petitioner  and  the  other  slaves  devised  to  him. 
and  held  the  same  as  his  slaves  so  devised  to 
him,  from  that  time  till  the  18lh  day  of  De- 
cember last,  when  before  Ihe  institution  of  this 
suit  he  sold  the  petitioner  to  the  defendant; 
tliat  G.  T.  Greenfield  at  the  time  of  the  date  of 
said  will,  and  ever  since,  resided  in  the  State 
of  Tennessee,  *wilh  an  interval  of  between  [^*3 
two  and  three  years;  that  he  sojourned  alter 
the  death  of  the  testatrix,  in  Prince  George's 
County,  for  the  purpose  of  settling  his  busi- 
ness. Thereupon  the  court  was  of  opinion, 
and  instructed  the  jury,  that  the  fact  of  such 
sale  of  the  petitioner  the  estjite  or  pro|M>rty  in 
the  petitioner  so  devised  to  said  G.  T.  Green- 
field ceased  and  determined;  and  the  petitioner 
thereupon  became  entitled  to  free<lom  as 
claimed  in  his  said  petition;  to  which  opmion 
and  instruction  of  the  court  the  defendant,  by 
his  counsel,  excepted. 

Judgment  was  rendered  for  the  plaintifT.and 
tbe  defendant  prosecuted  this  writ  of  error. 

Mr.  Mnrbury  for  the  plainliiT  in  error. 

Mr.  liradUy  for  the  defendant. 

Mr.  Marbury  contended,  that  as  to  the  first 

84 


Digitized  by  Google 


8 


BuPRnoB  CouftT  OF  TBS  Umttsd  Statbb. 


IMS 


question  presented  on  Vm-  bill  of  eitceptions, 
wliellier  Mr.  Grecnfultl  look  an  absolute  e«- 
We,  by  tlie  terms  of  the  will,  ta  the  property 
bequeathed  to  him.  A.  devise  of  personal  es- 
liitt'  in  ijentTal  torni^,  without  wonis  of  liiiiila- 
tioQ,  v<^t«  in  the  legatee  the  absolute  property 
in  the  thing  hequealhed.  If  a  testator  says, 
"  1  trive  all  my  personal  estatp  tn  A  B,"  with- 
out ullier  words,  A  B  will  take  the  alwolult; 
estate  in  all  the  personal  property  of  whicb  the 
testator  may  die  poaaeieea. 

The  language  of  the  will.  In  the  case  hefore 
the  court,  in  n<  tmi  ril.  comprehensive,  and 
eflfective,  for  the  pur|«»se  of  passing  the  whole 
estate,  as  language  can  be;  and  gives  to  the  leg- 
atee the  whole  estate,  subject  only  to  the  re- 
striction of  the  right  of  alit-nation. 

There  is  lien-  no  limitation  of  tlic  estate — no 
iotentioa  expressed  to  confine  the  legatee  to  an 
estate  for  lire  In  the  daves.  or  to  gnt  him  a 
mere  personal  Iwnoflt  l»y  the  liequest. 

Admitting  the  valiility  of  the  restriction,  if 
he  should  neither  remove  the  negroes  or  sell 
them,  at  his  death  they  will  go  to  his  repre- 
sentatives, to  be  distributed  among  his  next  of 
Inn,  if  (i*-  i^hould  die  inestate;  and  to  his  lega- 
tee, if  he  should  make  a  testamentary  bequest. 

It  has  been  suggested  that  this  very  restric- 
tion will  operate  to  limit  the  Ircatff  to  an  es- 
tate for  life;  that  it  shows  that  it  wu^  nut  in- 
tended he  should  have  the  absolute  power  and 
control  over  the  nejcroes.  But  a  restriction  on 
4*1  the  right  to  sen  never  has  been  *constnied 
into  a  litiiitation  nf  the  estuii.'  of  the  devisee, 
when  the  language  of  the  will  piissed  the  fee. 

The  proviso  is  a  restriction  on  the  right  of 
alienation.  The  pmperty  is  irivcn  to  the  li-ira 
tee  absolutely,  with  a  cundilian  annexed,  i^Uul 
he  shall  not  sell ;  n  condition  which  in  repug- 
nant to  the  nature  of  the  estate,  and  therefore 
void.   ( Co.  Lit..  306  A,  S88  «.) 

If  there  bort  limitation  over,  on  the  breach 
of  such  condition.  It  does  not  alter  the  case.  | 
The  condition  Itself  b<Mng  void,  the  estate  lim- 
ited upon  it  must  tie  void  also. 

What  is  a  conditional  limitation,  but  an  es  > 
tate  which  is  to  vest  on  a  certain  condition,  or 
the  happcoiog  of  a  certain  event,  by  wliich  a 
preoeuin^  estate  Is  to  lie  devestedt  If.  then, 
the  condition  on  which  the  precedinp  estate  is 
to  be  devested,  tje  unlawful  and  repugnant, 
and  therefore  void,  the  preceding  estate  can- 
not be  devested:  can  a  man  be  deprived  of  his 
estate  by  refusing  to  do  an  unlawful  thing,  or 
b\  <!ning  that  which  the  law  authorizes  him  to 
du  with  his  own?  iBradl^  v.  Ptiwto,  8  Yes- 
ey.  324:  2  Oalnes'  Repofts,  M8.) 

It  will  be  contended,  on  the  part  of  the  de- 
fendant in  error,  that  there  is  something  in  the 
nature  of  the  property  which  is  the  subject  of 
this  devise,  that  requires  the  application  of  a 
rnle  of  law  different  from  tliat  which  would  be 
ap[)lied  to  a  f  n=(  irising  on  the  title  or  owner 
ahip  to  any  other  kind  of  property. 

N^roes,  by  the  laws  of  Maryland,  are  prop- 
erty preci.sely  as  money  in  the  lundK.  or  house- 
hold eflects.  The  }u$  cUtponendi  in  the  mas- 
ter is  as  absolute  in  the  one  case  as  in  the  other. 
How  shall  the  court  decide  in  favor  of  the  f ree« 
dom  of  the  ahive,  without  at  the  aame  time, 
and  in  the  same  iii  lL^ment.  deciding  the  right 
of  property  as  elauned  1  (  Mima  i^ueen  v.  Uep- 
tern,  7  Cnnch,  aW.) 


If.  qn  (he  breach  of  the  condition  not  to  sell, 
the  testatrix  had  given  the  property  in  the  ne- 
groes to  a  third  person,  the  limitation  over 
would  have  been  declared  void :  because  such 
a  restriction  woidd  be  OB  a  condition  repugnant 
and  void. 

But  here  Is  a  bequest  of  freedom,  on  the  same 

repnirnant  conclusion.  ITnw  it  to  take  efTert, 
without  denying  to  the  master  that  couirol  over 
the  neijr(H>s  which  he  is  bv  law  entitled  to  exer> 
cise  over  them,  and  which  he  might  exercise  over 
any  other  •property  in  like  circumstances. 
without  subjecting  hini>elf  to  a  forfeit  u re? 

There  is  a  class  of  cat»eti  in  which  it  has  bcea 
held  that  a  testator  may  restrain  the  alienutioa 
of  tlie  intorc'it  trivenby  the  will,  ami  limit  the 
estate  over  in  the  case  of  alienuliou,  whether 
vohuitary  or  involuntary.  This  cln'ss  of  cases 
originated  in  the  case  oi' DommeU  v.  Becfford  (8 
Vesey.  149).  The  principle  of  thb  case  has 
become  l  .  ri'  r  il  rule  of  law.  in  the  folowini? 
caseji:  V6  \  e*>«/\ ,  "I'^i.  -1-^;  ^  Swanston,  50.^;  5 
Mod..  515;  6  Maddox,  482. 

In  this  class  of  cases,  the  estate  is  vested  in 
trustees;  and  it  is  provided  that  the  interest  or 
income  hhali  be  reeeiv«r«l  Ity  the  irusiees,  and  :i 
certaiuyportion  thereof  be  paid  at  certain  peri- 
ods to  the  legatees,  unless  they  become  1iank-> 
rupts,  or  miiKe  voluntary  asMi.Munent';  i>f  the 
amounts  rcsiwtively  settled  in  s'liil  cj.ses; 
whereupon,  in  each  case,  theanntiity  i»*  tocejiso. 
and  the  esUte  is  devised  over.  Such  bequesla 
are  held  to  tie  ahwt  of  a  life  estate,  and  to  be 
int(  n(b>dfor  the  mere  personal  benedtof  tim 

legatee. 

The  cases  tMslonging  to  this  claas  differ  ma* 

teri.illy  from  that  under  consideration  In  them 
llic  title  lo  the  csLule  in  in  tru.stees;  in  the  Icira 
tee  of  the  annuity,  there  is  nothing  but  a  right 
to  receive  payment  of  a  sum  of  mon^,  until 
the  happening  of  a  given  event — ^his  lieoomini^ 
baukrupt,  or  voluntarily  |>a!^!iriu'  ^^i'li  the  riirht 
to  rtH^ive  it.  The  annuitant  takes  ouly  a  life 
estate — the  gift  was  merdy  for  hia  personal 
benefit. 

By  the  will  in  this  case  the  legatee  took  to 
himself  the  absolute  propeity  in  the  neirroes 
quuathed.  The  enjoyment  of  them  is  not  lim 
ited  to  a  mere  personal  btmeflt.  The  property 
does  not  cease  at  hi<!  death,  but  will  pas^  to  his 
representatives,  to  be  di.s{K«ed  of,  or  oistributed 
acconling  to  law. 

Mr  BmHau  for  the  defendant : 

This  is  a  will.  The  Intention  of  the  testatrix 
to  be  gnt!i  r  il  from  all  the  parts  of  the  will  is 
to  be  effected,  if  it  can  be.  without  contraven- 
ing some  settled  prindpleof  law.  (Smith  v.  BM^ 
6  reters,  75,  ana  the  cases  cited.) 

What  estate  did  Gerard  Uike?  What  effect 
had  the  exportation  and  sale? 

There  are  two  hequesta,  one  of  property  In 
the  daves.  to  Gerard,  "sappoeed  to  be  aben-  [*B 
lute;  another  of  freedom  to  the  slaves,  ujvon  the 
happening  of  either  of  two  events,  defeating 
the  first  devise,  and  therefore  limiting  it  u 
these  events  are  repugnant  to  the  ffevise  to 
Gerard,  docs  that  prevent  their  happening?  If 
they  happened,  must  tlusty  oot  give  rise  to  the 
devise  over? 

Hie  intent  of  the  testatils  is  dear.  Sim 
meant  to  give  Gerard  a  qualified,  not  an  abso- 
lute estate,  and  to  limit  it  to  the  happening  oC 
the  event  slie  has  presctibed. 
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The  bequest  of  freodnm  is  not  a  condition 
anoexed  to  the  estate  of  Gerard;  it  is  a  con- 
ditiooa]  limitation  of  that  estate,  contingent 
until  the  event  occurs,  but  liecominti  absohite 
so  toon  M  that  has  happened.  (Preston  on 
Em..  40;  Feam.  on  Remain.,  11.  14,  16.) 

It  might  be  void  as  a  bare  condition,  as  to 
6«-rard;  vet  good  as  a  limitation,  as  to  the 
•bves^ 

She  meant  to  give  to  the  slaves  a  higher  and 
Dobler  bequest.  What  is  it?  Property?  The 
«me  interest  she  had  given  to  Greranl?  The 
make  estate  or  power?  If  so,  how  is  it  to  be 
crtimated?    By  what  law  to  be  controlled? 

Freedom  is  not  to  be  valued.  {Lef  v.  Im,  8 
Peters.  48.)  A  question  of  freedom  is  suj>erior 
to  anv  question  of  property.  {Alien  v.  Wat- 
Umgtford.  10  Peters.  583.)  It  is  a  question  de 
tenrm?  the  favor  of  courts.  {Fenvaickv.  Chap- 
mnn,  9  Peters.  476:  I»aae*  v.  Jitindotph's  Ex- 
tevUrt-$,  6  Rand  .  652.) 

Id  coQstniing  the  will  we  must  look  to  the 
fubject  matter  of  both  devises.  The  first  re- 
lates to  property,  the  second  to  freedom,  and 
re!  both  relate  to  the  same  subject.  And  what 
IS  it*  Is  it  merely  projKrrty?  They  are  slaves; 
byt  ihey  anr  human  beings.  They  may  acquire 
freedom  bv  implication.  {MvlUn  v.  HaU,  5 
Harris  &  .fohns..  190;  Legrand  v.  Darnell,  2 
Pcten  664. )  They  are  recocrnized  as  persons 
in  the  Constitution'of  the  Unitai  States,  art.  1. 
sec.  9.  par.  1 ;  sec.  2,  part  8;  art.  4.  sec.  2.  par. 
3l  Tbey  are  so  recoirniiwd  by  courts  of  jastice. 
The  law  of  common  carriers  does  not  applv  to 
them.  (B^r  V.  Afvlermn,  2  Peters,  155.)  Vlu 
m&aity  forbids  the  separation  of  mothers  from 
rafant  children,  and  the  court  will  not  sanction 
it    {FUzhugh  et  vjt.  v.  Foote  ei  ai,  3  Call., 

ia.> 

If.  then,  the  character  of  the  bequest  over  be 
different  from  that  given  to  Gerard— superior 
7*]  to  projK-rty — not  to  Ix!  valuetl — *dc8erving 
the  favor  of  "the  courts,  of  a  wholly  different 
oatore;  and  the  intent  of  the  testatrix  in  regard 
to  thU  beffue^  over  b«  clear,  shall  that  intent 
be  defeated  by  rules  adopted  solely  for  the  reg- 
ulatioci  of  property?  Is  there  any  precedent 
cnntiolliog  this  court. 

It  if,  {-onceded  she  might  have  given  to  Gerard 
a  life  estate.  an<i  freedom  to  the  si  ives  upon  his 
drmth.  She  could  then  certainly  have  granted 
k  ieu  olaif,  and  have  n)H(le  this  to  tlcpciid 
apoo  a  certain  or  uncertain  event.  Then  it  is 
JpaMcrial  how  this  event  in  l>rought  al)out,  by 
m$tA  of  0«rard.  or  openition  of  law. 
9km  might  have  given  a  life  estate  in  the 
to  be  terminated  by  his  aliening  dur 
;kk  life,  and  remainder  to  the  slaves.  {D'/m- 
«  T.  Be^ord.  6  T.  K..  6^1;  Brandim  v.  It^})- 
18  Veaey.  429;  Tarnotd  v.  Mar«hoii»t. 
1  BsH.  ft  Mylne.  864;  Ltgget  v.  Lear,  2  Sim., 
179:  4  Ram.  &  Mylne.  690.) 

Did  abe  intend  to  give  Gerard  during  his  life 
—tttiag  more  than  the  u.Hufruct? 

tCAslMd  in  expressed  herself,  that  this  re- 
^BriMvpoB  alienation  amounts  to  a  limitation 
<lf  tepicvioua  estate,  and  there  is  a  devise  over, 
k ii aoi  neoeMarily  so  repugnant  as  to  \k  void, 
but— y  be  carried  into  effect.  ( Wilkinson  v. 
WaUmtrnt.  8  Swan..  516;  Coop.  C.  C,  259;  2 
WBi.  C.C..  47.) 
8kt  hm  so  expressed  herself,  and  it  was  her 
Besides,  upon  this  question  of  in 

1. 


tent,  wc  must  look  lo  the  relation  of  the  parties. 
The  first  taker  is  her  nephew.  She  meant  to 
aid  him.  but  it  must  be  in  her  own  manner,  by 
his  taking  a  qualified  estate  to  bo  held  in  Mary- 
land. The  others  are  her  slaves,  grown  up 
around  her,  to  whom  she  is  attached — for 
whom  she  intends,  as  far  as  possible,  to  provide 
protection.  She  knows  the  laws,  climate,  cus- 
toms under  which  they  have  been  protecte<l, 
and  grown — she  does  not  know  whither  they 
may  oe  carried.  She  leaves  them  to  the  charge 
of  this  nephew,  sub  tnoih,  qualifying  and  re- 
straining his  power  over  them.  There  is  a  great 
primary  intent  pervading  the  whole  will,  an 
intent  controlling  the  rights  conferred  on  Ge- 
rard, and  that  is  the  protection  and  preserva- 
tion of  these  objects  of  her  bounty,  in  what  she 
thinks  the  best  condition  for  them.  Is  this  in- 
tent opposed  bv  any  settled  principle  of  law? 

*It  is  said  the  law  in  regard  to  slaves,  1*8 
and  the  rules  of  evidence  in  cases  of  freedom 
are  the  same  as  in  all  cases  of  personal  pro|>erty, 
and  the  case  of  Mima  Queen  (7  Crancii,  290)  is 
relied  on  as  sustaining  this  position.  We  deny 
it.  The  whole  point  of  that  case  is  as  to  the 
admiKsibility  of  hearsay  evidence  to  prove  a 
specific  fact.  We  agree  that  the  rules  of  evi- 
dence are  and  must  be  the  same,  and  we  invoke 
the  aid  of  that  principle.  We  apply  it  to  as- 
certain the  intent  of  the  testatrix. 

But  are  the  laws  of  personal  property  appli- 
cable? Upon  what  principle?  Upon  whatadjudi- 
cateilcase?  What  laws?  SUiill  we  go  to  England? 
To  her  system  of  villanage.  as  it  once  exi.sted,  in 
the  only  part  of  her  political  or  judicial  frame 
which  was  ever  supposed  to  bear  the  least  an- 
alogy to  this?  Trace  out  the  analogies  and  see 
how  few  they  are?  In  what  do  they  resemble 
each  other?  Even  under  that  addition,  such 
a  case  as  this  could  never  have  arisen.  We  can 
get  no  aid  from  her  jurisprudence. 

Shall  we  go  to  the  laws  of  the  several  States? 
Our  search  would  be  e^iually  vain  here.  The 
right  which  is  held  in  a  slave  is  so  modified  by 
statutory  provisions,  by  local  causes,  by  custom, 
by  the  common  law,"  by  the  swial  condition, 
and  by  the  local  and  political  position  of  each 
Stale,  that  we  can  derive  no  important  aid  from 
them.  It  is  emphatirally  a  subject  of  peculiar 
regulation.  But  when'ver  we  do  find  the  right 
to  manumit,  we  tind  this  cardinal  point,  that 
suits  for  freedom  are  to  be  favored,  pervading 
and  controlling  the  judicial  decisions. 

The  laws  of  personal  pro|K*riy  are  not  appli- 
cable. 

Color,  in  a  slave-holding  State  is  a  badge  of 
slavery,  It  is  not  so  where  slavery  does  not 
exist.  Accompanic<l  by  possession  in  the  former 
State,  it  is  evidence  of"  title.  An  adverse  pos- 
session of  a  slave  for  a  period  corresponding 
with  the  statute  of  limitations  gives  title  in  a 
slave.  (IlardeMtn  v.  Hnyn,  4  Yerg.,  507;  Partee 
V.  liadget,  4  Yerg.,  174;  Brent  v.  Cluipinan,  5 
Cranch,  858  ;  8hell>y  v.  Ouy,  11  Wheal.,  361; 
Qarth'M  Kxtentor*  v.  BarktdaU,  5  Munf.,  101; 
Carter  V.  Carter,  5  Munf.,  108;  Neufby  v.  BUtkey, 
8  Hen.  &  Mun.,  57;  Smart  v.  Baugh,  3  J.  J. 
Marsh.,  363.) 

But  no  length  of  pos8cs.sion,  however  open, 
notorious,  and  absolute,  can  prevail  against  a 
claim  of  freedom,  where  the  claimant  (»n  trace 
back  his  descent  from  a  free  maternal  ancestor 
{HaieUngs  v.  Boston,  8  Harris  &  McUen.,  189): 
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II*]  or  if  be  can  ahow  *aa  acquired  right  to 
freedom,  perfected  in  himwll    (Hmmr  ▼. 

hMUner,  1  Lcitrh.  172.  and  cimea  cit«d;  AirA» 
V.  Negro  Joe,  6  GUI  &  Johns. .  186.) 

By  statutory  provisioDs  in  Maryland,  they 
are  regarded  as  responsible  and  intellectual 
beings,  as  "  persons"  capable  of  contracting. 
In  sonje  cases  thcv  are  entitled  to  trial  by  jury. 
(Maryland  Act,  1761,  chap.  14,  sec.  4.)  They 
may  contract.  (1715,  ch,  44,  sec.  11.  j  They 
may  di'x  li  >[ :  the  veiy  req^ndbki  office  of 
pilota.  ch.  ^8.) 

If,  then,  the  lawa  of  personal  property  ap- 
ply, to  what  extent  do  they  so  appiv? 

Considered  merely  as  personal  property, 
they  are  subject  to  mII  the  laws  regulating  that 
species  of  property ;  they  may  be  the  subject 
of  contract,  pass  by  gift  or  will,  descend,  or 
be  taken  in  t  xcculion.  TIn*ir  iiaiii^  l)elonjj  to 
their  owner;  they  can  make  no  contract  with 
third  partiea,  without  the  owner's  oasetit.  and 
none  with  their  owner,  and  the  issue  of  the 
woman  is  part  of  the  use,  the  property  of  the 
person  to  whom  the  mother  belongs,  for  the 
Ume  being.  (1  Harr.  AMcII.,  160,  352;  1  Harr. 
&  Johns.,  526;  6  Harr.  &  Johns.,  16.  526.) 

CoMNidfTcd  lis  human  beings  capable  of  ac- 
quiring, under  the  laws,  rights  paramount  to 
att  indmdual  claims,  and  to  oe  controlled  only 
by  the^overei^n  in  the  Stale,  from  the  exercise 
of  which  they  liave  been  rightfully  debarred 
by  law,  they  acquire  a  higher  dignity. 

In  their  former  chi^acter  they  are  to  be  con- 
sidered as  property.  But  here  the  very  ques- 
tion is.  !ire  tlii'V  jirupcrty '.'  To  (ieterinine  this, 
ahall  we  aasuoie  that  the  laws  of  property  ap- 
ply, and  by  those  laws  determine  their  charac» 
ter.  and  a  rie;ht  immeasurably  above  them? 
Can  properly  take  property?  Can  a  man  be 
indicted  for  murder  of  property?  Can  property 
be  entitled  to  a  trial  bv  jury,  or  commit  u  crime, 
or  acquire  a  right?  Yet  all  this  may  he  done 
by  a  negro;  and  they  all  imply  a  rni-sunintr 
faculty,  a  conscience,'  an  immortal  spirit,  in 
which  there  can  be  no  property? 

We  must  look  to  the  laws  of  Maryinn*!.  The 
statutes  there  give  iheiu  power  to  lake  freedom 
by  devise,  to  take  effect  immediately,  or  at  a 
remote  period,  after  a  term  of  years  or  a  life 
estate.  (Act  1796  and  1809.)  The  decisions  of 
the  courts  of  Maryland  are  in  favor  of  this 
10*]  capacity.  The  statutes  direct  two  'modes 
of  emancipauon,  by  will  or  deed.  Tlw  courts 
have  extended  it  to  lmp!ied  mnnnmisfiion,  as  in 
DoUy  Mulit  u  ti  cii«€,  and  to  adverse  possession  or 
length  of  time,  as  in  Negro  Joe  v.  Burke. 

Where,  then,  the  intent  of  the  testator  clearly 
appears  to  secure  to  them  liberty  on  the  hap- 
pening of  an  '  \  i  nt,  which  has  happened;  or 
where  a  doubtful  form  of  expression  is  used, 
whidi,  in  regard  to  mere  personid  property, 
might  amount  to  a  condition  repimnuut  to  the 
beqticst.  and  thus  void,  yet  iu  favor  of  lib- 
erty, and  having  a  rejzard  to  the  subject  of  the 
bequest  and  the  right  mtended  to  be  conferred, 
the  court  will  construe  the  will  according  to 
the  intent,  and  take  thio  to  be  a  Umitalion  of 
the  estate. 

Again.  The  intent  of  the  testatrix  is  to  give 

freedom  to  'hf  ^l;ivcs.  unlc^.>;  they  cnn  be  lield 
in  MarylaDd  ujkju  the  terms  i^he  hn^  herself 
de<^red.  Now,  if  they  cannot  be  so  held  in 
daT«7,  what  is  to  be  the  eflect?  They  are  free. 
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Again.  It  haa  been  said  that  restraint  upon 
allemrtion  is  ToM.   Tetfnan  executory  devise 

this  restraint  exists,  iind  has  never  Ix-on  dis- 
puted. (Moffat  V.  IStrong,  10  Johns.,  12;  Cordle 
V.  Cbnib.  6  Hunf.,  455.) 

But,  it  is  said,  if  the  devise  of  freedom  is 
to  depend  upon  the  happening  of  the  event 
mentioned  in  the  will,  the  first  estate  must 
vest^  and  then  the  condition  is  void.  Not  so. 
It  does  not  necessarily  follow,  {^ainham  and 
BtU,  LofTt..  455;  Arclynv.  Ward.  1  Ves,.  Sen.. 
420 ;  iu  «  hich  last  case  the  court  savs,  if  by  way 
means  the  conditional  limitation  it  removed, 
the  devise  over  will  take  effect;  sec,  also,  Simp- 
ton  v.  Viekert,  14  Ves.,  841,  and_particularly 
Doe.  ex  dem.  MM*  Hcmn,  6  Halflted.  244, 
252-254.) 

Suppose  the  estate  of  Gerard  to  have  vested. 

What  was  its  extent  and  limitrttion?  It  was 
not  intended  to  be  absolute.  The  power  to 
give  or  prevent  freedom  was  not  devised  to 
him.  That  was  already  exercised.  He  had  a 
qualified  property.  Sliivury  is  the  property 
which  one  man  has  in  the  labor  of  unother. 
and  the  right  to  the  custody  and  such  limited 
use  of  the  person  of  that  other,  as  the  particular 
law.';  allow.  The  power  of  the  nui.ster  is  miIj- 
ordinate  to  the  law  of  the  land,  and  in  some 
cases  he  is  allowed  by  tliat  law  to  j^ve  freedom 
in  Maryland  in  prrvnfi  or  in  f'ltvro.  If  the 
maitier  once  exercises  this  authority,  *it  is  [*!  1. 
irrevocable,  the  subject  of  it  can  never  be  re- 
duced again  to  the  condition  of  a  slave,  unlestt 
by  legislative  provision. 

Now,  if  any  right  in,  or  power  over  a  thintr 
granted  be  r^rved  to  the  grantor,  or  devised 
to  a  third  person,  the  person  taking-  has  but  a 
qualitle<l  or  limited  estate,  it  is  not  nhs  ilnrp 
The  grantor  or  deviser  may  annex  to  this 
qunlined  or  limited  estate,  conditions  hy  which 
it  may  be  terminated  at  a  period  short  of  that 
to  which  it  would  otherwise  run.  The  effect 
must  be  to  give  rise,  iu  case  of  a  devise  over  to 
the  new  estate,  if  there  be  one  devised,  or  the 
property  must  revert.  It  cannot  be  that  the 
tenant  of  the  pnrticnlnr  estate  shall  have  tho 
power  to  defeat  the  other  and  usurp  the  whole 
property  to  himself.   Is  not  this  the  case  here? 

Without  the  proviso,  the  words  are  as  abso- 
lute as  in  the  case  of  Smitfi  v.  Bell  (6  Peters. 
74).  But  the  [)rovi.so  must  opemte  to  restrain 
the  general  words  in  tho  same  manner  as  the 
devne  over  of  the  remaindw  in  lhaJk  ease.  6ho 
could  errant  n  life  estate,  with  freedom  to  take 
effect  at  its  expiration,  the  life  esiuie  to  be  for- 
feited upon  the  happeuinij  of  an  event,  and*the 
devise  over  to  take  effect.  A  fortiori  she 
might  make  this  life  estate  to  depend  upon 
ids  l<eepinir  them  in  his  own  pos-m-ssion  and  in 
the  btate  of  3iaryhind.  The  uncertainty  of  the 
event  can  make  no  dtlferenoe.  It  haa  linppened . 
The  hnppeninjr  of  the  event  is  durini?  a  single 
lite,  and,  therefore,  not  loo  remote.  We  main 
tain,  then,  that  this  is  not  a  naked  condition 
annexed  to  an  absolute  estate  and  repugnant  to 
it.  and  therefore  void,  but  is  a  contingent  limi- 
taiion  of  u  particular  estate,  with  a  devise  over 
of  a  faculty  or  estate  of  the  highest  dignity 
and  most  absolute  character,  to  take  dieet  on 
the  happcnincT  of  a  rontfnprenl  event  by  which 
the  particular  et^tatc  was  to  be  terminated, 
which  event  must  occur  during  the  lifetime  of 
a  pemnin  being,  and  the  event  has  happened. 

HOWAKD  1. 
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JLito  the  distinction  l)ctwe€n  a  naked  condition 
ac<i  a  rondiiional  limitation,  see  Taylor  v. 
}l*ima  (9  Wheal..  339),  Jec.  and  particularly 
Smith  V.  Hatu^ifi  HaUted,  244,  et  »eq.) 

But.  is  a  condition  in  restraint  of  alienation 
BeccBaarily  void?  and  are  there  not  cases  where 
k amounts  to  a  limitation?  The  true  di><tinc- 
tk>o  i^.  that  where  such  a  condition  amounta 
to  a  limitation  of  the  precedent  particular 
estate,  with  a  devise  over,  it  is  jfootl.  {I>oe,  d. 
DhJu  SorfoUc.  V.  Haitke,  2  East,  481;  and  Wil- 
kiHMm  T.  WUkintoH.  8  Swanst.  515.) 
12*]  *The  reaaon  of  the  rule  is  obvious,  it  is 
to  prevent  perpetuities,  and  therefore  the  ^'m* 
4mpmmtndi  in  an  absolute  estate  is  not  to  be 
taken  awav,  but  even  this  may  lie  qualitied. 
(Liu.,  sec.'  361;  Shep.  Touch.,  129;  GiU  v. 
PhtnoH.  6  East.  173;  S.  C,  2  Smith.  295.) 
This  last  case  is  a  clear  cjuse  of  a  fee-simple, 
with  a  condition  terminating  it.  If  the  power 
of  di:^po6al  is  not  abenlutely  taken  away,  the 
onodiiion  reiitraininp:  it  may  be  good.  Jaek»on 
T.  SAuir.  18  Johns..  175,  and  cases  cited ; 
MrWaUnm*  v.  Awiy.  2  Serg.  &  llawle.  507.) 
Here  he  might  at  any  time  have  disposed  of 
hit  interest  to  the  slaves  themselves,  by  re- 
leB.«ing  it. 

The  CiMe  of  Bradley  v.  Piexoto,  as  stated  in 
the  report,  doea  not  warrant  the  exposition  of 
it  in  the  opinion  of  the  Miister  of  the  Ilolls. 
We  do  not  controvert  his  law,'  for  if  the  gift 
vaa  absolute  of  both  principal  and  dividends, 
that  caae  cannot  illustrate  this.  If  it  was  not 
tb^lute,  the  ca.se  is  wholly  inconsistent  with 
WSJdnM'n  v.  WUkimon,  [irandrn  v.  Rhbinmn, 
bommftt  v.Bedforti,  I^gei  v.  L«ir,&c..  already 
died. and  particularly  Bird  v.  Hudmn(%  Swanst, 

We  are  considering  a  will.  The  intent  is  to 
p>vem.  Everv  intent  is  to  be  effected  if  possible. 
The  primary  Intent  is  to  prevail.  The  particular 
intent  was  to  give  the  nephew  a  qualified  estate. 
Tiir  primary  intent  was  to  afford  protection 
ani  security  to  the  slaves.  The  restraint 
spun  the  nephew  doe^  not  take  away  all 
p»wer  of  alienation.  Tite  execution  of  every 
laUfnt  doeM  not  contravene  any  settled  prin- 
ciple of  law.  The  event  to  determine  the 
eiute  of  the  first  taker  is  not  loo  remote. 

Bwides  it  is  a  case  in  favor  of  liberty,  to  be 
attained  by  the  instrumcntH.  and  in  the  mcxlc 
pointed  out  by  the  statutes,  a  case  involving 
Q*e  intereHt  of  the  highest  dignity,  and  de- 
pending on  the  happening  of  an  event  to  ter- 
mioaie  another  interest  of  less  importance. 

Mr.  Chief  Juttice  Taney  delivered  the  opin- 
ion of  tbe  court : 
TVm  caae  is  brought  htire  by  writ  of  error 
the  Cirrull  Court  of  the   District  of 
for  Washington  County,  and  caruc 
that  court  ut>on  a  petition  for  freedom, 
ll  appeared  on  tiie  trial,  that  the  {)etitio(icr 

BtJn  property  of  Mary  Ann  T.  Greentield. 
Uaee George's  Countv.  in  the  State  of  Mary 
kHid.  who  died  in  1824.  having  first  dulv  niiidL- 
18*]  her  *laat  will  and  testament,  whereby. 
■BOBg  oUier  Ihin^.  she  be<|ueathG<i  the  [)eti- 
|bnr.  with  sundry  other  slaves,  to  her  nephew, 
Wnrd  T.  Qreeofield.  with  a  provisu  in  the 
ring  words:  "  Provided  he  shall  not 
tbMn  oot  of  the  State  of  Maryland,  or 
toanjooe;  in  either  of  which  events 
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I  will  and  devise  the  said  negroes  lo  be  free 
for  life,"  and  she  appointed  her  said  nephew 
her  executor. 

Upon  the  death  of  the  testatri.x.  Gerard  T. 
Greenfield  took  posseasion  of  the  petitioner  and 
the  other  slaves  be(jueathed  to  him,  and  held 
them  from  that  time  until  Decemlx-r,  1839, 
when  he  sold  the  petitioner  to  the  defendant; 
and  the  petition  for  freedom  was  filed  shortly 
after  the  sale.  At  the  time  of  the  making  of 
the  will,  and  ever  since,  Gerard  T.  Greenfield 
resided  in  the  State  of  Tgnnes-sec;  with  an  in- 
terval of  between  two  and  three  years,  during 
which  he  sojourned  in  Prince  George's  Coiinty, 
after  the  death  of'the  testatrix,  for  the  purpo.se 
of  settling  his  business. 

Upon  this  evidence,  the  Circuit  Court  in- 
structed the  jury,  that  by  the  fact  of  such  sale 
of  the  petitioner,  the  estate  or  propertj'  in  the 
petitioner  so  bequeathed  to  Greenfield,  ceased 
and  determined,  and  he  therefore  became  en- 
titled to  hLs  freedom. 

Under  this  direction  of  the  court,  the  verdict 
was  in  favor  of  the  petitioner. 

By  the  laws  of  Maryland,  as  they  stood  at  the 
date  of  this  will,  and  at  the  time  of  the  death 
of  the  testatrix,  any  person  might,  by  deed,  or 
last  will  and  testament,  declare  his  slave  to  be 
free  after  any  given  period  of  service,  or  at  any 
particular  age,  or  upon  the  performance  of  any 
condition,  or  on  the  event  of  any  contingency. 

This  right  is  recognized  in  the  Act  of  Assem- 
bly of  18(>9,  ch.  171. 

The  contingency  upon  which  the  petitioner 
was  to  become  free  must,  bv  the  terms  of  the 
will,  have  happened  in  the  lifetime  of  Gkrard 
T.  Greenfield ;  and  if  he  had  died  without  sell- 
ing him,  or  convej'ing  him  out  of  the  State  of 
Maryland,  the  petitioner  would  have  continued 
a  slave  for  life.  The  event,  therefore,  upon 
which  he  was  to  become  free,  was  not  too  re- 
mote. 

It  is  said,  however,  that  this  was  a  restraint 
on  alienation  inconsistent  with  the  right  of 
property  betjueathed  by  the  will.  But  if,  in- 
stead of  givmg  freedom  to  the  slave,  he  had 
been  liequeathed  to  some  third  person,  in  the 
event  of  his  being  sold,  or  'removed  out  [*14 
of  the  estate  by  the  first  taker,  it  is  evident  upon 
common  law  principles,  that  the  limitation  over 
would  have  been  good.  (2  East.  481.)  Now,  a 
be<|ue8t  of  freedom  to  the  slave  stands  upon  the 
same  principles  with  a  bequest  over  to  a  third 
person.  It  is  said  by  the  Chancellor  of  Mary- 
land (2  Bland's  Chancery  Rep.,  814).  that  the 
bequest  of  freedom  to  a  slave  is  a  specific  leg- 
acy, and  undoubtedly  this  is  its  true  legal  char- 
acter. 

And  if  a  bequest  over  to  a  third  person  would 
not  be  regarded  as  an  unlawful  restraint  upon 
alienation,  there  can  Ik;  no  reason  for  applying 
a  different  rule  where  the  bequest  over  is  free- 
dom to  the  slave.  In  the  one  case,  the  restric- 
tion on  ali(;nation  ceases  as  soon  as  the  devise 
over  takes  effect;  and  in  the  other,  the  right  of 
property  ceases  upon  the  happening  of  the  con- 
tingency, and  there  is  nothing  to  alien. 

I  We  think  that  the  bequest  in  the  will  wjis  a 
conditional  limitation  of  freedom  to  the  peti- 
tioner, and  that  it  took  effect  the  moment  he 

I  was  sold. 

The  judgment  of  the  Circuit  Court  mu«t  there- 
[fore  be  ajinned. 
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'GEORGE  W.  HAMMOND.  Administrator 

de  bonif  non  of  Thomas  Hammum),  De- 
ceased, R  Ai...  AppManiB, 

r. 

LORENZO  LEWIS,  Executor  of  Lawrence 
Lkwh^  Deoeeeed,  wbo  ww  tlie  acting  execu 
tor  of  Qbk.  Qsobob  Wamukotoh,  Ap- 

Legattej*  not  lialttf  for  ilifference  hetxtetn  nomiiml 
and  (uUual  uUus  hj  mtniffogt  auigntd  to  him 
KikiekwuiHacmefkbaktwt—duedeiffenee. 


In  tho  dlltlibutlon  of  the  estato  of  a  ik-cviuied 
person,  an  araiirnment,  to  one  of  the  distributees, 
of  a  mortgage  which  la  for  a  greater  aum  than  bl« 
diatrllMitlve  share,  does  not  make  him  HMnonelble 
Vt  the  executors  for  the  Jlffereaoe  betwaau  Ueibare 
end  the  nominal  amount  of  the  mortffagcJn  oese  the 
mortipurfHl  iircinises  cell  for  loss  than  the  amount 
of  his  rhare.  where  the  distributee  has,  with  proper 
diligence,  and  in  good  faith,  subjected  ttie  mort- 
ga«;<  '1  property  to  sale,  and  has  not  hound  himself 
iii>^>iiitciy  for  tte  nouteel  sum  aeoured  by  the 

la*}  *n^lllii  was  an  appeal  from  the  Circuit 
1  Coart  of  the  UnHed  States  for  the 
Diatiict  of  Columbia,  boldeo  in  and  for  the 

County  "f  Alcxaiulria. 

The  fiu  ts  in  the  case  were  these: 

Otmeral  Wu^hin^on,  bj  his  will,  executed 
In  1799.  devised  all  the  rest  and  residue  of  his 
(••^talc.  real  and  personal,  n.)!  before  dispawd  of 
by  said  will,  to  be  sold  by  his  executors,  at  such 
time,  In  such  manner,  and  on  such  credits  (if 
unequal,  valid,  and  satisfactory  distribution  of 
the  Kpecific  properly  coultl  not  lie  made  with- 
out), as  in  their  judgment  should  bo  most  con- 
ducive to  the  inlereiit  of  the  partiee  concerned; 
tind  the  moneys  arisins  therenrom  to  be  divided 
into  twenty  tliree  equiil  parts. 

On  the  i^th  of  July,  1802,  the  executors  as- 
sembled the  l^atees.  with  a  view  to  consult 
fhem  ufKtn  certain  (jiiostions  arising  under  the 
will;  and  it  wjis  agreed  that  a  certain  [xirtion  of 
the  personal  estate  should  be  sold,  another  \Hn- 
UoD  divided,  a  certain  portion  of  the  lands 
divided,  and  the  raddne  sold  by  the  execu- 
tors. 

On  the  6ili  of  June,  1803,  u  meeting  of  the 
devisees  was  held,  at  which  it  was  agreed  that 

certain  landH,  lyin^  on  the  eastern  waters, 
should  be  sold,  and,  if  purchased  by  the  dev- 
isees, such  purchaser  shouI(i  jiay  at  three 
equal  annual  installments  with  six  per  cent,  in- 
teiest  from  the  day  of  sale,  but  to  be  credited 
with  his  proportion  of  the  sales  which  had  there 
been  made,  and  wiiich  were  to  hv  divided 
among  the  SJiid  devisee*i. 

On  the  7th  of  June.  1808,  Burdctt  Ashton, 
who  was  entitled,  in  his  own  right,  and  that  of 
his  sister,  to  two  thiids  of  a  distributive  share, 

Circhosed  from  the  executors,  propertv  belong- 
g  to  the  estate,  for  the  sum  of  $9,410.20;  pay- 
able one  third  on  demand,  one  third  on  flic  7th 
of  June,  1805,  and  one  third  on  the  Ttli  of  June, 
18()»). 

On  the  12th  of  March,  1805,  Ashton  mort- 

1.-  in  the  progrew  of  tho  cause,  O.  W.  Hammond 
alno  died,  ami  his  ndministratrix  became  a  party  : 
but  the  .luit  huvlntr  iHH-n  an  amlenlile  one,  this  did 
not  delay  tin-  pnieeiHjinKS.  It  Is  mentioned  only 
)>ecauK*  mmetimes  the  one  and  sometimes  the  other 
ts  spoken  of  as  the  petson  interested. 


gaffed  to  the  executors  three  tracts  of  land  In 

Jelierson  County,  Virginia,  amounting  in  the 
j  whole  to  one  thousand  and  seventy-six  term,  to 
secnre  the  payment  of  the  porebeee  vHiidi  be 

'  hail  made,  as  above  statctl. 

On  the  nth  of  March,  1«06.  the  executors 
asf^igned  the  mortgage  to  Thomas  Hammood, 

I  who  was^entitled  to  a  full  distiibuUve  share  in 
right  of  his  wife,  and  attached  to  the  assign- 
ment the  following  memorandum:  "The  execu- 

'  tors  are  not  to  be  made  personally  liable,  in  any 
respect,  or  on  any  pretense.  *wherein,  ["IB 
for,  or  by  reason  of  the  above  assignment,  and 

!  futther,  the  within-named  Bunlett  Asblon. 
Jun.,  his  heiis,  executors  and  admini'>trai«ir8, 

I  is  to  have  credit  for  liis  proportion  of  id,  1 78.05, 
being  the  share  of  each  l^mtee  of  said  Oeoi|^ 
Washington,  of  certain  sales  nf  real  and  [mt 
sonal  estate  made  by  the  tyiid  executors,  as  well 
as  for  the  proportion  of  the  sister  of  the  aaid 
Burdett,  as  her  attorney  in  fact." 

As  it  was  thought  tluit  the  distributive  shares 
of  the  said  Ashton  and  Hammond,  when  added 
together,  would  not  quite  exhaust  the  debt  due 
from  Ashton  to  the  executors,  the  totter  took 
from  Hammond,  on  tlie  same  day  on  which 
they  made  the  ansignment.  a  deed  by  way  «it' 
mortgage,  in  which  it  was  stipulated  that  Itam- 
mood  should  indemnify  the  executors,  and  also 
should  pay  to  the  executors  whatever  surplus 
mi>:lit  remain,  after  dediictinL' Haniniond  s an<l 
Ashton's  distributive  sliares  from  the  auiouat 
of  Ashton's  debt  to  the  executors. 

On  the  2d  of  April.  1806.  Hammond,  heinj^ 
indebted  to  Smith,  Calhoun  &  Co..  of  the  city 
of  Baltimore,  in  the  sum  of  $5,604.64.  assigned 
to  them  all  his  right  to  80  much  of  the  mort- 
gaged premises  as  would  b«  auflldent  to  satisfy 
the  sum  aforesaid.  Am  gpaadlly  as  possible. 
Smith.  Calhoun  &  Co.  ohtuned  a  decree  in  the 
high  Court  of  Chanoeiy.in  Virginia.to  forecloae 
Ashton's  mortgage,  who,  at  the  time  of  such  fore 
closiire,  was  insolvent,  and  died  so.  The  result 
of  such  sale  is  thus  stateti  in  the  opinion  of  the 
Circuit  Court,  delivered  in  a  subeequent  sta|{8 
of  tlie  cause: 

The  proix'rty  mortgn-red  by  Ashton,  sold  un- 
der decree  for  (net  proceeds)  $3,908.46. 
The  debt  of  Ashton  was   -   -  -  -  $9,410.20 
He  had  a  right  to  retain    ....  8,4fi2.70 

The  real  ameunt  of  Ashton'a  debt 

was   IS.957.dO 

Hammond's  daim  was  5,179.05 


'  Amount  rec'd  by  Hammond's  mort. 

to  eneatora  $778.45 

I    At  some  period  between  1819  and  1828.  the 
I  executors  acfdressed  a  circular  letter  to  each  of 
'  the  legatees,  who  had  by  this  time  iM'come  very 
numerous,  expressing  a  desire  to  close  their  ex> 
ecutorhil  duties,  and  stating  that  a  dilBctthT  ex- 
j  isted  in  the  mode  of  calculating  interest.  They 
I  say,  "there  are  but  two  *motles  by  which  [*1  7 
our  objects  can  be  attained —  a  reference  of  the 
aoooiwts  to  arbitration,  or  a  suit;  the  former  we 
Aould  prefer,  as  most  ronsonoit  with  the  in- 
jtmction  of  our  testator,  if  it  were  not  .'itlended 
by  in8U|.ierable  Uillicuities,  on  account  of  the 
dispersed  situation  of  the  legatees,  who  eoo- 
8e(|uently  could  scarcely  be  expected  to  agree 
upon  the  arbitrators;  we  therefore  propose  that 
the  legatees  dMold  eoacar  in  lostmiting  an 
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amicable  Kuit  in  chancery,  figninst  us.  to  which 
we  will  inimetliately  tile  an  an.<»wer,  and  obtain 
an  order  of  reference  to  the  master,  to  adjust 
aod  report  the  precise  sum  to  which  CHch  leg- 
ate«  is  entitled:  which  being  done,  we  can  pro- 
oped  with  safetr  to  pav  such  sums  as  fa.st  as 
the  money  comes  to  our  bands. 

In  18^3,  the  legatees,  in  conformity  with  the 
aboTe  suggestion. tiled  a  bill  in  the  Circuit  Court 
for  the  District  of  Columbia,  whivli  the  cjccc- 
Qtnn  immediately  answered,  admittmg  the 
exi!(t*-mv  of  a  balance  to  be  distributed,  and 
scbmitling  to  any  decree  which  the  court  might 
think  proper  to  pass.  A  sjx'cial  auditor  was 
appointed  to  state  the  accounts  of  the  parties. 

In  IW-l,  the  executors  filed  a  cross  bill,  al- 
lecmg  that  all  the  parties  were  not  in  court. 
Mid  praying  that  ihev  might  all  be  brouglu  in. 
The  proper  proceedings  were  accordingly  had 
m  to  the  ateentees,  and  in  1^26  the  Circuit 
Coort  pawed  a  decree  directing  the  sums  to  be 
paid  to  the  several  Icffatees,  with  the  excwption 
of  the  administratrix  of  Thomas  Hammond 
and  of  Burdetl  Ashton.  The  auditor  stated 
the  account  of  Hammond  upon  two  different 
principles;  in  one, giving  him  credit  for  $5,178.- 
«H.  a  distributive  ."hare,  and  charging  him  with 
t4.0m.24,  the  gross  amount  of  the  proceeds  of 
the  roortgai^'  f^ale;  and  bringing  the  executors 
b  debt  to  Hammond  upwanis  of  $4.0(X):  in  the 
other,  giving  him  credit  for  the  same  sum.  but 
charging  him  with  the  Italance  of  the  debt  due 
bv  A«iiton.  bringing  him  in  debt  to  the  exec- 
utors upwards  of  fa, 000.  The  Circuit  Court 
»ii'>ptct\  the  latter,  and  decreed  that  the  ad 
oiini«tratrix  of  Hammond  should  nay  to  the 
exfrutors  the  sum  of  $2,158.56.  with  interest 
OB  $1,127.27.  the  principiU  sum  due,  from  the 
Utday  of  June.  1824. 

Proin  which  <lecree,  the  administratrix  ap- 
pealed to  this  court. 

Mr  CoTt  for  the  appellant. 

Mr.  Joiu*  for  the  appellees. 

1 8*]  ^Mr.JuMiee  Dasikl  delivered  the  npin- 
k*  of  the  court : 

Thi*  is  the  case  of  an  app<*al  from  a  decree 
of  the  Circuit  Court  of  the  I'nite*!  States  for 
the  IHstrict  of  Columbia. 

ThH  suit  was  originally  of  an  amicable  char 
arter.  and  was  instituted  at  the  request  of  the 
*A<.-cu;ur>  iif  Gt  i!fr:il  George  W!i.>*hiii;.rton,  by 
under  his  will,  with  a  view  to  a 
ire  settlement  of  theaccount.'s  <»f  the  exec- 
aod  a  distribution  of  the  est»te.  Subse- 

rBtly  to  itn  institutinn,  a  cross  bill  was  lile<l 
the  executors  for  the  purpose  of  covering 
MM  of  the  legatees,  who  bad  been  omitted  in 
tkt  prior  proceedings,  and  the  two  causes  wire 
■rancMed  and  decreed  upon  as  one  suit.  The 
jlKtaOttt  of  which  the  question.*^  now  itrescnicd 
fcr  eposMeration  have  arisen,  are  subsiantially 
di0  foOowing: 

Gcaerml  Waablngton.  after  havin<;  disposed 
of  aportloa  of  his  estate,  devised  all  the  ret 
Mot  of  his  real  and  personal  pro|x'rty  to  be 
by  his  executors,  if  it  could  not  be  equally 
1 1 irfactorily  flivid(-«l,  and  dirirt(  <l  the  pro- 
to  lie  divided  into  twenty-three  equal 
aoU  distribute<l  by  shares  and  parts  of 
woipiit  Iweniv  nine  persfjus  named, 

n'  d,  l>ut  desimated  by  a  col 

kctfvedeacr..  Amongst  Uiose  having  an 

I. 


interest  in  the  estate  was  Mildred  Hammond, 
the  wife  of  Thomii.s  Hammond,  in  whose  right 
the  appellant  claims  one  share  of  the  twenlr- 
third  part  of  the  re«idue.  After  a  previous  dis- 
tribution by  the  executors  of  $7,000, the  amount 
arising  from  further  sales,  and  remaining  for 
distrilmtion  at  the  commencement  of  this  suit, 
was  near  $120,000. 

Several  of  the  residuary  legatees  became 
purchasers  at  the  sales  miule  by  the  executors, 
some  for  more,  others  for  less  than  their  shares 
or  parts  of  shares  to  which  they  were  entitled. 
They  gave  securities  for  the  amount  of  their 
purchases,  as  other  purchasers  would  have  been 
recjuired  to  do,  with  an  understanding  that 
their  several  shares  of  the  estate,  when  ascer- 
tainwl,  should  be  credited  against  the  sales  re- 
spectively made  to  them. 

Among  those  legatees  who  purchased  to  an 
amount  exceeding  their  shares  was  Burdetl 
Ashton,  who  wa.s  entitleil  to  one  third  of  one 
share  in  his  own  right,  and  to  one  other  third 
of  a  share  in  right  of  a  sister,  together  equal  to 
two  thirds  of  one  twenty-third  or  full  share  of 
the  re«siduum  subject  to  distribution.  This  in- 
terest of  Ashton  was  subRpijuently  ascertained 
to  be  $8,42o.20.  ♦He  purchnse<l  projxrtv  [•!« 
in  June,  1803,  to  the  amount  of  $9,410.20,  pay- 
able in  three  annual  installments;  and  for  secur- 
ing this  debt,  with  interest  from  tlie  date,  exe- 
cuted to  the  executors  a  mortgage;  on  th«*  12th 
day  of  March.  1805. 

Thomas  Hammond  (the  husband  of  the  leg- 
atee. Mildreil  Hammond)  obtained  from  the 
executors  an  a.ssigninent  of  the  mortgage  from 
Ashton  for  the  $9,410.20,  and  executed  to  them 
an  obligation  to  account  for  any  surplus  which 
he  might  receive  from  -\shton's  mortgage, 
beyond  the  share  of  Mildred  Hammond, 
announting  to  $5,179.50  after  crediting  Ashton 
with  two  thirds  of  a  share  to  which  he  was  en- 
titled. The  consideration  for  the  assignment 
to  Hammond  is  stated  to  be  '"one  dollar  in 
hand  paid,  but  principally  on  account"  of  the 
share  of  his  wife  In  the  residue  of  General 
WiLshington's  estate;  and  they  Iwirgain,  sell,  and 
assign  to  the  said  Hammond,  his  heirs.  &c.,  all 
the  right,  title,  interest,  estate,  claim,  and  de- 
mand of  the  executors  to  the  within  mentione*! 
land  and  premises,  and  to  the  deed  within  men 
tioucd.  At  the  foot  of  the  assignnjent  is  a 
memorandum  "  that  the  executors  are  not  to  be 
personally  liable  in  any  res|H'ct,  or  on  any  pn-- 
tense,  for  or  by  reason  of  the  above  assign- 
ment." and  further,  "  that  the  within  nninid 
Burdett  Ashton,  his  heirs,  tVtc  ,  shall  have  creilit 
for  his  proiKjrtion.  and  for  tin-  pro|X)rtion  of 
his  sister,"  in  one  share  of  the  residuum  of  the 
estate,  &c. 

Within  less  than  a  month  after  receiving  an 
assignment  frt)m  the  executors.  Hammond  as- 
signed Ashton's  mortgage  to  Smith,  Buchanan 
and  Calhoun,  in  consideration  of  a  debt  due 
from  him  to  them.  These  last  assignees  filed 
their  bill  in  the  Supn-ine  Court  of  Chancery  in 
Virginia,  to  foreclose  Ashton's  mortgage,  and 
to  this  bill  the  executors  of  Wa.«hing!<m  wcnj; 
made  pjirties  defendants.  In  their  answer  thcM> 
executors  admit  the  interests  of  Hanmiond  and 
A.shton  in  the  estate  of  their  testator,  the  a^• 
signment  by  them  to  Hammond  of  Ashton's 
mortgage,  and  they  a.vk  nothing  on  their  own 
account  except  this,  that  as  certain  funds  of 
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tbe  estate  upon  tlie  btisis  of  which  Anhton's 
proportion  had  in  part  heon  ralculatpd.  might 
turn  out  to  bo  unavailable,  he,  A-litnn  might 
be  required  to  indemnify  the  executore  against 
«udi  a  ooQtingency. 

The  settlement '  of  A«;hton's  account  having 
been  by  tbe  Court  of  Chancery  referred  to  the 
11  i-t  r,  u  large  balance  was' reported  as  due 
t20*j  *from  Asliton  on  the  mortgage,  after  al- 
lowincr  him  a  credit  for  his  own  and  his  sister's 
shun  -  (  if  fi  legatee's  pmportion.  'I'he  court  de- 
creed a  foreclosure  of  the  mortgage,  and  a  sale 
of  the  motigUgpA  premises  to  raise  tlie  tialancc 
due  from  Ashton.  The  sale  made  under  the 
decree  produced  a  sum  considerably  Icsa  than 
tbe  amount  of  the  debt  from  AahtOD  to  the 
«Z6Cutors  of  Wadiiiu;toii, 

in  the  record  fiitbttcm»e«fe  found  aceountB 
f-tiited  uii(!f  r  ordei-s  of  the  ("Ik ni'  Court  be 
tween  the  executors  of  Wasbnigum  and  the 
<liHiributee8,  under  the  will  of  thi-ir  testator. 
In  the  acrount  of  Burdett  .\shton,  after  (■re<lit- 
lijg  him  with  the  proceeds  of  the  mortgage  sale, 
a  balance  is  strucli  agiiinst  him  of  197.70. 
Tbe  account  with  Hammond  is  stated  under 
two  aspects;  under  the  first,  in  which  be  is 
charged  with  the  net  prweedsonly  of  A  lit m's 
roortgage.he  is  a  creditor,  by  the  sum  ot  ;i^4,()t^.- 
80;  under  the  second,  in  which  Hammond  is 
charged  with  the  entire  balance  due  from 
Ashton,  without  reganl  to  the  actual  proceeds 
of  the  mortgage,  he  is  made  a  debtor.  The 
Circuit  Court,  upon  the  hearing  of  this  cause, 
being  of  the  opimon  that  Hammond  was  abso- 
lutely bound  to  the  executors  of  QeneralWash- 
ington  for  whatever  amount  the  mortgage  debt 
of  Ashton  exceeded  the  share  of  Mrs.  Hammond 
4U  a  leg}Un<\  notwithstanding  tbe  failure  of  the 
raortgagL  d  1 1  remises  to  produce  the  amount  of 
the  debt  for  which  they  were  pledged;  decreed, 
iu  t-onfomiitv  with  the  second  statement  of  the 
master  of  lfBmm(ind'.«  account  (No.  11),  that 
the  administratrix  of  Hammond,  out  of  the 
a««cts  in  her  hands  to  be  administered,  should 
l>rty  to  the  execuiors  of  George  WashinLrton  the 
sum  of  $2,158.56.  tbe  balance  appearing  to  be 
due  to  them  by  staiemem  No.  11,  with  fiftterest 
on  $1,027.27,  the  principal  Stun  doe  fnmi  the 
1st  day  of  June,  1824. 

The  basis  of  the  above  decree  of  the  Cireoit 
Court,  and  it  is  the  foundation  on  which  the 
argument  for  llie  aopt-llees  has  been  conducted; 
is  the  tLv^iunption  that  Hammond,  in  taking  an 
assignment  of  Asbton's  mortgage  from  theexec- 
atore  of  WasUngton,  undcartook  to  guArantee 
the  sufflcienry  or  the  mortgaire  subject  to  ex 
tinguitih  the  amount  for  which  tliat  subject  was 
pkMgcd,  and  bound  himself  absolutelx  to  be 
accountable  for  tliat  entire  sum, 

Tt  is  difflctilt  to  reconcile  each  a  couxae  on 
21*1  tlic  part  of  Ilammond  *with  mica  of 
common  prudence  or  probability,  nor  can  a 
claim  to  power  in  the  executors  to  make  such 
an  exaction  upon  Hammond  be  viewed  a«*  eon- 
Risteut  with  fairne^.  or  Ji»  calh-d  for  by  auy  ob- 
ligation incumbent  upon  thvH*'  executors. 
Hamnumd  imew,  when  b»  look  the  assignment 
of  Aflhton's  mortgage,  that  be  was  enUtled  to 
$5,179.60,  adniitleaby  the  executor*  to  be  in 
their  hands,  or  within  tbcir  control.  This  is 
apparent,  and  is  expressed  both  ill  tiM  memo- 
randum required  by  the  executors  to  be  append- 
ed to  tbcir  assignment  of  Asbton's  mortgage. 


and  in  the  separate  instrument  of  indemnitv  ex- 
ecuted to  the  executors  by  Hammond,  upon  hia 
receiving  tiiat  as.signment.  Under  such  circum- 
stances, wiiat  rational  inducement  could  exist 
on  the  part  of  Hammond  for  binding  hioiadf 
for  the  solvency  of  Ashton,  or  for  substituting 
himself  with  the  executors  as  a  debtor  in  Asb- 
ton's i^aoat  The  cowt  can  perceive  no  such 
inducement,  nor  can  recognize  any  rigiit  in  t!ie 
executors  to  require  anything  of  this  kind,  with 
a  full  knowledge,  on  their  part,  of  Hfiinmond'a 
interest  in  the  estate,  and  with  an  admitted 
fund  in  their  hands  for  its  eatlsfutioo.  They 
had  no  power  to  impair  in  any  degree  his  claim 
upon  them,  nor  to  impose  a  mean  for  its  pay- 
ment, less  certain  and  safe  than  the  assets  ac- 
knowledged by  them  to  be  adequate.  It  is  laid 
down  by  the  Oireidt  Ootut,  and  insisted  on  in 
the  argument  here,  that  the  terms  of  tlie  n-s- 
signment  to  Hammond,  as  well  as  those  of  the 
iiMtrament  of  indemnity  given  to  Uie  exeeutora 
upon  receiving  that  as.«»ignment,  constitute  an 
agreement  that  Hammond  sliould  be  uncondi- 
tionally Ixmnd  for  .Vshton's  debt.    We  have 
shown  that  tlUs  concluuon  is  in  aocordaooe 
neltlier  with  prudence  nor  probatrflity,  in  the 
transactions  of  life — that  it  wtw  not  .<:uRtained 
by  auy  duty,  or  even  by  fairness  on  the  part  of 
the  executors;  let  tis  see  how  far  it  is  warranted 
by  the  language  of  the  instruments  referred  to 
as  amounting  to  express  and  positive  contract. 
In  the  written  assignment  to  Hammond,  this  in 
the  language  used:   "Have  bargained,  sold, 
assigned,  Ac.,  all  the  right,  title,  Ac,  in  and 
to  the  within  mentlonctl  1  m  !  rmd  premises,  and 
the  deed  within  mentioned,   &v.    Such  terms 
were  indispensable  in  that  as.Hignment,  in  order 
to  give  to  Hammond  control  o^  the  mortgage, 
either  for  its  enforcement  in  bis  own  behali  or 
for  its  transfer  to  others  nothing  is  said,  in 
terms,  in  tliis  assignment,  a^)out  the  debt  in> 
tended  *tO  tx'  secured  by  tbe  mortgage,  r*29 
neither  in  relation  to  any  full  e<iuivalent  for  it, 
received  by  Hammond,  which  should  bind  him 
for  it  in  Mo,  nor  in  relation  to  any  entire  and 
absolute  transfer  of  it  br  the  executors;  and 
thhi,  surely.waethephioefn  which  each  tCTms, 
or  conditions,  if  they  really  Ik  1(  rs^-^t  d  to  the 
contract,  should  have  been  expressed.  The 
view  here  presented  is  fortifled  1^  tbe  instru* 
mcnt  of  indetnnify  excctttcd  by  Hammond  to 
the  executors  contemporaneously  with  the  as- 
signment Ia'  the  latter  to  him  of  Asbton's  mort- 
gage.  Tiuis  instrument  of  indemnity,  after  re* 
aung  that  the  executon  had  assigned,  &c.,  a 
•deed  due  them  from  Ashton,  sjM'cifying  no 
sum,  no  debt  in  numeric;  after  reciting,  too, 
that  Aahton  was  entitled  to  a  portion  of  the  aa« 
sets,  proceeds  thus:   "And  whereas  it  is  sup- 
posed that  the  amount  of  the  said  debt  due 
from  Burdett  Asliton,  after  making  ilie  dis- 
counts aforesaid,  to  which  he  may  be  entitled, 
will  exceed  the  said  sum  of  $5,170.00,  due  to 
the  said  Thoma.s  Ilatlimond    ti-  ri'^rn    ;  fnr 
which  exccfes,  the  said  Tlionuts  iiammond  u» 
willing  to  give  security;  now.  if  the  said  Thom- 
as Hunmond  shall  well  and  truly  nay,  &c., 
such  sum  as  the  debt  due  from  tbe  said  Burdett 
Ashton.  shall  excml."  i^c.    Tlii-  p<irtion  t)f  the 
instrument,  begmniug,  "whcrens  it  issupiHJaed 
that  the  amount  of  Uie  debt  due  from  AsntOB, 
after  making  tlie  discount.s  to  which  be  is  en 
tilied,"  <^c.    forcibly  elucidates  the  meaning 
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aud  objecu  of  the  parii<»  to  that  contrsct  The 
amounl  of  Hanimonti  s  inti'r>'>i  in  the  estate, 
tho  uDOttOt.  too,  of  Alibtou's  debt  to  the  ezecu- 
vtn,  aad  of  the  portion  claimed  in  liis  own 
n:rbl,  and  in  right  of  liis  sister,  were  all  known. 
Willi  rveard  to  ihet*;,  Uicn,  there  vvius  uu  un 
Ottainty.  The  supptwilion,  therefore,  ex- 
prooed'in  this  ini>truiiient  could  have  no  ap- 
pltcdbilitv  to  mattere  thus  nacertained;  that 
iupporutioa  could  have  Uen  df^iirui  d  to  apply 
only  to  Ihe  contingeacy  of  the  mortgage  sub- 
jtt  t  pnidttciaf  a  sum  greater  than  the  distrib- 
aiive  <.L  in  nfllammoud  in  the  estate ;  in  which 
eveoi,  he  was  Ui  be  responsible  for  the  excess, 
aod  for  oothhig  beyond  it.  Tliis  provi-iou 
euuM)!  be  oonr«Btlj  interpreted  as  binding 
Hammond,  howew  inadequate  the  mortgage 
Mibjecl  might  prove  to  meet  his  share  of  the 
Avstfts.  to  carry  into  the  estate  and  pay  to  the 
eiecutors  a  sum  he  never  had  received,  and 
which,  from  thr  nattire  of  things,  he  could  not 
p<-*fi*ibly  receive:  in  other  words,  to  pa^  to 
UIJ*]  these  executor-,  his  own  *money.  Lpon 
taking  an  aasiguuent  of  Ashtoa's  mortgtige, 
Bamnoad  was  bound  for  good  faith  and  ordi- 
nary noe  in  prn>/.>rtiting  it.  Thf^*  nbli- 
gaxioDa  apptair  to  have  Ixx-n  fulHlled.  for  the 
rxecntors  who  wem  Biadt  ponies  to  the  suit  for 
f  .  o^losure  take  no  exception  to  anything  that 
i...  •  ?>tfji  done  or  omitted  in  reference  to  these* 
ci.'i'  v  !hi  v  hild  transferred. 

This  court,  therefore,  while  it  will  not  de- 
aeea$:aiast  the  executors  the  difference  between 
the  proceeds  of  Ashton's  inort;^ai^«  and  the  dis 
(htHitive  «ihareof  Hauituond.  a-shtfiled  iti  the  re- 
poAof  iht  nmter,  is  very  clear  ibai  Hammond 
can  npoo  no  correct  principlB  be  held  raqwoai- 
^  to  the  executors  for  the  Terence  between 
tivm:  sanic  proceeds  and  the  amount  of  the 
debt  due  frum  Ashton.  which  the  mortgage 
vatdciigned  to  secure,  and  that  in  decreeing 
aciicst  the  administratrix  of  Hammond  for 
Uii*:  UiUerence,  the  Circuit  Court  has  commlt- 
ktJ  an  error  for  wliich  its  decree  should  be  re- 

i'h**  e^urt  doth  accordingly  reverae  the  decree  of 
Am  *\rc>ut  Cvurt,  with  co^t.-.  nml  retiMud  thia 
etmm  tiur<Uf.  to  be  proeefided  m  coi^omuMy  to 
t»$principUsoftMtdeeitiim. 

OEDKK. 

Tbi^  c:i\Vie  came  on  to  Ix;  hf-ard  on  the  tran- 
■cript  of  the  rectird  froui  the  Circuit  Court  of 
Ac  United  Btatcs  for  the  District  of  Col um bin, 
bolden  in  and  for  the  County  of  Alexandria, 
ud  was  argued  by  counsel ;  on  oonsidemtion 
fi ri..-r^-.>f  it  1-  now  here  ordered,  adjudged  and 
deoeed  bj  thi«  court,  that  the  decree  of  the 
aid  Circuit  Court  in  this  cause  be.  and  the 
Bwne  is  hereby  reverwd  with  costs,  and  that 
this  cause  be.  and  the  n^inif?  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
icoueed  thereto  conformably  to  the  opinion  of 


The  oertificato  of  thf»  secretary  of  the  Spanish 
flovcrnor  of  Florida  l«  ffrinta  facU  evidence  of.tlie 
oxlstonee  of  u  irrunt  of  land. 

Tb<;  SpHoisli  Governor  had  authority  to  iasucsuch 
a  trrant.  * 

In  the  aw  of  a  smnt  mni\f  hefor**  the  24th  of 
.latmiiry,  18IH.  it  is  Miihl,  altlionuli  th*-  -survey  wa-* 
imt  mu'lf  vinlil  iilt<  rtli;U  (la>  .  prov  ide  il  the  survey 
was  uiaili'  I'<1<  11 1-  t  he  >  \(  hanx''  "1  tl  ii:s. 
It  is  not  u  good  objectittu  to  such  arrant  that  tne 
and  bounds  were  not  setfortb. 


M«]  «THB  UNITED  STATES*  AppOantt, 

T. 

DOHINQO  ACOSTA.  Appellee. 

^/>4«mA  Oowrnor  of  FlorMn—poiMr  tff  grant 
lamd—eerUfieatt  evidence  of  grant— turteyt 
wtj/mpat  ino^, valid  at  to  graiUe  mad$  btfore. 
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THE  facts  in  tliis  case  are  fully  set  forth  in  the 
opinion  of  the  courk 
It  was  submitted  by  Mr.  L^re,  the  Attorney* 

General,  without  ar:nimont,  on  the  ustial  ob' 

jections  anjtigned,  pro  j'urma,  for  error. 

Mr.  JuKtice  Catuon  delivered  the  opinion  of 
the  court: 

This  is  an  apin-al  from  the  decree  of  the 
Superior  Court  of  East  Florida,  ei>iitirming 
eight  thousand  a<  n  s  of  land  to  Domingo  Acostu. 
under  the  acts  of  Congress  for  the  adjustment 
of  land  claims  in  Flonda. 

The  claim  is  founded  on  an  alleged  ix  lition 
of  Acosta,  dated  May  3.  1816,  and  a  decree  of 
Governor  Copfrfnger  thereon,  daitd  the  '^Oth 
day  of  tlic  same  month  and  year.  The  pc'tilion 
(record  H)  jjctii  forth:  That  by  the  certificale-s 
which  he  presented,  signed  by  the  cnniniaii- 
dantA  of  Femandina.  who  had  governed  it  suc- 
cessively since  1808,  his  Bxcellency  would  be 
informed  that  lie  had  been  a  nermaiient  resident 
of  tlie  jiaid  town,  engaged  all  the  while  in  C()m- 
mcrce.  and  had  served  (in  all  tftMt  had  offered 
itself)  the  wishes  of  the  government  for  the 
good  of  the  province;  auiu  that  be  had  been 
particularly  prompt  with  lii'^  i^erson,  his  funds, 
and  his  influence,  for  the  defense,  the  aupport, 
and  the  advancement  of  the  town;  and  that  he 
had  at  no  time  had  any  stipend,  recompense  or 
renumeration.  of  his  exfienses.  supplies,  and 
losses,  and  hml  refrained  from  importuning  tlie 
government  with  solicitations,  lie  therefore 
prayed  for  a  grant,  in  property,  of  eight  thou- 
sand acres;  but  as  he  was  ignorant  <jf  tlic  lands 
that  were  vacant,  and  desirous  to  avoid  inter- 
ference and  dissensions  with  any  persons,  he 
fiirth'  T  I'rnyed  his  Kxcellcncy  would  be  pleased 
*io  i^rani  Uiem  at  the  places  where  the  [*2*> 
Surveyor-General  might  survey  them  as  vacant 
landsl 

The  decree  (record  8)  states,  that  '*  in  virtue 

of  the  certificates  which  this  party  pres{-nts, 
and  it  being  the  will  of  the  sovereign  that  the 
merits  of  his  subjects  should  be  rewarded,  the 
lands  solicited  in  this  instance  arc  granted, 
with  special  charw;  to  the  Surveyor-General  to 
survey  them  to  him  without  injuiy  to  thhrd 
persons." 

The  originals  of  the  petition  and  decree  were 

not  produced  in  evidence,  neither  are  they  to 
be  found  io  the  archivi-s  at  St.  Agustine.  A  cer- 
lifled  copy,  dated  24th  June,  lol6,  under  the 
hand  of  Thomas  de  Aguilar,  secretaij  of  the 
government,  stated  to  be  fidChfutly  drawn  from 
the  original  In  his  office,  was  alone  ofTered.  and 
was  objected  to  on  the  part  of  the  appellants. 

The  appellee  also  offered  the  following  plats 
and  certificates  of  sunoy.  purportincr  to  be 
made  by  George  J.  F.  Ckrk,  Surveyor-General 
of  the  province : 

No.  1.   Dated  Idth  January,  1818,  for  one 
thousand  acres  of  land,  on  Bowlegs'  old  plan- 
tation, tfid  situated  northwardly  and  contiir 
»  8^ 
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nous  to  the  same  Bowlqps'  Prairie,  wertward 

of  PayneHion, 

No.  2.  I)ritf?d  15th  January.  1818.  for  one 
tbotwMid  five  bandred  acta  of  land,  in  the 
liaimiMMk  catled  JobUn's  Hammock,  mkiIIi- 

wcstwjirdly  of  the  roiul  railed  R.iy's  Trail,  lead 
Ing  from  the  natural  bridge  of  the  Santa  Fe,  to 
the  point  of  Aluchua  called  Ho.^:  .vn. 

No.  8.  Dated  14lh  Februan  .  Ibi8.  for  one 
thovisjitid  five  hundred  acres  of  land,  northward 
of  Dunn  I  n  k,  ruonii^ftoaiDiinii'alake  to 
the  Kiver  bu  Jotm. 

No.  4  Dated  flOth  Jantiaiy,  1890,  for  four 
thousand  arrt^«  of  land,  on  tlif  west  side  of  In 
dian  River,  nud  at  a  place  called  Flounder 
Creek. 

After  hearing  tCHtiraony  m  to  the  manner  in 
which  muniments  of  title  w?re  kept  In  the 
archivesat  St.  AuLnjstinr  ijj'  court  made  a  de- 
cree confirming  the  four  several  tracta  of  land 
to  the  claimant;  from  which  decree  the  present 
appeal  is  taken. 

On  the  part  uf  the  United  States  it  was  con- 
tended that  the  mid  decree  on^ttobe  revened 
on  the  following  grounds: 

1.  That  there  h  not  suffident  erldeaoe  to 
show  that  Governor  Co)i|)inger  ever  made  the 
alleced  concession  or  CTaut 
996*]    *9.   That  if  Governor  Goppinaer  made 
such  a  f^nt.  it  was  made  without  KUtnority. 

:i  That  there  is  no  description  whatever  in 
the  said  pretended  grant,  of  the  lands  alleged 
to  be  granted,  and  no  valid  survey  could  be 
made  so  as  to  sever  any  lando  from  the  public 
domain. 

4.    That  there  is  no  evideruc  of  the  surveys. 

The  foregoing  statement,  offered  on  part  of 
the  United  btates,  presents  the  facts  of  the  case, 
and  the  objections  to  the  decree  below. 

In  answer  to  tlu'  tirst.  that  there  is  not  suMi 
cient  evidence  the  grant  was  made,  we  refer  to 
the  case  of  Wiggins  (14  Peieis).  which  deter- 
mines that  the  official  certificates  of  the  secre- 
tary Aguilar  was  prima  facie  proof  of  the  exist- 
ence of  the  original  grant  at  the  date  when 
the  copv  was  m^e,  and  of  its  contents. 

In  tnb  case,  Alverax  proves  the  certificate  of 
the  aecretary  genuine,  and  that  he  was  in  office 
at  the  date  of  the  certificate.  It  was  in  proof 
tliat  no  original  could  be  found  iti  the  proper 
office  where  it  should  Ik-  un  Till  Tills  was  suf- 
ficient to  let  in  ft  copy:  ini<l  ihcre  being  no 
jiroof  to  contradict,  or  iiujiair  the  force  of  Ag- 
uUar's  certificate,  the  court  below  properly 
held  tliat  the  grant  liad  been  made  hy  Govern- 
or Ck>ppinger. 

To  the  second  objection,  it  is  sullltient  to  say 
— that  the  L'overnor,  as  the  king's  deputy,  was 
the  sole  iudge  of  tlie  merits  on  which  the  claim 
is  founaed,  and  had  undoubted  power  to  re- 
ward the  mcrit.M  of  the  grantee;  SO  thla  conit 
has  held  in  maoy  cases. 

8.  Although  there  Is  no  description  of  any 
place  where  the  Innd  gmntcd  shall  Ix-  hx-ated, 
in  the  governor'?  decree;  still  it  was  binding  so 
far  as  it  went.  The  Surveyor-General  was  or- 
dered to  Burve>'  the  lands  solicited,  on  plac^ 
vacant,  and  without  injury  to  third  persons. 
The  nrt^  if  this  subordinate  officer  came  in  aid 
of  the  (1  lee;  he  had  the  authority  conferred 
to  s<'\rr  the  land  granteci  from  the  public  do- 
main: IukI  he  done  so  before  the  24th  of  Janu- 
ary. 1818,  then  there  could  be  no  doubt  the  gran 

14 


tee  took  title  to  the  f»ariicular  land-.  b*-<anse.  up 
to  this  d;ite,  all  jmint'i  made  by  the  King  of 
Spain,  in  whatevf-r  f'>rm,  are  recotrni/ed  as  val- 
ia  Inr  the  article  of  the  treaty.  Tiie  difficulty 
In  (his  ease  Is,  that  two  of  the  snrveya  were 
made  after  the  2ilh  of . January.  1818:  and.  did 
the  grant  lake  effect  from  the  date  of  the  sur- 
veys, then,  by  the  stipulations  of  Uie  8th  article. 
*it  would  belv<^  This  question  wai$  [*27 
first  presented  te  9&)hal<r$  case  (10  Peters.  821). 
It  was  tlioii'_dil  by  this  court  that  the  sih  arti- 
cle of  the  treaty  operated  on  grants  made  by- 
the  governor  tfter  the  94th  of  January.  1818. 
but  not  on  the  =;nbordinatP  act*  nf  the  surveyor 
in  ^'iving  effect  to  iht-  grant;  and  that  surveys 
could  be  made  at  any  time  before  the  change 
of  flags  between  this*  government  and  that  of 
Spain.  Sdll.  had  that  officer  failed  to  make 
the  surveys,  the  grant  would  not  be  hintiinc  on 
this  government.  We  followed  the  case  of 
BaMU  in  that  of  CUirk^  v.  Atkintm,  at  the 
last  term  (16  Peters,  231).  This  cnn<5tnictt(m 
was  given  to  the  8th  article  of  the  trealv  ,  iu  a 
spirit  of  lilx-rjility  to  this  description  of  claim- 
ants, who  could  not  be  held  jtutly  responsive 
for  the  delays  nf  the  Surveyor- Genera! ;  and  be- 
cause the  incipient  claim,  by  the  governor's  de- 
cree, was  not  cut  olT  by  tlie  treaty.  The 
Surveyor-General  havintr  executed  the  govern* 
or's  decree,  we  are  of  opinion  that  the  surveys 
made  after  the  24th  of  .lannary,  1918,  as  well 
as  th(»s<'  made  before  that  date,  are  valid.  That 
there  are  several  surveys  is  no  objection  to 
their  validity;  tiie  decree  in  this  case  obviously 
so  contemplated. 

4.  It  is  objected,  thai  no  fufflcient  evidence 
fe  furnished  by  thenoord  that  the  surveys  were 
made.  The  cause  was  first  submitted  to  the 
court  below  in  1834;  then  the  two  surveys 
last  made  were  ob  jected  to  and  admitted  by  the 
court  The  judge  continued  the  cause  on  his 
own  motion  for  further  proob,  and  it  stood 
over  on  rontintmnces  until  1840,  wheu  the 
four  surveys  were  reiid  without  objection.  We 
think  the  proofs  authorised  the  decree,  and  or> 
der  that  it  be  affirmed. 

OBOER. 

This  cause  came  on  to  be  heard  on  flie  tran- 

pcript  of  the  iTcord  from  the  Superior  Court 
for  the  District  of  East  Florida,  and  was  argued 
by  counsel;  on  consideration  whereof,  it  is  now 
here  ordered,  adjudged  and  decreed  by  tliia 
court,  that  the  decree  of  the  said  Superior 
Court  in  this  cause  be.  and  the  same  ia  nenibjr 
affirroed.  in  all  ix>specls. 

Cited— 5  How.,  47S. 
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•JOSEPH  W.  WALSU.  Administrator 
of  William  RErroR,  Deceased, 

THE  UNITED  STATES. 

THIS  case  came  up,  bv  writ  of  error,  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Missouri. 

Oil  the  motion  of  the  Attorney-General,  of 
couns<  l  for  the  defemianl  in  error  in  this  cause, 
the  plaintiff  in  error  having  been  three  ttUMa 
solemnly  called  by  the  manhal  to  come  into 
court  and  prosecute  this  writ  of  error  and  fail- 

HOWASD  1. 
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Smith  et  al.  v.  Condrv. 


\ag  to  do  Rf»:  li  is  therpupon  now  here  consid- 
ered, ordered  and  adjudged  by  this  court,  that 
lhi*writ  of  error  to  the  Circuit  Court  of  the  Unit- 
ed StAtes  for  the  District  of  Missouri  be,  and  the 
is  hereby  dismi-Hsed. 


WALTER  SMITH.  JOHN  CARTER. 
WILLIAM  S.  NICHOLLS.  et  al.,  Survi- 
Tors  of  Clemext  Smith,  Deceased,  Plaintiff » 
n  Error,  ^ 

DENNIS  CONDRY. 

(yjJUiion  tn  English  port — righU  of  jtartiet  de- 
termirttd  by  EngliiJi  nUttnte* — itilerpretntion 
of — mta»\ire  of  ddinage* — ecideiiet. 

Wbra  •  collision  of  veeaeln  occurs  in  an  EnRli^h 
port,  the  riybtti  of  the  partl«"S  dei>en<l  upon  the 
pnivisloQ?  of  the  BritUh  statute*  then  in  force; 
■ad  if  douhta  cxlHt  a»  to  their  true  construction, 
thU  (.-ourt  will  adopt  tliat  which  ia  sanctioned  by 
Uieirown  court*. 

Br  the  EnKlinh  gtatutcs  as  interpreted  In  their 
onuru,  the  master  or  owner  of  a  vessel,  tradinfr 
to  or  from  the  port  of  Uverptxil,  b*  not  answera- 
ble for  damajres  occaDioned  by  the  fault  of  the 
pik>t. 

The  actual  tlamaire  sustained  by  the  party  at  the 
ttmeaad  place  of  injury,  and  not  probable  protlLg 
•I  the  port  of  dcfltinjition.  oujfht  to  be  the  meas- 
ure uf  \-alue  in  darmiKi's,  In  cases  of  collision  as 
vpil  as  In  eases  of  Insurance. 

By  wh<>*e  fault  the  accident  hapitened,  is  a  (jues- 
tlm  uf  fact  for  the  Jurr,  to  t>e  decided  by  them 
apoa  the  whole  of  the  evidence. 

THIS  came  up,  by  writ  of  em)r,  from  the  Cir- 
cuit Court  of  the  L'nitctI  States,  for  the  Dis- 
trk-t  of  Columbia,  and  was  argued  at  January 
Term.  1842.  The  court  held  it  under  a  euna 
adri^irt  rulf,  and  pronounced  their  decision  ut 
the  present  term. 
The  facts  m  the  ca.**  were  thew: 
The  plaintiffs  in  error,  who  were  also  plaint- 
iffs in  the  court  below,  were  the  owners  of  a 
2©*J  veaKl  culled  the  FmnciH  Depuu.  "wliich 
WM  lying  in  the  port  of  Liverpool,  on  the  15th 
of  Februanr,  189^,  loadetl  and  ready  for  sea. 
Hm  bsrk  Ttimo,  owned  by  the  defendant,  in 
ooatagoot  at  the  doclis,  ran  foul  of  the  Fran- 
cii  Depau  and  oocasionMi  conKidenible  damage. 
A  not  was  brought  in  coiuiequcne(>,  and  upon 
the  trinl  the  ▼erdict  of  the  jurv  yfa»  for  the  de- 
feadcnL   The  following  bifb  of  exception 


IhltS.— CWMaton— meomirv  nf  damof/eafor. 
Ths  acneral  rule  Is  that  In  cases  of  oolUslon, 

 I  not  willful,  the  owner  of  the  Injured  ves- 

ll  oatttied  to  receive      dumo^es  an  amount 
I  will  pteoo  him  in  the  Hituation  In  which  he 
j  hare  been  but  for  the  <-oiliHio[).  inxuniniM' 
li  aoc  lo  be  deducted.    The  Ithodc  Island.  Alib. 
MD:  Williamson  v.  Itttrrctt.  13  How..  Idl : 


were  taken  by  the  plaintiffs,  upon  which  the 
case  was  brought  up. 

Plaintiffs'  first  bill  of  exceptions: 
In  the  progress  of  this  cause,  the  plaintifTs 
having  offered  evidence  to  prove  that  on  the 
15th  of  February,  1838,  the  bark  Tasso,  the 
property  of  defendant,  in  coming  out  of  the 
dock  at  Liverpool,  on  her  wav  to  sea  in  the 
nrosecution  of  her  homeward  voyage  to  the 
I'nileil  States,  ran  foul  of  and  occasioned  dam- 
age to  the  Francis  Depau.  a  ship  belonging  to 
plaintiffs,  and  inflicted  damage  and  injury  up- 
on the  vessel  of  the  said  plaintiffs;  and  having 
further  ^iven  evidence  tending  to  prove  that 
said  collision  was  the  result  of  unskillful  man- 
agement on  the  part  of  the  Tasso. 

The  defendant  gave  in  evidence  the  statutes 
of  37  Geo.  III.;  ch.  78;  52  Geo.  III.,  ch.  39. 
and  6  Geo.  IV'.,  ch.  125;  and  further  proved 
I  that  there  was  on  board  the  Tasso,  at  the  time 
i  of  her  moving  from  the  dock  and  until  after 
■  said  collision,  a  regularlj'  licensed  pilot  of  said 
port  of  Liverpool;  that  the  said  veasel  was  un- 
I  der  the  management  and  direction  of  said  pilot, 
and  that  the  directions  and  onlers  of  said  pilot 
were  followed  and  obeyed  on  board  said  vessel, 
the  Tasso;  that  the  mjister  of  the  Tasso  was  not 
on  board  her  during  the  time  of  her  moving 
from  said  dock  into  the  river;  and  that  such 
absence  of  the  master  was  usual  and  customary 
on  such  occasions. 

The  defendant,  upon  said  evidence,  prayed 
the  court  to  instruct  the  jury,  that  by  the  tnie 
construction  of  the  statutes  of  Great  Britain 
(87  Geo.  III.,  ch.  78;  52  Geo.  III.,  ch.  89,  and 
the  ti  Geo.  IV.,  ch.  125),  produced  on  the  trial, 
the  defendant  is  not  res|)onsible  to  the  plaint- 
iffs in  this  action  for  any  damage  occasioned 
by  the  default,  negligence,  or  unskillfulnessof 
the  pilot  prove*!  to  have  l)een  on  board  the  Tas- 
so; which  opinion  the  court  gave  as  prayed,  to 
which  the  plaintiffs,  by  their  counsel,  excejjted. 
•Plaintiffs'  scc<md  bill  of  exceptions:  [♦30 
In  the  trial  of  this  cause  the  plaintiffs  pro- 
duced a  competent  witness,  and  offered  to  prove 
that  the  ship  of  the  plaintiff,  mentioned  in  the 
declanition.  at  the  time  of  tiie  injiiry  comi)lained 
of,  was  loaded  with  salt  and  ready  to  siiil  for 
the  Ge<)rgetown  market,  and  that  if  the  ship 
ha<l  then  saileil  she  would  in  due  course  have 
arrive<l  in  Georgetown  (as  was  intended  when 
her  lading  was  taken  in)  in  due  time  for  the 
sale  of  the  cargo  at  the  fishing  season  of  the 
Potomac  River,  when  there  is  a  great  demand 


ATm  &  C..4Mct>ean.  500;  The  Italttmore,  s  Wull., 
JiiJf^  F' Mar  Tns.  Co.  v.  Dunham,  3  niff.,  :ttJ. 

V  areto  twcompentiuted.  Hy- 
.iientlsl  daroagve  are  not  etm- 
BkMwm,  Oloott,  188 ;  The  Narrajtan- 


Sst  the  owner  to  entitled  to  reM>ver  his  entire 
The  Narntcmnsett,  Olcott,       The  New  Jer- 
,Oleoet,444. 

I  ttui  inn  1  In  Inrt  bva  efiilislon  the  measure 
I  to  the  full  vii'        'the  vessel  and  of 
•mAnnf.  ,'Wall.,  The 

Bis*  ^  If..  ;t4,.  1  ne  New  Jersey.  Ol- 
Tb<  ;u  11  niutehf.,28a. 

he  woiiia  Uitve  bn>UKht  at  an  ordinary  sale 

rjjn>  L 


in  market— not  at  foree<l  sale.  The  Colorado,  1 
Brown  Adm..  411;  Mc<"losky  v.  The  Achilles,  4 
Law  A  E«i.  Ueporter.  <r:«. 

And  It  Is  pro|x>r  to  allow  the  cost  of  ralsinff  the 
Munken  vessel  (o  ascertain  the  ext<'nt  of  the  lotw. 
The  Mao-  Eveline,  14  lUatchf..  m. 

Fhit  where  she  is  lnjiire<l.  the  nu?usureof  damajT'-s 
is  the  sum  ne<"<*»f«iry  to  reston'  the  vessel  to  nsfrootl 
i-ondition  as  she  was  at  the  time  of  the  Injury.  The 
<"atliHrlne  v.  Dickinson,  1"  How.,  170;  The  Granite 
State,  3  Wall.,  310.  and  cases  cited  mtprn. 

Loss  of  use  of  the  vessel  while  msklntr  reimirs. 
thefreiirbta  vessel  was  earnintr  less  exiM-nses,  the 
damace  done  to  a  vessel  in  savinir  her,  the  sulvatre 
and  other  necessary  expenses  paid  In  n«cuiniif  thd 
veMel  from  the  p^-rlls  of  the  collision,  wharfnire 
while  rcpalrinir.  cost  of  raising  and  cleariiiif  the 
▼easel,  low  of  prollts  while  it  wai  sunk,  <lemumurr< 
for  time  vessel  la  repalrltijr,  the  value  of  the  use  of 
the  vessel  while  laid  up  for  repair*,  are  all  itt'ins  of 
damnjfe  that  have  been  allowed  In  addition  to  the 
a<  tual  cost  of  repairs.  Williamson  v.  Ilarrett,  i:i 
How.,  101;  .\frV  B.C.,  4  Mcl/«'an,  5S9;  The  Narni-^ 
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for  salt;  and  tliat  the  loss  occasioned  by  the  in- 1  An<l  tlie  defendant  luivini;  offered  tlie  fol- 
jurv  in  the  delay  of  the  veawl.  preventing  herl  lowinir  i)r!iv('r: 

Hrrlviil  till  after  the  flsliiii.r  s«'!i.«<in.  as  ghe  was  "  Tluit  if  the  jury  shall  believe  from  the  evi- 
compelled  to  unload  and  take  in  another  cargo  denee  that  the  collision  Ix-lween  the  Tasso  and 
of  MUt,  amounted  to  l)elween  10  and  11  ccnta "  the  Francis  Dt  jian  was  occasioned  hy  the 
per  bushel,  auUuDg  the  los»  iu  Ibe  wbole  carco  i  breaking  of  lier  liawser  and  flah  tackle,  yet, 
$3,101.20.  and  contended  that  they  ahonld  ne  |  from  the  said  facts,  the  jury  are  not  warranted 
allowed  to  give  this  evidence  and  to  recover  In  inferring  thai  the  said  vt  sx  l.  the  TsMOt  At 
damages  for  the  said  loss,  estimating  tlie  salt !  the  time  of  her  sailiiig.  was  unseaworthy." 
by  the  price  at  Cteorgotown  in  the  fishing  sea- 1  The  ( nurt  gave  the  instruction  as  prayed,  to 
eon  when  the  vessel  wotild  have  arrived.  '  which  tJie  plaint IfT.s,  by  their  counsel,  excepted. 

But  the  court  refused  to  allow  the  said  evi-  And  the  plaint  ills  then  j»rayed  the  court  to  in- 
dence  to  be  given  by  the  plaintiffs,  to  which  struct  the  jury,  that  if  they  l)elieve  from  the 
the  plaintiffs,  by  their  counsel,  excepted.         evidence  that  the  collision  took  plac«  as  above 
Plaintiffs'  third  bill  of  exceptions:  stated,  then  sudi  breaking  of  the  said  hawser 

And  the  |>laintifTs  havinir.  aflt  r  the  forego-  and  tackle  is  nocxcnsi-  for  the  colli-^ion  on  the 
ing  evidence,  farther  offered  evidence  to  prove  i  part  of  the  defendants;  which  the  court  re- 
that  it  is  the  usage  of  vessels  coming  out  of  the  |  fused;  to  which  refUaal  atao  the  phdnUffa  ex- 
docks  of  Liverjiool  into  the  river  to  have  their  ^  cepted. 
ancliors  slung  lu  a  tackle  ready  to  be  thrunl 

over  the  bows,  and  in  a  situation  to  be  dropped  Mr.  Chief  JuiUee  Takkt  delivered  the  opin- 
inunediately  on  passing  through  the  lock  con- 1  ion  of  the  court: 

nccting  the  dock  with  the  bonin,  and  before  I    This  naae  arises  from  a  coltision  In  the'  port 

pa.s»iiii:  from  the  latter  into  the  river;  that  the  of  I.iverpool,  between  the  bark  Tasso  and  tht> 
anchor  was  not  put  over  tlie  bow  nor  attempt-  .'^hip  Francis  Depau,  in  which  the  latter  sus- 
^  to  be  to  dcMie  In  the  present  case,  on  ))oan}  tained  considerable  injury.    The  veasela  were 

the  Ta.««.so,  niifil  this  vcs.sel  had  passed  into  tlie  both  Anieriran ;  the  Francis  Depau  l>eing  owned 
river  and  was  api)roaeliiiii;  the  Franei.s  IX  pau;  by  the  phiintiir.H  iu  error,  and  the  Tasso  by  the 
and  the  defendant  havinir  olTcred  in  evidence  <lefendanl. 

the  deposition  of  Frederick  Lewis  to  prove  that  j  It  appears  from  the  evidence,  ttiatat  the  time 
the  Tasso,  in  parsing  from  tlie  basin  through  Uhe  accident  happened,  the  Tasso  was  in  charge 
the  piers  thereof  into  the  river  bad  tlu'  said  of  a  retrular  pilot,  leavitii:  the  Prim  e's  dock  on 
vessel  in  check  by  a  hawser  extending  there-  her  homeward  voyage;  and  the  Francis  Depau 
from  to  one  of  tne  said  piers,  which  hawser  was  at  anchor  in  the  harbor,  laden  with  salt, 
parteii  its  the  vcs-sel  cleared  the  pier  li<  ad,  and  ;uid  reafly  to  sail.  And  in  order  to  prove  that 
that  the  lish  pennant  or  tackle  suspending  ilu'  tlie  injury  arose  from  the  unskillful  manage- 
anchors  of  said  vessel  broke  iu  the  attempt  to  mcnt  of  the  Tasso,  the  plaintiffs  offered  in  evi- 
get  them  over  the  bow  of  the  vesael  as  afore- 1  denoe  that  it  is  the  usage  of  vessels  coming  out 
said,  and  they  thereupon  fell  upon  the  deck  of  |  of  the  docks  of  Liverpool  into  the  river,  to  nave 
the  vessel;  and  tlie  plaintiffs  having  further  their  anchors  sIuiil'^  in  tackle,  ready  to  be 
offered  evidence  by  the  pilot  of  the  Francis  *thrust  over  the  bows,  and  in  a  situation  [*3SS 
81*3  Depau,  to  prove  that  defendant's  ^vessel  |  to  be  dropped  immediately  on  passing  through 
appeared  badly  furnished,  and  that  the  mate  the  Irx  k  which  connects  the  dock  with  the 
thereof  (the  master  being  abHcut)  at  the  time,  basin,  aud  belore  pa.ssing  from  the  latter  into 
declared  that  he  bad  not  a  rofW  on  board  fit  to  the  river;  and  that  the  anchor  of  the  Tasso  wan 
liang  a  cat.  nol  put  over  the  bow,  nor  was  it  attempted  to 

And  in  a  further  trial  of  this  cause,  the  be  done,  until  she  had  passed  Into  the  river. 
jtlaintifTs.  after  the  deimsitions  for  the  plaint  and  was  approaching  the  Francis  Depau. 
ifls  and  defendant  were  read,  having  offered  The  defendant  then  offered  testimony  to  show 
evidence  to  riiow  that  in  the  management  of  a  that  iu  passing  from  the  baain,  between  the 
vessel  when  the  flsh  tackle  breaks,  and  it  is  piers  into  the  river,  the  Tasso  was  held  in  check 
important  that  the  anchor  should  l>e  thrown  by  a  hawser  ftistened  to  one  of  the  piers,  but 
oat,  that  it  ought  to  be  and  can  be  accomplish-  that  the  hawser  broke  just  as  the  vessel  cleared 
ed  in  a  short  time  by  flxing  another  rope  by  a  the  pier  liead;  and  the  pilot  perceiving  that  ahe 
strop  to  the  anchor  and  neaviug  it  over  thcf  was  approaching  the  plaintiffs' ship,  thereupon 
bows,  and  that  such  new  fiXtUfecanbe^plied  gave  orders  to  get  an  am  lior  ready.  The 
in  a  minute  or  two.  1  anchors  were  accordingly  tixed  as  soon  as  poa- 


g^iin.sett,  1  lilatchf.j  -Ml;  The  Uhode  Island,  Abb. 
Adni.,  100;  The  NHrratfHii.Sftt,  Olcott,  .W ;  Vau- 
tine  V.  The  Lake.  WiUI.  C.  C,  SS;  Switt  v. 
Brownell.  1  Holtne».  4«7 ;  The  MominR  Star.  4  lU-*., 
fl2;  The  Sunnyside,  1  Hrowu  Adiu.  416;  The  May- 
flower, 1  Brown  Aam.,;f76:  The  Transit,  4  lieu.,  138; 
The  Favoriui.  4  Ben.,  i:$J;  The  Emily.  4  B'>o.,Sa6: 
The  Mayflower.  5  Am.  L.  T.  Itep.,  307;  2  W.  Rob^ 
S79;  3  W.  Hub.,  283;  1  WaU.,  »»;  •  lloLaail,a8;  S 
Ben.  Sep.,  125;  7  BUtchf..  385:  «  Btatcht.,  IM;  I 
Duer,  4W:  CDuer,  SU,  aiB:  8  Fo^  (N.  H.),  171: 16 
N.  T..  4»;  The  Stormlcfls,  1  Low..  ISil. 

Bxpeotod  proflta  AMept  where  aooldeot  was  In- 
tentional or  maUotoua  an  not  allowed.  The  New- 
hall,  8  Ware,  106. 

in  cases  of  willful  and  malicious  collision 
anticipated  profits  or  u  sum  atmve  the  actual  dam- 
avo  may  be  allowetl  as  e.\empliiry  daoMgei*  iMd; 
Hdlston  V.  The  Bute  Biff  tats.  Crabber  S. 


l"iif  t  111' It I--S  of  the  ear^fo  on  lioanl  ttie  venwl  at 
tlie  time  (if  tlit  i-olilslon  the  nieiusurf"  of  dHinug-es 
is  th''  \  h1ih>  of  I  til'  iroodsat  the  plaec  of  .shipment, 
ymlth  V.  Cutiilr^,  17  Pet.,  3);  The  .losiiuu  Hurker, 
Abb.  Adm.. -'1') :  I'lu'  .Mury  J.  Vaujrlmii. '.J  Ik-n.,  47. 

Cost  uf  lMditi;r  and  liitt-iest  ad<1ed  from  time  of 
collision.  The<  »(  .-aii  gii.  cn, Ulatehf.,  4»;  Dyvr 
V._Xafl  Nav.  Co.,  2*  Int.  Itev.  Uee..  IHtJ. 

rket  price  at  port  of  delivery  may  t*e 
of  daroa^es  where  it  appears  that  the  ooU 
evented  a  delivery.  The  Joshua  Barker, 
Ahb.AdmHlU. 

Damages  were  allowed  in  the  following  casea 
which  were  determined  by  the  peculiar  elrcum- 
Mance«  of  the  accident :  The  Ann  Can»llno,2  Wall,, 
&»:  Hulderinan  v.  Beckwitb.4  McLean,  2)6:  Brady 
v.  Th.>  N.  w  Philadelphia,  IS  How.  Pr.«8U;  Maun., 
tuck  Ti-un9(KirtatlonCi>.  v.The  Bhode  ]slaBd,rX. 
Y.  Lav.  Obs.,  m 

Howard  1. 
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nhif.  in  the  manner  thai  is  customary  in  going 
oat  nf  the  port :  and  an  attempt  woa  made  to 
fH  one  of  them  over  the  side,  1ml  the  tackle 
brukt'.  and  lx>th  anchors  fell  on  deck,  and  the 
Tiwol  stnick  the  F'ranci"  Depati.  and  therchv 
occasioned  the  injury  for  which  this  Nuit  is 
brous^ht:  that  everj  thing  waj«  done  on  lioanl 
the  Ta«so.  a<.Tordin;j  to  the  dirc(!tions  of  the 
pDoC.  an<l  every  effort  made  to  prevent  the  col 
mon:  but  that  it  w&s  blowinjir  fresh,  and  the 
tidi*  t<ettin<:  towards  the  plaintiffs' »hip.  and  the 
T«fi*o  would  not  mind  ht-r  helm. 

To  rebut  tliia  testimony,  U»e  plainiiff  offered 
in  evidence,  by  the  pilot,  that  the  defen<lnnt'M 
»«*el  appeared  to  b(?  ba<lly  furnished,  and  that 
at  the  time  the  accident  hjipiH;ne<l,  the  mate 
who  had  charge  of  hc-r  under  the  pilot  (the 
maOer  liein^  absent),  declared  that  he  had  not 
a  rope  on  board  tU  to  hang  a  cat ;  and  further 
offered  in  evid<-nce,  that  where  the  fish  tackle 
brvaks.  and  it  is  impr)rtant  that  the  anchor 
•hould  be  thrown  out.  it  can  be  accomplished 
in  a  minute  or  two,  bv  fixing  another  Toy>e  by  a 
•imp  t<»the  anchor  and  heaving  it  over  the  bows. 

At  the  trial,  several  exceptions  were  taken 
by  the  plaintifTs  to  different  instruction**  given 
1»T  the  court  to  the  jurj';  and  the  vertlict  and 
jad^nient  in  the  Circuit  Court  having  been  in 
favor  of  tb<'  defendant,  the  case  has  Ix-en 
brought  here  for  revision  by  a  writ  of  error 
uted  out  by  the  plaintiffs.  ^Ve  proceed  to  ex- 
umoeih^  rions  excepted  to.  in  the  order 
ia which         .ppear  in  the  record. 

Upon  the  evidence  above  slated,  the  defend- 
Mt  mkttA  the  court  to  instruct  the  Jury  that 
Oder  the  statutes  of  Qre;it  Hritain,  ot  the  :17 
•Geo.  III.,  ch.  78:  .V2  Geo.  III.,  ch.  .19. 
lad  <Ui  of  Geo.  IV..  ch.  \2:i.  the  defendant 
wsf  not  responsible  for  any  damage  occasioned 
bv  the  default,  negligence*  or  un«kiilfulne.'is  of 
Wt  pttoC  The  court  gave  this  instruction. 
uA  that  is  the  subject  of  the  drst  exception 

The  cxdiisioo  ba^ng  taken  place  in  the  poi 
of  Lirerpool.  the  rights  of  the  jNirties  de 
worn  the  pritvi«ions  of  the  Hritish  sta 
Mifal  force;  and  if  doubts  exist  as  to 
tme  coostructiou.  we  must  of  course 
that  which  is  aanctioned  by  their  own  cou 

The  5S  Geo.  III.,  mentioned  in  this  e.xcrp 
thm.  Is  a  general  act  for  the  reirulation  of  pilots 
sad  pilotage,  within  the  limits  specitled  in  the 
law.  and  requires  the  masters  of  vessels  under  i 
penalty  to  take  a  pilot,  and  provide** 
oo  owner  or  master  shall  be  an.swrra!>Ie 
Sor  aaj  Iom  or  damage,  nor  be  prevenle<l  from 
fwwmiug  on  any  contract  of  insurance,  by  I 
)pmm  of  any  default,  or  neglect  on  the  part  of 
flilt  pilot.    But  thii  statute  did  not  ri  pi-al  \hr 
torasiMia  one  of  '^1  Geo.  ill.,  for  the  rcgulnlion 
if  pQots  cooductiug  ships  into  and  out  of  the 
■oitaf  Lhrerpool;  and  tlie  last  mentioned  law 
Mpdrad  the  master  to  pay  full  pilotage  to  the 
■lat  who  should  offer  his' services,  whether  he 
pasenplojed  or  not.    This  act  did  not.  how 
^er.  impose  any  jM-nalty  for  refusal;  and  con 
no  dau-         npting  the  nuistir  and 
from  Ual>.  ..     .  r  loss  or  damage  arising 
the  default  of  the  pilot,  where  one  was  | 
on  IxMud.  ! 
these  acts  of  Parliament,  the  Court  of 
Bench  held,  in  the  casi;  of  Vttrnthfrn  v. 

(4  >luu]e  &,  Selw.,77),  that  th*- 
or  owner  of  a  vessel  trading  to  and 
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from  the  |>ort  of  Liverpool,  was  not  answera- 
ble for  damages  occasionetl  by  the  fault  of  the 
pilot.  But  in  the  cjise  of  Attorney-General 
V.  Ciixe  (3  Price,  1502),  the  same  question  was 
discussed  in  the  aigunjent  l)efore  the  Court  of 
Exchequer,  and  it  appears  to  have  Iwen  the 
opinion  of  that  court,  that  the  master  and 
<»vvner  were  liable  in  the  same  manner  as  if  the 
pilot  had  not  been  on  l)oard. 

The  question,  it  is  tr^e.  did  not  necessarily 
arise  in  the  hist-mentionwl  case,  for  the  vessel 
was  at  anchor  in  the  River  Mers*n'  when  the 
disaster  hap|>ened ;  and  a  vessel  at  anchor  was 
not  bound  to  have  a  pilot  on  Iward.  If  in  that 
situation  the  master  thought  proper  to  employ 
one.  the  pilot  was  undoubtediv  his  agent,  and 
consecjuently  he  was  responsiiile  for  his  acts. 
Bui  in  *deculing  the  case,  the  court  ex  [*34 
pressed  their  opinions  on  the  two  statutes  of 
Geo.  III.,  before  mentioned,  in  ca.s<'s  where 
pil(»ts  were  recjuired  to  Ik?  on  board:  and  held 
that  the  provisions  of  the  52  Geo.  Ill,,  exempt- 
ing masters  and  owners  from  liability,  did  not 
extend  to  cases  embraced  by  the  local  pilot  act 
for  Liverpool, and  strongly  intimated  that  there 
was  a  distinction  l)ct ween  the  obligation  to  take 
a  pilot  under  a  penalty,  and  the  obligation  to 
pay  full  pilotage  to  the  first  that  offered, 
whether  he  was  taken  or  not. 

Since  these  decisions  were  made  in  the 
King's  Bench  and  Exchequer,  the  87th  Geo. 
III.  has  been  refvaled  by  the  Sth  of  Geo.  IV., 
and  the  o2  Geo,  HI.  has  Ix-en  n'pejdcd  by  the 
general  pilot  H<-t  of  the  0th  of  Geo.  IV.;  and 
these  two  statutes  of  Geo.  IV.  were  the  laws  in 
forceat  the  time  (»f  the  collision  inqueslion.  But 
ullhouiih  some  chaiiiris  were  made  in  the  Liver- 
pool pilot  act  in  the  first  mentioned  statute.and 
in  the  general  pilot  law  by  the  second,  yet  in  re- 
gjird  to  the  subject  now  under  consideration, 
these  two  statutes  are  the  same  in  sul>slaiice  with 
the  i)receding  ones  which  they  rc-pertively  re- 
pealed :  and  the  mljudged  cium-s  alM)ve  mentioned 
apply  with  the  same  force  to  the  (juestion 
before  us.  as  if  ihey  had  been  made  since  the 
pa.ssage  of  the  nets  of  Geo.  IV. 

In  determining,  however,  the  true  construc- 
tion of  these  acts  of  Parliament,  we  are  not  left 
to  decide  In-tween  the  conflicting  opiidons  of 
the  King's  Bench  and  Court  of  Kx(  hequer. 
The  .same  question  has  since,  on  more  than  one 
occasion,  arisen  in  the  British  Court  of  Ad- 
miralty, and  the  decision  in  the  ICinc'**  Bench 
h»is  U'en  coii.stanllv  .su.stjnne<l ;  and  we  iiresume 
it  is  now  regarde<l  »is  the  settled  construction 
of  these  pilot  acts.  (Abb.  on  Ship..  Shoe's  edi- 
tion. 184.  n.  2.  :  Thf  Marin,  1  Hob.  New  Ad- 
miralty Reports,  9.');  Tht  Protrctor.  1  Rob. 
New  Adm.  Rep.,  45;  Tlu  Duma.  1  Rob.  New 
Adm,  Rep.)  We  think,  therefore,  that  the 
Circuit  Court  was  right  in  the  first  instruction 
given  to  the  jtirv. 

The  M>cond  also  is  free  from  objection.  The 
(|uestiim  there  was  as  to  the  nile  of  damages  in 
case  the  plaintiffs  should  show  themselves  cnti- 
lletl  to  a  verilict.  Thev  offeretl  to  pn>ve  that 
if  the  ship  had  not  In-en  prevented  from  sailing 
by  the  injury  complaineil  of.  she  would  in  due 
course  have  arrived  in  fi^'orgetown  (as  was  in- 
tended when  the  lading  was  taken  in)  in  time 
for  the  sale  of  her  nirgo  at  the  fishing  season 
in  the  Potomac  River,  when  *there  is  a 
great  demand  for  salt;  that  the  injurj'  delayed 
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her,  anil  iircvi-ntrd  lior  arrival  until  the  season 
was  over,  and  thereby  made  a  difference  of  ten 
or  eleven  cents  per  bushel  in  the  value  of  the 
salt  at  her  home  port,  and  oeca-sioned  a  loss 
upon  tiie  careo  of  $2,101.20.  The  defendant 
ohjcctrti  tothMteitiiiion7,andt]ieooiiitTefiued 
to  admit  it. 

It  has  bera  repeatedly  decided  In  caaea  of  lii> 
purancc,  that  the  insured  cannot  recover  for  the 
loss  uf  ])rohHble  profiti  at  Uie  port  of  destina- 
tion, uiid  that  the  value  of  the  gooda  at  the 
phice  of  shipment  is  the  measure  of  compensa- 
tion. There  can  be  no  good  reason  for  estab- 
lisliing  a  difTerent  ruli-  in  cusva  of  loss  by  col- 
lision. It  is  the  actual  damage  sustained  by  the 
party  at  the  time  and  place  of  the  injury  that 
lb  the  measure  of  <!anin<;rs 

The  third  and  last  rxccjjlion  wtis  taken  to  an 
instruction  dven  upon  the  prayer  of  the  de- 
fendant, and  also  to  the  refusal  of  the  court  to 
give  a  direction  asked  for  by  the  plaintlfb. 
The  defrndant  praj'ed  the  court  to  instruct  the 
jury,  thiit  if  they  Ijelieved  that  tlie  collision 
was  occiisioned  by  the  breaking  of  the  hawser 
and  tish  tackle,  yet  from  those  facts  the  jury 
were  not  warranted  in  inferring  that  the  Tjisso 
at  the  time  of  her  sailing  was  unseaworthy; 
which  direction  the  court  gave.  And  there- 
upon the  plaintiff  prayed  tira  court  to  instruct 
too  jury,  that  if  they  believed  the  collision  took 
place  as  above  stated,  then  such  breaking  of  the 
hawser  and  tackle  is  no  excuse  for  it  on  the 
part  of  the  defendant;  and  this  direction  the 
court  refused  to  give. 

Now.  these  two  prayers  involve  the  same 
principles,  and  are  both  liable  to  the  same  ob 
jectiona.  By  whose  feult  the  acddent  hap- 
I>ened  was  a  (juestion  of  fart  to  Ix-  (l('ri(lc<l  by 
the  iury  upon  the  whole  evidence  befort-  tiirtn. 
And  the  eiTOr  in  the  prayer  on  the  part  <>f  ihe 
pUintifFs,  as  well  as  that  offered  by  the  defend- 
ant, consists  in  this,  that  it  sought  to  withdraw 
from  the  jury  the  decision  of  the  fact,  and 
aalted  the  court  to  instruct  them,  as  a  matter  of 
law,  upon  the  sufficiency  or  insufnciency  of 
certain  evidence  otrere<l  to  provp  it;  and  both 
prayers  are  still  more  obji'clionable  bectiuse 
each  of  them  aslcs  the  instruction  upon  a  part 
only  of  the  testimony,  leaving  out  of  view 
vanooa  other  portions  of  It  which  the  jury 
were  bound  to  f  onsi<l('r  in  forming  their  ver- 
dict. If  the  collision  was  the  fault  of  the  pilot 
alone,  then' the  owners  of  the  Tasso  are  not 
3fl*]  answerable.  Hut  if  it  was  altogether  *or 
in  part  cuusi'd  by  the  misconduct,  negligence, 
or  unskillfulness  of  tlu-miuster  or  mariners,  the 
owner  is  liable.  And  if  the  equipments  and 
tackle  were  in  this  case  iBsnffldent,  and  not 
as  strong  and  safe  as  those  onlinarily  used  for 
such  vessels  in  such  cases,  and  thereby  ren- 
dered the  (  are  and  skill  of  ttie  pilot  vnmTalling, 
it  was  undoubtedly  the  fault  of  the  master 
or  owner;  and  is  equally  inexcusable  as  the 
omission  to  provide  u  competent  crew.  And  it 
was  for  the  Jtury  upon  the  whole  evidence  to 
say  wliether  it  was  the  nsnU  of  acddent,  aris- 


inir  from  strong  wind  and  tide,  !israin.<?t  which 
ordinary  skill  and  care  could  not  have  guarded ; 
or  the  'fanU  of  the  pilot;  or  the  misoonduct, 
negligenos,  or  unaldlliulness  of  the  crew :  or  the 
Insufnciency  of  the  hawser,  ropes,  or  equip- 
ments with  which  the  vessel  was  furnished. 
In  the  two  first  instances  the  owner  of  the 
t8 


Tasso  is  not  answerable;  in  the  two  latter  he 
is.  The  court,  therefore,  were  right  in  refus- 
ing the  direction  asked  for  by  the  plaintiffs, 
but  erred  in  giving  the  one  before  menticMied 
at  the  request  of  the  defendants. 

And  for  this  rtatum  (he  judgmtnt  ^  fht  Cir- 
cuit Court  must  be  reverned. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tnui* 

script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  argued  by  counsel;  on  consideration 
whereof.  It  Is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cauM.*  be,  and  the  same  ia 
hereby  reversed  with  costs;  and  that  this  cause 
be.  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a 
t«nire/aeia$  d»  now. 

rtt«d-6How..  SOO,  riOS;  e  How.,  iaS;  1.3  How..  118  ; 
14  How.,  5»:  7  Wall ,  «4,  70;  8  WalJ,  81 :  1  Cliff..  34M  ; 
SBlss.,  27:4  Bias..  72:  Abt).  Adra.,  103.  104,  307:2 
Curt  .TS:!  Bond.  113;S  Ben.,  20:7  Ben..  126,  128- 
i.'i2:A  .Mri^an,  M;  6  aatohf^  «M;1  Brown.  180- 
isa.awi,  3»i. 


•BIOHARD  a  ALEXANDBR, 


e. 


M08EB  GRABAM,  Defuidaitt  <a  Jbvr. 

IN  error  to  the  Circuit  Court  of  the  Unitod 
States  for  the  District  of  Gokuilhia^  in  aad 
for  the  Coiuty  of  Washington. 
The  plaintiff  In  error  having  filed  an  order  In 

writing,  directing  the  clerk  to  dismiss  this  suit, 
it  is  thereupon  now  here  considered,  ordered 
and  adjudged  by  this  court,  tliat  this  writ  of 
error  be,  and  tike  aame  ia  hereby  dismissed  with 
costs. 


LEl^EE  OF  JOHN  MERCER.  Ain>  MARY 
st^oTT  MERCER,  His  Wife,  PlaM^  ^ 

V, 

WILLIAN  CART  8ELDEN.  D^fMaitt 

J^Mlmtnt  Virffinin  statute  of  limUatiom — ctd- 
tene  pmmiin—diMMliiie*  ofiftfatUandffm$ 
eowrt  temtmqf  by  eourtety  mmt  mim  /Vw» 

Tho  statutf  of  limitation  of  Vlrviniii.  piisaed  iu 
1TS5.  luirriMl  the  riulit  of  entry,  inile(<s  suit  was 
bniUKht  within  twenty  .veiirs  ni-xt  after  the  oauae 
of  action  aoi^ruod.  ThesavinRs  aroinfancv.  cover- 
ture, kv.,  and  snob  perwns  are  barred  if  ther  do 
not  briny  tbelr  acttoo  within  ten  years  next  after 
their  disabilities  shall  be  renoved. 

The  ofreumatanoea  under  whioh  the  defendant 
held  in  this  particular  easSb  constitute  an  adverse 

Disablllttea  wbloh  brinv  a  penoo  within  the  exo 
oepcions  of  the  statute  cannot  be  piled  one  upon 

.Note.  -.4*  tn  adverse  ptmesition,  ami  rtquinUea  of, 
see  note  to  Kicard  v.  Williams,  1  Wbeat.,  W. 

That  mor(Qtioe"r'»  pomemlon  t*  not  odotfrae,  see 
to  HlgglDsun  v.  Mein,  4  Cranob«  416. 

Thtoteupancvnee€marutn  eonttttuUikkmm  pes> 
semUm.  See  note  to  Bwins    Dsnnslt,  11  Pet..  <L 

Tenancu  ttv  the  emUuii,  vhot  sbMr  fcwBp— arp/br, 
fn  what  inntls. 

Tenancy  by  the  curtcay  is  an  estate  for  life,  cre- 
ated by  the  act  of  law.  When  a  nuui  marries  a 
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juaoCker:'  but  a  partr.  clatmlngr  tho  b«>ncnt  of  a 
yrovinK  mn  only  avail  hiiiivlf  nf  the  disability  ex- 
Mtafr  when  tbe  riKbt  nf  action  Hrst  aceru(*d. 

Th*  (ron*niJ  rule  of  law  is,  that  there  must  bt"  an 
ratrydurinfr  coverture,  to  euuble  the  husbtuid  to 
cUm  a  tenancy  by  the  courtesy. 

TUl^  case  was  broueht  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  Unitecl  Stales 
for  the  EaMcm  District  of  Virginia. 

The  facu  in  the  case  are  stated  in  the  com- 
meocement  of  the  opinion  of  the  court,  which 
the  rvader  L*  requested  to  turn  to  ami  peruse, 
hefore  referring  to  the  sketch  of  the  arguments 
of  counsel. 

The  decision  of  the  court  being  made  to  rest 
entirely  upon  the  statute  of  limitalloiiH.  all 
ibiwe  branches  of  the  argument  relating  to  the 
38*]  •invalidity  of  the  deed  from  Selaen  and 
wife  to  Dr.  Mackay,  on  account  of  its  having 
b»»-n  read  to  her.  and  of  a  defect  in  its  acknowl- 
eii^ment.  are  omitted. 

Mr.  Whipple  and  Mr.  Walter  Jone*  for  the 
|>laintiffH. 

Mr.  Chapman  JohnmnioT  defendant. 

On  the  part  of  the  plaintifTs,  it  wa.s  argued: 
1.  That  Mrs.  Swann  and  her  children  were 
within  the  express  exceptions  of  the  statute; 
oader  the  double  disability  of  infancy  and 
co»erture. 

t.  That  no  disseisin  or  adverse  possession  is 
operated  by  any  length  of  continue<l  possession, 
however  hfwtile  may  be  the  new  pretense  of 
btle  under  which  passession  i.s  held  over,  if  the 
p«auf4fiion  were  not  tortious  at  its  inception,  but 
in  sabordinjition  to  or  consistent  with  the  true 
title. 

8.  That  this  is  especially  true  where  a  hus- 
band, who  having  rightfully  come  into  posses- 
<i<>n  jurr  fixorui,  holds  out  possession  against 
brr  heir  after  descent  cast  by  her  death ;  how- 
ever h<«tile  the  claim  und  strong  the  color  of 
exclusive  title  asserted  for  himself ;  and  though 
the  heir  be  tuijuru,  and  in  no  nearer  relation 
lo  husband  and  wifettian  simply  as  her  heir-at- 
bw. 

4.  That  the  intrusion,  even  of  a  mere  stranger, 
oo  lands  dei^cended  to  an  infant,  constitutes  the 
inlnider.  ipm>  faeto,  a  fiduciary  possessor,  quiusi 


guardian,  subject  both  at  law^  and  in  eauity  to 
all  the  duties  and  liabilities  of  such  ^uuciary 
pofiscHsor,  and  utterly  incapable  of  converting 
iiis  tiduciary  possession  into  a  disseisin  or  acC 
verse  possession. 

5.  Multo  fortiore,  when,  as  in  this  ca.se,  the 
heirs  were  not  only  infants,  but  united  in  their 
persons  all  the  relations  of  his  step-children,  of 
co  heirs  to  his  wife,  and  his  wards;  when  the 
guardian  care  and  conservation  of  all  their 
rights  of  property  and  of  possession  had  de- 
volved, as  a  strict  legal  duty,  on  him,  ex  offlfio. 

6.  That  the  right  of  action  had  never  accrued 
when  the  infants  had  a  right  to  sue,  being 
restrained  either  by  coverture  or  a  tenancy  by 
the  courtesy. 

On  the  part  of  the  defendant,  it  was  argued, 
that  none  of  the  exceptions  in  the  statute  have 
any  application  to  this  case. but  those  in  favor  of 
infants  and  femf»  corrri.  The  right  of  entry 
of  Mrs.  Mercer's  mother,  and  of  her  uncle. 
John  Page,  accrued  at  the  death  of  Mrs.  Selden , 
in  1787 ;  or,  at  the  latest,  accrued  to  *.Iohn  [*39 
Page  when  he  attained  full  age.  prior  to  1792, 
and  to  Mrs.  Swann  when  she  was  married,  in 
April.  1794. 

First,  as  to  John  Page. 

His  disability  of  infancy  being  removed,  and 
the  guardianship  account  l)eing  settled  in  1792. 
his  right  of  entry,  if  any  remafnefl  to  him,  cer- 
tainly accrued  as  early  as  the  21st  of  Decem- 
ber, 1792,  when  he  wjis  under  no  disability, 
and  so  he  remained  until  his  death  in  the  year 
1800. 

The  statute  having  l)egun  to  run  against  him 
in  his  lifetime,  runs  over  all  subsequent  dis- 
abilities. (Adams  on  Ejectment.  59;  2  Preston 
on  Abstracts.  389;  Blanchard  on  Limitations. 
19,  in  the  first  vol.  of  the  Law  Librarj',  10; 
Jafkmrn,  dem.  Coldm,  v.  Mw>re,  18  Johns.,  518; 
Jach»on,  dem.  Liring«ton,  v.  Itobbin*,  15  Johns.. 
189;  Fitzhugh  v.  Andtrton.  2  lien.  <fc  Muni. 
806:  lludion  v.  JIitdHon's  Adm.,  6  Munf.,  855; 
Pnrtton  v.  MeVraeken,  9  Leigh..  501,  507.) 

Second,  as  to  Mrs.  Swann. 

Her  right  of  entry  accrued  either  when  she 
was  an  infant  and  unmarried  at  the  death  of  her 


llaed.  Mtany  tiiue  duriiiK  the  covert  iin-, 
ite  Of  Inlieritance.  in  severalty.  In  copar- 
'  In  oomtnon.  (uid  hath  issue  b}'  her  l>oni 
durtiw  the  lift-  uf  tho  mother,  and  which 
(lyrjpoMlbllity  inherit  the  xaine  chtute  us  heir 
iWin,aiHl  tbe  wife  dies  in  the  lifetime  of  tho 

gad.  be  bofcta  tbe  land  during  his  life.  4  Ken  ft* 
K:  LitUMO.a6i.53:  Co.  UtU,  a>,  b.  ;  Piilne's 
8  Ox.  M;  Barker  v.  Rnrker,  3  Sim..  248:  2 
,OnaL.l»:M*i  dimcr.  2  Pai(re.35. 

PBartfaiiissarerequ.  .  i  -^tatebythecurtc- 
ii'fVfeL.maniaire.  •ctuaitMiiUiiot  the  wife,  iHSue.and 
«alhof  tbe  wife.  The  law  vests  the  et>tate  in  the 
fanmediaiely  on  the  (h-ath  of  tbe  wife, 
ICOtrr*  His  estate  1h  Initiate  «m  issue  had. 
iteoo  tbe  death  of  the  wife.  2  Kent's 


_  to  tbe  Eoirlish  law.  must  have 
J  and  In  deed,  and  not  nien-ly  of 
ANMahi  law  '<f  <n  •  -''<tr>of  innerltanc4>,  t^i entitle 
ttehosband  :  ^ .  Co.  Lttt.,  J]*,  n. ;  Tityloe 

r.Ooald.10  Itwi  .  N.  i  .  .SH8;  4  Ki-nt  B  Cora., 5 
Omt.  T4,  »:  18  Johns..  200:  lis  .lobns.,  W;  3  Atk.. 
m-.  Cki^  Dlir^  cb.  2.  sec.  12-16 ;  39  PlckJ» ;  7  Matw., 
'~ll%n.B^UO\  &N.  H..  4W:  1  Barb.. US:  1  I'aitre, 


•l:  »Falg«;  161 :  l  Barb.  Ch., ««. 
lajWdrannntanoMS  of  this  coun 
Uplndseme  qoaltflaation  of  the  si 


y  have  Just  I V  ro- 
rict  letter  of  the 


npll  rsbirh  fi  III  ■  irli  III  In  fuot  by  th>-  wife:  and  If 
Wkebe owner  of  waste  uncultivated  lands,  not  held 
•tfWMlj*  ibe  Is  deemed  seized  in  fact,  kg  us  to  en- 
MltbaMnMbaiid  to  Ids  rlvbt  of  curtesy.  Adair  v. 


X.ott, :»  Hill.  IfC;  Pond  v.  Benrh.  10  PalRe.  140.  KM: 
.lH<;ki*on  v.  .S€«llick.  H  .lohoK.. -IK.':  <'lay  v.  WiHti..  l 
Miinf.,  1«3:  Pfrcen  v.  Liter.  »  Cninch,  -^451:  DhvIh  v. 
Mason,  1  Pet.,  Ml;  Smoot  v.  Lecatt.  1  Stew.  .\la., 
.Vj»I:  McCnnry  v.  KlnK.  .1  Hunioh.  Teiin..  2«7. 

Tl)e  wife  MUiKt  Imve  such  seisin  iin  will  ••tiu)>le  her 
issue  to  Inherit :  und  thiTeTore.  if  she  claims  by 
destrent  or  devisi",  und  dies  before  entry,  the  inher- 
itance will  Ko.  not  to  her  heir,  but  the  heir  of  the 
person  la-st  selze«l.  und *l he  husbiind  will  not  hav<' 
bis  curtcHV.  Ja<'li.Hon  v.  Johnson.  5  Cow.,  "4 :  Adair 
v.  Lott,  :»  Hill.  1K2;  4  Kent's  Com.,  ao. 

It  issutllclcnt  for  the  cluim  of  curtesy  that  the 
wife  had  title  to  tho  land,  thouRh  she  whs  not  actu- 
ally seized,  nor  dei  ined  to  l>e  .so.  Hush  v.  Hradlev. 
4  Day,  29S;  Kline  v.  Heebe.  «  Conn..  4116:  Helirey  v. 
Itichardstm.  :)  Atk..  4tiit:  SterlinK  v.  PenliuKton.  7 
VIner.  149,  pi.  11 :  Klli^worth  v.  Cook.  K  ViWHC  <m. 

The  husbHUd  is  tenant  by  the  eurt^-sy  If  the  wife 
has  ar.  eoultabie  estate  of  inheritance,  notwith- 
standinfr  the  rents  and  pn>fits  are  to  he  paid  to  her 
sepanitt- us<' durlntf  the  coverture.  So  where  she 
has  a  sei/.in  in  e«iuity  as  a  crMui  //in:  truM.  Watts  v. 
Hall.  1  P.  Wuis..  I08;  I  Suinn..  12?H:  Ik-nm-tt  v.  Davis, 
2  P.Wins..  :J1«:  Cix.iirun  v.  OHern.  5  Watts..  113: 
Vrooumn  v.  Shciiherd,  14  Harb.,  441.  See  Moore  v. 
Webster.  3  L.  K.  Kq.,  887;  3fi  L.  J.  Cbanc.,  M9;  Vt  L. 
J.  N.S..  m. 

Hut  the  huslmnd  of  a  morttruKLi*  In  fee  is  not  en- 
tit  le<l  to  his  curtei*y,  thiniKh  th<'  estate  iKHM^mi-s 
alwoluteat  law,  unless  there  has  l>een  a  foreclose- 
ure.  or  unless  tbe  luort^pqre  has  subsisted  so  lonir  a 
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mother,  or  when  she  wa«  both  an  infant  and  a 
mftiried  woman,  in  April,  179-4.  Her  disability 
of  infancy  oeaaed  a  few  months  after  her  roar- 1 
riage.  and  ber  dlsaMlity  of  coverture  coaaed  at  | 

her  death,  in  1812.  But  .«o  far  a-*  recrard^  her 
daughter,  Mrs.  Mercer,  there  has  been  a  suces- 
sion  of  disabilities  from  the  deatli  of  Mrs.  8el- 

dt'n  to  the  present  day. 

Can  these  disabilities  be  united  so  as  to  con- 
tinue her  j)n)tection? 

The  atithorUies  relied  upon  to  maintain  the , 
power  of  taekfng  dIsaMnties.  are  BhmeiiaRl 

on  Lini..  10.  20,  in  Law  LUmiry,  10.  11;  2 
Preston  on  Abstracts,  34U;  (MtereU  v.  Dutlon, 
<4  Taunton,  890).  But  even  Rlanchard'8  opin- 
ion that  sMccessive  disabilitit^s  in  different 
perst»U!i  cannot  be  connected;  and  Preston 
litates  that  the  later  decisions  are.  that  suc- 
ocMive  disabilHies  cannot  be  united  (2  vol., 
p.  841);  and  the  following  authorities  prove 
that  they  cannot:  Adams  on  Ejectment.  60; 
6  East,  bO;  approved  in  TolMtm  v.  Kaye  (8 
liroderip  &  ninglmDi.928),  decided  in  Common 
Pleas,  in  1822;  Kitger  and  wife  v.  Comimit- 
irtdit/t  (4  Mas8..  182),  &rmcoldv.  liutUrCi  Conn. 
Itep..  227).  Floyd  v.  Johnmn  (2  Littel.  114). 
Vlaif  '9  Hmtb  V.  Miller  {9  Monroe,  148),  T/ump 
mn  V.  8miat  (7  Serg.  &  Rawle.  WIS),  Pmareitt 
4-0*]  rt  *Hjr.  v.  Winhx'p  (3  Johnson's  C"h. 
Itcp.,  12y),  .Ax/Wt  V.  H7«Yi/(18  .Johns.,  40). 
Jtiektonv.  Jofnuum  (5  Cowen.  74).  Brad»treetv. 
CfaHv  (12  Wendell,  tt02).  Dtie,dein.  /y-ffw.  v. 
J}arkMdnls(2  liwvk.,  436),  Parmmw.  }frCrarken 
(9  Leigli,  4\)~)).  In  the  last  case  Judge  Parker 
cites  ue  case  of  iiteann  y.iklden,as  authority  for 
the  mine  proposition,  it  having  been  recognized 
by  Judges  Cabell  and  lirockenborough. 

If  the  plaintiffs  arc  not  within  the  exceptions 
to  the  staCtite,  thm  the.  queeUoD  fo.  whether, 
supposing  them  to  be  under  no  disability,  they 
are  within  the  principle  of  the  statute:  or,  in 
Other  words,  has  there  l>ecn  an  actual  ad vernary 
posscKoion  in  the  defendant,  and  those  under 
whom  he  claims,  for  fifteen  years  before  bring- 
in>r  this  suit V 

Here  it  must  be  remembered  that  we  are  try- 
ing tlds  qnestion,  not  upon  the  teatimony  of 


witnesse.«i,  not  upon  the  evidence  of  facts  from 
which  other  facts  may  be  inferred,  but  uixiu  a 
special  verdict  finding  all  the  facts,  and  leaving 
to  the  decision  of  the  court  the  naked  quesHon 
of  law.  whether  these  facts  constitute  a  pottfit*.**- 
sion  which  tlie  statute  of  limitations  will  pro- 
tect. In  Bradjttreft  v.  Hui^Ungdan  (5  Peters. 
402).  it  is  said,  "  Adverse  posse.ssion  is  a  legiil 
idea,  admits  of  a  legal  delinition,  and  is  tlicre- 
fore  a  question  of  law." 

TayUnr,  dsm,  Atkiru^y,  Horde  {1  Burow.  00). 
was  tip<m  a  special  verdict  finding  'ttte  nets, 
and  referring  the  law  to  the  court;  and  in  tli:it 
case  it  licing  ascertained  that  the  plaiutiff'a 
right  of  action  had  accrued  more  than  twenty 
years  l>efore  tlie  bringing  of  the  suit,  he  wns 
regarded  as  having  the  onm<  thrown  upon  hini 
of  showing  why  he  hmi  not  sooner  entere<l. 
This  case  is  reported  also  in  Cowper,  689,  and 
6  Brown's  P.  C,  688:  it  is  also  stated  in  S 
Cruise's  Dig.,  title  31,  ch.  2  and  33. 

In  this  case  {Taylor  v.  Jlorde)^  the  verdict 
did  not  find  that  the  possession  was  adversary* ; 
but  it  found  the  facts  upon  which  the  court 
pronounced  that  the  pluintilT's  title  was  barreti 
i\v  the  statute.  Tlie  Case  seems  to  have  been 
briefly  this.  There  was  tenant  in  tail  with 
power  to  make  leivses  for  lives,  and  with  remain- 
der in  1,'iil  lo  the  right  heirs  of  the  grantor.  The 
tenant  in  tail  made  leases  for  three  lives,  and 
afterwards  sufFercd  a  common  racoveiy  wMi  & 
view  of  barrinir  the  entail,  and  cutting  off  tlu* 
remainders  liniitcd  thereupon.  The  persou 
entitled  to  the  remainder  *in  fee  died.  j^*^!. 
having  devised  it  to  tiie  lessor  of  the  plamtifT. 
The  tenant  in  tail  afterwards  died  in  the  year 
1711  without  is.sue.  and  his  heir,  ( luiming  un- 
der the  common  recovery,  entered,  and  he  and 
those  cMming  under  him  oontinQed  to  hold  tbfr 
land  till  the  year  1753.  The  s'.;r\  ivorof  the  three 
le!4.<iee8  for  life  die<l  in  17o2,  and  then  the  devisee- 
of  the  remainderman  m  fee  entered  and  mado 
the  lease  on  which  the  action  was  brought.  Th/^ 
defendants  defended  themselves  upon  two 
grounds:  1st.  That  ihe  conun(jn  recovery  liad 
barred  the  remainder  in  fee;  and  2d.  iWt  if 
it  bad  not,  the  statute  of  limitAlloiw  had  barred 


time  as  to  create  a  bar  to  tbo  redemption.  ChapUn 
V.  OiapUn,  T  VIner,  IBS,  pi.  83:  S  Ves.,  Jun.,  m;  4 
Kent's  Com..  3S. 

lllioug-b  the  wIfe'B  dower  be  lo^t  by  h«'r  adultery, 
no  suen  mlfle<in«luet  on  tlie  pan  of  the  huot)nna 
will  work  a  forfeiture  of  hi.s  <  iirt«'fiy;  iior  will  tmy 
f<irfeinirf  of  i-state  bv  tlie  wife  Aofeat  the  cur- 
tesy. Uijckwoi-th  v.  Thrikell,  3  Ho.s.  \'  Pull..  KiSt, 
notp;  Hiitler'n  note  170  to  Co.  Llit  , -41.  fi ;  KojH'r 
on  Hiixl).  and  wife. :ttJ. IfT;  Srtenton  on  .Mi«t.  >>\  Title, 
;ts.'»:  I'nrk  on  Hower,  172,  ISA;  4  Kent's  «'.,ni.,  ;n. 

When  tlief-itrtte  l>y  thi-  eiirtesy  i«  nmc  vcsi.  il  In 
tlic  liuslmnd,  it  tHfooines  liable  to  bi^ debts,  aiidistii- 
iKit  tif  ii.-\  ••st<  <i  bylidsdisolainier.  Watson  v.  Wat- 

w»n,  1,!  <  otm.,  H'J. 

The  i'rt'clitorH  Imve  ii  rlt'ht  to  sell  the  sjimo  on  ex- 
ecution al  law.  Le!*see  ot  I'miltv  v.  I'orter,  12  Ohio, 
1«. 

A  voluntary  settlement  of  that  curtesy  upon  the 
wife  by  the  hustMod,  is  void  as  to  tais  creditors. 
Vanduaer  v.  Vsnduaer,  •  Palgre,  aso;  Wlokes  v. 
Oarke,  8  Paifre.  161. 

A  common  law  seizin  in  fsot  was  nc^cewury,  dur- 
infg  the  life  of  the  wife,  to  enable  ttie  busband  to 
elaltn  as  tenant  by  the  cnrtesgr.  Barr  ▼.  Galloway. 

1  .Mcl.r  an,  47«. 

In  Keneral,  there  nin^ttbean  entry  on  the  land  of 
the  wife  by  tlie  husband*  to  enable  him  to  claim  as 
t<>nant  by  curlesr*  Mereer  v.  Beldon,  IT  Pet.,  61. 

and  Kiijit  ii. 

An  ii'  tiiiil  iMitr>  ,      I  -  lis  t he huBt)anil  or 

wife,  durinK  euvcrlur*.-,  m  uut  uecesMary  to  uruute  a 
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^  _  enrtesy.  7  Wbeat.,S7;Baoldejr  v.BQelE-• 
le]r,liBBrb.,4a^a5. 

And  no  entry  on  wild  lands  is  useosssry.  Davltt 
V.  Mason,  1  Pet,  SB;  Bsrr  v.  Galloway,  1  McLean*. 

476. 

A  ri^t  Of  entry  snflOlent,  where  nnadvenwpos* 

session  exi»t«.   Davl.«  v.  MuMin,  1  Pet.,  .VIR. 

A  hiisliancl  hiit*  ciMti  s\  <>t  trust,  lus  wt-ll  as 
le»fnl  «'>ttHt<  *< :  of  •»<|nity  ol  redi  injition  of  a  eon- 
lincenl  uh<\  or  of  money  to  Iw  laid  out  in  land, 
(illl..  Vsf<  and  Trusts.  2  Vern..  5:i<i :  1  P.  W.,  Ifi^ ; 
1  Atk..  (VNi;  l{nlii«)ii  V.  ("odmaii,  1  .<iimn..  r_M  ; 
Dun.Hcouiho  V.  l)iin«<'nml>e,  1  .lohns.  t'h..  :  2 
Cow..  Stoddard  v.  Clbbs.  1  Snnin  .  2<:!;  Sw<-»  t- 
apple  V.  HIndon.  2  Term.  .'^CVl ;  \Vattn  v.  Ball,  1  P. 
Wtn«..  KW:  Chaplin  v.  Chaplin.  :J  I'.  Wm<<.  2ai :  Cash- 
tNirne  v.  8carf,  1  Atk..  tiW;  Cunninurham  v.  Moo<ly^ 
1  Ves..  1T4;  DodsoB  v.  Hay,  3  Bro.  C.  C,  404. 

The  husband  is  tunant  by  the  curtesy  of  a  vestifd 
remainder  in  teio,  ronnv  v.  Langbein,  7  Hun.  U. 
ITf  Iftl. 

In  order  to  rlvo  the  husband  a  riabt  of  ouitssy, 
the  wife  must  tie  seixed  in  fact  of  tbe  premlsea. 

Ulhbs  V.  Rsty,  22  Hun.  N.  T.,  260. 

Aetual  seiftln,  or,  at  leant,  a  riaht  of  poMiesrion, 
in  the  wife  duilnir  coverture,  is  in  general  neoes- 
wiry  x<}  support  a  tenancy  by  tbe  eitrtosy.  Fergu» 

Bon  v.  Tweedy.  43  \.  V..  ^1. 

In  New  Y«irk,  ti  tianey  tiy  the  i  iirfrsy  Is  not  af- 
fect*'d  by  the  nnal>lin>r  act.  in  refci  encr  to  niarri<"d 
women,  paused  in  1848,  or  amendnientf  thoreto.  or 
1S48.  Zimmerman  v.  Soboeofeldt, »  Hun.,  N.  Y.,  60. 
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the  entrr  of  the  plaintiff.  The  plaintiff  ineistcd 
tiiMt  the  common  recovery  was  void  for  want 
of  •  proper  tenant  to  the  prtfcijM'.  and  80  the 
ooart  held.  The  plaintiff  nlf«o  insinted  that  hin 
riAt  of  a<*tion  did  not  aterue  till  the  death  of 
the  aarvivinfT  lessee  for  life,  so  that  there  waa 
DO  hu-  of  his  entry:  but  the  court  held  that  the 
le»se  for  lives  was  void,  so  that  the  plaintiff's 
ruht  of  enirj-  acerueii  in  1711,  and  was  barred 
bf  the  statute.  This  judgment  of  King's  liench 
wtfi  afflrme<l  in  House  of  I>ords. 

/>/  Trtnnhftis  v.  JneX-Mn  (8  Cowen.  589)  w»ui 
tbo  a  cji.«ie  of  a  special  venliet. finding  the  facts, 
vbich  the  court  held  to  amount  to  an  adverse 
poisefluoii.  The  facU  which,  in  the  opinion  of 
the  court.  c*m>*tituled  an  advert  possession  in 
the  defendant,  were,  long  posses-^ion  under  a 
eootrsct  for  a  future  conveyance  from  a  person 
nnt  «hown  to  have  had  any  title,  improvement 
umI  cultivation.  Ili-s  long  possession  and  en- 
Joymeni  of  the  property, claiming  it  as  his  own, 
was  held  sullicient.  The  fact  of  fHjsHession,  and 
the  qw>  aiUtno  it  was  commenced  and  cqutinued, 
were  recxrded  as  the  test*  of  adversary  i>os.ses- 
lion.   (St*  |uigt*  609.) 

Hrty  v.  liiinmnu;  (1  Munf..  454)  wa.s  the  case 
«>f  a  iipecial  verdict  tindinc:  possession  in  the  de- 
feodant.  Hidd.  that  the  defendant  would  have 
been  protecte<l  if  it  had  been  found  with  cer- 
tainly that  such  imssession  had  continued 
Twenty  years,  beside*  the  live  years  and  one 
taodivd  and  seventy-four  days,  included  by 
tke  act  of  Assembly  ou  account  of  the  war; 
aad  ihL«  l»eing  left  uncertain,  a  vfnire  de  now 
was  swarded. 

Let  as  examine  what  there  is  in  our  ciise 
which  should  make  the  poeseasion  of  Dr.  Selden 
ad  hia  son  fiduciary. 

fibaJl  fraud  or  trust  be  imputed  to  it« origin? 
Both  these  grounds  have  l>een  fully  investi- 
42*]  gated  in  the  Court  of  Chancery,  *and 
both  repudiate*!  by  the  final  decree  «>f  that 
0D«n.  affirmed  by  the  Court  of  Appeals. 

But  if  they  could  be  resorted  to  here,  then 
the  Oatute  would  run  against  the  fraud  from 
the  thne  it  was  discovered,  and  wouhl  run  in 
filTor  of  the  trustee  from  the  time  that  the  trust 
was  openlv  repudiated. 

•V*  to  fraud,  •^t  Wan^inf/^  v.  KftiTW/fy  (4 
Desaass.,  479).  .Suv/i/  v.  Arrirtf/ton  (2  Ilavw.. 
139).  Thninprntn  v.  Itlair  (3  Murphy.  583).'rrt7i 
Um  X.  Vinr*nt  (1  McCord's  Ch.  R.,  «14). 
As  to  trust.  It  is  held  that  time  will  bar 
an  express  voluntar}'  trust.  Ix'ginning  to 
run  from  the  p<-rio<l  «)f  it«  known  disavowal. 
tSce  Blancharil  on  Lim..  75;  i  Law  Library, 
a:  Fiplur  v.  lyxigt,  4  Serg.  &  l{«wle.  310; 
Ammv.  Chile*,  10  Peters.  2*^3:  ciiing  WiUmm 
T.  Watkiiu,  S  Peters.  52;  h'nm  v.  Ifl<^Hif/f)off.  7 
iofeo*.  Ch.  nL.  132;  Ihmuhn  v.  Ijurd  AnM*U^y. 
tfleh.  A  Lef..  607.  flHfl.  WiH  ) 

Aad  aa  to  conslmclive  trusts,  see  the  Mune 
CMB  of  Boom  r.  ChiltK  (10  Peters.  22;^).  where 
kiisaid.  "Tbousb  time  do(>,s  not  bar  a  direct 
tnM  M  betwieen  a  trustee  and  rfMni  i/iw  trust 
a  !•  dinvowed.  yet  where  a  constructive 
boMideout  in  equity,  time  protects  the 
thougli  his  conduct  wa-s  originally 
fflisdalBOl.  and  his  nurcha^e  would  have  been 
icpodiiled  for  fraud.  Citing  for  this,  Andreir 
r.  Wrigtttt  (4  IJro.  Ch.  C..  VAX).  Rerkfonl  v. 
I'i*  (17  Veaey,  97).  Tofm^fufv.  Tt/ttitsf  nd  (l 
Bia  Ch.  C.  M4).  So  the  Court  of  Appeals  of 
BOWAXD  1. 


'  Virginia,  in  the  case  of  Ifarrim>n  v.  Ifarrinon 
\  (1  Call,  428).  hold  this  language:  "The  Act  of 
Limitations  <loes  not  run  in  favor  of  trustees,  so 
long  as  the  confidence  may  be  fairly  presumed 
to  contintie;  but  it  nms"  both  at  law  and  in 
'  equity  in  favor  of  disseisors  and  tort-feisor  shav- 
ing adverse  possession." 

So,  though  il  is  said  in  some  cases  in  John- 
son's Reports,  citetl  on  the  part  of  the  plaint- 
iffs, that  the  adversary  possession. to  constitute 
a  bar,  must  have  been  hostile  in  its  incepllon, 
and  so  continued  for  twenty  j'cars;  yet  this 
phrase,  "  hostile  in  its  inceptmn."  does  not  re- 
late to  the  original  entry  of  the  defendant,  but 
to  the  act  by  which  the  posscAslon  bcaune  ad- 
versar)';  in  other  words,  whether  the  pos.««'S8ioa 
was  originally  hostile  or  not,  it  must  have  been 
hostile  twenty  years  ago.  and  have  continued 
so  ever  since.  (See  Jacknon  v.  Brink,  5  Cowen, 
48:1.) 

*Sliall  the  defendant  l)e  treated  as  ten-  [*43 
ant  for  life  holding  over,  so  as  to  make  him 
j  tenant  by  sufferance?  This  la  repelled  by  special 
1  verdict,  which  finds  tltat  he  held  under  claim 
of  title,  and  took  the  rents  and  profits  to  his 
own  use.    Hut  an  express  and  acknowledged 
tenancy,  as  .soon  as  the  tenancy  is  disavowed 
and  the  right  of  the  landlord  openly  denied, 
will  become  adversciry.  (See  Willisnn  v.  Wat- 
\kiti»,  3  Peters,  49;  Peif(»n  v.  Stith,  5  Peters, 
485.)    Cited.  1  Pet.  Digest,  p.  148,  pi.  32;  also 
the  pertinent  cas<'./Aw,  (l,  m.  Pnrkt'r,v.  Gre(]ory 
I  (4  Neville  &  Manning.  808).    Husband  in  i)os- 
j  session,  in  right  of  his  wife,  held  over  after 
I  her  death  for  more  than  twenty  years;  there 
I  being  no  evidence  to  show  under  what  right  he 
I  hehi  or  chiimetl  to  hoM  after  her  death,  this 
posseftsion  barred  the  wife's  heirs  in  ejectment. 

Shall  he  Iw  regiirde<l  as  one  entering  under  a 
void  title,  so  that  his  pos.session  would  be  re- 
ganled  us  subordinate  to  the  title  of  the  legal 
owner? 

The  special  venliet  ascertains  that  the  fact  is 
i  not  so.  For  however  ineffectual  in  law  thecon- 
!  vevances  ma}'  be  to  pass  the  legal  title  of  Mrs. 
1  Selden,  yet  Dr.  Selden  did  not  enter  under  her 
deed,  but  under  the  de<*ds  of  Robert  Mack;iy 
and  Cary  Selden.  which,  though  they  might 
j  not  have  conveyed  a  good  title,  are  not  void  in 
law.    Under  this  head  the  plaintiffs  mav  rely 
'  upon  the  cases  of  Jarkjum  v.  W(iters(\2.i ohm., 
j3J55).  JarkAon  v.  Cair/ui  (20  Johns..  301);  also, 
perliaps,  on  some  other  cases  rt?ferred  to  in 
Adams  on  Ejectment  (Appendix  A,  p.  484- 
468).    After  tlie  decision  of  Jarkftn  v.  natei-i>. 
'  by  the  Supreme  Court  of  New  York,  the  case 
j  of  Ja-rkM/n  v.  hi  Trombttui  came  lx>forc  the  same 
court,  in  respect  to  the  .same  title,  but  ])etween 
different  parties.    The  Supreme  Court  thought 
the  case  not  distingtiishiible  from  Jnehton  v. 
WaUrit,  and  held,  accordingly,  that  the  pfwses- 
sion  of  the  defendant  was  not  adversary.  But 
this  last  cas<'  cominc  Iwfore  the  Court  of  Errors 
of  New  York  under  the  style  of  Trom- 
boi*  V.  Jarh^m  (8  Cowen,  589).  the  judgment  of 
I  the  Supreme  C'ourl  was  unanimously  reverse<l. 
The  Court  of  Errors  thout:ht  the  ca'*e  verA'  dis- 
tinguishable from  Jurkjom  v.   Watfrt.  which 
they  did  not  profess  to  overrule;  but  the  opin- 
ions of  the  judges  on  the  doctrine  of  adversary 
{)Os.s<^sslon  produce  the  impression  that  they 
would  have  decide<l  Ja^kmn  v.  Waft^rtt  differ- 
ently. 
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But  these  cases  funiish  no  warrant  for  the 

44*]  proposition  that  a  *po88C88ion  commcnc- 
ingunder  a  void  title  may  not  become  adversary. 

The  case  in  12  Johnson  (Jackmn  v.  WaUrii) 
repudiates  all  claim  under  the  grant  of  the 
French  Canadian  goTerainetit,aaagovenrawBt 
altotjc'thcr  foreign  to  the  colonial  ciov  rnmcnt 
of  New  York ;  so  as  to  hkea  the  possession  of 
one  claiming  under  such  a  gnmt  to  the  poooco 
sion  of  one  without  clrtim — upon  the  ground 
that  such  !i  graut  vvas  notoriously  void,  and  so 
known  to  be  by  the  person  in  possession  uuder 
it.  But  the  poeaeMion  in  that  case  was  mani- 
festly Buch  as  not  to  have  created  a  bar,  evetk  if 
it  had  been  adversary,  and  there  is  a  strong  in- 
timation that  it  might  have  been  ripened  into  a 
complete  bar  to  the  action. 

Jark-ion  v.  Cairnx  (20  Johns.)  WfLS  tlip  cawnf 
a  couvcyunce  in  feo  of  thu  wife's  lands  by  deed 
of  husband  and  wife,  not  executed  by  the  wife 
so  as  to  be  obligatoiy  upon  her.  and  an  im- 
mediate reHV^nTeyanoe  of  ttie  property  to  the 
husband  in  fee.  The  hiisbuid  Uienceforward 
clttbued  the  land  as  his  own,  and  mortp;aged  it 
for  the  payment  of  his  debts.  The  wife  died 
in  having  had  issue  by  the  marriage,  and 
afterwards  the  husband  died  in  1802.  Hi£  sun 
and  heir  took  possession,  and  made  another 
mortg^n  upon  the  lands.  The  mortgaige  made 
by  the  husband  was  foreclosed  in  1806,  and 
under  the  decref  of  f  r  reclosure,  sold  to  Cairns, 
who  held  iM>si»tit>siou  under  the  purchase  till  the 
bdr  of  the  wife  brought  his  action  of  ejectrnent 
in  1817.  Tlie  court  held  that  as  thp  ori;iinal 
conveyance  was  void  as  lo  the  wife,  it  could  be 
regarded  as  the  conveyance  of  the  husband 
alone;  that  under  the  atatute  ^  Heniy  VIII., 
and  a  similar  statute  in  New  York.the  convey- 
ance of  the  Iin-li  ind  and  wif  '  .[  prated  to  con- 
vey only  his  iutercsl  in  the  estate ;  that  is,  bis 
tenancy  by  the  courtesy,  and  produced  no  dis- 
continuance of  his  wife's  estate;  that  the  re- 
conveyance to  him  operated  only  to  revest  him 
with  his  former  estate.  That,  m  like  manner, 
the  mortgage  produced  no  discontinuance  of 
his  wife's  estate;  so  that,  after  her  daith,  his 
p088ts,sion  was  that  i  f  ten mt  ^\  I'k-  courtesy. 
The  title  of  hia  wife's  heir  to  the  pos.se^jon  iiad 
not  yet  accrued,  and  his  possession  could  not 
be  adversaiy  to  the  heir.  They  intimated  an 
opinion  that  the  mortgage  by  his  heir  did  not 
render  the  possession  adversary,  but  did  not 
decide  this  pomt.  aa  it  waa  unneoeasary.  They 
consider  the  poasosdon  as  becoming  adversary 
46*J  at  *the  time  of  Caims's  purcha-st  ill  1805. 
But  this  was  within  the  period  of  Umilatioa; 
ttiey  therefore  held  that  the  action  was  not 
barred. 

Here  it  is  obvious  that  the  right  of  entry 
never  accnied  to  the  wife's  heirs  until  the  death 
of  the  husband,  who  had  good  title  as  tenant  by 
the  courtesy;  and  as  but  fifteen  yeara  had 
elapsed  after  the  rii;ht  of  ontiy  had  aiocrued,the 
statute  presented  no  bar. 

But  we  maintain  that  the  doctrine  wliich  as- 
sumes that  possession,  commencing  under  a 
void  title,  cannot  become  adversary  and  be  pro- 
tected by  the  statute,  is  in  conflict  with  the 
principle  of  the  statute  and  aU  the  authorities. 

The  principle  of  the  statute  is  to  quiet  pos* 
Missions,  and  to  protect  tenants,  after  a  reason- 
able length  of  tiiue^  from  the  necessity  of  ex- 
hibiting any  title  wliatever. 


The  following  oonaiderations  and  ca-se^t  are 
illustrative  of  the  policy  of  the  statute  of  limit- 
ations, and  the  favor  with  which  it  is  regarded 
by  the  courts. 

1.  The  statute  of  limitations  has  been  em- 
pbatieally called  aitetoteofrepose.&c.  {BeaMp» 
Adm.  V.  BamiUf$  8  Crandb.  86;  8  Oond. 
R.  51.) 

2.  The  statutes  of  limitation  ought  not  to  be 

viewed  in  an  unfavorable  liijht,  as  an  unjust  or 
discreditable  defense,  but  should  receive  sucli 
supiiort  from  the  courts  as  would  make  it  what 
it  was  intended  to  be— a  statute  of  repose.  It  is 
a  just  and  beneftdal  law,  &c.  {Be&  ▼.  Movritom, 
1  Peters.  300  ) 

8.  "Of  late  years  the  courts  of  England  and 
in  this  countnr  liave  considered  st^Uiites  of  lim- 
itation morn  favorably  than  formerly.  They 
rest  upon  sound  policy,  and  tend  to  the  peace 
and  welfare  of  society.    The  courts  do  not 
now,  unless  compelled  by  the  force  of  former 
deduons,  give  a  strained   constnietion  to 
evade  the  effect  nf  tliose  staluto      T'.v  UMpiir 
ing  those  who  complain  of  injuries;  to  seek  re- 
dress by  action  at  law  withm  a  reasonable 
time,  a  salutary  vitrilance  is  imposed,  and  an 
end  is  put  to  Htigatiou."   (MeClung  v.  iSMi- 
nuin,  3  Peters.  270.) 

4.  "Statutes  of  limitation  have  been  em- 
pfaatically  and  justly  denominated  statutes  of 
repose.  The  liesi  interests  of  smit  ty  rt  tjulK- 
that  causes  of  action  should  not  be  deferred 
an  unreasonable  time.  This  remark  is  peoul- 
ImvIv  npplicahle  to  lauil  titles.     Nothinjr  so 

^  mucii  reliirds  the  growth  or  prosperity  of  a 
country  ♦as  insecurity  of  titles  to  real  es-  [♦^O 
tate.  Labor  is  paralysed  wlien  the  enjoynaemt 
of  its  ftrdts  is  unoerbdn;  and  litigation  with- 
out limit  produces  ruinous  ( ruisciiut ncf  s  to  in 
dividuals."  The  court  therefore  approves  the 
Kentucky  statutes  of  limitation.  (^hidWpsst  t. 
JInnUrwUm,  6  Peters,  407.) 

5.  "From  as  early  a  date  as  the  year  1705.  . 
Virginia  has  never  been  without  an  act  of  lim- 
itation; and  no  claas  of  laws  is  more  univer- 
sally sanctioned  1>y  the  practice  of  nations  and 
the  consent  of  iiuinkind,  than  those  laws 
which  give  i)eace  and  confidence  to  the  actual 
possessor  and  tiller  of  the  soil."  &c.  (//<zi0« 
idm  et  al.  v.  liiirufys  Lettee,  5  Peters,  457.) 

The  course  of  Kentucky  approved,  even  her 
"seven  years  law;"  same  ciise.  And  among 
English  cases*  aee  the  modem  one  of  TbteMi  v. 
Kaffe  (8  Bro.  is  Bing..  217),  decided  In  Com- 
mon PleiLS  in  1822. 

The  case  of  Taylor  v.  Honk,  already  cited, 
is  an  authority  to  prove  Uuit  powearion  hm 
under  a  void  common  recovery  wts  pioliCted 
by  the  statute  of  limltatioDs. 

In  .SmiVA  V.  Bentit  (9  Johns..  180).  Spencer, 
delivering  the  opinion  of  the  court,  said :  "It 
has  never  been  oonridered  aa  necessary  to  eon- 
stitute  an  advenw.-  possession  that  there  should 
be  a  rightful  title.  Whenever  this  defense  is 
set  up,  the  idea  of  rij^t  ia  excluded;  the  fsct 
of  posseaiion  and  the  quo  anim^  it  was  rom- 
menced  or  continued,  are  the  only  tests,  and 
it  must  necaanarily  lie  exduaive  of  all  other 
rii^ta." 

In  Smith  v.  LerflUrrd  (10  Johns..  8.56).  Chief 
Juttiu  Kent  said,  iri  L  li\  ( rinL'-  the  opinion  of 
the  court,  that  "after  a  continued  possession 
for  twenty  yeaxa  under  pnteoae  or  claini  of 
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hirht.  the  artual  possession  riptens  into  a  ri^ht 
of  poMtfRion.  which  will  toll  an  entry."  (See 
also  Ija  Trofiitftigy.  JackM>n,  8  Cowen'.  589, es- 
pedallj  the  opinions  of  Jones,  Chancrellor,  p. 
«03.  «08:  and  Spencer,  p.  609-611,  citing 
Jackwn  ▼.  Wheat,  18  Johns.,  44:  Jachton  v. 
SfVtt^H,  18  Johns..  3<>5:  <AicAvK>N  V.  Woodruff,  1 
Cowen.  386.) 

In  Jiiekujn  v.  Nrteton  (18  Johns..  3M),  the 
poRM-ssiun  of  the  defeutlant  wan  held  under  a  de- 
fective dewi.a  deed  without  a  seal,  which, there- 
fore. pa.v«cd  no  title,  yet  waa  considered  ad- 
mie.  and  having  cfjntinued  for  twenty  years, 
barrui  the  plaintiff's  entrj-. 

Ev<T*g  V.  Bentutt  (8  Peters,  41)  holds  that 
47*]  adverse  possession  *of  twenty-one  years 
uodtT  claim  or  color  of  title  merely  void,  is  a 
bar  to  a  recovery  under  an  elder  title  by 
deed,  although  the  adven«e  holder  may  have 
had  notice  of  the  deed.  This  was  the  case  of 
an  uninclosed  lot  in  Cincinnati. 

IlirpeiuUng  v.  The  Dutch  Church  (16  Peters, 
4S5u  held  that  the  title  of  a  devisee,  entering 
under  a  void  devise,  may  be  protected  again.st 
th«  bcirs  by  the  statute  oi  limitations.  (Sec  also 
Budf'n  V.  Jludfun's  Adm.,  6  Munf.,  855,  and  5 
Peters.  354;  a\so  Jetton's  IjeMM  v.  Eauton,  1 
Wheat..  479.) 

La«Uy.  shall  Dr.  Seldon  be  regarded  as  hav- 
ing entere<l  as  guardian,  and  therefore  holding 
io  fubordinatiun  to  the  title  of  his  wards? 

This  fact  is  also  repudiated  by  the  special 
Tcfdict.  which  finds  that  he  entered  in  his  own 
Tvrht:  and  by  the  decree  of  the  Court  of  Chan- 
cery, which  has  rejected  all  claims  against  him 
M  fuardian. 

Bat  if  be  did  enter  as  guardian,  that  guard- 
laofihip  has  been  long  since  tcrrainate<l  and 
the  a(tx>UDt8  tinally  settled.  There  is  no  au- 
thority to  prove  that  a  guardian  will  not  Ite 
protected  by  the  .statute  of  limitations  after  his 
riardianship  has  terminated.  On  the  contra- 
ry. Lattleton.  sec.  124;  Co.  Lilt.,  896  ,  90  a; 
Vto.  Car..  229:  Cro.  Jac.,  219;  which  show 
thkt  the  gliardian,  whether  rf*  jurf  orde  facto, 
whether  pn/priu*  tutvr  or  cUienu*  tutor,  Ls  liable 
to  the  action  of  account  on  the  part  of  his 
ward,  .show  necessarily  that  he  is  entitled  to  the 
protection  of  the  statute,  because  the  action  of 
Moouot  is  expressly  limited  by  the  statute.  It 
«M  so  by  the  statute  of  James,  and  is  so  by 
that  of  Virginia. 

So,  too.  in  eouity,  where  the  guardian  is 
hdd  to  account  for  rents  and  profits,  the  court 
wfD  lay  hold  of  "any  such  thing"  as  a  waiver 
of  the  account  after  the  infant  came  of  age,  to 
pBt  an  cod  to  the  claim.  (Morgan  v.  Morgan,! 
Axkrna.  4«^.) 

Why  should  not  the  possession  of  a  former 
gOBdian  under  a  claim  of  right  in  himself.and 
•  long  and  notorious  application  of  the  profits 
ui  hi<>  own  use,  as  effectually  disseize  his  for- 
laer  wards,  and  entitle  him  to  the  protection 
a<  the  statute,  as  the  possession  of  a  tenant  in 
eoauDoo,  joint  tenant,  or  coparcener,  denying 
the  right  of  his  co-tenant,  and  applying  the 
pniAts  to  his  own  use,  would  dissei/.e  his  co- 
mutt,  sod  entitle  the  div^eisor  to  the  prolec- 
tkMi  of  the  ttatate  of  limitations?  (See  Adams 
4S*]  oo  Ejectment, 56;  *Blanchard  on  Lim.,9, 
I  UwLifai.  5;  I'%a/ier  v.  /V<M*rr.  Cowper,  218; 
Dm^dtm.  eUBinaa,  r.  Bird,  ll  East,  m.) 

I^CMe  of  iMMAn  T.  Mden,  in  the  Court 
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of  Appeals,  has  decided  the  very  question  we 
are  now  considering.  The  opinions  of  Judges 
Urockenb()rough  and  (Tabell,  constituting  the 
majority  of  the  court,  have  held  that  the  stat- 
ute was  a  complete  bar  to  all  the  equitable 
claims  prcferreil  in  that  cause.  The  case  is 
not  reported,  but  adduced  in  manuscript. 

The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Mt  LK.VN: 

This  case  is  brought  before  this  court,  from 
the  Circuit  Court  of  the  Eastern  District  of 
Virginia,  by  a  writ  of  error. 

An  action  of  ejectment  was  commenced  by 
the  lessors  of  the  plaintiff,  to  recover  possession 
of  certain  undivided  interests  in  a  tract  of  land 
in  Loudon  County. 

On  the  trial,  the  jury  found  a  statement  of 
facts,  on  which  the  questions  of  law  muinly 
arise. 

Mary  Mason  Seldon  was  seized  and  pos- 
.sessed  in  fee-simple  of  certain  tracts  of  land  io 
the  County  of  Loudon,  estimated  to  contain 
four  thousand  acres,  a  part  of  which  is  the 
land  in  controvere^.  She  intermarried  with 
Mann  Page,  who  (hed  in  1779,  leaving  his  wife 
and  three  infant  children,  John,  William  Byrd, 
and  Jane  Byrd.  Mrs.  Page  continued  a  wid- 
ow, seized  in  her  own  right,  until  1782,  when 
slie  married  Wilson  Cary  Selden ;  who  in  right 
of  his  wife  entered  upon  and  held  the  lands. 
Soon  after  the  marriage,  Selden  Iwcame  Kuard- 

I  ian  of  the  three  infant  children  aforesaid, gave 
bonds,  &c.,  and  continued  to  act  as  guardian 

]  during  the  minorities  of  the  two  sons.aud  until 
the  marriage  of  the  daughter. 

On  the  22<i  December,  1784.  Selden  and 
wife  conveyetl  in  fee-simple  to  Cary  Selden, 
father  of  the  husband ,  the  whole  of  the  four 
thousand  acres  of  land,  with  the  exception  of 
two  thousand  acres  deeded  to  W.  B.  Page. 
Mrs.  Selden  was  privily  examined  as  the  stat- 
ute requires.  This  deed  wjis  acknowledgwl  and 
recorded  by  Selden  the  14th  April.  1818,  long 
after  the  decease  of  the  grantee.  On  the  1st 
January,  1785,  Cary  Selden  and  wife  recon- 
voyed  the  land,  with  the  exception  jiIk)vo 
stated,  to  Wilson  C.  Selden;  which  deed  wan 

I  also  recorded  the  14th  April,  1818. 

Selden  and  wife,  previously  to  the  execution 
of  the  above  *dced  to  Carv  Selden,  made  [*41> 
a  deed  t<i  William  Byrcl  Page,  son  of  Mrs. 
Selden  by  her  first  marriage,  for  two  thousand 
acres,  part  of  the  alxive  tract  of  four  thousand 
acres;  which  deed  was  never  recorded, and  can- 
not now  be  found.  From  the  time  of  their 
marriage,  Selden  and  wife  had  their  permanent 
dwelling  in  the  County  of  Gloucester,  until 
they  removed  to  the  County  of  Elizabeth  City, 
where  they  established  their  residence.  In  Sep- 
tember, 1787,  Mrs.  Selden,  being  in  a  low  state 
of  health,  accompanied  by  her  husband  on  a 
return  from  the  Springs,  was  taken  extremely 
ill  at  Winchester,  in  Frederick  County,  Vir- 
ginia, where  she  died  on  the  17th  of  that  month. 
Two  da)'8  previous  to  her  death  Mrs.  Selden, 
with  her  husband,  executed  a  second  deed  to 
William  Byrtl  Page,  for  two  thousand  acres  by 
certain  metes  and  bounds,  and  »\m  a  deed  to 
Doct.  Itobert  Mackay  for  two  thousand  acres, 
iK'ing  the  residue  of  the  four  thousand  acres  in 
Loudon  af«)resaid.  On  the  17th.  it  being  the 
day  of  her  decea.se,  the  privy  examination  of 
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Mrs.  Selden  wiui  tukeo  to  tlie  above  deeds,  by 
three  justices  of  the  peace  of  Frederick  County, 
iMidflr  A  GommisBion  iiisued  by  the  clerk  of  Lou- 
don Ootinty.  S<'!den.  on  the  8th  October,  1787. 
acknowledK»'(l  fhi  ilxjvc  deeds,  and  they  wt^rc 
ordered  to  be  recorded.  On  ilic  I7lh  Septem- 
ber aforewid.  and  after  the  decenjie  of  Mrs. 
Selden,  Mnckay  n*  convoyed  the  land  conveyed 
to  him  a»  above  stated,  io  Wilson  C.  Selden. 
riiis  (Ued  was  reooided  the  8Xh  October  en- 
suing. 

From  the  time  of  hfe  marrlajii^to  the  decease 

of  Mr*;.  Selden,  Scld'Ti,  in  rii^lit  of  lil';  wife, 
held  pOBSession  of  the  premises  in  controversy. 
After  herdeath  hecontinued  to  hold  possession, 
taking  the  rents,  issues,  nnd  profits  for  his  own 
use;  claiming  the  land  tiiidir  the  above  deed, 
ill  I^IS,  when  the  U-^'ri)  s\ifliriencv  of  that  deed 
was  questioned,  be  caused  the  deeds  to  and 
from  bill  fallier  to  be  recorded,  as  above  stated, 
and  so  eonlinnod  to  claim  the  premises  under 
both  deeiis,  imd  !o  exercise  acts  of  ownership 
ov«r  the  land  n mil  his  (icHth,  in  1835.  Between 
the  yearn  1796  and  1812,  Selden  sold,  conveyed 
and  delivered  possession  to  different  persons, 
and  among  others  to  Thomas  Swann.  who  had 
intermarried  with  Jane  Byrd  Page,  various  par- 
cels of  the  land. 

In  April.  1794.  Jane  Byrd  Page,  with  the 
consent  of  lier  guardian,  she  being  under  twen- 
ftO*]  ly  one  years  of  age.  married*  Thomas 
Swann  ;  and  died  tJie  3Ut  October,  1812,  leav- 
Inf^  seven  infant  children,  her  hefrs^Maw. 
Among  others,  Mary  Scott,  one  of  the  lessors 
of  the  plaintiff,  who.  in  June,  1818,  being  under 
twenty  one  years  of  age,  intermarried  w  ith 
Jnlin  >rprrer,  one  of  the  lessors  of  tlie  plaintiff. 
In  ITtH).  liiiving  received  from  Selden  .£640, 
Thomas  Swann  executc<l  a  receipt,  fully  dis- 
charging liim  as  gvardian.  John  Page,  the  eld- 
est son  of  Mnt.  Selden.  died  in  IwO,  having 
devised  all  of  hU  ef-tate.  real  and  p'^rsnnal. after 
the  dentil  of  widow.  Eli/uibeih  K.  Page,  to 
two  of  the  children  of  his  brother  William  Byrd 
Page,  to  wit :  William  B.  Page  and  Mary  M. 
Page,  and  to  three  of  the  children  of  his  sister, 
.tane  li.  Sw.uin.  to  wit:  Edward.  Mary,  and 
Thomas,  m  leuonUi  in  common.  Edward  and 
Thomas  died  intestate,  and  without  Issue. 
Maiy  intermarried,  as  above  stated,  with  John 
Mercer. 

After  John  Page,  the  above  testator,  had  at- 
tained full  age.  on  the  21st  December.  1792,  he 
settled  with  Selden,  hisguaixlian,  and  executed 
to  him  a  release  from  all  demands. 

Thomas  Swann,  surviving  jiis  wife,  conveyed 
by  deed  duly  executed  all  his  interest  In  the 
prcmi?r<j  to  his  sinn-lvintr  eliildreu. 

After  Wilinni  liynl  Page  had  attjiined  full  ape 
he  made  a  claim  against  Selden,  on  account  of 
inequality  in  the  partition  of  the  aforesaid  four 
thousand  acres  of  land,  wbldi  claim  was  finally 
adjusl«'d  by  tlie  ])aymenl  of  one  thousand 
pi>uudh,  and  the  pureiiaf^'of  five  hnndo'd  acres 
of  his  land  bv  Selden.  And  afterwards,  on  tlie 
23d  July,  17^,  Page.having  rti  eived  full  satis- 
faction from  Seloen  as  guaj-diait,  executed  to 
hi  111  a  release,  &c. 

From  the  deatli  of  Wilson  Cary  SciUen  up  to 
the  present  time,  the  defendant,  his  son,  lias 
held  the  nctiml  pn>;s(;'s>inn  of  the  ]>rcnii' iu 
dispute,  claiming  the  same  as  his  own,  under 
the  Will  of  his  father. 
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On  the  0th  December.  1819,  the  lessors  of  the 
plaintiff  claiming  as  heirs  of  Mrs.  Swann,  with 
otliers,  instituted  their  suit  in  the  Superior 
Court  of  Chancery  held  at  Winchester,  agaicf<t 
VVllson  Cary  fxliien  and  others,  claiminir  tlic 
lands  now  in  controversy,  upon  certain  defects 
in  the  conveyances  under  which  Selden  claimed . 
and  upon  alleged  equities.  Answers  were  filed, 
and  upon  the  final  hearing  in  October,  1830.  a 
decree  was  pronounced,  wherebv  the  court, 
"  disclaiming  Jurisdiction  of  thea(U»ed  imper^ 
fectlons  In  the  conveyances  aforasala.  bat  tak- 
ing jurlsdi<  f  ion  *of  the  matters  of  equity. 
adjudged  and  decreed  that  the  plaintiflFs'  bill 
shoula  be  dismissed  with  costs,  but  without 
prejudice  to  any  suit  at  law  which  the  phuutiffs 
might  be  advised  to  prosecute  on  account  of 
tht'  alleired  legal  defects,  or  want  of  validity  in 
the  said  deeds."  This  decree,  on  an  appeal  to 
the  Supreme  OoiiTt  of  Appeals,  was  affirmed 
the  1 7th  of  April.  ISJ^T. 

This  cause  has  laen  ably  and  elaborately^  ar- 
gued. Some  points  have  been  made  and  illua- 
trated  with  great  research  and  ingenuity,  which, 
from  the  view  taken  of  the  case  by  the  court, 
are  not  essmlially  involved  in  the  decision. 
Among  these  are  the  «H)ustruction  of  the  stat- 
utes under  which  the  deed  from  Selden  mx»d 
wife  to  Ctxry  S,'lden.  in  1784.  was  executed  and 
recorded ;  and  also  the  deed  from  Selden  and 
wife  to  Mackay,  in  1787. 

We  will  consider  the  case  in  reference  to  tlie 
statute  of  limitations. 

The  stafute  of  17R*i  bai-«;  the  riirht  of  entry, 
unless  suit  be  brought  within  twentyjears  neki 
after  t  he  cause  of  action  accrues.  The  Sftvin^iin 
are  "infancy,  coverture,  non  «mpm  mentin, 
impri^-onment,  or  not  being  within  the  com- 
monwealth at  the  time  the  right  of  action  ac- 
crued." And  such  persons  are  barred  if  Ukey 
do  not  brine:  their  action  within  ten  years  next 
after  !li<  ir  di'^nbilities  shall  be  removed. 

Selileu  took  possession  of  tlie  premises  in 
controversy,  claiming  them  as  )iis  own  under 
the  deed  from  Mackaj*.  in  the  fall  of  1787.  Prior 
to  (hat  time,  his  possession  was  in  right  of  his 
wife.     Under  the  deed  from  Mackay  bis  p»«<i- 
session  was  adverse  to  the  risht  of  the  lestwrs 
of  the  plaintiff.   He  avowecThls  ownersli^  by 
jlacing  the  deed  upon  record,  by  enjo5in[;  the 
profits  of  the  land,  and  by  selling  and  couvey- 
ng  different  parcels  of  it. 

In  no  sense  can  he  be  considered  as  holdinc 
possession,  in  virtue  of  his  rights  as  guardian 
the  heirs  of  hi-  li  i  fased  wife,  or  as  tenant  by 
llie  courtesy .  The  right  imder  which  he  held 
possession  during  the  life  of  his  wife  tennimitod 
at  her  death,  tliere  being  no  issue  of  the  mar- 
riage. Prom  this  lime  he  possessed  and  claimc<l 
the  premises  as  his  own.  This  was  notorious 
to  the  public,  and  especially  to  the  heirs  of  his 
wife.  John  Pa|^.  in  his  lifellme.  settled  ^th 
Selden  as  truardian.  and  executed  to  liini  a  n> 
lejiMi  of  ail  demands.  William  liyrtl  Pag©  re- 
ceived from  him  one  thousand  pounds,  toe  es- 
timated difference  in  value  between  'the  [*152 
part  of  the  four  thousand  acres  conveyed  to  him 
ovi-r  timl  which  was  convcved  to  I'aire.  Thora- 
m  Swann,  the  huslMmdof  Jane  Byrd  l^aoB.  pair 
uully  purchased  from  Sdden  apartof  tSslMI 
conveyed  to  him  hy  Mark  ay.  Swann,  at  Uie 
lime  of  the  purchase,  was  a  highir  rcqmdviikt 
lawyer,  and  not  onlj  knew  that  Budsn  eMMlA 
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the  land  advemely.  but  he  recognized  the  valid- 
ity of  such  claim  by  the  puirlwise. 

Until  his  «!o»th  in  1^:15,  St.'l(lcn  continued  in 
poMMiion  of  the  premises,  and  iiis  hod,  the  du- 
ffsdani.  still  holds  the  Kamc  adversely  under 
hU  father's  will.  From  thej*e  fiicta  it  is  clear 
ihal  tLe  lessors  of  the  plaintiff  are  barred  by 
the  statute,  unlem  they  shall  bring  themselves 
within  itn  except ionn. 

The  right  of  action  accrued  in  1787.  At  that 
time  Jane  Byrd  Pa^.  being  an  infant,  was 
vithin  the  exception  of  the  statute,  and  it  i^iu- 
Mrted  that  her  marriage  with  Swann  before  hIic 
WIS  twonty-one  years  of  age.  added  to  her  first 
<iisabililv  that  of  coverture. 

Mr  f>re«lon.  in  his  Al>str.»ctj»  (2  vol,  339), 
♦ay»:  "  If  the  right  accrue*  to  a  pt'rson  who  i« 
at  that  time  under  a  disabilitv,  the  tine  will  not 
Sefin  to  run  ag^unst  him  till  he  shall  l)e  free 
from  disability;  and  successive  diwibilities, 
witliont  any  intermission,  will  continue  to  him 
a  pro:ection  against  being  barred  by  non  claim: 
\nn  any  ce<.sation  of  disjibility  will  call  the  slat- 
me  into  oj)erative  force,  and  no  subsequent  dis- 
abflty  will  arrest  the  bar  produced  by  the  stat- 
tde." 

The  saving  in  the  Viririnia  statute  is  the 
■UAL'  Bi!i  that  of  the  21st  of  Jac.  1,  but  it  has 
fKeived  in  this  countn.'  a  different  construction 
from  that  stated  bv  Mr.  Preston.  In  PnraoM 
T.  M'-Cnitk^n  and  wife  (9  Leigh.,  495).  Mr. 
Jftv'i  Parker  &ays,  s(>eaking  of  this  statute, 
"I  am  of  opinion  that  cumulative  disabilities 
•night  not  to  prevent  its  operation;  and  that 
ipoo  a  sound  constniction  of  the  act,  a  party 
daiming  the  beiieht  of  the  proviso  C4in  only 
aT»il  him-H-'lf  of  the  disability  existing  when 
the  right  of  action  ttrst  accrued;  since,  other- 
vise,  Ihe  a-Hriertion  of  claims  might  l)e  post- 
poaed  for  the  period  of  the  longest  life,  and 
potaaiona  disturbel  after  sixty,  eighty,  or 
even  «  hundred  years."  In  that  case,  as  in  the 
one  imder  consideration,  the  female  in  whom 
Ike  right  vested,  married  before  the  disability 

iafancv  had  ceased. 
53*]    Mn  the  same  case  Jfr.  Jmtict  Brock- 
■nbonmgh  says:  "  If  she  married  after  she  be- 
'  jme  of  age,  her  sul>sequent  coverture  was  not 

<iaability  which  would  obstruct  the  operation 
'  Uke  statute :  and  even  if  she  married  while 
'tC  an  infant,  we  cannot  mount  one  disability 
oa  another  ho  as  to  prevent  a  continuous  ob- 
tfmction  to  its  operation."  Mr.  Ju*tic«  Tucker 
1^:  "  It  is  true  that  Keliecca  was  an  infant, 
IM  ihe  ca.me  of  asre  in  1824,  when  her  disabil- 
Hy  ccawd;  for,  uuiwiili.sttiinliji;.'  some  loose 
•pfaikms  to  the  contrary,  slie  cannot  tack  the 
taMlnlity  of  marriage  to  that  of  infancy." 

Tbe  same  doctrine  was  recognized  bv  the 
Goort  of  Appeals,  in  the  chancery  case  lately 
lechied  in  thitt  court,  between  the  parties  now 
Afore  us  The  .same  principle  is  .sanctioned  in 
j  Bea.  A  Mimf.,  306;  and  in  Eager  and  wife 
T.  CammantBeatth  (4  Mass.,  182);  Jarkmn  v. 
Wkmt  (18  Johns..  40);  Denutrt^it  v.  WyrJcoop 
•SJohna.  Ch.,  139). 

Chancellor  Kent  says,  in  the  last  case  cited, 
"Ihd  cleairly  of  opinion,  that  the  party  can 
ooly  aTail  himself  of  the  disabilities  cxjstini; 
wlwa  tbe  right  of  action  first  accrued."  In  1 
Plovd..  875.  it  is  laid  down  that,  "  if  sevcnd 
dWUfislaa  ejdat  together  at  the  time  the  right 
of  aettoo  •ceniea,  toe  statute  does  not  be^n  to 


run  imtil  the  partj*  has  survived  them  all."  In 
Dim;  V,  Je)f*oji  (0  Last.  80).  it  was  held  that  cu- 
mulative disabilities  in  different  persons  could 
not  be  added. 

At  the  time  of  her  marriage,  in  April,  1794. 
3Ir8.  Swann  wanted  about  three  months  of  t)e- 
ing  of  full  nge.  Of  course,  in  .luly  ensuin;;, 
she  was  of  age,  from  which  lime  the  statute 
began  to  operate,  anil  in  tuenty  years  would 
have  barrc'tl  her  right  of  entry,  had  she  sur- 
vival. But  her  death  in  1812  arretted  the  op- 
eration of  the  statute,  an<l  gave  her  heirs  ten 
years  within  which  to  bring  their  action.  The 
proviso  in  the  statute,  after  enumerating  the 
exceptions,  among  which  arc  infancy  and  cov- 
erture, declares  that  "every  such  person,  and 
his  or  her  heirs,  shall  and  may,  notwithstand- 
ing the  said  twenty  years  are,  or  shall  be  ex- 
pired, bring  and  maintain  his  action,  or  make 
his  entry,  within  ten  years  next  after  such  dis- 
abilities removed,  or  the  death  of  the  person  so 
disabled,  and  not  afterwards." 

By  the  scttletl  construction  of  this  proviso,  the 
heir  has  leu  years  to  bring  his  action,  where  his 
ancestor  is  not  barred.  This  *time  is  [*54 
given  him  without  reference  to  the  time  that 
has  elapsed  or  Ihe  dLsabilities  of  his  ancestor,  if 
the  right  of  entry  has  not  been  tolled. 

But  it  is  insisted  that  the  right  of  entry  did 
not  devolve  on  the  heirs  of  Mrs.  Swann  at  her 
decease,  as  her  husband  became  tenant  by  the 
courtesy. 

In  1  Coke  on  Litt..  29.  ch.  4.  sec.  35,  it  is 
said:  "Tenant  by  the  courtesy  of  England  is, 
where  a  man  taketh  a  wife  seized  in  fee  simple, 
or  in  fee-tail  general,  or  seized  as  heir  in-tail 
special,  and  hath  issue  b}'  the  same  wife,  male 
or  female,  born  alive,  albeit  the  Issue  after  dieth 
or  liveth,  j^et  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life,  by  the  laws 
of  England." 

"And  first,  of  what  seisin  a  man  shall  be 
tenant  by  the  courtesy.  There  is  in  law  a  two- 
fold seisin,  viz.,  a  seisin  in  deed  and  a  seisin  in 
law.  And  here  Littleton  intendeth  a  seisin  in 
deed,  if  it  may  be  attained  unto,  as  if  a  roan 
dieth  seized  of  lands  in  fee-simple,  or  fee-tail 
general,  and  these  lands  desc'ciul  to  his  daugh- 
ter, and  she  taketh  a  husband  and  hath  issue, 
and  dieth  before  any  entrj',  the  huslmnd  shall 
not  be  tenant  by  the  courtesy;  and  yet  in  this 
case  she  had  a  seisin  in  law;  but  if  she  or  her 
husband  had  during  her  life  entered,  he  should 
have  been  tenant  by  the  courtesy." 

The  wife  at  common  law  was  endowable 
where  there  had  been  no  actual  possession,  and 
the  rea-son  Is,  that  during  coverture  she  could 
not  take  possession  of  the  lands  of  her  husband. 
But  actual  seisin  was  neceasary  to  enable  the 
husband  to  claim  as  tenant  by  the  courtesy. 
This  rule  was  not  inflexible.  It  yielded  to  ci'r- 
cumstiinces,  as  in  the  case  of  an  advowson,  or 
rent,  or  where  an  entry  was  prevented  by  force. 
(Litt.,  sec.  417,  418.)  In  like  manner,  if  a  man 
have  a  title  of  entry  into  lands,  but  does  not 
enter  for  fear  of  bodily  harm,  and  he  approach 
as  near  the  land  as  he  dare,  and  claim  the  land 
as  his  own,  he  liath  presently,  by  such  claim,  a 
possession  and  seisin  in  the  land,  as  if  he  had 
entered  in  deed.  (Litt.,  sec.  419.)  And,  under 
some  circumstances,  living  within  view  of  th« 
land  will  give  the  feoffee  a  sei-siu  in  deed,  as 
fully  as  if  lie  bad  made  an  entry.    It  has  boun 
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held  tlmt  the  husband  may  claim  M  tenant 
the  courU>8y.  without  entry,  wild  lands  of 
which  hia  wife  waa  seized,  and  which  were  not 
hdd  adversely .   But  the  general  rule  of  law  ig, 

fUi*]  that  ♦thefts  must  Ix-  m  entry  dnrinir  mv 
arture,  to  enable  the  husband  )o  dnini  by  the 

At  no  time  during  the  life  of  Mrs.  Swann, 
does  it  apiH  ar  that  there  waa  an  entry  upon  the 
premises  in  rontrovorsy  by  horwlf  or  hvr  bus 
band.   On  the  contrary,  it  appears  the  defend- 
ant and  hfa  ancestor  held  tbe  land  adversely. 
It  is  clear,  thcrcfon',  that  Swann  could  not 
claim  as  tenant  by  the  courtesy,  and  conse-  i 
quently  no  such  right  could  interpose  to  pre 
vent  the  entry  of  the  heirs  of  his  wife.    They  i 
were  bound,  without  recrard  to  their  infancy  or 
other  disabilities,  to  bring  their  action  in  ten 
years  from  the  decease  of  their  ancestor.  This 
raaoHs  from  the  fact  that  the  right  of  action 
aooracd  in  the  lifetime  of  their  ancestor,  and 
the  rule  of  law,  which  does  not  admit  of  cumu 
laUve  disaUllttoa. 

By  the  same  principles,  the  devisees  of  John 
Page,  who  died  in  1800,  are  also  bannd.  The 
statute  also  baft  the  ri|^t  of  entry  in  WnUam 
ByrdPage. 

From  this  view  of  the  case,  it  can  scarcely 
Xk'  ncces.«*ary  to  notice  the  bill  of  exceptions 
taken  on  the  trial  by  the  plaintiff,  tk*  far  as 
etvidenoe  was  offered'  to  disprove  the  consideni- 
tion  named  in  the  deed  to  Mackay,  with  the 
view  of  renderinc:  it  invalid,  the  e^dence  waa 
properly  rejecteir  And  so  far  as  regards  the 
circumstances  wiiich  the  plaintiff  offered  to 
prove,  they  could  have  no  other,  if  any  effect, 
than  to  create  a  suspicion  of  unfairness  or  fraud 
In  the  execution  of  tiie  deed.  All  matters  of 
frand  and  trust  arising  out  of  this  transaction 
wfere  considered  and  decided  in  the  case  in 
equity  lately  brought  before  the  Court  of  Ap- 
peals of  Virginia,  by  the  parties  to  tlie  pres<'nt 
suit.  If  that  jurisdiction  were  rightfully  exer- 
cised, it  concludes  all  questions  of  frand  In  this 
case. 

Upan  Uie  whoU,  ice  ajirin  tJuJudfftuent  of  tht 
OInmU  Otmrt. 

ORDKK. 

This  cause  came  on  to  Ix*  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  Unitini  States  ff)r  the  Eastern  District  of 
Virginia,  and  wjus  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjiulged  by  lids  court,  that  the  judgment  of 
the  add  Circuit  Court  In  this  cause  be,  and 
the  same  is  hereby  affirmed  with  costs. 

Cltod-7  How..  717:  4  Otto,  779;  U  Otto,  310;  S 
Cart,  108^  nO;  t  BawyM  818. 


56*]  •JOHN  BUCHANNON  bt  Ak, 

a. 

SDWIN  UP8HAW,  Jb^NrnM. 

SnUe  and  etmneganee  qfianda  Ay  one  having  no 

title — ttuhACijUiikt  piirrh/ift  by  r/riiufar—  <tr(i"n 
to  cvfupd  true  title — i^jccltnciU — in/unctiou — 

(Mr.  OUat  JnstiM  TAinr  dM  not  sit  In  this  oanse.) 

Thcro  wen*  two  titles  to  a  tract  of  luiui. 
ior  title  held  by  Uptbaw,  and  the  junior  by  Uuck- 


n<«r.  i>oth  derived  from  tbe  sama  paiaoo  who 

sold  tu  iHJth. 

Iluckner  soon  afterwartlH  sold  to 
pai'l  lUieknerand  took  po8.«09«ton 

I  psliaw  Hulwequetitl y  ajfrt'od  to  rntit'v  the  sjilt? 
troui  the  nritrlnal  lioldcr  to  Hiiekner,  upon  ^t.•ce^^' 
inK  an  u.s8iirnuient  of  Hiu-knerV  Ixmd  for  tbe  puru 
ehaw  money,  not  yet  due,  ami  otlicr  hCH'nrities 

Tlie  bond  not  being  paid.  Ui>slitiw  tirotiirht  an 
ejectment  and  obtained  a  judtfuieuu  Buckner'i 
a.«8iKneaa  filed  a  Ull  to  obtain  a  patpetual  « 
tlon. 

There  Is  a  privity  of  contract  betwc««n  tbcm  and 
Upsbaw.  and  a  perpetual  inJuuctioD  will  bo  irnuited 
upon  their  fulflllina  tbe  oMJuattons  of  BiiokXHsr* 
their  asBfcnor ;  it  waa  not  tb«rdu^,  under  tbe  cii^ 
cumstanoeSi  to  have  tendared  tbe  money  to  Up- ' 
8baw. 

A  powt>r  In  nuokner  to  resell,  and  a  sale  mad0 
under  tlmt  |>ower,  prior  to  I'p.shuw'H  Rivinir  hia  aft- 
.sent  to  tin-  sale  fi-om  the  orisrlnal  bolder  to  Iluck- 
ner liiinM'lf,  did  nut  extinffuisb  the  e<)uital)le  rlsrtit 
of  Upshuw  to  rooeivc  the  purchase  money,  or  to 
proifed  uKulnst  the  land. 

I'pehaw's  ri»<-ht  not  destroyed  hy  laj  sc  of  time, 
because  lif  liad  ItrouRbt  suit  on  'Huckucr  s  lionfl 
and  the  otht  r  seeiirities,  and  wasnot  in  h  condition 
for  II  lonK  time  to  ninke  a  valid  title. 

Cpslmw,  l>einir  held  lK»und  t>y  his  iitwcnt  to  the 
sale  to  Buokner,  lBentitle<l  to  the  iidvantnKe  whi«'h 
that  paiKT  ifave  him  as  to  tbe  application  of  part, 
of  the  purebflso  money  to  OM  purchase  tn  pMRtor* 
ence  to  another.  . 

Interest  must  beatn  to  run  from  tbe  time  whon 
Upabaw  aaaerted  an  olalm  to  the  land,  and  what  in 
dua  to  Uaabaw  muat  ha  mada  np  hr  the  prasent 

boldstaoCfbaland,eadi  ona  aoai  

portion  to  the  price  Whlcdi  he  paid  to  But 


pro> 


THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Ohio,  sitting  as  a  court  of  chancery. 

The  ca^r  was  this: 

John  Buchaunoa  and  others  filed  a  bill  iu 
the  Circuit  Court  of  Ohio  against  Upahaw. 

stating  that  Upshaw  had  obtained  a  judirtnrnl 
in  an  action  of  ejectment  against  them,  and 
prayine  for  two  things:  1.  That  he,  Updinw. 
might  t>e  perpetually  enjoined  from  proceeding- 
in  execution  upon  said  judgment;  and,  2.  That 
he  might  be  compelled  to  convey  by  dee<I  in 
fee-simple,  the  land  *which  had  been  theT'ft? 
subject  of  tbe  suit  in  ejectment.  Tkt  Circuit 
Goiut,  after  various  proceedings,  decreed  tlia? 
the  injunction  which  huii  been  tcmporiiril^ 
granted,  restraining  Up^^lmw  from  suing  out 
executions  upon  his  judgment  in  ejectment, 
should  he  dissolved;  that  the  bill  should  lie 
dismissed,  and  that  Buchannon  and  others 
should  pay  to  Upshaw  a  certain  sum  of  money 
for  the  rents  and  profita,  after  deducting  the 
value  of  the  improvements  made  upon  the 
land.  From  this  decree  an  apix'ul  wius  taken 
to  this  court. 

On  the  nth  of  December,  1780,  Beverly 
Boy  obtaine<l  fiom  the  Commonwealth  of  Vir- 
^nia  a  patent  for  one  lliotisiind  acres  of  land 
in  the  Virginia  military  district  of  Oliio,  and 
within  Clcnrinont  Coun^.  He  soM  three  bun- 
dred  acres  of  this  tract  to  one  Ruehunium,  and 
contracted  to  convey  the  remaining  seven  hun- 
dred (the  land  in  coniroveny  in  the  present 
suit)  to  Lyne  Shacklcford. 

On  the  10th  April.  1797,  Shacklcford  sold 
this  tnict  of  seven  hundrtnl  acres  to  Upshaw, 
the  defendant  in  the  present  appeal;  but  nut 
having  the  legal  title  in  hhnielf  at  that  time, 
Im  procured  it  to  be  made  directly  trom  Roy 


Nora.—. 

109. 


to  dainaoai  for  breach  of  cmUract  nj 
see  note  to  HopklBs  V.      •  Whaat.« 

Howard  1. 
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to  UpshAw,  without  passinir  tbrougli  himself. 
()n  the  30th  of  July.  1797,  Roy  accordingly 
executed  a  conveyance  to  Upshaw  for  these 
aewD  hundred  acres,  and  also  a  bond  for  fur- 
ther MKuruntx*. 

On  the  16ih  Novemlier,  1797.  Shackleford, 
\xixif  thus  destitute  of  the  legal  title,  neverthe- 
\m  aokl  to  I'iiilip  Buckner  the  same  tract  of 
■rreo  bundre<i  acres  which  he  had  previously 
told  to  t'pshaw.  It  was  alleged  in  the  bill  that 
th»  asJe  was  made  with  Upshaw's  consent,  but 
00  eridence  of  it  wa«  fumUhed,  except  that  In 
ibe  contract  of  1801  bin  consent  is  statcil  to  l)e 
0Tra  at  sometime  prior  to  1801.  At  the  aame 
time,  Shackleford  sold  aleo  to  Buckner  another 
met  of  one  thousand  acres.  The  price  for 
both  iracu  watt  1*1.020,  without  imying  what 
wu  the  feum  for  each  tract.  No  part  of  it  wa.s 
to  I*  paid  in  cash.  A  bond  of  Anderson  for 
£600  heUl  by  Buckner  wa8  oHsigned  to  Shackle- 
lord;  a  claim  against  C\»aL8  for  £250  wn.s  also 
•M^ned  over ;  anil  for  the  balance  Shackleford 
•freed  to  wait  until  Buckner  sold  the  one 
tkooMod  Aeven  hundrc^d  acreH.  provided  he 
■oU  it  prior  U)  January.  1799;  if  not,  payment 
to  be  then  made,  or  sooner  if  Buckner  should 
mS. 

In  179H  and  1799,  Buckner  sold  to  the  com- 
58*]  plainants.  or  to  those  *under  whom  they 
•iaim,  in  several  parcels,  the  whole  of  the 
«Ten  hundred  acres  in  question,  who  paid 
kim  in  full  therefor,  receive<i  conveyances, 
ud  entered  into  poMtession. 

On  the  18th  of  April,  1801,  Upshaw.  having 
Bftie  some  payments  to  Shackleford.  entered 
uto  •  new  contract  with  him,  which  was  in- 
doned  on  the  original  one,  stating  "that  since 
tlw  date  of  the  within.  ShaclSleford  had,  with 
iht  consent  of  Upf^haw,  sold  the  .seven  hundred 
of  hmd  to  Buckner  for  £*430,  which  sum  is 
and  it  was  agreed  that  Shackleford 
■■lijTi  Buckner's  contract  to  Upshaw, 
to  make  a  deed  as  soon  as  the  money 
thoald  be  paid.  But  if.  upon  application, 
din  out  pay  the  said  sum  of  money 
.  Upshaw  was  immetiiately  to  take 
to  hare  the  land  sold  to  raise  the 
interest. 

On'tiw  16th  of  Hav,  1808.  Shackleford 
migted  to  Upshaw  the  <-ontnict  lietwecn 
I^Hiifniil  and  Buckner,  and  uuthorixed  L'p- 
ihtw  to  reoeive  from  Buckner  the  balance  due 
ia  the  «iiie.  amounting  on  that  day  to  £5!^ 
II.  hsving  preriouslj  assigned  the  claim  upon 
Ootfrt  bond,  and  an  onler  which  Buckner  iind 
jhm  ttpOD  one  Copland,  the  attorney  who 
"  with  its  collection.    The  result  of 


tfepa 

•Ddix 


'^ktt,  dafaa  may  be  stated  in  a  few  words.  Suit 
•MbRMU^t  in  the  Circuit  Court  of  the  United 
:$m»alRicfamond,  by  John  Marshall,  in  1798, 
Ooala:  there  was  a  judgment,  a  ea.  m., 
M./  and,  linally,  it  got  into  chan- 
,  Coals's  widow  and  cliildren.  The 
at  last  gave  it  up  in  1820. 
Upikaw  made  more  than  one  effort  to  obtain 
from  Buckner.  which  was  due 


ihr  the  contract  assigneil  by  Shackleford. 
la  April,  1804.  heempowere<i  John  H.  Upshaw. 
VhowM  going  to  Kentucky,  to  receive  from 
iMkMrtnesam  due  on  his  contract;  and,  on 
aajTment  of  the  money,  the  agent  was  au- 
Mmmd  to  make  a  deed. 
HP^agcnt  called  on  Buckner,  who  exprewed 

towabd  1. 


much  anxiety  to  comply  with  his  contract,  and 
induced  the  agent  to  remain  some  days,  in  the 
hoi>e  of  raising  the  money.  But  he' failed  to 
pay  any  part  of  it.  The  agent,  after  authoriz- 
ing John  O'Bunnon  to  receive  the  money  fn)m 
Buckner,  and  make  him  a  deed,  returned  to 
Virginia. 

Upshaw  drew  an  order  on  John  O'Bannon 
in  April,  1807.  for  *the  money,  which  [*51> 
was  relumwi  protested  for  non  acceptonce. 
O'Bannon  shortly  after  this  died,  and  in  the 
year  1813,  or  1814,  Ujwhaw  obtainecl  from  his 
representatives  the  assigned  contract  of  Buck- 
ner, wluch  had  be«;n  left  with  him,  and  on 
which  was  indorse*!  a  credit  for  $100  on  the 
10th  April,  1805,  and  another  for  the  same 
amount.  18th  April.  1806.  On  obtaining  the 
contract,  Upshaw  caused  an  action  to  be 
brought  on  it  against  Buckner  for  the  money. 
The  suit  being  brought  in  the  name  of  Up- 
shaw. as  asignee  of  Shackleford,  there  was  a 
demurrer  to  the  declaration;  and  at  the  May 
Term,  1815.  the  Circuit  Court  of  the  Unileil 
States  for  Kentucky  sustained  the  demurrer, 
and  the  action  failed. 

Shortly  after  this,  Upshaw  commenced  an 
action  of  ejectment,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
against  Buchannon  and  others,  who  occupit-d 
tlie  land,  to  recover  possession  of  it,  which,  at 
May  Term,  1816,  failed,  on  the  ground  that 
the  patent  emanated  from  the  State  of  Virginia, 
suljsequently  to  the  deed  of  cession  from  Vir- 
ginia to  the  United  States;  and  of  course  Up- 
shaw was  only  invented  with  the  equitable  title 
to  the  land. 

In  August,  1817,  Roy  and  wife  executed 
another  deed  to  Upshaw  for  the  land,  in  com- 
pliance with  the  covenant  for  further  assurance, 
which  he  had  entered  into  in  1797. 

Some  short  time  prior  to  Decf-mber.  1820, 
Buckner  died.  His  will,  mside  in  February. 
1817,  contains  beciucstM  of  real  eslute  and  some 
small  legacies  of  |)ersonalty.  The  executor 
filed  two  accounts,  one  in  1822.  and  the  other 
in  182H.  the  latter  showing  ii  Imlance  in  the 
hands  of  the  executor  of  jf.V>.  18.  It  does  not 
apjiear  that  any  of  his  real  estate  wits  requirwl 
to  be  sold  to  pay  debts. 

In  1836.  Upshiiw  obtained  frf)iii  the  United 
States  a  patent  for  the  seven  hundred  acres. 

In  182U,  he  btDUghl  another  ejectment,  in 
the  Circuit  ('ourt  of  the  United  Slates  for  the 
District  of  Ohio,  against  Buchannon  and  others, 
occupiers  of  the  hind,  and  having  now  a  patent 
from  the  United  States,  .succeede<l  in  obtaining 
judfirment ;  upon  which.  Buchannon  and  others 
tileaanill  upon  the  equity  side  of  the  same 
court,  and  obtained  an  injunction  to  stav  pro- 
cee<lings.  This  is  the  bill  mentioned  In  the 
commencement  of  this  narrative.  *which,  [*0O 
upon  hearing,  was  dismi.ssed  l)y  the  Circuit 
Court,  and  the  injunction  dis«olve«l;  and  the 
case  now  came  up  by  an  appeal  from  that  de- 
cree. 

The  proceedings  in  this  ca-se  were  diversified 
in  its  history,  by  two  collateral  chancery  suiUs, 
one  by  John  li.  Uj>shaw  against  E.  I'pshaw, 
and  another  by  E.  Uwliaw  agjiinsi  Chamber- 
layne,  the  executor  or  Shackleford ;  but  as  the 
decision  of  this  case  does  not  re«t  upon  any  of 
the  factM  or  principle«  disclosed  iu  them,  ihey 
arc  not  further  notiL*ed. 
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Jfr.  Amidwty  and  Mr.  Leonard,  for  the  ap> 
pellants : 

I.  Koy,  the  original  o\MRr  of  iht-  cuuiiablt! 
title  to  the  seven  hundred  acres,  sold  the  land 
to  Shaekleford.  Shackleford,  on  the  10th 
April,  1797,  sold  the  land  to  tlpahaw  by  title- 
liond,  covcnantiui;  to  make  a  deed.  After- 
wards, on  the  Itttb  July.  1707,  Shuckieford 
again  sold  the  land  to  Buckner,  by  Utle-bund, 
received  a  part  of  the  purcluisc  money,  and 
agreed  to  wait  for,the  n.sidiu-  uniil  ihe  muuey 
could  be  raided  by  a  resjilc  liy  Bm  kner. 

In  this  state  of  factit  the  equity  to  be  thou 
adminintered  between  the  then  parties  was  ob- 
vious. Upshaw,  !iH  fhf  first  jiun  h.Lst  r  of  the 
equitable  title,  was  to  be  preferred  to  Buckner, 
although  he  may  have  purchased  from  Shackle* 
ford  without  iiuiice. 

The  rule  priitr  in  tempore,  potior  in  jure, 
would  then  have  applied,  for  there  wa.s  no 
laches,  aoquiescencQ,  or  fraud  chargeable  to 

Next  iu  nnk-r  \V!i.s  tlie  resale  by  Rurkner  to 
the  complaiimniii.  the  payment  in  full  to  Buck- 
ner, execution  of  deeds  bjr  Buckner  to  the  pur- 
chasers, and  the  taking  poeaenipn  of  the  lands 
by  the  pureha'-ers. 

Notwithstanding  all  this,  at  that  point  of 
time,  so  far  as  any  fact  is  jet  developed,  U p- 
shaw's  equity  was  the  heat.  He  stood  then 
upon  his  first  purcha.'ie  of  this  ((juilv.  The 
subsequent  sale  by  Shaekleford  to  Buckner 
was  in  fraud  of  his  title,  and  be  bad  given  no 
autti  l  ii  v  for  such  subscqoent  Mle,aad  stood 
wholly  uuaCTected  by  it. 

But  after  all  this,  on  the  18th  April,  1801, 
Upshaw  enters  into  communication  with 
Bhackleford.  the  fhradulent  vendor,  and  they 
enter  into  an  a^ri  lu  i  iuIct  sesd,  in  which 
61*1  it  is  recited,  that  liic  *isale  made  by 
Shaekleford  to  Buckner  had  been  made  wiu 
Uj^haw's  consent :  they  cancel  the  prior  agree- 
ment which  wilufsstid  the  first  sale  from 
Bhackleford  to  Upsliaw;  and  Shaekleford 
agrees  to  assign  to  UpelMW  tlie  contract  with 
Buckner,  and  to  authorize  him  to  receive  the 
money  due  from  Buckner;  that  iS,  the  £4S0, 
with  interest  at  5  pvr  cent. 

In  conformity  with  this  arrangement,  on  the 
7th  May.  1803.  Shaekleford  deTivLTtxl  to  Up- 
6haw,  Buckner  a  order  on  (Jopcland  for  the 
Coata  money;  and  on  the  16th  of  the  same 
month  assigns  to  Upshaw  tlie  contract  with 
Buckner;  and  on  the  17th  of  the  same  month. 
Upshaw  releases  Shaekleford  f  r<Mn  the  contract 
in  which  he  bad  made  the  first  sale  to  Uphaw. 

After  all  this,  there  remains  no  question  be- 
tween different  equities.  The  prior  et^uifable 
title  of  UpHhaw  w;is  extinguished.  He  could 
no  longer  itssert  his  prior  equitable  title  as  su- 
perior to  that  of  Buckner,  but  must  stand  in 
the  shoes  of  Shaekleford,  and  recognize  the 
equity  <  f  liiK  kner.  The  bill  ulleees  thai  Shaek- 
leford made  the  second  sale  to  Buckuer  with 
Upshaw's  oonaent.  Upshaw  denies  any  prior 
consent,  but  says  he  a^sr  n?"d  to  it  (j'ialifie(ily 
afterwards.  I  oo  not  know  that  it  makes  much 
difference,  as  to  the  extinguishment  of  his  prior 
equitable  title,  whether  the  assent  was  prior  or 
subsequent  to  tlie  second  sale;  but  as  the  proof 
stands,  the  prior  consent  i-  r>i :il)lished  beyond 
all  denial.  He  has  acknowledged  under  his 
seal,  that  Shaekleford  bad  made  the  sale  with  I 


I  his  consent,  and  that  stops  him  from  saying  the 

'  contrary. 

And  ag:iin.  if  the  consent  to  the  second  aide, 
whether  prior  or  subsequent,  did  not  extinguish 
Upshaw's  prior  equity,  it  is  extinguisbetl  by 
express  release  in  the  agreement  between  lilm- 
self  and  Shaekleford  of  the  ITth  May.  180®. 

Upshaw,  therefore,  must  stand  upon  the  con- 
tract between  Shaekleford  and  Buckner.  Uc 
mwt  f^tmd  as  the  aaaigneo  of  the  vendor  to 

ikickner. 

Let  us  now  examine  that  contract,  and  aacser- 
tain  what  interest  passed  by  it  to  Buckner,  or 
upon  a  resale  by  Itim  to  tliese  complainants, 
and  wiiat  interest  n  mained  in  the  vendor. 

At  the  date  of  this  contract,  the  legal  title  to 
this  seven  handred  acres  was  in  the  iruited 
States.  A  patent  hud  been  ijranied  fur  it  by 
the  Stale  of  Virginia  to  lioy,  the  warrantee, 
but  it  *was  wholly  inopemtive,  being 
made  years  after  the  deed  of  t  i'ssion. 

The  subject  matter  of  sale  wit-s,  therefore,  au 
equitable  interest  in  land.  This  interest  passed 
elfeclually  to  Buckner  by  a  written  contract, 
sufficient  to  satia^the  statute  of  frauds;  an-1 
thi.s,  notwitlistaiuhn^  the  purchase  nionev  u ;»« 
uot  paid.  {IJampM/u  v.  £kiekn,  2  HttJT.  &  JuhttS.. 
64.  )  It  passed  in  the  same  manner  upon  the 
sale  by  Buckner  to  tlie  complainants 

What  remained  in  the  vendor,  Shaekleford, 
or  in  Upsliaw.  h'm  assignee?  Xo  title,  no  in- 
terest iu  the  land.  If  anything  remained,  it 
was  simply  a  lien  for  the  tupaid  p\irchai-e 
money,  as  against  Due  kner,  while  the  laud  le- 
mained  unsold  by  him. 

Twenty-nineyearb  after  this  sale  to  Buckner, 
Upshtw.  pretending  to  Ix-  the  owner  of  this 
equitable  title,  obtained  a  i)aleul  from  ih*» 
United  States.  If  he  had,  at  the  time  he  m 
procured  the  patent,  no  tith:  to  the  land,  and 
no  lien  upon  it  for  the  purchase  money,  the 
consequence  is  irresistible  that  he  holda  it  aa 
trustee  for  the  reid  owner. 

I  have  shown  he  had  no  title  to  the  land. 
Let  us  now  inquire  if  he  had  a  lien  upon  it. 

The  lien  of  the  vendor  for  his  unpaid  pur- 
chase money  arises  i%s  well  upon  the  sale  of  an 
equitable  interest  as  upon  a  conveyance  of  the 
legal  title.  It  is  a  creature  of  equity  raised  be- 
tween the  immediate  jmrties  to  the  contract, 
and  sustained  only  against  subsequent  pur- 
cha.%rs  when  affected  with  notice  of  it. 

There  is  no  other  lien  or  charge  upon  an  es 
tate  so  shadowy  aud  so  little  obvious  as  ilii.s 
lien  of  the  vendor.  It  is  never  to  be  found  of 
record;  it  does  not  depend  upon  possession  of 
the  estate  or  the  muntments  of  the  title.  It  is 
not  sustained  by  any  matter  of  constructive 
notice,  but  only  exists  as  to  third  persons  Hxed 
with  actual  noti  i 

The  essence  of  this  lien  is  that  the  vendor 
looks  to  the  land  alone  for  the  money,  or  the 
land  and  the  {lurchaser. 

If  he  takes  collateral  security,  such  as  the 
note  of  a  third  person,  or  if  he  takes  simply  a 
mortgage  on  the  land  for  only  a  purl  or  the 
purchase  money,  or  if  he  does  any  other  act 
manifestadve  of  an  intention  to  look  primarily 
to  any  other  fund  than  the  land,*the  Hen  [*63 
never  arises.  Or  when  the  lien  has  fiist  at- 
tached, if  he  assigns  the  note  of  the  vendee,  or 
,  if  he  is  guilty  of  lach^  the  lien  is  gone. 
I    We  cnim  do  Uen  ever  existed  upon  this 
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Itnd  in  f«vor  of  Shackleford.  or  Upshaw,  his 

I.  B<v«me  the  contract  of  wile  looks  to  a  re- 
mlf.  and  to  th»»  fund  arising  upon  such  resale. 
M  the  fund  for  payment,  and  doe^  not  l(M>k  to 
ib^  Un<i. 

Shackleford  agrees  to  wait  for  the  unpaid 
purch****  money  until  Buckner  Hliould  sell  the 
liDd.  The  moment  the  land  is  sold  the  pur- 
chase money  lieconies  due;  but.  if  it  is  not  sold, 
the  purcliAM'  money  doc*  not  become  payable 
aotil  fourteen  months  after  the  date  of  the  con- 
trol. 

Whenever  the  contract  contains  such  consent 
to  8  rvAale,  and  looks  to  the  fund  to  be  pro- 
duati  on  a  re  sale,  there  is  no  lien  on  the  land. 
S4iirl.  Vend..  5.52;  Er  j^irU  Parker,  Glyn  ii 
Jmo..  22H;  fJo,tdx.  Mirfi,  U  Price,  MA;  10 
Price.  109.) 

We  do  not  pretend  that  Buckner  was  the 
a^pnl  of  Shackleford  in  making  the  re.-nle.  and 
lh*l.  tlu-rL-fore.  pavmeiit  to  him  wa.s  payment 
ki  his  principcd.  We  do  not  put  this  a.s  a  case 
between  principal  an«l  attorney.  The  simple 
•lueatioa  i"*,  after  .such  a  contract,  after  such  an 
«*n-«ment.  after  u  sale  to  a  third  person,  and 
ptTiDenl  in  full  by  that  third  iK-nron.  can  the 
WEBilor  «iy  to  the  new  purchaser,  ' '  You  have 
piid  roar  immediate  vendor  ju.st  a.s  I  agreed 
VMahould.  and  I  t<x)k  hi'^  covenant.  I  relied 
'  apno  his  faith  to  pav  me  the  money;  but  he 
km  not  done  so,  and  1  now  retjuire  that  the  lo<^<« 
ikall  fall  upon  you  and  not  ui>on  me,  and  that 
yoatiull  now  fmy  me  again  for  the  same  land 
vkidi  I  cr^tueated  you  Hhould  first  pay  for  to 


Now.  putting  liie  cji«:  in  the  .stronge.'^t  light 
tor  Ut><huw,  placing  him  in  the  niluation  of 
•  ftodor.  not  the  mere  a.s>ignee  of  the  vendor, 
ftTHting  htm  with  a  legal  title  retained  U[)ou 
IbtMle  In  Buckner,  yet,  is  it  not  clear  that  a 
ami  of  (-f|uity  would  compel  him  at  once  tu 
an«cy  that  legal  title  to  the  second  vendee, 
wfaoluMl  full3'  paid  his  purchiuse  money? 

Whenever  the  holder  of  a  legal  title  encour- 
4fS  a  purchas4T  to  deal  with  another  for  his 
■tote,  or  inve-tt-H  another  |Kfrson  with  the  means 
of  iapo<>ing  upon  others  as  the  true  owner,  or 
■  tUoit  when  a  pun-h.^ser  i»  dealing  with  an- 
64*]  other  for  his  estate,  a  court  *of  equity 
will  Dover  allow  him  afterwards  to  assert  that 
title  agniust  the  purchaser, 
la  a  court  of  equity,  when  the  con.scicnce  of 
'ptrty  w  not  atfix-te*!.  the  holding  of  the  legal 
'»  everything.  A  sjili.stied  mortgage,  an 
idiog  term,  a  d(«d  .surreptitiously  ob- 
tained, are  e*iually  available;  but. where  in  ref- 
c^jcelo  third  persons  thecon«luct  of  the  holder 
of  the  legal  title  has  l>een  such  as  that  it  would 
he  inequitable  lo  Asuvrl  it  against  the  holder  of 
tk«  e<{uitable  title,  then  a  legal  title  is  no  pro- 
tecooa.  (1  P  Williams.  893;  3  Uussel.  1 ;  Sugd. 
Tend  .  ?-i8.  Fiiu  li".s  H.-p..  liH.) 

U  i%  said  the  com]>ljiinani3  were  bound  to 
kaow  what  iort  of  title  Buckner  h.^ul.  that  they 
■M  be  takeo  to  know  that  he  held  only  by 
coabact  aod  had  not  paid  his  vendor. 

Take  il  as  granted,  and  suppose  them  to  have 
had  notice  of  the  very  article  under  which 
held,  and  what  then?    What  i^i  the 
there  held  bv  Shacklcfor.l?    '•  I  con- 


ttaiu,  in  order  Uj  raise  a  fund  to  pay  me 

lau( 


ii  yet  dm,  you  may  sell  this  laud  to 
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others;  they  are  to  pay  for  the  land  lo  you.  not 
to  me.  and  you  are  to  pay  it  to  me.  I  look,  not 
to  the  land,  but  to  the  fund  which  is  to  coino 
in  place  of  the  land,  and  I  trust  you  to  receive 
and  fKiy  it  over  to  me.  I  give  you  fourteen 
months  to  pay  the  money,  if  you  do  not  sooner 
.sell  the  land;"  but  the  moment  you  sell  it,  if  it 
be  to-morrow,  you  are  to  take  the  money  you 
receive  and  out  of  it  pay  me  my  debt." 

We  sjiy.  therefore,  because  of  this  clause  of 
resale,  there  was  no  lien  on  the  land. 

II.  Lien  lost  by  laches. 

But.  if  there  was  a  lien  for  the  purchase 
money  after  the  sale  to  the  complainants,  we 
next  claim  that  it  was  lost  long  ago  by  laches 
of  I'psshaw. 

We  have  shown  that  Up«haw  stfKwl.  not  as 
vendor,  but  simply  its  his  assignee  of  tlie  debt 
due  for  the  psirchase  money.  lie  was  once  con- 
nected with  this  land  as  a  purchaser;  but  we 
have  shown  that  lu-  r*'Ii'a.H«'d  the  interest  so  ac- 
(juired  to  Shackleford.  and  agreed  to  take  a  cer- 
tain sum  of  money  instead  of  the  land.  He  had, 
therefore,  in  fact,  on^  a  money  claim.  The 
land  was  never  his.  nor  intended  to  become  his. 

We  take  it  as  grant(Hl,  in  this  view  of  the 
case,  that  he  might  look  to  the  land  as  seeurity 
or  means  of  payment,  but  he  had  *otlier 
security,  the  monev  due  from  Coats  for  a  part, 
and  the  responsibility  of  Buckner  for  the  whole. 
Time  and  lach(«  would  bar  him  of  all  these 
securities.  The  debt  was  the  principal  thing, 
the  lien  on  the  land  the  mere  incident.  Time 
would  bar  the  debt.  It  would  be  most  .singular 
that  after  a  lapse  of  thirty  years  we  .should  find 
not  only  this  debt  yet  valiil.  but  the  mere  col- 
lateral lien  which  attended  it  also  in  full  vigor. 
It  would  remiire  sleepless  vigilance  to  bring 
that  alwut.  Instead  of  this,  there  has  been,  .so 
far  at  least  as  thr-  lien  is  concerned,  the  most 
culpabli!  negligence. 

The  Coats  lx)nd  covered  onlv  part  of  the 
deb!,  £2.50  out  of  €420;  for  the  (lilTereiice.ilTO. 
Upshaw  could  look  only  to  Buckner  or  the 
land.  Nothing  appears  to  .show  that  any  step 
was  taken  by  Upsliaw  <m  the  Coats  claim.  A  suit 
had  bren  brought  upon  it  in  17U8.  three  years 
before  he  became  the  assignee  of  Shackleford. 
Judgment  wa.-?  rendered  on  it  in  ISOO.  and  the 
writ  of  M.  m.  had  been  in  that  year  returned, 
not  found.  The  oriirinal  suit  had  been  com- 
menced by  capia.s,  bail  given,  but  no  suit  ajv 
pear.-*  even  lo  have  been  brought  on  the  bail- 
iMjud.  An  alm4  m.  m.  in  1801.  never  returned, 
is  the  last  step  taken  upon  the  judjrmenf.  ?"'or 
the  nine  succeetling  years  no  step  is  taken.  On 
the  -tlh  January,  1809.  Buckner  takes  the 
matter  in  hand,  and  gives  a  jxiwer  of  attorney 
to  Marshall  to  collect  the  money  from  Coals. 
In  1810,  a  bill  is  tHed.  in  Buckner's  name, 
against  Coats's  representatives,  to  set  aside  a 
fraudulent  settlement,  which  is  continued  for 
ten  years,  and  then  dismt.s.sed  upon  the  default 
of  the  plaintiff,  Decemlier.  1820. 

There  is  no  evidence  of  the  slightefct  action 
of  Upshaw  in  th«se  proceedings,  nor  is  anv 
thing  of  the  .sort  stated  in  the  answer.  Tho  only 
statement  in  the  answer  is.  that  the  suit  against 
Coats  •'  was  diligently  prosecuted."  It  is  not 
said  by  whom.  We  have  seen,  however,  how 
diligently. 

Then  as  to  the  claim  on  Bu<;kncr.  The  steps 
taken  by  Buckner  are  the  following: 
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In  April,  1804  (three  years  after  the  assi^- 
meiit  from  Sbackleford).  Upebaw  sent  by  Jolin 

H.  Upshrtw  to  (lemanii  ihi^  money.  It  was  not 
paid. iiihl  thecluim  was  put  hy  John  II.  Upshaw 
in  lilt-  luuiil  tj(  ()  BrmiioM  for  collection,  wlio 
received  ;^200  froai  Uuckuer,  but  did  nothing 
more. 

<MI*]  *ln  Dofcniher.  l*^^".  Tp'^haw  assij^ned 
i*50»)  of  the  liuckncr  debt  jo  .loim  II  Upshaw, 
and  gave  hiiu  anoitWron  O'Bannoii,  April  1. 
1807,  lo  receive  tlie  money  if  collecied.  This 
onler  wn>  nrotestcd  for  nonpayment.  Nothing 
further  is  done  for  seven  years;  until  February, 
ltil4,  wlien  Up6haw  coiainences  a  soil,  in  liit> 
own  irntn^,  against  Buckner.  on  the  Shackle' 
fnnl  f'nntrac!.  nurl.nrr  di  murrcd  to  declara- 
tion, ou  the  ground  tluii  the  at  iion  .should  have 
been  brou^t  hi  Shack  icford's  name,  and 
the  demurn^r  was  sustained,  and  judgment 
upon  it  apiin»t  rp>?liaw  at  May  Term,  1815. 
Tiiis  \vj;s  tiif  end  oi  all  vi;iilance*as  to Bucknc-r, 
who  lived  until  1820,  and  then  died  posaaised 
of  !arg«  real  and  personal  estate.  His  estate 
huH  since  been  sellled.  aid  it  appears  it  was  not 
neoes-sary  lo  sell  his*  re^iT estate  lo  pay  his  debts. 

TliiH  is  the  sum  total  of  vigihim c  us  to  Coats 
and  Hnckner.  showing  the  mo.st  tardy  pro 
reifliiir^.  and  thos<;  (hifeated  by  the  grow?  igno- 
rance of  UpnhawV  :ii.riiis. 

Now,  it  would  be  M range  if  all  this  delay  ha^ 
not  wholly  defeatfd  all  prospectof  a  recovery, 
of  pi;hrr  tlir  ('onf>  t  l.'iim  or  the  deist  n^ninst 
iiucUiicr.  in  all  juohability  the  Kcniiu  ky  stat- 
ute has  long  nince  barred  an  action  in  favor  of 
Sliackleford  (»r  liuekner;  or,  if  there  be  no  lim- 
ilation  in  that  Stale  us  to  .sjK'cialty  debts,  a*  we 
lifiievy  it  is  tlie  ca.se.  the  prehuniptinn  (jf  pay- 
lucul  is  conclusivv.  And  the  Virginiu  statute 
has  barred  the  action  a^inst  Coats's  bail,  or 
agiunst  the  sheriff  for  failin<x  to  retttrn  the  la£t 
cu.  ml.  Or,  if  there  wa»  no  bar  by  liniiution 
or  presUtDpUon,  the  a.s.sets  of  Coats  and  Buck- 
ner  are  beyond  the  reach  of  their  creditors. 
One  has  b*!en  dead  nearly  forty  years,  the  other 
(Buckner)  twt  uty-two  years. 

With  what  conacience  can  UpBhaw,  after  all 
(his  delay  and  loss,  seek  to  make  these  pur* 
cha-sers  from  Hiu  kiicr  again  pay  for  the  ir  lands? 
If  he  liad  come  foi  wanT  in  good  lime,  ihey  un- 
doubtetUy  might  have  re-imoursed  themselves. 
])y  action  agamst  Buckner,  either  upon  the  cov- 
eiianiK  in  liLs  deed  or  (by  subrogittiou)  ou  the 
contra<:t  with  8hackIeford;  but,  hs  ii  is,  his 
negligence  has  put  that  beyond  reasonable  prob- 
abliity. 

But  if  Tpshiiw  had  Vtecn  ri^ilant  against 
Cuttt«  and  liucknei'.  il  la  uo  excuse  for  his 
laches  as  af^nst  these  {complainants.  He  did 
know,  as  early  as  1799.  that  these  complainants 
wem  in  possession  of  these  lauds,  claimmg  anci 
07*"]  uii[.ro\  iitg  them  us  their  own.  ♦Now,  in 
1915  he  vioa  pun»uing  Buckutu:  for  the  money ; 
and  up  to  ItuO  the  suit  in  chancery  was  going 
forv.'anl  as  lo  the  CamX^  i  luirn.  He  still  consid 
ered  the  contract  as  open,  and  never  makes  any 
demand  of  these  complainants.  In  1818  he 
scek£  to  turn  them  out  of  iKjsession  by  an  action 
of  ejectment.  He  does  not  ask  them  for  the 
money.  He  does  uoi  exhiliii  iiis  right  to  re- 
ceive it;  butdemaudii  their  laud,  and  when  he 
comes  to  show  his  right  to  that,  he  exhibits 
nolhini;  but  a  void  patent. 

He  then  iic«  by  fur  tiight  years,  until  1826, 
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and  obtains  a  patent  from  the  United  States  by 
means  of  -  his  deed  from  Roy,  the  warrantee, 
which  deed  was  obtained  in  contirmalion  of  a 
contract  which  he  had  released  and  rescinded ; 
and  at  last  in  1^29.  after  these  cnTnplainants 
had  been  in  peaceable  poss<iSsion,  to  his  knowU 
edge,  for  thtrtr  years,  he  brings  his  last  ejet^t- 
ment,  nnd  seeks  to  turn  them  ofT  the  land. 

IS'ow,  sn  far  as  his  rijxlit  to  make  these  com- 
plainants j>ay  him  Huckner's  debt  is  oODCemeci. 
there  has  been  no  demand  for  thirty  vears.  and 
in  the  mean  time,  in  consequence  of  his  laches, 
these  e(>niplainants  have  lost  all  chanoe  of  in- 
demnity from  Bucluicr. 

Such  laches  will  bar  not  only  a  mere  equitable 
lien  for  iMirchase  monry. which  is  the  mosl  that 
Upshaw  ever  had,  but  in  eijuiiy  ii  would  bar  a 
legal  title,  especially  one  obtained  from  a  mere 
tru.stee.  under  circumstances  like  the  present. 

The  rule  prior  in  U  mjwre  does  not  apply 
will  re  the  holder  of  the  tirst  equity  Is  guilty  Of 
lachetk.   (Sug.  Vend.,  728,  729.) 

We  claim,  therefore,  that  Upshaw  is  not  en- 
titled tn  demand  the  Buckner  debt  frotn  the 
complainants.  If  he  is  entitled  to  any  relief 
against  the  complainants, it  is  ordy  to  that.  But 
the  decree  of  the  Circuit  (  ouri  iroes  quite 
beyond  that,  and  gives  him  the  land  itself,  and. 
in  addition,  a  sum  of  money  for  rents  and  prof 
its  larger  than  the  Buckner  debt,  princijial  and 
interest!  « 

This  part  of  the  decree  proceeds  upon  tlie 
idea  that  he  sold  this  land — that  he  stands  an 
vendor — his  purchase  moneyunpaid — ^guilty  Af 
no  laches;  and  that  these comphunHnts,  a-s  pur- 
chasers, have  refused  to  i>ay  him  their  pur- 
chase money,  or  liavi'  wrongfullv  delayed  it  so 
long,  that  he  can  rescind  it,  and  take  back  liia 
land.  I  have  already  shown  the  gross  laches 
on  his  pari,  so  gross,  that  if  he  was  the  immo 
diaie  vendor  of  the  complainants,  *and 
they  had  agreed  to  pay  him  the  purchase 
money,  he  could  not  recover  it.  but  it  would 
long  ago  have  Ikcu  barred,  or  presumeil  to  lie 
paid. 

But  the  complainants,  what  liave  they  done 
to  lose  their  land  to  Upshaw? 

He  is  not  Iheir  vendor.  He  is  (as  has  brrn 
shown)  the  mere  assignee  of  a  debt,  never  look- 
ing to  this  land  but  as  a  means  nf  seciirtnir  ita 

l>aymcnr.  Tfc  ha<«  never  demandcnl  payment  f>f 
them.  Willi  full  knowledge,  he  allowed  ihem 
tt)  iro  on  for  tliiriy  vears,  wasting  the  bosi  of 
their  lives  in  reclaiming  this  land  from  tiie 
wilderness.  They  have  been  guilty  of  no 
ladies  -of  no  bad 'faith.  They  say  in'theirhill 
thai  ihey  were  in  total  ignorant^  of  his  claim, 
or  of  any  defect  in  their  title,  until  he  recov- 
ered against  then)  in  the  lant  ejectment;  and  alt 
this  Lpshaw-  udmiti  iu  his  answer.  Tiurv 
never  refuse<I  to  pay  the  Buckner  debt,  for  ft 
was  never  demanded  of  them. 

And  if  they  had  reftined.  that  refinml  would 
not  have  prejudiced  them;  but  they  still  would 
iiave  saved  th»-ir  land,  by  application  to  equity. 
That  (lel)t  was  not  of  their  eoniracting.  It  Whs 
/v  -  ihier  aliott.  They  had  a  right  to  have  it 
fully  sifted  in  this  c<mrl.  No  one  cua  doubt 
this. 

Again.  If  it  were  the  case  of  vendor  and 
vendee,  before  the  vendor  can  count  time  and 

laches  against  the  vendee,  and  go  fi^r  a  rescis- 
sion, he  must  show  himaelf  ready  and  able  tu 
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comply  with  his  contract.  (  TfiZ^w/i  v.  Ttipptin, 
«0  Rep..  175.) 

I* pshaw  cnuM  not  (icmiind  t-ilher  money  or 
kad.  un;il  18".i6.  for  he  couM  never  before  that 
d»\  (n:ike  a  title.  And  up  to  thin  moment  lie 
rtonot  perform  that  very  contract,  with  which 
be  i<  connect e<l  as  assiirnee — the  contract  be- 
tween ShacklefortJ  and  Buekner.  If  the.se 
complainants  are  to  pay  the  purchase  money 
for  Buekner.  they  can  only  l>e  a.ske<l  to  do  so 
apr>n  h:iving  the  benetit  of  that  contract  and  a 
perfonnance  from  the  other  parly.  Slmckle- 
fopl  Ktipulate^t  to  make  Buckuer  a  warrantee 
dewl,  and  that  deed  L'p«<ha\v  has  not  yet  pro- 
ducevl.  If  Shaoklefonl  is  dead,  we  must  have 
•udi  a  deeti  from  his  repreH-nlatives  as  lunds 
hb>  Cytale.  Up<:haw".s  de«'d  will  not  satisfy  the 
cricitrat  t.  We  do  not  kn<ivv  what  he  may  have 
donetocncumU-r  the  title,  or  how}»afe  we  would 
ht  with  his  waraiitue.  We  arc  not  tx>und  to 
lake  ii  a*  of  course. 

60*1  *Furlher.  Iicfore  Upsliaw  could  rescind 
Ibernntract  andtak<'  the  laml,  he  must  place  us. 

Burkner's  aa5i::nees,  in  ptotu  quo.  He  must 
^ive  u^lLe  claim  on  t*oats;  he  must  transfer  to  us 
lb*-  rhirn  on  Buekner:  and  In-  tnusf  pay  back 
!»  u-  the  money  he  received  from  Buekner. 

Lastly.  The  contract  for  the  one  thou-sand 
wren  hundred acrea  is  one;  it  must  l»e  rescinded 
ihMn.  or  not  at  all;  and  a.s  to  the  one  thf>UMUid 
•rrw  it  can  never  Ih*  rescinded,  for  that  part  of 
it  w  r»erforme«i. 

III.  If  the  court  retjuire  the  coinplainanls  to 
paj  the  Buckuer  del)t.  a  ^jue-slion  arises, 
whether  a  pro  nit't  allowance  be  made  for  the 
iViO  pai<i  bv  the  .Xnderxon  l)ond. 

It  ii  clearfy  rij^ht  to  allow  that  crtnlit.  Sh;ick- 
Worl  *»ld  to  Buckuer  two  tracts  as  one.  for  an 
nii'e  consiileraiiou  of  t'I,0"-JO.  The  contract 
fpcuk.t  of  the  two  tracts;  tliai  is,  the  tract  of 
naelhou-tand  acri'.s,  an<l  of  seven  liunilred  acres. 

the  one  thousand  seven  hundred  acres." 
That  in  no  price  fixed  for  one  as  distinct  from 
the  other:  llie  tiale  is  in  fxtlUlo.  The  t'tlOO  is 
mU  and  indorsed  generally  upon  the  contract. 
AO appIic:ilion  wa.s  made  to  one  of  the  tracts 
by  ll*e  parties  at  the  time  of  the  payment.  In- 
<Md,  without  the  concurrence  of  Ix'th  tin*  par- 
tiei.  Httch  siM-cial  application  could  not  be  made. 
Theeoairact  did  not  admit  it,  for  here  wiu>  no 
laKof  two  debts,  or  of  two  tracLsof  land,  wilh 
ilhthii.-:  »uin-<  due  for  each.  There  was  liul  one 
debt,  due  for  two  traclJ<'of  land,  .sold  as  one. 

IV.  As  to  the  rents  and  profits  and  impruve- 

\i  Xikt  c<mrt  are  of  opinion  thai  l" pshaw  is 
cauikd  lu  the  land,  the  remainini^  (piesliuu  is 
■Bm  that  part  of  the  decret^  of  the  Circuit 
vDort  which  touches  the  allowance  tu  t>e  made 
to  Upahaw  for  rents,  aud  lo  the  compiaiuaiit^ 
for  itofirovemeuls. 

Tbc<lecxvc  giviD  to  the  complainants  their 
lipwmyLiiU  made  up  to  the  year  1818,  with- ! 

KhMmt;  and  to  l'|>sliaw  the  annual  rents  | 
haKttA  Uxtm  181H  to  IS4(),  by  which,  in 
"Milition  lo  the  lanil.  now  worth  from  $i5,0(M) 
•  $J),0(M.  L'()(ihaw  i-ecoversa  decree  against  liic 
onnpiaiaanis  for  |14,7U2.30,  iK-iuir  a  little  moi*c 
tkntlM  bulanc^  due  upon  the  iiuckner  debt  I 
WccUmtbe  true  rule  to  be,  to  allow  improve- 
tnrtit>  up  to  tlie  time  of  briugiugthe  ejectment 
b;ibd  which  the  land  was  r<K.'overed,  and  to 
f'faaife  reots  from  that  lime. 
ciowAmn  t. 


I    *Thi8  is  according  to  the  rule  fixed  by  [*70 

!  the  occupying  claimant  law  of  Ohio. 

It  is  said  thai  law  does  not  apply  to  this  case, 
as  the  title  of  the  complainants  is  not  mlverse 
to  that  of  rp.shaw. 

It  is  shown  that  the  complainants  to<jk  the 
po»s<.'.ssiou  under  a  claim  of  the  fee,  having  paid 
their  ventlor  in  full,  and  taken  a  conveyance  in 
fee.  They  did  not  hold  in  subordination  to  any  • 
one.  Their  |K)s.se.s«ion  was  therefore  adverse. 
{J,irk!ii>n  v.  /•;///>.  13  Johns.,  118.)  The  occu- 
pying claimant  law,  therefore,  furnishes  a  rule 
of  adjustment  which  this  court  will  follow. 
(liiink  of  IhtiniUini  v.  DmUt  tf'H  Lcjutee,  2  Peters, 
52B.) 

Memtfit.  }fnrehr<ul  and  Coi  argued  for  the  ap- 
p<'lkH'  upon  the  following  grounds: 

The  ap|K-llants  have  not  sustained  by  proof 
the  material  allegalions  in  their  bill. 

1.  The  appellants  in  their  bill  charge  that 
Shat'kleford  wa.s  authorized  by  the  apix'llee  to 
sell  the  land  to  Buekner;  the  answer  negaiive« 
the  allegation,  aiul  there  is  no  proof  contradict- 
ing the  answer. 

2.  The  appellee,  however,  admits  that  in  18(KJ 
he  gave  his  conditional  assent  to  that  siile;  and 
if  the  condition  had  Iteen  (*omplie<l  with  on  the 
part  of  Buekner.  his  ;iKsent  would  in  ecjuity  Im- 
construed  as  having  relation  back  to  the  time 
of  Shacklefonl's  contmcf  with  Buekner.  and 
have  bound  him  to  convey  the  laml.  The  con- 
ditions on  which  his  a.v*ent  to  that  contract  whr 
obtained  are.  .ShackU'ford  agreed  to  a.ssign  him 
the  contract  made  with  Buekner.  and  t;ive  him 
full  power  and  authority  t<»  receive  from  Buek- 
ner the  t426  then  due  lor  the  laud,  with  inter- 
est thereon,  at  the  rate  of  5  |K*r  cent.  |x*r  an- 
num, from  the  1st  day  of  December,  171*7.  till 
paid,  and  Buckuer  wjis  to  pay  him  the  money 
thus  due;  and.  on  those  conditions  Inking  com- 
plie(i  with,  llie  api)ellee  a.s.sented  to  the  sale, 
antl  bound  him.self  to  ctmvey  the  land  lo  Buek- 
ner. 

3.  Tlie  conditions  on  the  agreement  lo  per- 
form which  the  assent  of  the  appellee  was  oh 
tained,  as  aforesaid,  so  far  as  the  same  were  to 
have  been  performed  by  Shackleford,  were 
never  performed  by  him  until  the  Kith  of  .May. 
lbt)3.  L'ntil  those  <'<»ndiiions  were  performed 
by  Shacklefonl,  the  apjH'llee  had  no  power  f»r 
•authority  to  apply  to  either  Buekner  or  [*7  1 
(;oats  for  payment,  or  to  receive  and  receipt  for 
the  purchii.se  inouey.  if  the  simie  had  In-en 
tendered  to  him.  The  written  order  on  Cope- 
laud,  which  Buekner  gave  lo  Shackleford,  to 
which  we  have  already  referred,  was  never 
transferred  by  Shackleford  to  tiie  ap|K'llee;  »o 
that  the  ap|X'llee  never  had  anything  to  do 
wilh  the  collection  of  Coats's  bond,  or  any  au- 
thority to  receive  the  money  due  thereon,  had 
it  been  collected. 

4.  That  pari  of  the  condition,  namely,  the 
payment  of  the  1*420,  with  int'jrest.  &c.,  which 
was  to  have  Ix'cn  performed  by  Buekner.  ban 
never  been  |KM-forined.  eitiier  by  him  or  by  any 
other  jM'rson  for  him.  The  paymenu  credited 
(»u  the  contract  between  Shackleford  and 
Buekner,  while  the  sjime  remained  in  posses- 
.siou  of  (Jt'Bannon,  were  never  received  by  the 
appellee.  OBannon  had  no  atithorily  from 
tlie  appellee  to  retx-ive  from  Bu«:kner  partial 
payments  on  the  contract.  Ills  authority  was 
limited  and  contiiied  to  the  receipt  of  the  eti- 
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tin?  gum  dtip  and  the  delivery  f-f  tho  Thr*  partial  paymfnis?  The  appellantH  have  pre- 
ttOegmkm  in  tbe  appeibnt's  bill,  ibat  O'Banoon  ^  s«nted  no  valid  excuw  for  their  nonprodacUoti ; 
wu  dalT  •niharweA  br  John  H.  Upshftw. '  and  tbe  verr  f  net  of  keefi^ng  back  those  doca- 

whom  th'-v  f  li:.rn.,.  MC'ii  inrr-eipri  with  piwrr  nf  menT«!.  if  ^n  h  r-»n!ly  t-xi^T.  rai-r*;  a  Mispicion 

•kuljt^ututiim.  to  ri(i-ive  from  Btitkner  partial  lhat  ail  wms^  not  rtgiit.  auti  liiat,  if  thcj  were 

|«3rment,«i  on  <wid  contraicl.  Is  positively  denied  product-d.  they  would  prove  tbe  allegatiooa  in 
by  the  appellee  in  hisanawer.  and  that  dental  is .  their  bill  to  be  untnie.    Tbe  two  payments  in- 

fully  stisiained  by  the  depositions  nf  John  H.  dorsed  without  the  autbontT  of  the  appellee 

I  j.-hiiu  and  th<-' r-ci  !;>'  -jivf-n  hy  him      fli.'  inii'^t .  vhereforr%  wereapectfuiljaaboiit,  M laid 

appellee,  for  the  said  original  contract  It  fi  with  out  of  the  case. 

O'HaanoB.  and  power  of  attorney  dateri  April  4,  Tbe  £60iJ.  the  pmoeeds  of  Anderson's  bond. 

I»«ft4.  to  whirh  thi' court  L-t  r''-[>>  't  fully  rt'ferrcfl.  was  applied  in  *f)ayment  of  thr-  mnney[*T3 

From  that  deiiiai.  and  tho^-  d«.iH«.itions  and  due  by  Buckner  to  Sbackiefonl  tin  the  one 

Koripts.  we  draw  the  ronclu*ions:  Irt.  That  tbou^^nd  arrt**  of  land  sur^^  vcl  for  Javin 

the  appellee  executed  a  deed  to  Bocknerp  as  an  Ikliller.  and  which  was  soki  by  the  l&Uer  to  the 

encrow.  and  plaeed  the  name  in  tbe  tuuids  of  former,  as  aforesaid,  and  no 'part  of  that  ram 

lii-  aj-i-nt.  John  11  r['-<ii.i'A  .  for  tli»'  piiri^o<<- nf  w.i'-  applied  in  payment  of  the  lands  in  qiies 

beingdelivcred lo Buckner u[>oQ iherecciptfrom  tkni.    Thi.*  po»iition  is  !!!!«ta5ned  from  the  fol- 

hfm  of  the  £.>J0  9j»..  \hi  jmrchase  money  then  lowin/r  farts  and  circuniHi  un  i-: 

due  on  f!i»- !;ii;d.    2d.  That,  for  the  purpofv  of  IM.  Shackleford.  ai  tlu-  'xnv-  hp  cnntrartrd 

avoiding  uuy  difliculty  with  Buckner  respect-  with  Buckuer.  was  invoud  witii  iht-  ( quitablc 

ing  the  conveyance  of  Raid  land,  the  appellee  title  to  this  one  ihnii-and  acn-s,  but  he  was  not 
empowcftd  bbsaid  agent,  on  Ibe  receipt  of  (be .  invested  with  either  the  equitable  or  legal  title 
said  pnithase  money,  to  execute  to  Boekner '  to  the  seven  hundred  acres  of  land  fn  qtMStioii. 

«ucb  other  or  further  con  vrr  an  re  or  assTirance  and  if  is  thcreff^n'  rv;i-o:j;d.if  to  infer  that  he 

a«  mijeht  be  deemed  Qccefi«ary.  in  order  to  invest  applic^l  that  Kum  to  i  he  payment  oflbedebldue 

in  Buckner  a  perfect  title.  Sd.  Thatsaidagent  to  bim«elf. 

wa«  not  cmpoweri'd  to  receive  partial  payments  3d.  £600  was  the  precise  sum  which  was  ir> 
on  said  contract,  but  was  limited  and  confined  be  paid  by  Buckner  to  Shackleford  for  tlmi 
to  th<'  r»r'-ij»r  of  t  lie  entire  sum  due.  The  words  one  thousand  .ncr*^  of  land. 
72*J  in  the  *power  referred  to  in  tbe  said  re- '    ;kl.  In  1808.  Staackieford  i^twured  Chamber- 
oeipt  are.  "aiid  to  recefve  of  said  Buckner  the  layne.  the  patentee  of  said  one  thouwind  acres 
sum  of  five  hundred  And  thirty  pound'.,"  it*-.,  of  Irind.  to  pxi  rtitc  a  dpcd  of  rnnr«  y;inoc  for 
"  for  the  ab<»ve  land."    The  apfiellee  \\ti»  will-  tliL*  same  to  Bui  kner,  anil  the  said  deed  uud  tin- 
ing  to  confirm  the  contract  upon  being  paid  the  patent  which  Chnmberhiyne  had  obtjiined  for 
enUre  sum  due.  but  not  otherwise.    He  wa.s  the  land  were  afterwards  transmitted  to  Buck- 
not,  by  the  receipt  of  partial  payments,  willini:  ner,  by  the  hands  of  tbe  appellet,"  or  his  aeent. 
to  .  xlend  the  litiie  of  pnyment  of  ilie  residue  John  II.   I  p-ltaw.     WiiD'ai  SIiMcklefurd  bavi 
to  an  iodetinite  pcrioo.    4th.  That  said  agent  done  that  if  any  portion  of  the  purcha-se  money 
was  not.  by  hi«  prinripal.  Invested  with  power  I  still  remained  due  to  bim  by  Buckner? 
of  substitution".    Tld'-  i*.  inferable  from  Hie  4th   When  Shackleford,  in         fir-t  infortn- 
fact  that  no  such  power  in  rtfcrreii  lo  iu  the  re-  e<i  the  u})|H*llee  that  he  h.td  sold  to  Buckner  th«' 
ceipt  which  he  gave  to  his  principal.    5th.  seven  hundred  acres  of  land  in  question,  au<l 
That  the  power  given  to  said  agent  by  his  prin-  agreed  to  assign  to  him  the  oonirsct  he  had 
cf pal  don  not  eontafn.  as  charged  in  the  appel-  made  with  Bnckner,  he  stipulated  with  him 
lafil's  bill,  a  elanse  anlliori/ing  him  to  receive  tli;it  the  entire  jMirchase  money  was  Still  due 
any  balance  that  niidit  be  due  on  said  contract,  for  the  land  by  Buckner. 
if  any  was  due.   fith.  That  the  power  given  fitb.  When  Shackleford,  in  I8tKl.  a.<^«is^cd  to 
by  said  agent  to  O'Bannon  wlisnot  irrcnfcr  than  the  appellee  the  contract  he  bad  made  with 
^id  agent  himself  po-wsscd;  for  said  agent  dc-  Btjckner  (  for  the  .'^ale  to  him  of  the  lands  in 
|>o»<>s  and  says.  "  I  certainly  did  not  consider  question),  he  covenanted  with  the  appellee 
myself  autboritsed  to  tender  Buckner  u  title  that  there  was  then  due  by  Huckser.  ou  anid 
until  the  mon<^  was  paid,  and  I  certainly  did  ooofract.  thesumof  fitaO  9f. 
not  (live  to  O'Bannon  a  p»)wpr  greater  than  the  Rib.  When  John  11.  I'p^hnw.  a«  n:rrnf  of  tIk 
one  possessed  by  myself."    .\nd,  7th.    That  !  apjtellef.  afterwanh  (  .dlt  d  u|M>n  Buckner  for 
( )  B;iimon  was  not  the  attorney  of  the  appellee  payment,  he  acknowledired  that  theentiresitm 
for  the  purposes  ch urged  in  ili'e  Mp|>ellant's  bill.  wii.s  due.  and  prt>mii?ed  to  make  paymen!  in 
If  these  conclusions  are  su^'uined  by  th^  prem-  some  short  timt*.  if  s«iid  ajrent  would  wait.  The 
ises,  it  results  tfmt  O'Bannon  had  no  p-nvt-rde  isaid  agent  did  wait,  a.*  reijiK  -ttcfl.  but  nopny> 
rived  from  the  appellee  to  receive  partial  pay- ,  raents  were  made  to  him  by  Buckner. 
ments  on  tbe  contract,  and  tbat  the  credits  in-  >    We  therefore  assume  it  as  an  indbputable 
dni-sfd  on  said  contract  by  liim  niu-(  he  l.u'd  fact,  that  no  par!  of  the  purchase  money  for 
out  of  the  case.  The  vhux  of  sustainiug  tl  Bau  the  hinds  in  question  was  ever  paid  by  Buckner. 
non's  authority  to  rcwive  partial  jKiyment>>  either  to  Shackleford  or  to  ilie  appellee,  or  to 
rests  with  tbe  appellanta,  and  they  have  totally  any  other  person  authori7A'<l  by  the  apin  llce  to 
failed  in  proving  tbe  truth  of  their  allegation,  receive  and  receipt  for  the  •same.    No  [*7^ 
The  credits  indorsed  on  the  contract  refer  to  re  money  was  over  collected,  either  by  S1i,t(  kle 
oelptaeivcu  to  Buckner.   The  appellants  claim  ford  or  the  appellee,  on  C  oata's  bond.   The  do- 
under  Buckner;  why,  then,  if  those  paymenta  fense  successfully  made  by  Buckner  tn  the  dr- 
wcrc  mfifle  on  ^aideontrnet  by  the  aulhorilv  of  '  cuit  Couri  of  Kentucky  Ut  th"  act!  'H  bmusrht 
tiie  appclkt',  do  uui  thu  a|»iM.-llants  prcMluce  I  by  the  aj>j>cllo<..  as  Uh-signee.  to  m-ovtr  Unt:  , 
those  receipts,  and  the  autliority  granted  to  I  purchase  money  due  on  the  land,  evinced  a 
O'Bannon,  authorising  him  to  receive  those  j  determinatioo  on  his  part  not  to  perfemn  the 
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cootract  be  bad  made  wilb  Shackleford,  and, 
br  that  unequivocal  act,  the  appellee  bad  a 
rifhl  to  declare  tbe  contnict  at  an  end,  and  nt) 
fnnlier  obligatory  on  bim ,  and  be  did  ho  declare 
it.  and  immcdiutoly  thereafter  commenced  an 
ftCtiua  of  ejectment  in  the  seventh  Circuit  Court 
•if  llie  I'nitetl  Sta'tCK.  District  of  Ohio,  a^iiutit 
liie  icnaotN  in  {>o^sejvsion.  who  claimed  to  have 
derived  their  title  under  Buckner.  To  that 
anion,  the  ap|»e1lauts.  or  tbe  )K>rsons  under 
whom  thev  claim,  were  mlmitted  as  defendants, 
and.  on  trial,  a  verdict  and  judgment  wereren- 
•icml  in  their  favor,  on  tbe  groimd  that  the 
appt-lleo,  who  wafi  tlie  ]csM>r  of  tbe  plaintitT. 
«r»*  ..nly  invesletl  wilb  the  equitable  title  under 
tD>i  in  virtue  of  tbe  dee<i  to  bim  from  K«)y, 
wbicb  v!Hs  hav.-<i  on  a  patent  t^'anted  to  bim  by 
Ike  Commonwealth  of  Virginia,  which  bore 
ibte  i»ub<e<|Uent  to  the  date  of  the  deed  of  ces 
•ion  from  Virjfinia  to  the  United  Slates.  Being 
tbu»  defeuted  in  every  attempt  made  by  bim. 
ir<.  to  recover  the  money  for  wbicb  the  land 
had  been  -ioM  by  Shackleford  t()  Buckner.  ami. 
•«coad.  to  rt-cover  posfKSision  of  the  land  itself, 
tbe  a()pellee  procured  from  Boy  and  wife  a 
•enmd  deeil  of  c«»nveyanee,  and,  in  1826.  ol)- 
taioed  from  the  Unitw  8tate«<  a  patent  for  tbe 
Uod.  on  which  he  iuMiiuled  an  action  of  eject- 
■KOt  againiit  the  ap^M-llantH.  and  obtained  a 
wrdkn  and  judgment  of  eviction  against  them; 
otid  in  onler  to  obtain  a  [)er{K>tual  injunction 
■gaiiM  further  pru<-eeding»  on  that  judt^ment, 
flod  to  ct>miK-I  a  conveyence  of  tbe  lauds  in 
>ju«tir>n.  tbe  ap{H'llant  fihnl  the  bill  under 
«hich  the  decree  c<mi[)lained  of  tvas  renderi'd. 

4.  And  tbe  qneation  here  iK-curs,  were  this  a 
sail  prosecuSe<l  by  Buckner  or  his  legal  repre- 
«Bt«tive!<  against  the  ap|>elU*e,  in  order  to  com- 
pel the  specific  exi'cul ion  of  tbe  contract  entered 
into  helween  Shackleford  and  Buckner.  for  the 
«le  and  conveyancr  of  the  lands  in  que^iion. 
voold  tbia  court  grant  the  relief  ahkcd?  Buck- 
B« hat  neiUicr  paid  nor  tendered  payment  of 
tbepockMe  money.  Would  this  court,  then, 
iemt  ia  hia  favor?  Is  it  not  a  rule  in  eipiity, 
that  where  tbe  party  to  a  contnict  not  only  neg 
75*]  lecu  •to  |)erfonn  it.  but.  by  bis  conduct, 
cviaoaaadetenniiiatioo  not  to  perform  it,  that 
tht «MiOHt«  party  in  at  lib«Tly  to  put  an  end  to 
•t.  tod  that  where  the  purchaser  neglect*  for 
ui  aoreasotinble  length  of  time,  although  often 
ra(nMled,  t4i  {tay  the  pnrcha*ie  money,  and  in 
thtana  time,  as  in  the  present  caf«e.  the  land 
kalBcreaac-fl  in  value  tenfold,  that  a  ctmrt  of 

Sy  will  not  interpose  in  bis  l>ohalf,  by  com- 
igtbeapecific  execution  of  tbe  contract? 
adciier  had  made  prompt  payment,  the 
■Mrilee  could  readily  have  invented  the  avails 
<t  the  aale  in  other  western  lands,  which,  at 
tbhiday.  would  have  been  worth  thousands  of 

rnaonthan  ibe  lati<ls  in  question,  with  all 
faapfoveroents  which  have  been  made  on 
the  laoida  by  the  appellants,  and  have  avoided 
tbt  tioabte  ■>        '  pcnne  of  mimy  long  and 
y  .  and  tin-  e.\pen<ltture  of 

.n»  in  ineiTwlual  attempts  to 
1  .  'lis.    Is  it  not  nUo  a  rule  in 
uska  must  himself  do  equity 
MI  he  asks  it;  and  tiiat  he 
.    .  .  if  a  court  of  eijuily  must 
-  has  not  only  lieen  at  all  timea 
\j.  utiuug,  aoxioua.  ami  ciiger  to  {x  rform 
•tipoboiooa  ou  hb  part,  but  that  he  has 
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either  actually  performed  or  tendered  perform- 
ance on  his  part,  and  that  the  opposite  party 
refused  compliance  on  his  part  1  These  princi- 
ples are  so  well  understood,  and  have  so  often 
received  the  sanctiim  of  this  court,  that  we  do 
not  deem  it  neccs-sary  to  cite  authorities  in  sup- 
I>orl  of  them.  We  therefore  respectfully  sub- 
mit, that  were  Buckner  or  his  hejrs  the  parties 
complainant  in  this  suit,  that  a  s^x'citlc  execu- 
tion of  the  contract  in  oueslion  would  not  be 
decree<l  by  this  honorable  court. 

6.  Do  the  appellants,  as  against  tbeap])ellee. 
stand  uiK)u  more  favorable  grouiul  in  a  court 
of  equity  than  Buckner  or  his  representative 
would  have  stood?  No  consideration  ever 
moveil  from  the  appellants  to  the  appellee  as 
an  inducement  to  the  conveyances  asked;  they 
never  tendered,  nor  do  they,  in  their  bill,  offer 
to  pay  the  consideration  money  contracted  to 
l»e  paid  by  Buckner.  They  were  not  parties 
to  the  contract  made  by  Shackleford  with  Buck- 
ner, and  consequently  no  privity  of  contracts 
exists  between  tiiem  and  tbe  appellee.  Upon 
what  gn)und  or  principle,  then,  are  the  appel 
lants,  as  against  (he  ap|X'llee,  entitled  to  tbe  re- 
lief prayetl  for  in  their  bill?  Upon  the  ground 
of  privity  of  *c4)ntnu  t.  they  are  not  en-  [*70 
tilled  to  relief,  lietraus*,'  such  privity  existed. 
The  ajUH-'llants  have,  however,  invoked  tbe 
beiiertt  of  the  contract  belwivn  Shackleford  and 
Bucknt-r.  which  has  been  a&signetl  to  the  ap 
pellee;  but  can  that  contract,  if  it  were  admit- 
ted they  are  entitled  to  its  l)enetit.  aid  thetn? 
The  terms  of  that  contract  were  never  per- 
formed by  Buckner.  If  they  are  entitled  to 
the  ai<l  of  that  contract,  it  must  Im'^  on  the 
ground,  that  inequity,  though  not  at  law,  they 
must  Im^  consideied  as  Buckuer's  assignees,  and 
consequently,  in  reference  to  that  contract,  as 
standing  in  his  shoes;  and  with  reference  to  the 
appellee,  as  nubject  to  the  same  equity  to  which 
it  was  subject  in  the  bands  of  Buckner.  As 
Ibe  a.^sigiiees  of  Buckner.  they  aequire»l  no 
better  title  in  etjuily  than  was  vested  in  Buck- 
ner at  the  time  of  tbe  assignnu'iit.  If.  there- 
fore. Buckner  could  not  in  tquity  compel  tbe 
8pe<;itlc  e.\eciiti<m  of  the  contract  in  (juestion, 
neither  can  the  appellants  compel  it.  The  us- 
siirnee  of  a  contract  for  the  .sale  and  conveyance 
of  land,  where  he  himself  bits  neither  |)erform- 
ed  nor  tentlered  |)erf«»ruiance.must  abide  tbe  fate 
which  await»Hl  tbe  as>iigin)r,  when'  be  neither 
fultilled  nor  offered  to  fulfil  the  terms  of  tbe  e«m- 
tracts,  tbesjH'cittc  executi«)u  of  which  is  sought. 
In  SfonUt/  V.  ihuUry  ( 10  Peters,  .Via),  this  court 
is  re]>ortedto  have  said,  "  If  acomplainant  do«'s 
not  aver  in  his  bill  bis  rea<liness  to  pay  U»lh 
principal  ami  interest,  be  can  have  no  stamling 
in  a  court  of  equity."  The  payment  or  tender 
of  tbe  jmn^biuse  money  is  indispensable  «»ii  the 
part  of  bim  who  jisks  the  s|)ecitic  execution  of 
a  ctmtract.  (Stratfurd  v.  AUxtrouyh.  Hid^e 
way's  Ch.  H..  and  i  Bligh's  H..  596,  4. )  Again: 
Ijoth  Buckner  and  tbe  appellants  have  tritle<I 
with  iIh-  appellee;  and  it  seems  t«)  Ik;  a  settled 
rule  in  e<|uitv,  that  where  one  party  to  an 
agreement  trilles,  and  shows  a  backwardness  to 
|>erform  on  bis  part,  etpiity  will  not  decree  a 
spccitic  pi;rft>rmance  in  his  favor.  (  Harring- 
ton v.  Wlxflt-r,  11  Ve«.,  856.)  In  tbe  case  of 
Edicard*  v.  Parlurr,  lately  |K>nding  in  Brown 
County,  Ohio,  which  was  a  bill  to  enforce  the 
bpecilic  execution  of  a  contract,  the  Supreme 
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Court  of  the  State  refused  to  decree  in  favor  of 
tlie  oomplainaot.  on  account  of  the  lapse  of 

lime  since  the  contract  shoulrl  Imve  ^N?(  n  com 
plied  with.  (iS.  /*.  Mnyov.  /Jtmc/tiim/ix,  11$  Yes. , 
85;  Grant  v.  Ihimphrry,  8  Ves.,  815;  and  High 
hvv.  Whittakcr,  H  Ohio,  201.)  In  thin  last  case 
the  purchaser  of  the  land  delaywl  payment  of 
77*]  *ilie  !>rincipal  part  of  ilic  jMin  liii^''  inomy 
for  alwut  ten  yearo after  it  was  due,atid  the  court 
decided  that  tie  could  not  compel,  in  ctiuity. 
the  specific  exfcijtinn  r)f  the-  rontrtirt;  fliat  the 
trifling  indispoKiuun  ol  ilie  cnniiilaiuiiut,  hin 
want  of  iDtegrity  and  intention  to  pay  for  the 
property,  and  his  inter  inabilitv  to  do  it,  un 
questionably  jfave  to  Burchanf,  under  whom 
Whidtikcr  c laiiiR(l.  the  riglit  to  put  an  end  to 
the  contract ;  and  that  as  the  coropluiuunt  had 
occupied  the  land  sold,  the  fdr  rent  of  which 
was  equal  to  the  actual  pnymrnt  made.  BrUucc. 
the  seller,  had  a  righi  to  k  m  iml  without  olTer- 
iui:  to  refund  the  amount  received.  (  8ee.  als^y. 
lUttnington.  v.  Kdly  et  al.,  7  Ohio  R.,  103.)  It 
i?  now  more  than  forty-one  years  since  the  f)ur 
chase  iiioiK-v  for  the  lamls  iti  (jueslion  fell  'iiK-, 
and  during  that  whole  period  neither  Buckner 
nor  tbe  appellants  have  either  paid  or  offennl 
to  pay  the  purchase  moyir-y;  upon  wliat  irrour.t!, 
then,  can  they  insist  ibai  ihu  dn  ixc  is  cnuue- 
ooa?  Every  man  is  to  suffer  for  his  own  delay 
or  neglect.  (Speaks:  v.  S/Ka/iV.  1  Ves.,  217") 
The  plaintiff  in  equity,  if  he  either  will  not.  or. 
through  his  own  ni'i,Mi<.'i'nce.  he  cannot.  p<  r 
form  the  whole  on  hix  &idc,  haa  no  title  in  equity 
to  the  performance  of  the  other  party.  (Bittth- 
tr  V.  ninton.  1  Ch.  fa.,  :?f>2;  Kmi  v.  Siiikdi/. 
Gil.  R..  155;  P>rpr  v  7  Hro.  P.  C.  184; 

Kiirl  of  Krcrnfiup  V .  M'lifsn/,,  Rep.  Temp.  Finch, 
445;  2  Freeman,  35;  Hutton  v.  Temp. 
Finch.  12.)  So.  if  the  plaintiff  ha-n"  not  per- 
formed his  part  of  tin- aur((  infiil.  lie  mu'-l,  in 
equity,  show  that  he  w^aa  io  no  default  iu  uot 
performing  H,  but  must  also  alleire  that  he  is 
still  n  ady  to  perform  it.  {Fiflth  v.  Ihtoker, 
MerivHle.  224;  and  Vane  v.  Spencer,  Merivale, 
430.  in  note)  And  upon  thin  reasouing  it  is. 
that  when  a  man  luis  tritled  or  shown  a  back 
warduess  in  performing  his  part  of  the  conlniet. 
equity  will  nut  decree  a  specific  contract  in  his 
favor,  capccially  if  circumstances  are  altered. 
(JKiKief  T.  CanjU,  Jan..  1798;  5  Vln.  Abr..  588, 
pi.  18)  Nfitiiti  will  equity  decree  an  au'^rre- 
meut  which  appears  afterwards  to  have  been 
discharged  by  parol,  though  the  original  agree 
ment  wa.s  in  writing,  {.^mnnn  v  SulUhnry.  1 
N'es..  240;  htrd  Milton  v.  ICdf/irart/i.  6  Bn)wn, 
P.  v..  580;  Se{j/il  v.  Miller,  2  Ves..  299;  Inge  v. 
iUppinffwaU,  Dick..  468:  Daix-ff  v.  Sinwnd»,  1 
Cort  R.  406:  and  ^ephum  v.  ('■"•;«  r.  1  Johns. 
C'h.R.,42().  l:?(),)  In  theca.<<'  of  J/fijI//  v.  /////.the 
specitic  ncrfonnanee  of  an  agreement  to  grant 
78*1  a  lea.se  was  ivfused,  •iDC  plaintilf  having 
failed  to  file  h\i<  hill  for  more  fhnn  two  years 
since  notice  from  defendant  of  liis  intcui  uot  lo 
pcrfoiiii  his  contract,  on  account  of  the  plaint- 
iff's Don  fulfillment  of  his  part  of  the  agree- 
ment. In  this  case,  at  t)i«  time  of  serrfee  of 
tJie  declarations  in  the  tlrst  aclinn  uf  ('jcclmcnt 
brought  by  the  aj)pellee  against  the  appellant-s. 
the  appellants  had  notice  that  the  appel  llee  did 
not  intend  to  perffirtTi  flir*  airrR'nicnt  in  quo>{ 
tlon,  on  accouut  uf  llic  neglect  uf  liuckacr  in 
not  paying  the  purcha.se  money  due  on  the 
land;  and  yet  no  payment  or  offer  of  payment 
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i  was  made  by  them,  nor  did  they  file  their  prea- 
I  sent  blU  until  more  than  ten  year^  had  elapsed 
aff<^r  the  receipt  of  actual  notice  that  the  np- 
i  pi  ilee  considered  the  conduct  ut  an  end,  ami 
no  further  obligatory  on  him.    Even  in  the  bill 
Iwhicli  the  appi'Uants  have  filed  (but  whicb 
'they  never  filed  until  all  their  efforts  to 
hartlf  Ihc  a|i]>(]UT  at  law  had  failed),  \\ivy  have 
not  tend<!red  payment  of  the  purchase  monev, 
unleas  that  clause  in  the  prayer  of  thdr  bill 
'  which  asks  for  a  drrrcr  njwn  such  terms  as  the 
:  court  may  seem  ju>i  can  Ij<'  constnu'd  as  an 
I  offer  to  j>ay  the  purrhnse  money  due,  with 
!  interest.    To  cousirue  that  clause  in  the  praver 
of  tlu>  bill  as  an  offer  to  p-iy  would  be  giWn^ 
,  1(1  ii  a  ronstructiitn  whicii  is  incompatible  willi 
Uic  general  frame  of  the  bill,  and  tbe  grouutia 
on  which  the  apj>ellants  have  ba«od  their  ri^ht 
tn  the  relief  invoked.    The  appellants  hnvf 
ba-sed  their  nght  lo  relief  on  three  irmuntis: 
Ist.  That&bacKiefonl,or  the  appel  lee.  neglect  ed 
to  collect  the  amount  due  on  Coats's  bond.  2d. 
If  that  be  not  true,  that  they,  or  one  of  Ihein. 
iR'illcctcd    to  c<'llc(  t  tlic    pntcliasi'  nxmcv  of 
Huckuer.    And,  3d.  That  tbe  appellee  never 
ac({uired  his  legtd  title  until  1896.   And.  first. 
a>-  to  t^oats's  bond:    Were  it  true,  as  charged, 
iluii  it  was  through  mismanagement  or  omin- 
sion  of  Shackleford,  or  the  apiH-llee,  or  both  of 
them,  that  Coats's  bon<l  was  not  collected, would 
the  condition  of  the  a[ipellantR  Iw  improved 
thereby?    We  think  not.    'i'he  balance  rluc  ou 
Coats's  bond  was  £250.  and  the  entire  sum  due 
was  £430.   Consequently,  there  remained  due. 
after  deductinir  f'o.ils's  bond,  £170.  which  fell 
due  in  1799.    This  balance  has  never  been 
ciilicr  paid  or  tendered  to  th*'  appellee.  If. 
therefore,  the  balance  on  Coats's  bond  vvjis  lo«t 
through  the  negligence  of  Shackleford  and  the 
appellee,  or  one  of  them,  that  negligence  only 
operated  as  a  release  pro  tanto  of  the  obligaitoh 
of  Buckner  to  pay,  or  tender  payment  •of  [*7  9 
the  purclia>e  in<*ney;  and  frdui  thcnci- it  resulis. 
as  the  .€1711,  witli  interest,  was  nt-ver  paid  or 
tendered,  that  tlie  appellanis  are  not  entitled  to 
the  relief  whtch  tin  y  ask.    But  is  it  tnu*  that 
Shackleford  atid  the  appellee,  or  one  of  them, 
had  the  nianaifenienl  (if  the  claim  auainsl  (\>ali*: 
and  that,  through  ttieir  mismanugcmcnt  or 
neglect,  or  tbe  mismanafiement  or  neglect  of  any 
of  thetn,  '•aid  claim  wa.s lost?    Coat-'  s  I'ond  was 
never  assigufd  b^"  Buckner  lo  Shackleford;  nor 
did  the  parties  stipulate  that  Shackleford  should 
have  the  tuanageinent  or  control  of  the  suit 
whicb  hud  been  ordered  on  that  l>ond.  The 
stipulation  on  the  part  of  Shacklefonl  was  to 
wait  for  tbe  amount  due  on  Coats's  bond  iwlil 
judgment  was  obtained  thereon.   That  stfpulH 
lion  was  coui>led  with  this  condition,  namely; 
that  Ikjckner  gave  to  liini  an  order  in  writing, 
on  the  attorney  in  whose  hiuida  Coats's  bond 
had  been  placed  for  collection,  rerjucming  him 
to  i>Jiy  over  the  money  lo  Shacklefonl.  when 
collected.    Buckner  did  not  give  the  written 
order  which  he  covenanted  to  give,  but  gave  to 
Shackleford  an  order  of  the  description  prom- 
isetl  on  C'opelanil,  who  lu-vt'r  wa**  employed, 
nor  ever  bad  auytbing  to  do  iu  the  collection 
of  Coats's  bond. '  Buckner's  covenant  was  theitj- 
'  fnrr  broken;   and  ?">  murli  (>f  the  purchase 
moJiey  as  was  to  have  beeii  paid  l)y  I  he  proceeds 
;  of  Coat^i's  l)ond  became  due  on  the  day  the  con- 
!  tract  between  Buckner  and  Shackleford  wai> 

Howard  1. 


Digitized  by  Google 


BUCHANXON  ET  AL.  V.  UpSHAW. 


tieruU'rl.  But  if  this  l>e  dci'mod  too  rigid  a 
ro3!<niotion  of  n»ickner's  iindortakini^.  as  it 
rv*p<-rt^i  the  onler.  in  wrifinjr.  he  ohlipitcd  him- 
♦If  t.i  irive  trt  Shaclvlpford,  vet  it  is  elearly  «lis- 
covpfshk-  from  the  words  as  well  Ji-s  fi-om  tlie 
reoeml  K-ojie  and  design  of  the  parlies,  as  e.\- 
prwscil  in  the  ennlniri.  tliat  Slinckleford  only 
alipijlated  to  wait  for  the  t'2riO  until  jwd>rmi  nt 
w»*i  rpmU're*!  on  ('oat«'s  lK»nd.  That  ju«ltrnienl 
wa>  rvndere<i  in  May.  1800.  antl  on  that  day,  at 
»n  fvcnls.  the  n^rnainin'r  halance  of  the  "pur- 
ch*.*- money  of  the  lands  in  cpiestion  foil  due. 
Buckner  wan  informed  hy  ^<haekleford  whtn 
jodinnent  would  be  rrndeml,  and  that  Coals 
mi«nded  to  enjoin  the  jtidj^meni.  The  cvi- 
incr  *hows  that  neither  Shacklefonl  nor  the 
ippfllee  had  any  manajremenl  or  control  of  the 
<ntt  on  C'iiats's  Iwnd:  that  neither  of  them  were 
rnilty  of  any  ml«imanai;em«'nt  oi  neglect  In 
fvUiion  thereto;  that  the  allorney  having  the 
muuifement  of  that  suit  procured' judgment  to 
b»  rvndered  lhen*on  at  as  early  ada}*  a.s  pnictic- 
8<>*lal"le-.  th»it.*after  judgment,  every  rejison- 
ibietriTitrt  wa*i  made  to  enforce  coiled  ion.  btit 
wiihnut  effect;  that  the  insolvency  of  Coats 
WW  ultimately  asoTtained :  that,  from  weigh- 
ilf  the  evidence  with  care,  the  inference  is 
tfnxur  llial  Couts  was  iusolvent  in  1797.  and 
thai  Buckner  was  duly  notified  of  the  result. 
We  therefore  respecffully  submit,  that  the  first 
ipooad  awunutl  by  the  appcllanls,  on  which 
yheyamert  their  claim  to  relief,  has  no  solid 
bHeoa  which  Ui  rest.  Their  second  ground  is 
fqaallr  unsustatnid)lc.  What  has  the  solvency 
arinio)v<fucy  of  Buckner.at certain  fK'rifMls.todo 
«itblhLsciu«e?  Hestipulated  with  Shackleford 
to  p»y  for  the  land  a  certain  amount,  and  within 
OBlAin  periods — uncertain,  it  is  true,  at  the  time 
of  contmriing.  but  which  wen'  ren<lered  certain 
bvthc  hapiiening  of  the  events  referred  to  in 
tte  CADlracl.  Shatrkleford  waited  until  tJiose 
cfWti  happened.  The  t'I70  fell  due  at  all 
rw-nT«  in  1799,  if  not  iK-fore.  and  the  €250  in 
Ibr  May  following,  when  judgment  was  ren- 
dm-'  "n  Cc>at*'8  Umd.  Shackleford  did  not 
<ipuUteto  waif  for  the  purchase  money  longer 
ikM  UKMe  periods.  If  not  piiid  then,  he  had  a 
nghltoput  an  end  to  the  contract.  There  is 
Bodause  in  the  contract  which  r.quireii  him  to 
mat  tor  the  purchase  money  in  caw  Buckner 
faOed  to  pay  within  the  stipnlaled  ivriods.  It 
•IS  therefore  optional  wilh  Shackleford,  on 
iMiifr'b  neglerliug  or  refusing  to  pay  within 
Hr  4ipulateir  perioils.  either  to  put  an  end  to 
tb»- ( "otnM  t  or  to  sue  for  the  money  due.  If 
krkoer  wa-*  able  to  pay.  why  did  he  not  pay? 
Obtil  h<^-  made  jwyment.  the  cquitid>le  title  to 
(k  iaod  purchased,  or  rather  contracted  for, 
Want  ve>*i  in  him.  There  was  no  considera- 
tfli  to  miiM*  a  ca<M'  in  him.  If  he  wim  able  to 
lllp  why  did  not  iJie  apiK-llants  compel  him  to 
Hm  payment?  Wljy  did  fhiy  not  see  that 
\.h§mooey  ibey  had  contracted  to  pay  Bu<  kner 
toike  hukd  was  jij)plif<l  to  the  puyinetit  of  the 
pMMNBtDOncv  which  Buckner  had  conlractrd 
lonj Shackleford ?  The  apjxillants  claiming 
IMer  BacJcner  ar»»  chargeable  with  notice  of 

Etact.  that  he  only  held  title  under  his  con- 
I  with  Shnc  klefonl.  which  ol>ligated  him  to 
£420,  with  interest,  before  he  could  dc- 
MBdof  Shackleford  the  legal  title.  Was  it 
Ml.  Iberefore.  their  duty  to  have  s(  <  ii  that  the 
PVRImk  money  pakl  by  them  was  faithfully 
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applied  to  the  payment  and  discharge  of  Buck- 
ner's  contrm-t  with  Shackleford?  Buckner's 
solvency  or  insolvencj'  has  therefore  nothintr  to 
do  with  *the  case.  The  consideration  [*8 1 
\\HA  never  Ijoen  paid  or  tendered,  and  conse- 
quently the  apix'llants  have  no  right  inequity, 
as  a.iTJUnst  the  aj)|»elli!e. 

But  it  is  also  insisted  that  the  appellee  never 
acrpiired  the  legal  title  to  (he  lands  in  question 
until  1826;  and  con.«equently.  until  he  did  ac- 
miire  the  legal  title,  that  neither  Buckner  nor 
thosMt  claiming  unch-r  him  were  bouiul  either  to 
pay  or  tender  the  purchaiie  money.  But  di<l 
they  cither  pay  or  len«ler  the  ptirchase  money 
when  the  legal  title  was  obtained?  No;  they 
neither  did  the  one  nor  the  other.  How.  then, 
are  they  entitl«*<l  to  relief  on  that  ground? 
They  did  not  offer  to  do  equity  wiien  evj-ry 
sha<low  of  suspicion  was  removed  from  the  ap- 
pellee's title.  But  did  the  defect  in  the  nppel- 
iecV  legal  title  excu.se  them  from  the  .strict  p<T- 
formance.  or  at  least  a  tender  of  performance, 
of  the  original  contract  Ix'tween  Shackleford 
and  Buckner?  We  think  not.  The  appellee's 
equitable  title  was  perfect,  and  he,  as  well  aw 
Shackleford  and  Buckner,  believed  that  he 
was  also  invested  with  the  perfect  leg:il  title,  in 
virtue  of  the  de«*<l  of  conveyanc-e  from  Hoy, 
who  bad  obtained  a  patent  for  the  land  from 
the  State  of  Virginia.  The  attorney  who  in- 
stituttKi  the  first  action  of  ejectment  for  the  ap- 
jx'llee,  and  the  apiH'llee  himself,  must  havelwen 
impres-sed  with  the  Ix-lief  that  the  appellee  was 
at  that  time  invested  with  the  legal  title, 
otherwise  the  couduct  of  the  attorney  was 
dishonorable  and  dishonest,  and  that  of 
the  appellee  simple  and  ftHjlish.  Uj)on  com- 
paring dates,  it  was  found  that  the  patent  had 
issued  since  the  date  of  the  deed  of  cession, 
and  consc<|uentlv  that  the  a]>pelk'e  wj»s  n(»I  in- 
vested wilh  the  legal  title.  Did  that  discovery 
excuse  the  appellanLs  from  paying  or  tendering 
the  purchase  money,  in  pursuance  of  the 
terms  of  the  original  cimtracl?  The  appel- 
lants either  did  or  diil  not  know,  at  the  time 
the  purchase  money  fell  due.  that  the  appellee 
was  not  invested  with  the  legal  title.  If  they 
did  know,  it  was  their  duty  to  have  tenderetl 
the  money,  demanded  a  go<Hl  title,  and.  at  the 
same  time,  to  have  informed  the  api>cllee  of 
the  defect  which  existed  in  the  title;  and.  on 
the  other  hand,  if  they  did  not  know  of  the  de- 
fect, tluy  h'lve  no  excuse  for  the  neglect  in 
nuiking  payment.  The  appellants  have  pre- 
sented no  valid  excuse  for  the  nonpayment  or 
t^Muler  of  the  purchase  money,  and  conse- 
qttenly  are  not  entitled  to  the  relief  claimed. 

*The  conduct  of  the  apiH?llants,evinceti  [*81S 
by  the  instiluli<»n  and  prosecution  of  their  .sep- 
arate suits,  in  Clermont  County,  against  the 
appellee,  to  which  we  have  referred  in  the  ab- 
stract, at  the  time  this  suit  was  pending  in  the 
Circuit  Court,  does  not  present  them  or  their 
case  in  the  most  favorable  point  of  view  lK.'fore 
a  court  of  e(juity.  He  wh«>  asserts  a  claim  in 
a  court  of  etjuiiy  ought  to  present  himself 
with  clean  hands  and  a  pure  heart,  if  he  ex|X'Cla 
to  receive  a  favonttile  responst;  to  his  petition. 

Mr.  Juntic^i  Catko.n  delivered  the  opinion  of 
the  court : 

This  is  an  injunction  bill,  to  restrain  thVr  de- 
fendant from  taking  out  a  writ  of  possession 
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and  ao  execution  for  costs,  on  a  recovery,  of 
aeven  huDdrcd  acres  of  laud,  by  Up*ih«w,  in 
an  action  of  ejectment  againat  Uio  corpplain- 
ants  in  the  Circuit  Conrt  of  Ohio.   Thegr  aak  a 

]V'rj>''tiia1  iiijmu'tion  of  the  exeCUtlOO,  «ttd  a 

bpciitic  dttrrt'c  for  title. 

The  Loniphiinauts,  and  those  under  whom 
they  (laiin.  ptircfi;iM'il  from  Philip  I'liiekncr. 
paid  a  full  price.  uuU  took  dec*!*  dated  in  179^ 
and  1799. 

Buckucr  purdiased  from  Lyne  Shackleford 
fn  November.  1707,  when  tbe  latter  bad  no  title 

to.iH-iutcn  -t  ill  tlu-  land:  I'pshnw.  tlif  respond' 
I'ltt.  in  ing  the  «>wii<t  h  had  iH'en  granted  to 
Ik'verly  Hoy  liy  t!.c  Coininonweallh  of  Vir- 
gin a.  in  1789.  and  sold  bv  Roy  to  Shaekleford. 
In  April.  1797.  Shaekleford  sold  to  Upshaw. 
and  directed  liu-  till.'  to  be  made  to  him.  On 
tiie  20th  of  Juh',  1797,  Kmr  convened  to  Up 
ahaw;  and  in  November  amrwarda,  Shackle* 
ford  "^f'ld  n  iprnnd  lime  tn  Hnr kner. 

To  remedy  this  def»>€l  of  title  ami  wunl  of 
Kood  faith,  id  April.  1801.  Sluickleford  enten^d 
into  a  covenant  with  L' pshaw.  I>y  which  the 
Kale  to  Buekner,  of  Novendier,  1797,  was  con- 
lirnied;  and  in  Muy.  IWi;}.  Shaekleford  and  Up- 
ahaw  entered  iulu  another  covenant,  amin  con- 
tinuing tlie  eontnct  iKtween  Bhaekleiord  and 
Biickner;  and  which  is  more  speciilG  ill  its 
leniM  than  tlie  GrM.  of  1801. 

By  these  coniract.s  alone  Up.'haw  was  hound: 
and  on  them  the  bill  is  founded,  and  n  specific 
dccn^e  luikeii.  They  mu«t  Ix'  taken  toother: 
no  tie-  ( nni]>l  dnnnis  treat  them  in  their  bill: 
nor  can  the  court  do  otherwise. 

Upfthaw,  having  Mipulated  to  make  title  to 
Buekner,  on  receiving  €1?0,  'he  purchase 
money,  look  nu  nKsic;nmeiil  of  ihv  euvcnant 
83*]  "between  Buekner  and  Shaekleford:  on 
which  it  appears  bj  theoovenaat  of  1808,  £420 
was  remaining'  unpaid. 

Ii  i.«*  in^ist^d  thai  a  bill  for  a  'spe  cific  jur 
furniance  of  the  conlracta  could  not  be  nmin 
tinned  until  the  purchase  money  wa.«  tendered 
to  t'p-l  aw.  the  vendor;  nnd  of  tliis  opinion 
wan  the  Circuit  Court;  and  piiiaipally  on  this 
ground,  taken  in  connection  with  other  cir- 
cumstances, dismissed  the  bill. 

We  are  of  opinion  that  if  such  a  rule  exists 
in  any  case,  it  has  no  application  to  the  one  be- 
fore ua.  The  complainants  purchased  from 
Buekner  when  he  had  no  interest  in  the  land; 
and  at  that  time  thev  acquired  no  equity 
against  Upshaw;  yet  of  this  fact  they  had  no 
knowle<lge,  aixl  rested  confident  tliat  tliey 
were  occupjiuK  and  improving  the  laud  under 
a  jEOod  title.  Nor  did  thej  have  any  knowl- 
eflire  of  the  contracts  Iwtween  Shaekleford  and 
Ujtohaw,  after  their  purchase  from  Buekner, 
for  many  years;  prolMhly  not  until  al)out  the 
time  the  recovery  was  hud  against  them  in  the 
action  of  ejectment  in  iy31.  It  wfl«  not  Buck- 
ner's  interest  to  give  ilie  infitrinaiioti ;  tmd 
Shaekleford  took  no  further  trouble  on  him- 
self in  the  matter  after  180.3;  he  and  Up.shaw 
residing  in  ihrrrmofe  partsof  Virginia,flve hun- 
dred nulei^  Ii4;ui  the  eompluinants. 

Upsliaw  admits,  in  hU  answer,  that  he  did 
not  know  Buekner  had  sold  the  land:  or  that 
it  was  in  the  poMseeston  of  the  complainanls. 
until  uboul  tlie  linie  lie  laouglit  hintlist  actioii 
of  ekclment.  in  (Jctobcr,  Itiiti:  that  he  sued  for 
the  land,  becauw  he  had  failed  to  obtain  the 


piirchiiiie  money  from  Buekner.  The  atiit 
failed,  because  the  patent  frrm  the  Common- 
wealth of  Virginia  was  void;  Uie  country  hav- 
ing been  ceded  ( north  of  the  Ohio  River)  by 
Virginia  to  the  United  Stales,  before  the  land 
was  granted. 

In  1820.  Upshaw,  on  the  production  of  tlie 
patent  to  T?ov  nnd  his  deed,  obtained  a  patent 
froui  ilie  l  ulled  States,  in  confirmation  of  tl»e 
Virginia  ;^'raiit.  On  this  he  brought  anotln-r 
suit  agaiu&t  the  complainants ;  niui  iu  It&l 
recovered  the  land.  This  is  the  judgment  th« 
bill  M-eks  to  enjoin, 

Dtuing  all  thin  time,  Upshaw  wa.H  a  hiranjfvr 
to  like  complainants;  he  set  up  no  claim  against 
them  for  the  purchase  mom«y  due  from  Buek- 
ner to  him;  besought  the  laud,  and  dixivowixi 
that  Buekner's  conlnict  willi  the  comnlainant^ 
lx>und  liim.   And  *so  he  conttuiica  to  do. 

His  principal  defense  in  the  answer  to  tha 
bill  is.  "That  hnvlnz  no  contract,  or  privity  of 
contract,  with  the  piuchiwers  from  Buekner, 
be  conceives  they  can  have  no  right  to  come 
into  a  court  of  e(paily  to  enforct-  a  specific  per^ 
formance  of  the  contract  with  Buekner." 

It  is  manifest  that  at  no  linu'  were  lln-w^ 
complainants  afforded  the  opportunity  to  pay 
the  purchase  money  due  from  Buekner  to  Up* 
shaw. 

We  therefore  hold,  tiiat  couipluiuauu  were 
in  no  default  prejudicial  to  their  original  equi 
ties,  for  fiuling  to  ditK^harge,  or  offenng  to  ais- 
charge,  the  lH)nd  of  Buekner. 

Nor  e<  ':Iii  till  '  I  :rii  lainHnt.s  be  ju'-tly  rhargt-d 
with  sleepiug  on  tiicir  rights,  had  the  true  state 
of  the  facts  been  known  to  them.  Until  1826, 
UpHhaw  was  in  no  situation  to  comply  with  bis 
pjirt  of  the  contract;  that  is.  to  make  title.  A 
court  of  chancery  would  liave  enjoined  the 
payment  of  the  purchase  money  twfore  tlie 
patent  Inucd  from  fbe  United  Stttee— and  ael 
asi'le  the  contract,  if  the  vendor  oottld  not  have 
made  title. 

Neither  can  this  be  treated      a  stale  daim. 

for  another  reason.  The  complainants  went 
iiUo  i>08sesiiion  under  liuckner's  deeds,  dwelt 
upon,  and  in  good  faith  improved  the  land; 
and  are  now  seeing  to  protect  tiieir  poasesaiona 
and  homea,  in  affirmance  of  their  deeds. 

We  also  hold  that  there  wa?*  privity  of  con- 
traci  between  Upshaw  and  the  coniplaiuants. 
When  he  sant^ioncd  Shaekleford '»  contract 
with  Buekner.  he  iMK-nme  a  ])arty  to  it;  Buek- 
ner had  as-signed  all  its  benefits  to  the  com- 
plainants, ana  tliey  must  1k'  treated  as  rightful 
assignees;  with  the  modiflcatioua  impoeid  by 
the  contracts  of  1801  and  1808.  between  Up- 
shaw and  Shaekleford. 

The  equitable  title  being  iu  the  eoniplaiu- 
ants  by  a  contract  complete  in  all  it8  paita, 
tliey  nre  entitled  to  a  Spjecific  decree  of  course, 
on  ])rin(  ii^les  foo  familiar  to  requin?  author- 
ities to  su[iport  them.  On  this  part  of  tin.-  ease 
the  court  has  had  neither  chmbl  or  difficulty  in 
arriving  at  a  conclusion  favorable  to  a  spedflc 
decree. 

The  complainants  Ix'ing  entitled  to  relief,  the 
next  question  is,  on  what  terin.<t?  For  as  they 
ask  the  active  aid  of  lite  court  to  coerce  per- 
formance of  the  respondentia  contmrta.  they 
(  an  only  have  such  aid  on  the  term.s  that  they 
do  him  equity.  A  rule  *  without  uu  ex-  [*8^ 
oeption.  wlthis  our  reeollectioo.  Haviag  dmh 

BOWABDI. 

Digitized  by  Google 


Bt'CBANNOH  WT  AL.  ▼.  Ut»HAW. 


85 


larseauitable  title,  com  plain  an  t.s  took  it  siih-  j 
toellOwl  the  equiticfi  existing  between  their 
touMdlite  Tendor,  fiucbn«-.  and  hia  veAdor, 
rpikaw.    It  follows  tbey  mtist  perform  the 

eotnunl')  favomhic  lo  ilic  i1»  f< mlnnt  found  in 
tfcecooimci!*  ou  wiiich  tliey  seek  relief.  There- 
fare,  hi-fore  L* pshaw  can  \)e  compelle«l  to  con- 
T'-v  ihf  liin.i,  he  i^  <"ntiik-d  to  n-t-cive  the  j)iir 
ciiii-'f  nx-nt-y :  iinkss  hi.s  ri):hl  is  cut  off  by  ihc 
ci>n tract,  or  has  been  forfeited  by  his  sabsc 
qoeat  conducl. 

The  flfrt  objection  Ir.  that  in  the  eontract 
l^^:w»*«  n  Sliaf  klrfnnl  and  Huc  kncr.  llierc  is  a 
power  given  to  the  latter  to  sell;  until  wliicli 
time  SlMdileford  a^re<•<I  to  wait  for  a  portion 
•(  the  money:  that  is,  its  to  £170;  providtnl  the 
irmiltwns  made  by  I  lie  1st  of  January.  ITlfJ; 
S  fop;  wlii«  h  tiuif.  the  si  c  was  mailt'  to  >oini; 
U  Uie  complainanu.  It  u  truu  id  tlie  naturu 
of  bnjiair  aad  aelUnir,  that  where  a  power  of 
PRale  in  Livt-n  in  the  vctiili'C.  he  hiis  oonfcrn  rl 
00  him  the  comspoudiiig  power  to  receive 
pavmeni.  But  this  could  not  afTect  t'pdiaw'K 
titie;  Buekiier  took  no  interef^t  by  his  contract 
with  9hacklefonl;  nor  did  the  complainants 
rviuire  any  by  111- ir  [•iin  li:i>H^!  from  Btickner. 
Tbeirequilieai  oiigiuated  with  Up^baw'tt  siioc- 
tiOD.  iciveo  after  the  power  had  expiivd.  He 
tni^'ht  s:uu-tion  the  contract  of  Sluu-kleford 
%hh  Buckn<r.  or  not,  at  bin  election;  :iud,  of 
cnurx.  modify  it  to  suit  his  own  interest, 
liariag  the  transaction  in  his  power,  he  saw 
[Toper  to  become  h  party  to  the  contract  on  the 
lrmc»  that  berelained  a  lini  on  the  I-iik!  fi  r  tlic 
t-tS):  Fix>t.  by  the  covcnuut  of  1601,  he  Ijouiid 
hiaiwlf  to  ^bHckleford,  to  proceed  against  the 
larnl  if  he  f  iilifi  to  receive  iiaynu-nJ  from 
Bjt  Ivii.  r ;  ;:ti  l.  s<  cotid,  by  that  of  180;i  he 
briund  hitii-M  if  to  convey  to  I'uckner  on  beini^ 
pud  the  £420.  The  bill  being  founded  on 
dbeM  contracts.  Updiaw  is  entitled  to  be  paid 
the  purchiisi-  mont-y.  irrespcclive  of  tlic  .stipu- 
lation Ibid  Buckner  wa.s  authoii/.ed  to  re^U,  ! 
bv  ht-«  cottlrtct  with  Shac  kleford.  I 

lo  the  coveaaata  of  IHOl  and  18<)3.  Tpshaw 
•dmiN  that  Shackleford  sold  to  Bucknor  wilh  | 
hi-  t>i:i-  ;i'  and  it  h  insinted  for  complainants 
UMt  UjMhaw  must  be  held  to  have  authorized  | 
SteeUefotd  to  sell  before  the  contract  of  1797 1 
wa*  made.    All  the  evidence  we  tirid  in  the 
record  of  L'pfibaw'^  banctiou,  is  found  iu  the 
coniracts  of  IHOI  and  1808;  by  these  he  was 
■St  bound  to  convcgr  tmtil  he  received  payment 
kt  the  Und:   we  think   in  this  modified  | 
*]  *form  in  Up^haw  t>ound,  and  that  he 
r  intended  Mmpi^'  to  sanction  81iackleford's  j 


JirxX  it  i.<*  contended,  respondent  wa.«  neijli 
gent  in  uoi  coli«  ctihg  a  bond  upon  CouU«,  on 
«bkh  £250  wuit  due.    Upahaw's  covenants  { 
hiM  BO  reterenoe  to  this  security.    It  was  de- 1 
liacd  orer  to  Shackleford  by  Buckner  for  I 
orvBection ,  crt<iil  was  to  U-  yiven  for  the  money, 
tf  collected,  on  Buckner  8  bond.    The  claim 
dOlgBathr  pursued,  but  Coats  proved  in- 1 
uBim  .  m  thai  there  is  nothing  in  this  ob- 
Jedioo.  I 

Afain,  it  In  contended,  and  wilh  much  force, 
jN^Jtehav  waa  franlj  nq^ligent  in  failing  i 
iNMhfi 4te  £480  from  Buckner.  He  recrived  | 
B?ii-kr.  rR  covenant  in  18<):l.    In  18(>4  it  was  | 
Mtt  tyf  J«ha  IL  Upaliaw  from  Virginia  toj 


Kentucky  for  collection;  the  agent  was  fully 
authorized  to  receive  the  money  and  to  make 
title  to  the  land  on  its  payment;  which  Buckner 
eyaded,  and  the  contract  was  put  into  the 

hands  of  another  airent,  ()'I»uiinoti,  wlio  col- 
lected |200  from  Buckuer;  and  in  1K14  Buckner 
v/H»  sued  in  U  pshaw'a  name  a-s  aKsijL;nee.  and 
the  suit  failed  hecausc  an  assiixm-e  could  not 
sue  upon  such  an  instrument.  During  this 
time  l" pshaw  had  no  valid  title  to  the  land, 
although  there  eon  be  no  doubt  he  thought 
the  Virginia  patent  valid;  si  ill  he  oonfd  not 
have  coined  payment  from  I^tukner  until 
1  Mil],  when  t lie  patent  from  the  United  Stules 
Wits  obtained,  had  the  hitler  resisted  payment 
on  I  bin  ground.  Under  all  the  circumHiances 
we  think  Up.sha\v  did  uol  forfeit  his  right  to 
deman<l  lite  purchase  money  from  the  com- 
plainants. 

Shackleford  sold  to  Buckner  two  tracts  of 

land;  on(!  of  a  thousand  acres,  and  this  in 
iiuitroversy  of  seven  hundred  acres,  for  the 
gro«is  sum  of  £1,020;  und  obtained  i'UUO  on 
Anderson's  bond  iu  part  payment  It  is  in- 
sisted that  this  sum  must  he  applied  in  dis- 
charge of  the  coniplainaiu-.  a^  seven  liuiidred 
i.s  to  one  thousand;  and  thai  ihey  are  uuly 
liouod  for  the  residue. 

The  complainants  are  compelled  to  rely  on 
Upshaw's  coulracis  of  18dl  and  1H03,  to  main- 
tain their  claim  to  relief,  and  to  allirmlbcm  in 
aii  Uieir  parts.  By  these  oontrocttf  it  appears 
the  seven  hundred  acre  tract  was  estimated  at 
i.'4'JO.  and  that  no  ()art  of  the  purciiasc  money 
lor  Ibis  tract  had  ilien  been  puid  by  Buckuer:  be 
WHS  concluded  fnim  asserting  the  contrary, 
and  so  are  the  complainant.s. 

*The  next  question  is,  from  what  time  [*87 
are  the  complainants  bound  to  pay  interest 
on  the  unpaid  purdiaae  money  V  They  insist 
from  the  time  Upsbaw  obtained  his  patent 
from  the  United  States,  in  1S;.'G.  Respondent 
insLslM  be  is  entitled  to  interest  from  the  time 
the  debt  fell  due  against  Buckner,  or  the  1st 
of  .lanuar)'.  1199.  Until  the  compluinants 
were  notified  that,  iis  pureha^-er-  of  Upslmw'.s 
title,  Ihey  were  responsible  to  him  for  the 
purcluue  money,  and  recogni/.eda.s  his  debtors,' 
they  had  no  opportunity  to  make  payment:  as 
to  them,  the  debt  was  pay.tljle  on  tlemand.  ex 
press'  or  implied.  l{c.s|)ondent  admits  in  the 
answer  that  he  neither  pucBOed  the  land,  or 
the  purcbaHirH  under  Buckner,  until  he  failed 
lo  obtain  payment  from  the  latter.  His  first 
jisserlion  of  claim,  was  by  the  stul  in  ejectment 
in  1818,  after  which  the  purcba2M.'r8  cannot  be 
heard  to  say,  they  remained  ignorant  of  the 
defects  in  iheir  own  title,  or  of  Upshaw's 
right-s;  it  was  imposed  upon  them  lo  trace  up 
the  outstanding  equities,  favorable  and  unfa- 
vorable. Had  they  done  m,  the  contracts  of 
1801  and  1808  would  liave  been  discovereii. 
ani'  'In  slate  of  the  title  explained;  thi-  com- 
piainantH  ditl  in  lUiil :  and  it  could  have  been 
done  quite  as  conveniently  in  1818.  We  there- 
fore (ie<'m  the  suit  eipiivalent  to  a  demand. 

1  hal  Upsbaw  bad  no  legal  titie  in  lal8.  is 
no  excuse.  The  complainants  entered  u|K)n, 
occupied,  and  enjoyed  tlie  fruits  of  the  land, 
under  his  title;  and  could  no  more  be  allowed 
to  di.sjivow  it  w  hile  they  remaine(i  in  p  '^si  s-k  .n. 
than  could  a  tenant  for  years  be  permiiied  to 
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disavow  his  landlord's  title,  in  effect*  this 
court  held  in  CMU^tmy  v.  Flt^tep  (18  Petcw, 

?nri.    Dul  Ix'infi  n  riKifr-  pun  Iius.tv  ,,r  l.*i>- 
sbawV  title;  nut  from  hiiu.  bul  unotlit-r:  and 
only  biiuntl  to  pay  the  purcbasc  money  by  the 
nilfn  a<l(ipte(l  hy  rnnrt-  of  clinncery:  by  tlic 
Hiime  riik's;.  the  cDiuijlaitaiuls  are  <'ntitle<l  to  an 
abnt<-nu-Dt  of   inlrrest    in  part.  aecruinR  on 
Buckner's  contract:  and  m  th«  right  to  receive  | 
interifit  depends  on  the  time  when  (jpthaw  no  \ 
lifh  t!  till  II!  il;  I'  iJiev  were  hel«l  responsible  fi  r  ' 
liuekners  lailvire  to  puv;  and  the  action  of' 
ejectment,  of  Oetober,  iSls.  being  cciulvalent : 
to  a  demand  of  payment,  lejpil  intercsl  accrued 
from  that  date.  | 

'I  liis  u  i-  <li  I  111  :i  well  founded  principle, 
whcru  a  iH-i^>nui  Ucuiuud  exi»ted  upon  n  al 
fiecurity,  and  is  bmu«rht  forward  at  a  Inie 
HH*1  **day.  Interest  may  1v  all  .wed  at  the 
«tiser«*tion  of  the  Court,  only  from  the  tinie  of 
rtlinir  the  bill,  in  such  caM.'.H.  Tin;  rule  in  e<-  i 
tubliHheditt  the  Court  of  Chancery  in  Enjriand. 
and  can  be  properly  applied  in  thin.  ease. 
{I*irk>ri/if/  V.  J^'nf  Sfnmfoni.  2  Ves. ,  .Tun..  *JT2, 
Hi^.)  And  uniler  miuilar  ctrcuru-stHUceit  it 
equally  applies  where  mcKne  profits  are 
clainied.    {Ar^.  rh;      /,' » .  r»  Ves..  .Vi,"",.) 

We  order  thai  liic  :j;2Uu  paid  to  O'Hannon  In? 
deducted  from  the  i;42(>:  leavinir  Jfl.ilM)  due:' 
on  tbia  sum  interest  wiU  be  allowed  {rom  the  i 
Mth  of  October,  im^,  until  paid.    A«  the! 

n  i  iinl  i]ni'-  not  show  wlini  I ln' ;u  ' i( >n  nf  (  jrct 
uteni  wii.s  brouirht,  we  assume  Ibe  middle  of 
the  month  as  tin*  true  lime;  the  interest  to  be 
after  the  rale  of  xix  per  cent,  per  annum 

The  purch;i-s<?  mfincy  will  l>e  app«»ritone«l 
amontr  the  complainants,  aecordlni;  to  the 
original  value  of  the  several  tracts  when  pur- 
chased from  Bnckner:  and  the  price  {wid  to 
him  taken  as  the  inr.i^ure  of  value.  Those 
eluimiug  under  Huekner's  vendees  will  Ik- 
J^ovemed  by  the  name  rule,  of  their  vendor's. 
If  the  money  is  not  [Mud  in  a  limited  lime.  hmIi^ 
will  l>e  ordered,  of  all.  or  any  of  the  irueLs,  ai 
the  di!%«retioD  of  the  Circuit  Cburt,  to  raise  the 
money. 

The  injunction  at  law,  in  so  far  nn  to  restrain 

till-  uiit  of  jinsM  ->vi()ti,  will  be  iii;uli-  iMTpctual; 
but  wiii  Ik?  dissolved  as  to  the  judgment  for 
costa.  so  that  an  execuUon  amy  issue  to  collect 
them. 

The  costs  of  this  suit  in  the  Circuit  Court 
will  !n'  i-nKilly  ilivide<l  l)etween  the  vm 
plidnants  and  lliu  respondent.  Upshaw; 
they  paying  half,  and  he  the  other  half;  and 
the  complainants  will  mntrihtifc  iimnri'jr  each 
other,  iu  the  same  proportion  that  they  ure 
bound  to  do  in  dischar^ng  the  decree  for  Uie 
purchase  motie}'. 

The  iqi;  (  ilt-e  rpshaw  will  pjiy  the  costn  of 

llli^  coliM. 

ihi  the  ( i)ni|)laiuant.s  discharging  the  pur- 
chase money,  the  contract  between  Buckner 
ami  Shackleford  will  be  u-sxigned  to  them  by 
L' pshaw,  if  he  ih  required  to  do  so;  and  he 
w  ill  also  be  decrL-inl  to  execute  de«xls  to  the 
complainants  for  the  tracts  they  respectively 
claim,  in  Much  form,  and  with  such  covenants, 
as  tliC  Cin-iiil  Cimrt  slmll  direct. 

The  dwree  of  the  Circuit  Court  for  the 
mesne  profits,  falls  of  course  by  the  reveraal  of 
Ibe  principal  decree. 


Edwin  Upshaw,  Aiy}>eU4int,  j 

Buchaonon  ) 
This  entiHe  came  on  to  he  beard  on  the  tnn* 

.script  of  ilif  i  i  f  nid  from  the  Circuit  Court  of 
the  Unite*!  Slates  for  the  Distrte-f  of  Ohio,  and 
on  the  ero.H8  appeal  by  Edwin  ri-liuw,  and  was 
arcued  by  counsel;  on  consi«l(  r.iiini)  whereof, 
il  is  now*  here  adjudircd  and  tl(  i  n  ed  by  this 
coin  t.  that  the  said  apix  al  f»f  Edwin  Ui>sliaw 
ix'.and  the  same  is  hereby  dismissed,  with  costs. 

Buchannon  et  at.,  ApptUanU,  | 

r 

E<lwin  Upshaw.  \ 
This  cau«e  (!ame  on  to  be  In  nnl  on  the  trun- 
.seript  of  the  record  from  ili-'  (  in  nil  Court  of 
the  I  nited  States  for  the  District  of  Ohio,  and 
wjis  iiTLnn  d  by  counsel ; on conjiideration  wh«»re- 
of,  il  now  here  orderetl,  adjuoL'i  il  uml  »ie- 
creed  by  thiii  court,  that  the  det  rei-  of  the  asdA 
Circuit  Court  in  this  cause  lie,  and  the  mun«  ia 
hereby  revei*sed  with  eost.<».  and  ihat  this  cruiM' 
be,  and  the  s^ime  is  hereby  remanded  to  the 
said  Circuit  (\>urt.  with  directions  vo  proccetl 
therein  conformably  to  the  opinion  and  decree 
of  thb  court. 

CiU'd-l  How.,  IW:  15  Wall.,  Xtf. 


JONATHAN  STHOUT  BT  At.,  LibdanU,  dr„ 
Appettant*, 

V. 

.1  AMES  FOSTEIi-KT  al..  ClaimanU  and  Own- 
eta  of  the  ship  LouiaviUe. 

Sftt'j)  at  itnrhor  damiigtd  by  tJiip  under 

It  ti  8tii|i  ho  at  Anchor,  with  no  huiIs  !<i-i,  iLr.<)  in  a 
prf>|»er  place  foranehorinir.  ami  another  t-hio. under 
.HUil,  <H-eii«inns  daniuK-e  to  her.  tlie  hitter  l8  liiilih', 

Hiir  it  till'  |iluce  of  anchorujfo  be  an  inii  r  «i  .  r 
place,  thiL*  owners  of  the  vuAitel  wbicb  is  injured 
must  abide  the  oonsequencea of  ttba  mfsooaduct  of 
tliR  inadler. 

In  tbia  case,  the  anchored  v^mfX  wu<*  la  the  thor- 
iiuKhfareof  the  pa!«8  of  the  Mi««<ifl.sippi  RfTer. 

THIS  case  originated  in  the  I^istrict  Couii  of 
the  United  Statea  for  the  E-iRlem  District 
of  Louisiana.  Was  carried,  by  appeal,  to  the 
Circuit  Court,  and  Anally  broiiirht  here. 

*Therc  was  nnirli  contriiiriclnry  evi-  [*00 
dcncc  about  aoiDe  of  the  facts.  Those  which 
were  not  dlaputed  were  these: 

The  Ilarnct,  a  ship  of  about  three-  hundred 
tims.  s»,ulcU  from  New  Orleans  for  London  on 
the  25th  of  May,  18Ji8.  On  the  26th  shepasatil 
the  bar  of  the  southwest  paas.  at  the  mouth  of 
the  river,  and  rame  to  anchor.  The  ship  Tjonla- 
villr.  of  five  liundnd  to:;s  Imrtlirn  or  u|n\  .-inls. 
was  coming  iu,  and  a  collision  ensued  ixtwcen 
the  two  vesseto.  The  Harriet  was  so  much 
(laiiiJiL'cd  thfit  she  put  back  for  rep:iir>i  llcr 
OVV1K  I.S.  .Jonathan  Stroul  and  others. libeled  ibe 
Loijisville.  Thel)istii«  i  (  nurt.afler a hearinjr. 
decreed  in  favor  of  the  lilfclants.  and  agaioHi 
the  ship  Loulaville,  hor  tackle,  apparel,  and 
furniture,  in  the  sum  of  ^2,701.07.  and  OOlto 
of  suit.    The  defeodaota  appcidcd. 

The  Circuit  Court  revened  the  decree  of  the 
District  C^rt,  with  costs:  and  n*m>uv*p  i  the 
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lo  the  District  C'otirt.  with  instrurtions  to 
dMnm  the  libc-I.       Thv  lilx-lantn  upixvih-d. 

It  was  j^ivcn  in  eviileucf  on  llu-  tri.il  fwlow 
U*  the  Jibflants.  ihnl,  on  the  20th  of  May. 
liSB.  tlie  Unrric't  was  at  anchor  ntur  tlie 
Douib  of  the  southwest  pa.sRof  the  Mississippi. 
I'OtMiJe  I  hi*  Inir.  on  the  wi-Ktcrn  siiir  of  it,  wiili 
litr  ♦ail*  all  furlttl ;  tliat  tliL-  Louisville  was  also 
Ijiniral  anchor  wiili  her  siiilH  furh'fl,  nt  some 
ojusidenible  distance  to  tlic  nislwanl;  that  the 
Lf.ut>ville  pot  under  weiirh.  and  sIo(h1  down  lb 
th*"  s«nnhw»-?4t  pttKs  with  ull  Miils  set.  topsiiii. 
*ad  jib.  and  Hpank«T;  that  she  got  witliin  a 
ijiijir:»  r  i<f  a  mile  of  the  Harriet,  and  let  jxo  her 
aarhor;  that  ih«Te  wjih  no  ranu;e  of  eahh*  over- 
kiul'd;  ih.'it  llit-re  w;v«»  not  more  Hian  enough 
c^*!lr- to  h-l  I  be  an<"h«>r  otit  of  sight;  that  when 
iLr  l^outHville  <ir»»|>i»«.-<l  licr  anchor,  her  sails 
vjre  allMrt;  tliiit  slie  c.une  afoul  of  tlie  star- 
havd  bow  of  the  Harriet,  whose  helm  was 
lisid  lo  slarlioard.  an«l  the  jib  an<l  fore  top 
iBMt  Slav  «iHil  set  tn  sieer  clear;  that  the  people 
uobotfii  <»f  the  Harriet  hore  the  Louisville  olT. 
and  that  -ho  came  afr»ul  a<^ain;thal  they  J)(>re 
ber  off  a*^in:  that  im«tead  of  the  Louisville 
tBtkini^  sail  aft  to  briu^  her  up,  they  set  the 
fwe-lnp  ttail,  and  the  sliip  paid  off.  and  canu' 
afool  of  the  Harriet  aeross  her  tK>ws;  that 
alouti  the  Harriet  they  continued  to  pay  out 
cable,  'o  permit  the  vessel  to  go  clear;  that 
iJKfc  was  plenty  of  rcnun  for  the  Louisville  to 
Iwe  paaite<l  to  the  ea.stwanl  of  tlie  Harriet, 
aia  ;;ooc!  frw  win*!:  that  the  Harriet  was 
Mmt  out  of  the  usual  track ;  that  two  brig!<  came 
¥l*jdi»wn  and  *w«-nl  to  sea  to  the  ea^twanlof 
tke  H.uriet.  after  she  had  anchored;  and  that 
tkewimi  wjt»  fresh  from  the  ».  E.  or  S.  S.  E. 

On  tbf  part  of  the  defendants,  it  was  given 
tterideoce.  that  the  Harriet  might  have  gone  | 
toaawbcn  .slie  anchored,  as  tlicre  was  wind! 
CMOgb;  that  Hhe  v>i%ti  lying  in  the  thorougli- 
(uv  uf  voMels  ^oing  lu  and  out;  that  when  the 
Looferille  weigrhed  atiehor  to  come  in,  there 
vifeafie^^h  wind,  and  favorable  for  coming  in; 
tlttt  a»  she  approm-he<l  the  bar.  the  wind  died 
a«ay .  that  a  Hirori^;  current  set  out  of  llie  {miss; 
thai  it  w<i8  Ktritujft-r  than  usual,  in  consequence 
titbtn  havinir  bi-en  a  strong  wind  the  night 
from  the  suutli;  that  owing  to  the  lighl- 
of  the  wind  the  Louisville  drifted;  that 
wa.->  a  pilot  on  board  the  I^iouisvillc.  who 
mid  kome  time  l>efore.  thai  llwy  wouiti  lie 
to  )(o  clo.<o  lo  the  Harriet  on  one  side 
orthe  other;  that  »w<  the  Louisville  neared  the 
HvTict.  the  pilot  ordered  them  to  let  go  the 
)r  and  take  in  ^ti<:  that  they  ot)eve<l  the 


mMm  as  lliey  could;  that  the  anchor 

B afoul  of  the  eliain  of  the  Harriet,  which 
a  great  m-ope  out;  that  the  chain  of  the 
waa  not  forward  of  her.  but  off  on  the 
tiow:  that  the  Harriet  hu'i  met  with  a 
aocklcut  in  and  a>H>ut  the  bamu  placu. 
formrr  voynge;  that  the  entrances  of 
•  ml  the  mouili  of  the  MiKsissippi  an-  very 
and  tiiltlcMilt.  on  ac<>ouut  ttf  the  cur- 
and  CTOunter-currents;  thai  an  vcshcU  ap- 
proarfa  the  bar.  and  the  water  U'comes  niore 
Awl,  tlirj  are  npt  to  become  unmanageable, 
fwticolarly  when  the  wind  dies  away;  that 
vka  thi?  water  h»  shoal,  the  under  low  baa  a 
ftat  effcri.  and  frequently  with  the  gn^atest 
cAona  -1  cannot  be  ste<>re<i;  that  there  is 

aaeflb-  .  .  .•-  every  twenty-four  hours  on  the 

How  Amu  t. 


bai.  and  the  unch'r  tow  is  the  con.sequence  of 
the  tlood  lidc  setting  in  and  tiie  current  out. 

The  opinion  of  the  Circuit  Court,  as  deliv- 
ered by  Mr.  Jm-v/iVvMc  Kim.et,  was  as  follows: 

This  case  conies  liefore  this  court  upon  an 
appeal  front  the  decree  of  the  District  Court 
for  the  tijistern  District  of  Loui'*iaiia. 

The  np|X'llecs.  ownei-s  of  ship  Harriet,  tiled 
th<'ir  libel  in  the  court  below,  for  collision, 
and  upon  the  trial  the  court  rendered  a  decree 
in  favor  of  tin'  libelants  for  :H2.701.07.  Hy 
the  evidence  it  appears  that  the  Harriet  had 
passed  over  the  Imr  through  one  of  the  passes 
or  otillets  at  the  numth  of  the  Mississippi 
Iliver.  *oulward  liound.  on  the  'JClh  of(*Oi2 
May,  ISiW,  and  came  to  anchor  near  the  bar. 
The  Ix)uisville.  lying  below  a  distance  of  sev- 
eral miles,  weighed  anchor  uilh  a  fresh  and 
favorable  wind  for  coming  in.  through  the  same 
pass;  as  she  approachcti  ilie  bar  the  wind  die<l 
away,  and  the  current  Ix'ing  stronger  than 
usual,  owing  to  a  strong  wind  from  the  soulh 
the  night  l>efore.  she  <lrifleil  and  nm  afoul  of 
the  Harriet.  The.s<'  passes,  it  appears,  anr  in- 
tricate and  dilMcult  to  navigate,  and  sutijwl  t4i 
counter  an«i  under  currenls.  If  the  wind  die 
away  when  a  ship  is  conjing  in,  she  is  certain 
to  drift  and  become  unmanageable.  Knowing 
these  fads,  a  prudent  master  wotdd  never 
anchor  his  ves.sel  in  the  tlw»roughfare  of  one 
of  these  passes.  The  «'vi<lenee  shows,  how- 
ever, thai  the  nmsier  or  the  Harriet  <lid  anchor 
his  vessel  immediately  in  the  tlioroughfare. 
and  that.  too.  after  having  been  run  al«iul  of 
by  another  vessel  alxiut  a  year  before,  al  or 
nejir  the  same  place. 

There  are  four  possibilities  uniler  which  a 
collision  may  occur: 

First.  It  may  hapiwn  wilhotit  blame  U-ing 
imputable  to  either  parly;  as  when  the  loss  is 
f»ccasioned  hy  a  storm,  or  any  other  rw  iiufjor. 
In  that  case  the  misf(»rlune  must  Iw  iMirne  l)y 
the  parly  on  whom  it  hapiH.ns  to  light,  the 
other  not  being  responsible  lo  him  in  any 
•legree. 

Second.  When  there  has  been  a  want  of 
due  diligence  or  skill  on  both  sides,  in  such 
cas4'  the  rule  of  law  is,  that  the  los.s  must  Ik; 
apportioned  iM-lwecn  them,  iw  having  lieen  oc- 
ciu*ioned  bv  the  fatilt  of  both. 

Third,  ft  may  liappen  by  the  misconduct 
of  the  suffering  parly  only,  and  then  the  rule 
is,  that  the  sufferer  must  l>ear  his  own  burden. 

LjUillv.  Il  may  have  been  the  fault  <if  the 
ship  which  run  the  other  down,  and  in  lliis 
case,  the  injured  party  would  beenlilleil  to  en- 
tire compensation  from  the  other.  {The  WihmI- 
rop  Simtt,  2  IKkIsoh's  Hep.,  83.) 

The  third  rule  hert^  laid  down,  il  setnis  to 
me,  a|>plies  with  great  force  to  the  case  under 
consideration,  the  misconduct  on  the  part  of 
the  master  of  the  Harriet,  in  anchoring  his 
ship  immwiiately  in  the  tlioroughfare,  is  fully 
made  out  b^*  the  proof;  while,  on  the  con 
trarj',  there  is  no  fault  prove<l.  going  to  show 
mismanagement,  want  of  skill,  or  negligence 
<in  the  part  of  the  inasier  fif  the  I^ouisville.  It 
istrue  that  the  opinionsof  some  *nauli('al  [*03 
men,  found  in  the  evidence,  show  that  it  wu.h 
possible  for  the  l>ouisville  to  have  avoided  tlic 
collision,  had  everything  Iwen  done  that  il  was 
poaaible  to  do.    But  the  law  impose^i  no  such 
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diligence  ou  the  party  in  this  case;  so  far  as  unde  r  wiil  knciwlngly  and  voluntarily  attempt 
the  Hiirriet  was  concemod,  the  Loubville  was  |  to  pa&s  one  at  anchor,  and,  in  «o  ooin;,  run 
entitled  ro  (he  full  UHe  of  the  thomiighfnrc  of '  afoul  of  her.  and  thereby  Cfttue  her  to  sufltaSn 


the  pass;  the  master  of  the  lIiiiTirt  havin-j  ob- 
Mructed  it,  witbafull  knowkdge  of  the  iluuij*  r . 
of  doing  oo.  haa  been  icruiltr  of  auch  miaeon- 1 

<lucl  Jis  to  deprive  th''  riiiii'  li  'c-;  of  the  right  of 
action  agiinsl  the  uppelluui.s.    vi  lltuii's  Con.,  i 
280.) 

It  was  iusistod  by  tlic  couni^el  of  the  appel- 1 
leea,  tbat  the  ITun  iei  Ijcin^at  anciior,  and  the 
other  aliip  under  siiil.  th:il  the  laticr  w  as  Hkil' 
fore  liable.    It  \»  true,  if  a  ship  Ih'  at  anchor, 
with  no  Niila  set  and  in  a  proix'r  place  for  an-  ^ 
rh'Tinir,  and  anotlier  ship  iin<i(  r  anU  omi^ions 
dnmuge  to  her,  the  hitler  is  Ij  jbie.    But  ilu- 
phioe  where  llie  Harriet   nncliored  was  an 


lo>^>^  or  (liniii'ie.  the  vessel  under  sail,  aitliuiigh 
Rhe  may  have  used  every  poiiuible  exertion  to 
prevent  the  damage,  hut  at  a  time  when  It  wa« 
too  late  to  avoid  the  colli^ilon,  i*;  b  Mirul  to  pay 
all  the  losses  suHtained  in  ct)usi.>«|ui'n(-t'  tliLTt-of 
by  the  vessel  at  anchor. 

In  support  of  the  fourth  propoeitioo.  be  cittMl 
.Tacohsen  R  Sen  Laws,  edition  bv  WflHam  FVick. 
in  1«1S,  p.  339:  "A  ship  which,  uml.  r  fvill 
sail,  occasions  damage  to  another  which  lias  no 
Mil  net.  isi  liable  for  all  damages." 

To  oustain  the  fifth  pm]H)sititin  Ik-  cited  Ia*cJc 
V.  Stteartl  (4  Carringi"ti  A-  Paynr.  lOOy,  und 
F/W  and  IteyiuM  v.  liVMr./.V  (14  Jolni-,  .  ;i04); 
improper  piaoe,  and  thert  fore  the  appellees ,  and  for  the  wvenlb.  Jacobscu's  Sea  Law«, 
must  abidt!  tijc  conHt  epiencfs  of  the  misconduct  art.  98:  1  Bell's  Comm..  580:  Stnry'ti  Commen- 
of  the  iiiiisicr.  Whi  n  fuic.  ;t  is  <l(  (  r»'(d  !ind  taries  on  Builniciiis,  p.  ^iHS;  3  Kt/ni's  Com.,  XJ30; 
ordered  that  the  decicti  of  the  District  Courl  be  Story  m  above,  381,  *S:i;  VoUiimm  et  al.  v. 
rerenwd,  and  held  for  naught,  and  tliat  tho  ap-  t/ifkin*  <8  Taunt..  1).  iJftggittv.  Montgtmerp  (5 
pellaniH  recover  of  the  appellees  ilioir  costs  in  Hos  ^  Pull..  446).  Vrrplatilct  itl.  v.  Mill^  et 
this  behalf  expended ;  and  it  is  furtlier  decreet!  ai.  (1  Moody  &  Malkin,  OH),  YatfJt  tt  al.  v. 
and  ordere«l,  that  this  ea.se  be  remanded  to  the  lirotrnet  al.  (8  Pick.  Mass.  Kep..  83).  llawkiin* 
Dtatrici  Court,  witli  inntructions  to  dismiss  the  |  v.  Dutf^hetit  und  Orange  StiuiinlHuit  Chmj^itn//  (2 
libel  of  the  Hhelants.  ,  Wend..  452).  SnrU,  Stayy  d-  Co.  v.  Rick  (I 

J/f.x«r^. und //(/^n  fortbeftppellattta.  .Tolms..  :{o.~ii.  Dodson'n  Admiralty  Cases,  471. 
Mr.  V«3x  fur  the  appellees.  -  the  <  ase  of  The  Septu/te. 

The  reporter  was  not  present  at  the  wga-  '  *That  all  possible  diligence  should  have  (*0{( 
ment.  and  Iia^  b(-(  n  furnisbed  only  with  the  been  used  bv  Ihc  T.outsvillc,  he  cited  Siorv  on 

Balhucnta.  ";{:]4 ;  :i  Pardes.«<us.  70,  par.  65tf ;  I 
Wa-sh.  C.  (  H.,  148:  Slant  et  al  v.  liefhntl  (4 
Marlin'tt  La.  liep. .  new  MTies.  HiiSt);  Mtiriiu  et 
al.  V.  IiluUie{\  McCord.  300). 

Tlic  court  tiiiiiir  cquully  dividi'd,  ihe  ju<l{|;- 


ment  of  the  Circuit  court  wius  afllnucd. 

OltDEK. 

This  cause  came  on  to  Ik*  heard  on  the  tran- 
,  script  of  the  record  from  (he  Circuit  Court  of 
the  United  Stales  fur  the  Eastern  Di.^trlct  <»r 
Louisiana,  und  was  arguetl  by  coimK'l;  nn 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  bv  this  court,  that  tJie 
I  decree  of  the  Maid  Circuit  Court  in  this  cnuHe 
be.  and  Ihe  same  is  hereby  attirmed.  with  costs. 

nt."d- 14  How..  r»3S:  sj  w»iii..  14 : 7  otto,  nis ;  a  i>h. 

241:  ICliir..  4tr5:  :» CIIIT.,  <t38;  N.  wl...  SV, :i 
Ware  (Ua.).  att) :  1  Abb.  U.  8.,  403;  (i  McLasuo,  2QO :  a 
Woods.,  M7. 


not  CM  of  Mr.  Dickens 

Mr.  DiekeM  laid  down  the  following  propo- 
sitions: 

1.  Tlie  sea  is  a  public  Inghway  or  thorough 
fare.  c(piid!y  free  to  all  persons  und  all  nations. 

2.  All  pcrfions  navigaliog  the  high  seas  iiavc 
an  eqitnl  risrht  to  sail  tlimugb.  or  anchor  in  any 
j>ortion  of  them. 

3.  All  persons  navigating  the  high  sens,  as 
aforesaid,  are  bound  to  take  notice  of  all  such 
v«'s.Hels  as  may  have  come  to  an  anclior,  and  m) 
to  navigate  their  vessel  as  not  to  run  afoid.  or 
otherwise  ijijure  tlm.se  at  anchor. 

4.  I(  a  vesKc)  under  «Htl  nms  afoul  of  a  ves 
sel  at  iinchor  In  the  biirh  seas,  the  vessel  in 
motion  is  bound  to  pay  nil  (him;iges. 

5.  If  the  universal  riglii  ot  all  vessels  navi- 
gating the  high  seas  to  anchor  in  .inv  p;ul  thereof 
04*]  lui-s  been  nstnctc<l.  either  by  law  *orcus- . 
tom,  and  they  are  prfthibited.  froni  conung  to  1 
an  anchor  in  certain  places.  unle«.i  m  ilu  ir  own  ! 
riKk.  it  is  incumbent  upon  the  party  cluiming  ' 
the  lieneflt  of  such  restriction  or  prohibition,  to  i 
]iri)V(-  it^  existence  clearly  and  ccmclusivdy ; 
and  also  to  prove,  with  equ.il  clearne.'w  and  cer- 
tainty, the  fact  that  the  vcKsel  complained  of 
was  anchored  in  such  prohibite<l  place,  and  that 
all  ordinary  diligence  was  used  by  tho*«e  on 
Iwnrd  of  the  vessel  in  motion,  to  pVev<*nl  the  j 
accident;  otherwitie,  they  will  not  be  released  1 
from  the  payment  of  the  damag«i  sustained  by  | 
l!ie  vissel  at  anchor 

0.  The  uuiversjil  ri^hl  nt  ali  persons  uavigat  i 
ing  tho  high  Bcas  to  anchor  wherever  they  muv 
happen  to  be.  or  in  any  place  they  may  think  ; 

1)roj>er,  has  never  been  and  cannot  Ih?  ri'sf  riclcd. 
Hit  in  certain  particular  hwal  jnrisdit-tions. 

7.  And  hist.  II  a  vessel  under  sail  comes  un- 1  X  from  the  Supreme  Coiurt  of  the  Slate  of  AU- 
uwares  upon  one  at  anchor,  they  arc  both  bound  I  bama.  under  the  Sftth  section  of  the  Judiciary 
to  use  fvi  ly  iKJSsible  cxci  ;ii>n  to  pn  vent  a  col-  Act  of  ITs'K. 
liiiion;  and  if  either  is  deiicient  in  tliat  icspcct.      The  facts  in  the  case  were  ihette: 
it  is  Iwond  to  bear  the  loss:  but  should  a  vessel  |    On  the  28th  of  September,  1807.  the  Spaiuab 

«0  HOWABft  1. 


MAYOR  AM>  ALDEUMKN  OF  THE  CITY 
OF  MOBILE.  Piaintiffn, 

'  V. 

J.  EMANUEL  AND  G.  8.  OAINES, 

Ikfendnutx. 

Citjf  of  MobUe  tm*  in  UtmU  under  t^tanuh  ffrmnt, 

Ttic  rii.-'-  of  the  rity  of  Mntiiie  V.  Hallett,  M  Pe^ 
tent,  2Ht,  oxHiitirRii  aiul  tontlniinil. 

I'nilcrtli'-  exception  contained  in  the  Act  of  Con- 
Ifrrss  of  1JCJ4.  no  title  paswd  to  tlie  cltr  of  Mol>ik'. 
wiif-rt'  tin-  land  was  in  ttie  po,Bs<»^8ion  of  11  party 
cluiming  to  hold  it  under  a  S|)uai!<li  {tram  whien 
bad  been  oonflrmed  by  (be  Dnlted  Mate*. 

rpiIE  ca.se  was  brought  up  hy  writ  of  error 
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Gifrcnnr  of  Floridn  ^ntod  to  John  Forbes  a 
of  laml  immtHlialc-ly  ndjacetU  to  what  is 
Dow  the  city  of  Mobile,  and,  indml,  conslitut- 
in?  a  part  of  it.  The  gnmt  Wiis  founded  upon, 
and  o)Dfirni(ilor)'  of.  an  tddor  one  isKucd  to 
Richardmn  in  17B7.by  the  British  govvrumcnt, 
ihen  in  p<is«?&'»ion  of  the  country.  Tlie  lan(i 
w»«  up>in  the  west  side  of  the  river  Mobile.  In 
OO*]  the  document  issued  *by  llie  surveyor- 
>-nernI.  it  is  said  to  fx?  "  l>oun(led  on  the  east 
oy  said  river;"  and  in  that  i.ssued  by  the  intend- 
nnl.  to  U'  •*  terniinaie<l  by  the  bank  of  said 
river  on  the  east  side:"  in  lx)ih,  there  is  a  reser- 
raii«io  of  a  "  free  paM.Hge  on  tlie  bank  of  ihe 
river.  ■■ 

On  the  2d  of  Marcli.  1819.  Congress  pa.H.<<;d 
•  An  Act  toenr.bie  the  people  of  the  Alabama 
terriiory  to  form  a  conslitution  and  State  Rov 
emm»-ni.  and  for  the  admis.sion  of  such  Slate 
loto  ihe  Union,  on  an  e(|UHl  f(M)tin^  with  the 
'uii;in.tl  States."  bv  ihe  si.vth  Mx-lion  of  which 
it  was  enacted,  "'fhal  the  following  pn)po.si- 
tioos  be.  and  the  !<atne  are  hereby  offerwl  lo  the 
cnorenlion  of  the  said  territory  of  Alabama, 
when  formwi,  for  their  fret^  acce|>tjince  onvji-c- 
ti«»3.  whicb.  if  ar^eptoil  by  tlie  convention. 
4iall  be.  obligatory  upon  the  United  States." 
\ftcT  enumeratine  many  articl«*s,  the  s<'ction 
owludc-*  wilb  tliis:  "and  that  all  navigable 
waters  within  the  said  State  .*»hall  forever  re- 
main public  hivrhways,  free  to  the  citizens  of 
State  and  of  the  United  States,  without 
tsy  tax.  duty,  impost,  or  loll  therefor,  imposed 
by' the  said  State." 

By  the  ori?inaI  plan  of  the  town  a  street  wtis 
kid  utf,  »-aiU*ii  Water  Street,  ou  the  marpn  of 
thr  riTi-r.riiruiing  nearly  north  ant',  .>iouth, which 
was  afterwards  filled  up.  and  by  the  improve 
nrnt  the  water,  at  high  tide,  was  conflnefl  to 
the  ea<tern  edtn*  of  the  stn-et. 

On  the  26lli  of  May.  1824.  ('ongn'."*  pjv^sed 
"An  Act  graMtin>5  certain  lots  of  ground  to  the 
corpormlitm  »»f  the  city  of  Mobile,  and  to  cer- 
tain individuals  of  said  city."  which  is  as  fol 
kiwa: 

I.  *•  Thai  all  the  right  and  claim  of  the 
Csitcd  States  to  the  lotH  known  as  the  h'>spiial 
•ad  bakehou««e  lots,  containing  about  three 
iMrtbsof  anncr(M>f  land,  in  the  city  of  Mobile, 
il  the  Stair  of  Alabama,  and  also  h1I  the  ri:.'lit 
•ad  claim  of  the  United  State*  to  all  the  lots 
Dot  nold  or  ciinflrnied  ti»  individuals,  eitlKjr  by 
iJd*  or  any  former  act,  an<l  to  which  no  erpji 
MMe  title  exysts  in  favor  of  any  individual!. 
Bdi.t  OkH  or  any  former  act.  lM>twr>en  high 
wmter-mark  and  the  channel  of  the  river,  and 
Chnn*h  Street  and  North  Boundary 
in  front  of  the  .«ai(l  city,  be.  and  the  same 
•by  vested  in  the  mayor  and  aldermen 
ai'tl  city  of  Mobile,  for  the  time  l»eing, 
•ad  ihrir  »urce.v»or«  in  ofllce.  for  the  soh-  use 
tnd  benefit  of  the  said  city  forever. 

1.  "That  all  the  right  and  claim  of  the  United 
97*}States  lo  flo^many  of  the  lots  of  grtmnd  east 
if  Water  Street. and  hot  wer  n  Church  Stn-et  and 
Satth  Boondury  Street,  now  known  as  water 
\aiM,  aa  are  KitunttMl  iMttween  the  channel  of  the 

• and  the  front  of  the  lot.s  known  under 
ipanisli  rnvemment  :is  water-lots,  in  Ihe 
tity  of  ^'  '  '•,  whereon  improvements 
have  b^n  ui  .  ,  undlhesiuno  arc  hereby 
vMtod  in  ihetievcral  proprietors  and  occupants 
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of  each  of  the  lots  heretofore  fronting  on  Ihe 
river  Mobile,  except  in  cases  where  such  pro- 
prietor or  o<'eupant  has  alienated  hi.s  right  to 
an}'  .«nch  lot  now  designated  »is  u  water  lot.  or 
the  Spauisli  government  has  made  a  new  grant 
or  order  of  survey  for  the  satnc  during  the 
time  at  which  they  had  the  power  to  grant  the 
!-ame;  in  which  ca-e  the  rights  and  claims  of 
the  Unitcnl  States  .vliall  be.  tilid  is  hereby  vested 
in  the  person  to  whom  such  alienatit)n,i;rant.  or 
•mler  of  survey  was  nvide.or  iu  his  legal  n*pre- 
sentative. 

'  Provided,  that  nothing  in  this  act  contained 
shall  Ui  con.'^frtied  to  alTect  the  claim  or  claims, 
if  any  such  there  be.  of  any  individual  or  in- 
dividuals, or  of  juiy  body  politic  or  corporate." 
(7  vol.  Laws  of  tie-  United  Sbites,  :ilS;  1  vol. 
Land  Laws.  ed.  1K{.S.  mH.) 

On  the  Hih  of  .July,  1.^3.").  the  mayor  and 
aldernun  of  the  city  of  Mobile  brought  an 
action  »»f  trespass  to  iry  title  against  Emanuel 
and  Gaines  in  the  State  t'irciiit  Court  of  Ala- 
bama, claiming  several  lots  lK)unde<l  on  the 
west  by  Water  Street,  imd  running  east  wurd  to 
the  channel  of  the  river. 

On  the  trial  of  the  cause,  the  jury,  untlerlhe 
instriieiions  of  Ihe  court,  found  Ihe  «lefendanls 
"not  guilty"  of  the  trespass.  The  court  charged 
the  jury  "that  if  the  place  in  controversy  was, 
subs<'<juent  to  the  adinission  (»f  this  Stale  into 
Ihe  Union,  below  bolh  high  and  l<>w  water- 
mark, then  Congress  had  no  right  to  grant  it; 
and  if  defendants  were  in  posses.sion.llie  plaint- 
ilTs  could  not  oust  ihem.  by  virtue  of  ihe  act  of 
Congress. 

•"That  the  grant  to  Forl)es  extended  to  high 
water  mark,  and  that  if  the  place  claimed  was 
between  high  water  mark  kiuI  the  channel,  in 
front  of  the  grant,  and  had  been  reclaimed  by 
Ihe  defenrlants,  then  the  plainlitTs  could  not 
recover  in  virtue  of  the  act  of  ('nngress,  and 
this,  notwithstanding  the  rcMTvaiion  of  the 
right  of  way  specified  in  the  contirmation  of 
the  grant  to  Forbes." 

*U|V)n  this  charge  a  bill  of  exceptions  ["08 
was  founded,  and  liie  cjise  carried  to  the  Su- 
preiTH'  Court  ttf  the  Sl:ile  of  Alabama,  where 
the  judsrment  of  th:-  <*onrl  below  wa.s  aftirmed. 

It  is  necessary  to  refer  to  the  opinion  of  the 
Suprenv  Court  of  tin-  State  of  Alabanm.  in 
orfler  to  understnnd  the  ground  upon  which 
the  dissentient  opinion  of  Mr.  Jiintirf  Catron  is 
placed. 

The  Sii])renu'  (Viurt  of  .\labama  did  not 
decide  the  tirsl  jvtint  r.ii.sed  in  the  bill  of  ex 
ceptions,  vi/,. :  '"that  Congress  had  no  right  to 
grant  the  land  to  iheeii y  of  Mobile."  But  In'ing 
of  opinion  that  tin-  graiil  to  Foibes  conveyed 
to  him  the  intervening  space  between  liigh 
water  mark  and  the  channel  of  the  river  (cover- 
ing the  property  in  dispute),  and  thus  preclud- 
ed the  plaintiffs  from  ever  recovering  it;  and 
being  moreover  of  opinion  that  a  judgment 
ought  not  to  lie  reversed  for  a  mistlinH'tion  of 
the  judge  to  the  jury,  if  it  appears  that  the 
party  complaining  could  not  have  been  injured, 
that  court  waived  all  e.\aminalion  into  the 
correctness  of  the  first  pr>int,  and  contente<l 
itM.'lf  with  alllrining  the  judgment  of  the  court 
below. 

.!//•.  Tc*t  for  the  plain)  ifT^  in  error. 
.)fr.  Sergeunt  for  the  defendants. 

61 
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¥r.  Jntitiet  MclMxy  doUveied  the  opinion  of  i  Spanish  auUiority,  the  26th  September,  1807 


the  court 

'I'lii**  cause  is  bmuixlit  id  lliis  (•r>urt  liy  :i  writ 
of  urror  to  the  Supreme  Court  of  Bahama. 

An  action  of  trespass  to  try  the  title  to  a  cer- 
tain  lot  or  piece  of  !;n»uti(l  in  thecity  of  Mobile, 
was  commenced  by  the  plaintiffs  ajjainst  the 
defendants,  in  tlie  Circuit  Court  of  tlie  State. 
I4»uc  being  joiDcd,  a  jury  were  Impaneled,  who 
rendered  n  verdict  of  not  guilty.  As  the  ri<jht 
of  flic  ]il,iintijTs  wn'i  n>s(-iti  i1,c\c1ii'-ivfly, unilcr 
an  ucl  of  iJongrcH-M,  and  the  dcciiiion  beiu^ 
Offainat  that  ri^lit.  ilie  plaintiffa.  having  except- 
ed tn  ct-rtniti  ruling.'*  of  the  ooisrt  on  tin-  ti  ial, 
prosicuUti  ilii«i  writ  of  error,  under  lljc  2'ilh 
section  of  the  Judiciary  Act  of  1789. 

The  bill  of  exceptions  sUttea  that  it  was 
proved  the  defendants  wen  In  poasenion  of  the 
[irt  niisi  s  deHcribed  in  the  declaration,  at  the 
time  the  suit  was  iirouehf. 

An  m:t  of  Con^res-*.  entitled  "An  Act  irnint- 
int;  certain  lots  of  ground  to  the  corporation  of 
the  ciiy  of  .Mobile,  and  to  certain  individuals 
9»»1  *of  said  city,"  piu'^.sed  20th  May.  1824, 
was  read;  also  "A  resolution  of  the  mayor  and 
aldermen  of  the  city  of  Mobile,  pa.Svsed  the38d 
day  of  April.  I83t.  in  thf  followin.:  wonls: 
'Resolved,  That  the  niaj)  of  the  city  a.s  now 
shown  to  the  boanl,  Ik;  ac(!epled  and  appn)ved; 
and  it  ii^  further  resolved  Uiat  the  names  of  the 
Htreels  be  the  siUiie  as  heretofore  establishe*!.'" 
It  W)V*  also  proved  by  the  plaintiffs  that  ihr 


In  the  British  grant  the  land  "wjis  bonncle<! 
east  by  iln-  *river  Mobile."  and  hy  ilu-  [*1  OO 
Simnish  "by  the  bank  of  the  river."  "leaviug  a 
free  paiwaue  on  the  bank/'  Ac. 

The  ca.sc  was  n  moved  by  wHt  of  rTrtvr  from 
the  Circuit  Conn  to  the  ouprt  ni<'  ("uurt  of  ihc 
State,  in  which  judgment  wasalfumed. 

The  first  section  of  the  Act  of  HtZ4,  referred 
to  In  the  WU  of  exceptional,  vwin  "\n  the  mayr)r 
and  nldfrmen  of  the  <  iiy  uf  'Mnhilc.  for  the 
lime  being,  and  their  KiRces-Mire.  in  cilice,  for 
the  Hole  use  and  Iwueflt  of  the  city,  forever,  all 
ihc  riirlit  and  claim  of  the  United  Slates  to  all 
Uii.'  lots  not  sold  or  conrtrme<l  to  in<lividuHls. 
either  by  that  or  anv  former  act,  and  to  wliitrh 
no  equitable  title  exists  in  favor  of  an  individual 
under  tliat  or  any  other  act.bci  ween  high  water- 
mark ;uid  the  channel  of  the  rivt  r.and  tjotwet^n 
(  hun  h  Street  and  North  Hnuudary  Street,  iu 
from  of  the  city." 

And  the  second  secliim  of  the  act  "e.\cei>ls 
from  the  o|>cration  of  the  law.  ca.sos  where  ihe 
Sjjanish  government  Imd  ni:tde  a  new  grunt  or 
order  of  survey  fur  the  same,  durioj;  ihe  time 
at  which  they  had  the  power  to i^rant  the  ratne: 
in  which  ca^e  the  right  andclniui  if  tlu  United 
Slates  shall  be,  and  is  hereby  vc',i*  d  in  tbo  p<:r- 
soD  to  whomauch  alienation,  mnt,  or  order 
of  .survoy,  wan  made,  or  iu  his  legal  represent- 
ative." 

Ill  I'rinciple  this  case  is  siuiilar  to  that  of 


map  referred  It)  was  one  published  by  OcK)d  win  1  CV/^  J/«i*te  V.  ifo^/^  (10  Peters.  26 1>.  In 
and  ITaiiw,  a  cop|)erplatc  copy  of  which  was  that  cause  the  court  say:  "Front  the  UII  of  ex- 


f)tTt  rr  d  in  fvidj Dce;  a  copy  of  snnfi  purls  of 
said  map  jis  i»  neceitsarv  to  refer  to  i^;  uuncxed. 

It  was  also  proved  liuit  there  never  had  been 
a  aUroet  in  Mobile  known  as  jS^orth  Bouodary 
Street.  And  also,  that  the  premities  In  question 
Were  >iiUHti',  in  Mav.  1^24.  Iiclwet-n  Churrli 


ceplions,  it  appears  that  the  defendant  was  in 

gossessiou  of  the  laud  iu  (-ontroversy  under  a 
Danish  grant,  which  was  confirmed  by  the 
Lulled  Slates;  and  that  the  land  extended  to 
the  Mobile  Rivw.  Ft  w«j«  then  within  the  ejc- 
(•I'litidii  in  the  Ai-I  of  ^^'2\,  and  ii<»  right  vestoti 


Su.H  I,  .souih  of  Adams  Street,  and  below  high  i  iu  the  plainiitls.  We  ilunli.therffore.  that  the 
water  lus  well  as  low  water-mark  and  the  chan- 1  instruciion  of  the  Circuit  Court  to  this  elTpcl 
nel  of  the  river.  It  was  also  proved  tlnit  the  was  right."  The  same  language  is  ecjually  nji 
pix'raises  were  north  of  St.  Louis  Siret  t,  its  laid  pliaible  to  the  ca.sc  under  (u»nsi<lenition.  Auil 
oui  ill  said  map,  and  that  in  iH24  Water  Street  it  appears  that  the  judsiniciit  of  tlie  Circuit 
did  nui  extend  to  St.  Louis  Street,  and  ihai  at  Court  was  affirmed  by.  the  Suprcmu  Court  of 
that  lime  buildings  were  few  and  scattered  |  Alabama,  on  the  ground  that  "there  waa  no 
above  St.  Loid'i  Sin  t  i.  vacant  -imce  I'ctwfen  high  and  low  w.ilcr  uuirk . 

The  defendant  ollcred  in  evidence  a  grant  all  haviug  U  en  Mild  and  coulirmed  to  Forbes.  ' 
from  the  Spanish  government,  and  provetf  that  under  his  Spanish  gmnl, 

they  claimed  title  to  the  premises  under  llial  The  Spanish  grant  iM  ing  nn  exception  in  tbe 
grant.  act.  under  which  the  plaintitTs  claim,  the  in 

lin  (Mill'  rli.u^red  the  jury  that,  if  the  place  stnuiii-n  of  tiir  Circuit  Cour;  in  fa.nr  of  tlie 
in  controversy  was,  subsequent  to  the  admission  ,  defcuduul  was  conx*ct.  The  judgmeul  ot  ihc 
of  this  State  Into  the  Union,  betow  both  high  Supreme  Court  of  Ahibama  la  aflirmed. 


and  low  water  mark,  then  C.iti^^n>>;  liad  no 
right  to  grant  ii;  and  if  defeudaaLs  were  in 
pOBaeooion.  the]daintiiIsoouId  not  oust  them. by 
virtue  of  the  act  of  Congress.   Tliat  the  graui  j 
to  Forbes  extended  to  nigh  waier-mark,  and  ' 
that  if  the  place  cluirm d  w;i>  between  high 
wutc'MUurk  and  the  channel,  in  front  uf  the  i 
grant,  and  hiul  been  reclaimra  by  the  defend- 1 
ants,  the  plaintilT-  rotdd  not  recover  in  viiiiR- 


*  Mr.  JitKtiM  CAT\uy>  di^.Muied.  [*IOI 
The  premises  in  coulroversy  liu  in  front  of 
the  city  of  Mobile,  and  are  cb'imed  by  the  cor- 
poration, by  virtue  of  the  Act  of  Congixiss  of 
.May  2U.  1K24  They  lie  both  below  high  oad 
low  water  mark. 

The  court  charged  the  Jury  that,  if  the  place 
in  controveriiy  wns  snh^cquent  to  the  admis- 
siuu  ul  this  .Stale  inln  Uie  Union.  Ixdow  lx>tb 


of  the  act  oi  Lo^lgrc.^^^,  and  this,  notwilh^Uud 
ing  the  rcservatiou  of  the  right  of  way  spttcjtied  high  and  low  water  ni  ii  k.  then  Congress  huil 
in  the  confirmation  of  the  grant  to  rorbes."  no  right  to  gmnt  it.  and  it  defendauia  were  in 
It  appeared  that  on  the  9th  January,  1767,  possession,  the  plaintiffs  could  not  ou.hI  ihetn. 
the  English  governmeut,  being  then  iu  posses  I  by  virtue  of  the  act  of  ('onirrej».s. 
sion  of  the  country,  had  granted  the  land  in  ^  That  the  grant  to  Forlk  -  extended  to  high 
Controversy  to  \N'iiliuui  liichardsou;  and  that  a  water-mark,  and  thai  if  the  place  claimed 
grant  of  tlie  same  ianil  wa.s  made  to  John  Forl)e.s  was  iMJlween  high  wnler  mark  and  the  cbau- 
0^  Co.,  the  a-Hsigucc:*  of  Iltchardtiou,  by  the  j  oel  iu  front  of  the  grant,  uud  bad  been 
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Rcliimrd  bj  defendant,   then  tbc  plaint ifTs ' 
cooid  not  recover  in  virttie  of  the  iict  of  Con- 
grrm.  «nd  ihi*.  notwithMumling  tlur  rfst-rva- 
tine  of  ihe  rights  of  wiiy  «|)ecitie<l  in  the  con- 
fSmulioQ  of  ilie  gntnt  to  KorlieH. 

To  all  of  which  charge  the  counsel  of  the  I 
piAiolifls  excepted.  { 

The  jury  foijn<l  a  general  vcrilict  (jf  not  , 
ruiltr.  As  Ahituima  was  admiited  into  the  | 
t'nion,  Dcceml>or  14.  1.^19.  the  tlrnt  instnic  j 
tr>n  WMc«)uclu.«ive  of  the  plainlifTs'  title.  On 
tbe  admitted  fact  that  Ihe  land  lay  under  the 
w»ler  in  1824,  the  court  pronounced  tlie  act  of  ; 
CoopTM  void.  ' 

The  necond  in.struction  depencLs  on  tlie  fact. 
•'  whether  the  defendant  had  rix^laimed  the 
Und  in  front  of  tlie  grant  of  Forlx-s."  There 

DO  evidence  in  the  record  that  he  had  ilone 
art.  and  all  the  evidence  purports  to  have  ])een 
9et  out. 

A  writ  of  error  wa-s  prosecuted  to  the  Su- 
preme (V)iirt  of  AlalMiuiL  That  court  simply 
aftirmeil  the  jud^'nienl  of  the  Circuit  Court: 
mm!  fnun  that  ultirnuince  a  writ  of  error  wii>i 
praincute*!  to  this  court,  by  the  corporation  of 
thf  city  of  Mobile,  under  the  twenty  tiflh  sec- 
tion of  the  Judiciary  Act. 

<>ne  error  a*>.<«ii:ned  in  the  Supreme  (.'ourl  of 
AUhama  wa.s.  ••  That  the  «  h«r!;e  of  the  cir 
niit  jud^re  clenies  that  the  United  Suites  had 
rieht  and  power  to  grant  the  premi'*e;4  in  <iuej*- 
tjoo." 

On  the  general  alii rmance. can  lliis  court  lake 
jarfediction  and  reverse,  l)ec4iuse  Ihe  first  in- 
struction wa.H  erroneou.*?  In  the  vnsc  of  the 
«tne  plaintiffs  again.nl  E.slava  (  Iti  IVters.  •-J4»i), 
llie  majority  of  the  court  held  that  Ihe  opinion 
of  the  Supreme  Court  of  Alabama  cerlitie<i 
a<«  Dsn  of  the  reconl,  wji>  no  part  of  it. 
I0!5*]  *Spcaking  of  the  opinion.  Ihe  court 
mn:  "  Their  opinion  con><lilutes  no  part  of 
tbe  record,  ami  is  not  ]>ropi>rly  a  part  of  Ihe 
CMP.  We  miUil  look  to  the  poinix  raised  by  the 
eieeptions  of  the  t'ircuit  Court,  as  the'only 
4acaii<4i<  for  our  ct»n.sid»'rati<»ii  and  decij^ion." 

Ami  90  thi.<«  c«>uri  held,  in  even  a  stronger 
CMC  ((Gordon  v.  Ijonr/eM,  16  I'eters,  10;^).  wh<  re 
there  bad  been  a  general  aflirniance  of  the 
pd^ment  below.  l)y  the  Supreme  Court  of 
Kentucky. 

Iq  KMaM'$  c^sc  I  thought  the  opinion  of  the 
Ijupreme  Court  of  AlulKiaia  foniu'd  purt  of 
dMraoord;  in  that  carie.  it«  in  tlii.H.  ihc  opiniun 
«M  found  in  the  paper  book:  but  a  majority 
of  tbe  court  ruled  it  out,  as  no  part  of  ihe  rec- 
Ofd;  to  which  decision  I  Kuhmit,  of  courstr. 

t^>**%**'g  oolv  to  the  points  rai.H-d  by  Mu- 
OMttoaain  the  Circuit  Court,  and  we  tlnd  ii 
MMlhlMd  with  a  phtinnew  a<lniitting  of  no 
tfoabt,  thai  AlalNima  claimt  to  hold  as  lu  r 
9m;  nd  doe*  actually  hold,  bv  force  of  lu  r 
fndteU  deciaiona.  all  the  lan<U  within  the 
-^'ate,  flowed  bv  tide-water;  and  thai  this 
tiaun  b  fcMiiidea  oa  an  implied  cexuion  of  the 
Inda  andflr  tide-water,  by  the  United  Staici.  to 
Ahbama,  as  a  cooaequence  of  ihe  s^itiction 
^vcsB  bj  CoogTMS  to  the  Slate  const iiut ion. 
The  diwirtrooi  reaulta  of  thi«  a.<«sumption  on 
pM  of  the  Slate  courts  of  Alabama,  I  en 
to  point  out  (an  far  as  prcMsurc  of 
wouhi  fiennit).  in  mv  opinions 
of  thew  itlainiills  agauut  Eslava 
■ad  Halkt  (16  Peters,       and  SOd). 
*B0WAU>  1. 


That  the  United  Slates  had  the  undoubted 
title  before  the  adoption  of  the  eonslilution  of 
Alabama.  ha><  never  Iteen  denied  by  anyone: 
and  that  Ihi'  Stale  ac<|uired  titli-  by  that  t-venl 
has  not  been  proved,  n^r  can  it  l*e.  as  I  think; 
nor  is  it  perceived  how  the  (pieslion  can  be 
avoided  in  the  cause  l>efore  us.  unless  wc  l«K)k 
beyond  the  record.  I  Iherefon*  believe  Ihe 
judgment  should  be  reversed  becniw  there  was 
error  in  the  first  insiructiou.  Tor  my  leiuHons 
1  refer  to  tlur  opinions  in  the  rases  of  AV/*c/i 
and  Jl'iilet.  To  these  1  will  add,  that  it  is  im- 
pos-sible  for  this  court  lo  follow  tlie  decisions 
of  the  Supreme  Court  of  Alabama,  without 
overruhnir  the  decision  in  Po'thtril'it  Urirx  v. 

(14  IVters.  William  I'ollaid  claim 

ed  a  square  of  land  below  high  water  mark 
fronting  the  cilv  of  M*>bile;  ihe  claim  wan 
founded  originailv  on  a  spanish  concession, 
made  in  IHOU.  This  *was  merely  void.[*  1  iV.i 
as  was  hehi  in  h'oatir  itmi  K'tiu*  v.  .\i  it.tnii  (2 
Peters,  2o4).  and  in  (iiircio  v.  /^r  (12  FVtjTs. 
511).  Uy  Ihe  M'cond  sec.  of  the  Act  of  IS24. 
the  land  w:m  c.veepttMl  from  its  o|>eration.  and 
did  not  pass  lo  the  citv  of  Mobile^  (14  IVlers. 
5W4,  m").  ;i«6.)  The  lilleto  the  wpiare  claimed 
by  Pollard  therefore  remained  in  Ihe  Unileil 
States  until  it  was  gninted  to  bis  heirs,  by  a 
private  Aet  of  Congress,  of  18.>«K  and  11  patent 
founded  on  the  act.  dated  in  IH.'.T.  This  court 
maintained  the  title,  and  a  ivcovery  was  had 
on  the  Act  of  IH;lrt.  and  the  patent  from  lin- 
go vernnient. 

If  the  Act  of  1M24  is  void,  lu'cause  Conun"«'ss 
had  no  power  to  grant  Ihe  land.s  below  Ihe  How 
of  the  li«les;  so  is  eiiually,  and  as  certaiidy, 
Ihe  .\et  of  1m;(((.  and  the  patent  founded  on  it. 

Forl»es  owned  ihe  land  in  fioiil  of  the  land 
granted  to  Pollard's  heir>;  F<>r!)es'  grant  e.\- 
tended  to  high  wat<-r  mark,  was  dated  in  1802, 
and  was  undispuiiil.  This  court  held  in  ericel 
that  it  wiis  bounded,  and  could  not  extend  by 
implii-ation  lieyond  the  high  water-mark.  .'>n 
is  the  undoubted  construction  of  irrants  for 
lands  fronting  tide  waters.  A  grant  of  lands 
on  each  side  of  .an  arm  of  the  sea,  and  embrac- 
ing it,  (Ujcs  not  pass  the  land  under  Ihe  water 
bv  genend  words;  there  must  be  s|>eeial  words 
of  grant,  showing  plainly  the  land  covi-red 
with  water  was  intended  to  be  granli-d;  with- 
out such  explicit  words  of  grant,  the  high  lands 
only  pass.  Such  is  the  settled  doclriiie  <'f  this 
court.  {.}f,trf,n  v.  ir»i^/(/<^.  10  Peters.  ;i(»7.) 
Forbes,  therefore,  could  not  claim,  as  riparian 
owner,  the  land  granted  on  his  front  lo  Pol- 
lani;  to  hoi<l  otherwise  would  overrule  the 
decision  of  Mnrtin  v.  WndfitU. 

In  any  as|H'ct  this  controversy  can  l>e  pre- 
sented, ii  falls  within  the  de<  ision  of  PoVjtrd  v, 
Kiltbe;  that  case  mu.st  Ije  overruled,  if  the  doc- 
trine of  the  courts  of  Alabama  is  maintained. 

ounicu. 

j    Thiscau.se  came  on  to  be  heard  on  Ihe  Iran- 

I  scrip!  of  Ihe  record  from  the  Supreme  Court 
of  the  Slate  of  Alabama,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 

'  here  ordered  and  a<ljudge«l  by  this  court,  that 
the  judgment  of  Ihe  said  Supreme  Court  in 

j  ibis  cause  hv,  and  the  8anij:jt»>^erel>y  altirmed, 

;  with  coslH. 
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104»1  "THK  UNITED  STATES, 
Plaintiff*  in  Errwr, 

V. 

WILLIAM  LINN  rt  al. 

Ar(u>n  i.r  MiVto — ex  contractu — uolU  i>roi^^i(Ui 
Ui  oui  (h  uxthiHl — flea  (illegiutj  nitf ration  of 
bond  ({fttr  tUUrery — eoMtruetion  cf  demurrer 
— datf  of  tntrttjf'nnond—plmdinfffi. 

A  plHlnttn'  limy,  in  nil  a  -tioii  In  form  ir  ii-licU, 
HtTHinst  rti'vcnil  ili'lfiiilantM,  «  ntiT  h  miih  f>vi>i  <i)'i 
Htptinst  oiH-  ol  tlicin.  Uut  In  actions  in  t'()rui  n 
tout  nil  III,  iinliss  thf  il'fcnsc  l»e  ni"r<'l>  in  the  per- 
sonal <) Mellaril-  ol  on«-  of  the  dcfciulkntA,  a  w>lU 
primrifui  ciiniint  ^H•  ent4Tpd  as  to  cmm*  dctfendaut 
without  divebiirKln^  the  other. 

<|uaMiB»  Wlietner  ft  pteA  wkioh  w:t4  up  new  nint- 
tf>r  end  eondades  **  to  the  country  "  la  yood. 

A  ploa  alknrlnir  mcrelj*  that  seal!  ww  afflx'-d  to 
a  bond  without  tiio  consent  of  the  defendaut,wlth- 
nut  aliu)  ailcirinr  that  it  was  done  with  the  knowl- 
i-ilur,  or  i>y  the  anthnrity  or  dlreotlonof  the  plaint- 
iff*. Is  not  MiHivlt  nt. 

A  pl«-a  \vhi<  h  Uiv*  on  tho  face  of  It  two  Intend. 
mt'iilfi.oiii.'hf  to  (M- (i)ii'«tru«<d  uuMt  stronirl}*  aifitin^t 
the  i>:irt>  who  ph-iulH  if. 

A  party  who  claims  iiiiclrr  an  Instrument  whh'h 
a|ip«'ars  on  its  face  to  have  Irh'u  alten'd.  is  hniind 
to  explain  th!-  alteraiion;  hut  not  so,  when  thu 
alti^TUtion  Isaverred  hv  th'-  (>(i|hwh>.  part.",  and  It! 
dOf*8  «iot  anpear  upon  tin-  face  of  the  iiistrunn  tu.  ] 
Where  the  plea      had  and  the  (leiiiiirriT  is  to  the 
left,  the  court.  ha\  in^  the  whole  n-eor^I  h"-l'ore 
h«'iii.  V*  III  v'o  haek  to  tin-  hi>t  errtir. 
When"  the  date  of  a  .-!ur«  ty  bond  Is  «ul>84';iuent  to 
the  appointment  of  tlie  principal  to  offltv,  the  dec- 
laration uliould  alleKc  iliiit  the  money  Golltiutcd  by 
the  prlnoliinl  ramiiined  In  hli  lumda  at  the  time 
when  the  iurety  bond  was  exetfuted. 

THIS  cii.>^c  carjie  up  l)y  writ  of  emv  from  tbe 
Circuit  ( ourt  of  tlie  Untied  Stiites  for  the 
District  of  Illiii<>i<<,  uutl  is  a  seqtiel  to  tlie  ca«e 
Iv'twccn  the  same  parties  reported  in  IT)  Pe- 
ters, 291.  tf  .v.y.  Til*'  circiitnsiances  are  sufti 
ciently  set  forth  in  the  opiuion  of  the  court. 

Mr.  Fjftfari,  the  Attomej-Oencral,  for  the 
I'nitcd  St.-itcs. 

Mr.  Core  for  the  defcn<iADl3. 

Mr.  Jiti^fin  TuoMPsoH  delivered  the  opinion 

of  the  c(nirt : 

Thi*  ••Hse  coin«*R  tip  on  a  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for  the 
Diiilrlct  of  TIKnnh.  The  writ  or  fiummons  is- 
sued in  tlie  cau^i'  |)urpnr(s  to  l»c  in  a  |ilr:i  of 
debt  for  one  hundred  tliousnnci  dollarb.  And 
the  doclnratioQ  contains  three  counts  upon  the 
following,'  instrutnnni,  which,  upon  oyer  craved 
by  the  d'-fetidanl.s.  is  set  out  upon  the  record: 
105*J  *  Know  all  men  by  these  presents, 
that  we.  Wiiliam  Linn,  David  B.  Waterman, 
Lemuel  Lee,  James  M.  Duncan.  John  Hall, 
Wiiliam  Walter^.  A^ahe!  Lee,  William  L.  D 
Evving.  Alexaudcr  P.  Field,  and  .Iosei)li  Dun- 
can, are  held  and  firmly  hound  unto  the 
Tnitcd  Slatcfi  of  Anv  rii  a.  in  the  full  and  jtist 
sum  of  one  hunilrcil  ilinu-and  dollars,  numey 
of  lh(>  United  Stales,  lo  which  payment,  well 
and  truly  to  be  made,  wo  bind  ourselves  Jointly 
and  severatlv.  our  joint  and  several  heirs,  ex 
ecutorf-.  and  administrators,  tirinlv  }>y  these; 
presents,  sealed  with  our  seals,  and  dated  this 

N<»TK.— to  Huretie*  on  offlnVif  mid  nfhrr  IxduIk, 
audlialtUUut'f,  »w  note  to  Luited  Mutes  v.  (iiles,  ft 
Oranotk.2IS. 

A9tnaMfm$up(m  official  and  tlulr  eomtruetinn, 
see  na«eto  Poakmaster-Qeneral  v.  Kariy.  U  Wheals 


I  first  day  of  August,  in  the  year  one  thoonad 
eight  hundred  and  thirty-six."    They  also 
crave  oyer  of  the  condition  of  the  wud  sup- 
posed writing  obligjitory.  and  it  is  read  to  then 
inthe.se  words:  "The  condition  of  the  fore- 
I  going  obligation  b  such,  that  whereas  the 
I  President  of  the  United  States  halli,  jmrstiant 
I  to  law.  appointed  the  said  William  Linn  re- 
ceiver of  puMIc  moneys  for  the  district,  of 
lands  suliject  to  sale  a't  Vandalia.  in  the  Sfafo 
of  Illinois,  for  the  term  of  four  years,  from  the 
I2th  day  of  .lanuary,  If^io.  by  commis.«(ion 
iK'sringdate  12th  February.  183o".  Now.  there- 
fore, if  the  said  WllHara  Linn  sh.ill  faithfully 
execute  ami  dischartre  the  ilulies  of  his  office, 
I  then  the  alnive  obligation  to  be  voitl  and  of 
I  none  effect,  otherwise  it  shall  aUdeand  renudtt 
in  full  force  and  virtue. 

"Scaled  ami  delivere«i  in  the  pres<.nre  of 
I'resley  G.  Pollock,  as  to  Wm.  Linn,  D.  B. 
Waterman,  L>emuel  I^ice,  .1.  M.  Puncau,  John 
Plall,  Wm.  Wallers.  Asaliel  L«e,  Win.  L.  D. 
Ewing,  and  A,  P.  Field;  A.  Caldwell  aa to 
Joseph  Duncao. 

William  Linn,      [l.  s. 
i  Lkmi  el  Lee.  l.  8. 

•John  Hall,  l.  s. 

As.MIKI.  LBB.  s. 

A.  P.  Field,         [i,.  h. 

D.  B.  Waterman,   l.  s. 

•J.  M,  Duncan.         l.  s. 

Wm.  Waltkiis,       l.  s. 

Wm.  L.  D.  Ewiho,   l.  s. 

Joseph  DfNCAW,     \JL.  8. 
"Geneiial  Land  Okkkk. 
"Approved,  August  :<o.  iHatl 

"ETHAN  A.  BHOWN." 
To  the  first  count,  which  purports  to  be  debt 
on  the  bond,  the  defendants  plead  j<iintly  non 
est  faetuin  and  several  other  pleas  not  neceasaiy 
here  to-be  noticed. 

To  the  second  and  third  coimt>.  wliich  arc 
upon  the  same  instrument,  not  described,  how- 
ever.as  a  bond,  but  as  a  c  ertain  'instru  [ *  1 OC 
ment  in  writing.     To  these  counts  the  ilcfend 
nnt,  .Ia«epli  Duncan,  put  in  the  following  plea: 
•'  And  the  said  .laseph  Duncan  impleaded  as 
aforesaid,  by  Logan  and  Brown,  his  attorneys, 
comes  and  defends  the  wronf^  and  injury, 
when,  &c.    And  as  to  the  s  lid  second  and 
third  cotints  in  the  said  pluintills'  declaration 
coniaintd.  sajrs  that  the  said  plnintiiTs  tbeir 
said  aciion  on  the  said  second  and  third  counts 
ought  not  to  have  or  maintain  against  him, 
this  defendant  ;  because,  he  says,  that  protest- 
ing that  he  executed  the  supposed  wriUen  ia* 
•tniment  declared  upon  In  tm  said  second  and 
third  counts  of  the  plaintiffs'  amen. led  declara- 
tion, he  says  that  after  he  had  .signed  said 
instrument,  and  delivered  it  to  his  co-defend- 
ant, Linn,  to  Ix*  transmitted  to  the  plaint iffjj; 
and  after  the  securities  to  the  sjiid  written  in- 
strument had  been  alllxod  (approved)  by  the  ' 
Hon.  Nathaniel  Pope.  Judge  of  the  Oikrict 
Court  of  the  United  States  for  the  State  of 
Illinois,  it  w!is,  without  the  consent^  direction, 
or  authority  of  sjiiil  .Joseph  Duncan,  materially 
altered  in  iliis — that  scrawls,  by  way  of  seals, 
were  affixed  to  the  signature  of  said  Joseph 
Duncan  to  said  written  instrument,  and  to  the 
signaiiues  (if  iiic  <)iher  partita  to  said  written 
instrument,  whereby  the  character  and  effect  of 
the  said  written  instrument,  dedaved  in  the 
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vrood  iind  tbinl  counts  aforesaid,  was  matrri- 
tllv  cbiinsrwl.  and  Raid  instnimenl  dfclaml  on, 

"And  M>  said  Dunnin  says,  thai  thf  said 
mppoMril  written  inMrumeni  declared  on  in  the 
urtood  and  third  c<mni«»  of  plaintiffs'  amended 
•kcUniion.  is  not  his  net  and  instrument;  ami 
«rf  th:?  he  puts  lumx-If  vii>on  the  country." 

To  which  pica  there  is  interposed  a  special 
drmurrer.  and  the  court  pave  judjrment  for  the 
«M»-odant  .lowph  Duncan  up<in  the  demurrer, 
tbtn-by  a<ljud>rins:  lh:it  the  plea  was  suliicient 
to  U«  to  iNir  the  plaintiffs  from  mninlainini; 
ibrir  action  apainvi  him.  And  issues  iK-ing 
J.->intd  ujirm  the  pleas  to  the  first  count,  the 
cauK  came  on  to  b*;  trietl  by  a  jury,  and  imrler 
tbc  inslruciionH  of  the  court  a  verdict  was 
found  for  th<'  defendants  ufK)n  the  isKue«*of 
f»ci  Kxctrplions  were  taken  to  the  inslruc 
iina«  of  the  court  to  tlu;  jury.  And  the  cor 
nMn^ssof  such  instructions  is  the  tirsl  question 
pfr«entcd  on  I  his  writ  of  error. 

rpi>o  the  trial,  after  reading  tht  l)ond  to  the 
jury,  the  defendants  called  a  witness,  who  tes 
tifiwi.  in  substance,  that  lie  saw  the  lM>tid  after 
107*]  *it  hrt<l  IxK'O  sijtncd  by  the  «>bligors,  in 
ihe  hands  of  William  Linn,  the  oblij;or  first 
Bsned  then-in.  after  it  had  been  returned  from 
the  district  jud-^^e  with  his  ccrtilicate  indorsed 
of  the  sulflciency  of  the  suiTties.  That  the 
Strict  judjcro,  in  a  note  in  writing,  accom- 
^jine  the  l>ond,  had  pointed  out  the  oniis 
of  seaU  to  the  names  of  the  signers  of  the 
and  said  Linn,  saying  he  would 
!l«t  dilHcully,  took  a  pi-n,  and  in  the 
of  the  wilni-ss,  added  scrawls,  by  way 
of  Mk,  to  each  name  sul)scTilK-<l.  as  makers  of 
the  imtninyrDt.  Other  testimony  was  given, 
oader  the  imuea  of  foct.  which  it  in  not  materi 
iltoDoUce. 

Upon  thii  eridcnce  the  court  gave  the  fol- 
lofvinff  iobt ruction  to  the  jury:  "  If  they  shall 
iaA  mm  the  evidence,  that  after  the  iustru 
opOQ  which  the  action  is  broii^lit.  was 
bv  the  defendants,  it  was  altered  by 
Linn,  one  of  the  defentlimla,  without 
•-he  kDowletlgc  or  assent  of  the  other  defend 
iflta,  by  adding  to  the  names  of  the  defendants 
scrawl  sMtt  whicii  now  ap|X*ar  u(ion  the 
fWK  of  the  iDstnimeni,  and  such  defendants 
lttn;flot  at  any  time  since  the  alteration  suoc- 
U.  the  instrument  is  not  the  deed  of  .such 
»,  and  the  jury  will  find  a  verdict  in 
■^f  faTor."  And  the'  question  is.  whether 
otnirtioD  was  in  point  of  law  correct, 
laucr  Lhe  ]  '  '■■■■z^  ami  evidence  in  the  cause. 
hU  the  d«-  ii4  united  in  a  joint  plea  of 

••a  «rf  /aetuin,  and  the  proof  was  that  the 
«wwl!i  werv  added  Ijy  Linn  to  his  own  name 
•ad  U>  the  names  of  the  other  defendants. 
J|M|dritng  the  si-rawl  by  Linn  to  his  own 
4|Bnd  Dot  vitiate  Ihe  inMriimenl  as  to  him: 
he  kad  a  right  to  add  the  seal,  or  at  least,  he 
^aakftve  no  rifrbt  to  set  up  his  own  act  in  this 
'aiinel  to  aroio  bis  own  deed.  It  was  there- 
'mkb  derd,  and  the  plea  of  iionei^t  factum  as 
'■oMm  ia  falM!.  And  the  qur>stiou  is.  whether 
>t  b  not  fahc  a»  to  all  who  joined  him  in  the 
A^Of  Ma  ttt  factum.  It  is  laid  down  by 
Vkhr  in  his  Treatise  on  Pleading,  that  a  plua 
«teb  la  bad  in  part  is  \wA  in  toto.  If.  there- 
foc»,  two  drfeoaaota  join  in  a  plea,  which  is 
vfleient  for  one  but  not  for  the  other,  tlie 
Howard  i.  U.  S.,  Book  11. 


plea  is  bnd  as  to  Inith;  for  the  court  cannot 
sever  it,  and  say  that  one  is  guilty,  and  that 
the  other  is  not,  when  they  put  themselves  on 
the  same  term.s.  (Chitty,  51>H.)  A  plaintiff 
may  in  an  action  in  form  t-r  delicto  agamst 
several  defendants,  enter  a  H'^U  j>ri>M(pii  as  to 
one  of  them.  But  in  *aciions  in  form  [*108 
ejr  rontrartn.  unless  the  defense  be  merely  in 
the  personal  dis<'harge  of  one  of  the  defend- 
ants, a  ri<*//^ /)/•<•*<//(// cannot  Ik-  entered,  as  to 
one  defendant,  without  discharging  the  other, 
for  the  cause  of  action  is  entire  and  indivisi- 
ble. (Chitiy,  599.)  The  rule  laid  down  by 
f 'bitty  is  fully  .sustained  by  the  Knglish  and 
American  decisions.  In  Smith  v.  lionchin  ct  til. 
(2  Stnuige,  99:{),  the  action  was  trespass  and 
fal.sc  imprisonment;  plea  not  puilty  by  all,  and 
a  justification  as  to  eight  days'  impriMmmeut. 
And  the  court  held,  that  although  the  ofHcer 
and  jailer  might  have  Ix-en  e.\cus»'<l.  if  they 
had  pleaded  severally,  but  having  joined  in 
the  plea  with  others  who  could  not  justify, 
they  had  forfeit<'<l  their  justification.  In 
}f<ii^rn  V.  r,trkt  r  ct  al  Massju  buselts,  310). 
the  action  was  trespass  de  fiouijt  it»f>nrt'ifiit 
agjiinst  .several,  and  all  join  in  the  plea  of  not 
guilt}',  and  also  in  a  plea  of  justification.  The 
coiirt  Ill-Id  that  the  bar  set  up  was  no  justifica- 
tion for  one  of  the  defendants,  and  if  scrveral 
defendants  join  in  pleading  in  bar.  if  the  plea 
is  bad  as  to  one  defendant  it  is  b:id  as  to  all. 

So  in  the  case  of  Schtnucrhitrncctnt.  v.  Tripp 
(2  Caines.  10t<).  which  was  ineiTor  from  a  court 
of  common  pleas.  The  action  was  trespass 
agiiinst  a  jusiicr  of  the  peaci',  the  con.stable, 
anil  the  plaintifi".  and  nil  joined  in  a  plea  of  not 
UuiJty.  The  court  said,  tin-  coii^table  having 
joined  with  the  tiilnMs  in  the  plea  of  the  gen- 
eral i.s.sue,  they  are  all  tHiuiiIly  trespassers.  If 
he  had  pleailed  .separately,  he  would  probably 
have  U'en  excusetl;  but  he  has  now  involved 
himself  with  otlitTs,  and  we  ciuuiol  tteparate 
their  fates. 

It  is  tinnecessjiry  to  multiply  authorities  on 
this  point.  iIk-  b(H)ks  are  full  of  them,  and  it  is 
a  well  M'ltled  and  estal)lished  rule  in  plea<Iing. 
The  reason  is.  because  the  plea.  iM-iiig  entire, 
cannot  l>e  gocMl  in  part  and  l)ad  in  part,  an  en- 
tire plea  not  being  divisil)le.  and  cf»n.sequently. 
if  the  matter  jointly  pleaded  be  insulHcienI  as 
to  one  of  the  parties,  it  is  so  in  to(».  (I  Saun- 
ders. 28,  w.  2,  and  eases  there  cited.) 

It  has  be<'n  sugiresled  that  tliis  objection  is 
waived  by  the  following  entry  in  the  bill  »)f 

I  exci'ptions:  "A  judgment  haviiur  been  obtained 
against  Linn  for  the  full  amount  of  liis  defal- 
Ciition,  a  judgment  on  this  bond  was  not  a>>ked 
against  him  or  any  of  the  defemlants.  unless 
the  jury  shall  find  against  all  the  defendants." 
*It  is  not  perceived  how  this  can  Ik'[*101) 
considere<|  a  waiver  of  any  error.  No  judg 
meut  coultl  have  la-en  given  against  Linn  sepa 
raiely.  the  plea  of  non  e*t  factum  iK-iiig  joint. 
But  the  plaintiffs,  according  to  the  express 
terms  of  this  memorandum,  did  ask  a  verdict 
and  jndgTuent  against  all  Ihe  defendants;  and 
if  from  Ihe  plea<lings  an<l  evidence  they  were 
entitled  to  iudgment  against  all,  as  we'  think 
Ihey  were,  there  was  no  waiver  that  will  justify 
the  instructions  given  t«)  the  jury. 

I  The  next  question  arises  upon  the  special  de- 
murrer to  the  plea  of  .It)scph  Duncan  to  the 

■  second  and  third  counts  of  the  declaration. 
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This  plra  seU  Up  new  matter,  to  avf)id  the  In- 
strument upon  which  the  action  in  founded, 
and  concludes  to  the  country.  And  it  may 
well  be  queslioue<i.  whether  upon  the  l>est  and 
fiOun(iest  rule«  of  plendinj:^  it  ought  not  to  have 
coneltidid  ^vitll  a  vr  riiic  alioii.  I  liitiv,  in  his 
Treatise  on  PlcaUiDs  (1  Chilty,  590).  siiya  H  ia 
an  eptabliahed  rale  itt  pleading,  that  whenever 
new  rnntter  i*^  intrnduccil  on  fitlior  side,  the 
pk:i(iiiiu  must  couehiiie  with  a  vtii  Ileal  ion,  in 
ordt  1  thiit  the  Oltier  party  may  have  an  oppor- 
tunity of  answering  it.  And  this  rule  has  the 
sanction  of  many  adjudged  cases.    In  the  caw 


mitted  to  the  jilainfifTs,  and  lliat  tliis  wa«!  done, 
without  tlie  cojim;uI.  dincliori,  i»r  authority  of 
him,  the  said  Joseph  Duncan  In  this  enough 
to  avoid  the  instrument  and  har  the  recovery? 
It  certainly  h  not;  for  the  8eal«  might  huve 
been  affixed  by  a  sinuii^r  without  the  knowl- 
edge or  authority  of  the  plaintiffs*  and  would 
not  have  aifected  the  i^idity  of  tiM  instru* 
merit  The  plea  not  alleging  by  whom  Xhv 
(seals  were  affixed,  il  is  open  to  two  iutend- 
ments.  Either  that  thits  was  made  by  Uie 
plaintiflK,  which  would  make  the  inetrumcnt 
void,  or  that  II  was  done  by  a  stranger,  which 


of  S  /  /  (.V  V.  ]f,,  ri/i'inr,  (I  Johns.,       ilic  cuurt  i  would  not  invalidate  it.    And  what  is  llic  rulf 


My  there  is  uo  rule  in  pleading,  better  or  more 
univenally  eetabliabed.  than,  that  whenever 

new  mattfT  i's  introduced  the  plrndinf:  muBt 
conclude  with  an  averment.  And  the  reason, 
say  the  court,  is  obvious,  liecause  the  plaintiff 
might  otherwise  Ik;  piecluded  from  setting  forth 


of  construction  of  such  a  plcaV  It  is.  tluU  it  is 
to  be  construed  moat  strongly  a^inst  the  de- 
fendant. This  irs  the  rule  laid  down  liy  f'liitty 
(1  Chilty,  578),  and  in  which  he  is  »iipjM>rled 
by  numerous  authoiities.  And  the  r^son  ai>- 
signed  for  this  rule  of  construction  in.  that  il 


matter  which  would  maintain  his  action,  al-  is  a  natural  presumption,  that  the  party  plead- 
though  the  matter  jileaded  by  the  defendant  ' 
might  be  true.  ^  And  iu  UttuUrton  r.  'Whitby 


et  al.  (3  1>urn.  &  East.  576).  Boiler,  JutHte,  in 

giving  the  judgment  of  the  cotirf.  snitl:  By 
the  rules  of  pleading,  whenever  new  matter  i» 
introduced,  the  other  party  must  have  an  op- 
portunity of  answering  it.  So  that  the  replica 
tion  settmg  up  new  matter  concluded  properly 
wiih  an  averment.  N uinerou^  aiiihorities.  Imtii 
in  Jblngluod  and  in  the  United  States,  might  be 
cited  In  support  of  this  rule.  But  there  is  cer- 
tainly  no  little  cnnfu^-ion  and  divrrsity  nf  njiin 


mj:  w  ill 


*stale  Ills  case  as  favorably  as  |*  1  1 1 
he  can  for  hinm'lf.  And  if  be  do  not  state  it 
with  all  Its  lecal  drcumsfances.  the  case  is  not 

in  fact  favorable  in  liim;  and  tlie  rule  of  con- 
.«>tniction  in  such  ea.M.*  !«,  that  if  a  plea  has  ou 
the  face  of  it  two  intenduu  nts.  it  shall  l»e  taken 
mofit  strongly  against  the  defendant;  that  is. 
says  he,  the  most  unfavorable  meaning  shall  l>o 
put  n]uin  the  plea;  a  riili'  which  obtains  als»o 
in  other  pleadings:  and  a  number  of  cases  are 
{)ut,  illustrating  this  rule.  The  present  |>1ea 
fall*  directlj-  within  it.    The  plea  not  alleging 


ion  appearing  iu  the  books  with  respect  to  ilie  by  whom  the  seals  wert»  alh.\ed.  it  is  left  open 


(luestion,  when  the  pleadings  ought  to  conclude 
to  the  countrj',  and  when  with  a  verlticalion. 
Many  of  these  di-screpnneies  may  grow  out  of 
rules,  said  by  Mr,  Chitty,  to  liave  been  le- 
cently  established  in  the  English  courts  relating 
to  pleadings,  which  have  not  fallen  under  our 
110*1  *nt»tife.  We  will,  however,  pass  by 
the  demurrer  for  that  cau2»e  in  the  present  case, 
and  proceed  to  an  examination  of  the  special 
mfttteri»et  tip  in  the  plea  iu  bar  of  the  action. 
If  this  mode  of  pleading  Ix;  adopted,  the  siKcial 
niatitr  set  uj)  must,  as  in  asiK-cial  plea,  be  such, 
that  if  true  iu  point  of  fact,  it  will  bar  the  ac- 
tion and  defeat  the  plaintiffs  right  to  recover. 
The  matter  «et  up  in  litis  plea,  when  stripped 
of  some  eircumlocutiou,  is.  that  after  he.  Jo- 
seph Duncan,  and  the  other  parties  to  the  in- 
struments, had  signed  the  same,  it  was,  without 
bis  conwnl.  direction,  or  authority,  altered  by 
alH.xijiy  seals  to  their  signatures.  The  plea 
does  uut  iudicate  in  any  manner  by  wliom  the 
alteration  was  made,  ft  does  not  allege  that  it 
was  ddne  with  the  knowledge  oi  by  ".lie  aiilhi»r- 
ity  or  dinxiion  of  the  plaintitTs,"  noi  dms  it 
even  deny  that  it  was  done  with  the  knowltd^- 
of  the  defendant,  Jo84!ph  Duncan.  The  plea 
does  not  contain  any  allegation  inconsistent 
with  the  conclusion  that  it  wius  altereil  by  a 


to  intendment,  that  it  was  done  either  by  the 
plaintifTs  or  by  a  stranger.  In  the  lirst  ciise.  it 
would  make  the  deed  void;  inthela-st,  it  woiihi 
not  vitiate  it.  And  umier  tlie  rule  that  has 
been  stated,  the  vnos\  unfavorable  meanine 
must  he  put  upon  the  plea:  that  is,  that  which 
will  operate  mo'^t  a<,Miij>t  llie  pail}'  pleading  it. 
And  tile  alteration  must  be  presumed  to  have 
been  made  so  as  not  to  vitiate  the  instrument, 
if  the  plea  will  admit  of  such  construction. 
Suppose  the  plea  had  concluded  with  a  verifi- 
cation, auul  the  plaintiffs  had  replieil  tiiat  the 
atfi.xiug  Uic  ttcal  wasdoue  without  tlieir  knowl- 
edge, consent,  or  authority,  and  this  state  of 
the  ease  Imil  been  sn-lained  by  the  pnK>f,  il 
would  not  have  avoiUcd  the  instiiuueut. 

But,  it  is  said,  the  law  im|X)ses  upon  the 
party  who  claims  under  the  iuslnimenl  tlic 
burden  of  explaining  the  alterati<»n.  This  i<s 
tlie  rule,  undoubt<>dly.  wlieie  ilu  alteration  ap- 
p<>ar!i  on  the  face  of  the  in«trumcnt,  as  an  er«a- 
ure,  interltneation.  and  the  like.  In  such  cane, 
the  party  lia'.  iiiL'  (he  p<u>ession  of  the  instru- 
ment and  elainiin^^  uud(*r  it,  ought  to  l»e  called 
ui)on  to  explain  it.  It  is  presume<l  to  have 
Ix'cn  done  while  in  his  poswssion.  But,  where 
no  Mich  prima  fiicie  evidence  exists,  tiiere  can 
l)e  no  gcKwl  reason  w-hy  this  should  devolve 


stranger,  without  thu  knowledge  or  consent  of  1  upon  a  party,  simply  because  lie  claims  under 
the  plaintiffs,  and  If  so.  It  woiiid  not  liave  i^- 1  Uie  instrument.   The  plea  avers  the  alteration, 

feeled  tlic  validity  nf  the  instrument.  It  is  and  the  defendant,  Ilu  n  ftjre.  holds  the  atTirm- 
said  thai  the  demurrer  admits  iJie  trutii  of  theiative;  and  the  general  rule  is,  that  he  who 
matter  set  up  in  the  plea.  The  demurrer  ad- 1  holds  the  affirmative  must  prove  il.  And  tbis, 
' —  "  "  '    '  '  ■         ■  under  the  prcMmt  plea,  can  imi>ose  no  hardship 

ou  the  tklenilant,  for  his  alHiming  the  fact  of 
alleratitui  afTonisa  reaM)nable  presumption  thai 
be  knew  by  whom  the  alteration  was  made* 
And,  in  addition  to  Ihia,  it  is  a  circomsiaiice 
dcKrvmg  considefable  weight,  that  the  defend 

Howard  1. 


mits  whatever  is  well  ph  ad.d.  But  it  d(X's  not 
admit  any  more,  and  eerlaiuly  does  not  admit 
what  is  not  pleaded  al  all.  The  demurrer,  then, 
admits  nothing  more  than  that  Uie  seals  were 
affixed  after  the  instrument  bad  been  signed  hy 
the  parties  and  delivered  to  Linn  to  tie  tnuu- 
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lat  in  hU  plea  does  not  deny  liis  having  such 
knowlftigf.  lie  avrrs  that  thewal  wa«  atflxed 
1 12*J  without  'his  consent,  direction,  or  au- 
thority:  but  he  does  not  say  it  was  done  with- 
out bin  knowk'ti;re.  And  it  is  not  an  unretison- 
ib\t  inference  that  if  he  had.  in  his  plea,  dis- 
rkHTij  by  whom  it  wa*»  done,  it  would  appear 
111  have  been  done  in  a  way  that  did  not  affect 
ihf  vali»lity  of  the  instrument.  There  is  not 
upon  the  facx»  of  thi.<«  instniment  anythini;  in- 
•licaiing  an  alteration,  or  casting  a  suspicion 
apoo  it!*  validity,  that  should  put  the  plaintiffs 

riiKjuiry.  The  instrument  upon  its  fjice 
Is  it  was  Healed  with  the  seals  of  the  de- 
feodanlf.  and  purports  to  have  Ix-en  sealed  and 
'Hivered,  in  the  common  conclusion  of  a  s«'nled 
W-od.  So  that,  when  the  instrument  came 
iflto  the  poisj^-xsion  of  the  plaintiffs,  there  was 
Dr4hing  CD  the  face  of  it  to  raise  a  suspicion 
toin*t  its  validity.  The  fuse  of  Jlfnnuin  v. 
Diehrutfn  (.5  Bin^rham.  18:}).  has  been  relied 
upr*o  to  show  that  the  onuf  of  account itii;  for 
the  alteration  is  thrown  upon  the  plaintiffs. 
All  that  lhh»  ra«ie  decides  is.  that  the  parly  who 
sjes  no  an  instrument  which  on  the  face  of  it 
Appears  to  have  been  altereil,  it  is  for  hira  to 
tbnw  that  the  alteration  has  not  Itren  improp- 
rriynuuJe.  The  circumstance  of  the  alteration 
•ppraring  on  the  face  of  the  instrument  is  em- 
pLaticmlly  n?lii"d  upf»n  by  the  court  to  show 
'.Lai  the  party  claimin;;  under  the  instrument 
nsst  account  for  the  alteration.  This  was  a 
',at«ti<)o  of  evidence  upon  the  trial,  and  did 
mc  arist?  upon  the  pleadings,  and  the  report  of 
•■he  case  doc<*  not  furgi.sh  us  with  the  plead- 
jBjrs.  Many  other  caM^  might  be  cited  to  the 
laxBT'  effect. 

lo  the  c-ase  of  Taylor  v.  .Vtw/y  (6  Car.  & 
Piyne.  273).  the  bill  upon  which  the  suit  was 
*r»iU2:ht  ap{x-arc4l  on  it«  face  to  have  been  al- 
>red.  and  Ihere  was  no  evidc^nce  on  either 
•hie  when  or  by  whom  the  alteration  was 
nade;  and  Uie  question  was  Aubmitled  to  the 
jtuy  by  Lord  Lyndhur>t.  with  the  remark. 
'JHf  h  Imj  on  the  plaintiff  to  account  for  the 
■fkiuui  form  and  obvious  alteration  of  the 
,tod  Ihoy  nittst  juilge  from  tin-  inspection 
n*trument,  and  if  they  thought  the  al- 
■>.nUkiO  was  made  after  the  com[iletion  of.  the 
bffl,  the  venlict  mu.st  be  for  the  defendant. 
In  the  caae  now  b»;fore  the  court,  the  insi>ec- 
tioaof  the  iwitrumeni  furnishes  no  ground  of 
■aqpldoo. and  fri»ni  the  factx stated  in  the  plea. 
Ckgre  must  have  Imvu  a  con^iiderable  distance 
''■i  time  after  the  iniitruin«-nt  was  signed  by 
Ihiocaii  before  it  came  into  the  poesesHiou  of 
pl^: ,  . :  -r      y^^.  pi,.^  alleges  that  it  was  dc- 

.  .u.  one  of  the  defendant.s,  to  be 
tranunitted  to  the 'plaintiffs.  Rut  the 
.>it%  not  allege  that  the  alteration  was 
after  the  instniment  came  into  poKscs- 
<uaBof  the  plaintiffs:  and  under  this  state  of 
facts  alleged  in  the  plea,  the  onu*  of  proving 
«ken  ami  by  whom  altered,  is  more  properly 
r«l  lUMD  the  defendant.  We  arc  acconlingly 
«if  «p«faD  that  the  plea  is  had.  But  il  is  a 
*<tlted  rule  that,  when  the  demurrer  is  to  the 
rfc*.  Ih'-  ■ '  ';rT  having  the  whole  record  before 
ilmv  irk  to  the  first  enor:  and  when 

tiMidcaiiurrur  '  -  plaintiff,  his  own  plead- 

iap  BMt  be  ■-•    '  ...i/ed.  and  the  court  will 
an  exceptions  to  the  declaration  that 
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might  have  been  taken  on  general  demurrer. 
We  are  accordingly  thrown  back  on  the  record 
to  examine  the  suflk  iency  o{  the  declaration 
in  the  second  and  third  counts. 

I     The  second  count  .vts  out  the  instrument  as 

;  of  the  date  of  the  Ist  of  April.  18^6.  That 
Linn's  commission  bears  date  the  12th  of  Feb- 
ruary. Ift.".*),  and  that  hewjus  appointed  receiver 

I  for  four  years  from  the  12th  of  Janunrj*.  18-t5. 

I  And  the  count  thi-n  alleges  that  after  the  making 
and  delivering  the  said  in.strument  in  writing, 

;  and  after  the  appointment  of  the  said  Linn. 

I  he  entered  up<m  the  duties  of  his  otTice;  and 
that  within  four  years  from  the  said  12lh  day 
of  January,  and  while  he  was  receiver  of  pub- 
lic moneys,  there  cjime  into  his  hands,  as  re- 

■  ceiver,  the  sum  of  four  millions  of  dollatjt, 
which  it  was  his  duly  to  pay  over  to  the  plaint- 

!  iffs  when  requested,  yet  the  said  William  Linn 
hath  not,  nor  would  he.  although  often  re- 
quested so  to  do,  to  wit.  on  the  2d  day  of  April, 
in  the  year  acrcount  for  and  pay  over  to 

the  said  plaintiffs  the  .said  sums  of  money,  or 
any  part  thereof,  but  hath  wholly  neglected 

I  and  refused  so  to  do.  It  is  said  this  count  is 
bad.  becau.se  from  the  time  stated  in  the  count 
he  might  have  received  the  money  after  the 
12th  day  of  .January,  1835.  the  commencement 

!  of  his  office,  and  before  the  Isl  day  of  April, 

{  1836.  when  the  instrument  signeil  by  the  sure- 
ties  bears  date,  and  thai  the  sureties  cannot  be 
res|)onsible  for  anv  moneys  re<;eived  Ix'forc 
they  became  sureties.  The  count  alleges  a 
demand  of  the  money  and  a  n-fusal  to  pay  it 
on  the  2<1  day  of  April,  in  the  year  1838,  long 
after  the  defendant  became  surety.  In  the 
casi'  of  Fiirnir  and  Itrown  v.  The  I'nited  Statf-n 
(.1  Peters,  373).  which  was  an  action  upon  a 
bond  given  for  the  faithful  discharge  of  the 
duties  of  a  surveyor  of  the  public  lauds,  the 
breach  assigned  was,  *th:it  at  the  time  [*114 
of  the  execution  of  the  bond,  "there  were  in 
the  hands  of  the  surveyor  large  sums  of  money 
to  b«-  di.-lMii-M'd  for  "the  u.-^*-  of  the  United 
States.  wlii(  li  he  had  neghcted  to  do."  And 
one  of  the  question--  wliii-ii  aro.M-  Wiis,  whether 
the  sureties  could  be  made  liablp  for  any  mon- 
eys paid  to  the  .sur\'eyor  prior  to  the  e.xecution 
of  the  l><>ud;  and  the  c»)urt  sjiid  there  is  but 
one  ground  on  which  tin-  siin  lics  can  be  made 
answerable,  and  that  was  (»n  the  assumption 
that  the  mom^y  wax  still  remaining  in  his 
hands  when  Ihf  bond  was  given.    And  in  the 

I  ca«e  of  77<<  Ctn'ftd  Sfiiffx  v.  ll>>;fii  (\fi  Peters, 
20IS),  the  court  .«aul  it  matters  not  at  what  time 
the  moneys  had  Iwj'n  received,  if  after  the  ap- 
pointment of  the  ollh  er  they  were  held  by  him 
ill  trust  for  the  I  nited  Stales,  and  "-o  c<mtinuetl 
to  \u'  held  al  and  after  the  <!ate  of  the  bond. 
In  llic-^e  cases  there  was  u  direct  allegation  that 
the  monej' was  in  the  hands  of  the  oflicer  at 
the  date  of  the  l)ond.  In  the  ca^c  now  before 
the  c*>urt,  there  is  no  such  direct  allegation, 
and  this  count  is  therefore  bad  on  this  ground. 
The  third  count  is  also  b.id  for  the  same 
reason. 

The  jmlgmeiU  of  the  LHrenit  Court  muM  ttr- 
eordiiiyly  rt-cer^d,  and  tlu  ratme  nent  back  fur 
further  jtrt>ctedtnt/M. 

Mr.  Juntir^  McLean  dissented. 

The  joint  plea  of  non  r«t  factum  to  the  first 
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oount  la  the  declaration  being  bad  agsiinsst 
Linn,  is  undoubtedly  h  \(\  against  the  other  de- 
fcn<lanlJ5.  But  this  point  was  not  niiscd  in  the 
rirctiit  Court,  li  wjis  not  intended  to  l>e 
raised.  On  tlit-  cuntriiiy,  tlie  counsel  agreed  to 
Hubmit  the  uue&tioa  uuder  the  plea,  whether 
the  annexfttion  of  the  fwnls  by  Linn  vitiated 
tlie  bond  ns  airain'^t  the  sJiircties.  And  the  rea 
son  for  was  slated  in  the  following  entry 
on  the  record:  'A  judgment  havin|i(  been  ob 
tained  against  Linn  for  the  full  amount  of  his 
defalcation,  a  judi^iijeut  on  this  l)cnd  was  not 
asked  agaii^i  liini  or  any  of  the  defendants, 
unleas  the  Jury  slmll  And  against  all  the  defend- 
ants/* 

Tliis  a;xr(fment  was  treated  by  the  counsel 
on  both  sides,  in  the  C'ircuit  Court,  as  waiving 
any  technical  question  arising  on  the  pleading. 
No  one  could  doubt  that  the  bond  was  gootl 
against  Linn.  And  it  is  equidly  clear  that, 
technically,  the  jtlea  was  bad  for  the  other  de- 
fendants, it  being  bad  as  to  Linn.  And  it  was 
to  avoid  tmj  tcclinicaltj  of  this  Icind  that  the 
1 1  5*]  n?nTinent*wti8  entered  into.  It  is  less 
definite  than  it  should  have  been,  but  still  il» 
object  seems  to  be  manifest.  That  a  construe 
tioJi  here  would  be  i^ven  to  the  ntrrermfnt  tiif 
fert'nt  from  thai  nhich  wjis  given  to  ii  by  tho 
United  Slates  Atlomcv  in  the  Circuit  Court, 
was  not  expected.  HU  construction  is  shown 
from  tbe  fact  of  Us  unt  having  sugget^ted  any 
objection  to  the  coiirt  below  arising  on  the 
joint  plea. 

The  plea  of  .Tosepb  Duncan  as  to  the  altera- 
tion of  the  bond  is  held  to  be  bad.  because  it 
is  not  averred  that  it  was  altered  by  the  plaint- 
iffs or  by  their  authority.  At  the  same  lime  it 
is  admitted  that,  on  the'  general  issue,  the  per 
mm  claiming  under  tbe  deed  must  explain  any 
interlineation  or  alteration  upon  its  face,  so  iiV 
to  show  the  bond  is  not  vitiated.  The  reasoa 
of  this  is  clear.  The  party  having  povs(  s.sion 
of  the  bond  is  prenumwl  to  have  u  krinwled::!' 
of  any  alttiralion  of  it,  and  is  therefore  required 
to  e.\'i)laiu  it.  I*i'uiui  farie,  any  material  al- 
teration vitiates  the  bond. 

Now,  tbe  special  plea  in  tbis  ca.<io  states  a 
materia!  alteration.  b\  ai!l.viri;.x  the  ,se(d'-.  after 
the  instrument  liad  been  approved  of  by  the 
district  judge.  The  demurrer  admit^j  the  facts 
stated  in  the  plea.  Does  it  not  follow,  tlien. 
that  the  plea  is  g<xxi,  if  !he  alteration  allt-ged 
in  it  be  a  material  one;  such  an  one  as  vitiates 
tbe  instrument  unless  explained?  No  rule  in 
pleading  is  better  seUled  than  that  a  fact  which 

IS  presumed  to  ])e  known  lo  l!ie  plaintiff,  ami 
is  not  presumed  to  be  within  tbe  knowledge  of 
the  defendant,  the  defendant  need  not  aver  it 
in  his  a.  if  he  ran  witliout  the  averment  set 
up  u  iiriinn  facit  defense.  Mr.  Chilly'  says 
( 1  vol.  of  Plead. .  255).  "It  is  also  a  general 
rule,  that  matter  which  should  come  more 

rifoperly  from  tbe  other  side  need  not  be  staled, 
n  other  words,  ii  is  enough  for  each  party  to 
make  out  his  own  case  or  defense.  lie  suib- 
ciently  suiMtantiates  tbe  charge  or  answer  for 
the  piiriw^es  nf  pleading,  if  his  pleauling  estab 
lii>h  a  priiuu  J'ticie  (diargc  or  answer.  He  is  not 
bound  to  anticipate,  and  therefore  is  not  com- 
pelled to  notice  and  remove  in  lus  declaration 
or  plea  every  possitile  exception,  answer,  or 
objection  Which  may  exist,  and  with  which  the 

tt8 


a<Ivei>arv  may  intend  to  oppose  him."  iCom. 
Dig  Pleudtr.  eb.  SI;  Plowd.,a76;  2  8aund., 
62  «.  4;  1  Term  Rep..  (538;  H  Term  Rep., 
167:  Stephen's  PI  ,  1st  ed..  354.) 

*Xn  one  can  doubt  that  llie  altera  [*1  IG 
lion  averred  in  the  above  plea,  appearing  oa  I  lie 
face  of  the  instrument,  would  vitiate  it,  tioleas 
explained  by  the  holder.  And  it  f<i]!«nv«,  tlicii. 
that  the  plea  stating  tbe  fact,  which  the  de- 
murrer admits,  roust  be  answered  and  ex- 
plained. 

Thedefeudani  must  know  whether  an  insiru 
ment  winch  hi-  li. is  executed  lias  been  a!t(  rt-d  in 
a  material  part.  But  he  is  not  presumed  to 
know  by  whom  it  has  been  altered,  while  It  la 
in  the  pos'-e^iion  of  the  p.iriy  wlio  clainT;  under 
it.  If  Uie  ilefendaai  must  aver  this,  he  must 
prove  it;  and  this  would  be  impos-ible.  Bui. 
on  the  other  band,  the  person  (^luiining  uudf-r 
the  instrumeiil.  and  who  Inis  ahv.nys  been  in 
passesslon  of  it,  may  well  be  presumed  to  know 
by  whom  it  has  b<H>n  altered,  and, therefore,  lie. 
and  be  only,  can  explain  it.  Any  other  rule 
would  be  most  unreas<)nablc  andfcontraiy  to 
any  pniper  .system  of  pleadintr. 

The  rules* lately  adopted  by  the  oourta  of 
Enirland  in  reirnrcl  to  pleading  s«jem  "not  to 
havtj  i'alleu  under  the  notice  of  this  court.*' 
This  is  to  be  regirtied,  as  those  niles  have  Ix-on 

fuhliKhed  in  the  late  editions  of  Mr.  Chitty  on 
leading,  and  are  known  to  the  profcnslun 
throughout  the  country. 

It  is  true,  as  the  court  say,  tha*.  intendments 
are  taken  against  the  plea;  but  intendments 
must  not  only  Ik*  practicable,  but  reasonable. 
If  a  fact  in  the  plea  l)e  omitted,  which  tbe  <lo- 
fendant  cannot  l)e  presumed  to  know,  aud 
which  must  be  known  to  the  plaintiff,  no  in 
tcndment  against  tiie  plea  can  be  drawn. 

Mr.  Stephens,  in  his  Treatise  on  pleading. 
350,  under  the  head  that  "  it  is  not  necesKar5- 
to  state  matter  which  would  come  more  prop 
erly  from  the  fither  side."  «avs.  "this,  which 
it,  ihc  onlinaiy  furni  of  the  rule,  diH«  not  fully 
express  its  meaning.  The  meaning  is.  tbi»t  it 
is  not  necessary  to  anticipate  tbe  answer  of  the 
adversary;  which,  acc-oraing  to  Hale,  (7h.  J., 
"is  lik>"  !eajiii)L' Ix'fore  fiiie  eonies  \(t  the  >;tile.'  It 
is  sulbcic'Ut  tiiat  each  pieading  .should  iu  ttfielf 
oonfain  a  good  prima  jack  case,  without  refer- 
ence to  possible  objeetions  not  yel  urged." 
"  Thus  in  pleading  a  deviw  of  land  by  force  of 
the  .statute  of  wills  (32  Hen.  Vni..ch.  1),  it  U 
sufficient  to  allege  that  such  an  one  was  seized 
of  tlie  land  in  m;,  and  devised  it  by  his  last 
will,  in  writing,  witlinul  idleging  that  such  di- 
visor wtis  of  full  age.  For  though  the  statute 
provides  that  wills  made  hy  fcmtn  r^rtrl.orpcr 
f!on<5  williiti  jiL'e.  Ac.,  '•li.tll  not  *be taken  [*1  1  7 
to  be  ellecSuul.  ytl  if  Uk  devisor  were  witliin 
age,  it  is  for  the  other  party  to  show  this  in  hiM 
answer,  audit  need  not  be  denied  by  anticipa- 
tion." 

"So  when;  an  action  of  debt  was  bronulit 
upon  the  statute  21  Hen.  VI.,  against  tbe  bailitf 
of  a  town  for  not  returning  a  burgess  of  that 
town  for  the  last  Parlinmenl  (the  words  of  \\\v 
statute  Ix  ing  that  the  sheriff  sliall  send  his  pre- 
cept to  the  mayor,  and  if  there  be  no  may«»r, 
then  to  the  baiiifl),  the  plaintiff  declared  that 
the  sheriff  had  made  his  pieeept  unto  the  bailifT, 
without  averriiig  that  there  was  no  mayor.  And 
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after  verdict  for  the  plaintiff,  this  was  moved 
la  amst  of  judgment.  But  the  court  wax 
t4  cnfaikiiii,  dearly,  thut  the  (h  c  lnratiuD  was 
lonf:  for  ve  shall  not  inlend  iliat  ttiere  was 
a  Bivor.  exct'pt  it  be  «<how<'<l;  if  IIktc  were 
<«r.  !:  «hiiul<l  c<ime  more  propi-rly  on  tlie  other 

"  VVhen;  the  matter  is  huch  that  its  utliriua 
tin  or  denial  is  CMentlal  to  the  apparent  or 
,«rMka  ffti-i'  ri'^rht  of  tlie  party  pleadinir. there  it 
ought  to  Ix-  altirmeil  or  •lenicd. "  Xt>\v.  the  alter- 
lAomcS  the  tostrument  in  u  niateriiil  part,  after 
DmcM.  the  defendant,  had  i«igneil  it.  without 
liii  consent  or  knowledire.  did  make  a  prima 
'  tri,  ca.*H.  it  rnadi*  Mieii  a  ease  as.  up  ui  the 
reaurai  issue,  would  liave  required  the  plaint- 
if«  to  show  by  whom  it  was  aitereiL  And  this 
•tow*  that  the  plen  is  -riXMl  It  h  the  same 
priodpie  whether  it  ari>e  on  the  general  issue 
<rb|jr  special  pU  a.  Tlie  satne  order  of  proof  is 
m|Ctre«J.  The  plaintiffs,  therefore,  instead  of 
oeBmrrinjr.  ••iiould  liave  pleaded  over,  and  al- 
\tft>i  that  the  alteration  wa^*  made  by  a  stranger, 
sad.  contiequenily,  that  it  did  not  vitiate  the 
ivtniinent. 

The  pl«*a  should  have  eoneIude<l  wilh  a  veri- 
rca'iKU.  .iiid  no!  to  the  country.  Uut  liii-scuuld 
•  nir     Uikeii  advantage  of  by  special  demurrer. 

defect  is  not  one  of  the  causes  assigned  in 
!if  deoftorrer,  and.  therefore,  cannot  be  ob- 
jrcled  to. 

The«econ«l  and  tbini  countn  of  the  declara 
»m  being  bsd.      ruled  by  Ibe  eourt.thc  jndg 
li.u'  of  the  C  ircuit  Court  should,  on  those 
■  Mnb«,  h-tvu  b<vn  airirmed.  ami  not  reversed. 
\ir.  Stcphi-ns.  in  his  Pkadin;;,  144.  says  a^-ain, 

his  a  rule,  tliat  on  demurrer,  the  court  will 
r»ia4der  the  whole  record,  and  j^^ve  judgment 
t'lr  ^!i<.  party  who,  m;  tlie  whole,  appi  ;ir^  to  be 
'UiUrd  tu  it."  ThMH  on  di  niutrer  to  tlie  repli- 
fadaa.  if  tlie  court  think  the  replication  bad, 
MjHforive  a  sul>>lantial  fault  in  the  plea.thev 
11S*J  •will  give  judgment, not  for  the  defend- 
■l,but  for  th«'  plainlitT.  provided  the  declrira- 
ttaa  be  jrcMxl ;  but  if  the  declaration  also  be  bud 
la  ■taunce.  tlien,  upon  the  same  principle. 
faifrnt-a:  would  Ik*  i:iv(  n  for  the  defendant.'" 
'Pi^'M  f«.se.  5  1U-1»..  29  a;  liiUs  v.  t'oi,l.  2 
Kani.  &  Cri-HS..  474.) 

i  believe  this  case  is  the  firnt  ^xcepUon  to 
above  rule.    Notwithstanding  the  above  de- 
lantta  count.-».  juilgmeut   is  given  gi  iu  raily 
mIm  ike  UefenUaui.    It  u  hoped  iluil  thin 
iHaf  win  Doi  ealabliab  a  precedent  in  other 


OBDBR. 

The  C4U<<f  cnme  on  to  U-  heard  on  (lie  Iran 
■cripi  of  the  ri-cord  from  the  (.'ircuil  Court  of 
t^  United  S(;%te!>  fur  the  District  of  Illinois, 
&i  v»4  Mrgiied  by  counsel;  on  consideration 
■*U»rti.f.  it  i«  now  heri-  oMlen  !  umi  ailjudged 
<•}  Uutoourt,  llml  the  judgment  of  thefUiidCir 
caii  Oqmi  tm  this  cnuae  be,  and  tiie  same  is 
beitby  ppror«ed -.  lud  that  ibi-;  cause  l>e,aiid  the 
mtat  m  bctvby  rciuaniled  lo  liie  "aid  Circuit 
Onilt  wilh  direcliois  to  pri»cce«l  therein  Cou- 

of  this  court. 


I    THOMAS  MORRIS  Qmplatnant  and  Ap< 
peUemt, 

t>, 

M.VIUA  NIXON.  HENRY  J.  WIUT.VMS, 
AND    TiiU.\IA8    BIDDLE:  HEN  it  Y  J. 

I    WILLIAMS  AMD  MARIA  NIXON.  Exeeu* 

I  tors  of  the  Last  Will  and  Testament  of  IIenrv 
Ninon.  Deceji.s.>d,  .\Ni>  M.VRLV  NIXON. 

,  Sole  Devisee  of  the  said  Last  Will  and 
Testament  of  Uenry  Nixon;  anu  3IAliV 

I  HUSBAND.  AMELIA  M.  MORRIS.  ROB- 
ERT  .MORRIS.  WILLIAM  P.  MORRIS. 

,  CHARLOTTE  E.  MORRIS.  HENRY 
MOKlilS.  SAiiAil  MOimiS.  Children  and 
HdKs-at-Liiw  of  HsmtT  Mosbis^  Deceased: 
ABD  CORNSLIOS  ST£V£NSON  akd 
SAMl'EL  C.  CLEMENTS.  AdniinlStnUon 
of  said  Hknry  MuitRU.  Deceased. 

Vhnnfertf — tUfd  uluutlntf  on  iLt  J'tic^,  inirnded  lut 
ntcuritjf — Umhi  a*  eotinderatii>n—ftnineer«ifom 
defendant  not  evidence  in  beliaif  of  anomer^ 
prixf  (iM  to  oni'  tliirnvunt,  throwing  mttpieion 

on  otlii  rx — fedt  mption . 

A  «lec'<t,  uli-^ilnte  on  the  faee  of  it,  deeliired  to  bva 
iiecurit.v  for  ii»i»ney  Icuined. 

\Vh.  tf  a  hill  siitiMtiuitiull.v  rhartf'-s  Jliat  Itien*  ii  a 
fraiiilii Ii'<it  attempt  to  liolii  proiMTt  v'  under  a  defd. 
ul)<<  >lu;e  on  thi-  face  nf  it.  tnil  iiiten'lodasa  sccurity 

lor  iiioiic>  loaiK'ii,  i'\ jiiciii'f  will  I H '  luiniltted to SS- 

cfrtuin  the  tiutl:  ol  the  traiihai-tioti. 

M'licre  tlit  ri'  i>  pi  nof  of  partie-  inretink;  tipnti 
f<M,»tinR  rd' liortowui  /  arid  *k  nilinu^  vvuli  iin  ['lltt 
f»tT«T  t<)  seeuretlie  ItMider  l>y  a  •norljruK'e  \i\Hm  par- 
tieulur  uroiHTty,  if  u  deed  of  tlie  propi'i  ty.  aljsohiti^ 
on  tbeiaoeofit,lte|rlven  tothulendei-.und  ilie  lend- 
er alim  tttico  a  bond  fntm  the  borrower,  equity  will 


anotti^r  fmitinK  than  a  loan. 

Wh.-n-  ;i  loan  In  «n  Indnc-mcnt  for  the  ex(«utiou 
of  u  (t<-i  <l  winch  in  Httsolutcon  thefaceuf  it,  tbouirli 
the  loan  in  not  n-eit-d  lui  the  eon>-ideratinu  nf  tni* 
ileed,  or  us  any  part  of  it.  If  the  lender  or  g-raiitiH.* 
in  the  ii('(>d  (n-at-<  it  sniwiantiiilly  as  the  cunsidcrtt* 

iKiii.  Ill  a  i>ai  I  <<i  it,  ••<inity  will  deolarDtbe  deed  to 

Ilea  rH'eiiill.v  liirinoiie>  ii<aned. 

The  aiiHWd  <it  oni  deii  nilanl  in  equity  Is  UOtOVi* 
d<  aee  ill  tu  liall  ot  .innther  iteteiidaiit . 

if.  111  i  <(uii> .  II  i  -  a>liiiiiie  I  or  provvd  that  one  of 
tlie  doeiHii-  111.--  Ill  a  (raiis<ict i>iu  was  not  Inteudod 

tn  lie  what  it  piirporta.  it  Huhjeet^  otlierdocuments 

ill  the  fMiiu  trui'Siietion  t<>8ti>|il<  lon. 

rPHIS  was  an  ap|>eai  from  the  equity  side  of 
JL    ^he  Ciretm  Court  of  the  L'niiiHl  t*States  in 
and  for  the  P>a.stei  u  I>i•^l^ict  of  Pennsylvania, 
and  nro.He  upon  ilie  loUowiuL'  facts: 

On  the  2*1  of  .lanuury.  Jonailian  Will 

iams  and  Thomas  Morris  ((be  cuinpiaiuant) 
pureliased  from  the  Banlc  of  North  America 
a  parcel  of  laud  upon  the  Schujlklli  River, 


fjifi  t  WaUn  sa;  1  Curt.,  14« :  «  Bea.,  am. 


HivrK.~A»  (n<tr«ff,  with  fmtrtKt  lo  rcetmrqf,  irAen 
a  mnttoauf.,  sotr  note  to  Conway  v.  Alexander.  7 
Craiich,  2IJ«. 

'I  luit  ]htl -li  reiilf  hrr  In  lUliiiiiwIhlf  Ui  |ir»(Y  Ohfolutt 
(f. ,  /(/  Nil./ fi^i)/.  .  fcif  note  to  ltu;fhc»t  v.  Ivlw un'.s.  "J 
I  w  iu  at.,  4S".»;  and.  also,  ni»te  to  (  onwav  v.  .KU-.tun- 
!  der.  7  Cranch,  2I». 

'     That  a*  til  III  miin  !><•  inninttuiti  il  tu  lutve  'i  </»<if  </f- 
i  clami  (I  mill  t^|l^^|t^,  »vi-  not<  8  to  the  two  last  ea.si  s. 
j    Hun  luiM  I  r ,11,11  nixitiaiiU  mtirtjat/t*,  u  hctK  lUtd  In 
i  the  lattrr  if  nits^iuu  ;n  iia  /fws,  wluH  protected,  sea 
I  notes  to  alMtve  uases. 
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iK-ar  ilif  citv  of  Pliihuklpdia,  for  the  sum  of 
180,000;  $2b.U00  of  which  wns  to  be  caah,  and 
the  reinaiuinir  $60,000  was  divided  into  three 
paymtnts  of  each.whicli  were  to  Ik- 

vome  due  on  the  '^jih  of  Marcli.  1814. 18l5.iin<i 
W!6,  respectivelv.  The  parlies  gave  their 
jf>int  nnd  wvrT.il  fwnds  for  the>*e  sums,  with  ;i 
warnuU  uf  uiUiraev  to  confess  juil;;mtiil,  inula 
mortg'age  upon  the  property.  It  afterwards 
appeami  thai  Morris  was  not  exclusively  the 
owner  of  his  moiety. 

On  the  27th  June,  181?,  Morri-;  travc  a  pow 
ur  of  attorney  to  Thoitian  Jliddle  and  lleury 
Nixon,  to  manage  the  property  for  him. 

In  1815  William-H  died  iniestute.  leaving 
Henry  J.  Williams  and  Christine,  the  wife  of 
Thoiiui-i  IJiddle.  his  hi  irs  at  iaw. 

la  April,  mm,  Morris  and  the  rcprescnta 
tives  of  Williantt  executed  a  power  of  attorney 
to  Biddlr  ariil  Nixnn.  nuthnri/iTitr tliem  toenlcr 
into  and  Uiiic  possessum  ol  ttie  proi»erty,  sell  or 
lease  it,  receive  the  money,  exec  ute  deeds,  &c. 

Under  this  power,  thev  accordingly  took 
possession  and  exercised  all  manner  of  owner- 
•hip over  it. 

A  great  numl>erof  letters*  between  the  parties 
120*]  were  given  in  *evidence,  running  from 
this  time  to  the  year  1822,  relating  to  the  i-ond'i 
tion  and  prosjK-t  Ls  of  the  proixrty.  One  of  the 
llODdshud  been  paid  out  of  the  proceeds  of  sales, 
and  considerable  payments  made  on  aooounl  of 
another.   The  third  was  wholly  unsattsfled. 

In  1822.  Moni'-.  ir-iilirii:  in  New  York,  ap- 
plied to  Nixon  for  a  loau,  under  the  circuni 
atancea  sluti  1  ><>  [larticularly  in  the  opinion  of 
the  court  thai  ii  unnfHfH-arv  to  mention 
them  here.  Ni.\uu  dtcliutd  making  a  loan, 
but  took  from  Morris  a  deed,  absolute  upon 
the  face  of  it,  conveying  the  whole  of  Morris's 
interest  to  Nixon,  and  reciting  that  Nixon  had 
always  hpcn  interestetl  in  tlie  pun  Iih>"  to  the 
extent  of  three  8ixteenlhsof  llie  whole,  or  ihriH." 
eighths  of  Morris's  moiety.  Nixon  then  loaned 
to  Morris  fS.UOtK  for  which  he  took  Iuh  txaul. 

The  deed  also  recited  that  there  had  been  al 
lowed  to  Nixoii  for  his  agency,  tlir  sum  of 
^^3,000;  one  half  of  which,  or  <(1,000.  had  been 
paid  by  the  representatives  of  Williams,  but 
paid  tn  Morriv;  and  flvo  ciirliihs  of  the  other 
5^1,000  (or  $(i2."i),  were  justly  t  luuittuble  to  Mor- 
ris; thus  bnnging  Morris  in  debt  tolum  |1,4KS5. 
which  was  released  in  the  deed.  It  also  con- 
tained other  recitals,  which  arc  mentioned  in 
the  opinion  of  the  cotiii. 

In  Morris  tiled  a  bill  on  the  e<}uity  side 
of  the  Circuit  Court  of  the  United  States  for 
the  Knstcrn  l>i>trict  of  Pennsylvania,  ui'aiiist 
Nixou  and  olhcr  j>artieH,  alleging  thai  the  <1'  (  (1 
wasonl^'  a  security  for  the  money  loaned:  that, 
at  the  tune  of  its  execution,  lliere  was  not,  bo- 
tween  bimmlf  and  Nixon,  any  com  met.  a^nve- 
ment,  imderetninlInL:,  or  ne.L'orl  iiiriM  for  n  sale; 
that  Nix*»n  hnd  furnished  no  accoutit  of  his 
agency:  ami  praying  forau  account  and  gener 
al  relief.  The  jmrties  all  answ»>rf(i;  and  in 
April,  1811,  tlie  Circuit  IJourt,  after  a  iiearing, 
ilismi.s-seil  the  bill  with  costs.  The  Complainant 
appealed  to  thu  court. 

Mr.  IfctMf  for  the  appellant, 
t/' ws.  Sergeant  and  *WiiUam§  for  the  appol- 
.  lees. 

Mr.  Wood  made  the  following  points: 

I.  Tlie  deed  of  the  2ttth  May,  im.exphOned 

70 


by  the  letter  of  the  defendant,  Nixon,  to  t  : 
piainlafl,  would  constitute,  iKrae,  a  mortgue  f 
the  premises  to  secure  the  loan  for  $5,000. 

TI.    The  sai.l  tlwd  was  ih  'signed  by  the  p 
ties  thereto  li*  secure  the  said  loan,  and  was* 
signp<l  in  substance  to  be  a  raortgagie*as-  [•IS  I 
^tftning  the  shape  of  an  alwolute  conmani  . 
only  m  a  more  effectual  security  for  the  loai 

III.  If  said  Nixon  desigoerf  otherwise.  ;  t 
the  complainant  was  led  by  bis  conduct,  a  d 
by  all  the  circumstances,  to  consider  ft  a  aeeur  t 
for  the  loan,  and  it  ought  to  be  treated  as  aw  i. 

IV.  A  deed,  though  absolute  on  its  fa<  h 
limy  h<i  shown,  by  parol  evidence,  to  be  <  i 
signed  as  a  security  for  a  loan,  or  a  mortga^  J. 

j  and  more  esjietiially  by  written  evidence  fi  r 

,  nUhed  about  the  time  the  citud  Waa given,  a  d 

I  conduciog  to  show  the  same. 

I  V.  If  It  diould  appear  that  said  deed  a  is 
fic'i^'ncd  by  the  parties  to  he  an  absoli  u- 
conveyance  in  fee.  it  ouglit  to  be  set  aside,  if 

i  moditied  and  converted  into  a  mereaecuri^  1  x 
said  loan.  Because: 

1.  The  consideration  therein  was  grossly  n- 
addiuate. 

2.  There  was  no  negotiation  for  a  siJc 
between  the  partitai  thereto,  either  penooally 
or  f  lirough  authorised  agents,  and  no  ealfmsle 

of  value. 

3.  The  plaintitT.  the  grantor  therein,  wis 
not  in  a  condition  to  deal  at  arm'a  length — be 
ing  uuich  emtNirTassod.  in  want  of  money,  and 

I  iirnt.raiit  of  the  < Dudilion  of  the  proj.rtty— ibf 
I  gnuiiee  iR-iiig  u  capitalist,  having  the  properly 

under  his  management,  and  fully  aoquajnted 

with  itK  t  onilitioM  )inil  value. 

4.  The  giaulee  did  uot  fultil  his  duty  a> 
steward  and  agi'nt  in  apprizing  the  grantor,  at 
the  time  of  said  convey  ance,  of  the  cxModitidO 
and  value  of  said  property. 

'  5.  Undue  Intlueuce  was  exerciscti  hy  iti- 
j  gruolec  upon  the  grantor,  in  pressing  iijk.u  h.ia 
I  H  Kide  to  himself  in  the  condition  in  which  said 
trrantor  was  placed,  and  in  the  relative  condi 
tiou  in  which  they  stoo<l  at  the  lime  lu  th«- 
property  and  to  each  other,  as  lender  and  bor- 
rower, steward  and  principal 

VI.  liapsc  of  time  is  no  bar  lo  the  con- 
I  plainant's  e(|uiiy  under  the  Uat-mentloiieil 
j  i>oint.  Because: 

1.  8udi  sbar  ia not  set  up  and  relied  upon 
I  in  pleading. 

2.  The  influence  and  control  of  the  said  gran 
lee  in  "^aid  deed,  over  tlie  L'rantor,  and  the  i:r;ii:i 

I  or's  ignorance  of  the  condition  of  the  properly. 
I  continued  until  a  sbori  time  before  odUDlting 
'  the  bill  of  cDniplaint. 

The  n  iaiionship  in  which  the  parlii's 

Htooi!  (i.ea(  hotht>r*as steward  and  prin  [*1212 
I  cipal,  lender  and  borrower,  will  prevent  &he 

bar  from  applying  in  e«i«iiiy  to  the  n^lef 
'  sought  for  i)y  tii*-  hill. 

^  II.  I^qWeof  time  is  not  a  bar  to  the  com- 
i  plainant's  equity,  for  a  full  aceonnt  and  rttlief 
]  in  regard  to  the  nmtters  arising,  as  well  before 
:  as  subsequently  to  the  .saiil  dce<l.  All  which  be 
1  is  fully  entitled  to. 

I    Vill.    The  agreement,  for  a  conveyanre 
from  the  complainant  to  Maria  Nixon,  amrnld 

I  be  moditietl.  so  as  to  emlinu  o  only  onv  e  ighth  of 
i  the  plaint! IT'S  moiety  of  tin-  premises,  aud  ahe 
:  should  l)e  (U  (  reed  to  be  entltle<l  only  to  Ibea^ 
1  proceeds  of  aaid  one  eighth  part. 

Hqwabo  1. 
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M0KRI8  V.  Nixon's  Exkcdtors  kt  al. 


Mr  Jiutirt  Wavxe  dclivcrrd  the  opinion  of 
the  rourt : 

The  complainant,  besides  other  relief  prayed 
for.  a.*ks  the  aid  of  this  court  to  decriH"  a  deed 
made  by  him  to  Henry  Nixon,  and  which  is 
•Iwohite  on  the  face  of  it.  to  Ix*  a  security  for 
mi»nov  ativanced  upon  loan,  and  thai  he  mav 
he  al  liberty  to  redetm  the  premises  conveyetl, 
by  paying  io  Nixtm.  or  by  allowing  to  him*,  on 
tccouot  of  the  tr.insactions  between  them,  the 
money*  IcBUjed  to  him  by  Nixon  and  such  as  he 
may  have  advanced  on  account  of  the  real  es- 
tate purrhaso<l  by  the  complainant  ami  the  late 
(.reocrjil  Jonathan  Williams  from  the  Bank  of 
North  Amerii'a;  for  the  resale  and  imnrove- 
ment  of  which,  the  defendants.  Henry  Nixon 
tad  ThomaM  3id«lle,  were  the  attorneys  and 
»?rnts  of  the  purchasers. 

Tlie  surviving  family,  however,  of  General 
WiUiains.  are  in  no  way  interested  in  this  suit. 
Tlw  conlpoversy  is  between  Thomas  Morris  and 
tke  icpceM-'Dtut i ves  of  Henry  Nixon,  whose 
ilettfa  DBS  wcurred  since  the  bill  was  fiUnl. 

The  deed  from  complainant  to  Henry  Nixon 
bean  date  the  28th  May.  1822. 

b  ncites  the  purclutse  made  by  Williams 
aaJXorrb:  that  certain  portions  of  it  had  been 
Mid  aad  conveyed  to  other  pcnsons,  and  that 
parts  had  been  let  on  grouna-rents,  so  that  the 
uwDthy  remaining  was  atx^ut  seventy  acres. 
That  tbe  sales  and  income  of  the  property  inul 
aevtr  re  imbursed  the  purrha-scrs  the  first  pay- 
oKDt*  which  they  had  matlc  of  $20,000:  that  1 
tWre  had  been  paid  upon  the  purcliase.  out  of 
thtiBOame  and  prm-ecdH  of  .sale,  from  time  to 
time,  eoongh  to  reilucc  the  sum  due  by  the 
1S3*J  ♦purchasers,  to  about  $29,000.  which 
mm  a  charge  upon  the  premises,  to  be  In^rne  by 
tJM owners  thereof,  in  pro|X)rtion  to  their  re 
fpecthre  interests.  It  tiien  recites,  that  at  the 
want  of  the  execution  of  the  indenture  to  Will 
•ad  Morris,  Henry  Nixon  wius,  and  had 
"  to  be  Inlerestetl  with  Morris,  to  the 
estent  of  three  eighth  {varLs  of  the  moiety,  so  as 
to  entitle  him  to  the  l)enetits  and  subject  him 
to  the  obli  eat  ions  of  the  purchase  in  that  pro- 
parHon.  The  consideration  of  the  deed  is  then 
netted  to  be.  one  half  part.  "  or  therealx)uts." 
of  a  debt  due  by  the  complainant  to  Thomas 
BUdle  and  John  W^harton,  which  was  origi- 
tmltf  $4,000.  for  the  security  of  which  the  com- 
plainant  had.  with  the  assent  of  Henry  Nixon, 
aHHicaged  a  port  of  the  moiety  of  the  original 
porcfcase;  then  a  debt  claimed  by  Nixon  to  be 
tae  to  him  by  the  complainant  of  $1,625; 
$1«000  of  which  it  ia  said  the  complainant  re- 
ceived on  acxount  of  Nixon's  agency  for  the 
aoietvof  the  purchase  belonging  to  Williams, 

EffKS  being  tbe  prorKirtion  justly  eimrgca- 
10  oomplainant  for  Nixon's  agency  for  the 
!r  OBOieCy.  There  was  a  further  consideration 
MKXintfaig  to  $4,600.  being  the  amount  of  two 

r%  whxh  had  been  discounted  at  the  Hank 
North  America,  for  the  aecomnuKlation  of 
the  oompiainant.  with  Nixon's  indorsement. 

oTtb' 
hf  othtr  j 
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■s  attending  the  execution 
l<>sed  in  the  pleadings  and 
I  lUe  cause. 

^^^e  r.  "       .   lilt  resided  in  New  York,  and 
ti  I'hiliuK  lphia.    The  former,  be- 
Htw  givui  pecuniar}'  distress,  and  fearing 
I^Hter  within  a  few^  days,  unless  he  could 
iBake  a  kmn,  sent  his  brother,  Henry  Morris, 

)VAJU>  1. 


to  Philadelphia,  to  obtain  from  their  brother- 
in-law,  Henry  Nixon,  an  advance  of  $o,000. 
offering,  as  security,  his  interest  in  the  prop- 
erty l)ouglit  by  himself  and  General  Williams. 
Nixon  .says,  in  his  answer,  that  his  fe<;lings  be- 
ing wrought  u|K)n  by  the  representation,  made 
by  Henry  Morris,  of  the  urgent  nature  of  his 
brother's  wants,  and  the  destructive  conse- 
tpiences  to  l»e  apprehendetl  if  he  could  not  meet 
a  demand  there  was  ujkju  him.  he  concluded 
to  provide  the  money;  that,  however,  before  he 
finally  agreed  to  do  so  he  told  Henry  .Morris  that 
he  must  consult  his  counsel  upon  the  subject. 

.\fter  consulting  counsel,  he  informed  Henry 
Morris  that  he  had  determined  to  deal  with  the 
complainant  upon  no  other  terms  than  an  ab- 
solute Side  and  conveyance  of  all  his  interest. 
*leg»d  and  e<|uitable.  in  the  premises  f*124 
bouL^lil  by  him  and  William;  and  as  there 
would  be  a  full  consideration  without  it,  that 
the  loan  would  create  a  new  debt,  for  which  he 
would  take  a  s<!parate  evidence  or  security; 
that  he  was  advis«?d  by  his  coun>i<'l  to  write  out 
in  the  deed  at  large  the  real  consideration,  so 
that  the  truth  of  the  tranH^iction  might  at  all 
times  appear  upon  the  pajx-rs.  and  to  take  a 
bond  for  the  loan,  so  that  if  the  purchase 
should  turn  out  well,  he  would  not  be  bouml 
to  enforce  the  bond,  but,  in  case  of  misfortune 
to  the  complainant,  he  would  have  evidence  of 
his  rij^hl  as  a  creditor,  and.  if  he  should  think 
fit,  might  use  it  for  the  benefit  of  the  complain- 
ant or  his  family.  In  connectinn,  however, 
with  the  foregoing  statement,  Nixon  declares 
that  in  the  course  of  his  cf)nversalion  with  his 
counsi'l.  he  was  asked,  whether  the  interest  of 
the  complainant  in  the  property  was  worth  the 
incumbiances  upon  it.  and  what  was  already 
due  by  him  to  Nixon.  To  which  he  repliecf, 
as  he  truly  believed,  that  it  w(»uld  not  bring 
more;  that'nothing  but  the  peculiarity  of  the 
circumstances  would  induce  him  to  increase 
his  interest,  or  become  a  purchaser  of  it;  and 
that  he  determined,  as  he  had  Ixrn  advised  by 
his  counsel,  to  buy  out  the  complainant's  in- 
terest entirely  and  absolutely,  without  any 
trust,  direct  or  indirect,  express  or  implied ;  nor 
any  understanding  whatever,  that  the  com- 
plainant or  any  other  person  was  to  have  a 
claim  or  benefit'  therefrom,  and  that  he  would 
deal  with  him  on  no  other  terms. 

Henry  .Mf)rris  arrivwl  in  Philadelphia  on  the 
28(1  of  5lay.  His  first  conversation  with  Nixon 
concerning  his  errand  was  on  that  day:  on  the 
24th,  Nixon  consultetl  counsel,  informed  Henry 
Morris  of  the  result,  and  on  the  same  day,  the 
same  counsel  made  a  draft  of  the  deed.  On 
the  same  day,  loo,  Nixon  wrote  to  the  com- 
plainant the  following  letter: 

Deak  Mi»kkis:  lli'iiry  arrivcil  here  early 
yesterday  morning.  Having  hail  a  conversa- 
tion with  him  on  the  subject  of  a  loan,  I  have 
only  to  say  my  l)est  exertions  will  be  to  obtain 
this  object,  and  to  enable  me  to  do  which, 
Henry  will  immediately  call  on  you  to  advise 
the  only  mode  that  he  or  i  can  suggest  to 
achieve  it. 

You.  I  am  sure,  will  have  contldence  in  me 
as  to  the  mode  proposed,  which  Henry  will 
communicate ;  ana  be  assured  my  sincere  prayers 
will  be,  and  l)e8t  exertions  tr>  promote  this  all- 
imi>orlanl  point.       in  haale,  yours  truly, 

H.  Nixon. 

a 
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1 25*]    *Thfs  fetter  wm  written  after  Vixcm  |  the  transaction.  thoii;;h  the  deed  be  abaolnlc  on 

lKi(i  consulted  comi*<fl ;  for  lie  says  in  liis  an  its  face.  Tlie  transaction  wn^  iK'trun  by  Morri.s. 
iiwcr,  after  lie  ]iad  done  so,  be  thereupon  with  Ike  request  of  a  loan  from  Nixou.  for 
relurtied  to  Henry  Morris,  and  Informed  him  j  which  he  offered  a  lecurity  upon  the  property, 
of  the  determination  he  Imd  come  to,  of  dealing  for  the  management  of  wliicli.  Nixon  was  his 
upon  uo  other  terms  than  an  absolute  convey-  agent.  It  ended  by  Morris  giving  to  Nixon  u 
HDce,  without  any  trust,  and  taking  a  bond  for  deed  for  ihe  property,  absolute  on  it«  face,  and 
the  loan.  And  In  the  letter  it  is  alated,  that  1  aluo  a  bund  for  a  loan  of  ${)»OtiO.  Unieas.  then, 
**  Henry  will  immediately  cM  on  youtoadTiae  tome  proof  has  been  given  to  show  that  they 
you  of  the  only  mode  tbftt  he  Or  I  can  suggest  |  truly  iiargained  upon  another  foi  itintr,  and  that 
to  achieve  il.  "  ;  the  loan  did  not  form  the  chief  iuducenvent 

The  draft  of  Ihe  deed  being  made  on  the !  for  the  execution  of  the  deed,  and  had  not  been 
24tli  May,  it  was  afterwanls  engrossed  by  treated  by  Ixilh  parties  as  a  sulistanlial  part  of 
tlie  witness  Cash,  and  he  was  sent  with  il  the  consideration,  though  not  expresiied  in  the 
to  New  York.  He  arrived  there  on  the  recital,  equity  will  interpret  it  to  be  a  aecniity 
2^th,  the  deed  was  signed  by  Morris  and  his  for  money  loaned. 

wife.  Cash  and  Henry  Morris  being  witnesses.  Is  tlici-e  any  such  proof  in  this  case?  None 
On  the  same  day,  Cash  left  New  York  on  his  that  we  can  see,  even  if  the  defendants  are 
return  to  Philadelphia.  On  the  following  j  allowed  to  use  as  evidence,  as  lUcy  contend 
morning,  the  29ih  ^Iay,  asit  appears  by  a  letter  I  they  have  a  right  to  do.  the  answer  of  their  oo- 
of  tbataate  from  Nixon  to  the  complainant.  ;  defendant.  I lenrj' Morris.  His  neeonnt  of  the 
Henry  Morris  arrived  again  in  Philadelphia,  transaction  is.  that  in  an  interview  witli  JSixon 
He  says  in  his  answer,  Uiat  he  found  Nixoo  |  succeeding  that  when  he  made  the  application 
resolved  to  do  nothing  in  the  business  unless  for  a  loan,  and  when  Nixon  declined  lending', 
tlie  conveyance  was  Hlisolute  and  ixtna  fide,  and  !  stating  tJiat  his  own  embarrassments  required 
he  was  therefore  obliged  to  deliver  the  deed  all  the  funds  he  could  cointn.md  ;  that  Ni.xoii 
without  any  promises  of  trust.  And  Nixon  i  said,  it  was  very  doubtful  if  the  "  Uills  prup- 
declares  that  Henry  Morris  delivered  to  him  the  { erty  "  would  more  than  pay  tlie  dlatmsupon  It. 
dce«l.  and  at  the '-anie  time  n  bond,  in  the  hand-  and  he  could  not  consent  to  make  the  loan. 


writing  of  the  <-omplain;inl,  for  tji/i.OtX). 

It  is  in  proof,  also,  that  when  the  deed  was 
delivered,  there  were  unadjusted  accounts 
growing  out  of  Nixon's  and  Hiddle's  agency 
for  lilt  proj>erty.  That  no  account  had  been 
furnished  to  the  complainant  since  IblG,  except 
an  abstract  of  one  Inaes's  account  of  the  exca- 
vuli  iii  and  sales  of  stone  un«l  gravel,  sent  to 
hint  by  liie  defendant,  Henry  J.  Williams,  in 
May,  1819. 

The  recital  in  the  deed  shows  that  the  ac- 


uuless  Morris  would  con\ey  the  property  to 
him;  and  he  added,  if  the  property  should 
eventuallv  turn  out  well,  he  would  account  to 
Thomas  Sf orris  for  it,  and  share  it  with  him. 
And  in  the  third  Intel  view  Ni.von  told  him  thiit 
his  counsel  had  *advised  him  uix>u  no  «27 
account  to  let  the  complainant  have  the  money, 
unless  an  absolute  and  hontt  fiiU'  conveyance  of 
the  whole  prenuses  was  made;  llial.  upon  re* 
ceiving  his  answer,  he  returned  to  New  York, 
and  communicated  the  determination  of  Nixon 


counts  were  unascertained,  for  it  speaks  of  the  ;  to  his  brother;  and  that,  upon  his*  return  to 
."^jO  Oori  wliicli  was  tirsi  paid  by  Williants  and  Philadelphia,  lie  was  obliged  to  deliver  tbe 
Morris  on  iheir  purciiase  as  tieing  nearly  re- i  deed  without  any  promises  of  trust,  as  he  found 
Imbursed,  and  that  there  remrined  due  on  the  Nixon  resolved  to  do  nothing  in  the  burineas, 

purchase  about  ^I'^.tWO.  '  unless  the  conveyance  was  absolute  and  bona 

Two  years  before  llie  decnl  was  executed,  the  \juie.    He  says,  however,  he  was  satisfied  in  hin 


complainant  made  an  agreement  With  David 
Walker  and  Uenr^'  Morris,  to  convey  to  them 
in  trust  for  his  sister,  Maria  Nixon,  a  fourth 


own  mind  that,  if  the  pro^K-rty  turned  out  well. 
Nixoo  would  give  a  handsome  share  of  it  to 
the  complainant :  and  that,  in  con.se<|uence  of 


part  of  her  moiety,  upon  the  terms  stated  in  this  impression,  lie  always  wrc4e  to  him  as  if 
the  agreement,  in  pursuance  of  iiis  original  in-  i  he  was  still  iuleresled  in  the  successful  result 
tention  when  Williams  and  himself  made  the  of  the  purchase.   We  are  In  no  way.  though, 

parcha.se.  I  influenced  by  the  answer  of  Henry  Morris  in 

120*J  *It  was  urged  in  the  argument,  that  1  coming  to  our  coucluhion  as  to  the  diameter  of 
the  recitjds  in  the  deed  relating  to  tlie  siiiu  then  the  deed.  It  Ims  been  introduced  because  it 
due  upon  the  purchase  of  Morris  and  Williams,  I  was  strongly  urged  to  be  gocxl  evidence  in  Ikj- 
that  of  Nixon's  interest  in  il,  and  the  debt  half  of  the  defendants,  by  their  counsel;  and 
(daimed  by  Nixon  to  be  due  to  him  on  account  with  the  vii  w  of  showing.  ev(  n  Iliougli  ihe  facts 
of  bis  agency,  were  incorrect.  \Vc  shall  not,  |  stated  itad  been  proved,  that  they  would  not 
however,  consider  these  objections,  or  those  take  the  case  out  of  Ihe  principle  that  a  deed 
wliich  wei*'  made  against  the  validity  of  the '  absolute  on  the  face  of  it,  for  pro|K'rty.  ofTenMt 


deed  on  aeeounl  of  inadetiiiaey  of  price,  undue 
inlluence,  and  surprise. 

Our  object  is  to  di.spose  of  this  ca.s»>  for  the 
present,  by  assigning  to  the  deed  its  true  char- 
acter in  ecpiity,  under  all  tlie  circumstances 
attending  its  e.vecution. 

The  charge  against  Nixon  is,  substantially,  a 
fiaudulent  alteiiipt  to  convert  that  into  an  ab- 
solute sale  wliicli  was  originally  meant,  b^'  him- 
eelf  and  the  enniplainuni,  to  Ix*  a  secuniy  for 
a  loan.  It  is  in  this  view  of  the  case  ilnit  the 
evidence  is  adtuilled  to  ascertain  the  truth  of 

7t 


to  .secure  a  loan  in  a  ca*e  in  which  the  paiiij-:* 
originally  met  upon  the  ftxjting  of  l)or!owini<f 
and  lending,  will  be  considerea  a  deed  in  tiie 
nature  of  a  mortgage,  to  .vcuiv  a  h)an.  though 
another  consideraiitm  shall  be  in  the  recital  of 
the  deed  than  the  loan,  unless  il  shall  l)c  proved 
that  the  parties  afterwards  bargained  for  the 
pn)perty  inde|K'nd(  ntly  of  the  loan ;  or  if  il  shall 
appear  that  the  chief  inducement  of  the  grantor 
in  making  the  deed,  was  lo  procure  the  loan; 
<»r  that  the  grantee,  after  the  execution  of  the 
conveyance,  treated  the  money  wliich  he  luui 

HOWASOI. 
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idranml  as  a  «ub<:tantial  part  of  tlie  consider- 
itioo.  and  not  as  a  loan.  Fhore  w  no  pr(x>f  in 
ihift  case  tiukt  the  p:;rti(>M  bai  trained  without  a 
rtfereace  to  an  atlvunee  by  Nixon  of  :f.j,0O0, 
kod  it  does  appear  !  hat  Morris  w  an  only  induced 
to  make  the  deed  from  the  offer  of  Nixon  to 
make  the  advance  of  that  sum.  and  ihut  Ni.xon 
iftaled  it  ftubslantially  as  a  jtart  of  the  consid- 
«ntioo  to  lie  iriven  for  the  property,  us  he  took 
»  bond  fn)m  Mi>rrLs  for  the  amount,  and  says 
ti  only  to  he  contingently  enforced,  for  the 
benefit  of  Morris  or  his  family,  in  the  event  of 
Morris  falling  into  raisforiune. 

Courts  of  etjuity  will  not  permit  so  uncertain 
1U8*]  a  iK-netit  as  i.s  *hen'  expre-ssed  to 
Wfigli  at  all  in  their  con>ideralion  of  ca-^es  like 
tliis,  for.  if  they  did,  it  might  become  a  con 
triTtDce  to  give  plaa<ible  coloring  to  an  orig- 
isaUj  me»iitate<l  fraud,  or  to  one  induced  by 
tke  temptati'<n  of  subsequent  gain. 

Bat  beaidea  the  transaction  iibclf,  aa  it  ap- 
pears in  the  pleadings,  there  were  relations  of 
iBlmst  and  of  at'cney.  lietwei'ii  'riiomiLs  Mor 
n»  and  Henry  Nixon,  in  respect  to  llii;  proi5- 
tny  :  and  such  a.*  grew  out  of  the  embarrass 
meiits  of  the  former,  and  also  out  of  liis  par- 
ticular condition  to  the  recitals  of  consideration 
b  the  de»Hl,  which  combine  to  raise  a  violent 
pRSumplioD  of  a  secret  trust,  and  that  the 
deed  vas  meant  to  secure  Nixon's  advances, 
luaos,  and  iudontemenls  for  MorrLs. 

Nixon  claimed  an  interest  in  the  property.  Ik-- 
cdfrH  the  one  fourth  of  lUv  moiety  which  Morris 
had  ajtreed  to  convey  to  Wallter  antl  llenr}'  Mor 
ris.  in  Inist  for  Mrs.  Nixon.   For  the  former. 
NixiKi  had  not  such  satisfactory  evidence  as  he 
ftaiW  rely  u[»on.    This  appears  from  his  cor- 
trtfonAnux.    Morris  was  much  euiburrassed ; 
00  Qoe  knew  his  p^.runiary  ditlicultieM  In-tter 
ihm  Nixon  did.    He  rem'emlx'rcil,  1<m>.  that 
Xanit,  williout  cxjnsulting  him,  had  offered  to 
roBKigikgc  the  property  to  the  United  States. 
Ibieared.  from  the  diaclosures  made  by  Henry 
flvriaof  the  pressing  necx'ssity  of  hi>  brother, 
tte  be  might  mortgage  the  proi>eriy  to  raise 
tkeann  he  tlieu  stood  in  need  of,  to  >Mjme  other 
(<<noo  if  NixoD  did  not  advance  it  ,  so  that,  at 
odirr  time,  ureed  by  want  of  money  or 
thcdeBMBids  of  cnHiitorf,*  he  might  be  induced 
loouovej  to  others  an  interest  in  the  concern. 
Tkat  new  partita  might  interferc  with  the  man- 
•fMcnt  of  it,  to  the  injury  of  all  who  were 
•^fil^aally  interested,  that  the  bank,  by  anv 
'  ki^ge  ia  the  ownership,  and  the  coursi.'  whicli 
aiiglM  be  panned  in  rL>i»|K'ct  <o  the  pro|K.rly, 
aiigbCiiaC  ooatintie  to  be  stt  indulgent  as  it  had 
txn.  la  pottponing  the  naymenl  of  the  pur 
cbaanooejr  still  due.    Iv-sidcti.  sales  of  this 
prapeifji  to  individuals  ami  pun^hases  from 
he  city  were  then  aniicipatetl!  the  latter  a 
^'OW.  but  sure  spet-ulation :  almost  at  the  price 
A.  the  owners,  frt-m  the  contiguity  of  public 
voriu.  which  could  not  be  atiandoneu;  nor 
(vUd  Ibey  be  carried  on  without  more  of  the 
Cnuilj  than  the  city  had  alriMidv  liought. 
Addtbe  emhiirra«ed  condition  of  Morris:  the 
'^OTWction  and  cKm*  in'iin  '  y  between  the  par 
their  ejccileii  e\         i')ns,  exlende«l  by 
^KHJ  eaggerated  utation.s  to  tlie  fe- 

wWes of  the  family.  li.  ..  l  •  concerned  would 
tiUa  great  pecuiiiary  advantages  from  the 
~       r;  the  certain  inten«t.  also,  of  Mrs. 

it,  Mui  the  certainty  that,  by  keep- 
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ing  it  under  their  own  control,  it  would  Ix; 
managed  in  their  own  way:  all  these  consider- 
ations were  cogent  induci-meuts  with  Nixon  to 
get  a  leiral  title  from  Morris,  and  the  moment 
when  Henry  Morris  presented  him.self  to  solicit 
a  loan  for  his  brother  was  the  (K'caiion  upon 
which  it  could  certainly  U-  olitaiiied. 

But  further,  .Morris's  ciuidilion,  in  resiM-cl  to 
the  consideration  rrcited  in  tlu-  deed,  was  not 
such  as  to  induce  him  to  wish  to  part  with  the 
property.  Nor  does  Nixon's  assumption  of  the 
particular  debts  of  Morris,  recited  in  it,  bear 
the  asiK'Cl  of  a  genuine  purchase.  It  was  not  a 
present  payment  of  anything;  and.  if  genuine, 
was  the  ])urcha.se  of  Morris's  speculation,  by  an 
advance  of  fo.OOO.  which,  according  to'the 
face  of  the  transaction,  was  to  Ik?  re[)aid.  Anti 
may  we  not  say,  when  in  ihe  s-une  transaction 
we  have  it  admitted  that  one  of  the  doruments 
was  not  meant  by  the  parties  to  be  what  it  pur 
ports,  that  another  of  tltcm  by  this  fact  is  sub- 
jectetl  to  suspicion? 

But  we  have  said,  though  Morris  was  embar- 
rassed, that  he  was  not  pressed  by  any  of  the 
particulars  recitetl  in  the  deed  as  a  consideration. 

The  purchase  money  ri'tnaining  due  to  the 
bank  on  the  i)ioi)erly.  the  bank  had  fHTmitletl 
to  remain  unpaid,  tinding  no  doubt  its  a<lvan- 
tage  in  the  interest.  Both  principal  and  inter- 
est were  ultimately  paid,  not  by  Nixon,  but  by 
sales  of  the  prop<;rly. 

The  debt  tlue  to  Bid«i!e  ami  Whart«in  was 
secured  by  a  mortgage  upon  a  part  of  llu-  prop- 
erty, given  by  Morri.s  with  Ni.xons  consent. 
The  notes  discounted  at  the  bank  for  tlie 
accomodation  of  Morris  with  Nixon's  indorse- 
ment, had  been  renewed,  and  were  running  as 
un  accni:iiUMiiiili-iii.  to  Im-  ri  in  wed  again  and 
again,  as  they  wen-  in  fact,  williout  any  change 
of  n.'UiU'"  to  llif  papt  r,  afli-r  the  deed  was  exe- 
cuted. Nixon  touhl  not  pres><  for  the  commis- 
sions claimed  as  agent  of  the  pro|)erty,  or  did 
not  inlenti  t<^  do  so:  for  w«-  find  him  writing  to 
Morris  on  the  '.Mst  May,  iW(Mlays  Ix-fore  Henry 
Morris  arrived  in  Pliil.idi  lpliia  on  his  errand 
for  the  loan,  ami  s«  vrn  Ix-fore  the  deeil  was 
executed,  to  make  himself  «  asy  as  to  commis- 
sions, lis  it  had  not  bt-i  ii  his  init-nlion  to  ask  for 
tliem;  or  arkuowU  dgiiiir  lu-  liad  no  ligiit  to 
*do  so,  until  "the  Uilal  closing  of  the  [*i;jO 
accounts,  agreeably  to  tlie  tii-si  agreement  when 
the  Hills  were  ls>iii:hi." 

Such  was  the  sit  nation  of  Morris,  in  n-specl 
to  the  debts  named  in  the  deed  hs  the  consid 
eration  for  which  an  absolute  title  wtis  to  pass. 
He  was  an  einbanas-rd  iiiati.  .and  hard  pivsstd 
at  that  inoineiJl  for  .^■'i.OiR),  ami  thouL'h  dcstruc 
live  consecpiences  weie  to  a.ss;jil  him  if  he  could 
not  gel  it,  IS  it  likely  thai  Ni\on  then  could 
have  l>een  insensilile  to  the  ii»-s  whiih  had 
united  tiit-m,  and  could  have  iimdc  his  distress 
the  means  of  coercing  from  him  an  absolute 
conveyance,  without  a  sia  ret  trust  of  all  that 
he  bad  left.  up'>n  which  he  I  'luld  rest  a  hope 
to  raise  hi in.se If  a  little  alM)ve  his  ruined  f(»r- 
tune?  We  raniiol  tliiiik  so.  if  we  did,  it 
Would  be  our  tlii'.y  to  give  another  aspei't  to 
this  transaction,  Irom  wlilcli  the  <iefe:utants 
would  tlerive  no  benefit. 

If  a  doubt  remained  uixui  our  minds  in  re- 
spect to  the  character  wliieh  .should  be  given 
to  the  deetl,  the  letter  from  Nixon  to  Morris, 
of  the  24lh  ilay,  would  remove  it. 
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It  mav  \w  considered,  either  as  huving  been 
intendeti  by  lite  writer  to  put  Morris  at  eaae  in 
respect  to  the  conyeyanee  and  bond  which  were 

required,  or  as  a  Iclti-r  calcultited  Id  lui-jlcad 
Morris  in  rcsjwct  to  tiie  use  uliicii  Nixon  \vt»ulU 
make  of  the  conveyance.  The  letter  might  be. 
either  the  artirt*  c  of  tlic  writer  to  accomplisth 
an  unjust  intent,  or  the  lan^^jua^ie  of  the  letter 
and  manner  of  using  ii  might  innoccnllv  mis- 
lead. Iq  cither  event,  if  the  letter  is  such  as  is 
likely  to  mislead  and  from  which  it  can  be 
fairly  implitd.  that  it  induct  a  rontidence  that 
the  receiver  of  it  would  have  any  benefit  from 
or  interest  in  the  property,  he  was  required  to 
convey  contrarj-  lo  thr  tr-rms  of  the  deed,  it 
wonla  be  fatal  to  it  iis  tin  absnlutu  iKnl. 

Nixon  and  Morris  wt  rr  InotlK  r-^  in  law. 
There  seems  to  have  been  between  them  fra- 
ternal intimacy  and  confldenoe.  It  appears  to 
liuvc  In  I  II  unliinitt  tl  in  all  the  relations  of  so- 
cial life  and  of  busine.H,s.  The  conttdence  of 
Morris  was  unwavering,  and  <lepcndent,  from 
the  superior  business  ability  of  XIxkii.  Xor 
can  it  be  denied  that  it  was  im  t  l*y  him  in  Mor- 
ris's diflicullies  by  acts  of  timely  assistance  and 
kindnes-s.  Nixon  had  been  his  agent  in  the 
management  of  the  property  from  1812.  He 
fiainit'il  ail  r(juitali!f  iiricirst  in  it.  Ix'sides 
the  proportion  of  Mrs.  Nixon.  There  were  un- 
ascenatned  accotmts  of  Nixon's  agency  when 
IJll*]  the  *(lc'(  il  w.-is  made.  Morris  had  rv 
ceived  no  airounl  since  1816.  excepi  an  nbslract 
of  fiales  of  some  stone  and  gravel,  t  arnished  to 
him  by  one  of  the  defendants  in  1819.  lie  did 
not  know  particularly  what  had  been  the  pro- 
ceed** of  the  sales  and  income  of  the  property, 
or  how  they  had  been  applied.  No  examination 
or  <«llmate  of  the  value  of  the  residue  of  the 
properly,  as  it  then  stood,  wjis  made.  No  ooin 
muuicaiion  had  been  given  by  Hie  ageui  ul  the 
effect  of  public  and  private  improvemeutK  upon 
it,  in  respect  to  its  then,  or  prospective  value. 
Nothing  was  saitl  between  Morris  and  Nixon 
as  to  the  price  that  the  taker  was  to  give  In 
this  situation,  beine  greatly  emburrusi<cd»  Mor- 
ris asked  a  liMn  from  his  agent.  The  agent 
says:  'I  am  aware  of  your  » niliarnissinrnt. 
There  are  certain  claims  upon  tliis  property 
which  you  will  have  to  pay,  and  other  respon- 
sibilities  of  yours  for  which  I  am  also  answer- 
able. I  will  provide  the  numey  of  which  j'ou 
stand  in  nc<  <i,  will  take  a  Inind  from  yoii  for 
it,  which  1  ani  not  to  enforce  against  you,  un- 
less yon  should  fall  into  misfortune,  and  then 
only,  should  I  see  fit  to  do  so.  for  the  hr  nefit  of 
yourself  or  your  family,  if  you  will  ^ive  me  an 
absolute  conveyance  of  the  property.  The  con- 
veyance Ls  given,  the  bond  is  taken,  and  now  it 
is  said  the  tran.saction  wjus  intende<l  to  be  an 
absolute  «ile,  and  not  a  security  for  a  loan.  We 
do  not  tbinlc  tliat  the  connection  between  the 
bond  and  the  deed  can  be  dismembered.  Nor 
ran  we  reconcile  it  with  wlnf  w  e  believe  would 
have  been  the  onlinary  euiutuci  of  men  in  like 
circumstances,  to  suppose,  that  an  H<^nl  fo 
situated  to  h  principjd  and  friend  in  distress, 
couM  have  iulended.  by  asking  for  an  absolute 
i'onveyance,  to  ujse  it  for  any  other  purpose 
titan  to  secure  himself  in  the  sum  he  was  about 
to  advance  and  bis  other  resconslbllitlesforhis 
principal.  Morris  was  a  ruined  man.  Nixon  km  w 
it,  and  treated  with  him  in  tiiis  instance  as  if 
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the  crisis  had  come  when  creditors  would  no 
longer  be  satisfied  witli  postponed  promises.  It 
was  natural  for  Nixon,  nor  was  it  wrong  in  the 

then  state  of  n  al  iiroperty,  and  as  he  wa.s  al)ovit 
lo  advMUce  to  his  brother  in-law  $5,000,  to  take 
the  most  efficient  way  to  secure  himself  from 
Iriss,  Hiid  to  j)iit  it  out  of  the  power  of  Morris 
tu  interfere  with  his  security,  by  .subse»iueiuly 
giving  to  otheis  an  interest  in*  the  property. 
We  find  upon  a  preceding  occasion  when  Morris 
was  pressed,  nnd  Jiad  offered  to  mortgajsrc  this 
j^ropirty,  ♦th  it  Nixon  siiL'Lrcsted  ih.at  it  j*i:i2 
should  be  put  into  his  hands,  with  the  trust  ex- 
pressed of  what  was  intended.  His  object  then 
wa*!.  that  the  oriLrinul  intention  of  the  piircha.^e 
miglil  be  curried  out  for  ihe  beuetll  of  all  con- 
cerned. Nixon's  inducement  to  do  so  was  great^jr 
than  it  bad  been  at  that  time.  Mrs.  Nixon's  in- 
terest of  one  fourth  In  the  moiety  of  the  prop- 
erty had  l>cen  in  the  meantime  secured  to  her 
by  her  brother. 

,  We  will  now  turn  U)  the  letter  of  the  24th 
^Tay  from  Nixon  to  Morris,  to  confirm  the  view 
\\e  have  of  this  Iransacliun.    It  be;^ins, 

'*  Dkab  Morris:  Henry  arrived  here  early 
yesterday  morning.  Having  had  a  conversatioii 
with  him  on  the  subject  of  a  loan,  I  hare  onl^ 
to  say,  my  best  exertions  will  be  to  obtain  tills 
obiect,  and  to  enable  me  lo  do  which,  Henry 
will  Immediatelv  call  upon  you  to  advice  you 
of  the  onlv  mode  that  he  or  I  can  suggeei  to 
achieve  it.  ' 

It  must  be  remembered  that  the  letter  was 
written  on  the  day  that  Nixon  consulted  his 
counsel,  after  the  consultation  had  been  had. 
The  answer  i>f  Nixon  shows  tiiis.  He  says, 
that  he  had  concluded  to  provide  the  money, 
but  that  he  must  consult  counsel  before  be 
fit);dly  acreed.  And  then  that  lie  tlicrmipon  re- 
turned to  Henry  Morris,  and  informed  him  (jf 
the  determination  he  had  come  to  of  dealing 
upon  no  other  terms  than  an  absolute  sale  ana 
conveyance,  and  taking  a  bond  for  the  loan. 
Wlien.  then.  Nixon  says  in  tlie  letter.  "  Henry 
will  immediately  call  upon  you  to  advise  you 
of  (he  only  mode  that  be  or  I  can  suggest  to 
arhi»  vr  it."  it  is  manifest  that  the  niode  had 
Ixten  a  subject  of  conversation  btivveen  them;' 
and  as  he  mentions  in  the  letter,  the  loan  In 
connection  with  the  mode. which  Henry  was  to 
communicate  to  his  brother,  this  contemporary 
letter  must  Ik*  called  on  to  ascertain  what  Nixon 
intended  by  the  mode;  and  more  especially  so. 
as  it  seems  the  contents  of  the  letter  had  not 
been  told  to  Henry  Morris. 

The  mode  was  an  absolute  conveyance  of  the 
property  and  a  bond.  lJut  there  is,  in  collection 
with  the  mode,  tlie  declaration  of  an  intention, 
coupled  with  an  ability,  in  consequence  of  the 
mode,  lo  achieve  a  loan.  It  woidd.  then,  be  u 
very  strained  inference,  from  the  words  of  the 
letter,  to  say  that  Nixon  did  not  mean  that 
Morris,  to  whom  he  was  writing,  should  under- 
stand *that  he  meant  a  loan,  to  be  se-  ["^IS^ 
cured  by  a  conveyance  of  the  property,  as  well 
as  by  a  bond;  or  that  he  meant,  that  the  loan 
which  he  could  achieve  by  the  mode  was  to  de- 
pend uix>n  Morris  making  lo  hin>  an  absolute 
sale  of  the  property  for  the  considerations  ex- 
pressed in  the  deed.  If  such  had  been  his  mean- 
luix.  it  rould  have  lieen  plainly  said.  Rut  wo 
think  there  can  be  uo  doubt  concerning  what 
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Ibevriier  of  this  letu  r  menut  or  ihe  construe 
tion  which,  in  a  court  of  equity,  should  be  put 
uimh  it,  when  wc  And  Wm  saying:   "You,  I 

tin  «ure.  ^^  ill  Ji.ivi  confidf-na'  in  iir'  ils  \o  tlic 
iD«"kr  propoi^^l.  which  Henry  will  comiuuni- 
nlf :  and  oe  assured  my  s{n<  •  i.-  prHyt-rs  will  be 
^n'l  U-<t  f\»Ttii.!i>  to  promote  (liis  all  important 
[►'iiil  "    This  lii!ivrvi,ii;t'  indicutt-.N  a  sincere  de-  ! 
«ir-  ill  N'i\<iii  at  tluii  lime  to  n  licv*  the  distress  | 
of  hift  bmther-iu-law.    That  he  iotcnilcd  to  so- 1 
Gftt  hh  fonfldenre  as  to  the  mode  propoMd,  to  , 
*iure  hiinv  lf  from  low,  without  ii(  pri\ ins; , 
Morris  of  a  parlicipatioo  io  the  i)ros{H.L  iivf  ml- 1 
noiages  whidi  they  bad  mutually  indulged  for  | 
IcQVtAra  in  resjx^ot  to  the  proiK-rly,  and  which,  I 
ilrtDDol  be  denie<l.  had  in  a  fjiea't  degree  l»oen 
e\*i»c-dl)y  the  n  ;»r<  -«.  nl.ilioii>  (if  Nixon.  In  Mor-  j 
tU'i  Hituation  it  was  a  great  point  gained  for  the  | 
bfiieflt  of  all  concerned  in  tlie  property,  tbut : 
lb  <<  L'-t!<  onti-oi  of  it  should  be  taken  from  him 
4Dd  \c-tcd  in  Nixon.  ' 

This  letter  we  think  a  pjirt  of  the  entire  trans 
•rti^m.  and  sUtmps  its  character  in  a  court  of  | 
e")ui!v.   It  couUl  only  have  been  Intended  to  I 
pii!  Morris  at  ea.-^'  in  res|M  (  t  to  the  ah^iohite  ' 
Cwovtjance  which  Nixon  required;  or  it  was 
dr^i^wd  to  mislead  and  deceive  Morris,  by  ex 
linNti  ms  of  f^ympathy  wJiicli  were  not  felt,  and 
•  •»Ii(  itiiti  )n  of  coniiden^e  not  deserved.  If 
Ittebtter,  we  should  feel  Ixiund  to  pronounce  I 
the  trHa.<iacuon  a  meditated  fraud,  8ucces.sfiilly  i 
MMimpIished.  We  adopt  the  flrst  as  most  |>rol)- 
»'  c.  m  l  in  tlmt  vii  w  of  the  case  decn  »■  tlie 
«  T.vt  y.uiif  of  the  24th  May.  1823.  to  Ik-  a  deed, 
wrh  a  six-ret  trust,  for  the  s<<nriiy  of  moneys 
1  U  'hI  ami  :idvau(  «'d  by  Nixon  to  the  grantor. 
Tui«i-oiirlasion  makeji'it  unnecessary  for  U8  to 
coasider  the  effect  of  time  upoo  the  rights  in 
controversy. 

We  order  the  decree  of  the  Circuit  Court  to 
N  r<  vt  r«ij,  and  tluit  the  cause  be  remanded, 
Willi  instructions  to  the  court  to  have  an  ae- 
t«)Un!  tuken.  and  that  the  complainant  be  al- 
134*]  lowed  his  ♦proportion  at  the  rate  of  an 
I'jij-n-st  of  five  eighths  in  a  moiety  of  the  oriiri- 
B«l  purchft*c  of  M,)nis  and  William^,  aii  l  tl,;il 
the  court  Hliall  take  such  other  proceed iug.s  in 
the  etnse  as  equity  may  feqtdre. 

ORDER. 

Tins  <ause  came  on  to  be  heanl  on  the  tran- 
•«  rijii '.'f  th**  ree. till  !roni  the  (Mrcuit  Court  of 
the  United  Status  for  the  Eastera  District  of 
Prvntrlvanla,  and  was  arjgrued  by  coiiitNel :  on 
» «»n-i(lt-nttion  wliereof.  it  i>  now  liere  consid- 
trwl  onlered  and  decreed  by  thl.s  court,  that 
the  dcvieeof  the  caid  (  ireiiit  Court  in  this 
iau<«  bf,  and  tlie  liarae  in  hereby  reversed,  with 
«»►'.'.;  and  that  this  eau.se  be,  and  the  same  is 
Lrrr!  V  it-mamieil  Jo  the  slid  Circuit  Court, 
With  iMinictions  to  tliat  court  to  have  an  ac- 
eooAt  taken:  and  that  the  complainant  be  al- 
IowhI  hi"!  pn»{K)rtion  at  the  rate  of  an  interest 
«>t  five  ei<ihtli--«  in  a  moiety  of  the  original  pur- 
chase of  Morris  and  Williams,  and  that  the  said 
coun  iihall  take  such  other  proceedings  in  the 
as  equity  may  require. 


THE  PUKSIDENT.  DI  HECTORS  AND 
COMP.VNY  OF  THE  I5.VNK  OF  THE 
UNITED  STATES,  and  THE  LiNlTED 
STATES,  p 

.JAMES  H.  HKVEUEV  \m»  JANE.  His 
!  WiFK.  WILLIAM  RAMSAY  and  ELIZ- 
I    ABETH.  Hi8  Wife.  HAMILTON  ahd 

'    JA.MES  PETER,  heirs  of  Dvvii.  Pktkr, 
'    Deceased,  AND   OEoHdi;    i'lriER.  Sur- 
viving Executor  of  D.wio   I'ictkii.  De- 
ceased. 

Chancery — UxUitor'n  lit-t/n'Mifion  ofjun'omU  prop- 
ertp  to  purpoaat  other  than  deht»,  trith  erediior't 
onucnt  rhiif  f/f.'f  ifrlifn  on  roil  projurfi^ — plead' 
imj  jutif/int  nl — pro(fj'  mml  bt  by  ejJUhit  vfrtC' 

Theeww'  In  1(»  Pet^'i-js.  'W>2.  n«vlewe<l  and  e«intlniio<l. 
A  fact  irietl  ami  (le«  i(l«  <l  by  a  emirt  of  r<.iii)ii'H>nl 
Jurlwtlerton  cannot  l>e  emiteste'l  jiuain  lu  twu  u  the 
mime  parties  ;  and  there  i!*  no  ditT<  r.  nce  in  this  ro- 
Hpeet  iH'tweeii  a  verdlut  and  jiid^-iiient  at  CMNnuiun 
l.iw  mid  a  decree  of  a  ei>iii  t  ot  i  i|iiity. 

Hut  an  answer  in  lIuiik  i  r\  -rttiiiu  n|i,  ii-^  u  <If- 
ft'ii-e.  thi- distnLsskm  of  a  tui  iiier  bill  tiled  \,y  the 
sniiie  .'oiii|.i>iiiiaats,ia  not sulBdent  unless  tb«  reo- 

orti  !«•  fxliitiitetl. 

A  diH|.usi!i..ii  l>v  .1  testator  of  hla  personal  prop- 
ert.v  to  pill  po-ii  !^  iit(i<»r  tliun  the  payment  of  his 
del'>t.<.  with  the  uettent  of  oretlitors.  Is  In  itself  a 
eliarjie  on  the  real  twtate,  ttubJecUnir  it  to  the  pny- 
ineut  of  tiie debts  of  tbe  entate,  altliou»rh  no  siu  li 
obarsre  is  created  l>y  the  wordH  of  the  will. 

•laipse  of  time  1r  no  delVu!»e  where  there  l/ias 
Ib  ao  uuexocuteU  trust  to  jmy  debt.s,  whi.  li  this 
uourtt  iu  uaiS,  decided  to  be  unpaid  iu  point  of  tauU 

THIS  case  grew  out  of  Ihat  c^f  Pt  tt^r  v.  fh  r,  r'l/. 
wiiicb  came  before  thii>  court  in  Ib^iU,  ou  au 
appeal  from  the  Circuit  Court  of  the  District  of 
]  Columbia,  in  decreeing  an  injunctitm  on  tlie 
pnx;eedings  of  the  then  coin[)lainaiil>,  to  sell  a 
I  part  of  Ihe  real  estate  of  David  Pel'  i ,  >l  .  ased, 
A  full  rejiort  of  that  ca%  will  be  found  iu  10 
I  Peien*,  532.  rt  netj.,  wherein  al)  the  facUi  and 
circuniHtances  attending  it  are  fully  set  forth 
iu  the  opinion  of  the  court,  and  do  not  require 
1  repetition  now.  The  result  of  tliat  opinion  was 
a  reversal  of  the  decree  below;  a  dissolution  of 
the  injunction;  an  order  lliat  the  bill  of  the 
coinplldnant.s  he  dismissed,  and  that  the  cau.se 
be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  carry  tlie  decree  of  this  court  into  effect. 
Thin  was  done,  and  th-'  ilecne  i oirMimmated 
by  u  Wile  of  Uie  property  in  coiUro\eisy.  which 
!  conniNted  of  those  parLs  of  the  it-al  estate  of 
1  I);iviil  Peter  whi(  h  lie  had  by  his  will  charjjied 
i  with  the  pnynieiit  of  his  debts;  but  they  beinir 
iusullicieut  for  tlie  purpose,  the  present  hill 
j  was  hied  in  order  to  subject  t  he  residue  of  the 
estate,  not  so  charged  dirucily  by  the  will,  to 
I  the  payment  of  tbe  residue  of  the  debts  of  the 
entale. 

In  March,  1836,  tlie  heirs  or  devi-t  i  s  of  Da- 
vid Peter  exeeuted  a  deed  toJohn  MurbuiT,  aU« 
Ihoii/.ing  him  to  sell  certain  property,  whichhe 
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»: s  Wood. *  hN. toim 445: 8  Wood.  &  M.,  407, 
ttMU:SGI«r.,H;SCIIlL.M»tSB(or7.  »». 

BOVAIOl. 


NoTK.---l»'  ti<  irln  It  ilf  htMntul  Uiitit  ifK  <\rr  r/iaryro- 
I  Nr  (III  thf  lull  ofiift  or  II, I  h>'(iil>>r,  fee  note  to 
Wilaht  V.  Deiiii.lt>  Wheut.,  ^.Ml;  and  lu.ie  to  >iuiii|i'8 
i;.\      V.  Deiu'hk',  1  I'et..  ■><>. 
A»  to  When  HtUtUe  0/  limUtiHoif  and  t<ij">'  <>f 
I  tims  M  a  deStmc^  is  aijpHeaUe  to  Iniiits,  see  note  to 
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jifcordinirly  did;  the  Hiiiduiit  of  sales  l>c'ii)i; 

At  ft  subtequent  period  of  18^6,  Uie  Bank  of 
the  United  States,  in  behalf  of  the  mid  bank. 

ariil  of  tlic  rniU'd  States.  :ind  of  such  of  tin- 
crvditor-s  of  the  eMate  of  Duvid  Peter  tin  should 
come  Into  court  and  contribute  to  the  exnenscfi 
of  the  siiit.  tilod  a  bill  against  George  relcr, 
survivin  t:  exi'cutor,  against  the  heirs  or  devisees 
of  David  Peter,  uod  a^unst  John  Marbury. 
trustee  as  ttforeHaid,  stuting  that  the  persotml 
eatAte  of  the  said  testator  had  lx*en  upplictl  to 
tlie  use  and  benefit  of  the  iieirs  by  the  execu- 
tors, in  the  fultillmcut  of  the  trust  created  by 
the  will,  and  clairaiug  that  the  real  estate  of  the 
sai'i  testator,  or  the;  proceeds  tlioreof.  or  a.s 
much  as  niiiriit  he  ueeesaary.  should  be  applied 
to  pay  wlialever  balance  niighl  rera&ifa  due  to 
the  crcditon,  after  selliog  aod  applying  lo  that 

rturnose  the  proceeds  of  the  city  lots  and  the 
anrl  iipiiu  which  Dulln  lived.  It  pravcd,  also, 
an  iuj unction  uiiuinst  Murbury,  and  for  other 
and  i?imcral  relfef. 

I. •{($*]  *In  April.  IS^H.  th.-  following agree- 
uiciit  wus  made  i>et\veeu  tlie  couum.*!  of  the  re- 
spective parties,  aod  tiled  in  the  cause: 

AaREEMEnT  OF  COITMBBL. 

I:  is  agreed  In  (he  parties  in  tliis  cause,  l)y 
their  cuuiisMil,  that  the  Bank  of  the  United 
States  and  Oeiorge  Peier.  who  claim  to  be  cred- 
itors of  the  estate  of  I  lie  late  David  Pc'er,  for  a 
l>aluuce  of  debt  which  may  leinaiu  to  them 
after  the  application  of  the  trust  eftiate  provided 
in  the  will  of  the  late  David  Peter  for  the  pay- 
ment of  his  debts,  shall,  if  such  balauce  be  en- 
tablished  again .1  the  (!cri'iidant.s,  tlio  heirs  and 
deviseeK  ot  David  Puter,  uh  to  so  much  of 
David  Peter's  real  e«>tate  as  Is  conveyed  to  John 
.Marliury.  by  deed  filed  as  an  exhibit  withcom- 
|)lainanl's  bdi,  to.ik  to  the  proceeds  of  sales  of 
said  real  estate  so  ct>nveyed  to  tlie  said  John 
Murbury,  in  lieu  and  Bicad  of  the  said  real  es 
tate  iLself. 

It  is  furtlier  agreed,  that  as  soon  as  the  pur- 

Tboin:ia  v.  Harvii ,  10  Wlieut..  U6;  uuU  note  to  Pre- 
vost  V.  OpHtz,  0  W  tMiMt.,  4S1:  and  note  to  Pratt  v. 
cam  itt,  S  cnrancb,  47 1 . 

Ret  atttnMMta  or  vanehmlmtem  rif  JuOanrnitt, 

WlMirover  a  Crttniiial  has  deoidea  upun  a  matter  i 
within  Its  rcirulflr  Jurlsdiirrion,  Itsdooisfon  must  lie  i 
presumed  proper,  ami  l>indiiitr  until  reversed  tiy 
a  superior  tribunal.  It  cannot  Im  airceict.  nor  em 
tho  rttfhbi  of  persons  (It'iwndent  upoii  it  he  im- 
polreU.  !•>•  any  tH>llaleial  |>i-oi!C'<"lint.'.  Ln.  kc  v.  Hal- 
soy.  18  l»et.,  71 ;  NVarlairtou  v.  Akm.  1  Mclx-au,  4(XJ: 
Freiicli  V.  l^ifayeite  las.  Co..  5  Meliean.  WI ;  Kann- 
•  •r >  I.iiaii  \-  Trii.st  C<i.  ot  New  York  v.  MoKliiuey,  0 
Mt  1,<  (it».  1;  <  iiiiiiiliell  v.  Slionir,  lleaii'.-.t.,  Lt»». 

Whcri-a  c!;u-'  lia-^  lieeii  triiMl  on  the  ihiti!-,  and 
JuitifiHciit  l>!i^  |i!i-si-'i  t !ier<'U|>oii  for  »  it)i.  r  puily. 
HUeli  Ju<l>j uiciit.  u  tiili'  jr  I  I'liiiittm  in  tnrc-i',  iinisr  l»e 
u  l>.ir  to  any  ollu  r  suit  lor  tiicsaiac  ciium-  ot  :u-tii>ii. 
ttioiiu^ii  tlif  li'-ciai  t>i  !■  ■!!  Ii  -  Ml  liii|ut  IiMtly  iliiiuii 
tliat  it  wi<iii<l  no!  siniicl  ilu't«  ^>t  ut  a  (leiiun  nT. 
HiikfUes  \  .  Ulalo'.  1  .NI.i--..  'il.i;  U  Wheat..  4.^1. 

Il  e<|tially  uikI  unit  ei's^uJIy  true  ut  ail  uetiun<<, 
wliatsoc>  er  their sulOet  t  mutter,  tbatun  uJleipition 
on  ri-cot-d,  on  whiel)  tiiKue  liaa  onut*  been  takeu  an«l 
touDd,  Is,  between  ttau  parties  lakiiw  it  and  their 
privies.  omMduBive.acoordinir  lothe  flbdinir  Uiervof 
su  it-t  to  estop  the  parlies  reflectively  from  again 
lltl^tliiir  that  fact  once  tried  and  ftmnd.  iMnrdejr 
V.  JmkHVTHTf*  Wall.,  174. 

The  rule  applied  equally  to  a  verdict  and  JikIk- 
mout  in  a  court  of  editinion  law,  and  a  decree  oC  a 
oourtof  equity.  Tiic>  t»>th  siunti  un  thesamefoot- 
iiiif.    Hopkins  V.  1  cf.  <»  Wheat..  MK 

U  a  juJKii'eiit  is  nel  u|>  in  a  cnllaleral  aelioii, 

a^raitist  a  i>art>'  who  had  not  opiHirtunlty  to  plead , 
7tt 


chase  money  of  said  real  estate  Hhall  become 
payable  nn(l  be  collected  by  said  John  Iforbury, 
he'shaU  invest  the  same  in  his  own  name,  aa 
trustee  fn  Pennsylvania  State  slock,  bearin/r  in- 
terest at  the  rate  of  5  \kt  cent,,  first  deducting 
therefrom  the  necessary  expeu.ses.  taxes  dueuu 
the  said  proi>erty.  to  the  day  of  sale,  and  the 
commissioners  provided  for  in  the  said  deed ; 
the  whole  of  the  proceeds  of  the  sjiid  siilcR, 
after  such  deductions  made,  to  be  (subject  to 
tlie  order  and  decree  of  this  court  in  this  cause 
for  thedlsponil  thereof,  whether  the  said  order 
or  decree  be  for  the  payment  of  debts  due  from 
the  said  estate  of  Duvid  I'elcr  to  the  I^uk  of 
the  United  States,  or  to  George  Peter,  or  other 
person,  or  from  the  said  heirs  and  devisees,  or 
either  of  ihcm,  lo  the  said  liauit  of  the  Unite»l 
States,  or  George  Peter,  or  either  of  them,  on 
account  of  any  portion  of  the  personal  estate  of 
said  David  Peter,  used  or  retained  by  them  sev- 
erally: pric.idid,  also,  that  it  is  the  true  intent 
and  mcaninc  uf  this  agreement,  that  the  i>art. 
portion,  or  Interest  of  each  of  said  heirs  and 
devisees.  shoiiM  lie  restM)jisible  only  for  so 
much  ot  the  claims  and  aebts  of  said  heirs  aud 
devisees,  to  said  Bank  of  the  United  Statea.  or 
George  Peier,  as  he  or  she  shall  be  personnlly 
responsible  for;  and  ttiat  no  one  shall  be  hel<l 
or  deemed  responsible  for  any  other  than  him 
or  hej-sclf. 

It  is  further  agreed,  (hat  the  Bank  of  the 

United  Slates,  or  George  Pc'er.  or  either 
of  them,  Ijy  themselves  or  their  agent,  mav 
*Mtop  or  ix)8tjK)ne  the  sale  of  any  ['13 "J* 
(wrtion,  or  ihe  whole,  of  the  property  adver- 
tised for  the  I5th  Inst.,  or  any  future  attempted 
-sale  of  properly  .so  conveyed  to  said  .lolin  Alar 
bury,  if  Ihey,  or  either  uf  them  should  be  dis- 
satisfied with  the  prices  bid  or  offered  for  said 
property  or  any  portion  thtirof:  imvirlcd , 
liowcver,  that  all  the  said  piopt  rty  shall  l>c  sold 
during  the  present  year,  unless  the  siid  bank 
aud  Get)rge  Peter  consent  lo  further  delay. 

It  is  further  agreed,  that  the  three  story  bricl& 
house  and  lots  appurtenant  in  Waaliington  city. 


to  tlie  action  in  wliich  It  whs  recovered.  Ix-cuuse  no 
notice  was  Klven  to  biin  ot  its  pendency,  it  luiiy  L>e 
uvoitlod  by  proof  of  fi-aud,  or  it  may  be  shown  to 
be  void  on  Its  fiioe.  Webster  v.  Refd.llllow^  48? ; 
Prntt  V.  Northam,  5  Mason.  ML 

Ybat  the  validity  of  a  Judgment  may  l>e  inquired 
Into  oollaterally,  when  a  want  of  Jurisdiction  up* 
pears  ui>on  th<<  roeunl.  Harris  v.  Hardenuui«  14 
How.,  SU:  ."^hnniway  v.  .^tiUmiin,  6  WendM  447; 
Hradway  v.  Heath.  i;i  Wi-nU.,  44/7. 

Tlie  Judifaients  an<I  tieerei*  of  the  courts  of  tht* 
Unit<'U  .States  arc  liiuriiriK  until  re\ cr^ied,  aJthou>rh 
ttieir  Juri-^iliet  i  in  is  not  ?.ii(iwn  on  the  n-conl.  Al- 
llioii^-'li  cmi (it  iinnted  Jurisdictioi).  they  are  not 
t.eelml4Mll\  infei-ior  I'onrtw.  Me»  uiniiek  \  .swlli- 
\ant.  Uf  Wheat.,  t'.cJ;  Keuiu'<ly  v.  (ieor^ia  Stnu.* 
IJ  k.  s  ll.iw..  .><;. 

'I'lie  Jiidxnit  lit  of  ji  eoiirt  111"  otie  of  the  I'nltcit 

St.lU'S  UlUBt  r»'eei\ e,  ill   tlie  e.ailtS   ofeXer.N  utlUT 

>tat<\ the  sHune  imtli  imkI  crtHlit  wtiit  h  i"  awariled  it 
in  the  State  wherein  it  was  rend«'red.  Warren 
JU'l'ir  t'o.  v. -l-tnii  in.4uran<^- i'o..:2  ruiiic-, .'jUI;  Greon 
V.  8anuiento.  1  Pet.  C.C..  "4:  3  Wash.  C.  C.  17; 
Jaequette  v.  Muguuoii,2  McLean,  I2w:  Liacolu  v. 
Tower,  S  MoL«an,  iVL 

A  Judmnent  or  dcoreo  of  a  oourt  of  competent 
JurlMlctioii,  dlrratljr  upon  the  point,  is  conclusive 
between  tlie  same  parties  or  their  privies,  upon  tbu 
mmv  matter  entiiiuK  ilireeilv  in  c|u«'siti«ui  in  another 
court  of  eoiicui  reiit  Juri(>dleliou.  Uluiint  \ .  Dar- 
nieh,  4  xViijih.  C.  C,  tiijit ;  (ii>iHtA)n  v.  Hoyl,  I  Johns. 
Lh..  513;  Simpson  v.  Hart.  I  Jolina.  Ch.,  91 ;  liriuit. 
erhoff  V.  -Nliirvin.  ."i  .Joiuis.  ;iir»;  Hawl.'v  v.  Man- 
i  111"..  7  Joliii-s.  Cii.,  174;  N  anWjck  \  .  t^evMud,  I  EU- 
wards,aan ;  Ingham  v.  Ueliows,]!  Vt^  6I& :  Kingsland 
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tel  forth  in  «aid  deed  to  John  Marbury.  as  de- 
vIkhI  in  trust  for  William  II.  Peter,  sluill  Ik" 

joiolly  by  (he  said  John  Marbury  and  the 
Slid  Gforire  Peter.  Sen.,  executor  of  David 
Peter,  and  upon  the  terms  mentioned  in  the 
♦k»d  to  «4Mid  Jolin  Marbur)-;  and  that  the  pro- 
reKt*  of  the  sah*  «»f  tlie  sjiid  house  and  lol.s 
•ppurtenant,  after  detluctinj;  expenses  and 
t*xe«.  shall,  when  the  same  l>ecome.s  due  and  is 
colktrtod.  l)e  investwl  by  the  said  John  .Mar 
bvry  and  George  Peter,  in  their  joint  uanie*.  >t«j 
inisJee«,  in  live  i>er  rem.  Hiock  of  the  State  of 
Prnnsylvania,  to  ainde  the  order  of  this  court 
f'Kthf  di«}tosnl  of  the  same.  The  said  John 
Mirburv  to  charge  no  rommis.sion  on  the  pro- 
rml*  of  said  sjile.  if  the  court  shall  b«.*  of  opin- 
ioo  thiit  the  said  house  and  lot<<  appurtenant,  be 
pan  of  the  real  esUite  of  David  Peter:  and  Jhe 

George  Peter  to  have  no  conmiissiou  on 
iIk>  procei'*!*'  thereof,  if  the  court  Ix?  of  opinion 
thai  ihi;  Mime  i»  the  pro|Mrrly  of  the  etttate  of 
William  11.  Peter.  deceas<'<l. 

ll  i«i  understofKl  and  agreed,  that  nothing 
bcreio  conlaine<l  is  to  Ix*  taken  to  amount  to  an 
Mlmii^ioo  by  the  defendants,  the  said  heirs  and 
dtviwrs.  or  either  of  them,  that  any  debt  is  due 
from  them,  or  either  of  them,  to  the  8aid  com 
plaioants  or  the  said  George  Peter:  or  to  pre 
vpnt  them,  or  either  of  them,  from  having  the 
heuefit  of  the  statute  of  limitation,  by  plea  or 
Mo^wvT,  or  any  other  defense,  legai  or  equita- 
l»ie.  u^ioM  the  enforcement  of  the  claims  of 
the  inmplaioantH,  or  George  Peter,  except  that 
tbe  said  defendants,  the  .said  heirs  and  devisees, 
d«»  hereby  waive  any  ex»'eption  to  the  jurisdic- 
tif»n  of  the  court,  as  to  the  pt-rsonal  estate  in 
thi*  aj,n^'nipnl  mentioned. 
F.  >.  Key,  for  Uniletl  States  Bank. 
J\A.  DrsLOP.  Solicitor  and  Trustee  for  Geo. 

Peter. 

JoH.\  MAnni  RY.  Sol'r  for  heirs,  and  devi- 
9pe«.  and  himself. 
Vpri;  12th.  ISJe. 

I;J8*]  *  Afterwards  all  the  defendants  an 
ewm-d.    George  Peter,  the  executor,  claimed 


to  be  acre*litorof  the  estate:  Marbury  admitted 
the  execution  of  the  dccrl  to  him  and  the  enles 
under  it;  and  the  d«'vi'ir<"i.  Beverly  and  oilu;rs. 
pleaded  the  lapse  of  tini*'  and  the  statute  of- 
limitations  as  a  full  and  complete  bar  a<;aiust 
Ihe  claim  of  the  complainants.  They  also  de- 
nied all  knowlfdiic  of  an  urrangement  with  the 
Bank  of  ('olumi)ia:  reipiired  jirf)of  of  it:  de- 
nied the  nuthorily  of  the  excculors  to  cast  any 
further  bunlen  uiwin  the  real  estate,  than  such 
as  w«)iild  result  from  a  deticiency  in  tli<'  per- 
sonal estate;  denied  that  the  executors  applied 
to  the  bank  for  indulgence:  averred  that  the 
negligence  of  the  executors  alone  preventcfl  the 
recovery  of  the  purchase  money  uf  the  farm 
from  Maiirudcr;  averred  that  the  children  of 
David  Peter  were  minors  al  the  lime  of  his 
death,  and  incapable  of  consenting  tf»  any  ar- 
rangement whatever  with  the  banks:  ihnt 
Beverly  had  no  knowledge  of,  or  intere.i(  in, 
the  pro|K'rty  until  1810,  when  his  marriage 
trx>k  place;  that  they  were  never  able  to  ac 
quire  any  information,  and  never  diil.  of  'he 
complicated  affairs  of  Ihe  (■state;  praying  that 
the  ilecrec  of  the  court.  dismis.ving  a  similai 
bill  in  18",'7,  may  be  jis  efTectual  as  if  formally 
pleaded;  averring  that  any  aL'n-ement  with  the 
i».inks  could  affect  nothing  more  than  the  trust 
part  of  the  real  estate;  ihey  deny  the  authority 
of  the  court  to  decree  a  side  of  property  .situated 
in  Maryland;  aver  that  the  executors  received 
large  sums  of  money  fur  which  they  have  ren- 
(lere<l  no  account;  that  no  piut  of  the  jx'rsonal 
estate  came  into  the  po.ss<'.sf;ion  of  Beverly  since 
his  marriage;  that  if  any  part  of  it  came  into 
the  possession  of  his  wife  before  her  marriage, 
it  was  very  incon.siderable  indeed;  and  that  the 
I)erRonal  estate  continu«'(l  principally  in  thepo.s- 
session  of  George  Peter.  Iheexccut<»r.  by  whom 
it  was  used,  waste^l.  and  otlierwi.st-  (lisjKised  of. 

On  motion  of  the  comi)lainanls,  bv  their 
solicitor,  the  Circuit  Court  ordere<l  "That  the 
decree  of  the  Supn'Uie  Court,  and  the  bill,  an- 
swers, exhibits,  depositions,  and  proofs  in  the 
case  of  R  rerfy  v.  IMer  in  ihc  said  record,  and 


>  ^p•UlnK.  >  I  lt>i  •Ml :  Monroe  v.  Douffla«t«. 

*  Sudf.  C1>.  !•  fcele  v.  LliielH-rtrer.  59  Kun. 

Sri:  M  •  v.  iMu*.  1  Itiiil.  K(i..38n. 

Wat     '  irt  of  luw,  on  juotinn  and 

luUcaUi  as  will  eoni-lii<k- 
.  i>  ur!  ll  nil  liMiutittiK  Into  ttie  (niKO.  Ar- 
4m  ».  Pati<  raon.  5  Jobn!<.  Ch.  It.,  .'i:!  r  SimiiS4in  v. 
Han.  14  Johnn.. «. 

H<>«  f^r  a  Jiidirinent  at  Uive  in  a  Imr  to  a  nul>scv 
^•eat  ^uu  at  law.  or  In  i-<it>lt.v<  atralnst  the  party  in 
Vkose  favor  siu-h  Ju<lKnieiit  uun  rei](len><l.  Siuii- 
*»»  V.  Mar»l)Mil.  *  Hen.  ic  .Munf..  *fw. 
V  ccfsoa  not  a  pMrty  toa  Jmlitinent.  is  not  l)oiin<l 
<     ill  lav  or  i>4|uiiy.  inurvly  on  the  Kround  that 
kBWMpcTwat.  and  cn»<>«i-exiimine(|  the  witncanefl. 
TiBpIn  T.  Tbomaa,  S  Hen.  A  Munf., 
ItettMaod  privies  to  a  decree  or  judirment  are 
timvby.  and  cannot  n'-dlscuM*  the  .snine 
In  another  s«ilt.    Allin  v.  Hall.  4  A.  K. 
&»:  MiHTionl  V.  Mc('llnto<k.  h  Lltt..  IWH; 
Strode,  &  Litt  .  31(;  Hiliy  v.  Miami  Ex- 
&  HaniooDd,  itX);  l(>>tfers  v.  i'oleiitan. 

la  •  suit  by  a  piirchaaor  under  un  execution,  the 
 •  ■    riDOt  !>*•  crmtnivertfHl.  Starr 

•m 

i  Jifinent  nH^»verfHl  in  a  «nirt  of 
!•  bindiiitr  ii|M>n  the  rtnl  partiw 
-'i        '  If  p.  .Ill inal  piirtiin  on  the 
\.  I  I'Hijre.  41. 

is  tiound  by  a 
the  ite<tilent.  or 
.        ..   Steele  v.  Liue- 
.l.i;  Miutlfauit  V.  Dean,  1 
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A  jud)frai>nl  for  or  iijrniiiht  the  ancestor  is  c«im 
petent    .  iderii-e  for  or  Kj.'aii»8t  the  lieir,  in  ii<:tit.ii.^ 
relHtinir  to  the  liiherltiiiu  e.    I.oek  v.  Nurtx'iie.  3 
Mf>d..  U-:  Fp-ejiien  on  .lii<l>riiienis.  ^e<•.  liW. 

A  JiiiUriiK'nl  for  or  iixaiiist  an  e.vt  ctit«irorHdiiiin- 
Islraloi  i-<  not  eoiielii-ive  ai/iiiii<«t  the  lieirs  or  <li'V- 
!««'<•»:  nor  isa  Jn<Urtiient  Hji-atn-i  ttie  heir  or  devl.Meo 
coneliisive  Hfrainst  tlie  exci-siior  or  adtninlstrator. 
1)ule  V.  Hoo!-ove|i,  1  l»alj<e,  Ji'i ;  .MeCoy  v.  .Mi'hol.'<.  4 
How.  .Miss..  :tl;  Vernon  v.  Valk.,:.'  Hill  i  li..  r)T: 
Colllnson  V.  Owens,  rt  f!ill  \  .1..  4:  Hold  rison  v. 
Wriuht.  17  Oratt..  rm  ;  Knrly  v.  (Jarland.  13  (;ratt.. 
I:  Sic-wnrt  \.  MonlKoinerv.  St  Penn.  St..  4ll< :  Dorr 
V.  Stoekdnlr,  If  Iowa,  aiit» ;  daiilis  v.  Tarltun.  2 
Dana.  m. 

A  Jiulpnient  or  verdict  aKHlnst  the  exooiitor  or 
adininrnti-Htor  Is  nor  even  eoiiipetent  evitlence 
airalntit  the  heir  or  devise*'  of  the  deht.  or  other 
facts  established  thereliy.  A  JudRinent  for  or 
atrainst  the  heir  »I«m's  n<it  bind  the  deviff^-t*.  nor 
coii\ er?n'ly.  Kent  v.  Kent,  U:;  N.  V..  .Via,  and  ca<«-« 
eited:  Uobertdon  v.  WriKht,  17  tJiatt..  .VU  ;  Uilitley 
V.  Kline,  s  West  Va., -'Is.  iW.  i  Liitrn,  Harvey  v. 
Wilde,  L.  H.,  14  K«i.,  4.1S :  S.  C.  .i  .Moak's  Knir.,  Mil : 
t'oinpan-  Farly  v.  Oarland.  WlOratt..  I  :  (iarneit  v. 
Macon,  fi  t  all..  :m,  :07 ;  Cowart  v.  Williams.  M  (Ja., 
W7. 

A  Judpiiient  or  verdli't  atrainst  one  individual 
iUh'9  not  estop  hini  as  trusti>e.  Itathbone  v.  Hooiiey, 
5H  N.  v..  4tn. 

Hut  an  adjudication  aK^alnst  hlin  as  trustL-e  estops 
him  In  respect  to  his  private  rlg^ht  as  a  r»-*<io'  r/nr 
ti-v»i  held  at  the  time  of  the  former  action,  nr  ae- 
quired  fnaii  inTsons  then  holdiiiK  It.   Corcoran  v. 
1  Obeaapoake,  &c.,  Canal  Co„  »4  L'.  B.,  4  Utto,  741,  745. 
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on  file  Id  the  ^id  cause,  be  read  and  made  Vfic 
of  in  llie  hearinjr  of  iIiIb  cause." 

In  January.  1840,  tlie  papers  in  the  cause, 
with  the  evtifcDce  already  taken  and  on  file, were 
referred  to  the  auditor  to.state  an  account  be- 
tween the  partir^  upon  the  principles  of  his 
former  report,  and  in  JSovcinber,  1840,  be  re- 
ported as  follows: 

139*1  *AU»1TOB*8  KKPORT. 

The  Bank  of  the  United 
States  and  Peter, 
p. 

The  Est  lite  of  David  Peter, 

Deceased. 

The  undersiffned  auditor  of  the  Chancery  I 

C'>tirt   fnr   W;i>hinirtnn   County,  District  of 
C«»luint)itt.  hue,  had  the  pujH'rs  filed  in  this 
cause  under  examination,  and  now  subinits  the 
following  report:  I 
That  the  claim  of  the  Bank  of  the  ITnlted  Btates ' 
ag'ainst  the  cstalr  of  Pivvii!  Pcfrf .  '.villi  inlrrc^t 
to  the  l2lhdayof  Novcmlxr,  lb40.  Hud  coi<i^, 
is  f46.110.7S;  and  that  the  claim  of  Oeorj^e 
Pctrr.  pi  r  stiitemenl  herewith,  is  f2rt.(iOT  7S 
Thai  tlic  luji  proceeds  of  the  sales  of  pruptrly 
sold  by  George  Peter,  as  executor,  is  $17,51.^.66. 
to  which  may  be  added  the  estimated  value  of 
two  thousand  acres  of  land  in  Montgomery 
County,  Maryland,  called  Dulin's  (whirli  011- 
Inally  sold  for  a  little  upwards  of  $20,000), 
$7,600;  of  vacant  lols  in  theeily  of  Wsflliing- ^ 
Ion.  $1,500,  and  $2.87:3.15  bein^  the  amount 
awarded  to  the  pmprietor  of  Dtilin's  farm  by 
the  Che.sajK'ake  aixi  oliio  Canal  Company,  for 
damages  done  by  running  said  canal  through 
tltat  farm,  which  aiun  has  never  been  paid  by 
the  oxpcutor  of  David  Peter.    TIir*io  sf  \«^iul 
items,  if  the  properly  brings  this  estimated 
value,  will  moke  ihe  sum  of  139,886.81  for 
trust  Cytale. 

Thai  the  sales  made  by  John  Marbury,  under 
an  Htrcriiii-iii  ni:k'le  by  the  parli'' ,  lotlii-  cau^c. 
as  per  report  of  kuIcs,  amount  to  $41,731.^6, 
but  owinfT  to  the  non  compliance  with  the 
tcrni''  ijf  >al(',  of  some  of  the  pnrchascrR,  fhc 
Ci>in.cti.tl  siilvH  as  specified  in  Mr.  Marbury's 
account  No.  2,  the  amount  is  reduced* to 
$tf8. 7*^.3;$:  the  whole  amount  of  the  payments 
rpceived  by  Mr.  Harburv  up  to  the  80th  April. 

is  $21,711.16,  fr'>r,i  wliidi  deduet.  for 
exjx-nscs,  taxes,  surveying,  auctioneer's  bills, 
and  the  iru.stee's  commission,  $1,604.76,  leav- 
ing in  the  hand.s  of  the  truste-e.  $]9,9(M140, 
wliich  amount.  accf)rding  to  his  report,  has 
iM'cn  v«,'sti'd  in  the  stock  of  the  State  of  Penn- 
sylvania, bearing  interest  at  d  per  cent,  per 
annum.  The  corrected  rales,  as  above,  amount 
to  $;W,722.H2,  to  which  may  h,  .vld.  .1  as  fol- 
lows: Wui.  lUmsay's  purchase  of  iot.s.  $2.t)84, 
and  Wm.  Stewart's,  $-M)l,  which  still  remain 
for  the  trustee  to  dispose  of,  and  if  they  bring 
the  .lame  at  wliit  li  lliey  were  struck  off  at  to 
Ramssiv  and  S'ru  arl.  w  ill  fiiakc  when  aiided 
I40*j  to  the  m722.a:j,  llic  *i>um  of  $41. • 
807.^  as  gross  sales;  in  addition  lo  this  sum, 
there  remains  iwentyfiMir  an  res  of  land,  near 
tlie  <'ity  of  \V;ishingi(m,  bought  at  the  sale  by 
Mr.  ([tton,  who  never  complied  with  the  terms 
of  wde.  and  never  has  paid  for.  which  it  is  be- 
lieved will  sell  for$l,{K)0;  this  will  make  the 
trustee's  sjiles  amount  lo  $42.y07.32,  and  taking 
the  expenses,  commiastons,  &c.,  as  before  men- 
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tinned,  it  will  leave  in  the  hands  of  the  rnif^tcc 
the  aum  of  $40,502.56.  Thai  tl  thu.s  aniH-.ir^ 
that  the  sales  of  George  Peter,  acting  under  the 
will  of  David  Peter,  amount,  if  the  sales  shall 
be  equal  to  the  estimate  here  given,  wilj  be 
SOn.a'^r.  Mi.  and  th.isc  by  Mr.  Marbury. 
$40,502.56.  Tu  these  sums  are  to  be  added 
the  amount  of  interest  received  on  the  notoi 
-iven  in  pnymcnt.  and  the  Interest  OH  the 

Pi  iinsylvania  .>-t(K;k. 

Till"  amlitur  has  read  and  considered  the 
pleas  of  liwilation  put  forth  bv  the  answefs  of 
the  heirs  of  David  Peter,  ana  hv  John  Mar- 
bury, Esqnirc,  as  their  solicitor  m  this  cnii'*e, 
and' is  of  opinion  that  il  is  not  available,  under 
the  circumstance  of  this  case,  as  it  respecta 
either  of  the  creditors. 

'  Subinilled  bv 

JosKPii  PoBRicn',  Auditor. 

lOlh  November.  1810. 

In  Ihe  audit  of  tlu'  lOih  Duember.  1838,  the 
(  Xi*  utnis  i>rr  charge<l  with  the  foliowine.  be- 
mg  for  properly  sold  in  the  city  of  Wasning^ 
ton  to  sundry  pers<m8,  viv,. :  Shaw  and  Elliot, 
lots.  $1,000  ;  J.  Kuhii.  $7'»tl  ^'T  and  Fr.m<-is 
Dodge,  $175.  making  iu  the  wliuie  f  l,U71.^. 
U  is  contended  by  0«>rge  Peter,  the  surviving 
executor,  that  lie  never  rer<  i\ t  il  this  amount, 
or  any  i>art  iht  rt.'i>f,  but  that  ilu-  same  was  re- 
ceivcfl  by  the  heirs;  as  M.ijiu  Peter  gave  dee<ls 
to  the  purchasers,  the  auditor  is  of  opinion  that 
it  was  rightfully  ( hargiHl  in  said  audit.  Tbto 
amount  the  »  \(  (  utni  (.m  liriiig  info  his  wltle- 
meut  wilh  tlie  heirs,  but  not  into  a  sctllcment 
with  the  creditors  of  the  e^^tate. 

JoHEPii  FouBBST,  Auditor. 

10th  December.  1840. 

^^  1h  reupon  the  complainants,  hy  their  solic- 
itor afonsaid.  filed  the.following  exceptions  to 

the  auditors  report: 

GOMVLAIKAMTS'  RXrVPTIOKa. 

Because  (he  auditor  lias  cliarLred  linrrr  Peter, 
surviving  executor,  wilh  Ihe  purchaK*  monev 
of  (he  lots  sold  to  Kubn  and  *Birtb,  [*14i 
when  il  was*  proved  thai  the  same  was  nol  rr- 
ceived  by  Inm,  but  by  Jam<'s  B.  Beverly,  or 
was  apidicd  by  him  to  the  paymeni  of  <lebts  of 
the  deceased,  ifor  which  the  executor  is  not  cred- 
ited. P.  8.  Krv.  for  complahuuil. 

Whereup<m  the  said  defendants,  by  their  HO- 
liciior  afore^id,  filed  the  following  exceplJoiM 
to  Uic  auditors  said  report,  to  wit: 

OBFBNDAJtTS'  BILL  OP  BXCEPTrONS  TO  AtmiT- 

or's  report. 

Exceptions  on  the  part  of  the  heirs-at-law  and 
devisees  of  David  Pt-ter,  defendants  in  the 

al><)ve  cause,  to  tlir  rcjyiirl  nf  .loseph  Forri'M, 
Esfj  ,  auilitor.  mwdc  in  this  <*jnise.  and  filed  the 
i.iy  of  November,  in  the  year  1840.  The 
said  defendants  pxr^pt  to  the  said  report  — 

1.  Because  the  at)dit«>r  has  allowed  a  claim 
or  debt  of  $40,119.25.  in  favor  of  the  rotipliiin- 
ants,  the  Bank  of  the  United  States,  against  the 
estate  of  (he  said  David  Peter  and  the  defend-^ 
ants,  hislii  irs  atid  devisees,  without liqpU,  oom- 
petent.  and  proper  evidenrj^  of  the  existence  of 
such  debt,  or  of  any  debt  whatsoever,  due  from 
the  said  Davul  Peler.  in  his  hfetime.  and  with 
the  payment  of  which  these  defendants  ought 
to  !)<•  cliargofl  in  this  suit. 

2.  Bcscause,  in  stating  the  said  pretende<  l  debt 
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or  iccount.  between  the  complainantH  ami  the  I 
said  defenilants.  the  heirs  and  devi.n^es  of  the  | 
baid  David  Peter,  the  auditor  ha^*  allowed  com- 
poQod  interest,  and  thus,  unjustly,  illc>;ally.  , 
aad  «»ppre>«ivelv  increased  the  said  pretended  , 
debt.  '  ! 

3.  B*H:ause,  if  any  such  debt  was  due  from  ; 
the  laud  David  Peter  in  his  lifetime,  and  at  the 
ume  of  his  death,  which  happen«'<l  in  the  year 
1S12,  the  recover}-  of  the  same  a;^aiast  th<!se  de-  | 
feodanls,  sa  the  heir*  and  devifiees  of  the  said 
David  Peter,  in  consideration  of  any  real  esUile 
(Itscendeii  from,  or  devised  by  the  said  David, 
Xo  the*  defendants,  was  biirre<l  by  lapseof  lime 
asd  the  provisions  of  the  act  of  limitations:  and 
although  these  defendants,  in  their  answer  to 
•iie  bill  of  complaint,  and  at  the  hearing  before 
ibe  auditor,  insisted  on  the  lapse  of  time  and 
the  provisions  of  the  act  of  limitjitions,  in  bar 
ci  the  said  debt  or  deman<l  of  the  complainants, 
the  auditor  reiecteii  their  .*ijiid  defense,  ami  al- 
knred  the  said  debt  or  demand. 

4.  Because  Georpe  Peter,  the  survivinsf  exec- 
utor of  Davi<l  Peter,  and  one  of  the  defend- 
142*]  anti^  to  the  said  bill  of  complaint,  *hav 
ing  elected  to  come  in  and  contribute,  with  the 
oomplainauLs,  to  the  expenses  of  this  suit,  filed 
ID  acc<juni  as  a  creditor  of  the  estate  of  the  i 
•aid  Da\itl  Peter,  amounting  to  the  sum  of 
tJS.SOT.T):*.  which  said  sum  of  $20,607.78,  the 
at^'iitor  has  allowed  as  a  just  and  proper  charge  ] 
against  the  estate  of  the  stiid  David  Peter,  and 
for  the  payment  of  which,  the  real  estate,  de- 
r'»eii  by  the  said  David  to  the**'  defeudauls, 
ought  to  Ih.'  ."ifjld.     Whereas.  the.«e  defendants  I 
•ay  that  there  is  no  evidence  in  the  cause  to 
prove  the  same,  or  any  part  thereof,  to  have 
existed  a«  a  debt  against  the  sjiid  David  Peter 
m  his  lift-time,  or  to  authorize  a  decree  for  the 
«k  of  the  real  estate  devised  to  these  defend 
aota,  by  the  said  David,  for  the  payment  of  the 
ame. 

5.  Because  each  and  every  one  of  the  items 
of  cbarce  contained  in  the  account  of  the  said 
(Joorgi?  Peter.  soallowc<l  by  the  auditor,  was«»f 
more  thaii  three  years' staniling  l>efore  the  filing 
^heakl  accoant.  by  the  ^lid  G(i>rge  Peter. 
vHTtbe  auditor,  and  before  the  tiling  of  the 
xm^d  r<  "  '  iiit  lo  this  cause  by  ijie  Hank 
of  the  V  '.atcB,  against  these  defendants 
•ad  the  aaid  George  Peter,  and  \v:is.  at  the  tinu- 
of  tbefiUng  of  the  said  bill  of  complaint, barred 

5IapM  of  Unu!  and  the  provisions  of  the  act 
BmitalioM;  and  these  defendants,  at  the 
koriw  before  the  auditor,  and  iK-forethe  mak 
iiif  of  hiaaaid  re|)ort.  as  appears  by  the  said 
tiport,  inaiatcd  on  the  lapee  of  time,  and  the 
pfDviaoiu  of  the  act  of  limiiations,  as  a  bar  to 
UKCklm  of  the  .said  George  Peter;  not  with 
tfaading  which,  the  auditor  alloweii  the  same. 

C  Became  Uic  re{)ort  of  the  auditor  and  the 
aeeeuat  acoomnanying  the  same,  are  not  in 
pawnance  of  the  order  of  refea^nce  to  the  au- 
otor.  hut  rtr:  hiims  and  accounts  not  em- 
taaoed  in  sue  k  i<.  :<  rence. 

7.  Becauiae  the  said  report,  accounts  and 
tMeOMOta,  accompanying  the  same,  are  un- 
amuiloJ  by  1e«Tnf  and  com|M:tent  evidenct;  in 
ibecaoK,  ai.  tore  ought  to  be  set  aside. 

&.  BeoiusL  i!  lowed  by  George  Peter, 

B^ajorvlvlnL'  'f  David  Peter,  by  the 

ipMSlor.  b  for  a  il  balance  on  the  .settlc- 

'iHtt  of  the  execu.*  u  -  account,  as  is  allegc<l, 


for  that  amount  overpaid  the  proceeds  of  the 
estate*  which  cjune  to  the  hands  of  the  execu- 
tors, to  be  administered:  and  the  defend- 
ants, as  heirs  and  devisees  of  the  real  estate  of 
the  said  David  Peter,  *aro  not  chargea  [*14JJ 
ble  by  the  executors,  or  the  survivor  of  them, 
with  the  payment  of  such  balance. 

.loilN  M.VKIU  UY, 

Solicitor  for  the  heirs  and  devisees  of  David 
Peter. 

On  the  31st  of  .January,  1841,  the  cause  came 
on  for  hearing  on  the  exceptions  to  the  audit- 
or's re|>ort,  and  the  bill,  answers  and  exhibits, 
depositions  and  pnjofs  and  general  replication; 
when  the  court  decTeed  that  the  exceptions  to 
the  auditor's  rejxirt,  made  by  complainants,  be 
overruled,  and  the  exceptions  of  defendants  to 
the  auditor's  report  be  conlirnied;  and  that  the 
bill  of  the  complainants  lie  dismissed  with 
costs. 

From  that  decree  the  complainants  appealed 
to  this  court, 

Meiuir«.  Joiiet  and  Sergeant  for  the  apixjl- 
lants. 

MeMtrs.  Vof  and  Ittrerdy  Johnmn  for  the  ap- 
pellees. 

The  coun.s<'l  for  the  ap|X'llaiils  made  the  fol- 
lowing points:    That  the  court  erred — 

1.  In  overruling  the  exception  of  complain- 
ants. 

2.  In  confirming  the  exceptions  of  defend- 
ants, the  claims  of  the  hank  and  of  George  Pe- 
ter being  sustained  in  the  record  by  the  proof 
as  reported  by  the  auditor. 

8.  In  dismissing  the  bill. 
Beauise:  1.  The  bill  lik-rl  in  1827,  and  the 
pi-ocee<lings  thereon,  were  no  bar  to  (he  relief 
now  sougiit. 

2.  Lap.se  of  time  and  the  statute  of  limita- 
tions could  not,  under  the  circumslanci?s  of  the 
case,  operate  as  a  bar. 

8.  Uniler  the  arrangement  made  between  the 
banks  and  the  executors  for  the  benefit  of  the 
heirs,  and  according  to  the  provisions  of  the 
will,  the  personal  estate  might  properly  Ik*  ap- 
plied to  the  mainlenance  of  the  heirs. 

4.  If  so  applied  (ax  it  wa'-)  the  n-;il  estate  was 
I  liable  to  the  debls.  whether  spt'citieally  so  di- 
,  rect<rd  by  the  will  or  not. 

Ti.  On  that  |)arl  (»f  the  n-al  estate  .specifically 
direcle<l  to  l)e  sold  fortiie  p.-ivinenl  of  the  debts 
appearing  lo  be  iiisuflicieni,  ihe  ri'>I  of  the  real 
I  e.suite  wius  liable;  and  it  wjts  n««t  neecssary.  in 
'  .such  case,  to  wail  till  an  arlual  sale  a.scerlained 
the  extent  of  the  insullicietKy. 

6.  .Ml  these  grounds  were  inaititMined  in  the 
opinion  of  this  court  in  the  former  j-ast-  lietween 
thesi;  parties. 

In  that  ca.se  the  roiirt  determined  that  the 
real  estate  siM'cifically  *direcled  lo  lie  [*1'^4 
s<ildto  pa}'  debts,  was  liable  to  lie  sold  for  that 
purpose. 

Tliis  hill  aver*  the  insunielency  of  that  part  of 
the  real  estate  (it  liaving  been  solil)  to  pay  th«' 
debts;  which  is  not  denied  in  the  answer.  And 
the  appellants  contend  thai,  under  ilie  will  and 
liy  the  laws  of  Maryland.  Ihe  re^i(llle  of  the  real 
estate  is  liable  to  the  extent  of  the  iiisufbci«'ncy. 

Mr.  Jontn  argued  that  the  Act  of  JIaryland 
of  1785  gave  to  simple  conlrnct  creditors  the 
same  remedy  against  heirs  as  specialty  cre<iit- 
ors.  The  heirs  anil  devi.sees  in  this  case  con- 
sumed the  personal  fund,  and  the  testator  in- 
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tendpd  it  shonUl  bo  «>.  He  had,  In  effect,  alien- 
aleil  hjs  |).  rsonul  estate  from  the  paymentof  his 
debt».  Wiicre  tiie  leifatccs  have  a  iicn,  fiicy 
must  resort  to  It.  (1  P.  W..  67©:  9  Powel!  on 
TV'vieps.  654.)  The  executor  (••in  conv  in  a-;  a 
crtdilor.  (3  P.  W..  308;  3  Gill  &  Johnsou. 
nUi',  6  GUI  &  JohusoD.  4.)  The  pleft  of  limita- 
tions cannot  avail,  bocaus<'  the  will  creates  a 
trust  to  pay  debts  which  cousistfi  mainly  in  a 
chargi;  n{>oii  the  real  estate.  Tlic  form  of  mak- 
ing the  trn.si  is  not  material.  If  there  is  a  charge 
upon  the  land  ami  no  trustee,  the  court  will  ap 
point  one.'  (13  Nf>.  of  Law  Libnuy.  page  10.) 
Mr.  Cage,  contnt. 

The  proceed  in  t;  is  cxchwivcly  upon  the  Btatute 
of  Maryland  of  1785.  and  not  upnn  lli.it  i)f 
Geor^  il..  makioi;  real  cbtate  subject  to  exe- 
cutioo.   But  Ihe  debt  must  be  in  existence  at 

the  death  of  the  tt  stntor,  and  the  e.xc*  iitor'': 
claim,  here,  ha.'*  arirtcu  since  (See  1  IIhi  ris  A 
John.son,  469:  2  Bland's  Chancery,  327.)  In 

1  Harrifj  &  Gill.  504.  iIk  pi  iitinn  was  dismissed 
because  it  did  not  nwv  a  tit  ik  ifacy  of  p<'rsonal 
assets.  The  Court  of  Appeals  reversed  thts, 
but  only  upon  the  ground  thai  the  dcficiencT 
might  have  been  proved.  But  here  It  i»  net 
thcr  HVfired  nor  proved,  (Sn'  1  HIand.  n.");  2 
Ulaud.  250.  472;  4  Gill  &  JohntM^>n.  296.)  lu 
8  Peters,  144,  the  court  consider  this  Act  of 
1786  as  an  enlargement  of  (  hanr'-ry  powers, 
and  t>ay  that  the  real  ebiatc  is  lo  be  H)ld  only 
when  there  arc  no  peraonai  assf  t^.  This  claim 
was  not  a£r;iin.st  the  testator;  In-  (Ii''<!  in  IS12. 
and  Ihe  Bank  of  the  United  8lutc.-.s  \v;i.s  not 
chartered  until  1816.  If  it  Iw  by  a<vsignment. 
none  is  shown.  If  a  guardian  to  the  infants 
had  been  appointed,  he  could  not  have  touche<l 
fill'  real  c^tatf-.  IIow,  (hen,  cun  tlic  i'\»-('utor 
145*J  *lnvolve  il?  (Law  lieportcr  of  Man-h, 
1840,  page  1.)  As  to  limitations,  there  is  only 
a  general  replication  flltHl,  and  Tin  ^pct  ial  mat 
ler  set  forth  in  avoidance  of  tlic  plea.  The 
ai|$ument  on  the  other  side  cannot  therefore 
come  in.  H  IViers,  64.  says.  "  where  the 
statute  is  pleaded.  rei)lication  or  aniendeti  bill 
must  .'ict  forth  the  fa»  tH  to  take  it  out  of  the 
statute."  (As  to  the  effect  of  limitations.  1 
Bland,  91.  470;  2  Bland,  366:  8  Peters.  528:  3 
Cond.  Ch.  Hep.,  IS-j;  4  Harris  A  (Jill.  r2i\.  MTO  I 

2  Gill  &  Johns..  4Ul.  As  to  a  trust  reviving 
a  debt  barred  by  statute.  1  Rnmell  A  Mylne. 
?'•).-,  or  4  Cond.  Ch.  Ilep.,  41:}.  )  The  bill  do.s 
not  aver  a  trust;  and  if  there  be  one,  who  is 
the  trustee?  If  it  is  the  executor,  the  bill 
ought  tn  have  been  against  him  sdnTic.  (2 
John'!on'»i  Ch.  Kep.,  614,  623,  and  authorities 
there  ciie<i.) 

Mr.  n  Jnlniftiir),  same  side,  examined, 

1.  WliLiher  Ihe  ca.'M  its  presented  by  the  bill 
could  be  sustained,  supposing  the  creditors  to 
lie  Ihe  creditors  of  the  testator  at  his  death. 

9.  Whelher  they  were  in  fact  mdi  credhon. 
Whi  ther  Ihe  answer  and  proof  did  not 
meet  the  averments  of  the  bill. 

4.  Whether  the  complainants  could  come 
upon  the  real  estate  either  upon  Ihe  ground  of 
an  HS'-i^neii  claim  to  the  bank,  or  that  the  execu- 
tor had  overpaid. 

1.  The  I oinplainants  can  succeed  only  uptm 
one  of  two  irroiinds — upon  the  Act  of  1785.  or 
that  Ihere  was  a  general  trust  created.  It  is 
settled  in  Maryland,  that  under  the  Act  of  1785 
there  mu»l  be  an  averment  and  proof  of  a  de- 


ficieucy  of  personal  assets.  (1  Harris  &  Gill. 
504.)  But  here  the  bill  says  there  was  a  large 
personal  estate.  As  to  a  general  trust — ^how 
can  that  be.  when  there  is  a  particular  part  of 
flip  I'^tatc  <l(-vi'-('d  in  pav  iI(1it-«.  if  necessarN'? 
Testator  died  in  1812,  and  bill  filed  in  1836;  "in 
the  meantime  the  debt  has  accuranlateil.  by 
intrri'f^t.  to  $46,000;  the  executor  is  a  creditor 
to  i|.:J0,UOU.  making  |72,000.  The  tru.st  pmp- 
erly  is  estimated  at  $29,000;  the  personal  e*:- 
tait'.  wliich  the  testator  thought  might  l»e  iu- 
sullie  it  ui,  all  gone,  and  the  genenU  estate  is  to 
make  up  $43,000.  The  Whole  estate  wUl  not 
pa^  the  debt. 
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They  were  not  creditors  of  the  oi1|irinal 

estate.  Tlx-  cvi  cutoi's  acr-onni  begins  in  18I3. 
after  tesialor's  death,  and  the  *oUier  [*14€( 
creditors  dtdm  by  assiiniment;  but  aooe  ia 
^hown.  f See  7  Harris  »!c  .Tnhns  ,  134;  4  Gill  & 
Joliiis..  -.m-,  6  Gill  &  Johns.,  4.) 

•i.  Answers  rely  upon  limitations  and  lapse 
of  tirni-  '  Morrii<nn  v.  BrJf  (1  PcttT*)  deciaed 
thai  the  court  would  not  liy  to  ^cl  oul  of  the 
statute,  and  in  Gray  et  al.  (1  Harris  &  Gill), 
adopts  the  same  principle.  Can  the  creation 
of  a  trust  upon  a  part  of  the  estate?  prevent  the 
.■^laliit"  fioin  iiriifcctiiiLr  tlic  rest  ^  IVnl  not  tlit- 
testator  iulend  txiut  lixn  debtt>  should  be  0000 
paid,  and  the  residue  of  his  estate  go  to  bis 
childrr  n.  f roc  from  debt?  Between  the  c^tut 
que  (ru/^t  ami  the  trustee,  the  .statute  8topt>;  but 
if  other  parlies  are  brought  in,  it  is  dilftmnt. 
If  it  is  the  law  w  hich  makes  thi«  property  re- 
sponsible, then  it  is  not  the  intention  of  the 
testator;  and  if  ho,  there  was  no  trust,  and  the 
statute  must  run.  [2  Story's  Equity,  785.  note; 
2  Sch.  &  Lef.  680, ) 

4.  The  tli-nii^^al  of  a  former  bill  is  a  bar  to 
this.  (2  Story's*  Equity,  740;  Cooper's  Tlead- 
ing.  '289-271 :  Mitford.  287.) 

}fr.  St  ;  (;f  i/)if.  in  replj\  for  nppenant.s : 
The  hanl!<hi|)  of  this  co-se  is  not  on  the  side 
of  the  defendants;  il  i'l  one  of  obstinate  ingenu- 
ity on  tlieirside.    Debt  has  never  l)ecn  pnid, 
and  children  have  liad  Ihe  benefit  of  the  per- 
sonal estate.    No  mismanagemeot  of  the  fund 
anywhere.    The  creditors  are  worse  off  than 
the  family.    The  Bunk  of  Columbia  broke 
nni:  ago;  if  it  had  exacted  its  debt  immedi- 
ately. It  would  have  been  called  a  Shylock. 
The  respondents  arc  residuary  devisees;  the 
testator  fi:-!  ;'rovi<les  for  his  w  ife  and  iIk'ii  for 
his  debts,  and  the  will  is  the  law  of  the  ca&c. 
(Mr.  8,  here  j?ave  a  history  of  the  case.)  The 
bill  does  not  profoss;  to  be  under  the  Act  of 
1785.    There  w  as  a  &pccial  agreement  of  coun- 
sel, in  which  the  defendants  waived  any  obj^j- 
tlon  to  the  jurisdiction  of  the  court,  izc. ;  thoy 
canuoi  now  deny  that  the  delji  w;iii  due  by  the 
testator.    We  were  entitled  to  the  real,  in  uid 
of  the  personal,  in  1818,  and  are  so  still.  A 
devise  of  a  part  of  the  land  to  pay  debts  does 
not  exempt  ihv  11  st.    ^YhlX'ver  takes  the  land 
takes  it  as  a  trustee.    Jonea  v.  ikatt  (I  Kusscll 
it  Mylne)  says,  that  the  intention  of  a  testator 
to  make  a  trust  provrnt«  the  «tatntr  from  nin- 
ning.    (See2Striy"M  K»]uily,  731,  741.)  The 
question  in  flit-  la-^c  is,  whether  the  e\«'(  iit'>r 
sliall  be  ruinnl,  and  the  IcL'  t'f"  '        t  |*14-7 
the  lam)  lurnuthing     The  fami;}  all  ciucurretl 
in  what  was  done:  the  heirs  and  devisees  had 
as  mtich  right  as  we  had  to  go  into  chancery 
and  have  the  estate  settled  up.   As  to  the 
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Tail  beinj;  a  bar,  the  record  doos  tiot 
aayihinjg  but  Uie  answer,  or  whether  it 
**witboiit  pr^dtee." 


Sfr.  Jujifir^  Baldwin  delivered  the  opinion 
«f  the  ci>urt : 

A  summary  of  the  poiaU  decided,  and  pna- 
cipl«8  aeCtled  in  the  former  cMe  between  tlseee 

p»rtips.  will  mve  rnueh  time  in  the  investiga- 
tx>n  of  those  which  are  invulve<l  in  this. 

After  Uikini?  a  condensed  view  of  the  will  of 
n»»i<l  Pet«'r.  the  court  declare  that  he  had  un- 
i|u«>:i<>nable  right,  so  far  as  rcupected  his 
<tiii  ln-n.  lo  cli;iri:f  the  payment  <A  bis  debts 
opoQ  aoj  Dart  of  bis  estate  he  might  think 
proper,  mm  that  none  but  a  eraditor  could  con- 
tm!  his  will  in  that  resjjoct;  thnt  he  had  const  I 
laie-i  iii*  widow  the  trustee  of  the  proceeils  of 
«il  hw  esute.  for  the  maintenanoe  and  educa- 
uoo  of  htii  children;  and  invested  her  wiin  un* 
Qmited  diacrelion  in  this  respect,  so  far  as  the 
pn.>cee<i*  of  his  estate  would  po.  Whereby  the 
MTviviag  executor  is  not  accountable  for  any- 
thinf  no  applied  by  her.  even  if  ohe  would  be 
char^i>)1e  wilh  a  d^m-^lnrit,  nnd  that  the  pro- 
of  ail  his  estate  Iwiug  thus  vented  in  the 
•■idow,  would  render  it  necessary,  indeponci- 
«ai  of  anj  ozpreM  direction  in  the  will,  that 
iBtumae  be  bad  to  the  real  estate  for  the  pnv- 
»3t  ..f  the  debts.  (10  Peters,  5fi2,  5R:l)  The 
OBttit  then  decide,  that  the  (^urvivin^  executor 
lad  power  to  aell,  and  that  it  wsis  nnpossible 
'j'  iraw  any  other  roncUi.sion  than  that  it  was 
:  -  lateiilion  of  the  testator  that  the  «Ue  should 
br  «o  mjuie.  ^10  Peters.  TMi  )  On  theincjuiry 
there  is  any  subsisting  debt  due  from 
kte  of  Darid  PMer  to  die  banks,  tbe 


r^art  there  is  no  pri'tense  that  they  have 
i«i-a  paid  in  fact,  and  if  not.  tlie  trust  remains 
ucexecuted.  and  the  land  still  remains  charged 
vith  tu  If  the  executors  have  paid  the  banks, 
or  the  banks  have  accepted  their  notes  in  pny- 
2»ni  <-i  !bf  notes  of  the  testator,  the  onlv  ef- 
%t  i»  tiaat  the  executors  became  the  creditors 
Iqtoad  of  tbe  banks,  and  may  resort  to  tbe 
^|Wf— dtp  satisfy  the  debt.  I^it  the  court 
MSsay,  that  under  the  circumslun(  cs  of  tlie 
case  there  b  no  ground  for  considering  the  debt 
eClhe  banka  to  be  extinguUrfied,  and  they  then 
fiacecd  to  slate  the  result  of  their  oomideration 
Lo  ihis: 

14H*J  *Tlial  the  will  created  a  power  coup 
W  with  an  interest  that  sunriTes :  that  the 

■arriviniT  executor  is  tbe  person  antborized  to 
csecuttr  Ui.u  pt)wer  and  fultil  that  trust;  that 
At  'iebt  due  the  banks  has  not  l>een  extin- 
or  the  estate  in  any  way  tliscluuKed 
the  pavment.  Tliat  the  executors  are 
laharfCt^ble  with  netrliiii-iice  or  siicli  niisap- 
>n  uf  the  {K-rsoual  csiale  an  to  niake  them 
-jible  for  tbe  payment  of  these  debts;  j 
that  from  tbe  auditor's  report  on  the  ac- 
of  the  executors,  exhibited  to.  and 
by  iiim.  there  has  at  all  tiracj*  been. 
'tgLwati  K  a  ooosiderable  balance  in  favor  of  | 
Vaaaseasan  against  the  estate.    Tlie  court  { 

'1.  T  r>'fer  to  the  exceptions  tak'-n  to  the 
-ii*«u-.r  H  report,  and  declare  them  to  h.ive  been 
ptnpair  ovcrraled  by  the  court  below,  and 
lo  render  their  decree  as  before  re- 
<10  Peters.  590.  570.) 
fiir,  then,  as  related  to  the  eons' • 
<f  the  wiU.  the  disposition  of  the  penonai 
*    Z  -     IT  8.,  Book  11. 


property,  the  charge  of  existing  debts  on  the 
real  estate,  the  power  of  the  executor,  the  ex- 
istence of  a  trust,  and  their  duty  to  execute  it 
by  a  sale  of  the  property  charged  by  the  will, 
the  decision  of  the  court  has  settled  the  rules 
and  principles  on  which  the  present  contro- 
versy must  be  determined  if  they  are  applica- 
Ue:  it  was  made  on  great  consideration, 
founded  on  autliority.and  nofliing  which  has 
been  urged  in  tbe  argument  of  this  case  has 
caused  us  to  entertain  the  least  doubt  of  its 
entire  conformity  to  the  well  established  law 
of  equity.  So  far  as  the  evidence  and  fact,s  of 
that  ease  were  considered  and  adjudicated,  the 
decree  of  tliis  court  is  final  and  conclusive;  the 
parties  and  the  subjects  of  controversy  between 
them  were  the  same  as  tm?  now  before  us;  neg- 
ligence and  misiipplicali(m  of  asH«.'t.s  were 
charge<l  on  the  executors,  the  existence  of 
debts  (o  tliem  or  the  banlu  was  denied  by  the 
then  complainants,  and  now  defendams.  and 
both  fjwlH  adjudged  and  decideij  advcr-ii  ly  to 
them;  and  the  auditor's  report  was  confirmed, 
whereby  every  fact  it  conttuned  became  estab* 
lished  and  binding  on  the  parties  in  any  future 
controversy,  as  to  any  matter  thus  adjudicated. 

In  Hopkins  v.  I^e,  this  court  suite  the  settled 
law  of  all  courts  to  be,  that,  as  a  general  rule,, 
a  fact  which  has  been  directly  tried  and  de* 
cided  by  a  court  of  competent  jurisdiction, 
cannot  Ix-  contented  again  bctweeu  the  same 
parties  in  the  same  or  any  other  court.  Henoe 
a  verdict  and  judgment  of  a  court  of  record,  or  a 
♦decree  in  chancery,  although  not  bind- [*  149 
ing  on  strangers,  puts  an  end  to  all  further  con- 
trorersy  concerning  the  points  thus  decided  be- 
tween the  parties  to  such  suit.  In  this,  there 
is,  and  ought  to  be,  no  difference  Ijetwecn  a 
verdict  and  judgment  in  a  court  of  conuuon 
law  and  a  decree  of  a  court  of  equity.  They 
both  stand  on  the  same  footing,  (tf*  Wheat.. 
113.  114;  9.  P..  1  Wheat..  355;  13  Peters.  492.) 
Whatever,  therefore,  our  opiiuoa  might  now 
be  as  to  the  facts  adjudicated  in  the  former 
case,  the  judicial  power  is  incompetent  to  re- 
vise tlie  evidence  on  which  tbe  decree  was 
rendered,  on  any  ground  now  set  up  in  the 
answer  of  the  defendants,  or  apparent  on  the 

E resent  record,  and  they  must  be  taken  to  be 
eyond  all  controrenqr  in  this  or  any  future 
case  between  the  parties.  Before  proceeding 
to  consider  the  que^^tions  appropriate  to  this 
cause,  a  reference  to  the  case  of  FenwieJc  v. 
Chapman  (9  Peters,  ir.fo  will  Ik'  us<  ful,  in 
order  to  ascertain  what  principles  wire  there 
laid  «lnwn  and  are  applicable  to  the  prcM-nt 
controversy.  Adopting  the  general  rule  that 
the  personal  estate  of  a  testator  shall  in  all  cases 
be  primarily  applied  to  the  iliseliargc  of  his 
personal  debts  or  general  le^iwMes.  unless  he  by 
express  words  or  manifest  mtention  exempt  it, 
the  court  thus  qualify  the  rule;  where  the  tes- 
tator's intention  clearly  appears  that  a  legacy 
>hall  be  paid  al  all  events,  the  real  e.^t^ile  is 
made  liable  on  a  dedciency  of  personal  assets. 
8o  where  without  any  assistance  from  the  will, 
the  nature  of  the  thing  to  lie  done  may  clearly 
show  the  intention  to  charge  the  real  estate 
with  a  debt;  as,  where  the  thing  to  be  done 
cannot  be  partially  performed  by  the  executor, 
without  defeating  the  instrut^on  which  directs 
:i  ami  tin  rl  it-'  If.  On  this  princ  iple  the 
court  holds  that  the  manumission  of  sUives 
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})ur8uanl  to  the  directions  of  a  will  under  the 
aw  of  Maryland  (whicli  is  tin-  law  of  \hv  casi 
ern  part  ol  this  district)  operates  as  a  specific 
Icgucy  to  the  slaves,  and  to  charge  the  ml 
estate  ^  ilh  tla-  payment  of  the  deUts  of  thr 
testator,  even  though  he  may  have,  at  the  lime 
of  hta  death,  no  other  personal  property  than 
slaves,  (0  Peters.  471.  173.)  Tlmt  the  cred 
iior  may  be  carried  ioio  a  court  of  equity, 
or  voluntarily  report  to  it  to  obtain  his  debt, 
either  from  the  lands  or  the  pcrwnftlfy.  when 
the  testator  leiives  it  doid)tful  from  what  fund 
his  debts  are  to  be  paid;  that  lands  devised  for 
the  payment  of  debts,  or  which  have  become 
chargeable  by  implication,  oodstlttite  a  fuod 
150*]  *for  the  payment  of  debtK,  and  an 
ample  and  plain  rcmcKly  is  admitted  to  exist  in 
the  law  of  Maryland,  so  to  apply  them. 

"  The  will  is  tlie  executor's  law,  and  he  is  no 
more  than  the  testator's  reprt^i.tative  in  all 
things  lawftil  in  Ihe  will.    A  special  legacy  of 
all  the  perwnal  property  is  a  law  to  him  -."  if 
there  Is  an  iusullk  ieucy  of  "  [ktsouuI  asistls  to 
pay  debts,  it  is  the  executor's  duly  to  file  a  bill 
against  the  creditors  and  all  interested  in  the 
estate "  praying  that  the  lands  may  he  made 
liable  lo  the  payment  of  debts, thai  equity  may 
be  done  to  all  concerned,  according  to  the  law 
of  equity."  (9  Ftotera,  474.  470.)  When  he  is 
chnru'ed  with  the  sale  of  tho  testator's  lands 
for  the  payment  of  debts,  it  is  hla  duty  to  cxe 
cote  the  wliole  of  the  tataia^B  will,  and  in 
such  a  case  the  creditors  have  as  good  a  ri^dit 
to  look  to  the  laud  through  him  for  the  pay 
ment  of  their  debts,  as  they  have  to  look  to 
the  goods  and  chattels  through  him  (0  Peters, 
477);  and  they  most  pursue  their  claims  in 
equity,  or  according  to  the  statutes  of  Mary 
land  subjecting  real  estate  to  the  pigment  of 
debts,  to  make  thdr  debta  out  of  the  land. 
(0  Peters,  481,  482.)    These  statutes  are  the 
4  Geo.  II.  adopted  in  Marylnnd,  and  the  Act 
of         ,^h.  72,  sec.  6),  which  is  recited  in 
Tfie  Bank  of  thf  Unitt<i  stntfjt  r.  Ritchie, 
(8  Peters.  14^),  and  which  tliis  court  there  de- 
clare has  been  construed  in  that  State  to  be  an 
enlargement  of  jurisdiction,  and  th^  dwrees 
for  selling  the  lands  of  minors  and  lunatics,  in 
the  cases  prescribed  by  it,  have  been  treated  by 
the  Court  of  Appeals  as  the  exercise  of  other 
equity  powers.  That  these  opinions  of  this 
courl  arc  in  accordance  as  well  with  the  stat- 
utes of  Maryland  and  the  established  rules  of 
equity  in  cases  of  this  descriptioii,  we  have  no 
doubt;  nor  of  their  a;  plIi  ifion  lo  the  present. 
It  must  therefore  b€  taken  uj  beasettl&d  point, 
that  a  dispoailion  by  a  testator  of  his  personal 
propertv  to  purposes  other  than  the  payment 
of  his  cfebis,  with  the  assent  of  creditors,  is  in 
itself  a  char^^e  on  the  real  estate,  sultjecting  it 
to  the  payment  of  the  debts  of  the  estate, 
though  no  such  charge  is  created  by  the  words 

of  the  will.  A  trust  is  fhr  ri  In  raised  which 
devolves  on  the  executor,  wlio  may  execute  il 
by  his  own  authority,  or  be  compelled  to  do  it 
by  a  bill  f^lcd  by  the  creditors,  either  under 
the  stutuiv  t)f  I7b5,  or  in  virtue  of  tiic  powers 
of  a  court  of  equity  in  relation  to  the  execution 
of  trusts,  as  the  case  may  be ;  in  this  case  there 
was  such  a  trust  fastened  on  the  properly  in 
151*]  ^controversy  by  iniplicution  of  law, 
and  the  presumed  intention  of  the  testator, 
wUch  can  be  enf oroed  by  Umm  compiainante, 


unless  some  valid  objectiuu  has  been  made  out 
by  the  respondents. 

It  has  been  contended  that  the  frame  of  the  bill 
is  too  defectiveto  justify  any  action  upon  it,  for 
the  want  of  necessary  averments,  hut  when  we 
take  it  in  connection  with  the  fonner  cause  to 
which  it  refers,  the  agreement  of  the  parties  on 
file,  and  the  answer  of  the  defendants,  we 
liiiok  lliut  a  satisfuctory  answer  is  ut  baud. 
The  object  of  the  bill  is  clearly  stated;  such 
averment?!  are  set  forth  as  on  it>s  face  show* 
some  equity  which  ri;uuires  an  answer;  infor- 
mal as  they  may  be.  they  would  stand  tho  test 
of  a  demurrer,  especially  with  the  aid  of  the 
agreement,  by  which  it  appears  that  the  de- 
fendants fully  understood  the  nature  of  th«- 

Slaintiff's  case,  the  obje(^  sought,  aad  the  evi- 
ence  on  whidi  they  would  rwjr.  The  snawer 
is  full  lo  every  matter  of  fact  or  law  whicli 
could  be  averreii  in  the  best  drawn  bill;  there 
has  been  no  allegation  of  surprise,  or  any  want 
of  notice  of  the  grounds  on  wlnr  li  the  plaint  ifT 
rested  his  case,  and  the  parties  went  to  tiie 
hearing  on  the  bill  as  it  stood,  fully  prepared 
to  contest  their  respective  chums,  as  they  had 
done  in  the  first  case,  of  which  this  was  well 
known  lo  be  the  consc(]uence.  Under  su<  h 
circumstances  the  objection  is  entitled  to  no- 
favor,  and  Is  not  sustainable  as  an  obataeie 
to  our  action  ujX)n  the  merir .  <,f  the  cnnst' 

The  answer  8eti>  up  the  dismission  of  a  bill 
filed  by  the  complainants  in  1827,  againat  tfae 
defendants,  for  the  same  relief  as  is  prayetl  for 
iu  the  present  bill,  as  a  bar  thereto:  bui  no- 
record  of  such  case  is  set  out  or  exhibited ,  »o 
that,  however  true  the  answer  may  be  in  fnct. 
it  cannot  avail  in  law.  In  this  respect  it  is  not 
res{M)nsive  to  the  bill;  it  sets  up  distinct  attirm- 
ative  matter  of  defense  and  bar,  which  the  de- 
fendants mnat  prove,  or  it  can  have  no  effect 
for  either  purpose. 

The  statutes  of  limitations,  and  the  loos  of 
time  from  the  death  of  David  Peter  to  the  fll* 
ing  of  the  bill,  are  also  pleaded  and  relied  on  aa- 
a  bar,  but  we  tlunk  that  neilhcr  can  apply  to 
this  case,  whidi  is  an  unextx  uied  trust  for  the 
payment  of  debts  adjudfred  by  this  court  iu 
1830,  to  be  unpaid  in  point  of  fact,  aud  tbea 
existing  in  favor  of  tlie  l)anks  and  exe<"utor, 
and  the  present  bill  was  filed  soon  after  the  de- 
cidon  was  made.  The  oonflrmadon  of  the  au- 
ditor's *ic  j  ()rt.  made  in  that  case,  isf*162 
ooncluhive  to  show  the  amount  of  such  debla  at 
that  time;  so  is  his  report  in  this  case  as  to  their 
present  amount:  wec-tnnT''  Inck  ihrfutgh  thcHe 
re|X)rli»  for  the  eviilence  ou  wiucii  liiey  Were 
made;  they  have  passed  to  Judgment*  atsd  have 
the  sanctity  of  records. 

The  remaining  objections  to  tlie  relief  prayed 
for  by  the  bill,  winch  are  founded  on  the  prin- 
ciples of  the  law  or  the  rules  of  equity,  are 
covered  by  the  former  decisons  of  this  court: 
those  which  arise  from  the  evidence  in  the 
cause  as  to  matters  of  fact  material  to  our  decis- 
ion, are  no  longer  o|)en  lo  controverqr,  and  we 
are  clearlv  of  opinion  that  the  conijilninantp 
have  made  out  their  cane  iu  point  of  law  and 
fact. 

The  decree  of  the  Circuit  Court  must  con- 
sequently be  reversed.  The  cause  is  remanded 
with  directions  to  make  adccn-e  in  coiifdrinitj 
with  this  opinion,  by  ordering  a  sale  of  the 
property  ia  contromsy,  and  caoriatmUy  with 
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the  a^o^ment  of  the  parlies  filed  of  record, 
and  the  rules  of  e<|uity  as  to  the  time  of  dispos- 
ing of  the  several  (tarts  thereof,  specifically  de- 
vised by  the  will  of  David  Peter.  It  is  also  di- 
rected, that  the  Circuit  Court  decree  on  the 
rppori  of  an  auditor,  or  as  they  may  think 
pcnper.  to  what  part  or  itemx  of  tlie  account  of 
Otorge  Petta-  a  preference  ought  to  be  given 
in  payment  over  the  other  creditors  of  the  estate 
of  the  teotator.  and  make  a  final  order  thereon 
according  to  law  and  et]uity. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
•cript  of  the  record  fronj  the  Circuit  Court  of 
ibe  United  t>tatea  for  the  District  of  Columbia, 
bolden  in  and  for  the  County  of  Washington, 
tod  waa  argued  by  the  counsel ;  on  considera- 
tion whereof,  it  is  now  here  ordered  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Ctrcuit  Court  in  this  cause  be.  and  the  same  is 
htreby  reversed,  with  costs;  and  that  this  cause 
be.  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  pnx?eed  therein 
according  to  the  opinion  of  this  court,  and  in 
conformity  to  ibe  principles  of  law  and  justice. 


Ctted-S  How.,  1-: 
Wood,  k  M..  134. 


1  Curt..  488;  1  Cliff.,  ZU;  2 


153*]  •JOHN  LLOYD.  Plaintiff  in  Error. 

r. 

GEORGE  8.  HOUGH. 

Actim  of  aMtiimpnif  dtffit  not  tie  in  cam  adterne 
pfMMMV'U — Utiidlord  and  tenant, 

Tb*  action  of  (wumimil  for  the  uw  and  occujia- 
Oon  of  land*  and  houfiai,  existed  in  VIrirlnlu  ante- 
rtor  to  the  ccMiun  of  the  Uiatrict  of  Columbia  tn  the 
rBil«-d  Mmtn. 
But  thia  ai-tion  is  founded  upon  contract,  either 
■  or  Implied,  and  will  not  lie  where  the  pos- 
bas  t>een  ac<|uired  and  muintaiiied  under  a 
Dt  or  Mdvfme  title,  or  when- It  wus  tortious 
■b4  makes  the  holder  a  tre«ptiSM'r. 

THIS  case  was  brought  up,  by  writ  of  error, 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Alexandria. 

The  fact*  in  the  case,  and  bills  of  exceptions. 
tn  tfaied  in  the  opinion  of  the  court,  to  which 
the  reader  is  referred. 
Mr.  Srntwu*  for  the  plaintifT  in  error. 
Mr.  NtaU  for  the  defendant. 
Mr.  Semmet,  for  the  plaintifT,  raised  the  fol- 
Itving  poinbt: 

fhU  oill  of  exceptions.  There  wa.s  error  in 
fk$afUkm  and  instrurtionr*  of  the  court : 

L  Becatve  the  in.nt ruction  wa.s  not  giveu 
fpoa  the  whole  of  the  evidence  of  the  witness, 
BobMns,  but  upon  only  ptirt,  which  he 
examination  by  the  defendiiul 


1  Beeatue  the  court  allowed  parol  evidence 
«f  dlls  to  real  estate  t<o  go  to  the  jury. 

IL  Becanw  in  tbe  opinion  and  instruction 
tkcygiveoo  thin  portion  of  the  evidence,  the 

tOtm—Aa  tn  vhat  eonttUtUef  atlrrrre  poMMHon, 
tMaoaa  to  Bteardv.  Williams,  7  Wbe«U.S9:  and 
ttoBwInv  V.  Hcnnett.  11  Pet..  41. 
t  ttmrutt  diffrulr  UiU'ihnil't   titlr  and  dls- 
— 'hfitemaiU,  Ucc  note  tu  WllUaon  v.  Watkins, 
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court  directed  the  jurv.  if  they  believed  the 
testimony  therein  stated,  they  "  must"  find  for 
the  defendant. 

Second  bill  of  exception.  The  court  ought 
to  have  instructed  the  jury,  that  if  they  believed 
the  evidence  therein  suited  to  be  true,  the 
plaintiff,  being  the  fee-simple  owner  of  the  ten- 
ement, could  recover  on  the  impli***!  contract 
as  stated  in  the  second  count  of  the  declaration, 
without  any  proof  of  an  actual  entry  into  the 
premises  on  the  part  of  the  plaintiff,  or  ac- 
knowledgment on  the  pari  of  the  defendant 
that  he  considered  the  plaintiff  his  landlord,  or 
without  any  pro<jf  that  the  defendant  had 
actual  notice  of  the  legal  and  fee-simple  title  of 
the  plaintiff  to  the  premises. 

♦Third  bill  of  exception.  Evidence  [♦164 
ought  to  have  been  aumitted  to  show  the  noto- 
riety of  Lloyd's  claim  and  title,  tending,  with 
other  circumstances,  to  bring  the  knowledge  of 
It  home  to  the  defendant. 

Fourth  bill.  Governed  by  same  principles  as 
second. 

On  the  right  of  the  jtiry  to  weigh  evidence, 
he  citeti  Greenleaf.  p.  2«2,  445,  446.  668;  1 
Call.  161;  2  Mod.,  478. 

That  an  action  will  lie  on  an  implied  promise. 
16  East,  104;  1  I^^vins.  179;  2  Campb.,  18:  1 
Campb.,466.  Debt  lies  for  use  ana  occupa- 
tion.   (6  T.  R.,  62;  4  Dav.  228.) 

Mr.  NeaU,  for  the  defendant,  cited  several 
authorities  to  show  that  interest  could  not  be 
rccovere<l  upon  rent  in  arrear;  and  to  prove 
that  this  action  would  not  lie  where  there  was 
no  privity  of  contract,  cited  1  Esp.,  57,  69.  61 ; 
2  Nott  &  McCord,  156;  8  Serg.  &  liawie,  500; 
6  Conn.  Rep..  1;  Chittv  on  Contracts.  8<1  Am. 
ed.  by  Troubat,  106;  2  Tuck.  Cora.,  BookllL, 
ch.  1,  p.  19,  20;  2  Campb.,  11.  12;  1  Campb., 
466;  Buller  .v.  P..  139. 

As  to  the  court  directing  the  jury  thev  must 
find  for  the  defendant,  6  Peters,  197;  14  Peters, 
327;  1  Cranch.  800;  4  Cranch.  71;  4  Leigh, 
114;  1  Wash..  5,  8;  6  Rand..  145,  194. 

Mr.  Juttiee  Damikl  delivered  the  opinion  of 
the  court: 

This  cause  is  brought  before  this  court  upon  a 
writ  of  errror  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia.  The  ques- 
tions for  consideration  here  arise  upon  the  fol- 
lowing statement.  The  plaintiff  in  error  insti- 
tuted, in  the  Circuit  Court  for  the  District  of 
Columbia,  an  action  of  OMumpnit  against  the 
defendant  for  the  use  and  occupation  of  a  house 
in  the  town  of  Alexandria  The  declaration 
contains  two  counts,  the  first  declaring  upon 
an  expres.s  agreement  Ix'tween  the  parties  for 
the  occupation  and  rent,  and  the  second  count- 
ing upon  an  occupation  by  the  defendant  by 
the  [K'rmission  of  the  plaintiff,  and  upon  a 
promise  in  con.sideration  thereof.  The  account 
filed  with  the  declaration  claims  an  annual  rent 
of  |175,  from  the  Ist  of  January,  1826,  to  the 
1st  of  Januar>',  1889.  inclusive,  with  interest 
after  the  expiration  of  each  year.  'J|x>n  the 
above  declaration,  there  was  a'iudgment  by  de- 
fault, and  a  jury  being  impaneled  upon  a  writ 
of  inquirer'  asse8se<i  damages  against  the  defend- 
ant to  the  ♦full  amount  of  the  plaint  [♦165 
iff's  demand  for  rent  and  interest.  This  ver- 
dict the  court  on  motion  of  the  defendant  set 
aside;  annexing  to  its  order  the  condition,  that 
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the  defendant  should  not  plcud  the  statute  of 
limitations;  and  issue  being  joined  between  the 
parties  on  the  plea  of  non  amimpmt^  *a  jury 
•worn  to  try  that  issue  on  the  10th  of  May, 
1841,  returned  a  verdict  for  the  defendant;  and 
thereupoD  Ibe  court  gave  judgment  against  the 
pUrintur  with  0081s. 

At  tlie  trial  instnictions  to  the  jury  were 
prayed  on  behalf  both  of  plaintiff  and  defend- 
ant, and  exoeplioiis  taken  to  the  rulings  of  (be 
court  in  reference  to  those  instrut  tions 

The  first  bill  of  exceptions  staien  that  ihe  de 
feodant,  having  offered  to  prove  by  competent 
and  credible  witnesses  that  during  the  entire 
period  of  his  occupation  of  the  premtoes,  he 
had  nmiainini;  (hereon  property  siiOleient  to 
answer  the  rent,  had  the  plainUff  chosen  to 
distrain  or  sue  for  the  same:  be  thereufMin 
prayed  the  court  to  instruct  the  jurj*.  should 
they  believe  from  the  evidence  that  then>  had 
always  been  upon  the  premises,  while  occupied 
by  the  defendant,  propertv  and  effects  of  his 
sufficient  to  have  satisfied  the  rent,  then  that 
the  plaintiff  faiUng  or  neglecting  to  sue  or  dis- 
train for  those  rents,  was  not  entitled  in  this 
action  to  recover  interest  on  the  rent  in  arrear, 
■wliatever  it  misiht  be,  from  a  period  earlier 
than  the  date  of  the  writ  sued  out  in  this  causte. 
But  the  court  refused  the  Instmctloiu  so  prayed 
for;  to  which  refused  tlie  defendant  excepted. 

In  the  second  bill  f)f  exceptions  it  is  stated 
that  the  defendant,  by  cross cxamlnatioii  of 
Isaac  Robbins,  the  plaintiff's  witness,  proved 
that  in  the  spring  of  1820  defendant  entered 
the  premises  as  tenant,  from  year  to  year,  un- 
der a  parol  demise  from  said  Kobbinsas  trui»tee 
of  John  Swayne,  an  insolvent  debtor,  and  at 
the  Hnnual  rent  ot  ;fl75.  and  continued  to  oc- 
cupy the  premises  under  said  demise,  paying 
the  rent  as  it  became  due  to  Robbins.  as  trustee 
of  Swayne.  till  the  sprin;;  of  1824.  That  Hob 
bins,  in  character  of  trustee  of  8wayne;  paid  a 
portion  of  the  rents  collected  of  the  defendant 
to  A.  r.  Cazenove.  and  a  part  of  them  to  the 
plaiutilT.  but  without  the  knowledge  of  the 
defendant;  that  since  the  spring  of  1824,  the 
defendant  had  paid  no  rent  t«;  liohbins.  asslgn- 
ini^  as  a  reason  for  refusin?:  to  pay,  that  the 
collector  of  the  jiort  of  Alexandria  had  forbid- 
156*1  den  such  payment;  that  the  'defendant 
*was  sHn  tlie  occupant  of  the  pmnisesof  whidi 
the  plaintiff  in  this  cau-i  h  i  l  ni  ver,  to  his 
knowledge,  taken  actual  posses'^ion;  that  liob- 
bins  resided  in  Alocandria  and  had  so  resided 
for  the  last  thirty-seven  years;  that  the  f(  n  ! 
ant  also  read  in  evidence  a  deed  from  Jonaihan 
Bcholfleld  and  wife,  to  A.  C.  Cazenove,  bear- 
ing date  on  the  13th  of  June,  1814.  and  duly 
recorded  in  Alexandria  County,  which  deed 
(made  a  part  of  the  exceptions)  conveyed  the 
premises  occupied  by  the  defendant.  That 
upon  these  proofs  the  defendant  prayed  the 
court  to  instruct  the  Jury,  should  they  hclicve 
that  the  defendant  onginally  entered,  and  used 
and  occupied  the  premises  by  a  parol  demise 
thereof  from  Ilobbins.  n«!  trustee  of  Swayne,  in 
1820,  and.  as  tenant  of  llobbins,  paid  him  the 
rent  until  1824.  after  which  penod  Robblas 
ceast'd  to  collect  the  rent  for  the  reason  above 
stated,  although  the  defendant  continued  to  U8« 
and  (M'cuiiy  the  premises  from  1S24,  and  still 
occupied  them;  and  that  the  defendant  did  not 
bold  and  oocapj  the  pmnisas  either  under  a 
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written  or  parol  demise  from  the  plaintiff  prior 
or  subsequently  to  his  holding  under  Robbins. 
or  prior  to  the  institution  of  this  stiit,  but  that 
the  defendant  held  and  occupied  Uie  preniisen 
ex  ln-ively  under  the  original  parol  demise 
from  Robbins  as  trustee  as  aforesaid,  and  thai 
the  defendant  had  no  notice  of  any  title  io  the 
plaintiff  to  the  premises  bey f ml  Imt  might  be 
presumed  from  the  fact  then  shown  in  evi- 
dence; 111  it  a  deed  h.-ul  been  made  for  the 
premises  from  Robert  I.  Taylor  to  the  plaintiff 
and  had  been  admitted  to  record;  that  then  the 
jury  must  find  for  the  defendant:  which  in- 
struction the  court  accordingly  gave,  and  tlie 
plaintiff  excepted. 

By  the  third  bill  of  exceptions  it  is  recited  in 
substance  that  the  plaintiff  having  offered  in 
evidence  a  deed  to  him  for  the  premises,  dated 
March  the  lOth,  1S17.  from  Kohert  I,  Taylor, 
trustee  in  a  de^d  from  Jonathan  Scbolfield  and 
wife,  conveying  the  same  property  to  said  Tay- 
lor on  the  26th  of  June.  1814  n)f)fh  which  <1«t'<^s; 
are  parts  of  this  exception),  and  liaving  farther 
proved  by  Isaac  Robbins  that  from  the  year 
1820  to  the  year  1824  the  defendant  used  and 
occupied  the  premises  in  the  declaration  men- 
tioned under  a  verbal  renting  from  Hobbioe. 
claiming  as  trustee  of  Swayne  under  tho  io 
solvinit  law,  and  that  said  renting  by  Robbina 
was  without  the  knowledge  or  consent  of  the 

fdaintiff  *(no  title  having  been  shown 
)y  the  defendant  in  Bwayne  or  in  Robbins 
clainiini,'  as  his  iru«!tee  under  the  insolvent  law), 
and  thai  Robhin.s  collected  the  reut  of  the 
premises  from  1820  to  1824  inclusive,  claiminjir 
as  lessor  of  the  defendant,  and  as  trustee  of 
Swayne;  that  he  had  paid  over  a  ixirtion  of 
the  rent  thus  collected  to  A.  C.  ("azenove,  and 
a  portion  of  it  to  the  plaintiff,  who  was  the 
owner  of  the  fee-dmple  under  the  deed  from 
Taylor,  of  March  th  VMh.  1817;  the  wituf >>vs 
not  knowing  whether  the  defendant  knew  of 
the  disposition  so  made  of  the  rent  oollecte«|  of 
him,  and  that  he,  Holjbins,  Imd  not  f  Inirned 
rent  for  the  premises  from  the  defendant  fc.ince 
April,  1824.  having  been  informe<l  that  defend- 
ant had  been  forbidden  by  the  cxil  lector  of  the 
customs  of  the  port  of  Alexandria,  to  pay  rent 
to  anyone,  other  than  the  United  States,  aod 
not  having  shown  that  the  defradant  had.  at 
any  time,  paid  rent  eitlier  to  the  collector  or 
the  rnitod  States. 

Whereupon,  the  phuntiff  prayed  the  court 
to  instruct  the  jury,  should  they  believe  the 
evidence  aforesaid,  that  then  the  plaintiff  h,i«1 
made  out  such  a  case  jis  entitled  hiui  to  recover 
on  the  second  count  for  the  use  atid  mHiupa- 
tion  of  the  premises,  for  such  time  as  the  jilaiat 
iff  should  prove  lhal  ihe  defendant  had  us<k1 
and  occu|)icd  the  same,  after  the  15th  day  of 
April,  IQii,  by  permitision  of  the  plaintiff. 
This  Instruction  the  court  also  refused  to  ji^ive. 
beinc  of  opinion  that  from  the  evidt-nce  k«> 
stated,  it  was  not  competent  for  the  Jury  to 
infer  that  such  occupation  bv  llie  deftnoant 
wa.s  hy  the  permission  of  the  pfainliff;to  which 
opiuiuii  and  refusal  the  i)lainliff  exc^ptetl. 

Fourth  bill  of  exceptions  The  plaintiff  of- 
fered to  prove  tliat  the  claim  of  the  phdntifT  To 
the  premises,  for  the  rent  of  which  this  Huit 
wa.s  in>tituted,  was  a  subject  of  general  noto- 
riety in  the  ue^hborhood  about  the  year  1 S20 
and  since;  whiidi  being  objected,  the  counsel 

HOVABD  1. 
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fcrifaeplaiBtUrioiiilcdlMbwl  a  right  to  ask 

ihe  quentioD  objertcd  to.  it  beiog  introduclory 
10  uioiber  quesiiou  desi|(Ded  to  bring  Itome  to 
;he  defeoilaat  knowledge  of  the  fact  that  the 
plaintiff  claimed  the  premiaes  used  and  oocu- 
pwd  by  the  defendant  dorinir  the  time  he  to 
uifd  ami  oc-cupicti  them.  The  couri  rfftist'd 
u,  j^'Hiut  liie  qutftttion;  to  which  refusal  the 
;  oniiff  fXCepted. 

By  tiic  fifth  Hiid  last  bill  of  exception*  it 
kppears  Uiut  lim  ulaiuti^f  Uiovetl  the  follow- 
iDt  inntnictionA:  That  if  the  jury  shnuUI  be- 
Ij^^jliflve,  *froiii  tbe  evideiice staled  io  tbe 
ptttatag  bOBa  of  «xoeptioii  In  thb  came,  thai 
:l*f*'  TV  fk-.  s  deed  from  .Touatbun  Scholllekl  and 
wife  is«id  Scholfield  Ikmii):  admitted  U>  have 
beta  at  the  time  SL-i/t  J  <.,{  a  leiral  estate  in  fee 
'»f  the  prenjist-j  to  lioberi  i.  Taylor,  which 
<k«d  OMjTpye<J  the  fee  In  the  premises,  for  the 
'Be  .iii.i  fMcujnitioti  wliereof  tin-  Miit 
Ixwi^t,  and  if  the  jury  should  further  believe 
tei  Ti^lor  hj  a  deed,  mitaeequetit  thereto,  and 
?et  out  m  the  plaintifT's  srmn  l  hill  of  excep- 
tion, conveyed  iiw  mid  {nrinx  s  to  tha  plaint- 
iff and  his  heirs,  then,  by  the  ktrai  operation  of 
tte  deed  from  Taylor  to  the  plaintiff,  there  was 
«k1  a  transferred  to  the  use  thereby 

imiiMi  Hu  l  ((tnveyed,  a«  dispenjMxl  with  proof 
«a  the  part  of  the  phuatiff,  that  he  had  actual 
Miry  m.  and  pnawMnioii  of,  the  premises;  and 
'ili^  the  s.i]d  df^I  fravp  to  the  plaintiff  such  a 
'KfpL  aik  therolo,  and  pos»»es8ion  thereof,  as 
'^Id  Dot  be  d«VL«ted  by  a  leasing  of  said  prem- 
a«  to  the  d«f«ndant  by  laaac  Robbina,  a 
tfancer.  to  to  depriw  Ae  plaintiff  of  his 
fvaieay  against  tlie  defendant,  triuuit  of  tlie 
t«ryiB!ff-.  o<-<  tjpying  aod  Ufliu^  theui,  though 
«nf>iiai!y  k-.v^  to  Kim  bf  aaid  RobUns  wiui- 
<>a  the  pLaintifT's  consent:  M-hich  instruction 
ihe court  refused  lo  give,  and  liic  plaintiff  ex- 
'cpted. 

Altho«UEh  ii  baa  been  d«cmad  naoewaiy  to  an 
•mnrie  deeeripUon  and  correct  understandlne 

•r  the  potni<^  ill  the  caM?,  In  t^tate  thf  si  vcral 
tills  of  exceutiou  in  the  record,  yet  it  is  obvi- 
"w  that  the  four  bills  sealed  al  ttale  instance  of 
^  plaintifT.  and  making  the  second,  third, 
f'Jurth.  and  fifth  in  (he  order  of  the  proceed- 

I 'Ji^  may  b«  cnibruced  within  the  hiimc  view, 
M  th^  all  relate  iif  UiB  tlltihikhfiirnt  of  one 
ud  tbe  itame  cond|Mpu  flk^/Uie  neoeeaity  of 
«<aliibhing  an  agreement  either  express  or  im 
w  p6ed  by  law  for  the  payment  of  rent  by  the 
i  detndani  lo  the  plaintiff. 
I  la  the  argumem  of  thiaMjaiDia,  fche  oou2iiel 
P  tv  ihe  nUiDtifT  has  suppoeed  bifnaeif  called  on 
l*Mliapale  an  objection  to  the  remedy  by  ac- 
t«a  Ot  4MM(M}MiV,  for  use  aod  occupation  of 
l^4» and  houeea.  as  not  having  exintcd  in  Vir 
girib anterior  to  the  cession  of  the  District  of 
t^rianbin  to  Ihe  federal  government.  8iu  h 
lodoa  ia  regarded  without  just  foutuiu 
in,  thk  ionedy  Eavintr  been  decianid  by  tha 
Suip^eOoart  of  Virginia  to  be  alwavs  a  ptut 
.  i  ;:  I  j!' I.  '  ■ '!  'hi'  '^tate,  sno  havinf; 
^t...j.,  .L.j^.^»^y^,  g^^Qi^f^i^,^  inQf  legbslation,  not 
■MiMadj  created  by  statute,  but  as  one  cn- 
hMjniyri.*  r  v.Md,  by  making  it  a  truusitory 
If  ^t.  i  J  a  local  action.  (Ktffe  HtiUtm 
V  »fi  .  v-  .  ]  Hunf.,  407;  Eptmv.  CoU.  4 
k  B^jm  Atoitt  X9i ;  SeesionsAct^.  Kebruory. 
f  me,  6;  Tale's  Dig., 

•--^'i!  wL'-^oMTlfaenction  of 


aod  occupation  liae  been  allowed,  ft  has  been 

founded,  and  would  seem  necessarily  lo  be 
founded,  upon  contract  either  ex  picas  or  implied. 
The  very  term  awumpnt  presupposes  a  con- 
tract.  Wliaterer,  then,  excludes  all  idea  of  a 
contract,  excludes,  at  the  same  time,  a  remedy 
which  can  i-priny;  fnun  coulracl  only,  which 
utllrnis  it.  and  seeks  its  enforcement.  To 
maintain  the  action  for  use  and  occupation, 
therefore,  there  nnist  be  established  the  relation 
of  landlord  aud  lenani,  a  holding  by  the  de- 
fendant under  a  knowle<i<;o  of  the  phiinlifT's 
title  or  claim:  and  under  t^umatancee  which 
amount  to  an  acknowledinnent  of.'  or  acqui- 
escence nrh  title  or  claim,  and  an  a^rree- 
uieut  or  pcrnussion  on  the  part  of  the  plainllfl. 
The  action  will  not  lie  where  the  poaeeauon 
hm  been  acquired  and  maintained  under  a 
differeiil  or  adverse  title,  or  where  it  was  tor- 
tious and  makes  the  holder  a  trespasser. 

In  Bink  V.  WriaM  (1  T.  R.  887).  BuUer. 
JutHee,  dedaras  **%taA  the  action  for  use  and 
occupation  is  founde<l  in  conlrnct,  and  unless 
this  be  a  contract  expreiis  or  implied,  the  action 
could  not  be  nudntnuied,  as  was  held  by  Lord 
Mansfield  m  the  case  cited  at  the  bar.  of  Car- 
mur  V.  Mercer,  which  was  tried  about  two  yenrs 
ago."  The  same  principle  is  ruleii  in  Smith  v. 
StmooH  (6  Johns.  46).  In  the  case  of  Jlenwood 
r.  C^emrnan  <8  Berg.  &  Rawle.  600).  it  is  said 
by  the  Supreme  Court  of  Pennsylvania.  "If 
the  defenJant  occupied  land  by  consent  uud 
perml^on  of  the  plaintiff,  the  jury  may  pre* 
sume  a  DronUee  to  pay  a  rsaaooable  rent;" 
again,  "tne  action  for  use  and  occupation  is 
founded  on  privity  of  contract,  not  on  privity 
of  estate."  In  2  'Nott  and  McCord's  Imports, 
156.  in  the  case  of  liyan  t.  Marth,  the  mw  la 
thiLs  laid  down:  "It  was  argued  that  a  contract 
might  be  implied,  and  certainly  ^  long  an  the 
character  of  the  act  done  by  the  defendant  was 
doubtful,  a  contract  might  be  implied;  but 
when  it  is  admitted  tliat  tbe  poflseasion  waa 
tortious,  every  characteristic  of  contract  was 
excluded.  No  action  for  use  and  (KciijmtioD 
will  lie,  when  possession  has  been  advt  rHeand 
tortious,  for  such  excludes  the  idea  of  a  con- 
tract, which,  in  all  cases  of  this  action,  must 
in'  cxy>rf  ,s.s  nv  inn>lii  (l.  " 

.  ^Authorities  upou  this  point  might  i**^  ItIO 
doubtless  be  multiplied.   We  will  aod  two 

other.-*  to  tli<>s4-  alrcidv  i:i(ed.        .  tlie  (■.■i'^<'>  of 

•Tohns..  li'J'J;  till'  opillidli  of  tile  coUIt   <>ti  pp, 

aaa,  iWin;  ;iiid     s/,^i,h  rt  v.  .Yirv/naa  (?  Harr. 
«S;.lohn.s..  i'll).  Tlic  ])ritH  i])l»'s  ruled  in  tbe  au- 
thorities aliove  ri'lerreil  lo,  appe:ir|o  W  .-.tnotly 
applicable  to  tiu-  cji.-'C  uniliT  cousideratiuu.  and 
dwlsive  of  its  fate.    l'|H>n  an  examination  of 
tile  testitnony,  intrndii*  .jd  l>y  the  plaiiitinV.  .is 
set  forth  in  his  fmir  hills  of  r\e<  |»lion.  it  ran 
not  Tail  lo  l»e  perceived  I hal  it  iinp(>rts  tlm 'U::h 
oat  DO  proof  of  acoatnx  t  Ih  i  ween  the  plaintifl 
and  defendant  of  a  hohlini:  l)y  the  latter  under 
the  former,  of  anv  acquiescence  in,  (ir  know] 
ed^c  ol  title  in  tlie  plaintilT.  or  of  pcrmi-^-itiu  by 
him  for  the  occujiatioii  of  the  defi  ndant.  Bo 
far  from  eslahli-hinir  lhc.s<^  rc^juisiics  for  -^us 
tainiui,'  the  plaintills  dcninnd,  it  L\c]iidcs  each 
and  all  of  them.    This  t  vidmcc  j)rovcs.  yoiid 
disfrntat  a  pooseasion  and  holding  b^'  the  deieud- 
ant  ilnder  an  agreement  with  Robbine,  aa  trustee 
of  Bweyna,  an  inaolvent  debtor;  payment  of 
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rent  to  this  trustee  in  pursuance  of  such  agrM* 
ment,  until  a  claim  was  interpow^d  on  behalf 
of  the  United  States,  as  creditors  of  the  insolv* 
eot  debtor;  tt  farther  proves  a  faOnre  or  for- 
bearance by  the  plaintiff  to  aswrt  any  intorpf^t 
or  right  to  the  subject,  anterior  to  the  year 
1889,  about  the  time  of  the  iMtitntion  of  the 
plnintiff'a  action,  and  so  far  as  a  negative  is 
capable  of  proof,  a  total  ignorance  on  the  part 
of  the  defendant  of  any  right  of  the  plaintiff, 
either  to  the  rents  or  to  the  subject  from  which 
they  were  to  Issue.  Upon  the  abore  view  of 
the  evidence  as  disclosed  in  the  second,  thini. 
fourih,  and  fifth  bills  of  exceptions,  we  hold 
the  opinion  of  the  Circuit  Oouit  to  beoonect; 
it  is  therefore  affirmed. 

OUDER. 

This  cause  came  on  to  be  heard  on  tfie  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  Ckninty  of  Alexandria, 
and  was  argued  by  counsel ;  on  oonsideration 
whereof,  it  is  now' here  ordered  and  adjudged 
by  thi-^  court,  that  the  judgment  of  the  sjxid 
Supreme  Court  in  this  cause  be,  and  the  same  i^ 
lierebj  afflnned,  with  ooati. 

Ciled-8How-4]t. 
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161*1  •CHARLES  McKNIGHT,  ApptUant, 

L  AWRXNOB  B.  TAYLOR.  Tmatee,  Ac. 
Court  of  Equity— titide  daim — refiual  fa  inter- 

Tlwrenust  lie  conscience,  Kood  faltti.  iukI  roHi«<>n- 
qble  rtlllircnf*',  to  call  into  action  the  powere  of  a 
court  t)f  eniiity. 

In  iiiiitt«M-s  of  account,  when.*  they  arc  not  Iwirrod 
l)y  thi'  Act  of  LlinitationH,  courts  of  cuii'ty  rcfu«<'  to 
irittTfiTc.  after  a  c«)nsl(lcrHlile  laps«<>  of  time,  from 
«»n»|flemtton  of  public  jm)I1cj'.  uinl  from  the  dlfTl- 
culty  of  (loliigr  entire  Justice,  wlion  the  uriiflnal 
transact  tons  have  beoome  otaeure  t»/  tltne^  and 
the  evidence  may  tie  lost. 

HIS  was  an  appeal  from  the  equity  side  of 
the  Circuit  Court  of  llie  Unitwl  States  for 
the  District  of  Columbila,  holden  in  and  for  the 
County  of  Alexandria. 

The  fiicts  in  the  case  are  fullv  state<l  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
fencd. 

Mea»r$.  Sfmmr*  and  Jnrir*  for  the  appellant. 

Slettrn.  Ijte  and  Bradley  for  the  appellee. 

Mr.  Semms*,  for  the  appellant,  OODtended 
that  the  decree  of  ttie  court  below  was  errone- 
ous, and  should  be  reversed  for  the  following, 
amoni;  other  reasons: 

1.  Because  there  is  no  equity  in  the  bill  or 
supplemental  bill  and  oo  eaae  made  for  the'  in- 
terference of  the  court 

2.  Because  it  decrees  deblj*  to  l>e  paid  which 
the  record  shows  has  already  l>een  paid. 

V.  Because  it  decxeea  the  debt  mentioned  in 
the  Mdioilula  thai  dm  to  Tlionuui  Janney  & 
Co.,  to  be  paid  to  John  Uojd,  who  claims  by 

Vvnu—Atto  lajm  of  (Oim  tmA  sCoMs Uinlta- 
lliMM.  u^en  a  defttiM-  in  e^juUy  etue*.  see  not«  to 
Prevost  V.  GraUK.  6  Wheat..  4S1 :  and  note  to  Thoiu- 
as  V.  Hsrvie,  10  Wheats  148;  and  note  to  Pratt  v. 
ORrroUttOraadi,  411. 


virtue  of  various  assignments  named  in  nSd 
decree. 

4.  Because  it  did  not  allow  the  appellant  a 
Hen  on  or  pro  rata  dividend  out  of  tbo  triMt 

fund  for  the  debtH  paid  off,  and  IMigned  ffOT 
his  nm,  as  shown  in  the  reconi. 

5.  because  the  court  should  have  presumed 
payment  of  the  debts,  in  the  absence  of  all 
evidence  showing  them  still  due,  after  the  great 
lapse  of  lime;  or,  if  the  court  Tx-licved  ihvm 
still  unpaid,  they  should  have  presumed  an 
abandonment  oi^  the  claims  by  the  creditors 
from  their  laches  and  the  lapse  of  lime;  and 
therefore  erred  in  decreeing  relief  to  claimanta 
whose  demands  were  stale,  and  who  had  knoir- 
infly  slept  upon  their  rigbti.  - 

6.  ^Becaoae  the  oomrtihoald.for  like 
refuson.  have  prosumetl  a  pcrfnrnuince  of  the 
covenant  contained  in  the  deed  of  trust  ex»- 
cute<l  between  the  appellant  and  Robert  1.  Tay> 
lor,  for  payment  of  the  schedule  debts — a  release 
of  the  same,  or  that  it  was  abandone<i  or  ex- 
tinguished. 

7.  Because,  if  the  said  covenant  waa  any 
part  of  the  gionnds  or  fomtdatioD  of  thdr  do- 

cree.  the  court  erred  in  decreeing  upon  it  in 
favor  of  parties  between  whom  and  the  cove- 
noDlor  there  was  no  privity:  or,  if  there  waa 
any  such  privity,  then,  because  the  romiaiil 
was  a  personal  matter,  disconnected  from  the 
tnist,  and  upon  which  the  remedy  was  by  action 
at  law :  and  more  especialiy  as'  there  waa  no 
prayer  in  tiie  bill  for  an  enforcement  of  the 
covenant. 

8.  Because,  if  it  was  ri^ht  under  the  cir- 
cumstances to  give  any  relief  at  all,  the  court 
should  have  decreed  only  the  principal  of  the 
debts  found  due,  and  should,  on  account  of  the 
laches,  have  refused  to  allow  any  interest,  on 
the  principle  on  which  the  accoiint  of  profits 
was  denied  in  Aeherly  v.  Roe  (6  Ves.,  605);  or, 
upon  the  principle  of  Pickering  v  /y>rvf  f^am- 
fonl  (2  Ves.,  Jun.,  272,  881),  intercht  ahould 
have  been  allowed  only  from  the  filing  of  the 
bill;  the  plaintiffs  havinc  gone  into  equity  for 
general  relief,  and  not  for  an  enforeement  of 
the  covenant  in  the  deed,  OO  which  Ihoro  waa 
full  reme<iy  at  law. 

On  the  subject  of  the  lapse  of  time,  he  cited 
5  I^iffh.  3.50;  6  Wheat.,  481;  4  Johns..  1;  9 
Peters,  416;  5  Leigh,  881;  7  Johns..  656;  3 
Nott  &  McCord,  m-,  9  Iieigh,  8W;  9  Baldwin. 
477:  Oowper,  109. 
Mr.  BnuUey,  for  appellee: 
As  to  lapse  of  time,  there  was  a  covenant 
between  McKnight  and  Taylor,  the  consideim* 
tion  d  which  was  the  forbearance  of  creditett 
to  sue,  and  they  did  forbear.    (3  Swanston. 
417).    As  to  the  presumption  of  payment,  it  is 
not  well  settled  whether  it  is  a  matter  of  fart 
or  law.   (Huqhu  v.  Edtoardt,  9  Wheat. ;  ane 
case  In  Oona.  Rep..  954,  tSB;  nmtndttfr, 
Taylor.  10  Wheat.,  IW;  same  case  In  Oond. 
Itep..  55,  66;  see.  h\mk  10  Ixigh,  884.) 
Mr.  Jone*,  for  appellant: 
A  decree  must  follow  the  equity  of  the  bill 
but  the  court  below  has  not  done  it  BeUarf 
V    WnlUr  (12  Ves<'y)  Hcitk-s   the  rule  that  i 
*court  of  equity  will  put  itself  in  tlie  £*16i(. 
position  of  s  court  and  jury.   The  trtMleo  herW 
had  full  legal  power  to  sell  withotit  coming  tn 
equity,  and  courts  act  on  different  i>riDc^b| 
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triien  called  upon  to  land  their  aid» 
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•ctiDg  remiUrly.  (Ambler.  6-W.)  The  creditors, 
croertUr.  do  not  answer  or  lake  anv  notice,  but 
■ppor  to  have  Hbandoned  the  cluim.  Only 
eee  tct».  Thi»  circumKiance  oii^ht  to  be  coup- 
Wd  with  thr  stjileneflit  of  the  drinand. 

Mr.  Chuf  JuMtire  Tanky  delivered  the  opln- 
ioo  of  the  court : 

Tto  i»  an  appeal  from  the  decree  of  the  Cir- 
{niiOmirt  of  the  District  of  ('olumbia.  for  the 
CnuntT  of  Alexandria,  sitlinir  in  chancery. 

It  tppeant  from  thenford  that  the  appellant, 
Cbirin  MeKnieht.  by  deeil  iK'arine  date  the 
tttb  day  of  Sepiember,  1818.  conveyed  to  I^b- 
m  I.  Taylor  certain  real  property  (^cHcribed  in 
Ibt  deed,  situate  in  the  town  of  Alexandria, 
iqion  trust,  to  permit  the  appellant  to  occupy 
tb«  mine,  and  to  receive  the  rents  and  pronta 
without  account,  until  a  sale  should  l)ecome 
Bta-Mary.  under  the  terms  of  the  de«'d:  and  if 
br.  ib«Mid  Charles  McKni>;ht.  should  not  on 
tb^lrtdayof  April.  1818.  have  iwid  the  aev- 
<nl  creditors  named  in  a  schedule,  annexed  to 
tWdeed,  the  debm  therein  mentionc<l.  wilhin- 
MTBrt.  then  the  said  Kobert  I.  Taylor  should. 
08  notice  of  suvh  default  from  any  one  of  the 
«id  creditors  or  his  representatives.  prrx?e<»d  to 
wli  the  iaid  property,  or  so  much  thereof  as 
■i^  be  necfjwary.  f<»r  ca«h  at  public  auction, 
•fwgivinir  three  weeks'  notice  of  the  lime  and 
plm  of  sale,  by  advertisement  in  any  paper 
pvfaliNhed  in  Alexandria,  and  after  defraymg 
the  nan^Dable  ex|)en>«e«  of  sale,  discbarge  the 
•fomaid  debt.s  with  all  interest  due  thereon. 

The  bill  in  thi^  case  was  Ulefi  in  August,  1837, 
h>'  R#)bert  I.  Taylor,  the  trustee  above  men- 
tionwl,  and  after  setting  forth  the  dee<l  of  trust,  i 
pricee^U  to  stau?  that  Thomas  Janney  &  Co. 
<«bo  are  named  as  creditors  io  the  achedule) 
bad  a»i^aed  ibe  debt  due  to  them,  to  .lo- 
•fll  lanoej,  in  trust  for  the  iMtyment  of  their 
<nCh>n;  and  that  Joseph  Janney,  under  a  pro- 
«Wm  in  the  deetl  of  assignment,  ufterwiirds 
twrftiiul  the  aanie  to  Oeorfre  Johnson,  in  trust 
(vAeMme  purp«)se-.  and  tluit  the  complain- 
tll  lad  been  required  by  the  siud  George  John 
164*)  ion,  and  by  certain  *other  crctlitors 
Moed  io  the  schedule  (but  who  ore  not  named 
ia  Ike  hill),  to  lell  the  premises,  so  a^  aforesaid 
nwmeil  to  bim  in  execution  of  the  tru.«t  :  that 
tednta  menlione^l  in  the  sche«lule  were  due 
fnta  McKnight.  the  appi^llant.  and  John  Stew- 
•11,  who  had  been  trading  untler  the  firm  of 
XcKai^l  A  Stewart.  an<l  that  no  |virt  of  anv 
<ifibMi  had  txvn  paid.  The  bill  further  staten 
t belon  the  execution  of  this  deed,  the  ap 
•d.  oo  tbeSOth  of  April.  1808,  ennvey 
I  of  the  same  premises  to  a  certain  Ja<'ot> 
m  order  to  secure  Thonuis  Jaimey. 
Us  re<«ponsibility  as  indorser  on  twTi 
dinoanted  at  the  Itank  of  Alexandria 
pd  the  Bank  of  Potomac:  and  tiuit  the  said 
had  been  long  before  |>aid.  although  the 
IT  had  not  l»een  reccmveved  to  theappel 
Ai .  that  McKnight  was  giving  out  thai  the 
in  the  schedule  bad  been  all  paid,  and 
to  «ithlk)ld  poMeaston  if  the  tru.stec 
to  aell  under  the  deed,  and  that  from 
^dadaratkKM  of  theaitpcllant,  and  theout- 
jlnd  title,  the  sale  could  not  l)e  made 
i  Injury  to  the  interests  of  the  parlies 
w'ithuut  the  aid  of  the  (,'ourt  of 
and  prays  proceM  against  the  heirs 
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of  Hoffman  (he  being  dead),  and  against  Mc- 
Knight and  Stewart,  and  all  of  the  creditors 
named  in  the  schedule;  and,  among  the  rest, 
against  George  Johnson,  in  order  that  they  may 
be  compelle<r to  appear  and  answer  the  several 
matters  charged  in  the  bill,  A  supplemental 
bill  was  aflerwanls  Hied,  in  order  lo  make  ad- 
ditional parties,  and  for  olher  purpo*ies:  but  in 
the  view  which  the  court  take  of  tliis  subject  it 
is  unnecessary  to  state  its  contents.  Thecredit- 
ors  secured  bv  the  dee<i  of  trust  are  eleven  in 
numl>er,  their  respective  claims  varving  in 
amount :  the  lowest  being  $85.72,  and  I  lie  high- 
est 11,227.19.  The  trustee,  Uol)ert  I.  Taylor, 
is  himself  one.  and  the  debt  due  him  stated  to 
be  $214.54. 

To  this  bill  Hugh  Smith,  one  of  the  credit- 
ors, whose  debt  was  $151.  answered,  saying 
merely  that  his  claim  is  still  due. 

James  Carson,  another  of  the  creditors,  whose 
claim  was  $85.72.  answered  and  a<imitte<l  that 
he  had  been  paid. 

The  heirs  of  Hoffman  also  answered,  and  ad- 
mitte<1  that  the  noies  intended  tol>e  secured  by 
the  conveyance  lo  their  father* had  been  paid,; 
and  submit  themselves  to  such  decree  as  the 
court  may  deem  just. 

The  answer  of  the  appellant,  so  far  as  it  is 
material  to  set  forth  *it8  contents,  states 
that  the  claim  of  Thomas  Janney  &  Co..  which 
was  f 1,022.69,  was  due  U|x>n  open  account,  and 
that  the  respondent  was  entitled  lo  a  deduction 
of  considerably  more  than  $;iOO  for  money  over- 
paid by  mistake  on  the  settlement  of  a  former 
account,  but  that  he  cannot  find  a  memorandum 
in  writing  to  establish  it,  which  he  knows  did 
once  exist;  and  that  after  the  execution  of  the 
deed  of  trust  be  transferred  to  Thomas  Janney 
on  account  of  this  debt,  the  note  of  a  ceriain 
Jonathan  Mandeville,  for  $4<}7.08.  due  on  the 
20tli  of  January,  ISl,'),  which,  from  what  Jan- 
ney hinixeif  afl'Twanls  told  him,  he  iM-lii  vesto 
have  be<'n  i»aid;  and  in  respect  lo  this  item,  his 
answer  is  responsive  to  the  bill.  He  also  s|>eci- 
several  creditors  whose  claiin>>  he  sUiles  that 
he  hastiaid.  and  among  them  the  trustee.  Rob- 
ert I,  Taylor,  and  he  sets  forth  the  manner  in 
which  he  satisfied  that  debt.  Some  of  the  cred- 
itors mentioned  in  the  s<'he<lule  are  not.  how- 
ever, named  in  his  answer;  and  he  iiienlions 
three  whom  he  admits  that  heh>is  not  paid,  and 
makes  the  same  admission  as  to  the  small  bal- 
ance which  would  l>e  due  to  Thomas  Janney  «fe 
Co,,  after  deducting  the  credits  clninieii  t»y  him 
as  above  stale<l;  but  he  dm's  not  admit  that 
these  debts  are  yet  due,  and  insists  that  there  is 
everv  reason  to'lielieve  that  they  were  paid  by 
his  fcinner  partner,  Stewart,  who  was  etpially 
liable  with  hims^'lf ;  or.  if  not  paid,  that  it  was 
owing  to  the  negligence  and  laches  of  the  cred- 
itors in  not  procee<ling against  him ;  the  resjHmd- 
ent  alleging  that  Stewart,  after  the  dissolution 
of  the  partnership  with  him.  removed  lo  .Mar- 
tiusburg,  in  Virginia,  about  the  year  1812, 
wheo?  he  c«rrie<l  on  a  pr<»s|x'n)us  business  un- 
til his  death  in  1825,  and  was  fully  able  to  pay 
these  jlebis  if  the  creditors  hod  used  pro|>er  dil 
igenceto  recover  them;  and  he  relies  ujKm  the 
lapse  of  time  as  a  gt»od  defense  upon  principles 
of  equity  against  this  i>roceeding. 

There  is  a  general  replication  to  this  answer; 
and  it  ap|K'ars  in  evidence  that  u|>on  the  dis.so- 
luliou  of  t  he  partnership  of  McKnight  and  Slew- 
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art,  in  1812,  a  notice  of  it  was  publislied  in  the 
new&paptTii,  s-taiiugtbat  McKnighl  was  uuthoi 
ized  to  collect  the  debts  and  stale  the  business 
of  tlie  concern.  And  a  witi]««8  was  also  ezam> 
ined  on  the  partof  thecomplainaot.  whoofiUet, 
that  fi' m  a  perfect  knowledsje  of  flie  pecuniary 
situation  of  Stewart,  from  lbl2  until  his  death. 
166*]  be  knows  that  he  was  insolTent  *whe& 
he  removed  from  Alexandria  to  Martinsburg, 
and  tbat  be  continued  and  died  ineoivent;  tbal 
be  bad  no  pTopcrty  he  could  call  his  own,  and 
out  of  which  an  old  deblof  $100or  l^oould 
have  been  made. 

It  also  appears  in  evidence,  that  Thomas  Jan- 
ncy  &  Co..  on  thc30lhof  April,  1823.  assigned 
all  their  effects  and  claims  to  Joseph  Jannev, 
in  trust  to  pay  their  debts.    That  by  virtue  o^  a 

Srovimon  contained  in  this  deed  of  assignment, 
oeeph  Janney  afterwards,  on  the  10th  of  An- 

Sist,  1829.  n  iiouiu  ed  tlie  furtlier  execution  of 
fi  trust,  and  transferred  all  the  propertr  and 
cbdms  that  retnaliied  in  bis  iiaiids  to  Ucorge 
.Johnson,  in  trust  for  the  same  purposes  for 
wbicii  ihey  have  been  conveye<l  to  him.  And 
on  the  14th  nf  November.  18^7,  after  this  bill 
was  filed.  .Tohn'^'Ti  sold  and  ai)8igne<l  all  the 
effects  and  claims  which  he  then  held  as 
trustee  of  Thomas  Janney  &  Co..  to  John  Lloyd, 
of  Alexandria:  and  on  the  same  day  executed 
a  power  of  attorney  in  his  favor,  authorizing 
him  to  receive  whatever  miglit  be  recovered  in 
tbia  suit  or  on  any  other  claims  of  Thomas 
Jann^ACb.,  ana  to  compromise  and  settle 
them  m  any  manner  he  might  think  proper. 
The  consideration  paid  by  Lloyd  is  not  staled, 
nor,  indced^  does  it  aptiear  by  the  assignment 
that  any  consideration  whatever  was  paid.  Tin; 
deed  of  iissi<:nnieui  merely  states  that  JohuMJu 
bad  sold  llie!<e  effects  and  tMsOM  tO  Lloyd,  and 
authorises  him  to  collect,  oompvomlae,  and  set- 
tle theui. 

The  bill  was  taken  pro  eonfe»m  against  all  of 
the  creditors  who  had  not  appeared  and  an- 
swered, and  the  Circuit  Court  proceeded  on  final 
hearin^^  to  decree  that  tlie  appellant  sliould  pay 
the  full  amouut  of  the  debts  mentioned  in  the 
Mbedule.  with  interest,  by  a  certain  day  speci- 
fied in  the  decree,  except  those  of  Jo'-eph  Jan- 
ney, John  Leij,  and  James  C  arson,  wiiichwere 
idmttted  to  have  been  t>aid ;  and  in  default  of 
payment  by  the  day  limited  in  the  decree,  the 
pronerty  was  directed  to  be  soltl  aud  the  pro- 
ceeds applied  to  discharge  the  aforesaid  debts. 

This  is  the  case  in  its  material  parts,  as  pre- 
sented in  the  record.  The  omission  of  the  cred- 
itors to  appear  and  answer,  upon  which  the  bill 
as  against  them  was  taken  procoi</'eMii,  wasttot, 
of  coiiTBe.  regarded  by  the  Circuit  Court  as  fs- 
UiMi -hini^  tlieir  claims.  The  decree,  we  pre- 
sume, proceeded  upon  the  ground  that  the  cred- 
itors mentioned  in  tliescbedule  were  entitled  to 
167*1  the  aid  "f  ^he  court  •tn  enforce  the  pay 
ment  of  the  wiiule  amount  originally  admiiteii 
to  be  due,  unless  the  appellant  could  show  by 
lecal  jtroofsttial  the  debt  bad  been  since  dis- 
charged. 

Now,  of  the  eight  cretlitors  in  wboee  favor 
the  decree  was  made,  live  of  them  seem  to 
have  taken  no  concern  in  these  proceetliniis, 
and  for  iiuuht  thai  apjM  ars  in  tlie  record,  niiiy 
not  iiave  known  timt  il  was  pending;  certainly 
there  is  nothing  to  abow  tbat  tb^  ask  or  de* 
sire  the  InterpoeiticMi  of  the  ooiitt  in  tbe  man- 

9» 


ner  floujrbt  for  by  the  bill.    Of  the  remaining 
three,  ouc  has  answered  and  staled  that  his^ 
claim  is  still  due.  but  does  not  ask  for  a  sale, 
nor  say  anything  tbat  sanctions,  on  lub  part,, 
tbe  pToceecfin^  of  the  biwtee:  and  tbe  trustee 
himself  do(  s  r  ni  ground  the  hill  upon  his  own 
claim,  uox  allege  its  nonpayment  as  tbe  foun- 
dation of  the  auH,  but  piaoea  tt  entirety  upon 
the  notice  and  request  of  Georirc  .Toiui -  n  and 
other  creditors,  and  his  own  duty  ui>on  such 
an  application  to  proceed  to  sell  according  to 
the  provisions  in  the  deed  of  trust,  lint  although 
the  application  is  alleged  to  be  made  by  oilier 
creditors,  as  well  as  Qeorge  Johnson,  yet  ac^ 
other  creditor  has  appearra  to  claim  the  exe- 
cution of  the  trust;  and.  as  they  were  all 
mad(!  defendants  and  called  to  answer,  and 
have  refused  or  neglected  to  appear,  the  biU 
under  tbe  provisions  of  the  deed  must  be  r«- 
^arded  as  foundt-d  exclusively  upon  the  appli- 
cation of  the  creditor  named  in  it;  and  as  in- 
stituted and  conducted  without  the  oo-operailoa 
or  request  of  any  other  creditor. 

In  rt'latiuu  to  tlii8  claim,  it  apiM'ars  that 
nineteen  years  and  three  months  were  suffered 
to  elapse  before  any  application  was  made  for 
the  execution  of  the  trust  by  which  it  bad 
been  secured.  No  rciuson  is  assigned  for  thi» 
delay:  nor  is  it  alleged  to  iiave  been  occasioned 
in  any  degree  by  ^stacles  thrown  in  the  way 
by  ihe  apjH'llant.  As  the  record  stands,  il 
would  seem  to  tiave  been  the  result  of  mere- 
negligence  and  laches,  ^lie  original  cimUton. 
were  in  busiiu'>s  ten  years  after  the  deed  was 
made,  and  live  years  after  tbe  expiration  of  liu^ 
credit  which  it  gave  to  McKnight  and  Stewart. 
And  as  they  became  insolvent  in  185H  it  niii??t 
be  presumed  that  in  the  last-mentioned  ix-ruid 
they  were  themselves  pressed  for  money.  The 
proj>erty  is  situated  in  the  town  of  Alexandria, 
where  the  laws  of  Vir^iniH  Imve  been  adopte<l 
by  Congress ;  and  the  trustee,  under  tlieee  laws,, 
had  an  undoubted  right  to  sell,  upon  the  ap- 
plication of  any  creditor,  as  soon  *afl  [*liiH 
default  was  made,  without  askin*:  the  inter- 

t)osilion  of  the  Court  of  Chancery.  Such  de- 
ay.  under  sudi  dveumstances,  by  the  originat 
creditors,  followed  by  foniri  -  n  sears  mort*  by 
the  assignees  who  aflerwardH  had  charge  of 
this  claim,  can,  perhaps,  hardly  be  accounted 
for  without  supposing  that  this  debt  had  been 
nearly,  if  uol  altogether,  siuistied  in  I  he  manner 
8Uggt:sted  in  the  answer  of  tiie  api)ellant.  If. 
indeed,  the  suit  had  been  postponed  a  few 
months  lon^r,  twenty  years  would  havt  cx 
pired,  and  m  that  case,  according  to  the  whole 
current  of  auttioritiea,  tbe  debts  in  the  sdiedule 
wouM  an  have  been  prasumed  to  be  paid.  Bot 
we  do  not  found  our  judgment  up(.n  the  pre- 
stunption  of  pavment.  For  it  is  not  merely 
on  the  presumpuon  of  paymmt,  or  in  analouy 
to  the  statute  of  limitations,  tli.ii  a  court  ."f 
chancery  refiiM.s  lu  lend  its  aid  to  stale  de- 
mands. There  must  be  conscience,  good  failli, 
and  reasonable  diligence,  to  rail  into  ar  tion 
the  powers  of  the  court.  In  umiter*  of  ac- 
count, where  they  arc  not  Iprrcd  by  the  act  of 
limitations,  courts  of  equity  refuse  to  interfere 
after  a  considerable  lapse 'of  time,  from  con- 
siderations of  public  policy,  ami  from  the  dif- 
ficulty of  doing  entire  justice  when  the  originsi 
transactions  have  become  obscure  by  time,  and 
the  evidenoe  may  be  lost.  Tbe  rule  upon  tlito. 
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A  lttt<^r  of  guaranty,  writteo  In  the  United 
States,  and  uddi-eKHiHl  to  it  houge  In  Bnirland,  must 
be  cooMtruuduecordliier  to  the  laws  of  tont  eountnr. 

Extrinsic  evidence  may  be  used  to  ascertain  w» 
true  import  of  suob  an  agrreemeat,  and  Ito  con- 
struct ion  Is  matter  of  law  for  tbe  court. 

In  bonds,  wldi  conditions  for  the  performance  of 
duties,  preoeded  hy  reoltala,  the  undertaking,  al» 
thouirh  geoeittl  in  Ite  terms,  la  limited  by  thf» 
recitaL 

Commercial  lotters  are  not  to  he  construed  upon 
the  saoM  pvlnclpleas  bonds,  but  ought  to  reiM'ive  a 
fair  and  teaaonable  Interpretation  accordinK  to  the 
true  import  of  the  terms  to  what  is  fairly  to  he 
presumed  to  have  been  the  understanding  of  the 
parties :  and  the  presuuipUon  is  to  be  ascertained 
from  the  UivtA  and  olroumatMices  aocompanylns- 


isbiect  must  be  considered  as  settled  by  the 
ieaioa  of  this  ooori  in  the  case  of  PuUt  v. 
Viitti^r  i'j  Pliers,  AW,),  and  that  nothing  ran 
calis  court  of  chancery  into  activity  but  coo 
§qod  ftllli.  and  reasonable  dili^euce; 
■dwlwre  tbewan-  wantinLv  the  court  is  pes- 
riieaad  domnothini:;  und  therefore,  from  the 
hq^inc  of  equity  jurisdiction,  there  was 
ilvavs  alimitatioD  of  suit  in  that  court. 

It  'orrtainly  cannot  be  »id  that  there  has 
lisen  snythinir  like  reasoiuililf  diliLTcnct-  hy  nny 
4rf  tke  oedttors  in  tlie  case  before  us;  and  at 
lUiditfsDce  of  time,  when  many  of  the  parties 

Oridoallv  concerne<l  are  dead,  we  should  hardly  the  entlr.  tran^cti^^  ^  ^ 

io  Jastice  between  tlmn  it  we  requioxi  the  matter  of  defense  which  was  not  brought  to  tbe 
iHMtet  So  pay  tlie  whole  amount  slated  in 
SpH'hedule.  unles.s  he  can  estuljlish  the  credits 
hedaiias  by  legal  proofs.  In  fact,  but  one  of 
ttecndilore  appeata  to  have  called  for  this 
proct-edina:.  or  to  hflve  e^inclioned  the  institution 
id  Uiifi  suit;  and  the  piiriy  who  now  holds  that 
cUm  and  seeks  fo  enforce  it.  has  obviou.«<ly  no 
equitsble  ground  upon  which  lie  can  ask  for 
t  relflsation  of  the  rule  in  ids  fktor.  When 
the  aMi^nment  was  made  to  him  he  knew  it 
ltf9*J  waaacUsputed  daim  in  actual*  liti^tion 
« the  thne.  wliidi  liad  Iwen  allowed  to  sleep 
'  'T  i!rri.  «sT  twenty  yean,  and  for  which  it  does 
out  even  appear  that  he  paid  any  valuubli-  coo- 
riderstion.  And  as  to  all  of'  the  crc<li(ors 
named  in  the  h-  dule.  they  hail  originally  an 
f»x  and  simplf  n  iiifdy  in  their  own  hands,  to 
he  u*d  or  ti'>i  ni  tlu  ir  own  pleasure;  and  if 
liii-y  have  sutTereil  it  to  be  Io«t  by  the  lai>8e  of 
urnie.  their  own  ut^ligeuce  can  give  them  no 
r^t  to  call  into  nctkm  die  powers  of  ilie  Conn 
of  Chancery.  * 

7^  daeretf  of  the  Circuit  Court  mvsf  therefore 
k  nmmd,  md  tke  m  be  ditmSmi  wUh  eoeta. 

OnDK  Fl 

This  ma>«  cumo  on  to  Ik-  lu-ard  on  the  tran- 
•(Tipt  of  the  rL'<ord  fn)ni  the  Circuit  Court  of 
tit  railed  Stat*  s  for  tlir  District  of  Colura- 
Ha.  bolden  in  imd  for  llie  County  of  Alcx- 
Mdris.  and  was  argued  by  counsel ;  on  con- 
adtrttion  whereof,  it  is  now  here  ordered 
tad  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be.  and 
the  aaue  is  luereby  reversed  with  costs;  and 
ttst  tbte  canee  be.  and  the  same  is  hereby  re- 
n-ud'tl  to  r]iv  said  Circuit  Court,  with  direc 
Uoo<  lo  di*niiH»i  the  bill  of  the  complaiuaut 
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atfti^  H<)w.fat;f  otto.  Ill:  1  Wood.  AM.,  us, 

M:  IBitMk,  188. 

iASIBB  C.  iiKLL  .v>-D  ROBERT  ORAin*. 
Piain^f*  in  Error, 
•. 

MATTHIAS  BRUEN. 


■onslderalion  of  the  eourt  below. 

•rpIIIS  case  was  brought  up  by  writ  r*170 
1  of  error  from  the  Circuit  Court  for  the 

District  of  New  York. 

TJie  plaintiflh  in  this  court,  who  were  also 
plaintilfs  hi  low.  were  merchants  and  partners, 
trading  under  the  nanu-  and  firm  of  Bell  & 
Grant,  and  resided  in  London.  The  action 
wa«  brought  lo  recover  tlie  value  of  five  several 
sel.s  of  bills  of  e.vchange,  amountinsr  respect- 
ivelv  to  l':jsr).  €318  12.^  W..  fl.50<),  L'UO.  and 
£3.5U0,  which,  it  was  allejced,  were  guarantiiid 
by  tlie  defendant. 

At  the  trial  of  the  case  in  th(  Circuit  Court, 
tbe  defendant  pleaded  non  aMUinjmt  and  the 
.statute  of  limitations;  but  the  quesUouK  arising 
under  the  latter  .plea  Were  not  nrpiied,  as  tlie 
opinion  of  the  court  upon  the  guaranty  wafi 
agiUQst  the  plaintilfs. 

The  facts  of  the  case,  aooording  to  the  evi> 
deuce,  were  as  follows: 

Prior  to  the  year  18:^0.  George  W.  and  II. 
Bruen,  two  sons  of  tbe  defendant,  had  been 
carrying  on  commercial  business  under  tbe 
partnership  name  of  G.  W.  ct  II.  Bruen.  in  the 
city  of  New  York.  In  that  ycur  they  failed. 
1  and  Winiam  H.  Thorn  snoceieded  to  tbe  busl- 
new  of  the  hou^c;  Co  or;,'e  W.  Rruen,  one  of 
the  former  partners,  beiug  interested  in  the 
business  of  the  said  Thorn. 

In  the  year  l.S'U.  (leorirc  W.  Bnien  also 
transacterrbiisinesHat  New  Y«»rk.  in  the  name  of 
his  father,  the  defendant.  There  wa.s  no  regu- 
lar established  house  in  the  name  of  the  de- 
fendant, althf)u<rh  subsequently  adventures 
were  conducted  in  bin  name.  This  agency 
was  carried  on  under  two  very  exteu.sive 
powers  of  nttorney,  which  were  duly  re- 
corded in  New  York,  lliroiiirhouf  the  ye;irs 
1881-2-3-4,  Jiud  part  of  iJ^io,  when  tbe  ile- 
fendant  was  preparing  to  go  to  Europe,  and 
tbe  powers  of  attorney  were  revoked. 

Early  in  the  year  i831.  Tliorn  had  credits 
fuminbed  to  him  by  Bell  A:  Grant,  upon 
houses  in  Trieste.  Medina,  Leghorn,  and 
seilles.  On  the  iod  February.  \H'M.  he  wrote 
of  inttrument  tignM  in  Nem  Tbrife  j  toBell  &  Grant,  and  um(»ng  other  things  said, 
•luf  ft?  ^tttTccuttd  in  Rnqhind.  lairs  gorerniug  \  "  My  friends  in  Marseilles  might  secure  many 
—mdtau — bond*  linuted  hy  reciUiis  prccedina  consignments  for  me.  if  I  could  put  them  in  & 
eandiUofu — ronetnietion  of  eoTnmereial  It'tU-rs  situation  to  make  the  nece«;s;iry  advance'^,  and 
—Wirt  via  anuider  only  matien  preuiUed  Uf  1 1  therefore  hope  vou  will  oblige  me  b^-  opening 

I  tbe  credit  I  aak  for.  and  if  you  require  it.  Mr. 


Hitrn-An  l»  enntlnuitii/,andnfherauarante€s,and 
rftft  rnwf  cnt%Mr%uAUm of,  we  noteto  Drummond 
f.  Prextitn.  I::  Wbeitt..  16  :  and  note  to  Bdmoodston 
v.  I>nik> .  s  l'.  t.,<£:4:  and  note  to  Maurnn  v.  Bullus, 

iiuWAJU)  I. 


£e»lqel.(i9(eeimlmets,aiitf  their  interprBtatlnii 
and  Mlfdtfy.  flea  note  to  Slacum  v.  Pomery,  a 
Cranoht  VBL 

Inirenenii,  tbe  law  of  the  place  where  tbe  eon> 
tmot  is  mate,  and  not  where  the  action  is  brouirbt. 
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M.  Bnien  will  jjive  you  his  guaranty.  I  inclose 
a  letter  for  Messrs.  Arcliias  &  Co.,  which  you 
171*J  will  forward  to  *iliein.  •should  you 
think  proper  to  open  the  cmlu;  otlaerwiie  1 
do  not  wish  you  to  nend  H.  aft  H  relates  entfrelv 
to  this  credit,  and  the  maniur  in  which  the  a<i- 
vances  are  to  be  naade;  it  t«  understood  that 
DO  more  than  £2,000  are  to  be  drawn  for  at 

any  one  time,  and  that  the  credit  is  tlu  n  tr>  he 
considered  at  au  end,  until  your  advanccH  are 
covered  by  remittances  from  me,  when  you 
will  again  renew  it." 

On  Uie  2M  of  March,  1831,  Bell  i:  Grant  ac 
knowledf^l  the  receipt  of  the  above,  by  a  letter 
from  which  the  following  is  an  extract:  "  We 
have  received,  since  the  above,  your  letter  of 
t]ie28d  ult.,  with  an  inclo-nre  for  Messrs.  Ar- 
chias  &  Co.,  of  Harseilies,  which  we  forward 
to  them  trnday,  with  a  confirmation  of  the 
credit  yon  nivc  ihnn  upon  us  to  the  amount  of 
£8,0(K}.  for  the  purpose  of  making  advances  on 
conftignments.  and  which  we  will  accordingly 
thnnk  xou  to  have  LMiuntntied  tOUB,  Myou  pro- 
pow.  liy  Mr.  Matlhiits  Brueu." 

On  the  33d  April.  1881.  Mr.  Matthias  Bnien. 
thedefeudaat,  wrote  the  following  letter  to  Bell : 
4&  Grant:  ' 
"New  York,  23d  April.  1831. 

"  Dear  Sir:  Our  mutual  friend,  Mr.  Wm.  { 
H.   Thorn,  has  informed  me  that  he  has  a! 
credit  for  £2,000,  given  by  you  in  his  favor 
with  Mesara.  Arcbias  &  Co.,  to  give  facilities  i 
to  hia  burineis  at  Mamcillea.  In  ez|ireering  my  < 
ohli^ation.s  to  ynii  for  the  continuation  of  your  ' 
friendship  to  tliis  gentleman,  I  take  occasion  to 
state,  that  you  may  consider  this,  as  well  as 
any  and  every  other  credit  you  may  open  in  his 
favor,  as  being  under  my  guuruntee." 

On  the  same  day,  the  23d  of  April,  Thorn 
wrote  lo  Bell  &  Grant  a  letter,  from  which  the 
following  is  an  extract:  "Inclosed  you  will 
find  Mr.  M.  Bruen's  guaranty,  and  as  you  are 
now  fully  secured  in  any  credit  you  may  open 
for  me,  1  li<)i>e  you  will  consider  on  the  pro 
pric'ty  of  allow  iriir  me  to  make  insurance  here 
on  any  goods  lirnt  may  be  shipped  for  my  ac- 

«OlUlt.^ 


On  the  14th  June,  1881,  Bell  &  Grant  ac- 
knowledged the  receipt  of  Bruen's  letter  as  fol- 
lows: 

"Matthias  Brckn.  ICati.,  Hew  York:  We 
are  in  receipt  of  yonr  lavor  of  flie  28d  April, 

iruarantvintr  tlif  ( k  dit  oiwncd  on  bolialf  of  Mr. 
W.  H.  I'horn.  with  Messrs.  Archias  &  Co.,  of 
Marseilles,  for  £8,000.  for  the  purpose  of  1m- 
rilitiitiiiL'  his  business ♦wilh  that  place.  [*1  72 
and  moreover,  desiring  us  lo  consider,  hn  under 
your  guanmtiy,  also,  all  credits  exisiini;.  or 
that  we  may  hereafter  open  for  said  fricud.  of 
which  we  take  due  note.  And  we  tru.st  that 
Mr.  Thorn,  as  well  as  your  irt>od  self,  will  iiave 
every  reason  to  be  satisfied  with  the  confideooe 
which  we  feel  a  pleasure  in  assigninir  to  both 
of  you. 

It  was  given  in  evidence  tliat  from  1881  to 
1887,  Thorn,  by  means  of  the  credits  opened 

for  him  at  various  places,  received  ronsign- 
mcuts  from  those  places,  upon  which  advances 
had  been  made,  and  sent  remittances,  from 
time  to  time,  to  Bell  &  Grant  in  lA)ndon. 

On  the  3d  of  March.  LH84.  Thorn  wroje  to 
Bell  «&  Grant  i\s  follows :  "  I  have  infomaed 
Messrs.  H.  Anderson  &  Co.  and  Messrs.  Archms 
&  Co.  that  the  limes  are  such  a-s  to  render 
(^nsignments  no  longer  desirable,  whicli  I 
hope  will  reach  them  in  time  to  prevent  nny 
further  draft  on  you." 

On  the  Tlh  (.f  March.  t8:;j.  li.  11  Gnint 
wrote  to  Thorn :  ' '  We  beg  your  reference  to 
the  foregoing  copy  of  our  letter  of  yesterday, 
and  have  only  at  present  to  add  thereto  an  ex- 
tract of  what  we  write  to  day  (while  communi- 
cating with  them  on  other  business),  to  Mesara. 
Archias  &  Co.,  of  Man^'ille.s.  n'commendlng 
their  refraining  from  prc.s.sing  slupmenUs  to 
you  on  consignment,  until  the  state  of  com- 
mercial matters  in  the  United  State.*i  shall  make 
business  more  acceptable  than,  under  the  recent 
circumstances,  we  may  presume  it  woiUd  be  to 
you. 

"  We  trust  that  the  next  accounts  from  your 

side  will  be  less  gloomy,  and  may  enable  us,  uh 
we  shall  most  reaodily  do  in  such  case,  to  place 
badness  for  yon  on  ila  fonner  footing." 


to  to  govern  in  enforeingr  and  ezpoundtaif  the  oon-  ' 
tract,  unless  the  inariies  bav^e  a  view  to  Its  tielny  , 
«xeontedelsewbstie.  to  whMi  ease  It  is  to  tie  fov-  j 
enwdaeoonnnrtottelawottbe  aiaeewherait  la  1 

to  tie  executed.  Chapman  v.  BoUnson,  S  Paige, 
627 ;  Hosford  v.  Niohola.  1  Paige,  SSI :  H>  do  v.  i 
<soodnow,  3  Corost.,  988 ;  Fomeror  r.  Atnswortli,S  1 
Barb.,  IfO;  Curtiss  v.  I.«avitt.  1  B.  P.  Smith,  14;  S  ■ 
Burr.,  ion:  4  T.  It..  milltL*  t42:  2  Johns..  S4I  ;  4 

Id.. »5:  Cox  v.  r.  s..  •  Pet.,  IK:  irk  of  r.  s.  v. 

nanlol.  12  IVt..  32 ;  Greon  v.  tkimilento.  Pet.  C.  C, 
74;  Van  Keimadyk  v.  Kane,  1  Oall.,  :J7t ;  Cook  v. 
MofTat,  5  How..  a>5.  .iOT :  Ijid<l  v.  Dulaney,  1 
Craneli  C.  (  .,  .Vci :  Uovie  v.  Zaehnric.  6  Pet..  835 ;  8 
Johns,  ('h.,  &K7  :  IT  .lohn?.,  .511  ;  tli.'»api>i-ovlnK  4 
Johns..  HJS :  20  Jotnis  ,  1(12;  H  Pick..  L'^iii :  (Jrant  V. 
H<'Hley. :»  Sinnn.,  rest;  Hulklev  v.  Ilounlil.  19  How., 
:») :  5  East,  l-y;  li' Johns.. 142;  3Mo8s..  77  :  McClin- 
tlek  V.  Cummins,  8  McLean,  lU;  Dundasv.  Bow- 
ler, 3  MeLean.aT;  Dalme     Wainliaugli,aB  Barb.. 

A  ciintraet  is  ffovenied  li.v  t)i<-  law  of  t)ic  eoun- 
lr>  where  it  ifiiiile,  af>d  it  iiiiiy  lie  enfiin-eti  Ijy 
forelifn  tiitmnal-  at  i  i.t.linK  t<i  tlieir  own  forms  of 
proe«'ediiiir,  hut  in  -m  h  a  iimnm  r  an  t<i  »rive  elTect 
to  I  he  e«itilniel  aeci  >i  liirjr  toihc  - which  Kflve 
it  v;ili<lity.  (  uintraiKin.' V.  Ihirnt  II.  I  Wasli.  <*.  ('.. 
34<);  (■oiirfols  Carpenter,  1  \\'uj<li.  <".('.,  .iTii ;  Wi-li- 
«ler  V  .Mtis.s(  v. \Va«h.  i'  <".,  iv,  ;  (ioltleti  v.  Price, 
3  Wii.«h.  ('  (  .,  :  It.iitilM  hlLn'  ^  ^VileoakS,l  BaMw.. 
SM;  NieoIlM  v.  KodKers,  2  Paine,  437. 

A  oontraot  whieh  is  valid  wheratt  is  made  is  to  he 

«0 


held  valid  evenrwbera.  And  on  the  ottsr  hand.  If 
void  or  illegal  bjr  (he  law  of  cbe  plaos  wImbto  nuikk 
it  la  void  erenrwhAre.  THm^  ▼tcoler*  i 
BIng.  N.  C.,  Ifti :  De  Sobrjr  r,  De  Laistre^  H.  * 
Johns.,  IM;  wilungs  r,  Conssqua,  PeLCCMTx 
Pcanail  v.  Dwight,S  Mass^M;  Smith  t.  Mesi£  • 
Conn.,  tSBB;  Meohury  v.  Hopkina.  S  Conn.,  411$ 
Houirhton  v.  Page.  2  N.  H. « :  Drer  v.  Hunt,  S  N. 
H..  401 :  Whtiiton  v.  Stoddcr,  8  Mturt.,  M;  Aodrewa 
v.  His  creditors  11  Ia.,  4e»;  B'k  of  I'.  8.  v.  Don- 
ally.  8  Pet.,  :«1  ;  Andrews  V.  Pond.  13  Pet..  85:  Wi|. 
cox  V.  Hunt,  V,i  Pet.,  378  ;  Van  Keluii»dyk  v.  Kane, 
1  Gall..  371;  Touro  v.  Casnln,  N.  &  Me<^>rd.  173; 
RobinAon  v.  Bland,  2  Burr.,  1077  ;  Burrows  v.  Je>. 
mlnn,2  8tr.,  783;  La  June  Eugenie,  <  Mason. 
Alves  V.  HodgaOQ,  TT.  iL,  Mt  Olflinr  ▼•  iMty,  • 
Campb.,  168. 

The  rule  which  requires  that  every  contract 

la 


Hhould  Im-  eonntrued  according  tO  the  law  of 
I <i )<('«•  wh»<re  It  wax  inade,lB  Twr  nearly  valvenMl. 

I'ars  on  (%int..  W. 

When-  the  <rontnict  is  made  in  one  jila.  <  .  l.iit 
isto  l)0  |H"rforTn<-<l  ni  another,  fiiiMi,  in  ^'eix-nil.  ai- 
thouirh.  |>crliHp'-.  e  'l  nlwa>>,  itml  t^r  all  pur]Mw«<>«i, 
th«'  piaee  of  paynii'iit  up  pi-rf- ii mane*'  !•»  the  place 
ot  the  eontraetl  Stmtln  r  v.  Lu«  a«*.  1:.'  I'et..  41Ct,4;4S; 
1,1- Hn  ton  V.  .Miles  «  i'aive,  ;  l»rentl«8  v.  Sav- 
HHr<-.  i:J  Ma-w  .  :  Thi>nM>^"n  \  .  Ketehuin.  s  .Inliiti*., 
IMi;  Tox  V.  l  int.  d  .staieH,  0  Pet.,  ITS:  FanuinK 
Ton-^'  '|iia.  17  Johns. ..-,11  ;  AndrSWS  V.  POOd,  ■  NlL 


06 ;  Pars,  on  Cunt..  M, 
If  a  note  be  osads  bima  .^Me.  in  one  plHoe. 

H0W4 
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On  the  34th  April.  1834,  Thorn  wrote  to  Bell  i 
i  Grant:  "I  have  read  what  you  have  been 
pifiwd  to  write  to  Messrs.  Archiaa  &  Co.  on  the 
subject  of  oonsiimments  under  advances,  which 
meetf  my  warmest  approbation,  iis  you  will 
hareM^n  by  my  letter  of  March  Jki." 

On  the  21  St  of  October,  l8iU,  Bell  &  Grant 
wrote  to  Thorn:  "  Messrs.  Archias  &  Co.,  of 
Marseilles,  having  inquired  of  us,  under  date 
M)  ioft.,  whether  you  had  opened  a  credit  in 
tkeir  favor  upon  us,  to  make  advances  on  ship- 
ments to  your  address,  as  you  have  mentioned 
u  them  as  your  intention  of  doing,  and  adding 
tiiat  tbey  did  so  in  consequence  of  the  prospect 
173*]ihey  then  *had  of  influencing  a  con- 
Moment  to  you;  we  told  them,  by  return  of 
p«  that,  although  we  should  be  ready  at  any 
tiote  to  conflrm  any  such  arrangement,  and 
•erf  yet  without  your  authority  to  that  effect, 
ihty  might  consider  themselves  al  lil)erty  to 
Talue  upon  as  for  your  account  to  the  extent 
oi  £3.0(K)  sterling,  on  handing  us  the  custom- 
ary shipping  documents  (as  we  would  have  been 
tanj  Ut  stx  such  business  pass  your  door  for 
vtnfofthe  facilities  in  question),  expressing  a 
bopr  at  the  same  time  that  they  would  only 
inuil  such  advance?  on  property,  the  sale  of 
which,  they  felt  assured  by  their  latest  advices, 
W(jul*i  be  of  ready  }«ale  in  the  New  York  mar- 
ket; ail  of  which  we  trust  will  meet  your  en- 
tirt  approbation.  We  should  have  extended 
iIk  credit  in  question  to  the  former  sum  of 
CWW.  but  that  for  the  present  we  conceived 
vou  would  be  better  pleased  with  the  lesser 
unount;  yj)u  have,  however,  only  to  let  us 
know  your  wishes  in  this  respect  to  insure  our 
coofonnity  thereto."  | 

On  the  3Ui  OctolxT.  1834,  Thorn  wrote  to 
Bail  &  Grant:  "  I  have  to  request  that  you  will ' 
^■the  following cnxlits  for  my  account:  To 
jyam.  R.  Andt-rson  tfe  Co.,  Gibraltar,  for  the 
mtfcat  ot  making  advances,  per  my  account, 
^HOO:  to  MesKTB.  Archias  &  Co.  for  the  same 
ffcoM.  £4.000  :  to  Messrs.  Francia,  Brothers 
Jk  Co..  of  Gibraltar.  £2.500.  •■ 

On  the  3d  of  December.  1834.  Bell  &  Grant  1 
'Tole  lo  Thorn :    "We  have  now  the  pleasure 


of  acknowledging  the  receipt  of  your  much  es- 
teemed favor  of  the  81st  Oclol>er,  in  compli- 
ance with  which  we  have  imme<liately  increased 
the  credits  aln'ady  opened  for  your  accounts 
with  Messrs.  Rol>ert  Anderson  &  Co.,  of  Gib- 
raltar, and  Messrs.  Archias  &  Co..  of  Marseilles, 
to  the  sum  of  £4.000  each,  and  opened  fresh 
ones  of  £2,500,  say  two  thousand  live  hundred 
pounds  in  favor  of  Messrs,  Francia.  Brothers 
&  Co..  of  Gibraltar,  to  enable  them  to  grant 
advances  on  consignments  to  you  from  thence 
and  from  Malaga. 

"  And  it  is  moreover  understood,  that  so  soon 
as  the  cretiits  in  favor  of  the  three  first  named 
houses  have  been  used  and  remitted  for  by  vou. 
we  are  to  re  open  the  same  accordingly,  which 
shall  be  atlcnaed  to." 

One  of  the  bills  upon  which  the  suit  was 
brought,  was  drawn  under  the  above  credit  by 
K.  Anderson  &  Co.  upon  the  plaintiffs,  dated 
•on  the  16th  Deceml>er,  1836,  for  £318  [*174 
12».  6d.,  at  ninety  days  after  date,  which  bill 
was  paid  by  the  plaintiffs. 

On  the  3l8t  of  March,  1886,  Thorn  wrote  to 
Bell  &  Grant:  "  I  have  sold  a  large  parcel  of 
San  Lucas  wine,  consignt^l  to  me  by  Messrs. 
La  Cave  &  Echicopar,  per  Lurin,  which  may 
lead  to  further  shipments;  and  as  they  will  re- 
quire a  cre<iit  opened  to  enable  them  to  make 
advances,  you  will  please  authorize  them  to 
draw  on  you,  on  the  usual  conditions,  to  the 
extent  of  £2.500.  say  two  thousand  live  hun- 
dred pounds." 

Another  of  the  bills  upon  which  the  suit  was 
brought,  was  drawn  under  this  cre<lit  by  La 
Cave  &,  Echicopar  upon  the  plaintiffs,  dated 
on  the  23d  November.  1886.  for  £385  sterling, 
which  was  paiil  by  tin-  plniniiirs  ul  nuituiily. 

On  the  15th  of  August.  1836.  Thorn  wrote 
to  Bell  &  Grant:  "I  intend  tost-nd  a  vessel  to 
Smyrna  for  an  assorted  cargo,  and  will  ihank 
you  to  open  a  credit  to  Messrs.  G.  Amac.  Zip- 
cey  &  Co.,  of  that  place,  to  the  extent  of  £3.- 
500." 

Two  other  of  the  bills  upon  which  the  suit 
was  brought,  were  drawn  u|X)n  the  credit  thus 
opene<l,  by  Amac,  Zipccy  *k  Co.  upon  the  plauit- 


IrhMHacao  interest  le^l  there,  and  nuyabk-  In 
•aster  piaoe  In  which  wi  hiirh  a  rate  of  interest  It* 
■ataitowvd.  It  atMy  lieaued  in  the  plaoe  where  pay- 
•MkMld  tke  Interest  czpremM  recovered.  Depaii 
».  HoiBpfaren.  SO  Hart..  1 :  Story's  Confl.  of  Ijiws. 
•cSB.a»:1Peok  r.  Mayo.  14  VI..  33:  Ctmpman  v. 
HntmmiU  6  Palvc.  837 :  Kt^nt's  Com.,  457  :  Quinci' 
y-ClBanJar.  1  Desaus..  IdO:  ScoHeld  v.  Day,  'A\ 
JwM^MI:  Pars,  on  Cnnt..  tC!  Connor  v.  B<>llamont, 
'  AtL.  MB;  Stapleton  v.  Conway.  1  Vvn..  427  ;  3 
Aft,  If} :  Ekinsv.  Bast  India  Co..  1  V.  Wims.,aW): 
AaMTBooM  Binjr..  UO  :  Ki>rtrut«on  v.  tVffe.  s  CI. 

WTlIarvcy  v.  Archljold,  Uy.  *  Mood..  1S4 : 
7l»lfc»0»T.  Carton,  12  Mass..  4  :  Dewar  v.  Span. 
>T.  K„IB:  Bank  of  theStatoof  Goonrla  v.  tiowin. 
«iB0tt.aiD:BalnH>  v.  WambauKti.  35  /'/.,  dra  :  I 
hMTcaS:  SIlMrl)..  13). 

^oo«t««ct   vaJi'I   Uy  the  law   of  the  plnw 
It  li  made,  ;        •  ••nilly  speakinir.  vMli<l 
^•fywfcere.Jurr  gei  ad  by  tacit  a.'vent.  Th«' 

I'Mtfloiitnietiu  outitn>l.->  itie  nHture.construrti<>ti 
■M  vnlUitsr  at  the  cnntnict:  iind  on  thiM  broR<l 
'<wmdaHop  tbe  law     *  «  ,     (   1  on  n»«- 

'^•■lt|ra»d  eowinuT'  to  have 

y.  OH  •  •  '  «fltut>iiHti<-<l.  Ki  III  -  L<>in..  4.>4  ; 
•'**fr  hart.  8  Oil!  &  J..  «U:  Pickt-rlnK 

fmk. V  I.,  i(B:  tilory  on  Contl.  of  I^wa,  aul, 
•ho the  personal  incomjK«ti'ncy  of  Individuals 
■^MBteaaC,  in  the  cue  of  infaiiey  and  the  trcn- 
"WWcnpaclty  of  iM-rU-a  to  eontntct,  doiM-nd.  as  a 
MMU  rule.  ui>  itiw  of  the  place  of  the  wu- 
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tract.  Male  v.  Koberts,  3  Esp.  X,  P.,  Wi :  Kr-jmrie 
LicwLs,  I  Ves..a*7  :  Henrv  on  Foreign  Iaiw,  5W  ;  .Siul 
v.  HIh  Cn-diton*.  17  Martln'H  La.  U..  TiHrt.  5»K  :  .story 
on  C4>!iflict  of  Ijiws.  i>7  :  Plek<  rln>r  v.  FIsk.  fl  Vt. 
ti.,  lUi:  Polydon«  v.  Prince.  Ware.  4(«. 

The  ler  h>ri  «)|>erat»*  not  only  In  respect  to  the 
nature,  obliiration  and  construction  of  contni<"ts, 
and  the  foniialiticft  and  autlH-nticiations  re<jnlHite 
to  the  valid  execution  of  them,  but  uLso  to  their 
discharire.  It  Is  a  Keneral  rule,  that  whatever  «"on- 
Ktltiites  a  jrood  defcnfo.  l>ythe  law  of  the  plac« 
where  the  (.rontract  1«  made,  or  i.«  to  lie  perforini'd. 
is  equally  ifood  in  every  other  place  when-  the 
qiiostion  may  be  litiifated.  ttailnntinc  v.  (ioiildinir, 
fC'ooke's  It  L..  'M'.  l8t««<Jit.:  Potter  v.  Urown,  5 
FaxM,  \H\  Van  Uautrh  v.  Van  .\nMlale.  3  CaincH, 
Ii>4:  Smith  V.  Smith.  2  Johnn..  2r>:  Hicks  v.  Iln>wn. 
12  Johns..  142  :  lilanchard  v.  KtisHell.  13  Mass.,  1: 
Hradfonl  v.  Farrand.  Ihiil.,  is ;  Prf-ntlfw  v.  SavaRe. 
Ihid..^:  Van  Iteimsdyk  v.  Kane,  1  Call..  :{7I ;  I« 
Itoy  V.  Crownln«hleld.  2  Mason.  151;  (ireen  v, 
Samiento.  1  Pet..  74:  2  Kent's  Com..  4.t5I:  Marrlstm 
v.  F^wards.  12  Vt„  84«. 

All  the  fon'lifn  Jurists  airree.  that  every  c<»n tract 
must  (*onforni  to  the  formalities  and  !*olemnitlcs 
riMjulnKl  by  the  IrjrliK'i,  in  respect  to  their  valid 
execution  ;  and  the  like  »lo«?trine  Is  recoKTiiwd  In 
Alvcfl  V.  Hodires,  7  Term  It..  24! :  CIokk  v.  Lew.  3 
('amp..  \m;  Vidal  v.  Thompson.  11  Martin  s 
23:  Depau  v.  Humphn^ys,  2U  M.,  \Vynn«'  v. 

Jackson.  2  Kusm'H.  351 ;  .Tame«  v.  Catherwood,  3 
Dowl.  ii  Ky.,  190. 
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iffs,  doted  on  tbe  7th  of  January.  1837.  one  for 
£1.590.  and  the  other  for  £140,  which  wt'rei»aiii 
at  maturity. 

In  November.  1836,  the  defendant  went  to 
Europe,  and  did  not  return  until  tliC  following 
Autriisi.  During  his absencf  lie  wiisin  London, 
where  he  saw  the  plaiotifTs  several  times. 

On  tbe  16th  of  Febniaiy,  1887,  Q.  F.  Darby, 
the  ajrt'Ht  of  tin-  plaintilT.s  residing  in  Now  York, 
drew  bills  of  exchange  upon  them  to  the  amount 
of  £4^600  aterling,  which  bills  he  loaned  to 
Thorn,  upon  colkSienJ  aecuritj  and  the  guaran- 
ty of  G  W.  Bruen. 

Ou  Uh!  8th  of  March.  1887.  Thorn  wrote  to 
fk'll  it  Grant:  *' As  this  nmittance  will  very 
ueurly  balance  my  old  aeeount.  1  have  prevailed 
on  Mr.  Darby  to  open  me  a  credit  similar  to 
the  last,  and  on  the  same  conditions,  for  £3,500, 
which  shall  be  punctually  provided  for  on  the 
8th  May  next,  if  not  soouor." 

On  the  same  day,  four  of  the  bills  upon  which 
tbe  sutk  was  brought  were  drawn  npon  tbe 
credit  thus  opened,  whieh  ainouiiteJ  in  the 
whole  to  £8.500,  and  vrere  accepted  and  paid 
when  due  by  the  plaintitTs.  These  bHIs  were 
gunmntied  by  George  W.  Bruen.  ffie  same  per- 
bon  who  had  guarantied  the  loaned  bills  for  £4,- 
17ft*]000,  ♦and  who,  at  this  time,  was  in  good 
credit.and  could  have  raised  t'4,(H)0  on  his  notes. 

On  the  10th  of  April.  1837.  Thorn  failed  and 
was  insolvent,  nid  the  means  of  bis  boufle  ex- 
hausted. 

On  the  26th  of  November.  1839,  Grant,  then 
in  New  York,  wrote  to  the  defendant,  apply 
ing  to  him  for  the  balance  due  to  his  London 
flrai,  and  saying,  "Any  further  explanation 

you  may  reipiire  I  am  readj'  to  give.  hr,t  T 
must  request  your  attention  in  the  mean  while 
to  the  above  clalni.  whieh  I  make  under  your 
letter  of  Riinranty  to  Bell  it  Grant,  for  any 
crediit*  lhe;y'  might  open  in  favor  of  Mr.  Thorn, 
and  of  which  letter  I  sent  you  a  copy,  at  your 
feguest,  last  February  twelve  month  * 

in  tbe  trial  of  the  causic  iu  the  court  below, 
the  plaintiffs  proved  by  the  evidence  of  one 
Scheock,  that  he  was  for  many  years  the  cash- 
ier of  Bell  &  Grant,  and  greatly  in  their  confi- 
dence; that  he  was  well  aecjuainted  with  their 
daily  mercantile  operations;  that,  as  well  from  ' 
his  penisat.  at  the  time,  of  the  letters  wbieh  ' 
were  received  and  written  by  them  on  tbr  -ii!)- 
ject  of  their  account  and  transactions  with 
Thorn,  as  also  from  various  conver.-in lions 
which  he  had  with  them,  and  the  directions 
which  he  received  with  regard  to  the  bills,  he  j 
had  no  doubt  whatever  but  that  the  credits  I 
given  to  the  various  houses  who  drew  the  bills, 
were  given  by  Bell  &  Grant  in  full  reliance  on 
the  letter  of  guaranty  which  hsd  been  written 
to  tliem  bv  the  defendant. 

The  evidence  being  closed  In  the  court  be> 
low,  the  (•ouns<l  of  the  defendant  ]>rayed  the 
court  to  inulruct  the  jurv.  among  other  things, 
as  matter  of  law,  that  the  letter  of  guaranty, 
of  .\pril  23, 1831,  was  void,  as  not  expressing  a 
consideration;  that  the  .said  letter  of  guamnty 
was  confined  to  eredit.s  to  lie  opened  to  the 
house  of  Arehuis  Co..  or  other  houses-  with 
whom  Tiioru  might  de^l  ul  Marseille*,  and 
therefore  could  not  cover  the  advances  upon 
the  bills  of  exchange  given  in  evidence.  And 
thereupon  the  judges  did  declare  their  opinion 
and  decide,  as  matter  of  law,  that  by  tbe  true 


construction  of  the  said  letter  of  gnaranty.  of 
April  23.  1831,  the  same  only  embraced  credits- 
which  should  be  opened  for  account  of  Will- 
iam U.  Thorn  to  the  bouse  of  Archais  &  Co.. 
of  Mameillee.  and  that  the  evidence  *of  (*!  70 
the  other  matters  in  that  behalf  proveil.  did 
not  give  the  said  letter  of  guaranty  a  more 
enlarged  application;  and,  tlMreforo,  that  th» 
jury  oni^t  to  find  a  veidict  for  the  defend* 
ant. 

To  this  instruction  tbe  plaintlflM*  counsel 

excepted. 

Mi^rs.  Lord  and  Ser^mnt  for  the  plaintiffs 
in  error. 

Mr.  Chodtr  for  the  appellees. 

Mr.  L^/rd,  for  the  plaintiffs,  said  that  the 
consideration  was  sufHcient.  as  the  defendant's 
son  was  a  partner  in  the  house  whose  proeper> 
itv  was  to  be  Increased.  (9  Cranch,  348 ;  6  Bfn- 
nev.  I'Ol :  lo  PrtiTs      },  i 

In  the  guaranty  there  is  no  limitatioo  of 
time  or  amount,  as  toUie  credit  with  Arebals 
Co,  Why  limit  it  to  others  raid  not  To  tJiPni? 
The  defendant  rel}e<l  u|xjn  hlssnp*  rvlsion  over 
the  house,  and  his  l>eing  able  to  revolce  the 
credit  whenever  he  might  apprehend  danger. 

Such  guarantees  are  not  the  subject  of  tech- 
nical criticism;  they  are  not  the  work  of  law- 
yers, but  merchants  in  the  course  of  bu.siness. 
and  are  not  to  be  jud^d  by  the  strict  rules  of 
the  common  law.  Being  of  a  continuing  char- 
acter, they  involve  the  liiglieet  ezpresdon  of 
confidence. 

The  doctrine  of  construction  never  arisen 
until  some  ambigultv  exists.  Bruen,  the  son, 
had  the  «kttre  confideDoe  of  bis  father,  as  the 

[K)wer8  of  attorney  show.  If  the  words,  "any 
and  every.  &c.  ,"donot  mean  what  we  say. 
they  mean  nothing.  '  .Vny  "  means  "some"— 
"every"  takes  in  all.  and  wlut  does  "other*' 
mean?    (3  Camp.,  220.) 

What  was  the  construction  tliat  Bd]  JtGffsnt 
placed  upon  it?  Their  letter  shows,  and  if 
defendant  thought  it  was  not  the  correct  one. 
he  ought  so  to  have  informed  them. 

As  to  tbe  legal  construction,  12  East.  227. 
says,  words  must  be  tsiken  as  strongly  against 
the  part^  i  .  iriir  the  guaranty  as  the  case  will 
admit.  also.  2  Meriv..  200;  6  Binn..  244; 
12  Wheat..  517;  7  Peiets.  118;  10  Peters.  49«: 
16  Peters.  528.  ^;  12  East.  237;  2  Onmpb  . 
418;  1  Metcalf,  225:  12  East.  227  ;  6  Bingb., 
244;  t3  Meeson  &  Wilsby.  Exchequer.  006;  9 
Campb.,  220  ;  2  Oamiih.,  89.) 

The  court  erred  in  determining  the  question, 
absolutely,  as  a  *quc8tion  of  law,  and  [•177 
declaring  that  the  other  circumstances  did  not 
allow  of  an  extended  view  of  the  guaranty. 
If  the^e  eircum-stances  were  admitted,  tfadr 
effect  was  for  the  jury. 

JIp.  ChoaUt,  tor  defendant,  made  the  follow- 
ing point.'; : 

1.  That  the  defendant's  letter  of  April  2l« 
1881,  was  a  contract,  preceded  by  a  recital, 
nnd  thnt  tbe  engagement  extends  no  further 

than  tlie  recital. 

2.  The  recital  introduces  in  dtrset  terms,  or 
by  reference,  the  entire  nrrnngcment  made  be- 
Lvvci  n  plainlifTs  and  Thorn,  by  the  letters  of 
the  23d  of  Fel)ruary.  ISU.  and  Marvh  22.  1831 : 
and  the  words  "  this  credit."  in  the  defendant's 
letter  of  23d  April.  1831,  mean  the  fbvt  £2.000; 
and  the  woras  **and  any  and  every  otibar 
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credit."  mean  the  suUscqucnt  credits,  to  be 
opeaed  under  the  same  amngenMOi. 

3.  Th»'  coiirl  will  adopt  the  construction 
vbich,  uiider  all  the  circumstances  of  the  case. 
jMribe!s  the  most  reMonable,  probable,  and 
natanl  londiicl  to  the  parties,  and  this  requires 
tile  jidopiion  of  the  defendant's  construction. 

4  The  plaintiffs  never  relied  upon  this  guar 
my  for  the  credits,  the  subject  of  this  suit. 

6.  Thej  gave  no  such  nofioe  to  the  defend- 
snt,  of  the  ojiening  of  the  crwlit.s.  which  are 
Ihe  wbject  of  this  suit,  as  is  required  to  charge 
the  defendant. 

6ii  Tbey  did  not,  within  a  rcasonahlo  time 
after  the' grant  of  the  cnxiitM,  and  after  the 
bifli  wen  pdd.  denntand  payment  of  the  de- 
fcndantk  or  give  him  notice  that  th^  looked  to 
hiia. 

7.  The  original  arrangement  made  between 
ih-  plaintifTs  and  Thorn,  in  March,  1831.  was 
fub9ei|uenily.  in  the  sprinj?  of  1834,  abandoned 
lod  deserted;  and  in  the  autumn  following,  a 
ntv  &od  inconsistent  one.  enlargiiig  the  creoits 
to  be  jciven.  and  diminishing  the  secorlty,  was 
made,  rcnderin)^  notice  to  the  def<-ndant  neccs 
mj.  but  to  which  no  notice  could  have  given 
hfu  effoet  to  diarfe  the  defendant  for  sabse* 
quent  credits. 

8.  The  apparent  diversity  of  terms  between 
Um radial  and  the  engagement  in  the  defend- 
4n'."«  letter,  nii^^cs  a  doubt  upon  the  farp  of  the 
ruamoiy  as  to  its  true  exleui;  and  upon  that 
inrilt,  ihna  raiead,  the  oonstmctloii  will  be  in 

f»vnr  of  the  surrtv. 

178*]  ♦.Wr.  /?AMi<0then  discussed  the  two 
conMrucfions  to  l>e  placed  uiwn  the  letter. 
Tboeiano  proof  that  Bruen,  the  son.  was  a 
pntaerfn  thehcMiae.  Record  only  says,  "in- 
leretted  and  conversant."  Hemlj^hl  have  had 
a  oootingent  salary.  If  he  was  a  partner, 
tkoc  is  no  proof  tliat  defendant  knew  it. 

In  March,  1834.  the  arranjiemont  was  abtm 
4ooed,  and   in  the  following  OctolHjr,  the 
pllialfffi  and  Thorn  made  a  new  one. 

In  (>ti>her.  1836  and  18;^7,  pluintifis  made 
Ji-'^hcf  ttrrangement  with  Thorn,  opening 
crrtlita  for  $.50,000.  In  April.  1837,  Thorn 
bikd,  and  in  June,  1837,  Bell  became  embar- 
OHed;  and  vet  the  defendant  was  not  notifled 
•ail]  1839. 

As  to  ibe  letter  of  23d  April,  its  language 
Mt  be  limited  by  the  recital  and  tiie  dnnun- 

ttancc*  (SI|.  i>h  "  86.)  Court.s  hfibitualliy  SO 
limit  ia^irumenls.  (1  Domal.  248;  3  Ch.  Okaes, 
lUI;  Sheph..  76;  Bac.  Abr.,  title  "Fait;"  9 
Mats.  lUp  .  235:  Theobald  on  Bonty,  M;  1 
Law  Lib.. 

flawHtion.  when  larger  than  the  recital,  is 
failed  by  it.  (Fell  on  Guarantees,  116;  1 
Willuims's  Satmders,  415.  rujlf;  AUyn.  10;  1 
Bliange,  227;  2  Saunders.  412.  a  leading  ca.'^e; 
«llM.507;  2  Smith.  655;  2  New  Rep..  175, 
wdmnA  to  in  Pell.  125;  2  Barn.  &  Aid..  431; 
IMmleJc  Sc'l.,  36:^;  4  Taunt..  593.) 

Biawu  of  the  rule  is,  that  it  is  supposed  to 
MMlh  the  tme  meaning  of  tlie  partlea,  as  it  is 
more  Hkelv  that  men  will  u*ie  langu)i;re  Improp- 
«lj  than  act  foolishly,    (ilobart,  304;  Sheph. 

Solo  the  civil  law;  the  court  looks  to  prob- 
*l>iliiy.  (I  Domat..  348.)  8o  in  16  Peters, 
5St,  rtference  is  luid  to  the  circum.stances  of 
^  ctscL  (la  Wheats  S18;  2  Pick.,  235}  17 


Wend.  Rep.,  425;  1  Metcalf,  25;  8  Taunt 
Rep.,  208.) 

Reason  is  slronjorcr  in  the  case  of  a  surety. 
He  is  a  favorite  of  courts,  and  his  contract  is 
ttriefi  juris.  Where  the  terms  are  clear,  they 
are  noi  to  l>e  extended;  where  they  are  doubt- 
ful, the  court  will  adopt  the  narrower  sen.se, 
provided  it  be  rejusonable  and  probable.  (Po- 
thier  on  Oblig;,  p.  2.  ch.  6,  sec.  4;  Code  Napo- 
leon, tit.  14.  ch.  1,  arts.  2011,  2015.  p.  401; 
7  Cranch.  90,  never  repealed.  7  Peters,  122, 
does  not  conflict  with  it.  but  adopts  it.  1  Ma- 
son, 886,  Uiat  the  language  should  be  strong  to 
make  a  continuing  guarantee;  in  cjtse  of  doubt, 
construction  in  favor  of  surety.  (16  Peters,  587; 
Ludlow  V.  Sinumtb,  2  Gaines's  Cases  in  Error, 
♦1;  lOJohns.  Itep..811,325:  8Wend..r*179 
516;  17  Wend..  4^2;  2  Pick.,  224.) 

The  law  in  England  is  so  now.  In  the  caaea 
cited  on  the  other  side,  there  is  a  plain  mean- 
ing against  thesuretv.  (1  Starkie.  192;  8  Taunt.. 
224 ;  3  Bam.ife  Aid.  .594.595 ;  Nichol.'ion  &  Paget, 
52;  6  Mearn.  Exchequer  Reports.  613;  1  T.  K., 
287;  2  T.  R..  870;  8  East.  484;  8  Moore.  588, 
582;  1  Twrj  A  Davidson,  840;  10  Ad.  A Billa, 
30.) 

This  letter  is  a  contract  preceded  by  a  recit- 
al of  the  circumstances.  .V  recital  is  a  jirofaton.' 
statement  to  make  the  meaning  plain.  The 
purpose  of  the  credit  ia  stated,  and  the  writer 

mu.st  liHvp  referred  to  the  renewed  credit.  (2 
Bos.  A:  I^jH..  238.)  There  is  only  one  ca.se  car- 
rying the  engagement  beyond  the  recital,  and 
that  is  2  Campbell  .V.  P.  Rep..  39.  But  that 
was  difTerent  from  the  present  case,  the  engage- 
ment tlit  rc  being  for  anything  "  due  on  imy 
other  account,"  and  inconsistent  With  the  re- 
cital ;  bat  here  it  is  not.  No  one  asked  defend- 
ant for  an  iinliniited  i^uiir.inty  Condui-t  of 
plaintitls  not  likely  to  excite  suspicion.  Ixx:au8e 
Ibev  merely  echoed  defendant's  own  letter. 

The  plaintifTs  nni^ht  to  have  notified  defend- 
ant when  they  opened  new  credits.  (5  Peters, 
624;  12  Peters.  213;  4  Greenl..  525;22  Pick.  R.. 
223;  17  Johns..  140.)  Notice  of  default,  at  all 
events,  is  indispensable.  (14  Pick.,  353;  18 
Pick..  536;8  l»ick.,423;  22  Pick.,  888:8  Wheat. 
144:  9  Sei^  &  Rawle,  202.) 

The  coort  twlow  was  right  in  deciding  the 
qut-.ti(>ii  us  a  point  of  law.  (I  Peicrs.  \H2;  5 
Cranch.  190;  Paine's  C.  C.  R.  545  ;  20  Pick., 
156.) 

Mr.  StTf/oirif.  ft ir  plaint ifT-*.  in  rejily.  .said  that 
he  had  not  hail  time,  smce  yesterday,  to  look  at 
all  the  anthorilies  cited  on  both  sides,  tliere  be- 
ing about  one  hundred  and  tiffy.  Thi.s  court 
have  settled  the  law  (in  13  Peters.  89)  as  lo  the 
exclusion  or  admission  of  parol  evi(len<  e  of  cir- 
cumstances. In  Sf'ir'tn  v.  Bnllitt  (16  Peters) 
they  decided  thai  when  there  is  a  valuable  con- 
sideration, an  indorser,  though  often  a  mere 
surety,  is  governed  by  the  law  merchant,  and 
not  the  common  law  rules  as  to  sureties. 

1.  The  written  guaranty  by  itself. 

2.  As  explained  by  evidence. 

1.  By  itself.  Every  letter  is  written  to  some 
one;  biit  does  ♦not  bind  until  accepted  [*180 
by  the  other  party.  Then  the  two  letters  con- 
stitute one  contract.  If  the  acceptance  variea 
from  the  offer,  flie  rtfTt'iinLr  purty  ought  to  say 
so.  It  is  a  law  of  eorrespondence  to  speak  the 
truth  plainly;  and  hence,  if  there  be  ambiguity, 
the  oooatruction  must  be  against  the  writer.' 
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It  may  be  an  intentioDal  trajk  The  case  in  10 
Petcfs  turned  upon  this.  Bell  &  Grant  an- 
swered the  k'ltCT,  Ravine:  whnf  they  thnnjrht  of 
it :  but  the  cliarge  of  tlie  court  U»low  was  given 
upon  only  one  of  these  two  letters. 

In  2  Campbell,  89,  the  recital  in  a  bond  did 
not  limit  the  engagement,  tjecaufte  it  wasi  a 
oommercial  transaction.  In  1831  Bruen  came 
forward  voluntarily.  Bell  did  not  ask  him  nor 
inquire  his  motives.  A  guaranty  always  im- 
plies that  the  thing  would  imi  In-  done  with- 
out it.  If  Bruen  intended  what  we  ear,  be 
would  have  uaed  the  very  words  he  did.  There 
is  no  ambii(ulty,  and  why  constnu  it  in?  All 
the  cases  accept  that  in  Campbell  were  bonds 
with  collateral  conditions.  Lord  Ellenborough 
treats  them  all  as  1  Hinds  given  in  n^^pointments 
to  oflice.  These  are  common  law  instruments, 
and  the  rec  ital  in  pat  in  on  purpose  to  explain. 
But  not  R<i  u  iili  rommercial  contrncts.  There 
is  no  recital  lu  a  leilor  or  conversation.  In  the 
bond  ctues  there  to  a  oantradictloii.  but  there  is 
none  here. 

The  jury  could  have  inferred  Bruen  the  son's 
partnership  in  Thorn's  house.  He  was  interest 
ed  iA  "  the  business."  What  biuioesa?  Bruen, 
from  hankruptcv.  had  beoome  worth  £4,000  in 
seven  years.  The  defettdftiit  therefore  wjehed 
to  sustain  his  son. 

The  qnesUon  of  notice  ought  to  have  gone  to 
thf  jury  Dmigfan  V.  lin/ nolfLi  {1  Peteni  Udd' 
cisive  that  nolico  is  a  question  of  fact. 

Thorn  failed  on  10th  April,  IUSI ,  this  dis- 
penses with  notice  of  the  diefaull.  (12  Peters. 
218.) 

Mr.  Juttlet  Catbom  delivered  the  opinion  of 

the  court: 

The  original  action  wa.^  fi  un  led  upon  a  guar- 
anty given  bv  Matttiias  Bruun  to  Bell  &  Grant, 
in  ratorof  Wm.  H.  Thorn,  by  tlw  following 
letter: 

New  York,  28d  April,  1881. 

l[BHliaBBLL&  Orant,  London — Dear  Sirs  : 
—Our  mutual  friend.  Mr.  Wni.  IT.  Thorn,  has 
informed  me  that  he  has  a  credit  for  £2,000. 
given  by  you  In  his  favor  with  Messrs.  Archias 
i  8  1  •]  *&  Co..  to  give  facilities  to  his  business 
at  Marseilles.  In  expressing  my  obligations  to 
you  for  the  continuation  of  your  friendship  to 
this  gentleman,  I  take  occasion  to  state,  that 
you  may  consider  this,  as  well  as  any  and  every 
other  credit  you  may  openinhtofttTor,  asbdng 
under  my  guarantee. 

I  am,  dear  ^ra,  your  friend  and  eervant. 

M.  BrI  KX. 

To  this  letter  the  following  answer  was  given 
by  Bell  A  Onmt: 

London.  Uih  June,  1881. 
MATTniAS  Brxtkn,  Esq.,  New  \ork:  We 
are  in  the  reedpt  of  your  favor  of  the  28d  April, 
guarantying  the  cmiit  opened  on  behalf  of 
Mr.  Wm.  ll.  Thorn  with  Messrs^  Arcliias  & 
Co.,  of  Marseilles,  for  £2,000,  for  the  purpose 
of  facilitating  his  business  with  that  place; and. 
moreover,  desiring  us  to  consider  as  under  your 
guaranty,  also,  all  credits  existing,  or  that  we 
may  hereafter  open  for  said  friend,  of  which 
we  take  due  note.  And  we  trnet  that  Mr. 
Thorn,  as  well  fv*  your  good  self,  will  have 
every  reason  to  be  satisfied  with  the  confidence 
which  we  feel  n  pleaanve  in  aasignliu;  to  both  of 
>tt." 


The  declaration  contains  four  counts; 

1.  That  the  plaintllb.  on  the  Slat  of  March, 

1886,  were  requested  hy  Thorn  to  open  a  credit 
in  his  favor,  authorizing  the  tirm  of  La  Cave  ^ 
Echioopar,  of  Cadiz,  to  draw  on  the  plaintififa 
to  the  extent  of  €2.500.  That  on  the  22d  No- 
vember, Ibae,  La  C.  «fe  E.  drew  for  £885;  wbichi 
was  advanced  on  the  12th  February,  1837.  by 
the  plaintiffs,  according  to  Thorn's  rcque>Jt. 

2.  That  on  the  lOth  of  October,  185J4.  at  tlie 
reque^-i  nf  Thorn,  a  ere<lit  wjls  opened  iD  hie 
favor,  authorizing  R.  Anderson  &  Co.,  of  Gib- 
raltar, to  draw  for  £4,000.  On  the  10th  Do- 
(  emher.  1834,  Anderson  &  Co.  drew  for  £818 

M.;  which  plaintifls  paid.  19tb  Mmrcb, 

1837. 

a.  That  on  the  15fh  of  August.  1836.  the 
plaintiffs  opened  a  credit  in  favor  of  Thorn,  au- 
thorizing A  mac.  ZipoeydtCo..  of  Smyrna,  to 
draw  for  .t'lj.rjOO.  Of  this  sum.  the  hoii««e  at 
Smyrna  drew  £1,640;  which  plaiDtiffti paid.  8th 
April.  1887. 

4.  That  on  the  Hth  March,  1837.  plain tiflfa 
op<!ned  a  credit  to  Thorn,  bimeelf,  for  £3,600. 
for  wliii-h  amount  he  drew  bi]la;aod  which 
were  paid.  17th  June,  1837. 

Much  other  correspondence  and  evidence  was 
given  to  the  •jury,  that  need  not  at  (♦183 
present  be  referred  to;  but  wliich appears  in  the 
statement  of  the  caae  made  out  by  the  reporter, 
and  presented  to  tis. 

The  evidence  being  elosed,  the  defendant 
prayed  the  Circuit  Court  to  instruct  the  jury. 
a«»  msitt'T  of  law.  that  the  letter  of  gimmnty 
of  April  2M,  1831,  was  coutiued  to  cTL-dits  to 
be  opened  to  the  house  of  Archias  &  Co. ,  or 
other  houses  with  whom  Thorn  might  deal  at 
Marseilles;  and  therefore  the  plaintiffs  could 
not  n'covfr  from  the  defendant  th«'  advance* 
made  upon  the  bills  of  exchange,  given  in  evi- 
dence:  being  for  the  turns  paid,  as  ttaied  in  the 
four  rnum-  (if  the  deelnralinn 

Thereupon  the  court  did  tiecide,  as  matter  of 
law,  "  that  by  the  true  construction  of  ttie  aald 
letter  nf  maranly.  of  April  23(1  is;^l,ihe  same 
only  eiul)nired  credits  which  should  lie  opened 
for  aceount  of  Wm.  H.  Thorn  to  the  house  of 
Archias  &  Co..  of  Marseilles;  and  that  the  evi- 
dence of  the  other  matters  in  this  behalf  proven], 
did  not  give  the  said  letter  of  guaranty  a  more 
enlarged  application.  And  therefore.' that  the 
jury  ought  to  And  a  verdict  for  the  defendant." 

The  jury  found  accordingly:  and  it  is  this  in- 
struction of  the  court  alone  that  we  are  called 
upon  to  examine. and  revfae.  l>oee  the  letter 
of  guaranty  extend  to.  and  cov(  r  the  debts  of 
Wm.  H.  Thorn  sued  for?  is  the  question.  It 
was  an  engagement  to  be  executed  in  England., 
and  must  he  constrtied  and  have  effect,  accord- 
ing to  the  laws  of  that  country.  (Bank  of  Me- 
Unit€d8uanw.  Daniel.  12  Petera,  54,  85.)  But 
it  is  necessary  to  remark  that  the  law  governing 
the  agreement  is  the  same  in  tliis  country  and  in 
England;  had  it  been  made  between  merchauta 
of  different  Btat»  of  this  Union,  and  intendtHl 
to  be  executed  at  home,  the  same  rules  of  con- 
stniction  would  be  adopted;  and  the  aame  nd- 
Judicatiooa  would  apply. 

Tt  Is  tTislated  for  the  plalntltni,  that  the  Clr- 
CKiT  Coiirt  erred  in  determiidn);  the  ipu-^ition 
al)»oiutely  as  a  uuestiun  of  law,  upon  the  con- 
struction of  the  letter;  that  it  alao  emd  in  de- 
claring the  other  chrcuaiitaDcee  did  not  alhm- 
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of  ao  application  of  the  guaranty  to  the  trans- 
■dioDft  in  que»ition ;  such  other  circumstances, 
brine  juimittcd.  Uieir  effect  on  the  extent  and 
application  of  the  ;!uarantv  was  for  the  jury; 
aimJ  by  decidinif  on  their  eflfect  m  matter  of  law, 
thev  were  withdrawn  from  the  jury. 
183*)  •The  letter  of  Bruen  was  an  aerree- 
rocQt  to  pay  the  debt  of  another  on  hin  making 
drfaull:  by  the  sLalule  of  fraud.s  (29  Chs.  II.), 
neb  acreement  must  be  in  writing,  and  signed 
bv  the  party  to  l>e  charged;  it  cannot  l>e  aildfd 
10.  by  verbal  evidence;  nor  by  wrilteu.  either. 
Hatk  idgned  by  the  guarantor,  unle&s  the  writ 
ten  en»icnce  is.  hr  a  reference  in  the  letter, 
wloptefj  a.«  part  of  It. 

But  afi  the  statute  docs  not  prescribe  the  form 
of  a  binding  agreement,  it  is  HulDcicnt  that  the 
naiunil  parts  of  it  appear  either  expressed,  or 
cJt«rIy  to  be  implied;  and  corresiwndence  and 
other  evidence  may  be  used  to  ascertain  the 
true  import  and  application  of  the  agreement; 
by  the  aitl  of  which  extrinsic  evidence,  the 
nroper  constniclion  may  be  made.  Such  is  the 
onctrioe  t»f  this  court,  as  will  he  seen  by  refer- 
ence to  the  case*  of  Drmnnumd  v.  Prft^tman  {\2 
Wheat.).  Doii glass  V.  liey/toUU  {1  Pelen),  Lee 
T.  Diek(\Q  Peters). 

In  the  present  instance,  the  question  having 
anwn.  and  constmction  been  called  for.  the 
matters  referred  to  in  the  letter  of  the  defend- 
ant were  considered  (as  circumstances  attend- 
ing the  traDsaciioD)  to  aid  the  court  in  arriving 
it  a  proper  understanding  of  the  engagement; 
•0  aoon  as  it  was  understood,  its  construction 
belonged  to  the  court,  and  was  "matter  of 
l»w.  '  within  the  general  rule  applicable  to  all 
written  instruments.  It  rested  with  the  court 
to  flH:ide  whether  the  guaranty  extended  to, 
umI  citvfred  the  cretlitsst't  forth  in  the  declara- 
tion; and  was  the  common  case  of  asking  the 
eoun  to  instruct  the  jury  that  the  plaintiff  had 
nnt  pnived  enough  to  entitle  him  to  recover, 
kdmiiting  al)  bis  evidence  to  l)e  tnie.  In  £n- 
sjaad.  the  same  end  is  attained,  by  moving  for 
aaoQMiit. 

?br  tbe  defendant  it  is  contended :  That  the 
WHerof  April  21.  18431.  is  a  contract,  preceded 
bj  a  ret  ital.  and  that  the  engagement  extends 
BO  further  than  the  recital.  ' 

Tbe  recital  introduces  in  direct  terms,  or  by 
nference,  the  entire  arrangement  made  between 
pUintiffN  and  Thorn,  by  the  letters  of  the  23d 
of  Februar>'.  1831.  and  March  22.  1881;  and 
tbe  Words  •  this  cre<lit."  in  the  defendant's  let- 
to  of  23d  April.  1881.  mean  the  first  £2,000; 
■ad  the  words  ' '  and  any  and  every  other  credit. " 
■ean  the  subwquent  credits,  to  be  o{K-ne<l  un- 
der tbe  earae  arrangement. 

Tbe  eeneral  rule  is  Well  settled  in  controver 
i84*J  ides  arit^ing  on  the  •construction  of 
boada,  with  conditions  for  the  [K'rformance  of 
irtki.  preceded  by  recitals;  that  where  the 
■adotaking  is  general,  it  shall  be  restrained, 
ad ila  obligatory  forcr  limiteil  within  the  re 
ciMl  Ttie  leading  case  is  Arlinf^ton  v.  Mer- 
HUbf  (t  Saund.  R.  408).  It  has  been  followed 
MttDj  others;  lAwrvooi  Water  tr^trk  (h.  v. 
Orplif  (6  East.  507).  Wardens,  d-c.  v.  Ihstork 
OBaa.&Pull.,  175).  I^eatllry  v.  A'twn* (2 Bingh. 
R..II).  Pepin  y.  Otftper  {'i  Barn.  &  A..  481). 
weaoine  of  the  principal  cases  afilrming  the 
rela. 

Whoe  a  mercantile  guaranty  is  preceded 
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by  a  recital,  definite  in  its  terms;  and  to  which 
the  general  words  obviously  refer,  the  same 
rule  applies,  of  limiting  the  liability. within  the 
terms  of  the  recital,  in  restraint  of  the  general 
words.  We  find  the  courts  constantly  reierring 
to  the  cases  arisingon  bonds  with  conditions  for 
the  rule  of  construction,  and  applying  it  to 
commercial  guaranties;  the  most  Hpprove<l  text 
writers  on  this  subject  do  the  same;  does  the 
engagement  before  us  fall  within  the  rule?  It 
riH-ites: 

"Our  mutual  friend.  William  11.  Thorn,  has 
informed  me  that  he  has  a  credit  for  two  thou- 
sand pounds,  given  by  you  in  his  favor  with 
.Messrs.  Archijis  &  Co..  to  give  facilities  to  hia 
business  at  Marseilles."  The  agreement  is:  "I 
take  occasion  to  state,  that  you  may  consider 
this,  as  well  as  any  and  every  other  credit  you 
may  open  in  his  favor,  as  being  under  my  guar- 
antee." 

We  are  of  opinion  that  the  engagement  should 
be  construed  as  if  it  read:  "  You  may  consider 
tJus  credit  with  Architis  &  Co.  as  l^ing  un<ler 
my  guarantee:  as  well  as  any  and  everv*  other 
credit  you  may  open  in  favor  of  William  H. 
Thorn  with  any  and  everj'  other  [K-'rson,  as  also 
being  under  my  guaranty."  And  that  there- 
fore the  first  branch  of  the  undertaking  has 
reference  to  the  recital ;  and  that  the  latter  |>art 
is  independent  of  it.  To  hold  otherwise. would 
reject  the  general  words — "  as  well  as  any  and 
every  other  credit  " — as  unmeaning  and  u.seless: 
the  agreement  having  the  same  effect,  by  the 
construction  claimeti  for  the  defendant,  if 
these  words  were  struck  out,  as  if  they  are 
left  in  it. 

The  general  words,  it  is  insisted,  related  to 
the  character  of  the  credit  opened  with  Archias 
&  Co.,  because  it  was  an  open  and  continuing 
credit  for  £2.000.  That  this  appears  by  the 
letters  'of  Thorn  to  Bell  &  Grant,  and  [*185 
to  Archias  &  Co. ;  which  are  sufficiently  re- 
ferred to  in  the  recital  of  the  letter  to  make 
them  part  thereof,  and  to  extend  it  to  tlie  con- 
tinuing credit  with  Archias  &  Co. 

That  the  two  letters  of  Thorn  were  suffl- 
cientlv  referre<i  to.  and  could  be  read  to  estab- 
lislPthe  nature  of  the  credit;  and  that  it  was 
open,  we  have  no  doubt;  but  their  adoption 
was  just  as  certain  without  the  general  words, 
as  with  them.  The  special  reference  to  the  re- 
cital, adopting  it  as  explained  by  the  letters, 
leaves  the  general  wonls  still  without  meaning 
unless  the  guaranty  extends  beyond  the  cretlit 
opened  with  Archias  &  Co. 

To  make  a  projx'r  application  of  the  general 
wortls,  it  Ix'comes  necessary  to  lay  down  a  def- 
inite rule  of  construction  applicable  to  them; 
as  Uie  authorities  are  in  conflict,  and  to  say  the 
least,  in  considerable  confusion,  on  the  subject. 
The  arguments  are  in  direct  conflict. 

For  the  plaintiffs  in  error  (Bell  »fc  Grant)  it 
is  contended:  "That  the  guaranty  by  letters 
is  to  be  taken,  in  case  of  doubt,  or  ambiguity, 
on  its  face  or  otherwise,  in  the  broadest  sense 
which  its  language  allows,  and  in  which  it  has 
been  acted  on  bv  the  parlies."  Drummond  v. 
FreMvmn  (12  Wheat.).  Iktuglass  v.  lieynohls 
(7  Peters).  Diek  v.  Ue  (10  Peters).  Mauran  v. 
//Htfwjt(  16  Peters).  Mason  v.  Fntehard(ViEn»\) 
Merle  v.  Wells  (2  Campb.  R..  413).  UetU  v.* 
llartshorne  {\  Metcalfe  It.).  Uargreaee  v.  {itnee 
(6  Bingh.  R;  10  Eng.  Com.  Law  liap..  69), 
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MtM/er  V.  /*i<i/:  ((»  Mens.  &  Wels.  Exch.  R.). 
and  AwtMB  v.  Benn^  (8  Campb.  R.).  »re  relied 
on  to  Ruppon  Uie  ccmstructioii  claimed  as  tlie 

true  one? 

On  part  of  the  defendant  (Bruen)  it  is  in- 
sisted. "That  the  apparent  diversity  of  terms, 
between  the  recital  and  the  engagement  in  the 
<lefendant's  kitcr,  raises  a  doubt  upon  the  face 
of  the  guarantee  as  lo  its  true  extent;  and  upon 
the  doubt,  thtis  nUsed.  the  oonstractlon  will  be 
in  favor  of  the  gun  ty. 

The  following  authorities  are  relied  on  to 
auatain  the  comtraction  here  claimeil :  Pothicr 
on  Obligations,  part  2,  see  :U;  Code  Napoleon, 
art.  2011,  2015:  Rus^teU  v.  Clarke  (7  Craneh);  1 
Mason,  aJJ6;  2  Caiues'  Cases  in  Error.  -39.  41); 
10  .lohm.  R..  180.  825;  8  Wend.  R..  516;  7 
Wtnd,.  402.  2  Pick-  R.,  234;  10  Peters,  687; 
1  Stark.  R  .  192;  8  Taunt.,  224  ;  3  B.  &  A., 
o'.)4.  rdt.-);  1  Cromp.  &  Mees..  52,  54  ;  8  Wilson, 
18«*1  m,  1  Term  R.,  287;  2  So.,  870:  *8 
East  4H4;  4  'I'auni  .  673:  S  Moore.  588;  1  Perry 
4&  D..  249;  10  Adolph.  &  ElUs,  80. 

The  adjudged  cajws  referred  to.  giving  a  con- 
struction t(i  bond*  with  conditions,  and  contrarf.*; 
made  directly  between  debtor  and  creditor,  af- 
ftord  little  aid  in  arriTiogat  the  true  understand- 
ing of  H  comnifrcial  iruarant y.  Bonds.  S:c. ,  are 
entered  into  with  cauiiun,  and  often  iifter  tak- 
ing legal  advice;  they  contain  the  entire  con- 
tract, bcyo!id  w  hit  h  the  rourts  rarely  look  for 
circumstMuce*  to  aid  in  their  construction. 
And  if  there  lie  suretie  s  l)()und  by  them,  and 
the  meaning  is  doubtful,  the  construction  is 
restricted,  and  made  most  favorable  to  the 
sureties.  Such  is  the  reealt  of  the  aulboilUe^ 
cited  for  the  defendant. 

On  the  other  hand,  lelten  of  gnaranty  are 
(usually)  written  by  merchants;  rarely  with 
caution,  and  i«»rcely  ever  with  precision;  they 
refer  in  most  cases,  aa  in  the  present,  to  various 
circumstances,  and  extensive  commercial  tU  al 
ings.  in  the  briefest,  and  most  casual  manner, 
without  any  regard  to  form;  leaving  much  to 
inft  rencp,  and  their  meaning  open  toiMCcrtain- 
meui  fioni  extrinsic  circumstances,  and  facts, 
accompanying  the  transaction:  without  refer 
riii:;  to  which,  they  could  rarely  be  properly 
understood  by  merchants,  or  by  courts  of  jus- 
tit  <.  Tlie  artcinpt,  therefore,  to  brinrr  them  to 
a  standard  uf  conslruclion,  founded  on  i>Hnci- 
plen  nether  Itnown.  orregarded,  by  the  w  riters, 
<-oidd  not  do  otherwise  than  produce  confusion. 
Such  has  been  the  constHiuence  of  the  attempt 
to  subject  this  description  (^t  (  ommerciat  en- 
gnjemrnt  to  the  same  rules  of  interpretation 
Applicable  to  bonds,  and  similar  precise  con- 
ttacls.  Of  the  fallacy  of  which  attempt,  the 
investigation  ^f  this  cause  has  furnished  a 
striking  and  instructive  instance.  Ttiese  are 
considerations  appUcable  to  both  of  the  aigii 

ments.  ^  ^  _ 

The  construction  contended  for  as  the  true 

one  on  part  of  flic  plairitilTs  Tii;it  the  let- 
ter of  the  defendant  must  in;  Uiken  in  the 
broadest  sense  which  its  language  allows;  there- 
by, to  widen  its  npph'eation.  To  assert  this  as 
A  Ijeneral  principle,  would  s<)  often,  and  so 
surely,  violate  the  intention  of  the  guarantor, 
tliat  it  is  rejected.  We  Uiink  the  court  should 
adopt  the  construction  which,  under  all  the 
dnJunu '..inceA  of  the  case.  aserilM'K  the  most 

reasonable,  probable,  and  natural  conduct  to 
9« 


the  parties.  In  the  language  of  this  court, 
in  Dmghua  v.  iJcnyoWa  (7  Peters.  122),  "Everv 
♦instrument  of  this  mx\  to 
receive  a  fair  and  reasonable  inlerpreialion 
according  lo  the  true  import  of  its  terms.  It 
being  an  en^pagement  for  the  debt  of  another, 
there  is  certainly  no  reason  for  giving  it  an  ex- 
panded siirnifi  ili  ill  or  liberal  construction  Ix" 
yond  the  fair  import  of  the  terms."  Or,  it  is 
"to  be  construed  aooordinf  to  what  is  fairlv  to 
be  presumed  to  have  iK'cn  the  iinderstanffine 
of  the  parties,  without  any  strict  technicu 
nicety:"  as  declared  in  Dkk  v.  Im  (10  Peleni, 
493).  The  presumption  i<«  of  course  to  be  as- 
certained from  the  faciei  and  circumstancea 
accompanying  the  entire  transaction.  We  bold 
these  to  be  the  proper  rules  of  interpralatioo, 
applicable  to  the  letter  before  us. 

The  general  words  not   being  re.st rioted  Ity 

the  reciial,  they  fairlv  import  that  Matthiais 
Kuen  was  bound  to  Bell  and  Grant  for  the 

credits  they  opened  in  favor  of  William  H. 
Thorn  with  Archias  &  Co. :  utd  for  the  credits 
also,  they  opened  in  favor  of  Thorn,  with  any 

and  c%'cry  other  person;  covering  those  net 
forth  in  tlie  three  first  coimtK  in  the  declara- 
tion ;  and  we  think  that  tlie  Circuit  Cotut  emd 
by  instructing  tlie  jnrv  to  the  contrary. 

Whether  the  guaranty  covered  the  credit  ex- 
tended to  Thorn  liimself.  directly,  it  is  not 
thought  necessary*  to  inquire;  as  no  argiiment 
was  founded  on  such  an  assumption :  Thorn, 
who  was  introduced  as  a  witness  in  the  ( J'ircutt 
Court  by  the  plaintiffs,  on  his  cross  examinar 
tion.  declared  that  the  £8,800  mentioned  In 
the  last  count  in  the  declaration  "had  n  i  il  - 
lation whatever  to  the  guaranty  of  the  defend- 
ant," It  being  under  the  guaranty  of  a  differ- 
ent person. 

It  waa  insisted,  also,  tiiat  when  Thorn 
failed,  and  the  dciUings  between  him  and  the 
p1;!int!fTs  reased.  they  were  bound  to  notify  thp 
guaraiUor  of  llic  Liistenr.c  of  Ihc  deht.s  due 
them  b^  Thorn,  and  for  which  Bruen  was  held 
liable,  in  a  reasonable  time  after  the  dealings 
ceased;  that  Thorn  failed  April  imh,  1887; 
and  tlie  notice  was  not  given  uniil  Dt^ember 
8l8t.  18;{8;  the  debts  sued  for  in  lUc  three  dcat 
counts  of  the  declaration  being  then  duo; 
therefore  the  noWc»  waa  too  late»  and  the  do- 
fendaut  discharged. 

The  record  shows  that  this  ground  of  de- 
fense was  not  brought  to  the  consideration  of 
the  Circuit  Court;  we  do  not  therefore  feci 
ourselves  at  liberty  lo  express  any  ofdnion  ap* 
on  the  question. 

*Agnin  it  is  insisted :  The  original  ar  (•  1 S9 
rangcinent  made  between  the  plaintiffs  and 
Thorn,  in  March,  1881,'  waa  subsequently,  ia 
the  spring  of  1884,  abandoned  and  deserted; 
and  in  the  autnmn  following,  a  new  and  in- 
consistent one,  enlarging  the  credits  to  be  given, 
and  diminishing  the  security,  waa  made^  rso- 
di  rini' notice  to  the  defendant  necessary,  but 
to  wliich  no  notice  could  have  given  Ic^gid  ef 
feet  to  eliarge  the  defendant  for  sulMeqtmit 
creilits 

To  this,  and  all  other  questions  raised  here, 
on  which  the  court  below  was  not  called  to  et- 

press  any  opinion,  we  can  only  give  the  same 
answer,  given  to  the  next  preceding,  suppoeod 
ground  of  defense. 
Itia  oixlered  tliatUie  judgment  of  tlie  Circuit 
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Covt  be  rerened,  and  the  caujse  remanded  for 
tikltlMraof. 


ORDER. 

This  cause  rame  on  to  be  heard  on  the  tran 
K-ripl  of  the  record  from  the  Circuil  Court  of 
I'tiited  States  for  tile  Southern  IMfltrict  of 
Ne»  York,  and  was  nrg^tied  by  counsel;  on 
fflwaderation  whereof,  il  is  now  here  ordered 
aid  iiljudged  by  this  auirt,  that  the  judgment 
of  Uie  aid  Circuit  Court  in  tUis  cause  be,  aad  the 
iHc  il  hereby  reversed,  with  oosb;  and  that 
lUiCaine  be.  and  the  i^meis hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
Mwda  leaAv  foaUu  4m  mm, 

OM-t  Bow^ttO:  t  HoWm  4a ;  19  Uow..aBS:  7 
4K«N«;  S  Wood  *  iCMI  ;  1  Btowmllft;  1  Bifla,8». 


QiIZ&BETH  R  CARTWRIGHT,  P&miAT 
in  ~ 


ALKZAXDER  T.  HOWE.  GEORGE  F. 
BKmRDSw  AiTD  WILLIAM  RICHARDS. 


'TBJS  caon  came  on  to  be  heard  on  the  tran 
1  lahitof  the  record  from  the  Circuit  Court 
«f  (he  United  8tat«e  for  the  District  of  Colum- 
bia. bokl«n  in  and  for  the  County  of  Washing- 

t«<i.  tod  it  having  Tjeen  stnte<!  by  Mr.  Rrudley. 
"fcouDst-I  for  the  defendant  in  error,  that  the 
n;i't<-r>  in  controversy  hud  been  uerred  and 
Mtkd  toween  tlip  p'artii*s,  to  wiiieh  Mr.  R. 
J.  Brent,  of  counsel  for  tlie  plaintilT  in  error, 
*'*ctoi.  it  is  thereupon  now  here  ordered  and 
adjudged  bjr  tltis  court  that  this  cause  be,  and 
i^iMDe  » lienefay  dismiaaed.  with  costs. 


♦ISAAC  S.  BOWMAN  Axn  GEORGE 
H   s.   BOWMAN.  BRINK ER 


AND 


MAltV.Hui  Wife,  formerly  Mauy  Bowman, 
A»BEBECCA  BOWMAM.Bv  said  ISAAC 
a  ABO  OEOROE  W.  a  bowman,  their 
Deit  frieDd.  the  said  MART  akd  REBEC- 

<^A  hf'm^  infants  iinder  twentv-one  years  of 
age.  AMD  ALBERT  T.  BURNLEY,  Appel 
Inii. 

p. 

ATHANASirs  WATHEN.  and  THE 
MAYOR  AND  COMMON  COUNCIL  OF 
THE  CITY  OP  JEPPBRSOTfVILLE. 

'        Ei^Ujf  tciil  reftiM  to  interfere  after  great 
*^     Um»  fraud  no  eaceeption-^aSetne 
"  ^  dOigtnee  rtpOrtd. 

"^d-Krlrin**  laid  <1own  by  f^ird  Cnmd»Ti,  In  f  hf 
^-of  smiih  v.riuy  {.}  Hniwn"«  Cti.  Ki>|>..  in  notr), 
•««mii>f<l  and  ciindrme«l.  vl/,..  ••  That  a  court  of 
fwtj.  which  never  U  nrtl\  c  In  n-lir  l  ajjairi^t  con- 
'if  public  c'<nvi  iii<  net',  lias  nlwuy«  n  fuMNl 
"••Mtofufedemaada,  where  the  party  bus  slept 


SQHtty  W0I  n^uMtolnCn/arv 
»Bol»to  h«Toe(T.  Orate,  (I 
J  to  Thooaaa  ▼.  Harvle,  10 
to  Pratt   Carroll,  8  Gnuich, 
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upon  his  rltflits  formfnnit  IciiK-th  of  fitne.  Nothinjf 
cun  «ill  fortli  this  lourt  itiU>  aotlvltv  tiut  oon- 
tiHeiU'i'.  yiiMil  faittj,  and  reasonable'  dili}j:<  tui-. 
Wlii  rr  tljciie  an-  waiitiiitr.  tin-  eourt  \n  passive  an  1 
<loes  niiiliiiii.' :  laehi  s  and  iieifleet  hh-  alvMivs  dis- 
L'oiintenaiu  r.l  ;  iin<l  tluTcfmc,  frmii  tin-  t.i'v'!nnin»f 
«d  tliis  jiiri.-Mlit  ti«in,  t  licn- WHS  alwa\.><  a  limitaliou 
of  suit  In  this  court.  ■ 

AIjm)  the  doctrine  hiid  dciwu  bv  I.ni  d  l{od(sd«io 
in  Hovenden  v.  Lord  Annesley.'i;  Scli.  \  r,cf.. 
'*  that  every  new  rijfht  of  action,  in  cijuity,  tliat  ac- 
crues to  a  party,  whatever  it  nuiv  l)e.  must  boaotud 
upon  at  the  utmost  within  twenty  vears." 

And  tbOUffb  tbc  claimant  niny  nave  been  ein- 
barraased  by  the  frauds  of  otherH,  or  dl8treKse<l,  it 
is  not  sullloieotto  take  the  case  out  of  the  rule. 

The  doctrine  has  also  been  ruled  by  this  eourt, 
and  should  now  be  regarded  as  the  settled  law. 

In  thu  case,  the  ooinplalnanta  bave  so  Iouk  Hient 
upon  thoir  rights  that  this  court  must  renin ui  paA> 
sive.  and  can  do  notbliiy :  and  tbtS  isequully  true, 
whether  they  knew  or  an  advene  possession,  or 
throutrh  negiigenoe  and  a  failure  to  loiAafler  their 
interests,  permitted  the  title  of  another  to  srow 
into  full  maturl^. 

THIS  was  an  appeal  from  the  Circuil  Court 
of  ilie  I'nited  States  for  the  District  of  In- 
diana, sitting  as  a  court  of  equity. 
The  facts  are  fully  stated  in  the  opinion  of 

the  court,  and  also  the  aulhorities  referred  to 
in  the  argument.  It  is  unueccessaiy  to  repeat 
either. 

MeHttv.  (MMMubn  and  Tsi#  for  ttie  ^>pcl- 

lant.H. 

.\ffiwrH.  Berrkn  and  £^9^,  Attorney-Gen- 
eral, for  the  appellees. 

Mr.  Juetiet  Danibi.  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  of  the  United   States  for  the 
Seventh  Circuit  and  District  of  Indiana.  Tlte 
complainants  In  the  CIrcnit  Court,  the  apjM-l 
lants  here.  Hied  their  *bill  in  the  year  [*i90 
1840.    It  is  allegal  and  shown,  that  with  the 
exception  of  Albert  T.  Burnley,  who  is  a  citi- 
zen of  Kentucky,  the  complaiti'mts  are  riiizena 
of  Virginia,  aud  heirs  and  devisees  of  Isaac 
Bowman,  deceased,  who  was  an  ofllcer  In  the 
Virtrinia  Reiriment.  known  a*;  tlie  Illinois  Rcir 
irnent.    That  in  the  division  and  allotment  of 
the  hinds  appn>priated  by  the  State  of  Virginia 
for  compensating  the  officers  and  soldiers  of 
this  regiment,  a  tract  of  land  of  five  Imndred 
acres  on  the  Ohio  River,  within  theCoimtv  of 
Clartie,  in  the  then  territory  and  now  State  of 
Indiiina.  was.  in  1786,  atlott^  and  conveyed 
to  said  Isaac  Bowman,  for  his  services  in  'the 
regiment  above  mentioned.   That  Bowman, 
beine  seized  in  fee  of  thh  land,  afterward;!, 
in  ^farch.  1800,  by  a  power  of  attorney  under 
bis  iiand   and   .seal,  constituted  one  John 
Gwathncy  his  attorney  in  fact,  with  full  au- 
thority to  hiy  olT  a  town  on  the  same,  begin- 
ning at  the  lower  part  thereof  on  the  river,  aud 
to  contain  one  hundn^d  and  fifty  acres  of  land. 
Tliat  bv  this  instnmient  Gwathncy  wa.s  nu- 
thorixed  to  lay  off  the  town  in  any  manner  he 
miuht  prefer;  to  convey  the  title  to  the  land 
forming  the  site  thereof  to  proper  trustees;  to 
aell  the  lots  on  whatever  credit  he  might  thinli 
propel,  and  to  do  every  other  a'  t  which  tniglit 
be  necessary  for  carrying  into  effect  the  powers 
with  which  the  said  agent  was  vested.  That 
Gwathncy  procet  ded  tfi  lay  off  the  one  bun- 
drtnl  and  rifly  acres  of  land,  to  divide  tbem 
into  lots  and  .streets  for  a  town  to  be  called  Jef- 
fersonville;  reserving  two  acres  for  a  piiMi< 
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square,  and  certain  loUi  for  the  benefit  of  his 
prindpal :  dcsignatiqg  also  a  poition  of  land  on 

In  margin  of  the  river  as  a  common.  That  he 
likewise  caused  a  map  or  phm  of  the  town  lo 
t)c  made  and  recorded.  'I'his  plan  is  maili' an 
exhibit  in  the  cnxm\  Tluit,  liavinir  laid  off  the 
town.  Qwathney,  on  the  of  June,  l?i02,  by 
indenture,  and  for  the  oondderation  of  five 
shillhitrs  thert*in  expressed,  conveyed  to  Mars- 
lou  G.  Clarke  and  oihors,  as  trustees  of  .Teffer- 
sonville.  the  one  huiuired  and  fifty  acres  of 
land  in  coaformity  with  the  plan  aoopted;  le- 
serving  to  himself,  as  attorney  for  Bowman, 
the  exclusive  right  of  applying  the  moiu  y  to 
arise  from  ealea  of  the  lota;  the  ri^ht  also  to 
have  and  use  for  and  on  b^nlf  of  Bowman, 
"  whatever  riirht  he  in:iy  now  hold  aS  DTOIVie- 
tor,  to  the  establishment  of  one  or  morererries." 
It  does  not  appear  that  Bowman  was  ever  on 
the  land  after  its  allotment  to  him;  he  eontin- 
191*]  ued  to  reside  lu  Virginia,  *where  he 
died  in  the  year  1886,  buvini^  previously  made 
and  published  his  last  will,  whereby  he  de 
vised,  among  other  property,  the  ferry-right 
mentioned  In  tht-  deed  from  Gwathney  to  the 
truateee  of  the  town  of  Jefferson viile.  That 
the  devisees  of  Bowman,  to  whom  were  as- 
'  signed  his  lands  in  Indiana  and  Kentucky,  on 
the  11th  of  May.  by  deed,  and  for  the 
coDsfdenUlon  therein  expressed  of  $dO.OOO, 
conveyed  these  lands,  together  with  the  ferry- 
rigtiis  above  mentioned  to  the  complainant, 
Burn!  3  ,  n  I  luive  united  with  htm  In  the  in 
Stitutiuu  of  tlii»  suit. 

As  early  as  the  1 2th  of  October,  IdOZ,  little 
more  than  three  mouths  after  the  conveyance 
from  Qwaihney  to  the  trustees  of  Jefitersonville, 
a  license  was  grantetl  by  the  territorial  govern- 
ment of  Indiana  to  Marston  G.  ('hirke,oneof  the 
persons  named  as  IruBtees  of  the  town,  to  Iceep 
a  ferry  across  the  Ohio  River  from  the  town 
above  mentioned.  On  the  2d  day  of  July, 
1807,  a  similar  license  was  granted  by  the  same 
government  to  one  Jofteph  Bowman.  In  the 
month  of  Dee(  iul)er.  IS2'2.  one  Oeor;;!-  White, 
having  pi-evjou.»>ly  purcliii^ed  the*  interest  of 
Clarke,  and  of  others  ilauning  under  Clarke, 
thi-  Legislature  of  the  State  of  Indiana  passed 
all  act  confirming  to  him  the  right  to  keep  a 
ferrv  from  .Jefreisonville  to  the  opposite  shore 
of  the  Oiuo. 

These  tu^  of  the  terrilorlat  and  State  gov- 
ernments were  public  and  notorious;  wtre 
parts  of  the  recorded  history  of  the  country; 
the  rights  tliey  purported  to  eonvey  were  such 
as  rojild  not  be  secretly  enjoyed,  and  tliey  ap- 
pear lo  have  ix*en  uninterruptedly  exercised  by 
the  grantees.  The  three  sevenil  ferries  granted 
have  been  united,  and  have  l)een  transferred 
by  purchase  to  the  defendant,  Wuthuu,  eon- 
jointly  with  others,  who  are  non  residents  of 
the  State  of  Indiana:  and  those  purchasers,  de- 
riving title  from  the  original  grante<?s,  have, 
from  the  commr-nci'ment  of  their  interest,  exer- 
cised an  ownership  separately  from,  and  inde- 
pendently of  either  Bowman  or  the  complain- 
ants, and  fxcmpt  from  any  assertion  of  title  by 
any  of  them,  until  the  institution  of  this  suit; 
showing  an  use  and  enjoyment  of  this  ferry, 
for  the  spaceof  lliirty-eighl  years  from  tlie  date 
of  the  grant  to  Clarke,  and  of  twenty  years 
from  the  confirm^lon  by  the  Lejrfslatttre  of  the 
license  to  White. 


The  complainants,  alli^;ing  that  the  mayor 
and  common  council  of  Jefrenonvilte,  as  suc- 
cessors of  the  original  tni.'itee.s  of  ihe  tf)wn  of 
*JeiTersonvi11e.  hold  the  equitable  estate  1*192 
in  the  ferry  for  the  benefit  of  tlie  heua  aad 
devisee.'^  of  Bowman,  made  the  eorporatkMH 
juiul  defendantii  w  ith  Wulhcu  to  their  bill;  and 
prayed  that  the  latter  might  be  enjoined  frott 
using  the  ferry;  that  he  might  renvhr  an  ac- 
count of  the  profits  thereof,  and  that  general 
relief  might  be  decreed  them. 

The  answer  of  the  defendant.  Wathen,  repels 
the  claim  of  the  complainants  to  the  ferry,  as 
having  any  foundation  on  llie  alleged  n'.ser- 
vation  in  the  deed  from  Gwathney.  or  on 
any  exception  out  of  the  estate  passed  to  the 
grantees  by  il)  tt  rlr  c  l;  relies  upon  the  validity 
of  the  grants  made  bv  the  territorial  and  St«te 
governments;  upon  the  long  and  uninterrupted 
use  and  enjoyment  of  the  ferry  under  those 
grants,  and  upuu  the  positiou  of  the  defend- 
ants iLs  a  purchaser  without  notice. 

The  corporation  of  Jeffersooville  deny  that 
they  were  created  a  corporation  by  the  deed 
from  Gwathney.  or  that  tliey  are  the  successors 
of  the  trustees  appointed  by  that  deed:  and 
they  claim  their  corporate  chamcter  and  powora 
from  the  authority  of  the  Legislature  alone; 
tliey  deny  any  riparian  or  ferry  privil^g;e8  aa 
belonging  to  the  complainants  in  virtue  of  tlie 
deed  irom  Gwathney,  and  disclaim  any  part  in 
the  eontroversy  bt*tween  tlu>  complainants  and 
Wat  hen. 

t'pon  the  hearing,  the  Circuit  Cooft  dia* 
missed  the  bill  with  costs. 

In  Ihe  examination  of  this  cause  by  the 
Circuit  Court,  and  in  its  discussion  here,  an 
extensive  range  of  inquiry  has  been  opened, 
embracing  que.^ticjns  upon  the  ojKTaiion  of  that 
clause  in  the  deed  ivoax  Gwathney  to  the  truat- 
ees  of  Jeflfersonville.  whidi  relates  to  the  ferry- 
riglit,';  claimed,  as  forming  either  a  r<'s<  rvaijon 
or  an  exception  according  to  the  principles  uf 
the  common  law.  and  as  alTected,  therefore, 
by  the  presence  of  absence  of  wonis  of  perpe- 
tuity; also  upon  the  connection  (>f  these  rigiitw 
witli.  and  their  dependence  upon,  ripfiiian 
ownerslup,  and  uj^m  the  necessity  f  -t  Mieir 
separation  fruni  the  sovereign  or  einim  ni  do- 
main, to  piMinit  of  their  exercise  by  private 
persons.  The^e  are  topics,  however,  which 
thi«  eourt  regard  as  beside  the  real  merits  of 
the  |>r(Hnf  controversy,  or  as  su{>erseiied  by 
the  true  mnciplcs  upon  which  it  ouKht  to  be 
settled.  The  real  question  InvotvecT  toodies 
neither  the  deftnition  of  ferry  privileges  nor  the 
modes  of  their  enjoyment;  *but  relates  ["lOS 
exclusively  to  the  propriety  of  interfering,  at 
the  instance  of  the  complainants  below,  with 
ihuse  rights  as  they  now  are  and  have  been  en- 
joyed by  the  dcfenflant-s,  and  of  transferring 
such  rights  and  enjoyment  to  the  (ompl  liir- 
anls  themselves.  The  complainants  are  iuvuk- 
iog  the  aid  of  a  court  of  equity:  if  they  have 

Serfect  rights,  proper  fot  the  oogniunce  of  a 
Hferent  lorum,  they  can  have  no  standing 
Iiere;  if,  on  the  contmry,  they  require  the  in- 
terposition of  this  court,  they  must  stand  or 
fall  upon  the  settled  principles  which  govern 
its  action.  The  freq^uency  and  explicitne** 
with  which  those  principles  have  been  aa- 
mmaced  by  this  and  other  tribiumLs.  would 
•eem  to  diepense  with  any  iwces.siiy  for  their 
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repf^itioo,  and  to  impart  somewhat  the  ap- 
pomuxx  of  triteness  to  their  recapitulation. 
ThH-  have  been  inalKxiie*!  by  Lord  Camden, 
wiih  a  succinctness,  and  at  the  same  time  with 
1  comprehensiveness,  compressing  within  a 
few  sentences  ahno<^t  a  sj'stem  of  ecjuity  jiiris- 
prodence,  when  he  declared,  in  SmM  v.  Clay 
(3  Brown  ?  Cliitncerv  Ht-portj*,  in  not^),  "  that  a 
court  of  equity,  which  never  is  active  in  relief 
iXaiost  conscience  or  public  convenience,  ha.s 
ilwajs  refused  its  aid  to  stale  demands,  where 
the  pvty  has  slept  upon  his  rights  for  a  great 
lagth  (if  lime.    Nothing  can  call  forth  this 
court  into  activity  but  conscience,  g(Kxl  faith, 
snd  rba5-Dnable  diligence.    Where  tliese  are 
wanting,  the  court  is  piussive  and  does  nothing; 
lache>and  neglect  are  always  discountenanced, 
to>i.  therffiire.  from  the  lx*ginning  of  this  ju- 
risdiction, there  wat;  ahvay;)  a  limit^ition  of  suit 
ID  ihi«  court."    In  a  case  very  often  referred  to 
{Hortndtn  T.  /y>rrf  Anufjtlrt/',  2  Sch,  &  Lef.), 
hor\  Redt^ale  (page  6^J6)  lays  it  down  as  what 
he  odls  the  common  law  of  courts  of  ecjuity, 
"thai  every  new  riglit  of  action  in  equity  that 
aoTues  to  a  party,  whatever  it  may  be.  must 
be  acted  upon,  at  the  utmost,  within  twenty 
yam."  Bsrtfiy.  Dmuworfy  (4  Bro.  Ch.  Rep.. 
357)  WWA  case  wherein  the  statute  of  limila- 
tinu  oould  not  directly  apply,  for  there  had 
ben  •  decree  for  an  account  that  liad  not  l)een 
proceeded  in  with  efftrct  ;  it  was  a  ca>*c,  there- 
fat,  iu  which  the  court  proc<!e<le<l  acconling 
toitd  discretion,  and  not  by  any  analogy  witli 
(be  aUtute  of  limitations:  Lonl  Alvanley.  in 
derkfing  this  case,  puts  it  u|)on  the  ground  of 
pdiBc  pdicj,  and  would  not  ])ermit  the  ac- 
floantto  be  carried  on.  tiecause  tlie  party  who 
voold  otherwise  have  been  entitled  to  it,  had 
104*]  beoi  guilty  of  such  lachcH  •as  to  render 
it  iaqnariUe  to  settle  the  ticcount  accurately, 
b  the  case  alivaily  mentioned  of  Hotenden  v. 
LaHAmmden,  ]»rd  Kedesdale  strikingly  illus- 
ititcitlw  force  and  inflexibility  of  the  principle 
oa  which  he  had  been  insisting,  when  he  ad- 
mti  to  and  disallows  the  circumstances  ad- 
dooed  and  relied  on  to  modify  the  operation  of 
tbit  principle.    After  declaring  that  lapse  of 
tine,  independently  of  the  statute,  would  con- 
ditile  the  party  in  default,  he  pnx^eeds  to  re- 
aark,  tikU  "  It  never  can  be  a  sound  discret ion 
is  the  ooart  to  jipve  relief  to  a  {H^rstm  who  has 
*Iept  npoo  hianxhts  for  such  a  lapse  of  time;  for 
tboQ^  it  is  said,  and  truly,  that  the  plaintiiTs 
iathia  aoii  and  those  under  whom  they  claim 
vere  persons  embarrassed  by  the  frauds  of 
olbfln,  yet  the  court  cannot  act  ui^on  such  cir- 
OlMlnieQB.    If  it  did,  there  would  be  an  end 
aD  llmitHtion  of  actions  in  the  cases  of  dis- 
UUMd  persons;  for  if  relief  might  be  given 
•fter  twmty  years  on  the  ground  of  distress,  so 
ii%bt  it  afti-r  thirty,  forty,  or  tifly;  there 
•eoldbe  no  limitation  whatever,  and  property' 
•ooki  be  thrown  into  confusion."   So  Sir 
Wittfaun  Grant,  in  the  case  of  licekfonl  et  at. 
y.  Wadt  (17  Vea..  87),  declares  that  ■•  courtjt  of 
«qaiij  by  their  9wn  rules,  independently  of 
MjMatnlcaof  limitation,  give  great  elTect  to 
l>H*fc  of  tinie.  and  tiiey  refer  frequently  to 
<be  autnies  of  limitHtion,  for  no  other  purpose 
<^  ai  famishing  a  convenient  measure  for 
tbe  Ingtb  of  time  that  ought  to  operate  as  a 
bv  la  amity  of  any  |)orticular  demand." 
T%ii  TOdrine  of  an  equitable  bar  by  lapse  of 
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time,  so  distinctly  announced  by  the  Chancel- 
lors of  England  and  Ireland.  Irns  been  ruled 
with  equal  force  by  this  tribunal  in  the  cases  of 
IWtottt  V.  Grafz  (6  Wheat.,  481),  of  lluqlie*  v. 
E(Uardo  (9  Wheat.,  489).  oi  MilUr'n  lieirn  v. 
ifclntyre  (0  Peters.  61).  and  of  Piatt  v.  Vattier 
ct  al.  (9  Peters.  405).  It  should  now  be  re- 
garded as  settled  law  in  this  court. 

Can  the  pretensions  of  these  complainants 
bear  examination  by  the  standard  which  this 
rule  ordains?    The  town  of  JefTersonville  was 
established,  by  tiie  agent  of  the  original  propri- 
etor of  the  site  on  which  it  stands,  in  June, 
1802.    The  first  ferry  was  granted  by  the  terri- 
torial government  in  October.  1802';  a  period 
almost  coeval  with  the  creation  of  the  town 
itself.    This  gnint  (like  every  other  for  a  sim- 
ilar purpose  mentioned  in  the  rec;ord)  was 
made  in  no  union  or  connection   of  inter- 
ests with  the  original  'proprietor  of  [*195 
the  lands,   but   in  a  wholly  separate  and 
distinct  interest.    It  is  proved  that  the  agent 
of  the  original  proprietor  resided  in  the  im- 
mediate   neighborhood.     He    may    be  pre- 
sumed,from  hisugeticy  in  liiying  off  and  .selling 
the  lots,  to  have  been  familiar  with  the  loc-ali- 
lies  of  the  place  and  with  the  interests  and 
pursuits  of  the  occupants.    He  is  shown  to 
liave  had  knowledge  (»f  the  existence  of  a  ferry 
at  the  place,  and  to  have  availed  himself  of  its 
accomcHlation  like  other  passengers.    The  use 
of  this  8e[)arate  and  independent  ferr\*-righl  has 
existed  from  the  first  grant  to  the  in.«titution  of 
this  suit,  for  a  peritKi  of  thirty-eight  years, 
without  an  intimation,  during  this  interval,  of 
a  right  in  the  complainants  or  in  those  from 
whtmi  they  dtjiluce  title.    Throughout  all  this 
time,  the  holders  of  this  ferr)'.  with  a  feeling 
of  security  which  circumstances  were  well  cal- 
culated to  inspire,  have  In-stowed  their  care  and 
their  means  upon  an  enterprise  to  which  they 
were  prompted,  no  doubt,  by  considerations  of 
prf)fit,  but  one  not  the  less  useful  or  laudable, 
nor  less  entitle<l  to  protection  for  that  reason : 
an  undertaking  highly  promotive  of  public  ad- 
vantage.   Caui  these  (letendants,  under  circuiu- 
stances  such  as  are   here  enumenited,  and 
consistently  with  the  principles  of  this  court. 
I)e  now  arri'sted  in  this  enterpri.se?  and  this  at 
the  instance  of  persons  who  may  in  some  sense 
be  regarded  as  having  prompted  them  to  it,  if 
not  by  express  invitation  or  by  the  connivance 
of  their  agent,  yet  by  their  own  long  abandon- 
ment of  whatever  interest  in  the  subject  they 
may  once  have  jsossossed?   Such  a  pr(XM.>eding 
wouNl  not  accord  with  the  maxims  of  a  court 
"  which  is  never  active  to  give  relief  against 
conscience  or  public  convenience,"  or  •*  to  a 
party  who-has  slept  upon  his  rights;"  a  court 
which  '*  nothing  can  call  forth  into  activity 
but  conscience,  good  faith,  and  rejisonable  dil- 
igence."   In  this  instance  the  complainants 
have  slept,  long  slept  upon  their  rights;  by 
their  want  of  reas<niable  diligence,  others  have 
been  induced  to  embark  in  an  undertaking 
against  which  these  complainant.*-  had  power  to 
warn  them;  with  respect  to  these  parties,  there- 
fore, this  court  must  remain  passive,  and  can 
do  nothing. 

It  was  insisted  in  the  argument  for  the  com- 
plainants, that  Bowman,  the  ancestor,  having 
remained  in  Virginia  until  his  deiUh  in  18'J6. 
never  had  knowknlge  of  an  intrubiou  upon  his 

99 


I 


195 


ScrilKMK  COUUT  OK  THK  UnITKD  StaTB*. 


1843 


ferry  rights;  and  that  without  such  knowledge, 
lOO*]  no  presumption  on  the  score  *eitherof 
neglect  or  acquiescence  could  be  allowe<l 
against  him.  In  the  first  place,  with  regard  to 
the  fact  of  ignorance  here  aflsotned,  this  cannot 
bt;  adinilte<l;  because  it  is  proved  that  CJwatli- 
ney,  the  agent,  resided  in  the  immediate  neigh- 
borhood: that  from  his  agency  in  laying  oil 
aii(l  .-( llinj;  the  lots,  he  w;is  ncccsHarily  con- 
nected with  tlie  affairs  of  the  town;  and  it  is 
shown,  beyond  quention,  that  he  had  knowl- 
edge of  the  I'xisteuce  of  tlx.-  furry,  and  had  act- 
ually used  it  Hi  an  early  period  aft«'r  its  estab- 
Usloncnt,  ihoiiirh  the  prectw  time  when  is  not 
ascertnine<l.  l^el  it  be  conceded,  however, 
that  Bowman  and  his  family  omitted  to 
inform  themselves  of  the  right  set  up  to  this 
ferry  bv  others;  it  is  not  perceived  bow  such  a 
conoeasion  would  strengthen  the  claim  of  the 
compluinuiit^.  or  impair  the-  title  of  the  defend- 
ant, as  accruing  from  lapse  of  time.  The  de- 
fendant, or  his  grantors,  did  not  enter  under 
R>wman;  nor  in  subordination  to  any  title 
of  his;  they  have  alwavs  claimed  under 
grants  from  a  wholly  dllferent  authority, 
and  adversely  to  Bowman  and  to  everyone 
else.  If  iiowman,  by  negligence,  or  by  failure 
to  look  after  and  protect  his  own  interests,  per- 
mit the  title  of  another  to  grow  into  full  matu- 
rity, he  thereby  recognizes  the  force  of  the 
principle  of  the  bar  by  lapse  of  time,  which 
creates  a  title  as  complete  m  equity  as  would 
be  imparted  by  an  express  conveyance.  This 
conclusion  follows  by  regular  ileduction  from 
all  tiie  authorities  upon  this  doctrine  of  lapse  of 
time,  and  is  established  by  the  express  langu^ 
of  this  court  in  the  case  of  Boon  v.  Chik.n  (10 
Peters.  223),  where,  in  speaking  of  one  who»e 
acts  may  make  him  a  trustee  bj  ImpUcatlon,  it 
holds  this  languace:  "His  possession  enables 
him  to  haveatlea^it  the  same  protection  a-s  that 
of  a  direct  triMlee, who,  to  the  plaintitl's  knowl- 
edge, disavows  the  triist,  and  holds  adversely; 
as  to  whom  the  time  runs  from  the  disavowal; 
becauiie  his  possession  from  thenceforth  is  ad- 
vorae.  The  poasesaion  of  the  land  is  notice  of 
a  claim  to  it  by  the  possessor  (Sugd.  Vend.. 
753),  if  not  held  by  a  contract  or  purchase;  it 
is  fron  its  inception  adverse  to  all  the  world, 
and  in  twenty  jrears  bars  the  owner  in  law  and 
in  equity."  In  conformity  with  this  doctrine 
is  the  decision  in  Buctuinnon  etal.  v.  L'p*haw, 
made  during  the  present  term  of  this  court. 

We  consider  the  pretensions  of  the  com- 
plainants below,  the  api)ellanl8  here,  to  be, 
upon  every  correct  view,  within  the  opera- 
197*J  tion  *of  the  equitable  bar,  by  lapse  of 
time;  we  hold,  therefore,  that  the  Circuit 
Court  proiK-rly  disniis^sed  their  1)ill,  ami  we  ac- 
cordingly affirm  the  decree  of  that  court. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  rt  rord  fruni  the  Circuit  Court  of 
the  United  btates  for  the  District  of  Indiana, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  Is  here- 
by afflimed,  with  costs. 
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THOMAS  E.  ELLIS,  JONATHAN  M.  HILL. 
DANIEL  liOPEli.  AND  T.  B.  BETHEA. 
Plaintiffs  in  Brror, 

e. 

THOMAS  JONES.  Administrator  of  MoHimA- 
viLLB  D.  Taylor.  Deceased. 

Alabama  Imp — ffor^rm'ng  o>Utrtinn  <if  teeured 
dehh — court  equally  diruUd. 

Tin- law  (if  th»»  Sfato  of  AlatiHinu,  pa!*-i<-<l  in  IS21. 
t:b.2<>.  s>f. .'),  •which  mithorizcH  ficcnrlties  to  nnjulre 
of  tlie ercilltor  lorvvitti  lo  put  t\\f  hoiirl.  \c,  in  f»»iit 
airainst  the  principiil,  ami  ahsnh  »'s  the  M-runtj'  un- 
less the  creditor  l  omnn  ni  i-s  suit  ami  iiTf.  iluc  dlli- 
KeiHt"  to  colUu't  the  lielit  Irom  fhr  principal.  dof« 
not  include  a  cami  where  the  parties  (principal  aad 
seourtty)  unite  In  a  Joint  and  several  saatoa  bUL 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  StaAea 
for  the  Southern  District  of  Alabama. 

On  the  16th  of  January.  18:37,  the  pteintifla 
in  error  executed  the  following  bill: 

:^5,000  Wilcox  C.  U.,  Ala., 

January  16. 1887. 

Twelve  months  after  date,  we  or  either  of  ua 
promise  to  pav  .Montmville  D.  Taylor,  or  bear- 
er, the  sum  of  five  thousand  dollars,  value  re- 
ceived of  him,  as  witness  our  hands  and  seals. 

Thom.\8  E.  Ellis,  [l.  a. 
Jonathan  M.  Bill,  l.  a. 

D.  ROPKB,  L.  8. 

T.  B.  BcniKA.        (l.  8.^ 

At  sonic  time  after  the  date  and  delivery  of 
the  above  bill.  Taylor,  the  obUgee,  died  intes- 
tate, and  Thomas  Jones,  a  citizen  of  the  State 
of  North  Carolina,  became  his  luiminlstrator. 

*In  November.  IH^^O.  Jones  brought  [•IBS 
suit  against  all  the  obligors  in  the  Circuit  C-ourt 
of  the  United  States  for  the  Southern  District  of 
Alabama.  The  defendants  were  returned  "not 
found;"  but  the  suit  being  renewed  to  Hardi 
Term.  1840,  they  were  all  served  with  proona 
except  Hill,  who  was  never  reached. 

liethca  and  Roper  severed  in  their  pleas  from 
Ellia.  The  latter  pleaded  usury,  and  that  he 
had  only  received  f4.000  for  the  bill.  Bethea 
and  Roper  pleaded  that  they  were  only  sureties, 
but  their  plea  not  beins;  sustained,  a  jury  was 
impaneled,  who  found  a  verdict  against  the 
whole  three,  for  $4. (KM).  As  far  a.«  Ellis  was 
concerned,  there  was  no  appeal,  and  the  only 
question  before  this  court  was  upon. the  vidlditjr 
of  the  pleas  of  Bethea  and  Roper. 

In  order  to  understand  these  pleas,  it  ia 
nc<?ea8ary  to  refer  to  the  laws  of  Alabama. 

The  Act  of  (cli.  26.  sec.  5.  found  in 
Aikin's  Digest  dd  ed.  title  ••Securities,"  sec.  6. 
p.  885),  is  a.s  follows: 

"When  any  person  or  persons  sliall  becoote 
bound  as  security  or  securities,  by  bond.  bin,or 
note,  for  the  paynu  nt  of  money  or  any  other 
article,  and  shall  apprehend  that  his  or  their 
principal  or  principals  is  or  are  likely  to  become 
insolveni,  or  to  mirrrate  from  this  State  without 
previously  diM:hargiug  anv  such  bond,  bill,  <»r 
note,  it  shall  be  fiwiul  tot  such  security  or 
securities  in  every  such  case  (provided  an  aeiion 
shall  have  accruetl  on  such  lK)nd,  bill,  or  note), 
to  require,  by  notice  in  writing,  of  his  or  their 
creditor  or  creditors, forthwith  to  put  the  Ixjml. 
bill,  or  note.by  which  he  or  they  mav  be  bound 
aaaeouiitj  or  secoiitlea,  as  aforesaid,  in  suit; 

HOWAIID  t« 
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ind  unlcsK  the  cnKlltor  or  cre<litor8  so  rcquiro<i 
U>  put  such  lK>nd.  bill,  or  note  in  suit,  shall  in 
a  resaonablc  time  commence  an  action  on  f  tick 
bond,  bill,  or  note,  and  procee<l  with  due  dili- 
pencc  in  the  ortlinary  course  of  law,  to  recover 
judemeni  for.  and  by  execution  to  make,  the 
imount  due  by  8uch  bond,  bill,  or  note;  the 
creditor  or  creditfjrs.  so  failing  to  comply  with 
the  requisition  of  such  security  or  securities, 
fhall  thereby  forfeit  the  ri^ht  which  he  or  they 
otherwise  would  have  had,  to  demand  and 
receive  of  such  security  orsecurifies.the  amount 
which  may  be  due  by  such  l)ond.  bill,  or  note." 

Retbea  and  Roper  filed  two  pleas;  the  first  of 
which  allesre<l  that  they  were  sureties;  that 
BIit«  alone  received  the  consideration  for  the 
bill,  that  the  intestate  knew  this;  that  until  the 

IWf*]  —May  of  .  1839.  Ellis  was 

■olvent.  in  j?ood  credit,  and  had  pro|x*rty  suffi 

dent  to  pay  the  debt;  that  on  the  day  of 

July,  1838,  in  the  lifetime  of  the  intestate,  they 
gave  notice  that  he  was  required  to  institute 
rait  against  Ellis;  that  by  reasonable  diligence, 
be  could  have  collected  the  <lebt  from  the 
principal:  that  the  intestate  did  not  and  would 
not  prost-cuie  his  deman<l  within  a  rea.M>nable 
lime  thereafter,  but  did  not  sue  until  the  com- 
mencement of  tbis  suit;  and  that  Ellis  had 
become  insolvent. 

The  ■second  plea  stated  the  same, in  suljstance, 
with  the  addition  that  the  notice,  given  to  the 
intestate  refjuiring  him  to  sue,  was  in  writing. 

To  these  pleas  a  replication  was  put  in.  aver- 
rinir,  that  in  the  single  bill  sealed  with  the  seals 
of  the  defendants.  Bethea  and  Hoper  did. 
^inily  and  wverally  with  the  said  Ellis,  prom 
»e  to  pay:  and  thereby  admitted  themselves  as 
principals  in  the  said  note;  and  that  they  ought 
not  to  he  permitted  to  aver  that  they  are  sure- 
tieiand  not  principals,  nor  that  they  had  no 
interest  in  the  considenilion  thereof.  lx?cause  of 
the  admission  and  promise  in  the  bill  aforesaid. 

To  this  replication  there  was  a  demurrer.and 
a  joinder  in  demurrer. 

The  judgment  of  the  court  was  that  the  rep- 
lication was  sufficient  in  law.  and  thai  the  de- 
munrr  should  \>e  overruled;  from  which  judg- 
ment Betlieji  and  Hoper  brought  the  caj<e  up,  by 
wrril  of  i-rrur. 

Mr.  H.  Johtuton  for  tlie  plaintiffs  in  error. 

Mr.  Jones  for  the  appellee. 

Mr.  Johnmn'*  point  was.  that  the  law  of 
AMwima  authorizes  such  a  defense'  its  waa  made 
brthe  plea,  without  n>gard  U)  the  form  which 
tte  obHgation  sued  upon  may  assume,  when,  in 
fact,  tM  relation  of  nrinci[)al  and  security 
dills:  or.  at  least,  so  allows  it,  if  such  fact  is 
temm  to  the  creditor. 

It  b  averrod  in  the  pleadings,  that  the  intes- 
tate knew  that  they  wen*  sureties,  and  I  hat  they 
pm  notice  lo  tiie  administrator  to  proceed 
against  the  principal,  which  notice  wa**  given 
in  writing.  In  1  Stewart.  11.  the  plea  was  the 
■■Mas In  this  case:  replication  thai  the  notice 
was  not  In  writing;  on  demurrer,  decided  in 
fsTorof  the  defendant.  4  Porter.  233,  sup- 
200*]  poaed  ♦to  overrule  the  alKive,  but  it  is 
^town  not  to  do  so  by  9  Porter.  ;i34. 

The  statute  is  a  cumulative  remedy,  and  it  is 
Uierefore  only  necessar}*  to  aver  the  facts, 
aadjBct  and  insolvency.  The  law  is  the  same 
h  New  York.    (See  13  Johns..  174.) 

As  to  the  second  plea.  The  siaiuie  (Aiken's 
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Dig.  of  Laws  of  Alabama)  requires  three 
things. 

1.  There  shall  l)e  a  note.  «fec..  for  the  pay- 
ment of  money. 

2.  That  notice  jihall  W  given  to  the  holder. 

3.  That  there  must  he  a  neglect  on  his  part. 
It  is  admitted  hert;  that  the  pleas  contain  all 

the.«'e  averments,  but  the  replication  -viys  that 
the  obligation  being  joint  and  several  all  were 
j)rincipais:  and  the  (jueslion  is.  whether,  the 
instrument  l)eing  under  seal,  the  fact  of  surety- 
ship can  be  inquirwi  into.  Is  the  .statute  appli- 
cable to  cases  where  the  fact  of  suretyship  docs 
not  appear  on  the  face  of  the  instrument? 

G«?neral  nile  is. that  parol  evidence  is  not  ad- 
missible to  var}'  written  contract;  but  there  are 
exceptions,  one  of  which  is.  where  two  parties 
are  bound, but  one  is  only  surety.  (2  Stark., c<l. 
of  1834,  p.  773.  title  "Surety.")  This  In-ing  the 
law,  the  act  did  not  intend  to  shut  it  out.  for  it 
meant  to  benefit  the  surety. and  not  the  cretlitor. 
The  first,  second.  an«l  third  .sections  all  show 
this.  Hy  the  Act  of  1811  (ch.  1.  sec.  2.  same 
Digest,  104).  parol  evidence  must  be  admitte<l, 
or  the  sheriff  could  not  comply  with  the  Act. 
(See.tilso,  Act  of  1827.ch.  27.)  The  cases  sustain 
this.  (1  Stewart;  13  Johns.. al)oye  cited;  5  Por- 
ter, 443;  and  3  Stewart.  9.  160.) 

yfr.  done*,  for  appellee,  maintained  that  the 
replication,  though  but  a  re-averment  of  what 
sufficiently  apfwars  in  the  de<"laration  and  on  the 
face  of  the  cause  of  action  itself,  waa  a 
good  answer  t«)  the  plea,  and  was  pro|ierly  sus- 
tained on  demurrer:  that  the  plea  itself  was 
bad  on  general  demurrer,  and  he  was.  for  that 
reason,  entitled  to  judgment  on  the  demurrer. 

f'ase  in  13  Johnsf)n  stands  on  sjH'cial  ground; 
the  holder  of  the  note  had  promised  to  sue  the 

firincipal.  Kinrf  v.  finldmn  (2  Johns..  Ch. 
lep.,  r).')2-/5.')4).  l.iys  down  the  rule  with  great 
clearnes-s.  that  if  the  creditor  gives  time  to 
principal  by  a  positive  act,  it  (fischarges  the 
surety.  But  it  nuisi  be  by  a  positive  act.  (See 
10  *I^eters.257:  3  Wheat..  520;  7  Peters.  [♦201 
126.)  Plea  defective.  Ixjcause  does  not  say  for 
how  long  a  time  the  creditor  neglected  to  sue 
principal ;  what  is  reasonable  time  is  a  question 
of  law.  and  the  time  must  be  stated. 

Law  says  where  a  person  is  bound  as  surety: 
but  this  case  is  not  so ;  he  is  bound  as  principal. 
Starkie  refers  to  the  ca.se  of  co-obligors,  and 
not  that  of  obligee  agjiinst  obligor.  The  case 
in  9  Porter  is  where  one  was  bound  expressly 
as  surety.  Statute  is  a  penal  one. 
Mr.  Johnmn.  in  reply : 

13  Johnson  only  re-affirms  7  John.son.  which 
carried  out  the  English  doctrine.  (13  Johnson 
cited  with  approbation  in  Sprigy  v.  Btink  of 
Mount  PleoMnt,  10  Peters.  2«6.)  Statute  not 
penal,  but  remedial.  In  1811  lK*gan  to  protect 
surety,  but  did  not  carry  it  far  enough.  They 
substituted  a  legtd  presumption  of  mischief  for 
actual  proof,  by  making  notice  conclusive. 
Nothing  in  the  act  to  require  suretyship  lo  lie 
apparent  on  the  face  of  the  instrument.  It  ia 
admitted  that  after  surety  has  paid  the  debt, he 
may  enter  up  judgment  against  the  principal; 
did  Legislature,  then,  intend  surety  lo  be  sued 
before  he  should  have  any  relief?  In  Alabama 
all  contracts  are  several  as  well  as  joint,  and 
then-fore  all  would  Ik*  shut  out. 

Not  an  open  question  (3  Stewart,  9,  IfiO);  in 
1880  where  a  bill  of  suretv  was  .dismissetl, 
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ause  he  bud  a  dcfi'nsr  at  law  by  giving 
otice  to  the  creditor  and  did  not  avail  birn»eK 
f  it.   9  Porter  mys  atatule  to  a  cumulallye 
remedy. 

Mr,  Joue-H  refers  the  court  to  L'mtid  Stat^-nv. 
BmdUy  (5  Peters.  904). 

The  court  1h  inp  equally  divided,  the  judg- 
ment of  tlie  court  below  wa8  afUrmed. 

ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script  of  the  record  from  tiie  Circuit  Court  of 
the  iJiiited  States  for  the  Southern  District  of 
Alabama,  and  was  arcrupd  by  roun'^cl:  on  con- 
si*  Icration  whereof,  it  is  now  here  oriiered  and 
acljud{;c-d  by  this  court,  that  the  judj;ment  of 
the  said  Cinniit  C'cHirt  in  thi«<  cause  bt?,  and  the 
same  is  hereby  athrmcd.with  costs  and  damages 
at  the  rate  of  dz  per  oeDtum  per  annum. 


202*]  "WILLIAM  T.  MrCLUHG.  JOHN 
C.  PARKY,  AND  ENOCH  J.  UIGBY,  Part- 
ners doing  business  under  the  firm  of  Mo* 
Clubo»  Parbt  a  Higbt.  Aasfgnees  of  Jambs 
Harlbt.  FietSml^  in  B^rror, 
r. 

LAWRENCE      KINGSLANT).  ISAAC 
LIGHTNER,  and  JAMES  CUDDY.  Part 
ners,  doing  buninees  under  the  linn  of  Kikoh- 

LAjro,  LlOHTNBR  ft  CVDDT,  D^ktubKllU. 

IWfUUion,  uhat  fiKt*  justify  preaumption  of 
UetMB  to  1M0 — OMtigneen  of  jMitent-right,  rule* 
ffowminff — trial  of  action  for  violation  of— 
Aetf  of  ISSff,  ch.  S8,  and  J8.JG,  eh.  857. 

If  a  ptTHon  employed  In  tho  nmniifactory  of  i 
aiiothiT,  \vhll<'  rc(  ('i\  injf  waKt'?«.  mak<'s<  v[><'riitu  nt8 
at  the  o.v|M  nsr        in  thi-  rnat)iitact4>iy  of  his  ein- 

?i|oyer;  Iih.h  his  wa^rs  iin  i<'i(s<  i|  In  coti>!o<iu«'noc  of 
he  uS4'ful  n-Mult  ol  ttu-  «"\ |m  liiufiit^i ;  tnuk<'8  th)^ 
artiilf  iii\fntod  anil  permits  his  tiuphijcr  to  U!M'  it, 
n>)  (■oirii>en8Htlon  for  Itn  iiw  iKMinr  pahl  or  ficiiiiunl- 
«<i,  and  then  oliUiins  a  pntfnt,  thfw  facts  will  Jiih- 
tU'v  the  prtwumption  of  u  license  to  uw  thf  inycn- 
tion. 

8uch  an  unmolcstprl  nnd  notorions  n^'of  tho  In- 
vpntlon  prior  to  ttic  iipplit-jition  for  a  patent,  will 
bringr  tho  CMso  within  the  provUion^  of  th«'  7th  s«'c- 
tlon  of  tho  Act  of  1K».  ch.  83. 

The  usHiKnocs  uf  a  patent- right  take  it  subject  to 
the  leKBi  ooiuwqueneesof  tiie  iwevioiiBaetB  of  fttae 
patentee. 

The  14th  and  Wth  iwctlons  of  the  Act  of  183ft,  ch. 
857,  prescrllx'  the  nilcs  which  mtiHt  jrovorn  on  the 
trial  of  aotlons  for  the  violation  of  patent- riirht«; 
and  these  sections  are  o[>erative^  so  far  a^t  they  are 
applicable,  notwitbstandinir  the  patent  may  ha\'o 
been  granted  before  tho  passago  of  the  Act  of  1836. 

The  woirdab  "any  newljr  to^eiited  maobioe,  man- 
vtaofettvs.  or  oompcNritlon  of  matter/*  In  the  7th 
seotipo  of  the  Aefeof  U3Bii  have  the  same  meaniny 
as^ventlon.**  or  *'thlDir  patented." 

rpHIS  case  was  brought  up^      writ  of  error 


X  from  the  CircaU  (^urt 
for  the  Weitem  Di^tru  t  of 
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The  facta  an  aulliciently  stated  in  the  opin- 
ion of  the  court. 

The  bill  of  (>xceptionH  which  was  taken  on 
the  trial  below  was  as  follows: 

And  the  plaintiff  thereupon  excepted  to  cer- 
tain parts  of  the  instructions  so  fj^ven  by  the 
court  to  the  jury,  which  iuslriictions  so  except- 
ed to  ar^herdnafter  set  forth,  to  wit: 
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"It  Xvx-i.  however,  been  nrixcd  by  fht-  plaint- 
ill's  counsel  that  the  right  t«)  the  continued  use 
is  restricted  to  the  *  specific  maiAine.  maou- 
facture,  or  compoi-ition  of  niaftcr  so  made  or 
pt:rcha.sed.'  so  that  a  defendiint  i^  protected  no 
farther  tlian  in  the  case  of  the  invention  (for 
which  this  patent  was  granted)  prior  to  the  ap- 
plication, and  is  liable  to  dama^  if  he  makes 
any  rolls  bv  Harlev  s  plan  afterwards. 

We,  therefore,  feel  bound  to  talie  1*203 
the  words.  *  newly  invented  maefne.'  In  we  Act 
of  1889,  raanufucttirc,  or  composition  of  matter 
and  such  invention,  to  mean  the  invention  pat- 
ented, and  the  worda  *  fipedflc  machine.'  to  re- 
fer to  the  thinjr  ori/::inally  invented,  whrrcof 
the  exclusive  ri^ht  is  procured  by  patent,  but 
not  to  any  ne«viy  disoovwed  improvement  to 
an  existing  patent. 

•  ■  The  use  of  the  patent  must  Ix*  of  the  same 
specific  improvement  originally  invented,  na 
was  before  the  application  used  by  any  person 
who  had  purcha(*ed  or  constructed  the  ma- 
chinen'  on  which  he  ojx^rated  to  produce  the 
effect  described  in  the  specification;  but  when 
such  person  confines  the  future  case  to  the 
specific  mmic.  method,  manner,  and  process  of 
producing  the  described  effect,  it  is  bv  the 
words  and  true  meaning  of  the  law.  without 
liability  to  the  inventor  or  other  person  inter- 
ested m  the  invention,  so  construed,  and  by 
thus  protecting  the  person  who  has  entraged  the 
use  of  !in  invention  Ix'forc  the  npi>!i(  atlon  for 
a  ] latent,  the  great  jjbject  of  the  patent  laws,  as 
dec  lured  in  the  4th  section  of  the  Act  of  1887, 
will  be  consummated;  tliat  is.  to  protect  the 
rights  of  the  public  and  *of  patentees  in  pat- 
ente<i  Inventions  anil  improvements.'  (4  Story. 
3547.)  A  di^erent  construction  would  make 
it  necessary  to  carry  into  all  the  former  laws 
the  same  literal  exposition  of  the  various  terms 
(ised  to  expretts  the  same  thing,  and  thereby 
changing  the  law  aooordlog  to  every  change  or 
phraseology,  make  it  alab^inth  of  nMKtiiCBble 
confusion. 


'•  Our  opinion,  therefore,  is,  that  the' 
anis  have  a  right  to  the  continued  use  of  lh<' 
improvement  patented  to  llarley;  the  facts  of 
the  case,  which  are  not  controverted,  have 
equal  effect  with  a  license,  and  the  evidence 
bnngs  the  defendant  luider  the  protection  of 
the  Act  «»f  1S;}9.  by  the  unmolested  notoriouji 
use  of  the  invention  before  the  application  for 
a  patent  Nothing  has  been  shown  on  the  fiut 
of  the  plaintillB  to  counteract  the  edieet  of  this 
prior  use;  asaasiniees  of  Harlev,  they  Mand  in 
his  pfau»  as  to  rifht  of  resnonsibility ;  they  look 
the  patent,  subject  to  the  Icjal  mn^ecpiences  of 
his  previous  actH.  and  conneeliug  tht»e  with  tb«- 
want  of  an  assertion  of  a  right,  to  the  use  hv 
the  defendant*  of  the  inveiilinn  patented,  till 
this  suit  was  brought  in  tSepteuilx'r.  INii.  pro- 
tects them  from  liability. 

*"In  our  opinion,  your  verdict  ought  [*204 
to  be  for  the  defendants.  Verdict  accordingly, 
and  jiidgment  for  defendants," 

Mr.  Dunlap,  on  behalf  of  the  plaintiffs  an 
error,  contenoed  that  the  oomt  beknr  had  ened 
in  charging  the  jury — 

1.  Tiiat  the  facts  Justified  the  prcsumptioo 
of  a  license  or  grant  to  use  the  Inventioo.  aad 
that  defendants  were  protected  tlMffid^Tt  iMfe- 
pcndenl  of  any  act  of  Congresa. 

9.  That  the  woids  **8peelfic  maoliiiMr*  !■ 

Howaa*  1. 
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the  4tli  scctioo  of  the  Act  of  1839,  referred  to 
fhp  invention  itself,  and  that  the  authority  to 
■iM  ii  Ifc  fure-  tin-  patent  carried  the  ri>;ht  to 
cooiiaue  to  make  aad  use  it  after  the  patent 
M  toned. 

JfK  Jfutiee  Bai^dwin  delivered  the  opinion 
«l  theooart: 

Tbi^i  ra«*r  o^mrx  here  on  a  writ  of  error  to  | 
ilir  Circuit  Court  for  the  Wi'^tern  District  of 
Pfooajrivania,  in  an  act  ion  brou<;ht  by  the 
plaiotiff^.  a-fignee**  of  Jiinies  Ilarlcy,  against 
tb*  dcfemlants.  for  the  infringement  of  a  pat- 
ent granted  to  Harley  for  un  improvement  in 
tke  mode  of  caaling' chilled  rollers  and  other 
mrtallie  cjrtlndere  and  cones,  in  which  judg- 
ni»  nt  was  rendercnl  for  the  defi  iidunLs.  On 
tii#  trial  it  appeared  in  evidence  that  it  had 
Ipof  been  %  Ariderafum  to  find  out  some  mode 
by  whicli  iron  rollers  or  cylinders  coul<i  be  so 
cnH  that  when  the  metal  was  intrtxiueeii  into 
Ike  mould  it  should  caiLse  a  swyrl  or  rotary 
ino<irin.  by  which  the  Ilo^  or  dross  would  be 
thrown  into  the  centre  instead  of  the  surface 
of  the  qrlindcr.  By  the  old  mode,  the  metal 
WW  conveyed  from  the  furnace  to  the  mould 
through  a  gate,  or  pii>e,  placed  in  a  horizontal 
or  perpendiciiliir  dire<!tion.  The  mode  alleged 
to  nave  been  invented  by  Harley  ia  thus  dc- 
KTfbed  lo  the  apedflcatlon  annexed  to  the  pat- 
tot:  "The  tulH-  111-  tubes,  or  pa.ssages  called 

Cti  tbioujdi  which  the  metal  to  be  conveyed 
the  moulda  dudl  not  enter  the  mould  per- 
p»T»dicuIarly  at  the  Iwttom.  but  slanting,  or  in 
a  dirediun  approaching  to  a  tangent  of  the 
grinder,  or  if  the  gates  enter  the  moulds  hori 
zontally,  or  nearly  so,  shall  not  enter  in  the  di- 
mrtion  of  the  axis  of  the  cylinder,  but  in  a 
taagent  form,  or  iacliniog  towards  a  tangent 
fld  the  cylinder." 

This  wan  the  thing  palenteil.  consisting  solely 
ia  chjuiging  the  direction  of  the  tube,  wbich 
S<N^*]  conveyed  the  metal  to  the  mould  *^from 
a  horinmfnl  or  perpeodlcuhr  poaitbm  to  an 
ini,iiiar  one ;  it  produced  the  denied  elbct  and 
was  highly  useful. 

The  novelty  of  the  invention  was  ranch  con* 
tt^ted  .it  the  trial,  but  as  tlie  vww  turned  on 
iihtx  i>oirit.-<,  tliat  became  uo  immaterial  ques- 
tka;  as  the  case  comes  before  us,  on  excep* 
tioos  to  the  charge  of  the  court,  which  assumed 
Uut  Harley  was  the  original  and  true  inventor 
of  the  improvement,  and  put  the  case  to  the 
jaxj  on  the  following  facts,  which  were  in  full 
poof,  in  nowise  contradicted,  and  admitted  to 
m  truv: 

^^^haft  Harler  Wia  employed  by  the  defend- 
■battiielr  foundry  In  nttsburgh,  receiving 

wage*  from  them  by  the  week;  wliile  so  enr 
pbjed,  he  claime<l  to  have  invented  the  im- 
Itaveneot  -jpatented.  and  after  several  unsuc- 
<»*Bful  experiments  made  a  sxiccessful  one  in 
October,  18S4;  the  cxjperimeutN  were  made 
ililfti  lioftntiantM'  foundry,  and  wliolly  al  their 
«tpei»e.  while  Ilarlev  wa««  receiviiii;  hin  wages, 
which  were  increasc<l  on  account  of  the  useful 
r'.>ult.  Harley  continued  in  their  employment 
4^va^  until  January  or  Februarv,  18:i5, 
flmg  all  which  time  he  made  rollers  for 
Ih'tn:  he  often  spoke  about  i)ro(  uriii.L,'  a  patent, 
ai«4  prepared  axxn  than  one  set  of  papers  for 
tht  porpoee;  OBde  liit  applicatltm  ue  17th 
February.  188VJv  M  patent;  It  was  granted 


on  the  3d  of  March,  assigned  to  the  plaintiffs 
on  the  16th  of  March,  pursuant  to  an  agree 
ment  made  in  January. 

While  Harley  continued  in  the  defendants' 
employment  he  proposed  that  they  shonM  take 
out  a  patent  and  pun  1ki<^'  his  ri.ght.  which  they 
declined;  he  made  no  demand  on  them  for  any 
compensation  for  u^g  his  improvement,  nor 
gjive  them  any  notice  not  to  use  it.  till,  on  some 
misunderstanding  on  another  subject,  he  gave 
them  such  notice,  about  the  time  of  his  leaving 
their  founflry.  and  after  makinir  the  airr^enmnt 
with  the  plaintiffs,  who  owned  a  foundi y  in 
Pittsburgh,  for  an  assignment  to  them  of  liis 
right.  The  defendants  continuing  to  make 
rollers  on  Harley's  plan,  tlie  ()rcsent  action  was 
brought  in  October.  IS^i-"),  witliout  any  previous 
notice  by  them.  The  court  left  it  to  the  jury 
to  decide  what  the  facts  of  the  case  were;  bm 
if  they  were  na  testified,  charged  tluit  they 
would  fully  justify  the  pn^umption  of  a  license, 
a  special  privilege,  or  grant  to  the  defendants 
to  use  the  invention ;  and  the  facts  amoimled 
to  "a  consent  and  allowance  of  sucli  use,'  and 
show  such  a  consideration  as  would  sup- 
port *an  express  license  or  grant,  or  [*200 
call  for  the  presumption  of  one  to  uieci  the  jus- 
tice of  the  case,  by  exempting  them  from  liabfl* 
it^;  having  equal  effect  with  a  license,  and 
giving  the  defendants  a  right  to  the  continued 
use  of  the  invention.  The  t'ourt  also  charged 
the  jury,  that  the  facts  of  the  case,  which  were 
not  controverted,  brought  it  within  the  provis- 
ions of  the  7th  section  of  the  -Vet  of  18;3fl.  by 
the  unmolested,  notorious  use  of  the  invention, 
l)efore  the  application  for  a  patent  by  Harley, 
and  that  nothing  had  l>een  shown  by  the  plaint- 
iffs lo  counteract  the  effect  of  this  prior  use. 
That  as  assignees  of  llarley.  the  plaintiffs  stand 
in  his  place,  as  torightand  responsibility;  they 
l(K)k  the  assignment  of  the  patent,  subject  to 
the  legal  consequences  of  his  previous  acts,  and 
connecting  these  with  tlie  absence  of  an  asser- 
tion of  a  nght  adverse  to  the  defendants*  use 
till  this  suit  was  brought,  protected  the  defend- 
ants from  liability  for  any  damages  therefor. 

The  exceptions  to  the  charge  were  confined 
to  these  two  points,  whicli  constitute  the  only 
subject  for  our  considerution.  Whether  these 
exceptions  are  well  taken  or  not  must  depend 
on  the  law  as  it  stood  at  the  emanation  of  the 
patent,  together  with  sucli  clianges  as  hjive 
l)een  since  made;  for  though  they  may  be  retro- 
spective in  their  operation,  that  is  not  a  sound 
objection  to  their  validity :  the  powers  of  Con- 
gress to  legi.slaie  u{K)n  the  subject  of  patents 
is  plenary  by  the  termaof  the  Constitution,  and 
as  there  are  no  reetralnts  on  Its  exercise,  there 
can  Ixi  no  limitation  of  their  right  to  modify 
them  at  tlieir  pleasure,  so  that  they  do  not  lake 
away  the  rights  of  propt^rtv  in  exnting  patents. 

\\*hen  the  patent  lo  Harley  was  gninte<l.  and 
this  suit  brought,  the  Acts 'of  1793  and  1800 
were  the  tests  of  its  validity,  but  the  21st  sec- 
tion of  the  Act  of  1836  repealed  all  existing 
law.s  on  the  subject  of  patents,  with  a  provist). 
that  nil  suits  brought  before  may  be  i)rosecuted 
in  thesiime  manner  as  if  that  act  had  not  been 
passed,  "excepting  and  saving  the  application 
to  any  such  actioti,  of  the  provison  of  the  14th 
and  15  sections  of  this  act,  so  far  as  they  may 
be  applicable  thereto.**  Thia  repeal,  however, 
nave  no  effect  to  impair  the  right  of  prop 
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eity  then  extstfaig  in  ft  patentee,  or  hb  ansignee. 

accordinj?  to  the  well  rstaMishcd  principIcH  of 
this  court  in  8  Wheat..  493;  the  patent  must 
therefore  stand  as  if  t  lu>  Ac  ta  of  1798  and  1800 
remained  in  force;  in  other  respects  the  14ih 
207*1  and  loth  sections  of  the  Act  of  ♦1886 
prescribe  the  rules  which  must  govern  on  the 
trial  of  actions  for  the  violation  of  pat<?nted 
rii^hts,  whether  cnranied  before  or  after  its  pass 
age. 

in  Pennock  y.  IHalogue,  this  court  held,  in 
1899,  "Hiat  if  im  inventor  makes  hla  discov- 
ery public,  looks  oil,  ami  permits  others  fri'ely 
to  use  it.  without  ob^lioo  or  assertion  of  claim 
to  the  inventkND,  of  whldi  the  public 'might 
tnkc  notice;  he  abandons  the  inchoate  rii^ht  to 
tlie  exclusive  use  of  the  invention,  ia  which 
a  patent  would  have  entitled  him.  had  it  been 
app!if'd  for  before  such  iis< ,  nnd  iliat  it  makes 
no  difference  in  the  principle  that  Uie  article  so 
publicly  used,  and  afterwards  patented,  was 
made  by  a  particular  individual  who  did  so  by 
the  private  jwrmission  of  the  inventor."  (2 
Peters.  14,  15,  S.  P. ;  Grant  v.  Raymond,  (i 
Peters,  248.  249;  Hhaw  v.  Cooper,  7  Peters,  8ia 
-898.) 

On  this  construction  of  the  Acts  of  1793  and 
1800.  Harley's  patent  would  have  been  void, 
on  the  evidence  in  this  case.  8uch  seems  to 
have  been  thr  sonsc  of  Concres'?.  n<i  cxprossf-d 
in  the  Act  of  which  authorized  Uie  issuing 
a  new  patent,  wlnn  un  original  one  was  Invaliu 
by  accident,  inadvertence,  or  mistnke,  and 
without  any  fraudulent  iutvut,  by  rc}i>ion  of  ihi' 
terms  of  the  8d  section  of  the  Act  of  1798  not 
having  been  complied  with.  "Provided,  how- 
ever, that  such  new  patent  so  granted  shall  in 
all  respects  hi'  liabli'  to  the  sjiini'  mattcis  of 
jectiou  and  defense  as  any  original  patent, 
granted  under  the  said  flrst-mentionod  act. 
That  i!o  public  use  or  privilci^e  of  the  invention 
so  patented,  derived  from  or  after  the  grant  of 
the  original  patent,  either  under  any  special 
license  ot  tlie  inventor,  or  without  the  rnnsfnt 
of  the  pfitentei- tlmt  tliere  shall  be  free  public 
use  tlu  reof,  sIkiII  in  any  manner  prejudice  the 
right  of  recover}*  for  fin  v  use  or  violation  of  his 
invention  after  the  •gvmi  of  such  new  patent, 
as  aforesaid."   (4  Stoiy.  2801.  i 

This  act  is  an  affirmance  of  the  principk« 
laid  down  by  this  court  in  the  three  case-«»  before 
referred  to,  and  hs  the  exception  to  the  i)roviso 

is  limited  to  an  use  of  the  invention  under  a 
speda]  license  of  the  inventor  after  the  ^nt 

of  the  ori^in  il  patent,  it  leaves  the  use  prior  to 
the  application  for  such  patent  clearly  obnox- 
ious to  the  principle  established  in  3  Peters,  14, 

15.  whereby  the  patent  would  brrntnc  void. 

The  8;iine  conclusion  follows  from  the  15th 
208*1  .Hcclion  of  the  Act  *of  1836.  which  de- 
clares, that  if  the  thiMi.'  ji;iteTitcd  "had  been  in 

(mblic  use.  or  on  sale,  with  theconseut  uud  al 
owance  of  the  paitentee.  before  the  application 
for  a  patent."  judgment  sliall  be  rendered  for 
the  defendant  wtth  costs.  (4  Story,  2511.)  The 
case  before  us  is  one  of  this  (lescriittion:  the 
defendants  use  the  invention  of  Uarlcy  for  four 
months  liefore  his  application  for  a  patent:  this 
use  wiu<  paldic,  ami  not  only  witli  his  express 
consent  and  allowance,  but  he  himself  made 
the  rollers  on  the  plan  he  invented  during  those 
months,  from  the  time  when  he  had  ascertain- 
ed the  utility  of  his  invention.* 
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It  would,  therefor^,  be  no  strained.  If  notdte 

fftir  cnnstruetion  of  this  act,  if  under  such  and 
the  other  ciicumistauces  in  evidence  in  the 
cause,  the  court  had  charged  the  Jnty,  that  if 
they  believed  th;  witnesses,  the  patent  su1>- 
sequently  obiameii  was  void.  Tne  Circuit 
Court,  however,  did  not  go  so  far;  they  held 
that  the  defendants  might  continue  to  use  the 
invention,  without  saying  that  the  public  mi^ht 
us<'  it,  without  Huhility  to  the  plaintiffs,  in  whu  h 
we  thinlc  there  was  no  error  in  their  directkm 
to  the  jury;  that  they  might  presume  a  Honnae 
or  grant  from  ITarley,  or  on  the  le>ral  efTeet  nf 
the  uncontroverted  evidence  as  to  the  right  of 
recovery,  by  the  plaintiffs,  or  on  die  constmr- 
lion  of  the  Acts  of  1793.  1800,  and 

The  remaining  exception  is  to  the  t  barge  of 
the  court  below,  on  the  eflfect  of  the  7th  section 
of  the  Act  of  1889,  which  is  in  these  words: 
"That  every  person  or  corporation  who  has, 
shall  have  purchased  or  constructed  any  newly 
invented  machine,  manufacture,  or  com  position 
of  matter,  prior,  to  the  application  bv  the  in- 
ventor (jr  discoverer  of  a  patent,  shall  be  held 
to  process  the  right  to  use  and  vend  toothers  to 
be  used,  the  specific  machine,  manufacture,  «tr 
composition  of  matter,  ho  made  or  purchased, 
without  liability  therefor  to  the  inventor,  or  any 
other  person  interested  in  sudiinventioci;andno 
patent  sliallbeheld  invaJid  by  reason  of  such  pur- 
chtibc,  Hide,  or  us<'  prior  to  the  appliejttion  for  a 
patent  as  aforesiiid,  except  on  proof  of  aban- 
donment of  such  invention  to  tlie  public,  or 
tlial  sucli  purchase,  Mile,  or  prior  use  ba^  Ixt  n 
for  more  than  two  vears  prior  to  sudk  ftpptie  t 
tion  for  a  patent."  (Pamphlet  Laws, 
74.  75.) 

The  object  of  this  provision  is  evidently  two- 
fold; Urst,  to  protect  the  person  who  has  used 
the  thing  patented,  by  having  •pur-  [♦200 
chased,  constructed,  or  made  the  machitie,  &C., 
to  which  the  invention  is  applied,  from  aov 
liability  to  the  fwtentee  or  bis  assignee.  Seoooa. 
to  protect  the  rights,  gronte<l  to  the  paTente- 
against  any  infringement  by  auv  ot  tier  persons. 
This  relieved  him  from  the  etfecb*  of  former 
laws  nrid  their  constructions  by  ihis  eonrt.  un 
less  in  cii-sf  of  an  abandonment  of  the  iuveution. 
or  a  continued  prior  use  for  more  tliattno 
years  lx*fore  the  application  for  a  patent,  wlule 
It  puts  the  person  who  has  had  such  prior  u>e 
on  llie  same  foolingas  iflieliad  a  speci;il  licenn- 
f rom  the  inventor  to  use  his  invention ;  whidu 
if  given  before  the  application  for  a  pa^t. 
would  justify  the  continued  U80  after  It  Janwd 
without  liability. 

At  the  trial  below,  and  here.  theplaintilTsooon- 

sel  have  contended,  that  this  act  cannot  apply  to 
the  present  cai»e,  imismucli  iu^  the  protection  U 
afTonb  to  the  peivon  who  had  tlie  prior  use,  is 
confined  to  the  specific  machine.  Arc.  and  dt»es 
not  extend  to  such  use  of  the  iriveniion,  or 
thing  patented,  if  it  does  not  consist  of  a  ma- 
chine, &c.,  as  contradistingtiisbed  from  tli(> 
new  mode  or  manner  in  which  an  old  machiw 
or  its  parts  operates,  so  as  to  produce  the  de- 
sired effect;  but  we  thiuli  that  the  law  does  n^ 
admit  of  such  construction,  whether  we  look  st 
its  w  ords  or  its  manifest  objects,  when  taken  it? 
cttunection  with  former  laws,  and  thedeckiros 
of  this  court  in  analogous  eases 

Tl)e  words  ".surli  invr-ntitni"  m'i"-'t  W  ref— 
red  back  to  the  preceding  ])art  of  the  scntcnc*. 
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in  ordfr  to  aM^ertain  the  Hubject  matter  to 
whirh  it  rvlules.  which  is  none  other  than  the 
newlv  invented  machine,  manufacture,  or  com- 
podtioD  of  matter  constituting;  the  thing  pat 
^nti-ii:  otherwise  these  words  l>ecome  wnsdeKs 
when  the  invention  is  not  strictly  of  a  machine, 
Ac  Now,  in  the  present  case,  we  And  the  in- 
ffcotioo  consiHtfi  solely  in  the  an;;ular  direction 
fircn  to  the  tulx'  through  which  the  metal  Is 
CGoducted  into  the  cylinder  in  which  the  roller 
i^cast.    Every  part  of  the  machinerj'  in  old. 
iht  roller  itnelf  is  no  part  of  the  invention,  and 
tanaoi  be  the  mat'hine.  manufacture,  or  compo- 
rition  of  matter  contemplate*!  by  Congress,  nor 
Lwa  the  word  "  specific  "  have  any  practical  ef- 
fect iinlf-sn  it  is  applied  to  the  thmg  imlented. 
vhaU'TiT  it  ma^-  be.  without  making  a  disiinc- 
iiDO  between  a  machine,  &c,,  and  the  mode  of 
producine  a  useful  result  by  the  mere  «lirecti<m 
ifivtD  to  one  of  the  parts  of  an  old  machine. 
210*)  Such  a  construction  *i8  not  justified  by 
ibe  lanjniaire  of  the  l:iw,  and  would  defeat 
both  of  its  objects.    If  it  does  not  embrace  the 
CMC  bef«»re  us.  the  consequence  would  be  that 
the  use  of  the  iovention,  under  tliccircumstan 
cv*  in  evidence,  would,  according  to  the  decis- 
iao  in  2  Peters,  14, 15,  invalidate  tne  patent  ;  for 
if  the  act  operates  to  save  the  avoidance  of  the 
paiMit.  it  must,  of  consef^uence.  protect  the  jwr- 
*oo  who  uses  the  mventmn  before  the  applica- 
two  for  a  patent.    Both  objects  must  be  ef- 
fected, or  both  must  fail,  as  both  parts  of  the 
act  refer  to  the  same  thing,  and  the  same  state 
if  things,  as  affecting  the  person  usini;  the 
aewly  invented  machine,  or  the  thing  patentecl. 
atvul  as  the  inventor.    Had  the  wonls  "  in- 
nBtkm."  or  **  thing  patented,"  been  used  in- 
4ndof  •'m'»chine."&c.,  there  could  have  been 
■orooo  for  doubt  of  the  application  of  the  act 
to  tbe  pment  case;  and  by  referring  to  the 
itoMOlOjUf  of  the  different  acts  of  Congress 
the  invention,  il  is  apparent  that, 
there  Is  a  difference  in  the  words  use<l. 
k  none  us  to  their  meaning  or  reference 
lolhenme  thing.    Thus  we  find  in  the  14th 
icdioo  of  the  Act  of  1886.  relating  to  suits  for 
oiiiX  "the  tiling  whereof  the  exclusive  right 
■•oiredfay  any  patent,"  in  the  l.lth.  "hisinven 
tia.  Us  diaciwery.  tbe  thing  |>atented."  "  that 
vUchwaain  fact  invente<l  or  discovered,  "the 
in«itioo  ur  discovery  for  which  the  patent  is 
'Oed."  *•  that  of  which  he  was  the  first  inventor. " 
la  the  1st  section  of  the  Act  of  18:n,  "  any  pat- 
•Til  for  any  Invention,  di-scovery.  or  Improve- 
ajcnt."  "inventions  and  discoveries;"  in  the 
^  SMlion.  "the  invention;"  in  the  8d.  "  in- 
««tkm  or  diMxivery:"  in  the  4th.  "patented 
unwiipiM  and  improvements;"  in  the  5th. 
"Ifif  tWn(r      originallv  inv(  nte<l."    (4  Story, 
2540.) 

>W,  Uicrefore,  feel  U>uml  to  take  the  words 
iKvijr  indented  machine.  niauiif>icture.  or 
^ttpoaition  of  matter"  and  "such  invention." 
•n  the  Act  of  1839.  to  mean  the  "invention 
(vlented."  and  the  words  "specific  machine," 
'onefer  to  •  the  thing  as  originally  invented," 
^hereof  llie  right  is  sc<'ured  by  patent;  but 
to  any  newly  invented  improvement  on  a 
[Wag  oocc  patented.    The  use  of  the  Invention 
'•^off  nn  ru>p!ication  for  a  patent  must  Ixj  tlie 
vemcnt  then  invented  and  used 
j  Lbc  pcfiion   who   had   purchased,  (^n- 
or  used  the  machine  to  which  the  in- 


[  vention  is  applied:  so  construed,  the  objects  of 
the  Act  of  1839  are  accomplished;  a  different 
construction  would  *make  it  necessary  [*2 1 1 
to  carry  into  all  former  laws  the  same  literal 
e.xjwsition  of  the  various  terms  used  to  ex- 
press the  same  thing,  and  thereby  changing 
the  law  according  to  every  change  of  mere 
phraseology,  make  it  a  labyrinth  of  inextrica- 
ble confusion. 

]ye  are  therefore  of  opinion  that  there  in  no 
error  in  the  cluir(/f  of  tlu  court  beloir,  and  that 
it* judgment  be  affirmed. 

OKDKR. 

This  cause  came  on  to  l>e  heard  on  the  tran- 
script of  the  record  from  I  ho  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvrtnia,  and  was  argued  by  counsel;  on 
consideration  wherwf,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Cinmit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Cited—*  How.,  H83,  098:  15  How..  131 ;  1  Wall.,  568; 
7  Wttll.,  m  :  4  Otto,  94  :  2  Woo<l.  &  M.,  142;  3  ClIfT., 
.W8:  3  Story,  405,  40K;  1  Itlatchf.,  38,  111 :  3  Blatchf., 
504,  505;  Taney,  294;  Pal.  OIT.  Uaz.,  ISTH,  p.  aW;  14 
Nott  &  H..  422. 


MARY  ANN  CONNOR, 
r. 

IIENRV  BRADLEY  et  ai,. 

Efjeetment — leMutr  died  fttfore  date  of  devii»e  laid 
— eviilence  and  pirn  ntnjfietin;/ — omount  due, 
h'lir,  trhen  and  irherf  demundr'd — proreediuffi* 
under  utatute  Jf  Geo.  J  I. 

In  an  aetinn  of  rjoetment.  If  tiio  pliiintllT  ununt 
njM>n  a  lensc  to  himself  from  a  jhtsoii  whom  the 
evidence"  cliow.s  to  have  l>een  cieiul  at  the  time,  it  la 
t>ad. 

It  is  a  settled  rule  at  eornnmn  law,  tliat  when*  a 
ritrht  of  re-entry  Is  elaJnied  on  the  trround  of  for- 
feiture for  nonpayment  of  n-nt,  there  must  l»e 
pro«>f  ()f  a  demand  of  the  pr«-cl.He  sum  dueat  a  con- 
venient time  before  .sunset,  on  the  -liiy  when  the 
rent  is  <liie,  u|Hin  th>'  land.  In  the  most  not'irlous 
place  of  it,  even  though  then*  Ik-  no  pi-rson  on  the 
land  to  pay. 

In  pr«KN'edlnK  under  ttie  ntatiite  of  4  Geo.  II.,  It 
must  he  alletn'd  and  prove«l,  that  then-  was  nosnf- 
fleient  illstrt'ss  uiion  the  premis^-s  on  some  day  or 
|H'ri(Ml  belwe^Mi  the  time  at  whl«-h  th>'  rent  fell  due 
and  the  day  of  tiieilemlse;  Hnd  It  tlif  time  when, 
iiccordinff  to  the  profits,  there  wa.s  not  a  sufliclent 
di-ti.  s>*  upon  tlie  premises,  Ik*  suhtteijuent  to  the 
day  uf  the  demise,  it  is  tmd. 

THIS  case  was  brought  up  by  writ  of  error, 
to  the  Circuit  ('ourl  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
WiLshington. 
The  case  was  this : 

In  1807.  William  Proul,  living  in  the  city  of 
Washington,  and  being  the  owner,  in  fee,  of  a 
lot  in  said  <  ity,  made  a  leii.se  of  a  part  of  it  to 
Joseph  B.  Parwins,  for  the  term  of  ninety-nine 
years,  renewable  forever.  It  was  in  the  usual 
form  and  contained  the  u.suul  covenants  (with 
the  exc»'ption  of  the  one  hereafter  •men-  [*2 1  2 
tioned).  reserving  an  annual  rent  «)f  thirty-flvo 
dollars,  payable  on  the  i:}lh  day  of  March,  clear 
of  all  tax(.*s,  charges,  rates,  or  tissessnu  nts  whatso- 
ever There  wjis  a  covenant  that  if  the  said 
yearly  rent  of  thirty-five  dollars  should  be  un- 
paid at  the  expiration  of  sixty  days  after  it  was 
due.  and  no  sufficient  effects  could  be  fouitd 
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upon  the  ^lemisea,  whereon  to  levy  the  same. 
It  should  be  lawf al  for  Froot,  hto  oaHn  or  is- 
signs,  to  re  enter  and  tako  poaaeHioii  of  tlie 

leased  premises. 

The  special  covenant  was  to  tills  effect,  lliut 
if  at  any  time  or  limrs  tlx  reaftcr,  and  before 
the  expiration  of  the  lea^je.  Pansons,  or  his  heirs, 
excouton,  4c,,  should  pay  to  the  said  Prout, 
his  heirs,  executors,  administrators  or  assigns, 
the  sum  of  $196,874  over  and  above  all  rents 
for  sjiid  pit'Cf  of  groimd  tluit  mitrlit  then  be  in 
arrear,  that  then  ibe  said  Prout.  his  heirs,  &c., 
ahoiild  make  and  execute  a  irood  and  suffldent 
deed  of  release  in  fee-simpli  r  i  Wit-  m'ul  Parson^, 
bis  heirs,  &c.,  for  the  a»id  piece  or  portiou  of 
ground. 

In  1818  Parsons  died.  haviriL'  occupied  the 
lf!i.s<'<l  property  from  llie  time  ilmt  tlie  lease 
was  made. 

In  1815.  and  prior  thereto,  the  widow  of 
Parsons,  who  continued  in  possession  of  the 
property,  paid  to  Prout  4^100  on  account  of  the 
purchase  of  the  fee-simple  in  tlie  said  lot. 

In  1898  t*1ront  died ;  Mary  Bradley,  one  of  the 
lessors  of  the  plnintifT,  one  of  his  surviv 

log  children.  After  Proul's  death,  the  widow 
of  Barsons  nve  possession  of  the  propcTtv  in 
question  to  Marv  Ann  Connnr,  the  defcnuiinf 
in  the  ejectmeui,  who  for  8ome  time  paid  the 
taxea  as  th^  accrued,  and  also  paid  various 
sums  of  money  on  acroimt  of  the  rent  due,  and 
in  arrear.  and  of  the  accruing  rent. 

In  1881.  a  partition  of  the  estate  of  Prout 
was  made,  according  to  law,  among  his  chil- 
dren, and  the  leased  prendwe  in  qu^ion  were 
E'^-^iirncd  to^Tii}  Ilriull  y.  After  the  i)!irtition, 
Mnrv  Ann  Connor  made  payments  on  account 
of  toe  rent  to  Maty  Bradley,  and  also  mid  the 
taxes  to  the  rorpomtion  of  the  city  of  Wa^^hinir- 
ton,  up  to  the  year  imt,  but  omitted  to  pay 
tlie  taxes  for  the  years  1m:^1.  1888, 1888.  and 
ammintinir  in  all  to  i^•U.'^n. 

In  George  Adams,  the  coll('ctor  of 

taxes  for  the  corporation  of  Washington,  after 
having  advertised  the  property,  set  up  to  sale 
th'^.  leasehold  interest  in  the  said  premises,  but 
213*]  receiving  *no  bid  for  tlic  same,  immc 
dlately  thereafter  exposed  to  public  sale  the  fee- 
tirople  interest  and  estate,  whidi  was  purdiased 
by  one  Allison  Nnilor,  for  the  sum  of  $19. 
being  the  amount  of  taxes  due  th«reou,  to 
ffether  with  the  ex|)en8e  of  selling  the  same. 
The  property  had  been  R^<*e«wed  on  the  books  of 
thf  corporation  of  Wa.Hliington.  frt>m  1813  to 
18:J8,  in  the  name  of  Joscj)h  B.  Parsons*  heirs. 

On  the  2d  of  Jime,  1838,  the  corporation  of 
Waafiington  made  a  deed  of  the  premises  lo 
Allison  Nailor,  and,  in  November  following,  he 
conveyed  them  to  ^I&rj  Ann  Connor. 

In  Norember,  1888,  Henrr  Bradley  and 
Mary,  his  wife,  brought  an  cjcclnicnt  against 
Mary  Anna  (Connor,  counting  on  two  Ueniij^ns; 
one  Tfom  William  Prout,  on  the  first  dsy  of 
Jnnuary.  1827,  and  the  other  from  Tlenry 
Bradley  and  Marv.  his  wife,  on  the  l^i  dav  of 
JiiMuary,  1888. 

The  judgment  of  the  court  below  was  for  the 
plaintiffs.  Two  bills  of  exceptions  were  taken, 
Ihc  first  of  which  it  is  only  neccK«*ary  to  notice, 
and  which  is  stated  at  large  in  the*  opinion  of 
the  court. 

Met«r».  Brent  and  Brent  for  tlir  i  1  lintiff  in 
error,  and  Mr.  Bradley  for  defendant.  Only 
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such  parts  of  their  agreements  will  be  noted 
as  bear  upon  the  point  upon  whidi  the  <90iirt 

re.««tcd  their  judgment, 

I  Mr.  Brent,  for  plaintiff  in  error,  contended, 
that,  as  to  the  first  demise,  laid  on  the  1st  Jan- 
uary. 18CT.  it  was  bad,  because  the  evidence 

I  showed  that  Prout  died  in  1828.  (3  Wend.. 
158.) 

The  second  demise  is  laid  on  the  1st  Januaiy, 
1888.  and  the  lessor  must  show  a  right  to  re 
enter  on  tlial  day;  and  he  cannot  nave  such 
right  unless  there  be  insufficient  distress  upon 
the  premises.  (8  Harris  A  Johns.,  19;  S  Har^ 
ris  &  Johns.,  175;  Adams  on  Ejectment.  181>: 
1  Johns.  Cas..  288:  ttCowen,  149;  2  Leigh's  JV'. 
P..  882.  888,  984  :  4  Durn.  &East.  681:(minn.. 
454;  8  Bibb.  297:  8  Marshall.  134;  H  Mnnr  . 
221.)  The  evidence  shows  that  there  wa«  not 
sufficient  distress  on  the  premtees,  on  the  — 
day  of  October,  1838,  but  not  how  it  was  in 
January.  1888.  (Evans's  Practice,  48;  Adams  on 
1  Ejectment.  150,  reciting  statute  of  Geo.  II. ;  7 
I  Durn.  &  East.  117,  120; »  Leigh's  JV:  9d4: 
Doug..  485:  15  Bait.  888; 8  ddt^t  Pleading, 
880.  note  K;  2  Uanle  &  8e1w..  089;  8  Oowen. 
'  149. 

I  •.Vr. Biadle!/{\ 5  East.288-888,  referred  [•S  14r 

'  to  in  Leig!i'.«  -V.  P.)  only  says  that  tlier-- must  be 
I  an  in.sutficiency  at  the  time  of  the  notice,  or 
j  when  the  declaration  mts  served.    But  in  thit^ 
case  the  tenant  sets  up  an  ad versarv  title,  ntid 
docs  nut  come  within  the  rule.  (HuUer  JV.  J\. 
96:  6  Johns.  Ilep..  272.) 

Connor  must  be  considered  as  a  trustee  for 
the  true  owner,  having  obt^ned  the  title  bj 
fraud.  (2  Bos  il-Pull.,  178;  8  East,  2«3  )  Court 
will  direct  the  jury  to  resume  a  deed  from 
trustee  to  restviqw  trwi.   j[4  T.  H.,  989.) 

Mr.  Brent,  in  conclusion,  insisted  tb:it  the 
demise  in  the  declaration  must  corre^poDd  with 
the  right  of  entry,  which  did  not  accrue  until 
there  was  an  insufficient  distress.  (8  Peters, 
I  214.)  liea-son  of  the  rule  stated  in  3  Harris  A 
Johns..  19;  6  Johns..  278.  Question  of  fraud 
not  raised  in  the  bill  of  exceptions. 

Mr.  .Tmtke  Dardo.  dellTered  the  opinion  of 
the  court: 

At  the  trial  below,  the  Jury  having  returned 
a  verdict  for  the  plaintiff,  the  court  then-upon 
adjudged  to  him  his  unexpired  terra  in  thtr 
premises  claimed.  To  the  rulings  of  the  court 
in  the  pmgrc'?.^  of  the  trial  two  bills  of  excop- 
tions  were  sealed  at  the  instance  of  the  defcna- 
ant.  The  second  to  these  hills  i,^  adverted  lo 
merely  as  making  a  part  of  the  history  of  this 
cause.  The  questions  thereby  presented  aa 
pniwing  out  of  the  assessment  of  taxes  on  lot?* 
I  m  the  city  of  Washington,  and  the  modes  of 
I  proceeding  by  the  corporate  authorities  to  aub* 
'  jecf  the  real  property  of  delinquents  to  sale  for 
I  arrears  of  taxes,  under  the  Acts  of  Congrew 
applicable  to  such  subjects,  are  withdrawn 
from  th(-  action  of  the  court  by  previou.**  and 
more  material  eousiflerations  clauning  its  atten- 
tion under  the  first  lull  of  exceptions;  and 
which,  in  the  view  of  the  court,  must  deter- 
mine the  rights  of  these  parties  in  their  present 
attittKk'  here.  This  bill  of  exceptions  is  in  the 
following  words:  ' 

Defendants  (frit  exceptlmi:  On  this  trial  of 
this  caufe,  'he  phiirrifT^  to  maintain  the  is.sue 
on  tlieir  part  joined,  gave  in  evidence  a  lease 
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(rmi  William  Prout  to  Joseph  B.  Parsons,  as 
Mlow?  (copied  in  page  18).  and  proved  tliat  llie 
prrmb«9  in  question  are  the  same  as  those  men- 
liiXied  in  said  h^ane;  thev  further  gave  evidence 
t  usbow  tliat  Jofleph  6.  Parsons  entered  into 
:il.Vj  the  ^possession  of  the  said  premises 
Kiudvr  the  said  lease,  and  ctintinued  to  occupy 
iLfm  until  his  death,  which  happeneti  some- 
Ume  in  the  year  1813:  that  he  left  a  widow  and 
•Ten  children,  of  whom  the  defendant  is  one; 
that  bit  widow  was  left  in  the  possession  thert?- 
of  »i  his  death,  and  remaimKl  and  continued  in 
MLid  powes»ion  until  the  death  of  said  William 
Prout.  which  happenetl  iw)metime  in  the  vear 
H35;  that  previous  to  the  j  ear  181").  she  pjud  to 
the  Mid  William  Prout  f  100  on  account  of  the 
pufcbaae  of  the  fee  simple  of  the  said  lot;  that 
anoKtiroe  after  the  death  of  the  said  William 
Prvjut.  the  said  widow  of  Joseph  B.  Parsfjns 
»l«iKloDed  the  pot^scssiou  of  the  said  premises 
u»  the  defendant,  and  the  defendant  took  pm- 
M«oo.  thereon  claiming  to  hold  the  lejisehold 
iaicmt.  with  the  full  knowledge  and  consent 
of  aid  widow,  and  of  the  children  of  said 
Jfmeph  P.  Parsons;  that  the  defendant  thence- 
li«tb  pttkl  the  taxes  on  the  said  lot  under  the 
■udkaiHe,  and.  from  time  to  time,  paid  various 
man  of  money  on  account  of  the  n-nt  due  and 
m  MTTar  under  the  saiil  lease,  and  of  theaccru- 
iDf  rm\ :  that,  as  appears  by  the  within  admis 
mom  of  the  defendant  filed  in  this  cause,  marked 
X  and  as  follows  (copie<l  in  page  14).  a  {wirli 
tinaof  the  estate  of  wiid  William  Prout  was 
tDufe.  in  March.  18^31.  among  his  childn-n: 
tWibjUiat  partition,  the  saiii  premises,  and 
lharevcralooary  intere.st  in  the  land  descnlK><l 
to  Ike  Mid  lease,  was  assigntnl  Mary  Hrudley. 
«M  of  the  plaintiffs,  in  fee  simple,  that  the 
mare  in  which  the  said  demised  premi-ses  are 
■Knicd  was  divichni  int/>  lots,  on  the  plan  of 
the  dtr  of  Wanhington:  that  after  said  parti 
tiaa,  tae  said  defendant  paid  moneys  on  ac- 
of  said  rent,  under  said  lease,  to  said 
Bradley,  and  also  paid  the  taxes  to  the 
of  the  city  of  Washington,  as  pro- 
vUed  in  aaid  lease,  to  the  year  18:31 :  that  she 
basdlo  pay  the  texes  for  the  years  IHdl, 
IM,  and  1834.  amounting  in  all  to  the  sum  of 
#4iSt,  and  the  said  lea^fhold  interest  was  set 
up  for  aale.  and  it  not  producing  enough,  the 
(sMiaple  of  the  ground  described  in  said 
lew  was  set  np  for  sale  for  taxes  and  was 
■dd:  that  at  the  time  of  the  said  tax  sale. 

I penonal  prop<'rty  on  the siud  ground, 
for  mid  taxes,  more  than  sutllcient  to  |)ay 
mA  taxes,  and  the  said  ground  was  iniprovetl 
pnpcftT.  haTinr  a  dwelling' hous4- u|>on  it:  that 
iter  Mad  tax  sale,  the  defendant  promised  the 
IMmUIb  to  redeem  aaid  property,  and  failed  to 
SIS*]  do  so  within  the  two  *years  next  sue 
tetttag  said  sale;  that  she  waited  until  said 
tva  years  had  elapsed,  and  then  called  ufMm 
AlBni  Nailor.  the  purcha.ser  theroitf  at  said 
tax  aale,  and  represented  to  him  that  she  was 
Uw  owner  of  the  said  pro{>eriy.  and  «>biained 
him  an  aarignment  of  his  certiticaie  of 
al  said  tax  sale;  that  afterwards,  the 
■id  aalgnaient  was  cancelled,  bi-causc  the 
oinunoon  cotild  make  no  deed  to  an  tiHsignee. 
sad  the  said  Nailor  rei-eived  a  conveyance  from 
"of  Washington,  and  then  ex- 
a  eonrejance  to  Uie  defendant  of  the 
i  in  qnestlon,  and  the  defendant  then 
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set  up  a  claim  to  the  premises  in  fee  simple,  and 
advers««  to  the  plaintiffs:  that  on  the  —  day  of 
October,  18^38.  there  was  rent  due  and  iri  ar- 
rear.  under  the  said  lease,  amounting  to  f  198; 
and  that  there  was  not  more  than  ^30  of  per- 
sonal property  on  the  said  premises,  liable  to  dis- 
tress for  rent,  on  the  —  day  of  October.or  at  the 
timeof  bringing  thisact  ion;  and  here  the  plaint- 
iffs rested.  And  thercu{M)n.  the  defendant,  by  her 
counsel,  praye<l  the  court  to  instruct  the  jury 
that,  under  the  evidence  aforesaid,  the  plaint- 
iffs are  not  entitled  to  recover  in  this  action; 
which  instruction  the  court  refused  to  give, 
and  the  defendant  excepts  thereto,  and  prays 
the  court  to  sign  and  s<»al  this  bill  of  excep- 
tions, which  is  done  acconiingly. 

W.  CHANCn. 

Jamks  8.  MousKi, 
By  a  comparison  of  the  facts  se 
bill.*  with  the  first  count  in  the  declaration,  it 
will  Ik!  seen  that  the  plaintiff  has  counted  upon 
a  lease  to  him  from  William  Prout  of  the  aale 
of  January.  1827,  when  it  is  manifest  by  the 
proofs  adduced  by  the  plaintiff,  that  rrout 
died  in  1823,  four  years  previously  to  the  exist- 
ence of  the  lease.  This  irre<-onrilablc  contra- 
diction iK'twcen  the  different  parts  of  the 
plaintiff's  title,  as  dependent  upon  the  first 
count,  it  is  unneces.sary  to  comment  upon,  as 
the  counsel  was  understoofl.  in  the  argimient, 
to  admit  its  effects  as  conclusive  to  prevent  a 
recovery  under  that  count. 

Had  the  plaintiff  in  ejectment  a  right  to  recov- 
er under  the  demise  from  Hnidlcyand  wifp.upon 
the  second  count?    The  foundations  for  the  re- 
!  covery  contended  for  on  In-half  of  the  plaintiff 
[  are.  a  forfeiture  of  tenure  l»y  the  defendanlji, 
land  a  right  of  re-entry  in  the  plaintiff,  for  a 
j  breach  of  the  conditi«)ti  in  the  lease  of  the  prem- 
1  i<*<'s,  by  the  father  of  Mary  Bradley,  one  of  the 
'  lessors  *of  the  pluintiff  to  Josepli  B.  [*217 
I  Parsons.    It  is  a  settled  rule  at  the  common 
law.  that  when*  a  right  of  re  entry  is  claimed 
on  the  ground  of  forfeiture  for  nonpayment  of 
'  rent,  there  must  l>e  proof  of  a  demand  of  the 
'  precise  sum  due.  at  a  convenient  lime  before 
I  sunset  on  the  day  when  the  rent  is  due,  upon 
j  the  land,  in  the  most  notonous  place  of  it.  even 
though  there  Ix?  no  jKTson  on  the  lan<l  to  pay, 
(I  Sjiund..  287.  note  16.  in  which  are  cited  1 
Leon..  305:  Cro.  Eli/..,  209;  Plow.l.  172.  h;  10 
!  liep.,  129:  Co.  Litl.,  201.  h;  4  Leon.  117;  7  T. 
I  K.,  117;  and  numerous  other  atithorities.  see, 
'  also.  u|v)n  the  sjime  point.  A^  .r-rf/z-m.  \Vhff!(Um, 
v.  Piinl.  3  Car.  &  IXvne.  013.  14  Eng.  Com. 
Law,  483;  and  IOh',  rx  dem.  West,  v.  Darin,  7 
Elast.  363.)    In  this  ca.'je  no  pn)of  is  adduced  or 
even  pretended  of  a  compliance  with  any  one 
of  the  refjulsltefi  Just  enumerated. 

But  this  suit  is  said  not  to  be  pro9ecnte<l  upon 
rules  of  practice  at  the  common  law.  but  under 
the  authority  of  the  statute  of  4  Geo.  II.  (ch. 
28),  which  is  in  force  in  Washington  ('ounty. 
We  will  inquire  how  far  th*- decisions  upon  the 
inleri>retati(»n  of  this  statute  havel»een  fulfilled 
in  the  case  Ix-forc  ua.  In  />>/■  v.  /^win  (1  Burr., 
619.  620)  the  court  say  that  this  statute  pre- 
scrilH's  a  method  of  pnH-eeding  in  ejectment  in 
two  cases,  viz. :  one  m  case  of  judgment  against 
the  catisual  ejector;  the  other  in  case  of  its  com- 
ing to  trial.  In  the  former,  an  affidavit  must 
l)e  made  in  the  court  where  the  suit  is  depend- 
ing, that  half  a  year's  rent  was  due  before  the 
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(leclaiuiiou  was  served,  aad  that  no  sufficient 
distress  was  to  be  found  on  the  premises  coun- 
tcnruling  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter;  in  the  latter  (that 
of  u  trial),  tlic  same  thin^  musl  proved  upon 
the  trid;  therefore  it  is  held  that  Uiis  statute 
does  not  extend  to  cases  where  there  Is  a  suf- 
ficient distr^  ujK)n  the  jircmist-s,  nud  consc 
queutly  in  sucli  ciises  the  lesnor  must  proceed 
at  oommon  law  as  before  the  statute.  To  the 
same  effect  is  the  decision  in  Doc,  ex  dtm.  Fos- 
ter, V.  WaiuUeM  (7  T.  H. .  117).  It  has  been  ex- 
pressly ruled  that  under  the  statute  of  4  Geo. 
tl.,  there  must  be  proof  tbat  on  some  day  or 
period  between  the  time  at  which  the  rent  fell 
due,  and  the  day  of  the  demise,  there  was  not 
a  suflicient  distress  on  the  premises  (XAoe.  ex 
d«m.8mfU,v.  f\/<^/tu.  16  EB8t,286):  and  further, 
ihiit  (  viih'iuc  miiKt  lie  adduced  showing  an  ex- 
amiuuliou  of  every  part  of  the  premises,  and 
218*]  that  where  a  party  omitted  to  *enler  a 
cottage,  this  wa-s  deemed  an  insufficient  search. 
(2  Bro.  &  Biug.,  514.  6  Eng.  Com.  Law.)  Of 
the  two  demises  laid  in  me  declaration,  the 
first  i.s  in  January,  1827,  the  second  on  the  1st 
of  January,  1838.  Turning  to  the  first  bill  of 
exceptions,  we  find  it  stateii  as  having  l>ecn 
proT^  that  on  the  —  day  of  October,'  1888, 
there  was  rent  due  and  in  arrear,  amounting  to 

next,  thiit  tlicre  whs  not  more  tli.m 
value  of  personal  property  on  the  premie  lia- 
ble to  dlirtress  for  rent  on  the  day  of  October, 
or  at  the  time  of  lu  inging  this  action.  It  will 
thus  he  perceived  that  the  proofs  by  the  plaint- 
iff in  ejectment  fall  short  of  the  requirements 
of  the  statute  in  the  following  particulars,  viz.. 
in  failing  to  show-  thai  any  examination  had 
been  made  to  ascertain  what  amount  of  personal 
property  was  upon  the  premises  at  any  time,or 
that  there  was  any  one  day  or  period  of  time 
between  the  accruiil  of  llie  rent  for  six  months, 
and  the  date  of  either  demise,  at  which  there 
was  a  deficiency  of  personal  property  on  the 
premises  countervailing  (to  adopt  the  language 
of  the  courts)  the  arrears  then  due,  for  the  lust 
damise  in  dated  January  1,  1838,  the  deficiency 
is  averred  t<»  have  Iweij  in  the  month  of  Octo- 
bi;r  foliuwiug;  ihe  declaration  wtis  servetl  in 
November,  1888,  a  still  later  period  of  time. 

For  these  defects  in  the  case  made  bv  the 
plaintiff  in  ejectment,  it  is  the  opinion  of  this 
court  that  the  instruction  prayt <1  by  the  de- 
fendant, as  set  forth  in  the  first  bill  of  excep- 
tions, ought  lo  have  been  given ;  that  in  ruf us* 
ing  such  instraetion  the  Cirouit  Coort  hat 
erred. 

OKDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  arsued  by  counsel;  on  consideration 
whereof,  ttw  now  here  ordered  and  adjudged 
to  this  court,  th:it  the  judtriueiit  of  the  wiid 
Circuit  Court  in  this  cause  be.  and  tlie  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be.aiid  flic  Hsnic  is  hereby  remanded  to  the  s;itil 
Circuit  Court,  wiihdirecitons  to  award  a  cenin 
faeiatdt  noto. 


*LE8tjEE  OF  SARAH  I.  JEWELL  kt  [•SI 
AU,  Plaintiff  in  Envr,  I 

9. 

BENJAMIN  JEWELL  bt  al.,  H^Mom 


of 


defeased  member 
iuarriiigei — newtpaper  i 


Eridt  i\n — d^daraUen* 
family  to  ditpr99$ 

verlmiiient  prepared  by  deceased — rontrnrt 
marry  per  verba  de  presenli  and  de  f  utun 

I 

The  declarattonsof  a  deceased  member  of  a  fSMflj 
that  the  par»»rit«  of  ft  never  were  married,  are  I 

misslble  in  rvidenw  whether  his  0ODn«ctlon  w" 
thai  family  wils  by  hltxM)  or  marriai'e. 

The  acts  and  declaration!!  of  tiie  parties  bei 
given  In  evidence  on  both  sides,  on  the  question 
tnarriofre,  an  advertisement  anoounelnfr  th 
separation  and  appearing;  in  the  prlndpai  co 
raerciai  newspaper  of  the  plaec  of  their  rfulder 
immedlateiy  lifter  their  separailon.  la  imrt  <>f  t 
rfn  Qfiiia,  and  adiiilasit)le  In  evidence.  Whether 
not  it  was  inserted  bj-  the  party,  and  if  it  wuk,  wt 
WL-re  hlH  motivt'8,  are  quc8tit>n'<  of  fac  t  for  t 
Jnry. 

If  a  written  eontraet  between  the  parties  be  < 
fered  in  ♦'vldenw.  the  nnrport  of  which  it»  t^>  *h< 
that  the  parties  lived  tuKeflier  on  an<>th«  r  \y\> 
than  marriajre. and  theopi>osit<'  pHri.\  <  irli(  r  il>  i 
the  anthentielty  of  th«?  pajwr  or  ullev'"-^  that  it  w 
olUaint'd  l»y  fraud;  the  guCHtion,  wlii  tii»  r  tb« 
woa  a  inarriaiff  or  not,  is  still  open  to  the  jury  up 
the  wholf  ol  the  <'\iil('m  i-. 

Upon  till'  two  <|»ie<<tl()ti.s,  1st.  Whether.  "If  befo 
any  scxuiil  i'onne«-tloii  ln-twi^'ii  the  parties,  th* 
in  the  presence  of  her  t;niiii\-  luid  f  i  it  nils,  aifn^' 
to  marry,  and  dill  aftiTwiuiN  t.iiritlirr  at*  nu 
and  wife,"  it  was  a  lejfnl  inarrlii>.'f  and  the  tie  Inrt 
soluble  even  by  mutual  oooHent:  and,  Wb<Hht 
"  if  tbecontract  l>e  made  ]>er  vtrha  dt  \*rt^nt\  m 
remains  without  cohabitation,  or  if  made  pet  r^rl 
tfr  fiituro  and  be  followed  by  oonsumroation." 
amounts  to  a  valid  mania«e,  which  the  parti 
(beioff  competent  as  to  nge  and  consent)  osno' 
dissorve,  and  Is  as  equallj  binding  as  ff  nadel 
f€ieU  eedetke ;  the  oouit  can  express  ao  opiaio 
being  equallj  divided. 

THIS  ca.se  was  brought  up,  by  writ  of  erro 
from  the  Circuit  Coiul  for  the  District  ( 
Sooth  Ceroiina. 

The  facts  which  were  not  denied  were  fev 
nearly  all  the  evidence  being  of  a  contradictoi 
character.  All  this  evidence  was  brought  1 
the  notice  of  this  court,  in  the  argument,  i 
consequence  of  tlie  refusal  of  the  court  belo 
Ui  grant  the  third  inntruction  prayed  for  bvtl 
plaintiffs^  which  instruction  will  be  stated  Ken 
after.  I 
The  adraitt<'d  facts  wen*  these:  ' 
About  Mm  year  1794  or  1795,  Benjamin  Jewci 
became  acquainted  with  Sophie  Prerost, ' 

Kung  girl,  will),  with  her  family,  had  .shortl 
fore  emigrated  from  the  West  Indies  t 
Savannah.   They  lived  together  and  continuel 
i  to  do  so  for  many  years.    They  resided  but 
I  short  lime  in  Savannah,  then  removed  to  Barn 
well,  in  South  Carolina,  and  finally  to  Chart' : 
'  ton.    During  tliis  time  *manv  children  [*224 
i  were  Iwrn,  who  were  reared  in  the  house  wher 
their  parents  lived,  the  mother  pas*<ing  by  th 
j  name  of  Mrs.  Jewell.   In  the  jeur  lIlO,*  the, 
I  separated  by  mutual  consent,  after  exeentlii; 
the  following  paper: 
"  Articles  of  agreement  between  Benjaaiii 


1k  ('( jtedigree  and  fnrtu  <</  fainily  hiVf-  ri 
see  note  to  BUiot 
Vv\rsn\,  1  Pet.,  assfand  Doia  toChlnK)  v.Bblo 


Ciied-15  WaU.,  476  ;  4  Ben.«  51. 

in 


rhri,  1,1,111  hwrto^  eee ^pte  to  BUiot 

;  eckcr.  2Pef .,  fil.l 
t  const (ditf.'*  It  riUt'(  inm  riinif.and  rvitUnc$U 

'  prove  marrUige.  A  marrlatf  e  by  words  of  preasni 
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Jfwell  and  Sophie  Prevost,  and  receipt  of 
Sophif  Provost,  dateii  18 1 0  and  1 H 1 1 . 

'  Article*  of  agreement  enteretl  into  this  4th 
(laj  of  December.  1810;  Benjamin  Jewell  on 
lif  00*  part,  and  Sophie  Prevosl  on  the  other. 

"Wijerc3i.s.  the  aaid  Benjamm  Jewell  and 
Splue  Prevost  have  cohabitecl  for  several  years 
ftd,  and  hare  had  eight  children,  but  are  now 
liDinj  and  desirous  to  separate  and  live  asun- 
der. oDceruuo  icnns  and  conditions  hereinafter 
i{«ifipd:  Now,  this  instrument  of  writing 
timrsdrth.  that  the  said  B.  Jewell  and  Sophie 
PttqH  do  agree  henceforward  to  live  separate 
od  wmder 

'Tbe»id  B.Jewell,  on  his  part.  pon!»ent8 
aid  eifi^  that  the  said  Sophie  Prevost  shall 
Urt  under  her  sole  and  absolute  control,  and 
'nr  from  all  restraint  or  control  by  the  said 
3  Jeircll.  the  following  t  hildren.  viz. :  Juliana, 
\>jikl  and  Washington,  each  child  having  its 
f/ihins.  The  saia  Sophie  Prevosl,  on  her 
••ut,  enpages  and  const^nt^  that  the  said  B. 
-nrell  ••hall  have  under  his  sole  and  absolute 
(i«trol.  and  free  from  all  restraint  or  control 
•t  iJie  aid  Sophie  Pn?vost.  the  following 
•4jkireii.  viz. :  Benjamin.  Joseph.  Hannah, 
Hmr.  and  Delia,  with  their  clothing.  The 
^1  Sophie  is  to  pav  all  the  expenses  of  cloth- 
11^  cdocation.  ani)  maintenance  of  the  chil- 
6»i  above  allotted  to  her;  and  the  said  Bcnju- 
ab  Jewell  is  to  pay  all  the  expenses  of  cloth- 
's^ rdticalion,  and  maintenance  of  the  chil- 
•^aailolted  to  him;  and  moreover  engages  to 
•jt  for  one  year's  schooling,  viz.,  the  sum  of 
for  the  child  Juliana,  in  order  to  complete 
.tricboolin«;. 

~  The  laid  Sophie  engages  not  to  disturb  the 
Beojamin.  in  respect  to  the  management 

f  'Jte  children  allotted  to  him,  nor  in  any 
Qa3Mr  ct)Dtrol  or  interfere  with  them.  And 
^  mi  Benjamin  engages  in  like  manner  in 
"^ifwi  lo  those  children  as«igne<l  to  the  said 

'  Ajid  in  consideration  of  this  separation  and 
•  ««Di  to  Uve  asunder,  the  said  Benjamin  en- 
to  pay  to  the  said  Sophie  Prevost  the 


sum  of  $3. 000;  and  to  give  her  a  bill  of  sale  of 
the  fellow  Jesse,  the  girl  Harriet,  the  wench 
Nancy,  with  her  three  *cliildren,  Char-  [*221 
lotte.  Mary.  And  Charles;  also,  the  following 
articles  of  furniture  (here  follows  a  list  of  fur- 
niture); and  in  consideration  of  the  above,  on 
the  part  of  .said  Benjamin  Jewell,  ihe  said  So- 
phie Prevost  doth  hereby  release  and  discharge 
the  said  Benjamin  Jewell  from  all  claims  and 
demands  whatsoever.  In  witness  where<jf, 
the  parties  to  these  presents  have  set  their 
hands,  this  4th  of  December.  1810. 

"  W.  L.  Smith.      "Bknjamin  Jewell. 

"Sophie  Prkvost." 

{Note.  The  signature  of  W.  L.  Smith  in  the 
original  paper  is  written  with  pencil.) 

It  was  admitted  that  Sophie  Prevost  p:ave 
sundry  receipts  for  the  cash  and  furniture 
mentioned  in  the  above  agreement. 

It  was  further  admitted,  that  in  June,  1813. 
Benjamin  Jewell  was  married  in  Richmond, 
Virginia,  to  Sarah  Isiwc-s.  by  the  regular  min- 
ister of  the  Hebrew  congregJition,  according 
to  the  rites  and  ceremonies  observed  by  the 
Jews.  s<x)n  aft«'r  which  they  removed  to  the 
Slate  of  Louisiana. 

In  1818,  Sophie  Prevost  married  a  man  by 
the  name  of  Slorne,  continuing  to  reside  in 
Charleston. 

In  18*38.  Bcnjnniin  Jewell  died,  intestate,  in 
Louisiana;  antl  his  widow  and  children  living 
there,  brought  an  ejectment  against  his  chil- 
dren in  Charleston,  lo  recover  a  house  and  lot. 
of  which  the  latter  were  in  possession. 

The  whole  (juestion  lurne<i  upon  the  validity 
of  the  first  marriage;  there  being  no  contro- 
versy about  the  validity  of  the  second,  in  case 
Jewell,  at  the  time  of  contracting  the  second 
marriage,  had  not  a  wife  living. 

To  support  the  first  marriage,  it  was  given 
in  evidence  by  Sophie  Prevost  (who  had  re- 
leased her  interest  in  the  property  in  dispute), 
and  by  others,  that  at  the  time  of  the  marriage 
she  and  her  family  had  recently  arrived  from 
the  West  Indies;  thai  she  was  very  young; 
that  tliey  brought  with  them  some  negroes,  of 


HMMHft  would  hare  been  Rood  at  common 
M»twHL  Doiwlthatandlny  atattitory  din'ctioiis 
■•iMIlMmtKnIed.  8ueb  l»  the  rule  in  Mlchi- 
m.  mUmmr  r.  Moore.  M  I*.  8..  A  Otto.  7H. 

VlMVBflBaa  waaactiiolly  niarri<.>d  nt  the  t1ini>  of 
>*  ■Ulif  vtth  bta  aeoond  wife,  <ancl  tills  last 
Mntag» wa* therefore  void  :  luit,  upon  the  death 
<yij>W<a>|  wife  th«-  man  und  .the  sectmd  wife 
fflfttf  toaatmU-'d  to  tN>  man  aiid  wife,  and  eo- 
'■MM  m  aocb.     Held,  that  theiv  whs  a  valid 
'^nfagB Crtim  the  tirn(>of  thto  consi  nt.  Ilolablrd 
^aaOc  lof.  Co..     Am.  L.  IU»r-.V3<». 
'saaascaanot  go  tieyund  thi*  State  of  their  rosi- 
'^a^ivlMMBce.at  sea,  piiriMMH*!}-  to  avoid  re-  | 
^fiimamjon  mai'ilage,  of  their  own  state,  and 
ttaeta  wamaye  in  a  manner  contrary  to 
(^iMnoftb*  Stale  of  their  rc^idenoe,  and  after* 
^BiilKva  mdi  marriavs  austalncd  by  tli«  oourlB 

Botrnea  v.  Holmes,  Abb.,  U.  8..  625. 
^■awtage  t>«tw««n  a  woinnn  and  a  man  who  is 
••"•if  lawfalljr  marrlod.  H  voiil    The  woman  ' 

aftwaiila  Iccallr  form  iinother  miirriuire 
*rtwl  ■alUiiir  for  u  /udiuial  Hentenee  declarinfr 
^*Manrriac«  a  nullity.   Pattcrsur.  v.  (iuine^, 

'•■^nlagc  in  Pvonaylvanla  It*  a  civil  contmct.tn  be 
■'tatmA  wItlKnit  r*-imr<l  fo  form,  by  any  siilTl- 
ivordanard  •  tease.    It  may 

•4  tj  aayo.  <*«entand  can  Iden- 

Oapartfca.  iitui. 

-*«arria»g  mar  be  ralidly  contracted  bv  mu- 
9tvariaBaak>nc.  without  the  nruaenoe  or  bene. 
>oa  or  a  prteat.  aee  Holleit  v.  Collins.  10 
r».  I 

'  %nn  1 


rohiibitatlon  for  thirty  years  ns  mim  and  wife  Is 
suMleient  evidence  of  a  liiiirriiiK'"-  Hex  v.  Stock- 
lan<l,  Hurr.  S.      .V)s  ;  1  W.  Ml.,  iViT. 

Strotijf  ackiiowledtfnjents  of  nmrriiiire  for 
ei>rhteen  years  to^othcr  are  Ntinieient  to  estabii.'^h 
it  OifT  ruvM.  thouK'h  MO  Hi-tniil  proof  can  be  had. 
Ilcrvcy  V.  H.'rvey.S  W.  Ml.,  h77. 

A  nmrriiinre  may  l>e  cstaliilsh»vl  by  nrepoiidcrtitinif 
repute  and  by  condu«-r,  even  thoii|;(i  the  repiito  iZ 
divldcMl.  Lylev.  ElwofKl.  19  L.  K..  Kq.,  iW;  44  L.  J., 
Chunc.  ItM  ;  'Si  W.  It..  \M-V.  C.  H. 

(Jeneral  reputatidn  is  sulllelenl  evidence  of  u 
marrlatre  to  entitle  a  gon  to  inherit  property, 
thouifli  the  father  be  "till  livinK-  I'o«',  d.  FleminK. 
V.  I-'lemlntr.  I  Hin^f..  'Mn:  IX'  Mo  )re.  'M). 

A  marriiuri-  may  be  pre8unie«l.  There  Is  a  Htrtmjr 
letn»l  pre»iim|)tion  in  favor  of  marriajre,  (lartieii- 
larly  alter  thelu|>se  of  ii  irreat  letiK'th  of  time,  and 
thU  prefoimption  mii^t  be  met  by  strong,  distinct 
and  satinfaetorv  di!»pri>of.  Wilkinson  v.  Pavne,  4 
Term  U.,  4»W:  Piers  v.  Piers.  2  11.  L.  ('as  .  .HI  ;  i:j 
Jur..  .V59.  Hex  v.  Twiainjr,2  ».  A-  :WtJ:  llarrod 
V.  HarrcKl.  1  Kuy.  &  .).,  4:  IS  Jiir.,  KVl;  (ioodnmn  v. 
Ooodmun.  ."iJur..  N.  S  ,  HOC  :  a*  L.J.Chanc,  745,  L. 
J.;  Sichel  v.  Lambert.  15  H. 

The  vnliilllv  of  a  marriatre  contract  Is  to  he  d<»- 
ternilned  by  the  law  of  the  State  where  It  was  en- 
tered Into  ;  If  valid  there  it  is  to  Im'  reeojfni/.ed  as 
such  in  the  courts  of  this  Stale,  unlen^  contrary 
lo  ihi- nrohililtlons  of  natural  law,  or  the  express 
prohit>ltion  of  a  Htatute.  \mi  Voorhls  v.  Ilrint- 
null.  M  N.  v..  IH. 

Where,  therefore,  bv  a  Judfrment  of  the  Supreme 
Ck>urt  of  New  York,  the  marria(re  between  E.  anfl 

lt>l> 
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whom  Jewell  received  three  aa  her  portion; 
that,  in  consequence  of  her  being:  a  Gathotic 

and  .Icwell  a  Jew,  the  (■•■ri'mony  of  niarria^e 
between  Ihcm  was  performed  by  a  niagistmte 
named  White,  In  the  pveeenoe  of  her  family 

and  other  persons;  that  she  wa.s  entirely  ii;no 
rant  of  tbu  Eagliiih  language;  that  i^lie  iive<i 
with  Jewell  as  his  wife,  in  bis  house,  ami  under 
his  name;  that  they  removed  to  Barnwell  dis 
trict    in   South  Carolina,   where    also  she 
2t22*1  'associated  with  the  neighborhood  as 
liis  wife;  that  lliey  then  removed  to  Charles- 
ton, where  Jewell  kejH  a  elolhing  store:  that 
she  attended  to  the  eoncerns  of  the  shop  and 
family  as  Mrs.  Jewell:  that  the  children  were 
circiimciBed  aooordin;?  tothe  Jewish  laws,  and 
that  none  but  kLntininte  children  are  so;  that 
the  was  recognized  iu  bociety  as  his  wife;  that, 
hi  1806,  she  executed  a  raeaae  of  dower  in 
some  property  whieh  Jewell  had  mnripiL'cd. 
and  that  such  release  was  iu  the  form  wliich  : 
the  law  prescrilied  for  wives;  that  aooordlngto  1 
tll6  general  opinion  among  Hebrews,  a  mar- 
rif^,  iu  the  scriptural  sense,  between  a  Chris- 
tian and  a  Jewess  is  not  kigal;  but  that  the 
Jewish  law  considers  a  connection  between  a  I 
Hebrew  roan  and  a  Christian  woman,  as  con-  j 
eubinage;  that  it  is  the  duty  t)f  a  Jew  to  olxjy  i 
the  laws  of  the  country  in  which  he  lives;  tiiat. 
if  A  divorce  be  obtateed  according  to  theb'  law.  | 
by  mutual  consent,  it  is  not  eonsidered  unlaw-  i 
ful  to  nuurry  again;  that  the  man  writes  a 
paper  to  the  effect  that  the  woman  is  at  lilierty 
to  marry  Hirain,  and  the  act  on  the  part  of  the 
woman  Is  iier  receiving  it  and  assenting  to  it. 

The  evidence  offered  by  the  plaintilu  in  the 
suit  below,  to  rebut  the  idea  that  a  marriage 
had  ever  taken  plaee  between  Jewell  and 
Sophie  Prevoat  was,  in  the  lint  fdaoe,  Uie  foi 
lowing  papor: 

*'a&VAnNAii,  10th  March,  1796.  i 

"lieodvsdof  Benjamin  Jewell  the  8um  of 
live  hundred  dollars,  in  full  for  the  cause  of  i 
action  which  I  brought  against  him  on  a  prom- 1 
ise  of  marriage;  which  sum  of  t\\-e  liundre<i 
dollars,  1  acknowledge  to  be  iu  full  compensa- 


tion, and  from  which  I  do  release  and  exoner 
ate  the  said  Benjamin  Jewell  of  all  actions 

demands,  or  engairtnieiits,  whatsoever,  f n  ra 
the  beginning  of  the  world  to  the  present  day. 
[The  remaining  part  of  the  paper  n  dmraeler- 
17.0(1  by  the  court  as  gross  and  indec-ent,  and 
the  reporter  does  not  think  proper  to  insert  iU 
Its  purport  was  lo  reoogniae  a  oontiunaDoe 
of  the  connection  on  another  basis  than  mar> 
riage.J  Sophik  Phkvost." 

•'^V  itne.ss. 

"CllAULKS  HaKKIS.  GKO.  J.  IIULl,  " 

It  was  also  given  in  evidence  by  the  plaint 
ifts  that  the  alxive  paper  was  recf»rded  in  the 
clerk'a  ofHce  of  the  Superior  Court  for  Chat- 
ham County  (the  county  in  which  Savann^  itt 
situated),  m  •the  month  of  AuLmst  after  [*223 
its  date,  on  the  oath  of  Hr.  Uarria.  one  of  the 
sobscriblng  witnesses.  The  handwrfting  of 
Mr.  Harris,  who  was  a  distinguished  counselor 
at  law  in  Savannah,  as  well  aa  that  of  Jiull, 
the  other  subseribin|r  witness,  who  was  a  dep 
uty-marshal  of  Georgia,  w;is  proved  by  a  judire 
and  by  one  of  the  members  of  the  buvannali 
bar.  It  was  also  jriven  in  evidence  that  Charles 
Harris  was  of  the  liighe«t  standing  and  chanie 
ter;  was  a  distinguished  man  in  the  State,  and 
understood  mid  spoke  French  tluentlv.  No 
other  part  of  the  pitper  was  in  his  handwriting 
except  tbe  words  "witness,  Charles  Harris." 

It  w:is  also  Lriven  in  cvidciue  by  the  plaint 
ifls,  that  upon  an  examination  of  the  minutes 
of  the  courts,  where  the  record  of  nmiristnrtcs 
hi  ill  remains,  the  name  of  White,  wlu)  wn^ 
said  to  have  iH'rformed  the  marriage  ceremony, 
did  not  appar  as  a  Justice  of  the  peace,  'in 
Savannah,  m  the  year  17M,  or  at  nny  time 
previous. 

It  was  also  given  in  evidence  by  the  plaint- 
iffs, that  Jewell  and  Sophie  Prevoet  were  not 
considered  to  be  married,  by  one  Botbot.  tne 
clerk  of  Jewell,  or  by  the  persona  with  wliom 
he  associated. 

It  was  farther  given  In  evidence  on  befanlf 
of  the  |iIai!i!ilTs,  by  the  Hi-v.  Mr.  PoznaiisKi. 
the  olflciaiiug  minister  of  the  tiebr^w  oon4rre- 


It.  was  cliH-iolved  ou  theirround  of  adultery  of  thr 
UitltM-.tlie  'l('vre«'of  rtlvc)re«'a<1Jud*rin>f  it  is  to  In-  un- 
lawful for  bill!  to  iimrry  duriiiK  the  life  of  E.,  and, 
thereafter, duriiiif  her  lift-,  he  went  to  Connecticut 
and  there  married  I.,  both  Mnn  residents  of  s;tid 
Statu  of  Now  York,  bavlny  iroue  out  of  it  for  the 
purpose  of  evadintr  Its  laws,  returnlngr  to  it  on  tbe 
day  of  marriage,  and  thereafter,  EeaidinK  tbere, 
whieli  marriave  was  valM  under  tee  laws  of  Con- 
neeUout,  held,  that  such  floarrisfe  was  valid  In 
New  York,  and  tbe  Issue  of  sueb  nuuilafla  was  le- 

emate;  also  that  the  provlalon  of  the  Revised 
tutes  (SH.  S.,  UB,  IS;  Id.,  IM.  I  40),  pr<tbibitinflr 
theseound  mariiace  of  a  person  dlvorued  on  the 
fioundof  his  or  her  adultery,  during  tbe  life  of  the 
former  husband  or  wife,  and  deolarinv  sucb  aeoond 
marriage  void,  had  no  applloatlom  as  (her  are  In 
the  nature  of  a  penalty,  and  have  no  effeot  outside 
of  this  t^tate,  in  the  abseneeof  exprvM  terms show- 
iuK  u  ieKi!*iHtive  intent  tu  Kivi!  ihem  that  effect. 
Van  Voorhls  v.  lit  Intnail.  m  S.  Y..  18  ;  S.  C,  Li  N. 
Y.,  Week,  Di«..S4«:  40  Am.  Hop.,  0)5.  followed  in 
Moor  V.  HeKeman,  27  Hun.,  N.  Y..  OS ;  l&  N.  Y., 
Week.  Di«r..  m). 

Theoonsent  of  the  parties  Ih  all  that  isrcquire*!  to  ' 
tbe  vaUduelebratiun  of  tbe  uiurriutfe;  and  us  mar- 
rlaire  is  said  to  be  a  ouutruut  jure  ueiitium.  that  ; 
eonsent  is  all  that  in  reiiuircd  by  the  natural  or 
public  law.   2  Kent's  ("oin.,  h»J,   uiid  authorities 

titXHl. 

If  tite  cDiitract  be  made  per  vt  rlia  <lr  firdffcnli, 
and  ti'inains  wltliont  cohabitation,  m-  it    mail*'  per 
f^rttti  Uc  futuio,  and  bo  followed  by  coosummaUou,  | 
It  amounts  to  a  valid  maxvlage  In  the  absenoeof  i 


nil  ci\  il  i  firiilatidii^  to  tlif  i'<intrury,  and  which  th^ 
pitrtirs  iln';njr  com |ietcnt  ju"<  to  mkc  and  iH>iuK*nt> 
ciinnot  dissMjlve,  and  it  Is  equally  biudinff  as  if 
mudc  in  facie  rccltHia'.  2  Kenfs  foni..  87:  Bnnt- 
iUK  v.  Ix-pltitfwell.  4  (<!.,  251;  S.  (;.,  .Moore.  Itj5>  ;  J<-*- 
»in  v.  CVdlinN  tt  Mod..  1;V>;  2  Salk.,  4;*:  ;  I)alrvi:i|'lf 
V.  Dairy  m pie,  2  Ha^K-  ronsisl.  R.,  64.  64  :  La  Tour 
V.  Teesdale.  8  Taunt,,  KH)\  Fenton  v.  lUn-d,*  .J.)hn*,. 
68;  LoDdoudery  v.  Chester. 2  N.  H.,  2ir>:  % 
Clarii,  8  Paige,  674 :  State  v.  Patterson,  2  Iredell,  .N . 
C,  8M. 

It  is  very  clear  tbat  the  marriage  contract  is  val* 
id  and  binding'*  If  made  bjr  words  de  praemnH, 
thouirh  It  he  not  fallowed  by  oohabitetioa. 
McAdam    Walker,  1  Dow'a  P.  R.«  148 ;  Jmekmrn  r, 

WInns.7  Wend.,  47. 

And  It  Is  eqoalljr  clear  that  a  promise  i 
ytvenandacoepted,  with  subsequent  c  ' 

— «Mh*«<jn«nt  eopula— and  without  anjr  <   

eee  to  disoonneot  tbe  mutual  promise  ffebn  rtieee 
habitntinn.  and  where  there  was  there  was  no  previ- 
ous illielt  connection,  and  valid  marriaire  wasrealhr 
intendeti  by  the  parties,  is  a  valid  marria^pe.  8bel» 
lord  ouMarrlaffes  and  Divorce,  p.  29,  WO,  edM^lM» 
dnn  1M41.  and  tne  autboritiosttine  cited. 

This  is  the  rule  In  th»  Sootcdi  law,  tbouirb  Lord 
Chancellor  lirouflrham,  in  a  case  on  appi^al  ' 
House  of  Ix>rds,  exeeedinfrly  reirrettt-d  It. 
man  v.  aunpt>ell,2  Dow.  &  Clark's  P.  C,  285. 

Proof  of  matrlmonhil  eohatiitation.  declarations 
of  the  parties!  and  reputation  that  they  are  man  and 
wile,  iH  .xuiiicicnt  upon  whieh  lo  found  a  presuinp- 
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ndoQ  in  Charleston,  that  if  a  Jew  has  a  child 
Sfa  peron  who  is  not  a  Jewess,  the  rite  of 
nrtuinciMioD  may  be  performed,  and  that  it  in 
Bo(  Decenary  (for  circumci.si<>n)  that  the  child 
ibitaJd  be  legitimate. 

To  rrbut  al)  this  evidence,  the  defendantH 
pTe  testimony,  by  Sophie  Prevost,  or  Jewell, 
(Jtit  «he  never  8i^ne<I  the  pa{K'r,  purp<^rting  to 
brtrelea.'<e  of  all  damages,  <Sic.,  or  any  paper 
of  the  kind,  and  that  she  never  was  ac- 
<jtttiotiii  Willi  either  Harris  or  Hull;  and  by 
R.  Vi.  PtK>ler,  the  clerk  of  the  court,  tlial  alder- 
Bcnof  the  common  council  of  Sjivunnah  were 
a^kiu  justiix*s  of  the  peace,  for  all  purposes, 
vilhin  the  town  and  hamlets  of  Savannah,  but 
Ukit  be  did  not  know  whether  or  not  White 
WW  an  alderman  in  the  vears  1794,  1795.  or 
ITW. 

Tbrre  were  two  bills  of  exc*eption8  taken  in 
[]»  court  below;  the  first  of  which  relate<l  to 
iho  tdmtjatibility  of  certain  evidence  whicJi  the 
ciKirt  rtrj«(-te<l;  and  Uie  second  to  the  in.Htnic 
boo*  preyed  to  be  given  to  the  jury,  and 
rtfoaed  by  the  court,  as  also  to  the  inHtruc'ioos 
vtaallv  given. 

224*3    *^^^  exceptions  is  ais  fol- 

The  plaintiff,  to  suhlain  his  action,  proved 
'Jir  xnarriage  of  Benjamin  Jewell,  on  the  80th 
^uae.  1813.  with  Sarah  Isaacs,  one  of  the  les- 
on;  the  Kcisin  of  Benjamin  Jewell;  his  death: 
uA  that  the  other  lesttors  of  the  plaintiff  are 
ttt  hsue  of  tlmt  marriage. 

Hie  defendants,  to  defeat  the  plaintiff's  ac- 
liJB,  and  prove  themselves  the  hcir^-at-law  of 
BMhain  Jewell,  examined  Sophie  Stortic.who 
laHKd  (o  a  prior  marriage  between  her  and 
ft^ftunin  Jewell;  and  that  In-  held  her  out  as 
Mi  inrfal  wife;  and  that  eight  children  were 
km  daring  the  time  they  lived  together ;  and 

Sin  evidence,  to  sustain  their  defense, 
tiaonj  on  the  part  of  the  defenduuLs  con- 
fai  the  «cheilule  i>nuexed  to  this  bill  of 
fwwricmiib  To  rebut  which  evidence,  the  plaint- 
IflofiTOl  Um  deeds  and  papers  annexed  to  this 
HI  «f  Moeplioiu.  tinted  by  Sophie  Storne.  by 
iktfBie  of  Sophie  Prevo»>t.  and  gave  evidence 
fl^Hbe  mSA  Bcnjanun  and  Sophie  separateil  in 
■K^W.  1810;  and  then  offend  in  evidence 
drrfarmtions  of  one  Simons,  the  deceased 
^  if  one  of  the  defendants,  that  his  x^  ife's 

j*>  not  married  to  her  father;  which 
FUm-  K.urt  overrule<l.  and  the  plaintiff 
t!i«  r*  !o.  And  the  plaintiff  further  of- 
levideuceaflle  of  the  Charleston  Courier 
I  jc»r  1811.  and  showed  that  the  manu- 
or  originaUi.  from  which  the  pa|)cr 
daj  waA  published,  are  lost  or  mibluid; 
■dUMk  the  CharluBton  Courier  was  then  the 
Ifljlp  oommercial  paper  in  ('harleston,  where 
■Hvtiet  lived,  and  offeretl  to  read  from  the 
■ir  the  foHowing  notice,  as  published  on  the 
Jaotiary.  1811.  and  for  three  succesaive 
t^u  fmtn  that  lime,  viz. : 

"NOTICE. 

luc  auUKjciber  forbids  all  persons  from 
iTBg  credit  to  Mra.  Sophie  Prevost,  on  his  ne- 
at, a»  be  will  pay  no  debts  whatever  she 

•A/  OOatTBCt. 

I      (INgiMd)         "  Bknj.\min  Jewell." 
Bh  the  court  rt  fused  to  allow  the  evidence 
'  . !    to  which  ruling  of  the  (X)urt  the 


Second  bill  of  exceptions:  And  at  the  trial  of 
the  said  cause  after  the  parties  had  produced  the 
evidence  in  the  schedule  hereto  *an-  [*22<S 
ne.\etl,  the  plaintiffs  desired  the  said  justices  to 
instruct  the  jury  as  f(»!lows: 

1.  That  if  Sophie  Pievost  and  Benjamin 
Jewell  agreed  to  live  in  concubinage,  and,  un- 
der that  agreement,  cohabited  together,  the  con- 
nection is  not  matrimony,  although  they  passed 
themselves  off,  to  other  persons,  as  man  and 
wife. 

2.  That  if  Ik>njamin  Jewell  and  Sophie  F*re- 
vost  asserted,  contrary  to  the  fact,  that  they 
were  married,  when,  in  rwility.  they  had  agreetl 
to  cohabit  without  marriage,  such  assertion  will 
not  change  the  nature  of  their  connection  so  as 
to  legitimate  the  children  that  were  the  produce 
of  that  union. 

3.  That  if  the  jury  do  not  iK-lleve  that  I3enja- 
min  Jewell  and  Sophie  Prevost  were  married 
by  a  magistrate  in  Savannah,  in  the  year  1796, 
of  before  that  time,  then  there  is  no  evidence  of 
a  marriage  Ix  fore  them,  on  which  they  can  find 
the  defendants  to  be  the  legitimate  heirs  of  Ben- 
jamin Jewell. 

4.  That  if  the  said  Benjamin  and  Sophie  were 
living  in  concubinage  in  1796.  under  the  agree- 
ment produced  in  evidence,  and  continued  to 
cohabit  together  afterwards,  such  cohabitation 
will  not  amount  to  marriage,  notwithstanding 
their  representations  to  third  persons,  unless 
there  wjis  a  distinct  agreement  between  them 
to  rescind  the  former  agreement,  and  to  stand 
to  each  other  thenceforward  in  the  relation  of 
husband  and  wife.  And  that  if  such  new 
a:^U't•  iiicnl  be  relied  on.  it  ought  to  be  estab- 
lished by  satisfactory  proof,  anil  « imnot  be  in- 
ferred from  con)inon  reputation. 

5.  That  if  then'  was  ii  proniis<-  of  marriage, 
followed  by  sexual  intercourse  between  Benja- 
min Jeweli  and  Sophie  I*revo.st,  jind  she  after- 
wards sucti  him  for  itrt  ach  f)f  marriage  promise, 
or  received  a  sum  of  money  in  satisfaction  of 
the  injury  done  her  by  refusing  to  marry  her, 
the  promise  is  thereby  release<l.  and  the  promise 
and  subse<juent  intercourse  do  not  constitute 
the  parties  man  jukI  wife. 

6.  That  a  proinisi*  t(»  marry  at  a  futun*  time, 
followe<I  by  cohabitation.  (I«h>s  not  constitute 
marriage,  though  the  promise  be  accepted  at  the 
time  when  it  was  mtule. 

And  the  defendants  pniyed  the  ju-stices  to 
in.struet  the  jury: 

1.  That  if  tlH-y  iM'licvi'  that  before  any  sexual 
connection  Ixaween  Miss  Prevost  and  Bt-njamin 
Jewell.  Mr.  Jewell  ami  Miss  *Pn  vost.  [*220 
in  the  presence  of  her  family  and  his  friends, 
agri-ed  to  marry,  and  did  afterwards  live  to- 
gether as  man  and  wife,  the  tie  was  indissoluble 
even  b^-  mutual  con.>*ent. 

2.  That  if  the  jury  believe  a  marriage  was 
celebrate<l  in  Savannah  by  a  magistrate,  the 
moment  the  celebnilion  was  over,  the  contnict 
was  jxTfecl  luul  indissoluble. 

3.  That  even  if  the  paper  signeil  in  Savannah 
in  March.  1796.  was  signed  by  Sophie  Previ»st. 
jind  was  so  signed  when  she  was  unmarried,  still 
it  was  not  an  indissoluble  contract,  hut  one  which 
the  parties  were  at  full  liberty  to  <  ancel  and  re- 
tract. And  that  the  constant  admission  by  Iwih 
parlies  that  they  were  man  and  wife,  their  re- 
cei>tion  in  society,  his  calling  her  to  renounce 
her  dower,  arc  evidence  to  authorize  the  jury 
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to  draw  ihe  conclusion  that  3Ir.  Jewell  and 
Sophie  PreTOOt  had  concluded  and  aj^reed  to 
become  and  live  togethi-r  as  lawful  hu^^band 
and  wife  prior  to  1810:  and  if  so,  tlic  separation 
does  not  affect  the  right  of  the  childvto  of  that 
marrintre;  thry  arc  IcL^iiiriinfp. 

And  the  said  iuhlices  refusid  the  third  in- 
etruction  prayed  by  the  phUntiffR.  And  iis  to 
tlic  sixth  instruction  prayed  by  the  plnintifFs, 
tlie  siiid  justices  instructed  Ihe  jury,  that  "if 
tlie  contract  be  made  per  rerbii  jyretenti,  and  re 
maina  without  cohabitation,  or  if  made  per  verba 

futuTo,  and  be  followed  by  consummation, 
it  amounts  to  a  valid  niiirriairp,  and  which  the 
parties  (beine  comjicieut  as  to  age  and  consent) 
caonot  dlnmve;  and  it  is  equally  binding  as  if 
made  in  facie  eerleM<r  "  (2  Kt  ih'b  Com..  d6.  3d 
edit.)  To  which  refusal  and  instruction  the 
plaintiffs  except.  And  the  said  justices  gave 
the  first  instruction  prayed  by  the  defeadaots, 
to  whioh  the  plaintiffs  also  except. 

Hem's.  Toj-and  A^^.^i/'fi.  Attorney-General^for 
the  plaintiffs  in  error. 

Mr.  Bunt  for  defendants.  ' 

The  followinu'  were  tlic  points  relied Itpon  on 
the  part  of  the  plaintiffs  in  error: 

1.  That  the  declarations  of  Simons  ought  to 
have  been  admitted  rn  i  ^  iili  nce. 

2.  niKHt  tlie  cxclusiuu  uf  the  notice  in  the 
newspiq  M  1  ,v lis  error. 

8.  rimt  .Mrs.  Stomp  was  clearly  incompt*- 
tent  as  a  wiiueiss,  if  her  testimony  was  true, 
slic  having  Ix-en  the  wife  of  Jewell.  She 
j£Z7*]  *wa8  nl<^)  interested  in  the  event  of  the 
cause.  (This  point,  however, was  not  in  tiie  Mil 
of  exception ur.ti  v.  ;:  -,  not  <iiscus.scd.) 

4.  That  the  instructions  asked  for  by  the 

Elalntiffs.  and  refused  by  the  court,  ouf^t  to 
ave  been  given. 

5.  That  there  was  crrr»r  in  the  instruction 
given  at  tlic  recjuest  ;  I  flu/  defendants. 

Mr.  Cmre,  for  piaintiil  in  error,  entered  into 
a  particular  examination  of  the  testimony,  all 
of  whii  li  \vas  before  the  court,  in  consequence 
of  the  refusal  of  the  court  below  to  gmnt  the 
third  instruction  prayed  by  the  plaintiffs. which 
was.  "  ihiit  it"  the  jury  did  not  lielievc  tluit  Ren 
lamln  Jewell  and  Sophie  Prcvost  were  married 
by  a  magtotnte  in  Savannah  in  the  year  17IKI, 
or  hefore  thai  time,  then  there  was  DO  evidence 
of  a  marriage  before  them. " 

This  investigation,  as  also  that  of  the  counsel 
who  argued  tike  case  Sttbsequenily,  is  omitted 
in  the  report. 

As  to  the  admiasibilitv  of  Simons'  declara- 
tions. 1  Stark,,  59,  2  Eng.  Com.  Law,  298;  1 
Maule  &  Selw.,  636;  1  Stark..  69.  3  Eng.  Com. 
Law,  m\  10  East.  282;  18  Vcs.,  140;  1  Ftoten. 
828. 

As  to  the  admissibility  of  the  pobUcatlon  in 

the  in  >\spaper,  2  Stark.,  00.  lOr,.  1(50,  ^  Eng. 
Com.  Law,  347,  295.  That  gazette  is  good 
evidence  to  prove  public  notice,  10  Cond.  Ch. 

Rep  .  217. 

As  to  what  constitutes  niarriaire,  Dalrymple 
▼.  JkUrympU  (4  Condensed  K(  ( lesiastical  Re- 
ports, 4t<5.  488,  489):  4  Bac.  Abr.,  title  "  Mar- 
riage;" Efuterlpy.  En»Urly  (Dyer.  305);  Bac. 
Abr..  pi.  CO.  Buller'sA'.  P.,  101.  102,  H  Dane's 
Abr..  294,  299;  18  .Johns.,  84»;  7  Wend..  51; 
10  Watts,  158.  161,  162. 

Mr.  Il'int,  for  defendants: 

A  K  to  what  constitutes  marriage,  Bracton,  bk. 
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1,  p.  4,  ch.  5,  see.  7;  Swinburne  on  Espousals. 
198,  also  6.  6, 7,  m  024.  228.  827. 284:  Taylor 

on  Civil  Law,  254.  258,  268.  277,  279;  1  MSL- 
ton's  Paradise  Lust,  as  to  the  ceremony  whi^b 
took  place  on  the  first  marriage;  4  AlcCwd, 
256;  18  Johns.,  347;  4. Johns.,  ,53;  2  Bl  Rep.. 
877;  1  Dow's  R«  p.,  176.  181;  Moore.  170; 
Manuscript  ('ms<  .s  iu  South  Carolina,  Sh>Mf^ii- 
loie  V.  StrongfdUnc,  also  BiUinfjn  v  fftfh'nfrn.  de- 
cided by  Chancellor  Harper,  1  Prire's  Rep.. 
m,  f)  Mod..  17'i;  1  Dow's  Re]..,  ISt). 

*As  to  the  admissibility  of  the  new-^  [*tit£H 
paper  evidence,  ease  of  The  Bm-h  it  y  IWra^/r 
(4  Camp..  401) 

As  to  Simons' declarations,  no  time  or  cir- 
cumstances are  mentioned  when  Ihey  were 
made,  and  he  does  not  testify  to  graonl  repu- 
tation. 

Mr.  Lcqnre,  for  plaintiffs: 

As  to  Simons.  His  declarations  wen?  against 
his  interest.  Old  coats  of -arms,  tombstone*. 
«fec.,  all  now  jidnutted.  (1  Peters.  337;  13  Vcs. . 
514;  Cowp..  591.  594;  2  Russ.  &  My  Inc.  147. 
156;  2  Ctond.  Ch.  Itep.,  481;  Greenl.  on  Evl 
dence,  159.) 

As  to  the  newspaper,  7  Peters,  100;  Potbicr, 
205,  296;  6  East.  102;  2  Rnas.  ft  Myhie,  4S5. 

As  to  what  constitutes  marriage,  6  Serg. 
Rawle.  .S33;  10  Johns..  226,  analogous  cases  of 
partnership;  2  Barn.  &  Aid.,  387:  18  Johns., 
348;  4  Johns.,  52:  2  Dow.  462;  Cunningham 
V.  Oinnin{jham  {2  Dow.  504);  North  v.  Valt-k. 
(Dudley's  (  h.  Rep.);  6 Binney,  405;  2  Dane's 
Abr.,  mi;  2  Cowen's  Phillips.  354,  collection 
of  cases;  Aldermnv.  Clat/(\  Stark.  Rep..  405(; 
2  I'll  :  Com.  L.iw,  44.'):  2  Stark  on  Evidenoc. 
590,  688;  Kelly  v.  Jackson  (6  Peters.  622.  62); 
Oreenl.  on  Evidence,  89;  4  Hag.  Ec.  Rep.. 
510;  DalrifmpU  v.  Dalrymple  waa  a  clear  case 
of  f>erb<i  in  pre^nli :  "  nr-ipio  te." 

As  to  the  proof  offered  that  none  but  the 
legitimate  children  of  the  Jews  are  dream- 
cised.  Gen.  .xvii.,  9. 

On  the  general  subject  of  marriage,  Planfce'a 
History  of  Christian  Socic?ty,  Vol.  I;  Pothier, 
.5.  30.  38.  89:  Swinb..  27.  231.  227;  OotHne  v. 
Xf/n-o  (B  Mod..  ]nr,):  S  Dane's  Abr..  title 
"  Marriage."  3U1.  that  the  canon  law  was  never 
adopted  in  this  oounttr;  Brovm  v.  UHtted 
St.it,^  fs  Cranch,  110):  8  Dall.,  281;  2  Bibb's 
Rep.,  343. 

Mr.  Phu  f  Justice  Taket  delivered  the  opin- 
ion of  the  i:ourt : 

This  is  an  action:  of  ejectment  brouirlii  by 
the  plaintiffs  in  error  against  the  dofeudanls. 
to  recover  a  house  and  lot  in  the  <nly  of 
( 'har!e>;tf)ii.  in  South  Carolina.  The  plainiitT^ 
claim  to  be  the  lawful  wife  and  children  of 
Benjamin  Jewell,  deceased,  who,  it  is  ad- 
mitte<l.  died  intrjit.nie  and  .'^eized  of  the  prem- 
ise in  question.  The  defcndantM  als^o  claim  to 
be  the  lawful  children  of  the  same  Benjamin 
Jewell,  by  Sophie  Storne,  who,  before  her 
mjirriaire,  wjus  named  Sophie  Prevosi,  who  is 
still  livin;:^  and  ha«(  conveyed  idl  *her  [*22f> 
interest  to  her  children,  and  the  riL-^hts  of  the 
parties  depend  nlto£retlier  upon  the  validity  of 
thi*  marriatre. 

At  the  trial  in  the  Circuit  Court,  the  verdict 
and  judgment  being  in  favor  of  the  defend^ 
lints,  the  ease  is  br  ni-lit  here  by  a  Writ  of 
error,  sued  out  by  the  pluiniiffa. 
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The  qufstioiiii  l>efore  this  court  appear  in 
the  two  bills*  of  exception  taken  by  the  plainl- 
iSk  The  twiiniony  as  wU  forth  in  the  record 
ii  volamioous.  and  in  many  instances  contra- 
dictory. But  a  very  brief  statement  will  show 
\hf  point*  of  law  which  have  been  brought 
here  for  revision,  and  it  is  unnecessary  to  cn- 
rumber  the  case  with  the  mass  of  testimony 
which  was  offered  to  the  jury  by  the  respect- 
ire  parties,  in  order  to  prove  or  disprove  the 
mamajre  in  controversv. 

The  plaintiffs  proved  the  marriage  of  Benja- 
mio  Jewell,  on  the  30th  of  June,  1812,  with 
Sanb  Lvaacs,  one  of  the  lessors;  and  that  the 
other  lesMirs  of  the  plaintiff  are  the  issue  of 
that  marriage. 

The  defendant*,  in  order  to  show  that  they, 
Uhl  not  the  plaintiffs,  wore  the  heirs- at  law  of 
Beoj&min  Jewell,  examine<l  Sophie  Storne, 
who  biai4-d  that  she  was  married  to  lienjamin 
Jewell,  al  Stvanuah,  in  Georgia,  in  171)4  or 
ITW,  by  a  magistrate  whow;  name  she  did  not 
recollect,  in  the  prc>euce  of  several  witnesses; 
Uttt  the  said  Jewell  was  a  Jew,  and  the  witness 
aCktbolic;  that  her  mother  would  not  consent 
iJmI  she  sliould  b<;  married  according  to  the 
Jewish  form,  and  tiiat  Jewell  would  not  con- 
■ent  to  be  marrietl  a<*conling  to  their  form,  and 
«■  that  account  thev  were  married  by  a  mag- 
■tale;  iLat  they  lived  togtaher  as  nian  and 
miSmmuxy  \iiir>.  and  that  the  defendants  are 
IhliHW  of  that  marriage;  that  they  at  length 
■pmled,  and  she  having  heard  thai  .lewdl 
wig  nurried  agmin.  thought  that  she  alho  had 
ftflgiu  Ui  marry,  and  acconlingly  murrit-il  a 
cotria  Joseph  Slome.  with  whom  she  lived 
me  jean,  and  who  is  since  dead.  Various 
■cli  ud  declarations  of  the  parties,  aiul  the 
BBBBial  reputation  in  the  places  wIutc  they 
nred.  wen»  also  off<'re<l  in  evident  on  the  j>art 
of  the  defendant^i,  to  prove  that  the  said  Jew- 
lU  aad  Sc^kie  had  live<t  togi>ther  as  man  and 
vilB.  and  bad  constantly  acknowledgeil  and 
^■kn  of  each  other  as  such. 

To  rebut  this  evidence,  and  to  show  that  the 
couectioo  of  the  jmrtics  was  merely  concubin- 
^  and  not  marruige,  several  instruments  of 
VfMwL  alleced  to  hiavc  been  executed  by  them 
880^ at  dmerent  *time8,  were  offere<l  in  evi- 
dewe  GO  the  part  of  the  plaintiffs,  and  also 
wlom  acta  of  the  parlies  and  the  general  rep- 
OtHfeo  In  the  pboes  where  they  lived. 

After  this  evidence  on  the  part  of  the  plaint- 
Hhlld  defendants  had  l)een  given  to  the  jury, 
pWntifTs  offered  the  declarations  of  one 
(tiie  deceased  huslmnd  of  one  of  the 
I),  that  hi.«^  wife's  mother  was  not 
to  her  father.    It  was  objected  to  by 
lif  defendants,  and  rejected  by  the  court. 

-  laiDtlffs  also  further  gave  In  evidence 
"eparalion  t<N)k  place  in  Charleston,  in 
Ii*  laoatli  of  Decrml)er.  1810.  where  it  was 
fchnhfed  that  the  parties  ha<l  Ixt-n  living  to- 
CBlker  for  many  years,  and  then  produced  a 
He  of  the  Charleston  Courier  for  the  year  1811, 
■ad  proved  that  the  manuscripts  or  originals 
from  which  the  pa(MT  of  that  day  was  pub- 
Mad  aiekMt  or  mislaid:  that  it  was  at  that 
tim^tl)*' Viuline  commen-ial  paper  in  Charles- 
ipon  offered  to  rejul  from  the 
t  f  iiic  luilowing  notice,  as  publishetl  on  the 
Jaauary.  1811,  an<l  for  ihne  successive 
*eok8  from  tluit  lime,  viz. : 

Howjuu)  L  U.  8.,  Book  11. 


"  NOTICK. 

"The  suliscriber  forbids  all  pei-aons  from 
giving  credit  to  Mrs.  Sophie  Prevost  on  his 
account,  as  he  will  pay  no  debts  whatever  she 
mny  contract.  Bknjamin  Jewell." 

But  the  court  refused  to  allow  the  evidence 
to  be  read;  and  these  two  points  of  evidence 
form  the  subject  of  the  first  exception. 

The  second  exception  brings  up  the  (question 
as  to  what  constituted  a  legal  marriage  in 
Georgia  and  isouth  Camlina.  in  one  or  the 
other  of  which  States  the  parlies  had  always 
lived  from  the  lime  of  their  original  connec- 
tion. Several  instructions  were  asked  for  on 
both  sides,  some  of  which  would  appear  ni>l  to 
have  beeu  controverted;  and  the  points  before 
this  court  will  be  better  understood  by  exclud- 
ing all  the  prayers  on  both  sides  which  do  not 
form  a  part  of  the  exception,  and  are  therefore 
not  now  the  subjects  of  review  in  this  court. 
The  excepti(m  is  confined  to  the  third  and 
sixth  instructions  &sked  for  by  the  plainliff.s. 
and  to  the  first  ask»?d  for  by  the  defendants. 
They  are  as  follows: 

3.  That  if  the  iur>' do  not  Iwlieve  that  Ben- 
jamin Jew<!ll  and  Sophie  Prevost  were  marri»'d 
by  a  magistrate  in  Savannah,  in  the  year  17U0, 
or  before  that  time,  then  there  Is  no  evidence 
of  a  *marriage  iK-fore  them,  on  which  [*5S3l 
they  can  find  the  defendants  to  l)e  the  legiti- 
mate heirs  of  Benjamin  Jewell. 

15.  Thai  a  promise  to  marry  at  a  future  time, 
followed  by  citlialiitntion,  does  not  constitute 
marriage,  though  the  promise  be  accepted  at 
the  timi;  when  it  was  made. 

Ih-fendant  s  prayer.  Ist.  That  if  the  jury 
Ix'lievj^  thai  bcfon;  any  .s(>xual  connection  be- 
tween Sophie  Prevost  and  Ik'njainin  Jewell, 
they,  in  tin*  presence  of  Ijit  family,  and  his 
friends,  agreed  to  rnurry,  and  did  afterwards 
live  logelher  as  man  and  wife,  tht-  tie  was  in- 
dissoluble even  by  mutual  consent. 

\Vhereupf)n  the  court  gave  the  instruction 
re<juested  by  the  defendant,  and  ri'fustjd  the 
third  instruction  asked  for  by  the  plaintiff; 
and  ujM)U  the  sixth  directed  the  jury  that  if 
tlif  contract  l>e  made  p»'r  tfrfm  de  prtnenti,  and 
remains  without  cohabitation,  or  if  made  iier 
verba  tie  futuro,  and  be  followwl  by  consum- 
mation, it  amounts  to  a  valid  marriage,  and 
which  the  parties  (bcmg  comix-tent  as  to  ago 
and  consent)  cannot  dis.solve;  and  it  is  equally 
binding  as  if  made  in  fncie  erfU^nee.  To  this 
refusal  and  instruction  the  plaintiff  excepted. 

We  proceed  to  examine  the  (juestious  pre- 
sented by  these  exceptions  in  the  onier  in 
which  they  are  stated. 

The  first  in  the  first  exception  is  upon 
the  rejection  of  the  declarations  of  Simons,  the 
deceased  hasband  of  one  of  the  defendants.  It 
is  true  that  Sim<»ns  cannot  l»e  presumed  to  have 
known  of  his  own  personal  knowledge  the  par- 
ticular fact  of  which  he  was  speaking:  and  he 
must  have  made  the  statement  upon  informa- 
tion derivetl  from  others.  He  does  not  ap{x;ar 
to  have  named  the  person  from  whom  he  ob- 
tained his  information,  nor  to  have  stated  that 
his  knowledge  was  derivetl  from  the  general 
understanding  and  renutaiion  in  his  wife's 
family.  But  the  knowledge  of  events  of  this 
description  most  generally  exists  in  every  fam- 
ily, and  hence  the  declarations  of  one  of  its 
ineml)ers  is  admissible,  although  he  does  not 
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menUoQ  tbe  source  frum  which  he  derived  his 
Infirnnntlon;  and  mch  HceUm^om  nre  equally 

ii(liiii>tvible  whf'tlu  r  Iiis  ronncc1j")i  ^' itli  tlie 
family  is  by  blood  or  marriage,  lu  the  c-iisu  of 
ForAhwT.  fbuTtg  (IS  Yes..  140).  twtlmony  pre- 
ciK-ly  similnr  tn  thnt  nnw  offered  was  received : 
and  Wc  Dunk  the  tkclaraiions  of  bimons  ought 
to  have  been  admitted,  and  that  the  Circuft 
Court  erred  in  rejecting  them. 
232*]  *Tlic  second  point  iu  this  exception 
was  upon  the  admis'iibiliiy  of  theadvertlHcment 
in  the  Charleston  Courier:  and  upon  thi«point 
also  we  differ  In  opinion  wftn  tbe  Gfrcuit 
Court. 

It  was  admitted  thai  the  parties  had  cohabited 
together  for  a  loni^  time,  and  that  the  defend- 

ant?5  were  the  \<^^x\c  of  tlmt  int('r<  nur«e:  nnd  in 
order  to  prove  tiuit  their  motiier  was  married  to 
.lewell.  the  acU  and  declaratiOBs  of  the  parlies 
during  their  cohabitation  were  oflFcred  in  e\  i 
dencc  by  the  defendants  (and  were  unquestion- 
ably admissible),  to  prove  that  during  tnat  time 
she  was  acknowledipMl  and  treated  by  Jewell  as 
h\n  lawful  wife.  Aets  and  dlclarations  were  also 
offered  on  the  parts  of  the  plfdntiflf.s  to  prove 
the  contrary.  The  separation  took  place  in 
December.  1810.  in  (Charleston,  where  the  par- 
ties had  lived  foiretfier  for  many  years,  and  this 
aUverlifiement  appeared  in  the  principal  ( oni 
mercial  paper  of  the  place  in  the  .January  fol- 
lowing.  It  waH  offered  by  the  plaintiff,  like 
the  acts  and  declarations  above  mentioned,  on 
his  part  to  rebut  the  testimony  which  had  been 
given  by  the  defendants;  and  thisadverttDement 
would  manifestly  have  been  admissible  on  the 
mine  rules  of  evidenee,  ifit  had  aj'peared  while 
the  parties  were  still  living  together  or  at  the 
moment  of  separation.  And  although  they  had 
parted  f  short  time  before  the  puMiration,  yet 
it  followed  HO  immediately  afterwards,  that  it 
must  be  regarded  as  a  part  of  the  m  oentn.  and 
as  on<'  of  >!ic  eircumstances  connected  with  the 
sseptiralion  antLpreviotis  cohabitation.  Wheth- 
er it  was  inserted  by  Jewell  or  not ;  and  if  it  was, 
what  were  his  moti  ves  for  so  doing,  are  questions 
for  the  consideration  of  the  jury,  and  not  for 
the  court.  The  plaintiff  had  a  ritrht  to  show 
Uie  fact  tliat  such  an  adveitisement  did  appear 
at  the  time  mentioned,  and  it  was  with  the  jury 
to  determine  the  deirree  of  weitrht.  if  any,  to 
which  this  fact  was  entitled,  talcing  into  con- 
aideratioD  all  the  cirmimstanoes  under  wbidi  it 
ap{>eared. 

As  relates  to  the  points  contained  in  the  sec- 
ond exception,  we  think  theooortwere  right  in 
refusing  the  third  instruction  requested  by  the 
plaintiffs.  In  order  to  explain  the  (question  in- 
tended to  l)e  raiwd  hv  tliis  prayer,  it  is  prf)per 
to  ("tate.  tliat  in  addition  to  the  testimony  of 
8ophie  Storne,  herein  before  mentioned,  certain 
acts  and  declarations  of  the  pariie.s,  v/hirh  it  is 
not  neo^sary  to  set  forth  at  large,  were  given 
988*]  in  endenoe  by  the  defendants,  *b]r  other 
witnesses,  tn  prove  that  the  parties  were  mnr 
ried  at  Savannai).  about  the  time  mentioned  b}' 
Sophie  Storne.  and  before  they  cohabited  to- 
gether. The  plaintiff,  on  the  contrary, in  order 
to  prove  that  they  were  not  married*  and  tliat 
she  went  to  live  with  him  as  his  concubine, 
iiflored  iu  evidence  a  paper  purporting  to  be 
si/?ned  by  the  parties,  and  aated  Mardk  the  10th, 
\7[W  '  y  which  there  was  an  o]teii  and  plain 
agreeiueut  on  her  part  to  become  the  ndalress 
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of  Jewell.  The  paper  is  gross  and  indecent  io 
its  langtiagc,  and  it  Is  unnecesmry  to  state  more 

particularly  its  contents.  Tlie  third  ir^strui  t;  »n 
asked  for  by  the  plaintiff  is  founded  uptm  •  ne 
aasumption  that  this  paper  is  genuine,  and  in- 
sists that  if  the  niarriMije  did  not  take  place 
before  its  date,  then  the  intercourse  began  un- 
der this  agreement,  and  their  sulisequent  coliab- 
italion  must  be  prestimed  to  have  been  of  the 
same  description,  unless  an  aclua!  marriagf 
afterwards  was  provt^d.  But  the  answer  to  the 
argument  is,  that  the  authenticity  of  the  Mper 
is  denied  by  the  defendants,  who  content]  tnat 
it  was  fabricated  by  Jewell,  <<r.  if  sitrned  by 
Sophie,  that  she  was  entrapped  nnd  deceived, 
and  i^orant  of  its  contents.  The  queirtjoo. 
tiierefore,  is  open  to  the  jury,  upon  the  wlmle 
evidence,  to  determine  upf)n  what  tern»s  aud  iu 

;  what  character  the  connection  originally  licgan: 
and  the  evidence  offered  by  the  defendante,  that 
ihev  lived  together  for  so  many  years  as  man 

'  and  wife,  and  treated  and  spake  of  each  otiier 
as  such,  are  certainly  admissible  to  sliow  that  a 
marriage  had  taken  place  between  them  at  some 
time  or  other,  and  whether  before  or  after  the 
date  of  the  paper  could  not  be  material. 

The  residne  of  the  instmctlons  contained  in 
this  exception  all  involve  the  question  as  to 
wiml  constituted  marriage  at  the  lime  of  this 
cohabitation,  by  the  laws  of  Georgia  and  Soulli 
Carolina.  The  question  has.  of  cour'^e.  no  con- 
cern with  the  nature  and  character  of  the  union 
of  man  and  wife  in  a  religious  point  of  view. 
But  regarding  it  (as  a  court  of  iustice  muM  do) 
merely  as  a  civil  contract,  and  deciding  in  what 
form  It  ouirlit  to  have  been  celebrated  in  f>nler 
to  give  the  (tarties  the  legal  rights  of  property 
which  belong  to  the  hasoand  or  the  wife,  and 
to  render  the  issue  leLdtimate,  the  Circuit  Court 
held,  and  instructed  the  jury,  that  if  they 
believed  that,  before  any  sexual  oonnectioD  be> 
tween  the  parties,  they,  in  the  presence  of  ber 
family  and  friends,  *agret'd  to  marry,  [*2J{4 
and  did  afterwards  live  together  as  man  and 
wife,  tbe  tie  was  indissoluble  even  by  mutual 
consent.  And  that  if  the  contract  be'made  |)#>r 
r<  r^iit  (U  jirrxmli.  and  remains  without  cohabita- 

t  tion :  or  if  nude  jter  ver/Mt  defiUuro,  and  be  fol- 

j  lowed  by  oonsommation,  it  amounts  to  a  valid 
marriage,  and  which  the  parties  (t>eimr  com- 
petent 08  to  age  and  conaenl)  cannot  dissolve; 
and  that  it  is  equally  binding  asif  madein.^beAr 

Upon  the,  point  thus  decided,  this  court  is 
equally  devided:  and  no  opinion  can  therefore 
be  given.  Upon  the  questions,  however,  con 
tained  in  the  first  exception,  the  judgment  of 
t  he  Circuit  Court  must  be  reversed,  and  a  nsntrw 
fife  nunc  awarded. 

This  cause  came  on  to  be  heard  on  the  tran 
script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South 
Carolina,  and  was  ari:ued  by  counsel;  on  con- 
&iileratioQ  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  oonrt,  (hat  the  judgment  of 
the  said  Circuit  Court  in  this  cause  he,  and  sani- 
is  hereby  rwrved,  with  costs;  and  that  this 
cause  be, and  the  same  is  hereby  renmoded  tothe 
said  Circuit  Court,  with  diiecUons  to  award  a 
venire  Jaciaa  dc  novo.  ^ 


Citea-l  Sawjr.,  ui;  1  Abb.  U.  8^  m. 
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THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  THE  METROPOLIS, 
Ftiiuttf*  in  Kmrr. 

r. 

THE  PRF^SIDENT.  DIRECTORS  AND 
COMPANY  OF  THE  NEW  ENGLAND 
BANK.  Ih/endantx. 

Otrrtnt  account  Miteen  bank* — lien  fur  f/eneral 
hnlanftof  account  upon  pai>er  tiutmniuUcd for 
cfJU^tion. 

When  there  have  lx*pn.  fnr  srverHl  voiin*.  inutiitil 
fcod  i-xten.<ive  <leHliii)fs  t>etwi'on  two  banks,  and  an 
•ecouot  I'urreiit  kept  lK.>tm'ocMi  them,  in  wliiuh  tbcy  { 
■at4nJlT  crf<llti*<l  «-«c'h  other  with  the  proot'cls  of 
•11  IMpM*  n-niJtt«-<l  f«»r  L-olUn-tlnn.  wh«>n  n-rf Ivod, 
umI  ctMirifiil  all  eo!<tM  uf  prtitestM,  piMdaKd  ao- 
roant*  nrpiilarly  tninsiMlttcd  fmintheoiie  to  the 
ntJVT  and  s«*ttleil  ii|xni  thcw  prinriplif ;  and  \ipon 
rho  facv  of  the  paper  tnin>«nitttcd.  It  alwavs  ap- 
IMir^  Uibf  the  proiKTty  of  the  nH«|>ectlve  liankR, 
uhI  U>  be  reniittcU  hy  each  of  them  uixin  itii  own 
••.vrwnt ;  there  l.><  a  lion  for  a  K'  nornl  balance  of  ac- 
•  oont  upon  the  pai»er  thus  trunsmitted,  no  matter 
irtto  may  lie  its  rpal  owner. 

THIS  ca«?  was  brought  up  by  writ  of  error 
from  the  Circuit  (.'ourt  for  the  District  of 
CoIumbiiL 

*Xt  the  trial  in  the  Circuit  Court,  it 
tppcare«]  ujMm  the  evidence  thiit  the  Bunk  of 
the  Metro|»1is.  one  of  the  btinking  institutions 
of  the  DiMriri  of  Columbia,  had  l>een  for  a  lona; 
titne  in  the  habit  of  d»-alini?  and  c<)rre>jK)nding 
with  the  C^^»mmonwealthBunk  of  M.is.suchuselts. 
Tbey  mutually  ^mitted  for  collection  such 
praniHory  notes  or  billn  of  exchange  as  either 
nMjil^ve.  Hh  ..  <  re  payable  in  the  vieiiiily 
of lu  correspondent,  whielj.  when  paid,  were 
credited  to  the  p.irtv  who  «.'ni  them,  in  the  ac- 
rooiit  currenl  kept  Ly  lM)lh  banks,  and  regular- 
ly tnasmittcil  from  the  one  to  the  otiier  and 
«n]nl  upon .  tbe^te  principle»i.  The  cobts  and 
expcDMs,  such  BH  prr)te.<it8  and  postage,  were,  of 
coane.  charged  Id  .<«uch  account. 

The  balance  wan  sr>meiimes  in  favor  of  one. 
Aod  fomeiimc-K  of  the  other.  On  the  34th  of 
Noranber.  1837.  the  Bank  of  the  Metroj>olis 
«W  indcbtod  to  the  Cominonwealih  Hunk  in 
Uwsmn  of  |i2.20<l.  and  in  the  latter  part  of  the 
year  1837.  the  Conimonweidth  Batik  transmitted 
to  the  Bank  of  the  .Melr'^polis,  for  i-olkclion  in 
theoMuI  WAV.  sundry  drafts,  notes,  and  other 
cawaercial  paper  which  would  Tall  due  in  the 
fuming  m'tntliH  of  February.  .March,  April, 
M»j.  and  June.  They  were  indorsed  by  E.  P, 
<  'irk-  r  •  -•li-  r.  and  ma«le  payable  to  C'  H(X>«1, 
:iin  indorsetl  l»y  C.  lI<K>d. cashier. 
!"  If.  1  Uomao.  ca.shier.  Clarlvi-  was  the  c;i.<hier 
ftf  the  Xew  England  Bank;  Hood,  of  the  Com- 
MHrcaJth  Bana.  and  Thomas,  of  the  Bank  of 
tkit  Ifeuopolis. 

On  the  iSlh  of  January.  1888.  the  Common 
Ilank  faOed.  and  on  that  <luy  Charles 

mg  them  to  hold  the 
l»pcr  which  hail  lieen  forwarded,  as  above 
. •  v.  t.i.-i  t  to  the  order  of  the  cashier  of 
nd  Bank,  it  being  the  property 
Km."    When  this  letter  was  re- 
•>unt  was  examined,  and  it  was 
on  that  day  the  Commonwealth 
uu^k  *»»  uuic- btc  Bank  of  the  Metrop- 

oiiifai  tb«  soin  of  ( . 
The  deposition  of  Charles  H<xk1.  which  ap- 
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peared  to  have  l>een  taken  under  the  act  of 
Congreas.  was  read  in  evidence  by  the  defend- 
ant in  error.  It  slated,  among  other  things, 
tluit  "'the  Commonwealth  Bank  never,  at  any 
time,  owned  any  of  said  notes  or  obligations,  or 
any  part  or  either  of  them,  and  luid  never  any 
•right,  title,  interest, claim,  or  lien  there- 1*236 
on.  but  that  the  same  were  at  the  time  of  the  le- 
ceipt.  and  ever  afterwards,  the  property  of  said 
New  England  Bank,  and  subject  to  ita  order  and 
control." 

The  reading  of  this  depf»sltion  was  objected 
to  in  the  court  bt-low,  and  included  in  the  bill 
of  exceptions;  but  as  the  objection  was  not  ar- 
gued in  this  court,  it  is  presumefl  to  have  l)een 
abandoned. 

The  action  was  brought  by  the  New  En- 
gland Bank  against  the  Bank  oi  the  Metropolis, 
an«i  the  judgment  in  the  Circuit  Court  was  in 
favor  of  the  plaintiff  for  the  whole  amount  of 
the  proceeds  of  the  notes  and  bills  in  que.Mion. 

At  the  trial,  a  bill  of  e.vceptions  was  taken  by 
the  defendant  (tht*  present  ))lainiifT  in  error), 
which. after  reciting  the  evidence,  concludes  as 
follows: 

Whereupon,  the  cmuisel  for  defendants 
prayed  the  court  to  instruct  ihe  jury.  that,  if 
they  shall  bidieve  from  Ihe  said  eviilence  that 
the  Commonwealth  Bank  did  for  a  series  of 
year?  transact  busines8  with  defendants,  and 
did  from  time  to  lime  tran'»mit  notes  and  other 
commercial  paper  to  defendants  for  collection, 
which  were  all  treated  by J>olh  parlies  as  if  the 
same  were  the  property  orthe  said  Bank  of  the 
Commonwealth,  who  were  credited  in  their  ac- 
count cm  mil  wiih  the  proceed-.,  and  charged 
with  iIm'  costs  and  exiK-nses,  which  accounts 
weie  from  time  lo  lime  adjn>tcd  upon  thes<" 
principh-s;  thui  the  notes  and  paper  mentioned 
in  sai(l  letter  of  13lh  .laiiuary,  IK^S,  were  in- 
dorsed and  transniitted  in  tin*  ordinary  cour.»s<; 
of  busines.**,  without  any  notiiUation  that  any 
other  parly  or  |X'rson  had  any  inlen-st  in  .«aid 
pajH'r,  were  thus  receiv«'d  by  defendants,  and 
iield  by  tliem:  lhal  while  thus  held  by  them, 
the  said  Conimonweallh  Bank  became  insolvent 
or  emi):irrassed  in  its  circumslance^j.  and  after 
such  embarras-sment  the  letters  a fon^sa id  of  Ihe 
mill  January.  \KiH.  were  writ  ten.  and  at  the 
time  of  their  receipt  by  (U  fendanis,  hi»i<l  em- 
barniss<-cl  slate  of  said  Conimonw<-allh  Bank 
was  known  lo  defendanis,  and  tln-re  wa»i  at 
that  i)eriotl  a  laree  lialancc  on  general  account 
due  defendants  from  .Miid  Commonwealth  Bank, 
and  the  said  pafXT  was  all  regulaily  intlorsjfd 
by  the  (;ashier  of  said  Cf)nunonwealth  Hunk  lo 
defendanis:  the  stud  defendanis  hail  a  right  to 
receive  said  pap<'r,  and  the  pr(»ce<'<lH  when  re- 
covere<l.  until  .such  balance  was  paid:  and 
pliiintiffs  are  not  entitled  *lo  recover;  (•237 
which  iuhlruclion,  as  prayeil.  the  court  refus4i 
to  give. 

Mr.  Coxt  for  the  plaintiff  in  error. 

Mr.  Jirndlcy  for  the  dt  fendant. 

Mr.  C'^x*"  argued.  1.  As  to  the  law,  supposing 
the  Commonwealth  Bank  and  the  Bank  of  the 
Metropolw  lo  have  l)een  the  only  parties  in  the 
transaction;  and  2<1.  How  far  that  law  was 
changi-tl  bv  tlie  intervention  of  the  New  En- 
gland BanV.  On  the  first  point,  he  cite<l  17 
Wend..  MX);  1  Kvan  A'  Moodie.  271;  1  Rom-s 
Cases.  2^0,  JSO;  S  T.  R..  Am,  4U1,  4U3;  1  Y^\y. 
Cases.  00;  2  Bla.  Rep.,  1154. 
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Ab  lo  the  second  ptunt,  he  nri^ucd  that  it 
must  have  been  a  secret  truat  between  the  two 
easlern  banlu.  which  did  not  follow  the  spe- 
cific paper;  and  citeti  1  Rose's  ('jises,  2<\S.  24% 
346,  248; 7  T.  li,,  »5o;  7  Miws.  Itep.,  »19.  ^U; 
3  Veaey.  585. 

Mr.  Bradley .  coulrn.  Ah  to  the  question  of 
lien,  3  Bos.  &  Pull..  494;  6  T.  R.,  U;  7  Ka*.i, 
SiM.  that  special  liens  mu8t  be  sustained  by 
proof;  al.w  Burrow.  2221:  6  East.  28;  1  Atk., 
2i^6.  That  the  onu*  is  on  the  person  who  claims 
a  lien.  7  Barn.  vS;  Cress.,  212.  in  14  Com.  Law. 
llep..  80:  8  Bro.  Chan.  Cases.  21.  lien 
for  general  halanee  on  bills  casually  left.  (7 
Ttuitil.,  278;  see,  also,  3  Mason's  Rep..  222;  1 
Maule  <&  Sclw.,  140;  2  Dali.,  60;  1  East,  385; 
8  Barn.  &  Cress..  or  15 Com.  Law.  Rep.. 
819;  TBingh.,  2«4;  20  Com.  I>aw.  Rep..  1.S0; 
Doup..  808;  8  T.  R..  321;  1  P.  VV'.,  318;  3  P. 
W..  185;  I  8sdk..  160;  1  Alk..  234  ;  2  Barn.  & 
Aid.,  327;  3  Barn.  &  Crass.,  878;  1  Beters,  88. 
30.  35.) 

Mr,  Vuxf,  iu  conclusion,  examined  cases  cited 
on  the  other  side  to  show  that  they  did  not  ap- 
ply, and  arsrued  that  there  was  a  special  UMiire 
mafie  out  between  the*  two  bun Iv  In  1  I.i' 
ermoreon  A^ncy,  261,  cases  examined,  and 
same  distinction  drawn -as  exists  here. 

Mr.  Ckiff  Jii»(ice 'I delivered  the  opin- 
ion of  the  court: 

If  thi'<  wen'  a  qiipsfion  b»'twt-(>n  ihc  two  Bos- 
ton bunks,  aud  ihi'  ^ase  (lt'p('iuie<i  upon  their 
respective  rights,  the  plalnlilT  in  the  court  be- 
low would,  undoubtedly,  have  been  entitled  to 
238*J  *recover,  for  ft  is  admitted,  that  al 
though  the  notes  and  bills  were  endorsed  lo  the 
CommuQweallb  Bank  by  the  cashier  of  the 
New  England  Bank,  yet  no  consideration  was 
given  for  thetn ;  nrir  any  advances  of  money 
made  upon  tlicm;  and  they  wereplact-d  in  the 
bands  of  the  lint  mentioned  bank  as  the  a^ent 
of  the  other,  merely  for  the  purpose  of  coTiec- 
lion.  The  cpiestion,  however,  is  a  <iifTerent  one 
between  the  parties  to  this  suit:  and  its  solution 
must  depend,  not  upon  the  nature  of  the  trans- 
actions between  these  two  banks,  but  upon  the 
dealings  Ix  iwccn  the  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis.  * 

It  appears  from  the  evidence  offered  by  the 
plaintifi  in  error,  flint  for  se  veral  years  prior  to 
the  insolvency  of  the  Conmion wealth  Bank 
(wlUch  happened  in  January,  1888),  there  had 
been  mutual  and  extensive  (hiilinirs  Iwtwpen 
the  two  la.st  mentioned  banks,  and  an  .'iceoUnt 
current  iM  tweenthem,  in  which  they  niutually 
cre<lited  each  other  with  the  procee<ls  of  all  pa- 
per remitted  for  collection  when  received,  and 
cliarged  all  costs  of  protest,  postage.  &c.  Ac- 
counts were  r^iariy  transmuted  from  the  one 
to  the  other,  and  settled  upon  these  principles; 
and  upon  the  face  of  the  paper  transmitted,  it  al 
ways  appeared  to  be  the  property  of  the  re- 
spective banks,  and  to  be  remitted  by  each  of 
them  on  its  own  iicconnt. 

The  balances  m  the  acc  ount  current  Huctu- 
ated  according  to  the  amount  of  paper  they  re- 
spectively transmitted,  and  th»38c  balances  it 
would  .seem  were  geu(;rally  sulTered  to  re- 
main until  they  were  reduced  by  the  pro- 
ceeds of  the  notes  and  tiills  deposited  with 
each  other  in  the  usual  course  of  their  business. 
Thos,  in  November,  1687.  the  Buik  of  the  Me* 

lie 


tropohs  wius  dol)torii}x>n  the  account  hi  the  sura 
of  $2,200;  but  in  January.  1888.  when  the  no- 
tice of  the  fnflore  of  the  (Vimmonwealth  Bank 
was  rceeivcd,  hulaiH  e  liad  bci  ii  rxtiniriii^li- 
ed,  and  the  la«t  uuiitioued  Ixaiik  wa^  d<  blor  in 
the  sum  of  |2,900.  It  is  not  sugge^tc-*!  that  any 
information  of  the  interest  of  the  New  Kneland 
Bauk,  in  the  paper  ia  question,  was  ever  com- 
municated to  ttie  Bank  of  tiie  Metropolis,  until 
after  the  insolvency  of  the  Commonwealth 
Bank.  Ahd  the  queston  is,  whether  thi':  plaintifT 
in  error  has  a  right  to  retain  the  proceeds  of  the 
notes  then  in  its  hands  to  cover  the  baUnce  of  ac- 
count doe  upon  these  transactions. 

if  the  notes  remitU  d  had  been  the  propcrtv 
of  the  Commouweallh  *BuDk,  there  [*23d 
would  be  no  doubt  of  the  right  to  retain; 
becnusc  it  Im';  been  long  settled,  tli^it  wherever 
a  bauki  r  lias  advanced  money  u>  unoUier.  he 
has  a  lien  on  all  the  paper  securiileM  wliich  are 
in  his  bands  for  the  amount  of  his  general  bal- 
ance, unless  such  securities  were  delivered  to 
him  under  a  particular  agreement. 

Tlie  paper  in  question  was,  however,  the 
pro]i(  rTy  of  the  New  England  Bank,  anrl  was 
in(li>r>ed  and  delivered  the  Cotninonweahh 
Bank  for  collection,  without  any  consideration, 
and  as  its  agent  in  the  ordinary  course  of  btui* 
ness;  it  being  ustial,  and  indeed  neressary.  w 
to  indoi'sc  it,  in  order  to  enable  tlie  agent  to  re- 
ceive ttie  money.  Yet  the  i)o.ssession  of  the  pa- 
per wn<«  prtm<!  f'tru'  evidetK-c  th  if  it  was  the 
projHfJty  ut  the  last -men lioiuU  bauk;  and  with- 
out notice  to  the  contrary,  the  plaintiff  in  error 
had  a  right  so  to  treat  it,  and  wasjunder  nool>- 
ligatton  to  inquire  whether  it  was  neld  as  agent 
or  as  owner;  and  if  an  advamjeof  money  nad 
been  made  upon  this  paper  to  the  Commoa- 
woUth  Bank,  the  r^;fat  to  retain  forUiat  amontit 
would  hardly  be  disputed. 

We  do  not  perceive  any  difference  in  princi- 
ple between  an  advance  of  money  and  n  bal. 
anro  suffered  to  remain  upon  the  faith  of  tbr-e 
mutual  dealings.  In  the  one  case  as  well  na  iIh- 
other,  credit  h  given  upon  the  paix  r  deixif^ited 
or  expected  to  1>p  transmitted  in  the  usual 
course  of  the  trau«ictions  between  the  pariie*'. 

There  docs  not,  indewl.  appear  to  have  beeti 
any  ex|>re88  apeement  that  those  balances 
should  not  be  immediately  drawn  for:  bnt  it 
niay  be  implied  from  the  manner  in  whirh  (li* 
business  was  conducted;  and  if  the  ucxK)unii> 
show  that  it  waa  their  practice  and  understand- 
insr  to  allow  them  to  f^tand  and  await  the  col- 
leeiion  of  the  paper  remitted,  the  rights  of  the 
parties  are  the  same  as  if  there  had  f>een  a  posi- 
tive and  express  agreement;  and  such  mutuid 
indulgence  on  these  balances  would  be  a  valid 
considcmtion ;  and,  like  the  iictual  advance  of 
money,  give  the  ulaiutiff  in  error  a  right  to  re- 
tain the  amount  due  on  closing  the  account. 

It  is  evident  that  a  lo.s.s  mu^t  he  Mi-iained 
either  by  the  plaintiff  or  defendant  in  error  by 
the  failure  of  the  ComnumweaUh  Bank.  We 
see  no  gnmnd  for  maintaining  tliat  there  isany 
superior  equity  on  the  side  of  the  New  Enirland 
Bank.  It  contributed  to  give  tn  i\t>'  coro  'r.t 
tion  which  ha«!  ]irnved  insolvent  *credit  [*^40 
with  the  piaiuiiir  ui  error,  by  tlje  notes  ami 
bills  which  it  placed  in  itH  hands  to  be  sent  to 
Washington  for  coUeclioa,  indoi-ved  in  such  a 
form  as  to  make  them  prima  facU  the  property 
of  the  Commonwealth  Bank,  and  enabled  it  to 
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iltrj  with  lh(  m  as  if  it  wt-rc  the  rial  owner. 
Tbe  Bank  of  the  Metropolis,  on  the  conlraiy, 
li  to  BO  degree  reHponsible  for  the  confidence 

whirh  tilt*  i!«."f(  inlant  in  i  i  ri  'r  n  pd  < 'd  in  its 
igfoi.  Anil  wlicn  this  miiiplmed  contidence 
ui  orcaiioned  the  loes  in  qQestlon,  it  would  be 
unjuit  to  throw  it  ii^nm  rln-  Imnk  which  has 
been  guilty  of  uo  fault  <>r  wunt  ut  ituulion,  aud 
vliicb  WM  induced  to  irive  the  credit  by  the 
mancer  in  whirJi  the  ile'fendunt  in  error  placed 
itii  property  in  the  hands  of  an  ai;ent  nu worthy 
of  :b»'  trust. 

If.  iberc'forc.  the  jury  find  that  Uie  course  of 
dnUoir between  the  Commonwealth  Bank  and 
lb<*  Bank  of  the  Metropolis  was  kik  Ii  as  is  sUited 
in  tbe  testimony;  thut  they  always  appeared  to 
bf.  and  trmteil  eacb  other  as  the  true  owners 
(.f  jvi'rfT  njt)tii;il'y  rcinitted.  and  Iiad  no 
o«>Ui^' to  ibe  cunirary ;  and  that  balances  were 
(ntm  time  to  time  suiTered  to  remain  in  the 
harid^  <if  i-.u  h  <»tli(  r  to  N'  m«*t  by  tin-  ]iri>cee<ls 
of  ui  Liitiahle  pajKT  tlep»>sited  or  e.\[K  (  l(  (l  to  be 
trwiFinitted  in  the  usual  cour*<'  of  the  dealing 
between  ihem.  tlicn  the  plaintiff  in  error  i»  en- 
filial  to  retain  for  the  amount  due  on  the  settle 
ment  of  tlje  account. 

The  question,  whether  the  halances  were 
iMially  suffered  to  He  for  a  time  on  account  of 
MfOtiahle  paper  artiially  deposil( d  or  expected 
to  be  received,  and  which  formed  the  consid- 
eration on  which  tbe  defeniw  rested,  ia  ilbt.  per- 
haps, as  distinctly  stated  as  it  might  have  been 
ia  the  hypothetical  instruction  rcquestttl  by 
the  plaintiff  in  error.  But  we  think  it  i«  fairly 
to  Ih.-  inferred  from  the  language  used  in  the 
;>r.iy(r.  by  which  the  (iefeUHC  is  put  upon  the 
^und  that  the  paper  transmitted  was  treated 
by  tbe  parlies  a»  the  projK'rtv  of  each  other; 
and  an  the  prayer  was  rej<'cte<l  without  any  ex 
planation  or  qiwliflcution.  we  have  no  reason 
for  BuppoMiDg  that  a  different  construction  waa 
put  upon  it  in  the  CSrcidt  Court. 
Tbe  judgment  miul  therefore  be  reTeraed. 

ORDKK. 

Thiii  cause  Clune  on  to  be  heard  on  the  tran- 
Krript  of  tbe  record  from  the  Circuit  Court  of 

tbe  Tnited  8tate»  for  the  District  of  Columbia, 
241*]  *holden  iu  and  for  the  Couutv  of 
Waehin<non.  and  was  argued  by  ooUQBef;  on 
«»nsid«  ration  whereof,  it  is  now  here  ordered 
aad  adjudjfed  by  this  court,  that  the  Judgment 
of  the  aaid  Circuit  Court  In  this  cause  l^,  and 
the  tame  is  hereby  reversed,  witli  costM;  and 
that  thi^  cause  be.  and  the  i^ame  is  hereby  re- 
manded t«>  the  taid  Circuit  Court,  with  Oirec- 
lions  to  a\^urd  a  rt  iiire  facitu  dc  nofso. 


s.  r..  6  Hew..  21:}. 

au-d  3  How.,  7ta».  770: 1  Otto^SM;  • 


BEftNAIlD  McKiilNNA,  PUdn^ff  ii»  Error, 

CHARI.es  B.  PI8K.  I/efend'tnt. 

i^^cl  of  pU4i  of  nut  fjuiUy  in  irtJ*i><i.'<H — urtu/im  of 
"    NUi  '*de  bonui"  tran-nitt/ry—rfnve — <u/m- 
i  Utm,  appUeaUm  of^  in  IMriet  (Mum- 


After  pleadtnir  the  (ri'ueral  imue,  it  U  loo  late  to 
taktadtantaiff  of  a  aefect  in  tbe  writ,  or  a  Tttft- 
■Mt  betw«Msfi  tbe  writ  and  declaration. 


Actions  of  trespass,  exee))t  tlicwe  for  ii.jiiry  to 
real  projK'rty.  arc  ti-ansitory  in  tiieir  ctmracf  t  r. 

When'tlie  writ  mentions  a  trcapaps  with  force 
and  uriiis  upon  the  storebouse  of  thb  plaiutiff,  and 
a  seizure  and  destruction  ofgoodSi  Itooveniatmn- 
sitory  as  well  as  a  local  action. 

In  trwMttorjr  actions,  a  venue  is  laid  to  show 
where  llie  trial  is  to  take  place.  It  is  a  legal  flotion. 
devised  for  the  furtherance  of  Juitloei  and  cannot 
he  tnx-ersed. 

In  such  actions,  such  a  venue  fs  yood  without 
statlner  where  the  trespass  was  in  fact  eommlttedt 
with  a  xilictt  of  tbe  county  in  which*  the  aotfon  la 
broiurht. 

In  tlie  nl)flenoe  of  Statutory  provislonH,  the  courts 
in  the  Di.'-trictof  OolumlKlamust  apply  the  princi- 

J>lea  of  the  common  law  to  such  acuonst  the  plead* 
nfa«  and  the  proofs. 

Tins  ca>e  was  brouglit  up  by  writ  of  erntr 
from  the  Circ\iii  Court  of  the  United  Stales 
for  the  Di.sirict  of  CoiumliU  and  County  of 
Washington. 

In  the  trial  of  the  cause  in  the  court  l>elow, 
the  whole  of  tbe  evidence  offered  by  Uie  plaint- 
iff was  dint  out  by  a  dedsSoo  wT  tbe  court,  and 
the  (piestion  wasaolely  Upon  the  oorrcctneeBof 
this  opinion. 
The  writ  was  as  follove: 
The  United  Slated  of  America,  tothe>Iar8ba1 
of  tlif  District  tif  Columbia,  greeting: 

W'r  cniiunand  you,  that  you  take  Charles  B. 
Fisk.  late  of  Wa-liintrton  County,  if  he  shall 
be  found  within  the  Cotinfy  of  Wiushingtou, 
•in  your  said  di«lrict.  antl  him  safely  [*243 
keep,  so  that  you  have  hi.s  body  l>efofe  the  Cir- 
cuit Court  of  the  District  of  Columbia,  to  be 
held  for  the  county  aforenjiid,  at  the  city  of 
Wakbingtou,  on  the  fourth  Mondav  of  2«iovcm- 
I  lier  next,  to  answer  unto  Bernard  McKenna.  in 
I  a  plea,  wherefore,  with  force  and  arms,  i^c. 
1  at  the  County  of  Allegany,  iu  the  State  of 
Maryland,  to  wit.  at  the  County  of  Washing- 
I  ington,  he  broke  into  the  storelionsc  of  the  said 
Bernard,  and  M-i/cd.  took,  detained,  and  du- 
alroyed  the  goods  and  chattels,  and  articles  of 
hoti.U'hold  of  the  said  r.t  riiard,  then  and  there 
found,  and  being  of  a  large  value,  and  other 
wrongs  to  the  Siud  Beniard  then  and  there  did. 

r'ust  the  peace,  dignity,  and  government  of 
United  States,  ice'  Hereof  fail  not  at 
your  peril,  end  have  you  then  and  there  thia 
writ. 

Witness,  Wra.  Cranch.  Esq.,  Chief  Judge  of 

our  said  court  at  the  city  of  Washington,  the 
Lst  day  of  May,  Anno  Dmitini,  one  thousand 
eight  hundred  and  forty. 

W.M.  Bbbmt.  Cl*k. 
Issued  the  27lh  day  of  Mav,  1»40. 
T^e  declaration  was  as  followa: 

XAItR. 

WmMn0im  Qountj/*  JMriUof  (Mttmbia,  to  wit: 
Cbariee  B.  Flak,  faite  of  the  County  of  Wash- 
ington aforesaid,  yeoman,  was  atlnchnl  to 
answer  unto  Bernard  McKcnoa,  iu  a  pleu 
wlierefore.  with  force  and  arma.  Ac.,  at  tbe 
County  of  Washingtcin  afoiv.said,  he  Itroke  into 
the  HtoiThouse  of  the  said  liernard,  and  sei/ed. 
look,  detained,  and  (hslroycd  the  g(M«ls,  chat- 
tels, find  articles  of  bou.sehnld  of  tlif  said 
llerriaKi,  then  and  there  found,  and  lieing  of  a 
larsie  value,  and  other  wrong:H  to  the  Said 
Bernard  then  and  there  did,  agjiinst  the  i-veace^ 
dignity,  and  government  of  the  United  States, 
and  to  the  great  damage  of  the  said  iiernard. 

And  thereupon,  the  aaid  Beniard,  by  Brent 
and  Brent,  his  atton^ys,  complains,  tnat  the 
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of  the^niU'd  States.  By  means  nf  whirh  said 
p('v«th1  premiws,  lu'.thc  said  Bernard,  saith.  be 
i>  worn',  iiriil  damageof  $4,000, ttod  thefe- 
fore  b»  brings  8uit,  &c. 

Bbent  and  Bhent,  forplaintUf. 
JottN  Dob  and  Ricbabd  Rok,  Pledge*,  Ae. 

And  tlie  bill      except ion>{  was  as  folloi 

I'LAINUKK'S  niLL  OF  KXCKPTIOKS. 


uiA  Cbftrlea,  heretofore,  to  wtt,  on  tbe  —  day  j  <iid.  a^utut  the  peace.  iroverBmeDt  ftDd  dignity 

of  Scptriubfr,  in  the  year  of  our  Lord,  eighteen ' 
hundred  and  Ibirly-nine,  at  llie  Count)'  of 
WMhingtoa.  in  the  District  of  Columbia,  with 
force  iintl  nrms,  Arf  .,  '.cized.  took,  dctaineil,  and 
deHlJoyed  Iht;  goodH  and  chattels,  to  wii,  one 
thousand  jndloMH  of  ■pirituous  liquors  of  dif- 
ferent kindM;a  large  qustntify  of  coffee  and  of 
tea;  variouK  cl<>thiu<;  ready  uiude  for  sftle;  two 
liMtidred  busliels  (»f  Indian  corn:  all  the  prom- 
243*1  i«oiy  notes  and  accounts  of  •sundry  ,  Bernard  McKenna  | 
peraoDs  due  to  the  said  Bernard,  to  the  amount !  ^  r 

of  at  Ica^t    IfK);  all  the  furniture.  Im  <!dii)L'.  miil    ^'I'arles  B.  J-'isk.  \ 

other  articles  in  said  alorehouse;  and  also  the  >  At  the  trwl  of  thiH  cause,  the  iilaiuiiir  tu  >.up 
Bhantee.  or  storehouse,  to  which  said  goods ! the  issue  on  his  part  jomed.  offerwl  to  i^ive 

and  rhatfcl.s  then  mid  rli.  n  wcrr  fouiKf:  the  «  competent  witness,  tending  to 

said  shunlee  or  siorebouM-  being  a  temporary  I  P»^vp  summer  of  the  year  1839.  the 

building  erected  by  Miid  Bernard,  and  to  be  re    Jt*fi*ndant.  with  a  large  force  of  armed  men. 
moved  by  him.  and  not  hcin?  pnrt  of.  or  at  !  "un*-'  *<>        sbantee.  or  storehouse. 
Inclicd  lo,  the  t'reuliold  or  real;  all  of  said  sroods 
and  chattels,  bills,  l»ouds,  and  accounts  !»( l.tnt: 
ing  lo  the  8ai»l  Bernard,  then  and  there  found, 
and  being  of  u  lartro  value,  to  wit.  of  the  value 
of  4»2.<WO.  and  l  arrii  d  away  and  destroyed  the 


same,  and  fxinverted  the  same  to  his  own  use. 


defendant,  with  a 

!  came  to  the  sbantee.  or  storehouse,  of  the 
nlaintiff,  in  Allegany  County,  in  the  State  of 

Nlarylaiut,  t\  }ihi<  e  not  within  the  jiiri>dtdioii 
of  this  court,  and  entered  into  the  same,  and 
then  and  there  seised,  took,  and  earried  awaj 

the  L'oods  and  chattels  stated  in  the  drclanilion. 
I  anil  uf  the  same  time  otfeied  to  prove  that  the 


and  other  wrongs  lo  the  said  Bernard  then  and '      sha"tee  or  storehome  was  erected  by  the 

there  did.  a-ainKt  the  peace,  government,  and  plamtiff  for  the  purpose  of  rnrrying  on  his  trade 
dignity  of  the  United  Stales,  dsc.  And  also,  in  merchandise  on  the  line  uf  the  Chespt  ake  and 
for  that  the  said  Charles,  to  wit.  on  or  about  i  Ojdo  canal.in  said  county,  at. or  near  a  place  call- 

tli(  lav  of  September,  1889,  with  fore-  and  Fifteen  Mile  C:reek:  and  that,  by  the  um^ 
ariJiH,  .V. ".  at  the  County  of  Washington,  iu         practice  on  the  s^ud  line  of  said  canal,  said 


the  I)i>ti  iet  of  Columbia,  brolteand  entered  a 

certain  oilu  r  vhantee  or  temporary  storehon«e 
of  the  Baid  Beruard.  siiuale  and  1>eing  iu  said 
County  of  Washington,  and  then  and  there 
made  a  great  nois«  and  di^nirlwnre  therein,  for 
a  long  space  of  time,  and  then  and  I  here  forced 
and  broke  open,  broke  to  pie<"es,  damaged,  and 
destroyed  divcn,  to  w  it,  l)ottles.  barreTs,  hogs 
heads,  jugs,  and  demijohns,  containing  one 
thousaml  gallons  of  spirituous  liquor  of  (lilfer- 
ent  kinds,  of.  and  l>eIonging  to.  the  said 
Bernard,  and  broke  to  pieces,  destroyed,  dam- 
aged, and  spoiled  divers,  to  wit,  one  thousand 
pounds  of  (oilVc;  two  hundred  pounds  of  tea: 
one  hundred  suitnof  ready>naade  clothing:  two 
hundred  bushels  of  Indian  corn;  sundry  prnnv-  ] 
issory  notes,  bondij,  bills,  and  m  couoLs  due  ! 
to  said  Bernard  from  .sundry'  persons;  and  also,  j 
sundry  planks,  timljers,  shingles,  and  other ! 
materials  in  the  ccmstruction  of  a  certain 
sbantee,  also  iK'longing  to  the  said  Bernard, 
then  and  there  found.  :infl  of  great  value,  to 
wit,  of  the  Taluc  of  f  i.oiH),  ana  <rther  wrongs ; 
to  the  said  Bernard  then  and  there  did,  against 


siiaiitees  were  consiflereii  temporary  buildin^K. 
and  could  be  removed  or  sold  at  the  will  aad 
pleasure  of  the  penon  erecting  them:  and  that 
the  said  sbantee  of  the  i^Iainiitf  was  a  frame 
house  and  had  posts  in  the  ground. 

And  further  offered  to  give  evidence,  at  the 
same  time,  to  show  the  value  of  snid  goods  and 
chattels  and  sbantee,  ai  the  time  of  such  talun^ 
and  carrying  away  and  destruction  thcfeol  by 
the  defendant  and  otliLrs,  to  l>e  more  than 
ijtl.tXK);  but  the  court  would  not  allow  iLc 
plaintiff  to  give  such  offered  evidence,  or  an^ 
part  thereof  to  the  jury,  but  refused  to  permit 
the  same  to  be  *i:iven:  to  which  decision  [*224S 
and  re'fusal  of  the  court,  the  plaintiff  exect.ts, 
and  this  his  bill  of  exceptions  u  signed,  sealed, 
and  enrolled,  this  38th  aay  of  December.  1841. 

W.  Cii.ssrii,  [l.  8.) 

JaS.  6.  MoilSKLL.  ».] 

Test:         W.  Bbeht,  Clerk. 
Me*»r».  Rrmt  utd  Brent  tuir  the  plaintiff  tn 

error. 

jKsmrv.  Bmdtejf  and  Qae  for  the  defendant. 

Jfr  Ih  t  lit,  for  i>laintiff.    If  there  Ix- a  \  ari 


the  peace,  government,  and  diicnity  of  the  '  ancc  between  the  writ  lind  decIaraU4)n,  advao- 
United  States,  Ac,  "  .  -     .  -  


And  also,  durintr  the  lime  aforesaid,  to  wit. 
on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,' seized  and  took  divers  oih(  r  i^oods 
and  chattels,  to  wit.  one  thousand  irallons  of 
spirituous  liquors  of  different  kinds;  a  larffe 
quantity  of  coffee  and  lea;  two  hundred  bush- 
els of  Indian  corn;  $400  in  amount  of  promis- 
son*  notes,  bonds,  bills,  and  accounts  due  to 
*J44^-']  said  Bernard  by  *different  persons;  sun 
dry  n»dy-uiade  clothing;  and  also  a  certain 
sbantee.  all  of  the  goods  and  chattels,  promisso- 
ry notes,  bonds,  hills,  and  accounts  uf  tin  ^  lid 
Bernard,  then  and  there  found,  and  being  of 
mat  value,  to  wit,  of  the  value  of  $3,000,  and 
damaired.  spoiled,  and  <1estroyt'd  the  same,  and 


tage  can  onlv  be  taken  of  it  by  plea  in 

nu'iit.    (3  W'heat.,  55.)    First  and  thini 


abate- 

counts 

relate  to  personal    prtiperty;  second  count 
charges  an  entry,  but  also  injury  to  the  person 
alty.    (l*recedents  in  2  (  hitty  s  Pleading.  ^V>-i, 
an(l  1  Evans's  Harris,  6'Jl;  eiied,  also,  ComUr 
back.  324.)  There    no  niisjoindi  r  (1  Chitty  on 
Pleading.  894,  edition  of  1819;  cited,  also.  I 
Durn.  S:  East,  479;  1  Cowp..  171);  case  in 
Cowper  since  overruled,  hut  not  as  ti>thei[ue> 
tion  of  pleading.  DistincUou  between  transitory 
and  local  actkSs,  1  Oowp..  177. 179;  l  Strange. 
Q48.    I&-4]Dorn.   &  East,  503.  th.ie  uns  a 
count  for  asportallou  of  goods,  but  plaint- 
iff nonsuited,  because  there  was  no  proof.  <1 
Brock.  Bep.,  208;  1  Carlh..  13! :  2  Williams's 


other  wrongs  to  the  said  Bernard  then  and  there  1  Saund.  Rep.,  72,  nUe;  2  Peters.  145.)  Where  a 
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buildinp  erected  for  purposes  of  trade  is  said 
not  to  threat  estate.  1  Saundcrs'M  Plead..  415; 
2  Saund.  Rep..  74  a;  Hep.  Temp.  Hard., 
121. 

Mr.  BrtitNcp.  for  defendant,  citwl  3  B.  C, 
m.  1  C  Uilly  s  PI..  4:«;  2  Wilnon.  894.  After 
pa.lT  hart  appeare<l.  the  writ  is  deud.  (I  Bos. 
i  Piill..  647.)  SupjMiKc declaration  pood;  can 
it  hf  '•u-'iiaimHi  by  pn«>f  of  an  injury  committed 
in  M  IT  viand?  (1  Taunt..  379.)  "I'll  is  i.s  esse  n 
liallj  an  action  of  trespjuw  qunrceUimuui  fngit. 
(2  ^uud.  PI.  ic  Ev.,  858.  marginal  page;  I 
CTutty's  PI..  271.) 

ilr.  CfKte.on  s*ame  side,  insisted  that  this  was 
fMt-ntialh'  an  action  of  trespass  f/unre  elaunum 
frt^t.  and  lhat  ibe  injuries  laid  were  merely 
igfravafion.  Case  in  2  Peters  only  decided  the 
iolcrest  between  landlord  and  tenant,  and  not 
that  ilie  latter  was  unable  to  bring  trespass  for 
10  Injun*  to  his  posiwasion. 

}lr  firent,  Stn  ,  in  conclusion.  Only  the 
"♦ond  count  refers  to  the  storehouse:  the  first 
aad  third  arc  for  injuries  to  the  personalty. 
The  -••econd  ia  copied  exactly  fn)m  Evans's 
!Urri«. 

i-MJ*]  *.Vr.  JuHiice  W.VYXK  delivered  the 
opin;oa  of  the  court: 

The  declaration  in  this  case  contains  three 
couotji.  It  is  allej;ed  in  the  first  and  third,  that 
Ibe  defendant,  with  force  and  arms,  in  the 
Cbotjof  Wafihington.  seized,  took,  detained, 
sad  destroyed  the  g(M>ds  and  chattels  belonging 
to  Ibe  plaintiff,  and  also  the  shantee  or  store- 
hoQflc  in  which  the  gootis  were  found,  of  the 
T»lue  of  12.000.  The  cmly  difference  in  the 
cooBtA  is  in  the  s{>ecification  of  the  goods  de 
itnnred.  in  the  si-cond  count,  the  defendant  is 
ckar^tl  with  having,  with  force  and  arms,  in 
the  County  of  Washington,  broke  and  entered 
•  certain  other  shantee  or  temporary  storehou.se 
oCthi  phtintiiT.  situate  and  iKinginlhe  County 
<rf  Wu.\hingion. 

Tlie  defendant  pleade<I  not  guilty,  and  issue 
»M  joined  on  that  plea. 

Tbe  plaint  iff.  on  the  trial,  in  support  of  his 
tmt,  offereil  evidence  to  prove  that  the  defend 
•at.  with  a  large  force  of  armed  men  came  to 
Ike  e4on*boii.se  or  shantee  of  the  plaintilf,  in  Ai- 
kfiay  County.  Miiryland.  enteretl  into  the 
Mk'.  and  took  and  carried  away  the  giKwIs  and 
efettieU  stated  in  the  <leclaration.  «.tc.,  and  olh- 
ff  evidence  was  offered  to  show  the  value  of 
tie  jfoods.  The  court  refused  to  permii  theev 
idtMe  to  be  given  to  the  jury.  L'|)on  an  excep- 
doa  to  this  ruling,  the  case  is  now  l)efore  this 
coart. 

It  WM  flist  urgcil  in  argument,  that  as  the 
'«ifinal  writ  in  the  case  declared  that  the  de 
fonant,  with  force  nnd  arms,  &c.,  broke  into 
tHi  JlaKliluuxc  of  the  plaint itr,  «!Cc.,  it  was  such 
sildinmoD  of  the  nature  of  the  complaint. 
*Udi  the  defendant  was  required  to  answer, 
tbtt  it  mu^t  be  considered!  as  the  gist  of  each 
coant.  and  that  there  wiis  siu-li  a  variance  be 
t««s  the  coonta  nnd  the  writ  that  it  would 
ibatr  the  writ.  Admit  that  liii'^  fault  exists, 
ttd  thai  the  nature  of  the  pluintilT's  demand 
BMM  be  mentioned  in  the  writ,  that  the  de- 
tedaat  awy  know  U-fore  he  ap[K'ar>i  in  court 
theUBd  of  complaint  he  is  require<l  to  answer, 
■adthattbc  diH^laration  afterwards  filed,  or  the 
*rit,  or  both,  shall  be  deficient  in  some  legal 

iiovAmo  1. 


requisite,  or  shall  contain  irregularity,  infor- 
mality, or  mistake,  which  would  abate  the  writ, 
the  defendant  is  not  here  in  a  situation  to  avail 
himself  of  the  fault.  He  has  pleaded  not  guil- 
ty. This  plea  refers  to  the  counts,  and  not  to 
the  writ.  It  puts  the  plaintiff  to  prove  the 
material  allegations  in  his  declaration,  and  the 
defendant  assumes  by  it  to  contest  them.  To 
*allow.  then,  a  defendant,  after  the  gen  [*247 
eral  issue  has  Ixjcn  pleaded,  to  aviil  himself  of 
any  defector  mistake  in  the  writ,  or  variance  or 
repugnancy  between  the  count  and  the  writ, 
wouitl  be.  not  to  try  the  cause  at  i.ssue,  but 
would  have  the  effect  to  take  it  from  the  jury 
and  to  place  it  before  the  court,  upon  a  pf>int  of 
pleadmg  which  hits  not  be<;n  pleade<l,and  which 
IS  unconnected  with  the  merits  of  the  caus*^*. 
Such  mistakes,  either  in  the  writ  or  in  a  vari- 
ance between  the  count  and  the  writ,  mast  be 
taken  advantage  of  by  a  plea  in  abatement. 
And  if  the  mistiike  or  fault  is  apparent  on  the 
face  of  the  declaration,  such  as  a  mi.sstatemcnt 
of  the  cause  of  action,  it  will  be  a  good  cause 
of  demurrer.  (3  Black.  Com.,  301;  Com.  Dig. 
Abatement.  G.  I..  8:  Willes.  410;  1  Show.,  91; 
1  Salk..  212;  Duvall  &  Craig.  2  Wheat.,  45. 
55.)  The  case,  then,  is  not  in  a  conditi<m  to 
enable  the  defendant  to  avail  him.self  of  the  iAy 
1  jection.  But  is  there  any  such  variance  in  this 
case.  We  think  not.  The  writ  mentioiis  a 
trespass  with  force  and  arms  ujion  the  store- 
house of  the  plaintiff,  and  the  seizure  and  de- 
struction of  goods.  This  puts  the  defendant  in 
poss<'ssion  of  the  complaint  against  him,  or 
what  he  will  be  reouired  to  answer  before  he 
appears  in  court.  It  is  but  the  commencement 
,  of  the  suit,  and  is  suflicient,  if  it  advise.s  thedc- 
'  fendant  of  the  cause  of  action,  without  those 
particulars  which  must  hv  .set  out  in  the  decla- 
ration, which,  when  filed,  gives  the  defendant 
an  opportunity  to  usi'  any  of  those  defenses  or 
pli-as  to  which  he  may  l)c  entitled  by  the  rules 
of  pleading.  . 

I  It  was  also  urged  that  the  venue  laid  in  each 
of  the  counts  was  so  imi>erfect  that  the  evidence 
offered  could  not  be  received  to  supiH>rt  cither 
of  them.  That  it  could  not  be  received  under 
j  the  second  count,  for  that  was  quare  rlaui^um 
\f regit  in  the  Coimty  of  Washington,  and  theev- 
1  iilence  proved  a  local  trespass,  within  another 
jurisdiction  or  sovereignty;  and  that  it  could 
not  be  received  under  the  first  and  third  counts; 
because,  though  they  might  be  counts,  for 
transitory  causes  of  action,  it  was  nece.s.sjiry  to 
lay  a  venue  where  the  trespa.ss  was  committed 
with  a  ncilict  t.  to  let  in  the  evidence  at  any  other 
place  of  ttial.  The  evidence  offered  as  to  the 
local  count  was  certainly  not  competent;  but 
that  is  l)ecause  the  venue  is  local,  and  cannot 
be  (  hanged  into  any  other  county  than  where 
the  trespiiRs  to  the  realty  wjis  done  and  never 
can  be  carried  out  of  the  sovereiirnty  in  which 
the  *land  is.  But  it  is  an  established  [*248 
rule,  that  in  transitory  actions  a  venue  is  only 
necessary  to  la?  laid  to  give  a  place  for  trial. 
Such  a  venue  is  indi.spensable,  for  without  it 
would  not  ap{>ear  in  what  county  the  trial  was 
to  take  place,  nor  could  a  jury  Ixj  summoned  to 
try  the  issue.  (Com.  Dig.  IMeader.  t.*.,20;  1 
Cowp..  170.  177:  5  Term  Hep..  620;  2  Lev.. 
227;  Bacons  Ab..  Venue.  C:  3  Term  Hep., 
387.)  The  venue  for  trial  is  a  legal  fiction,  de- 
vised for  the  furtherance  of  justice,  and  cannot 
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be  traversed.  So  that,  if  A  becomes  indebted 
to  B,  or  oommits  a  tort  upon  his  person  or 

upon  his  personal  nmpcrty  in  Paris,  an  action 
in  either  aiae  maj  be  niiiiuiutned  against  A  in 
England,  if  he  is  there  found.  upoD  a  declara- 
tion alleging  a  cause  of  action  to  have  ocoum'd 
in  an  Englisli  founly,  in  which  the  action  is 
laid,  without  taking  notice  of  tht'  foreign  place. 
(1  Cowp..  177-179.)  Lord  Mansfield  said:  But 
as  to  transitory  actions,  there  is  not  a  color  of 
dfniht  Imt  lliat  any  action  wliich  is  transitory 
may  be  laid  in  aov  county  in  England,  though 
the  matter  arises  beyond  the  seas.  (ATonf.vn 
Fbhrwat,  1  Cowp..  161. i  In  lh>>/?.--,?t  v. 
Mtrnmos  tt  al.  (4  1>.  &  East,  503).  a  eai>e  in 
all  its  particulars  lilce  this,  which  was  an  action 
for  entering  tlic  plaintiff^  Imu'ip  in  Canada  and 
expelling  litm,  and  in  wliich  there  waa  a  count 
for  taliing  away  his  goods.  Lord  Kenjron  non- 
suited the  plaintiff  l>ecans<>  the  first  count  was 
local,  and  Ix'causc  he  luul  not  supported  his 
second  count  by  proof.  Buller,  JuhUm.  also 
said:  It  is  now  too  laic  for  us  to  inquire 
whether  it  was  wise  and  politic  to  malce  a  dis- 
tinction ]>etween  transitory  and  local  actions; 
it  is  sufficient  for  the  courts,  that  tlie  law  lias 
settled  the  distinction,  and  that  an  action  qvart 
rhtuMttn  frvfjit  local.  We  may  try  h(  tions 
here,  which  arc  in  their  nature  transitory,  aris- 
ing out  of  a  transaction  abroad ;  hut  not  such 
as  are  in  their  nature  local.  In  liafdel  v.  VereUt 
(2  \V.  Black.,  1055),  which  was  a  trespass  com- 
mitted in  the  dominions  of  a  foreign  prince,  De 
Grey,  C/iuf  ./nsficc,  said:  Crimes  are.  in  their 
nature,  local,  and  the  jurisdiction  of  crimes  is 
local.  And  so  as  to  the  rights  of  real  property, 
the  subject  l)eing  tixed  and  immovable.  But 
personal  injuries  are  of  a  transitory  nature,  and 
mjn'infiir  ftirum  ret.  And  though  in  all  dec- 
larations of  trespass  il  is  laid  contra  pactm  regit, 
yet  that  is  only  matter  of  form,  and  nottraTers* 
able.  Tlic  same  doctrine  in  respect  to  local 
and  trausitoty  actions  •has  been  repeatedly 
849*1  ftfflnned  in  the  oourts  *of  the  Sutee  of 
thi's  Union.  {1  Strn..  fi46;  2  W.  Black..  1070; 
1  {N)wp.,  1T«;  4  Term  H<p.,  503-507;  Cowp.. 
587  ;  6  East,  598,  599;  Com.  Dig.  Action,  177; 
1  Cowp.,  161,  177.  178,  lai.  344:  2  H.  Black., 
145,  161;  Co.  Litt.,  a,  «.  1;  8  Term  Hep..  616; 
7  Term  Rep.,  243;  1  Suund.,  n.  2;  Olen  v. 
JlfHtgen,  9Johns,.  67;  (hirdner  v.  T/iomojt,  14 
Johns.,  184.)  It  then  appears  from  our  books, 
that  the  courts  in  England  have  Ix'cn  open  in 
cnaes  of  trespass  other  tluui  trespass  upon  real 
proiwrtv,  to  foreigners  as  well  as  to  snWects, 
and  to  foreigners  against  foreigners  when  found 
in  England,  for  trespasses  committed  within 
the  realm  and  ont  of  the  realm,  or  within  or 
wifliout  the  kinir's  foreign  dominions.  And  it 
also  appears  from  tlie  authorities  which  have 
been  cited,  that  In  a  transitory  iKsHon  of  trt^ 
pass,  it  is  only  necessary  to  lay  a  venue  for  a 
place  of  trial,  and  that  such  venue  is  gmni 
without  slating  where  th«'  trespass  was  in  fact 
committed,  with  a  mlicet  of  the  county  In  wluch 
the  action  is  brought. 

The  courts  in  tiie  District  of  Columbia  have 
a  like  jurisdiction  in  trespass  upon  personal 
property  with  the  courts  in  England  and  In  tAe 
States  of  this  Union,  and  in  the  ahsence  of  stat- 
utory provisions,  in  the  trial  of  them  must  apply 
the  same  ooromon  law  principles  which  regu- 
late the  mode  of  bringing  audi  a^ona,  the 
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pleadings,  and  the  proof.  It  is 'our  opinion 
that  the  exception  taken  by  the  plaintiff  to  the 

rnlinir  of  the  court,  in  respect  to  the  evidence 
excluded,  must  be  sustained,  and  we  direct  the 
canse  to  be  remanded  tot  farther  proceedliiffs. 

ORDBR. 

Tliis  cnnse  came  on  to  !h'  heard  (ni  the  trnn- 
8<;rint  of  the  record  from  the  (  irciiil  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washin^itou, 
and  was  argued  by  coun.sel :  on  considemi  Ion 
wliereof,  it  is  now  here  ordered  an«l  adjiulgi'tl 
bv  this  court,  tiiat  the  judgment  of  llie  aaid 
Circuit  Court  In  this  cause  be.  and  the  same  i« 
hereby  revei's<"d,  with  eost.s;  and  that  this  canst? 
be,  and  the  same  is  hereby  remanded  to  the  aaid 
Circuit  Ck»urt.  with  dlrecuona  to  award  a  9nUre 
fada*  de  noto. 

Oitod— 18  How«  187. 


•SAMUEL  PECK.  Plainiifin  Error,  l*2C»0 

r. 

MARY  YOUNQ. 

IN  error  to  the  Court  for  the  trial  of  Impeach* 
meats  and  Correction  of  Error,  of  the  State 
of  New  York. 

The  eounsel  for  the  plaintiff  in  error,  having 
filed  a  statement  in  writing,  setting  forth  that 
the  matters  in'controversy  in  ttiflGaaehad  bc«n 
agreed  and  settlwl  l)etween  the  parties;  it  is 
thereupon  now  here  considered  and  adjudged 
by  this  court  that  this  writ  of  error  be,  and  the 
same  is  hereby  dismiieed,  at  the  COit  of  the 
plaintiH  in  error. 


THE  UNITED  STATES 
e. 

OABRIEL  F.  IRVINO.  JAME8E.  DEKAT. 

FRANCIS  R.  TILLON,  .vno  CHARLES  P. 

CLINCH.  Surviving  K.veeutors  of  the  Last 
Will  and  Testameut  of  U&nby  Eckford, 

Deceased. 

CoUeetar  continued  in  ojice — iifio  bond  re^fuirmi 
for  eaeh  (si  w  astonl  ef  UabOity  of  mir0tie» — 
cridtnre  ill  xui't  nr/ninat — tran»cripi  of  a^rnu  i,ta 
not  condimve — tnajf  be  reformed— sureties' 
right*  conmet  b§  agiuled  bg  aaU  ^  imumrp 
offleen. 


When  a  oollector  ts  continued  In  oflloe  for  

than  one  term,  but  irlres  different  sureties,  the  llii' 
billty  of  the  sureties  is  to  l>e  estimated  Juat  as  If  a 
new  person  liad  tieen  appointed  to  flli  the  seoood 
term. 

When  the  aoeonnts  of  a  e<dlMtor  are  reMmed  to 
the  tressorjr  qusrterlf .  and  the  date  of  the  eon* 
meoosment  and  expiration  of  his  term  of  oHee  la 
on  some  mtermedlate  day  l)etween  the  beaiBaloff 
and  end  of  the  quarter,  a  restatement  ano  tvea^ 
urjr  traasorlpt  of  his  account  up  to  the  eoA  oC 
his  term  Is  leial  evMenoe  In  a  suit  a«alnet  tke 
sureties. 

Such  a  n«tat«ns»ttt  does  not  fslsify  the  treaeral 
acoounts,  but  arramm  the  Items  of  detilta 
credits  so  as  to  exhibit  the  transaetloas  of  tlie 


NOTK. — An  tn  ofiruil  Iminl*.  nu<l  liahilitifi'  i>t  .urr- 
tiii  thirrtiu,  !4ee  iiofc  t<i  fiiilc'l  Simu-s  \  .  (iilcs.  9 
Craoch.  212;  and  note  tu  I'ti«Uuast4!r-(t&iiiTtil  .v. 
■srir.  IS  Wheat..  IM. 
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Htor  diirlnjr  the  f'Mir  y»«i-s  fur  which  thf  miretlea 

Tbeauiotint  chiirjrctl  to  tin-  rollector  at  tho  coin- 
iiiM><x'ni«"nt  of  his  •^•l-o^hI  tt  rin  iB  <mij ptilM  foeU 
wldMi*-*"  ajraln<it  the  sun  t 

Bu:  pa.Miic  riT^iiitM  tin- tr«-:i>-iii>  nf  rnoufVf  uicru- 
iac  ami  r« .  •  ik  t  «1  in  ttit- -i  i oinl  i«  riii,  ^lllllJi<l  iiol  Ih« 
t<i  till' ••xtintrtn»tiiinMir  of  a  htthincc  appai  - 
►«tljrdueiit  ih«'<  iid  of  thi*  th>t  toriii.  !'iiyiiu'nt>j 
xai}*- in  ih<  ^^ltl^**•^l^n•tlt  t«Tiii,  of  inoiiry-i  n-ci  ivcil 
oo  duty  t»<»n<iA.  or  otti.  rwj.'H'.  which  reamimd 
ctuYeJ  to  the  eolicTtor  as  of  the  preoedlog  official 

tVB. \tO  f«o  HppHl-ti. 

tbeM-ttlHtticMt  of  quart«'rly  at'countsat  the  treiis- 
■ly.  ninninif  on  in  a  cuntinutd  soricH.  is  not  c»>n- 
imAvf.  The  offiifrH  ot  the  tn-usury  iitnnot.  by 
wyexerHar  of  their  diMTt-tiou.  enlarKt;  or  rr-gfrlot 
thp obUmtion  of  the  collector's  bond.  Much  Icwi 
CM  UM7,  bjr  Um«  mere  fact  of  koepioK  an  account 
MTieot  la  whlcb  debits  ud  cnnlitB  arc  entered  as 
ter  neenr.  and  wtthoat  anjr  «znm»approprtatlon 
«rfarBt«ti»«BieeiUMilirht«of  mreties. 

851*1  *'pH18  cafle  came  up  from  the  Circuit 

r  Court  for  the  Southern  Dwfrict  of 
New  York,  under  a  certificate  of  divisiou  in 
opinion  betweeti  the  ^udgea  of  that  court  upon 

tb*-  two  ff»llowin«r  points: 

1.  Whclber  the  tmnscrip)  from  \hv  books 
lad  procmlinjp*  of  the  IreiiHury.  given  in  evi- 


00  the  pttit  of  Ujc  United  StutcM  to  show 
the  indebtedness  of  Swart wout  on  tlie  QSi\\  thxy 
of  March.  1834.  on  wliidi  (hiy  the  second  icnii 
o<  office  of  said  Snraitwout  expired,  was,  in  tlii^ 
oMe.  eompeteot  and  legal  evidence  for  that 
porpoie. 

2.  Whether  tlie  piiyments  made  by  said  Sanrt- 
oel  ^iwartwuut  sub«iorp!entlv  to  the  mid  88th 
dftvof  Matfh.  18;M.  sh'uitil  l)e  applied  to  tlie 
ditdiarge  of  bis  indeUediictis  cxistint:  on  said  . 
SSdl  day  of  March.  1884.  or  accruing  during  | 
hiiaeeoild  term  of  otflce.  or  whether  siich  pay- 
maHn  nboold  l>e  applied  to  the  discharge  of  iiis 
indebc«Hlnevs  liccruing  after  that  time. 

TIm  facto  in  the  case  were  as  follows: 

Svartwonl  was  appointed  collector  at  the  port 
'  f  Xtw  Torit  on  ilie  1st  day  of  May,  1821):  but 
im  prooefdings  during  this.  his.  first  term,  have 
■adniff  to  do  with  the  present  cam. 

(>n  the  -Jinh  of  Mareli.  \mi\  bis  second  term 
ObcnmeDceii,  and  he  >vaH  ap{>ouited  for  four 


On  the  •♦•iil  of  June.  1B30.  he  irave  a  bond 
for  Lhc  faithful  performance  of  his  duties,  in 
lltBode  pn-^riwd  hy  law,  with  S4  vera!  sure- 
ties, one  of  whom  WBM  FTenry  Ei  kford,  whose 
executors  are  pirties  to  this  suit.  The  ju-nalty 
of  the  bond  was  ^Jtl.W.OOO,  and  the  condition 
iM  thus:  "  Mow.  therefore,  if  the  said  Samuel 
BMRwtmt  hath  traly  and  faithfully  execute<l 
art  discharged,  niid  sbal!  continue  truly  and 
UUlfuily  to  execute  and  discharge  all  the  duties 
«ffkiand  offlce,  aooordhif  to  law.  then  the 
nixffc  nbliiratfon  to  Yh'  voi<l  and  of  none  elTect; 
otherwise  it  diaU  abide  and  remain  in  full  force 


QnarteHv  accounts  were  rcndi  red  to  th<' 
Trowury  {KpArimeDt,  according  to  law;  but 
liiey  continued  to  be  made  out,  as  they  had 
bitt during  his  temporary  appointment,  run- 
sisf  from  the  1st  of  January  to  the  81st  of 
Mirch,  fmm  the  1st  of  April  to  the  30lh  of 
^ll^jwdatt^on.  In  thetie  quarterly  accounts 
^iVMMM  Mm  various  sums  received  by  him 
"c  account  of  the  pivernment.  and  aNrtthe  pay 
atats  which  he  had  made  on  b<.>half  of  the 
Uad  fllaiei^  although  it  ofleii  happened  that 
852*Jthe4lMnrfl|Kiiiiinuitt*froin  the  treas- 


ury, the  final  vouchers  for  such  payments, 
were  not  received  in  time  to  be  returned  with 

said  (|UHr1cr]y  accoinUs.  in  wliieli  cmm'  they 
were  thrown  into  the  next  (piarter,  when  Im 
proper  credits  were  driven. 

Swartwout's  third  term  of  office  commenced 
on  the  29lli  of  March,  lf;J-l :  and  the  Inmd  w  hieh 
he  gave  contained  a  condition  similar  to  the 
one  which  has  IwH-n  m-itcd,  but  Henry  Eek- 
ford  waa  not  one  of  his  sureties.  The  time, 
therefore,  covered  by  Eckford  was  from  the 
28lh  of  March.  1830.  to  the  *^lh  of  Mutch,  1834, 
inclusive  of  the  latter  day. 

In  his  accounts  for  Swarlwoul  contin- 

ued to  make  them  up  for  the  quarters  of  the 
year,  as  he  had  done,  and  his  account  for  the 
first  qinirter  was  brought  up  to,  and  ends  on. 
the  31st  March.  No  account  was  filed  by  him 
ending  on  28th  of  March.  The  one  ending 
on  the  8Ut  shows  a  large  balance  of  "  cash  on 
hand." 

In  adjusting  this  account,  the  auditor  began 
with  chargimr  Swartwout  with  the  balance  as 
it  .Htoftd  against  him  in  the  preceding  account, 
then  charge<l  him  with  all  the  moneys  which  he 
had  received  in  that  quarter.  Having  given  him 
cixflit  for  variotis  sums  paid  into  the  Tmsury, 
and  paid  to  individuals  un<ler  proper  authority, 
he  strikes  a  balance  in  favor  of  the  United 
States,  which  is  stated  to  consist  of  bonds  un- 
collected, not  due,  bonds  in  suit,  general  bonds 
for  spirits,  wines,  Ac,  and  cash  on  hand. 

In  adjusting  tlie  account  for  the  ensuing 
(inarter,  ending  on  tlic  :^()th  of  June.  1h;M.  the 
auditor  brouglit  lor  ward  the  entire  balance 
standing  agiinst  SwartwouC  In  the  last  accoufil, 
and  then  proceeded  to  charge  and  credit  him  as 
before. 

In  April.  1839.  these  accounts  were  restnteti 
by  order  of  the  first  comptroller,  so  as  to  make 
the  first  account  end  on  the  28th  of  March.  1884, 
instead  of  tlu' ;{lst.  The  restatement  begins  on 
the  2t5th  of  March,  1830,  and  runs  through  the 
whole  four  years  of  EcWord's  suretyship  end- 
ing tlif  '3sih  of  March,  183-i.  and  shows  a 
l>alance  of  cash  due  to  the  United  States  of 
$486,485.84.  A  certified  copy  of  this  paper  is 
the  transcript  mentione<l  in  the  certincate  of 
division  of  opinion  in  the  court  lielow. 

Mr.  fyfffare,  Attomey-QenenU,  on  bdialf  of 
tlM*  United  States. 

Me^nm.  J/ird  and  SiUu  Wright  for  the  defend- 
ants. 

*The  points  presented  by  the  counsel,  f*2ft3 
were — for  the  plaintiffs: 

1.  That  this  transcript  is  comiH'tent  and  legal 
evidence  to  show  that  Swartwuut  was,  on  the 
28th  March.  1884,  indebted  to  the  United 
States. 

3.  That  the  jjayments  made  by  Swartwout 
subsequent  to  the  28lh  March.  1884,  should  not 
be  applicfl  to  discharge  his  debt  incurred  iK'fore, 
but  to  discharge  that  incitrred  after,  that  date. 

On  the  part  of  the  defendants  Uie  pdnts  were 

as  follows: 

I.  I'reiiniinarv  references: 

1.  The  form  of  the  collector's  bonds  is  pre 
scribed  by  law.  and  expressly  assumes  the  past 
ns  well  an  prospective  accoimtnbilitv  of  the  col- 
lector.   (Act  1799,  3  U.  S.  La-.vs.  •}37.) 

2.  The  law  obliged  the  collector,  once  in 
every  three  mootha,  and  ofteoer.  If  required,  to 
transmit  bis  accounte,  for  settlement,  to  the 
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offlcers  of  the  treasury.   (Act  ITyi).  aec.  21.  8 
U.  8  L»wK.  157:  Act  1820.  May  15.  aec.  8.  6 
U.  S.  Lawo,  321.) 
The  law  also  Imund  him.  aa  a  diabnising 

otfltrr,  to  tho  sniiic  ihity.    (  Act  1828,  Jan.  8l. 
nee.  2.  7  U.  8.  Laws,  lid.) 
9.  The  law  nM]utred  theofttceni  of  tbo  Trens- 

ury  I>i'pnrtnieiU  to  examine  the  accounts  sub- 
milti'd,  uiid  to  stale  nm\  oertifv  tlio  balance 
thereof  (  Act  1817,  March  8.  wc.  4,  8.  aod  9. 
6  I'.  S.  I.a\v»>.  199 );  and  also  the  references 
under  the  prweding  proposition. 

4.  The  accounts  renth-red  cjuurttrly  to  the 
treasury,  there  cxaiuined,  corrected,  and  return- 
ed to  the  collector,  are  binding;  upon  both  parties 

05  to  all  the  items  embra(  c-d  in  tlic  Mcitount^t  and 
included  in  Uie  ttdjustmeni  at  the  treasury. 

Tl.  Tli«  balances  In  the  quarterly  accooot*  nw 
1'  taken  as  cash  funds,  or  <  :i-li  on  lmnd;if 
so,  (!very  considenilioo,  equitable  as  well  as 
Icfsnl,  requires  them  lo  be  treated  as  the  ])ri 
mary  ftiii(!  fi>r  su1)<r'f|iifnt  pnyments.  and  these 
pavnients*  to  be  iip|ilii<l  ac(<»rdin<rly, 

III.  If  the  quiirb  ;  ly  italances  are  presunuf! 
to  hv  arn':ir«,  (»r  defaulting;  balances,  nevcrtli.'- 
less  the  ntuUiiil  rendering  of  accounts  Urtweeu 
the  collector  and  the  Treasury  Department,  to 
each  other,  was  an  appropriation  of  the  pay 
uientM  to  the  charges,  in  the  order  of  time  In 
which  they  »taud  in  those  accounts. 

IV.  The  sureties  in  posterior  bonds  of  collect 
lira  of  the  customs  have  no  equity  to  be  taken 
into  view,  even  in  re.spect  to  an  !i[>propriatlon 
of  payraeuts,  bv  mere  implication  of  law. 
2o4*l  *V.  If  the  surlies  on  such  posterior 
Imnds  shouhl  be  (Itemed  to  Imvf  an  equity 
against  an  application  of  payments,  made  after 
the  date  of  their  bond«i,  and  daring  the  period 
covered  by  it.  t<i  an  antecedent  balance,  such 
application  might  have  the  effect  to  discharge 
such  sureties;  the  United  States  cannot,  for 
such  a  cause,  without  the  consent  of  the  ante- 
rior sureties,  recall  such  application,  made  by 
account-^  r-  ridt'ic-d.  adjusted,  and  settled,  ac- 
cording to  law  aod  long  usage,  and  binding  as 
between  the  Cnited  States  and  the  collector. 

VI.  The  restatement  of  the  aeeoun!  from 
183U  to  IHM,  mode  at  the  treasury  in  lb3d.  after 
the  rendering  and  the  settling,  at  the  Itme  of 
the  quarterly  iieronnts.  wax  without  atitlmrity 
of  law.  it  it  \Vii,s  lt»  allecl  any  previoua  appro- 
priation of  payments;  if  it  wtvs  not.  it  was  im- 
material and  irrelevunt  It  was  in  every  view 
without  autliority  of  law. 

•Vr.  /,  .'/"/>  ,  for  jilaintiffs: 

1.  Whether  Ihc  transcript  is  evidence. 

2.  As  to  the  application  of  payments. 

3.  The  Act  of  the  3d  March,  1797  ( 1  Story. 
4Qi ),  declares  that  a  transcript  of  the  account 
shall  be  evidence.  It  is  objected  that  this  is 
not  sucli.  heeauM'  the  areount  is  restated.  Ihit 
if  an  account  has  been  once  stated,  why  not 
state  it  again!  Accounting  oflloera  are  not 
Ittdge-i:  need  not  re.*itate,  unless  some  error. 
Time  docs  not  discharge  sureties.  (  UiUttd 
UfatMy.  Kirkfuitrirk,  9  Whciit.)  Government 
is  not  estoppf  d  If  new  evidence  be  discovered. 
( 1  Domat,  Public  Luw,  title  6.)  An  error  mav 
l)e  correcte<l  in  a  patent.    {Grant  v.  Hnjfmom, 

6  Peters.  241.)  Where  a  contract  requires  to 
lie  severed,  court  will  sever  it,  as  with  rent. 
(  Co.  Litt..  748.  815,  A;  Ult..  sec  844;  1  RoUe't 
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Abr.  Apportionment,  D.)   So  in  partnerabip 
cases.    ( 3  Bro.  Ch.  CasA,  4,  44.) 
As  to  the  second  point. 

Tf  the  opposite  ductrine  be  correct,  neitber 

set  of  securities  is  res]>onsllile.  tx-eause  there  is 
no  default  in  the  second  term,  and  the  first  is 
paid.  (1  Mer.,  888.  878.)  If  the  debtor  doe*, 
not  iipply  the  pnytnenT  himself,  the  court  will 
apply  il  where  the  seturitv  is  masl  i>recarioua. 
(6  Crunch,  27.)  Civil  law  stated  in  1  Poth.  OB 
()bligaii<)ns,:',:?S.  ed  of  1H26.  The  cn*dilor  mav 
nittketheapplic  atiun.  (  4  Cranch.  317.)  A  learl- 
ingcase  is  in  7  (  ranch.  .■)72,  but*  Ju«/<<v  [**Jtn*i 
Story  dissents  from  it  in  5  Biason's  Uvp..  S2. 
Setrureiics  only  liable  for  what  was  actually 
received  during  the  term.  (12  Wheat  ,  ooft.  > 
The  responsibility  must  be  severed.  ( 1  Qilpin, 
l2r) ) 

Mr.  h>rd,  for  deferulants: 

Custom  has  iKeu  to  apply  payments  aa  to 
time,  unless  something  peculiar  in  the  case. 
Bond  of  .'^econd  sureties  retrnK|->ecf ive.  1  •^v  re- 
quired it  to  be  so.  Sureties  must  have  l<x»ke<l 
to  this,  backward  as  well  as  forward.  Quiirter 
Iv  setth-mentsare  required  bv  law.  (.\ct  of  1 799. 
eh.  128.  sec.  3K  Mav.  1820.  ch.  625,  sec.  2; 
Jan.  1823.  ch.  138.) 

Collecter  is  obliged  to  retain  money  for  vari 
ous  purposes;  for  example,  to  pay  debenturen. 
&c.  The  quarterly  accounts  are  settlemfot- 
and  bind  the.  parties.  Act  of  March  8.  1817. 
makes  it  the  duty  of  the  Kovemment  to  aettle 
tliern.  0/( is  on  the  government.  (1  MeT.^'.sn's 
Rep.,  493;  9  Cranch,  230,  237.)  Pi-esurapUon 
is  that  the  accountinjc  officers  knew  what 
the  rolleetor  ouirht  to  keep  on  hand,  and  nl 
lowed  iiim  lo  retain  it.  aided  by  his  rc-app(«iol- 
ment.  Suppose  that  it  was  a  (febt  from  Swart- 
wout:  has  it  been  paid?  Hule  is.  that  iildost 
debt  is  paid  first,  uulcsj,  there  be  some  equity. 
First,  the  debtor  directs;  if  he  does  not.  the 
cretlitor  does;  if  neither  does,  the  court  makes 
the  application.  (6  Cranch.  9;  9  Wheat..  720; 
4  Mason,  333.)  In  December.  18J^4.  this  ap- 
plication was  made.  Oldest  debt  most  likely  to 
be  lost,  and  policy  of  irovemment  is  to  throw 
bahitiees  on  la-t  seeuriiu's.  Debtor  may  make 
the  application.  (7  Crauch,575:  9  Wheat.,  720. 
1  Mer..  604:  8  Sumn..  109:  Gilpin.  125;  1  Mc- 
Lean, litn.)  The  collector  owed  no  debt  »it^*-' 
the  government  called  for  its  money.  Evt-ti  n 
money  had  been  borrowed  from  second  surety 
and  paid  to  government,  the  pavment  would 
have  been  good.  The  transcript  is  not  a  pnpvr 
according  to  law.  because  the  law  meant  a  copy 
of  what  was  done,  not  to  make  out  something 
new. 

Mr.  \Vri<jht.  on  sntne  side: 

Debtor  has  a  right  to  make  the  applicatiou 
(2  Vem. ,  606.)  If  he  does  not,  the  crwfltoir  may . 
Iiut  he  must  s;iy  before  any  eontroversy.  (5 
Taunt.,  59(J.)  Either  party  having  detdarctl 
their  intention 'is  Imund  by  it.  and  cannot 
change  it  without  the  consent  of  the  otlier.  (4 
Cranch,  315.)  If  ueitiier  party  moke  the  ap 
plication,  courts  will  consult  the  inlet est»  of 
creditor  a.s  well  as  debtor.  *l)t«c.ause  they  [*260 
will  apjily  il  to  a  tlcht  uui  bearing  interest  or 
not  secured,  rather  than  to  one  bearing  intereei 
or  secured.  In  a  running  account  tlie  oldest 
credits  are  applied  to  the  oldest  debts,  and  so 
on.  hi  order  of  time.  0)  WhcAt..  720: 2  Strange. 
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IIM:  tMod..  427;  4  Mason.  83;  2  Marnh.,  819: 
1  Met..  ST2-«11 :  2  T^am  \]<\  .  8Binjrh.. 
Tl;  I  Wash..  2  Hnxl.  &  HiuK'h..?;!  Stark.. 
122;  12  Wheat..  505;  1  MaM>n,  328:  Stiles.  239; 
AmM  ."■>  "»  Mason.  82;  8  East  .  4^1;  1  Binzh.. 
4W  i  liani.  A:  Crt>K..  JOr,.  2  Maiile  &  Sdw.. 
:h  9  Cninrh.  212;  1  (Jilpin.  125.  106;  Theobald. 
m:  1  Uw  Libciuy.  131.)  The  power  of  the 
cfcdHor  ftod  debtor  over  payments  is  the  same 
n.'j-  r  •  there  arc  Miretiesa*  where  then-  are  none. 
.4  Mmuo.  383:  3  Bingb.,  71;  9  Craoch,  212.) 
TW  CMe  in  1  Oilpln.  12ft.  h  tiot  Jiiatifled  hj 
father  Tfi-  i  in  Crancli  i>r  tlic  caM-  in  Mason. 
Lb  1  Mt  LraD.  -i^'d,  theollicer  wils  not  a  diaburs- 
iif  oj!i(t  r.  and  the  bond  was  not  retrospeotive. 
in  5  Peters.  'M'i,  not  applifable. 
Pajmenl»  in  this  eaT'  were  in  fact  and  in  law 
apfified  to  exti^niishinent  of  former  balances. 


his  appointment  of  collector.  «Scr..  provided: 
"Now,  therefore,  if  the  saiil  Samuel  Swart- 
woul  hath  truly  and  faithfully  exctutcd  and 
dlsclinrged,  and  shall  continue  truly  and  faitli- 
fully  to  discharge,  all  the  duties  of  tbe  said 
office  according  to  law,  then,"  &c. 

The  bond  on  whic  h  this  Mlit  WAS brongiit  b 
dated  Ibe  22d  June.  1830. 

A  transcript  of  the  accounts  of  Swartwoot 
from  the  comni'  ru  i  im  iit  to  the  terinination  of 
bis  service  as  collector,  waa  given  iu  evidence, 
and  also  a  tranacript  which  purporta  to  state 
the  re.'i;v)nsibiHiics  arising  under  the  second 
term  of  hin  aenrice. 

At  the  cornmenoement  of  his  »('cond  term,  a 
lar|j;e  balance  was  char'_'''fi  id'ainst  liitn,  arisinn; 
under  the  previou.s  term;  and  at  the  commence- 
ment of  the  third  tem,  *  baliooe  was  charged. 


Law  reqtiirwl  arrounts  to  1k>  wttled  quarterly,  j  as  arising  under  the  second  term. 
Lrm  quarter  Swart  wout  made  the  application.  In  tlie  course  of  the  trial  the  two  following 
mad  It  must  bin<l  him.  So  the  government  points  were  rui-^ed,  ou  which  the  juilge.t  were 
<-fficerfi.  also,  bv  bringiog  down  freeb  balances,  opposed  in  opinion,  and  tbe  questions  Were  cer- 
.3  Eart.  484:  9  Fefera.  12:  1  Mason.  828;  14 '  tifled  to  this  court: 

EaM.  :3i>.  N  Wt-nd..  403.)  "1.  Whether  the  said  transcript  from  tlu- 

boppuse  a  new  person  had  been  appointed  l  books  and  proceedings  of  the  treasury,  given 
whatad  debited  himself  with  tbe  balance,  and  |  in  eHdence.  on  the  part  of  the  United  States. 

'tii^  tfovemment  had  iv*s<nited  to  It;  would  not  ♦toshow  the  indebtmenl  of  said  Swnrt  [*2f>8 


wout,  ou  the  2iHh  of  March,  lb34,  on  which 
day  the  second  term  of  office  of  said  Swart* 
wout  expired,  was  in  this  ease  competent  and 
legal  evulence  for  that  jnirpo.se." 

"2.  Whether  the  payments  made  by  said 


lown.  but  merely  whether  the  evidence  Samuel  Swart  wout.  subsequently  to  the  said 
a  ca^h  Imlance  is  prinm  furie  evidence  28th  day  of  March.  1H84,  shoidd  he  apjilied  t«) 


Uiu  hare  di^Jiarged  principal  and  surety?  and 
is  it  duMqjed  if  the  same  man  be  re4ip« 

{■xntedr 

Vr.  lytfjiirr,  iuT  pluinlitTs,  in  reply: 
Tbe  que^^titin  is  not  now,  whether  a  balance 

'  an  \k 
'-' 

■  f  a  debt.  Every  tenn  of  office  is  a  separate  the  disrharge  of  his  indebimi-nt  existlnir  on  the 
respoMibility,  as  to  prindpat  and  sureties.  Mo  |  said  2^  day  of  March.  1834.  or  accruing  dtur- 
aMOcr  how  the  accounts  are  kept;  the  law  of  ■  tng  his  said  second  term  of  office,  or  whether 

IVSO  cuts  throuj{h  and  •■(•vers  them  Act  of  such  payment  should  be  ai)plied  to  the  dis- 
I^.  oomnuHiIy  called  the  Sub- Treasury  Act,  ,  charge  of  bis  indebtmenl  accruing  after  tbat 
declares  tbe  appropriation  of  public  money  a  I  time?' 

Uanr;  am!  such  an  appropriation  to  par  an  '  By  the  Act  of  the  '2d  of  March.  1790,  rol- 
<iid  oebt  is  the  ttasis  of  tbb  defense.  In  9  lectors  of  the  customs  are  required,  "once  in 
Whmt.  tbe  bond  was  given  during  an  executive  every  three  months,  or  oftener.  If  directed,  to 

V-puinfment.    The  . sun-ties  mu.st  see  that  their  '  trnusmit  their  accounts  for  settlf-ment.  to  the 


«so  «  thiilitT  or  a^ent,  not  a  debtor.  (15  Peters, 
251* j  432:  1  .lac.  &  Walk.,  247.)  An 
ifwt  wh«»  keeps  the  money  in  l«nk  is  pre- 
ji  oi'^J  be  using  it  for  his  own  benefit.  (11 
61.)  A  (tei>tor  paying  a  debt  out  of 
money  has  a  right  to  apply  it.  but  not 
psyinsj  it  out  of  another  man's  money.  He  held 
iWmaoej  of  tbe  government  as  a  mere  bailiff, 
ao  ri^t  to  do  anything  with  it  Imt 


JIK  JhuHee  M cLban  ddlrered  the  opinimi  of 

tlif  eourt: 

This  action  was  commenced  in  the  Circuit 
CM  for  tbe  8outbem  Distiict  of  New  York, 
tminal   the  sureties  of  Swartwottt,  late  col- 
of  the  customs  at  that  city. 


pnac-.pai*.  s«-ttle  every  four  years.    Swart  wout  ,  officer  of  ofllcersw  base  duty  it  shall  Ih>  to  make 

such  settlement." 

From  the  transcripts  in  this  case,  and  tbe  dep- 
osition of  the  late  comptroller,  it  appears  that 
\intil  after  1H8H,  the  aeeounts  of  collectors  of 
tbe  customs  were  iiept  at  tbe  treasury  in  one 
continued  series  of  debits  and  credits,  without 
regard  to  the  terms  of  ilie  appdntmenta  or  the 
different  sureties  involved. 

By  the  Act  of  May  ISth,  1880,  the  term  of 
appointment  of  collcctor^i  of  the  etr^tom^  and 
other  officers  named,  was  limited  to  four  years. 
Prior  to  that  act.  such  appointments  were 
made  without  any  limitation  as  to  time,  except 
tbe  pleasure  of  the  President. 

The  2d  section  of  the  Act  of  3d  March,  1797, 
provides,  that  "  In  every  case  of  delinquency, 
where  suit  has  been,  or  shall  be,  instituted,  a 
Ijwartwont  was  apfx>iute<l  collector  bj'  the  transcript  from  the  bo<»ks  and  pnx'eedings  of 
the  1st  of  May.  1329;  and  oontwued  1  the  treasury,  certified  by  tlie  register,  and 
such  app<iintment  until  the  90th ;  authenticated  tmder  the  wtA  of  the  aepartroent. 
tn^uin^v    On  1  he  29tb  March.  IHHO,  shall  be  admitted  as  evidenccWe  Bythellih 
sanctioned  by  tbe  Senate,  section  of  tbe  Act  of  tbe  8d  March,  1817,  tbe 

aiKfiton  of  the  War  And  Navy  Departmenta 
were  authorized  to  certify  accounts  the  same  as 
the  register.  • 

Before  the  ptnnts  cert i lied  are  examined,  we 
will  consider  tbe  prindpiea  involved  in  tbe 


to  nerve  in  tlie  office  of  ool- 

lertor  four  veur*  On  the  21Mli  March.  1834, 
be  wmm  ^{aln  appointed  by  tbe  i'resident  and 
B*ale.  for  tlw  term  of  four  years. 

l'ri«!»T  each  of  the  above  appointments  he 
liMe  bond  and  aeoittity,  which,  after  reciting  i  case. 
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UwUt  Uje  Act  of  colloctors  can  only 

be  Appointed  for  four  venn.  At  the  end  of  this 
term  llie  oftict?  lxYotnr«^  vartint,  anrl  must  be 
iilled  bv  a  uew  H|)(M»inirnent.  Aiui  vmU  eui- 
lector  &  required  to  jrivc  bond  and  s<  <  urii y  on 
onterin^  upon  the  duties  of  his  Hnpointment,  iu 
sut^h  sum  }w  sliull  be  di'Hi;^iiakd. 
tJ50*]  *Thiit  tlie  oolU'ctor  is  re»ponHiblc  for 
all  moneys  receiver)  by  him  and  not  accouoled 
for,  without  referent  e  to  the  official  terms  he 
may  havi-  s(  rvcii.  or  to  any  bonds  he  may 
have  executed,  U  unUoiibletl.  But  tbw  is  not 
the  case  with  hit  auTt'tiefi.  They  are  respon 
Hlble  only  for  llic  faillifi;!  rfi  n m:!'!! c  of  hN 
duli«^.  for  I  lie  term  of  hi«  uptiuiuiineaL  The 
condition  of  the  bond  is.  that  he  hath  per- 
formed his  duti'"?  frii!hfidly.  and  tliat  lie  sbaH 
couiinne  to  perform  them.  But  ihia  does  not 
extend  to  his  delinquencies  under  any  other 
Appointment. 

Tlie  bond  iu  qu«?8iion  is  date<l  tlu'  :.',M  of  June. 
ISJJO.  and  r«latw  (o  liie  291  h  of  Mareii.  prwtid 
ing,  at  which  time  llie  term  of  the  collector 
commenced;  and  ita  obligation  extends  to  the 
29th  of  Mareli.  ls:>4.  That  the  sureties  are 
nut  bound  beyond  this  ]>eriod,  in  too  clear 
for  controversy.  As  rejirards  their  liability,  it 
is  ihe  same  as  if  Swartwout  had  servcfl  oii!v 
the  term  covered  by  their  bond.  B'or  the 
faithful  performance  of  his  dntiea  under  the 
excHiitivc  apjtnintmt'rtt,  which  preceded  the 
above  term.  Suartwout  g:ivr  lumdand  security; 
and,  also,  under  tlie  new  appointment  for  four 
years,  which  lie  serve<l  from  lhe2Uih  March, 
18^1.  So  far  as  the  Hurelies  are  concerned. 
the.se  terms  are  jih  separate  and  distinct  as  if 
a  different  individual  liad  filed  each  one  of 
them. 

The  extent  nf  the  ohllsjation  of  the  suretie?* 
being  staled,  we  are  brought  to  the  inquiry, 
"  whether  the  transcript,  ^iven  in  evidence  on 
the  part  of  ihc  I  iiitci}  Slates,  to  show  the  in 
deblnient  of  Swartwout.  on  the  2Slkof  March, 
1SH4,  was  lef^al  (;videnee. " 

Tlie  fnin^fTipt  is  certitieti  in  the  form  re- 
t|uire«l  l>y  llie  act  of  (^onfrress.  In  the  ar;a:u- 
menl  no  object iou  was  stated,  as  to  the  inwle 
of  its  authentication  But  the  restatument  of 
the  account  by  the  ireayury  otHcers.  showing 
the  liabilitie^s  incnnred  by  tlie  collector  during 
llie  term  for  which  the  defendants  are  iwund, 
as  sureties,  is  objected  to. 

Thecolleclor  is  also  a  ilislHirsinir  onicer.  He 

is  charged  with  ihu  bonds  taken  for  duties,  and 
is  credited  for  sums  paid  into  the  treasury. 

and  also  for drawljacks a!id  <>fh''i'distmr^'inents 
incident  to  hisortiee.  or  which  have  t>een  made 
under  the  onier  of  the  Treasury  Department. 
But  from  (lie  continuous  mode  of  kecpin;^  his 
accounts,  without  repaid  to  the  terms  he  may 
have  served,  the  defalcation  within  anyone  term 

d(M*s  not  apjvar 

liOO"^]  *Ai  the  commencement  of  each  term 
an  amount  is  charsrwl  ueiiinst  the  collector,  but 
it  may  be  coiopoaud  ot  lionds  iu  suit,  not  due. 
and  deposited  specially,  as  is  found  by  the 
items  first  (•!iar;:ed  in  the  L'enerul  Iraiiscript, 
auouuliu£  to  more  tluiu  eleven  millions  of 
dollars.  The  balance  chrni^.  therefore,  at 
the  eonuiienreincnt  of  iltiy  ijuailer  or  term, 
does  not  show  that  the  collector  is  in  default. 
He  may,  indeed,  stand  charged  with  money 
actually  paid  into  the  tnsasury  by  him,  but  for 


wiiich  he  lias  received  no  creiiit.  as  what  is 
called  a  rovcrio)^  warrant  has  not  1)een  iasue<]. 
Until  this  shall  l>e  dour  the  credit  CJinnol,  by 
the  usajfe  of  the  department.  !«•  given. 

To  meet  the  necessary  dislmrsetmnts.  a  suf- 
ticient  sum  of  money  should  always  l)e  tmr!.  r 
the  control  of  the  collector.  And  it  is  under 
8too<i  to  be  the  usajfe  of  the  collector,  under 
the  sanction  of  the  department,  to  retain  stu:!] 
sum. 

From  this  it  apjiears  that  the  general  Iran 
script  alTordfi  no  sufficient  data  on  which  to 
charge  the  snreties  for  any  term  of  olDoe. 
wliere.  tts  in  tlie  present  case,  the  5^ame  pervoo 
has  served  as  collei  tor  («cveial  terms. 

It  is  contended  that  the  duties  of  the  treasury 
otiicers  ehnrired  with  the  settlement  of  the**- 
accounts  are  ill  their  nature  juiliciai;  and  tluU. 
when  an  account  is  once  settled  it  is  coaclusire 
on  the  government,  and  can  only  Iw  opciitti 
for  correction  by  a  suit  in  court.  That  in  the 
present  case,  as  credits  were  given  in  the  h»- 
count  current,  which  mor«>  ihan  paid  toe 
moneys  received  within  the  fonr  yeaw  under 
exanimatioti,  the  sureties  must  siatul  dis 
chargcil  of  all  liability.  And.  that  aithou^ii 
these  payments  were  in  part  made  from  moneys 
received,  after  the  expira'ion  of  the  above 
term,  the  credit  must  stand  lis  entere<t. 

It  this  be  a  sound  ar|!:uraent,  by  the  mode  of 
keeping  these  accounts  in  the  Tivjisury  IK- 
partmeut.  all  sureties  of  collectors,  excx-pi 
those  for  the  last  term,  are  discharged.  And  it 
is  suppow'd  that  IhU  ronsTniction  would  im- 
pose no  liardship  or  iuju.slice  on  the  la,si  ."i*'. 
cunties;  that,  as  the  bond  binds  them  for  the 
past,  as  well  as  the  future  conduct  of  the 
collector,  they  must  inquire  what  amount  is 
cliarircd  a^Diinsl  him  at  the  <'oinniencemeBi  of 
the  term  for  which  they  are  l)ouud. 

Now,  the  retrospective  obli.i^oo  of  the  bond 
is  as  much  limited  by  the  term  of  the  uew 
appointment   as   the   proH|K.'ciive.     And  iu 
*this  view  it  would  lie  as  logical  and  just 
to  hold  that  the  sureties  are  li.iWe  far  defali-a 
tions  after  the  expirattou  of  ttie  term  H^i  fur 
those  which  occurred  liefore  its  coinmen(r<- 
ment.    There  is  no  such  condition  in  the  in 
strument.  It  recites  the  new  apiNautmeut,  and, 
by  conscMiu  iiee.  limits  tlie  obltgatioil  to  the 
term  of  ooice  tixed  by  taw. 

The  rule  as  to  the  appixipriation  of  payments 
by  debtor  or  creditor  in  the  ordinary  traiisac 
ti'uns  of  business,  is  eameslly  relied  on  up- 
plicablc  to  the  present  case.   And  all  the  l«ad' 
ing  authorities  on  tliis  >nl>ject  uic  referrod  to. 
In  the  case  of  DetuyMS  v.  JSiMt,  itc.  (I  3iler., 
tiOO),  the  doctrine  which  governs  the  applira 
lion  of  payments  w.is  elaborately  dmsicleretl. 
But  the  applicability  of  this  docliinc  is  uoi 
admitted.    We  think  the  rule  established  by 
this  court  in  the  c&sc  of  The  Viiiftd  Siaten  v. 
January  ami  Pattermn  (1  Craueh.  "j72,i.  the 
true  one.    In  that  cjtse  the  c«mit  saj'.  "The 
debtor  has  the  option,  if  ht;  think  tit  to  exerciM* 
it,  and  may  direct  the  application  of  any  par 
tieular   paVinent  at  the  time  of  making  it. 
If  he  neglects  to  make  the  application,  the 
creditor  may  make  it:  if  he  also  Desrlecia  bik 
ply  the  payment,  the  law  will  make  tlie  appU 
cation."   But  the  court  add.  "  A  mujoriiy  ol 
the  ex)urt  is  of  opinioii  thai  the  ruh;  adopted 
in  wdinary  oiaei  Is  not  ^>pU<^bl^ 


Digitized  by  Google 


Thb  Unitro  Statrs  v.  Eckford's  Executory. 


261 


vim  difTprrnt  stirpties  under  dntinct  obUga- 

tkw  are  interested  " 

The  ireasiiry  officers  arc  the  agents  of  the 
'3*.  It  rptrulates  tht  ir  dutiofs.  as  it  does  tljt» 
*i^iM»  and  rights  of  tlie  collector  and  his  sure- 
tiec  The  oflicers  of  the  treasury  cannot,  hy 
■av  exercise  of  their  (liscrftion.  enlnrge  or  re- 
»tncT  the  obligation  of  the  cnliector'R  bond. 
M'jch  less*  can  they,  by  tlie  mere  fact  of  keep- 
iag  aa  aooount  current,  in  which  debits  and 
mttfarp  entered,  as  they  occur,  and  without 
any  eKpn-**  ajjpropriution  of  payments,  affect 
the  figlits  of  sureties.  The  collector  is  a  more 
Aieeat  or  Uusiee  of  the  ^OTemment.  He  holds 
the?  money  Jie  receives  in  trust.  ;in<l  is  l>oun<! 
u>  pay  it  over  to  the  government  as  the  law  re 
-{viRs.  And  in  the  faithful  performnnoe  of 
thil  IniM  ihf  sureties  have  a  direct  interest, 
hsd  their  riirbis  cannot  U*  disregarded.  It  is 
tmf.  a$  ar;^utrd.  if  tlic  collector  Miall  misapply 
Ill«pat>lic  fuud;}.  hiH  sureties  are  rps|MMisili;i'. 
Bol  that  is  not  tlie  «iuesiioii  under  cuiisidera- 
lijo.  The  collector  docs  not  misapply  the 
tmi»  in  bis  haiuU.  but  pays  them  over  to  the 
MS*^  gOTcmment.  without  any  special  *direc- 
lioa  w  to  their  application,  ('an  the  tretisurj' 
vfficen  say,  under  such  circumstances,  that 
Ike  fooda  ctirrently  reoeWed  ind  paid  over 
daU  be  appropriatct!  in  discliar^rc  of  a  dcfal- 
eaina  which  <x-curred  long  before  the  sureties 
w«re  boimd  for  the  colfector,  and  by  such 
ippropri  vtjon  ludd  the  siiretics  liable  tor  the 
W'UQi?  Tlie  statement  of  the  case  is  the 
boa  refatation  of  the  argument.  It  is  so  un 
it4  to  the  sur>'tieH.  and  so  directly  in  conflict 
with  the  law  and  Us  policy,  thai  it  nnjuires  but 
I  111*  consideration. 

If  the  collector  be  In  default  for  a  preceding 
H«,  it  is  the  dnty  of  the  Treosurj'  Depart 
■at  [o  retjiiire  payment  from  liini  and  his 
aatties  for  that  term.  To  pay  such  defal- 
<'iin  oat  of  aceruloj^  receipts  during  a 
•^Iwpquf-nt  t«'rtii.  even  with  tlic  assent  of  the 
roUoctor,  would  ini  a  fraud  u^ion  tiie  sureties 
fcrmdi  term.  The  money  in  the  hands  of  the 
edbtrtfYf  I'*  not  ht.«  money.  Without  a  viola- 
^Srm  of  his  duty,  he  cannot  appropriate  it  as 
*«eU.  lie  |>ays  it  over  in  the  pcrforman(M;  of 
Ib»  riutv — the  duty  which  the  sur<  tics  have 
csdertaifn  that  he  shall  faithfully  perform. 
Aad  vlwil  lilt- sureties  not  he  exonenited?  The 
nledor  has  done  all  tliat  they  stipulated  be 
AmU  do.  How.  then,  can  they  be  made  re- 
*M4Met  It  is  contended  that  their  res(von 
abtty  ■rises,  nut  from  the  default  of  the  col- 
heler.  bat  from  tlie  appropriation  of  his  pay- 
■eati  by  III*-  Trc  isury.  Thi'^.  at  It  u-t,  is  the 
faff  result  uf  the  doctrine  advanced.  For,  if 
aMk  apfiropriation  is  properly  made  by  the 
tr»«:-y,  in  p.iyment  of  a  defalcatifni  of  the 
tolVj  :  .r  before  the  comraencen»enl  of  llie  cur- 
"mt  urm.  it  must  follow  that  the  sureties  for 
.  are  reqwoslMe  for  the  amount  thus 


Hiljtovemment  mu«t  show  the  amount  of 
teWilcalion  of  the  coUecter  daring  the 
[tat  which  the  defendants  were  sureties. 

them:  and  this  is  not  done  on  tht> 
■HMnl  tranacripL  It  is  necessary, 
m  Iwve  •  lealntemcnt  of  the  ac> 

for  this  purpose-.  This  restatement  does 
9^^^J  the  gjouertd  account,  but  arranges 


hibit  the  transactions  of  the  collector  during 
the  four  vears  iu^questiou.  Whether  this  bo 
done  by  depositions,  or  in  the  form  of  a  tran- 
script. m;ty  not  be  material. 

We  think  that  the  transcript  or  restaiemcni 
of  the  acoount.  as  explained  by  tlx-  depositions, 
was  competent  evi<lence  to  the  .jury.  Tiiis 
•statement,  as  appears  front  the  ilcposi- 
tion  of  Tarhutl.  is  defective  in  not  giviim  all 
the  cre<lits  to  which  Uie  collector  was  entitled: 
but  as  it  relates  to  the  matter  m  controversy,  it 
is  evidei:ce.  The  jury  wlU  determine  wlial 
effect  it  shall  liare. 

The  amount  charged  to  the  collector,  at  the 
commencement  of  the  term,  is  only  nn'mi/  furiV, 
evidence  against  tlte  sureties.  If  they  can  show 
by  circumstances  or  otherwise  that  the  balance 
charged  in  whole  or  in  part  had  been  ini«applied 
by  the  collector  prior  to  the  new  appoint ment, 
they  are  not  liable  for  the  sum  so  misapplied. 
i.If  the  sum  charged  cotisi^ts  of  duty  Ixnids,  the 
defend;inls  may  show  that  the  1h)IuIs  were  never 
paid.  These  remarks  apply  to  the  sureties  under 
every  new  appointment  of  the  colloclur,  and  to 
the  balance  charged  against  him. 

On  the  29tb  of  .Marcli.  is:{4  a  new  onidal 
term  of  Swarlwout  commenced,  and  new  .<iecu- 
rities  were  given.  On  ttiat  day  a  large  appar- 
ent balance  wa.sdue  to  the  Lrovi'rnmenl  by  him. 
Now.  the  inquiry  should  be.  of  what  did  thai 
lialancc  consist  ?  Did  it  arise  from  a  mlsappU* 
cation  of  the  public  money  durinLT  the  prcw-d- 
ing  term?  If  so,  the  sureties  of  ihe  i)receding 
term  at  e  liable  for  the  amount  thus  nu.sapplie^ 
Hut  if  there  was  no  misapplicatirm  of  the  pub- 
lic money  by  the  collector,  and  lie  paid  over  to 
the  government,  or  to  its  order,  all  the  moneys 
he  received  during  the  official  term  for  which 
the  defendanlB  were  Ids  sureties,  however auch 
payments  may  have  been  a|>pru|>riatcd  by  the 
treasury,  the  euretiee  are  discharged. 

In  answer  to  theqtiestion,  "whether  the  pay- 
ments mad<'  by  the  collector  subsequently  to 
the  28lhof  Mai-ch,  1434,  should  be  appropriated 
in  discharge  of  his  indebtment  on  that  day." 
wp  sa>, ,  that  so  far  as  such  payments  were  made 
of  moneys  accruing  and  received  in  the  subse- 
(pieut  term,  they  should  not  be  so  applied.  But 
so  far  as  payments  were  made  in  the  subsequent 
term  of  moneys  received  on  duty  bcjnds  or  oth- 
erwi.se,  wiiich  renwuned  charLa-d lothe  collector, 
as  of  the  preceding  oilicial  term,  such  pay- 
ments should  be  appni|)riated  In  discharge  of 
the  indeltlnieiit  of  the  < Dlleetor  for  that  term. 
The  sureties  are  only  respimsible  fur  a  misap- 
plication Of  the  poblie  money  during  the  four 
years  precedinir  the  2(»ih  of  .Murch.  And 
of  course  the  exleul  of  this  responsihiiily  must 
be  shown  by  the  government.  .\s  l)efore  re- 
marked, !lic  court  r-onsider  the  oftlcial  terms  nn 
distinct  and  *.sepaia!e  in  regard  to  the  L*li04e 
sureties  as  if  different  pcrs<»ns  had  served  in 
the  three  terms  specified ;  that  the  legal  rcsponsi- 
biliti(«  of  the  sureties  are  not  and  cannot  be 
afTifCted  I)y  any  action  of  the  Trea.sury  r)ej)arl- 
meat.  If'  liable,  the  sureties  are  made  so  by 
their  contract;  and  the  government,  being  a 
party  to  that  contract,  cannot,  without  the  eon- 
sent  of  the  defendants,  change  its  legal  or  equi- 
table effect. 

OROBR. 

This  cauaecaroe  on  to !»  heard  on  tlie  tran* 

in 
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script  of  the  record  from  the  Circuit  Court  of 
the  t'nitcd  Biatt'f'  for  the  Sauthern  Difitrict  of 
New  York,  and  on  the  pointK  and  questions  on 
which  the  judi^os  of  the  wiid  ('ircuit  Coui  t  vert- 
oppoeied  in  opiDion,  and  which  were  ccrtitlcd  to 
thw  court  for  its  opinion,  sfrreeably  to  tlie  act 
of  CoriL'n  ss  in  such  crisc  niatlc  and  provided, 
and  wa»  ur^ued  by  counsel ;  un  contsideraiiun 
whereof,  it  is  the  opinion  of  this  court: 

1st.  Tliiit  the  transcript  from  tlie  l>ooks  and 
pruceediu;^!*  of  the  treasury,  given  in  evidence 
on  the  part  of  the  United  Stat  or.  to  show  the 
indehteuness  of  Samuel  8  wart  wont  on  the  3^jth 
day  of  March.  l'<'A4,  on  which  day  ilie  second 
term  of  odiee  of  said  Swarlwout  expired,  was. 
in  tliia  caae.  competent  and  legal  evidence. 

3d.  That  the  payments  maclc  bysaid  Bamnet 
SwarUvdiit  sul)S("quentlv  to  the  said  ^Sthdayof 
March,  lbii4,  should  \ni  appropriated  in  dis- 
charse  of  his  indebtedness  on  that  day,  so  far 
a^i  said  payments  were  made,  in  the  suosefpient 
term,  of  moneys  received  on  duly  bonds  oroth 
erwise,  which  remained  charged  to  the  collector 
as  of  tiie  preceding  oltU  ial  term;  but  not  wliere 
such  payments  were  made  of  moneys  accruing 
and  raoeived  in  the  subsequent  tenn. 

When  iijmn  it  u  now  hrre  urdereil  (tiul  adjudged 
by  Uiu  court  Uial  it  be  w  ccrtijied  to  the  mUd 
Oircuit  (hurt. 

Cited-T  ilow.,  ttt».d9l;  lU  Huw.,  133 ;  13  How.,  4S&: 
19  WaU.,  218 ;  10  Otio,  11 ;  1  Wood.  A      1S7, 14B. 


265«]  *  WILLIAM  NELSON.  A  PMitioDer  in 
Banlcruptcy. 

9. 

DANIEL  CARLAND.  an  Opposing  Creditor. 

Ji<tnki'ui)tcy  Act — district  judge  not  to  sit  tiictii- 
brr  of  circuit  onirt  on  qtuition certified  to  that 
euurt  from  di^tti-icf  court — appe^tl  or  unit  qf 
error  from  circuit  court  in  mrh  ca*e. 

ITpon  iiufftioim  udjoiiriiod  from  tin*  Dlntriit  to 
the  t.'Irciiit  Court  iin>lrrthf' "Act  to  (•stabli'^h  a  lUii- 
form  r^ystcmof  lmnkni|)tcy  throu^jhoiit  tlic  I'liiloil 
Stales,"  tlie  Uistriet  JikIk*'  ertiinot  sit  »is  a  nuMuber 
of  ilie  Circuit  Court,  and.  consetjueotly,  ttu*  points 
aidJournc<i  cannot  In*  brouffbt  kwfore  tht»  court  by 
a  certitleat«  uf  division. 

Nor  wilt  an  appeal  or  wiit  of  error  lie  from  the 
decision  or  the  Cirouit  Court :  and  It  is  conclusive 
upon  the  district  ludce. 

THBcane  came  up  on  a  (•crtit5cat<'  of  division 
in  opinion  l)etweeu  the  judges  of  the  Circuit 
Court  of  ilic  United  Suites  for  the  District  of 
Kent  ucky.  The  facts  are  set  forth  in  the  opin- 
ion of  the  court. 

.Vr.  r7u/7*./'/^^{Vv;TASKT  delivered  the  opin- 
ion of  the  court : 
In  the  case  of  William  Nelson,  petitioner  in 

bankniptcy  in  the  Kentucky  District,  against 
Daniel  Carland.  an  opposing  creditor,  several 
points  were  adjourned  by  the  District  to  the 
Circuit  Cotirf.  Upon  the  hearing  in  the  last- 
mentioned  court,  the  District  .Judge  as  well  as 
the  Justice  of  the  Supreme  Court,  sat  in  the 
case;  and  being  opposed  in  opinion  upon  the 
questions  adjourned,  they  were  certlfled  to  this 
court  ui>on  the  motion  of  the  counsel  for  the 
petitioner. 

The  llrst  question  that  preieniB  llself  upon 
I2t 


this  oertificate  is.  whether  the  Supreme  Court 
have  jurisdiction  in  the  matter  in  this  form  of 
proceeding.  And  after  examining  the  printed 
argument  tiled  by  tlic  counsel  for  the  petitioner, 
and  carefully  coasidtiriq|Sthe  subject,  the  court 
are  of  o(rinion  that  the  District  .Judge  cannot  sit 
as  a  mcmlxjr  of  the  Circnif  Court,  upon  ques- 
tions adjourned  to  that  court,  under  the  "  Act 
to  establish  a  uniform  system  of  hankruptcjr 
throughout  the  United  States  :"  and  that,  con 
sequently,  tlie  points  adjoumeil  cannot  be 
brought  l)efore  this  court  by  a  certificate  of  di- 
vision. Nor  will  an  appeal  or  writ  of  error  lie 
from  the  decision  of  the  Circuit  Court;  and  It 
is  conclusive  upon  the  Di-slrict  Judge. 

In  delivering  the  opinion  of  the  court,  it  is. 
however,  pro{>er  for  me  to  mr.  that  T  dtawait 
from  that  part  of  ii  which  excli'ich  s  ♦the  [*iH\H 
District  Judge  from  sitting  as  a  member  of  the 
Circuit  Court  in  a  case  of  this  description.  Yet 
I  c incur  in  the  jiidgmenf  dismissing  these  pro 
eeedings ;  bemg  of  opinion  that  the  Act  of  Con- 
gress of  1802,  authorizing  the  certificate  of  di- 
vision where  the  judges  of  the  Circtiit  Court 
are  opposed  in  opinion,  thn's  not  applv  lo  the 
peculiar  and  summary  jurisdiction  directed  to 
I  be  exercise<l  in  cases  of  bankruptcy. 

;  IVie  proce€ding$  mti«t  thert^ore  be  dinnitned/or 
j  vantpfjuritdieUon, 

Mr.  JuhHee  Catkon  dissented. 
On  a  petition  for  a  diM  liMTx^c,  the  Distri<  t 
Judge  aajourued  into  the  Circuit  Court  the 
question:  Whether  the  Act  of  1841,  establlfdi- 
iiiLT  »  uniform  Kvsteni  of  bankruptcy,  wa.s  r-or 
iiliiulional,  or  otherwise.  The  judges  were  di- 
vided in  opinion  oo  the  question,  and  a  ceniH* 
cate  of  division  wa«  made  to  the  Supreniie  Court : 
calling  upon  this  court  to  decide  the  questioD. 
and  return  it  so  decid(>d.  to  be  entered  as  Ibe 
judgment  of  the  Circuit  CtMirl. 

The  District  Judge  may  adjourn  into  the 
Circuit  Court  any  qucKtion,  whether  he  has,  or 
has  not,  doubts  regarding  its  dedsioa.  .Iti*  im- 
portance is  a  sufficient  reason.  That  he  prop 
crly  adjourned  the  (pu'stion.  whctlier  I  be  l>ank 
rupt  law  was  or  was  not  conslitulionul,  is  free 
from  lihrabt.  Of  this  questloii.  ttie  Cirenll 
Court  h;id  full  and  proper  jurisdiction ;  and  the 
decision  of  it  would  have  been  conclusive  of 
the  ( :use  liefmv  UH. 

Wa-s  it  a  "  (piestion  "  on  wliicb  the  Judges 
could  divide  in  opinion? 

The  Act  of  April  29,  1802.  provides :  * '  That 
whenever  any  question  shall  occur  l>efor«»  « 
Circuit  Court,  \\\yon  which  the  opinion  of  tlio 
judges -shall  Im- oppos<'d,  the  iK)int  ui>ou  w  hich 
the  disagreement  shall  happen, aball  durin;r  ibe 
same  term,  upon  the  reqtiest  of  either  party,  or 
their  counsel,  he  stated  under  the  direction  >'<' 
the  judges,  and  certitic-d  under  the  seal  of  ihe 
court,  to  the  Supreme  Court,  at  their  next  aes* 
sion  to  be  hela  thereafter;  and  shall,  by  the 
said  court,  be  finally  decided.  And  the  decis- 
ion of  the  Supreme  Court,  and  their  onitfT  in 
the  premises,  shall  he  remitted  lo  the  Circuit 
Court,  and  be  liiere  entered  of  n-conl.  and  sliail 
have  effect  according  to  tin-  nature  of  the  said 

tudgment  and  order:  Provided,  That  nothing 
lerein  contained  *8hall  prevent  the  ['SJ^T 
cause  from  proceeding,  if,  in  the  opinion  of 
the  court,  further  proceedings  can  be  had  with- 
out prejudice  to  the  merits.* 
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Tb*"  act  declares,  when  any  *'  nueslion  shall 
nocur  before  Ihe  Circuit  Court,"  then,  on 
a  divi'ion.  act'rtiflctc  Hhnll  Ih.'  nindc  at  the  re- 
qOBrt  of  either  party.  No  mutter  in  what  form 
of  procwlin)!  it  "xrcurs.  be  it  at  law  or  in  equity : 
dircMonA  are  nearly  as  frequent  in  cjium-s  in 
Mjaity  a«  at  law.  Under  tlie  IJankrupt  Law. 
tbr  pmcft>liug«  are  in  the  form  prej»cribed  to 
(Dorti  of  e<iuity. 

Xow.  "  did  a  question  occur"  in  Ihe  Circuit 
Court?  It  mu"*!  Ik-  admitted  that  one  of  the 
i:nTe8t  occurred  that  could  l)e  presented  to  a 
roort  of  justice:  there  it  was  to  be  decided, and 
the  ca*e  concluded  by  it*  decision.  The  judges 
•we  opposed,  and  it  could  not  be  decided: 
then  it  wa»  their  duty,  at  the  request  of  either 
party,  to  send  it  to  thlK  court,  to  decide  for  the 
Clrniit  Court ;  where  the  decision  of  the  Su 
pmne  Court  is  to  be  entered  as  the  judgment 
of  the  Circuit  Court. 

So  far  the  case  presented  seems  to  l)e  suf-  | 
flcieoily  clear:  but  It  is  met  by  another  consid- 
efatioD*:  and  that  is.  whether  the  (.Mrruit  Court, 
iaaqut^ion  adjourned  under  the  Olh  section 
of  the  bankrupt  law.  consists  of  the  two 
fivigeii.  or  of  the  circuit  judge  onU'.  In  all 
orhCT cases,  in  the  circuit  courts  of  the  United 
Suies.  except  in  writs  of  error  and  appeals 
from  the  District  Court  to  the  Circuit  Court 
<aa  exception  made  by  prjsilive  legislation), 
the  two  judges  have  e(]ual  powers — they  con- 
4itutf  the  Circuit  Court  usually:  and  must  do 
*o  when  a  division  takes  place:  does  the 
Bankrupt  Law  cut  off  thest-  powers  of  the 
<firtni-t  judges?  The  law  «loes  not  so  provide; 
lad  can  it  Ik*  justly  inferred?  If  the  District 
Jodge  cannot  be  a  member  of  the  court  on  the 
hearing  of  the  adjourned  (question,  then  no  dl 
riuoQ  of  course  can  take  |)l!U'e.  To  come  at 
the  inference  of  his  exclusion,  the  intention  of 
CoQgwm  must  be  asceriHine<l  from  the  whole 
Kone  of  the  act. 

Great  questions  were  involved  in  its  con- 
•trurti'>n.  It  was  to  be  adminisiere<l  by  more 
than  thirty  judges,  acting  sejiarately ;  no  appeal 
\n  the  Circuit  Court  was  allowe<l.  save  in  a 
^mf\e  case :  that  of  a  ref  usid  to  finally  discharge 
Ihebaokrufrt  from  his  debts  (sec.  4):  and  then 
the  Circuit  Court  is  commanded,  if  the  bunk- 
ram  ahall  be  found  cntitle<l  to  the  iKMietits  of 
9^S*]  the  act.  *'to  make  a  *tle«Tee  of  dis- 
rhirge.  aod  {[rant  a  cotificate.  &h  provided  in 
thiiMt.'*  No  appeal  is  allowed  to  this  court 
tram  the  decree  of  the  Circuit  Court :  tliecred 
(torn  not  allowvd  an  appeal,  cither  from  the 
DiMricf  f  !"  to  the  Circuit  Court,  or  to  the 
fliprecri  i  in  any  caae.    Nor  is  the  debtor 

«OD««d  ao  appeal  frr)m  the  decree  of  the  Circuit 
♦  Viait,  refi  i-  '  his  disthnrce.  Such  is  l!ie 
.^lanilDoa'^  u  of  my  brethren  now  pres- 

4flt:  sod  wiiii  which  opinion  I  concur.  If  the 
4lldiarge  is  objected  to  by  the  creditors,  and 
the  Difftrict  Court  refuaea  il.  the  debtor  nuiy 
iha  demand  a  trial  by  jury,  and  try  the  matter 
a«Br  again:  if  the  jury  decides  agamst  him  al- 
«0,  he  tOMj  then  appeal  to  the  Circuit  Court. 

elect  to  submit  the  matter  a  third 
■.  cftber  to  the  couYt.  or  to  another  jury; 
this  finding  is  conclusive,  whether  by  the 
ore  jury.  It  ts  not  possiltle,  therefore, 
tenachtbis  court  by  appeal,  in  a  bankrupt 
OR.  Tbi4  is  clear;  and  my  brethren  think  it 
flqaailjr  clear,  that  no  adjourned  question  can 
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l>e  brought  here  by  a  division  of  opinion:  it 
follows,  this  court  has  no  revising  power  over 
the  nuujerous  and  conflicting  constnu-lions  of 
the  bankrupt  law.  In  some  circuits  it  is  held. 
lh.1t  one  ln(lei)ied  "in  conse<juence  of  n  defal- 
cation as  a  public  ofllcer:  or  as  executor,  or 
administrator,  guardian,  or  trustee;  «>r  while 
actnig  in  any  other  fidicuary  capacity."  can  be 
discharged  from  all  his  other  debts;  and  thai 
the  less  favore<l  creditors  may  take  all  his 
property,  unless  tlu;  government,  ward.  iVc. 
.see  proper  to  come  in  for  <Iistril)uiion.  when 
the  fiduciary  claim  will  also  Ix-  extinguished. 
In  other  cireuits.  those  indebted  to  any  amount 
in  a  li<licuary  capacity  are  all  exclude<l  as  a 
class:  the  fact  appearing  on  the  face  of  the  jx!- 
tiiion,  it  is  dismissed  of  cours<'.  Such  is  the 
construction  of  the  act  in  Ihe  eighth  circuit; 
it  ha^  exchidi'd  from  applying  great  numlM*rs 
in  the  eighth  and  other  circuits,  who  would 
have  been  admiltetl  had  they  applied  in  circuits 
where  the  law  is  construed  otherwise.  Tliis 
question  also  has  Ih'cu  brojighi  here  by  a  di- 
vision of  opinion  from  the  district  of  Kentucky, 
at  the  instance  of  the  di^lriet  and  circuit 
judgcjs.  acting  together  as  the  Circuit  ( 'ourl ; 
the  question  having  l)een  a«ljourned  into  that 
court  by  the  District  Judge. 

In  the  case  of  WiUinin  Xrln/m.  the  (juestitm 
occurretl  in  the  same  court,  whether  the  bank- 
rupt law  was  unconstitutional  and  void,  or 
oiher\vise.  It  was  ailjourned.  as  already 
8tate<i.  into  the  ♦Circuit  Court  by  the  ['^Oi) 
District  Judge;  and  there  the  judges  were  op- 
posed iu  opinion,  and  certitied  the  (piestion  to 
this  court  for  its  decision.  This  was  done  at 
the  instance  of  the  bar  of  St.  Louis;  the  Dis- 
trict Judge  of  Missouri  liavintr  pronounce<l  the 
Bankrupt  Act  a  mere  insolvent  law;  such  as 
was  never  coiilemplafed  by  the  framers  of  the 
Constitution,  and  therefore  void.  The  follow- 
ing are  Aomc  of  his  reasons  for  entertaining  Ibis 
opinion : 

"Is  this  act  of  ('ongress.  under  which  the 
petitioner  claims  a  discharge  from  hi?  debts, 
authori/x'd  by  the  Constitution?  In  order  to 
determine  thi«.  it  will  Iw  neeessary  to  notice 
several  of  its  provisions. 

"  It  provides,  in  sulwiance.  that  any  person, 
whether  a  trader  or  not.  who  i«  indebted,  ex- 
cept in  a  few  i  ininitTated  ruses,  may  tile  his 
IK'tition  in  the  District  Cotirl  of  tlie  United 
States,  for  ilie  l»ent  |ii  of  jhi-  act.  at  any  time  he 
may  please,  withoul  the  consent  or  action  of 
any  of  his  cmlitors.  and  ol»r:iin  by  a  decree  of 
ihe  court,  a  discharge  from  all  his"  debts.  This 
decree  is  to  Im-  h.id  without  the  consent  of  any 
of  his  cretiitors  l>ei:ig  required,  even  if  thev  do 
not  participate  in  the  pnH-eolings  or  receive  a 
dividend  from  the  propj-rly.  The  decree  is  to 
bf!  deenn'il  a  full  and  complete  discharge  from 
all  his  debts,  contracts  and  engagements.  pn)ve- 
able  under  the  act.  whether  contracted  beff»r»* 
or  after  the  passage  of  the  act.  If  he  has  prop- 
erty, he  surrenders  it;  if  he  has  none.  iJ  is  tiie 
same  thing  aa  il  regards  his  discharge. 

"  In  examining  this  (luesfion.  we  should  an- 
certain,  if  possible,  what  wtis  the  object  Ihe 
convention  had  in  view  by  inserting  the  pro- 
vision. The  phraseology  ailripted  would  indi 
cale  a  part  of  the  o?)jert :  To  establish  uni- 
form laws  on  the  subject  of  bankruptcies 
I  throughout  the  United  Slates.'     It  was  appre- 
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licuded,  at  least,  that  they  would  not  be  uni- 
form. unlcsH  ConffreHs  bad  the  power  to  make 
Uieni  w>.    lu  Hd(iitir)n  to  this,  we  are  told  by 
Mr.  MadiKon  (Fed. .  No.  42)  that  *tbe  power  of 
cslablKliiiit:  uniform  Iaw8  of  bankruptcy,  is  so  . 
ialiuuitcly  cooDccted  with  the  regulation  of 
cnmmeroe,  and  will  prevent  an  maay  frauds ' 
whcrr  till'  p:irfics  or  tlipir  property  may  lie  or 
lie  remnv('<i  into  different  States,  that  the  ex- 
pcdicm  y  of  it  seems  not  likely  to  be  drawn  into  ■ 
question.  ■    To  hrtve  n    *;y8tem  thai  would  Ix*  [ 
uniform  aiul  would  prevuul  frauds,  &c.,  seems 
to  have  l>een  the  object.    The  proposition  wa.s  . 
tdIO*]  *ref erred  to  the  connaUtce  of  detail,  of  j 
which  Mr.  Rutlodge  was  chairman,  and  re-j 
ported  us  it  now  stunds  in  the  Constitution.  In 
asoertaiuiug  what  were  the  miiichiefs  to  be  i 
remedied  or  the  objects  to  be  eflfected.  the  con- 1 
vention,  doubtless,  looked  to  the  conditiori  of 
thin;{8,  ami  of  course  to  the  institutions  auU  i 
laws  of  the  various  States.    But  for  a  definition 
of  that  or  an}*  other  legal  term,  or  lo  ascertain 
the  uature  and  extent  of  the  powers  iliey  were 
about  to  fir.int.  by  particular  words  or  phrases, 
they  would  hardfy  look  to  the  laws  of  the  States. 

"There  was  far  less  intercourse  in  those  days 
than  :it  present.  There  were  no  steamboats, 
railroads,  or  iMacadamized  roads. 

"The  laws  of  the  several  States  coald  not 
hnvc  \k'vx\  ircnt  mlly  known  to  llu-  incmlxTS  of 
the  convi'niion  from  the  dilltueul  fjiaiu.^,  even 
the  l)est  law  yt  r^  could  not  have  l>een  aicquainted 
w  itli  the  laws  of  the  States  in  which  thty  did 
not  practice.  They  arc  not  so,  even  lU  this 
day.  If  they  had  been  acquainted  with  the 
laws  of  all  the  States,  to  which  would  they  have 
referred  in  preference  to  all  the  rest,  for  defini- 
tions, or  the  mt  anin  i:;  and  extent  of  legal  tci  nis'/ 
Tl>e  convention  well  knew  it  was  making  a 
Constittition  for  the  whole  Union;  that  the 
tcnn'^  tlipy  might  Use  sliould  hv  known  and 
undtTbioixl,  and  must  be  interpreted  an<l  ex- 
plain»'d  in  ever}'  State.  They  were,  therfore. 
excee<lini!:ly  exact  in  the  use  of  won!'-;  and 
phrases:  every  word  of  legal  import,  every 
phrase  was  weighed  and  considered;  and  a 
phrastt  of  only  a  few  wonls  was  frrqiiently  re- 
ferred lo  a  committee,  as  was  done  in  this  case, 
and  examined  and  reported  on.  They  were 
frequently  obliged  to  use  legal  terms;  they 
were  making  a  law;  this  was  a  Iqial  term — 
bankrupt  laws;  what  was  to  be  done  to  prevent 
confusion  and  uncertainty  And  above  all,  to 
mark  exactly  and  with  legal  precision  the  ex> 
tent  of  the  powers  thoy  were  about  to  grnni, 
that  neither  more  m»r  itms  power  miglit  ho 
granted  than  was  desired?  i 

"Our  nnrnstor*;  had  rcniovi'd  from  England;  i 
the  UniUd  bluicj?  hud  ihcu  laleiy  lioen  English  ' 
colonies  and  |)art  of  the  British  empire.    The  i 
English  laws  and  system  of  jurisprudence  had 
been  substantially  adopted  in  every  Stale  in 
the  Union.    Evt-ry  person  at  all  convL't>ant 
with  legal  subjects,  and  every  law'yer,of  course, 
was  acquainted  with  the  English  laws.  This 
27  1  *]  knowledge  *was  equally  extensive  in 
every  State.    It  is  so  to  this  day.    Here,  then, 
was  a  law  with  which  all  wore acqviaintKl,  and) 
to  wliiclj  all  could  refer.    Tlierp  could  he  no 
luihlake.  if  reference  wiu>  uuuic  to  ii  fur  the 
meaning  of  terms.    And  to  it  they  did  ac(;onI- 
ingly  refer.    We  do  so  to  this  day.    Ask  a 
lawyer  the  meaning  of  a  legal  term,  and  where 
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does  he  look  for  au  answer?  Tu  the  statutes  of 
Mnssaeluisetts  or  Georgia — New  York.  Penn- 
sylvank.  or  Vir^niat  Certainly  not.  In  most 
instances  he  would  look  in  vain. 

■'The  proposition  in  reiranl  to  bankrupteie* 
was  made  by  Mj.  Charles  Pinkney,  of  South 
Carolina;  in  the  words  we  now  And  in  the  Con- 
stitution. It  wa"?  referred  to  the  committCH  of 
deiiiii,  coiisisliug  of  Mr.  Uutledge,  of  South 
Carohna;  Mr.  Randolph,  of  Virginia;  Mr.  Got- 
ham  of  Ma.ssachusetLs;  Mr.  Ellsworth,  of  Con- 
ne<;licut;  and  Mr.  Wilson,  of  Pennsylvania;  and 
they  reported  it  in  the  words  in  which  it  was 
referred.  Now.  several  of  these  Stat^  never 
had  anything  like  a  bankrupt  Jaw.  To  whicb 
then  (lid  they  refer,  or  could  they  refer,  to 
ascertain  the  meaning  and  cjktcnt  of  the  terma 
they  were  employing?  The  lawyer.  If  he  is  not 
familiar  with  the  term,  will  refer  to  Rlaekstone's 
CoLuiuentaries.  or  to  au  English  Law  Diction- 
ary, where  he  will  readily  tind  it.  If  he  re- 
ferred to  the  statutes  of  the  different  States  he 
might  get  as  may  deiinitions  as  there  were  States, 
supposmg  they  had  any  law  on  the  iubject. 

"The  first  Continental  Congress,  in  1774, 
declared,  among  other  things,  'that  the  n-spect 
ive  coloni(  s  w  ere  cniiiled  to  the  benefit  of  such 
of  the  Kuglish  statutes  as  existed  at  the  time  of 
their  colonization,  and  which  they  had.  by  ex- 
perieure.  found  tol>e  applicable  to  their  several 
local  and  other  circumstances.'  (1  Journal  of 
ConCTess,  28.  Phila.  ed.  of  18()0.) 

'•Many  of  ihe  Stalo  had  adopted,  in  a  IkkIv, 
the  En^:li.>.li  .siiiiutes,  only  excepting  such  as 
were  local  to  that  kingdom,  or  not  applicable 
to  their  situation. 

'  The  Supreme  Court  of  the  United  Stales, 
in  Pattermn  v.  Winn  (5  Peters. 238),  sav  that  'the 
English  statutes  passed  before  the  emigration 
of  our  ancestors,  and  applicable  to  our  situa- 
tion, nnfl  in  atnendnient  of  the  l.tw,  constitotod 
a  part  of  the  common  law  of  the  country/ 

"We  know,  as  matter  of  histmy,  that  the 
members  of  the  c-nnvention  *who  t(X)k  [*2T2 
part  iu  delmtc,  were  intimately  acquainted 
with  the  English  htwa.  Tlie  committee  above 
mentioned  possessed  several  of  the  most  emi 
nent  lawyers  in  America,  and  who  have  held 
the  hiLdiest  legal  stations.  Ileferencc  was  often 
made  by  them  to  the  English  laws  for  the 
meaning  of  terms  or  phrases  they  were  using. 
Thus,  wh(  u  it  wa.s  proix>sed  to  define  and  limit 
treason  against  the  United  Stales,  Mr.  Randolph 
and  Mr.  Ellsworth  (two  of  the  committee),  Mr. 
Madison.  Mr.  Mason,  and  Mr  Ooiiverneur  Mor- 
ris, all  referred  lo  the  A<:t  of  Parliament  of  Sdtb. 
Edward  III.;  and  the  convention,  at  ]aurt» 
adopted  the  precise  phmspnlon-y  of  that  act, 
(Madison  i'aixrs,  177U.)    Again,  when  the 

S'lrasc  ex  jh»<(  fnrio  was  under  COnsideratiua. 
r.Dlckersou  8taie<l  that,  on  examining  Black 
stone's  Goromentarics.  he  foml  the  term  related 
to  criminal  ra<es  (miIv.  Mad.  Pap.,  l-4."iO.) 
And  the  Supreme  Court  has  since  confinned 
the  signiflcaCion  of  the  terms  to  the  definition 
given  hy  P.laekstonc.  Mr.  Hamilton,  who  w-;is 
a  member  of  the  convention.  In  speaking  of  tJbe 
habeateorpm  provision  in  the  ConstituttOD,  re- 
fers to.  and  quotes^  BlackBtODe'sComiiieDt«ri«s. 
(Fed.,  No.  84.) 

This  general  principle  being  established,  we 
mav  go  a  step  farthei,  luid  show  that,  in  jmint 
of  fact,  the  convention  liad  the  Euglinh  statutes 
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u>  rifw.  in  ddermininij  the  nntiirp  and  extent 
of  thf  power  they  wt-rtr  Kninlin;:  to  Consjess, 
wbeti  ihe  bankrupt  clause  was  under  considera- 
tioo. 

•'Mr.  Shennan  observed  'that  bankruptcies 
wfTc.  in  mmc  cases,  puniKhalile  with  death  by 
tin-  of  England,  and  he  did  not  choose  to 
cnnt  a  ptiwer.  by  which  that  niiglit  Ik;  (hiue 
bcre.'  (3  Mad  Pap..  1481.)  It  thus  apiKsu-s. 
that  the  laws  of  England  were  the  laws  referred 
u>  in  re;2unl  to  the  definition  and  nature  of  the 
power?  ihey  were  conferring. 

•"It  may  also  be  remarkeil,  that  Blackstonc's 
Commentaries  were  in  the  hands  of  the  mera- 
hef»,  and  frecjaently  referntl  to.  Tlii.s  book 
rootaiDed  a  definition  of  a  bankiupt,  and  a 
•inninary  of  the  English  laws  on  tlie  subject. 
Whii.  then,  wns  the  English  law  to  which  the 
•/•ovention  referred  wljen  they  adopt e<I  the 
(Jauw  b  reeanl  to  bankrupts?  Tlie  English 
(f»iera.  when  the  convention  sat,  hatl  l)een  in 
ofirration  for  several  genemlt«»ns;  and  provided, 
n  MbMance.  a  pnxvetling  by  a  creditor  against 
•  »lebtor.  who  was  a  tnidiT;  distribution  of 
273*]  bankrupt's  effects  *equally  among  his 
creditor*;  a  di«charge  to  be  obtained  by  the 
drblor  from  his  debts,  ufH)n  obtaining  the  con- 
•ml  of  a  given  majority  of  his  creditors. 

■'It  was  a  prtK-eeding  for  the  benefit  of  cred- 
ten.  aK  are  all  laws  for  the  c<^llection  of  deblfs, 
of  which  thin  was  one;  but  with  liberality 
t'nrarda  the  debtor,  who,  by  misfortunes  m 
fitquently  attending  trade,  became  unable  to 
pay  bis  debts,  in  allowing  him  a  discharge  from 
\hotc  debts,  upon  obtaining  Ihe  consent  thereto 
at  a  ^ven  majority  of  his  creditors.  Even  this 
pmvwion  for  a  dist-harge.  we  are  told  by  Biack- 
«toac,  was  intended  for  the  iH'nefit  of  cretlitors, 
«  it  inlluencril  debtors  to  act  with  economy, 
iodoMry.  and  honesty,  and  make  a  full  sur- 
reoder  of  their  property,  without  which  they 
oiuld  not  hope  to  obtain  the  consent  of  their 
a«djtor>4. 

"Tl»e  whoU'  sj'stem  was  founded  on  the 
priaciple.  that  a  trader,  who  owed  debts  in 
miouK  {MtrOi  of  the  country,  and  wtus  fraiid- 
■iatly  making  way  with  his  property,  instead 
of  paying  his  debt*  with  it.  should  have  that 
pnipaly  taken  uwuy  and  placed  in  the  hands 
of  trurtees  or  other  ofhccrs,  with  which  his 
iebt*  fiiould  lie  p;tid.  and  each  of  his  creditors, 
vbether  abMcnt  or  present,  have  his  fair  divi- 


:nh\  by  .Mr.  .Madi?*on.  who  has,  not 
iaq>L  . .  .-  t  n  called  the  F'atherof  llie  Onistitu 
tkia.  that  a  uniform  system  of  bankruptcy 
prevent  so  many  fniufls.  when  the 
or  ihcir  pro|HTiy.  may  lie  or  be  re 
nvml  into  different  Slates,  that  the  cx|K'diency 
of  ilaecnM  not  likely  to  Ih*  drawn  in  (piestion*' 
(Pwf..  No.  48.)  TliiH  rea««on  for  the  atlopiion 
<  luusr  in  resard  to  bankrupts  was  pub 
L-iKsi  by  Mr.  Madison  aftrr  the  Constitution 
»»  pntpom.il  by  the  convention,  but  before  it 
»M  adopted  by  the  States;  wa«  intended  to 
Mfliyo  tke  smnt  of  (Hiwer  to  Congress,  and  to 
MaeeUiv  suae*  to  accqu  the  Constitution; 
ud  ao  donbl  had  itji  effect.  The  fniuds  of 
*hwn  tht  removal  of  whose  projK-rty,  are 
l»fc  apokeo  of?  Certainly  the  frauds  of  the 
fii^bta^—ih»  property  of  the  debtor. 

**  WthAve  another  almost  contemporaneous 
eipoiitioo  of  this  grant  of  |)owcr  to  Congress. 

UovAHO  1.  U.  8..  Book  11. 


It  is  the  Act  of  Congress  of  1800,  '  To  estnb- 
lish  a  uniform  system  of  bankruptcy  through- 
out the  United  States.'  It  is  altogether,  in  its 
principle  and  material  features,  like  the  Knirlish 
system;  a  proceeding  by  creditors  against  debt- 
ors who  are  traders;  distribution  of  bankrupt's 
effects  •equally  among  creditors,  adi.s-  [*1274 
charge  of  the  Wnkrupf  from  hi.s  deljts,  on  the 
consent  obtained  of  a  given  majority  of  his 
creditors. 

"  I  have  now,  I  think,  Bhow*n  that  the  bank- 
rupt system  inf<'pded  by  the  framers  of  the 
Constitution,  and  to  establish  which,  power 
was  given  to  Congress,  was  a  system  for  the 
benefit  of  cre<lilors.  to  enable  them  to  collect 
Ihcir  ju.st  debts,  and  to  prevent  the  frauds  of 
debtors  who  might  remove  their  [»roi>erly  and 
themselves  into  different  States. 

"  I  will  now  show  that  the  act  we  are  con- 
sidering is  solelj'  and  entirely  for  the  benefit  of 
debtor?, and  to  enable  them  to  avoid  their  debts; 
and  therefore  oppose<l  to  the  whole  intent, 
spirit,  and  object  of  a  bankrupt  law.  For  this 
purpo.He  I  will  here  further  notice  some  of  its 
provisions 

"1.  The  debtor  selects  his  own  time  to  com- 
mence proceedings — when  he  may  have  en- 
tiiely  squandered  liis  property,  and  "when  noth- 
ing can  be  foimd.  It  is  not  even  necc'wary 
that  he  should  have  been  sued,  or  threatened 
with  a  suit,  or  ever  asked  for  the  debt. 

"  2.  He  is  allowed  to  select  the  Slate  and 
county  where  he  will  commence  proceedings. 
For  this  purpo.se  he  can  change  his  residence 
or  business  to  any  place  he  ni.iy  think  most 
favorable.  He  can  thus  go  where  nobody  is 
likely  to  detect  his  frauds. 

"  H.  He  may  have  spent  all  his  property  in 
idleness,  riotous  living,  debauchery,  or  gam- 
bling in  stocks,  or  wild  speculations:  it  will 
not  affect  him;  and  he  is  entitled  to  his  «lis- 
charge,  ecjually  with  the  most  prudent,  in<lus- 
trious,  and  economical  per.'*on. 

"  4.  If  he  dws  not  surrender  to  his  creditors 
one  cent's  worth  of  proix.'rty,  he  may  have 
property  reser\ed  to  him.  to  the  amount  of 
ifiiOO,  for  his  own  use;  and  also  his  wearing 
a|)parel.  and  that  of  his  family,  which  has  been 
held,  bv  some,  to  include  jewelry. 

"5.  If  a  majority  of  his  cmlitors  should 
object  to  his  discharge,  it  will  only  give  him 
an  tulditional  privilege— that  of  demanding  a 
jury,  and  taking  the  cause  away  from  the  court. 
Or  he  may  appeal,  even  before  the  eauH,'  is 
trieil,  and  is  alli>we<l  ten  ilays  to  appeal  in. 
No  such  privileL'es  are  given  to  creditors. 

'■(i.  After  llie  court  disf>o«es  of  Ihe  matter, 
or  decides  the  cause  against  him,  and  refuses 
the  tlischarge.  he  can  then  have  it  referred  to  a 
jury,  althoiiirli  alieady  tried  and  de<'i(1ed  by  the 
court,  *\vhiili,  lieretofore.  has  never  [•127*» 
been  allowe<l  in  any  case,  either  in  law  or 
♦•(pjity.  The  creditor  is  allowed  no  such  priv- 
ilege.' 

*'7.  In  such  e.-ises.  no  provision  is  made  bj' 
the  nvX  to  allow  the  creditors  a  trial  by  jury. 

"'  8.  An  appeal  is  given  to  the  ilebtor — none 
is  alloweil  by  the  act  to  a  creditor. 

"  9.  tN'hen  the  cau.se  is  removed  into  the  ap- 
pellate cotirt,  the  debtor  can  demand  »'ither  a 
trial  by  jury  or  a  trial  by  the  court.  The  cred- 
itor luxA  no  such  privilege. 

*'  10.  The  debtor  may  lake  the  chance  of  a 
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decision  in  bis  favor  by  the  court;  if  in  bis 
favor,  ir  will  be  conclusive.  If  the  court  de- 
cides against  bim,  tben  be  may  demand  a  jtiry, 
and  have  another  chance.  If  the  court  decides 
against  him.  he  can  have  another  chance  by 
appoal.  In  tbe  apix'llate  court,  if  be  tbinks 
the  court  is  likelj»  from  previous  decision,  to 
be  against  bim,  ms  can  take  the  chance  of  a 
jury  If  lie  tbiuks  tbe  jury  is  likely  to  be 
against  bim,  he  can  take  bis  cbance  wilb  tin- 
court.  If  some  of  these  chances  d<^  not  bit. 
there  is  no  '  uncertainty  in  tb^  law.'  Tbe  cretl- 
itor  has  no  cboice;  any  deci.sion  agaiust  him  is 
to  be  linal,  and  scArcely  any  in  bis  favor  is  al- 
lowed lo  be  final  or  conclu.sive. 

"  11.  The  English  bankrupt  law  and  the  Act 
of  1800  gave  tbe  api^ointiiu  nt  of  the  iissignct' 
to  the  criedilurs.  because  they  alone  were  inter- 
ested.  No  sucb  privilege  is  given  by  this  act 

■'13.  Tbe  commi'ssioner  is  to  Ix-  appointed  in 
the  county  wbere  tlie  bankrupt  lives, 

"  13.  Tliere  is  no  puiiisbmeui  for  frauds. 

"  14.  To  conchnlc.  ibc  (l('!)lnr  is  to  tret  a 
di.M'liarge  from  all  bis  debts,  \vitlu»ut  tbe  con- 
of  any  creditor.  It  a}»pln'^  t'*  debt*  con- 
tracted l)efore  tbe  passage  of  tbe  act,  and  of 
which  creditors  could  have  had  no  idea  at  the 
time  they  gave  tbe  credit. 

"May  1  not  here  inquire,  whether  it  is  fair 
to  construe  this  grant  of  power,  intended  for 
tliL'  !)eiu'fit  of  creditor^,  nnd  to  enalilc  tiirm  lo 
collect  their  j[u8l  debt«,  so  us  to  autltori/.e  tbe 
passage  of  s  law  solely  for  the  bcnctlt  of  debt- 
ors, and  to  enable  them  to  avoid  and  discharge 
tbeir  liehts? 

"Again:  a  clause  had  l>een  introdutcil  into 
tbe  Constitution  prohibiting  the  States  from 
pa.ssing  any  law  impairing  the  obligation  of 
contracts.  becaus<'.  hs  whs  su'id  by  tlic  iiK'nilu-rs 
276*J  of  the  *couveulioD,  it  was  immoral, 
ccmtrary  to  the  first  principles  of  justice,  and  a 

EOwer  tbat  ought  not  to  be  exercised  by  any 
rgisiative  body.  Would  tbe  Slates  have  rati- 
fied the  Constitution,  and  submitted  to  sucb 
a  prohibition  on  tbcmsi-lvcs,  for  sucb  reawms,  if 
tbey  bad  understood  tbat  Congress  could,  at  il* 
pleasure,  undercolor  of  bankrupt  laws,  author- 
ize tbe  abrogation  of  all  contnicts?  " 

I'ursuant  to  the  opinion, dwrees  wen;  entered, 
dismissing  tbe  first  cases  pre.sf'nted  for  rtnal 
discliarflos  in  the  District  of  31  i.ssouri ;  and  some 
twelve  iiondred  more,  depending  in  that  court, 
will  ln'  (iisini>i<e(l,  unless  ilie  decrees  are  re 
versicd  which  liave  been  entered.  It  wtts 
thought,  by  the  Circuit  Judge,  due  to  the 
county  at  large,  anrl  tf)  llie  jmrties  concerned, 
that  this  important  ((uesiiou  should  meet  with 
'•he  speedy  iIk  ision  of  this  court;  and  there- 
fore it  wH,s  linnigbl  here. 

No  law  tbat  Congress  ever  passed,  has  in  it 
to  a  gr<*ater  degret*  the  eb^ments  of  various 
contitruclion  and  confusion,  than  the  bankrupt 
law  of  1841,  when  administered  by  more  than 
thirty  judges,  ju  ting  separately:  if  all  are  ex- 
empt from  the  revising  iiower  of  this  tribunal, 
created  for  the  puriMioe  (amongst  others)  of 
produfin«r  tiniformily  of  decision  and  construc- 
tion in  ail  cusos  over  which  its  juri.sdiction  ex 
tends. 

I  think  Congress  intended,  by  theGtli  section 
of  llie  bankrupt  law,  to  give  the  District  Judge 
the  power  to  atiiourn  questions  into  the  Circuit 
Court,  1.  For  the  purpose  of  obtaining  tlie  aid 
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and  assistance  of  the  Circuit  Judge:  and.  2.  To 
make  up  a  division  of  opinion  on  great  ques- 
tions, so  tbat  tbe  decision  of  tbe  Supreme  Court 
might  be  had.  This  was  contemplated  by  Con- 
gress; or  it  was  intended  that  in  no  bankrupt 
ca.se  should  this  court  have  a  revising  powj*r. 
although  in  every  district  in  tbe  United  Statt-M 
the  law  might  be  differently  construed:  and  tbe 
wildest  p)rediction  could  hardly  have  exceeded 
tbe  reality.  So  far  from  being  "  a  uuiforra 
system  of 'bankruptcy,"  in  its  administration,  it 
has  become,  by  tbe  various  and  conflicting  con- 
structions put  upon  it,  little  more  uniform  than 
tbe  different  and  confliciinL'  Stiite  insolvent 
laws.  This  result  oould  not  have  escaped  Ihoae 
who  passed  the  law:  it  was  too  prominently 
manifest  to  lie  overlooked;  I  cannot,  therefore, 
bring  my  mind  to  the  belief  that  the  revising 
power  of  this  court  was  intended  to  lie  cut  off. 
And,  as  the  most  e.vjx-ditious  and  convenient 
mmle  of  revision  was  by  *a  division  of  [*ti7  T 
Opinion,  I  think  Congress  intended  that  should 
be  the  mode.  Notwithstanding  the  qm.^tion 
wai?  sent  to  tbis  court,  tbe  case  might  progrfss 
IhjIow  at  tbe  election  of  tbe  District  Court;  ko 
the  recited  Act  of  1802  provides;  and  then  tbe 
crcditor.and  debtor  would  have  equal  opportu- 
nities to  redress  a  perverted  construction.  But. 
as  tbe  matter  now  stands,  tiie  remedy  is  witb 
Congress,  either  to  give  this  court  jturisdicUon, 
or  to  withhold  it. 

OUDKU. 

This  cause  came  on  to  be  heard  on  the  trail- 

script  of  tlie  record  frf)m  the  Ciicuii  Court  of 
the  United  States  for  the  Disuictof  Kentucky, 
and  on  the  points  and  questions  on  which  t&e 

^'udges  of  tbe  said  Circuit  Court  were  npyMvs;^^! 
in  o|)inion.  and  which  wen?  certified  lo  lliis 
court  for  its  o|)itdou.  and  was  argued  by  coon- 
.sel ;  on  eonsideralion  whereof,  it  is  now  b»Tf 
ordered  and  adjiidgetl  by  Ibis  court,  that  iliis 
cau.se  Ix',  and  the  same  is  hereby  dismiss<  d.  for 
tbe  want  of  jurisdiction ;  and  that  this  cause  be, 
and  tbe  same  is  hereby  remanded  to  the  said 
Circuit  Citurt.  I'or  su'  Ii  proceedings  to  Ix-  had 
therein  as  to  law  ami  ju-iiee  may  iipperlnin. 

Cited— 3  How.,  la  ilow.,  11 ;  .>  Iktuk.  Hvg.,  lltS  ; 
9  Hank.  Beff.,  M ;  11  Bank.  Bevn  !»• 


While  this  volatile  was  In  press,  we  received  tlie 
following  ofdolon  delivered  oy  Judge  Catron  In  tats 
judlel8ldl8triot,whloh 


1  we  Insert  as  betnir  off  cen> 


In  tiik  M.vttkh  ok  1:IiW.M<I)  KI.I:IN. 

Tliis  is  ati  ai'i"!'l  fioni  th"  IMstrii  f  ri.iirtut  .Nfis- 
somi.  In  a  l  a.M-  nf  lianVinii'tc  \  .  <iii  (hi  vnlmitury 
IK'tltinu  III  tlu-  u|i|)elluiit,  to  he  il.'-cli.ii  t'l  il  timti  lifs 
»tel)is.  on  tlie  Hurreiiiler  or  his  i  i  ui  K  i  ty.  ai  l  oi'linjf 
to  llie  Aet  of  ("<inKres.<»  of  ls41.    Tlie  pn  <  t  »  .1  in^f 
iM'iinc  in  all  re«])<'Lts  regular,  ttie  ju  t ii  imK  t  iimv .  ii 
for  Ills  (liHeliiirK^c.    The  l>i«;iiet  Coiirt  icfiisiMl  to 
'  Kraiit  sueli  motion,  "  tH-eausi'  it  enn^iilcit  il  tlie  ju-t 
I  of  ( '()n>fn-s.s  under  whi<'h  saiil  K  It  in  a>keil  tu  lie  «1  i.s- 
char)fed  from  all  lii-  ilctit-.  a-  \<i  ii\yr  lu^.iinst  tin- 
I  (.'oiifitltutlon  ol  the  I  niieil  St^lte^,  and  therefort* 
i  the  eiiurt  hud  no  power  to  grant  Bucli  dlsoliar»n'." 
I    Tin-  in-iuind  of  this  jud>fm<"nt  th**  nreiiti  i'ourt  is 
called  upon  to  revise.    I  mn  ii  lli-ve«l  frrnn  witinir 
forth  at  any  kmgth  the  opinion  of  the  Dlt^trict 
Judge,  because  thts  has  been  already  dooe^  In  an 
opinion  delivered  liy  mo  In  the  Supreme  Court  of 
the  United  Stotfw  at  its  last  t4  rm,  when  an  atteinpt 
was  made  to  briiiff  tlie  present  tiuestloo  twAnvtbat 
court  to  baveitdeddadfor  the  purp«i8csorthisoa»e. 

Uy  tlio  COnsHKutlon,  Comrrem  Is  vested  with 
power  "to  etttablisb  uniform  laws  on  theaulileot 
of  bankruptvies  thruuffhout  the  l'ntt<  d  SCatea.*' 
The  DIstriot  Judge  was  of  <q»lnioii  tbat  the  cxt<jint 
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of  the  t»irer  i*  limited  to  thi>  principle  on  which 
tin-  En]t\i»^  Mnknipt  syfitem  was  founded  :  and  to 
tlWi  that  TtiUMii  'the  convention  referred.  wh<'n 
:i*<k>ptxd  th«-  elau'>e  alMive  recited,  for  it,5  deflnt- 
tkia.  That  ti> stein  pr«»vided,  a  pri>eee<llnK  by  a 
»  twlltnr  aiminxt  a  debtor  who  was  a  tnidor;  a 
4htfftiutlon  of  a  l>ankrnpt'!t  effei'tj*  e«iually  ainonif 
h*  riTdlU<r«:  and  a  diM-hartce  of  the  debtor  from 
ki»  cootmctji  upon  <>btainin>f  the  consent  of  a  tfiveu 
Qijority  of  his  ere«llton».  That  it  w>isaprt>e«vdlnjf 
for  tile  benetlt  of  er^dltors:  thi-  whole  system  beinir 
ft-ttMled  on  the  principle  that  a  trader  who  owed 
Afitu  in  various  iwrts  of  tlx-  country,  and  was 
fnudu!«'ntly  makmir  away  with  his  property,  In- 
ftivd  of  paylnir  hts  debts  with  it.  shoiild  nave  the 
■•ropcftr  taken  away  und  placed  in  the  hands  of 
traatew  or  other  ottici-rs,  witli  which  his  debts 
tkouid be  paid  :  and  each  of  his  creditors,  whether 
l^rwnt  or  ahaent.  have  hU  lair  dividend ;  and  that 
tbe  bankrupt  law  of  1><00  is  a  fair  exiMMiiiun  uf 
t^cnosiitniionai  provision. 

Bricflj  ;  That  a  biinkrui>t  law  was  one  by  whicli 
fcnoMt  cn^litor*  e«>uld  force  fraudulent  oebtors. 
wbowfre  traders,  to  surrender  all  their  Property, 
tiifwy  ratably  all  their  Just  d«-btr«:  but  that  a  law 
Ba  le  solely  and  entirely  for  the  benetltof  debtors, 
UK]  vhlch  ♦*na»»led  thein  at  their  f)wn  eh-etlon  to 
•TouJ  tbeirdebtH,  wH8opi>ose(l  to  the  whole  int4>nt, 
ifrint,  and  objt^-t  of  a  Imnkrupt  hiw. 

I  Stat*  rhus  much  of  ih«'  trrounds  on  which  my 
brother  Judjre's  decree  wa-i  foundetl  from  his 
|rial«»I  ■   can-u- this*  ofic  liHS  not  l»«  en  ar- 

■pdoo  p.i  f  crcditofH ;  lor  whom  no  <-oun- 

H^mpeaitu  ill  tills  court,  nor  did  there  in  the 
H*  I  am  infornii'<l.  The  accuracy. 

 luesttoned  ability  of  the  District 

■tot  doubt.  brouKht  forward  the 
>tu-<  i.'iui  exist,  in  supportof  the  Ju<lKm<-nt 
ttCBVa.  The  teoor,  and  true  spirit,  of  the  Kn- 
^■TbaBknipt  lawt^  such  as  they  wcn>  wh<-n  <iur 
BiMml  CoOSUtuUon  was  adopted,  he  has  Klven  : 
liilasrre  with  him.  that  ttie  Act  of  IH4I,  in  so  fur 
Hkp(Tnittt«(l  the  debtor,  at  his  own  sole  electiop.. 
vooaw*  Into  court  and  coerce  an  extinction  of  his 
Mink  ami  at>n>^tiiin  of  bis  contracts,  contrary  to 
tliavtl^of  bis  cri-tlttors,  was  In  >io!ation  of  the 
prioctplea  on  which  the  Kmrlish  laws  were 
Oar  law  ctmtemplat(*d  a  nroceedinif  l»y  a 
nloat  his  creditors:  provldi-<I  the  ilebtor 
JplMMVcat:  by  tlH>  EnKlinh  law,  the  «Te<litor 
mmmmonM  orUrloatc  the  proeetniinK:  smI  it  mnt- 
SHwiC  vbetber  tbc  defpn<lant  was  iniolvent  or 
Marvfae:  if  be  did  the  fraudulent  act,  it  nmde 
a  banltrupt— a  fraudulent  trader.   Then  by 
'■Bncttoh  laws,  "a  fraudulent  trader"  could  only 
a  bankrupt :  with  him  ai*  debtor :  and  with  his 
''4kofi^  oould  courts  deal :  and  this  at  the  eleetir>n 
'  tka  emUtors  -  the  debUir  havinv  no  election  to 
Mfe  for  4t>tribution  or  for  a  discnargo  fnnn  bis 
If  Um  power  eonferre<l  on  Con^rPcas  carrU-s 
then  the  District  (V.urt 
irxe  the  applicant  Klein. 
iiKivas  was  uncf>nstitutional 
r  and  controlllny  consldeni- 
ii-T riji  )  j, ,,1  of  the  iKiwer ;  it 
II  w  \  ■    the  unrestricted 
■■iImWi  to  ConirrtMi>  im  r  the  eiilin.>  subject,  as 
tkvfteuament  or  Great  nrltain  had  it  :  and  as  the 
mtmtkfU  States  of  this  Union  had  it  t>efore  the 
MiS  wamt  the  Constitution  wiu*  adopte<l.  To  iro 

KlMttMr:  what  was  the  power  of  the  States  un 
■■ftjsetof  bankniptel<n*  ?  They  e«>uld,  and  eon- 
'*Mlhr  dM.  permit  th<«  debtor  to  come  invoiuiitarl- 
MMSurrrtidier  his  t>ro|>erty.  and  ask  a  di>tchar),re 
^kisilebi!>^   '  rty  was  distributed  K<'n- 

aoMJnfr  rs.  and  the  debt^  ot^  the 

^  petttkwi  I.  'Nor  does  the  Consti- 

tkiDHvhfbi'  from  passing  such  laws  : 

•rm  York,  P«.iii><.u>  .tuia,  Louisiana,  and  others, 
as*  Imiv*  thsm  in  full  operation.  The  insolvent 
^  'isjrivania  an*  in  sub«tjuic«\  an<I  to  a 

ti  detail,  similar  to  the  Act  of  Con- 
aadnod'      '  rurnisiieil  some  of  the 
iocui  1  into  the  act.  That 

pow.  1 
;  so  far  as  s' 
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tn 
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case  of  Boyle  v.  Zacharic  and  Turner  (6  Pelers,  638) 
settled  the  contested  quejition  of  power;  and  that 
it  remained  with  the  .^states  Ut  this  liniit(*d  extent. 
Ihit  the  n  strimions  depend  on  Keuerul  principles 
of  interini'.lonal  law,  und  other  part.*  of  the  t.<m- 
stltution:  especlully  that  which  prohiliits  the 
States  fnim  passing  any  law  linpairitiHT  the  obliga- 
tions of  contracts;  «w  will  bt'  seen  by  reference  to 
the  leadinic  c*i«e  on  the  subject,  of  Slurjfcs  v. 
Crownlnshield  (4  Wheat.,  lii).  What  the  Stiit«« 
uiiKht  do  before  the  adoption  of  the  Constitution, 
may  well  l»e  ascertained  from  what  they  now  do 
in  virtue  of  their  respective  powers.  They  may 
frame  a  bankrupt  law  in  any  form  they  see  proper  ; 
this  has  never  b<'<'n  (luestioiied  so  far  as  my  knowl- 
edKC  extends.  The  controversies  in  the  Supreme 
Court  turned  on  the  question,  whether  the  C  on- 
stituticm  inhibited  the  States  (there  beiuK  lu)  acts 
of  I'oiiKreHS  oppo.KKl  to  it)  fnun  lewislatitifr  <>n  the 
subject  of  bankruptcies;  or,  whether  the  power 
was  exclusive  in  Cf»nKre*8.  In  the  State  tribunals 
the  debtor  comes  involuntarily,  and  fonx'S  the 
credit«)r  U)  prove  his  debt  or  lie  Iwirred.  One  not  a 
trader  may  apply:  neither  is  the  consent  of  the 
creilitors  for  any  portion  of  them)  ntMjessary  to  au- 
thoriZ4'  a  discharuo  from  tlie  contracts  of  the  debt- 
or. So  he  may  have  no  pn)perty  to  divide,  and 
many  debts  to  annul,  from  which  he  si*eks  a  dls- 
eharye,  and  from  which  he  is  dischaririHi.  These 
powers  clearly  belonged  t<»  theStat«' tfovornnient*, 
befort^ INuiirress  was  Inve8te<l  with  them;  and  this 
WH.s  done  without  Iiinit4itiiin. 

The  District  Coiiit  n  lied  confidently  on  the 
Kiounil  that  Conurrcss  can  pass  no  law  violating 
contiacts  ;  and  that  theclnusi'  of  the  < "onstitution 
conferr«'<l  no  su<  lMmthi^rity.  Ix^eauw  the  Kntflish 
Uinkriipt  laws,  by  which  the  power  Is  supposed  to 
Ik-  restricted,  only  permitted  the  contract  to  bean- 
nulled  at  the  eh  ctlon  of  four  parts  in  live  of  the 
cre<lltors  in  niimlMT  and  value;  and  therefore  they 
annulle<l  it  l*y  ii  lU'W  contract.  This  arKument 
procee<ls  on  (he  assumption,  that  a  pr>>ceedinK  ui 
bankruptcy  can  only  Iw  hud.  at  the  election  of, 
and  for  the  benelU  of  creditors ;  and  that  every 
material  step  is  ttu-ir  Joint  act  ;  to  whi»'h  the  debtor 
is  compelled  to  submit.  For  the  pixwnt  it  will 
only  be  necessary  to  say.  that  one  prominent  nti- 
8<m  why  the  p<iw««r  is  jriven  to  Conirre's,  was  to  se- 
eun>  t4»  the  people  of  the  Unite<l  States. as  fine  peo- 
ple, a  iinif<>rm  law,  by  which  a  debtor  miirht  be 
discharKcd  from  the  oblitration  of  his  contracts, 
and  hi-*  fulureac<|uisitlons  exenipt«'<l  from  his  pre- 
vious eiiKiitremenls :  that  the  riKhts  of  debtor  and 
creditor,  equally  entered  into  the  mind  ol  the 
liamcrs  of  the  •Ponstltii^n.  Tin-  Kieat  l«280 
obje-.'t  was  to  deprive  the  Mates  of  the  dnnfr'  rous 
power  to  aliollsh  th»bts.  F'ew  provisions  in  tin* 
ronstitutioii  have  had  more  benetlcliii  conse- 
(|ueiu-«'s  than  this ;  and  the  kindred  inhibition  on 
ttie  Stales  that  they  should  pass  no  law  impairinK 
the  oblltfation  of  contracts. 

The  inhattitHnts  of  Stales  pnxlucinir  lurRoly  must 
Ih>  cn«ditors;  the  inhabitants  <if  those  that  are  con- 
sumers will  bedetitors;  btuikrupt  laws  of  the  latter 
States  ini»rht  ruin  the  produe«>s  and  <'r«'dlt<»rs,  they 
ha\  intr  no  iiit4>ri«t  or  {Mtwer  in  the  (fovernineni  of 
theeonsumiuK  States,  and  it  beiiiK  the  inter*-st  of 
the  latter  to  annul  the  debt*  of  non-residents,  no 
n-medy  wouhl  exist  for  the  jcro"<sest  onpn'.«sion. 
No  hiws  of  n'lief  wotilil  l>e  more  effectual  in  linn's 
of  pressure  by  foreign  cre<iltors  ;  nor  more  likely 
to  Ik'  adopted.  If  one  State  adopted  such  a  men*. 
ur»-.  it  would  funilsh  a  fair  occasion  for  others  to 
do  the  same,  on  the  plausible  pretext  of  s«'lf-de- 
fense;  others  would  fa'  forced  into  a  similar  bad 
policy,  until  discredit  and  ruin  would  oversprea«I 
the  entin>  land,  by  an  extiiu-tion  of  all  debts  ;  and  a 
conse«juent  prostration  of  morals,  public  and  i»ri- 
vate,  on  the  subject  of  contracts.  '1  his  evil  had  to 
u  certain  extent  o<'<'nrred.  and  was  fresh  in  the 
minds  of  the  framers  of  the  Constitution,  and  no 
doubt  It  w«nild  atrnin  occur  In  some  of  the  States, 
but  for  the  provisions  under  consideration  standiuK 
In  the  way  of  abrotratlnff  the  private  contracts  «)f 
inin-residenls. 

But  If  Congress  passed  the  law,  it  must  l>e  uni- 
form Ihrouffnout  the  Tnlted  Stat<^;  then  the  «-n- 
tire  people  are  ^-^lually  repre«ente<l,  and  have  the 
power  to  protect  themselves  atrainst  hasty  and 
mistak(>ti  IcKislation  by  its  repeal.  If  found  oppn-H- 
sive  in  practice. 

Letrislation  by  ConRn'SS  on  the  subject  of  ban k- 
rupK'h's  is  of  miii'h  li'ss  cons<><iuence  than  lis  pn»- 
hil)itlon  on  part  of  th«' Statf-s.  They  ain  pass  no 
law  affe<>tinir  a  non-n*sident,  tM'cause  no  Jurlsdio- 
tiuu  exista  of  his  person ;  they  can  impair  no  con- 
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tmOlOMlde  oat  of  thv  Stato,  because  it  ■new,  not 
tnMe  mbjoet  to  the  state  InsoU-ent  Iaw.  '  The 
power,  a»  It  stand*  restricted  by  th.-  (lcel!«lon  in 
f)K»len  V.  Saunders,  is  almost  hnriiilc-*  thn'^nwhom 
the  State  bankrupt  Uiw  ean  nidst  alTei^t,  Imve  the 
pnpular  vote  In  the  State  Legrisluturc.  tiiul  tnav  ro- 
pcrtl  the  law  ;  the  foreljrner  has  little  intere-st  in  Uh 
existenee,  us  he  eaimot  l>e  HlTeft«'<l  by  it,  further 
than  that  the  <ieht<>rniiiy  h.-  .Ivpnvfnl  of  his  proper- 
ty. AnotluT  rcnsnii  why  <  "()Iiki«'hs  wiu<  vestal  with 
the  p<»wer,  wii.s  to  unn  <  nt  (Iuuk'tous  eoiitii<'t,'»  of 
Jurisdiction  anions  the  Statt-s.  A  ili-^<  lmr)/f  iii  otic 
«overi?l«:nty  from  toniraitB  Is  Ity  tht-  laws  of  iiH- 
tioiif  not  r«Hr<»Knl/<ei1  as  a  diseharge  in  another  sov- 
crcijjrnty,  wive  on  the  >rrounds  of  comity :  ati 
Hlj^ru't-  under  tho  RritiHh  bankrupt  hiw8  is  rmt  i>-i  - 
otcnized  in  thin  country  asownerof  the  deli(s  nf  the 
bankrupt  ;Hnd an  BttachioK'  cn'-llt  .tr.or  th<  ci  n- 
mentmay  di»n'>rardatitle«(>t  up  by  the  fon-ijfa  lu*- 
Hiifuee.  (IIan-lf«on  v.  Sterry.  a  Craneh,  Tho 
State**  in  tliis  respect  are  forcii^n  to  each  other,  and 
would  belittle  likely  to  »>\tiMiil  iinnlty  to  the  dis- 
eharge  of  each  others;  from  wlili.  li  i^rcnt  confusion 
inlKht  follow,  and  much  ill  will. 

In  conBlderlnR'  theiiuention  before  nic,  I  have  not 
pretended  to  wise  a  definition;  but  purposely 
avoided  any  iittcmpt  to  define  the  mere  word 
**  bankruptcv."  It  in  «'inployed  in  the  ConHtltution 
in  the  plural',  ami  uk  pari  of  an  expression the 
subject  uf  bankruptcicH."  The  Ideas  attMMd  to 
the  word  in  thin  cormectinn,  are  naiMVinH  and 
complicjited  ;  they  form  a  subject  of  extentlvejIDd 
381^1  •ctmipllcated  legislation ;  of  tlil«mbJeet,Oon- 
nflw  has  ^nerBUuriwUotkm ;  and  tba  true  inquiry 
n:  To  what  Umits  la  Chat  jorisdiotton  restricted  ? 

I  bold.  It  axtendi  to  all  caM-s  where  the  law 
onuees  to  b«  mtributed  tbe  propert  y  of  the  debtor 
araoDir  hi*  creditors;  this  u  its  lea««t  limit.  Its 
areateit,  Isa  discharge  of  the  debtor  from  his  con- 
&aeti.  And  all  Intermediate  legislation,  atreeting 
and  form,  but  tending  to  further  the 


be,  and  the  mme  is  hereby  remanded  lo  the  said 
Circuit  Court,  for  audi  proceedings  to  be  had 
therein  aa  to  law  and  justice  may  appertain. 


neat  end  of  tbe  subjeot-dlstributlon  and  dto- 
charipe  are  In  tbe  oompeleoof  and  dIseretRm  of 
Congress.  . 

With  the  policy  of  a  law.  letting  in  all  classes, 
others  as  well  a»  traders :  and  permitting  th<'  bank- 
rupt to  come  in  voluntarily,  and  bo  discharged 
wlUlOUt  tho  consent  of  his  crcilitors,  the  courts 
have  no  oonoem :  it  l>eiongs  to  the  law-maker?'. 

T  have  spoken  of  State  bankrupt  laws.  I  deem 
every  State  law  a  bankrupt  law,  in  8ul)8tance  and 
factVthttt  caiises  to  l>e  distributed  by  a  trihiiiuil  the 
proiMTty  of  a  debtor  among  his  (rre<iltors ;  uikI  it  is 
espeelallv  such  if  it  chuhck  the  debtor  to  be  dis- 
charged fruni  his  contacts  within  the  limits  pre- 
scribed hv  the  ciise  of  W^deii  v.  Saunders.  Such  a 
Ihw  may  l>e  deiiomitmted  an  in>-<>lv<'iil  law  :  still  it 
deals  diPH'tly  with  the  subject  of  liankruptcicfi. 
and  is  a  bankrupt  law,  In  the  sense  of  the(  «»nstl- 
tutlon  ;  and  if  roiiKresM  should  pa8«  a  similar  law, 
It  would  suspend  thi'  statt'  law,  wbUe  tbeaot  of 
Congress  c^ontinne.l  m  force. 

This  court  (leeiuiiitr  the  Act  ons41  c<institutlonal, 
it  is  ordered,  that  the  decree  of  the  nistrict  Court 
dismissing  the  proec<'iliiiif  In-  rcvers«  d.  and  the  pe- 
titioner (Kieihl  1m>  disdiarKcd  fron\  his  debts,  and 
re<_'el\  e  ills  cert  illcate.  The  sami-  onier  is  directed 
in  the  case  of  Christopher  Hhodes;  dismissed  also 
on  oonstttattonal  grounds  by  tbe  District  Court. 


♦JOEL  COLLINS,  a  Petitioner  in 
Bankruptcy. 

r, 

JAM£S  BLYTH,  an  Opposing  Credits, 
pills  ease  Is  stmilar  to  tfaat  of  Netaoo.] 

ORDKR. 

THIS  cause  ranie  on  to  Ix-  hrat^  on  the  tran 
script  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tucky, anfl  on  the  points  and  f|ue«ttons  on  wliich 
the  judccs  of  the  said  Circuit  Court  were  op- 
p06ed  in  opinion,  and  was  arcued  by  oonnsel: 
on  considefHlion  wliereof,  it  is  nmv  here  ordered 
and  adjudged  by  litis  court,  that  Ihis  cnusc  be. 
and  the  satne  is' hereby  dismissed  for  the  want 
of  jurisdiction;  and  that  this  cause  be,  and  ihe 
same  is  hereby  remanded  to  Ihe  said  Circuit 
Court,  for  sucli  proceed  in  "js  lo  he  had  therein 
as  to  law  and  jusltce  noay  appertain. 


/»  Be 

CHARLES  W.  CASTLEMAN.  a  Ftetitioner 
in  BanlurupU^. 

(This  case  Is  sInJIar  to  that  of  Nelsoci.] 


ORDBR. 

THIS  cause  came  on  to  be  hcanl  on  tho  tran- 
sciipt  of  tbe  record  from  the  Circuit  Court 
of  the  United  Stales  for  the  District  of  Ken- 
tucky, and  on  tlte  points  and  questions  on  wliich 
the  jud^tes  of  the  .laid  (circuit  Court  were  op- 
posed in  opinion. and  which  wereceitifled  to  this 
cotirt  for  its  opinion,  atid  wasarifued  by  counsel; 
on  couaidcrutiou  whereof,  it  is  now  here  order- 
ed and  adjudged  hgr  this  court,  that  thit  cause 

Itt 


WILLIAM  TAYLOR  bt  ai^,  AppeOanU. 

9. 

GEOROB  M.  SAVAGE.  Executor  of  Saicuei. 
Sataob,  Deoeaaed,  DtftndanL 

Removal  €f  meeuton  and  appoMmen  f  n  f  admin- 
Mrator.  on  name  day — decref  <ihUxinfd  in  C. 
a.  Cirmii  Court — parties  to  ajtpeal — erecvtion 
not  ln«aM0  in  tern  open,  to  appeai,  nor  pending 
appeal. 

Where  a  decree  Is  newed  hy  tbe  oourt  beiov 
against  an  executor,  boing  tbe  defendant  in  a  eiiaa^ 
eery  suit,  and  tiefore  an  appeal  to  prayed  the  execu- 
tor Is  removed  bjra  oourt  of  competent  J  u  ristlietloo. 
and  an  administrator  de  /xinis  non  with  the  will  an- 
nexed, is  appointed,  all  further  proc»H-dlngsi.  eith»-r 
by  exoouuon  or  appeal,  are  irr«*gular.  until  th« 
administrator  be  made  a  party  to  the  suit. 

If  an  execution  be  issued  before  tlie  j>r«>per  par- 
ties are  thus  made,  it  Is  unautb<»ri/.e«l  and  void  :  and 
no  right  of  property  will  pass  ijy  a  snte  under  it. 

The  administrator  cannot  obtain  re»lres«  by  uM'ii- 
caUon  t^)  this  court,  but  must  first  be  made  ajpsrty 
In  tbe  court  iH-tow.  This  mnj  be  done  at  the  te- 
stanoe  of  either  side. 

After  he  is  thus  made  a  party,  he  may  stay  pro- 
«H!dings  bv  nrlving  iKmd.  or  the  c<itnpl»iituint«i  m.Hy 
enforce  the  decree,  if  the  Initid  l>e  not  tlbil  in  time 

It  is  not  clear  that  u  complainant  who  bu»  Hi>|x:-til- 
ed  from  a  decree  in  his  favor,  in  the  hopf-  of  «»l>r«in- 
ing  a  larger  sum,  can,  pending  Uie  apueal.  issue  ex- 
ecution upon  the  decree  of  tbe  oouit  below. 

MR.  MOREHEAD.  of  counsel  for  the  appel 
lee.  movtd  the  court  for  Icavc  to  •rive  an  a]> 
peal  bond  iu  this  case,  which  shall  operate  au «» 
snpertedoiu,  and  for  leave  to  doclcet  the  crass- 
appeal,  and  for  such  relief  jis  may  meet  theca.«e. 

*He  state.  1  that  Taylor  had  obtained  [*2HS 
a  decree  again  si  Savnirc.  exectitor  of  Savage,  in 
the  court  below,  for  f.'i.tKK)  and  upwards;  thai 
the  decree  wa.K  actually  rctidenKi  on  the  2Wl 
day  of  XoveinlMT,  1K4'J.  but  wa-i  entercil  as  of 
the  day  before;  that  the  complainant  ha4  Ap- 
pealed' from  this  decree,  and  sent  the  wauitf  19 
to  this  court,  where  the  case  la  now  peadiag: 
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•h.»f  u  appeal  was  also  prayid  find  ull()\v('<l  on 
itir  furt  of  the  tlofeudaul.H;  ili;it  this  lust  iiu'ii- 
tK>Ded  appeal  was  not  carried  out,  because,  on 
the  S8Ui  day  of  November,  the  date  of  the 
Jccne,  the  Orphans'  Court  of  Lauderdale 
r.iaaty.  in  Alabama,  removed  Savai;*-  from  his 
aecQUmhip.  and  ftppdnted  Vincent  M.  Ben- 
Iwn  idministrator  de  bowbt  wn  with  the  will 
UttfjH:  thai,  of  rrmrse,  Sjiv.ijje  could  not  ijive 
buod  to  prosecute  the  appeal  which  had  i>een 
alVnifd  bim.  «m1  Beoham  li^ed  at  a  difltance 
fr  ci  tb<?  court  when  the  ileeree  wivs  rr-ndered. 
lal  igDOrahl  of  the  8uid  decree,  atid  uf  the 
dtto^  made  in  the  repraentativeof  the  estate; 

i'  th''  <t>m5»l:iin;ints.  notwithstanding  their 
Lnd  taken  out  uKecution,  which  had 
^levied  upon  the  property  of  the  defeased, 
ittl  a  tale  wa«  about  to  talce  place;  that  among 
'V  rabject«  of  naid  levy  were  some  family 
-  iT^vf*.  who  hatl  Ix'en  for  several  generations 
a  lite  family,  whom  it  would  he  especially 
r«iflfol  to  part  with ;  that  the  complainants  re- 
in  S<  iil.iiid  :ind  other  foreiirn  coiinlries. 
<i  that  there  would  be  no  chance  to  recover 
krk  the  money .  if  the  decree  of  the  oourt  helow 
'li'iM  Jw^  reversed. 

I  D(kr  Uieau  eircuta<)tanc(>s  he  moved  for  leave 
:»docketthecroM-appeal.  upon  giving  security, 
tvlfor  :in  order  to  qiiash  the  execution  irregu- 
y.x  t*3Uvd;  and  filed  ullidavius  s<.'i ling  forth 
ibe*  facts  stated  alwve.  He  staled  that  he  had 
c<it  beax  able  to  find  a  precedent  bearing  upon 
'.be  caac.  but  argued  to  show  that  the  petitioner 
v«  entitled  to  relief. 

Jfr.  Critkiukn,  contra. 

If  DO  precedent  can  be  found,  it  la  a  strong 
f.  ;ai.  n:  riL'iin>t  tlx-  motion.  Di-tiu»ce  of  the 
•timicoce  uf  the  coaiplaioauLs  Ia  uo  reaKon  for 
Rfat  bccauae  one  of  the  parties  in  every  suit 
Qu^  lif  tliL' iuh.ibitnnt  of  anf>lh(T  State.  Tiie 
tucuiiuD  U  not  here;  ooiliitig  but  an  allidavil. 
Tbe  pftitiuoer  has  other  means  of  relief  than 
WesminL'  i<>  thi"  court.  As  to  the  hanlship  of 
SM*]  *ih(' ciise.  t  went  V  days  were  given  be 
lc«  to  die  the  bond.  NN^hy  did  not  the  party 
COM  in?  It  is  said  he  HveU  at  a  distance.  How 
fcrt  When  was  he  told  of  the  decree?  The 
I^ipets  an;  studioui^ly  ambiguous.  The  com- 
P^Misaia  are  not  all  foreignera;  one  of  them  is 
idhBB  of  Pennsylvania,  and  now  in  court. 
TWre  b.  no  irregularity  in  tlie  execution. 

Mr,  Sergeant,  in  reply,  nnd  fur  the  petitioner: 

Vlht  papers  are  ambiguous,  the  other  side 

n«Id  have  had  tliein  clean  d  up,  hccaUSe  they 
U»f  bevo  L  ied  for  x»me  days. 

Tbi*  (  oijri  h.Ls  |H>s.se<vsion  of  the  case  by  vir* 
tot  of  the  uj'pt-al  i)ri>iighi  up  on  the  other  side. 

United  States  ('<*urt  and  Orphans'  Court 
■Ilidifren  Dt  peaces,  and  neither  knew  what 
tkeelherdid.  After  appeal,  the  case  was  not 
is  the  eourt  below,  because  it  was  removed 
sad  the  whole  (a-se  hroiiglil  up.  The 
VH^I^ttn  done  to  the  court  itself;  the 
M^Wfet  tivought  here  to  defend  the  ap- 
peat  and  then  execuiion  is  issued  against  him. 
rbtCD^  case  liite  this  is  in  7  Crunch,  27b.  The 
^Min  is  not  DOlletd  on  the  reotwd  at  ail. 
iiHpMi  have  faaoed  after  tlie  record  was  made 

Jfr  chirf  j,i,.fie$  Taxkv  delivered  the  opin- 
io of  the  court: 
M  ca«*||ii|^  Mbra  tht  oourt  by  the 


petition  of  Vinccni  M.  Beidiam,  admhiistrator 
(it  bijuix  iton,  witli  the  will  annexeii,  of  Samuel 
Savage. 

It  appears  that  a  bill  was  filed  by  William 
Taylor  and  others,  in  the  District  Court  of  the 
I'nited  Slates  for  the  Northern  District  of  Ala- 
bama, lunUnst  Qeorge  M.  Savage,  executor  of 
ttemuel  Savage,  deceased,  to  which  the  defend- 
ant appeared  and  answered.  Testimony  wils 
taken  on  both  sides,  and  at  the  final  hearing  on 
the  S8th  of  November.  IMS,  the  court  decreed 
that  thecomplainnnt.s  recovet-of  the  respondent, 
JUS  execiitor  of  Samuel  Savage.  $5,212.02  and 
costs,  to  be  levied  of  tlie  goocls  and  chatteU, 
lands  and  tenements  of  the  said  Samuel  Savage. 
On  the  same  day  the  Orphans"  Court  of  Lau- 
derdale County,  in  the  State  of  Alabama,  hav- 
ing competent  juriKdiclion  for  that  purpose,  re* 
moveil  the  said  George  M.  Savage  from  his  ex- 
ecutorship, and  appointed  Vincent  M.  Henhnm, 
the  petitioner  above  mentioned,  administrator 
as  aforesaid. 

lluntsville.  where  the  District  Court  of  the 
United  States  held  its  set^tiion.  and  Florence, 
where  the  Orphans*  Court  of  Lauderdale  Coun- 
ty *wa«  in  session. were  distant  from  each  [*285 
other  between  seventy  and  eighty  mileM;undlhe 
new  administrator,  N  iiucnt  M.' Heidiam,  doeA 
not  appear  to  have  known  of  the  decree  until 
some  days  uftt  r  it  was  pahw.'d.  At  the  lime  of 
the  det  ree  Harvey  Dillahunty  was  attending  to 
the  suit  in  chancery  as  the  attorney  in  faci\)f 
George  M.  Savage,  the  resijondcnt.  and  two 
days  afterwards,  that  is  to  say,  on  the  30th  of 
November.  1842,  in  tiic  name  of  the  respondent, 
prayed  an  apixal ;  and  the  District  Court,  with 
the  consent  of  the  complainants,  paHsed  an  or- 
der giving  the  siiid  (Jeorge  M.  Savage  liberty  to 
file  an  appeal  bond  at  any  time  within  twenty 
day*  from  the  adjournment  of  Ihc  court.  On 
the  2d  uf  December,  tlic  eompi!iinant.s  alto  ap- 
pealed, and.  on  the  same  day  ''ave  the  usual 
i>ond  to  cover  costs,  which  was  duly  approved; 
and  the  transcript  of  the  reconl  and  proceed- 
ings had  in  the  cause-  in  the  District  Court  have 
been  transmitted  to  and  docketed  in  this  court 
in  the  names  of  the  said  Williatn  Taylor  and 
others,  complainants  and  appellants.  again»it 
the  8uid  George  M.  Savage,  executor  of  Samuel 
Savage,  respondent  and  ap]>ell||e. 

The  exccuttti  having  hccn  n  innved  as  afore 
said,  no  bond  was  executed  by  him  nor  by 
Vincent  M.  Benham,  the  administrator,  within 
the  time  limited  by  tlx*  cotirt;  and  therefore  an 
execution  wa.s  issued  by  the  clerk  ol  the  District 
Court  again.>4t  the  property  of  Samuel  Savage, 
by  virtue  of  which  the  marshal  has  seized  the 
property  of  the  said  deceased,  and  is  about  to 
sell  the  s.inie  in  order  to  satisfy  the  decree. 

In  thiji  state  of  the  proceedings,  Benham,  the 
administrator,  has  fiU'd  his  petition  at  the 
present  term,  setting  forth  the  facts  a.s  alK)ve 
mentioned,  and  offering  to  file  a  transcript  of 
the  proceeding  on  his  part  and  to  give  security 
on  his  appeal,  and  praying  tliat  his  lK)nd  may 
be  approved  by  this  court,  and  the  execution 
issuecl  by  tlie  complMinnnts  superneded  until 
the  appeal  can  \u-  lii  anl  and  decided  in  this 
court.  Atlidaviis  have  been  filed  on  both  8ides, 
but  there  is  no  confiict  between  them  In  any 
circumstance  deemed  material  l»y  the  court;  nur 
do  they  vary  in  any  important  particular  from 
the  atalement  contained  in  the  petition. 
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We  are  by  no  means  pivpareil  to  say  that  a 
comptainant.  after  haTing  appealed  from  a 

decree  in  his  favor,  can  Ik-  ixTmitted,  pending 
the  appeal,  to  carry  into  cxt'cuiiDn  the  (lecree 
which  lie  is  seeking  to  revere?  in  the  appclhile 
1280*]  court,  in  order  lo  ohitiiii  a  ♦lii'cree  for 
a  larger  mitn.  liul  liu'  relief  asked  for  the 
pelilion  oinnot  he  granted.  I)ecau9e  there  is  no 
case  legally  in  this  court  upon  appeal  of  cither 
party,  upon  which  proccfis  can  he  imned.  The 
degree  in  the  Circuit  Court  in  Hgainst  George 
M.  Savase,  executor  of  the  last  will  and  testa- 
ment  of  Samuel  Savace,  decea«ed.  There  was 
no  nihcr  party  respondent  in  (lie  District  Court, 
and  the  decree  was  passed  againnt  him  in  his 
repreflentative  character.  Before  the  appeal 
wan  prayed  on  either  side,  he  had  cease<l  to  be 
the  representative  of  the  estate  of  Samuel 
Savage,  and  had  no  control  over  it,  nor  any 
right  to  interfere  with  it  by  prosecuting  or  ap- 

Bearing  to  an  appeal,  or  in  any  other  manner, 
y  hi.s  renioviil  from  the  ofRie  of  executor,  he 
was  as  completely  scparateti  from  the  business 
of  (be  estate  as  if  he  had  been  dead,  and  had 
no  l  iirlit  to  jippenr  in  or  be  a  party  in  this  or 
arty  olher  court,  to  a  suit  which  the  law  con 
flde<l  to  the  representative  of  the  deceased.  No 
further  proceedinL"^,  therefore,  could  be  had  on 
the  decree  in  the  District  Cuiiri,  until  Benham. 
the  administnuor  de  bonk  nan,  waa  made  a 
party. 

*  In  this  view  of  the  subject  It  follows.  1 .  That 
the  appeal  of  the  complaimints  is  not  regularly 
before  this  court,  and  the  irregularity  cannot 
be  cured  here  unless  the  adrntnlstrator  votun- 

tarll}'  ni'iH'iir';  to  it.    The  ca.se  may,  however, 
upon  the  application  of  the  appeliunts.  be  re 
manded  to  the  District  Court  with  leave  to 
make  the  pn>per  parties. 

3.  The  execution  issued  on  the  decree  wsu* 
unauthorized  and  void,  and  no  right  of  prop- 
erty will  pa.«.s  by  a  side  under  it,  if  one  should 
be  made  by  the'  marshal. 

ii.  The  appeal  of  Benham,  the  admini8trator 
de  doni»  non^  is  also  irregular;  and  the  case  can- 
not be  brought  here  by  him  unless  he  is  finit 
made  a  party  in  the  District  Court. 

But  he  may  be  made  u  (mrty  there,  either  up 
OQ  his  own  application  or  that  of  the  complain 
ants,  accordinf  to  the  rules  and  practice  in 
chancery  proceetling^.  And  when  this  has 
been  done,  the  admini.Ktrntor  may  take  an 
apiK'al;  and  upon  giving'  bond  within  the  time 
prescribed  by  law,  all  proceedings  upon  the 
decree  will  Ihj  stayed  in  the  District  Court,  mi- 
til  the  decision  of  this  court  shall  be  had  in  the 
premises.  And  If  he  fail  to  give  the  bond 
williiii  the  limited  peritnl,  the-  complainants 
will  then  be  entitled  to  process  from  the  Dis 
trict  Court,  in  order  to  enforce  It.  As  the  case 
287*]  *nf)W  .stands,  there  is  no  suit  here  upon 
which  fills  court  can  found  any  prtK'css  to  set 
a-side  the  execution  improperly  issued,  and  the 
petition  of  Bcniiam,  the  administrator,  must  Ik* 
dismissed. 

OBDBB 

On  considerallon  of  lli<-  petition  of  Vincent 
y\.  I^-nhani.  tiled  in  this  case,  and  of  tlieargu- 
nient.s  (»!'  counsel  thereupon  liad.  it  is  now  here 
ordered  by  this  court  that  'he  s.iid  petition  be, 

and  the  same  is  hereby  dismissed. 

8.  C.  Aff  d--'  How.,  c«»o. 

Clte4-«  UoWm  m  i  3  Wood.  *  M.,  W. 

J84 


WILLIAM  J.  MINOR  et  al.,  Piaintiff$  w 
Error, 

SHUBAL'  TILL0T80N. 

Pfdcfice — qksBiiena  to  be  decided  upon  final  hetr- 
inf;  of  nniM\  not  to  be  eonndored  on  argument 

of  i^jieriiil  inoluiii. 

Wtietlier  or  not  a  n'coi  il  confaiiis  a  bill  of  Mi-ep- 
tlons  or  .statetni'iit  nf  fat  ts  l>>  tlu'ctairt,  act-ordinit 
to  the  pntetiee  of  T.,ouisiiina.  I>.\  which  any  <|m-«- 
tiondf  law  is  lnoiijrht  u|)  for  n^vi.sion  in  such  a 
form  to  niatilc  tills  court  to  <iiii<Je  upon  it;  an  1 
wh*'tlier  cir  not  there*  is  a  niasriof  \jirious  anil  (^-n- 
flietlnjf  tostlniony  in  n'lation  to  faetH.  upon  whuli 
no  JuriiMliction  can  Ins  exercised  upon  a  writ  uf 
errur;  are  questions  to  be  decidcMl  only  upon  tlif 
final  heariogr  of  the  cause. 

The  court  will  not  ^  Into  this  inquiry  upon  a, 
motion  to  dismiss  the  writ  of  error,  beiore  the: 
cause  !s  taiien  up  for  argument.  ' 

MB.  VVEIiSTEH.  of  counsel  for  the  defend 
ant,  moved  to  dismiss  the  writ  of  error  hii 
this  ca.se,  for  the  followinjr  reaKons: 

1.  I3ecuuse  this  court  has  no  juri»dictioQ  oa 
writs  of  error  of  any  question  apparent  In  this 
record.  i 

2.  Because  the  .record  does  not  show  aoj 
(juesti(»u  of  law  to  have  been  decided  in  tu 
court  below,  which  this  court  can  revise.  I 

8.  Because  there  Is  no  question  of  law  stated 
on  the  record  by  bill  of  exception ;  uor  uiiv 
Ki>ecial  verdict,  or  agreed  state  uf  facts,  oraa; 
unquestioned  evidence  of  facts,  on  which  any 
question  of  law  cjin  arise. 

4.  Because  it  does  not  appear  whether  any, 
or,  if  any.  what  matter  of  nw  was  In  dispute 
iK'tween  the  [lartlcs.  ■ 

The  action  was  brought  to  recover  cert  air 
trai  ts  of  laml.  Two  trials  had  been  luid.  ilu 
verdict  rendered  on  the  first  had  been  set  asidt 
by  the  court,  and  the  judjcrment  rendered  oi 
the  second  verdict  reversed  bv  this  court. 

♦Another  jury  was  impaneled  to  try  f*28$ 
the  cause.  June  11,  1889:  and  after  the  tria 
li;id  procecfled  for  some  time,  tlie  parties  airm.'< 
tliat  the  whcjle  case  should  1k'  submiltcd  to  tin 
•  our!,  on  the  facts  and  the  law.  and  that  thi 
jud^e  should  slate  the  facts  as  h-'  should  fine 
them;  that  such  statement  might  be  rt\ira.rde« 
a.-<  a  special  verdict. 

On  the  10th  April,  1840,  the  court  reuder»/< 
a  j^eneral  judjiment  for  the  defendant,  wiilmu 
making  any  slatemeiU  of  fact.s  whatever.  Am 
thereupon,' the  next  day.  April  11,  1840,  th 
parties  agreed  that  all  documents,  plans,  depa 
sitkms,  evidence,  and  exhibits,  read  in  ih 
cause.  .shoiiUI  be  taken  for  a  statement  of  fuel 
in  the  case.  The  whoTe  mass,  therefore,  o 
various  and  conlliclin<j:  evidence,  iiii.ved  -U] 
witii  questions  of  law,  if  ihcie  be  such  quel 
lions,  is  submitted  to  the  decision  of  the  judgQ 
of  this  court.  This  is  a  form  of  e.xercisinj;  it 
appellate  jurisdiction  on  writs  of  error  which  i 
is  not  su[)|)osed  to  Ih'  coinpelenl  to  this  court  I 
adopt.  (3  VVhes 
109.) 


heaU.atM};  3  i'ctcR>,410;  10  Pelert 


Mr.  Walhr  opposed  the  molioti.  and  coi: 
tended  that  there  were  three  qucc^tious  of  \a\ 
in  the  case,  and  that  the  statement  of  the  judg 
was  adopted,  by  agreement,  as  a  special  v«»dicl 

^fl^.  r/,ufJu»tieeTjMKV  delivered  the  opU 
ion  of  the  court: 

Howard  1 
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ThUka  writ  of  urmr  from  the  Circuit  Court 
of  the  United  Statflt  for  the  Eastern  District  of 


A  raotioo  has  been  made  to  dismiss  the  writ, 
upon  the  ground  that  the  record  cimtains  no 
InU  of  exoeptioo.  nor  statement  of  facts  the 
eoart.  aoooraiBg  to  the  practice  in  Louisiana, 
hr  whirb  nnj  question  of  hiw  is  broij-rht  up 
for  revision  in  much  a  form  as  to  enable  this 
eoQit  to  decide  upon  it;  and  that  there  is  a 
maSi  of  various  and  convicting;  t<»stinifiriy  in 
Khlion  to  fiu-LK.  upon  which  no  jurisdiciion 
can  be  exerrlep<i  upon  a  writ  of  wror. 

A«umin^  ih\<  Ma\rmvn[  to  l>e  correct,  it 
ileei  not  foliow  Uiat  aidvuntairi'  can  Im^  taken  of 
it  upon  a  motion  to  dismiss.  Th«;  record  shows 
that  a  judgmejit  was  rendered  in  the  Circuit 
Court,  over  which  this  court  undoubtedly  have 
juri-diction  n\H)n  a  writ  of  error.  The  plaintiffs 
tJHege  that  there  is  error  in  Uw  in  this  judg- 
mnt,  and  liare  brought  it  here  for  the  rerision 
<  f  this  cuurt.  And  upon  the  uru'iinu  nt  f)f  the 
289*J  case  it  will  be  incumbent  upon  *them 

10  show  tliat  tile  record  preMmls,  in  some  form 
'   th'T.  ti  statement  of  facts  upon  which  a 

<i  j"-«tion  of  law  aro!4e  in  the  Circuit  Court,  and 
wLirh  was  there  erroneously  decided.  And  if 
f.''  hiU  to  do  thi.«,  the  judjrmcnt  must  Ix*  af- 
timmi.  But  lie  is  entitled  to  be  heard,  in  order 
ihit  he  vmj  tiham,  U  he  can,  that  the  error  of 
which  he  cf»mplain»  appears  In  the  record:  and 
whether  it  di»es  so  appear  or  not,  is  a  matter 
"f-UtvU  c-annot  be  impiired  into  in  the  form  in 
wUidi  the  ca.«it^  is  now  brougiit  f)efore  us, 

Thf  tftotion  iHuai  Uterejore  bt  dumiMtd. 
ORVBB. 

On  oonsidcration  of  the  motion  made  in  tins 
raa*  on  a  prior  day  of  the  present  term  of  this 
( jurt.  to  wit,  uu  Saturday,  the  18th  ult.,  by 
Mr.  WdNiUr.  to  di^miss  I'hiii  writ  of  error  for 
the  want  of  JurisdictioQ,  and  ot  the  arcu- 
■ntt  of  counsel  thenmpon  had.  as  wetiln 

Mpport  of  a^ainsi  the  '>ui(l  nii<li<in,  it  is 
tkacnpoQ  now  Uure  considereii  and  ordered  by 
lUicoiut.  tlmt  the  said  motion  be»  and  the  Mme 

11  hoefaj  diamissetL 

S  c..  'i  n,,w..  3',r_>. 

ci'^i  3)  How..  441:2  Black..  484 :  3  Wall.,  1<»:  10 
Waiuaao;  11  WaU.,CT:  UIWall.,141;  10tto.Ml; 
:onu.«M. 


JAMEB  TODD!  AvpOant, 

T. 

OTIS  DAKIELI^.  IM^endtuU. 

AX  agrti'mcnt  in  writing  iK-tween  the  counsel, 
M  weli  for  the  appellant  as  for  the  appellee, 
(ktt  the  decree  of  the  Uinmit  Coart  in  thu  case 
♦full  V«<-afTirme<i  with  legal  datnacesnndcfwtH  for 
tk:«aid  Daniel.baviog  l^n  Hied ;  it  is  thereupon 
OMidePod  and  decreed  bjr  this  court,  that  the 
^Mieof  the  Siiid  (  ircuit  Courf  in  this  cause 
fel;Mdllie  sanie  is  la-reby  allirmed,  with  costs 
ilMBagtii.  at  the  rate  of  (5  ^kt  centum  per 
nanm.  and  also  th  it  tlir  said  appellee  recover 
of  tlteMaid  appellant,  the  further  sum  of  $12d  for 
tbe  ooau  of  the  transcript  of  tlie  rcoord  in  the 
Circuit  Court  aooonUog  to  the  said  agreenieot. 


*JAMES  WILLIAMS.  Plaintiff  in  £*290 
JSBmw*, 

r 

THE  UNITED  STATKS,  D,jViidunt»  in  Error. 

Minijtterittl  flu/ir.s  of  I'ri.fi'Jt  iif — ih'rfrlii)n.<i  f»i-  ,t'l 
Tiiner  uf  jtnf'lic  ut  t/iri/n  not  rt  rjiiired  Ut  U  pt  r 
H4nuil — I  fide  nee  of  aut/torization—doekett  and 
rrcord*  of  rmirt  evidence  in  wit  ttffaimt  mar- 
»fial's  auretitm. 

The  Act  of  Coairress  passed  January  8lst«  IBSSt 
probibitinir  the  advance  of  public  nionejr  la  anjr 
case  whatsoever  to  the  disbursinir  oRleors  of  g'ov- 
ernmont,  exoeptunderthe  special  dlre<;tinn  of  the 
l'r(«ldent,does  not  requiro  toe  |>er8onal  and  minis- 
ter iul  performance  of  this  duty,  to  b«  oxeroiaod  la 
every  Instance  by  tbe  President  under  bis  own 
hand. 

Such  a  prnollce.  If  It  were  pos<*n»lf',  wnulil  absorb 
the  duties  of  the  varloii!*  defMirtjuuut-'  of  ttic  ttov- 
crnnu-nt  in  tin-  [k  tsoiiuI  netion  of  tlu*  one  (-liicf 
executive  olllc«'r,  and  Ik?  frnu(fht  with  uiigchicf  t4> 
the  public  servit  e. 

The  Fri'«l<Jeiit's  dut.v,  in  Kcuurul.  requires  his 
superiiilt  ii  li  iicr  uC  ttw  iiilministration.  yet  he  can- 
not lie  rciniired  to  iM-eonie  the  administrative  uili- 
eer  of  e\  i-i  v  dcpartinent  and  buifuu,  (n  to  |><  rlonii 
in  person  tin-  numerous  details  ineident  to  s<  i  \  uh'S 
which,  ne\  ertlielcs.**,  he  in  a  <  i ii  ici  t  sense,  l>.v  the 
C<iM<titiitiiin  and  laws  reipilred  and  expect».'d  to 
pi-rfi  'fill . 

It  is  iejfal  r\  lih  lH  I'  thilt  tlie  I'lesldellt  speeiall.V 
aiithori/ed  anil  direi  trd,  in  '.vt  itiiiK-,  the  Soeretar.\ 
of  111.' Tn  asur.v  111  make  such  adv  anecs,  and  that 
such  pa|ier  wai<  de.ttro.v  ed,  when  the  trcasur.v  bulld- 
U\K  was  (turned.  It  is »4ullleient  if  thu  witness 8tatt»i 
bis  iM'lief  that  it  was  so  destroyed.  The  case  In  9 
Wheat..  4H<j,  e.xamlncd  and  eonflnned. 

The  dockets  and  rciMuds  <d  a  court,  showing  that 
nuinev  had  iK-eri  received  !>>  the  marsliui  or  hi-< 
deputies,  under  executions,  are  jrood  ev  idence  in  a 
hull  aj^alnst  his  se<-uritle,s.  The  acts  of  tin-  eonrt 
must,  in  the  llrst  Instiuico,  beprenumed  to  he  reiru- 
lar,  and  lu  conformity  with  settled  unugu :  and  aix* 
oonoluslve  untU  reversed  bjr  a  competent  authority. 

THIS  case  came  up  hy  writ  of  error  from  the 
Circuit  ('Ourt  of  the  United  States  for  the 
District  of  ('olumbhi,  holden  in  and  for  the 

County  of  Wn-shinirton. 
The  facth  were  these: 

On  tlie  4th  of  Februin  v.  is;!i.  Henry  Ashton 
wa.s  appointed  marshal  of  llic  District  of  Colum- 
bia, and  on  the  7th  executed  a  b<md  for  the 
failhfid  performance  of  the  duties,  by  himself 
and  his  deputies.  There  were  several  securi- 
ties, amont;  whom  was  James  Williams,  the 
plaiulilT  ill  error,  lie  remained  in  office  until 
the  2Sih  of  February,  1894.  ' 

In  June.  1886.  the  United  States  brought  suit 
upon  the  bond,  to  which  tlicrc  was  a  plea  of 

Eerformancc.  The  rtplicaiion  assigned  five 
reaches,  l.  That  he  had  nep^lected  to  return 
executions  is<in'il  for  fines  and  cost«.  2.  That 
he  had  discharged  persons  coinmitteil  to  his 
custody  under  execution.  3.  That  he  had  not 
accounted  for  fines  paid.  4.  That  he  had  not 
accounted  *for  money  advance«l  to  him  1*21)  1 
by  the  Secretary  of  the  Treasury  under  the 
special  direction  of  the  President  of  the  United 
States;  and. 5.  That  he  had  discharj^ed  pernons 
from  jtrison  without  authority  of  law.  r«)  this 
replication  there  were  a  rejoinder  and  issues, 
and  in  18X9  the  case  was  tried.  The  verdict  of 
the  jur}' was  for  the  Unitcfl  States.  The  two 
bills  of  exception  taken  at  the  trial  are  set  forth 
in  the  opinion  of  the  court,  and  need  not  be  re- 
{leated. 

^fr.  limdiru  for  the  plaintill  in  error. 
Mr.  J^ar«,Attoni^-Geneml, fertile  United 
States. 
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jifr  /?/'«r(//<y  made  the  following  jioiiaa: 

1.  The  Pre8i<U  nt  of  ilie  Unite^l  Stntea  bolde 

SI  rrlation  toward  llu"  Secretary  of  tlu-Trcn»iury 
(liUcreul  fn>in  thai  which  he  iioMs  toward  the 
Iiead  of  any  other  department. 

2.  No  money  can  be  drawn  from  tlie  treasurj 
but  in  the  manner  and  upon  the  vouchon 
desi^:nated  by  law. 

d.  Where  a  apecial  ducrctiou  is  giveu  by 
posUiTe  hiw  to  the  Preiiident  to  direct  money 
ai>i»iopn,ili'(1  by  law  to  lie  paid  out  of  thctn-ii'v 
ury,  must  Ix?  exercised  by  him  alone,  and  cuu 
not  be  delegated. 

4,  WluTf  mtMicyis  by  law  t^i  hv  drawn  from 
the  treasury  by  h  .spn-iid  auihority.  different 
from  the  usual  manner,  that  8]>ecial  authority 
n>i,w)  Im-  (iri)osilt  (l  ill  tbcTretJMury  Drpartment, 
and  form  [»Hrl  iu  tlie  settlemeiil  uf  ihc  Ireuiiury 
account. 

5.  And:  The  trejwury  transcript  m  not  evi- 
dence, per  «e,  to  charge  a  surety  with  money  so 

tmicl  loliis  {iriiicipul ;  lint  iiuist  h«' ucroinpanicd 
\y  a  copy  o(  the  voucher  on  which  such  pay- 
ment waamade. 

To  sui)port  fliom,  be  arf^ufi  that  the  United 
States  were  bound  to  show  the  exercise  of  the 
apeeial  power  vested  in  the  President.  The 
treasury  tranMr-ript  is  not  c<inclu.sive  fvidcinT 
that  the  money  was  iliawn  from  the  U(  usury 
legally.  (5  Peters.  8  Peters.  375.)  Evi 
dcnro  of  fhf  confents  of  tbr  order  said  to  liavc 
bcL'U  ;.;ivtjii  by  tlic  1're.sidenL  could  not  be  re- 
ceived, as  there  was  no  proof  of  it.s  loss.  (2 
Stark.  Ev.,  350.>  Court  say,  in  1  Peters.  596. 
that  proof  mmt  be  given  of  its  loss,  and  that  it 
was  M  arched  for.  If  tl)e  iiuiney  wa"  not  placed 
with  the  marshal  according  to  law,  the  United 
Statea  cannot  recover. 
291i*]    *As  to  the  serond  exceptioti: 

The  declarations  of  the  mai-shal  tlo  not  bind 
the  sureties;  not  evidence  unless  in  the  regular 
course  of  his  business,  and  he  had  noihini:  to 
do  with  the  docket.  If  an  iudorsemeut  be 
made  on  the  writ,  it  is  his  official  act,  but  not 
otherwise.    (3  Hro.  .1-  l^iiiL'..  i:J2.  i 

The  Act  of  Mary  laud.  February.  1777  {ch, 
13,  sec.  2),  provides  for  the  rec"overy  of  com- 
mon law  tines  byjieri  faeia*  or  ea.  in.,  but  the 
Act  of  YtVI  (ch.  74),  directs  mpitu  ad  mtixfa- 
eUndum  to  be  issued  for  all  tine.s.  Ilete  were 
Ji.  fa.  for  common  law  tinea,  which  proceeding 
was  onntrary  to  law.  The  Act  of  1794  (6h.  54). 
provides  remedirs  aijainst  the  sberifT,  and,  of 
course,  the  mar.«bal;  judgment  .should  have 
been  entered  up  a^aioat  biin.  No  action  on  the 
i  MTir]  iritil  a  judicial  aenlenoe  of  default.  (18 
Joiuis.,  ;jui.> 

Mr.  fjegaii.  for  the  United  States: 
If  the  President  could  not  deU  i^ale  thi«  power, 
he  could  do  little  c»se  but  look  at  marshal  s  ac- 
counts. But  this  court  haverecogniml  the  au- 
thority to  delegate.  {Wihi*jc  v.  Jackaon,  18 
Feten;  10 Peters.  291:  1  Peters.  2m.) 

As  to  the  eviden<;e.  The  < ourt  has  allowed 
reaaooable evidence  to  be  given.  (7  Peters,  89: 
18  Peten.  8.) 

As  to  the  Maryland  practice. 
The  general  rule  i>,  that  an  admission  of  a 
deputy  does  nt»t  hi-.id  surety:  but  see  10  Barn. 
&  Cress.,  17.  317  In  'his  case  the  party  is  dead, 
and  it  ishisdeclaraiinii  airainst  his  own  interest. 
But  the  acts  of  pariii  ^.  part  of  tlie  ».  ,<i jgf'.«^a,  are 
binding.  (8  Wheat.,  m-,  8  Waab.  C.  C.  R.» 
18« 


860.)  The  confession  of  an  under  sheriff  evi- 
dence agaiiMtt  the  aheriff.   (1  Lord  liaym.. 

190.)  At  common  law,  fl.  t't.  could  issue  for 
fines.  (3  Coke.  12  6;  2  Jubl..  19.)  The  ael  of 
Marvland  was  merely  directory.  Inventory  of 
sheriff  evidence  between  other  parlieiL  (Bull* 
er's  K.  P..  249;  2  Campb..  379.) 

Mr.  Bntdli  ii,  in  conclu.Mon: 

The  Act  of  1809  (ch.  199)  gives  the  President 
power  to  tranafer  appropriation*) :  but  no  one 
supiwses  ho  ran  dele^'r.te  tliis  power  to  the  ace- 
refary.  In  Kend/tU't  case  (12  Pttleiisj.the  court 
draw'  a  'distinction  between  general  1*203 
and  8|>ccial  powers,  frcneral  rule  is.  tJttt  dia- 
cretionary  powers  eauuoi  Ihi  delegated. 

}fr.  Ju^h'r/'  Daniel  delivered  the  opinion  of 

the  court : 

This  cau.sc  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  of  the  United  dtatea  for  the  Dia- 

trict  of  Columbia. 

The  defendauts  in  error  instituted  an  action 
of  debt  in  the  Circuit  Court  aj^inst  the  plaint- 
iff in  error,  as  anretv  for  Henry  Aahton.  de* 
ceased,  late  :r.;irshal  of  tlic  Disiriet  of  Colum- 
bia, in  a  bond  e.\ecute<i  by  Ashton.  conditioned 
for  the  faithful  performance  of  the  dutie*  of 
liis  olBce.  On  oyer  of  ihe  liond.  the  defendant 
j>it;uled  generally  couditi(»ns  jierformed  by  the 
marshal  and  his  deputies:  after  t Ids  pleavairkHW 
brencbf«!  of  the  condition  of  the  bond  were 
specially'  ajisigued.  cimrgiug  the  late  mundial 
with  fading  to  account  for  moneys  advanced  to 
him  by  the  Secretary  of  the  Treasury,  under 
special  direction  of  the  President  of  the  United 
SfateH:wilh  not  having  accounted  for  and  paid 
over  moneys  received  by  him  and  his  deputies 
on  execQtiona.  and  with  having;  failed  to  collect 
under  executions  wldch  came  to  his  hands, 
moneys  that  he  ought  to  have  collected  from 
peraona  who  were  aolvent  Issues  were  taken 
to  Ihc  poimtry  tipon  the  several  breaches  thus 
it&sigued,  and  the  jury  impaneied  to  try  those 
issues,  returned  as  their  verdict,  in  suustauce, 
that  the  said  Heirry  .\sIiton.  by  himself  and  his 
deputies,  did  uul  well  nud  faithfully  perform 
and  fulfil  all  the  duties  of  his  office  of  marali&l 
of  the  district,  in  pursuance  of  the  acts  of  Con- 
gress In  such  caaes  made  and  provided ;  and 
tliey  found  the  sum  of  $8,279.2.5,  with  interest 
thereon  from  the  24th day  of  November,189<l,  to 
be  really  and  justly  due  to  the  United  Btateaon 
the  niarshars  l),)nil.  Upon  Ibis  verdict  the 
court  gave  a  judgment  for  f2U,lMH>.  ihe  penalty 
of  the  lx>nd.  but  to  be  discharged  by  the  amount 
assessed  by  the  jury,  together  with  the  eoataof 
suit. 

At  the  trial,  and  before  the  jumrs  wiilidrew 
fn)m  the  bar,  the  dcifcndant  below  tendered 
two  bills  of  exceptions  to  the  ruling  of  the 
court  in  the  cause,  which  bills  of  exceimoneare 
as  follow: 

Defendant's  first  bill  of  exceptions:  On  the 

trial  of  (•as(',  the  plaintiff  s,    to  siip}v>rt 

Uie  hisuiSi  joiued,  on  their  part,  offered  to  give 
in  evidence  the  acoounta  settled  between  ibe 
Unileil  States  *and  Henry  Ashton.late  [*204 
marshal  of  the  District  of  Columbia,  upon 
whose  otlic  tat  bond  Ihia  action  Is  hroo^l 
aiT'iiii^i  Ml'  defendant,  as  one  of  thr  sureties 
therein  uuined.  By  these  ai-counts  it  afipears 
that  a  balance  appears  due  troin  tlje  said  A*b' 
ton  to  the  United  ataies  of  $api5:>.l6  Tint 
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taonldDf  up  the  sai<l  balance,  various  sums 

•  'fmoiiev  wiTf,  fri>in  tinu?  to  tiiin',  duriiij;  his 
ruQtiDuancc  iu  otVicf,  adviinccti  and  paid  to 
kte,  a>«  marslml  as  aforfSiiid,  out  of  t!u-  Troas- 
orjrof  the  Uiiiied  Siaten,  by  order  of  the  Scc- 
RUrr  of  thf  Treasury,  before  the  said  Ashton. 
•8  nuivhal,  hud  rendered  account-H  or  vom  h- 
m.  tbowiiig  that  be  bad  hiiuAclf  advauced 
nd  T«dd  t&  Mine,  or  any  part  f  hereof,  to 

i-nlitl.il  1»y  hi w  to  receive  the  same;  and 
balaac<:8  for  moiMjs  previously  advunccd 
tsUmexiited  on  the  books  of  the  department. 
tttd  before  it  ha<l  liei-n  shown  tliat  the  same  i 
hkd  been  property  applied  and  exjx  iuied,  and  ! 
vben  the  saKI  siim  of  i9:G.4o.5.  IG  was  not  in  I 
fftct  due  from  thf  Tnited  Stati-s  for  any  scrv-  i 
ices  reodere*!  or  moiit-y  exj^wjudud. 

Aid  t|ie  plaint  ItTs  offered  iu  evidence  the 
lMmeDt<s  of  Anbury  Dickins.  formerly  a  clerk 
IB  the  Trest^'ir}-  Department,  and  of  McClin- 
uvk  Younir.  now  cJiief  clerk  of  said  depart- 
ment: which,  reserving  all  objections  to  the 
r'linpeteticT  of  sncb  testimonjr.  it  was  a^rreed 

•  HI  .'  i  i>-  rrrcive*!  as  if  sjiiil  parties  hud  iK-en 
fworn  in  the  case,  and  had  teslided  iu  accord- 
HW  whh  said  statements.  To  the  admirnl- 
bilitT  of  all  which  testimony  the  defendant 
objiirtf.  but  the  court  overruled  the  obje(  ii<m. 
nd  the  defendant,  by  hi«  eoun'wl.  excepts; 
■sd  the  feaid  evidence  beifiL'  thus  adiniiffd  to 
foloilie  jury,  the  ctmuitel  lor  itie  piidutiils 
pnyed  the  eotirt  to  instruct  the  jury .  that  u{h>u 
this  evidence  the  pl^nttff  was  entitled  to  re- 
oanrer  ibe  iuiid  sum  of  $t),44.~>.16  upiiuHt  the 
iMendant:  and  the  court  ovfrruling  the  ob- 
jBCfkn  of  the  defendant  (hereto,  gave  said  in- 
arortion.  to  wbicfa  the  defendant  excepts:  and 
ihecoiirt.  in  ixirsuanee  of  the  t^tatiiu-.  slirn  and 
nltbis  bill  of  exceptionato  all  the  matters  ho 
nkd.  at  aforesaid,  this  11th  day  of  January, 

li.  Thruhtox,  I,.  8. 

Jambs  S.  Morskli..   [i..  h. 

8c"<-ond  bil!  of  exceptions:  In  the  further 
irial  of  ibiM  cause,  the  plaintitTs  produc(Hl  tlie 
and  records  of  tbi<»  court,  sbowimr 
tail  in  «  number  of  cases  where  jiidj^ment  had 
«95*i  bpt-n  entered  *again.st  defemlauts  for 
«^roon  law  dncs.  forfeitures  and  costs,  ad- 
M»d  mpainst  the  said  defendants,  and  the 
«la  defendants  had  paid  the  said  amounts,  so 
rcsjurtively  a«ljudjfe<l  asraiiist  them,  to  the 
aaohai.  and  entries  were  thereupon  made  by 
iisarid  manhAl  or  his  deputy,  on  the  dockets 
vf  saiii  courts,   "money  m:ide  :i!)d  ready." 

'OkooeT  paid,"  and  tiiat  the  amuuuis  so  rc- 
oissdW  said  marriial  amounted  to  the  sum 
of  

Aad  ihc  plainlilTs  further  prove«l  by  the 
tektto.  recoras.  Ac.,  as  Hf<>r<*^Hid.  that  certain 

^an»  nf  money  wen*  ai!jnd..'f  .l  by  the  court 
^onsaid.  airninsl  c«rriain  defendants.  ff)r  com 
toon  U»-  fines,  forfeitures,  and  <'ost.s,  upon 
vMch  writs  of  ea.  aa.  were  issued,  which  writs 
Weietomed  by  the  mnrshal,  "satisfied  mar- 
'lil!  "         sbiHNed  tliat  the  Niid  SUOIS  SO  re- 


by  said  Ashlou  amountcii  to 


objected  to  the  said  sct- 

dll  ■^Kntnt^  as  iK'iriu;  rcLdvera'iIe  in  thisnr  tion 
afUBSt  tbc  said  dcfcudant,  and  prayed  tbe 
oovt  to  instmct  the  jury  that  he  was  not  liable 

'hfff'fnr:  h:it  t!it'  coi!:!  refused  so  to  instruct 
^fscj,  and  instrucled  them  that  the  defend- 


ant WHS  liable  for  the  amounts  so  received  by 

said  Ashton. 

To  which  refusal  the  defendant,  by  hiscoun- 
s<-l.  excepts,  and  prays  the  court  to  si<jn  and 
8<^>al  this  bill  of  exceptions,  which  is  lone  ac- 
cordingly, this  11th  day  of  January,  1840. 

W.  ('UANTH.  [L.  8.] 

.Iamj-:h  S.  MouhKt.L.  [i,.  8. J 

The  statements  of  Ashury  Diekins  and  Mc- 
C'lintock  Younjr.  referred  to  in  the  first  tdll  Of 
exceptions,  are  in  the  followiiiLr  words: 

WA!*UJ.Ntiii»N.  .Iiinuary  11,  1840, 
Dkau  Sir:  In  compliance  with  your  re- 
(|U<'.s|,  1  now  slate,  as  I  mentioned  to  yoj  verb- 
ally, Hoine  lime  ago,  that  it  is  wjihiu  my 
recollection  that  soon  after  the  passing  of  the 
"  Act  of  the  :nsi  of  .Janu-iry.  1823.  concerning 
the  disburscmeni  of  public  "money."  the  Secre- 
tary of  the  Treiusury  wus  spi  rially  nuthori/.ed 
ana  directed  in  writiug.  by  the'Frusidcnt  of 
tbe  United  States,  to  make  such  adranoes  of 
money,  from  time  to  time,  to  various  (  lasses 
uf  the  disbursing  ulhcei-s  of  tbc  goveru- 
menl.  and  among  others  to  tbe  marshals 
of  the  United  Stales,  as  should  Ix-  found 
necessary,  lo  the  fuitiiful  and  promj)t  dis- 
chart;e  of  llieir  respective  duties,  and  to  the 
*fiiltillment  of  the  public  cngagejnent.s.  [*1590 
Tlie  papers  containing  tl*esc  directious  of  the 
President  were,  as  I  believe,  destroyed  in  tlie 
late  burning  '^f  'he  treasury  building. 

I  uuj.  ilear  sir.  sincerely  yours, 

AnUL'UY  DU  KISS. 
To  Frnncil*  S.  Kti/,  K-<tj.,  <fV,,  ttr.,  tJr. 

Di£Ai(  Siu;  In  reply  U)  your  incpiiry,  1  have 
to  State,  that  all  advances  to  marshHis  U.  8. 
are  niiule  by  the  Sicretary  of  tbe  Tn-asury, 
and  not  by  direcliou  of  the  accounting  t)tbccTs, 

Yours  resp  y, 
11th  January,  1840.  McC.  VoUKO. 

F.  ti.  Key,  Emf. 

The  questions  present e«l  for  consideration 
hert?  upon  the  aforeiroitiLT  bills  of  excejitions, 
and  the  proofs  to  which  lliey  refer  are  these: 

1.  Whether  tbe  sums  of  money  placed  in  the 
bands  of  the  late  marshal  by  the  Secretary  of 
tbc  Treasury-,  and  forming  a  part  of  the  aggre- 
gate found  by  the  verdict  of  the  jury,  were  so 
advanced  in'  conformity  with  the  law,  as  to 
create  a  liability  on  the  part  of  the  sureties  of 
the  m:irsh:d  for  their  proper  application  by 
thatolliccr;  and. 

S.  Whether  the  several  sums  admitted  to 
have  been  paid  to  the  marshal  upon  executions 
for  tines,  forfeitures,  and  eo-!s  adjudged 
8gain.9t  various  defendants,  and  as  to  a  part  of 
which  sums  the  marshal  or  liis  deputy  had 
made  upon  "Uie  dockets  of  tiie  court."  the 
following  entries,  "money  made  and  ready " 
and  "money  paid;"  and  as  to  other  portions 
«»f  which  levieti  on  executions  for  tines  and 
forfeitures,  the  marshal  had  made  on  the  exe- 
cutions themselves  this  entry,  "satisfied  mar- 
shal," were  so  proved  to  have  been  received  by 
the  marshal  in  virtue  of  his  oJlice.  as  to  render 
his  sureties  responsible  for  these  h'tler  sums. 

Under  the  flrsi  of  these  inquiries,  it  is  con- 
1  ended  for  the  plaintiff  In  error,  that  the  Act 
of  Congress  of  January  HI,  \H2li.  expressly 
prohibits  the  advancing  of  public  money  in 
any  case  whatsoever,  except  under  the  special 
direcliou  uf  the  Fresideut,  to  the  disbursing 
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olTinrr^  of  ihc  govcruumnt,  for  Ihc  faiUifulaud 
pruini*t  discharge  of  their  public  dutieSy  and 
to  the  fulfillment  of  tin- ])ul')if  faith ;  and  il  is 
insisted  upon  jis  tlie  cr>rrecl  iuierpretalion  of 
this  statute,  that  the  power  therehy  ve«le<i  to 
207*]  iiKikc  advnnces  for  the  *j)ub1ic  service, 
is  iiui  one  apix  rtaining  to  the  oltice  of  Presi- 
dent, but  18  an  authority  strictly  personal  and 
ministerial,  to  Ik*  exercised  in  ever}'  instance 
only  by  the  individual  himself,  by  his  own 
hand,  and  never  in  any  re8|H!ct  to  be  delegated. 
Such  an  interpretation  of  the  law  this  court 
can  bv  no  means  admit.  Whfle  it  has  been 
doubtfr>s  ihr  f)1)j(ct  nf  roiii;ri"is  to  secure 
economy  and  regularity  in  uublic  disburse- 
ments, and  for  that  end  to  limit,  as  far  as  was 
proper,  tlic  disrntion  nf  stibordinale  agents 
over  the  pubhc  mont'v,  il  never  can  be  reason- 
able to  ascribe  to  them  a  conduct  which  must 
defeat  every  beneficial  end  tlicy  could  have  in 
view,  and  render  tin*  trovernuu  aian  absolutely' 
impracticable  min  liitK  The  President's  duty 
in  general  requires  his  sup<;rinlendcncc  of  the 
miministration;  yet  this  duty  cannot  require  of 
him  to  becx>me  tfie  administrative  othcer  of 
every  department  and  bureau,  or  to  perform  in 
person  tlie  numerous  details  incident  to  serv- 
ices which,  nevcrtht  lc-s,  he  i^,  in  ji  ( orncl 
sense,  by  the  Consliluiiou  and  laws  required 
and  expected  to  perform.  Tlibcannot  be,  1st. 
Because,  if  if  ui  rr  praetic.dilc,  it  \M>tild  be  to 
abiiorb  the  duties  and  resi>oiisil>iliiies  of  the 
various  departments  of  the  government  in  the 
]>rrsnnal  action  of  the  one  chief  executive  ofH 
cer.  it  cannot  i>e,  for  the  stronger  reason, 
that  it  is  hnpnictiaable— nay.  im|)ossible.  The 
p<wition  here  assunie<l  may  be  illii-irafcd  in 
the  single  example  of  a  marshal.  TLiss  oHii  »  i 
has  various  duties  to  perform,  which,  tht'ii^h 
well  understood,  yet  all  of  them,  as  to  duration 
and  extent,  contingent,  and  var\'ing,  of  course, 
ivH  to  the  fjiiotititin  of  expt  ii-c  attrndiiiLT  tli.  ir 
performance,  lie  is  to  summon  and  pav  umnd 
and  petit  juries  and  witnesses;  to  provide  sla- 
tioiicrv  and  fticl  for  tire  court;  u^iiards  for  the 
transportation  and  safe  keeping  of  prisoners; 
to  pay  tlie  per  diem  allowed  to  clerks  and  at- 
tomrys,  and  other  im-idfiita!  rharircs.  If  the 
argument  for  the  plaiiiiiJl  in  trror  be  curteci,  iL 
would  he  indispensable  either  that  the  Presi 
dent  should  a.scertain  (and  that,  too, before  their 
|K'rforniance.  or.  in  other  words,  their  exist- 
ence) these  indelinable  services,  and.  when  .so 
aacertamed.  tliai  he,  under  his  own  hand,  and 
none  other,  should  give  special  written  instruc- 
lioiis  U'V  till  jiavmenl  of  each  one  of  them;  or 
that  the  manOiul  nhould,  upon  credit,  or  from 
his  own  private  resources,  obtain  the  perfonn- 
ance  of  these  services,  and  await  his  re-im- 
burscment  upon  accounts  to  he  subsequently 
208*]  aHowed  and  certified  *by  the  court. 
Such  consequences,  so  fraught  with  misclncf 
to  the  public  service,  utterly  inrbiii  iIh-  i  on 
struct  ion  of  the  law  efmt«"n<lc«l  for  by  the 
plaintifT  in  error.  If  It  t«  asknl.  How,  then, 
shall  the  provisions  and  the  pur{Kiseji  of  the 
statute  lie  fullilled?  the  answer  is  obvious,  and 
satisties  at  once  the  meaning  of  the  law  and 
the  public  exigencies.  Average  estimates  may 
be  furnitd  of  ilic  (  Xiii  iises  incident  to  the 
courts,  and  instructions  may  be  given  by  the 
President  to  the  Secretary  of  the  Treaaury  to 
make  advaooet  from  time  to  time,  either  upon 
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the.  basis  of  those  estimates,  or  upon  ^ate- 
mcnts  or  requisitions  made  by  tlie  marshals 

themselves,  showing  the  nc-cc<i.^ity  of  i  Ivnr  < 
to  meet  the  public  service.    And  thh  plaiu 
and  only  feasible  mode  of  complying  with  the 
law  appears  to  have  been  adopted  and  to  h  in- 
become  the  settled  usage  of  the  government, 
isj  shown  by  the  testimony  of  Asbnry  Dickins. 
admitted  by  the  parties'  tn  he  received  as  if 
taken  upon  oath,    li  iis  insisted,  however,  that 
if  this  interpretation  of  the  statute  be  the  true 
one,  still  a  compliance  with  its  requirements 
hiis  not  l)een  shown ;  that  neither  is  an  order 
from  the  Pr^ident  to  the  S<'<  ritary  of  the 
Treasury  nor  the  copy  of  such  au  order  pro- 
duced; nor  is  the  amenoe  of  both  or  either  of 
thes<.*  so  at  counted  for  as  to  authorise  the  ad 
mission  of  inferior  evidence  to  supply  their 
place.    How  stands  this  objectiont  Dtddas, 
formerly  ,1  clerk  in  the  Treasury  Department, 
states  it  Jo  be  a  fact  "  within  his  rewillection, 
that  soon  after  the  passing  of  the  Act  of  .lann 
arySl,  1828,  concerning  the  disbursement  of 
tlie  public  money,  the  Secrelury  of  the  Treas 
ury  was  specially  authorized  and  directed  in 
writing,  by  the  President  of  the  United  States, 
to  make  such  advance9  of  money,  from  thne 
to  time,  to  various  classes  of  di'^l)ur-In;:  officers 
of  the  eovemment,  and  among  others  to  Ibe 
marshals,  as  should  be  found  neceasary  to  the 
faithful  and  prompt  discharge  of  their  n  sjx  rt 
ive  dutie^^,  and  to  the  fultillmentof  the  pulilic 
engagements.    The  papers  containing  these 
directions  of  the  President  were,  as  he  believe* 
tiestroyed  in  the  late  liurning  of  the  treasury 
building."   The  general  principle  as  to  the 
atlmissi^iility  of  secmidary  evidence  is  familiar 
to  iill.  mul  will  reci'ive  no  couuneul  from  the 
court;  but  we  will  simply  inquire  whether  the 
facts  here  shown  do  not  pr^nt  n  <  nse  falling 
within  the  operation  of  that  ptiiH  i|>le.  What 
does  Dickins  prove?    Isl,  The  existent  «•  .  f  the 
special  written  instruction  *from  the  [*J59U 
President,  made  expressly  to  carry  into  effect 
the  law  of  1828,  and  fortnine  the  establisbe<l 
rule  and  usage  of  the  department;  2d.  The 
conflagration  of  the  Treasur)-  Department,  the 
Icrral  and  proper  df>positorv  for  this  in^true 
lion;  and,  3d.  The  belief  of  the  wiiuei?**,  then 
a  clerk  in  the  department,  ami,  by  conse- 
quence, to  II  emit  extent  rnq-ni/ant  of  it>  ur 
rangemeut  untl  cuuilUiou.  that  the  ducuniriit 
was  destroyed  in  that  conflagration.  Auihori 
lies  nee<l  not  b<!  multiplied  to  show  that  ttie 
case  before  us  is  completely  within  the  rule 
respectinii  s.cnnd.iry  evidence,  a  single  decis 
ion  of  lixu  court  will  be  cited,  as  placing  thst 
matter  wholly  iK-yond  controversy.    In  JUgff 
v.  T.ii/r.'<  fO  Wheat..  tSOi.  the  court,  after  Ihv- 
ing  down  the  general  rule,  proceeils  thus:  "  it 
is  contended  that  the  affidRvH  is  defective;  not 
Ix'inir  «tiflU'tentlv  certain  and  positive  ais  tn  iLp 
l(ws  ot   ilic  jHtrlicular  wthiiig.      I'hv  niliaut 
only  stales  his  impression  that  he  tore  it  up; 
and  if  he  did  nnt  te;ir  it  tip,  it  lias  become  losJ 
or  mislaid,  thai  lhi.s     in  the  uiiernalivc,  mud 
not  certaiin  and  positive.    We  do  not  concur 
in  this  reasoning.   An  impression  is  an  image 
tixed  In  the  mtnd;  it  is  belief:  and  believing 
the  pjiper  in  ipK  siion  was  ilrstroyed  has  been 
deemed  sutUcient  to  let  in  the  secondaiy  evi- 
dence." The  teatimmiy  of  Diddiis  mtm  lo 
this  oourt  much  more  dlnot  upon  tite  point 
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than  ibai  admitted  in  the  case  of  liigy^  v. 
Ttjtot ;  vte  consider  it  an  fully  justifying  oral 
proof  of  the  contents  of  the  instrument  to 
which  if  related,  and  as  establishing  the  char- 
•rter  and  imr«ort  of  that  instrument,  as  well  as 
the  u«>aire  founded  thcre\ipon;  and  upon  this 
fact  of  the  usage,  Dickins  is  corroborated  by 
the  testimony  of  Young,  the  chief  clerk  in  the 
Trwury  Department  at  the  time  of  the  trial. 

Id  considering  the  second  exception  made  by 
the  defendant,  it  may  be  remarked  that  the 
priund-s  of  the  exception  are  not  stated  with 
that  distinctness  ana  precision  necessary  to 
clear  it  entirely  of  oliscurity ;  slill  the  statement 
b  thought  to  contain  enough  to  guide  the  court 
to  a  correct  solulion  of  the  (juestion  involved. 
The  second  bill  of  exceptions  hcts  forth  that 
the  pbintifTs  produced  the  dockets  and  records 
of  ihe court,  showing  that  in  a  numlwr  of  cases 
where  judgments  hud  been  entered  against  de- 
(eodants  for  common  law  fines,  forfeitures,  and 
ro«ts.  and  the  said  defendants  had  paid  the 
amoQDt*  so  resjx-ctively  adjuilgefl  against  them 
In  I  he  marshal,  and  entries  were  mmle  by  the 
300*]  said  •marshal  or  his  deputy,  on  the 
Mill  dfxrkets,    "money   made   and  ready," 
'money  paid;"  and  that  the  amounts  so  re- 
ceired  amounted.  &c.   And  again :  The  plaint- 
iff* further  |>n)ve<l  by  the  dfx*kets,  records,  &<.•., 
thai  certain  sums  of  money  were  adju<lg«*d  b}' 
thf  court  against  certain  defendants  for  fines, 
forfdtureii.  &c..  uj)on  which  judgments,  writs 
Iff «.  M.  were  issunl,  which  writs  were  rc- 
toraed  by  the  marshal,  "satisfied  marshal," 
ud  (bowed  that  the  said  sums  amounted,  &<:. 
la  the  evidence  set  forth  Ufmn  the  face  of  these 
eutptkxu,  nothing  particular  is  disclosed  rela- 
tive to  the  modes  of  proceeding  on  executions, 
or  of  the  meaiu  in  practic*e  by  the  court  for  re- 
cardinK  and  prtvserving  the  evidence  of  such 
prooeedingH,  or  of  the  tuts  and  returns  of  the 
•lAeen  whf»  may  be  charged  with  the  manage- 
■entof  final  process;  of  coun^e  nolliing  is  ad- 
4iioed  to  impeach  the  regularity  of  the  recep- 
tioo  br  the  court,  of  the  returns  and  entries 
wde  Dy  the  marshal,  or  of  the  manner  of  plac- 
iagtbem  pennanenll}-  u|>on  the  archives  of  the 
eoort.   But  it  is  a<imitted  in  Uie  exception,  that 
■H  theie  things  are  ap|Mrent  on  the  records, 
HlL:  The  judgrmenLs  and  executions;  the  re- 
cdpc  of  the  money  by  the  marshal,  and  bi<^  ad- 
vritms  of  the  n-ceipt  thereof,  lioth  by  liim- 
«rif  and  his  deputies.    These  facts  are  concede*! 
lobe  partM  of  the  riK^orrls  of  the  court  to  which 
tb*  imcvT  pn)|KTly  U'longiil.  atid  Ix-fore  which 
Ui  ouoduct  was  regularly  cogni&tble:  a  Iri- 
boBi]  in  all  res{>ect.s  competent  to  pass  upon 
Utarts;  ctmipetcnt  to  fashioti  its  records,  and 
to  preserve  the  evidences  of  its  own  proce«'dings 
ad  of  the  acts  of  its  officers.    The  acts  of  this 
ttnn,  then.  muht.  in  the  first  instance,  be  pre- 
■HMd  to  be  regular,  and  in  conformity  with 
Xftled  UMffe;  and  they  are  conclusive  until 
U«T  ihall  Be  reversed  by  n  comi>eient  power. 
MM  upon  a  ra**'  properly  made.    L'pon  Inlh 
tbeinirtrur''  n-i  L'iven  an<l  exceple<l  t«),  in  this 
ouMe,  w»  e  the  opinion  of  the  Circuit 
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ne  on  to  Ik*  heanl  on  the  (ran- 
ifd  from  ilie  Circuit  Court  of 
the  I'nited  J?late»  for  the  District  of  Colombia, 
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bohien  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel;  on  consitleration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed. 

AlT'KSCmneh  ('.  C,  Bl». 
CUeil  --'Qirt.,  iXl^. 


•ANDREW  DUNCAN.  Plaintiff  <«  [*301 
Error, 

V. 

ISAAC  DARST.  IIENHY  DAHST.  and 
JACOB  DAUST, />/i/*rf<i7i^. 

One  in  custixln  ""fffr  UniOd  Statin  irrit  can- 
not be  di^harged  ttnder  State  laic. 

A  i>er8on  In  custody  under  a  rapiiiM  ntt  m^iMfnrii^U' 
dion  iiwiicd  under  the  auttiorlty  of  the  Circuit 
Court  <if  th«  l'nlt««d  Status,  cannot  legally  In-  dls- 
chartfed  from  iin|irisonuient  t>y  u  Sttito  ofllcer,  act- 
InK  under  u  State  insolvent  law. 

THIS  case  came  tip  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Kiwtern  District  of  Pennsylvania. 

The  facts  in  the  t:»ise  were  not  disputcfl.  and 
were  as  follows: 

Isaac  Darst,  Henry  Darst,  and  Jacob  Darst, 
citizens  of  the  State  of  Oliio.  rccftvcrcd  a  ju<lg- 
mcnl  ill  the  Circuit  Court  of  IVnnsylvania. 
against  one  Jacob  Hoth,  who  wilh  arrested  on  a 
rapiiiH  nd  ndfi/tfuru  ufhim.  ami  haudcil  ov«  r  for 
safe  keeping  to  Andrew  Diiucaii.  slieriir  of  the 
County  of  York.  This  was  on  the  (Ith  of  De- 
cemU-r.  On  the  ne.xt  d.ny,  Uoth  applied 

to  George  narnilz,  an  associate  judge  of  the 
Cfiurt  of  C(»ninion  PIea>  for  the  County  of 
York,  for  the  benefit  of  an  Act  of  the  Legisla- 
ture of  Penn.svlvania,  passed  r)n  the  28ih  of 
March.  182(1.  entitled.  "A  supplement  to  tin* 
act  entitle  A  supplement  to  the  act  entitled  An 
Act  for  the  relief  of  insolvent  debtors,  pas.st!d 
the  twenty  ninth  of  January,  one  thousiind 
eight  hun<ired  and  twenty." 

The  first  section  of  the  act  n?f erred  to  is  as 
follows : 

"  That  if  any  debtor  shall  hereafter  Iw  ar- 
resteil  or  held  in  execution,  on  a  bjiilpiece.  in  a 
civil  suit,  and  who  shall  have  resided  six  months 
in  this  Commonwealth  previously  thereto,  he 
nxny  api>ly,  when  arrested  on  execution,  to  the 
pri-sident  or  any  associate  judge  of  the  Co\irt 
of  Common  Pleas  of  the  county  in  which  he  is 
so  arrested,  or  when  held  on  a  l)ailj»iece,  may 
apply  to  the  president  or  a.ss<M'iatc  judge  of  tlie 
said  court,  in  the  county  in  which  the  suit  was 
insiitutcd,  and  give  boml  to  the  plaintiff  or 
plaint itfs.  at  whose  suit  iie  is  so  arrcste<l  and 
hehl,  witli  such  siK!urity  as  shall  Ik-  rc(piired 
and  approved  of  by  the  said  judge:  the  condi- 
tion of  which  Iwnd  shall  Ik;,  that  the  said  debtor 
shall  be  and  appear  at  the  next  Court  of  Com- 
mon Ph'Ms  for  .said  county,  and  there  lake  the 
benefit  of  the  insolvent  laws  of  this  Common- 
wealth, an<l  to  stirren«ler  himself  to  the  jail  of 
the  said  county,  if  he  fail  to  comply  with  all 
things  required  by  law  to  ♦entitle  him  [*ii015 
to  Ik*  dischargetl.  and  generally  to  abide  all  or- 
ders of  the  said  court:  whercui)on  the  siid 
judge  shall  give  an  order  to  the  sheriff,  consta- 
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ble,  or  oUier  person,  having  such  debtor  incus- 
tody,  to  forthwith  discharge  htm  npon  his  pay- 
ing llic        fvi's,  if  any  l>c  due." 

It  wasaulmitted  that  tiiisacl  was  iu  forcti  on  Uic 
7th  of  December.  1 639,  and  for  a  long  time  after- 
ward«;  that  TVith  lim!  resided  in  the  Common 
wealth  of  Penni^ylvania  for  »ix  inoiiUis  previ- 
ously to  bis  apph'cal  ion,  and  tlitil  he  complied, 
in  all  rc^pwts,  with  tlie  provisions  of  the  above 
st-ftion.  The  judsfe  s^ve  an  order  to  the  sher- 
ilT  huviD<;  Kotli  in  custody,  to  forthwith  dis- 
charge him  upon  his  puying  the  JoU  fees,  and 
lie  wjis  thereupon  disclmiged. 

Darft  hrouglit  an  action  ag-uinst  Duncan  for 
an  escape,  who  pleaded  Kpccially  Uie  above 
mattim  in  his  defense.  The  plnintffF  demur- 
red to  tilt'  iilcii.  and  the  dernurrrr  was  siist.iined 
to  the  Circuit  Court;  and,  upon  the  validity  of 
this  demurrer,  the  case  was  brought  up  to  this 
court. 

The  stalule  of  Penu'*yivauiH,  alH^ve  recited, 
rcHjuired  the  potty  who  (feslred  to  !)<•  discharged 
from  imiirisdnmciu,  to  ltIvc  IvmkI  ilmt  he  wou'd 
appear  at  the  next  Court  of  ( 'oimiiou  Pleas,  nml 
there  take  Uie  henetit  of  the  insolvent  laws  of 
the  Commonwealth.  l'p<tn  a  reference  to  the 
acts  then  existing,  it  will  he  found  that  the 
privileges  coofcncd  upon  the  debtor  and  the 
duties  reouired  of  hiui,  by  the  insolvent  laws, 
arc  the  forlowin*?:  He  was  to  be  declared  free 
from  im|tri<on:iirnt,  iint  only  ujKin  that  '^nit, 
but  from  tiubsiequeol  arrotft«,  on  hiti  giving  a 
warrant  to  appear  in  conrt:  and  although  the 
properly  which  lie  might  subsequenily  actiuhc 
was  t?ubject  lu  execution,  yet  the  court  wuh  at 
liberty  toexemp:  ii.  [novidf*!  two  ilurds  of  his 
rr('diti»f«  tis.m.Mited,  Thedutiis  rcipiitcd  of  the 
de'Uor  were,  that  Im;  should  liaTid  in  a  list  of 
liiK  property,  creditors,  delns,  and  lo».ses:  that 
be  should  not  bu  guiUv  of  collusion  or  false 
swearing;  that  he  should  not  conceal  or  con- 
vev  away  hi.s  properly,  under  penally  of  im- 
prison men! :  and  that  he  should  be  habie  to 
punishment  at  hard  labor,  if  fonnd  to  he  a 
fraiiiliilciit  dchlor.  The  pro|)erly  of  and  debts 
due  to  the  debtor  were  vutiied  ia  trustees,  who 
were  to  convert  tliem  into  cash  and  divide  It 
amon:z  th«'  rrr-ciitors;  the  surplus;  If  any,  1je> 
longing  to  the  debtor. 

303*1  «Thb  is  the  praoess  Ihrouirli  wiiic  h 
\[  \VH«»  necessary  to  |xiss,  iiccording  to  tlu-  l)()ii(l 
of  auyone  who  miglit  lie  discharged  from  im- 
prisonment, as  liolli  wtws. 

Mr.  Betid  for  the  pUiiotifl  in  error. 

.Ifr.  /VnrMW  for  defendant. 

Mr.  Jlfnid^  for  phdntifl,  look  the  followbig 
positions ; 

1.  Tne  8d  section  of  the  Process  Act  of  the 

10th  May,  1828,  expressly  adopted  the  Act  nf 
A^mbly  of  Pennsylvania  of  the  2&ih  March, 
1880.  and  partlcnlafly  the  first  section  Uiereof. 

tu^  a  part  of  !lie  proceedings  on  writs  of  execu- 
tion. is.su(  (l  (lUt  of  the  C(mrt8  of  the  lJnite<l 
Stales.  sitiiiiLT  ^\  iihin  the  State  of  Pennsylvania, 
and  ilic  discharge  ilierL-for  of  the  njud  Jacob 
lloth.  iu  pui>uaucc  iheretd,  wsio  a  lawful  one. 
and  obligatory  both  yi\x)n  the  said  sheriff  of 
York  and  the  plaintilT  in  the  execution. 

9,  That  the  sai<l  defendant,  a  State  orticer.  in 
tl)iis  (ilK-yiii;;  the  legal  order  of  a  .-^laie  judge 
under  a  btate  law,  adopted  by  the  exprew 
words  of  an  act  of  Oongress.  wan  not  guilty  of 


j  8.  That  under  the  circumstances  appeariiu^ 
I  on  the  record,  no  action  of  debt  for  an  escape 

I  would  lie  against  tlu^  plaintiff  in  error. 

To  sustain  these  positions,  he  referred  to 
I  Wai/man  v.  Southard  (10  Wheat.  1).  UnOtd 
■  StuU"  Batif.-  v.  JTalhtfarl  (10  Wheat..  .^1).  Rcer* 
V.  Udughtou      Pelcrs*,  329),  Ltotn  v.  i>«r<ii(15J 
I  Petew,  46),  Anm  v.  timith  (16  Peters.  808): 
!  Brofuion  v.  Kimk,  decided  at  the  present  term 
In  y  Peters,  .S62,  all  the  laws  r^ulating  J^taie 
otticers  were  adopted,  and  the  reason  b  fomid 
in  12  Wheat..  283. 

In  ITyD.  the  United  States  applied  to  the 
Stales  for  the  use  of  their  jails  ( 1  Story.  70.  207i ; 
and  Pennsvlvania  complied.  {^Z  Smith's  Laws 
of  Pit..  618.>  \Mr.  Htkd  referred  to  and  com- 
mented uiion  tlie  several  acts  of  Con.rress  re- 
specting writs  and  proc4.>$^eH.  and  traced  the 
history  of  laws  relaxing  imprisonment  for 
debt.] 

Mr.  Pmrotf,  for  defendants,  entered  into  a 
critical  examination  of  the  powers  of  the  federal 

government  and  States.  an<I  contendcfl.  that 
whether  the  Act  of  C<»ngres8  i>{  Ib^y  aUtjpieil 
State  insolvent  laws  or  not,  it  did  not  intend 
that  they  should  Ihj  enforced  by  State  otlicers. 
to  the  exclusion  of  the  jurisdiction  of  the  Tuiieil 
States  courts.  He  then  reviewed  the  cns4'.«i 
cited  on  the  other  side,  and  maintained  that 
thev  did  not  authorise  the  positions  assomed. 

I    The  argument  njatle  on  the  other  side  takes* 
I  the  same  ground  as  tlie  dissitnting^  opinion  of 
Mr.  .Jnt^iiee  Thompson   ir.  the  case  of  Otfden  v. 
Siuiuhra.    But  the  ct>url  did  not  so  think.  In 
1 1819.  Pennsylvania  paiwwl  a  law  exempting 
I  females  frtim  imprisonment  for  debt,  which  whs 
:  not  enacted  by  Congivh*.  uiuil  18ii8.    in  llio 
j  mean  time,  they  would  have  been  sull|jecttOCliis 
j  process  from  the  federal  court,  if  the  nrgtiment 
,  on  the  other  8i<le  lie  correct.    In  1828,  it  Wiis 
I  declared  that  the  United  States  courts  should 
'  have  the  same  rules  as  State  oouru.  Suppose 
a  man  imprisoned  under  process  from  both 
courts;  conUl  he  come  out,  under  the  liisolvent 
Law.  from  one  and  jiot  the  other?   If  so.  bow 
have  they  both  the  same  rules? 

Mr.  Justice C\Tno2ii  delivere<i  the  opinion  of 
the  cTiurt: 

It  appears  from  the  record  thnt  in  1824  Darst 
and  others  recovered,  in  the  Circuit  Court  c»f 
the  United  States  for  the  Eastern  l>i>tMct  of 
PennsylvaniH.  a  judgment  against  Jacob  liolh. 
for  the  sum  of  ^o.4(>5. 

In  November,  1832.  a  eapiiu  ad  Mti*fanen- 
dnm  was  sued  out  against  him,  reUurnable  to 
t  he  April  Term,  1888.  of  the  court.  On  the  6th 
of  December.  the  marshal  arrested  Koth. 

and  delivered  him  to  Duncsn,  the  sheriff  and 
jsller  of  York  County,  for  safe  keeping  in  the 
jail  of  Thnt  coiinfy,  until  dischnrin-d  by  due 
course  of  iuw.  <  >u  ilie  7ih  of  December,  Dun- 
can dischufged  him  from  custody,  and  Xbm 
present  suit  w.is  hroimiii  f(»r  nn  escape. 

lieplea<led  in  juslitkaliou,  thai  Koih  applieil 
to  G.  U.,  »u  lussociate  judge  of  the  (  «'arl  of 
Common  Pleas  of  York  County,  gavu  bund  and 
fwcnrity  to  apjtear  st  the  next  Court  of  Common 
I'leas,  then  and  tliere  to  take  ilie  lj<  ii<'tit  of  the 
insolvent  laws  of  Pennsylvania;  and  to  sur- 
render himself  to  the  jail  of  the  coohIt,  If  fen 
failed  to  comply  with  all  iblags  required  hjr 
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fo  entitle  htm  to  be  dii^harged.  &c.  To 
plea  there  was  a  demurrer,  mA  judgment 
fnr  ihe  plaintifTH. 

To  Jhf  rp^iilarity  of  thv  writ  of  cupia*  oil 
<ntu^'vif)iduin;  to  its  i-xcnition  on  the  bo<iy  of 
R-Mh:  or  to  his  deliverv  to  Duncan  as  the  proper 
;^iler  to  receive  him.  there  is  no  ol)jeclion  made : 
'  (A^e  turns  exchwively  on  the  question, 
vbeiber  by  giving  *boiid  and  aiicurity 
to  tppeir  fa  the  IiMolTeul  Court,  the  eherlff 
WL*  authamed  to  leleaae  Roth  from  imprimn- 
neat. 

It  ii  admitted  that  had  Rnth  been  arrested  by 

1  ^Inrriff  on  a  '••i  isMicI  fmrn  a  State  court 
of  Pennsyivania.  a  discharge  would  have  l)een 
prr^ron  hisfj^ving  the  bond:  und  it  is  con- 
f*»de«i  the  wime  consequence  followed  in  ihis 
OM.  because  ilie  acts  of  Congress  had  adopted 
the  modes  of  procecdinfi;  on  final  process  gov- 
miof  tbe  8t4tc  courts  and  otficers. 

This  briniES  up  the  ciuchtion.  to  what  ext4>nt 
("'"inirrF«*  had  ad<)iit(i!  tlir  varimi-  causes  of  dis 
chai]^  iin  It^),  provided  by  Uie  State  laws, 
far  Ike  nfl^aw  of  debtors,  imprinoned  by  virtue 
f'fw'iN  f  if  ■•n  Ml  iHsued  by  courts  of  the  United 
Staits.  beyond  the  Stole  laws  adopted,  it  is  set- 
iJhI  (be  federal  oonrts  are  not  bound  to  eon- 
'i>nri  ''1  "^ffite  regulations.  Wh  if  Stntc  laws 
»^y.  und  regulate  the  uKnies  of  proceeding  in 
lie  emits  of  the  United  States,  depends  on  a 
;invper  undenttaddiog  of  the  acts  of  Congress, 
"D  ih^  subject. 

Tbe  tin,;  in  order,  is  that  of  1789  {ch.  21 ,  sec. 
i],  which  declares,  the  fomw  of  writs  and  exe- 
•titionA.  and  the  modes  of  process  in  suits  at 
foaimon  law.  »hall  lie  the  same  in  each  State 
r^pectirely  as  are  now  used,  or  allowed  in  the 
'DTveneoonrtii  of  tlie  «anie.  This  act  was  tern- 
jofary,  Imt  i«  n-fc-rrcd  to.  atul  in  jmrl  s^incliiniid, 
&J  Ut« of  1793  (cU.  m,  sec.  3).  This  dcdares: 
tnst  the  fonns  and  modes  of  proceeding,  in 
'OiteRj  C(imiuon  Iaw.  shall  hr  the  narnc  as  aro 
rt)w  used  in  llie  courts  of  the  United  States  re- 
-[*>ctive]r.  In  purauonoe  of  the  Act  of  1789 
'rh.  2U." 

Bj  tiie  f«r«t  At  (  I  ion  of  the  Act  of  1828  (ch. 
Iti  ij  proces«<'ft  and  modes  of  pror<>ed« 
!];(»  highest  State  court  of  orii^inal  Juris- 
<flflinf;  ire  prescribeil  a«  applicable  t«ilhe  courts 
•111-'  lairwl  State**  in  the  St  at  e.H  respectively 
iwUctine  into  the  Union  after  1789. 

Bat  tbe  third  see^n  applies  to  the  old  and 
:■•»  >^i'lf«  ii jinny,  except  Louisiana:  and  de- 
' -j:^  'That  writs  of  execution,  and  other 
fl*sl  jUTOcasi.  nsned  on  judgraenis  and  decrees, 
L,'  l  ih''  priK  i  .  .'.inirs  Ihcreupon,  shall  be  the 
^imr  ill  eaith  J>!Htt!  rcspectivtiv.  as  are  m»w  used 
iithBr<»urts  of  6uch  mate."  <3iving  the  courts 
;»"^iTUi  niter  final  prnoess  by  rules  so  far  only 
*  to  confurm  to  any  State  law  subsequently 
pSMsd,  on  tbe  Stibjeet.  No  niles  have  lieen 
•loptaJ  in  Pennsylvania,  and  the  acts  of  Con- 
P«»  referred  to  therefore  govern  this  case. 
•M)«*]  ♦The  teniis,  "  modes  of  proc  ess."  in 
4bsA»ftf  17H9:  and,  "  proceedio£g  upon  exe* 
fliWM,  and  other  final  piooma."  in  the  Act 
'*f  1838,  have  the  snnie  moaiiiujc.  iiiul  im  lude 
reyiUlions  and  stejw  iuiiident  to  Ihat 
|v<ac!au.fnMn  iu  comnienccm^nt  to  lUi  termina- 
IS ptncribcd  by  the  Slate  laws;  far  as 
ibnonfaeinade  to  apply  to  the  fedoral  courts : 
«lueran  held  Id  Wnynuin  v.  Stidfutni  iiu 
'  t!7,  28),  and,  also,  in  JhriT,  Mfvgkkm 
fivTiiiKtiji 


(9  Peters).  United  titate^t  v.  Kuiykt  (14  rders), 
Amiii  V.  Smith  (J6  Pet^-rs.  812). 

CongTi'Ss.  however,  did  not  intend  (o  defeat 
the  execution  of  judirments  rentteretl  in  the 
courts  of  the  I  niit  1  Slates;  but  meant  they 
should  have  full  otiecl  by  force  of  the  State 
laws  adopted :  and  therefore  all  State  laws  regu- 
lating  pnx^eedings.  affecting  insolvent  persons; 
or  that  are  addr^acd  to  State  courts,  or  magis- 
trates In  other  respects,  which  confer  peeuTiRr 
powi-rs  on  siich  courts  and  lua  jist rates,  do  not 
land  the  federal  courts,  because  they  have  no 
power  to  execute  such  laws.  The  case  of  J^i/- 
inerv.  .Wen  CT  rraiich.  r)R">  i';  U)  this  cfTrrl: 
PailiMcr  as  depuiy  niarHlial  ane.sted  Allen  on  a 
otpum  ad  rejqxmdeudum,  in  the  District  of  Con- 
necticut and  imprisoned  Idm.  liv  the  luws  of 
that  State,  this  could  nut  Ix-  Jotie.  without  a 
mAlfiiUM  fwax  a  magistrate.  This  court  held 
the  process  acts  did  not  adopt  tbe  law  of  ('on- 
ne<!ticut, which  reijuired  the  tnittimuH:  "That 
it  was  a  peculiar  munici()al  regulation,  not 
having  any  immediate  relation  to  the  progress 
of  the  suit,  and  only  imposing  a  restndnt  on  the 
State  otHcers:  V>ut  alio^'ether  inoperative  upon 
those  of  the  United  Stales."  Had  it  been  neces- 
sary to  ask  the  aid  of  the  magistrate,  to  execute 

the  process,  then  he  would  have  had  thedlscrOc 
tion  to  refuse,  and  thereby  to  defeat  it. 

As  Stale  courts,  or  magistrates,  cannot  be 
COippcHcd  to  aid  a  federal  court  in  the  exercise 
of  its  jurisdiction:  so  uciiiR-r  can  ihey  be  per- 
mitted to  restrain  its  process  by  injunction,  or 
otherwise,  as  was  held  in  XfrKim  v.  Vo*)rhu» 
(7  Cfjmch).  It  follows,  that  a  State  kw,  reg- 
ulating the  practice  of  State  courts, and  adiiress- 
ed  to  its  Judges  and  magistrates:  but  which 
can  only  be  executed  by  them,  or  with  tlieir 
aid,  is 'a  [wculiar  muid'  ipal  reirulation;  not 
adopted  by  the  acts  of  Coni^rcss,  nor  applicable 
to  the  courts  of  the  Unltea  Slates. 

The  case  of  Ihinenn  nuist  be  fe>tcd  by  tlu'so 
nilea.  Koth  applied  *to  a  judirc  nf  ilie  [*307 
Common  Pleas,  and  gave  a  tx  iul,  to  appear  at 
that  court,  at  its  next  term,  and  lake  the  liene- 
fit  of  the  in^oheiit  laws.  Un  this  single  step 
being  taken,  the  jailer  discharged  him.  The 
proceeding  Itad  no  reference  to  the  process  by 
which  Koth  was  imprisone<l;  but  to  a  new  pro- 
ceeding, proposed  to  be  instituted,  by  which 
all  his  property  should  be  equally  distributed 
among  all  bis  creditors;  and  his  person  he  ex* 
enipted  in  future  from  arrest  for  his  existing 
debts  when  discharged. 

As  all  the  credlton  of  Roth  had  the  right  to 
hccoine  parties  to  the  proceedinir  in  the  Insolv- 
ent (.,'ourl,  no  matter  where  lliey  resideil.  it  is 
manifest  the  Circuit  ('ourt  of  the  I  nited  Stales 
could  take  no  juris<liction  of  the  parties,  nor 
execute  the  Insolvent  I>aw,  had  an  application 
been  made  to  that  court  for  such  purpose.  It 
is  therefore  a  peculiar  law.  a«*  re.sj>ecls  the  court 
of  the  United  Stales:  is  strictly  municipal  in  its 
character:  ami  as  it  coulil  only  Ix*  exe(  uted  by 
the  State  courts,  no  action  under  it,  by  these 
courts,  could  affect  the  process  by  whlcn  Roth 

w;is  tiii|»ris<ine(l. 

Tilis  opiniou  is  in  conlorntity  to  tho  decision 
of  the  Supreme  Court  of  Pennsylvania,  in  the 

case  of  l>iuir,ii,  \\  h'!ni  j'ttUr  :">  Walls'  Hep., 
Ml).  Tliul  w;is  ;in  actii'M  mh  \\\\>  case,  by  the 
j)resent  pi;iinfilf  in  erm:  ,  I  Mux  ;in.  against  thO 

Jailer  his  deputy,  for  discharging  Both}  where- 

Ul 
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by.  Duncan  alk-geil  lit-  had  susiluiut'd  ilauiagi'. 

Il  in  iiii-istetl  (lie  foregoing  conclusion  is  in 
conflict  with  the  decision  of  this  court  in  the 
case  of  JSwra  ▼.  f/mtfthton  (9  PtficrH)  ;  andwliich 
(U'rision  Is  confiilt  ntly  rt-licd  on  as  irovurniriir 
ihi»  case.  lu  that  ca^%  Becnt  suimI  ilarri«  in 
the  Circtiit  Court  of  Ohio:  Haughton  became 
bail  f<»r  Harris.  .Ttnlimii  iii  was  ncovered  in 
Dofcmber,  le^U;  a  rn.  mi.  wh«  run  against  Har- 
ris, and  returned  not  found. 

In  February.  Ift32.  Harris  took  flip  bcnrfit  of 
tlie  In-olvi  tu  Law  of  Oliio:  by  this  proceeding 
his  p<  isoii  was  exempted  from  arrest  in  all 
cases,  for  debts  pivviously  contrartctl 

la  I)eceml»er,  18;^2,  Beers  sued  Haughiou  on 
the  buil-hond;  wlio  pleaded  and  reliiMoa  the 
discharj^e  of  HarriR. 

By  the  laws  of  Ohio,  the  bail  has  the  right 
U»  smn  iulcr  tlir  priucipnl  at  any  linn-  Ix  fore 
he  is  thus  sued,  and  served  with  the  process. 

Haughton  undertook  thM  Harris  should  mir- 
n  ndi  r  Ins  person,  if  hv  failed  to  pay  tlic  debt. 
To  enforce  this  conilition,  the  o*.  «a.  issued. 
The  bull  had  the  right  to  arrest  the  principal. 

and  deliscr  *Iiim  to  flu-  niar'stial,  whf) 
eouiil  imprison  tiie  (iebst>r  iia  il  arresieti  hy  tlie 
mi.  Not  being  subjrct  to  impilaonnient 
a/t«*r  the  (lisfhnrL'e  under  the  insolvent  law, 
theniai-lial  could  not  receive  llic  prisuiier;  nor 
could  he  liavr  lawfully  arrested  him.  It  fol 
lowed,  the  bail  was  equally  inhibite<l  :  and  of 
course  discharged  from  performance,  by  the 
act  of  liii  law:  ju.st  a.s  certainly  as  he  would 
have  been  diiicharged  by  the  act  of  God.  had 
Harris  died,  at  the  time  he  was  released  lAider 
thf>  Tn'^nlvf  nt  .\ ft.   This  ia  the  doctrine  settled 

in  Jif'crH  V.  IltUKjiiton. 

Had  Hoih  hwn  disc'harged  in  the  Tnsotvent 
Court,  by  its  jndrrniciif ,  firun  futun'  imprison 
ineul,  iHilore  liie  <</.  was  e.xecuUfil  liy  the 
marshal;  then  a  ejij^•■  wuidd  have  arisen,  to 
which  the  prinriplr  declared  in  that  of  lirrri^v. 
Ilaiighton  would  upplv;  as  the  Stalf  of  I't  nn 
sylvania  hatl  the  uiiJoubted  right  to  exempt 
pereons  thus  discharged  from  imprisonment  for 
debt:  so  she  mi^ht  exempt  all  jxirsons  what- 
«  v«T.  T?ut  il  iloc.snol  follow  that  one  not  except- 
ed Irom  the  operation  of  the  general  law,  who 
had  been  properly  arrested,  and  imprisoned  by 
the  procrs.s  of  a  ftdcral  court,  could  be  dis 
chiirged  by  a  State  judge.  The  genend  rule  is 
(10  Co.,  76,  b,  same  eases  cited  in  note,  5  Watts' 
H.,  144;  and  nothini:  is  Iwtter  settled)  that  an 
ollieer  is  not  ju«titi<  d  in  obeying  theorder  of  a 
judge,  or  court,  having  no  jurisdiction  in  the 
matter;  and  this  rule  ajiiilicM  in  an  espt'cial 
mimner,  as  betwein  ihu  ^-tutt;  mul  federal 
courts;  where  it  never  has  been  supposed  that 
the  judg«»  of  the  one  could  control  the  process 
of  the  other.  If  it  was  otherwise,  and  writs  of 
injunction,  of  -"'/"W*/,  aud  onlers  to  dis- 
charge defeuthiQla  from  imprisonment,  could 
be  frranted  by  State  courts,  or  judges,  to  render 
itiifTci'itial  prongs  issued  from  the  courts  of  the 
Lnile<l  Stales,  tJie  jurisdiction  of  the  latter 
might  be,  and  probaSly  would  he,  overthrown 
in  parts  of  the  Cnion;  as  it  would  be  the  exer- 
cise of  the  [xnver  of  proUibitiun;  and  might 
be  extend  - 1  to  defeat  the  fruits  of  all  iudg- 
mcuts  rendered  by  fede  ral  courts,  at  the  tfiscre 
tion  of  State  courts  and  judges.  A  conflict  uf 
Juri.sdielion.  fraught  with  more  dangerous  con- 
sequences, could  not  well  be  suppowd;  and  to 

Ut 


concede  the  validity  of  the  discharge  of  Koth. 
would  involve  such  a  conseqiience,  however 
innix'ently  meant  by  the  State  judge;  of  whose 
integrity  of  intention,  we  have  no  doubt. 

If,  eiuririir  Roth  s  confinement  in  prif«n.  he 
had  been  declared  'insolvent  by  the 
Court  of  Common  Pleas  of  YorkCoontT;  then 
it  might  have  iK'cn  a  question  i>n>perfy  made 
before  the  Circuit  Court  of  the  United  States, 
whether  he  should  be  dlsdiaiged  from  impria- 
nnmcnt.  But  stich  a  motion  would  h»^vf- 
called  into  exeici.st- Ihf  legal  discretion  uf  ibe 
court  upon  a  mixed  question  i>f  law  and  fact, 
it  can  be  aflirmed  with  sornetldn:^:  like  safety 
that  the  merely  giving  a  bond  lo  ap{H;ar  liefore 
the  Insolvent  Court,  would  not. have  beensulfi- 
eient  to  authorize  his  release  from  imprison- 
ment. Be  this  as  it  may.  that  court  alone  had 
jurisdiction  to  ad  in  the  matter. 

It  is  insisted  for  the  defendant  in  error,  that 
the  Act  of  Congress  of  1800 (ch.  4).  for  the  re- 
lief of  persons  iini>i  isoned  for  debt,  is  the  only 
law  by  which  a  discharge  can  be  had.  from  a 
m.  MI. .  Awarded  by  a  court  of  ttie  United  States. 
We  dn  not  think  so,  Hy  that  law,  the  district 
judges  are  aulhoriy.ed  by  themselv(%.  or  through 
commissioners  appointed  for  tlie  purpoae,  to 
discharge  the  debtor;  he  must  show,  and  swear, 
that  he  is  not  worth  thirty  dollars,  and  giv»> 
notice  to  the  execution  creditor  before  a  dis- 
charge can  be  ordered.  The  debtor  may  have, 
and  usually  has,  outstanding  claims  to  choses  in 
action,  and  interests  in  properly  of  varir^us 
tciods;  pcrhapji  contingent,  and  remote;  protm 
bly  of  little  vahie,  or  it  might  turn  out  they 
arc  of  much  value;  and  as  lie  ha-  losweartliat 
he  has  no  estate,  real  or  |>ersonal.  in  pof^s^sion, 
reversion,  or  remainder,  to  the  amount  or  value 
of  thirty  dollars,  it  wilt  often  hap|H*u  the  oath 
cannot  las  taken  by  the  mu»i  honest  and  ton 
scientious  debtor.  The  conwquence  is,  he 
must  remain  in  prison  until  the  humanity  of 
the  creditor  interposes;  and  as  he  usualiy  re 
sides  at  a  distance,  cases  of  the  greatest  hard 
ship  and  distress  may  occur,  if  the  State  law^ 
afford  no  additional  remedy.  Whorwis.  by  the 
laws  of  some  of  the  Slates,  he  may  give  bond 
and  security,  when  the  process  issues  from  a 
State  court  to  the  sheriff,  to  appear  at  tbe  re- 
turn  term  of  the  writ,  and  ^ive  in  a  -chcdtdc  of 
his  property;  tbe  title  and  {M»iisession  of  which 
are  conferfled  ou  the  sheriff  for  tbe  benefit  of 
the  execution  creditor;  and  the  proct^cd*  rin* 
applied  to  the  salisfactionof  the  judgment ;  and 
then  the  deltior  is  permitted  lotue  the  insolv- 
ent oath.  a:i  !  be  discharged. 

As  the  luuisliuls  and  courts  of  the  I  nit<  1 
States  are  necessaril}'  governwl  by  the  same 
ntles  that  the  sheriffs  and  courts  of  the  respect- 
ive ♦States  are.  In  this  resperf.  ibey  [•310 
must  proceed  in  tlie  same  manner. 

So  there  are  other  modes  of  discharge  pn^ 
scribed  by  the  State  laws,  that  can  beexeeuted 
just  a.s  cnnvenienllv  and  prniierly.  by  tin-  fed- 
eral courts  and  ju^lges.  as  th«fy  can  be  by  thy 
State  courts  or  judges,  in  cases  where  the  exe- 
ctitinn  issues;  from  the  laftei  courts.  Slate  hnv; 
of  this  descripliuu  have  been  .idopicd  by  ih«» 
acts  of  Congress,  as  incident  to  the  reiuedy: 
they  are  cumulative,  and  in  addition  lothc  AiBt 
uf  Congress  of  1800.  tioth  being  injTorce. 

As  wc  have  adopted  in  effect  tlie  same  con- 
struction,  where  property  had  been  levied  on, 

UOWAKO  1. 
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ia  Amu  V.  Smiat  (16  Peters.  312}.  it  would  be 
Ursfa  to  bold  olherwiae*  in  raBknuntof  penontd 

In  Uj«i  c«k.  a  forthcoirtlnif  bond,  for  pToper- 

tr  Vrifd  on.  h>i(\  be* n  tak- n  by  flu-  marslial. 
jai  llie property  been  rtleusftl  iu  (  t)rtlin;;  to  tlie 
hv»nf  MteMppi:  the  statute  of  tlmt  State, 
ia:hmnn<:  ^nch  a  t«:»nd  and  tin-  rt  lciisi  of  the 
property.  This  mitde  of  proct^'diiij:  whs  held 
l»fae  incident  to  the  process  of  exeoutiou.  be 
ftn^  it  had  been  adopted  by  the  Act  of  Cou- 
:rwi  of  iH28;  previously,  no  delivery  bond 
katre  been  tAken.northe  property  leleated 
hr  The  marslial. 

If  b.jnd  and  i=ccurity  could  betaken  for  the 
i'^Iiven.-  of  prr^perty  seizetl.  the  '•anie  eoidd  not 
tit  nrfuMtl.  for  the  appearance  at  court  of  the 
j-fpoiiant.  concKUoned  that  he  give  In  a  ached- 
..r  "f  bis  pnjporty.  and  take  the  benefit  of  the 
SBolrtot  iaws;  wUeu  ihe  statutes  of  the  Slate 
«hri«  the  proceeding  was  had.  exprewly  com- 
micflrt}  it  to  W  done  in  like  cfi-neH.  under  pro- 
o(ki  iitued  from  the  Stale  courU,  duectcU  to 

WtO,uiL  O,e  j>i,hj„unt  of  the  Circuit  Court 
tfMN  the  demurrer  ua*  correct,  and  order  it  to 

ORDER. 

Tbi*  cnu^-  «  ;)iii<'  on  ff»  ^>e  heard  on  the  tran- 
V  npt  of  the  rec-orU  from  the  C  ircuit  Court  of 
tlic  Cirited  Slates  for  the  EaRtem  District  of 
P<ua«>hnnia.  and  was  arirued  by  counsi'l;  on 
•  ■»*]era:i.»n  whennif.  it  if*  now  here  ordered 
lal  wljudsriHi  bv  this  court,  that  the  judgment 
>  l-he  said  CMn'uit  Court  in  this  cause  be,  and 
suoe  ii«  hervbv  ullirnied.  with costa and datn- 
t^i  It  Ihe  rale    6  per  cmtnm  per  annum. 

Ctn4-«  How.,  la  17. 18 :  e  WalL,  h6. 517  :  2  Oirt .. 
4i M.  m.  SB :  T  Bank.  Rev..  40;  3  UlatcbC.  S4St. 
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lOflXH.  KINZIE*A»m  JULIETTB  A.,  hi« 
Wife.  EDMUND  K  r.rssi NT,  am>  JOIIX 

s  Br<<iN*r..  Tiih:  i'iu:sii)i:nt.  di 

RECTORS  ANi)  COMPANY  OF  THE 
JjTATE  bank  of  ILLINOIS.  JAY 
OiTBWAY,  M^RT  ANN  WOLCOTT, 
niSIKL  8.  ORISWOLD.  CAItOLINE 
OTSHAM.  AND  ALONZO  HUNTING- 
TON.  DtfefuiatU*. 

CbmUhHionaiiiy  «f  SUUe  late*. 

k9Utf  law.  i>;i*.i<<l  •4U»^^o<|lll  ntl  V  to  file  e.\<»  lit  idll 

oTi whU'h  fl<-eliin-«  ffiiit  thi-  <'<|»iltalile 
'■•■iiff  fif  th«'  rnortirojf  or  -Imll  not  Ic  •  xtliiKOislii-*! 
'  '»wiHrr  monttis  .ift«T  u  salt-  uihI.  r  a  rjci-icc  in 
'  .iifr) .  uti'l  wliicti  |iri-\ •iir'-  :iM>  ■■alf  iinli  ss  twii 
i:tr.tii..f  lb«*  amount  iit  w  hich  tin  projM  rtv  luistu'en 
isU«*I  by  iipprai»«>rs  '  Inill  t'i>l  t lien  1  or,  i-*  within 
ttesluaeM  tbe  tenth aecUon  of  the  tlr.-«t  urticl**  of 


fO  enwHttMonnUtu  nf  ex  p«>nf  facto 
^toQUdarv.BuUj  Dull.,  m. 

CMaffecfitiu  rrnifd  rluhty. 
ltd  <L»  Imnaitiny  olniui- 
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the  Constitution  of  the  Vi-\t>  <\  Siat.--.  win.  li  pro- 
hibits a  State  from  passing  a  law  iiupairinK  luu  ob> 
Ugstton  of  oontracta. 

MR.  CHIEF  JUSTlCli  TANEY  delivered 
the  opinion  of  the  court: 

This  ease  comes  before  the  court  u|>on  a 
divi«ion  of  opinion  in  the  Circuit  Court  of 
the  United  States  for  the  Dlmrict  of  Illlnoia. 
up-'in  cerlain  question^  Avbich  arose  in  the  ra^e, 
and  which  have  been  certified  lo  this  couri  ac- 
cording to  the  act  of  Congress. 

It  appears  from  the  reeord.  that,  on  llie  13th 
of  July,  ISJiS,  John  H.  Kiii/ie  exe<  uk d  a  l>ond 
to  Arthur  Bmnson,  condiiioued  for  tlic  pay- 
ment of  $4,000.  on  Ihe  Ist  of  July,  1843.  with 
interest  thereon,  to  be  paid  semi-annually;  and, 
in  order  to  secure  the  payment  of  the  said  sum 
of  money  and  interest,  Kin/ie  and  wife,  on  the 
same  day,  eimveyi  d  to  the  said  Bronson.  in  fee- 
simply,  bv  way  «if  mortiraire,  one  undivided 
half  part  of  certain  houses  and  lots  in  the  town 
of  Chicago,  with  the  usual  proviao  that  the 
deed  should  be  null  and  void  if  theaaid  princi- 
pal and  interest  were  duly  paid;  and  Kinzie. 
among  other  things,  covenanted  that,  if  default 
shotdd      made  in  the  payment  of  the  prinri- 

t>al  or  interest,  or-anv  part  thereof,  it  should  \te. 
awful  for  Bronson  oV  his  representatives  to  en- 
ter upon  and  sell  the  inortjrnffcd  premistrs  at 
public  auction,  and.  as  attorney  of  Kiii/.ie  and 
wife,  to  convey  the  same  to  llie  purelmser;  and 
out  of  the  moneys arisinjr  from  such  sale,  tore- 
tain  the  amount'that  miijht  then  be  due  him  on 
the  aforesaid  bond,  with  the  costs  and  eharires 
of  sate,  rendermg  the  overplus,  if  any,  lo  Kiu- 
7.ie. 

The  interest  not  having  been  paid.  P>ronson. 
on  the  27th  of  *MKrch.  1H41.  tiled  his[»312 
bill  lo  foreclose  Ihe  mort  srape.  In  the  mean  time, 
after  the  uiortL^fitre  was  made,  and  before  the 
bill  was  tiled,  the  lA'>rislalure  of  Illinois,  on  the 
l»th  of  February.  passed  a  law.  the  8lh 

1  section  of  which  provided  tliai  mortiraccors 
and  judgment  creditors  should  have  the  same 
right  to  reeileem  mortgaged  premises  sold  by 
the  deeree  of  a  court  of  <-hanccrj',  that  hadl)cen 
given  to  the  debtors  and  judgment  creditors  by 
a  previous  law  pas.sed  in  lH2r),  in  <  ases  where 
lands  w  ere  sold  under  execution.  The  law  of 
IS','.")  authorized  the  parly  whose  lands  should 
be  sold  by  exi'cution,  after  that  law  took  elTeet. 
to  redeem  tliem  within  twelve  months  from 
the  day  of  sale,  by  repaying  the  purchase  mon- 
ey with  inlere'-t  at  the  rate  .>f  10  p.-r  eenf .  ;  and 
it  llie  debtor  did  not  redeem  it  within  the  time 
limited,  any  judgment  creditor  was  authorized 
to  do  .so  upon  tlie  like  term^,  within  fifteen 
months  from  the  sale.  This  a«  t.  w  liieb  took  ef- 
fect on  the  Ist  of  May,  182.'i,  whs  held,  it  seems, 
not  to  extend  to  sales  of  morti;aged  premises 
imdera  ileeree  of  foreclosure;  and  the  Act  of 
February  19.  1841.  above  mentioned,  was 
passed  to  embrace  Ihem. 

liy  another  act  of  the  Legislature  of  Illinois, 
approved  the  2Ttii  of  F(  bruary,  1S41,  it  wjisdi- 
rected  that,  "  when  any  execution  should  be 
issued  out  i»f  any  of  the  courts  of  the  State,  and 
be  levied  on  anv  property,  real  or  |K'v>^onal.  or 
both,  it  should' be  the  duty  of  the  ollit  er  levy- 
ing such  execution  to  summon  three  house- 
holders  of  the  projx  r  eonnty.  one  of  whom 
should  be  chosen  by  such  oiilcer,  one  by  the 
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plaintiff,  and  one  bj  the  defendant  in  the  exe- 
cution; or.  in  default  of  the  parties  imikin^ 
such  clicice.  tlieofticcr  ^liould clioow  for  ihcni; 
wbich  iiouiicliolders,  uflcrbeiug  duly  sworn  l>y 
siichofBeeriotodo.  should  fairly  and  Inipar- 
tinlfy  value  the  property  upon  whirh  sufh  execu- 
tion was  levied,  buving  nfferencc  to  it.s  cash  val- 
ue: and  that  Utey  should  IndorBe  the  valuation 
lh»T(M)f  upon  Hie  cxt  ruiion.  or  i}pr>n  n  ptm-  of 
paper  Ibereunii*  attiu  hcd,  si>rncd  by  UtcJii;  iiud 
when  such  profn  riy  slii>uld  be  offered  for  sab*, 
it  shoubi  not  l>e  struck  off.  unices  two  (hirdM  of 
tlie  amount  of  such  vahiaiion  should  be  bid 
therefor.  "  It  further  providc<l,  amonfr  othnr 
thioflw,  that  all  sales  of  inortgugi>d  property 
should  be  made  accortlinr  to  the  provUions  of 
th:;l  art,  wIk  IIk  r  forct  liiviire  of  said  rnoi  t 
gage  was  bv  jud^meut  at  law  or  decree  in 
diancery.  It  also  directed  that  the  pro- 
313*J  visions-  *of  thiP  law  should  extend  to  all 
judtrmeals  reitdered  prior  to  the  1st  of  May, 
1H41 ,  and  to  all  Judinnents  (hat  mipht  be  ren- 
deed  on  nny  roniracf  or  cnwso  of  artinn  uccru- 
ini;  prior  to  that  day.  ami  ii*>i  t<>anv  other  judi;- 
mcnts  than  as  before  spccifl<'d.  These  are.  in 
substance,  the  provisions  of  these  acts,  as  faras 
they  are  material  to  the  present  controversy. 

On  th.  19tbof  June.  1841,  after  the  laws 
above  mentioned  had  been  passcnl.  the  Circuit 
Court  of  the  United  Stales  for  the  District  of 
Illinois  adopted  the  foIlDwinj;  ndej*: 

"  Ordered,  that  when  the  marshal  shall  levy 
an  execution  upon  real  estate,  he  shall  have  ft 
appraised  and  !«nld  iindrr  th(^  provisions  of  tlir 
law  of  this  State,  entitled  '  An  Act  regulating 
the  sale  of  property,'  approved  Pebnianr'  27, 
1841.  if  the  case  come  within  the  provisio'ns  nf 
that  law;  and  any  two  or  three  hous<»holdcrs 
selecte<l  under  the  law,  af^reeinj;.  may  make 
the  valuation  of  the  premises  recpiiii  d. 

"  Before  the  sale  of  any  riul  ChLaic  on  execu- 
tion, the  marshal  shall  give  notice  thirty  days 
in  anewspnper  published  in  the  coumy' where 
the  land  lies;  and  il  there  be  no  paper  publish 
ed  in  the  couulv,  then  the  notice  shall  be  ^ivpn 
thirty  days  before  ttic  sak,  bv  notice,  as  the 
statute  re(iuirc«.  The  court  adopt  the  8tb  sec- 
tion of  tlu'  Act  of  Ibis  St;it«'.  lo  amend  the  act 
concerning  judgnu-uts,  iVc.  passed  19ih  of 
Pebruary,  1841,  wbich  rcjinitfttee  the  sale  of 
nitirttrricrcd  prrmiscs.  Scr  .  r  xn  pt  when'  special 
riireolioii  Hliail  be  jrivcn  iu  ihc  (l(  (  i*'<  of  .siilo." 

After  these  ruli*s  were  adopted — that  is  to 
say.  at  December  Term.  1H41 — the  bill  tiled  by 
Bronson.  as  herein  before  mentioned,  came  on 
for  final  hearing  in  the  Circuit  Court;  and 
thereupon  the  complaiuanl  moved  the  court  for 
a  final  decree  of  Mrlct  foreclosure  of  said  mort 
gtiee,  or  that  the  moriLraLnd  iirrrnlM  s  should  l>c 
sold  10  the  biglie«t  bidder,  without  Using  sub- 
ject to  said  rule  and  the  act  referred  to.  This 
m«)tion  was  resisted  on  |)art  of  d('r<  inlants,  who 
move<i  llml  the  decree  should  direct  the  sale 
according  to  said  rule  and  act. 

And  thr  jTuli^cv  Ik-Imi:  opposfid  in  opioioo  on 
the  following  }>«>iiits,  (o  wit: 

1.  Whether  the  decree  in  this  civ««e  should  be 
so  rnterwl  as  to  direct  the  sale  of  the  said  niort- 
guged  premises  ac"Cor«ling  lo  llie  said  statute  of 
the  Stale  of  Illinois  above  mcnlione<l;  or 
314*J  whether  *the  same  premises  should  h*: 
sold  at  public  auction,  to  toe  highest  bidder. 
wiUiout  regard  to  the  airfd  law. 
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3.  Whether  the  decree  in  this  case  sliall  or 
shall  not  direct  the  sale  of  the  mortgaged  prem- 
ises, witlioi'.t  Ix  iri:  first  valued  by  thiTPC  houst'- 
bulders,  and  without'  requiring  two  thirda  of 
the  amount  of  the  aafd  vaiuation  to  be  bid,  ac- 
cording to  the  said  art  nf  flic  Stnte  of  Illinoi«^ 

3.  Whether  the  terms  of  the  tuorlgage  iu  this 
case,  do  or  do  not  require  it  to  be  excepted 
from  the  npeniiion  of  the  rule  above  n  riled. 

On  motion  of  the  compluinant.  ii  was  ordcnxi 
and  directed  that  this  cause,  with  said  pointsi, 
h«»  certified  to  the  Supreme  Court,  in  pursuance 
of  the  act  of  Congress.  And  il  is  upon  these 
{juestions,  thus  certified,  that  the  case  is  now 
before  us;  and  the  8lh  section  of  the  Ad  of 
Pebruary  19ih.  and  the  entire  act  of  Febrtmry 
e  .srt  I'orlli  at  larije  in  the  record,  as  the 
laws  referred  to  in  the  above-mention^  rules 
of  the  Circuit  Court.  The  case  baa  been  aob* 
mitted  to  ilie  rc'uri.  for  decision,  by  a  written 
agreement  iK't ween  the  couiwel  on  both  sides 
On  the  part  of  the  complidnant,  a  printed  ar 
giunent  has  brrn  filed. hut  none  has  been  offerttl 
on  behalf  of  the  defendant.  As  the  case  in- 
volves a  const  it  ut  ional  question  <  ^  t  threat  impor- 
lance.we  should  have  prefened  a  full  lu-gumc-nt 
at  the  bar.  But  the  parties  are  entitled,  by  the 
rules  of  the  court,  to  bring  il  In? fore  us  in  the 
manner  ihev  have  adopted;  and  it  being  our 
duty  to  decjde  the  questions  certified  to  ue  by 
the  Circuit  Court.  \ve  have  bestowed  upon  fie 
subject  the  careful  and  deliberate  coosideration 
which  lis  importance  demands. 

I'poii  the  points  certified,  Ibe  (pustion  is, 
whether  the  laws  of  Illinois,  of  the  19th  and  tlw? 
37th  of  Fdmiary.  1841 ,  come  within  that  clause 
of  the  lOfb  section  of  the  1«:t  .nrtirle  nf  the 
( onsiiiution  of  the  United  Stales  which  pro- 
lubits  a  St  ate  frompassiog  a  law  Impatriag  the 

obliirai  il  in  of  eontrart". 

The  luw.s  of  H  Slate,  regulating  the  pnx'css  of 
its  courts,  and  prescribing  the  manner  in  w  bieti 
it  shall  Ih>  exectitcd,  of  course  do  no  bind  the 
courts  of  the  United  Slates,  whose  proceedings 
must  Ik'  governed  by  the  acts  of  ('<ini(re»8.  The 
Act  of  1702.  however,  adopted  the  process  mted 
in  the  State  courts,  as  it  stood  in  1780;  and. 
since  then,  the  Act  of  18'.*i<.  on  ilu'  same  sub- 
ject, *has  liecn  passed:  and  the  8d  sec-  [*31l> 
tion  of  this  law  directs  that  final  process  issued 
on  judgment';  and  decrees  in  any  of  the  cnur- 
of  the  Unileii  States,  and  the  proceedings  th«  re 
u(M>ti.  shall  he  the  s>ime,  except  tbeir  atyle.  m 
each  Slate.  res|V'ctively.  m  were  then  used  in 
the  courts  of  such  State,  and  authorizes  the 
courts  of  the  Unite*!  Staites.  if  they  see  lit.  in 
their  discrt?tion,  by  rule*  of  ojurt,  so  far  to  alter 
final  pnioeRs  as  to  conform  the  same  to  any 
change  which  might  afterwards  be  adopte<l.  by 
the  Legislatures  of  the  respective  Stat<».  for  the 
State  courts.  Any  acta  of  a  State  Leg{slatm«. 
theivfore.  in  relation  to  final  ]>ro<  t  v*.  pa*.-t  <l 
since  ltJ28,  are  of  uo  force  in  the  c(mrts  of  the 
United  Slates,  unless  adopted  by  rules  of  cont. 
according  to  the  provisions  of  this  act  of  Con 
gress.  And.  although  such  State  laws  may 
have  been  so  adopted,  yet  they  are  inop«:rative 
and  of  no  force,  if  in  contlict  with  the  GCNMtl* 
tulion  or  an  act  of  (;ongr<'ss. 

As  concerns  the  obligations  of  the  oonlrad 
upon  which  this  controversy  has  arisen.  Ihrv 
depend  upon  the  laws  of  Illinois  as  th^y  stood 
at  the  time  the  mortgage  deed  wm  MBteriML 
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Thf  moDPT  due  was  indeed  to  be  paid  in  New 
Yorlt.  But  the  mortgage  given  to  secure  the 
debt  was  made  in  Illinois  for  real  property  sit- 
uil«i  in  that  State,  and  the  rights  which  the 
mortgijree  acquired  in  the  premises  depended 
upon  tbe  laws  of  that  State.  In  other  words, 
tbeexirtinjj  laws  of  Illinois,  create!  and  defined 
tbe  legtl  and  equitable  obligations  of  the  mort- 
xf  contract 

&  tike  laws  of  the  Slate  passed  afterwards 
kad  done  nothing  more  than  change  the  remedy 
vpoo  ooDtracts  of  this  description,  they  would 
he  Ktble  to  no  constitutional  objection.  For. 
aadoubtedly,  a  State  may  regulate  at  pleasure 
the  modes  of  proceeding  in  its  courta  in  rela- 
lioo  to  p«.«t  contracts  as  well  as  future.  It 
atsT.  for  example,  shorten  the  period  of  time 
Tithlo  which  claims  shall  be  barred  by  the 
Attnif  of  limitations.  It  may.  if  it  thinks  prop- 
ff.  dirwt  that  the  necessary  implementa  of  a^- 
rienhure.  or  the  tools  of  the  mechanic,  or  arti- 
dsof  necessity  in  household  furniture,  shall, 
Uke  wearing  apparel,  not  be  liable  to  execution 
oa  Judgments.  Res^lations  of  this  description 
wa\-M  been  considered,  in  every  civilized 
<T«innuuty.  as  properly  belonging  to  the  rem- 
edy, to  De'exerciaed  or  not  by  every  sovereignty, 
woniine  to  its  own  views  of  policy  ana  hu- 
DiiiitT  It  must  reside  in  every  Slate  to  enable 
It  to  Kcure  its  citizens  from  unjust  and 
JII6*]  •hara«*ing  litigation,  and  to  protect 
ikflliB  Ukoae  purxuits  which  are  nece.ssHry  to 
UrtljtfimCT  and  well-lx'ing  of  everv  commti- 
»llf.  And,  although  a  new  remedy  may  be 
convenient  than  the  old  one,  and 
itoiatdetpree  render  the  recovery  of  debts 


BMetardv  and  difflcult,  ^et  It  will  not  follow 
tM  the  Uw  is  unconstitutional.  Whatever 
biliMB  merdr  to  the  reme<l\'  may  \x',  altered 
MMoag  to  tne  will  of  the  Stale,  provided  the 
does  not  impair  the  obligation  of  the 
But  if  that  effect  is  produced,  it  is 
I  whether  it  is  done  by  acting  on  the 
^wuij  or  directly  on  the  contract  itself.  In 
^iMrcMe  it  is  pmhibited  by  the  Constitution. 

IMnobJect  oune  before  the  Supremo  Court 
iatkecMeof  Ormn  v.  BiddU,  decided  in  1823, 
Md  ivported  in  8  Wheat.,  1.    It  appears  to 
^1*9  ben  twice  elaborately  argued  bv  counsel 
<*  boQi  Met,  and  deliix'mtely  considered  by 
^eottrt   Oo  the  part  of  the  demandant  in 
M  OMe,  it  was  insifited  that  the  laws  of  Ken- 
wed  in  1797  and  1812.  concerning  oc- 
jciafananta  of  land,  impaired  the  obli- 
I  of  the  compact  made  with  Virginia  in 
1«SI.  On  the  otner  hand.  It  was  contended 
'ktf  Ikeie  laws  only  regulated  the  remefly,  and 
Miot  operate  on  tbe  right  to  the  lands.  In 
^'■eliiiig  the  point  the  court  say.  "It  is  no  an- 
ttiit  the  acts  of  Kentucky  now  in  question 
•Itwhtlona  of  the  reinetly,  and  not  of  the 
lands.    If  these  acts  so  change  the 
oittxc  mil  extent  of  existing  remedies  as  ma- 
'<tflOy  to  Impair  Uie  rights  and  interests  of  the 
••■er,  they  are  just  as  much  a  violation  of  the 
^■••Claiif  they  directly  overtume<l  his  rights 
■■ilBlcveMa."   And  in  the  opinion  delivered 
eoort  after  the  set^nd  argument,  the 
rale  is  reiterated  in  language  equally 
*'  (See  pages  .73.'  76,  and  84.)  This 


S^Mpttti^wai 
^■MtoloUM  own* 


ishnrt,  can  he  more  clear,  upon 
aod  reason,  thun  that  n  law  which 
iUm  owner  of  land  a  r(>mc(ly  to  recover 

'iomAMD  1.  U.  8.,  Book  11. 


♦judgment  of  the  court  is  entitled  to  [♦SI 7 
the  more  weight,  because  the  opinion  is  stated 
in  the  report  of  the  ca.se  to  have  been  unani- 
mous; and  Judge  Washington,  who  was  the 
only  member  of  the  court  ab.sent  at  the  first 
argument,  delivered  the  opinion  of  the  second. 

We  concur  entirely  in  the  correctness  of  the 
rule  above  stated.  It  isdifflcult.  perhap,  to 
draw  a  line  that  would  be  applicable  in  all  cases 
between  legitimate  alterations  of  the  remedy 
and  provisions  which,  in  the  form  of  remedy, 
impair  the  right.  But  it  is  manifest  that  the 
obligation  of  the  contract,  and  the  rights  of  a 
parly  under  it,  may,  in  effect,  be  destrovcd  by 
denying  a  remedy  altogether;  or  may  tie  seri- 
ously impaired  by  buruening  the  proceedings 
with  new  conditions  and  restrictions,  so  as  to 
make  the  remedy  hardly  worth  pursuing.  And 
no  one.  we  presume,  would  say  that  there  is 
any  substantial  difference  between  a  retrospect- 
ive law  declaring  a  particular  contract  or  class 
of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them, 
or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  pursue  it.  Black- 
stone,  in  his  Commentaries  on  the  Laws  of 
England  (1  vol., 55),  after  having  treateil  of  the 
declaratory  and  directory  parts  of  the  law,  de- 
flnea  the  remedial  in  the  following  words: 

"The  remedial  part  of  the  law  is  so  neces- 
sary a  consequence  of  the  former  two.  that  laws 
must  hf  vi-ry  vaguf  antl  imperfect  without  it. 
For.  in  vain  would  rights  be  declared,  in  vain 
(lirected  to  be  observed,  if  there  were  no  method 
of  recovering  and  asserting  those  rights  when 
wrongfully  withhcM  or  invaded.  Tliis  is  what 
we  mean  prniK-rly  when  we  sneak  of  the  pro- 
tection of  the  law.  When,  lor  instance,  the 
declaratorv  part  of  the  law  has  said  'that  the 
tield  or  inheritance  which  Ix'longed  to  Tltius's 
father  is  vested  by  his  death  in  Titius;  and  the 
directory  part  has  forbidden  anyone  to  enter 
on  another  s  property  without  the  leave  of  the 
owner;  if  Gains,  after  this,  will  presume  to  take 
pomeasion  of  the  land,  the  remedial  part  of  the 
law  will  then  interpo.sc  its  ofHcc,  will  make 
Giuus  restore  the  possensiou  to  Titius,  and  also 
pay  him  damages  for  the  invasion." 

We  have  quoted  the  entire  paragraph,  be- 
cause it  shows,  in  a  few  plain  words,  and  illus- 
trates by  a  familiar  example,  the  connection  of 
the  remedy  with  the  right.  It  is  the  part  of  the 
municipal  law  ♦which  protects  the  [♦i}18 
right,  and  the  f)bligation  by  which  it  enforces 
and  maintains  it.  It  is  this  protection  which 
the  clau.se  in  the  Constitution  now  in  question 
mainly  intended  to  secure.  And  it  would  be 
unjust  to  the  memory  of  the  distinguished  men 
who  framed  it.  to  suppose  that  it  was  designed 
to  protect  a  men^  barren  and  abstract  right, 
without  any  practical  operation  upon  the  i)u.s- 
iness  of  life.  It  was  undoubtedly  adopted  as 
a  part  of  the  Constitution  for  a  great  ana  useful 
purpose.  It  was  to  maintain  the  integrity  of 
contracta,  and  to  secure  their  faithful  execution 
throughout  this  Union,  by  placing  them  under 
the  protection  of  the  Constitution  of  the  United 
States.  And  it  would  but  ill  become  this  court, 
under  any  circumstances,  to  depart  from  the 
plain  meaning  of  the  words  used,  and  to  sanc- 

tho  poMOMion  of  it  when  withheld  by  any  person, 
however  Innocently  he  may  have  oMalneil  it;  or  to 
recover  the  prollut  received  from  it  by  the  oocu- 
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tion  a  distinction  1)etw(>eD  the  ri^lit  and  the 
remedy,  which  would  render  this  provision 
illusive  and  nugatory;  mere  words  of  form, 
affording  no  protection,  andproduciagao  prac- 1 
tical  result.  I 

We  proceed  to  apply  these  principles  fo  the 
caee  before  ua.   According  to  the  lung-settled 
rules  of  law  and  equity  in  all  of  the  States  j 
whose  jurisprudence  hits  been  modeled  upon 
the  principles  of  the  cotnmua  luw,  the  legal 
tiUe  to  the  premises  in  question  vested  in  the 
complainant. upon  the  failure  of  the  mortgairoor 
to  comply  with  the  conditions  contained  in  the 
proviso:  and  at  law,  he  had  a  right  to  sue  for 
and  recover  the  land  itself.   But,  in  equity, 
this  legal  title  is  regarded  as  a  tniat  estate,  to 
secure  the  payment  of  the  money;  and.  there- 
fore, wiien  the  debt  is  discharged,  there  is  a 
reralting  trust  for  tbe  mortgageor.  (OanofdY. 
Thi  Af'andc  l)i<fJi i-'-nu-'^  O^pany.!  Peter8,441.) 
It  is  upon  this  couslruction  of  the  contract  that 
courts  of  equity  lend  (heir  aid  dther  to  the 
mortgr^'-Tfnr  or  mortgagee,  in  order  to  enforce  ' 
their  rcsiH-'clive  rights.^  The  court  will,  upon 
tbe  application  of  the  mortgageor.  direct  the  | 
re-coveyance  of  the  property  to  him,  upon  the  i 
payment  of  the  money;  and,  upon  the  applica- 1 
tion  of  the  mortgagee,  it  will  order  a  sale  of  the  i 
property  to  discuarge  the  debt.    But  as  courts  ■ 
of  equity  follow  the  law.  they  acknowledge  the  | 
legal  title  of  the  mort  l     e,  and  never  deprive  , 
him  of  his  right  at  law  until  his  debt  is  paid;  | 
and  he  is  entitled  to  tlie  aid  of  the  court  to  | 
extingiiish  the  equitable  title  of  the  mortgageor, 
in  order  that  he  may  obtain  the  benefit  of  liis  i 
security.    For  this  purpose,  it  is  his  absolute  | 
nnd  undoubted  right,  under*  an  ordinary  mort- 1 
3 1 9*]  gage  deed,  *if  the  money  is  not  paid  at  I 
the  appointed  day,  to  go  into  the  Court  of 
Ch&noenr.  and  obtain  it&  oriier  for  the  sale  of  i 
the  whole  mortgaged  property  (if  die  whole  is 
necessary),  free  and  discharged  from  the  equi- 1 
table  interest  of  the  mortgageor.    This  is  his  i 
right,  b^  the  taw  of  the  contract;  and  it  is  the  ' 
dutv  of  the  court  to  maintain  and  enforce  it,  1 
without  any  unrcasonablk  delay.  I 

When  this  contract  was  made,  no  statute  had 
been  pfu^sed  by  the  State  changing  the  rules  of 
law  or  equity  in  relation  to  a  contract  of  this 
kind.    None  such,  at  U  a-st,  has  been  brought  j 
to  the  notice  of  the  court;  and  it  must,  there- 1 
lore,  be  governed,  and  the  rights  of  the  parties  i 
under  it  mea.'*ured  bv  th.  rules  above  staled. 
Tiiey  were  the  laws  of  Illinois  at  the  time;  and, 
thetefore,  entered  into  the  oontract,  and  formed  [ 
apart  of  it  v,'ii!ini;t  .mv  express  stipulation  of  ; 
that  effect  in  the  deed.    Thus,  for  example, 
there  is  no  covenant  in  tlie  initrument  giving 
the  mortgageor  the  right  to  redeem,  by  paying 
the  money  after  the  day  limited  in  tlie  deed, 
and  before  he  was  foreck»setl  by  the  decree  of 
the  court  of  Chancery.    Yet  no  one  doubts  his 
right  or  his  remedy;  for,  by  the  taws  of  the 
State  then  in  force,  this  right  and  this  remedy 
were  a  part  of  tbe  taw  of  the  contract,  without 
any  express  agreement  by  tbe  parties^  8o, 
also,  tbe  rights  of  the  mortgagee,  ea  known  to 


the  laws,  required  no  express  stipulation  to  de- 
fine or  secure  ihem.  They  were  annexed  to 
the  contract  at  the  time  it  was  made,  and 
formed  a  part  of  it;  and  any  subsequent  law, 
impairing  the  rlehts  thus  acquired,  impairs  the 
obligations  whicli  tlit  cmtract  imposed. 

This  brin^  tis  to  e.\amine  the  statutea  of 
Illinois  whicn  have  given  rise  to  tide  eontio- 
versy.  As  concerns  the  ]r\w  of  February  19. 
1841,  it  appears  to  the  court  not  to  act  merely 
on  the  remedy,  but  direcUy  upon  the  eontract 
it.'^lf.  and  to  engraft  upon  it  new  conditions 
iujuriuus  and  unjust  to  the  mortgagee.  It 
declares  that,  although  the  mortgaged  premises 
should  be  sold  under  the  decree  of  the  Court  of 
Chancery,  yet  that  the  equitable  estate  of  the 
mortgageor  shall  not  be  extinguished,  but  shaJl 
continue  for  twelve  months  after  the  sale;  and 
It  moreover  gives  a  new  and  like  estate,  wlddi 
before  hiul  no  existence.tolhe  judgment  credit- 
or, to  continue  for  fifteen  months.  If  such 
rights  may  be  added  to  the  original  contract  hy 
sMb«»'(|ucnt  legislation,  it  would  be  ditHcult  to- 
say  at  what  point  they  mustsloj).  An  eouilable 
'interest  in  the  premises  may.  in  like  [*32(> 
manner,  be  conferred  upon  others;  and  the 
ri^ht  to  redeem  may  be  so  prolonjEred,  as  to  de- 
prive the  mortgajsce  of  the  Ix'm  nt  i  f  his  se- 
curity, by  rendermg  the  propertv  unsalable 
for  anytlung  lilce  its  valne.  This  taw  gives  to- 
tlie  mortgageor,  and  to  the  judgmenf  <  red i tor, 
au  equitable  estate  in  the  premises,  which 
neither  of  them  would  have  been  entitled  to- 
under  the  original  contract ;  and  these  new  in 
terests  are  directly  and  materially  in  conflict 
with  those  whfcdl  the  mortgagee  acauired  when 
the  mortgage  was  made.  Any  such  modifica- 
tion of  a  contract  by  subsequent  legislation, 
against  the  consent  of  one  of  the  parties,  uq- 
questionably  iimiairs  its  obligations,  and  is  nro> 
hibited  by  the  Ccmstitntion. 

The  second  point  certified  nrists  undf  r  tlie 
law  of  February  27,  1841.  The  observations 
already  made  in  relation  to  the  other  act  apply 
with  equal  force  to  this.  It  is  true  that  tliis  law 
apparently  act.s  upon  the  remedv,  and  not  di- 
rectly upon  the  contract.  Tet  its  effect  ia  to- 
depnve  the  party  of  his  pre-existing  right  to 
foreclose  the  mortgage  by  asule  of  the  premis<«, 
and  to  imix)se  upon  him  conditions  whiclt 
would  frequently  render  any  aale  altogether 
imposiiUe.  And  thta  law  ta  stjll  more  objec- 
tionable, because  it  IS  BOt  a  eeneral  one.  nnd 
pr^ribloff  the  mode  of  sefiina  mort(j^g^ 
premises  in  all  cases,  bat  fooonilned  to  judg- 
ments rendered,  and  coutrnrt'^  mHclt',  prior  to 
the  1st  of  May,  lb41.  The  act  was  passecl  on 
the  27th  of  February  in  that  year;  and  it  oper- 
ates mainly  on  past  contracts,  and  not  on 
future.  If  the  contracts  intended  to  be  alTecied 
by  it  had  been  specifically  enumerated  in  the 
law,  and  these  conditions  applied  to  them,  while 
other  cKmtracts  of  the  same  description  were  to 
be  enforced  in  the  ordinary  cf)urse  of  legal 
proceedings,  no  one  would  doubt  that  such  a 
law  was  unooostitutlaoal.  Hen  a  particular 
ctass  of  contnots  is  selected,  and  encamberad 


pant;  or  which  clogs  bis  reoovcrj*  of  sucb  pnoscs- 
sioD  and  proflts,  by  oondttion^and  restrictions  tend- 
ing to  dimlnisb  the  value  atul  amount  of  the  thing 
recovered,  impairs  his  right  to,  and  interest  la.  tbe 
property.  If  there  tie  no  remedy  to  rewver  tbe 
poss^on,  the  law  aeeesMrtljr  presumes  a  want  of 

14tt 


right  to  it.  If  the  remedy  nfTnrdi-d  betjualitlfHl  and 
restrained  by  conditions  of  any  kiixl.  tb<- ri^ht  of 
the  owner  may  indeed  subsLfit,  and  be  ackiitiwl- 
edged,  bvit  it  is  linpaircd.and  rendered  ioeecuro,  ac^ 
cording  to  the  nature  and  extent  of  such  restricv 
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vnh  iheft  new  conditions:  and  it  can  make  no 
(iiffcrence.  in  principle,  whether  they  are  de- 
•cribed  br  the  names  of  the  parties,  or  by  the 
ume  al  which  they  were  made. 

Ill  the  case  before  us,  the  conflict  of  these 
law§  with  the  obligations  of  the  contract  is 
mide  the  more  evident  by  an  express  covenant 
coBtained  in  the  instrument  itself,  whereby  tlie 
aoHpgee.  in  default  of  payment,  wai^  author- 
\mA  to  enter  on  the  premises,  and  sell  them  at 
public  auction ;  and  to  retain  out  *of  the 
mmej  thus  raised,  the  amount  due.  and  to  pay 
the  overplus,  if  any.  to  the  mortgageor.  It  is 
impoKRue  to  read  this  covenant,  and  compare 
itvtttheUwB  now  under considenitiou. with- 
mUMiBg  that  both  of  these  acts  materially  in- 
lerfere  with  the  expreaa  agreement  of  the  parties 
eaMtUDed  in  this  covenant.  Yet.  the  right  here 
NNnd  to  the  mortgagee  is  substantially  noth- 
iif  man  thui  the  right  to  sell,  free  and  dis- 
rhined  from  the  equitable  interest  of  Kin/.ie 
iod  wife,  in  onler  to  obtain  his  money.  Now. 
Athe  time  this  deed  was  cxecutecl.  the  ri^ht  to 
•cO.  free  and  discharge<l  from  the  equitable 
'.«ate  of  the  mortgageor.  was  a  part  of  every 
fwdbmtj  contract  of  mortgage  in  the  State, 
vfthoot  the  aid  of  this  express  covenant :  and 
the  only  difference  between  the  right  annexed 
tiylivand  that  given  by  the  covenant  consists 
ia  tUi:  that  in  the  former  case,  the  right  of 
«!•  nutft  be  exercised  under  the  direction  of 
»1»  Ooort  of  Chancery,  upon  such  terms  as  it 
•JMfl  prescribe,  and  ihe  sale  made  by  an  agent 
of  Ike  court;  in  Uie  latter,  the  sale  is  to  be  made 

Ihe  party  himself.  But,  even  under  this 
coveoaot,  the  sale  made  by  the  party  is  so  far 
^^Mect  to  the  supervision  of  the  court,  that  it 
*u  be  set  aside,  and  a  new  one  ordered,  if 
nioaaMe  notice  is  not  given,  or  the  proceed- 
4pberatarded.  in  any  respect,  as  contn»ry  to 
and  justice.  There  is.  therefore,  in  truth 
wltttle  ma^rial  difference  between  tjie  rights 
•tfttMBOrtgagee  with  or  without  this  covenant. 
Tht  firtinctioii  consists  rather  in  the  form  of 
^  lOMdv.  tlian  in  the  substantial  right;  and 
4  it  is  evident  that  the  laws  in  question  invade 
he  right  secured  by  this  covenant,  there  can 

ao  sound  reason  for  a  different  conclusion, 
similar  rights  are  incorporateii  by  law 
nto  the  contract,  and  form  a  part  of  it  at  the 
tiaiitiimade. 

Vortfages  made  since  the  passa^  of  these 
tmt  mtM  undoubtedly  be  governed  by  them ; 
8w  efOT  State  has  the  power  to  describe  the 
ieyri aad  equitable  obligations  of  a  contract  to 
^  made  and  executed  within  its  jurisdiction. 
It  WKj  exempt  moy  propertv  it  thinks  proper 
^jOBMle,  for  the  payment  of  a  debt :  and  may 
^iipiMe  such  conditions  and  restrictions  upon 
'>ki  creditor  as  its  judgment  and  policy  may 
'jtojttc.  And  all  future  contracts  would  be 
WRk  to  such  provisions;  and  they  would  be 
^ffetonr  upon  the  parties  in  the  courts  of  the 
Mates,  as  well  as  in  those  of  the  State. 
^w'^We  iipes1r,of  course.of  contracts  *made 
■•fl  to  be  executed  in  the  State.  Il  is  a  ca.se  of 
'^dsKfiption  that  is  now  liefore  us;  and  we 
«  aol  think  it  proper  to  go  beyond  it. 

tpoB  tlie  questions  presentc<l  by  tlie  Circuit 
'oort,  we  therefore  answer: 

i.  That  the  decree  sli  '  '  'irectthe  premises 
Jobe  loM  at  public  ..  .  .i  to  the  highest 
Wder,  without  regard  to  the  law  of  February 


19,  18-tl,  which  gives  the  right  of  redemption 
to  the  mortgageor  for  twelve  months,  and  to 
,  the  judgment  creditor  for  fifteen. 
I  2.  That  the  decree  should  direct  the  sale  of 
;  the  mortgaged  premises,  without  being  first 
1  valued  by  three  householders,  and  without  re- 
I  quiring  two  thirds  of  the  amount  of  the  said 
'  vnluafjon  to  he  bid  according  to  the  law  of 
February  27,  1841. 

The  decision  of  these  two  questions  disposes 
of  the  third.  And  we  shall  direct  these  answers 
to  be  certified  to  the  Circuit  Court.' 

J/r.  Jmticf  McLean  di.ssented : 

The  Act  of  Illinois  of  the  27tli  February, 
1841.  does  not  apply  to  the  ca.s(!  under  consid- 
eration. The  rule  of  the  Circuit  Court  adopt- 
ing that  act,  limits  il  to  executions  on  judg- 
ments at  law.  Il  can  have  no  application,  there- 
fore, to  any  proceeding  in  chancery.  The  only 
rule  adopted  in  relation  toachanceryproceeding, 
is  that  which  gives  the  mortgageor  a  year  with- 
in which  to  redeem  the  premi-ses  sold,  on  the 
payment  of  the  purcha.se  money  and  10  per 
cent,  interest,  agreeably  to  tlif  "8th  section  of 
the  Act  of  19th  February.  1841.  And  that 
rule  was  to  operate  only  in  decrees  of  fore- 
closure and  sale,  where  a  different  order  was  not 
made.  So  that, in  fact.no  positive  rule  was  adopt- 
ed in  Illinois  by  the  Circuit  Court,  in  relation 
to  sales  of  mortgaged  premises  imder  a  decree. 

By  the  rules  regulating  chancery  proceedings 
adopted  by  this  court  at  its  last  term,  it  is  suji- 
posed  the  above  rule  and  all  others  regulating 
the  practice  in  chancery  was  rescinde<i.  But 
this  IS  not  material.  The  points  certified  would 
l)e  answered  by  saying,  that  the  acts  of  the 
Legislature  referred  to  can  have  no  operation 
*in  the  case;  as  no  State  law  can  govern  [*iJ23 
the  proceedings  of  a  chancer}'  court  of  the 
United  States. 

Under  such  circumstances.  I  cannot  but  regret 
that  the  court  have  deenu^d  it  necess<iry  or 
pro{)er  to  consider  the  constitutionality  of  the 
al»ove  acts,  and  to  hold  that  they  are  unconsti- 
tutional. The  decision  of  the  matters  before 
the  court  does  not  require  this  judgment.  And 
it  is  the  more  to  be  regretted,  as  there  was  no 
argument,  written  or  oral,  to  sustain  these  laws. 
Heretofore  this  court  have  not  deemed  it  proper 
to  act  on  so  grave  a  subject  as  the  constitution- 
ality of  a  State  law  unless  the  question  were 
essentially  involved  in  the  decision  of  the  case 
before  them. 

The  act  of  the  27th  of  February.  1841,  is  held 
to  be  unconstitutional  as  regards  all  contracts 
or  mortgages  enteried  into  prior  to  its  enact- 
ment, because  it  requires  real  proj)erty  levied 
on  by  execution  to  Ije  appraised  and  to  sell  for 
two  thirds  of  its  value. 

As  preliminary  to  an  e.xamination  of  this 
question,  I  will  take  a  cursory  review  of  the 
policy  and  laws  of  the  federal  government  in 
respect  to  State  process.  By  tne  Act  of  the 
2fith  Septeml)er,  1789,  it  is  provided,  "that  the 
forms  of  writs  and  executions,  except  their 
style,  in  the  Circuit  and  District  Courts,  in 
suits  at  common  law,  shall  be  the  same  in  each 
Stale  res|K'Ctivelv  as  are  now  used,  or  allowed, 
in  the  Supreme  Court  of  the  same." 

1.— Present.  Mr.  Chief  Justice  Taney,  and  Justices 
Thompson,  McLean.  Baldwin,  Wayne,  Catroo,  and 
Daniel. 

147 


Digitized  by  Google 


Bdpi 


OooBT  or  TKB  Uhitbd  States. 


18iS 


Again:  By  the  Act  of  the  8th  of  May,  1792. 
the  above  provision  is  re  enacted,  "subject  to 
Buch  alteration':  nnd  nflditions  an  the  courts 
respectively  shall,  in  liieir  discretion,  deem  ex- 
peaient;  or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  shall  think  proper, 
from  time  to  time,  by  rule  to  prescribe  to  any 
circuit  or  district  court  concerning  tin  smn  " 

In  the  8th  iection  of  the  Act  of  the  2d  March, 
1798,  it  is  provided,  "thai  where  it  Is  now  re- 
quired  by  the  laws  of  ilny  State,  that  goods 
tatcen  in  execution,  on  a  writ  of  fieri  facia9, 
shall  be  appraised  previous  to  the  iate  thereof, 
it  shall  be  lawful  for  the  appraisers  nppointed 
under  the  authority  of  the  State  to  uppruisc 
goods  taken  hi  execution  on  a  fieri  facioa  issued 
out  of  any  court  of  the  United  States,  in  the 
8ume  manner  (us  if  such  writ  bad  issued  out  of 
a  State  court."  And  it  is  made  the  duty  of  the 
marghftl  to  summon  the  appraisers,  i&c. 

Under  the  foregoing!:  procen  sets,  a  question 
was  made  in  the  State  of  Kentucky,  whether 
the  executions  from  the  Circuit  Court  of  the 
824*1  *Oniled  States  should  be  governed  by 
the  laws  of  that  State.  In  the  case  of  Wnj/Dum 
X.  Hentthard  (10  Wheat..  2),  araonc  se  veral 
points  certified  from  the  Clreult  Court,  for  the 
decision  of  this  court,  were  the  two  f()llo\'.  in..: 

*'That,  if  the  statutes  of  Kcutucliy.  in  itlu 
tkm  to  executions,  are  binding  on  this  court, 
viz. :  the  statute  which  requires  the  plaintiff  to 
indorse  on  the  execution,  that  bank  notes  of 
tlje  Bank  of  Iveutucky.or  notes  of  tlie  Ihuik  of 
the  Commonwealth  of  Kentucky,  will  be  re- 
ceived in  payment,  or  that  the  defendant  may 
replevy  the  debt  f  ,1  two  years,  are  in  violation 
of  the  Constitution  of  the  United  States." 

VThst  all  the  statutes  of  Kentuck3r.  which 
authorize  n  defendant  to  ^rive  a  replevin  bond, 
in  satisfaction  of  a  iud^nu-ut  or  execution  arc 
unconstitutional  ann  void." 

This  court  held  th  if  the  Process  Acts  of 
1789,  and  of  1792,  did  not  apply  to  States  sub- 
sequently admitted  into  the  Union ;  and  that  as 
the  act  regulating  executions  bad  nut  been 
adopted  by  the  Circuit  Court  of  the  United 
Slates  for  Ivenlucky,  it  coidd  not  regulate  tinal 

SrocesB  in  that  court.    But  the  court  did  not 
eemed  It  necessary  or  proper  to  decide  on  the 
constitutionalitv  of  tlw  laws  referred  to. 

In  the  case  of  The  Bank  of  the  United  State* 
V.  HaiiiMd  (10  Wheat.,  51),  a  point  was  certi- 
fied from  the  Circ  nit  Court  of  Kentucky,  in- 
volving the  qucsiiou,  whether  "the  Act  of 
As.scmblv  of  Kentucky,  of  the  21st  December, 
1821,  which  prohibits  the  sale  of  property 
luken  under  executions  for  less  than  three 
fourths  of  its  apprai.sed  value,  was  repugnant 
to  the  Constitution  of  the  United  States. "  And 
this  court  held,  Judge  Thompson  giving  the 
opinion,  as  in  tlie  case  of  Wayni'in  v.  S'lvthard, 

that  the  law  of  the  Slate  did  not  apply  to  the 
courts  of  the  United  States,  it  never  having 

been  adopted.  And  Ihey  remark :  '  'This  renders 
it  unnecessary  to  inquire  into  the  constitution- 
ality of  the  law  of  Kentucky." 

Tlieso  cases  in  principle  are  analogous  to  the 
one  under  cou!»ideration.  TJie  only  rule  of  court 
affecting  a  proceeding  in  chancery  having  lieen 
repealed  or  restindcfi  by  the  general  rule.'* 
adopted  by  thisi  court  at  iijs  last  term,  and  if 
not  repealed  does  not  apply ;  the  laws  of  the 
State  of  Illinois,  as  regaros  this  proceeding  an* 
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der  consideration,  are  as  inapplicable  as  were 
the  laws  of  Kentucky  'in  the  above  r*32S 
cases.    And  it  is  a  .subject  of  regret  tiiat  the 

t>reccdcnt  of  the  al>ove  cases  lias  not  bt^n  fol- 
owed  in  the  present  decision. 

Out  of  the  present  decisionsgrew  the  Process 
Act  of  the  10th  May.  1838.  That  act  declares, 
"that  writs  of  exK  iitii  n  and  other  final  pro- 

Srocess,  issued  on  judgments  and  decree  ren- 
ered  In  any  of  the  courts  of  the  United  8tiUes. 
and  the  procecdin^'^-  thcrnupon,  shall  I  p  the 
same  as  are  now  u.sed  in  the  courts  of  the 
State."  And  power  was  given  lo  "the  courts, 
if  they  shall  .see  fit  in  their  disf-retion,  by  rtile* 
of  courts,  so  far  to  alter  tinal  process  in  said 
courts  as  to  conform  the  same  to  any  change 
which  may  be  adopted  by  the  Legislatures  of 
of  the  respective  States  for  the  State  courts." 

The  above  enactments  show  that  the  settled 
poUcf  of  the  federal  government  is.  to  adopt 
the  State  laws  regohiunf  final  process.  And 
so  far  as  the  acts  of  Congress  have  open^sd. 
State  laws  have  governed  executions  in  the  fed- 
eral courts. 

In  Virginia,  real  estate  is  not  liable  to  be  sold 
on  execution.  In  Connecticut,  and.  I  believe. 
In  Massachusetts,  lands  arc  taken  in  satisfaction 
of  jnrigments  on  a  valuation.  In  Oliio,  .^nd  in 
iuiiny  of  the  other  States,  real  estate  muj^i  be 
soUi  for  one  half  or  two  thirds  of  its  valuation. 
In  Indiana,  and  in  some  of  the  other  States, 
the  defendant  has  a  right  within  twelve  months 
to  redeem  Ids  land  ^<M  1  on  execution,  on  pay- 
ing some  10  or  12  per  cent,  interest.  In  Vir- 
ginia, Htarissippi,  and  someof  the  other  States, 
lortcoming  l3<^nds  are  given,  wliich  suspend 
further  proceedings  on  executions,  and  in  some 
degree  changes  the  security-  undor  the  joAg- 
meut. 

Now,  these  laws  prevail  in  ^  inc  of  the  Btatas, 
and  there  Is  no  reason  why.  mi:  I  r  the  Coosli* 
tution.  they  may  not  be  a(h)pted  m  ill  of  theuL 
If  Virginia  may  withdraw  licr  laud><  from  exe- 
cution, and  Ohio  admit  them  to  be  sold  under 
a  valtiation.  why  may  not  Illinois  do  the  same? 

But  I  understand  the  objection  to  the  Illinois 
statute  is.  its  limited  openUloD  and  Its  appllca- 
bilitv  to  prior  contracts. 

The  Sa  section  of  the  Act  provides,  that  it 
"shall  extend  to  all  judgment.s  rendered  prior 
to  the  1st  of  &Iav,  1841,  and  to  all  judgments 
that  may  be  reaoerod  on  any  contrac  t  or  cause 
of  action.  accruiuT;  prior  to  the  l-it  .May,  1841." 

•This  provision  may  seem  to  be  some  1*326 
what  capricious  and  of  doubtful  policy ;  out  the 
inquiry  must  be,  does  ii  violate  the  Constitu- 
tion of  the  United  Stxites:;  On  the  2Tth  Feb- 
ruarv,  1841,  this  law  was  enacted,  and  although 
it  is  limited  in  its  effects,  yet  it  is  general  in  its 
provisions.  And  I  know  of  no  power  in  the 
Constitution  to  limit  tin-  leijislativc  discretion 
of  the  States  as  to  the  duration  of  their  coact- 
ments.  The  only  question  under  this  act  «a  to 
its  constitutionality  must  be.  whether  it  im- 
pairs the  obligations  of  contracts  entered  into 
before  it  was  passed.  And  In  this  view,  the 
(pU'Stion  arises,  whetlier  tlie  rem<'<ly.  in  the 
Beu:^  of  the  Constitution,  can  be  considered  as 
a  part  of  the  contract. 

That  the  law  objected  to  is  remc<li«l,  no  one 
can  controvert.    It  docs  nut  purport  to  act  up 
on  contracts,  but  modifies  the  remedy  for  the 
enforcement  of  conlrscts.   But  mv'breth^T^n 
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fuppoK  that,  as  tbU  remedy  may  be  retarded 
bf  the  limitation  on  the  sale  of  land  under 
judinDents.  the  oblipitton  of  the  contract  Is 
Uj^rebj  impaired.  This  conclusion  can  only 
ht  Httialoed  on  the  ground  that  the  remedy  is 
a  part  of  the  contract.  On  this  hypothesis 
efoy  contract  embnicen  the  existing  remedy, 
tad  th&t  remedy  cannot  be  protract  by  the 
Lecitiature.  This  is  a  question  of  conslitu- 
tiooal  power,  and  cannot  be  afifected  by  any 
DOtknsof  expe<liency.  If  the  remedy  be  so 
DodiDed  as  to  protract  the  recovery  of  a  debt 
a  week,  or  a  month,  in  the  view  now  taken  by 
ihe  court,  it  impairs  the  obligation  of  the  con- 
tnct  lA  clearly  as  any  longer  period  of  time. 
The  quefction  cannot,  in  any  degree,  depend 
upoQ  lime.  What  could  be  rnore  preposterous 
illtn  to  sHy  ihe  Legislature  of  a  State  may  pro- 
)oaf[  the  remedy  a  week,  a  month,  or  three 
months,  but  cannot  prolong  it  beyond  that 
venodt  Where  shall  this  judicial  diH<,'retion 
find  a  limit?  There  muiit  be  some  limit.  If 
•ibe  Lciri^lat\irc  may  not  modify  the  remedy  at 
tiifcir  dlvcretion,  in  regard  to  existing  contracts, 
ther  must  be  prohibited  from  making  any 
change.  Any  departure  from  this  rule  of  con- 
<niciioa  must  dejxjml  upon  the  arbitrary  de- 
OBon  of  the  courts.  And  each  court,  in  this 
respect,  may  exercise  its  own  discretion,  until 
Che  que)>tion  shall  l>e  settled  bv  this  tribunal. 

But  the  question  mnv  l)e  asked,  suppose  the 
LegisUlurc  shall  repeal  ull  remedy;  is  the  cou- 
tract  not  thereby  impaired?  This  question 
mar  he  af ked  with  no  more  propriety  and  ef- 
'<im7*]  feet  than  *manv  others.  May  not  a 
State  fail  to  appoint  judges,  clerks,  and  other 
officers  e^senliu^  to  the  administration  of  jus- 
tice? 

I  am  aware  that,  in  the  case  of  Green  v.  Bid- 
<flf(S  Wheat..  17).  this  court  say:  "It  is  no 
M»wer.  that  the  acUi  of  Kentucky  now  in 
q^Jtttion  are  regulations  of  the  remedy,  and 
^  of  the  right  to  lands.  If  these  acts  so 
ckioge  the  nature  and  extent  of  existing  reme- 
dies as  materially  to  impair  the  rights  and  in- 
liSSits  of  the  owner,  they  are  Ju^^t  as  much  u 
TiobtioD  of  the  compact  as  if  they  directly 
owtnroed  bis  rights  and  interests." 

ThetboTe  question  arose  under  the  compact 
between  Virginia  and  Kentucky,  which  de- 
ctaed,  "  thai  all  private  rights  an(l  interests  of 
ittds,  within  Kentucky,  derived  from  the  laws 
o(  Virginia  prior  to  such  separation,  shall  re- 
■■ii  ralid  and  secure  under  the  laws  of  the 
pnpond  SUte.  and  shall  be  determined  by  tlie 
;a«B then  existing  in  the  State  of  Virginia." 

The  abore  article,  say  the  court  in  their 
(ipiakjo.  "dccUres  in  the  most  explicit  terms 
all  private  rights  and  interests  of  lands, 
'krired  from  the  laws  of  Virginia,  shall  re- 
<Bitn  valid  and  secure  under  the  laws  of  Ken- 
and  shall  bo  determined  by  the  laws 
thai  eziitijig  in  Virginia.    It  nhunfy  imports, 
'hcfcfere.  that  these  rights  anu  intcfeats.  as  to 
oatare  and  extent,  shall  be  exclusively 
"  by  the  laws  of  Virginia,  and  that 
'security  and  validity  shall  not  be  in  any 
.'Impaired  by  the  laws  of  Kentucky.  What 
law,  iherel«>re.  of  Kentucky  does  narrow 

fcrl|^  and  diminish  these  interests,  is  a 
ioa  of  the  compact,  and  is  consequently 
OGoutitatioDal." 
Aadagdo  the  court  observe:   "The  only 


question,  therefore,  is,  whether  the  Acta  of 
1787  and  1813  have  this  efifect.  It  is  undeni- 
able that  no  acts  of  a  similar  character  were  in 
existence  in  Virginia  at  the  time  when  the  com- 
pact was  made:  and,  therefore,  no  aid  can  be 
derivetl  from  the  actual  legislation  of  Virginia 
to  support  them."  These  act*  were  held  to 
abridge  the  rights  of  the  holder  under  the  Vir- 
ginia title,  and.  whether  remedial  orotheiwise, 
were  consequently  repugnant  to  the  compact. 
By  the  compact,  the  rights  and  interests  of  the 
Virginia  claimant,  both  as  to  their  nature  and 
extent,  say  the  court,  were  to  be  exclusively 
determine*!  by  the  laws  of  Virginia.  In  other 
words,  where  rights  are  to  be  determined  by 
one  law,  another  and  a  repugnant  law  can  have 
no  inHuence  upon  them.  And  this  was  the 
point  *adjudgea  in  the  case  of  Oma  [*328 
V.  BuUlle.  The  question  did  not  arise  under 
the  Constitution  of  the  United  States,  but  under 
the  compact. 

In  the  cose  of  Sturges  v.  Crouininthield  (4 
Wheat. .  200),  the  late  Chief  Justice  says :  '  *  The 
distinction  l>etween  the  obligation  of  a  contract 
and  tlie  remedy  given  by  the  Legislature  to  erf- 
force  that  obligation,  has  been  taken  at  the 
bar,  and  exists  in  the  nature  of  things.  With- 
out impairing  the  obligation  of  the  contract, 
the  remedy  may  certainly  be  modified  as  the 
wisdom  of  the  nation  shall  direct."  This  is 
the  true  principle  laid  down  in  explicit  terms. 

The  doctrine  that  the  remedy  constitutes  a 
part  of  the  contract  is  a  mere  abstraction, 
which  cannot  Ix;  carried  into  practical  opera- 
tion. If  the  doctrine  be  sound,  it  secures  the 
means  for  the  enforcement  of  the  contract  at 
its  date. 

Now,  does  anyone  doubt  that  a  State  Legis- 
lature may  abolish  imprisonment  for  debt,  as 
well  on  past  as  future  contracts?  Here  is  a 
moditication  of  the  remedy,  which  takes  away 
a  means,  and  often  a  principal  means,  of  en- 
forcing the  payment  of  the  debt.  And  yet  this 
is  admitted  by* all  to  be  a  constitutional  law. 
Nor  does  anyone  doubt  the  constitutionality 
of  a  stnlute  of  limitations.  This  operates  up- 
on contracts  entered  into  before  its  enactment, 
and  bars  the  right  of  action. 

Now,  if  the  remedy  existing  at  llic  time  of 
the  contract  is  a  part  of  the  contract,  the  State 
Legislature  cannot  modify  the  remedy,  much 
less,  as  by  the  alxjve  statute,  take  it  away.  It 
is  no  answer  to  this  argument  to  say,  that  the 
statutory  bar  is  only  interposed  whea*  the 
obligee  'has  been  grossly  negligent.  There 
was  no  such  condition  of  vigilance  at  the  date 
of  the  contract,  and  if  the  above  argument  be 
sound,  no  subsequent  action  of  the  Legislature 
can  impair  its  obligation  by  materially  retard- 
ing its  enforcement,  much  less  by  barring  the 
remedy. 

Tlie  argument  in  favor  of  the  statute  is,  that 
it  does  not  act  upon  the  contract,  but  with- 
draws the  remedy.  Now.  if  this  be  a  constitu- 
tional exercise  of  power  by  a  State  Legislature, 
surely  the  exercise  of  the  lesser  power,  by 
modifying  the  remedy  at  discretion,  must  also 
be  constitutional  Does  not  the  greater  iwwer 
include  the  lesser?  The  power,  whether  exer- 
ci.se<l  in  piLssing  a  statute  of  limitations,  or  in 
mo<lifying  the  Taws  in  relation  to  *judg-  [*320 
ments  and  executions,  acts  upon  the  remedy. 
In  both  in.'itances  the  enactments  constitute  the 
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laws  of  the  forum.  And  in  my  judgment 
they  depend  npoD  tbe  tune  power  over  the 

n'mwly. 

But  if  the  remedy  be  a  part  of  the  contract, 
how  mint  it  be  applied  ?  Instead  of  looking  to 

the  laws  rcjjuliilioif  judicial  proceedings  at  tlit- 
time  the  action  is  brought,  the  court  must  look 
t<>  tlie  (late  of  the  contract  and  the  lawg  then 
in  force.  The  contract,  in  thh  view,  tnves 
vitality  to  laws  annulled  by  the  Legislature, 
and  tbe  hiw  of  the  remedy  becomes  as  diversi- 
fied as  the  contracts  to  which  it  is  applied. 
Can  such  a  rule  of  construction  be  enforced? 

How  is  ii  contract  made  in  one  State  to  be 
enforced  in  another?  If  the  remedy  in  the 
8tote  where  tte  contract  b  made  enter  into  it, 
does  it  carry  this  remedy  into  another  jurisdic- 
tion? This  will  not  be  contended;  and  why 
not?  If  the  contract  wiUiin  the  State  inclu<fe 
the  law  of  the  remedy,  why  does  it  not  carr}- 
into  a  foreign  jurisdiction  the  same  conditionti'/ 
£very  contract  does  this,  which  isgOVMned  by 
the  local  law.  A  contract  for  the  payment  of 
money,  made  aud  to  be  performed  in  the  State 

New  Ifork,  bears  7  per  cent,  interest.  And 
this  rate  of  interest  is  recovered  on  the  contract 
in  a  State  where  7  per  cent,  would  be  usurious. 
And  BO  of  every  otlu  i  t  intract  made  under  a 
locftl  law,  however  repu truant  may  be  its  con- 
ditloiu  to  the  laws  and  policy  of  the  jurisdic- 
tion where  the  remedy  '\s  sought.  Thi.s  i?  cm 
pliatically  the  law  of  the  contract.  And  if  the 
remedy  be  also  the  law  of  the  contract,  it  must 
follow  the  ontrnct  wherever  it  shall  be  prose 
cuted.  If  thi.H  i>e  not  the  case,  the  argument 
falls;  the  remedy  exists  independently  of  the 
contract,  and  do<  s  not  constitute  a  part  of  it 

A  contract  void  by  the  local  law  on  the 
grotmd  of  usury,  or  because  it  is  against  the 
policy  of  the  law,  can  be  enforced  nowhere. 
There  is  no  exception  to  the  principle  that 
when^  a  contnict  is  cnterfMl  into  under  the  sanc- 
tions of  a  Stale  law,  that  law  (governs  the  con- 
tract in  whatever  jnrlsdiction  suit  may  be 
brought  on  it.  \v:<\  <n  w]]rTv  II  i-.miract  is 
made  in  one  State  to  be  performed  in  another, 
tlie  place  of  performance  ffjivm  the  law  of  the 
contract.  But  in  no  case  does  the  remedy  at- 
tach ilJself  to  tiie  contract,  so  as  lo  cuu^lilute  a 
part  of  it.  Such  an  idea  is  too  abstract  for 
practical  operjiMf>ns.  At  most,  it  could  only 
affect  contrails  sued  on  in  Ibt;  State  where 
the?  were  made.  Sui  li  a  principle  could 
330*J  *not  l)e  carried  out.  It  would  diversify 
the  remedy  to  an  impracticable  extent. 

Everv  contract  is  entered  into  witli  a  sup 
poded  knowledge  by  the  parti(»,  that  the  law- 
male  ing  power  may  modify  the  remedy.  And 
this  it  may  do,  at  its  discretion,  so  far  as  it  acts 
only  on  the  remedy.  It  may  regulate  the 
mode  in  which  procewi  shall  be  Issued  and 
served:  how  the  pleadinj^s  shall  be  fllecl,  and  at 
what  term  judgment  shall  or  may  be  entered. 
And  it  may  also  regulate  dual  procais.  It  may 
require  that  the  personal  property  of  the  de- 
fendant shall  be  levied  on  and  st>ld.  before  land 
shall  be  taken  in  execution.  It  may  sav  what 
notice  shall  be  given  on  the  sale  of  real  estate 
on  execution:  and  also  require  that  it  shall  sell 
for  one  half  or  two  thirds  of  its  Vidue.  A  val- 
uation hiw  in  those  States  where  it  has  been 
adopted  has  been  found  salutary  in  guarding 
the  rights  of  debtor  and  creditor.  A  debtor, 
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undea-  this  law,  cannot  defeat  the  claim  ol  liii 
creditor,  bv  purchasing  the  real  estate  levied 

on.  through  the  agency  r  f  i  friend,  at  a  nomi- 
nal price;  and  this  protects  the  riehtsof  the 
creditors  of  the  d^endant  c  renemny.  There 
may  be  some  cases  of  harmhip  tf  rn  ditors 
unner  such  a  law,  but  they  must  tew  and 
unimportant  in  comparison  with  the  benefits 
secured  by  the  law  l)oth  to  creditors  and  deb^ 
ors.  Sonie  restriction  on  the  sale  of  laud  on 
execution  is  required  by  a  sound  policy,  arpe- 
cially  in  new  and  rising  States,  where  real  prop- 
ertv  can  scarcely  be  said  to  have  a  final  value. 

Hut  this  law  is  puj)pr)sed  to  Ik'  xinconstifu- 
tional  from  its  retrospective  effect.  I  liad  sup- 
posed  that  such  a  supposition  could  not  be 
raised,  under  the  decision  of  this  court. 

In  the  case  of  SaiterU^  v.  MatUuwiton  (3  Pe- 
ters. aOTf,  "The  plaintiff,  at  the  trial,  set  op  a 
title  under  a  warrant  dated  the  10th  January. 
1812.  founded  upon  an  improvement  in  the 
year  178.'5,  which  it  was  admitted  was  under  a 
Connecticut  titles  and  a  patent  dated  19th  Feb- 
ruary. 1818. 

"  The  defendant  claimed  title  under  a  patent 
issued  to  John  Wharton  in  the  year  1781,  and 
a  conveyance  by  him  to  Satterlee  in  1812." 
Sometime  in  the  vear  1790.  the  defendant  had 
come  into  possesion  as  tenant  to  the  pUintiff, 
and  it  was  insisted  Uiat  the  defendimt  was 
rstt  p>w  d  fi mi  setting  up  his  title.  The  Court 
of  Common  Pleas  deaded  in  favor  of  the  plaint- 
iff; but  on  a  writ  of  error,  the  8up««me  Court 
of  Pennsylvania  held,  that  "bv  the  settled 
•law  of  lllat  State,  the  relation  of 'land-  [*331 
lord  and  tenant  could  not  subsist  under  a  Con- 
necticut title."  Upon  which  ^und  the  jude 
menl  was  reversed,  and  a  venire  faeiat  noro 
was  awarded. 

On  the  8th  day  of  April,  182«.  and  before 
the  second  trial  of  the  cause  took  place,  the 
Legislature  of  that  State  pai^sed  a  law.  declar 
ing"tiiat  tlie  relation  of  landlord  and  tenant 
diall  exist,  and  be  held  as  fully  and  eff^sctually 
b<  tween  Connecticut  settlers  and  PennsylvanU 
claiuiants,  as  between  other  citizens  of  thi< 
Commonwealth,  on  the  trial  of  any  cause  now 
I^n  lin  J  '  ftereafter  to  be  brotight  Avifhin  this 
Commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding."  Under  the  instruction 
of  the  court  in  accordance  with  that  statute 
the  jury  found  a  verdict  for  the  plaiutiil,  ou 
which  judgment  was  entered.  This  judgment, 
on  being  removed  by  writ  of  error  to  ue  Su- 
preme Court  of  Pennsylvania,  was  affirmed. 

the  ground  that  the  above  statute  impaired 
the  obligation  of  the  contract  between  Satterlee 
and  Hatthewsott.  the  cauae  waa  inmoved  to 
this  court  from  the  8apreme  Qmit  of  Fennayl- 
I  vania.  by  a  writ  of  error. 
I    In  their  opinion  this  conrt  say:  "If  tlie 
effect  of  the  statute  in  question  be  not  to  itn 
!  pair  the  obligation  of  the  contract,  is  there  any 
other  part  of  the  Constitution  of  the  Unite<i 
States  to  whicli  it  is  repurrnant?    It  is  said  to 
be  retrospective.    Be  it  ao,  but  retrospective 
laws  which  do  not  impair  the  obligation  of 
contracts,  or  partake  of  the  character  of  ex  po»t 
faeto  laws,  arc  not  condemned  or  forbidden  by 
any  part  of  that  in>trument." 

And  a^ain,  "  The  objection  is  urged  tiiat  the 
effect  of  this  act  waa  to  deveat  rahts  wbUdi 
were  Tested  by  law  In  Satterlee.  There  is  cer 
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uinJy  no  part  of  the  Constitution  of  the  United  | 
Sutes  which  applif!^  to  a  Slate  law  of  this  de- 
MripdoQ;  nor  are  we  aware  of  anv  decision  of  , 
tkiB.  or  of  an  J  dreiiit  Court,  wWet  condemned  | 
fodi  a  law  u|>ou  this  ground." 

Here  was  a  direct  legislatioD  not  only  on 
otlMinf  rights  growing  out  of  oontraetM,  bat 
< u"!t  an  effect  was  given  to  the  law  as  to  devest 
reietl  rights.  And  jet  ttm  act  was  held  not 
to  be  in  vidtatioii  of  the  OoDflitoUoa  of  the 
rni:<^i  State*. 

W  hul  vested  right  is  there  or  can  there  be, 
il  the  natore  of  things,  in  the  holder  of  a  con- 
tract to  the  particular  remedy  for  ita  enforce- 
ment which  existed  at  its  date?  But  if  there 
irerc  *uch  a  vested  riLzlit  a-*  to  the  remedy, 
332*]  which  there  ia  not.  it  may,  under  *the 
ifeofte  authority,  be  dereeted  by  law.  If  the 
''•^i-ion  do  not  mean  this,  it  means  nothing. 

A  Stale  Lcgiiilature  cannot  impair  the  con- 
Ireellrf  dianging  the  time  or  mauner  of  its 
perfnrmincje.  By  the  contract,  the  parties 
ban  hxed  their  'riehts  and  obligations;  and 
thm  are  guarded  by  the  ConstitutioiL  But 
the  remedy  for  the  enforcement  of  the  contract 
being  establiahed  by  the  law  making  power, 
m&y  'be  »«hmW»«»«*  at  its  discretion.  This  is  ad- 
mioed  as  regards  subsequent  contracts,  but 
the  same  rule  applies  to  prior  ones.  80  far  as 
the  mere  reme<ly  is  concerned,  in  mv  judg- 
■BBt»iK>  sound  and  practical  distinction  can 
he  drnvB  between  pnor  and  future  oootracts. 

I  think,  in  the  case  under  con-sideration.  that 
like  kws  of  Illinois  referred  to  do  not  apply, 
nd.  thetefon,  I  anee  to  the  answers  given  by 
the  court  to  the  pouite  certified. 
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ORDBR. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  thu  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  points  and  Questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
m  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agnH'ably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argtied  by  counsel:  on  conrideratlon 
whereof,  it  i^;  the  opinion  of  this  court.  1st. 
Tiiat  the  decree  should  direct  the  premises  to 
be  sold  at  puUle  auction  to  the  highest  bidder, 
without  n  irarrl  to  the  law  of  February  19th, 
1841,  whicli  gives  the  right  of  redemption  to 
the  moitgageor  for  twelve  months,  and  to  the 
judgment  creditor  for  fifteen.  2d.  That  (the 
decree  should  direct  the  sale  of  the  mortgaged 
preraisrs  without  being  first  valued  by  three 
householders,  and  without  requiring  two  thirds 
of  the  amount  of  the  said  valuation  to  be  bid 
according  to  the  law  of  February  27lh,  1841; 
and  tiiat  the  decision  of  these  two  questions 
disposes  of  the  third.  It  is  thereupon  now  here 
ordered  and  adjudged  bv  this  court,  that  it  be 
so  certified  to  the  said  Circuit  Court. 

Cltod  2  How.,  m,  614;  3  How.,  32S  330,  717;  5 
How.,  .m  ;  6  How..  SB7. 328, 830. 832,  r>«J;  9  How,.  447; 


15  How..  ;UU.  sun  24  How.,  495;  2  Wftll.,  23:  4  Wall., 
5  Wrtil., ;«)!»  ;  8  Wall.,  ifJ2.  6)«:4  Otto, 
74.  im  :  12  otto..  419:  1  Bank.  Bag^4M; 
12  ilHiik.  iteg.,519.sa0;  1  wImmI.* 
.....  132.L'«  ;  ^  Wood.  &  .M..  413:  1  Woods,  SM;  8  Wall.. 
Jan.,  214:  1  Dill., 528;  Hemp.,  314.  531: 1  Bias..  U6:  IS 
Blatchf..  183:  McAll.,519:  2  Bond.,  163;  2  Abb.  D.  8.. 
"  — •    — *  Newb.,288,ai».808; 


&jO.  551,  bTyi 
143:  6  Otto. 
10  Hank.  Ki-K..*)0; 


90:1 8«wy..  712 :  5  McLean, ZTi ; 
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HUMPUREYS. 


 ttatuU—eiiiten  of  another  $kUe  may 

m i^eireruit eonrt of  IT.  S.  on  theriff*§lKm/Sr— 

*hfrifrto  right  to  (fi*chan<'  yiii-^orn  r  in  r'/.xf'V^y 
mder  prou*$  of  circuit  cmtrt  unku  diacharge 
'  by  actof  CongremwrtU^^ihat 


Byalftvof  the  Stat«-  of  Miwinfiippl,  sheriffs  are 
r^iatred  to  givi-  bond  to  thf  jfovernor  for  the 
t_thful  p<Tforiii»nc«*  of  their  tluty. 

Adtlien  of  another  Statf  bus  ii  riKht  to  siu-  upon 
tiMibood-.the  fac-t  that  th*  K<»vfrnor  and  party 
DMrim- dtUena  of  the  f^me  State,  will  not  »>U8t 
the  Jurisdiction  of  the  rircuit  ("onrt  of  the  United 
Sttiac  |>rovided  the  party,  for  whose  use  the  suit 
bknMgfat,  Is  a  citiaen  of  another  Htate. 

Coier  the  re»olutk>D  pawed  by  Cooxreas  In  1780. 
itMlBr  to  the  use  of  State  JaUa,  aod  the  law  of 
XWwppi  pawed  In  IttS,  a  flhenff  has  DO  rii^htto 

SB  ioTof  OoMi—,  or  tho  oiodi  of  it 


THIS  caae  wa«  brought  up  by  writ  of  error 
from  the  Circuit  C^urt  of  tlie  United  States 
telhtSoatliern  Diilrict  of  Miivsksinpi. 

bwa  suit  upon  a  sheriff  s  l>ona.  given  by 
Bhld,  ihfcriH  of  Claiborne  County,  dated  10th 
S«"«ber.  1887,  and  in  the  ptnalty  of  |16,- 

At  the  May  Term,  1887,  of  thearcult  Court 
f  lh«  Cniled  State*  for  the  Southern  DiHtriet 
UJIMmkaoL  LesgeU»  Smith,  and  Lawrence. 
(Mhm  of  neir  Tork,  kntitutod  a  salt  against 


agamst 

GfOTjee  W.  McNider.  a  citizen  of  Missisipni, 
t&d  io  Norember  following  obtained  a  juof 
neat  for  |8,»10.78. 


On  the 30th  December.  1837.  Leggett.  Smith, 
wd  Lawrence  sued  out  a  writ  of  cupiiin  ud  mi(- 
^*aemdum,  against  the  body  of  the  said 
10^  *Qeo^ga  McNider,  which'was  directed  to 


N(m:.— .i«  to  iurUdictUm  of  federal  eourVi  lUfjcntl- 
|.M;<ft  i«ntuM  nmi  rrtUtmUj  we  oot*  to  Smory  v. 
Om-..u^h.  .>  i>aii..3g9t«MD0t»lo8Cimvtridg«v. 
tank.  3  CruMli. ». 

l-TiBgif  ■  mil  ilfiiii  nil  III  If  I  ]\ 


the  marshal  of  the  State  of  Mini^issippi.  The 
writ  wiiR  executed,  and  McNider  taken  into 
custody.  The  marshal  handed  him  over  for 
safe  ke^^g  to  Bland,  tho  i^erifl  ot  dalbonio 
county. 

Whilst  thus  in  custody,  McNider  applied  to 

McDougall,  a  judge  of  probate,  dulv  commis- 
sioned in  and  for  the  County  of  Claiborne,  for 
tlM  benefit  of  die  InsoWent  Law,  of  the  Btate 

of  Mississippi,  inussed  in  June.  1822.  The 
forms  of  that  law  being  complied  with,  tlie 
iudge  directed  McNider  to  be  discharged  from 
imprisonment,  and  the  sheriff  acoonmn^  dis- 
charged him. 

At  May  Term.  1839.  Leggett,  Smith,  and 
Lawrence  brought  suit  agninst  the  sheriff  and 
his  securities,  of  whom  Humphreys  w.is  one, 
using  for  this  purpose  the  name  of  the  Govern- 
or of  Mississippi,  to  whom  the  bond  had  been 

given.  The  breach  assigned  was  that  the  said 
land,  in  violation  of  his  duty  us  sheriff,  did 
discharge,  release,  and  set  at  liberty  his  said 
prisoner,  not  by  force  or  operation  of  law,  or  in 
pursuance  of  any  p>owcr  or  process  emanating 
therefrom,  but  in  violation  thereof,  and  with- 
out the  license  or  eonnnt  of  laid  plaintiffs,  or 
of  their  lawful  agent  or  attomcvs.  and  against 
their  will,  they  the  ."^aid  plaintifts  In-ing  wholly 
unsatisfied  and  unpaid.and  said  judgment  afore- 
said being  then  and  there  in  full  force  and  ef- 
fect, and  not  in  any  respect  reversed  or  an- 
nulled, paid  off,  or  (iiMharged. 
The  (iefenciants  j)leaded  two  pleas: 
1.  Tlmt  the  .\ct  of  June,  1822,  pju'sed  by  the 
Legislature  of  Mississippi,  provided,  amongst 
other  things,  that  where  an  insolvent  person 
should  not  oe  able  to  satisfy  or  pay  his  ordinary 
prison  fees,  if  th»'  creditor.  u]Mm  notice  given 
to  him  or  her,  his  or  her  attorney  or  agent, 
should  reftue  to  give  lecnrity  to  the  jailor  or 
sheriff  for  the  payment  of  .such  prison  fees,  or 
should  fail  to  pay  the  same  when  dttuanded, 
the  sheriff  or  jailer  should  discharge  such 
debtor  nut  of  prison;  and  it  wa**  furtlicr  pro- 
vided that  whereas  it  was  unreasonable  that 
sheriffs  should  be  obliged  to  i;o  out  of  thd^ 
coimtles  to  give  notice  to  creuitors  at  whose 


see  note 


h'llflfr*,  ntid Jurijidirtiou  (/f  /wu//<no  uprm  tt,  • 
to  H<ipe  Ins.  Co.  v.  Ikiardinun.  .M  ranch.  9/7. 

A»  to  residence  of  (wwi^n'ir.  and  CD-taxahk  conrey 
once  to  entMe  tuU  to  be  brought,  qfeetina  ^uHaiUe- 
MoiH  see  note  to  MoDonaM    SaiaiMr,  1 FM^  Ml 
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salt  any  penon  might  be  In  custody  of  sneh 

sherifF.  V,  h'-ri  any  execution  should  be  dcliveml 
to  the  slieriH  of  aoy  other  county  than  that 
where  any  creditor  resided ,  anch  creditor  ahoidd 
name  some  person  in  the  county  where  the  ex- 
ecution was  to  be  levied,  to  be  liis,  her,  or  their 
agent  for  the  particular  purpose  of  j^vin^  to 
and  receiving  from  tlie  sherifT  any  notices 
which  might  be  necessary  reUitinjr  thereto; 
1  1*J  und  if  any  creditors  should  fail  *to  ap- 
point such  agent,  the  aheriff  should  not  be 
obliged  to  give  notice  imvioiis  to  the  dtocbarge 


of  SlU 


er  for  want  of  securftv  for  liis 


prison  feefi,  but  such  priaoner  should  be  dis- 
diar^  without  any  notice  to  be  given  to  the 

creditor  so  failing.  < 

The  defendants  then  averred  that  Leggett, 
Smith,  and  Lawrence,  at  the  time  of  the  com- 
mitment, were  not  residents  of  Claiborne 
County,  nor  were  they  ever  so  afterwards,  and 
that  they  failed  to  appoint,  any  agent  or  attor- 
ney to  receive  a  notice  from  tlic  shcrilf:  that 
McNIder  was  unable  to  pay  his 
and  that  tin  ]  laintiffs  wholly  failed  to  give  se- 
curity to  the  sheriif  for  the  payment  of  the  said 
prison  fees. 

2.  That  McNider  was  regularly,  and  accord 
ing  to  the  provisions  of  the  aeis  of  the  Legisla- 
ture of  Mississippi  for  the  relief  of  insolvent 
debtors,  brought  before  McDougali,  a  judge  of 
probate,  and  then  and  Uiere,  by  the  order  and 
warr&nt  of  the  said  judge,  dischaiged  from  the 
custody  of  the  aaki  sheriff. 

The  replication  of  the  phiintifFt  to  tbe  ilrrt 
plea  was.  tlmi  it  iljc  tifm  rf  the  di>*charj^  of 
SicNider,  they  bad  an  agent  residing  within 
tlie  ^te  of  Inssiffifppi,  to  wit,  in  the  County 
of  Warren,  and  that  no  ai)plication  whatever 
was  made  to  the  plaintiffs  or  their  agent,  for 
the  payment  of  Jail  fees,  or  to  give  security  for 
the  same;  nor  was  any  notice  whatever  given 
to  the  plaintiffs  or  their  agent  or  aiu^rney  of  an 
intention  to  discharge  the  prisoner,  or  of  his 
application  to  be  discharged,  either  for  that 
cause  or  any  other. 

The  replication  to  the  second  plea  was,  that 
the  priaoner  was,  br  virtue  of  process  legally 
issuing  twm  the  Circuit  Court  of  the  United 
State.'^,  taken  into  custody  by  the  marshal  of 
the  district,  and  by  him  wns  delivered  to  the 
defendant,  Bland,  for  safe  keeping,  who  was 
then  sherifT  of  the  county  in  which  the  pri><()ner 
was  taken.  That  the  prisoner  wau  not  dis 
cluufged  from  custody  aforesaid  by  virtue  of  any 

grocess  emanating  from  any  court  of  the  United 
tates  or  judge  thereof,  nor  by  virtue  of  any 
l;iw  of  the  United  States,  but  that  he  was  dis- 
charged contrary  to  the  provisions  of  the  sev- 
eral acts  of  (jongreas  maae  and  provided,  i>re- 
g('ribing  the  mode  and  manner  <  f  discharging 
pnsonefB  condned  under  process  from  the 
courts  of  the  United  States. 

To  loth  these  replications  the  defendant  r!r 
murrcd.     There  was  a  joinder  in  demurrer  as 
to  the  first  ;  what  was  done  with  the  seocmd^the 
record  did  not  show. 

The  court  below  sustained  both  demurrers. 
1 2»]     *jVr.  Join.''  for  the  plainiiflh  in  error. 
Mr.  for  the  defendants. 

Jiff.  Jorua  contended : 

1.  That  the  laws  of  the  UniN  Stuics  and  of 
3Iiau8sippi,  and  the  bond  of  tbe  slieriff,  bound 
the  defendant  to  xeoeire  and  holdMcindfir  aa 

14M> 


a:  prisoner,  undor  flm  laws  ud  JuiiidieticMi  of 
the  United  8latos»  not  of  the  State  of  ~ 


sippi; 

2.  That  the  pleas  of  the  defendant  were  in- 
sufficient, and  whether  the  replications  were 
good  or  not,  the  court  would  look  to  the  first 
error  hi  the  |iiiiafiings,  the  inaalUciemy  of  the 
pleas. 

8.  That  the  United  States  and  Hiasissippi 
have  each  separate  systems  for  insolvent  debt- 
ors; that  they  cannot  be  reconciled  with  each 
other. 

4.  That  the  courts  of  the  United  States  and 
of  the  Stat^  can  each  loott  only  to  their  re- 
spective systems  and  act  upon  thiem. 

5.  That  the  State  courts  cannot  dl<»charg|B  n 
debtor  in  confinement  under  execution  from  a 
court  of  the  United  States,  either  under  the 
laws  of  in8oirencgr»  or  fay  anjl>Uier  State  au- 
thority. 

Ilr  considered  this  case  a.s  coming  fully 
within  the  principle  ^tablished  by  tliis  court 
hi  DunMn  Bartt  (1  Howard,  801).  No 
State  can  change  the  lawR  of  the  United  States. 
The  in.solvent  law  of  Mississippi  is  confined  to 
cases  where  persons  an  under  execution  by 
process  ii-sueu  by  any  court  of  recTr]  '.vithin 
the  Stale.  (1  Howard  Uutchiuiion,  tiiJ 7.)  It 
provides,  also,  that  no  creditor  shall  receive  asy- 
Ihing  unless  he  shall  liave  obtained  a  judgment. 
The  discharge  by  the  sheriff  in  cousequencc  of 
not  being  indemnified  is  also  a  branch  of  tbe 
State  system.  The  marshal  could  not  fauave  dis- 
chargcxi  the  prisoner,  and  the  sheriff  waa  pro 
luie  via'  the  niarslial.  The  luttW  waa  reapoo- 
sible  to  the  former  for  the  fees. 

Jfr.  Walker  contended  that  the  equity  of  the 
case  was  with  the  defendants,  inasmuch  as  the 
discharge  had  been  ordered  by  a  court  of  com- 
petent jurlmiiction,  whidi  would  have  enforced 
its  order  by  an  attachment.  The  first  replica 
tion  averred  that  the  plaintiffs  had  an  ag^nt 
in  an  adjoining  county,  which  was  tendeiini; 
an  immaterial  issue.  The  demurrer  to  tliis  wa«. 
therefore  properly  sustained.    There  was  no* 

gue.stion  niised  below  as  to  the  power  of  th»- 
tate.    But  the  court  below  hao  no  Jurisdic- 
tion in  the  case,  as  it  waa  between  dHzens  c»f 
the  same  State.     Although  thl'^  mnrt  has  de 
cidcd  that  where  the  real  party  is  oui  of  tti«» 
State,  he  may  use  the  name  of  a  nominal 
•plaintiff  within  it,  yet  it  has  also  decided  f*  1 3 
thai  where  the  assignment  is  by  operation  of 
law,  such  a  plaintiff  cannot  sue.    The  law  of 
MisEissippi  gives  no  right  of  action  on  a  aher 
iff*8  bond,  but  provides  other  remedies.  (How- 
ard &  Hutchinson.  G25  <y  They  are  by 
motion  against  the  sheriff  and  bis  securitiea. 
Hr.  Jonet,  In  reply: 

The  replication  must  be  overltwked.  If  tlie 
plea  iLscif  in  bad,  which  is  tbe  ca^se  here.  It  is 
settled  that  the  real  party  to  a  suit  is  tbe  party 
for  whow  tise  it  h  brought.  The  govemor'H 
name  is  only  used  profoitna.  JI  the  argument 
on  the  other  side  be  sound,  there  is  no  remedy- 
on  (he  bond  at  all ;  for  an  escape  could  not  he 
tried  upon  motion.  The  object  of  requiring  a 
bond  was  to  secure  the  interest  of  all  the  cit- 
izens of  the  State,  and  yet  the  bond  would  bo- 
oome  of  no  use  in  cases  of  escape.  Tlie  law  of 
3Ti8si88ippi  accepting  the  Hesolutiona  of  1789. 
gives  a  remedy  to  all  parties  concerned.  (How- 
ard A  Hut«diinaon«  49.) 

HOWABD  S« 
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Mr.  J\uHf4  Baldwin  delivereii  the  opinion 
of  ibe  c«urt : 

ihe  judunieut  below  was  rendered  on  a 
groend  demurrer,  it  is  necessary  to  ascertain  in 
wluu  part  of  the  pleailiugs  the  first  demurrable 
•Irfect  oo^urrvd,  which  the  defendant  here  al- 
iefd  wu  in  the  declarutiou,  inasmuch  as  it  ap- 
pan  ibat.the  plaintifTs  and  defendants  were 
dtixeos  of  MissLssippi.  and  consequently  the 
aiart  below  had  not  jurisdiction  of  the  case. 

Br  iJie  law  of  that  State  (How.  &.  Hut..  290, 
291)'  all  sheriffs  must  give  a  bond  to  the  gov- 
CTOor  of  the  State  for  the  lime  beinc.  and  his 
fuccesor*.  conditioned  for  the  faithful  per- 
fornunce  of  the  duties  of  hiH  office;  which  bond 
m*y  be  put  in  suit  and  prosecuted  from  time  to 
time  at  the  costs  and  charges  of  any  party  in- 
jured, until  the  whole  amount  of  the  i>enalty 
tberpof  be  recovered.  This  suit  was  according- 
ly fjn>ughi  in  the  name  of  the  governor,  for  the 
w#  of  I>egget,  Smith,  and  Lawrence,  citizens  of 
Sew  York. 

The  parties  in  interest,  therefore,  had  a  right 
to  iue  the  defendants  in  the  Circuit  Court  in 
ihrtrown  names,  by  a  bill  in  equity  in  an  ap- 
propriate use,  or  by  an  action  of  debt,  or  for  an 
t!<M\^  iigainst  the  sheriff  hiinsi'lf,  as  in  Darat 
T.  bunr,'in  (1  IIow..  301),  if  he  made  out  a 
CUM  of  action  in  either  form,  and  we  can  pcr- 
wire  £M)  sound  reason  for  denying  the  right  of 
prutecaiing  the  same  cause  of  action  against 
Uk  sheriff  and  his  sureties  in  the  bond,  by  and 
ia  the  name  of  the  governor,  who  is  a  purely 
14*1  naked  trustee  for  any  parly  injured.  'lie 
ttaawre  conduit  through  whom  tlie  law  affords 
AiMMdy  to  the  penton  injured  by  the  acts  or 
ooWou  of  the  sheriff :  the  governor  cannot 
JMtfMt  the  institution  or  prosecution  of  the 
■oilt  lor  baa  he  any  control  over  it.  The  real 
tod  only  pUiutiffs  are  the  plaintiffs  in  the  exe- 
Oldoi.  who  have  u  legal  right  to  make  the  lK)ud 
OTdbble  for  their  iudemnitv.  which  right  could 
Ml  be  contested  in  a  suit  in  a  State  court  of 
JfiaWppi.  nor  in  a  circuit  court  of  the  Unit- 
si  ttalei,  in  any  other  mode  of  proceeding  than 
ot  tke  abcrifTs  bond. 

b  woaki  be  a  glaring  defect  in  the  jurispru- 
<l(9ei  of  the  United  States,  if  aliens  or  citizens 
of  OllMr  Statea  should  lie  deprived  of  the  right 
of  soil  on  sheriffs'  bonds  in  the  fe<leral  courts 
•itti&g  in  MUasiasippi,  merely  because  thev  were 
tsiMft  ia  the  name  of  the  governor  for  the  use 
of  tke  pbdntiffs  in  mesne  or  final  procl^ss.  who 
in  law  and  eauity  the  beneficiary  obligees; 
*f  think  this  defect  does  not  exist.  The  Con- 
*^itation  extends  the  judicial  j)ower  to  contro- 
^^si6tst  between  citizens  of  different  States;  the 
llih section  '  .Judiciary  Act  ^ives  jurisdic- 
t:oa  to  ttie  •  courts,  of  &uiLs  l)etwecn  a 

otiaea  of  ilie  State  where  the  suit  is  brou^t, 
sad  a  dlizen  of  another  Slate.  In  this  case 
tbsre  is  a  contronentr  and  suit  between  citizens 
of  5«w  York  and  Miaaissippi ;  there  is  neither 
lieivaeD  the  governor  ana  the  defendants;  as 
tlie  faslrument  of  the  State  law  to  afford  a  rem- 
wt^aninal  the  sheriff  and  his  sureties,  his  name 
i«Hi  t&e  bond  and  to  the  suit  up<:>n  it.  but  in  no 
j  m  view  of  the  Constitution  or  law  can  he  be 
rnairfimJ  aa  a  litigant  party;  both  look  to 
tUipi^BOC  names — to  the  actors  in  controversies 
sad  soils,  nol  to  the  mere  forms  or  inactive  in- 
■ed  in  conducting  them,  in  virtue  of 
I  porfthna  law. 
Ilovamo  4.  U.  8..  Book  11. 


This  court  must  have  acted  on  these  princi- 
ples in  liroirne  et  al.  v.  SfnxU  (5  Cranch.  303), 
which  was  a  suit  on  an  administration  bond  of 
an  executor,  for  the  faithful  execution  of  the 
testator's  will,  in  conformity  with  a  law  of  Vir- 
ginia (/)  Hen.  St..  461).  which  requires  all  such 
bonds  to  be  payable  to  the  justices  of  the  County 
Court,  where  administration  is  granted,  but  may 
be  put  in  suit  and  ))rosecuted  by.  and  at  the 
costs  of  the  party  iujure<i.  The  object  of  that 
suit  was  to  recover  a  debt  due  by  the  testator 
to  a  British  subject ;  the  defendant  was  a  citizen 
of  Virginia;  the  persons  named  in  the  declara- 
tion as  plaintiffs  were  the  justices  of  the  county, 
who  were  also  citizens  of  Vireiuia,  yet  it  was 
held  that  the  Circuit  Court  of  that  State  had 
jurisdiction.  We  are  aware  of  no  subsequent 
decision  of  this  court,  which  in  the  least  im- 
pairs the  authority  of  that  case,  or  contravenes 
the  principle  *on  whicii  it  was  decided;  [*15 
that  where  the  real  and  only  controversy  is  be- 
tween citizens  of  different  States,  or  an  alien 
and  a  citizen,  and  the  plaintiff  is  by  some  pos- 
itive law  com{)elled  to  use  the  name  of  a  puolic 
officer  who  has  not,  or  ever  had  any  interest  in, 
or  control  over  it,  the  courts  of  the  United 
States  will  not  consider  any  others  as  parties  to 
the  suit,  than  the  persons  l>etween  whom  ths 
litigation  before  them  exists. 

Executors  and  a«lminiatrators  arc  not  in  this 
position,  they  are  the  actors  in  suits  brought  b^ 
them ;  the  personal  property  of  the  tlecedent  is 
vested  in  them ;  the  persons  to  whom  they  are 
iurcountiible.  for  whose  benefit  lliey  net,  c;in 
bring  no  .suit  toas.«4ert  Iheir  rights  ai^ainsi  third 
persons,  be  the  cause  of  action  what  it  muy; 
nor  can  they  interfere  with  the  condiu-ling  of 
the  suit  to  assert  their  rights  lo  the  pro|M'riv  of 
the  decedent,  which  do  n(»t  vest  in  them.  The 
personal  representative  is.  therefore,  the  real 
party  in  interest  Iwifore  the  court  (12  Pel..  171). 
and  succeeds  ;o  all  the  rights  of  those  they  rep- 
resent, by  operation  of  law;  and  no  other  per- 
sons arc  capable,  as  repres<'ntafives  of  the  per- 
sonalty, of  suing  or  being  suetl.  They  are 
contradistinguished,  therefore,  from  assignees 
who  claim  by  the  act  of  the  parties,  and  may 
sue  in  the  federal  courts  in  cases  where  the  de- 
cedent could  not.  (8  Wheat..  60S;  4  Cranch, 
308.  S.  I'.)  Hy  the  llth  section  of  the  Judi- 
ciary Act,  assignees  cannot  sue  when-  the  as- 
signor could  not,  nor  can  ihey  sue  in  their  own 
names  if  the  assignor  could,  unless  the  iissignees 
wei%  aliens  or  citizens  of  another  State  than 
that  of  the  defendant,  and  the  instrument  sueil 
on  was  so  assigned  as  to  vest  the  right  of  action 
in  the  assignees,  in  which  latter  case,  the  suit 
must  be  by  the  parly  originally  entitled  to  sue. 
Thus  where  Ihe  payee  of  a  promiss<>ry  note, 
which  was  neither  negotiable  nor  assignable, 
so  as  to  sustain  an  action  by  the  assignees,  sued 
for  the  use  of  a  corporation  incapable  of  suing 
in  the  federal  courts,  this  court  held  that  the 
Circuit  Court  had  jurisdiction,  on  the  ground 
that  the  suit  wiis  on  a  contract  between  the 
plaintiff  and  defendant.  The  legal  right  of 
acting  being  in  the  plaintiff,  it  mattered  nut  for 
whose  use  the  suit  was  brought,  the  partioJt  lie- 
ing  citizens  of  different  Sl-ales.  (Jrrinf  v.  Loto- 
ry,  14  Pet.,  3U8.)  In  that  case  the  decision  in 
5  Cranch  was  reviewed  and  afilrmed;  and  as  it 
is  in  all  respects  analogous  to.  it  must  go%-crn 
Uiis  and  slmiiar  cases,  where  the  cause  oiaction 
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is  not  founded  on  a  contract  betwera  the  parties 
or  their  legal  representatives. 

The  objection  to  the  jurisdlctfoo  cannot. 

theit  forc,  ho  sustnined. 

lO*]  *Thc  next  question  nris«'S  on  the  de 
fendnntfl'  llwt  plea  in  bar.  which  sets  up  a  dis- 
chnrixc  of  the  prisoner  by  the  sheriff  in  dcfiuili 
of  the  plaintilT  in  the  executioii  p>iyiu)£  ihe 
.priMm  fees  due.  pursuant  to  the  Act  of  22<l 
Jtine,  1832  (sees,  ta,  47;  UuU  &  How..  640- 
644). 

This  law,  by  its  own  force,  cannot  apply  to 
persons  committed  on  executions  from  the 
courts  of  the  United  Stales*,  it  must  first  be 
adopted  by  act  of  Cotiirn^^,  or  soinc  rule  of 
court  under  the  authority  conferred  ou  the 
courts  of  the  United  States  by  law.  It  is  a  pe- 
culiar municiiial  rrsuhition,  applir!(l>Ir  uivl  in- 
tended to  apply  only  to  persons  comniiued 
under  State  process,  a»  clearly  api)ear8  by  the 
62d  section  nf  fli.  same  law,  in  the  revised 
code.  !iH  to  priH  f  s*  of  the  Uniu^ii  States.  (How. 
iV  Hut..  <i4i>.  «.■)<».)  'After  reciting  in  full  the 
I-tesolution  of  t'ongress  relatiniif  to  jails,  passed 
in  1789  (1  Story,  70),  it  proceeds,  "  An<i  where- 
as it  is  just  and  reasonable  to  aid  the  United 
Sutes  therein,  on  the  terma  aforesaid,  until 
other  provisions  shall  be  nuule  In  the  premliiefl, 
it  is  enm  t»'(i,  That  all  sheriffs,  &c.,  within  this 
tttate,  to  whom  any  perw>n  or  persons  shall  be 
sent  or  commuted  liy  yirtue  of  legal  process, 
isaucd  by  or  umlL'v  tlio  nuthorit}*  of  the  United 
Btates,  Hhall  be,  and  are  hereby  required  to  re 
cefvesuch  prisoners  into  custody,  and  to  keep 
the  same  safely  until  tin  v  Ix-  disciiar^^i'd 

by  due  course  of  law,  and  be  liable  to  tlu-  siuue 
pains  Hud  penalties,  and  the  parties  agjp-ieved 
be  eniille<l  to  the  same  remedies,  as  if  such 
prisoners  liad  lieen  committed  tinder  the  au- 
thority of  the  Slate.  The  shtrilT  may  rc(|uire 
of  the  mHCHhai  the  fulfillment  of  the  propcMuils 
of  the  general  government,  whh  regard  to  rent 
and  su^tenani  e,  nl  least  (luartcr  yearly ;  and  on 
the  discharge  of  the  prisoner  shall  make  a  stutc 
ment  of  charges.  &c.,  to  enable  him  to  make  bis 
return  to  the  proper  department  of  the  general 
government." 

Taking  this  section  of  the  law  in  connection 
with  the  Kesoluiion  of  1789,  there  appears  an 
eviUeui  iuieniiou  iu  ilie  Legislature,  that  the 
law  should  cover  the  whole  resolution,  fio  as  to 
carry  it  into  effect  iu  all  imparts  and  provisions. 
Hence  the  terms  in  each  must  be  made  to  har- 
Tuonize;  whereby  tlie  |)lir!ise  in  the  (T2d  M  clion, 
"  and  to  keep  tiic  same  safely  until  they  sluUl 
be  diadiarged  by  due  course  of  law,"  will  be 
referre<i  to  the  correspond in«?  phrase  in  the  res- 
olution, "  until  they  shall  be  discharged  by  due 
oouiee  of  the  law  thereof "  (the  United  States), 
80  H"?  to  nuthori/c  no  diHcharife  by  viiliieof  any 
Blrtte  law,  iiicompiitible  with  the  resolution.  If 
an)  doubt  could  arise  on  these  words  iu  the 
resolution,  "  al!  pri-^jnerH  committeii  under  the 
authority  of  the  United  Stati«,"  whether  the^' 
17*]  applied  to  cases  *between  individuals,  it 
Is  removed  by  the  explidl  language  of  the  law, 
**  any  penton  or  persons  who  shall  be  sent  or 
eotnniiiied  J)y  virtue  of  legal  process,  issued  by, 
or  under  the  authority  ot  the  Umied  Slutes." 
Ac.,  "and  the  parties  aggrieved  shall  be  en* 
titled  to  the  sunu-  remedies,  '  which  neoes- 
Mirily  embrace  all  cases,  civil  or  criminal. 

As  it  wovid  be  wholly 
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view  of  the  re.soltitlon  and  law,  for  the  I.iegi<«lK 
ture  to  authorize  the  sheriff  to  discharge  my 
person  from  custody,  otherwise  tiran  ny  tte 
due  course  of  tlje  laws  of  the  United  Slat^.we 
cannot  attribute  such  an  intention  to  them, 
unless  the  words  of  their  act  clearlv  indicate  h: 
but  there  is  nothing  in  llie  art  to  that  off  err. 
any  words  which  admit  of  Huch  c\»i)Mruei!*>n. 
On  the  contrary,  as  the  resolution  of  Congre* 
pasitively  requires  it,  as  the  preamble  to  th«' 
State  law  declares  it  lo  be  "  just  and  reasonabl*' 
to  aid  the  United  States  therein,"  the  enacting 
part  must  be  taken  accordingly;  otherwise  the 
law  would  conflict  with  the  resohition. 

Tlie  A(  t  of  Congress  passed  in  1800  prorid«* 
for  the  mode  of  dischargiog  insolvent  debtois, 
committed  nnder  process  from  the  oonrts  of 
tile  United  Stntos,  and  the  ea<es  in  which  it 
may  be  done;  it  is  obligatory  on  llie  sheriffs  io 
every  county  of  the  States  who  have  acceded 
to  tlu-  Resolution  of  1789.  and  no  disehnrffe 
under  uny  State  law  not  adopted  by  C  ongreK-*. 
or  a  rule  of  (  n-irt.  can  exonerate  the  ottictr. 
(  Vtde  1  Storv,  715;  3  Story,  198?  WlVJ.  SnyJam 
V.  liro(ui}uiJc\  14  Pet.,  IT)-,  10  WhcTl..  36.  87^ 
From  the  time  of  I^Umrr  and  AUch  (  7  Cruucli. 
560)  to  JkirH  V.  Dunean,  the  language  and 
decisions  of  tliis  court  have  been  uniform  for 
more  than  forty  years,  that  a  State  law,  whirli 
is  "  a  peculiar  municipal  regulation,  not  having 
any  immediate  relation  tolheprogremof  arait, 
but  im[)ositTi;  a  restraint  on  St«te  oflU-ers  in  fli. 
execution  ol  the  process  of  Ibeir  cnurih.  is 
altogether  inoperative  Upon  the  otHcers  of  the 
Uniie<i  States  in  the  exe<Mition  of  the  manduit". 
which  issue  to  them.  By  ibe  I^rocess  Acts  cf 
1789.  1792,  and  18S8.  Congress  have  adopted 
such  State  laws  as  proscribe  the  modes  of  pr'> 
cess  and  proceedings  in  suits  at  common  law. 
as  are  not  in  cunflu  t  with  the  laws  of  Uir 
United  States,  which  can  be  executed  by 
the  coorts  of  the  United  States;  which  impoee 
no  restraint  on,  or  obstructi(iii  of  their  pro«m 
from  its  inception  till  ultimate  satisfaction  from 
the  defendant,  or  the  nuurahal,  sheriff,  or  other 
orticer,  intrusted  with  its  execution  "  ;  "2  IVt  , 
325;  1(1  W  lieat..  40,  3ti,  d:c.»  •  Congress,  how 
ever,  <iid  not  intend  ♦to  defeat  the  eiecu-[*I 9 
tlon  of  judgmentg  rendere<l  in  tlx'  courts  of  the 
Unilwl  Stales,  but  meant  they  sliould  have  full 
effect  by  force  of  tlie  Slate  laws  adopted,  anil 
therefore  all  State  laws  regulating  proceediO|p» 
affecting  insolvent  persons,"  or  that  are  ad- 
dressed to  State  courts  or  magihtr»fe<  in  oth«T 
respects,  which  confer  peculiar  powers  on  audi 
courts  and  magistrates,  do  not  bind  the  fedeial 
court",  because  they  have  no  jvi^cr  to  e.\ecuit 
such  laws.  ( 1  How.,  806;  14  Pet.,  74,  S.  F  ) 
For  these  reasons  we  are  of  opinion  .that  tb« 
defendants'  first  plea  is  defective,  in  not  !5<'ttin5: 
toi  tb  a  case  which  justities  tiie  di!»citarge  oi  im- 
per!H>n  oommitied  on  the  execution. 

The  serond  pieu  sets  up  a  discharsre  nf  The 
prisoner  pursuant  to  the  laws  of  Missiissiiipi,  »•* 
au  insolvent  debtor,  by  order  of  a  judge  of  pn> 
bate;  which  presenta  a  cem  covered  by  the  de- 
dsion  of  this  court  in  tktr^  v.  Dun^n,  that 
such  a  discharge  by  a  sheriff  w:u^  no  ilefeasi'  lo 
an  action  of  debt  for  an  escape.  (1  Uov., 
8U4.> 

Tl't  J>uli!)hi  nt  of  (ht  ftiiirt  fn  't'tr  nuixt  fh''n- 
ftfrt  fte  revermd,  and  Judgment  reitdettd  JW  the 
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Mr.  Judief  Daxiel  dis-^ented: 

Fruni  the  opinioojusl  pronounced  on  the  pari 
of  the  court  in  this  muse.  I  am  constrained  to 
differ.  Although  it  ever  miiRt  be  with  unaf- 
fected diffidence  that  I  shall  lind  myself  opposed 
to  a  majority  of  my  brethren,  still  a  feclini;  lilve 
th*t  jiist  advertetl  to.  should  not,  and  properly 
cannot,  induce  in  me  a  relinquishment  of  c<m- 
cliwons  formed  from  examinations  carefully 
marie,  and  upon  decisions  which  appear  to  be 
distinctly,  as  ihry  have  lx*n  repeateclly  an- 
nounced. Mv  opinion  is.  that  the  judgment  of 
the  CMrcuit  Oourt  a^iinst  the  plaintiff  below 
oa^t  to  be  aftirmed.  for  the  reason  that  the 
coori  could  not  properly  lake  coj^uizance  of 
hi«  cause.  Under  systems  of  polity  compound- 
ed are  the  fe<len»l  and  Stale  povernruents  of 
this  Uniou.  instances  of  contiictinc  power  and 
jorisdi<.-(ioD,  real  or  appan-nt.  will  frequently 
viaF,  and  will  sometimes  run  into  niceties  cai- 
enhue«i  to  perplex  the  most  astute  and  priicticed 
expmdtors.  tor  my»«'lf.  I  must  believe  that  the 
tarest  preventive  of  such  instancci?,  their  safest 
■ad  roost  elTectual  remedy  when  they  shall 
occur,  will  be  found  in  an  adherence  to  limits 
which  lansruage  iu  its  generally  received  accep- 
tjuiao  prescnl)es.  and  m  shunning  not  merely 
that  which  such  acceptation  may  palpably  for- 
bid, but  as  far  as  p<>ssible,  whatever  is  ambip- 
QfNia  or  artiticinl.  In  adopting  or  commend- 
iiic  the  rule  thus  indicated.  I  undertake  to 
19*]  propound  no  new  principle  of  *ronstruc- 
tiOBto  Ihu  court,  to  essay  no  innovation  upon 
itvdoctrines.  I  plant  mv^elf.  on  the  contrary, 
Qpdii  b8oft-repeate<l  decisions,  and  invoke  their 
pfUMtkm  fur  the  interpretation  now  insisted 

Tke  action  in  the  Circuit  Court  was  instituted 
tnlbenamc  of  Alexander McNutt.  G  >vernorof 
tb»  Slate  of  Mississippi  (  who  was  the  successor 
'  Charles  Lynch),  who  sues  for  the  use  of 
Tbniats  Lenett  und«)ther.  citi/.cns  of  the  State 
'(New  Von,  agninsi  liland,  Humphreys,  and 
(leiwna.  citizens  of  the  State  of  Mi^<sissippi.  It 
•»  founded  on  a  bond  execute*!  by  HIand.  a» 
^teriff  of  the  Countj'  of  Clailnirne  in  the  State 
tbove  meotioDed.  The  pleading,  so  far  as 
tteyidalelo  the  conduct  of  the  Nheritf  in  ful- 
UoKiit  of  luB  duties,  or  in  dereliction  thereof, 
•ra ineleTant  to  the  question  here  raised,  and 
MCdaal  therefore  l>e  examined.  The  pro|M;r 
qMiOB  for  consideration  here  is  this — whether, 
opCM  the  case  as  presented  upon  the  declaration, 
tw  Circuit  Court  of  Mississippi  could  take  ju- 
naUctioo.  McNutt  is  the  party  plainiifT  upon 
tkeieooitl,  in  whom  is  the  lepil  right  of  action. 
UfOPeltaDd  others,  who  are  said  to  Ix;  the  l>en- 
«fldari(a  in  the  suit,  and  in  whom  is  the  equi 
(aMe  iaierest,  are  not  the  legiil  parties  to  the  suit 
•thir,  «id  conUl  uot  maintain  an  action  upon 
iJttbood  to  which  they  were  not  parties. 

bHcNu'!  considered  as  suing  in  his 

prifHeind.  .  chamcler,  and  the  addition 
oi  the  State  of  MifisiflBippi"  to  l)e 
I  merely  a  phrase  of  description? 
to  be  viewed  as  the  repreaentative  of 
Kfltate  of  ICiais^ippi.  or  rather  as  identified 
Murereigniy  of  that  Si;ite,  and  having 
*vled  in  him  the  exercise  of  her  executive 
■ntlmitjr?  Let  both  hnmehes  of  this  inquiry 
hBeataorily  paraued.  If  McNutt  is  to  be  re 
yKinA  aa  a  private  party  to  the  m>tion.  whether 
a  kk  own  interest,  or  as  the  private  agent  of 
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the  State  for  ceiiain  purposes,  it  would  indeed 
seem  to  be  too  late,  and  entirely  supererogatory, 
to  coustruct  an  argument  to  prove,  that  to 
warrant  either  the  conmiencemcnt  or  prosecu 
tion  of  a  suit  iu  his  name  in  a  Circuit  Court  of 
the  United  States,  his  citizenship  must  be 
averred  and  shown  upon  the  reconi.  Decisions 
to  this  effect  may  be  said  to  have  l)een  piled 
upon  the  question,  for  they  may  be  traced  from 
a  {)eriod  coeval  almost  with  the  passage  of  the 
judicial  act.  down  to  a  companilively  recent 
day ;  ranging  through  at  least  ten  volumes  of 
the  decisions  of  this  court:  and  ruling,  it  is 
believed  without  an  exception,  that  wherever 
juris(liction  is  to  be  claimed  from  the  citizen- 
ship or  alieuage  of  parties,  such  citizenship 
or  alineage  must  be  expressly  set  forth;  rul- 
ing, moreover,  that  wherever  jurisdiction  is 
*claimed  from  the  character  of  partic*,  [*20 
it  must  Im}  understood  as  meaning  the  parties 
to  the  record. 

The  first  case  in  support  of  the^e  positions, 
is  that  of  Bingham  r.  (JaM  ttal.  (  from  8  Dall., 
882),  instituted  iu  1797,  in  which  the  plaintiffs 
were  stvle<l  in  narr.  as  John  Cabot  (with  the  co- 
plaintifrs),  descrilKjd  as  being  "  all  of  our  said 
district  of  Massachusetts."  and  as  complaining 
that  "said  William,  of  Boston,  being  indebted, 
&c.'*  Lee.  Attorney  General,  insisted  "  that 
there  was  not  a  sutlicient  allegation  iu  the  rec- 
ord of  the  citizenship  of  the  parties  to  main- 
tain the  juris(iirtif>n  of  the  Circuit  Cdtirt.  which 
is  of  limited  jurlsdii:tion.'  Dexier.  on  the 
other  hand,  urged  "  that  stating  in  the  declara- 
tion the  party  to  l»e  of  a  piirtieulur  place,  desig- 
nates luH  home,  and  of  course  his  citizenship." 
The  court  were  clearly  of  opinion  "  that  it  was 
necessnr}'  to  set  forth  the  citizenship  ( or  alien- 
age where  a  foreigner  w»is  concerned )  of  the 
respective  parties,  in  order  to  l)riug  the  case 
within  the  juristlictitm  of  the  Circuit  Court." 
In  the  year  1797,  were  decided  in  the  Supreme 
C^oiirt  the  civses  of  Turner  v.  Eurillf,  an<i  of 
Turner,  Admin.,  dr.,  v.  The  B^tnk  of  North 
Amt^riea,  reported  in  4  Dall..  the  former  at  pp. 
7  and  8.  the  latter  on  pp.  8,  9,  10  and  11.  The 
declaration  in  the  former  ca.si'Stft  out  a  demand 

by  the  Margtiis  de  Casa  Kurille,  of  .  in  the 

island  of  .  again.st  Stanley  and  the  in'.estate 

of  Turner  and  Greene,  merchants  and  partners 
at  NewlK'ru  in  the  .said  district.  Upon  objec- 
tion to  the  juri.Mlietiou  for  want  of  a  proi)er 
des<ription  of  parties — Bvthk  Court :  "The 
de<'ision  in  the  case  of  liintjham  v.  Culnft  et  al. 
must  govern  the  present  ca.se;  let  the  judgment 
be  reversed  with  costs."  Turner,  Admin,  of 
Stanley,  v.  The  Itit  uk  of  North  Amerioi  was  an 
action  upon  a  promissory  note  drawn  at  Phila- 
delphia by  Stanley.  in<lors<*<l  by  Biddle&  Com- 
pany to  the  liank  of  North  America.  The  narr. 
stati"*!  that  the  president  and  directors  were 
<'itizens  of  the  Slate  of  Pennsylvania,  that  Tur- 
ner.the  administrator,  and  Staidey,the  intestate, 
were  citizens  of  the  State  of  North  Carolina; 
but  of  Bidiile  &  Comimnv.the  pa)>  ers  and  indors- 
ers,  there  wh".  no  other  ilescription  than  "  that 
they  used  trade  and  merchtindi.se  at  Philadel- 
phia or  North  Carolina."  Ellsworth.  Chitf 
.hutic/:,  in  delivering  the  opinion  of  the  court, 
after  remarking  that  the  Bank  of  North  Amer- 
ica, as  well  as  the  drawer  of  the  note,  was 
properly  described,  proceeds  thus;  "  The  error 
assigned  is,  that  it  does  not  appear  from  the 
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record  that  Biddle  &  Compaoj,  tlte  promiseeB, 
or  any  of  them,  are  dtizem  of  a  State  other 

tli  iii  "  iluit  of  North  Carolina.     The  Circuit 
HI*]  Court,  tliough  an  inferior  *court  io  the 
language  of  the  Omwtitutioii,  is  not  to  In  the 
language  of  the  common  law,    A  circuit  court, 
however,  in  of  Utuiied  jurisdiction,  and  has 
cognizance  not  of  cases  generally,  but  only  of  a 
few  specially  circumstanced:  and  a  fair  pre 
sumption  is,  not  ( as  with  regard  to  a  court  of 
ffeneral  jurisdiction  )  that  a  cause  is  within  its 
jurisdiction  unless  the  contrary  appears,  but 
rather  that  a  .  cau.^  is  without  its  jurisdiction 
till  the  contrary  appears.    This  renders  it  nee  i 
essary  to  set  forth,  upon  the  record  of  a  circuit 
court,  the  facta  and  drenmstancee  which  gire 
jurisdiction,  <'ither  f  xpi  i  ■ v  or  in  such  manner 
as  to- render  them  certain  by  le^al  intendment. 
Among  those  circunntanoes.  n  is  necessary, 
where  the  defentlant  is  a  citizen  of  one  State, 
to  show  liiat  llie  plauitill  is  a  citizen  uf  some 
other  Slate,  or  ah  alien.    Here  the  description 
of  the  ])romls(H'  only  is.  that  he  used  Inidc  iit 
Philadelphia  or  North  Carolina,  which  conlaias 
DO  averment  that  he  was  a  citizen  of  a  State 
other  than  North  Carolina,  or  an  alien.  We 
must  therefore  say  there  was  error."   In  Mou- 
iii'in  V.  Ifi'jqinjk^tl  {  \  DjiH..  12  ).  the  same  doc- 
trine is  affirmed,  and  the  court  conclude  their 
opinion  with  the  followiner  cxplidt  hmguage: 
"  Neither  the  Consfituti  n  nor  the  act  of  Con- 
gress, regards,  on  lhii>  puiut.  the  subject  of  the 
suit,  but  the  parties.    A  description  of  the 
parties  is  therefore  indispenHuhle  to  the  exercise 
of  jurisdiction.    There  is  here  no  such  descrip- 
tion."  The  case  of  Courae  etai.  v.  JSi^xid  et  ux. 
(4  Dall..  p  22)  is  marked  hy  one  trait  which 
peculiarly  illusirutcH  and  enforces  the  principle 
ruled  in  the  cases  previously  cited.    In  this  last 
case,  a  supplemental  bill  was  filed  making  a 
new  party  to  a  suit  previously  pending,  but  in 
the  supplemental  bill  no  ilescription  of  the  citi 
zenabip  of  this  new  defendant  was  given:  the 
afaeenoe  of  audi  description  liavfng  heen  aarign- 
ed  for  error,  it  was  contended  that  such  a  do- 
scription  was  not  necessary  in  the  supplemental 
suit,  which  is  merely  an  Incident  of  the  original 
bill  brought  in  the  same  court ;  Init  the  Supreme 
Court  sustained  the  objection,  aad  revurMid  the 
decree  of  the  Circuit  Court  on  the  ground  of 
jurisdiction.    Next  in  the  order  of  time  is  the 
case  of  Wood  v.   Wagnon  ( 3  Cranch,  9 ). 
Where  the  statement  in  the  pleadings  was  that 
Wagnon,  a  citizen  of  Pennsylvania,  sboweth, 
that  James  Wood,  of  Georgia,  &c.   The  judg- 
ment Wits  r( (  I  I  {  f(»r  the  defei-t  that  the  plaint- 
iff and  defendant  were  not  shown  by  the  plead- 
tofli  to  be  dtimns  of  dilferent  States. 

In  IL'phiira  !7]ff  T}'indn*  v.  EUzry  (2  Cranch, 
445).  the  decision  turned  ujKjn  a  defect  in  the 
description  of  a  party  neccMsry  to  give 
22*]  *jnris<liction.  (  WincheMer  v.  JackMin,  3 
Cranch,  014.)  The  writ  uf  error  wa«  dismist^ 
for  want  of  jurisdiction,  the  iiarties  not  ap- 
pearing tipon  the  record  to  be  citizens  of  dif- 
ferent States.  In  Kemp't  Lesaee  v.  Kennedy, 
this  court  declare,  that  "  the  court.s  of  the 
United  States  arc  ail  of  limited  jurisdiction,  and 
thdr  proceedings  are  erroneous  if  the  juris- 
diction be  not  shown  upon  them."  (5  Cranch. 
186.)  The  same  in  effect,  the  same  indeed  in 
terms,  to  the  declsloii  of  tbb  ooori  Ui  MmUUtt 
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T.  Murray  (4  Cranch,  46.)  Again,  the  principle 
that  the  duurader  which  authorizes  accesB  to 

the  Circuit  Court  muM  \h-  apparent  upon  the 
record,  is  strikingly  exemplmed  in  Chapptdt' 
laine  et  al.     IMmmwe  (i  Onmch,  80(1).  b 
this  case,  the  plaintifTs  were  trustees,  not  suing 
in  their  own  interest;  yet  as  they  weresUens 
and  as  such  entitled  to  sue  in  the  cifcidl 
courts  of  the  United  States,  this  court,  in  vir 
tue  of  that  character,  and  their  title  tlowinj 
tlierefrom  apparent  on  the  rec*ord,  sustain.  1 
the  jurisdiction  of  the  Circuit  Court.  Pasmni;. 
with  a  mere  mention  of  them,  the  cases  of  The 
II'-jv:  In»iinince  Company  v.  Boardman  et  al 
(5  Cranch,  57),  Uodg$on  and  Thompmn  Jkv- 
etiank  wt  at.  (5  Cnnch,  803).  Skaifm't  Ei^rt 
V.  May's  Ex'ra  (6  Cranch,  20:),  The-  r.>rf^>r<iti.r.i 
of  Now  Orleamv.  Winter  (1  Whoatoo.  91).  sU 
full  to  the  point;  I  will  quote  an  emphatic  end 
more   comprehensive  afflrmation   of  .Tu<l^e 
W  ashington  in  reference  to  the  powers  of  the 
circuit  courts,  expressed  in  the  opinion  &t  thst 
juil<re  in  McComtirk  o^ni  SnlUrfint  {\0  Whest.. 
199);  "They  are  aii  ysnyn  he)  of  limited  juris- 
diction.   If  the  jurisdiction  be  not  alleged  In 
the  proceedings,  their  judgments  and  decrees 
arc  erroneous,  and  may  upon  a  writ  of  error 
or  at'fx?*^!  l""  reversed  for  that  cause,"  But 
the  fullest  and  dearest  exposition  and  vindica- 
lion  of  the  doctrine  contended  for  in  itoM  odn- 
ion,  will  be  found  in  the  reasoning  of  Chiff 
Justice  Marshall,  in  delivering  the  oeciskH)  io 
the  case  of  Otborn  v,  7h$  Bank  tf  lAs  IMM 
Statet.    The  portio-i  of  the  reasoning  porticu-. 
larly  referred  to  commences  on  the  8.'^6th  paire 
of  the  9th  volume  of  Wheaton:  "  Tlie  jutlitial 
power  of  the  Union, "  nays  the  Chief  Juslice.'*is 
also  extended  to  controversies  between  citizens 
of  dilTerent  States;  and  it  has  been  decided 
that  the  character  of  the  parties  must  be  showo 
on  the  re«)rd.   Does  this  provision  depend  on 
the  character  of  those  wh()«e  interest  is  litigated 
or  of  those  who  are  parties  on  the  record?  is 
a  suit,  for  example,  brou^t  by  or  against  sa 
executor,  the  creditors  or  legatees  of  his  tes- 
tator are  the  persons  really  concerned  in  io 
terest;  but  it  has  never  been  suspected  that,  if 
the  executor  be  a  resident  of  another  State,thf 
lurisdictiou  of  the  ♦federal  courts  could  [*23 
be  ousted  by  the  fact  that  the  creditors  or  leg- 
atees were  citizens  of  the  same  State  with  the 
opposite  party.    The  universally  received  con- 
struct  ion  in  this  case  is,  that  the  jurisdictioo 
is  neither  given  nor  ousted  by  the  relative  sit- 
uation of  the  parties  concerned  in  interest,  Iml 
by  Till  relative  situation  of  the  parties  named 
on  the  record.    Why  is  this  construction  uni- 
TeiaalT  No  case  can  be  Imi^ned  in  whidi  the 
existence  of  an  interest  om  of  the  party  un 
the  record  is  more  unequivocal  than  in  tluii 
which  has  ixien  stated.  Why,  then,  ia  H  uoife^ 
sally  admitted  that  this  inten^t  in  no  manner 
affects  the  j  u  r isd  ict  ion  of  the  court  ?   The  plain 
and  obvious  answer  is.  because  the  jurisdiction 
of  the  court  depends  not  upon  this  interest, 
but  upon  the  actual  parly  on  the  record  * 
Again  he  remarks  (p.  857),"  It  may.  we  ihmk. 
l>e  kiid  down,  as  a  rule  which  admits  of  no  ex- 
ception, that  In  all  cases  where  jurlsdidlse 
dep^^n  l'-    n  tIk^  party,  it  is  the  party  named  in 
the  record.    Consequently,  the  Uth  amend 
mont,  whidi  resinins  the  juriadktta  fMrtvi 
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by  the  Coa^titution  over  suits  against  States, 
is  of  necvsbity  limited  to  those  Ruitfi  in  which 
«  State  is  a  party  on  the  record." 

This  reasoning  of  the  late  Chief  Justice  seems 
to  njrtl  the  prei«.'nt  case  in  every  aspect  of  ; 
which  it  is  susceptible,  and  to  (fispel  every  ; 
shade  of  doubt  that  could  possibly  bo  cast  | 
upon  it.  The  doctnne  this  reasoning  so  well  . 
nitains,  is  re-affirmed  by  the  same  judge,  in  { 
the  still  later  case  of  The  SUiU  of  Getrrgia  v.  | 
Jvan  Madrazo  (  1  Peters,  122);  and  amongst  | 
other  authorities  there  citefl.  the  principles  ruled  I 
IS  above  mentioned  in  Oaborn  v.  The  Bank  ' 
of  the  United,  State*  are  referred  to  and  ap- 1 
provif<i.  (  Vule.  also.  Kearyettil.  v.  The  Farmers' 
and  Meehanics'  Bank  of  MemphU,  16  Pet.,  90.) 

Alexander  McNutt,  in  the  case  under  exam- 
mttion.  must  he  regarded  as  a  private  person 
acting  in  a  private  capacity;  at  most  as  a  mere 
^■ai  under  a  law  of  Mississippi,  in  whom  the 
interests  of  other  Individuals  may  to  a  particular 
fxtent  have  been  vested,  and  through  whom 
ihpj  were  authorized  to  sue.  He  represented 
or  was  identifleti  with  no  political  or  fiscal  rights 
or  interefits  of  the  State  of  Mississippi.  That 
State  had  no  interest  involved  in  the  conduct- 
iojfof  that  suit  by  McXutt,  and  much  less  was 
»he  a  party  to  the  record  in  that  suit.  Standing, 
tbfD.  in  the  relation  of  a  mere  agent  in  the 
transaction,  and  there  being  no  law  of  the 
United  States  investing  the  federal  courts  with 
jurwiiction,  as  incident  to  such  agency,  he 
could  have  access  to  those  courts,  and  the 

Srts  themselves  could  have  juri.s<liction, 
dy  in  virtue  of  his  character  of  citizen  of  a 
Bute  different  from  that  in  *which  the 
resided,  and  that  character  it  wjis 
should  appear  upon  the  record, 
are  positions  which  it  has  seemed  to 
ne iB^OSsible  suc(e.s«ifully  to  asMiil;  positions 
fOninpfKd  with  u  chain  of  authurities  com- 
pnkending  the  entire  existence  and  duration  of 
tbtCBVenunent  itself.  This,  however,  is  said  to 
beea  broke  n  by  the  act  of  this  court,  and 
(7  that  set  an  opening  made  for  farther  power 
a^AJiirisdiction  in  the  circuit  courts.  The  mean 
l^vUuli  such  important  con.sequenccs  are  sup- 
poaid  to  hare  been  effected,  is  the  decision  of 
the  case  of  Browne  it  ai.  v.  Strtxie,  to  he  found 
■n  5  Craoch.  908.  In  this  case,  which  was 
taboiiltod  without  argument,  und  in  which 
>Im eat^cate  directed  to  the  Circuit  Court  is 
in  two  lines,  no  reason  whatever  is 
for  the  conclu.sion  at  which  the 
CBmtl  appeared  to  have  arrived.  The  facts  of 
U«  case,  as  presented  -in  the  short  abstract  of 
tt.  an  thus  stated:  "  It  was  an  action  upon  an 
fWatot'B  bond  given  m  conformity  with  the 
law*  of  Virginia.  The  object  of  ifie  suit  was 
to  noorar  a  debt  due  from  the  testator  in  his 
liftlllii  to  a  British  subject.  The  defendant 
ras  a  dtizen  of  Virginia.  The  persons  named 
n>lhe  dedamti  -  ?  =ntiff8  were  the  justices 
<4  the  peace  i  uniy  of  Stafford,  and 

were  all  dtibceiM  of  V  irginia.  The  court  or- 
<Wed  it  to  be  certified  as  their  opinion  '  that 
ite court  below  has  jurisdiction  in  ihe  case." 
TUiii  Ibe  whole  case,  and  it  is  confidently  be- 
liMadto  stand  entirely  solitary;  without  sup- 
port, and  without  a  likeness  in  the  whole  hU- 

?y  of  oar  jurispnidence:  and,  in  commenting 
n  tUa  caae,  it  may  be  safely  asserted,  that  j 
the  court  in  their  certificate  have  intended  I 

How  AID  a. 


to  affirm,  that  the  holders  of  equitable  in- 
terests, cemtuu  que  trust,  who  are  not  the  holders 
of  tiic  legal  interests,  or  rights  of  action  at  law, 
are  in  actions  at  law  the  regular  and  proper 
parties  to  the  record,  then,  indeed,  they  have 
not  merely  overturneid  the  series  of  decisions 
in  this  court,  from  the  case  of  Bi/iffham  v. 
Cabhot,  in  3Dall.,  decided  in  1798,  down  to  the 
case  of  17ie  Governor  of  Georgia  v.  Madrazo  (1 
Peters,  110);  they  have  reversed,  moreover, 
what  is  believed  has  been  regarded  as  a  canon 
of  the  law,  wherever  the  principles  of  the 
common  law  have  bc>en  adopted ;  and  this  tliey 
have  accomplished  by  one  short  sentence,  and 
without  a  single  worn  to  explain  this  mighty 
revolution.  But  can  it  be  reasonably  pre- 
sumed that  this  court  have  in  so  cursory  a 
mode  intended  to  reverse  its  own  well-con- 
sidered, wcll-reAsoned,  and  oft-repe«ted  de- 
cisions; and  this,  too,  without  professing  to 
review  them — nay,  without  one  word  of  refer- 
ence to  them  of  any  kind?  A  *presump-  [*25 
tidn  like  this  seems  scarcely  compatible  with 
that  cautious  reluctance  with  which  innovation 
on  settled  principles  is  always  admitted  by  the 
courts.  Is  it  not  far  more  probable  that  the 
short  and  isolat^nl  abstract  in  question  exhibits 
an  imperfect  picture  of  the  action  and  pur- 
poses of  the  court  as  applicable  to  some  par- 
ticular state  of  cjise  which  may  not  be  fully 
and  accurately  given,  for  the  record  of  the 
case  in  the  court  below  is  not  set  out  in  ejitewio. 
But  let  it  be  supposed  that  the  objects  and  the 
language  of  the  court,  in  the  case  of  Browne 
V.  Strode,  are  accurately  givtii;  still  the  in- 
quiry recurs,  does  llmt  case  establish  the  law 
of  this  cause  at  the  pre.'^enl  dnyV  Browne  v. 
SlrtHle  was  decide<l  iu  1809.  Turning,  for  the 
moment,  from  the  decisions  of  this  court  prior 
to  IHOy,  supposed  (strong,  and  i'Xi)licit,  and 
numerous  as  they  are)  to  have  been  silently 
demolishe<i  by  firotene  v.  Strode,  what  must 
be  understoml  with  respect  to  the  decisions  of 
SkifUru's  Ex'rs  v.  Afay'a  Ex'r«  (ti  Cranch,  2(>7); 
of  Onborn  V.  Tfte  Bank  of  the  United  States  (9 
Wheat.,  :i3);  of  MeCvrvii'-k  et  al.  v.  SulUcant  et 
al.  (10  Wheat..  199).  and  of  T/'.e  Governor  of 
Georgia  V.  M*ulrazo{  \  I'eters,  110) — all  posterior 
in  date  to  1809?  If  these  cases  »ire  to  be  received 
upon  the  import  solely  of  their  own  terms, 
uninfluenced  by  any  reference  to  prior  decis- 
ions, still  as  they  are  posterior  in  time  to 
BroitM  V.  Strode,  and  are  wholly  irreconcilable 
therewith,  they  should  be  understo<Kl  us  con- 
trolling and  reversing  that  decision.  How 
much  stronger,  then,  nay  how  irresistible  ap- 
pears this  conclusion,  when  it  is  ascertained 
that  the  several  decisions  subsequent  to  1809 
refer  expressly  to  those  of  previous  date,  rely 
upon  them  as  forming  their  own  foundation, 
and  re-atfirm  them  us  the  law  of  the  federal 
courts. 

The  only  decision  in  this  court  which  wouhi 
appear,  upon  a  superficial  view  of  it,  to  give 
color  to  the  decision  of  Browne  et  al.  v.  Strotie, 
is  the  case  of  Irrine  v.  Laiery.  n.'j)orted  in  14 
Peters,  293.  An  attentive  examination  of  the 
latter  case,  however,  will  show  that,  so  far 
from  resembling  Brotene  v.  Stro<U,  tlie  facts 
of  the  two  cases  differ  essentially;  and  that  the 
former  does  not  sustain,  but,  in  effect,  contrr 
diets  the  latter.  In  Jrcine  v.  Ixnery  the  actif 
was  in  the  name  of  Irvine.the  payeeof  the  no 
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for  the  benefit  of  the  Lumberman's  Bank.  On 
behalf  of  LowTf ,  tbe  dofendant,  exception  wag 

taki'ti  to  the  jurisdiction  upon  tlie  crround  lliat 
tlip  r.u  ruber  man's  Bank,  xhe  IwncUolaries  in  the 
suit,  consisted,  in  part,  of  persons  who  were 
citizens  of  tlip  samf  State  to  which  the  defend- 
ant hi'lons^etl.  Tlie  c;ii*e  of  Brottm  et  nl.  v. 
Stf'de  was  relied  on  to  show  that  tliese  benefl- 
26*]  ciurii  s 'and  not  ilic  nominal  parties  or 
those  who  held  the  le^^al  interest,  should  be 
considered  the  true  jiarties  on  the  record.  This 
exception  was  OTemtled,  and  the  jurisdiction 
amtamed  In  the  name  of  the  pi^rty  holding  the 
Iciral  ri^dit,  in  conformity  with  the  current  of 
authorities  before  cited.  'Tis  true  that,  in  tbe 
opinion  delivered  In  this  case,  the  decblon  In 
Brt'irne  et  at.  v.  f^rndr  is  montionnd,  and  ac- 
counted for  upon  an  hypothesis  whicli  by  uo 
meaoB  devests  it  of  its  anomalous  charactcr.any 
more  than  it  rests  the  ca-se  of  Irvine  v.  Lotrry 
ujKm  any  real  similltiule  with  it.  The  argu- 
ment is  this,  that  «lilion?rh  in  Rrowrui  et  al.  v. 
Stro>U  the  iilfiiniiflfs  and  defendant  were  citizens 
of  the  same  i^iute.  yet  the  stuluie'of  Virginia, 
which  requires  the  executor's  bond  for  the  pro- 
tection of  creditors  and  legatees,  posses  the 
legal  right  to  those  whose  interests  the  bond  Is 
designed  to  protect.  To  this  rcasoninL'  several 
answers  at  once  present  themselves,  either  of 
which  appears  to  oe  saffldent  1.  If  this  could 
bp  so  understood,  it  would  leave  the  objection 
precisely  where  it  stood  before.  The  parties  to 
the  action  would  still  be  all  citizens  to  the  same 
Btntp,  whereas  the  Judicial  Act  declairs  they 
shall  be  (that  is.'thc  plaintifTs  aud  defendant^) 
of  different  States.    2.  The  Virginia  statute 

f)rof*»»«te«  to  aflect  no  such  fran'^nuitation  of 
egal  rights.  8.  It  confers  no  right  of  action  on 
the  b«»nef1ciaries  under  the  bond.  4.  It  orders 
tbe  prosecution  of  the  suit  in  the  names  of  the 
lartfees  the  obligees,  and  by  consequence,  for- 
bids such  proceeding  in  the  names  of  any  other 
persons.  5.  In  point  of  fact,  in  the  case  com- 
mented on  (as  doubtless  would  be  found  to  be 
the  fact  in  evrn*  suit  fvrr  in-tifi;trr)  nndrr  Th>"' 
statute),  the  action  was  brought  in  the  names  of 
the  justices,  so  that  those  wncse  interests  were 
designed  to  be  protected  by  the  l)ond,  were 
never  parties  to  the  suit  at  all,  much  less  the 
real  or  only  parties  representing  the  right  of 
action  under  the  bond. 

My  mind.  then. is  impelled, by  considerations 
like  these,  to  the  deductions,  that  Broinu-  v. 
Strode  does  not  furnish  the  rule  for  the  decision 
of  this  cause;  and  that,  if  it  erer  was  a  rule  for 
Uie  federal  courts,  it  has  been  clearly  aud  em 
phatically  annulled.  As  a  corollary  from  the 
above  reasoning  and  llie  cnsee  adduMd  in  sup- 
port then'of.it  follows, that  Alexander  McXutt, 
without  appearing  u8  the  jxiriy  plaintiU  upon 
the  record  to  be  a  citizen  of  some  State  other 
thiin  that  fo  which  the  defendants  beloni!;, could 
have  no  hiundiug  in  the  Circuit  Court;  and  that 
failing  so  to  appear,  the  Cireuit  Court  could 
have  no  jurisdiction  over  the  cause. 
27*1  It  cannot  be  requisite  here  to  meet  any 
ar^ruinent,  should  any  be  attempted,  desired 
to  maintain  tbe  ricbtof  McNutt  to  sue  in  virtue 
of  his  character  of  Ooremor  of  Mlsstsslppi.and 
AS  such  representintr  the  sovereign  or  supreme 
executive  power  of  that  State.  In  Umt  aspect, 
the  suit  would  be  virtually  by  tbe  State  beraelf. 
and  not  be  the  suit  of  AJexander  McNutt;  auch 


a  suit,  too,  could  take  place  only  where  loiQe 
direct  right  or  inteitat  of  the  Btates  diould 

be  involvr  i!  ( )f  sueh  .1  controversy,  the  Circuit 
Court  could  unquestionably  have  00  jurkdic- 
tion;  this  having  been  settled  as  one  of  thote 
instances,  the  rf>jmirance  whereof  belnnc^  ex- 
clusively to  the  Supreme  Court.  ( VuU,  TluStatt 
of  Gew'gia  v.  Rr^l^&rd,  S  Dall.,  402.  and  Tht 
Gf/cernor  of  Georgia  v.  Madrma,  1  Peters.llO; 
Foielrr  et  al.  v.  FAndmy  et  aL.tfr.  3  Dull.,  411.) 

To  any  uriruinent.  nh  iun/nrcnienti,  which 
may  be  urged  in  support  of  the  juriadktioa  ia 
this  case.  I  wmitd  simply  oppose  the  obsnra- 
tions  of  \\\(\  disliaguianefl  members  of  (liis 
bench.in  reply  to  a  similar  argument  addressed 
to  them  In  the  case  of  Twntr,  Admin.,  4c.,  r. 
The  Bank  of  North  AmeHra  (4  Dall..  10),  in 
which  Chief  Juxti<-<  Ellsworth  inquired:  "How 
far  is  it  intended  to  ctury  this  argument ?  TVUl 
it  be  afflrmed  that,  in  every  ca=e  to  whieh  the 
judicial  power  of  the  United  SiutiJS  ciicuds.ilie 
federal  courts  may  exercise  jurisdiction  without 
the  intervention  of  the  Legisl.iture  to  distribute 
and  regulate  the  power?"  And  Chase.  Jutiii^, 
remarke<1 .  "If  Congress  has  given  the  powerin 
this  court,  we  poneesit,  not  otberwisei  and,  if 
Congress  hm  not  given  the  power  to  tfafo  or  any 
other  court,  it  still  remains  at  the  leirislafive 
disposal."  Jski  boni  jtuUeii  ampliare  juritdkr 
thkem  was  once  quoted  as  a  wise  jndidal 
maxim;  how  far  this  may  accoH  \v\\\\  .systems 
differently  constituted  from  oui*.  and  having 
their  foundations  in  a  large  and  almoatundefin- 
ahle  discretion,  it  is.  perhaps,  unnecessary  here 
to  inquire;  it  seems,  however,  scarcely  com 
patible  with  institutions  under  which  the 
political  and  civil  state  is  referred,  almost  ex* 
clusively,  to  legislative  or  express  regulation. 

Upon  tfte  view  above  given,  Ittmdude  that  the 
judgmerU  ^tkt  CXnmit  (Mtrt^mMUaJbrmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  traa 
script  of  tlie  record  from  the  Circuit  Court  of 

flp  T'liited  States  for  tlie  SoTjthcm  District  of 
Mississippi,  and  was  argued  by  counsel;  oo 
consideration  whereof,  it  is  now  here  ordered 
and  adjudired  by  this  court,  that  the  judirmrnf 
•of  the  said  Circuit  Court  in  this  cause  [*ii8 
be.  and  tbe  same  is  hereby  fevened,with  costs: 
and  that  this  cause  be,  and  the  same  Is  hereby 
remanded  to  Uie  said  Circuit  Court,  with  dilu- 
tions to  that  court  to  eiiter  judgment  i 
for  the  plaifltiH  in  that  courL 


Mr.  Juries  StOBT: 

The  decree  of  ^e  Orenlt  Court  in  this  ( 

was  reversed  r)n  theWfh  of  January.  1844,  and 
the  cause  ix'tnanded.  with  directions  to  enter 
judgment  for  the  plaintiff.  On  the  8lsl  of 
Jantiary.  ^fr.  .Jonen,  for  the  plaintiff  In  error. 
suggeste<l  the  death  of  Bland,  aud  moved 
that  the  writ  of  error  stand  against  tbe  survivor. 
Humphreys,  and  tliat  Judgment  be  eotmed 
against  him  alone. 

Mr.  Justice  Story,  in  delivering  the  opinii'ii 
of  the  court,  said,  that  if  Bland  died  smce  the 
commencement  of  tbe  term,  the  judgment 
miuht  Iw  entered  against  both  defendants,  on  u 
day  prior  to  the  death  of  Bland,  nunc  yro  fiine^ 
If  he  died  before  ite  oommeneemcBi  dr-#i 
term,  then  npoo  tlie  auggestfon  of  his  daith 
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befoRllM  term  bdni?  entered  of  record,  the 

cjiiM-of  aclioD  •sumvinir.  ilu  itidenHnt  might 
te  eniemi  sgiuiist  the  sur%iviug  defendaut, 
Henphreyi*.  Tb«re  certainly  no  objection 
m  tbi«  c'lM'.  uinJiT  till  the  cimimstiini-.s.  to 
j:r»Dliiur  ilie  appliration  ua  asked  for  l»y  tlie 
pUaiif 's  counsel ;  thai  is.  teenier  tli^uuiT"*' 
tiooof  BLtnii'h  death  u]X)n  the  reforil.^M  then 
HAHinc  jiidgmeni  ugaiutit  liuiupUreys  alone.as 
the  MTvwur;  MoA  itls  aoooidingly  eo  ordered 

\>\  ihv  fuiirt. 


.Uexander  McNutt,  Gov. 
pbfaitiff  In  error. 


IlichiirtiJ.  Bland,  elal 

Jfr.  j0M$f  of  oaunscl  for  the  plaintiff  in 
mnr.  hiivincr  surcrestcd  the  death  of  Ukhard  .1. 
B  ind,  one  of  the  co-defendRnts.  tinoe  the  last 
cin'intianre  of  ihis  cau'^o,  now  here  moved  the 
coon  that  hia  writ  of  error  atand  as  against  the 
WTivin?  defendant.  Whereupon  thw  court 
r  t  iK'ini:  now  h>  ri'  '^iitVif^ieiitly  advisefl  of  and 
ooacrrainjT  what  order'tu  jeader  in  the  premises, 
took  time  to  eoorider. 

JtDiinrv  31.  18-14. 

Alciandpr  McNult,  Gov..  &c., 
plaintifT  in  error, 

r. 

Kkhard  J.  Bland  el  al.  j 

On  comdderatloii  of  the  motion  made  In  this 
one  on  !t  prior  day  of  the  jiresent  term  of  this 
cwm,  to  wit:  on  WedtieMlay.  the8l8t  day  of 
Jtamry.  It  to  now  hen*  ordered  by  this  court 
Iktf  the  sus»ge.-tion  of  IJliitid  s  d.  utli  be  enten-d 
29*]  on  the  record.and  that  ilu  n  judgment  *\}c 
»6tmd  agalnat  HumphreyB  atone  as  the  siir 
dnir.aBd  that  the  mandate  of  this  court  direct 
ihp  Circuit  Court  to  enter  judgment  for  the 
pUatifF  au'ainMt  Benjamin  O.  Humphrejs  alone 
« the  survivor. 

Ibrch  13tb.  1844. 

*1ted-  U  How.,  5H7  ;  17  How..  40*  t  SI  Hoif^  74;  II 
*«a,  IM.  in  :  13  Wall.,  e;  :  so  WalU.  JB,^1«4  ;  U 
Otto-SM:  SCurt..  404:  1  BliiB.,  436  ;  8  Wood.  &  M., 
vTllMop..  M5»  Ml;  SBond,  Mt;  7  Bank.  Beg^ 


WnXIAX  M.  OWIN 


r. 


JAMES  W.  BREEDLOVE. 


V^niunfrpt  ttgMe  rrgnlating  riutifn  of  itherijjfti 
rjulltcUng  metupt,  and  suits  af/ainst  them—pro- 
mM»ff$  a^mfntt  mankal  and  mtnUie^—on  nut 
<&m  Ttiidtnt*  nnt  nwrred  to  giite  Jurisdiction — 
ProctJU  Art  of  Cowjrtss—adnption  <ff  Imns  of  a 

tender. 


A  otatate  of  the  State  of  .Mis^i.'^Mippi,  passed  nn 
ii>  1^  of  Febriiarr«  proN Med  that  if  a  «herltr 
•hnoM  taUtopay  over  to  •  plaintifT  money  collcct- 
H  by  I  iiniirtioB.  the  amount  collected,  with  •&  per 
ocoL dUMires.  and  ^  p*>r  cent,  interest,  mi»bt  b«> 
wewTMeil  against  such  gherltt  hh<1  hl.i  sureii.  s.  hy 
nolliMl  before  Itie  court  to  which  such  execution 
VM  ntamatile. 

A  ounlial  ttnd  hi«  suretitm  ommit  bo  nroceed- 
•■4  «g»in-t.  Jtfiiitiv,  lu  this  fUUHiiarj  way,  but  they 
-  ii*t  S«*  >n)<-»J  ng  directiMl  Ijy  th*-  ac  t  df  ('unirn  HS. 
!'•  .t  tr  .•  'cuntbal  hlmwilf iilwajH  UnbU-  to  uii 
I'actouit  ni.  iiixler  wliich  he  c<iul<l  bt-  I'dinpelloil  to 
'r.iif  thv  iifrnv  into  court  ;  hihI  I'v  flu"  t'i<u-f.«s 
Act  of  r4inKn<>.H.  nf  May,  IttiS,  wa»  also  liable,  in 
MbaMppi.  til  hHv-e  •TmiriMBt  eniand  agalaat 
"by  mottoo. 


This  motion  is  not  ;i  ix  vv  Kult,  b\it  im  ln<  iilcnt  of 
the  prior  one ;  and  hcnc-e.  rcsldcnceof  the  parties  in 
ditr<>n>nt  States  need  nnt  be  averred  In  order  to 

give  jurisdiction  to  the  court. 

Mji  li  juu  is  only  of  the  laws  of  a  Ptatc  us  arc  ap- 
|i|i<  abli  tn  thf  court.S  of  the  t'nitcd  Sfiiit  ■j  are 
mtiipti-'l  bv  liic  Protx'fS  Act  of  Contf rcs.w:  n  pi^ni'lt  v  is 
not  rt<l<iiitc<i,  and  the 2.')  percent.  diimu«-»  K cannot  he 
cnfori-cd. 

A  iii:>r*-liHl  who  rf  <'(  i\es  Viank  notes  In  8;itl8;uc- 
tion  of  an  executi  'n,  wh'-ii  the  rt  inrn  hais  not  l)ocn 
a»ide  at  the  ill^^tan(  col  the  |ilaintitl.  or  amended 
liy  the  uiari^hal  hiniscif.  mustacceniiit  to  the  plaint- 
IfT  In  trold  or  Mlver :  the  Constitution  of  the  United 
statt "  recQgnfsInK  only  ifold  and  atlver  aa  a  legal 
tcntlcr. 

TmS  ease  was  brought  uj)  In  writ  of  error 
from  the  Circidt  Court  of  the  United 
States  for  the  Southern  Distrid  of  .Mis-si'sippi, 
anil  arose  upon  the  following  blalemeut  of 
facta: 

Al  some  period  prior  to  the  18th  day  of  Feb- 
ruary. li?39.  James  W.  Breedlove,  the  defend- 
ant iti  error.  h:id  rc<  ()vered  a  iudgnienl  in  the 
Circuit  Court  of  the  LJniietl  btatca  for  the 
Southerri  District  of  Mississippi,  against  certain 
{lersons  there,  for  the  sum  of  $1C,976,  with  Ib- 
I  terest  at  the  rale  of  8  per  cent,  per  amium, 
I  from  the  24tb  of  Hay.  1^.  untU  iNiid;  and  on 
the  said  IHth  of  Felirtiary.  an  execution  was  is- 
Rued  upon  the  judgment,  and  placed  in  the 
hands  of  Gwin.  the  mareha].  The  sum  of 
$r).0(H)  wa.s  collected  in  unexceptionable  money, 
*and  paid  over  to  the  plaintilY;  the  bulaiire  [*IJO 
was  received  in  notes  of  the  Commeic  in!  Bank 
of  Vicksburg,  and  Phintent'  Bank  of  Mi«tMafUp> 
pi,  which  the  plaintifT  refused  to  receive. 

At  the  November  Term.  18:}9,  of  the  Circuit 
Court  of  the  United  States,  Breedlove  moved 
for  a  judgment  against  Owin,  the  marshal,  for 
the  sum  of  $7,970.  being  the  balance  due  to  the 
plaintiff  on  the  execuiiou.  Thi^  motion  was 
made  under  a  statute  passed  by  the  Legislature 
of  Mis!*i'<sippi  on  the  l^tb  day  of  February, 
182b.  which  had  been  adupled  in  the  practice 
of  the  Circuit  Court  by  a  rule  of  that  court. 
The  statute  provided  <*IIoward  ^  Hutchinson, 
2U<J)  thai  if  the  sherilT  should  fail  to  pay.  on 
deniiind  by  the  plaintiff,  money  collected  by 
execution,  such  sheriff  and  his  sureties  should 
be  liable  to  [^y  to  the  plaintiff  the  whole  amount 
of  money  -so  collected,  to-xclher  with  25  jht 
cent,  damages  thereon,  with  interest  at  the  rate 
of  8  per  cent,  per  annum,  to  lie  recovered  by 
motion  l)efore  tlic  court  to  which  such  execu- 
tion is  made  returnable.  The  statute  further 
provided  for  a  juiy,  if  the  sheriff  should  deny 
that  the  motley  was  collected  by  him.  Incase 
the  sheriff  tailed  to  return  an  cxecutiim  on  the 
return  day.  thereof  (llow  aid  &  Hutchinson, 
298).  the  plaintiff  waj*  allowed  to  recover  judg* 
meut  agamst  the  sheriff  and  his  sureties,  with 
5  per  cent,  damages,  by  motion  before  the 
court.  It  was  alao  cuiciared  to  be  a  misdemeanor 
for  &e  sheriff  to  refuse  to  i>ay  ovor  money 
which  he  had<  ollcctcd.  and  punishable  on  con- 
viction, by  removal  from  office.  (Howard  & 
Hutchinson,  999.) 

The  rcjuHons  filed  in  stipport  of  the  motion 
weix',  thai  the  marslial  had  made  the  money 
and  failed,  or  refused,  to  pay  it  over  to  the 
plaintiff. 

Gwiii  deiiiuMcd  to  the  motion;  but  the  demur- 
rer bciiig  overruled,  he  filed  four  pleas,  lu  the 
tirsi  two.  he  denied  having  received  money. 
In  the  laiit  two,  he  alleged  that  he  Iiad  collected 
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and  rt'ccivei  notes  of  the  Planters'  Bank  of  llie 
Stale  of  ^lississippi.  iitui  of  the  Commercial  and 
Hailroad  Bank  of  Vicksburg,  due  and  payable 
on  demand,  when  said  baaka  were  pnyiog  gold 
and  silver  on  all  their  notes  payable  on  demand ; 
wliich  notes,  eo  collecteci  and  received,  v/ere 
collected  and  received  without  any  instructions 
from  the  nlafntlff  or  his  ittomey  that  gold  or 
silver  wniiid  he  rpqnircd,  and  at  a  time  when 
the  bank  notes  rtxtnved  were  the  current  circu- 
lating medium ;  and  the  sain(>  were  tendered  tO 
the  attorney  of  the  [ilnintifT.  before  the  suspen- 
sion of  sptfcie  pa^  mcntsi  by  any  or  either  of  said 
banks — all  of  which  said  bank  notes  said  defend- 
31*]  ant  had  always  been  ready  and  ♦willing, 
and  was  then  ready  and  willing^  to  pay  over  to 
the  plaintiff  or  hi '^attorney. 

The  plaintiff  joined  issue  upon  the  first  two 
pk'»H,  and  replied  specially  to  the  last  two,  that 
the  defendant  was,  previous  to  the  reception  of 
the  notes,  instructed,  that  gold  or  silver  would 
be  required  of  him.  Issue  was  joined  upon  the 
last  two  replications. 

Evidence  was  offered  at  the  trial,  tliat  the  at- 
torney of  the  plaintiff.  Breedlove.  told  the  mar- 
shal frequently,  before  the  monpy  wn'?  fv^Hected. 
that  specie  wtndd  be  required;  thai  lie  had  de- 
manded the  money  of  the  marshal,  who  refused 
to  pay  him;  that  the  marshal  never  tendered 
him  any  bank  notes,  and  that  the  notes  of  those 
banks,  before  their  suspension,  were  rreeived 
in  the  community  everywhere  as  specie,  and 
by  the  ^eriffli  and  officers  in  collection  of  ex- 
ecutions. 

The  execution  was  issued  on  the  13th  of  Feb- 
nuuy,  and  the  baaks  suspended  specie  pav- 
ments  on  the  15th  or  23d  of  March,  1839. 

The  ('f)unsei  for  the  defendant  prayed  the 
court  to  instruct  the  jury  as  follows: 

1.  Tliat  if  the  jury  l)elievc  from  the  evidence 
that  billtj  of  exchange  and  bank  notes  were  re- 
ceived by  the  marsiial,  and  not  ^oM  or  silver, 
then  the  jury  will  find  the  issues  on  the  first  and 
second  pleas  fn  taror  of  the  defendant. 

2.  Tf  the  jury  believe  that  the  iiiHtriietions 
given  to  the  marshal  were  intended  to  authorize 
tne  marshal  to  collect  gold  or  silTer,  or  its  equiv- 
alent, and  he  colleet(  (l  bank  notes  w  f.ir  li  were 
equivalent  to  gold  or  silver,  then  they  .should 
find  the  issue  for  the  defendant. 

3.  And  that  if  they  And  that  the  marshal  re- 
ceived bank  notes  ur  bills  of  exchange  and  not 
money  in  specie,  which  the  plaintiff  refused  to 
receive  as  money,  then  they  must  find  the  issues 
for  the  defeiidaul.  as  the  issue  is,  whether  he 
received  and  collected  money  or  not. 

The  first  and  third  of  wluch,charges,the  court 
refused  to  give,  but  gave  the  second  charges, 
to  the  jury :  to  which  refusal  to  give  the  first 
and  til  ml  charges,  the  defendant  excepted. 

The  jury  found  for  the  plaintilf, 

Mr.  ir<//Av  r  for  Owin,  the  plsdntlff  in  error. 

Mr.  C.  L\»Jt  for  the  defendant. 

Mr.  Walker  made  the  following  points: 

1.  That  the  <!tAtuteof  MisslBalpplhad  not  been 
strictly  pursued. 

2.  That  it  did  not  apply  to  marshals  of  the 
Fnited  State?. 

*6.  That  there  is  a  want  of  jurisdiction, 
inasmuch  as  tlie  reconl  does  not  show,  in  any 
part  of  it,  that  Breedlove  was  not  a  citiaen  of 
Missisrippi. 
1 .  The  statute  is  highly  penal  in  its  chanMSter ; 

Ids 


and,  therefore,  like  all  other  penal  statute«,muM 
be  construe*!  strictly.  It  provides  (Howard  <fc 
Hutchini<^)n,  296)  two  remedies  airainst  >-heriffs: 
one  for  not  payiQg  over  the  money  wjiich  tiiey 
may  hsTe  ooilf«ted,  and  the  otiier  forncgiectinf 
to  f(  vy  Tlir  I  \' niT: on.  The  motion  below  was 
under^e  tirst  head,  which  was  ao  erroneous 
nroce^Png,  because  bank  notes  are  not  meaer 
The  return  states  the  collection  lo  have  been  ttt 
banknotes;  but.  if  thej  had  been  notes,  of  h 
mercantile  flm.  it  woum  clearly  not  have  been 
money.  The  one  is  no  more  money  than  the 
other.  The 
refusal  on 
clared  to 

punished  by  removal  from  office. 

The  agreement  of  the  sheriif.  to  receive  any- 
thing but  money,  does  not  bind  the  phuntiff.  (5^ 
Howard,  846.)  Where  the  sheriff  returned  ibst 
he  had  n  (  >  iv  il  bank  bills,  it  was  not  consid* 
ered  a  legal  return  or  binding  on  the  plaiaiiff, 
and  a  neweieeutlon  was  awwded.  (5  Howsrd. 
031.)  A  sheriff  cannoAnkc  a  negotiable  note 
and  return  the  execution  satisfied.  (I  Cowen, 
40.)  The  payment  mint  be  in  cash.  (9  Johnson. 
263.)  There  being  no  money  received,  the 
remedy  pursued  onixlil  to  have  bten  for  omit- 
tiog  to  collect  the  money.  (Howard  A  Hutddn- 
son.  page  642,  sec.  42.) 

2.  The  statute  does  not  apply  to  marshals.  It- 
was  pa.ssed  on  16th  February.  1828.  The  Pro- 
cess Act  of  Congress  was  passed  on  IVth  Uav, 
1828:  but  no  rule  of  court  has  e^er  adopted  tne^ 
Si  itr  law.  ITow  eame  marshals,  tlu-n.  lo  be 
under  the  State  law?  Their  duties  arepointtd 
out  by  acts  of  Congress  (<3ordon's  Digest  Laws 
of  the  United  States,  articles  610.  611).  and  a 
pafiy  injured  may  sue  on  their  bond  and  re- 
cover damages  legally  assess.  But  thesberiflSw 
under  the  State  law,  are  subjeet  alw)  to  a  penal- 
ty of  25  per  cent,  iu  addition.  Can  the  manUials 
be  legislated  by  a  State  into  this  responsibility': 
The  sheriffs  are  also  to  be  removed  from  office. 
Can  a  State  law  require  the  Preddent  of  Ihe 
United  States  to  remove  a  uiarshalT  If  not, 
where  can  the  lioe  he  drawn? 

The  words  in  the  Act  of  Congress  of  1608  are 
borrowed  from  the  Act  of  1792.  and  direct  !h:»t 
the  process  at  common  law  used  in  State  courts 
should  be  adopted  in  the  courts  of  the  United 
States.  Rut  the  process  of  the  original  m\\  !>' 
low  had  been  exhausted.  The  *moiion  [*iiiJ 
against  the  marshal  was  a  new  pr(x?eedl]ig,and 
not  n  part  of  the  procpw*  of  the  other  ca^i. 

(10  Wheat.,  I,  32,  0  Peters.  65??!;  7  Cmneh. 
654:  1  Howard.  300  ;  2  Dallas,  896  ;  6  Masou. 
26;  12  Peters,  800:  that  attachment  laws  of 
States  are  not  inchided  in  the  Piocess  Act) 

The  court*  of  the  United  States  do  not  adopt 
State,  criminal,  or  penal  laws.  (17  Johnson, 
1,  4.) 

3.  Breedlove  is  not  shown  in  the  reCOfd  to 
have  beeu  a  citizen  of  another  State.  This 
court  has  decided  that,  as  the  courts  of  the 
United  States  are  of  limited  jurisdiction,  ii 
must  appear  on  the  fac  i-  of  the  record.  flO 
Wheat..  1<>2;  2  Cranrb.  fl;  2  Bald.  C.  C.  H., 
275;  18  Peters.  45;  4  Wasli.  C.  C.  R,  82.) 

Mr.  C.  Cor,  for  defendant,  argued: 
1.  That  it  wa.'j  no  ;/round  of  exct  ption  ' 
defendant's  motion :  thai  it-does  not  show  him 
to  be  adtiien  of  a  State  Other  Ihas  MlMiMlppi : 
in  all  other  reepecto  it  b  formal. 
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2  The  plaintiff  was  accountable  on  his  re- 
nini.  and  on  the  facts  efctablished  by  the  ver- 
dict, for  the  amount  of  $7,000  in  money. 

&  Hie  statute  of  Miaii««ippi  ia  applicable  to 
Or  fVfMiit  cam. 

1  The  inu>*ti(m  of  jurisdiction  was  settleil 
tnr  the  original  jud^meot;  and  a  miniaterial 
oAeer  of  tlw  court  caonot  be  permitted  to  raiae 
:be  objecllon.  Aft»'r  iiu  Appeiimnrc,  the  objcc 
lioo  cannot  be  made.  (3  Peters,  459;  6  Howard, 
4S2:  9  Peien,  lo«.) 

2.  I»ue  w«8  joined  below  upon  the  question 
Thetber  ihe  marshal  received  Buticc  that  coin 
woM  be  required.  maS  decided  against  him. 
The  plaintiff  below  was,  therefore,  entitled  to 
rciiuiider  the  marKhal's  return  as  of  monev.  A 
tend'  r  of  li«nk  notes  is  good,  unleiB  ob|BCted 
Ml  UU  Wheat.*  SaS.) 

t  The  Act  of  Congreei  of  1888  was  attbee* 
;u»nt  to  t!ic  i«tutrirt'  of  Mississippi.  Procei«s 
meaos  the  proc^dixigs  until  the  end  of  the 
1^,  the  poeftewina  or  the  frnita  of  the  jadg- 
mrnt.    (10  Wlu  >f  T'l^ 

Thf  f^iatute  oi  Missi^sij'pi  was  adopted  by 
of  court. 

The  bt»nd  of  the  inarjihal  is  ji  rnmnlntive 
rwn^ly.  All  court*  have  aulhoriiy  over  their 
offl<*rB.  and  the  remedy  for  injury  is  by  motion. 
There  is  nothing  unusual  in  the  nrocecding. 
All  amercements  are  penal.  In  9  reters.  150, 
s  judjnnent  was  entered  on  motkm  and  tefiiBed 
10  be  nHmened. 

«4»1  •Mir.  Wrtflfcw.  to  reply: 

If  th*'  rt  turn  of  the  mnrsliul  was  that  the 
eiKution  waat»aiisfied,wasit  not  an  end  of  that 
«iit* 

No  matter  who  nuikes  the  qiirstion  of  jviris- 
(hctioc,  the  court  will  always  uuiicc  it.  The 
eilginal  judgment  does  not  settle  it.  because 
the  prtKc^ings  ttwie  do  not  make  the  necee- 
»r>  averment. 

the  case  in  9  Peters  does  not  apply :  there  is 
10  case  where  the  penal  laws  of  a  State  have 
W»n  Applied  to  marshals. 

Mr,  Justice  Catbon  delivered  the  opinion  of 
tleeoart: 

The  writ  of  error  in  this  cti.^-  1«  prosecuted 
by  the  former  marshal  to  reverse  a  Judgment 
ntovmd  against  him  by  motion  in  the  Glieuit 
Court  of  the  I'nitfHl  States  for  the  District  of 
Miwapppi.  The  proceeding  in  this  form,  is 
taadra  on  a  law  of  tliut  Stute  governing  sher- 
dTs.  u  wit]  be  aeen  bj^  the  atatement  of  the 

wporter. 

The  flret  objection  ratiiied  on  Iwhalf  of  the 
pUatifl  in  error  is,  that  it  does  not  appear  on 
ihereeord  that  Breedlove  was  a  citizen  of  a 
tlifferent  Stale  from  the  defendjuit;  and  fliere- 
loce  it  is  bwiaUid  the  court  bolow  had  no  juris- 
Aoloa  as  between  the  partiee.  As  this  does 
not  apixar.  in  an  ordinary  cas*-  jiirisdietlon 
voQid  tje  wanting.  On  the  other  hand,  it  in 
cooteaded  that  the  motion  against  the  minis- 
*';rl«l  effl,  er  of  the  rntirt  for  not  performing 
tiisduiy,  wm  an  incident.  i\iu\  jmrl  of.  the  pro- 
<«'dio^  in  the  suit  of  lin  fff/twe  v.  Manh  et  ai.. 
In  wbifh  the  execution  issued;  and  that  no 
<tUMtoQ  of  jurlsdicLiou  can  Ik,"  raised. 

The  motion  for  a  judgment  being  a  proceed - 
aeeording  to  the  statute  of  IVlississippi,  it 
wliM)  objected  that  Congress  by  the  Act  of 
1^  fch.  iiy,  had  pmridea  a  compJete  and  as* 


elusive  remedy  on  marshal's  bonds  by  suit ;  bvit 
if  it  was  otherwise,  still,  the  additional  rem 
edy  furnished  by  the  State  law.  when  substi- 
tuted, must  be  treated  as  an  independent  suit, 
in  like  manner  as  an  action  on  the  marshara 
bond,  and  the  residence  of  the  parties  be  such 
as  to  give  the  federal  court  jurisdiction. 

These  propositions  axe  so  intimate!?  blended 
that  it  is  most  convenient  to  oonaider  them 

tojcether. 

AVe  thinlc  It  true  iN-vond  doubt,  that  if  the 
bond  had  been  procet  iled  on  against  the  mar-» 
shal  and  his  sureties,  it  could  not  have  been 
done  by  motion,  according  to  the  State  prac- 
tice prescribed  by  the  stiitut*-  of  Mississippi; 
but  the  proceeding  must  have  been  according 
♦to  ilie  act  of  t'ongress.  Yet  before  the  [*35 
Act  of  1800  was  passed,  and  ever  since,  the 
common  law  remeay  by  attachment  has  been 
the  most  usual  t(j  coerce  the  marshal  to  perform 
his  various  duties;  and  among  others,  to  bring 
into  court  monejm  collected  on  executions.  So 
in  the  State  courts,  nothing  is  more  common 
than  to  proceed  by  attachment  against  the 
.sheriff,  instettd  of  resorting  to  a  summary  mo* 
tion,  for  judgment  against  him  by  fore  e  of  a 
Htatute,  where  he  wiuiholds  moneys  collected. 
The  marshal's  bond  is  for  twenty  thousand  dol- 
lars :  the  sureties  are  bound  to  this  amount  only ; 
uad  if  no  other  remedy  existed  save  on  the 
bond,  after  ilie  [lenahy  was  exhausted,  he 
might  set  the  court  at  defiance :  the  marshal 
oonid  also  be  sued  In  amrnipnit,  by  the  plaint- 
iff  in  the  execution.  It  luis  therefore  never 
been  true,  that  a  suit  on  bis  bond,  governed  by 
the  acta  of  Congress,  furnished  the  exclusive 
remedy  as  aLMin^t  the  marshal  himself:  and  we 
think  that  t  ouirress  intended  by  the  new  Pro- 
cess Act  of  to  add  the  cumulative  reme> 
dies,  then  existing  by  statute,  in  the  new  States, 
where  they  could  be  made  to  ajjply.  because 
they  were  more  familiar  to  the  courts  and  coun- 
try, and  better  adapted  to  the  certain  and  speedy 
admin Istrat ion  of  justice.  In  our  opinion,  the 
ac  I  of  Mi.ssi.s.sippi  autliorizinir  a  judgment  l)y 
motion,  against  a  sheriff  for  failing  to  i)ay  over 
moneys  collected  on  execution,  to  the  party  on 
demand,  or  into  the  court  at  the  return  day, 
was  adopted  by  the  Act  of  IHiiid.  and  does  ap- 
ply in  a  case  ifke  the  present,  as  a  mode  of  pro> 
cecding  in  tlie  courts  of  the  United  States, 
held  in  the  District  of  Mississippi;  and  euuld 
be  enforced  against  the  marshal  In  like 
manner  it  could  be  against  a  sheriff  in  a  State 
court. 

The  same  facts  that  justified  the  judgment 
against  the  gooils,  &c. .  of  the  marshal,  would 
have  authorized  an  attachment  against  his  per- 
son; operating  even  more  hastily  tlian  a  r<'//?Vi* 
ad  Mt^adettdum,  foimded  on  a  judgment;  and 
therefore  no  objection  to  this  means  of  coercion 
c;iu  be  nerceivcd,  that  did  not  apply  with  stiU 
more  force  to  the  old  mode  by  attachment. 
The  latter  remedy  was  never  deemed  an  inde* 
pendent  suit,  but  a  means  to  compel  the  minis- 
terial ollicer  of  the  court  to  perform  his  duly. 
M>  that  the  pfadntiff  should  have  the  fruits  of 
his  judgment;  and  the  same  end  if  nttained  by 
the  new  remedy  luider  the  State  law;  each  is 
an  inci«lent  of  tlie  suit  between  the  plaintiff 
and  defendant  to  the  execution;  of  which  the 
proceeding  against  the  ofticer  is  part;  and  to 
that  auit  the  question  of  Jariadiction  must  be 
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referred.   It  fnllowa  the  ofllcer  had  ao  tight  to 

raise  thi*  questinn. 

30*]  rin  next  inqiiiry  i«.  to  what  cxt<-nt 
does  tiie  stulute  of  Miwissippi  apply  to  the 
couTta  of  the  United  Slates  held  there? 

It  is  conlendcd  for  llic  (Icfcndanl  in  t  rrt^r, 
thai  the  Act  of  Conj^ress  of  l«2?i  did  intend, 
aad  could  only  have  intended  to  adopt  the  State 
Inw  en} ire;  that  when  thf  prnres's  and  modes 
of  prcKCfdiuK  were  adopted,  the  provision  car- 
ried with  it  the  penalties  ptescribed  to  enforce 
tlieir  |>«-rforinance;  to  recofrnize  part  as  govern 
incf  the  practice  of  the  fedenil  courtR,  antl  rejeti 
otiier  parts,  as  not  applicable  to  them,  would 
break  up  the  whole  system.  That  so  doing  is  a 
dolicate.and  difficult  duty.experience  has  tanirht 
ns;  it  i<i  inipo.<«>;ib1c,  however,  to  do  otlierwisc  iij 
many  cascti.  That  of  Ami»  v.  Smit/i  (16  Peters. 
309),  wa»  an  instance.  It  also  came  up  from  Mis- 
sl.ssippi.  Bv  th(f  laws  of  that  Slate,  the  slicrifT  i« 
i^mmauded  to  take  a  forthcoming  bond  for  the 
delivery  of  property  on  the  day  of  ssale,  levied 
■nn  hv  virtiK  of  an  cxociitioil ;  if  the  hnjid  is 
fnrfeiieii  for  not  delivuriug  the  property.it  oper- 
ate* as  a  new  judgment  against  tlie  defendant 
to  the  fxfcuiion.  and  also  again.st  the  sureties 
to  the  iMind :  and  no  writ  of  error  i.s  ufterwartls 
allowed  lo  reverse  theoriginbl  judgment.  Pur- 
suant to  the  laws  of  MisHLs^ippi  a  deliveiy  liond 
had  been  tnketi  by  the  marshal:  it  was  forfeited, 
and  then  ilif  di  frndanf  prosecuted  a  writ  of 
error  to  lhi«  court  to  reverse  the  Judgment  on 
which  the  eKecatioo  issued.  It  was  held  here, 
that  that  part  of  the  State  law  authorizini:  the 
delivery  bond  to  be  given,  was  adopted  by 
the  Act  of  1828.  and  that  a  new  execution 
mieht  i«suf  nn  il;  but  the  part  cutting  off  the 
writ  of  « i  ror  nmst  be  rejected.  Another  in- 
stance will  he  «,nven.  which  is  presented  by  the 
statute  of  Mi>^si.s.sippi.  on  which  the  present 
motion  Hsainst  Lhc  murhbal  wttH  founded.  The 
^7th  and  28th  sections  enacts,  that  if  the  sher- 
iff shall  make  a  falbe  return  on  an  execution  or 
^ther  pHK^Ks.  to  him  directed,  for  ever>'  such 
ofTcnsi!  he  shall  pay  a  line  of  ^500,  one  half  to 
the  plaintiff,  ana  the  other  half  to  the  use  of 
the  literary  fund.  recoTersble  bj  motion.  If 
the  fact  that  the  return  is  false  does  not  appear 
of  ret'ord.  the  court  shall  immediately  impau- 
nel  a  jury  to  try  auch  fact,  and  on  ita  being 
found,  proceed  to  assess  the  fine. 

The  recovery  of  the  penalty  could  with  quite 
as  much  propriety  have  beni  on  ooovletlon  by 
indictment  as  on  a  summary  motion:  and  in 
neither  mf>de  can  it  b<?  plausilil)' contended  that 
the  courts  of  the  United  States  could  inflict  the 
penalty  on  its  marslial;  the  nootion  and  assess- 
ment of  the  fine,  being  distinct  from  the  pro- 
■ce«»  and  mode  of  proceetiing  in  the  cause  of 
37*1  which  tlie  execution  was*part  on  which 
the  raise  retuni  wan  made.  This  being  an  of 
fense  avainst  the  State  law,  the  courts  of  the 
State  alone  could  punish  its  commission;  the 
courts  of  the  United  States  having  no  pow  cr 
to  execute  tb«  penal  htwa  of  the  individual 
States, 

A  judgment  below  for  2  j  per  cent,  damages 
was  given  against  the  marshal  for  failing  to  pay 
over  the  delM  collected:  the  penalty  amounted 
to  $1.7."»()  The  motion  for  judjument  wa.^ 
founded  on  the  2dlh  section  of  the  act;  it  de- 
clares judgment  on  motion  aball  be  veDdercd 
against  the  manbal,  for  the  money  colleoted, 
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with  legal  interest:  and  also  for  25  ptti 
damages  on  the  amount. 

This  is  jasi  as  much  the  infliction  of  a  pen- 
ally, as  if  a  fine  Jiad  been  Imposed  under  the 
27th  and  88th  sections  for  a  false  return;  ind 
f(»r  the  "iame  reasons  was  beyond  theeonif>i  i<  ru  y 
of  the  Circuit  Court;  and  forao  much  the  judg- 
ment cannot  stand. 

WV  n»  xt  come  to  the  question  whether  fhp 
marshal  ii>  rendered  liable  by  return,  tuid 
the  proofs,  and  pleadings. 

By  the  State  statute  he  was  allowed  tnrnn?e«t 
the  fact  by  pleading  to  the  motion,  that  he  hud 
not  received  the  money.  He  first  demorred  to 
the  written  grounds  of  the  motion:  being  in 
the  nature  of  a  declaration.  The  demurrer  vns 
overruled  and  Ihe  defendant  iiad  leave  given  to 
plead  over.  He  pleaded,  1st.  That  he  did  net 
receive  or  collect  on  said  execution  Ihe  moneys 
specified  in  the  motion.  The  2d  pli.-i  is  to  the 
same  effect,  but  for  Uie  larger  sum,  including 
a  bill  of  exchange,  about  which  there  is  no 
controversy. 

Hd.  I  hat  he  ref-cived  and  coJie**led  the  no5e> 
of  the  Commercial  and  Hailroad  Bank  of  Vick»t 
burg,  and  the  Planters'  Rank  of  Mi^  !  i  p: 
due  and  j>avable  at  said  banks:  and  wlii(  ir\»<  re 
jiaying  specie  on  iheir  note.s  nn  demand:  that 
is,  on  tlie  12th  day  of  March.  1839:  which  notei 
were  collected  and  received  without  any  In 
struct  iouH  from  the  plaintiff  or  his  attorney  that 
gold  or  silver  woula  be  required;  and  at  a  thne 
when  the  bank  notes  were  the  current  circalsl- 
ing  medium;  ai  d  Tli  i!  th<'  .vanie  on  the  day 
aforesaid  were  ttiiidered  to  the  attorney  of  tlie 
plaintiff  before  the  suspension  of  specie  pay- 
ments by  the  banks — all  of  which  lutok  note* 
he  has  always  been  read  v.  and  is  yet  ready  aad 
willing  to  pay  over  to  the  plaiDUlf.  The  4tli 
plea  is  the  !»ftme  in  substtmee. 

On  the  lirsi  two  pleas  issues  were  joined  to 
the  country.  To  the  other"  two,  the  plainliff 
replied :  That  previous  to  the  reception  of  the 
bank  notes,  the  defendant  was  instructed  tbal 
gold  and  silver  would  hv  require<l  uponthee.ve- 
cuUon;  and  isanies  were  tendered  to  *the 
country:  which  were  joined  on  the  single  point, 
whether  the  marshal  had  been  instmcleii  that 
gold  or  silver  would  l>e  required. 

Two  instructions  were  asked  OQ  behalf  of  tlie 
marshal  ami  relused.  First. 

"If  the  jury  believe  from  Ihe  evidence  tlist 
bills  of  exchange  and  bank  notes  were  nceivrd 
by  the  marshal,  and  not  gold  and  silver,  thro 
the  jury  will  find  the  issues  on  the  first  and 
second  pleas  in  favor  of  the  defendant.' 

8d*  "And  that  If  they  find  that  Uie  manbsi 
received  bank  notes  or  bills  of  exchange,  and  not 
money  in  specie,  whid)  the  plaintiff  refused  to 
receive  as  money,  then  they  must  find  the  ittsuw 
for  the  defendant;  as  the  issue  la,  whetlicr  he 
received  and  colleclod  nmncv  or  not." 

The  2d  instruction  asked  wu*  given,  and  need 
not  Ik*  noticed. 

The  return  of  the  marshal  was,  that  he  bad 
rix'eived  on  the  execution  bank  notes  due  oo 
demand  and  payable  in  specie—on  the  two 
lianks  named  in  the  return,  amounting  to 
$7.000 — the  subject  of  the  present  motion. 

No  question  is,  or  can  be  raist-d.  on  the  two 
last  issues;  they  were  found  against  thedcfey^ 
■nt  OD  the  proof  that  he  baa  heeo  hUMHNa 
Hut  ndlluDg  bot  gold  or  aalver  would  be  re- 
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^ired  in  sat  k  fact  ion.  The  merits  of  the  case 
ttkm-forf  lurn  on  the  two  instruclions  refused; 
ihi^yan-  referable  to  the  facts  givirsir  ri'*<'  t<>  'lie 
ioAnicdooa;  Lbe  facl»  briefly  are.  ihat  tlie  mar- 
tial WI9  instraeled  to  collect  specie  on  tiie  exe- 
r'ltion;  hf  fiiil-d  lo  I'f'  i  .iii'!  hu;U.  bunk  notes 
fraai  the  ikbtur  to  the  arnuuul  uf  f 7,000  in  Ueu 
of  tpwie,  A  few  days  after  tbe  notcA  were  re- 
ftirwi.  one  of  thp  Inuiks  at  wliioli  n  part  of 
thfm  wen*  pHrable  suspended  «pocie  pavaifuls. 
tfld  it<  notc^  thereby  became  deprecmted  in 
Tsioe.  Tbe  instructions raL'-''  iIh-  tiuc^tii.n.wlin 
b»air  the  lo«s?  If  the  olUcer'ss  rvUirn  i.s 
rr?«ip*i  as  a  nullity,  then  it  will  fall  on  Marsh 
ind  others,  defendants  lo  the  execution;  if  the 
nurshai's  offer  to  deliver  the  notes  lo  Breed- 
ijTfs  ationuy.  and  his  plea  of  temlcr  Imd 
ben  pind»  ihen  the  execution  creditor  must 
bave  »a»Ulned  tbe  low  Imt  failing  In  these 
.T.xiQds  of  defense  the  officer  must  bear  it  him* 

By  the  Cooslitntioii  of  the  United  States  (sec- 

ibn  ten!  pd<l  or  silver  coin  tiiurle  current  by 
All  can  aaly  l>e  tendend  in  payuit^til  of  UcUt.-o; 
Xetrrtbekas.  if  tlif  dt  ln^ir  pays  iMink  notes, 
which  are  reci  ivi-d  l>y  I  lit-  i TL'ditor  in  dischar^ie 
"f  ihe  ojntract.  the  paviueni  is  just  as  valid  as 
^  cwid  or  silver  had  t>een  paiti  Had  Marsh 
paid  *his  cre<litor  Breedlove  in  the  man- 
ner be  did  the  marshal,  then  there  can  be  no 
iuubt  Breedlove  could  not  have  treat e<l  the  pay- 
roll a  nullity .  and  (ill  (liiiiiititMimptiou  have 
^oed  an  exec  u'l  ion  oif  Ms  Jndfment,  and  en- 
ijfoed  pttyincDl  again  in  is]H-cie. 

By  the  writ  of  cxecttlioo  tlie  niur^bal  wai> 
4ixitffianded  to  ci}\li^\  jib'iaitSij  dollars;  this 
P«a»l  gold  or  silver  of  course.  And  tlie  Court 
<^f  Errofiand  Appeals  of  Mississippi,  in  the  oksu 
Nvttv,  Fulgham  (5  How.  R..  «21).  ordered 
'he  return  of  a  sheiifT.  like  the  one  btfoiu  u.-*. 
)->  be  struck  out.  on  motion  of  the  jOaintiiT  in 
ttu  mil.  That  court  savs:  "The  return  of 
'tke^eriA.  that  be  took  the  Union  Bank  ui^es, 
i^BOtale^  return;  and  lli<.'  plaintiff  Is  not 
hmA  by  it.  unless  the  plaintiff  had  acrrced  to 
T^e^  liut  kind  of  money  or  m^Aes  in  p«^- 


t:  and  no  such  agreement  appeata. 
ladwcaM  l)efore  no  motion  ws^  mnde  to 
trike  oot  the  reiuro  on  part  of  the  plaintitT 
fti«dloTe;  nor  did  the  tnarhluil  a*k  leave  If) 
'  *•  \r  '  stalin|((  he  had  not  made  llu- 
(tuit4,j, ,  Uytiee  peJtjcs  interested  treated  the 
pfflieat  as  ^  valid  discharge  of  the  |iUlgaMnt 
|aaBtt  Marsa:  and  we  tliink.  for  the  purpo«<r.<i 
^Aii  amdooi,  at  least,  it  must  be  so  di^emcti. 
^  !  r  i  iATibaL  did  receive  buuk  notes  in 
mfumm,,  a»d  ioteoded  they  should bu  takea  in 
nbAwge  of  the  execution ;  the^Veeoii^  ttimngb* 
«i  .  \  X  '  I  1;  J  BO  receive  Ihem,  and  that  they 
*M  HMoemid  as  moner:  still,  he  could  only 
pif  bdiooaart  j^old  orulver,  if  required  by  the 
^^Bf.'i  111  (T'lliior  to  d:"'  so.  fultl  iIiM>f;>re  he 
^A.  ^uiJdviMrtin^  the  note&  iui<>  specie 
I^M  be  took  them;  bavins  incurred  the  risk, 
t^^T:i:'.r-t::il  iiiii-i  Ik  . If  '(K  To-v^  of  depreciation. 

'■  ifjij"'  ill  •Till  LUia  \ic.\K  ui  uii  office  r's.respon - 
1  i>    ^^]J'>«oil6ClsbanktlotesJe  ini|f|iilftn 
:j(  n<      ptactice  of  tlie  courts,  and 
iitUr>  !^  ififOQgbout  the  country, 
t:*!  '  .  irt     r.'fiKv  iwerees  so  much  of  the 
f  ^liircauit  Conrt  as  adjudged  the 
OWin,  top^y  tbe  tweoty-Qve 
^1  dMUtaBK.  OB  the  amonnt  rccove 


1  against  htm.  and  affirms  tbe  resldiie  of  aaid 

j  judgment. 

[    Mr,  Juntiee  Dakiki*  dtsseoted: 

I    T  am  unable  to  concur  with  tbe  majority  of 

tlie  court  in  their  opitiion  just  unnoiini  rd.  'Ti'* 
I  my  opinion,  that  the  judgment  of  the  Circuit 
I  Cotirt  should  have  been  wholly  reversed. 

('onsTcss.  by  express  enactment,  hove  defined 
the  dulieH  and  n  sponHibililies  of  the  marshals, 
and  prescribed  the  modes  In  whidli  "they  [*40 
sliiill  b{-  enforced.  Th'  e  f^iirtss  regulations, 
designed  fur  the  g(»vernnieiii  of  the  peculiar 
officers  of  the  fedenil  courts,  cannot.  I  think, 
be  varied  or  controlled  by  rules  established  by 
the  State's  for  tlie  coudiict  of  their  respective 
ministerial  agents;  bat  must  be  of  panmount 
autboritT. 

The  laws  of  Missisaippi,  therefore,  denounc- 
ing penalties  against  the  misconduct  of  sheriffs, 
and  directing  tbe  manner  of  enforcing  them, 
cannot  govern  this  case.  Should  it  be  conceded. 

liowever,  tlial  Ibe  laws  of  Mississippi  concern- 
iug  sli(  riffs  could  have  effect  in  this  motion 
against  the  marshal,  ii  seems  obvious,  to  my 
ndnd.  Unit  the  iippropriate  remedy  under  the 
Slate  law  lor  an  act  like  that  complained  of, 
baa  not,  in  this  case,  l)een  adopted.  The  alleged 
delinquency  in  the  marstial,  made  the  founda- 
tion of  this  motion,  a  delinquency  identically 
the  siime  for  whicli  a  like  procee<ling  is  author- 
ised agaiust  u  sheriff,  is  the  refusal  to  pay  over 
money  actually  mad©  and  in  his  hands,  and  cot- 
leeffil  in  k:ii i-fiK  i ion  <;f  an  execution.  !-\irsvii'h 
a  renusil,  ;i  peeubur  peaaJly,  the  very  same 
sought  and  adjudged  by  the  court  In  this  in- 

slanee.  i-^  piAvided,     IJy  the  letni  li  of  tbe  neir 
fthal,  relied  ou  iu  prixjf  by  the  plaint i IT,  it  is 
conclusively  shown  that  tbe  money  \vhiel>  the 
ofTleer   UH-^  etmmianded  to  rn.ike  hud  ttever 
been  received;  but  thai  \iV  \\\u\  re<  cive(l,  in  part, 
iliat  \v)iich  was  not  niouey.  and  wtiich  h.vd 
never  i>een  converted  iuto  money,  and  wldch 
the  plrtlntiff,  in  the  execution,  would  nevf»r 
ii;tve  reeeivi-d  in  heu  of  inoriey.    Nay.  tie-  or.d 
evidence  introduced  by  thepiaiatiiT  was  I  rou^ht 
in  to  prove  that  tbe  mardial.  in  ojtposrtion  to 
the  phiin!ilT".>i  positive  instrnctioii-.  had  f  ceived 
that  which  was  not  money,  excludin.i:.  upon  this 
proof,  as  well  as  upon  tlie  relurn.  every  inter 
enee  that  inoni  y  liad  bf  cn  aefually  received  in 
JsaliAitacUou  of  ihe  prores.'*  in  his  haii<is     .\  re 
fusal  or  an  omission  to  levy  or  lu  retuni  an 
e.Meevition.  the  statutes  of  Mississippi  desii^nale 
a>)  diJTeieiii  and  diMiitiei  olTei)«p«.  anii  llieeon 
dtu"t  of  the  Miarshal      siiow o  in  the  [>roofs,  ap 

proacbes  more  nearly  to  either  of  these  than  it 
doea  to  tbe  misfeasance  alteirpd  in  the  notice, 

find,  for  nhieh.  the  court  has  a^vardeU  a  pen- 
alty apiinsi  him,  although  the  fact  charged  ia 
poKitivdy  disproved  by  all  the  testimony,  as  it 
is  idso  by  the  ]>laintiff  s  reidiea'ioiis  to  ilje  de 
fenflHnl's  M  and  "Ith  ph  a.-?.  IJul  whether  or 
not  the  <'(>nduet  of  the  marshal  can  in  bti  ial 
strictnc-vs  Ik-  denoininaled  a  tailtire  or  n-fusal 
to  levy  or  to  n  ttirn  an  e.ve(  iilion,  it  is, surely  not 
a  failure  or  refusal  to  pay  over  money  aetuaUy 
levied,  and.»hereff)re.llie  procefiling.  under  color 
of  the  slatuN-  of  Mi.ssi.ssippi,  is  no!  *tlie  {*4-l 
proceeding  apitrojuiatc  to  the  act  ol  the  olbeer. 
however  tiitU  act  nmy  tie  <'iinraetcrixed.  This 
i^i  tpo,  $  Btattttpry  proceed!  u<^  ;ind  diould 
tenafonn  to  tbo  power  wbtcb  atttliorizes 
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it.  It  cannot  be  extended  either  to  modes  or 
objects  not  clearly  embraced  within  the  terms 
of  thai  auUiority.  It  cannot,  therefore,  in  any 
event,  warrant  the  judf^ment  now  propoBed,  as 
that  is  clearljr  for  a  penalty  whollv  different 
from  the  one  miposed  l»y  tlio  law  of  Slijvsisj(ippi, 
for  an  offense  such  as  is  assumed  by  the  court 
to  have  been  ctwnmhted  inthtsfairtaiwe  Surely 
the  law  of  >Tis8i88ippi  dtliMr  shoold  ortlUMlld 
not  govern  this  case. 

Anio,  T  do  not  tbhik  ^at  the  jfartodiction  of 
the  Cirruit  Court  is  made  nut  a.*^  Ix'lwccn  the 
parties  to  the  judj^ment.  The  motion  on  wlii(!h 
ftisfounded  is  neither  process  nor  amode  of  pro- 
oecdinLT  in  the  suit  lx*tween  Rn'edlove  and  Marsh 
♦fc  C  ompany,  nor  can  it  be  deemed  an  execu- 
tion or  process  or  proceeding  upon  or  regularly 
incident  to  the  judirment  between  those  parties. 
It  is  a  distinct  and  substantive  and  original  , 
proceeding  against  a  third  {X'rson  no  party  to  j 
the  controversy.  A  right  of  action  is  claimed  [ 
against  this  ihinl  person  for  his  own  acts  or  de-  , 
lincjuencies,  independently  of  the  contract  or 
controversy  between  the  parties  to  the  Judg- 1 
ment.  In  his  character  of  officer  of  the  court,  | 
he  would,  doubtless,  be  amenable  to  the  author- 
ity it  possesses  to  supervise  tlie  conduct  of  its 
own  offloer.  and  to  seenre  the  enforcement  of 
its  own  judgments ;  an  attachment  would,  there- 
fore, lie  against  liim,  to  effect  these  ends  of 
justloe.  ae  would.aleo,  be  liable  upon  his  offl- 
cial  bond  as  marshal ;  because  the  judicial  act 
confers  a  right  of  action  thereon,  without  re- 
striction as  to  citizenship,  on  all  persons  who 
may  Ih'  injurt-d  by  a  breach  of  the  condition  of  ' 
ttial  bond.  Hut  if  a  farther  or  different  recourse 
is  sought  against  the  marshal,  one  which  may 
be  supposed  to  ari«e  neither  from  the  inherent 
power  of  the  court  over  its  jwculiar  otiicer,  or 
Us  judgments;  then  it  is  presumed  that  those 
who  seek  such  recourse,  must  show  their  right 
as  arisiiTg  out  of  their  character  to  sue  In  the 
federal  courts;  they  must  show  themselves  by 
regular  averment  to  be  citizens  of  a  State  otheV 
tfain  that  of  him  whom  they  seek  to  implearl. 
The  present  cim;  closelv  resembles  that  of 
Onirw  et  al.  v.  Stead  et'tuc,  (4  Dall.,  22),  in 
wMch  it  was  ruled  tint  tlie  want  of  a  proper 
description  of  parties  in  a  supplemental  suit 
was  not  cured  by  a  reference  to  the  original 
■nit 

l%tjwlgm0tii  aAMili,  I  thinks  he  rsssrsMf. 


48*] 


*0RDBS. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
QOnsiderntion  whereof,  it  is  now*  here  ordered 
and  adjudged  by  this  court,  that  so  much  of 
the  judgment  of  the  siud  Circuit  Court  in  this 
cause  as  adjudges  William  M.  Qwinn,the  plaint- 
iff in  error,  to  pay  25  percent,  damages  there- 
on, be,  and  tlie  same  is  lici  eby  ri'versed  and  an 
nulled  \  and  tluit  the  residue  of  the  judcment  of 
the  said  Ciicnit  Court  in  this  cause,  to  in  all 
leepecta,  aiul  tlie  same  is  hereby  aflbnied. 


r!te<l  6  HoiT.,  CO;  12\VaiU6Be,  618|„dl9,  O^J:  16 
niatehf.,  laS." 
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•DAVID  SHRIVEH.  JUNIOR'S.  L£8-[*4a 

SEE,  j 

MARY  LYNN,  WILLIAM  LYNN,GEOKGfi 
LYNN,  JOHN  O.  LTNN,  JAMBS  C, 

LYNX.  ELLEN  JANE  LYNN.  MAR^ 
MAGKUDER.  JONATHAN  W.  MAGltU 
DEH.  ANNA  B.  TILGHMAN,  FHEDKl^ 
ICK  AUGUSTUS  SCHLEY  ^who  mar- 
ried with  Frahcih A  0.  Lthx,  DecesecdJ 
Dnnghter  of  Dayid  LTm),.  FRBDSRlCq 
AUGUSTUS  SCHLEY.  WILLIAM  HEN" 
HY  SCHLEY,  and  ELIZA  M.  SCHLEY 
(Children  of  FRkDKKicK  A.  Schlev  and 
Framcina,  his  Wife),  Devisees  of  David 
Ltmn. 

Comtruction  »/  trill  deciiting  Uindm — Maryui'id 
utatuten  enlarging  potter*  of  chanr^ry — record 
of  decree  of  male  on  nppUration  <>f  jmrt  of  heir*, 
eoncltuite — sale  by  court  without  juriadicti<ni  i» 
a  nutUtp'  eannot  b$  nrtCfM. 

The  following  words  in  a  will,  vtsu  **I  mive  and 
))equoath  unto  mwhmOut  B.  M.,  during  bis  natu* 
ral  lire,  100 aorea of  tanST  In  ease  the  saM  X.M. 
should  nave  Mra  lawfully  hmotbm  of  Urn  la  wed- 
lock, Ithen  ^veandbeousain  tlielQOaineaof  tend 
aforesaid  totalnLtbesaM  E.  M..  hlshelit  and  as- 
signees forever  ;  but  should  be,  the  said  B.  tL,  dle< 
without  an  heir  so  l>eaotteD,  Iglva  beoueath,  de* 
vise,  and  desire  that tno lOOacrssof  land  aforsaaid 
be  sold  to  the  bisrheet  bidder,  and  the  monejr  arfs> 
inir  from  the  sale  thereof  to  be  equally  avided 
amongst  my  tUx  ohUdren,"  give  to  E.  M.  only  an 
estate  for  life,  and  not  a  fee-simple  oonditlonal. 

Under  tbo  statute  of  Maryland,  passed  la  ITH  il 
Maxcy's  Laws,  chap.  72),  theCbancellor  can  decree 
a  sale  of  land  upon  the  application  of  only  a  part 
of  tbebeitB  interested  ;  and  as  he  had  Juriedletioa. 
the  record  must  be  received  as  concluaive  of  the 
riffhts  adjudicated. 

The  decree  of  theChanci-hor  must  be  construed, 
to  tHinforni  to  the  sale  prayed  for  In  the  potitloo, 
and  authorized  \>y  the  will ;  and  a salo  beyond  that 
19  not  renderiMl  valid  by  a  flnaJ  vatifloatloD. 

A  nale  ordered  by  aoourt,  in  a  caae  where  it  bad 
not  JurlfldtotiOttinittStbe  considered  as  inudvi-rt> 
ently  done,  or  as  an  unauthorlaed  proceeding;  and» 
la  Mtlier  braneb  of  the  alternative,  as  a  nulHty. 

TU 18  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 

the  District  of  Maryland,  and  wa.«;  an  eject  tn«  nt 
for  100  acres  of  land,lying  in  Allcghan  v  Ckjunlv, 
in  that  State. 

The  plaintiff,  who  was  also  plaintiff  in  the 
court  l>elow,  claimed  title  under  a  sheriff's  sale; 
but  the  opinion  of  the  court,  upon  a  case  stated, 
bein^  against  liira,  he  brought  it  up  to  this 
court. 

The  facts  were  aa  follows: 

In  1789,  Zachariali  Ma^nider  was  in  posses* 
sion  of  a  tract  of  land  culled  Geor^'s  AdveDt- 
lire,  containing  456  acres.  Win  title  was  ad< 
milted,  upon  all  sides,  to  be  good. 

In  that  year  he  made  lus  will,  whioh  con- 
twined  following  bequest 'to  his  wife:  1*44 
I  ahK>  give  to  my  sud  beloved  wife  the  f uU 
of  dwelling  plantation,  coDtainliig  in  the 
whoM,  dcared  and  uncleared,  after  the  le^ry 
thereafter  given  is  taiien  out,  about  866  acres, 
called  Gemfe'n  Adventare.  to  be  by  her  peace- 
ably and  (nuefly  j>(>'*«e«'ied  and  eiiioyed  WItllOUt 
molcftation  during  her  natural  life. 

Howard  2. 
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After  sundry  other  bequests,  he  goes  on  to 

ay; 

"Item.  I  civp  and  boqucath  unto  my  brother. 
Mtifnider.  during  bis  natural  life,  100 
tent  of  Mnd.  being  a  part  of  a  tract  of  land 
eilkd  Geor^re's  Adventure,  lying  and  being  in 
Wtibington  County,  and  Slate  aforesaid ;  to  be  i 
laid  off  at  the  upper  end  of  the  tract  aforesaid, 
POM  to  include  the  plantation  whereon  he  now 
iires.  In  case  the  said  Eliiis  Miigrudcr  should 
Ltre  beirM  lawfully  begotten  of  bim  in  wedlock. 
Iihen  ^ve  and  bequeath  the  100  acres  of  land 
tfonaud  to  him.  the  said  Elian  Magruder,  his 
Mn  and  a*«iigns.  forever:  but  should  he,  the 
<aid  YMas  Magruder.  die  without  an  heir  so  be 
sotlcn,  I  give,  bequeath,  devise,  and  desire  that 
\be  W)  ac  re*  «»f  land  a/oresaid  be  sold  to  the 
kidiest  bidder,  and  the  money  arising  from  the 
■Mthereof  to  be  equally  divided  among  my  six 
^Jlowing  children,  to  wit:  Samuel  Beall  Ma- 
cnider.  William  B.  Magruder,  Richard  Magru- 
(iff.  Joiiiah  Magruder.  riorman  Bruce  Magru- 
'Vf.  utd  Nathaniel  Beall  Magruder. 

"Item.  I  devise,  give,  betjueath.  and  desire 
ihaX  the  remainmg  part  of  niy  land,  allied 
Gforge  s  Adventure,  being  about  356  acres,  ly- 
incand  being  in  Washington  County,  and  State 
afoTEMid,  to  be  sold  to  the  highest  bidder,  by 
and  at  the  discretion  of  my  e.\»  rutri.\  urul  exec- 
■m fciiiaffi  I  named;  and  the  money  arising 
fifM  nth  sale  to  be  dividetl  e<]UHlly  amongst 
■Tjixaons.  to  wit:  Samuel  Beall  Mut^'nider. 
wnani  Beall  Magruder,  Richard  Magruder, 
Jlriik  Magrader,  Norman  Bruce  Magruder, 
MdKathaniel  B.  Magruder." 

After K>me  further  provisions,  the  testator  ap- 
iniHod  bis  wife  and  son  executrix  and  executor. 

la  17B6  2^hariah  Magruder  died,  and  his 
hntter  Eliaa  took  poaseasion  of  the  100  acres, 
wUek  were  laid  oiT  agreeably  to  the  directions 
of  the  will.  The  title  of  the  defendants  is  de- 
imd  wholly  from  Elias  Magruder.  who  con- 
teyvd  thf  l6o  acres  to  David  Lynn,  their  an 
color,  in  fee-simple  in  1806. 

la  1805,  four  of  the  six  children  mentioned  in 
the  will,  filed  a  petition  in  the  High  Court  of 
Cteoery  of  MaryUud.  stating  that  the  cxi'cu- 
llis  was  dead;  Uiat  tlie  letters  testamentary 
vUcb  had  been  granted  to  the  executor  had 
bwi  leroked ;  that  no  sale  of  the  real  c>state 
48*]  *liad  been  made;  that  the  testator  devised 
UmI  the  remaining  part  of  his  land  called 
CeHMii'a  Adventure.  Ix  ing  a)x)ut  85(i  acres. 
Aaon  be  acid  to  the  highest  bidder,  and  the 
anaej  eoually  divided  amongst  his  hix  chil 
•tim.  including  the  petitioners.  The  petition 
prajed  the  court  to  grant  them  relief,  by  ap- 
pamag  a  trustee  to  sell  all  the  profiert^'  de- 
vW  lo  be  sold,  and  apply  the  proceeds  to  the 
pMUuais  directed  by  the  will. 

Tae  Cbanoellor  granted  the  prayer,  and  de- 
<iaed  that  the  real  estate  directed  to  be  sold,  in 
tke  will,  should  be  sold. and  appointed  a  trustee 
h  tba  Qsual  way. 

The  decree  ran  thus:  "  That  Roger  Perry  Iw. 
■ill  be  b  hereby  appointed  trustee  for  making 
ihtadd  aale,  and  that  the  course  and  manner 
of  hk  proceedings  shall  1^  as  follows:  He  shall 
Am  fUe  with  the  roister  of  this  court  a  l>ond 
♦wnilad  by  hlmaell  and  a  suaHy  or  sureties  ap- 
pa  led  by  the  Chancellor,"  &c..  &c. 

The  decree  was  passed  at  December  session, 
IflH. 

BnraBo  a. 


On  the  lOth  of  March,  1806,  Elias  Magruder 
conveyed  to  David  Lynn,  as  has  been  already 
stated,  the  100  acres  of  land  ujion  which  he 
(Elias)  livetl. 

On  the  22d  of  March,  1806,  the  trustee  pro- 
cetnled  to  sell  the  856  acres  mentioned  in  the 
will,  staling  in  his  report  that  he  excepted 
the  100  acres  devised  lo  Elias  Magruder,  say- 
ing, "  The  100  acres,  part  of  said  tract  devised 
to  be  sold  in  case  Elias  Magruder  should  die 
without  heira,  as  expressed  in  the  will,  still  re- 
mains unsold." 

The  report  pas.sed  through  the  regular  pro- 
cess, and  was  rtnally  ratified  in  June.  1807;  the 
net  proceeds  of  8al(j  being  divided  equally 
amongst  the  six  children  of  Zachariah  Magruder. 

At  some  period  prior  to  the  Ist  of  January, 
1812,  Elias  die<l  unmarried,  not  having  at  the 
time  of  his  decease,  nor  ever  having  had,  any 
heir  or  issue  l>egoltcn  by  him  in  wedlock. 

On  the  15th  of  Febfuarv,  1812,  the  trustee 
proceeded  to  sell,  as  he  said  in  his  report.  **  all 
the  rehiainingpart  of  the  real  estate  of  Zachariah 
Magruder.  deceased,  consisting  of  100  acres  of 
land,  part  of  a  tract  of  land  called  George's  Ad- 
venture, it  being  that  part  devised  to  Elias 
Magruder."  when  Walter  Slicer  became  the 
highest  bidder  and  purchaser. 

This  report  was  finally  ratifletl  in  February. 
1818;  and.  in  August,  1818, the  trustee  executed 
a  deed  to  Slicer.  describing  the  100  acres  by  the 
same  metes  and  l^junds  by  which  they  had  been 
I  originally  located  when  Elias  Magruder  took 
poascKsion  under  the  will. 

*ln  October.  1817,  one  Arnold,  for  the  [*46 
use  of  David  Shriver,  Junior,  the  lessor  of  the 
plaintiff  in  this  cause,  and  one  Lamar,  for  him- 
self, brought  suits  against  Slicer  in  the  County 
Court  of  Alleghany  County;  and  in  February, 
1818.  one  Evans,  also  for  the  use  of  Shriver, 
brought  suit  against  Slicer  in  the  same  court. 

The  defendant  in  the  present  case  relying,  as 
a  {^ound  of  defense,  upon  an  outstanding  title 
existing  in  Lamar  or  his  heirs  under  these  pro- 
ceedings, and  the  plaintiff  resting  his  title 
wholly  upon  them,  their  progress  is  exhibite<l 
in  a  tabular  form,  showing  the  history  of  each 
one.  up  to  the  consummation  by  a  sale  of  the 
100  acres  now  in  dispute. 


ARNOLD  EVANS 
1817.  Sues  Slicer. 

LAMAR 
Sues  Slicer 

1818.  Gets  Judx- 
iiicnt  against 
Slieor. 

JuilKin^nt  su- 
perseded. 

Sues  Sheer. 

1^10.  June— Sues 
out  Ji.  fa. 
Octotwr— fl.  fa 
onuntennand- 
ed. 

April    20.  Oeta 

judKuieut. 
Juno— Issues  fl. 

fa. 

October— >l.  fa. 
euuutcrmand- 
ed. 

April  28.  Oota 

JudKinent. 
October— Issues 

A- fa. 

18». 

February  2d.  fl. 
fa.  "  to  Ue.  " 

Feb  r  u  a  r  y— In- 
Junctlon  on 
the  judjrineut. 

18S1. 
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ABNOLD 


1828.  December 
81.  Mi.  /A.  iB- 
•ued. 


UH.  Flat. 
Ft.  fa.  teued. 

100  acres  aold 
to  Sbrlver  by 
sluirUC. 


BVAN8 


Deoember 
/a. 


ai. 


Fiat. 

FL  fa.  tamed. 
2d.  JL  fa. 
lOO  aoros  aold 
to  Bhrlver  bj 


1825.  Sheriff  i  Sheriff  maket* 
mukes  dct*d  to;  dtsod  to  SUriv- 
Shrfvw.  or. 


LAUAB 

April  —Answer 

O  V  t  ()  t>  »■  r— I  n- 
juiicUou  dis- 
■olved. 


2d.   Fi.  fa.  100 

acr<«  ctold  to 

Laumr. 
In  September 

•beriff  makes 

deed. 


47*]  *Fn  lH-27,  Sh river, the  purchaser  under 
the  two  eltier  jmigiin'iiM,  brought  suit  in  the 
Circuit  Court  of  the  L'nited  States,  he  being  at 
tliJit  lime  a  eiti/^n  of  Virffiniu,  a«jainfit  Dnvid 
L>  un.the  ujisignee  of  Elias  Magnuler.as already 
Htated. 

In  1836,  the  deatli  of  David  Lvnu  was  8ug- 
pested  and  his  devisees  becanie  defendants. 

In  I8;i9a  venlici  w.-is  foun  l  fnr  the  Mlulnlifr, 
subject  to  the  opiuion  of  the  court  upon  a  cane 
tn  m  stated ;  upon  whidi  case,  when  stated.the 
o|ifni(>n  of  the  c.nirt  below  wn-s  in  fuvur  of  the 
defendftuts  and  judgment  rendered  accordingly. 
To  review  this  opiuion.  the  writ  of  error  was 
sued  out. 

It  was  agreed  at  the  trial  of  the  cause,  "  that 
the  omirt  might,  in  deciding  thia  case,  presimie 

from  the  .nforesaid  pnif^mlinir^  in  fhnnrfry. 
any  Im-i  which  they  would  direct  u  jury  to  pre- 
sume frono  Bald  prt>ce<  (lin>j:>«  ' 

Mr.  H.  JohntKm  for  the  piaimitT. 

Mr.  6chley  for  the  defcndautti. 

The  points  made  ra^MCtlvelj  were,  for  the 
plaintiff: 

1.  That  by  the  will  of  Z.  Magrudcr.  of  26th 
March,  1789.  Eli:us  Magnider  took  a  life  estate 
only  in  the  land  sued  for,  and,  under  the  tacts 
in  the  case,  had  no  other  es(Al«  to  Wb  death ; 
and  that,  at  liis  death,  tlic  land  was  to  he  sold 
for  the  benefit  of  the  six  children  of  the  testator 
mentioned  in  the  devise. 

2,  That  llii^  bi  in^  the  v\v<c.  the  Court  of 
Chancery  of  Maryland  had  authority,  upon 
the  petition  of  four  of  sudi  children,  to  decree 
a  sole  of  the  land 

8.  That  tlie  court  did  so  dei:n*e,  uud 
4.  That  the  sale  made  uuder  the  decree  to 
Walft  r  Slicer.  under  whom  the  lessor  of  the 
laitititl  claims,  passed  to  Slicer  the  fee,  which 
a  now  in  the  plaintiff's  lessor. 
For  the  defendant": 

1.  That  uuder  the  devi^>e  to  Elius  Magrudcr 
(in  the  8th  clause  of  the  will  of  Zachariah  Ma- 
gruder),  .said  Elias  Magruder  virtually  look, 
under  the  laws  of  Maryland,  an  estate  in  fee- 
simple. 

2.  That  even  if  Elias  Magruder,  under  the 
factji  stated,  took  only  an  estate  for  life,  yefctbs 
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I  proe<  ( ,Uajrj.i  ia  chancery  were  not  effectual  to 
I  vest  in  Walter  Sheer  (through  whom  the  plaint* 
ilT  claims)  a  legJiJ  title  to  the  parcel  of  land 
souijhf  tot)e  recovered  in  this  ^nit. 

;i  That  even  if.  upon  the  facts  stnled.  said 
Walter  Slieer  acquired  *tt  legal  title  tf»  \*4fi 
said  land,  yet  the  lessor  of  the  plitiuiiiT,  ujn.n 
the  whole  facts,  does  not  show  that  such  title 
hH<l  become  vested  in  him  at  the  time  of  the 
demise, 

4.  That  even  if  the  lessor  of  the  plaintiff  luul, 
at  the  time  of  the  demise,  a  legal  title  to  un- 
divided parts  of  the  tract,  he  could  not  recover 
at  all,  the  demise  being  for  an  entirety. 

Mr.  Johtmm,  for  the  plaintiff: 

Tlie  llTst  question  is,  what  estate  did  Elias 
Ma^rnider  take  under  the  will?  We  8av.  only 
an  estate  for  life:  the  other  side  say  that  it  ms» 
either  an  estate  in  fee.  by  virtue  or  the  rule  in 
SheVy'n  case,  nr  n  fee  tail,  or  a  fee-simple  eon- 
ditioual  at  common  law.  it  is  perfectly  clear 
that  if  the  will  had  stopped  at  the  ftrtt  panh 
graph,  the  estate  devised  would  hrivel«e»  n  only 
for  life;  the  doubt  is  as  to  the  seccind  |)ariigraph. 
If  the  contingency  lia]ipcned.  the  esffUe  waste 
become  a  feett>  tlie  devise*':  if  he  died  w  ithout 
children,  then  il  was  lo  go  Ui  the  children  of 
the  testator. 

Is  it  enlarged  by  the  rule  in  Shelly'*  case? 

1  Kep.,  98.  contains  the  rule.    It  was  recog- 
I  niztKi  as  an  old  one,  and  is,  that  where  an  ^ 
tate  is  given  for  life  with  limitation  over  to 
I  heirs,  it  is  an  estate  in  fee,  and  taken  by  virtue 
j  of  the  rule.    But  if  the  c(tntini,'ency  had  hap- 
pened here,  the  devisee  would  have  talten  under 
I  the  will  an  estate  In  fee:  and  tlie  distinction  is 
in  his  taking  under  the  will  or  under  the  rule. 
(Feame,  Cont.  Rem.,  28,  note;  1  Hargrave's 
LawlVaots.  490:  1  Preston  on  Estates,  388  to 
419;  4  Kent.  t?14  1 

Is  it  a  conditional  fee  simple? 

The  defendant  is  understood  to  place  it  in 
this  class.  But  a  conditional  fee  simple  nt  com- 
mon law  in  an  estate  limited  over  to  some  partic- 
ular heirs,  in  exclusion  of  heirs  general.  B<'foTe 
statute  of  WestTiiiii^'er,  courts  held  that  where 
the  coniini^ent  y  liappened,  the  estate  Ucjuue 
aheolute  and  ccndd  be  aliened;  but  in  no  ot  her 
case  than  where  heirs  special  are  prefern  d  To 
heirs  general.  A  qualified  or  base  fee  is  wliere 
a  dee<T  is  made  lo  A  and  his  heirs,  teuauLs  of 
the  manor  of  Dale;  where  they  hold  only  as 
long  as  they  are  tenants.  The  error  of  the  ot  her 
side  is  in  not  distini^uishinir  between  a  fee-sim- 
ple conditional  at  common  law  and  an  cstiUeto 
arise  upon  condition.  The  difference  between 
estates  upon  condition  precedent  and  condition 
subsequent  is,  that  in  the  former  there  i<i  no 
tate  In  the  party  until  the  oontingen(  y  happena, 
whilst  in  the  la'lter  there  is.  *nere,"tlie  [*40 
estnU'  in  fee  was  to  arise  up<^n  the  happeuing 
of  a  futures  contingency,  in  case  Bllaa  manied 
and  had  children;  otherwise  he  was  a  mere  ten* 
ant  for  life.    (2  Bl.  Com.,  109.) 

9.  Was  the  chancery  proceeding  regular? 

1.  Dill  the  ISfiiryland  sfMiotc/ivf  itiri-  Iiciian? 

2,  Wuii  il  a  case  of  orijiimr\  cIi  lum y  juris- 
diction ? 

The  ('ourt  of  Chancery  is  createtl  by  the  con 
stitution  of  the  State,  and  invested 'with  ail 
chancery  powers,  unless  restrained  by  law.  In 
case  of  doubt,  we  look  at  the  statute  to  sec 
whether  it  takes  away  any  of  the  ordinary 
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chAQCery  powers.  The  Act  of  1785  (chap.  72) 
■  iaicMcd  to  eotarge  juriMdictiun ;  it8  title  be- 
tn*  *■  An  Acr  to  enl*r?p  the  iuris«liction  of  the 
l>i<r!»  Court  of  Chancery."  'lh<'  4th  swlion  is 
a;'['lii  u!ik  to  thiscHiie.  Tlieexet  iitri  v  \vuH(l«-a<i, 
AO<i  the  authority  of  the  executor  wua  revoked. 
No  rtinihu-  bill  was  necenary ;  a  petition  was 
•>iffia«'nt.  All  that  the  Chancellor  hail  to  In- 
aUffied  of,  were  two  tilings:  l»t.  Tliat  the  sale 
to  be  tniide,  and  M.  That  there  wae  do 
pmoQ  to  make  it« 

1  It  was  a  caaeaho  of  ordinary  chancery 
jariHHetMMi.    A  tnwt  was  to  be  executed  and 

thfTp  w;^  r.'>  tni-!ec.  The  potifion  prayed  for 
tMk.  and  tht-  (lecree  wuh  lhal  all  Utrecled  by 
the  will  to  be  hoKI  nhould  be  lold.  The  tnutee. 
Ihrfvfote.  sold  the  whole. 

Oar  title  in  good,  if  Sliccr's  wan.  lie  claims 
Bivier  the  procce<iini^s  of  a  court  oi  compelent 
jtrndklioo,  whoae  aecision  must  be  presumed 
toterildit.  BIhn  mast  be  presumed  to  have 
Irrn  li'jaul.  if  it  is  uecfssaiy  to  sustain  the  au- 
tkniy  of  the  court.  It  is  obj«cttid  also  that  it 
4oei  not  appear  that  the  trustee  ever  gave 
h-Md;  but  ihi-s  court  must  presume  that  every- 
tiuBcwss  properly  done.    (10  Peters,  449.) 

b  IS  ahio  objected  that  the  power  to  sell  wa.s 
in  the  snrviviug  executor.  This  court  ;ind  the 
Court  of  Appeals  in  Maryland  have  diiTered 
«poo  this  point.  (10  Peters,  533,  tlint  it  Mur- 
mcs;4  Gill  &  Johnson,  823.  that  it  does  not.) 
Bt%  the  fround  of  the  decision  in  Peten  was. 
Utv.  ihf  sale  was  to  be  made  to  pay  debts, 
is  ihH  cane  there  were  no  debts.  The  dev  mse^ 
ouBot  deny  the  validity  of  the  chancery  pro- 

Mr,  tkJdcg,  for  defendant : 

%f  the  lawM  of  Maryland  (1789.  chap.  46) 

«al,f*  of  fee-t;»il  ufneral  or  fee  simple  coudi 
u.>tial  are  in  fa<-t  fue  hiniplt-  estattw,  ^K-cause  they 
w (kiceodible  as  such  y\  llarn.s  A:  Qill.  Ill), 
M*j  and  are  liable  'for  the  debus  of  the 
deocadni.  E}ia8  tooli  a  fee-simple  conditional. 
<l  PreBtou  on  I->)tate!«,  'Mi,  2Uo.  298.  303.  304.) 
Oashad  ^mt-thiog  more  than  an  eataie  tor  life. 
11  Inckeoliurough,  131;  2  Virginia  l<ep.,  11; 
Tdwrii  A  Johnson.  244.  Fleta.  tih      chup.  9. 

SIM:  Bracton,  17:  1  Kaeve»  History  of 
^  Law.  988;  8  Plwlon,  296;  Plowden, 
iW;  «  Lord  Raymoad,  719;  Co.  Liti.. 

ai 

0  BKaa  had  lasue.  they  would  have  taken 

fcjf  <tev-»-nt  afitT  hb<  death;  he  mast  therefore 
kjire  liail  a  tee  m  himiieU.  (1  Preslou  on 
l>«ius.  264;  2  Puwel  ou  Devises,  WiUea^ 
J  2GilUt  Johns..  458.) 

'^tipp^we  Kiias  hatl  only  an  ewtate  for  life; 
Ij  •*  <h  1  Sheer  get  the  n**iidue7  In  i  su.),  Elias 
jiyadar  was  aiive,  bocause  in  lbUt(  he  soki 
wkL  The  Chancellor  ordered  the  land  sold 
IVifaU  I  Uims  ot  htir>  or  duviHei'ii;  bul  Klias 
ISttAKiMie  and  living  on  the  iaud.  Was  his 
Maid  over  hia  haadf  He  liad  not  joined  in 
lil  petition,  or  forfeitt<I  his  estate.  The  peii- 
Mi^  thert:fore,  dues  not  ioelude  the  100  acres, 
iMitaus  that  the  iB6  acres  had  not  been  sold. 
Trttf.  Uif-  der  ree  covers  all;  but  it  miuit  lie 
Lifiikti      ihe  peliltou. 

The  Act  of  17»5  does  not  include  this  case, 
^MHs  U  is  coodned  to  casea  wiiere  the  party 
■iglaMs  or  refuses  to  act;  but  £lia8  lieing 
»h»e.  there  wtis  no  neglect  to  seU  the  100  acre*, 
i"csu.<«;  the  itea  lo  sail  had  not  yet  come. 


Eliiis  might  even  then  be  married  and  have 
children. 

The  power  of  the  trustee  was  only  that  which 
the  executor  had.  the  proeeedini;  lieinii?^f  /x;r/f. 
Elias  did  iu)t  di»'  until  1812,  and  the  Chancellor 
coiUd  not  devest  lum  of  his  rights  upon  a  peti* 
tion  filed  by  other  personn. 

Thf  !)nnd  of  thi-  'ruslr.'  is  a  condition  prece- 
dent, and  he  had  uu  right  to  act  withoutoomply- 
ingwithit.  The  law  required  a  bond.  Thecasem 
2  CJjli  «.t  Johnson.  1 14.  is  not  a})pli(  al)If.  I>efausc 
uo  hual  rulitication  ap|K-ari-<i  there,  and  there 
was  much  evidence  on  the  .sulijcet. 

Siip[>ost;  that  Sheer  iiad  a  ^;oo(l  title,  did  the 
piainiur  obtain  it?  The  two  elder  judirmenis 
were  dormant  for  three  years  prior  to  Lainar'a 
sale.  If  Uiere  is  an  outstanding  title  in  liamar, 
the  plaintitT  must  fail  in  \m  ejectment;  on  this 
.Huhjcr-t  8otne  analogouH  cases  may  be  found  in 
12  Wheaton,  179;  4  Cond.  iiep.,457,  noU. 

In  Maryland,  there  is  no  law  limiting  the  lien 
of  a  juilgnienl.  but  the  jiidirfiiciit  itself  is  good 
fur  twelve  yeiirs.  The  Cimucellor,  liowever, 
decided  (2  Bland.  Ch.  Rep..  898)  that  a  judg- 


ment cannot  lie  dormant  *forfVt'r.  Soim 
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illu.strative  cii.s*'}*  art*  2  Harris  A:  Johu!»i)u.  titi;  8 
c;ill  ^Johnson.  38;  7  Gill  &  Johnson,  860. 

It  isfietilftl  in  Marylanil  that  there  must  be 
a  twire  J'acUu  where  a  new  party  is  to  W  charged; 
8uch  pjirty  must  have  a  day  in  court.  (2  Harris 
&  Johnson.  72;  10  Qill  &  Johuiiou.  a7S.) 

4.  The  demise  is  for  an  entirety. 

Two  children  did  not  join  in  the  petition, 
and  the  record  does  not  show  that  they  ever 
received  a  distrilratlve  share  of  the  proceeds  of 
the  sceond  sale  of  100  acres.  Their  uric  is  not 
extinguished;  and  whatever  may  he  the  con- 
dition of  the  other  four  children,  the  plaintiff, 
not  havini;  acquired  the  title  of  tlie.se  two,  can- 
not succeed  under  the  present  demise. 

Mr.  Johnaon.  In  reply : 

It  does  not  apfiear  that  any  of  the  cliildren 
ever  objected  to  the  pr<x;eedjng?»  of  the  tru.slee. 

As  to  the  356  acres,  it  must  he  adinitt«:d  that 
tliere  was  no  other  mode  of  malting  u  sale  than 
under  the  Act  of  1705;  and  there  was  the  same 
necessity  as  to  the  1(K)  acres.  The  executor  had 
not  po'tver  to  sell  theiu;  litre  was  a  ctise,  tlien, 
where  properly  ought  to  ba  sold,  and  there  waa 
nolKKly  to  sell  it.  If  the  Chancellor  appointa 
a  trustee,  he  Inus  decided  that  a  trust  existSk 
This  court  hits  said  that  the  decision  of  a  court 
of  comiK'tciil  juri.sdietion  must  stand;  aixi  must 
assiuuf  ilial  il»e  necesssiiy  fiict-s  were  proved. 

The  C  ourt  of  Appeals  in  Maryland  have 
decided  (.M.  S.  Donisou  «ie  Dublin)  t|iat  a  pro- 
ceeding' under  the  fourth  section  of  the  Act  of 
178.J  is  like  a  suit.  One  person  is  enough  to 
petition;  others  can  go  in  and  lie  iieard.  If  one 
were  not  enough  to  inaition,  tlie  act  would  be 
of  little  use.  '1  he  trustee  was  directed  to  •  .sell 
and  convey  the  property,"  not  merelv  the  in- 
terest of  the  petitioners.  The  act  was  designed, 
for  a  praelica!  purpix'.  to  n-acii  the  estate. 

\Va.s  the  irubiee  a|)poinled  for  the  100  acrrss 
also?  True,  the  petition  sp(»U(s  only  of  856 
acres,  but  it  refers  to  the  will,  and  >t;itcs  it. 
The  .same  ciiildrcn  who  were  to  receive  the 
pr«H:eeds  of  tlie  350  acres,  were,  by  the  will, 
also  to  receive  the  proceeds  of  the  100  acres. 
The  right  to  the  100  acres  was  pros|>eetive  and 
contingent;  Imt  Ihe  trustee  wjis  vested  with 
power  to  sell  all,  for  the  salte  of  convenience. 

«  as  « 
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It  to  objected  that  Elias  was  still  alive;  but  the 

roiirt  may  as  well  pre^iiime  him  to  he  dead,  as 
that  then;  was  error  in  the  ilet  ree.  The  atiinis- 
sion  in  the  record  is,  that  the  court  mav  pre 
62*]  8ume  any  fact  which  *they  would  in- 
struct a  jury  to  presume.  If,  therefore,  they 
■would  instruct  a  jury  to  presume  the  (Icath  of 
EUas,  it  caD  preaume  it  toa  Tiie  trustee  first 
repoiled  Hmt  lie  had  not  sold  the  100  acres, 
and  afterwards  reportetl  specially  tliMt  he  had. 
The  court,  by  ratifying  this  last  report,  have 
made  it  conclosiTe  that  thej  considered  the 
trustee  to  have  been  authorized. 

This  party  cannot  object  to  these  proceedings; 
if  any  persons  rould,  it  would  be  the  children 
wlio  did  not  j-)i!i.  but  the  court  wouhl  not  now 
toli  rale  an  ejeclnient,  if  brought  by  them. 

The  bond  is  not  necessuy  to  give  the  Chan- 
cellor jurisdiction,  but  to  secure  the  parties;  its 
omi.s8ion  is  a  mere  irregularity,  and  not  to  be 
brought  into  view  uiK)n  a  collateral  matter. 
Braiaes,  it  must  be  presumed  to  have  been 
given.  In  S  Ofll  A  Johnson,  114,  a  ratiflcatlon 
w.'is  presuiiK'il  (i);ige  130). 

It  is  said  that  we  do  not  show  a  title  to  the 
whole.  But  the  two  children  who  did  not  peti- 
tion  nccived  their  share  of  the  proceeds,  and  by 
that  act  made  themselves  parties.  They  are 
CHioppcd.  The  decree  gave  authority  to  sell 
the  whole  land,  and  the  whole  title  wasoon- 
veyed  to  us. 

The  Court  of  Appeals  did  say  ouce  that  a 
plaintiff  could  nut  recover  an  undivided  part, 
claiming  title  to  the  whole.  The  Act  of  1882 
corrected  this.  This  aot  haa  been  repealed  in 
part,  but  not  in  this. 

As  to  the  outstanding  title  in  Lamar: 

Until  the  Chancellor  said  otherwise,  the  pro 
fession  had  no  doubt  of  the  propriety  of  the 
lien  of  an  elder  judgment.  Before  the  Act  of 
1828,  exrcution  hmrtn  h<-  issurd  within  a  year 
and  a  day.  Now  three  yt;ar8  are  allowed.  All 
Judicial  nens  must  )>e  noticed  by  all.  A  pur- 
chaser imder  a  junior  judgment  must  be  pre- 
sumed to  have  notice  of  the  first.  The  Chan- 
cellor says  that  the  object  of  requiring  a  prompt 
iwue  is  to  protect  purchasers;  but  they  are  al- 
ready protected  bv  the  records. 

What  estate  di(l  Eli>istake? 

It  is  true  that  an  estate  tail  general  or  f ee- 
aitnple  conditional  is,  by  the  laws  of  Marjrland, 
synonyraou-  with  a  tee  simple.  But  a  fee 
simple  conditional  is  where  the  limitation  is  to 
heirs  apcdal,  to  tlie  ezclnsioD  of  heirs  general. 
(2  Bl.  Com.,  110.)  There  is  no  such  special 
limitatioain  this  will.  No  estate  of  inheritance 
passed  on  the  death  of  the  testator.  2  HI. 
Com..  151.  154.  defines  an  estate  upon  condition. 

If  a  fee  passe<i  u|)on  the  death  of  lhet<*iiator, 
5ti*]  it  was  not  by  virtue  *of  the  will.  Ktdes 
giving  a  different  direction  to  an  estate  from 
that  t>ointed  out  in  the  will  are  not  applied  ex- 
cept from  necessity.  The  devise  to  the  chil- 
dren is  a  good  executionary  devise,  to  talce 
effect  unless  a  contingency  happened.  The  ob- 
ject of  the  testator  wa.s  to  lx*netit  his  children: 
but  the  argument  on  the  other  side  would  de- 
feat that  intention. 

J/r.  Justice  M'Leak  delivered  the  opinon  of 
the  court: 

This  ca.sc  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  for  the  District  of  Maryland.  An 
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I  action  of  ejectment  was commeooed  by  the  1cb> 

sor  of  the  plaintiff,  to  recover  the  po-vscs<iori  of 
I  100  acres  of  land,  part  of  a  tract  cttlle<l  George's 
Adventure,  situated  near  the  town  of  CumIxT 
i  laud.  In  the  Circuit  Court  a  verdict  was  found 
I  for  the  plaintiff,  subject  to  the  opinion  of  the 
1  court  upon  a  case  stati.-d.  A  judgment  was 
entered  for  the  defendant;  and  the  cause  ii 
I  now  before  us,  on  the  facts  agreed. 

By  his  last  will  and  testament.  Zachlriah 
i  Magruder,  a  citizen  of  Maryland,  amonc  other 
I  Udn^  deTised  to  his  wife  Murah,  **  the  fun  uk 
of  his  dwcHinir  plantation,  containing  in  the 
whole,  afur  a  certain  legacy  was  deducted, 
about  8.56  acres,  called  George's  Advoiture,  is 
Washington  County:  to  be  by  her  peaceably 
and  quietly  powtessed  and  enjoyed  without  mo- 
lestation, (luring  her  natural  life." 

The  will  also  contained  the  following;  "I 
give  and  bequeatli  unto  ray  brother.  LVulu  Ma- 
k!:ruder,  during  his  natural  life,  100  acres  of 
land,  being  part  of  tract  of  land  oslled  George's 
Adventure,  lying  and  being  in  Washingtoo 
County,  and  State  aforesaid ;  to  Ijc  laid  off  at 
the  upper  end  of  the  tract  aforesaid,  ao  as  to 
include  the  plantation  on  whidb  he  now  lives. 
In  case  the  said  Eliius  Magnider  should  h^vt 
heirs  lawfully  l»egf>tteu  of  him  in  wedlock.  1 
then  give  and  bequeath  the  100  acres  of  land 
aforesaid  to  him.  the  said  Klias  Magruder.  his 
heirs  and  as.signs,  forever;  but  should  he.  iht- 
said  Elias  Magruder,  die  without  an  heir  si<  be- 

Sitten,  I  give,   bequeath,  devise,  and  deiore 
at  the  IW)  acres  of  land  aforesaid  hv  sold  to  | 
the  highest  bidder,  and  the  monev  arising  fn)m 
the  sale  thereof  to  be  equally  divided  amone 
my  six  following  children,  to  wit:  Samuel, 
etc.    The  t«^tator  Laving  died,  proof  was  mad. 
of  his  will,  and  letters  testamentary  were 
granted,  the  8d  of  May,  1799.  to  Darah  Xa- 
gruder,  his  wife,  and  his  son  Nathaniel  B.  Ma 

Suder,  named  as  executrix  aud  executor  in 
e  will. 

After  the  de<X'ase  of  the  testator.  Elias  Mn 
gruder  took  {K)ss<'Hsion  *of  the  100  acres  [•54 
of  land  devised  to  him  and  being  so  in  poaata- 
sion  he  conveyed  the  tract  to  David  Lvnn.  who 
devised  the  same  to  the  present  defendants. 

On  the  80th  of  Decemlx  r,         Samuel  B. 
Maeruder  and  three  other  brotiiers,  aom  of 
Zachariah  Magruder.  filed  tbeir  petition  to  the 
Chancellor  of  >lHryland,re|»B8enting  that  their 
father,  after  making  particvJar  dispositions  of  , 
property,  devised  t  liat  the  remaining  part  of  I 
liis   land,  called   George's  Adventure,  beinc 
al)out  85(i  acres,  should  be  stild  to  the  higbe^i 
bidder,  by  and  at  the  discretion  ot  his  execu 
trix  and  executor,  and  the  money  equally  di 
vided  amongst  his  six  ( liildren,  including  Uie 
petitioners." 

The  petitioners  stated  that  the  executrix  was 
deceased,  and  that  Nathaniel  B.  Magruder,  bt> 
ing  insolvent,  at  the  instnuce  of  his  sureties, 
his  power  as  executor  bad  been  revoked  by  the 
Orphans*  Court.  And  the  petitioners  prave«! 
that  a  trustee  might  l>e  appointed  '  to  HeIi';t!I 
the  proix  rty  devised  to  be  sold  by  the  wiU,  Md 
such  other  and  further  rell^.^ae.  TlM^9 
'  was  tiled  as  an  exhibit. 

On  the  day  of  tiling  the  petition,  the 
j  cellor  decreed,  ' '  that  the  real  estate  in  the  mid 
I  will  directed  to  be  sold  shall  be  sold:  tluhl 
I  Hoger  Perry  be  appointed  trustee,  who  abai] 
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f}^  bond  in  $2,000.  conditioned  for  the  faith- 
ful performance  of  the  trust  reposed  in  him  bv 
the  decree,  or  to  be  repowd  in  him  by  any  fui- 
OR  decree  or  order  in  the  premises,  and  that  he 
«hiil  proceed  to  sell,"  &c. 

Afterwards,  on  the  22d  of  May,  1806.  the 
inalee  reported  that  he  ' '  had  sold  the  real  es- 
tate in  the  «aid  will  and  decree  mentioned," 
«ad  bad  made  distribution.  &c.  At  the  close 
ot  bt!*  report  he  says,  "the  100  acres,  part  of 
\kt  aaid  tract  devised  to  be  M)ld  in  case  Elias 
Ibgruder  should  die  without  heirs,  as  ex- 
pnned  in  the  will,  still  remains  unsold."  The 
iile  was  ratified  by  the  Chancellor. 

And  afterwards,  on  the  9th  of  June,  1812,  the 
trariee  made  a  second  report,  that  he  "had 
«ild  the  remainini;  pjirt  of  the  real  estate  of 
Jathuiah  Magruder,  deceased,  consisting  of 
Macret  of  land."  &c.  This  sale  was  also  rat- 
llld  by  the  Chancellor,  and  a  decdnvas  execu 
led  to  Walter  Slicer.  the  purchaser.  In  the 
jar  1818.  a  judgment  wan  obtained  against 
Waller  Slicer.  and  two  others  in  the  year  1819. 
Oiooe  of  the  junior  judgments  execution  was 
under  which  the  land  in  question  was 
to  Lamar.  On  the  other  junior  judgment, 
1  at  the  same  tenn,  an  execution  was  is- 
«Ted.  and  the  same  tract  was  sold,  after  the 
o5*j  above  sale,  to  David  Shriver,  Jun.,  *the 
lf>«or  of  the  plaintiff.  He  also  purchased,  sub- 
»»  jaenl]y.  the  same  tract,  under  the  prior  judg- 

CU.ll. 

The  drst  question  for  consideration  arises 
IMA  of  the  devise,  in  the  will,  to  Elias  Ma- 
nder.    Did  he  take  a  life  estate  only,  or  a 
nMimpIe?   That  he  took  an  estate  in  fee-sim- 
r!e conditional  in  the  100  acres,  is  urged  by  the 
defendants'  counsel.    And  a  statute  of  >l[ary- 
iaod  of  1786.  entitled  "An  Act  to  direct  de- 
jects "  (2  Kett  v's  Laws,  chap.  45),  which  pro- 
Tilei  that  lands  held  "in  fee  simple  or  fee- 
«iaple  ct)n<litional,  or  in  fee-tail  to  the  heirs  of 
u..  Dody  generally,  shall  descend  in  the  same 
mamaer,  is  relied  on  as  giving  a  fee-simple  to 
ti   deTL<%ee.    Under  this  statute,  it  must  m  ad- 
ff  »ied.  whether  the  estate  vested  be  technical- 
considered  a  fe<>-tail  general  or  a  conditional 
i-  -impie.  in  effect,  it  is  a  fee-simple. 
Ji  1  In^t.,  20  sec.,  it  is  said  that  "  all  limita- 
31  confined  to  the  heirs  of  the  body,  cither 
•iirect  or  circuitous  expression,  and  which 
not  estates-tail  under  the  statute  df  donit, 
rmn  conditional  or  qtiulitied  fees  at  the  com- 
o^-  a  law.    A  gift  of  land  'to  a  man  and  his 
Mb  generally,  if  he  shall  have  heirs  of  his 
^  dr.  without  any  other  expression  to  qualify 
■...•word  heirs oLhis  Ixxly.  is  a  (•f>n(liti<inal  fee. 
^Kleia,  bk.  8.  cb.  9,  136.)   And  in  Plow.,  238. 
(ti»Mki.  "and  the  Lord  D^er  in  his  nrgtiment 
took  exception  to  tlie  rntiticatioii,  for  that  it 
ooafeaes  tlM  estate-tail  in  King  Henry  VII., 
•1  then  mys,  that  he  having  issue,  Prince 
*J»ar,  entered  and  was  seized  in  fee;  whereas, 
aid.  the  having  issue  did  not  make  him  to 
Tt  the  fee  f  -r  the  fee  either  accniQcl  to  him 
\k't  or  never."   The  some  doc- 
und  m  page  250.    (Macheii  v.  Clarke. 
Kaym.,  778.)   By  the  statute  de  donij^ 
,  2'  18,  Ed.  1),  a  fee  simple  conditional 
aft  ooaunon  law.  in  c<  rtam  cases,  was 
into  a  fee-tail,  which,  by  alienation, 
could  not  ctiange. 
TkeoUte  under  consideration,  it  is  insisted. 
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is  a  conditional  fee-simple:  or,  in  other  words, 
that  the  fee  vested  is  liable  to  he  defeated  on 
the  failure  of  heirs  as  provided  in  the  will.  On 
the  other  side  it  is  argued  that  the  condition 
was  a  precedent  one,  which  must  happen  l>e- 
fore  the  fee  vested.  The  doctrine  alnne  cited 
seems  to  favor  the  first  of  thes'e  po.sitions,  as 
does  also  the  rule  in  S/nlly's  cjise.  By  that 
rule,  "in  any  instrument,  if  a  freehold  be  lim- 
ited to  the  ancestor  for  life,  and  the  inheritance 
to  his  heirs,  either  mediately  or  immediately, 
the  first  taker  lakes  the  whole  estate."  This 
rule  had  its  origin  in  feudal  times,  and  w.is, 
perhaps,  in  no  small  degree  influenced  by  con- 
siderations which  have  long  since  ceased  to  ex- 
ist. *Therule,  Mr,  Preston  says  (1  Pres.  [*50 
on  Estates.  JJ69),  "is of  positive  institution,  and 
has  this  circumstance  of  peculiarity  and  vari- 
ance from  rules  of  construction."  "  Instead  of 
seeking  the  intention  of  the  parlies  and  aiming 
at  its  accomplishment,  it  interferes  in  some,  at 
least,  if  not  in  all  cases,  with  the  presumable, 
and  in  many  instances,  the  express  intention." 
"In  its  very  object,  the  rule  was  leveled 
against  the  views  of  the  parlies." 

That  this  effect  has  been  ^ven  to  the  rule 
by  some  adjudications  is  admitted.  But  there 
is  a  nile  of  construction  api)licable  to  all  instru- 
ments, and  especially  to  vills.  that  is,  the  in- 
tention of  the  parties,  which  should  control  any 
arbitrary  rule  however  ancient  may  be  its  ori- 
gin. And  of  thi.s  opinion  was  Lord  Mansfield, 
in  P^rrin  y.  Blakeii  Burr.,  2579).  He  says, 
"  the  rule  is  not  a  general  proposition,  subjt'ct 
to  no  control,  where  the  intention  is  on  the 
other  side,  and  where  objections  may  be  an- 
swered." And  he  agreed,  as  Mr.  Preston  re- 
marks, with  Justices  Wilmol  and  Ashton.  th;it 
"the  intention  is  to  govern,  and  that  S/uUi/'g 
case  does  not  constitute  a  decisive  uncontrolla- 
ble rule."  }fr.  Juntir^  Buller,  in  the  case  of 
JJodf/iton  et  vx.  v.  Ambrose  (Doug..  337),  was 
of  the  same  opinion,  and  also  Lord  Haidwicke, 
in  liagihetD  and  Spencer  (2  Atk.,  588).  Where 
technical  words  are  u.sed  in  a  deed  of  convey- 
ance, Ihe  legal  import  of  such  wortls  must  gov- 
ern. But  there  is  no  rule  better  established 
than  that  in  giving  a  construction  to  a  will  ihe 
intention  of  the  testator  mu.st  prevail.  His  ex- 
pressed intention  constitutes  the  law,  unless  it 
shall  conflict  with  some  established  legal  prin- 
ciple. Under  this  rule  the  nature  and  extent  of 
the  estate  devLsed  to  Elias  Magruder  must  de- 
pend upon  the  words  of  the  will. 

In  the  first  claus(>  of  the  devise  a  life  estate  is 
clearly  given  to  him.  "  I  give  and  becjueath 
unto  my  brother,  Ellas  Magruder,  during  his 
natural  life,  100  acres  of  land."  &c.  The 
second  clause  of  the  devi.se  is  equally  explicit. 
"  In  ca^  the  said  Elias  Magruder  should  have 
heirs  lawfully  begotten  of  him  in  we<llock.  I 
then  give  anti  becjueath  the  100  acres  of  land 
afori  -^uid,  to  him,  his  heirs  and  as8igns,  for- 
ever." iS'ow,  the  condition  of  having  heirs  as 
above  exprcsMd  is  clearly  a  precedent  condition, 
and  must  hiippcn  l)efore  the  estate  vests.  And 
if  any  <loul)t  could  arise  from  the  above  sen 
ten(;«.'s  wheliier  the  testator  intended  to  vest  in 
EliiLs  more  than  a  life  estate,  that  doubt  must 
be  di.spellnl  liy  thf  9ucci>e<ling  sentence.  "  lait, 
should  he,  the  said  Elias  Magruder,  die  with- 
out an  heir  so  begotted,  I  give,  bequeath,  de- 
vise, and  desire  that  the  100  acres  of  land. 
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S7*l  afbrenUd.  be  sold  to  *tlic  bidtaat  Mdder, 

and  tiie  money  firisiDj::  from  the  sale  thereof,  to 
>je  equally  divided  nmdng  my  six  children.  " 

It  would  be  diHicvilt  to  convey  in  more  ex- 
plicit language,  iliau  is  done  in  tlie  above  sen- 
tences, the  intention  of  ilie  lolalur.  He  gives 
a  life  est^itc;  and  then,  on  the  happening  of  the 
contingencv  named,  he  gives  an  estate  to  the 
devisee  and  his  heirs  in  tee-simple:  but,  should 
the  continiri'ncv  not  hiipfK'ii,  h<Miirects  the  Umd 
to  be  Bold  and  the  proceeds  dislribuled  among 
Us  cldldTCn.  No  cither  conclusfon  can  be  ar- 
rived at,  on  this  view  of  the  will,  than  that 
£ljas  31affruder  took  ofalv  a  life  estate  in  the 
Imd.  raa  oonveyaDce,  therefore,  could  trans- 
fer no  interest  in  the  land,  beyond  his  own  life. 

The  next  ouetition  regaitls  the  title  under  the 
prooeedtnga  before  the  Chancellor. 

Thewe  proceed  in  were  by  virtue  of  "An  Act 
of  178o,  for  enlarging  the  power  of  the  High 
Court  of  Chancery"  (1  Maxcy's  Laws,  ch.  73, 
sec.  4):  which  provides,  "that  if  any  person 
hath  died  or  shall  die,  leaving  real  or  oersonal 
estate  to  be  sold  for  tlie  payment  of  oebts,  or 
Other  purpoeea,  and  shall  not,  by  will  or  other 
Instmment  in  writing,  appoint  a  person  or  per- 
sf)ri-  til  ell  or  convey  the  same  property,  or  if 
the  person  or  persona  appointtxi  for  the  purpose 
aforoaaid  shall  negltet  or  refiiae  to  execute  nich 
trust,  or  if  such  person  nr  persons,  or  any  of 
them,  shall  die  before  Uie  execution  of  such 
trust,  to  that  the  sale  ciuanot  be  made  for  the 
purposes  intended,  in  every  mch  case  the  Chan 
cellor  shall  have  full  power  and  authority,  upuu 
application  or  petition  from  any  person  or  per- 
sons interested  in  the  sale  of  such  property,  to 
appoint  such  trustee  or  trustees  for  the  i)ur{K)se 
of  sellinir  and  Cdnveyini;  snrli  ]iro])eriy.  and 
applying  the  money  arising  from  the  sale  to  the 
nurpoees  Intended,  as  the'  Chancellor  shall  in 
his  discretion  think  iirnjvr." 

An  objection  is  made  to  these  proceedings, 
in  Umim,  on  the  ground  that  only  a  part  of  the 
heirs  interested,  united  in  the  application  to  the 
ChnnctUor.  But  this  objection  '\»  not  sustain- 
;ible  The  petition  was  for  the  benefit  of  all  the 
heirs,  and  the  statTite  does  not  require  that  all 
shall  unite  iu  the  petition.  "Any  person  or 
persons  interested"  may  apply  to  the  Chancel- 
lor. Whether  applicants  or  not,  all  the  heirs 
equally  participated  In  the  results  of  the  pro- 
ct"  and  this  is  a  80ffld«»t  ftoswer  to  any 
lechuicai  objection. 

Bntthe  main  point  under  thishead  is,  whether 
the  sale  of  the  lOOacrasnowittGOotiOTeisywas 
of  any  validity. 

That  the  proceedings  before  the  Chancellor 
58*J  constituted  n  sviit  is  *admi((ed;  and  also 
that  they  an-  conformably,  ai  least  iu  part,  to 
the  mode  of  procedure  in  such  coses.  The 
Chancellor  had  jurisdiction  of  the  cause,  as 
presented  by  the  pelition;  and  this  lieing  the 
case,  no  advantage  can  be  taken  of  errors,  liow- 
ever  gross,  when  the  recoi-d  is  used  coltateFally. 
If  a  want  of  jurisdiction  appear  on  the  face  of 
the  record,  the  judgment  or  decree  will  Ik-  treat- 
^  as  a  nullity.  But  where  there  was  jurisdic- 
tion, the  record  must  be  received  as  condusife 
of  the  rights  adjudicated.  No  fact  est-nblished 
by  ttie  judgment  of  the  court  ran  t)e  contro- 
verted. In  the  langnaire  of  tliis  court,  in  the 
ease  of  Voorhee*  v.  T)te  Bank  of  the  UniUni 
,SUiU4  (10  Peters,  450),  the  record  imports  ab- 
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solute  verily.   But  when  a  judgment  or  decne 

is  given  in  evidenre,  it?  nature  and  efTect  caa 
only  be  ascert;iined  by  an  examination  of  the 
record  Let  this  test  boappltodtotliepraeesd- 
ings  of  the  Chanoety  Ooiut  under  ciNHidera> 

tion. 

It  is  admitted,  and  the  fact  sppean  from  the 

record,  that  at  the  time  these  proceedings  were 
instituted,  Elias  Magrudcr  was  living  and  cod 
tinned  to  live  for  s<'ven  yeaiM  afterwards.  And 
as  he  had  a  life  estate  in  the  premises  in  contm- 
yersy.  and  the  contingency  on  whidi  the  estate 
was  to  vest  in  his  heirs,  t>eing  pos>^ible.  dnrir.- 
his  life,  the  land  was  not  subject  to  sale  umkr 
the  will.  It  could  onlv  be  sold  on  the  devisee^ 
failure  tn  have  heirs*  which  could  not  OOcur  be- 
fore his  decease. 

The  petition  aslcs  an  order  to  sell  tlie  remain- 
ing part  of  th'-  ffMcf  culkd  George's  Adventure, 
a  part  of  it  havmg  bceu  devised,  containinir 
about  856  acres.  The  sale  of  the  100  acres, 
now  in  contest,  was  not  asked,  and  indeed  could 
not  be.  as  the  tract  at  that  time  was  not  lishlv 
to  be  solfl.  The  decree  ordered,  "that  the  real 
estate  in  the  said  will  directed  to  liesold  shouki 
be  sold."  Now,  this  decree  could  only  apply  to 
the  356  acres  named  in  the  petition,  for  the  rea- 
son that  the  sale  of  that  tract  only  was  prayed 
for,  and  it  was  the  only  ttnct.  at  that  tune, 
which  the  'will  atithorized  to  be  w>ld.  In  the 
language  of  the  decree,  it  was  the  real  estate 
directed  by  the  will  lobe  sold. 

To  construe  the  decree  as  embracing  the  10«> 
acres  tract,  would  go  beyond  the  prayer  of  tic 
petition  and  the  jurisdiction  of  the  cx)urt  One 
of  the  trustees  named  in  the  will  was  deceaised. 
and  the  other,  being  insolvent,  had  been  re 
moved  by  the  ()ri)hans'  Court.  Tlie  substitution 
of  a  new  trustee  gave  to  him  no  power  bc^ood 
the  spedal  order  of  the  court  Under  the  atat- 
ute  it  seems  not  to  have  *been  the  prac-  [*50 
ticc  of  the  court  to  appoint  a  trustee  gencrahy. 
to  carry  into  effect  the  will :  but  to  point  ont. 
by  a  special  decree,  what  he  shall  do  and  the 
mode  of  douig  it.    His  duties  being  limited  b> 
the  decree,  he  Is  made  the  iostmment  of  tlie 
court,  having  no  discretion  or  power  under  the 
will.    Consequently,  in  his  decree  the  Chan«rl 
lor  required  the  trustee  to  give  sec  urity,  and 
directed  him  what  notice  should  be  given,  and 
in  what  manner  the  sale  should  be  made.  Thi» 
mode  of  executing  the  act  was  clearly  within 
the  discretion  of  the  Chancellor,  spedal^  given 
to  him  tntheclostfof  the  above  section.  The 
rule  wfus  made  and  ratified  hy  the  Chancellor 
A  deed  was  executed  by  the  trustee  to  the  pur- 
chaser, and  nothing  nntbeE  was  dime  until  hi 
June.  1812,  when  the  trustee  made  a  second 
report,  thai  in  puri*uiuice  of  the  above  decrw. 
after  giving  public  notiie.  "he  had  sold  to 
Walter  Sliccr  the  remainin;;  jjart  of  the  resi 
cstati*  of  Zachariiih  Magruder,  deceased,  ccq 
sisting  of  the  100  acres  devised  to  SUas  Ma* 
grader." 

Now.  it  fe  deal  that  this  sale  was  not  mad'* 

in  pursuance  of  tlii  li i'n>e.  Neither  in  it; 
petition  nor  in  the  decree  was  the  tract  of  KH* 
acres  nmned  or  referred  ta  This  proceeding, 
then,  by  the  trustee,  was  without  authoritv.  r 
could  derive  no  sanction  from  the  decree,  ^itm 
the  record,  it  would  seem  that  there  ted  bM 
no  con'inuanoe  of  the  cause  for  mix  years,  and 
no  step  taken  in  it.    The  second  report  i»  tlum 
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made  by  the  trustee  aa  slated.  This  report  was  i 
Rtiifiwl  and  confirmed  "unless  by  a  given  day 
csOK  to  the  contrary  should  be  shown,"  of 
vhicfa  public  notice  was  given.  No  cause  be- 
tstrsbown,  there  was  a  final  ratification  of  the 
•leoQ  the  22d  of  February.  1813.  At  the  time 
of  thi»i  sale  it  is  admitted  that  £li)is  .Magrudcr 
vu  decisa.'vd,  without  heirs, .  in  the  language 
i-f  the  will,  "lawfully  begotten  of  him  in  wed- 
"ock. "  And  here  a  question  arises  whether  the 
ibore  sale  can  be  treated  as  a  nullity'. 

That  the  tnistee  was  not  authun/ed  to  sell 
l»y  the  decree  has  already  lieen  shown.  It  would 
•eem.  however,  from  the  form  of  his  report, 
that  be  assumed  to  act  only  in  virtue  of  the 
decree. 

Doe*  the  ratification  of  the  sale  bring  it  within 
the  rule,  which  applies  to  a  case  where  the 
nnm  has  jurisdiction,  but  has  committed  er- 
rors in  its  proceedings.  Had  the  court  juris- 
diction of  the  tract  of  land  in  controversy.  At 
tbe  time  the  decree  was  entered,  that  tract  was 
»>  more  subject  to  the  power  of  the  court  than 
t^try  other  tract  in  the  county.  The  devisee 
v««ui  poasession.  having  a  life  estate  in  it  sub- 
jtci  to  become  a  fee-simple  on  his  having  heirs 
•0*]  lawfully  *l)egotten  by  him.  He  bad  no 
QOike  of  the  proce^ing,  and  was  in  no  sense 
kpwtr  to  it.  The  petition  did  not  pray  for  the 
vie  of  this  land.  In  fact  that  proceeding  can 
ia  DO  point  of  view  be  considered  as  authoriz- 
lu  the  sale  by  the  trustee.  The  validity  of  the 
mt,  then,  must  re»t  upon  the  fact  of  its  havin;^:  | 
heaiaMde  by  the  trustee,  and  sHUctioned  by 
the  Chaoodlor.  There  would  seem  to  be  no 
pond  for  doubt  on  this  point. 

Tke  CSttDoellor  is  authori7.ed  to  proceed  in  a 
■■■•17  mode,  under  the  statute,  for  the  sule 
of  had,  in  the  predicament  of  the  above  tract, 
iflvthie  decease  of  the  devisee,  without  heirs. 
Bat  can  only  proceed  on  the  application  of 
pcneM  interested.  Here  was  no  such  applica- 
tiorflor  the  aUe  of  this  land.  The  tailv  l)eing 
authority,  the  ratitic*ation  of  it  l)y  the 
be  considereil  as  having  been  given 
itly.  If  given  deliberately  and  on  a 
1  esaminalion  of  all  the  facts,  still  it  must  be 
an  unauthoriml  procoe<ling.  There 
before  the  court — nothing  on  which 
iM Jndgnaent  could  rest. 

Siaooart,  however  great  may  be  its  diti^nity. 
caiiffrognte  to  itself  the  power  of  disposing  of 
ml  elate  without  the  forms  of  law.  It  must 
juritdiction  of  the  thing  in  a  legal  mode, 
rithout  notice,  woiild  Ix' treated  us  a 
nSBtj.  And  «o  must  a  sale  of  land  be  treated, 
vUch  haa  been  made  without  an  orricr  or  de- 
oca  of  the  court,  though  it  may  have  ratified 
the  ale.  The  atatute  under  which  the  pro 
iraa  had  requires  a  decree;  at  least  such 
Ua  tmiform  construction, 
lew  being  de<'isive  of  the  title  of  the 
of  tlie  plaintiff,  it  b  not  necessary  to  oon- 
the  other  questions  in  the  case. 

Tktjmdffment  of  the  Circuit  Coxirt  m  affirmed. 

ORDKR. 

Thbcaaae  came  on  to  be  heard  on  the  tran- 
•<Tipl  of  the  record  from  the  Circuit  Court  of 
tbr^  raited  Slatea  for  the  District  of  Maryland, 
lod waa argued  by  counsel;  on  consideration 
f .  h  111  now  here  ordered  and  adjudged 
(onurt.  that  the  judgment  of  the  said  Cir- 


cuit  Court  in  this  cause  be,  and  the  same  is 
hereby  attirmed,  with  c(»8ts. 

Cited-8  How.,  541,  542 ;  2  Wall.,  641 ;  18  Wall.,  487  { 
14  Bank.  KeK-Bl :  1  Altb.,  U.  S.aW. 


•JOHN  McCOLLUM,  PUUntiffin  Error,  ["Ol 

t. 

.TENT80N  EAGER 

Chancery  practice  fulloiced  in  Circuit  Court  of  U. 
S.  for  Dminana — appeal  not  writ  of  error — 
proper  mode  to  brinf/ujt  decree  in  chancery  for 
recieie — appeal  only  lienfroin  final  decree. 

In  the  Circuit  Court  of  the  United  States  for 
Ix>ul8lana,  where  a  party  HtH»kfl  rellt^f  whicli  Is 
mainly  appropriate  to  a  chancery  JurlMietlon, 
chancery  practice  must  l>o  followcnJ. 

A  writ  of  error  Is  not  the  appropriate  mode 
of  brhiRln^  up,  for  review,  a  decree  in  chancery. 
It  should  bo  broufirtit  up  by  an  appeal. 

An  appml  will  lie  only  from  a  tlnal  decree:  and 
not  from  one  dissolvini;  an  injunction,  where  the 
bill  It-oelf  is  not  di.'^mLxsed. 

Tins  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana. 
The  case  was  this: 

On  the  27th  of  July,  1838,  Charies  Bishop 
executed  the  following  promissory  note: 

DosAi.DsoNvitLE,  27th  July,  1838. 

In  all  the  month  of  May  next,  1839,  I  prom- 
ise to  pay  H.  Williams  and  A.  F.  Rightor  or 
order,  the  sum  of  five  thousand  dollars,  value 
receivc<l.      (Signed)       Cii.vrles  Bishop. 

Which  note  was  indorsed  to  Ea^er,  a  citizen 
of  Kentucky,  by  Williams  and  Rightor,  waiv- 
ing the  necessity  of  a  demand  of  payment  on 
the  maker,  and  of  protest  for  nonpayment,  and 
also  of  notice  to  themselves  as  the  indorsers  of 
the  nonpayment  of  the  note. 

On  the  'l7th  of  August,  1838,  John  Ha^n, 
Senior,  of  New  Orleans,  conveyed  to  Williams 
and  Bishop,  six  tracts  of  laud  for  |i.'>0,000,  pay- 
able in  one,  two,  and  three  years,  with  interest, 
the  notes  for  which  were  dated  on  the  Ist  of 
August,  and  indorsed  by  Rightor.  It  was 
made  a  condition  of  sale  that,  if  any  one  of  the 
not<'s  should  not  1m'  punctually  paid,  the  whole 
of  the  lands  should  revert  to  flagjin. 

On  the  26th  of  February,  1836,  Bishop  sold 
out  all  his  interest  in  the  above  purcha.se  to 
Williams,  Rightor,  and  Andrew  McCollum. 

On  the  3d  of  Augxist.  18:^9,  the  first  note 
given  by  Williams  and  Bishop  to  Hagan,  for 
f  16,666.66,  was  protested  for  nonpayment. 

On  the  18th  of  November,  1839,  Eager 
brought  suit  by  filing  a  petition  in  the  Circuit 
Court  of  the  United  States,  against  Williams 
and  Rightor  as  indorsers  upon  IJishop's  note. 

*0n  the  7th  of  January.  1840,  judg-  [*62 
ment  was  entered  in  favor  of  Eager  for  the 
amount  of  the  note,  with  interest  from  the  Ist 
of  June,  1839.  In  March,  1840.  a  fi.  fa.  was 
issued;  and  in  April,  levied  upon  one  of  the 
tracts  of  land  alH)ve  mentionetl,  together  with 
some  personal  property. 

On  the  16th  of  April.  1840,  Hagan  filed,  in 
the  Second  District  Court  of  the  State  of  Loui- 
siana, a  petition,  in  the  nature  of  a  bill  to  fore- 
close a  mortgage,  reciting  that  the  first  note  of 
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116,686.66.  given  for  the  purchase  of  the  six 
traclB  of  Ituid,  remained  unpaid,  and  praying  a 
sale  of  the  whole  of  the  tracts,  to  pay  that  and 
the  other  two  notes  of  the  same  amount.  A 
judgment  in  decree  upon  thin  pclitiOD  wm  en- 
tered by  consent,  with  a  Stay  Of  execution  unUl 
let  of  January,  1841. 

On  the  23d  of  August,  1840.  tbe  execution  in 
fiftvor  of  Eager,  which  had  been  lyinj;;  nvpr  for 
want  of  bidders,  waa  finally  carried  out  by  a 
peiemptory  sale  of  the  property  which  had  been 
leried  upon,  on  a  credit  of  twelve  months; 
when  John  McCollum  (the  plaintiff  in  error) 
became  the  purchaser  for  the  sum  of  $5,442.41. 
and  iriivc  his  bond  with  five  mireties  for  that 
amount  to  Jenison  Eager. 

On  the  6lh  of  January.  1841,  the  stay  of  ex- 
ecution upon  Hagan's  judgment  or  decree  l)uv 
ittA expired,  an  execution  wiuh  issued  upon  it, 
taSa  Hagan  re]M)rchased  the  six  tracts  of  land. 

On  the  241  h  of  July,  1841,  John  McCollum 
gave  a  power  of  attorney  to  B.  W.  Lawee  to 
act  for  him  in  everything  rclatinijto  the  twelve 
months'  bond  which  he  had  civen  to  £a^. 

On  the  23d  of  August,  1841,  execution  was 
issued  upon  this  bond  apainst  McCollum  and 
his  suritees;  the  writ  directed  the  money  to  be 
made  out  of  the  personal  ertate,  except  slaves, 
but  if  gufRcient  ixM>ujnal  estate,  exclusive  of 
slaves,  could  not  be  found  in  tbe  district,  then 
out  of  the  real  estate  and  slaves  of  McCollum 

and  his  811  ret ii  ';. 

In  September,  1841.  Andrew  McCollum, 
cUdn^g  to  be  the  owner  of  an  undivided  third 
part  of  the  property  which  hw^  h  -en  sold  by 
Bishop  lo  Williaiix^,  Rightor.  an(i  iumsulf,  m 
above  stated,  filed  a  petition  in  the  Second  Dis- 
trict Court  of  Tyonisiana  against  John  McCol- 
lum. averring  that  .John  waa  in  possession  of 
the  whole  of  the  property,  and  praying  that  he 
might  l>e  compelled  to  cfelivcr  up  one  third  of 
it  and  pay  damages  for  its  detention. 

On  tne'20th  of  September.  1841,  Kightor  in- 
63*]  tervened  in  the  said  *8uit.  and  claimed 
that  the  marshal's  sale  to  John  McCuUum 
a^ght  be  set  aside  for  irregularity. 

On  the  22d  of  September,  1841.  B.  W. 
Lawes.  in  virtue  of  the  power  which  had  been 
iriven  to  him  by  John  McCollum,  filed  a  pr  ti 
^n  in  the  Circuit  Court  of  the  United  States, 
in  the  nature  of  a  bill  In  equity,  stating  that 
MrCrllum  Inul  given  his  bond  for  the  property 
purciiased  at  the marbhalb  Male;  that  aa  execu- 
tion had  been  issood  upon  it;  that  the  sale  was 
null  and  void  ;  that  TTagan  had  evicted  McCol- 
lum; that  the  formalities  reouired  bv  law  were 
not  observed  by  the  marshal ;  that  Kightor  had 
intrrvened  an<l  pmight  to  annn!  fhf  falc;  that 
the  consideration  of  the  l)omi  had  utterly  fail- 
ed, and  praying  for  an  injunction  to  slop  the 
marshal  from  proceeding  further  upon  it. 

On  the  Ist  of  October,  1841.  uu  injunction 
was  iflsned  in  conforml^  with  the  prayer  of  the 
petition. 

On  the  14th  of  February,  1842,  the  Circuit 
Court,  Judge  McKinley  b<'ing  !il>s»*nt.  dccrc^ed 
that  the  iniuuction  should  be  dissolved  with  20 
per  cent,  damues.  10  per  cent,  inleieet.  and 
$300  amount  Of  fees  01  couiisel  employed  by 
tbe  plaintiff. 

From  this  decUon  a  writ  of  error  waa  sued 
out  and  the  ease  bfou^t  up.  in  this  way.  to 
this  court. 


Mr.  Cojte  moved  to  dismiss  the  court  npon 
two  grounds,  viz. : 

1.  That  the  decree  was  not  final, 

3.  That  the  case  was  brought  up  in  an  im- 
proper manner* 

Mr.  Jwttfee  HcLbah  delivered  the  oirfnlan  of 

the  cnurT 

This  is  u  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

Un  Icr  the  mode  of  proceeding  in  I^uisiana, 
a  jH  Ulion  was  filed  by  the  defendant  in  error, 
in  the  Cinnilt  Ooort,  against  Williams*  mul 
Jtightor.  on  a  promif»sory  note  given  by  tbeai 
for  the  payment  or  $5,000  with  intcreiit.  dec 
And  no  answer  being  made,  a  Judgment  was 
entered,  by  default,  aga'npt  the  defendants. 
An  execution  wjia  issued,  which  was  levied  on 
a  certain  tract  of  land,  which,  on  being  offered 
for  sale  by  the  marshal  a  second  time,  wa*  pur- 
chased by  John  McCollum,  the  phuntiil  in  er- 
ror, on  a  credit  of  twelve  months.  For  the 
payment  of  the  purchase  monev  at  tbe  time 
stated,  McCollum  gave  bond  and  security. 

At  the  expiration  of  twelve  months,  under 
the  law  of  Louisiana.  *an  execution  was 
issued  on  the  bond,  which  has  the  effect  of  a 
iudgment.  A  levj'  was  made  on  certain  slave*;, 
by  Uie  marshal,  who  returned  that  after  giving 
notice  of  sale,  all  proceedings  were  sla]^  on 
the  execution  by  injimction. 

The  injunction  was  obtained  by  the  plaintiff 
in  error  on  petition,  representing  that  the  title 
to  the  Ifitid  purchased  by  him  at  marshal's  sale, 
and  for  which  the  above  bond  was  given,  had 
failed;  and  that  he  had  been  evicted  from  tiie 
premises.  That  certain  irrc^laritics  had  tak 
place  in  the  sale,  &c  An  injunction  wh>> 
preyed  for,  and  that  the  bond  might  bede* 
creed  to  be  cancelled. 

On  the  14th  of  February.  1842.  "the  court 
ordered,  adjudged  and  decreed,  that  the  in- 
junction granted  in  thi^  case  be  dissolved  with 
20  percent,  damages.  10 percent,  interest,  and 
$800  amount  of  fees  of  counsel  emi)loyed  to  W- 
allowed  as  special  damage,  and  forcosta  of  this 
suit." 

A  motion  is  made  to  dismiss  the  writ  of  er 
ror.  on  the  ground  that  it  does  not  lie  in  the 


Tlie  proceedinjj  on  the  bond  may  have  been 
authorized  under  tbe  Louisiana  practice.  ther« 
being  no  distinction  In  the  courts  of  that  State 
between  a  proceeding  at  law  and  in  chancery 
But  the  relief  sought  against  the  bond  is  mainly 
appropriate  to  a  chancery  iurisdicti  n  where 
such  a  juriadiclion  is  established,  This  beini! 
the  case,  the  prooeiiding  at  law,  though  cod 
formable  to  Louisiana  practice  in  the  Sta  > 
courts,  was  wholly  irregular.  In  the  federal 
courts,  the  jurisdictions  of  law  and  chancer^-, 
in  Louisiana  and  in  alltlie  ottierBtsles»  avedu- 
tinctly  maintained. 

If  this  be  viewed  as  a  chancery  proceedim:. 
a  writ  of  error  does  not  lie,  for  a  decree  in 
chaocety  can  only  he  removed  to  this  court 
from  the  Circuit  Court  by  an  appeal.  But  an 
appeal  will  oiil;.  hi  rnini  ,i  iln  il  decree;  aud 
the  decree  in  this  case  was  not  final,  as  the  bill 
wsa  not  dismissed. 

ORDF.K. 

Tim  cau&e  ciuue  on  to  be  heant  on  the  trau' 

Howard  t 
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wripC  of  th*-  rf-<H>ril  from  the  Circuit  rotirt  of 
tie  rnit«^1  States  for  the  Kast*'rn  District  of 
Lc-uisiana.  and  it  appearing  to  the  court  that 
tbf  case  is  remove<i  here  by  a  writ  of  error  to  an 
interlocutory  order  or  decree  in  chancery.  It 
».  therefore,  now  here  ordered  and  adjudged 
by  this  court,  that  this  writ  of  error  be.  and 
tbc  nune  is  hereby  dismissed  ;  and  that  this 
lie.  ;ind  the  same  is  hereby  remande<i  to 
Ike  mid  Circuit  Coturt,  with  directions  to  pro- 
seri  flMralii  socofdin^  to  Isw  snd  justice. 

CltMl-«  How.,  2W:  10  How..  M:  K  Wall.,  443 :» 
Hi;  M  WelL,  M;  Woolw.«aBii. 


into  the  merits  of  the  present  application,  we 
are  compelled,  bv  our  duty,  to  dismiss  the 
petition,  leaving  tfie  petitioner  to  seek  redress 
;  *in  such  other  tribunal  of  the  United  [*6tt 
States  as  may  l>e  eniitie<i  to  gnuit  it.  If  the 
petitioner  MB  ftay  title  to  redress  in  those  tri- 
bunals, the  vacancy  in  the  office  of  the  judge 
of  this  court  assigned  to  that  circuit  and  dis- 
trict creates  no  legal  obatnictUwi  to  the  pamiit 
thereof. 


•Ex  PARTE  BAliKY. 


Ongmai  jmritiirt!'>n  of  r.     Supnme  Qmrt— 

Tb*  •  n/uiai  juriswliction  of  tlii«  (  ourt  does  not 
<  xteiid  T(.  t  h<- CHM?  of  a  petition  li>  u[>t  i\  rttt'  iiidl- 
\'tdu&l.  f<ir  H  hnittm  toram  to  brtu^r  up  the  body  of 
hcicfarit  diiuchter,  «lfaied  to  be  uiilawfkiUjr  4^ 

taiaeil  froni  him. 

MR  JUSTICE  STOKY  delivensd  the  opln- 
ioaof  tbeenoft: 

Tbi'  ii  !i  jx-Tifion  filed  in  fliis  cmrt  for  n  writ 
LjJ^a*  o>rp\u  to  be  uwnnicd  to  bring  up  tlie 
brdy  of  the  lofaat  daughter  of  the  petitioner, 
»Ileft»l  to  \m-  now  uniawfiilly  (l<'l)arre<l  from 
iiim,  and  iu  the  cu.slody  of  Mrs.  Mary  Merceiu. 
tbe  frandmother  of  the  said  child.  In  the  Dis- 
trict of  New  York.  The  petitioner  is  a  subject 
of  tbe  Queen  of  Great  Britain  ;  and  the  appli- 
f-diion  in  effect  p«t  ks  the  exerc  ise  of  original 
iaririiction  in  the  matter  upon  which  it  is 
foonded.  No  a|>pl1cation  has  been  made  to 
'be  Circuit  Court  of  the  United  States  for  the 
Diitrict  of  New  York,  for  relief  in  the  prem- 
•Ki,  either  hj  a  writ  of  Aoftaos  eorptu  or  de 
r^pl^giando,  or  otherwise;  and.  of 
ODOTK.  DO  case  is  presented  for  the  exercise  of 
tbesppellaie  jurisdiction  of  this  court  by  any 
renew  of  the  final  decision  and  awanl  of  the 
C^Tcoit  Court  upon  any  such  proceedings.  Nor 
»  say  case  presented  for  the  exercise  of  the 
•ppedate  jurisdiction  of  this  court  upon  a  writ 
fl?  error  to  the  decision  of  the  highest  court  of 
fvnd  eouity  in  the  State  of  New  York,  \\\h>u 
tte  ijnxiDa  of  any  question  arisins  under  the 
Wk  aeelioB  of  tiie  JodidaiTlct  of  1799 
<ch.  20.) 

The  auK,  then,  is  one  avowodlv  and  nukedlj 
tarflle  exercise  of  original  lurisdiction  br  this 
ccxm.  Now,  the  Constitution  of  the  United 
^Stales  has  not  confided  any  original  juritwiic- 
tioB  lo  this  court,  except  "  in  all  cases  affect- 
lag  sniba«««dor«.  <>ther  public  ministers,  and 
ooaanh,  ami  tho?«<'  in  whicli  ;i  Slate  shall  be  a 
party."  The  pn-seni  eas<'  fulls  not  within 
flither predicament.  It  is  the  case  of  a  private 
faAviooal  who  is  an  alien  seeking  redress  for  a 
Mmensed  wrong  done  hi  in  by  iinolher  private 
aamdiiaL  who  is  a  citizen  of  New  York.  It 
|ft  Pisia.  ifariifijiii.  Aat  this  covirt  has  no  orig- 
inal j\irl«dirtion  to  entcrfiiin  the  present  peti- 
tMS;  and  we  cannot  issue  any  writ  of  habeas 
*»rptu,  except  when  it  is  necessary  for  the  ex- 
>-Tr'ntf  of  the  jurisdiction,  original  or  appellate, 
iHroi  to  it  lij  the  Constitution  or  laws  of  the 
^'a<i«i  Wmm,  WlliMMt.  therefore,  entering 


..^^-^  ^OJL-  Otto* »; «  Wood.* 
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8PALDIN0 

p. 

THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  ex  rel.  Frkukrick  F.  Backus, 

^Appeni  kand  forfeiiure  mtH  m. 

An  appeal  bond  jrlven  to  the  people  or  to  the 
reiatorlsgooil,  and  If  forfeited  mj  be 


by  either. 

MR.  BEARDSLEY  moved  to  dUmlas  the 
writ  of  error  in  this  case,  because  8palding 
hud  given  a  lx>nd  to  The  People  of  the  State  <h 
New  York,  or  Frederick  F.  Backus. 

But  Mr.  Juttice  Stoky  delivered  the  opinion 
of  the  court,  and  said  that  the  bond  was  good, 
and.  if  forfeited,  might  be  sued  upon  in  the 
name  of  the  people  or  of  the  relalor,  attll6 
option  of  the  government. 


GUSNDT  BURKB,  FbiMf  ^  At«f» 
«. 

ROBERT  MgKAT. 

Prommory   nok — prok*t  by  general  hue  met' 

no  notice  to  indonmr — finite  fawt  may  overrule 

—proUj<f  not  indij'jx'njiiib!}/  TAjid^  by  nndiry — 
tiM^OTMr  Recharging  maker  from  Uabiiitg  not 
MHtted  to  tutkf, 

liy  the  jreneral  law-merdmnt,  no  protest  Is  re> 
quired  to  be  made  upon  the  dishonor  of  any  pf«n- 

iasonr  note:  bat  It  Is  exeluslveljr  oooflned  to  tior> 
oi«rn  Dills  of  exchange. 

Neither  Is  It  a  neoeinanr  part  of  the  oiOfiM  duty 
of  a  notary,  to  give  nottoe  to  the  ladoner  of  the 
dlsboDor  of  a  pronlaKMT  note. 

Rut  a  State  law  or  general  usafre  may  01 
the  general  law  tuerehairtin  these  respecta. 

Where  a  protest  is  neossaary.  It  Is  not  indls.  

ble  that  it  should  he  made  a  pecaon  who  Is  In 
fact  a  notary. 

Where  the  indonter  has  discharired  the  maker  of 
a  note  from  liability  by  a  reli^use  and  aettlementt  a 
notice  of  nonpayment  would  tn'  of  do  uss  to  hllBt 
and  therefore  be  Is  not  entitled  to  It. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi.  The 
suit  was  brought  in  the  court  below  by  the  in- 
dorsee against  the  indorser  of  the  following 
promlMOiy  note: 

•$8,800.  [•67 

CLDtTON,  Miss.,  January  aOtti,  1887. 
On  the  flfst  day  of  Jannaiy,  el^tean  him- 
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dred  and  forty,  wt,  or  titber  of  us,  promise  to 
pay  Robert  Slathews,  or  order,  twenty-dght 
buodnd  dollaiBt  for  value  r* o  hcd. 

R,  E.  Stkatton, 
Sam'l  W.  DicMOjr, 
IV  Garlasd. 

The  note  Wiis  indorsed  thus: 

I  assign  the  within  note  to  Robert  McKay, 
and  hohl  myself  ntponaible  for  the  same, 
waivin'^r  tvM'o*'  of  demand  and  protest  if  not 
jMiiii  at  muLuriiy.  Robkkt  JVLathews. 

CiUnton,  28th  ApdU  1888. 

The  not^  was  then  indorsed  1  y  ?irrK»y  in 
blank,  and  passed  with  two  interaiediate  in- 
doraementa.  mto  tbo  bands  of  Burke»  a  citizen 
of  I.  ni^tiiDA.  the  plaintiir  bdow,  and  also 
plaintiff  in  error. 

On  tlie  trial,  the  plantiff  read  the  note  and 
the  indors*>nM'nt,s  thcrpon;  he  also  read,  by 
agreement  of  parties,  a  statement  in  writing  of 
B.  Htmipbreys,  who  was  absent  and  sick,  for 
the  purpose  of  proving  a  demand  and  notice  of 
nonpayment  to  the  indorser,  to  wit : 

XTxiTBD  8tatk»  of  Amerk  a, 

State  of  Mi  -sis-ippi,  Hinds  County. 

By  this  public  instrument  of  protest,  hv  it 
known  that,  on  this  fourth  day  of  January, 
1840,  at  the  request  of  .Iani(«i  G.  Paul,  teller, 
the  holder  of  the  original  note,  of  which  a  true 
oopy  is  here  indorsed,  I,  S.  W.  Humphreys, 
J.  r.,  residing  in  the  town  of  Clinton,  Hinds 
Ck)unty,  Miasifflippi,  qualified  according  to 
law,  went  to  the  house  of  Richard  E.  Stratton 
and  presented  the  aaid  note,  and  demanded 
payment,  whi<A  wis  i«riiied;  I  aim  went  to 
the  house  of  Samuel  W.  Dickson,  and  de- 
manded payment,  which  was  refused;  I  ali>o 
went  to  tbe  office  of  Burr  Ghurland,  in  the  town 
of  Clinton,  and  th  re  was  ao  penon  of  whom 
to  make  a  deniand. 

Whereupon,  I,  the  said  S.  W.  Humphreys, 
J.  P.,  and  er  officio  notary  public,  at  the  re- 
quest aforesakC  do  hereby  solemuly  uud  pub- 
licly protest  the  said  note,  as  well  against  the 
drawer  thereof  aa  against  the  acceptors,  in- 
dofwrs.  and  all  who  are  or  may  be  concerned, 
for  idl  exchanges  or  re-exchanges,  costs, 
charges,  damages,  aud  interests,  sunered,  or  to 
suffer,  for  nonuayment  of  said  note  thus  sol- 
emnlv  done  ana  i)rotested. 
08*J  *GiTen  under  my  hand  and  seal,  at  my 
dDoe  at  Clinton,  tbe  day  and  year  above 
written. 

S.  W.  HuMPllKKYti.  J.  P.  [bEAL.] 

Acting  Notary  Public. 

Notice  of  protest  directed  to  It  £.  Stratton. 

Miasissipp!. 
Notice  of  protest  directed  to  Saml.  W.  Dick- 

ion,  at  Brownsville,  Mississippi. 

Notice  of  protest  direct^  to  B.  Qarland,  at 
Clinton,  Misiissippl. 

Notice  of  protest  directed  to  Robt.  McKay, 
at  Holinesville.  i-*ike  County,  Mississippi. 

Notice  to  Robert  Mathews,  directed  to  Car- 
lOlUon,  Carroll  Couniv.  Missisnlppi. 

Notice  to  Tho.  E.  I'^ohina,  cashier,  directed 
to  Vicksburg,  Warren  County,  Mississippi. 

All  the  alxwp  named  notices  were  put  m  the 
posloflice  at  Cliutun  by  luc,  uu  thu  4th  day  of 
JvkvmtJ,  1810,  before  9  o'clock  at  night. 

a  W.  HUUPHBSYS,  J.  P. 
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The  plainliil  abio  read  in  evidence  Ibe  fol- 
j  lowing  admission  of  the  defendant: 

The  defendant,  Hol>ert  McKay,  in  this  ca.v. 
admits  that,  ai  and  Ix-fore  the  first  and  fonnh 
!  of  January,  1841).  he  did  reside  at  Holmc^vilK  . 
Pilte  County,  Miseissippi,  and  that  the  certifi- 
cate of  protest  and  sending  notices,  &c..  msde 
an  1  ^iL-ned  hy  S.  W  Tlumpljreys.  and  filed  in 
this  case,  shall  be  received  as  the  evidence  oi 
said  Humphreys  (who  is  stck.  and  caaaot  si- 
ten<!  court),  and  that  said  Humphrey's,  if  pn- 
ent,  woidd  ttwcar  to  all  the  facts  .statetl  in  liie 
said  certificate. 

Defendant  also  admits  that,  in  a  settlement 
with  the  makers  of  the  note  in  the  d^laratioc 
mentioned,  of  and  concerning  two  judgmmls 
defendant  had  against  them  upon  two  other 
notes  of  same  amount  which  fell  due  Ist  and 
4th  January,  18:^8  and  18:jl>,  this  note  was  in 
eluded,  and  defendant  has  released  said  makcn 
from  all  liability  to  bim  on  said  not«;  Irat 
defendant  denies  that  he  has  ever  receive*!  ot 
I  said  makeri  full  payment  of  said  note:  and 
I  that,  upon  a  compromise  of  all  elaims  and 
'  rnntrovpr«>ie><  l)etwccn  them,  he.  released  said 
drawers  m  aforesaid  from  any  liability  to  de- 
fendant.   Defendant  agrees  that  this  statement 
shall  be  read  and  received  upon  tlie  tfialof 
this  case  by  the  court  and  jury.  • 
Notr.  18, 1840.  Rowbt  McKat. 

The  defendant  admitted  hu  residence  was  at 
Holmesville.  Pike  County,  at  the  maturity  oi 
the  note:  and  here  phUntifT  rested  bis  case. 

♦Tile  court  mstructed  the  jury  that,  in  J*09 
order  to  charge  the  indorser  of  apromuvoiy 
note,  the  plaintiff  mtnt  ptore  that  it  was  pro- 
tested, on  the  day  of  its  maturity,  l>y  a  notary 
public,  and  demaud  made,  and  notice  of  non- 
payment given  by  him.  That  the  statement  of 
Hnmphreys  admitted  as  evidence  not  provi- • 
that  fact,  they  must  find  for  the  deUadaai. 
whereupon,  a  verdict  for  defendant  was  len- 
dered. 

The  plaiDtiil,  by  attoruev,  excepted  to  the 
charge  of  tbe  court  before  the  iury  left  the  box; 
which  exceptions  were  signed  and  sealed,  and 
ordered  to  be  made  a  part  of  tbe  record,  which 
is  done  iooovdinjj^y. 

8.  J.  GlIOLSON.   IsKAI  1 

J/r.  J.  Heiidtrbon,  for  the  plaintiff  in  error. 

This  action  was  brought  in  tlie  Circuit  Court 
of  the  United  States  for  Mi>sis.sippi.  hy  Burke,' 
a»  iadorsee  of  a  promissory  note,  against  Mc- 
Kay, an  indorser  of  the  same  note. 

Due  demand  of  payment  of  the  makers  of 
the  note  was  made  by  a  justice  of  iht;  pcact-. 
acting  tr  officw  as  n<Mary  public.  The  note 
being  dishonored,  was  protested  by  said  ju^ice 
of  the  peace,  and  due  notice  of  both  noapaf  • 
meat  aiid  piolest  f^ven  to  the  defradant  jfe- 
Kay. 

It  is  agreed  by  the  parties  on  tlie  reoord  that 

all  tlu-se  j>r<K:ecainjrs  are  retrular.  if  llir  in-ti'  > 
of  the  peau:,  ofllciating  ait  a  notary,  wight  lav>^ 
fully  discharge  sucli  duties. 

It  is  admitted  hy  tlie  defenilant.  McKay, that 
he  had  al»o  previuusiy  setiitxi  with  the  uuikert 
of  the  note,  and  released  them  from  its  psjy^ 
ment,  though  lie  had  not  then  received  p^> 
ment  of  the  money  s»tipulaied  on  settlement. 

With  this  state  of  the  case  in ; 
juiy,  the  court  cliarged; 
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BuRKB  V.  McKay. 


"  Tliat  in  ocder  to  cbarse  tke  indorser  of  a 
pnodanrf  iKile,  the  plaintiff  matt  prove  it  wu 

protested  on  the  ih\\  of  Us  miiturity,by  a  notary 
pobBc;  and  demand  made,  and  notice  of  non- 
pmMSt  given  by  him.   That  the  statement  of 

Humphrey?,  admitted  as  evidence,  not  proving 
•tut  furl,  tlu  V  (the  jury)  must  lind  for  tiie  de- 
f>^dant.  ' 

And  which  being  excepted  to,  venlict  and 
j  jdgment  went  according  to  tiie  charge,  and 
tite  lost  met  ion  i8  now  complained  of  as  error. 

Tkree  pointa  arise  in  tlie  case: 

1.  From  the  factn  of  the  case,  was  the  defend- 
ant endtled  to  anv  uolicf? 

1  It  protest  of  a  promissory  note  necessary  ? 
70*1  *3>  protest  tie  necessary,  waa  it 
!  '^illv  made  in  thi.>  case  by  a  jostioeof  the 
I>ace  officiating  as  notary? 

The  diarse  of  the  court  has  oodtted  any 
nf  rh*^  flrst  point, nnd  lias,  as  wr  mntrntf, 
<l^idt!d  trroueously  on  the  second  and  third 

"^r  miiintain. 

1.  That  the  defendajit  in  this  aise  is  not, 
naiar  hi^  ci)nfes.si<)n  that  he  had  released  the 
dnvm  of  the  note  from  their  responfiibility, 
entitled  to  demand  any  notice  of  dishonor  of 
ihf  oi'tf  in  :iny  form.  lie  (Uschariii  d  every  in- 
tH«st  which  entitled  him  to  any  notice  what* 

2.  Bnt  if  protest  of  notice  might  be  reiiuired, 
tiien  we  in^iist  all  in  this  c&st;  was  legnlly  cou- 
tentd  to  such  requirement. 

By  statutes  of  ^ussissippi  (Howard  &  Ilutch- 
tzu,  i-HK  6ec.  34>  authorizes  justices  of  the  peace 
to  perfurm  duties  of  the  notary  pubUc. 

i  But  our  statutes  in  this  re??pect  make  no 
.aan^of  the  general  law  mc  rchiiat,  aud  protest 
:  a  note  (contrary  to  the  judge's  charge)  is  not 
r ^ousary.  (6  Wheat.  Kep.,  151,  1S2;  Anth.,  N. 
I.  and  notej) 

Mr.  JiuHee  Stort  delivered  the  opinion  of 


'^ii  W  is  a  writ  of  error  to  the  Circuit  Court  of 
4iK  District  of  HiMsiiisippi.  The  plaintiff  in 
enor  brought  an  action  of  amimpfdt  in  that 
-fotm.  gainst  the  defpml.'mt  in  error.os  indorsee 
^am.  a  promissory  note  dated  at  Clinton.Missis- 
1^  January  ^,1837,  whereby  R.  £.  Stratton. 
SiiiH  W.  Dickson,  and  B.  Garland,  or  eitlier 
jf  thfcm,  on  Uie  firs»l  day  of  January,  1840,  uroin- 
etA  to  pay  Robert  Mathews  or  order,  $2,800 
ior  value  received.  The  note  was  indorsed  by 
Ifathewa  as  follows:  "I  assign  the  within 
y<ft  It)  Robert  McKay,  and  hold  myself  re- 
fpoiHibifc  for  the  same,  waiving  notice  of  de- 
wmA  and  pn>test,  tf  not  paid  at  maturity." 
TTrf  nou-  was  itflerwards  indorsed  by  Mclvay 
•.ite  (ief<3[i(laiit).  ■  as  it  should  mxux,  in  blank, 
•ad  the  plaintii?  in  error  in  his  declaration 
':ii<li-  title  U.S  immediate  iiidorn-e  to  McKay. 

M.  ihi;  trial  of  liie  cause  iipou  the  general 
ia«e,  (he  plaintiff  read  the  note  and  the  iu- 
tevoMOt.  and  also  proved  that.at  the  matiirity 
of  the  note,  due  demand '*f  payment  a  as  jnade 
.  ra.  by  S.  W.  Humplireys,  :i  ju-slice 
peace  of  Huads  Couiuy.  ^(is!si<vsippi,siyl- 
(Wbtasdf  "  acting  notary  public;"  who  upon 


Tin  Ik 

«f  (the 


lyment.'mn  : 


proti 


T 1 1  ere- 


'bacof  to  the 


consent  admitted  as 
and  gK?e  doe  notice 
tbe  note  and  to  all  the 


indorsers.  The  defendant  (McKay)  also  ad« 
mitted  that.  In  a  settlement  with  nie  makers 

of  the  note,  in  some  otiier  tnuisact'i  -.  the 
present  note  was  included,  aud  the  dcfendaut 
released  the  makers  from  all  liahility  thereon, 
but  he  denied  tliat  he  hud  ever  received  of  the 
makers  fiUl  payment  of  the  staid  note;  and  that, 
upon  a  compromise  of  all  claims  and  coniro> 
ver.sie.H  between  tliem,  he  released  the  makers 
froni'all  liability  to  the  defendant  ;and  he  agreed 
that  the  .s;ime  statement  should  be  read  and  re- 
ceived at  the  trial  of  the  case  hy  the  court  aud 
the  jury.  The  District  J ud ire  (who  alone  sat 
in  the  cause)  instructed  the  jury,  that,  in  order 
to  charse  the  indorser  of  a  promissory  note,  the 
plwntiff  must  prove  that  it  was  protested  on 
the  day  of  its  muturity  by  a  notary  public,  and 
demand  made  uud  notice  of  nonpaymeut  given 
by  him;  that  the  statement  of  Humphreys,  ad- 
milled  as  evidence,  not  provint;  that  fact,  they 
muMt  tind  for  the  defendant.  Whereupon  the 
jury  returned  a  verdict  for  the  defendant,  and 
judirment  pa.ssed  accordingly.  A  bill  of  excep- 
tioui,  was  lakeu  by  the  plaintiff  to  the  instruction 
of  the  court  at  the  trial ;  and  the  cause  now 
comes  before  us  upon  the  writ  of  error  to  ex<  • 
amine  the  correctnew«  of  that  instruction. 

And  we  are  all  of  oj)lnion  that  the  itistruclitin 
was  incorrect,  aud  not  maintainable  in  point  of 
law.  In  the  first  place,  by  the  general  law 
merr'hant  no  protest  is  recpiircd  to  Ix^  mtide  up- 
on thedislionor  of  any  promissory  note:  but  it 
is  exclusively  conflnea  to  foreign  bills  of  ex- 
change. TXm  is  so  well  known  that  nothine 
more  need  be  said  upon  the  subject  than  to  cite 
the  case  of  Vmngy.  Bryan  (9  Wheat.  R.,  146), 
where  the  very  point  was  decided.  It  is  truo 
that  it  is  a  very  common  practice  for  a  notary 
public  to  be  employed  to  make  demand  of  pay- 
ment of  promissory  notes  from  the  makers,aud 
also  to  give  notice  of  the  dishonor  to  the  Indors- 
ersthereon.  But  this  i8  a  mere  nmttenif  conven- 
ience and  arrangement  between  the  bolder  and 
the  notary,  and  is  by  ito  means  a  requisite  im* 
])osed  or  recoi^nized  by  law,  as  biridinL^  upon 
the  holder,  llnless,  therefore,  there  be  some 
statute  in  Mississippi,  requiring  the  intervention 
of  a  notary  in  such  eases  fas  we  understand 
there  is  not),  or  some  general  usage  equally 
binding,  it  Is  clear  that  the  instruction  pro- 
ceeded upon  a  mistaken  ground.  Tn  the  next 
plai  e,  it  is  no  nece&sar}'  pari  of  the  otlicial 
duty  of  a  notary  (subject  to  the  like  e.xce}>- 
tions)  *to  give  notice  to  the  indorsers  of  [*72 
the  di.shonor  of  a  promis8oi7  note,  although 
certainly  it  is  a  very  convenient  jnid  usefid 
course  in  the  transaction  of  such  affairs  in  com- 
mercial dtiea.  In  the  next  place.  If  a  fyrotest 
were  necessar}'.  it  is  equally  cli  .ir  that  it  is  not 
indispensable  in  all  cases  that  the  same  should 
be  actuallv  made  by  a  person  who  is  in  fact  a 
notary.  Tn  many  cases,  even  with  rej^nrd  lo 
foreign  bills  of  excliange,  the  prote.'^l  may,  in 
the  absence  of  a  notary,  be  made  by  other  tunc- 
ti'tn:irie>,  ami  i  v<  n  hy  merchant.^.  But  where, 
lis  in  .^li--i^^il>;ii,  i  justice  of  the  peace  is 
iiuthori/ed  itv  (i"-in\  e  law  to  jwrform  the  func- 
tions aud  duties  oi  a  notary  there  is  no  ground 
to  say  that  his  net  of  protest  is  not  equally 
valid  with  that  of  a  notary.  (^inmiJ  Ji'>r  lie  ;iel3 
as  a  notary.  (See  Howard  &  Uutchinsou's 
Btatutea  of  Mississippi,  ch.  87.  sec  24.  p.  480.) 

In  the  next  place,  in  the  present  case,  under 
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the  circumstaaoeSk  the  indoraer  (McKaj)  w«s 
not  entHleid  to  tmy  notioe  whstaoevor  of  the 

dishonor.  He  h;v\  actually  dischurgtHi  the 
makcDi  f  rom  all  liabilitj  lor  the  payment  of  the 
note  by  his  rdeaae  and  tettlement  with  them. 

or  cotirve  the  notice  rnnlr}  hr  nf  nn  nsr  or  vhIuc 
to  him;  for  he  would  in  uo  event  be  entitled  to 
any  reoourw  over  against  them:  and,  therefore, 
no  notion  to  him  wou'  l  have  l)cen  nw(>fisary. 
although  It  fully  appeitrs  that  he  had  received 
due  iKmoe  of  the  dlabonor. 

For  these  reai*onx,  tre  are  of  apimonthnt  the 
judgment  ought  to  be  rwereedand  a  venire  facias 
denoTO 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Di«trict  of 
Misslsaippi,  and  was  ar|j;ued  by  counse  l ;  on  con- 
sldnration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  8aid  C'irciiit  CSoort  in  this  cause  be,  and  the 
same  in  licreby  reversed,  with  costs;  and  that 
tliiH  cause  be,  and  the  same  i»  hereby  remanded 
to  to  aaid  Circuit  Court*  with  directioiw  to  ftward 
a  venire  fiusia*  de  now. 

Cited— 4  How^  in.  tBB. 


73»]  •BENJA3IIN  J.  KNAPP,  PiairUig  in 

p. 

EDMUND  BANKS. 

Ju  riedietion—dijferenee  bettteen  poeUian  of plaint- 
iff and  that  of  dtfendant  ae  to  amount  of 
jwlgmeiU  and  writ  efmrwr. 

Where  th0  plaiDtiff  in  the  court  below  claims 
12,000  or  more,  and  the  ruling  of  the  court  Is  for  a 
leas  sum.  he  Is  entitled  to  a  writ  of  error. 

but  the  defeadant  is  not  entitled  to  such  writ 
whore  the  Judffmeot  against  him  i«  for  a  less  sum 
than  IKdQOO  at  the  tiine  of  the  rendition  thereof  . 

THIS  WHS  ft  cjiJiT  I  rniieht  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
Btatee  for  the  Sotithera  Dfotrict  of  New  Tork. 

Ranks  had  recovered  a  judgment  iD  thftt 
court,  against  Knapp,  for  $1,730. 

Mr.  Ogd»n  moved  to  dlamifls  the  case  for 
vnnt  of  jurisdiction,  whlch  was  opposed  by 
Mr.  iitimUct  upon  the  ground  that  adding  in 
tereet  upon  Uie  judgment  down  to  the  time 
when  the  writ  f>f  error  was  brought,  would 
make  il  exceed  $2,000;  and  lie  ciu^  8  Peters, 
ft},  toabow  that  the  amount  in  contfov«nj  fai 
this  court  determined  the  Joriadictioo. 

JA*.  VimI£m  SfTOBT  delivered  the  o|)inioii  of 

the  court : 

NVe  entertain  no  doubt  whatsoever  upon  this 

auestion.  The  amount  in  controversy  Is  to  \>q 
ecided  by  the  sum  in  controversy  at  the  time 
of  the  judgment,  and  nut  by  any  subsequent 
additions  thereto,  sucli  a<  interest.  The  din 
tinction  constantly  maintained  is  this:  Wb(^re 
the  pbdntiff  taee  for  an  amount  exceeding 


Omrt,  (UiKwiinQ  tiponaiMHiiil,  see  note  to  0oidon 
v.  Ogdeo.8PetnW. 

18i 


$2,000,  and  the  ad  damnum  exceeds  fS.OOO,  if 
by  reason  of  any  erroneous  ruling  of  the  cotnt 
below,  the  plaintiff  recovers  nothing,  or  less 
than  $2,000,  there,  the  sum  claimed  hj  the 
phdntifristhesom  hi  eontrorersy  forwnMia 

writ  of  rfor  will  He.    But  if  u  vt-nlir-t  ^'iv-i 
against  the  defendant  for  a  less  sum  tlian  $2.UUU, 
and  judgment  passes  against  hhn  aoonrdinglj. 

there  it  rdivinns  flinT  Thfre  is.  ou  the  part  of 
the  defendant,  nulhing  in  cunlroversy  beyond 
the  sum  for  which  the  jodj^ent  is  given;  aad 
consequently  he  is  not  entitled  to  any  writ  of 
error.  We  cannot  look  beyond  the  time  of  the 
judgment  in  order  to  ascertnia  whaHwr  •  writ 
of  error  lies  or  not 

ORDKK. 

Mr.  Ogden,  of  counsel  for  the  defendant  iji 
error,  moved  the  court  to  dismiss  this  writ  of 
error  for  the  want  of  jurisdiction,  because  the 
matters  or  sum  in  controversy,  exclusive  of 
costs,  did  not  exceed  |2.000:  which  was  op 
posed  by  Mr.  Benalirt,  of  counsel  for  the 
plaintiff  in  error,  who  contended  that  although 
the  judgment  of  the  Circuit  *Court  was  [*74 
only  for  $1,720,  yet  that  the  interest  on  that 
sum  added  thereto  would  make  it  exceed  $2. 
(iniV     To  whieli  .l/r_  Ov-/- rrjuiu.'il.  that  tL.' 

right  of  the  party  to  a  writ  of  error  was  coa- 
trollctl  by  the  amonnt  at  the  rendltioD  of  Uie 

judgment,  and  could  not  be  enlarged  by  time: 
on  ponsideration  whereof,  it  is  the  oinukw  of 
this  court  that  where  the  plaintiff  fn  the  oonrt 
below  claims  $2,000  or  more,  and  tin  nrlingof 
the  court  is  for  a  less  sum,  that  he  is  entitled 
to  a  writ  of  error:  but  that  the  defeadant  hi 
the  court  below  is  i:ot  entitled  to  such  writ 
where  the  judgment  against  him  is  for  a  leb^ 
sum  than  $2,W)0  at  the  time  of  the  rendition 
thereof — that  this  is  the  settled  practice  of  ih\<- 
court.  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  writ  of  error 
be,  and  the  same  is  herehy  Himt— ^rf  for  the 
want  of  jurisdiction. 
Februaiy  8d. 

atedr-4Wall^1»;  UWaUHSiB;iOtto«B. 


LUCIUS  W.   STOCKTOX  a??t>  DAlOELi 
MOOitE,  IHuintiffs  in  JSrror, 
r, 

HARRIET  BISHOP,  Deferuhmt. 

fSxecfUion  after  writ  of  error,  and  bond — gmmk' 
inff — fnf  m'ther  wuf4—*tay  of  eateeuUon. 

An  r\!  *  uti«>n.  1(wu«k1  In  the  oourt  Inflow,  after  a 
writ  of  (-rrur  \\&>^  l>eeii  Hued  out,  u  tK)U(i  K'tvt'D,  and 
aviiuti  Ml  i»<*iui-<l.  all  in  due  time,  majr  be  quashed 
either  iti  tIh  court  l>elow  nr thin  ronit  thsoc  tMms 
oporatlnK  as  a  »t«y  of  execution. 

IX  the  Circuit  Court  of  the  Ucited  HtateK  for 
the  Western  District  of  Pennsylvania,  Har- 
riet Bishop,  tlie  defendant  in  error.and  a  citiaeii 
of  the  State  of  Ohio,  obtained  a  Judgment 
against  i^tocktou  and  Moore  for  :ji0.500  damage 
and  costs,  on  the  7th  of  December.  184;}. 

On  the  15th  of  December,  1»48.  8!  n-kton 
and  Moore  entered  into  a  bond  with  iiueh 
Campl>ell  as  surely,  for  the  prosecutkm  <w  %■ 
writ  of  error  to  this  oourt.  which  wa<i  npproved 
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br  the  jud|^.  and.  on  the  same  day,  a  writ  of 
error  atkI  citation  were  sued  out.  On  the  16th 
of  December.  1843,  the  citation  was  returned 
serrni  on  R.  Biddle,  E(M|.,  attorney  of  defend- 
ant to  error. 

Od  the  nth  of  January.  1844,  the  nlaintifT 
beJow  sued  out  a  writ  ol  fieri  J\wi(i*  ana  placed 
it  in  the  hands  of  the  marshal,  returnable  on 
Ute  dOth  of  May. 

Mr.  Goxe  moved  to  quash  the  writ  of  fieri 
faeia*,  m  having  been  irregularly  issued. 

75*]  *.Vr.  JuMtiee  Story  delivered  theopin- 
ioo  of  the  court : 

Upon  the  facts  stated  in  the  application. 
tbcTP  in  no  doubt  that  the  writ  of  error,  bond, 
tnd  citation,  having  been  given  in  due  season 
iccorditip  to  law.  operated  as  a  stay  of  cxeeu- 
tioo.  and  that  a  fupernedeiui  to  the  fieri  facias 
ought  to  issue  from  this  court,  to  supersede  and 
qna*h  the  same,  as  pmyed  for  in  the  motion, 
udeed.  the  issuing  of  the  execution  was  wholly 
irregular,  and  it  might  have  been  quashed  by 
ao  application  to  the  court  below.  But  it  is 
«qujillv  competent  for  this  court  to  do  the  same 
tUitf  in  furtherance  of  the  purpoMs  of  justice. 

nir  wution  it  ther^ore,  grnnttd,  and  a  super- 
MkM'MD  be  imutd  aeeordingly. 

ORDER. 

UxnxD  States  of  America,  m.  ; 

71*  Prmdent  of  the  Unifed  States  of  America. 

To  the  Hooorahle  the  Judges  of  the  Circuit 
Gout  of  the  Tnited  States  for  the  Western 
Dfrtrict  of  Pennsylvania,  and  to  tlie  Marshal 
ef  the  United  States  for  the  said  district, 
mttiatg: 

WBDUtAa.  lately  in  the  said  CircuilCourt.  


brfdre  yoo,  or  some  of  yon,  in  a  aiuse  l)etw»ft'P. 
bniei  n^bop.  plaintiff,  and  Lucius  W.  8tock- 
\m  and  Daniel  .Moore,  defendants,  judgment 
rendered  by  the  said  Cii'cuil  Court  on 
tte  llh  December,  1843.  in  favor  of  the  said 
pUMW  and  asninst  the  said  defendants,  for 
tktiam  of  $6,5(>U  and  cost  of  suit,  and  on  the 
IM  December,  1843.  the  aforestiid  defendants, 
«kh  lofllcient  security,  tiled  their  bond  in  er- 
ror, which  was  approved  by  the  Judge  of  the 
Mkrict  Couit.  so  as  to  operate  as  a  miperscdfa*, 
dMdefeodanta  having  sued  out  a  wnt  of  error 
iadoe  form  and  time,  and  a  citation  having  been 
ragnlarly  taken  out,  served  u{K>n  the  defendant 
iaecror  and  duly  returned,  as  by  the  inspection 
«f  the  tnnacript  of  the  record  of  the  said  Cir- 
edlOomt.  which  was  brought  into  the  Supreme 
Oooit  of  tile  United  States,  by  virtue  of  a  writ 
of  wor,  agreeably  to  the  act  of  Congress  in 
mdlCMe  made  and  provided,  fully  and  at  large 
mfttn.  And  whereas,  in  the  present  term  of 
Jaaoary,  in  the  year  of  our  Lord  one  thousand 
Hgkl  hundred  and  forty-four,  it  is  made  to  ap- 
on  affidavit  to  the  said  Supreme  Court  of 
Unitcfl  tkates,  Uiat,  notwithstaudiug  tiie 
the  aforesaid  plaintiff  in  the  said 
r  Court  caoaed  a  writ  of  fieri  faeias  to  be 
the  11th  day  of  January.  1844.  upon 
It  obLnined  in  said  cause,  and  to  lie 
*in  the  hands  of  the  afoi^esaid 
service  and  satisfaction  thereof; 
tion  whereof,  it  is  now  here  or- 
by  this  court  that  a  writ  of  mjxrmieag 
d  the  Mme  is  hereby  awarded  to  be  di- 
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rected  to  the  aforesaid  marshal,  commanding^ 
and  enjoining  him  and  his  deputies,  to  stay 
every  and  all  proceedings  upon  the  said  writ  of 
fieri  facia*,  and  that  he  return  the  said  execu- 
tion with  the  writ  of  »u}>crmlcas  to  the  said 
Circuit  Court,  and  that  the  judges  of  the  said 
Circuit  Court  do  cause  the  said  writ  of  execu- 
tion to  be  quashed,  the  same  having  been  un- 
justly, improvidently,  and  erroneously  issued 
out  of  the  said  court,  at  the  instance  of  the 
said  plaintiff.  You.  therefore,  the  marshal  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  are  hereby  commanded  that, 
from  every  and  all  proceedings  on  the  said  fieri 
facias  or  in  any  wi.se  molesting  the  said  defend- 
ant* on  the  account  aforesaid,  you  entirely  sur- 
cease, as  being  superseded,  and  that  you  do 
fortwith  return  the  said  fieri  forum,  together 
with  this  Hupersedeas.  to  the  said  Circuit  Court, 
as  you  will  answer  the  contrary  at  your  peril. 
And  you.  the  judges  of  the  said  Circuit  Court, 
are  hereby  commanded  that  such  further  pro- 
ceedings be  had  in  the  premises,  in  conformity 
to  the  order  of  this  court,  and  as  according  to 
right  and  justice,  and  the  lawsof  ihc  United 
States  ought  to  be  had,  the  said  execution  not- 
withstanding. 

Witness  the  Honorable  Roger  li.  Taney.  (Viief 
Justice  of  the  said  Supreme  Court,  the  18th 
day  of  March,  in  the  year  of  our  Loni  one 
thousand  eight  hundred  and  forty-four. 

Wm.  Tugs.  Carroll. 
Clerk  of  the  Supreme  Court  of  the  United 

States. 

8.  C,  4  How.,  155. 

Oted-11  How.,  298:  10  Wall.,  292;  12  Wall.,  100. 


WILLIAM  KINNEY  and  JAMES  J.  ME- 
CHIE,  Executors  and  Trustees  of  I{orert 
PoRTERFiELD,  Deceased, 

r. 

MERIWETHER  L.  CLARK.  WILLIAM  P. 
CLARK,  GEORGE  R.  H.  CLARK,  akd 
JEFFERSON  R.  CLARK,  a  Minor  by  the 
aforesaid  Gkoh(je  R.  H.  Clark,  His  Guard- 
ian, Heirs,  and  Devisees  of  William 
Clark,  Deceased,  and  ROBERT  O.,  ANN 
C.  GEORGE  W.,  AND  FRANCES  JANE 
WOOLFOLK, Heirs  of  George  Woolfolk, 
Deceased,  et  al. 

Virffinia  statutes  estahlishinr)  land  office — lands 
of  Cherokee  Indiarm  exrepted — boundaries  of 
sneh  lands — titles  may  be  tried  upon  caveat^ — 
Inyundaries  examined  —  Kentucky  statute  of 
limitation  attaches  to  Icgislatine  grants  of  Vir- 
ginia in  military  diMrict-Kenttuky  Act  of  1809 
— CMekatate  country  included  and  acit  ex- 
tended over,  when. 

An  act  of  tho  Ix-jrlnlftture  of  Vlnrfnls.  passed  in 
May,  1779.  "tutaliHHhlnK-  u  Wind  Dlllff,  and  awcfr- 
talriinK  the  t^'riiis  and  manner  of  trrantintf  wasto 
and  unapproprlattMl  lands,"  cont«in«?d,  amonjrMt 
other  ♦'Xft'ptloHK,  the  fdllowinK.  viz.:  'No  en-  (•77 
try  or  location  ol  land  shall  Ik- adn)ltte<l  within  the 
country  and  liMiit^ctf  thf  Ch»'rf>kee  Indians. 

Th«-  tnu-l  of  country  lying  on  Iht*  west  of  theTen- 
nemc«  Uiver,  was  not  then  the  wuntry  of  the  Cher- 
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okee  iDdiaoB,  and,  of  ooune,  not  within  the  ex- 
ception. 

A  tltlo  may  tx?  tried  in  Viririnia,  Kontucky,  and 
Tennpsseet  as  effectually  upon  a  caivotas  in  any 

othor  mode ;  and  the  partiPH,  m  also  those  claiming 
urnlcr  thorn,  are  estopped  hy  the  decision. 

The  boundaries  or  the  Cherokct's,  as  fixed  by 
treaties,  historloallv  examined,  and  also  the  nature, 
lin]its..iind  effect  or  thoKrant  to  Henderson  &  Com- 
panj-- 

Wliatover  lunds  in  Vlnrinia  wert?  not  within  the 
excf^ptions  of  the  Act  of  177t*,  were  mtjeet  tO  Ap> 

propriatioii  by  trcuj^ury  warrants. 

As  the  rule  i'*  settled,  that  the  decisions  of  State 
court.s.  i  on>*tniinK  State  laws,  an- to  be  adontedby 
this  cnurt,  and  listhe  courts  of  Kentucky  have  de- 
cided that  an  entry  was  n<inire<l  tn  ^-Ive  title  on  a 
military  warrant,  in  the  military  district,  thl.s  ciourt 
decides  that  the  log^l.slatlve  ifraiit  of  Virjrinia  to  her 
officers  and  soldiers,  would  not,  of  Itself,  prevent 
the  statute  of  limitations  of  Kentucky  from  aftach- 
inx. 

The  Kentucky  Act  of  applied  to  the  < "hick- 

a.sjiw  coiinf  ry  on  the  west  of  the  Tennessee  Klver, 
as  far  us  treaties  would  ywrinlt ;  and  upon  the  ex- 
tliiKuislniieiit  of  the  Indian  title,  this  act.  tojrether 
with  all  the  other  laws.waa  extended  over  the  ooun- 
tiy. 

TniS  case  was  brought  up  by  appeal  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  KeDtucliy,  silling  as  a  court  of 
equity,  and  arote  upon  tbe  foUowing  state  of 
facts: 

On  the  19th  I>eoeinber.  1778.  tbe  General 
AiBembly  of  Viririnia  passed  a  joiiii  r(  solution, 
dedariiic  that  a  certain  tract  of  country,  to  be 
boundea  by  the  Green  BiTer  and  a  soatheast 
course  from  the  licud  thereof  to  the  Cumber- 
land mountains,  with  the  said  mountains  to  tbe 
Carolina  line,  wHli  the  Ouolina  line  to  tlie  Cher- 
okee or  Tennessee  River,  with  the  sai(i  river  to 
the  Ohio,  and  with  the  Ohio  to  Green  Kiver, 
ourilt  to  be  reserved  for  supplying  the  offlcere 
ana  soldiers  of  the  Virunnia  line  with  the  re- 
spective proportions  of  laud,  which  have  been 
or  may  be  assigned  to  them  by  the  General  As- 
sembly, saving  and  reservin^the  land  granle<1 
to  Richard  Henderson  &  Company,  and  their 
legal  rights  to  such  ])ersons  as  have  heretofore 
actually  located  lands  and  settled  thereon, with- 
in the  bounds  aforesaid. 

Ill  May,  1779,  every  purchase  of  land8,there- 
tofore  made  bv  or  on  behalf  of  the  crown  of 
Great  Britain,  from  any  nation  of  Indians  with- 
in the  limits  of  Vir^^nnia.  wjis  dechired  to  enure 
to  the  benelit  of  tliat  Commonwealth,  and  all 
sales  and  deeds  made  by  any  Indian,  or  nation 
of  Indians,  to  or  for  the  separate  use  of  any 
person  or  persons,  were  pronounced  void. 
78*1  *ln  May.  1779.  also,  an  act  was  passed 
by  the  General  Assembly  "  for  establishintr  n 
land  otticc,  and  ascertamiug  the  terms  and  man- 
ner of  granting  waste  and  unappropriated 
lands."  This  act  contained,  amongst  other 
things,  the  following  restrictions:  '"No  entiy 
or  location  of  land  shall  b(>  admitted  within  the 
country  and  limits  of  the  Cherokee  Indians,  or 
on  the  northwest  side  of  the  Ohio  Kiver,  or  on 
the  lands  reserved  by  act  of  Assembly  for  any 

J>articular  nation  or  tribe  of  Indians,  or  on  the 
ands  granted  by  law  to  Richard  Henderson  & 
(  ()inj)any,  or  in  (he  tract  of  country  reserved 
by  resolution  of  the  General  Assembly  for  the 
benefit  of  the  troops  serving  in  the  present  war. 
and  hounded  by  the  Green  River  and  southej\.st 
course  from  the  head  thereof  to  the  Cumber- 
land mountains,  with  the  said  monntains  to  the 
Carolina  line,  with  the  Carolina  line  to  the 
('herokee  or  Tennessee  Kiver,  with  the  said 
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river  to  the  Ohio  River,  and  with  the  Ohio  to 
the  said  Green  River,  until  the  further  order  of 
the  General  Assembly. 

In  Orto{>er.  1779,  an  act  was  pass<Ml  "for 
more  effectually  securing  to  the  ollicers  and 
soldiers  of  the  viii^nia  line,  tlie  landa  maiiul 
to  them."  Ac. 

The  first  section  imposed  a  heavy  penalty  on 
settlers  whoshooldnot  evacuate  the  laaaiyad 
lands. 

The  second  ascertained  the  proportions  or 

qiiantity  of  land  to  l>e  granted,  at  the  end  of 
the  war.  to  the  officers  of  the  Virginia  line  on 
continental  or  Btate  eetablislunent,  or  to  tin 
officers  of  the  navy ;  and  it  was  also  jirovide«l 
tliat  where  any  officer,  soldier,  or  sailor,  shall 
have  fallen  or  died  in  the  aenioe.  hli  heirs  or 
legal  representatives  shall  be  entitled  to,  find 
receive  the  sjime  quantity  of  land  as  would  have 
been  due  to  such  officer,  soldier,  or  sailor,  re- 
8pt;ciivelv,  had  he  lyeeu  living. 

On  the  IBth  of  May,  1780,  Colonel  George 
Rogers  daric  (under  whom  the  defnidaatB 
claim),  upon  suntlry  treasury  warrants,  made 
with  the  surveyor  several  entries  of  huid.  In 
all  amounting  'to  74.962  acres,  lying  in  the 
then  Btate  of  Virginia,  below  the  Tennes 
see  River;  and  afterwards,  said  Clark,  In  like 
manner,  on  the  26th  October.  1780,  amended 
his  said  entries,  "  to  begin  on  the  Ohio  at  the 
month  of  the  Tennessee  River,  running  down 
the  Ohio,  bounded  by  the  drowned  lands  of  the 
said  river  and  waters  of  the  Mississippi,  for  Lhe 
quantity  of  74,968  acres,  in  one  or  more  sur- 
veys. 

In  October,  1780, an  act  passed  "for  making 
good  the  future  pay  of  the  army." 

•It  allowed  a  major-general  15.000  l*T9 
acres  of  land,  and  a  brigadier-general  10,000. 

It  entitled  the  legid  representative  of  any  of- 
tirer  who  may  have  died  in  the  service  before 
the  bounty  of  lauds  granted  by  that  or  any  for- 
mer law,  to  demand  and  receive  the  same  in  Uka 
manner  as  the  officer  himself  mieht  have  done. 
And  as  a  testimony  of  the  high  sense  the  Gen- 
eral A.ssembly  of  Virginia  entertaineti  of  the 
important  services  rendered  the  United  States 
by  Major-Cteneral  Baron  Sleubtm,  it  was  fur- 
ther euuoted  that  15,000  acres  of  land  be  granted 
to  the  said  Major-General  Baron  titeubcai.  in 
like  manner  as  hereinbefore  granted  to  other 
major-generals. 

,  In  November,  1781,  an  act  passed '  'to  adjust 
and  reffttbte  the  pay  and  aoconnts  of  the  ofll- 

ccrs  ann  soldiers  of  the  Virginia  line,"  &c. 

The  eighth  section  declared  "That  whereas  a 
c<Hi8iderablo  part  of  the  tract  of  countiT  alloted 
for  the  officers  and  soldiers  by  an  act  of  A^sem 
blv,  entitled  "  An  Act  for  establiahiug  a  laud 
otfice,"&c.,  hath,  upon  the  extension  of  the 
boundary  line  between  this  State  and  North 
Carolina,  fallen  into  that  Stale,  and  the  inten- 
tions of  thesaid  act  are  so  far  frustrated.  Be  it 
therefore  enacted,  That  all  that  tnu  t  of  land 
included  within  the  rivers  Missistippi,  Ohio.' 
and  Tennessee,  and  the  Carolina  boundary  line, 
shall  be.  and  the  same  is  hereby  substituted  in 
lieu  of  the  lands  so  fallen  Into  the  said  State  of 
North  Carolina,  to  be  in  the  same  manner  sub- 
ject to  be  ciauned  by  the  said  officers  and  sol- 
ulers.** 

The  ninth  section  required  tbe  governor,  ns 
soon  as  the  circumstances  of  affairs  would  ad- 
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mil.  to  appoint  survej'ors  for  the  purpose  of 
Mireriog  and  apportioning  the  lands  thereto- 
fi)re  rew?r\'i"d  lo  the  olficcrs  and  soldiers  ngr€^e- 
ablv  lo  their  ranks,  in  such  manner  and  in  such 
pix^KMlions  as  were  allowed  by  act  of  Asaem- 
blr  a$  a  bounty  for  military  services. 

The  offlcers  were  authorized  to  depute  and 
appoint  as  many  of  their  numl^er  as  they  might 
thiok  proper,  to  superintend  the  laying  off  the 
liod^.  with  power  to  choose  the  best  of  the 
same  thus  to  be  allotted,  and  point  out  the  same 
to  the  surveyors,  who  were  retjuired  to  make 
the  surveys,  and  be  subject  to  the  orders  of  the 
superintendents  throughout  the  survey. 

After  the  .survey,  the  portions  of  each  rank 
wflv  to  be  nunilM-red.  and  the  officers  and  sol- 
diers were  to  proceed  to  draw  lots  according  to 
Ibeir  respective  ranks,  and  to  locate  as  soon  as 
they  thought  proper. 

The  twelfth  section  provided  "That  the 
80*]  bounties  of  land  given  *to  the  officers 
nd*)ldiersof  the  Virginia  line  in  continental 
**nrice,  and  the  regulations  for  the  surveying 
and  appropriating  the  same,  shall  be  extended 
lo  the  State  officers. 

In  May.  1782.  aaact  was  passed,  entitled, 
"la  Act  for  providing  more  effectual  funds 
for  the  redemption  of  certitlc^tes  granted  the 
officers  and  soldiers  raised  by  this  Stale." 

The  seventh  section  provided  that.  "Where- 
as h  Ls  Decenary  that  the  number  of  claims  to 
my  part  of  the  lands  appropriated  for  the  l)en- 
tit  of  the  said  officers  and  soldiers  should  be 
MMMlilr  ascertained :  Be  it  therefore  enacted. 
That  all  {lersons  having  claims  »is  aforesaid,  l)e 
r?«juired,  and  they  are  hereby  directed,  totrans- 
Gu^authenticateu  vouchers  of  the  same  to  the 
war  office,  on  or  before  the  first  of  January 
Bot,''  and  those  without  the  State  were  requireti 
(odothe  same  on  or  before  the  first  of  June. 

The  eighth  section  directed  the  register  of 
the  land  office  to  grant,  to  the  officers  and  sol- 
dien,  wmrranta  for  the  lands  allotted  them, 
aan  producing  a  ft'rtiricute  of  thrir  resipcclive 
tkbm  from  the  C  ommiv^ioner  of  War. 

The  ninth  section  enacted  "  That  any  officer 
cr  Midier  who  hath  not  been  cashiereil  or 
and  who  hath  seni'eii  the  term  of 
lOOceMiveJy,  shall  have  an  absolute 
1  ODOODdlUooal  title  to  his  respective  appor- 
itof  the  land  appropriated  as  aforesaid. " 
The  tenth  s<*clion  coutaine<l  this  proviso, 
Pkovided  always,  and  it  is  hereby  enacted, 
that  no  furvejor  .ihall  be  permitted  to  receive 
aj Joeattoo  upon  anv  warrant  for  lands  within 
thteoontrr  reserretl  for  the  officers  and  sol- 
din,  until  the  apportionment  and  draft  for 
tte  Mae,  aa  directed  by  the  act  entitled  "An 
Actio adlost  and  regulate  the  pay  and  accounts 
of  the  officers  and  soldiers  of  the  Virginia  line. " 
On  the  18th  of  December,  1782,  a  warrant 
to  Robert  Porterfleld  (the  compluin- 
the  heir  of  Colonel  Charles  Porterfield, 
for  6.000  acres  of  land;  and  on  the 
Ittl  of  June,  1783,  a  warrant  was  issued  to 
Quarles  for  2.666|  acres,  which  war- 
wae  afterwards  assigned  to  Porterfield, 
theeomplainant. 
In  CkMober,  1783.  an  act  was  passed,  entitled 
An  Ad  for  surveymg  the  lands  given  bv  law 
to  the  oCeeia  and  s<iluierH  of  continental  and 
8(aie  eaUbUahments,"  &(:. 
For  the  belter  locating  and  surveying  the 
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lands,  given  by  law  to  *the  officers  and  r*8 1 
soldiers  on  State  and  continental  estanlish- 
ments.  it  enacted  that  it  should  l)e  lawful  for 
the  deputation  of  officers,  consisting  of  Major- 
General  Peter  Muhlenl)crg  and  others,  who  are 
enumerat<il,  to  apj>oint  superintendents  on  be- 
half of  the  resjx-'ctive  lines,  or  jointly,  for  the 

f)urpose  of  regulating  the  sur\'cying  of  the 
anas  appropriated  by  law  as  bounties  for  the 
sjud  officers  and  soldiers.  That  the  deputa- 
tions should  liave  pwwer  to  appoint  two  prin- 
cipal surveyors;  that  the  hohiers  of  land-Avar- 
rants  for  military  bounties,  given  by  law  as 
aforesaid,  should,  on  or  liefore  the  15th  of 
March  thereafter,  deliver  the  same  to  the  prin- 
cipal surveyors,  &c. 

The  second  section  declaretl  that  priority  of 
location  should  )ie  by  lot,  under  the  <lirection 
and  management  oi  the  principal  surveyors 
and  superintendents.  That  the  warrants  deliv- 
ered to  the  princiiml  surveyors  l)efore  the  10th 
of  March,  shoulu  be  surveyed  first,  and  those 
subsequently  delivered,  in  the  order  of  priority. 

The  third  section  requiretl  the  location  and 
surveys  to  be  made  under  the  direction  of  the 
supenntendents. 

The  fourth  section  directed  where,  and  how, 
the  lands  were  to  be  surveyed.  Those  lying 
on  the  Cumberland  and  Tennessee  were  to  be 
surveyed  first;  and  afterwards  those  on  the 
northwest  side  of  the  Ohio  River,  until  the 
deficiency  of  all  military  Iwunties,  in  lands, 
should  be  fully  and  amply  made  up.  "What- 
ever lands  may  happen  to  be  left."  the  act 
declares,  "  within  the  tract  of  country  reserved 
for  the  army,  on  this  side  the  Ohio  and  Mi.ssis- 
sippi,  shall  be  saved,  subject  to  the  order  and 
particular  disposition  of  the  Legislature  of  this 
State."  And  the  governor  was  required  to 
furnish  the  superintendents  with  such  military 
aid  as  he  might  judge  necessary  to  ci\rry  the 
act  into  effect.  The  aid  was  to  be  ordered 
from  the  Kentucky  country,  and  was  not  to 
exceed  a  hundred  men. 

In  the  sprint;  of  1784.  the  superintendents 
repairwi  to  Kentucky.  They  found  the 
country  l)elow  the  Tennessee  in  possession  of 
the  savages,  who  threatened  resistance.  The 
aid  expectcnl  from  Kenlucky  wiis  not  furnishe<l. 
The  attempt  lo  enter  and  survey  the  land  was, 
conse<]uently,  alMirtive.  Hut  tlie  superintend- 
ents prt)C<*e<led  to  determine  the  priority  of 
locations  by  lot;  and  entries  were  made  on  the 
Ijooks  of  the  .surveyors,  to  IIh;  extent  of  some 
two  or  thre<'  hundrcil  ihfjusand  acres. 

Porterfield's  entricH  were  of  the  number. 
They  were  made  under  the  authority  of  the 
two  warmnts  which  have  l)een  iilrcjidy  state<l. 

In  June,  1784,  two  surveys  were  made  for 
Clark  by  the  surveyor  ♦of  Lincoln  [*82 
County,  under  the  autliority  of  the  warrants 
already  slHied  as  land  ofiice  treasury  warrants. 
One  01  tlu^  surveys  was  for  36,IM32  acres,  and 
the  otlKT  for  37,(M)0  acres. 

In  August,  1784.  Porterfield  made  his  en- 
tries. 

CaDeat4  were  entered  airainsf  the  surveys  of 
Clark,  which  prevented  patents  from  being 
issutnl.  These  were  entered  in  the  District 
Court  of  the  then  District  of  Kentucky,  by  the 
su{)erintendents  of  the  Virginia  State  line,  and 
were  not  disposed  of  until  after  the  separtition 
of  Kenlucky  from  Virginia. 
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Tn  Oc  tober,  1784,  the  Ijegislaturc  of  Virginia  ' 
interpoaed  to  prevent  the  military  claimiuil8| 
from  taking  poiseesion  of  the  lands.   The  pre>  I 
amble  to  the  act  i?tated.  "  tlmt  ii  had  been  rep 
resented  to  the  pr<»enl  General  ^Vssembly  thai 
the  taking  poMCifion  of.  or  surveying  the  lands 
in  the  western  territories  of  this  9taf<'.  wliich 
have  been  grunlod  by  law  a«  bomities  to  the  , 
oflleers  and  soldiers  of  the  Virginia  line,  will  i 
produce  great  disturbances;"  and  the  governor, 
with  the  advice  of  coimcil.  was  authorized  to 
susptiui.  for  such  time  as  he  may  think  the 
tranquility  of  the  govemmeat  may  require,  the 
surveying  or  taking  poMenfon  of  thoM  lands 
that  lie  ou  the  northwest  s'ule  of  tho  river  Ohio 
or  below  the  mouth  of  the  river  Tenneaaee,  j 
and  which  have  been  reterved,  Ac.  I 

On  the  6th  of  January.  1785.  Governor 
HeniT  acGordinglj  iasued  his  proclamation  to  ■ 
the  effect  authonxed  by  this  act.  I 

In  NnvrmluT,  1786,  and  .TanuMrv.  1786. 
three  treaties  were  made  with  the  Indians  at 
Hopewell,  by  commissioners  on  the  t>art  of  the  i 
United  States;  the  first,  in  Noveml>er.  with 
the  Cherokws,  Hnd  the  other  two  in  the  follow- 
ing Jantiary.  with  the  Choctaws  and  Chicka- 
sawi^.  Th  tr  with  the  Choctaws  l>ears  date  on 
the  3tl.  Hiul  tliHt  with  the  Chickasaws  on  tho 
10th  of  ^January.  17S«.  By  the  treaty  with  I 
the  Cherokces  tlie  boundary  was  established  as  * 
follows:  Bt'innning  at  the  mouth  of  Duck 
River,  on  the  Tennessee ;  thence  running  north- 
east to  the  ridge  dividing  the  waters  nuaaiog 
into  Cnmberland  from  those  running  info  the 
TennesK'c;  tlience  eitstwardly  along  the  said 
ri^Ee  to  a  northeast  line  to  be  run  which  shall 
struce  the  rlTer  Onmberiand  forty  miles  above 
Nashville;  Hk  !ir  <  ilong  the  said  line  to  the 
river;  thence  up  the  said  river  to  the  ford 
when  ths  Kentucky  road  crosses  Uie  river, 
thence  to  Campbells  linr  luar  Cumberland 
Gap.  &c.,  «fcc.,  Ac.  The  treaty  w  itii  the  Chick- 
asjiws  established  the  following  boundary: 
Beginning  on  the  ridge  Mint  <H\  ides  the  waters 
running  into  the  Cumberland  from  those  run- 
83*]  ning  into  the  Tennessee  *at  a  point  in  a 
line  to  be  run  northeo'^f  which  shnll  strike  the 
Tennessee  at  the  mouili  of  Duck  Kiver;  thence 
running  westerly  along  the  said  ridge  till  It 
shall  strike  the  Ohio;  thence  down  the  southern 
bank  thereof  to  the  Mississippi;  thence  down 
the  same  to  the  Choctaw  line  of  Natchez  dis 
trict;  thence  along  the  said  line,  or  the  line  of 
the  district,  eastward  ly,  as  fir  as  tlie  C1ile1ta> 
HBW9  claimed,  and  lived,  and  hunted  on.  the 
twenty-nintbof  November,  one  thousand  seven 
hundred  and  eighty-two. 

The  fourth  article  of  the  treaty  with  the 
Chickaitaws  was  as  follows:  "If  any  citizen 
of  the  United  States,  or  other  peraoo.  not  being 
an  Inrlian,  shall  attempt  to  settle  on  >iiiy  of  the 
laods  hereby  alloted  to  ihe  Chickasaw.>  lo  live 
and  hunt  on,  «u<'h  persons  shall  forfeit  the 
proff'ction  of  the  I'nited  States  of  America; 
and  111  "  Chickaaaws  may  puniiih  him  or  not, 
as  lh< }  ]  ill  jise." 

In  17!*!,  the  caveat  which  had  been  filed 
against  Mark  by  the  superintendents  of  the 
Virginia  State  line,  was  dismissed,  in  Ken 
tucky.  pursuant  to  the  opinion  of  the  Court  of 
Appeals  of  Virginia,  given  in  1701. 

In  1794,  the  General  Assembly  of  Kentucky 
passed  an  act  requiring  the  legiater  of  the  lancl 


office  to  receive.  nn(}  K^ue  grants  on,  all  cer- 
tificates of  survey  wbicli  were  in  the  register'* 
oflBoe  of  Virginia  at  the  time  when  ttic  scpara-' 
tinn  took  place,  and  on  which  granti  had  not 

i^ued. 

On  the  15th  of  September,  1795.  grant ^  %m  re 
issu(>d  by  Kentucky  to  CJarIc  for  the  78.86d 

jicres. 

In  1809,  the  Legislature  of  Kentucky  passed 
an  act,  the  second  section  of  which  declares. 
"That  no  action  at  law,  bill  in  equity,  or 
other  process,  shall  l>e  commenn  <!  ir  Rue<l  ou* 
by  any  person  or  persons  claiming  under,  or 
by,  an  adverse  interfering  entnr.  sorvey,  or 
patent,  whereby  to  recover  the  title  or  j>op«s<'h 
sion  of  such  land  from  him  or  her  who  shall 
hereafter  settle  on  land  to  which  he  or  nhe 
shall,  at  tJif  time  of  such  RettlcniPTit  mnd«\ 
have  a  connected  title  in  law  or  equity,  deduci- 
Ue  of  record  from  the  Commonwealth;  and 
when  such  settler  shall  have  acqnircH  •'nch 
title  or  claim  after  the  time  of  settlement  made, 
the  limitation  shall  begin  to  run  only  from  the 
time  of  acquiring  such  title  or  claim,  but 
within  seven  years  next  after  such  settlement 
made,  &c. 

In  Octol)er,  1818.  a  treaty  wan  made  between 
the  United  States  and  the  Chickasaws.  by 
which  the  Chickasaws  ceded  to  the  United 
States  all  the  land  between  the  Tennessee,  Ohio, 
and  MisHissippi  ♦rivers  end  a  line  ["S^ 
therein  descrilx-d  on  the  south,  which  OeSSlOQ 
included  the  lands  in  controversy. 

On  tiie^  of  December,  181H.  the  I>egialA« 
ture  of  Kentucky  passt  d  in  -wl  pr<  ItiTiifiug 
any  entry  or  survey  from  being  made  "  on  any 
portion  of  the  land  lying  within  the  late  Chlck- 
asaw  Iniian  boundtrv." 

In  July,  1819,  William  Chirk,  the  assignee 
of  George  R(^;ers  Clarlt,  the  patentee,  took 
possession  of  the  land  and  placed  tenants 
upon  it. 

On  the  14th  February,  1680,  Ibe  Legislainrt- 
of  Kentucky  pa-ised  an  act  providing  for  the 
appointment  of  a  su[)crintenaent  to  survey  the 
lands  west  of  the  Tennessee  River. 

On  the  2(51  h  of  December.  1820.  the  military 
surveyor  was  permitted  lo  survey  the  entriee 
that  had  been  made  prior  to  the  year  1792, 
when  Kentucky  became  an  indepenaent  StAto. 
Porterfleld's  surveys  were  commenced  and 
continued  from  time  to  time  imtil  1824  an<i 
ISSm.  Five  surveys  were  made  at  different 
timee  during  thie  period,  and  five  pntenta  w«re 
issued  in  confcnnity  with  Them  which  benr 
date  in  the  last  -mentioued  years.  In  May,  1 824. 
PorteriMd  took  posMsrion,  bj  Ills  teoanta^  of 
sevprul  of  the  tracti^  patented  to  him,  snd 
leased  them  for  five  years. 

In  October,  IB25,  these  tenants  were  tamed 
out  of  posseirion  hff  writa  of  forcible  entry  and 
detainer. 

Some  conveyances  and  let^l  proceedings  oc- 
curred, during  tin  ]>.  riod  of  which  we  have 
Bpokeu;  but,  as  they  have  no  l)earing  upon  the 
questioiia  iMfore  the  court  in  the  present  case, 
they  have  not  been  mentioned  in  the  statement. 

In  Julv.  1836,  Porlertield  tiled  his  bill  in  the 
Circuit  6nirt  of  the  United  States  for  the  Dis 
trict  of  Kentucky,  sitting  as  a  court  of  equity, 
which,  together  with  two  amended  bilk  and  a 
bill  of  revivor,  after  having  brought  into  court 
various  parties  who  were  suppoad  to  have  an 
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ifltermt  in  the  matter,  presented  Uie  following 
cl&im.  charpt'.'*.  and  pniyt-r. 

The  bUl.  after  setting  forth  the  title  of  the 
comfdainant,  as  founded  upon  the  patenta  of 
>U4.  I'ii').  iind  and  alli  gin^  that  tlie  pos- 

iwitoo  of  the  countiy  by  the  Indiaos  was  the 
CUR  of  the  delay  between  the  entries  and  sur* 
Ters,  charged  that  the  defendant,  Chirk,  had 
ao  4sbt  to  make  an  entry  or  location  on  any 
iMidiwertcif  tile  Tenneitee  Rhner,  or  on  the 
l&ads  included  between  the  rivers  Ohio.  Ten- 
ocwee,  and  Missisuppi,  and  the  North  Carolina 
fiM,  OB  kad  office  treuury  wammt  oertiflcates ; 
that,  by  law.  he,  Clark, waa expressly  prohibited 
85*]  •from  making  the  said  entry  or  location 
on  land  within  the  country  and  limitK  of  the 
Cherokee  Indians,  or  tin-  lands  reserved  l)y  the 
Virginia  A>«st-*njbly  for  any  puriicuiar  nation  or 
tnbeof  Indians,  or  in  that  tract  of  country  re- 
s«»rTed  by  resolution  of  the  General  Aswmhly 
of  Lbf  SLai€  of  Virffiuia  for  the  lx!Uetil  of  the 
trx>p6  sei  ving  in  the  then  existing  war  between 
Gi«at  Britain  and  the  United  States  of  America. 
Tl*e  bill  avers  that  the  entry  of  George  Rogers 
Clark  was  made  on  lands  reserved  by  resolu- 
tioB  of  the  Anembly  of  Virginia  for  the  troops 
tttt hi  the  service  of  the  United  States;  that 
itWMinatle  on  land>  reserved  by  law  for  the 
tadM  tribea,  and  upon  lands  within  the  coun- 

aHsd  Hadts  of  the  dierokee  ImiltiiB.  The 
furtli'  r  I  i»iir^'e>  th  it  the  said  warrants  were, 
bf  law,  prolubited  from  being  located  on  anv 
nsds  that  were  not  waste  «m  unappropriated : 
Ttiit.  at  the  time  of  the  entries,  the  Indian  title 
to  Slid  ianda  west  of  the  Tennessee  ittver  and 
handed  wtthin  the  rim  Ohio.  Mtaitasippi. 
Teanf^'^e«\  and  the  North  Carolina  botmdary 
iias,  was  not  extinguished.  The  bill  further 
chvgeB  that  the  muj  of  Clark  Is  not  precise 
iod'pecial.  but  vague,  uncertain,  and  void  ;  be 
cause  ii  called  to  t>egin  on  the  Ohio  at  tlie  mouth 
of  the  Tenn<.-«see  itiver,  ninningdown  tne  Ohio, 
bijunded  by  the  drowned  lands  of  said  river 
tad  waters'  of  the  Mississippi  for  the  quantity 
4i  T^tM  acrea  In  one  or  more  surveys;  and 
nwreover  that  the  perRon  who  in  fact  made 
auch  survey  was  not  authorized  and  legally  ap- 
pointed surveyor.  It  then  charges  that  the 
titles  of  Clark,  and  all  who  claim  under  him. 
ue  void,  and  prays  for  a  decree  compelling 
Ihsm  to  release  their  claims  to  the  complainant, 
sod  account  to  hioi  for  the  rents  and  proftta  of 
the  land. 

A  supplemental  bill  and  answer  were  after- 
ndi  fifed,  but  the  matters  therein  stated  are 
mm  before  the  court  in  the  coneideration  of 

this  case,  the  charges  made  in  the  bill  being 
ia  4he  answer,  and  no  proof  being  of- 


The  defendants  all  answered;  but  as  they  all 
ni^  OB  the  sanoe  matters  of  defense,  it  is  not 
■ntarU  to  noHoe  any  of  the  aaawers  but  that 

of  William  Claric.  He  contests,  throughout, 
the  right  of  Porterfield  to  relief;  denies  that 
any  part  of  the  land  in  contest  was  possessed 
hj  Porterfleid  at  the  time  of  filing  bis  bill;  on 
ttspootrary,  he  all^^,  that  by  his  tenants,  he 
MMir  Bore  than  seren  yeare  next  before  the 
sfing  of  the  Wll,  been  In  full  and  exclusive 
iun  of  all  the  land  in  contest,  claiming 
holding  the  same  under  the  title  derived 
Gt-oTire  Rogers  Clark,  and  he  therefore 
P^*=*^       ^relies  upon  his  possession  and 


the  statute  of  Kentucky,  limiting  the  time  of 

bringing  suits  in  such  cases  to  seven  years,  in 
bar  of  the  relief  sought  by  Porterfield.  He 
losi^  that  at  the  date  of  Curie's  entries,  there 
wi\s  no  law  prohibiting  the  locjilion  of  treas- 
ury warrants  below  the  Tennessee  River,  and 
that  the  entries  were  made  on  land  subject  to 
appropriation,  and  iu  conformity  with  law; 
that  they  possess  the  certainty  and  precision  of 
valid  entnes,  and  were  afterwards  legally  sur- 
veyed in  conformity  with  law.  upon  wbicli  sur- 
veys natenis  tinally  issued  according  to  law ;  and 
that  hi8  title  is  not  only  elder  in  date.but  supe> 
rior  in  law  and  eciuity  to  that  of  Porterfield. 

Amongst  the  other  matters  given  in  evidence 
in  this  case,  were  copies  of  some  original  pa- 
pers found  in  the  State  paper  of  lice,  in  London, 
relating  to  the  boundary  lines  adopted  at  vari- 
ous times  between  the  white  peojjle  and  the 
Indians,  the  substance  of  which  is  as  follows: 

1.  Deed  (or  treaty)  with  the  Cherokees,  dated 
on  the  18th  of  June.  1767.  which  recited  that 
a  previous  treaty  hail  been  made  on  the  20th  of 
October,  17()5,  cfirecting  the  line  to  be  run  from 
where  the  South  Carolina  Hue  terminated,  a 
north  course  into  the  mountains,  whence  a 
straight  line  should  run  to  the  lead  mines  of 
Colonel  Cliiswell  (on  the  Great  Keuhawa  River), 
and  Uiat  the  commissioners  liad  found  them* 
selves  unable  to  run  the  line  further  than 
the  top  of  !i  niountnin  railed  Tryon  Mountain, 
OD  the  head  waters  of  Pacolct  Creek  and  White 
Oak  Creek,  therefore  the  present  trsatjr  eetab- 
lished  the  following:  running  from  the  top  of 
Tryon  Mountain  aforesaid,  beginning  at  the 
marked  trees  thereon,  by  a  dtred  line  to  Chis* 
well's  mines  in  Virginia, 

2.  Treatv  between  John  Btuart,  on  belialf 
of  His  Ma^Bsty,  the  King  of  England,  and  the 
upiTcr  and  lower  Clieroke<'  nations,  concluded 
at  Hard  Labor,  on  the  13th  October,  litW,  es- 
tal)liHhinLC  the  following  Ijoundary:  From  a 
place  called  Towahihie,  on  the  northern  bank 
of  Savannah  liiver.  a  north  fifty  degrees  east 
course,  in  a  straight  line  to  a  place  ctuled  Dem> 
esses  Comer,  or  Yellow  Water ;  from  Demesses 
Corner  or  Yellow  Water,  a  north  fifty  degrees 
east  course,  in  a  straight  line  to  the  southern 
bank  of  Ileedy  River.at  a  phice  called  Waughoc, 
or  Elm  Tree,  where  the  line  behind  S<iuih  Caro- 
lina termiiiatca;  from  a  place  called  Waughoo. 
or  Elm  Tree,  on  the  southern  bank  of  Reedy 
River,  a  north  course  in  a  straight  line  to  a 
mountain  called  Tryon  Mountain,  where  the 

reat  ridge  of  mountains  becomes  impervious; 
'rom  TiTon  Moiutain,  In  a  straight  line  to 
Chiswell  s  mine,  on  the  eastern  bank  of  t!i(> 
Qreat  Conhoway  *(Kenhawa)  River,about  7 
a  N.  by  B.  course;  and  from  Ohlswell's  mine, 
on  the  eastern  bank  of  the  Great  Cf)nlioway,  in 
a  straight  line,  about  a  north  course,  to  the  con- 
fluence of  the  Great  Conhowajr  with  the  Ohio. 

3.  Treaty  with  the  Six  Nations,  concluded 
at  Fort  Stanwix,  on  the  5th  of  November,  17tW, 
in  which  the  sachems  and  chiefs  assert  the 
ownershin  of,  and  by  which  they  sold  to  King 
George  III.  all  the  land,  bounded  by  the  fol- 
lowing line:  Beginning  at  the  mouth  of  the 
Cherokee,  or  llogobege  (Tennessee)  River, 
where  it  empties  iu  the  river  Ohio,  and  run- 
ning from  thence  upwards  along  the  south 
.<«ide  of  the  said  river  Ohio,  to  Kittannim;. 
which  is  above  Fort  Pitt;  from  thence  by  a  di- 
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reel  line  to  the  nearest  fork  of  the  west  branch 
of  the  BusqaehADna,  &c.,  &c.,  &c.,  and  ex- 
tended eastward  frooi  every  part  of  the  «dd 
line,  <ftc 

4.  Inatitictfoiia  from  Lofd  Botetourt  to  Gol. 
Lewis  Rnd  Dr.  Walk  i  t  datwl  Williamshuri;, 
Dec.  20th,  176b.  directing  them  to  proceed  to 
Mr.  Stuart  superintendeiit  of  the  iootlieni 
district,  and  represent  to  him  that  the  lino  from 
Chiswcll'b  miue  Ut  the  mouth  of  the  great  Ken- 
hawsy,  contracts  the  limits  of  the  colony  too 
much,  and  sayinL'  that  *'  if  Virginia  had  been 
consulted  upon  this  line,  there  wuuld  liave  been 
an  opportunity  of  showing  that  the  Cherokees 
had  no  just  title  to  the  lands  between  the  sup- 
posed Ime  and  the  mouth  of  the  Cherokee 
lUver,  which  in  fact  were  claimed,  and  bave 
been  sold  to  his  majesty,  by  the  northern  na- 
tions at  the  lute  treaty  at  Fort  Stan  wis." 

5.  Report  of  Lewis  and  Walker,  saying  that 
they  had  met  with  a  portion  of  the  Cherokee 
chittfs,  who  would  use  their  intlueiice  to  obtain 
a  now  boundary. 

6.  A  memorial,  from  the  house  of  Burgesses 
of  Vir^nia  to  the  governor,  praying  that  anew 
bonn  hir}  Hue  may  be  adopted,  and  siiggestinsr 
one  from  the  western  termination  of  the  Kortb 
Carolina  line,  In  a  dne  west  direction  to  the 
river  Ohio.  This  memorial  wn.s  !<ent  to  Kn 
glaud  by  the  goTeruor,  ou  the  18th  December, 
170». 

7.  An  address  from  the  House  of  Burgesses 
to  the  governor,  and  his  answer  upon  the  same 
subject. 

8.  Resolution  of  the  TTouso  of  Burpcsscs. 
16th  June.  1770.  requesting  that  a  treaty  be 
made  with  the  Cherokees  ^r  the  lands  lying 
within  ft  line  to  V I  run  from  the  place  wJiere 
the  North  CJurolina  line  terminates,  iu  a  due 
western  direction,  till  it  intersects  Holstein 
River,  and  from  thence  to  Uw  mouth  of  the 
Qreal  Kanhawa. 

88*]  *U.  Letter  from  Lord  Hillsborough  to 
Lord  Botetourt,  dated  at  White  Hnll,  State 
paper  office,  October  8,  177U,  saying,  I  am 
convinced,  from  the  fullest  consideranoii*  that 
the  extension  of  the  boundary  line,  propojw?d 
by  ilm  address  of  the  House  of  Burgesses  in 
December  last,  would  never  have  fa^ea  odh- 
sentcd  to  by  the  Cherokees. 

10.  Treaty  with  the  Cherokees,  made  at 
Loehaber,  in  the  j)r()vince  of  South  Carolina, 
on  the  18th  October.  1770,  adopting  as  a 
boundary  a  line,  beginning  where  the  iMrandary 
line  between  the  province  of  North  Carolina 
and  the  Cherokee  hunting  grouoda  temiinates. 
and  running  thence  In  a  west  course  to  a  point 
six  miles  east  of  Long  Island,  in  1?  il-ii  in's 
River,  and  thence  in  a  course  to  the  conliu- 
ence  of  the  Great  Gonhaway  and  Ohio  Rfvers. 

11., Letter  from  Lord  Dnnmorr  tn  the  Earl 
of  HillslK»ruugb,  dated  at  VViiliauisburg, 
Hardi,  1772,  saying  that  the  boundary  line  be- 
tween the  colony  and  the  hunting-grounds  of 
the  Cherokee  Indians  had  been  run  by  Mr. 
Donelaott  and  others;  but  that  it  had  not  been 
nin  exactly  ftccordlng  to  instructions,  tnkinc 
in  a  larger  iriat  of  country  than  by  ihum:  in- 
structions they  had  permiimon  to  include;  that 
the  commissioners  had  continued,  from  the 
point  ou  lloLsteiu  River,  where  it  is  intersected 
by  the  division  line  of  Virginia  and  North 
Carolina,  down  that  liver  a  small  distance,  to  a 
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place  from  whence  they  had  an  easier  access  thsn 
anywhere  dte  to  be  fonnd.  to  the  head  of 

Louisii  (  or  Kentucky  )  Kiver. 

There  were  also  given  in  evidence,  sundry 
papers  from  the  Blate  D^wrtmeDt.  irerlfled.  m 

copies,  b^  the  oerttficate  of  Fletcher  Webst*  r. 
Esq.,  actmg  Secretaiy  cdT  State,  the  substance 
of  which  was  as  follows: 

1.  A  protection  for  the  Great  Wam'or  of 
Chote,  dated  on  the  IStii  of  May,  1771,  at  To- 
guch,  and  rigned  by  Alexander  Cameron,  dep> 
Mty-superintcndent.  It  states,  that  he  inten'ls 
to  hunt  from  thence  to  Long  Island  and  ihea>- 
abouta.  ontll  the  arrival  of  \he  Viri,inia  com- 
missioners, who  arc  .Tppoinled  by  that  govern- 
ment to  run  the  boundary  line;  and  expresses  a 
hope,  that  if  he  should  meet  with  any  hunting 
parties,  they  would  remove  from  the  lands 
which  were  reserved  for  the  Cherokees. 

2.  A  talk  from  Alexand<'r  Cameron,  dated 
at  Loehaber,  5th  February',  177.2,  saying  to  the 
Indians  that  he  iiad  informed  the  governor  of 
Virginia  that  the  course  of  the  boundary  line 
to  where  they  left  it  on  the  Cedar  River  was 
approved  by  all  the  chiefs,  and  that  he  had 
*remind«xl  Colonel  Donelsf^n  of  his  prom-  [*81> 
ise  of  sending  a  few  presents  to  the  Long  Ul- 
and,  upon  HoMon,  In  the  spring. 

8.  A  letter  from  John  Stuart  to  Oueonesto- 
tah,  great  war-chief  of  the  Cherokee  uaiiim, 
saying  that  he  sent  him  therewith  a  copy  of  the 
lK)iHi(lit!y  agreed  upon,  and  that  penona  were 
appointed  to  mark  it  immediate^. 

4.  A  treaty  of  cession  to  his  majesty  bv  the 
Creeks  aud  Cherokee  Indians,  of  certain  lands 
to  the  south,  dated  ou  the  Ist  of  June,  1773,  at 
Augusta;  and  a  talk  to  the  Cherokees  dated  at 
Au|:usta,  on  the  8d  of  June,  1773.  reminding 
them  that  In  1771  they  had  marked  a  line,  dt- 
vidinf  their  liKniiii^-grounds  from  what  thty 
gave  up  to  his  majesty  in  thn  province  of  Vir 
ginia,  aud  which  fell  m  ujion  the  head  or  source 
of  Louisa  (now  Kentucky)  River,  and  down 
the  stream  thereof  to  its  confluence  with  llw 
Ohio,  and  relinquished  all  claims  or  pretensions 
to  any  lands  to  the  northeastward  of  said  line; 
and  informinir  thnm  that  his  majesty  bad 
erected  a  new  province  whose  botmdari«s 
were — beginning  on  the  south  side  of  the  river 
Ohio,  opposite  the  mouth  of  Sciota,  thence, 
southerly,  through  the  pass  in  the  'Antudota 
mountams,  to  the  south  side  of  the  said  mottn 
tiiins;  thence  along  the  south  side  of  the  said 
mountains,  northeastwardly  to  the  fotk  of  the 
Great  Id  :ilia\va.  made  by  th-  junction  of 
Greenbriar  liiver  and  the  New  iiiver;  thence 
along  the  Qreenbriar  Ittver  on  the  easterly  side 
of  the  same,  unto  the  head  or  termination  of  it«> 
northeasterlv  branch  thereof;  thence  easterly 
tothe  AJleghauy  monntalns;  thoice  by  various 
counses  to  the  southern  and  westoni  boundary 
line  of  Pennsylvania,  aud  along  tlte  western 
boundary  line  until  it  shall  strike  the  Ohio 
River,  and  thence  down  the  said  river  Ohio  to 
the  place  of  begiuuine. 

5.  Tallt  from  Lord  Dunmore  to  the  Little 
Carpenter  and  chiefs  of  the  I'lierokee  nation»! 
of  Indians,  dated  at  Williamsburg,  ou  the  2<ld 
day  of  March,  1776,  warning  them  not  to  grant 
land  to  Henderson  or  any  other  white  peopla 

6.  A  letter  from  "William  l»re«ton  to  the 
chiefs  of  the  Cherokee  nation,  dated  at  Fin 
castle  County,  on  the  18th  of  April  1 775  o^ty 
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iog  thftt  be  was  commanded  by  Lord  Dunmore 
to  send  the  letter  by  a  special  messenger,  who 
wu  to  read  it  to  the  council.  The  letter  re- 
nna^iiatcs  against  the  sale  which  they  had 
\altly  made  of  that  great  tract  of  land  on  the 
Ohio,  without  the  advice  or  consent  of  the 
Idoe.  and  says  that,  by  various  treaties,  the 
hxxci  had  been  the  property  of  the  king  for  up- 
wards of  thirty  vears. 

OO*]  *7.  A  letter  from  Patrick  Henry.  Jun., 
to  Ocooostotah.  dated  on  the  8d  of  March, 
1777.  assuring  the  Chcrokees  of  the  protection 
of  Virginia,  and  expressing  an  expecUilion  that 
he,  and  his  warriors  and  head  men,  will  not 
fail  to  meet  Colonel  Christian,  Colonel  Preston, 
and  Colonel  Shelby,  al  the  fort,  near  the  Great 
Uand,  to  confirm  the  peace. 

8.  Article*  of  peace  made  al  Fort  Henry, 
oeftr  the  Great  Island,  on  Holston's  Kiver,  on 
the  20th  July.  1777,  between  the  Commis- 
ciooer^  from  the  Commonwealth  of  Virginia, 
of  the  one  part,  and  the  chiefs  of  that  part  of 
the  Cherokee  nation  called  the  Overhill  Indians, 
of  the  other  part. 

The  fifth  article  recites  that,  as  many  white 
people  have  !*etlled  on  lands  below  the  bound- 
ary between  Virginia  and  the  Chcrokees,  com- 
monly called  Donelson's  line,  it  is  necessary  to 
fix  and  extend  a  new  boundary  and  pur- 
dkaae  the  lands  within  it.  The  new  line  l)e- 
puA  at  the  lower  corner  of  Donelson's  line  on 
the  north  side  of  the  river  Holston,  and  runs 
down  that  nver  according  to  the  meanders 
thereof  and  liending  thereon,  including  the 
Great  Island,  to  the  mouth  of  Claud's  Creek, 
bdng  the  second  creek  below  the  warrior's  ford 
at  tlM  mouth  of  Carter's  Valley:  thence  mnning 
tMnight  Kne  to  a  high  point  on  Cumherlan(l 
Mountain,  between  three  and  five  miles  Uilow 
or  westward  of  the  great  gap  which  leads  to 
Uto  aetUement  of  the  Kentucky.  This  la.st- 
■miooed  line  is  to  be  considered  as  the  bound 
aiT  between  Virginia  and  the  Chcrokees. 

V  A  letter  frt>m  Patrick  Henry,  dated  at 
WilliaiiiirtraTg.  on  the  15th  November,  1777, 
to  Ooonaatotah.  raying  that  his  heart  and 
Ike  hearts  of  all  the  Virginians  are  still  good 
umarda  the  Chcrokees. 

10.  A  letter  from  Patrick  Henaj'  totheCher- 
(tkem,  Mying  that  he  is  informed  that  the  line 
wUch  was  run  waa  not  convenient  to  the  Cher- 
okeea;  that  they  wante*!  it  to  come  higher  up 
the  lirtT  Holston,  and  that  he  has  given  orders 
'Ji  have  it  altered  a  few  miles,  to  take  in  the 
Iixdiog  place  into  their  land 

There  wis  also  given  in  evidence,  the  dcpo- 
vtion  of  Peter  Force,  an  inhabitant  of  the  city 
q(  Washington,  who  had  Ikh  h  for  many  years 
9ffigttA  in  collecting  autlieutio  pui)er8  con- 
Mcted  with  the  histonr  of  the  United  Btatcs, 
from  the  setUemcnt  of  the  several  colonies  (in- 
daAng  V1rglnia),to  the  adoption  of  the  federal 
QoBstitution, under  a  contract  with  the  Secretary 
dlSlale  >    authority  of  an  act  of  Con- 

gnm.  i;  gave  it  as  his  opinion,  after 

in  pxai  II  of  books,  map.  treaties,  and 

91*1  oLuLi  ;iutt)entic  papers,  that  the*country 
between  the  Tennessee,  Ohio,  and  Mis^i.Hsippi 
rfreti.  and  the  l>oandary  line  between  what  is 
nam  tke  State  of  Kentucky  and  Tennessee,  bc- 
kjiMd  to  the  Chendcees  previous  to  the  year 
iTn.  that  all  the  maps  which  he  had  found 
(Wignalrd  the  Cherokee  country  as  being 
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north  of  the  Chickasaws.  extending  westward 
to  the  Mississippi  and  northward  to  the  Ohio; 
and  that  in  no  in.stance  had  he  found  the  lands 
above  described  to  be  marked  upon  any  map 
as  belonging  to  any  other  tribe  of  Indians  than 
the  Chcrokees.  Jlr.  Force  annexed  to  his  dep- 
osition copies  of  sundry  pai)er8  relating  to  a 
treaty  made  in  1780,  between  the  Lords  Com- 
missioners for  trade  and  plantations,  and  the 
Cherok(?t«, — together  with  the  treaty  itself, 
which  wafl  executed  in  England  by  some  of  the 
chiefs  who  had  gone  there. 

Exceptions  were  filed  to  the  deposition  of 
Peter  Force,  but  they  were  overruled,  and 
at  a  subsequent  stage  of  the  cause  these  excep- 
tions were  withdrawn. 

On  the  13th  of  November.  1841,  after  hear- 
ing an  argument  for  three  successive  days,  the 
Circuit  Court  dismi.^sed  the  bill  with  costs,  and 
the  complainant  appealed  to  this  court. 

Before  the  cause  was  argued,  the  following 
pa|>er  was  filed : 

On  the  question,  whether  the  lands  in  con- 
troversy were  regarde<l  as  Chickasaw  or  Cher- 
okee lands,  the  counsel  for  the  appellants  hope 
they  will  be  at  liberty  to  refer  to  an  original 
official  letter  from  Governor  Thomas  Jefferson 
to  Gen.  Clark,  dated  the  2fith  January,  1780, 
and  now  on  the  files  of  the  Chancer}'  Court  at 
Richmond,  in  a  suit  there  depending  between 
the  administrator  of  Gen.  George  Rogers  Clsu-k 
and  the  Commonwealth,  for  the  wttlement  of 
their  accounts.  Thi.-*  letter  is  wholly  upon  the 
subject  of  the  public  service,  and,  amongst 
other  things,  upon  the  subject  of  erecting  a 
fort  near  the  mouth  of  the  Ohio.  It  contains 
the  following  passages: 

'■  From  the  best  information  I  have,  I  take 
for  granted,  that  our  line  will  njuss  below  the 
mouth  of  <  )hio.  ( )ur  purchases  of  the  Cherokees 
hitherto,  have  not  extended  southward  or  west- 
ward of  the  TanisM'e.  Of  c-oun>e  the  liftle  tract 
of  country  betwe<!n  the  Mississippi.  ()hi6, 
Tanis-see.  and  Carolina  line,  on  which  your  fort 
will  be,  is  still  to  be  purchased  from  tlu  in.  be- 
fore you  cnu  ln'gin  yotir  work.  To  elTtct  this,  I 
have  written  to  Major  Martin,  our  Cherokee 
i^ent.  of  which  letter  I  inclose  you  a  copy." 
(■This  extnict  is  from  the  first  page  of  the  let- 
ter.) 

"  I  must  also  refer  to  you.  whether  it  will  be 
best  to  build  the  fort  *at  the  mouth  of  [+92 
Ohio,  l)efore  you  l>egin  your  campaign,  or  after 
you  shall  have  ended  it.  Perhaps,  indeed,  the 
aelays  of  obtaining  leave  from  the  Chcrokees, 
or  of  making  a  purcha**e  from  them,  may  oblige 
you  to  pastpone  it  till  the  fall."  (This  extract 
IS  from  the  sixth  page  of  the  letter  ) 

It  is  7)roper  to  stale  that  this  letter  mcntfons 
the  Chickasaws  as  a  hostile  tribe.  (See  the  let- 
ter, bott<»m  of  p.  4  and  lop  of  p.  5.) 

Sfewrs.  Morehtnd  and  C/iapman  Johnson  for 
the  apiK'UanlH  and  complainants  below. 

Mr.  Criitendt  n  for  the  tiefendants. 

[The  notes  of  ^fr.  Morehead's  argument,  as 
taken  by  ihe  reporter,  not  being  within  his  con- 
trol when  this  part  of  the  volume  was  put  to 
prei^s,  the  argtnnent  is  necessarily  an<l  reluc- 
timtly  omitted,  j 

Mr.  Crittenden,  for  defendant,  s-late<l  the 
nature  of  the  two  conflicting  titles,  and  then  re- 
ferred to  the  claim  of  Portertield  as  a.s.serling 
the  superiority  of  his  title,  both  at  law  and 
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in  equity.  If  these  allegations  are  true,  then 
the  complainant  hat  Um  legal  title  and  cannot 
sue  in  equity.  His  remedy  at  law  is  complete, 
and  this  court  has  no  jurisdiction,  if  the  elder 
patent  of  Clark  be  a  nullity  and  void  on  iLs  fuce, 
It  would  Ik?  no  bar  to  an  action  of  ejectment  i 
'  and  the  recovery  of  the  land.  (6  Peters,  666. )  ' 

But  If  the  original  evidence  of  title  exhibited 
by  the  parties  be  referred  to  as  the  proper  test 
oi  the  nature  of  thecase,  and  of  the  jurisdletloii 
of  a  court  of  equity,  thL-n  it  will  appear  llial  the 
present  is  nothing  more  than  the  ordinary  case 
of  a  Junior  patentee,  seeking,  in  the  funiUar and 
appr» 'I'liHic  mode  of  u  bill  iuecpiity,  to  cfierce  a 
aorrender  and  conveyance  of  the  l^^al  title  of 
an  elder  puttee. 

In  this  view  of  the  case  he  argued, 

1.  That  the  complainant  had  no  such  claim  as 
eonld  prevail  In  a  oourt  of  equity  against  the 
elder  legal  title  of  the  defendant. 

2.  That  if  he  had  shown  such  right,  then  that , 
the  defendant's  title  was  lurforin  time  and  better  | 
in  equity. 

8.  That  however  perfect  tlie  complainant's 
title,  and  however  imperfect  the  defendant's, 
the  latter  is  proto<'tod  and  the  former  barred  by 
tlie  statute  of  seven  years'  limitation. 

1.  Porterfldd  asserts  a  military  claim  under 
the  reservations  made  in  the  Virginia  Acts  of 
1779  (1  Litt.,  406)  and  1781  (1  Liti.,  432),  and 
in  virtue  of  the  entries  made  on  the  military 
03*1  warrants,  together  *with  the  patents  Is- 
sued m  1825  and  1886  under  an  act  of  the  Ken- 
tucky Legislature  of  1820.  From  these  sources 
the  compkinant  derives  title,  if  any  he  has,  and 
insists— 

1.  That  the  acts  of  the  Virginia  Legislature 
operate  a-s  a  legislative  grant  of  the  lend  title 
to  the  troops  aUuded  to  in  tkedi,  and  uiat  his 

hx^tions  were  re(iuire(l  only  to  discriminate, 
as  between  him  and  lus  fellow-soldiers,  his  por- 
tloo.  • 

2.  That  his  entries,  if  such  were  necessary  as 
original  appropriations,  are  valid  and  good  un- 
der the  said  Act  of  1779. 

Tlie  Act  of  1779  required  that  entries  should 
,  be  made  so  specially  as  to  enable  subsequent 
locators  to  locate  tlie  adjacent  residuum  with 
sjifety.  To  do  this  and  to  make  a  valid  entry  .it 
niu.si  so  describe  the  land  as  to  itlenlify  it  by 
notorious  objects.  Decisions  without  number 
might  be  cited  to  establish  this  as  the  settled 
rule  of  law  in  such  cases.  {^6pmi  v.  Levoia, 
Hardin,  477;  Joknton  T.  Panmft  Brin^  2 
Wheat.,  206.) 

Tested  by  this  rule,  the  entry  of  the  com- 
plainant cannot  be  maintained.  There  is  no 
evidence,  nor  attempt  to  prove  the  identity  or 
notoriety  of  the  objects  on  which  these  entries 
depend;  and  this  fatal  defect  is  obvious. 

Are  the  acts  of  Virgmia  l^islative  gnats? 
The  Acts  of  1779  and  1781  are  acta  of  reserva* 
tiou,  not  of  grant.  They  reserved  districts  of 
country  from  other  appropriation,  that  they 
might  therewith  satisfy  uie  military  claimants. 
This  is  manifestly  the  character  of  the  acts 
themselves,  and  though  in  other  and  subsequent 
acts,  words  and  expreatkms  may  be  found  that 
would  give  color  to  the  argument  that  the  lauds 
had  been  "given,  '  "appropriated,"  »Scc.,yet 
these  must  be  undei-st(K>d  with  a  reference  to 
the  principal  acts,  which  had  not  j^^iven,  but  re- 
served them  "  to  be  given  or  granted,  as  might 
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thereafter  be  directed.  In  confirmation  of  this, 
the  nth  section  of  the  Act  of  May,  1782.  indi 
cates  that  the  portion  or  bounty  land  of  e.H(h 
military  claimant  was  thereafter  to  l)e  granted 
to  him  by  patent.  (Revised  Code,  89.5.) 

But  if.  by  these  acts,  Virginia  had  devested 
herself  and  granted  the  title,  to  whom  did  she 
grant  the  land?  Certainly  not  to  Porterfleld,  so 
as  to  enable  him.  individually,  to  maintain  an 
action  at  law  or  suit  in  equity.  He  would  al- 
most have  as  good  a  right  to  sue  in  the  charnr- 
ter  of  a  citizen  of  the  Commonwealth,  and  io 
▼irtnoof  the  right  which,  as  such,  he  had. 

If  these  acts  can,  in  any  senst-,  bo  regard*''] 
as  a  grant,  out  of  *which  the;oomplaio- 1*94 
ant's  title  was  to  spring,  sott  title  eonld odIj 
vest  in  him  to  nny  specific  parcel,  when  tlielrir-.il 
means  for  its  investiture  had  been  performed. 
Was  that  to  be  done  by  entry  T  If  io,  that  entry 
should  be  so  8])ecial  as  Ht  lea.Ht  to  identify,  if  nnt 
to  make  notorious,  the  land  intended  to  be  se- 
lected. The  common  rule  requires  notoriety,  but 
if  we  dispense  with  that,  identity  is  indlspeDii- 
able.  Thi."*  entry  does  not  identify  the  land.  If 
Uie  entry  is  neither  required  by  law,  or  King 
require<i.  is  inoperative  for  want  of  specialty,  it 
confers  no  right.either  legal  or  equitable.  What, 
then,  has  tlie  complainant  done  to  make  Ihll 
particular  lund  his  property?  It  is  not  by  sur- 
vey;  for,  admitting  that  would  liave  Ixfcn  a  mi- 
flCMmt  appropriation  under  the  laws  of  Virginia, 
no  such  survey  was  made.  The  only  survey 
made  was  in  1824-1825,  long  after  the  date  of 
Clark's  patent,  and  under  a  law  of  Kentucky, 
which  authorized  surveys  to  be  made  upon 
entries  only,  and  required  those  surveys  to  con- 
form to  the  entry.  According  to  that  law,  tin 
survey  was  not  recognized  as  an  act  of  appro- 
priatloo,  but  only  as  a  means  of  perfecting  and 
carrying  into  grant  such  entries  m  were  valid 
by  their  spocial  description  of  the  land.  So  that, 
in  any  way  In  which  it  can  be  viewed,  the  rig^ 
of  the  complainant  must  n'solve  itMlf  into  the 
validity  and  specialty  of  his  entry. 

If  It  wwe  admitted  that  a  sonrey  was  atuf- 
ficient  appropriation,  the  survey  must  contain 
sucli  a  description  as  would  identify  the  land 
by  the  corresponding  objects  provra  to  have 
existed  on  the  land.  L'p  to  the  time,  therefore, 
of  the  separation  of  Kentucky,  the  complainant 
had  no  title  derivable  from  toy  location  ariW> 
vey;  and  he  must  rest  for  anj'  stich  title  ni»n 
the  acts  of  the  Virginia  Assembly  alone.  Tlie}° 
gave  him  no  individnal  ri^t  to  the  specific 
land  in  (}uestion;  they  gave  him  no  right  in  it. 
If  any,  it  must  be  what  the  complainant  am 
tends  It  is,  viz.,  a  perfect  legal  title.  And  if  no. 
his  bill  in  chancery  cannot  w  maintained.  Tbst 
these  acts  granted  no  such  right,  per  te,  is  neces- 
sarily implied  in  the  decisions  of  the  Kentucky 
Court  of  Appeals  in  the  cases  of  Joiper,  v. 
Quarlei  (Hardin.  4M),  and  Mellhmrujf'i  Ban 
V.  Biygers(af{Z  Litt..  155).  For  if  such  rights 
had  been  granted,  neither  Jaspar  or  BiggersuUI 
coold  have  succeeded  in  equity  against  ue  thle 
granted  before  the  claims  originated. 

Upon  general  principles,  courts  of  chanary 
will  not,  except  in  favor  of  an  equity  clearly 
made  out,  distiirl)  the  bolder  of  the  legal  title, 
however,  or  by  whatever  means,  obtained;  and 
this  is  the  'settled  doctrine  of  the  courts  i*fl5 
in  Kentucky  in  reference  to  cases  like  the 
present,  of  conllicting  land  chums.  (Hardiu'b 

HovaidS 


Digitized  by  Google  | 


m 


Portbrpikld'8  Executors  v.  Clark's  Hkirs  et  al. 


95 


Report*.  Ift3. 112.  469:  2  Bibb.  168:  Ward,  ttc., 
T  lyt,  1  Bibb.  33,  225);  Ganwttv.  Jenkins,  8 
Pfter?,  7.").) 

The  Vir^nia  acts  in  question  bear  no  resem- 
blance to  the  acts  referred  to  in  the  case  of 
Grrf»'$  Ilrirt  (2  Wheat.,  196);  here  are  no  words 
of  prvsent  donation  or  grunt,  no  individual  ap- 
po>priaiion.  These  acts  were  not  so  understood 
bv  •^ithtT  Virginia  or  Kentucky,  as  is  shown  by 
tbcir  compact  (1  Lilt.  Laws  of  Kentucky,  p.  19. 
KC  10).  an<i  by  the  subsequent  acts  of  Ken- 
lucky  in  disp-»sing  of  those  lands  as  her  own, 
lai  by  the  act  for  surveying  the  military 
cUiin». 

In  1779.  Virginia  only  rc^-rved  these  lands 
"until  her  further  onler."  The  Kentucky  de- 
cision in  RMia*  v.  Clark  (8  Dana,  19)  expressly 
rrp'idi&tcs  the  idea  of  a  legislative  grant,  and 
\)x  ewes  of  fi'edsoe'H  /leim  v.  Weli^  (4  Bibb. 
JSl,  and  ^rllhenney'n  Ifeiri*  v.  BiggerHtaff  (;j 
Liti.,  161).  8<>  by  necessary  implication.  In 
ib<c»e  of  WHotx  v.  Jafk^n  (14  Peters,  516). 
ii  it  «id  tliat  where  Innils  are  granted  by  act  of 
CVingn^.it  must  Ik;  done  *'by  words  of  present 
pnuii."  Virginia  thought  that  something  more 
would  lie  necessary,  because  she  included  these 
military  warrants  within  the  act  opening  a  land 
"<B»«.  the  Uth  section  of  which  (Rev.  Code, 
:*).Act  of  1782)  requires  the  officers  to  re<;eive 
f«per  money  for  fees  for  issuing  grants  on  mili- 
um warrauLs.  It  is  broiight  in,  incidentally, 
itistrtie.  but  nevertheless  explains  the  meaning 
of  prior  laws. 

Having  thus  examined  the  title  of  Portcrfleld. 
•ad  the  time  when  it  accrued. let  us  look  at  the 
»cooii  head  of  the  argument. 

2  That  Clark's  title  is  prior  in  time  and  Ixjl- 
t«  in  equity.  Ilis  final  amended  entry  was 
m*ie  on  the  "iOih  October.  178(),  in  virtue  of 
Virpoia  treasury  warrants;  was  surveyed. as  to 
W  Sife  acres,  on  the  7th  June.  17H4,  and  patent- 
M  under  the  Kentucky  Act  of  1794,  on  the 
IWiof  September.  1795.  The  entry  calls  to 
"bcann  on  the  Ohio  River,  at  the  mouth  of  the 
Tetiowfiee.*'  «fcc.  In  it>i  terms,  it  contains  all  the 
piwinon  and  certainty  required  by  the  Act  of 
1771,  and  is  a  good  and  valid  entry.  It  includes 
ibr  hod  in  controversy,  as  does  also  the  survey 
ltd  patent  founded  upon  it.  The  only  grounds 
«  which  the  claim  is  atlemptetl  to  l>e  im- 
■"^heil  are  two: 
I  That  it  is  within  the  military  reserve. 
'i  That  it  is  within  the  country  and  limits  of 
'-♦^  UMrrokecs. 

\»  to  the  flntt,  it  is  sufficient  to  say  that  the 
•^try  of  Clurk  was  made  prior  to  the  military 
'^Mmtion;   and    the    acts    of  reservation 
W*l*could  never  have  been  intendetltodeprive 
r  affect  the  existing  lawful  rights  of  prior 
kicationi  (see  ca.se  of  Grundy,  2  Wheat.,  203); 
rer  may  have  been  the  title  transferred  by 
ftct«  in  the  unappropriated  lands  of  the 
district.    And  all  this,  as  well  as  the 
twfnlcew  and  validity  of  Clark's  entry  was 
•oieaaly  adjudged  by  the  Virginia  Court  of 
ippoala,  an  early  as  the  year  1 193,  in  the  case 
€  Manhall,  Ac,  S'/jK  nnUntirnh  of  th^  Vir- 
instate  Line,  vJitorge  Roger*  CTarA: (Hufihes* 

decision  settled  every  question  as  to 
Ute  lawfulneM  and  validity  of  the  entrj'  in 
HtMdoa.  except  only  whether  it  was  within  the 
Cbereokec  couotry  or  limits;"  and  this  court 
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ascribed  such  eflfecl  to  that  decision  in  the  case 
of  CUirk'a  Ileirn  v.  SmU/i  (13  Peters,  195). 

Supposing  Clark's  entry  to  be  within  the 
Cherokee  country,  his  entry  and  survey  might 
have  been  void,  but  his  patent  would  not.  It 
was  grunted  in  ol)edience  to  the  express  pro- 
visions of  the  Kentucky  Act  of  1794.  and  after 
the  careat  of  the  superintendents  to  prevent  it 
had  been  dismisstid.  (8  Dana,  15.)  In  that 
case,  the  Court  of  Appeals  of  Kentucky  .Siy 
that,  upon  the  fact  .supposed,  the  patent  would 
not  be  void;  it  would  confer  the  legjil  title  on 
the  patentee.  The  case  of  lilethfte'n  DeHi^een  v, 
Well^t  (4  Bibb.  329),  is  in  principle  to  the  same 
effect.  Such  patents  convey  the  legal  title, and 
the  party  in  po.s.ses.si()n  of  it,  by  whatever 
means  acquired,  can  only  be  disturbed  by  one 
holding  a  clear  equitv.  (Hucker  v.  Howard,  2 
Bibh.  165;  Hardin,  'l03.  112;  Ward.  d-r..  y. 
f^4'.  1  Bibb,  83,  229;  Hardin.  15,  105.  469;  8 
Peters.  75.) 

But  was  Clark's  entry  within  the  "Cherokee 
country  and  limits?"  It  is  incumbent  ut>on  the 
complainant  to  prove  that  it  was,  and  he  has 
not  done  it.  The  Cherokee  settlements  were 
far  remote  on  the  head  waters  of  the  Tennt!ssec. 

The  Xatche/,  and  Chickasaw  tribes  lived 
directly  west  of  them  and  between  them  and 
the  Mis-sissippi,  much  nearer  the  mouth  of  the 
Tenne.««ee  River. 

The  ancient  maps  produced  are  no  evidence, 
and  are  admissible  by  no  rule  of  law  tliut  I 
know  of.  If  they  were  admis-sible,  they  prove 
nothing  but  the  ignorance  of  their  authors,  and 
destroy  each  other  by  their  contradictorine.s.s; 
and  if  they  do  not  thus  destroy  each  other, they 
do  not  show  that  the  Cherokees  claimed  or 
ownwl  the  lands  below  the  mouth  of  the  Ten- 
nessee River, 

The  testimony  of  Mr.  Forcre  and  the  royal 
authentication  of  *lho8e  maps  may  prove  [*97 
that  they  are  true  copies,  but  they  cannot  con- 
vert fables  into  facts,  or  prove  that  the  origin- 
als were  correct. 

It  is  insisted  upon  by  the  other  side  that  this 
was  the  Cherokee  country  alluded  to  and  in- 
tended by  the  Legislature,  because,  as  they 
attempt  to  show,  all  the  other  lands  of  the 
Cherokees  within  the  limits  of  Virginia  ha<l 
been  Ixffore  ceded  to  her.  If  the  facts  justified 
such  a  conclusion,  then,  as  all  these  cessions 
were  matters  of  treaty  and  history,  the  court 
should  have  taken  judicial  notice  of  them  and 
decided  diflferently  the  case  in  Hughes,  89.  Ex- 
clusive of  such  lawful  grounds  of  judgment, 
there  is  no  more  evidence  in  this  than  in  that 
case,  that  the  country  in  question  belonged  to 
the  Cherokees. 

There  is  nothing  more  excusable  than  igno- 
rance, even  in  the  Virginia  Legislature,  of  the 
"limits  of  the  Cherokee  country:"  the  limits  of 
roving  bands  of  savages  who  had  no  occupancy 
but  of  their  huts,  and  were  sparingly  dotted 
about  in  that  great  western  region. 

No  treaty  made  with  the  Indians  ever  did 
recognize  the  lands  in  question  as  Cherokee 
lands.  Such  a  construction  of  any  of  the  treaties 
made  with  those  Indians  would  have  entitled 
the  superintendents  to  a  judgment  in  the  case 
in  Huehes,  39.  No  treaty  prior  to  1779,  did 
more  than  .settle  their  eastern  boundary  by  a 
line  of  division  between  them  and  the  whites. 

The  first  agreement  or  settlement  of  their 
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wpstern  boundary  was  in  Tty  tlio  Treaty  of 
llnpewell,  which  Wits  by  a  line  from  Lhc  Cutn- 
berinnd  to  the  Tennessee  River,  forty  miles 
above  Nashville,  lenving  out  and  at  a  great 
distAnce  the  lands  in  question. 

And  by  a  tit  aty  wiili  ilu?  Chica<uiws  in  1786, 
these  lauida  were  recojgaiztid  as  theirs,  or  "a»- 
Ki«nie(1  to  them  for  their  hunting- grounds." 

Hut  tlie  i^reat  fact  from  which  the  complain 
aut  draws  all  bia  arj^uiaents,  namely,  that  the 
Oherokees  bad  not.  In  1779.  any  other  hinds  but 
th  >^i'  Ix  idw  tin-  moiuli  of  lilt'  Tennessee,  is  not 
true.  From  their  wciiteru  line,  striking  the 
Cumberland  forty  m'tes  above  Nadivillo.  they 
did  own  the  lands  nn  iliat  river,  and  between 
that  and  the  line  dividing  North  Carolina  from 
Virginia,  and  ihcy  owned  lands  between  that 
river  and  the  Ciimlx  rland  mountains;  all  of 
which  were  finally  purclui^sKl  from  them  by  the 
Tmity  of  Tellico,  in  1805.  and  In  coming  there- 
by the  prf>piTty  f)f  the  Slate  of  Kentuckv.were 
disposed  of  l)y  her.  (See  the  tresitit^s  nf  1791, 
1709.  and  KSO"),  nci )<:iij/Jnfir  and  jnirchasing 
these  lauds  as  Chen ikre  '  n^'!  in  Vr>l.  of  Indian 
treaties.  :J4,  80,  131,  and  Siaiute  Law  of  Ken- 
tucky. Vol.  II..  page  1121.  10U9. 
08*'|  *To  pronounce  tins  to  be  Cherokee 
luud  upon  the  construe  lion  of  any  treaty,  or 
uptm  historicul  evidence.would  be  to  contradict 
the  judicial  decisions  of  Virginia  and  Kentucky. 
(Ilughc>i,  30;  8  Dana,  15.)  The  deposition  of 
General  .Inckson  contrilmtes  strongly  (  »  ]  un  e 
that  it  waa  not  Cherokee  land;  and* a  further 
proof  that  it  was  not  is  found  in  the  recitals  of 
the  ileed  from  the  Cherokcrs  to  Henderson  & 
Cotnpauy,  in  which  they  dcchve  the  Tennessee 
River  to  be  thdr  boundary,  and  daim  nothing 
below  or  westward  of  its  mouth. 

If  llm  was  not  Cherokee  country,  the  basis 
fails  of  all  the  arguments  designed  lo  establish 
Ihe  nullity  of  Clark's  patent. 

B\it  «uppj)8e  it  was  Cherokee  country,  is 
Clark's  patent  therefore  void? 

Thf  (tistinetion  in  the  Kentucky  courts  is 
tills:  if  no  cause  of  iuvalidiiy  appear  ou  the 
face  of  the  patent,  it  is  coik  luslve  at  law,  and 
no  evidence  of  any  exti  insie  fact  is  admissible 
to  invHlidate  it  {UUiLsoc's  llcirs  v.  WeU*,  4 
Bihf..  4  Monroe,  51;  5  Monroe,  213;  1 

Muof.,  i;U);  but  that  such  cvidcnfc  is  admis- 
sible when  the  statute  which  forbids  the  ap 

Eropriatloo'dedares,  alao,  that  the  patent  shall 
B  void. 

3.  However  perfect  the  complainant's  title, 
and  imperfect  the  defendant's,  the  latter  is  pro* 
tected  and  the  former  barred  by  the  statute  of 
seven  years'  limitation. 

It  has  been  shown  that  the  patent  is  not 
void  upon  its  face,  that  it  was  sanctioned  by 
the  Kentucky  Act  of  1794,  and  that  it  baa  been 
recogni/.i  d  by  judicial  decisions  in  S  Dima,  15, 
and  13  Peters,  195).  That  this  is  sulBcient  to 
admit  the  operation  of  the  statute,  was  decided 
in  3  ^yiarsliall.  miiSh/W  fMn  v.  Kinf'<  irdrn). 

The  statute  requires  that  he  should  have  a 
''connected  title  in  law  or  equity,  deducible  of 
roeord  from  the  Commonwealth."  The  origi- 
nal defendants  are  connected  by  regular  deriva- 
tion of  title,  with  the  original  utle<^  Clark, and 
is  rif'dnrp<i  from  the  Commonwealth  by  all 
tiie  Hpj)oinied  evidences  of  title. viz.:  an  entry, 
jiunrey,  and  patent,  all  of  reoorii.  The  case  is 
ihua  orooght  aa  to  title,  aa  well  aa  poaaeasion 
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and  settlement,  within  the  plain  menningoftbe 
statute.  See  ia  addition  to  the  authority  just 
cited.  White  v.  li/U:^  (7  J.  J.  Marshull.  o4'2!, 
Gaimo,  <6c.,  v.  Buford{\  Dana,  481).  and  6.1 
J.  Marshall,  453.  According  to  the  (leci.«ion  of 
the  court  in  SkiU's  Hein  (2  Slarshall.  387).  ilir 
statute  was  intended  to  help  and  protect  "ia- 
valid  titles,  "  to  protect  settlers  under  pat««l< 
which  in  fart  pjvssed  no  titli-  either  in  !;o\  ■  ' 
equity,  being  for  land  granted  *beforc  IIIU 
the  origin  of  the  settlenr  claim;  that  the  word^ 
of  the  statute,  "a  connected  tide  in  law  or 
equity,  deducible  of  record  from  the  ComuwA- 
wealth,"  '*doe8  and  must  mean  such  title  wh«o 
tested  by  its  own  face.and  not  tried  tiy  the  title 
of  others."  The  test  is,  would  it  b«i  goodagaiaei 
Uie  Commonwealth,  "supposing  no  otMr  to 
exist  on  the  ;^^round  ?" 

Tried  by  tlu^e  rules,  can  there  be  a  doutrt  ih&t 
the  claim  of  the  defendants  ia  within  the  pra- 
tection  of  the  statute? 

But  all  this  is  attempted  to  be  ev.uh  d  upon 
the  ground  that  the  claim  w.ts  within  the  (  Ik  : 
okee  country,  and  therefore  void.  Tiie  fact  4 
its  being  within  the  Cherokee  liiniLs  has  tHto 
already  noticed;  and  the  consequence  does  not 
follow,  that,  if  so,  it  is  void  and  beyond  the 
reach  of  the  statute.  {BUdsoe'K  Detuiees  v.  IFWb, 
4  Bibb,  329:  llollim  v.  Clark,  8  Dana.  15; 
v.  Biiker'i  Heirs,  1  Ben  Monroei  364;  Grajf  v. 
Grap,  2  Ben  Monroe,  2iOO:Jenningii  v.  Whitnker, 
•t  Monr(»e,  ol;  Pi'iir^oH  v.  Ilder,  4  Dsna.  ;f22; 
Cain  v.  Flj/na,  4  Dana,  GOl ;  Finieg  v.  WUkMui, 
9  Crandi.  1G4;  Bmtldtn  et  nx.  v.  Mame  «f  ol..  7 
Wheal.,  122;  Sdin'ici'  v.  <if  Yohh'J.  % 

Peters,  337;  Bagfua  v.  JJroderick,  13  Pet<;w, 
486.) 

If  this  party  ix  to  be  deprived  of  the  benefit 
of  the  statute,  because  an  adversary  clainuuit 
can  show  that  his  title  originated  in  a  forbidden 

and  unl  r.vfid  entry,  or  other  act  of  appropria- 
tion, it  must  equally  apply  to  all  s«?tUcr«  under 
junior  ^tles.  and  a  claimant,  diowing  his  elder 
and  better  approj-ri  inon.  annuls  tne  junior 
i  title  and  sweeps  awuy  with  it  the  statute  of  Mm- 
'  itations.  Because,  as  all  our  laws  confirrofd 
the  holdei"K  of  warrants  or  certificates.  &c..  to 
waste  and  unappropriated  lamls,  they  violated 
the  law  in  locating  lands  that  were  appropriuioi. 
and  their  entries,  surveys,  and  patents  mii^ 
therefore  be  void.  Why'  not  applv  the  sarofl 
reasoning  to  surveys  and  patents  founded  "n 
entries  void  for  uncertainty  and  vaffueoeas  oa 
their  face?  The  statutes  require  ana  oommaod 
that  they  shall  be  special  and  certain  in  tbdl 
description. 

If  tbia  teaaoning  prevails,  the  statnte  of  lini< 
itations  is  in  effect  repealed,  or  left  in  exiftena 
I  in  reference  alone  to  cases  which  do  not  require 
its  assistance. 

Jilt  .'<■*)■>'.  Chnpmiin  AX\(\  Jofui.tfiu .  for  appdlantS 
examiucd  the  throe  following  points: 

1.  Whether,  upon  the  ments,  the  plaintiff  ti| 
defendants  have  the  better  ri^ht. 

*2.  Whether  t  he  ai-sc  is  pro^>ei  for  the  [*  1 0<, 
juri.s<iiotion  of  a  court  of  equitv. 

3.  Whether  the  plaintitT's  claim  ia  barred  lii 
the  statute  of  limitations. 

1.  lie  drew  a  distinctioD  between  trciasnrj 
warrants  and  military  wjirrants,  a*  re.-tin  j  up«>( 
different  grouudrf,  altliough  the  law  must  gv>1 
ern  the  interpretation  of  Imth:  but  the  miliiur^ 
warrants  are  of  a  higiier  order.   The  lir. 
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like  complainant  is  perfect,  unless  it  \ye  over- 
ralci  by  an  elder  or  better  one.  In  examining 
Clark's  title,  he  pusseil  by.  for  the  moment,  the 
qtiertion  whether  the  survey  was  made  by  the 
profXT  Mirveyor  or  conformetl  lo  the  entry ;  but 
UMjuintl  whether  the  land  taken  up  was  '*  waste 
ud  unappropriateil  land."  But  Iirst  it  would 
beoeeeasary  to  disembarrass  the  {;iv*e  of  the  al- 
k^ion  that  it  had  Imh'U  already  settled  by  ju- 
didal  decisions.  The  present  plaintiffs  were 
D'X  pjirlien  to  any  prior  case.  The  first  was  in 
HWl.  26S,  where  the  question  arose  whether 
tJ>e  reoerved  lands  were  subject  to  entry  or  not. 
It  went  up  to  the  Court  of  Appeals  for  their 
opiojoQ,  who  said  that,  whether  the  land  was 
Chtrokee  land  or  not  was  a  qjiestionof  fact  dc- 
peodioi;  upon  pnMif.  and  .said  also  that  he  who 
■ffirmcd  it  would  have  the  biinlen  of  pnxjf 
opoo  him.  It  IS  admitted  that  where  there  is  a 
cw)fnil  law  with  exceptions,  he  who  wishes  to 
lirinir  himself  within  the  exccpti(m  must  show 
iL  It  Is  also  true  that  the  Act  of  1781  could 
M  devest  Clark  of  any  title  which  had  vested 
in  hira.  The  Lejrislature  of  Virjiinia  could  not 
flTect  it  uu«ler  the  constitution  of  the  State. 

Id  the  case  of  Rimlin*  v.  Clnrk  (8  Dana,  l  o). 
t'j  the  compact  l)etween  Virninia  and  Ken- 
lucky,  the  Viriiinia  law  was  the  guide^andihe 
(2K-iaiim  is  nothing  more  than  the  opinion  of  a 
S:»te  court  ti|K>n  general  law,  which  may  he  de- 
ciiied  in  different  ways  in  dilTerent  States. 
Tb<?  Keniui-ky  court  was  in  the  same  situation 
» the  Virginia  court,  and  had  no  further  ev- 
i-lence  of  the  fact  of  this  being  Cherokee 
country.  The  latter  decisicm  is  entitled  to  less 
weight .  because  the  preceding  decision  in  V'ir- 
rinia  was  looke<i  to  as  authority,  and  Iheatten- 
lioa  of  the  court  was  drawn  chietly  to  thequcs- 
two  of  fact.  In  the  aise  in  13  Peters,  the  con- 
4ructi«iD  of  the  resolutions  of  Virginia  was  not 
trjcued.  ami  the  state  of  fai  ts  before  the  court 
onw  is  not  the  .same  m  it  was  then.  The  court 
omnot  ex  nffiru'  take  notice  of  treaties  whicli 
trt  not  FUid  and  liave  never  lH'<'n  publisiu'd. 
TUi court  once  and  again  followed  the  courts 
of  Tenoetisec  in  deciding  a  (|ue$tion  of  loital 
Uw:  but  on  the  third  lime,  they  reversed  their 
101  •!  •opinion.  i)ecauM!  the  courts  of  Tenius- 
Mv  had  done  so  loo.  There  is  now.  :ls  then,  a 
'  T'  rent  slate  of  inff)rmation  before  the  cuurl. 

•  .rgiiiia  ever  put  liuiian  land  into  the  market 
Mtan  the  title  was  extinguished,  it  was  not 
(VatdcBi.'  but  tgnorantly  and  by  con- 

■trooUoD.     I      court  has  hjiid  xi  m  the  case  of 
iafcm  y.  Mclntntth,  and  ought  now  to  n*lieve 
rjinta  from  the  imputation. 
\^  Ji;/  !^  tlie  true  c<jn.Htnicti(m  of  the  Act  of 
'i;Ktn  ihiK  iH>int T    Before  the  Hevolution. 
•  f'-ai  l^riLaiu  sti»c>d  in  the  light  of  a  protector 
for  Uie  In<Iianx  against  the  intrusion  r>f  the 
while*.  claiminL'  iliut  no  title  should  In*  ac 
<|(urtd  from  ih«  in  except  by  purchase;  but  as 
iaOfaithf  title  was  unextinguished,  the  1ft 
dbm  "1  in  the  pos.st>s.<»ion  accord- 

*^U>  .;  w.i.de  of  enjoyment.  The  right 
'^y  waa  churned  to  transfer  the  occupancy 
*MD  the  title  should  be  purchasal.  It  nou- 
«PPttr>  that  the  title  to  the  land  in  c<mlroversy 
liail  not  been  exiinguishe<l  in  1770.  At  that 
tioMwebad.  by  the  treaties  of  Hani  I,al>orand 
i^Klaber  extingui^lled  all  title  to  Iimd  ex<-ept 
lillMt  weft  and  south  of  the  ridire  which 
wvidca  the  Cumberland  from  tho  Tennessee. 
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I  It  must  be  rememlwred  also  that  Virginia 
I  thought  she  had  Indian  land  within  her  limits. 
I  Up  to  177l>,  the  Cliicka-saws  had  never  Ix'en 
i  rccogni/x'd  by  the  diplomacy  of  Virginia,  who 
thought  all  the  Indian  land  was  Cherokee. 
There  was  a  claim  presented  fnnn  1 770  to  1778, 
respecting  Henderson's  purcha.se,  and  commtt 
tees  were  appointed  every  year,  who  repf)rted 
that  a  compensation  should  be  given  for  his  ex- 
penses auu  a  law  pa.s.sed  giving  him  al>out 
250.000  acres.  In  the  sjime  year,  1778,  a  rc^s- 
olution  was  pas.sed  appropriating  laud  to  mil- 
itary claimants,  covering  Hemierson's  grant, 
but  excepting  it,  together  with  the  rights  of 
settlers.  The  whole  of  the  residue  was  allotted 
to  soldiers.  In  1776,  the  County  of  Kentucky 
had  been  established.  Henderson  disclaimed 
all  legal  title  and  put  his  claim  on  the  ground 
of  a  rea.sonal)le  appropriation.  This  wjis  the 
.state  of  things  in  1770,  when  the  law  pas-sed; 
but  it  did  not  pjiss  alone.  It  was  pnce<led  by 
an  act  to  establish  a  land  oflice.  As  early  as 
1778,  a  joint  resolution  was  pa.s.-<ed  complaining 
!  of  the  dilticulty  of  land  titles  and  making  pro- 
I  vision  to  meet  it.  Virginia  intended  to  sell  only 
the  lan«ls  ihat  were  marketable,  but  none  west 
of  the  Teimeasee.  In  17H1,  when  a  change 
was  made,  and  that  land  .super.se<led  the  land 
which  had  fallen  into  North  Carolina,  there 
was  no  saving  whatever  of  any  rights.  Did 
she  believe  their  were  any  legal  rights  th<'n?  If 
so.  she  would  have  saved  them.  She  after 
wards  as.xcrte<l  her  authority  *over  the  [*102 
Imlian  lands,  but  only  claimed  a  pre  emptive 
j  right.  In  17H4,  when  the  governor  was  author- 
!  ized  to  suspend  proceedings,  she  did  not  think 
there  were  any  treasury  warrants  located  there, 
Ix'Ciiuse  military  aid  was  pn)mised  to  remove  in- 
cumlxjnts. 

What,  then,  is  the  construction  of  thcActof 
1779? 

It  does  not  put  into  the  market  any  land  to 
which  the  Indian  title  wjis  not  extinguished. 
Although  .sin-  iniirht  have  sold  the  land,  sub- 
ject lo  the  Indian  title,  there  must  be  strong 
pr<M>f  of  it,  l>ecau.se  g(x>d  faith  to  the  Indians 
ref|uired  her  not  to  do  it.  Where  is  the  law 
aulhori/.ing  it?  Where  are  the  words  in  the 
act?  There  are  none  there  lo  justify  it.  It 
would  l)e  a  violent  interpretation  to  make  her 
do  the  si.me  thinir  with  l>oth  kinds  of  lands. 
For  her  own  lands  she  asked  forty  pounds  in 
depreeiatcd  paper  per  hun<lred  acres.  Was  the 
same  price  asked  for  a  reversion  only?  lJut 
the  letter  of  I  he  law  tells  us  what  kind  of  land 
was  meant,  not  waste  lands  only,  but  unappro- 
priated lands.  Can  such  be  called  so,  to  which 
the  Indian  title  had  not  U'cn  extinguished.  .She 
only  claimed  a  r(>v»  rsion,  and  in  the  mean  time 
it  was  soleiiuily  appropriat«'<l  to  the  Imliatishy 
evj:ry  guard  by  which  kIh-  (ould  do  ii.  It  was 
inaccessible  lo  whites;  the  jMiblic  faith  was 
pledged  to  protect  it  for  an  indcllnite  period  of 
lime.  Was  not  this  appropriated?  And  is  the 
question  decide<l  by  the  court  of  V'irginia  or 
Kentucky,  or  was  it  before  them?  How  can 
they  be  unapprojiriated?  Is  it  said  that  Vir- 
ginia violal<  d  her  faith  by  pledging  Ihew  lauds 
to  the  soldiers,  and  authorizing  them  to  take 
the  lands?  She  never  meant  lo  reliiKpiish  lu-r 
right  of  eminent  domain,  andsup|>ONe  that,  for 
self  pn'seirvati«»n.  she  agreed  to  give  tluin  to 
the  soldiers,  would  it  follow  that  she  ul.s)  in- 
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tended  to  sell  them  for  moDey?  The  motives 
in  the  two  cases  are  enlirely  iHfferent.  But  if 
we  say  that  she  intended  only  to  pledge  the 
land  to  the  soldiers,  subject  to  the  Indian  title, 
it  is  not  the  spirit  of  her  legislation,  for  all  the 
lands  between  Tennessee  unci  (rre»'n  Hiverwere 
f re«  from  Indian  title,  and  «he  oftered  that  or 
a  efadm  to  tbe  reHervfttioD  In  the  Indfao  land. 
Tlie  boon,  therefore,  was  immediate.  There  is 
uo  evidence  thai  she  intended  to  force  the  In- 
dum  land  upon  the  aoldfen;  but  permitted 
liiem  t(i  v:;iit  if  they  eho^',  or  tdke  tlie  otlier 
lands.  There  is  nothing  unjust  to  the  soldier 
or  to  the  Indifin  in  this.  When  the  Indians  ob- 
jortcfl  to  the  survey,  instead  of  enfnrrin<;  her 
right.  Virginia  suspended  her  nroceedings. 
Wny  did  not  Virginia  reserve  all  Indian  lands 
instead  of  Cherokee  hinds?  Beeau-e  the  terms 
103*1  are  synonymous.  There  were  *no  In- 
dians there  ex<e|)r  Cberolceea.  From  1729  to 
1770  slie  hail  made  all  lier  treaties,  and  estab- 
]ishe<i  bouudurieii  with  C'hciokees.  Where  are 
any  with  Cbickasaws?  She  thought  then  that 
she  excepted  the  whole  Indian  land.  It  is  said 
thai  mentioning  Cherokees  implies  tliat  more 
were  there.  There  were  no  Inciiaus  on  t  h  in  side 
of  the  Blue  Ridge.  They  excepted  all  the  In- 
<lian  country  they  knew  of.  If  they  liad 
thought  their  allies,  the  Chickasnws.  had  not 
been  protected,  would  they  not  have  done  it? 
Can  any  construction  be  sustained  which 
would  seize  uj>on  friendly  Indians'  lands,  and 
protect  those  of  a  hostile  trit>er  If  jou  lielieve 
that  die  never  intended  to  open  the  Chickasaw 
lands,  can  you  sjiy  that  she  did  it  ignoruntly? 
The  great  rule  of  uli  contracts,  from  the  most 
faumble  jMUOl  one  to  treaties,  is  the  intent  of 
the  parties.  Look  al  the  injustice  and  incon- 
sistency which  w^ouid  be  charged  to  Virginia. 
But  suppose  I  am  wrong  in  all  this,  and  the 
Cberokees  wore  alone  excepted;  commissioners 
were  appomieU  at  that  or  the  previous  se&sion, 
Ijy  Virginia,  to  purchase  this  very  land.  What 
wiis  the  object  of  Vlrijinia';'  To  protect  the  Cher- 
okee, as  such For  their  persoual  benetlt  ?  Or  to 
describe  a  tract  of  country  to  l)e  free  from 
tren'^'irv  wMrratit?  Suppose  Virginia  was  mis- 
takt'ii.  uno  It  turned  out  to  be  Chickasaw 
country?  Was  not  the  intention  clear  to  re- 
serve this  land?  A  mistake  in  the  tlescription 
w^ould  not  vitiate  the  act.  Calling  the  country 
!»y  a  wron^  name  would  not  destroy  the  reser- 
vation. "Hie  whole  analo(^  of  law  is  against 
it.  A  devise  wot»:d  not  fail  if  you  can  find  a 
person  iinswerint:  tin-  description,  sllhoughthe 
name  be  wrong.  If  the  Cherokees  had  no  land 
there,  we  must  find  out  the  true  persons  intend- 
ed to  bv.  protected.  An  interpiefalion  must  lie 
adopted  which  will  further  and  fultil  Uie  spirit 
of  the  act.  If  it  can  he  shown  that  these  lan^ 
were  not  intende  d  to  U'  protected,  the  cause 
will  be  surrendered.  They  were  never  intend- 
ed to  be  put  IqIo  the  market.  It  would  oot  be 
fair  to  dn  so  to  the  purcliaser,  to  say  nothing  of 
tile  Indian. 

Buppone  I  am  wrong  in  all  this,  and  the  ex-* 

ccption  is  not  in  favor  of  the  countrv  hut  per- 
sonal, can  i;  not  Im  bhowa  tu  have  belonged!  to 
the  Cherokees?  Our  argument  was  not  to  prove 
actual  ulifJi,  liut  where  Vir'^ima  supposed  tlie 
Cherokees  to  live.  Virginia  iiad  iimtie  four  or 
five  land  offices,  and  it  is  proved  what  they  did 
not  niean  to  protect,  and  there  would  have  been 
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'  no  necessity  for  protecting  the  Cherokees,  un- 
less they  had  .supposc<i  them  to  live  on  thewo^s 
side  of  the  Tennessee  River.  Bet we'  ii  1 1 1  i .  r 
and  Tennessee  the 'country  was  thrown  [*104c 
open.    What,  then,  did  they  mean  to  protect? 

■  What  w;is  not  included  within  the  rnilitar)- 
reservation  was  not  north  or  east  of  ttte  Ten- 
nenee.  It  must  have  be«i  west  and  eoulh  of 
it.  The  argument  goes  tO  show  the  intention 
of  the  Legislature. 

But  to  the  pohit  whether  this  was  not  actu* 
ally  ('herokce  country.  In  examining  this  fact, 
what  sort  of  evidence  will  be  required?  Is  it 
tbe  evidence  of  a  taw.  or  treaty  with  the  United 
8tates?  Must  we  sliow  ordy  )"imn  facie  evi- 
dence? or  j)ro(iuce  a  treaty  with  the  United 
States?  The  question  is  one  of  wi^vr/j  and  tuum. 
Is  the  Treaty  of  Hopewell  conclusive'*  Tlie  *?« 
tablishmeut  of  the  Inmudary  will  dei;idc  whether 
Portcrfleld  or  Clark  is  the  owner  of  this  prop 
erty.  and  this  is  a  judicial  quet<tion.  The  t\\i^ 
tioii  of  boundary  may  be  a  poluiiyil  queiiion 
generally,  and  tlie  courts  cannot  decide  between 
s^n  ereiirn  powers,  but  they  arc  hotmd  to  dwide 
a  quesiion  of  propertj'.  Neither  the  cxucuiive 
nor  Legislature  ciin  act  upon  it.  If  a  law  were 
passed  giving  tbe  property  to  Porterfleld.  I 
would^iink  it  an  insult  to  the  court  to  offer  it 
here.  If  this  were  a  question  between  the 
Cherokees  and  the  United  States,  it  might  be 
doubtful  how  far  it  could  be  considered.  Bet 
if  the  treaty  had  not  settled  the  point,  and  nl< 
stained  from  doing  so,  the  court  would  then 
take  it  up,  an  they  did  in  Arredondo*»  case. 

The  Cflse  in  11  Peters.  18(5,  was  correctly  de 
cidc^,  because  where  two  sovereign  pdwen 

!  ngree  as  to  their  boundaries,  it  declares  that 
their  jurisdictions  come  up  to  the  line  and  bind 
the  citizens  of  each.  But  if  a  claim  topropeny 
had  lieen  made  in  the  part  tmnsferml.  wouM 
the  court  say  that  the  right  ^  t!ie  soil  had  ali!*> 
passed  with  the  change  of  jurisdiction?  In 
of  cession,  rights  woidd  be  adjudged  by  thr 
lawfi  which  prevailed  before  it  took  place,  nnd 
it  is  only  the  juristliction  and  sovereignly  which 
passes  over.  But  in  this  case,  there  is  no  quis^ 
tion  of  sovereignty  involved.  Tin-  rn\ity  i)f 
Hopewell  never  iiiteudcd  to  nettle  qut^'siiotis  of 
property.  All  it  intended  was  to  fix  the  bound 
ary  as  to  the  jurisdiction  of  the  parties.  Tht 
same  remarks  apply  to  the  case  in  14  Peters;. 
North  Carolina,  in  \HK\.  marked  out  a  line, 
and  in  1784,  extended  it  towards  the  Indian^, 
givitig  the  surveyors  powur  to  open  otTlcex.  ami 
protecting  the  Indiiius  as  to  the  rest,  and  it  was 
doubt eil  whether  the  Act  of  1784  did  not  rqpeai 
tbe  protection  of  1783. 

The  title  arose  Utween  1794  and  1797  when 
the  line  was  run,  and  it  was  necessary  to  io 
quire  at  what  time  the  line  was  adopted.  The 
question  of  title  depended  iifvon  the  fad 
whether  the  property*  was  in  the  Indian  [*  105 
territory  or  not:  and  tliis  coitld  be  setifed  only 
by  the  contraclincr  parties.  P,ut  'hat  i  .a-e  is  not 
analogous  to  tliis.  The  question  is  n(»t  whether 
or  not  Virginia  had  a  right  to  legislate  ovcf  it* 
or  a  political  question  at  all.  The  Chickasaw* 
or  Cheroiiees  have  no  interest  at  all  in  it. 

From  1789  to  1779  the  Cherokees  were  recoi: 
nized  asowning  laiul  in  the  \v»    ,  Imt  the  Cliickn 
wiws  were  not.    In  17t»a,  the  pnjclumuiioa  of 
the  king  proliilnted  any  person  from  acquirinu 
land  west  of  the  mountains,  ami  thi>  harl 
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DOC  Iwvn  rhanjTcd  by  Vir^jinia,  but  reco^inizcd 
in  177fi.  (Chap^  1,  p»ij;c  3oO  of  Hrviml  Cotle.) 

Gwrge  Walton  ami  others  kjiv  in  Ibeir  peti- 
tioo  that  ihe  proclamation  prevented  tliem  from 
rnmpU-liDjf  Ibc-ir  title.  (Journal  of  the  House  of 
rvkgaU*  of  Virginia,  for  1778.  pages  64,  97.) 

Tri'atlcs  hati  l>evn  made  with  the  Ohcrokecs 
It  Hani  Lalwr,  I^ochaU'r,  Fori  Slanwix.  Hen- 
ilrr*on  had  pun-based  up  to  the  ridge  which  di- 
ridt-sthe  Teunes8ee  from  the  ('umb(,'rlnnd.  The 
purchase  wa.s assumiil  by  Virginia. and  llender- 
H'D  compensated.  Inijuirj*  was  made  of  the 
chiefs  a.')  to  the  nature  of  the  puroha-^e.  and 
commifis^ioDerN  apixiinted  to  take  tenlimony. 
(For  these  procecilingssee  jounml  of  May,  1777, 
Mgw  41.  49.  r,6.  65.  70.  20.  41.  48.  136;  and 
W  1778.  pages  30.  36.  70.  and  Nov.,  1778, 
pa^w  79.  91.) 

A»  J'oon  as  the  art  passed  for  Henderson,  the 
roiolutioD  was  puw>4.'d  appropriating  land.s  for 
'be  «»ldierM,  In  the  act  there  is  a  reference  to 
the  Pmclumntion  of  1763;  in  the  Act  of  1779 
for  settling  titles,  no  claims  are  recognized  in 
oMMxition  to  the  proclamation;  all  others  are. 

Wliat  was  in  fact  the  Cherokee  countr}'  in 

i:7«? 

The  Treaty  of  Hoi>ewell  does  not  touch  this 
point.  It  intended  to  act  for  the  future  and  not 
for  the  past.  The  lines  described  in  two  clauses 
<li>  rjrtt  touch  each  other,  but  leave  a  gap.  It 
wnakl  have  been  impos.«iiblo  to  trace  the  lino 
btvcen  the  ChcrokeiM  and  ('hickitsaws  by  a 
■urryor,  for  it  would  <lei)end  upon  the  fact 
where  they  HvchI;  and  they  might  have  ha<I 
jaiat  occupancy.  No  one  ever  treated  with  the 
Tiifkwiws  until  1783. 

But  b  there  nothing  to  show  that  this  wtis 
berokee  country  in  1779? 
Tboe  k  the  evidence  of  Mr.  Force,  a  disititer- 
oledwitfieas.  au  tx  parit.  He  produces  fouriet^n 
iaa|M  from  175.')  to  1778.  ma(le  by  French  and 
BmWi  a    '     :'y.  which  put  the  Chickasaws 
•WTb  of  i  .  .     .  ■  35.  atid  the  Cherokees  north 
•  m.  The  river  Tennessee  is  called  in  these 
1  mapR  the  river  of  the  C'heroket*s,  and  ihey 
l<M*f  are  place^l  'as  far  west  as  the  Missis- 
By  the  Treaty  of  Fort  Stanwix  the  Ten- 
River  is  the  south  Iwundary  of  the  Six 
ami  the  Cherokees  are  over  it. 
The  Cherokees  were  recognizeti  as  owners  by 
V'r.'ir  i  I  in  1769,  because-  she  wanted  to  pur- 
::  <m  them  all  north  of  3»l. 30,  to  extend 
usbouodary  with  North  Carolina  to  the  Mis- 
iMipp-       .  i  l  i-.  -sof  the  Hou.se  of  Delegat(«.) 
lioro  .  replie<l  that  the  Cherokees 

<^4l|d  tkul  cuDaeul  to  it.    So,  at  L<>chal)er.  in 
rJO.  they  w.  re  recognizee!  as  taring  within  the 
of  vince  of  Virginia,  because  she 

wiiti  ihem  and  a.s.'xigned  to  them  the 
Wl  ^de  of  ilie  line  therein  descritK'd.  as  to 
tbtVMOle  extent  of  Virginia.    So  in  the  letter 
of  Lord  Dunmore  in  1772.    In  the  articles  of 
•^"v**  bctwcco  Virginia  and  th<'  Cherokees  in 
a  hoe  is  agreed  u|>on.  and  no  white  man 
■    lielow  the  said  iKiuiiilury.  Virginia 
t  have  intendeil  that  this  should 
up  in  1779. 

^(  <  nt  into  a  minute  exam 


itoD  of  it.  and  traced  its  history.] 

barred  oy  the  stat- 


ic 18  said  I  ha' 

limitation,  i  ilutc  is  intended  to 
''ilect  hiin  who  can  trace  a  title  from  Uie  Com- 
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monwealfh,  and  is  a  special  law.  There  is  an- 
other and  general  act  of  limitations,  and  where 
this  is  the  oise  the  special  law  nmst  Ik?  con- 
strued strictly.  Clark's  title  cannot  Imj  tried,  as 
is  alleged,  by  itself,  la-cause  a  part  of  the  grant 
has  been  .sold,  as  appears  from  the  reconl.  and 
it  is  nowhere  .shown  what  part.  The  title  pro- 
fesses to  Ik-  from  a  land  oftlce  treasury  warrant, 
and  upon  land  seiuth  of  the  Tenne.'^.see;  it  is. 
therefore. void  upon  its  face,  and  not  within  the 
fair  construction  of  the  act.  the  third  section  of 
which  says  it  shall  not  apply  to  cases  of  con- 
flicting titles.  The  preamble  of  the  law  shows 
it  was  intendetl  to  ap|)ly  only  to  a  particular 
cla.ssof  cases,  and  not  those  within  the  military 
district. 

Mr.  Justice  Catiion  delivered  the  opinion  of 
the  court: 

For  the  principal  facts,  we  refer  to  the  state- 
ment of  the  reiwrter. 

The  tirst  ((uestiou  in  order  prcscnte<l  by  the 
bill  depends  on  the  validity  of  the  complain 
I  ant's  title.  Hut  as  that  of  the  defendants  is  the 
'  elder,  and  Clark's  entries  not  objected  to  on  the 
!  groun<l  that  they  arc  void  for  want  of  specially; 
and  the  survey  and  patent  fovmded  on  them  be 
ing  in  conformity  to  the  l(M.-ation.s.  we  will  at 
(mce  proceed  *to  the  main  question  f*107 
presented  by  the  bill;  that  is,  whether  Clark's 
entries  were  made  in  the  Chcn)koe  country  or 
limits,  and  therefore  voitl  for  Ibis  reas<MJ  as 
against  PorterlieM's  sul»se(|uent  entries:  The 
tirst  l)<Miigi»n  treasury  warrant.^,  and  the  IilhI  on 
niililary  warrants.  Yhe  Act  of  177J>.  by  virtue 
of  which  Clark's  entries  were  made,  e.\c(  ple<l 
the  Cherokee  lands  from  l<H-ati(>n;  aud  if  the 
land  in  dispute*  (in  October.  1780)  was  such, 
then  Clark's  entries  are  void,  if  not.  they  are 
valid;  and  this  fiwt  iK'ing  fouj)d  either  way. 
will  end  the  controversy.  We  are  called  on  to 
find  the  fact;  and  as  it  has  Wh'U  agitat<*d  in  re- 
gard to  this  title,  for  nearly  si.xty  years,  un(  <»ni- 
mon  care  has  Ik'CU  bestowed  on  the  question, 
and  a  second  argument  been  ordered. 

The  defendant's  title  came  Ixjfore  this  court 
In  Cfnrk  v.  Smith  (13  Feters.  200),  when  the 
entries  of  Clark  were  pronounced  special;  and 
the  survey  ami  patent  declared  to  conform  to 
the  entries:  And  in  which  ca.-^e  it  was  also  hehl. 
that  il  was  immaterial  whether  the  entry  was 
made  on  the  lands  claitned  by  the  Chickasaws 
or  not;  it  could  only  be  obnoxious  to  tin*  pro- 
visions of  the  statue  of  1779.  if  made  on  lamls 
reserved  from  location  by  that  act;  and  the 
lands  tif  the  Cliick>i.<«aws  were  not  thus  reserved. 
So  it  had  l»een  decided  by  the  Court  of  Appeals 
of  Virginia  in  Marn/mll  et  al.  v.  G'turye  It. 
Clark  m  1791  (Hughes's  H..  40).  and  which 
was  allirmed  in  llnllin*  v.  Clark,  by  the  Court 
of  Appeals  of  Kentucky,  in  1839  (8  Dana's 
Rep.,  26). 

The  reservation  is,  "  No  entry  or  Ux'ation  of 
land  .shall  be  admitted  within  tbe  country  aud 
limits  of  the  Cherokee  Indians."  The  bill 
alleges  the  entry  of  Clark  to  be  within  the  ex- 
cepted lands. 

The  tirst  inipili^  we  will  make  is,  how  far 
the  contest  stands  alTecled  l)y  former  declsi(ms. 
nuide  by  the  C-ourt  of  Aptx-als  of  Virginia,  by 
this  court,  and  by  the  Court  of  Appeals  of 
Kentucky. 

As  to  patents  made  by  Kentucky,  on  war- 
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rants  isMued  by  that  Siala  ufu.-r  llie  Chii  kasaw 
title  was  extinguished,  for  lands  west  of  Tcn- 
nossef  River,  in  ihv  ruse  of  Clftrk  v.  Smith  as 
an  ailjudicaticui  i>  (iimt  to  the  point  tliat 
Clark's  (Mtent  is  superior  to  stub  titles.  Tbie 
may  be  true,  and  yet  Clark's  entry  be  void;  as 
Kentucky,  it  1794.  "not  only  autliorized,  but 
made  it  tlie  imperative  duty  of  the  register  to 
issue  a  patent  on  the  cerliticute  of  survey;  as 
he  seems  to  have  done  in  oboilience  to  the  act. 
We  (Htiiiot  atlmit  that  a  pat<  !it  tliusissm'd  pur- 
suant to  the  authority,  and  mandate  of  Uie  law, 
can  be  deemed  Tofd.  merely  because  the  entry 
108*]  of  tlu-  p;it.  iitcc  wa*;  invalid."  We  ♦use 
the  language  of  the  Court  of  Appeals  of  Keti 
lucky,  in  the  case  of  BoUin»  v.  Vtark  (8  Dana, 
28). 

If  Clark's  entry  was  made,  however,  on  land.» 
reserved  from  location  by  the  Act  of  1779. 

then  it  is  void,  benuisf  the  act  did  not  rtpcn  tin- 
land  ollU-e  for  such  purpose,  nor  exteud  to  itu.' 
exoepttnl  lands:  and  wheUier  the  exception 
rm'rving  the  Cheroket!  country.  Includea  tlie 
lands  west  of  Tennesee  Hiver,  w»is  in  1779,  and 
is  now.  a  matter  of  fact,  as  already  staled,  for 
the  court  lo  ascertain.  ThU  fad  is  not  con 
eluded  by  the  ease  of  Clark  v.  Smif/i.  althouirli 
materially  intluenced  by  it  That  adjudication, 
so  far  as  this  question  wiv*  involved  in  it,  is 
fouuiied  niuinlv  on  the  ca.se  of  T/nmoi^  }fitr- 
»hnU,  George  }fnterft  nl..  Suim  rinffmients  of  the 
Virginia  State  Liuf.  v.  Georye  RiHjfm  Clark, 
(Hughe«'«*  Kep. ,  Jifl).  in  a  suit  by  careat,  to  re- 
strain C  lark  from  obtaining  a  patent  on  the 
survey  founded  on  his  entries;  two  entries 
having  been  included  in  it.  The  cause  was 
tried  i)efore  the  Court  of  Appeals  of  Virginia 
in  17U1,  on  the  caveat,  Alcd  tn  1786.  The  first 
fact  agreed  by  the  parties,  and  submitted  to 
llie  court,  was  whethei  the  locations  of  Claik 
could  be  made  west  of  the  Tennesee  liiver  on 
treasury  warrants;  nr.  in  other  words,  whether 
that  country  \v:is  reswrved  from  location,  !is 
being  the  country  and  limits  of  the  Cherokee 
Indians.  The  court  held  '*  the  solottoii  of  tlie 

auestion  to  depend  on  a  matter  of  fact  to  be 
ecided  on  evidence;  and  none  such  appearing, 
or  being  supplied  by  any  law,  charier,  or 
treaty,  produced  or  suggested,  which  ascer- 
UtiuMl  what  the  country  or  limits  of  the  Chero- 
kei'S  was  in  1770,  no  solution  of  the  question 
could  Ik'  given,  except  that  it  wns  the  opinion 
of  the  court,  that  the  |)arty  u  hose  interest  it 
was  lo  eKtend  tlM  exception  to  the  land  in  dis- 
pute, must  prove  the  land  to  he  within  the 
description  of  that  exception."  All  the  other 
qaeaUons  were  sJso  decitled  against  the  cavea 
tors,  and  the  r-irfut  ordered  to  b<'  disniiH.sed. 
The  judgment  in  effect  ordered  that  a  patent 
should  issue  to  Clark  on  his  survey;  and,  in 
fact,  adjudged  the  belter  right  to  be  m  him.  A 
suit  by  caveat  wns  the  ordinary  mfnle  of  trying 
lilies  in  Virginia,  before  a  patent  issued,  and 
was  equally  conclu.Hive  ou  the  parties,  as  if  it 
had  been  by  bill  in  equity;  this  is  the  settled 
doctrine  of  Kentu(  ky.  and  also  Tennessee;  and 
must  be  so  from  the  nature  of  the  suit.  The 
power  and  jurisdiction  of  the  courts  to  try 
titles  in  tliis  manner,  are  conferred  by  statute, 
which  are  very  similar  in  the  titates  named; 
the  practioe  as  to  the  mode  of  proceeding,  and 
the  effect  of  the  jud'.;ment  Iwiug  the  same  in 
each.   For  evidence  of  this,  we  refer  to  the 
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many  *cti.ses  reported  by  Hughes;  and  J*  101) 
the  cases  of  Peck  v.  Eddington  (2  Overt.  [Teiin  ] 
liep  .  :«1):  liiipf/v.  Xorrui  {4\crfr.  K..32«); 
and  Peeler  and  i'itmi>f^ellv.  Xorrmi^-i  Verg.,3:}7). 
•*The  powers  of  the  cotirts  (it  is  said  in  Bugf/ 
v.  JV'>rrw).  will  be  found  co-extensive  with  any 
conflicting  rights  two  claimants  may  have, 
where  the  defendant  is  attempting  to  perfect 
his  entry  into  a  grant  by  survey."  Each  partj^ 
ha<l  the  privilege  in  the  case  of  The  Suptrin 
t,  iiiU  ntKt  v.  Clark  tit  ^uliinit  sucli  facl.s  us  wt  rr 
material  to  sustain  his  right;  if  not  agreed,  so 
issue  could  be  asked,  and  a  jnry  impandeJ, 
to  lin<l  <m  the  contested  facts.  They  were  all 
agreed.  On  these  the  court  pronounced  on  the 
law  of  the  case,  and  determined  who  had  the 
better  claim  to  the  Und,  and  awarded  to  Idm 
the  patent. 

Toe  plaintiff  or  defendant  may  introduce 

more  or  lesa  evidence  to  ^ustain  his  claim -."but 
if  he  fail,  lie  cannot  \m  lieard  to  siiy,  in  a  j-lt- 
ond  suit,  his  princi|ml  evidence  of  title  was  not 
intrfKluced  in  the  first,  and  therefore  he  will 
try  the  stune  'xsawv  again  in  another  fonii  of 
proceeding  on  different  and  better  evideiav. 
( (  V<  rg. .  3S7,888;  Outram  v.  Mwwoood,  3  Eart't 
U..  :r)7.) 

The  jiiiii  nt  !K  iii_r  auanled  to  ('lark,  it  was 
adjudged  lliat  he  slioidd  lake  the  land  in  fi-e; 
and  the  whole  legal  e&tut(t  and  seisin  uf  thi 
Commonwealth  in  the  lands.  Had  the  judg 
ment  lH*en.  that  do  patent  issue  to  George 
liogers  Clark,  then  he  wouhl  have  been 
wtopped  to  controvert  the  suixjrior  right  of  the 
superintendents.  If  he  wouUi  have  been 
estopped,  so  were  the  superintendents,  on  the 
judgment  being  the  other  way.  (4  Yerg..  JIJIS  » 
Estoppels  are  mutual.  (4  Com.  X>.  Estoppel, 
B.)  Ttiey  run  with  the  land,  into  whose  hands 
soever  the  land  comes;  l)y  which  tlu'  parlies 
and  all  claiming  under  them,  as  well  as  the 
courts  are  bouna;  were  it  otherwise,  Htigatioo 
would  be  endles.s.  Such  is  the  established  rule. 
{Trerinan  v.  lAnrreiiee,  1  Balk.,  376,  reported 
also  by  Lord  Raymond.) 

The  suiH  rinleiideiif were  then-fore  estoppe<l 
by  the  judgmenl  of  the  Court  of  Apin-aU  of 
VirginM  from  averring  that  Clark's  entry  Uy 
nithin  the  Cherokee  country:  and  how  was 
i'ortertield  affected  bv  that  judgment? 

By  the  Act  of  N(»v'  1787,  opening  the  mili- 
tary laiKls  to  location,  those  west  of  Tennesee 
Uiver  inclusive,  the  otbcers  were  auihori/ed  to 
appohlt  so  many  of  there  ntimber  superintend- 
ents Jis  they  iniirht  deem  proj>er  to  hx^ste 
(after  selections  by  survey  had  lH?en  made)  all 
the  claims  of  the  ofBcers  and  soldiers.  For  tht;i 
punjose  they  were  given  authority  to  select  the 
lanas  and  distribute  them  among  *lhe  [*!  10 
claimants  according  to  their  rt^spective  rank*'. 
The  Act  of  Dec.,  I7b2,  makes  more  distuict. 
and  further  provision,  and  gives  increased 
power  to  the  vuperintendeuts.  The  entire 
country  reserved  to  the  uses  of  the  military 
claimants  was  surrendered  to  the  possessioa  of 
the  «uperinlendents,  us  trustees.  fn)m  which 
they  might  select  any  lands,  to  comply  with 
the  purposes  of  the  trust;  as  such  trustees  hi 
possesnion,  they  hat!  the  right  to  tin  the  carr.ir 
against  ('lailc,  after  they  had  selected  the  land, 
or  any  part  of  it  (located  by  him),  for  the  w 
of  the  otticers  aiifl  soldiers.  When  selected  ami 
surveyed,  then  the  surveys  were  to  be  drawn 
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Un  and  allotted  m  chance  misdit  determine; 
aftor  vhich.  the  party  thttt  enutled  was  au- 

tl)oriz^i  to  enf'T  of  record  hy  jui  ordinary  locA- 
tioD,  tiie  number  he  drew  in  the  lottery.  Por- 
lerAvM  drew  the  lands  ael  forth  in  the  bill;  to 

protwt  his  entries  tlip  rarrat  was  filed,  as  well 
m  to  pn>tect  others  set  forth  in  the  record  ad- 
jofaiine  PorterfleldV :  and  also  to  maintain  the 
U'-Qtral  ri^hl  of  all  thf  rl.iimritTts  entitled  eJt- 
clu>ively  to  locate  in  the  riaierved  lands. 

As  Clark  would  have  been  estopped  to  deny 
the  nsjht  i-f  the  '■nix  rii',trn(l<  nt'^  (luul  they  been 
!'U«t*s<fal(  to  4ippn>priale  ilie  land  in  dispute. 
;t  is  dithcult  to  »ay,  thftt  Portertield,  for  whose 
Vnertt  especially  the  Mnf«/«tnt  was  prosecuted 
jj  those  acting  for  his  use,  is  no\  alsoestoppeil. 
Ml  the  principle  of  niutuality.  It  is  hardly 
tv>#ible  to  separate  the  right  of  those  acting]? 
I.-  truste«s.  from  that  of  the  C4*tui  que  trust; 

a-*  the?  prw;i*e<lingH  and  judgment  in  the 
Mit  by  raT^at  are  not  set  up  as  a  defense  in  any 
iBanner.  we  can  only  look  to  them  ««  funiiRh- 
inir  i:v)!rent  rt  it^on^  ilad  it  could  not  be  proved, 
daring  the  time  the  caveat  was  pending,  that  the 
laiidi  west  of  the  Tennessee  River  were  part  of 
IL  Cht  rok.^-  (  ountrv  in  1779. 

la  lii/G  case  of  Olark  v.  iSmit/i,  no  evidence 
«M  prodneed  to  the  oourt,  other  than  that  for- 
Liihovf  h\-  fhe  treaties  with  tfii-  Clicrokees  and 
i.faickafiaws;  together  with  the  history  of  the 
rntmirr:  and  which  where  existing  and  open 
V.' the  Court  of  Appeal"  of  VirpriiiiH  hi  1791; 
ricept  the  treaties  made  since  that  time;  and 
tlMK  we  tlioui^t  had  no  material  inflnence  on 
iho  qii**^tion :  nnd  therefore  on  '.!)•'  evidenrc 
\km  t>efore  us,  it  was  det  litr<  d  that  Clark  n 
titk  waanot  open  1o con trover'^y  on  the  groinid 
•ht-n.  a?»  no\v^  a<i-TiTT»pd,  that  the  land  when 
\fC%Ud  lay  within  lUv  country  of  tlic  Cherokee 
hidjana. 

Do«.-s  the  record  before  us  and  the  other 
uuttenj  :idduced  furnish  additional  evidence  to 
chu>ge  the  raauU  of  tlmt  concluaion?  As  it 
^(■es  not  appear  in  the  cases  referred  to,  what 
111*1  existing  treaties.  *contract«,  and 
iLit<Teourse  with  the  Cherokcea  had  been  in 
irSL,  a  reference  will  be  made  to  them,  so  far 
•I  tlicnr  vnny  affect  this  controversy.  During 
'lie  British  colonial  govermncnt  of  \'irLMiii;i. 

t-uteni  limiMilnm>^f3MCokees  commenced  six 
nules  above  the  Long  Island  in  Holsioii  Uivt  r 
^am  in  the  County  of  Sullivan,  Tenneisaee), 
pool  theooe  to  CumtK#KiMl  Gap;  then  to  the 
ti«ad  of  the  Kentucky  Uivc  r,  and  down  [hv 
tJuat  to  the  Ohio.  'Tbis  line  rati  down  the 
ruoborland  Mountain  fro^  Holitott  River  to 
'tie  flap,  and  tncludeil  in  p:irl  the  greut  roud 
|r«D  Vii^pnia  to  Kentucky  pa.^iiig  tbroii(.di 
pCXniberiaiid  Gap.  Tlie  citizens  of  Virgitiiu 
4ttled  on  Ilie  road,  and  ^e^t  of  the  line,  irri 
tatfcia  OQ  part  of  the  Cherfikees  wtvi  tb<-  con- 
«qnBBoe.  Id  July.  1777,  the  Long  Island 
T    ^  r:.ide  at  Fort  Henrj-.  standing  :it 

ti^  irf^iH-ui.  iXf  that  iTf*aty  tbc  indiitn  tine  was 
laaO^VM]  further  west;  commeucing  nix  miles 
Uoir  r>  '  •  i:  1  ind  running  with  the  riv(  r 
i  Cloud's  Creek;  being  the 
below  Rogeravillc,  in  Hawking 
.  and  a  Tew  miles  Iwlow  that 

 to  a  high  point  of  Cumberhmd 

I, A  few  miles  Delow  the  Gap;  here  the 
it  was  the  only  one  bmnm 


Virginia  and  the  Oherokeea  exiatiog  in  1790 
(when  the  land  law  was  passed),  except  the 

boundaries  established  bv  the  uranf  to  Richiud 
Iienderson«&  Company,  dated  in  March,  177fi; 
the  extent  and  effect  of  which  will  be  presently  . 
seen.  As  the  Tn  aty  of  1777  hfti«  a  most  im- 
portant bearing  on  the  facts  thereafter  slated, 
its  material  parts  are  given. 

"Article  8<1.  That  no  white  man  shall  be 
8u tiered  to  reside  in  or  pass  through  the  Over- 
hill  farms  without  a  t>ro])er  certincate,  signed 
by  three  magi<?tnit(«s.  in  tlic  Cotinty  of  Wash- 
ington, in  Virginia,  or  in  the  (Jounty  of  Wa- 
taugo  in  North  Carolina,  to  \k  produced  to,  ftod 
approved  by  the  agents  at  Chota.  Any  pcrsnu 
failing  or  neglecting  to  comply  herewith,  is  to 
be  apprehended  by  the  Cherokees.  and  deliv- 
ered to  the  said  agent,  who  they  are  to  assist 
in  conducting  to  the  commanding  officer  at 
Fort  Henry ;  and  the  said  Cherokees  may  apply 
to  their  own  use  all  the  effects  such  persons 
may  l)e  in  possession  of  at  the  time  thay  are 
taken  in  the  iintion.  And  shoidd  ajiy  runaway 
negroes  get  into  the  Ovcrhill  farms,  the  Chero- 
kees are  to  secure  them  until  the  agent  can 
;  give  nofii'i'  to  the  owner,  who.  on  receiving 
them,  are  to  pay  such  a  reward  as  the  agent 
may  judge  reasonable. 

"  Article  'th.  Tliat  all  white  men  residing 
in  or  pas.sin£  through  the  Overhill  country, 
properly  authorized  or  certified  as  aforesaid, 
*are  to  he  protected  in  their  pi  i-sons  and  [*1 1 2 
property,  and  to  be  at  liberty  to  remove  in 
safety  when  they  (1(  sire  it.  If  anv  white  man 
shall  murder  an  Indian,  he  shall  ne  delivered 
u|)  to  a  magistrate  in  Wasljington  County,  to 
Ik  tried  and  put  1o  de:;t]i  according  to  the  laws 
of  the  State.  Antl  if  any  Indian  shall  murder 
a  while  man,  the  said  iudiau  shull  bv  put  to 
death  by  the  Cherokees,  in  the  presence  of  the 
agent  at  Chota.  or  two  msiiistrates  in  the 
County  of  ^Vashington. 

"Article  5th.  That  its  many  white  people 
have  settled  on  lands  below  the  boundary  be- 
tween Virginia  and  the  Cherokees,  commonly 
called  Donelson's  Line,    which  lands  the^' 
have  respectively  claimed  in  the  course  of  this 
fresty,  and  which  makpfl  it  neoewary  to  fix  and 
<'\tend  a  new   liouulaiy,  und   lo  niak»-  a  just 
1  and  equitable  purchase  ot  the  iaud8  coolaiued 
I  therein,  it  is  tlierefore  agreed  by  and  between 
tliesui<l  conii:ii-'^ion<T •■  in  Ix  lialf  of  tlic  ("oin- 
I  monweailh  of  \  ir^inia,  ol  the  one  part,  aud 
I  the  snbBcribing  chiefs  in  behalf  of  the  said 
Cherokees,  on  ilie  oilier  i»arl .  in  free  , in d  >>prn 
ire^lv,  without  rt  siritiiH,  feat.  re>u  \  e  or  t<»m- 
I  pulsfon  of  either  party,  that  a  Iwiundary  line 
Ix'twi'cn  the  pe(i[>lr  of  \'irL:inia  and  the  (  lu  ro 
kces  be  esiUiblishi.d,  uml  the  laudn  wilLin  ibe 
same  be  sold  and  made  over  to  the  said  Com- 

monwealth:  whicii  line  i<  to  beirin  al  the 
lower  corner  ol  l><nielsoni>  Line,  on  the 
north  side  <»f  the  river  Holston,  and  to 
run  thence  down  that  river,  ae<'oi<iinLr  to  llie 
meantlers  tliereof,  aud  bitulinLC  fliereon,  iriclinl- 
ing  tlie  Great  Island  tO  the  niouih  of  Cloitd'a 
Cicek,  being  the  fif'C<)nd  creek  below  the  \V;ir- 
rior's  Ford  at  the  mouth  of  Catter's  V:illey , 
the!  '  nuinii;  a  slraii^hl  lini;  to  a  hii^h  point 
;  on  CumherUuid  Mountain,  Ixitween  three  and 
live  nule«  below  or  westward  of  the  great 
gap  which  leads  to  the  settlement  of  the  Ken- 
tucky. 
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"This  last  mentioned  line  le  to  be  consld- 

pt(h\  ns  the  boundary  between  Virginiu  uiul  ihv 
Clu  r()k(M,*s.  And  all  the  lands  between  the 
sniil  litic  and  thai  ran  by  Colonel  Donelson. 
and  between  the  siiid  river  and  Cumberland 
Mountain,  low  as  the  new  boundary,  is  to 
be  the  present  purchaae. 

"For  which  trncl  of  1  nn!  or  so  mucli 
thereof  as  may  be  wiiljiu  the  limits  of  VirMinia 
when  the  lumndary  between  the  Stalea  of  V ir 
Rinia  and  North  Carolina  is  extended,  the  said 
commissioners  agree,  in  behalf  of  the  Com- 
monwealth, to  give  to  the  said  Cberokeea  two 
hundred  cows  and  one  hnndnu!  sheep,  to  ]k- 
delivered  at  the  Great  island  when  the  said  line 
shall  be  run  from  the  river  to  Cumberland 
Mountain,  to  which  the  said  Clierokees  prom- 
113*J  ised  to  send  deputies  *and  twenty 
young  men,  on  doe  notice  of  the  time  being 
given  them. 

"  And  for  and  in  ccmsideration  of  the  said 
8to(  ks  of  cattle  and  sheep,  the  eald  chiefs  do, 
for  themselves  and  their  nation,  sell,  make 
over,  and  convey  to  the  said  CommonweaUh. 
all  tlie  lands  ( ontaineil  witliin  the  above  de- 
scribed boundar)',  and  do  hereby  forever  quit 
and  relinquish  all  right,  title,  claim  or  interest  in 
and  to  th(  said  lunas  or  any  part  thereof;  and 
ihey  agree,  thai  the  same  may  be  held,  enjoyed 
and  occupied  by  the  purehaders.  and,  that  they 
have  a  just  riL'lit,  ami  are  fnlly  alile  to  sell  and 
convey  the  said  lands  in  as  full,  clear,  and 
ample  a  manner  aa  anr  landa  can  poambly  be, 
or  ever  have  Ixx-n  sold,  made  Over  or  conveyed 
by  any  Indians  whatever. 

'  *  Article  Oth.  And  to  prcvmt  aa  far  as  pos- 
BihU-  any  cause  or  preU;nse,  on  either  side,  to 
break  and  infringe  ocrihe  peace  so  happily 
establi8he<i  l)elween  Virginia  and  the  Chen»ees. 
it  is  jigreed  by  the  commissioners  aforesaid  an  1 
Indian  Chiefs,  that  no  white  man  on  any  pre 
tense  whataoevm'  ahall  build,  ))lant.  improve, 
aellle.  hunt,  or  drive  any  stock  below  the  said 
lx)iindary,  on  pain  of  being  drove  off  by  the 
Indians,  and  his  property  of  every  kind  bdng 
taken  from  him.  But  all  persons  who  are,  or 
may  hereafter  settle  above  the  said  line,  are 
(juietly  and  peaceably  to  reside  thereon  without 
being  molested,  disturbed  or  Iiindered,  by  any 
Cberolcee  Indian  or  Indians;  and  should  the 
8t(K'ks  of  those  who  settle  near  the  above  line, 
range  over  the  same  into  the  Indian  land,  they 
are  not  to  be  claime<l  by  any  Indians,  nor  the 
owner,  or  any  persons  ft>r  him.  be  prevented 
from  hunting  them,  provided  sucli  person  do 
not  carry  a  gun ;  otherwise  the  gun  and  slock 
aif'  both  forfeited  to  the  Iii  li  nis,  or  any  other 
nerson  who  on  due  proof  can  make  it  appear. 
Nor  is  any  Indian  to  hunt  or  to  carry  a  gun 
within  the  said  purehasc,  without  liet  iiRe  first 
obtained  from  two  justices;  nor  to  travel  from 
any  of  the  towns  over  the  hilla,  to  any  part 
within  the  said  bomidary  without  a  pass  from 
the  agent.  Thin  uriiele  slmll  be  in  full  force 
until  a  proper  law  is  made  to  prevent  encroach- 
ment on  the  Indian  lands,  and  no  longer." 

Tliis  treaty  fully  explains  why  the  Cherokee 
country  was  excepted  from  the  land-law  of 
1779,  and  locations  on  it  prohibited;  noteaaooB 
could  add  force  to  its  stipulations. 

In  NovemlKjr,  l';85.  Uie  next  treaty  was 
made  at  Hopewell  with  tlic  Cherokee*^  )>y  the 
United  States,  and  a  new   bouuUiiry  was 
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'established,  beginnlntr  at  the  mouth  of  [*  1 1 4 

Duck  River  on  the  Tenness<-e;  thenci  n  .ri!i- 
east,  to  the  Ridge  dividing  the  waters  running 
into  Cumberland  River,  and  the  Tennesne: 
thence  eastwardly  along  said  ridge  to  a  mint 
from  which  a  nortbeastltne  would  strike  Cum- 
berland River  forty  miles  above  NashvlTle. 
The  first  corner  from  the  iK'ijinnlnir  nn  ■h«- 
riilge  is  about  one  hundred  miles  from  the 
mouth  of  Tennessee  River. 

In  .Tnniuiry,  178(5,  the  same  comrTti-  ionrr*. 
who  treated  with  the  Cheroliees  al«M>  imde  a 
treaty  at  Hopewell  with  the  Cbldiasawa:  be* 
u'iiinmg  at  the  Cherokee  corner  on  the  ridge, 
dividing  the  waters  of  the  Cumberland  and 
Tennessee  rivers,  and  running  westerly  witli 
said  ridge  to  the  Oliio  River,  and  thm  down 
the  same. 

All  lands  west  of  this  line  were  fgnaranticd 

to  the  Chichasaws.  The  treaty  was  not  one  of 
cession  on  part  of  these  Indians;  but  the  es- 
tablishment of  existing  boundaiies:  ilie  one 
from  the  Cherokee  corner,  to  the  Ohio,  being 
the  only  line,  dividing  territory  claimed  by  the 
United  States,  to  which  ihf  Indian  title  had 
been  extiuguialied  contained  in  the  treaty,  our 
inquiries  need  extend  no  fmther  for  the  pur* 
poe^es  of  tlie  present  controversy.  That  it  was 
deemed  the  ancient  boundary  of  the  Clik±a- 
saws.  by  themselves,  will  appear  hereafter:  as 
it  will  also  appiar  that  the  Cheroki-es  in  no  in 
stance,  so  far  as  our  researches  have  extended, 
asserted  to  the  contrary ;  but  that  they  Khnit- 
ted  the  fact,  on  different  i  k  (  :\  ions  in  umaum  r 
free  from  exception:  and  which  admisaotts 
were  well  caleuntted  to  remove  any  doubt  oa 
this  point. 

That  the  lands  west  of  the  line  on  the  ridge  be- 
longed to  the  Chickasaws,  ai^oottotiieChero- 
kces  in  1779,  is  rendered  .dmost  certain  by  the 
deed  the  Cherokees  made  to  Richard  Ilender- 
I  son,  Thomas  Hart.  Nathaniel  Hart,  John  Will- 
iams, John  Luttrell,  Wm.  Johnston,  Jam»*<5 
Hogg,  David  iliut,  and  Leonard  Hendly  Bul- 
lock, on  the  17th  day  of  March,  1775.  The 
first  part  of  the  deed  recites  "That  the  Chr^ro- 
kee  nation,  or  tribe  of  Indians,  being  the  abor- 
igines and  sole  owners  by  occupancy  from  the 
beginning  of  time  of  the  lands,  on  the  waters 
of  the  Ohio  River,  from  the  mouth  of  the  Ten- 
nessee liiver,  up  the  .said  Ohio,  to  the  mouth  of 
the  Great  Canaway.  or  New  Kivcr.  and  so 
across  by  a  southward  line  to  the  Virginia  line, 
by  a  dill  ( lii  n  that  shall  strike  or  hit  llolston 
River  six  English  miles  alwvc,  or  eastward  of 
the  Long  Island  therein:  and  ol^er  territories 
and  lands  thereunto  adjoining  '  do  grant,  by 
Oconeatoto.  chief  warrior,  and  first  reprcsenta* 
five  of  the  Cherokee  nation  (acitn^*with  (*1 1 II 
other  warriors  named),  on  jiurl  of  sjiid  nation  ?*> 
Richard  Henderson  and  the  others,  part  of  said 
landa  for  tbe  sum  and  eimsideratioB  of  ten 
thousaqd  pounds  hiwftd  mon(y  of  Great  Rrft 
ain,  to  said  Cherokee  nation  in  hand  paid;  the 
rcK^ipt  of  whi(  h  is  acknowledged  for  and  oo 
behalf  of  the  nation,  by  fhi'  warriors  making 
the  treaty;  the  lands  grunted  lying  on  the  Ohio 
River;  beginning  on  the  said  nv&  Ohio,  at  the 
mouth  of  the  Kentucky,  Clipnoea.  or  wb:if  by 
the  English  is  called  Louisa  Uiver;  fnnniiienur 
running  up  tlie  said  river  Mid  the  most  north* 
wardly  branch  of  the  same  to  the  lu^ad  "Spring 
thereof;  thence  a  southeast  course  to  the  top 
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rid^of  Powcl's  mountain  ;  thence  westwardly  j 
iloogthe  ridge  of  said  mountain  unto  a  poipt  I 
from  whirh  a  norlliwest  course  will  hit,  or ' 
»iriie.  the  bead  spring  of  the  most  Houtliwanlly 
hrudi  of  the  Cumberland  Kivcr;  thence  down 
tbr  nid  rirer.  including:  all  its  waters,  to  the 
<»hio  River;  thence  up  tlie  sjiid  river  as  it 
Bnndeni  to  the  beginning. 

Various  covenants  are  contained  in  the  deed, 
and  among  others,  that  the  grantees,  their 
btirs  and  asMgns.  shall  iin<l  may  from  time  to 
time,  and  at  all  times  thereafter  peaceably  and 
qiiirtly.  have.  h<)ld,  occupj',  possess,  and  enjoy 
tLt  pjvaiL«*s  grantcfl  without  the  trouble,  let, 
Kioderance.  mole^^tatiou.  or  interruption  of  the 
( Vrokee  nation  or  anyone  claiming  under  the 
("hrtokees.  Ami  .If»seph  Martin  and  John 
Furer  were  ap^Kiintetl  by  the  grantors,  to  put 
tiif  jtrantees  in  p<)ssessi()n. 

Tbey  did  take  the  possession,  and  foimded 
"TIj*  ailony  «»f  Tranhvlvania."  on  their  grant; 
ltd  00  the2:Ul  day  of  May,  1775.  the  first  Ix'gis- 
Uire  Assembly  of  said  colony  was  held  therein, 
ud  relations  adopted  for  the  future  govern- 
muit  of  the  Kame.  Col.  Richard  Henderson, 
ictinisr  for  him.«i*df  and  the  other  proprietors, 
•  ommunicatcil  with  the  Asseml)ly,  by  an  ml- 
drw*  delivered  to  it;  the  propriel<>r«  exhibited 
;5ieirdeed  to  the  s^dl  of  Transylvania  from  the 
ibfcipnes:  Col.  Henderson,  in  jx-rson.  and 
MoTarrer.  as  attorney  in  fact  for  the  Chcro- 
lets,  atU'nde<i  the  convention,  when  Farrer.  in 
UMroamcof  the  hea<l  warriors,  chiefs,  and  Cher- 
okee Indians,  in  presenct!  of  the  convention, 
OMde  \Wcry  and  cession,  of  all  the  lands  in  the 
Ittil  of  fe>»fTment  alwve  recited;  which  deed 
there  again  pr(Mlucc<l.  A  cof)y  of  it,  and 
'»f  the  proceetiings.  appear  in  Butler's  History 
"if  Kentucky.  568.  The  same  deed  is  set  forth 
in  Haywood's  History  of  Tennessee. 

Thisdc-ed  and  the  prticeetlings  umler  it  make 
up  the  mom  prominent  historical  transaction 
';<.rly  history  of  Kentucky;  and  it  has 
i  IG*]  *been  relied  on  by  Ixtth  sides  without 
oi^ectioB.  And  as  a  historical  fact,  it  was  quite 
P  pWBBiacnl  in  Virguiia  in  1791,  when  the 
■Mlnh  was  decide<i;  and  also  in  177U  when 
the  fint  land  law  under  consideration  was 
piMad.   Bj  Ihe  Act  of  October.  1778  (ch.  H). 
aad  the  resuluiion  of  the  convention  that 
f<nMd  the  first  conetitulion  of  Virginia  in  1776 
(kBew.  Code.  830.  85H).  and  the  reM.>rvation  for 
mmimam  A  Co.  of  200,000  acres  at  the  mouth 
OaflllKen  River,  this  manifestly  appears.  The 
twnlWU  lud  to  Henderson  &  Co.  is  declared 
b  fnO  oompenaalion  to  them  and  Uieir  heirs  for 
tht  fWnMi. ration  paid  to  the  Cherokees,  and 
br  the  expense  and  trouble  in  actpiiring  the 
fonaSty  vmI  aiding  in  its  settlement. 
Tke  Act  of  Octolier,  1778  (ch.  3),  rei  ites, 
Whanu  it  apiK-ar*  to  the  General  Assembly 
tkirtBichard  Hi  ndi  rson  t.t  Company  have  Ix-en 
li  vcfj  great  expenaes,  in  making  a  purchase  of 
^GMirokee  Inuians:  and  although  tiie  Nime  has 
vn  declared  void,  jet  aa  this  Commonwealth 
likaly  to  receive  great  advantage  therefrom, 
iacteaaiiig  Ita  inhabitants,  and  establishing 
-niera  ■g^fr>*t  the  Indians,  it  is  therefore  just 
ii  MiOBable  the  aaid  Richard  Henderson  A: 
tnpaiqr  be  made  a  com}K'nsation  for  their 
.  'le  and  expense;"  and  by  the  second  sec- 
■a  the  huid  at  the  mouth  of  Green  Hiver  if 
'^ataA  aa  the  compensation  proposed. 

.  MVaao  i. 


The  Act  of  May.  1779  (ch.  6).  declares  that 
the  Commonwealth  has  the  exclusive  right  of 
pre  emption  from  the  Indians  of  all  lands  within 
the  limits  of  Its  territory,  as  descrilK'd  in  the 
Constitution  of  government  in  the  year  1776; 
that  no  person  had  a  right  to  purchase  any 
lands  from  any  Indian  naiion  within  the  Com- 
monwealth, exct^pt  persons  didy  atUhorized  on 
public  account  for  the  use  and  benefit  of  the 
Commonwealth. 

That  every  purchase  of  lands  mude  by  or  (m 
l)ehalf  of  the  crown  of  Great  Britain  from  any 
Indian  nation  in  the  before-mentioned  limits, 
d<»lh  and  ought  to  enure  forever  to  and  for  the 
use  and  l>enefit  of  this  Commonwealth,  and 
that  all  sales  and  d(^ed8  which  have  been  made 
by  any  Indian  or  Indians, or  by  any  Indian  nation 
for  lands  within  siud  limits,  for  the  separate 
use  of  any  person  or  persons  whatsoever,  shall 
be,  and  the  same  are  hereby  declared  utterly 
void  and  of  no  effect. 

The  construction  of  the  Ads  of  1778  and  1779, 
has  Ix'en  that  the  deed  to  Henderson  »V:  Com- 
pany was  void,  as  against  the  CommonweaUh; 
liut  valid  as  against  the  Cherokees,  and  there- 
fore the  title  to  the  lands  conveyed  pas.ved  to  the 
Conunonwealth.  This  jtssumption  luus  been 
*mainiain«'<I  from  the  time  the  conven-  [*1 1 7 
tion  sat  in  May,  1776;  as  the  restduticms  of  the 
convention  show.  Audit  received  the  sanction 
of  the  United  States  at  the  Treaty  of  Ho|Ktwell 
with  the  Cherokees  In  1785.  The  Indians  dis- 
avt»we<l  it,  A'hen  the  treaty  commenced.  On  the 
22<l  of  NovemlHjr.  before  the  Chickju'Miws  had 
arrived  at  the  treaty  ground,  the  commis.sionera 
called  on  the  Cherokws  for  their  boimdary; 
the  Indians  |M)stponed  it.  On  the  iMth,  they 
were  again  callea  on,  and  then  said,  give  them 
a  pencil  ami  paper,  and  leave  them  to  them 
selves,  and  they  would  draw  a  map  of  their 
country.  November  26.  the  map.  and  a  de- 
scription of  the  boundary  claimed,  was  pre- 
sfiiti'd  to  tlu'  ronunis-sionrrs  by  Tn-v^i-l.  who 
s|><)ke  on  iK'half  of  the  Indians.  It  iK'piii  on  the 
Ohi«>  above  the  mouth  of  the  Kentucky  liiver; 
ran  to  the  (.'uinberland  Uivrr  where  tin-  Ken- 
lucky  road  cn)ss<'il  it;  tlience  to  the  Chiumev- 
top  Mountain  in  North  Carolina,  and  south- 
ward. 

Tas.sel  sjud,  on  presenting  the  map:  "1  know 
Richard  Henderson  says  he  purchased  the  lands 
of  Kentucky  and  as  far  south  jls  the  (  umber- 
lund.  but  he  is  a  rogue  and  a  liar,  and  if  be 
wa.s  here  I  would  tell  him  so.  He  retjuested 
us  to  let  him  have  a  little  land  on  Kentucky 
River  for  his  cattle  and  horses  to  feed  on.  and 
we  constaited.  but  told  him  at  the  same  lime  he 
wouhl  1m'  much  exi)os<Ml  to  the  depredations  of 
the  northern  Indians,  wliicli  he  apiK-ured  not 
to  regjird.  provideil  we  gave  him  our  consent. 
If  AttacuUaeulla  signed  his  <le<Hl,  we  arc  not 
informed  t)f  it;  but  we  know  Oconesioto  did 
not,  and  yet  his  name  is  to  it;  Henderson  put 
it  there,  and  he  is  a  ro>jue." 

To  which  the  commissioners  replieil:  "  You 
know  Colonel  Henderson,  Altacullaculla,  and 
Oconestolo  are  all  dead;  what  you  say  may  be 
true;  but  here  is  one  of  Henderw>n'sde<'ds, which 
points  out  ihe  lin<'.  as  you  have  done,  nearly 
till  it  strikes  CumlMTland.  thence  it  runs  down 
the  waters  of  the  mnm  to  the  Ohio,  thence  up 
said  river  as  it  meanders  to  the  Iw^'inning. 
Your  memory  may  fail  you;  this  is  on  record, 
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tmd  will  remain  forever.  Tlie  pai-ties  being 
dead,  and  ko  much  timf  clap-i  d  siuoe  tlic  date 
of  the  deed,  and  the  country  beini;  settled,  on 
the  faith  of  the  deed.  pMU  it  otit  of  owr  power 
toilo  :inythin>?  roJ^iHctint':  it ;  \  >>u  niusi  tlifreforc 
be  content  with  it,  as  if  you  h:ui  actually  sold 
it.  and  proceed  to  point  out  your  clHlm  exclu- 
sive of  thi*^  1.11. i|  " 

Tassel  answered:  "I  know  they  arc  dead, 
and  I  am  sorry  for  it.  ami  suppoftettiftnow  too 
late  to  recover  it.  If  Tlniilrr-on  were  livinc  1 
118*J  *^lu)uld  havf  the  pleff*urc  of  telling  him 
bo  vre»  a  liar:  but  you  told  us  to  give  you  our 
hnnml^.  .ind  flwT'.'fore  wc  nmrkcd  llic  lim  ;  Init 
we  will  )>vgin  at  Cumberland,  and  say  nothuig 
more  about  Kentucky,  although  it'ia  justly 
ours." 

On  the  2d  r»f  i)m*mlMT,  ITS'),  the  commis- 
sioners reportt^d  to  the  Secretary  at  Wnr.amoucst 
other  things.  "Tlmt  in  » sfulili^liinL'  the  bound- 
ary (with  the  CluT<<k»;»  vvliii  h  i-  iIk  cliicf 
cause  of  complaint  with  the  Indian-,  wc  were 
desirous  of  aiceommodatirjg  the  .*^otj(hern  States 
and  their  western  citizens,  in  anything  consist 
cut  w  itU  tlie  duly  we  oweil  to  the  United  States. 

*'  We  established  the  line  from  forty  miles 
above  Nashville  on  the  Cumberland,  agn-eable 
to  the  deed  of  sale  to  Kichard  Henderson  &  Co. 
as  far  as  the  Kentucky  Ford;  thence  to  the 
mountain  six  miles  south  of  Nollchuckey, 
agrrcaMf  u>  ihi'  Tn-niy  in  1777,  S:i  .  with  \'ir- 
giuiu  and  ^iorlh  Carolina."  The  latter  treaty  is 
(hat  of  Lonir  Island,  above  set  out. 

The  <*h1c  U>  llriuh i  vnii  A:  ( 'i unpunv.  therefore, 
stands  on  the  same  ^rouud.s  as  if  U  hud  been 
made  by  the  authority  of  the  crown  of  Great 
Britian,  no  faraa  boundary  and  Indian  rights 
atiuid  affected. 

Its  southern  line  from  the  top  of  Powell's 
iTntinfnin  rnn  wcsfwnrdly  on  the  top  nf  f1u> 
muuutaiu,  lo  a  (mint  from  which  a  aorihwcKt 
course  would  strike  the  head  spring  of  the  njo^t 
'jontliw iinlly  branch  of  (^umberland  River, 
thenci'  down  wiid  river,  includingall  its  waters, 
to  the  Ohio  River;  thence  up  that  river.  The 
most  .soutliw.nrdly  !)r  uk  !i  of  the  Cumberland. 
is  the  .south  fork  l  unning  int<>  I  he  Cumberland 
about  170  milcK  alx^ve  Nashvilli  At  Hopcw(!ll, 
the  Cumberland  Hiver  was  treated  as  the  south- 
ern boundary  referred  to,  by  the  deed  to  Hen- 
derson &  Company :  this,  liowevcr.  may  have 
been  inaccurate:  the  top  of  the  ridge  dividing 
the  waters  of  tlie  Tenne;«co  and  Curaberlsnd 
rivers  wa.s  the  western  boundar)*  claijne«l  by 
the  Cherokees;  and  it  is  not  probable  thai  they  < 
intended  to  retoin  the  narrow  strip  of  land  j 
l><  twr(  II  ihr  ti,j)  of  the  ridge  and  the  T'limber- 
laud  River.  That  this  ridge  wius  the  true  west- 
ern boundary  before  1779.  apijears  from  the 
foll< iwiiiL''  facts: 

When  the  map  was  furnished  at  Hopewell, 
the  sale  to  llendenon  was  disregarded  and  tho 
origin.Tl  western  Iwuiidan'  driven,  "from  the 
begiuuiugof  time,"  within  the  expre.«;sion  UM;d 
in  the  deed  to  Ilendenmn  &  Co.  It  was  re- 
ftirncfl  to  the  VVnr  Otllce  of  the  United  Slates, 
a  copy  of  which  i?*  found,  and  wasj  procured 
on  behalf  of  the  complainant,  In  the  Ami  i  iean 
Stale  Pa]ier^j  (Vol.  I.,  page  40),  pulili-licd 
I  n,y  the  authority  of  Congres-s,  edited  by 
thesecretaiyof  the  Senaie  and  clerk  of  the  Houm; 
of  Representative?!,  nnd  published  in  1833.  On 
thia  map  the  Cherukeei^  laid  down  their  western 


limits,  hpginning  at  the  mouth  of  Duck  Itivtr. 
tlicn  to  the  ridge,  between  llie  Ciiinlier  land  and 
Tennessee  rivers;  then  down  «aid  ridjce  to  the 
Ohio,  and  up  the  same.    At  the  treaty.  Tsswl, 

on  lir-half  or  the  Cherokees.  said:  "We  will 
mark  a  line  for  the  white  people;  we  will  begin 
at  th«  Tidfte  between  the  Tennessee  and  Cum- 
berland, on  the  Ohio,  and  run  al'inLr  the  Niinr, 
till  we  get  round  the  white  people  a.-*  you  think 
prop«'r.  We  will  mark  a  line  firun  the  nmuth 
(if  Diirk  River  to  tlie  -aid  line,  anii  leave  tin- 
remainder  of  the  lands  lo  the  nouth  and  wej4<'f 
the  lines  to  the  Chickasaws."  And  acoordiag 
to  this  tin-  (  hickasjiw  limit8to  the  east  Wfrr 
retogiii/.etl  by  the  parties  to  the  Cheroki«e 
treaty,  in  the  absence  of  the  Chlckaaaws.  (1 
State  Papers,  43.) 

In  January,  178ti,  tite  ChiekajMiw.-*  tuai'e  ilifir 
appearance  at  the  treaty  ground  at  Hopcwcl! 
They  ngrei^i  on  the  lines,  from  the  mouth  of 
Duck  Hiver  to  the  lidge;  and  then  with  it  totl.c 
Ohio,  jis  the  boundary  between  themselves  aii  l 
the  whiten  ( 1  Slate  Papers,  57  ):  and  to  whieii. 
the  treaty  made  w  ith  them,  on  the  10th  of  Jan- 
uary, 1786,  corresjx»nded.  It  does  not  appnr 
any  of  the  Cherokec.s  were  present. 

In  Atigust,  17»*i.  W^m.  Hlounl.  Governor  of 
the  iioulh western  territory,  and  Superintendent 
of  Indian  affairs,  for  the  Southern  District,  and 
General  Pickens,  met  the  Cbickasaws.  Choc* 
taws,  and  Cln  tokccs.  repn-<criled  !>y  chief.'',  at 
Na'ihville,  by  order  of  the  t  uitcd  i>tates,  for  tbr 
purpose  of  securing  friendly  relations  with 
th(  s<'  tritx  ri.  Every  Chickasaw  chief  was  there 
except  three.  John  Thompson,  interpreter, 
and  two  chiefs  attended  on  part  of  the  Cbero- 
kces.    (  1  State  Pap(  r>.  Crneral  Pickcti* 

hati  been  one  of  the  commissioners  on  part  t»f 
the  United  Statcsat  Ho|)ewe11 :  and  Gov.  Blount 
tlie  nirent  nf  said  treaty  for  North  Candina.  ru-.I 
a  witness  to  it.  Pitnniugo,  for  the Chicka.*aw«. 
handr'd  a  letter  from  President  Washingtou. 
which  he  had  received  Itv  Mr  DouLdity,  and  a 
map  of  tiie  country  made  at  llo[>i  «  <  ! !.  shew  • 
ing  the  line  establishcil  by  the  tn  aty;  the  nifip 
being  opened  and  ev)>lai:icd.  W  olf's  f riend  s;tid 
the  line  Iwiween  the  tUiickitsaw  and  the  I'uit^-if 
Stktes  was  right.  The  map  being  worn  and 
«>kl.  a  copy  waa  made,  and  furnished  to  the 
Indians. 

Piomingo  then  said:  "I  will  descril»e  the 
boundaries  of  our  land,  it  begiua  on  Ihe  Ohie. 
at  the  ridge  which  divides  the  waters  of  TeTi- 
nes.see  and  Cumberland,  and  extends  with  that 
ridge,  eastwardly  as  *far  a.s  tJie  moat  i*120 
eastern  waters  of  Elk  River;  then  soutn.  Ac, 
crossinir  the  Tennes-see  Rivi  r  at  the  Chick.H.snw 
old  6eld."  This  is  opposite  the  beads  of  lak. 

Piomingo  then  addressed  the  Cherokem.  and 
said:  "  At  the  Treaty  of  IIoNnmi  ( 179n,  T  .in 
told  the  Cherokeea  claimed  all  Duck  River.  I 
want  to  know  if  it  is  soT" 

Nontuaka,  for  the  Cherokee^,  ri  plieii;  "It  ic 
true.  I  told  the  President  s<i.  and  coming  from 
him,  told  my  nation  so.  I  never  knew  oeforfr 
the  pre'Jf  nt  th.it  nur  people  divided  land  ud 
made  lines  like  the  while  people." 

Piomingo  replicnl:  "  I  am  the  man  who  laid 
ofV  the  boiuidary  on  that  mnp;  ;ind  t-i  «:avt«  niy 
t»wn  luml.  1  made  it  plain:  1  know  ihi  fuudne^s 
of  the  Clierokees  lo  sell  land  '  Nontuaka  r«*- 
plied:  "As  to  the  hontidury  I  do  not  look  at  it. 
The  President  advised  us  to  let  one  line  serrt 
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ftr  the  four  nations ;  lie  would  ncvor  jisk  for 
tax  mnre  land  ^^o^^fh  of  it.  nor  suffer  olh{?rs: 
url  all  iiH>  hunlin.!;  ,^oiind  wiihin  8;iid  bound- 
jL-vfhould  l>e  for  the  four  nations." 

To  this  the  Chieknsaw  Cldef  replied:  "By 
■oirkiojr  my  lioundarr.  I  did  not  mean  to  ex- 
thide  other  nations  from  the  lM'n«'(U  of  Imntin? 
'«  ay  liinds.  I  kuew  the  (  iierokees  hud  often 
prrteiMied  to  uke  the  wliitef*  by  tlie  hand,  but 
inccad  of  doluir  it  in  jro-xi  faith,  they  are 
Jwvs  shari>eninir  their  knives  apiinst  them. 
I  fowrd  the  whites,  in  retaliaiiou,  woulil  fall  on 
U>?  (lierokHes.  and  ihey  miirht  take  my  land, 
•uppoflti?  it  belong*'*!  to  the  C'herokc*es:  for  this 
reuoD  I  have  marked  it."  The  C'ln<k«s}iw.s 
iken  premised  to  furnish  the  ('heroke«'»  witli  a 
ropy  of  their  map;  :ind  this  was  afterwards 
d(>oe. 

John  Thorn] IS/ tn  then  viid :  "  Wc  ( the  C'hero- 
k«M)  do  not  find  fuult  wiMi  the  line  between 
thtr  white  people  Hn<l  the  Chiekasaws.  nor  with 
place  where  the  C'hickaj«iiws'  line  erosses 
ttf  Tennes.<»w;  l)Ut  I  have  not  Ixr'fore  In-en  so 
ftxlW  infonned  of  the  elaim  of  the  ChickasAws." 
1  >?ate  I'aiK-rs.  ) 

Id  reganl  to  the  line  on  the  ridge,  from  the 
'Vrrtkir  corner  north,  to  the  Ohio,  in  our 
•pinion,  it  may  be  safely  afflrmc<l.  that  kg  far 
•idle  coot  met;*,  treaties,  and  admissions  of  the 
Chenikees  furnish  evidence  ju  pari  of  the  his 
Ifliy  of  the  efiuntry,  the  lands  west  of  that 
fce  belonsrinir  to  the  Chickasawn  in  1779,  when 
tie  Vir^i:i  land  law  was  p^jssfd:  and  that  this 
■  owfirmed  in  a  remarkable  def^n-e.  by  the 
Treaty  of  Hopewell  with  the  Chickaxaws.  and 
il»  failercourve  ha<l  with  them  ix^pectin;;  that 
tee,  then  and  afterwards. 
That  Vinrinia  so  understood  it,  can  hardlv 
bedotibleil.  In  the  'winter  of  1779-80, 
WaBter'a  line  was  run.  establishing  the  bound- 
By  between  Virginia  and  North  Carolina;  it 
w»  Bariced  to  the  Tennesse<?  River,  and  the 
littade  of  :^.30  north  taken  on  the  Mlssis- 
ripfrf  River:  the  historT  of  it  will  be  seen  in  the 
e»eof  FU/^err.  /^*>.Vr <//.(!  1  Peters,18r).)  This 
W  to  the  discovery  that  the  southern  l>ounda- 

iof  Virpinia  ran  much  further  north  than 
f  had  ;tpprehende<l.    The  ofticers  and  sol- 
fiera  bad  bad   assi^med  to  their  exclusive 
Mrapriation  the  lands  south  of  Green  Hivcr 
■qubed  by  the  dwfi  of  Henderson  &  Com- 
pany; a  rrc-at  portion  of  the  l>est  part  sup- 
turn  to  iHflong  to  Vir^nnia  before  Walker's 
new  run.  having  fallen  south  of  that  line, 
tb«f  Act  of  17H1,  after  reciting  the  fact,  dc- 
darrd:  that  all  that  tract  of  land  included 
vilhia  tJic  rivers  .Miv-i-sippi.  Ohio,  Tennessee, 
■od  Ike  Carolina  bouDdar>-  line,  shall  l>e,  and 
Ike  me  is  hereby  sul)stitute4l  in  lieu  of  such 
>ao  fallen  into  the  said  State  of  Xorth  Car- 
lo be  claimed  in  the  same  manner  by 
tts  oAoen  and  soldiers  as  the  lantis  sotith  of 
9liaiIllTer:  and  the  act  prescri lies  the  mode 
«f  booing  them.    By  virtue  of  this  law  For- 
icMd'a  entries  were  made.    Four  vears  Im- 
the  Act  of  1781  was  passed,  the  liong 
jkI  Trwily  of  1777  had  been  nmdc  with  the 
-         by  Virginia;  it  was  in  full  force  in 
.  •shea  Hie  military  chiimants  were  let  in  to 

EHB  Ibe  country.    When  wc  consider  the 
^terma  of  protection  imposed  on  Vir 
I  by  the  treaty;  the  inlegritv  and  eleva- 
of  character  of  its  people  ;  the  danger  of 


resentment  on  part  of  the  Indians;  and  it  is 
hardly  p()S8ible  to  iK'lieve  liial  so  gross  an  in- 
fraction of  the  treaty  was  intended,  as  the  a]>- 
propriation  of  the  county  in  question  necessa- 
rily involved. 

With  the  Chickas-aws,  at  that  day.  Virginia 
had  nol  had  any  intercourse;  these'  lands  lay 
far  off  from  the  residence  of  the  Chickasaws. 
and  were  mere  hunting  grounds.  Virginia 
might  not  have  known,  and  wc  stippose  did 
not  know  to  any  (h-gree  of  certainty,  that  they 
l)eh)ngcd  to  this  tribe,  or  what  Indians  claime*! 
them,  either  in  1779  <»r  1781.  But  we  repeat: 
one  thing  is  certain,  that  Virginia  treateil  the 
lands  us  subject  to  ap)>ropriation  in  1781; 
which  she  could  not  have  done  wilhout  for- 
feiting her  honor,  and  breaking  lu  r  tr<'aty. 
had  they  Imcu  ("herokee  lands;  and  we  feel 
great  confidence  she  intended  tu  do  neither. 
The  Trintv  of  1777  was  equallv  in  force  in 
1781  as  in  1779. 

The  opinion  of  the  Court  of  Appeals  in  1791 
is  conclusive  to  the  point — that  if  the  land  in  dis- 
pute was  not  ClHTokee  country,  it  was  not 
within  the  exception  of  the  land  law  of  1779; 
and  that  Clark's  *title  is  good,  as  all  the  [*1 22 
lands  in  the  Commonwealth  not  I'xcepted, 
Were  subject  to  appropriation  on  treasury  war- 
rants, although  claimed  by  Indians  whose 
lands  were  not  protected  from  location  by  stat- 
ute. 

It  is  next  insistetl  that  »is  there  was  no  other 
country  in  Virginia  belonging  to  any  ItWh^  of 
Indians  in  the  west,  the  reservation  must  have 
referred  to  that  west  of  Tennessee  River. 
However  imposing  this  argument  may  seem,  it 
is  easily  explained,  when  we  recollect  that  in 
1779  it  was  unknown  when-  the  southern 
boundary  of  Virginia  was.  The  question  is, 
what  limits  did  she  assume  as  hers  at  that 
time?  The  Long  Island  treaty  line  of  1777 
ran  down  the  llolston  to  the  mouth  of  Cloud's 
Creek,  and  then  to  a  point  below  Cumberland 
Gap.  Up  to  lhes<?  boundaries  the  Virginians 
had  settled;  and  west  of  it  they  were  prohibited 
from  going;  the  coiuitr}'  for  half  a  degree 
south  of  Walker's  line  wn'>  in  the  posMJs.sion  of 
Virginia;  she  had  Fort  Henry  there,  and  gov- 
erned it.  j^ands  were  located  and  enjoyed 
under  her  laws  s<nith  of  Walker's  line,  east 
of  the  line  running  from  the  mouth  of  Cloud's 
Creek  to  the  moimtain ;  and  had  the  Cherokee 
country  west  of  the  line  not  In'en  excepted 
from  ItK'ation,  her  |K'ople  would  have  broken 
the  treaty  and  obtruded  on  the  Cherokees. 
After  the  deed  of  Henderson  A'  Company  had 
Inren  treated  as  a  valid  cession  to  the  State, 
this  was  the  only  detinite  and  established  line 
left  iK'tween  the  parties;  and  the  protection  of 
which,  excite<l  great  anxiety  on  part  of  the  In- 
dians, as  plainly  ap|)ear8  by  the  treaty;  it  is 
therefore  manifest,  the  exception  in  the  land 
law  had  reference  niaiidy  to  this  line,  in  sup- 
port of  the  treaty  as  the  standing  law  between 
the  parlies  to  it. 

Tlx-  arguuK  lit  is  founded  on  the  fact  that 
the  entire  line  from  the  Holslon  to  Clumber- 
land  Gap  fell  to  North  Carolina;  as  Walker's 
line  runs  through  the  Gap,  and  north  of  the 
high  point  at  wlueh  the  line  terniinales;  but 
for  the  reasons  stated,  it  proves  nothing,  when 
explained  by  the  mistake  under  which  Virgin 
ia  labored  in  regard  to  her  sotithern  Iwundary, 
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before  Walker's  lioo  was  run.  Had  the  Legi»- 
latnre  declared  no  locution  ithould  be  miide 

west  of  the  Choroket'  Vuw.  lin  n  \hi-rc  wduld 
be  ao  dilHcullv  io  saying  what  line  \\'&»  mcatii: 
as  there  was  then  no  recomixed  Cherokee  line 
In  the  awumed  limits  of  Viri.'inia  but  the  one 
from  HolstuD  lilver  to  Ihu  mountain.  It  is 
therefore  almost  aa  certain  lliia  was  the  line 
alluiied  t(i  in  tlir-  (•xrf-plinn  of  the  Act  of 
1779,  as  if  the  iA'Liislature  had  naid  so. 

To  prove  that  the  Cherokees  did  own  the 
cniintry  west  of   Tennessee  River  near  its 
mouth,  the  depoKiliou  of  Peter  Force  in  intro- 
1 23*]  duced  *oo  part  of  the  complainant .  The 
witness  expresses  it  a«  liis  opitiioii  that  the 
haul  iu  dispute  iu  1779  l>flon;^utl  lo  the  (."hero-  ■ 
kecH.   This  opinion  w  fountUHl  on  booka^mapa,  I 
treaties,  and  other  papers,  in  Ins  possession, ' 
and  supiK>sed  by  him  to  be  aulhentie,  which  , 
for  many  years  he  had  ln»en  eolleoting  as  eon  ! 
nectcd  with  the  history  of  the  United  States,  j 
from  the  fictlleraont  of  llie  colonies  lo  the  adop  i 
tion  of  the  Fedend  ConKfinnii  n;  pursuant  to  a 
contract  made  in  1&3A  witii  ibe  Secretary  of : 
State,  under  the  anlhnrity  of  an  act  of  Oon- 1 
t^n  ss  for  llir  iMiidicalion  of  these  paiX-M-s.    A  | 
jjortiou  of  tbcm  are  given;  and  amoujj  tliei 
number  different  maps  of  the  country  west  of  I 
the  Allc  irlmny  mountains,  iiu  ludiiiL' llic  conn 
try  on  lUe  rivers  Ohio,  Tcuuessee,  and  Missis- . 
hippi.  from  about  the  thirty-fourth  deforce  to  I 
abo  il  litt'  thirty fiL'tilli  of  north  latitude.  ' 

Mtnsi  of  these  maps  Jiave  sluleuu  ni8  on  ihem 
that  the  country  went  of  Tennessee  Hiver  vans 
Cherokee  land — "cotintrv  of  flic  Chi  rokees," 
da'..  Ixnni;  marked  ou  the  iiiups    Tiny  were 
oublished  at  dIfferifQt  periods  previous  to  the 
Kevolutioii ;  the  mrwt  rfs]vortahle  of  them,  that 
of  Mitcliell,  in  ll.Vt.    The  physical  j,'e<is2:raphv 
of  the  country  was  obviously  little  understood, 
ft*!  the  maps  are  very  inip'  t  fc c!.  arul  no  author 
iiy  for  tins  purpose  at  tiie  prcM  iit  day,  where  ; 
any  degree  of  accuracy  is  requir«  (i     The  only  ' 
documentary  evidence  produced  by  Mr.  Force 
to  show  liie  lesidenec  of  the  ("herokees  is 
found  in  the  report  in  the  pniceedings  to  the 
British  goveromeut.  of  Sir  Alexander  Cuming,  i 
wlio  visited  the  CherokcH»s  in  the  spring  of : 
1730,  obtaineil  their  submission  to  tin  ( ix)wu.  1 
and  took  to  Enplaud  some  of  their  chiefs,  to  | 
ratify  a  treaty  there  with  the  lords  commis- ; 
sioners  of  trade  an<I  plantations.    This  treaty  j 
describes  oo  boundaries,  but  is  one  of  amilv,  i 
and  contains  stipulations  that  the  Cherokees  in  I 
future  .vli  ill  la-  siihit  ft  to  the  sovereignty  of  the 
British  crown.   Sir  Alexander  visited' the  in  , 
dian  towns  on  the  Keowee  where  the  Treat  v  of  j 
Hopewell  was  made,  and  went  nort!.  to  Teflico  ; 
where  the  iving  Moytoy  residt^d,  and  got  his 
sutmiission,  and  the  surrender  of  his  crown. 
This  town  Tellico  was  near  the  Tennessee 
Kiver,  where  it  first  lakes  the  name;  and  is  in 
what  is  now  Monroe  (-ounty,  Tennessee,  more 
than  IIOO  miles  from  llie  land  in  dispute.  It 
continued  to  l)e  an  Indian   town  until  the 
Treaty  of  1819.  when  tlie  Cherokees  eztin- 
gtdslicd  their  title  to  the  country  there. 

lu  January.  1793.  Governor  Blount,  the  Su- 
perintendent of  Indian  Affairs,  in  a  letter  to 
the  Secretary  of  War,  irives  an  account  of  the 
places  (»f  residence  of  the  Cherokee^  at  the  l»e- 
1 124*1  ginning.  an<l  previous  •to  tbe  Revolu 
tion.   ibsays  they  lived  in  towns  either  on 


the  head  waters  of  the  Savannah  ItiTcr  (Keo- 
wee and  Tu^lo)  or  on  tbe  Tennessee  abnte 

the  mouth  of  Ilolslon.  He  then  procee<ls  to 
prove  that  the  lands  sold  toHenderson  &  Com- 
))any  did  not  belonc  to  the  Cherokeca;  and 

also',  that  the  lands  formerl)'  sold  by  them  to 
Henderson  &  Company,  lying  on  tbe  Cumber- 
land,  belonged  to  the  Ohtckasaws;  that  tbe 

Cherokees  had  only  sohl  their  right  tn  them  'i 
common  hunting-ground,  and  that  Vir<:iiiia  had 
previously  purelwised  them  from  tbe  ncirthern 
Indians.  And  if  lie  is  not  mistaken,  in  his  rep 
resenliitiiin  of  the  facts  and  admissions  of  the 
(.'lu'rok(>es.  staietl  in  his  letters  of  November, 
1799.  fuid  .Taniiary.  179:5.  he  does  prove  that 
to  the  luiid.s  .sold  lo  IIinderKon  &  Com|»aBy. 
north  of  Cumberland  River,  the  Cheroki-es  liad 
no  title  when  they  made  the  deed;  and  that 
thoy  so  admitted;  and  that  the  lauds  eede<l  by 
them  sinith  of  that  river  by  tbe  Treaty  of  Hnp<- 
well  l>elonged  to  the  Chick:isaws;  or.  at  leawi, 
that  this  trilx;  bad  a  belter  foimded  claim  to 
them  than  the  Cherokees.  (Copies  of  the  let 
ters  are  found  in  tbe  State  Papers,  Vol.  L,  pp. 
32.1.  431.) 

We  think  that  not  nmcli    rfHanic  ran  U' 

S laced  on  anything  contained  in  Mr.  Force's 
epoeition.  And  that  the  conclusion  Govern- 
or Blount  formed  is  contrary  to  wli^it  Vir::ifii  i 
admitted  by  the  treaties  of  Hard  Labor  aud 
Lochaber.  and  by  taking  title  under  the  deed 
of  llrndersnn  &  t'ompany:  this  de<  d  i<  in  con 
fonnity  to  the  foregoing  IJriiisli  tr»-uties  made 
with  the  Cherokees  previou<«  to  the  Revolution, 
and  e!'p<'Cially  that  of  1770.  of  IjOcbalKT:  a«- 
<!ordingto  whi<"h,  ihe  eastern  C'lierokee  Hue  jo 
Virginia  was  established  from  a  point  six  miief> 
above  Ihe  Lonti  Island  in  llolston;  theory 
through  Cumberland  Gap.  to  tlie  head  of  Keti 
tueky  River,  and  down  the  aanie  to  the  Ohio. 
Virginia  never  set  up  any  assumptions  to  iht* 
(»ntrary  of  this  being  the  true  line  as  run  hy 
Col.  Donel.s<»n;  by  whose  name  it  w.os  known. 
Nor  could  the  l.'nite<1  Stati«  be  heard  to  di* 
avow  tbe  Cherokee  title  recogni/xnl  by  the 
Treaty  of  Hopewell  to  the  lands  lying  sr»uih 
of  CumlM>rland  River,  and  recognised  »b  theirs 
by  that  treaty. 

And  in  this  connection  we  take  occasion  to 
say.  nothing  short  of  the  ckarost  proof  woidd 
iniUice  this  court,  after  the  !«p««»  of  nearly  sixty 
years,  to  hold  oiIk  rwisc  than  that  the  Chicka- 
saw line,e8tablii>hed  by  Uie  Tn^y  of  Hopewell, 
from  the  Ch«okee  comer  to  tbe  Ohio  River, 
was  com  lusive  that  it  was  the  true  line  of  thnt 
people,  anterior  lo  any  date,  known  to  VirKinia 
as  a  Commonwealth.  As  to*lbe  United  f*1 2li 
Statfs  it  was  assuredly  conclusive; tbe  treaty 
not  being  one  of  cession:  And  lis  to  the  Chero- 
kees. acquit>sccnce  from  lisr}  to  1819,  wh»n 
Ihe  Uiiilcd  States  arquircd  i lie  Chickasaw  title, 
it  ought  to  conclude  theui,  unices  tht  ir  *ujK-rior 
title  was  plafaily  and  conclusively  proved ;  and 
the  delay  in  not  nnsertinir  it  arronnted  for  in  a 
ssiiihfac  tory  uiauuer :  The  same  pn>»»f  is  requirevl 
of  the  complainant;  in  which  we  think  hiB  has 
altogether  failed. 

Tbe  defendants  proved  themselves  to  have 
been  more  than  seven  vears  iu  j>«>sse.»<sion  under 
Clark's  patent  before  tlie  .^uil  wa.s  brought,  and' 
therefore  rt?ly  on  the  statute  of  liiniiations  of 
Kentucky  as  a  defense. 
Tbe  statute  in  terms  bars  suits  in  e.|uity  <i« 
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*«  actions  at  law  where  seven  years  adverse 
piMttevMOD  b&9  bfi-n  b»*l(l.     This  court  pro- 
ODUOced  it  no  violation  of  the  compact  lictwecn 
VL~pDia  and  Kentuck)-  in  the  caMC  of  IfawkiM 
T.  Jhrney  (5  IVtcrs,  458).    And  so  Kentucky 
bft^  often  held.    It  applico  to  suita  where  the 
I»iiintiff  claims  under  a  patent,  survej', or  entry. 
i^oiiHt  an  adverse  title  set  up  under  another 
ftxnl.  survey,  or  entry.  The  defendant's  title 
mu«t  he  conne<'led.  and  detlucible  of  reconl 
fniin  the  Commonwralih;  which  means  a  con- 
Dccled  title  when  tested  by  its  own  derivation. 
(JBlhkitiebar  may  be  founded.althouehitbethe 
}aQa|rcr.  and  void,  when  contrasted  with  the 
pJiiniiff'ft  elder  patent.  {SkyUn  v.  King,  2  A.K. 
MirshaU's  K..  387.^    But  the  statute  d(X'8  not 
f«r  »  legi-slaiive  grant  (:{  Monroe's  R. .  161),and 
it  i«  in8i<»icd  for  the  comphiinant  the  acts  of 
Vir^nia  vested  in  the  otticers  and  soldiers  an 
fqartai)ie  title;  which  was  anterior  to  Porter- 
tM't'  entries  and  i«Ucnts,  and  independent  of 
tihtn  00  which  the  hill  can  be  sustained,  and 
•htrefore  no  bar  can  be  interposed.    The  rule 
mlhi^  court  is  settled,  that  each  Slate  Iuim  the 
nrhl  to  construe  its  own  statutes;  and  especially 
tiffle  bearing  titles.    In  the  case  of  Green  v. 
.V^(«  Peters,  291),  it  was  held  that  this  court 
imifonnly  adopteti  the  decisicms  of  the  Slate 
iribuiuls,  respectively,  in  constructing  their 
Katute«;that  this  was  done  as  a  matter  of  prin- 
Hple.  in  all  ca.se«  where  the  «lecis:ous  of  the 
Male  court  has  become  a  rule  of  property. 
Th«  rule  wa.H  adopted  in  ILirjyending  v.  'Ihe 
lt>iU'k  Chnrrh.iimX  lias  l)een  in  many  other  caa<« 
'  16  Peters,  4:49).  and  cannot  be  departed  f n)m. 
Tb«>  land  laws  of  Virginia  are  just  as  much  the 
Kw«  of  Kentucky,  as  they  were  the  laws  of 
Virginia  in  that  <"ountry  l)efore  the  separation. 
Br  the  deciMOiis  of  the  Court  of  Ap|)eal8  of 
Kentucky  it  is  m.'ttle<l,  and  has  not  l)een  open 
t'l  qoeaum  for  nuiny  years,  that  an  entry  was 
126*]  required  to  *give  title  on  a  mflitary 
vanaot  in  the  military  district;  and  that  all 
^aedaltjr,  ifcc..  to  give  it  validity,  was  im- 
Ptod  oa  the  ent4;rer,  as  if  it  had  lK*en  made  on 
warrant ;  each  l)einsr  governed  by  the 
of  the  Act  of  ni\).  (.WrIlJirimVi/  V. 
8  Littel  s  li..  1(>1.)    This  form  waa 
pmud  by  Porlertield.and  was  the  only  means 
i>f  vUdi  be  could  acouire  an  individual  title 
eoold  be  enforced  in  a  court  of  justice; 
he  had  a  c*ommon  interest  in  the  lands 
tor  thf^satisfaction  of  his  claim,  that 
,be  made  available  through  the  medium 
land  oHice.    His  claim,  as  set  forth  in 
I,  was,  therefore,  subject  to  be  barred : 
the  proof  it  is  barred;  and  for  this  reasou 
Ibe  bill  must  bo  diKmiased. 

urgt-d  on  part  of  the  complain- 
much  eamcstneas  that  the  Act  of  lb()9 
never  intende<i  to  apply  to  the  land  in 
then  covereil  by  the  ('hickji.<yiw  title, 
IpraiMled  by  the  Treaty  of  Hopewell,  it  is 
•Imned  proper  to  express'  briefly  our  opinion 
!  ground  amumed.    George  R.  I'lark  had 
the  land  long  l>efore  the  Treaty  of 
made;  therefore  it  was  subject  to  sale 
the  Indian  title  to  occupancy  was  e.\ 
MO  the  atvfiU  suit  was  decided  first 
I  in  1791,  and  tdtimately  in  Kcniticky 
r  the  Treaty  in  HoiHjwcll,  there- 
couhl  be  litigated.     In  1795,  a 
MHfUfid  to  Clark  pursuant  to  a  statute  of 
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Kentucky  of  the  previcnis  year,  general  in  its 
terms:  It  follows  tlie  land  laws  extended  to  the 
country,  so  far  as  the  inhibitions  of  the  treaty 
would  permit,  or  the  patent  could  not  have 
issue<l. 

Kentucky  legislated  for  her  entire  territory, 
subject  to  the  restrictions  imposed  by  the  treaty; 
which  that  State  recognized  Jis  the  paramount 
law  until  its  restrictions  were  removtHl  by  the 
treaty  of  cession;  when  the  Act  i>f  1S<)9.  aiid  all 
the  other  laws  of  Kentuck}'  had  effect  west  of 
Tennes.see  River,  and  operated  alike  in  all  parta 
of  the  state. 

For  the  foregoing  m/.w/w*  tfieihrree  of  (Jie  Cir- 
evitt  Court,  dinminning  Uu.  bill,  i»  ordered  to  be  af' 
firmed. 

OUDEIt, 

This  cause  came  on  to  be  heard  on  (he  tnm- 
script  of  the  record  from  the  ('ircuit  ('ourt  of 
the  United  Slates  for  the  District  of  Keniucky, 
and  wjis  arguwl  by  counsel;  on  consiihTation 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decret^  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
atHrmeil,  with  costs. 

rited-9How.,  W;  17  WdlL,  24<J;  20  Wall.,  150;  8 
Otto,  2a5;  1  Dill.,  377, 


•FRANCOIS  FENELON  VIDAL.  [*V27 
JOHN  F.  GIRARD  kt  ai...  Citizens  and 
Subjects  of  the  Monarchy  of  France,  and 
HENRY  STUiMP,  C<nnpUtinant»  and  Ap- 
jteUanti,  _ 

THE  MAYOR.  ALDERMEN,  and  CITI- 
ZENS  OF  PHILADELPHIA,  Ihe  E.\ecutors 
of  STKi'iiiiN  GiitAHi)  KT  At...  D'/e n<Ut nt)t. 

Corp^^i'iiUnn  of  ('fti/ — PhUndelphia  ran  take 
tr/il  It  nil  fKruiHuil  t.sfaf<  hjf  tlml  i/i  tnixt — if 
refused,  fruMf  not  roitl — uetr  truntre  ni'ii/  fre 
ajtjm'nttd  hi/  f'ourt  of  h''j't:ti/ — t/it'  tiro  urf:^ 
March  and  April.  /S.lj.iiitn  jo't  t  (Jtt  rfuirttr  of 
l*li\hidt1phin —  ConrliinirenenH  of —  Conxtnir- 
futu  of  (tirartVn  Will —  t'haritie*  aiaf  rbaritaftle 
uiteii  and  dt  ri.v.t — the  ej-rhitfing  rhri.<*tian  injin- 
e.)Wt*fron\  roUtge founded  dtte*  not  ritiaU:  derive. 

The  oorporatfon  of  the  vMy  «»f  PhilHrlclphin  has 
powiT,  uinl'T  it.H  i'hnrler,  to  tnk«'  r<"Hl  aii<l  pi-rsoniii 
(■state  l)y  flM'*!,  liii*!  iilnn  hv  dcvlw.  inasiitufh  a>»  tlic 
Act  or:d.'aii<l  'M  Hfiiiy  V  fit.,  wlil.h  f\(i-pt'<  curpo- 
rations  fnmj  tiikinu^  tiy  <li'vis«-.  Is  imt  in  forci-  in 
Pennsylvania. 

Wlu-re  a  «'(ir|Miralion  haf«  this  power,  it  may  also 
take  and  hold  property  In  trust  In  the  same  unuiner 
Ulid  to  the  same  extent  tlntt  a  pi'i\':il<-  |MTKon  may 
do:  if  the  trust  l»e  ri'pu»rnaiit  to.  or  ineote^i.xteut 
with,  the  prot>er  piirpnse  for  whiv'h  tli*- corporation 
wascn  aled.  it  may  not  Ik-  eon)i>ellaliU'  to  execute 
it,  but  the  trust  (if  otlKTwise  nnexfeptlonalde)  will 
not  be  void.and  a  court  of  eipilty  will  appoint  a  new 
triistw  to  enforce  and  ixTfeet  the  objeetsof  the 
trust. 

Neither  Is  there  any  iKJsltlvc  ol)Jt'cti«»n,  in  point 
of  law,  to  a  corporation  takinir  pn)perty  noon  a 
trust  not  .stri<tly  within  the  scope  of  the  oirect 
pur|>ORe!»  of  Its  institution,  but  collatenti  t^i  them. 

l't>der  th<'  Kem  ral  power  "f«)r  the  surpresslon  of 
vice  aiul  immorality,  t  lie  advancement  of  the  pul)lie 
health  and  tjrder,  and  the  promotion  of  trade,  in- 

NoTR.— ^«fo  the,  poittrnf  ctirporatUms  tntakr  /»|/ 
{]i  vineam\  }nnitOKt ,nuit <\i>  to  incnriKnatinn  Mii/i,v«/i(>'rif 
N'.soenote  to  liaptist  Association  v.Hurt.i  Whout.,1. 

Aif  to  d«r(M  to  Jnr  rh/xriU\lM  tuu,  a«c  note 
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dustry,  and  lmppin«'ss,"  the  coriMiratloti  muv  »!x<-- 
cute  any  trust  triTtnune  to  thosf  ohji  < f-. 

The  charUT  oi  xhc  city  lriv«-sts  tti<- (■Mr|inr?i!iot. 
with  j)(iwf  i-s  and  ri^rl^t^.  tn  t.ikc  |ir.i|)i  rr\-  nn.-u  u-mM 
fo!  (.liuiiJabU'  |)iir|K>si-s,  which  an'  luit  otln  i  wise 
Ol)rio.vi<<ii>;  to  h  '^'al  iiiiiinaiU  ••r>i(>ii. 

Till'  two  A»  l><>r  Marc  h  ami  A  pril.  ls.t,',  j.a.--;'  -!  bv 
thi'  Lt  vri-ilafiifL'  of  I'cmi'ivit  nuia,  arc  n  h-Ki-^lativc 
iiitei  pTftatioii  i)f  the  charter  of  rhilnrh-lphui.  and 
«-<»uld  b»>  snflinfiit  hcrcaMcr  to  estop  the  L.^rj.,!),. 
ture  fniin  ctntt'siinif  tho  coiiiii'-ii  iify  of  the  corp<>- 
nitioi)  to  take  the  projKTtv  atxl  i  xci'utc  l!ic  trust-. 

If  the  trusts  were  In  lli(-riL-.  U  i-s  valid.  I»ut  the 
corponttion  incoin|.ct<  !ii  l  .  i>\«TUte  them,  the  licir-" 
of  tne  devisor  poiiM  uni  take  ;i(l\  aiitak'e  of  su"h  in- 
ahljity  ;  it  could  oiuy  In-  done  by  the  State  in  its  sov- 
ernMifn  capacity,  by  a  '/tM  u  ari  'inh),  nr  otiier  proper 
Judicial  proeeeuinu'^. 

The  tru-ts  incntrorH'd  in  the  will  of  Sf<'phcn 
Gimrd  are  of  an  •  ].  <  i,n.synary  r.tilure,  and  (-Imri- 
tiible  iii-es.  in  a  Jn  :i  i  i;  sense.  Donati  ng  for  the 
tstablishinent  of  <  h  .  selioi.ls,  ai;i ■  scininaries 
of  learnlniT.  and  e>i"  c;  oly  such  us  are  Un-  the  edu- 
cation of  orphan-i  and  puor  schulani  are  ohATitif^ 
in  the  scnM-  of  the  eonnnon  law. 

Tlic  dcciiUon  of  the  Supi-cme  Court  of  Pcnn-^yl- 
vania  in  tbecaM-of  Zinnncrnuin  v.  Andrew  (.lanuurv 
TeriD,  I8«»,  reeo^niz/'d  an<l  eonflrined.  viz.:  "Thai 
TOO  conservative  pi-ovisions  of  the  statut«-  of  4.; 
Elizabeth,  chap,  i,  lm\  e  been  in  tore,  in  I\-iuik\  i- 
vanfa  by  common  usaire  and  eoi:-;iiiiiiuii)al  recojr- 
nition.  and  not  only  the  se  ;>ur  tie-  tU' irc  .'Mcnsive 
rannro  of  charitable  us.-s  which  <-lian,  erv.supporte<l 
before  that  st^ituh' ami  la-voiid  it." 

*Tho  present  ease  dint in« ni.-ilied  from  the 
«Ue  of  The  Tnist<  e.H  of  the  Philadelphia  Haptist 
AMOCiation  v.  Hart's  executors,  4  Wheat.,  1,  uiion 
two  jrroundg,  vix,: 

I.  That  the  oase  i!i  NVheaton  arose  under  the  law 
of  Vlmrinla.  in  whU  h  State  the  statute  of  m  Eliza- 
beth, ch.  4,  had  been  e.xpn'jwly  and  entind v  abol- 
isocd  by  the  Letri?latnre.  so  that  no  aid  whaiever 
OOUld  be  derived  from  its  provi.sions  to  sustain  the 
bequest. 

StThatthedoDceswerean  unincorporated  assuda- 
tkm  which  had  no  leical  capacitv  to  take  and  hold 
the  donation  in  sucoeasion  lor  the  pun)o8cs  «ir  the 
tod^iSte      '''^^fl^iburles  were  also  uooertain  and 

.The  deditoiw  Md  dieta  ot  Enprllsh  Judires,  an.l 
the  recent  iMibUcaiiou  of  the  He  cord  tdniniissiDH- 
eHB  fa  Englliad,  examined  a.s  to  the  Jur:^ilicti<>n  ot 
chancery  ovw  charitable  devises  anterior  to  the 
atatuloof  tSBllaabeth 

Xhil  uart  of  the  common  law  was  in  force  in 
Pennajrlvaola,  atthouKb  no  court  hit\  Idk  etjuitv 
powiHre  DOW  exiit4  or  has  existed,  capable  oi  en'- 
f oroinif  Stteh  tnMti» 

The  tfXClU^oa  of  all  ecclesiastics,  missionaries, 
and  iniiti.<*t«ri  of  any  sort  frouj  holding  or  e.\en-is- 
\ng  any  station  or  duiv  in  a  coilejfe,  or  even  \  l.sil- 
Inir  the  same;  or  the  limitation  of  the  instruoiion 
to  be  tflvon  to  the  aebolarii,  to  pure  monilitv. 
WalbeaevoleiM9e.alovc  of  truth,  wibrletv,  and  in- 
duMry;  are  not  M>  derogatory  and  bo^till  to  the 
ChristJaoreliflonaa  to  makeadeviMe  for  tie-  tou'i- 
natlon  of  mieoa  eolleire  void  according  to  tiic  con- 
•tttutlon  and  Jawa  of  Pennaylvania. 

THIS  case  came  up  by  appeal  from  the  CIt- 
ctiit  Court  of  the  United  States,  alttiog  as 


a  Court  of  Equity,  for  the  Eaatern  District  of 

Pennsylvania. 

The  object  of  the  bill  AIkI  in  the  oourt  belof 
WHS  to  set  abide  a  part  of  the  will  of  the  hu> 
Slcpi»en  Oirard.  under  the  following  circiim- 
stances: 

Girard,  a  native  of  i^'ranoe,  was  bom  about 
the  middle  of  the  last  century.   89iortly  befon- 

the  Derlaratioii  uf  IndeiK-n.lenoe  he  came  \> 
the  Uniied  Slates,  and  before  the  peace  of  I7i;i 
was  a  resident  of  the  rity  of  phfla(lelplliI^ 
where  lie  dietl.  in  Deecmlu  r.  is:;],  ,i  v. i  lower 
and  without  isiiuc.  ikMiies  aouiv  real  estate  of 
small  vtdm  near  Bordeaux,  he  was,  at  hv 
ik'fith,  the  owner  of  real  estafe  in  tiiis  country 
Which  htid  cost  him  upwards  of  ^1,700,0(H;. 
and  of  (HTKonal  property  worth  not  less  than 
f o.OOO.OtK).  His  nearesl  collaternl  ndatif.?!'; 
were,  a  brother,  one  of  the  ori<;inal  complain- 
ants,  a  niece,  the  other  complainant,  who  ww 
tlje  only  is.sue  of  a  deceased  .«ister.  and  thn^ 
nieces  who  were  defendauls,  the  <lau^hle^^  of 
a  (i(;ccased  brother. 

The  will  of  Mr.  Girard,  with  twocodi'^lK 
was  proved  at  Pliiladelphia,  on  ;jlst  of  Det  etii- 
I  ber,  1831. 

I    *After  sundry  lejjacies  and  devises  [♦129 
of  real  proja  rty  to  various  persons  and  corj***- 
rations,  the  will  i)roceed8  Ihus: 
I    XX.  And,  whereas,  I  have  luxn  for  a  long 
!  time  impressed  with  the  importance  of  educai- 
inir  Ihe  poor,  and  of  plaeia-;  thenj,  1)V  ilie  early 
j  culUvaliou  of  their  minds  and  the  develop- 
I  mentflof  their  moral  pniK  i;>l(is,  abovctiicmany 
temptations,  to  which,  tluouifh  poverty  and 
I  ignorance,  they  arc  exposed;  and  I  am  particu 
I  lariy  desirous  to  proTide  for  such  a  number  of 
po<>r  male  white  orphan  children,  as  can  N; 
trained  in  one  iuHtitutiou,  a  better  education, «» 
well  as  a  more  comfortable  maintenance,  than 
Ihcy  usuallv  receive  from  the  application  of  tlie 
public  fundn:  and  whcrca-i,  to;;ethcr  with  the 
object  just  adverted  to.  Ihavc  sincerely  at  heart 
the  welfare  <d'  the  city  of  PiiilarMplit't.  at:d.  -.ta 
a  part  of  it,  am  desirous  to  improve  the  neigh 
borhood  of  the  river  ]>elaware.  so  that  the 
health  of  tlie  citizens  may  be  promoted  and 
prenerved,  and  tlial  the  eastern  pari  ot"  the  city 
may  be  made  to  correspoml  iKdler  with  the  in- 
terior.   Now,  I  do  Kivc.  dcvi.Hc  and  bt  qiieath 
all  the  residue  and  remainder  of  my  mil  un.l 
jKrssonal  estate  of  every  wirt  and  Iciud  whereso- 
ever situate  (the  real  estate  in  Pennsylvanit 
charged  aforesaid),  unto    the  Mayor.' Alder 
men  and  Citizens  of  Philadelphia.'^  their  sue 


V  .'"Sl**  ^*  '^'^  of  Sailor's  Snuff  Harbor,  3  i  for  the  use  of  the  Inhabitants  .l  a  town  for  ere*  t. 

Ing  a  town  house.  J  ones  v.  wiiiiains,  AmbsiU; 


II  hni  u  a  charity-Htnd  vOiat  bequatti  are  nolkt  an 
being      >  iita  it(tI>Ui  murjHmv.  nnd  what  irnt. 

C!iarity  has  iKea  defined  to  lie  a  general  public 
use.  AiuhnSGt. 


Cogshall  V.  Pelton,  7  .T'>hns  (  li..  -Mi. 

«irtot>ea|)pli<  d  tor  the  ^^ood"of  apbuw.  A.ti. 
V.  Barlof  Lonadale.  1  Sim..  Ui.'i. 

wJi  ^«L*"i5^L*  i_i       t  *         L       ...  •  *be  greuenU  impnoenieni  of  h  tow  n. 

In  order  to  ascertain  what  arc  eharlUbte  pur- ■  Howse  v.  Chapman,  4  Ves..  r>i'^;  A. v.  \u<ii..  2 
ivofes,  n-course  in  usually  had  to  the  statute  of  43  '  81m. «  8tu..  «7. 

**','••       whieh  enumerates  various  kindsof  charity.     Or  tor  the  establlehuient  of  a  life-boiti.  John^^ 
vl»j,  the  relief  of  a^^ed,  impotent,  and  poor  people ;  v.  Siran,  3  .Madd..  457 


nalntennnee  of  «ick  and  maimed  i^iddiHrs  and  mar- 
incis,  School»  of  lcartiin»-,  ni*e  Hchool«>,  and  (>cliol« 
arsln  universities:  repair  of  hridK-es.  forts,  havens, 
causQwa)',  cbuivhes.»ea-t)aiik>i;  and  highways;  edu- 
cation and  preferment  of  orphan.'j;  the  relief, 
stO(;k,  or  maintenance  for  house's  of  correction,  Jtc. 

Cbari^  is  not  eonflned  to  the  objects  comprised 
in  this  enumeration  ;  it  e.vtenri!«  to  all  cases  witblo 
the  spirit  end  inteiidmeiit  of  the  statute. 


Or  of  a  t>otanical  gardun.  Ton-iilev  v.  lk>ilw<  n. 
S  Vee«  IM. 

To  the  trustees  and  for  the  benetit  of  the  iiritisb 
aiuwuni.  Tr«4Steeeof  the  iiritisb  MuiMimv.Whttts 
S8lm.ft8t».,flB. 

^  To  the  widows  and  orphans.  A.  O.  O.  v.  Gbwpcr. 
2  iMui.  ft  Sta.,  W. 
,^     -       Or  to  the  poor  InhalriUuts  of  a  parMi.  A.  0 .  r . 

.„,.-„...,,.    ,,,     ,   „.,   ,   rheAm.  qarke,Aoib.,«8;  14  Ve8.,;Jb4,  wlu«hh.licldu»o|w 

JR.      n  '     '  "     f  ^         F*.  .  Plyto  those  not  receiving  parwhlal  relief.  8i»h<.|» 

Tho  followiiDf  have  been  held  to  be  charitable  of  Hereford  V.Adams,  7  Vus.,  384;  A.  «. WUklu- 


purpn.>M«:  gifts  for  the  erections  of  watecwworlu,  i  son,  1  Beav^  SIS. 
20tf 
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cr«ors  and  a%5ipns».  in  trus>t,  to  and  for  the  sev- 
rral  UM^i.  inU'iilfi,  and  purjioses  herciuHftor 
meotiooed  and  declared  of  and  concfrnine  the 
K»aj»  that  Ls  to  «jiy :  so  far  as  rejpirds  my  real 
estate  in  Pennsylvania,  in  trust,  that  no  part 
Lbffcof  shall  ever  l>e  sold  or  alienated  bv  tlie 
mayor,  aldermen  and  citizens  of  Phila- 
•iflphia,  or  their  sutx-»\sson>.  but  the  same  shall 
(nrevfr  thereafter  lie  let  from  time  to  lime,  to 
food  tenants,  at  yearly,  or  other  rents,  and 
apno  leases  in  posse^ssion  not  exceeding  tlve 
rcxn  from  the  commencement  thereof,  and 
that  the  renU,  i-wiies*,  and  protits  ari^ini?  there- 
frxnshftU  be  applied  towards  keeping  that  part 
of  tb«  said  real  estate  situate  in  the  city  and 
liberties  of  Philadelphia  constantly  in  good  re- 
piir (parts  elsewhere  situate,  to  Ix;  kept  in  re- 
pair by  the  tenants  thereof  respeclivelj'),  and 
towarti&  improving  the  same,  whenever  ne<u!8- 
«ry.  bv  erecting  new  buildings,  and  that  the 
D«t  pwidue  (after  paying  the  several  aunuitie8 
IHTeinU'fore  provide<l  for)  Ik;  applied  to  the 
t«me  txx»  and  purposes  as  are  herein  declared 
of  vad  concerning  the  residue  of  my  personal 
ert-itc:  and  so  far  as  regards  my  real  estate  in 
Keatucky,  now  under  the  cjire  of  Messrs, 
Triplett  and  Brumley.  in  trust,  to  sell  and  dis- 
pMc  of  the  same,  whenever  it  may  be  expedient 
u>  do  M).  and  to  apply  the  proceeds  of  such 
■•le  Ui  the  same  ust*  antl  purposes  as  are  herein 
130*]  *declure<l  of  and  concerning  the  rci*idue 
rtf  inv  personal  otate. 

XXl.  And  so  far  as  regards  the  residue  of 
my  (tcrsonal  estate,  in  trust,  as  to  two  millions 
nl  dollars,  part  thereof,  t«»  apply  and  exixtnd  so 
much  of  that  sum  as  may  Ik*  neces.sary,  in  ere<'l- 
ine.  as  soon  as  practicably  may  Ix',  in  the  centre 
'(  my  siiuare  of  ground  between  High  and 
tl>a»tnut  streets,  and  Eleventh  and  Twelfth 
itraeis,  io  the  city  of  Philadelphia  (which 
lifMMOf  ground  I  hereby  devote  for  the  piir- 
poM  beranafter  stated,  and  for  no  other,  for 
•vei).  a  pcmiHnenl  college,  with  suitable  out- 
Mflfalg^  sufficiently  spac  ious  for  the  residence 
lidaeocnnmodation  of  at  letist  three  hundred 
KtM^Ars.  and  the  requisite  teachers  and  other 
pmoM  nccwaiy  in  such  an  institution  as  I 
<urKt  to  be  established,  utid  iusunplyingthesaid 
coQegeaad  out  buildings  with  clecent  and  suit- 
lUi  furniture,  as  v.  "  lKx>ks  and  all  things 
ful  to  currv  in!  i  my  general  design, 

said  college  shall  be  constructed  with 
Iks  Mst  dunible  materials,  and  in  the  most 
psnMBeot  manner,  avoiding  needless  ornament, 
ud attending  cbietl}'  to  the  strength,  conven- 


or to  the  idiixrcb  wardens  in  aid  of  the  poor's  nite. 

T.  HowcU,  S  R.  &  A<1*il..  744. 
■I  tlM»  w1do«r»  HtKl  ctiildrfti  of  seamen  bcionflr- 
i*  to  a  iM>rt.    Powell  v.  .\.  <;  . :{ .Mi-r..  ^H. 
And  sues  forttie  proiuotlon  <>r  rellgiDU,  in  what- 
•w  tanns  expn^sn^Ml.  A.  a.  v.  ('i;y  of  iKtndon,  1 
V«Su  Jim^  iOi  Powerscourt  v.  Powerscourl,  1  Mol- 

Is  eoBStttute  a  charity  in  the  legal  sense,  tha 
MBBSSd  not  lie  (though  they  coinimtnly  arn)  its 
^■■r  sspertal  obJooU.  A.  G.  v.  l':url  uf  Lons- 
•Ml  Stm.,  100;  Ani.  Asylum  v.  Pluenlx  U'Ic.  4 
CMk,  ITS. 

"  tbssteoUou  of  a  monument  to  perpctunto  the 
of  the  donor,  Is  nr>r  n  chafitahlo  piii  poao. 
:r.  Prwldeninf  ;'  .itn,  1  Jue.,  I*),  .^'f 

,  d.  Tbomgion.  v.  Pn         ■  Mauio  &  t*.,  407;  B. 

It  liequesr<  nrf  viiH<1  iis  being  for  ohari- 

;»uruu«'~4  and  w    ■  o  Going  v.  Km- 

Pfcfc,  tor;  11 :  ..  U  Mass.,  697; 

T.  Att'y-Gua.,  J  Lui^u.  4oJ:  Baptist  Asa.  v. 

Uimtaao  4. 


lenoe.  and  neatness  of  the  whole:  It  shall  be 
at  least  one  hundred  and  ten  fwt  east  and  west, 
and  one  hundred  and  sixty  feel  norih  and  south, 
and  shall  Ik?  built  on  lines  parallel  with  High 
and  Chestnut  streets  and  Elevenlli  jitiil  Twelfth 
streets,  provided  those  lines  shall  <"oiisiitule 
at  their  junction  right  anghs*.  It  shall  heihrw 
stories  in  height,  each  story  at  least  llf  io'n  feet 
high  in  the  clear  from  the  tloor  i«»  th>-  cornice. 
It  shall  be  tire-prf>of  inside  and  outside.  Tin; 
tl(X)rs  and  the  ro(»f  to  Ik-  formed  of  solid  mate- 
rials, on  arches  turned  on  pro(>er  centres,  so  th;it 
no  wood  may  be  used,  except  for  doors,  win- 
dows, and  shutters.  Cidlars  yhall  lie  made  un- 
der the  whole  building,  solely  for  the  purpo.ses 
of  the  institution.  &c.,  Sec,  ifcc.  {and  then  fol- 
lows a  long  ami  exceedingly  minute  description 
of  the  manner  in  which  the  building  shall  Ix; 
erected). 

When  the  college  and  appurtenances  shall 
have  been  C(instructed.  a:i<l  supplied  with  plain 
and  suitable  furniture  and  books,  philosophical 
and  experimental  instruments  and  apparatus, 
an«l  all  other  matters  needful  to  carry  mv  gen- 
eral design  into  execution,  the  income,  issues, 
and  protits  of  .so  much  of  the  said  sum  of  tw(» 
millions  of  dollars  as  shall  remain  unexpended, 
shall  be  applied  to  maintain  the  said  college  ac- 
cording to  my  directions. 

1.  The  inititution  shall  Ix*  organized  an  s(x>n 
as  practicable,  and  to  accomplish  that  purpfwe 
more  effectually,  due  public  notice  of  the  in 
tended  *o|X'ning  of  the  college  shall  be  [*1J$  I 
given,  .so  that  there  may  Ix  nn  opportunity  to 
make  .selections  of  jx>m|)4'tent  iii.siruciors  and 
other  agents,  and  those  wIh)  may  have  the 
charge  of  orphans  may  be  aware  of  the  provis- 
ions intended  for  therii. 

3.  A  competent  numlHir  of  instruclf)rs.  teach- 
ers, assistants,  and  otlu-r  neccs-sjiry  agi'nts,  shall 
be  s<  lectetl.  and  wlu  ii  needtul.  their  phu  c-S 
from  lime  to  time  supplieil.  They  shall  te(;eive 
adequate  com|K'tisati(tn  for  their  services;  but 
no  person  shall  be  employed  who  shall  not  Ik; 
of  tried  skill  in  his  or  her  pro|)er  department, 
of  established  moral  character,  and  in  all  ttasen 
p«'rsous  shall  lie  chosen  on  aecouni  of  their 
merit,  and  not  through  favor  or  intrigue. 

8.  As  many  poor  while  male  orplians.  I>c- 
tween  the  ages  of  six  and  ten  years,  as  the 
sai<l  income  shall  Ix*  adeipiate  to  maint  iin.  shall 
be  intr04lucj'd  iuto  the  college  as  .soon  as  pos- 
sible; and  from  time  to  time  as  Ihere  may  be 
vacancies,  or  an  increased  abiliiy  frftm  ij.comc 
may  warrant,  others  shall  be  inlnxlucetl. 

Hart,  4  Wheat.,  1 ;  3  Pet.,  4H1 :  Greene  v.  Dennis,  II 
t'onn.,  Jiicks4>n  v.  Ilaminoml, :!  ("u.  I'as.,  '.(Yl; 
\VaBht>urii  v.  t^ewall,  t»  Mete., -'H) ;  IlMrtletl  v.  Nye, 
4  III  ,  ;r:s;  Ziniinenunn  v.  Anftves.d  Walts.  &  S.,  tilH; 
Gihson  v.  M't'all,  1  Uiehanlsmi.  174  ;  Kllii*  v.  J^elsby, 
1  .Mvlne  \-  C.  'Ssn  ;  2  iixory  a  F/j.  .hir.,  si  e.  \  IM  ;  .'•'tate 
v.  Vviltliunk,  ;i  liarr.  Del.,  18:  :Hnte  v.  Walt*  r.  2  hi., 
l&l. 

Bequests  to  the  "American  Bible  Soeiety."  to  the 
•*  AiniTlean  I'^tutnitl(»n  Soeiety,"  to  tlie  "  Ann  riean 
Colonl/jitlun  So<  iety."  and  to  the  "  Amerleuu  Homo 
Mi.«slotuiry  ^^ocletv,"  lieirt  good.  llnrl>un>\  v.  Whit- 
ney. 24  Pick.,  14»>;  Bartlett  v.  Nye,  4  >!etcalt.  :i78: 
W'ailf  V.  AiiKT.  I'oloiilzatlon  ."^oelety.  7  Swedes  k 
Marsh,  »;y; ;  Brewster  v.  MeCall.  l.'i  Conn..  •.i74. 

Ill  Vermont,  a  lie<-iui'Sl  tf>  the  tiensurer.  for  the 
time  belnsr  of  the  Amer.  Bible  Srtciety  (or  any  oilier 
charitabli'  iisi>ociation),  for  the  uw  ami  pur|M>.>»es  of 
said  sm  iely,  is  valid,  though  the  otijeets  are  >aK'un 
and  Indellniti-,  and  thoUKh  the  »oei«-ty  if  not  Ineor- 
porated.  Burr  v.  SiuilU,7  Vt.,24l:  Slone  v.GrilHn, 
»Vt.,  400.  .  . 
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4.  On  the  application  for  admission,  an  ac- 
caiHte  statement  should  be  taken  in  a  book  pre- 
pared for  the  purpose,  of  the  name,  birthplace, 
age.  health,  condition  as  to  relatives,  and  other 
partioilan  nsefn)  to  be  known  of  each  orphan. 

5.  No  nrp!i;iTT  •^timilrl  be  ndmtttcd  tmtil  the 
guardiiius  or  (inrt  lors  of  the  poor,  or  a  proper 

f guardian  or  other  competent  authority  shall 
lavp  liven,  by  in  i 'iilure.  relinqtiishment,  or 
otherwise,  acieijutiie  i>ower  to  the  mayor,  alder- 
men, and  citl/^'iis  ( f  Philadelphia,  or  to  direct- 
ors, or  others  by  them  appointed,  to  enforce, 
in  relation  to  each  orphan,  everj*  proper  re- 
st rainf,  and  to  prevent  relatives  or  others  from 
interfering  with  or  withdrawing  such  orphan 
from  the  institution. 

6.  Those  orphans,  for  whose  adminsion  ap- 
plication shall  first  be  made,  shall  be  first  intro- 
duce<l,  all  other  things  concurring — and  at  all 
future  times,  priority  of  application  shall  en 
title  the  applicant  to  preference  in  admission, 
all  other  things  concurring;  but  if  there  shall 
be,  ataiiy  litne,  more  applicants  than  vaoincies, 
and  the  applying  orphans  shall  have  been  bom 
In  different  places,  a  preference  shall  be  gfven 
— fli^t,  to  orplian^born  in  the  city  of  Phiuidel 
phia:  second,  to  those  born  in  any  other  part 
of  Pennsylvania;  third,  to  those  bom  in  the 
city  of  New  York  (that  being  tho  first  port  on 
the  continent  of  North  America  at  which  I  ar- 
rived); and  lastly,  to  those  born  in  the  dty  of 
New  Orleans,  beinij  the  first  port  on  the  said 
continent  at  which  1  traded,  in  the  first  instance 
as  Arst  oflloer,  and  sabsemtcntly  as  master  and 
part  owner  of  a  veswl  jind  cargo. 

133*]  The  orphans  admitted  into  the 

college  8hall  be  Mu  r(>  fed  with  plain  but  whole- 
some food,  clothed  with  plain  but  decent  ap- 

{)arel  (uo  distinctive  dress  ever  to  be  worn),  and 
odged  in  a  plain  but  safe  manner;  due  regiird 
shall  l)c  paid  to  their  health,  and  to  this  end 
their  persons  uud  clothes  shall  be  kept  clean, 
and  thev  shall  have  suitable  and  rational  exer- 
cise an(l  recreation.  They  shall  be  instructe*! 
in  the  various  branches  of  a  sound  education, 
comprehending  reading,  writinir,  grammar, 
arithmetic,  geography,  navigation,  surveying, 
practical  mathematics,  astronomy,  natural, 
chemical,  and  experiinental  philosophy,  the 
French  aud  Spanish  languages  (I  do  not  forbid, 
but  I  do  not  reoommenfTthe  Greek  and  Latin 
languages),  and  such  other  learning;  and  sci- 
ence as  the  <^pacities  of  the  several  schohurs 
may  merit  or  warrant.  I  wonld  have  them 
taught  facts  and  things,  rather  than  words  or 
signs;  and  especially,  I  desire,  that  by  every 
proper  means  a  pure  attachment  to  our  repub- 
lican instilutioiiM.  and  to  the  sacred  rights  of 


conscience,  tis  guarantied  by  our  happy  consti- 
tutiotis,  slisdl  be  formed  and  fostered  in  the 
minds  of  the  scholars. 

8.  Should  it  unfortunately  happen  that  anv 
of  tlie  or|)hans  admitted  into  the  college  shall, 
from  malconduct,  have  become  unfit  comp  oi 
ions  for  the  rest,  and  mild  means  of  reforma- 
tion prove  abortive,  tlMy  shouM  no  longer  re- 
main therein. 

0.  Those  scholars  who  shall  merit  it.  shall 
remain  in  the  college  until  they  shall  respect- 
ively arrive  at  between  fourteen  and  eighteen 
years  of  age;  they  shall  then  be  bound  out  bv 
the  mayor,  aldermen  and  citizens  of  Phila«lel 

phia,  or  under  their  direction,  to  suitable  oocu- 
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patioos — as  those  of  agriculture,  navigatioa, 
arts,  mechanical  trBdes.  and  manufaetoiei,  ac- 
cording to  flie  c-apacity  and  acquirfment.-*  -f 
the  scholars  respectivelV,  consulting  as  far  ss 
prudence  shall  justify  ft,  the  inclinaiion  of  the 
several  scholars,  as  to  the  occupation,  art,  or 
trade  to  bo  learned. 

In  relation  to  the  ormaization  of  the  college 
and  its  appendages,  iTeav**,  necrssjirily.  many 
detaib  to  the  mayor,  aldermen  aud  citizens  of 
Philadelphia,  an^  their  eooonsora;  andldoso 
with  the  more  confidence,  as,  from  the  nature 
of  my  bequests,  aud  the  Ixincfit  to  result  frcMO 
them.  I  trust  that  my  fellow  citiaens  of  Phila- 
delnhia  will  observe  and  evince  especial  care 
and  anxiety  in  selecting  members  for  their  city 
councils  and  other  agents. 

There  are,  however,  some  restrictions,  which 
I  consider  it  my  duty  to  prescribe,  and  to  be, 
amongst  others,  conaitions  on  which  my  be- 
quest *for  said  college  is  made  and  to  [*13d 
be  enjoyed,  namely:  First.  I  enjoin  and  re- 
(piire.  ilmt  if,  at  the  close  of  any  year,  the  in 
come  of  the  fund  devoted  to  ttie  purposes  of 
the  said  coU^  shall  he  more  tlian  suiBcient  for 
the  maintenance  of  the  institution  durini,'  tli.tt 
year,  then  the  balance  of  the  said  income,  after 
defraying  such  maintenance,  shall  be  foiUiwith 
invested  in  uood  securities,  therojifter  to  Ix*  and 
renmiu  a  part  of  the  capital ;  but,  in  no  event 
shall  any  )mrt  of  the  said  capital  be  sold,  dis- 
posed of,  or  pledged,  to  meet  the  <Mirrent  ex 
pcDsesof  the  said  institution,  to  which  I  devote 
the  interest,  income,  and  dividends  theri'of.  ei- 
clusively:  Second.  I  enjoin  and  require  t hut 
no  ecclesiastic,  missionary,  or  minister  of  any 
sect  whatsoever,  shall  ever  bold  or  exercise  any 
station  or  duty  whatever  in  the  said  colh  g«: 
nor  shall  any  such  person  ever  be  udmiltal  for 
any  purpose,  or  as  a  visitor,  within  the  prPcniM 
appropriated  to  the  pMri>oscs  of  the  fyiid  colle^. 

In  making  this  restriction.  I  do  not  mean  to 
cast  any  reflection  upon  any  sect  or  person 
whatsoever:  but,  as  there  is  such  a  multitude  of 
sects,  and  such  a  diversity  of  opinion  amoncst 
them.  I  desire  to  ktJep  the  tender  minds  of  the 
orphans,  who  are  U>  derive  advantage  fromUus 
bequest,  free  from  the  excitement  which  chsrii- 
ing  doctrines  and  sectarian  controver>iy  are  >  ! 
apt  to  produce;  my  desire  is,  that  all*  the  in 
structors  and  teachera  in  the  college  shall  take 
pains  to  instil  into  the  nunds  of  the  sc-holars  th-' 
purest  principles  of  morality,  so  that,  on  their 
entrance  into  active  life,  they  ma  v.  fhwBi  indi* 
nation  and  habit,  evince  l)enevofencc  towards 
their  ftilluw-ci-eatures,  and  a  love  of  tnilh,  so> 
briety,  and  industry,  adopting  at  tlieaune  time 
such  religious  tenets  as  their  matured  feiMK 
may  enable  them  tn  prefer. 

if  the  income  arising  fro[n  tliat  part  of  the 
said  sum  of  two  millions  tif  dollars,  remaining 
after  the  construction  and  furnishing  of  the 
college  and  out-buildings,  shall,  owing  to  the 
increase  of  tho  number  of  orphans  appiyijag  for 
admission,  or  other  cause,  be  inadequate  to  tL<. 
construction  of  new  buiklings,  or  tne  mainte 
nance  and  education  of  as  many  orphans  as  may 
apply  for  admis.sion,  then  sucli  further  sum  a* 
may  be  necessary  for  the  construction  of  new 
buildings,  and  the  maintenance  aud  education 
of  such  further  number  of  orphans  as  can  bo 
maintained  and  instructed  within  ,siirh  build- 
ings as  the  said  square  of  ground  ahull  tH>  mIc 
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uutte  to,  phall  be  taken  from  the  final  residuary 
fuwl.  benrinaftcr  expressly  referred  to.  for  the 
purpoH*.  compn  hen<lirjjr  the  income  of  my  real 
««Uie  in  the  city  and  County  of  Philailclphia, 
ud  the  dividends  of  my  stock  in  the  S<"huyl- ; 
134*]  kill  Navigation  Company — *my  dcsii^n 
toddnire  being;,  that  the  beni'tiis  of  8<iid  insti- 1 
mm  shall  l>e  extended  to  as  great  a  number  1 
i)f  nrphans     the  limits  of  the  said  square  and  i 
boiidinp*  therein  can  acconuuodate. 

XXir.  An<!  AS.  to  the  further  sum  of  five  hun 
drilthmiwind  dollars,  part  of  the  residue  of  my 
^tvidaI  estate,  in  trut-t,  to  inv(!st  the  siime  se 
rafrly.  and  to  keep  the  same  so  invested,  and  to 
ippir  the  incom*?  thereof  exclusively  to  the  fol- 
'iMt'taf  purjMtses,  that  is  to  say — (then  follows 
IB  (!iiumeration  of  the  objects  to  which  the  in 
ottf  of  the  fund  is  to  l>e  applied,  being  the  im- 
rn)\etafnl  of  ihe  eastern  part  of  the  city.) 

XXin.  I  give  and  l)e<]ueulh  tr>  the  Common- 
*ni;thof  Pennsylvania,  the  sum  of  thret:  hun 
•M  thousand  dollars,  for  the  puriMjse  of  inter- 
u!  improvement  by  canal  navigation,  to  be 
pii<i  into  Ihe  Stale  treasury  by  my  executors.as 
as  Mich  laws  shall  have  Ik'CU  enacted  by 
'»  roaMituted  authorilies  of  the  said  Coni 
nnowealth  as  Khali  be  nec(vs.s:irv,  and  amply 
'offlrirat  to  carry  into  effect,  or  to  ennble  the 
•Do^itufed  authorities  of  the  city  of  Phila- 
•Wf^iia  to  carr)'  into  effect  the  several  improve- 
•ente  nho%'e  specified,  namely:    1,  Laws,  to 
Dflaware  Avenue,  as  above  described,  to 
l»maile.  pave<l,  curlK'd,  and  lighted  ;  to  cause 
'i»  baildings.  fences,  and  other  obstructions 
>>▼  existing.  t(»  be  abate<l  and  remov«'d.  and 
'••  F'nfhibit  tlje  creatirm  of  any  such  obstruc- 
to  the  east  wan!  of  .said  Delaware  Ave- 
wp.   2.    Laws,  to  cau«e  all  wwHlen  build 
■izs.  as  alirjve  describe<l.  to  Ik?  removed,  and  to 
r»*Ail>it  their  future  erection  wiiliin  the  limits 
•  f  the  city  of  Philadelphia.        Laws,  provid- 
■ar  for  the  gradual  widening,  reirulating.  pav- 
t-z.  and  curbing  Water  Street,  as  hereinl)efore 
•Wribed.  and  alM)  for  the  repairin;:  the  mid- 
•H^  allcTs.and  intnKlucing  the  Schuvlkill  water. 
k*i  pumps,  as  before  specified — ail  which  ob- 
jact«  OMty.  I  persuade  msclf.  l)e  accomplished 
■•irtiriples  at  once  just  in  relation  to  individ- 
UklK,  iDil  highly  Ix'ueficial  to  the  public:  the 
•id  muD,  however,  not  to  be  paid  unless  said 
be  pcMseti  within  one  v«'ar  after  mv  de- 

cme. 

XXIV.   And  us  it  n'g:irds  the  remaiiwler  of 
np«idue  of  iny  [MTNonal  estate,  in  trust,  to 
ianst  the  >4ime  in  gcxnl  securities,  and  in  like 
'liter  to  invj-st  the  interests  and  inconie  then-- 
nnn  time  to  time,  .so  that  the  whole  shall 
.  4  permanent  fun«l.  and  to  apply  the  in- 

•  "f  the  said  fiuxl: 

'  To  the  further  iraprr>vement  and  mainte- 
rof  tlie  aforesaid  j'ollegf.  us  jlirected  in  tlie 
;Mragrapb  <»f  Ihe  XXlst  clautie  of  this  will. 
1«I6*]  To  enable  the  corporation  of  the 

•f  Pbilafl<'Iphia  topri»vide  moreefTeclimlly 
u  th«'v  now  «lo.  for  the  security  of  the  per- 

*  antf  properly  of  the  inhabitants  of  the  said 

y  a  coiii[H"tent  [>o!ice.  including  a  suftl- 

■  ••  Duml)«.-r  of  watchmen,  really  suited  to  the 
■'{■we;  and  to  UiLs  end,  I  recommend  a  divis- 

of  Ihe  city  into  watch  districts,  or  four 

■  -.  each  under  a  proj>er  head,  ami  that  at 

two  watchmen  shall,  in  each  round  or  sta- 
^  patrol  toKelhcr 
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3d.  To  enable  the  said  corponition  to  im- 
prove the  city  properly,  and  the  genenil  ap- 
pearance of  the  city  it.self,  and,  in  effect,  to  di- 
minish the  bin<len  of  taxation,  now  most  op- 
pressive, especially  on  lho.se  who  are  the  least 
able  to  bear  it. 

To  all  which  objects,  the  prosperity  of  the 
city,  and  the  health  an(l  comfort  of  its  iuhabit- 
iints,  I  devott>  the  said  fund  as  aforesaid,  and 
direct  the  income  thereof  to  l>e  applietl  yearly 
and  every  year  forever,  after  providing  for  the 
colleire  as  hereinl)efore  directed,  jismy  primary 
object.  Hut.  if  the  said  city  shall  knowingly 
and  willfully  violate  any  of  the  conditions  here- 
inlK'foreaml  hereinafter  mentioned,  then  1  give 
and  iHiqueath  the  said  remainder  an(i  accumu- 
lations to  the  Commonwealth  of  Penn.sylvania, 
for  the  pur|)Osesof  internal  navigati(m;  except- 
ing, however,  the  rents,  i.ssues,  and  profits  of 
my  real  e-statc  in  the  city  and  County  of  Phila 
delphia.  which  shall  forever  be  reserveil  and 
applied  to  maintain  the  aforesaid  college,  in 
the  manner  specified  in  the  last  paragraph  of 
the  XXIsi  clause  of  this  will:  And  if  ihe  Com- 
monwealth of  Pennsylvania  shall  fail  to  apply 
this  or  the  preceding  bequest  to  the  purposes 
l>efore  mentioned,  or  shall  apply  any  part  there- 
of to  any  other  use.  or  shall,  for  the  term  of 
one  year  from  the  time  of  my  decease,  fail  or 
omit  to  p:is.s  ihe  laws  liereinU-fore  sp«'cified  for 
promoting  the  improvement  of  the  city  of  Phil- 
adelphia, then  I  giv<',  devise,  and  beipieath  Ihe 
said  remainder  and  ac'oumulations  (the  rents 
afomsaid  always  excepted  and  reserved  for  the 
college  as  aforesaid)  to  the  United  States  of 
America,  for  the  purpo.ses  of  internal  naviga 
tion,  and  no  other. 

Provifled.  neverthele.s.s.  and  1  <lo  hereby  de- 
clare, that  all  the  preceding  Ixupie.sts  and  de 
vises  of  the  residue  of  iny  estate  to  the  mayor, 
aldermen   and  citi/,«'ns  of   I'hihuU'lpliia,  are 
made  upon  the  following  express  c«>nditions, 
that  is  to  say:  First.  That  none  of  the  moneys, 
principal,  interest,  dividends,  or  rents,  arisin'.r 
from  the  saiil  residuary  devise  and  lKquest,sI;a!l 
at  any  time  Ik'  applied  to  any  other  purp<jseor 
purposes  whatever,  than  those  herein  men- 
tioned and  appointed.    Second.  That  sejjarate 
accounts,  disiinci  from  the  other  ae<ouiits  of 
•the  corporation,  shall  i>e  kept  by  Ihe 
said  corporation,  comerning  the  said  devi.s*'. 
I>e(|ues|,  college,  and  funds,  and  of  Ihe  invest- 
I  ment  and  a]>plicat ton  thereof ;  and  that  a  sepa- 
rate account  or  accounts  of  I  lie  sjune  shall  be 
'  kept  in  bank,  not  blended  with  any  other  jic 
count,  so  that  it  may  at  all  times  appear  4in  ex- 
amination by  a  committee  of  the  Legislalure.as 
hereinafter  mentioned,  that  my  intentions  Inul 
been  fully  complied  with.     Third.  Thut  I  lie 
said  corponition  render  a  detailed  account  an- 
mially.  in  duplicate,  to  the  Legislature  of  the 
Conunonwealth  of  Pennsylvania,  at  lln-  com- 
'  inencementof  the.s<'ssion,  one  copy  for  Ihe  Sen- 
ate, and  the  other  for  the  House  of  Hepn  si-nt- 
■  atives.  concerning  the  said  devisi-d  and  Ik*- 
I  queathed  estate,  and  the  investment  and  appli- 
'  cation  of  the  same,  and  al.so  a  report  in  like 
manner  of  Ihe  slate  of  Ihe  saiil  college,  and  shall 
j  submit  all  their  iKioks,  papers,  and  accounts 
touching  the  same,  to  a  committee  or  commit- 
tees of  the  Legislature  for  examination,  when 
the  same  shall  l>e  reqiuretl. 
Fourth,  The  said  corporation  shall  also  cause 
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to  be  published  in  Ibe  monUi  of  January,  an- 
ouall^,  in  two  or  more  newspa|)er8,  printed  in 

tbe  city  of  Philadelphia,  a  concise  but  plain  nc 
ooant  of  tbe  state  of  tbe  trusts,  devises,  and  be- 
quests herein  declared  and  made,  comprehend- 
ing tlic  condition  of  the  m\d  college,  tbe  num- 
ber of  8<rbo]ar8.  uud  otlier  particulars  needful 
to  be  publicly Icnown.  for  the  year  next  preced- 
ing the  said  month  of  .Tanuar}'.  annually. 

(Tlie  25lb  stclion  reluled  to  the  winding  up 
of  tbe  Girard  Bank,  and  the  2Hth  appomtcd 
Timothy  Paxon,  Thoina-s  I\  Copt-,  Joseph  Hob- 
ert«,  William  J,  i>uane.  and  Johu  A.  Bare  lay. 
Executors.  Then  followed  the  execution  of 
the  wmII.  in  regular  form,  on  ibe  16tb  day  of 
P'cbruar^.  1830.) 

Whereas,  I.  Stephen  Girard,  the  testator 
named  in  tbe  foregoing  will  and  testament, 
dated  the  sixteenth  day  of  February,  eighteen 
hundred  and  thirty,  have,  since  the  execution 
thereof »  purchased  scTeral  parcels  and  pieces  of 
real  estate,  and  have  built  sundry  messuages, 
all  which,  as  well  as  any  real  estate  thai  1  may 
hereafter  purchase,  it  is  my  wish  and  intcntiitn 
to  pass  by  the  said  will:  Now,  I  do  hereby 
rtpiibM=ih  the  foregoing  last  will  aud  testament, 
dated  February  16,  1830,  aud  do  couflrro  the 
same  in  all  particulars. 

In  witiu»s8.  I,  the  said  Stephen  Girard,  set 
my  hand  and  seal  hereunto,  tbe  twenty-fifth 
day  of  December,  eighteen  hundred  and  thirty. 

Stefiikn  GrnAKD.  \^..  h  ] 
137*]  'Signed,  sealed,  publibbed,  and  declared 
by  the  said  Stephen  Girard,  as  and  for  a  re- 
piahlication  of  hh  In-'  and  testament,  in 
the  presem  0  of  us,  wUu,  at  his  requt&t,  have 
hereunto  sultsciibed  our  names  a.s  witnes-ses 
thprefo,  in  tbe  presence  of  the  said  testator 
and  of  each  other,  December  2.'>tb,  1830. 

John  H.  £rwih,  • 
S.\.%ruEi.  Aktht'r, 
Jno.  Thomson. 
Whereas  I,  Stephen  Girard.  tbe  testator 
named  in  the  foregoing  will  and  testament, 
dated  Febniary  16tb.  1830.  have  since  tbe  exe- 
cution thereof,  purchased  several  parcels  and 
pieces  of  land  and  real  estate,  and  have  built 
sundry  mcssnages,  all  of  which,  as  well  as  any 
real  (-tule  that  I  may  liereafter  pureluisc.  it  is 
my  intention  to  pass  by  said  will ;  and  whereas, 
in  particular,  I  have  recently  purchased  from 
Mr.  William  I'aiker.  the  mansion  house,  out- 
buildings, and  forty -five  acres  and  some  perches 
of  land,  called  Peel  Hall,  on  tbe  Ridge  road,  in 
Penn  Township:  Now,  I  declare  it  to  be  my 
intention,  and  1  direct,  that  the  orphan  estab- 
lishment, provided  for  in  my  mM  will,  instead 
of  being  built  as  therein  directed  upon  my 
scjuare  of  ground  btiween  High  and  Chestnut 
and  Eleventh  and  Twelfth  streets,  in  tbe  city 
of  Philadelphia.  shMll  he  huilf  tipon  the  estate, 
so  purchased  from  Mr.  \V.  I'm  k<  i .  and  I  hereby 
devote  the  said  estate  to  that  piirpos<>.  exclusive- 
ly, in  the  same  manner  as  1  bad  devoted  the  said 
square,  hereby  directing  that  all  the  improve- 
ments aud  arrangements  for  the  said  orphan 
eslablinhment.  prescribed  by  my  said  will,  as  to 
said  square,  shall  be  made  and  t  xtcuted  upon 
Ibe  said  estate,  just  as  if  I  had  in  my  will  de- 
voted the  said  estate  to  wiid  purp<)se — conse- 
quently, the  said  square  of  ground  is  to  consti- 
tute, and  I  dt<;Iare  it  to  \h-  h  part  of  the  resi- 
due and  remainder  of  my  real  and  personal  ee- 


tate,  and  given  and  devised  for  the  same  um 
and  purposes,  as  are  declared  in  sectioit  Iwentv 

of  my  will,  ;t  bfimj  my  intenT;f.:i  thai  the  said 
square  of  ground  shali  be  buiii  upon,  and  im 
proved  in  such  a  manner  as  to  secure  a  saf<< 
raid  permanent  income  for  the  purposes  Slated 
in  said  tweiitic-Lh  section. 

In  witness  whereof,  I,  the  said  Stephen  Gir- 
ard, set  my  hand  and  seal  herettnto.  the  twen. 
tieth  day  of  June,  eighteen  Imndied  and  thirty, 
one.  Stephek  Gihard.    [l.  s.] 

Signed,  sealed,  published,  aud  de(  larecl.  by  ili( 
said  Stephen  Girard,  as  and  ft>r  a  republiea 
tion  of  his  last  will  and  testament.  ;u.'l 
•further  direction  in  relation  to  the  [*138 
real  estate  therein  mentioned,  in  the  prc*ienr< 
of  us,  who,  at  his  request,  have  heretuiK 
subscribed  our  names  as  witnesses  thereto,  ii 
the  presence  of  the  said  testator,  and  of  ^axi 
other,  June  80, 1881.    S.  H.  Carpkxisb, 

L.  Bardis, 

SAHTtlEL  AKTUUJL 

The  executors  named  in  the  will,  duly  prove 
the  same  with  the  codicils  before  the  rcffiatero 
wills  for  the  city  and  County  of  Pbiladelphis 
olitaint  d  y  tter8  tesiainentary  there^m,  and  io<il 
upon  theuiM^ivcs  the  burden  of  the  execuuoi 
thereof.  Invenlorfes  and  supplementary  invM 
tories  of  the  estate  were  fllen.  del  its  and  hp 
cies  paid,  and  large  sums  of  money  paid  to  n 
siduary  legatees.  The  accounts  of  the  exeev 
tors  were  filed  in  the  ot!ice  of  the  register  <i 
wills,  from  which  they  pvisiwd,  in  duecuur^ieu 
legal  proceedings,  to  the  Orphans'  Court  forth 
city  and  County  of  Philadelphia. 

Au  Act  of  the  Legislature  of  PennsylvauLt 
of  24th  March,  1882,  "To  enable  the  Mftyf«« 
Aldermen  and  CitizeuH  of  Philadelphia  t 
carry  inJo  effect  certain  improvements,  and  t 
execute  certain  IruMii,"  recites  the  beque>i  c 
1500.000,  in  Stephen  (Jirard's  will,  sec.  22.  t 
the  mayor,  aldermen  aud  eiiizens  of  Philatie 
phia,  in  trust,  &c..  and  "  for  tbe  purpose  of  ei 
abling  the  mayor,  aldermen  and  citir-en*  < 
Philadelphia,  aforesaid,  to  effect  tbe  impron 
ments  eontemplnted  by  the  said  testator,  and  \ 
execute  in  all  other  respects  the  tnisu  crvatt! 
by  his  will,  to  enable  Uie  constituted  aothoi 
tiVs  of  the  city  of  Philadelphia  to  carry  whiij 
into  effect,  the  said  Stephen  Girard  hd£  dmin 
tbe  Legislature  to  enact  tbe  necessary  law«, 
SectiouK  1  to  0  contain  enactments  s^ipulait 
by  the  testator  in  sec.  28  of  tbe  will,  as  thu  oh 
dition  on  which  1800.000  was  bequeathed  I 
tbe  Commonwealth  of  I'enn^ylvani  i 

•'  An<i  forasmuch  as  in  the  tvurM.  ot  iinw 
may  appear  that  nowm  are  not  vented  in  il 
sjiid,  the  mayor,  aldermen  and  citizens  of  Ph 
adelphin,  wluch  may  be  yet  reijuirtd.  lo  ij 
full  execution  of  those  parts  of  the  said  will  I 
the  said  Stephen  Girard,  for  the  carrjin!;  ; 
which  into  effect  be  ha.s  in  his  .said  will  i| 
quested  legislative  jirovision.  and  it  b  tbe  o 
ject  and  intent  of  this  act  fully  tocoofcr  i 
such  powers, 

"  Sc( .  10.  Be  it  further.  &c..  That  It  shall 
lawful  for  the  mayor,  aldermen  and  citizens 
Philadelphia,  to  eJtercise  all  such  jurisdictir 
enai  tall  such  onlinances.  and  do  and  execn 
all  such  acts  and  'things  whaiso«»ver  aA[*l  •! 
may  be  necessary  and  convenient  for  the  ti 
nw\  entire  acceptance,  execution  and  proaec: 
tion,  ol  any  and  all  the  deviaes  and  ii#«pi.-» 
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u«Uiu>d  provisionM,  contained  in  the  Raid  will, 
nhich  are  the  suhjtcts  of  iht*  prt'oedinc:  parts  of 
thiiact,  and  to  enable  the  conHlitutccf  authori 
ties  of  the  dty  of  Philadelphia  to  carrj'  which 
into  effect,  the  said  Stephen  Girard  has  desiml 
the  Legislature  to  enact  the  necesaar}  laws. 

"11.  And  be  it  further.  »Scc.,  That  no  road 
fir  street  shall  be  laid  out  or  pjissod  through 
\he  land  in  the  County  of  Philadelphia,  be- 
qoeathed  by  the  late  Stephen  Qirard  for  the 
erttrtinn  of  a  college,  unless  the  same  shall  l)e 
recommended  by  the  tru8t<?eH  or  directors  of 
tlieMid  college,  and  approved  of  by  a  majority 
of  the  ^lect  and  common  councils  of  the  city 
of  Philadelphia. " 

By  another  Act,  pasHC<l  on  the  4th  of  April, 
liS2.  entitled  "  A  supplement  to  the  Act  enti- 
tled •  An  Act  to  enable  the  Mayor,  Aldermen 
iDii  Citizens  of  Philadelphia,  to  carry  into  cf- 
ffct  certain  improvements,  and  to  execute  cer- 
uin  irorta,'  "  the  select  and  common  council  of 
the  city  of  Philadelphia  are  nuthorize<l  to  pro- 
tile  by  onlinance,  or  otherwise,  for  the  elec- 
tion or  appointment  of  such  officers  or  agents 
V  they  may  deem  essential  to  the  due  execu- 
tion of  the  duties  and  trusts  enjoined  and  crc- 
•ted  by  the  will  of  the  late  Su-phen  Girard. 

In  rk"tober.  S4ime  of  the  heirs  of 

Stephen  Girard  file<l  a  bill  upt^n  the  c(juity  side 
the  Circuit  Court  of  the  United  States  for  the 
^»>lem  District  of  Pennsylvania,  against  the 
•fporation  of  Philailelphia,  the  executors,  and 
Mae  of  the  nieces  of  uirard,  who  were  made 
eo-defendants.    Tlie  claim,  as  nrescnted  in  the 
<v1fhud  bill,  amended  bill,  anu  bill  of  reviv(»r 
<ia  which  Henry  Stump  is  made  a  party  as  the 
•damirtntor  of  one  of  the  deceased  complain- 
ii  ts  follows: 
■'Your orator  and  oratrix  further  8h»)w,  that 
_   other  things  in  tlieir  original  bill,  they 
ftOqied  and  charged  that  the  testator, 
Stephen  Girard.  by  a  sunpoecd  devise  in  his 
hn  will  and  teetament.  has  in  the  first  place 
ippropflated  two  millions  of  dollars  to  the 
■■jror,  aldermen  and  citizens  of  Philadelphia, 
~  tnirt,  for  the  enaction  and  endowment  of  a 
for  the  maintenance  and  c<luration  of  a 
of  or)»hans.  attempt«-<l  to  be  descrilKMl  by 
«id  testator  in  his  will. 
■  And  your  orator  and  oratrix  further  state. 
UmC  fai  tlwir  original  bill,  thev  set  out  that  the 
testator,  in  and  by  his  will,  after  appropri- 
tO*]  aiing  ♦the  two  millions  of  dollars,  as 
^oreMid,  by  another  sup(>oseti  devise,  dedi- 
"sledlhe  whok;  of  the  rfmlnum  of  his  real  and 
:«onal  estate,  with  certain  exceptions  men- 
ia  the  said  original  Mil.  to  the  mayor,  al- 
and citizens  of  Philadelphia,  in  trust, 
^  the  piiMuawlTe  enlargement  of  said  college, 
«a<l  that  tSere  are  no  other  limitations  to  the 
nariMTof  orphsn«  to  be  ultimately  admitted 
■to  the  said  •  nor  to  the  cost  nor  extent 

of  fhe e>t.'' '  ■  ,  but  the  numlK-r  and  ex- 

tol of  tl.  .!e  builthngs  and  their  ap- 

PodMpea,  that  may  from  time  to  time  be 
oeelea  within  the  entin*  an^a  of  forty-five  acres 
and  one  perches  of  land,  being  a  country  seat 
'allod  P^l  Hall;  so  that  in  effect  there  is  no 
•  ^Ik  over  of  any  part  of  the  sai'l  '  /m  of 
•  teal  and  prrwonal  estate  of  th-  r,  to 

4ay  olhcr  xm.  se  or  object,  after  deduct- 

^Ibe  appn)i.i  ..iiii'iis  that  art*  excepteil  in  the 
onflBal  bill,  than  the  charily  connected  with 
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the  establishment  of  said  college,  except  it  be 
contingently,  in  case  the  said  college  establish- 
ment 1)6  not  made,  as  it  is  contemplated  to  be, 
capable  of  absorbing  the  whole  of  the  said  re- 
ftt'/tutini  of  the  real  and  {)er8onal  estate,  intended 
to  l)e  devised  in  trust  a"*  aforesfiid.  »is  by  a  n-f- 
ercncc  to  the  said  original  bill  and  exhibits, 
which  your  complainants  pray  may  Iw  taken 
as  part  of  this  bill,  will  more  fully  appear. 

•*  Your  complainants  suggest  and  insist  to  \\c 
available,  that  it  will  \)c  decided,  from  a  true 
exposition  and  construction  of  the  said  will, 
which  is  submitted  to  the  court,  that  it  was  the 
intention  of  the  testator  to  dedicate  the  whole 
of  the  rents,  issues,  and  profits  of  his  real  estate 
in  the  city  and  County  of  Philadelphia,  in  trust, 
exclusively  to  the  uses  and  purix)se>»  of  the  char- 
ity connected  with  said  college,  and  not  that 
the  said  real  estate,  or  the  rents,  issues,  and 
profits  thereof  are  to  Ik;  contingently  applied  to 
any  other  use  or  purj)Ose,  unless  il  Ih?  to  the 
payment  of  a  ratable  proportion  of  certain  an- 
ntiities  charged  on  the  real  estate  of  the  testator, 
in  the  Stale  of  Pennsylvania,  by  the  eighteenth 
clause  in  his  will. 

xVnd  your  orator  and  oratrix  further  aver 
and  expressly  charge,  that  the  charity  connected 
with  the  college,  if  the  establishment  is  erected 
and  managed  according  to  the  directions  of  the 
testator,  and  the  necessary  buildings  construct- 
ed so  as  to  fill  up  and  improve  the  whole  area 
of  forty-five  acres  and  sonie  jHTclies  of  land, 
will  require  and  consume  the  whole  of  the  ir- 
Kulurnii  of  his  real  and  personal  estate,  attempt- 
eil  to  Ih?  devised  as  aforesaid  for  the  purposes 
of  erecting,  progressively  enlarging,  and  per- 
|>etuallv  maintaininiz  sjud  collegiate  establi'^li- 
nu-nt,  for  the  support  and  education  of  jis  great 
a  numlx?r  *of  orphans  as  the  t«jstator  [*141 
directs  to  be  admitted  therein,  so  that  there  will 
be  no  surplus  of  sjiid  rt^tuliium  of  his  real  and 
|>erMonal  estate  sup|io«ed  to  l>e  devised  in  trust 
I  as  aforesjtid,  to  be  appropriated  to  any  other  ob- 
jects or  purposes  designated  by  the  li-siator  in 
his  will.  And  vour  orator  and  oratrix  aver, 
that  there  is  no  iievise  over  for  any  other  pur- 
pose upon  any  contingency  of  the  said  two  mill- 
ions of  dollars,  supiM)sed  to  Iw  devised  lo  the 
mayor,  aldermen  and  ritizens  of  IMiiladelphia, 
in  tntst.  for  the  erectioji  and  en«lowment  «»f 
naid  colh'ge.  and  that  no  part  of  said  two  mill- 
ions of  d»)llars.  according  to  the  will  of  the  tes- 
tator, can  Ik'  applie<l  in  any  event  to  any  other 
use.  jturp«)se  or  obje<'t.  eX(  e|)t  to  the  charitable 
objects  depending  ui>on  the  en^tion,  endow- 
ment nn<l  perpetual  support  of  sjiid  college. 
And  your  orator  and  oratrix  aver  and  insist  to 
be  available,  that  the  sjiid  supjH>sed  (h'vise  of 
two  millions  of  dollars  to  the  mayor,  aldermen 
and  citizens  of  Phihulelphia,  in  tnist,  for  the 
erection  and  endowment  of  said  college,  for 
the  benefits  of  uncertain  objects  of  charity, 
supposetl  to  be  intcndeil  by  the  testator,  is 
void. 

"  And  your  complainants  maintain,  that  the 
mayor,  aldermen  and  citizens  of  Philadelphia, 
were,  at  the  <leath  of  the  t(?stator.  incapable  of 
executing  any  such  trust,  or  of  taking  and  hold- 
ing a  legal  estate  for  the  benefit  of  others;  and 
that  whatever  may  l)e  the  capacity  of  said 
mayor,  aldermen  and  citizens  of  Philadelphia, 
to  hold  property  for  the  use  of  others,  or  to  ex- 
ecute a  trust,  the  objects  for  whose  benefit  the 
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said  devise  Id  trust  in  supposed  to  haye  beea 
mnde.  are  fndeflnltc,  vn^e,  and  unoertidii.  as 

will  iii>|u';ir  from  an  cxnminntion  of  Raid  will; 
m  Uiat  Qo  trust  is  created  tiiat  is  capable  of  be- 
\nf(  executed,  or  is  crfrnizable  either  at  law  or 
in  Kjiiily,  and  no  ««fntr  passed  by  fJaitl  PupiTo^'d 
devise,  that  can  vest  ia  any  existing  or  ascer- 
tainable tmtvi  que  trv9t;  that  if  the  objects  or 
persons  for  whn.cf  licneflt  I  he  said  devi';c  is  sujv 
posed  to  have  l>een  made,  wen?  suscepiible  of 
aaceHatnment,  yet  sucli  l)eneficiaric»,  when  as- 
certaineii.  would  l)e  wholly  iii(  ai);il)lc  of  (niiiK 
milting  tiieir  cuuitable  tiilc  iu  perpetual  buc- 
cesaion,  ao  tliattnef^aid  two  millions  of  iioUars, 
for  wojit  of  a  irood  and  cfFfctual  dcvix-,  him 
de»(H*ndwl  by  upcrulioii  of  ibe  law  governing 
descents  in  the  Slate  of  Pennsylvania,  an<l  the 
tnaiy  stipulations  between  l-'rance  and  tlie 
l  nit<  d  Slates,  to  the  heirs  at  law  of  Steplien 
Girard,  the  testator,  aicoi  ding  as  such  laws  and 
I  rest  V  Htipulatioos  affect  the  rights  of  such  of 
the  beirs  as  are  aliens  and  such  as  are  citizens 
of  th{'  I'liitcd  Stali-s. 

"  Your  orator  and  oratrix  expressly  charge 
1 42*1  in  tbeir  original  bill,  that  Hhe  said  sup- 
pised  devise  to  the  tii  iynr,  aldcrriicii  and  <  ii 
izeos  of  Philadelphttt,  in  trust  of  the  whole  uf 
the  fvsAftttm  of  the  mU  and  penonal  estate  of 
the  testator,  for  tlit-  erectinn,  prntrrcs'-ivr  en 
largement.  and  jMniwIual  support  of  said  c«»l- 
le^e,  is  void,  and  that  your  complainants  were 
heir«  at  law  of  Niiil  testator,  and  each  entitled  to 
one  lliird  part  of  the  esiatt-  of  the  testator,  un- 
disposed of  or  ineffectually  disposed  of  by  bia 
last  will,  according  to  the  law  irfn'crninsr  de- 
scents in  the  StaU;  of  PenuHylvuaiu,  and  the 
treaty  stipulations  U'tween  France  and  the 
Unitwl  States;  and  that  the  testator  at  the  time 
of  his  deulh  h'tl  itriain  otlier  heirs,  namely, 
Maria  Antoinetta.  wife  of  John  Hemphill, 
Henrietta,  wife  of  .John  Y.  Clark,  and  Caroline, 
wife  of  John  ilaslam,  which  said  Maria,  Hen 
rii-ifa,  and  C'arolinc.  are  iii<-ccs  of  the  said  testa- 
tor, and  daughters  of  John  Qirard,  late  at  Phil- 
adelphla,  deceased,  and  th«^  and  their  hus- 
bands, exrcpt  the  husband  of  said  f'arolinc,  .irt- 
all  made  defendants  to  said  bill,  together  willi 
Marie  Rieiianls,  who  is  the  trustee  of  Caroline, 
Jill  of  w  hich  sjiid  defendants  arc  citizens  of  the 
i5tatc  of  Pennsylvania.  And  your  orator  and 
oratrix  further  aXiefie  that  the  last  named  heirs 
arc  tlic  only  prrKon'^  entitled  beside**  your  com- 
plainants to  uny  part  of  the  real  or  |>ersonal 
estate  of  which  the  wiid  testator  di«Hl  seized  or 
possessed,  and  wliidi  rr  riitiined  undisposed  of 
or  inetl'ectually  tie  vised  i)y  his  will. 

"And  your  complainants,  as  tliey  are  in- 
formed, verily  Ik  Hi  ve  and  *  vpressly  charirt , 
that  notwithstanding  the  invali(lity  oi  saicl  sup- 
posed devise  ordevist«  in  trust,  ihe  said  mayor, 
ahlermen  and  citizens  of  Philudeluhia,  sw)n 
after  the  death  of  the  tolalorenteri'd  upon  and 
posst-tised  themselves  of  Ihe  two  millions  of  dol 
iars,  supposed  to  be  devised  to  them  in  trust  f <  >r 
the  erection  and  support  of  said  collegt;.  and 
alwi  of  the  whole  of  the  n^iidmim  of  the  real 
and  personal  ei»Uite  of  the  testator,  siipixiaod  to 
t)e  devised  to  them  for  the  same  }n!rpo>es,  and 
have  ever  since  continued  to  hold  and  nianairr- 
the  same  according  to  the  terms  of  said  sup- 
pcnted  trust,  or  under  the  pretext  of  applying 
the  said  two  millions  of  dollars,  and  the  said 
re»i(luum  of  the  real  and  personal  estate  of  the 
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testator,  to  the  suppose*!  objects  and  jMirpof 
of  said  trust;  that  they  have  altogether  rerus 
to  at  eoiuif  to  your  complainant^  or  to  pay  oi 
to  them  any  |iart  of  their  distributive  e^an 
either  of  the  stid  two  millions  of  dollars  or 
tlie  r>'-tiihi iim  of  the  real  and  personal  estate, 
which  Uiey  are  entitled,  but  iotcudiuK  artful 
and  fraudulent tv  to  evade  and  liaffle  tfie 
able  and  just  claims  of  your  complains  n' 
thr  relief  prayed  for  in  the*original  [*14 
bill,  they  have  neglected  to  answer  fully,  eilh 
ILK  to  the  anutunt  or  value  of  the  real  or  f»eino 
al  estate  they  have  enten-d  upon  or  reoei^ 
from  the  estate  of  the  testator,  under  color 
said  trust:  nnd  your  eotniilainant*  pray  tlmt 
order  lo  obtain  the  relief  and  etjuity  praytil  fi 
the  said  mayor,  aldermen  and  cittsena  of  Phil 
delphia.  be  oompcUed  to  anaweriiDd  dincovH 
&c..  Ac. 

(The  bill  then  prayed  a  general  dfaiOOVery  ai 
account  from  all  parties.] 

Tlie  defendants  all  answered,  and  the  exef 
tors  tiled  full  accounts  of  all  their  trausjiction 
A  commission  to  lake  testimony  wa8  iaaued 
Prance,  in  order  to  establish  the  relationsh 
xisting  between  the  complainanta  and  the  d 
(eased. 

Under  the  Act  of  1882.  the  corporation 

Philadelphia  pas--ed  nn  orrlinanct  pro\  idin;; f 
lite  building  of  the  college,  and  the  boiird' 
trustees  cr«*ated  thereby  was  organized  '■ 
March,  is;?;?.  The  huildiug  was  commend 
and  carried  on  from  year  lo  year  uuder  the  i 
rection  of  the  authorities  appointed  in  ihia  or< 
nance. 

On  the  28th  April,  1841.  Ihe  cause  cauie  « 
for  hearing  in  Ihe  Circuit  C'ourt  upon  \i»  bi 
amended  i)ill,  and  bill  of  n^vivor.  answers,  n- 
lications,  de|K>silions,  and  exhibits,  when,  aft 
argument  of  eo»ms*'l,  it  wa"*  ordere<l.  ailjntlge 
and  decreed,  that  the  complainanta'  bill  be  <i 
missed  with  costs. 

The  comj)lainanls  app«*aled  to  this  court. 

Me»ra.  Jonat  and  Wtb^Ur  for  the  appclJao 
who  were  also  the  complainanta  below. 

Mttmn.  Binnesf  add  Serffeant  for  the  defcn 
ants. 

Mr.  JonM  made  the  three  following  i»f»lfii 

1.  That  Ihe  In'fpiest  of  the  rdlli  ire  fund  ;^ 
this  amount  void,  by  reason  uf  the  uuccrtuiu 
of  the  desliniation  of  the  bcneflctariesor  oaar« 
i{ue  (ruM  of  the  leg»ic-y. 

2.  That  Ihe  corporation  of  the  city  of  Phil 
delphia  is  not  authoriz<*d  by  its  charttT  to  a 
minister  the  trusts  of  this  legacy,  and  tlmt  i 
inlentious  t»r  Uk  tu.siator  would  W.  defeated  1 
Ihe  suliKtilution  of  any  Other  trustee. 

n  That  if  ntlierwisi*  capable  of  takinir  efT«i 
the  trust  wr»uld  Im*  void,  because  the  platj 
education  propon  d  is  nnli  christian,  ana  tbet 
fore  repugnant  to  the  law  of  Pennsylvania,  .w 
is  also  opjK)st>d  to  the  provision  of  art.  IX. .  v< 
H.  of  the  (VinNliluliou  of  I'ennsylvaiiia.  tl 
no  hiunan  authority  can  in  auv  case  [*  t  ^ 
whatever  control  or  interfere  with  the  n^is 
conscience." 

If  the  tirst  point  should  be  established  «t 
the  second  not,  the  corporation  would  beor 
tnistws  for  the  complainants  (8  I^eters, 
King  v.  MiU:tieU,\  Merlvalc.  336;  2  North C«u 
Itna  Rep..  SOT;  3  Dev«nmx,  800:  10  V«f«> 
535. ) 

The  city  of  Philadelphia  claims  a^  a  nadd  iu« 
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IfCiiPt'.  even  if  the  trust  hliould  bo  declared 
void,  but  there  are  two  aD»wcre  to  thi? :  drat, 
that  i  tnnt  ban  the  reaidnary  interett.  and, 
witJo<j.  Ib.it  the  rf.sid'inm  U  dividod  iDlOpftrtS. 
Ambler.  I  Johnson,  571.) 
In  md  estAte.  the  reriduary  devisee  never  bad 

Tt)€  beqiu^i  <»f  tin*  collf^e  fund  is  void  by 
-^♦on  of  the  un«t^rtainiy  of  the eemtuit  que  truxt. 

Ato.-ymm(»n  biw  and  prior  to  the  statute?  43 
Ek-ilit-ib,  «urb  deviM's  wcrt.'  void,  acd  that 

.uut*-  i*  not  in  forte  in  IVnusylvania.  (Duke, 
D<lf(»rd  on  Mortmain.  IM  ) 

riiL- statute  Eli/.jibeib.  rcvivini:  astiituteof 
Heonr  VIII.,  says.  Ijcik  eforth  it  shall  Im*  law- 
ful. Ac.  implying  thai  it  was  not  lawful  be- 

lo  Eodand  formerlj  all  charities  were  under 
:!r  care  of  the  eockmaslical  courts.  At  the 
r.'fflrmtirtn  they  were  withdrawn  from  the 

-  urch  and  j):inpej>i  thrown  ujK»n  the  pulilie 
ti^aiy  Vill.  wttA  glad  to  Hod  wine  other  way 
"f  jtapporHng  them,  and  Elizabeth  enoourat^cd 
jrinite  ptTMinstf)  found  charities  witli  flic  ^nnw 

But  iuncc  her  day,  the  source  of  the 
fKiwer  which  chancery  has  exercined  over  charl- 
'■  ^  in  Kri^land  ha.s  bwn  tin-  preroirative  of  the 
'^•WD.  and  this  prerogative  law  never  could 
>  iT»  been  intividaoed  Into  the  colonies.  .Turts  • 
tr ion  over  the  three  ^^iifijrcts  of  Itiii.ittc^.  in 
'  Jit*,  and  C'hari«ie>,  has  always  gone  together. 
jmI  been  claitned  iM*cauM  the  king  is  Kaid  to  l>e 
^ftmpatriif,  (1  &U.  Ooai..aU3;  8  Bla.  Com., 
C) 

The  king,  in  bis  jutlieial  cafMCity.  throuf^h 
tj  Chanei  Uor.and  exercising  an  extraortlinary 
unniiction.  taki^s  tontrol  of  these  tbingH.  (8 
Bia.  Com..  A'il;  1  Fonblunque.  57.  note;  2 
Fi«blan4jue.  2t)7.  "i:'.");  8hepb<  rd  on  Wills.  20H  ; 
(TrittT**.  Pretogiitive  Law.  i:).").  ltil;2  Atkyns, 
v.;  \Urr>-  L>m\  llardwicke  saya  it  la  a  per- 
-jdiI  authority  of  the  Chancellor  ) 

The  juriNliciioo  over  charities  is  not  w  ithin 

-  "rdinaiy  powers  of  equity,  but  falls  back 
uptjD  the  kmg's  prerogative.  (Sir  Francis  More. 
f«*.  Hobart.  138:  18  Vacy.  24«.> 

It  miiM  In*  an  fxtnijiidiciid  funclion  to  aei 
l-lo*J  aside  a  will,  ilow  *could  this  power 
Late  pMwed  over  to  a  revotiitionlzed  andreptib- 
'fan  !*lat(  "'  In  Kngland  if  the  Cbanccllor  C(»uld 
i  'lctileniua  jurisdiction,  he  referred  the  case 
(•the king,  who  acted  under  his  sign  manual. 
Unto  whom  can  an  Americjin  Cliancellor refer 
**?  la  an  elective  republic  it  is  ioi|K>ssible  to 
l^aneha  permn.  Thene  vague  cliaritiea  can- 
Jat  be  miMnined  iinlc-is  l>y  virtue  of  some  pecul 
iviaw.  iiud  it  is  un  alarming  event  that  two 
of  pn  »pen y  are  put  into  perpetual  roort- 
for  the  iH-nrfit  of  persons  not  even  iiicor 
;  not  evt-na  religious  or  nii  <  lmnicHl  so- 

Tli«*  mnnii  ipiil  law  of  Pennsylvania  consists 
»f  Uie  law  ol  uati<»ns.  tlie  common  law  of  En- 
^^usd,  and  some  of  the  Hriiisb  sialutes.  The 
fT:|x<tof  tho  judgrs  made  to  the  Legislature  in 
'-^isO  Binney.  »JiO).  says  that  parts  of  the  sUit 
-  7  Ld  Aoird  I, :  13  Edward  I. ;  I  'i  Richard  II. ; 
23  Henry  VIII  .  commonly  called  statutes 
in.  are  in  force  in  this  State.  (1  Dal- 
h*.97.  TO.  444.  111.) 
IShMiii  nanedy  of  aaaixe  was  revived  because 
I  flC  Mnnwd  waaconsidensd  to  be  in 
report.  (17  Sorg. 


&  ILiwli',  174.)  The  prcf:u  r'  to  the  report  snys 
it  was  necessary  to  examine  Uiu  whole  code. 
But  the  atatute  of  Elizabeth  is  not  included 
amongst  those  in  force.  ITow,  then,  can  It  get 
in,  unless  by  some  act  of  the  Legislature,  which 
ig  not  4'ontendedt 

If  the  statute  was  in  aflirmancc  of  the  com- 
mon law,  the  judges  woidd  have  reported  it  as 
being  in  (j|)eration,  because  the  common  law 
was  itaelf  in  force.  (9  Serg.  &  Bawle.  848, 
340.) 

The  first  con.stitution  of  Pennsylvania,  art. 
7;  art.  3,  sees.  3  and  24  (1  Dallus's  Laws, 
appendix),  show  thai  there  is  no  |K)wer  pro- 
vidi^l  to  carry  (»ut  the  king's  prerogative. 

[Mr.  Jon^tlhcn  went  into  a  minute  and  critic- 
al examination  of  the  colonial  records  of  Penn- 
sylvania, to  show  that  from  the  proceedings  of 
the  governor  and  assembly  it  was  not  believed 
that  a  power  existed  to  suatain  these  religioiia 
charities,  refi  rring, amongst  other matters.to  the 
charter  of  the  Presbyterian  Church  in  1773.] 

After  the  lievotiition.  the  first  case  that  oc> 
(Mined  to  test  these  principles  was  17  Serg.  & 
liawle,  88  {Witinun  v.  Lex);  but  the  bequeata 
in  this  case  were  good  by  the  common  hiw 
without  the  aid  of  the  statute  of  Elizabeth, 
which  was  decided  not  to  be  in  force. 

2.  As  to  the  capacity  of  the  trustee  to  take. 

The  powcfN-  of  fill*  curporfition  are  limited, 
and  a  trust  bt  vou"!  ihtm'  powers  cannot  b<'exe- 
culed.  (4  Wheat..  «3G:  9  Watts.  551 ; 6  Con- 
njH'ticut  Report^,  304;  I  \'«'^ey.  S<'n.,  534.) 

*If  the  city  of  Philadcl|>iiia  is  the  [*140 
tniatee,  the  estate  is  in  one  Inxly  and  the  execu- 
t!<m  of  the  trust  in  another,  for  all  the  peojjle 
are  a  i)art  of  the  corporation.  The  bead  of  the 
corpomtion  cannot  Ik*  separatetl  from  the  lK>dy. 

In  ordinary  cases,  where  there  is  no  trustee, 
the  court  may  apj>oinl  one;  but  this  cannot  be 
done  here,  because  the  tnistee.being  a  corpora- 
tion, has  perpetuity,  and  a  similar  one;  must  lie 
selected.  (4  Wheat..  2S;  1  Vesey,  Sen..  534; 
Duke,  245.) 

A  part  of  this  devise  would  make  it  a  curse 
to  any  civilized  land:  it  is  a  cruel  experiment 
upon  poor  orphan  boys  to  shut  them  up  and 
make  them  the  victims  of  a  philosophical 
speculation.  Hy  the  laws  of  Pennsylvania  it  is 
l)lasi)lieiny  lo  attack  the  Christian  religion.  Iml 
in  tliis  cast;  nothing  is  to  be  laughi  but  the  doc- 
trines of  a  pure  morality  .and  allthe  advantagea 
of  early  ini[)res-:if)n>;  vipon  the  youtbful  miud 
are  entirely  abrogated. 

Mr.  Binnep,  for  the  defendants. 

(.Vrgued  that  under  the  true  instruction  of 
the  will,  the  heirs  of  GiranI  could  not  take  evi-n 
if  tlie  devise  for  the  college  should  be  set  aside; 
l)ecausc  the  city  of  I'liiladelpliia  would  come  in 
as  residuary  legatee;  the  iiieoineof  the  fund  be- 
ing ap|)lied.  in  such  case,  to  "■  diminishing  the 
burden  of  taxation,"  and  other  public  objects 
specilically  pointed  out.  This  part  of  the  argu 
ment  is  omitted,  becimse  tlie  decision  of  the 
court  is  i)lace<i  upon  other  grounds.  Mr.  Jfin- 
tiey  then  proceeded  to  conunent  on  the  objec- 
tions to  the  devise,  which  had  been  made  by 
thecounsi'l  on  the  other  side.) 

The  objection  made  by  the  counsel  on  the 
other  side  is  twofohl:  first,  thai  the  city  is  in 
capable  of  taking  a  Ic^al  estate  by  devise;  and 
second,  tliat  the  truat  is  void,  liecauaethe  btaie* 
fldariet  are  too  unoertain.  The  fliai  point  was 
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not  pnwsed,  and  la  considcrc*!  as  ubancloned. 
As  tu  the  second,  IbU  charity  is  un  prcLise  as 
any  which  hifteyerbeea  estaltlished.  The  trust 
is  to  build  upon  a  place  specially  marked  out ;  the 
children  are  to  be  poor,  bom  in  Philadelphia, 
then  in  New  York,  then  New  Orleans.  The 
description  Ls  specific  and  limited.  In  England, 
a  charity,  however  general,  alwayw  succeeds; 
there  is  no  case  in  which  it  has  failed.  Tin- 
only  question  there  is  u))out  its  administration ; 
whether  by  the  Chjincellor  in  his  ordinary  juris 
du  lion,  or  under  tlic  -iiun  manual  of  the  crown. 
TU«  atiitute  S2.  84  llcury  YlII,.  which  forbade 
devfaM  to  oorpomHons  ra  mortinafn.  never  was 
in  force  in  Pennsylvania.  The  settlers  agreed 
In  England  upon  the  laws  which  should  govern 
then. 

147*]  *Whttc  and  Ernckden's  History  of 
Laws,  Appendix  1.  says  that  wills,  &c.,  in 
writing  ana  attested  should  have  the  same  force 

to  land  that  conveyances  had.  This  was  on 
5th  May,  16^2.  Tlie  same  rule  was  estab 
liahedonthe  7th  December,  10^2,  if  the  will 
were  proved  in  forty  days.  (Same  book.  Ap- 
pendix, 4,  chapter  45.) 

On  the  1st  .January,  169S.  this  law  was  in 
force.  The  Le^ri'Ialtire  rpqueste<l  the  governor 
to  declare  what  law.s  were  in  force,  who  com- 
plied and  declared  that  tliis  was,amon^tother8. 
(Same  1w>ok  Appendix,  7,  8.) 

In  ltk<«,  a  law  restrained  the  te,slHl*»r,  if  he 
had  a  wife  and  child,  from  willing  away  more 
than  one  third;  but  in  1693,  the  fnll  power  wafi 
restored.    (Same  book.  Appendix,  9.) 

After  a  slight  alteration  (see  Appendix.  13). 
tlie  statute  of  wills  was  passed  in  1705,  which 
was  in  force  until  Olrara'8  death.  It  declares 
that  wills  in  writinir,  and  attested,  shall  be  ^ood 
as  conveyances.  The  power  to  make  a  will  is 
general,  and  to  devise  to  anyone.  If  oorpora- 
tions.  therefore,  can  take  bj  deed,  they  can  by 
devise. 

The  corporation  has  power  to  take.   If  the 

statute.H  of  nu)rtmatn  are  in  forro,  they  do  not 
intercept  the  grant  ou  its  way  to  the  corjwra 
tion;  liiore  must  be  an  office  found  to  escheat 
the  property  to  the  State.    (7  Scrg.  A  Rawie, 
818:  14  Peters,  122;  Shelfnrd,  8.) 

The  policy  of  the  niortiuain  statutes  of  En- 
gland has  not  lx?en  ailojited  in  Pennsylvania. 
The  Act  of  1791  (Piinlun.  182.  18.})"  forbids 
corporations  from  Imldiug  property  "exceed- 
ing £.500  in  income,  '  l)ut  permits  them  to  bold 
any  quantity  of  unpruduclive  land. 

The  statutes  of  mortmain  do  not  extend  to 
Pennsylvania     If  they  do.  it  is  contrary  to  the 
English  decisions  about  their  colonies.  (2  Meri 
vale.  143;  2  Maddock's  Ch.  Pr.,  61,  note  62;  8 
Wheat..  470.) 

If  they  had  been  considered  as  ticing  in  force, 
there  would  have  lieen  escheats  nnwr  them; 
but  none  are  found. 

The  rule  prescribed  by  thecotirt  in  8Binney. 
897.  wiLS  that  where  tliere  was  a  Penns\  lv;iiii,i 
statute  on  the  same  subject  with  an  £luglish 
statate,  the  latter  was  not  in  force.  But  this 
could  not  be  carried  out  univen«illy.  for  the 
statute  4  Anuc  and  the  Pennsylvania  law  of 
1714  were  declared  both  to  be  In  operation. 

The  city  of  Pliilndclphia  has  an  unlimited 
power  to  acquire  land.  The  charters  of  1701 
and  17W  both  give  it.  (3  Smith's  Laws,  m) 
The  power  is  to  liold  to  them  and  their 
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ors  forever,  or  they  can  allenato  it  as  a  natural 

person  can. 

?Ias  the  city  power  to  take  in  trust? 

•The old  doctrine  wns  that  a  corpora  [*148 
tion  could  not  be  .seized  to  a  »is<-.  (Sugden  on 
Uses.  10.) 

But  it  has  been  since  settled  that  a  corpora- 
tion may  be  a  trustee.  If  it  receives  a  deed, 
tlie  leiral  estate  will  p;us.s,  provided  the  statutes 
of  mortmain  do  not  prohibit  it.  If  the  trust  is 
void,  equity  will  decree  a  reconveyance:  but 
this  cannot  Imj  ue(  es,s,'iry.  unless  the  legal  estate 
had  passed.  And  it  a  "corporation  m  incapable 
of  executing  the  trust,  equity  will  appdntsome 
person  who  is  not.  fl  Saunders  on  Uses. 
849;  WlUes  on  Trustees.  81;  Levin  on  Trusts. 
10.  11;  9  Tbomaa^s  Co.  Utt.,  706,  nab;  I 
Cruise's  Difcat,  408.  tit  13,'nrust.  ehap.  1.  aec. 
5^9.) 

Also,  that  a  corporation  nay  l>e  a  tnwtee. 
(2  Vernon,  411;  2firo.  Par.  C^.  870;  7  BtD. 

Par.  Ca.,  235.) 

When-  a  corporation  abused  a  trust  and  was 
dismi>s(  d  (See  8  Bro.  Chan.  Cas..  171,  871: 
4  Vthev.  15,3:  2  Vt^sey.  Jun.,  46;  1  Vesey. 
467:  14  Ve-ev,  253;  12  Mass.  Rep.,  647;  17 
Serg.  &  liawie.  SO:  ?.  Kiiwle.  HO.") 

The  cjises  in  12  .Mass.  itep..  547.  and  17  Serp. 
&  Kawle,  89.  may  not  appear  at  first  to  sustain 
tlin  doctrine,  but  the  cases  are  rf^rht.  Tlmi  of 
;i  iiawle,  170,  is  very  much  liki^  the  prta»eni. 
and  establishes  thedoctrine,that  if  the  trust  i«  for 
the  welfare  of  the  corporation,  it  may  take  it. 

The  Act«  of  the  legislat  ure  of  Pennsylvania 
of  24th  March  and  4th  April,  13;J'J.  are  strong 
indications  of  what  the  law  is  in  that  StJite. 
That  of  March  (sec.  10.  11)  gives  the  corpora- 
tion power  to  carry  out  the  trust:  enact^s  that 
no  road  shall  pass  through  the  land,  and  ^ves 
power  to  appoint  officers.  Both  acts  acknowl- 
edge and  assist  the  trust,  and  imply  that  the 
corporation  had  power  to  take  it.  I'his  is  evi> 
dence  of  an  existing  power.  (4  Peters,  608.) 

The  charter  of  Philadelphia  fpaf,'c  73  of  <  ity 
ordinances),  in  the  16th  section,  grants  a  gen- 
eral power  to  make  laws  for  tlie  welfare  of 
the  iHH)ple. 

The  cane  in  I  \  eney.  534.  does  not  wumint 
the  Inference  drawn  from  it  by  the  counsel  on 
the  opposite  side.  (See  SB  to  thiscase,  Boyleon 

Charitable  t'«:s,  t*4.) 

As  to  the  uncertainty  of  the  beneficiaries. 

It  i>i  an  error  to  supf)Ose  fh«t  a  trnsfrv  must 
tnkv  for  beneficiaries  known  and  ej»liibli*»hed. 
Suppose  a  marria":e  settlement  for  life  witli 
power  to  devise.  Where  Is  the  estate  beyond 
the  life  until  the  power  is  executed?  It  Tc>»t4 
in  no  one.  A  charitable  use  is  onlv  a  v<  ' 
•of  ap|H>lotmcnl.  and  the  children,  in 
this  case,  when  named,  have  a  good  right  lo 
the  use.  So  it  is  in  churches.  When  a  uiini^ 
ter  is  elected,  he  takes  the  estate  according  to 
the  foundation;  and  so  alio  with  shoolmastcrs. 
who  have  sometimes  a  freehold.  (Sbeliofd. 
76^.  766,  765,  7t»7,  760.) 

If  the  trustee  will  not  nominate.  duuKserr 
will.    (3  P.  W..  Hti:  3  Atkyns.  164.) 

The  tenure  of  lite  c^ui  que  um  is  fixed;  the 
boys  of  merit  are  to  remain  In  the  college  tint!) 
I  they  are  from  fourteen  to  eighteen  year*.  ..f 
age.  They  are  vtisily  ascertainable.  It  is  true 
that  DO  one  has  a  claim  lUitil  tlie  appoii 
is  made.  But  this  to  the  caie  with  many 
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of  private  property  where  the  estnte  is  uncer- 
tain until  certain  issue  are  bom.  Where  there 
i«  a  power  to  name  some  one  of  kin  to  take,  a 
rmUe  relation  may  be  selected.  (I  Atkyns, 
W9;  4  Ruiwell.  292.)  A  |x)wer  to  appoint 
uaoD«<^t  •' ixw>r  relations"  may  bt;  either  a 
rJianty  in  the  legal  sense  of  the  term,  or  an  or- 
dinary proviHion  of  kindness.  (7  Vesey,  .Tun., 
435;  2  Atkyns.  328:  17  Vesey.  Jun..  371;  1 
*^Wesit  Lc'fn>3-.  Ill;  Boyle  on  Chamlies.  31 
i.  I  The  only  difference  between  the  two  is 
•  tirst  case,  it  will  last  longer  than  in 
..  I.  A  iK)wer  of  appointment  Ls  some- 
vmn  nsted  in  particular  persons  from  special 
coafldence.  and  .sometimes  it  passes  to  heirs. 
Charities  are  kept  up  forever. 

Uocertainty  is  indispensable  to  all  charities. 
U  iDjone  has  a  right  to  claim  by  law,  it  ceases 
to  be  a  charity. 

Where  did'  the  favor  with  which  charities 
nere^rded.  and  the  motive  by  which  they 
ne esUhlLhhed.  spring  from?  I'he  doctrine  is 
traced  up  to  the  civil  law.  But  where  did 
Jatinian  get  these  ideas?  They  came  from 
fiMtootine.  the  first  Christian  emperor,  and 
tknr  can  be  traced  up  to  a  higher  source  than 
Ikat— the  Bible.  The  Anglo-Saxons  received 
iB  thtir  principles  from  the  same  authority. 
Oiphu  hou)«es  were  exempted  from  taxation. 
Oqgiaally  the  injunction  of  the  Bible  was  to 
)rl^V  father  and  thy  mother;"  but  the 
tit?  aneciions  are  selfish,  and  it  was  re- 
for  Christianity  to  enjoin  the  duty  of 
"fcwing  thy  neighlxar  as  thyself."  The  Jew- 
lawyer  asked  who  his  neighbor  wixs,  and  it 
«M  hard  to  convince  him  that  a  Samaritan 
cwUd  be  so.  There  was  the  same  difficulty  as 
tarn  iwpoctin^  the  uncertainty  of  the  bene 
loBj.  The  lesson  of  charity  is  taught,  too,  in 
ftecaaeof  the  woman  who,  in  her  humility, 
cUaad  only  tlie  cnimbs  that  fell  from  the 
tdiie,  nd  in  the  beautiful  parable  of  visiting 
tile  dck  and  the  prisoner:  "Inasmuch  as  ye 
150*1  ha%'e  'done  it  to  the  lea.st  of  these,  ye 
kare  done  it  unto  me."  Even  in  tlie  older 
liwWi  records,  we  find  the  same  lesson  of 
fMIa&tbropy  taught  where  the  sheaf  is  left  for 
the  niknown  and  unacknowledged  slmnger. 
It b the  uncertainty  of  the  person  upon  whom 
<ht  benefit  may  fall  that  gives  merit  to  the  ac- 
tion. A  legHt'V  to  a  friend  is  no  charity.  The 
in*  trustee  for  a  chanty  wai*  St.  Paul.  The 
iUt aic always  uncertain;  and  to  all  h<»^i>itiil8. 
*be  objection  now  made  would  apply  (2 
iiat  169.  title  2,  sec.  3;  2  Vesey,  SHi;  1 
•  TO.  m.  7  Vesey,  76;  17  Vesey.  371). 
tiM  it  becomes  a  charity  as  .^wn  as  uiu  crtiiinty 
^gSm,  (Ambler.  422;' 5  Itawle.  151;  manu- 
■^ileaaefrom  Penn.nylvania.  not  yet  report 
td,  that  beneficial  societies  are  not  charities.) 

ifr;  Bintwjf  then  procee<led  with  his  own 
^rnamt,  and  staled  the  following  points: 

I  That  auch  umb  as  those  in  Mr.  Girurd's 

II  avB  ffood  at  the  common  law  in  Knghuxi. 
^kh  Is  the  common  law  of  Pennsylvania. 

•  That  the  city  being  in  possession  of  the 
jpit,  botlUng  more  is  mx^essary  for  them,  as 
WKf  «nt  no  remedy  whether  there  would  be 
at  common  law  or  not. 

*.  That  such  trusts  arc  er.tifleil  to  protection 
tactputy,  apon  the  general  principles  of  equity 
^visQctioD,  which  protects  all  lawful  trusts 
vWter  there  be  a  trustee  or  not. 
HowucD  i. 


4.  That  thoy  in  fact  enjoye<l  this  protection 
in  chancery  before  the  43  Slliz.  by  the  original 
juri.sdiction  of  that  court,  and  have  had  it  ever 
since. 

5.  That  43  Eliz.  is  only  an  ancillary  remedy, 
long  disuwd  in  England  from  its  inconven- 
ience, and  is  supplied  by  chancery,  not  as  an 
usurper  on  the  statute,  Init  as  the  rightful  orig- 
inal tribunal  for  such  trusts. 

6.  That  whatever  the  43  Eliz.  imparted  to 
the  law  of  Charles,  except  the  mere  remed.y  by 
commission  from  the  Loitl  Chancellor,  is  thor- 
oughly adopted  in  Penn.sylvania.  together  with 
the  great  body  of  the  equity  code  of  that 
kingtlom. 

7.  That  the  law  in  Pennsylvania  is  the  same 
as  the  law  in  all  the  other  States  except  Vir- 
ginia and  Maryland. 

1.  Such  uses  were  good  at  common  law. 

They  can  In*  traced  up  to  an  early  period, 
anterior  to  Richard  II.,  and  the  principle  upon 
which  they  are  founded  even  up  to  the  time  of 
the  Conquest.  (4  Reeve.  80;  Moore,  122.) 
The  principle  of  these  charities  is  also  engraft- 
e<l  upon  liie  old  English  tenures  (Co.  Lit., 
94  6;  *Littleton,  sec.  132.  130),  where  [*151 
provision  was  made  that  the  soul  of  the  donor 
.should  be  prayed  for.    (Co.  Litt.,  96  u.) 

The  tenure  was  called  "frankalmoign." 
There  wjis  another  instance  where  100  pence 
were  to  be  distributed  to  100  poor  m<'n  on  a 
certain  day.  (Co.  Litt.,  96  6;  2  Inst.,  4r)6, 
406.)  There  were  perpetual  charities  in  trust. 
(6  Co.  Rep.,  2;  Co.  Litt.,  149  a;  Bi-ooke's 
Abr.,  part  2,  Tenure,  53.)  Some  of  the  early 
statutes  recognizeii  them. 

The  Stat.  17  Edward  II.  (ch.  12).  pas.sed  in 
1334.  related  to  the  Knights  Templars;  at  the 
(li.s.solution  of  the  order,  the  lands  were  as- 
signcfl  to  the  Knights  of  St.  John  for  the  .same 
gmily  uses  to  which  they  had  been  applied, 
viz. :  relieving  the  poor,  Ac. 

There  arose  a  contest  between  religious 
houses  and  the  king  al)out  mortmain,  and 
afterwards  about  superstitious  uses.  Monastic 
hoiLses  were  the  conservators  of  public  reconls 
and  the  sources  of  in.struction. 

15  Richard  II.  (ch.  5)  was  the  last  of  the 
stJitutes  of  mortmain.  Chap.  6  allowed  spirit- 
ual cor|M)rations  to  hold  the  propt-'rty  of  the 
church  and  the  glebe,  subject  to  making  dona- 
tions for  the  poor. 

Henrj'  IV.  (ch.  2)  allowed  the  vicar  to  be 
endowed,  &c. 

2  Henrj'  V.  (ch.  5)  recited  that  abuses  ex- 
isted in  charities,  and  ordered  a  commission  of 
inquiry  to  refrum  them. 

23  Henry  VIII.  (ch.  7.  see  4  Pickering,  239). 
called  the  stiitute  of  mortmain,  aimed  a  blow 
at  these  charities.  It  was  pa.ssc<l  in  1531,  and 
the  king  was  married  to  Anna  Boleyn  in  15:J2. 

27  Henry  VIII.  (ch.  25)  was  the' first  poor- 
law  of  England. 

1  Edward  VI.  (ch.  14.  5  Pickering.  267)  en- 
i  deavored  to  preserve  some  of  the  charities  from 
destruction.  Boyle  (263.  note)  refers  to  this 
statute,  which  required  commissioners  to  exe- 
cute charities  for  the  benefit  of  the  poor.  See, 
also,  Stat.  2  Fxlward  VI.  (5  Pickering.  299); 
Stat.  1  and  2  Philip  and  Mark-  (ch.  8.  6  Picker- 
ing, 234).  Tlie  mona.sterie8  were  by  this  time 
put  down  and  the  charities  destroyed. 

Then  came  the  statute  39  Elizabeth,  chap  5. 
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from  which  the  Pennsylvania  Act  of  1791  Is 
taken;  this  statute  was  t  onlinucd  in  force  un- 
til r«'peHl(  (1  by  9  George  II.  From  the  circum- 
stance tliat  tlie  charities  were  put  down  by  the 
dti-slruction  of  the  montisl<!ri<'8  arose  the  neces- 
fiity  of  tile  39  and  4d  of  Klizal>etb,  wliich  in- 
tended to  lessen  the  evil  of  pauperism  by  liunt- 
in<^  up  cliarities,  but  whicli  establishcU  iw  new 
principle  in  the  laws  of  England.   (4  lust.,  (Hi.) 

2  GHieon's  Codex  (1155).  where  the  statute  of 
1  52*]  89  ElizalH'lh  is  *f.nin.l.  Tin's  lasi  l;iw 
in  u  general  one.  and  covers  a  larger  extent  of 
ground  than  the  48  Elizabeth  <cn.  4).  Chap- 
ters 2  and  3  show  the  charnrtcr  of  vhr\]\  t. 
Chap.  2  is  a  poor  law,  an<l  so  is  chap.  8.  for 
marineni.  The  43  Elizabeth  enumerates  twen- 
ty oiip  rhnrilirs.  ftiif  the  HUth  comprehends  all 
lawful  ones.  Hospitals  were  included  in  the 
latter  hut  not  in  the  former.  Thcstat.  7  .Tac.,  1 
(ch.  o)  h.'is  for  its  oltji  ct  to  liini]  iml  poor  hoys. 
Ill  dirard'/i  ciisv.  Llm  Ixtys  must  not  ouly  be 
pour,  but  (»rphan»,  a  douMr  ini-t  it. 

There  is  a  dietutnof  Lord  Hoslyn  in  'A  Vescy, 
Jun.,  730,  in  relation  to  a  will  beiui?  uu  ap- 
pointment at  couunon  law;  but  the  point  de- 
cided in  tliai  caae  hm  nolUing  to  do  with  the 
'  pre.sont. 

But  there  is  not  a  sinfrle  cmv  where  the  va- ; 
lidity  of  a  charitable  use  hm  been  directly  ques  I 
tionedatlftw;  whetwer  the  qnefldon  eame  up,  , 

it  was  always  im  idciilally, 

'i'hc  Year  IJook  of  U8  Kdward  111.  forms  the 
basis  of  Co.  LItt.  (sec.  888).  There  was  a  con- 
dilion  suh'icquciit,  wliidi.  if  vinlalod.  ijnve  the 
heir  a  right  \o  enter.  What  was  tUeu  called  a 
condition  is  now  called  a  tnutt.  (Sugden  on 
Power's.  r)l ;  P(  rkiti>5,  .'iR:!;  .Vriflcrson's  Hep., 
4'.i,  10b;  a  Dyer,  '2')'i'l,  same  in  .ienlvins,  0.). 

The  last  cas-e  m(  iiii«ui(  d  occurred  inUieSand 
1)  K!i/!il»(  lli,  ami  is  /'/„■  7'rt iu'ti/\C'ollef/c  CilHv.  The 
quitolion  vvius,  wlicUier  a  devise  to  the  college, 
which  was  not  a  spiritual  corporation,  was 
^»hk}.  and  it  wjw  ruled  lo  l)n«o. 

The  .^kiniier'ii  cjwe  oet  uncil  in  24  and  2.') 
Elizabeth  (Moore,  129),  where  the  ust;  was  to 
pniy  for  the  soul  of  the  donor.  So  much  of  the 
use^as  was  etaeemed  superstitious  w:is  .set  aside, 
and  the  rest  eontirmed.  See,  also.  .Moore.  .'594, 
or  same  case  in  Popham,  6,  where  the  heir  of 
the  executor  who  had  a  truat  estate  recovered 
from  the  lu  ir  of  ilic  donor. 

In  Portcr'ti  case  tl  Co.  Hep.,  22,  92).  the 
question  was  not  niised  whether  a  charitable 
use  was  Rood  at  common  law. 

We  see  from  these  cases  wtuit  the  condition 
of  Cnt^land  was  about  the  time  of  84  BIbcabeth. 
The  statute  '2:-,  ITcnry  VIIT.  did  not  iro  into  ef- 
fect for  twenty  years.  (i>uke,  ;}l»0;  -i  tJo.  Uep., 
116;  8  Co.  Rep.,  130.) 

All  tlii  so  ra^c'^  sii-taincd  <  liarilic.^  for  the 
poor  and  wereanlerior  to  iiU  Klii!;ui)eth. 

This  court  has  alBrmed  the  validity  of  chari 
tii's  at  comuvm  liiw.  A  lUdioalion  to  pious 
uses  is  su.staiwalile  only  upuii  lluil  groun«l.  H\ 
Peters,  498.  431;  12  Wheat.,  582;"  10  VrU-is. 
712;  2  Peters.  2.>«;  9  Cranch,  212;  4  Felere. 
487:  4  Ser^j.  &  lUwIc.  212.) 
loJI*]  *  rhe  conunon  law  of  England  is  in 
force  in  Pennsylvania,  lu  the  cose  of  the  Hush 
Hill  estateit  was  ndcd  thattheburflen  of  proof 
is  on  him  whoattimi-  ili;it  any  particular  part 
of  the  common  law  is  nut  so  iu  force.  l9i3erg. 
A  Rawle,807.) 
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2.  The  city  iu  posscs.sion.  and  wantf<  no 
remcily.  If  the  use  is  good,  the  owner  of  the 
legal  estate  cannot  recover.  (2  DowK  &  Ry- 
land,  523:  SMaddock,  529.  429.) 

But  it  is  sjiid  that  the  use  is  not  g^xxl  liecause 
the  proposed  collegia  is  unchristian.    The  bill 
tiled  in  the  cauM-  makes  no  such  objection.  If 
zeal  for  the  promotion  of  n:ligi(m  were  the  mo 
tivc  of  the  complainants,  it  would  have  been 
better  to  have  joineo  with  us  In  asking  the 
SUile  to  (Mil  olT  llif  obnoxiiiiiH  elausc  than  to 
use  the  plea  in  stealing  away  tlie  bread  of 
orphans.   We  are  not  here  to  defend  Mr.  Ol- 
rard's  religion^;  Itf  licf,  whatever  ii  was  Durinii 
his  life  he  exhibiti  d  his  philanthropy  at  a  peril- 
oiiB  moment.     When  the  yellow  fever  bant 
up<m  Philadelphiti  iu  1794.  almo«>t  every  one 
tle<i,  regartlless  of  his  proiMTiv.  Girartl  walked 
the  wards  ol  hospitals,  not  snlwlued  by  the  groans 
of  the  dyin^^  or  (lete'n  1  li\  [Itr  fear  of  death  ttv 
himself.    AH  that  lu  had  was  freely  given  to 
alleviate  the  wretched  sufferers.    More  cbnrita' 
hie  even  than  tlie  go(Kl  Samaritan,  he  hml  not 
only  poured  oil  upon  their  wounds,  ItMt  s^tood 
by  them  to  the  la.si.    The  difUcultics  tii  r  ^ur 
rounded  his  plan  of  a  college  were  great.  His 
desire  was  to  include  the  orphan  poor  of  all 
secl-s,  Jews  as  well  as  Christians,  ami  those 
who  had  no  reli^n  at  all.   He  might  have 
[>taced  it  undin*  the  protection  of  some  one  re- 
ligious ilenumination.  but  then  it  would  have 
become  a  religious  eetablisliment,  and  met  with 
opposition  from  other  quarters.  If  all  sects  were 
to  be  arlmifted,  what  couhl  he  do  other  U  ^ 
what  he  did?   If  any  clergyman  was  to  be  ad 
mitted,  he  would  of  course  teach  the  doGtrines 
of  his  own  rliureh.  No  two  scctis  would  .•lu'^Tei 
Some  wouhi  adopt  one  part  of  ilie  IJibli-,  some 
another.    If  they  agreed  as  to  w  li.u  w  as  to  be 
left  out  as  apocryphal,  they  would  dilTer  abonr 
the  translation  of  the  rest.    The  Protcsiut.i 
would  not  reeeive  the  Douay  Bible.    See  the 
ditlirulties  that  exist  in  New  York  aUmt  the 
inlruduciion  i>t  the  Bible  as  a  school  lK>ok. 
Oirartl  iliil  what  was  iu  conformity  with  law, 
and  often  do.je  practically.  He  hati  to  nbantlon 
his  schemt!  or  j»revent  discord  by  adopting  the 
plan  which  he  followed.  The  purest  principle* 
of  morality  are  lo  be  taught.   Where  are  they 
found?  Whoever  searches  for  them  must  f?o 
to  the  source  from  which  a  Chriijian  man  tlr 
rives  his  faith— the  Bible,   ll  is  therefore  af- 
fimritlvely  recommended ;*and  in8ueh[*lS4 
a  way  as  to  pre-er\c  the  sacred  rii^lits  of  coii- 
scicucc.    Nu  one  can  say  that  (iirard  wa.<  a  de- 
bt.  He  has  not  said  a  woni  against  Christian- 
ity.   In  the  BItirlier  school  in  Liverpool  there 
are  no  preachers.  There  isnoC'hanlain  in  the 
University  of  Virginia.   By  excluaing  preu(  h 
ers,  Girard  did  not  mean  to  reflect  upon  Cln  N 
tianity.    It  is  tnie  they  cauno'.  hohi  othei. 
But  the  constitution  of*  New  York  excludes 
!  clergymen  from  otilres.  civil  or  military.  If 
I  the  situation  of  a  sciiocdmaster  IsaQollice.  then 
a  (  U  rgyman  amoot  be  a  public  teacher.  Gimnl 
only  .sjiys  that  laymen  must  be  instructors,  ami 
why  cannot  they  teach  religion  as  well  ai 
science?    Sunday  schools  are  not  pndnhiied. 
It  is  said  by  the  opjwsite  counsel  that  tliest' 
|KK)r  victims  are  cast  into  a  pristm  and  shut  up 
for  the  sake  of  an  ex|>eriment.    But  there  is  no 
prohibitiou  against  their  going  out  to  church — 
to  m  maar  dburchos  m  thdr  fileiids  chooie  to 
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Uke  them  to.  .VII  that  h  done  by  the  will  18  to 
tecure  the  oolU'irc  from  wntrovcrsy.  It  is  op- 
iHiatl  with  the  fricmls  of  the  oiphtms  whether 
loptrmil  thein  lo  jro  there  or  not.  ('.innot  the 
tnisUss  ertct  a  hospital  without  the  wall.s  where 
tiw  sick  can  be  sent  ami  have  the  s^frviees  of 
(Icixymen  when  ueeessjiry?  But  reliirion  can 
k  ikuzbt  in  the  coIle;^e  ilst'lf.  What,  for  e.\ 
■inple.  h>  there  to  prevent  "  Paley'n  Evidences" 
fn»tn  lieins  u**d  as  a  scIukW  lK)ok? 

The  law  of  Prnnsylvania  is  not  infringed. 

In  the  ease  of  [rpdc/jnijf  (II  S*rs;.  &  llawle, 
the  court  .said  that  Chri.4lianity  wits  part 
ofUielaw.  But  it  was  t'hristianity  with  lil)er- 
tj  of  am-K'ionee  to  all  men.    This  in  exactly 
what  (Tirard  thought. 

Br  the3<l!iec.  of  the8<l  art.  of  theC^onntitution 
of  pL'nasylvania.  '  all  men  have  a  rijfht  Jo  wor- 
*hip  accurdinu:  to  Ihi-ir  con.s<'ienc»;.'*  If  wor- 
ship were  prohibited  in  the  college  (which  it  is 
Butt,  it  would  not  l>e  against  law.  The  (^msti- 
tvitioa  says  that  no  man  is  dbupialitled  who  lu* 
i^wledges  the  existence  of  Go<l  and  believer* 
m  k  future  .state  of  rewards  and  punishments. 
Clui^tianity  is  a  part  of  the  law,  so  that  l)la.s- 
pbemy  can  be  punishtHl.  but  not  for  the  pur- 
pnieof  invadin?  the  conscience  of  other  per- 
il**. But.  at  all  events,  the  college  is  not  yet 
built  nor  the  regtdation  enforcetl.  It  is  loo  soon 
Dnw  to  i^el  it  aside.  The  city  is  in  possession 
tf  ilu*  propi.-rty,  and  so  it  must  remain.  The 
jilministnition  of  the  charity  is  a  matter  for  the 
court*  of  Pennsylvania  exclusively. 

t  Tliai  such  trust.s  are  entitled  to  protection 
iat^quity  upon  the  genend  principles  of  equity 
joriflliction.  which  protects  all  lawful  iruMts 
vbeCber  there  Ih?  a  trustee  or  not. 
18ft*J  *In  England  the  power  of  the  king  as 
p«ATu  pairia  i«  delegjtttsl  to  the  Court  of  ('han- 
r<TT.  Where  there  are  no  Inistees  or  objects  of 
tbe charity,  it  is  then  administere<1  accordingto 
'•bepleasure  of  the  king.  8<s«  this  invesiigatetl 
m  i!lory's  E«{uity.  404.  The  ancient  rule,  says 
Coke,  is  goud;  the  authorit}'  of  chancery  is 
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or   CAKKS    KKOM    ril.\N('KltY  I'K«»- 
riNM  IH  TIMK  Ol'  Rl.iy.AHRTII. 

CProoeedlngs  in  Cluin<K*ry.  Vol.  I.] 
Rtenril  i'uminiKfUm. 

▼.Gull.      -^t      Kill  e<iinplainin>r  that 
iDOtbiT  bii  •!  tHKl  itiiirkH  ill  the 

>aA  <yf  d«>fen'!  iM'  ;   i  iii<  |>iir|><)(«e  of  l«)iin<iiiiv  n 
1  of  .St.  l'fi«'rat  Haworib,  in 
iiifh  he  hail  n«*Kle''letl  to  do. 
tin  (fiill.  that  he  hinl  r«-ceive<l  thi* 
!   ti  till'  lilll,  for  the  piirjMiw 
Mint  If  the  endowment  of  the 
"'■  '•  ■I  wltldn  four  years, 
'iiey  was  t4>  Ix-  a|>plied 
iBjbdliiir  -1-    '  -iiiK  <iiiily  in  tl>e  said 

■tonili :  n  willintr  to  imy  the  suid  inuii- 

y —eof  illii,^  (.< '  I         '  -tioii  of  ttie  eourt. 
TlH  prayer  la,  niifT  lieintf  without  rein- 

aof  oiMBD><>'<  >  iMsui'  Htiti|Henii(i,  and  to 

H^inrtwr^  him  to  \h-  exMiiitneil.  and  to 

MiiK  tin  faith,  roison.  and  koimI 
tmi  this  fur  the  lovu  of  (iod, 

■iiry  VI.)   Hill  to  eomiM  l 

■  1 1  I  r  n  *'  * "  :ii  I  \  '•  'I  II  I'iitilte 
to  the 

,  V.  .  i  .,ihtlc-ld. 
iltel  tliere:  '"  txn-ause 
1  >  rif  nil  purtit  of 

poverty. 
1.  ;  .  ..  1  -"irt  lo  tlu' 
VI -d  :  und  tinally  hiivi- 
-K..t,.    'i  round  alMiiit  the  siild 

a  labpcena,  and  as  In  the  prcceilinKeatM-, 
6e  tbouifbt  unto  your  yood  lonlablp  best, 


plentiful,  and  the  court  will  not  let  a  tnist  fail 
for  want  of  a  triisteo.  (Co.  Litl. .  39().  note  1 ; 
Co.  Litt..  113:  Wilmol's  Notes,  21-24;  2  Eij. 
Ca.  Abr..  198;  1  Vesey.  .lun..  475;  2  Story  on 
E<iuity,  320.) 

The  court  did  no!  derive  this  power  from  the 
statute,  but  from  its  jurisdiction  over  tntsls,  (2 
Story,  430;  2  Miltie»!t  Keen,  Tm.) 

E(|uily  is  a  part  of  the  law  of  Pennsylvania, 
and  this  is  a  braneh  of  e'luity  powers.  The  Su- 
prenie  Court  hits  the  powers  of  a  court  of  chan- 
cery. (I  Dallas,  211,  213,  214;  I  Binney, 
217.) 

In  Pennsylvjinia  specillc  performance  is  ob- 
tained at  law  bv  cautionary  verdicts.  (3  Serg. 
iV:  Bawle.  484;  'Anderson,  '3512  )  • 

4.  Su<;h  trusts  in  fact  enjoyed  protection  in 
chancery  befoie  the  43  Klizabeth.  by  the  origi 
nal  jurisdiction  of  that  court,  and  have  had  it 
ever  since.  (Duke.  IHo.  154  .  242.  380,  51U, 
«M4;  2  Gibson's  C(Mle.\,  115H,  notr  1 ,  1  Chan. 
Ca..  ir)7;  2U'vin.  107;  2  P.  W.,  119;  2  Ver- 
non, 312;  3  Alkvns,  1«5;  2  Vesey,  327.  425; 
Wilmol's  Notes.  24;  1  Blvthe,  812,  334.  842. 
\m,  347,  ;i')7,  358.  tJ7.  61.) 

There  is  a  dietmn  of  Lord  Itos-slyn  that  it  did 
not  ap|vnr,  that  chancerv  had  such  jurisiliction 
Ix'fore  the  statute  of  fclizalx'tb;  but  he  has 
Ix-en  misrejK)rted,  or  if  he  said  so,  he  is  not 
sustained  bv  the  old  authorities  (Tot hill. 
5H;  Choice  (ja.scs  in  C!hancery.  155,  in  :Mth  of 
Kli7jilM^th;  Duke.  163. ) 

There  was  a  decree  mmle  in  24  of  KH7.al>eth 
before  the  statute  and  upon  the  judicial  power 
of  chancery.  It  rehilcd  to  a  deed  of  bargain 
and  sale,  which  was  not  enrolled  and  did  not 
pass  the  land.  (Duke.  131,  138,  35y-3«U ;  1 
.Milne  &  Buss«'ll.  376.) 

The  b<H)k  lately  publishe<l  in  England  by  the 
Ilecord  Commissioners,  furnishes  numerous  in- 
stances of  the  exercise  of  this  <'han<'ery  juris- 
dislion  anterior  to  ihe  statute  of  Eli/alH-th.' 

*If  this  part  of  the  ccmimon  law  be  [*l/»0 
not  in  force  in  Pennsylvatua,  the  complainants 

ritrht  of  eonseienee  to  he  liiid  iiiid  done  at  the  rev- 
en-nee  of  (Jod,  and  in  way  of  i-lmrliy. 

I'l»*ili;i  M  of  liloMi'^-lltiou.  . 

«  Uoii.  I'Ai.MKit.  '  Of  London, 
I  I  Wki.i.s  |i.\i.i,k.  »  >renili'm<-n. 

'  Parker (if..  In  liehall  ol  thi-mwhi  s  nl.,  the 
Iiihatdtaiits  of  tin-  Town  of  lin-titwood.  Ksm-x.  v. 
U'istati  Hiowiie.  ( KU7...  It.,  (i.  12,  M.)  Hill  lo i-Hali- 
lish  iloimtiuns.  .\  i-hapi'l  of  euHe  to  the  pari.sh 
eliureh  of  .'^Mithwllde.  In  wliieh  parish  the  town  of 
!  lirentwiMxl  is  .siliiati'd,  and  a  frtn*  nehool  and  alms- 
hoitw.  thi-n*  thes;iid  rliaiN'l  lii-intf  willilti  tin-  manor 
of  Col  iH'dhall,  Kranled  lo  .^ir  Anthony  llrowne, 
knljfht,  ileimi-MHi,  tiy  Ictti-rs  natent  Irom  K/lw.  VI. 

Town  of  llur.v  St.  Kdmnnils,  hy  Itohert  liolden3' 
rl  (tovern<ii's  of  Free  (iraniiiiar  Si-hool  of  Kinjr 
Rdward  VI.,  in  lliiry  J*t.  l-Mmunds.  v.  (ioixlney  il 
<iL  (Kli/..)  Hill  loi|iilel  piis.*iesslMn  of  lands  held  liy 
comphilnants  in  riKht  of  »{raminar  («ehiM)|. 

UiiKVs  c' fo<'tri"<'S  in  trn-Ht  for  the  I'lirlsb  of 
Harlon.  v.  Soinpner  <  f  al.  ( Kllz  .  H..  «.  17.  Is  »  Hill 
to  eMtatilish  eliuritalile  iitu-s,  in  a  teni-mi>nt  ealled 
the  Old  Pole,  and  lands  then-to  l>elon>rni»r,  in  Mar- 
lon. ii»nveyis| and  M  ttled  t4-mpori-  Henry  VIII.  Iiy 
•lohn  Swi-rih-r,  to  feolTi'es  In  trust  for  poor  of  the 
Mild  imri^hof  Harlon. 

Hiillatt  and  I'uniis,  rhnreh-wardi-ns  v.  Kir«-lie. 
(Kli/...  H..  (I.  IS.)  Hill  tor  |H'rformani-<>  of  ehiiritaldi- 
institutions.  iMiui  i:ailleiH'inireh  I'iK'hIle.  h<'ld  from 
tim<-  itnini-niuriul  lor  repalrliiK  ilx'  parish  ehiirch 
of  Lynd.s<*ll. 

HlenkiiiS4ipper  v.  Awnderson.  (Ell?...  II..  fl.  W.) 
Hill  to  e8tul)llsh  a  eharitiiMe  donation.  An  annuity 
of  ts  for  eerlain  panpi-rs  and  a  s<*hoolmast«'r.  in 
till-  parish  of  Hnr»;h  iiiidi'r  Staln.sinore.  de\  iM.'d  l»y 
SlrCuthl>ert  Uiiekle,  kiilirbt.  late  Ix)rd  Mayor  of 
London,  to  be  cimi'tfod  on  his  tni-iwuatfc  called  the 
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must  prove  it.    If  they  think  «o,  why  do  they 
not  resort  to  the  local  courts  ?  It  can  be  shown, 
however,  thatPennsylvauia  has  actuftllj  adopt- 
ed the  laws  that  govern  charitable  tises. 
157»1     *To  begin  with  the  charter.  "The 
laws  for  TOverning  propertv  are  tlir  same  as 
those  of  England."  (5  Smith,  app.,  407,  aec. 
5.  6:  Amended  Cktater,  1701,  app.,  418;  Act 
of  1718.  1  Smith.  105;  Act  of  1777.  1  Smith, 
429,  sec.  2;  1  Dallas,  67,  where  it  is  said  asi 
158*J  *the  opinion  of  the  court,  "that  the  com- 1 
mODlaw  has  itIwavK  bwn  in  force,"   1  Dallas, 
78.  811;  8  Serg.  ^  liawle,  578,  878 ;  1  Binney, 
819,  679;  4  Binney,  77.) 

The  Act  of  1730  authorize.*?  persons  to  hold 
loll*]  land  for  charitable  *use8.  This  is  said 
to  be  an  enabling  act :  but  it  is  upon  a  different 
principle  from  the  Ent^lish  statutes  which  are 
intended  to  aid,  in  some  mea-sure,  a  relig-ion  not 
fully  tolerated  by  law.  But  in  Pennsylvania 
there  is  universal  toleration,  and  all  sects  stand 
KiO*]  upone(iual  *ground.  In  England,  the 
mass  is  held  to  be  superstitious.    (Boyle,  243.) 

The  statute  23  Henry  VIII.,  a  mortmain  act, 
avoided  dee<l8  "for  superstitious  uses."  But 
what  were  deemed  to  be  so  in  England,  are  not 
101*J  *held  to  be  so  in  Pennsylvania.  So  a 
statute  of  Henry  VIII..  prohibited  gifts  to 
Catholics. 

In  1648,  2  and  8  Edwani  VI.  (c.  1).  the  acW 
of  uniformitir  establishing  the  church,  directed 

1 62*]  all  ministers  to  observe  the  mode  *tliere 
in  pointed  out.   The  Book  of  Common  i^rayer 
was  thus  legalised. 

1  Mary  (ses.sion  2,  ch.  2)  repealed  the  above. 

1  Elizabeth  (ch.  2)  re  establislied  the  Act  of 
Sdward,  and  extended  to  the  people  the  man- 
date to  use  the  Itook  of  Common  Prayer. 

Thi.s  wjus  again  repealed  in  the  time  of  the 
Commonwealth. 

The  18  and  14  Charles  XL  (ch.  14)  was  another  { 


uniformity  act;  and  this  was  the  state  of  the 
laws  relating  to  religion  when  the  charter  of 
Pennsylvania  wa.s  granted  in  March,  1G81. 

Gifts  to  Catholic  congregations  were  void. 
(Moore.  784.  cited  in  Boyle.  205;  1  Salk.,  162; 
1  En.  Ca.  Abr.,  96.) 

>V  hen  the  statutes  of  conformity  were  in  force 
all  gifts  ctmtraiy  to  them  wen  void:  and  tiiii 
is  the  origin  of  the  doctrine  of  ^pnt,  (9  Ver- 
non,  266.) 

In  1688(1  William  and  Mary, ch.,  18).  toleni- 

tion  was  extended  to  all  who  would  sign  the 
thirty-nine  articles  with  some  exceptions.  This 
act  is  all  that  now  supports  a  use  in  favor  of 
dLssenters.  (2  Vesev.  273.  275;  2  Eq.  Ca.  Abr., 
193;  3  P.  W.,  144.  ;i44;  1  Vesey,  225  ;  3  Meri- 
vale,  409.)  See  also  11  William  and  Mary,  ch. 
4,  sec.  3.  in  which  the  tototirtion  act  la  extended 
to  the  colonies. 

There  is  not  a  word  in  the  charter  respecting 
tf)leralion  of  any  relisrion.  Sec.  22  protects  the 
Church  of  England  b)'  saving  that  preachers 
sent  by  the  Bishop  of  London  majrende  blithe 
province. 

The  Stat.  5  Anne  (ch.  6,  sec.  8).  in  1706.  se- 
cured the  rights  of  the  Church  of  England i.  as 
established  in  that  country  and  the  territories 
thereunto  belonging.  From  the  oommencemeDt 
of  the  reign  of  Anne  to  1712  various  disputes  or 
curred  between  the  colonists  and  the  crown  and 
governor  reepecting  recognition  of  afflnuMHoii: 
the  right  was  asserted  by  the  Legislature  for 
the  third  time  in  1710.  (W  ise  &  Brockden,  app. 
2.  p.  43.  46.  60:  1  Votes  of  Assembly,  part  S. 
p.  inO;  Proceedings  of  Council.  517.) 

In  1712.  tlie  Act  of  Assembly  was  passed  per- 
mitting religious  societies  to  purchase  ground, 
S:c.,  and  declaring  that  gift.s  should  go  accord- 
ing to  the  intentions  of  the  donors.  The  As- 
sembly remembered  /ilaj'/^'«  case,  and  intended 
to  prohibit  the  doctrine  <^     pn$.  Whether 


Spittle  or  Stainsmore,  and  lands  thereto  Mongi- 
ing. 

Fytcb  and  Goodwin,  Chureb^wardens,  and  Wyn- 
dell  et  oLt  Oveneem  of  the  Fsriah  of  Borkinv, 
Uobinson  et  oi.  (EUz.,  B.,  8,  S9J  Bill  to  recover  a 
legacy  to  oharttable  uses.  The  sum  of  £400  be- 
queathed by  Joan  fltnytb,  widow,  to  be  Invested  for 
produoinv  a  yearly  fund  for  the  relief  of  tiie  poor 

^S£omns%3Pebiner  et  oL*  Ghuroh-wardens  of  the 
Paridi  Church  of  Bafrtoffton.  and  Shevyn  Uey- 
nolds.  the  elder,  and  sevetal  others,  oo-feoilers  of 
lands  In  trust,  v.  Lanoastar.  (BUs.,  B.,  8, 81.)  BUI 
for  Injanotlon  insupportof  aoharity.  A  tenement 
and  lands  In  Barrlngton.  lately  held  of  the  niastor 
and  fellows  of  Mlcbael  House  In  (^unbridge*  as  of 
their  manor  of  Barrinirton.  devised  by  tbewUl  of 
Thomas  Lames  to  uburituble  uses  for  the  poor  of 
BarrinctoD. 

Gksorge  Carlton  on  behalf  uf  himself  et  nL,  Inbab- 
Itants  off  Blm,  V.  John  lllytti  at.  (Eli?..,  (\,  c.  6.) 
BlU  toroeoverobarltable  donations.  A  letcucv  of 
£IBtSt.4d.  bequeathed  by  tbe  will  of  .lolui  Allen, 
deceased,  to  l>e  invested  at  interest  for  tlie  benefit 
of  tbe  poor  of  the  parish  of  Elm. 

KolKTt  Perot  et  nL.  Inhabitants  and  Parishioners 
of  the  Parish  of  <"orn worthy  v.  Stephen  Cruse. 
(EUs.,  C,  c.  0.)  Bill  to  npuoiut  new  trustees  for  ti 
charity.  A  tenement  csulcd  the  ehureh-house  in 
the  parish  of  Cornworthy,  conveyetl  by  Sir  Pearce 
EdKeccjinbe,  kttigiit,  or  s^iiiie  of  his  ancestors,  to 
feoffees  in  trust  for  the  iH-nellt  of  the  parish  of 
Cornworthy. 

John  Irlsii  et  al..  Tenants  of  the  Manor  of  Con- 
srtifibnry,  v.  Thomas  Ashu  it  nl.  (Eliz.,  C,  c.  23.) 
Uill  for  performanct'  of  will  for  charitable  iisos. 
The  manor  or  lordship  of  Congrcsbury  and  UuuIh 
in  Conirresbury  and  Lawrence  Wilic,  devised  by 
tbe  wiu  of  John  Garr  to  tbe  defendanto  upon  aondry 
trusts. 
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The  Mayor  and  Cltlaeas  of  Chester  v.  Brooke  and 
Offley.  <BlbL,C.,o.8M  BUI  to  establish  a  OhMfty. 
Legacies  left  by  thewillof  Bobett  (HIegr,  of  Imo- 
don,  baberdaaber,  for  the  benefit  of  apprenttoes 
and  otberlnhabltantsof  tbe  eM^  of  Chester. 

The  Vicar  and  Churcbowardens  of  theParMi  of 
Christ  Church  within  Newgate  v.  The  Vicar  and 
Churob-wardenaof  tbe  Pansb  of  All  ealnta.  Bartc- 
ing.  (SIih  Ct  0.84.)  Claim  of  donation  to  obarlto- 
bleusaa.  Alegaorof  £4perannttmbeqiientbedby 
tbe  will  of  Jane  Watson,  anA  eialtted  by  both  these 
porlsbes. 

The  Mayor,  Bailiffs,  and  Buraesass  of  Dartmontb 

V.  Nicholas  Ball.  (EHz.,  D.,  d.  S.)  BlU  for  appoint* 
ins'  new  trustees  for  charitable  uses.  Lands  In 
Clifton  Dartmouth  Hardness,  and  in  Stoketlcmyer. 
fto.,  conveyed  by  Nieholas  James  to  feoffees  In 
trust  for  the  l:>enent  of  the  poor  of  said  borough, 
and  for  repairing  the  church  and  harbor. 

The  Churcb-ward('n.4.  Parishioners,  and  Inhabit* 
ants  of  the  Town  and  Parish  of  Danburyc  v.  Thorn* 
as  Emery  ei  al.  lEliz.,  1).,  d.  7.)  Hill  to  retrulate 
charitable  donations  of  land— lauds  iu  Purlolxli  pur- 
chased by  certain  w«'ll-dts|)osed  persons  in  trust  for 
the  poor  of  Daninn  yv. 

The  Mayor.  LUkilias.  and  iSiirfrcsM's  of  Clifton 
Dartmouth  lianlness  v.  Fiii  -^i  uian  rt  al.  l  EIiz..  D., 
d.  II.)  IMll  for  performance  ot  churital)lu  trusts- 
lands  in  Clifton  Dartmouth  Hardness,  conveyed  by 
William  James  to  feoffet.'S  in  trust  for  the  poor  of 
Dartmouth  and  other  cbaritabh'  piirpows. 

Biackuall  etoi..  on  iK'half  of  the  lnhal>itants  of 
Blkesley,  v.  S<plry  ei  al.  (Eliz..  E..  e.  4.)  To  establish  a 
cbaritablt'  donation.  A  luircel  of  KTound  in  the 
pari-t-h  of  Elkesley,  ealloa  Normantim  Field,  ttni- 
tuininK  TiOO  acres,  wblob  was  of  ancient  time  given 
and  conveyed  to  oertaln  feoffees  In  trust  for  tbe 

sjild  |>arisli. 

I     (ieorge  Cui  li'ton,  Escj.,  lorblnself  and  the  n-htut 

i  the  Inhabitants  of  tbe  Parilh  of  Elm,  v.  John 

HOWAKD  9. 
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di«enter9  were  tolerated  was  discussed  till  1755. 
(Saxiih'9  Hiatorv  of  New  York,  eh.  4,  p.  218, 
255.  257.) 

By  the  8  George  I.  (ch.  6)  Quakers  were  al- 
bwed  to  affirm.  Various  occurrences  took 
pUa  between  1719  and  1730  when  the  act  of 
th»t  rear  was  parsed,  narrowing  the  ground  of 
16^*]  prior  acts.  In  *1730,  in  the  case  of 
Christ  Church,  an  opinion  was  given  by  coun- 
sel rmnmizing  the  law  of  charitable  uses. 

In  R^mi'tgton  v.  Thi  MeOuHliM  Church  this 
was  construed  and  a  trust  for  the  general 
Methodist  Church  held  not  to  be  goo<l.  l>ecaus« 
it  was  not  for  the  benefit  of  citizens  of  Pennsyl- 
r&nia. 

Id  1776.  the  first  constitution  of  Pennsylvania 
iSmith.  430)  brought  charitable  uses  under  the 
protection  of  the  fundamental  law.  Sec.  45 
«T5  all  religious  s*>cieties  and  Ixxiies  of  men 
for  advancement  of  learning  or  good  and  pious 
OM  sliall  be  encouraged  and  protected  in  their 
property.  &.v.  No  act  of  incorporation  was 
aeoawair.  because  it  says.  "  united  or  incorpo- 
noed"  for  "lejirning"  as  well  as  "religion." 
The  people  had  been  stnjggling  for  seventy-six 
Twi^  to  obtain  from  the  crown  the  privilege  of 
aniding  ground  for  churches.  It  was  a  part  of 
tbdr  lore  of  fix'tniom.  And  now  we  are  told 
ttat  they  have  no  rights  except  under  the  Act 
of  1730. 

The  Legislature  made  no  corporation  for  anv 
purpose  whatever  until  1768.    (1  Smith.  279") 

The  proprietary  incorporated  churches,  be- 
cittfe  it  was  aaid  they  had  lost  legacies;  and 
ilw  was  the  apology  to  the  crown  for  going 
»^Dst  the  English  jx)licy.  There  was  only  one 
iHi-mpt  to  destroy  a  charitable  use  before  the 
Rt^oluiion.  In  1769  a  will  gave  a  legacy  to  an 
^pital  and  the  poor,  to  two  corporations. 
Cbntt  Church  and  »t.  Peter's.  The  heir  brought 
tn  ejectment  in  1776,  and  the  church  took  the 


opinions  of  Wilcox  and  Wil.wn.  both  of  whom 
atllrmed  that  the  lx;<iuest  vim  good  at  law.  In 
1779,  the  cause  was  ended  without  a  decision 
of  the  question.  These  corporations  were  es- 
tablishetl  in  1765  and  l>ec4ime  trustees  for  others. 
The  property  held  is  now  of  great  value,  and 
the  trust  is  still  kept  up  without  any  mLsmuu- 
agement. 

After  the  Act  of  1730,  the  governor  said  in 
1734  that  there  was  a  Catholic  church  in  Phila- 
delphia where  mass  was  .said  contrary  to  law; 
but  the  Assembly  replied,  that  in  tlie  colony 
there  was  a  toleration  of  all  religions,  and  there 
the  matter  ended.   W<)r8hip  is  held  there  now. 

The  city  of  Philadelphia  still  holds  an<l  ad- 
ministers Franklin's  legacy;  and  so  of  those  of 
Kirkpalrick.  Blakeley,  iicott  and  Goudenot. 
Then?  are  two  other  h^gacics,  and  the  Free- 
mason's Lodge  gave  a  sum  of  money,  all  of 
which  are  now  administered.  There  is  a  sepa- 
rate book  called  "Devises  and  Grants." 

Are  all  these  to  Imj  broken  up? 

♦The  spirit  of  the  statute  of  Elizabeth  [*1«'4 
is  extended  to  Irtfland.  (4  Dana's  Abr.,  5,  6; 
Shelford,  60.) 

They  are  also  in  Pennsylvania  as  part  of  the 
common  law;  bequests  for  pious  uses  are  made 
by  all  <le.scriptions  of  {Kjrsous,  no  matter  how 
uncertain  the  objects  of  the  charity  may  be. 
The  Quakers  have  held  their  schools  through 
trustees,  and  never  been  incorporate*!  since  the 
settlement  of  the  colony.    (See  3  Watts.  440.) 

See  5  Watts,  493  where  a  trust  for  a  school 
was  .said  to  be  "  vague  and  uncertain;"  but  the 
court  said  not,  "  for  the  neighbors  got  the  bene- 
fit of  it."  Charity  schools  have  Ix'eu  favorites 
in  the  Slate,  sustained  by  usage,  without  any 
reference  to  the  statute  of  Elizabeth. 

Manuscript  case  of  Zimnwrinaji  decided  in 
the  Supreme  Court  of  Pennsylvania,  on  6th 
January.  1844,  where  there  was  a  bequest  to  an 


y\ht  tt  <ii.    (KHz.,  K.,  e.  5.)   For  charltatWe  pur- 
'  4  a  legucy  ur  sum  of  t'tS,  Kix.  M.  tK-queutbcd  by 
■  *111  of  John  Allen,  dt>ct'aiM.-<l,  for  th«-  \i*v  of  the 
Janata  uf  Kim. 
VaJror  Joukins  el  (ii.,TeDantH  Hiid  Inhabitants  of 
^•oorand  Parish  of  Falrford,  v.  Oldt>sworth. 
11-  v.,  t.  3.)   To  i>stabli<ih  rljfht  of  copytiolders 
I  charitabU-  donation.   The  manor  of  Fairford, 
.U4>tb«««tate  of  H4igx>r  LyKor,  F^q.,aiid  KnthcriDc, 
lu*  ^  lie. 

Trw  Mayor.  Jurats,  and  Commonalty  of  the  Town 
of  Hrrcnibani.  v.  Laidy  Hunuotflrf  al.   (F.liz.,  P.,  f. 

lb  eslahltsh  a  dovineti>  a  corporation.  A  nies- 
^iiMa,  fardea  and  lands  in  Fc'VL>n«ham  and  all  othor 
l^iuidt,  kc.,  in  tb<-  isle  of  Hartye.  all  which 
tSXrr  ttwf  di^H'us*'  of  hl.x  naid  wife,  he  di-vlped  to  the 
•lid  mayor.  jurat<>,  and  commonalty  In  fw— for  the 
caaelt  of  thesAid  ci>ri>uration  rvpairinK  the  hartnir 
«ad  Ugbwars  tbenH)f . 

lOeiMid  Brtmond  tt  al..  Inhabitants  of  the  Town 
'•(OttlliVliam.  V.  B.  I^^^  i  l  ik  <•.  (Bllz.,  (;..fir-  ^  )  UOl 
"t  Nrrtrorto  i«tabilah  tiTtaiii  oharitat)k>  uses.  I)i- 
aMBtuairea.  land*,  and  i<'uenients.  parcel  of 
u»eopjhol<ls  ot  thcQuecn'a  manor  ofOilling^ham, 
•Wch  till'  bill  ■iUitosto  have  iM  on  held  tluu*  immcv 
Br  rial  for  the  support  of  u  rharlty  school,  and  oth> 
t  <rtiarit«t>le  purpodcs  in  <iillintrhaiii. 
(ioodaooaC  oLt.  Monday  rt  n/.  (Kli/..  G..  tr.  13.) 
'  I'-rf unoaaee  of  a  trust  for  chnritattlc  U8<'S.  Ui- 
n MsaMiacea and  lands  in  .\ilesbury,  Stc  some* 
^tlMcataie  of  John  ll<-drnnl.  who  by  a  fcoff- 
"OtdMadlOUi  July.  U94.  ironveyt^Hl  the  same  to 
=^ifl  fraVN*  In  trust.  amiiiiK  other  thin«->*  for 
wnaii'  of  the  hiirhways  about  Ailesbury  and 


atr  Artiwr  Ravenynirham  ami  other  Inhaldtunts 
i  u.  :.}nrh*ni  v.  Th.  Tye  f <  /U.   (Kliz.,  11..  h.  1.) 
"I't&iii  n t turn nient  and  rent  for  oharlttiMe  pur- 
nrty  aom  of  laud,  meadow  and  uasture, 
•«uMt  um  town  land  of  Havenynyham,  lyln^  In 
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liadynirham.  in  the  occupation  of  defendant  Tve, 
the  reversion  t)eing  in  fcoffocs  for  the  use  of  said 
town. 

Thomas  Sayer  cl  al..  Overseers  of  the  Poor  of 
HallluKbury  .Morley,  V.  Lambe  (Kliz.,  H.,  li. 

2.)  To  establish  a  chariUible  donation.  A  sum  ot 
£.m  Kiven  by  tlie  will  of  Thomas  l4iinl>e,  (leeea»«'d, 
to  lie  for  the  perpetual  b«"nellt  of  the  poor  of  llal- 
lin^bury  parish,  an«l  which  the  bill  prays  may  be 
laid  out  in  the  purctmsc  of  land  for  that  purpose. 

tProce«'dlnjf8  In  Chancery,  Vol.  II.l 

Lyon  and  wife  v.  Heweund  Kemp.  (Temp..  Edw. 
IV.)  ThiM  in  a  bill,  an.swer,  and  replication.  The 
(M>niplaint  bel'iR  that  the  defendants  had  disposed 
of  property,  left  for  religious  and  charit^ible  pur- 
poHCfl  contrary  to  the  will  of  the  plaiutilT,  Ellen's 
late  huMband. 

Huekinor«  v.  Lanir-to  recover  title  deeds  for 
charitable  uses. 

UuKtfsr/  nl..  Inhabitants  of  Parish  of  Harton,  \. 
Soble.v.  For  e8tabli.ihin>r  charitable  donations.  A 
copyhold  tcnenjent  which  was  surrendered  by  one 
John  Litxlralf  to  the  use  of  the  pour  of  the  said 
parish. 

t*ayer  an«l  Pryor,  Overseers  of  Poor  of  Parish  of 
Morfes',  V.  Liimbert  al.  To  recover  charitul)le  «ii)- 
nation.  £'H)  betiueathed  by  the  will  ot  Thomas 
Lamlte  to  the  inhabitants  of  the  town  of  HalliuK- 
bury  Morley— the  income  thereof  to  be  forever  ap- 
plied to  the  use  of  the  poor  of  the  f»ald  t<»wn. 

Heron  and  Hrowne.  Hx'rs  of  Fresfon.v.  Sproxttm 
et  nl.  (Eliz.)  For  performance  of  a  will  respectiinr 
charitable  donations.  Divers  tn«.-8Kua>res,  lands,  and 
tenements  in  Altoffts,  Jtc  &o.,  late  the  estate  of 
John  Frfwton— who  by  his  will  j^ave  larjci'  sums  of 
money  for  buildlntr  and  endowing  an  alm^houiH-  in 
Kirltethorpe,  and  a  free  sohofd  in  Normanton,  re- 
pairiuK  highways  and  other  purposes. 

Flaher,  for  himself  and  other  the  Inhabitants  of 
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unincorporated  society  for  tlie  iHMiofit  of  i>oor 
orphans,  and  the  court  said  it  was  go^nl  under 
the  constitution,  although  the  statute  of  43 
EIi/Jil>eth  is  not  in  force. 

7.  The  American  cascK  are  as  follows:  12 
Mu88.  Rep..  587,  546;  9  Cranch,  282,  43:  9 
Cowen.  427.  487;  2  Pelers.  566;  8  Peters.  501: 
a  Shotwell,  9;  3  Paige.  300;  16  Pickerinir.  107; 
6  Paige,  640;  7  Paiue.  77;  7  Vermont  Itep., 
d41:  4DaiUi.  364:  SBdwanU.  79;  l  Vuh*.  96; 
20  WendeU,  119;  24  Pickering,  140;  1  Holfman. 
202. 

The  Virginia  and  Maryland  cases  are  not 

(!it(>(l  hc(  :iu>-<'  they  followed  tlic  rule  hlid  down 
by  tliiH  court  in  the  Ciii>c  of  Tlie  BaptUt  Amteia- 
dm, 

Mr.  Sf  rf't'it nf,  on  flic  s;mic  ^ido: 

Tlie  condition  of  Uic  law  in  England  and  1 
Pennsylvania  has  Ih'cu  well  examined.    Lord  | 
Itoslyn  has  sjiid  that  chancery  did  not  take  cog 
ni/iince  of  charitable  uses  before  the  statute  of , 
Elizabeth,  Imt  Lord  k(  dcsdalc  and  BIdon  s;iy  ; 
olherwi'-e.    Uoslyn  is  known  to  us  as  the  in 
suiter  of  Dr.  Franklin,  and  now  I  he  same  great 
people  whom  he  n  presenteil  are  harrassetl  be- 
cause this  sanu-  l^ord  Koslyn  doubted  almost 
the  hlatute  of  Eli/^ibeth.    When  the  rul)bish  of 
three  cenlurics  is  swept  away  and  the  old 
records  of  England  brought  to  light  and  pun-  [ 
ished,  there  in  evidence  enough  that  the  law  of  | 
charities  Ix-fore  the  time  of  Kli/Jibeth  was  the 
same  that  it  U  now  iu  Pennsylvauia.   But  the  I 
counsel  on  the  other  tide  complain  that  they  | 
cannot  understand  the  law  of  Pennsylvania.  It 
is  not  nuceaoary  that  they  should;  iorall  that; 
la  aalced  by  um  is  that  iihe  may  be  suflFerod  to  | 
ins*]  *enjoy  the  contribution';  of  her  own 
wise  and  good,  aceuiuulaliug  from  the  time  that  i 
Uie  fliMt  while  man  came  there  to  settle  with  the  | 
liible  in  his  hand,  (lirurd  v.iiur  llu  rr  ufler  llie 
conatitutluu  of  1770  and  before  that  of  1791;  | 


he  live<l  in  an  ulmosphere  of  chariticis  iu  riiila 
del  )hia;  he  saw  Franklin's  charity  establL-hed 
and  uplield  by  law,  administeretl  by  the  dly, 
and  never  heard  its  validity  questioned.  No 
tribunal  in  the  State  was  ever  awked  or  would 
be  permitted  to  question  FranlcUn's  charily. 
Girard  knew  where  to  find  the  best  legal  advioe. 
antl  undoul)tet]ly  had  it.  In  Pennsylvania  no 
argument  would  be  listened  to.  such  asweh«ve 
heard  here.  We  are  invited  to  exidain  thelaw 
liy  tlioM'  who  do  not  want  to  understand  it.  It 
has  been  said  by  the  other  bide  that  no  Uiw  uin 
be  considered  as  settled  which  baa  not  been 
nuHHed :  tlint  is,  that  if  all  the  OOttfts.  for  an 
indetinile  period,  decide  in  the  same  way.  it  a 
of  no  account  unless  some  ingenimis  and  tnbile 
mind  calls  the  law  into  (pic'^iion.  In  oni-  nist'. 
this  court  waited  for  the  State  court  iu  Ohio  to 
<;xpound  its  laws,  and  then  foUowed  the  decis- 
ion. In  another  C}vs<',  the  l  otirt  in  Tenncswe 
construed  its  laws;  tlii.>^ « ouri  adopted  it.  The 
court  in  Tennessee  reversed  its  uecision:  this 
court  did  so  ttM>.  The  pr(*sent  is  a  (nie^tion  cf 
Pennsylvania  law,  and  we  have  heard  itic  la^i 
decision  of  its  higliest  State  court  in  January, 
1S41,  read  from  the  manuscript  report.  This 
concurs  with  all  previous  decisions;  and  yet  the 
couu.sel  on  the  other  side  s{iv  that  they  want  ii 
fixed  syst(>m  of  law.  Virginia  and  Maryiaod 
are  the  only  two  States  where  the  law  is  other- 
wise, and  tliey  followed  what  tiny  understocxl 
to  be  the  decision  of  this  court  iu  tlie  case  of 
1^  Bapti»t  Atmonatitm.  The  question  Is  not 
whether  th<;  Pennsylvuiiin  law  i-  right  orwroDir. 
for  we  do  not  wisli  lo  iinpo^e  it  u|Mm  aoyooe 
else.  But  the  only  (piestion  is.  what  do««  the 
law  of  Pennsylvania  si\s  upon  the  \y^nn\.  Oir 
(U'd's  will  wa>i  made  by  Ute  advice  of  the  Uvt 
counsel  that  could  be  found :  it  was  proved  as 
soon  as  he  ilieil;  lln  cxei  iilors  went  on  to  jwr 
form  their  trust,  iu  presence  of  the  pro|>er  courts 


kI  a  tflieeuwulklu  IcIdiuKham. 
I  i  I  uu  lu  feuirees  for  tbe  use  of 


tlie 'I'own  of  I n  liester,  \  .  Illetjiinj.  lii  siiiiport  of  a 
eliaritulj|e)lunulion.  Utv  ers  inessuaKes,  lands,  &<•.. 
In  Ireliester,  iVe.,  whieli  in  tiiKi  ui  Khitf  Meiuy  VI  I. 
were  iriven  ami  Rranted  l>y  Will.  Taylor  and  Joliu 
lA'iy  to  truHtees  toi-the  iim'  of  tlio poorof  lrohe0ter« 
ami  ix'pair  of  tbe  liridK^es  ihere. 

Stock «-(  al.,  on  beliiilf  of  llie  1'(m>i'  of  leklintrhum, 
V.  PaK'"  «'  "'•  For  pi'i  l< iriiiaiie*'  of  a  eliarity.  A 
eaiiital  meHduatre  eaili  <1  f  lie  Town-house  with  I'oin  - 
Si'ore  uerexil  luiiil  an 
HCtlle!)  I  iMlil  aiH  li  lll  I 

the  I'Mtii  c)i  ~aiii  loi\  ti. 

W.  1-  isiic  i,  Mtisi,  (■  <,(  tlie  Hi).-*|)it^il  of  St.  Miiry  of 
1  ll'w  il.  \  .  Anne  Sewaid,  widow.  iKll/.J  IJilloiie- 
\  i\ .  .1  (o  iLVOver  lines  of  a  elnu  ity.  Tille-i  <<i  c|e- 
me;«iie  laiid.s  of  the  furui  ut  liustl>ury  oiut  the  tithus 
of.  iVt  .  s<  tiie>i  for  Uio  roUuf  Of  pounjorsons  In  the 
hospital  of  llford. 

I  ti.  l-<t.\e,  tor  hims«  If  and  (itlu  r  tin-  Inhal)itant«? 
of  the  I'urisli  of  Kyliworth.  \.  i!.  iilu-.  <iL  (I^li/..> 
For  the  support  oraehiirily.  N  iiic  iiu'ssiiawe-i  ajul 
8lx  i-.>tl  ik'''s  and  six  >  ards  land  in  1  lie  t.  nviis,  (ii-lus. 
and  purl-h  ot  K\lJWortli,  \e.,  ^i\t  ii  i.n  the  ^nii- 
port  1)1  u  seiiooliiiHSler  and  jfiuimuar  seiiool  at 
K.\  lovorth. 

/.  Itiii  iiixtfin,  Miusteror  Warden  of  St..lohn  lUij*- 
tisl  uitli.  til>  of  Mtehlleld,  V.  >nU-  il  al.  (Kliz.) 
For  I  li'- sii |>|ioi  I  (d  a  i-liai  il.\ .  .\  iM|i't.il  iiiessuiiK'e 
and  iii\i-rs  other  honsi's  and  |(io  acres  of  land  in 
l.tK  liiii  j.i.  held  for  lliu  buppurt  of  pour  per- 
Mii.K  in  tlie  suid  bosfiltal, and ai»o  of  afrae  anun- 

niiir  sehooi 

Ihe  Muy»»r  and  Hiir^es-si^  i  l  KinK-*  I.yna  \  . 
IfoweH.  clerk.  (Kliz  *  l  or  pertoriiiam-"  id  a  tliiir- 
it4il)le  donation,  .lolin  Titli  y,  K'i|..  li\  his  will  utiw 
a  payuieiit,  ehiu'Ke<:  upon  bl<i  dwvlllnjf-tiuusu  at 
i.ynii,  lor  the  inairiteiiance ufapraaoher therOtand 

other  chiii'ilaMi-  purpose-*. 

It.  Ne«  Inn,  I  .lad  tlir  fluircli'Wardcu  and 
Inhabitaatii  ot  the  I'arish  uC  LitUe  Uond«a  v.  Uane. 


(I*]li/..)  To  estaldL^h  a  eharitatde  ilonation.  A  iius- 
siiaKe,  &e.,  devised  by  tbe  will  of  Uafe  Furdaiu  lu 
detenduiit,  foroortam  oliarltal>le  purposes  saled 

ni  the  liiil. 

Uyearde.-*.  Moore,  and  Kiiigr.  for  themflclvefl  and 
the  rest  ol  the  Inlmhitant>«(«f  HodfM)muKh,v.  Payn*' 
it  ai.  (Kliz.i  To  proteet  a  eharitalde  donation.  IVr- 
taiii  lands,  Jie..  ill  Itodlxiroii^fh.  \c.,  whi<h  in  flie 
lime  ot  Kiii>;  Henry  were  jjnt-n  li\  Mrtivi  r> 
llre>se\n  a:id  oihei-s  to  the  cliiireli-wardeiis  iiiiii 
inlialiitaiits  ut  l<iullior>ui|.''li.  lor  Ihe  pi 'rloriiiaiKt- 
(d  di\  iiie  se\  in>  ill  c'hitpi'l  <d  eaise  lo  s;iid  purt^lu  but 
wliieh  dereiiilant^eluim  u.'*  bav  inn  l>een  torfeitodio 
tbe  crown.  Ih-Iiik' Riven  for  siipi-rstilious  iiHes. 

[PrtKu  t'dintfs  in  C'lKiiieer>  ,  Vol.  lll.l 
S|H*n«or  ft  trustees,  V.  (iranl  and  wife  .hmii. 
(Eliz.)  Claiiii  to  a  rent  eharRe  jfiveii  in  trnst  i  < 
plalntitr  lor  eharital>le  piirpoHfS.  .Atrne^  Cliep* 
id"  Nottlinrliiiin,  deiuiM'd  unto  Cole?*,  and  .loan,  "i- 
wife.  di\<  is  messii  iues,  \e  .  at  a  i  ertatn  rent,  wlm  li 
<lie  at  terwaids  deiiiUed  to  file  plaiiitills  in  tru»i  to 
|  M\  iiiKi  the  hands  oi  ihe  1  !i;uni>'  r!aiu  of  .North- 
aiiipton,  for  and  ttiwards  i  u  u  IIHe<*nth»  of  the  "ant 
town;  which  rent,  after  tin  «!•  eeax-  of  the  miJ 
A«nes,  the  didendaiit  .loan  and  her  then  hu«l>ari<t. 
the  ot  her  deliiidant,  ri  i  ii^  ■  I  to  |>ay  to  plain tlir«. 

Sinitli  lUid  Willis,  I  him  li-wiirdens  of  Si.  .VUUu-*. 
<)\ford,  on  hehalt  <d  the  pui  i.sh,  v.  Smith  AM.  un  l 
Furne>  s  feoirees.  .Vtfaiii«l  didendiiiits  lus  feollfv* 
in  1 1  nsi  i<>  (11  1  lui  ni  :uid  I'ai  ry  mtoi  it.  et  suchtr»i»t< 
til  eharUalile  U!*i'.s.  I-'^dK'eeoinUe  Im  Ina  -ei/ed  of  e»'r- 
tain  nouses  A: e.,  in  eiiy  of  <  »\ I ■  i [  .1.  <  .  m  v  eyeil  tl:' 
name  to  ei  i  tain  teulTees  in  tni-t  ,  wim.  liom  tti< 
prnlils  ilii  ii  of  were  to  recair  the  elniM  li.  to  r«'- 
llc\  (■  till- pi  III,  and  for  uttu  r  >.'ooii  ami  eluu'itKl>l«' 
purpoM  s  I  111  >  i  oii\i  \i-(|  t  111-  -aiiie  to  new  fn»t- 
IctH,  (d  whom  the  ilefenduiit>  are  sur\ ivors,  lunl 
relust'  to  aeeouiit. 
Ttie  laiiahluuits  of  ThirpUiiffton  v,  Jarvh^  oalj 
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ind  with  iiniver«al  ronKont:  \hvy  ]y,nt\  larirc 
sums  over  to  ll)c  city.  The  clnimaniH  then 
brnni^bt  m  ejirttnent.  and  Rxhibit«>(l  this  will 
to  the  Supn-ino  ('mirt  of  Pftinsylviuiia,  who 
found  no  objection  to  it.  The  tUy  of  Philadd 
phi.H  hroagfat  a  salt  under  it  for  some  proprri  \ , 
no  judtr»*  nor  counsel  ovef  hinted  that  the  will 
»a*  void.  Five  ycnn*  pa'^M'd.  The  Lc<;islatiirc 
lud  pawed  a  law  ininuflintely  recoj^nizini:  the 
«ni  n>  rxi<tinp  and  valid  in  all  its  parts.  Tiie 
prv-amMe  does  80.  In  the  cjiyo  of  'jhe  Totnn  of 
/'.i>r','t,  \fr.  ^utire  t^tory  says,  "the  crown 
100*1  *ha8  rncopnizwl  the  existence  of  the 
tMrn."  Docs  tlic  recognition  of  this  will  by 
Ikr  I^eiriwhiturc  go  for  notliing?  The  capacity 
of  performing  certain  act^  is  admitted  by  the 
L^*laliire.  and  Is  this  not  as  effectual  a\  a 
n r  (r^mition  by  the  (  n>\vn?  Ten  charities  are 
entog  on  DOW  in  i'biladelpliio.  Custom  and 
waep  make  the  common  law  nf  Enj^fand.  Why 
h  i-  ti«>!  I't  iiDMlvimiri  a  ri^lit  to  enjoy  licr  com- 
tuon  law,  not  ini(H)rtud  in  parcels  and  pack- 
mm  tnsm  England,  but  modified  oad  altered 
hv  circumstanoes  and  made  suitable  to  the 
people. 

If  we  are  nM  atmfif  enough  to  itand  alone. 

we  niiirht  ask  support  from  the  oiher  States 
irhoN:-  law  is  the  hume  with  ours.  Where  ilid 
liie  doctrine  of  charities  spring  from?  and 
fniTii  what  fpiarter  did  it  enter  into  the  heart 
ol  mAii?  Wo  arc  authorized  to  denounce  ju^  an 
loMd.  or  worw,  the  man  who  hath  not  charity 
InbHhrarf.  Assundy  fv*  tin?  pilijrims  ucknovvl- 
cdfciii  u  higher  jxiwer,  so  st»rely  «lid  they  rec- 
f^goXat  the  obHgatlon  to  take  oire  of  their  fel- 
iow-cre«tnr<*s.  The  people  of  the  State  arc  now 
•  honpilHhle  and  eliarilable  i)eople,  and  woe  be 
to  liim  who  endeavors  to  intercept  the  flow  of 
the  ctirrcnt.  Where  money  is  given  to  the 
pnor.  in  anyone  at  liberty  to  take  it?  Thou 
sbalt  not  .><tcal.  This  is  projM'rly  under  the 
pfutcction  of  the  court,  and  the  right  to  it  as 


'  sacred  as  that  of  any  man  to  the  enjoyment  of 
1  his  own.  The  voice  of  Petmsylvania  is  accord- 
j  ant  and  unbrolcen.  We  are  called  upon  [o  ex- 
'  amine  what  the  riiancellor  did  before  1  lie  43 
•  of  ElizalM'th.  three  ceiiluries  a;ro;  Imt  liiis  lioes 
not  concern  us.  It  is  now  settled  even  there, 
that  no  charitv  shall  fail;  if  it  indi  linite.  the 
king  shall  aiimini.ster  it.  Whether  there  are 
trustees  or  not,  whether  there  be  a  corporati«m 
or  not,  all  take.  This  charity  woidd  he  Aafe  in 
Eaglnnd :  and  yet  it  is  .said  we  must  lo.se  it  unless 
we  can  show  how  matters  were  conducted  three 
hundred  years  a£[0.  This  is  a  heavy  burden 
to  lay  on  a  cliarity.  In  Pennsyhnmia.  as  in 
Enu'land,  the  law  or  charity  estnbli.shed  itself. 
No  man  can  say  when  it  liegiin ;  it  has  always 
existed  as  far  as  we  know.  What  is  the  com- 
mon law  of  Enirhmd?  Leavintr  out  its  being 
the  i)crfection  of  reason,  it  is  such  an  applica- 
tion of  rules  as  will  promote  the  welfare  of  so- 
ciety.  The  law  rtf  charity  hjis  existed  in  En- 
gland for  sixteen  hundred  years,  some  centuries 
before  Alfred.  Before  Penn  came  oyer,  there 
was  n  .settlement  of  Swe<  (lcs  ne.ir  Pliiladeliihia, 
at  Weccacoe,  *a  brave  and  moral  pt^"Ple.  They 
built  a  place  of  worship,  and  about  17bO  a  better 
one.  which  remains  to  this  day.  The  charter 
of  tiiat  churcli  beai-s  date  in  1*65,  hut  the  first 
church  wtis  built  in  1677.  Where  was  the  law 
of  charities  for  these  hundred  *yearM?  [*107 
and  what  protected  the  graves  around  the 
church  all  this  time?  The  same  law  tiiat  exists 
still.  Christ  Church  was  seventy  yeitrs  without 
a  charter.  In  Walnut  Street  there  wa.s  a  chapel 
abh«)rrent  to  English  law,  where  mass  was  said. 
It  .stood  until  it  was  taken  down  and  replace<l 
by  a  larger  one.  Who  ever  offered  to  take  aw  ay 
this  church?  W^hat  is  the  condition  of  the  Phil 
adelphia  Library  with  its  50,0lX)  volumes?  It 
has  always  acted  without  a  charter.  Story 
I  supposes  that  the  rudiments  of  this  law  of 
I  charities  came  from  ibc  civil  law.  Thurlow 


«in  iviritf  fi-offet'.  'I'd  curniM'l  |vci  forHKiin-'-  oft  riis-ts 
in  » 'l«ixl  nf  rf>(iITiiifrit  for  cliaritaltU'  \imG%  uud  to 
tM.-i- .  \  f.i  ..tlier  tru^icf-j*,  a  li«m.-e  on  TItirplaQgton 
»n<i  l»»n»*nK-iit.''  in  ImisI  Ijin^ftnn,  \<\ 

TunH-v  ini'!  Knln  i  ts  \ .  Itin  kinasO-r-i.  To  iirntcct 
thi-  pbliritifTs  in  tli»-  i  \<-<  iiti'iii  of  tin-  will  o!  'I'Ih-mi- 
!-« Kniiititon  for  »  tuiritalil''  n^i"*.  founds  lyin^'  witli- 
iri  miinor  of  I««'iKhfon  Hn^>ar«l.  Tlic  dt  fcinltintM  al- 
tb<- ^ni<'  to  ti.iv  c  Ikimi  left  to  HiiiHTstltions 
li'Mit.  Mitd  "  ii  Ji-.i\ orfil  to  Ket  tlie  sionr  into  tlieir 
"wn  hand^ 

Th»-  Mii.«tor  antl  Hn-ttircn  of  tlie  Hosint4il  of  l{ol>- 
♦rt,  VMr\  of  I,«-i»»'»t.  r.  in  WniMrick,  v.  !,<•(•  tl  al. 
«S4UD.»    Fi»r  iwyiiiiMil  of  un  annuity  of  f:.il  trivcn  to 

•  okurity.    KoN-rt.  Iat<"  l%;irl  of  I/'ic-strr.  Ix-iair 

In'f*^-  f>f  an  iinnnit>  of  fjii,  in>iuin>f  out  oJ  ii 
firm  (-stilt-*!.  Jcf..  ttic  inlicritaiifi- ol  i)i  f(  niliint  ( )ir- 
•li^.  b%  -i"''-"!  ^-.ivf  th<-  >»:iini'  to  ttic  xiinl  hospitjil. 

(1<  :irv  II  iH  .kn<l  .loltn  Ifiiil,  on  )i<-)iiill  of  them- 
•<  ;\.-  m  l  '  ii  li4  i>,  t  hi-  Krt--holiIcrsan<l  I iiliiililtants 
'  I  Witliui;.  Iv— I  \.  \  I'iinkf.  i:B»  Kliz.)  I'nr  the  J^up- 
!  n  un-l i<>tit  muaiK^  i>f  n  charity.  Ily  tli"  uHt  ami 
u-.int  of  well  il).'«i».)s<  il  persons,  (]i>erK  lands  and 
!■  iiticf  nt*  In  Withaifi.  and  also  divert*  sums  of 
n.  n-  t.  w<  n'tri>cn  forth'.* repHnitionoftlH-chureti. 
tSv  r«*!i' r  of  the  poor,  and  other  charitalil<«  |mm- 
;  w  till  h  lands  were  8<'tth'<l  in  feoffi  rf,;  and  tlie 
•WcndttiH  lia\  injr  ifol  po^-t-^ion  thi-rcof,  and  nion- 
i*rt.%nd  f  In-  d«H  d-*  of  settlement,  nd  n,s4'.s  to  (XTtorni 
mM  tni<T^.  i<r  to  appoint  new  fi  ofTecs  in  ttie  nantes 

•  r  Ii,  d.-ad. 

•lohti  Ijoyd.  I).  D.,  vi(4tr,  'fliMina^  Hal<»'r,  and 
t:i<  h*rd  Wllttorii,  Cluireh  -wardt  ii^.  and  t'oor  of 
^'•  rllltt',  V.  John  Aware itl.,  siir\  i\  lii^  fcdifc -s  in 
'iijst  fi.r  said  ParK«h.  (I.itti.  :{.s  Kil/.  i  F.M  tlH-  con- 
I  'lHHncf  id  It  chiirity.  A  nu'KHUHK*'  and  land  c.illfd 
If'-^k'-  ui  th.'  nxrlshof  Wriltlc.  wliich  In  lh<"  y.  ar 


H.  W>  lli't  and  Thomas  Suillnirv.  ('lnir<'li-wai'<l»Tis 
)  and  I nlml'ilani'i  id  tin-Town  of  .Middletoii,  v.  AKUt"* 
Middlcton,  widow,         l',li/.i  To  n-t-o\  i  i-  a  •  harita- 
l>lt>  pt  icion.   ,\  yearly  rvitt  of  6i«.  M.  iMij'ablu  to  the 
pai  i>ii  <>t  Middi>  ton,  charffert  upon  a  mcasusffe  and 

lioid  in  .M  Iddlct'  111. 
.Iidni  W'hiti  ti II I -t  nil  I  Thomas  Aini-iy.  for  tlieni- 
jHi-l\c"<  anddtli-  i  Inlmliitants  and  I'liri-hiotnTs  nf 
1  tli<- I  'm  r-li  <d  I  hili-rne  in  ttie  r<Minty  (d  Stafford,  v. 
tlcori^c  SS  ariii  r.    i\'u'i.  1.")  Kli/..)    For  suiiim )i-t  of  a 
(•liarit> .    Itoli.-i  t  >VaMH'r.  dft'eased,  and  oi'Iht.h,  in- 
haliitants  of  tin-       \  narish.  having  a  '^um  of  nion«'y 
to  in\ f  -l  for  ttie  i-n-ci  i  ii^r  of  a    ram  iinir  ~<  hool  and 
providici/'  a   schoolina'-ttM-,   pnreha--cd  tlirn-with 
ccrtuin  l.iud-i  ill  Kt  luv  alini'relie.  Jce.,  in  I><-\ Dii-hin-, 
and  ai'i'li'"'        ri-iit-*  and  profits  a<'ec»rdlii;f  to  tin- 
trnst;  wloi  li   laiuN  alt<-rwaid.s  liccanie  \et-t<  d  in 
defendant  a>  .Hnr\ h  inu'  tVofTi-c,  who  had  ri-ci  i\  r'l 
I  other  money  to  pnr<-t»a-«e  a  int-i-nairi-  and  laml  in 
'  Fnidlcy  In  tne  I'nmity  of  fJtafford,  w  hicli  he  ncjt- 
Iccti'd  to  do 

fieortfr  Warner  v.  Whiti-hnr«t  f(  nl.  fJU  ICllz.i 
i  Cro-^s  lull  M'ltin^r  forth  the  liill.  A  dccnc  and  an 
award  had  been  made  hy  the  H<  vend  eonf4-ndin>f 
parties;  and  for  nnryiiik'  the -aid  award  into  exe- 
ention.und  to  protect  the  piuintitT  uiraiii»l  liisarbi- 
t  ration  t>ond  iifrnod  by  bim,  this  proceeding  Is  In- 

{  .Hfitntefl. 

l-'isher  u/.,  iidniliitant<(  nf  Warwick,  v.  I{ol>ert 
Vhilipp-<and  i'hotUHs  Cawitrey.  (l.'»7l,  l.'t  l-;iiz.)  F(u- 
the  re<M)verj-  of  •iinidrv  ln  inie-«ts  of  money  left  l>y 
will  of  Thomas  (>ker>-.  lieeea.sed.  to  lie  applied  to 
charitalde  uses  in  the  town  of  Warwiek. 

.lotin  Itiiwley  » /  n/..  I  iihaldtHnts  of  i he  I'ari'^h  of 
Willtoroiiifh.  \.  I,ewiMf  '  Itl.  To  appoint  new  trust- 
ees of  a  c  harity.  I.aeds  and  tenemi-iilx  in  parish 
of  WilhorouKii.  <  '"laiiiinK  1^  aen-s,  of  whieh  the 

,  defendants  were  surviving  fcoffei-»  in  ti'Ubt  for  re- 

I  pairing  the  parish  church. 
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and  Eldon  lhou8;ht  so  too.  In  1188  the  civil 
l«w  came  Into  England,  and  the  canon  Uw 
■OOn  afterwards,  and  is  part  of  the  law  of  that 
country  to  this  day.  But  how  did  it  get  into 
the  einl  lawt  It  Is  said  from  Coristantfne.  But 
whrrrviT  Cliristinnify  went,  rlmrity  went  too. 
Gibboa  savB  "the  apostate  Julian  complained 
that  Christians  not  only  relieved  tlielrown  poor, 
but  those  of  the  heathen  also."  Tlio  n  vc  ilcil 
law  Is  part  of  the  law  of  England.  Black&tune 
says  so.  When  did  Christianity  come  into 
England?  It  rcachcil  Rome  in  the  time  of  tlic 
Apostles,  where  Paul  and  Peter  both  suffered. 
But  when  l^gland  v  Some  say  at  the  same  time 
that  it  WHS  (  iirried  to  Rome,  and  was  there 
trodden  down  for  a  lime.  The  latest  period  is 
597.  the  arrival  of  Auji^ustine.  An  Archbishop 
of  Canterbury  was  then  appointed,  and  there 
has  been  one  ever  since.  If  Christianity  carrieti 
the  law  of  cliarity  to  Rome,  it  must  have  done 
so  to  England  too.  It  was  a  part  of  the  com- 
mon law  after  the  sixth  centuir.  Where  is 
there  a  s]io«  upon  earth,  where  Christianity  is 
found,  that  the  law  of  charity  docs  not  exist 
also?  Alfred  sent  an  embassy  to  the  Christian 
churches  in  Syria,  in  the  nmth  century,  and 
bad  the  ten  oommandmenis  translated  into 
Saxon.  From  one  great  source  have  flowed 
two  sorts  of  charities,  one  religious,  the  other 
more  genonL  The  only  ditHcultv  ttiat  ever 
existed  in  Pennsylvania  related  to  the  llrst  class 
—religions  rbaritie-^.  hi  tlie  14th  century  lived 
Wickliile,  called  the  dav-star  of  the  licforma- 
timi;  a  man  confoundea  with  turbulent  men, 
but  a  profe'isnr  of  divinity  and  pingularly 
learned.  It  was  an  object  in  that  day  to  save 
England  from  payin.^  Mhute  to  the  Pope. 
From  that  time  a  reliiriouH  strugsrle  ensued. 
Henrv  VIII.  found  the  Roman  Catholic  relig- 
ion drmly  established,  the  revealed  law  being 
part  of  the  law  of  England.  All  parties  m- 
milled  this.  From  tiie  lime  of  Augustine  down, 
the  common  law  Imd  been  undergoing  changes 
to  suit  the  spirit  of  the  n'je.  but  the  revealed 
law  was  a  part  of  it  all  tlie  lime.  (Tolhill,  120, 
quoted  by  .A/f^ Baldwin  in  MeO&land  Brawn.) 
l08*l  To  thi.s  same  *great  sotirce  we  owe  the 
idea  of  a  paternal  jM)wer  in  llu*  State — a  pnrem 
patrio' — not  the  king,  nor  the  Chancellor,  but 
a  power  existing  somewhere  to  take  care  of  the 
sick,  the  widow,  and  the  orphan.  Take  this 
away,  and  we  become  a  nation  of  savages.  If 
there  is  no  protcctioo  for  the  infant  and  the 
aged,  the  charm  of  civilization  is  lost.  In 
Pennsylvania  all  this  i.s  oared  for;  by  hospitals 
aod  houses  of  refuge.  ,No  power  is  able  to  stop 
the  flow  of  charity,  because  there  la  liberty  of 
conscience.  Tlie  same  law  that  enjoins  uj>on 
a  witness  in  court  to  tell  the  truth,  instructs 
'him  to  srive  to  the  poor.  One  Is  not  less  Mnd- 
ini:  tb;m  file  other.  All  tliaf  is  asked  of  gov- 
ernment is,  that  under  lite  protection  of  law, 
the  great  dut^  of  charity  may  be  fulfilled;  and 
it  is  proposer!  now  to  say  to  everyf)ne  that  he 
shall  not  do  so;  tliat  his" gift  shall  be  forfeited. 
The  law  of  charitabh;  use»  furnishes  this  pro- 
tection. In  th.-  17  Edward  II.,  in  1824.  the 
Knigiils  Hospitalers  were  made  new  tnistees 
of  a  charity  when  the  Templars  were  dissolveil. 
Story  (Eqiiily.  40.1.  412)  sjjys.  lliat  charities  are 
liberally  construed,  and  in  41o,  "if  the  becjuest 
be  for  duulty,  no  matter  how  uncertain  the 
beneficiaries  may  be,  a  court  will  sustain  the 

S8S 


legacy."  (See  ali^o  3  Peters,  484;  4  Wheal. 
41;  7  Vermont  Rep..  28».) 

A  bequest  is  not  void  for  imcertaintv  of  por 
sons.    (7  Cranch,  46;  2  Story,  206;  6  Peten. 
486,  487:  3  Peters,  8S6.) 

The  law  of  charities  existed  in  England  prior 
to  the  time  of  Elizabeth.    (2  Russell.  407.) 

The  opinion  given  by  Judge  Baldwin  In  tiw 
oast'  of  yfrdill  and  Bnnrn,  embraces  all  the 
law  of  Pennsylvania.    The  law  of  this  court 
is  not  different.    The  two  cases  cited  in  tk« 
decision  of  7"// * Aiffion/itton  appear  now 
to  be  repotted  differently  in  five  different  book-, 
and  this  court  afterwards  said  that  a  dedication 
to  pious  uses  should  Ix*  protecte<l.    The  eaw?  nf 
77m!  Baptut  Socirti/  is  reported  in  3  Peters.  If 
the  counsel  on  the  other  nide  construe  this  caM 
rightly,  then  all  charitable  uses  are  swept  awajr; 
but  how,  then,  did  it  Ijapoeu  that  C'hiff  Jutttff 
i  Marshall  afterwards  sUM  tliat  eleemosynary 
j  corporations  are  to  be  encouragetl.    There  can 
I  not  be  a  right  without  a  full  remedy;  aod  if  a 
I  man  has  a  right  to  give,  hia  donation  most  be 
protected. 

The  Constitution  of  177«  (sec.  46)  says.  "sB 

religious  or  charitable  societies  ought  lo  l)e  en 
couraged  and  protected."   What  does  the  43 
ElizabiBth  doT  It  direci»  charities  to  be  looked 

up,  ainounling  to  twenty-one.   Is  not  the  fuD'I 
amental  law  of  a  State  of  as  much  potencr 
♦as  a  British  statutet  The  latter  only  t*14l9 

looks  to  the  pa-st;  the  former  to  the  Tutun- 
The  statute  only  includes  twenty-oue;  the  coo 
stitutlon  UikeB  m  all.   It  says  "other  pious  and 

charitable  purposes."  These  words  must  !«r 
understood  in  their  appropriate  sense,  accord- 
ing to  their  meaning  m  England  at  that  time. 
It  IS  of  higher  authority  than  the  British  statute, 
because  it  prohibited  the  Legislature  from  do 
ing  anything  contrary  to  the  principle  which 
it  established.  The  constitution  is  a  great  land 
mark;  no  one  can  dispute  its  authority  without 
treating  the  People  of  Pen  nsylvania* with  dls* 
respect.  In  Botffi/  and  Kirk  (5%)  the  court 
say  "the  bill  of  riglits  of  Maryland  re<'ogniaes 
the  statute  of  Elizabeth  to  mnie  extent."  Why 
is  not  a  recognition  to  tbe  full  extent  by  Penn 
sylvania  equally  valid?  Pennsylvania  even 
adopts  "superstitious  U8ee,"aa  tliey  are  calletl 
in  England.  Ucr  settlers  were  of  every  shade 
of  opinion. 

The  monasteries  in  England  were  seized  upon 
by  Henry  VIII..  but  the  rapacity  of  his  favor- 
ites was  even  greater  than  his  own.  England 
pre-sents  now  a  great  contnist  of  ri(  li  and  i»<>or. 
Some  of  the  largest  fortunes  are  owing  to  the 
l)enef  actions  of  this  king,  such  as  that  held  by 
the  familv  of  Ku.si^el.  The  owner  of  the  "po«^r 
flat,  Bedford  level,"  complained  that  Burke  re 
ceived  £800  a  yw.  U<»ligiou«  suprem.iey  waa 
established  in  the  king  He  laiil  (]o\\u  si\  ar 
tides,  containing  the  points  in  dispute  between 
himself  and  Rrane.  Who  can  tell  what  was 
then  held  to  be  "a  suix^rstitious  use?"  At  the 
end  of  the  lieformation,  it  was  punishable  to 
believe  what  tbe  statute  of  81  Henry  YIII.  or- 
(1ere<1.  The  test  of  "superstitious' us^'s"  was 
conslantlv  changing  down  to  the  limeotChsrle* 
II.;  thePtesbyterians,  Independents,  &c..whcn 
uppermost,  ail  trying  to  compel  conformity. 
Then  our  ancestors  (>ame,  abhorring  religious 
supremacy,  bringing  with  them  liberty  of  con- 
acienoe,  and  tbe  whole  law  of  religious  charities. 
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Thtj  asked  the  crown  to  pve  them  religious 
endowmenlK.  hut  not  charities,  and  were  at  last 
compelled  to  take  the  Act  of  1730.  Churches 
of  &11  sects  had  been  built,  even  Roman  Catho- 
lic. In  Moffill  and  Brown  (page  55.  nute)  Judge 
Balilwin  mentions  forty-8i.x  charities,  none  of 
vbich  were  religious.  The  statutes  23  Henry 
VIIL  (ch.  19).  and  13  Elizabeth  (ch.  1),  make 
decrees  of  syncxLs  a  part  of  llie  law  of  the  land. 

The  Pennsylvania  Act  of  1791  (Purdon's 
Diitest.  p.  18!).  recites  that  any  persons  who 
mean  to  a'^sociate  for  the  purposes  of  charity, 
mav  be  incorporated  with  the  ai^robation  of 
1^0*]  the  Attorney  General.  *There  never 
his  happened  a  ca.«^  where  the  properly  of  any 
religious  society,  Jew  or  Catholic,  waa  seize<l 
apoD. 

There  are  two  objections  made  to  the  validity 
of  the  <levise. 

1.  That  the  proposed  system  of  education  is 
uacbristian. 

2.  That  the  beneficiaries  are  too  uncertain. 
As  to  the  first,  all  conscientious  scruples  hon- 

otfyentertaiucd.  are  entitled  to  great  respect. 
If  toy  man  who  has  charge  of  an  orphan  lx>y 
i»  ftfrxid  to  send  him  to  the  college,  he  may 
keq)  him  away  without  censure,  ft  is  merely 
la  invitation  to  come.  The  constitution  of 
Pennsylvania  respects  all  scruplesof  conscience, 
ind  if  children  were  to  be  dragged  in  and  kept 
force,  it  would  be  a  violation  of  ita  prin- 
apk*.  But  the  will  in  effect  says  "obey  con- 
•neoce  and  yield  it  to  nobody."  This  scruple 
bof  recent  origin.  It  is  not  alleged  in  the  bdl. 
Pcriiaps  the  complainants  felt  no  scruples  then, 
but  do  now.  If  they  slumlxjred  so  long,  they 
ought  to  have  some  charity  for  Mr.  Girard,  in 
wlMMe  breast  they  never  awaked.  But  a  great 
prixe  is  now  to  be  reache<l,  and  the  judgment 
may  be  affected  by  the  will.  Two  things  must 
be  made  out  to  overthrow  the  devise  u|H)n  this 
gioond. 

L  That  it  ia  a  9uperstitiou8  use. 

I  That  it  is  inseparable  from  the  trust. 

The  question  is  more  suitable  to  a  theological 
boird  than  a  court  of  justice.  That  the  law 
sf  dttrity  is  the  law  of  the  land,  is  not  a 
piVpodtion  <lepcnding  upon  theological  in- 
quiiy.  In  ItiijrUr'$  case,  tlic  court  was  not  called 
apoa  to  say  which  party  was  right,  but  only 
lodecide  what  it  was  that  the  statute  said;  and 
beeuue  Baxt4:r  was  a  non-conformist,  the  trust 
W  declared  void.  What  couhl  a  Pennsylva- 
bnv«»  flone  in  such  n  ease?  He  would 
of  conscicnt  e  <'.stablislied  by  the 
«  ;  that  in  the  Constitution  of  the 

loir  «  it  U  provided  that  Congr<«s  shall 

BM^'  ling  religion;  and  that  Mr. 

iUcliK*u  uiiv  t  ..liixed  his  veto  to  a  bill  incor- 
loniiB^  a  church,  under  an  apprehension  that 
ktnocbed  U{K)n  this  (ielii^te  ground.  It  never 
^Vlkdd  that  a  charitable  devise  must  make 
pnnWuu  for  religious  education.  In  the  list 
•ffocty-aix  before  citetl,  thirty  seven  are  for 
Jun caaritv.  Does  anyone  deaire  that  the  old 
tUM  in  religion  should  return,  when  a  man 
Wallowed  to  do  good  only  in  a  particular 
and  in  no  olher?  What  was  the  spirit 
ttot  led  to  bumiog  the  convent  near  Boston? 
HidM^  this.  Religious  acrimony  now  de 
«*8y»  propwly,  if  it  does  not  doom  to  the  stake. 
iI7l*j  ♦N\'e  have  nothing  to  do  with  Mr. 
(iinrd  s  religious  opinions.    If  anyone  thinks 


he  can  lead  a  better  life,  with  equal  humility 
and  more  zeal,  let  him  try.  Instead  of  there 
l)eing  anything  against  religion  in  the  will, 
there  is  a  manh'  and  unaffected  testimony  in 
its  favor.  The  boys  are  directed  to  "adopt 
such  religious  tenet*  as  mature  reason  may  pre- 
fer;" any  tenet,  without  exception.  The  will, 
then, holds  religion  to  be  inseparable  from  human 
character,  but  thinks  the  best  way  of  forming 
that  portion  of  the  character  is  by  attending  to  it 
at  mature  age.  It  is  a  speculative  question.  Can 
it  be  said  that  Girard  had  no  respect  for  relig- 
ion? He  showed  a  religious  heart  by  l>e8tow- 
ing  upon  the  poor  what  God  ha<l  jjiven  him,  so 
that,  like  Franklin's  legacy,  "  it  might  go 
round."  His  desire  was  that  the  children 
should  be  educated  in  the  manner  which  he 
thought  the  l)e«t.  to  make  them  religious.  Who 
is  to  decide  whether  it  is  the  best  way  or  not? 
The  objection  assumes  that  the  Bible  is  not  to 
be  taught  at  all,  or  that  laymen  are  incapable 
of  teaching  it.  There  is  not  the  least  eviaence 
of  an  intention  to  prohibit  it  from  being  taught. 
On  the  contrary,  there  is  an  obligation  to  teach 
what  the  Bible  alone  can  teach,  viz.,  a  pure 
system  of  morality. 

Is  it  true  that  ministers  alone  can  teach  re- 
ligion? The  officer  at  the  head  of  the  institu- 
tion (Professor  Bache)  is  a  religious  man.  Can 
he  not  expound  religion  as  well  as  science  to 
his  pupils?  The  laymen  are  the  support,  at 
last,  of  all  churches.  The  next  po8iti«)n  will  be 
that  clergyman  are  responsible  for  everything, 
and  that  a  man  can  do  nothing  for  himself. 
Everyone  has  to  teach  his  own  children.  Why 
can  he  not  equally  instruct  those  of  other  peo- 
ple? The  orphans  are  not  to  cuter  the  college 
until  a  contract  is  made  for  them  bysomelxxiy. 
According  to  the  common  law,  an  infant  can 
bind  himself  to  some  extent  by  a  contract.  So 
he  can  here.  It  must  be  sanctioned  by  his 
guardians  too.  No  one  objects  to  a  child 
being  Ixjund  out  in  a  vessel  where,  of  course, 
there  is  a  great  chance  of  his  dying  withotit 
the  benefit  of  religious  services,  and  where  his 
voice,  when  in  extremes,  cannot  reach  an  ear 
which,  it  is  said,  it  ought  to  do.  We  must, 
upon  this  doctrine,  condemn  the  House  of 
Itefugc.  But  we  may  trust  that  the  cry  of  a 
child  will  Ik;  heard  in  mercy,  although  it  may 
not  reach  the  ear  of  a  priest.  If  a  father  should 
refuse  to  instruct  his  children  in  religion,  can 
the  State  interpose?  Suppose  that  the  will  had 
made  no  provision  on  the  subject,  and  the  gf>v 
ernors  of  the  c«>llege  had  adopted  this  same 
regulation,  would  the  court  have  deiioiniced  it 
as  a  violation  of  their  duty  ?  *'rhe  cjuse  (*  1 7  3 
of  ThfUnirernty  of  Viryiuin  is  far  Iwyond  this. 
There  is  no  professor  of  thiDhigy.  nor  instruc- 
tion in  divinity.  These  things  are  purpo.^ely 
omitted,  from  a  fear  that  the  institution  might 
become  s«'ciarian.  If  Virginia  pemits  it.  she  is 
the  jutlge  of  its  propriety,  and  not  we.  But 
Girard  Inis  neither  prohibile<l  religious  in.struc- 
tion  nor  a  professorship.  What  will  the  United 
States  do  with  the  Smithsonian  legacy?  Con 
gresa  cannot  connect  religion  with  it.  Clothing 
and  feeding  the  poor  are  worthy  object.s.  Gi- 
rard is  sai«i  to  have  expn^ssed  himself  in  terms 
derogatory  to  Christianity.  Suppose  he  had 
used  a  different  phntncology.  and  said  that 
none  but  laj'men  should  l)e  admitted  into  the 
college.     This  would  not  have  been  objec- 
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tiooable,  and  yet  precisely  ibe  same  result  bave 
been  bron^t  aboot   Children  are  to  be  fed 

ind  dollied.  This  is  not  a  Mipc-j-stifious  use, 
Hiul  fuust  Stand.  Will  vou  destroy  the  patient, 
if  there  is  an  unammd  urabf  The  case  is  left 
with  flip  court  with  a  perfect  conviction  that 
it  will  not  put  the  knife  to  the  throiit  of  this 
most  useful  charily. 

Mr.  Wrtrnter,  for  the  appellants,  in  reply: 

The  coiiinUUnaniR  in  this  cause  arc  the  next 
of  kin  to  btephcn  (Tii;inl,  who  come  here  to 
try  the  valtdity  of  a  ticvise.  purporting  to  es- 
tablitih  what  has  h<  (  n  rallcrl  a  charity.  The 
counsel  on  the  opjutsitt  sidt-  have  assailed  their 
motives,  accuxinp  tlicni  of  wishing  to  steal  (lie 
bread  of  the  orphan,  and  have  censured  them 
for  coming  to  this  court  Instead  of  resorting 
to  the  tribunals  of  Pennsylvania.  Tlio  plahit- 
ifTs  are  foreigncj-s.  and  have  a  rij^hi  to  come 
here  under  the  Constitution  of  the  United 
States.  Are  the^  to  Ix;  reproached  for  it?  But 
the  answer  to  thi«  objection  hm  already  been 
furnished  hy  Hie  opposite  counsel,  when  tluy 
say  that  in  Pennsylvania  the  complainant's! 
wmild  not  have  been  permitted  to  question  the  I 
devi><e,  ITorc,  they  are  siire  of  a  paiient  h€»r- 
log.  Tliu  cause  was  oot  argued  in  the  Circuit 
Court,  because  tlio  question  arose  in  tlukt  court 
in  upon  the  construction  of  the  will  of 

8ar.ib  Zanu,'  and  tbc  court,  in  its  opinion, 
decided  the  pdnt.  It  would,  therefore,  have 
been  use]es,s  to  renew  the  nrn-nrnc  iii  ffiere,  but 
the  best  way  was  to  bring  the  subject  directly 
up  for  review. 

It  was  said  by  the  opcninL'  counsel  {Mr. 
Joiies),  that  in  England  cliaritics  arc  oft4;n 
auperinlended  by  the  king  in  virtue  of  his  pre- 
n>!rftti\'e.  and  that  no  analogous  power  can  c.v 
1  ist  in  a  republican  government,  *where 
there  can  he  nO  ponw  poArur;  and  it  wiis 
also  said  that  in  order  to  cstaMi  !i  m  peculiar 
and  local  common  law  iu  reunsyivania.  one 
decision  is  not  enougli,  but  there  nmst  be  a 
series  of  decisions  to  sustain  a  system  of  law. 
Both  these  |)ositions  an'  (-oriwl. 

But  the  attention  of  tl»e  court  will  be  directed 
in  the  first  place  to  that  clause  in  the  will  which 
excludes  clergyman.  «&c.,  from  the  college:  and 
it  is  worthy  of  reflection  whether  the  devise  must 
not  be  maintained, if  maintained^t  all.  upon  the 
ground  of  its  b<;iiig  a  charitable  devise,  and  as 
such  entitled  tospei  I  il  favur.  It  is  a  proposition 
of  !lie  highest  maguituilc,  whetiierin  Iheeyeof 
jun  pruOence  it  is  any  charity  at  all;  the  nfflr- 
niative  cannot  be  sup|Mjrted  by  law.  or  rea.sou- 
ing,  or  decisions.  There  are  two  object  ions  to  it. 

1.  The  pbin  of  education  is  dcmgutoryto  the 
riii  isiian  religion,  lending  to  weaken  men's  re 

for  it  and  their  conviction  of  its  impor- 
tanoe.  It  subverts  the  onljr  foundatloo  of 
public  morals,  and  therefore  it  is  mischievous 
and  not  desirable. 

2.  It  is  contrary  to  tlie  public  law  and  policy 
of  Pennsylvania.  * 

The  clause  is  pointedly  opprobrious  to  the 
whole  clergy;  it  onuids  them  all  without  dis- 
tinction of  sect.  Their  very  pre^icnrc  is  sup- 
IK>Hed  to  be  mischievous.  li"  a  prcat  her  hap- 
p«*ns  to  have  a  sick  relative  in  the  college,  he 
IS  forbidden  to  vinit  him.  How  have  the  great 
bo<iy  of  preachers  deserved  to  ha  denied  even 

I.— See  Appendix. 


the  ordinary  rights  of  ho^it&lity?  In  no 
country  in  the  world  is  there  a  b'Hiy  of  men 
who  have  done  so  muih  l'o<^k1  a.s  the  [Teacliors 
of  the  United  States;  they  derive  no  aid  from 

Sovemment,  constitute  no  hierarchy,  but  Hve 
y  the  voluntary  contributions  of  tlif<sc  to  whom 
they  preach,  it  astonishes  the  old  world  lluU 
we  can  get  on  in  this  way.  We  have  done 
something  in  law  find  politics  towards  our  con- 
tribbtiou  for  the  benefit  of  inankind,  but  nolb 
ing  so  important  to  the  human  mce  as  by  cstab- 
lishini^  f!»c  great  truth  that  the  ck  tl^)  can  live 
by  voluntary  support.  Antlyel  they  are  all 
shut  out  from  this  college.  Was  there  ever  an 
instance  before,  where,  in  any  Christian 
country,  the  wlK>le  body  of  the  clergy  wrro 
denounced  ".'  The  opposite  counsel  have  gt>nc 
as  far  back  as  Constantine  in  their  history  of 
charities;  but  have  they  found  or  can  they  lind 
a  single  case,  where  opprobrium  is  fixed  uiK»n 
the  whole  clergy?  We  have  nothing  to  do 
with  Oirard's  private  character,  which  ha'* 
been  extolled  for  benevolence.  it  so.  Wo 
are  asked  if  he  cannot  dispose  of  his  proper. 
But  the  law  cannot  be  altered  to  suit  CHrsra. 
What  i.s  charity?  It  is  the  indulirent c  of  kind 
affections — love — sympathy  for  our  fellow- 
creatures.  In  a  narrow  sense  *it  mean^f*!  74 
alms,  relief  to  the  poor.  But  the  question  L<, 
what  is  it  in  a  legal  sense?  The  object  here  is 
to  establish  a  school  of  learning  and  shelter; 
to  give  a  lictter  education.  The  cnnn'-cl  upon 
the  other  dde  are  right  iu  speaking  of  chariij 
as  an  emanation  of  Christianity.  But  if  this 
be  so.  there  can  be  no  clmrify  when-  the  attfhor 
ily  of  God  is  derided  and  his  won!  rt  jeciui. 
If  H  becomes  an  unbeliever,  it  is  no  longer 
charily.  There  is  no  example  in  the  hooks  of 
a  cnarity  where  Christianity  is  e\clud<d. 
There  may  bt^  a  charity  for  a  school  without  a 
positive  pn>vision  f(jr  (.'hristian  teachers,  hni 
where  they  are  expressly  excluded,  ii  cannot 
be  such  a  charity  a«  is  entitle<l  to  the  special 
favor  and  protection  of  a  court.  It  is  said  hy 
the  counsel  on  the  other  side  that  Pennsylvani.^ 
is  not  an  infidel  State,  but  a  Christian  comuiu 
nity;  and  yet  children  who  are  orphans,  with 
no  parents  to  look  after  them,  are  directe<l  to 
lie  shut  iu  to  stay  until  they  approach  man 
hood,  <Iuring  the  age  when  the  character  is 
formed,  and  if  they  nappen  to  have  any  am- 
ne(tion>i  or  friends  who  are  clergymen,  they 
are  excluded  from  ever  seeing  them.  Thert' 
are  two  objectionable  feaf  ures  in  this  restrictioo 
in  the  will.  The  tirst  is.  that  all  rUrirynieu 
are  excluded  from  the  college;  aud  the  second, 
that  a  cruel  experiment  is  to  be  made  upon 
thoc  orphntis,  to  iiscertaiu  whether  they  can- 
not be  brought  up  without  religion. 

[Mr.  WtMer^  here  read  a  paaawe  from  oac 
of  the  works  of  tbo  late  Bishop  White  upon 
this  point.] 

The  doora  of  the  college  are  open  to  infldels. 
The  <'lau«c,  j;s  it  stand--,  is  as  dcn^i^torf  to 
Christianity  t\»  if  provision  had  been  made  for 
lectures  against  it  If  it  be  said  that  infidels 
will  not  he  rncoumired,  the  answer  is,  that  m 
court  can  ouly  jutlge  of  the  tendency  of  meas- 
ures. The  trastecs  must  not  be  supposed  to 
violate  the  will.  Rut  it  is  said  by  the  coun*fl 
that  lay  le-aching  vjtiu  be  substiluied  for  clerical. 
There  are  at  least  four  religioiis  sects  which  do 
not  allow  Uiis  mode  of  teaching  religion ;  and 
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it  ■  as  much  atrHinst  the  spirit  of  the  will  as 
tifachiu^  by  clergymen.  The  object  is  to  have 
Du  rdigioufl  leacTiing  at  all,  because  in  this  way 
fiintroversy  will  Ix?  avoided.  Lawyers  are  as 
uiuch  swtarians  as  clergymen,  and  lay  teaching 
letds  IS  directly  to  controversy  as  lay  preach- 
ing. The  intention  of  the  will  "ia,  that  the  boys 
»haU  choose  their  own  religion  when  thev 
zrow  up.  The  idea  was  drawn  from  Paine  s 
Aeeof  Reason  (211),  where  it  is  said  *'  let  us 
f  ropartte  morality  unfettered  by  superstition." 
GirarJ  bad  no  secrets,  and  therefore  used  the 
1 75*]  *word8  which  he  considered  synony- 
tEou«  with  "superstition,"  viz.:  "religious 
Jcoei»." 

Ministers  are  the  usual  and  appointed  agents 
of  Christ.  In  human  affairs,  where  the  omina- 
rr  mouM  of  httaining  an  object  are  rejected, 
iLe  object  i»  understood  to  be  rejected  also; 
much  more  is  this  the  case  when  the  means  arc 
<>f  divine  authority.  In  the  New  Testament 
prtaching  is  ordered  l)oth  before  and  after  the 
cmdfixion.  '  *  If  any  man  refuse  to  hear, "  6cc. 
"Go ye  into  all  the  world  and  preach  the  gos- 
pel to  everj-  creature."  Different  sects  have 
different  forms  of  worship,  but  all  agree  that 
I-r»chinc  is  indispensable.  These  appointed 
tceades  have  been  the  means  of  con  vert  inj^  all 
llai  part  of  the  world  which  is  now  Christian. 
What  country  was  ever  Christianized  by  lay 
levelling?  By  what  sect  was  religious  instruc- 
tijo  ever  struck  out  of  education?  None. 
Bub  in  the  Old  and  New  Testaments  its  im- 
pocta&ce  is  reco^^nized.  In  the  Old  it  is  Miid 
"TlKm  Shalt  diligently  teach  them  to  thy  chil- 
<iren,'*aiid  in  the  New.  '*  Suffer  little  chiltlren 
toeone  unto. me  and  forbid  them  not."  But 
ttiiwill  requires  religion  to  be  put  off  till  ma 
mKjtMn,  as  if  a  knowledge  of  man's  duty  and 
dolmy  was  not  the  earliest  thing  to  be  learned. 
Xn  it  the  only  sentient  being  who  kuow.s  that 
iMktlerDal:  the  question  "If  a  man  dies,  sliall 
ImIm  again?"  can  be  solved  by  religion  alone. 

fetitis  •cbool  a  charity?  What  is  to  become 
o(  ike  SAbbftth.  It  is  not  intended  to  say  that 
tUMnstitution  stands  upon  the  same  authority 
ipHM  liiiif^.  but  still  it  is  a  part  r)f  Christian- 
ftj.  AH  sects  have  a  day  which  is  holy,  and 
Inld  its  observance  to  be  important.  Lay 
tcschen  will  not  do.  Where  are  the  children 
to  go  to  church,  even  if  tliey  go  out  of  the  col 
|4eT  There  is  no  Christian  father  or  mother 
vwwvMild  not  rather  trust  their  children  to 
ikecfaaritj  of  the  world  at  large,  than  provide 
is  tUs  way  for  their  bodily  comforus.  The 
lia^  example  of  the  widow's  mite,  read  as  it 
hvbeeo  to  hundreds  of  millions  of  (X'ople.  has 
done  more  good  than  a  hundnxi  marble  pal- 
let. No  fault  can  be  found  with  Girard  for 
vUrinf  a  marble  college  to  bear  his  name  for- 
tnt,  bat  it  is  not  valuable  unless  it  has  a  fra- 
of  Christianity  alM)ut  it. 
The  reasons  which  the  testator  i^ives  are 
and  derogatory  to  Christianity; 
Msome  that  a  difference  of  opinion  ui)on 
religious  tenets  is  of  more  importance 
I  a  Christian  education,  and  in  order  to  get 
xid  of  «u|iei0aous  branches,  they  lay  the  axe 
the  n»ot  of  the  tree  itself.  The  same  objec- 
1*1  tioo  is  made  'by  all  the  lower  and  vulgar 
M  the  opponents  of  Chrii^tianity.  The 
«tep  of  infidelity  is  to  clamor  against  the 
titode  of  sects.   Volney,  84  (Ruins  of  Em- 

2.'  U.  8.  Book  11. 


pirea),  says,  "they  all  preach  damnation 
against  each  other,  and  all  cry  out  *our  holy 
religion.'"  The  opposite  counsel  .say  that 
Girard  was  in  a  ditliculiy,  bwause  if  he  Imd 
thrown  oikju  the  college  to  all  sects  indisfTimi- 
nately,  they  would  not  have  agreed  with  each 
other.  But  if  it  had  Ixjen  so,  these  orphan 
children  would  not  have  been  in  a  worse  con- 
dition than  other  children,  and  what  father 
would  not  have  preferre<l  that  his  children 
should  go  to  this  college  under  any  form,  than 
under  no  form  of  religion?  All  sects  iK'lieve 
in  a  future  state  and  in  a  creator  of  the  world. 
Suppose  we  carried  out  these  principles  of 
exclusion  into  our  social  relations.  Differing 
as  we  do  about  government,  it  would  tear  up 
society  by  the  roots.  All  preachers  unite  in 
many  points;  they  would  all  agree  with  Frank 
liu,  who  is  reported  in  the  letters  of  John 
Adams  to  his  wife,  to  have  said  in  the  days  of 
trouble,  "  let  us  have  prayers." 

[Mr.  Binney  here  cited  the  following  author- 
ities to  show  that  Jewish  charities  can  be  sus- 
tained: 1  Ambler,  228,  note;  2  Swanston. 
487:  7  Vesey,  417;  Sheltford,  107;  Boyle,  27.] 

Mr.  Webiiter  said  the  distinction  between  the 
Jewish  cases  and  the  present  is,  that  the  former 
were  withm  the  ordinary  rules  of  law,  whereas 
tliis  devise  could  only  lie  sustained  by  being 
brought  under  the  peculiar  favor  of  the  court, 
as  it  belongs  to  that  class  of  charities.  But 
what  would  be  the  condition  of  a  youth  com- 
ing fresh  from  this  college?  He  could  not  be  a 
witness  in  any  court.  He  had  never  bei-u 
taught  to  believe  in  a  future  state  of  rewards 
and  punishments,  Ixjcause  this  is  a  "tenet  ' 
upon  which  he  is  enjoine<l  not  to  make  up  his 
mind  until  he  can  examine  for  himself.  What 
parent  would  bring  up  his  child  to  the  age  of 
eighteen  years  without  teaching  him  religion? 
What  is  an  oath  in  heathen  lands  as  well  as 
our  own?  It  is  a  religious  appeal,  founded 
upon  a  conviction  that  perjury  will  be  pun- 
ished hereafter.  But  if  no  superior  power  Is 
ackut)wle<.lge<l,  the  party  cannot  Ik;  a  witness. 
Our  lives  and  liberties  and  property  all  rest 
upon  the  sanctity  of  oaths.  It  is  sjtiil  that  there 
will  Im;  no  teaching  against  Christianity  in  this 
college,  but  I  deny  it.  The  fundamental  doc- 
trine is,  that  the  youthful  heart  is  not  a  proper 
receptacle  for  religion.  This  is  not  the  charily 
of  instruction.  In  monasteries,  education  was 
always  blended  with  religious  teaching.  The 
statute  4  Henry  IV.  (ch.  12).  in  1402,  estab- 
lished charities  of  religion  (2  Pickering,  433). 
and  directed  the  schoolmaster  to  ]>erforni 
•divine  service.and  instruct  thechildren.  [*  1  7  7 
(1  Edwanl6,  ch.  14,  to  the  same  effect.)  2  Swans- 
ton  (526.  529)  says  that  care  was  always  taken 
to  educate  youths  in  the  doctrines  of  Christian- 
ity, which  is  a  part  of  the  common  law  of 
England.  That  it  is  .so,  seel  Benson.  296:  2 
Strange.  834  :  3  Merivale,  405;  2  Burn's  Eccle- 
siastical Law,  95;  2  Russell.  501:  Younge  & 
CoUyer's  Reports  in  Chancery.  413.  Attorney- 
General  v.  CuUum,  a  full  authority. 

In  this  last  case  there  was  a  charity  for  the 
use  of  the  parish,  but  no  provision  for  religious 
education.  The  court  said  that  if  the  fund 
were  to  Ik;  applied  to  education  at  all.  a  part  of 
it  must  go  to  religious  education;  not  the  par- 
ticular doctrines  of  the  Church  of  England, but 
religion  in  a  more  comprehensive  sense. 
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Bache.in  liis  Course  t)f  Education  inEurojKJ, 
(lesc-rilH's  ii  moniioriiil  school  in  Liverpool  upon 
Hell's  plan,  but  divine  service  is  p<'rformed 
every  Sunday.  In  Shepherd.  105,  the  caries  are 
summed  up. 

As  to  the  Smithsonisn  legacy  and  the  Univer- 
sity of  Virginia,  the  former  is  not  carried  out. 
and  the  latter  is  no  charity.  Upon  this  branch 
of  the  case  the  whole  argument  may  be  present- 
ed in  the  following  question:  **u  a  school, 
founded  clearly  on  the  principles  of  infldelitv.a 
charity  in  the  appropriate  sense  of  that  word?" 

8.  What  Is  the  law  or  public  policy  of  Ptenn- 
sylvan  iji? 

If  there  be  a  settled  policy  there,  no  gift  or 
devise  to  overturn  It  can  be  recf^ixed.   It  Is 

an  independent  State,  a  popular  government 
recoguiungali  guarantees  of  popular  liberty.  It 
la  lawful  to  aiMak  or  write  a^nst  all  th^ 
guarantees,  stich  as  trial  Ity  jury,  vfcc. ,  but  if 
Uie  aid  of  a  court  be  asked  to  carrj'  ou  these 
attacks,  it  will  be  refused. 

Mr.  Girard  in  his  lifetime  mitrht  have  paid 
people  to  write  against  the  right  of  suffrage, 
oat  it  is  a  dideremt  thing  when  it  assumes  tne 
shape  of  a  charitable  devise,  and  requires  the 
stront;  aid  of  a  court  to  carry  out  the  design. 
The  Christiaa  rall|^n  is  as  much  a  part  of  the 
public  law  as  anv  of  these  guarantees.  The 
charter  says  tluit  Venn  came  over  to  spread  the 
Christian  religion;  and  the  Legi^^latures  have 
often  acted  upon  this  principle,  as  where  they 
punished  the  violation  of  the  Lord's  day.  That 
It  is  a  part  of  tiie  common  law.  see  11  Serg. 
&  Rawle.m(  Vpdmff  v.  The  OommonweaUh). 
8o  the  oonrt  set  aside  ft  tnwt  becauae  it  was  In- 
consistent with  public  policy.  (See  the  case  of 
The  Mathoditt  Church,  d  Watts.)  The  policy 
of  h  country  is  eetabllalied  either  by  law.  or 
178*]  courts,  or  general  consent.  *That 
Christianity  is  a  part  of  the  public  law  of 
Ftennsvlvania  by  general  coosent,  If  there  were 
no  other  source  of  authority,  the  f^urches, 
meeting  houses,  spires,  and  even  smva-yards 
over  the  face  of  the  countiy  all  loow.  The 
dead  prove  it  as  well  as  the  living. 

If  the  trust  cannot  be  executed,  can  it  be  re- 
fonned? 

Who  is  to  do  it?  The  doctrine  of  prett 
cannot  apply  and  give  the  iKuetit  to  some  other 
•odety.  It  would  be  an  extravagant  applica- 
tion of  the  doctrine.  Who  is  to  supply  the 
place  of  the  trust  stricken  out?  The  trustee 
cannot.  It  is  a  case  were  there  is  no  doubt  of 
the  intentions  of  the  testator.  They  are  poai- 


tive.  In  other  ciises  there  is  room  for  discretion, 
but  none  here.  The  testator  calls  these  articles 
restrictions  and  limitations.  Courts  of  equity 
have  gone  to  an  extravagjint  length  in  ey  prct 
cases,  but  it  is  impossible  to  reacn  this. 

7  Vesey  (49())  said  that  if  authority  were  out 
of  the  way,  the  gift  would  be  voi«l.  and  the 
case  be  one  of  intestacy;  but  the  court  thou?hi 
ilaelf  bound  to  follow  authority  and  decree  thii 
the  testator  diould  be  charitable  in  the  courfk  ' 
way.    (See  also  Strange,  127,  AUoniey-Gtnmi 
V.  'DottUng. )  But  the  entire  doctrine  of  ey  pm 
is  rejected  bv  the  Penmylvania  courts.  (Bee  IT  I 
S<'rg.  &  IJuwle,  93;  1  Watts.  22G  ) 

As  to  the  second  division  of  the  argument  of  | 
the  caae.  what  la  the  tew  of  FeniHylvaula  with 
respect  to  snrh  devises? 

This  court  will  adopt  the  construction  which 
the  courts  of  a  State  place  upon  its  laws,  (t 
Cranch.  87;  11  Wheat.,  861;  2  Peters.  58;  6 
Peters,  290;  12  Wheat.,  158.)  There  have  been 
four  cases  decided  in  Pennsylvania,  viz.:  17 
Serg.  &.  Rawle.  HH,  Witman  v.  IjCx;  1  Pennsyl- 
vania Rep.,  49,  Mcdin  v.  Aanm;^  I^wie.lTO. 
Mayor,  d'C.  v.  EUioU,  dx,;  1  W^atta,  Vi%, 
Methftduit  Church  X.  Iteminf/fou.  All  these  case* 
are  in  our  favor,  except  a  single  dictum  in  one 
of  them.  The  opposite  counsel  are  obliged  to 
reject  the  points  decided  in  two.  In  ihc  fir^l 
case  it  was  decided  that  the  statute  of  Kli/^l)«th 
was  not  in  force,  and  the  devise  was  not  so  un- 
certain as  to  be  void.  The  second  was  a  gift  to 
a  congregation  for  a  house  of  religious  worship; 
in  the  third  there  was  no  uncertainty  in  the 
outui  que  trust,  and  in  the  fourth  the  tnut  wss 
declared  void. 

The  old  record's  of  England  do  not  milit&ie 
against  the  decision  of  this  court  in  the  case  of ! 
The  BapUtt  AmeiaHon  (4  Wheat.  1).  There 
is  believedfto  be  no  case  in  them  of  an  indefinite 
charity  in  ^perpetuity  sustained  by  the  L*179 
authority  of  Chancery  prior  to  the  thne  of 
Henry  \  III.  Corporations  competent  to  take, 
whether  aggregate  or  sole,  are  not  included 
within  this  remark.  Decisions  before  the^S 
EHzalH'ih  are  apt  to  he  misunderstood,  l>e<?in*e 
the  term  "chanty"  is  applied  to  cases  where 
there  to  no  uncertainty.  (1  Prooeedlngs  in 
Chancer}',  908.)  Of  th."  fifty  ca.ses  cited  fmm 
the  old  record.s,  only  three  are  given  at  leofth; 
in  one  of  which  the  objects  of  the  trust  are^MCi* 
ally  declared,  and  in  the  other  two  tlierpwas 
\  a  license  from  the  king.  All  the  cases  lefemd 
I  to  did  not  take  place  Defore  the  time  of  EUtt- 
tbelh,' 


1.— The  following  remarks  upon  tb<>  ulii  reconls 
of  Ensrland.  were  hastily  drawn  up  and  presented 
to  the  court  by  Mr.  Cudwallader*  ooe  of  the  coun> 

sel  for  the  eornplainanti* : 

The  new  Information  devi'loped  tty  tlie  rtM<  iirilie« 
of  tlje  counsel  <if  tht-  apiH  lUfS.  upon  tlie  obrtcure 
Hul>j''<  t  I'l^       charities  before  the  sUitutes 

.T»  and  4.1  KHz.,  tt'uds  rather  toeonlirm  than  to  in- 
validat*'  the  opinion  of  this  wurt  expressed  in  the 
Baptist  Chiii-eh  vn^-,  that  then-  is  no  srttlsfaotory 
evldencf  ot  an  uiu  i  t  tain  i  hunty  of  indefinite 
duration  having  tnM-n  enf<'r(  rd  lirhire  the  statute, 
or  since  the  statute  without  it*;  nld. 

Canes  of  fninltnlMioi^rni'.  tht  'I't  inplar*.  tiie  Hospi- 
talers, lie.,  Jce.,  Wfif  tljoM'  (if  forporutloriH  ^lolf  or 
aKtfre(rat<'.  ('ounsel  on  luith  ^idt  s  loncur  that  the 
dissolution  of  monasteries,  (iml  <>f  certain  eeelesi- 
astical  a^irrejrHte  and  sole  corponitiims,  and  the 
cusaocy  aodo«>n9e(|uent  disfrancliiM-ment  of  many 
incumbents  of  U'netict's  of  this  di-»cription,  had,t)y 
the  time  of  ElizaNeth.  ctiusi-il  nuiny  cnarlties,  pre- 
viously valid,  to  (ail  (or  want  u(  their  anterior  sup- 

f»6 


IK>rt  of  wrnoratc  trustees  or  administrator*.  The 
I  recitals  ana  enactments  of  the  statute*  of  thlf  ajiJ 
I  the  previous  n  iK'ns.  tiii<l  nartlcnlarly  of  the  dVNod 
4^^  F.liz.,  may  Ik-  i  xplained  by  a  due  reKard  to  thi* 
portion  ol  the  iu(  \  i<iuji  history  of  Knvland.  Tiii« 
Is  alfirmed  on  Ixith  sides  of  the  «r»fum»'nt.    It  i«  rn  t 
preeeiv  ed  that  any  Junt  rea.'^'«niii»f  on  this  foiin«ii»- 
tlon  tends  to  support  the  propoiiiton  that  Indetlniic 
uncertain  charities  i-ould  subsist  without  the  aid  of 
I  an  Incorporation.   On  the  i-tuitmry,  the  naturmlia* 
j  ferenee  appears  to  tw.tlnit  tliey  muld  not  beotkM^ 
wise  maintained,  u  ltlmut  statuti>ry  iiK»i^t«m>c. 

Judicial  recognitions  of  eharitles'lH  fure  38  and  l3 
Eliz.  are  liatd<'  to  tx*  misapplied,  tinlcs^s  due  mrt-  \* 
ob»erve<l  in  jiscert«inin;f  tlie  (li  lliiition  of  a  chanty 
IIS  undri-stood  at  that  day.  The  ctute^  In  whioh 
nothin^f  more  is  naid  than  that  the  trust,  or  u**-.  t»r 
imrpos*'  wiLs  u  charitalde  one.  prove  ootfalmr. 
Wliatex  *'r  tlie  true  nio.lcni  teehnicai  deflnltioo  RiHy 
t>e.  tlie  pasMiKcs  cit*'d  from  Ke<?v«>s'  Historj'  pp>ve 
J  that  the  term  "charity"  in  the  olilt-n  timi*  w«f  fn- 
1  quentt}-  applied  to  triMts  which  were  neitlKr  oo- 
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IHO]  *Tlie  act-^  of  the  Legislature  of  Pennsyl- 
TtQinafur  thedeaUi  of  Girard  caa  have  no 
effect  u[-  n  the  rights  ot  parties  wbicb  were 
tkea  Te«t«d. 

The  case  in  3  Peters  99,  115  (Ingtuv.  The 
181*]  Tr<t*U*n  of  the  *Siu'ir's  SuH;/  Hnrfxir), 
rated  upon  the  ground  tlial  tite  devise  was 
good  M  an  executory  devise. 

If  ihv  devi«e  io  trust  Ije  void  in  this  case, 
vbsl  becomes  of  the  fee?  It  must  rest  some- 
wlera.  In  England,  where  adevbe  was  made 
t  j  a  oorp<iration  which  could  not  take,  the  fee 
WM  decided  to  be  in  the  heir-at  iaw.  (Uobart, 
IMl)  Btttwhero  a  court  of  ehanoeiy  charges 
ite:!f  with  the  whole  administration  of  a  chiirit  y. 
it  t&k«  pceBession  of  the  fee  as  an  incident  to 
Ibis  power.  In  Pennsylvania  there  is  no  such 
authority  anywhere,  find  this  court  cannot 
cierdse  it.  What  is  done  in  England  is  done 
br  rirtoe  of  the  statute  of  Elizabeth,  which 
ii<  no  force  in  this  case.  Suppose  the  mrporn- 
■luatud  renounced  the  trust,  what  would  have 
■^iteamOl  the  feet  Could  the  court  in  such 
have  f!(.'M-^ted  the  heirs  of  the  fee  and  ap- 
fi  .:;uHi  iiuuthtr  trustee?  There  is  no  power  to 
iriQodei  a  trust  as  in  Iti^land,  or  to  exenslBe  a 
liiLi  '  f  visitation. 

There  i*  u  want  of  power  in  the  trustee  to 
iflminister  the  cliarity.  The  fee  must  re.st  in 
Ike  entire  body  of  the  corporation  whilst  others 
183*]  *are  administering  the  trust.  It  is  true 
aoaietimes  trusts  have  been  confern^d  on 
tk  ktmik  ot  corponuioo^  and  the  whole  body< 
been  held  respon^le.  But  the  will  here  can 
-^Trf  no  power.  There  is  no  connection  be- 
:«wa  this  trast  and  llie  powers  of  the  corpora- 
(ioa.  The  school  is  out  of  tlie  dty,  and  the 
aalymterf^t  which  the  city  has  in  it,  is  that  some 
of  tiiepoor  may  bt  provided  for.  But  suppose 
sdrfsKiliaii  to  take  place.  The  mayor,  Ac., 
chosen  for  the  purpose  of  laying  city  taxes 
lor  dty  purpo»4ea.  Can  thev  levy  a  tax  to  re- 
phce  tlie  sum  thus abshnscted?  Are  the  whole 
r^opk-  of  tlie  city  responsible  by  taxation  for 
m  aba«*  of  trust?  Yet  they  are  a  part  of  the 
SRporation  which  is  the  trustee.  The  16th 
"fwion  of  tlie  I  barter  contains  tlie  power  to 
t<'l«i  land,  but  this  does  not  go  far  encnigh.  If 
'kdty  cannot  execute  the  trust. what  In/comes 
f  il?  It  was  the  intention  of  the  testator  that 
•  particular  tru<itec  and  no  other  should  execute 

and  if  tliat  trustee  is  incapaUe  of  doing  it, 
tkt  troA  must  fail  altogether. 

By  the  Pennsylvania  statutes  of  1730,  1791, 
«il8n>  the  policj  of  the  State  ia  shown  to 


be  that  a  moderate  limit  is  fixed  for  the  amount 
of  property  held  for  religious  or  charitable  i)nr- 
poses,  first  of  £500.  and  afterwards  $2.0^)0. 
These  laws  are  intended  to  act  upon  just  such 
devises  as  this.  Can  it  be  .said,  with  these  laws 
in  view,  that  an  unincorporated  Inxly,  such  as 
these  boys,  or  anyone  in  trust  for  them,  can 
liold  property  to  the  amount  of  ^2,000,000? 
The  policy  of  tlie  State  is  to  prevent  large 
amounts  in  perpetuity,  and  if  anyone  desires 
to  exceed  the  limits  fixed  in  ^ose  lawshe  must 
apply  to  the  Legislature  for  a  .sjK'cial  permis- 
sion.* (Constitution  of  Pennsylvania,  sec  37; 
Purdon's  Digest,  title  Estates  tail.) 
Where  is  the  supervi.sory  power  over  this  trust  ? 
In  2  Vesey,  43  {AiU/rne^-Generai  v.  Foundling 
Ho^pitaC),  it  is  said  that  chancery  most  super- 
vise. When  it  is  given  to  a  corporation  with 
power  to  trustees  to  go  on,  there  is  no  need  of 
a  supervisory  power  except  toproteet  the  fond. 
(2  Bro.  Clian.  Ca..  220.  23«.  ) 

In  17  Vesey,  409,  it  is  said  that  if  there  are 
no  vMitors  appointed  in  the  duuter,  the  Chan- 
cellor interferes  to  visit,  through  a  petition  ad- 
dressed to  him  a-s  keeper  of  the  great  seal, 
representing  the  king  in  person.  But  there  Is 
no  such  power  to  be  found  anywhere  in  Penn- 
sylvania. Girard  should  have  provided  for  a 
charter,  and  the  Legislature  could  have  seen 
how  much  property  was  going  into  mortmain, 
and  directea  acconlingly. 

The  city  is  incapable  of  executing  this  tmst* 
because  U  cannot  maiud  'contracts  [*188 
beyond  tlie  ranf^e  of  its  charter.  Suppose 
the  trust  shoulil  not  Ik*  faithfully  carriea  out 
by  any  agents,  and  the  corporation  be  held 
responnbw.  In  PennsjlTaiua.  in  case  of  a 
ju(lt;nicnt  affiiinst  i\  corporation,  any  money  on 
its  way  to  the  treasury  can  be  arrested.  In 
Bridgeport,  Connecticut,  the  corpmration  issued 
bonds  upon  which  there  was  a  jud;^ment,  and 
private  property  in  dwelling-houses  seized  in 
execution ;  yet  these  persons  could  not  prevent 
the  bond's  from  being  issued.  There  is  no 
security  anywhere  for  any  spctcies  of  property 
except  by  holding  corporations  to  a  strict 
excrciM'  of  thfir  power.  No  good  can  be  looked 
for  from  this  ct)ilege.  If  Girard  had  desired  to 
bring  trouble,  and  quarrel,  and  struggle  upon 
the  city,  he  could  have  done  it  in  no  more 
effectual  way.  The  plan  is  unblessed  in  design 
and  unwise  in  purpose.  If  the  court  should 
set  it  aside,  and  I  be  instrumental  in  contribut- 
ing to  that  result,  it  will  be  the  crowning  mercy 
of  my  professional  life. 


I  In  tb«'ir  <>l)j«"«  t-i  nor  |H'nH'tual  in  their  dura-  ! 
•■»:  In  r,th«-r  w<)rii>,  to  -iiiij<»ot.s  for  which  a  trust 
SMH  h«T»-  l>e«-n  uiuirituiii»'<l  mvonllnsr  to  the 
•*hauy  rulex  of  property,  an  rontradiatiniruishtKl 
ten  the  rul*^  •  if  charitie^.  Edwards  v.  Kitnpton.  ' 
nadflrom  Kec-onl  Commissi)  >u  ( I  Calendar  uf  Pn>- 
Mdiass  in  Chant-err.  280),  was  the  caso  of  a  rent 
mitvd  fi  r  the  relief  of  thf  converts  inliabitinsr 
ttekoiue  bvkmjrlnirto  the  Master  of  the  llolls.  In 
t>fDa  r.  Hev9  (same  publication.  Vol.  II.,  p.  44), 
w^biil  and  aoKwer  mention  works  of  charity  us 
t^oblwt*  uf  the  trust  to  Im?  enforced,  and  stale 
^tetMoroperty  bad  tj«H-n  left  for  religious  and 
'^Mi^SUS  pvrposea.  But  the  purpo$M-H  and  ot)Ject8 
7f  lUasnMfcwerespeciflcaUy  declared.und  werclat. 
raprfeat  hj  a  year  in  a  certain  church  :  2d. 
I  aisle  In  the  porch  of  the  same  church  ;  ; 
ire  of  live  poor  maidens :  and  4th. 
the  hiffhwBjs  in  the  lane  1>ehind  the 
f  Dooe  was  to  tx>  extended  to  a 
lie  any  ^^ter  degree  un- 
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object*  of  a  power  or  discretion  exercisable  within 
the  peritxl  nf  a  i><  rj»<'tuitj'.  So  in  Alderman 
Syniond'H  cni*e.  In  >i(H)re'H  Kendintr  (Duke,  16;i>;the 
*'charital)le  lis*'."  (lecree<i  bcfort'  thr  statute, "upon 
ordinary  and  Judicial  e<|uit y  in  t  hancery,"  thuiijfh 
not  «l«'ficrilie<i  us  tn  its  olijcfts,  appears  to  havel>oou 
one  of  which  a  Ihial  ditiposition  could  be  nuidc  with- 
in a  reasonable  period.  The  ciise  In  .'{s  A^wlzes 
a..  Vol.  III.),  wa^onein  which  the  iliKtribution,  for 
the  )f<K)d  of  the  testator's  soul,  wa«  to  be  nmde  by 
hl^  cvecuton*  ;  i.  « ..  within  a  life  in  beiuK.  Of  the 
tlfty  cH.se<'  f|Uotcd  from  thew"  calendars,  tnree  only 
are  stated  at  length.  Of  the  retit  nothlnK  more  than 
a  meaner  at>8tract  le  preiw-nted.  <  )f  the  thn-e  whi<'h 
are  given  at  large,  one  (Lyon  v.  Hews)  Is  mentioned 
alwve.  In  each  of  the  two  others,  a  patent  or 
llcenst?  had  been  obtained  from  the  crown,  enablinif 
the  trustees  to  hold  the  land  conformably  to  the 
provisions  of  the  tt^t.  In  many  of  the  utlier  cases, 
the  prooeedingfi,  if  given  in  full,  would  doubtless 
indicate  the  same  thto^.  The  statutes  of  Mortmain 
must  otherwise  have  prerented  the  grants  from 
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Mr.  JuaHee  Stokv  deliverwl  the  opiuion  of 
theooufl: 

This  cause  has  txt'ii  nrsnied  with  great  learn- 
ing and  ability.  Many  topics  have  iKtn  dits- 
cussed  in  the  arguments,  as  illustrative  of  the 
principal  jrrounds  of  controversy,  with  elabor- 
ate care,  upon  which,  however,  in  the  view 
which  we  have  taken  of  the  merits  of  the  cause, 
it  is  not  necessary  for  us  to  express  any  opinion, 
nor  even  to  allude  to  their  b^ing  or  applica- 
tif)U.  We  shall,  therefore,  confine  ourselves  to 
the  exposition  of  those  questions  and  principlee 
which,  in  our  judgment,  dispose  of  tne  whole 
matters  in  litigation;  far  ut  Wa^t  tlicy  aiv 
proper  for  the  lioaladjudicatiou  of  the  pi-esent 
ealt. 

The  laic  Stephen  Ginird,  by  his  will  dated 
the  25th  day  of  December,  A.  D.  1830,  after 
making  stttiary  be^iuestt  to  bis  relatives  and 
friends,  to  the' city  of  New  Orleans,  and  locer- 
tdn  specitied  charities,  proceeded  in  the  34Jth 
claiue  of  that  will  to  make  the  following  be- 
(juest,  on  which  the  present  controversy  mainly 
hinges:  "  XX.  And  whereas  I  Imve  been  for 
a  long  time  impressed,"  Ac  (See  the  statement 
prepared  by  the  report f-r  ) 

The  testator  then  proceeded  to  eive  a  minute 
detail  of  the  plan  and  structure  of  the  college, 
and  certain  rules  and  regulation'*  for  the  due 
management  and  government  thereof,  and  the 
Studies  to  be  pursued  thwein,  "compreliending 
reading,  writing,  grammar,  arithmetic,  geo- 
graphy, navigation,  surveying,  practical  math- 
ematics, astronomy,  natural,  chemical,  and  ex- 
184*J  perimental  philosophy*  the  *Frcnch 
and  Spanish  languages"  (not  forbidding  but 
not  reconuuL'uiliui:  the  Greek  and  Latin  lan- 
guMes).  "  and  such  other  learning  and  science 
M  me  capacities  of  the  seyeral  seliolaiB  may 
•  nu'rit  or  warrant."  lie  then  addtvl.  "  I  would 
have  them  taught  facts  and  things  rather  than 
words  or  signs;  and  especially  1  dedre  that 
©very  proper  means  a  pure  attachment  to 
our  republican  institutions,  and  to  the  sacred 
rights  of  conscience  as  ffuarantied  by  our  happy 
constitutions  shall  be  formed  and  fostered  in 
the  minds  of  the  scholars." 

beinc  avaUabie.  One  of  the  cases  mentioned  in  the 
Cslsodar  (VOL  11^  p.  804.  Newton  v.  KitteridRo),  • 
lytntojMOieot  the  complainant's  title  avainst  an  in- 
gnlsMon  fin*  obaritable  uses,  by  which  his  land  bad 
Seen  found  to  have  been  siren  to  the  poor  of  Ald- 
hatttt  oertatnlroceiUTed  after,  and  was  founded  on 
thetterWBDs.  The  same  thing  is  prol>ablv  true 
of  very  many  of  the  others  of  which  the  date  Is 
not  irlven*  1c  Is  rrmarlcablc  that  altboufti  all  of  the 
cases  In  the  Oaiendar  on  various  subjects  are  en> 
titled  as  of  the  reign  of  BIJ<al>etb,  or  of  eailtor 
r^gns«  some  of  them,ta  tlie  places  where  alMtraot- 
ed,  are  stated  to  have  occurred  durinv  the  usurpa- 
ttoOiand  others  at  dates  In  the  reifrn  of  James  I.  Of  all 
the  cases  in  the  CaU-nilar.only  ^oveo,  includinK  the 
three  above  mentioned,  are  shown  to  have  occurred 
before  the  statute  so  £Uz.  But  all  this  is  perhaps 
onimpoitant  here.  Upon  such  examination  as  Ims 
been  practicable,  it  is  apprehended  that  none  of 
the  eases  previous  to  39  Elk.,  and  none  <>f  tho^>  of 
uncertain  date,  can  l>e  said  afflrmativoly  to  have 
bei-u  iustanees  of  indefinite  perpetual  charity. 

To  understand  Rome  of  them  it  is  necessary  to 
refertol  Edw.  VI.  (oh.  14),  which  made  masters  of 
grammar  schools  corpcjratitms  sole ;  and  to  under- 
stand a  larger  numt>er  of  them,  It  will  be  right  to 
refer  to  the  doctrine  which  prevailed  before  the  stat- 
ute of^izabeth,under  which  giftsof  chattels  to  the 
poor  of  a  municipal  or  religious  corporation  wore 
sustained  as  gifts  to  the  corporation  ;  a  doctriiip 
which  afflnns  thf  eompotency  of  the  corporation, 
anil  the  Incapacity  of  tnepiwr.  This  doctrine  Is  thus 
laid  down  In  the  note  to  the  case  hi  88  A«ises 
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The  persons  who  are  to  receive  the  benefits 
of  the  institution  he  declared  to  tx'.  '•]xn>r 
white  male  orphans  l)et ween  the  ascs  of  sixind 
ten  years;  and  no  orphan  should  be  admitted 
untn  the  guardians  or  Erectors  of  the  poor,  or 
other  proper  guardian,  or  other  competent  «n 
tliorit}',  have  given  by  indenture.  relinqui*!i 
raent  or  otherwise,  aciequate  power  to  the 
mayor,  aldermen  and  citizens  of  Philadelphia, 
or  to  directors  or  others  by  them  apiwinted.  to 
enforce  in  relation  to  each  oqihan  every  proper 
restraint,  and  to  prevent  relatives  or  others 
interfering  with,  or  withdrawing  such  orphan 
from  the  institution,"  The  testator  tli»  ii  pri>- 
vided  for  a  preference,  ' '  tirst,  to  orphans  bora 
in  the  city  of  Philadelphia:  seonnd.  to  those 
born  in  any  other  part  of  Pennsylvania:  tliiri. 
to  those  bom  in  the  city  of  New  York ;  and  laa. 
to  those  bom  In  the  dajr  of  New  Oitauw."  The 
testator  further  provided  that  the  orphan 
"scholars  who  shall  merit  it,  shall  remain  in  tlie 
college  until  they  shall  respectivriy  arrive  at 
Ix'twet'U  fourtwn  and  fiirhtcen  year'*  of  aee." 

The  testator  then,  after  sui^esting  that  in 
relation  to  the  organization  ofthe  college  and 
its  jippcinliiiTos,  he  leaver  nf^re^sarily  many 
details  to  ihi'  mayor,  aldermen  and  citizens  of 
Philadel|ilii>i.  and  their  sucosssore.  prooee<l«--d 
to  sav:  '  There  are,  however,  some  restriction* 
whicli  I  con.si(ler  it  my  duty  to  prescribe,  and 
to  be,  amongst  others,  conditions  on  which  my 
bequest  for  said  college  is  made  and  to  he 
enjoyed,  namely:  First.  I  enjoin  and  require  ' 
«fec.  (See  statement  of  the  reporter.)  This 
seoinid  injunction  and  requirement  is  that  which 
has  been  so  elaborately  commented  on  at  the, 
bar,  as  deroejitory  to  theChristianri'liLrion,  and 
upon  which  something  will  be  hereafter  sug- 
gested in  the  come  of  this  opbdon. 

The  testator  then  l>eqaeathed  the  sum  of 
;|500,000  to  be  invented,  and  the  income  there- 1 
of  applied  to  lay  out,  regulate,  and  light  and 
pave  a  passage  or  street  in  the  east  part  of  the 
city  of  i'hiladelpbia,  fronting  the  river  Dela- 
ware, not  less  than  twenty^one  feet  wide  and 
to  be  calle<l  Delaware  Avenue.  &c. ;  and 
this  intent  to  obtain  such  *act8  of  As- 


mentioned  alMve.  It  Is  there  stated  toL_ 
the  opinion  of  the  court  that  if  a  man  atve  bobdor 
other  thinff  to  A  and  B.  parishioners  ofaoertaia 
church,  ana  to  the  parishioners  of  the  said  ohurchi 
the  gift  is  good,  and  it  vests  in  the  dnnoh.  4e) 
The  same  doctrine,  in  those  da>8.  was  held  fa  tht 
of  land  where  there  had  been  a  Uoeose  or  dls- 
Ion  with  the  mortmain  aels.  Of  ooimetht 
same  rule  applied  where  there  was  a  trust  fors 
corporscion.  or  forttspoor.orttsnieaibera.  Iftbf 
purposes  of  the  grant  were  coDSlsfeent  with  the 
obieetsof  the  charter,  the  giftcouM  be  sustained 
independently  of  the  peculiar  law  of 
Now,  with  the  exception  of  four  or  Ave 
where  the  charity  does  not  appear  to  bav«%MM«i 
undefined  duration,  and  of  which  the  date.  WwHM 
before  or  after  the  statute  39  Ellz.  does  not  anpear 
Ills  believed,  subject  to  correction,  tbat  in  all  tb< 
cases  cittHl  from  this  Calendar,  and  not  aires dj 
particularly  noticed,  there  had  been  a  grant  or  d 
vise  to,  or  in  tnist  for,  a  municipal  or  privmte  i 
poration :  an<l  in  most  instanoiM  the  prooeedt 
was  l)y.  or  on  l»t>hair  of  such  a  cori>orHtfon.  Tlu 
CHSt*.  tht  n'fort",  furnish  strong  n«*giiti\  L-  eTidec 
that  th)>  lanl>eforethe8tut(it«'<>3Pand4;)  Elis.did  i 
rest  on  the  sutne  footlnv  n«  it  has  since  stood  iip< 
If  it  had  be<.>n  thus  establishtHl.  the  trusteee  tor  l 
inhabitants  of  a  municipality,  or  fOrthe 
parish  or  a  church  would  not  have  needed  tiM»  p 
tei-tion  of  the  con>orations  and  quaM  oorpoimtio 
uniicr  whose  oapaoitir  to  take  and  to<  " 

a!)i>ear  to  have  tiMMWht  U  

themselves. 
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•rtnhlv.  And  to  make  such  purchascH  or  agree 
mra'i  '»*  will  enable  the  mayor,  aldermen  and 
atizfM  of  Philadelphia  to  remove  or  pull  down 
J!  tb*  buildioijs  fences,  and  obstructions. 
»hich  may  Ije  in  the  way.  and  to  prohibit  all 
^jiWinz,  fences,  or  erections  of  any  kind  to 
•.'I*  e**tvrani  of  «ai<i  avenue,  &c.,  &c. ;  and  he 
rocml«l  to  give  other  minute  direclions 
xmbiofi^  the  f^me. 

Hie  lieBtalor  then  bo({ueathe<i  to  the  Com- 
inavMkk  of  Pennsylvaniii  the  sum  of  :ji300,- 

4  for  the  purpose  of  internal  improvement 

reuttl  Davig»tioo,  to  be  paid  into  the  State 
>*mrrM  soon  as  f;uch  law8  shall  be  enacted 

!■  tbe  Legislature  to  carry  into  effect  the  sev- 
'*]  improTemenU  before  specified,  and  certain 

!tfT  tmprownents. 

Tke  testator  then  bequeathed  the  remainder 
thereridue  of  his  personal  estate  in  trust  to 
Tott  the  lame  in  good  securities.  «.%c..  so  that 
e  whole  shall  form  a  permanent  fund,  and  to 
iffiythe  income  thereof  to  certain  speciried 
puiLWHn,  which  he  proceeds  to  name ;  and  then 
*m  "To  all  which  objectj,"  &c.    (See  slate- 
nwrt  of  the  reporter. ) 

ThfiK  are  the  material  clauses  of  the  will 
«Wek  teon  necessary*  to  be  brought  under 
'irwflewin  the  present  controversy.    Hv  a 
•iiril  datetl  the  20th  of  June.  A.  'D.  im. 
■'  lOUtor  mafic  the  following  provision: 
"Vhenu  I.   Stephen  Girard.  the  testator 
wd  in  the  foregoing  will  and  testament. 
Jied  FebruaiT  16th,  1880.  have  since  the  e.x- 
wUioo  thereof  purchaaed  several  parcels  and 
PKH  of  bnd  and  real  estate,  and  have  built 
ninihjiniaiiUHiiii.  all  of  which,  as  well  as  an^' 
eUate  that  I  may  hereafter  purchase,  it  is 
w  intention  to  pass* by  said  will ;  and  whereas, 
IB  puticular.  I  have  recently  p»ircha.sed  from 
Hr.  William  Parker,  the  mansion-house,  out- 
WWngs.  and  fort  v-five  acres  and  some  perches 
•f  kad  called  Peel  Hall,  on  the  Ridge  road,  in 
^eaa  Township:  Now.  I  declare  it  to  be  my 
and  I  direct,  that  the  orphan  estab- 
prorided  for  in  my  said  will,  instead 
'i  keiif  built  as  therein  directe<l  u^n  my 
of  ground  between  High  and  Chestnut 
M  Skrenth  and  Twelfth  streets,  in  the  city 
ildladclphia.  <>ha11  be  built  upon  the  estate 
^  pndMsed  from  .Mr.  W.  Parker,  and  I  hcre- 
^^efoletbe  said  estate  to  that  purpose,  ex- 
cwvdr,  in  the  same  manner  as  I  had  devoted 
tetM  square,  hereby  directing  that  all  the 
lapiWNBaaita  and  arrangements  for  the  said 
I^WM  eHaJilishment,  pre^ribed  bv  my  said 
^  M  to  said  square,  shall  Ik*  ma(fe  and  ex- 
'cotod  opon  the  said  estate,  just  lus  if  I  had  in 
>J  viQ  devoted  the  said  estate  to  said  p\irpose 
Z^'SSV^'^y-  ^       sf]uare  of  ground  is  to 
iflnMUtate.  *and  I  di.i  lure  it  to  be  a  ]>art 
~  loe  and  remainder  of  my  real  and 
itete,  and  given  and  d'  '    1  for  the 
and  purposes  as  are  <I         1  in  sec- 
ty  of  my  will,  it  Mim  my  intention 
■aid  square  of  ground  shall  Ite  built 
■ad  improved  in  such  a  manner  as  to 
a  safe  and  permanent  income  for  the 
state<I  in  said  twentieth  section. "Tlie 
'died  in  the  same  year:  and  his  will  an<l 
duly  admitted  to  probate  on  the 
tber'of  the  same  year, 
-nre  of  Pennsylvania  passed  the 
to  carry  into  effect      will,  so 
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far  as  respt'Cted  the  Iwqnests  of  the  Jj!500,000 
for  the  Delaware  Avenue  and  the  ^300.000  for 
internal  improvement  by  canal  navigation,  ac- 
cording to  the  request  of  the  testator. 

The  present  bill  is  brought  by  the  hcirs-at- 
law  of  the  testator,  to  have  the  devise  of  the 
residue  and  remainder  of  the  real  estate  to  the 
mayor,  aldermen  and  citizens  of  Philadelphia 
in  trust  as  aforesaid  to  l)e  declared  void,  for  the 
want  of  capacity  of  the  supposed  devisees  to  lake 
lands  by  devise,  or  if  capable  of  taking' gener- 
ally b}'  devise  for  their  own  use  tintl  l)enetH,  for 
want  of  capacity  to  tjike  such  lands  as  devLsees 
in  tnisl;  and  l>ecause  the  object.s  of  the  charity 
for  which  the  lands  are  k(»  devised  in  trust  are 
altogether  vasrue,  indefinite,  and  uncertain,  and 
so  no  trust  is  created  liy  the  said  will  which  is 
capal)le  of  l)eing  executed  or  of  being  cogniza- 
ableat  law  or  in  equity,  nor  any  trust  estate 
devised  that  can  vest  at  law  or  in  equity  in  any 
existing  or  i)os.sible  «*/wi</^/f  (l•ll^f;  an<1  there- 
fore the  bill  insists  that  as  the  tnist  is  void, 
there  is  a  n'sulting  trust  thereof  for  the  heirs- 
at-law  of  the  testator;  and  the  bill  accordingly 
seeks  a  declaration  to  that  effect  and  the  relief 
consequent  theri'on,  and  for  a  distx)very  and 
account,  and  for  other  relief. 

The  principal  question.s.  to  which  the  argu- 
ments at  the  bar  nave  been  mainly  addresse<l, 
are:  First,  whether  the  corporation  of  the  city 
of  Philadelphia  is  capable  of  taking  the  bequest 
of  the  real  au<l  persf)nal  estate  for  the  erection 
and  support  of  a  college  \i\Myn  the  trusts  and 
for  the  uses  designated  in  the  will.  Second, 
whether  their  uses  arc  charitable  uses  valid  in 
their  nature  and  capable  of  In-ing  carried  into 
effect  consistently  with  the  laws  of  Pennsyl- 
vania. Third,  if  not, '  whether,  lx>ing  void, 
the  fund  falls  into  the  residue  of  the  testator's 
estate,  and  belongs  to  the  corporation  of  the 
city,  in  \'irtue  of  the  residuary  clause  in  the 
will;  or  it  belongs,  as  a  resulting  or  implied 
trust,  to  the  heirs  an«l  next  of  kin  of  the  tes- 
tator. 

As  to  the  first  tpiestion.  so  far  as  it  resnects 
the  capacity  of  the  *corporation  to  take  [*  187 
the  real  an(l  personal  estate,  independently  of 
the  trusts  an(i  uses  connecteil  therewith,  there 
would  not  seem  to  Ite  anv  reji.sonable  ground 
for  doubt.  The  Act  of  82  and  »4  Henry  VIII. 
re»ix;cting  wills,  excepts  cor|)orations  from  tak- 
ing by  devise;  but  this  provision  has  never 
l)een  adopted  into  the  laws  of  Pennsylvania  or 
in  force  there.  The  Act  of  11th  of  March. 
1789,  incori>oniting  the  city  of  Philadelphia, 
expressly  provides  that  the  cor|)oraiion.  there- 
by constituted  by  the  name  and  style  of  the 
Mayor.  Aldermen  and  Citizens  of  Philadel- 
phia, shall  have  perpetual  succession,  "and 
they  and  their  successors  shall  at  all  times  for 
ever  be  capable  in  law  to  have,  purchase,  take, 
receive,  jxi^se^s.  and  enjoy  lands,  tenements 
and  here<iitaiiicnts,  liberties,  fninchises  and 
jurisdictions,  goods,  chattels,  and  effects,  to 
them  and  their  successors  forever,  or  for  any 
other  or  less  estate,"  &c.,  without  any  limita- 
tion whatsoever  as  to  the  value  or  amount 
thereof,  or  as  to  the  purposes  to  which  the  same 
were  to  Imj  appliwl,  except  so  far  as  may  Ik; 
gathered  from  the  preamble  of  the  act,  whicJi 
recites  that  the  then  administration  of  govern- 
ment within  the  city  of  Philadelphia  was  in  its 
form  "inadequate  to  the  suppression  of  vice 
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and  immonillty.  lo  ilie  advancement  of  the 
public  health  and  order,  and  to  the  promotion 
of  trade,  industry,  and  happiness,  nnd  in  order 
to  provide  against  the  evils  occasioned  thereby. 
it  u  neoenar}'  to  invest  the  inliabitant.s  thereof 
with  more  ispecdy,  ri'^Mr-ni.'!,  nnd  effective  pow- 
ers of  govcriinu'rii  ilian  ui  prcsciit  established." 
Some,  at  least,  of  these  objects  mij^ht  certainly 
l>e  promote<l  by  the  application  of  the  city 
property  or  its  income  to  them — and  especially 
the  suppression  of  vice  acd  iiiunorality,  and 
the  promotion  of  trade,  indu&lry,  and  happi- 
ness. And  if  a  devise  of  real  estate  had  wen 
nuide  to  tin-  city  directly  for  such  objects,  it 
would  be  difficult  to  perceive  why  dUcU  truata 
should  not  be  deemed  within  the  true  scope  of 
the  city  charter  and  protected  thereby. 

But  without  doioe  more  at  preaeut  than 
merely  to  glance  at  thii  consideration,  let  us 
proceed  to  iht-  inquiry  wheilicT  the  corporation 
of  the  city  can  take  real  and  personal  property 
in  trust.  Now,  although  it  was  in  early  times 
held  that  a  corporation  could  not  take  and  hold 
real  or  personal  estate  in  trust  upon  the  ground 
tliat  there  was  a  defect  of  one  of  the  requiutes 
to  create  a  c^d  trustee,  viz.,  the  want  of  con- 
tideuce  lu  Lhe  pt'i>»ou;  yet  that  doclrinc  has 
been  long  since  exploded  as  unsound,  and  loo 
artificial;  and  it  is  now  held,  that  where  the 
corporation  has  a  legal  capacity  to  take  real  or 
personal  estate,  tlitrc  it  may  take  and  hold  it 
188*]  upon  trust,  in  the  same  *mnnner  and  to 
the  same  cxleul  m  a  private  person  may  do.  It 
is  true  that,  if  the  trust  be  repugnant  to.  or  in- 
consistent with  the  proper  purposes  for  which 
the  corporation  was  created,  that  may  furnish 
a  trround  why  it  may  not  be  coiupcllablc  to  ex- 
ecute it.  But  that  will  f  urni&U  no  ground  to 
declare  the  trust  itself  void,  if  otherwise  unex- 
ceptionable; hut  it  will  simplv  re(|uire  a  new 
trustee  to  be  substituted  by  tliQ  proper  court, 
possessing  equity  jurbdieuon,  to  enforce  and 
perfec'  tfu  objects  of  the  tru^^t.  This  will  be 
sufflcieully  obvious  upon  an  examination  of 
the  authontes;  hut  a  amcle  case  may  suffice. 
In  Snnh  i/y.  The  Chjchnaker' *  r,,/,, /hi ay  (I  Bro. 
Ch.  li..  til),  there  was  a  devise  of  freehold  es- 
tate to  the  testator's  wife  for  life,  with  remain- 
der to  h'lH  l)rother  C.  in  tail  male,  with  remain 
der  lo  the  Clockiuaker's  Company,  in  irtist  to 
sell  for  the  benetit  of  the  testator's  nei^ewsand 
nieces.  The  devise  being  to  a  corporation.  wa.s 
by  the  English  statute  of  wills,  void,  that  stat- 
ute prohibiting  devises  to  corporations,  and 
the  que^ition  was.  whether  the  devise  Ix  inir  w 
void,  the  heir  at  law  took  bfuelicially  or  !?ub 
ject  to  the  trust.  Mr.  Baron  Eyre,  in  his  judg- 
ment, said,  that  although  the  (fevisc  to  the  cor- 
poration be  void  at  law,  j-et  the  trust  is  suffl- 
cicntly  created  to  fasten  itself  upon  any  estate 
iho  law  may  raise.  This  is  the  ground  upon 
which  courts  of  equity  have  decreed,  in  cases 
where  no  trustee  is  named.  Now,  tills  was  a 
case  not  of  a  charitable  devise,  but  a  trust 
created  for  nephews  and  nieces;  so  that  it  steers 
wide  from  the  doctrines  which  have  been  es- 
lablinhed  as  to  devises  to  corporations  for  char- 
ities as  appointments  under  the  statute  of  48 
Elizal)eth;  ii  /'•rfi"ri.  the  do<'l fine  of  this  case 
must  apply  with  increased  stringency  to  a  case 
where  the  corporation  is  capable  at  law  to  take 
the  estate  (K-viMMl.  hut  the  trusts  ftrr  utterly 
dehorn  the  purposes  of  the  incorporation,  in 


such  a  citse,  the  trust  itself  being  good,  will  W 
executed  by  and  under  the  aulhonty  of  a  court 
of  equity.  Neither  i^  there  any  positive ob 
jection  in  point  of  law  to  a  corporation  taking 
property  upon  a  trust  not  strictly  within  tbe 
scope  of  the  direct  purposes  of  its  institution, 
but  collateral  to  tliem;  nay,  for  the  benefit  of  i 
stranger  or  of  another  corpoi  atinn.  In  case  of 
Green  v.  Rutherforth  (I  Ves.  K.,  462).  a  dem' 
was  made  to  8t.  John's  College  in  Cambridge 
of  tiie  i)erpetual  advowson  of  a  rectory  in  trust, 
that  whenever  the  church  should  be  Void  isd 
his  nephew  be  capable  of  being  presnlfd 

thereto,  they  should  present  him;  and  on  ihr 

next  avoidance  should  preM^nt  one  of  bis  muQe 
and  kindred,  if  there  should  tie  anyone  csps- 

Me  thereof  in  the  coUe^;  If  none  such.  lh«?r 
should  present  the  ^seotor  divine  then  [*18d 
fellow  of  tlie  college,  and  on  his  refusstthe 

next  senior  divine,  and  «o  downward;  aiiil  if 
all  refused,  they  should  present  any  other  ptr 
sou  they  sliould  think  fit.  Upon  tbe  areumeDi 
of  the  cause,  nn  objection  was  tJiken  tfiut  tbs 
caMi  was  not  cognizable  in  a  court  of  eqnitT. 
but  fell  within  the  jurisdiction  of  the  vi^it 
Sir  John  Strange  (the  Mn'^lcr  of  tbe  Kolls^who 
assistetl  Loni  Hardw  it  ke  at  the  hearing  of  tJbe 
cause,  on  that  (Kcasion  said:  "A  private  per- 
son would,  undoubtvdly.  be  compellable  to  ex 
ecute  it  (the  trust);  aud,  considered  as  a  trust, 
it  makes  no  difference  who  are  the  trustees 
the  power  of  this  court  operating  on  them  u 
the  capacity  of  trustees.  And  though  they  an 
a  collegiate  body  whose  founder  has  girj^n  i 
visitor  to  8ui)erintend  his  own  foundation  sjm 
bounty ;  yet  as  between  one  claiming  under  i 
separate  l>enefactor  and  these  trustees  f.>! 
ciai  purposes,  the  court  will  look  oo  them  « 
trustees  only,  and  oblige  them  to  execute  ! 
under  direction  of  the  court."  Lord  ll^ri 
wicke,  alter  expressing  bis  concurrence  in  tli 
judgment  of  the  Master  of  the  Rolls,  put  tli 
case  of  flie  like  fru'^t  beinir  to  present  no  men 
bcr  of  another  college,  and  held  that  the  coo 
would  have  jurisdiction  to  enforce  it. 

But  if  the  purposes  of  ili  -  trust  be  germai 
to  the  objects  of  the  imuriK> ration;  if  they  i 
late  to  matters  which  will  promote,  and  aii 
and  perfect  tliose  objects:  if  thev  lend  (a- ' 
charter  of  the  citv  of  Phihulelphia  cNi'n  s.v- 
"to  the  8UppnWBI0&  of  vice  and  iumutntlil}  , 
the  adrane<'ment  of  the  public  health  and  o'rrii 
and  to  the  promotion  of  trade,  industry,  ai 
happiness,"  where  is  the  law  to  be  found  Vhl 
prohibits  the  coqv>mTion  from  takinir  'he  < 
viise  uiKin  huch  IrusUi,  in  u  State  whert*  the.*! 
utes  oi  mortmain  do  not  exist  (as  they  do  nix 
Pennsylvania),  the  corporation  itself  haviu 
legal  capacity  to  take  the  estate  a.s  well  by 
vise  as  otherwise?    We  know  of  no  aulbor\' 
which  incul(»te  such  a  doctrine  or  prohibit 
execution  of  such  trusts,  even  though  the  ar 
incorporation  may  have  for  its  main  obj* 
mere  civil  and  municipal  Kovemment  and  i 
ulations  and  powers.   Tf .  for  example,  the 
tator  by  his  pn-ent  will  !i   !  devist-<l  c^rt 
estate  of  the  value  of  |1.000.U00  for  \h)t  \ 
pose  of  applying  the  income  therpof  to  ma^ 
uiir  the  city  of  Philaddpliin   ■f.i'h  jj::*>.>»,i 
wholesome  water  for  the       of  the  citiai 
from  the  river  BchuylkUl  (an  ob je<^  wMeh  s^ 
thirty  or  forty  yeai-s  ago  would  bavf  \ 
thought  of  iransceudant  benefit), why.  alth* . 
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ij<<  upecifimlly  enumerated  amonj?  the  objects 
of  thi?  charter,  would  not  such  a  devise  u|><)d 
190^]  fucb  a  trust  have  t>een  valid,  'and  with- 
in the  scope  of  the  legitimate  purposes  of  the 
ciirponition.  and  the  corporation  capable  of  ex- 
(luting  it  as  trustees?  We  profess  ourselves 
un«ble  to  perceive  any  sound  objection  to  the 
vnlidity  of  such  a  trust ;  and  we  know  of  no  au- 
tbority  to  sustain  anj'  objection  to  it.  Yet.  in 
sobstance,  the  tnist  would  be  as  remote  from 
thf  express  provisions  of  the  charter  as  are  the 
objects  (supposing  them  otherwise  maintaina- 
ble) now  under  our  consideration.  In  short,  it 
appears  to  us  that  anv  attempt  to  narrow  down 
thf  powers  given  to  t\\c  corjKjration  so  as  to  ex - 
ciude  it  from  taking  property  upon  trusts  for 
ptirposes  confessedly  charitable  and  lx?neflcial 
to  the  city  or  the  public,  would  be  to  introduce 
a  <i<vtrine  inconsistent  with  sound  principles, 
and  defeat  instead  of  promoting  the  true  policy 
ct  the  State.  We  think,  then,  that  the  charter 
fA  the  city  does  invest  the  corporation  with  pow- 
ers tad  rights  to  take  properly  upon  trust  for 
charitable  purposes,  which  are  not  otherwise 
oiNMxious  to  legal  animadversion ;  and,  there- 
fore, the  objection  that  it  is  incompetent  to  take 
w  administer  a  trust  is  unfounded  in  principle 
or  authority,  under  the  law  of  Pennsylvania. 

It  is  manifest  that  the  Legislature  of  Penn- 
triTania  acted  upon  this  iut(  rpr(*tation  of  the 
diarter  of  the  citv,  in  passing  the  Acts  of  the 
nth  of  March«  and  the  4th  of  April,  1832,  to 
carry  faiio  eflPect  certain  improvements  and  ex- 
ecute certain  tnisLs.  under  the  will  of  Mr.  Gi- 
wd.  Tlie  preamble  to  the  trust  act,  expressly 
italci  that  it  Is  passed  "  to  effect  the  improve- 
BMOts  contemplated  by  the  said  testator,  and  to 
«xecote.  in  all  other  respects,  the  trusts  created 
1»T  his  will."  as  to  which,  the  testator  ha<l  de- 
1^  the  Lepislature  to  pass  the  necessary  laws. 
'  h  section  of  the  same  act,  provides 
4.itt  11  shall  l>e  lawful  for  the  mayor,  alder- 
nKB  and  citizens  of  Philadelphia,  to  exercise 
all  inch  Jurisdiction,  enact  .ill  such  ordinances, 
ud  to  do  axMi  execute  all  such  acts  and  things 
vhatoorrer.  as  may  Itc  necessary*  and  conveu- 
ieat  for  the  full  and  entire  acceptance,  execu- 
tkia,  and  prosecution  of  any  and  all  the  devises, 
betpoAa,  trusts,  and  provisions  contained  in 
the  aid  will,  &c.,  «&c.  ;to  carry  which  into 
Hfeot,"  tbe  testator  bad  deairctl  the  Legislature 
enact  the  naceiisry  laws.  But  what  is  more 
•iiTBCt  to  the  present  purpose,  because  it  im- 
porti  a  full  recognition  of  the  validity  of  the 
4lalK  for  the  erection  of  the  college,  is  the  pro- 
riikmof  the  11th  section  of  the  same  act.  which 
deebres  "  Tliat  no  road  or  street  shall  be  laid 
<Mtt,  or  pftssed  through  the  land  in  the  County 
of  Phtladelphia.  bequeathed  by  the  late  Stephen 
Girard  for  the  erection  of  a  college,  unless  the 
191*]  SAine  Anil  be  recommended  by  *the 
traslces  or  directors  of  the  said  college,  and  ap- 
provad  by  a  majoritv  of  the  select  and  common 
<ameSM  of  the  city  of  Phihtilelphia."  The  oth- 
eractb  also  full  nn<l  tlirect  to  the  same  pur- 
poae,  and  provides.  "  That  the  select  and  com- 
naoa  councils  of  the  city  of  Philadelphia,  shall 
V,  tnd  tbey  are  hereby  authorize<l  to  provi<ie, 
V  ordiniuice  or  otherwise,  for  the  election  or 
It  of  such  officers  and  agents  as  they 
lential  to  the  due  execution  of  the 
itiet  and  trusts  enjoined  and  created  by  the 
of  tiie  hue  Stephen  Oirard."    Here,  then, 
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there  is  a  positive  authority  conferred  upon  the 
citv  authorities  to  act  upon  the  tnists  under  the 
will,  and  to  administer  the  same  through  the 
instnimentality  of  agents  appointed  by  them. 
No  doubt  can  then  l>e  entertained,  that  the  Leg- 
islature meant  to  atiirm  the  entire  validity  of 
those  trusts,  and  the  entire  competency  of  the 
corporation  to  take  and  hold  the  property  de- 
vised upon  the  tru.sts  named  in  the  will. 

It  is  true  that  this  is  not  a  judicial  decision, 
and  entitled  to  full  weight  and  confidence  as 
such.  But  it  is  a  legislative  exposition  and  con- 
firmation of  the  competency  of  the  corporation 
to  take  the  property  and  execute  the  trusts ;  and 
if  those  trusts  were  valid  in  point  of  law.  the 
Legislature  would  be  estopped  thereafter  to  con- 
test the  comiKJtency  of  the  corporation  to  take 
the  property  and  execute  the  trusts,  either  upon 
a  quo  warninto  or  any  other  proceeding,  by 
which  it  should  seek  to  devest  the  property,  and 
invest  other  trustees  with  the  execution  of  the 
trusts,  upon  the  ground  of  any  supposed  incom- 
petency of  the  corporation.  And  if  the  trusts 
were  in  themselves  valid  in  point  of  law,  it  is 
plain  that  neither  the  heirs  of  the  testator, 
nor  any  other  private  persons,  could  have 
any  right  to  inquire  into,  or  contest  the  right  of 
the  corporation  to  take  the  property,  or  to  exe- 
cute the  trusts;  but  this  rieht  woulll  exclusive- 
ly belong  to  the  State  in  itsMtV(Tei|^  capacity, 
and  in  its  sole  dis<Tetion,  lo  iixjuire  into  and 
contest  the  same  by  a  'jun  trarranto,  or  Other 
proper  judicial  proceeding.  In  this  view  of 
the  matter,  the  recognition  and  contirmation  of 
the  devises  and  trusts  ul  the  will  by  the  Legis- 
lature, are  of  the  highest  importance  and  po- 
tency'. 

^^  e  are,  then,  led  directly  to  the  considera- 
tion of  the  <iuestion  which  has  been  so  elabor- 
ately argued  at  the  bar,  as  lo  the  validity  of  the 
trusts  for  the  erection  of  the  college,  acconling 
to  the  requirements  an<l  regulations  of  the  will 
of  the  testator.  That  the  trusts  are  of  an  elee- 
mosynary nature,  and  charital)li'  uses  in  a  judi- 
cial sense,  we  entertain  no  ilimbt.  Not  only 
are  charities  for  the  maintenance  *and  r*10li 
relief  of  the  poor,  sick,  and  iini^otent.  rnarities 
in  the  .sense  of  the  common  law.  but  also  dona- 
tions given  for  the  establishment  of  colleges. 
s<:hools.  and  seminaries  of  learning,  and  esjw- 
cially  such  as  are  for  the  education  of  orphans 
and  poor  .scholars. 

The  statute  of  the  43  of  Elizalwlh  (ch.  4)  has 
been  adjudged  by  the  Supreme  t.'ourt  of  Penn- 
sylvania not  to  Ik.'  in  force  in  that  State.  But  then 
it  has  been  solemnly  and  recently  adjudged  by 
the  same  court,  in  the  case  of  Zimmrnnnn  v. 
Andrf*  (.January  Term,  1844).  that  "it  is  socon- 
sidered  rather  «m  account  of  the  inapplicability 
of  its  regulations  as  to  the  modes  of  proceetling. 
than  in  reference  to  its  conservative  provisions." 
' '  These  have  l)cen  in  force  here  by  common 
usage  and  constitutional  rccoijnition;  and  not 
only  these,  but  the  more  extensive  range  of 
charitable  uses  which  chancery  supported  be- 
fore that  statute  and  beyond  it."  Nor  is  this 
any  new  dex  trine  in  that  court ;  for  it  was  form 
ally  promulirated  in  the  case  of  Witiiutn  v.  Iax 
(17  Serg.  &  llawle,  88).  at  a  much  earlier  period 
(1827). 

Several  objections  have  Ijcen  taken  to  the 
present  bequest  to  extract  it  fn)m  tlie  reach  of 
these  decisions.    In  the  drst  place,  that  the  cor 
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ponUion  of  tbe  citv  la  incapable  bj  law  of  tak- 
iDf  the  donation  for  tticta  tnuts.  This  objec- 
tion has  Ik-lh  already  sufflciently  rf  n- '.(o  red. 
In  tbe  next  place,  it  is  said,  that  the  beneticiar- 
les  who  are  to  receive  the  benefit  of  the  char- 
ity are  too  uncertain  and  indeflnitc  to  allow  the 
bequest  to  have  any  legal  effect,  and  hence  the 
donation  is  void,  ana  the  property  resoltato 
the  li<  ir«  And  in  support  of  tliis  Rrp:ument  we 
are  pressed  l>v  llie  argument  thai  charities  of 
mcb  an  iodcnnite  nature  are  not  giMxl  at  the 
common  law  (which  is  admitted  on  all  sides  to 
be  the  law  of  Pennsylvania,  so  far  as  it  is  ap- 
plicable to  it«  institutions  and  constitutional  or- 

fnnization  and  civil  rights  and  priviU  f^^c**),  and 
ence  the  charity  fails;  and  the  decision  of  this 
court  in  the  case  of  T/te  Irtistee*  of  the  PhUa- 
delphi'i  liitptuit  A$»onafi'»i  x.  Hari's  Extcutortt 
(4  Wheat.  K.,  1).  is  strongly  relied  on  as  fully 
in  point.  There  are  two  circumstances  which 
materially  distinguish  that  case  from  the  one 
now  before  the  court.  The  flretis,  that  that 
ruse  aroM'  under  the  law  of  Virtrinia,  in  which 
State  the  statute  of  43  Elizabeth  (ch.  4)  had 
been  expressly  and  entirely  abolished  by  the 
Lei^slalure,  so  that  no  aid  whatsoever  could  he 
denved  from  its  provisions  to  sustain  the  be- 
quest. The  second  is,  that  the  donees  (the 
tnislees)  were  an  luiincorporated  aswciation. 
which  had  no  capacity  to  take  and  hold 
the  donaUoo  in  sucoession  for  the  purposes  of  the 
triwt,  and  the  beneficiaries  also  were  unceriain 
103*]  and  indefinite.  *both  circumstances, 
therefore,  concarred;  a  donation  to  teustces 
incapable  of  taking,  and  beneficiaries  uncertain 
and  indefinite.  Tue  court,  upon  that  occasion, 
went  into  an  ^ahorate  examination  of  the  doc- 
trine of  the  common  law  on  the  subject  of  char- 
ities, antecedent  to  and  independent  of  the  btat- 
ote  of  48  Elizabeth  (ch.  4),  for  that  was  still  the 
common  law  of  VirLnnia.  L'pon  a  thorough 
examiiuiiiou  of  all  ilie  authorities  and  all  the 
lights  (certainly  in  no  small  degree  shadowy, 
obscure,  and  tfickering)  the  court  came  to  the 
conclusion  that,  at  the  common  law,  no  dona- 
tion to  charity  could  he  enforced  in  chancery, 
where  both  olf  these  circumtitances,  or  rather, 
where  both  of  these  defects,  oocnrred.  The 
court  said :  '  ^V(•  find  no  dictum  that  cliArilies 
could  be  established  on  such  an  information  (by 
the  Attomey-General)  where  the  conveyance 
W!us  defective  or  the  donation  wa*i  f-o  vaguely 
expressed  that  the  donee,  if  not  a  charity,  woulU 
he  incapable  of  taldnj;^.''  In  reviewinir  the  an- 
thorities  upon  that  occasion,  much  reliance  was 
piacetl  upuu  CbMMon'«  case  (ilobart's  Hep. .  130: 
S.  C.  cited  Dulieon  Chanties,  by  Bridgroan, 
868.  Moore,  R.,  888).  and  Piatt  v.  St.  JM»  Col- 
/^«,Cambridge (Finch.  Rep.,  221:  S.  C,  1  Caa. 
in  Chan.  R..  '^67;  Dolce  on  Charities.  Inr  Bridg- 
man,  379  -md  the  case  reported  in  1  Chancery 
Ciises,  But  these  cases,  aa  also  Flood » 

case  (Hob.  K,  186:8.  C.  1  Equity  Abrldg.,  05. 
pi.  6),  turned  upon  jx'culinr  circumstances.  Col' 
tuon'it  case  wmi  upon  u  devises  iu  15  Henry 
VIII. .  and  WM  before  the  statute  of  wills.  The 
other  cases  were  cases  where  the  donees  could 
not  take  at  law.  not  being  properly  described, 
or  not  having  a  competent  capacity  to  take,  so 
that  there  was  no  legal  trustee:  and  yet  the  de- 
vises were  held  good  as  valid  appointments  un- 
der the  statute  of  43  Elizabeth.  The  dict'im  of 
Lord  Loughborough  in  AUomey- General  v. 
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Botcyer  (3  Yes.,  714, 726),  was  greatly  relied  oo, 
where  he  says:  "  It  does  not  appear  that  this 

court  at  tlint  p  riod  (that  is.  before  the  statutr 
of  wills)  had  cognizance  upon  information  for 
the  establishment  of  charlnes.  Prior  to  tliettnie 
of  Lord  Ellesroere,  a-  f  ir  ;i.s  tradition  in  rim 
immediately  following  goes,  there  were  no  sucU 
informations  as  this  on  which  I  am  now  sittinr 
(an  information  to  e^^tablish  a  collegt-  under  u 
devise  before  the  statute  of  mortmain  of  \t  0«o. 
II..  ch.  30);  but  they  made  out  their  ease  as 
well  as  they  could  at  law."   In  this  suggestion 
Lord  I^oughborough  had  under  his  considers* 
tion  PortM^9  case  (1  Co.  Rep.,  16).     But  there 
a  devise  was  made  in  32  Henry  VIII..  to  tI  ^^ 
testator  s  wife,  upon  condition  for  her  to  gram 
the  lands,  &c..  in  all  convenient  speed  after  bis 
decease  'for  the  maintenance  and  con-  [*104 
tinuance  of  a  certain  free  school,  and  almsnu'Q 
and  almswomen  forever.    The  heir  entered  f(>r 
and  after  condition  broken,  and  then  conveyed 
the  same  lands  to  Queen  Elizabeth  in  34  of  W 
reign;  and  the  queen  I'nuiL^htan  information  of 
intrusion  against  Porter  for  tbe  land  in  the  same 
year.    One  question  was,  whether  tbe  devise 
was  not  to  a  superstitious  use. and  therefore  void 
under  the  Act  of  23  Henry  Vlll.  (ch,  2).  or 
whether  it  was  good  as  a  cliarttable  tMt.  And 
it  was  resolved  by  the  couii  that  the  use  was  a 
good  charitable  use,  and  that  the  statute  did 
not  extend  to  it.   8o  that  here  we  have  a  plain 
cajse  of  a  charity  held  good,  before  the  statute 
of  Elizabeth,  upon  the  ground  of  the  common 
law,  there  being  a  good  devisee  originally,  al- 
though the  condition  was  broken  and  the  use 
was  for  charitable  purp(jse?>  in  some  respects  in- 
definite.   Now,  if  there  wss  a  good  devisee  to 
take  as  trustee.  an<l  the  charity  was  good  at  the 
common  law,  it  seems  somewhat  difficult  to  say, 
why,  if  no  legal  remedy  wna  adequate  to  re- 
drcRs  it,  the  Court  of  Chancery  might  not  en 
force  the  trust,  since  trusts  for  other  spticific 
purposes,  were  then,  at  least  when  there  were 
designated  trustees,  within  the  joriadictiop  of 
chancery. 

There  arc.  however,  fUfta  nf  eminent  judges 
(some  of  which  were  commented  upon  in  the 
case  of  4  Wheirt.  R..  1),  which  do  certalnhp 
support  the  doctrine  that  charitable  uses  might 
be  enforced  in  chancery  upon  the  g^ieral 
jurisdiction  of  the  coArt,  independoitly  of  the 
statute  <  f  4:?  of  Eli/Jilx^th;  and  that  the  juri*^ 
diction  iiad  been  acted  upon  not  only  sal»> 
sequent  but  mteoedeDt  to  fhnt  atatnte.  0odi 
was  the  opinion  of  Sir  Joseph  ill  Jftff* 

V.  CoxtnteMof  Shaftthury  (2  P.  Will.  H..  ie9;8 
Eqult^r  Abridg.,  710,  pi.  2).  and  that  of  Lofd 
Northington  in  Atiorney-Oenernl  v.  Tancred  i\ 
Eden,  R.,  10;  S.  C,  Ambler  R.,  851:  1  Wni, 
Black.  R.,  90),  and  that  of  Lonl  Chief  JwH^ 
Wilmot  in  his  elaborate  judgment  in  Att^rrnrt; 
Oenfral  y.  Lady  Ztownrn^r (Wilmot's  Noiea,  j». 
1,  26),  given  after  an  examination  of  all  the  . 
leading  nuthorities.    Lord  Eldon.  in  the  At- 
torn* y-Gtncml  V.  The  Skihii4r'»  Companff,  i2  ■ 
Ru88.  R.,  407).  intimates  in  clear  tenna  hia 
doubts  whether  the  jurisdiction  of  chaaoery 
over  charities  arose  solely  under  the  statute  of 
Elizabeth:  suggesting  that  the  statute  lus  per-  : 
haps  been  construed  with  reference  to  a  mip- 
pose<l  anteoiKlent  jtnrisdictton  of  the  court,  by  | 
whicii  void  devises  to  charitable  purposes  w»ie 
sustained.   Sir  John  Leach,  in  the  ca^  of  a 
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chirittble  use  before  the  statute  of  Elizabeth 
iAttunitjf-frtnrrnl  v.  The  Matter  of  Brcnttroffd 
1  Mvlnc    Keen.  376).  said :  "  Although 
195*]  at*hl»tiine  no  legal  devise  could  be 
nuide  to  a  corporation  for  a  charitable  use,  yet 
luds  80  deviaed  were  in  equity  lx)und  by  a 
"TUt  for  the  charity,  which  a  court  of  equity 
voald  then  execute."    In  point  of  fact  the 
charity  wa*  so  decreetl  in  that  verj'  caw,  in  the 
I2ih  year  of  Elizabeth.    But  what  is  still  more 
important  is  the  declaration  of  Lortl  Kede-s- 
dik.  t  jjreat  judee  in  equity,  in  Thf  Attorney- 
'kneral  x.  The  Mnyor  of  Dublin  (1  Bligh.  K.. 
311  547.  18*27).  where  he  says:    "  We  are  re- 
fftmi  to  the  statute  of  Elizabeth  with  respect 
to  charitable  Uf"**,  aa  creating  a  new  law  upon 
the  robject  of  charitable  uses.    That  statute 
oohr  created  a  new  jurisdiction:  it  created  no 
3PW  law.    It  created  a  new  and  ancillary 
mripdiction,  a  jurisdiction  created  by  commis- 
ixi,  Jcc. ;  but  the  proceedings  of  that  commia- 
fioo  were  made  subject  to  appeal  to  the  Lord 
Chancellor .  and  he  might  reverse  or  affirm 
Thai  they  had  done,  or  make  such  onler  as  he 
mizfat  think  fit  for  reserving  the  controlling 
jTiri»<liction  of  the  Court  of  Chancery  as  it 
twted  before  the  passing  of  that  statute;  and 
there  CUD  be  no  doubt  that  by  information  by 
ifat  Attorney -General  the  same  thing  might  be 
dooc"    He  then  adds.  "  the  right  which  the 
Attorney  General  has  to  file  an  information,  is 
«  right  of  prerogative.    The  kiug,  as  parerut 
^rv9,  has  a  right,  by  his  proper  officer,  to  call 
ipon  tile  jyeveral  courts  of  justice,  according  to 
vbe  nature  of  their  several  jurisdictions,  to  see 
'•hat  right  is  done  to  his  subjects  who  are  in- 
'^mpetent  to  act  for  themselves,  as  in  the  case 
diarities  and  other  cust  s.  "    So  that  Lonl 
.rdBMisle  maintains  the  jurisdiction  in  the 
.TMdot  t«rma.  as  founded  in  the  inherent 
jqmttctian  of  chancery  independently  of  the 
ttbrtBof  48  Elizabeth.    In  addition  to  tin 
4lir  ud  doctrines,  tliere  is  the  very  rvcviw. 
of  The  Incorporated  Society  v.  Richanh 
T>-i:rv  &  Warren  R..  2.58),  where  Lord 
AiiC-  ..  'r  Sugrlen.  in  a  very  masterly  judg- 
a  full  survey  of  all  the  authorities, 
the  point  was  directly  before  him, 
doctrine  as  Ix>rd  iWlesdale.  and 
decide*!  that  there  is  an  inherent 
>n  in  equity  In  cases  of  charity,  and 
la  one  o'f  those  object*  for  which  a 
of  equity  ha.H  at  all  times  Interfered  to 
good  that  which  at  law  was  an  illegal  or 
il  gift ;  and  that  cafies  of  charity  in  courts 
ringland  were  valid  lnd<'iK'ndently 
i  ,  .    .-.as  to  thcstatiite  of  Elizabeth. 
Jvnti^e  Baldwin,  In  the  ca-se  of  T?ie  iciU 
Zane,  which  was  cited  at  the  bar  and 
at  April  Term  of  the  Circuit 
in,  in  1888.  after  very  extensive  and  leametl 
■Marchfa  into  the  ancient  English  authorities 
xi  Matntcst.  arrived  at  the  same  conclusion 
196*J  ♦in  which  the  District  Judge,  the  late 
"otttttd  Judge  ITopkinson.  concurred;  and 
«t  wphrfon  has  a  more  pointed  tjearing  upon 
eflem  case,  since  it  Ircluded  a  full  review 
Penri'.ylvanla  laws  and  doctrines  on  the 
Ml  ..f  (.h.iriiies. 
.'•It  very  strong  additional  light  has  been 
own  upon  thi"        rt  by  the  recent  publl- 
-HMM  cn  the  •  >ioners  on  tlie  public 

-^la  in  Englan<l,  which  contain  a  very 


curious  and  interesting  collection  of  the  chan- 
cen*  records  In  the  reign  of  Queen  Elizabeth. 
anfJ  In  the  earlier  reigns.  Among  the.se  are 
found  many  cases  In  which  the  Court  of  Chan- 
cery entertained  jurisdiction  over  charities  long 
before  the  .statute  of  43  Elizalxjth;  and  some 
fifty  of  these  ca.se8,  extracted  from  the  printed 
calendars,  have  been  laid  before  us.  They 
establish  in  the  most  satisfactory  and  conclusive 
manner  that  cases  of  charities  where  there  were 
trustees  appointed  for  general  and  indefinite 
charities,  as  well  as  for  specific  charities,  were 
familiarly  known  to,  ann  acted  upon,  and  en- 
force<l  In  the  Court  of  Chancery.  In  some  of 
these  cases  the  charities  were  not  only  of  an 
uncertain  and  indefinite  nature,  but,  as  far  as 
we  can  gather  from  the  Imperfect  .'Statement  In 
the  printed  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed,  or  the 
trustees  were  not  competent  to  take.  These 
records,  therefore,  do  In  a  remarkable  manner 
confirm  the  opinions  of  Sir  .Joseph  Jekyll, 
Lord  Northlngton,  Lord  Chief  Justice  Wilmot, 
Lord  Redeadale.  and  Lord  Chancellor  Sugden. 
Whatever  doubts,  therefore,  might  properly  be 
entertained  upon  the  subject  when  the  case  of 
The  Trusteed  of  the  Philadelphia  Baptist  An- 
sociation  v.  Hart's  Kreeutorn  (4  Wheat.,  1)  was 
before  this  court  (1819),  those  doubts  are  en- 
tirely removed  by  the  Uite  and  more  sati.sfactory 
sources  of  Information  to  which  we  have 
alluded. 

If,  then,  this  be  the  true  state  of  the  common 
law  on  the  subject  of  charities.  It  would,  upon 
the  general  principal  already  suggested,  be  a 
part  of  the  common  law  of  Pennsylvania.  It 
would  be  no  answer  to  say,  that  if  so  it  was 
dormant,  and  that  no  court  iwssessing  equity 
powers  now  e.vists,  or  has  existed  In  Pennsyl- 
vania, capable  of  enforcing  such  trusts.  The 
trusts  would  nevertheless  be  valid  In  point  of 
law;  and  remedies*  may  from  time  to  lime  bo 
applied  by  the  Legislature  to  supply  the  de- 
fects. It  is  no  proof  of  the  non-exi'stence  of 
equitable  rights  that  there  exist.s  no  ade(iuate 
legal  ivnu'dy  to  enforce  tliem.  They  may  dur- 
ing the  time  slumber,  but  they  are  not  dead. 

But  the  very  point  of  the  positive  existence 
of  the  law  of  charities  in  Pennsylvania,  h.is 
lx*en  (as  already  stated)  fully  recognized  and 
♦enforced  in  the  State  <-ourts  of  Penn-  [*197 
sylvania.  as  far  as  their  remedial  process  would 
enable  these  courts  to  act.  This  is  abundantly 
established  in  the  ca-scs  cited  at  the  bar,  and 
esiMJcially  by  the  case  of  Witman  v.  I^.r  (17 
Serg.  «.t  Hawle.  88),  and  that  of  Sarah  Zan*  '^ 
Will,  before  Mr.  Juntice  Baldwin  and  Jtidf/g 
Hopkinwm.  In  the  former  case,  the  court  said 
"that  it  is  immaterial  whether  the  person  to 
take  be  in  or  not,  or  whether  the  legatee 
were  at  the  time  of  the  be<iue8t  a  corporation 
capable  of  taking  or  not,  or  how  uncertain  the 
objects  may  Im?,  provided  there  Ik*  a  dis<Tftloji- 
ar>'  iK)wer  vestetl  anywhere  over  the  application 
of  the  testator's  lx>unty  to  those  objects;  or 
whether  their  corporate  designation  Ik*  mis- 
taken. If  the  Intention  sufficiently  appears  in 
ihebecpiest,  it  would  be  valid."  In  the  lattc-r 
case  certain  IxxpiestJi  given  by  the  will  of  Mrs. 
Zane  to  the  yearly  meeting  of  Friends  in 
Philadelphia,  an  unincorporated  as.s<Kiallon, 
for  purjM>ses  of  general  anil  Indefinite  charity, 
were,  as  well  as  other  bequests  of  a  kindred 
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nature,  held  to  be  good  and  valid;  and  were 
enforced  accordingly.  The  caBc,  then,  accord- 
ing to  I'Ur  J  uigmL'iit,  i-s  compk'tcly  clos<»d  in 
by  the  priucipies  and  authoriti(»  already  men- 
tioned, and  1b  that  of  a  valid  charity  in  Fenn> 
sylvania,  unless  it  is  icndcrtd  void  by  the  re- 
inaimng  objection  which  has  been  taken  to  it. 

This  objection  ia  that  the  foundation  of  the 
college  upon  the  principles  and  exclusions 
prescribea  by  the  testator,  is  derogatory  and 
ttottile  to  the  Christian  religion,  and  so  is  void, 
as  being  against  tlic  cominon  law  nnri  public 
policy  of  Pennsylvania,  and  this  lor  two 
reasons:  First,  because  of  the  exclusion  of  all 
ecclesiastics  Tni«-*-i(«naries,  and  ministers  of  any 
sect  from  holding  or  exercising  any  station  or 
duhr  in  the  college,  or  even  visiting  the  same: 
and  second,  because  it  limits  the  instruction 
to  be  given  to  the  scholars  to  pure  moralitv, 
and  Lrcnc-ral  benevolence,  and  a  love  of  truth, 
sobriety,  and  industry,  thereby  excludius.  by 
ImplicatloD,  all  instruction  in  the  Clirutlan 
religion. 

In  considering  this  objection,  the  court  are 
noi  at  liber^  to  travel  out  of  the  record  In  or- 

dr  r  to  ascertain  what  wcrr  tin  private  religious 
opinions  of  the  testator  (of  which,  indeed,  we 
can  Icnow  nothing),  nor  to  consid^  whether 
the  scheme  of  educafion  1y  liim  prescrilied,  is 
such  HA  we  ourselve."  should  approve,  or  as  is 
best  adapted  to  accomplish  the  great  aims  and 
ends  of  ediu  ation.  Xor  are  we  at  liberty  to 
look  at  general  cuobiderations  of  the  supposed 
public  mtercsts  and  policy  of  Pennsylvania 
upon  this  subject,  bcvond  what  its  constitution 
And  lawH  and  "judicial  decisions  made  known  to 
198*]  us.  The  question,  what  ♦is  the  public 
policy  of  a  State,  and  what  is  contrarj^  to  it,  if 
inquired  into  beyond  these  limits,  will  be  found 
to  he  one  of  great  vagueness  and  uncer- 
tainty ,and  to  involve  discussions  which  scarcely 
<wnie  within  the  range  of  jndicbd  dntywd 
functi(?i:s,  iiid  upon  whicli  men  may  and  will 
complexionally  differ ;  above  all.  when  that  top- 
ic is  connected  with  religious  polity,  in  a 
country  composed  of  such  a  variety  of  reliirious 
sects  as  our  country,  it  is  impossible  not  to  f(*el 
that  it  would  be  attended  with  almost  Insuper- 
able difSculties.  and  involve  differences  of 
opinion  almost  endless  in  their  varii^tv.  We 
disclaim  any  right  to  enter  upon  such  cxami- 
rMtio!i«,  yniid  what  the  State  constitulions, 
and  luw.s,  uud  decisions  mceiisarily  briug  be- 
fore us. 

It  is  also  fUiid,  and  truly,  that  the  Christian 
religion  is  a  part  of  ihu  common  law  of  Penn- 
sylvania. But  this  proposition  is  to  be  received 
with  its  appropriate  qualiflcatiouK,  and  in  con- 
nection with  the  bill  of  rights  of  that  State,  aa 
found  in  its  constitution  of  government.  The 
constitution  of  1790  (and  the  like  provision  will, 
in  sttbetance.  be  found  In  the  constitution  of 
1776,  and  in  the  existing  constitution  of  18JW) 
expressly  declares.  "  That  all  men  have  a  nat- 
ural and  indefeaalble  right  to  worriiip  A  i  m  if  hty 
God  according  to  the  tiictutesof  their  own  con- 
sciences; no  man  can  of  right  be  compelled  to 
attend,  erect,  or  support  any  place  of  worship, 
or  to  maintain  anrministry  against  his  consent; 
no  human  authority  can,  in  any  ca^^e  w  hatever, 
control  or  interfere  with  the  rights  of  con- 
pcienre;  and  no  preferpnce  sluill  ever  Ik-  given 
by  law  to  any  religious  establishments  or  modes 
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of  worship."  Language  more  comprehensive 
for  the  complete  protection  of  every  variety  of 
religious  opmion  could  scarcely  be  used;  and 
it  must  tiave  been  intended  to  extend  equallv 
to  an  eecta,  whether  they  believed  in  ChrU 
lianitv  or  not,  and  whether  they  were  .Jews  or 
infidels.  So  that  we  are  compelled  to  admit 
that  although  Cbrisfianity  be  a  part  of  the 
common  law  of  the  State,  yet  it  is  so  in  this 
quuiilied  sense,  that  its  divine  origin  and  truth 
are  admitted,  and  therefore  it  Is  not  to  be  ma- 
liciously and  openly  reviled  and  blasphemed 
against,  to  the  annoyance  of  believers  or  the 
injury  of  the  public.  Such  was  the  doctrine 
of  Iho  Supreme  Court  of  Pennsylvania  in  tV 
(Uyraff  v.  Tlie  CotnnioMceaith  (11  Serg.  A: 
Rawle.  894). 

It  is  unnecessary  for  us.  however,  to  considt  r 
what  would  be  the  legal  eflfect  of  u  devise  in 
Pennsylvania  for  the  cKtablishment  of  a  school 
or  college,  for  the  propagation  of  Judaism,  or 
Deism,  or  any  other  form  of  infidelity.  Such 
a  case  is  not  to  be  ])resumed  to  exist  in  a  Chris- 
tian country;  and  therefore  it  must  be  made 
out  by  clear  •and  indisputable  proof .  ['lOQ 
Remote  infi k  "u  t  or  possilile  results,  or  spec- 
ulative tendencies,  are  not  to  be  drawn  or 
adopted  for  such  purposes.  There  must  be 
plain,  positive,  an(l  exjires^  pTA  isIon.s.  demon- 
strating not  only  that  Christianity  is  not  to  be 
taught;  bat  that  it  is  to  be  imi)ugned  or  repu- 
diated. 

Now,  in  the  preMiut  case,  there  is  no  pre- 
tense to  say  thai  any  such  pcMiitive  or  exprcf-^ 
provisions  exist,  or  are  even  sharlowed  forth  in 
the  will.  The  testator  does  not  sny  that  Chris 
tianity  shall  not  be  taught  in  the  college.  But 
only  that  no  ecclesiastic  of  any  sect  shall  hold 
or  exercise  any  station  or  duty  in  the  college. 
Suppose,  instead  of  this,  he  had  said  that  no 
|ierson  but  a  layman  shall  be  an  instructor  or 
officer  or  visitor  in  the  college^  what  legal  ob- 
jection could  have  been  made  to  such  a  re- 
striction? And  yet  the  actual  prohibition  ia  in 
effect  the  same  In  substance.  But  it  is  asked : 
why  are  ecclesiastics  e.vcludc  l  if  it  is  not  be 
cause  they  are  the  stated  and  appropriate  preach- 
ers of  Christianity t  The  answer  may  be  given 
in  the  very  wonls  of  the  testator.  ' "  In  making 
this  r^rict ion,"  says  be,  "1  do  not  mean  to 
cast  any  reflection  upon  any  sect  or  pennn 
wlmt.MK'Ver.  But  as  there  is  such  a  mull  it  ud^ 
of  sects  and  such  a  diversity  uf  opinion  amonjr»t 
them,  I  desire  to  keep  the  tendn*  minds  of  ue 
orphans,  who  are  to  derive  advantage  from  this 
bequest,  free  from  the  excitement  which  clasii 
ing  doctrines  and  sectarian  controversy  are  ao 
apt  to  produce."  Here,  then,  we  have  the  rea- 
son given;  and  the  question  is  not,  whether  it 
is  satisfactory*  to  us  or  not;  nor  whether  the 
history  of  religion  does  or  does  not  justify  such 
a  sweeping  statement;  but  the  question  is, 
whether  the  exclusion  be  not  such  as  the  testa- 
tor had  a  ri^ht,  consistently  with  the  laws  of 
Pennsylvania,  to  mdntain,  upon  his  own  no- 
tions of  religious  instruction.  Supp(*st'  the 
testator  had  excluded  all  religious  inductors 
but  Catholics,  or  Quakers,  or  Swedenborgians; 
or,  to  put  a  stronger  case,  he  had  excluded  all 
religiouti  iuairuciurs  but  Jews,  would  the  be- 
quest have  been  void  on  that  accountf  Sup* 
pose  he  had  excluded  all  lawyers  ir  -.^l  pliv 
sicians,  or  all  merchants  from  being  iustructurs 
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or  Tintora,  would  the  prohibition  have  becu 
to  the  bequest?  The  truth  is.  that  in 
f mil  of  this  sort,  it  is  extremely  diftlcult  to 
dnw  any  Just  and  satisfactory  line  of  distinc- 
tkm  in  a  free  country  as  to  the  qualiticatious 
or  dijiquaHflcations  which  may  be  insisted  upon 
br  the  donor  of  a  charity  as  to  those  who  shall 
administer  or  partake  of  his  bounty. 

But  the  objection  itself  assumes  the  proposi- 
2O0*]lion  that  Christianity *is  not  to  Ik;  taught, 
bwaiwr  ecclesiastics  are  not  to  be  instructors 
eroAeers.  But  this  is  by  no  means  a  neces- 
iarr  or  legitimate  inference'  from  the  premis<'s. 
Wfcy  may  not  a  layman  instruct  in  the  general 
pckiciples  of  C  hrihtianity  as  well  as  ecclesi- 
There  is  no  restriction  as  to  the  relig- 
opinions  of  the  Instructors  and  of!icei"s. 
may  be,  and  doubtless,  under  the  aus- 

^        of  the  city  government,  thev  will  ul- 

wsjtbe,  men,  not  only  distinguished  for  learn- 
ing and  talents,  but  for  piety  and  elevated 
▼iitne.  and  holy  lives  and  cliaracters.  And  we 
cannot  overlook  the  blessings  which  such  men 
Iqr  their  comiiict.  as  wfll  as  their  instructions. 
OMJ.  nay  roust  impart  to  their  youthful  pupii.s. 
Why  may  not  the  Bible,  and  e8i>ecially  the 
New  Testament,  without  note  or  comment,  be 
read  and  taught  as  a  divine  revelation  in  the 
college — its  general  precepts  expoundiKl,  its 
efidoioeB  explained,  and  its  glorious  principles 
of  ownUty  inculcated?  What  is  there  to  pre- 
vest  a  woiJlc,  not  sectarian,  upon  the  general 
efideoces  of  Christianity,  from  being  read  and 
tni^tin  the  college  by  lay  teachers?  Certainly 
there  is  nothing  in  the  will  that  proi?cril)e!j 
fMb  studies.  Above  all,  the  the  testator  posi- 
tMtj enjoins, ' 'that  all  the  iustnictorsand  teach- 
«nra  the  college  shall  take  pains  to  instil  into 
tta  minds  of  the  scholars  the  purest  principles 
«f  BUcmlity,  so  that  on  their  entrance  into  active 
fliltt«ETnmy  from  inclination  and  habit  evince 
tiwmnTi  III  I  towanis  their  fellow-creatures,  and 
a  lore  of  truth,  sobriety,  and  industry,  adopt- 
ing at  the  some  time  such  religious  tenets  as 
tbcir  matured  reason  may  enable  them  to  pre- 
fer." Now.  it  may  well  be  asked,  what  is 
in  all  this,  which  is  positively  en joineil, 
snt  with  the  spirit  or  truths  of  Chris- 
r?  Are  not  these  truths  all  taught  by  Chris 
tiadty.  although  it  teaches  much  more?  Where 
cat^  purest  principles  of  morality  be  learne<l 
W  dekny  or  so  perfectly  as  from  the  New 
Tabnent?  Where  are  benevolence,  the  love 
of  trath,  sobriety-,  and  indastr^.  so  powerfully 
•ad  irresistibly  inculcated  as  m  the  sacred  vol- 
oatf  Tike  testator  has  not  said  how  these 
giMt  prindples  are  to  be  taught,  or  by  whom, 
except  it  be  by  laymen,  nor  what  books  are  to 
kyHdlo  exphun  or  enforce  them.  All  that 
HMPgitber  from  his  language  is,  that  he  de- 
wed to  exclude  stK^tarians  and  sectarianism 
fnm  the  college,  h>aving  the  instructors  and 
pflfeen  free  to  teach  the  purest  morality,  the 
jlOVKof  truth,  sobriety,  and  industry,  by  all  ap- 
meaua;  and  of  course  incluiling  the 
surest,  and  the  most  impressive.  The 
then,  in  this  view,  goes  to  this, — 
tliat  the  testator  has  totally  omitted  to 
i^ivvide  for  religious  instruction  in  his 
XOl*]  *schemeof  education  (which, from  what 
'ieabeen  afavadj  said.  Is  an  inadmissible  iuter- 
ryMitioo).  or  that  it  includes  but  partial  and 


im|x  rfect  instruction  in  those  truths.  In  cither 
view  can  it  Ix;  truly  .said  that  it  contravenes  the 
known  law  of  Pennsylvania  upon  the  subject 
of  charities,  or  is  not  allowable  under  the  ar- 
ticle of  the  bill  of  rights  already  cited?  Is  an 
omission  to  provide  for  instruction  in  Chris- 
tianiiy  in  any  scheme  of  school  or  college  edu- 
cation a  fatal  defect,  which  avoids  it  accord- 
ing to  the  law  of  Pennsylvania?  If  the  in- 
struction provided  for  is  incomplete  and  im- 
{H'rft  ct,  is  it  equally  fat«l?  These  questions 
are  propounded.  l)ecause  we  are  not  aware 
that  anything  exists  in  the  constitution  or  laws 
of  Pennsylvania,  or  the  judicial  decisions  of 
its  tribunals,  which  would  justify  us  in  pro- 
nouncing that  such  defects  woulA  be  so  fatal. 
Let  us  take  the  case  of  a  charitable  donation  to 
tench  the  poor  orphans  reading,  writing,  arith- 
metic, geography,  and  navigation,  and  exclud- 
ing all  other  studies  and  instruction:  would 
the  donation  \ye  void,  as  a  charity  in  Penn.syl- 
vatiia,  as  being  deemed  derogatory  to  Chris- 
tianity? Hitherto  it  has  been  supposed  that  a 
charity  for  the  instruction  of  the  poor  might 
be  good  and  valid  in  England  even  if  it  did 
not  go  beyond  the  establishment  of  a  grammar 
school.  And  in  America,  it  luis  l)een  thought, 
in  tlieal>senceof  any  express  legal  prohibitions, 
that  the  donor  might  select  the  studies,  as  well 
as  the  cla.sses  of  persons,  who  were  to  receive 
his  bounty  without  being  compellable  to  make 
religious  instruction  a  necessar}'  part  of  those 
studies.  It  has  hitherto  been  thought  sufficient, 
if  lu'  does  not  require  anything  to  be  taught 
inconsistent  with  Christianity. 

L<»oking  to  the  objection,  therefore,  in  a  mere 
juridical  view,  which  is  the  only  one  in  which 
we  are  at  liberty  to  consider  it,  we  are  satisfied 
that  there  is  nothing  in  the  devise  establishing 
the  college,  or  in  the  regulations  and  restrictions 
containeti  therein,  which  are  inconsistent  with 
the  Christian  religion,  or  are  opposed  to  any 
known  |>olicy  of  the  State  of  Penn.sylvania. 

This  view  of  the  whole  matter  renders  it  un- 
necessary for  tis  to  examine  the  other  and  re- 
maining question,  to  whom,  if  the  devi.se  were 
void,  the  property  would  Ixrlong.  whether  it 
would  fall  into  the  residue  of  the  estate  de- 
vised to  the  city,  or  become  a  resulting  trust 
for  the  heirs-at-law, 

t'i>on  the  irhole,  it  w  the  unanimouti  ojnnion 
of  the  court,  that  the  ikrree  of  the  Circuit  Court 
of  Pt  niuiyltnniti  di^mvuriny  the  bill,  ought  to  be 
affirmed,  and  it  i$  accordingly  affirmed,  ttiih 
ootts. 
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This  cause  came  on  to  be  heard  on  the  tran- 
scri|)i  of  the  record  from  the  Circuit  Court  of 
the  L'nited  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  lierc  ordereti, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be.  and  the  same  is  hereby  affirmed,  with 
costs. 

ntod-«  How.,  322  :  9  How.,  80:  17  How.,  884.  8B7, 
308  :  24  How..  .W:  7  Nyall.,  12.  14:  17  Wall.,  334:  5 
Otto.  300;  llOtto.  366;  Taney.  359. 3«2:1  Wall.,  Jun., 
216 ;  3  Woods,  45M,  460,  477, 
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JOHN  L.  OHAPHAK,  PUUntif, 


HBNKY  H.  FORSYTH  and  THOMAS 
LIMERICK.  Merchants  and  Copartnere, 
under  and  by  the  firm,  name  and  stjle  of 
F0R8TTH  ^  LDISRICK,  DtfeiidanU. 

B  inkvupt  Ast—fidueiary  debts  eontracted  before 
pttMnags  of,  no  objection  io  diW/tnrge  for  oOier 
debt* — omisMion  to  state  fidueUiry  nature  of 
debt  in  tcliedule  will  inmlicVite  discharge — 
debt  proved  ami  divi^h  /td  paid,  eistoppd — re- 
covery of  fi^idary  debt  after  ^Uecharye, 

rn<l<T  the  laU'  Runkrupt  Act  of  tin-  T'nitfd  Statt'6, 
the  f  xlfitttiee  of  a  fl'lueiary  cleht,  coiitnictvd  In-for© 
the  nnssa^feof  the  net,  crmstituteH  no  oti.V-ctlon  to 
theniK<"har^  of  the  debtor  from  oIIkt  <lt  l»t«. 

A  factor,  who  n'ceJves  the  money  of  hi«  prin- 
cipal, is  not  a  fiduciary  within  the  meaning  or  tbo 
act. 

A  bankrupt  is  bound  to  state,  upon  his  schedule, 
the  nature  of  a  debt  if  it  be  a  flduciary  one.  Should 
he  omit  to  do  so,  be  would  be  irulltv  of  a  fraud, 
and  bisdtschanre  will  not  avail  him  ;  but  if  a  cred- 
itor, in  such  case,  prove*  his  debt  and  reoeives  a 
dividend  from  the  estate,  he  Is  estopped  from  after- 
wards saying  that  bis  debt  was  oot  within  the  law. 

But  If  the  flduciary  creditor  doe*  not  prore  bis 
debt,  tie  may  recover  it  afterwarda,  from  tiiedl^ 
ehiqred  baokrupt,  by  showtay  tint  tt  was  within 
uie  exceptions  of  the  act. 

THIS  case  came  upon  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  ftatea 
for  the  District  of  Kentucky. 
The  record  was  as  follows: 
The  followinL:  statement  of  questions  and 
points  of  law  which  arose  in  this  case,  and 
the  Rdfonmment  thereof  into  the  Sapreme 

Cotirt  of  the  rnitfd  Slntes  fOT  decMon  WaS 
ordered  to  be  entered,  to  wit: 

**  This  was  an  action  of  atenmipeit  for  the 
proceeds  of  I'iO  bales  of  cotton,  shipped  to  and 
M)lcl  by  defendants,  as  the  property  of  the 
plaintiff,  tlie  defendtnt  liaving  been  a  factor. 
&c. 

The  defendant.  Forsytli,  pleaded  he  had 
been  duly  discharj^  as  a  bankrupt,  on  hit 

own  voluntary  petition. 

To  tuis  the  plaintiff  replied;  the  replication 
203*]  was  demurred  to. and  *upon  the  hearing 
and  argument  of  the  demurrer,  which  pre- 
sented tne  whole  case,  the  following  questions 
of  law  arose,  and  ou  which  tlM  Judges  were 
oppoaed  in  opinion: 

let.  OouTdT the  defendant  be  discharged,  as  a 
bankrupt,  from  any  part  of  his  debts,  on  his 
own  petition,  when  be  was  indebted,  in  a  fidu- 
ciary capacity,  in  part,  within  Uie  exception  in 
the  first  lion  of  the  bankrupt  law;  that  Is, 
were  all  persons  indebted  excluded,  that  held 
and  owed  monejrs  in  the  capacity  of  tmsteee  (as 
acla*w),  from  the  Iw'nefit  of  the  act,  althouch 
ttiey  owed  other  debts  besides  the  moneys  held 
in  trust? 

2.  Is  a  commission  merchant  and  factor  <  who 
sells  for  others),  or  indebted  in  a  fiduciary  ca- 
pacity, within  the  net.  provided  he  withholds 
the  money  received  for  property  sold  by  him. 
and  which  property  was  sola  on  account  of  the 
owner,  and  the  money  veodved  on  the  owner's 
account? 

8d.  Whether,  when  the  decree  of  discharge, 
and  the  regular  certificate  of  beint:  a  bankrupt,  i 
have  been  obtained  without  contest  iu  thel 
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District  Court,  they  are  conclusive  and  binding 
on  all  persons  named  as  creditors  by  the  bank- 
rupt in  his  petition  and  list  of  creditors:  and 
whether  a  creditor,  who  did  not  prove  hi^ 
debt,  and  wliich  tlie  bivnkrupt  owctl  said  cre<l- 
itors  in  a  fiduciary  capaci^,  can  come  into 
court,  and  sue  the  bankrupt  for  such  fidtiriary  . 
debt,  n(  t withstaudiuiif  the  decree  of  disciiarg© 
and  certificate,  the  debt  havtag  been  set  forth 
in  the  petition  and  list  as  an  ordlnaiy  dbbt.  i 
not  due  in  a  flduciary  character.  ' 

Which  divisions  of  o])inion,  at  the  request 
of  the  plaintiff,  are  certified  to  the  Supreme 
Court  of  the  United  States,  for  their  opinion 
and  certificate  on  the  three  questions  on  whir  Ii 
the  judges  of  Uiis  court  were  oppoaed  in 
opinion.  | 

The  ca<^?  was  submitter!  upon  the  following  I 
printed  arsruments  by  Mr.  Morehead  for  the 
plaintiff,  and  Mr.  laughborouffh  for  the  de- 
fendant: 

This  was  an  action  of  aeeumpeit  for  the  pro- 
cee<i<  of  150  bales  of  cotton,  shipped  to  md  i 

sohl  by  the  defendant,  a*:  tin-  pro|>erty  of  the 
plaintiff,  the  defendant  iiavmg  fx.'en  a  factor, 
&c. 

Upon  a  demurrer  to  the  replication  to  the 
plea  of  the  defendant,  Forsyth,  three  questions 
arose : 

1.  On  the  first  question  the  counsel  for 
Chapman  does  not  propose  to  submit  argu 
ment.  The  only  authorities  of  which  he  is 
aware,  that  liear  materially  on  the  poiat,  are 
the  dedsions  on  the  cireaits,  and  with  them 
the  court  is  familiar. 

*2.  On  the  second  a  ueation,  the  under-  [*20  4 
signed  would  remark,  that  Che  words  of  the 
statute,  "  while  actinsr  in  any  other  fiduciary 
capacity,"  would  seem  to  have  been  iuaerted 
expressly  to  embrace  all  other  cases  of  tmsl  be- 
sides those  specifically  mentioned.  A  factor 
with  goods,  and  money  in  his  hands  l>elonging 
to  his  principal,  is  in  estimation  of  law.  a  tnis* 
tee.  His  relation  with  the  principal  is  a  fiduciarv 
relation.  The  language  of  tlie  act  is  extremely 
comprehenaiTe,  and  it  is  contended  that  tiie 
case  under  conslderaUon  is  within  the  equity 
of  It. 

3.  The  opinion  of  the  late  Jud/fe  Thompson 
in  the  matter  of  Brown,  settles  that  a  fiduciary 
creditor  may  or  may  not,  at  his  election,  come 
in  under  the  bankruptcy,  and  if  he  declines  to 
do  so,  his  debt  is  not  diiacharged.  8o  at  least 
the  underrfgned  understands  the  ofHiUoa  as 
given  in  the  public  prints,  notbaving  seen  any 
authoritative  report  of  the  CSM. 

It  is  submitted  that  such  Is  the  true  doctrine 
on  the  subject  * 

J.  T.  MouEUEAD,  for  Chapman. 

The  questions  presented  in  tliis  case  arise 
under  the  late  bankrupt  law  of  the  United 
States. 

1.  Tie  first  has  already  been  considered  In 
many  of  the  cirruits,  Hnd  several  of  the  mem- 
ijers  of  this  court  liave  pronouncetl  opinions 
upon  it. 

It  is  contended  by  the  cotms^-l  of  Fhrityth  et 
III.,  that  the  exception  in  the  first  section  of 
the  Bankrupt  Act,  in  reference  to  flduciary 
debts,  is  of  such  debts,  not  of  tlie  persons  owing 
them,  if  they  owe  other  debts  which  have  not 
arisen  from  a  breach  of  trust  since  the  passage 
of  the  act.   In  tiiis  case  the  debt  arose  prior 
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to  tbe  jwaaa^  of  the  act.  This  has  beuu  held 
to  be  tDe  oorreet  exposition  of  the  act  in  the 
Ohio  circuit  <yfiitter  nf  L^n-tl.  5  Law  Reporter, 
in  the  New  Vork  circuit  by  the  late 
Jodfe  Tbwnpaon  in  The  Matter  of  Brown  (5 
Uw  Jteporter.  258).  and  in  the  Massachuseii-* 
tircuii.  in  Tfu  Uaittr  of  Teht/ett«  (5  Law  He 
pcvter.  259  )  Decisions  have  bven  made  in 
other  circuits,  of  which  the  coodmI  has  not 
ma  reports  in  prim. 

This  question  has  doubtless  been  maturely 
na*iderwl  by  all  the  members  of  this  court, 
and  tlie  counj!«l  for  Forsyth  would  not  hope 
to  exhibit  any  new  views  of  the  subject. 

i.  The  debt  of  a  commercial  factor  to  his 
principal  b  not  an  excepted  debt.  These 
liitnrN  are  of  varinu.s  kinds,  and  the  case 
ti05*]  *does  not  state  whether  the  factor,  re- 
»pertiDir  whom  the  qaestfon  is  asked,  acted 
uAfS  an  ordinary  or  a  (hi  rndnre  commis-siou; 
s  poinU  perhaps,*  worthy  of  cooaideration. 

Ths  excepted  debt  is  one  whidi  lias  arisen 
"inconsequence  of  a  defalcation  as  a  public 
flfioer,  or  as  executor,  administrator,  guaxdi&n, 
ortnisiee,  or  vhile  acting  in  any  other  Hdadary 
capacity."  These  expressions  are  not  appro- 
pnaie  to  commercial  aHairs.  "  Defalcation  " 
bodfattrily  imd  to  express  the  misapplication 
pf  the  funds  with  which  he  is  intrusted  by  a 
public  officer,  or  some  express  trustee.  l>oes  a 
conuBiaiioo  mercliaBt  act  in  any  other  such 
t'iuciary  cajw^ity  a^*  is  meant  by  the  act? 
Til-  term  fiduciary  is  a  legal,  not  a  commercial 
ocr  It  has  a  comprehensive  import,  which 
c^y  c^ven  to  it  without  including  a  mer- 
ciatile  debt;  and,  according  to  the  course 
cf  trade  in  this  country,  a  veiy  eomiaon  mer- 
Guuik  debt. 

A  very  large  proportion  of  the  debts  which 
i-iTf  lieen  discharge* i  l>v  tlu-  courts  under  the 
Utokrupt  law.  are  the  debts  of  factors  to  their 
t'nncipals.  Millions  have  been  so  dischargcil, 
'  liicli  will  Ije  revived,  if  this  court  shall  decide 
(km  to  be  fiduciary,  within  the  meaning  of  the 
ad 

3-  Upon  the  la«t  point  it  is  ( ontendt^  that 
tbe  pioceedingi  in  banJuuptcr  in  the  District 
Oovt,  wImo  in  conltormHy  to  the  act.  are  asnlt, 
the  de<  i/«ion  nf  which  l>y  the  de<:ree  of  bank 
niplcf .  and  the  discliargo  of  the  applicant,  is 
toedftilit  upon  the  partMS tliereto,  who  are  the 
{•  tiiioner  himself  and  ift  lea.st  all  such  of  Ids 
crcditQn  as  are  named  in  tiia  list,  and  to  whom 
aodBeis  gHen. 

Soch  Is  the  nature  of  the  proceedini";  author- 
ind  by  the  act.  Prottsis  is  to  be  serveil  uj>on  the 
cnditor.  or  •  iioti<^  in  writin;^  sent  to  him.  In 
•T-Tt.  the  proceeding*is  a  suit  by  the  debtor 
Viio^t  his  creditors  for  a  discharge. 

It  was  not  necessary  for  the  applicant  to  have 
•tiled  in  his  iy?tition  the  nature  or  origin  of  the 
<iebt.  It  was  enough  that  he  stated,  as  in  this 
CMS,  the  name  of  his  creditor,  hi.s  residence, 
sad  th»'  amount  due  to  liinL  See  the  first  sec- 
tion of  the  act. 

What  is  a  fiduciary  debt  may,  in  a  given  case, 
be  a  natter  of  doubt.  This  contest  shows  it. 
$bdl  an  appficant.  acting  upon  lib  best  lights, 
•latittg  the  name  and  residence  of  his  cn  diior. 
sodtte  sum  doe  to  him,  and  expressly  sum- 
Mtec  him  tn.  to  contest,  if  he  chooses,  be 
prejndSced  because  he  has  not  denoniinale<l  the 
dfbc  fiduciary,  when  he  and  his  counsel  did  not 


deem  it  to  be  so?  Shall  the  creditor  thus  notified 
lie  by,  and.  after  the  adjudicatioo  of  the  Dis- 
trict *Court.  come  forward  with  the  ob-  [*206 
jections  which  he  should  have  made  there? 

The  certificate  of  the  District  Court  is  made 
conclusive  everywhere,  except  in  cases  where 
there  has  been  fraud,  or  the  willful  concealment 
of  property.  Fraud  is  not  suirijesteil  here.  The 
expressions  of  the  act  in  conferring  jurisdiction 
upon  the  District  Court,  and  in  ileclaring  the 
effect  and  concludTeness  of  its  adjudicaaons, 
are  most  broad. 

The  District  Court  had  jurisdiction  to  grant 
or  refuse  the  discharge  of  Forsyth.  Tlie  exer- 
dae  of  this  jurisdiction  involved  the  considera- 
tion of  the  question,  whether  the  e.\istencc  of 
the  del)t  to  Chapman  was  a  Ijar  to  tlic  discharge. 
Contest  might  have  been  made  in  the  District 
Court  on  that  groand,  and,  it  is  contended, 
should  have  Ix  cn  made  there. 

The  decree  of  discharge  having  been  made  by 
the  District  Court,  is  it  not  to  be  held  that  the 
(]uestions  now  nuule  have  been  already  decided 
between  these  parties,  by  a  court  of  competent 
jurisdiction?  P.  8.  Louorborouoh. 

Mr.  Justice  M'Leak  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  n^.^>nnpnt  for  the  pro- 
ceed.s  of  bales  of  cotton,  shipped  to  and  sold 
by  defendants  as  the  property  of  the  plaintiff, 
the  defendants  beintr  factors.  The  defendant, 
Forsyth.  ]>leaded  that  he  had  been  duly  dis- 
eliar^e<l  as  a  bankrupt,  on  his  own  voluntary 
petition  A  replication  was filed,  to whkah there 
was  a  demurrer. 

The  suit  was  brought  in  the  Circuit  Court  for 
the  District  of  Kentucky ;  and  on  the  argument 
of  the  demurrer  the  following  points  were  made, 
on  which  the  opinions  of  the  judges  were  op- 
posed ;  and  at  the  request  of  the  partus  the  points 
were  certified  to  this  court. 

1.  "  Could  the  defendant  be  discharged  as  a 
bankrupt  from  any  part  of  his  debts  on  his  own 
(X'tition,  when  he  was  indelited  in  a  fiduciary 
capwity.  in  p;irt.  within  the  exception  in  the 
first  section  of  the  iiankrupt  Law;  that  is,  were 
all  persons  indebted,  excluded,  that  held  and 

owed  moneys  in  the  capacity  of  trustees  (as  a 
class),  from  the  benefit  of  the  act,  although  they 
owed  other  del)ts  besides  the  moneys  held  in 
truBtt 

3.  "  Is  u  commissiou  merchant  and  factor, 
who  sells  for  others,  indebted  in  a  fldudaaT 
cai)!icity  within  the  act.  ])rovided  he  withhoicfs 
the  money  received  f<»r  jiroperty  sold  bv  him, 
and  whic'h  property  *\\  as  sold  on  ac-  r'*2U7 
count  of  the  owner,  and  the  money  received  on 
the  owners'  account. 

3.  "  Whether,  when  the  decree  of  discharge 
and  the  regtilar  certificate  of  being  a  l)anknipt, 
have  been  obtained  without  contest  in  the  Dis- 
trict Court,  they  are  conclusive  and  binding  on 
all  persons  named  as  creditors  by  the  bankrupt 
in  his  petition  and  list  of  creditors;  and  whether 
a  creditor,  who  did  not  prove  his  debt,  and  to 
whom  the  bankrupt  was  indebted  in  a  fiduciary 
capacity,  can  come  into  court  and  sue  the  bank- 
rupt for  such  fiduciary  debt,  uotwith-standing 
I  the  decree  of  discharge  and  certificate,  the  dei>i 
I  havmg  been  set  forth  in  the  pelidcMi  voA  list  as 
an  ordinary  debt,  not  dne  In  a  flduciaiT  dharac- 
Iter." 
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These  quc8ti(nis  are  far  less  important  than 
they  would  have  l>een  had  Uie  liankrupt  law 
nnf  born  repealed.  But  they  are  still  important 
ttJs  ullecting  a  large  class  of  citissens,  and  to  a 
large  amount. 

TIu;  first  section  of  the  bankrupt  law  pro- 
vides that,  *'all  pereons  wlmtsoever,  rcsidinj^  in 
any  State,  territory,  or  district  of  the  United 
States,  owintr  debts  which  shall  not  have  been 
created  iu  consequence  of  the  defalcation  as  a 
public  oflBcer,  or  as  executor,  administrator, 
guardian,  or  trustee,  or  while  actiiig  in  any 
ottaor  fiduciary  capacity. "  shall,  on  aoompliaoce 
with  the  i  t'i^iiisites  of  the  bankrupt  ]ftW»  be  en- 
titled to  a  discharge  under  it. 

The  debts  here  tpecMed  are  excepted  from 
the  operation  of  the  act.  Thi-  •  xri  ption  applies 
to  the  delHa  and  not  to  the  person,  if  he  owe 
other  debts.  The  language  is.  all  permns  ow- 
ini^  debts,  not  of  the  desoriptinn  named,  mav 
apply,  &c.  Now.  an  indebinieui  l)y  an  indivin- 
lUu,  IM>t  created  ji-s  above  stated,  is  within  the 

Srovisionsof  the  act,  altltough  lie  m:iv  bf  under 
duciary  obligutiun.  ThisisUie  natural  import 
of  Uie  pioviiion.  and  it  is  austained  by  reason. 
It  was  proper  tlmt  ( 'onjrrpss  should  not  relieve 
from  debts  whit  ii  hud  been  incurred  by  a  viola- 
titm  of  goo<l  faith,  whilst,  from  other  obliLra- 
tlons  a  full  dischaige  tothesame  person  should 
be  given.  But.  to  nave  refused  a  discharge  be- 
cause the  individual  owed  a  fiduciary  debt, 
would,  bj  withholding  a  geoeral  privik^,  have 
fmpendded  a  penalty  to  a  peattnmaaction  with- 
out notice.  That  this  consideration  Influenced 
the  Lq^ialature  is  shown  by  the  fourth  section, 
whidi  provides,  **that  no  peraon  who  after  the 
passage  of  the  act  shall  apply  tniBl  funds  to  his 
own  use."  shall  be  ditsclmr^ed.  Mow,  if  a  per- 
son who  owed  a  fiduciary  debt  was  not  entitled 
to  a  discharge  from  other  drbts  by  the  first  sec- 
tion, this  provision  was  ust  leKs.  A  misapplica- 
tion  *of  trust  funds,  declared,  covers 
the  enumerated  cases  in  the  first  section.  But, 
whilst  the  first  section  only  withholds  from  the 
jurisdiction  of  the  Bankrupt  Court  fiduciary 
debts,  the  fourth  declares  that  If  such  debts 
have  been  coutracted  subsequent  to  the  law,  the 
individuals  shall  not  be  discharged.  From  this 
provision  the  strongest  implication  arises,  that 
if  the  fiduciary  debts  were  contracted  before  the 
ptMfjqg  of  the  act,  the  ]>etitioner  would,  for  i 
Other  obligations,  be  entitled  to  a  discharge.  1 
Vlewii^,  then,  the  first  and  fourth  sections  of 
the  act.  we  are  tIj*  opinion  that  fiduciary 
debts,  contracted  beloi-e  the  pasaatfe  of  the  act, 
coostltnte  no  otijeetion  to  a  discharge  of  the 
same  person  for  other  debts. 

The  second  point  is,  whether  a  factor,  who 
retains  the  money  of  his  principal,  isafldudary 
debtor  within  the  net. 

If  the  act  einbrnce  such  a  debt,  it  will  be  dif- 
ficult to  limit  its  application.  It  must  include 
all  debts  arising  from  agencies:  anrl  indeed  all 
cascH  where  Uie  law  im|)li(>s  an  obligation  from 
the  trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on 
which  the  law  could  operate.  In  almost  all  the 
commercial  transactions  of  the  country,  confl- 
deno!  is  reposed  in  the  punctuality  and  integrity 
of  the  debtor,  and  a  Tiolation  or  these  is.  In  a 
Commercial  sense,  a  disrtgard  of  a  trust.  But 
this  is  not  the  relation  8p(Mien  of  in  the  first  sec- 
lUm  of  tlie  act 


The  cases  enumerated.  "  the  defalcation  of 
a  public  oflnoer,"  "executor,"  "admlnistntor." 
"guardian."  or  "trustee,"  are  not  cases  of  im- 
plied,but  special  trusts,  and  the  "other  fiduciary 
capacity"  mentioned,  must  mean  the  same  ckus 
of  trusts.  The  act  speaks  of  technical  trusts, 
and  not  those  which  the  laws  implies  from  the 
contract.  A  factor  is  not,  therefore,  witlihi  the 
act. 

This  view  fs  strengthened,  and.  indeed,  made 
conclu^«ive,  by  the  provision  of  the  fourth  sec- 
tion, which  declares  that  no  '  'merchant,  banker, 
factor,  broker,  underwriter,  or  mu^ne  inrorer,'* 
shall  hp  entitlpfi  tn  n  rii'^cliarre.  "  who  has  not 
kept  proper  Ixxjks  of  accounts."  In  answer  to 
the  second  questioa.  thm.  we  say.  that  a  factor, 
who  owes  hi"^  i  rinripnl  money  received  on  tlie 
H  ile  of  hia  goudfi,  is  nut  a  fiduciary  debtor  with- 
in the  meaning  of  the  act 

Tlic  anfrvver  {>f  the  first  question  lcnd.<!,  nfco^- 
sMirily,  to  the  answer  of  the  third.  For  if  fidu- 
ciary debts  are  not  w  i  t  ]  1 1  ri  the  act,  ft  discharge 
can  in  no  respect  affect  the  interest  of  the  tidu 
ciarv  creditor.  Without  his  consent,  it  is  clear 
the  Bankrupt  Court  can  take  no  jurisdiction  of 
his  debt.  And,  althoucrh  the  bankrupt  mav  in 
elude  the  *debl  in  his  schedule,  and  the  [*liOi) 
discharge  may  be  general,  yet  as  the  law  gave 
the  court  no  juriscuction  over  thedi^  it  is  not 
discharged. 

Tin  fourth  section  provides,  "that  the  dis- 
charge and  certificate,  when  duly  granted, 
shair  in  all  courts  of  justice,  be  deemed  a  full 
and  c  k  li^rli.inre  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt,  which 
are  provable  under  the  act,  and  may  be  pleaded 
as  a  complf'te  bnr,"  S:r. 

Now.it  Ls  supposed  that,  if  a  fiduciarv  debt, 
within  the  act,  be  placed  upon  his  sdiedtile  bv 
the  bankrupt,  that  it  is  incumheiit  on  thr  r-n-d- 
ilor  to  preserve  his  right,  by  showuiff.  before 
the  Baakrupt  Court,  the  nature  of  his  debt 
And  that,  consequently,  should  he  fail  to  i4[v 
pear  after  notice,  he  will  be  barred,  as  other 
cre<litor>>,  by  the  discharge. 

The  bankrupt  is  bound  to  sliow  on  his  scbf  «l- 
uie  the  nature  of  his  debts,  ai  least  so  fur  n»  to 
enable  the  court  to  take  jurisdiction  of  them. 
If,  for  instance,  he  owe  a  debt  as  executor,  and 
he  state  it  on  his  schedule  as  an  ordinary  debt, 
he  conunits  a  fraud  on  the  law,  and  the  dis- 
charge cannot  avail  him.  If,  in  this  respect, 
he  suppress  tlie  tnilb  or  atate  fdaebood,  be  is 
;.;uiUy  of  fraud,  and  thii  nwj  1»  abownaf^st 
his  discliarge. 

Bat  as  the  discharge  operates  only  on  debts^ 
contnu*  vie,  which  are  provable  under  the 
act.  it  IS  said  that  couiseut  cannot  include  fidu- 
ciary debts. 

Su(  h  debts,  without  tlie  assent  of  the  creditor, 
are  clearly  not  within  the  act.  But  if  his  debt 
shall  be  found  on  t  lie  schedule,  and  he  not  only 
proves  it  but  receives  his  proportionate  share  nf 
the  dividend,  he  is  estoppied  from  saying  that 
it  was  not  within  the  law.  He  is  a  privileged 
creditor,  and  is  not  bound  by  the  bankrupt  Irw. 
but  he  may  waive  his  privilege.  As  a  (  rediior, 
he  has  a  riirht  to  come  into  the  Bankrupt  C  ourt 
and  claim  ibis  dividend.  He  does  not  establish 
his  claim  as  a  fiduciary  one,  but  as  a  debt 
"provable  wi;ljiii  the  -latiUr  "  And  having 
done  this,  he  can  never  controvert  the  discharge. 

From  theie  oonirideritioiu,  we  am  lead  to  aay, 
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in  aDswrr  to  the  third  qiiei^tioD,  that,  unless  a  | 
Mueianr  creditor  shall  come  into  the  Banknipt  I 
Cbart,  prove  his  debt.  &c..  he  is  not  bound  bv  ] 
tbf  dijcharjre.  but  may  sue  for  and  recover  his 
dpU  fn»m  the  disohargeii  bankrupt,  by  showing 
Tint  it  was  within  one  of  the  exceptions  of  the  i 

tint  KCtlOD.  j 

C1t*d-5  Otto.  TW :  1  Bank.  ReR..  32 :  2  Bank.  Uetr.,  | 
« :  3  EJank.  Reif..  *64  :  •>  Bunk.  U<  k-.,  351.  ^^2 :  s  Bank. 
B« .  :  1  Ben.,  H.i2 ;  o  Bis*.,  :127-JC» :  rt  Blatchf 

M:  17  Blauhf.,  105.  aSl :  lt«  Blutolif.,  25,  536. 


210^  •PETER  HARMONY  et  al..  Claim- 
ants of  the  Brig  Malek  Adhel, 

t. 

THE  UNITED  STATES. 

THE  UNITED  STATES 
r. 

THE  CARGO  OF  THE  BRIG  MALEK 
ADHEL. 

Idto  protfct  coinmeree  and  puntjth  piracy — fmiz- 
vre.  detention  atulcondfmnationof  tewel  under 
— nbat  itfU  juitify — prf>ce*'(la  of  mle — di*trHfU- 
Ami  in  divert  tiou  ufcou  rt — the  icord ' '  piratiad  " 
dffineti — condemnation  of  cargo  not  justified 
undtr  tfte  act — rtwi*  in  admiralty  in  ditcretion 
nf  court — ineidenUil  notier  of  on  appeal — 
rhert  owner*  of  cary^i  inwjcent,  coat*  throien  on 
(utel. 

rn<ier  the  Act  of  ConKTf*s9  of  March  3,  1819  (ch. 
3k  3U0l,  to  protect  the  wnimcrce  of  the  United 
Statfii  &nd  punish  the  crime  of  piracy,  any  armed 
Tt-wl  may  l>c  ««>iw."«l  and  l)n>UKht  In,  or  any  vensel 
'\»  whert-of  may  t>c  armed,  and  which  otiall 
save  attempted  or  committed  any  piratical  aKres- 
riOQ,  aeuvla.  restraint,  depredation,  or  seizure  upon 
*nj  ttmel;  and  such  ofTendin>f  vessel  may  he  con- 
kmoed  and  smld,  the  proc«.'e*la  whereof  to  be  dls- 
trt:>ute4l  t)etwe(-n  the  United  States  and  the  captors, 
a  tbc  <ll»tTeti<in  of  the  wurt. 

Itiano  iiuitter  whether  the  vessel  be  armcHl  for 
iiffrnii^  or  defense,  provide*!  she  commits  the  un- 
■♦fu!  a»-t«  »|>fclfiea. 

Tn  brinr  a  veeael  within  the  act  it  is  not  neces<<ary 
itAi  tbvTv  should  l»e  either  actual  plunder  or  an  in- 
tent to  plunder;  if  the  act  be  committed  from  hat- 
f  1.  nr  an  abu«e  of  power,  or  a  spirit  of  mischief,  it 

7b»-  word  '*  piratical "  in  the  act  is  not  to  Ix*  lim- 
:Ufi  In  its  construction  to  such  acts  as  b}'  the  laws 


of  nations  are  denominated  piracy,  but  Includes 
such  as  pirates  are  in  the  habit  of  couunittinir. 

A  piratical  aKirression,  scurch,  restraint,  or 
seizure  Is  as  niucn  within  the  act  as  a  piratical  dep- 
re<latlon. 

The  Innocence  or  iprnoranee  <m  the  part  of  the 
owner  of  these  prohibited  acta,  will  not  exempt  the 
vessel  from  condemnation. 

The  ctmdem nation  of  the  carg^o  Is  not  authorized 
by  the  Act  of  IxW. 

Neither  does  ilie  law  of  nations  rcrmire  the  con- 
demnation of  the  iMinfo  for  petty  offenses,  unless 
the  owner  thereof  co-operates  in,  and  authorizes  the 
unlawful  act.  An  exception  exists  in  the  enforce- 
ment of  beillKerent  rights. 

Costs  In  the  admiralty  are  In  the  sound  discretion 
of  the  court ;  and  no  appellate  court  should  Inter- 
fere with  that  discretion,  unlew  under  peculiar  cir- 
cumstances. 

AlthouKh  not  fieriu  the  proper  subject  of  an  ap- 
peal, yet  they  can  lie-  taken  notice  of  Incidentally^ 
as  connected  with  the  principal  decree. 

In  the  prcMM'nt  rase,  as  the  Innocence  of  the  own- 
ers was  esUibllshed,  It  was  pro^ver  to  throw  the 
costs  upon  the  vefwl,  which  was  condemned, 
to  the  exclusion  of  the  cargo,  which  was  liberated. 

THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  Xkiited  States  for  the 
Disiricl  of  Maryland,  having  originated  in  the 
District  Court. 

On  or  about  the  80th  of  June.  1840.  the  brig 
Malek  Adhel  »iiile<l  from  New  York  bound  to 
Guayamas,  in  Cnlifornia.  under  the  command 
of  Joseph  Nunez.  The  vessel  was  armed  with 
a  cannon  and*some  ammunition,  and  [*21 1 
there  were  also  pistols  and  daggers  on  board. 
It  appeared  from  the  evidence,  which  is  herein- 
after narticuhirly  Ret  forth,  that  she  stopped 
several  vessels  upon  the  high  seas,  and  at  length 
put  into  the  port  of  Fayal,  where  she  remained 
for  some  days.  Departing  thence,  she  arrived 
at  Bahia,  in  Brazil,  about  the  twenty-first  of 
August,  1840.  where  she  was  seized  by  the  En- 
terprise, a  vessel  of  war  belonging  to  the  Unit- 
ed Slates,  and  sent  into  the  port  of  Baltimore 
for  adjudication.  A  lil)el  was  there  filed  against 
vessel  and  cargo  upon  five  counts,  all  founded 
upon  the  Act  of  Congress  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  the 
crime  of  piracv,  passed  on  the  3d  of  March, 
1819  (ch.  76. '  200.)  Two  other  counts  were 
afterwards  added  in  an  amended  information, 
charging  the  acts  complaine<l  of  to  have  been 
done  in  violation  of  the  laws  of  nations. 

A  claim  wa.**  filed  for  the  brig,  her  tackle, 
apparel,  furniture,  and  cargo,  on  behalf  of 


.—A»  to  piratt*  ntui  jtirncu.  'if^nltimt  nf,  and  ' 
tmrt  Ikitile  f<>r.  see  uote  to  United  States  v.  PaU  • 
r.l  WlK.*aU,  «!0. 
HemL—Ailmiratty. 

I'Tfcf,  b  linliU  fur  titcenmrifM  and  mypUf*  for,  and 
fvptirv  to  a  »hip,  and  ft>r  thi  conduct  and  actA  of  the 
mmUr  anft  mnrinfrf. 

Tkere  ia  no  iloubt  that  the  owner  Is  personally  lla- 
U>  for  necetwrleH.  and  re(>alrH  made  to  a  ship,  by 
<a#rof  th«?  master.    Wet>«rtL'r  v.  Seekuinp,  2  Biirn.  , 
k  AW...TiS  ;  Gmcle  v.  Palmer,  s  Wheat.,  «J6;  The  t 
Sathaniei  Hooper.  3  Sumn..  570;  H(K>le  v.  O rover- | 
#aa.  1  Pranch.  214;  Mclntyre  v.  Brown.  1  Johns., 
to:  Klelne  v.  Tatara.  2  Ciall..  <tl.  7<t. 

ThF  owner  Is.  of  courw.  liable  unless  the  credit 
kclTen  Ui  others.  the  captain  is  liable  if  he 
MWtS  the  repairs,  unless  the  credit  is  tfiven  to  the 
tmmu.    Eaaery  v.  Oo»»l»,  .*>  Carr.  &  Paj-nc,  358  ;  Cox 

^'nr  neceaMTjr  8uppli<«  to  a  veflsel.  the  owner. 
oaMer  and  duutarer  are  all  llalde ;  and  the  remedy 
icainct  eaok  ramalos  flrood,  unless  <n-edlt  t)e  iriven 
■ij  ooe  eicloriv»ly.  Hensbaw  v.  Rollins,  6  Miller, 
1a.m. 

TWowmr,  who  ha.s  the  mere  leiral  title,  but  not 
tt»r  roatrol  and  mana(;vment  of  the  vesHcl,  or  the  j 
•l»ht  to  receive  her  freiybt  and  earninirs*  is  not  re-  I 


spoiigible  for  sup}>iies  and  neit-Hf.Mries.  Imtr  v. 
Bayard.  4  Watts,  i  Ser8r.,SJ«);  Vallego  v.  Wheeler. 
Cowp.,  143:  Hallett  v.  Columbian  Ins.  Co..  8  Johns.. 
809:  Cherlot  v.  Barker.  2  Johns..  340;  Reynolds  v. 
Toppan.  Vi  Mass..  37U. 

Who  Is  to  be  regarded  as  contracting  party, 
and  owner,  pr<i  hnc  vice,  for  the  voyajfe.  Hrig'irs  v. 
Willian)Ron,  7  Barn.  &  Cress.. :«:  Jennintrs  v.Grif- 
miiH.  Ryan  &  Mo(Mly,  4.1;  Reeve  v.  Davis.  1  Adolph. 
Jc  Ellis,  312;  Wendover  v.  Hoiret>oom.  7  Johns.,  :}(i«: 
lieonanl  v.  Huntlntrton,  15  Id.,  2H8:  Thorn  v.  Hicks, 
7  Cow.,  «M7:  H.  Black.,  114,  117  (n>:  7  Terra,  ;HW ; 
Dean  v.  M'Ghle,  4  BIiir..  45;  8.  C,  12  B.  Mo<»re,  1K5; 
Shin  Blaireau,  2  Cranch,  240;  Mercadler  v.  Ch^-sa- 
i)eake  Ins.  Co.,  8  CYanch,  39:  Taifffand  v.  Lorinjr.  HI 
Mass..  :«6;  Oliver  v.  Green,  3  Mass.,  133;  Fletcher 
v.  Braddlck.  5  Bos.  &  Pull.,  182. 

If  the  purehjiscr  of  a  vessel  has  a  rljrht  to  control 
the  vessel  an<l  rei't'ive  her  earnlnirs,  he  will  b<'  lia- 
ble for  supplies,  thoufrh  the  vendor  had  the  posw'S- 
sion,  and  actually  receives  the  eamincrs.  Flanderv 
v.  Merritt,  3  Barb..  201. 

The  iH'nwm  owning  the  lK»neflclal  interest,  thoujrh 
not  the  lejnil  title,  will  be  liable,  ytmder  v.  Lam- 
beth, 7  B.  Mon.,  589. 

The  weifrht  of  our  American  decisions  has 
been  In  favor  of  the  position,  that  a  mort(rairc><- 
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-District  Court,  U.  8. 


Peter  HarmoDj,Leouardo  Swarez,  and  Bernard 
Orduun. 

The  evidence  produced  upon  tlie  trial  in  the 
District  Court  will  Ite  recapitulated  wiien  the 
proceedings  before  the  Circuit  Court  are  stateii; 
under  whif  h  evide  nce  the  case  was  argued,  to- 
gether with  the  following  admifigiou  of  the 
procton  for  the  United  States: 

UnitedSlatee  ) 

V.  V 
The  Malek  Adhol  and  carg'o. ) 

The  proctors  of  the  United  States  in  this  case 
admit,  for  Uie  purpoeet  of  this  case,  and  to 
Lave  UiC  saine  effect  as  if  fully  proven,  that  the 
claimants  were,  when  the  jlalek  Adhel  left 
New  York,  the  exclosiye  owners  of  that  vefisel, 
nnd  were  such  owners  during  the  perimi  the 
acta  stated  in  the  informal  ion  are  alleged  hy  the 
United  States  to  have  lyeen  done.  And  they 
also  admit  that  the  claimants  never  contem- 
l)late(l  or  authorized  said  acts.  They  further  atl- 
mit  that  the  equipments  of  the  said  vessel  when 
she  left  New  York,  and  ever  afterwards,  were 
the  usual  equipnienf^  of  n  vessel  of  her  class, 
on  an  innocent  commercial  voyage  from  that 

Strt  to  Guayamas.  the  voyage  stated  in  the  ev- 
ence  in  this  case.        HATit*t  WHiiiiAMfl, 
and  KiA  T  unv  .T<ii(N<rix, 
Proctors  for  the  United  States. 
Baltimore,  15  June,  1841. 
The  District  Court  condemned  the  vessel,  re- 
stored the  cargo  to  the  claimants,  apportioned 
a  part  of  the  costs  upon  the  claimants,  and 
direcfed  the  residue  to  be  deducted  fiotn  the 
212*]  proceeds  of  the  property  'condemned. 
Both  parties  appealed  from  this  decree;  the 
claimants  from  the  condemnation  of  the  vessel, 
and  the  United  States  from  that  part  of  it  wluch 
restored  the  cargo. 

The  cause  came  before  the  Circuit  Court 
upon  tlie  evidence  w  hich  had  been  given  be- 
fore the  District  Court  (reduced  to  writing  bv 
consent),  and  uix)n  additional  endence  wriicn 
is  set  forth  in  the  following  deposition.  It  was 
oorroborated  in  its  main  pcnnts  by  the  evidence 
of  two  other  person^ 

John  Myers,  a  w  itness,  produced  and  exam- 
ined on  the  pBXl  of  the  United  Btates^deposes  as 

follows : 

That  he  was  not  first  mate  when  he  joined 
the  Malek  Adhel;  Peterson  wius  first  mate; 
witness  jomed  her  23d  June,  1840.  On  Friday, 


afterwards,  Peterson  came  on  board,  hauled 
the  vessel  oat  into  the  stream.   On  Snnday. 

Captain  Nunez  tf)ld  Peterson  to  co  on  shore  on 
account  of  a  quarrel;  Peterson  was  intoxicated: 
witness  was  t&en  made  first  mate;  witBess  toM 
the  captain  that  one  of  the  crew  (W.  1^ 
Crocker)  was  competent  to  go  out  as  second 
mate,  nnd  he  was  then  promoted  to  that  office. 
On  Tuesday.  30th  .Tune,  t(X)k  pilot,  j^ot  under 
weigh  about  ten  or  eleven  o'clock  that  day,  and 
went  to  sea:  discharged  the  i)ilot  on  afteniooD 
of  same  day;  fourth  or  fifth  day  out.  raptain 
said  the  chronometer  wouldn't  si>eak.  had  for- 
gotten to  wind  it  up;  on  the  sixth  of  July,  sa'* 
a  vessel  standing  to  the  northward,  and  we 
the  eastward,  five  or  six  miles  apart :  ran  down 
to  the  vessel  and  bove  maintonsail  back;  ran  {<:• 
leeward  and  then  to  windward  of  her,  and  Qrvd 
a  blank  cartridge;  hailed  the  vessel  and  asked 
"where  from?"  they  said  from  Sav.inn:?!,. 
bound  to  Liverpool;  we  hailed  her  again,  and 
told  her  to  send  her  boat  alongside;  she  sent  her 
boat  with  four  men  and  an  officer,  and  tli;  j 
came  alongside:  Captain  Nunez  astsed  if  they 
had  a  chronometer:  officer  In  the  boat  said  he 
did  not  know  whether  they  had  or  not ;  wouM 
go  on  board  and  see ;  went  on  board  and  re- 
turned in  about  half  an  hour  with  a  dirODOm- 
eter;  brought  it  on  l)oanl.  and  while  we  were 
regulating  our  chronometer,  our  captain  and 
four  men  went  on  board  the  other  vessel,  which 
was  the  Madras,  of  Hull;  captain  stayed  •  n 
Ixiard  a  short  time  and  then  returned;  they  th<  a 
took  their  chronometer  and  returned  to  their 
vessel,  the  Madras;  while  we  were  hoisting  our 
boat  up  and  securing  her,  the  Madras  made 
sail;  as  soon  as  the  bcwt  was  securetl.  wr  mnto 
leeward  some  distance,  and  fired  another  hUak 
cartridge,  but  not  In  the  direction  of  the  Mad- 
ras, and  then  proceeded  on  our  own  cour>^< . 
Next,  about  *9ih  or  10th  July,  a  vessel  1*213 
was  standing  to  the  westward,  we  to  the  east- 
ward; captain  said  he  would  run  after  the  v(v- 
sel  and  catch  her,  as  he  wauled  to  send  a  letter, 
to  New  York;  made  sail  after  her,  and  flndlDg 
we  did  not  come  up  very  fast,  we  fired  a  blank 
cartridge;  thwy  still  not  taking  any  notice.  o!ir 
captain  told  the  men  to  load  a  gun  with  shot;] 
loaded  the  mm  with  shot  and  tired,  wlicn  the 
other  vessel  hove  her  maiotopsail  back;  we 
were  about  half  a  mile  Amri;  we  both  had  our 
American  flag  flying  at  first;  when  the  second 


of  a  ship  out  of  p<)!»e!>rtion  is  ii<it  llahli'  for  re- 
pairs  or  neccssariiw  procurc<i  on  tli<'  order  of  the 
master,  and  not  upon  thr  pmtiinlai  t  n-dit  of  the 
mortaaffee,  who  was  not  \n  tin-  n-c-L-ii't  of  tlic 
freiaBt:  tbouirh  the  rule  is  othtTwirH-  wlu-n  the 
BBOTigaKe^  is  In  possession  and  the  \esvsel  is  eni- 

Iiloyed  In  hlsw-rviee.  M"Int\  re  v.  S<'ott.  Johns., 
58;  Champlin  v.  Ihitlor.  1m  PW;  Kintf  v.  Kraiik- 
Hn,  2  Hnll.  N.  V.,  1;  H.rl.tH  k  \  .  Tucker,  2  Hull. 
N.  Y..  121;  Tucker  v.  HulhnK-ton,  15  Mtusii.,  471: 
Colson  V.  Boiiy^ev,  6  Greenleaf.  474;  Win.slow  v. 
Tarl>ox,  It*  Me.,  lai:  Cutler  v.  Thurio,  3)  1>1.,  213: 
Tiord  V.  FewuHon,  »  N.  H.,  3S():  .Mih)  v.  8pInola,  4 
Hill.  177;  H  SerK.  i  Hawle.lls;  Cutler  v.  Ihurlo, 
:;n  Mc..  213;  Hr'>'>k>  v.  Bondsjiv.  17  Pick..  441: 
M«raiti  e   V.  II iiiitiii^rtoii,   15  .loluiH.,  2!kS;  P'isher 

V.  WiliinK.  >-'^  l'"*- 

A  inortKiiKt'or  III  pos-icssion  of  «  \  es^'l  nuiy  j)led|jire 
the  fn  iRht.  Keith  v.  Murdoch,  Whciit.  Dig., 
pi.  11:7  Cow.,  (iKT;  ItiuK  \  .  Fninklin,  U  Hall.  1;  9  N. 
H...'W>:  Hesketh  v.  .Stevens  7  llarh.,  iN'* ;  Uaker  v. 
Buckle.  7  J.  B.  Moore,  :U'.»;  Twent \  imiii  v.  Hurt,  1 
Starkle.  :cw. 

A  vendee  of  a  ship,  whatever  tn^u liable  title  iniifht 
e.\ist  in  him.  IS  not  lialih-  for  sui'pHc:*  furnlshe(l  be- 
fore iiui  leyai  tlti«  was  couveyeil  tu  liiiu,  aud  mg- 

t40 


The  charterer  !**  owner  iiru  Itnc  vic€,  for  tlie 
age,  and  liable  for  suppliefl.  Cowp.,  u:i:  1  .!< 
25» :  H  .Johns..  272 :  16  Mass..  336 ;  o  Bos.  Pull. 


istered  In  the  manner  prescribed  by  the  reiristr; 
acts,  and  when  he  wus  unknown  to  the  tradeamaD 
who  sup|ilii  li  th(!  tiiaterials.  HarrinKtOD  V.  I^T,  3 
ihnK..  Ill*;  Irving  v.  Hichnrd.son, 2  Baru.&  Adniph., 

m. 

\o\- 
ohe-  , 

8tr..  li-)l  ;  C  utler  v.  WInsor.  6  Pick..  :B5  :  Thon  i - 
Hon  v.  Hanjilt<»o,  12  Pick.,  42S ;  Tucker  v.  n»Jthii_'- 
ton,  1.")  Mass.,  4^1;  3  Kont  (3th  Kd.-.  i:j»k-13J>;  Thoii,|  - 
son  V.  Shaw.  4  Orwnl.,  2^ ;  Hullet  v.  Coi.  Ins.  C<j . 

8  .Johns.. 

Hut  the  owner  will  Ik>  liable  if  he  receives  a  por- 
tion of  the  earninir.a.  Skoltleld  v.  Potter.  I^w  Hop.. 

'  July  184!».  I).  H.t:  The  Nathaniel  Hot>^»or,  .i  Suran.. 

I  575;  Arthur  \ .  The  «'a-^-iu-^,    Story  C.  l.'.,  92-iM. 

I     But  not  when  lie  receives  a  proportion  of  I'l" 
profits  for  the  us*-  of  the  voasel.  or  a  dett  rni  n  > • 
9uni.  Cutlur  v.  Wiosor,  6  Plck^  385  :  Tliomu»uu  « . 
H  iiiuUKm,  vt  Ptekn  4m;  Porrjr    Osborne,  ft  Plek^  | 

The  hirer  of  n  veswel  on  eliures,  and  not  tlH>  ri  i  - 
erul  ownei-s.  will  \w  liable  to  the  owner  of  wood* 
used  for  the  benefit  of  the  vessel,  if  he  huve  thepo~ 
I  iieiMiou  and  entire  oootrol  and  direction  of  the  ve»-i 
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I'hM  WW  fired.  Captain  Nunez  ordered  the  Mex- 
ic4n  or  Columbian  fla>;  to  be  hoisted ;  we  then 
bailed:  they  said  they  were  from  Liverpool, 
bound  fo  Charleston;  her  name  was  the  hrif^ 
Sullimi:  she  was  an  American  vessel;  had 
•'Sullivan.  New  York,"  on  her  stem;  hailed 
brr.  and  told  her  to  send  a  boat  alongside; 
while  they  were  cf*ming.  our  captain  told 
Martin  (called  Peter  Rol^erts  in  the  shipping 
•rticks)  to  tell  the  crew  not  to  speak  any  En- 
fii*h,  while  the  boat  wjis  alongside;  this  order 
th^  captain  flrst  told  him  in  Spanish,  then  in 
Eofli^h;  when  the  boat  came  alongside,  they 
t«ked  where  we  were  from ;  captain  told  Mar- 
tin in  Spanish,  to  say,  we  wejje  from  Vera 
<'ro2,  bound  to  Barcelona,  and  out  forty-live 
davfi;  Martin  did  so;  our  captain  then  told  him 
wt  wanted  some  lamp  oil;  the  officer  in  the 
<>iber  boat  said  he  did  not  ktiow  whether  they 
liad  any.  bnt  he  would  go  on  board  and  see: 
wh?n  they  reached  their  own  vessel,  they 
hni<*d  their  boat,  and  proceeded  on  their 
f'nirw;  we  had  lamp-oil  sufficient  to  last  us 
tvelre  months;  after  they  proceeded  on  their 
ciurfte.  we  made  sail  likewise;  ran  to  leeward 
ud  fired  a  shot  at  her;  this  flre  our  captain  or- 
drred  Martin  to  make;  he  (Martin)  generally 
•rtid  as  g\inner.  Martin  belonged  to  Malaga, 
aad  spoke  SpHnish;  at  the  time  of  second  tire 
th*  vessels  were  about  un  eighth  of  a  mile 
iptrt,  hailing  (iistance;  we  then  kept  on.  and 
she  did  the  aame;  the  gun  was  tired  at  her;  we 
vffp  then  standing  to  eastward,  she  to  west- 
ward; did  not  see  where  the  ball  struck. 

The  next  vessel  we  saw  and  spoke  was  the 
Ten  Brothers;  this  was  two  or  three  days  after 
with  the  Sullivan;  passeil  her  without 
ijnhing.    Next  vessel  we  met,  was  the 
It.  of  Newcjvslle.  England;"  spoke  her; 

English  colors;  hailed  her.  and 
to  Mud  her  boat  alongside;  she  did  so. 
Xvnesaiked  if  they  had  a  chronometer:  they 
4id  Ihej  had  none;  they  were  out  of  water, 
ad  wanted  bread;  we  gave  them  two  simill 
hareb  and  some  bread,  by  our  captain's  orders ; 
»» went  on  our  course,  '  The  next  vessel  we 
214*]  met  was  the  San  Domingo,  'two  days 
ifiswanb;  our  capLtin  was  acuuainted  with 
tht ptHenireTs  on  board:  he  askea  ihem  to  dine 
vlkifaB.  which  they  did;  after  they  left,  Cap- 
tlliHMMS  told  witness  that  the  passenger  had 
a  slaYer,  and  was  just  returning  from  a 


prosperous  voyage;  the  vessel  belonged  to  Ter- 
ceira,  one  of  the  Western  Islands;  she  was  Por- 
tugese; we  laid  together  that  night,  and  the 
next  morning  the  Portugese  sent  on  board  of 
us  to  buy  provisions;  we  then  parted  company, 
and  two  or  three  days  after,  went  into  Fayal ; 
Nunez  said  his  intention  in  going  to  Fayal  was 
to  repair  the  vessel  and  get  his  chronometer 
rated;  remained  there  five  or  six  days;  had  one 
carpenter  employed  four  days,  who  did  some 
slight  work;  he  made  a  side  ladder  and  some 
awning  extensions,  and  put  her  to  her  head  to 
find  out  leak.  The  principal  leak  was  about 
eight  or  ten  inches  above  the  water  line; 
the  vessel  leaked  at  sea,  but  not  at  Fayal; 
leaked  as  bad  after  we  left  there  as  she  did 
l)efore;  the  place  of  the  leak  discovered  at  Rio: 
there  never  having  been  oakum  at  all  in  that 
part  of  the  seam,  could  put  a  knife  in  the  seam; 
leak  aime  into  cabin ;  that  leak  was  not  stopped 
at  Fayal. 

We  took  in  at  Fayal  potatoes,  bread,  and 
beef,  for  the  use  of  the  crew ;  we  also  took  in 
j  two  men  as  passengers,  and  a  cabin  lioy;  one 
of  the  passengers  was  named  Silvio  and  the  other 
I  Curry;  the  boy  is  here;  the  last  I  saw  of  the 
'  pa«<sengers  was  at  Rio;  got  under  way  from 
Fayal  on  Tuesday ;  do  not  know  whether  Nunez 
I  knew  the  two  passengers  before  he  saw  them 
I  at  Fayal;  came  to  anchor  and  waited  until 
Wednesday;  there  was  a  pleasure  party  to  come 
I  on  board  to  sail  about  the  harbor;  in  attempt- 
I  ing  to  tack  she  missed  stays,  captain  at  the 
I  helm;  missed  stays  a  second  time;  we  were 
about  twenty  yards  from  the  rocrks;  Nunez 
;  knew  nothing  of  the  usages  of  an  American 
vesM'l  ln'fore  wi-  U-ft  New  York;  I  always 
worked  the  ve.«*sel  my.self ;  Nunez  might  have 
known,  but  he  did  not  speak  English  well 
enough  to  make  the  men  understand.  After 
the  sailing  mutch  alK)ui  tin;  harbor,  we  left 
Fa^'al  wiijj  the  whaling  ves.»H?|  Minerva,  from 
[  New  Ik'dford ;  Nunez  went  on  boani  of  her  and 
took  the  chronometer  to  have  it  rated;  had  had 
nothing  ilone  with  it  at  Fayal;  Nunez  knew 
I  nothing  about  managing  a  ehrononieler,  though 
it  isa  captain's  duty.    Captain  Nunez  remainctl 
on  board  the  Minerva  five  or  six  hours;  he  went 
I  on  shore  at  Fayal  before  we  had  our  sails 
furled:  he  went  m  a  shore  boat.    After  Nunez 
I  came  from  the  Minerva  we  made  sail  and 
'  proceeded  on  our  course;  he  brought  chro- 


•1  flpRMXt  V.  Donncll,  :S6  Maine,  185;  Btnerjr  v. 
Heraey.  4  Grcwnl..  407. 

Bat  aoi  where  the  owner  retains  such  control, 
atf  Urasand  pars  the  inostor  and  crew.  1  Johns., 
2«:  I  ^intr.  Sumn.,  hm:  8  \Viient.,  U32;  4 

^m/k.(  .  .  478;  l.lConn..  299. 

r  hirc«  thf  {KtHjiession,  com- 
<n  of  the  («hip.  for  the  voyaice. 
!n  r.  .intl  l.<»  r)-><|Kins[blo  for  tlie 
i  mnriiicn*:  utu\  th««  g»'n- 
.    lor  the  non-«lellvcTV  of 
.'uikIs  IcMt.   2  lirod.  Jc  iiliiK., 
-  If  .        Pitkin  v.  liralnerd. 

••.  13  Conn.,  299; 
iiolds  V.  Tnppan. 
»  Greenleuf,  4(r7 ; 
1.1  .    >    I    .  ..  i;  Calvin  V.  Ncw- 
Tr,«  Bticb.(N.  8.1,  1«U;  Plckinan  v.  Woods,  6 

•  MMnchiMetta,  the  charterer  of  a  vessel  Is  de- 
H  to  ftO  tbeowni-r.  In  respect  to  the  rospoosi* 
for  enilx!ixl<  '.  lic>  crew,  in  case  be 

.-4tei  tiM  vesf  .  .1      ^     .11  expense.  Revised 
■tiles  of  ms.  par.  1,  c.  .ti,  i  H. 
I  cassof  atMndonmeiit  to  indctiinities.  tliu  latter 
>tn«  try  rotation  oimcrs  from  the  time  of  the 

WAKD  9.  U.  8.,  Book  11. 
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'taoa  v.  > 

<  Icr  T.  CJark 


I  lorn,  on  account  of  which  the  abandonment  wim 
made;  and  tiicy  are  consequf-ntly  littl)lt'  for  all  n*- 
]  Pairs  and  iiecesi-ary  c.xpi'iis*'*^  liicuried  after  tlio 
I  loss.  I*nite<l  Iiih.  Co.  v.  Uoliinsoti,  2  Cai.,  280;  .Sumo 
I  v.. Scott.  1  Johns..  IIW;  Ilcade  v.  Comrafrc-ial  Ins.  Co., 
,3  John?*.,         2  limeriflr.  Asstir,,  m,  m:  i'othier 
«'oMtruet  d' Assurance,  N..  IJW;  Lee  v.  Uoardman,  :i 
.MaM..  417. 

1  The  owners  of  a  ship,  as  well  as  the  raflster,  are 
I  responsible  for  the  jfood".  which  they  have  iinder- 
I  taken  to  carry,  if  stolen  or  einliezzled  hy  the  crew, 
i  or  liy  any  other  per»oh.  ihouifh  no  Inult  or  mtgW^ 

Kence  may  l)e  iiiiput^ible  to  tliem.  ShielTcIln  v. 
I  Harvey,  H  Johns.,  170;  Watklnson  v.  I<au)rhton,  8 

Johna.  S13. 

The  responsililllty  of  the  f)wners  for  the  acts  of 
the  master  is  not,  however,  unlveraal ;  but  In  con- 
fined to  caaes  within  the  scope  of  the  authority 
confided  to  lilm.  Ileynolds  v.  Toppan,  15  Masn., 
:nO:  The  K<>l)eeca.  Ware.  188;  Druid,  1  Uoti.  Adm.. 
aOI:  The  Waldu,  4  Vol.  Law  Hep.,  JlSi:  The  Urig 
Casco,  Ih.,  471. 
They  are  not,  therefore,  liable  for  acts  of  piracy 

!  committed  by  blm.    Dioa  v.  The  Owners  of  the 
KevetiKc,  3  \Va«li.  C.  C.iBSt;  The  Dundee,  1  llagg. 

\  Adm.,  100,  113, 130. 
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nomet«r  with  him;  neit  day  we  saw  a  veMel 
215*1  'standing  to  westwarcl  with  all  sail  aet. 

{jroing  uin  t  tly  beiore  the  wind  ;we  were  standing 
to  aouUiwarcl;  NuneK  oniered  to  chase  her; 
findinf?  we  did  not  oome  up  very  faat  we  fired, 
by  Nunez'e  orders,  a  blftrK  r  n  tridge  towards 
her:  abe  still  went  on  her  cuurtx; ;  Nunez  ordered 
one  of  the  guns  to  be  shotted  and  fired  at  her, ' 
which  was  1  tk  ;  she  thi  n  hove  her  maintop 
back;  we  were  then  aboui  a  nule  astern  of  her; 
we  rounded  to.  to  fire  at  her ;  we  came  up,hailed 
her;  she  said  slie  was  from  Palermo,  bound  to 
BobUm;8he  wa*  the  Emily  Wilder;  told  her  to 
aend  htf  boat  alon^'side  with  thdr  chronometer; 
they  came  alonprside  witli  the  chronometer,  we 
rated  ours  I>y  it;  I  rated  it  and  found  a  difTer- 
enoeof  time,  and  noted  it  in  the  log-book ;  after 
comparing  the  time  of  the  two.  ihev  tlien  took 
chronometer  and  went  oq  buurd  aguiu;  I  made 
the  entry  in  tiie  iog-book ;  we  each  made  aaii  and 
stofMl  on  OTir  course ;  the)'  asked  us  no  questions, 
except  where  we  were  from;  Nunez  said,  from 
New  York,  bounded  around  Cape  Horn ;  we 
fttood  to  southward  until  4th  of  August,  the 
day  before,  captain  said  he  was  going  to  Rio; 
I  told  him  it  was  a  bad  {)lace  to  go.  because  it 
waa  a  rendesvous  for  American  veBaeia  of  war; 
on  the  4th  of  Angost  Nunez  came  on  dedc 
about  half  past  seven  in  theeveniiiir.  and  found 
fault  with  some  orders  witness  had  been  giving, 
and  XuneE  told  me  lie  did  not  want  me  to  do 
more  work  nn  board  the  ship,  and  I  accord- 
ingly went  off  duty;  we  mn  on  our  course:  that 
night  Captain  Nuner.  had  the  watch  from  eight 
10  twe'v(>;  1  lieard  a  noise  on  board. went  up  and 
saw  a  vessel  close  ahead  on  the  weather  bow; 
when  we  came  up  Nunez  hailed  her.  and  told 
th<  m  to  heave  the  maintop  back ;  they  did  wi.and 
we  did  the  same;  Ihia  was  about  ten  o'cock  at 
night;  hailed  them  again,  and  told  them  to  send 
their  boat  RJ>oard  of  us  with  the  captain  and  his 
papers;  this  they  said  they  could  uui  do,  as 
their  boatlealMdand  the  night  was  dark ;  Nunez 
then  got  angry  and  told  us  to  double  shot  the 
guu;  it  was  done,  uiid  tired  towards  ihei>lran{^e 
vcsssel ;  Martin  directed  the  gun ;  we  were  withm 
close  haihng  distance.  Curry,  the  foremen- 
tioned  passen^r,  then  hailed  in  English  and 
told  them  agam  to  send  their  boat;  the  other 
captain  answered  in  Portugese  or  Spanish. 
Curry  told  witness  that  the  answer  was.  "  they 
might  sink  their  brii;.  but  he  could  n<'t  (duieon 
board."  Nunez  then  told  us  lu  lower  out  boat 
and  go  on  board  the  atrange  brig;  Curry. 
Crocker,  tlie  second  mate, Peter  Koberis (Martin). 
John  Gray,  and  Dill  or  Smith,  then  went  on 
board  the  stranger;  Curry  and  CVocker  had 
each  a  pair  of  ]  i  ;  Is.  they  were  buckU^  in  a 
210*J  belt  *rouii(l  their  bodies;  our  boat  re- 
turned in  about  three  quarters  of  an  hour  with 
C'urrv  and  the  captain  of  the  ft  range  brig,  iind 
three  of  lu  rmen;  Curry  and  the  captain  came 
on  board  the  Malek  Adhel,  the  men  remained 
in  their  boat  alongside;  the  strange  Captain 

gave  Nunez  a  tin  box  with  the  ship's  papers,  I 
elieve;  ship's  papers  are  carried  in  such  boxes. 
Curry  and  Captain  Nunez  took  them  down 
below ;  strange  captain  remained  on  deck ;  I  saw 
them  down  ilie  eonipanion-wa} ,  <'.\amiiiing the 
papers  in  the  cabin;  Ihev  hail  them  about  a 
quarter  of  an  hotir,  and  then  brought  them  up 
and  gave  them  to  the  Portugue>e  captain ;  Nunc/, 
spoke  Kngliah  and  told  (Jurry  lo  tell  strange 
lit 


captain  he  must  pay  twenty  dollars  for  the  shot 
Nunez  had  fired  at  him,  and  ten  dollars  for 
a  keg  of  oil  which  ha(i  Inx-n  kn<>cked  over  ty 
the  recoil  of  the  gun.   Nunez  also  told  Cony 
in  Englidi  to  look  and  see  if  there  wm  any 
guns  and  powder  on  board  the  other  vessel,  .-tnd 
if  there  were  any,  to  spike  the  guns  and  briog 
the  powder  on  board,  and  see  if  any  sweetmeats 
were  on  board,  and  bring  them  on  boanl  al-' 
they  then  shoved  off, Curry  with  them.attd  went 
to  the  Portuguese  vessel ;  NoneE  told  metlmt  tlie 
Portuguese  vessel  Wfus  from  Hif  0!-inde,  bocnd 
to  Oporto,  with  a  cargo  of  hido  and  horns;  ia 
half  an  hour  after  our  boat  returned  with  those 
who  originally  went  on  board  the  Portug\i«* 
vessel,  and  brottght  a  jar  of  sweetmeats,  one 
dog.  and  twenty  dollars  for  the  ahoi;  after  the 
boat  was  secured  Captain  Xu!m>7  put  me  on 
duty  again;  this  was  two  o'clock  in  the  mom 
ing;  (Jurry  told  me  he  had  got  twenty  dollars 
for  the  !?hot.  but  was  ashamed  to  ask  for  tbe 
other  ten  for  the  oil;  I  saw  Curry  give  Uk: 
captain  the  money  in  Spanish  dollars;  Curry 
said  he  wouldn't  take  Brazilian  money,  which 
was  first  offered  him  by  thePortugueseoiptaiD; 
after  that  we  left  the  vessel  and  proceeded  on 
our  course.   The  next  vessel  we  met  waa  on 
the  lOth  or  12th  of  August ;  they  were  standing 
to  northward,  we  to  southward,  when  she*  ;ime 
abeam  of  us,  she  tacked  ship  and  went  in  the 
same  direction  with  us;  in  about  two  hoam 
after       h,  ive  our  niainloj)  back  and  ran  foul 
of  each  other;  Captain  Nunez  got  enraged  and 
told  them  io  abot  the  gun  and  me  at  the  atvan-^ 
gcr;  it  was  done;  we  tired  a  aeCOndBhot;Nluai 
ordere<l  the  second  shot. 

When  the  first  shot  wasfired,  we  were  wKUfl 
clo.H'  hailing  distance  ;  and  alK)  when  each  shot 
was  tired;  we  tired  live  time^i.  gun  allotted  each 
time.   After  tlte  fifth  tire  all  our  powder  mm 
gone:  Nunc/  then  told  Martin   'mifihing  wi?. 
nessdid  not  uuden^tand.  and  Martin  then  loii 
the  crew  he  ( Captain  Nunez )  said  he  would 
give  **."r>{)  to  any  vohintecTX  of  his  ['217 
crew,  who  would  go  and  bring  the  captain] 
aboard.    Nunez  asked  me  to  go.    I  told  him] 
I  did  not  like  it.    He  told  me  not  to  Ix*  afraid, 
and  gave  me  his  dirk;  I  threw  the  dirk  dowa 
on  the  deck,  and  '.uid  to  Nunez,  I  waa  afraid 
to  go  on  board  with  the  boat,  for  fear  iher| 
would  throw  something  in  the  long  boat  and  f^nHa 
her  when  we  were  alongside.    Nunez  said  fa^ 
wanted  to  brinjg  the  other  captain  ua  board  ihi 
Malek,  and  give  him  twenty  ri\-e  hwilics.  wc 
were  then  some  disiance  ;jsteni.  Nunea  tok 
Martin  to  take  two  men,  Dell  and  Udm.  ani 

go  on  board;  they  did  so,  and  remained  half  ai 
our;  they  returned  and  broiight  back  witi 
them  the  time.    1  saw  one  shot  ^o  thmugh  tin 
flying  jib;  it  was  the  -^tn^nd  shot.   l?ll||a  3Iar 
tin  (  airie  l)!U'k,  In;  to'  !  Nunez  he  iruisl  m^hI  hii 
chronometer  with  an  oUicer,  and  rate  it ;  I  tool 
the  chronometer,  went  on  board  tht^  other  vh 
sel,  and  rated  it.  Strange  i  aptai  n  tuked  me  wbj 
Nunez  had  fired  at  hint ;  T  sidd  1  did  not  know 
the  captain  hud  ordered  it .    He  n^kod  me  wliiarv 
we  were  bound.    I  fuki,  "G<id  only  knowa.1 
W  heu  1  returned  to  the  ilalek  AdbeU  I  tolq 
Nunez  what  had  happened,  and  he  laii|^ctf| 
The  .strange  brig  was  the  Albert;  she  wi 
English  brig  and  bound  to  Kiu ;  her  stem 
was  disligtu  ed ;  she  had  Euglii^h  colore  lly 
We  then  proceeded  on  opi^jEs^urae,  and 


ihi  Baziiii  about  tlie  20th  or  21st  of  Augmt; 
r|i>^  ittdwuKMnemflM  north  ot  (  ape  Antonio. 

-r:«?rn;*fjs  on  board  told  me  they  were  lo 
f  !c»  Ikkix  We  irot  to  Bahia  about  six  o'clock 
II tfc»- •>v«niD|:.  an(f  Curry.  Silvie.  and  the  cap- 
uir:  west  sKbore.  Tliey'came  on  board  again 
ijrtu;  nine  o'clock  next  morning,  and  Nnnei! 
I' i  aiv  to  niftkc  n  ;i'ly  lo  fleiir  (he  curi/'o,  at  he 
m  gpitt  U>  lepair  hU  vessel  Nuooz  stayed 
thntbiffan  hour  on  board  and  went  aahore 
t.iiu.  Next  morning  got  all  ch  ar  and  about 
mi  pMtekveo  Nun«zcameoa  board  ;  the  men 

flw  diTf  would  do  no  more  wortt  until  they 
ai  the  Amerirjoj  cousul:  thn  was  told  me 
fiititt  NuDf z  came  on  board :  when  he  came  I 

kirn:  be  a#ed  me  if  I  wanted  to  see  the 
t^i'ulloo.  I  said  ** Yes."  He  then  snfd.  "'Very 
'rll.  I  will  go  ashore  and  see."  He  went  on 
^■•'v^tadtiienezt  morning  l<ei  weeti  niueandten 
>^.<xk  be  came  on  board  aguiu.  lie  told  me  to 
I  lU  Um  crew,  who  wanted  to  i<ee  the  consul, 
toe  ail,  and  go.  on  the  larboard  side:  the 
ojierrew  went  on  the  larhrwrd  side,  Mttrtin 
Ejjcir  Uicm.  The  second  mate.  Mr.  Crocker, 
il  (our  or  five  men,  went  on  shore  that  dav ; 
rT  s'sred  on  shore  until  about  three  o'clock, 
'AiLtu.  rtuirne<i.  CapUiin  Nuuez  came  on 
JH*]  boRfil  *ihe  uext  morning,  and  told  me 
t  co(»ul  wanted  to  see  me.  and  that  I  must 
}  on  'bore  with  him.  We  went  to  the  consul's 
ttce.  and  he  asked  me  about  these  ch&rg:e8.  I 
c  ^ept  an  account  of  someamaU  transactions 

pit«e  of  paper;  I  trave  it  to  the  eoosul. 

CdpUiu  Sii'ul  I  civil(i  be  di^^chfirtu  d.  if  I 
umi  11;  but  the  consul  said,  "Not  until  the 
Urwatiettled."  BTamall  tratnaetkms,  wit- 
at!  r.ns  the  firing.  See.  Captain  Xtinez  ad- 
otd  that  it  wmaidJ rtghkas  Ihad  put  it  down, 
aitf  lha  iLuwrican  oonaul  the  aame  story  as  I 
iftw  teJlIn^r.  When  were  ;:^oing  ashore, 
mtz  saud.  "  Suppose  I  sell  the  brig,  how 
akihe  worth  ?^  He  also  said  one  man  had 
ered  togive  him  *"3*-?.000  forhrr.  T  told  him 
:i  not  vxow  how  much  ithe  was  worth.  I 
M  m  shore  until  two  o'clock,  and  then 
Eon  hr,ril  :ii;:iia:  that  night.  :4lH)Ut  one  or 
1 0  ciuck.  ^  vt2K»el  ran  fom  of  us,  and  tore 

our  jib  boom.    The  next  mmming  while 
pppairini;  it,  the  captain  came  on  boartl 
I  toki       the  coiisul  wiiiited  to  see  me.  1 

returned  afterwards  on  board,  eot  my 
snd  went  ashQca,  wben^  1  remained  nine 
len  days:  went  oo  boatd,  afterwards,  the 
Kfican  brig  Vankee.  and  remained  tliere 
U  the  Enterprise,  a  Unitud  iH§am  schooner, 
fed  sad  look  tbe  Malek  andliarcraw.  There 
t  four  men  shipped  by  the  captain  at  Bahia, 
T I  left  the  bri^g :  they  wetw  one  l\>rtuguese. 
Spattkani.  one  Cnglish.  «wl  OM  American 
I  cJf  reexamined  in  succession  by  the 
nt  W«  left  Bahia  on  the  2iiih  ^piem- 
andesr  the  charge  of  Lieut  T^myUm,  on 
nj  the  box;  ninemec  .n  1  Hvo  ollicers  weiv 
00  haaro;  we  went  tWu  io  Kio;  four  of  otir 
r  wife  from  the  schooner  Enlcrprize ,  we  left 
iia  and  the  cook  behind  at  Bahia.  The 
lifftmwl  from  the  codbuI's  on  bi>ard  tlie 
A,  Nub  and  tlie  eook  had  a  quarrel,  and 
M  Mnc^  the  cook;  cook  said.  "  When  1 
ficdi  Idid  not  Icnow  I  shipped  on  Inward  a 
sr.*  1-WW  CSaptain  Nunez  at  Kio,  in  prison. 
•W^  1  irom  the  2d  of  Octobtr  until 

iM\.j..  \s^.^^^     W'e  were  taken  l^f^Cii  Jiw 

rss»i. 


aulhurities  Hi  liio;  ihcy  let  the  captain  out  of 
prison.  I  saw  him  afterwards  walking  about 
in  Rio.  I  left  Rio  in  the  Mr\lek,  under  the 
command  of  Lieut.  Ogdeii,  nud  with  the  crew 
who  are  now  in  prison,  where  we  have  been 
since  we  arrived.  Lieut.  Ogden  had  on  board, 
besides  ourselves,  four  men  and  one  midMiip- 
niaii.  I  ki'pt  the  loj;  book  of  the  Malek;  Cap- 
tain Nunez  got  it  from  me,  to  take  it  to  the 
oooBul  the  day  we  went  before  him.  It  was 
laid  before  the  consul,  and  T  never  saw  it  after- 
wards. The  log-book  contained  some  of  the 
*particulaTB  about  the  firing.  ( Here  [*219 
n  book  is  shown  to  the  witness.)  This  hook 
waM  kept  by  the  captain.  Lieut.  Drayton  kept 
a  log  book  from  Bania  to  Rio. 
CroM-EramiHation. 

Upon  cross-examination,  the  witness  further 
deposed:  While  I  was  on  board  the  Yankee,  a 
midi^hipniati  and  four  men  came  on  board  and 
ordered  me  on  board  the  sbooner  Enterprize. 
T  was  not  imprisoned  at  Bahta.  Peter  Roherts 
(Martin)  was  among  llie  men  who  went  on  the 
larboard  side.  I  do  not  know  whether  the  pis* 
tols  Cur^  carried  were  loaded  or  not;  one  pis- 
tol out  of  the  four  was  loaded,  I  know.  The 
men  who  accompanied  Curry  were  unarmed, 
to  the  best  of  m}- knowledge.  TIm  Albert  an- 
swered the  hail  of  the  Malek  Adhel.  Our  brig 
had  her  name  on  the  stem.  1  saw  Curry  put 
the  moD^  down  on  the  cabin  table.  I  did  not 
tell  anyone  I  had  ?! n  ?he  money  counted  out. 
On  my  examinaton  at  Balfia.  I  stated  that 
Ownj  liad  told  me  tliat  he  had  received  the 
money.  I  do  not  recollect  whether  I  stated 
then  that  1  Siiw  it.  The  cook's  dei)osition  was 
not  takeh.  that  I  know  of.  Silvie  and  the  boy 
were  in  the  cabin  with  Nunez  and  C  urry.  I 
am  from  Philadelphia,  but  have  sailed  out  of 
New  York  for  the  last  five  years.  Have  wiil<  d 
as  mate  twice  before.  Before  the  offer  of  $500. 
made  by  Nunez  to  his  crew  to  board  the  Albert, 
he  had  not  ordered  the  crew,  nor  had  thc7  re> 
fused  to  go. 

Farihsr  Cro»»- Kx^minaiion  qf  John  Myen. 
John  Myert,  upon  hia  farther  croas-examiDa- 

tion,  deposed  fis  follr  w« 

We  left  Captain  .\  unc/.  ai  jiahia.  When  we 
first  arrived  at  Rio,  I  did  no  see  him.  The 
second  time  I  went  ashore  I  :^aw  him  in  jail. 
T  do  not  know  how  long  he  remained  in  jail. 
We  n  niiiined  u'.  W'u^  four  months.  I  never 
saw  iHunex  after  iJie  friiiate  Potomac  arrived. 
The  Enterprize  and  the  M.dek  Adhel  went  into 
liio  logetlii  r.  Nuni  /.  at  lilwrty  on  shore 
after  the  Enterprize  arrived.  I  saw  Nunes 
three  or  four  days  before  we  sailed  from  Rio: 
he  told  me  In-  \v:is  'n>ing  to  tjdce  command  again 
of  the  Maiek  Adhel.  Martin  went  with  the 
rest  of  the  crew  before  the  conauL  I  saw  him 
in  the  eoti^vul's  (•tyier.  I  ::  w  saw  Martin  at 
liio;  we  left  him  al  BaUia.  1  saw  lx>th  Curry 
and  Silvie  at  Rio,  but  do  nr>t  know  how  thejr 
got  fhfrrt;,  A  vt.s-rl  Ixiunil  direct  from  Bahia 
to  Guayam;i-s  would  mif  sto}>  ;U  iiio.  Idid  not 
see  either  Curry  or  Silvic  after  the  Potomac 
•arrived.  I  sjjfuihl  tliitik  rlic  Potomac  1*220 
wua  ut  liio  iwelve  or  tiltteu  days  beiore  we 
sailed  for  home. 

.\t  Nov(-niber  1\  rm.  l>iU.  the  Circuit  COurt 

aifirmed  tlu;  decree  of  the  l)!*?tricl  Court,  dia- 
mLised  the  appeuij>^  and  ordered  t^ch  party  tO 
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pay  their  respective  costs  in  tbat  court.  Both 
parties  appealed  to  the  Supreme  Ooart. 

Mewn.  Z.  CoSthu  Im  and  B,  JbAntm  for  Uie 
United  States. 

Memn.  IferadVA  and  Nthom,  Attoraej-Gen* 

C'r;il.  for  the  dftimunls 

Mr.  Lee  made  the  following;  points  on  behalf 
of  the  Uirited  States,  as  appellants: 

1st  Thiit  the  cargo  of  the  ^avl  vcskoI  wa.s 
siibiect  to  forfeiture,  and  ought  to  have  been 
conoknnned;  and  the  decree,  so  far  as  regards 
11,  ought  to.be  rcvrsed. 

2d.  That  no  {lun  oi  the  costs  and  expenses 
Incorred  in  the  prosecution  should  be  p^d  out 
of  the  procee<ls  of  the  property  condemned; 
but  that  Peter  Harmony  ct  Co.  should  be  de- 
creed to  pay  the  same. 

And  on  behalf  of  the  United  States,  as  ap- 
pellees, 

8d.  That  the  Malek  Adhel.  her  lakle,  ap- 
parel, and  furniture,  were  properly  condemned; 
and  that  the  decree,  so  far  as  regards  them, 
oufiht  to  be  Hllirined. 

Mr.  Lee  argued  that  the  brig  was  "an  armed 
vessel,  or  a  Teasel  of  which  the  crew  were 
armed"  within  the  true  meaninif  and  intent  of 
Uic  Act  of  Congress  of  the  3d  March,  1819  (8 
Story's  Laws.  p.  1788);  the  1.  2.  8,  and  4  sec. 
of  which  were  continued  by  the  Act  of  15th 
Mny,  1820  (8  Story.  1798),  and  afterwards  with- 
out limitation  by  the  Act  of  80th  January,  1828 
(3  Story,  1874).  And  in  the  second  place,  that 
from  the  evidence  exhibited  on  the  i-ecord,  the 
aggressions,  restraints,  and  depredations  proved 
were  "piniticrtl"  huI  such  as  the  act  of  Congress 
contemulaied  ami  iuteuded  to  punish. 

And  lastly,  that,  assuming  the  said  brig  not 
to  be  "an  armed  vessel"  within  the  meaning  of 
the  act,  yet  the  aggressions  and  depredations 
perpetrated  on  the;  I\)rtU!;ues<'  vfss<^l  were,  ac- 
cording to  the  law  of  nations,  piraticaL 

To  sustain  the  above  propositions  he  referred 
to  the  following  authorities: 

Act  of  Congress  of  1790  (cb.  36, 1  Story,  82), 
deflniug  piracy. 

Act  of  18ii5  (ch.  27G.  3  Story,  1999),  defining 
and  punishing  m  piratical  certain  ofleuaes  there- 
in named. 

221*]   *AUo.  the  following  cases: 

United  State*  v.  Palmer  (3  Wheat.,  610;  p. 
698),  as  to  the  construction  of  the  Act  of  1790; 
The  Marianna  Fhra  (11  Wheat..  37).  and  to 
show  that  a  single  piratical  act  is  t^uflicicnt,  re 
ferred  to  the  speech  of  Chief  Juttiee  Harsball 
in  the  case  of  Jonathan  J{oMn ft,  reported  in  the 
ap|)eudix  to  r.  Wheat.,  p.  8,  12;  3  Wash.  C.  C. 
H.,221,  214,  ease  of  Vnited  States  v.  John  Jone*; 
5  Wheat..  145,  149.  153.  and  note*;  5  Wheat.. 
413.  ly~^  3  Azuni,  351;  4  Bla.  Com..  72.  defln- 
ing'sea-rohherv :  2  East.  Plea.s.  707;  Vultel.eh. 
15,  sec.  226 ;  Grotius,  ch.  15,  sec.  85;  Molloy,57. 

Upon  the  question  of  the  forfeiture  of  the 
cargo: 

Dodson  Adm.  ltep.,470 ;  case  of  The  Mptune, 
5  Robinson  and  Wheaton  on  Captures;  1  Hac- 
gard.  142.  case  of  The  Hnllen;  3  Dallju*.  133, 
caae  of  The  Adam*,  and  commeule<I  on  the 
opinion  of  the  court  in  the  case  of  2%«  Mari- 
anna Flora  (11  Wheaton). 

Mr.  Meredith,  for  liiu  claimants: 
There  are  two  questions  in  the  case. 

1.  The  coTiPtnietiou  of  the  act  of  Ckmgress. 

2.  The  bearing  of  the  evidcucu. 

244 


The  innocence  of  the  owners  is  adnutted  <i 
the  reoord.  Thej  were  sole  owneta  dwhig  i 

the  voyage,  and  enjraiied  in  a  lawful  iraa 
The  vessel  was  properly  equipped  for  such 
voyage,  and  the  owners  had  nothinit  to  do 

the  acts  complained  of.  These  adniissJons  wei 
not  graiuiiuus,  but  proved,  and  placed  in  ili 
form  for  convenience. 

D(K'8  the  Act  of  1819  reach  such  a  case?  ?i 
was  armed  only  us  the  voyage  reauired. 
the  captain  departed  Item  the  orders  of  tl 
owners.  It  is  an  important  question,  beca'jij 
if  decided  in  the  afflrmative,  the  risks  of  abi 
owners  will  l>e  increased,  and  in  T&ihrtiini 
the  natural  principles  of  justice.  I 

It  i.s  an  open  question.  SomAxpressiom  1 
opinion  by  the  court  in  the*  case  of  The  Med 
anna  Flora  appear  to  incline  to  the  constructi^ 
of  the  other  side,  but  there  is  no  decision  i 
any  case.  The  only  question  thert*  was  one! 
damages;  the  claim  of  forfeiture  was  absi 
doncd  by  the  captors  and  by  the  United  &Mi 
There  was  nothing  to  call  lor  an  opiniou  i- 
the  construction  of  the  Act  of  1819.  The  pa< 
age  quoted  by  the  opposite  counsel  was  in  a 
sw!  r  to  an  ar^unif  r  f  ti^od  at  bar  that  then;  vij 
nothing  suspicious  in  ihc  case;  but  there  h 
been  no  adjudicatibn  upon  tlie  point. 

*rf  the  Act  of  1S19  inchides  the  ciise  [*2a 
of  an  innocent  owner,  it  must  be  because, 

1.  That  such  owner  was  liat)ie  under  tl 
maritime  Ihw.  or 

2.  That  Congress  intended  to  extend  ih 
law. 

1.  As  to  maritime  law. 
The  owner,  if  liable,  must  be  so  in  permM 
or  in  rem. 

His  liability  in  perwnam,  although  varyii 
in  some  particulars,  is  mainly  the  same  vf\ 
the  liability  of  an  employer  at  common  Isl 
The  master  is  his  agent.  In  civil  cases  tj 
captain  can  aomettmes  bimi  bb  owner  to 
trreater  decree  than  other  agents  can,  but  q 
for  torts.  The  owner  is  always  responsible  f 
the  negligence  of  his  agent  in  acta  done  with 
the  scope  of  his  authority,  but  not  where  t] 
act  is  willful  and  beyond  the  ^utliority.  Ai 
this  to  equally  true  whether  the  agent  wasi 
was  not  engiigr<d  at  the  time  about  the  busini 
of  his  principal. 

The  whole  law  is  collected  in  Story  < 
A.gfncy,  456.  (See.  also, Skinner's  Itepcrts.  ?J 
1  East,'  106;  4  iiamewall  &  Alderson,  s^Z. 
Wendell.  848;  caaes  collected;  1  Hili'a  Heporl 
480.) 

These  cases  show  that  the  owner  is  respa 
sible  for  negligence  or^unskiUfolnesak  but  el 

for  willful  torts. 

The  maritime  law  has  the  same  rule.   (8 1 
R..  533;  Story  on  Agency.  327.  sec.  819;  Ct 
1  tie,  195,  note,  205.  note;  I  Taunton,  507:  Inp 
{soil's  Roccns,  23.  notet  11,  19,  18.  15:  Satkcl 
2S2;  19  .Johnson,  235.  referred  to  in  Slorl 
Abbot,  19;  2  Bmwn's  Admiralty  Law,  m 

Is  the  owner  bound  in  remt 

It  would  lie  contrary  to  reason  and  justice 
hold  him  so.  If  he  is  not  bound  in  ilama^< 
why  is  his  vessel  respODsibtef  There  is  i 
moral  delinquency  in  the  owner.  Tfu  ^liip. 
is  true,  is  considered  t^oiuetimes  as  ttie  ulIeadtB 
iKit  only  whm  something  is  done  for  whi< 
the  owner  is  responsible,  either  f<>r  hiv  own  lifl 
or  lhu<ie  of  iiis  agent  acting  wiihm  the  scoj 
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of  hit  authority.  (2  Brown's  Admiralty,  142, 
143. » 

Tlie  torts  of  the  master  cannot  hypothecate 
thf  <h\p:  she  is  seized  only  until  the  captain 
m«  bail.  (Abbott.  99.  note  1 ;  same  principle. 
fhifviQceau's  Bynkershoek,  ch.  18,  p.  129,  150, 
15!  152.  1«.) 

b  prixe  cases  there  is  no  forfeiture  except  on 
tbr  presumed  liability  of  the  owner.  The  mod- 
<ra  doctrine  is  that  contraband  does  not  affect 
U>e  ship,  or  even  cargo,  if  it  is  put  on  board 
vkboat  the  knowledge  of  the  owner,  even  by 
Ik^  niptain. 

223*|  •Bynkershoek  (ch.  12,  p.  93)  says. 
Iki  if  the  owner  knows  of  it,  or  the  captain  i8 
Ofcutini:  the  orders  of  the  owner,  the  vessel  is 
forft'ited — otherwise  not.  (See,  also,  1  Rob, 
IdmRep..  67-70. 104. 130;  3  Bob.  Adm.  Rep., 
143.  178.) 

The  owner  is  not  responsible  in  damages 
•hfre  the  vessel  Ijecomes  a  pirate.    3  Wash.  C. 
r.  R,2fr2.  was  a  case  of  a  privateer,  where 
thf  owner's  bond  was  liable  and  ship  loo,  be- 
OOK  of  an  understood  contract  to  that  effect 
ketwwn  the  go\Trnraent  and  all  privateers; 
bat  sot  80  as  to  other  vessels. 
A  piratical  capture  docs  not  devest  the  owner 
his  pmpertv.    (1  Mollov,  88.  sec.  31.  book 
l.ch.4;  1  Robin.son.  81.  229;  6  Robinson.  229; 
I  Beawef's  Lex  Mercatoria.  6th  ed.,  304;  1 
Rep..  285  ) 

Dili  Congress  intend  to  extend  the  provisions 
rflb?  maritime  law? 

Before  saying  so.  the  court  will  look  to  the 
iijiistice  of  such  a  construction,  and  its  dan- 
fBVjs  consequences  to  ship-owners.  The  act 
wmttfA  intended  to  reptair  private  losses,  but  to 
fKsh  crimes;  and  such  a  construction  will 
gffib  one  man  for  offenses  committed  by  an- 

The  lUte  of  the  country  when  the  act  wjis 
WmA  was  referred  to  by  the  other  side,  to  il- 
■ftrue  its  meaning.    It  was  shortly  after  a 

E peace,  except  as  to  South  America, 
vere discharged  from  navies;  privateers 
id,  and  the  transition  was  easy  to  piracy. 
'  the  cases,  in  this  court  the  ve&'^els  had 
•u*  prirateersw    The  act.  therefore,  did  not 
Meoqihtemerchant  vessels  armed  fordeferi.He. 
■1  ihipa  fitted  out  as  privateers.    The  vcKsel 
>  wwnicUd  by  the  act.  but  there  is  a  gimu'ii 
IT  QvWoQ  M  to  the  cargo.    Why  not  inchule 
nMTChant  vessels  were  embraced  by  the 
The  omiflsion  was  intentional,  l>ecnu.se 

■  UKMne  day  an  act  was  passed  to  stippress 
Ik  dave  trade,  in  which  the  cargo  is  forfeitc<i 
»««Q  M  the  ship.  In  5  Wheat.,  338.  the 
■01  were  prepared  to  construe  an  act  as  we 
— <od  for;  the  owners  there  were  said  to  be 
i*oent.  because  the  ship  was  in  the  pessesi^iou 
(  pindcal  captors.  (5  Wheat.,  852.)  Yet 
^vords  of  that  act  were  as  peremptory  for 
V  CM  as  the  Act  of  1819  is  for  ours.  In 

357  the  court  say.  that  the  vessel  would 
Mc  hiaa  restored  if  she  was  in  possession  of 
^vifeal  cafAors,  because  the  owners  would 

'»wn  innocent. 

IS  State  Trials  [  Dait$on'n  cuse).  taking  the 
fiom  the  owners  wri'-  if -^elf  held  to  be  an 

■  of  nincy. 

What  IB  tbe  bearing  ol  the  evidence? 
oOeoMs  of  "aggression,  search,"  «S:c., 
■i*]  mtut  be  "  piratical."  *that  U,  with  an 


intention  to  commit  piracy;  not  piracy  under 
the  law  of  1790,  but  under  the  law  of  nations, 
because  it  punishes  the  vessels  of  other  nations 
as  well  as  our  own.  and  the  last  section  refers 
to  piracy  under  the  law  of  nations,  which  is 
sea-robbery,  forcible  depredation  at  sea,  aniino 
fnrandi.  At  common  law  there  is  no  piracy. 
The  Ensjlish  statute  did  not  change  the  nature 
of  the  offense,  but  only  the  mode  of  puni.shing 
it.  Is  there  any  proof  of  an  intention  to  com- 
mit roblxjry?  If  not.  the  cas<?  is  not  within  t!ie 
act  of  Congress.  There  seems  to  have  been  a 
hallucination  in  the  captain's  mind,  bordering 
on  madness;  wanted  always  to  rate  his  chro- 
nometer. He  had  many  opportunities  to  plun- 
der, but  did  not;  some  vessels  piissed  by.  others 
were  supplied  with  provisiims.  He  did  not 
think  he  had  done  wrong,  because  he  permit- 
tee! his  crew  to  go  freely  to  the  American  con- 
sul at  Bahia,  and  would  not  take  Brazilian  dol- 
lars for  the  powder  and  oil  which  he  had'  lost. 

But  the  cargo  is  sought  also  to  be  condemned. 
At  first  the  information  containeil  only  counts 
depending  upon  the  act  of  Congress;  two  were 
afterwaras  added  upon  the  law  of  nations,  with 
a  view  of  reaching  the  cargo.  The  capture  it- 
self was  a  harsh  measure;  the  papers  showed 
the  ship  to  have  been  American  property;  the 
crew  were  faithful  to  their  duty,  and  it  would 
have  been  praiseworthy  to  have  despatched 
her  on  her  voyage,  in  cliarge  of  the  mate.  The 
protection  of  commerce  does  not  require  that 
the  cargo  in  this  case  should  be  aimed  at  as 
well  as  the  ship.  The  offense  charged  in  these 
two  counts  is  a  "  hostile  aggression  with  intent 
to  plunder."  If  this  is  piracy  under  the  law  of 
nations,  it  is  merged  in  the  Act  of  1819.  but  the 
offenses  charged  are  only  misdemeanors.  (3 
Brown's  Admiralty  Rep..  Appendix,  p.  519.) 

The  Constitution  gives  Congress  power  to  de- 
tine  and  punish  piraciies  and  offenses  against 
the  laws  of  nations.  If  Congress  has  not  done 
it,  this  court  cannot  punish  petty  offenses. 

Mr.  NeUum,  Attomey-Gleneral,  on  the  same 
side,  exammed  the  facts  in  tlie  cu.se  its  tli.scliKsed 
bv  the  record,  and  then  (uinmented  on  the 
A'cts  of  1819.  18ii3.  1825.  1790.  to  .show  the  his- 
tory of  the  legislation  upon  the  sul»jecl  of  pi- 
racy. The  ' •  re.stniint.s,  aggressions."  ».V:c. .  must 
be  "  piratical."  as  thai  term  is  understo<Kl  by 
the  laws  of  nations.  The  5lh  section  of  the 
Act  of  1819  declares  that  iXTsons  who  commit 
piracy,  as  un«lerst<M><l  by  the  laws  of  nations, 
shall  suffer  death.  The  Hth  .«ieclion  of  the  Act 
of  1790  was  sjiid  by  the  court  {T)  Wheat., 
•184.  \m.  202.  200).  not  to  l)c  repealed;  [*225 
this  decision  was  given  on  the  l.sl  of  Mareli, 
1820.  and  an  act  of  Congress  passeil  immetii- 
ately  thereafter  (15th  May.  1820).  the  Ihirtl  sec- 
tion of  which  declared  what  should  bo  piracy 
(3  Story.  1798).  making  robU'ry  a  neces-sary  in- 
gretlient.  The  Act  of  1825.  by  implication,  re- 
peals the  8th  sec.  of  the  Act  of  1790,  by  declar- 
ing such  offenses  to  be  felony.  No  person 
could  be  indictetl  under  the  acts  of  Congress  as 
a  pirate,  because  the  Act  of  1825  says  he  shall 
be  punislieil  with  deatii  as  a  felon.  The  con- 
seijuence  is.  that  there  is  no  piracj'  recognized 
by  the  laws  of  the  United  Stales,  except  thai 
known  to  the  law  of  nations,  and  the  Act  of 
1819  mu.st  be  so  construed.  The  offenses 
charged  in  the  five  first  counts  under  that  act 
must,  therefore,  be  shown  to  be  piratical  under 
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the  law  of  nations:  that  is,  committed  tor  the 
purposes  of  robbery.  Does  the  evidence  jus- 
tify this?  The  court,  acUng  as  a  jury,  must 
acquit  unl^  tbeaffinniitive  bemadeout  clearly. 
The  acts  of  the  Captain  are  like  ttioee  of  an  in- 
sane mau. 

[Mr.  IM$9n  here  oonamented  on  these  acts.  In 

the  caae  of  each  vr.ciol  sue  r  essively.  1 

la  the  case  of  The  Falmym  (12  Wheat.,  15). 
it  ia  tiUd  tliat  a  petty  aggression  is  not  a  cause 
of  condemnation,  unless  it  indicates  a  bad 
mind. 

Ought  the  yessel  to  be  oondemnedt 

There  Is  no  other  hwv  to  condemn  it  except 
Uiat  of  1H19.  The  j)oUcy  of  that  hiw  was  \u 
bear  upon  armed  vessels,  or  the  crews  of  which 
were  armed.  But  luitlier  brnnelie-s  of  the  al- 
ternative iucludcis  ihis  caae.  The  crew  cannot 
be  said  to  liave  been  armed,  wiUiin  the  mean- 
ing of  the  act.  because  Hie  H<'^r«>pment  says  that 
the  vessel  had  only  urdinuty  equipments.  All 
Tesaela  goin^  to  the  Pacific  carry  arms  for  dc- 
fetise.  In  tne  case  of  The  Palviyra,  the  court 
BiuU,  a  vessel  might  be  armed  for  commercial 
purposes.  So  here.  Why  did  not  the  Act  of 
1819  include  the  cargo?  because  it  struck  at 

£1  ivateers  who  have  do  carji^o.   In  all  revenue 
kws,  the  cargo  ia  condemned  as  well  aa  the  ves- 
ael. 

If  the  acts  of  the  master  were  piratical,  that 
tery  fact  protec  ts  the  owners,  becau.^e  tin  fir>t 
offense  was  agiunst  them  in  devesting  them  of ; 
tiieir  property  and  converting  It  to  his  own  t 
purposes.  He  was  piilty  of  barratry,  at  least.  ' 
Can  the  owners  lose  their  property  through  an 
act  of  piracy  ?  The  6tb  aec  of  the  Act  of  1790 
makes  it  piracy  to  run  away  with  a  Tessel  or 
voluntarily  Kive  her  up  to  a  private.  If  this 
act  be  in  force,  the  captairi  was  a  pirate. 
22(5*]  *A1I  the  cases  say  that  piracy  does  not 
devest  ownership.  (5  Wheat.,  388.  357,  358.) 
There  need  not  be  personal  violence  in  running 
away  with  a  ship.  {1  Gallison.  247.  253,  256.) 
The  proof  here  shows  that  the  captain  had 
been  negotiating  in  Fajal  for  a  sale  of  the  ves* 
sel. 

Ought  the  cargo  to  be  condemned? 

The  Aet  of  1819  clearly  does  not  embrace  f 
the  cargo,  and  there  must  be  .•something  more  i 
proved  than  an   "  aggtCi^&ion  "  or  "  restraint. **  I 
Tile  opposite  counsel  cannot  proceed  on  a 
statute  for  half  and  the  law  of  nations  fori 
the  other  half,  because  Congress  has  exerrased  I 
its  power  in  the  preiidses.    7Tow  does  the  hxw 
of  nations  reach  the  cargo  of  an  unoffending . 
owner?  If  tiie  veoset  be  construed  to  be  the  of> 
fender,  the  cariro  is  not.    In  war,  the  cargo  is 
condemned,  but  then  different  rul^  apply.  The 
vessel  mtist  be  taken  in  delieto. 

The  MaHnnmi  Flora  (11  Wheat.,  40.  57),  in  I 
which  cabc  the  capturing  vessel  was  attacked. 
But,  here,  the  Bnterprize  was  not.  | 

As  to  cost«i— they  are  within  the  discretion  of 
the  court.    (Dunlap's  i^ractice,  l(i4;  2  Mason.  , 
58:  4  Qallison,  414.)  ! 

Costs  cannot  be  appealed  from.  (8  Peters,  i 
307. 319.)  I 
'  Mr,  &  JahsuM,  for  the  United  States,  in  re- 
ply: 

There  are  three  questions; 

1.  What  is  the  true  coostmctlon  of  the  Act  of 
1819,  as  to  the  vessel? 

2.  What  is  the  law  of  nations  as  to  the  cargo? 

S4« 


3.  Does  the  evidence  show  the  ship  to  b 
witl)in  tlie  act  of  C'ouc:res>.  and  the CaigO tC b 
within  the  law  of  nations? 

1.  The  act  of  Oonji^reas  had  two  objects  i 
view,  first,  to  j^rotect  commerces  and  seo>cc 
to  punish  piracv  personally.  Piracy  liad  beo 
in  part  defined  and  punished  bj  the  Act  c 
1790.  That  of  1819  wa.s  passt^d  when  eornrn'  r 
was  sulTo^ng,  and  iln  object  was  to  puoiiih  p 
racy  up  to  the  full  extent  of  the  law  of  natloQi 
it  is  punished  with  death. 

There  are  three  objections  made  by  the  oHm 
side: 

1.  Tiiat  tlie  act  d«»es  not  cover  the  case  of  j 
iuDoceul  t>wncr.  Init  that  the  United  Slaii 
must  always  show  that  tlie  owner  was  either 
pirate  hiniet'lf  or  knowingly  fitted  out  liJsn 
sel  for  such  purposes. 

2.  That  the  vessel  must  be  armed  for  "e 
fensive  purposes,"  and  that  the  mere  fact  • 
being  anijcd  is  not  enough. 

3.  That  the  acts  are  not  piratical,  becawe 
is  not  shown  that  they  were  done  for  the  pi 
poses  of  plunder. 

*1 .  A.s  to  the  innocence  of  4lie  owner.  [*22 
31list  his  guilt  be  established?  The  langua 
of  the  act  is  *'  to  protect  mercliant  v««m^  fre 
pi^tical  agressions  and  depredations,"  i  t 
rre^dent  ts  authorized  to  instruct  officer* 
send  in  any  armed  vessel  or  crew  which  rii 
li  .v.  jJt<  iTipTi  '1  any  piratical  agres-ston  upon 
American  vessel  or  any  other.  It  ia  not  th 
business  to  ask  who  is  the  owner;  the  fact 
enontrh.  It  is  said  thnt  thi-  vessel  mT:-i 
fitted  out  for  the  purpose  of  depredayng:  ) 
the  history  of  tlie  matter  Is,  that  the  vessebii 
tended  to  be  reached  were  not  so  fitted  9 
but  seized  upon  by  the  crews  for  piracy.  1 
construction  of  the  other  side  entirely  defs 
tit!  1  ject  of  protecting  commerce.  There 
no  words  in  the  law  relating  to  the  ow» 
the  vessel  is  declared  to  be  tM  guilty  thi 
The  only  fact.'<  necessary  to  Ik*  proved  are  t 
tlie  vessel  Nva.4  armed,  and  tiiat  a  pirali 
agression  wa.>«  committed.  Merchant  veil 
CHn  aid  in  these  captures.  If  Congress  hsuT 
tended  to  exempt  the  property  of  innoc 
owners,  they  would  have  kft  .•.omc  discrel 
in  the  court:  but  the  language  ia,  the  t« 
shall  be  condemned.  It  ts  said  to  be  unj 
to  piyii.sh  (he  innocent  for  the  guilty;  but 
object  of  Congress  was  to  stop  tlie  cnnie 
breaking  up  the  means  of  committing  it. 

In  the  case  of  Tht  .ViWhiumi  FLt  k 
court  said  that  innocence  of  owners  was 
cuse.  This  was  not  a  mere  Mehtm, 
opposite  counsel  have  siUd,  but  a  point 
case. 

2d  objection.  That  this  vessel  wn  not  an 

within  the  nieaninix  of  the  act.  Tlu*  only  I 
which  the  law  looks  to.  is.  whether  it>ee  w 
was  armed  at  the  time  ol  committiw|f  Ikei 
ujepsion.  Here,  both  vessel  niu}  rrvw  1 
armeii.  But  it  is  said  that  the  arra;*  wtJe 
on  board  for  an  innocent  voyage.  True,  i 
.so  it  NViis  in  the  cas*'  of  Th*  }}n  r-.  -  -t  ;,t 
and  the  court  .s^tid  .she  might  have  coQUld 
an  aggression  within  the  meaning  of  the! 
What  difference  does  it  make.  wIma  Uwi  <n 
of  the  law  is  to  protect  commercet  It  *" 
said  what  number  of  guns  must  bo 
or  to  what  extent  the  crew  must  hei 
What  the  law  regarded  waa. 
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riioold  he  «n  fsr  armed  as  to  be  capable  of  in 
jnnng  o^mmerce.  It  is  said  that  the  a^p-ession 
mii^tlw  pincf  M  described  in  the  6th  section; 
tlmi  i!  moitt  amount  to  sea  robbory.  Tint  it  is 
perfectly  clear  Congress  did  not  iiiu  nd  tlii.s; 
th^-y  Itnt'W  what  piracy  was  by  the  law  of  na- 
l!  r'"!.  mtl  have  def  lHr^Hj  that  an  "attempt"  to 
.  umit  a  dopredation  shall  be  punished.  A 
narcJi. '  "  Jiireression"  or  '•  r^traint"  arc  all 
puriisbjible;  and  these  are  all  beyond  the  limits 
•J'JS*)  of  'national  Jaw.  These  offenses  are 
r.  >t  punished  personally,  but  in  the  ."ith  ^M•(iion 
piragr  is  punialied  wiib  death.  The  offenses, 
thmffore.  are  not  the  mne.   In  the  case  of 

T^f  P.ilmyra  (12  Wheat.,  14.  IT)),  it  was  urpued 
Uut  the  vessel  could  not  be  condemned  until 
tbe psnoB  was  oonTicted;  but  the  court  aafd  it 
a*  not  necessary,  btvaus**  there  was  no  per- 
ms! punishment  provided  in  the  sections 
aarfaH  Mbaint,  Ac.  There  b  touMthing 
BK-remt  int.  thirt  fore.  than  piracy  at  common 
kw.  There  need  not  Ije  rubbery;  a  "restraint" 
it  poongh.  In  the  8d  seetfoo,  where  merduut 
r^^ieh  are  authorized  to  capture,  the  word 
"I'lratjca] '  i>'  drupiK-d;  the  act  meant  to  pro- 
uv:  %'z%\n^i  all  airgveaaioDB,  and  conridered 

tbetn  all  as  piraticiil. 

[Mr.  .lohnmtn  here  examined  the  cases  of  ag- 
p>*«jon  *^rijtim.\ 

"i  o!ij»-ction.  Thai  the  arts  were  not  pirat- 
i  ii,  btoiuse  it  is  not  shown  thai  Ihev'  were 
nmmittwi  for  the  sake  of  plunder.  But  the 
•BKMmt  is  not  material  in  a  question  of  rob- 
(»fy.  and  violence  threatened  is  as  criminal  as 
i!  ustd;  and  it  was  argued  on  the  other  side. 

there  was  sufficient  evidence  to  show  that 
Ik*  captain  had  run  away  with  the  ship,  which 
»i«  pinw  y.    The  money  wa.s  paid  by  the  Port- 

,  aaiueK  veasei  under  fear.   The  boaniing  party 

'  vIm  MMd  wHh  pisCols  and  a  dirk.  Fear  was 
pirpodely  inslilled.  or  why  did  tlic  ntptain 
•tfid  hii  men  armed.    The  hrius  into  the  other 

'voarfu  waa  wUlftaland  maBdoos.  In  Tht 
M^rimrui  Fhtra,  the  court  said,  if  death  had 
cik»aed  from  firing,  it  would  iiave  been  a  grave 

Iferprinr  whether  some  granter  pontahment 
liioalif  not  be  inflicted,  aldura^  it  was  under 
a  nttiibii&e. 

Sd  pofait  What  is  the  law  of  nations  as  to 

tL»  r>;.l    "r  rover    f'l'-  : 

Wliere  a  party  roves  the  sea  to  commit  mur- 
<J'r  and  get  gain  by  %'i»jlence,  i«  at  war  with 
ili*-  whole  world;  and  when  his  proi>erty  is 
ixed.  a  riirlit  of  condemnation  ensueH  >im  in 
Uk  case  of  o'lit  f  enemies' pro|>erty.    But  it  is 
^•^'^/(tui  that  ihirt  carpo  is  the  proi>erty  of  in- 
'-J  •cent  per«on.«;.    The  answer  is.  thai  the  same 
a-nivos  whic  h  induce<i  the  Act  of  1819  to  give 
Hk  veaMl  to  the  captors,  induces  the  law  of 
lutinos  to  cive  them  the  car^o  also.    Nor  has 
tto  nde  been  changed  by  l^^atiou.   In  the 
«Me  of  UmUfd  Stain  r.  filnuKA  (5  Wheaton), 
tfi"  cnuri  say  that  the  8th  section  «if  the  1st 
ifficj^  (B<  1^  Constitution,  sivim;  power  to 
19  ddhw  and  piinMh  ]>iracies  and 
against  the  law  of  nations,  includ<» 
'Vk  power  of  punishing  lesser  offenses  than 
p  ranr,  Ooofnaa  did  not  intend,  by  the  Act 
tiiV*]  ♦of  1819.  to  take  away  any  of  the  ad 
ciiriJ^  tarisdiction  which  had  previously  been 
llM  4iidiciarv.   We  must  resort  to 


punish"  means  to  inflict  personal  ptinishment. 
and  the  jurisdiction  of  admiralty  is  always  in 
rem.  It  is  untouched  by  the  law.  If  a  pirate 
were  to  elaim  a  carcfo,  would  a  court  give  it  to 
him?  and  yet  the  court  can  only  condemn  or 
restore.  Admiralty  law  gives  "to  the  captors 
the  property  in  the  thing  captured;  and  if  ihe 
vessel  be  condcmnwl.  what  can  save  the  cargo? 
the  same  reason  applies  to  lH>th.  which  \h,  hold- 
ing out  an  inducement  to  captors  to  be  vigi- 
lant. If  the  captain  were  the  owner  of  both 
shi|)  and  cargo,  would  the  court  condemn  his 
vessel  and  restore  his  cargo?  In  11  Wheaton, 
before  dted,  the  owner  of  the  ship  is  held  re- 
sponsible for  the  acts  of  the  a<:eiit,  and  what 
good  reason  can  be  given  why  the  owner  of 
the  cugo  dxmld  not  abo  l>e  so,  espechtUy 
when  he  is  tlie  same  person  wlio  owns  tlie 
ship. 

}fr.  JuHida  &ronx  delivered  the  oirinlon  of 

the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  rnite<l  States  for  the  District 
of  Maryland,  sitting  in  admiralty,  and  attirm- 
ing  a  <U  (  ree  of  the  District  Court  rendered 
upon  an  information  in  rem,  upon  a  sf'iznre 
brought  for  a  supposed  violation  of  the  Act  of 
the  8<i  of  March,  1819  (ch.  75,  ch.  200),  to  pro- 
tect the  commerce  of  the  United  States,  and  to 
punish  the  crime  of  piracy.  The  iufornialion 
ori^nally  contained  five  counts,  each  asserting 
a  piratical  agereasion  and  restraint  on  the  high 
seas  upon  a  different  vessel:  one.  the  Madras, 
belonging  to  British  subjects;  another,  the  Sul- 
livan, iielonging  to  American  citizens:  another, 
the  Emily  Wilder,  belonging  to  American  dti- 
zens;  another,  the  AIl)ert,  Iteloniiins  to  British 
subjects;  and  anottier  upon  a  vessel  whose 
name  was  tinltnown,  belonging  to  Portuguese 
subjects;  and  this  last  count  coniainrd  also  an 
allegation  of  a  piratical  depredation.  The 
Maleli  Adhel  and  cargo  were  claimed  tnr  tlie 
firm  of  Peter  ITannony  A  Co..  of  New  York, 
as  their  property,  and  the  answer  denied  the 
whole  ffrawmen  of  the  information.  At  tlie 
hearing  in  the  District  Court,  the  vessel  was 
condenmed  and  the  cargo  acquitted,  and  the 
Cusia  were  directed  to  be  a  charge  upon  tlie 
property  rondemned.  .\n  appeal  was  taken 
by  i)olh  parties  to  the  Circiut  Court;  and  upon 
leave  obtained,  two  additional  counts  were 
there  filed,  one  aileiring  a  piratical  airirression, 
restraint,  and  depredation  upon  a  ve.s.sel  be- 
longing to  Portuguese  subjects,  whose  name 
was  unknown,  in  a  hostile  manner  and  with 
intent  to  destroy  *and  plunder  the  ve«-  [*230 
sel,  in  violation  of  the  law  of  nations;  and  an- 
other alleging  an  aggression  by  discharge  of 
cannon  and  restraint  upon  a  British  vessel 
called  the  Alert,  or  the  All)ert.  in  a  hostile 
manner,  and  with  intent  to  sink  and  destroy 
the  same  teasel,  in  Tiofation  of  tlie  law  of  na- 

tinns  V\>on  the  lieariiiir  of  the  cause  in  the 
Circuit  Court,  the  decree  of  the  District  Court 
wasafflmed;  and  from  that  decree  an  appeal 
has  been  taken  1>\  !'Oth  parMes  1<>  this  court. 

it  wag  fully  admitted  in  the  court  below 
tiiat  yie  owners  of  the  brig  and  cargo  nerer 
contemplated  or  atithorized  the  acts  com- 
plained of;  that  the  brig  was  bound  on  an  in- 
nocent commercial  voyage  from  New  Yorli  to 
Guayamas,  in  California;  and  that  Ibe  e<|uip 
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menu  on  board  were  the  usual  equipments  for 
such  a  voyage.  It  appears  from  the  evidence 
that  the  britr  sailed  from  the  port  of  New  York 
an  the  30th  of  June,  1840,  under  the  command 
of  one  Joseph  Nunez,  armed  with  a  cannon 
and  ammunition,  and  with  pistols  and  dajrpers 
on  board.  The  acts  of  ufrpression  compluine<l 
of  were  committed  at  different  times  under 
false  pretenses,  and  wantonly  and  willfully 
without  provocation  or  iustincation,  between 
the  0th  of  July,  1840,  and  the  20th  of  August, 
1840.  when  the  brig  arrived  at  Bahia;  where, 
in  consequence  of  the  information  given  to  the 
American  consul  by  the  crew,  the  brig  was 
seize<I  by  the  United  States  ship  Enterprize, 
then  at  that  port,  and  carried  to  Kio  Janerio, 
and  from  thence  brought  to  the  United  Stales. 

The  general' facts  are  fully  stated  in  a  depo- 
sition of  one  John  Myers,  the  first  mate  of  the 
Malek  Adhel ;  and  his  testimony  is  corroborated 
by  the  other  evidence  in  the  cause,  in  its  main 
outlines  and  details.  The  narrative,  although 
long,  cannot  Ix?  better  given  tlian  in  his  own 
wonis.  He  says,  among  other  things,  "On 
Tuesday,  the  30th  of  June."  (Here  the  judge 
read  a  part  of  the  evidence  of  Myers,  which  is 
set  forth  in  the  statement  of  the  case  by  the 
reporter. ) 

Now,  upon  this  posture  of  the  case,  it  has 
been  contended.  Ist.  That  the  brig  was  not  an 
armed  vessel  in  the  sense  of  the  Act  of  Con- 
gress of  1819  (ch.  75 ,  ch.  200).  2.  That  the 
aggressions,  resiraint-s,  and  depredations  dis- 
closed in  the  evidence  were  not  piratical  within 
the  sense  of  the  act.  8.  That  if  the  case  in 
both  respects  is  brought  within  the  scope  of 
the  act,  still  neither  the  brig  nor  the  cargo  arc 
liable  to  condemnation,  because  the  owners 
neither  participated  in  nor  authorized  the  pi- 
ratical acts,  but  are  entirely  innocent  thereof. 
4.  That  if  the  brig  is  so  liable  to  condemna 
tion,  the  cargo  is  hot.  either  under  the  act  of 
Congress  or  by  the  law  of  nations. 
1231*]  *  We  shall  aildress  ourselves  accord 
ingly  to  the  consideration  of  each  of  these 
ground*,  of  defense.  The  Act  of  1819  (ch.  75, 
ch.  200)  provides,  in  the  first  section,  that  the 
President  is  authorized  and  requested  to  em 
ploy  the  public  arme<l  ships  of  the  United 
States  with  suitable  instructions  "in  protect- 
ing the  merchant  ships  of  the  United  States 
and  their  crews  from  piratical  aggressions  and 
depredations."  By  the  second  section  the  com- 
manders of  such  armed  vessels  are  authorized 
"  to  sulwiue.  seize,  Uikc,  and  send  into  any 
port  of  the  United  Slates  any  armed  vessel  or 
boat,  or  any  vessel  or  boat  the  crew  whereof 
shall  be  arme<l.  and  which  shall  have  attempted 
or  conmiilted  any  piratical  aggression,  search, 
restraint,  depretlation.  or  seizure  upon  any 
vessel  of  the  United  States,  or  of  the  citizens 
of  the  United  States. or  up*)nany  other  vessel." 
&c.  By  the  third  section  it  is  provided  "that 
the  commander  and  crew  of  any  mcrcliaiil 
vessel  owned  wholly  or  in  purl  i)y  a  citizen 
thereof,  may  oppose  and  defend  against  any 
aggression,  search,  restraint,  depredation,  or 
seizure,  which  shall  >>e  attempted  up(>n  such 
vessel,  or  upon  any  other  vessel  owned  as 
aforesaid  by  the  comnwmder  or  crew  of  any 
other  armed  vessel  whatsoever,  not  being  a 
public  armed  vessel  of  some  nation  in  amity 
with  the  United  Static,  and  may  subdue  and 
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capture  the  same,"  &c.  Then  comea  the  fourth 
section  (upon  which  the  five  counts  of  the  orig- 
inal information  are  founded),  which  Ls  as  fol 
lows:  "That  whenever  any  vessel  or  boat 
from  which  any  piratical  aggression,  search, 
restraint,  depreriation,  or  seizure  shall  have 
been  first  attempte<l  or  made,  shall  be  capt 
ured  and  brought  into  any  port  of  the  Uoitwi 
States,  the  same  shall  and  may  be  adjudgi-d 
and  condemnc*d  to  their  use  and  that  of  the 
captors,  after  due  process  and  trial  in  nay 
court  having  admiralty  jurisdiction,  and  wtii  :b 
shall  be  holden  for  the  district  into  which  such 
captured  vessel  shall  be  brought;  and  the  saiue 
court  shall  thereupon  order  a  sale  and  distri- 
bution thereof  accordingly,  and  at  their  dis- 
cretion." The  fifth  section  declares  that  aav 
person  who  shall  on  the  high  seas  commit  the 
crime  of  piracy  as  defined  by  the  law  of  na- 
tions, shall,  upon  conviction  thereof,  be  pun 
ished  with  death. 

Such  are  the  provisions  of  the  Act  of  18I» 
(ch.  75.  ch.  200).  And  it  appears  to  us  ex- 
ceedingly clear,  that  the  Malek  Adhel  is  ao 
"arm«'d  vessel"  within  the  true  intent  and 
meaning  of  the  act.  No  distinction  is  taken, 
or  even  suggested  in  the  act,  as  to  the  objects, 
or  pur|X)ses.  or  character  of  the  armaroeci, 
whether  it  l)e  for  olTense  or  defense,  legitimaie 
or  illegitimate.  The  policy  as  well  as  the 
words  *of  the  act  equally  extend  to  all  [*232 
armed  vessels  which  commit  the  unlawful  ati* 
specified  therein.  And  there  is  no  ground, 
either  of  principle  or  authority,  upon  which 
we  are  at  liberty  to  extract  the  present  case 
from  the  operation  of  the  act. 

The  next  question  is  whether  the  acts  com 
plained  of  are  piratical  within  the  sense  and 
purview  of  I  he  act.    The  argument  for  the 
claimants  seetus  to  suppose  that  the  act  doc* 
not  intend  to  punish  any  aggression,  which,  if 
carried  into  complete  execution,  would  not 
amount  to  positive  pirac}'  in  contemplation  *>( 
law.    That  it  must  be  mainly,  if  not  exclu- 
sively, done  anitno  furandi,  or  Itwri  eama: 
and  that  it  must  unequivocally  deTnon5traie 
that  the  aggression  is  with  a  view  to  plunder, 
and  not  for  any  other  purjK)se,  however  hostile 
or  atrocious  or  indis|)en8able  such  purpose  mar 
be.    We  cannot  adopt  any  such  narrow  aoci 
limited  interptetation  of  the  words  of  the  act; 
and  in  our  judgment  it  would  manifestly  do- 
feat  the  objects  and  policy  of  the  act.  which 
seems  designed  to  carry  into  effect  the  general 
law  of  nations  on  ihe  same  subject  in  a  ju*l 
and  appropriate  manner.    Where  the  act  use* 
the  word  "piratical,"  it  docs  so  in  a  general 
si'nse;  importing  that  the  aggression  is  unaa- 
thorized  by  the  law  of  nations,  hostile  in  it» 
character,  wanton  and  criminal  in  its  commis- 
sion, and  utterly  without  any  sanction  (rc>ak 
any  public  authority  or  sovereign  power,  la 
short,  it  means  that  the  act  belongs  to  Um 
class  of  offenses  which  pinites  are  In  the  hal»n 
of  perpetratiuK.  whether  they  do  it  for  pur 
poses  of  plunder,  or  for  purposes  of  hatrtHl 
revenge,  or  wanton  abuse  of  piower.    A  piimii 
is  de(?me<i.  and  properly  deemed,  hottit  ' 

(ieneriit.    But  whv  is  he  so  deemed?   

he  commits  hostilities  upon  the  subjects 
property  of  any  or  all  nations,  without  any  ne 
gard  to  right  or  duty,  or  any  pretense  of  poll 
lie  authority.    If  hu'willfuUy  sinks  or  dotroy 
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an  innocent  merchant  ship,  without  any  other 
objttt  ihjxa  to  gratify  his  hiwless  appetite  for 
iiu!>chief,  it  is  just  as  much  a  piratical  aggres 
doQ.  in  the  .•tense  of  the  law  of  nations,  and  of 
the  ict  of  Congn^,  hs  if  he  did  it  solely  and 
ficlusively  for  the  salie  of  plunder.  Inert' caum. 
The  kw  looks  to  it  a.s  an  act  of  hostility,  and 
heiag  committed  by  a  vessel  not  commis.sioned 
tod  engai^ed  in  lawful  warfare,  it  treats  it  as 
tht  act  of  a  pirate,  and  of  one  who  is  emphat- 
ically ho»U$  humani  gentrU.  We  think  that 
Uie  anrettions  established  by  the  evidence 
bring  the  case  completely  within  the  prohibi- 
tuios  of  the  act;  and  if  an  intent  to  plunder 
were  necessary  to  be  established  (as  we  think  it 
CI  D<)().  the  acts  of  aggression  and  hostility  and 
S33*]  plunder  committed  on  the  *Portugue8e 
Teasel  are  sutficicnt  to  establish  the  fact  of  an 
open  although  petty  plundenige. 

Besides,  the  argument  interprets  the  act  of 
l<  :i?Tvj<s  .IS  though  it  c.ontained  only  the  word 
•  drpredation."  or  at  least  coupled  aggression 
•Dd  depredation  as  concurrent  and  essential 
drcnmstances  to  bring  the  case  within  the 
(Rsal  enactment  of  the  law.  But  the  act  has 
fri  such  limitations  or  qualifications.  It  pun- 
fibes  any  piratical  aggression  or  piratical 
Mrcfa.  or  piratical  restraint,  or  piratical  sciz 
ne,  as  well  as  a  piratical  depredation.  Either 
b  aofficient.  The  search  or  restraint  may  be 
pimtical  although  no  plunder  follows,  or  is 
looad  worth  carrying  away.  What  Captain 
NoDcx  designed  under  his  false  and  hollow 
pMenaes  and  excuses  it  may  not  Ite  easy  to 
•ay.  with  exact  confidence  or  certainty.  It 
taaj  have  lx^en  to  train  his  crew  to  acts  of 
»Mton  and  piraticjil  miscliief,  or  to  seduce 
ikem  into  piratical  enterprises.  It  may  have 
^<een  from  a  reckless  and  wanton  abuse  of 
power,  to  gratify  his  own  lawless  passions. 
U  could  scarcely  have  been  from  mental  hallu- 
r'^ations;  for  there  was  too  much  method  In 
Li<  mad  projects  to  leave  any  doubt  that  there 
cunning  and  craft  and  worldly  wisdom  in 
1U6  course,  and  that  he  meditated  more  than  he 
cfcose  to  explain  to  his  crew.  They  never 
■i*f<-cte<l  or  accused  him  of  insanity,  although 
thfv  did  of  purposes  of  fraud. 

fbe  next  question  is,  whether  the  innocence 
i  the  owners  can  withdraw  the  ship  from  the 
;*u;iliy  <jf  contisration  under  the  act  of  Con- 
tresK  Ucre,  again,  it  may  be  remarked  that 
tbe  ad  makes  no  exception  whatsoever,  wheth- 
ft  the  aggression  with  or  without  the  co- 
'^fKration  of  the  owners.  The  vessel  which 
(unmitM  the  •■  rtju^ion  is  treati-d  as  the  offend- 
ft.  M  ihe  ;:uiUy  instrument  or  thing  to  which 
Ur  forfeiture  attaches,  without  any  reference 
whai4oever  to  the  character  or  condiict  of  the 
o*oer.  The  venel  or  bosit  (says  the  act  of 
OoQfreiM)  from  which  such  piratical  aggres- 
4oa.&c..  shall  have  been  first  attempted  or 
mmW  ahall  be  condemned.  Nor  is  there  any- 
lUag  new  in  a  provision  of  this  sort.  It  is 
M  SB  ODOommon  course  in  the  admiralty. 
adiagiuMla'  the  law  of  nations,  to  treat  the 
v«MU  in  wUch  or  by  which,  or  by  tin  nuistcr 
werew  thereof,  a  wrong  or  offense  has  been 
^oaeaa  the  offender,  without  any  regjini  what- 
•ocver  to  the  personal  misconduct  or  respon- 
•ftiBty  oi  Uw  owner  thereof. 

.Vad  this  fai  done  from  the  necessity  of  the 
cate,  M  the  only  adequate  means  of  suppress- 
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ing  the  offense  or  wrong,  or  insuring  an  in- 
demnity to  the  injured  party.  The  doctrine 
also  is  familiarly  applied  to  cases  of  smuggling 
and  other  misconduct  under  our  revenue  laws; 
and  haii*been  applied  to  other  kindred  [*23-t 
cases,  such  as  cases  arising  on  embargo  and 
non-intcrcouse  acts.  In  short,  the  acts  of  the 
master  and  crew,  in  cases  of  this  sort,  bind  the 
interest  of  the  owner  of  the  ship,  whether  he 
be  innocent  or  guilty;  and  he  impliedly  sub- 
mits to  whatever  the  law  denounces  as  a  for- 
feiture attached  to  the  ship  by  reason  of  their 
unlawful  or  wanton  wrongs.  In  the  case  of 
The  United  StaU»  v.  'Ihe  Sc/iootier  Little 
Charles  {I  Brock.  liep.,  5M7,  854),  a  case  aris- 
ing under  the  embargo  laws,  the  same  argu- 
ment which  has  been  addressed  to  us,  Wiis 
tipon  that  occasion  addressed  to  Mr.  Chief 
Justice  Marshall.  The  learned  judge,  in  reply, 
said:  "This  is  not  a  proceedmg  against  the 
owner;  it  is  a  proceeding  against  the  vessel  for 
an  offense  committed  by  the  vessel;  which  is 
not  the  less  an  oilense,  and  does  not  the  less 
subject  her  to  forfeiture  because  it  was  com- 
mitted without  the  authority  and  against  the 
will  of  the  owner.  It  is  true  that  inanimate 
matter  can  commit  no  oflFense.  But  this  b(Mly 
is  animated  and  put  in  action  by  llie  crew,  who 
are  guided  by  the  master.  The  vessel  acta 
and  speaks  by  the  master.  She  reports  her- 
self by  the  mjister.  It  is  therefore  not  unrea- 
sonable that  the  vessel  should  be  affected  by 
this  report."  The  same  doctrine  was  held  l)y 
this  court  in  the  case  of  Tfie  Palmyra  (12 
Wheat.  R.,  1,14),  where,  referring  to  seizure* 
in  revenue  causes,  it  was  said  :  "  The  thing  is 
here  primarily  considered  as  the  offender,  or 
rather  the  offense  is  primarily  attached  to  the 
thing:  and  this  whether  the  offense  be  tnaliim 
prohibitum  or  malum  in  re.  The  same  thing 
applies  to  proceeding  in  rem  or  seizures  in  the 
Admiralty."  The  same  doctrine  has  been  fully 
recognized  in  the  High  Court  of  Admiralty  in 
England,  as  is  sufHcientlv  apparent  from  The 
Vrow  Judith  (1  Rob.  R.'  150);  The  Adonis 
Rob.  R.,  256);  The  Mars  (6  Rob.  R.,  87),  and 
indeed  in  many  other  cases,  where  the  owner 
of  the  ship  hjis  been  held  bound  by  the  acta  of 
the  master,  whether  he  was  ignorant  thereof  or 
not.' 

The  ship  is  also  bv  the  general  maritime 
law  held  responsible  for  the  torts  and  miscon- 
duct of  the  master  and  crew  thereof,  whether 
arising  from  negligence  or  a  willful  disregard 
of  duty;  as,  for  example,  in  cases  of  collision 
and  other  wrongs  done  upon  the  high  seas  or 
elsewhere  within  the  admiralty  and  maritime 
jurisdiction,  upon  the  general  policy  of  that 
law,  which  looks  to  the  instrument  itself,  used 
as  the  means  of  the  mischief,  as  the  best  and 
surest  pledge  for  the  compensation  and  indem- 
nity to  the  injured  party. 

*The  act  of  Congress  has  therefore  [*235 
done  nothing  more  on  this  point  than  to  affirm 
and  enforce  the  general  principles  of  the  mari- 
time law  and  of  the  law  of  nations. 

The  remaining  question  is.  whether  the  car- 
go is  involved  in  the  same  fate  as  the  ship.  In 
restject  to  the  forfeiture  under  the  Act  of  1819, 
it  is  plain  that  the  cargo  stands  upon  a  very 
different  ground  from  that  of  the  ship.  Nothing 

I.— See  3  Wheaton's  Uep.,  Appendix,  p  .37  to  p.  40. 
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in  mid  in  relatfon  to  the  condemnftHon  of  the 

ciir^io  in  Ihv  fourth  sntion  of  the  act;  imil  in 
the  silence  of  any  exprcsidou  of  Uie  Legislature, 
in  the  case  of  proTiinODs  confemedly  penal,  it 
OUffbt  not  to  Ih?  pH'sunu'd  that  their  intention 
exceeded  their  laugimge.  We  have  no  right  to 
presnnw  the  policy  of  the  net  raftchoi  be- 
yond the  condemnation  of  the  ofTending  vessel. 

Tlie  argument,  then,  wiiich  sK-ekb  condemna- 
tion of  the  cargo,  miMt  rely  solelv  and  exclu- 
sively for  its  sunport  npnn  the  Mxth  fuirl  j^eventh 
counts,  founded  upon  the  law  of  nationf*  and 
the  sreneral  maritime  law.  So  fni  >i<ihe  general 
maritime  hiiv  applies  to  torts  or  injurie-s  com- 
mitted on  the  hii^h  seas  and  within  the  admt- 
ndty  Jurisdiction,  the  general  rule  is,  not  for* 
feitiirc  of  the  otTending  property;  but  compen- 
sation to  the  full  extent  of  uli  damages  sustained 
or  reasonablv  allowable,  to  be  enfoiced  by  a 
proceeding  therefor  in  rem  or  in  permnnm.  It 
IS  trae  that  the  law  of  nations  goes  in  many 
CHses  much  fwrther,  and  inflicts  the  penalty  of 
eonfiscatiou  for  very  grom  and  wanton  viola- 
tions of  duty.  But.  then,  it  limits  the  penalty 
to  cases  of  extraordinary  turpitude  or  violence. 
For  petty  miaconduct.  or  petty  pltrnderage,  or 
petty  neglect  of  duty,  it  oontents  Itaelr  with 
the  mitigated  rule  of  compensation  in  damuLres. 
Such  was  the  doctrine  lecognized  by  this  court 
in  the  c»m  of  The  MarianiM  F%>ra  (11  Wheat. 
R. .  1,  40),  where  anatteuii  *  vasniade  fo  inflict 
the  penalty  of  contiscation  for  an  a^rted  (but 
not  proved)  pimtical  or  hostile  aggression. 
U[)on  that  occa-''ion,  the  court  said:  "The  otluT 
count"  (which  was  similar  to  those  now  under 
our  oooflideration)  "which  seeks  condemnation 
on  the  ground  of  an  asserted  hostile  ag!nT?='<ion, 
admits  of  a  similar  jinswtr.  It  proceeds  upon 
the  principle  that,  for  gross  violations  of  the 
law  of  nations  on  the  high  sea?*,  the  penalty  of 
confiscation  may  be  properly  indicted  upon' the 
offending  property.  Siqipoeing  the  general 
rule  to  be  so  in  ordinary  cases  of  property  taken 
in  delicto,  it  is  not,  therefore,  to  l>e  admitted, 
that  every  offense,  however  small,  however 
done  under  a  mistake  of  rights,  or  for  purposes 

visited  with  such 
Whatever  *niay 
be  the  case,  where  a  gxcm,  fraudulent,  and  un- 
proTohed  attacic  is  made  by  one  vessel  upon 
another  upon  the  sea,  which  is  attended  with 
grievous  loss  or  injury,  such  effects  are  not 
to  be  attributed  to  lighter  faults  or  ooounon 
neirlifjence.  It  may  he  just  in  such  cases  to 
award  to  the  injured  oarty  full  compensation 
for  his  actual  foai  and  dama^;  lint  tiie  infllc- 
tiun  of  anv  fnrf''iture  l>eyond  this  does  not  seem 
to  be  prcs-swl  by  any  considerations  derived 
iT^^m  public  law."  And  the  court  afterwards 
added :  "And  a  piratical  aacrrc^sion  by  an  armed 
vessel  sailing  under  the  regular  ting  of  any 
nation,  may  be  justly  subjected  to  the  penalty 
of  confiscation  for  such  a  gm.'ss  breach  of  the 
law  of  nations.  But  every  hostile  attack  in  a 
time  of  peace  is  not  neee— arily  piraticfU.  It 
may  be  by  mi.stakcor  in  neces.sary  self  defense, 
or  to  repel  a  supposed  meditated  at ta(;k  bv  pi 
rates.  It  may  be  justifiable,  and  then  no  blame 
atiachesto  the  act:  or  it  may  be  without  any 
Just  excuse,  and  then  it  carries  responsibility  in 
dainairt  s.  If  it  proceed  farther,  il  it  be  an  at 
tack  from  revenge  or  malignity,  frona  a  gross 
ftlMue  of  power,  and  a  settled  purpose  of  mia- 


wholly  defensive,  is  to  be 
2iJ0*]  lnr>-li  punishment 


chief,  ttien  it  assames  the<^iniictcrof  apriTttr 

unauthorized  war,  and  may  l)e  punisheii  Itv  ul' 
the  penalties  which  the  law  of  oalioDS  ca& 
pro]KTly  administer;"  that  is  (as  the  ooatut 
1  iows),  confiscation  md  foifailurs  d 
offending  vessel 

Now,  it  is  impoisible  to  read  this  taagufe 
and  not  to  feel  that  it  directly  apphes  to  ihf 
present  case.    In  the  first  place,  it  .''howKtbai 
the  offending  vessel  may  by  the  law  of  natfou, 
in  the  case  supposed  of  an  attack  from  m- 
liguity,  from  n  grf>ss  abu.se  of  power,  and  a  Mrt 
tied  purpo.««  of  mischief,  be  justly  )"ubjeeledto 
forfeiture.    But  il  is  as  clear  thut  ihe  hinsTjage 
is  w»ieJy  addre&sed  to  the  offending  vessel  aod 
was  not  intended       f  course  to  embrace  tb^ 
cargo,  even  if  it  Ix-Iongeti  to  the  same  owner, 
and  he  did  not  particimite  in  or  authorize  thf 
offensive  aggression.    FOTtheoourt  afterwards, 
in  another  part  of  the  case,  where  the  subject 
of  the  cargo  was  directly  under  consideration, 
said:  "But  the  second  count"  (founded  on  ibf 
law  of  nations)  "embraces  a  wider  range:  and 
if  it  had  been  proved  in  its  aggravated  extent, 
it  (\<M^  not  necessarily  follow  tliat  the  carp' 
ouffht  to  be  exempted.   That  is  a  questHm 
which  would  require  grave  detiberatlon.  It  it 
in  oreneral  true  that  the  act  of  the  niast-r  doe4 
not  bind  the  innocent  owner  of  the  cargo;  hot. 
the  rule  is  not  of  unhrenMl  application.  Awl 
\r]]r-ri'  the  nuLSter  is  al.'-o  agent  aii'l  flv  '  >v  • 
of  the  cargo,  or  both  ship  and  cargo  l)eloug  ic^ 
the  same  person,  a  distinctioo  may.  perhapt, 
arise  in  the  prinr  if  Ir  of  decbion  "    So  that  the 
•court  studiously  avoided  giving  a  con-  [*287 
elusive  opinion  upon  this  point.   Looking  ti 
the  authorities  upon  this  subject,  we  shall  find 
that  the  cargo  is  not  generally  deemed  to  be  ia< 
volved  in  flie  same  conflscntlon  as  the  ship, 
unless  the  owner  thereof  co-operates  in  or  au- 
thorizes the  unlawful  act.    There  are  excep- 
tions founded  In  the  policy  of  nations,  and.  ai 
it  were,  the  npce««:lties  of  enforcing  belligfrfi^ 
rights  agaiubt  fraudulent  evasions,  wheriianiori 
strict  rule  is  enforced  and  the  cargo  follows  tW 
fate  of  the  ship.    But  these  exceptions  stantj 
upon  peculiar  grounds,  and  will  be  found; 
u]>on  a  close  e.\aminati(^n.  to  he  cousisti-nt  widij 
and  distinguishable  from,  the  general  prindi^lj 
above  suggested.  Many  of  the  authorities  upni 
this  subject  have  been  cited  at  the  bar.  ani 
Others  will  1k>  found  copiousiv  coUected 
note  in  the  ap]>endix  to  nie  2a  vol.  of  Wlwal 
Rc])..  p.  :}T-4(>.  I 

The  present  case  seems  to  us  fairly  to 
within  the  genera]  principle  of  exempting  thj 
rarco.    The  owners  are  confessedly  innoeea 
of  all  intentional  or  meditated  wrong.  Th«^ 
are'free  from  any  imputation  of  guilt,  and  evpH 
suspicion  of  connivance  with  tl.e  master  in  hi 
hostile  (u'.ts  and  wanton  misconduct.  Uak« 
then,  there,  were  some  stubboin  nile^  wind 
upoTi  clear  grounds  of  public  jiolic}*.  rrquirP 
the  penalty  of  contiiication  to  exieud  lot' 
cargo,  we  should  he  unwilling  to  eofotce 
We  know  of  no  such  rule.    On  the  contw 
the  act  of  Congress,  pointing  out,  as  it  diH«^ 
this  very  case,  a  limitation  of  the  penally 
confiscation  to  the  vessel  alone,  .•^iiiiBttc^*- 
minds  that  the  public  policy  of  our  govcrnmi'ii 
in  cases  of  this  nature  isnot  intendoci  tocnili 
the  cargo.    It  is  satisfied  by  attaching  the 
alty  to  Uie  offending  vessel,  aa  s^  thai 
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jtBtke  and  a  jmt  regiml  to  private'  rights  re- 
aniraL  For  these  reaaons,  we  are  of  opinion 
uat  decrees  condemning  the  Tenel  and  re- 
florin^  th<'  c.'iriro.  rendered  la  botb  the  Courts 
bdow.  ought  to  be  afiirmed. 

Iliere  renuuns.  then,  only  the  oomlderatloD 
of  the  cr>its.  whether  the  rourts  lK.'h)w  diil  riirht 
in  making  them  exduiiivehr  a  cliarge  upon  the 
pieeeedi  nt  the  condemned  property.   Costs  in 
the  admiralty  are  in  the  si^uiul  (li«<  rction  of  the 
eaim:aiid  no  appellate  court  should  ordinarily 
iaierfere  with  toat  discretion,  unless  under  pe- 
C'llUr  circumstances.    Here,  no  such  circiim- 
tunccs  o<xur.    The  matter  of  costa  is  not  ]M;r 
m  the  proper  suhiect  of  an  appeal ;  but  it  can 
he  taken  notice  oi  only  incidentally  as  connect- 
ed with  the  prindpal  decree,  when  the  ct)rrect- 
aesB  of  the  latter  is  directly  before  the  court. 
In  the  pn-sent  case  the  cargo  was  acquitted. 
238*]  and  tbt^re  is  no  ground  to  *impute  any 
faoh  to  it.    If  H  had  been  owned  by  a  thirci 
pfTwn,  there  would  have  been  no  reason  for 
maicting  the  owner  in  coels,  under  circum- 
stances like  the  prewut,  where  it  was  imprac- 
ticable to  seperale  the  cargo  from  the  vessel  by 
anydeliTery  Uiereof,  unless  in  a  foreign  port, 
and  nij  t»eculiar  cause  of  suspicion  attached 
thereto.  Its  behmgiog  to  the  same  owner  mi^ht 
juati^  its  bein^  Drought  in  and  subjected  to 
judicial  ex. H  in  illation  and  inqiiir}'.  as  a  case 
where  there  wasprobabljB  cause  for  the  seizure 
and  detentkm.   But  there  It  stopped.  The  In- 
n  wnf*eof  the  owner  ha*;  Ix'cn  fully  cstaMi'^hed: 
the  reaaei  has  been  subjected  to  condemnation, 
aad  the  fund  is  amply  sufficient  to  indemnify 
the  captors  for  all  their  vmin  and  charges.  We 
see  no  reason  why  the  innocent  carso,  under 
inch  circunwrtaoces,  should  Im  loedMrwith  any 
cumulative  burdens. 

Uwn  Uii  vthoUt  *M  an  oil  of  opiiuon  that 
Atiterte  of  ths  CKrvntf  Cbwrt  ought  to  be,  and 


Tbi*  cause  came  on  to  Ix'  heard  on  the  tran- 
sect of  the  record  from  the  Circuit  Court  of 
tktJMtd  Slates  for  the  Dtatrlct  of  Maryland, 

ar^e<i  by  coiuiM'lidn  considenition 
it  IS  now  here  ordered,  adjudged  and 
by  this  court,  that  the  decree  of  the 
•aid  Circuit  Court  in  this  cause  be.  and  the 
is  hereby  aflirmed,  without  costs. 


-IS  Haw^  n,  116;  »  How^  884 ;  7  VTnlU  IM : 
'~  "Bl^hf.  Pr^  asS;  8  Ware.  811;  Abb. 
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Jbr  attpartiei  to  join  tn 
to  tpM  'tkne 


bond — former  <Ue. 
tn  appfjxL — ri(/ition 

Where  there  are  manj-  pHftlcw  In  a  case  below.  It 
Is avt  l>cveA(*ar>'  forthein  nil  to  jniii  in  the  uppt.>al 
bond.  It  te^nitBeienf  If  they  all  ap|)eal  and  the  t>und 
ti*-  apT»rr)T«*d  tjy  Xhr  eourt. 

No  appeiil  lU*  from  the  refuHtil  of  the  eourt  tx»- 
l<  w  to  ofx-n  a  formenleer'  f. 
_  Battf  tbe oouit^ertalns a  petition  to  open  a 
dsifSil  ^betlmaMMlBs  vDr  an  appeal  does  not  b^ 


gin  to  run  until  the  refusal  to  Open  It,  the  same 

term  conttuuinK. 

Where  an  upi>cal  is  prajed  In  open  court,  no  ci- 
tation is  tM"ee?sary. 

Tills  wits  an  appeal  from  the  chancery  aide 
of  the  Circuit  Court  of  the  United  Htates  for 
the  District  of  Columbia. 

The  case  was  not  reached  in  regular  order, 
but  a  motion  was  made,  under  the  rale,  to  dis- 
inis<i  the  appeal  under  the  following  state  of 
facta: 

*A  final  decree  was  pronounced  in  r*230 

tiie  court  below  '>n  t  he  19th  of  May.  1843,from 
which  an  appeal  wiis  prayed.  A  petition  tore- 
open  the  decree  was  nied  during  the  term,  and 
referred  to  a  master,  whf)  rep<»rte<i  on  the  9th 
of  .June  following.  Upon  his  report  the  court 
refused  to  open  its  former  decree,  and  from 
this  refusal, as  well  i\s  from  the  ori<rinal  ilecree, 
an  appeal  Wit*^  prayed,  in  which  all  tbe  parties 
joineo.  On  the  15th  of  June,  the  lx)nd  was 
executed  by  three  of  the  parties,  not  being  all. 

MeMTs.  Jonu  and  Brent  morcd  to  dismiss  the 
appeal  on  the  following  grounds,  and  dted  8 
Peters,  526. 

1.  For  irr^larity.  on  account  of  the  failure 
of  the  appellants  to  irive  the  proper  apiwal  bond  ; 
the  bond  given  having  been  executed  by  only  a 
part  of  the  defendants  in  the  eourt  below,  and 
lor  other  reas^ins  in  the  record. 

3.  That  notwiiimanduig  said  bond  may  be 
n^lar,  tiie  appeal  oufrtit  to  be  dismissed  as  to 
that  part  taken  from  the  refusal  of  tbe  court 
below,  to  oymn  the  tiual  decree  made  upon  the 
10th  of  May,  1843;  the  said  refosal  having  been 
niiule  in  file  discrefion  of  the  court  below  and 
not  ■  a  linal  decree  or  order"  from  which  an 
appeal  can  lie  taken. 

3.  Tiint  t  Me  jurties  are  not  named  in  the  writ 
of  error  and  citation. 

Mmn.  Bnatoif  and  NmiU  opposed  the  mo- 
tion. 

The  motion  in  this  case  is  put  upon  two 
grounds.  As  to  the  first.' tlie  bond,  it  will  l>e 
seen  by  reference  to  the  record,  that  a  final  de- 
cree was  rendered  on  the  10th  day  of  May,  1848, 
from  which  an  a^Mal  was  prayed  by  all  the 
parties. 

During  the  same  term  a  petition  was  filed  by 
Rol)ert  iJrockett  to  have  that  final  decree  opened 
for  certain  purposes.  And  the  court  referred 
ittothecommlarfoner.  The  oommlmloner  made 

his  report,  aii<l  on  the  9th  d;iy  of  .Tnne,  1S4'.?. 
the  same  term  still  continuing, the  court  refused 
to  open  the  final  deeree;  and  from  this  refusal, 
as  also  from  the  final  decree  of  tli'-  lOih  of 
May,  an  appeal  was  taken,  and  the  court  then 
directed  the  penalty  of  tbe  bond.  All  the  par- 
ties joined  in  this  apix'nl  also.  The  bond  l>ears 
date  tbe  loth  June,  lb4j},  and  is  executed  bv 
three  of  the  parties  in  the  decree,  and  by  tbeur 
sureties. 

Under  this  state  of  facts  the  appeUaalS main* 
tain.  First.  That  the  bond  was  pro|»Brly  given, 

and  as  the  law  n-quires 

*The  law  requires  that  all  should  [*240 
join  in  the  appeal,  but  does  not  direct  or  re- 
quire that  they  should  all  join  in  the  bond. 
The  whole  object  of  the  law  iii  that  respect  is 
security.  That  is  a  question  for  the  court  b«?- 
low ;  if  the  security  is  suflicient*  the  bond  is 
sufficient. 

Beoond.  Tbeappeal  was  properly  taken.  The 
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oniipo  was  not  finally  disposed  of  till  the  iid- 
jouriiiuent  of  the  terin.  All  judgments  and  de- 
crees are  under  the  control  oi  the  court  during 
that  period,  and  may  be  opened  or  revised. 

The  petition  for  the  opening  of  the  decree 
was  addressed  to  the  discretion  of  the  court. 
The  court  entertained  it.  By  this  the  effect  of  the 
final  decree  was  suspended.  Substantially,  the 
decree  was  not  tinal  until  the  9th  June,  1843. 

That  appeal  waa  taken,  as  has  been  said,  to 
tfie  forttter  decree,  and  ft  is  clear  the  Ctreutt 
Court  did  not  consider  the  former  decree  as 
final,  because  they  did  not  direct  the  amount 
of  the  penalty  in  the  bond. 

A  third  point  has  been  suggested  as  to  the 
writ  of  error  and  the  citation,  and  the  cose  in  8 
Peters  Is  relied  on.  The  answer  Is.  no  writ  of 
error  was  necessary  here,  nor  citation,  because 
the  appeal  was  taken  in  open  court.  The  case 
does  not  apply. 

The  cases  in  2  Peters  and  7  Peters  do  not  ap- 
ply. The  appeals  in  these  cases  were  taken  by 
a  part  only  of  tlie  partiei.  BeeideB,  Mande* 
YiUe'a  waa  a  partnenhip  case. 

Jfr.  /imMm  Stobt  delivered  tiie  opinion  of 
theoonrt: 

A  motion  has  been  made  to  dismiss  this  ap- 
peal upon  several  grounds.  The  first  is,  that 
although  all  the  defendants  have  appealed  from 
the  decree  of  the  court  below,  yet  a  part  of 
them  only  have  assigned  the  appeal  hond. 
This  objection  is  not  maintainable.  It  is  not 
necessary  that  all  the  defendants  should  join  in 
the  appeal  bond,  althoufrh  all  must  jnin  in  the 
appeal.  It  is  sufficient  if  the  appeal  bond  is  ap- 
proved by  the  oourt,  aa  satisfaiioiy  and  com- 
plete security,  by  wbomaoever  it  may  be  exe- 
cuted. 

The  next  ground  is,  that  an  appeal  has  been 

taken  from  uie  refusal  of  the  court  below  to 
open  the  former  decree,  rendered  for  the  ap- 
pellant. It  is  plain  that  no  appeal  lies  to  this 
court  in  such  a  matter,  as  it  rests  merely  in  the 
sound  discretion  of  the  court  below.  And  if 
this  had  been  the  sole  appeal  in  the  case,  the 
appeal  mu.^t  have  l>een  aismisswl.  But  an  ap- 
peal luus  ul»o  been  taken  to  the  tirst  decree 
(which  was  a  final  decree)  rondered  by  the 
court.  That  flicree  *wn.s  rendered  on 
the  10th  of  May.  1843.  During  the  same  term 
a  petition  was  tiled  by  the  defendants  on  the 
26lh  day  of  the  same  month,  to  have  the  final 
decree  opened  for  certain  purposes;  and  the 
court  look  cognizance  of  the  petition  and  re- 
ferred it  to  a  master  oommiasioner.  His  report 
was  made  on  the  9th  of  June  following,  the 
«ime  term  still  conlinuing;  and  the  court  then 
refused  to  open  the  final  decree;  and  from  this 
refusal  as  well  aa  from  the  final  decree,  the 
defendants  took  an  appeal,  and  gave  bond 
with  sulUcieot  sureties,  on  tlie  15th  day  of  the 
same  month,  and  the  appeal  was  then  allowod 
by  the  court.  Before  that  time  the  COUTt  had 
not  tixed  the  penalty  of  the  bond. 

Now,  the  argument  is,  that  as  the  original 
final  decree  was  rendered  more  than  one  month 
before  the  appeal,  it  could  not  operate  under 
the  laws  of  tne  United  SUtes  as  a  mp§nmU)4u,or 
to  stay  execution  on  the  decree ;  Iwcause  to  have 
such  an  effect  the  ap{K>Hl  should  be  made  and 
the  bond  should  be  given  within  ten  days  after 
the  final  decree.  But  the  short  and  oooolustve 
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answer  to  this  objection  is,  that  the  final  decree 
of  ihe  10th  of  May  was  suspended  by  the  sab^ 
sequent  action  of  the  court;  and  it  did  nottaks 
effect  until  the  9th  of  June,  and  that  the  ap- 
]>eal  was  duly  taken  and  the  appeal  bond  givca 
within  ten  days  from  this  last  period. 

Another  and  the  last  ground  of  exoeptioa 
is  to  the  want  of  prop<T  parties  to  the  writ  of 
error  and  citation  No  writ  of  error  lies  in 
tilis  case,  but  an  appeal  only:  and  Uie  appml 
having  been  made  m  open  eourt,  no  dunon 
was  necessary. 

Upon  tJie  tchoU,  we  are  of  opinion  that  thf 
Hon  to  dismita  the  appeal  ought  to  be  ocerrukd, 
and  U  Uaecetdin^  oesrruML 

S.  C.  3  How.,e91. 
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WILLIAM  A.  DROMGOOLB.FRBDRRICK 

O.  Tl  RNBULL.  and  CHARLES  A.  LA* 

f. 

THE  FARMERS'  AND  MERCHANTS' 
BANK  OF  MISSISSIPPI. 

Jyrudiction  of  U.  S.  C.  Court— MittMppi^ 
ute — suit  on  promistory  note — parU6$. 

A  Statute  of  Miasiflsippl  allows  milt  to  be  btoofbt 
•gainst  the  maker  ana  payee.  Jolnlljr,  of  a  proal^ 

sory  note,  by  the  Indoiwe. 

But  an'aotlon  of  this  kind  cannot  be  maintaliwd 
in  the  courts  <tf  the. Doited  StatM,  altboufrb  the 
plaintiff  resMss  in  anotlier  State,  provided  the 
maker  and  pajree<rf  the  note  both  reside  hi  NlBris* 
stppl. 

THIS  case  was  brouffht  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 
«In  1888.  the  following  pramiasory  [*24S 

note  was  executed : 

$2,809  60-100  Pbikceton,  WAsmxaros 

Co..  May  17th.  1838. 
On  tlie  Isl  of  January.  1839,  we,  or  eitlier  of 
us.  promise  to  pay  to  the  order  of  Brigj^,  L4- 
coste  *.t  Co.,  two  thou-sand  eight  hundrwi  and 
ninety-nine  50-100  dollars  for  value  received, 
payable  and  negotiable  at  the  Planters*  Bank 
of  Mississippi,  at  Natchez. 

Wiij-.  A.  DnoMooOM, 
F.  O.  TUBKBPLL. 

The  makers  and  payees  were  all  residents  or 

the  State  of  Mississippi.    T-Acoste,  in  thf'  pirt 
i  nership  name,  indorsed  it  to  the  Farmers'  and 
I  Merchants'  Bank  of  Memphis,  the  stodchoMers 
of  which  are  alleged  to  reside  in  Tennessee, 
j  The  banic  brought  suit  upon  it  in  the  Circuit 
Court  of  the  United  Btites  for  the  Dtabfet  of 
Mississippi.     The  suit  was  brought  against 
t  Dromgooie  and  TurnbuU  aa  the  makers,  sod 
i  also  against  LAcoste;  the  junction  being  per- 
mitted  by  a  Statute  of  Mississippi     The  de- 
1  fendants  pleaded  in  abatement  aa  follows: 
I     "And  the  said  defendants  who  are 
of  the  State  of  Missis.sippi,  in  their  own  proper 
persons,  come  and  defend  the  wrong  and  in- 
juiy,  and  say:  thai  the  jK-rsons  competing  the 
oomniercial  firm  of  Briggs,  IjAootle  &  Co..  to 
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whom  the  s&id  promissory  note  declared  upon 
-fas  made  and  delivered  at  the  time  of  its  aate 
iod  delivery  then  were,  and  yet  are,  citizens  of 
.md  resident  in  the  State  of  Mississippi,  and 
were  80  at  the  time  of  the  supposed  transfer  and 
delivery  of  the  said  promisstirv  note  to  the  said 
pteiotiffs,  by  reason  whereof,  this  honorable 
eoort  cannot  in  law  have  or  entertain  jurisdic- 
tioo  of  this  cause,  and  this  they,  the  said  de- 
f(odaot5,  are  ready  to  verify.  Wherefore,  the 
mid  defendants  pray  judj^ent  of  the  said  writ 
tod  declaration,  and  that  the  same  may  be 
(jtujLiil.  Sanders,  for  defendants." 

To  this  plea  the  plaintiffs  demurred,  and  the 
court  sustamed  the  demurrer.  Judgment  was 
•eoonlin^ly  entered  for  the  plaintiffs,  and  to 
trriew  the  opinion  of  the  court  upon  the  de- 
raorrer,  the  present  writ  of  error  was  brought. 

The  case  was  argued  by  Mr.  Waiktr  for  the 
appellants,  who  relied  upon  the  cases  in  16 
Peters.  86  and  815. 

MrJwiticf  Stort  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mivissippl. 

-43*]  The  original  action  was  brought  by 
the  Rank  of  Memphis,  alleging  the  stockholders 

be  cilizea<»of  Tennessee,  against  the  plaint- 
iflfin  error  (the  original  defendants),  alleging 
Ihon  to  be  citizens  of  Mississippi;  and  it  was 
founded  upon  a  promissory  note  made  bv 
Droouifoole  and  Turn  bull  (two  of  the  defencf- 
MU),  dated  at  Princeton,  Washington  County, 
MisM«iippi,  May  17th,  1838,  whereby  on  the 

•1  of  January.  18JJ9,  they,  or  either  of  them 
p  mij^-d  to  pay  to  the  order  of  Briggs.  Lacoste 
4  Co..  $2,899.50,  for  value  rcceive<l,  payable 
and  negotiable  at  the  Planters'  Bank  of  Missis- 
."iippi.  at  Natchez.  The  declaration  alleged  ti- 
lif  in  the  bank  to  the  note  by  the  indorsement 
of  tlie  payees.  Lacoste  using  the  name  and  dc- 
•criptjon  of  Briggs.  LAcoste  &  Co. ,  to  them ;  and 
the  »uil  was  brought  jointly  agjiinst  both  the 
maker  and  the  payee,  in  conujrmity  to  a  statute 

'  Miwisftippi.  aiiihorizing  such  a  proceeding. 
■  oe  defcn«lants  pleaded  that  they  are  citizens  of 
•Ii>«-i«!ippi,  and  that  the  persons  composing  the 
arm  of  Briggs.  LA( o-^te  «.t  Co.,  wore,  and  yet 
arc  citizens  an  l  re-idt  nis  of  Missiasippi,  and 
«ere  lo  at  the  time  of  the  supposed  transfer  and 
Wllvery  of  the  promissory  note  to  the  bank. 
To  this  plea  there  was  a  demurrer  and  joinder, 
on  which  the  Circuit  Court  gave  judirment 
for  the  bank ;  and  the  prejjent  writ  of  error  is 
brought  to  rt'vise  that  judgment. 

The  11th  section  of  the  Judiciary  Act  of 
1789  ([ch.  20)  provides,  "  Nor  shall  any  district 
or  drctiit  court  have  cognizance  of  any  suit  to 
rxttwer  the  contents  of  any  proinis.sory  note,  or 
tlicrthoio  in  action  in  favor  of  an  assignee,  un- 
kM  the  tQit  might  have  been  prosecuted  in  such 
ooort  to  recover  the  said  contents,  if  no  iLssigr- 
nwit  hrxd  been  made,  except  in  ca^«.*s  of  for 
1*  of  exchan^je."  Now,  the  present 
^  fails  directly  within  Iho  prohibition  of  thi* 
'  iattte.  The  auit  is  brought  by  the  plaintiffs  t<' 
ntattr  the  contents  of  a  promissory  note  o' 
vbiehthej  are  the  indorsers  of  the  payee,  and 
the  pftyee  tnd  the  makers  are  all  citizens  o' 
MiaHsippL  The  ground  on  which  the  origi 
oal  Judgment  was  given,  probably,  was  that 
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the  statute  of  Mississippi  required  all  the  par- 
ties to  the  note  to  be  joined  in  the  suit;  and  as 
all  the  plaintiffs  were  citizens  of  Tennessee, 
and  all  the  defendants  citizens  of  Mi-ssissippi, 
it  was  a  case  falling  directly  within  the  general 
provisions  of  the  11th  section  of  the  Judiciary 
Act  of  1789  (ch.  20),  which  gives  jurisdiction 
to  the  Circuit  Court  in  cases  where  *'  the  suit 
is  between  a  citizen  of  the  State  where  the  suit 
is  brought,  and  a  citizen  of  another  State," 
But  it  has  been  already  decided  by  this  court, 
that  the  statute  of  Mississippi  is  of  no  force  or 
effect  in  the  *courtsof  the  United  States  [*244 
and  that  independently  of  that  statute  no  such 
joint  action  is  by  law  maintainable.  This  was 
decided  in  Kea'ry  v.  The  FnrmerH'  and  Mer- 
chant*' Bank  of  Memphu  (16  Peters.  89).  The 
other  point,  that  the  case  falls  within  the  pro- 
hibition of  the  Uth  section  of  the  Judiciary  Act 
the  1789  (ch.  20),  was  as  fully  recognized  by  this 
court  in  (tibmn  and  Martin  v.  Chew  (16  Peters, 
815). 

There  is  nothing,  then,  in  the  present  case 
which  is  open  for  argument. 

The  jtidfjment  of  the   Circuit  Court  of  the 
Southern  Diatriet  of  MiMimppi  m,  therefore, 
rerterited,  and  the  couM  remanded  to  that  rourt 
with  directions  to  enter  a  judgment  for  the  de- 
fendant*. 

order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  atljudgcd  hy  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  sahie  is  hereby  reversed  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to  that 
court  lo  enter  judgement  for  the  defendants. 


Cited— 6  How.,  37, 
277  ;  17  niatchf..  S. 


18  How.,  520;  1  Bias.,  101, 


THOMAS  GRIFFIN  and  HUGH  ERVIN 

r. 

ROBERT  THOMPSON. 

No  discharge  of  jtidgmml,  where  marshal,  with- 
out plaintiffs'  consent,  accepted  depreciated  cur- 
rency in  satiif action  uf  execution. 

A  marshal  hus  no  right  to  recoivc  bank  notes  In 
discharKe  of  iine.xeeutlon  unless  authorized  to  do 
so  bjr  tho  plairitllT. 

If  tho  tuiirrihul  does  receive  such  papers,  the 
court,  in  thu  e.verclse  of  its  power  to  correct  tho 
lrrejrul«ritic8  of  its  offlcor.  will  refuse  a  motion  <»f 
tho  defomhint  to  have  Htitlsfuution  entered  on  the 
Judtrmunt.  uiid  refudoalso  to  quash  a  second  fieri 
facia*. 

UPON  a  certificate  of  division  from  the  judges 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Mississsppi. 

This  was  a  motion  made  by  Thomas  Griflln 
and  Hugh  Ervin  to  have  satisfaction  entere<l  on 
an  execution  of  fieri  facia*,  which  issued  from 
the  clerk's  office  of  the  court  against  therm  on 
the  ith  day  of  June,  184U.  in  favor  of  Robert 

SoTR.—An  tn  futyincnt  in  fnr(/fd  or  deprecfalrd 
paper,  effect  uf,  see  noU«  to  Jtiiiik  of  United  8tate>i 
V.  bank  uf  OeorRhi,  10  Wheat.,  :{33. 
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Thompson,  for  the  sura  of  *  1.740.02,  with  iu- 1 
term  thereOD  at  the  rate  of  x  (x  r  cent,  per  an- 
num.  from  the  7th  day  of  Xuvt'inlK-r,  1S89. 
until  paid,  together  with  co^ls.  alt>o  to 

ciu;i>ih  an  execution  of  .^n/ac/<f'<  wiii(  li  issued 
24ft*]  against  them,  *in  favor  of  Thomp- 
son, on  the  same  judgment,  uu  the  6th  day  of 
Kovember,  1841. 

In  support  of  this  motion,  tht^  plainliiTM  be- 
low read  iu  t  vidence  first,  an  execution  of  ./f. 
fa.y  numbert^i  ^74.  which  was  sued  out  of  the 
court  against  Gritttn  in  favor  of  Thompson  on 
the  Ist  day  of  January.  1840.  returnable  on  the 
1st  Monday  of  May  ensuing,  for  the  sum  of 


Marbhal  of  the  bouthera  District  of  MiaBimppi. 
I  which  raoeipis  trein  the  words  aad  flforai  fol* 

lowin-z  'o  wit: 

li«ceived  of  Thomas  Griffin  the  sum  of  dghi 
bundled  dollan,  to  be  applied  to  part  payment 
of  an  execution  obtained  ts.  him  at  the  Nov 
Term.  l^y,  of  Circuit  Court  United  btates  as 
security  for  1.  Griffin,  whidi  waoiml  I  am  to 
credit  said  cTcctition  with, 
December  lUth,  1«39. 

W.  M.  GwTN.  MardMl. 
Ry  his  (Ipputy,  Jno.  F.  Cook. 
"  Received  of  Thomas  Gritliu  the  sum  of  two 
hundred  dollars  in  Union  Bank  money,  to  be 


$1,740.02  and  the  costs,  this  being  the  amount  I  applied  to  a  certain  execution  I  hold  m.  said 
of  a  judgment  recovered  in  the  court  on  the  I  Gfnffin,  or  1  am  to  rettim  the  ^aid  moaey  to 
7th  ilav  of  November.  1889.    Upf»n  this  e.\ecu  !  the  sjiid  Grillia.  JhO.  F.  CoOC 

Feb  y  17th.  1840. 

The  said  sums  of  $800  and  $2<A>.  roentioncd 
in  said  receipts,  constituting  the  $1,000  iapofC- 
notes  of  the  Mi.ssi?.«;ippi  Union  Bank,  relumed 
by  the  marshal  as  received  on  2d  of  Jsaasry» 
1^40,  on  execution  of  fieri  fadn*  hereinbefore 


lion  was  indorsed  the  return  of  the  marsiial, 
dated  lAxj  the  4th.  1840,  settinir  forth  the  levy 

of  that  process  on  the  25lh  of  .M  ir-  Ij  1840.  on 
certain  subjects  of  property,  the  ejLecution  of  a 
foithoomlng  bond  by  Griffin  with  Errin  as 

surety  for  the  delivery  of  the  property  at  the 

day  and  place  of  8ale,'and  the  forfeiture  of  the  i  rcTeVreVwo."  daVed"l8t  J'm  1840. 
bond  by  the  failure  of  the  obligors  to  comply 
withit<;  rondiri  n  Accompanying  this  letttm  W 


'Hi 

a  receipt  inthuie  words: 
Jannary  2d,  1840.   lieceived  on  this  eiecu- 

tion  one  thousand  dollars  in  postonotes  of  the 
Mississippi  Union  Bank 

Wm.  M.  Gwix.  MarM, 
By  his  deputy.  .In(j.  F.  Cook. 
The  plaintiffs  next  produced  in  evident  e  their 
forfeited  forthcoming  bond  with  the  e.vecuiion 
of  fire  fftn'm  mcd  thereon,  in  favor  of  Thomp- 
bou  on  the  4ih  of  J  uue,  1840,  returnable  to  the  1st 
Monday  of  November  with  the  following  in- 
dorsements and  returns  thereon,  viz.: 

Iiuiormment  on  Fi.  Fa, 

No  security  of  anv  kind  is  to  be  taken.  This 
execution  is  entitle(f  to  a  credit  of  one  thousand 
dollars,  paid  2d  January,  1840.  in  I  nion  post- 
notes.  See  marsbal'e  letum  ou  jr.  fx.  No.  874. 
to  May  Term,  1840. 

(Signed)  Wm.  Blukh,  Cl'k. 

MartJuU'H  Ilel  urn. 

Hade  on  this  case  four  hundred  dollars,  Nov. 

3d,  1840.  Receivetl  balance  of  Iliis  ca^e.  in  full 
for  costs,  &c.,  say  five  hundreti  and  fifteen  80- 
lOOdolhuB.  Wm.  G.  Gwin,  Marshal. 

Nov.  8d,  1840.     By  W.  L.  B  vtto.  Dept. 

They  then  read  in  support  of  their  motion 
the  execution  of  fieri  facing  stied  forth  against 
them  in  favor  of  Thompson,  on  the  6th  day  of 
Novemlier.  1841,  which  execution  is  the  same 
tlut  the  plaintiff  in  tbe  court  below  moved  to 
quash.  Upon  it  m  the  following  indonement: 
240*]  *  Indonement. 

This  execution  is  entitled  to  a  cretlit  of 
$808.47,  paid  3d  November.  1840.  on  Ji.  fa. 
No.  451,  to  Nov.  Term.  IS  10  Xo  secuirity  of 
any  kind  is  to  be  taken  for  balance. 

W.  H,  Bbown,  C3'k. 

Marshal's  return,  "stayed  by  mpernedM*," 
received  April  1,  1842.       A.  Miulbu,  Ml. 

By  dept.  J.  8.  Qoocb. 

Tliey  llicn  read  in  eviden<  e  \o  the  court  the 
following  receipts  wliich  were  proved  to  l>e 
signed  by,  and  in  the  handwriting  of  John  F. 
(■(.)ok,  wlio,  at  the  date  of  said  receipts,  and 
U;f(>ru,  was  a  deputy  of  William  i^t.  Qwin,  < 


Thev  also  read  in  evidence  to  the  court 
following  additloiial  receipts,  to  wit: 


the 


8.  Jf.  /«. 
.1810. 


Griffin  and  Surety.  )  ^ 

Received  of  Thomas  Griffin  in  the  ab<no 
stated  caiie,  the  sum  of  four  hundred  dollars  in 
Louisiana  money. 

Nov.  «d,  1840.      W  M  Gwin.  Marshal. 

Per  deputy,  Jko.  F.  Tcmik 

Received  of  Thomas  Griffin  the  sum  of  fi  \  e 
hundred  dollars,  to  *bo  applied  to  the  [*247 
puyuieui  of  an  execution,  in  the  liands  of  the 
marshal,  of  Tliompsui  e.  lliomas  Griffin  and 
sureties. 

Nov.  1840.         Wm.  M.  Gwix,  MAn»hai. 

By  his  deputy  Jxo.  F.  Co<»k. 
^  The  said  Robert  Thompson  then,  in  oppo- 
sition  to  said  motion,  read  in  evidence  of 
the  court  iln  judgment  pronounced  at  its  No- 
vember Term,  1841,  quashii^  so  much  of  the 
return  of  the  muvhal  made  on  the  exeeution  of 
fo  t  ftruvt  numbered  874,  which  is.'^ucd  on  ilie 
1st  day  of  January,  1840,  as  stated  that  he  had 
"  veoelved  on  sida  execution  one  Uioussnd  do]- 
I  lars  in  post  notes,  of  the  Missistvippi  Unir»a 
I  Bank,"  which  Judgment  is  in  the  words  and 
'  figures  following,  to  wit: 

'*  Robert  Thompson ) 

».  } 
Thomas  Griffin.  ) 

"Motion  by  the  plaintiff  to  quash  that  part  of 
marslial's  return  oniS.  fa.  No.  874,  to  May  Term 
1840,  which  is  as  foUows:  'January  2d,  1840. 


tiiousand  dol- 
ippi  Uoioa 


Received  on  this  execution  one 
lars  in  post-notes  of  the 
Bank.' 

**  Motion  sustained  and  said  niurshar^!  n  lura 
on  said  fi^fa.  quashed,  and  an  alias  ji.  fa^ 
ofdered  to  May  Term,  184S." 

The  said  Thompson  then  introduc(>d  Joseph 
Holt  as  a  witnew,  who,  beinff  sworn,  stated 
that  lie  was  one  of  the  plaintiff's  attorneys  of 
record  who  obtained  tlie  smd  ju  iumont  of 
$1,740.02  against  said  Thomas  Grilim  al  tbft 
November  Term,  1888,  of  the  court:  and  that 
a.s  the  aitori;- V  i  f  record  of  the  .said  pl-uoiiff 
(Koberl  Thompson),  he  had  full  authority  to 
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colifct  mid  jndgineDt.  and  to  control  the  exe- 
ratiuDs  which  might  iMsue  thereon;  that  sup- 
H^inz  the  execution  on  said  judgment  when 
i»<iuta  would  come  into  the  Imnds  of  the  siiid 
"Jno.  F.  Cook."  deputy-marshal;  he  had  a 
ooQrei>«tion  with  him  a  short  time  after  the 
jtidgmeut  was  rendereii.  say  sometime  in  the 
fflooih  of  November.  1839.  in  which  he  notified 
•be  said  Cook  distinctly,  that  gorni  money 
wouki  be  required  to  be  collected  ou  said  judg- 
aenu  and  that  he  must  receive  no  other  kind 
of  noney  on  the  execution,  when  it  should 
come  into  hi«  bauds.  That  he  saw  said  Cook 
•emal  times  during  the  ensuing  winter,  but 
Uoi  he  (Cook)  never  mentioned  to  him  that  he 
bad  made  any  collection  of  8aid  judgment. 
That  the  first  knowledge  or  intimation  witness 
had  of  the  receipt  of  the  $1 .000  in  post-notes  of 
248*]  ibe  Mississippi  Union  Bank.  *mentioned 
to  the  return  of  the  said  Cook  on  the  execution 
u  collected  2d  January,  1840.  waA  in  the  month 
of  M»y, 1840.  when  going  into  the  marshal'sofflce 
•t  J»ckM>n.  Mb«issippi.  he  found  the  said  execu- 
tion bad  just  been  returned,  with  the  receipt 
t>f  the  $1,000.  in  poet  notes  of  the  Mississippi 
Union  Bunk,  indorsed  thereon  as  aforesaid. 

Witness  at  once  refuseil  to  receive  said  post- 
iMa*  from  the  marshal,  in  part  satisfaction  of 
«ucl  execution,  and  hjisever  since  refu.»*e<l.  and 
■ill  refu^s  to  receive  them.     Witness  further 
that  at  the  time  referretl  to  (May.  1840) 
«idpo»4  notes  hml  greatly  depreciated  in  value, 
Afid  were  not  worth  more  than  ftftv  cents  to 
lilt-  dollar,  and  that  on  the  17th  of  t^ebruary, 
1*40.  Hiid  |>o»l-notes  were  worth  but  seventy- 
iTf  centji  to  the  dollar.    That  he  immedialely 
catered  amotion  to  quash  said  return  of  the 
mi  deputy-marshal   ^C-ook).  which  motion 
«»  MMtained  by  the  i-ourt  at  il»  Xovenil)er 
Tam,  1841.    Witness  further  statf^l  that  in  a 
he  had  held  with  said  Thomas 
be  (Gritlin)  had  stated  that  the  A800 
iouid  receipt,  dated  lOth  DecemlKT, 
IM.  and  the  $200  mentioned  in  said  receipt, 
(ktod  17lh  Febniar>-.  1840,  constituting  to- 
pAtT  tbe  $1,000  returned  af>  made  i)n  2d  Jan- 
wnr,  1840,  in  "po«t  notes  of  the  Mis'^issippi 
L'nnBaok."  were  paid  by  him  to  said  John 
F.  Oook,  deputv-manlial  as  aforesaid,  at  times 
mwtipoed  in  the  said  receipts  respectively,  in 
wm  BCtai  of  Uie  aaid  Miisisaippi  Union  Bunk, 
li  vat alao  In  proof  that,  on  the  10th  day  of 
;  18^,  the  p<»st-uoies  of  the  Missis- 
Tnion  Bank  were  current  in  the  State 
and  were  generally  received  by 
imd  marshal  unless  instructions  to 
tbe  cootrarj  were  given  by  plaintiiTs  or  their 
MaoMiya.   It  was  alao  admitted  that  Griftln 
Si  BO  actual  notice  of  the  insiruciions  given 
tbe  plaintiiTs  attorney  in  this  case  to  said 
^1^0  F.  CoT'H    '    Mly  nmrsliul.    This  was  all 
^teTidence  •  .      .  eithi-r  in  -upporl  or  in  op- 
jflpCioB  to  tbe  plaintifl's  motion.  Whereupon 
the  question  whether  satisfaction  shouhi  be 
tered  CO  nid  execution  of  ./jVr»  fucitm,  which 
^  ened  out  on  the  4th  of  June,  1840,  in 
•f  of  udd  Robert  Thomas  v.  Thomas  Griftln 
Hugh  £n>'in  for  the  sum  of  $1,740.02  with 
rital  and  ooala  as  aforesaid ;  and  also  on  the 
rstioo  whecher  said  execution  of  ./tort  fiicia* 
lich  was  soed  out  against  the  said  Griffin 
1  SrwiD  oo  tbe  0th  of  Noveml»cr.  1841, 
aid  be  f|usdied.  the  judges  were  opposed  in 


opinion,  and  the  questions  were  ordered  to  be 
certitied  to  this  court  for  decision. 

The  cause  was  argued  by  Mr.  IlentUrmn  for 
Griffin,  the  defendant  in  *lhc  original  [•241> 
suit  below,  who  hatl  marlc  the  motion  to  have 
satisfaction  entered  on  the  judgment  and  to 
(iua.sli  the  second  fieri  fitcuis;  and  by  J/t-^/trj*. 
Ilarruton  and  IMt  for  Thompson,  the  plaiutiflF 
below. 

Mr.  Ileiidet-Mm,  for  plaintiffs: 

This  was  a  motion  in  the  court  below  to  have 
satisfaction  entered  on  a  certain  execution 
against  the  plaintiffs,  in  the  motion  which  i.s.>ued 
against  them  on  4th  June,  1840;  and  to  have  a 
subsequent  execution  quashed,  which  was 
i.s.5ueti  on  the  .siime  judgment,  6th  Nov.,  1841, 
and  after  said  judgment  was  wholly  satisfieil, 
as  the  plaintiffs  in  the  motion  allege. 

The  first  execution  iasued  1st  January.  1840, 
for  $1,740.02.  returnable  to  May  Term.  1840, 
which  the  marshal  returned  bonded,  and  with 
a  credit  in  these  words: 

"  January  2.  1840.  Received  on  this  execu- 
tion one  thousand  dollars  in  post  notes  of  the 
Mississippi  Union  Bank." 

After  the  return,  viz..  4th  June,  1840,  the 
plaintiff  sued  out  another  execution,  on  which 
is  indorsed  by  the  clerk: 

'•  This  execution  is  entitle*!  to  a  credit  of  one 
thousand  dollars,  paid  2d  Jan "y.  1840.  in  Union 
post -notes." 

This  execution  returned  to  Nov.  Term.  1840, 
bears  the  marshal's  indorsement,  as  follows: 

"Made  on  this  case  four  hundred  dollars, 
Nov.  3.  1840.  Rec'd  balance  of  this  case  in 
full,  for  costs.  »&c..  say  five  hundred  and  fifteen 
30-100  dollars.    Nov.  3.  1840." 

On  6th  Nov.  1841,  notwithstanding  the  pre- 
vious satisfaction.  s<>  inudc  and  ix-tumed, 
another  execution  issuwi,  credited  only  by 
$803.47,  paid  3d  Noveml)er.  1840. 

This  constitutes  the  i>l.'iintiff's  case  in  motion, 
though  some  re<X'ipts  and  statements  of  account 
were  pre'<ented.  substantially  in  accordance 
with  the  foregoinjtj  returns  of  the  marshal. 

The  defendant  in  the  motion  then  exhibited 
a  judgment  of  November  Term.  1841.  of  the 
court  below,  quashing  so  much  of  the  marshal's 
n'turn  on  the  tirst  execution  lis  (lenote<l  the  re- 
ceipt of  $1,000  Union  i>o.si  notes,  on  2(1  Janu- 
ary, 1840.  which  judgment  was  entered,  on  the 
now  defendant's  motion,  with  the  court's 
onler  for  the  execution,  which  subse»juenlly 
issued,  of  Gth  Nov..  1841. 

The  attorney  of  the  plaintiff  in  the  execution 
(the  defendant  in  *lhis  motion)  testified  [*250 
that  in  November.  1839,  he  informed  Cook, 
deputy  marshal,  that  "good  money"  would 
be  required. 

That  he  knew  nothing  of  the  collection  of 
the  Union  Bank  notes  till  in  May,  1840,  and 
he  then  refused  to  receive  them. 

That  in  May,  1840,  the«e  notes  were  down  to 
fifty  cents  in  the  dollar,  and  on  17th  Feliruary. 
184t>,  they  were  worth  but  seventy-five  cenls 
to  the  dollar. 

Record  8late«  it  was  in  proof  these  notes 
were  current  lOih  Dec.  1889.  and  that  the 
defendants  in  the  execution  (plaintiffs  in  this 
motion)  knew  nothing  of  pkintiff's  instruction 
to  Cook,  the  deputy-marshal. 

On  the  case  so  presented,  the  court  l)elow 
divided  in  opinion,  whether  or  not  the  execu- 
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tkm  of  June  4,  1840,  should  be  diHcliarml  as 
agdnit  the  defendantB  tiiereln ;  and  that  bwed 

against  them  of  November  (3,  1841,  quashed. 

The  sole  question  presenie^l  by  tlie  record  is: 
Does  the  nooid  in  its  proofs  show  the  defend- 
ants, !n  tho  pxpcutions  which  issued  Jnnu 
ary  1,  1840,  and  June  4,  1840.  lawfully  puUl 
and  discharged  them?  For  if  so.  the  motion 
in  the  vmri  Ix'low  should  be  sustained. 

The  record  presents  no  case  of  the  marbhai 
assuming  to  settle  a  pfadoUlfs  debt,  withoat  a 
writ  authnri/.inir  hiin. 

Nocaiie  of  u  ^alse  return  of  the  exccutioB. 

No  case  of  a  sheriff's  asauming  to  discharge 
an  execution  by  an  olTsel  of  hia  own  debt  to 
the  deftnUiiUt  in  execution. 

No  case  of  taking  promiiMiiy  DOtea  in  dis- 
charge of  an  execution. 

No  case,  in  our  opinion,  of  the  sheriff  having 
seized,  or  received  anything,  in  Kuti^faclion  of 
the  execution,  which  ihe  law  did  not  authorize 
him.  in  his  discretion,  to  receive  !o  discharge 
of  the  writ.  We  make  no  (jin^i:  .ti  iir  iinst  the 
adiudged  cases  upon  such  and  i»imilar  facta. 

Nor  shall  we  contend.  If  this  motion  was 
ft^iiinsl  Uie  mar^h  i!  tr>  pay  the  plaintiff  in  exe- 
cution in  lawful  coin,  he  could  resist  the  mo- , 
tlon.  by  ahowing  he  had  reodTed.  Is  aatiafac* 
tion  of  the  execution  of  iho  defendant,  copper 
coin,  or  unlegalized  foreign  coin,  or  bullion, 
or  treasury  notes  of  the  United  States,  or  bank 
notes  of  tlie  States. 

But  the  first  question  in:  Are  not  State  bank 
notes  a  good  tender,  if  not  objected  to?  All 
our  State  murts  uniformly  decide  they  are, 
and  so  decided  this  court  m  10  Wheat.  Rep. . 
847;  Man.,  &ioto  ▼.  Awdlm,  decided  at  this 
term 

And  Ijiiuk  notes  certainly  constitute  good  and 
261*1  lawful  payment,  if  •received;  and  the 
effect  of  such  payment  cannot,  for  cause  of 
depreciali(m  of  the  notes  before  redeemed,  or 
the  like,  be  avoided,  and  the  original  demand 
resorted  to;  as  if  proqiiaaory  notes  only  had 
been  received.  All  our  Btate  courts  decide 
this  principle  continually,  and  SO  in  England. 
(Burrougb's  Hep.,  457.) 

These  principles  of  lender  and  payment  in 
bank  not«».  as  between  debtor  and  creditor, 
have  never  t>een  questioned.  Copper  coin. 
treaauTT  notes,  and  bank  notes  are  the  gutater 
p:irt  or  oiir  currency:  and  as  all  society  use 
them  as  currency,  as  the  law  recognizes  and 
iegallns  their  circnlation,  debtors  may  lawfully 
tender  them  in  payment,  and  creditors  may 
lawfully  receive  them,  though  not  legally 
bound  so  to  do. 

The  marshal  is  the  plaintiff's  a^ent,  who, 
bv  his  execution,  may  receive  payment  of  the 
IMaintiirs  debt.  Fie  who  may  lawfully  receive 
piiyment,  may  have  lawful  tender  of  payment 
made  to  him.  What  sophistry  can  plausibly 
maintain,  that  a  tender  of  bank  notes  to  the 
principal,  and  not  objected  to.  is  a  good  ten 
«ler;  or  paymeul  in  such  notes  lo  the  principal 
is  a  good  payment;  and  yet  the  like  tender, 
and  like  payment,  ia  not  equally  good  when 
made  to  the  agent? 

But  it  is  said  in  this  cu.'^e.  the  principle  for- 
bid the  marshal  to  receive  bonk  Dotes.  Admit 
the  fact  thus;  it  it  also  admitted  in  the  record, 
the  defendant  in  cxccutimi.  wlio  tendered  and 
paid  his  bank  notes  to  the  marshal,  was  igno- 
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,  rant  of  plaintiff's  instruction ;  and  we  mi"«t*in 
I  this  fact  can  only  aTafl  the  plaintUT  lo  ex«cti- 

tion  an  betwf-f  n  himself  and  the  maratud,  win. 
iiia^  have  disregarded  his  imMniction.  (See 
decision.  Outin  v.  BrmOom.} 

But  the  manshaT.y  rrrum  of  fatisfactlon  r.f 
the  execution  in  biuik  notes,  in  no  state  of  case, 
as  against  the  debtor  in  execution,  can  bs 
trf'Hted  as  a  nullity;  and  so  I  understand  thi^ 
intimation  of  the  court  in  the  case  of  Omn  x. 
BreedJow. 

But  the  proof  in  this  case  is  not,  as  in  th^ 
case  of  Gwiit  v.  Breedlotf,  that  specie  would  be 
required  of  the  oiHcer;  on  the  contrary,  the 
inference  is  irresistibly  otherwise.  The  tcnti 
mony  of  plaintilT'i$  attorney  for  the  execution 
is,  that  iu  November.  1889,  he  told  Cook,  the 
deputy,  that  " good  monev  would  be  requirpd. ' 
And  it  is  in  proof  also,  that  this  bank  paixr 
WAS  current — wa.s  "good"  —  u.h  Lite  as  10th 
December.  1840.  and  no  proof  it  was  depreri 
ated  before  17th  Pebraarv,  1840,  being  one 
and  a  half  months  after  its  pnvment;  while 
the  historical  fact  is.  tlie  bank  did  not  sospend 
*8pc<  io  payments  tlU  S2d  March,  1840.  r*253 
The  payment  of  these  notes  OD  oseciitioD  Was 
2d  January.  1840. 

It  is  in  proof,  too,  that  maeh  of  tho  remain- 
ing amount  due  bv  this  execution  wst  psid  in 
bank  notes  of  the  State  of  Louiaiana. 

Why.  then,  has  not  the  plalndlf  In  oxecntSoa 
^ught  to  have  execution  for  the  whole  nnmnnt 
of  the  judgment?  Why.  but  that  he  has  re- 
garded the  Louisiana  bank  notes  '*  food  money** 
within  the  meaning  of  his  instnictions 

We  contend,  um,  the  plainiiil  adopted  thw 
payment  of  $1,000  on  the  first  execution  of  l.<^ 
.Tanuary,  1B40.  by  issuing  his  2d  execution,  of 
4lh  June,  1840,  withacre<lit  iudorstnl  «f  the 
$1,000  previously  paid.  The  ailomev  proves 
he  knew  the  payment  of  this  $1.000' in  May. 
1840;  and  in  June  following  he  issued  his  sec- 
ond execution,  adopting  the  paymenl  by  way 
of  credit. 

This  was  after  he  had  told  the  sheriff  be 
would  not  receiv(  it,  and  the  legal  presumption 
mjist  be,  he  had  changed  his  purpose,  and  that 
the  clerk  but  obeyed  his  instructions  io  pro- 
ceeding to  collect  the  remainder  by  »  Airlher 
execution. 

This  conrt.  as  matter  of  erideDce,  are  bound 

to  regard  this  act  i-  privM  facie  llw.  n  '  f  'be 
party,  and  a  subsequent  ratJtication  of  ih«-  pre- 
vious pavment.  In  conformity  with  this  legal 
aspect  of  the  proof,  the  balance  due  Is  n^tumed. 
fully  satisfied  on  the  2d  execution,  8d  Novem 
IxT.  1840.  One  year  afterwards,  Noremhrr 
Term,  1841,  a  motion  was  made  and  sustaimti. 
not  against  the  marshal,  but  &r- narCs  ogaiii^^i 
Griffln,  to  eradicate  and  annul  to  nls  prejudice 
a  payment  ma<le  by  him  twenty  two  month<^ 
before  on  executions  returned  finally  satisfied 
one  year  before,  (triffln  is  not  sliown  to  havr 
had  any  notice  of  that  moti'^ifT  rmil  is  fjr>-t 
admouished  iu  April,  IHAZ,  by  aiiotUtr  exetni- 
tion.  that  his  pa^mt  iits  were  unHatisfac^ctfjr  to 
the  plaintiff.  It,  then,  the  rule  of  law  was.  rt« 
the  plaintiff  in  execution  insists,  viz. :  lh»i  A 
defendant  in  execution  can  make  no  safe  pay- 
ment of  the  execution  to  the  sheriff  in  nuik 
notes,  though  the  sheriff  be  content  to  rec^r«« 
them,  unless  the  plaiutiff  shall  approve  eiM^U 
payment  as  a  dischaige  of  the  defendant:  yri 
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Uie  ri^r  o'  such  a  rule  should,  iu  coramon 
and  equal  jutilicc,  require  the  plaintifl  to  noti- 
fy his  obj«;tiou  to  the  defenclanl,  80  noon  at 
luot    the  return  of  the  execution,  shall  advise 
xhe  plaintifl  of  the  manner  of  its  payment.  { 
Herf  ihv  plaintiff  slept  upon  his  collection  of  ! 
liK  d^fendiint,  implying  his  approval  (if  such 
approval  as  to  the  defendant  be  neccHsary),  , 
without  notice  to  the  defendant,  of  any  cxcep- 1 
tioD  for  nearly  two  years  after  execution, 
253*]  *evidencing  the  objectionable  payment 
V!t6  returned;  and   tlie  plamtiH  admits  he 
kofv  the  fact.    Mu.st  defendants  in  execution, 
Ukoogb  not  required  by  the  sherifT,  always  pay 
m  specie,  or  be  subject  to  traps  of  this  sort  for- 
^■n  after,  or  how  long  after? 

We  consider  this  case  is  not  governed  in  any 
dejfTWf  by  the  Process  Act  of  Congreiw,  of  May 
IV,  l&i'  The  motion  in  this  ca'^e  now  penu- 
inz.  and  the  motion  and  judgment  therein  reu- 
«l<rtd  in  the  court  below,  to  quash  the  mar- 
»ha]'s  return  on  the  execution  of  January  1st, 
I!*40,  are  prtfdicated  on  no  statute  of  Missis- 
uppi,  nor  in  conformily  to  any  established  rule 
•«  proceeding,  or  of  decision.  They  are  rao- 
tiooa  of  tir<t  impression  pursued  upon  general 
common  law  principles.  In  this  view  of  the 
fiibjed.  1  notice  the  case  in  5  Howard,  624. 
Tile  facts  ia  that  case  present  no  proper  anul- 

Sr  to  this.  There  the  sheriff  was  al^  the 
lodant.  Hence,  besides  other  inconnisten- 
cinof  his  case,  he  could  not  avail  himself  of 
««  poaitioo  that,  as  defendant,  he  paid  the 
Avis,  igix>rant  that  the  plamliff  entertained 
objectiooa  to  the  currency  in  which  payment 
made.  He.  in  fact,  could  not  pay  himself. 
IiisodW  by  this  exphmution  of  the  case  that 
the  deeaion  can  be  sustained.  The  language 
of  tbe  court,  then,  that  "  the  return  was  not  a 
iqgal  return*  and  the  plaintiff  was  not  bound 
hj  It,  onlns  he  had  agree*!  to  receive  such 
aomj  or  notes  in  payment,"  is  language  only 
jKoperiv  predicable  of  a  controversy  l)etween 
tbe  pbinUff  and  the  sheriff,  or  as  in  that  case 
afdoM  the  defendant,  too,  he  being  the  sheriff. 

This  court,  iu  the  case  of  Oitin  v.  lire^iUoee, 
in  referring  to  the  above  case  in  5  Howard,  are 
tKA  understood  lo  mean  more  by  the  reference 
Uuui  to  abow  the  case  not  then  applicable  as  a 
pfeoedeat;  while  it  Ls  submitted,  as  a  fair  con- 
cfaMOO.  whether  the  principles  adopted  in  the 
CMS  of  Otein  V.  Jiniedlove  do  not  go  to  show, 
(hia  court  would  not  extend  the  decision  of 
Chat  one  beyond  its  peculiar  facts. 

This  court,  in  Gwin  v.  Hraedloee,  a^in  de- 
<kre,  as  in  10  Wheat.,  that  payment  m  bank 
•ocea  ia  good,  unless  objected  to.  And  they 
spply  the  dedaration  of  tliis  rule  in  a  case 
{Moment  was  to  the  mitrshal  in  bank 
execution,  where  it  was  in  proof  that, 
recm  the  mar.^li  >'  >'i  1  plaintiff  in  execu- 
bad  been  .  -n  to  receive  hank 

an  oi  the  rule  must  come 

to  p:\ymcuts  made  on 

^  pAVment,  received  without  objection 
iiriienff  (who  undoubtedly  has  the  right 
ive  payment),  must  have  some  rucogoi 
|tioo  *in  law,  or  it  is  a  nullity.    And  if 
_  lynaot  Is  a  nullity,  it  is  so,  whatever 
form  of  return.    A  payment,  therefore,  of 
esectttion  in  bank  notes,  with  a  return 
will,  of  course,  not  prevent  the 
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plaintiff  from  pursuing  the  defendant  with 
further  executions,  if  he  can  show  that  such 
payment  was  made  in  Imnk  notes;  for  such 
payment,  if  gooti  at  all,  is  good  for  itself,  and 
not  made  good  or  bad  according  as  the  sheriff 
may  report  the  facta  in  his  return.  If  it  can 
ever  be  good,  it  is  only  so  because  it  is  a  dis- 
charge lawfully  made  of  the  defendant's  debt. 

The  reasoning  of  the  court  in  Oioin  v.  Breed- 
love,  we  think,  shows  that  such  payment  is  a 
good  and  valid  payment,  and  discharges  the 
debtor  in  execution,  if  received  without  objec- 
tion by  the  sheriff;  and  that  such  payment, 
though  not  binding  the  plaintiff  in  his  demand 
against  the  sheriff,  does  bar  him  from  further 
pnK'eas  against  the  defendant. 

The  rule  of  law  is.  that  whatever  the  sheriff 
may  lawfully  take  m  discharge  of  an  execu- 
tion, must  bar  the  plaintiff  from  further  execu- 
tion c«.  the  defendant,  though  plaintiff  get 
nothing  from  the  sheriff.  (12  T.  R.,  207;  4 
Mass.  R.,  403:  7  T.  R.,  428;  2  Lord  R.,  1072.) 

When  a  sheriff  seizes  goods  to  satisfy  an  ex- 
ecution, he  cannot  com()el  the  plainiiGf  to  re- 
ceive the  goods  or  properly  in  kmd  (except  in 
cases  of  extent) ;  and  though  he  wjisle  the  goods, 
the  defendant  is  discharged.  Either  plainlifT 
or  defendant  in  execution  may  controvert,  with 
the  sheriff,  the  truth  of  his  return. 

The  sheriff  is  e.stopped  bv  his  own  return. 
The  sheriff  cannot  be  iiearcf  to  testify  in  dis- 
proof of  his  own  return,    {'.i  Howard.  68.) 

Antl,  <iitinr:  Is  not  the  rule  universiil.  that 
the  plaintiff,  as  to  the  defendant  in  execution, 
is  l)ound  and  precludiHi  by  sheriff's  return? 

Now,  it  is  in  prof>f,  by  return  on  the  second 
execution,  of  Itli  .June.  1840.  that  the  marshal 
received  ^.'iiri.ao.  as  balancre  in  full  of  debt  and 
cost.  Whilst  this  reiutiins  true  and  uncontra- 
dicted, what  pretext  has  the  i)laintiff  for  fur- 
ther execution  against  the  defendant?  If  the 
balance  of  the  case,  in  full,  for  costs  and  all, 
have  been  receivcil  by  the  marshal  on  the  exe- 
cution, what  right  hat*  the  plaintiff  further 
against  the  defendant? 

.\nd  this  execution  and  its  return  have  not 
been  complained  of,  liavc  not  been  quashed,  or 
m  any  way  set  aside.  If  it  stands,  therefore, 
for  any  evidence,  it  is  evidence,  full  and  com- 
plete, to  discharge  the  defentlant.  as  sought  for 
by  his  motion  in  this  c^ise. 

*Mes9r».  Jlarriton  and  Holt,  for  [*265 
Thompson: 

The  motion  in  this  case  was  on  behalf  of  de- 
fendant and  sureties,  to  have  satisfat;tion  en- 
tere<l  on  the  judgment,  and  the  last  execution 
of  Ji.  fa.  which  issued,  (juashed.  The  plaintiff 
resists  the  motion  on  several  grounds.  .\s  to 
the  l(i80()  for  which  a  receipt  of  the  deputy- 
marshal  (C'ook)  was  produced,  dated  in  Novem- 
ber or  early  in  December,  1889.  it  is  insisted 
that  this  sum  cannot  be  taken  in  |)art  discharge 
of  the  execution,  because  it  was  collected  l^- 
fore  the  execution  issu«Hl,  and  of  course  with- 
out warrant  of  law.  The  officer  derived  his 
jv>wer  solely  from  the  process,  and  acting  l>e- 
fore  its  existence,  his  act  was  unottlcial,  could 
not  be  obligatory  on  the  principal  marshal  and 
sureties,  or  (m  the  plaintiff.  The  following 
authr>rities  are  full  lo  the  point  that  money 
collected  by  an  officer  after  the  return  day  of 
an  e.xeculion  is  no  stitisfaction  of  it.  (4  Rand.. 
886;  1  Bibb.  G08;  5  Littel.        2  J.  J.  Mar- 
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BhaU.  29,  30;  5  Howard,  248.)  So  in  8  Stewart 
«k  Porter.  885-388,  it  was  held  that  the  re- 
ceipt of  money  by  au  orticcr  before  ati  execu- 
tion issued,  was  uo  satisfaction  of  ,Uie  fi,  fa. 
which  afterwards  came  into  hf«  hands. 

But  it  is  further  urged  that  neither  the  $800 
received  in  1889.  nor  the  $200  received  in  Feb- 
raary,  1840,  can  be  taken  in  part  payment  of 
the  execution,  because  these  sums  \m  iv  i  <  lit  i  t 
ed,  not  in  money,  but  in  depreciated  post  uuies 
of  the  Missimlppl  Union  Bmik.  not  only  with> 
out  tlu'  H.-iS'-nt  (if  the  plrilntiff,  but  in  direct 
violalioQ  oi  the  iustructious  of  his  attom^s. 

iHaB  eoannand  of  the  process  to  the  offioer, 
was  that  he  should  catise  to  be  made  so  many 
doUafS,  which  in  legal  estimation  are  gold  or 
•Hver  donam^tlie  conatltuUonal  coin  of  the : 
United  States.  The  special  authority  thus 
given,  bein£T  matter  of  law,  ui  which  all  con- 
oemed  liound  to  take  notice,  could  not  be 
departed  from  to  plaintiff's  prejudice,  without 
his  asscut  expressed  or  implied — neither  of 
wki<di  is  shown  or  alleged.  This  question  has 
been  .nettled  repeatedly,  by  tribunals  of  the 
highest  reflpectability.  (4  Howard  Miss..  404:5 
Howard  Mi88..24«.  621-624;  9  Johns.  ,2(51 .362;  1 
Cowen,  46: 4  Cowen.  558;  2  J.  J.  Marshall.  70, 
71;  2  N.  Carolina  Rep..  529;  Dudley's  Law 
and  Equi^  R,  866;  Martin's  L.  It  K  8., 
205.) 

Inasmuch  as  the  execution  process,  and  the 

forms  of  returns  upon  it  as  existing  in  Missis- 
sippi are  Uie  creatures  of  the  local  laws  of  that 
State,  it  is  believed  that  the  deciaions  of  ber 

Siiprr  iiw  C'rvirt  cited  should  be  ooliclusive  of 
the  questions  involved. 

256*]  *Mr.  Jtidiea  Davibi.  daliTeied  the 
opinion  of  the  court : 

This  court  is  unable  to  perceive  upon  what 

principle  of  law  eiffirr  of  the  objects  sought  by 
the  motion  of  the  plaiutitTs  in  the  Circuit  Court 
could  have  been  accorded  to  them.  It  cannot 
be  questioned  that  the  Aiefendanl  in  that  motion 
was  entitled  to  the  full  bcnelii  and  operation 
of  his  execution,  and  these  were  to  cause  to  be 
made  for  him  of  the  goods  and  chattels,  lands 
and  tenements,  of  his  debtor,  the  sum  of  $1,740.- 
02  of  lawful  money  of  the  I  nited  State*. 
With  bis  claim  thus  solemnly  ascertained  of 
record,  we  arc  aware  of  no  authority,  from  any 
source,  which  can  compel  him  to  commute  it. 
or  to  receive  in  satisfaction  thereof  any  other 
thing  which  he  shall  not  Tohratarily  elecC.  But 
lea'^t  of  all  .■^IkhjIiI  sik  Ii  hii  !iut]ior:ty  be  recog- 
nized in  a  quarter  more  fruitful  than  any  oth- 
er of  abuses  in  its  exercise;  for  instance,  frmn 
the  will  either  nf  thr  ricbtor,  or  the  officer 
whose  position  would  enable  him  in  some  de- 
cree to  pnu^Joe  on  both  creditor  and  debtor. 
To  prrmit  cither  the  debtor  or  the  offloer  to 
impose  upon  the  creditor  the  receipt  of  de 
predated  paper  in  payment,  would  be  to  per- 
mit not  merely  a  repeal  of  the  judgment,  but  a 
violation,  a  virtual  abrogation,  indeed,  of  the 
contract  on  which  it  was  founded;  for  none 
can  fail  to  perceive  the  thousand  fraudulent 
devices  for  protit  or  favor  which  the  toleratiou 
of  such  a  practice  would  naturally  call  into  ac- 
tion to  defeat  the  rights  of  creditors.  The 
ciiurt*  of  justice  might  thus  be  made  to  sub- 
serve only  the  purposes  of  dishonesty,  and  l>e 
tranaformed  into  engines  of  monstrous  wrooff. 
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It  has  been  argued  in  support  of  this  motion, 
that  bank  notes  constitute  good  and  lau-f u! 
payment  if  received,  that  as  the  law  recognizes 
their  circulation,  debtors  may  lawfullv  tender 
diem  in  payment,  and  credtton  may  lawfutly 
receive  them  though  not  legally  boimd  to  do  go. 
From  these  postulates  it  is  then  attempted  to 
draw  the  fouowin^  eonchiaiona:  1.  That  the 
innrshal  is  the  plaintifT s  agent,  who  by  the  ex- 
ecution may   receive   the  plaintiff's  debL 
8.  Tliat  be  who  may  lawfulty  receive  payment, 
may  have  a  lawful  tender  of  fwyment  made  \^) 
liim.    3.  That  if  a  tender  or  paymenl  of  bank 
notes  to  the  principal,  not  by  him  objected  to. 
is  n  poo<l  tender  or  payment,  the  }-Mf  tpndi-r  or- 
paymeul  to  the  agent  is  equally  u""  }.  Tbi* 
argument,  l>  <ny  the  least  of  it,  is  wliolly  un- 
tenable.   'Tis  undoiihtpflly  true  that  the  cred- 
itor may  receive  either  hunk  notes  or  blank  ps- 
p<T  in  satisfaiOtlon  of  his  debt,  for  tbe  reason 
lh:it  biK  power  nrer  that  debt  is  supreme,  anfi. 
he  may  release  it  without  payment  of  any  kifw], 
if  he  think  proper.    But  tlie  fallacy  of  the  a r^' . 
ment  here  *con8ista  in  totally  miscou  [*237 
ceiving  the  situation  and  functions  of  tbe  mar- 
shal.   He  is  properly  iIil  offlcvr  of  the  law 
rather  than  the  acent  of  the  parties,  and  i» 
bound  to  fulfil  the  Debests  of  the  law;  and  this, 
too,  without  spt'clal  inntruction  or  admoiiitiou 
from  any  person.   If,  then,  when  commanded 
to  levy  a  sum  of  mon^,  be  make  a  return  thai 
he  has  not  done  this,  but  has  of  bin  own  ment 
will  substituted  for  money  depreciated  bank 
notes,  bis  return  is  an  admteioo.  on  oath,  that 
he  bns  lioth  disobeyed  his  orders  and  trauNCei  1 
eti  his  powers,  for  legally  he  has  no  poweri 
save  those  he  derives  from  the  precept  he  is 
ordered  to  obey.    Can  it      dmihttnl  that  upon 
application  from  those  wiiose  interests  are  in- 
volved in  the  performance  of  his  duties  by  the 
marshal,  it  is  the  right  and  the  duty  oY  the 
court  in  such  a  cjise  to  correct  the  irrcgularitiet 
of  its  otllcer,  and  to  compel  him  to  perform  bii 
duly?   There  is  inlierent  in  every  court  a  pow 
or  to  supervise  the  conduct  of  its  otticers,  an<l 
the  execution  of  its  judgments  and  procei-s. 
Without  this  power,  courts  would  be  wholll 
impotent  and  useless.    Tbe  returns  of  ih< 
marshal  in  this  case  upon  the  final  prt>ce>«  in 
his  hands,  showing  the  receipt  by  him  of  de 
preciated  bank  paper  in  satisfsc^n  of  thai 
process  which  ordered  him  tn  collect  mon<  y, 
are  held  to  be  departures  from  the  performanu 
of  his  duty  as  plainly  enjdned  liy  the  woeeei 
it*ielf,  are  deemed  iln  rrforc  illegal  and  void 
and  ou^t  UDon  the  application  of  the  partj 
injured  ibereby  to  have  lieeD  set  aside  and  an 
nuUrd  hy  the  c  ourt     Tn  conformity  with  Th< 
irincipie^  herein  sanctioned,  we  therefore  ordti 
it  to  be  certified  to  the  judges  of  the  Cirouli 
Court  for  tlif  SrniThnrn  District  of  Missis.-;ipj^ 
that  satisfaction  ^^houUi  not  be  entered  on  Uw 
execution  of  firn  j'acm,'<  which  was  sued  oat  h 
this  case  on  the  4ili  of  .June.  1840.  in  favor 
the  said  Hol)ert  Thompson  agaiuit  the  m/^ 
Thomas  (tritlin  and  Hugh  Enrin,  for  the  snii 
of      740.0V'  with  interest  and  costs,  ao< 
further,  thai  the  execution  of  fi.fa.,  which  wa 
sued  out  against  the  said  Thomas  Griffin  no/ 
Hugh  ErvTn  on  tbe  sixth  day  of  Novembeil 
1841,  should  not  be  quashed;  and  tliat  tbe  xiak 
tion  of  the  plahitlff  ia  the  Ob«1li(  Osvf  (iwiril 
be  overruled. 

Hl»WA2U>  i 
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ORDER. 

Tbiii  cmui^  came  on  lo  be  Uenni  on  the  tmn- 
«cTiptof  the  record  from  the  Circuit  Court  f 
i|j  l'n\u-<\  Statf^  fi)r  ilif  Southern  District  of 
HtsnsBippi.  and  on  the  points  and  qutsstions  on 
vliidi  the  jndgei  of  the  said  Circuit  Court 
wfjt  opposed  in  opinion,  nnd  which  were  ccrti- 
fled  to  ihi^  court  for  its  opiniju  agreeably  to 
US*\  the  act  of  Cooffiwa  *iii  such  case  made 
ind  provided,  and  was  arcried  by  counsel;  on 
c>Q>idenition  whertt)f.  it  is  the  opinion  of  this 
court  thai  satisfaction  sitould  not  K-  entered 
on  the  execution  of  fieri  faekui,  which  was  sued 
out  io  this  case  on  the  4th  of  June.  1840,  in 
f»Tor  of  the  said  ItoU'rt  Tlionipson  agiiinnt  thi' 
Mid  Thomas  OritUn  and  Hugh  Errin  for  the 
jonof  $1,740.02.  withlnterett  mhI  costs:  and 
further,  that  the  exefution  of  ft.  fd..  which  was 
laad  oat  ■ig»»"*^  the  said  Thomas  Griffin  and 
Erv&  on  the6th  day  of  November,  1841, 
^boald  not  be  quashed :  and  that  the  motion  of 
tke  piainiiff  in  the  Circuit  Court  should  be 
owiuled.  WhereopoD  it  le  now  here  ordered 
tai  adjndL^  tbM  it  be  SO  oertlfied  to  the  eeld 
Circuit  Court. 

ated-S  Uow.«  SU ;  3  How.,  TSO :  1  Abb.  U.  &,  176 ; 

tir«dd.*iL,nL 


BTCKiTAXNAN,  HAOAN  A  CO..  for  the 


teen  iiundred  dollars,  in  Union  money,  17th 
February,  1840. 

And  in  .support  of  said  motion,  .s^iM  cxecu- 
lion  of  fadaa  was  read  in  evidence  to  the 
court,  which  execution  of. }l«K/a«ta«,  together 
with  the  return  and  indor^ment^  thereon, 
which  were  also  read  in  evidence  to  the  court, 
lire  in  the  words  and  llgures  following,  to  wit: 

United  Statks  op  Americ.\.  > 
Southern  District  of  MiRsissippi.  f  " 
The  President  of  the  Unitwl  8tate«»,  to  the 
Marshal  of  the  Southern  District  of  Mississippi, 
greeting:  Whereas,  at  the  May  Term,  1889,  of 
the  Circuit  Court  of  the  United  States  for  said 
district.  George  Buclchannan,  John  Hagan, 
and  Fy!'v:!rfl  Whittlesey,  under  the  firm  of 
Buckhauuiin.  llugan  (k,  Co.,  for  tlie  use  of 
George  Buckhannan,  recovered  judgment 
atminst  Wtllinm  Tinnin  for  the  sumfjf  $4,492.- 
54,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum  from  the  28<1  day  of  May. 
A.  D.  1839,  until  paid,  together  with  costs  and 
cliarges  by  said  plaintiff  in  and  about  their  suit 
in  Jhiit  iK'half  expended,  whereof  the  said  de- 
fendant was  convicted,  aa  appears  to  us  of  rec- 
ord. And  wherens,  on  the  nineteenth  day  of 
June.  A.  D  ISH!),  an  execution  of  fieri faan^i 
issued  from  our  said  court,  directed  to  the 
mambaf  of  sidd  district,  for  the  amount  of  said 


juiJirrn  nt,  interest,  and  costs  as  af 


lid. 


WILLIAM  TINNIN.  RALPH  CAMPBELL.  | 
\3rD  JOHN  G.  ANDREWS,  2>^<fmian<».  i 

EitetUioti — acceptance  of  depreciated  bank  note*  \ 
If  Mraftof  M  4im>harge  of—^plaintiff'a  aamtU  j 


ihai  receives  bank  not«s  in  discbanre 
exeeutton.  and  the  plaintiff  sanctions  It, 
muitawiUy  or  linDlleaiy*  iM  to  bonnd  by  It, 
udamooofi to  quash  ine  rerani  omrht  tober»> 

TiilS  case  came  up  on  a  certificate  of  division  i 
hi  opinion  from  tlie  Circuit  Court  of  the 
I  liteti  Stntos  for  the  Southern  Dislricit  of  Kb- 1 
•MtppL 

BnekhMmwi.  Hann  ft  Co.  recorered  a  jiidg- ' 

tr-  n'  in  the  court  belnw  rieaiiisf  Titiriin,  and 
fe»ued  a  fieri  faem*  oo  the  Itilh  December,  18d9. 
1  pmt  of  toe  monejr  wns  reeeHred  in  bank 
Dr>re«.  under  the  circumstances  stutnd  in  the  ' 
ootioB  to  Quaah  that  part  of  the  return,  upon 
vhkh  moCkm  the  judges  wen  divided  in  opin* 
bo. 

U  wad  a>i  follows: 

TUs  was  a  motion  nide  bf  pliUntilf  in  the 

^.^-.T?  ffititled  r-i':f>,  io  quash  so  mnch  of  tlie 
iii  irsshal  H  return  <.ii  tin  execution  fieri  facim, 
which  issued  from  the  clerk's  office  of  this 
<^»urt,  on  the  15Ui  day  of  Dfrpmher,  1889,  in 
fftvor  of  BuckhannHU,  Hagan  A  Co.,  use  of 
G"i>r)^  iiuckhannan.  against  William  Tinnin, 
Hal{^  Campbell,  and  John  G.  Andrews,  f^r 
the  mm  of  $4,492.54.  with  interest  from  2oii 
••  May.  18:J9,  until  pwiirl,  toircther  with  cf>st.s. 
M  n  the  woids  and  flg^ures* following,  to  wit: 
SftfK]        ReoeiTed  on  this  execution  thir 


^fTTK.  A*  tn  paynunt  In  fiyrffed  or  depnelaUi 
Riprr.  fftct  at,      note  to  Etank  of  UUtM  States 


which  execution  was  levied  on  certain  property 
of  Mid  defendant,  which  property  was  suffered 

to  remain  in  pos.sess!on  of  said  defendant,  upon 
executing  a  forthcoming  bond  according  to 
law,  with  Ralph  Campbell  and  John  G.  An* 
drewsns  security,  which  said  bond  was  returned 
to  our  said  court,  at  the  November  Term  there- 
of, A.  D.  1839.  by  the  marshal  aforesaid  for- 
feited, and  thereby  has  tlie  force  and  effect  of 
a  judgment,  according  to  the  statute  in  such 
ease  mode  and  provided,  a^  well  against  the 
said  »>ureties  ns  fiirninsl  the  defendant  to  said 
origiuial  execution  for  said  debt,  interest  and 
costs.  Now,  therefore,  vou  are  hereby  com- 
manded, that  of  the  goods  and  chattels,  lands 
and  tenements,  of  the  said  William  Tinnin, 
Ralph  Cain|)l)ell.  and  John  G.  Andrews,  late 
of  yotir  district,  you  cause  to  be  made  the 
amount  of  said  judgment,  interest,  and  costs 
so  recovered  a-«  aforcNiid  ;  also  the  sum  $89.67 
including  the  costs  accrued  since  tlie  emanation 
of  said  execution,  and  that  ^on  Itave  the  said 
moneys  before  our  said  Cin  uji  Court,  at  a  term 
to  be  held  on  the  first  Monday  of  Mav  next, 
*to  render  to  the  said  phdntUh;  and  [*860 
have,  also,  then  and  there  this  writ. 

WiTNKhs  the  Honorable  Roger  B.  Taney, 
Chief  Justice  c^the  Supreme  Court  of  the 
United  Statef,  at  Jackson,  Ihc  t;r-t  Mon- 
[l.s.J  <lay  of  November,  A.  D.  IbHii,  and  in 
the  64th  year  of  the  Independence  of 
the  Unitefi  "^'nfes, 

Lssued  the  16th  day  of  IX'Ccrober.  18:^9. 

Wm.  Bu«Nt».  Clerk. 

Indorsed.  **No  security  of  any  kind  is  to  be 
taken.  Wm.  Burhs,  Clerk. 

ManhaFt  BOum. 

Received  on  this  exe(^ution  thirteen  hundred 
dollars  in  Union  monev.  17  February,  1840, 
and  balance  suspended  bv  order  of  plaintiffs. 
W,  M.  GwiN,  Marshal. 

Bjr  J.  F.  CuoE,  Deputy 
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Fees. 

Ck)m  n  $1,800            •      -  |1»  00 

Room's  on  18.282.21       -  84  32 

Levy,  onVg  wad  ret'g  •      -  6  50 

Mileage     .      -      «      -  1  60 


$61  83 


It  was  admitted  that  the  words  Union 

money,"  in  suid  return.  sii:nifi<'<l  notes  of  the 
MiasiBaippi  Union  Bank,  and  Uiat  on  the  17th  i 
daj  of  Petnunry.  1840,  aaid  notes  were  worth  I 
hut  seventy- five  cents  to  the  dollar. 

Which  was  all  the  evidence  offered  on  the 
trial  of  sdd  motion,  which  motion  was  (on 
tested  by  the  suid  William  Tinnin.  It^ilph 
CampbeU,  and  John  6.  Andrews;  and  on  tlie 
qoesUon.  whether  that  portion  of  said  marshal's 
return,  wliich  it  in  tlw  words  and  figures  fol- 
lowing, to  wit:  . 

"I^eived  on  this  exeentiom  thirteen  hun- 
dred dnllnr'i  in  Union  money,  17  Fehruiiry, 
1840."  should  be  qua-shed,  the  judges  were 
opposed  in  opinion,  which  is  ordered  to  be  cer- 
tified to  the  Supreme  Cpurt  of  the  United 
States  for  decision.  * 

The  cause  was  aubmitled  upon  printed  argu- 
ment by  }f/iMr».  Duncan  aikd  JIoU  for  the 
plaintiffs  in  the  court  below. 

On  a  certificate  to  the  Supreme  Court,  from 
261*]  the  judges  of  the  *United  Slates  Cir- 
cuit Court  for  me  Southern  District  of  Htaeis- 
sippt,  that  in  thie  case  they  were  opposed  in 
opinion. 

Upon  n  fieri  faotat  from  said  court  In  fsTOr 

of  the  plaintiffs  arainst  the  defendants.  date<l 
16th  December,  1839,  returnable  on  the  first 
Monday  in  May,  1840.  the  marshal,  on  the  17th 
day  of  February.  1840,  without  tlie  assent  of 
plaintiffs,  received  $1,800  in  notes  of  the  Mis- 
sissippi Union  Bank,  then  depreciated  twenty- 
five  per  cent. 

The  marshal  returned  that  he  had  received 
Uidon money ;  and  the  plaintiffs  moved  to  quash 
80  much  of  the  return;  and  it  wan  admitted  on 
the  trial  that  the  Uniuu  money  was  banlt  notes 
of  the  Union  Bank,  and  that  tho!H>  noteK  were 
depreciated  twt-nty  tlvept'r  cent.  The  District 
Court  had  uniforndy  quashed  such  returns, 
and  the  Supreme  Court  of  the  State  had  re 
peatedly  quashed  such  returns.  Tlie  Circuit 
Judge,  differing  in  opinion,  brings  tlie  question 
before  this  court. 

■Plaintiffs  argue  that  the  marshal  had  no 
riirht  to  receive  any  property  in  discharge  of 
the  exi-culion,  because  the  process  required  him 
to  maice  money.  The  authority  of  the  marsiial 
was  special,  and  derived  fnnn  the  law  of  the 
land,  and  the  defendants  and  all  others  had 
notice  of  the  extent  of  the  powers  delegated  by 
the  law  to  the  officer;  and  If  be  took  anything 
but  dollars,  whicit  in  legal  intendment  must  be 
gold  and  sliver,  he  was  abusing  his  trust  and 
acting  without  authority.  The  manhal  was 
bound  to  bring  Into  court  the  dollaia^  not  prop- 
erty. 

Plaintiffs  rely  on  the  following  authorities: 
4  Howard.  404;  5  Howard,  246.  621-624;  9 
Johns.,  261,  202;  1  Cowen.  46;  4  Cowen.  553; 
2  J.  J.  Marshall.  70,  71 ;  2  North  C^arolina  Ilep., 
529;  Dudley's  Law  and  £quity  R,  8M;  Mar- 
tin's L.  Acts,  205. 

Upon  the  manner  of  executing  process,  and 
the  forma  of  ptoees  and  letumSk  and  their 


effects  in  any  State,  the  decisions  of  the  Su- 
preme Courts'of  such  State  are  entitled  to  great 
weight,  if  not  oonduslvu. 

Mr.  Justice  Daniel  delivered  the  opioon  of 

the  court: 

The  principles  ruled  in  the  case  of  Tkemptxm 
T.  Ofijfin  ana  Bnin  as  those  which  define  the 

duties  and  should  govern  the  coiidiu  t  of  th- 
marshal  in  levying  executions  committed  to  bii 
hands,  havebmn  n  ere  again  considered  and  sp- 

proved.  They  would  be  decisive  also  of  the 
case  now  under  consideration,  but  for  two 
points  of  dIffereDoe  between  thlsand  thecMs 

of  TJiompton  v.  Griffin  ft  al.  These  two  points 
arise,  1st,  upon  the  time  intervening  between 
the  return  of  the  marshal  and  the  plsintifl's 
motion,  as  tending  to  show  an  acquiew  encp  bv 
*the  plaintiff;  and.  second,  upon  the  [*20^ 
additional  evidence  in  tills  case  amounting  to 
proof  of  approbation  or  sanction  by  the  plaintiff, 
express  or  implied,  of  the  conduct  of  the  mar- 
shal.        Thompmn  v.  0r^n  «t  al.  applics- 
tion  WHS  made  to  the  court  at  tlie  earliest 
practicable  period  to  set  aside  the  marshals 
return,  and  there  was  throughout  no  fsct 
or  circumstance  tending  to  show  a  recogni- 
tion, by  the  party,  or  a  moment's  acquiescence 
by  him  in  the  irregularity  complained  of. 
In  the  present  case,  the  return  of  the  marshal 
showing  the  receipt  by  him  of  the  depreciated 
bank  notes  bears  date  on  the  ITth  Februan* 
1840:  l^e  motion  to  qtiash  was  made  in  May. 
IMS.  Thus  an  Interval  of  more  than  two  jmn 
was  permittctl  to  ela|)se  between  the  return  and 
the  motion;  a  period  during  which  the  party 
mtist  be  pcesumed  to  have  oeen  cognixaatof 
U»c  return,  a  public  and  olDci.il  proi .  <  diiiir  i" 
be  found  amongst  the  flies  and  records  of  the 
court  to  wldch  access  might  at  all  times  bsve 
Inrn  had.  If  this  fact  8tf)OiT  alone.  unas-Miciated 
with  and  unexplained  by  any  other,  it  would 
of  itself  imply  at  least.on  'tbe  part  of  the  plaint 
iff.  laches*  and  negligence  in  the  prowfulion  of 
his  interests,  if  not  an  assent  by  him  to  the  acts 
of  the  ollloer.   Tliis  fact  of  time,  however,  is 
by  no  means  .solitary  or  isolated  in  the  evidenre 
in  this  cause.    The  language  of  the  return 
certainly  imporis  no  objection  by  the  plaintiff 
or  by  any  other  to  the  receipt  of  the  $1,800.  or 
to  tlie  medium  in  whieli  they  were  collected :  so 
far  from  this,  when  taken  altogether,  that  l&n 
guage  strong]?  implies,  if  it  does  not  directly 
declare,  that  the  plaintiff,  or  whosoever  he  was 
that  took  control  of  the  matter,  apprtjveil  of 
1  the  proceeding  so  far  as  it  had  gone,  and  oh 
I  Jected  only  to  a  collection  of  the  raddue  of  the 
exe<'Ulion  at  that  time.    It  should  ni»t  be  list 
sight  of.  either,  in  construing  this  language,  that 
no  exception  to  any  one  Idnd  of  medium,  or 

preference  for  any  other,  i*;  indir:iti'd  in  the 
mliibition  as  stated;  it  is  a  simple  dia-ction  to 
proceed  do  farther.  It  cannot  he  objected  to 
the  return  in  question,  that  it  is  the  act  or  dor 
laration  of  the  otfioer  whose  conduct  in  msk 
ing  it  is  impeached.   Altiiou^  the  act  of  thai 
j  officer,  it  is  a  sworn  return,  and  must  .<tand  un- 
I  til  falsified.    It  is  introduced  by  the  piaiotifl 
I  himself  in  support  of  bis  motion;  is  inaeed  the 
only  evidence  he  has  adduced  to  sustain  it,  lu* 
relies  on  this  return,  and  in  m)  doing  must  take 
it  entire:  he  cailBOl  be  permitted  to  garble  it. 
I  The  return  must  he  fsedvedaa  stating  the  truOL 

BOWAW  t. 

Digitized  by  Google 


1844 


Murphy  and  Darhcngton,  Adm'rs,     Stewart,  Adm'r. 


h  mij-^t  K*  received  in  all  its  parts:  and  if  so.  It 
c  >me«*  (especially  when  viewed  in  connection 
«ith  the  loterval  between  the  dates  of  that  n- 
2CiJ*J  turn  and  of  mntion  in  this  *case),  on 
the  ptirt  of  the  plain  till,  an  ac(iuieM:«nce  if  not 
a  direct  sanction,  which  at  this  day  this  court 
ii  anwillin^r  ti»  disturb.  Great  wrong  might, 
bj  so  late  an  interference,  be  visited  upon  the 
o^cer.  who  may  have  been  reposing  upon  the 
conduct  of  this  plaintiflT :  and  the  (langer  of  a 
rv^uJt  like  this  is  cnlianccil  by  the  total  absence 
of  aD3thing  like  proof  to  show  that  the  plaint- 
iff ever  refused  to  receive  the  amount  collected 
bv  the  manhal,  and  mar  not  have  actually  re- 
olvtil  and  applied  it  to  his  own  u'^c.or  at  what 
nie  of  nUue  ii  so  reoeivod.  This  court  is  of 
tts  opiofoa  upon  tiie  case  oertiM  lo  th«in,tb«t 
the  return  of  the  marshal  of  tbe  ITUi  of  Febru- 
uy,  should  not,  under  the  fads  disclosed 
IB  tkb       be  quaahed. 

ORDEB. 

This  cause  came  on  to  Ik-  hoard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
:ie  United  States  for  tbe  Soathern  District  of 
Mi-j-i-vsippi,  and  on  the  point  and  question  on 
«hicb  the  judges  of  the  Miid  Circuit  Court 
vere  opposed  hi  opinion,  and  whicb  was  oerti- 
'j^i  to  this  court  for  its  opinion,  atrrecably  to 
ih:'  act  of  Congre*cs  in  such  case  made  and  pro- 
tided,  and  was  argueil  by  coim.sel ;  on  consider- 
atioQ  whereof,  it  i**  the  opinion  of  this  ('(Mirf 
that  the  return  of  the  raarslial  of  the  17th  of 
Februarr.  1840,  should  not,  mxler  the  fads 
dlvrlosed  in  this  ca«x*.be  quashed.  Whereupon, 
i:  b  DOW  here  ordered  aud  adjudged  by  this 
'  urt.  that  it  be  80  oeitifled  to  tbe  said  dicuit 

<'.-.iirt 
aied-1  Abb.  U. 


JOES  UinVflY  AHD  JOHN  DARRING 
TON.  Adrnini-Trators  of  WlI.LT.VM  MaTHS- 
90S,  Dcceutied,  Piaintiga  in  Error , 

c 

ANGUS  8TBWART.  Administrator  of  Aua- 
AKDER  Obaht. 

J>id^meTtt  arr^*ttd,  mi-itj'nnder  of  count* — order 
arrtdiHg  mented — nolle  prosequi  <w  to  one 
mmml  Jmi^ment  on  the  tmtr  nunc  pro  tunc — 
f^rr  drrlaratioti  iiUfgrit  partntr^ht'it,  iji'iurnl 
rerdiei  pretume*  (M  fact — amemliMut,  in  dui- 
— k  «feauft  Mms. 


Thit  eourt  la-low.  on  motion,  arrested  a  Judifnaent 
for  tbe  piainUff,  uStw  verdicU  but  without  enter* 
lie  alMthai  he  took  nothlncr  br  his  writ. 


Tbe  deolsration  contained  two  counts;  In  the 
first,  the  plaintiff  qped  as  admlntstrator;  end  to  the 
second,  in  bis  own  personal  rigbt.  A  general  ver- 
dict was  fflven,  and  the  Judirroent  arrested  on  am 
count  of  toe  misjoinder  of  counts. 

Afterwards,  and  beftne  a  writ  of  error  was 
brought*  amotion  wss  made  by  the  plaintiff  to  set 
aside  the  order  arresting  the  iudgrment,  and  for 
leave  to  enter  a  »(>U«  proscfpil  upon  the  second 
count. 

AflQdavit  was  (tied  by  the  plaintiff's  counsel,  stat- 
ing that  the  only  evidence  otTered  on  tbe  trlaJ  was 
riven  on  the  part  of  theplaintlfr,  and  that  the  de* 
fendant  ♦offered  no  evidence  whatever.  The 
riHtnre  of  the  evidence  also  stated,  and  the 
furls  stated  In  the  affldavit^ere  not  controverted* 

The  coUKt  below  sc^t  aside  the  order  arresting  the 
Judgment,  a  year  after  it  was  made,  and  allowed 
the  verdict  to  be  amended  by  entertng  the  ssme 
n  u  uc  urr*  tune,  mi  the  iliet  eount  only. 

In  tots  there  was  no  error. 

AH  that  i»  rt'quired  is  that  the  court  should  amend 
the  verdict  with  a  reasonable  time:  and  this  may 
be  done  upon  the  Judge's  notes  of  the  evidence 
given  at  the  trial  or  upon  any  other  dear  and  sa^ 
isfactory  evidence.  The  practloe  Is  a  salutary  one 
and  in  furtherance  of  Justice. 

The  necessity  of  a  r>r»)^rrf  of  letters  of  adminlstn^ 
tlon  depends  upon  the  local  lawH  of  a  State. 

Where  the  declaration  alleges  u  ixirtiierHliip,  and 
tbe  Jury  And  a  ifeneral  verdict,  they  must  be  pre- 
sumed to  have  found  that  fact:  and  proof  that  the 
chose  in  action  was  Indorsed  in  blanJc  was  Bufll- 
cierit  to  sustain  tbe  ttrst  count.  The  plalndff  has  a 
rlffht  to  elect  in  what  right  he  sues. 

After  all.  the  question  of  amendment  was  a  ques- 
tion of  discretion  in  the  court  below,  upon  its  own 
review  of  the  facts.  This  eourt  has  no  right  or 
authority.  u))on  a  writ  of  error,  to  examine  the 
question ;  it  ijciongtHi  appropiiately  eadezclttslTeUr 
to  the  court  below. 

THIS  cause  was  l>rought  tip  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 

In  1818  and  1820,  the  following  promisaory 
note  and  due- bill  were  jj^ven: 

$3,428.18.  flOtb  September,  1818. 

Four  months  after  date  I  promise  to  pay 
Orant  &  McGuffle,  or  order,  three  thousand 
four  hundred  andtwenty-eiffht  dollandghteen 
cents,  vahic  received.       Wm.  Mathbbon. 
Indorsed. 

Oraivt  ft  MoGUFFIB, 

("if  AKi.KSToN,  25th  Februanr,  1800. 
Due  Grant    McGuffle,  or  bearer.on  dfemand, 
three  hundred  and  forty-four  dollars  sixty-six 
cents,  with  interioet  from  date. 

$344.66.  William  Mathi  ^^on. 

In  IbdS,  Angus  Stewart,  as  the  admiuihtrator 
of  Grant,  who  wee  alleged  to  be  the  surviving 

partner  of  Grant  and  McGufTic,  brouL'ht  a  suit 
m  the  Circuit  Court  of  the  L  nited  Slates  for 
the  Southern  District  of  Alabama  against 
Murphy  and  Darrington,  administrators  of 
Mathesuu. 

The  reocwd  (aa  broagbt  up  bj  a  eeiiiararii 


.N<rrt.  -ETfCuUtrs  and  Adin(ni»traU>rH,  what  dc- 
M<ipid»  Iheu  am  me  in  their  imlividual  ttarne. 

AdmtnUtnitors  may  sue  in  their  own  right  for 
omsMof  action  accniintr  to  them  after  the  death 
of  their  Intestate.  Merceln  v.  Smith.  2  Hill,  N.  Y.. 

m. 

Wbpn  a  contract  Is  made  with  an  executor  or 
»  ^i.imst  nit4»r.  penfiiuiliy  after  the  death  of  the 

<tj»t/ir  1  If  intestate,  or  where  money  Is  received 
'if  the  !  •  :^  11  >iu"d,  after  ftiii  h  <l«'ath,'the  exoeutor 
•r  wlmini-tnitor  may  §ue,  cither  in  his  own  name 

r  M  executor  or  administnitor.  Mertttt  T.8ea- 
•  ..ta.«  llarh.  N.  y  ,  ,m 

Vn  H'liiiiiiLstmt^tr  may  iniiintain    »l<bt   in  one 
'Ulc.  In  hi*  individuni  cHpncity,  upon  a  Judgment 
•)k  f  r<^^i  by  him  in  unother  s^tateasadmmlatrator. 

tiiju^ige  V.  Chapel,  Id  Mass.,  7L  I 

wberr  asi  aduMnilor  pays  adehtfor  whlob  bis  I 

Uo«a»i. 


Intestate  wa^  lliiblo  lis  eurety,  he  may  recover  the 
amount  eitln  r  in  his  own  name  or  as  admiSteStor. 
.Mowry  v.  A  "lams,  14  Mass.,  327. 

An  executor  or  administrator,  thus  vested  with  a 
rei)res<-ntalive  charueter,  may  sue  either  In  his  own 
iiaiiu',  or  as  executor  or  administrator  upon  a  note 
Kiveii  to  him  as  exin  utor.  for  a  del)t  due  (o  his  tes- 
tator «)r  to  the  estate.  Merritt  v.  Seaman,  OX.  V. 
(2  Seld.l.  itks;  Mowry  v.  Adams.  U  Mass..  3-»7:  Tal- 
nni«re  v.  (•hai>el,  16  Mass.,  73;  Hlddle  v.  Wilklns,  1 
Pet..  (V.Ki:  UriKht  v.  Currle.  .")  Sandf.  N.  Y.,  438:S. 
C.  10  N.  V.         Obs..  m. 

Ilut,  althuUK'i  tbe  exet  utor  may  eleet  in  what 
rapacity  he  will  sm-.  uii  action  brouKht  l)y  him,  in 
his  individual  capacity.  Is,  in  general,  most  appro- 
priate. /^.,  Orinnell  v.>Bn(dianan«  1  Dalj  (N.  T. 
Super.  CUi,  638. 

An  administrator  is  the  legal  owner  of  Out  assets, 

Ml 
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ibowed  that  the  declaraftioii  contafaied  the  two 

following  counta,  first :  " 
205*]  *Angu8  Stewart,  who  is  a  citizen  of 
the  Slate  of  South  Carolina,  and  admini.stralor 
of  all  and  singular  the  goods  and  chattels.rights 
and  credits,  of  Alexander  Grant,  deoeaacd. 
who  was  survivor  of  McGuffle,  late  mer- 
chants and  parlners,  trading  under  the  name 
and  firm  of  Grant  &  McGnflSe,  who  at  the 
time  of  ilieir  ilt  ntli,  suid  at  the  time  of  the  exe- 
cution of  the  contrackhereinlBet  forth,  were  also 
citizens  of  the  State^f  South  Carolina,  com- 
plain!^ of  John  Murphy  and  John  Darrineton, 
admiuistraton,  with  the  will  annexed,  of  Will- 
iam Hatbeaon,  deoeaied.  dtixcns  of  the  State 
of  Alabama,  in  custody,  andsoforth,  in  a  plea 
of  treepass  on  the  case,  andsoforth ;  for  that, 
whereas  the  said  WlllUun  Mathefion,  in  his  life- 
time, on  ihe  30th  day  of  September.  1818.  at 
Charleston,  to  wit.  in  the  district  aforcHaid, 
made  his  promissory  note  in  writing,  by  which 
he  promised  to  pay  said  Grant  &  McGiiftle.  or 
order,  four  months  after  the  date  tlnreof. 
98,4^18,  value  received,  and  then  and  thi  n; 
delivered  said  note  to  said  Grant  &  M(  ()iiffie; 
and  also,  on  25th  Febniary,  1820,  said  Mathe 
son  executed  his  due-bill,  or  promissory  note, 
at  Charleston,  to  wit,  in  district  aforesaid,  I))- 
which  he  promised  to  pay  said  Grant  ii:  Mc- 
Guflle,  or  boircr,  on  demand,  $344.66,  with 
interest  from  the  date  of  said  note;  which  peri- 
ods have  long  since  elapsed;  and  iK^ing  soli- 
able,  he.  the  said  Matheson.  in  his  lifetime,  and 
his  said  administrators  since  his  death,  prom- 
ised and  assumed  to  pay  to  said  plaintiff  the 
said  suni-^  of  money, to  wit.  tlic  sums  of  $3,428.- 
18  and  $344.56,  according  to  the  tenor  and 
effect  of  said  notes;  yet  neither  the  laid  Matbe* 
son,  in  his  lifetime,  nor  his  said  admlalatnton 
since  hia  death,  have  paid  the  said  aereral  turns 
of  money,  aceoiding  tn  their  several  prom- 
ises and  ii>>-Himiptions,  and  the  tenor  and  effect 
of  the  said  notes,  either  to  said  Grant  <&  Mc- 
Guffle, in  their  lifeUme^  or  to  said  admtnfalator 
since  tlieir  death,  to  the  damage  of  said  ad- 
ministrator $16,000. 
The  second  count  was  as  follows: 
And  whereas,  also,  the  said  An^s  Stewart 
coqiplains  of  said  defendants,  administrators  as 
aforesaid,  in  custoily,  Ac ;  for  that  whereas 
the  said  William  Matlieson,  on  the  30(h  Sep 
tember,  1818,  at  Charleston,  «!fcc.,  made  his  cer- 
tain promissory  note,  In  writing,  whereby  he 
promised  to  pay,  four  months  after  date  thereof, 
to  one  Grant  &  McGuflie,  or  order,  $3,428.18, 
and  then  and  there  delivered  the  said  note  to 
Grant  *  McGuffle;  and  the  wiid  Grant  S:  Mi  - 
Guthe,  to  whose  order  llie  sitid  note  was  paya- 
ble, then  and  there  indorsed  and  ddlvmd 


the  same  to  the  said  plaintiffs,  all  of  whir  h 
♦the  said  Matheson  had  full  notice;  [•2<UJ 
which  period  has  now  elapsed.  And  the  i^nd 
Matheson  also,  on  the  25th  Februar}-.  1821).  at 
Charleston  aforesaid,  &c.,  made  his  note,  in 
writing,  whereby  he  promised  to  pay  to  Grant 
iV  McGuflie,  or  bearer,  on  demand'  $344.66, 
with  interest  from  the  date  of  the  said  note, 
and  tiien  and  there  delivered  the  same  to  said 
Grant  «.t  McGuffle.  who  then  and  there  ddiv 
ered  the  samt^o  the  said  Angus  Stewart.  And  the 
said  note  belnff  dne  and  demanded  In  the  lif^ 
time  of  the  snia  Matheson,  he  was  liable  to  pay 
the  same;  and  being  so  liable,  the  said  Mathe- 
son. In  his  lifetime,  undertook  and  promiwdto 
pay  the  same,  and  his  adminisf  ratdrs  sinct*  his 
death;  but  neither  did  the  said  Idathe- 
son.  In  his  lifetime,  nor  have  his  ad- 
ministrators since  ]\U  death,  paid  the  said 
sums  of  money,  according  to  Uicir  sev- 
eral promises,  and  the  tenor  and  effect  of  the 
said  notes,  althouirh  said  Matlieson  in  his  life- 
lime  wa«,  and  his  administrators  have  Ix-on. 
since  his  death,  freipiently  requested  to  do  so. 
to  the  damage  of  the  said  plaintiff  $16,000;  and 
thereof  he  brings  suit,  &c. 

To  this  declaration  the  plaintiffs  in  error. 
Murphy  and  Darrintjton.  put  in  two  picas,  viz.: 
the  general  issue  and  the  statute  of  limitations. 

The  case  was  tried  at  Novemln  r  Term,  1S40. 
when  the  jury  found  for  the  plaintiff,  and  as- 
sessed his  damages  at  $8,250. 

At  the  same  term,  a  motion  for  arrest  of  the 
judgment  was  made  and  granted,  on  the  ground 
of  a  misjoinder  of  counts  and  causes*  of  action 
in  the  declaration. 

At  March  Term,  1841,  nothing  was  done  in 
the  case;  hut  In  the  November  Term,  1841,  on 
motion  of  the  counsel  for  the  plaintiff,  the  or 
der  of  the  November  Term,  lb40,  arresting  the 
judgment,  was  vacated,  the  verdict  was  or 
dered  to  be  amended  so  as  to  apply  to  the  fir^t 
count  in  the  declaration,  the  plaintiff  was  per- 
mitted to  enter  a  nolle  prosequi  on  the  second 
count  in  the  declaration,  and  judgment  was 
directed  nunc  pro  iune  upon  the  verdict,  ap- 
plying it  to  the  first  count  in  the  dedaialieo: 
and  judgment  wa.s  entered  accordingly. 

The  ground  upon  which  the  court  set  aside 
the  order  arresting  the  judgment,  Ac.,  was  the 
followini;  affldavit.  whieh  vrm  filed,  accompa- 
nied by  the  deiMjsitiou  of  Chapman  Levy. which 
was  the  same  that  was  read  ujxm  the  trial.  Th»* 
deposiiion  is  too  long  to  be  inserted,  but  stated 
in  sub-staiK  e  that  the  notes  and  due-bill  were 
handed  to  L(  \  y  for  collection  in  1821,  or 
and  that  long  afterwards  he.  Levy,  had  a  con- 
versation with  Matheson.  which  was  supposed 
to  take  thecase  out  of  the  atatuteof  limHailoos. 


and  may  sue  in  his  own  name  on  a  cause  of  actJon. 
in  respect  tt)  tlitin.  arislntf  after  tlw  dt-ath  of  the 
dec<»dent.    Hollirtnik  v.  \nilt««,  13  Wcnri..  mi. 

An  executor  wli<»  niakt-s  a  li'itsc  of  premises  t>e- 
louKlntf  to  the  i>atflt<^,  niuy  recuver  thert^ua  in  bis 
individuHi  eapaeity.  Klngslaod  V.  RveknUUI,  5 
Daly  (\.  V.  Siiiu  r.  Ct.),  13. 

Two  i^'xct  utoi-s  may  nur  upon  a  notCK-'ven  to  one 
of  them,  in  liin  individual  iminr,  but  in  settlement 
of  a  claim  of  the  estate,  without  any  indOCSeinient. 
Leiand  v.  Manning.  4  Hun  .\.  V.,  7.  ' 

When  an  e.xi  cutor  sues  on  a  cauwof  ai'tion  which 
accrued  in  the  litetimu  of  the  deceased,  he  nnixt 
declare  in  his  reprcijentative  capacity  only.  But 
where  thr  C3in»<*  of  action  accrued  after  the  dcatti 
of  the  testator,  if  thf  money  tt  covct cd  will  ]<r  hh- 
aets,  the  executor  may  declare,  either  in  his  repre-  i 

2e8 


8cntativ»' ciuiracter  or  In  his  own  name.  Kane  v. 
Paul.  U  P<'t., :  atrv  5  Cranch  C.  C,  .'>4U. 

If  the  plaintiff.  althouRh  lie  nanu\s  himself  ad- 
nilnistrator,  sues  in  his  own  riirht,  he  need  not 
make  uro/»:r/ of  the  letters  of  atlininistral ifn,  and 
Is  not  bound  to  Klve  oyer  of  them.  Hiddle  v.  Wil- 
liin»".  1  Pet.,  tW) ;  Mason  v.  LawrHfl<m,  1  ('raneht'. 

Kxccntors  wlm  cniitract  for  tlie  sale  of  tlieir  tes- 
tator's firicts,  or  nuikr  aiiy  other  uKrei  iiu-nt  In 
their  rei>resentni|ve  (  hararter,  iire  iiol  liouiid  to 
declare  in  that  e»ipaclt.\ .  hut  ma>  sue  in  their  indi- 
vidual ri^ht :  and  in  such  ease  it  i.-  sullh  ii  tit  to  J>  in 
as  plalntltlN  sucli  onlj  of  the  e.M  i  uloi-s  as  inter- 
fered, and  were  actual  partiL^  to  tlie  contract 
with  the  defendant.  1  Chltt.  PI.,  2S:  BnMiblftOB 
v.  Ault,  2  mag.,  177 ;  S.  C,  y  Moore,  m 
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207*]  *AffitlarU. 

Penonally  appenred  before  me,  P.  Phillips, 
tn  atlorncj  of  this  court,  who.  I»eing  duly 
>«ani.  Mjs:  that  on  the  trial  of  the  cause  of 
Aocus  Stewart  a;>:ain.st  Joho  Murphy  and  John 
iHuTiofloD,  in  which  a  verdict  wa«  rendered 
for  the  plaintiff  at  the  November  Term.  IMO, 
«»f  Uii<  honorable  court,  the  plaintiU  offered  the 
dfpofitioM  of  Chapman  Lew,  Jacob  Axon. 

xod  McKenzie,  and  the  notes,  all  of 

whidi  are  now  on  tile;  that  this  was  the  onl^ 
♦riileooe  offered  by  plaintiff,  and  that  no  evi- 
dence was  offered  by  the  defendants. and  that  the 
cauf«  went  to  the  jury  ujkju  the  above  deposi- 
tion of  the  plaintiff  alone.       P.  Piin.Mrs. 

>irorn  to  and  subscribed  in  open  court,  3d 
December.  1841. 

David  Files,  C.  C.  C.  8.  D.  Ala. 

To  review  the  decision  of  the  court  in  setlini^ 
tbeonler  for  arrest ioj;  the  judgment,  «fcc., 
tk-  writ  of  em)r  was  brought. 
Mr.  Offden  for  the  plaintiffs  in  error. 
Yr.  ^eimn,  Attorney-General,  for  the  de- 
feodaou  in  error. 

Jfr.  Ogden.  for  the  plaintiffs  in  error,  con- 
t/'uded  that  the  motion  to  amend  the  venlicl, 
lie  maktag  it  apply  to  the  first  count  in  the  dec- 
'anuion.  should  have  been  made  during  the 
•me  term  in  which  the  verdict  was  rendered, 
at  uDV  rale  at  the  next  term:  and  that  the 
iiourt  below  should  not  have  onlercd  the 
lOModment  at  the  second  term  after  the  ver- 
•lid  wajs  rendered.  He  stated  that  he  had  lieen 
»t>Hr  to  find  no  case  where  such  a  motion  has 
btt-n  prantod  or  made  after  the  term  in  which 
Uic  piMten  was  returne<i  to  the  court  in  bench. 
■:*«•  12  Peters.  492;  1  Bidertin,  162.^ 

Bat.  second,  if  it  was  competent  for  the  court 
at  «o  late  a  day  to  order  the  verdict  to  be 
^codcfL  by  inHkin<;  it  applicable  to  the  first 
■  luat  In  the  deelaraiion.  then  we  contend  that 
then  was  DoC  sufficient  in  that  count  to  justify 
•  Moient  in  favor  of  the  plaintiff  uim>u  it  ; 


This  count  of  the  declaration  does  not 
wOdefiUy  Allege  a  partnership  lietweeu  Gniiii 
«ad  KcGuffie.  nor  that  Grant  wiis  the  survivor 
if  liMsn.  which  allegation  is  necessary  to  en- 
title the  plaintiff  to  recover. 

1  b  lil^eB  a  promise  by  Matheson  in  his 
lifdiBe.  and  by  his  administrators  since  his 
^talhttopay  the  plaintiffs  the  money  acconling 
to  tbe  |ironiiaes  made  to  Grant  and  NlcGuttie  in 
their  lifetime:  and  that  yet  neither  the  said 
Msthmn  in  bis  lifetime,  nor  his  said  iidminis- 
S69*j  trators  *sincc  his  deulh.  have  paid  the 
<iidnunsof  money,  either  to  Grant  and  Me- 
Qoflb  in  their  lifetime,  nor  to  the  said  admin- 
since  their  death,  to  the  damage  of  the 
inislrator  ^16,(nH). 
lallesation  is,  that  Matheson  in  his  life 
bis  admiiiiKtratora  since  his  death, 
to  pay  the  plaintiffs  the  sums  of 
mentioocd  in  Uic  declamtion.  Now, 
meant  by  the  plaintiffs?  Not  Grant  and 
■e,  for  they  are  Xmih  dead.  The  only 
jMiUffb  Angus  Stewart,  the  udministralor. 
Tkave  is.  Umo,  no  allegation  of  a  promise  to 
Grant  &  McGuffle,  nor  the  survivor  of 
without  such  a  promise  no  action  ciui 
It  by  the  admmistrator. 

isno  profert  of  the  letters  of  admin- 
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ifltratlon.  This  defect  is,  however,  probably 
cured  by  the  verdict. 

But  independent  of  the  defects  in  the  decla- 
ration, there  wjis  no  evidence  in  the  case  ju.sti- 
fying  a  verdi(!l  for  the  plaintiff  upon  Ihi.s  count 
in  the  declaration. 

1.  There  is  no  sufficient  proof  of  the  part- 
nership iK'tween  Grant  and  McGuffle. 

The  only  evidence  u|)on  this  subject  is  found 
in  the  deposition  of  Chapman  I>evv. 

He  says,  I  was  aciuiainted  with 'McGuffle,  of 
the  firm  of  Grant  &  Mi  GufHe.  "who  were  said 
to  have  a  mercantile  hou£e  in  Charleston, 
South  Carolina." 

And  "Matheson  told  him,  the  witness,  that 
he  would  not  forget  the  kindness  of  Mr.  Mc- 
Guffle. and  the  tissistance  he  had  received  from 
the  firm  through  him." 

The  plea  of  the  general  issue  puts  all  the 
material  allegations  in  the  declaration  in  issue. 

If,  therefore,  there  be  not'sufficient  proof  of 
a  partnership  between  Grant  and  McGuffle,  the 
plaintiff  is  not  entitled  to  recover  under  this 
count. 

Again,  there  is  no  proof  of  the  death  of 
Grant  and  McGuffle.  or  of  either  of  them. 

The  only  evidence  upon  this  point  is  con- 
tained in  the  deposition  of  Levy;  he  says:  "I 
lielieve  I  was  then  informe<i  of  the  death  of 
one  or  both  Grant  and  McGuffle." 

It  is  confidently  believwJ  that  this  is  no  evi- 
dence of  the  death  of  Grant  and  McGuffle,  or 
of  either  of  them,  and  certainly  it  is  no  proof 
of  the  fact  which  was  the  survivor  of  them. 

*I  submit,  then,  that  there  was  no 
evidence  to  support  the  verdict  upon  llie  first 
count  of  this  declaration. 

But,  second,  if  anj'  count  was  supported, 
it  was  the  second  count : 

1.  The  notes  offered  and  read  in  evidence. 

The  large  note  pnyal)le  to  Grant  &  McGuffle, 
or  order,  is  clmrgcd  in  this  count  to  have  Ix'en 
indorsed  by  them  to  the  plaintiff  Angus.  The 
note  is  pro<hired  and  read  in  evidence,  and  is 
indorsetl  by  Grant  and  McGuffle.  This  indorse- 
mi  nt  is  in  law  an  a.ssignment  to  the  plaintiff, 
and  after  such  indorsrment  Grant  &  McGuffle 
had  no  interest  in  the  note. 

This  second  count  states  that  the  smaller  note 
payable  to  Grant  or  McGuffle,  or  bearer,  was 
aftVrwanls  delivered  by  them  to  the  plaintiff, 
who  thereupon  became  the  bearer  thereof,  and, 
as  such,  entitled  to  llic  moneys  due  upon  the 
said  note. 

It  is  manifest  that  the  evidence  in  the  case 
was  sufflcient  to  maintain  the  second  count,  if 
either  count  was  «u|»i>orted  by  the  evidence. 

If  I  am  right  here,  the  court  below  errwl  in 
ordering  the  verdict  to  lie  amended  so  as  to  make 
it  appli(-al>le  to  the  tirst  count  in  this  declara- 
tion— under  the  evidence  in  the  case,  the  verdict 
cannot  l>e  applic<l  to  the  first  count  in  the  dec- 
laration. 

But  it  is  contende<l  that  this  case  does  not 
come  within  the  rule  by  which  a  plaintiff  is 
{)ermitted  to  enter  the  verdict  as  upon  one  count 
in  Id;*  declaration,  and  to  enter  a  luAle  pro«egui 
ujH)n  the  other  count.s. 

This  is  a  declaration  stating  two  separate  and 
distinct  groun<ls  of  action,  in  two  distinct  and 
different  parties.  Fimt.  in  the  administrator 
of  Grant,  as  the  surviving  partner  of  Grant  & 
McGuffle,  and  !;econd,  in  Angus  Stewart,  in  his 
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owo  right.  The  counts  are  wholly  inconsistent 
with  each  other;  if  the  administrator  of  Grant 
has  a  right  to  reoover,  Angot  8tew«n.  in  his 
individuul  <rapacity,  can  have  no  stick  right. 
This  is  not  lilce  the  case  of  au  action  of  slander, 
In  which  the  declaration  contains  several  counts 
upon  different  words  spoken,  the  words  in  wme 
of  the  counts  being  actionable,  in  others  not; 
■nd  where  evidence  wa^  given  only  uptm  the 
counts  on  the  actionable  words. 

Upon  this  point.  I  refer  the  court  to  the  fol- 
lowuig  cases,  with  only  one  single  observation 
upon  them:  the  evidence  in  this  case  being  the 
notes  upon  which  the  suit  was  founded,  was 
evidence  under  both  counts  in  tlie  decIarBtion. 
{HoUv.  SehoUfidd,  6  Term  Kcp..  Oftl.) 
270*]  "In  an  action  for  slander,  the  declara- 
tion contained  three  coiinLs  upon  tlie  jreneral 

iasue  being  pleaded;  the  cause  was  tried,  and 
the  jury  found  a  general  verdict  for  the  plaint* 

m  for  flff 

The  first  count  in  the  declaration  was  for 
words  not  actionabte  In  fhemsel  vee ;  the  words  in 
the  other  counts  were  actionable. 

A.  motion  was  made  to  arrest  the  Judgment, 
because  the  damages  were  general  upon  all  the 
counts. 

The  counsel  for  the  plaintiff  insisted  that  the 
judgm«it  oould  not  be  arrested  in  te4o,  but  there 

must  be  a  venire  de  now,  or  the  verdict  may  be 
amended  by  the  judge's  notes,and  entered  upon 
the  good  counts. 

The  court  were  of  opinion  that  there  should 
not  be  at«n«r«  de  now,  and  that  as  the  damages 
were  entire,  the  Jtidgment  must  be  arrested  la 

Lawrence,  Justice,  said  "that  the  plaintiff 
ought  not  to  be  at  liberty  to  amend  by  the 
judge's  nc»tes  in  the  cas<',  becauw  the  evidence 
applied  as  well  lo  ihe  bad  as  to  the  good 
(ounts."  {Biuardt  ▼.  Bffj^tkti,  Douglass' Hep.. 
861.) 

In  assumpnt  the  declaration  contained  st;veral 
counts — some  upon  pnimises  made  by  the  tes- 
tator, others  on  promises  made  by  the  defend- 
ants themselves.  To  the  first  set  olF  counts  plene 
adminhtnicit  was  pleaded*  aod  the  general  is- 
sue as  to  the  others. 

The  jury  found  for  the  plaintiflh  with  £147 
damages,  and  a  general  verdict  was  entered. 

The  Solicitor  General  obtained  a  rule  to  show 
cause  why  the  juiii^'ment  should  not  be  ar* 
rested,  on  the  ground  that  the  verdict  was  gen- 
eral, and  the  counts  inconsistent,  and  such  as 
require  different  judgments  to  be  entered — 
VIZ. :  judgment  <ieAt)ni>  te«tatoreif  on  those  where 
the  preruiJies  were  said  to  be  by  the  testator;  and 
de  bonis  propriisan  the  others.  Baldwin,  for  the 
plaintiffs,  afterwards  nlitainr  r]  a  erof^s  rule  for 
the  defendants  to  show  cause  why  the  the poalea 
should  not  be  amende<l  by  the  judge's  minutes, 
and  a  verdict  entered  for 'the  plaintifTs  only  on 
the  counts  to  which  the  evidence  given  at  the 
trial  applied,  and  for  the  defendants  on  the 
other  counts. 

Buller,  Jvj»(ic£,  suid  thul  there  was  this  dis- 
tinction, that  if  there  was  only  eWdeooe  at  the 
trial  upon  such  of  the  counts  as  were  good  and 
consistent,  a  general  verdict  might  be  altered 
from  the  notes  of  tlie  j\idge.  and  entered  only 
on  these  counts;  but,  if  there  wa.«»  any  evidence 
which  appUed  to  the  other  bad  or  ineonsislent 
counts  (aa  if,  for  instance,  in  «a  action  for 
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words,  where  some  actionable  word*  *an  f*27 1 
laid,  and  Home  not  actionable,  and  evidence 
given  of  both  sets  of  words,  and  a  general  ra- 
dict),  then  the  pnsten  would  not  be  amended, 
becuuiie  it  would  be  iuipo&s>jhlc  for  the  judge  to 
say  on  which  of  the  counts  the  jury  had  found 
the  damages;,  or  how  they  had  apportiuned 
them;  thul.  iu  such  a  cum;,  the  only  remedy  i< 
by  awarding  a  renire  de  now. 

The  rule  to  arrest  the  judgment  wtis  <IU 
charged,  and  the  other  rule  msuie  absolute,  hui 
upon  the  parent  of  costs,  including  those  oa 
the  motion  m  arrest  of  judgment. 

The  case  of  Boi*  v.  Aw  (1  L^viuz.  I'M)  vis 
an  action  for  slander.    The  declaration  con 
tained  two  counta.    The  words  laid  in  one  of 
the  counts  were  actionable,  In  the  other  not. 

The  damages  being  entire,  judgment  was 
stayed. 

ftftirf,  Breeutor  ef  Stable,  y.  Hannay  (STehn 
Rep.,  659). 

This  was  an  action  for  money  paid  by  the 
plalnliff  as  executor,  and  nho  for  monqr  paid 

by  the  testator  to  the  use  of  the  defendant,  for 
money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiffs  as  executors,  and  for 

monejr  had  atKi  received  to  the  use  of  the  tes- 
tator in  separate  counts;  there  were  two  pleas, 
the  general  issue  and  the  statute  of  Hmitatlons. 

A  verdict  having  been  found  for  the  plaintiff 
generallv  on  the  first  issue,  and  no  notice  takiu 
of  the  last,  the  defendant  brought  a  writ  of 
error  to  the  House  of  Lmds  on  two  ground*, 
that  no  verdict  was  given  on  the  second  piea. 
and  that  two  separate  demands  could  not  be 
joined  in  one  action. 

The  plaintiffs  then  obtained  a  rule  to  hhow 
cause  in  the  King's  Bench  why  he  should  not 
be  at  liberty  to  amend  according  to  the  judc< 
notes,  by  adding  a  verdict  for  him  upon  the 
second  plea,  ana  by  entering  the  verdict  oo  ibe 
counts  for  money  paid  by  the  executors,  aod 
for  money  had  and  received  to  their  use. 

Duller.  Justice,  in  delivering  the  opinion  <>f 
the  court,  said  sucl^  amendments  have  f^^ 

auently  been  permitted.  The  entering  the  vrr* 
ict  was  a  slip  of  the  clerk  in  not  entering  tbe ' 
verdict  for  the  plaintiffs  on  the  second  plea.  As 
to  the  second  oojection.  he  paid  he  was  clearly 
of  opinion  that  it  was  not  error,  for  though  na 
executor  when  suing  for  a  debt  due  to  the  tes- 
tator, would  not  join  a  debt  dne  to  himself  ia 
his  own  right,  yet  it  v,;in  fh  constant  prHC- 
Uce  to  Join  in  the  same  declaration  severai 
counts  for  money  bad  and  received  by  tl»e  de- 

fendnnr  to  the  \lse  of  the  testator,  AOd  tO  the 
use  of  the  executor  as  made. 

Tn  the  case  of  Booker  v.  QvUUr^  Btraoiir. 
1271).  there  were  three  ♦counts  in  the  [*272^ 
declaration  as  executrix,  and  ibc  fourth  wa* 
for  the  use  and  occupation  of  the  plaintiff  s- 
house.  Judgment  by  default  in  Kii^s  Bench 
and  reversed  in  error. 

Per  Ourkun.  There  being  no  venlict.we  cm 
presume  nothing,  but  that  tlic  f(>irrTli  couii!  is. 
as  it  appears,  in  her  own  right,  which  cannot 
be  joined  with  Ihe  others,  and  the  damages  ar^ 
entire. 

This  cam  of  Hooker  v,  (^niiter  is  more  fully 
and  better  reported  in  3  Wilson  Rep..  171. 
vide  this  report. 

Mr.  Nelson,  Attorncy-Qeneral.  for  the  do- 
fendauta  in  error: 

HOWABD  3. 
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It  )s  ohjc*'!^!, 

la.  That  the  case  does  not  fall  withiu  the 
rule  br  frhiCihmplBilltiff  is  permitted  to  enter 
lb'  venUet  as  tjpoo  one  count  in  his  declara- 
tioo.  a^iii  U)  vni^r  a  iiolU  prosequi  upon  the 
olb«T  counts. 

2d.  That  concedtn^f  the  case  to  V  within  the 
rale,  the  court  below  erred  in  vacating  the  ( 
onier  to  arrest  the  judgment  of  November  ] 
Term,  IMO,  because  of  the  lapse  of  time;  and,  i 

3d.  That  there  was  no  eviaence  in  the  case  j 
bv  which  a  verdict  on  tlit-  tii-st  count  in  the 
ikciaration  up<Hi  which  the  final  judgmeat  was 
midered  caum  be  supported. 

As  to  the  first  ohjfftiori:  TIutc  are  two 
diMc*  ci  CMes  in  which  a  veniict  may  be 
■mended  hy  the  notes  of  the  judnre.  or  otiher 
t^dencc,  .ts  to  avoid  the  objection  to  the 
fvAdcncy  of  the  declaration  of  the  plaintiff. 
The  tfmt,  where  there  is  a  general  verdict,  and 
ib<p  rxiiint"^  are  ctm'sisffnt,  althoni^h  .'ytme  be 
bad;  the  second,  where  the  counts  arc  incon- 
eoiwifcrtent,  although  severally  good.  In  the  one 
case,  all  that  is  necf  s<«irv  to  be  shown  to  make 
the  rule  ^plicable  \&,  that  the  evidence  applied 
tothe  ^!Ooa  88  well  as  to  the  bad  counts.  In  the 
othf-r  It  mti«T  Vw  hown  that  the  evidence  ap- 
pJi«i  exclusively  to  the  count  upon  which  the 
T«Tdict    M7ught  to  be  rendered.  (10  Wendell's 

The  preisent  is  a  case  falling  within  the  sec- 
pad  claai  of  IncoosiBf^nt  counts — in  which  the 
jo4jrm*»nt  was  arreflted  for  misjoinder.  To  jus- 
tify die  urder  of  the  court,  therefore,  all  that  is 
necesMiry  to  brin^  the  case  within  the  rule  is  to 
show  that  the  evidence  offered  below  was  ex- 
clusively applicable  to  the  first  count  of  the 
^iiitiff  •*  fleclaration. 

This  will  be  he  done  in  the  discussion  of  the 
if!  ob^ectioii.  Aasundng  for  the  present  that  It 
N  \  the  following  cases  will  make  it  clear  that 
the  case  under  review  falls  within  the  rule. 
S781  *Aftfei0M  ol.  V.  IfijpMn*  nl., 
}:--c':U,r..  of  IJarru  (\  Dougla.s.  876i  wliich 
suhlialies  the  principle  that  "  where  there  is  a 
anmd  verdict  on  a  dedarBtion  oonidsting  of 
liiffercDt  connt.t,  some  of  which  are  inconsi.stent 
or  bad  in  point  of  iaw.  and  evidence  hats  only 
been  given  on  the  good  or  consfslent  counts,  the 
vwdict  nmy  be  amende<l  by  ilie  judge's  notes." 

WiUmm*  v.  Bre€tlitn{\  H<>snn(|uet  &  Puller, 
CH)^  **  where  evidence  ha-s  l>eeri  ^:[\■vn  on  a  bad 
(Xkunl  M  well  as  on  n  irorxi  eoimf  if  it  appears 
by  the  jadge's  notes  that  the  Jury  uiiculuted  the 
dMMgea  on  evidence  appUcalue  to  the  good 
eoi:nt  only." 

I  ht  CHM  s  of  Kni'jhiUy  v.  Brkl  <2  Maule  ic 
."<dwyn,  .5;«}.  and  l*oe  v.  Perkim  (3  Term 
K«p<M^s.  749),  maintain  thesame  well-establish- 
ed doctrine. 

As  to  the  second  objection :  The  character 
of  the  case  having  beoi  thos  shown  to  be  such 
■s  to  bring  it  within  the  mie  for  amendment, 
the  *?<"on'i  mq\iirv  is.  whether  the  lapse  of  time 
iatarpowd  any  obstacle  to  the  exercise  of  the 
iwui  bv  theeouit. 
That  It  did  not.  will  ha demoQstnrted  hj  the 


Bm      JV*flM  (8  T>erm  Beports.  760).  in 
whieli  the  court  use  this  strong  hincruagc,  "  for 
that.  a«x:c*rding  to  the  practice  of  amending  by 
\  Jodiee^  noies,  whldi  was  of  hiAaite  utility 
"  *  theUme 


the  suitor%  tad  was  as  ancient 


of  Charles  L,  the  amendment  might  be  made  at 

any  lime." 

Addin4/ton  v.  AlUn  (11  Wendell.  421),  and 
rhanrellor  Walworth's  opinion  in  the  case 

(3«4.  mo). 

(Same  case,  12  Wendell.  215.) 

So,  also,  in  the  civ*e  of  John  Barnard  v.  John 
Whiting  et  al.  (7  Jilass.  Iteports,  858).  the  same 
principle  is  directly  affirmed. 

Ana  in  the  case  of  Noah  Clark  v.  Jsiuldel 
Lamb,  Exeetitor,  tfcc.  (S  Pickering's  Reports, 
415),  Wilde,  Jniftire,  t:itiHfiK't(>riIy  reviews  tlie 

English  and  American  authorities  upon  this 
question,  and  in  astroug  case  malnhdas  the  er- 

istenre  of  the  power  asserted  by  the  OOltlibelOW 
in  rendering  the  present  Judgment. 

As  to  the  thira  objection :  The  authority  to 
vacate  the  order  therefore  existinfr.  the  remain- 
ing inquiry  is,  whether,  upon  the  matter  ap- 
pearing in  the  record,  the  verdict  was  properly 
applied,  and  the  judgmont  rendered  upon  tl>e 
first  count  of  the  declaration. 

The  first  objection  taken  by  the  plainlifrs  in 
error  on  this  point  is  tt>  the  form  of  the  derlnra- 
tion.  To  this  it  is  only  nece.'^.'^lry  to  reply,  ihat 
the  Irregularities  to  which  the  ex(i|)tiori  i» 
taken,  if  they  exist,  which  *i8  by  no  [*274- 
means  conceded,  are  cured  by '  the  verdict. 
There  is  enough  apparent  upon  the  tint  count 
of  the  declaration  to  show  the  nature  and  ex-- 
tent  of  the  demand. 

The  partnership  is  expressly  averred  between 
Grant  and  McOuffie,  the  survivorship  of  Grant, 
the  pn>mise  to  pay  Grant  &  McGuflie — the 
promise  to  pay  the  plaintiff,  administrator  of 
Grant,  not  plaintiffs  (see  amended  record  re- 
turned  with  ttrUorari),  and  the  very  instru- 
meiit.s  recited  in  the  declaration  contain  the 
promise  of  Matheson  to  pay  Grant  &,  McGulhe. 
Ac. 

But  is  it  "aid  that  there  is  no  profert  of  the 
letters  of  administration.  None  such  waa 
necessary ;  and  If  It  was.  It  Is  conceded  that  the 
omission  is  cured  by  the  verdict. 

It  is  likewise  sai(f  that  there  was  no  evidence 
in  the  case  justifying  a  verdict  for  the  plaintUT 
upon  this  count  in  the  declaration : 

1st.  Because  there  is  uo  8utlicient  prcwjf  of 
the  partnership  between  Grant McGuffle;  the 
only  evidence,  it  is  said,  being  that  found  in 
the  (lepo<<ition  of  Chapman  Levy. 

If  thi.s  were  so,  it  is  submitted  that  it  wotdd 
be  abundantly  f»tiffl(  lent .  at  any  rate,  it  was 
testimony  to  go  to  the  jury,  who  by  their  ver- 
dict have  affirmed  its  sufficiency. 

But  i>4  it  true  that  this  is  the  only  evidence? 
The  nutii  auil  Uue-bill  executed  by  Matheson 
were  given  to  Grant  .V  \lcGuftie  jointly,  and 
whether  general  pariner.s  or  not  is  a  matter  of 
not  the  sitghtef»t  importance.  Mathesnn  liira- 
self.  by  tne  execution  of  the  instruments, 
admits  them  to  be  jointly  entitled  to  their  con- 
tcnts.  and  that  admlffiion,  coupled  wMi  the 
declaration  depoM  il  to  l)y  Levy,  conclusively 
shows  them  to  have  been  partners. 

9.  It  Is  alleged  that  there  Is  no  proof  of  the 
death  of  Grant  and  McGuftie,  or  either  of  th<  m, 
and  the  testimony  or  Chapman  Levy  is  again 
referred  to  as  bHng  insufSclent.  To  this  ob- 
jection the  answer  ijiven  to  the  last  may  Itc 
repeated — the  evltlence  was  for  the?  jury,  and 
their  verdict^  excludes  all  inquiry  into  its 
sufficiency. 
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But  was  tlie  quealion  in  the  state  of  the 
pleadings  open  before  the  juiy?  Or,  watit  in- 
cumbent iip<m  the  pliiinlilT  l)c']()W  to  offer  anj' 
evidence  to  show  the  death  of  Grant  and 
McGuffle.  He  raed.  as  ibe  admiDlatntor  of 
■Grant,  The  survivor  of  McGuffle.  To  h!s  declara- 
tion, in  that  cimracter,  the  defendants  picmknl 
the  general  i^ue,  and  they  thereby  admitted 
thp  cliaracter  in  wliich  the  plaintiff  sued.  (1 
Peters,  450;  Pcake  s  Evidence,  342;  2  Lord 
Bavmond,  824  :  3  Day  Reporu.  303:  9  Dallas, 
100;  4  Bibb.  391 :  0  M'  TMr  r  a-?.  59.) 

*Iieisidcf,  tin  iimui  i>r  administration 
to  the  plaintiff  was  evidence  of  ;lie  death. 
{Greeiileaf's  Evidence.  587:  10  Pickerinir.  515.) 

It  is  further  ubjtcltd,  Ibul  if  any  count  in 
thedec^laration  wnssupported.  it  was  the  second 
<!onnt,  and  that  because  of  the  averments  of  the 
plainlilT  in  the  second  count  of  his  declaru 
tion.  But  these  averments  are  not  evidence. 
Tbey  are  but  the  mode  of  stating  the  plaintiff's 
cauae  of  action,  and  the  proper  subject  of  m- 
quirv  is.  wluit  wa.^^  the  st«te  of  ihe  proof  as 
allow n  by  the  record. 

In  reference  to  thie  it  to  nld  that  the  note 

Snniuced  in  evidence  is  indorm-d  by  Grant  «.V 
[cQutfie.  But  that  indorsement  ia  in  hkuk, 
«nd  Iranafera  no  property  in  the  note.  Until 
the  blank  is  filled  up,  which  a  holder  for  value 
might  at  any  time  do,  the  le«:al  title  to  the  note 
remained  In  the  payees.  The  motiye  of  the 
indorsement, loo, is  apparent, having  been  doubt- 
less made  when  it  was  transmitted  to  Mr.  Levy 
for  oollcetlon;  and  the  posscxsion  of  the  due- 
bill  payable  to  bearer,  by  the  plaintiff,  waa  in 
virtue  of  hia  character  as  administrator. 

To  negative  Ihe  idea  of  a  legnl  traosfer  by  a 
blank  indorsement,  the  counsel  for  the  de- 
feudanl  iu  error  refers  to  the  following  cases: 
2  Strange,  1109;  1  Ld  liaym.,  448;  1  (^myns, 
3111:  2  Burr.  1227;  5  Harr.  &  JohOfl.,  lib;  6 
Harr.     Johns.,  MO.  527. 

But  it  is  insisted  by  the  defendant  in  error 
thai  the  amendment  allowed,  assuming,  what 
is  supposed  to  be  unquestionable,  that  tlie 
evidiMu  e  supports  the  judgment  rendered,  is 
nothing  more  than  the  exercise  of  a  discretion 
by  the  court,  and  therefore  not  a  Ht  subject  of 
review  in  a  court  of  error.  {}f(irin^  Inxurauce 
Ca.  0/  Alexandria  v.  Bodgton,  6  Cranch,  206; 
Wa^  r.  MandeviUe,  7  Cranch,  168:  Walden 
Crui{7.  9  Wheat.,  576;  Chime  v.  Rdnicker,  \\ 
Wheat.,  mi;  J£xjHtrte  Bradntreet,  7  Peters.  647; 

Inmtranm  Company  t.  Chrutophtr  Adam*, 
S  Peters.  806 ;  the  same.  Jonu  afguenda^  8(98.) 
Mr.  Ogden,  in  reply: 

It  u  contended  on  the  part  of  the  plaintiffs 

in  error,  that  there  was  no  sufflci'  ti*  pr  of  of 
the  partnership  between  Grant  an  1  ^IcGufBe. 
and  that  there  is  no  proof  of  In  d(;alh  of 
Ornnt  and  McGuffle,  or  of  either  of  them  Mi r\t 
this  puriuership  and  death  and  thesurvivonsiup 
of  Grant  are  material  allegations  in  the  dec- 
huation.  and  are  all  put  in  issue  by  the  ptoei 
of  ihe  general  issue. 

To  this  it  is  answered  by  Mr.  Nelwn,  that 
270*]  there  waa  evidence  enou^,di  *"  to  go  to 
the  juiy.  and  by  their  verdict  they^mve  atbrni 
«d  its  sufflciency." 

it  is  contended  that  there  was  no  legal  evi- 
dence of  a  partnership  between  Grant  and 
McGuft^e  upon  which  the  jury  mb^uld  be  war- 
muted  to  find  its  existence. 
206 


In  page  12  of  the  case,  Levy  says:  "  I  was 
acquainted  with  Mr.  McOoflle,  of  the  firm  of 
Grant  &  McGuffle,  who  were  said  to  have  n 
mercantile  house  in  Charleslon."  This  ia  no 
evidence  of  tbe^exlatonoe  of  any  »mrJi  liome  ia 
riiarleslon.  It  is  at  !)est  nieri  In  irsay,  and 
does  not  arooimt  to  a  general  icouiation.'  which 
might  have  been  aoffldent  evidence  to  have 
justified  the  verdict  of  the  ]nr\.  But  the  At 
torney  General  seems  to  supp<^  that  the  note 
having  been  given  by  Mathesoo  to  Qraol  it 
McGuffle  jointly  Ik  an  admission  of  Ihe  CO- 
partnership  between  thoi^:  gentlemen. 

The  note  being  given  to  Grant  &  HoOufBe 
may  amount  to  an  admi'«ion  that  he  wa«t  in- 
debted to  such  a  firm,  but  it  by  no  meaos 
anM>it]ita  to  na  admission  as  to  who  wero  tlw 
persons  compo*;i'i.r  that  firm.  The  'jfTMr-' 
issue  deuies  limi  ihe  periions  who  arealiegni  lu 
the  declaration  were  the  persons  composing  the 
firm;  it  was  necessary,  therefore,  for  ih« 
plaintiff  below  to  Imvc  proved  his  allegation 
upf)n  that  point. 

But  it  is  contended  Uiat  in  order  to  maintaio 
the  plaintiff's  declaration  it  was  incumbent 
upon  him  to  prove  the  death  of  Grant  and 
McGuffie,  the  survivorship,  of  Grant,  and  Uue 
death  of  Grant 

It  18  said  by  the  At  torney- General  that  the 
plea  of  the  general  issue  admita  all  these  fnda. 

This  la  a  mat  mbtake;  it  admita  that  the 
plaintiff  is  the  admioiMntor  of  Grant,  Imt  b 
admits  nothing  else. 

The  case  of  Conard'r.  TTie  AiUvwUeTntmramn  , 
Crmpany,  cited  from  1  Pc  !<  r-'s     ports  rif  ca*^  >  ' 
decided  in  this  court,  decides  mt^t  properly  , 
that  it  is  too  late  upon  the  trial  to  insist  upon 
proof  of   rlie  jjlaintiff  l)eing  a  corpomtion. 
That  it  stiould  have  beeu  taken  advantatre of  by 
a  plea  in  abatement. 

And  Mr   Piake,  in  hi«  Law  of  Evidence  , 
(342),  iu  the  piisi-age  cited  by  the  At  turner  | 
General,  saya:  "  When  an  aefkn  ia  brought  by  i 
an  executor  or  administrator  on  a  CRU«te  of  aclicm 
arising  in  the  lifetime  of  Uic  deceased,  and  liie  | 
defendant  pleads  onl^  the  general  i«6ue.  it  is 
sufflcient  tor  the  plaintiff  to. prove  the  same 
facts  as  must  have  been  adduced  in  evidence  by 
tbe  testator  or  inicBtata,  had  th«  action  been 
brought  by  him." 

♦Now,  suppose  Mr.Grant  had  brought  ('STT 
this  action,  must  he  not  have  proved  that  be  bad 
been  a  partner  with  McGuffle  at  the  time  the 
note  waa  givmT  Muat  h«  Bojk  bftv«  iNwred  that 
Guffle  WM  dead*  and  tint  he  had  aarvivad 
him? 

Mr.  Feidce  htya  down  tlie  hiw  upon  tbla  rab' 

ject  witli  irrcat  accuracy,  and  he  is  supported 
by  all  the  adjudged  cases.  The  defendant  cafi* 
not,  under  the  general  issue,  controvert  tbefMt 
that  tlie  plaintiff  is  the  administrator  of  f  ri--tni. 
and  the  letters  of  administration  nuiy  be 
dence  of  the  death  of  Mr.  Grant.  Every 
material  aliagation  in  the  dechuralion 
proved. 

It  ia  contended  by  the  Attomev-General«  in 

bis  nrgtimeut,  that  the  name  of  6rant  &  Mc> 
Gutlic  indorsed  upon  this  note  trannf erred  sti 
property  in  it,  and  that,  therefore,  the  note  waa 
no  evidence  under  the  second  count  of  the  dec- 
laration. With  great  deference  to  tlie  Attor- 
ney General.  1  contend  that  the  indorsement  ia 
blank  accompanied  by  a  deliveiy  of  the  nolo  %» 

HowAW  a. 
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the  ind*)r«<.-c.  i*  ;in  sib'vilutc  transfer  of  the  note. 
Tbt  Moottd  couat  in  this  declaration  states  in 
#sprai  terms  the  indOTsemeot  M>d  dethrsry  of 
the  Bote  to  Stewurl,  the  indorsee   1  nmJerstand 
tie  hir  ss  being  now  perfectly  settled  that  a 
Vluk  indortement  opon  a  bill  of  exchange  or 
oromKwy  note  payable  to  A  B  or  order  trans- 
f  r?!  the  note  to  the  indorsee.    (See  Chilly  on 
Biils,  173.  See  the  cnse  of  lAnbarrvwv,  Mlaeen^ 
In  n"t^  in  6  Rist  Hep..  21.) 
In  the  ('A**  now  under  consideration,  the 
rtuntiff.  in  hin  declaration,  stitas  this  transfer 
•  Iiim.  and  his  right  to  recover  under  it ;  he 
'ion*it.  therefore,  he  permitted  to  deny  that 
Wfh  transfer  was  f^>^"iii  fide. 
\*  I  understand  'In-  law.  ;in  indorsement  in 
ink  is  an  abM>lute  transfer  of  the  note,  from 
I*  ori^n!il  pay*  e.  who  by  that  indorsement 
tmea  his  whole  interest  in  il.    But  Ibe  in- 
viTifiiient  beinir  in  blank  gives  the  Indorsee  a 
'i^'h!  to  restrict  its  efFeet.  hv  making  it  (the 
B<^()  psjrable  to  some  particular  penon  or  or- 

Ai  to  the  qu"stion  whether  this  liberty  to 
inoA  the  Terdict  was  not  given  upon  an  ap- 
r  xttkn  which  oonld  not  be  nude  at  so  late  a 
I  shall  not  add  anything  to  what  was  said 
is 'ay  Mening  argument,  except  to  examine 
Moeof  aw  cases  which  have  been  cited  by  the 
Anoroey  General. 

Tlio  case  of  JJoe  v.  i^ib'ns  (8  Term.  Rep. , 

N')  motion  had  l>een  made  to  arrest  the  judg- 
at  It  was  a  motion  to  set  aside  an  order 
«v9  had  been  made  by  a  JiMige  to  amend  the 
278*1  *p"*tf  n.  and  a  judgment  which  had  been 
TCtcrejf  ihere<in,  and  upon  which  error  had  been 
k^mght  and  for  a  new  trial.   The  court  H^iid, 
'hat  according  to  the  practice  of  amending  bv 
Judge's  notes,  which  was  of  inlinite  mii- 
ST  t/j  suitors,  and  was  as  ancient  as  the  time  of 
llurles  I.,  ihe  amendment  might  be  made  at 
tar  time  " 

Mpn«i<<?.  in  that  ca«;.  that  a  motion  had  been 


by  tile  defendant  to  arrest  the  judgment, 
vUeh  motion  had  been  argued  by  counsel,  and 
''judgment  had  tn-en  ordered  to  be  arrested. 

Uie  court,  when  they  said  this  moUo^  to 
sbkbI  mar  be  made  at  any  time,  mean  to  say 
•list  aft«T  wiiiinir  two  terms  thereafter,  and 
ttsliil  another  judge  comes  to  hold  the  court, 
"  time  etumgh  to  caU  npon  that  judge 

*    had  been  done  in  the  court  two 


initiaiBK^  for  the  pnrpoee  of  setting  aside 
wlithnd  been  then  doneT  I  forbear  to  make 


party  was  by  writ  of  error, 
orBsmanlT.  Wkiiing^lVam. 


-nr  observation**  upon  the  contest  in  wliirh 
a  case  would  have  a  tendency  to  involve 
JWIissar  iheiamecourt.  If  the  court  below 

wrong  in  arresting  the  judgment,  the 
medy  of  ihe  party  was  by  writ  of  error. 

In  the 
358| 

There  no  onier  had  been  made  to  arrest  the 
Wgment,  a  motion  was  made  to  arrest  the 
jWigmeui.  and  upon  t})e  hearing  of  that  mo- 
Wm  ft  WM  denied,  and  leave  was  given  to 
taitnid 

te^easedtcd  from  11  Wendell  it  will  be 
■■■Mhi  a  motion  to  arrest  the  judgment  and 
*m  n  tif trial  bad  been  made  by  the  defendant 
and  iknieU  by  the  eonrt,  and  judgment  was  en- 
trredfortbeoWMMt 

Th^  dc  fecdaitt  tamcht  a  writ  of  em>r  to  the 


Coort  of  Errors,  upon  the  ground  that  the  judg- 
ment ought  to  have  been  arrested,  and  the  mo- 
tion to  amst  was  the  very  question  brought  up 
on  the  record  in  that  ease. 

However  Ujat  question  was  disposed  of,  tlie 
Jndgment  was  arrested,  and  there  was  an  end 
of  it. 

The  question  here  is  not  what  a  superior 
court,  upon  a  writ  of  error,  mlg^t  do;theqoe8- 

lion  is,  can  the  same  court  review  and  reverse 
its  own  deei.sion  after  the  teim  in  which  it  is 
made. 

Not  having  8  Pickering's  Hejvirts  in  my  II- 
bnirv,  I  have  not  Ix'en  able  to  examine  the  case 
cited  from  it;  and  as  I  am  desirous  of  aendinc 
this  argument  by  the  mail  of  this  aftemooo*  I 
have  not  time  to  get  the  book. 

One  word  as  to  the  rule  ixjrmitting  an  amend- 
ment of  a  verdict.  The  cases  will  all  be  found 
to  be  cases  where  the  counts  are  all  laid  in  the 
•same  right,  and  where  the  amounts  [*27i) 
claimed  are  claimed  by  the  same  person  in  the 
same  right.  This  is  not  the  case  of  gtxtds  and 
bad  count,s;  the  count.'*  may  be  all  good,  but  it 
is  a  case  where  a  man  brings  an  action  in  his 
name  as  admlntstrator.- and  another  action  fai 
his  own  individual  right.  No  such  action  can 
be  maintained,  and  no  amendment  was  ever 
permitted  in  such  a  case.  But  we  are  told  lliat 
the  amendment  is  matter  of  discretion  in  the 
court,  and  that  no  error  lies  in  such  a  case. 

The  motion  to  arrest  a  judgment  is  made  up- 
on purely  legal  gi-f)unds,  ana  never  is  a  matter 
of  discretion  in  the  court  whether  they  will  grant 
it  or  not. 

The  time  when  a  motion  to  amend  is  to  be 
made,  in  the  court  where  the  judgment  has 
beooarreited,  is  not  matter  of  discrenonp  Iratof 

law. 

But  if  this  order  to  amend  is  a  mere  matter  of 
discretion,  how  does  it  happen  that,  in  the  case 
cited  fronri  11  Wendell,  a  writ  of  error  was 
brought  in  a  case  where  the  Supreme  Court  of 
this  State  liad  ezerdied  their  dmetion  on  the 
subject. 

Mr.  JuMtice  Stort  delivered  the  opbiioa  of 

the  court: 

This  is  the  case  of  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southecn 
District  of  Alabama. 

Tlie  original  action  was  ossumpsft brought  by 

Stewart  (llie  defendant  in  error)  as  administra- 
tor of  Alexander  Grant,  who  was  the  surviving 

Sartner  of  the  firm  of  Grant  A  ]licOuffle,agaiiut 
lurphy  and  Darringtnn  a.s  administrators  of 
Matbeaon  upon  a  certain  note  and  due  bill  made 
and  i^ed  by  Mathcson  in  his  lifetime.  Tlie 
note  wa-«5  as  follows;  "Charleston,  80th  Sept., 
1818.  Four  months  after  date  I  promise  to  pay 
Grant  &  McGuflle.  or  order,  three  thousaiM 
four  hundred  and  twenty-eight  dollars,  eighteen 
cents,  value  received.'  The  due-bill  was  as 
follows:  "  Charleston.  25th  February.  1880. 
Due  to  Grant  &  MeGuliie  or  Ijearer,  on  demand, 
three  hundre«i  and  forty-four  dollars  sixty-six 
cents,  with  interest  from  date. "  The  note  was  in- 
dorsed in  blank,  "  Grant  &  McaufUe." 

The  declaration  contained  two  counts.  The 
first  count  is  by  Stewart  as  administrator  upon 
both  instruments,  and  upon  promises  made  by 
MiUheaou  in  hla  Hfetiine,  and  bv  hitadninistra- 
tors  since  bis  decease,  to  pej  him  (Stewart)  as 
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administrator.  The  second  Ih  upon  both  in- 
struments, stating  the  note  to  have  been  indorsed 
bv  Grant  &  McGuffle  to  him  (Stewart),  and  the 
S*80*J  due-bill  to  have  been  transferred  *to 
him  by  delivery.  So  that  in  legal  effect  he 
claimed  in  the  first  count  as  administrator,  and 
in  the  wcond  in  his  own  personal  right.  At  the 
trial  (for  it  is  unnecessary  to  state  the  pleadings) 
the  jury  found  a  general  verdict  for  the  plaint- 
iff upon  both  counts,  at  the  November  Term  of 
the  court,  1840.  And  at  the  same  term  a  motion 
was  made  in  arrest  of  judgment  for  the  mis- 
joinder of  tlie  counts,  which  motion  was  sus 
tained,  and  thereupon  it  was  ordered  by  the 
court  that  judgment  be  arrested.  At  the  No- 
vember Term  of  the  court,  1841,  a  motion  was 
made  to  set  aside  the  order  in  arrest  of  Judg- 
ment, and  for  leave  to  amend  the  verdict  so 
that  the  same  might  be  entered  upon  the  first 
count,  and  a  JuMe  proteqvi  entered  upon  the 
other  count.  In  support  of  this  motion,  an  af- 
fidavit was  made  by  the  plaintiff's  counsel  that 
the  only  evidence  offered  at  the  trial  by  the 
plaintiff  was  the  deposition  of  Chapman  Lev)', 

Jacob  A.xon.  and   McKenzie,  and  the 

note  and  due  bill  which  were  on  the  files  of  the 
court :  and  that  no  evidence  was  offered  by  the 
defendants;  and  that  the  cause  went  to  the  jury 
upon  the  above  depositions  of  the  plaintiff  alone. 
Upon  this  evidence,  after  notice  to  and  hearing 
the  coimsel  for  the  defi'ndants.  who  offered  no 
evidence  in  opposition  to  the  motion,  the  court 
made  an  order,  vacating  the  onler  in  arrest  of 
judgment. and  allowing  the  verdict  to  Ix*  amend- 
ed by  enlenng  the  same  on  the  first  count,  and 
that  judgment  be  entered  upon  that  count  nunc 
pro  tunc  fox  the  plaintiff.  Judgment  was  ac- 
cordingly entered  thereon; and  from  that  judg- 
ment the  present  writ  of  error  has  been  brought. 

The  main  question  which  has  been  argued  is, 
whether  the  court  had  authority  to  make  the 
amendment  at  the  time  and  under  the  circum- 
stances stated  in  the  record.  It  is  observable 
that  there  was  no  judgment  in  the  present  case 
originally  entered,  that  the  plaintiff  lakes  noth- 
ing by  his  writ,  non  obniante  veredicto;  but  a 
simple  order  pjis8«'d  arresting  the  judgment, 
which  suspended  all  further  proceeding  until 
the  court  should  put  them  again  in  motion,  but 
still  left  the  cause  pending  in  the  court.  It  is  a 
case,  therefore,  in  a  far  more  favorable  position 
for  the  exercise  of  the  power  of  amendment, 
than  it  would  have  been  if  final  judgment  had 

Eas-sed  agamst  the  plaintiff,  or  if  judgment 
ad  passed  fo»  the  plaintiff,  and  a  writ  of 
error  had  been  brought  to  reverse  it ;  for  in  the 
latter  case  not  only  is  the  writ  of  error  deemed 
in  law  a  new  action.'  but  in  contemplation  of 
law  the  record  itself  is  supposed  to  be  removed 
from  the  court  below. 

281*]  *And  first.as  to  the  time  of  making  the 
amendment.  It  is  said  that  it  should  have  been 
either  at  the  term  when  the  order  for  the  arrest 
of  judgment  was  made,  oral  the  farthest  at  the 
next  succeeding  May  term  of  the  court;  and  it 
was  too  late  to  make  it  a  whole  year  after- 
wanls.  But  there  is  no  time  absolutely  fixed, 
within  which  such  an  amendment  should  ))e 
movetl.  All  that  the  court  requires  is  that  it 
should  be  done  within  a  reasonable  time;  and 
when  no  such  change  of  circumstances  shall 

1.— 2  Tidd'B  PracUce,  1141,  Mb  cdiUon,  18S8. 
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have  occurred  as  to  render  it  inconvenient  or 
inexjK'dient.    Nothing  is  more  common  thiin 
motions  to  amend  the  record  after  a  vrrit  of 
error  has  been  brought;  nay,  after  a  writ  has  beta 
argued  in  the  court  above,  and  sometimes evtn 
after  judgment  in  the  court  of  error,  pending  if» 
sea.sion.    Especially  in  cases  of  misjoinder  of 
counts. which  are  incompatible  with  eacholbtr. 
as  well  as  in  cases  where  there  are  JtevenJ 
counts,  some  of  whicli  are  bad  and  some  po»d, 
and  a  general  verdict  given  for  the  plaintiff: 
such  applications,  when  made  within  a  reanm- 
able  time,  are  usually  granted  after  em>r 
brought  and  the  verdict  alTowe<l  to  be  amended 
so  as  to  be  entered  upon  the  gotxi  counts, 
upon  the  counts  not  incompatible  with  each 
other.    This  is  most  usually  done  upon  the 
judge's  notes  of  the  evidence  at  the  trial,  es- 
tablishing upon  what  counts  the  evidence  wm 
in  fact  given  or  to  which  it  was  properly  ad- 
dres.scd  or  limited.    But  it  may  be  done  upon 
any  other  evidence  equally  clear  and  satisfac- 
tory, which  may  be  submitted  to  the  considera- 
tion of  the  court.  In  the  present  case  we  know 
from  the  most  authentic  sources  contained  in 
the  record  itself,  and  not  disputed  by  anyone, 
the  whole  evidence  which  was  given  at  tht 
trial.    The  case,  therefore,  falls  directly  within 
the  range  of  the  principles  above  stated.  TIm 
practice  is  a  most  sjdutary  one.  and  is  in  fur 
therance  of  justice  and  to  prevent  the  manifesi 
mischiefs  from  mere  slips  of  ^oun8el  at  the  trial 
having  nothing  to  do  with  the  real  merits  of  th« 
case.  The  authority  to  allow  such  amei1<In)ent 
is  very  broadly  given  to  the  courts  of  the  L%li|ei 
States  by  the'32d  section  of  the  Judiciary  Ac 
of  1789  (ch.  20),  and  quite  as  broadly,  to  sa; 
the  least,  as  it  Is  possessed  by  any  other  court 
in  England  or  America;  and  it  Is  upheld  up^i 
principles  of  the  soundest  protective  puldt 
policy. 

Without  citing  the  authorities  at  large,  whic 
are  verj'  numerous  upon  this  point,  it  will  b 
sufficient  to  state  a  few  only,  which  are  tb 
most  full  and  direct  to  the  purpose.     In  £< 
dottrxv.  Ifopkina  {I  Doug.  R.  376).  there  wi 
a  general  verdict  on  a  declanition  consislinc  < 
•different  counts,  some  of  which  were 
inconsistent  in  point  of  law.  it  was  held  that  i 
evidence  had  only  been  given  ui>on  the  consi« 
ent  counts,  the  verdict  might  be  amended  t 
the  judo's  notes  at  the  trial.    The  same  poii 
was  decided  in  Ifarru  v.  Davis  (1  Chiltv  H«'|: 
025).    In  Wi^li<im«'B  Exec.  v.  Bretd4m,\\  Uc 
ife  Pull.,  329). where  a  general  verdict  was  giv« 
on  two  counts,  one  of  which  was  bad.  and 
appeared  by  the  judge's  notes  that  the  jurj*  « 
culated  the' damages  in  evidence  applicable 
the  good  count  only,  the  court  allowe<l  the 
diet  to  be  amenden  and  entered  on  the  i^c* 
count  only,  though  evidence  was  given  app\u 
ble  to  the' bad  count  also.    In  Doe  v.  I^rkt  7i.M 
Term  U.,  749).  the  court  allowed  the  rertlj 
to  be  amended  after  error  brought  and  joiA«j 
in  error  by  striking  out  certain  words  froiA  I 
jhmfea.    An  objection  was  on  that  ooeu4 
I II ken  that  the  amendment  could  not  \ie  UMI 
nfier  the  expiration  of  one  term  after  the  ItI 
Hut  the  court  .''aid  that  there  was  no  found»tj 
for  this  objection;  for  that  acconling  to 
practice  of  amending  by  the  judge's  notes.w  hj 
was  of  infinite  utility  to  suitom,  and 
ancient  as  the  time  of  Charles  I.,  the  an^- 
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mat  migfat  be  made  at  any  time.  In  Henry  v. 
TV  Mafor.  dr.,  of  Lyme  Regu  (6  Bing.  R., 
h>i)),  a  verdict  bad  been  taken  by  consent  on 
twu  counls.  and  upon  application  the  court 
Ameodfd  the  pati^/t,  by  entering  it  in  one  count 
to  which  the  evidence'  applied,  there  being  in 
fact  but  one  cause  of  action,  although  the  judge 
«ho  presided  at  the  trial  declined  to  interfere. 
Id  Bidiarfijton  v.  MfUish  (S  Bing.  R..  834:  S.  C. 
ncTTor.7  Bam.  &Cre*8..  819).  where  ageneral 
Trtiiict  was  given  on  a  declaration,  some  of  the 
ttniitt  which  were  bad,  the  court  allowed  the 
^<<aa  to  be  amended,  and  entered  up  judgment 
c(«)Di  single  count  after  argument  in  error; 
lad  the  court  in  error  sanctioned  the  proceed- 
ing In  Hnrriton  v.  King  (3  Bam.  &  Aid., 
161),  there  was  a  general  verdict  for  the  plaint- 
if.  Aod  an  appliailion  was  made  to  the  court  to 
«a»d  the  verdict  oa  the  judge's  notes  after 
Uw  Lapee  of  eight  years,  and  after  tlie  judgment 
kadbeen  reverned  upon  error;  but  the  court 
rffaaed  it  upon  the  ground  of  the  long  delay. 
In  Clarke  v.  Lamb  {6  Pick.  R.,  415).  the  Su- 
prroe  Court  of  Massachusetts,  after  a  general 
trriew  of  the  authorities.  allowe<l  the  veniict  to 
br  amended  upon  the  judge's  notes. ' 

We  think,  then,  that  the  objection  taken  at 
tke  bar  to  the  amendment  and  entry  of  the 
iciinnent  is  not  maintainable,  and  that  the 
283*]  *coun  acted  within  its  rightful  au- 
ci>jnt?  and  jurisdiction  in  the  allowance  thereof. 

Anoihfr  objection,  rather  suggesteil  than  in- 
•itted  on.  i«,  that  there  is  no  pmfert  of  the  let- 
Kn  of  administration.  Whether  that  would 
«flstitute  any  objection  whatsoever,  in  the 
diate  of  Alabama,  is  a  matter  purely  of  local 
pndice  and  proceedings.  It  is  well  known 
ttat  in  many  States  of  the  Union  no  profi  rl  of 
•ck  letters  is  ever  made,  as,  for  example,  in 
chiMtUi  and  other  New  England  Slates. 
Bat  the  olirjection.  if  it  has  tmy  foundation,  is 
ni^oabced^  cured  by  the  verclict. 

\iMlher  obiection  ia,that  the  first  count  does 
imjI  nlBcieDtry  all^;e  a  partnership  l>et\ve(  t> 
Omt  and  McOuffie,  nor  that  Grunt  was  the 
KrriTor  of  them.  We  think  otherwise.  The 
ini  eouat  In  the  amended  record  broueht  uix)n 
tte orCimri  is  by  Stewart  as  udmiuistnitor  of 
Ofut,  and  it  statee  in  the  introductory  part 
Hat  ke  was  the  survivor  of  McGulHc,  late  mer- 
chaatitnding  under  the  firm  of  Onint  A:  .Mc- 
Qoflk;  iind  alleges  promls<'s  by  Malhcson  to 
tbeab  their  lifetime,  and  by  Vlaihe^on  in  his 
IMm,  and  by  his  administrators  to  the  plaint- 
iff to  pay  the  sums  of  money  slated  in  the 
^Bnal,  ud  alleges  as  a  breach  the  nonpayment 
iWreof.  ettherto  Grant  &,  McGutlie  in  their  life 
tet  er  to  the  plaintiff  since  their  decease.  The 
'"^QBt oertalnly  is  not  drawn  with  entire  tech- 

si  pneWoB  and  accuracy :  but  after  verdict 

OMl  be  taken  to  be  sufficient  for  all  the  pur- 
^"Siof  salmantial  justice. 

B«  then  U  is  said,  that  if  the  first  coimt  is 
>  <A,  still  the  evidence  offered  al  the  trial  was 
'  t  salBcient  to  establish  any  jtartnershin  Ik; 
Grant  it  McOutVe;  and  if  the  evidence 

^tslabUsh  any  case,  it  was  a  case  within  the 
■      of  the  second  count  and  not  of  the  first. 

neither  branch  of  the  objection  is 
■  uiiialile.    Tliere  was  certainly  evidence 
"  'wch  to  go  to  the  jury  on  this  point,  and  the 

sin.  t  Tkld's  Prao^  901.  9th  ed. 
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very  instrument  on  which  the  suit  was  brought, 
prima  facie,  imported  a  partnership  at  least  in 
these  transactions;  and  the  jury,  by  their  ver- 
dict, roust  lie  presumed  to  have  found  the  fact 
in  the  atBrniative.  In  the  next  place, although 
the  note  wjis  indorsed  in  blank  by  Grant  &  Mc- 
Gutfie.  that  indorsement  was  no  proof  that  the 
interest  on  the  same  had  pa.ssed  to  Stewart,  as 
alleged  in  the  second  count,  and  the  ix>sscssion 
of  the  due  bill  bv  Stewart  was  no  neceasary 
proof  that  he  held  it  as  owner  in  his  own  right. 
For  aught  that  appears, he  may  have  held  them 
both  solely  in  his  capacity  as  administrator; 
and  he  bad  a  right,  and  the  sole  right,  to  say 
in  which  *capacity  he  elected  to  ho)d.f*284 
as  owner,  or  administrator.  He  has  elected  the 
latter;  and  the  evidence  is  sufficient  to  establish 
that  right,  prinm  facie.  Besides,  it  can  Ix)  of 
no  concern  to  the  plaintiff  in  error  on  which 
count  the  veniict  is  taken,  for  in  either  case  it 
is  equally  a  good  fotmdation  for  a  valid  judg- 
ment against  him, to  the  extent  of  the  sums  due 
thereon . 

There  is  yet  another  view  of  this  matter.  The 

auestion  of  the  amendment  was  a  question  of 
iscretion  in  the  court  below  upon  its  own  re- 
view of  the  facts  in  evidence;  and  we  know  of 
no  right  or  authority  in  this  court  upon  a  writ 
of  error  to  examine  such  a  question,  or  the  con- 
clusion to  which  the  court  below  arrived  upon 
a  survey  of  the  facts,  which  seem  to  us  to  have 
belonge<l  appropriately  and  exclusively  to  that 
court. 

Upon  the  tchoUSn  Qur  opinion  Oiere  it  no  error 
o/"  the  court  belote  in  the  amendment  and  proceed- 
ings cojnpUiiiied  of  and  the  judgment  m  there- 
fore affirmed  wiUi  coatn. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjud^l  bv  this  court,  that  the  jutlgment  of 
the  said  Circuit  Court  in  this  cau.se  be,  and 
the  same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  cent,  per  annum. 

Cltod-6  How.,  87,  39,  2T8:  24  How..  345 ;  14  Wall., 
22;  5  Otto,  126. 


SIMEON  STODDARD.  CURTIS  STOD- 
DARD. DANIEL  STODDARD,  AN- 
THONY STODDARD,  WILLIAM  STOD- 
DARD, JOSEPH  BUNNELL,  and  LUCY, 
HI8  Wife,  JONAS  FOSTER  and  LA- 
VINIA.nis  WiFE.LUCY  HOXIE,DANIEL 
MORGAN,  and  AVA,  his  Wife,  Plaintiffs 
in  Error, 

t. 

HARRY  W.  CHAMBERS. 

Ancient  deed,  tcfien  evidence  for  jury— failure  to 
object  to  in  court  below — confirmation  to  origi- 
nal claimant  entitpjyel  in  favor  of  ntmignee — lo- 
catu/H  of  yeir  Madrid  ccrtiflaitcit — rexermtion 
of  land»  claimed  under  hWnch  or  Spanvth 
title — patent*  for  land — validity. 

A  deed  of  land  in  .Missouri,  in  1S04,  atte«tcd  by 
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two  wftneMOi,  purporting'  to  hnvo  been  executed 
In  tbe  preMUOe  of  H  K}  ndio.  presented  to  the  com- 
mlMioners  of  United  StuteH  in  1811,  and  u^hi 
brouffbt  forward  as  the  foundiition  of  u  claim 
fore  too  ooroinlssloners  in  Itaa,  niuHt  be  conaidereil 
tm  evidence  for  a  Jury. 

If  It  was  not  objectofl  to  in  the  court  below,  it 
cannot  be  in  this  court. 

A  aonflrmatton  under  th<>  Act  of  1836totbe  origi- 
nal claimant  and  bis  leiral  representatives,  enured, 
bv  way  of  estoppel,  to  his  onfifrnee. 
885*j  *T()  brinjf  a  case  within  tho  coiul  section 
of  the  Act  of  iKlii.  so  as  t^o  avoid  a  eoiitlr[naUon.tlie 
oppofiinir  location  muKt  be  shown  U)  bave  been 
made  "under  a  law  of  the  riilt<Ml  States." 

The  holder  of  a  New  Madrid  eertltkatf  luni  a 
rig'ht  to  locate  it  only  on  "public  lands  which  liad  ■ 
been  authoriased  to  be  sold.      If  it  was  Iftcatcd  on  | 
landa  which  were  reserved  from  f<jili'  iit  the  time  of  i 
Iniltoirthe  patent,  tin-  imtcnt  l8  void. 

TThere  was  no  re.'^crviiiion  from  sale  of  the  land 
claimed  under  a  Frencli  or  Spanish  titl<-  between 
the  28th  of  May.  ISJi*.  and  the  9th  Jul.v  .  1X^2.  A  lo- 
cation under  a  New  Madrid  ccrtlftinte,  upon  any 
land  claimed  under  a  Freo<^  or  Spaniab  title,  not 
otherwise  reserved,  made  In  thl*  Interval,  would  | 
have  been  good. 

If  two  patent.slw  IfhuicI  by  t  tie  riiitcd  States'  for 
the  same  land,  and  the  first  in  date  be  obtained  j 
fraudulently  or  agalnet  law.  It  dnca  not  oarrjr  tlie 
leiral  title.  ' 

A  patent  i.H  a  mere  mlplsterial  m  f.  if  it  ho  i.x- 
sued  for  lands  reserved  from  sale  by  law,  it  is  void. 

THIS  case  came  up,  by  writ  of  error,  from 
the  Circuit  Couri  of  the  United  States  for 
the  District  of  Missouri. 

It  was  an  ejectment  brought  by  the  plaintiffs 
in  error  (who  were  also  plaintiffs  in  tbe  court 
below)  against  the  tiefendani.  The  title  of  the 
plaintifTs  was  derived  through  their  ancestor, 
Amos  Stoddard,  from  an  old  Spanish  conces- 
sion, granted  in  180(»;  and  that  of  the  defend- 
ant, to  forty-seven  acres  and  twentj  one  hun- 
dredths of  an  acre,  from  what  is  called  a  New 
Madrid  patent,  issued  to  one  Peltier  under  the 
Act  of  Congress  passed  on  the  I7th  February, 
1815  (cb.  198).  The  defendant  also  claimed  one 
acre  and  sixty  three  hundredths  under  a  certifi- 
cate granted,' under  the  same  act,  to  one  Coontz. 
for  which  a  patent  had  not  issued.  Beyond 
these  forty  eiirht  acres  end  eighty  four  hun 
dredtUs  of  an  acre,  the  defendant  set  up  no 
claim. 

The  historical  order  of  the  feels  in  the  case  is 

this: 

On  the  aistof  Janueiy,  1800,  Mordec  ni  Bell, 
a  resident  of  l^ouislana.  presented  a  petition  to 
Don  Carlos  Delmult  Dcla»6U»e.  lieutenant  gov- 
ernor and  commandant-in-chief  of  Upper  Lou- 
isiana, praying  for  a  oonoeision  of  820  arpents 
of  land. 

On  the  SOlh  of  January.  1800.  Delassuse 
made  the  concession  and  instructed  the  survey- 
or, Soulard,  to  put  the  petitioner  in  possession 
of  the  land  conceded. 

On  the  29th  of  May.  1804.  Bell  conveyed  the 
concession  and  order  of  survey  to  James  Mac- 
kay.  The  original  deed  wjw  in  French,  and 
purported  to  be  executed  before  Richard  Caulk, 
syndic  of  the  district  of  St.  Andrew.  The 
names  of  two  attesting  wiloenss  an  also  sub- 
scribed. 

280*]  'On  the  2d  of  March,  1805,  Congress 
passed  an  act  "  for  a.scertaining  and  adjusting 
the  titles  and  claims  to  land  within  the  territory 
of  Orleans  and  the  district  of  Louisiana.**  the 
general  purport  of  which  wa.««  to  recotrni/e  all 
existing  grants.  It  further  provided  fur  Uiu 
appointment  of  three  pcrsoiM,  who  dumld  ex- 
amine, and  dMlde  on,  all  dalms  auhmltted  to 
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them,  and  report  the  result  to  the  Secretary  c 
the  Treasurj',  who  was  directetl  to  commun 
cate  it  to  Congress. 

On  the  26th  of  September,  1805.  James  Mai 
kay  conveyed  the  grant  and  order  of  survey  I 
Amos  Stoddard,  who  was  at  that  linu-  civil  run 
mandant.  under  the  government  of  the  Unite 
States,  at  St.  Lonla.  It  may  here  be  renmifcc 

that  evidence  wan  givi-n  on  the  trial  l)clow  ihi. 
as  early  as  1817,  Stoddard  was  in  posaewiio 
under  this  deed,  and  that  the  facte  of  bis  deal 
iM'fiire  the  suit  and  of  the  plaintiffs  being  hi 
heirs-at  law  were  also  given  in  evidence. 

In  January.  1806,  Soulard,  Ibe  Sorreyoi 
General  of  the  terrilor}'  of  Lotiisiana,  but  m 
so  under  the  autliority  of  Congress,  made  a  pk 
and  certificate  of  the  survey  of  the  above  law! 

On  the  3d  of  March,  1807,  Congress  f».s8e 
another  act  relating  to  land  titles  m  Missour 
explanatory  and  corrective  of  the  Act  of  180e 
It  also  extended  the  time  limited  for  flUog  th 
claims  to  the  1st  of  July,  1808. 

On  (he  29th  of  June,  1806,  all  the  papers  n 
lating  to  the  claim  were  presented  to  the  t> 
corder  of  the  district,  viz. :  1.  Theconoe^ioc 
2.  Deed  to  Maclmy.  8.  Deed  to  Stoddard,  i 
Certificate  of  survey  in  favor  of  Stxxldard. 

On  the  15th  of  February.  1811.  Congres 
pas.sed  an  act,  by  which  the  President  w  a*.  ai 
thorized  (fceclion  10),  "  whenever  he  shall  thin 

f)roper,  to  direct  so  much  of  the  public  lani 
ying  in  the  territor}'  of  Louisiana  as  shall  bar 
been  surveyed  in  conformity  with  the  cighi. 
section  of  this  act,  to  be  offered  for  sale an 
further,  "That  all  such  lands,  with  the  exoe| 
tion  of  the  section  number  sixteen,  whicb  shs. 
be  reserved  for  the  support  of  scfaoote  whhi: 
the  same;  with  the  exception,  also,  of  a  tr.ic 
reserved  for  the  support  of  a  seminary  of  lean 
ing,  as  provided  for  by  the  eighth  section  c 
this  act ;  and  with  the  exception,  also,  of  *! 
salt  springs  and  lead  mines,  and  lands  oootigi 
ous  thereto,  which,  by  the  direction  of  tlwPra 
ident  of  the  United  States,  may  be  reservt-<i  fc 
the  future  disposal  of  the  said  States,  shall  t; 
offered  for  sale  to  the  highest  bidder,  onderlli 
direction  of  the  recister  of  the  land  office  an 
the  receiver  of  public  moneys,  and  of  the  prii 
cipal  deputy -survey  or.  and  on  such  day  or  d«,\ 
*a8  shall,  by  public  proclamation  of  the  [^•128" 
President  of  the  United  States,  be  designalei 
for  that  purpose:"  "  Provided,  however,  that 
till  after  the  decision  of  Concrn>Sii  therp<^.n.ni 
tract  shall  be  offered  for  sale,  the  cliiini  t; 
whieb  has  been  in  due  time,  and  according  t 
law.  presented  to  the  recorder  of  land  titli's  i 
the  disilrict  of  Louisiana,  and  filed  in  hi»  otbc<: 
for  the  purpose  of  being  mvestigated  by  th 
commissioners  appoinleu  for  ascertaining  Lb 
rights  of  persons  claiming  lands  in  the  terntor 
oi  Louisiana." 

On  the  8d  of  March,  1811,  Congress  pasaei 
another  act,  in  which  the  same  reservation  i 
made  as  is  above  stated. 

On  the  lOih  of  October,  1811,  the  bonrd  <i 
oommlsrioners  reiected  ttie  daim. 

On  the  17th  of  I*  ebruary.  181 5, Congress  jMis^t  i 
an  act  declaring  that  any  person  or  Mnou 
ownine  lands  In  the  Ooonty  of  New  HaArk 

in  the  Slissouri  territory,  with  the  extent  the  ^4U 
county  had  on  the  tenth  day  of  November.  181i 
and  wboae  tanda  bad  been  wMrially  injure 
by  eart,hqnakaa.  should  be,  and  ttwy  were  then 

I 


Digitized  by  Google 


ISM 


Stoddavd  n  AL.  Chambbm. 


In  •atborized  to  locmte  the  like  quantitv  of  laud  ; 
<•  My  of  the  publie  tamki  of  oud  temtoiy  wi- 1 

lJi<  .117^1  to  \}o  sold. 

On  the  "Hith  of  November,  1815.  Frederick 
Rates,  nctn&er,  &c.,  imued  a  certitlcaie  that  a 
UAof  one  arpent.  in  tlu'  villajj^e  of  Littlo  Prai- 
rie, in  the  County  of  New  Madrid,  owned  by 
Iltoriw  Peltier  or  his  legal  TepresenUtivcfi,  • 
WW  materially  injurKl  by  eivrthqimkes,  nnd 
thai  said  Eusiachc  Peltier,  or  liis  legal  repre- 
ivniaiires.  was  entitled  to  kkCftteuiy  qtiantity 
of  land  not  »'\rf>t'«lintr  160  licres,  on  any  of  the 
public  landt  lu  the  territory  of  MisMJuri,  the 
Hlf  of  which  was  authori/rd  by  law.  ! 

C>ii  the  34th  of  October,  1816.  an  entry  was 
nwde  of  land  in  conformity  with  the  above  cer- 
tificate.   This  entry  covered  forty-seven  acres  ] 
tnd  twenty-one  hundredths  of  the  concession  i 
to  Bell:  and  the  defendant  claimed  under  it.  j 

Id  1817,  1818,  and  1819.  the  township  in 
wbich  the  land  in  conlroveny  Uea,  was  sur- 
veyed under  the  authority  of  the  XTirfted  Btgtm, 
and  not  ofTered  at  public  sale  by  the  fttttbority 
of  Ike  President  until  ld28b 

In  Mtrcfa,  1818.  the  certificate  which  had 
been  issuetl  in  favor  of  Peltier  was  surveyed  by 
Brown,  the  deputy-eurveyor,  and  the  location 
oade^  It  may  here  beremarked  that  erldence 
w*<  yiven  ujKjn  the  trial.  showinL:  the  posses- 
iiOD  of  Peltier's  location  to  have  been  in  him 
■ad  hie  aeeigneee  from  1819  down  to  the  occu- 
pancy of  the  defendant,  accompanied  by  deeds. 
:S8^*J  *On  the  2ttth  of  May,  1818,  Martin 
iboiitB  amde  an  entry  onder  a  Mew  Madrid 
(^•"Tiificate,  which  was  surveyed  in  July.  1818. 
This  survey  clashed  with  Ik'lTs  conce.s.Hiou,aud 
included  one  acre  and  Hixty  three  hundredths, 
vhich  the  defendant  (Chambers)  claimed  under 
OoootzV  title.  t'cHtnt/  did  not  obtain  a  patent 
kr  it. 

'>n  the  26th  of  May.  1824.  Congrew  pa«W'<l 
^Hher  act,  "  enabling  the  claimants  to  laudH 
vilhfal  the  limiti  of  tte  State  of  Miaaouri  and 
territory  <>f  Arknnm**  to  institute  proceedings 
to  try  the  validity  of  their  claims."  It  allowed 
say  permns  claiming  lands  under  old  grants  or 
wrveya,  under  certain  circumstances,  to  pre- 
tnt  a  petition  to  the  District  Court  of  the  State 
of  Missouri,  which  court  was  authorized  to  give 
ft  decree  in  the  matter,  reviewable,  if  need  be, 
hv  the  Supreme  Court  of  the  United  States. 
T*he  olh  section  provided  that  a  claim  not  Iw- 
••«•  the  District  Court  in  two  yean,  or  not 
[iiOiBeutcd  to  final  judgment  fai  three  yean, 
lb  Hild  \n'  forever  barred  both  at  law  and  in  equi- 
ty; and  ihc  seventh  section  directed  that  where 
adilm.  tried  under  the  provisions  of  the  act, 
y'u  ■■.]•{  \h-  finally  de<'ide«l  against  the  claimant, 
or  barred  by  virtue  of  any  of  the  provisions  of 
thatM,  the  land  apecHledrin  sneb  claim  should, 
forthwith,  be  held  and  taken  us  a  part  of  the 
imbtic  lands  of  the  United  States,  subiect  to 
ute  seme  disposition  as  any  oUierpuUie  hod  In 
the  same  district. 

On  the  26ili  of  May,  1826.  an  act  was  passed 
t— itiiinliig  the  above  act  in  force  for  two  yaaia. 

•>n  ',hf  •24th  of  May,  1828,  another  act  was 
pAv*-*!  by  which  the  Act  of  1824  wa.s  continued 
m  fnni-  for  the  purpose  of  tiling  petitions,  mitil 
the  26tb  day  of  May,  1829,  and  for  the  purpose 
«»f  sdjudicatinfiT  upon  the  claims  until  the  2ttth 
4vf  of  May.  IHJJO. 

On  itHf  9th«f  Julyr.  1888,  Congram  passed  an 


"act  for  the  final  adjustment  of  private  land 
claims  In  Mlssonri."  which  anthorned  commis- 
sioners to  examine  all  the  tmconfirincd  claimft 
to  land  in  that  State,  which  had  l>een  tiled  pri- 
or to  Che  10th  of  March,  1804.  The  commis- 
sioners were  directed  f«>  cImss  them,  and  at  the 
commencement  of  each  session  of  Congress, 
during  .said  term  of  examination,  lay  before  the 
commissioner  of  the  general  land  ofiicc  a  ri'port 
of  the  claims  so  cla.'i>>ed.  The  tirj>i  clas.s  wju*  to 
include  the  claims  which  ought,  in  their  opin- 
ion, to  be  confirmed  according  to  the  laws  and 
usages  of  the  Spanish  government ;  the  second, 
those  which  ought  not  to  l)e  contirnicd.  The 
third  .section  provider]  that  the  land"  inchided 
in  the  first  class  should  continue  to  be  reserved 
from  sale.  a.s  heretofore,  until  the  decision  of 
Congress  should  be  made  against  *them :  [*28l> 
and  those  in  the  second  class  should  be  subject 
to  sale  Jis  other  public  lands. 

On  the  2d  of  March,  1888,  Congress  passed 
another  act.  directing  tlie  commissionen  to 
eniV)r:i(  ('  every  claim  to  a  donation  of  land  held 
in  virtue  of  settlement  and  cultivation. 

On  the  18th  of  July.  1832.  a  patent  was  issued 
to  Peltier  ff)r  the  land  describetl  in  his  survey. 

On  the  8th  of  June,  1835,  the  commissionen 
decided  that  860  arpents  of  land  ought  to  be 
confirmed  to  Mordecii  l^ell.  or  his  legal  rep- 
resentatives, according  to  the  survey. 

On  the  4th  of  J uly,  1888.  Congress  psssed  an 
act  confirming  claims  to  land  in  the  State  of 
Missouri,  by  which  it  was  declared  that  the 
dedalons  In  favor  of  land  claimants,  made  by 
the  above  conmii.ssioners,  were  confirmed,  sav- 
ing ami  reserving,  however,  to  all  adverse 
claiiuiinN.  the  right  to  assert,  the  validity  of 
their  claims  in  a  court  or  courts  of  Justice:  and 
the  second  section  declaretl  that  if  it  should  be 
found  that  any  tract  or  tracts  thus  confirmed, 
or  any  part  thereof,  had  been  previously  located 
by  any  other  iH'rson  or  fHjrsons  under  any  law 
of  the  United  States,  or  had  l)een  surveyed  or 
sold  by  the  United  States,  the  j>re.sent  act 
should  confer  no  title  to  such  lauds  in  opposi- 
tion to  the  rights  acquired  by  such  locatwn  or 
purchase. 

The  cause  came  on  for  trial  at  April  Teriu, 
1842.  in  the  Circuit  Court.  After  the  evidence 
was  closed  tlie  counsel  for  the  defendant  prayed 
the  court  to  instruct  the  jury, 

1.  That  the  plaintiffs  are  not  entitled  to  re- 
cover, in  this  action  aiiy  land  included  in  the 
patent  Issued  to  Bustacne  Peltier  or  his  legal 

represent  ;it  Ives. 

2.  That  the  plainliUs  are  not  entitled  to  re- 
cover in  this  action,       land  whidk  the  jury 

may  find,  fnnii  the  evidence,  to  l>e  embraced 
in  the  location  made  in  favor  of  Martin  Coontz, 
or  his  legal  representatives. 

Hoih  of  which  in-tructions  the  court  t^ave. 
WhereuiK>u  the  counsel  for  tlie  plaintifif  ex> 
cepted. 

.l/c  oxrx  LitrrlfM  (in  writim^  and  jBMnfrfor 
the  plaintiffs  in  error. 

Mr.  Jones  for  the  defendants. 

Mr.  hittUM'  referred  to  the  facts  in  tlie  case 
and  the  acts  of  Congress  bearing  upon  them, 
and  then  pi-oceeded  tnos: 

The  plaintilfs  in  error  respectfidly  contend, 
that  the  instructions  *giveu  by  the  Cir-  f  *29(> 
cult  Court  of  the  Dnlled  tMates  In  this  case  are 
emmeoua. 
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The  rounsel  for  the  plaintiffs  in  error  will 
assumt.-.  as  a  proposition  self-evident,  that  the 
title  of  the  plaintiffs,  under  Amos  SuxhlartJ 
and  Mordecai  Bell,  is  good  as  against  the 
United  States,  and  would,  if  no  an tu ironist 
private  titU-  existf.Ml,  or  were  set  up,  entitle  the 
legal  representatives  of  Xmm  Stoadard,  under 
]Mwrdecai  Bell,  to  the  potseflttoB  of  880  arpentu 
giunted  to  Rell.  surveyt'd  for  Ainots  Stoadunl 
under  B«ll.  and  confirmed  by  the  Act  of  Uon- 
grees  of  the  4th  July,  1886,  to  Mordecai  Bell 
and  his  legal  representatives. 

The  validity  of  the  claim  of  Amos  dtoddard 
and  Bell  to  the  850  arpenta  haa  been  fully  eetab- 
lished  bv  the  decision  of  the  coiiinii«i<niers. 
and  the  Act  of  1886. 

If  the  land  tnehided  in  the  gnaxt  to  Morde- 
cai Bell,  and  the  survey  under  it  in  favor  of 
Amos  StiHidard.  had  never  been  located  by  the 
Isew  Madrid  speculator,  or  entered  in  the 
United  States  laiul  office,  there  would  be.  it  is 
pr(»umod.  no  doubt,  after  the  Act  of  IHM,  of 
the  right  of  Amoa  Btoddard  or  hia  legal  wp 
resentalives  toenterupon  that  land,  and  use  the 
same  as  their  fee-simple  estate  and  absolute 
jtnuMTty. 

The  question,  then,  that  nreseiits  itself  is, 
whether  the  title  of  Amoa  Stoddard  uud  his 
heirs  to  the  land  surveyed  for  Amos  Stoddard 
has  been  devested,  since  the  date  of  the  survey, 
and  between  that  time  and  the  2d  July,  1836, 
confirming  the  claim  under  Mordecai  Bell, 

The  defendant  did  not  seriously,  in  the  court 
below,  contend  that  the  title  of  the  plaintiff 
was  not  good  against  the  United  States,  putting 
out  of  view  the  defendant's  patent  and  the  loca- 
tion and  survey  which  fomwd  the  basii  of  that 
patent.  But  it  wius  insisted  on  the  part  of  the 
defendant,  that  the  plaintiffs  were  only  enti- 
tled to  a  light  of  relocation  of  the  quantity  con- 
tained in  the  surve)  made  in  favor  of  Amos 
Stoddard  under  Bell,  because,  hy  the  second 
eeclion  of  the  Act  of  4th  July,  1886,  the  first 
section  of  which  contirms  the  grant  and  sur 
rev  of  Stoddard  under  Mordecai  Bell,  it  is  pro- 
vided, that  where  the  land  included  in  the  &3u- 
lirmed  claim  li!i>!  been  entered  or  located,  or 
Otherwise  disposed  of  by  any  act  of  Congress, 
then  the  oouflrmee  ahall  only  be  entitled  to  a 
relocation  of  the  same  quantity  on  any  pul)llc 
land  tlieretofure  aulliurizcd  to  be  i^old.  and 
"Which  has  been  actually  ofTere<i  for  sale  and 
remains  unsr  Id  in  the  Stat"  nf  AIis.s<>uri. 

The  tlffeudaut  ilien  conieud.s  that  the  laud 
2J)  t  *1  in  question  lia'<  been  ♦disiKised  of  by  tlie 
ViiitedStates  within  ilie  terms  and  meaning  of 
the  s^i'ond  se(  liou  of  the  Act  of  4Ui  July,  1836, 
and  eonehides, 

That,  tlierefore,  tlie  jjlaiutifTM cannot  recover 
it  iu  this  Hclion  uudtr  the  lille  by  them  shown. 

Thus,  as  has  already  l>een  submitted  to  this 
ooun,  the  qoeatJon  resolves  itaeU  into  this*  to 
wit: 

Has  the  title  of  Amos  Stoddard  and  his  legal 
representatives  to  the  land  in  dispute  been  su- 
persetled,  or  destroyed,  or  devested,  previous  to 
the  4th  July,  1886* 

If  the  title  of  Amos  Stoddard  under  Bell  was 
still  in  being  on  the  4th  July,  1886.  it  ia  mani- 
fest that  it  must  be  still  in  beln^,  inasmut  Ii 
no  act  of  Congress  can  constilutionaliy  dupnve 
a  citizen  of  bis  lawful  estate  la  land  by  a  mere 
ena(  t  meat    The  second  section  of  the  Act  of 

27)1 


1886  pre  supposes  that  the  sale  or  hxation  or 
other  disposition  of  the  land  included  iu  the 
grant  confirmed  by  the  first  section,  wbera  sneh 
sales,  locations,  or  other  disposition  a«  the  set 
of  Congress  and  the  law  in  force  at  dm  date 
justified. 

This  position  cannot  be  assailed,  unless  hy 
assuming  the  unconstitutional  doctrine  that 
f 'nil gn-s-s  could  enact  the  destruction  of  a  cili- 
2ea's  title  to  his  land,  and  dispense  with  tlieac> 
tion  of  a  conrt  and  juiy. 

It  would  seem  to  he  exceedingly  di8res})e»"tful 
to  the  Congress  of  the  United  States  to  attrib- 
ute to  that  body  any  such  Intcntioos;  and  tiot 
Ics.*;  dwrcspeclful  to  this  high  court  to  iuia{rin»^ 
that,  if  Congress  so  enacted  or  so  intended  to 
enact*  this  court  would  sustain  sodi  spoHatevy 
and  unconstitutional  legislation. 

The  counsel  for  the  plaintiffs  in  error  wd^ 
therefore,  take  his  stand  on  his  above  ooiiitlta- 
Ii()na1  position,  and  from  that  eleviled  grouMl 
examine  the  defendant  s  title. 

The  title,  as  has  been  seen,  consists  of — 

1.  A  New  Madrid  certificate,  issued  in  favor 
of  Eust ache  Peltier,  for  160  acres  of  land. 

2.  A  location  filed  in  theofiiceof  tha8aiTey<- 
or-Qeneral,  at  St.  Louis,  by  a  purchaser,  nnder 
Peltier,  of  said  certificate. 

8.  A  survey  of  said  location,  made  at  tbefai> 
stance  of  said  purchaser  and  locator,  by  the 
Surveyor-General. 

4.  A  patent  issued  to  said  Ekistachc  Peltier, 
and  his  legal  representatives,  for  said  160  acres 
as  located  and  8urveye<i,  and  by  virtue  of  i»ai«i 
location  and  surve_v. 

The  counsel  for  the  plaintiff,  for  the  purpose 
of  his  argument,  will  'assume,  as  rwt T*298 
adjudirafn.  that,  if  it  Ik-  sh(jwn  that  the  iJnilod 
States  had  no  title  to  the  knd  described  in  iim 
patent  to  Eustache  Peltier,  that  patent  is  void 
as  against  the  coaAnnee,  under  the  Act  of  4Ui 
July,  1886. 

In  the  ease  of  PM^t  Leme  v.  TIMMsCof.  (9 

Crnnch  TJep.,  09).  the  Sufireme  Court  of  the 
United  States  lays  down  the  doctrine,  "  lliat 
tha-e  are  cases  In  whidi  a  grant  Is  absolutely 
void,  as  when  the  State  has  no  title  to  the  thing 
granted,  or  when  the  olhcer  had  no  authority 
to  issue  the  ^rant.  In  such  cases,  the  validi^ 
of  the  grant  is  necessatily  examinable  at  l.iu 

The  facUi  upou  which  the  Supreme  Court 
decided  in  B>Uc'»  case,  showed  that  the  Stals 
of  North  Carolina  attempted  to  grant  lands 
whic;h  she  had  no  title,  or  authority  to  graoi. 
The  court  therefore  pronouaoed  lur  patent  to 
be  void. 

If,  in  the  case  now  before  the  court,  the  pt^^ 
ent  toBurtache  Peltier  and  his  leral  representa* 
tives  conveyed  the  land  di'.s<.Til>ed  in  it,  it  must 
be  because  this  laud  had  been  previously  dej 
vested  out  of  Amos  Stoddard,  under  Mordcca 
Bell,  and  had  become  merged  in  the  public  do-^ 
main,  and  part  thereof. 

If  the  land  had  not  l>een  so  re-united  to  the 
public  domain,  it  is  contended  that  neitli«f 
Eustache  Peltier  nor  his  assigns  could  bars 
lawfully  located  upon  it,  or  have  caused  tl»eil 
location  to  be  surveyed;  or.  if  the  location  and 
survey  were  lobe  nuide  CO  thdr  mere  demand, 
bv  the  instnimentality  of  the  Surveyor-Gennid 
oi  the  United  States,  at  St.  Louis,  without  a^f 
discretioDOD  hla  part  to  nfiiaa  the  location  awl 
survey,  dieii,  although,  ttiicC^  speaking,  fhs! 
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location  and  survey  were  made  according  to  the 
leiler  of  the  second  section  of  the  Law  of  1815, 
Trt  it  mast  have  been  at  the  risk  of  the  locator, 
aod  iboae  claiming  under  him. 

The  counsel  for  plaintiff  in  error  will  now, 
thereforr.  proceed  to  demonstrate  that,  at  the 
dale  of  the  locatiqn  under  EuHtachc  Peltier,  the 
lille  iras  not  devested  out  of  Amas  Stoddard, 
uniiff  Bell,  in  the  land  so  located,  but  was  act- 
lallr  reserved  from  sale  or  difiposi'ion  by  the 
Coited  StatCK.  until  the  claim  to  it  of  AmoN 
Stnddard.  under  I^ll.  was  finally  passed  upon 
by  the  proper  authority. 

It  is  in  evidence  in  this  case,  that  the  claim 
of  .\in<'iA  Stoddard,  under  Bell,  to  the  land  in 
Peltier's  location,  had  been  duly  flled  long  pre- 
rioQSto  the  Act  of  15th  February.  1811.  By 
reference  to  that  act  (ntfction  10,  2  Story's  Laws 
l'nite<l  Stales,  p.  1178).  it  will  l)e  seen  that  the 
Prwident  of  the  United  States  was  authorized, 
S93*]  whenever  *he  shall  think  proper,  to  di- 
rect so  much  of  the  public  hinds,"  &c.  (Here 
I'le  counsel  quoted  that  part  of  the  act  which 
is  »et  forth  in  the  statement  of  the  case  by  the 
rrporter. ) 

Bv  the  Act  of  Congress  of  17th  February, 
181^(8  Storj-'s  Laws.  p.  16')9.  sec.  3),  it  is  pro- 
vided, "that  whenever  the  land  olflce  shall 
have  been  established  in  any  of  the  districts 
afomaid  (created  by  the  first  section),  and  a 
regkter  and  receiver  of  public  moneys  ap- 

fiialed  for  the  same,  the  President  of  the 
nited  States  shall  be.  and  is  hereby  author- 
ized to  'direct  so  much  of  the  public  lands 
lyinjt  in  f^iivh  district  as  .shall  have  been  sur- 
vered  acconling  to  law.  to  l>e  offered  for  sale, 
»ith  the  "tame  reservations  and  exceptions,  in 
tttrj  respect  as  was  provided  for  the  sale  of 
public  lands  in  the  territory  of  Ix)uisiana.  by 
<he  tenth  section  of  an  act  entitled,  *  An  Act 
Broriding,'  «&c..  being  the  same  act  above  re- 
urred  to. 

A*  has  been  observed,  it  is  in  evidence  in 
tliii  ca.«e.  that  the  land  located  and  patented 
nadrr  Peltier  was  included  in  a  claim  which 
was  in  due  time,  and  according  to  law,  pre- 
•roted  to  the  recorder,  and  fil«l  in  his  office, 
••»d  ih»Tpfore  was  re^rved  specially  from  sale, 
'•jy  ibe  Ada  of  1811  and  1818. 

It  is  also  in  evidence,  that  the  claim  was  act- 
nOr  Included  in  a  list  printed  and  published, 
■t  the  instance  of  the  recorder  at  St.  Louis,  in 
pannsoce  of  instructions  from  the  United 
BMm  Land  Department,  of  lands  reserved 
fnMi  sile  in  the  district  of  St.  Louis.  It  was 
•oC  contended  by  the  defendant's  counsel  that 
if  Uieland  in  dispute  had  con.stituted  part  of  a 
lead  mine  tract,  or  included,  or  was  adjacent 
to.  a  salt  spring,  or  formed  part  of  land  re- 
vved for  piiMic  sch<xils  or  State  seminaries, 
the  location  b^  Peltier's  vendee  could  have 
Md  the  land,  or  that  a  patent  oould  have 
cmA  the  defect  of  the  loci'iion.  i 

Xor,  as  the  rxiunsel  for  the  plaintiff  imder- 
ttmAt  their  argument,  do  they  contend  that 
Iks  land  included  in  Amos  Stoddard's  claim 
VMBOCrewrved  under  the  Acts  of  1811  and 

B«tv  to  Ml  rid  of  the  difficulty,  thev  con- 
tend that  tne  words  in  thw  New  Madrid  Act 
of  1815  (section  1).  "Any  person  or  jwrsons 
ovaiitf  knds  in  the  County  of  New  Madrid. 
IntbeMlaoari  tenitor>%  wi'th  the  extent  the 
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said  county  had  on  the  tenth  day  of  Novem- 
ber, 1812.  and  whase  lands  have  been  material- 
ly injured  by  earthquakes,  shall  Im?,  and  they 
are  hereby  authori/.ed  to  locate  the  like  quan- 
tity of  land  on  any  of  the  public  lands  of^  said 
territory  authorized  to  be  sold,"  ought  to  be 
construed  to  mean  lands  which,  at  anv  time 
after  *lhe  New  Madrid  hxiation  was  [*2tt4 
made,  should  I)ecome  public  land,  and  as  such 
might  be  authorized  to  be  sold. 

And  then  the  counsel  for  defendant  endeav- 
or to  show,  that  .sub.sequent  to  the  date  of  the 
location  under  Peltier,  the  land  did,  in  fact, 
Liecome  public  land,  and  might  have  been  au- 
thorized, by  the  President  of  the  United 
States,  to  be  sol<l. 

The  plaintiff's  counsel  will  now  proceed  to 
demonstrate,  in  refutation  of  the  alwve  doc- 
trine of  the  defendant,  that 

1.  The  location,  or  the  right  of  location,  was 
conflrme<l  by  the  Act  of  1815  to  the  owner  of 
the  lands  injured,  whoever  he  might  Ite  at  the 
date  of  the  passage  of  the  act,  and  not  to  his 
a-ssignee  or  vendee  after  the  date  of  the  act,  as 
in  the  case  Ix-'fore  the  court. 

2.  Thai  the  words  in  the  act,  "the  sale  of 
which  is  authorized  by  law."  mean,  not  land 
the  sale  of  which,  after  the  location  made, 
might  be  authorizefl  by  law,  but  land,  and 
that,  too,  public  land,  which,  in  conformity  to 
the  Acts  of  1811  and  1818,  before  a<iverted  to, 
were  actually  authorizcKl  by  the  President  to 
be  sold. 

3.  That  the  land  included  in  the  claim  of 
Amos  Sttxidard,  under  Bell,  uptm  which  the 
locations  under  Eastachc  Peltier,  and  also 
under  Martin  Coontz,  have  been  made,  never 
has  become,  at  any  time,  public  land  author- 
ized to  be  sold. 

In  support  of  our  first  objection,  namely, 
that  the  act  docs  not  authorize  a  location  by 
an  assignee  whose  assignment  bears  date  sub- 
sequent to  the  passage  of  the  act,  the  court  is 
referretl  to  the  specific  provi.sion  in  the  first 
section,  which  confines  the  right  to  locate  to 
the  owner  of  the  land  injure<l.  The  court  will 
see.  by  reference  to  the  reconl,  that  the  locator 
under  the  certificate  to  Peltier,  and  also  to 
Coontz,  was  not  the  owner  of  the  land  insured 
at  the  date  c)f  the  ptt'^RJige  of  the  ac^t. 

It  is  true,  that  in  many.  j>erhaps  most  cases, 
thase  locations  have  hovn  ma<Ie  by  persons  who 
were  not  the  owners,  hut  it  is  submitted  that 
this  practice  cannot  have  the  elTeci  of  chang- 
ing a  positive  law.  jwirticularly  when  it  is  con- 
sidered that  this  pra<  ticc  was  intrcKluced  for 
the  Ijenefit  of  mere  speculators. 

It  is  matter  of  record,  and  we  may  add,  of 
authentic  history,  that,  iiiider  this  abusive 
practice,  the  New  Madrid  law  has  been  per- 
verted to  the  purposes  of  gross  fra»i<i  upon  the 
government  of  the  United  States,  and  to  the 
sfwliation  (as  in  the j>resenl  case  i"<  attempted^ 
of  private  owners.  The  counsel  for  the  plaint- 
iffs in  error  resix-ctfully  submit,  that  when  the 
Act  of  1815  is  sought  to  be  converted  into  a 
•species  of  penal  law  operating  a  for-  [*295 
feiture  as  against  private  owners,  whose  titles 
and  claims  were,  at  the  date  of  that  act,  mat- 
ters of  record,  that  act  ought  to  Ik-  construed 
strictly. 

If  the  question  were  now  between  the  United 
States  and  locator,  there  might,  i>erhap6,  be 
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mme  gronnd  for  a  tihcnil  eonstructlon.  It 

niiirlit  be  contcndtHl.  Ibat  i be  Surveyor  Gfneral, 
wlio  tiled  the  local  ion  aad  surveyed  it,  beiug 
an  oftieiT  and  ttjs^ni  of  the  United  8latc«,  bis 

acl  .js  liii-t  lii-  principal  otiiilit.  if  ;>osKib1(>, 
to  be*  biuiliug.  liul  thin  sort  of  rvasoniufr 
surely  rannot  be  endured  where  llie  «jucsiion 

in  ln'l\vciii  ;i  mint  -.:r;ui;xer  to  tlie  SurviMir 
Gvacrui  and  u  tortious  locator  who,  at  im  own 
risk,  hiU)  thotight  proper  to  flic  a  location  call- 
ing: for  land  not  publir,  and  not  autlinri/c*!  to 
bii  w>id,  aud  avttiJiuK  liiinsc-lf.  for  nianifcstly 
l4)rtloii«i  and  unjiiHi  pnrpi>s<^s.  of  theiiutriiinen'' 
tii'tlv  of  ii  ptjrcly  niini-N  riiil  ollleer. 

iti  Miip|H»rt  of  tbc  |H)siiion,  ibai  the  words  in 
the  act,  'Ibe  wde  of  which  Is  autborized  by 
law,"  nniMt  he  taken  tf>  nic.in.  l«t.  public  hinds; 
ail,  hiuils  a\ithorized  to  t»c  sold  according  to 
the  provisiona,  and  "with  the  same  re-servu- 
lioii^  !im!  exrcptions  in  every  respect."  con- 
taiui:<l  in  liu:  lOtb  section  of  the  Acl  of  IHU, 
and  in  the  Act  of  IHIH,  In-fore  referred  to,  the  i 
plaintitr  ^  counsel  ln'g  to  ( nil  tlie  attention  of 
tbf  court  to  the  sp<H  itir  \vrim  of  those  two 
act«.  and  to  their  m  iiiifi-.t  object. 

The  c(»uiisel  for  phiintiti  would  also  refer  to 
the  New  Madrid  act,  in  which,  besides  the 
words,  '•the  sale  of  which  is  authoriml  by 
law,"  Kpecilically  provider,  that  "no  such  lo- 
cation hball  include  any  lead  mine  or  tail 
*>prinjr. 

By  lbo«c  Acts  of  Ibll  and  1818.  it  seems  too 
dear  for  anpiment.  that  until  the  sectional 

lines  were  rvin,  the  President  was  not  author- 
ised to  »cll  the  laud.  The  survey  is  directed 
to  lie  tnaile  by  those  sets,  in  conionnlty  with 
the  *--l:iMI-li('<I  s\  s(i-m  of  public  surveys.  The 

erncral  object  of  timt  system  is  to  d'esignate, 
•yond  all  doubt,  in  all  fiitnre  time,  the  boun- 
daVv  lines  and  tlie  <|u;infity  of  land  included 
within  them.  The  special  object  iu  Misbouri 
was.  besides,  to  ascertain  the  location  and 
cjuantity  of  all  tho^e  lands  reserved  and  ex- 
ceuted  from  sale  in  lliose  a(  is. 

It  was  Impossiblo  thai  the  objects,  therefore, 
in  view  could  be  atinimd  without  a  survey 
having  beeu  jireviousiy  made  by  the  Uniteu 
States. 

It  was  imiKjssible,  with  any  accuracy,  to  as- 
certain the  location  or  quauliiy  of  mineral  land 
—oi  -all  spring  land,  it  was  also  impossible 
i!«.M>*|*to  know  whi  tv  the  KUh  section  fell, 
w it  liuut  survey.  It  wa.s  equally  impossible  to 
know  the  ground  covered  by  claims  "duly 
tiled  with  the  United  States  recorder/'  without 
sucli  hui  vey. 

U  is  manifest,  that  the  Act  of  1815  (Xew 
Madrid  Act)  provides  for  all  tliis  by  requiring 
the  location  to  be  made,  not  only  on  public 
land,  but  public  land  authorized  to  be  sold. 

Bv  the  U'rms  of  the  Acts  of  1811  and  1818 
(ana  as  to  lead  mines  and  salt  springs,  the  New 
Madrid  Acl  it.«<elf).  a  great  extent  of  public  lan«i 
WHS  excepted  from  sale.  The  i'resident  had 
no  power  to  proclaim  such  lands  for  sale.  But 
the  A<  t  of  Ism  requires  that  the  location  be 
not  made  ou  those  luuds.  iiow,  then,  was  the 
locator,  or  the  officer  who  filed  the  location,  to 
know  wh(  n  it  was  riiadr.  whether  it  interfered 
w  ilh  lands  which,  though  public,  were  not  to 
be  sold? 

While  on  thh  part  of  the  subjcf  t  before  the 
court,  the  counsel  for  the  piaiutiti  in  error 
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woula  refer  the  court  to  the  opinions  of  a  (fi 

tiiiLMiished  At'  rnev  General  of  the  Vu'iU 
States,  the  late  Willkm  Wirt.  They  arc  lu  I 
found  in  the  **  Opinions  of  the  Atlonicy»Oe 
eral  of  the  Unite<l  States,  from  the  lietriMiiij 
of  the  government  to  March  1st.  1881"  (jfo 
liahed  under  the  inspection  of  Henry  D.  G 
pin,  in  1841).  In  his  letter  of  the  Uth  M» 
1820,  to  the  Secretary  of  the  Treasury  (paj 
963).  Mp.  Wirt  says:  Ist.  That  *•  the  act  I 
taches  no  assignable  quality  to  the  charity 
bestows,"  or  "to  make  those  cimriiics  a 
^t  of  sfieculation;"  9d.  That  "  it  was  not  tl 
intention  of  Oongn-N'^  iti  ;vitliori/.ing  llie  r 
ferers  to  locate  tlte  like  (luauiily  of  huul  * 
any  of  the  public  lands  of  the  said  tenito 
which  is  autbori7<Hi  by  law.*  to  chnnirp  or  Rff< 
in  any  manner  that  admirable  system  of  )« 
tion  by  squares,  which  had  been  so  studious 
adopted  in  relation  to  all  the  territories." 
'  In  his  letter  of  the  mh  June,  183t» 
27;!).  Mr.  Wirt  specifically  gives  it  as  hte  opi 
ion.  that  the  sale  is  not  authori/c>d  by  law  m 
the  sectional  lines  are  run,  and  conscqueai 
all  locations  previously  made  bvthoiesml^ 
(New  Madrid)  are  unauthorized. 

The  counsel  for  the  plaintiff  in  error  hi 
leave  to  refer  to  tliose  letters  of  Mr.  Wirt.l 
strongly  in  support  of  the  objection  taken' 
the  location  in  tliis  case,  because  of  its  havi 
l>een  made  by  au  assignee.  It  ili>e8  not  app 
that  the  person  who  signed  the  locations  til 
in  this  case  with  the  surveyor,  had  any  po« 
of  attorney  so  to  do.  He  acte<i  for' hi::. ^ 
aud  for  his  own  lienefit.  and  not  for  that  uf  i 
"sufferer."  The  opinion  of  Mr.  Wirt  as 
the  necessity  •of  a  previous  .»<urvcy  of 
the  township,  is  clear  and  explicit,  and,  I 
sides,  has  bc»n  assented  to  by  Oonctesa. 

Hy  the  Act  of  26th  Aj  ril.  7  823,  it  is 
acted,  by  section  1.  "that  the  locations  here 
fore  made,  of  warrants  issued  under  tbe  Act 
the  l^tb  Febninry,  ISin.  i'  nir.ili'  in  pi;r -  u 
of  that  acl  in  other  re»ix!cUi,  shall  In-  p<r!<ci 
into  grants  in  like  manner  as  if  thev  confora 
to  the  sectional  or  (piarter  sectional  line^  •  f 
public  surveys;"  and  by  section  2,   "thai  lu 
after  holders  and  locators  of  warranta  dhall 
bound,  iu  locating  them,  to  conform  to 
tional  lines  as  nearly  an  ihe  lespectivo  quai 
ties  will  admit." 

Tlie  above  acl  would  not  havo  been  n« 
sary  if  Mr.  Wirl's  opiuiou  was  not  adopted 
Congress,  or  if  it  had  been  erroneous.  The 
was  obtained,  as  many  acU<  unfortunately  b 
been,  to  suit  the  pur|H)8c  of  speculators,  ami 
cure  defects  in  their  locations. 

This  act.  however,  cannot  operate  ben 
its  import  and  terras.  It  cannot  make  a 
tion  valid  airainst  a  private  owner,  when,  ti 
origin  it  was  void.  The  onl?  effect  that,  aco 
ing  to  prindpies  of  sound  justice  and  jnrfsF 
(ience,  ouLdit  to  be  given  to  tliis  act,  i>  nu! 
to  make  good  a  location  and  survey,  nuiw 
standing  that  it  did  not  originally,  or  did 
at  date  of  tin  coincide  with  .M><  tjon.d Ui 
But  it  is  contended  by  plaintiff  's  counsel  tl 
whenever  it  shall  appear  tlial  the  %oeuSm 
other  respects  did  m  t  ,  nforni  to  the  tcrrw 
the  act,  it  shall  not  Ix  coine  available  under, 
above  act. 

Mr.  Wirt,  in  his  above  opinion,  only 
verted  to  one  object  in  view  of  i'ongn^-. 
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bt  misht  also,  with  equal  propriety,  have  urged 
lit  twi¥Mty  of  surrt'V,  in  order  to  ascertain 
ihr  I'^ion  ami  ({uaUty  of  thotie  public  and 
wivHc  Ud(U  which  wore  i-xcepled  or  reHer\'e<i 
{run  and  which  could  not  Ix;  ascertained 
■til  the  public  Hurve^'s  had  been  made,  re- 
ftnnl.  and  approvetl. 

Ai«  has  been  abHervi-d.  it  is  in  evidence  in  this 
art,  ibat  llu-  surveys  of  the  township  in  which 
6r  land  in  ilispule  Is  situateil  were  not  returned 
IjU  and  that,  at  the  date  of  thoHC  loca 
linos  under  Peltier  and  Coontz,  respectively, 
k'xjrrej  at  all  had  been  made  by  the  United 

The  court  U  also  referred  to  the  opinion  of 
ArAltomvj  General.  Wirt,  in  his  letter  of  the 
HU>  October.  1825  (p.  558).  which  is  adverse 
Irralily  of  locations  on  land  included  in 
ifUiinuuly'filed.  Mr.  Wirt,  it  will  be  seen 
Bhi»  iettei.  refers,  in  aid  of  his  opinion,  to  an 
ifiaal  letter,  dated  10th  June.  1820,  of  the  then 
JW*]  •Secretary  of  the  Treasury,  Mr.  Craw- 
W-  Thi'  construction  put  by  Mr.  Wirt  upon 
if  words,  "ihe  sale  of  which  is  authorized  by 
kw.~  in  the  Act  of  1815,  has  been  adopted  by 
he  Uniu-d  States  Land  I)ei>artmenl,  and  has 
kta  n-iu-mted  in  divers  letters  and  opinions  of 
It  !»iiciti»r  of  the  United  States  land  office, 
ltd  by  the  Attorney  General  of  the  Unitetl 

Dbr  the  opinion  of  Attorney-General  Butler, 
■  CTMirt  w  referred  to  ("Opinions,"  page  1199) 
fci  t^ier  of  the  Attorney -GenenU,  of  11th 
iaimt,  1838,  in  which  he  adopts  the  views  of 
If.  Wirt,  and  in  this  very  case  of  Mordecui 
ItO  a<<«  these  words:  "In  the  case  of  Mor- 
kai  Bell,  whcwe  claim  is  350  arpents  is  con 
Irai'd  by  the  Act  of  July  4.  IKW,  lam  of  opin 
M  that  the  tract  of  six  acres  and  twenty  eight 
nn'imhha,  included  in  the  survey,  and  pre- 
''w*lypinl5rme<l  by  the  old  Ixmrtl  of  comrais- 
ham.  niu*t  be  regarded  as  clearly  held  by  a 
riw  title;  but  that  Bell's  claim  will  be  valid 
»tbe  residue,  notwithstanding  the  survey  in- 
Me»two  tracts  locateil.  and  another  patented, 
•der  the  Xew  Madrid  law.  These  cases  must 
tod  00  the  same  ground  as  those  noticed  in 
kfCMrof  Mackay.  because  the  In n<is  embraced 
^  Act  of  IKiti  were  ujually  reserved  from 

The  above  opinions,  though  not  judicial  uu 
||ritia,  tre  referrctl  to  in  aid  of  the  humble 
■■Beat  of  the  plaintilT's  counsel,  and,  in 
Irtjcolar,  are  referrwl  to  as  reiR-lling  any  con- 
lip  that  nuiy  be  drnwn  in  favor  of  those 
"■iML  from  what  has  been  (very  erroneous 
it  ■  ooDoeivod)  denominated  conlempo- 
CODitnicUoo  and  practice. 
.Thoe  opiniooH  of  the  law  officers  of  the 
States,  of  the  commiviioner  of  the  gen- 
ii had  offlce.  and  of  the  J^rretary  of  the 
^*nrr  f«n  alone  be  referred  to.  to  ascertain 
"  .<  ii-in  that  was  in  fact  given  to  the 
M.iiJr).l  law.    The  acts  done  imder  that 
Mix^j.uri  were  expnrU,  and  interested 
;"iri  ly  ministerial  acts  done  by  an  offl- 
Uie  law  rcndcre<l  a  men*  instrument 
loeitor.    Acts  of  thisNirt  can  claim  no 
tan  »  demonstrating  contem|K>raneouscon- 
Bkn,  or  Tis  est>il)li>riing  a  lawful  cu.4tom. 
Hvooart  will  see.  on  reference  to  the  sec- 

^'^tkNi  of  the  New  Miuirid  law,  that 
«  The  recorder  was  bound  to  issue  tlie  ccr 
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tificate  on  the  oath  or  affirmation  of  a  compe- 
tent witness,  that  any  person  was  entitled  to  a 
tract  under  the  provisions  of  the  act. 

2.  That.  ui)on  such  certificate  I)eing  issucfl, 
and  the  location  made,  *on  theai)pli<  n  1*29$) 
tion  of  the  claimants,  it  was  made  the  duly  »»f 
the  principal  deputy-surveyor  to  cause  the  sur- 
vey tolMJ  mafle  thereof,  and  to  return  a  plat  of 
each  location  to  the  recorder. 

8.  That  the  recorder  was  din'cted  to  record 
the  location  and  plat  in  his  office,  and  wjis  to 
receive  from  the  cluimaut  the  sum  of  two  dol- 
lars for  receiving  proof,  issuing  the  certificate, 
and  reconling  the  plat  jis  aforesaid. 

4.  By  section  3,  the  reconier  was  obllge<l  to 
issue  a'pjitent  certificate  to  the  claimant. 

5.  The  executive  of  the  United  States  was 
bound,  upon  the  exhibition  of  the  patent  cer- 
tificate, to  issue  the  patent. 

Thus,  in  each  of  those  five  stages  of  the  lo- 
cator's title,  the  locator  or  claimant  is  "actor 
reus,  et  judex." 

He  first  designates  the  land  by  his  location, 
which  designation  was  filed  as  of  course.  He 
then  demands  a  survey  of  that  location,  which 
the  Surveyor  General  is  obliged  to  make.  He 
then  demands,  upon  the  strength  of  the 
location  and  survey,  a  patent  certificate; 
and.  armed  with  this  cerlifiaite.  he  pro- 
ceeils  t<i  Wjiwhington  city,  and  demands  his 
patent,  which,  by  the  terms  of  the  third  sec- 
tion of  the  act.  the  executive  of  the  United 
States  is  bound  give  him. 

It  is  true,  that  Mr.  Wirt,  in  his  letter  of  the 
tenth  of  Octol)er,  1825.  gives  it  m  bin  opinion, 
that  the  issumg  of  the  patent  was  not  so  purely 
ministerial  an  act  as  to  dispense  with,  on  the 
part  of  the  President,  all  consideration  of  the 
l(Kuition  and  survey  on  which  it  was  founded; 
and  therefore  opposeil  the  issuing  of  a  patent 
to  Mr.  Bates,  who  demanded  it  under  the  pro- 
visions of  the  New  Madrid  act  for  land  included 
in  a  claim  duly  tiled,  or  which  was  then  be- 
fore a  court  of  competent  Jurisdiction;  but  this 
opinion  of  Mr.  Wirt,  althcmgh  Ihe  department 
was  not  in  favor  of  the  New  Madrid  location, 
does  not  app(>ar  to  have  preventtnl  the  issuing 
of  the  patent;  doubtless.  Injcause  the  executive 
considered  the  act  too  imperative,  or  that,  as  a 
ministerial  officer,  he  preferred  to  leave  the 
whole  question  of  title,  as  Ix'twctMi  the  New 
Miulrid  locator  and  the  claimnnt,  to  Ik-  decided 
by  a  court  of  j>islice.  In  this  view,  it  would, 
|)erhaps,  Ik-  difficult  to  establish  thai  the  exec- 
utive of  the  United  States  was  in  error. 

Having  thus  endeavored,  ii  is  hoped  satis- 
factorily, to  demonstrate  that  the  whole  of  the 
procee<rings  on  which  the  patent  to  Ijistachc 
Peltier  wjls  biuted  were  not  only  not  in  pursu- 
ance of  the  New  Miulrid  law,  but  in  direct  vio- 
lation of  it,  tluM-ouiis4>l  for  the  plaintitT  in  er- 
ror *submit.  as  a  logical  and  legal  con-  1*300 
elusion,  that  those  proceedings,  and  a  patent 
bjLsecl  on  them,  could  not,  in  the  Icjusi  degree, 
weaken  the  claim  of  the  plaintilT  under  Mor- 
decai  Bell,  devest  the  title,  whatever  it  was, 
which  at  the  date  of  the  New  Madrid  Act  was 
in  Bell  and  his  legal  reprcM-ntatives. 

It  has  l)een  urginl  at  Iwr  in  the  court  lielow, 
on  iK'half  of  the  defendant,  and  may  Im-  reiter- 
ated Ix'fore  the  h>upreme  Court,  that,  admitting, 
for  argument's  sake,  that  the  l(K,ation  w»is  not 
good  and  valid  as  its  date,  it  yet  has  l)ccome 
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80  by  operation  of  certain  acta  of  Conpress,  and 
that  therefore  the  claimant  under  Bell  cuu  at 
most  be  entitled  to  a  re- location  under  the  sec- 
ond section  of  the  Act  of  1836.  ntifUT  which  he 
contends  that  his  claim  in  coutiruied.  It  hii8 
been  strenuously  argued,  that  he  must  take  the 
title  or  the  confirmation  rum  omre,  or  not  at 
all:  that  he  cannot  coulrol  the  mode  in  which 
Confuess  has  thought  proper  to  extend  their 
charity  towards  him.  nor  escape  from  the  con- 
ditions under  which  that  chanty  has  l)een  be- 
stowed. The  counsel  for  the  plaintifT  might 
retort  this  argument  on  the  defendant.  Surely, 
if  Uie  claimant  under  a  Spanish  grant  and  sur- 
vey be  charged  with  mendicancy  at  the  door 
of  Coofres^,  the  New  Madrid  stifierer  has  a 
Jifrfkn%hBd  dwiity— ftbsolute  almft— bertowed 
upon  him.  Sur(  ly  it  ln'  tliut  must  be  lK)vmd 
by  the  strict  terms  and  conditions  of  the  gift, 
and  not  seek  to  enlarge  it  at  the  expense  either 
of  the  United  Stales  or  of  private  jirnpriptors. 
There  is  notliiug  in  the  posiUou  of  the  defend 
ant,  who  rather  represents  a  New  Madrid  spec- 
ulator than  a  New  Madrid  "sufferer."  to  call 
for  any  liberality  of  construction  in  his  favor, 
espeGially  when  that  liberality  is  avowed  to  be 
railed  for  in  ordr  r  to  effect  a  forfeittire,  as 
ugaiust  a  party  whose  orij^inal  right  to  hin  land 
has  been  solemnly  recognized,  first,  by  a  board 
of  rommissioners,  and  Hfterwanls  by  the  Con- 
gress of  the  United  States. 

Tiiis  argument  of  the  defendant's  counsel  as> 
Humcs  as  proved,  what  we  contend  has  no 
existence,  namely,  that  the  land  included  in 
the  claim  of  Amos  Stoddard,  under  Mordecni 
Bell,  confirmed  by  the  Act  of  4ih  July.  18;^0, 
has  been  sold,  located,  or  dispoised  of.  accord- 
ing to  law.  If  it  Ivm  not  been  so  "disposed 
of,"  it  is  manifest  that  the  confirmation  by  the 
first  section  of  ihe  Act  of  lb30  carries  the 
whole  title»  and  that  the  second  section  of  that 
act  has  no  appUcalkm,  no  subject  matter,  to 
operate  on. 

We  come  now  to  the  gn^und  above  adverted 
to,  as  taken  by  defendant's  counsel,  namely, 
that  the  location,  though  not  good  when 
301*1  *made,  has  Income  good  by  operation  of 
certain  acts  of  Congress  on  the  ckim  of  the 
plalntMI,  and  the  land  Included  in  it. 

The  counsel  for  defemlant,  in  siipjwrt  of  this 
position.  refeiTed  to  tlic  Acts  of  Juay  26, 1834, 
May  26. 1826,  and  May  24.  19^. 

They  contend  that,  by  the  5lli  section  of  the 
Act  of  1824«  "a claim  to  land  within  the  pur- 
view of  that  act,  which  shall  not  be  brought 
before  that  court,  or  througli  n  '/l-  cl  or  delay 
of  the  claimant,  shall  not  be  pro^iecuied  to  a 
final  decision  witliin  tliree  years,  shall  be  for- 
r  vr  r  Inirrrd.  Irijh  ;U  law  ancl  in  eqinty.  and  no 
oLher  action  at  cominun  law,  ur  proceeding  in 
equi^,  shall  ever  thereafter  be  sustained  in  any 
court  whatever  in  relation  to  .said  claims." 

To  this,  the  plamliif  replies,  thai  thin  section 
of  the  Act  of  1824  (renewed,  as  we  admit,  by 
the  ActK  of  1826  and  1828),  can  Imve  no  bearing 
whatever  on  the  plaintitT  a  case  or  claim. 

1.  Because  this  section  oould  not  react  on 
the  proceeding,  under  the  new  Mailrid  law. 
and  render  legal  and  valid  a  location  and  isur- 
▼ey  that  were  void  ab  initio, 

2.  Tlint  the  section,  if  it  ever  could  operate 
to  exclude  tlie  plaintiff  in  his  claim  from  a 
court  ol  JuBtim^  DM  beea  repealed  by  Congress, 
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and  the  plaintiff  remitte<l  to  all  his  right 
title  under  the  grant  to  Ikll,  hv  the  Ac 
1882  and  1883,  which  authorized  him  to  | 
his  cbiim  hf>fore  a  t>oard,  in  the  f^me  ^Lal 
vitality  aiui  vigor  in  which  il  was  wh»Ti 
flle<i  with  the  recorder. 

3.  That  the  Act  of  4th  July.  1886.  has 
tirnied  the  claim  and  recognized  it  as  enl, 
to  protection  by  the  treaty,  imd  good  aad  i 
to  all  intents  and  purposes. 

This  third  reason  bnugs  us  to  the  param 
character  of  the  plaintiff's  title;  and.  it  i 
spectfuUy  submitted,  exhibits  it  as  a  title  w 
Congrem  could  not  violate,  even  if  they  hi 
declared  their  intention  to  do. 

The  commissioners  under  the  Ada  of 
and  1888  accompanied  thtdr  dedrfons  on 
respective  tuses  with  a  very  full  reiniri  am 
position  of  their  views  of  the  claims  and ' 
which  they  were  authoriied  to  lake  nndsr 
sideration,  and  the  principles  Upon  wbidh 
classification  was  made. 

The  principles  thus  Md  down  by  tboae 
mlssioners  have  not  only  been  sincfione 
the  Act  of  Congress  of  the  4ih  July,  1S3II 
have  been  affirmed  by  the  Supreme  Con 
the  United  States.  In  tlu  ;r  report  of  iht 
September,  1885,  the  a,>mmis«ioner8  paj 
larly  refer  to  the  case  of  ChoutMy  v.  D 
St/ttfg,  and  also  to  •the  case  of  Th  fnssxm.  [*; 
under  iJdazu  rt-ii,  v.  United  Statf*.  The 
missioners.  in  their  report  of  1888.  adopta 
principle,  that  when  the  grant,  or  xhc 
and  survey,  created  a  right  of  propt-rij 
claim  ought  to  be  platte*!  in  the  first  clii 
entitled  to  confirmation.  In  their  secoa 
port  of  IdM,  they  reiterate  this  doctrine 
refer  to  the  Supreme  Court  of  the  U 
States  in  support  of  it  They  cite  tlie 
words  of  this  court  iu  llie  above  caM.-.?. 
the  first  case,"  s^w  they,  "the  SupCemc  ' 
lays  it  down  that  'orders  of  siirvey.madL- 1 
Lieutenant-Qovernor  of  Upper  LouistaDi* 
the  foundation  of  title,  and  are  cav^iJ 
being  perfected  into  complete  titles;  ihii? 
are  property  capable  of  bemg  alienated . 
as  such,  to  l>e  held  as  sacred  and  invioli 
other  property.' "  They  also  cite  Hm:  lanj 
of  the  Supreme  Court  in  the  former  ca 
DthiMUH  V.  Ciiiled  Sta(<:*.  as  fullows:  ' 
right  of  pro|)crty  is  protected  and  aecur 
the  treaty;  and  no  principle  is  betler  «i 
in  thin  country,  than  that  an  iurbnaii-  li 
land  is  property:  independent  of  treaur  ^ 
lations.  this  right  would  be  held  sactodL 
sovereign  who  ac(piires  an  inbubited  terr 
acquires  full  domiuiun  over  it;  but  tbi 
minion  is  never  .supposed  to  devest  tlM  1 
rights  of  individuals  to  properly.  Th. 
guage  of  the  trcUy  ceding  Ixmisiana  vxt, 
every  Idea  of  interfering  with  privmta  j 
crty;  of  transferring  lands  which  faav^j 
severed  from  the  rovai  domain.**  ' 

The  question  or  the  inviolahility  o 
right  of  Amos  Stoddard,  under  M  rdocaS 
is  settled  by  the  highest  pos.siLtle  aiub 
legishUive and  Judicial  It  follows,  «■«{ 
consequence,  that  the  New  Madrid  law 
to  receive  such  a  construction  as  is  com 
with  the  alwve  view  of  Congresa  and  < 
Supreme  Court.  It  has  bwn  en*lt*?iVTkr 
be  shown  that,  by  a  fair  iulerprciAtAau  i 
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ii  tnd  the  treaty  of  cession  on  those 
ie;pl->,  which,  as  ihe  Supreme  Court  olv 
Rk.  indepcndt-nt  of  the  treaty,  would  have 
torti^ithe  pmperty  of  the  phiinlifTs  in  error: 
li  t  respertfully,  and  confidently  also  con- 
fcd  thai  if  the' terms  of  the  New  Madrid 
I  f-r  anv  other  act  of  Congress,  specifically 
to  annul,  or  to  violate  the  right  of 
p«iotiff<.  those  terms  must  be  disre;^arded. 
■OHtstitutional. 

I^DotRippDM-d.  by  plaintiff 's  counsel,  that 
»riti  of  the  claim  of  Simldanl.  under 
L  cia  now  become  the  subject  of  re  exam 
k«  afain^a  the  United  States,  and  with 
0*;  refrrrnce  f o  the  'validity  of  that  claim 
liuwM  tM  with  the  reconler.  All  that 
km  tlready  pwsed  on  and  setthni  in  favor 
kdaim.  The  pnK*eeding  under  llie  New 
fcdbiw.  passe<l  in  1815.  can  have  no  bear 
liihf  ori^n  il  merits  of  a  claim  filed  under 
IB  rtf  CoDgress  pasHetl  in  1805.  It  would 
lihtt  Ibe  counsel  for  the  defendant  have 
IfcMi]  the  objection  to  original  valulily  of 
Kiff  « tiile.  inasmuch  as  the  instructions 
ijt  by  the  defendant,  and  given  by  the 
Ii  rourt.  are  pretlicated  on  the  patent  to 
iKlir  Pehier.  and  oa  the  location  under 

EThe  primal  fnrie  title  of  the  plaintiff 
wiously  dixpuled. 
dition  to  what  Uas  been  already  sub- 

tbr  plaintiff  V  counsel,  on  the  subject  of 
^  patent,  and  the  grounds  on  which  it 
•k  wccRsfully  avoided,  in  an  action  of 
hent,  much  more  might  be  wiid,  drawn 
from  ihe  decisions  of  this  court  as  from 
Qc  in  England  on  the  sublect  of 
put*  of  land.    The  court  must  w  well 
tiiat  in  England  a  king's  grant  may  be 
of  bv  !«hiiwin(r  that  at  the  date  of  it  the 
W  no  title.    It  is  contended,  on  behalf 
»  plauiiiff  in  error,  that  this  doctrine 
■  lif  a  p'rtiiin,  the  law  of  the  United 
fc  The  President  of  the  United  States  is, 
•pert'  public  land,  a  purely  ministerial 
KVbereas  the  title  to  public  Unds  in 
W  b  fckifd  in  the  king.    Tln-re  is  no 
the  counsel  for  plaintiff  in  error 
^xvo  able  to  find  one.  which  imparts 
"t  for  bnd  any  {K'culiar  virtue,  or  any 
Scacy  in  operation  than  that  of  an  or- 
iwd  of  quitclaim,  signed,  sealed,  und 
by  an  attorney  iu  fact  for  and  in 
of  his  principal.    The  counsel  for 
^tlff  In  ciTor.  whije  they  admit  that  a 
'•  "'Utai  land  palenl  consiitut»>!*  a  pn'nm 
And  thai  a  party  cannot  at  law  get 
•*u,aad  avoid  it  on  the  ground  of  irreg 
^  h  the  prrvioun  formalities,  do  respect- 
*««od,  that,  when  the  proceetliugs  on 
^Ae  ntCBt  is  founded  are  utterly  void, 
tttkiaibown  tliat  the  United  Slates  had 
ia  the  Und,  or  no  right  to  grant  the 
iktfrMM/aefe  case  made  by  the  patent 

^Mduaiuu,  the  counsel  submit  that 
k  ippeaii  from  the  n-cord   that  the 
n  error  claim  a  right,  title  and  estate, 
iioflrmation  of  u  grant  and  survey 
them  aa  heirs  al-law  of  Amoe  Stod- 

»«M4  uKir  ngbt  and  liile  ia  protected  and 
mated  by  trvaty  and  by  act  of  Congress. 
*  'V  deckioQ  of  the  Circuit  Court  of 
uu>  t. 


the  United  States  ♦has  been  against  [*304 
their  title,  so  derived,  guarantied,  an«l  consum- 
mated. 

4.  That  this  decision  of  the  Circuit  Court  of 
the  United  States  Is  erroneous,  and  ought  to  l>e 
reversed. 

iVr.  Jone»,  for  the  defendants  in  error,  said 
he  would  inquire. 

First.  As  to  the  instrument  by  which  the 
plaintiffs  attempt  to  connect  the  title  of  Amm 
Stoddard  with  the  original  title  (whatever  it 
was)  of  Mordecai  Bell,  under  the  concession 
from  the  Spanish  Governor  of  Upper  Louisiana; 
and  upon  which  instrument  nece8«iarily  de- 
pended any  sort  of  right,  at  law,  or  equity,  in 
Sto<i(lard  to  claim  the  rights  vested  in  Bell  by 
that  concession. 

Thi*  instrument  purports  to  be  executed  by 
one  Richard  Caulk,  styling  him.'wlf  syndic  of 
the  (iistrict  of  St.  Andrew.s.  and  certifying  that 
Mr.  Bell  was  present  before  him,  «fcc.  It  is 
produced  as  a  record,  ui>on  Its  own  authority. 
It  cannot  be  set  up  as  a  private  act ;  it  is  enough 
to  say.  that  it  is  actually  brought  forward  as  a 
record.  If  so,  it  is  invalid,  unless  it  po8se.s.«;e8 
the  neces-sary  requisites.  Article  1182  of  the 
Civil  Code  of  Louisiana  changes  the  common 
law  in  this  respect,  and  says,  that  an  avt  not 
authentic  from  defect  of  form.  «Scc.,  may  avail 
as  a  private  paper,  if  signed  by  the  party.  In 
10  Loui.«*iana  Rep..  804.  there  is  the  case  of  a 
mortgasre  signen  by  a  married  woman,  and 
some  of  the  witnesses  did  not  see  her  sign.  The 
court  set  it  a.<«|de,  bccau.se  it  was  proauced  as 
an  authentic  Jict.  (See,  also,  article  223.3.  ad- 
verte<i  to  in  the  case  in  5  Martin.  N.  S..  68,  (59.) 
The  distinction  between  authentic  acts  and 
private  writings  is  shown  in  Partidas,  title  18, 
p.  222.  235. 

All  the  decisions  of  this  court  in  Florida 
cases,  show  that  persons  must  prove  the  authen- 
ticity of  the  paper  under  which  they  claim, 
and  that  local  laws  must  be  proved  lielow.  as 
foreign  laws. 

The  officer  of  syndic  is  explaine<i  In  6  Peters 
(Sfrotfifr  V.  Luca'i):  he  was  only  a  stitH>rdina!e 
police  offlcer. 

The  preface  to  the  translation  of  llie  i^irtidas 
(p.  20)  shows  that  a  proclamation  of  O'Reilly 
established  syndics.  There  is  no  evidence  in 
the  cjisc  that  they  acted  as  notaries. 

As  to  [lowers Of  comandants.  see  8  Martin, 
115.  If  this  is  not  valid  as  an  authentic  paper, 
will  the  lapse  of  lime  make  it  so,  as  a  private 
pajier?  It  is  trxie.  that  time  is  of  great  value  in 
sustaining  the  numiments  of  title,  where  the 
property  has  lK'<'n  for  along  time  enjoye<l ;  but 
ui  this  nis<*,  the  party  who  claims  under  this 
instrument  never  was  in  possession. 

♦Second.  As  to  Mordecai  Bell's  (♦305 
claim,  which  was  confirmed  by  the  bojtnl  of 
commissioners  on  the  8th  June.  1835.  the  nlaint- 
iffs,  in  their  statement,  say  it  was  that  inentic 
al  claim  which  had  inxn  filed  by  Soulard  with 
the  recorder  of  land  titles,  on  the  29th  of  .June, 
180S.  laid  iK'fore  the  board  for  their  action, 
and  rejected  by  them  on  the  10th  October. 
181 1 ;  as  if  the  first  decision  against  the  claim 
had  been  subject  to  some  condition  or  reser 
vation,  that  kept  the  claim  alive  during  all  the 
twenty-four  Intervening  years,  and  still  pend- 
ing before  the  board,  for  their  further  consider- 
ation and  final  decision. 
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This  it  a  clear  mistake.  Motdccai  Bell's 
claim  was  never  filed  with  the  recorder  of  l.md 
tities,  nor  was  it  ever  laid  before  the  board  for 
adjudicatioD,  till  March  30.  1835;  near  nine- 
tt^a  yearn  after  Peltier's  location,  seventeen 
years  after  this  survey,  and  two  years  and 
eight  months  after  his  patent;  sixteen  years 
and  ten  inont1i>i  after  Coontz's  location,  and 
sixteen  vears  ami  eight  month  after  his  survey. 
It  was  Amos  Stoddard's  claim  alone,  m  ni^i^nee 
of  Mnrkay,  the  prctfudoil  usHipict'  of  Hell,  that 
was  tilted  by  Soulard.  on  tho  29lh  June,  1808, 
with  the  recorder  of  land  titles,  and  definitively 
rejected  by  the  commissioners,  on  the  I0lh 
October,  1811 ;  and  which,  ever  since  that  time 
to  the  conuncnccment  of  the  present  action,  n 
period  of  twenty-eight  years,  had  lain  quiet 
and  silent  under  a  judicial  condemnation,  un- 
conditional and  absolute  in  ita  term*— final  in 
its  effect 

Bui  the  claims  of  aml^ees  and  grantees  are 

very  difTcrent.  An  jt^signw.  a-^  sin  h,  might 
establish  his  claim  I>efore  the  commissioners, 
wlio  mlffht.  very  properly,  have  GCvnAmfed  flie 
claim  of  Bell,  as  original  grantf  r ,  without  at  all 
recognizing  the  chain  of  title  by  which  it  is 
alleged  that  the  present  datmants  hold  Bell's 
rii^lit.  In  svich  a  case,  thr  plaintiff-  would 
have  no  title;  and  the  facts  to  this  cme  leave  it 
entirely  doulytful,  whether  the  oonunlsBtoDers 
did  not  ir  tr  rul  80  to  decide.  (10  Peters*  884; 
6  Peters,  im.) 

Wbat  title  did  Bell  acquire  under  the  Spanish 
conci  sKinn lit'  cnlU'd  a  grantee,  but  there 
was  no  laud  dt'iicribed  by  metes  aud  bounds. 
The  oonc^ion  wae  nothing  hut  an  order  of 
survey,  hut  no  estate  vested.  (12  Wheat.,  699 ; 
0  Peters.  200.) 

On  10  March.  1804,  Spanish  authority  ceased, 
and  that  all  the  step*?  to  ac'iuirf  title  were  taken 
after  that  time.  On  the  2Ktli  of  May,  1804, 
Bell  conveyed  the  concession  to  Mackay,  but 
the  Spanish  law  had  then  entirely  eettsed.  A 
survey,  nmtlo  by  private  authority,  after  the 
chaDi:  (  flags,  is  void.  (10  Peters,  284.) 
30«*J  *Thinl.  As  to  the  supposed  con- 
firmation of  M.  Bell's  claim,  itself,  by  the  Act  of 
Congress  of  the  4th  July,  18^J6,  the  plaintifis 

{>roduced  no  evidence  whatever  of  that  claim's 
leing  amon^  "  the  decision.**  in  favor  of  land 
claimautH.  laid  Itefore  Congress  by  the  commis- 
sioner of  the  general  land  office,"  prior  to  the 
passing  of  that  act;  iinleSB  they  rely  on  pre- 
suming that  fa<  t  from  another  fact,  eertiflea  on 
the  27th  March,  1^40.  by  F.  li.  Conway,  re- 
corder of  land  Utles  in  the  State  of  Minouri; 
namel}',  that  "  said  claim  wn>  int  ludi d  in  the 
transcript  of  favorable  decisions  trausmitled  by 
the  recorder  of  land  titles,  and  the  two  cQm- 
missioners  a>^.so<'iate<l  with  him.  to  die  COOUnlB- 
siooerof  the  general  land  ollice.'* 

The  title  alleged  by  the  plaintifb,  as  It  an- 
pears  on  thrir  own  showing,  is  held  uttfrly 
vicious  axvil  untenable;  and  if  the  defendant 
were  stripped  of  all  right  and  title,  still  the  full 
right  Mnrl  title  to  the  land  in  (question  would 
remain  m  the  United  blates,  without  any  sort 
of  right  In  the  pfaUntiffsto  claim  the  land,  either 
at  law  or  etjuity.  In  support  of  this  proposition 
the  followmg  objections  to  the  plaintiila'  title 
are  held  demonstrative  and  insuperable: 

l8t.  The  pretendetl  act  of  ssale  and  exchaneje 
from  Bell  to  Mackay  was  utterly  inoperative 
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and  void  a&  initio;  and  therefore  the  comi 
sioners  wert*  fnlTy  '^Ti^taintni  by  the  law  and 
fact  of  the  case  when  they  decided,  a**  thev  ac 
have  decided,  since  they  rejected  Stod<ia: 
claim  and  admitted  BcH's.  that  Stoddard 
failed  to  make  out  any  valid  claim  in  hims 
derived  through  Hadwylrom  Bell;  and  Ik 
fair  if  not  a  necessary  presumption,  undrr 
the  circumstances,  that  the  specific  deft-<  i 
which  bis  derivative  claim  was  rejected  by 
commissioners,  was  found  in  this  broktui  I 
in  the  chain  by  which  he  attemptcHl  to  t 
nectfals  claim  with  the  original  title  of  Bell 

This  instrument,  throughout  its  whole  (n 
and  tenor,  and  in  the  manner  of  its  excctiti 
pursues  the  form  and  claims  the  iiutbentii 
and  effect  of  a  "  public  or  authentic  act  *' 
ecuted  under  official  sanction,  and  equival 
to  record  evidence,  ascontradistin^uisbed  fi 
a  "  private  writiuK,"  to  be  proved  in  tjieafd; 
ry  way.  Like  all  such  acts,  it  speaks  in 
name  and  ( li;ir;irt(  r  of  rlie  (►fflccr  who  oxeci. 
it,  not  of  the  parlies.  It  was  produocd  as  m 
an  act;  as  an  act  that  "  proves  ttaelf  ;**  thi 

full  i  roof  "  in  itself,  without  any  proof  ot 
ecuiton  in  the  ordinary  way.  It  must,  thi 
fore,  be  shown  to  be  the  verr  thin^  it  profe 
and  is  claimed  to  be.  or  nothing  f ailini: 
authentic  act,  it  cannot.  ac<M>rding  to  the  km 
*laws  of  Louisiana,  be  set  up  aa  a  pri-  [*9 
vate  writing,  nor  was  it  attempted  to  be  sc 
up. 

The  validity  and  efTe<-t  of  this  fnslnin 

wholly  dejX'uds  on  the  legal  com|K?tency 
Caulko  styling  himself  syndic  of  h  disfrici 
execute  an  auUientic  act  in  relation  to  oontm 
and  there  is  nothing  to  show,  either  thai 
was  such  svndic  as  he  describes  himself .  or, 
ing  Huch,  tliat  he  had  any  authority,  in  vh 
of  that  rifnrp  to  f>\(fntf  imthentic  actn. 
the  contrary,  from  ail  tliat  is  known  of 
office  of  a  syndic,  he  was  merely  a  mimic 
police  office,  of  very  subordinate  jmthority^ 
functions;  and  is  clearly  excluded  from  ei 
description  of  officer  ever  recognized  by 
laws  and  customs  of  Louisiana  as  hai 
authority  to  execute  such  acts. 

2d.  But  whatever  may  Ik-  now  tlioughl 
said  of  the  intrinsic  force  and  elfect  of  tb< 
strument,  if  It  wcro  nw  integra,  the  deci^iioi 
of  the  commissioners  ajjainst  StCHldard's  cl 
(unreverM'd  and  unquestioned  a.s  it  has  ^ 
for  so  many  years)  Is  oonchudve  against  the  I 
now  set  up  by  tlic  i  laiiJtifTs. 

8d.  If  tnere  had  been  no  decision  of  the  o 
missioners  against  thedalm,  it  would  have  t: 
equally  Ix^yond  the  cognizan*  c  of  the  ca 
No  title  derived  from  an  imperfect  8pai 
grant,  like  that  to  Bell,  eouM  be  aet  up.  c 
any  manner  reco^mizcd  in  any  court  f 
United  Slaie8,  or  of  any  State,  tUl  it  liati  im 
the  tests  provided  by  the  acts  of  Congress:  i 
is.  till  confirmed,  tir^^t  by  the  commission 
then  by  Conjgjt^,  and  then  regularly  loa 
and  idoitifleo  by  survey,  and  lastly  carried 
into  grant  by  a  patent  from  the  I  nitr d  Sia 

4th.  Wliatever  title,  whether  an  iuchoat 
a  complete  legal  title,  be  vested  by  the  deci 
of  the  commissioners,  the  contirmntidji  of  I 
decision  by  Congress,  and  the  suiisi'nuent 
vey  locating  and  Identifying,'  the  land  to  w| 
the  claim  wa<;  m  contirined,  that  title 
vested  in  Bell  exclusively. 
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Rut  it  v-iii!  Iiy  the  counsel  on  the  other  side, 
ihiibte  deed  of  cxclmage  between  Bell  and 
Ifielaf  hi  •  ntntiral  wnranly,  whtch  {g  an  estop* 

>  t  and  Tli  tt  ;in  t  "  ;  pel  will  support  an  eject- 
neat.  Btit  thin  U  UiH  u  case  of  ()8U>npel,  wliich 
k  biadiog  OTiIj  on  the  donor  and  bis  Iteim.  If 
w  Rmkes  a  dew!  when  he  has  t  o  !it)e  and 
ii;  Ti»ard»  acquires  one,  be  is  estopiKxl;  but  if 
h  ^uho  a  lener  estate  than  he  has  oonvcyetl. 
■.jtrc  is  no  estoppel.    (4  Cruise's  DiLrc«t,  '271. 

38,  New  York  MlitiuQ  of  1834;  4  Kent's 
<  ■^uaentuicB,  98.  800.  961 ;  8  Bam.  &  Cnm. . 
-r  I 

'MH*]  *In  18«M  tlH'  a'^si^rnee  .stood  in  the 
ji-r  of  th»*  orii:i?iiil  .rniriKt'.  and  had  only  a 
iiJ  toacijuire  land.  What.  then,  is  llie  war- 
-Dty  ia  the  excbaut^?  Oidy  thai  thti  war 
riC' r  win  not  chdm  contnirj'  to  the  j^raut;  he 
i-^  ni«t  warrant  that  the  f^antee  shall  have 
;L«  I.vkI,  )(eeau>4e  he  could  not  warrant  the 
nf  liic  Spanbih  or  Ameiican  government. 
IRim.  &  Ad..  278.) 

Til'-  act  of  Conpresis  interferes  with  the  es- 
t : ;» I.  A.H  to  the  effect  of  an  act  of  Parliament 
Vi«  an  estoptH-l.  see  2  T.  11,  169. 

Jlh.  Even  Ikdl'A  chiini  iH  in  no  way  shown 

►  ;^ve  fjoen  inelude<l  in  "the  decisions  in  favor 
ijkutlclaimantM,"  which  are  referred  to  in  the 
let  of  OoneresH  of  July  4, 1836,  as  being  with 
B  Ft'  purview,  and  which  are  to  be  identified 
f  retcTcncse  aUundfi. 

H  The  title  ▼ented  in  Beli  himneir  it  hot  in- 

and  incojn[>lef«-.  mid  wliolly  iiudmiM'- 
mtompport  the  action  of  eieclmuot.  The 
mtHate  in  fee.  if  not  vested  In  the  defend- 
a:  -a''!  nmHin-  in  llio  United  States. 
X*  (o  Uie  titk  of  the  plaintiffs,  if  thej  could 
u)j  derfvative  claim  under  Bell;  if  they 
K!J<i  establish  the  v.ilitlity  of  the  intermedinte 
•c-i.iimeniH  luider  wbicb  tbey  attempt  to  de- 
tbdr  clahn  fh«i  Bi^l;  and  if  the  Circuit 
^ii^irt  could  have  taken  oriirinal  cogni/aiu  c  of 
tj  title  so  derive«l.  and  not  having  pasf^rd  I  he 
K  aforesaid  («ich  and  everj'  of  which  hypo- 
if^wedeny).  still  the  plaintiff-*  show  iioliiintr 
»w  Uian  an  e<iuitable  right  to  call  the  legal 
•'J  out  of  Iksirs  hands,  if  soda  ieeal  estate 
f  vfit<jd  in  Iiini,  or  otlierwise  to  anecl  and 
pj  TTtpmif  K\ieh  inchoate  title  as  may  l)c  found 
10  liim. 

HI      tn  the  two  objections  tatten  to  the 

tf^atkul^  title. 

fit'jpction  1.  That  the  locations  and  surveys 
f  P<  iti^  aad  CoonU  were  on  lands  not  then 

Aitfwer.  Tbc  dewriptlon  of  the  lands  on 
jjieh^the  entries  and  locations  of  the  New 
wkii  land  warrants  were  alIowe<l.  was  not 
■>it«d  to  linda  offered  for  nale,  but  to  such 
a^  SI  were  not  n^>rved  from  sale  by  the 
tad  kwaof  the  United  Sutes. 
<)bji  lion  2.  That  a  claim  for  tlio  land  in 

& under  Iha  Spanish  grant  or  concession 
IMS  idreadT  before  tite  eomniisaloncrs 
» !jo<!ie.ation  when  those  entries  and  loca- 
^  wexe  made  *nd  so  within  Uie  express  ex- 
DtMQoftfb*  Id  of  Confess  which  author 
'-^  h  rnrries  and  locations 
Aitswcr  IsL.  The  cbUm  before  the  commis 
i^cnwas  for  no  particular  tract  of  land,  dis- 
f -'^lArfhy  tnet(«  and  1»oiinds.  or  otherwise. 
'^y*^imtt  the  mass  of  public  lands  subject 

^^■ai^laii "  -  -  - —         -*  * 
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to  T)<"  afterwards  dti!y  laid  ofT  and  stirvcyed. 
The  survey  by  Stoddard,  in  1808,  was  wholly 
nnauthorited  and  void;  and  if  be  took  any 
pos.session  of  the  land  so  survey «*<1.  it  w;u?  I'lit 
a  naked  and  tortious  possestiiim' of  so  much  of 
the  public  lands.  No  special  location  of  the 
land  so  rluimetl  could  be  pretended  till  it  eanie 
to  be  olUcially  surveyed,  Slav  26,  1837.  "in 
conformity,  as  it  is  said,  with  tlie  dccisiorj  of 
the  late  board  of  comniissioners.  and  in  virtue 
of  the  contlrmation  thereof  by  I  he  Act  of  Con- 
gres-s  approv<fd  on  4ih  July.  IHiW." 

Answer  2(1.  No  claim  for  the  land  in  dispute, 
or  for  any  oilier  land  under  the  Spanish  con- 
cession to  Bell,  was  before  the  commimioners. 
either  at  the  inception  or  nmsuuimation  of  fl;' 
two  titles  vested  in  the  defendant,  and  derived 
ftom  Peltier  and  Coontr.;  nor  till  the  laitse  of 
many  years  then-after,  when  Hell's  claim  w:is 
lii-si  luiil  Ijcfore  the  hoard,  in  .\lan;h.  1835.  As 
to  Sto<Idard's  claim,  it  had  tieen  definitely  re- 
jected by  the  board  six  years  liefore  the  very 
inception  of  tho.se  titles  by  the  New  Miulriil 
land  warrants,  and  htis  never  lieen.  for  an  in- 
stant, subjudirc,  since  its  final  rejection  by  the 
hoard  in  October,  1811,  till  the  commencement 
of  this  suit. 

Mr.  Eicinfft  for  the  plaintiffs  in  error,  and  in 
reply ; 

\Ve  contend  that  the  plaintiffs  have  the  better 
title,  and  ought  to  have  recovered  a<?aiust  both 
the  patent  ofPelticr,  and  the  survey  of  Coontz. 

Tlie  claim  of  'Mordecai  Ilell  was  duly  fdeil 
with  the  recorder  of  land  titles  for  the  proper 
dlstHct  on  the  SOth  of  June.  1808,  ptvsuant  to 
the  ja-ovisions  of  the  .\ct  of  March  2d,  18()5 
(ch.  86,  set;.  4),  and  the  Act  of  April  2l8t,  1806 
(ch.  89.  sec.  8),  and  the  act  of  March  8d,  1807 
(ell.  !»!   M'C.  5). 

The  concession  was  good.  It  is  settled  tliat 
Dclaasus  had  a  ripht  to  ^nt  (Land  Laws, 
542:  9  Peters.  146  ) 

The  defendant  cannot  now  ffo  behind  the 
confirmation  by  the  commissioners  and  by 
Congress.  The  claim  was  gunrnntied  by  treaty, 
and  although  no  survey  had  taken  i)la(:e.  Con- 
gress indirectly  required  us  to  make  it.  The 
Act  of  March  2, 180,'5(ch.  8fl).  directs  all  irranteos 
from  the  Simoish  government,  including  orders 
of  survey,  to  Ute  a  plat,  iec.  It  is  true  that 
there  was  no  public  survey  made  imder  the 
authority  of  Congress,  for  there  wjls  no  public 
oflicer  to  do  it.  Soiilard,  who  calls  himself 
Survevor  GeniMal,  was  not  so  untler  the  au- 
thority *of  the  Uniteil  Slates.  This  is  [*310 
admitted.  But  he  was  recognized  by  existing 
legjil  authorities.  He  was  the  most  proper 
man  to  make  a  private  survey,  which  he  did. 
The  Supreme  Cotirt  of  Missouri  has  held  his  to 
bc'seini-offlcial  acts.  1'here  are  lumdreds  of 
cases  in  the  reports  of  the  commissioners  of 
surveys  by  this  same  man,  and  the  commis 
sioners  took  from  his  records  a  transcript  for 
their  own  trovcmment.  This  claim  is  confirmed 

ns  havii!-  Incn  surveyed.  The  Act  of  lid 
March,  1807  (ch.  101,  sec.  1  to  0),  saves  Spanish 
claims.  Tn  1808,  the  commissioners  refused  to 
confirm  this  claim,  laif  ConLrress  continued  fo 
pass  other  laws,  and  no  claim  was  considered 
to  be  finally  dtepiwed  of  because  it  was  ref  usnl. 
This  one  remained  on  file  until  Congress 
sliould  pass  upon  it. 
By  the  Act  of  February  lOtb,  1811  (ch.  81, 
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sec.lO.it  is  enacted,  "That  till  after  the  decision 
of  Congress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  clHim  to  wliich  has  lx*en  in 
due  time  and  according  to  law  presented  to  the 
reeorder  of  hmd  titl«i  tn  the  district  of  Louisi- 
ana, and  filed  in  lii.H  office,  for  the  inirjMW  of  be- 
ing investigated  bv  the  commi-Hsioners  appointed 
for  asceitdntng  the  rights  of  pcraomciiilining 
lands  in  the  territory  of  Louisiana."  The 
same  provision  is  contained  in  tlie  Act  of  March 
8d.  1811  (ch.  118.  see.  10),  and  il  b  ivfemsd  to 
and  continued  in  the  AdLoiVtitmiMy  Vt,  1818, 
(ch.  11,  sec.  JJ). 
The  Actof  March  26ih.  1834  (cK  178),  which 

arovides  for  the  trial  of  Spanish  claims  in  the 
[strict  courts,  and  tlie  supplemeutiu-y  Act  uf 
May  24th.  1828  <ch.  08).  Ruper»cded  and  sus- 
pended this  fiaviiiL'  from  the  36ih  day  of  May, 
1829,  until  it  wus  revived  by  tlie  Act  of  July  9, 
1888  (ch.  180.  sec.  8). 
As  In  OUT  title  Iwfore  the  conflrmalion. 
The  coucejwion  was  in  1800,  the  assignment 
in  1804,  the  survey  in  1806,  which  shows  nil 
the  pHfvT'i  to  h  ivc  been  in  the  hands  of  the 
8uivt;vor.  in  1^08,  BtcHldufd  tiled  his  claim 
before  the  commissioneia.  By  the  Spanish 
law  the  delivery  of  papers  is  efjuivalont  to  the 
delivery  of  the  land  itself.  But  the  deed  is 
formal  enough.  It  was  not  the  public  act  of 
a  notary,  but  that  was  not  necessary.  One 
mode  of  conveyance  is  for  a  notary  with  two 
others  to  summon  t!ie  i)arties  b<'f(>re  him  and 
make  up  a  record,  which  is  itself  a  transfer  of 
title:  but  another  mode  Is  by  the  party  sie;ning 
a  deed.  The  Spanisli  laws  arc  not  accurately 
carried  out  in  remote  countries.  Even  in  our 
dtetant  settleineiits,  a  record  is  sometimes  made 
up  partlv  by  parol.  In  ITHt),  O  Rcilly  sjiys 
there  were  no  lawyers  in  the  country  except 
81 1  *]  *at  New  Orleans.  Tn  1802.  there  were 
no  notaries  except  nt  tin  '^;itii(  place.  The 
people  had  been  trauMfcrred  often  from  one 
power  to  another,  and  must  liave  been  uncer- 
tain sometimes  to  vrhorn  they  belon-ied.  They 
executed  deeds  before  auy  high  ollicer  whom 
they  could  And.  Morales  implied  that  com* 
mandants  might  take  acknowle<l.rn^r>nrs  of 
deeds.  The  syndic  was  next  In  authority  to 
commandant,  with  whom  he  acted  sometimes 
as  iudge.    (2  Land  Laws,  204,  210,  index.) 

By  comparing  O'Keilly  (2,  6,  12)  with  Mor- 
ales (4.  ').  15)  it  will  .ippear  that  the  syndic  was 
a  judicial  officer.  The  Partidas  says  that  proof 
must  Ije  given  that  the  otlicer  was  a  public  one, 
unless  after  a  lonj^  lapse  of  time.  In  the  pref- 
ace to  The  Parlidas,  the  syndic  is  mentioned 
after  the  alcaldes  and  before  the  Attorney- 
General.  If,  therefore,  the  deed  from  Bell  was 
not  exactly  in  •  r^;ii]ar  form,  il  waa  in  the 
customary  way. 

The  claim  wrj?  prosecuted  by  Sto<ldard  and 
not  Bell  until  it  was  rejected.  But  this  deci- 
sion waa  not  final,  as  the  Act  of  1882  (ch.  180; 
4  Story,  2305)  authorized  the  commissioners  to 
proceed  on  all  rejected  claims  standing  on  the 
records  of  the  former  commissioners,  with  or 
without  a  fresh  presentation.  The  claim  was 
a>n&nned  to  Bell  or  his  legal  representatives. 
Ten  or  twelve  other  oaaea  are  jnst  in  the  same 
way,  (Senate  Doc.  for  183.VG,  Vol.  II.,  doc. 
10.  pp.  7.  15, 88.  69.)  In  these  cases  the  claim 
is  nuuie  hff  the  aaslj^ee,  and  the  oonllfmation 
is  to  the  offigfaial  parly  or  to  Ilia  legal  roproaent' 
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atives.  As  to  the  meaoiog  of  this  expreasioo, 
see  18  P^ers,  4138,  Strtntker  ▼.  Xu«m. 

Hell  is  estopped,  or  rather  rebutted  from  -  ly- 
ing that  the  confirmation  is  not  to  Stoddard, 
for  he  had  conveyed  to  Stoddard  with  wamaty. 

which  amounts  to  an  estoppel.  Co.  Litt..  174 
a,  884  b;  12  Johnson.  201;  IS  Johnson.  316;  14 
Johnson,  108:  1  Mln.  Rep..  317.)  Title  t^es- 
topiK'l  is  sufficient  to  maintain  an  ejectmeat 
(1  8aikeld.  279<;  2  Lord  Raym..  1854:  6  Mod.. 
257,  259,  same  case  as  Sallceld.  8  P.  W.rSTl) 

Bell's  deed  is  suffieienlly  proved  before  this 
court,  because  it  was  not  objwrled  to  below. 
No  one  can  allege  an  outstanding  title  in 
!)ccause  he  could  not  do  so  for  himself. 

This  case,  therefore,  came  within  the  sc  i«  of 
Congreas  which  have  been  mentioned,  and  tbi« 
land  was  ^es»•r^  f■^!  frf)m  sale.    roncTe*v<:  lix4' d 
onlv  to  the  fai  l  llmt  the  claim  was  legally  fiU^\ 
and  not  to  the  validity  of  the  claim  it!m\i  li^ 
tween  1829  and  18:}2.  when  The  *n<cr- 
VHtion  was  withdrawn,  eatrien  were  mjule  ai»d 
have  been  sustained  by  courts  in  Missouri.  liut 
these  defendants  did  nothing  in  this  intenal. 
It  in  the  same  case  as  BoUani  and  The  Fort  <» 
Chicago.    The  land  was  reserved  and  the  entry 
was  void.    See  opinions  of  the  law  officers  of 
the  ^vernment  in  the  following  volumes 
"  Opmions  and  Instructions."  part  2.  p.  12.  sec. 
8;  p.  16,  sec.  15;  p.  25.  sec.  23;  p.  20,  sec.  30; 
*•  Opinionsof  Attorney  General."  Gilpin's  Com- 
pilation, p.  1200,  for  theo|)inion  of  Mr.  Butler, 
examining  ibis  very  claim,  dated  August  6, 
1888. 

That  a  confirmation  is  a  grant  of  tike  leg^  ti- 
tle, see  12  Peters,  454. 
The  defendant  claims  tllte  under  the  Act  of 

Februarv  I7th.  1815  (ch.  inS).  which  author- 
izes a  suilerer  by  earibouakes.  in  the  County  of 
New  Madrid,  harinj^  obtained  his  ceniflcale  to 

locate  it  "  on  any  public  land  of  the  TerritOty. 
the  sale  of  which  is  authorized  by  law." 
At  the  tfme  of  the  locationa  of  Peltier  end 

Coontz  the  sale  of  tlie  land  which  they  located 
wai<  not  authurizcti  by  law. 
1st.  Because  the  laud  was  not  surveyed,  as  it 

mTi-^T  tif.  before  the  sale  was  authorize:  but  if 
tliis  l>e  cured  by  the  Act  of  April  26,  1822  (ch. 
40). 

2d.  Because  it  wb«5  specially  reserved  from  sale 
to  abide  the  final  decision  of  Congress  on  tlie 
claim  of  Mordecai  Bell,  which  was  duly  filed, 
and  then  not  finally  decided  by  Conarress. 

The  law  reserving  this  laud  from  &iUe  was  in 
full  force  at  the  time  of  the  locations  and  sur- 
veys of  both  Peltier  and  Coontz.  and  »\m  at 
the  time  f)f  issuing  the  patent  to  Peltier. 

The  Act  of  July  4th.  1836  (ch.  861).  whirh 
confirms  the  claim  of  Bell,  also  enacts,  "that 
if  it  .nhall  l>e  found  that  auy  tnict  or  tracts  con- 
firmed as  aforesaid,  or  any  part  thereof  had  been 
previouHly  located  by  any  other  person  or  per* 
son.H  under  any  law*  of  the  United  States,  or 
had  been  surveyed  and  sold  by  the  I'niti  1 
States,  thb  act  shall  c«>nfer  no  title  to  such 
land  in  opposition  to  the  rights  acquired  by 
such  location  f)r  puichax'." 

We  contend  thai  the  location,  "under  any 
law/'  iiniat  he  a  location  authoriaed  by  ■nob 
law.  That  this  location  was  not  si^)  authorized, 
but,  on  the  contrary,  forbidden;  that  no  rights 
were  acqairad  \n  auch  locatioa;  and  that, 
therefore,  (he  aaviQg  doea  not  protect  the  de> 
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fndaot'o  claim.   {WUeogf.  Jaekmn,  18  Peten. 

510  511.  513.) 

Aji  to  tbe  OHKle  of  proceeding,  we  contend: 

Thai  the  Act  of  July  4lh.  1836,  is  a  frrant. 
^.id  owfen-  li  complete  leifal  litlo  on  Bell,  or 
hi-  Wal  n-prfSH-nUiUves.  It  in  a  confimiatioo 
m3*J*t»f  a  litlt*  lieforc  imperfect;  that  an  ac- 
IK-Qof  ejectmeut  may  Ix*  sustaituil  upou  it  on 
.vtwral  principles,  iliutherfordw.  Gr«MC%Hebn, 
-'Wheat..  \m.  20.") ;  12  Peters.  454.) 

.Kod  e^peciallv  by  the  laws  of  Missouri.  (Re- 
Th.ll  Ctxie  of  r835.  13  Peters,  441,  in  fwto.) 

Tbal  the  patent  to  Peltier  having  insued 
Ciinst  law.  for  land  reserved  from  location 

I  v-tlf.  it  in  void.    (13  Petere.  611.) 

1/  time  waa  no  incipient  right,  the  patent 
tei  BOC  Test  a  title.  (1  Wash.  C.  C.  liep. .  1 13. 
n«(tf  .4^/«  HVW.  1  Rep..  4o.) 

That  the  plaintilTH  having  a  valid  legal  title, 
the  laoepcion  of  which  was  prior  to  that  of  de- 
frndoAt,  and  which  is  the  better  title,  it  will 
vreitOBe  Ibe  elderpateat  at  kiw.  {Bon  v.  Doe, 
aimBartamd,  1  PMen.  082  ;  BagneU  v.  Brod- 
-A.  13  Peters.  4oi),  454.) 

This  point  doe»  not  arise  in  that  part  of  the 
UK  vUch  depends  upon  th«  kwatioo  and  cer- 
Bieace  of  Coontz. 

Mk.  ilMtte  MoljEAir  delivered  the  ojrfnlon  of 


TUa  case  is  from  the  Circuit  Court  of  Miii- 
"  <m,  and  wa»«  brought  here     a  writ  of  error. 

Tl.f  p^iintitT-  brought  an  action  of  ejectment 
f  r  .i^iu  arpenlM  of  land  situated  near  St.  Louis. 
Tbdr  tiUe  wan  foanded  on  a  ooncesalon  by  De- 

'.-n^.  Lieutenent-Governor.  to  Mordecai  Bell. 
2Vth  of  .January.  1«U0.  Itell  conveyed  the 
to  .J.Hmcii  Mackay,  the  29ib  of  ICay,  1804. 
.LM  "  v.'A-  2«lh  September,  1805.  he  conveyed 
I'Aruo-  .>t<Hl(lanl.  A  plat  and  certiticute  of 
!htsarv<  V  wcru  certified  and  recorded  by  An- 
iiitiH-  Sou  lard,  aa  Burtreyor  Oeoenl,  thedOthof 
January.  1806. 

The  above  papers  were  presented  to  the  re- 
rT*»kr  of  the  district  of  St'.  Louis,  the  29th  of 
Jane.  180^i.  And  the  claim  was  duly  filed 
▼;th  the  board  of  commissionerH  for  their  ac- 
:!  >o  thereon,  who.  on  the  the  10th  of  October. 
\*\\.  rejectctl  it.  But  afterwards,  on  the  8th  of 
iaa*?.  1835.  the  lH)ard  tlecided  that  350  arpentJi 
of  !aad  ought  to  be  confirmed  to  the  said  Mor 
•ifoii  Bell,  or  his  legal  representatives,  accord- 
!  to  the  survev.  And  on  the  4th  of  July, 
an  act  of  OoogreHs  was  pasaed  confirm- 
tis  the  decision  of  the  commindoneni.  The 
iftnii  was  »urveye<i  as  confirmed.  Tlic  plaint- 
iff* {Moved  Uie  death  of  Amos  titoddard.  be- 
fne  the  anit  was  commenced,  and  that  they 
tfrhj«heir«  nf  law.  The  defendant  wa.sprovc<l 
be  in  posBCBuion  of  forty-eight  acres  and 
Hrfaty-inr  hondredths  of  the  <4and  in  contro> 

'«y,  one  acn*  and  ^ixty  three  hundredths  of 
^  i4Piwluch  were  in  the  'location  and  survey 
if  WmUm  Oaottts.  and  the  reiidae  within  the 

'«il«f  Peltier 

FkatMe  of  the  defendant  was  founded  on  an 
tntrr  made  Peltier  of  160  acres  of  land,  bv 
virtue  of  a  Xfw  Madrid  a  rtiflcate.  on  the  24th 
«i  October.  181tf.  A  survey  of  the  entry  was 
Mda  hi  March,  1818.  and  a  patent  to  Peltier 
aaal»ued  the  I«th  of  .Tu!v,  1H32.  Po.sses.sion 
kMhnnJwia  luukr  this  title  since  Ibltf.  The 
^  WfHMMi  l»  Ifee  defandttifc. 


On  the  29th  of  May.  1S18,  an  entry  wa-s 
made,  which  authorized  the  survey  of  Coontz, 
but  no  patent  has  been  iH.sued  on  it. 

Tlje  township  in  which  tlie  above  tract  is  sit- 
uated was  surveyed  in  1817.  1818,  and  1819, 
and  was  examined  in  1822.  Since  1804,  a  cer- 
tain mound  on  the  land  ha.8  been  calltil  Stoil- 
dard's  mound.  lu  1S23  the  proclamation  of 
the  PrL'sjilent,  publishetl  at  Si.  Louis,  directed 
the  lands  in  the  above  townahip  lo  be  offered  at 
public  sale. 

On  the  above  evidence  the  court  inetmcted 

the  jury, 

1.  That  the  plaintiffs  were  npt  entitled  to  re- 
cover the  land  embraced  in  Peltier's  patent. 

2.  That  they  were  not  entitled  to  recover  the 
land  embraced  in  Coontz's  survey. 

The  decision  of  this  controversy  mainly  de- 
pends on  the  construction  of  certain  acts  of 
Congress.  By  the  Act  of  the  9d  of  March, 
1805.  all  persons  residini;  in  the  territory  of 
Orleans,  who  had  claima  to  land  under'  the 
French  or  Bpantsh  goveratnent,  were  required 
to  flic  their  claims  for  record  with  the  register 
of  the  land  office  or  recorder  of  land  titles,  and 
provirion  was  made  for  conflnning  them. 

The  time  limited  in  the  ultovc  act  was  ex- 
tended by  the  Act  of  the  3d  of  March,  1807.  aa 
regards  the  flttng  of  ciMms  with  the  register  or 
rc(  r.nh  r.  until  the  1st  of  Julv.  1808.  By  the  Act 
of  the  15th  of  February.  i811,  the  President 
was  authorixed  to  have  Uie  lands  whidi  had 
iM'cn  surveyed  in  Louisiana  ofTcrcd  for  sale; 
"  provided,  however,  that  till  after  the  decision 
of  Congress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  claim  lo  which  has  l)een  in 
due  time,  and  according  to  law,  presented  to  the 
recortler  of  land  titles  in  the  district  of  Loulsi* 
ana.  and  filetl  in  Ids  ofiicc,  for  the  purjwse  of 
l>eing  investigated  by  the  commissioners  ap- 
pointed for  a«cerlaining  the  rights  of  persons 
claiming  land  in  the  territory  of  Louisiana," 
The  same  reservation  was  rejMjated  in  the  Act 
of  the  3d  of  March.  1811. 

The  Act  of  the  26lh  of  May.  1H24.  authorized 
claimants  "under  French  or  Spanish  grants, 
concessions,  warrants,  or  orders  of  surveys  " 
*in  Mi.s.souri.  issued  before  the  10th  of  [*31f5 
March,  1804.  to  file  their  petition  in  the  Dis- 
trict Court  of  the  Unite<l  States  for  the  confir- 
mation of  their  claims.  And  every  claimant  was 
de(*lared  by  the  same  act  to  be  Imrred  who  did 
not  tile  his  petition  in  two  years."  By  the  Act 
of  the  24th  of  May.  1828.  time  for  filing  peti- 
tion was  extended  to  the  26th  of  May,  1898. 
On  the  9th  of  July.  1832.  an  act  was  pa.s.sed, 
"  for  the  final  adjustment  of  land  titles  in  Mis- 
souri, which  provided  that  the  recorder  of  land 
lilies,  with  two  commissiouerH  to  be  appomted, 
should  examine  all  the  unconfirmed  claima  to 
land  in  Missouri,  which  had  heretofore  been 
filed  in  the  office  of  the  said  recorder,  accord- 
ing to  law.  prior  to  the  10th  of  March.  1804. 
And  they  were  required  to  cla<9s  the  claims  so 
as  to  "  state  in  the  first  class  what  claims,  in 
their  opinion,  would  in  fact  have  been  con- 
firmed, according  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  "jovenunent  and  the  prac- 
tice of  the  Simnish  authorities  under  them. 
And  second,  what  daims  in  their  opinion  are 
destitute  of  merit,  law.  oreijuity."  .\nd  by  tlie 
third  section  it  was  provided,  "  that  from  and 
after  the  Unal  report  of  the  reoordar  and  com* 
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mj<5sinnpr«?,  tin-  lands  contained  in  the  second 
(■l}is.s  shuU  Ik:  subject  to  sale  ah  other  public 
lanih;  nud  the  lands oontained  in  the  first  class 
sbiill  continue  to  lie  rest>rvt»tl  from  sale  ft**  hew- 
tofurc,  until  tlic  dccisiou  uf  Cougi'eiss  slinll  be  i 
iiguinNt  the  cImIdis  of  any  of  them;  and  the 
lands  so  decided  agHiimtRhull  b(>  in  likenuinner 
subject  to  aide  as  other  public  lands." 

These  are  the  facts  and  Htatutory  provisions 
wluch  are  material  in  tlie  cjisc.  The  aefendant, 
under  the  entry  and  survey  of  Peltier,  holds 
the  elder  lejfal  title  to  the  land  in  coDtroversy, 
except  the  one  acre  and  mxty-three  hundreths, 
"Which  {8  covered  by  the  entry  and  survey  of 
('(Mintz.  Until  the  conHmmtion  of  the  plaint- 
iffs' title  by  the  Act  of  18^0.  the  legal  title  to  the 
land  cTaitned  wan  not  vested  !n  the  plaintiffs. 

Objections  are  made  to  the  intermediate  con- 
veyances under  which  Uie  plaiutiffa  claim. 
And  Ant.  It  is  Insisted,  Umt  tlie  deed  from 
IJcll  to  ^Tackay  \v;l^  not  proved.  It  is  staled 
uu  the  record,  that  there  was  no  proof  that  li. 
Caulk,  the  syndic,  before  whom  tlie  itoed  was 
signed  and  acknowledgedf  had  authority  to  act 
wi such. 

The  deed  was  exocnted  in  1804.   It  was 

attested  l)y  two  witncss(  s  ui  !  purports  to  liave 
iK-en  neknowlc^ged  in  the  ]>iesenceo£  a  avndic. 
TiicK-  was  no  exception  the  admlnion  of 
this  deetl  in  ovidcnrp;  and.  conseciurnfly.  Ilie 
()bu>ctions  now  made  to  its  execution  are  not 
8 1 0*j  'before  the  court  But  if  the  execution 
of  the  instrument  were  now  open  to  objections, 
they  could  not  be  sustained.  Forty  years  have 
elapscii  since  this  deed  purports  to  have  Ucn 
e\*'  <  Mtefl.  From  tliat  time  to  this,  a  claim 
under  it  seeuw  lo  liave  been  asserted.  It  was 
presented  to  the  commiasioiierB  In  1811.  having 
be<'n  file<l  with  (he  recorder  of  land  titles  in 
IbOS.  And  u^'uiu.  it  was  brought  before  the 
commissioners  in  1835,  it  having  remained  on 
file  until  that  time.  Under  these  circumstances, 
the  regular  proof  of  the  instrument  might  well 
l)e  diM|>ens<>d  witli.  Po'isession,  under  this 
deed,  was  held  by  8toddard  for  a  time,  and 
became  so  notoriouH  that  a  certain  elevation  on 
the  land  was  called  Stoddard's  mound. 

Independently  of  the  lapse  of  time,  the  un- 
settled state  of  the  country  at  the  time  this 
instrument  Wits  siirtn-d.  tiie  transfers  of  the 
country  from  one  sovereignty  to  another,  the 
rude  and  defective  organization  of  the  govern- 
ment--tlie  (  ivil  and  military  fnnetions  l)einir 
blended,  are  facts  which  no  court  can  disre 
gard  in  acting  u|>on  transfers  of  proiM'rty  1m> 
Iween  individnals.  I f  some  degree  of  regular 
ity  and  form  were  ob^-rved  in  regard  to  public 
grants,  technical  and  let^  forms  cannot  he 
requirt  d  in  the  transmission  of  claims  to  land, 
among  a  people,  the  great  mass  of  whom  were 
iteaorant  of  the  forms  oltldAi,  and,  indeed,  of 
almost  eveiytbingwhich  pettaioed  to  dvil  gov- 
ernment. 

A  syndic  was  not,  in  that  country,  an 
appointed  otlicer,  as  be  is  in  n  reirulateil  irov- 
cmmeut;  but  the  duties  devolved  upon  the 
oonunandants  of  military  })osts,  as  occasion 
might  a*<iulre.  There  is  notliing  on  the  face  of 
this  deed  to  excite  suspicion.  Tt  was  attested 
by  two  witnesses,  and  contains  the  signature 
and  certificate  of  the  syndic.  Tlie  ;;eninne 
ness  of  these  atlestaliooa  waM  not  objected  to  t 
on  the  adoMoii  of  the  deed  as  evtoeuoe,  or) 


on  a  motion  to  overrule  it.  Tin  deed  mit«t 
therefori?,  lie  considered  as  tvuieuce  to  ik 
jury,  without  exception.  And,  under  all  the 
eircumstances,  we  think  that  full  effect  sliouhl 
,  have  been  given  to  ii  as  a  muniment  of  tiile. 
The  deed  from  Mackay  to  Btoddanl,  the  aucis 
tor  of  the  plaintiffs,  is  not  objected  to.  Ikll 
made  the  conveyance  to  Mackay,  not  haviog 
the  legal  title:  but  when,  under  the  Act  m 
1836,  the  report  of  the  eonunis.«ioner8  was  con 
firmed  to  Dell  and  bis  Ic^al  representatives, 
the  legal  title  vested  in  him.  and  enured,  br 
way  oi  estopiwl,  to  his  grantee,  and  tliose  wbo 
claim  by  «ieed  under  him.  A  contirmation  by 
act  of  ('ongress  vests  in  the  confirmee  tlie  ri«;l»l 
of  the  United  States,  and  a  potent,  if  issued, 
could  only  be  evidence  *of  this.  On  a  7 
title  by  estopncl.  an  action  of  ejeetnient  maj 
be  maiutainou. 

If  the  claim  of  the  defendant  had  not  bent 
interposed,  no  one  could  doid>t  the  validity 
tlic  plaintiffs'  title.   It  has  the  highest  sanctioD 
of  the  govermnent,  an  act  of  leumdatioQ.  But 
the  2d  >    ri  >n  of  the  Act  of  which  pv. 

this  Bauctiou,  provided,  "that  if  it  should  be 
found  that  any  tract  oooflrmed.  or  any  part 
thereof,  had  In-en  previously  loeatofl  by  any 
other  person  or  persons,  iwder  any  law  of  the 
United  States,  or  had  been  surveyed  or  soW  by 
ibe  Unite<l  States,  lli  it  lu  t  -;h<)uld  confer  no 
title  to  such  lauds,  in  opjMjsiiiun  to  the  rights 
acquired  by  such  location  or  purdkase." 

Tbis  i)rovision.  it  is  insistcil.  covers  the  ea<^. 
and  defeats  the  title  of  the  plaintiffs.  But,  it 
must  be  observed  that  a  location,  to  come 
within  the  section,  must  have  l)een  injidc 
under  a  law  of  Uie  United  Stiitea."  Now,  ati 
act  under  a  law,  means  in  conformity  with  it: 
and  unle.ss  the  location  of  the  defenrlant 
have  been  made  agreeably  to  law,  or  the  patent 
were  so  issued,  the  reservation  doea  noi  aHeet 
the  title  of  the  plaintiffs. 

The  holder  ot  a  New  Madrid  certiticate  had 
a  right  to  locate  It  only  on  "  public  lands  whieb 
liad  lieen  authorizcn  to  be  sold."  Peltier's 
bn  aiion  was  made  in  1816,  and  his  survey  in 
IS  IS.  The  location  of  Coontz  was  made  in 
1818,  and  his  survey  in  1818.  At  these  datoi 
there  can  be  no  question  that  all  lands  elaiined 
under  a  French  or  Siianish  title,  which  claim 
had  been  filed  with  the  recorder  of  land  tilk» 
—as  the  plaintiffs'  claim  had  been— were  re- 
Hervcil  from  m\c  by  the  acts  of  Coniiri'ss  atnivc 
stated.  This  reservation  was  continued  up  to 
the  96th  of  May.  18M.  when  It  oeaaed.  nndl  It 
was  revived  by  ih(  A(  t  i»f  the  9tb  of  July. 
1832,  and  was  continued  until  the  final  ooo- 
fimiation  of  the  i>tahiilffs*  title,  by  the  Act  of 
1880.  The  defendant's  patent  wjvj  issued  the 
16tb  of  Julv,  1832.  So  that  it  appcaux  Uat 
when  the  defendant's  claim  was  entered,  sur- 
veyed, and  patented,  the  land  eoveretl  by  it. 
so  far  as  the  location  interferes  with  the  pliunt- 
Iffls'  survey,  was  not  "  a  part  of  the  public  land 
authori/ed  to  be  sold." 

On  the  above  facta,  the  important  question 
arises,  whether  the  defendant's  title  is  not  void. 
That  tbis  is  a  question  as  well  examinHhk  at 
law  as  in  chancery  will  not  im  couiroverte*!. 
That  the  elder  legBi  title  must  prevail  in  the 
action  of  ejectment  is  undoubt<(l  HmI  the 
[  inquiry  here  is.  whether  the  defcniiaut  ha&  any 
I  title,  as  against  the  plalntUEi.    And  ttwe 
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Hfin"  to  he  no  difTlnilty  in  aiiswcrinir  tlif 
318*J  'question,  Uiat  he  has  not.  ilis  loca- 
tino  was  made  on  fauids  not  liable  to  be  ttins 
sppmpriatf^l,  hut  expressly  rc^frvcd;  and  this 
was  the  cum:  when  liis  patent  was  i^ued.  Had 
the  entry  been  mode,  or  the  patent  tnued, 
iftpr  the  2(5lh  of  May,  1829,  when  the  reserve 
tkm  oeaitcU,  and  U  fore  it  was  revived  bv  the 
Act  of  1638.  the  title  of  the  defendant  could 
not  !>e  rontesteil.  Bui  at  no  other  interval  of 
time,  fmm  tlie  location  of  Bell,  until  its  con- 
firmation in  1836.  was  the  land  claimcti  by 
liim  liable  to  In'  appropriated  in  satiafaction  of 
aN«  w  Matlrid  cerliliiaite. 

No  title  can  be  held  valid  which  han  been 
aequin-d  a^^inst  law;  and  such  Is  the  chanic- 
terof  the  defeuilaut's  title,  so  far  as  it  trenches 
on  the  plaintiif'g.  It  has  been  ar^uc>d.  that 
the  first  patent  appropriates  tlie  liuid.  and 
extinguishes  all  pnor  clainw  of  inferior  ditr- 
nity.  But  this  view  is  not  sustainable.  The 
{■uinjr  of  a  patent  is  a  ministerial  act,  wliifh 
BUKt  be  performed  according  to  law.  A  ^)atent 
is  utterh'  void  and  inoperative  whicH  is  issued 
for  land  that  had  been  previously  (iitented  to 
another  Individual.  The  fe<*  having  l>een 
fOled  in  the  patentee  by  tlie  first  patent,  the 
noord  could  convey  no  right.  It  is  true  a  pat- 
ent pomemm  the  hisrhest  verity.  It  cannot  be 
'  ^ntni«li(  trd  or  cxpluined  by  parol,  but  if  it  has 
beai  fraudulently  obtained  or  issued  against 
law  it  li  Toid.  It  would  be  a  most  dangerous 
prineiplf  to  hold  that  a  patent  should  carry 
(he  li^  title,  though  obtained  fraudulently  or 
igdnat  law.  Fraud  Titiatea  all  tranaactfoas. 
It  Bakeavoid  a  jud?ment,  which  is  a  much 
■OK  aolemn  act  than  the  issuing  of  a  patent. 
The  patent  of  the  defendant  haying  been  for 
land  reserved  from  such  appropriation,  is  void; 
»nd  also  the  survey  of  Coontz.  so  far  as  either 
moflicta  with  the  phdntillB'  title.  For  the 
forcgf)in^  re:Lsons.  we  think  the  instructions  of 
tJu;  court  to  the  jurv  were  erroneous;  and, 
eooaequcntly,  the  jii4gnient  mmt  be  i«v«ned 
at  the  defcndanfa  com,  and  a  venire  de  now  is 

awinled. 


This  cnn«*'  f  :ttne  on  tol>e  heard  on  the  tran- 
«-npl  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
•ad  was  arjrucd  by  counsel;  on  consideration 
wherw)f,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Cimilt  Court,  in  this  caus<'  and  the  same 
^  bt-reby  reversed  with  casts;  and  that  this 
•-^Kise  l)e.  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to  ftward 
a  Hhire  ftuia*  (U  now. 

How..  .VI:  s  How.,  r«Hi,  .'cn.  rcRt.  :m.  341, 
'<  .m.  3««:  10  How  ,  .174:  ir>  H«.w..  .>{H;  h»  How., 
M.  aJ7:  21  How..  411:  :{  Wuii„  421;  1«  Wall., 
injWWall.,  «a>.  03.',  tm;  2  otto.  :w;  a  OttO»  SW: 
HOttti.  683:  3  Woods. ;  McAll.,  818. 


3WJ  •LESSEE  OF  Uf)BERT  GRIGNON, 
PtiTiuU  a  GUIGNOX,  AND  iMOUGAN 
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r. 

JOHN  J.  A8TOH.  RAMSAY  CROOKS. 
BOBEBTSTUAliT,  ajjd  LINNS  TliOMi^- 


}fir?ii(/f{n  statute — Jurisdictuin  of  Cmutii/  Court 
(Ujfined — Potcer  to  arder  mde  qf  real  e»taie  of 
deeeaee^l^imtnyiilion  qfJvTuaietionjaftfan- 
0U9  court* — TUte  hlandeonfirmedbgvongreu 

— Eridtnte. 

Ry  a  law  of  Miehiiran.  i)ns.sefl  in  1818,  the  county 
eourta  had  power,  under  certain  c!rcuniAtRnce»,  to 
order  the  sale  of  tlu'  real  estiitt?  of  n  deeeased  per- 
son for  the  pHynient  <»f  debts  and  Irjfiu-le*. 

It  was  for  that  coiirt  todecidt-  npon  the  existence 
of  the  fuets  which  jnive  Jurisdiction,  and  the  cxer- 
ct<K!  of  the  Jurisdiction  warrants  the  presuuiptiou 
that  the  facts  whtoh  were  nceewary  10  be  proved 
were  i»roved. 

The  dUtlnetlon  examined  between  c<»urt8  of  lim- 
ItiHl  Jurl«<liction.  wlici  c  the  record  must  show  tliat 
Jurisdiction  was  l  iirht  full}'  exerciseil ;  uud  courts 
of  grenemi  jurisdiction,  wboro  tbo  record  liciDsr 
silent  u|)on  the  subjeot,  It  wUl  be  presumed  that 
Jurl8<llction  existed. 

A  title  to  land  Iwcoines  a  lejfiil  title  when  a  claim 
is  wnHrmi'd  l>y  ("•mfrn'ss.  Such  cnnllrmatlon  Is  a 
hiifher  evidence  t>f  title  than  a  nateut.  iH-cause  it 
is  a  diroot  s rant  of  tlM»  foe,  whioii  had  been  previ- 
ously in  the  United  States. 

THIS  case  was  brought  tip  by  writ  of  error 
from  the  Supreme  Court  of  the  Territory 
of  Wisconsin,  under  the  25th  section  of  the 
Judiciary  Act  of  1789. 

It  was  an  ejectment  to  recover  certain  lands 
in  the  possession  of  Linns  Thompeon,  the  ton- 
ant  in  poesession,  at  Green  Bay.  in  the  County 
of  Brown  and  T(rrit<iry  of  Wisconsin.  The 
plainlifTs  in  error  were  also  plaintiffs  below. 

Both  parties  derived  title  from  Pierre  Grig- 
non,  deceaw'd.  wlio  was  one  cii^litli  Indian  and 
seven  eighths  Frcncli.  lie  died  in  March,  1823, 
leaving  Robert,  bom  In  1808,  and  Peter,  bom 
in  1805  or  1806,  his  only  children  by  an  Indian 
woman,  to  whom  it  was  alleged  he  had  been 
married.  Th^  made  a  conve^noe  of  (me 
third  of  thclantlstoMoruan  L.  Martin,  by  dc(Hl, 
ITjih  November,  1834,  who,  together  witli  the 
two  sons  of  Pierre,  were  the  lessors  of  the 
plaint  iff  below. 

A  patent  was  issued  by  the  I'nileil  Stales,  on 
the  81st  day  of  DccemlMT,  182!),  10  Pierre  Grig- 
non  and  his  heirs,  reciting,  that  by  the  Hd  sec- 
tion of  the  Act  of  Congre.s.s,  approved  on  the 
21  Rt  of  February,  1828,  Pierre  Grignon  was 
confirmed  in  his  claim  to  the  tract  of  land  con- 
taining 230  acres,  bounded,  &c.,  and  irranting 
said  land  accordingly. 

This  was  the  ca-se  made  out  for  the  plainifis 
in  the  court  below. 
The  defendants'  title  was  this: 
Pierre Orisnion  died  intestate  in  March,  1823. 
lA'tters  of  administration  *upon  his  es  f*;J20 
tatc  were  granted  by  the  judgc*of  probate  of 
Brown  Cotmty,  on  the  21st  June,  1824,  to  Paul 
Grignon,  who  applied  under  the  laws  of  Mich- 
igan, to  the  County  Court  of  Brown  County  for 
power  to  sell  the  real  estate  of  the  deceased. 
The  anthority  was  ^nted  and  the  sale  made, 
undfT  which  the  title  pas,sed  through  Augus- 
tine Grignon,  to  Astor,  Crooks,  and  Stuart,  the 
defendants  in  the  court  below.  The  case  tnm- 
ed  on  the  valiilityof  these  proc<'edings,  to  wliii  h 
sundry  object  ions  WOTe  made.  Before  stating 
them,  It  is  pro]->cr  to  Insert  so  much  of  the  law 
of  Mi<'higan  as  lK»ars  upon  the  v.irious  points. 
Act  July  37,  1818,  sec.  1.  "Be  it  enacted, 
that,  when  the  goods  and  chattels  belong- 
ing to  the  estate  ofnny  j>crson  dccciLscd,  or  that 
may  hereafter  decease,  shall  not  lie  suillcieut  to 
answer  the  jnst  detrts  which  the  deceased  owed, 
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Ac.,  upon  representntion  flK-reof,  and  the 
being  made  to  appear  to  the  Supreme  Judicial 
Cottit,  atanytenn  or  dttiog  of  said  court,  or 

to  the  County  Court  in  the  county  where  the 
deceased  person  lust  dwelt,  or  in  the  county  in 
which  the  real  estate  Ilea,  the  said  courts  are 

severally  and  resi>eciivol}-  Jitiihorized  to  empow- 
er and  license  the  executors  or  admlnintrators 
of  audi  estate,  to  make  sale  of  all  or  any  part 
of  tlip  hotisps,  Innds,  or  tcncrrK-nt'i,  of  the  de- 
ceaM'»i,  so  faraHslmll  Ix;  uectssitry  to  satisfy  the 
just  debts  which  the  deceased  owed  at  the  time 
of  his  death,  ami  Icijiu  ics  ln'queulhed  inandbv 
the  last  will  and  tuHlauiunt  of  the  deceased, 
with  the  incidental  charges. 

"  And  every  pxecufor  or  administrator  hf*in^ 
St)  licensed  and  uulhorixed,  shall  and  iuhv.  by 
virtue  of  such  authority,  muke,  si^n,  and  exe- 
cute indue  form  of  law,  deeds  and  conveyances 
for  such  houses.  &c.,  as  they  shall  so  sell; 
which  instrument  shall  make  <ro()(l  a  title  to 
the  purchaser,  his  heirs  and  assigns  forever, 
us  the  testator  or  intestate,  bein^  of  full  age, 
oT  Kane  mind  and  memory,  in  his  or  her  life- 
lime,  might  or  could  for  a  valuable  oon^idera- 
tion. 

"Pr^jvided  always,  that  the  executor  or  ad 
miniatrator,  lu-fore  sale  be  made  as  aforesaid, 
give  thirty  days'  puUHc  notice,  by  posting  up 
noiilicniions  of  sucli  sale  in  the  township  where 
the  lauds  lie,  as  well  as  where  lUe  deceased 
nenion  last  dwelt,  and  in  the  two  next  adjdn- 
ing  town<ships.  and  also  in  the  county  town  of 
the  county,  &c. 

"Sec.  2.  Whereas,  by  the  partial  sale  of  real 
estates  for  the  payment  of  debts  nr  leL^acies  as 
aforetiaid.  il  often  happoos  that  the  remainder 
tliereof  is  much  injured:  Be  it  therefore  en* 
acted,  &c.,  that  whenever  it  shnll  be  necessary 
321*]  thul  executors  and  udminislrutors*shall 
be  empowered  to  sell  some  part  of  the  real  es 
tate  or  testator*:  or  int(*state<«,  or  for  iruardians 
lo  .Hell  mnw  pari  of  the  real  estate  of  minors  or 
persons  nou  mmpo$  metttii,  for  the  payment  of 
just  debts,  let^icje^.  orta.v<*s,  or  for  the  support 
or  legal  expensei^of  miutJi-s  or  persons  nou  com- 
pot  tuenti$,  and  by  such  partial  sale  fhe  residue 
would  l>o  iireafly  injured,  and  the  same  shall  be 
represented  and  made  tu  appear  to  either  of 
the  aforesaid  courts,  on  petition  and  declara 
tion,  tiled  and  didy  proved  therein  by  the  .said 
execuloi-8,  adniiui.slrators.  or  guardians,  the 
aforesaid  court*  respectively  may  authorize  and 
empower  such  executors,  administrators,  or 
guardians,  «&c.,tosell  and  convey  the  whole, 
or  so  much  of  saM  rial  estate  as  ^hull  Ix?  most 
for  the  interest  and  l»enetit  of  the  purties  con- 
cerned therein,  at  public  auction,  and  good  and 
suffli  ient  deeds  of  convevunce  therefor  to  make 
and  execute:  which  deed  or  deeds,  when  duly 
acknowledged  and  recorded  in  the  registers  of 
deeds  for  tin-  county  where  the  said  real  estate 
liuSt  ahull  omke  a  complete  and  legal  title  in 
fee  to  the  purchaaer  or  purchasers  thereof. 

"Providedthe  said  executors,  administrators, 
«&c.,  give  thirty  day»'  public  notice  of  such  iu- 
tend«i  sale,  in  manner  and  form  hereinbefore 
prescribed. 

"And  provided,  also,  that  they  first  give 
bonds,  with  sufficient  sureties,  to  the  Judge  of 
probate  for  the  county  where  the  deceased  tes- 
tator or  intestate  last  dwelt  and  his  estate  was 
Invoitorled,  that  he  or  she  will  obaerre  the 
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rules  and  directions  of  law  for  the  sale  cf  n  :d 
estate  by  executors  or  administrators;  and  the 
proceeds  of  such  sale,  after  the  payment  of  Just 
debts,  h'tracies,  taxc.  and  just  !'  ht-  for  the 
support  of  minors,  and  other  legal  expeust>ti  and 
Incidental  charges,  shall  be  put  on  Interest,  on 
gmxl  securilie.s,  and  that  the  .«yime  shall  bedift' 
posed  of  agreeably  lo  tJje  rulea  of  law. 

"Sec.  3.  That  every  representation  to  be 
made  as  aforesaid,  shall  be  accompanied  with  a 
certificate  from  the  judge  of  probate  of  the 
county  where  the  dcceaswl  person's  estate  was 
inventoried,  certifying  the  value  of  the  real  es- 
tate and  of  the  personal  estate  of  such  deceased 
person,  and  the  amount  of  his  or  her  just  debts, 
and  al.st>  lii.s  opinion  whether  it  Ik;  necessary 
that  the  whole  or  a  part  of  the  estate  should  be 
sold :  and  if  part  only,  what  part. 

"And  the  said  courts,  previous  to  their  pass- 
ing on  the  said  representation,  shall  order  due 
notice  to  be  given  to  all  parlies  concerned,  or 
their  guardians,  who  do  not  signify  their  aj«ent 
to  such  sale,  to  *show  cause  at  such  time  [*ti22 
and  place  a»  they  shall  appoint,  why  Mieh  li- 
cense sbould(0Ot  bo  ffrantcci. 

"And  in  <»se  any  person  concerned  be  not 
an  inhabitant  of  this  territory,  nor  have  any 
guardian,  a^ent,  or  attorney  (herein,  who  may 
represent  him  or  her,  the  said  justices  may 
cause  the  said  petition  to  l>e  continues!  for  a 
reasonable  time;  and  the  petitioners  shall  give 
persona]  notice  of  the  petition  to  such  absent 
person,  liis  or  her  agent,  attorney  or  iruardian, 
or  cause  the  same  to  be  published  in  some  ono 
of  the  newspapers  in  this  territory  three  weeks 
successively. 

"And  the  said  courts,  when  they  think  it  ex- 
pedient, may  cxandnc  the  said  petitioner  on 
oath,  touching  the  truth  of  facts  set  forth  in  the 
said  peiiiiou,  and  the  circuuistunce.s  attending 
the  same. 

"Sec.  7  That  real  estate  is  and  shall  be  liahle 
to  be  taken  and  levied  upon  by  any  execution  in- 
sulng  u|K)u  judgments  recovered  against  execu- 
tors or  administrators  in  such  rnpac  ity,  being 
the  proper  debtsof  the  ti^taloror  iutcbtate;  ana 
that  the  methml  of  levying,  appraising,  and 
recording,  shall  be  the  snme  as  by  law  is  pro- 
vided respecting  other  real  estat(«  levied  upon 
and  taken  in  execution,  and  may  be  redecmc^d 
by  the  executor,  tidministrator,  or  heir,  in  like 
time  and  manner. " 

Act  to  direct  Descents,  sec.  17.  "Whereas  it 
sometimes  happens,  that  for  want  of  prudent 
management  in  executors,  administrators,  «&c. , 
who  are  empowered  to  sell  real  estates,  such 
estates  are  disposed  of  below  their  true  value, 
to  the  gmit  injury  of  heirs  and  creditors:  there* 
fore  »'very  executor,  aiitninistratnr,  Ac,  who 
may  obtain  a  legal  order  for  selling  real  estate, 
shall,  previous  lo  the  sale,  before  the  judge  of 
probate,  or  M>me  justice  of  the  peace,  take  tlie 
following  oath:  '1,  A.  B.,  do  solemn ly  . swear, 
tliat  in  disposing  of  the  estate  belonging  to 

 .  now  dcceiLsed,  T  will  \w  my  best  skill 

and  Judgment  in  fixing  on  the  time  and  place 
of  sale,and  that  I  will  exert  my  utmost  endeav- 
ors to  dis|x>se  of  the  same  in  siich  manner  as 
will  produce  the  greatest  advantage  to  all  per- 
sons interested  therein,  and  that  without  any 
sinister  views  wllatever.' 

"And  the  said  executor,  a<lmuustrator, 
aball  ntum  to  (he  judge  of  probate  a  certiikMte 
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of  (be  fame,  tuider  the  hand  of  the  justice  be- 
fore whom  such  oath  wm  taken." 

Thf  (Ii  f»'mlan!«  flu  n  called  Chnrlcs  C.  P. 
Aradt  us  a  witucss,  who  testified  lliul  hu  was 
the  judge  of  probate  for  the  County  of  Brown, 
w  l  priKliKMsl  the  record  of  letters  of  adminis 
tfiJioQ  grauleil  by  John  Lawc,  judge  of  pro 
bate  of  said  cnuntv.  to  Paul  Grignon,  on  the 
333*1  2l«t  "day  of  June,  A.  D  1824,  on  the 
eM*le  of  Pierre  Qrienon.  tlet4;ai*td ;  and  also 
the  record  of  the  bond  given  by  the  adminiHtra- 
«fir.  fi]eA  and  approved  by  the  said  judge  of 
proluJt;  OQ  the  21st  day  of  June.  1824,  which 
were  read  in  evidence. 

The  defendants  then  offered  to  rcjifl  hi  evi- 
Jiucethe  followiu;^  txiructorordei  from  a  book 
parporting  to  be  the  book  of  the  mirniies  of  the 
prom-dings  of  the  County  Cmirf  for  ihe  Coun 
{y  of  ];rown.  which  book,  Gardm  r  Childf,  the 
clerk  of  thi^i  court,  testified  that  he  had  received 
as  the  rcron!  of  vnd  County  Court,  viz,: 

"Aia*e>si'>n  ot  ilie  County  Court  for  the 
County  of  Brown,  begun  and  held  althe  town 
shipof  Qreen  Bay,  in  the  school  houee,  on  Tues- 
day, the  tenth  day  of  .JunuHry,  one  thotinanfl 
eight  hundred  ami  twenty  six. 

■  Present:  The  Hon.  James  Porlier,  G/iitf 
Jtuticf,  anrl  John  I>awe,  Esq.;  A»»oci(Uc  Jug- 
tiet.  The  court  was  opened  by  Geofij^  John- 
•toa.  Hheriff. 

"Thepetiliuti  of  Paul  Grignon,  administrator 
ai  the  estate  of  Pierre  Orignon,  late  of  the 
County  of  Brown  (tlecca«e<l).  wa.**  filed  by  his 
lUtomey,  H.  8.  liaird,  praying  r»»r  an  oriler 
from  the  court  to  authorize  him  todi^HMe  of 
the  real  estate  of  »ud  Pierre. 

"In  consideratton  of  the  facts  alleged  in  said 
petition,  and  for  divers  other  good  and  suftl- 
cient  reaiions.  it  is  ordered  that  he  be  empower- 
ed as  aforesaid. 

Miimt*  s  n  ad.  corrected,  and  signed  by  or- 
der of  tlui  oourW 

**ltoBi5RT  Irwin,  Jun.,  Clerk," 

The  rvading  of  which  said  extract  or  order 
in  cviclcncc  Wiis  objected  to  bv  the  lesson  of 
plaint'fT  on  tlic  lt  lund  ihnt  it  (loes  not  app^nr 
that  siirrc  viki»  aus  jKlilion  presented  to  the 
cthirt.  nor  any  certificate  of  tiie  judge  of  pro- 
late certifying  as  to  the  value  <>f  the  property 
and  the  necessity  of  the  sale;  nor  is  there  any- 
thing to  show  the  reasons  by  which  the  court 
eould  be  invested  with  power  to  order  the  sale 
of  the  real  e»tate  of  the  intestate  acconling  to 
the  ."rtatute:  and  that  no  notice  was  given  to 
the  parties  concerned  to  show  cause  according 
to  the  requisites  of  the  statute;  nor  docs  the 
order  spe«-ify  what  lands  of  the  intestate  were 
to  tie  ioM;  which  objectioos  were  overruled  by 
the  eotin,  and  the  laM  extract  or  oid^  was 
n-ad  in  evidence.  To  which  dfldrion  the 
\e>m)i^  of  theplainttfE  excepted. 

The  defendanta  then  offered  In  ertdenoe  a 
bond  and  oath  of  said  administrator  to  make 
^  of  the  real  estate  of  the  intestate  according 
to  the  statute,  dated  and  filed  lo  the  probate 
324*]  office  of  the  20th  of  ♦April,  182R.  which 
wfcfe  objwcied  to  by  tlic  lessors  of  the  plamliS. 
The  objection  overruled  by.  the  court,  who  de- 
cided ifijit  the  "yime  tni^ht  he  read  in  evlih  i)c<'. 
To  which  decision  the  lessors  (»f  the  plainlill 
exct-pted. 

Tf  f  ii  f<  ndants  then  intiodiioed  Hoiiy  8. 

HOWASD  t. 


Baird  as  a  witness,  who,  being  sworn,  says  he 
thinks  the  notice  of  sale  by  toe  administrator 

was  written  and  printed.  The  printed  notice 
is  in  court,  contained  in  a  newspaper  called 
"Michigan  Herald,"  printed  at  Detroit,  in 

seven  weeklv  nurobers,  commencinsi  on  the 
KJlhuf  March,  1828.  and  ending  on  the  26th 
of  April,  in  tlie  same  year.  IMendanis  of- 
fered to  read  the  notice  from  the  pnpers,  and 
to  prove  by  parol  that  notice  of  s.ile  wa.s  also 
^iven  in  writing,  all  whu  ii  .  l  iem  e  wtis  ob- 
jected to  by  Ics-sors  of  phiintitT;  which  objec- 
tion vvjis  overruled  by  the  court,  and  tlie  testi- 
mony admitted.  To  which  decision  the  lenors 
of  the  plaintiff  excepted. 

The  witness  then  testified:  "  I  cannot  state 
that  I  put  up  any  notices  of  .sale,  but  that  I 
drew  ilie  notice.*,  \  am  po.sitive.  I  think,  I  am 
positive,  I  drew  live  copies  of  the  notice  which 
has  Ih-cii  rend  from  the  newspaper.  I  cannot 
say  that  they  were  piit  up  in  the  township  al 
this  distance  of  time — thirteen  years.  I  cannot 
recollect.  There  was  at  that  time  but  one 
township  in  this  County  of  Brown,  and  two 
counties  in  what  is  now  the  Territory  of  Wis- 
consin." 

John  P.  Arndt  was  called  again  br  the  de- 
fendanUt,and  testified  that  be  saw  a  notice  of  sale 

of  lands  of  Pierre  G  riirnon  ;><  )si  i>d  up  in  the  town- 
ship, and  tliinks  it  wub  ut  his  house  in  Qreen 
Bay,  in  the  fore  part  of  the  season  of  ISbMI. 

The  foregoing  testimony  of  the  witnesses, 
Baird  and  Arndt,  was  objected  to  by  lessors 
of  the  plaintiff  at  the  time  the  same  was  of- 
fered. The  oTijection  wan  overruled  by  the 
court,  and  testimony  admitted.  To  which  de- 
cision the  lessors  of  the  plaintiff  excepted. 

The  defendant^  then  offered  in  evidence  a 
deed  from  Paul  Grignon,  as  administrator  on 
the  estate  of  Pierre  Grignon,  decejtsed,  to  Au- 
gUKlin  Grignon.  dated  the  i:Uh  day  of  June, 
A.  D.  1826.  and  recorded  ou  the  5th  of  Feb 
ruary,  IH-is.  in  the  regi.'iter's  office  of  Brown 
County,  in  book  H,  paire  for  and  covfrin^ 
the  land  in  dispute,  which  wa^  objcclcd  to  by 
the  les^sors  of  the  plaintiff  on  the  following 
ground,  viz. : 

1.  No  title  appearcil  to  1m>  in  Pierre  Grignon, 
at  the  time  of  his  death,  or  at  the  date  of  the 
deed,  to  the  lan(U  in  question. 

2.  There  was  no  certificate  of  the  judge  of 
probate,  as  required  by  •the  statute,  to  [*325 
the  County  Court  of  the  necessity  of  the  sale  of 
said  lands  for  the  payment  of  debts,  and  the 
order  for  sjile,  by  the  County  Court,  was  void. 

3.  There  is  no  evidence  on  record  that  tlie 
property  was  sold,  or  ordered  to  Im;  8f)ld,  for 
the  pa\'ment  of  the  debts  of  the  intestate. 

4.  The  sale  was  not  advertised  according  to 
law,  nor  Is  there  any  record  dial  the  Oouuly 
Court  made  any  order  how  the  estate  should  be 
advertised. 

5.  No  order  was  made  by  the  County  Court 

to  .show  cause  why  the  sale  should  not  be  made 
before  granting  the  order. 

In  connection  with  the  above  deed  from 
Paul  Gri^'^non.  the  defendants  ofTered  in  evi- 
dence the  following  license,  the  reading  of 
which  was  objected  to,  on  the  ground  that  it 
could  have  no  ^r<'ater  cfTert  than  the  order 
upon  whicii  it  purported  to  be  lounded,  but 
the  court  overruled  the  obJvQitQii  w<i  permitted 
It  to  lie  read. 
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Tkuuitory  ok  Michigan,  ) 
Jinnm  County,  S 

The  Uai(od  Slates  of  America,  to  Paul 
Grismon.  adiniiilstrutor  of  Pierre  Grignon, 
deceitsecl. 

Be  it  kuown  to  all  whom  il  may  coacem, 
thatat  a  term  of  the  Couuty  Court  of  the  County 
of  Brown,  (  (UiliDUfd  iiii<!  lirUl  at  the  towushiji 
of  GrocQ  Bay,  ou  Tuesday,  Uic  tealli  of  Jan* 
nary,  A.  D.  1826,  before  tbe  Hon.  James 
Porlier,  C/tuf  JunOct:,  and  John  Lawc.  Kstj., 
AMvciate  Jmtice,  Paul  Qrignou,  udmini.Htrator 
of  all  and  Hlngular  the  gomltt.  Ac.,  &c.,  htnds 
and  tuuementM  of  Pierre  Grigium,  dccca'^nl. 
late  of  the  Couuty  of  Brown  aforottaid,  repre- 
aentJi  to  this  court,  then  and  there  In  Mmon, 
that  tlie  Kaid  Plcin-  died  intestate  at  Green 
Bay,  iu  siiid  (?ouiiiv  uf  Biowu,  on  tlie  fourth 
day  of  March.  A.  L).  1823. 

Tliat  at  111!'  time  of  his  ilcath  the  said  Piprre 
was  seized  iu  iiis  ilciucsue  us  of  fee,  iu  and  to 
the  following  tntctH  or  loin  of  land,  situated  at 
Green  Ray  aforesaid.  \o  wit: 

(Ih  ie  fuUwwfj  a  dt'.-i€iiptiou  of  the  land».) 

And  it  has  been  ascLrtaine*!  I)y  the  peti- 
tioner timt  the  gooiis  and  chatkls  belonginj^  to 
the  tKitate  of  the  mk\  decea^cd  are  iusulticient 
to  pay  all  the  just  debts  which  he  owwl  at  tlie 
time  of  Ills  dcatli,  but  that  his  csfad-  will  Ik- 
insolvent,  and  Iherefore  praya  that  leave  may 
be  grantt>d  to  him  to  dispose  of  the  tfttiCla  and 
lotH  of  laud  aforesaid. 

Now,  therefore,  for  the  causes  aforesaid,  and 
336*J  for  divers  other  *good  and  sulllcieui 
rcasontt,  the  court  thereunto  moving*  they  do 
hereby  authorijso  and  empower  you,  the  said 
administialor.  lo  dispose  of  all  llie  rijj:lit,  title, 
and  interest  of  the  deceased,  in  and  to  the 
above  described  tracts  and  lots  of  hind,  in  such 
manner  as  will  best  serve  the  interest  of  all 
concerned  in  said  estate;  requiring  of  you  a 
due  observance  of  the'  statute  in  such  case 
made  and  provided. 

Wn'KKss,  James  Purlicr,  Ch^f  Justice  of  the 
Ckiuniy  Court  of  the  County  of  Brown, 
at  tbe  township  of  Green  Bay,  on  the 
28th  of  Match.  A.  D.  1836. 

RobBBTlRwm,  Jun.,  Clerk,  D.  C. 

The  rnimsel  for  the  lessors  of  plaintiff  there 
upon  requesietl  llie  {  oiirt  to  pive  the  jury  the 
following  instructions,  vi/.  : 

Inslnirlii)n  Isf.  If  the  jury  believe  from 
the  evidence  that  tbe  lessors  of  the  plaiutill  are 
the  helrs-at-law  of  Hem  Grignon.  or  have 
shown  a  reijtilar  ooiivcyauc<*  from  the  lieirs  at 
law  to  liieiuiiclvcs  of  the  premises  iu  quesliun, 
before  the  conimenoement  of  this  suit;  tliat 
then  the  d(  f«  ndants  can  claim  no  title  under 
the  sale  of  ilie  premises  iu  question,  made  by 
Paul  GrignoD,  as  admiuislrator  of  the  estate  of 
Pierre  Grignou.  by  virtue  of  the  order  made 
by  the  County  Court  of  Brown  County,  mmlc 
on  lUdi  day  of  January,  1826;  unless  the  jury 
are  satisded  thai  the  representation  made  by 
the  said  admiui.stretor  to  the  said  court  to  ob- 
tain llic  order  for  license  of  the  said  court  for 
the  sale  of  the  said  iiremises  was  accompanied 
by  a  cjcrliflcato  of  the  judge  of  probate  of  the 
county  \\  li<'re  the  said  d<  (  cnsed  [x-rson's  esfale 
was  luvuntoried,  cortifyiug  the  value  of  the 
real  estate,  and  the  value  of  the  personal  es- 
tate of  the  said  deceaseti  person, and  tliL  im  nil 
of  Ills  just  debts,  and  aLw)  iiis  opinion  whether 


it  be  necessary  that  the  whole  or  a  part  of  the 
estate  should  "be  sold,  and,  if  a  part  only,  what 
part,  as  directed  by  the  third  section  of  an  act 
entitled  "  An  Act  directing  the  settlement  of 
the  estates  of  persons  deceii.sed,  and  for  the 
conveyance  of  real  estate  in  certain  cases."  as 
tulopted  by  the  governor  and  Judges  of  tlie 
Territoiy  of  Michigan,  on  theSTUidayof  July. 
1818. 

Instrtictlon  8d.  That  the  said  order  or  license 

of  the  said  County  Court,   f >  n  ^  li  i  cnle. 

unless  the  siud  court  had  been  furnished  with 
the  said  certificate  of  the  said  judge  of  \\ro^ 
bale,  is  null  and  voifl  a.«5  against  the  heir^  ;.' 
kw  of  Fiarre  Grignon,  who  have  not  act^ui 
esoed  in  ine  said  sale  made  by  the  admlniS' 
trator,  under  and  by  virtue  of  the  said  order. 

*To  the  two  preceding  instructions  [*327 
the  court  dedded  and  directed  the  jury  as  fol- 
lows, to  wit: 

"  Tliu  two  preceding  instructions  are  an- 
swered, as  tlM  County  (x>urt  had  juristrurtion  of 
this  subjeet,  we  are  l»otind  to  infer  that  tbese 
things  were  shown  tit  said  court." 

Instruction  8d.  That  the  said  County  Court 
had  no  power  or  juriswiiction  to  mnk*-  tie*  "-aid 
onier  for  sale,  without  the  said  certiticaie  of  the 
said  judge  of  probate. 

To  which  said  instruefion  the  s:ii(I  rotirt  de- 
rided and  directed  the  jury  lis  follows,  viji. ; 

"The  court  answer  that  the  certificate  of 
the  judge  of  probate  was  not  necessary  to  give 
the  court  jurisdiction.    It  wsis  require<l  as  evi 
derice.  " 

Instruction  4lh.  It  must  apix^ir  affirmatively 
to  the  jury  that  the  said  County  Court,  at  Uie 
time  of  the  mtdwing  the  sidd  order  for  sale  of 
the  said  premises,  had  Ix'fore  than  the  said 
certificate  of  the  said  judge  of  probate  at  the 
time  of  making  the  said  order,  or  granting  the 
said  license  for  the  sale  of  the  premises  in  ques- 
tion, or  the  said  order  for  sale  isyofd  as  against 
the  heirs  at  law  of  Pierre  Grignon.  deceased, 
who  had  not  acquiesced  in  the  sale,  and  tliose 
claiming  under  tnem. 

To  wTuch  said  instruelion  the  court  decided 
and  directed  the  jury  aa  follows,  vix.: 

"This  is  answered.  Hie  judgment  of  the 
Cou nty  Coil rf  having JmisdlctiOD  is  ooncliudve 
upon  this  point." 

Instruction  5th.  Unless  it  appears  afflnna- 
lively  to  the  jury  that  the  said  County  Cotirt 
previous  to  their  passing  ou  said  repn'scni  ulion 
for  the  siile  of  sjud  premises,  ordered  due 
notice  to  be  given  to  all  [>a; ties  conrerne*!,  or 
their  uniardiaub,  who  did  not  siguify  their  as- 
sent to  Hueh  sale,  to  show  cause,  at  .such  time 
and  place  as  the  court  appoint,  wfiy  su*.]i 
license  should  not  Lk;  graulul  agreeably  tu  the 
provisions  of  the  said  third  section  of  said  act 
in  the  first  instniction  referre<l  to  ,  that  then  the 
said  (jrdur  <ir  license  for  side  Wits  void  as  agiiinst 
the  heirs  of  Pierre  Grignon,  wlio  have  not  ac- 
quiesceti  in  such  sale,  and  the  defendants  can 
acquire  no  title  by  virtue  of  the  sale  made 
by  the  administrator,  under  the  said  order,  na 
against  the  heirs-a^law  of  tbe  said  Pierre  U rig- 
non,  deceased. 

T(j  winch  said  instruction  the  court  decided 
and  directed  thcS  jury  as  foiiows,  to  wit: 

'*  This  is  answered.  Wo  state  that  the  County 
Court  having  jurisdielion  on  the  subject,  tbcir 
judgment  is  conclusive." 
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MS*]    *Iastructiou  Utb.  Unless  Ihe  Jury  Ix* 
leve  frnm  the  evidence  Uiat  Uie  said  adnuniK 
tntor,  Ix  fort"  the  sale  of  the  said  premises,  gave 
ibirt^  lUjs' public  uol ice,  by  posting  up  noli- 
ficatKtM  of  duch  sale,  in  the  township  where 
th<-  lands  lie.  as  wi-ll  us  where  thcf^jlid  tl('ceas<Ml 
dwell,   uuil  in  the  two  next  adjoining 
toirmhips.  or  caused  the  printing  of  sucli  noti- 1 
licati<'>nH  for  three  weeks  Riiccessively  In  such  | 
CUettc'ur  newiina{H?r  tut  the  court  who  author- 
ind  tbe  mIb  oraered  and  directed,  the  aaid  stile 
«M  raid  aa  aoainHt  the  heir^  of  the  deceased, 
lad  ttioie  clafming  ttnder  them. 

To  whirl)  said  instruction  the  court  decided 
lod  directed  the  jury  as  follows,  to  wit: 

"This  is  a  fact  for  the  jury,  and  you  must 
fhidtliat  the  advrriisetncnt  given  substantially 
cooiplied  with  the  law,  or  the  sale  is  void." 

faistraction  7th.  That  the  publishing  of  said 
D<iiic<'  of  x\\c  in  a  newspaper,  without  the  order 
or  direction  of  the  couri  who  authorized  the 
■le.  was  a  nnllit^r. 

To  which  said  instnictinn  the  court  decided 
ud  directed  the  juiy  as  follows,  to  wit: 

'*TUt  b  answerea  in  the  affirmative.** 

laslnidiun  8th.  That  it  muHt  appear  afflrma- 
fMfy  HmX  the  admiaistrator,  before  making 
^  of  tbe  said  premises,  did  literally  and  strict- 

Ivoonplv  with  the  prnvisintis  nf  the  said  stnt- 
itfe in  refalion  to  the  pouting  up  or  publishing 
lbs  mid  notice  of  sale,  or  the  said  sale  was  void 
■ssgaiB»t  the  heirs  of  Pierre  Grignoo,  who  liave 
not  acquiesced  in  the  same. 

To  which  said  instruction  the  court  dedded 
in(|  (iin-cletl  the  jury  as  follows,  viz. : 

"A  Mubstanliul  compliance  wiili  the  re<|ui- 
Aesof  the  law  on  this  .subject  is  suilicicnt." 

Instniction  9th.  If  the  jury  believe  from  the 
evidence  that  Peter  ii.  Grigiuui.  one  of  the  les- 
«ra  of  pUintifT,  ia  one  of  the  hcirs-at-Uiw  of  the 
deceased,  and  was  a  minor  at  the  time  of  the 
toaidng  of  th«  said  order  for  sale,  and  at  tlie 
time  of  the  said  .sale,  a  guanlian  should  have 
bwo  appointed  to  represent  him,  according  to 
law;  and  if  no  such  guardian  was  appointed, 
the  laid  sale  was  void  aa  to  liim  ami  those  claim- 
iut  under  him. 

Tt  which  said  instruction  the  court  decided 
lad directiil  the  jury  as  follows,  to  wit: 

"  It  waaoecesBaryand  proper  that,  if  a  minor, 
889*1  l>B  dioald  ve  nonflea  *by  guanlian,  but 
hlhis  Issue  the  presumption  is  tliat  he  was. 
"Ml  is  a  fact  tiiat  lie  might  controvert  on  ap- 


m  10th.  Unless  the  defendants  in 
I  hftve  proven  alhrmatively  to  the  jury 
ttal  tbe  admmlalntor  of  the  said  deonaed 

»"if'!y  (  fjiTipIied  with  all  tlic  provisions  of  the 
kiul  Buauie,  in  obtaining  the  order  for  sale, 
md  in  Dlakini^  the  aaid  sale,  that  the  defend- 
inti  in  this  suit  can  acquire  no  title  to  the  prem- 
iKS  ia  queiitiou  under  said  sale,  as  a^aiu>>t  tbe 
lems  of  tlie  pbiintiff,  if  the  jury  believe  from 
tbe  evidence  that  the  lessors  of  trie  plaintiff  are 
lhahcin-at-law  of  the  said  I^ierre  Grignon, 
dMMiil,  or  derived  title  fiom  theliein  at  law. 

To  wbirh  snid  instruction  the  court  decided 
»Qtl  direcicd  the  jury  as  follows,  to  wit: 

"Answer.  Tlrnt  tlie  court  charge  the  jury 
thai  they  are  bound  to  cf insider,  in  this  collat- 
ersl  iasoe,  tiiat  ihc  judi^ment  or  order  of  the 
Caaatf  Qport  d  Brown  County,  ordering  the 
was  tnada  W§M  aiilftnimt  and  proper  ev- 


ideru-e.  and  that  they  hud  everything  retjuisile 
hi  forc  them  to  atithori/c  them  to  make  the  or- 
der for  the  Side,  and  lliat  the  judiiment  of  that 
court  is  conclusive  until  reven>c<l." 

To  all  which  foregoing  dccisiops  and  an- 
swers, civen  by  the  said  court  to  oiwh  and 
everv  of  the  sai\l  instructions,  and  for  n  fu-sing 
to  gtw  the  said  instnictions,  restH'clively,  as 
the  same  were  asked,  and  to  the  said  cliar^re  to 
the  jury,  and  every  part  thereof,  the  said  lessors 
of  the  said  plaintiff  except,  ami  tender  this  bill 
of  exceptions  to  Uie  ooort  for  itssigmaure,  and 
bill  sealed. 

Andiirw  O.  MiLLBB,  Judge,  Ac.  [l.  a.] 

October  21.  1839. 

Mr.  Choaie  for  the  plaintiffs  in  error. 

Sfri^xru.  Orttteitden  and  Lurd  for  the  defend- 
ants in  error. 

Mr.  thftiite,  for  the  plaintiiTs  in  error,  made 
the  following  points; 

1.  The  piaintLff  couteudcd  first,  and  now 
contends,  that  the  defendants  did  not  offer  com- 
jietcnt  proof,  snllicient  to  show,  even  prhrin 
fiiru'.  that  the  said  County  Court,  under  whose 
alleged  order  the  said  administrator  made  tlie 
sjile,  ever  acfjuin-d  Jurisdiclion  of  tlie  mutter 
in  relation  to  which  it  was  alleged  to  have  made 
the  order;  and  that,  therefore,  tbe  order  was  a 
ntdlity. 

The  jurisdiction  of  that  court  depends  on  a 
law  of  the  territory  of  'Michigan,  made  [*330 
on  the  27th  day  of  July.  A.  1).  1S18  (Laws 
Michigan,  Vol  1.,  p.  '67.)  Hy  thut  law  it  is 
enacted,  in  secUon  1,  that  when  the  goods  and 
chattels  of  a  pei-stm  deceased  shall  not  he  sulli 
cient  to  pay  his  debts,  then,  "  u[K)n  reuresenia- 
tion  thereof,  and  th<  a  n  iM'ing  made  to  ap- 
pear, to  the  Suprenn'  .liuiicial  Court,  f»r  to  the 
County  Court  ui  the  c  ount  v  where  the  dei-casetl 
last  dwelt,  or  where  his  real  estate  lies,"  the  stdd 
courts  an;  authoriml  to  license  the  c.\(!Culor 
i  or  administrator  to  sell  his  real  cistiite,  "so  far 
as  shall  be  necessaiy  to  aatlafy  tile  Juai  debtaof 
the  deceased." 

The  same  law  enacts,  in  section  8,  "tliat 
every  representation  made  as  aforesaid  shall  bo 
accompanied  by  a  certificate  fromlheiudgeof 
probate."  Tbe  contents  of  which  certificate  arc 
particularly  pre*!cribed. 

It  also  enacts  in  the  same  section,  that  "  the 
said  courts,  previous  to  their  passing  on  the 
said  representation,  shall  order  due  notice  to 
he  given  to  all  parties  or  their  guardians,  to 
show  catiae  against  the  granting  of  the  license. 
And  in  c^ise  any  imthou  concerned  1m;  not  an  in- 
iiabitanl  of  Uus  Itepublic.  nor  have  any  guard- 
ian, agent,  or  attorney  fberein,  who  may  rep- 
resent him  or  her,  the  sjiid  justices  may  cause 
the  said  petition  to  be  continued  for  a  reason- 
able  time;  and  the  petitioner  abail  give  peison- 
al  notice  of  the  sjiid  [>etition  to  such  absi-nl  per 
son,  his  agent,  attorney,  or  guardian,  or  cause 
the  same  to  be  nublisiied  in  some  one  of  tbe 
newspapers' in  ihia  territory  three  weelu  auccea- 
sively." 

And  it  enacts,  in  the  first  section,  in  these 

words:  •  I'mvided  alwavs,  that  the  executor 
or  administrator  1x3 fore  saile  made,  give  thirty 
days'  public  notice,  liy  posting  up  notiti<-ntioiis 
of  such  Siile  in  the  township  where  the  hinds  lie, 
as  well  as  where  lhedecea.sed  jK-rson  last  dwelt, 
and  in  the  two  next  adjoining  townships,  and 
also  in  the  county  town  of  the  county." 
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To  prove  the  jurisdiction  an<i  order  of  the 
Court  of  Ooranioii  Pkm,  the  deferdants  offered 
in  cvideiK  (>  mti  c  xinict  from  a  book  inirporting 
to  be  the  ^Hxik  oi  t  lie  minuter  of  the  proceedings 
of  the  Raid  court. 

To  this  the  plaintiff  objected  as  incompetent; 
and  he  couleods  that  it  was  incompetent  and  in- 
admissible ftor  may  imrpoae. 

Isi.  Bccan«v  it  was  not  mch  a  rword.  nor 

Sarcel  of  such  a  record.  iu>  by  the  law  of 
liclugan,  parsed  April  2l8t,  A.  D.  1825,  and 
hy  the  law  of  evidence,  is  competent  and  ad- 
missible to  prove  any  act  of  a  court.  The 
84th  and  99th  Bections  of  that  law  are  aa  fol- 
lows: 

331*]  *An  aet  eoneeminff  the  Supmu  and 

Qninty  Court*  of  Vie  U'rrl(or;j  of  Michigan, 
defining  tftnr  jurisdicOon  and  power* ,  and 
directing  the  pUadingt  and  praehes  (herein  in 
■    certain  c<mn. 

Bee.  %i.  And  be  it  further  enacted,  that  for 
proventlng  errors  in  entering  the  judgments, 
orders  ana  dccn-os,  of  the  Supreme*  uiui  County 
Courla,  the  judges  and  Justices  of  the  said 
courts  rwpecllvely.  before  every  adjourn 
moiit.  (  lUM-  111''  minutes  of  tlieir  proceed- 
ings during  the  precwliog  day  to  publicly 
read  by  the  clerlt,  and  corrected  when  neces- 
sary, rtnd  then  the  same  f»h!i11  b  -  siffiusl  by 
the  presiding  judge  of  the  ssiid  court;  which 
minutes,  sosiffned,  shall  be  taken  in  a  haok. 
and  carefully  preserved  among  the  records. 

Sec.  35.  And  ha  it  further  enacted,  that 
whenever  an}'  civil  cause,  of  whatever  npiture 
it  bf\  shiill  be  flnallv  determined,  the  clerk  of 
any  o(  said  courts  sKtU.  during  the  next  vaca 
tlon,  enter  the  warrants  of  attorney,  original 
writ  or  writs,  declaration,  pleadings,  proceed- 
ings, and  judgment,  in  such  cause,  so  as  to 
make  a  complete  record  thereof,  in  a  separate 
book  to  be  kept  for  that  purpose,  with  a  com- 
plete alphabetical  index  to  the  same;  which 
records,  after  being  examined  and  ( ompared 
with  warrants  of  attorney,  writ  or  writs,  dec- 
larutiou.  pleadings,  proceedings,  and  judgment, 
and  being  found  correct,  shall,  at  the  next 
term.  \yv  signed  by  tiie  presiding  judge  of  the 
court. 

Sec.  70.  And  be  it  further  enacted,  that  this 
act  sliali  take  effect  from  and  after  the  third 
Monday  of  September  next. 

Approved  April  21,  1825. 

The  said  exiruct^d  passage  is  not  signed  by 
the  presiding  judge;  it  is  not.  therefore,  even 
iepillv  authentiaited  mintitoK  of  the  proceed- 
ings of  the  court;  and  if  it  were,  it  is  not  a  roc- 
oid.  or  parcel  of  record,  nor  admissible  in  evi* 
dence. 

2d.  Because,  even  if  it  were  unobjectionable 
in  point  of  formal  authentication,  ft  does  not 

prove,  nor  tend  to  prove,  that  the  court  have 
jurisdiction,  or  tliat  tlie  order  was  made  by  a 
court  having  jurisdiction,  or  that  it  was  an 
order  relating  to  the  lands  descrilved  in  the 
declaration.  It  doeb  not  record  or  recite  the 
making  of  a  representation  by  petition  or  other- 
wise, alleging  any  indebtment  of  the  said 
Pierre,  nor  any  other  ground  for  asking  or 
granting  the  license  on  which  the  court  had 
jurisdiction  to  act.  as  was  necessary  in  point  of 
law.  It  does  not  reconi  or  recite  any  certifl 
cate  of  the  judge  of  probate,  nor  any  notice  to 
anybody,  to  show  cause  against  the  grant  of 


!  the  license,  nor  docs  it  point  out  wltich,  o 
I  how  much,  estate  la  to  be  sold,  aa  was  need 

san^  in  point  of  law. 
•The  District  Ctourt.  however,  ad-  [*33i 

mitted  this  evidence,  and  this  decision  va 
I  erroneous. 

I  Aud  if  the  suid  extracted  piLvsage  be  cnm 
{  pctent  and  admissible  evidence,  the  plaintil 
I  contends,  for  the  reasons  aforesaid,  that  it  i 
wliolly  inoperate  and  ineffectual,  and  insuffi 
cient  in  prove  that  the  court  had  any  jariMlic 
tion  to  act,  or  that  tlie  order  wiw  the  act 
court  luiving  any  jurij>diction,  or  that  ii  wa 
of  any  legal  validity  or  effect  whatever,  o 
communicated  any  authority  wiiatever  toth 
admini.strator. 

Tlie  District  Court  decided  aji;ainst  the  prop 
caition,  and  that  decision  wtts  erroneous. 

8d.  He  contends  that  the  paper  piirportin 
lo  be  a  license.  issue<l  by  the  clerk  of  the  sai 
court,  was  incompetent  and  imutmisaible  n 
evidence;  and  thai,  if  competent,  it  was  in 
efTectunl,  and  communicated  no  authority  % 
the  admioistrator. 

It  is  not  a  record,  nor  evidence  of  any  fad 
It  is  not  siirned  by  tlie  presidinir  ju'^tice.  It  i 
not  recorde<l.  It  is  the  mere  act  of  the  clerk  i. 
vacation.  It  presupposes  and  renuires,  as 
condition  of  auinissibility  and  valiaiiy.  a  vdi) 
order  of  a  court  having  jurisdiction,  of  whicl 
there  is  no  evidence. 

It  wa<»  not  issued  nor  mnde  during  a  sessio 
of  the  court,  yet  the  District  Court  adroitte< 
this  evidence,  and  declared  it  to  lie  effectua 
and  sufficient  to  prove  jurisdictioin. 

This  decision  vim  erroneous. 

4th.  The  plaintiff  contends,  that  even  if  th 
evidence  aforesaid  \va««  competent  nnd  ; 
missible,  and  even  if  it  were  sufficient  to  sh<>H 
prima  facie,  that  the  court  ever  hadorbegk 
to  hnve  jurisdiction,  yet  that  it  wa**  compettt 
for  him  on  the  trial  to  encounter  it  by  proo^ 
that  no  ccniticnte  of  the  judge  of  probate  wa 
furnished  to  the  said  court:  that  no  notice  w; 
ordered  by  the  court,  previous  to  the  makin 
of  the  alleged  order  of  sale,  to  any  persa 
to  show  cause  a^inst  the  grant  of  the  licen<«4 
or  that  an  application  for  leave  to  sell  w; 
[>endin:x;  that  no  notice  was  given  to,  or  ha 
by  cither  of  the  heirs  of  said  Pierre,  or  anyoc 
acting  for  them,  that  such  application  ws 
jK'nding;  that  one  of  the  heirs  was  a  minor  t 
the  time  of  the  sale,  and  liad  no  guardian:  an 
that  proof  of  these  facts,  or  of  dther-of  then 
would  have  disproved  or  put  an  end  to.  ta\ 
ousted  the  jurisdiction  of  the  court,  and  woui 
have  shown  in  point  of  law  that  the  order  i 
sale,  and  the  alleged  liccnw.  were  wholly  i] 
valid,  and  ineffectual  and  inoperative. 

*But  the  said  District  Court  decided  r«83: 
tluU  the  judgment  or  nr^^f  r  of  the  Count 
Court  was  conclusive  evidence  of  the  jurisdi 
(ton  of  the  court,  and  of  all  proofs  and  thin: 
necessary  to  the  makintr  of  the  "^aifi  order  \ 
sale,  and  is  a  valid  and  effectual  order  of  sal- 

This  decision,  the  plaintiff  oonlenda^  w\ 
erroneous. 

5th.  The  plaintiff  contends  that  in  order' 
jrtve  to  the  administrator'a deedany leg*!  valii 
ity  and  effect,  it  was  necessary  to  prove  \hi 
notice  of  the  notifications  described  and  r 
(juired  in  the  said  1st  section  of  the  laws  i 
Midiigan*  and  tliat  the  evidence  to  prove  tfa 
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if  B»inl's  snil  Arrult,  wa«  incompetent  and 
*hoUj-  msufticicut  for  tiie  purpo(H>.  And  be 
*  utendfl  thai  the  dedahuiB  ox  the  District 
^  uri  upon  this  matter  were  erroneoiiB  on  sev- 

I.  Id  a  iiiii'iin^incompi'tciit  |>rQof. 

'I  la  deciding;  ns  mafti-r  ut  law  a  mere  point 

f  '>^i•Jence,  to  wii;  ihul  the  proof  aforw*aid 
^aHished  a  MutHtauliat  compliance  with  the 
kv.  vaslvHil  of  declaring  to  the  jury  what  the 
iwnijuifKd  to  have  done  :  and  thcu  submilling 

i>  iue^ion  of  fact  and  OTidenoe  to  the  joiy 
vinfibtxii  hH'l  bcf'n  done. 

Id  refusal;;  to  in>*lnict  the  jur^'  that  the 
;hi:ni-<lnilor  must  lili  vallv  strictly  Li>in- 

M  villi  the  provisions  oif  ihe  fetatute  in  the 
■tfler.  by  post  in;;  up  notiflcatioiM,  and  in- 
<njtiin)r  them  that  a  -ulwlanlial  coiiiiiliaiKe 
ti»e  requests  of  the  law  was  Muttictcnl. 
9i^imt  imtniciiti^  them  what  acts  would  con- 
.tc  a  hubsranli  li  t  i>mpliance  tlu  rrwlth. 

'T>^  Tbe  pUuntifl  coQteuded  at  the  trial,  and 
<«uitcBd9  hm,  that  the  lands  r.lairocd  in  the 
.  'i'fl  could  not  Uignll}-  hv  .-old  by  the  udminis- 
^  H'  under  any  order  or  judgment  of  any 

iTt.  m  the  real  estate  of  Pierre  Grienon,  for 
<i-  paym'  iif  of  bin  debi^.    And        flic  patent 
perfect  title  to  plaintill  H  ie.ss«)rs. 

The  law  of  Michigan  above  referred  to.  and 

■  [nrt  ^el  fnrfh,  authorizes  fhr  sali-  of  lln* 
f ^tscp,  liuid^  <»r  lenemontM.  of  tlx-  deceiwed.  ' 

lu-  t^tate  in  question  ynv*  noi  swU.    The  title 
P'xrrv  Griznnn  at  lii-  dralli.  if  any.  wa« 
t'iiiaUe  oniy.  rta^tiu}:  on  Uie  pieit-surc  or  justice 
ipfnmmcnx.  nw\  could  not  be  taken  iu  e\ 
uiiuu  or  <  .M  for  his  d(  bts.    Tin;  patent  of 
I>wmber,  1821*,  vci»tetl  die  (iile  direclly  in 

■  r  lietr^  But  the  Diatrlct  Cour(  decided 
^Vnrjte. 

Tth,  The  pl.ontijr  i(>iiku<l>  ihul  il  the  license 
Msay  e(Tei-t.  it  proven  that  the  administrator 
r;jruK:nte<l  that  tii.  said  Pierre  was  seizcil,  at 
ir  lime  of  hia  ticaiii,  aw  iu  hi»  demesne,  as  of 
fee  of  the  ^leatate  claimed  iu  the  action ; 
iai  ibe  sail!  representation  was  untrue:  that 
ii  urder  of  sale  wa.H  founded  in  part  uixm 
tit  rppn^entation.  and  afflrniH  it;  and  is  for 
tii  cause  err<>n4>ouM  aud  invalid,  and  does  not 
]|  port  the  administrator's  deed. 
V^Mrr.  L/inri  and  Crittenden,  for  the  defend- 

ID  error,  made  the  following  points: 
I  By  the  Act  of  Michigan  ofJuly  87,  1818. 
rCoanly  ('<»art  f»f  lirowii  County  had  imis- 
to  order  tiic  nde  of  Ibe  landit  of  an  in- 
for  payment  of  debts,  whenever  the 
•■!*i»n<i  c-hatleU  sliould  not  be  sufficient  to 
mwts  the  fiacne :  and  hucb  juriadicUon  Wiu»  to 
»  iwniwuJ  upon  represeniatkMi  of  sucb  In* 
^  >  my.  :iBd  the  flame  heing  made  to  appear 
'  iht  {bounty  Court. 

IL  Iki  cooft  thiia  having  jurisdiction,  the 

4M  of  evi«icM*  <  lio'.vever  necessary  and 
■cslial  that  ev  idence,  to  warrant  ilMonler,  wa8 
netf  emnr:  and  it  cannot  be  shown  by 
tiBfj-rs  to  the  order,  to  nvertiJMf  Die  title  of 
tmdmmt.  The  order  canuul  lx>  im|H.'ached 
altfcfilty. 

The  li<T  n*'c  '.vfiM-h  i?  Ihe  order  exempli 
d  fur  tile  |>uiclux^r*K  protection,  aud  tlie 
hiitui,  AtlW  mmry  fact  on  which  the  juriK- 

■^!i>u  of        f^vin  rests,  and  yhfw  ■^uih  an 
court  wuu  by  law  uuihuriml  to 
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4.  The  jiiri^diclion  l)eing  shown,  nnf  only  in 
the  order  uaiiu(>cachable  eollateraiiy  for  errors 
in  making  it.  but  every  proper  requisite  to  the 
act  of  juriMlicIion  is  to  Ikj  presumed  as  n  ron- 
clui^iou  of  law;  and  it  is  lo  be  presumed,  in 
every  collateral  suit,  that  there  was  no  error  or 
irregularity;  no  want  of  citation*  notice  or 
evidence. 

5.  There  is  no  express  saving  of  the  rights  of 
infants.  The  statute  auUiorizes  the  sale  as  a 
proceetlingi/t  rem.  The  lands  were  liable  to  l>e 
sold  under  judgments  recovered  agiunsi  the  ad- 
ministrator for  the  intestate's  debt,  so  that  the 
sale  by  the  administrator  was  merely  a  conver- 
sion from  re;il  lo  perscnial  twtate;  in  reference 
to  the  sale  of  which,  in  citiier  mmle,  he  was 
accountable.  There  is,  therefore,  no  srround  to 
inipcarli  flie  order,  on  Ihe  snjtposition  lliat 
infants  were  interestc<l,  aud  w^cre  not  notified, 
even  if  such  supposition  was  not  precluded  by 
the  presumption  of  law. 

6.  Tiio  acts  iu  pais,  after  the  order  of  sale, 
were  left  by  the  court  to  tie  found  by  the  jury, 
eorsidcring  all  the  evidence.  Snch  act,';  could 
not  be  required  to  be  eslablishcd.atthedi^taace 
of  thirteen  years,  except  by  showing  a  mibstan- 
tial  complianee  with  the  law.  *A  sub  f*3JJ5 
siantial  compliiuicc  is  all  which  is  at  any 
lime  nocessaiy  in  cartymg  out  a  sale  by  order 
of  a  court. 

7.  The  plaintiff  did  nut  attempt  by  any  (evi- 
dence directly  to  impeach  the  proceed ings,  by 
showinir  want  f>f  notie<',wanl  of  evidence. want 
(tt  sirit;l  <*iiiformity  to  law,  although  Paul 
Grignon,  the  administrator,  and  Augustine 
(lli"rnon.  the  pureliiuser.  iiad  both  united  to 
defeat  the  s;ile  un<ler  the  (»rder  liy  a  .^ubmjuent 
conveyanir.  and  wc  ic  both  prmbiciMl  as  wit- 
ru-sses  for  the  plainlilT.  'I'lie  plaiiittfT  TJiust 
Ihen'fore  fail  if  llu;  onler  uiid  license  atre  evi- 
dence at  all,  although  not  concluKive:  as  a  pre- 
sumption  stibjecl  In  ( (iiilradietion.  it  nuist  l)e 
taken  jtguiuhl  ihi'  plaiulilT.who  might  contnulicl 
it  if  false,  and  does  not. 

8.  The  interest  of  Pierre  Grignon  In  these 
lands,  at  the  time  of  his  death,  was  an  interest 
existing  at  the  date  <»f  the  Act  of  Congress  nf 
February  21,  1823.  and  so  liable  to  h<'  sold  by 
his  administrator,  as  goofls.  chattels,  lands,  or 
tenements.  The  purchaser,  by  thf  adminis- 
trator's sale,  acquired  as  good  a  title  as  tike  in- 
testate could  in  his  lifetime  convey  for  a  valn- 
able  consideration. 

Tilt  patent  issued  after  his  death  enured  to 
the  benefit  of  his  assigns,  the  defendants  de- 
riving their  title  under  him. 

Numerous  authorities  were  cited  by  the  coun- 
sel upon  eachslde.ln  suiiport  of  their  respective 
points:  but  the  re|>orler  was  necessarily  alisenl 
during  the  argument  of  the  cause,  and  is  there- 
fore unable  to  die  them. 

.Vr.  Jiuiiee  Baldwin  delivered  the  opinion 
of  the  court: 

This  ca'^e  com(\'!  here  on  a  writ  of  error  from 
the  Supreme  Uourl  of  the  Territory  of  VViscou 
sin,  the  premises  in  controversy  were  formerly 
owned  by  one  Peter  Grignon,  to  whom  fbcy 
were  coulirmed  by  an  Act  of  Congress,  j»aAs<'<l 
21st  February.  1823.tolje  found  in  8  Story's  Laws 
1877.  He  died  in  M  ^rch  followioLr.  intestate, 
indebted,  and  ieuviiig  two  sons  who  are  lessors 
of  the  plainUlf,  one  bom  in        the  other  in 
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1806.  Thej  eonvvred  one  third  to  Martln^fhe 

Otlicr  Ips^  tr.  in  The  Irasors  claim  aa 

bcirfi  iit  law  oJ  Peter  Grigunn.  and  ihecoavcj- 
fluce  from  them  to  Martin. 

In  1824.  letters  of  atlininisn  itirtn  nn  the 
eRtate  of  Peter  Grigiin  were  duly  graoied  lo 
Paul  Griffnon,  the  brother  of  the  tle<'eased.who 
enve  bond  for  the  performance  of  the  tnist.  ac- 
cording to  law.  In  January,  1826,  he  proMMited 
hte  petition  to  the  County  Court  of  Hrown 
''  >Mntv,  then  in  the  Territory  of  Michigan, 
iiiiO*]  praying  for  an  "order  from  the  court 
to  authorize  him  to  dispose  of  the  real  estate  of 
the  m'u]  Peter,  which  was  granted,  a  license 
is.sued  to  the  admiuistrator  to  .sell  in  March, 
1826.  A  sale  was  accordingly  made  to  Augus- 
tin  OrigDon,  to  whom  a  deerl  was  cxecuteflby 
the  administrator  in  June,  1826,  and  duly  re- 
corded. The  defendants  claim  title  under  ibis 
sale,  by  sundry  mesue  oouveyaiicea  from  the 
purchaser. 

The  law  of  Mieliigan  is  si-t  forth  in  the  etste- 
meot  of  the  cobc  by  the  reporter. 

In  the  County  Court  the  following  proceed- 
ings were  had : 

"Ataaeasion  of  the  County  Court  for  the 
County  of  Brown,  begun  and  held  at  the  town- 
Rhlp  of  Green  Bay,  in  the  adiooi-liouse,  on 

Tue«iday,  the  tenth  day  of  January,  one  thou- 
Jiand  eight  hundred  and  twenty-six. 

"Present:  The  Hon.  .lames  Porlier,  Chief 
Juntire,  and  John  Lawe. Esq.,  Associate  Justice. 
The  court  was  opened  by  George  Johnston. 
aherifT. 

"The  petition  of  Paul  Grignon,  administra- 
tor on  the  estate  of  Pierre  Grignon.  late  of  the 
County  of  Brown  (d(  <  eas< d),  was  tUed  by  his 
attorney,  II.  S.  Baird,  praying  for  an  order 
from  the  court  to  authorize  him  to  dispose  of 
the  real  estate  of  said  Pierre. 

"In  consideration  of  the  facts  alleged  in  said 
petition,  and  for  divers  other  eood  and  suffi- 
cient reaMHiH.  it  ia ordered  that  fie  lie  empower" 
ed  as  aforesaid. 

''Minutes  r«id,  corrected,  and  signed  by 
order  of  the  court. 

Robert  Irwix,  Jun.,  Clerk." 

Tebritory  of  Mienifj.iN,  ) 
Bn)wn  County,  f 
The  United  Slates  of  America,  to  Paul  Grignon, 

administrator  of  Pierre  Grignon, deceased. 

Be  it  known,  to  all  whom  it  maj'  concern, 
that  at  a  term  of  the  County  Court  of  the  Coun- 
ty of  Brown,  continued  and  held  at  the  town- 
ship of  Orcen  Bay.  in  said  county, on  Tuesday, 
the  tenth  day  of  I  inuarv.  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  twenty- 
six,  hefore  the  Hon.  Jam««i  Porlier,  Chief  Jun- 
(ic< .  ;ind  John  Lawc.  K^-tj..  A.-sociaie  .Tustie*', 
Paul  Urignon,aduiinistrutor  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits,  lands 
and  t(  nmu  nts  of  Pierre  Grignon.  d  r  ■  ised.late 
of  the  County  of  Brown  afor^aid,  represents 
to  this  court,  then  and  there  in  session,  tint  the 
said  Pcirre  die<l  inti'*^lati ,  at  Green  Bay.  in  said 
County  of  Browu.on  the  fourth  day  of  March, 
A.  D.  1K23:  that  the  time  of  bis  death,  the  said 
337*1  *Pierre  was  seized  in  bin  demesne  us  of 
fee  in  and  to  the  following  tracts  or  lots  of  land, 
situated  at  Green  Bay  aforesaid,  to  wit: 

Lot  number  three,  on  tlic  east  side  of  Fox 
liiver,  bounded  north  by  land  claimed  by 
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the  estate  of  DomeUle  Longevin,  south  b; 

Augustin  Orijrnon,  and  four  nnd  a  half  arpeiit 
in  front,  and  eighty  arpeuU  rear. 

Also,  lot  number  five,  on  the  same  side  o 
said  river,  bounded  north  by  Augiistin  On;j 
uou's  claim,  and  south  by  land  claimeil  iiirji 
occupied  by  John  La  we,  Esq.. being  four  am 
and  sixteen  feet  wide,  and  exteoding  fasd 
eighty  acres. 

Also,  lot  number  time,  in  dispute  betwee 
said  deceased  and  George  .Tohnston.on  the  wp- 
side  of  said  Fox  River,  lately  oct  upitd  by  m 
George  Johnston,  bounded  north  by  liora 
Grignon,  and  «outh  by  land  of  said  deceasMX 
being  eight  chuins  and  si.xly  two  links  wi(i< 
and  eighty  arp<'nt.s  deep. 

Also,  lot  number  four,  on  the  same  8ide< 
said  river.bouuded  north  by  the  last  mentions 
claim,  and  south  bv  land  claimed  by  Job 
Lawe,  Esq.,  bein^  eight  cIlhIus  and  fifty  link 
wide,  and  extending  back  eighty  arpcnts. 

And  that  it  has  Ixen  ascertained  by  the  pet 
lioner  that  the  goods  and  chattels  bcfonpiiiir  i 
the  estate  of  the  said  deceased  are  insuflicioi 
to  pay  all  the  just  del)ts  which  he  owed  at  tl 
Ume  of  his  d^th,  but  that  the  estate  will  bei 
solvent;  and  therefore  prays  that  leftve  may  1 

g-antei1  hirn  to  dispose  of  the  tracts  and  lots  i 
nd  aforesaid. 

Now,  therefore,  for  the  causes  afnrendd.ai 

for  divers  other  good  and  sufflrient  roa!^nns,tl 
court  thereunto  moving,  they  do  hereby  auiln 
iee  and  empower  you,  tberaki  administmtcir, 
dispose  of  all  the  ri<rht.  title, and  interest  of  t! 
deceaKcd  in  and  to  tiie  above  described  im 
and  lota  of  hind  in  such  manner  as  will  best  srr 
the  interest  of  all  eonrerned  in  said  estate.  I 
quiring  of  you  a  due  olM>erv  ance  of  the  state 
in  such  case  made  and  provided. 
Witness,  James  Porlier,  Chief  Jus fu-f  of  i 

County  Court  of  the  County  of  Brown. 

the  townsliiji  of  Green  Bay,  on  the  Si 

of  March,  A.  D.  1826. 

Robert  Ihwin,  Jun.,  Clerk  B.  C. 
At  the  trial  numerous  questions  of  evidejt 
arose,  and  mnny  in<strnetion«5  were  askcrl  of  t 
court,  lo  whoHe  opinion  the  plaint  iffa  cxcepK 
but  we  do  not  deem  it  necessary  to  notice  tlu 
in  detail,  as  in  our  opinion  the'whole  tnt'ri!« 
the  controversy  depend  on  one  *single  [*3f 
question,  had  the  ('ounty  Court  of  Bro' 
(bounty  jurisdiction  of  the  subject  on  whi 
they  acted? 

luiisdiction  has  been  thus  defined  by  t 
court. 

"  The  power  to  hear  and  determine  a  c  uirs 
Jurisdiclion;  it  is  corain  jmh'-t  whenever  a  ct 
19  presented  which  brings  this  power  ir^fn 
tion;  if  the  petitioner  presents  such  a  tiwj 
Ids  petition,  that  on  a  demurrer  the  court  woi 
render  a  judgment  in  his  favor,  it  b  an  t 
doubted  case  of  jurisdiction;  whctlier  on  an  i 
swer  denyini:  and  puttiuL'^  in  is^ue  the  Hlletnitii 
of  the  petition,  the  petitioner  makea  out 
case,  Is  tlie  exercise  of  jurisdiction,  ocmfvr 
by  the  filinij  a  petition  ronfuining  all  the  r 
uifiitcs,  and  in  the  manner  required  by  lai 
(6  Peters.  709.)  Any  movement  by  a  cour 
neecwarily  tlie  exercise  of  j\iri<di»^tti >ii :  5i<i, 
cxertise  any  judicial  jjower  over  the  i>ubt 
matter  and  the  parties*  the  question  Ir  wIm^I 
on  the  rnse  before  a  court,  their  action  i--  ji 
cial»  or  extrajudicial,  with,  or  witlnmt 
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lolbority  of  Ihw,  to  render  a  jiulprncnt  or  de- 
cree upon  the  ric:ht!»  of  the  litigunl  parties.  If 
Ike  liw  eonfers  the  power  to  render  a  judgment 
ordfcrpe,  then  the  court  has  jurisdiction,  what 
shall  be  adjudged  or  decreed  between  the 
parties,  and  with  which  is  the  right  of  the  ciihc, 
tt  todidal  action  by  hearing  and  detenniniog 
it*  as  Peters.  718;  8.  P.,  8  Peters,  305.)  « 
i«  a  caiK  of  judicial  cognizance, and  tha  proceed- 
iB0  are  judicial.  (12  Peters.  623.) 

This  the  line  which  denotes  jnriMliction 
lod  \U  excrcist'.  in  cases  in  fMr/uju/im,  where 
there  are  advene  parties,  the  courl  must  have 
ro«tr  tffer  the  subject  matter  and  the  partlea: 

liut  <»n  a  pn>c<  »HUni;  to  wll  the  real  estate  of  an 
iadebled intestate,  there  are  no  adversary  parties, 
the  proee«dlii^b  in  rem,  the  administrator  rep- 
'vj/'nts  the  land  (11  S.  &  R..  432);  they  are 
■oaiognus  to  proceedings  in  the  admiralty,  where 
Ae  only  question  of  jurisdiction  ia  tlw  power 
•f  the  court  over  the  thintr.  the  subject  matter 
>>efore  them,  without  regard  to  the  persous 
vbo  Wfkj  have  an  interest  in  it;  all  the  world 
HTP  parfifi'  In  the  Orphans'  (\iurt,  and  all 
njurtA  who  have  i)ower  to  sell  the  estates  of  in 
Mates,  their  action  operalee  on  the  estate,  not 
■n  the  heir?<  of  the  intestate,  a  ]Mirchaser  claims 
not  ibeir  title.  1ml  one  paramount.  (11  S.  &  K.. 
4M.)  The  estate  passes  to  him  by  operation  of 
law.  (11  S.  R..  428.)  The  sale  is  a  pnx-eed- 
iz^  in  rrm.  to  which  all  claiming  uncier  the 
ifltestate  are  parties  (11  8.  &  R.,  429),  which 
Amcte  the  title  of  the  deceased.  (11  8.  &  R, 

the  juriadielion  of  such  courts  is  irresficct- 
339*]  ive  of  the  parties  in  *interest, our  in<niiry 
^  thit!.  COM!  Ls  whether  the  County  Court  of 
Brown  County  had  power  to  act  in  the  estate 
rf  Peter  Grignon,  on  the  petition  of  the  atl- 
ttitUtraior  under  the  law  of  Mlcliignn,  provid- 
rag  thai  where  the  goods  and  chattels  of  a  de- 
eedent  are  not  sufficient  to  answer  his  just  debts, 
<*>  representation  thereof,  and  the  same  being 
-vie  to  appear  to  the  County  Court  where  he 
<i*eU,  or  where  his  real  estate  lies,  it  may 
Boenae  the  exeeiilor  or  administrator  to  malic 
sue  of  ao  mudi  as  will  aatiafy  the  dehta  and 


'  Ifo  edier  requisites  to  the  jurisdiction  of  the 

^rrunty  Court  are  prewTibcd  than  the  death  of 
r-tgnoo,  the  iosufficieocy  of  his  personal  estate 
pay  his  debts,  and  a  representation  thereof  to 
County  Court  where  he  dwelt  or  his  real 
«^u&e  was 'situate,  making  these  facts  appear  to 
the  eomt.  Their  decision  was  the  exereise  of 
*'iT;s<3irtion,  which  wji-s  conferred  by  the  rep 
Tocataiiop,  for  whenever  that  was  before  thoi 
•snrt,  they  must  hear  and  determine  whether  it 
tnie  or  not .  it  was  a  subject  on  which  there 
supti  hn  judicial  action.    The  record  of  the  j 
CMBty  Goort  shows  that  there  was  a  petition  I 
'^VTt^ntin'T  sj>me  facts  by  the  administrator, 
-*tio  prayed  an  order  of  sale;  that  the  court . 
took  MMtMls  which  were  alleged  in  the  p<'ti- 
''■^m.  Into  con«i<lf  ralion ;  and  for  these  and  divers  ' 
i  urr  eood  reasons  ordered  that  he  be  em- 1 
p^nneMflvMlL  It  did  tlien  appear  to  the  court 
S  a  then*  were  facts  and  reasons  before  them  ' 
'  -  irh  lirought  their  power  into  action.and  that 
'  waa  MMiseti  by  granting  the  prayer  of  the 
i»^WkmrT.  and  the  decree  of  the  court  does  not 
'P^^J  ^  facta  and  reasons,  or  refer  to  the  • 
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the  judicial  eye:  they  must  have  been,  and  the 
law  presumes  that  they  were  such  a.s  to  justify 
their  action.  (14  Peters.  458.)  But  tliough  the 
order  of  the  court  «ts  forth  no  facts  on  which 
it  was  founded,  the  license  to  the  administrator 
is  full  and  explicit,  showing  what  was  consid- 
ered and  adjudicated  on  the  petition  and  evi- 
dence, and  that  every  requisition  of  the  law 
had  been  complied  with  hHpfore  the  order  was 
made,  by  proof  of  the  existence  of  ali  the  facts 
on  which  the  |>ower  to  make  It  depended.  (8 
Petei-s.  '202;  2  Peters,  1«5.)  We  all  know  that 
even  in  the  old  States,  the  records  of  these  and 
simitar  proceedings  are  very  Imperfectly  kept, 
that  where  it  con.sists  of  fieparatc  pieces  of 
paper,  they  are  often  mislaid  or  lost  by  the 
carelessness  of  clerks  and  thehr  frequent  changes ; 
rcirtilar  entries  of  the  proceedings  arc  not  entered 
ou  the  docket  as  in  adversary  cases,  nor  are  the 
facts  set  forth  in  the  petition  entered  at  large; 
and  it  is  no  matter  of  surprise  that  in  so  new 
and  remote  part  of  the  country  as  *the  [*340 
place  where  these  proceedings  were  had,  this 
slate  of  things  should  exist.  S'or  is  it  necessary 
that  a  full  or  perfect  account  should  appear  in 
the  n  cords  of  the  contents  <si  pnpers  on  flles,or 
th<  ju<igment  of  thecourlon  matters  prelimi- 
nary to  a  final  order;  it  is  enough  tliat  there  be 
something  of  record  which  shows  the  suhject 
matter  before  the  court,  and  their  action  upon 
it.  that  their  judicial  power  arose  and  was  exer- 
cised by  a  definitive  order,  sentence,  ordecfee. 
(2  Peters.  165.)  The  petition  in  the  present  ca.se 
called  for  a  decision  of  the  court  that  the  facts 
reprunrnted  did  or  did  not  appear  to  them  to  be 
sufficiently  proved:  they  decided  that  they  did 
so  appear,  whereby  their  power  was  exercised 
by  tlie  authority  of  the  law,  and  it  became  their 
duty  to  orfler  the  sale,  unless  in  a  case  under 
the  :3d  section.  The  subsequent  provisions  of 
the  act  of  Michigan  relate  exclusively  to  acts 
and  proceediuffs  in  the  execution  of  the  order 
of  safe,  or  are  directory  to  the  administrator  to 
accompany  the  representation  with  a  certificate 
of  the  judge  of  probate,  and  to  the  court,  lie- 
fore  passing  on  such  representation,  to  order 
notice  to  be  given  to  the  parties  concerned,  to 
show  cause  why  the  license  should  not  be 
granted ;  but  these  provisions  do  not  affect  the 
jurisdiction  of  tlie  court;  they  apply  only  to  its 
exercise.  After  the  court  has  passed  on  the  rep- 
resentation of  lite  administnttor,  tlie  law  pre- 
sumes that  it  WHS  accompanied  by  the  certificate 
of  the  judge  of  probate,  as  that  was  a  requisite 
to  the  action  of  the  court;  their  order  of  sale  is 
evidence  of  that  or  any  fact  which  was  ncces 
sary  to  give  them  power  to  make  it,  and  the 
same  remark  applies  to  the  order  to  give  notice 
to  the  parties.  This  is  a  familiar  principle  in 
ordinary  advers>ary  actions,  in  which  it  is  pre- 
sumed, after  verdict.that  the  plaintiff  has  proved 
every  fact  which  is  indi^I1rnsu!)l('  to  his  recovery, 
though  no  evidence  appears  ou  the  record  to 
diow  it :  and  the  principle  is  of  more  universjil 
application  in  pnicecdings  in  rem  after  a  final 
decree  by  a  court  of  cora|H>tent  jurisdiction  over 
the  subject  matter. 

The  granting  the  license  to  sell  is  an  adjudica- 
tion upon  all  the  facts  necessjiry  to  give  juri.H- 
diction,and  whetlier  they  existed  or  not  is  wholly 
immaterial. if  no  appeal  is  taken;  the  rule  is  the 
same  whether  the  law  gives  an  appeal  or  not ; 
If  none  is  given  from  the  final  decree,  it  is  con- 
Mi 
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elusive  OD  all  whom  it  couceros.  The  record 
in  4|lMo1ute  verity,  tooootntdtct  which  lh«re  om 

l)e  no  averment  or  evidence;  the  rotirt  liavintr 
power  to  make  the  decroc.  it  can  i)e  iiupeHChcd 
only  by  f mud  in  the  porty  who  oMbJu  it.  (6 
PetfT^  T'^O  1  A  purchaser  under  itisnot  bound 
to  lix>k  Ixyond  fhe  decree;  if  there  is  error  in 
341*1  it.  of  the  *nioAt  palpable  kind.  If  the 
court  which  rendered  it  havc.in  (he  fxerrtsc  of 
jurisdiction,  disr^ardcd.  miscoustnu  d,  or  dis- 
obeyed die  plain  provisions  of  the  law  which 
g»ive  them  the  power  to  hear  find  dctrmiinc  thv 
case  before  them,  the  title  of  a  purchaser  is  m 
much  protected  as  if  the  adjudication  would 
sfand  the  test  of  a  writ  of  I'rmr:  where  anap- 
l»eal  i»  given  l)iit  not  Uiken  m  the  time  pre- 
scribed by  law.  ThcKc  principles  are  settled  a» 
to  all  coiirts  of  ifcord  which  have  an  original 
general  jurisdiction  over  any  i>articular  sub- 
jects; they  are  not  courts  of  special  or  limited 
junsdiction.  they  arc-  not  inferior  courts,  iu  the 
technical  sense  of  the  term,  l>ecansc  an  appeal 
lies  from  their  decisions.  Th  u  upplies  to 
"courts  of  special  and  limited  jurisdiction, 
which  are  created  on  such  principles  that  tlieir 
judgmcnts.taken  alone. arc  entirely  disregarded, 
and  the  proc<^ings  must  show  their  jurisdic- 
tion ;*•  that  of  the  courts  of  the  United  States  is 
limited  and  special,  and  their  proceeding  arc 
reversible  on  error,  but  are  not  nullitie^i,  which 
may  be  entirely  disregarded.  (3  Peters,  205.) 
They  have  )x)wer  to  render  final  jiidLruients  and 
d<3croe8  which  bind  the  persons  and  things  be- 
fore them  ooneliisively,  in  criminal  as  well  as 
civil  cHuses,  unless  revi.'^'d  on  error  or  by  ap 
peai.  The  true  line  of  distinction  between 
courts  whoso  decisloni  are  conclusive  if  not  re- 
moved to  an  a|)p'  11  iir'  (  (^irt,  and  those  whose 
proceedings  are  uuiliiics  if  their  iurisdiction 
does  not  appear  on  thdr  face,  is  this:  a  court 
w  hicli  is  (  niiippfcnt  by  its  constitution  to  decide 
on  its  own  jurisdiction,  and  to  exercise  it  to  a 
final  judgment,  without  setting  forth  in  Iheir 
proreedin>:s  thr  f:u•'f^  and  eviflencc  on  whidi  it 
is  rendercti.  whose  record  is  absolute  verity, 
not  to  be  impugned  by  averment  or  proof  to  the 
contnir}'.  is  of  tlie  first  desi-ription ;  there  can 
be  no  judicial  in&pecliun  behind  the  judgment 
save  by  appellate  power.  A  court  which  is  so 
constituted  that  its  judgment  can  be  looked 
through  for  the  facts  and  evidence  which  are 
necessary  to  sustain  it.  whose  decision  is  not 
evidence  of  itself  to  sliow  jnristlictiou  and  its 
lawful  exercise,  is  of  the  iulter  description; 
every  requisite  for  either  must  appear  on  the 
faer  of  llieir  proceediniT',  or  they  are  nullities. 
The  Circuit  Court  of  this  district  has  original, 
exclusive,  and  final  jurisdiction  in  criminal 
cases;  its  judgment  is  a  sufficient  cause  on  a 
return  to  a  writ  of  habe^is  coipus;  "  on  this  writ 
this  court  cannot  look  behind  the  judgment  and 
re  examine  the  charges  on  wbicli  it  was  ren- 
dered. A  judgment  in  its  nature  concludes  the 
subject  in  which  il  is  rendered,  and  pronounces 
the  law  of  the  case.  The  judgment  of  a  court 
of  record,  whose  jurisdiction  Is  final,  Is  as  con- 

342*]  elusive  on  ♦all  the  world  as  the  jud^r- 
mcut  of  this  court  would  be.  It  is  as  conclusive 
in  this  court  as  it  Is  on  other  courts.  It  puts 
an  end  to  all  inquiry  into  the  fact  by  detdoing 
it."  (3  Peters.  204.  205.) 

'*To  determine  whether  the  offense  chaige<l 
in  tlie  indictment  be  l^lly  punishable  or  not 


is  among  the  most  unquestionable  of  its^tbe 
Circuit  Court)  t)o wen  and  duties:  thedeciain 

of  the  question  ihf  c\cn'isc>  of  jurivdirtion. 
whether  the  jud;xmeiu  be  for  or  against  the 

? prisoner,  it  is  equally  Mndinf^  and  nemahtt  to 
ull  force  until  reversed.'*      Peters.  204.  V' 
If  the  jurisdiction  of  the  court  iu  a  civil  can- 
is  not  alleged  in  the  "pleadings,  the  judgmmt 
is  not  a  nullity,  but  though  erroneous,  is  oblj)t 
atory  as  one  (3  Peters.  206).  and  in  a  procewi 
ingfanm.  an  ernmeous  judgment  bind^!  the 
property  on  which  it  acts,  it  will  not  hitiii  ii 
the  less  iRTaujie  the  error  is  tipimreut.  uud  ik' 
judgnieni  is  of  complete  oliligution."  (3  Peters. 
207.)   The  judgment  of  the  Circuit  Court,  in  a 
criminal  case,  "is  of  itnclf  evidence  of  it.s  n«n 
legalitv,  and  tequircs  for  its  sup|iort  no  inspcc 
tlon  of  the  indictments  on  wliieh  it  ]<>  found»'ri 
The  law  trusts  that  court  with  ilu'  whole  sulv 
jeet,  and  has  not  contlde<l  to  this  court  the 
power  of  Hivisinir  its  declsidu.'  (3  Pt-ters,  307.) 

These  princi|»kii  have  lucn  applied  by  ihi-* 
court  to  sales  made  uiult  r  the  (ie<*ree8  of  (»r 
phans'  courts:  where  they  have  jKiwer  to  judge 
of  a  matter  f»f  faei,  "they  are  not  nnjuiivd  \t> 
enter  on  njcru  1  die  evidence  on  which  tbey  <l»'- 
cidcd  that  fact.  And  how  can  we  now  say  l>ul 
that  the  court  had  satisfactory  evidence  liefore 
it,  that  one  of  the  heirs  was  of  age?  If  ii  wn* 
so  stated  in  terras  on  the  face  of  the  prooord- 
ings.  and  even  if  the  jurisdiction  of  the  court 
depended  on  that  fart,  it  is  In  no  means  clear 
that  it  would  be  permitted  to  contradict  it,  oo 
a  direct  proceeding  to  revene  any  order  or  de- 
cree mauc  by  the  <<>urt.  But  to  pennii  thai 
fact  to  be  drawn  in  question  iu  this  collateral 
wav,  is  certainly  not  wartnnted  by  anv  prioci- 
ph  of  law.'*  (8  Pbten,  195.  Thomp»H  r. 
Ihlmie.) 

*'Tf  the  purchaser  (under  a  decree  of  the  Or- 

p!i  rniirt)  was  re.six)nKible  for  their  mist.Tke-^ 
in  point  of  fact,  after  they  had  adjudicated 
upon  the  facts,  and  acled  upon  them,  tlio«« 
.sales  wo\ild  l>e  snares  for  honest  men/*  (i 
PeleTs.  169,  cited  U  S.  &  li..  429.) 

"The  purchasi>r  h  not  bound  to  lo4>k  faitber 
Imck  than  the  onler  of  the  court.  He  is  not  t«- 
see  whether  the  court  were  mi.^luken  iu  iJ«a 
facts  of  debts  and  children.  The  decree  of  .'la 
orphans'  f  cnrt  in  a  CJlHC  xvif!ii!i  its  jurr*iilictioi; 
is  reverhii»ie  only  oinii>peal  uid  uoi iollaiendlv 
•in  another  suit.  A  title  inulcra  lia^nse 
to  (he  administrator  to  sell  real  estiUe,  "is  ir  ^^l 
against  the  heirs  of  the  intestate,  although  iIk 
license  was  granted  upon  the  certificate  of  Um 
judge  of  ])rol)ate.  not  warranted  by  tbechrcum 
stance  of  the  case." 

'  'The  license  was  granted  by  a  court  havinj 
jurisdiction  of  the  subject:  ii  it  was  iroprt^rj 
dently  exercise<l,  or  in  a  manner  not  warranto, 
by  the  evidence  from  the  probjite  courts:  yet  I 
is  not  to  be  corrected  at  the  ex)Kn8e  of  the  f*u» 
chaser,  who  had  a  right  to  rely  upon  the  c^rrlti 
of  the  court,  as  an  authority  emanating  from 
court  of  competent  jurisdiction."  (3  Petesi 
109,  and  11  Mass.,  397,  cited.) 

In  that  case  the  juris<lietion  nf  the  ci>urt  wh 
held  to  attach,  "when  the  acceptor  dies  iotta 
tate,  and  any  of  the  penom  entitled  to  Us*  in 
tate  is  a  minor"  (2  Peters.  165);  so  in  this  y-r%, 
it  attaches  on  the  decease  of  ao^  persoa  iadetjil* 


beyond  the  personal  estate  ho 
jarisdlcUon  u  once  altediedlo  a  subject* 
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iM  oTer  a  person,  this  court  bai  adopted  as  a 

mfe  applicable  to  nil  courts  of  record  that  their 
decffiionM  arc  conclusivx';  "it  has  a  right  to  de- 
cide' erer^'  question  which  OOCUn  m  A  cause, 
simI  whetht-r  its  decbion  be  trorrect  or  olher- 
wl**,  its  jud^ent.  until  reversed,  in  binding  on 
T'-ry  olhir  court. "  (I  I*ctcrs.  'MO.)  In  }(tor- 
'  '»  V,  The  Hiinkof  the  United  SUiti^  smmc 
;  riru  iple  is  nppUctl  to  saleti  or  executions  under 
!  i  I.MiKnts*  on  adversary  process,  and  such  must 
ti*  lYsfter  tie  taken  to  be  the  established  law  of 
i'iJictal  nUes,  as  wdl  relating  to  those  made  in 
pr tiritiinga  t*  rvm,  M  M  p$nonam.  (10  Pe- 
tm.47S.) 

We  do  not  deem  ft  necessary,  now  or  here- 

r»f;»-r.  to  retracf  the  n^iisons  (»r  the  authoriticH 
•10  wUch  ibe  dociKioas  uf  thia  court  in  that,  or 
the  eaMS  whi<d>  preceded  it.  rested ;  they  are 
f(»yrhlctl  on  the  oldest  an<l  mo-^f  .s-u  rcd  ptinci- 
piei  of  the  common  law.  Time  haacousecrateti 
iftea;  the  courts  of  the  Btates  have  followed, 
•ad  thiri  court  liKf  never  defMirted  from  tlu  ni. 
Thf7  are  rules  of  property,  on  which  the  repose 
tif  tie  country  depends;  titles  acquired  under 
thr  priK wfliniT*  of  courts  (»f  cotnpf'tcnl  juris- 
.ktioD,  muHt  lie  deemed  iuviolublu  in  culluteral 
xiioQ.  ornonc  can  know  what  Is  his  own;  and 
then.'  an*  no  judicial  wilesaround  wliidi  i;realer 
«octitj  ought  to  lie  plaee<i.  than  llioue  made  of 
ih«  eMatos  of  decedeut^.  by  order  of  thost> 
""irts  to  whom  tlif  l!i\v«  of  the  States  oonlide 
iuil  jurufdicliou  ovvr  the  sul)jcctN. 

These  sales  are  leas  expt  risive  tiuin  when 
-Rudf  on  cx<'CUlionfl;  mon*  time  is  ullowcfl  to 
iijaketlicm;  the  discretion  of  tlie  court  i.s  cxer- 
'i-«d  MM  lo  lime,  manner,  and  the  terms  of  sale; 
JW4*)  whemis  on  sales  *by  a  sliei  iir.  all  Is  by 
'•"•nip<ilsion  and  no  credit  isiillowitl;  he  cannot 
•<I«  r  one  entire  picee  of  property  for  wile  in 
puceb:  the  ailmmistrator  can  divide  and  sell 
at  lit«A  KutMervcs  the  inierusl  of  the  heirs,  and 
wfl  uoly  so  mnch  as  the  emergency  of  the  Gast> 
Mains. 

It  has  liecn  contondetl  by  the  plainliflTs  coun- 
ni,  that  the  sale  in  the  present  cils4>  is  not  valid, 
twaose  r«ler  Grignou  had  not  such  an  estate 
m  the  premises  as  could  he  sold  under  die  order 
if  Uk  County  Court,  il  Ixjing  only  an  equitable 
«ehaforethc  patent  issued  iu  l{j29;  hut  the 
tfHsbacanea  leptl  one  by  its  confirmation  by 
T&ejyelof  Cotiirrev-  nf  Feltru.iry,  1S-3:J,  wliic'h 
rut  to  a  patent,  it  was  a  higher 
of  title,  as  it  was  the  direct  ipnnt  of  the 

f#T  which  h:ul  !»<■<  ;i  in  the  I'liited  States  by  the 
:nt  iliielf .  whereas  tlte  i>ulent  waa  only 
•f  its  ministerial  olttoers. 
These  views  of  this  ca^t!  decided  it,  witlumt 
»^Mning  the  CJC(  epiioiia  to  the  aUmiHsiuu  of 
tvUHee^  the  ration  of  ttie  court  on  the  irntroc- 
ioa  prayed,  or  their  cb:u<r»*  to  the  jtiry.  So 
krascitlu?r  were  uufavotHble  to  the  phiiuliff, 
ttvy  sre  m^ist  fully  sustained  by  the  foregoing 
[»nn.  ipl(-.and  cai»e>.:tlie  County  Court  of  Hrown 
^  ouQiy  liaA  uiuioulHe<i  jurisdiction  of  the  sub 
>«t:  thehr  pmoeodings  are  irreverhible;  the  title 
il  the  purehnner  ciinnot  be  questiiminl. 

^metU  oj  the  couri  tfelou>  muU  be 


This  cause  catnc  on  to  he  limrd  on  the  tran- 
•crijrtof  the  rword  from  the  Supn  ine  Court 
ihtTenitOQf  of  Wiacuuaiu,  and  was  argued 


by  counsel;  on  consideration  whereof,  is  now 
here  ordere<l  and  adjudLred  !)y  this  court,  that 
the  judgment  of  the  wiid  Supreme  Court  of  the 
Territory  of  Wisc(>nsin  in  this  caus«  be,  and 
the  aamo  is  hereby  affirmed,  with  coata. 

AfT'tr  1  Ptnn.  (WK),  I.T7. 

Cltfil  7  How.,  181  ;H  How.,  412;  P  How.,  44fl ;  12 
Hdw..  :iH5 :  17  How.,  S4« :  18  How.,  HU,  MB ;  22  How., 
14  :  -'4  How.,  208:  1  Wall.,  KM;  2  Wall.,  216.  342;  3 
Wall.,  408:  lU  Willi..  :ilrt:  II  Wall..  300;  Itf  Wall..  ao«; 

3  Otto,  Iflf* ;  II  Otto.  421, 424.  42« :  1  Sawy., 319, .124, 325 ; 
2  Sawy.,  401,  m : Sawy.,  241.  242 : 2  W«M>d.  &  M.,  4fiO; 

4  Mel^  an,  4.'>0:  Ti  Mel^n,  !«»;«  Mcl^un.  587;  Mo- 
All.,  217;  3  Wall.,  Jun..  :B»4;2riilT.,  l.M  ;  1  Curt,.  38; 2 
Dill.,  277  ;  4  Dill.,  34:i;  A'>b.  Adiu.,  4*17  ;  2  Abb.  U.  8., 
in;]llliank.Berf  IM- 


PIEUIifc:  CHOUTEAU.  8kn.,  PUiinlig  in 


WILLIAM  ECKIIA^T. 

JiiriMh'ctiou  in  }f{s>touri  laiuf  rtt>i.<»'  iiimlritHf 
coinUructioii  of  MtatuU — perfecting  title*  uiuler 
Spaniah  eon eemon$—-e(n^orm*Uitm  tf  titUe  ijf 
act     Oonffrm—paramottnt  tUkB. 

This  eoiirt  has  Jurisdiction,  under  the  twenty- 
fifth  :*eetlon  of  the  Judiciary  Act  in  a  Ml^.■«Mlri 
land  eause.  where  the  llllo  is  not  to  l»e  di  ifi  luiiifd 
tty  tlic  Hpanisb  laws  alone,  but  where  the  construc- 
tion of  an  aet  of  Oonanss  is  involved  to  sustain 
the  title. 

The  obllsratinn  <>l  i  li  riinfrtitkit  under  Spunish 
con«»asl«ms.  which  was  assumed  'liy  the  [*'A4li 
rultofl  States  in  the  Louisiana  treaty,  was  a  iMtllt- 
n-al  (dillKatlon,  to  l>e  earrieil  out  by  the  W'Ki^Iative 
flepartiiient  of  the  government.  ConKfess.  in  eon- 
th  iiiiiiif  or  rejeetinii' claims,  aeteil  us  t lie  successor 
of  thf  intendant-Kcnerui :  and  txtth  cx«-rflsed»  In 
tlili?  ri  s|'<  <'f,  a  portion  of  soM-reiKii  power. 

'lli<  Al  t  lit  ('(ttiK •''■.>*.«,  pa.-M'il  till  ihf  i;tth  of  .Mine, 
1S12,  eonhniiinur  the  titles  and  elainin  of  ecrtain 
towns  and  villaKcs  to  vlliave  lot^  ami  eoninionis 
ffave  a  title  which  is  puraiuouut  to  a  title  hold  un- 
der an  old  Spanish  oonoesslon,  oondnoed  byCbo- 
gT*  HS  m  |S38. 

THIS  case  was  brought  up  from  tlie  Supreme 
Court  of  the  State  of  JItissouri.  by  a  writof  * 
error  issued  undi  i  iliedSth  section  of  the  Ju* 
diciaiy  Act  of  17bU. 
The  facts  were  these: 

On  the  I  nil  of  .January.  1707.  Charles  Ti^yoa 

presented  the  following  pelilion: 

To  Don  Zction  Trudeau,Liculeinint  C^i>vcrnoro( 
the  western  part  of  Illinois,  at  8t.  Liouis: 

Charles  Tayon.  sub  lieutenant  of  infantry, 
IK'tisimied  by  the  king,  captain  of  militia,  (X)U1- 
inandunl.  under  vour  orders,  of  the  village  of 
St.  (Charles,  of  Missouri,  has  the  honor  lo  pray 
you  lo  grant  him  a  tract  of  litnbured  land  uf  six 
arpenUi  iu  width,  fronliug  on  the  (marcies 
croche  de  la  prairie  basae)  CriMjkeii  Swamp,  in 
the  low  prairie,  and  extending  to  the  Missouri, 
adjoining,  on  one  side,  lo  Mr.  Anl.  .lanis,  and 
on  the  oiher  side,  to  lands  not  heretofore  grant- 
ed; favor  whicli  he  expects  of  your  Jiuttioe. 

(Singed)     CiiARLUB  TaTON. 

St.  Louis,  nth  .January,  17»7. 

On  the  Ziii  of  January,  Trudeuu  retinncil 
the  following  answer: 

St.  Ia>i  is,  .l:inuary  1797. 

Having  l)een  informed  thai  the  land  asked 
for,  iu  onler  to  procure  tlml>er.  is  in  no  way  til 
to  1m'  iniprt)ve<l,  on  accoiuit  of  the  inuiidaiions 
to  wiuch  it  is  ttubjecl  every  year,  and  ihut  the 
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timber  thcrf-nn  is  >ni\y  good  to  burn,  and  will 
raoew  ilaali  in  a  abort  time,  and  ibefore  cannot 
be  niinfld,  ihs  the  Umber  growings  on  the  hilla, 
which  experience  has  shown  will  never  grow 
up  again;  and  the  said  land  being  in  the  vicin- 
ity of  the  ▼niage  of  8t.  Charles  and  of  variotM 
furms.  in  the  prairie  of  iiM  dejx'ndency,  which 
would  have  to  go  a  great  deal  further  to  pro 
ciuw  wood;  said  tract  shall  lemaln  (as  well  as 
all  others  adjoin  in  -  cither  in  asccnaing  <  r 
Bcending  the  3hs^uuri,  and  which  have  Ix-eii 
asked  wr  by  sundry  petitions,  addressed  to  us, 
together  with  th*"  present,  by  Mr.  Tayon  i  tr  ttie 
346*]  royjil  domain,  *aii{l  for  the  conunou 
use  of  the  said  ▼iUage  of  St.  Charles,  and  for 
the  lands  already  granted  in  the  prairies,  or  to  be 
granted  hereafter,  all  which  Mr.  Tayon  shall 
make  known  to  all  the  inhabitants,  and  espc 
cially  to  those  who  have  asked  for  laud,  antl 
whose  petitions  1  herewith  return.  (Sigued) 

Zknon  Tkudeau. 
On  the  nth  of  November,  1800.  Perre  (  liou 
teau  applied  for  an  augmentation  of  a  proviou.s 
concession,  as  follows: 

To  Don  Carlos  Dehault  Deljtssii.s,  lieutenant 
colonel  attached  to  the  stationary  rcgimeni 
of  Louisiana,  and  Lieutenaut-Qovemorof  the 
upper  part  of  the  same  province: 
Peter  Chouteau,  lieutenant  of  militia  and 
commandant  of  the  fort  of  Carondelet,  in  the 
Osage  uation.  lias  the  honor  to  represent  to 
you,  that  formerly  he  obtained  of  Don  libnnel 
Fere/,  Lieutenant  Governor  of  tliin  pari  of  Illi- 
nois, a  concession  for  a  tract  of  iand  of  ten  ar- 
peots  In  fitmt  by  as  many  in  depth,  to  be  taken 
on  the  leftside  of  tlu  Mi.ssouri.  at  about  twen- 
ty arpenis  above  bt.  Chuilcs,  upon  which  con- 
cession vour  petldonerhas  inside  all  preparatory 
works  for  the  construction  of  a  water  grist- 
mllL  which  was  to  be  built  on  the  creek  com- 
prfawd  in  hto  eonoesslon.  The  Lieutenant-Gov- 
ernor. Don  Zenon  Trudcau,  was  pleased  to 
grant  to  your  petitioner  an  augmentation  to  the 
said  tract  of  thirty  arponts  in  aepth,  all  which 
is  proven  by  ilie  authentic  documents  neces-sar)' 
to  this  object.  The  desire  of  protiting  of  the 
favor  which  the  general  government  granted  to 
all  thoRo  wh(t  presented  ilieir  titles  to  obtain 
their  ratiticaiiou.  caused  your  petitioner  to  ad- 
dress tliose  same  alx)ve  mentioned  documents 
In  a  friend  at  New  Orleans,  In  wlinm.  probably, 
they  ImviDg  not  been  remitted,  »iuce  he  could 
not  effectuate  their  presentation  ;  the  said  origi- 
nal documents  having  not  been  registered  in  tTie 
archives  of  this  government,  yaur  petitioner 
would  be  in  givat  |>er[)le.\iiy  luid  he  not  to  of- 
fer to  you  the  attesiulioo  of  Don  Carlos  Tayon, 
captain  commanding  the  vilhigeof  St.  Charles, 
of  Missouri,  who  at  that  time  had  a  perfect 
knowledge  of  the  original  documents  here 
above  mentioned,  by  virtue  of  which  your  pe- 
titioner \\a.s  autliorized  lo  begin  an  establish- 
ment for  which  he  has  made  considerable  sac- 
rifice. 

Full  of  confidence  in  the  justif  y  and  geiier 
osity  of  the  government,  he  hopes  that  after  the 
attestation  you  may  be  pleased  to  take  from  the 
commiindant  of  St.  Charles,  tou  will  have  the 
goodness  to  ratify  to  him,  and  In  the  place,  the 
security  of  a  property  which  he  has  been  en- 
joying for  more  than  ten  yt  ars  by  virtue  of  llie 
3-k7*\  Utlcs  to  him  ^expedited  by  your  prede- 
oeaaora»  and  of  which  he  should  wish  thtl  you 


would  l>o  plcii-Hcd  to  order  the  =nrvi  ynr  of  the 
Upper  Louisiana  to  put  him  in  posc-e^sion  hi 
the  following  manner:  to  lalte  two  arpents  he- 
low  the  cn-ek  comprised  in  bin  concession,  and 
above  said  creek  all  the  space  which  is  between 
the  said  creek  and  the  next  plantation,  by  the 
firptli  of  fort}'  arpents,  inorH<  r  ilmt.  b<'ing  pos- 
Missed  of  the  certificate  of  survev  wUicU  nhall 
be  delivered  to  him,  he  may.  if  needed,  have 
recourse  to  the  stiix-rior  authorities  to  f)bt.iiti 
the  rati  Ileal  ion  of  llie  said  title.  The  peliiiooer 
presumes  to  hope  everything  from  your  jostioe 
in  tile  decision  of  tlic  case  which  he  hss  the 
lioQur  lo  submit  lo  your  tribunal. 

PiERRK  Choi  TtAi 
St.  Louis,  of  Illinois,  K  li  "f  Nr)vember,  1800. 

On  the  lath  of  November,  IbOO,  Delassus  re- 
ferred the  nuitter  to  Tayon,  who  replied  as  fol- 
lows: 

St. Louis,  of  Illinois,  1  Tthof  November, laou. 

Cognizance  being  talran  of  the  foregoing 
.statement.  -n!i  lieutenant  in  the  roval  anny 
and  captain  of  militia,  commandant  of  thepoi^i 
of  Bt.  Charles,  shall  g^ve,  in  continuftlioii,  in- 
lorinationof  lUl  he  knows  upon  what  is  here 
OHked.  Dklasbus. 

In  compliance  with  the  foregoing  order,  I  do 
inform  the  lieutenant-governor  that  the  state- 
ment of  Don  Pierre  Chouteau  is  in  all  conform- 
able to  truth,  having  had  full  knowledge  of 
the  titles  mentioned  by  him  in  his  petition,  as 
well  as  of  the  cousitierable  works  he  has  done 
on  said  land,  of  which  he  has  always  been  ac- 
knowledged  as  the  pioprietor. 

Charles  Tayos. 

St.  Louis,  96th  November,  1800. 

On  the  ne.vt  day,  tin-  36th  of  November,  1806, 
Delassus  insed  llie  followinir  ordui : 

St.  Louis,  of  Illinois,  2(5th  November,  180O. 

Having  seen  the  foregoing  information  and 
the  just  rights  slated  by  Don  Podro  Chouteau, 
to  whom  au  unexpecteti  accident  has  deprived 
of  his  title  of  concession,  and  cim.viderini:  tint 
helms  been  for  a  long  time  proprietor  of  liu? 
land  in  question,  the  surveyor  of  this  Upper 
Louisiana,  Don  Antonio  Soulard,  sludl  put  him 
in  )>oti8esaiuo,  in  the  manner  solicited,  of  the 
tract  of  land  he  petitions  for;  and  the  sinrev 
bcin;.,'  excfutcd,  he  shall  draw  a  plat  of  ^ila 
survey,  which  ho  shall  deliver  to  the  interested 
parlor,  to  serve  to  the  said  paH y  to  obtain  tlie 
title  in  form  from  the  ge'n  r  il  intendency  *t' 
whicli  tribunal  alone  •corresponds,  by  [*if  48 
royal  order,  the  distributing  and  granting  aQ 
classes  of  lands  of  the  my  il  tiotnain. 

Carlos  Dkhai  lt  DKLASbCs. 

On  the  18tli  of  January.  1801,  the  inhabit* 
ants  of  the  village  of  St.  C  harles  had  a  meet- 
ing and  adopted  the  following  proceedings: 

**  In  the  year  eighteen  hundred  and  cue,  <« 
the  18lh  of  January,  at  the  rcgue,st  of  Mr. 
Louis  Biirrada,  i^ndic  for  the  fences  of  this 
parish,  we.  Charles  Tayon.  captain  ctMnmaa- 
dant  of  tlie  said  St.  Charles,  h.iM  -iven  notice 
at  the  door  of  this  said  church,  that  all  the  in- 
habitants of  this  place  should  have  to  naemiMs 
this  day  in  our  pvvernment  (house),  in  onh  r 
detcrmme  whether  the  commons  at  the  lower 
end  should  be  increased  or  not  The  wM  lu> 
bntiitnnls  l>cing  then  as-scmbled,  and  the  qm-s*- 
tiou  being  under  ddiberation,  they  aU  unani- 
mously  agreed,  tluil  for  iIm  iutcraHof  ' 
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pirifh,  the  inclosed  of  the  lands  shall  begin 
i.yij<«)  by  the  side  of  Mr.  Antoine  Lamarche, 
ud  it  &ball  be  continued  in  descending  to  the 
Crooked  Swamp,  all  the  way  through  the 
woods,  to  uearly  opposite  the  house  of  the  late 
Loois  Uunault ;  thence  it  shall  run  in  a  straight 
line  to  the  Missouri. 

The  said  iuhabitants  having  thus  deter- 
mioedoQ  this  head,  it  was  agreed  tnat  the  syndic 
'■m  duty  this  year  shall  cause  to  be  measured 
lb*  quantity  of  arpents  of  land  which  are  in- 
doded  m  the  new  augmentation  of  the  com- 
DOQs,  in  order  {»ejHirUr)  to  distribute  to  each 
inhabilant  what  he  is  to  do  with  it,  according 
to  the  usages  which  have  always  been  observed 
vitiiout  wronging  anyone  whosoever  in  the  said 
distribution. 

"It  has  been  further  agreed  in  the  said  a-s- 
Kmbly.  that  if  hereafter  the  commons  of  the 
apperend  should  need  to  be  enlarged,  in  order 
U)  procure  more  pat^turage  for  the  cattle,  all  the 
^  inhabitants  (ay  portrront)  shall  help  in  do- 
iag  the  same,  as  this  day  tliey  bind  themselves 
bjdofor  the  lower  end,  always  without  preju- 
'lirr  to  anyone  whosoever.  And  as  the  said  in- 
babitants  will  not  undertake  anything  without 
Ute  consent  of  the  lieutenant-governor,  they 
)ikr«  judged  proper  that  the  present  delibera- 
ik>a  ihould  be  communicated  to  him,  and  that 
lie  he  suppUcHted  to  preserve  to  the  said  inhab- 
iiaota  of  St.  Charles,  of  3Iissouri,  their  upper 
tod  lower  commons,  in  their  whole  and  entire 
S"ji:e.  an<i  they  will  bind  them.'^elves  to  inclose 
the  same  as  they  have  done  heretofore,  in  order 
U)  prwenre  their  gram  and  other  property. 
*  i9*J     "  ♦Done  und  ajs'reed  upon  in  ovir  f:ov- 

^oient  (house),  day  and  year  Jis  above.  And 
■il  tiie  said  mhabitants  have  signe<l  or  made 
tteir costomar}'  marks." 

Ob  the  96th  of  Februar}',  1801.  Delussus 
Mde  the  following  reply : 

"T.  Louis,  OK  Illinois.  Febniary  2tJlh.  1801. 

AO ooocessions and  augmentations  of  propvr 

raoat  be  granted  by  the  intendant  of  tlicse 
proiriaoeB.  on  a  petition  which  is  to  be  |>rt>seiit 
ed     those  persons  claiming  lands;  but  if  the 
eoaaaos  of  the  inhabitants  of  St.  Charles  is 
MX  nifflcieDt  for  their  cultivation,  we  da  per 
■It  them,  provisionally,  to  enlarge  the  same 
aceoniiDg  to  their  wi.shes.  without  insuring  to 
tkoB  the  right  of  property*,  which  they  are  to 
tjiptyforas  above  mentioned.    And  the  pro 
THOBal  lineH  of  the  said  augmentation  shall  be 
irawB  liy  Captain  Antoine  Soulartl.  surveyor 
afopper  I..ouisiana,   who  Is  the  only  person 
nthoriz«d  to  survev  un*lor  our  orders.    It  Im- 
b:  r^tood  that  nothing  shall  be  done 

*^  .t  ,  .  •^aiiicri  of  any  person. 

^^tgned)      Carlos  I^kiiaitlt  Dglashi  s. 

>nlhtr£ki  of  Februiiry.  1804,  Dehissus  Is 
Med  another  order  as  follows: 
C.   In  oooaequence  of  the  representation  of 
iih^tanta  of  your  post,  which  appears  to 
■tnnTjiMt  and  well  foundeil.  after  inv  de 
tnt  of  28th  February-,  In  the  year  1801,  by 
which  the  augmentation  therein  mentioned  is 
pasted  to  them,  and  for  which  they  have  ask 
♦«!  a  surrey  by  their  i)etiiion  of  '27lh  April 
the  aameyeHr — which  (K'tition  you  have  kept 
day  without  making  it  known  to  me, 
r  which'  I  hold  you  resj)onsiblt — 1  apprise 
joa  that  the  funreys  made  in  tlie  said  place 
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cannot  l)elong  to  any  individual,  but  tothecom- 
mons  of  St.  Charles.  Therefore  you  .shall  no- 
tify those  who  have  had  surveys  made  in  the 
said  place  of  this  disposition,'  and  you  shall 
take  the  necessary  mea-sures  for  the  execution 
of  the  whole  survey'  askcnl  for  by  the  said  peti- 
tion of  27th  April,  acconiing  to  the  afore- 
said decree  of  26th  February,  in  the  year 
1801. 

Mav  God  have  you  in  his  holy  keeping. 
(?>igned  in  the  original) 

Carlos  Dehault  Delassvs. 
Mr.  Charles  Tavon. 

St.  Louis,  of  m'inois,  23d  February,  1804. 

I  certify  that  the  above  is  a  copy  of  the  orig- 
inal (official  letter),  addressed  to  Mr.  Charles 
Tayon  by  the  ex-commander  in-chief  of  Upper 
•Louisiana,  Don  Carlos  Dehault  De-  [*ji50 
lassus,  ami  presented  to  me  by  the  citizens  of 
note  of  the  village  of  St.  Charles,  while  I  was 
commandant  of  the  said  village. 

(Signed)  James  Mac  kav. 

On  the  2<1  of  March.  1804,  the  surveyor-gen- 
eral. Soulard.  having  made  a  survey  and  plat 
in  conformity  with  the  al>ove  order,  issued  the 
following  certitlcale : 

I  I,  Anthony  Soulard,  Surveyor  General  of 
Upper  Louisiana,  do  hereby  certify,  that  a 
'  tract  of  land  was  surveyed,  mete<l,  and  bound- 
\  ed  for.  and  in  presence  of,  the  syndic  and  in- 
I  habitants  of  St.  Charles  (.Missouri),  with  the 
I  a'^istance  of  many  of  the  inhabitants  of  said 
village,  such  as  is  represented  in  the  plan  here- 
to annexed,  according  to  their  petition,  there- 
fore, dated  January  18th.  1801.  and  the  dei  ree 
of  the  lieutenant  governor,  by  which  I  am 
I  ordered  to  put  them  in  po«wession  of  a  suttieienl 
I  quantity  of  land  to  serve  them  as  a  common; 
which  surveys  being  completed,  I  And  the  said 
tract  of  land  to  contain  14,000  arpents  (sujjer- 
ficial  measure),  the  a<lmcasurement  l)eing  ma<le 
with  the  perch  of  Paris,  of  18  pies  in  h'ngth, 
also  Paris  measure  at^conling  to  the  usat^es  or 
customs  of  this  country;  which  tract  of  land  is 
situate  on  the  left  side  of  the  Missouri  liiver,  at 
about  twenty  one  miles  from  the  town  of  St. 
Louis,  bounded  as  follows,  viz. :  N.  E. .  lands 
of  the  royal  domain;  S.  E..  the  river  Mis-souri; 
S.  W,,  partly  by  land  of  St.  James  d'Kglise; 
N.  W.,  by  sundries,  namely.  Francis  Duquette, 
the  inhabitants  of  Marias  Croche,  lands  at  the 
Mamelles,  lands  of  various  proprietors,  and 
lastly,  by  lands  of  Frs.  Duciuetle.  Jo.seph 
Tayon,  ,Iohn  Tayon.  and  royal  domain.  This 
survey  and  a<lineasureinent  ma<le  without  no- 
ticing the  variation  magnetic  needle,  which  is 
(now)  7  degrees  30  minutes  E. ;  the  whole  as 
represented  in  the  plan  hereto  prelixed.  in 
which  the  courses,  distances,  metes,  bounds, 
t&c..  are  noted. 

This  survev  made  in  conformity  to  the  de- 
cree of  the  fate  Lieutenant  Governor.  (;h.  D. 
Delasaus,  dated  February  2(jtli,  1801,  which  is 
hereto  annexetl,  the  whole  laid  down  from  the 
Held  notes  of  my  ileputy,  James  Mackay.  dated 
on  the  27th  (day  following)  of  the  month  of 
Febniary,  of  this  present  year,  which  1  signed. 

Anthony  Soulard. 

St.  Ix)ui8,  March  2d.  1804. 

NuUs. — All  the  metes  and  corners  are  desig- 
nate<l  in  the  plan.  All  the  tribes  in  the  lines 
ure  blazed,  with  two  notches  below  the  blaze. 
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The  trees  on  tiic  riglit  and  left  of  the  lioes  are 
351*j  merely  blazed.  A.  tnuit  of  land 
Rulxiivided  nm^ng:  sevcrnl  persons,  nnd  rnHcd 
the  Cul  de  Sac  lands.  U.  is  a  tract  also  granted 
to  Kcveral  peraona,  and  called  the  Qrand 
Prairie. 

I,  Anihony  Soulard,  Surveyor  General  of 
Upper  Looiaiaiia,  do  hereby  certify,  that  the 

above  plan  and  notes  of  n  survey  nscrr  c  hi  every 
part  wilh  the  oricinals,  which  un,'  tiled  in  ujy 
ofliee.  An  riioNY  So i  laud,  Surv.-Qen. 

liouis,  of  llUnoiB,  March  2d,  1804. 

On  the  dd  df  March.  180.5,  Congress  passed 
nn  act  "  for  a*ieertaining  and  adjusting  ihe  ti 
tics  and  claims  to  land  within  the  tcrritoi-y  of 
OrlcAiu  and  the  District  of  Loili^ina;  *^  the 
geneml  purport  of  wliicli  was  to  r«'on«;ni/e  nil 
existing  graul8.  It  further  pruvidcd  fur  the 
appointment  of  three  persons  who  shouhl  rx- 
aminc  and  decide  on  all  claims  suliniitted  to 
them  and  report  the  result  to  the  Secretary  of 
the  Treasury',  who  was  directed  to  oommuni- 
cale  it  to  Congress. 

On  the  8d  of  February.  180«,  the  Inbabitants 
of  the  village  of  St.  ('liarles  laid  such  of  the 
above  ^papers  as  relate  to  their  title  before  the 
poTnmiMiionprs  appointed  under  the  Act  of  1805, 
nnd  rl.-iiincd  a  citmmoD  for  the  general  benefit 
of  Uie  inhabitauta. 

On  the  8rt  of  March,  1807.  Congress  passed 
another  art  nlating  to  these  land  titles,  »  \ 
planatory  and  corrective  of  llie  preceding  act. 

Both  diUnia,  that  of  Chouteau  and  the  in- 
haliitiuits  of  the  villap',  wi-ri-  presented  tn  the 
commissioners,  who  rejected  Chouteau's  and 
took  no  notice  of  (be  claim  of  the  inhabitama 
of  iho  vinaizi'. 

On  the  liiih  of  .hme.  \H\2,  Congress  passed 
another  act  "making  further  provision  for 
settling  the  claims  to  land  iti  ihc  tcrrifnry  of 
Missouri; "  in  which,  amongst  other  lliings.  it 
is  enacted.  "  1'hal  the  rights,  tittea.  and  chiims 
to  town  nr  s  illairr  lot**,  otit  lofs,  common  ti(  l«l 
lots,  and  coiuuK in,  adjoinmg,  and  IhI'idl: 
ing  to  the  several  tcnvns  or  villugt«  of  Porlairc 
drs  SifHix,  St.  ChaiU'S,  &c.,  ^c..  whicli 

lots  have  l>een  inhabii«  tl .  <')iltivatetl,  or  pos^itsH  d 
prior  to  the  dOth  day  of  December,  IstKl  shall 
Iw.  and  the  same  ure  lien  hy  ronllrmed  to  the 
iiihal>tia»tj*  of  the  resi>e<iivc  towns  or  villages 
titon^aid,  ncconling  to  their  several  right  or 
rights  in  common  liu'reto:  pmvided,  that  noth- 
ing herein  contained  shall  he  construed  to  af- 
fect the  rights  of  any  jK-rsons  cl.aiming  the  sjmie 
lauds,  or  any  part  thereof,  who«e  claims  have 
be<'n  confirmed  by  tlie  boanl  of  ctmimissioners 
for  adjust  i  ng  ancl  aclUing  clalma  to  hind  in  the 
said  territory," 

Tn  1818  another  act  was  pasted  upon  the 
8ubj''(  t.  wliicii  docs  not  appear  to  have  any 
material  bearing  upon  the  case. 
352»]  "On  the  20Ui  of  May.  1884.  Con- 
grcss  ]iassc(]  aiiolhpT  ar-t  "  laiaMinLr  lh<'  cliiini- 
ants  to  lands  within  tjic  limits  of  the  State  of 
Missouri  and  territory  of  Arkansas,  to  institute 

1m>c«?edinf«*  to  try  the  validity  of  their  rtaiins." 
it  allowed  any  persons  claiming  lands  under 
old  granta  or  surveys,  under  certain  circum 
stnnees,  tn  present  a  ixjtition  to  the  T>istricl 
Court  of  the  States  of  Missouri,  whicli  ctmrt 
was  author i/ed  to  give  a  dccr<re  in  the  matter, 
reviewable,  if  ncca  be,  hy  the  Supreme  Court 
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of  the  United  States.  The  5th  section  fwovided 
that  a  claim  not  before  the  Diatrlct  Ooort  hi 

two  yenrs,  or  not  prosectited  to  final  judgment 
in  three  years,  should  iie  forever  barred,  botli 
at  law  aind  in  equity:  and  the  7lh  aectloo  di- 
rected that  where  n  (  I  iitti  tried  i  ndrr  the  pT  * 
vi^iona  of  the  aet  should  be  tinally  decided 
against  the  claimant,  or  barred  by  virtue  of  any 
of  the  provisions  of  the  aC  tti^  lund  «ptvifieil 
in  such  claim  should,  forlliwiih.  l>e  held  aad 
taken  as  part  of  the  public  lands  of  the  United 
States,  subject  to  the  same  di^|x*sition  as  any 
other  public  land  in  the  same  district. 

This  act  was  continued  in  force  by  the 
()f  the  Qit'li  May,  lS'2(i,  for  two  yenr*!;  arnl  hy 
the  Act  ol  21th"  .May,  1828.  it  Wiis  continued  la 
fort  e  for  the  por|XKsc  of  tiling  petitions,  until 
the  '20fh  day  of  May,  1829.  and  for  the  purpose 
of  uujudieuliug  upon  the  claims,  until  the  26ib 
dav  of  May.  1880. 

Neither  the  claim  of  Chouteau  nor  the  in- 
habitants of  the  village  of  St.  Charles  appears 
to  have  been  presented  to  the  Dirtrict  Court 
under  any  of  these  acts. 

On  the  27th  of  January,  1831.  Congn-s* 
)>a.sMod  another  act.  b<  in:r  a  supplement  to  Ibe 
Act  of  1812,  in  which  it  was  declared  "  That 
the  United  States  do  hereby  relinqnhdi  to  the 
itiiialiilants  of  Ihe  several  towns  or  villairi-^  'f 
Portage  des  Sioux,  St.  Charles.  &c.,  Jcc,  &c, 
all  the  right,  title,  and  interest  of  tlie  Vnitrd 
i  States,  in  and  to  tlie  town  or  villaire  lots,  out- 
lots,  common  field  lots,  and  commons,  in.  ad- 
joininir,  and  belonging  to  the  said  towns  or 
villages,  (ontirnieil  to  them  rrspft  lively  t>\  Tlie 
first  section  of  the  Act  of  Congress,  entith-d. 
Ac.,  passed  on  the  13th  day  of  June,  181d." 

On  tlir  'Mh  of  .Tidy,  1832,  Congrr<s=  pa— d 
"  An  Act  tor  the  final  adjustmeiil  of  privnie 
land  claims  in  Missouri."  which  antborixed 
rnmini'siotuTs'  tn  exaiiiine  all  the  unrnnfirnKil 
( iHiutH  to  laud  in  that  Mate,  ^c,  <kv.,  to  ciium 
them,  aud  al  the  commencement  of  each  set- 
*;ion  of  ('oni:r>  -s  diirinir  «aid  term  of  e.xamir.a- 
tii)n,  lay  l>efore  Ihe  conimis.<;ioner  of  the  svii 
ri  al  land  o.'llcf  a  ri'p<irt  of  the  cImimis  so  t-la--,  •! 
"iVc,  to  lie  laid  Ix  fore  ('t)nL'fess  for 
I  heir  tinul  diciKiou  u)»on  Ihe  claiuih  couliam-d 
in  the  first  class. 

On  the  Pth  of  NovemlKT,  1832,  Climi1e.<»u 
presented  his  claim  to  these  c»minu.'<sioner<. 
who.  i»n  the  3d  of  NovcjoUt.  1833.  unaut- 
mously  detertnined  that  the  claim  ought  to  l)e 
contirnied  to  th<>  said  IVler  Chouteau,  or  to  his' 
legal  representatives,  act^ortiinir  to  the  couer»- 
^ion.  Before  this  decision  was  made.  Con- 
gress, by  an  act  pas.sc<l  on  the  2<1  of  Manh, 
18iW,  had  directe<l  the  ccmuni.ssioners  tr>  en» 
brace  every  claim  to  a  donation  of  land,  heU 
in  virtue  of  settlement  and  cultivation. 

On  the  llh  of  July,  1836,  Congress  pa}»4-«l 
another  act  confirming  claims  to  land  in  U»e 
Slate  of  Missouri,  hy  which  it  was  dodamt 
that  the  d(  (  tsinn  ^  in  favor  of  land  claimants 
made  by  tlic  above  commissioners  were  vfin- 
flnned,  saving  and  ivaerving.  however,  to  all 
adverse  claimants,  the  ri^ht  to  a-s^^ert  the  vaVd- 
ity  of  their  claims  in  a  court  or  courts  of  iu^ 
tice;  nnd  the  aecond  section  declared  thai  u  ll 
should  \tc  found  that  any  tnu't  or  tnirts  Ttu?s 
confirmed,  or  any  pari  thereof,  had  been  previ 
ously  located  by  any  other  {icrson  or  persrui^ 
tmdcr  any  Jaw  of  the  United  Stato,  or  h  A 
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been  survevwl  or  sold  by  the  rnitcd  Stntes,  the 
present  :icl  shouhl  confer  no  tide  to  such  lands 
io  opposition  to  the  rights  ocquiml  by  such  lo- 
faiion  or  purchase,  «fec. .  &c. 

In  January  and  Februnry.  1837.  Chouteau 
Lail  the  land  surveyeil.  which  he  cluiuied  under 
line  above  contimmtion.  and  it  was  admitted 
npoa  the  trial  that  this  survey  includ(>d  the 
Lind  in  possession  of  Eckharl,  for  which  the 
l>rc!ml  ejectment  was  brought. 

(.Iioutcau  tiaving  brought  an  ejectment,  the 
caune  came  on  to  bie  trien  in  May,  1840.  The 
■iefeodant.  Eckharl.  endeavored  to  show  an  out- 
«jiodiDg  title  in  the  inhabitants  of  the  village  of 
St.  C'barle».  under  the  grant  for  a  common. 

Upon  the  trial,  the  plaintiff  (CHiouteau)  of- 
ffwl  in  evidence  such  of  the  facts  above  de- 
lAikrd  as  Inar  upon  his  title,  and  the  defend- 
int.  in  addition,  pive  the  following  evidence: 

He  then  prove*!,  by  .Tudi^*  Spencer,  that  he 
(vitneas)  came  to  St.  I^uis  in  the  winter  of 
ITM:  that  he  came  to  St.  Charles  in  the  winter 
of  1796:  when  he  came  to  St.  Charles,  the  town 
▼as  surround<-<l  by  a  fence.  The  witness, 
Ijwking  on  the  platof  the  survev  of  the  com- 
mnoa,  said  that  the  claim  of  Spencer  under 
Krbolt  was  grantrd  to  conform  to  the  fence  of 
tbe  commons,  and  to  have  the  fence  of  the  com- 
mciDsas  its  northern  line;  and.  looking  upon 
plal  of  survey  given  in  evidence  by  the 
pkfaititT.  says  the'  whole  of  the  land  covered 
354*1  the  plainlifT's  cl:iim,  as  laid  down 
r«  that  plat,  was  included  in  the  comnums 
ft-nrf.  which  was  standini;  when  he  came  here, 
imi  remaine*!  until  after  1804. 

Mr.  ("unninirham,  another  witness  of  the 
'iefendani,  said  that  he  was  a  deputy-surveyor 
of  the  United  Stales,  and.  us  huch,  he  has  sur- 
rifjcd  the  exterior  lines  of  the  commons  of  the 
town  of  St.  Charles;  that,  in  making  such  sur- 
vey, he  in  Mime  phues  found  the  lines  of  the 
Spanish  sur\'ey.  in  others  the  limlwr  was  cut 
down.  an«l.  in  prairie  land,  no  lines  of  courses 
could  be  founil :  and  that  the  Spani.sh  survey 
eoofonned  lo  the  plat  given  in  evidence  in  this 


Thia  lieing  :iil  the  evid<*nce.  the  court,  on 
i  *ion  of  the  defendant,  instructed  the  jury, 
U.U  "  if  thi'v  iH'hev.'tl  from  the  evidence  that 
tiJt  premiscji  in  «-ontroversv  are  included  in  the 
tactuf  bind  surveyed  unck-r  the  authority  of 
tie  Spanish  Lieutenant-Governor  of  Upper 
LoaUana.  for  the  commons  of  the  town  of  St. 
Chtrin,  and  held  by  the  inhabitants  of  said 
toivm.  and  incl<>se<l  by  them  as  their  commons, 
■nkr  the  Spanish  government,  the  plaintiff 
OMBOt  recover  in  ttiis  action;"  to  which  in- 
tiniction  the  plaintiff,  by  his  counsel,  excepts, 
Md prays  the  court  to  sign  this  his  bill  of  ex- 
apdiMLs.  which  is  done,  anil  the  same  is  made 
pntof  the  record. 
Both  plaintiff  ind  dcfemlant  gave  in  evidence 
idry  acts  of  (.  'ungre.K.'^.  and  defendant  gave  in 
dencc  a  private  act  of  the  lA'gislature  of  the 
'-•'^of  >!;-M)tiri,  which  they  agree  shall  not 
:i  out  in  the  bill  ()f  exwptions.  1ml  may 
Tad,  and    considereil   evidence  in  the 
preme  Coan,  ns  if  here  inserted, 
ii   V'.ry,  un<ler  this  instruction,  found  aver- 
iie  defendant.    Tin;  ca.s<'  wjis  carrietl 
~  ipreme  Court  of  .Viif'souri,  where  the 
tipntut  WM  fitlirined,  from  which  it  was 
L'TOttgbt,  by  writ  of  error,  to  this  court. 
Howain  2 


Me^n.  Ixitck^  and  Bogg  for  the  plaintiff  in 
error. 

Mr.  Qamlde  for  the  defendant  in  error. 
The  counsel  for  the  plaintiff  made  the  follow- 
ing points: 

1st.  Tliat  his  title  to  the  land  in  question  is 
protecteil  by  the  Treaty  of  Cession  of  1803 
(article  3d),  and  coufirnuHl  by  the  Congress  of 
the  United  States  as  such. 

241.  That  the  title  attempttnl  to  be  shown  in 
the  town  of  St.  Charles  has  not  lieen  sustained 
by  any  proof  of  grant  by  Spain  or  France,  or 
by  any  grant  or  aicl  of  Congress  since  the  treaty 
of  cession. 

3d.  That  the  defendant  having  shown  no 
tithr  in  himself,  and  no  *outstanding 
legal  estate,  the  decision  of  the  Supreme  Court 
of  Mis.souri.  overruling  a  claim,  right,  and 
title  <lerive<l  from  the  Spanish  government, 
guarantied  by  the  treaty  of  cession  and  con- 
rtrmed  by  Congress,  is  erroneous  and  ought  to 
be  reversed. 

In  support  of  the  first  point,  they  cite<l  the 
cases  of  J)fl4iitsitit  and  Choutaiu,  re*i>orted  in  9 
Peters,  and  JA(**Av/y,  in  10  Pel.,  40,  and  con- 
trasted thosj!  cases  with  the  i>resent. 

Asstiniinp,  then,  as  demonstrate*!,  that  the 
plaintiff's  title  wjis  priimi  fufie  go^sl,  his  coun- 
sel will  proceed  to  analyze  that  set  up  by  the 
defendant,  which,  the  court  will  have  already 
observe*!,  is  simply  an  attempt  to  show  an  out- 
standing legal  estate,  in  the  tract  confirmwl  to 
Peter  (.'houteau,  in  tlie  town  of  St.  Charles  or  in 
the  trustees  of  that  town.  The  defendant  has 
not  shown  any  derivative  title  in  him  to  the 
lanti  in  (piestion.  nor  any  color  for  his  posses- 
sion thereof. 

The  question,  then,  before  the  court  is, 
whether  the  title  of  the  town  of  St.  Cliarles  to 
their  commons  is  paramount  to  that  of  the 
plaintiff,  and  includes  the  land  which,  »is  has 
l)een  shown,  was  gninte<l  by  the  Spanish 
authorities  to  Peter  Chouteau.  If  this  ques- 
tion Ik*  resolved  negatively,  it  nuist  follow  that 
the  d«*t!ision  of  the  Supn'ine  Court  of  Mis.sourl 
has  Ijecn  erroneously  given  against  the  title  and 
right  of  Chouteau  siH'cially  set  up  under  the 
treaty  of  cession  an«l  the  acts  of  Congress,  and 
the  re|K'nted  decisions  of  the  Supreme  Court  in 
analogous  cases. 

The  court  will  please  to  observe  that  no 
specific  gnmt  has  iM'en  given  in  evidence  by  the 
defendant,  of  land  as  comtiKms  to  the  village 
of  St.  Charles. 

The  documents  which  have  been  given  in 
evidence  by  the  defendant  will  be  .seen,  not  only 
not  to  constitute  a  grant  of  Commons,  but 
HjM'cifically  to  refute  the  presumption  of,  and  to 
negative  such  a  grant. 

In  order  to  arrive  at  the  conclusion  that  the 
town  of  St.  Charles  had  title  to  a  tnict  of  land 
as  commons,  and  that  the  land  in  <im*stion 
formiHl  part  of  that  tract,  and  that  a  legal 
estate  in  the  whole  of  that  common  tract  was 
outstanding  again.st  the  ]>laintifT  in  ejectment, 
the  counsel  for  the  defendant  were  comjH'lh**! 
to  contend  that  the  A<;1  of  ('ongre.ssof  the  13th 
.lune.  1812.  entitled  "  An  Act  making  further 
provision  for  settling  the  claims  to  land  in  the 
territory  of  Mis.souri."  ha<l  the  effect,  prtrprio 
ru/ore.  of  ctmfirmiug  lo  the  town  (or  village) of 
St.  Charles  the  title  lo  the  whole  of  the  14.<K)0 
acres  included  in  the  survey  given  in  evidence 
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by  the  defendant  as  common  "adjoining  and 

belonging  to"  thiit  town  (village). 
356*J  'This  interpretatioa  of  the  Act  of  im 
haa  htea  adopted  by  the  Supreme  Court  of 
Missouri,  find,  as  a  corollary  or  (.onsciiucuce  of 
this  construction,  it  has  been  decided  by  that 
court  that  a  confinnaUott  by  the  Act  of  1818  of 
commons,  ni  cx-ssarily  annuls  or  neutralizes,  as 
a^insl  the  inhabitants  of  the  town  or  village, 
all  granta  or  sun  cys  made  under  the  Frendior 
Spanish  government,  no  matter  of  what  date, 
whicii  previouii  to  the  passage  of  the  Act  of  1812 
had  not  been  **  conflnned  by  the  board  of  com- 
miaiioneia  for  adjusting  and  settling:  rtaima  to 
land  "  in  the  then  territory  of  i^lhssouri. 

The  first  section  of  the  Act  of  1812  is  relied 
on  by  defendant  and  the  Supreme  Court  of 
Missouri  for  the  above  operation.  The  counsel 
for  the  plaint ilt  in  error  submits  that  such  a 
construction  of  the  Aet  of  1812  (sec.  Isi)  is  in 
opposition  to  the  Icrois  uf  the  act  itself,  and 
would  ako  be  violatory  of  rights  vested  at  the 
date  of  the  treaty  of  cession,  and  protected  by 
that  treaty  and  by  acts  of  Conffress. 

The  first  section  of  the  act  (ine  only  part  of 
that  law  which  bears  on  tlie  subject)  enacts. 
"  that  the  rights,  titles,  and  claims  to,  iu  town  or 
village  lots,  ouMots,  common  field  lots  and  com- 
mons, or  adjoining  and  belonging  to  the  several 
towns  or  villages  of  Portage  des  Sioux,  St. 
Charles,  St.  Louis,  and  others  in  the  Territory 
of  Missouri,  which  lots  have  been  inhabited, 
cultivated,  and  possessed  prior  to  the  20th  day 
of  December,  1808,  shall  be.  antl  the  same  are 
hereby  confirmed  to  the  inhabitants  of  the 
feapeetlve  towue  or  vtUagea  aforesaid,  according 
to  their  several  right  or  rights  in  common 
thereto,  provided  thiat  nothing  liercln  shall  be 
conatnted  to  affect  the  righta  of  any  persons 
claiming  the  sarm  l  iii  l  ,  or  any  part  thereof, 
whose  claims  have  been  confirmed  by  the  board 
of  commianonere  for  adjusting  and  aettling 
claims  to  land  in  said  territory. 

It  is  manifest  from  the  terms  of  this  section, 
that  ft  was  not  the  IntentioD  of  Congress  to 
confirm  any  lots  or  commons  which  did  not  on 
the  20lh  of  December,  1803,  belong  to  the 
several  towns  or  villages  mentioned  respect- 
ively. The  words  "in,  adjoining,  and  belong- 
ing to  the  sicvcrul  towns  and  villages "  are 
aurely  significant  and  explicit  terms;  the 
words  "which  lots  have  been  inhabited, 
cultivated,  or  posseaajed  prior  to  the  20th 
December,  18()o, "  are  not  more  explicit  and 
significant  than  the  former  words  "  in,  adjoin- 
ing and  belonging  to;"  yet  the  Supreme  Court 
of  Missouri  have  solemnly  decided  iu  the  case 
of  JomiH  ynrmnn  v.  T,.  E.  LuicUhk  (Mij^souri 
Kept>rt8,  279),  that  tlie  tirst  seelioa  ot  the  Act 
8117*]  of  1812  could  have  no  'confirmatory 
operation,  in  the  case  of  a  town  lot  in  St.  Louis, 
unless  it  were  distinctly  proved  that  on  the  20lh 
December,  1mo3,  the  lot  existed  as  a  St.  Louis 
town  lot.  in  that  case  the  plaintiff  Newman 
having  failed  to  prove  that  essential  fact,  the 
judgment  rendered  against  him  in  the  C  ircuit 
Court  was  atfirmed  by  the  Supreme  Court  of 
msaottH.  The  Supreme  Court  of  Hlmonri 
bjised  their  decision  on  the  terms  of  the  act 
which  manifestly  call  for  the  existence  of  a 
town  lot,  and  the  posocarion  of  it  as  sudi  on 
the  201  h  December.  1803.  as  essential  tO  the 
contirmalory  operation  of  the  kw. 


j    It  is  submitted  that  precisely  the  same  aoond 

I  principle  of  cou.struction  ought  to  have  l>et'n 
applied  by  the  Supreme  Court  of  Missouri  to 
the  case  before  the  court,  and  it  n  coQtended 
that  if  it  had  been  so  applied,  it  would  have 
the  Supreme  Court  to  a  aedsloii  ia  favor  of  the 
plaintiff.  There  could  be  no  greater  reason  or 
justice  for  the  confirmation  of  i  titlr  to  a  pitH  e 

iof  ground  as  common,  which  did  not  belong  as 
common  to  a  Tillage,  than  for  the  ooofimaEos 
nf  a  lot  which  did  not  exist  or  did  not  bekio^to 
I  Anybody  on  the  20th  December,  1803. 
j    The  Supreme  Oourt  of  Htaiouri,  in  the  ptes- 
r'Tif  erf!!-,  nbst  rvo  that  tjirrc  -jpcm  to  be  no  ques- 
.  tioiis  un.siQg  iu  tiiis  cai^c  which  were  not  in- 
volved in  the  case  of  Bjfitd  v.MdwIgomeri/  (BlGa- 
souri  Rej). .  51^) 

With  great  i expect  for  the  Supreme  Court  of 
Missouri,  the  counsel  for  the  pu^tiff  In  enw 
contended  that  tli<  f  irT-  in  the  case  of  Ri/rdr. 
Moatgonu^ry  arc  totally  liilTcrcut  from  thcwie  of 
the  present  case. 

In  the  ca.se  of  Byrd  v,  Montgomery  there  was 
no  grant  of  the  specific  tract  of  land  to  the  per- 
I  son  under  whom  the  defendant  claimed  title. 
The  defendant  in  that  case  set  up  (as  against 
the  title  of  the  town  under  the  Act  of  lttl2).  a 
'  concesjiion  to  one  Francis  Qiguiere,  dated  lilh 
I  May,  1800,  w  hich  was  what  is  termed  a  floating 
concession,  authorizing  a  location  and  survey 
on  any  part  of  the  royal  domain.    No  survey 
was  made  under  this  conoeaaion  during  the 
Spanish  government,  and  the  confirmation  was 
reported  by  the  reconler  in  1815,  on  the  ground 

of  settlement  right  arising  out  of  improve- 
nwnt. 

The  Supreme  Court  of  Missouri  were  of  opin 
ion  that  this  confirmation  in  ldl5,by  the  record- 
er, was  subordinate  to  the  oooflfintfloQ  nf  the 
commons  of  St.  Charles  bjthe  Act  of  ISth  J«uie, 
1812.  section  lat. 

It  is  by  no  means  the  Intention  of  the  eoonel 
for  the  plaintiff  in  ♦(  rmr  in  tn!  tr^  f*;i58 
the  correctness  of  the  dociriucs  laid  down  iu  the 
eamtA  ^f«4y,  Mw^tg&mery.  Quite  the  ivfem; 
but  Ilu  counsel  for  the  plainiilTin  error  con- 
tend that  the  title  of  the  plaintiff  in  error  in 
this  case  is  totally  different  from  that  of  Konl- 
gomery. 

In  the  present  case  the  grant  to  Chouteau,  as 
has  been  observed,  was  sfwcial— it  required  no 

survey  to  locate  it  or  ascertain  its  metes  and 
bounds;  these  were  specially  described  iu  the 
grant  of  Choateau.  Again,  in  8Sg^*M  erne, 
there  was  no  possession,  no  improvement,  !V'» 
expenditure  of  money,  skill,  or  labor  in  cum 
pliance  with,  and  upon  the  condition  imposed 
in  tlie  grant.  In  (rigHiere't  ca?«e  there  was  iv 
severance  effected  in  favor  of  the  gniute*;. 
the  land  granted  from  the  publit  domain.  The 
treaty  of  ces.sion,  therefore,  did  not  specially 
guaranty  the  land  as  it  clearly  did  in  the  present 
case.  The  confirmation  by  the  recorder  ui  18!  < 
was  based  on  cultivation  in  or  prior  to  20th 
December,  1803,  and  by  virtue  of  the  donaticn 
law  of  1805,  and  the  3d  section  of  the  Act  of 
181^  The  report  of  the  recorder  of  the  Isl 
Noyember,  1815,  which  embraced  Siiroia's  m*- 
ilement,  was  affirmed  by  the  .Vci  of  2iMh  .Vjirii, 
181U.  It  is  manifest,  therefore,  tluu  Qiguieoe's 
title  emanated  from  a  donation  law  of  Ooncresa. 
and  n  r  from  an  ancient  and  pm mn  iunt  Spun 
iah  grant,  wiiich,  as  in  the  pdncipai  case,  ser- 
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end  thtt  land  from  the  royal  domain,  and  aii 
«ek  wm  proCaetod  hj  Uw  treaty  as  iNrivate 
property. 

It  certainly  baa  not  been  snid  or  decided  in 
the  Supreme  Ooitrt  of  Minsouri  that  a  mere 
d>im.  without  any  shadow  of  richt,  could  be 
enforced  by  Congress  to  the  prejudice  of  an  ex- 
miln^  right  and  title— particularly  such  a  right 
iid  title  as  tha|  vested  to  the  plaintiff  in  er- 

The  very  reven»e  has  been  laid  down  by  the 
Sipreine  Court  of  MiKstniri  in  the  cmo  of  The 
Widnr  and  JIara  of  MacJcay  v.  DilLjn  (7  Mis- 
*Mn  Rep..  7).  The  language  of  that  court  in 
ilttt  case  is  unambiguous  on  this  point.  They 
«T.  "  that  only  such  claims  as  were  founded 
•<.\  rifrht  were  designed  to  bo  confirmed.  A 
mere  claim,  unaccompanied  by  any  shadow  of 
n|;bt.  14  clearly  not  such  a  claim  as  any  Act  of 
O  iitn-'s'"  fould  confirm.  The  force  of  the  term 
ooolirmatioc,  of  itself,  implies  some  sort  of  a 
t^  to  preTtoua  existence." 

It  is  true  that  the  Supreme  Court  of  Missouri, 
is  the  ahove  case,  came  to  Uie  couduaion  that 
lh»  Mie  of  the  inhabitants  under  the  let  section 
the  Act  of  1H12,  .lune  I3th.  to  conimons,  was 
Mramount  to  that  of  the  plaintiff,  who  claimed 


under  a  "^nint  and  sunr^  made  *ander 

the  Spanish  government  to  their  ancestor,  and 
ft  gnat  and  survey  roc<M;nized  by  thu  claimants 
of  the  commons,  and  nid  down  specially  on 

■!>e  plot  of  survey.  m:ide  in  1806  by  Mackay 
iiunself.  and  submitted  in  support  of  the 


While  the  counsel  for  the  plaint ifT  in  error 
protest  against  the  conclusion  to  which  the  8u- 
p^eae  Ooort  of  Missouri  has  arrived  in  the 
»bove  ca.ie,  as  illogical,  and  utterly  illegal  and 
uocoostitutional,  they  nevertheless  feel  justified 
h  tfiilii^  themselves  of  the  admlBsions  of  that 
eourt,  as  alwive  cile<l,  to  demonstrate  that  the 
doctrine  in&bied  on  by  the  defendant  in  this 
cmt.  namely :  that  the  Act  of  1812  confirmed  to 
'.'1*' people  of  St.  Chark's  !4.(XM3  afres  of  land, 
r-ciiKlioj;  the  tract  granted  to  theplauiliir,  can- 
W  si)un»l  unless  he  previously  establish  that 
Uie  tract  claimtil  by  the  plaintiff  couslitutwi  a 
f^rt  of  ihu  c-<>mmons  of  St.  Charles,  on  the  20lh 
'^fccmber.  The  words  of  the  1st  section 

of  the  Act  of  the  13th  June,  1812,  would  really 
Man  to  preclude  all  doubt  on  this  point.  Ac- 
oxtling  to  those  words,  no  rights,  titles,  or 
chim  to  conunons  are  confirms  but  thoee  "to 
commons  adjoining  and  belonging"  to  the  scv- 
•ral  towns  and  villages  nanuHl.  and  "according 
to  Ihsir  rtfl^  in  common  thereto."  To  con- 
ttnd  that  uis  act  could  confirm  or  grant  com- 
D^a*  which  were  "not"  adjoining  and  l)cl(>ng- 
iSf  M»  thoae  towns  or  viUsABs,  and  to  which  the 
iwlMihad  no  **iigfann  oomaMm,"  would 
br  to  make  •  new  htw,  and  podUvdly  rroeal  that 
0(1811. 

Whai  W9  examine  the  action  of  Oongrcss  on 

^be  French  and  Spanish  unconrtmud  titles  at 
^  dale  <rf  the  passage  of  the  Act  of  1812.  it 
bbm  hi  Midf  est  that  It  oottld  not  have  been 

Ike  intention  of  Con:rn'«s  "-tr)  interfere  with  or 
tr»Mf«r"(to  u-c  the  language  of  (  'htef  JitsUee  * 
^i»nluM  in  the  abcive-dtM  case  of  JJelamtt,  v»- 1 
■'"I  DihizirnK)  'i'-  town  of  ^'  <  liarles,  the 
ir»a  daimed  by  fierre  ('houteau.  As  has  been 
•iMfa,  the  daijn  of  the  plaintiff  in  error  under 
inni  litijiBill^olil  tiifiiiii  iliii nm  limiil  i 


of  commiaaioQers,  under  the  Act  of  1805.  was 
duly  filed  with  tlie  United  States  recorder,  and 

had  been,  previously  to  the  treaty  f)f  ce??sion, 
actually  registered  among  the  archives  of  the 
Spanish  government  at  St.  Louis,  as  appears  br 
the  certiticateof  the  Surveyor-Qeiieral,  Soulard, 
and  by  the  book  of  Spiiuish  record  in  St.  Louis, 
to  which  he  refers.  This  court  will  please  to 
direct  its  attention  to  the  Act  of  ('ongr("?s  ap- 
proved February  15,  1811.  (2  Story's  Laws, 
1178.) 

li  will  be  seen  that  Congress,  b}-  the  0th  and 
10th  sections  of  that  act,  specially  provided  that 
no  land  should  be  disposed  of  at  public  or  pri- 
vate *sale,  "the  claim  to  which  has  been  [*300 
in  due  time  and  according  to  law  presented  to 
the  recorder  of  land  titles  and  filed  in  his  office, 
for  the  purpose  of  being  investigated  by  the 
commissioners."  The  court  will  also  see  ttiat 
in  no  cas*'  was  the  decision  of  the  commissoners 
in  Missouri  final,  when  thatdociaton  was  against 
the  claimant.  Congress  uniformly,  in  all  the 
acts  posseil  from  1805  to  Kith  June,  1812,  in- 
clusive, reserved  the  power  to  pass  finally  on 
those  claims. 

It  is  not  contended  tliat  the  Act  of  1812 
amounted  to  a  final  disposition  by  Congreaa  of 
the  claim,  right,  and  title,  of  Pierre  Chouteau, 
Sen.,  to  the  land  now  in  questifjn 

The  acta  of  Congress,  since  passed  for  the 
relief  of  didmants  under  French  and  Spanish 
unconfirmed  titles  in  Missouri  and  Arkan-sas, 
demonstrate  that  Congress  considered  Chou- 
teau's title  aa  still  in  bdng.  and  not  destroyed  or 
even  weakened  by  any  antecedent  law. 

If  this  be  not  so,  it  must  follow  that  tiie  Act 

of 

continuing 
and  18a3,  and  lastly  the  Act  of  4tli  July. 
specifically  contlrming  the  title  of  the  plaintill 
in  error,  must  have  been  all  of  I  hem  absurd  and 
without  a  subject  matter  to  act  \x\wn.  If  the 
right,  title,  and  claim  of  Chouteau  to  the  tract 
now  in  question,  hiid  been  extinguished  by  the 
confirmation  to  the  town  of  St.  Charles,  it 
would  seem  that  it,  then(%forward,  must  have 
ceased  to  exist.  It  would  be,  it  is  submitted,  a 
solecism,  a  coutradlclioii  in  terms,  to  contend 
that  Chouteau's  title,  though  a  nullity  as  against 
the  title  of  the  town  of  St.  Charles,  could  have 
any  being  or  validity  as  against  the  United 
States. 

It  seems,  therefore,  manifest  that  the  utmost 
oi>eralion  that  can  be  given  to  the  Act  of  1812 
in  favor  of  the  towns  and  villages  mentionetl  is, 
that  of  a  transfer  by  the  United  States  to  those 
towns  and  villages  of  the  right,  title,  anddalm 
of  the  United  Slates  to  all  such  land  adjoining 
these  towns  and  villages  as  belonged  to  Iheae 
towns  or  villages  ascommons,  and  had  not  been 
granted  to  private  individual,  and  were  not 
protected  by  existing  laws  or  treaties. 

Having  said  this  much  on  the  general  prin- 
ciples up(m  which  the  1st  section  of  the  Act  of 
1812  ought  to  be  construed  and  administered, 
and  having  shown,  tliat  excluding  from  our 
consideration  the  title  set  up  by  tlie  defendant 
under  the  town  of  St.  Charles,  the  plaintiff  has 
established  his  pHmafaeie  case,  the  counsel  fat 
the  plaintiff  in  error  will  now  proceed,  lus  sum- 
marily as  they  can,  to  *cxamine  the  l*301 
grounds  of  the  daim  of  the  town  of  St.  Uliarles 
to  the  tiact  in  queatlon  as  forming  part  of  ite 

i»9 


Congress  of  May  26.  1824,  the  Act  of  1828. 

ntiuuing  the  Act  of  1824.  the  Actx  of  1832 


Digitized  by  GoQgle 


861 


Stprkmk  Coubt  of  the  Unitkd  Statrp. 


I'oinmon,  nnil  hojx^  to  be  able  to  satu^fy  the  court 
that  the  very  dotniments  jjiven  in  eviilence  by 
thL'ik'fLiKlanl  ncicallvcmost  posit ively.lheelniin 
of  the  iolmbitimts  to  the  land  for  wUicU  this 
actlnn  wam  hroii^ht  Against  the  ftefendmit  Wilt- 
iuni  Ki  klmt  t. 

(The  COUU80I  Ihcn  oxamineti  Tajt'ou's  iK-Ution 
and  Tnnleair*  anwer,  which  are  set  forth  in 
tlic  -lali'Mu  lit  iif  ihc  vnsv.  and  contended  llmt 
the  land  of  the  {ilaiutill  was  not  iu<rluded,  l>e- 
caiifle  the  Marahi  Cmelte  was  eitiiated  Mow  the 
tdwti  (if  St.  ( 'li;tr1(  <.  am?  lln'  irmnt  of  t!i«-  i>laint- 
iff  uIm)vu  tlu-  town;  luid  alno  that  the  clmrocter 
of  the  land  did  not  acrord  with  that  claimed  by 
the  plaint itT.) 

Aijain.  in  the  re>|i<>iisL'  of  the  lieutenant  ijov- 
ernor  there  i«  no  ;rrunt  at  all  of  common  to  the 
villajre  of  Si.  Thcic  is  onfy  n  dcrla- 

nit ion  thai  the  woixli-d  ami  low  «rn)und  avkwl 
for  by  Tavon  Khali  remain  royal  domain,  and 
ttuit  ilw  itdiabilimls  of  S»  ( 'Inulcs  may  use  it 
to  oblaiu  fuel.  It  ih  manifevi  ilmt  at  tlie  date 
of  thin  answer  of  the  iteiitcniint  f,t»veraor  to 
Triyoo  no  LTUit  Ijad  ev«T  pn'viousK-  bwn  made 
«ii  I  vcn  askcil  lur  of  conunon.  Tay«»n  in  hi« 
jMiitiofi  treats  the  land  he  !U<ks  for  an  land  of 
the  donirun.  and  the  lleuti  iKint  (roviTiKir  in  his 
ri'ply  utlinns  this  view  of  it.  uiul  al  tlic  uUnosl 
:i.s«(  iii-  ti.  the  u.se  of  it.  until  further  onler,  by 
till'  inlnihitanlM.  It  is  dilticult  to  imaL'inc  wliy 
or  Ik»w  this  d(H-um<*tit  <-an  be  r<;lied  on  or  used 
loe8tiibli«<he<l  the  «'Xisli  i!(  r,  in  favor  of  the  vil 
k»ge  of  St.  Charles  on  the  :iOlh  l)ec<;ml»er.  1803. 
of  ftny  conuiion  riirht  totlieC-houteau  tmct.  nr. 
inrh-cd,  of  any  definite  conitnons  at  all,  uijon 
whidi  tht>  isi  Mciion  of  the  Act  of  13th  •lane, 
1818,  <*an  possibly  oimthIp. 

The  couM'i'l  than  i  xaniiiici!  Ilie  procerditt^js 
of  the  inhabitanti*  of  the  vihuge,  m  deiniied  in 
lh(*f;tni«mcnt  and  ohscrvw]. 

Ii  iv  in  inifcst  from  the  al>ove  procee<lin«rs  of 
tiie  inhtibittin(i)  of  iSt.  Uharhw,  tbuL  at  hn  date 
they  had  but  a  Miiall  tniol  which  they  iiHod  w 
rommoii.nr  for  the  piirposi-  of  fuel.  an<I  fJiat  tliut 

tmrl  must  have  liwn  Hie  .*^nie  referred  to  by 
>im  Zonon  Trudeao,  in  liin  answer  lo  Tnj-on. 
nti  !  Micrefoi-e  situatrd  on  tin-  Alarai'S  Cnx  he 
\n-U>\\  St.  CharieH.  It  i{ialM>  ntithitist  that  the 
inhahibinta  at  the  date  of  «ii<l  proi-et'diiififH  had 
no  j?rani  «>f  commons  from  tlic  Sp  iiiish  prnvrni- 
iTu-i}^  of  any  land  a(lj(»iuin;.'  tlie  villajje;  and 
tiiat  tbr  la'ni!iia.i:e  ot  Zi  ii  -n  Tfiuieau.  trpa! 
iu'^  the  v. oodland  tx-i  royal  domain,  W!W  ns-^fnlod 
to  by  the  inhabilaiilK  of  St.  CharlcH,  not  only 
in  ITiiT.  but  on  Um;  Ittlb  of  January.  1801,  the 
ilate  I  'f  I  lie  prfrfv'«'»bnirs. 

802"]  *ll  i>i  niaiiifesi,  also,  thai  llio-c  simple 
jM'ople  never  inlended  by  the  extension  of  the 
comnviu  to  int«  rft  ie  with  any  private  vested  In- 
terevt  or  ri.L'ht.  Tlu-y  pK'<l>je<l  themselves  to 
exert  themselves,  but  "always  without  preju- 
dice lo  the  interests  of  any  iH-rsou."  They  evi- 
dently nev<'r  iiitende<l  to  «leprive  Pierre  Chou- 
teau of  his  pro|M'!  ty.  Tlu-y  must  all  of  them 
liavc  been  perfectly  iicquatiUul  with  Chouteau's 
iand.  The  work«  wxecnted  l>y  Chouteau  and 
his  anci«'iil  po-s(  <si(.:i  must  have  lieen  nolori- 
ouH.  and  it  not  to  be  huppo«vd  Unit  the  in- 
liNhitantfl  of  the  villaj;e  who  were  employeil  by 
Cli- I'l'f.iii  oil  liisland,  <;oul<l  havel»een  ii^noiaiit 
of  his  clmiu  to  it.  This  view  of  those  proceed- 
ini^  is  Aubraitted  Id  ortler  the  lielter  to  UDder- 
Ktand  the  effect  and  import  of  tlie  other  docu- 


mentis,  and  evidence  ofTei  ?d  in  suf^rt  of  tht 
claim  of  commons  in  thw  'ase. 

(The  eouiiM'l  then  exam  ned  the  effect  of  the 
meeting;  of  the  inhabitaott  which  took  place  m 
Jannaiy.  1801,  and  the  orfer  oonacqoent  npna 
it;  and  aliened  that  no  irr  int  could  be  infemil 
from  that  order.  They  1 1  en  examined  the  »u^  1 
vey  of  Mackny.  and  oontelded, 

1.  This  survey  is  totally  unauthorized  h\  I'l;! 
decree  in  olx.>dieucc  to  wLidi  it  ia  recited  to  1m' 
made. 

2.  This  survey,  adniittiiiir  it'^  exterior  Irnr- 
have  l>een  correctly  run,  and  in  conformity  to 
the  order  of  the  fteuteoa  ii-Kovemor.  do**'w4 
contlici  at  all  with  the  gn  nt  of  the  plaintitT  in 
error,  but  is  couMisleul  w  th  its  existence  and 
valitlity. 

Which  points  were  Mnji  ed  at  length.) 
In  cfmcTiislon,  the  following  were  nialed  a* 
the  points  whicli  tlie  argument  was  cooaidmd 

as  estatilishimr, 

1st.  That  the  lille  of  Ih  •  plainlill  in  error  la 
the  tract  jfranted  to  him  01  ilie  'jr»thof  Novem 
lior,  1800.  bv  the  I.i(  t?tenant  Governor  of  L'pp«-T 
I>ouisiana.  is  protci  ted  and  guarantied  by  tin* 
Treaty  of  Vvs<\->u  artichi  8).  and  has  Unu 
s|>eelfH'nlly  eontlrwcU  by  the  Act  of  the  4ih 

.lulv,  ]H3tj. 

2'd.  That  the  Un)te<l  Slate-  Mirvev  (No. 
given  in  evhlenre  by  ilie  pliuaiiH,  identittea  the  i 
land  m  granle<l. 

8d.  That  bv  viiHie  of  said  grant  and  survey 
so  guaraotietl  by  treaty  and  c4>ofirmed  by  »ci 
of  Congress,  iht;  plaint  iff  in  error  ia  entilird  lo 
the  iH>!{s4-s.sion  of  the  whole  of  tlie  laodinclwled 
in  said  gnint  and  survey. 

4th.  That  tlie  Act  of  June  13,  1812.  did  not 
n|V(-rate  its  a  grant  of  the  huid.  ineludt<d  in  \he 
grant  un<i  survey  of  the  plaintill  in  error,  to  ibe 
town  of  8t.  Oharien  for  commons,  or  fur  ant 
other  puriH>se. 

*5lh.  That  neither  the  town  of  8l.  [•^GS 
Cliarlen  nor  (he  defendant  haa  shown  any  llile 
whatevet  lo  tlie  land  inelude«l  in  the  rn!it>! 
States  survey  (No.  2982),  |$ivcn  in  evidence  4ki» 
Ix'half  of  the  plaintiff  in  error. 

6lh.  That  the  survey  and  certificate  oiTtn^l 
in  evidence  by  tlie  defendant,  are  erroot'ou*, 
illegal.  an<l  on  the  face  of\hem  void. 

7Vh.  That  ailmitling  the  survey  (No.  2t>82)  lo 
lie  within  the  e.Merior  lines  of  the  survey  ^vea 
In  evid«'nee  by  the  defendant,  of  the  conuiinna 
of  St.  Charles,  it  (Im'H  not  follow  that  the  irr;>.nl 
antl.HUi  vey  of  the  plaintiff  in  error  arr al>?»orlM.ni 
and  annulle<l. 

8th.  Th.it  the  town  of  81.  CharlcB  ia estopped 
fnun  deiiyim:  the  |)laintiiT'»  title. 

9th.  That  the  title  of  the  plaintiff  in  error Irt 
the  lanci  included  in  survey  No.  2982.  i»«  clear, 
det)nit(\  and  speciUc.,  ami  elothe<t  with  all  p«»^ 
sible  documentary  forai,  coupled  with  a  poava- 
aion  of  upwanls  of  twenty  years. 

lUlh.  That  the  title  set  up  by  the  town  of 
St.  Charles  is.  in  its  inception,  Ulioertidll,illC!|Qal. 
and  even  fraudulent. 

11th.  That  (he  inatniclion  given  to  (lie  jnrr 
who  trie.l  ilie  ejectment,  by  the  iMrcuit  (  .  uTt 
of  MiiKHJuri,  on  motion  of  (ho  dofetKiaitl,  to 
wit:  **  That  if  the  jury  bellev«d  from  tbe evl- 
(ieiice  fluit  till'  jm-mi^es  in  controversy  are  In- 
cludcHi  in  the  iraci  uf  land  surveyed  under  Llie 
authority  of  the  Spanish  Lieotenaat  Oimiwy 
Upper  LottiaiMn  tor  the  ooauBoot  o(  tbe  Umm 
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fi  M.  I'hariw,  ami  held  by  ■'^aid  Jown,  and  in- 
rbcvd  bj  them  as  their  common,  under  the 
SpMURh  iTOvernment.  the  plaintiiT  cnnnol  re- 
rofwln  this  action, "  were  ilic^l  and  unjust 
instnictionH,  inasmuch  as  they  iissu mc  facts  a» 
proved  which  were  not  proved,  and  leave  mnt- 
Im  of  pore  law  to  l>e  divided  by  the  jury,  and 
calculated  to  lead  the  jury  into  n  mistake 
•ail  ouflapprebeoaiou  of  tact  and  of  law. 

J^.  fJamNe,  for  the  defendant  in  error: 

It  apfnar-i  thai  l)olh  parlies  ( luim  the  land 
awier  titkw  originating  under  the  Spaiiiab  xov- 
ffinait  in  Lnalmana.    flo  far  as  there  Is  a 

.'(iilirt  lH'tw«-i'n  the  S[>;mi--h  lillcK.  and  8o  far 
it  Lbe  court  of  MisNouri  have  decided  between 
8|Mni«kh  tillea,  and  so  far  an  the  court  of 
M»(Miri  li.ivi-  decided  h;  I  ween  the  ]iiirlif'><  on 
lbe  trlaiive  lucrilM  of  tlicse  tilled,  il  in  believed 
tint  the  Sapremo  Otrtot  of  the  United  Sutea 
k4vr  not  the  juri.'<<]iction  to  review  Uie  }udg< 
iDfQi»  uf  the  Bute  courts. 

The  courts  of  MiflKNuri,  In  deciding  upon  the 
rights  of  pirtics,  as  they  existed  imdcr  the 
>(Huiiiih  government,  are  "fovcrned  by  the 
954*]  •^Minish  law,  and  neither  the  treaty  of 
'^jnn,  n<>r  tlie  hiwn  of  ih<'  United  States,  are 
ini*n  in  question  in  such  decisions.  If  either 
fyrtr.  bv  luvokint;  the  treaty  as  the  guaranty 
<•(  Ills  ri;rhts.  could  draw  !iis  chsc  within  the 
(•n;ai£uuce  of  the  Buprenie  C  oiiri  of  the  United 
^:«t«a.  then  all  (pieMions  whi«*h  may  arise 
i!-  ut  pmperty  in  Miwmri,  Ark:in'-iis,  or  Loiii 
KMm,  ciaimetl  by  title  orit;iuntin|?  iindtT  the 
UnofT  jrovernmenls.  may  be  brougiit  t»efore 
tilts  court.  Tliis  (juestinii  may.  however,  Im» 
i»farded  as  M-liled.  I)y  the  decision  of  thi.s 
fwt  in  llm  case  of  7%<r  ('iti/  of  Xt  tr  Orkuna  v. 
IM  Armas  and  CuruUu  (9  Peters.  224).  So  far. 
tif'o.  as  the  State  courts  have  decide<l  tlds  case 
^*m  the  comfMinilive  merits  of  the  two  Spanixh 
itiitti  exhilMted  by  the  parties,  that  decision 
•ill  be  rpjpirded  as  ctniclusive  by  this  court. 

iu  making  thai  deeisi»»n.  the  Slate  courts 
kre  iflipro|»erlx  disregarded  the  claim  of  the 
iMittiff.  as  it  may  have  been  asserted  under 
ID  act  of  ( ■'  -  rcss. 

Thtplaintiil  in  Uiis  case  exhibits  his  claim  to 
thp  Im  in  <|tieMinn,  as  oommencinf^  under  the 
>f>:  ni-h  authorilies,  jiud  llicri  produci's  ihe  Act 
«( C(N^(rttw  of  the  4th  of  Jidy.  (4  blory's 
Uva  of  the  United  Slates,  2515),  as  the  con- 
tnrntii.n  of  this  'itie. 

The  defendant  exhibits  the  title  uf  the  iohab- 
Itaalt  of  tlie  town  of  St.  Charles,  under  whom 
Hedwrns  this  sjime  land,  as  also  comniencinj; 
wder  the  Spanish  government,  and  us  con- 
InnBd  tqr  the  Act  of  Congress  of  the  Idtb  June. 
I'*!^  <S  Story's  Lnws  of  the  United  Slates. 

The  oourt  of  St.  Charles  decides,  In'twcen 
tlrv>  two  UtJes,  in  favor  of  that  set  up  by  the 

tkfeodant. 

If  tiM*  question  were  between  the  titles,  only 
»  Sp«ni«h  titles,  flie  State  courts  woidd  hav«> 
tiK  exclusive  right  lu  determine  it.  but  iiere  are 
'  of  OkmgVBSS  under  which  the  parties 
cUim.  as  the  completion  of  ll>eir  re 
incomplete  Spanish  titles,  and  the 
tHsteoourts  liave  suppi>rtc<l  the  title  of  the  de 
fndnt.  nndcr  tlia  oonfirmalion  by  the  Act  of 
»hJune.  1812. 

The  inslruetkm  given  by  the  Circuit  ('ourt 
i^wsitothe  Jay  jBdasMr,  from  tlie  evidence, 


"whether  the  land  iu  question  is  !n<:luded  iu 
the  triK  t  surveyed,  under  tiie  authority  of  the 
SfMmish  Lieutenant  C}ov<-rn()r,  for  the  conunon 
of  the  town  of  St.  t'hiules.  and  held  by  the  in- 
habitants of  said  town,  and  inch)sod  by  tlicm 
us  their  common,  under  the  Spanish  jjovern- 
ment;"  and  pronounces  the  law,  that  if  the 
land  is  embrucefi  in  such  claim  of  common, 
tlieu  the  plaintiff  cannot  recover  in  this  action. 
The  jury  have  f(mnd  that  the  land  is  included 
*in  tlie  imct  thus  surv<'yed.  thus  h',<ld  1*305 
and  inclosed  as  a  comiuou,  under  the  Spanish 
government. 

Till'  in.struction  of  the  coiwl  is  founded 
upon  a  comparison  of  the  Siianisli  title  to  the 
commons,  confirmed  by  the  Act  of  1813.  with 
the  Spanish  lille  of  tlie  phiintifT.  as  Cfinfinned 
bv  the  Act  of  IS^iO;  and  is  a  decision  in  favor 
of  the  commons'  title. 

As  this  case  fairly  pres<'nls  the  (piesiiou  be- 
tween two  coutirmiitions,  by  diilereut  acts  uf 
Congress,  it  becomes  proi>er  to  ooiwlder  the 
clTect  of  such  coiiliniiations  upon  the  Icl'^uI 
I  title.    It  is  to  lie  borne  in  mind,  that  the  Acluf 
June,  1813.  con finns  the  claims  to  commons, 
!  as  the  final  act  of  the  'jroveriitnent,  and  con- 
j  leiiipLites  no  ot  lu  r  evidence  of  title  to  be  there- 
I  after  t'iven  by  tlic  jirovernment;  it  is  not  a  con* 
i  firmaiion  in  llie  fu!»iie,  or  df|«endent  ujvm 
uny  condition:  its  languiure  is,  "the  ciuims 
I  to  commons."  &.r,..  "  smiil  be,  and  the  same  arc 
Iiereby  <;onfirni<-d." 
j     It  is  iK'lieved  lo  Im;  clear.  uiK)n  principle  and 
I  autlK>rity,  that  when  un  act  of  Congress  of  tliis 
character  has  p>i.s.scd,  and  nolhinj;  remains  lo 
be  done  by  any  olllcer  of  the  government  to 
convey  the  title,  the  title  passes  by  the  act  it- 
self, and  no  shadow  of  title  remains  in  the 
government  to  be  C(»nvcyed  subsequently  to 
another  individual. 

The  Supreme  Court  of  Missouri  has  uni- 
formly maintained  tliis  dix-trine,  and  although 
the  decisions  of  iliui  court  are  not  of  binding 
auliiority  iu  this  tribunal,  w  hen  construing  an 
ad  of  Cfongress,  yet  they  are  entitled  to  much 
C(msidenition  in  a  ciuse  like  the  present,  when 
we  reflect  that  such  acts  of  Congress  operate 
on  a  class  of  land  tittns  with  whicli  that  court 
is  familiar,  and  in  wliicli  tlie  tiii/.cns  of  ttie 
Slate  are  largely  intere^ted ;  and  thai  acts  uf 
this  descriniion  are  alwnyr.  ]>a«uM!d  at  the  in- 
stance, and  upon  the  uri:ent  -nlii  iiation  ')f  llie 
citizens  of  the  Stale  iu  which  the  lund6  to  be 
affected  lie.  Under  such  circumstances,  the 
proper  meaning  and  eft'i'ci  of  such  acts  are  at 
once  presented  to  the  legal  mind  of  the  Slate, 
and  are  kept  before  that  mind,  until  tho  acts 
receive  a  construeiion  founded  upon  an  ac- 
quaintance witli  liie  whole  subj«.*ct  on  whi«:h 
liie  acts  operate.  This  construction  is  to  lie 
found  in  Ilie  decisions  of  tin-  roiirts.  While, 
therefore,  this  court,  in  examining  a  stutuU! 
designed  to  opitrate  througiioui  the  United 
St  lies,  or  tiiroiigh  many  of  the  States  (.is  tlo 
all  geiiLial  laws  in  relation  to  the  public  lands), 
will  be  but  little  intluen<  eii  by  the  authority  of 
a  State  <lecision,  it  will  be  ]>ersu;Lsivelv  in- 
llueneed  by  such  a  (iecision  giving  the  mter- 
pretation  of  *an  act  of  C'ongrcss  which  [*366 
IS  k)cal.  and  is  appli(  able  to  a  subjcc-l  pecul- 
iarly within  the  acquaintance  of  the  State 
tribunal. 

(The counsel  here  commented  on  the  decisions 
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of  the  Supreme  Court  of  Missouri  in  the  cases 
Vaneur  r.  BenUm  (1  Mo.  R«p..  296),  Bird  v. 
Montgomery  (G  Mo.  Rep.,  510),  Machiy'n  IMrn 
V.  DiUim  (7  Mo.  li^^p. .  7),  and  also  Strother  v. 
LtMuilt  Psten.  454). 

It  is  submitted  to  the  court,  that  in  whatever 
light  a  csoofinnatioD  by  act  of  Congress  is  to  be 
▼fewed.  whether  as  a  new  grant,  or  as  connect- 
ing itself  with  the  original  title  or  claim  nf  the 
conflrmee,  it  must  have  the  effect  of  passing 
the  title  of  the  United  States,  flo  tbatno  subse- 
queni  grant  or  conflrmntinn  can  give  a  legal 
title  to  the  subsequent  grantee. 

If  thb  conclusion  be  correct,  the  next  ques- 
tion for  conslrieration  is.  whether  the  conflrraa- 
Uon  of  the  commoQ  of  the  town  of  St.  Charles, 
by  the  Act  of  1812.  passed  the  title  to  the  land 
in  controversT.  On  this  question,  the  conn«e! 
for  the  plaintiff  have  argued  that  the  title,  or 
claim,  of  the  town  to  this  land  wiis  not  such  ti 
title  as  Congress  cotiM  have  intended  to  con- 
firm by  the  Act  of  1812. 

As  the  attempt  is  made,  in  this  case,  to  escape 
from  the  obvious  menninp;  of  the  aet.  hy  a 
critical  exarainatioD  of  its  iHii^juage,  it  is  proper 
to  consider  its  terms  with  some  care.  The  con- 
flrminff  section  enacts,  "That  the  rights,  titles, 
and  claims  to  town  or  villaije  lotti.  out-lots, 
common  field  lots,  and  commons,  in,  adjoining 
and  belonging  to  the  several  towns  or  villages 
of  Portage  des  Sioux,  St.  Charles,  St.  Louis, 
ikc..  which  lot.s  have  been  inhaltited,  cultivated, 
or  possessed  prior  to  the  20th  day  of  December, 
18(w,  shall  be,  and  the  same  are  hereby  con- 
flrmeil  (n  the  inhabitants  of  the  respective 
towns,  or  villages  aforesaid,  according  to  their 
several  right  or  rights  In  common  thereto.'* 

(The  counsel  then  roferre<l.  for  iln  liistorv 
of  the  act,  to  Am.  State  Papers,  Public  l«ands 
(pp.  377,  549).  and  to  the  communication  of 
Mr.  PeniM >(  t  >  Mr.  Gallatin:  also  th tit  <  f  ATr 
Ktddick  to  the  chairman  of  the  Commillee  un 
Public  Lands;  and  then  entered  into  a  com 
parbon  of  the  titles  of  the  plaintiff  and  defend 
aut  respectively.) 

I  proceed  now  to  examine  the  plaintiff's 
claim,  as  it  has  hwn  acted  upon  bjr  tiM  legis- 
lation of  the  United  States. 

In  the  remarks  that  have  been  made  upon 
the  confirmation  of  'hr  plaintifT's  title  by  the 
Act  of  July,  1830,  ii  has  l>een  considered 
as  if  it  were  a  general  confirmation,  without 
any  restriction,  and  it  has  been  attempted  to  l>e 
shown,  and  it  is  believed  successfully,  thai 
867*]  *even  regarded  In  that  ll|^t,  it  cannot 
prevail  in  this  action  over  the  confirmation  of 
the  commons.  But  I  will  proceed  to  show, 
from  the  laws  of  tlie  United  States,  that  this 
claim  of  the  i)lain!ifT  has  at  one  period  been 
exiiiJi^uislied,  as  having  any  color  of  title  to 
the  land,  and  that  the  sub^uent  act  of  con- 
firmation, which  was  a  mere  gratuity.  wa«  not 
intended  by  the  government  to  interfere  wiih 
the  titles  which  it  had  preyioody  granted  or 
recognized. 

From  the  time  the  United  States  took  pos- 
session of  Loui.siuna,  there  has  always  been 
manifested  a  strong  desdre  to  adjust  the  claims 
of  indlvidnaTs  to  any  land  in  the  territory,  with 
t^rvat  prom[){itii(le,  and  upon  the  fairest  prin 
ciplea.  Tribunals  iiave,  from  time  to  time, 
been  establldied,  to  investigate  the  daima^ 
with  power,  in  some  instances,  lo  decide  on  tlie 
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merits  of  the  claim.s  upon  the  most  enlarged 
principles  of  equity,  and  hi  other  inslaooer. 
with  authority  to  report  their  opinions  lo  Con 
gress  for  its  final  action.  The  desire  to  hsTe 
all  the  cidms  promptly  settled  is  iriiown  in  tihe 
provisions  of  the  vanou'^  law.s  imiwnng  p«  d 
altics  on  those  who  should  fail  to  exhibit  their 
claims  for  investintlmi  wtlhin  the  times  pre- 
."scribed.  The  fnlMwIng  is  a  brief  statemeol 
of  these  enaclme n Is: 

The  proviso  to  tlie  4th  section  of  the  Act  of 
2d  March,  ISO.")  (2  Story's  Laws  United  Stat**, 
967),  declares  "that  any  incomplete  grant, 
warmnt,  or  order  of  aurvey,  deed  of  convey 
ance.  or  other  written  evidence,  which  -hrrll 
not  be  recorded  as  above  directed,  shall  never 
after  be  considered,  or  admitted  as  evidence  hi 
any  coiirt  of  the  United  States,  against  any 
grant  derived  from  the  United  States." 

The  6th  section  of  the  Act  of  3<i  March, 
1807  (2  Story's  Laws  United  States.  1(M0),  con- 
tains a  similar  provision. 

The  7th  section  of  the  Act  of  18th  June, 
1812,  extends  the  lime  for  filing  notices  by 
actual  settlers  on  the  land  claimed,  under  ^ 
similar  penalty.    (2  Story,  1260.) 

The  1st  section  of  the  Act  of  8d  March,  1811): 
auihorizes  lliose  who  have  filed  notices  to  file 
the  evidences  of  title,  under  the  same  ptnalij. 

These  earlier  acts  are  referred  to,  not  u 
having  any  direct  operation  on  the  plaintiff 't 
claim,  but  to  show  the  uniformity  of  the  legis- 
lation in  relation  to  tliese  claims,  and  to  show 
that  the  protons  of  subsequent  acta,  which, 
do  affect  the  plaintiff 's  claim,  are  not  new  or 
extraordinary  provisions. 

The  Act  of  90tb  May,  1894  (8  Story,  1«9)i 
which  created  a  siwud  jurisdicf  !■  .n  in  the 
courts  of  the  United  States,  was  designed  to 
bringthese  claims  to  a  final  dose.  TheT^WS 
"ith  section  of  that  act  provides,  that  a  cWm 
not  brought  before  the  bistrict  Court  in  two 
years,  or  not  prosecuted  lo  final  judgnwnt  in 
three  years,  shall  be  forevir  barred,  both  »i 
law  and  inequity.  The 7lh  section  providts. 
that  where  a  claim  is  barred,  by  being  decn^ 
against,  "or  by  tmy  of  the  provisions  of  tht 
act,  the  lands  shall  forthwith  be  held  sad 
taken  as  a  part  of  the  public  lands  of  ibe 
United  States,  stibjcct  to  tlie  same  dispodtioB 
Us  any  other  public  lands.** 

This  a(  t  wivs  continued  in  force  by  tlie  Ac« 
of  the  26th  May,  1826,  ff>r  two  year*,  and  br 
Ihe  Act  of  2»th  May.  1828.  it  wjii*  continued 
in  force,  for  the  puriHjse  of  filing  petitioos. 
until  the  SHrli  (!ay  of  May.  1S29,  and  for  thr 
purpose  of  adjudicutiug  uyton  tiie  claims,  uonl 
the  26th  day  of  May.  1880. 

The  record  in  this  case  shows  no  presentation 
of.  this  chiim  to  the  District  Court ;  and  for  the 
purpose  of  the  question  now  under  considera- 
tion, it  is  to  Iw  assumed  that  it  was  not  pr?- 
seuted.  or  if  pn«ented,  was  decided  again<« 
the  effect  being  the  same  in  either  case.  It  i' 
certain  that  it  has  not  been  confirmed  by  the 
courts,  as  the  only  confirmation  relied  on  hy 
the  plaintiff  is  tha't  of  18:^6. 

Now,  the  right  of  the  government  to  requir* 
a  diligent  prosecution  of  these  claims,  and  u> 
impose  penalties  upon  the  claimants  for  th.if 
negligence,  is  not  to  be  questioned.  This  court, 
in  speaking  of  tliese  provMow  of  law.  is 
ArvOsr  T.^iiMt  (IS  FMon,  44fl)»  aays:  "TheM 
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ire  laws  analogotis  to  acU  of  limitation,  for 
icoofdiBf  deeds  or  giving  effect  to  the  mwardt 

of  oommKeioners  for  setlling  claims  to  lauds 
BBder  the  Uws  of  the  States;  the  time  and 
MBoer  of  their  operatfons,  «od  the  exceptions 
lothem,  depend  on  the  sound  discretion  of  the 
Lcgiilatare.  accordins  to  the  nature  of  the 
liim,  the  dtnaticNi  of  the  eoantry,  and  the 

mergt-nry  whicli  cn]h  for  th*"ir  cnaolmpnt. 
HcAsons  uf  sound  policy  have  led  to  the  gen- 
mi  adoption  of  hiws  of  both  descriptions,  and 
ihtir  validity  cannot  be  questioned.  Cases 
mj  occur  where  the  provisions  of  a  law  may 
kencfa  as  to  call  for  the  interposition  of  the 
fourt*:  but  these  under  consideration  do  not." 

In  this  case,  then,  the  fifth  and  seventh  sec- 
tions of  the  Act  of  had  full  operation  on 
h  *  claim  of  the  phiiiitilT,  at  least  fmm  the 
Mi  May,  1830.  until  the  passage  of  the  Act 
Mlahliahing  the  last  hoard,  on  the  9th  July, 
and  dtirinc:  that  p^-ricwl  the  cliiim  was 
Uimii,  b*nh  at  law  and  in  equity;  and  the 
hod.  as  far  as  this  claim  Wiis  concerned,  was 
puUljc  land.  During  that  perimi.  while  the 
claim  of  the  plainlifif  was  thus,  by  his  own  neg- 
.'M59*]  lect,  extinguished,  the  land  was  *held 
bj  the  town  of  St.  Charles,  as  confirmed  to  its 
tnhabitants  by  an  act  of  Congi-e&s,  with  no 
•i^^ilow  up<»n  its  title:  and  it  is  now  submitted 
to  itie  court,  that  no  sulisequent  action  of  the 
eovemment  could  operate  to  affect  the  title, 
Ui'j.«  complete  and  uncioaded,  in  the  town  of 
^tCharka. 

!f  It  be  eaid.  aa  it  has  often  been  said,  that 

•  ■  iTiivernment  can  w;uve  any  such  forfeit- 
ore.  1  am  free  to  admit  that  the  United  States 
sfeemnpetent  to  waiTe  any  advantage  which 
her  mijrht  claim  under  such  enactments,  but 
1  deny  that  the  claimant,  having  neglected  to 
«nmply  with  the  tenns  of  a  law.  and  being 
thu.'»  b;irr*d .  "'af  law  and  in  cfinity,"  can,  as 
against  an  individual  citizen,  be  restored  to 
iBj  right  of  action,  by  any  act  of  the  United 
fliaiei. 

At  this  point,  1  will  call  the  attention  of  the 
eottit  tn  another  act  of  Oonipen,  which  seems 

(itr'izTK  fi  to  cut  off  all  questions  In-twren  titles 
o(  ihe  d<?^riptioD  of  lliose  now  before  the  court. 

It  has  been  before  otaeoTed,  that  the  last  day 
aJlowc.!  f«»r  pre^entinir  petitions  to  the  District 
fVmrt  was  the  26th  May,  1829,  and  a  year  was 
allowed  tor  prosecuting  them  to  final  decision. 
If  ^hi-Tf  was  a  failure  to  pursue  the  action  thus 
<kflertd  to  the  claimant,  the  5lh  and  7th  .sec- 
UoM  of  the  Act  of  1824  barred  the  claim. 
Now.  bf-twcen  the  expiration  (if  tlic  I  line  thus 
^T,KQ  for  preM-nting  ti»e  claim,  and  the  passage 
of  the  Act  of  9th  Julj;.  1882.  establishing  the 
fast  board  of  commi.ssloners,  the  Congress  of 
tl»f  United  States,  on  the  27th  January,  ia3l, 
;A-»*d  an  Act.  by  which  the  United  States 
ndii^uisbeti  to  the  inhabitants  of  St.  Charles 
thie  right,  title,  and  interest  of  the  United 
States  in  and  to  the  lots  Mid  GOOUnons.  (4 
Ugiy.  3.220.) 

j^Mib  sliould  be  supposed,  that  after  the  Act 
llWth  June,  1SI2.  the  technical  fee  still  re- 
WlHdhi  the  United  States,  here  is  an  act  of 
'Qnp'M  equally  efficacious  with  a  patent,  to 
transfer  tL;it  f<'e,  an-l  this  act  is  passed  when 
JhedifaBOl  the  plaintiff  was  barred,  both  at 
|uity,  by  his  own  negligoioe. 

lettnn  in  tlie  pi«intlfl*B 


confirmation  which  requires  notice,  although, 
for  the  purposes  Of  this  defense.  I  thinlc  enough 

has  been  already  said. 

It  will  be  seen,  by  reference  to  the  various 
acts  of  Congreas  in  lelatiim  to  these  claims. 

tliaf  while  the  government  was  disposal  to 
treat  the  claimants  with  the  utmost  liberality, 
it  was  regarded  as  a  duty  whldi  the  govern- 
ment owed  to  those  who  held  adverse  titles  to 
the  land,  that  they  should  Ire  protected  from 
any  difiturbanoe  which  might  *be  at-  [*370 
tempted  under  these  later  confirmations.  The 
eleventh  section  of  the  Act  of  26lh  May,  1824 
(8  Storv,  1968).  provides,  "  that  if,  in  any  case, 
it  should  so  happen,  that  the  lands,  tenements, 
or  hereditaments  de<;reed  to  any  claimant, 
under  the  provisions  of  this  act«  shall  have 
l)een  sold  by  the  United  States,  or  otherwise 
disjKxsed  of,  in  each  and  every  such  cjuse  it 
shaJl  and  may  be  lawful  for  the  party  inter* 
ested  to  enter  the  like  quantity  of  lan<l,"  &c. 

The  last  clause  of  the  second  section  of  the 
Act  of  24th  May,  1828,  which  oontlnueB  the 
Act  of  2t)th  May,  1824.  in  force,  provides, 
"that  the  confirmations  had  by  virtue  of  said 
act,  and  the  patents  issued  thereon,  shall  oper- 
ate only  as  relinquishment  of  the  title  on  the 
part  of  the  United  Slates,  and  shall  in  nowise 
aflfect  the  right  or  title,  either  in  law  or  in 
equity,  of  adverse  claimants  of  the  same  land." 

These  provisions,  intended  to  apply  to  con- 
firmations which  shoidd  be  made  by  the  de- 
crees of  the  highest  tribunal  in  the  land,  show 
the  fixed  determination  of  the  government  to 
protect  the  rights  of  thosi'  hoIdiiiL'  the  land 
under  any  title  adverse  to  the  cootirmations. 

In  the  same  spirit,  and  with  the  same  pur* 
pose,  a  like  provision  W!V<«  inserted  in  the  2d 
aection  of  the  Act  of  4th  Julv,  1836,  under 
which  the  plaintiff  claims.  That  section  en- 
act.s,  "that  if  it  shall  \ye  found  that  any  tract 
or  tracts,  confirmed  as  aforesaid,  or  any  part 
thereof,  liad  been  prerioiislv  located  by  any 
other  person  or  perstms.  uncler  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold 
by  the  United  States,  this  act  shall  confer  no 
title  to  such  lands,  in  opposition  to  the  ririit 
acquired  by  such  location  or  purchase,  but  the 
ioalvldual  or  individuals,  whose  claims  are 
hereby  confirmed,  shall  be  perm  it  ted  to  locate 
so  much  thereof  as  interferes  with  such  loca- 
tion or  purchase,  or  any  unappropriated  hmd." 

Although  the  most  obvious  application  oi 
the  words,  "'previously  located  under  any 
law  of  the  United  States.  "  is.  to  the  class  of 
titles  in  Missouri  which  originated  in  the  act 
for  the  relief  of  the  inhabitants  of  New  Madrid 
who  suilered  by  the  eartluiuake,  and  who 
were  authorized  to  locate  other  lands  in  lieu  of 
those  injured:  still  it  is  plain  that  all  titles 
which  had  received  the  sanction  of  govern- 
ment were  equally  deserving  of  protection 
against  disturbance  from  th(  sc  confirmations." 
The  language  used  in  the  lllh  section  of  the 
Act  of  1824,  "sold  or  otherwise  disposed  of," 
would  have  embraced  every  description  of 
title  conferred  b^  the  government,  by  which 
the  land  was  disposed  of.  and  would  have 
protected  the  town  of  St.  Charles  against  the 
plaintiff's  claim,  if  it  had  been  presented  to 
the  court  *titider  that  tct.  and  had  r*871 
been  confimied.  The  spirit  of  the  legtshition 
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is  lo  Kcciirf  these  juior  tillcs;  iiiid  iinlc.<'J  tlu-rc  I 
i»  mma  absolute  Dec«&Bity  to  construe  tiic  2d 
section  of  Ihe  Act  of  I<W6  with  Ihc  grcutcst 
slricliics,s.  iiinl  to  i-xrlmU'  from  its  protection 
ail  titles  which  can  by  such  construction  bo  cx- 
cludvc],  it  in  bclievfd  that  the  title  of  the  town 
of  Bt.  Cliarles  may  rcrcivi-  the  hriu  fit  of  this 
section,  an  a  complete  defense  againiii  the 
plHintlff. 

If,  then,  the  conimonB  <if  the  town  can  with 
any  propriety  be  xaid  to  "  have  been  previous- 
ly locHlcd,  under  any  law  of  the  Unltea  8late«," 

the  Ai  f  >f  lf*:?0  rnnfrrs  no  title  ngainsl  the 
claini  of  [hit  town.  On  this  question  it  is  not 
thouglit  lu'ccisary  to  remark,  as  it  is  to  l)c  de 
termined  hy  nti  e\)irnination  of  the  section  n*- 
ferreil  to.  The  ellecJ  of  ihv.  hccliou  i^,  lu  leave 
the  claim  of  the  phiintiff  uncontirnicd,  so  far 
as  it  interferes  with  the  titles  deaigacd  to  be 
j)rote*:tcd. 

If  I  have  convevfxl  my  ide>is  intelligibly,  I 
think  I  have  inainUuned'the  following  propo- 

si:  ions : 

1.  That  lM?lwc(!n  two  confirmations  by  dif- 
ferent acts  of  C'ongress,  where  no  other  evi- 
dence of  title  is  contemplated  by  the  confirm 
ing  ucis,  the  elder  cooflnnatioiL  panes  tlie 
legal  title. 

a.  That  the  couArmation  of  the  comraoiiB  of 
St.  Charles,  by  the  Act  of  13th  June.  m2.  is 
a  cx>iifirmatiQii  of  the  claim  as  it  was  spread  ou 
the  records  of  the  government. 

3.  That  the  elaim,  as  evidenced  by  the  sur- 
vey and  by  actual  poi^scsaion,  was  adverse  to 
the  claim  of  the  plaintiff. 

4.  That  if  tlie  cotilli  inatioos  were  to  have 
ellcct,  with  relation  to  the  tmn\»  of  the  orig- 
inal Bpanlsh  titles,  then  the  title  of  the  town  of 
St.  Ch  irlf^  to  the  land  in  question,  as  part  of 
Ihe  cutiuuun,  is  an  older  and  better  title  than 
thai  of  the  plaintiff. 

a.  That  the  claim  of  the  plaintiff  to  the 
loud  in  question  was  extinguished  by  his 
ncglct:t  to  present  and  prosecute  it,  under 
the  Aft  of  2(i(h  May.  Iti24.  as  that  act  was 
continued  in  force  by  the  Acts  of  182G  and 
1828. 

(i.  That  if  Ihe  fee  did  not  pnss  l)y  the  von 
lirmalion,  it  Uiti  pii.vN  hy  Uie  Act  of  27lii  Junu 
ary,  1831. 

7.  Tliat  the  confirmation  of  the  plaintilT's 
claini  hy  ihe  Act  of  the  -ith  July.  1830,  did  not 
o^ieratc  to  confer  any  title,  as  against  the  title 
of  the  town. 

These  points  prehent,  ii  is  believed,  sever- 
al distinct  and  complete  defenses  to  this  action. 

372*]  *,\fr.  JuHie^  C.xtuon  delivered  the 
opinion  of  the  court: 

Fur  the  statement  of  the  facts  the  report  is 
referrc<l  to. 

It  is  insisted  this  court  has  no  jurisdii  tion 
to  look  into  the  plaintiff's  concession  of  1800; 
or  to  pass  on  it.  under  the  35lh  section  of  the 
.ludieiary  Act — and  thi-  (  as-  in  9  Pt  ters,  024,  of 
hew  Orkam  v.  De  AntMnU  al,  is  referred  to  as 
sotlHnir  the  question.  If  the  phuntiff  relied 
alone  on  a  coniiih-fe  Spanish  title,  then  1h<'  ar 

guraenl  would  be  sound,  but  eocli  party  claims 
y  force  of  an  act  of  GongreBs-,  the  plaintiff 
under  thai  of  1H:J0,  and  the  defendant  under 
the  Act  of  1812,  confirming  to  the  inhabitants  1 
of  GL  Cliarlw  the  Tillage  oomimona;  and  which  I 

SOi 


I  is  fortified  by  anr>tlior  acl  for  the  same  pur- 
pose, of  1831.  The  decision  of  the  Bupiefue 
Court  of  Missouri  was  opposed  to  Ihe  title  ttet. 
up  under  llie  Act  of  183»"  1  >  tli.  plaintirf. 
From  this  decision  he  prosecuted  a  writ  of 
error  to  thh  court. 

Cnnsfnution  is  calleil  ff  r  on  the  arts  lov 
whtcl*  lioth  litl<»  are  founded;  and  as  oo  oc 
cjision  can  arise  in  any  Instance  involTini;  con- 
struction, aside  from  a  contest,  makini;  a  case, 
the  facts  giving  rise  to  it  must  be  astjertamed 
before  the  construction  can  Ik;  applied.  To 
hold  otherwise,  would  render  the  25th  section 
a  dead  letter  in  a  majority  of  instances.  The 
same  question  arose  in  the  case  of  IW"r>i  t 
lln'rs  V.  AV.V^w  (14  Peters,  2.>1i.  and  H^in  in 
thai  of  y  /u  Vity  of  Mobile  v.  I'^lata  (16  Peters, 
234),  both  involving  property  at  the  city  of 
Mohile;  tlie  fir^st  is  not  distinguishable  from 
the  piuseni  in  its  material  features,  so  far  us 
the  question  <A  Jaitodictlon  is  involved;  and 
the  latter  covers  the  whole  pround  before  us. 
In  the  cases  cited,  sis  in  this,  the  recortl  set  out 
the  titles  on  each  side,  together  with  the  facis 
and  charge  of  the  court;  from  which  it  ap- 
peared the  decision  of  the  Supreme  Court  of 
Alabama  was  opiK»se<l  to  the  plaintiff's  title, 
the  judgment  below  having  bc*en  aiUrmed.  . 
This  court  did  not  then  doubt  its  powers  to 
look  hehind  the  act  of  Conirress,  into  the 
Spanihli  concession  of  PoUarti,  for  the  pur- 
poses of  construing  the  act,  and  comparing  it 
with  that  under  which  the  defendant  c  ;airm«d: 
not  with  the  intention  of  setting  up  the  coo- 
cession  as  an  antecedent  title  to  the  net.  that 
Would  support  an  action,  hut  for  the  purj)(T«s<* 
of  the  construction  and  application  of  the  acts 
on  which  the  controversy  depends.  And  the  ; 
same  rules  apiily  here. 

The  plointill's  title  is  prima  Jacu)  a  good 
legal  title,  and  willsupportnn  ejectment  on  the 
Act  of  1836.  standiui,'  alone,  if  the  <  ari 

be  identified,  m  cuuluiueii,  without  resorl  to 
the  pttleut.  This  court  held,  in  BtrMtr  v. 
Litem  Peters.  4."^!):  "  Thai  a  i^inl  may  W 
*made  ny  a  law  m  well  as  a  paluut  pur-  [*373 
suant  to  a  law,  is  undoubted,  and  a  ocmflrma- 
fi»>n  hy  a  law  is  as  fully,  to  all  intents  and 
purposi  s,  a  ^ranl,  Jis  if  it  contained,  in  terms, 
a  grant  nom"  And  as.  ae<  onling  to  the 
laws  of  Mi>  oun,  an  action  of  ejectment  couM 
Ik*  pro.secutetl  on  Chouteau  .s  title,  by  force  of 
the  confirniati<ni,  the  Construction  of  the 
i«  ts  of  Congress  under  which  the  respective 
partie.s  claim,  will  decide  the  controversy. 

The  character  and  nature  of  the  village  right, 
in  this  country,  is  somewhat  |>ecuhar.  The 
inhabiianls  of  irnpcr  Louisiana  resided  in  vil 
lages,  almost  exclusively,  and  cultivated  com 
mon  fields,  inclosed  by  only  one  fence;  each 
person  who  cultivated  the  soil  having  assigned 
U)  him.  by  the  syndic  of  the  town,  a  certain 
portion  of  hmd  to  cultivate.  In  this  manner 
the  chief  tillage  of  the  soil  was  carried  on;  the 
other  parts  of  the  country  being  in  Uie  forest 
state. 

The  villases  also  required  oonrnions  for  pas- 

turape  for  their  horned  cattle  and  horses,  aD<l 
for  fuel  and  timber;  this  part  not  being  inclosed. 
The  (|uantiiy  included  in  tiie  field,  for  psfllur* 
a;jre,  timber  and  wood,  was  regulated  by  tlic 
1  nature  of  the  soil  and  timber,  and  accommo- 
I  dated  to  the  wants  of  the  inhabitanta,  and  odd* 
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adfd  •!  the  discretion  of  the  government; 
tt-oallj  to  a  very  liberal  extent. 

A^thf  princii>al  support  of  the  population 
T*i  derive<l  from  agriculture  and  pasturage, 
thf  villiuie  commons  were  deemed  of  primary 
importance  by  the  ptKiple  and  government, 
and  u  &  common  title  more  favored  than  indi- 
Tidual  lillea  in  caaes  of  conflict. 

In  ihin  Kituation  the  United  States  found  the 
cnuiiry  when  they  came  into  posst-ssion  of  it, 
m  March.  1804.  as  the  successor  of  France;  or 
nuber  Spain,  in  virtue  of  the  treaty  of  cession. 
!>oeTWit  has  been  the  change  by  the  intro<luc- 
tioo  of  a  population  with  different  habits,  and 
tMdesof  agriculture,  that  it  is  difficult  to  csti- 
Oftie  at  this  day  the  former  importance  of  the 
Tfib^  common  to  the  French  inhabilautH.  It 
T»s  the  on  which  their  M>cii:ty  was  formed 
n  w  material  an  ext«;nt,  that  the  early  acts  of 
Caagnas  could  not  Imj  well  understood,  with- 
o«i  a  reference  to  this  important  circumstance; 
Sid  especially  not  the  sweeping  Act  of  1812. 

The  Lieutenant  Oovemor  of  Upper  Louisiana 
(wcalJy  the  military  commandant),  made  con- 
ceeioas  for  lands  founded  on  sucli  cousidera- 
tions  M  to  him  seemed  jast.  and  jiccording  to 
Ihe  p«jlicy  of  the  province;  ordered  it  to  \)c 
wrvfyed  by  the  public  surveyor,  who  put  the 
Bttrerted  party  into  jMJssession,  pursuant  to 
'jat  bt^lenant-govemor's  order,  ana  delivered  a 
374*]  plat  of  the  .survey  to  the  party,  in  *order 
ikai  he  might  obtain  a  title  in  form  from  the 
frncral  intendancy  at  New  Orleans;  to  which 
rtjunal  alone  appertained,  by  royal  order,  the 
lirtributing  and  granting  all  classes  of  lands  of 
ir  n«ral  domain.  The  intendant  general  had 
l*e  [lower  to  adjudge  on  the  eqtiity  of  the 
:kun,  and  to  exercise  the  sovereign  authority, 
tj  making  the  grant,  as  the  king's  deputy. 

After  the  country  changed  owners,  this  gov- 
tnnifnt  had  imposed  on  it,  as  the  successor  of 
?pain.  the  duties  previouslv  performed  by  the 
fatnl  intendancy,  of  perfecting  titles  to  con- 
made  by' the  lieutenant-governors  of 
h.  Louis,  Illinois. 

9Kirily  after  the  Uniteti  Slates  came  into 
inaoarion.  a  tribunal  was  instituted  cou.sisting 
i  •  boHrd  of  commissioners  to  investigate 
idmB  of  this  description  according  to  the 
i«B  and  usages  of  Spain,  as  they  existed 
Mmg  ibe  French  population  in  Upjwr  Loui.si- 
m.  )uid  to  rejxirt  to  Congri^ss,  such  as  were 
7  the  tribunal  deemed  well  founded,  just,  and 
ijoiubie,  and  thai  ought  to  have  been  con- 
ifmed  bv  the  general  intendancy,  had  no 
luge  ol  government  taken  place;  and  such 
•  oagbi  not  to  have  been  continued.  On 
loK  reporta  coming  ))cfore  Congress,  it  acted 
Innir  by  <ttatute.  on  such  titles  »is  were  by 
hi  LegiAiatare  conhidered  well  founded  and 
■t  In  all  such  instances  it  acted  as 

It  moocesBor  of  the  general  intendency,  and 
■I  ths  same  discretion  to  confirm;  and  the 
»feic%u  power  to  perfect  the  incipient  right; 
fftt  mjptt  it.  that  the  intendant  general  had: 
bell  pjterrfjrfng  soven^ign  power,  in  regard  to 
k$  aaim  '  >U  full  authority  to  awani,  or  to 
ct  title. 

•  ird  of  commissioners  had  no 
;  tcity  to  crnuit.  but  only  to  ascertain  facts. 
iji  rrport  their  opiniomi;  and  their  powers  to 
tamtw^  not  extending  to  ever}*  description  of 
Uun.  Congren  acted  in  some  'instances  iude- 
ioWAVD  2.  U.  B..  Book  11. 


pendent  of  any  recommendation;  ncceasaril}' 
in  cases  where  the  board  had  no  right  to  inter- 
fere. 

Chouteau's  claim  had  been  presented  to  the 
board  early  in  1809.  In  .Inly,  1810.  the  l>oanl 
declared  the  opinion  that  this  claim  ought  not 
to  l>e  confirmed;  and  no  action  was  had  on  it 
by  Congress  on  the  return  of  the  report  of 
1810. 

In  1812,  Congress  confirmed  the  village 
claims  as  follows: 

"That  the  rights,  titles,  and  claims  to  town 
or  village  lots,  out-lots,  common  field  lots,  and 
commons,  in.  adjoining,  and  belonging  to  the 
several  towns  or  villages  of  Portage  des  Sioux, 
St.  Charles,  St.  Louis,  »fcc.,  which  lots  have 
been  inhabited,  cultivated,  or  possessed  prior 
to  the  20ih  day  of  December,  1803,  shall  be, 
and  the  same  are  *hereby  confirmed  to  [*37o 
the  inhabitants  of  the  respective  towns  or  vil- 
lages aforeJ«aid,  according  to  their  several 
rights  or  right  in  common  thereto." 

A  new  board  was  organized  according  to  an 
Act  of  1832.  with  powers  to  re-examine  the 
claims  (with  others)  deemed  unworthy  of  con- 
firmation by  the  former  board.  The  new 
board  wjis  of  a  different  opinion  from  the 
former  in  regard  to  Chouteau's  claim,  and  in 
November,  1833,  recommended  it  for  confirma 
tion,  according  to  his  concession:  and  it  was 
confirmed  by  the  Act  of  the  4th  of  July.  1830; 
corresponding  to  a  recent  sur^'ey,  rnade  in  con 
formity  to  the  concession.  The  whole  of  the 
claim  18  included  in  the  village  common  of  St. 
Charles,  as  it  existed  on  the  20th  day  of  De- 
cember, 1803;  and  under  which  the  defendant 
protected  his  possession,  as  an  oulstandin<^ 
title.  The  State  Circuit  Court  in  Missouri 
held  the  village  right  the  lietter.  and  so  charged 
the  jury;  which  opinion  was  .sustained  in  the 
Supreme  Court  of  that  State,  on  their  former 
decisions:  especially  in  the  cases  of  lii/rd  v. 
Montgomery  Mo.  Kep.,  514),  and  }fnrlcay'9. 
Dillon  (7  Mo.  Kep.,  10).  The  last  involved  a 
contest  in  which  title  was  claimed  by  one 
parly  under  the  St.  Louis  common. 

These  canes  maintain,  in  substance,  that  such 
inchoate  claims  (as  that  of  Chouteau  was  in 
1812.  when  the  community  of  St.  Charles  to<>k 
its  title,  previously  also "  inchoate)  were  not 
changed  in  their  character  by  the  treaty  by 
whicli  Louisiana  was  acquirwi;  that  the  treaty 
imposed  on  this  government  only  a  politicjif 
obligation  to  perfect  them;  that  this  obligation, 
siicred  as  it  may  be,  in  any  instance,  cannot  l>e 
enforced  by  any  nction  of  the  judicial  tribunals; 
and  that  the  legislation  of  Congress,  from  1804 
to  the  present  time,  has  proceeded  upon  this 
construction  of  the  treaty,  as  is  manifested  by 
the  modes  adopted  to  investigate  the  claims 
through  boards  of  commissioners,  and  then 
acting  on  them  b^  legislation.  This  court 
held  likewise  in  The  L  nittd  State*  v.  Wifjffinn 
(14  Peters.  350). 

We  think  this  reasoning  correct,  and  neces 
sarily  following  the  nature  of  the  claim  as 
ahovf  set  forth;  it  not  having  been  perfected 
by  the  gcnenil  intendancy  before  the  change 
of  governmenI> 

2.  That  court  in  substance  also  held,  in  the 
cases  cited,  thai  the  federal  government,  Iwing 
imable  to  confirm  the  .same  land  to  two  adver>e 
claimants,  must  then,  to  some  extent,  deter- 
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mine  between  the  conflicting  titles.  Each 
claimant  depends  upon  the  justice  or  comity 
of  the  nrest'nt  j^overnnicnt ;  and  when  the  gov- 
37 0*J  erament  exercises  *U8  powers  and  con- 
firms  the  land  to  one,  it  miwt  neoeMvily  be 
c-ousidered  in  a  oourt  of  IftW  the  pemnoimt 
and  better  title. 

We  think  thiy  }nn>ition  aim  hoviuI.  mid  ilutt  U 
i$  eonelunice  a{jainst  the  mlidity  <>/  f/ic  plaintiff's 
tith :  and  therefon'  '>nhr  the  judijimnt  of  the 
Supreme  Court  of  Mij*.*'>uri  to  be  affirmed. 

OKDEK. 

TIds  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  and  was  argued  by 
counsel;  on  oonrideratton  whereof,  it  is  now 
hen-  finlered  and  adjudged  by  tliis  court,  that 
the  iudgment  of  the  said  Supreme  Court  of 
the  State  of  HOaaouri  in  this  cause  be,  and  the 
same  is  liereby  afflrmed,  with  costs. 

Aff'g  7  Mo..  Irt. 

ated-3  How..  787;  4  How.,  177,  m  m  :  7  How., 
582;  10  How.,  .T:0;  11  How..  54» :  10  How..  50H:  19 
Uow.,336iS  How^aoe,9U:lilUM>k,  U»;14  Wall., 


JOHN  CATTS,  PUUnUffin.  Em, 
r. 

JAMES  PHALEN,  and  FKA^X1S  MORIUS, 
IkftiSiianU  M  Ermr. 

Money  ftaudyienily  draum  in  an  iikgal  lottery 
eanbereetntredbaek. 

A  perHOii  who  ri-i-ei\  pa  thoprlie  money.  In  a  lot- 
tery, for  a  tickt't  which  ho  haJi  caused  to  be  fraud- 
ulently dniwn  as  u  prize.  Is  liable  to  thi-  lotterj' 
contractorK  Iti  an  action  for  money  had  and  roeelvfd 
for  their  use.  So  far  as  he  is  conceriUMl,  the  law 
annul.s  the  pretended  drawlntr  of  the  prize  ;  and  he 
l9  In  the  same  situation  as  if  he  had  received  the 
money  of  the  oontractora  toy  means  of  anjr  other 
false  pretaosB. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
Alexandria. 
The  facts  were  these: 

The  State  of  Virjsnnia,  in  and  prior  to  the 

{'ear  1834,  passed  s(  \  «  ral  acLs  authorizing  a 
otterr  to  be  drawn  for  the  improvement  of 
(be  Fauquier  and  Alexandria  turnpike  road. 

In  1839,  certain  jx  isons,  acting  as  commis- 
sioners, made  a  contract  with  James  Piialen 
and  Francis  Morris,  of  the  city  of  New  York, 
by  which  Phiilen  and  Morris  were  authorized, 
iipon  the  terms  therein  mentioned,  to  draw 
these  lotteries.  Tlimr  proceeded  to  do  so,  and 
employed  Catts  to  (fruw  the  tickets  from  the 
wheel.  The  followini;  extract  from  the  bill  of 
e\(  qitions  sets  forth  the  other  facts  in  the  case : 
37  7*1  *"That  the  plaintiffs  (Phalen  and 
Morris)  before  the  drawing  of  such  lottery,  em- 
plogred  the  defendant  (Catts)  to  perform  the 
manual  operation  of  drawing  with  his  own 
liand,  out  of  the  lottery  wheel  prepared  for  the 
purpose,  tlie  tidcets  of  numlMrs  therdn  depos- 


ited by  them,  in  order  to  be  drawn  thereout  by 
the  defendant,  without  selection  ami  by  chance, 
as  each  ticket  of  numbers  successivi  !\  u.xl  by 
chance  presented  itself  to  bis  band  wh»>n  in- 
serted in  the  wheel,  and  which  tickets  of  t um- 
bers, when  so  drawn  out  in  a  certain  onler, 

t  were  to  determine  the  prizes  to  such  ioitetr 
tickets  as  the  plaintiflFs  had  disposed  of,  or  jit  ill 

,  held  in  tln  ir  own  bauds,  according  at-  the 
tickets  of  oiunbers  so  drawn  out  oonespooded 
with  the  numbers  oo  tlie  ftiee  of  such  lottery 
tickets  respectively. 

"  That  the  defendant,  before  the  drawing  oS  > 
the  said  lottery,  and  after  lie  was  employed  lol 
draw  out  the  tickets  of  numbers  u-s  afore^sid, 
fraudulently  procured  and  employed  one  Will-: 
iain  Hill  to  purchase  of  the  phdntiifs.  at  thdrl 
office  in  Washington,  with  money  iriven  by  de- 
fendant to  said  Hill  for  the  purpose,  a  ceitaiai 
ticket  in  the  said  lottery  for  him,  the  ckpfcnd- 
ant,  but  apparently  as  fertile  said  Hill  himadf.| 
"Tliat  the  said  Ilill  did  accordinje^ly  purdHMBl 
such  ticket  of  the  plahitifb  at  their  said  offlcej 
apparently  as  for  himself,  and  really  for  defpnd- 
ant.  and  with  money  furnished  to  siiid  Hill  br 
defendant  as  aforesaid,  and  delivered  suck 
ticket  to  defendant  before  tlie  drawing  of  ssid 
lottery, 

"  That  defendant,  lieing  in  possession  of  »ucli 
ticket  so  purchas<'d  for  him  as  aforesaid,  did. 

on  the  said  Deceml)er,  1840.  at  the  county 

afonsald,  nudwrtake  and  proceed,  in  pretendi^ 
pursuance  and  execution  of  his  said  empl  oy 
ment  iu  behalf  of  the  plaiuiilTs,  to  draw  oui 
:  the  said  lottery  wheel,  with  his  own  liand,  the 
I  said  tickets  of  numl)er8, whilst  at  the  same  time- 
!  he  had  fraudulently  concealed  in  the  cuff  >f 
[  his  coat  certain  false  and  fictitious  ticket-  of 
I  numbers  fraudulently  prepared  by  him,  which 
>  exactly  corresponded  in  numbers  with  tbenumJ 
l)ers  on  the  face  of  the  ticket  so  held  by  him 
aforesaid,  and  fraudulently  prepareci  in  ths 
similitude  of  the  genuine  tickets  of  numb«^ 
which  had  been  (feixvsitetl  in  the  said  loittry 
wheel  for  the  purpose  of  being  drawn  out 
defendant,  witnout  sdection  and  by  chance  « 
aforesaid.  J 
"That  defendant,  when,  under  pretense  « 
drawing  out  such  vniuine  tickets  of  nnmbm, 
he  inserted  his  hand  into  the  said  lottery  whe«  1, 
fraudulently  and  secretly  contrived,  'witboM 
drawing  out  any  *of  the  genuine  tickets  [*87b 
of  nnnibers  depo.sited  in  said  wheel,  to  slip  In- 
tween  his  Unger  and  thumb,  the  said  false  aa( 
flctitiouB  tickets  of  numbers  before  conceaW 
in  lii^  cufF  a.s  aforesaid,  and  pnvluced  and  ei 
hibiteci  the  sttme  to  the  agent  of  the  plaintills 
and  other  persons  then  and  there  present  au 
suix'rintendiii^'  the  drawing  of  sain  lottery',  n 
and  for  geuuiue  tickets  of  numltcrs  properh 
drawn  from  the  said  whed;  liy  rea^m  of  whk| 
fnuidulent  contrivanre.  the  nutiiU-r  of  the  lot 
tery  ticket  so  purcha4>ed  for  defendant,  and  il 
his  possession  as  aforesaid,  was  re^stcred  i| 


Note.— tn  a  ( <  ])iiim>i,  nml  rcjiuifix  to  cnni  t  to 
chntyr,  what  ini  i  liniUtiHy  m  i.s  )ii  <•»  wi  i;/,  i /i  ■inU'T 
t'>  n  l  eoicMJ  in  al/pelUU^:  court,  sue  nutu  to  JAoore  v. 
Bank  of  MetCOpoUs,  U  1^.80^ 


the  proper  lK>ok.H  kept  f(»r  that  purpose  by  iJil 
plaint  ilTs.ius  the  ticket  entitled  to  a  prize  of 
000,  so  as  to  enalriB  the  hokier  of  such  Udui 
demand  and  receive  of  the  plaintiffs  the  amoon 
of  such  prixe,  with  a  deduction  of  Hfteen  pfi 
cent. 

' '  That  the  defendant  af  terwanis.  in  the  montj 
of  February,  1841,  atfain  fraudulently  ]Mnocura 
and  employed  the  sua  Hill,  in  cousidei 
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-  a*?  certAin  reward  to  be  allowed  him  oul  of 
Tk  proceeds  of  BUfh  pretended  prize,  to  present 
'h(  ^lid  loltei^-  ticket  as  a  ticket  held  by  him- 
#1?  to  ibe  piiitniiffs.  at  their  office  in  New 
V<dt.  and  there  demand  and  receive  of  them 
M  fo'  him«elf,  but  for  drfcndant'p  use  and 
ioiiE.  payment  of  the  said  pretended  prize, 
od  f(»r  that  purpose  the  defendant  delivered 
%stid  lottery  ticket  to  ?md  llill.  who  did  ac- 
■.olio^y  present  the  same  to  plmntills  ut  their 
rtoe.  and  then  and  there  received  of  them, 
k>  i<'T  himself,  and  really  and  secretly  for  the 
Mmdanf.  rhe  amount  of  such  prize,  with  such 
i^iticiicn  I'fteen  per  cent,  us  ufoif.sHid." 
iMm  and  Morris  brought  an  action  in  the 
(%nih  Court  against  Catta  to  recover  back 
'1-  unount  which  w:ts  thus  paid,  viz.:  $12. 
MfK  The  dedanUion  contained  three  counts, 
in  of  whidi  were  abandoned  at  the  trial ;  the 
reiaiccd  Ix-ini;  for  money  had  and  received 
defendant  below  (Catu)  to  the  use  of  the 


Tbe  fart.4  aTxive  seth  forth  were  not  contrn 
takd,  but  the  defendant  reUed  upon  a  law  of 
^ippnh  (tn  take  effect  from  the  Iflt  of  Janoary, 

li&tj.:.v*-«-!  f--.r  Th('suppre?'?iMn  of  lottrrii-s;  iuid 
(iit*o;-)n  hi-5  being  an  infant,  uoUer  tlu-  age  of 
iMBif  one  years,  when  the  lottery  in  question 
»to  drawn. 

Wl^iCTCupoQ  the  defeuiiant  prayed  the  court 
tiaacmct  the  jury  a»  follows,  to  wit: 

"U  the  jury  slinll  helit-ve.  from  the  said  evi- 
irst^.thal  the  said  lottery  wat«  drawn  under  the 
(id  act  of  tlie  Commonwealth  of  Virginia,and 

_  i.  1  wn^mct  so  given  in  evidence  as  afore- 
»iU*J  t>a.id,  that  then  the  'said  lottery  was  11- 
fSii:  and  if  plaintiffs  paid  the  amount  of  said 
ritf.  'indi  T  the  Iwlief  that  siiid  ticket  had  been 
lirk  «ir*wii,th4ijjlaintifrs  cHiinot  recover.  And 
I  ti«  jury  shall  further  believe,  from  the  said 
nif-n-'e  that  in  December,  1840,  wht-n  the 
lid  ioittrv  was  drawn,  siiid  dcft'iuijvnl  was  an 
ifant  imier  the  age  of  twenty -one  years,  that 
ktt  the  plalntiib  an  not  entttled  to  recover  in 
bsction." 

Whiti  instnit  i  11  the  court  refused;  to 
tidi  refusal  of  the  court  the  defendant  ex- 
and  this,  his  bill  of  exceptions.  Is  signed. 

and  onlerod  to  he  emoUed,  thb  9lEdHy 
f-iaoe.  1*42. 

jury  returned  a  verdict  in  favor  of  the 
iahtiJ^  for  $12.S00.  lobearinterat  from  l«th 

I  pen  tida  exception,  the  case  came  up  to  this 
vn. 

Xntn.  Gaze  and  Semma  for  the  plaintiff  in 
-Vrati,  J0mm  and  Bnnt  for  the  defendants  in 

The  eoaaadi  for  the  plaintiff  in  error  made 

vfoflowing  p<-)ints 

^  That  the  plaintiffs  below  made  out  no 
»  nHUIMthig  their  right  to  recover — in  other 
wrii,  that  they  did  not  show  any  interest  or 
n(crt|  to  be  in  them  in  the  prize  drawn  on 
>  vll^-  4mj  of  Deeember.  IMO,  which  is  in 
itKiDCi  one  of  ^Itp  pniypr*^  refused  by  the 
>«tvin.:  '*if  piamtitfs  paid  the  amount  of 
•  J  rrias,  muier  the  belief  that  said  ticket  tiad 
-  Li  f  ,>!y  drawn, the  plaint ifTs cannot  rrrover." 
I.-  1  bat.  the  court  erred  in  refusing  to  iuiitruct 
Vtef  ftaMHdv  the  act  of  Virginia  referred 
K  wtf  loiliy  wm  fflijri.  Plaintiff  in  error 


will  contend  that  the  lottery  was  illegal,  and  if 
so,  that  the  plaintiffs  below  were  not  entitled  to 

a  verdict. 

8.  That  the  court  erred  in  refusing  to  instruct 
the  jur>'  that  the  infancy  of  the  defendant  (the 
mme  hein^'  in  evidence)  was  a  bar  to  thepla^t* 

iflH'  right  to  recover, 
ifr.  Qxre.  for  the  plaintiff  in  error,  said: 
That  if  tlic  lottery  was  prohibited  by  law.  no 
contract  under  it  could  be  .sanctioned  by  law. 
I  The  question  whether  the  Prohibitory  Act  of 
j  Virginia  was  consthutionnl,  was  decided  in  the 
I  highest  court  of  that  State,  and  brought  uj)  to 
this  court,  where  it  is  now  pending.  The  court 
of  Virginia  decided  that  it  did  not  impair  the 
obligation  of  contracts.  (1  Robinson,  71 3, /'/w/^/i 
\    C'  mvt'in  ir't'ahli,  ) 

*in  support  of  the  general  position  r*380 
above  taken,  he  cited,  11  Wheat..  258, 265,  268; 
10  Bineh..  107.  5  T.  R.  242;  2  Hen.  Bla.,879; 
Carth.;  252;  1  Maule  &  Selw..  596. 

jiff.  Bnwt,  for  the  defendants  in  error: 

As  to  th'.;  plea  of  infancy. ahhough  the  action 
Is  cut9ump»it,  yet  the  record  ahows  fraud.  (1  Eep. 
Bcp.j  173,  178;  2  Kent,  Com.,  240.) 

Infancy  was  shown  nt  the  lime  of  dnwinj^p 
but  not  when  the  money  was  received. 

As  to  the  illegality  of  the  ktttery: 

This  ticket  was  m  fac  t  never  drawn,  and 
therefore  illegality  cannot  be  affirmed. 

This  ticket  was  aold  out  of  Virginia. 

A  contract  is  not  void  on  account  of  the  im- 
position of  a  penalty.  (8  Wheat.,858: 1  fiayley. 
815:2Hawe».  «96.) 

[The  counsel  then  examined  the  question  of  the 
llleg?Uiiy  of  lottery,  and  the  constitutionality  of 
the  Prohibitory  Act,  and  cited,  13  Wheat.,  70 j 
Angell  &  Ames,  89;  4  Gill  &  Johns..  198.  144, 
153:  9  Gill  &  Johns.,  405  ;  3  Wash.  C.  C.  R.. 
819:  6  Craocb,  Fletehtt  ▼.  Peek,) 

Mr.  Jonf*  was  proceeding  to  argue  on  the 
same  side,  but  the  court  expressed  a  desire  to 
waive  f urtiier  argoment.  for  tiie  preaent,  upon 
that  side. 

Mr.  (JoJi,  in  reply  and  conclusion,  relied 
upon  the  illegality  of  the  lottery,  and  the  right 
or  the  Leirislature  of  Virginia  to  revoke  ilfl 
gninl  before  any  interests  had  become  vested 
under  it.  The  circumstance  that  the  ticket  waa 
sold  in  Washington,  made  no  difference,  be- 
cause lotteries  were  prohibited  there  albo:  and 
he  cited  4  Waah.  O.  0.  a»  m. 

Mr.  JuMtiee  Baij>wtw  delivered  the  opinion 
of  the  court : 

Phalen  and  Morris  brought  an  action  in  the 
court  below,  to  recover  from  Catts  the  sum  of 
$12,500.  which  they  alleged  he  had  received 
for  their  use.  and  being  so  indebted,  promised 
and  aBBmned  to  pay,  to  which  the  plaintUI 
pleaded  the  general  issue. 

It  appearra  in  evidence  on  the  trial,  that  the 
Legislature  of  Virginia  bad  authorised  lott^lea, 
to  raisi"  money  for  improving  a  turnpike  road 
in  that  State,  which  were  placed  under  the 
superintendence  of  oommianoner^  appointed 
under  tho.'^e  law«i.  -who.  by  articV's  of  agrcenienl. 
contracted  with  the  plaintiffs  to  manage  and 
conduct  the  drawing  *of  tlie  lotteries  [*88 1 
authorized  by  the  laws,  on  certain  terms  there- 
in stipulated,  one  of  whi(  h  took  place  in  Vir- 
ginia, under  the  circunistancea  set  forth  in  the 
statement  of  the  case  by  the  npcxter, 
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In  the  argument  for  the  plaintifl  in  error 
here,  it  hftSMen  contended  that  this  lottery 

was  illegal  by  tlii-  Suppressing  Act  of  1834, 
which  precluded  a  recovery  of  tlie  money  he 
Teoeived;  bnt  as.  In  our  opinion,  this  caose  can 
be  (leeided  without  an  examination  of  that 
queation,  we  shall  proceed  to  the  other  points 
of  the  eaw.  assuming  for  present  purposes  the 


illoralitv  of  the  lottery. 
Tak  ■ 


raking,  as  we  must,  the  evidence  adduced 
1^  the  plaintiffs  below,  to  be  in  all  respects 
true  after  vprdici.  tlic  facts  of  the  case  present  a 
scene  of  a  deeply  cuucucied.  deliberate,  gross, 
and  most  widced  fraud,  which  the  defendant 
neither  attempted  to  disprove  or  mitisratc  nt 
the  trial,  the  conseq\ience  of  which  is,  that  he 
has  not,  and  cannot  have  any  better  standing 
In  court  fhrtn  if  lie  had  never  o\vne<i  a  ticket 
in  the  lottery,  or  it  had  nt  ver  iMen  drawn.  So 
far  as  he  is  concerned,  the  law  annuls  the  pre- 
tended drawing  of  the  prize  he  claimed;  and  in 
point  of  law,  he  did  uot  draw  the  lottery;  his 
fraud  avoids  nd  only  his  acts,  but  places  him 
in  the  same  position  as  if  there  luul  been  no 
drawing  in  fact;  and  he  had  claimed  and  re- 
ceived the  money  of  the  plaintilTs,  by  means  of 
any  other  false  pretense,  aod  be  is  estopped 
from  avowing  that  the  lottery  was  in  fact 
drawn. 

8uch  being  the  legal  position  of  CatU,  the 
case  before  us  is  simply  this:  Phalen  and  Mor- 
ris had  in  their  possession  .^12, .WO.  either  in 
tlieir  own  right,  or  as  trustees  for  others  inter- 
ested in  the  lottery,  no  matter  which,  the  legal 
right  to  this  .sum  wa.s  in  them;  tlie  defendant 
claimed  and  received  it  by  false  and  fraudulent 
pretenses,  ss  morally  ciimlnal  as  by  larceny, 
forgery,  or  perjury;  and  tlic  only  (juestion  be- 
fore us  is,  whether  he  can  retain  it  by  any 
principle  or  rule  of  law. 

The  Ininsaction  In'tween  the  parties  did  not 
originate  in  the  drawing  of  an  illegal  lottery; 
the  money  was  not  paid  on  a  ticket  which  was 
entitled  to,  nr  drew  tlie  pri/'-;  it  was  paid  and 
received  ou  ihc  fali*e  as.s<  rtion  of  that  fact  ,  the 
contract  which  the  law  raises  between  them,  is 
not  founded  on  the  drawing  of  the  lottery,  but 
on  the  obligation  to  refund  the  money  which 
has  beoi  VMeiveil  by  falsehood  and  fraud,  bv 
the  assertion  of  a  drawing  which  never  took 
place.  To  state  is  lo  decide  such  a  case,  even 
if  the  instructions  prayed  by  the  defendant 
had  lieen  broader  than  they  were.  The  in- 
structions prayed  were,  1.  That  if  the  jury  Ik;- 
lleved  from  the  evidence  that  the  lottery  was 
firawn  under  the  law  of  Virginia,  and  the 
I<82*1  contract  referred  to,  then  *the  lottery 
was  illegal;  and  that  if  plaintiffs  paid  the 
amount  of  the  said  prize,  under  the  belief 
that  said  ticket  had  Ix^n  fairly  drawn, 
the  plaintiff  cannot  recover.    2.  Tuat  if  the 

Jury  shall  believe  from  the  evidence  that  in 
)eoember,  1840,  when  the  lottery  was  drawn, 
the  defendant  wsis  an  infant,  the  plaiBtUEs  are 
not  entitled  to  recover  in  this  action. 

A  party  cannot  assign  for  error,  the  refusal 
of  an  instniciion  to  which  he  has  not  a  riLdit  to 
the  full  extent  as  stated,  and  in  its  precise 
terms;  the  court  is  not  bcrand  to  giveamodirted 
instruction  varying  from  the  one  prayed:  here 
they  were  asked  to  instruct  the  jury,  that  the 
belief  of  the  plaintiff  that  the  ucket  had  been 
fairly  drawn,  and  the  oonsequent  payment, 
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prevented  a  reoovenr,  without  referrioc  u>  Ik 
fact  in  evidenoe,  tbst  that  belief  meMMsdl 
the  false  and  fraudulent  assBrtions  of  tlie  ^ 

fendant. 

The  second  instruction  asked  was,  that  tk 

plaintiffs  could  not  recover  if  the  defernlad 
was  a  minor  in  December,  1840,  wliich  On 
court  properly  refused,  beeanse  they  were  al 
a'^kcd  to  decide  on  the  effect  of  his  minoril 
when  the  money  was  received  in  Februs^ 
1841;  and  because,  if  lie  had  then  been 
minor,  it  would  have  been  no  defense  to  anac 
tioD  founded  on  his  frau<l  and  falsehood. 

The  first  instruction,  if  granted,  would  havi 
excluded  from  the  consideration  of  the  jurval 
reference  to  the  fraud  whicii  produceti  ^ud 
belief  in  the  piaintHf,  and  they  must  have  give 
it  the  same  effect,  whether  it  was  found»  li  fc 
fact,  or  caused  by  the  false  asseveration  of  ih 
tart  hy  tlic  (i(  fendant,  knowing  it  was  a  falsi 
hocnl,  and  thus  depriving  the  jury  of  theri|^ 
to  deciile  on  the  whole  evidence. 

The  second  instruction  asked  would.  I 
granted,  have  also  taken  from  the  juqr  th 
right  of  fiuding  for  the  plaintiff,  if  the  defcn<i 
ant  had  been  of  full  age  when  the  fraud  wi 
successfully  consummated  by  the  receipt  of  tk 
money,  which  was  the  only  fact  on  which  th 
law  could  raise  a  promise  to  repay,  for  certaiol 
none  could  be  raised  at  any  previous  time;aothi 
had  these  instructions  been  given,  the  yerdk 
must  have  l)een  rendered  for  the  dtfendiii 
without  taking  into  view  the  only  evidence  o 
which  the  plamtilf  relied,  whether  It  was  aval 

able  in  law  QT  UOt, 

For  thtftf  rfatwit,  the  ju4ffmento/  tkt 
Court  is  aJUrmed,  mth  eoist». 

ORDER. 


This  cause  came  on  to  be  heard  cm  the  tiai 
script  of  the  record  from  the  (Mrcuil  Court  i 
the  United  States  for  the  District  of  Colundio 
holden  in  and  for  the  County  of  Alexandri 
and  was  argued  *by  counsel :  <>n  consid-  [*3S< 
eration  whereof,  it  is  now  here  ordered  an 
adjudged  by  this  court,  thai  the  judgment  < 
the  .said  Circuit  Court  in  this  cause  be,  and  U 

Kiime  is  hereby  aflirmed,  with  costs  and  dai 
ages  at  the  rate  of  six  par  cent  pw  annom. 

Cited— 15  WaU..  674. 


JANE  DADE,  (km^naiU, 

p. 

THOMAS  IHWIN.  .Ji  n.,  Executor  of  Thom. 
Irwin,  Deceased,  and  WILLIAM  ] 
HODOSON.  Dtfmdemta. 

Court  of  equity — rtfusal  to  i'^feg^ — te^^- 

The  Court  of  I^iulty  wilt  not  Interfere,  where  t, 
couiplaiiuint  liHS  .i  jimper  remedy  at  law,  nr  wbt' 
tlx' i-oinplaitiaiit  i  luliii'^  a  HCt-ofT  of  a  >!•  )>t  aiisti 
under  a  <li!<tinct  tnui-*actloii.  uukt<  thtTvL^soa 
peculiar  e<iuity  cuHIuk  for  reli<'f. 

Nor  wUi  it  interfere  where  the  set-off 


tutf  i<f  ?n 


XoTK.— (<»  lij/n't  iif  f if/If.  find  tttati 
Idni'i,  tiM  ii^rrliini  the  nmctiy,  <»r  om  a  <Jt^rj».M, 
r<piityc(ists.  wc  iH)te  toThomas  v.  HarvlclO  Whi« 
146  ;  and  nute  to  Pratt  v.  Oarroll, »  Cranch,  4T1 ;  s; 
note  to  Frerost    Qiats»  •  Whsatn  4ta. 
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<Maditd«,«lth  regard  to  which 


a  loBtf  tfanae^  Mid  wberatbo 
ic-oirla  a  maMerof  givn  doubt. 


THIS  wa«  an  appeal  from  th<"  rirfuit  C'durf 
of  ilie  I'oited  States  for  thu  DiHtrici  of  Cu 
SbUi,  Id  and  for  tbe  County  of  Alexandria, 

ituv.zx^   rv.iirt  n(  eqtd^. 
The  r*r^r  was  this: 

Is  the  years  1824  and  1888  Jane  Dade  exe- 
fWed  two  deeds  of  trust  to  one  William  llt  r 
kr..  for  the  purjios*-  of  securinir  a  debt  which 
•ii^nwed  to  Thomas  Irwin,  the  deceased. 

[:  IS3<1,  Thomns  Irwin.  .luiiior,  iheexerutor 

f  Tb<nn.is  Irwin  (who  hud  tlieti  in  the  mean 
'rv  .  Sled  a  bill  airainst  Jane  Dade  for  the  sale 

if  tfc«- property.     lferl)ert,  the  tru^tctv  whs  al- 

.>'l  to  be  a  lunatic,  and  the  bill  therefore 
rv^.td  that  a  comnUarioMr  mig^t  be  appoint- 
ri  to  make  the  sale. 

Jmk  Dade  in  her  answer  admitted  the  jus- 
ricf  of  the  claim  as  stated  in  the  bill.  A  dec-ree 
n« entered  in  conformity  with  the  bill,  and 
lUfitra  L.  Hodpson  appointed  committsioner 
tocsm  \ho  ^.ime  into  elTecl. 

Ob  the  ->l!^t  of  November,  1834,  Jane  Dade 
fled  another  bill  on  the  equity  side  of  the 
-  -ta'irii:  that  the  sale  was  to  take  place 
£  i  few  daya,  and  praying  that  it  might  be 
'■pnded.    Sli*  aliiged  that  she  was  entitled 


'ri  siTedit  under  Uiefollowinf?  circimistanccs 
^  in  1718  she  had  loaned  to  one  James  Ir 
I84<)  wfai  f680:  that  in  1891  *he  executed 

'i-  rromi.'sorT  note  to  her  for  A«*30.r>:^,  which 
»i- the  amount  of  the  alK)ve  sum  with  later- 
■;that,  to  secure  the  payment  of  the  note,  he 
■BTitid  a  debt  due  to  him  from  Henderson  *fc 
^'npaov,  which  debt  was  guarantied  by 
ImHs  uirin.  who  had  become  liable  for  the 
«^».  and  that  the  amount  of  this  debt,  with 
''^'o*.  should  be  deducted  from  the  sum  for 
''>'b  ThOBMs  Irwin's  executor  was  about  to 
tii  tifrpr'iperty.  Thr  bill  furflicr  nlle^ed  that 
Vana*  Irwin,  the  deceased,  had  become  per 
■allT  Itabie  from  haTfaif  sold  some  cordage 
»  Henderson  &  ('<^mpany.  contrary  to  his  in 
^ions.  The  assignment  of  the  debt  from 
mtf  Irwin  to  Jane  Dade  (through  her  agent. 

Adam\  find  fhf*  admission  <"f  a  personal 
lijility  by  Thomua  Irwin,  were  alleged  to  be 
>thf  following  terms: 

Idohercby  assijrn  to  ,Tohn  Adam,  tlw  tlcbt 
me  by  'Alexamler  Henderson  for  cordage 
'  I  im  by  Thomas  Irwin.  a«  mv  am  nt,  for 
litt  debt  Mid  Irwin  is  himself  liable,  having 
•tJT'-d  said  Ht  ntlerion's  note  without  my 
'f^iit.  This  assignment  is  made  to  secure  to 
|K  Dade  the  payment  of  six  hundred  and 
pty  dollars,  with  interest  thereon  from  the 
of  October,  one  ihousiind  eight  hundred 
lii  •erenteen.  money  borrowed  from  her  by 
M  Adam  for  my  use,  for  whi(^  I  have  given 
^  my  aoia,  payable  inetghleenmontha,  with 

Kfrfl. 

IBNb  uder      hand  and  seal.  this20tb  day 

H.iy,  one  thousand  eiirht  tiundrcd  and 
'^atj-onei  James  Ibwin.  [SeaLJ 

(ladoffaed)       Joror  Aoav. 

Tnst:  Lewis  Coi.f, 

ti''<tnwBd.  if  the  within  debt  cannot  be  re- 
^^ftUttmJkkoBmder  Hendereon.  I  am  liable 
niwMuis:  provided  foil  time  be  allowed  for 
•  pMmnifla  of  the  snlU 

•  Thomas  Ibwin. 


The  bill  further  nlli  iros  that  full  time  had 
been  allowed  for  thu  prosecution  of  ilu'  suit 
at^inst  Hendereon.  andfthat  there  was  no  pros- 
pfct  of  anything  bcinir  recovered. 

Upon  tiling  thiti  bill,  an  injunction  was 
granted  to  stay  tbe  sale. 

In  Fchrnfiry,  18:^5.  Thomas  Irwin,  .Tun.,  the 
executor,  tiled  his  an.swer.  denying  all  knowl- 
edge of  the  note  said  to  have  b^'cn  given  by 
.Tames  Irwin,  and  denying  the  assignment 
above  recited.  The  answer  admitted  that 
Thomas  Irwin  had  sold  some  cordage  to  Hen< 
derson  it  Company,  for  which  he  hud  taken 
their  note;  thai  the  *note  had  been  put  [*385 
In  suit.  Judgment  n micred  upon  it,  and  execu- 
tion issuwl;  that  Henderson  was  discharged 
under  the  Insolvent  Act :  that  the  recovery  of 
the  money  due  on  the  said  note  being  consid- 
ered as  desperate,  his  testator  had  charged  the 
amount  to  his  principiils.  James  Irwin  &,  Com- 
pany. The  answer  denied  altogether  the  sig- 
nature of  Thomas  Irwin,  guarantying  the 
debt;  and  alleged  sundry  other  matters  to  show 
the  absents  Of  equity  in  the  claim  of  the  com- 
plainant. 

In  November,  1885.  tbe  court  refused  to  dis- 
solve the  injunction, ;ind  suggested  that  an  issue 
should  be  made  up  to  bo  tried  at  the  bar  of  the 
court  sitting  as  a  cmirt  of  law.  to  tnr  the  qucs- 
tirm  of  til*  L'^cnuineneM  of  the  a^gnature  of 
Thomas  Irwin. 

This  was  done,  but  the  jur}-  were  not  able  to 
agree,  and  were  discharged. 

Numerous  depositions  were  then  taken  and 
filed,  and  the  case  came  on  to  be  heard,  when 
the  court  decreed  that  the  in  junction  ^lunild  be 
dissolved  and  the  bill  dismissed  with  costs. 

The  complainant,  Jane  Dade,  prayed  an  ap- 
peal to  this  court. 

.}f(iifri».  j\eaie  (in  a  printed  argument)  and 
Brtnt  for  the  appellant. 

Mr.  JoncH  for  the  defendant  in  enor. 

Mr.  Xeolf,  for  the  appellant: 

This  cause,  which  comes  up  by  appeal  from 
the  Circuit  Court  i^f  Alexandria  (^)unty,  was. 
upon  the  final  heariug  in  the  court  aforesaid, 
dismissed  by  a  majonty  of  the  court,  for  tiie 
following  reasons: 

1.  Ik'CHUse,  in  the  opinion  of  a  majoritv  of 
the  court,  the  court  had  not  juriadlctlon  of  the 
case,  sitting  as  a  court  of  chanoery. 

2.  Because,  there  was  no  consideration  from 
which  the  defendant's  testator  could  be  made 
llabh'.  either  on  account  of  the  aMumpn't  in 
writing  indorsed  on  exhibit  B.  or  for  blending 
his  principal's  goods  with  h\»  own — taking  a 
note  therefor,  and  suing  and  obtaining  a  judg- 
ment thereon  in  his  own  name  for  the  two 
amounts  so  blended,  as  the  record  proves. 

.8  Because,  the  complainant  (now  appellant) 
forbore  to  press  this  clatm  sooner,  by  way  of 
.set-ofT  to  the  claim  of  the  defendant's  testator. 
For  these  reasons  a  majority  of  the  court  dis- 
missed the  bill  at  the  comi  i>lahiant*8  cost.  Dis- 
sentient— His  Honor  the  Chief  Judge. 

These  objections,  coming  as  they  do  from 
the  veiy  fountain  of  justice,  are  justly  entitled 
to  hiijh  respect  and  grave  consideration.  But 
however  high  and  pure  the  source  from  whence 
they  prooeed.still  it  is  an  open  question  whether 
or  not  they  are  sustained  by  the  *facts  r*;{80 
of  the  case — the  principles  of  eqtiiiy  jurisdic- 
tion, and  the  legal  liabilities  of  an  agent  to  his 
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princii>al.  According  To  tlio  regular  order  of 
pleadiug.  the  first  inquiry  to  be  Tnsiituted  is  as 
to  the  juriMliction  of  the  court,  and  upon  that 
point  Ave  ( itf  and  rely  upon  the  following  au- 
thorities and  iiccompanving  remarks,  to  wit: 

Johns.  Digest,  102:  1  Wash.  Itep..  145  .  nai  - 
bour&  Harrint(tnn's  Digest.  2,4,  fi.  H,  VA.  15, 
81.  46;  5  Term  llep..  UHH;  4  Bin^.,  lOU;  1  l\ 
Wms.,  325,  320:  2  P.  Wms..  12«:4  P.  Wms., 
611;  5  Peters.  278;  2  UnliiiL^on's  Practice.  1,  4: 
Tucker's  Coinnicutary,  bk.  a.  p.  404;  1  Story's 
Equity.  82,  and  442-446.  sees.  462,  463.  464. 
In  the  case  of  (J tandin  and  (2  Paige, 

509),  it  is  said,  '*  that  after  a  ticlendanl  has  an- 
swered a  bill  in  chancery,  and  submitted  him- 
w^lf  to  the  jurisdiction  of  the  court  without  ob- 
lection,  it  is  too  late  to  insist  that  complainant 
has  a  perfect  remedy  at  law ;  unless  the  court 
is  wholly  inct>mpetcnt  (as  a  court  of  chancery) 
to  frfHUi  the  relief  sought  bv  the  bill." 

Again  it  is  said,  "that  whenever  the  nincdj 
at  law  is  doubtful  or  difficult,  a  oourt  of  chan- 
cery has  jurisdiction."  (Amtriean  Innrnmee 
0>/)ipa>ti/  V.  Fuik,  1  Paige, 90;  Teagtuy. Buuel, 
2  Idtew.  Xiep., 

In  the  case  of  Ward  v.  Amehndo  (Hopkins, 
20:?),  tlu' court  say,  '*  the  principle  h  that  the 
Jurisdiction  may  be  upheld  whenever  the  par- 
ties, or  tiie  subject,  or  such  portion  of  the  sub- 
ject as  is  witliin  the  jurisdiciion,  are  such  thai 
an  effectual  decree  can  be  made  and  enforced 
80  as  to  do  justice/' 

3/r.  iVfofo  then  i  ntored  at  irrcnt  Icncth  upon 
the  consideration  of  the  other  two  pointa.  Uis 
argument  te  omitted,  because  the  decision  of 
tbecourt  was  place!  upon  other  grounds. 

Mr.  Jo7ie4,  for  thu  defendant  in  error: 

This  case  mif^ht  appear,  at  the  first  blush, 
sninowhnt  rxtranrdinnry,  ns  bfin;;  a  bill  of  in- 
junction and  an  original  bill  to  stay  the  regular 
execution  of  a  decree  in  equity,  aiid  to  obtain 
relief  asainst  it  four  years  aftrr  it  had  been  ob- 
tained by  the  now  defendant  (Irwin)  against 
the  complainant  (Jane  Dude),  with  her  full  and 
unqimlified  (.•onsont  for  the  sale  of  real  pmprrty 
to  pay  a  debt  which  sJie  had  ci*llHteraIly  secured 
by  a  conveyance  of  the  same  property  in  trust, 
for  the  specific  purpow  of  being  pohl  lo  raise 
the  money  for  the  jiaynient  of  such  dtlit.  if  not 
paid  in  a  given  tinu-.  It  may  not.  pcrhai  s. 
WMjm  less  extraordinary  that,  as  an  original  bill 
it  seeks  not  to  set  aside  the  decree  for  fraud,  and 
that  it  is  not,  in  any  one  sense  or  shai)e,  or  in  any 
397*]  *atfDect  whatever,  a  bill  of  review ;  that 
no  error  either  of  law  or  fact  on  the  face  of  the 
diLTec,  or  in  any  part  of  the  procedure,  nor 
any  new  matter  discovered  since  the  decree,  is 
at  all  within  the  scope  or  uliject  of  the  bill;  but 
on  the  contrary,  it  is  admitted  that  the  debt  re- 
mains precisely  a«  when  the  decree  was  ob- 
tained, except  a  small  payment  since  on  account 
of  the  interest,  and  about  whieli  tin  re  is  not. 
nor  ever  was,  the  shghtest  dispute  or  difference 
between  the  parties;  and  that  the  decree  stands 
whollj'  une.xceiitionable  in  itself,  and  in  every 
part  of  the  procedure, precedent  and  subsequent. 
The  whole  scope  and  object  of  the  bill  is  to  get 
the  IxTjefit  nf  a  pretended  set  i  iff.  not  di.M  over(xl 
since  tlie  tlecree,  but  just  as  well  known  to  the 
complainant  before  the  decree,  and  in  fact  for 
many  years  before  the  commencement  of  tlie 
suit  m  which  the  decree  was  rendered,  as  at  the 
I»taent  time.  The  pretended  set-ofl  consisted 
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of  a  stale  demand  of  more  than  thirty  vt 
standing,  wholly  un^nnected  with  any  n 
action  involved  in  tbat  suit.   The  complaii 
had  n(» ')n^inannterest  or  concern  in  it 
only  interest  claimed  by  her  in  it  was  (nm 
pretended  assignment  of  it  by  a  third  pefi 
made  sevpntpcn  years  after  the  demand  ti 
accrue<i.  more  than  nine  years  before  the  J 
cree,  and  more  than  thirteen  \c9n  befoa 
was  for  the  very  fir^t  time  brought  out  tin'lj 
serted  in  this  bill  of  iniunction.    The  dvnm 
itself  consisted  in  a  liability  pn  tend(^  to  hs 
been  incurred  so  lonsr  atro  as  1^0  i,  by  the  m 
defendant's  testator,  Thomas  Irwin,  for  m 
conduct  as  agent  of  one  James  Irwin  (fn 
whom  complainant  derives  her  claim  as  assigt 
I  of  the  cause  of  action),  in  having  unduly  1 
dulged  a  debtor  to  whom  he  sold  gorxls  1 
I  trusted  with  him  by  James  Irwin  to  sell  1 
I  commission ;  and  for  which  misconduct,  if  sat 
'  factorily  made  out.  Jamefi  Irwin  might  ha 
recovered  damages  in  a  special  action  on  t 
case:  a  cause  of  action,  therefore,  purely  t 
:  strietlv  IcL'al  in  its  nature.    The  only  u\\>r>_ 
duct  imputed  to  the  agent  is  timt  of  ban 
I  taken  a  n^tiable  note,  at  00  days,of  the  m 
]  cantile  firm  to  whom  he  liad     'M  the  gfXJi 
Complainant  pretends  that  seveuteeu  years  af 
I  this  transaction,  when  the  assignment  was  wm 
Tliriman  Irwin  indnrM'd  on  the  a>sigt»meia 
conditional  acknowledgment  of  his  liability: 
the  de1>t  cannot  de  recovered  of  the  ptind] 
debtor,  provided  a  reasonable  time  be  aUon 
for  the  prosecution  of  the  suit 

Now,  supposing  the  complete  eitabUdinii 
of  This  fjct  off  in  every  point  of  law  and  fa 
setting  aside  all  consideration  of  the  extraor 
nary  length  of  time  it  had  been  kept  back 
silence  and  inaction;  *and  w:ii\-int;  all  [*3J 
objection  to  equity  juriadietion  of  a  demand 
exclusively  legal:  and  in  fact  ttrictintSmi  jm 
in  its  nature;  the  appellee  might  be  content 
rciv  solely  upon  the  well  known  prim  ipk*  r 
rufes  of  equity  law  and  pradioe,  which  est 
lish.  first,  that  a  final  decree  enrolled  (or  wL 
with  us,  is  equivalent  to  enrulluiciit  in  Engia: 
after  the  term  at  which  the  decree  was  rende 
ha«  p>a8S»'fl  over),  it  cannot  be  set  asiiit- 
can  any  relief  whatever  ]>e  (tblaiucd  agaiu'^l 
f)y  any  sort  of  original  bill,  unle«ts  fraud 
the  decree  be  distinctly  and  circumstantif 
charged.    Second,  thai  even  in  the  case  o 
bill  of  review,  either  demonstrative  em>r 
matter  of  law  must  be  shown  on  the  face  of 
decree,  or  the  fresh  discovery  of  new  mat 
since  the  decree;  the  materiality  of  which.  ; 
the  positive  inability  of  the  complainant  toh 
come  at  a  previous  icnowledge  of  it  by  u» 
reasonable  and  active  diligence,  must  ail 
clearly  shown  by  alhdavit.   Third,  that  at 
a  case  for  a  bill  of  review  has  been  thna  m. 
'  out,  it  cannot  be  filed  without  the  special  le 
I  of  the  court;  one  of  the  ordinary  and  stand 
'  conditions  of  which  leave  is.  that  the  dec 
'  shall  first  be  performed.   S<>  iitterly  f<irtign 
;  iUl  received  notions  of  equity  law  or  practic 
'  a  bill  of  injunction  to  stay  the  exeeution  c 
decree,  ami  st)  utterly  inadmissible  i«s  nny  « 
I  of  relief  by  means  of  one  decree  in  eqi 
I  against  another  decree  in  eqidtY.  but  for  oni 
other  of  the  special  cause?.  nn(f  in  one  or  ot 
of  the  special  modes  of  procedure  aforehai<i 
i    Where  there  Ib  newly  discovered  e^ldenc 
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njurt  be  shown  to  hr  matprial  and  relevant. and 
u>  have  been  out  of  the  i>ower  of  the  parly  to 
Iiiif«  pntduced  before.  (Milford  on  Pleadin*;, 
-I  oi..  pp.  S4,  85:  16  Vesev.  3.14;  2  Ball  & 
R  itiy.  462:  Ambler,  295:  5  Kuiii^li.  IDo.wlu  rn 
\hL  cases  arc  all  eximlned. ) 

Xo  h  i!  review  can  be  filed  until  Uie  decree 
L'  perforuinl. 

In  this  v^L-^'  \hv  ground  of  the  bill  is  deserted. 
T.  "  irt  h  :ii  ru*  ri^ht  to  eo  back  to  an  original 
il-jiii  iu  ctiuiiy;  ana  the  claim  is  too  stale  and 
d  'LibtfuI  in  Itsnatnre  to  be  admitted.  (1  How- 
vvl.  108.) 

[Vr.  Jong's  was  proceeding  in  lii^  argument, 
Tiitii  the  court  expressed  a  desire  to  near  the 
tomtml  on  the  other  side.] 
Sfr.  Bnnt,  in  reply  and  conclusion : 
Thi*  is  not  merely  a  bill  for  an  injunction, 
bai  alao  for  a  discovery  as  to  the  time  of  the 
«n|to  of  the  set-oflf.  iThe  suit  against  Hender- 
■^  n  wa-'  until  Isijo^  and  the  cDin 

j^iioant  did  not  think  she  had  a  rioht  to  file  an 
r  «iii9nal  Mil  until  the  suit  was  deckled. 

»^i<(9*J  *Mr.  JtuUcc  bxonv  delivered  the 
pi|riaiou  of  fhe  court: 

This  is  an  appt  al  from  tlic  Circuit  Court  of 
District  of  Columbia,  sitting  in  Alexandria, 
[ri  the  year  1884,  the  upix  ilant,  Jane  Dade, 
Ir:  .>r.tp  i:i<i»  hff.1  to  Thomaij  Irwin,  the  testator, 
' :  executed  two  deeds  of  trust  for  the  security 
Mtbedebt    At  the  November  Term  of  the 
I  n  ait  Court  of  Alexandria  County.  ISJ^O,  Ir- 
•       Uie  executor,  filed  his  bill  to  obtain  a  de- 
l^ses  of  the  sale  of  Uie  estate  so  conveyed  in 
TTsl;  and  a  decree  wa.s  made  without  objection 
'  '  the  sale,  the  appellaiit  ndnvitung  the  Justice 
'  '  (he  claim;  uia  the  ortetnar  trustee  having 
t«come  insane.  Willium  L.  Hodgson  was  ap- 
ttinted  trustee  to  make  the  sale.     After  s\in- 
j  delnTH,  the  trustee  acivertised  the  estate  for 
ait  on  the  38th  of  Xovniibor.  1834:  and  on  the- 
iiT  preceding  ilie  iuicndcd  iiale  Uie  prci»eut  bill 
died  by  the  appellant  for  an  injunction 
■lunst  the  sale.     The  bill  made  no  objection 
■P' the  original  debt  or  decree,  but  simply  set  up 
1  claim,  by  way  of  set-off  or  discount,  of  a  to- 
^•JIt  <li.stinct  nature,  and  unconnected  with  the 
•••iginal  debt,  as  due  by  the  testator  to  her,  and 
^ir  which  she  alleged  in  her  bill  that  she  ought 
*o receive  a  credit,  to  which  in  e<^uity  and  strict 
jiitioe  phe  was  »  ntitk*).  The  claim  thus  set  up 
ii-  "ri^n  in  this  nianiu  r.     In  May,  1821, 
aiuDss  Irwm  gavu  hiij  note  fur  $826.63  to  John 
RMsM  or  order,  for  Him.  Pnde.  for  money  bor- 
p  'red  of  her,  which  note  was  indorsed  by 
and  on  tlie  same  day  Juiiies  Irwin,  as 
~  weenftty  therefor,  a8sign(!d  to  Adam 
ttltfbt  iltie  lo  him  by  A'.eMuifler  H(  iidci son  for 
^rdage  sold  him  by  Thomas  Irwin  (the  testa- 
llir)  as  his  as^^fnx,  and  for  which  the  affitgnment 
Aijt^ed  Thomjis  Irwin  was  liH!)I<',  haviii;:  re- 
ct::ved  flender^Joti's  note  wiUiuui  the  consent 
James  Irwin.  Upon  the  bade  of  this  assign- 
Oi^&t  there  now  purporl.s  to  be  the  fi>llou  ins^ 
ladofsement :  'ill  ilie  within  debt  cannot  lu  rc- 
aiVCTbd  fruoMBSisilaudcr  Henderson,  I  am  lia- 
for  tbe  same,  provided  fidl  linie  b*-  allowi  d 
for  the  prosecution  of  the  suit."  The  bUpi>oi»td 
t/f*^  referred  to  in  the  assi;:nment  wss  dated  in 
Juoanr,  18M,  and  wa>;  for  the  i>ay!neni  of 
.w  to  the  order  of  Thomas  Irwin,  and  was 
b7  Akxander  Hen  Wob  *  Co.  This 
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note  the  bill  alleged  to  inc  lude  the  debt  due  to 
James  Irwin.  Judgment  was  ol)tained  upon 
this  note  In  1605.  Afterwards  Henderson,  in 
1806.  became  insolvent,  and  in  1816  a  bill  in 
equity  was  filed  for  the  suUstaclion  of  the  judg- 
ment out  of  supposed  effecls  in  the  hands  of 
certain  gnrrdsliecs,  which  suit  was  not  finally 
disposed  of  until  October,  1885,  and  wfis  thc  ii 
abated  by  Henderson's  death. 

*The  answer  to  the  present  bill  by  [*300 
Thomas  Irwin,  the  executor,  denied  the  whole 
equity  thereof.  It  denied  that  James  Irwin  ever 
executed  the  supposed  assignment.  But  he 
admitted  the  origin  of  thedeot  due  by  Hender- 
son &  Co.,  and  that  the  note,  taken  by  the  testa- 
tor included  it;  but  that  Henderson  'having  be- 
come insolvent  he  was  not  liable  for  that 
amount,  and  eliarged  it  in  his  accounts  against 
James  Irwin  &  Co.  Ue  also  denied  the  sup- 
posed indorsement  on  the  assignment  to  be  gen- 
uine, but  alleged  the  same  to  tie  a  sheer  fabri- 
cation. 

The  injunction  pravcd  for  by  the  bill  was 

-ranted,  and  afterwards  the  court  directed  un 
issue  to  be  tried  by  a  jury,  to  ascertain  whether 
the  testator's  cdgnature  to  the  indorsement  was 
genuine  Or  not.  That  i5;.sue  was  tried  by  a 
jury  who  were  unable  to  agree  upon  a  verdict. 
The  order  for  an  issue  was  then  rescinded, 
and  the  cause  came  on  for  a  final  hearini^  in 
1^39,  when  the  bill  was  dismissed  with  costs. 
There  is  a  great  d^  of  evidence  on  both 
sides  ai  to  tlic  trenuinene.s?!  of  the  sii^nature  of 
the  testator,  and  al^  as  to  the  appearance 
of  the  ink  of  the  indorsement  being  that  of 
recent  writin;;.  It  is  also  remarkable  that  in 
the  long  interval  between  the  time  when  the 
deed  of  tru«;i  was  given  in  1824.  and  the  time 
when  the  sale  was  advertised  and  theljill  filed, 
no  demand  was  ever  suggested  by  or  ou  be- 
half of  His.  Dade  for  tne  present  supposed 
debt  due  her  as  a  ."^et  off  or  otherwise.  On  the 
contrary,  although  repeated  and  earnest  appli- 
cations were  made  for  delay  of  tlie  suii-,  from 
the  time  of  the  dec  ree  in  1830  until  the  adver- 
tisement in  1834,  and  some  correspondence  took 
place  on  the  subject,  no  allusion  whatsoever 
was  made  to  any  such  supposed  claim  or  set  off : 
but  an  entire  silence  existed  on  the  subject.  It 
is  also  somewhat  singular,  that  wh(  n  tlie  bill 
upon  the  trust  deed  was  filed  and  the  decree 
therein  obtained,  no  su-rirestion  was  made  by 
Mrs.  Dadi'  in  answer  thereto  of  this  supposed 
claim,  uor  any  postponement  of  the  decree  of 
sale  asked  upon  tliis  account. 

Now,  upo:i  ilii.s  posture  of  the  case,  several 
objections  arise  as  to  the  mainteuauce  of  the 
suit.  In  the  first  place,  the  present  bill  is  of 
an  entirely  novel  clmracter.  It  is  not  a  bill  of 
review,  or  in  the  nature  of  a  bill  of  review, 
founded  upon  any  mistake  of  facts,  or  the  dis- 
<  vi  1  V  of  any  new  evidence.  It  admit.s  in  the 
most  unambiguous  terms  that  the  decree  was 
right  Then,  it  sets  up  merely  a  cross-claim  or 
s(  t  off  of  a  debt  arising  under  wholly  independ- 
I  ent  and  unconnected  transactions.  Now,  it  is 
I  clear  that  courts  of  equity  do  not  act  upon  the 
j^uhject  of  setoff  in  respect  to  distinct  and  un 
connected  *dcbti*,  unless  some  other  pe-  f*3Wl 
culiar  equity  has  Intervened.  caUing  for  relief; 
as,  for  example,  in  cases  when*  there  has  been 
a  mutual  credit  given  by  each  upon  the  fooling 
of  the  debt  of  the  other,  so  tliat  a  just  presump- 
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tioa  arises  that  the  one  is  under^ttood  by  the 
parties  to  go  in  liquidation  or  set  off  of  \hv  oth 
er.'    In  the  next  place,  the  remedy  for  3Ir8. 
Dade,  if  any  such  debt  as  she  has  alleged  exists, 
is  at  law  against  the  executor;  and  tliure  is  no 
suffgesUoQ  liuU  the  estate  of  the  testator  is  ia- , 
solvent,  and  that  his  aasets  cannot  be  reached  I 
III  law.     So  that  the  bill  steers  aside  of  llu-  as- 
scrtioa  of  any  equity  upon  the  foundation  of 
whidi  it  can  rest  for  its  support. 

In  the  next  plare,  the  nature  and  character  of 
the  claim  itself,  now  for  the  first  time  made.  < 
long  after  the  decease  of  both  the  Irwfna,  and  I 
thirteen  years  nt  least  after  its  supposed  oricrin. 
To  put  the  case  in  the  least  unfuvorablc  li^ht, 
It  is  a  matter  of  grave  doubt  whether  the  in- 
dorsement of  the  testator's  name  on  the  assign 
meut  is  genuine  or  not.  That  very  doubt  would 
be  suflScient  to  justify  this  court  in  atflrniing 
the  decree  of  the  eourt  hciow.  and  leaving  Mrs. 

Dade  to  her  remedy  at  law,  if  any  she  have. 
But  connecting  thn  with  sach  a  protracted 

silence  for  tliirteen  years,  without  presentinc 
or  making  any  application  for  the  recoguUiiin 
or  allowance  of  the  claim  to  the  testator  or  his 
executor,  if  is  impossible  not  to  feel  that  the 
merits  of  the  claim  at  such  a  distance  of  time 
can  scarcely  be  made  out  in  favor  of  tlie  appel* 
lant.  It  is  stale,  ami  clouded  with  pre^imp 
tions  unfavorable  to  its  original  fouudaliuu,  ui 
present  validity.  Besides,  m  cases  of  this  sort, 
in  the  examination  and  weighing  of  matters  of 
fact,  a  court  of  equity  performs  the  like  func- 
tions as  a  jury;  and  we  should  not  incline,  as 
au  appellate  court,  to  review  the  decision  to 
whicn  the  court  below  arrived,  unless  under 
eireunistanccs  of  a  peculiar  and  urgent  nature 

The  <7(Yr(  (  <*/  the  dreuii  Court  m  thertfore 
affirmed,  mth  cottU. 

OBDBR. 

This  cHuse  came  on  to  be  heard  on  the  trnn 
script  of  the  record  from  the  Circuit  Ck>urt  of 
the  United  States  for  the  District  of  Columbia, 
holdeii  in  and  for  the  County  of  Alexandria, 
and  was  argued  bv  counsel  :'on  consideration 
whereof,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circnil 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  witii  ooets. 

ated— 19  How.,  r,x ;  lUack,  ;  7  Wall.,  tns  ;  l."* 
WolU  m;  8  Story,  346;  %  Woo(l.&  M.,  ^,  30;  a 
]leAr.,a. 
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♦WILLI A. \I  .T.   MINOU  BT 
IHainti£'»  in  Error, 
9, 

8HUBALTILLOT80N. 


Court  eanmoi  retine  judffnutU  in  writ  of  error 

lehere  no  jioiutttof  law  irrrr  muted — (tgreemrnt 
of  couMtei — evideiux  comuieixd — ttaU/iunt  of 
facts. 

The  distiiiftioii  bftweiMi  writ«  «if  i-rror  nm]  uu- 
j>f>alfi  raiijiut  lie  ox  t  rthmwn  hy  an  aKi"<-<  in<'iif  •! 
ffiniisr  )  ill  ihf  L-ourt  Iyi'Iow,  tlml  nil  the  i'\  iili'iii  i-  in 
the  cauise  sbali  bo  iniroduceU  and  considered  ab  a, 
Btatament  Of  fkuts. 


THIS  case  was  brought  liefore  the  court  at 
the  last  term,  on  a  motion  to  dismiss*  and 

is  R'portfd  in  I  Howard.  287. 


I.  SceSBtoryKq. Jurlap^ 
812 
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The  position  of  the  case  is  sufficiently  sei 
forth  in  tiiat  report  Itnow  eaineiipoiialiiial 
hearins. 

Mr.WaOr^r,  for  the  plaintiffs  in  error,  exam- 
ined the  title  of  the  plainlilYs  as  set  forth  in  the 
papers  in  the  cause,  and  contended  for  its  su- 
perioritr  over  that  of  the  defendant. 

Mr.  ')Vfh.<<f«r,  for  the  defendant,  rcferrctl  to 
the  decision  in  1  Uoward,  and  said  that  it  wts 
quite  eyident  that  there  was  no  error  of  lawap> 
parent  on  the  face  of  the  record.  There  huo 
ruling  of  evidence,  no  demurrer,  no  bill  of  ex- 
ceptbns,  no  agreed  state  of  facts,  no  special  m- 
dirt.  Nor  is  it  like  any  of  those  cases  in  whirh 
the  court  has  acted  on  undisputed  evidence,  in 
cases  from  Loulsiaiia.  a«  if  such  undiapoted  ev- 
idence were  equivalent  loan  agreed  stale  of 
(acta. 

The  whole  case,  law  and  fact,  was  submitt4ti 
to  the  judge,  as  a  referee  or  arbitrator.  The 
law  was  disputed,  and  the  facta  were  disputed; 
and  whether  judgment  was  rotudend  on  the 

facts  or  nn  the  law  docs  not  appear.  The  jud;.- 
meni  is  general,  for  the  defendant.  It  is  plaia 
that  this  court  cannot  revise  this  judgmt^t. 
without  examining  all  the  evidence,  plan,  de 
positions,  surveys,  &c.,  ju^t  a^*  lliey  would  U? 
examined  by  a  jury. 

For  anythiiii,'  which  the  record  di>»c1c*ei^. 
every  p)inL  of  law  may  liave  been  decided  in  ibe 
plaintiff's  favor. 

yfr.  Jii*tie€  McLean  delivered  the  opinion  of 
the  court : 

This  case  is  brought  here  bv  a  writ  of  ern^r 
to  the  CIrcnft  Court  for  the  Ea-stem  Di.vtrict  r  f 
Ltuiiwiiina. 

Tiie  action  was  commenced  in 
Court,  to  recover  possession  of  certain 
land  specified  in  tiie  petition,  and  for 
Ac. 

The  defendant  set  up  a  title  to  fhei 

and  pleaded  prescription,  under  the 
laws  of  Louisiana. 
"Tills  cause  was  liefore  this  court  at 

January  Term,  l?*;5o.  on  a  writ  of  error,  and  w 
reversed  and  sent  down  for  further  proceeding 
In  the  court  below,  the  death  of  the  plainttfl! 

was  .sUij:gef!|ed,  and  a  supplemental  petition  w:;* 
tiled,  niHkini:  his  heirs  and  representatives  pai- 
ties  to  the  su^t.    The  pleadings  were  amenu«i,i 
and  a  jury  lK?ing  called  and  sworn,  evidecH 
was  beard  by  them,  and  certain  exceptioE* 
taken  to  its  admissibility  by  the  defcndaBt.j 
But  afterwards,  by  cnnsent  of  parties.  thejur\-. 
before  they  rendered  their  verdict,  were  di*-; 
charged.   The  case  was  then  submitted  to  th«l 
court,  under  «n  aqreement  between  thecouns  I, 
limt  "the  documenU  tiletl  iu  the  caui^c.  Uj 
plans  and  written  depositions,  contain  all  ev 
denee  and  e.xiiiliits  on  which  this  cnii'v  v 
tried  by  the  court;  the  whole  was  read,  tiubjecl  i» 
all  legal  exceptions  except  as  to  the  form 
tidiinu'  the  vnhal  t^sttniony;  and  all  Other* 
jei  ticii  In  ihf  testitnt)Dy,  accounti*,  and  plans, 
are  In  h(  ariitird  as  iliovjuh  the  bills  of  excrn 
{Ui\\v>  were  drawn  out  iufornx,  oigncd  and  filnl 
The  aAjTccment  is  made  for  a  f^temcnt  of  thi 
taeis  in  the  case." 

A  large  tuoss  of  evideooe  was  received  froa 
both  parties,  oonsfatln^  td  concessions  sni 
L'lants  under  the  Spanish  government.  InU* 
mediate  convey anceay  ^^fn^jg^^m^  ah'  '>v'n_'  '^'^ 
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cttiiiDjp  in  rejrani  to  the  title  under  the  laws  of 
iheCnilt'd  States.and  parol  teatimony, involving 
t  creal  variety  of  fact«,  on  a  consideration  of 
all  of  which  a  judjnncnt  was  rendered  In'  the 
Circuit  Court  for  the  defendant. 

From  the  record  it  Ls  impossible  for  this  court 
to  say  on  what  <j^roun<l.s  of  law  or  fact  the  Cir- 
cuit Court  gave  judgment.  No  point  as  to  the 
adtnigfribiJity  or  effect  of  the  evidence  was 
ni«*tl  on  the  record  by  the  plaintiffs  in  error  in 
the  Circuit  Court.  It  seems  to  have  Ijeen  sup- 
p«?sed  that  the  above  agreement  of  the  counsel, 
th*t  the  evidence  in  the  cause  should  be  cousid- 
wpd  as  a  statement  of  facts,  subject  to  all  legal 
objections,  though  no  objections  were  stated, 
was  Rulficient  ground  for  a  writ  of  error  on 
which  a  revision  of  the  legal  questions  in  the 
(x*  miebt  \>e  made  in  this  court. 

Id  this  view,  the  writ  of  error  must  be  con- 
sidered as  bringing  all  the  facts  l>efore  this 
court,  as  they  stood  before  the  Circuit  Court. 
Ami  this  ctiurt.  exercising  a  ron.sory  jurisdic- 
tion, would  be  required  to  try  the  cause  on  its 
■erUiw  This  is  never  done  on  a  writ  of  error, 
vUdi  iwues  acconiing  to  the  course  of  the 
cauBOO  faiw.  Under  the  Louisiana  system  a 
ffiferent  practice  mav  prevail.  But.  we  had 
•TppoMd.  that  since  tLe  decisions  of  the  ca.se  of 

irtoiu  V.  Bedford  et  al.  (3  Peters.  445).  there 
could  be  no  misapprehension  in  regard  to  the 
394*]  •proceedings  of  this  court  on  a  writ  of 
emir.  In  that  case  the  court  say.  "it  was  com 
petent  for  Uie  original  defendant  to  have  mist d 
UT  points  of  law  growing  out  of  the  evidence 
i:  the  trial,  bv  a  proper  application  to  the 
wort;  and  to  have  brought  any  error  of  the 
cmnt  b  its  instruction  or  refuiMil.  by  a  bill  of 
acepcioiu.  before  this  court  for  revision. 
XothiDg  of  this  kind  was  done  or  proposed. 
So  bill  of  exceptions  was  tendered  to  the  court, 
■od  oo  points  of  law  arc  brought  under  review. " 
Aad  the  court  go  on  to  consider  the  effect  of 
Ac  Act  of  1824,  in  regard  to  the  Louisiana 
|nctfoe,and  bold  that  that  law  does  not  change 
the  otercise  of  llie  appellate  j>owcr  of  this  court. 

The  awe  R'ferre<i  to  had  l)een  trietl  b}-  u  jury, 
bat  in  regard  to  the  revisory  power  of  this 
eonrt,  OQ  a  writ  of  error,  there  is  no  material 
&hnoot  between  that  case  and  the  one  under 
eoarideraiion.  In  both  cases  the  facts  were 
opoa  the  record,  and  this  court  were  called 
i^MMi  to  determine  the  questions  of  law  arising 
opoo  the  facta. 

In  the  case  of  Pitrmn*  the  court  do  say. 

:hat  if  the  eridence  were  before  then»  it  would 
be  competent  for  the  court  to  reverse  the 
^riOBenl  for  any  error  in  the  verdict  of  the 
H|V  And  they  say,  the  refusal  of  the  court, 
^WwBCt  the  evidence  to  l)e  entered  on  the 
^^cocd  M  require<l  under  the  Louisiana  prac- 

«.  was  not  matter  of  error. 

Whatever'  therefore,  may  have  been 

-iitflrtained  ii.     _  iid  to  tlie  effect  of  the  Act 

ftl8^4.  on  the  practice  of  the  Circuit  Court  of 
United  Stioes.  in  Louisiana,  l>efore  the 
•bove  ded^on ;  after  it,  there  would  seem  to 
^  80  gmund  for  doubt.  The  practice  of  the 
Ctrcttit  Court  in  Louisiana,  since  the  above  case 
dedded,  has  conformed  to  the  rule  laid 
down  tn  tlMt  case.  But  in  the  present  cause. 
t^Mn  b  no  statement  of  agreed  facts.  If  the 
be  reriaed  on  a  writ  of  error,  the  evideut:e 
oa  holh  sides  must  be  considered  and  weighed 


by  the  court,  as  a  jury  would  consider  and 
weigh  it ;  and  after  adjusting  the  balance,  the 
principles  of  law,  not  as  they  were  presented  in 
the  Circuit  Court,  but  as  the  may  arise  on  the 
evidencci  must  be  determined.  This  is  not  the 
province  of  a  court  of  error,  but  a  court  of 
chancery  on  an  appeal  from  the  decree  of  an 
inferior  court.  On  such  a  review,  not  only^  the 
competency  of  the  evidence  must  l)e  decided, 
but  also  the  credibility  of  the  witnesses. 

The  cjise  imder  consideration  was  a  proceed- 
ing at  law,  and,  as  the  legal  point*  have  not 
rai.sed  by  a  bill  of  exceptions,  in  the  Circuit 
Court,  it  is  not  a  case  for  revision  in  this 
court. 

A  judgment  of  *affirmnnce  i>  therefore  [*39i5 
entered,  al  the  conta  of  the  plaintiff  in  error. 

Oil  I)  Kit. 

This  cause  came  on  to  be  heartl  on  the  tran- 
script of  the  recortl  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
ndjiulL'<'d  by  this  court,  flint  the  judgment  of 
the  said  Circuit  C()\irt  in  this  (  a use  be,  and  tlie 
;  snxnc  is  hereby  affirmed,  with  costs. 

I    s.  c,  1  How.. 

("lU-«l-5  How..  2fl0;  8  How..  4s«:  30  How.,  430:  1 
Wall.,  004  :  IX'  Wall.,  m ;  JO  Wall.,  (J23;  7  Blatchf.,  Wl. 


WILLIAM  TAYLOR  kt  al.,  AppdUint*, 

«. 

GEORGE  M.  SAVAGE.  Executor  of  Samuel 
Savage.  Deceased.  Defendant. 

Tlie  eji«o  «if  Taylor  ft  al.  v.  Savaffe  (1  Howard, 
2}<2),  e.XHtnlued  and  eontlrine<l. 

THIS  case  came  before  the  court  at  the  last 
tenn,  and  is  reported  in  1  Howard,  282. 
It  was  brought  up  again  on  a  motion  to  dis- 
mi.'W  the  appeal. 

Mr.Movfheiid,  who  made  the  motion,  referred 
to  the  decision  at  I  he  htst  term,  and  said  that 
notwithstanding  lhat  decision,  the  cjise  was 
still  here.    He  consideretl  the  opinion  of  the 
court  as  covering  the  whole  ground. 
Mr.  Crittendt  n,  contra. 
B<ith  parties  appealed  from  the  decision  of 
I  the  court  below ;  but  Savage  did  not  perfect 
1  his  appeal.    There  is  a  difficulty  in  making 

[)ropet"  parties,  if  the  case  is  sent  back.  The 
aw  of  .Vlabama  says  that  administration  of  the 
e-slate  .shall  be  attached  to  the  office  of  sheriff. 
'  but  his  official  term  will  soon  expire,  and  we 
shall  have  to  litigate  with  temporary  atlminis- 
trators. 

Mr.  Berrien,  on  the  same  side,  thought  there 
was  still  a  case  Ix-fore  the  court  upon  which  it 
could  act.  It  is  true  that  the  ilecrec  below  waa 
rendered  on  the  same  day  that  the  adminis- 
trator was  removed ;  but  notwithstanding  this, 
it  was  well  rendereil.  If  a  party  dies,  the  court 
will  direct  a  judgment  to  {)e  entered  as  on  the 
first  day  of  tlie  term.    (2  Peters.  481.) 

*TheVe  is  no  tlifference  between  a  ["SOO 
party  dying  and  one  in  a  representative  char- 
acter iKiing  removed.  This  must  have  been 
the  view  of  the  court;  the  validity  of  the  decree 
must  have  been  recognized  when  they  said  that 
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the  voluntary  appearance  of  Benham  would 
cure  all  defects.  The  decree  coiild  not  have 
been  considere<l  null.  If  the  decree  was  well 
rendered,  the  appeal  was  well  taken,  liecause 
it  was  taken  at  the  same  term  whilst  the  pro- 
ceedings where  within  the  power  of  the  court. 
The  appeal  was  pruye<l  and  allowed  in  open 
court.    This  court  can  now  proceed  either — 

1.  By  Benham's  voluntary  apix^arance,  or 

2.  By  issuiuj:  process  to  brhig  him  in. 

1.  This  was  decided  at  the  last  term. 

2.  Benham's  will  cannot  ijive  the  court  juris- 
diction.   The  2Slh  rule  provides  for  the  death 
of  a  partv  and  summoning  another  to  take  his 
place,    "fhe  same  power  tlint  inlopted  this  rule 
can  mo<Ufy  it  and  siiy  that  the  successor  to 
an  executor  can  be  summoned.    The  power  to 
establish  a  general  rule  involves  the  power  to  i 
make  a  special  one  to  suit  a  particular  case;  | 
general  rules  are  made  only  to  prevent  specific  | 
orders. 

^fr.  tkrgmnt,  in  reply  and  conclusion,  argued  i 
at  some  length  that  the  decision  at  the  last 
terra  covered  the  case  is  it  now  stood.  The 
parly  on  the  other  side  must  go  into  the  court 
oelow  and  have  the  record  put  into  a  correct 
form;  ■ 

3/r.  Juntice  Story  delivered  the  opinion  of  ] 
the  court :  , 

The  court  have  had  this  case  under  consider-  j 
alion  and  are  of  opinion  that  it  is  conipleteh' 
governed  by  the  decision  made  in  the  same  case 
at  the  last  term  of  this  court,  which  is  reported 
in  1  Howartl's  Hep..  282.  An  attempt  has  i 
been  made  at  the  bar  to  di.stinguish  the  former  \ 
dei'ision  from  that  now  sought,  b}*  suggesting 
tliat  the  former  proceeded  mainly  upon  the 
ground  that  the  appeal  was  irrcgularlv  made, 
and  did  not  directly  involve  the  question  now 
argued.  We  think  otherwise;  and  that  the 
ground  of  that  decision  completely  covers  all 
that  has  been  urged  upon  the  present  occasion ; 
n«)l  as  mere  incidental  suggestions,  but  as  the 
very  hinge  on  which  the  case  turned.  Not- 
withstanding the  opinion  of  this  court  then  c.x- 
prcjjsed.  that  the  case  might  be  remanded  to 
the  District  Coiirt*  for  the  purpose  of  making 
the  proper  parties,  the  appellants  have  neg- 
lected, during  a  whole  year,  to  take  a  single 
31>7*]  step  lor  the  remanding  of  the  •case,  or 
in^tItuling  any  proceedings  in  the  court  below ; 
which  laches  certainly  ought  not  to  produce 
any  result  in  their  favor. 

The  appeal  is  therefore  dismissed,  and  the 
cause  is  remanded  to  the  District  Court  of  the 
Northern  District  of  Alabama,  with  leave  to 
the  appellants  to  make  the  projier  parties,  and 
to  the  new  administrator,  Benham.  to  become 
a  party  to  the  suit;  and  that  such  other 
prtK-eetlings  be  had  as  to  law  and  justice  shall 
appertain. 

ORDER. 

This  pau.se  came  on  to  be  heard  on  the  tran 
script  of  the  record  from  the  District  ( Ourt  of 
tlie  United  States  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel  ,  on  con- 
sideration whereof,  it  is  ordered  and  decreed  by 
tills  court,  that  this  appeal  be,  and  the  same  is 
hereby  dismissed,  and  that  this  cause  Ijc,  and 
the  same  is  hereby  remanded  to  the  said  Dis- 
trict Court,  with  leave  to  the  appellants  to  make 
the  proper  parties ,  and  to  the  new  administrator, 
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Benham,  to  become  a  party  to  the  suit:  and 
that  such  other  proceed mgs  be  had  therein  a*  to 
law  and  justice  shall  appertain. 

Aff'ir  S.  C.  1  How.,  282. 
Clted-6  How.,  281. 


JAMES  RHODES,  Plaintiff  in  Errrrr. 
r. 

MOSES  BELL. 

Dintrict  of  Cohinilna — pnrchajte  of  nUirt  in  ont 
county  and  »aie  in  another  entitle*  him  i» 

fne.dtjtn.  1 

The  nisrrict  of  Columbia  beInK  etill  jrovem«l  by 
the  hiws  of  VirxirilH  and  Maryland,  whifh  were  in 
force  Hnt<*rl()r  to  the  cew«lon.  It  in  not  lawful  foraa 
Inluihitunt  of  WuHhintrton  County  to  pnn-haM-  t 
shive  in  AlexandrlH  County,  and  briofr  him  tiito 
WiwlihiK'ton  County  for  sale.  If  he  do4>«,  the  »Uve 
will  become  entitled  to  his  freedom. 


THIS  case  was  brought  up  by  writ  of  error, 
from  the  Circuit  Court  of  the  United  Stale* 
for  the  District  of  Columbia,  in  and  for  the 
County  of  Washington. 

It  w-as  a  petition  for  freedom  filed  by  Bell. 
The  facts  are  set  forth  in  the  special  verdict, 
which  is  as  follows: 

'*  We  of  the  jury  find  that  previous  to  the 
j-ear  1837,  the  petitioner  was  the  slave  of  a  o  b- 
tain Lawrence  Hoff,  a  resident  of  Alexandria 
County,  in  the  District  of  Columbia;  that  in 
the  year  1837  the  .said  HoflF,  then  owning  and 
possessing  the  petitioUjer  as  his  slave,  in  the 
County  of  Alexandria  aforesaid,  whereof  he 
continued  to  be  a  resident,  did  sell  and  deliver 
the  petitioner  to  one  Little,  then  *being  [*898 
a  resident  of  Washington  County,  in  the  dis- 
trict aforesaid,  and  that  the  deliver)'  of  the 
petitioner  was  made  to  I  lie  said  Little  in  Alex- 
andria County  aforesaid,  and  the  petitioner  was 
imme<liately  removed  bv  said  Little  to  Wash- 
ington County  aforesaid,  to  reside,  and  also  for 
sale,  w^hereof  said  Little  was  resident ;  that  th« 
said  Little  shortly  afterwards,  to  wit :  about  one 
year  or  a  little  more,  sold  the  petitioner  to  one 
Keeting.  m  Washingtf)n  County,  who  sold  and 
delivered  him  to  the  defendant;  that  since  jatid 
sale  to  said  Little,  the  petitioner  ha-*  always 
been  kept  and  held  in  slavery  in  the  County  of 
Washington  aforesaid ;  that  at  the  time  of  the 
sale  and  delivery  of  the  i)etitioner  as  aforesaid 
by  lloff  to  Little,  the  petitioner  was  more  tha; 
forty-five  years  of  age.  to  wit:  he  was  fiftr  four 
or  fifty-five  years  old,  and  Is  now  fifty  nine  oi 
sixty  years  old.  And  if  upon  the  facta  afore* 
said'  the  law  is  for  the  petitioner,  then  we  find 
for  the  petitioner  on  the  Issue  joined;  if  upoi 
the  fact«  aforesaid  the  law  ia  for  the  defoDdiiiiL 
then  Wf  find  for  the  defendant  on  the  mm 
joined."  Whereupon  all  and  singular  tlit 
premises  being  by  the  court  here  aeea«  bCAnk 
and  fully  understood,  and  mature  deliberidaf 
being  thereupon  had,  the  court  is  of  opinkw 
from  the  statement  of  factA  aforeaald,  thai  thi 
law  is  for  the  petitioner. 

The  writ  of  error  was  sued  out  for  the  pur 
pose  of  reviewing  this  opinion. 

Mcvtr*.  Brent  and  /?/>  ^ir  for  the  pl.iintlfT  ii 
error. 

MettsTB.  Bradlry  and  lloban  for  the  <i.  t» \ 
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The  counsel  for  the  plaintiff  in  error  made 
the  following  point* : 

1st.  Thai  the  removal  of  said  Afoses  Bell 
from  the  County  of  Alexandria  to  Washington 
County,  both  in  the  District  of  Columbia,  and 
tinder  the  same  jurisdiction,  as  .state<l  in  the 
"  special  verdict,"  did  not  entitle  him  to  free- 
dom under  any  law  in  force  in  said  district. 

2d.  That  tile  satd  removal  was  not  an  im- 
portation of  said  Moses  Bell,  according  to  the 
true  intent  and  meaning  of  the  law.s  in  force  in 
the  County  of  Washington  afore.said. 

3d.  That  such  removal,  even  if  it  had  been 
illt^l  previous  to  the  year  1812,  was  legalized 
by  Act  of  Congress  on* the  24th  of  June,  1812; 
and. 

4tlL  That  said  iloses  Bell,  being  over  forty- 
live  years  of  age  at  the  time  of  such  removal. 
»a.s  incapable  (by  the  laws  in  force  in  sjiid 
County  of  Wasliingion)  of  receiving  his  free- 
dom by  or  through  any  act  or  acts  of  his  master 
OT  owner. 

399*]  ♦J/r.  Dmnt.  Sen.,  referred  to  the  law 
of  Maryland  (2  Maxcy's  Laws,  ch.  67.  p.  861). 
which  prohibited  the  importation  of  a  slave 
into  the  Slate,  but  argued  that  it  did  not  apply 
to  this  case,  because  Alexandria  and  Washing- 
ton were  only  parts  of  the  same  sovereignty. 
He  referred  also  to  the  Act  of  Congrc^ss  of 
Jane.  1812  (Davis's  Laws,  265),  which  permits 
the  people  of  the  district  to  remove  their  slaves 
from  one  county  to  another;  and  to  8  Peters 
(44,  46.  4H,  49,  50),  where  the  quetition  came  up 
incidentally. 

Id  14  Peters,  142,  145,  the  court  decided 
that  the  counties  of  the  district  do  not  stand  to 
«acb  other  in  the  attitude  of  separate  States. 

Mr.  H'tban,  for  appellee: 

Id  matters  of  a  local  character,  unless  im- 
perative necessity  require  a  contrary  course, 
this  court  will  always  adopt  and  follow  the  de- 
cidons  of  the  local  tribunals.  Since  the  Act  of 
1812.  in  every  instance  in  which  the  question 
faiTolved  in  this  ca.se  has  arisen,  the  Circuit 
Court  of  the  District  of  Columbia  has  invaria 
bly  decided  that,  in  order  to  import  a  slave 
fram  one  county  into  the  other  in  this  district, 
Ihf  party  importing  must  reside  in  the  county. 
t»d  there  own  the  slave,  from  which  the  \m- 
portation  is  made.  (See  Maxcy's  Cases,  Dun- 
v.  Bell,  October,  1821 ;  F»xfer  v.  Simnujn*, 
Kcpo  Williams,  November,  1885.) 

The  case  in  14  Peters  was  upon  the  statute  of 
hinitati<»ns;  it  is  now  cited  to  reverse  our  opin- 
ion as  to  importation  of  slaves  between  the  two 
ctmnties.  That  case  ass«*rts  no  principle  with 
which  we  are  not  familiar;  it  affirms  the  judg 
iocdX  of  the  Circuit  Court.  It  merely  asscris 
thu  as  to  the  limitation  of  suits,  Alexandria 
•nd  Washington  counties,  as  to  each  otlier,  are 
not  beyond  seas.  As  to  all  local  l:iw,  (be 
COUBtieB  have  always  been  entirely  distinct — 
tis  Act  of  Febniarj' 27.  1801  (Davis,  123).  de- 
dues  that  Uie  laws  of  Maryland,  as  then  exist- 
1m«  ■hall  be  the  laws  of  that  part  of  (hr>  district 
tuam  from  Maryland,  and  the  laws  of  Virginia 
of  ChsC  part  taken  from  Virginia. 

JRren  from  Maryland  to  import  into  ihnt  p:irt 
•Twe district  formerly  belonging  to  Maryland. 
u>  Act  of  C4)ngre88  was  necessary;  namely,  of 
Hor.  1806.    (Davis,  135.) 

«  h  be  true  that  by  virtue  of  the  unity  of  sov- 
creigatj.  the  right  of  free  importation,  from 
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county  to  county,  exists,  then  all  the  adjudica- 
tion from  the  ceision  down  is  wrong,  and  the 
Act  of  1812  was  unnecessary. 

If  the  right  of  importation,  as  claimed  on  the 
other  side,  exists,  it  *o]x*nite8  a  repeal  [*400 
of  the  settled  policy  of  Virginia  and  Maryland, 
prohibiting  the  domestic  slave  trade  between 
them. 

Maryland  and  Virginia  both  prohibit  the  in- 
troduction of  slaves  into  their  territory',  except 
by  persons  coming  to  reside.  The  part  of  the 
district  formerly  Ixjlonging  to  Mainland  is  still 
con«iidered  as  part  of  it.  as  to  the  mtroduction 
of  slaves  from  that  State,  and  lh(^  part  of  the 
dbtrict  formerly  belonging  to  Virginia  is  still 
considered  as  a  part  of  that  State  as  to  the  in- 
troduction of  slaves  from  that  Stale,  by  the  Act 
of  May,  1803.  If  by  the  Act  of  1812,  a  peraon 
residing  in  either  county  may  import  slaves 
into  the  other,  by  the  Act  of  1803  he  ma^'  im- 
mediately remove  them  into  the  State  ad joming, 
and  thus  all  the  policy  and  the  letter  of  the  laws 
of  Virginia  and  Maryland  t)rohibitingimi>orta- 
tion  are  immediately  repealed.  • 

Before  the  Act  of  1812,  a  resident  of  one 
county  could  only  introduce  a  slave  into  the 
other,  bringing  the  slave  with  him  when  he 
came  to  reside,  and  then  could  only  sell  him  in 
three  years.  (See  the  Act  of  1796  of  Maryland, 
Maxcy's  Laws,  p.  361.  ch.  67.) 

By  the  Act  of  1812,  a  resident  of  either 
county  can  introduce  his  slave  into  the  other 
witliout  coming  to  reside;  provided  he  re.^de  in 
the  cotinty  from  which  the  importation  is  in- 
tended— and  sell  him  when  he  nlejises. 

As  to  the  prohibition  of  freedom  on  account 
of  age.  it  applies  only  to  cases  of  voluntary 
emancipation — where  free<lom  is  claimed  under 
the  act  of  the  master — and  not  in  a  case  of  for- 
feiture (like  this),  where  the  claim  is  adverse  to 
that  of  the  ma«;ter. 

.Vr.  BraffUf/,  on  the  same  side,  commented 
on  the  Act  of  1812,  and  said  that  the  permis- 
sion therein  granted  was  only  to  remove  a  slave 
from  one  county  to  another,  iinjler  certain  re- 
.strictions;  but  it  did  not  authorize  fresh  pur- 
chases to  l)e  made,  and  importations  for  the 
purpose  of  sale.  Me  referred,  al.><o.  to  the  dif- 
ference which  still  exi.sted  between  the  two 
counties  with  nfganl  to  the  issue  of  a  female 
slave,  as  .showing  that  the  old  law  .still  prevailed 
in  each  county. 

Mr.  Brent,  in  reply  and  conclusion,  said  that 
the  construction  of  the  law,  as  stated  by  Mr. 
llobiin,  had  not  been  acq\iie«ced  in  by  the  bar 
or  the  people  of  the  district.  Many  thought 
the  decisions  wrong  in  the  ca.st«i  referred  to  by 
him;  and.  at  all  events,  the  opinion  of  the  court 
Ik'Iow  was  not  the  law  here.  When  a  slave  is 
brought  fn>m  Alexandria  to  W^ashington.  he  is 
not  removed  from  one  .sovereignty  *to  [*401 
another;  and  so  the  court  decided  in  the  case  of 
The  Bunk  of  PoOonac. 

Before  the  Act  of  1803,  negrotjs  could  Ik;  car- 
ried from  Alexan<lria  to  Washington  for  the 

{)urpose  of  Iwinsr  hired  out.  The  Act  of  Marj'- 
and  of  1796  allowed  it. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court : 

A  writ  of  error  brings  this  case  l>efore  us 
from  the  Circuit  Court  of  the  District  of  Co- 
lumbia 
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Moses  Bell,  the  defendant  in  error,  filed  a 
petition  in  the  Circuit  Court  representing  that 
he  was  held  in  slavery  by  one  James  Rhodes, 
of  the  said  count}',  and  prayed  that  his  rights 
might  be  inquireti  into  by  the  court.  The  de- 
fendant pleaded  that  the  said  Moses  was  not 
free.  &c.  The  jury  retunied  a  special  verdict, 
and  found  "  that  previous  to  the  year  1837,  the 
petitioner  was  the  slave  of  a  certain  Lawrence 
HofT.  a  resident  of  Alexandria  County,  in  the 
District  of  Columbia:  that  in  the  year  1837, 
the  said  HofT.  then  owning  and  jjossessing  the 
petitioner  as  his  slave,  in  the  County  of  Alex- 
andria aforesaid,  whereof  he  continued  to  be  a 
resident,  did  sell  and  deliver  the  petitioner  to 
one  Little,  tlien  being  a  resident  of  Washing- 
ton County,  in  the  district  aforesjiid,  and  thai 
the  delivery  of  the  petitioner  was  made  to  the 
said  Little  in  Alexandria  County  aforesaid, 
and  the  ix'lilioner  wa«  imme<liately  removed 
by  said  Little  to  Washington  County  afore- 
said, to  reside,  and  also  for  sale,  whereof  said 
Little  was  resident;  that  the  said  Little  shortly 
afderwards.  to  wit.  about  one  year  or  a  little 
more,  sold  the  petitioner  lo  one  Keeling,  in 
Washington  Coimty,  who  sold  and  delivere<l 
him  to  the  defendant:  that  since  .said  sale  to 
said  Little,  the  petitioner  has  always  been  kept 
and  held  in  slavery  in  the  County  of  Washing- 
ton aforesaid;  that  at<the  time  of  the  sale  and 
delivery  of  the  petitioner  as  aforesiiid  by  Hoff 
to  Little,  the  petitioner  was  more  than  forty- 
five  years  of  age,  to  wit,  fifty-foxir  or  live 
years." 

Upon  the  above  facts  the  Circuit  Court  held 
that  the  petitioner  was  entitled  to  his  liberty. 
To  revise  this  judgment,  the  writ  of  error  has 
been  prosecuted. 

In  the  second  section  of  the  Act  of  the  19th 
of  December,  1791,  the  State  of  Maryland  de- 
clared, "that  all  that  part  of  the' territorj' 
called  (Columbia,  which  lies  within  the  limits 
of  this  Stale,  shall  be.  and  the  same  is  hereby 
acknowledged  to  be  forever  ceded  and  relin- 

?uished  to  the  Congress  and  government  of  the 
Tnited  States,  in  full  and  aiKolute  right  and 
exclusive  jurisdiction,  as  Avell  of  soil  as  of 
402*]  *pcrson8  residing,  or  to  reside  thereon 
pursuant  to  the  tenor  and  effect  of  the  eighth 
section  of  the  first  article  of  the  Constitution 
of  government  of  the  United  States — provided 
that  the  juristiiction  of  the  laws  of  this  State, 
over  the  persons  and  property  of  individuals 
residing  within  the  limits  of  the  cession  afore- 
said, shall  not  ceaw?  or  determine  until  Con- 
gress shall,  by  law.  provide  for  the  government 
thereof,  under  their  jurisdiction,  in  manner 
providefi  bv  the  article  in  the  Constitution  be- 
lore  reciten." 

Previously  to  the  above  cession,  in  1789, 
Virginia  ceded  to  the  United  States  "ten  miles 
wjuarc,  or  any  lesser  quantity,  for  the  pur]x)M's 
aforesaid,  as  Congress  might  direct."  with  the 
reservation  "that  the  jurisdiction  of  the  laws 
of  Virmnia  over  the  persons  and  property  of 
individuals  residing  within  the  limits  of"  the 
cession  aforesaid,  shall  not  cwise  or  determine 
until  Congress  having  accepted  the  said  ces- 
sion, shall,  bv  law,  provide  for  the  government 
tliereof,  under  their  juristliction,  in  manner 
provided  by  the  article  of  the  Constitution  be- 
fore recited."  This  cession  was  accepted. 
By  the  first  section  of  the  Act  of  the  17th  of 
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February,  1801,  Congress  provided,  "that  the 
laws  of  the  State  of  Virginia,  as  they  now  ex- 
ist, shall  he  and  continue  in  force  in  that  part 
of  the  District  of  Columbia  which  was  cwied 
by  the  said  State  to  the  United  States,  and  bv 
them  accepted,"  Ac,  "and  that  the  laws  of 
the  Stale  of  Mar}  land  as  they  noAv  exist,  shall 
be  and  continue  in  force  in  that  part  of  the 
said  district  which  was  ceded  bv  if,"  &c.  Tl:e 
part  of  the  district  ceded  by  V'irginia  consti- 
tutes Alexandria  County,  and  the  part  cedwl 
by  Maryland  constitutes  Washington  County. 

As  the  laws  of  Maryland  and  Virginia  have 
been  adopted  by  the  above  act  of  Congress, 
within  the  counties  resi)ecti%'ely  ceded,  it  will 
be  necessary  to  refer  to  those  laws,  so  far  »» 
the\'  have  a  bearing  in  the  present  case. 

By  the  Maryland  statute  of  November,  VM 
(2  ^faxcy's  Laws,  351).  it  is  declared,  "that  ii 
.shall  not  be  lawful  from  and  after  the  passing; 
of  this  act.  to  import  or  bring  into  this  Slate, 
by  land  or  water,  any  negm,  mulatto,  or  olber 
slave,  for  sale,  or  to  reside  within  this  State; 
and  any  person  brought  into  this  State  a<  t 
slave  contrary  to  this  act.  if  a  slave  before, 
shall  thereupon  immediately  cease  to  be  the 
property  of  the  person  or  persons  so  importing 
or  bringing  such  slave  within  tliis  State  and 
shall  be  free." 

The  exceptions  to  the  above  provisions  arc: 

1.  Any  citizen  of  the  Unitetl  States  who  re- 
moves to  Maryland,  *wiih  a  bona  Jide  [^•403 
intention  of  becoming  a  citizen,  may  bring  his 
slaves  with  him,  or  bring  them  within  one 
year  afterwards,  provided  such  slaves  have 
been  in  the  United  States  three  years  preced- 
ing the  time  of  their  removal. 

2.  By  the  Act  of  1797,  the  above  privilege  U 
extenfle<l  to  the  executors  of  such  persons, 
dying  within  one  year  after  removal,  &<•. 

3.  Any  citizen  of  Maryland  who  being  seizt'd 
and  possessed  of  an  estate  of  inheritance  in 
land  in  any  one  of  the  adjoining  States,  who 
employed  slaves  in  the  cultivation  of  said  lan<i. 
is  at  liberty  to  bring  such  slaves  into  the  St.irc 
for  his  own  benefit,  but  not  for  sale,  provided 
such  slaves  had  been  in  one  of  the  adjoining 
States  before  the  21st  of  Anril.  178:1 

4.  Slaves  acquired  by  descent,  by  a  ciiijfn 
of  jVfaryland.  may  Ix?  brought  into  the  State  lo 
be  enap'loyed  by  the  owner,  but  not  for  sale. 

5.  Travelers  or  sojourners  may  bring  tboir 
slaves  into  the  State. 

By  a  law  of  Virginia  passe<l  the  17th  of  I>e- 
cember.  1792,  it  is  declared,  "that  no  perxm 
shall  henceforth  be  slaves  within  this  Commoo- 
wealth,  excrpt  .such  jis  wvrv  so  on  the  T7tb  of 
October,  1785,  and  the  descendants  of  the  fe* 
males  of  tlH'Hi."  And  the  swond  section  de- 
clares that  all  "slaves  which  shall  lie  brought 
into  this  Commonwealth  and  kept  therein  one 
whole  year  together,  or  so  long  at  different 
times  as  shall  amount  to  one  year,  shall  be 
free."  The  third  section  imposes  a  penally  on 
any  person  who  shall  import  slaves  into  the 
Commonwtalth,  and  also  upon  anyoDe  who 
shall  sell  or  purchase  such  slaves.  ExcfpUop 
is  made  of  a  person  who,  with  a  hmn  Jiat  Ut- 
tenlion  of  Incoming  a  citizen  of  Virginia,  fj 
moves  into  the  State,  and  exceptions  extend  ll 
some  other  specifieti  cases.  1 

By  the  seventh  section  of  the  Act  of  Oo» 
gress  of  the  3d  of  May,  1802,  it  is  provided. 
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thai  no  part  of  the  laws  of  Virginia  or  Mary- 
knd.  declared  by  an  Act  of  Congresi*,  pai<st'd 
ttie  27ib  of  February,  1801.  concerning  the 
Dirtrict  of  Colurabia.  to  \)c  in  force  within  the 
!4id  district.  isliaU  ever  be  construed  ho  us  to 
prohibit  the  owners  of  slaves  to  hire  them 
within,  or  remove  thein  to  the  sudd  district,  in 
{lit  same  way  as  was  pracliceti  prior  to  the 
l<u£>agc  of  the  above-recited  act." 

Awn,  bj  the  ninth  section  of  the  Act  of  the 
24ih  of  June.  1812.  Con^es-s  provides,  "that 
it  thnil  be  lawful  for  any  inhabitants  in  either 
of  the  said  counties  (of  the  district)  owning 
and  fiosse3»ing  an}'  slave  or  slaves  therein,  to 
remoTethe  same  from  one  county  into  theother, 
and  to  exercise  freely  and  fully  all  the  rights 
of  property  in  and  over  the  said  slave  or  slaves 
404*]  therein,  which  would  be  exercised  *over 
him,  her.  or  them,  in  the  county  from  whence 
;iie  removal  was  made,  anything  in  any  leg- 
bUtive  act  in  force  at  this  lime  in  either  of 
'he  said  counties  to  the  contrary  notwithstand- 
iti^r." 

From  the  foregoing  legislative  action  it  will 
be  seen  that  the  counties  of  Washington  and 
Alexandria  arc  governed  by  the  laws  of  the 
Suu»  to  which  the  territf)ries  composing  them 
»tre  rvspectively  attached  before  the  cession. 
This  is  efspecially  true  in  regard  to  the  impor- 
tation and  sale  of  slaves.  Xeither  the  Act  of 
(oDgres*'  of  1801.  adopting  the  laws  of  the  re- 
spective States,  nor  the  Act  of  1802  alwve 
riled,  made  any  niodiflcntion  of  the  Virginia 
or  Maryland  law  in  regard  to  slaves.  It  was. 
undoubtedly,  the  policy  of  Congress,  until  the 
paaage  of  the  Act  of  1812,  to  pnsicrve  the 
aanae  relation  between  the  counties  of  the  dis- 
trict, on  this  subject,  that  existed  between  the 
two  States. 

A  slave  imported  from  Virginia  to  Mary- 
land, not  within  one  of  the  exceptions  nameii, 
was  free  by  the  Maryland  law.  And  it  is  not 
pretended  that  Bell  can  be  brought  within  any 
ooeof  the  exceptions.  The  jury  found  that 
Little  purcha.«»ea  Bell  in  Alexandiia  County, 
and  hroughi  him  into  Washington  to  reside 
aad  (or  sale,  the  purchaser  iMug  a  resident  of 
WaiLington  County.  Now.  independently  of 
the  Act  of  1812,  no  one  can  doubt  that  this  act 
of  the  purcha»*'r  entitled  the  p<*tltioner  to  hia 
freedom.  Indeed,  he  is  entitled  to  it.  under 
the  expi^ss  provision  of  the  Maryland  law. 

The  Act  of  1812  was  designe<i  to  enable  the 
t'wner  of  slaves  in  either  of  the  two  counties, 
within  the  district,  to  hire  or  employ  them  in 
ibe  other.    And  this  is  the  full  purport  of  its 
pcorkion  on  this  subject.    It  clearly  does  not 
authorize  a  citizen  of  Washington  to  go  to  the 
Counlr  of  Alexandria,  purchase  a  slave  and 
bring  Lim  to  Washington  County  for  any  pur- 
MK,  much  less  for  the  purpose  of  sale,  as 
Umnd  by  the  jury  in  tliis  case.    If  this  could 
t»:doQe.  it  would  subvert  the  whole  policy  of 
the  Maryland  law,  which  was  to  prevent,  ex- 
Tfi  in  fcpecitied  atscs,  the  importation  of  slaves 
into  the  State.    And  Congre.**,  by  adoptiQg 
^be  Maryland  law,  sanctioned  its  policy. 

U  i»  true  that  the  two  counties  of  this  dis- 
trict arp  under  the  same  poliliail  organization, 
•on.  m  a  certain  aenae.  constitute  one  sover- 
titfnty.  But  :  Itia  can  have  no  cfTefl  upon  the 
(ueattoD  under  oonrideration.  It  depends  ex- 
*^tii9tiy  upon  the  laws  referred  to.    No  views 
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of  policy  or  of  suppose<I  convenience  can  enter 
into  the  decision. 

*The  ciise  of  T/ie  Bank  of  Alexandria  [*40i> 
V.  Dyer(\^  Peters.  141)  h>i.**  Ween  relied  on  by  tl»e 
pluintilT  in  error,  as  showing  that  the  counties 
of  Washington  and  Alexandria,  being  united 
under  the  same  government,  cannot  be  consid- 
ered as  foreign  to  each  other. 

That  was  a  case  where  the  statute  of  limita- 
tion was  pleaded  to  a. suit  in  Washington  Coun- 
ty. The  plaintiffs  replied  that  they  were  citi- 
zens of  Alexandria,  tfec. .  to  which  the  defend- 
ant demurred.  And  on  this  state  of  the  |)lead- 
ing  the  question  was,  whether  the  plaintiffs 
were  beyond  seas,  within  the  meaning  of  the 
Marylaiid  statute.  The  court  held  that  they 
were  not;  "that  the  counties  of  Washington 
and  Alexandria  resemble  different  counties  in 
the  same  State;  and  do  not  stand  towards  one 
another  in  the  relations  of  distinct  and  separate 
governments." 

The  words  "beyond  seas."  in  the  Marvland 
statute,  were  borrowed  from  the  statute  of  .tames 
I.  (ch.21),  and  have  generally  Ix'en  construed  in 
this cotmtry  not  literally,but  as  meaning,  "with- 
out the  jurisdiction  of  the  State."  Now.  in 
reference  to  this  construction,  the  decision  of 
the  court  was  correct,  but  it  can  have  no  direct 
bearing  upon  the  question  under  consideration. 
That  the  District  of  Columbia  must  be  consid- 
ered as  exercising  the  sjmie  general  jurisdiction 
in  both  counties  is  undoubted ;  but  the  rights  of 
its  cili/cns  are  not  go%'erned  by  the  same  laws. 
The  counties  of  Washington  and  Alexandria, 
excepting  the  modification  made  by  the  Act  of 
1813,  an^  as  foreign  to  each  other,  as  regards 
the  imjwrtation  of  slaves,  as  are  the  Stales  of  Vir- 
ginia and  Maryland.  Such  we  understand  to 
be  the  settled  doctrine  of  the  Circuit  Court  of 
this  district.  And  this  is  no  unsatisfactory  ev- 
idence of  what  the  law  is.  An  acquiesence  of 
many  years  in  a  course  of  decision  involving 
private  rights,  should  not  be  changed  except 
upon  the  clearest  ground  of  error. 

There  is  a  provision  in  the  Maryland  law  pro- 
hibiting the  owner  of  a  slave  from  manumit- 
ting him,  if  he  bo  over  forty-five  years  of  age; 
and  this  is  urged  by  counsel  as  a  reason  wii^ 
the  petitioner  in  this  case  should  not  receive  his 
liberty,  lie  is  now  near  sixty  years  of  age: 
but  how  his  rights  arc  to  be  affected  by  a  law 
which  restrains  the  master  is  not  perceived,  lie 
claims  to  be  wrongfully  held  in  servitude, 
and  the  court  think  his  claim  is  founded  in 
law.  Now,  shall  he  be  kept  in  servitude  be- 
cause his  master,  if  he  were  disposed,  could  not 
manumit  him?  The  law  makes  him  fret;  with- 
out the  concurrence  of  his  master.  Slaves 
brought  into  the  State  of  Maryland,  in  viola- 
tion of  the  law,  are  declared  to  be  free  without 
reference  to  "their  age.  And  the  court  [*4<)0 
cannot  aflix  a  condition  to  this  right  of  freedom 
which  the  law  does  not  authorize. 

Ui)"n  thevrhol^,  we  are  unanimounly  of  opin- 
ion, that  thejtidfpnentofthe  Circuit  Qfurt  should 
be  ajfirtned  trith  C4t»t». 

<»K1)KI{. 

This  cause  came  on  to  be  heard  (m  the  Iran 
script  of  the  record  from  the  Circuit  (Jourt  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argueil  by  counsel;  on  consideration 
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whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  wfth  costs. 

at«d-19  How.,  588. 


JOUN  RANDEL,  Jun.,  AppdUtnt, 

WILLIAM  LINN  BROWN. 

WILLIAM  LINN  BROWN.  ApiyeUant. 
t. 

JOHN  RANDEL.  Jun. 

Deposit  bill  in.  equity  to  recover — amieer  claim- 
ing a»  ttecurity  or  paynmnt — no  lien  can  arise 
from  breach  of  trust. 

John  Randol,  Jun.,  placed  In  the  hands  of  Brown 
two  certitlcalrsof  stock,  which  Brown  afterwards 
refused  to  restore. 

Itandel  lllo<l  a  bill  in  ehnneery  ayainRt  Brown,  al- 
leKiiiK  that  the  deposit  hud  been  nuide  for  an  o8]>e- 
cliil  purpose,  whieh  had  failed.  The  answer  denied 
this,  and  claimed  a  lien  on  the  certiflcates,  or  that 
thej'  were  jflven  as  a  payment. 

Held,  from  the  bill,  answer,  and  evidence,  that 
they  were  not  deltven'd  to  Brown,  either  as  a  pay- 
ment of  a  debt  to  himself,  or  to  s<?cure  bim  from 
responsibility  to  another. 

Held,  also,  that  Urown  bad  no  legal  or  equitable 
interest  In  them  at  the  time  of  the  rendition  of  the 
decree.  ' 

The  rljfhta  of  the  parties  as  they  stand  when  the 
decree  \s  rendered,  are  to  govern,  and  not  as  they 
stood  at  any  prccedtnR  time. 

The  retention  of  projM'rty.  after  the  extlnKulsh- 
mentofaUeu,  l)eoomesa  fraudulent  possession. 

*'  A  lien  cannot  oi-isc.  where,  from  the  nature  of 
the  contract  between  the  parties.  It  would  be  In- 
consistent with  the  express  terms  or  the  clear  in- 
tent of  the  contract," 

THESE  two  cases  were  argued  together,  being 
cross  appeals  from  the  Circuit  Court  of  the 
United  Slates  for  the  Ea.stern  District  of  Penn- 
sylvania, sitting  as  a  court  of  equity. 
Th«;  facts  admitted  or  proved  were  few. 
Prior  to,  and  during  the  year  1831,  Randel 
407*3  engaged  in  a  remarkably  •trouble- 
some litigation  with  the  Cheasajiejike  <fc  Dela- 
ware Canal  Company.  In  that  year  Brown  was 
a  student  of  law  in  the  oflice  of  John  Sergeant, 
Esq..  of  Philadelphia,  who  wasoneof  Randel's 
counsel.  Through  his  visits  to  the  otlice,  Ran- 
del became  acquainted  with  Brown,  who  was 
then  twenty-five  years  of  age. 

In  the  latter  part  of  1831,  Randel  removed  to 
the  State  of  New  York,  and  engaged  the  serv- 
ices of  John  M.  Clayton,  Esq.,  of  Delaware, 
who  became  the  principal  coim.sel  in  the  cause. 

During  the  years  1832  and  1833.  the  suit  was 
prosecuted  in  Delaware  against  the  canal  com- 
pany. Brown  absenting  himself  from  the  oflice 
of  Mr.  Sergeant,  at  fin^l  partially,  and  then  al- 
most wholly.  The  troubleM)me  nature  of  the 
controversy  mav  be  inferred  from  the  facts, 
that  the  counsel  for  the  canal  company  filed 
si.xty-two  pleas,  to  each  of  which  there  was  a 
replication  or  answer.  The  whole  of  these 
were  afterwards  withdrawn;  the  record  broken 
up;  new  counts  added  to  the  declaration; 
twenty-nine  new  pleas  and  demurrers  fl!e<i,  to 
each  of  which  there  was  a  replication  or  a  re- 
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joinder  in  demurrer,  as  the  case  might  remiin': 
all  of  which  were  drawn  out  at  full  length.  In 
the  preparation  of  these  papers  Bniwn  render- 
ed such  aid  as  he  was  able  to  do.  The  demur- 
rers were  argued  at  Mav  Term  and  November 
Term,  1833.  and  overruled.  On  the  9th  of  I)c 
cember,  1833,  the  cause  came  on  to  be  tric-d. 
and  on  the  25th  of  January.  1834.  the  jury 
found  a  verdict  in  favor  of  Randel  for  $226,- 
885. 

On  the  18th  of  September,  1834.  the  sum  of 
!|!2.000,  with  the  interest  due,  and  to  become 
due  thereon,  was  entered  upon  the  record,  as 
being  assigned  for  the  use  of  Brown. 

On  the  22<i  of  September.  1834,  Brown  caused 
attachments  to  be  issued  against  the  captain* 
of  vessels  passing  through  the  canal  as  garnish 
ees  of  the  tolls. 

Oa  the  26lh  of  September,  1884.  Brown  ac- 
cepted an  order  drawn  by  Randel  in  favor  of 
William  M.  Camac  for  |2.000.  payable  out  of 
the  first  moneys  he  might  obtain  from  said 
company  on  said  account,  or  from  tolls  attached. 
If  more  than  one  year  should  elapse  before  the 
whole  of  the  $2,000  was  obtaineti,  then  he  wa» 
to  pay  to  Camac  an  interest  of  6  per  cent,  on 
whatever  balance  might  remain  unpaid  after 
the  expiration  of  one  year. 

During  the  years  1834,  1835,  and  1886.  the 
attachments  became  the  subject  of  much  Ulig«- 
tion,  but  were  ultimately  confirmed. 

In  March,  18;16.  an  arrangement  was  made 
between  Randel  and  the  canal  company,  by 
which  the  latter  issued  certificates  of  stork. 
*the  interest  upon  which  and  principal  [MOS 
were  to  be  paid  in  preference  to  all  other  debts, 
the  tolls  bemg  pledged  for  that  purpose.  This 
arrangement,  however,  was  not  consumma:i<i 
until  April,  nor  were  the  certificates  issued  un- 
til July.  They  were  then  issued  in  manuscript 
for  $5,000  each.  In  October  they  were  issued 
in  a  printed  form. 

On  the  18th  of  April,  1886,  Randel  gH^•e 
Brown  his  promis.sory  note  at  ninet}-  days  for 
$300,  which  was  not  paid. 

On  the  22d  of  October,  1836,  Itandel  pi\-e 
Brown  a  power  of  attorney,  authorizing  him  to 
sell,  assign,  and  transfer  unto  him.«H;lf  or  to  any 
other  person  or  persons,  $10,000  of  the  funded 
debt  of  the  Chei^npeake  and  Delaware  Canal 
Company,  entitled  to  priority  of  payment  and 
transferable  according  to  certificates  thereof, 
numbered  34  and  85.  each  for  $5,(XH). 

On  the  same  djiy  Brown  re-assigned  to  Ran- 
del the  $2,000  worth  of  the  judgment  which 
had  been  assigned  to  Brown  on  the  18tb  of 
Septemlwr,  1884. 

Under  the  power  of  attorney.  Umwn  trant* 
ferred  $10,000  to  himself,  and  took  out  new 
certificates  in  his  own  name. 

On  the  29th  of  October,  1836.  Randel  filed 
his  bill  in  the  Circuit  Court|forthe  Eastern 
District  of  Pennsylvania,  in  which  he  alleged 
that  he  was  desirous  of  nej^tiatingn  loan  from 
one  of  the  blinks  in  the  city  of  Philadelphia, 
ami  hoped  to  do  so  by  depositing  as  collateral 
security  such  of  liic  icrtiti rates  of  debt,  issued 
by  the  canal  (  onipuuy.  as  might  be  sufficient  to 
protect  the  lentler  from  loss,  giving  at  the  fcunf 
time  his  pronussory  note  in  the  cuslomarj'form: 
that  he  stated  ihis'desire  to  Brown,  who  replied 
that  he  had  transacted  business  with  the  Schuyl- 
kill Bank. of  which  hiscousin,  Frederich  Brown, 
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irsjia  director,  and  that  he  would  do  what  he 
cuukl  for  him;  that  Brown  soon  afterwards  in- 
fornied  him  that  he  feared  he  could  not  sxic- 
rtt^J:  that  the  complainant  then  informed 
Bfown  that  he  would  give  $500  for  a  loan  for 
I  twelvemonth:  tliat  the  complainant  and 
Brown  aifreed  that,  as  a  premium  was  offered, 
it  would  V  better  that  the  name  of  the  com- 
pUioaot  should  not  appear  in  the  tran8action; 
li;it  Brown  then  said  he  would  negotiate  it  in 
his  own  uume  upon  the  hypothecation  of  the 
fertiflcates,  to  wliich  the  complainant  agreed ; 
that  the  complainant  afterwards  undenitood 
from  Brown  that  he  had  drawn  a  note  for  ijilO,- 
payable  in  twelve  months,  and  placed  at 
<he  foot  of  it  a  memorandum,  fihowing  that  it 
VM  to  be  secured  by  certirtcatea  of  the  debt  of 
thf  Chesapeake  and  Delaware  Canal  Com- 
-409*]  pany :  *that  the  complainant  then  ob- 
'^fd  that  it  would  be  well  to  a<id  that  a  pow- 
of  attorney  would  be  given  to  .sell  or  transfer 
(hf  certiticales  which  would  enable  the  bank, 
»:imce,  to  draw  the  interest  to  meet  the  note. 

The  bill  further  stated  that  Brown  came  to 
the  bou'te  of  the  complainant  in  Wilmington 
'a  the  '22ii  of  October,  and  stated  that  he  had 
pftpared  a  new  note,  according  to  the  form 
itnrf  stated,  which  had  been  presented  to  the 
and  thrown  out ;  but  that  it  would  be 
pn-!«ited  again,  and  it  would  be  proper  for 
him  10  have  the  certificates  and  a  power  of  at- 
ioney  authorizing  a  transfer,  in  order  to  give  it 
bbert  chance:  that  the  complainant  a.ssented 
ad  fcare  Brown  two  certificates  of  the  charac- 
ter above  described,  of  $5,000  each  and  the 
powerof  attorney :  that  the  complaiuaut  handed 
io  Brown  a  blank  form  of  a  power  of  attorney 
nflir  to  the  one  which  had  lieen  tilled, request- 
iif  bim  to  fill  it  up  as  a  copy,  and  write  upon 
it  a  receipt  for  the  power  and  certificales.slating 
iBoch  receipt  an  engagement  to  return  the 
CBtilleates  on  the  punctual  payment  of  the 
VNe  and  interest,  and  also  an  engagement  to 
■otooBt  to  the  complainant  for  the  dividends 
^hiA  be  might  have  received  whilst  the  certiti- 
Mlei  were  in  his  possession :  that  Brown  prom- 
Ind  to  make  out  a  fair  copy  of  such  receipt 
adchre  it  to  the  complainant,  which,  however, 
k  wbollv  omitted  to  ao. 

Tbrbill  further  stated  that  at  the  next  inter- 
vn  between  them,  Brown  snid  that  the  liahk 
voold  not  lend  the  money,  and  u|)on  the  com- 
PUittnt^  requesting  that  the  certificates  might 
■emMored  to  him.  Brown  refused,  and  said, 
"I  taema  to  hold  the  certificates  and  power  of 
attorney  until  you  settle  with  me;  I  have  now 
IM  you  in  my  power:"  that  the  complainant 
■and  owing  him  anything,  but  that  he  had 
llvsjrt  intended  to  make  him  (Brown;  a  hand- 
nae  pre»«nt. 

The  bill  further  stated  that  the  complainant 
vnt  immediately  to  the  ofiice  of  the  canal 
ommaj  for  the  purpose  of  stopping  the  trans- 
in;  nt  found  that  Brown  ha(i  effected  it  on 
Xnadnr.the  *^th  of  Octol>er  (the  power  having 
teen  glTen  to  him  on  Saturday,  the  22d),  and 
'   n  Tut«d«y  morning,  received  frc&li  certifi- 

in  his  own  name. 
Tbt)  bill  then  charged  that  these  proceedings 
'  '  •  >wn  were  fraudulent  pRxcedings,  and  a 
breadiof  trust;  that  the  depom  of  the 
■calea  was  made  in  the  hanas  of  Brown 
jr  asa  trustee,  in  the  full  trust  and  reliance 


that  no  use  whatever  would  be  made  of  it  but 
for  the  purpose  of  procuring  a  loan  from  the 
Schuylkill  Bank.  *It  then  called  upon  [*410 
Brown  to  answer  whether  he  did  not  receive 
the  certificates  and  power  of  attorney  in  trust 
and  confidence,  in  the  manner  and  under  the 
circumstances  aforesaid,  and  to  answer  the 
several  charges  in  the  bill,  concluding  with  a 
prayer  that  Brown  might  )je  ordered  to  restore 
•he  certificates,  and  in  the  meantime  an  in- 
junction might  issue. 

In  March,  1837.  Brown  filed  his  answer,  in 
which  he  set  forth  that  as  early  as  tlie  spring  of 
1831,  at  the  instance  and  request  of  the  com- 
plainant, he  engaged  in  the  service  of  the  said 
complainant,  and  particularly  in  the  suit  with 
the  canal  company;  that  he  had  various  duties 
to  perform,  and  assisted  in  the  preparation  of 
papers  of  great  extent  and  importance;  that  he 
attende<l  diligently  to  these  services;  that  hia 
whole  time  from  1831  to  1836  was  entirely  at 
the  command  of  the  complainant;  that  soon 
after  the  engagement  the  complainant  informed 
him  that  he  would  pay  the  respf)ndent  a  reason- 
able compensation  for  the  time  actually  bestow- 
ed in  his  service  in  any  event ;  that  he  would 
bear  his  traveling  and  other  expenses;  and  that 
in  the  event  of  success,  he,  the  complainant,  would 
pay  to  the  respondent  two  and  a  half  per  cent, 
on  the  sum  received  in  the  said  suit  with  the 
I  canal  company. 

The  answer  further  set  forth  that  the  assign- 
ment  of  $2,000  of  the  judgment  was  made  to 
the  respondment  in  payment.up  to  that  period, 
of  the  time  expended  by  the  respondent  in  the 
service  of  the  complainant. 

The  answer  further  set  forth  that  the  com- 
plainant desired  hiin  to  accept  an  order  in 
favor  of  Camac  for  $2,000,  promising  to  place 
funds  in  the  hands  of  the  respondent  to  pay  and 
take  up  the  said  order.which  order  the  respond- 
ent accepted. 

The  answer  further  stated  that  in  April, 1836, 
the  complainant  gjive  to  the  respondent  his 
promissory  note  for  $300  as  a  payment  for  the 
time  expended  since  the  assignment  of  the 
judgment,  which  note  was  never  paid  by  the 
complainant. 

The  answer  further  set  forth  that  on  the  20th 
of  Octol)er,  1836,  after  a  conversation  between 
the  parties  respecting  a  settlement  between  them- 
selves, the  complainant  took  from  his  po<'ket 
two  cerliflcAtes  of  the  funded  debt,  each  for 
$5,000,  and  handed  them  to  the  respondent, and 
upon  the  respondent  asking  what  they  were  for, 
the  complainant  replied,  "they  are  to  pay  you 
and  Mr.  Camac."  adding  that  he  wished  the 
respondent  to  go  to  New  Castle  and  re  a>wign 
the  judgment  for  $2,000.  In  consequence  of 
this,  the  respondent  did  go  to  New  Castle  and 
re-assign  the  judgment, on  which  wune  day  the 
*complainanl  executed  to  the  re8|X)nd-[*4  1  I 
enl  the  power  of  attorney  spoken  c»f  in  the  bill. 

The  answer  then  averred  that  the  transft  r  of 
st(M,k  had  been  made  by  the  respondent  to  him- 
self, and  that  the  certificates  had  been  given  to 
him,  no;  in  trust,  but  absolutely  asa  pHyment 
t<»  hin)-*<'lf  for  a  debt  due  and  a»*cerlaineil  from 
the  .said  complainant, and  to  place  him  in  funda 
for  ihe  payment  of  the  order  in  favor  of  Camac. 
An  account  was  also  allegeii  against  the  com- 
plainant, the  particulars  of  which  were  stated. 

The  answer  admitted  that  the  respondent  had 
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applied  to  his  cousin,  Frederick  Brown,  to  pro- 
cure a  loan  of  money  for  the  complainant, 
amounting  to  $10,000;  that  he  drew  his  note 
for  that  sum,  staling  at  the  fool  of  it  that  the 
same  amount  of  the  funde<i  debt  of  the  caual 
company  would  lie  offered  as  collateral  security, 
hut  denied  that  Frederick  Brown  was  to  receive 
$500,  or  that  the  note  was  offered  at  the 
Schuylkill  Bank,  or  any  other  bank.  It  denied 
also  that  the  matter  of  the  loan  had  any  con- 
nection with  the  two  cerlilicates  handed  to  the 
respondent  by  the  complainant.  On  the  con- 
trary, it  averred  that  the  loan  was  to  be  secured 
by  other  certificates. 

The  answer  further  averred  that  no  allusion 
was  made,  directly  or  indirectly,  by  the  com- 
plainant.to  the  certificates  or  power  of  attorney, 
until  a  conversation  in  which  the  respondeiit 
declined  to  act  as  agent  for  the  complainant  in 
the  purchase  of  a  piece  of  ground,  unless  the 
complainant  would  pay  all  his  debts;  and  that 
the  complainant  then,  for  the  first  time,  with 
great  asjwrity,  asked  why  the  respondent  had 
not  given  him  a  receipt  for  the  certificates.  The 
conversation  proceeded  with  much  warmth, 
and  terminated  with  a  demand  from  the  com- 
plainant for  a  restoration  of  the  certificates  and 
a  refusal  to  surrender  them  on  the  part  of  the 
respondent.  The  answer  then  replied  piu-ticu- 
larly  to  the  interrogatories  of  the  complainant, 
and  concluded  by  saying  that  the  certificates 
were  surrendered  to  the  court  upon  the  presen- 
tation of  the  complainant's  bill. 

Under  commissions  to  lake  testimony,  a  vast 
mass  of  evidence  was  collected,  consisting 
ohiefiy  of  the  declarations  of  the  parties  respect- 
ively as  to  the  compensation  which  Bmwn  was 
to  receive  for  his  services,  and  the  value  of 
those  services. 

In  May,  1839,  the  case  was  referred  to  John 
M.  Scott,  Thomas  I.  Wharton,  and  Peter 
McCall, Esquires,  who  were  authorized  to  act  as 
masters  therein,  with  power  to  take  depositions, 
&c.,  and  directed  to  report  the  evidence  to  the 
court,  together  with  a  .statement  by  the  sjiid 
4H  2*]  *masters,or  a  majority  of  them,  of  such 
facts  as  in  their  opinion  were  establishetl  by  Ihc 
evidence,  together  wilh  their  opinion  touching 
any  matters  on  qui«tions  which  they  may  deem 
material  for  consideration;  and  especially,  first, 
to  report  the  terms,  consideration,  and  condi 
tions  of  the  transfer  of  the  two  certificates  of 
debt  referred  to  m  the  bill  and  answer,  in  the 
consideration  of  which,  the  answer  of  the  de- 
fendant, so  far  as  it  is  responsive  to  the  aver- 
ments of  the  bill  or  interrogatories,  or  a  denial 
of  the  former,  is  to  be  taken  as  evidence  of  the 
cause. according  to  the  rules  of  equity.  Second, 
to  report  what  sums  of  money  have  been  paid 
by  Ihe  plainiilT  to  defendant,  for  or  on  account 
of  disbursements  made  by  defendant — time, 
lal>or  expended,  services  rendered,  for  or  to  the 
plaintiff,  for  his  use  or  at  his  request;  whether 
any  sum  is  yet  due  to  def<;ndant  therefor,  and 
to  what  amount. 

Two  of  the  masters  united  in  a  rejwrt;  the 
thirfl  filed  a  separate  one. 

The  two  masters  in  their  report  recapitulated 
the  principle  part  of  the  evidence  which  led 
them  to  their  conclusion,  and  found: 

1.  That  the  delivery  of  the  certificates  by  the 
complainant  to  the  respondent  was  not  absolute, 
but  ui>on  a  trust. 

^0 


2.  That  the  trust  was  to  raise  money. 

3.  That  of  the  money  so  to  be  raised,  part 
was  to  be  paid  to  Mr.  Camac;  and  that,  as  to 
this  part,  the  respondent  had  a  direct  interest 
in  the  execution  of  the  tnist,  in  consequence  of 
his  acceptance  of  the  draft  in  favor  of  Mr. 
Camac, referred  to  in  the  answer,  and  of  his  re- 
transfer  of  the  interest  in  the  judgment  upon 
which  the  draft  was  drawn. 

4.  That  another  portion  of  the  money  so  to 
be  raised  was  to  be  paid  to  Mr.  C.  Ingersoll. 

5.  That  no  express  appropriation  of  the  bal 
ance.  or  any  part  thereof,  was  made  at  the  time 
by  the  complainant  in  favor  of  the  respondent. 

6.  But  that  an  intention  had  l)een  declared 
previously,  by  the  complainant,  to  pay  or  pre- 
sent to  the  respondent,  through  the  medium  of 
such  certificates,  a  sum  of  money,  the  amount 
of  which  was  not  stated  or  specified,  as  a  com- 
pensation or  remuneration  for  his  services  dur 
ing  the  pendency  of  the  suit  with  the  rhesa- 
peake  and  Delaware  Canal  Company;  but  we 
do  not  find  that  any  express  reference  to  such 
declared  intention  was  made  at  the  time  of  ihe 
transaction. 

7.  That,  in  point  of  fact,  no  money  wa^ 
raised  upon  the  certificates. 

*8.  That,  on  Monday,  the  twenty-  [♦413 
fourth  of  October,  1836,  the  certificatea  were 
transferred  by  the  respondent  (under  the  power 
of  attorney)  to  hims<.'lf,  and  so  remain;  and. 

9.  That,  since  the  filing  of  the  bill  in  this 
case,  the  complainant  has  parted  with  all  tin? 
remaining  certificates  of  debt  due  to  him  by 
the  said  Chesapeake  and  Delaware  Canal  Com- 
pany. 

The  two  masters  further  reported  that  the 
weight  of  testimony  was  against  the  allegation 
that  the  transfer  of  the  $3,000  was  in  j)ayment 
for  time  expended. 

They  further  reported  that  such  a  promise 
was  made  by  the  complainant,  as  the  respond- 
ent has  set  forth;  but  that  nothing  was  due  tn 
the  respondent  for  his  time  expended. 

They  further  reported  that  for  labor  and 
services  rendered  by  (he  respondent  to  the 
complaintant,  for  his  use  and  at  his  request, 
there  was  due  a  sum  equal  to  two  and  one  half 
per  cent,  on  the  amount  of  the  judgment  n*- 1 
covered  against  the  canal  company,  viz..  the  i 
sum  of  $5,059.64.  And  that  the  debt  due  to 
Mr.  Camac  had  l)een  pjiid  by  Itandel  »ini:e  il 
cause  cojumenced. 

On  the  subject  of  payments,  the  two 
n'ported  that  there  wtis  a  l>alance  of  $10,  which 
was  to  Iw  apj>lied  to  Mr.  Kandel's  credit  on  the' 
general  account. 

The  third  muster  concurred  with  ihe  oti 
two  as  to  the  contract  for  two  and  one  half  per 
cent.,  and  that  the  transfer  of  the  certiflcim 
was  in  trust;  but  was  of  opinion  that  Brown** 
own  claim  was  to  l>e  paid  out  of  Ihe  nrooeedii. 
and  that  the  $2,000  contract  was  not  disproTcd 
by  evidence  sufficiently  strong  to  deprive  the 
answer  of  the  weight  given  to  it  by  the  rul« 
of  e(iuity. 

Numerous  exceptions  to  this  report  were  filed 
by  both  the  complainant  and  respondt  n' 
the  part  of  the  complainant  it  was  ol , 
tliat  the  report  was  erroneous,  Ijecauae, 

1.  The  part  of  the  an«wer  which  stated  tlM 
contntct  for  two  and  one  htilf  per  cent  wmdoI 
responsive  to  the  bill. 
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t  Tte  respondent  fumiahed  no  account  of 
tfWww— lit  made  or  aervtoeB  rendered. 

Tb»  pajments  alleged  to  bave  been  made 
were  sol  proved. 

i  The  mm  of  $80  was  a  payment  and  not  a 

4.  That  nothing  was  due  to  the  respontbnt 
tnm  the  oomf^ainant. 

On  the  pan  of  the  respondent  it  was  objected, 
1.  That  the  sums  chargtMi  to  the  respondent 
ia  {lie  aooooBt  were  not  euatained  by  tbe  evi- 

414*]  *2.  That  the  masters  had  not  allowed 
i!K  rwpondent  sufficient  credits. 

In  October,  1841.  the  cause  came  on  to  l)e 
Aard  upon  bill,  answer,  replication, master's  re- 
VniU  omiblta,  depositions,  and  exceptions  to  re- 
'  ri  and  the  court  derr'  c*!  that  the  exceptions  to 
masler's  report  be  disallowed:  that  there  was 
by  tbe  complainant  to  the  respondent  the 
mm  !•{  f5.(>-}9.6-J.  with  interest  thereon  fr*>m 
itt  lii'.h  day  of  May,  184U.  making  together 
tl]f  mm  of  ^.136,  which  said  sum  shoiud  be 
put  snd  .<tati%t}ed  by  and  out  of  certain  oertifl- 
'^ii*^  of  debt  or  the  procmls  thereof  given  to 
iL"  complainant  by  the  Chesapeake  and  Dela- 
vafti  Caoal  Companr,  and  then  under  the  con- 
Imtofthe  court.  And,  it  is  further  ordered 
:a«i  the  costs  of  the  suit,  including  the  fees  of 
>  marten^  be  divided  between,  and  equally 
bj  tbe  oomplaiiiaat  and  respondent. 

From  thia  decree  both  parties  ^pealed  to 
*to  court. 

Mmn,  J.  R,  IngenaU  and  C.  Tnyenett,  Jun., 
'or  Rsadd. 

Mam.  J.  M,  J)i9»n  and  CadwaUader  for 

Tbe  ar^rument  consisted  chiefly,  upon  both 
qde^  in  an  examinalion  and  comparison  of  the 
^ntees;  and  Hlatlier^tm thought  advisable  to 

"^s"  it.  S  imc  legal  positions  were  taki  ii  ;ind  au- 
nties adduced  to  support  them,  which  will 
"  raeotioned. 

M'bere  an  answer  is  discredited  in  one  par- 
it  is  weakened  in  the  remainder.  (6 

iloaroe.  23}  ) 

A  claim  exisling  will  not  justify  the  reten- 
dan  of  traatfoBda.  (9  Wheat..  PiUmtr  v. 
'rr*vi>;  Thomptou  V.  Ejfre,  Supreme  C>)urt  of 
Hrin*ylvani»,  3  De  Saussure's Chan.  Hep.,  368; 
li  WbeaL,  185.) 

Tbe  answer,  setting  up  a  contnirt,  i'i  not  re- 
^poaave  to  any  part  of  tht-  bill,  and  a  defend 
*ai  is  only  a  witness  an  to  what  he  is  awked.  ( 2 
airw..  302:  2  Johns.  Chan.  Ca.,  8M.  9(J;  1  Bibb. 
■8;  8Cowen.  887;  1  Wash..  Va..  224;  1  Mumf., 
WL) 

Mr.  J.  R.  Tymn. 

The  confessions  of  a  party  form  the  weakest 
'  tiX  evidence  deemed  admi'*sil)le  in  law.  {Bcr- 
•entf  T.  Fbrnrnoi/,  4  J.  J.  Marsh..  101 ;  j/ar(///i<7 
V  JNaia.  5  Pick..  244;  tineUing  v.  Utterbaeh,  1 
"  f.t.  609.  Z^m;^  V.  jAtwh,  lU  Vc.h.,  517.  518; 
ikmm  ?.  IhomM,  2  J.  J.  Marsh.,  65;  Morm 
V.  t  Bibb.  911;  Logan  ▼.  mOkofd't 

*2  A.  K.  Marsh..  225  ;  2  Johns. 
412;  BoberUon  v.  Hobertton^  9 

A  power  of  attorney,  if  coupled  with  an  in- 
;^i«si  in  tba  tbing,  ia  irrevocable.   {Uunt  v. 
»  inuMdaa^  tWMl*  170;  alio  1  Feters.!.) 
The  aai^CTmir  iit  of  the  judgment  and  the 
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Sower  of  attorney  here  are  under  seal.  Every 
eed  hnports  consideration.  (Plowd.,308:  Burr. 
Rep..  1637.) 

In  a  case  of  fraud,  if  parties  be  inpariddicto, 
a  court  of  equity  may  interpose  for  a  complain- 
ant upon  terms,  or,  owin-^  to  his  demerit,  may 
abstain  from  the  slightest  interference.  (1 
Ponbl.  Eq..  bk.  1,  sec.  8.  not*  h,  and  eases 
cited;  2  Story's Eq.  Juris..  6,  7.  and caises cited.) 

Parties  to  a  bill  are  held  to  as  strict  account 
in  proof  of  the  ease  stated  as  patties  to  an 
answer,  for  tlio  court  pronounc("<  it-s  decree 
^'cumiumalkgatnctpropata,  ijioonev.  Chilet, 
10  Peters.  209.  also  4  Mod.  Rep.,  21.  29;  8 
Wheat.,  527;  6  Wheat.,  468:  2  Wheat..  380;  2 
Peters.  612;  11  Wheat.,  103;  7  Peters,  274;  2 
Ves..  243;  1  >Iarsh.,  825;  8  Bibb.  530.) 

He  who  a.'^ks  the  aid  of  a  court  of  equity  mosi 
offer  to  do  equity.    {St.  John  v.  Ilnlford,  Bart. 

1  Chan.  Ca.,  part  97;  Lord  Daereji  v.  Crompe, 

2  Clian.  Ca..  part  87;  St^tn'<>!/v.  (hulnhy,  10  Pe- 
ters, 521;  Brown  v.  Sirnnn,  10  Peters,  497;  see 
501.) 

Mr.  CadiPoIhid^r  cited  the  following  authori- 
ties in  addition  to  those  cited  by  Mr.  Tymtn, 
respecting^the  declarations  of  parties:  7Mod- 
em,  49;  Foster.  243;  Hardin.  .549;  4  Serg.  & 
Rawle.  831.  332;  14  Ilowell's  State  Trials,  case 
of  Duke  of  Richmoml. 

Because  a  man  does  what  is  wrong,  a  court 
should  not  take  away  what  iKdongs  to  him  and 
give  it  to  another,  to  whom  it  does  not  belong. 

A  party  may  justify  <>u  a  good  ground, 
although  Uiere  u  also  a  bad  ground  in  the  case. 
(12  Modern,  387;  Comvn,  78;  Fitzherbert, 
Avowry,  232;  3  Coke.  26  a;  2  Leonard.  196;  7 
T.  R..  654,  658,  4  Bingham's  New  Cases,  688; 
2  Dowl.  A  Rvl.,  755,  756;  1  Eq.  Ca.  Abr.,  854; 
2  Chan.  Ca..'28: 1  Yeroon.  49,  51;  2  Yemon, 
ISO;  14  Journal  House  of  Lortto.  601.  revening 
ca.se  in  2  Vernon;  i  RiU  &  Biggar.  271;  11 
Wheat..  125,  126;  12  Peters,  297;  1  Chan.  Ca., 
97;  2  Chan.  Ca..  87;  1  Peters.  889.  888.) 

Mr.  C.  Inrft  rmU.  Jmt.,  iti  .iddition  to  arguing 
upon  the  evidence,  commented  *upon  [*4lo 
many  of  the  above  aothoritiea,  to  ahow  that 
th^  were  not  applicable  to  the  case. 

Mr.  JiuHce  McKmutT  delivered  the  opinion 

of  flic  court: 

liandel  tiled  his  bill  against  Brown,  on  the 
chancery  side  of  tbe  Circuit  Court  of  the  United 
State**  for  the  Easifrn  District  of  Pennsylv.ini.i; 
in -which  he  states  that,  wishing  to  negotiate  a 
loan  of  $10,000.  to  be  secured  on  certificates  of 
the  funde<l  del)t  of  the  Chesapeake  and  Dela- 
ware Canal  Conipuuy,  he  applied  to  Brown  to 
aid  him  in  the  negotiation  with  one  of  the 
banks  in  Philadelphia.  And  that  it  was  agreed 
between  them  that  liandel  should  deliver  to 
Brown  two  certiticates  of  the  fundetl  debt  of 
the  canal  company,  for  $5,000  each,  and  exe- 
cute to  him  a  power  of  attorney,  authorizing 
him  to  trausfer  the  certiflcalcs  to  hintself,  or  to 
any  other  person;  and  that  Brown  shtmld.  upon 
his  own  note,  and  the  pledge  of  the  certificates, 
if  practiciible,  obtain  a  loan  for  liandel. 

And  in  pursuance  of  this  agreement,  he  exe* 
cuted  the  power  and  delivered  it  and  the  certifl- 
cales  to  Brown.  That  instead  of  obtaining  a 
loan  of  money,  as  he  had  promised,  Brown 
trauferred  the  certiflcates  to  nimself .  and  deUr- 
ered  them  up  to  tbe  canal  company,  and  ob- 
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tained  new  ones  in  kU  own  uamc.  That  when 
Handel  applied  to  Brown  to  know  whether  he 

Imd  obtainc<l  the  loan  of  $10.O()O  for  him.Brown 
replied  ihnX  bo  had  bad  news  for  him — "I  have 
not  succeeded  at  the  bank;"  that  the  bank  bad 

H  (lis|><)siiinn  to  lend,  but  had  not  the  means. 
That  liandel  then  requested  him  to  return  the 


to  you,  being  one  lifth  part  of  the  sum  assigDed 
by  me  to  Mm,  on  trust,  the  27th  of  January  last, 
out  of  the  judgment  obtain  I !  v  me  ajfainst  ib« 
CheHapeake  and  Delaware  Oaoal  Compaoi^, 
please  to  pay  to  William  H.  Oamtc,  or<nder.  tni 
sum  of  $2,0(K),  out  of  the  first  moneys  you  "!>. 
tain  from  aaid  company  on  said  account,  or  oq 


certificates  of  debt,  which  Brown  refused  to  do;  i  account  of  tolls  attached.  If  more  Uian  one  veai 


sayini,'.  he  inU'iidcd  "to  hold  on  to  them,"  till 
Kandel  settled  with  him.  or  made  him  the  pna*- 
ent  he  had  promised  him. 

Randel  Th'-n  put  the  followinj?  interro^- 
torieH  to  Brown:  W  hetber  he  did  not  receive 
the  certificates  and  power  of  attorney  in  trust 
and  confidence,  in  tlu-  mannfr  and  under  the 
drciimstancea  aforesaid ;  and  whether  he  had 
any  interest  In  the  same,  and  was  not,  in  hold- 
ing tlip  samp,  a  mere  trustee  for  the  complain 


elapse  before  you  obtain  the  whole  of  said  sum 
of  $^.000,  then  pay  to  said  Caaiac  an  intcreil 
of  «ix  per  cent,  on  whatever  balance  may 
main  unpaid,  after  the  expiration  of  said  ttrra 
of  one  year."  Brown  aeeepied  this  order  on  the 
26lh  of  September.  Ib'M. 

*It  is  further  (  hurtled  in  the  answer,  [*418 
that  on  the  imh  day  of  April.  1830,  for  time  ex 
pended  in  his  service,  from  the  date  of  UieaKugft 
ment  of  tlu-  •^aUl  sum  of  $2,000.  down  to  UiaJ 


ant,  and  did  not  refuse  to  deliver  them  to  him;  i  time,  liiai  li  1  trave  to  Brown  a  pmniisiwrv  not« 


and  whether  he  did  not  tran.'^fer  said  cert  itieales 
to  himself,  on  Monday,  the  ;i4th  of  October; 
and  what  circumstuuce,s  tK-curred  before  the 
board  of  directors,  or  were  communicated  to 
him :  and  whether  he  did  not  inform  the  com- 
plainant that  he  had  not  succeeded  at  the  bank, 
and  give  the  complainant  to  believe  that  he  had 


for  $800.  payable  ninety  day  after  date.  iJe  tbet 
charges,  that  the  two  eertifirat(>.s  of  debi  wen 
delivered  to  him  by  Handel  on  the  20lb  of  Oclo 
ber.  1H36,  for  the  purpose  of  paying  hinwil 
and  the  debt  of  $2,000  to  Camac.  And  at  ih( 
same  time  Ilandel  requested  him  to  go  to  Nen 
Castle  and  re  assign  tne  part  of  said  judgmen 


made  application  on  that,  or  the  preceding  1  which  hod  been  assigned  to  him  as  aforessid 
day;  and  whether  the  certiflcatai  were  notl^ndthat  he.  Randel,  would  then  execute  th* 
transferred  ))y  s<aid  Brown  to  his  i!\v[i  use,  power  to  Brown  to  enable  him  to  tran.«frr  s«i< 
4l7*l*and  not  for  the  U6e  of  the  complainant:  1  two  certiticatos  of  debt  U>  himself.  And  m 
and  what  use  or  disposilioo.  if  any.  he  had  |  cordint;ly,  on  the  89d  of  the  same  nwinth,  be  a 
made  thereof,  and  to  whom*  and  for  what  con- 1  ^'  ('H.<^tle  re-as.si;;ned  to  Randel  ^lid  sum  0 
sideratioo/'  i  $2,000,  part  ot  said  judgment,  and  receive* 

The  answer  denies  all  the  material  allegntloos  from  htan  the  power  of  attomev.  auUioiiidn; 
of  the  bill,  except  it  admits  the  receipt  of  the  I  him  to  transfer  said  two  certificates  of  d( 

B>wer  of  attorney  and  the  certificates  of  debt,  i  numljered  M  and  85,  to  himself,  or  any  oihe 
rown  then  sets  up.  in  his  answer,  a  daim  for  person, 
servire.s  rendered  to  Uandel.  from  the  early      And  in  answer  to  the  interrogatories  in  th 


part  of  the  year  1831  till  the  24tU  day  of  Oclo- 
Der,  1836,  of  Tarions  kinds,  but  particularly, 


bill.  Brown  savs,  **  that  he  did  not  receive  ^ 
certificates  and  power  of  attorney,  in  trust  an 


in  attending  to,  and  preparing  for  trial,  a  i^uil  (■t)nti(len<-e,  in  the  mimny  and  under  the  ch 
brr)Uglit  by  Kandel  againat  the  mid  canal  coin    cumsUinces  therein  set  forth,  but  abbolutely.  a 


pany.   And  he  alleges  that  Randel  agree<i  to 

give  him  a  reasonable  comppnKntif>n  for  time  to 
be  expended  in  hii»  M^rvice,  in  any  event,  uud  to 
p^r  htt  traveling  and  other  expenses;  and  in  the 
event  of  8Uoces5»  in  tht'^^nii.  the  additional  com- 
pensation of  two  and  a  half  [n  i  cent,  on  ihe 
amount  that  might  be  received  thereon;  and 
that  Bandall  finally  recovered  judgment,  and 
leceivci  from  the  company  the  sum  of  $230,000 
in  payment  thereof. 

But  l)efore  the  payment,  and  while  it  was 
uiiccruiiu  whether  anything  would  be  realized 
from  the  judgment.  Brown  states  that,  from 


an  unqtialitied  transfer,  in  payment  of  a  del 
due  to  him  by  the  complaiimnt,  and  distinctl 
admitted  by  him,  and  lo  enable  him,  the  n 
spondcnt,  to  pay  William  H.  Camac  die  amour 

of  his,  thf  r»'«p<>nd<Mif '«  ;if(  (  y>tance,  af  bcfoi 
stated;  and  tiiai  .'yiui  respuiuli_ut  has  an  ab'^dul 
and  unuualifled  interest  in  the  <  ertiticaies,  t 
the  whole  a  mount  of  their  |)riueipal  and  iniereS 
and  that  be  does  out  hold  them  m  trustee  fc 
the  complainant,  nor  anv  other  penoB,  but  t 
lus  own  rigbt.  and  for  his  own  use. 

"  And  that  he  did  refuse  to  deliver  said  c(? 
titicates  to  the  complainant,  and  did  actuaU 


exposure  in  the  service  of  Handel,  he  was  taken  1  transfer  said  certificates  to  himself,  on  Mondaj 
sick,  and  it  being  uncertain  whether  be  would  I  the  24th  day  of  October  last ;  and  that  he  di 


recover  or  not  he  applied  to  Kandel  for  pay 
ment  for  the  time  then  exoended  in  his  service, 
whereupon  Randel  canned  to  be  transferred  to 
llie  use  of  Brown  *i  tint'  part  of  said  judgment. 
And  a  short  time  Ihercalter,  about  the  month 
of  September,  1884.  Randel  requested  him  to 
accept  an  order,  drawn  on  him  by  Randel,  in 
favor  of  a  certain  William  U.  Camac,  for  $2,- 
000,  promising,  at  the  same  time,  to  place 
fluids  in  his  hands  to  meet  its  payment;  which 

Brown  refers 


not  place  said  certificate's  Ix  fore  the  diriTtoi 
of  the  Schuylkill  Bank  oniioaday,  the  24th.  ( 
Tuesday,  the  HSlb  of  October  but  That  toucl 
ing  the  dispo.'lition  your  ^e^ponden1  has  mac 
of  the  said  certihcatea,  he  says,  that  they  Mi 
stand  in  the  name  of  your  respondent,  ana  w«n 
Hurn  ntli  rnl  tf)  Tliis  honorable  court,  on  tbr  pr 
seuiaUon  of  the  complainant's  bill  of  complaint 
To  the  answer  the  oompblnaBt  filed  a  mer 
replication.  And,  nftvr  time  had  been  ^lowi 
the  parties  to  take  dcijositions.  the  court  refe 


induced  him  to  accept  it.    Brown  refers  to 

the  <»der,  in  bis  answer,  and  whicb  la  as  fol- 1  red  the  case  to  three' masten,  with  spednl  i 

lows  :  I  strnctions. 

"Sir:  Out  of  the  siun  of  $2,000  with  interest  j    The  masters,  after  a  very  thorough  eXMinin 
doe,  and  to  heogmn  due  thereon,  which  was  as-  tion  of  the  evidence  in  *tbc  cause,  re- 
sinned,  at  my  request,  by  Samuel  U,  Hodson,  ported  ag»lnst  the  chUm  of  Brown  for  scpara 
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Rakdkl  v.  Bbown.    Browm  y.  Randbl, 


'Virapen*ation  for  time:  l>nt  allowed  him  the  two 
and  »  half  per  cent,  commissions,  claimed  in 
Ui  answer,  arorranting  to  $9,650.04.  as  com- 
r^a'*rtli''»u  for  III!  ^i  rvires  rendered.  Both  par- 
liesi  excepied  lo  the  report.  Ikown  to  that  part 
<^  it  which  diaallowea  his  clHlm  for  separate 
ct»mpensation  for  time;  and  Handel  excepted  to 
that  part  which  allowed  to  Brown  two  and  a 
hrif  per  eent.  on  the  amount  of  tlie  Jndgment 
tgsinst  the  canal  company. 

The  court  overruled  these  and  all  other  ex 
eeptkma,  con  Armed  the  report  of  the  masters, 
r.nd  rend<*r<  «l  ;i  decree  in  favor  of  IJrown  for 
lae  amount  allowed  by  the  nuuHters.  with  iu- 
teroC  from  the  fifth  day  of  May.  1840,  amount- 
ing together  to  the  sum  of  $6,136,  to  be  paid 
oui  of  theae  two  certificates.  From  this  decree 
both  oartics  have  appealed  to  thii  court. 

The  right  of  Rrown  to  compensation  for  time, 
aad  h»  ri^hl  to  commis-sioas  on  the  amount  of 
the  judgmeot,  are  both  involved  in  his  assertion 
of  the  more  general  right,  to  be  compeoaated 
ior  all  his  aervi«»  out  of  the«e  certificates.  The 
nio^ml  questions,  therefore,  which  we  deem 
tt  oeceasary  to  examine  are,  1st.  Were  the  cer- 
Jidcales  delivered  to  Brown  in  payment  of  a 
debt  to  himself,  and  to  pay  the  (U  bt  to  Camac? 
And  if  they  were  not  so'  delivered,  then,  2d. 
Had  Brown  such  a  legal  or  eqaitable  {nterestin 
the  certiflcaites  as  aulnoria^d  the  decree  of  the 
floort  below?  A  just  solution  of  theeeuuestions 
depends  upon  a  proper  examination  of  the  evi- 
itn  v  Hpi»Iicul»le  to  them,  and  the  particular 
rircumaiaacea  uiider  which  the  witnesses  ac- 
luired  •  knowledge  of  the  facts  they  have  de- 
r-t-ed  to. 

^  bhanJy  after  the  bill  was  filed,  and  before 
Hkuvu  had  Hied  liis  answer,  he  went  to  Dela- 
Kmre  to  ascertain  what  endence  he  could  obtain 
i%am  persons  liuviuga  knowledge  of  the  services 
ht  hMl  rendered  to  Kandel.   And  from  the  in- 
t^SiHiriea  he  made  of  st-veral  of  the  wifnes*5C8.  and 
'^hediBClosures  made  to  them  of  the  nature  of 
Us  eoBtroremr  with  Randel,  it  is  reasonahleto 
« ur'P'"*-''  that  he  intended,  at  that  time,  to  n'st 
ius  defense  upon  the  amount  and  vuhie  of  hix 
fainhiii  only,  and  that  he  had  not  then  thought 
of  claiming  the  certificates  as  having  been  de 
firared  to  him  iu  payment  of  a  debt  due  for 
diMinanrlees.  The  depositions  of  four  of  those 
tveT«on<«  are  found  in  the  re<"ord;  T.  B.  Hobcrt.s 
in  Ilia  dcpoHition.  that  Brown  )i.ske<l  him 
ii  evideDce  be  could  i:ivt-  as  to  the  value  of 
services  while  with  liandcl,  stating  that  the 
«-itne«is  was  aware  of  his  having  been  for  years 
(i^^ng  business  for  bim. 

420*1     *The  witness  then  says  that  Brown 
wuoeti  to  him.  "that  the  certificates  bad  been 
^pm  into  his  hands  by  Mr.  liandel;  to  raise 
flbooey  upon  them,  to  pay  certain  debts  of 
^lfcaiHl€-r<i  in  Phihidelphhi:  one  of  which  bemen- 
j|g>Qed  was  U)  Mr.  Camac;  I  think,  he  stated 
^fawelf ,  under  some  obligation  lo  have  paid  by 
Jb-.  Randel;  and  another  debt  to  Mr.  Charles 
Ii>gen*olI:  be  did  not  state  that  the  balance  was 
Jkv  bimaelf.  He  said  he  itad  exerted  himself  to 
Jitjiinlalc  the  ceftWcstesto  several  persons,  bat 
h^^  no!  ftucf ceded;"  "that  Mr  Ilnndel  wished 
the  certificates  to  him,  but  he  had 
mmoMMr.  Baadel  settled  oertain 
he  owed." 

C.  Gray,  to  whom  Brown  applied  for  the 
of  getting  hia 


to  take  depositions  for  him  in  this  suit,  says. 
Brown  stated  "  that  he  had  received  a  transfer 
of  $10,000  from  Randd  of  the  canal's  ddbt  for 
the  purpOHC  of  raising  money,  with  which  ifr. 
Randel  wished  to  pay  his  debts; he  stated,  also, 
that  Mr.  Randel  owed  him  money  for  seirloefl 
which  he  had  rendered  him  durinir  the  long 
litigation  which  had  taken  place  between  Kandel 
ana  the  canal  c()mj)any.  In  consequence  of  these 
tliinL"^,  he  had  determined  to  hold  on  to  ihcse 
certiticaics  as  the  only  means  to  enforce  the  set- 
tlement of  his  clatms." 

Thoma.«!  Janvier,  another  of  these  wi)ne.s.ce8, 
j  states  that  when  Brown  applied  to  him  to  as- 
I  oert^  what  testimony  he  could  give  in  this 
case.  Brown  stated  that  Randel  had  promised 
j  to  pay  him  two  and  a  lialf  per  cent. on  the  judg- 
I  ment  against  the  canal  company.   The  witness 
replied  that  his  testimony  might  operate  apainst 
him.  as  the  only  claim  he  had  ever  heard  him 
assert  was.  that  Ir-  intended  to  make  Randel 
I  pay  him  $2,000  for  his  services.    Janvi«'r  then 
says.  "  that  in  the  course  of  the  conversatfon 
he  gave  me  a  history  of  the  transaction  upon 
which  this  suit  is  founded;  and  told  me  that 
Randel  had  given  him  these  certificates,  which 
are  now  in  controversy,  for  the  purpo.se  of  ne- 
gotiating a  loan  to  pay  oertain  debts  he  had 
oontraetod — debts  due  to  Mr.  Camac,  Mr. 
f'harles  Ingersoll.  and  himself;  so  fur  I  ncollect 
poeitively.    1  am  certain  from  the  information 
of  Mr.  Brown,  that  the  oerttllcates  were  given 
for  the  purpose  of  negotiating  a  loan,  to  enable 
liandel  to  pay  certain  creditors.   I  am  certain 
he  named  nr.  Camac.  Mr.  C.  Ingersoll,  and 
him'*elf  as  creditors."  • 

Cornelius  D.  Blaney,  the  fourth  witness,  says 
he  does  not  recollect  that  Brown  stated  how  the 
certiflcntcs  ( inne  into  his  hands ;  in  other  respects 
his  testimony  is.  substantially,  the  same  as  that 
of  the  other  *three  witneeeee;  and  it  ap-  [*481 
pears  that  lie  wsus  present  at  the  conversation 
between  Brown  and  the  witness  Roberts. 

After  collating  this  eridenoe  with  clearness 
and  ability,  the  masters  proceed  to  say;  "  It  is 
remarkable  that  to  none  of  these  persons  did  the 
res(K>ndeilt  State  the  fact  that  he  IumI  transfer- 
red these  certificates  into  his  own  name;  it  is 
remarkable  also,  that  if,  at  that  time,  he  did 
entertain  the  same  clear  and  positive  concep- 
tions of  his  riiihts,  which  is  set  forth  in  the 
answer,  he  did  not  simply  and  plainly  state  that 
right,  and  say,  "  th^  (the  oertificatcs)  were 
given  in  payment,  or  part  payment  of  mv  own 
claim,  and  of  my  liability  to  Mr.  Camac.  We 
cannot  close  our  minds  to  the  force  of  the  testi- 
mony of  these  four  persons.  It  has  been  ably 
urged  that  evidence  gathered  from  the  declara- 
tions of  a  party  is  unsafe,  peculiarly  liable  to 
the  effects  of  misapprehension,  of  inattention, 
of  defect  of  recollection — ^that  a  word  omitted, 
or  displaced,  may  chance  the  whole  character 
of  the  declaration.  We  have  felt  the  force  of 
the  argument,  but  ft  does  not  prevail  against 
the  inrtufiir-t'  (tf  the  concurring  testimony  of 
four  intelligent  and  respectable  men,  giving  a 
very  uniform  account  of  the  respondent's  rep- 
rewntation  of  hi^  own  case;  and.  in  relation 
to  the  question  of  trust,  giving  such  a  narration 
asto  lc«d  tooneandthesamereBolt.  We  have 
"  oI»8erv('d,  too.  tliat  it  is  the  same  species  of  evi- 
idence  upon  which  the  respondent  asserts  his 
I  alleged  contract  with  the  complainant,  which 
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■eontract  he  states  in  his  answrr.  in  the  words 
or  declaratioDS  of  the  comiii«in;mt.  ulleged  to 
iMve  beeo  uttered  to  bfanaeu.  at  a  time  much 
]c5^  r(>rrQt  than  bis  own  deolantioiu  to  the 

wiluesijos." 

*^  "The  testimony  of  these  witneases,  then, 
establishc.H,  in  our  opinUm,  and  accordingly  we 
find,  and  so  report — 

"1.  That  the  delivery  of  the  certificates  by 
the  complainant  to  the  reqmndent  was  not 
aUsohite.  but  upon  a  trust. 

"  2.  That  the  trust  was  to  raise  money. 

*'  3.  That  of  the  msmey  so  to  be  raised,  part 
was  to  be  paid  to  Mr.  Camac;  and  that  as  to 
this  part,  the  rcj^pondent  luid  a  direct  interest 
in  the  execution  ol  the  tniBt,  in  contequenoe  of 
his  acceptance  of  the  draft  drawn  in  faTor  of 
Mr.  Camac,  referred  to  iu  the  answer.  :vrid  nf 
his  re-lransfer  of  the  interest  in  the  judgement 
upon  which  the  dmft  waa  drawn. 

"4.  Tliat  mother  portion  of  the  money  so 
to  be  raised  wa«  to  be  paid  to  Mr.  C.  IngersoU. 

***  6.  That  no  express  appropriation  of  the 
422*1  ^i^l^nce,  or  any  part*thereof,  was  made 
at  the  time  by  the  complainant  in  favor  of  the 
respondent. 

We  concur  entirely  with  the  masters  in  their 
reasoning,  and  in  the  conclu^ionn  they  tiave  ar- 
rived at,  upon  this  testimony,  exrepl  as  to  the 
supposed  inten'**t  of  Brown  in  ilie  execution  of 
the  trust,  mentioned  in  tlie  tliird  specification. 
Upon  that  we  aiial  I  have  oi-easion  to  comment 
in  another  part  of  tliis  opinion.  This  evidence 
sustains  the  uUcgutiuus  uf  the  bill  fuliy,  and 
contradicts  the  answers,  as  to  the  objects  and 
nurpoecs  for  which  the  two  certitiente?*  were 
delivered  by  liandel  to  Browu.  Tlierc  is,  there- 
fore, no  further  pretense  to  say  that  iirown  re 
ceivcd  the  certificates  in  payment  of  a  debt  to 
himself,  aud  for  the  purpose  of  paying  the 
debt  to  Camac.  And  this  evidence  establishes 
another  material  fact  iu  this  case;  and  tliat  is, 
that  Brown  had  no  interest  or  propertv  in  the 
certificates  tx'foix!  they  were  deliveredi  to  liini 
by  Randel;  and  whether  he  acquired  any  in 
them  afterwards,  leads  us  to  the  consldenitfon 
of  the  second  cpiestion.  Had  Brown  sucli  an 
equitable  intexesl  in  the  certiflcates  as  authorized 
the  decree  of  the  court  below? 

In  the  third  Hi)ecification  before  r*  fi  i  red  to. 
the  masters  reported  that  Brown  liad  a  direct 
interest  in  ita  certiflcafeea,  on  account  of  Ids 
acceptance  of  Randel's  ordi*r  in  favor  of  Camac, 
and  his  having  relinquished  to  liandel  his  in- 
terest in  the  judgment  It  isdUBcult  to  ascer- 
tain upon  wliat  j^ound  if  '.v;is  HRSunied.  at  the 
date  of  the  rvpori.  thul  lirowu  hud  au  intercut 
In  these  certificates.  The  order  was  drawn 
upon  a  special  and  contingent  fund,  wliich 
might  never  he  received;  and  until  received. 
Brown  was  not  liable  to  pay.  There  is  no 
]>rn(if  in  the  ranse  that  can  be  relied  upon  to 
show  on  what  consideration  the  rc-iuisignment 
was  made,  unless  the  statements  in  Brown's 
answer  are  to  be  received  as  evidence.  When 
tba  answers  of  the  defendant  are  directly  re- 
aponalve  to  tlie  allegations  of  the  bill,  they 
amount  to  positive  proof.  Hut  in  tliis  ca.'-'e 
tliere  is  no  allegation  in  the  bill  in  relation  to 
this  assignment  or  re  assignment.  Brown,  in 
giving  a  liistory  of  the  transactions  between 
him  and  Uandel,  sets  up  in  his  answer  this  sum 
of  12,000  as  having  been  assigned  to  him  In 
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pnTi  pfiyment  of  hi.s  services;  and  in  another 
twirt  of  his  answer,  he  states,  that  upon  receiv- 
ing  the  certificates  and  power  of  allomev.  al 
the  request  of  Handel,  he  re-assigned  h^  is- 
terest  in  the  judgment  to  him. 

This  l)eing  deirly  matter  in  avoidance,  it  it 
entitled  to  no  more  consideration,  as  evidence, 
than  are  the  allegations  of  the  bill.  There 
•is  no  evidence,  therefore,  that  the  re-  [•423 
assignment  was  made  in  consideration  of  the 
delivery  of  the  certificates  by  Kandel  to  Brown. 
lJut  there  is  strong  presumptive  evidence  that 
It  was  made  in  consideration  of  the  payment  of 
the  order  to  Camac  by  Randel.  or  of  his  prom- 
iee  to  Brown  that  lie  would  pay  it;  for  it  ap- 
pears by  the  report  of  the  masters  that  it  wis 
admitted  by  the  parties;  and  the  counsel  on 
Im  IIi  sides,  that  tlie  amount  of  the  order  had 
been  paid  by  Kandel  to  Camac  after  the  com- 
menoement  of  this  suit. 

But  if  Brown  had  even  acfpiired  a  valid  lien 
on  the  certificates,  on  account  of  theacceptaooc 
of  the  order,  and  the  re-assignment  of  his  in 
terest  in  the  judgment,  the  payment  of  the 
order  by  Randel,  pending  the  suit,  extinguished 
the  lien,  and  no  decree  ought,  on  account  of 
this  sup]>08ed  Hen,  to  have  been  ri  i  dt  red  in 
favor  of  Brown;  for  it  is  the  rights  of  the 
parties,  at  the  time  the  decree  is  rendered,  thai 
ought  to  govern  the  court  in  t( nrlr '-in,-  '-if 
decree,  in  cither  aspect  of  the  case,  howtvi  r. 
Brown's  right  to  these  certificates  is  reduced  tu 
naked  possa^ion;  and,  smce  hie  tefnsal  m 
restore  them  to  Randel,  his  po»bei»&iou  has  beeg 
fraudulent. 

If  has  lM>en  contended,  by  Brown's  cr.imsel, 
that,  as  the  masters  have  reported  that  u  largt 
amount  was  due  from  Randel  to  Brown,  and 
that  Randel  had  parted  witlj  all  tlie  ri->t  <>f  ha 
certilkates  of  funded  deht,  that,  ihejefore. 
Brown  had  a  right  to  payment  oot  of  the 
certificates  in  controversy  in  thi.«*r«*sp.  In  sup- 
port of  this  proposition,  they  relied  on  the 
of  Handy  and  Harding  (H  Wheat.,  108) 

The  bill,  in  that  case,  stated  that  WhcatoD. 
tmder  whom  the  complainants  claimed,  as  heirs 
at-law,  about  the  year  1802,  began  to  exhibti 
symptoms  indicating  loss  of  intdlect,  and  aool 
becune  incompetent  to  the  management  of  fall 
estate.  Under  these  circumstances,  it  wal 
agreed  amoD£  his  children,  that  Hardy,  wIm 
had  married  his  daughter,  should  endeavor  U 
take  hi'^  <  t  i^  out  of  his  hands,  and  presem 
it  for  the  beuefll  of  his  heirs4it-law.  That  il 
was  agreed  that  Wheaton  should  be  pravaiiet' 
on  to  convey  the  real  property  to  Handy.  f<T  i 
uouiiuul  couMderation,  who  should  forthwiti 
execute  an  instrument  of  writing  declaring  the 
he  took  auf]  held  the  same  in  trust.  Isi.  T» 
provide  a  decent  support  fur  the  grantor  duric^ 
nis  life;  and  after  a  full  remuneration  for  hi 
expenses  and  trouble,  in  thnt  respect,  to  hoH 
the  residue  of  the  estate  for  the  benefit  of  thi 
hcirs-at-law.  Handy  procured  (he  conveyanflf 
from  Wheaton,  and  entered  upon  and  possessei 
the  property  till  hb  death,  but  refused  « 
execute  the  declaration  of  trait. 

*The  hill  then  prayed  for  an  account  ;[*42'j 
and  that  a  decree  might  be  rendered,  exoneral 
ing  the  estate  from  the  deed  lo  Handy,  nfie 
satisfying  his  just  cluims,  A  e. 

The  answer  denied  ihai  Wheaton  vfHA  in 
capaMe  of  oonvejing  when  the  deed  was  madg 

HowabdI 
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It  deoied  also  that  the  defendant  purchased  as 
k  trustee,  and  a^'enred  that  he  wa8  a  purchaser 
for*  full  and  valuable  consideration. 

The  Circuit  Court  decreed  that  the  deed 
«bouJ(l  be  set  anide:  aud  that  an  account  should 
be  taken  of  the  receipts  and  dissbursemcntfi  of 
Umdv.  and  that  he  should  be  credite<l  for  all 
advancefi  made,  an<l  charges  incurred  for  the 
uuDtenance  of  Wheaton  during  his  life,  and 
for  repairs  and  improvements  made  on  the 
estate.  This  part  of  the  decree  was  affirmed 
by  the  Supreme  Court.  Handy 's  posHe«iiion  of 
the  estate  was  consistent  with  the  intention  of 
the  parties:  the  advances  made  and  charges  in- 
curred for  the  maintenance  of  Wheaton.  were 
accordmf;  to  their  agreement;  and  the  repairs 
»nd  improvements  made,  preserve<l  the  estate, 
lod  enhanced  Its  value.  Thm  far  iiandy 
executed  the  tmst  fairly,  and  thereby  acquired 
■  lien  on  (he  funds  in  his  hands,  arising  from 
ibe  rents  and  proHts;  nor  were  tliese  acts  taint- 
ed by  h'ls  sul)sequent  fraud,  in  refusing  to 
«i[ectite  other  parts  of  the  trust;  and  besides 
lite  complainants  in  their  prayer  for  relief 
aniboriced  the  court  to  allow  Handy  his  just 
dainu  against  the  estate.  This  ctise  docs  not, 
thetefore.  give  any  support  to  the  proposition 
asumed  by  the  council  of  Brown. 

There  is  no  parallel  Iietween  these  cases,  as 
a  brief  comparison  will  show.    Brown's  poa- 
winn  of  the  certificates,  after  refusing  to  rc- 
tfOTK  them  to  liandel,  was  not  only  fraudulent, 
bat  wholly  inconsistent  with  the  contract  with 
Raodel:  and  in  viohition  of  the  trust  upon 
■vhich.  he  received  them.    And  Randel,  so  far 
ra  authorizing  the  court  to  allow  Brown's 
•un  out  of  the  certitlcates,  stated  positively 
hi4  bill  that  he  owed  him  nothing.  The 
-^f  sbowB  conclusively  that   Brown  had 
her  prr>f»erty  nor  interest  in  the  ccrtiflcatin 
•>re  they  were  delivered  to  him  by  liandel. 
:le«  he  can  show,  therefore,  that  he  has  a 
udi  OD  them,  he  can  neither  hold  them  as  se- 
carity  for  tUe  payment  of  the  claims  set  up  in 
kii answer,  nor  is  he  entitled  to  payment  out 
of  tktm,  at  Uw  or  in  equity.    To  create  a  lien 
OB  a  chattel,  the  party  claiming  it  must  show 
the  just  poanauon  of  the  thing  claimed ;  and 
•o  penoB  can  acquire  n  lien.  founde<l  upon  his 
illegal  or  fmuduicnt  act.  or  breach  of 
y:  nor  can  a  lien  arise,  where,  fiom  the  nat- 
..e  of  the  contract  between  the  parties,  it 
*would  be  inconsistent  with  the  ex- 
mm  terms,  or  the  clear  intent  of  the  contract, 
roraxample,  if  the  goods  were  deposited  in  the 
of  the  party  for  a  particular  purix>se. 
it  with  the  notion  of  a  lien,  tustohold 
orthr  •  -  <  ."cds  for  the  owner,  or  a  third 
on    Agency,    73,    74,  75; 
V.  iijWcy.  2  Term  li,  485;  Cramton 
tdtiphta  limuranM  Company,  5  Bin. , 
T.  BethnM.  2  Desaus,  285;  Jarxia 
15  Maai..  R.  889.  895;  Wty mouth  v. 
1  Veeey.  Jun..  416;  Taylor  v.  liubin- 
8  Taunt  R..  648:  &ray  v.  Wil»on,  9  Watts. 
Mmidm  r.  Kemptier,  1  Camp.,  12;  Oroek- 
i  r.  WhUer,  2  Camp..  124.) 
n  the  case  of  Madden  v.  Kemptter,  Lord 
I  mnlinriMigh  said:     "The  defendant  t)eing 
■■der an  acceptance  for  Captain  Hurt,  whose 

Kt  be  had  been,  might  have  retained  a  sum 
_omj  to  answer  that  acceptance.    But  the 
r***tf^  fa  entiilcl  to  recover  this  sum  of 


money,  the  defendant  having  obtained  it  by 
misrepresentation.  He  mentioned  nothing  of 
the  acceptance;  he  obtained  it  as  a  balance 
when  no  balance  was  due  to  him.  He  cannot, 
therefore,  set  up  the  lien  to  which  he  might 
otherwise  have  been  entitled.  "  Lord  Ellen- 
borough  held  the  same  doctrine  in  the  case  of 
Croekfurd  v.  Winter;  and  the  same  doctrine 
was  held  in  Tayhr  v.  Jiobinson  (8  Taunt.) 

In  this  case  of  Madden  v.  Keinp»ter,  it  iB  ad- 
mitted that  Kempstcr  would  have  had  a  go(Mi 
lien  on  the  £60  if  he  had  obtaincil  the  money 
honestly,  aud  in  the  course  of  business.  But 
having  obtained  it  by  misrepresentation  he  was 
not  p<,*rniitted  to  set  up  the  lien,  to  which  he 
might  otherwise  have  been  entitled.  How, 
then,  can  Brown  s<?t  up  a  lion  on  these  certifi- 
cates, holding  {x)8session  of  them  as  he  does, 
by  just  as  gross  a  fraud?  There  is  no  aspect  in 
which  the  question  can  be  placed,  consistently 
with  the  evidence  and  the  authorities  above 
cited,  that  will  justify  the  decree  in  his  favor. 
To  permit  this  decree  to  stand  would  be  to 
sanctify  fraud,  and  to  allow  Brown,  b^  taking 
advantage  of  his  own  wrong,  to  obtain  com- 
pensation for  his  services  in  a  court  of  chancery, 
upon  a  case  purely  cognizable  in  a  court  of 
law;  the  decree  of  the  Circuit  Court  is  there- 
fore reversed,  and  the  cause  is  remanded  to  the 
Circuit  Court  with  directions  to  enter  a  decree 
for  the  plaintiff,  conformably  to  this  opinion, 
and  that  the  defendant  pay  costs  in  both 
courts. 

ORDER. 

Randcl  j 
Brown.  ) 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  *from  the  Circuit  [*420 
Court  ofihe  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  was  ar^ied  by  coun- 
sel; on  consideration  whereof,  it  is  now  here  or- 
dered and  decreed  by  this  court  ,  that  the  decree  of 
the  .«yiid  Circuit  Court  be,  and  the  same  is  here- 
by reversed,  with  costs;  and  that  this  cause  Ihj, 
and  the  same  is  hereby'  remandwl  to  the  said 
Circuit  Court,  with  directions  to  that  court  to 
enter  a  decree  for  the  complainant  conformably 
to  the  opinion  of  this  court,  and  that  the  de- 
fendants pay  the  costs  in  both  courts. 

ORDER. 

Brown  \ 
Randel.  ) 

Tliis  cause  came  on  to  l)e  heard  on  the  tran- 
script of  the  r<*cord  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  this 
ap{K'al  be.  and  the  same  is  hereby  dismissed, 
with  costs;  and  that  this  cause  be,  and  the  same 
is  liereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  that  court  topnMced  therein 
conformably  to  the  opinion  of  this  court  in  this 
case  on  the  appeal  of  the  complainant. 


Cited-9  Wall.,  882. 
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SUSAN  LAWRENCE,  PlauUVin  Error, 

9, 

ROHERT  McCALMONT,  HIGH  McCAL 
MONT.  AND  WILLIAM  JOHNSON  NEW- 
ELL, DtfendanU. 

Gu4intiit}i  C'lmtr^ieil — omichriifii'U  sufficient  to 
»ujtj>ort  action  on  parol  contract — note*  depos- 
ited for  eoUeetion  a§  aeeur&if^-cnlg  ordinary 
dOigenu  rofuirei. 

The  rollowing  ffuarBDt<>e.  vii. : 

"In  ooDsidcratlou  nf  Messrs.  J.  and  A.  Lawrence 
having  a  credit  with  your  l)ot»e»  aad  In  further 
OMMiOTratlon  of  SI  (>H{d  me  bf  Tmnaelves,  receipt 
of  trbioh  I  lu  reby  acknovrledvAi  I  mgafe  to  you 
that  they  shali  fulfil  the  eniriKrenMnta  they  bave 
made  and  shall  make  with  you,  for  meeting  and 
ve-imbuninf  the  payments  wbiob  you  may  awume 
ttnder  mioh  oredlt  at  tbelr  request,  tofrether  with 
your  charges:  and  I  Koranty  you  from  all  payments 
and  damages  by  reason  of  their  default. 

"7ou  are  to  oimalder  this  as  a  standlmr  and  oon- 
ttoutng  guarantee,  without  the  neessiltiy  of  your 
apiMiMag  me,  from  time  to  time  of  your  engage- 
ments and  advuncefl  for  tbelr  house;  and  in  case  of 
a  change  of  partners  in  your  firm  or  theirs,  the 
goanuitec  Is  to  apply  and  continue  to  transactions 
afterwards,  between  the  Arms  as  ehunRed,  until 
nottfled  by  me  to  the  contrary." 

Is  a  oontlnuliw guarantee,  and  includes  not  only 
tnmsnctlona  under  a  letter  of  oredlt  existing  at  the 
date  of  the  sruarantee,  but  also  transaotions  which 
arose  under  ii  set-ond  letter  grantc-d  ut  the  expira- 
tion of  the  first;  although  the  seoond  oredit  oon- 
taiued  a  proviso  "that  w  Wtls  be  drawn  by,  or  in 
4g7*l  favor  *of  parties  permanently  rodent  in 
Burc^|>e  :  and  if  made  from  the  continent,  they  be 
made  at  the  customary  date,  say  three  months." 

The  principles  laid  down  in  the  case  of  Uell  v. 
Bruen  (1  Howard,  168,  IM),  which  should  govern 
the  construction  of  oommeroial  guaranties,  re- 
viewed and  oonflrmed. 

A  vitiunbiecoaslderatlon,  however  small  or  nom- 
inaU  if  given  or  stipulated  for  in  good  faith,  is. 
In  the  absence  of  fraud,  sulHcient  to  su  pport  an  ac- 
tion ou  any  parol  contract,  and  this  is  equally  true 
H»  to  contracts  of  guaranty  as  to  others. 

The  consideration  in  this  case  was  not  past. 

The  quentlon.  whether  or  not  the  guarantor  had 
sutTii-ir'nt  notice  of  the  failure  of  the  principals  to 
pay  the  debt,  was  a  question  of  fact  for  the  jury. 

Where  notes  are  deposited  for  collection  by  way 
of  collateral  security  for  an  oxi»tint?  debt,  the  case 
does  not  fall  within  the  strict  rules  of  commercial 
law«  ap^lcable  to  negotiable  paper.  It  falls  under 
the  gmenU  law  of  aoency ;  and  the  agents  are  only 
bound  to  use  due  diflgenoe  to  collect  the  debts. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  dreuit  Court  of  the  United 

Stat.  -  for  the  Southern  District  of  New  York. 
The  facts  were  these: 

Robert  McCalmont  and  the  othw  defendaati 

in  error  were  co  partners  in  trade,  in  London, 
tratiiag  under  Ibe  Dame  of  McCalmoulBrotbers 
&  Company. 

Ill  the  year  lf^3'*,  .T.  it  A  T/iwrence  were 
DierchanUi  who  resided  at  Brooklyn,  near  New 
York,  in  the  same  house  with  thdr  mother. 
Susnii  Liiwrence,  the  plainlifT  in  error.  Their 
counlinir  house  was  in  the  city.  McCalmont 
Brothers  «!c  Co.  liad  agenU,  j.  Oilum  A  Co., 
also  residing  in  New  York. 

On  the  21st  of  November,  1838,  J.  «fc  A. 
Lawrence  obtained  from  the  agents  at  New 
York  the  following  letter: 

TXfyn.  -An  to  the  eowirttetton  and  effect  of  eontin- 
uitig  and  other  mtoranlle*,  tus!  note  to  Drummond 
V.  Preston,  1*  wheat.,  516 ;  also  note  to  Edmondston 
V.  Drake^ft  PetnflM;  also  note  to  Mauran  t.  Bullus^ 
IB  FCt«,  HBt 

m 


"New  York.  2lRt  Nov..  1838. 
Messrs.  McC'alnioDi  Brothers  «ie  Co.,  London: 
(lent :  We  have  granted  to  Messn.  J.  A  A. 
Lawrence,  of  this  city,  a  orwlit  with  vnu  of 
£10,000,  say  ten  thousand  pounds  sterUag,  to 
be  gyailed  of  within  six  months  from  this  tmie. 
in  such  drafts  as  they  may  direct,  at  four 
months'  date,  against  actual  shipments  of  goods 
for  their  account,  and  coming  to  their  gdams: 
said  goods  to  be  forwarded  throu^jw  or  yonr 
agents. 

The  above  credit  is  granted  under  tlidr  en 

gagement  to  cover  your  acceptances  iK'fon^ 
maturity,  by  direct  remittances  from  this  coun- 
try of  approved  sixty  tlay  hills — seconds  of  ex- 
change to  be  handed  to  us  fur  transmission  to 
you.  You  are  to  charge  one  percent,  commis- 
sion *on  the  amount  accepted,  and  to  [♦428 
keep  the  account  at  five  per  cent,  interest  per 
annum.    We  are,  gents,  your  ob.  st. 

John  GiiioN  &  C<»." 
In  the  course  of  the  trial.  W' illiam  Davidson 
being  under  examination,  the  plaintifTs  eoon- 
sel  asked  the  witnes.s  wliellu  r  the  letter  of  rretlil 
of  21st  I^ovember,  ItiHb,  was  delivered  on  an 
agreement  for  the  f^aaranty.  To  this  evideooe 
the  defendant's  counsel  objertod.  as  irrelevant 
and  inadmissible.  The  judge  decided  that  it 
was  admisrible  for  the  purpose  of  siitmiiic  tlie 
nature  and  character  of  tlie  i)hiintifl"s^Mion 
J.  &  A.  Lawrence,  but  not  to  vary  the  oon- 
stmctlon  of  the  guaranty,  and  admitted  the 
evidence;  to  wldch  the  dMendnnt's  oooasei  ex> 
cepted. 

The  witness  then  testified  that  the  said  letter 
of  21st  November,  1888,  was  delivered  on  Mr. 
Lawrence's  proposal  of  his  mother's  security 
for  the  credit,  whidi  will  be  iireseatly  men- 
tioned. 

On  the  22d  of  November,  1838.  this  lettef 
was  tramnitted  to  Bngiaad  with  the  fnOowiag 
indonement: 

New  York.  Nov.  22, 1838. 
Messrs.  McCalmont  Bros.  4k  Oo. 

Gent.:  You  will  please  accept  our  \Tr.  K. 
T.  Lawrence's  dfts.  for  amount  of  witlau  credil, 
in  such  HnotiBts,  and  at  such  times,  as  tie  maj 
draw.  Your  ob.  st.. 

J.  &  A.  Lawuence." 

On  the  lOlh  of  December.  1888.  Mr.  A-  T. 
Lawrence,  being  then  in  England,  receiTed  th( 
above  letter,  and  forwarded  it  to  London,  ao 
companied  fay  tlie  following  letter  ttcm  him 
self: 

••NoTTiKGHAM.  Dcc'r  10th,  18:». 
Messrs.  McCalmont.  Hros.  «fe  Co.,  London: 

Qent. :  I  now  hand  you  inclosed.  Meain.  J. 
Oihon  ft  Co.'s  letter  of  credit  on  you.  in  favoi 
of  my  house.  .T  ^K:  A.  Lawrence,  indorsed  ovej 
to  me  for  £10,000  sterling,  and  will  you  pleaM 
write  me.  giving  atithonty  to  draw  tor  thi 
amount?  I  observ-e  that  one  of  the  conditioai 
j  of  the  credit  is.  that  goods  to  the  amount  ol 
the  same  shall  be  shipped  through  your  agents 
Will  you  plejvse  inform  me  the  names  of  thi 
houses  in  Liverpool  and  London  through  whoa 
you  would  wish  the  shipments  mndef  Pies* 
address  me  at  this  place. 

Respectfully,  your  obt.  serv  is., 

A.  T.  Lawrkwck," 
On  the  11th  of  DecemlK^.  ISltS.  McCalnjon 
Brothers  &  Co.  acknowledged  the  receipt  o 
the  ftbove  letter  ss  follows: 

Digitized  by  Google 


m 


Lawrence  v,  McCalmont  et  al. 


429 


429*1         •"LoxDOK.  llih  Dec..  1838. 
A  T.  Lawrence,  Esq.,  Nottingham: 

Sir:  Wc  have  to  acknowledge  receipt  of 
Touri  of  yesterday's  date,  covering  the  letter  of 
cjwiit  in  your  house's  favor,  opened  by  our  mu- 
loilfricmK  Messrs.  John  Gibon  &  Co.,  sjiy  to 
extent  of  ten  thousand  pound«  sterling,  to 
be  svaj|e<l  of  by  drafts  on  U8  at  four  months 
tfisnst  actual  shipments  of  goods  for  their  ac 
(mm.  and  poinjr  to  their  address:  said  goc>dH, 
if  flipped  from  Liverjxx)!,  to  be  forwarded 
tiuoaffaour  agent  there,  Nathan  Caims,  Esq., 
India  BuiMingy.  or  from  hence  through  us,  or 
wli shipping  agent  as  you  may  appoint;  but 
ID  that  caj«,"a  cop^'  of  the  bill  of  lading  to  be 
Weed  with  U!«  prior  to  presentation  of  your 
drifts  and  such  drafts  to  appear  within  thirty 
dip  from  date  of  shipment.    This  credit  to  be 
i»»iled  of  within  six  months  from  the  21st 
aitr).,  and  your  house  undertaking  to  comply 
vitb  the  other  stipulations  stated  in  it  by 
Mnvn.  J.  Gihon  &  Co.,  viz.:  that  they  engage 
bic-oter  our  acceptances  before  maturity,  by 
direct  remittances  from  Unite<l  States  by  ap- 
ppored  bills  of  sixty  days,  the  seconds  to  Im; 
lorrarded  to  us  through  our  agents,  Messrs. 
<WiO  Gihon  A  Co..  your  house  to  pay  us  one 
per  cent,  commission  on  the  amount  of  our  ac- 
«pt«n«rs and  disbursements ;  the  account  to  be 
kff>;  at  five  per  cent,  interest  per  annum, 
»hich  credit  we  hereby  confirm  to  you.  trust- 
ii^  that  in  opening  an  account  with  your  re- 
*|*rt*We  firm  it  will  lead  to  a  mutually  agreea 

and  profitable  correspondence. 
We  remain,  sir,  vour  mo«t  obedt.  servt., 

McCalmont  Bugs.  &  Co. 
It  is  to  be  understooil  that  tlie  above  credit  is 
'kt  only  one  you  have  io  Europe. 

McC.  Bnos.  &  Co." 
On  the  ITih  of  December,  183».  Susan  Law- 
fface.  the  plaintiff  in  error,  wrote  the  follow- 

•  .'^IcCalmont  Brothers  &  Co..  Loudon: 
'•nt.:  In  consideration  of  Messrs.  J.  &  A. 
i-twrmce  having  a  credit  with  your  house,  and 
1  further  consideration  of  one  dollar  paid  mu 
•»  yourselves,  receipt  of  which  I  hereby  ac 
li^wJedge.  I  engage ^to  you  that  they  shall  ful- 
B  the  engagements  they  have  made  and  shall 
■Jte  with  you,  for  meeting  and  re  imbursing 
ke  payments  which  you  may  a.ssume  under 
Bchavditat  tlu  ir  rcfjuest ;  together  with  your 
kirjtw.  and  I  guaranty  you  from  all  payments 
■d  'fAmAgeii  by  reason  of  their  default. 

*Vou  are  to  consider  this  a  standing 
OOMfaiidng  guarantee  without  the  neccs 
■  ^  yoor  appnslng  me,  from  time  to  lime, 
o'oar  engagements  and  advances  for  their 
MMe:  aad  in  case  of  a  change  of  partners  in 
If  linB  or  thctrs,  the  guarantee  is  to  apply 
PtaoUttue  to  transactions  afterwards  bet  wei'n 
'  Sraa  as  change<l.  until  notifie<l  by  me  to 
•twtmy.  Yours,  res p<'ct fully. 

Susan  Lawrknce." 
'f'T  these  documents  advances  were  tna<le 
— itlcd;  and  for  the  transactions  within  six 
from  November  21.  1888,  nothing  was 

Mirard. 

At  tbe  expiration  of  the  six  months  the  credit 
nrnewed  bv  the  following  letter: 

•New  York.  June  12th.  1839. 
-  McCahnont  Brothers  &  Co.,  London: 
:   Whh  reference  to  our  letter  of  2l8t 


November  last,  opening  a  credit  on  your  good 
stdves,  favor  Messrs.  J.  &  A.  Lawrence  for 
£10.000.  to  be  drawn  within  six  months  from 
that  date,  and  which  expired  by  limitation  bust 
month.  We  hereby  renew  the  same  for  a  like 
period  from  the  date  hereof,  and  under  the 
same  stipulations,  with  tliis  proviso,  that  the 
bills  be  drawn  by,  or  in  favor  of  parties  per- 
manently resident  in  Europe;  and  if  made  from 
the  continent,  they  be  made  at  the  customary 
dale,  say  three  mouths. 

We  remain,  &c.. 

John  Gihon  &  Co." 

In  the  counw!  of  the  trial  William  Davidson, 
again  called  by  the  plaintifT's  coun.sel.  was 
asked,  whether  at  the  lime  of  the  renewal  of 
the  credit  in  June,  1839,  a  conversation  took 
place  with  Mr.  Lawrence  respecting  the  appli- 
cation of  the  guaranty  to  it;  to  which  the  de- 
fendant's coimsel  objected;  but  the  judge  ad- 
mitted the  same,  to  show  the  nature  and  char- 
acter of  the  plaintifT  s  clahn  on  J.  &  A.  Law- 
rence, but  not  to  afTecl  the  ron.«4tniction  of  the 
guaranty:  to  which  the  defendant's  counsel 
excepted.  The  witness  then  testified  that  Mr. 
Lawrence,  on  Uml  occasion,  called  on  him. 
and  asked  if  it  was  agreeable  for  witness'  firm 
to  continue  the  credit  for  £10.000.  Witness 
replied  that  he  ha<i  no  objection  to  continue  it 
on  the  same  terms  as  before;  stating  that  it  was 
to  be  on  his  mother's  gtiamnly  attached  to  the 
previous  credit;  he  an8werc<l  that  he  did  not 
expect  it  on  any  other  terms,  or  without  the 
guaranty.  Witness  was  in  a  hurry,  and  said 
that  he  should  refer  to  it,  to  find  out  whether 
the  guaranty  wsis  for  a  particular  credit,  or 
was  a  continuing  guaranty.  *  Witness  [•431 
afterwards  referred  to  the  letter  of  guaranty, 
and  8ub8e<piently  drew  up  the  letter  conlinu 
ing  the  credit,  and  delivered  it  to  Mr.  J.  D. 
Lawrence,  and  exhibited  to  him  his  mother's 
letter;  he  reafl  it. 

The  plaintiffs'  counsel  then  offered  to  prove 
that  both  the  house  of  J.  Gihon  &  Co.,  and  J. 
A  A.  Lawrence  acted  upon  the  guaranty  as  a 
continuing  guaranty.  To  this  the  defendant's 
counsel  objected;  but  the  Judge  admitted  the 
evidence,  for  the  purfjosc  of  showing  that  both 
acted  upon  it  as  a  continuing  guaranty,  but 
not  to  vary  the  construction  of  the  guaranty 
itself;  to  whicli  the  defendant's  counsel  ex 
cepled.  The  witness  then  lestifle<l  that  Mr. 
Lawrence  and  he  both  agree<l  that  it  was  a 
continuing  guaranty,  and  as  such  no  new  let 
tcr  was  needed. 

Witness  testified  that  their  house  received 
sundrv  bills  receivable,  understood  and  n'pre- 
senle(f  to  be  business  paper,  not  at  maturity 
wlirn  received,  to  l)e  colleclrd  and  realized,  as 
far  as  they  could  do  it.  and  the  pnH-eeds  to  be 
remitted  to  the  plaintiffs  for  the  cre<lit.  It  was 
a  distinct  imderstanditig  bet  wren  witness'  firm 
and  J.  &  A.  Lawrence,  that  they  received  this 
paper  subject  to  its  encashment,  on  Ix-inir  paid 
at  maturity.  Witness  has  had  a  statement 
ma<le  of  the  proceeds  of  the  pajx-r  thus  de|><>s- 
itetl.  Witness'  firm  had  realized  frcmi  it.  and 
remitte<l  €1.309  10«.  6</.  The  amount  due  on 
the  plaintiffs'  said  account  with  J.  &  A.  Law- 
rence, crediting  those  remittances,  and  charging 
interest  to  the  third  day  of  May.  instant,  is 
€9.712  11«.  4rf.— amounting  in  clollars.  at  iM.85 
to  the  pound  sterling,  to  $47,10.').95. 
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On  the  28th  June,  1839.  this  letter  was  re- 
ceived by  Mr.  A.  T.  Lawrence,  being  still  in 
England.'  and  forwarded  with  the  foUowing 
letter  from  bim»clf : 

"  Nottingham,  June  28, 
Messrs.  McCalraont  Bros.  &  Co. 

Dear  Sirs:  By  tbe  Steamer  "Great  West- 
ern." I  have  received  a  lelter  of  credit  for 
£10,000.  granted  to  our  house  by  your  friends 
Messrs.  J.  Qihon  &  Co.,  on  your  house,  which 
I  now  hand  you  inclosed.  £5,000  of  the  same 
I  wish  you  to  hold  subjert  to  the  drafts  of 
Messrs.  Jones,  Gibson  &  Ord,  of  Manchester, 
drawn  at  stich  times  and  for  snch  amounts  as 
they  may  deem  proper.  TIic  balance  3'ou  will 
holU  subject  to  mj  draft,  or  the  drafts  of  such 
wrtiet  M  I  tatj  advise  at  the  time  of  their 
amwing.      I  am,  gent.,  your  ob't.  serv't. 

A.  T.  Lawrskce." 

It  Ib  understood,  of  course,  in  case  of  your 
432*]  confirming  the  above  *nanied  ciedil, 
that  the  remittance  to  meet  the  drafts  drawn 
asaiost  it  shall  he  in  such  bills  as  are  appfoved 
of  by  your  friends  in  New  York. 

On  tho  5tb  of  July.  1839.  the  rrrpipt  of  the 
above  was  acknowledged  by  the  following  lelter 
addressed  to  the  house  in  New  Toric: 

"  LoNi>ON,  5th  July.  IJ^Q. 
Messrs.  J.  &  A.  Lawrence,  Itew  York: 

Gent:  Your  favors  of  6th  and  S4th  May  were 
duly  received  \vitb  their  inelosed  remiltanees, 
which  you  will  find  at  your  credit  in  the  an- 
nexed statement  of  yonraccount  current  to  80th 
ulto. 

This  account  we  hope  you  will  find  correct, 
and  the  bills  about  coming  due  will,  we  doubt 
not.  have  your  usual  attention. 

The  further  credit  for  £10.000  on  your  ac- 
count opened  by  Measre.  J.  Qihon  &  Co.,  we 
have  confirmed  to  your  Mr.  A.  Lawrence,  on 
the  understanding  that  it  is  to  be  mot  by  re- 
mittances from  New  York,  satisfactoiy  to  J. 
Oihon  &  Co. 

We  are  gent.,  your  most  obd't  serv't, 

mcCaucout  BRoe.  A  Co.** 

Upon  this  credit  J.  &  A.  Lawrence  drew 
several  drafts  in  the  months  of  J  uly  and  August, 
1889. 

On  tlie  31  Kt  of  Oelober.  If^HO.  J.  it  A.  Law- 
rence addrej>«ed  the  following  letter  to  the 
London  bankers: 

"Nkw  York,  31st  Oct.,  1880. 
Messrs.  McCalmont  Bros.  i&  Co.,  Loudon: 

Gent:  We  were  in  hOT>e8  thai  we  should  have 
boon  enabled,  ere  thi.^  u>  h;^-.  made  you  a  re- 
mittance to  meet  your  accepUuces  for  our  ac- 
oount,  due  ISth  and  I9th  Nov. ,  but  such  b  the 
state  of  our  money  market  lliMf  it  is  almost  im 
possible  to  get  money  at  an\'  rate,  'i'he  best  of 
our  commercial  paper  is  off(M(  (l  fn-ely  at  three 
and  four  pf-r  cent,  per  moutli  discotint;  and 
owing  to  ibe  deranged  state  of  our  internal  ex- 
chan^c!«,  it  is  impossible  to  collect  amounts  due 

ill  niher  cities.  e.\cept  at  a  rtiinnus  rate.  E.x 
ciiuuv'e  on  Flnltiddphia,  uuly  UO  mUtMi  fiuiu 
this,  is  15  per  cent  afaoount  to-day.  Under  all 
these  circunistancfM.  \v(«  have  to  beg  a  little  in- 
dulgence oij  your  part.  We  shall  remit  you  tbe 
moment  it  is  in  our  power.  We  have  oifered 
your  friends,  Messrs.  John  Gilion  Co.,  to 
place  our  business  paper  in  their  hands  in  set- 
tlementp  but  th^  nave  declined  at  present. 
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Browns  and  other  bankers  arc  ^^ettlingin  tliia 
way.         We  are  gent  n,  respV,  &c. . 

J.  &  Lawubhcb." 
•On  the  24th  of  January,  1840,  Mc-  [•4(i'S 
Calmont  Brothers  &  Co.  transmitted  thdr  ac- 
count current  to  the  Messrs.  Lawrence,  the  re- 
ceipt of  which  was  acimowledged  Id  the  M- 
lowing  letter: 

•'New  York.  May  80.  im. 

Messrs.  McCalmont  Bros.     Co.,  London- 

Gent:  Your  favor  of  24th  January  came  duly 
to  hand.inclosingyour  accoimt  current  with  w< 
to  3l8l  DerenilH'f  hist.  8howir)<:;  lialance  due* 
you  on  that  day  of  .4:10,349  ti*.  5rf. — say  \i  n 
thousand  three  hundred  and  forU'-nine  poumia 
H».  5rf.  which  we  find  cnrrrrt.  On  IStb  March 
last,  we  made  a  pavmeut  on  vour  account  to 
Messrs.  J.  Qihon  &  Co.,  of  ^11.822.26— J^ay 
eleven  thousand  cj£jht  hundred  and  twenty-twa 
26  lUO  dollars. for  which  we  have  their  acknowl- 
edgment as  your  agents. 

BespectjCully.  your  obd't  serv't. 

J,  &  A.  Lawrexck.  " 
On  the  2»th  of  May,  1840,  John  G\hon  &  Co. 
addressed  the  following  letter  to  Susan  Law* 
rence  * 

"  New  Yon,  May  S9th,  IMO. 

Mrs,  Susan  Lawrence: 

Madam:  We  inclose  on  behalf  of  Messrs, 
McCalmont,  Bros.  &  Co.,  a  copy  of  tbe  ac- 
count of  Messrs.  J.  &  A.  Lawrence  with  themj 
showing  a  balance  due  of  £10,849  8«.  Sd.— 
say  ten  thou  -  unl  t!in-e  hundred  and  forty-nint: 
pounds  eight  shilling  and  five  pence  sterliog.ai: 
first  January  last,  -mth  Interest.  Hiese  gentle 
men  not  having  fulfilled  their  enpiiremt-nts  tc 
re  imburse  this  account,  we  claim  payment  oi 
you  under  your  guarantee  to  Menrs.  McCUi 
mont.  Bros.  &  Co. 

liespectfully,  youn,       J.  Qibox  &  Co.. 
Agents  of  MeCalmont  Bros.  A  Co. .  of  London. ' 

Id  July,  1840,  an  action  of  trespass  on  thv 
ca.«e  was  brought  in  the  Circuit  Court  by  Mc 
Calmont  Brothers  &  Co.,  against  Susan  Lnw 
renoe  upon  the  guaranty;  who  pleaded  tin 
genrral  issue. 

Evidence  was  given  by  the  plaiutiff,  up*  a 
the  trial,  to  sustain  the  above  facts.  The  de 
fendant  offered  evidence  that  sundrj'  notes  w  en 
deposited  in  the  hands  of  John  Gibon  &  tJo.. 
by  J.  A.  A.  Lawrence  for  collection,  and  tha 
due  not  if  f  r  f  their  not  In-ing  paid  Wiaiiot  ^Vd 
to  them  and  lo  iSusan  Lawrence. 

The  counsel  for  the  defendant  tlwii  adced  iIm 
court  to  charge  tlic  jury  upon  the  points  of  lav 
arising  in  the  case,  as  follows,  viz. : 

1st.  That  the  said  credit  of  81st  Noveni 
Ikt.  183^.  if  a  standing  and  continuing  crali 
duiinj.r  the  six  mouths. 

•2d.  That  defendant's  guaranty  of  r*4^ 
17th  December.  1838,  is  confined  totheaai^ 
credit,  both  tu*  to  iirue  and  amount. 

8d.  That  the  acceptances  and  claims  of  ih 
plainfilTs  denuuided  in  iheir  declaratii^u  in  Ihi 
•-uit,  are  not  covered  by  llic  guaraiily  of  tb' 
defendant  aforesaid, 

A  That  the  new  credit  aforesaid  of  tli<^  lit] 
of  June,  1889,  is  not  a  continuance  or  repi  ti 
ti(»n  of  tho  first  credit,  hot  a  departure  from  ii 
and  is  not  covered  by  or  eminraced  in  the  d< 
fendanl's  saki  guaranty. 

Gth.  That  the  nominal  consideration  of  ou 
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doDar,  and  tlio  pn^t  roirfHicnxtion  stated  in 
<jbfeod&Dt'H  Wild  guuruuty.  or  uoi,  nor  i.s  either 
of  tbem.  Rufflcient  to  sustain  tlic  said  piarunty. 

fith  Thai  the  evidence  that  the  said  J.  &  A. 
Lain  n:Qce  agreed  to  pvc  a  guaranty  at  the  lime 
aud  credit  ot  21st  Noveml^r,  1838,  was  ^iven. 
i»  not  sufficient  in  law  to  render  valid  the  con- 
sidt mtion  expressed  in  defendant's  said  guar- 
tcty.  or  to  suslain  the  naid  guaranty. 

Tih.  The  facts  being  aacertaiaed^'Uie  question 
whether  the  notice  given  to  the  defendant  by 
iht  pLdntiffs  of  the  fiiilure  of  the  said  J.  &  A. 
Lawrenoe  to  remit  to  cover  the  plaintiff's  ac- 
ctfUancea  was  reaaonable.  is  a  question  of  law, 

io<1  no  notice,  sufficient  in  law,  waS  Of 
fudi  Cailure  to  the  defendant. 

8th.  If  the  snfBdeiMnr  of  such  noUce  be  a 
question  exclusively  of  fact,  a  rcji^ionable  and 
•ttffident  notice  was  not  j^ven  to  her  of  such 
frilare  ot  J.  A  A.  Lawrence  to  remit  as  afore- 
Mid. 

Mh.  The  notes  received  by  the  plaintiffs, 
throogh  tbeir  agents  to  oolket,  ought,  when 
there  was  a  failure  of  payment,  to  have  Jicen 
regularly  protested,  and  due  notice  tiiereof 
nrred  on  the  defendant  and  J.  &  A.  I^wrence ; 
»nd.  on  failure  thereof,  a  credit  should  be  al> 
lowed  for  the  same. 

The  iudge  thereupon  chari^'cd  tiie  Jury,  that 

\h'^  plaintirTi'  were  not  precluded  from  recover- 
in::  under  ihe  guaranty  in  evidence  by  reiusou 
•f  any  supposed  waitt  Of  consideration  there- 
for; and  t  he  same  was  not  without  sufficient 
ortasideratitm. 

That  the  said  guaranty  of  the  17th  Decem- 
ber. IWi*.  was  not  limited  to  the  credit  of  No- 
Trmber  21.  1838.  but  was  a  standing  and  con- 
tiDQing  guaranty,  and  did  apply  to,  aud  was 
fuificient  to  embrace,  transactions  arising  after 
tile  said  credit  of  November,  1838.  wiw  expired. 

Thai  the  new  credit  of  June  12,  18:^9.  apd 
435*j  the  advances  aud  'transactions  under 
h.  were  not  in  law  without  the  scope  of  the 
naranty  of  December  17,  \S'<iS.  and  that  tlie 
yisiatiffs  were,  under  the  evidence,  entitled  to 
nrovcr  for  the  same  under  the  said  g:iutranty. 

Tl..»t  the  defendant  was  entitled  to  a  rea-sou 
shie  notice  of  the  default  of  the  principal 
iihloii.  to  enable  lier  to  take  measures  for  her 
irxlemuity  .  that  it  was  for  the  jury  to  consirler. 
mbeUnex  under  all  the  circumstances  in  evi- 
dsMs*  the  defendant  liad  not  liad  sodi  notice. 

That  as  to  the  notes  turned  over  by  tlie  prin- 
dpai  debtors  to  J.  Qihou  d&  Co.,  a«  the  same 
WHO  mmtHj  lodged  with  the  latter,  on  their 
engagement  that  the  proceeds  of  them,  when 
rrceived,  were  to  be  passed  to  their  crctlit.  the 
want  of  protest  of  any  such  notes  as  were  dis- 
bfiQOTed.  or  of  notice  thereof  to  the  sjiid  .1.  «.t 
A.  Lawrence  would  not  entitle  the  defend 
■ttl»ciMil9»the  pla{ntl&  with  the  amount  of 
mch  notoiy  or  lo  daim  a  deduction  for  that 

And  iHlll  that  charge  left  the  said  cause  to 
tlie  jury:  unto  which  charge,  and  to  the  refusal 
of  ihe  iud|fe  to  charge  otherwise,  and  as 
requeiSed  b|r  defendant  as  aforesaid,  the  de- 
fendanl's  counsel  then  and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintifTn 
lnr$47.1Oft.07. 

cause  was  argued  by  ^fr.  Wno<l  for  Uie 
pkiatill  in  error  (Susan  Lawrence),  and  was  to 
\i*nbtmwiflimbj^  Mmn,  Lordu^  Sergeant 


for  tlie  defendants  in  error:  but  after  }f7:  ly>rd 
had  liiiished  his  argument,  the  court  declined 
heiiring  further  counsel  on  that  aide.  Mr.  Wood 
replied;  and  his  two  arguments  are  consoli- 
dated. 

aVr.  WihhI  made  the  following  points: 

1.  Supposing  the  defendants' guaranty  might 
extend  to  a  new  continuing  credit,  it  did  not 
cover  the  credit  of  June  12.  1839,  there  iH'iti'j:  a 
variance  from  the  first,  in  requiring  a  pennanent 
resident  in  Europe  to  draw  or  indorse  the  bills 
to  l)c  accepted,  and  in  requiring  the  biUs.  if 
drawn  from  the  contiuent,  to  be  drawn  at  three 
months. 

2.  These  variances  miL'ht  have  impaired  the 
means  of  J.  &  A.  Lawrence  to  meet  their  pay- 
ments, and  thtuT  increased  the  risk  of  the  de- 
fendant. 

8.  But  whether  the  variances  were  detrimental 
or  not,  they  so  changed  the  terms  of  ^  credit 
a'>  to  put  it  without  the  scope  of  the  guarantee, 
and  to  warrant  tlie  defendant  in  saying  nonAotf 
in  fo'dera  wni,  and  the  diai^  was  in  this  par- 
ticular  f-ronooas. 

4.  The  credit,  or  letter  of  credit  of  t  ic  21st 
November.  1838.  is  the  exclusive  sub-  r*436 
jcct  matter  of  the  guaranty  of  the  defendant 
below,  declared  upon,  and  said  guaranty  does 
not  extMid  to  any  future  or  other  credit  Be- 
cause, 

1st.  It  recites  such  credit  as  the  subject  mat- 
ter to  be  covered  by  it. 

2d.  It  sfuanjnties  the  fulfillment  l)y  J.  &  A. 
Lawrence  of  their  aijreeinculs  uiude  and  to  be 
made  for  re-imbur<-ing  the  payments  assumed 
by  the  plaintiffs  below,  under  that  and  no  other 
credit. 

8d.  Said  credit  being  a  continuing  cre<iit  for 
six  months,  and  extending  to  renewals  within 
that  period,  the  guaranty  is  satisfied,  as  a 
standing  and  continuing 4me,  by  conflni&g  it  lo 
that  credit  alone. 

4th.  The  provision  in  the  guaranty  that  it  is 
t^)  stand  and  ( oiiiinue  without  uoticeof  engage- 
ments and  advances,  and  notwithstanding  a 
change  of  partners  In  the  plalntitrs  firm,  was 
dc*i:,'n(  d.  not  to  e.vtend  the  guaranty  lK?yond 
the  tirst  credit,  but  to  modify  it  as  a  continu- 
ing guaranty,  by  dispensing  with  some  of  the 
qualities  of  such  a  ffuaranly. 

5lli.  This  satisfies  the  language  of  the  guar- 
anty without  extending  by  a  forced  construc- 
tion the  credit  beyond  the  original  six  months. 

6th.  The  judge  erreil.  therefore,  in  inferring 
and  charging  that  said  guaranty  was  not  con- 
fined to  the  first  credit,  because  it  was  a  Stand- 


nty. 


ing  and  continuing  guara 

5.  There  is  no  valMl  consideration  to  support 

this  guaranty.  Because. 

Isi.  Hy  I  lie  law  of  New  York  the  considera- 
tion uMis;  )>e  8ul)stantial,  and  be  set  forth  lo 
the  written  instrument  of  guaranty. 

2d.  Of  the  considerations  expressed  in  thia 
instrument,  one  is  nominal  and  the  other  past, 
and  without  any  previous  request  on  the  part 
ot  the  defendant,  either  proved  or  set  fortlr  ia 
the  in«<triitiicnt. 

Hd.  If  the  evidence  to  show  the  consideration 
nominal  wjw  nc»t  conclusive,  it  shouhl  have  been 
left  to  the  jury  to  pass  upon. 

6.  There  was  a  total  failure  to  prove  a  rea- 
sonable notice  by  the  plaintiffs  to  the  defendant 
of  the  fidlure  of  J.  &  A.  Lawrence  to  remit. 

8S» 
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ADcl  the  Justice  erred  in  leaving  it  to  the  jury  to 
inftr  sQch  ntaUx.  Because. 

1st.  The  reason, if  (If  ncsH  of  the  notice  wlien- 
the  facts  are  ttsccriained,  is  a  question  of  law 
and  the  court  should  have  chnrfed  the  Juiy 
that  the  notice  shown  was,  ia  pointof  law,  ua- 
reaiiODable. 

2d.  Supposing  it  a  question  of  fact,  the  ver* 
dirt  wnv.  iu  this  paiticuiar,  without«videDOe  to 

si]])p<>rt  It. 

7.  riic  justice  erred  to  charging  the  juiT  that 
437*1 &  A.  Lawronrc  *were  not  entitled  to 
noiit  e  of  the  di^liouor  of  the  notes  lodged  with 
the  phiintifTs  or  their  agents,  and  by  them  re- 
ceived for  collection. 

a.  The  judgment  being  erroneous  io  the  aljove 
and  oth(!r  imrticulars,  ought  td  be  reversed. 

J/r.  \V(mhI  then  stated  that  the  fii-st  and  main 
cround  relied  upon  for  reversing  the  judgment 
below,  was  the  variance  l)etween  the  first  and 
second  credit,  which  took  tlie  second  out  of  the 
ftcopc  of  liie  guaranty.  This  ground  assumes 
thai  the  first  cre<lit  is  confined  lo  one  transjic- 
tion  of  £10.000.  and  covers  assumptions  only  to 
Ihnt  amount. 

Tiii'i  guaranty  consists  of  two  parts.  The 
first  part  is  clotrly  confined  to  the  lirst  credit, 
and  doeR  not  authorlKe  any  change  in  the  mode 
of  en  (lit.  Ti  n'i  it("i  tluit  frcdit,  and  guaranties 
the  re  imbursement  of  the  plaintiffs  below  uiyler 
such  credit,  meaning  that  credit. 

The  second  part  of  \hc  ^rnaranty  provides 
that  it  shall  be  standing  and  continuing.  This, 
of  course,  upon  the  above  aasumption.  extends 
it  to  fiiturn  and  other  credits.  But  the  general 
rule  in,  that  where  a  party  guaranties  a  dealing 
and  then  provides  for  the  guaranty  to  continue, 
it  extends  to  other  dealings  only  of  tlie  Ramc 
kind  and  character.  Any  varianci'  is  fatal. 
(Jiuiutel  V,  Perh'na.  1  Mason.  368:  Ltnlhtm  v. 
Simond,  3  Caines'  Oves  in  Error.  1 :  WaUh  v. 
Jinmic.  10  Johnt..  Kep.,  189;  1  B.  &  P..  84; 
Hunt  V.  Smith,  17  Wend.,  ITO.) 

The  following  ra<!f«?  are  more  particularly  in 
point,  as  they  show  a  variance  in  paper  and 
credit.  {Dobbimv.  Bradley,  17  ^^  end  .  422; 
EdimndjiUmv.  Z)niA^.  5  Peters,  (387,0:;!);  II'>fv. 
Hfidley.  ."5  Hing.,  M;  CampbeU  v.  French,  6 Term 
Hep.,  200;  Barwtme  v.  Bemut,  8  Campb.  N, 
P.  221.1 

These  cases  fully  show  that  the  variance.even 
when  supposed  to  be  beneflchil.  takes  the  case 
out  <»f  the  guaranty. 

The  requirements  in  the  second  credit  of  a 
permanent  drawer  or  mdorser  in  Europe  was 
material.  It  subjected  J.  &  A.  Lawrence  to  the 
necewriiy  of  giving  a  premium  or  reciprocat- 
mg'the  favor.  Ii  the  person  of  whom  they 
bought  should  draw  or  indorse,  he  must  guar- 
anty to  the  bank  out  of  which  tlm money  should 
bf  rni«-ed  The  sr)lven(  y  of  tlie  jilaintiffs  below. 

The  extension  of  tlie  credit  on  bills  frmn  the 
oontlnent  to  fonr  months  Instead  of  three,  to 
which  they  were  restricted  in  tlie  seeond  credit 
straightened  their  operations.  It  is  no  answer  to 
aav'tbat  no  such  !>a per  was  made  under  the  sec- 
ond rredit.  It  was  a  part  of  that  contract  of 
4.'58*J  *credit  and  varied  from  the  lirsi,  ami, 
as  such,  it  took  the  case  out  of  the  guaranty. 
This  very  variance  may  have  ransen  .1.  A-  .\. 
i,.awrfnce  to  withdraw  tluir  (>(M>rations  from 
the  continent  and  confined  them  to  England, 
and  this  may  have  caused  their  failure. 

«8a 


But  it  it*  maintained  that  the  peculiar  lan- 
guage of  this  guaranty  takes  it  out  of  this  gen- 
eral rule  and  sjineiions  the  variance. 

In  the  first  part  of  the  guaranty,  xhe  stipu- 
lates that  J.  ^  A.  Lawrence  shall  fulfill  tlie 
agreements  they  have  madt  and  shall  make. 
Ac  This  is  relied  upon  as  sanctioning  the  va- 
riance. Assuming  that  this  authorises  not  only 
future  but  different  agreements,  ft  is  Tnnr)ifes*t 
it  can  have  no  such  result.  The  Hgrceuu  nts 
there  spoken  of  are  not  the  assumptions  of  tbe 
plaintiffs  below  which  are  guarantie<1.  hut  the 
arrangements  of  J.  &  A.  Lawrence  for  re-im- 
bursing  the  platetifft.  And  this  shows  tbe  whole 
fallacy  of  the  argument.  The  credit  of  2UI 
Noveinber  has  two  important  objects.  1st.  The 
acceptances,  assumptions,  and  advances  oo  the 
part  of  the  plaintiffs.  2d,  The  arrangements  on 
the  part  of  J.  A:  A.  Lawrence  for  re  imbursing 
them  on  account  of  such  advances.  The  above 
clause  in  the  guaranty  refers  to  the  latter  and 
not  the  former.  Of  course  it  does  not  author 
ize  a  change  in  the  former. 

In  the  next  place,  much  reliance  is  placed  on 
tlie  qualifying  language  in  the  second  part  of 
the  guaranty.  Here  i;  dispon.ses  with  a  notier 
to  her  from  the  plaintiffs  below  of  their  engage- 
ments and  advances  to  J.  ft  A.  Lawrence. 
Hence  it  i  inf'  rri  1  rh  it  tliere  may  bo  not  only 
new  but  dilferent  engagements  and  advances 
by  these  plaintiffs  from  those  embraced  to  the 
first  credit.  But  this  conclusion  is  entirely  too 
broad.  The  whole  object  of  the  provision  is 
not  to  vary  the  kind  of  engagements  and  ad- 
vance?!, btit  to  disp<'n.se  with  notice.  It  li  i  ^  een 
a  moot  point  whelhtr  there  ought  to  be  notice 
to  the  guarantor  of  new  transactions,  thousb 
now  settled  othtrwi  >  in  this  r  nurl.  Thecbar- 
acte»"  of  the  engagements  and  advances  is  not 
affected  at  all  by  this  qoalifyjnff  cisuse.  but  is 
left  subjected  to  the  geneml  niM  applicable  to 
a  guaranty  conlinuiug. 

Lastly,  the  clause  auiiiorizing  a  change  in 
the  flrn'is  is  relied  upon.  It  is  aifiicult  to  con 
ceive  how  this  provision  for  a  change  in  the 
firms  can  authorize  a  change  in  the  guaranty 
in  other  particulars.  The  guaranty  i?<  to  con 
tinue  and  apply  to  IransacUons  between  the 
firms  as  changed.  The  words  **  to  continue 
and  apply"  would  seem  to  convey  the  idea  that 
the  guaranty  is  to  continue  the  *'  same,"  except 
*so  far  as  modified  by  applying  it  to  the  [•439 
firms  as  changed.  A  vague  and  loose  construc- 
tion of  a  guaranty  under  the  pretense  of  liber- 
alizing it,  can  ordy  serve  to  involve  the  wlj<<[f 
subject  in  uncertainty.  A  change  in  a  firm, 
where  the  business  and  good  wtfl  continues, 
leaves  it  snhstantially  tljr  s.nih'  fiini.  The  rule 
that  a  continuing  guarantee  does  not  extend 
wliere  tilers  Is  a  oumire  to  the  firm,  shows  il» 

strength  of  the  principle,  which  can  ^(  irTiivtinil 
only  with  the  prospect  of  increasing  litigatioa. 

General  woras  in  an  instrument,  even  whew 
they  purport  to  confer  a  power  are  confined  to 
the  particular  subject.  ^.Hooy  v.  Smith,  1  Taunu, 
1147: 8 Wend..  494;  «  Bast,  507.) 

The  second  ground  relied  on  for  reversal  i*. 
that  the  guaranty  exleuded  onlv  to  ihe  creiiii 
of  the  diet  of  November,  1838.  This  depends 
upon  the  previo\w  <{uestion.  whether  that  credit 
wtiH  continuing,  or  wu.s  ctmfined  to  one  trans- 
action of  £10,000.  TheMtosrlfg  cases  are  re- 
lied upon  to  show  tbati»wti«^ntKi  u  i  u  l  r  i  ^t 
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for  Ihf  perifxl  of  §ix  months,  ntnl  if  f^o.  the  lan- 
mage  of  the  guaraniy  is  fully  sutiNticd  by  con- 
mtn^f  it  lotliat  one  credit.  There  was  ample 
time  to  have  n'p^'sted  the  trunfiiiotions  unaer 
Uiat  credit  m)  tw*  to  eovt-r  u  secoud  »um  of  £10,- 
W.  {MasoH  V.  PriteJuird,  12  East.  327;  Jierle 
▼.  ^ea$.  S  Campb.,  418;  Douiflati  B^fwld*, 
TPetere,  118.) 

In  the  third  place,  it  was  contended  that  the 
mtistdaation  was  insufficient  to  support  the 
guaraotj.  It  was  admitted  that  the  court  would 
Doi  make  new  bargains  for  the  parties,  how  ever 
iBequal  the  contracts  may  be.  But  the  rule 
rp>!iiiriD|Br  a  oonsideration  to  support  a  parol 

0  itrirt  rneans  a  subtantial  and  not  a  nominal 
qwiideration.  Two  shillings  and  sixpence 
wtKt  a  comidenttkiB,  prorlded  it  was  really 
IDT "ndKl  as  such;  but  if  desijjncd  to  lie  merely 
Bominai,  it  would  not  suffice.  One  dollar  ac- 
<wdiag  to  a  well  IcDown  nnfce,  H  generally 
tatertM  for  a  nomimil  consideration,  it  bcinc 
rjiliNMry  to  insert  it  in  cases  where  a  nominal 
touideration  will  anflloe.  and  tlMrefore  a  party 
9  not  csEtopjH'd  from  showing  it  was  nominal. 
Tberc  was  evidence  in  the  case  to  satisfy  the 
jvy  flMt  theeonsideraUoii  waa  Domlna],  and  It 
'  cciit  to  have  In't-n  left  to  the  jijry  to  pass  Upon. 
Tbe  credit  recite*!  in  the  guaranty  a.s  a  consid- 
fratiou  was  clearly  meant  to  be  the  credit  of 
li^-Jlsi  Xoveml»er,  which  wasaf1.ved  credit  for 

1  definite  period  already  established  by  con- 
met,  aad  no  other  credit  oziated  between  the 
forties.  It  wa**  therefore  a  part  consideration, 
n !  not  surtirient  to  support  the  guaranty. 

■>  (  <  ntriiots,  p.  12.) 
440*J     *The  plaintiffs  lielow  failed  to  give  to 
Uit  defendants  a  reasonable  notice  of  the  failure 
«f  J.  &  A.  Lawrence  tr)  remit,  triUeii failure oc- 
'■urred  in  Ortol)er,  1839;  notice  wan  eiven  on 
U-  29ih  of  May  following — she  livini;  with- 
r  a  few  minuter'  walk  of  their  agents. through 
aboro  the  whole  arraogemeDta  of  the  plaintiff 
were  effected. 
Tbe  reasonableness  of  the  time  when  the 
are  ascertained,  as  in  this  case,  is  a 
q:;».^ion  of  law.   There  was  nothing  to  be  left 
'  J  the  jury.    The  facts  werv  i  lt-ar,  and  the  no- 
tice given'  was  nuuUfeMly  unreasonable.  The 
mum  lodged  with  tbe  plaintiff  by  J.  A  A. 
Lawreiicr  :ls  <  olhit*Tal  security,  when  protested, 
tlwald  have  been  subjected  to  the  like  notice. 
1W  ''tfirlet**  notice  required  to  affect  an  in- 
^(tTMei  wa.*  not  necessary;  but  a  rea-somiblc  no 
lice  ought  to  have  been  given.   iPlUlip  v. 
tlVinnt.  918.) 
There-  was  nothing  in  the  relationship  be- 
tweca  the  defendant  below  and  J.  &  A.  Law* 
MMfhat  ihovld  dlqpeiiie  with  tlie  ordinary 
Kqnfmnents  of  th<-  law  in  regard  to  i^uaran- 
tie^  On  the  contrary,  that  relationship  sub- 
ker  the  more  fully  to  tliat  gpedet  of  in- 
^wncp  which  is  bnniirbt  to  bear  upon  those 
viio  ordioarily  go  surety  for  friends. 

Wi  court  has  heretofore  been  deeply  im- 
rr^e^wd  with  this  conaidecation.  (6  Peters, 
<5:c  »  Wheat..  (WO.) 

In  7  Crancb,  90,  the  oourt.  with  ChUfJuntict 
>f4nibiiil  a«  thrir  orirnn,  say:  "  It  is  the  duty 
<A  the  individual  who  contracts  with  oue  man 
OB  the  credit  of  OMither,  not  to  trutt  to  ambig* 
phr».s«'«  " 

Mr.  Lurd  then  addrcioted  the  court  in  an  ar- 
ttw  lidlowing  ie  n  brief: 


The  Lawrences  were  purcliascrs  in  English 
market  (not  on  continent)  and  wanted  credit 
there  to  pay.  Their  mother  gtuurantted :  guar 
anty  in  liW8;  postage;  preferences;  cre<nt  it 
induced;  inteudwl  lo  induce;  term.s  very  broad 
and  liberal.  Principle  of  construction;  original 
liability,  as  inducing  party  to  enter  into  tbe 
transaction. 

Law.    Decisions  of  this  court  complete. 

Construction.  Bell  v.  Bruen  (1  Howard, 
186),  Manran  v.  BuUu»  (16  Peters,  528).  Dvug- 
hix«  v  Ilt^nohU  (12  Peters.  499;  7  Peters,  132), 
Maifer\.  Isaac  (6  Mces.  &  Wels.,  612),  as  to 
otmitruction,  to  be  according  to  fair,  full  im- 
port of  terms,  without  forcing  a  construction. 

Notice,  not  requisite;  successive  advances 
under  a  general  engagement.   (19  Peters,  IHM.) 

Explanatory  circumstances  may  Ik?  shown. 
a  Howard.  186;  Lee  *v.  Diek,  10  Peters,  1*441 
498:  Brooht  v.  Haigh.  10  Adol.  A  Mm,  809, 
37  E.  (\  L.  R) 

CousideraUon.  (10  Adol.  &  £l.,.80O;  8  C. 
&  H.  Ph.  Ev.,  916;  9  Bing.  New  Casee,  877, 
Dntchinan  v.  Troth.) 

Notice  of  default.   (13  Peters.) 

Construction  of  papers.  Ckiaranty. 

* '  I  laving  a  credit  with  your  house. "  Words 
capable  of  embracing  past,  present,  and  future. 

"And  in  further  consideration  of  $1;"  r^ 
ceipt  acknowledged;  ref en  to  legality,  and  to 
nuikt-  effectual. 

-  - 1  engage  they  shall  fulfill  the  engagementa." 
Plural  words,  referring  to  eogagemenla  of  J. 

&  A.  Lawrence. 

*'  They  have  made  and  shall  make  with  you." 
"Have.''  refers  to  past;  "sliall,"  to  future. 

"For  meeting  and  re-imbursintr  the  pay- 
ments." Qunianty  for  payments. 

"Which  you  may  assume."  "May,"  Ixuh 
past  and  future  assumptions — not  "  .shall," 
future,  but  "  may,"  indefinite. 

"  Under  such*  credit."  Credit  with  your 
house;  whatever  credit  will  embrace  "such" 
refers  to. 

"At  their  reouest."  That  refers  both  to 
past  and  future:  least  decisive  circumstance. 

"You  are  to  consider  this  a  standiiig  and 
continuing  guaranty."  Evidently  decisive  of 
its  character;  vitally  declrive. 

"  Without  necessity  of  your  appri.sing  me, 
from  time  to  time,  of  your  engagements  and 
advances  for  their  house."  Not  a  limitation; 
for  notice  of  sueeessive  advances  under  the 
same  credit  not  necessary;  an  amplification  or 
oonflrmatlon,  for  context  is  of  amplftude,  and 
notice  (if  renewals  might  be  needful. 

"From  time  to  time,"  could  not  refer  to 
drafts  und«r  the  one  credit,  all  of  which 
were  to  be  used  in  a  perio<l  of  si.x  months. 

"Of  your  engagements;  "  plaintiffs';  only 
one  engagement  under  the  letter  of  31st  of 
Nove  mber,  viz.  .to  honor  bUls  to  be  drawn,  hot 
the  word  is  plural. 

"  Advances."  By  letter  9l8tof  Noveml)er. 
no  a<lvance  was  to  be,  but  acceptances  covennl. 

"  And  in  case  of  a  change  of  partners." 

And  "  connecto  with  "  without." 

"Standing  guaranty  "  with  two  explana- 
tions, waiving  notice,  and  with  |)ermanency  of 
corporation. 

•"  Change  of  partners  in  your  firm  [*442 
or  theirs:"  not  shown  change  of  tirm  contem- 
plated in  dther;  ioch  double  change  not  to 
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bappeo  witbin  the  short  six  mouths;  evidonlly 
contemplated  renewal;  tbe  guanuity  fe  to 

tLpply  to  *' trnnsactions  aftcrtrards;  "  clearly, 
future  contemplation;  not  only  change  of 
flrma,  but  trannetkma  afterwards. 

"Until  notified  by  me  to  the  contrary." 
Not  only  ordinary  continuance  until  notice, 
but  audi  oratinuanoe  notwithataoding  change 
of  firm. 

If  DO  previous  letter  of  credit,  undoubtedly 
tbia  guaranty  would  have  covered  more  than 

one  cretlit. 

Is  there  anylLing  to  limit?  baid  Icltcr  of 
November  Ynniis.  Not  a  question  of  possible 
constnictioti  of  that  letter,  but  prol'iible.  Tf 
ahe  never  saw  the  letter  or  knew  of  il;  iiieu 
oonstniction  of  guaranty  as  if  no  letter.  If 
she  saw  the  letter  or  knew  it. 

"  A  credit  of  £10,0(X> — to  be  availed  in  six 
mootha— in  such  drafts,  &c. — against  actual 
shipments;  "  a  credit  for  goods  to  be  purchased; 
not  repeated  purchases  in  six  months  of  £10,- 
000 ;  the  amount  a  etrong  circumatance  to  qual- 
ify. 

**  In  such  drafts,"  &c.,  imports  amount  of 
all  drafts  to  £10»000;  tbia  is  the  natural  and 
fair  imports 

"  In  six  months.'*  Drafts  at  four  months; 

takes  oiu"  month  lo  buy  and  s^hip — in  i)r;ictice. 
took  the  whole  six  months;  on  notice  of  ship- 
ment, see  account,  time  to  sell  to  procure  bills 
to  covt  r.  Not  a  natural  construction  to  have 
this  credit  a  continuing  credit,  buppose  this 
letter  of  Slst  November  lodged  with  aNotting- 
ham  house. 

Not  a  continuing  ciedit;  no  contemplation  of 
continuous  dealing  expressed  on  this  letter. 
{^Tehme  v.  IJayden,  3  Barn.  &  Aid.,  593; 
Jivyerg  v.  Warner,  8  Johns.  R,,  119;  Whitney 
V.  Gitot,  24  Wendell,  84.)  The  action  of  the 
parlies  under  it;  the  Lawrence^  iHd  not  at- 
lempt  to  eke  it  out  by  drawiiie  anew,  although 
they  showed  that  they  wanted  a  new  credit. 

If  not  a  continuing  credit,  then  dearly  gnar 
anty  cannot  be  a  standing  and  coutinuiug 
guaranty  unless  it  oonlemphrtes  new  letters  <n 
credit. 

If  asked.  Why  leiler  to  six  months  if  guar- 
anty continuing?  Answer.  It  might  well  be- 
come inconvenient  for  Mc(.'alnioni  liros.  &  Co. 
to  renew  so  large  euKa^eoieuly  at  such  a  period. 

If  letter  of  21st  of  iMovember  is  a  continuing 
credit  for  six  months,  still  the  guaranQr  con- 
templates no  such  termination. 

1.  No  limitation  of  time  in  guaranty.  If 
intended,  it  would  have  been  expres^ — so 
much  expressed,  this  would  also  have  been  ex- 
presseil. 

443*]  *2.  Notice  of  engagements  and  ad- 
vances walved~-on1y  one  engag(?ment  of  Mc- 

Calmonl— no  advances  here  eoutemplated;  the 
acceptances  were  to  be  covered. 

"  At  their  requeftt,"  contemplates  a  future 
request  not  in  tlii.>*  U  tter  of  21-,t  November. 

d,  "  Engagements  the\'  liave  made  and  shall 
make,*'  cannot  be  saHsmd  if  confined  to  the 
previouF  tetter,  for  one  engagement  already 
made — no  plural,  no  future. 

4.  *'Pajnnents  you  may  assume,"  contem- 
plates rather  future  than  present— a  word  in- 
defloite.  to  embrace  both. 

5.  "  From  time  to  time,"  cannot  reasonably 
be  cut  down  to  six  noQllis;  or  rather  to  tbe 


short  time  for  the  new  drawing  of  bills,  t.  e., 
sixty  daja  after  the  first  dmftawere  drawn  and 

covered. 

6.  "Change  of  partners" — this  obviously 
contemptatea  a  continuance  bejpond  one  set  ot 
drafts. 

On  the  whole,  a  fair  reading  of  the  paper 
called  for  a  continuance  and  renewal  of  the 

credit. 

If  "continuing  and  standing  gtuuaaty " 
no  objection,  that  credit  not  rancfwed  nntU 
after  first  one  termhiated. 

The  reference  to  Uie  guaranty  did  not  ijsplv 
a  doubt  of  its  meaning,  but  the  contrary — h 
onlv  implied  carefulness  bjs  to  it.s  tfnri^ 

II.  No  want  of  consideration.  e>n  face  of 
petper.  dear  condderation  of  value.  OpeniDg 
the  paper,  is  there  want  of  coo'^idcration.  Can 
they  opcu  the  paper  for  this  purpose  at  law. 
it  is  vsilid  on  its  fac«.  It  is  like  a  sealed  bond, 
as  to  validity  on  it<»  face.  They  may  open  the 
paper  as  a  receipt  to  recover  the  consideration 
if  not  paid,  but  that  supposes  stipulation  valid 
on  our  part  so  as  to  give  them  title  to  the  con- 
sideration. Suppose  consideration,  instep  of 
$1  to  be  ^')0<l.  would  nonpayment  vitiate  ttie 

(Duiehman  v.  Troth,  o  Bing.  N. 
677;' 3  Ph.  Ev.,  C.  AH.,  216.  ntie  IM.) 
Like  bartran  and  8alo  of  lands;  why  not  iden 
tical?  The  consideration  there  and  here  ouiy 
to  give  form  of  law  to  intent  of  pnrtiea.  But 
the  letter  of  ?Oth  November,  delivered  on  thr 
promise  of  this  guaranty,  was  oonsideratioo. 
Adoption  of  previ  ona  promise.  (jftiMlrMst  v. 
Jhutrnc,  ?4  Wendell  R..  288.^ 

Again,  Suppose  paper  opened:  dofendaot 
must  show  actual  want  of  consideration,  so  HA 
not  to  intend  to  bind  Real  consideration :  th- 
promise  by  her  son.**,  on  which  defendant.*, 
acted,  she  mformed  and  confirmed  it.  Again, 
if  she  had  refused,  defendants'  agents  couid 
have  cotmtermandcd  and  have  pretested 
against  part  of  the  drafts.  Having  a  credit 
would  have  ceased. 

8.  ^Guaranty  supposed  twniinuing,  [*444 
or  no  need  of  tiUa  question.  If  conunuing, 
having  a  credit  renewed  was  full  considenitif  r 

III.  No  variance  iu  new  credit.  The  guar 
anty,  in  teims  of  amplest  kind;  allowed  of 
any  futun*  nirreemenis  with  J.  <fc  A.  Lawrence 
as  to  re  irnbursemenls,  either  for  shorter  or 
longer  credit  of  re-imbursemen  t  .  i  her  for  ri- 
imbursement  by  cash  or  bills;  for  anaalkr 
amounts,  for  narrower  terms. 

Again,  the  subject  guarantied  was  the  en 
gagemcnt  of  McCalmont  Bros.  &  Co.,  and  their 
payments.  Now.  if  credit  were  broader  ornot, 
but  bills  wt'ie  drawn  exactly  wilhia  tiM  flm 
credit,  those  ex^ngementa  guiiaranlied. 

But.  the  letter  Slat  November  oontemplatid 

no  druwinir  from  the  continent.  Not  pire-um.  1 
to  draw  except  at  customary  rate,  that  three 
months  (letter  Jan.  12).  but  bilia  nnder  eM 
credit  four  months;  showint:  no  bills  for  con 
lioenu  New  credit  allowed  bills  for  contfanrfU 
and  so  broader:  but  guanmty  not  brendi>s 
only  a'-k  to  rover  bills  within  old  ternvi  I' 
we  had  given  two  new  Letter^,  one.  for  coxiii- 
nent,  one  for  England,  no  freiMNitio  contend 
latter  not  •^)Vfre«l;  j.innn'v  U  not  ili.i; 
we  «!hall  give  the  widt$r  credit,  but  that  thtei 
I.awn  nces  shall  pay  the  bUls  wttfain  OSBi^ 
templation  of  the  parties. 

HoWASD 
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No  additional  securilv  called  for.  AgJiin, 
tk  stipuUtion  as  to  putfea  permanently  resid- 
h-i.&e.  Tt\U  declaratory  only:  just  as  thf' 
bilk  ander  tlie  credit  of  ffovemlwr  21;  it  wa."^ 
optkwd  with  us,  tad  not  insistod  on  ;  it  was 


The  letter  of  credit  vivas  delivered  on  Mr. 
Lawrence's  proposal  of  his  mother's  (the  pi  a  in  t- 
i*T  in  error's)  sfTiirify  for  the  crenltt.  On  the 
iiih  of  December,  ia38,  Mrs,  Lawrence 
the  following  guaran^: 


gave 


r^^liently  to  guanl  nirninst  nn  abuse  of  the ,  ".jitassrs.  McCalmont  Bmthpr?  iS:  Co.,  London: 
credit  in  lliia  country  ;  ii  was  merely  expressing  |  (jeut. :  In  consideration  of  Messrs.  J.  &  A, 
(to  pufftooa  undemanding  of  the  parties  as  it  |  Lawrence  having  a  credit  with  your  house, 
uni  been  artt'i  on     It  did  not  and  could  not  i  further  consideration  of  one  dollar 

rrejudice  the  i.awrunces  or  defendants;  they  j  ♦paid  me  by  yourselves,  receipt  of  [*44:ti 
were  to  draw,  to  pay  for  c  mkIs  to  be  bought  in  which  I  hereby' acknowledge,  I  engage  to  TOtt 
Eaicland;  the  new  letter  fully  allows  this,  ^  .  thnt  they  shall  fulfill  the  pnjjnirf-ments  they 
IV.  Notice  of  default.  J.  D.  Lawrence  fu  i  have  made  and  shall  make  wiiii  you,  for  meet* 
o>un.  son  of  defen^t,  living  with  her,  unit  te-imburaing  the  payments  which  you 

fi  in^t  rr^s  to  large  amount.  If  any  damage  may  assume  under  such  credit  at  their  request; 
Mtuitlly,  ihey  knew,  wedidnot.  If  examined,  together  with  your  charges,  and  1  guaranty 
IhaTc'shown  ability  to  provide.  Notice,  first  from  all  payments  and  ^unages  ay  reason 
ratrr-h  to  dve  surety  noti(^  before  suit:  sub-  ©f  their  default. 


xN^ueiiLly  applied  for  purpose  of  giving  him 
•pportunity  to  get  indemnity.  Look  to  sub- 
•UDce.  not  like  notice  on  a  draft.  The  court 
!•  >!il  jury  object  of  this  notice ;  left  them  to  say 
l' notice  was  there.  Actual  notice  of  li  tn  ind 
*is  proved ;  knowledge  in  season  for  indemnity 
WM  clearly  submittal  to  jury  and  found  by 
Ikm. 

V.  Want  of  protest.  The  not^  turned 
«s«f,  were  turnea  over  not  as  negotiated,  but 
ie  -^^ited:  like  notes  in  a  hfink  for  collection. 
445* j  *Not  a  conditional  payment.  No  lia- 
bility sought  agftfnst  J,  &  A.  Lawrence  as  in 
4,,T^  ry     \\  v  holfi  cTihjeot  to  enca.<?hment.  to 


You  are  to  consider  this  a  standing  and  con- 
tinuing gliaraoly  without  the  necessity  of  your 
apprising  me,  from  time  to  time,  of  your 
engagements  aud  jul vances  for  their  house; 
and  m  case  of  a  change  of  partners  in  your 
firm  or  tlieirs.  the  guaranty  is  to  apply  and 
continue  to  transactions  arterwards  between 
the  firms  as  changed,  until  notified  by  me  to 
the  contrary.        Yours,  respectfully, 

StiaAH  Lawrkhce.** 

Under  these  documents.  McCalmont  Broth- 
ers it  Co..  made  the  stipulated  advances,  which 
were  re{>!iid;  and  on  the  Iniabactions  included 
,   - ,       ,  , ,  ;  within  Jlie  six  mouths  from  2l8t  of  XovemlK*r, 

be  a>Ue(Aed  and  realized  as  far  as  they  could  |         noxhiw^  ho-s  been  elai.ned  In'  the  Loudon 


4o  ft,  and  the  proceeds  to  be  remitted  to  plaint 
for  tliC  credit.  Distinct  understanding 
Utai  they  received  this  paper  subject  to  its 
«acMihinBot.  on  being  paio  at  maturity.  Here 
Lir"  Iv  :i  qnection  of  onus;  wen?  plaiTiti{T> 
uader  the  technical  obligation  to  notify  J .  A.  A. 
Livrcnoe.  who  had  already  failed  ?  Evidently 
I  niere  deposit  for  collectioo,  not  a  negotiation 
m  wav  of  business. 


Mr.  JustiM  firOKT  delivered  the  opinion  of 

ti*  court: 

This  is  a  writ  of  error  to  the  Circuit  Ooort  for 
Iht  Southern  Distrtet  of  New  York. 

On  the  21 81  of  November.  1838,  J.  &  A, 
LAwreiK-i'  <4itaincd  from  the  airents  (Messi-s. 
Gihon  &  Co.),  at  New  York,  of  McCalmont 
firrjihers  «fc  Co.,  of  London,  the  following  let- 
ter ef  lavidlt: 

"  New  York,  aist  Nov.,  1888. 
M»«n.  McCalmont  Brothers  &  Co.,  Loudon.  ^^^^^  .v.**.  v.v«. 

G^tA.  :  W.-  have  ^^ranted  to  Messrs.  J.  &  A.  i  ^"JJy/'^f  jyjg"^"^;^;;;  f^^^^ 
Uwreoce.  of  this  City,  a  credit  with  you  of 


house.  About  the  <ixpiratiou  of  the  six  mouths, 
Mr.  Lawrence  (one  of  the  Ann  of  J.  &  A. 
Luwrenee)  ;U  New  York  enlled  on  ihc  agents 
of  ^IcCalinoiit  Brolliei-b  Co.,  and  aske^l  if  it 
WHS  atM-eeiilile  for  the  agents  to  continue  the 
credit  for  £10,000.  The  reply  of  one  of  the 
agents  was,  that  there  was  no  obiection  to  con- 
tinue it  on  the  same  terms  as  before,  stating 
that  it  was  to  be  on  the  mother's  guaranty 
attached  to  the  previous  cretlit.  Mr,  Lawrence 
then  answered  thut  lie  did  not  expet  t  it  on  any 
other  terms,  or  without  the  guaranty.  The 
agent  then  wished  time  to  examine  whether 
the  guaranty  was  for  a  particular  credit,  or 
was  a  continuing  guaranty;  aud  having  re- 
ferred to  the  letter  of  guaranty,  they  drew  up 
i  aud  delivered  to  Mr.  Lawrence  a  .-eeond  letter 
of  credit  (Mr.  I<awrcnce  and  I  he  ageniH  both 
agreeing  that  it  was  a  continuing  guaranty, 
and  as  such  no  new  letter  was  nccaed  from  the 
mother).    The  second  letter  of  credit,  dated 


aO.OOO.  say  ten  thousand  pounds  sterlinK.  to 
availed  of  witliin  >i\  numtli  ^  from  this  time, 
a  picb  diafts  as  they  may  direct,  at  four 
SHu^  date,  against  actual  ddpnients  of 
rr-jds  for  their  account,  and  coming  to  their 
»>irlrc»8:  said  goods  to  be  forwarded  through 
•  on  or  your  aji^nts. 

Thr  lilMjve  credit  is  granted  und(rr  their 
r^gmfmnwni  Ui  oovev  youT  acceptances  before 
maturity,  by  direct  remittances  from  this 
*T>antry  of  aV;>rnvf  fl  nixly  day  bills — seconds 
id  esdkuuK  to  be  handed  to  us  for  transmission 
lo  yHTYoa  an  to  charga  one  per  cent,  com- 
mianon  on  the  amount  accepted,  and  to  kee|> 
U*e  account  at  five  per  cent,  interest  per  an- 
vam.     W«  ave.  genti.,  joar  obt.  st. , 

JoRM  QmoR  &  Co." 


'•New  York,  June  12th,  183«. 
Messrs,  McCalmont  Brothers  &  Co.,  London: 
Gent. :  With  reference  to  our  letter  of  2l8t 
Noveml)er  last,  opening  a  credit  on  your  good 
selves,  favor  Messrs.  J.  ^  A.  Lawrence  for 
£10.000.  to  be  drawn  within  six  months  from 
that  dale,  and  which  exj>ired  by  liniitalion 
last  month.  We  iierebv  renew  the  same  for  a 
like  period  from  the  date  hereof,  and  under 
the  same  stipulations,  *with  this  pro-  [*447 
viso,  tluit  the  bills  be  drawn  b^,  or  in  favor  of 
parti(»  permanently  resident  m  Europe;  and 
if  made  from  the  continent,  ihey  be  made  at 
the  cu&tomary  date,  say  three  montlis. 
We  remain,  Ac.,  John  Oraov  A  Co." 
Under  this  second  letter  of  credit  bills  were 
drawn  and  paid  by  McCalmont  Brothers  & 
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Co.,  to  an  amouai  exctedintr  in  the  whole  the 
£ia.000  rtipniated  for.  •  'Ylw  bills  l)em^  all 
drawn  at  four  months.  The  tinii  of  J.  x  A. 
Lawrence  not  huving  made  any  remittances  to 
pay  tbe  new  advaiu-iH.  and  flrm  faATini;  failed, 
the  fiL^onta  of  the  London  houHe  on  the  29th 
day  of  May,  IbiO,  juidrcsscd  the  following  let- 
ter to  Mn,  Suaan  Lawrence,  gfying  her  notice 
of  the  nonpayment  of  the  advanoea. 

"liBW  YoBK,  May  fl9th,  1840. 
lira.  Swan  Lawrence t 

Madam:  We  incloJ+t'  on  T)ohalf  of  Mpssrs. 
McCalmont  Bros.  &  Co.,  a  copy  of  the  account 
of  Messrs.  J.  A  A.  Lawrence  with  them,  show- 
ing a  balunct'  due  of  C10.y40  Si  .V  —  «:iy  ti  n 
thousand  three  hundred  and  furty-oine  pounds, 
eight  shillings  and  Ave  pence  sterling,  on  first 
January  last,  with  interest.  Thefie  gentlemen 
not  having  fultiUed  their  engagements  to  re- 
Imburse  wis  account,  we  claim  payment  of 
you  under  your  guaranty  to  Messrs,  McCal- 
mont Bros.  iV:  Oomptfiny. 

Reipecifully,  vours,  '     J.  Giqon  &  Co." 
Agents  of  McOumont  Bnxk  &  Co.»  of  London. 

She  declining  to  pay  the  deficit,  the  present 
action  of  (u»ump*U  was  brought  against  her  to 
enforce  the  payment.  At  the  tml  upon  the 
general  i'^'^ue.  in  addition  to  the  facts  already 
Stated,  it  was  in  evidence  that  during  the  whole 
period  of  these  transactions,  Mrs.  Lawrence 
resided  at  Brooklyn  (New  York),  in  the  same 
house  with  her  sons,  J.  and  A.  Lawrence.  There 
was  also  evidtnce  in  the  cause  to  show  that 
McCalmont  Rrotbers  &  Co.  hud.  hy  their 
agents,  certain  notes  belonging  to  the  tirra  of 
JT&  A.  Lawrence,  and  indorsed  by  the  firm 
for  collection,  and  tlie  proceeds  when  received 
were  to  be  applied  towards  the  liquidation  of 
the  debt  due  to  the  London  house,  subject  ta 
their  encashment  on  being  paid  at  mnturitv. 
under  which  the  sum  of  £1.309  16«.  ^l.  hi'ui 
been  realized.  The  notes  thus  deposited  for 
collection,  which  were  (ii?-honored  at  maturity, 
were  protested  accordingly,  and  the  original 

SlalntuTs  offered  the  protests  and  notices  to  J. 
;  A.  Lawrence  of  the  dishonor  in  evidence, 
but  the  evidence  as  to  nome  of  the  noticua  was 
4t48*]  *nol  full.  Much  other  evidence  was 
given  at  the  trial,  which,  however,  it  is  not 
necessary  to  state. 

The  counsel  for  Mrs.  Lawrence  then  asked 
the  court  to  charge  the  jury  as  follows: 

Ist.  That  the  said  credit  of  21st  Nov^ber, 
18:38.  is  a  standing  and  continuing  credit  dur- 
ing the  six  months, 

m.  That  defendant's  goaruity  of  17th  Oe- 
cemlxT.  18-^,  '>  confined  to  the  s^d  credit, 
both  as  to  time  and  amount. 

M.  That  tiie  aoceptanoes  and  chdms  of  the 
plaintiffs  demanded  in  their  declaration  in  this 
suit  are  not  covered  by  the  guaranty  of  the 
defendant  aforeeaid. 

4th.  That  the  new  credit  aforesaid  of  the 
19th  of  June.  Ib89.  is  not  a  continuance  or 
repetition  <tf  the  first  credit,  but  a  departure 
from  it,  and  is  not  covered  by  or  embraced  in 
the  defendant's  said  guaranty. 

5th.  That  the  non&al  consideration  of  one 
dollar,  and  the  past  con^i  l mtion  stated  in 
defendant's  said  guaranty,  are  not,  nor  is 
flitliw  of  them,  BtuBdent  to  iUbtaln  tbe  said 
guaranQr. 

»a4 


6th.  That  the  evidence  that  the  said  J.  &  A. 
Lawrence  agreed  to  give  a  guaranty  at  the 
time  said  credit  of  2lsl  November,  1888.  wis 
given,  is  not  8udici(-nt  in  law  to  render  vahd 
the  coneidenUion  e.xpre.s.sKl  in  defendbntHi  said 
guaranty,  or  to  wu'^tnin  the  said  gnaranty. 

7th.  I'hc  facts  iieiiig  ascertainetl,  the  qu(v 
tion  whether  tlie  notice  given  to  the  defcmlant 
by  the  plaintltTs  of  the  failure  of  the  s.iid  .1 
A.  Lawrence  to  remit  to  cover  the  plaiuiiil^' 
accept  ances  was  reasonable,  is  a  <|ueitiaii  of 
law,  and  no  notice,  sufiicient  in  law,  was|^rai 
of  such  failure  tu  the  defandant. 

8th.  If  the  sufficiency  of  such  notice  U  i 
question  exclusively  of  fact,  a  reasonable  and 
sufficient  notice  was  not  given  to  her  of  such 
faihuw  of  J.  A  A.  Lawrence  to  remit  as  afore- 
said. 

9th.  The  notes  received  by  the  plaintiffs, 
tlirough  their  agents  to  collect,  ought,  when 
there  wsb  a  failure  of  payment,  to  have  beea 
regularly  protested,  and  due  notice  thereof 
served  on  the  defendant  and  .1  «fe  A.  Lawrenct?: 
aud.  on  failure  thereof,  a  credit  ahooki  be 
allowed  for  the  same. 

The  .judge  thereui>on  charged  the  jury,  that 
the  plaintiffs  were  not  preclimed  from  recover- 
ing under  the  guaranty  in  evidence  by  reason 
of  any  supposed  want  of  consideration  there- 
for; and  the  same  was  not  without  sufflci^fni: 
coosidetation. 

•That  the  said  guaranty  of  The  17ih  [•440 
December,  was  not  liiniu<i  to  the  credit 
of  November  81,  1888.  hot  wiis  a  staoding- 
nnd  continuing  guaranty,  and  ilid  apply  to. 
aud  WIIS  sufficient  to  embrace.transactioos  via- 
ing  after  the  said  credit  of  Novemlier.  18W. 
was  expired. 

That  tbe  new  credit  of  June  12,  IVSS^,  aod 
the  advances  and  transactions  under  It.  were 
not  in  Irnv  witiioul  the  scrape  of  the  grinrantv 
of  DccemUsr  17,  Ib^.  and  that  the  piaioti^ 
were,  under  the  evidence,  entitled  to  recoTef' 
for  the  same  under  the  said  guaranty. 

That  the  defendaut  -was  entitled  to  a  reason- 
able notice  of  the  default  of  the  prlndp^  debt- 
ors, to  enable  her  to  take  mpftjuirex  for  her  in- 
demnity; that  it  was  for  the  jury  to  consider., 
whether  imder  all  the  circumstant'^  in  eri- 
dence,  tbe  defendant  had  not  bad  such  notice 

That  as  to  the  notes  turned  over  by  the  prin- 
cipal debtors  to  J.  Gihon  &  Co..  as  the  ^amf 
were  merely  lodged  with  the  latter,  on  thvir 
engagement  that  the  proceeds  of  them,  when 
received,  were  to  he  pa£Si>d  to  their  cre<lit, 

want  of  protest  of  any  such  notes  as  were  die-' 
honored,  or  of  notice  thereof  to  the  said  J.  dp 

A.  Lawrence  w  nild  tiof  entitle  the  defendant; 
to  charge  the  phunlifls  with  the  amount  nf 
such  notes,  or  to  clum  a  dednotioa  for  that; 

amount. 

And  with  that  charge  left  the  said  caoae  «ol 
the  jury ;  unto  which  charge,  and  to  tbe  refumll 

of  the  judgi'  to  charge  otherwi^r-  ^\m\  iis| 
requested  by  defendant  as  aforesaid,  tiie  de>| 
fendant'e  counsel  then  and  there  excet^ed.  | 

The  jury  found  a  vertlict  for  the  plaitttiff? 
for  $47, 11>5.97 ;  upon  which  judgment  was  rvo 
dered  for  the  plsdntlffs:  andf  upon  that  ipdg 
ment  rmtl  the  exceptionii  taken  at  the  trlM  dH 
present  writ  of  error  \xyk&  U^n  brought. 

Borne  remarks  have  been  made  o*  Iba  argn- 
ment  here  upon  the  point  in  what  nmnu  r  h  t  trie 
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of  giiAraDtv  ar«  to  he  construeti:  whether  they 
are  to  receive  a  strict  or  a  liberal  inlerpretution. 
We  have  no  ditticulty  whatsoever  in  saying 
that  instruments  of  this  sort  ought  to  receive  a 
libiTul  interpretation.  By  a  liberal  interpreta- 
tion we  do  not  mean  tliat  the  words  should  be 
forced  out  of  their  natuml  meaning,  but  simply 
tiiai  the  words  should  receive  a  fair  and  rea- 
wnabie  interpretation,  so  tis  to  attain  the  ob- 
jects for  which  the  instrument  is  designed  and 
the  purposes  to  which  it  is  applie<l.  We  should 
never  forget  that  letters  of  guaranty  are  com- 
mercial insirumeut« — genenilly  drawn  up  by 
merchanls.  in  brief  language — sometimes  In- 
aniticial,  and  often  loo«e  in  their  struct  urt:  and 
450*]  form;  and  to  construe  the  words  *of 
«ucb  instruments  with  a  nice  and  technical  care 
would  not  only  defeat  the  intentions  of  the 
parties,  but  render  them  too  unsafe  a  basis  to 
nriy  on  for  extensive  cretiits  so  often  sought  in 
the  present  active  business  of  commerce  through- 
out the  w^orld.  The  remarks  made  by  tliis 
court  in  the  case  of  IkU  v.  Druen  (I  How.  K., 
189.  188).  meet  our  entire  approbation.  The 
■une  doctrine  was  a>werte<i  in  M*iftim  v.  Priich- 
mrd  (12  East  K..  237).  where  a  guaranty  wjis 
o\-en  for  any  gw)ds  he  hath  or  may  supply  W. 
P  with,  to  the  amount  of  £100;  and  it  was 
beld  by  the  court  to  be  a  continuing  guaranty 
for  goods  supplied  at  any  time  to  W.  P.  until 
the  credit  was  reaille<l.  although  go<Mls  to  more 
than  £100  had  ijeen  first  supplie<l  and  paid  for; 
xaA  the  court  on  that  occasion  distinctly  staled 
•Jilt  the  wonLs  were  to  be  taken  jis  strongly 
ipuQst  the  guarantor  as  the  sense  of  them 
«r(tukl  aihnit  of.  The  same  doctrine  was  fully 
recognized  in  Unigh  v.  lirookn  (10  Adol.  and 
El .  5*09).  and  in  Mayrr  v.  Imhk  (6  Mees.  & 
•Vels..  «0o).  and  especially  expounded  in  the 
opinion  of  Mr.  Baron  Alderson.  It  was  the 
my  gn>und.  in  connection  with  the  accom 
panjiDK  circumstances,  upon  which  this  court 
•ct«i  ID  Ije^  v.  Dick  (10  Peters,  4«2).  and  in 
Vavran  v.  I3uUnn(i%  Peters,  528).  Indeed,  if 
liie  langiiaee  u.«ed  l)e  ambiguous  and  admits  of 
two  fair  interpretations,  and  the  guarantee  has 
idvAoced  his  money  upon  the  faith  of  the  inter- 
pmation  most  favorable  to  his  rights,  that  in- 
mpretatiuu  will  prevail  in  his  favor;  for  it  does 
act  lie  in  the  mouth  of  the  guarantor  to  say 
Uiat  he  may.  without  peril,  scatter  ambiguous 
worda.  by  which  the  other  party  is  misled  to 
ki*  injury. 

PuHing  fn>m  these  general  considerations, 
iec  us  now  addrvas  ourselves  to  the  points  made 
It  the  argument.  The  first  i)oinl  is,  that  the 
•cood  advance  was  made  upon  terms  and 
mder  au  agreement  materially  variant  from 
Juu  on  which  the  guaruniy  was  given,  with- 
al any  tommunioiition  with  the  guarantor  or 
tier  consent  thereto.  The  variances  insisted  on 
an  two;  first. in  r*-<|uirin<;  tlu-  bills  to  be  drawn 
by  or  in  favor  of  (Nirties  iH-nnanL-ni  ly  resident 
in  Earope;  second .  that  if  the  bills  were  drawn 
frnm  the  continent  of  Euro|><'.  they  should  be 
nade  al  the  cuHtrmiary  date,  say  three  months. 
W^e  think  that  there  is  no  variance  whatsoever, 
whkh  Is  not  fairly  within  the  scope  of  the 
nginal  guaranty,  and  was  so  contemplated 
fary  J.  A  A.  Lawrence,  as  well  as  the  agents  of 
the  LoodoQ  house.  This  is  explicitly  proved 
Irflka  evidence ;  for.  u()on  the  question  arising 
bock  the  Lawn&ces  and  the  agent.s  agreed  that 
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it  was  a  continuing  guaranty,  and  as  such  no 
new  letter  of  guaranty  was  needed.  It  is  true 
*ihat  Mrs.  Lawrence 'was  no  party  lo[*461 
this  interpretation  of  the  instrument;  but  then 
it  is  strong  evidence  to  establish  that  it  was 
neither  a  forced  nor  unnatural  interpretation  of 
the  words.  And  the  agent.s  of  the  Loudon 
house  agreed  lo  make  the  second  advance  upon 
the  faitii  of  it. 

Now,  looking  to  the  very  words  of  the  guar- 
anty, we  sec  that  it  contemplated,  not  a  single 
advance  and  then  it  was  to  end,  but  a  continu- 
ing guaranty,  and  the  very  words  are  found  in 
it.  It  al.so  contemplated  not  only  agreements 
which  had  l>een  already  made  l>etween  J.  6c  A. 
Lawrence  and  the  agents,  but  also  future  agree- 
ments. The  guarantor  says:  "  I  engage  that 
they  shall  fulfill  the  agreements  they  have  made, 
and  shall  make  with  you  for  meeting  and  re- 
imbursing the  payments  which  you  may  as- 
sume. "  And  again :  ' '  You  are  to  consider  this 
a  standing  and  continuing  guaranty  without 
the  necessity  of  apprising  me  from  time  to  time 
of  your  engagement-s  and  advances  for  the 
house."  "  So  that  new  engagements  and  new 
advances  were  contemplated  to  be  made  to 
which  the  guarantee  should  attach  without 
notice  thereof."  And  this  is  not  all — for  the 
guaranty  goes  on  to  provide  for  its  continu- 
ance in  case  of  a  change  in  the  partners  of  either 
firm  (a  change  which  would  ordinarily  be  fatal 
to  a  guaranty):  and  that  the  guaranty  should 
apply  to  and  continue  upon  transactions 
afterwards  Ixilween  the  firms  so  changed, 
until  notified  by  her  lo  the  contrary.  It  seems 
plain  from  all  this  language,  that  a  series  of 
new  transiictions.  new  agivements,  and  new 
engagements  were  within  the  contemplation  of 
the  parlies;  not  tuivances  forsi-x  mouths  alone, 
but  a<lvances  from  lime  to  time.for  an  indefinite 
period,  until  notice  lo  the  contrary  should  be 
given  by  the  guarantor.  It  is  diftlcult  lo  con- 
ceive of  any  language  more  definite  and  more 
full  to  express  the  re^d  intention  of  the  parties. 
The  original  advance  was,  indeed,  agreed  to  be 
made  in  the  manner  stated  in  the  first  letter  of 
credit;  and  if  there  be  anv  variance  between 
the  terras  of  the  first  and  the  second  letter  of 
credit,  lhal  was  left  solely  and  exclusively  for 
the  immediate  parties,  J.  &  A.  Lawrence  and 
the  agents,  to  adjust  and  consider.  They  might 
enter  into  any  new  engagements  as  to  the  mixie 
of  drawing  the  bill,  and  the  time  which  they 
were  to  run  at  their  pleasure,  without  break- 
ing in  upon  the  true  intention  of  the  guaranty. 
All  the  stipulations  of  tlie  first  letter  of  credit 
were  retained  in  the  si^cond,  and  an  mlditional 
provision  made,  that  if  bills  were  drawn  from 
the  continent  of  Europt;  they  should  l>e  made  at 
the  customary  date  and  by  a  permanent  resi- 
dent. But  this  *left  J.  &  A.  Lawrence  [*452 
at  full  liberty  to  draw  direct  on  London  al  four 
months,  if  they  chose;  and  in  point  of  fact  no 
bills  were  ever  drawn  by  them  except  direct  on 
London,  and  not  from  the  continent.  The  ad- 
ditional lil)erty  given,  or  condition  imposed, 
was  not  availed  of ;  and,  if  it  had  been, it  would 
not  have  in  any  manner  exonerated  the  guaran- 
tor iR)in  her  res|K)iisibility.  Without,  there- 
fore, looking  to  the  question  whether  these 
variances  might  or  might  not  have  been  ma- 
terial, if  new  arrangements  and  engagements 
had  not  been  within  the  scope  of  the  f^uaranfy. 
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we  are  of  opinion  that  the  objection  is.  in  the 
prefient  case,  not  maintainable. 

This  view  of  thf  matter  disposes  also  of  the 
second,  third,  and  fourth  points  made  Uv  the 
•rffument. 

The  fifth  point  i*;,  that  thero  h  no  valid  con- 
fiideratfon  to  ttupport  the  guaranty.  This  is 
pressed  under  two  aspects;  the  fini  i»,  tliat  the 
consideratinn  was  prist  and  nnt  prpsfnt;  for  llie 
l''ttor  of  c  redit  had  been  alrea<ly  delivered  lo  J. 
A:  A.  Luwrenoe  by  the  agents  of  the  Loudon 
house.  Thp  wcond  is.  tlint  payTncnt  i^f  the 
one  dollar  18  merely  nominal  ami  not  ^ullicient 
to  sustain  the  guaranty,  if  it  had  been  received ; 
and  it  is  urged  that  it  was  not  re*  civod.  As  to 
Ibis  last  pomt.  we  feel  no  dillicultv.  The  guar- 
antor acknowl^ged  the  receipt  of  the  one  dol- 
lar, and  is  now  estopped  to  deny  it.  If  she 
has  not  received  it,  she  would  now  be  entitled 
lo  recover  it.  A  valuable  consideration,  how 
ever  small  or  nominal, if  given  or  stipulated  for 
In  good  faith,  is,  in  the  absense  of  fraud,  suf- 
ficient to  support  an  action  on  any  parol  con 
tract;  and  this  is  equally  true  as  to  (x>ntractsof 
^aranty  to  other  contracts.  A  stipulation 
m  considcrnfion  of  one  dollar  is  just  h-s  cfFt'Ctual 
and  valuable  a  consideration  as  a  larger  sum 
stipulated  for  or  paid.  The  very  point  arose  In 
Dutchifuin  V.  T'Hifh  (6  Bin!C:hani's  New  Cases, 
577),  where  the  guarantor  save  a  guaranty  for 
the  payment  of  the  proceras  of  the  goods  the 
guaranty  had  consigned  to  his  brothtr,  and 
also  all  future  shipments  the  guarantee  might 
make  in  consideration  of  two  snilllngs  and  sift- 
pence  paid  liim,  the  cruarantor.  And  the  court 
held  the  guaranty  good  and  the  comiideration 
suthcient.  In  BrooJes  v.  yya^A(tO  Adol.  &  £1., 
309,  833).  the  court  held  that  a  surrender  by  the 
guarantee  of  a  former  guaranty,  even  if  it  was 
not  of  itself  binding  upon  the  guarantor,  was  a 
sutBricnt  <  fjn.si.kraiion  to  take  the  case  out  of 
the  statute  of  fraud  and  to  sustain  a  promise 
made  on  the  footing  thereof.  But,  independ- 
ently of  all  authority,  we  should  arrive  at  the 
same  concluiiion.  The  receipt  of  the  one  dollar 
4o3*l  is  aeltoowledged;  no*fraud  is  pretend- 
ed or  shown;  and  the  conpidoration.  if  standin": 
alone  in  a  bona  Jida  Iransjictiuu  woyld  iju^tuiu 
the  present  suit. 

As  to  the  other  point,  that  the  consideration 
was  past,  it  admits  of  several  answers,  each  of 
which  is  equallv  decisive.  In  the  first  place, 
although  the  l^essrs.  Lawrence  had  received 
the  letter  of  credit  before  the  guaranty  was 
given,  yet  it  was  a  part  of  the  original  agree- 
ment contemporaneous  with  the  letter  of  credit, 
that  it  should  be  given;  and  if  the  guaranty 
had  not  been  given,  the  whole  advanee  might 
have  been  recalled  as  a  fraud  upon  the  London 
house.  In  the  next  place,  it  aoes  not  appear 
that  all  the  bills  for  the  £10,000.  under  the  first 
letter  of  credit,  were  drawn  before  the  guaranty 
was  actually  given;  and  if  they  wwe  not,  cer- 
tainly it  would  attach  upon  the  bills  drawn 
under  the  first  credit  after  it  was  actually  given. 
The  contract  was  then  a  continuing  oontmct  on 
Iwth,  and  partially  performed  only  l»y  one.  In 
the  next  place,  the  guaranty  itself  untx  lan- 
guage susceptible  of  l^in^  treatc<i  a.s  a  present 
continuing  consideration  tn  jieri.  h  i.s  ••in  con- 
sideration of  Messrs.  J.  &  A.  Lawrence  havini; 
a  c  redit  with  yoor house;"  now.tbe  woid"huv 
I  t  !  "  impoiti  a  present  or  future  adTMMM,  Just 


as  much  as  a  pa&t.    The  word  "  having  "  is  in 
the  present  tense;  and  if  the  parties  then  under- 
stood the  If  f  tf  r  of  credit  to  be  in  fieri,  and  lo  be 
absolute  only  upon  a  condition  subsequent,  vir. : 
the  giviiig  of  the  guaranty,  the  word  is  the 
most  appropriate  which  could  be  ugc<l.  Tli. 
case  of  iJaighv.  Brook*  (10  Adol.  &  £i.. 
I  approaches  Yery  near  to  the  present.    There  the 
'guaranty  was  "in  consideration  of  being  in 
advance  to  L.  &c..  I  guaranty,  &c."  The 
i  Court  of  King's  Bench  thought  that  the  words 
'*  being  in  advance  "  did  not  necessarily  import 
a  past  advance, but  might  l)e  applied  to  a  pmst-Q; 
or  future  advance. 

But  that  which  put.s  tlie  wliolp  matter  in  the 
clearest  light  and  Ijoyond  the  reach  of  legal  con- 
troversy, is  thai  tlie  advances  now  sued  for 
were  all  made  after  the  second  letter  of  credit 
was  given ;  and  if  the  guaranty  appli<^  (aj»  we 
hold  it(iid)  to  those  subsequent  ad vance^i  under 
the  new  engagements,  then  the  consideration 
was  complete  as  upon  a  present  and  not  as  upon 
a  past  consideration.  In  every  view, therefore, 
in  which  we  can  contemplate  the  objection.  U 
lias  no  just  foundation  in  law. 

As  to  the  sixth  fMMnt  on  the  question,  whether 
due  notice  of  the  failure  of  Messrs  J.  &  A. 
Lawrence  to  repay  the  advances  had  been 
given ;  it  w-x^  a  mere  question  of  fact  for  the 
consideraiion  of  the  jury,  as  to  wheth^  the 
guarantor  had  reasonable  notice  or  not  They 
*have  found  a  verdict  for  the  plalntifTs.[»454 
and  we  are  not  at  liberty  to  disturb  it  in  a  court 
of  error. 

As  to  the  seventh  point,  the  notes  hnviog 
been  left  for  collection  only  with  the  agents  of  ' 
the  London  house,  although  indorsed  by  the ' 
Messrs.  Lawrcnrc,  rl.^y  do  not  fall  witbm  the 
strict  rules  of  commercial  law  applicable  to 
n^tlAble  paper.    Admitting,  for  the  sake  of 
the  argument,  that  notice  was  not  punctiliously 
given  by  the  agents,  still  it  rcsolveti  itii^lf  into'a  , 
mere  question  of  due  diligence  on  the  part  of  the 
agents  to  collect  the  notes,  and  falls  under  the 
I  general  law  of  agency.    No  evidence  waj 
I  shown  at  the  trial  to  establiab  any  loss  or  dam 
'  age  on  the  part  of  Mrs.  IjivtTence  for  want  of 
:  due  protest  and  notice  (if  they  were  not  m^c); 
and  in  the  absence  of  such  proof  we  are  not  at 
liberty  to  presume  tliat  the  agents  did  imA  do  i 
their  duty. 

The  case  of  Smfl  v.  Tymn  (16  Peters.  1)  b 
entirely  distinguishable  from  the  present  in  ii» 
leading  circumstances.  There  the  question 
was,  not  whether  a  j>ersc)n  rtx^eiving  a  note  as 
collateral  security  or  for  an  antecedent  debt 
was  not  bcNind  to  due  diligence  in  its  collec- 
tion, otherwise  he  made  it  his  own.  which  was 
not  doubted :  but,  whetber  taking  it  as  oollateral 
security  or  in  payment  of  u  snteoadmt  debt, 
he  wa'-  111  1  ti>  I)r  iK  iti'd  as  a  bomi  ffd^  hohier 
for  a  valuable  consideration^  una£fectcd  by  anjr 
tmknown  equities  between  the  original  pnitlea 
This  court  held  that  he  was. 

Upon  tht  wfiole,  tee  are  all  of  opinion  that  th-rf> 
trrw  no  erivr  ia  the  rulinffg  qf  me  court, and  lite 
Judgment  ii  ther^bn  <iffirmiedt  ftHh  " 
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This  cause  came  on  tn  heard  on  the  traa« 
Kcript  of  the  record  from  the  Uircuit  GoMM  ot 
the  United  States,  for  the  Southern  IMArtli«f 
New  York,  and  wia  aigufld  1^  counsel;  on 
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09Q5ideration  whereof,  it  h  now  liore  onleretl 
lod  *r1ju«ij^l  by  this  court,  that  the  judgment 
of  the  said  (Mrcuil  Court  in  this  cause  be,  and 
Ik  same  js  hereby  aftinned.  with  costs  and 
<i»uugcs  !tl  the  rate  of  six  per  cent,  per  annum. 

,  ai«l-K)  How^  474. 
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*Et parte     TiiK  Mattfu  ok  CII.VHLES  F. 
SIBBALD.  ApixUnnt 
t. 

THE  UNITED  STATES. 

Ptftitvm  to  alt^r  former  mandate  of  court. 

rpoo  a  petition  w»  to  nltor  «  former  n):iiii1iit4>  <>f 
UiiemtrtiMtn  din-ct  landH  in  Kloridii.  which  h)i<l 
•K l>»»fi offf TPd  for '•nh'  iin»I»'r  tht*  Pr'*>'i<i«'nt's  imic- 
taatioti.  to  tn*  inrliiih'il  within  iisiirvoy, a**  woil  iis 
tV*c  biiidft  which  liiiil  Xn^'n  m>  dIT^tccI. 

Hrld,  That  thi^t  court  hiut  no  power  to  ^'nmt  the 
relief  prayed. 

TRI8  ra«  wa*  brought  up  by  appral  from 
the  Superior  Oiurt  for  the  District  of  East 
FWida.  It  wan  a  ju'iition.  the  nature  of  wlddi 
txa  W  best  expl:iine<l  b}'  referring  to  the  jK-ti- 
tioDilMilf.  which  W11.H  as  folIowH: 

■the  Honorable,  the  Supreme  Court  of  the 
nTnifetl  States,  the  petition  of  Charles  F.  Sib- 
btld,  re.xpectfully  re|)res<'nlK: 
That,  at  .lanuHrv  Term.  1836,  of  the  Supreme 
of  the  United  Stales,  that  the  case  of  The 
States.  app<dlanfs,  a<;ainRt  your  peti- 
the  subject  matler  bcringon  a  grant  of  land 
cti  fmm  the  Spanish  government,  and  fiil- 
MiA  in  Florida,  its  extent  16,000  acres,  your 
bambic  court  cun firmed  the  entire  grant  of 
fwir  petitioner. 

That  the  erunt  stipulated,  and  your  honor- 
fete  court  decided  the  righl.  as  exerciw-d  by 
Mrpetitioner  of  making  surveys  anywhere  in 
priu;  Ht  which  decision  three  several  sur- 
•fl,  as  made,  were  accordingly  confinncd  to 
WOT  petit  ioncr.    (Vide  \Q  Peters,  .321.) 

That  it  being  ascertained  that  divers  inter- 
MMrKurveys  under  valid  titles  from  the  British 
Dd  Hpanish.  as  also  some  donations  from  the 
|/«erDment  of  the  United  Slates,  woidd  de- 
n»e  rour  jietiiioner  of  a  large  portion  of  the 
1.000  acres  a.s  decidefl  to  belong  to  him  at  the 
laoarr  Terra  of  your  honorable  court  of  1838, 
e  fount!  it  necessary  to  apply  to  have  the 
mnor  mandate  of  the  court  so  strengthened. 
raherr<i,  that  the  surveyor  of  the  public  lands 

^   -  la.  and  the  judge  of  the  United  States 

.. .  vUcrc,  would  be  dirccled  to  raakestirveys 
ITMCli  a  quantity  of  land  lus  that  of  which  he 
■ideprivpd  by  these  conflicting  claims  within 
l^rmer  surveys. 

ntt  jour  houorable  court  (12  Peters.  488  to 
**  ti*«r»l  his  petition,  representing  "  tlial,  by 

■tpiojon  of  this  honorable  court,  he  con 
Ived  two  points  clearlv  settled,  to  wit:  tlie 
U.  that  be  was  entitled  to  16.000  acres,  ac- 
iiiBiy to  the  original  griiul:  second,  that  he 
P  IMI  lulu  I'  III  privilege  to  direct,  or  p)int 
*  ■'Sue  other  locations  should  be  made,  in 

•h*  oth<»r  surveys  made  for  him  were  in- 
•  older  and  giKxl  claims." 

.  .     •  r  honorable  court  (12  Pe- 

•UM)  h:t      ..       d  the  application  of  the 

BVABO  2.  U.  8.,  Book  11. 


Missouri  law  of  1824,  which,  you  sjiy,  "  will 
meet  the  prayer  of  vour  petition,  which  you 
feel  lx)und  to  grant,  for  the  n-jusons  set  forth;" 
and.  in  n«'conlance  with  which,  a  supplemental 
[wtition  was  addeil  by  the  counsel  of  your  peti- 
tioner, at  the  suggestion  of  your  h()n«)ru!)le 
courl,  referring  to  the  Missouri  law. 

That  upon  receiving  the  mandate  of  the  court 
aiitl  examining  this  law.  your  petitioner  ascer- 
tained that  wliile  the  decree  of  your  hcmorablc 
court  confirnie<l  and  decided  his  riglils  to  select 
l.inds  anywhere  in  Florida,  he  as<'ertained  that 
this  act  only  authorized  the  entry  of  such  reftisc 
lands  as  had  Ihicu  offered  at  public  sale  under 
tlx?  I'resident's  proclamation;  and  thus  de- 
priving him  of  the  very  spots  he  might  wish 

in  select. 

Thai.  also,  while  this  aid  would  limit  and 
confine  him  to  such  lands  as  (are)  surveyed,  the 
fact  exists,  that  onlv  a  small  portion  of  the 
public  land  in  E<i.st  t'lorida  hjus  iM'cn  surveyed. 

That  your  j)etitioner,  therefore,  is  obviously 
<lebarre(i  in  the  exercise  of  his  right  to  select 
the  lands  decn^-d  to  him;  and  pniys  your  hon- 
orable court  lo  order  the  mandate  (to  l)e)  so 
amended  as  to  meet  his  case. 

Your  petitioner  respectfully  refers  to  the  case 
i){  Smith  V.  The  ['niftd  States  (10  Peters.  '.i'M). 
where  your  honorable  courl  sjiys:  "Should 
this  grant  be  confirmed,  it  must  follow  its 
tenor  and  purport;  the  decree  must  afllrm  its 
validity,  not  merely  to  the  (piantity  «)f  land, 
but  with  the  right  of  lo<'ation,  according  to  its 
express  terms,  which  gives  St.  Vrain  the  unlim- 
ited choice  of  the  most  vahiable  portions  of  the 
public  lands.  It  would  be  in  direct  violation 
of  I  hose  rights,  which  constitute  the  great  vahie 
of  the  claim  (which  wen-  not  of  the  quantity  of 
land),  to  make  a  decree  that  they  were  secured 
to  him  by  the  law  of  nations,  the  treaty,  and 
acts  of  Congress,  as  inviolable,  and  in  the  .same 
de<rree  to  limit  him  in  the  selection  of  such 
lands  in  Missouri  as  shoidd  havelK'cn  offered  at 
public  sale,  without  a  bid  beyond  the  minimum 
price  of  the  public  lands.  This  would  neces- 
siuily  deprived  him  of  the  very  spots  to  which 
he  would  be  entitled  under  our  decree,  where 
ever  he  might  choose  to  apportion  them  by  a 
lawful  survey." 

Your  petitioner  further  represents  that,  in 
Arredomto  v.  The  United  State*  (6  Petera,  710), 
your  honorable  court  said:  "In  conformity 
with  the  principles  of  justice  and  rules  of  equity, 
the  court  is  directed  to  decide  all  (|uestions 
arising  in  the  cause,  and  by  a  final  decree  to 
•settle  and  determine  the  validity  of  [*4i>7 
title  ac<-f»rding  to  the  law  of  nations,  the  stipu 
lations  of  any  treaty,  and  the  pniceedings  imder 
the  same,  the  several  acts  of  Congress  in  rela- 
tion thereto,  and  the  law  and  ordinances  of  the 
government  from  which  it  is  alleged  to  l)e  de 
rived,  and  all  other  questions  which  may  prop- 
erly arise  between  the  claimants  and  the 
United  Slates;  which  decree  shall,  in  all  ca«cs, 
refer  to  the  tn'aty,  law,  or  ordinance  under 
which  it  is  confirmed  or  decreed  against." 

,  r.i  M     1  (  HAS.  F.  SinnALD. 

rile«l  0th  Mart;h,  lb4:J. 

Mr.  Justice  Stouy  delivered  the  opinion  of 
the  court : 

On  conshicration  of  the  petition  filed  in  the 
above  catise,  it  is  the  opinion  of  this  court  lhat 
it  has  no  iK)Wer  to  grant  the  relief  praye<l. 
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Whereupon,  U  if  i)'»r  here  ordered  and  ad- 
j>/ffn/'f  ',>/  thh  court.  tfhU  Uie petMan  be,  and  the 

niiiiii  i.\  III  ri!ijj  >l<i^/iti.<<fttd. 

CiU:a-i;  Wall.,  283. 


KOBEUT  BAHNW  ELL  RIIETT,  PlainUffin 

Error, 
t. 

ROBERT  F.  POE,  Cashier  of  the  Bank  of 
Augaiita,  DeftndafU.^ 

BUI  of  eJtdiange — irlu  n  tintirer  riot  entitled  to 
fUftice  uf  nanpayincnt—dUigenee  a  qvmtion  ef 
Um—drmcer  and  occtpt^ir  jmrtnern — rule  re 
quirin'j  notiu  reUued  in  cwtea  of  collate rai 

When-  tlio  drawj-r  of  h  hill  hn«  no  right  to  expect 
lh«*  pHviin'itt  of  it  by  th<>  u''»"eptor  :  whcpp,  forln- 
ntuiKv.  till-  ilrawt  r  ha.«  wlchilrawn.  or  intoroepted; 
fuudit  which  wi'i-r- d<  x(iiH>(l  to  tiicct  the  bill,  or  its 
payment  wh^cIi'ih-uiI.  nt  upon  c-onditions  which  be 
muKt  havo  known  ho  had  not  oerfonned,  such 
drrtwer  ctiiinot  claini  t4>  be  entltlea  to  nottoe  of  the 
nonpiiyiiient  of  the  hill. 

It  Ik'i-ouh'h  a  question  of  law,  whether  duo  dili- 
Ifence  ha.«  i>r  has  not  hf>c-n  used,  whenever  the  fiiets  i 
are  wseertaiiied ;  and  f  h'Tofore  th<'re  is  no  error  in  I 
tlie  difc'tion  of  a  <'<iiitt  t<>  the  Jury  that  they  »houM  ' 
inirr  due  <lilijri'nee  from  certain  fact:*,  where  those 
facts,  ir  found  by  thi- Jury,  amounted  in  the  opin- 
ion ol  the  court  to  due  dilljfcnco. 

If  the  dmwer  and  acceptor  are  either  frenerai 
partn'^rs  or  MpecitU  partners  in  the  adventure  of 
wiiifii  till'  iiill  con.Htitutex  a  part,  notice  of  tin-  di'^- 
hon  ir  (it  the  bill  iic'h^I  not  l>c  (f'ven  to  the  drawer. 
458*]  *.\  court  is  not  bound  to  frrant  an  in- 
struction |)niycil  for,  when*  It  is  men-lj'  arecniiU  of 
iT'ncrai  or  abstract  priacipiea,  and  not  aooompan- 
i<>d  by,  or  founded  upon,attatenent  of  thetesd- 
Hjony. 

The  8trlctnt?ss  of  the  ruh;  requiring  notice  be- 
tween partit'H  to  a  !)ill.  is  much  relaxed  In  cases  of 
colla'enil  Hc<Mirlty,  or  of  guaranty  In  a  wparate 
eoniract;  the  omission  of  such  strict  notice  diM'S 
not  imply  injury  as  a  matter  of  troursi*.  The  guar- 
antor must  prove  ihut  he  luia  suffered  damage  by 
the  U'-'Kleet  to  make  the  dcnnmd  on  the  maker  and 
to^ve  uotioe,  and  then  be  is  discharged  only  to 
the  extent  of  the  damage  suataload. 

THIS  case  came  up  by  writ  of  error  to  the 
Circuit  Court  of  tlie  United  States  for  the 
District  of  South  Carolina. 

The  suit  was  brotight  in  the  court  below  by 
Poe.  I  he  ciishier  of  the  bank,  apiiast  Rhett  as 
the  indorscr  upon  a  note  for  $8,000  under  the 
following  circumfltances: 

Dixon  TiriiU'rl  ikc  was  a  merchant  who,  it 
appeared  from  tlie  evideucc.  hud  been  for 
several  years  prior  to  1887  Lfi  the  habit  of  going 
from  New  Torii  to  the  south,  during  the  cot- 

1.  This  case,  although  subsequent  inthls  volume 
to  that  of  Lawrence  v.  McCalmont.  was  in  fact  de- 
cided iK'fore  it ;  ha\  inir  been  anrui-d  at  the  preced- 
ing term  and  held  under  a  curia  advixart  tntit ;  and 
the  manuHeript  opinion  In  the  present  case  was  sent 
lor  and  ret ei  red  to.  durluK  theproifreasof  tbcartfu- 
inent  in  that  of  L:iwrence  v.  ifeCalniont.  The 
reason  for  stating  this  may  be  easily  seen  by  refer- 
ring to  the  report  of  that  caw. 


ton  buying  treason,  and  then  returning  to  Neir 

York.  In  the  winter  of  la^-JJ?  he  wa*  i- 
AufTUKta.  in  Georgia,  with  lar^re  letters  of  crc<li! 
fpoin  v.'irious  houses  in  New  York,  and  al-i 
one  from  Benjamin  K.  SniiHi,  then  .i  merrhnnr 
in  Charleston,  South  Caroiina  \\\  the  axl 
of  these  letters  he  acquin*«i  a  cre«lit  at  the  Banh 
of  Auini^'ta.  anil  ptirchased  considenible  qusiK 
lilies  of  cotton  and  some  bank  and  other  storks 
in  the  course  of  the  season.  Some  of  thMc 
purchases  were  upon  the  joint  accotmt  of  Smitli 
and  himself,  hut  the  evidence  was  contradiclorj 
as  to  the  particular  piirchaM**  thus  made. 

In  February  and  March.  1837.  Timberlakfr 
beingin  Auguata.  drew  several  bills  upon  8mit! 
in  Charleston,  which  all  iM'cnnie  due  in  M  ij 
The  whole  amount  of  the  bills  thus  due  iu  Mm< 
was  f21,500.  A  separate  UU  for  $14,000  i 
not  included  amon^  thee^  because  it  wa 
paid. 

This  sum  of  $31,500  was  divided  into  tw 

c1as.ses:  one  c];v<-s  consisting  of  f8,000  and  th 

other  of  113.500. 
It  appeared  by  the  evidence  that  Smith  wa 

to  pr(>vi<!e  for  'the  fir«f  vhv^  of  i»S.CH»0,  an 
Timberiake  for  the  remaining  $1^,500. 

In  order  to  carry  out  the  arrangement  n 
speffind  the  first  chv^s,  a  bill  was  di«<-ounlr 
drawn  by  Timberiake  upon  Smith  for  f  t«.tM 
and  the  note  which  was  the  subject  of  tl; 
present  stiit  tdTcred  and  nctvptwi  as  OOlUUd! 
security.    The  note  was  as  follows: 

*  ^H.OOO.    CHAKLEaroK.  May  IHh.  1837.  f*** 

Sixty  days  after  date.  I  pruitiise  to  pay 
W.  E.' liaskcll,  or  order,  eight  ihousand 'd< 
lars,  for  value  received. 

Bbhjamih  R  Smtfil 

Indorsed, 

W.  E.  Haskbll,  per  attorney  B.  R.  Svrra 
R.  Barkwkll  Smith,  per  attorney  B.  RSmtt 


'H(YT%.—A*  to  when  drawer  of  bUl,  nr  indonert  is 
uni  ,  ,aithd  fo  fioetee,  see  note  to  Faowlek  v.  Sean, 

1  c:i.uuh,  aM). 

Ai*  to  imeMUnui  nf  Inir  and  f<irf,  fur  court  or  Jnrii, 
a«  to  notice  of  dt«/ioif»r,  or  due  diltijence  in  qiviiig 
f'tmr,  f^.  u  note  to  KlDff  v.  Delaware  Ins.  Co..  o 
Cranch,  71. 


R.  Barnwell  Smith,  whose  name  ft  was  ■ 
milled  was  placed  tipon  the  note  hy  proper  s 
Ihority,  was  the  same  person  as  H.  Bam« 
Rhett,  his  name  having  been  changed  afierC 
time  of  the  indorsement. 

Timberiake  having  made  no  provisir.i^  | 
the  other  claf«  of  bills.  amoiuUing  to 
Smith  was  unable  to  take  them  up.  and  tij 
were  protested.  I 

On  the  2d  Df  Juno,  Smith  made  an 
ment  of  his  property  for  the  benedt  of  lib  cr 
itorH,  in  a  certain  order  which  it  la  nntiect-^n 
to  stjite;  and  il  w:i-s  further  pr.)ve<l  th;\l  at  « 
before  the  maturity  of  the  note  on  wliich  \ 
action  was  brought.  Benlamln  R.  Snorhh  4 

insolvent. 

On  the  lllh  of  July  both  the  bill  drawu  i 
Timberiake  upon  Smith  for  $8,000.  and  I 

nolc  in  questir>n  for  fS.OOO,  lH»came  due.  1 
neither  Ix  iug  paid,  the  nolu  was  regularly  | 
tested  and  certain  proceedings  had  UMft 
bill  which  con'^fititte  the  dofi-nv  in  tiak  ti 
where  suit  is  brought  upon  the  note. 

It  was  given  in  evidencv  on  (he  pail  of 
plaintiff,  in  order  to  establish  the  r»  snilnrit^il 
the  proceedings  with  regard  to  the  bill,  tlma 
notMydemanded  payment  at  the  store  of  Siij 
the  acceptor,  and  his  clerk  (Smith 
sent)  replied,  "there  were  no  funds  fw  fm^ 
the  8ame:"  that  tiM  notary  tlM^p^m  protM 
the  bill  for  nonpnyttunf .  and    im  loHii 
notice  thereof  for  Tiuiberuike,  Liie  cint«^  •  ' 
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•  JeCtiT  »ent  by  mail,  addressed  to  Rolwrt  F. 
Pne.  the  cashier  of  the  Hank  of  Augusta,  ns 
w  the  nwtom  in  similar  eunt's ;  that  the  notary, 
4i  the  time  he  protested  the  draft,  »lid  not 
know  where  Timlvrlake  was  to  Ik*  found;  that 
ke  bad  heard  that  he  had  refsided  and  done 
kanof»i  at  Augusta,  but  was  told  that  he  had 
*ft  that  place.     That  he  had  made  inquiries 
(or  Timberlakf.  and  wm  then  told  that  he  had 
Augusta,  and  it  wa»  not  known  where  he 
!5»d  j»one  to.    That  the  discount  clerk  of  the 
Bink  of  Aiigu«4ia  had  it  in  charge,  as  a  part  of 
hi*  busineHs.  to  make  diligent  search  for  the 
{•Jiies  up<m  whom  notices  wore  to  be  served; 
t^soch  notiei-8  were  served  upon  them,  per 
•<«»llv.  by  said  clerk  if  they  were  in  Augusta, 
460*J  *and  lninsmitte<l  to  them  through  the 
f«Mi>ftice  if  ihey    were  at  a  distance;  lliat 
laid  clerk  was  in  Augusta  on  the  lUh  of  July, 
;<57.  and  believes  the  notice  would  have  been 
TTTK^i  <»n  Timtx-rlake  if  he  had  lM'<'n  in  Au- 
f>la;  lh:it  .said  clerk  has  searchwl  for  the 
DKii^e  to  Tiiiil>erlake  and  cannot  find  it;  that 
Tiinheriake  lived  in  a  Ixiartling  house  whilst  in 
Aoftftia;  that  he  waa  insolvent  when  sjiid  bill 
'irame  due.    It  was  further  testilied  by  the 
si4nuiMer  and  his  assistant,  that  two  or  more 
Wen  were  received  at  the  posiotbce  for  Tim- 
!feriake  during  the  summer  after  he  had  left 
lusru.Ma.  which  were  not  adverttsiMi;  that  he 
lm«d  a  \iox  ut  the  postofHcc,  for  a  time  n  hich 
6d  Doi  expire  tintil  the  1st  of  October,  1837. 
fei<i«bi>.-b  his  letiers  were  placed;  that  such 
^'Itn  coulil  not  have  bren  forwarded  to  the 
|fciicr«l  postffice,  iKjciiuse  they  were  not  adver- 
bvil:  that  Timberliike  lefl  Aupjsta  on  thc:?Oth 
i'lae,  lK.i7,  in  I  lie  public  stage;  and  thai  he 
kft  DO  agent  irx  Augusta. 

•»a  tb<-*  other  hand,  it  was  given  in  evidence 
B  the  part  of  the  defendant,  upon  the  cros.s- 
auuioaiion  of  Tind)erlake  himself  in  this  v.use. 
La:  Tunbcrlake  lefl  Augusta  on  the  I^Oth  .lune, 
•Ting  ^eque^te<l  the  i>o«>tmaster  to  forward  his 
■ten>  after  him.  and  that  he  received  several 
«kt«.  forwanled  from  Augtista,  slgn^eably  to 
i«  ihret'lions.  but  never  received  any  letter  or 
■rJcY  of  Llie  non|mymenl  of  the  bill. 
The  defense  re*te<l  chietly  on  the  ground 
k&t  proper  dili^eucc  ha<l  noi  b<*en  used  to  give 
U>  ihv  drawer  of  the  dishonor  of  ilie  liill, 
ad  thmt.  coust*queutly.  the  securities  upon  the 
ilr  vhirh  wa«  given  collaterally  were  e.Non- 
'  '  lynient. 

!...■>:  iic  cause  in  the  court  below, 
aet«  of  instrnctionH  were  pniycd 
behalf  of  Rhett  the  defendant.  Tlii- 
n«t«ied  of  two  prayers,  which  were 
court  and  were  as  follows: 
Mission  to  inquire  for  the  res- 
i  ....       ike,  or  to  send  notice  after 
itm  plaintiff  has  lost  his  right  of  <iction 
-  r  of  the  bill  for  418.000. 
find  that  the  note  was 
■ral  Mfcurity  for  the  bill  drawn 
J,  and  that  Timln'rlake  is  dis- 
the   plaintiff  cannot  recover 
(lefendiiiit  on  the  note  sued  upon. 


;•  -it  met  ions  consisted  of 
,  ,  ;  .  .  I        court  were  asketl  to 

but  :l  refused  to  do  so,  with  the 

H^Uoa  t  mrib.  and  gave  its  own  in- 

:  The  prayers  and  in- 

tioos  given  arc  as  follows: 


rue 


*And  the  defendant,  by  his  counsel, [*4 61 
l>efore  the  jury  retired  from  the  Imr,  further 
praywl  the  couii  to  instruct  the  jury  as  follows: 

1st.  The  parties  having  shown  that  Timber- 
lake  had  drawn  upon  Smith  four  bills,  amount- 
ing in  all  to  $21,500,  which  Smith  had  ac- 
cepted, and  had,  at  the  time  of  the  acceptance 
of  the  said  bills,  $10,000  in  hand,  received  of 
Timberlake,  to  meet  those  bills,  the  defendant 
prayed  the  court  to  instruct  the  jury,  that  if 
the  evidence  was  believed,  then  Timberlake 
h)ul  funds  in  the  hands  of  Smith,  and  was  en- 
tillefl  to  notice. 

2d.  The  defendant  having  shown  that  Tim- 
berlake resided  in  New  York,  and  came  habit- 
ually, between  the  months  of  Octolwrand  Jan- 
uary, to  Augusta,  and  resided  in  Augu.sta  dur- 
ing the  winter  and  spring,  and  that  Timberlake 
left  Aucrut^  on  the  80th  June.  18:37.  and  that 
the  notice  of  nonpayment  of  the  draft  was  for 
warded  by  the  notary  in  ('li«rleston  to  the 
plaintiff,  on  the  11th  'Tuly.  1887,  and  nothing 
wjis  .shown  to  prove  that  the  plaintiff  had  made 
an)-  inquiry  after  TimlH-'Hake,  or  endeavored 
to  give  him  notice. 

The  defendant  prayed  the  court  to  instruct 
the  jury  that  the  plaintiff  had  not  used  due  dil- 
igence to  give  the  drawer  notice. 

3d.  And  inasmuch  as  evidence  had  l)een 
given  that  the  bills  drawn  by  Timl>erlake  on 
Smith  were  drawn  for  pun-lm.«es  of  cotton  or 
stock,  on  the  joint  account  of  Smith  and  Tim- 
berlake, and  Timberlake  had  diverted  the 
property  ptn-cha-sed  on  joint  account  to  his 
own  use,  and  was  therefore  botind  to  provide 
for  the  bills  which  fell  due  in  May,  to  the 
amount  of  $13,5(M).  and  had  not  done  so;  the 
def'.-ndant  prayed  thecotirt  to inMruct  the  ju.-y, 
I  lhat  the  default  of  Timberlake  to  take  up  ifte 
I  bills  for  $13. ."MX),  did  not  e.vcuse  the  wimi  of 
notice  to  make  him  liable  on  the  bill  for  $8,000. 

4th.  And  tlied«  fendant  prayed  the  court  to  in- 
i  struct  the  jury,  that  if  Timb(  rlake  had  effects 
I  at  any  tinte  between  the  drawing  and  the  ma- 
turity of  the  .'•aid  bill  in  the  hands  of  Smith,  he 
was  entitled  to  notice. 

5th.  The  defendant  prayed  the  court  to  in- 
struct the  jury,  thai  the  insolvency  of  the  ac- 
ceptor and  driiwer,  before  the  mattirity  of  the 
bill,  did  not  excuse  the  liol<l«'r  from  giving 
mitice  «)f  nf)npaymcnt  to  the  dniwer. 

And  the  court  instructed  the  jury  as  follows: 
On  the  lirsi  iii-.trm-tion  asked,  the  court  in- 
structe<l  the  jury,  thai  if  Ihey  believed  from  the 
eviilence  that  TimlM-rlake  ha<l  in  the  hiirids  of 
Smith,  wild)  Smith  accepted  the  bill  for  ^j^M.OOO, 
$10.(KM).th!it  Tinil)erl»ke  wasentiiled  lonoMceof 
•thedishonorof  the  bill  from  theholdi'r.  [*462 
Rvit  if  the  jury  aho  lu  lieve  from  llic  evidence 
that  the  $1(I.U(>0.  in  the  hands  of  Smith,  was  a 
fund  raise<l  upf)n  Smith's  letter  of  credit  to 
Timberlake.  and  was  to  be  applied  to  the  pay- 
ment of  purclmses  on  joint  account,  and  had 
lH*en  so  applied,  and  that  there  was  an  urrange- 
menf  afterwards  Iwtween  Timlx-rlake  and 
Smith  in  re-spect  to  all  the  hills  drawn  by  Tlm- 
bt?rlake,  amounting  to  $21,500;  lhat  l  imber- 
lake  was  to  put  Smiih  in  funds  to  pay  bills  to 
the  amount  of  $13,500.  of  the  $21,5(H>.  which 
were  to  become  due  before  the  bill  of  fiS.OOO 
lavame  due.  and  that  on  Tind)erliike  doing  so 
Smith  was  to  pay  the  $8,000  bill:  and  lhat  Tim- 
berlake did  not  put  Smith  in  funds  to  pay  the 
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$13.50U.  and  that  the  Ramc  were  protested,  of 
which  Timberlake  had  notice;  then,  that  Tim* 

berlake  had  no  rij^ht  in  notirc  rtf  f}ie  nonpiiy- 
meiitof  the  i|S,000  bill  from  I  he  huUU'T. 

On  the  flcoood  inftlructtim  iisktd,  \\n:  court 
lnstruf*<c<l  the  jury,  (hat  if  they  lx?lievo  from 
the  evidence  that  Tiaihctloke  resided  in  New 
York,  and  was  a  sojourner  in  Augusta,  from 
lime  to  time,  ns  in  fhe  instrnrtion  askftl, 

iLat  then,  m  drawer  of  tlie  bill,  he  wiis euiitled 
to  DoUoe  of  its  dishonor:  but  if  the  jurr  believe 
from  the  evidence,  though  be  may  nave  re- 
Hidcd  in  New  York,  that  he  had  mm\v  Aiiijiista 
liis  residenee  since  (lie  fali  of  1684  or  1h:M,  and 
that  he  had  removH  from  Auijustii.  and  out  of 
the  Slate  of  Gvorgin,  after  the  bill  for  JjlS.OOO 
was  drawn,  and  before  its  maturity,  that  then 
due  diligence  had  been  used  to  giv»him  notice 
of  the  dLshonor  of  the  bill.  mf. 

On  the  third  instruction  asked,  the  court  in- 
structed the  jury,  that  if  tliey  believe  from  the 
evidence  that  tlie  bills  drawn  by  Timberlalce 
u|)on  Smitli.  were  drawn  for  purchase;  of  cotton 
or  stock  ou  the  joint  account  of  Smith  and 
Timberlake.  and  tliat  Timberlake  had  diverted 
tin- property  and  purchased  on  joint  account 
to  his  own  use,  and  that  after  promising  Smith, 
the  acceptor,  to  take  up  the  mils  to  the  amount 
of  $1:1500.  he  bad  failed  to  do  so.  and  had  not 
8ui>plie(l  Smith  with  money  to  take  up  the  bills 
fur  $13,500,  after  the  same  were  dishonored, 
up  to  the  time  when  the  $8,000  draft  becanu- 
due.  and  that  there  was  an  arrangement  be- 
tween Timberlake  and  Smith,  after  the  $8,000 
bill  wm  accepted,  that  Timberlake  was  tn  put 
Smith  in  funds  to  take  up  the  drafts  for  $18,- 
500,  which  had  been  dishonored,  and  did  not 
do  so,  that  Timt)erhike  wns  not  entitled  to 
notice  of  the  dishonor  of  the  bill  for  $8,000. 

To  the  fourth  in.struction  asked,  the  court 
463*1  iiiJ^'riieted  the  juiy,  if  *lhey  believe 
from  the  evidence lliai  TiuilierUikehudellccUin 
thehantitoof  Smith  at  any  time  lx.'twe<'n  tbedraw- 
inir  of  the  bill,  and  the  maturity  of  ilu'  said 
bill,  thathe  wtis.  as  drawer,  entitled  to  notice. 

To  the  lifth  instruction  asked,  the  court  in- 
structed the  jury,  that  the  insolvency  of  tlie 
diiiwer  and  the  acceptor,  before  the  maturity 
of  the  bill,  did  not  e.tcuse  the  holder  of  the 
bill  from  sriving  notice  of  nonpayment  to  tlie 
drawer.  But  the  court  furiher  instructed  the 
}uiy,  that  if  the  insolvency  of  the  drawer  and 
acceptor  wen'  known  to  each  other,  and  that 
this  bill  was  drawn  to  pay  for  a  puicba.se  on 
joint  account,  or  a  iransadion  in  which  they 
were  partners,  and  that  the  property  so  pur 
chased  had  l>een  diverted  by  the  drawer  to  his 
own  use,  and  that  the  payment  of  all  the  bills 
had  IxHin  the  subject  of  private  arraniurement 
l)etwoen  the  acceptor  and  the  drawer,  that 
then  the  holder  was  excused  from  givini;  no 
tice  of  the  nonpayment  of  the  hill  for  $tt.UOO. 

Whereupon,  the  said  counsel,  on  behalf  of 
the  J^uifi  defendant,  before  the  jury  retired 
from  the  bar,  excepted  to  the  aforesaid  opinion 
and  charge  of  the  conrt,  on  the  first,  second, 
third,  and  fiftli  ructions  moved  for,  and 
now  excepts,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  wliich  is  done  ac- 
cordin<rly,  this  nineteenth  day  of  April,  in  the 
year  eighteen  hundred  and  fortv-one. 

JAIOBB  H.  WATMIB,  [L.  &] 
K.  B.  OlLCHRIBT,    [l.  &J 
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The  jury  found  a  verdict  for  the  plaial 
for  $8,000,  with  intemt  from  the  llth  Jol 

18;^?.  I 

To  review  all  these  prayere  and  instructio 
the  writ  of  error  was  bnnii^ht. 

.Vr.t."</>.  Core  and  fjgare,  AllOfney 
for  llie  plaint i IT  in  error. 

Memrtt.  Willie  and  //"/'/  for  the  defendant 

Afir.  Cojcf,  for  the  plaintiff  in  error, 
questions  naturally  arose  in  the  chjsc. 

1.  Is  Timberlake  dis<  harg««<l? 

2,  If  he  is,  what  is  the  effect  uprm  Rbft 
Mr.         reviewed  the  evidence  in  order  I 

show  that  TimlKTlake  liad  provided  suffidea 
for  'hf  dnift  of  i^is.dOO,  as  he  Uiought;  ^ 
lUat  It  was  charged  to  Smith  and  not  to  Tj 
berlake  in  his  account  with  the  bank.  lie  ill 
argued  that  Rhett,  lx?ing  a  cf)llateral  securii 
was  entitled  to  all  the  rights  of  a  party;  U 
Timl)erlake's  obligation  to  pay  arose  only 
case  the  liccoptor  did  not,  and  he,  Ttmberla] 
•was  duly  notified  of  sudi  failure;  that  [^4^ 
he  was  not  notified  for  a  year;  that  the  W 
never  served  the  notice,  which  it  was  bound 
do.  (Clutty  on  BilK  ed.  of  18:^0.  p.  405.  \ 
10,  sec.  1.  where  tlie  cases  ;irr  »  (,;i,'i-tod.  i 
note.)  The  holder  must  give  notice  to  all  d 
ties.   (SThunt.  180.) 

It  is  true  that  the  cas<>s  recdirnize  a  di-Tinetj 
between  an  indoiijcraeut  ui>ou  the  bill  id 
and  an  engagement  in  a  f^ennnite  oontri 
Hut  no  ca.se  justifies  the  extent  of  the  d-x-trl 
which  must  be  contended  for  by  the  oil 
side.  \ 

As  to  the  second  instruction,  then*  w.v>' 
evidence  that  Timberhike  had  uuide  Augui 
his  residence;  and  even  if  there  was.  the 
should  have  been  sent  after  him  to  Ne  w  Yoi 
Another  Slate  is  not  a  foreign  coumry. 
did  not  abscond:  he  went  away  in  comp4 
witli  one  of  the  officers  of  the  hank,  and  ^ 
with  anotlier  of  them  at  the  Sulphur  bprioj 
There  is  no  evidence  that  it  was  a  partner^ 
debt.  The  IxKiks  say  it  i**  dnn;rerr»u.s  not! 
give  notice.  Our  remedy  must  not  l*  \ 
paired;  sepsirate  notices  ought  to  Ix?  gtveni 
all  the  parties.  (Chitty.  406.)  Our  rvixi  \ 
against  Timl)erlake  has  Ix-cn  impaired  by  1 
course  pursued. 

The  first  instruction  of  the  court  m-^lifl 
the  pmyer  liy  midiog.  "  if  the  fund  was  rnii 
by  Smith  s  letter  of  credit  to  Timberlake. '  li 
these  funds  do  not  appear  to  have  ht^-n  mii 
in  this  way.  The  evidence  is  to  the  conimj 
It  said  also,  lhat  if  Timberlake  faile<l  to  la 
up  his  share,  viz.,  $1^,000,  then  Smith  t< 
exonerated  from  his  agreement  as  made  bctwq 
them,  liut  8uppo.se  this  so,  docs  this  escu 
the  bank?  A  suit  would  have  been  ncccssai 
which  the  bank  had  no  right  tf>  nuticipnie. 
is  always  inferred  that  a  drawer  has  fund* 
the  hands  of  a  drawee,  and  had  a  ri;;lit 
draw.  (1  Term  Rep.,  416;  20  .lohns..  4.S5  \^ 

If  there  is  a  reasonable  expectation  ihMi 
bill  will  be  paid,  ihedrawer  is  eutiiled  toooiii 
(8  Canipb..  461;  18  East,  488.  8.  C:  Chlt^ 

487.  ) 

The  holder  must  use  reasonable  diUgencc 
discover  the  residence  of  the  indorser;  nut  Im! 
there  wiis  no  effort  at  all.    They  might  hai 
learned  at  the  postofficc  where  Tiniborlaki 
lettm  were  aent  la  (9  Pet«!n,  V8;  ChiM 

488.  A;  8  Gteenleaf.  88;  8  lick.,  851.) 
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Vr.  Wild/,  for  defeodiiut  in  error: 

Th^epkialiff  iu  error  contends — 

1.  That  doe  ootlce  of  the  nonpayment  of  the 
f>iJ(  ?r;i-:  nr»t  irivt^n  tn  Timberlake,  the  drawer, 
iTi-i  llivrt  furc  Tmil>«-  rl:ikf  was  discbarpod. 
UMy*]  *2.  That  liis  undertaking  hcin^  only 
1 'ij;'  r.i!  lotiiutut  Tinitierlake,  Uioducbarge 
:  TiUiUrh»kt  releases  hioL 

And  U)  this  effect  be  prayed  tlie  flrat  and 
"'linl  ia>trtJClioas. 

T  )  ihh  it  is  replied  on  tlje  part  of  the  de- 
ScUnt  in  error: 

That  there  was  actual  notice  to  Timber- 
iii'-.  or  due  dtLigcnce  to  give  Kuch  notice.  Mr. 
VHf  here  eDtensI   into  a  critical  review  of 
V  ttsiimony,  and  inferred  that  then'  were 
-v  thr  jury  sufllcient  factK  to  warrant  them 
^  ending  artual  notice.    If  the  evidence  falls 
>l  n  of  establUhtng  actual  notice,  still  due 
:  .:^Dce  is  abondaotty  proved.    When  the 
'iK*  are  ascertained  and  undisputed, what  shall 
c^AttUule  doe  dtlixeDce  is  a  question  of  law. 
I!  IVtert,  iSSB:  Chittj  on  Bills,  ed.  1817,  page 
where  it  is  said  (quotinij  tht-  words  of 
Ufd  fiUmborDiigb  in  Walmfn  v.  St,  QuenUn) 
vbFO  the  bolder  of  a  bill  doen  not  know 
*  u-rc  the  indor*er  is  to  be  found,  it  would  be 
•m  kud  if  be  loet  hia  remedy  for  want  of 
bntediBle  notice. 

r  airlUh  Cases:  18  East,  488;  Gowea,  81; 
^  iziitwick,  76, 

AoMiricaii  CEasea:  1  Johns.  Rep. .  29t :  8  Johns. 

5  BiDii.  y,  TA]  .  4  S.Tir.  ^V:  liawie, 
Other  American  cases  collected  in  Bay- 
t  HI  mm,  176.  188.  mte$;  also.  5  Wendell, 

24  Wendell.  230;  4  Mc- 
jjri,  .103.  3  .VlcCurd.  im  -.  2  Wash.  C.  C.  R.. 
iL  The  decision  in  the  liist  case  was  sus- 
iiiy^l  in  10  Peters,  .'Ti;  0  Wli.-at.,  104;  8 
fkiii..  3*>«,  330;  9  Wheat.,  m;  1  Peters, 

i  Petefii.M. 
■Jf^  W'r'ff  gave  an  abstract  of  each  of  these 
*»•>.  ami  <iwelt  particularlv  upon  the  hihl, 
tti.  re  the  court  say:  "  The  bolder  of  a  bill  or 
ir"Tii5iory  note  in  order  to  entitle  himself  to 
upon  the  drawer  or  indorser,  must  give 
•>tiv«  of  its  dishonor  U)  the  party  whom  he 
>*<r:*  to  charire.  But  if.  when  the  notice 
l»  '  ild  l>e  jj^veu,  I  la  pm  ly  eutitleti  to  it  Khould 
» a-K'Oi  from  the  State,  and  hits  left  no  known 
rtfit  to  ret-^'ive  it;  if  he  absconds,  or  has  no 
inxr  of  resi<Jence,  which  reasonable  diligi;nce, 
ie^  by  the  holder,  can  enable  him  to  discover. 
!i!  bw  dii^penses  with  the  neccMity  of 
irin^  regular  notice."  He  then  examined  the 
•iii*iice  to  sliow  liow  the  cuse  at  Imr  w>w  cov- 
Igr  the  authority  quoted,  and  that  due 
had  been  used  ] 
h  *•  dearlv  Hht»wn  mon  ()\  <  r  liy  the  evidence, 
tsE  whim  th»  hill  fell  due.  both  drawer  and 
trtjptor  were  inaolTent 

fmr .  Th'-n.  is  tlie  full  justitifrttion  of  the  H'c- 
sd  UHilructioa,  and  so  much  of  the  fifth  as 
IffemftMa  the  instractlon  prayed. 
B«t  if  the  f:)cts  clearly  proved  do  not  COQ- 
tas  ditf  diUgeooe,  we  sav : 
■0*1    *S.  TW  Thnherfake  was  not  entitled 
i -fjee.    Tn  rejjitrd  to  tiiis  transaction .  v, f 
he  ifi  to  be  couiiiilereii  either  as  a  purluer 
_  oa  a  partner,  or  the  drawer  oi  a  bill 
T  hk mm  accommodation :  and  in  either  branch 
he  is  not  entitled  to  notice. 
;  aotloe  to  ooe  paftoM'  is 


notice  to  all.  (Gow  on  Partnenship.  214,213; 
1  (Jampb.,  82.  404;  1  Maule  &  Selw.,259  ;  20 
Johns.  Rep..  176.) 

f  \fr  H7Wi'  hei-c  pxaniinc(l  tlio  evidence  to 
show  that  this  wiis  a  pnrtuerHliip  transaction, 
or  if  not  SI),  that  it  was  for  the  accominodstian 
of  th«'  (il  l  (  r  I  Where  the  drawer  luts  no 
effects  in  tlie  hands  of  the  acceptor,  he  is  not 
entitled  to  notice.  (I  Term  Rep..  40r);  Chitty 
on  liills,  ed.  1834,  p.  39:  4  Maule  &  Selw., 
228,  230.  231,  232;  3  Barn.  &  Aid..  619.  623; 
Chitty,  67;  8  Camp..  281;  4  Moore  ft  Fsyne, 
483.] 

The  case  of  Tit*  IJinik  u/  C'ldumbta  v.  French 
(4  CniiK  h,  141)  dix's  not  impugn  the  authority 
of  Bi>-I:,rdikc  v.  Jiolln.aii  (I  Term  Rep.,  405), 
but  merely  overrules  llie  case  of  Walu>j/n  v.  JSt. 
Quen'in.  and  De  Ikr»t  v.  Atkin»fm,  which  are 
no  longer  law,  even  in  England.  (See  15 
East,  218;  8  Barn.  &  Aid..  819;  823.)  The  case 
I  in  4  Cnmch.  141,  is  commented  on  and  sus- 
tained, as  lo  the  point,  in  10  Peters,  578.) 

This  branch  of  the  argument  m|iy  therefore 
be  summed  up  as  follows: 

That  Timberlake  must  be  regarded  either  as 
a  partner  drawing  on  a  partner,  or  as  the 
drawer  of  a  bill  for  his  f)\vn  -  ii.tii  ^1  ifion. 
In  the  first  iostaocc,  notice  to  bmilh  wan  notice 
to  him;  in  the  second,  he  was  clearly  not  en- 
Utled  to  notice. 

There  is  no  error,  therefore,  in  the  first  or 
third  instniclioo. 

8.  In  peeking  to  determine  tlie  extent  of 
Rhett's  responsibility,  he  may  be  considered 
either  as  ii  his  name  were  on  the  bill  as  In- 
dorser, or  as  if  he  w»  rr  i  itk n-  iruarantor. 

1st.  As  if  his  name  were  ou  the  bill. 

In  order  to  perfect  the  clami  of  the  holder 
of  a  bill  against  the  lndor!»ere.  it  is  not  neeessarr 
for  the  holder  to  give  notice  to  the  drawer.  It 
\»  for  the  indonera  to  give  noUoo  to  the  drawer, 
if  thev  wi^li  to  preserve  a  remetly  aifflinst  him. 
(ChittV  on  liills.  ed.  18JJ4.  pp.  68,  69;  1  bt range, 
441 :  Burr., 868:  2  Campb..  539.) 

Let  it  be  remarked  that  the  note  sued  on  was 
collateral  seeiiriiy  U>t  Tioib<;rlake'8  bill;  if  the 
bill  were  ])Mi(l.  Uie  note  Wiis  paid.  Now,  the 
note  being  duly  protested  for  nonpayment,  and 
uotiec  *Lhereof  sent  on  the  simie  day  l*4H7 
to  Rhett  and  Ilaskeli,  Rhett  attd  Ilaskell  must 
have  been  thereby  apprised  that  the  bill  wjis 
not  )>aid.  and  it  was  for  them,  according  to  the 
authorities  just  quoted,  to  give  notice  to  Tim- 
berlake if  tbey  desired  to  hold  him  responsible. 

Let  it  be  remarked  further,  that  the  very 
note  given  as  collatenil  security  and  sued  on  in 
this  case  is  indorsed  by  procuration.  Smith 
indorses  both  for  Rhett  and  Haskell,  nniler 

J cowers  of  attorney  from  bolli.    Siidtli,  there- 
ore,  the  alturuey  in  fact  of  Khctt,  had  express 
'  notice  of  the  dlaiionor  of  tho  Uli,  for  the  col- 
lateral aecunly  of  which  the  note  sued  od  was 
taken. 

Notice  to  him  was  notice  to  Rhett,  and  if 

Rhett  (considering  him  in  the  lii;lit  'f  nn  in 
dorser)  desired  to  bold  Timberlake  resjMjnsible, 
it  was  for  him  to  give  Timlierlalce  notice.  Hie 
plaintiff  waf«  not  hound  to  do  it. 

This  court,  in  delivering  its  opinion  in  Will- 
iam»  v,  Ihink  of  Tfu-  ignited  Staffs  (2  I'etera,  08). 
already  cited,  evidently  had  the  limitation  itf 
the  holder's  obligations  in  view.  They  say. 
'*lt  is  iDcumbentoo  him  to  give  nottoe  lo  the 
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party  whom  he  nienns  to  charge.  lie  is  not 
obligeil  lo  lujtify  uuy  utliers;  if  they  desire  to 
bave  recourse  over  on  other  parties,  it  It  for 
them  to  f^ivc  meh  parlies  notice." 

Considering  the  rights  and  liabilities  of 
Khett.  therefore,  as  if  his  name  were  on  the 
bill,  the  situation  of  ttie  parties  mnouUI  be  this: 

Smith,  acceptor,  as  partner,  or  for  the  aceom- 
modation  of  Timberlake. 

Rhett,  iDdoraer,  for  the  accommodation  of 
Smith. 

Now.  to  whom  liiid  Tihctt  to  look? 
To  Smillx  and  Timberlake. 
Both  are  liable: 

8milh  H.'*  acceptor. 

Timbcrlakti  as  the  drawer  of  an  accomoio- 
dalion  bill  or  as  a  partner. 

All  Smith's  effects  arc  assigned  t(  TJi  t!;  and. 
whatever  is  due  from  Timberlake  to  Smith,  ou 
their  joint  account,  can  be  recHved  by  Rhett 
from  Timberlake.  Timberlake  continiK  s  liable 
to  Smitli  for  whatever  may  be  paid  for  him  bjr 
Smith  m  acceptor  for  his  accommodation;  or. 
considering  them  as  partners,  for  tlie  balance 
of  parlnerEhip  accounts,  and  tliis  balance, 
whatever  it  may  be.  is  as&igned  by  Smith's 
a.i^'^icnment  for  lihelt'B  benefit  as  a  protested 
indorser. 

Hli(  tt,  tlierefore,  has  sustained  and  can  sus- 
408*1  tain  noiujurv  by  the  *waut  of  notic-e 
to  Timoerlake.  lie  lias  lost  no  security  which 
be  would  have  kepthsd  »ueh  notice  been  given. 

Timberlake  was  not  entitled  to  notice.  He 
is  uut  discharged  of  his  ubligutious  to  Smith  or 
Rliett  by  want  of  notice. 

If  notice  had  been  given  to  Timberlake, 
llhett  would  have  gained  no  advantage,  and 
by  its  omission  he  ha.s  snstalned  no  injury. 

Considering  Hhett  as  a  giianmtor. 

"  Persons  whi.se  names  are  uut  upon  the 
instrument,  or  who  are  not  parties  thereto,  but 
have  transferred  the  instrument  by  delivery, 
when  payable  to  bearer,  are  not  within  the  cus- 
tom of  merchants.  Therefore,  a  party  who  by 
an  indepeudcQl  memorandum  guaranties  the 
payment  of  a  bill,  is  not  as  a  matter  of  absolute 
riglit  entitled  to  notice.  It  is  not  in  ^'eneral 
essential  to  give  him  notice:  but  as  a  surety 
(ui)on  general  principles)  he  may  be  discharged 
if  he  can  !«how  that  a  particular  loss  or  preju 
dice  has  accrued  to  him  from  the  onussiou  to 
give  him  notice;  but  even  then  the  discharge 
vrill  only  be,  it  seems,  to  the  extent  of  the 
detriment." 

The  cases  cited  are:  Warrinffton  v.  F^rber(B 
East,242),  Sieinj/>'tnf  Y.rio)r,,'<(r>  Maule&Selw.. 
62),  JJolt,ron  v.  » (1  Barn.  &  Cress.,  10), 
Van  Wort  v.  ]V(M>lk^  (8  Barn.  &  Cress..  489). 

In  tliC  ca^e  of  \\  nrriufjtDn  v.  Purh  r,  which 
was  an  action  gainst  the  guarantor  of  a  bill  of 
exchange,  on  wbleh  no  demand  had  l>een  made 
agfiin'^t  the  acceptor,  he  having  become  bank- 
rupt before  the  bill  wa**  due,  it  was  held  the 
guarantor  was  liable. 

Lord  Ellcnborough,  in  delivering  the  opin- 
ion of  the  court,  says:  "The  same  strictness 
of  proof  is  not  necessary  to  charge  the  guar- 
antors as  would  have  bet^n  necessary  to  support 
an  action  on  the  bill  itself,  where  ny  the  law 
merchant  a  demand  upon  and  refusal  by  the 
acceptors  must  Iiavi-  been  provt d  in  onh  r  t(» 
charge  any  other  party  upon  the  bill;  and  tiii^ 
notwithstanding  tlie  bankruptcy  of  the  aooept- 


j  nr<t.  But  this  is  not  necessary  to  charge  guar- 
uutoi^,  who  insure,  as  it  wi-rc,  the  solvency  ef 
their  principals;  and,  therefore,  if  the  latt«  • 

I  !>econ)c  bankrupt  and  notoriously  insolvent.  U 

!  ir»  tlie  banie  ju*  it  they  were  de^d,  and  it  is  nu^nk- 

:  tory  to  go  through  the  Ceremony  of  makings 

I  demand  on  them." 

Gross, ./. ,  saj  s :  * '  The  necessity  of  a  demand, 

j  notwithstanding  the  bankruptcy  of  the  aC' 
ceptor.  in  order  to  charge  the  drawer  or  in* 

'  dorser.  is  founded  solely  on  the  custom  ol 
merchants. '    (8  East.  240.) 

'  *  The  rule  lu  the  case  of  a  guarantor."  tim 
Chancellor  Kent  in  *bi«  Gommctttarlea  [*4<tiB 
(Vol.  in.,  ii]).  123,  134>,  **isnot  ^ostrl.  t  a.- ir 
that  of  mere  negotiable  paper.  The  neglect  uj 
give  notice  must  have  produced  some  prejudia 
to  the  gnirantor:  and  in  tlic  cju^^e  of  abwluti 
guarantee  of  the  payment  of  a  note,  no  demaa^ 
or  notice  Is  requisite  to  tlx  the  .guarantor.** 

"And  persons  who  arc  not  j).irt!f->  t->  the  in 
slrumeut,  but  are  responsible  if  it  be  not  paid 
as  having  guarantied  the  payment  or  deiiverd 
it  without  indor«'mcnt  on  arrotmt  of  a  drb; 
are  not.  it  seems  by  the  custom  of  merchant 
^titled  to  the  strict  observance  of  the  rale  s 
to  pre.<*'ntnu*nt.  As  tn  snch  per«nns  a  fornjji 
preseniujeut  may  be  excused,  by  showing  th^ 
the  acceptor  became  iuMdvent  before -the  bi 
fell  due;  that  it  would  not  have  he<*n  paid  1 
presented;  that  the  defendants  were  aware  < 
the  fact,  and  that  no  injui  \  re-sulted  from  \\\ 
omission."  Cliitiy  on  Bills,  48  a,  ed.  ISSl 
refers  to  the  cases  already  cited. 

In  the  case  of  Itt^noltU  et  al.  v.  JOjuffUmi 
III.  (i:?  Peters,  508),  this  court  say:  "  The  ru' 
is  well  settled  that  the  .ijuaruuty  of  a  prf»cn 

I  sory  note,  whose  name  does  not  apj^ear  on  '\ 

'  note,  i'^  bound  without  notice  where  the  makt 
of  the  noie  was  insolvent  at  its  maturity.  Th: 

.  his  liability  continues  unless  he  can  .show  1 
has  siLstained  some  prejudice  by  want  of  noii 
of  a  demand  on  the  maker  of  the  note  and  no 

;  pjiyment." 

In  the  present  case  the  proof  is  full  th 

I  both  drawer  and  indwmer  were  insolvent  befd 
the  bill  fell  due;  notice,  thm  fore,  would  h.i 
been  nugatory;  and  regarding  Rhett  aa  a  gU4 

I  antor,  Poe  was  not  bound  to  give  him  notkj 
Considering  Khtlt.  therefore,  either  if  l 
name  w)is  on  the  bill,  or  as  if  he  l>c  a  giiarantj 
by  a  separate  Instrument,  he  is  not  r<%Med  1 
the  want  of  notice  to  Timberlake. 

4.  This  brings  me  to  consider  our  adversaru 
view  of  their  case.  They  insist  that  Timbj 
lake  is  to  be  reiiarded  \\s  the  drawer  of  h  bill 
the  fair  ci>urbe  of  trade,  having  funds  in  SmiiJ 
bands  at  the  time,  and  being  enUrelv  ttBC<| 
nccfcd  with  liiin  In  any  contnirt  of^  jiiarlni 
ship.  1  w  ill  not  weary  the  ct>uri  by  going  *»] 
the  evidence,  but  I  tusk  leave  to  rein«rk.  IJ 
this  pretense  is  set  up  for  the  flnt  time  After ) 
suit. 

{Mr.  Wilde  here  referre<l  to  particukur  pi 

of  the  evidence  stated  in  the  r(»e<«nl]. 

I  desire  the  court  to  note  in  the  nt-xt  \.h 
that  tliis  attempt  to  give  to  this  bill  tbc  coloi 
one  draw^n  in  the  usnal  course  of  tr%ile. 
funds  in  Smith's  hands,  rests  solely  ou  liii''  j 
tirnony  of  Timberlake  *and  Smith.  r«4j 
\ow.  assuredly  it  i.*!  not  my  piir|wis<«  to  fm-pt 
I  the  lestiuiuuy  of  these  geullemeu,  wlt^  iiri; 

i  tirely  imlcnown  to  me;  but  I  ~ 
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ijy  tru*t  if  I  did  not  remark  that  their  view  of 
t;ii/i  "iufij'-ct  tHMjins  to  Imve  c  IiuuirLd  with  their 
rli  in/«.'  of  p<i<>ition.  The  ilhisions  of  Interest 
kit-  Hi  Icti^l  OA  crcal  as  those  of  optic-s. 

]  a^k  thv  court  to  remark  that  Timberlake's  cf- 
:  -fi  to  make  out  that  this  was  a  bill  drawn  upon 
t4ad»  m  Smith's  handi»,  is  exceed insrly  lame. 
He  «T*  the  bill  was  not  drawn  for  my  accx^m- 
:i.  -;!af ion.  it  bein;;  for  the  purpo^^i-  of  lenew- 

mv  two  bills.  titMr. ;  as  if  being  in  renewal, 
7t  WBx*fllH^e««ali]7  not  m  teoominodadcMi. 

V    inuie  here  agtiin  commfiated  on  the  evi 

Let  It  be  remarked,  also,  that  Thnberlnke.  in 

I;- fvi«i'  rn  ■•.  (!(.<•-  nuf  MllMcle  to  the  ;iL'rt'cniciit 
Lriweeo  himc-elf  and  tiinlih,  to  wliicli  bmilii 
t<3M*iiit«  that  if  Timberlake  paid  the  drafts  for 
^^'.^)lK.».  b'  was  to  pay  the  draft  for 

-^,"<n).  liemark,  also,  that  Tioibcrlake  is 
r*5>r  Ahown  to  haw  had  any  capital  or  funds. 

Wiih  nsiHKrt  to  Smitli's  t'vidtnr'f  to  make 
iU'i  b'4siiM9tti  p^ipcr  drawn  ou  funds  in  hh 
(landa.    It  is  in  contradiction  with  hi^  previous 


to  Timbrilake,  is.  that  he  ha.?  funds  in  Smith's 
hands.  ]  f  he  had  no  funds  he  is  bound  witliout 
notice.  If  he  had  funds,  then  Smith,  the  accept- 
or, as  the  original  debtor,  was  bound  to  pay 
the  bill,  and  Uhett  is  bound  to  Poe  asihe;»uar- 
antor  of  Smith. 

The  court  will  observe  that  as  to  the  drafts 
for  $13.50(),  drawn  by  Timlwrlake  and  dis- 
counted by  the  bank.  Khctt  iK-came  in  no  inati 
ner  liable.  He  became  guarantor  to  the  bank 
for  Smith,  by  a  collatertO  security  onlv  to  the 
liinih'<l  amount  of  t!i(Mlraft  for  jjtS.lXH).  Is  it 
not  U)  bv  taken,  then,  that  he  gave  this  coilat' 
eral  security,  relyint^on  the  cotton  inthehi^lds 
of  liayard  and  Hunit  r  fi>r  his  imlcjiinify?  And 
now,  how  does  this  matter  stand  upon  the  very 
footing  claimed  for  it  by  the  plaintiff  in  error? 
What  iKthe  ju.stice.  pqtiitr.  and  ijnod  ro)i-(  i.  nee 
of  the  defense,  according  to  our  learned  adver- 
saries)' own  statement  of  itt 

Smith  obtain^  the  prooee<ls  of  the  rntton 
from  B^ard  and  Hunter,  and  passes  lliera 
over  to  IQiett  by  hi.s  ^reneral  a.s.vignment.  They 


i  ir  .^nd  ile<^'luri4li»>ns;  with  his  letter  to  llic  '  iro  tn  pay  anoteof  Smith'.s  in  bank,  with  Hhett's 
'ni'k   his  de(  laraiidu  to  Adger;  with  all  the  imlorscment.    Hhett  having  thus  reeeivcd  the 


i«raer  |jrix*edings.  iu  which  boUl  parties  re- 

and  def  i-.jf  tli'  -o  fiills  .nccommodal ion 
j^»:'»-r;  tjjc  oiiiv  tli.T*  T.  nrM  l>cjng  that  Smith 


very  fund  upon  which,  as  h*'  alleges,  the  bill 
was  drawn,  insists  on  lu  ini:-  rclc:i>-(  (l  from  his 
ruarantee.  because  no  uutit  i:  wa.-*  given  to  the 


;  i  tilt  y  were  drawn  for  the  accommodation  [  draw  i  r.  Timberlake.  But  if  Timberlakc  has 
:  Tin^K  rl  ik".  and  TinitK  i  laku  that  they  '  funds  in  Smith's  hands,  tlic  only  ground  for 
dran  II  ;  >r  tJic  aKcouim<xlaiioa  of  Smith,  .entitling  him  to  notice,  then  Smith  was  the 
r  .^ing  Sinitti  -  evidence  with  all  the.«e  draw- '.  principal  debtor,  both  in  fact  and  in  form:  M*d 
'  ks.  and  what  does  it  amntint  to'  He 
•ii  •»  that  the.*e  drafts  were  orii;inaily  diuwu 
u  ji>int  account  for  joint  speculations  in 
^>::'.n  and  stocks;  that  it  was  subsequently 
i.'tTiii  bet\v<Tn  them  that  he, the  witness,  would 
f*7  fhe  draft  for  ijiH.OOO.  and  that  Timberlake 
vouid  p:iy  the  three  drafts  amounting  to  ^13.- 
That  if  Timberlake  was  now  to  pay  ihe 
liin^  tlrafts  umountingto  5^13,500.  he.  the  wit- 
t*-^  would  owe  him  the  amount  of  the  draft 
of  $8,000.  Thw»  we  see  the  same  paper  as- 
'i.ji.i'*.  a<  conling  as  the  interest  of  the  partis  .- 
■.^ncA,  the  cbnr  K  ter  of  partnership  paper, 
•txommodatii  >n  ;  >  i;>er,  or  business  paper  drawn 
•  •zi  ncl^r.xl  funds. 

Bat  asmiming  for  the  sake  of  ivrgumeut  that 
Ylmiwrlake  drvw  this  bill,  having  funds  in 
>si:th*8  hands 


TJheif,  having  received  the  very  fimd,  cannot 
L  viule  his  re?jx)nsibiliiy  for  Sndlh. 

On  the  one  baud,  then,  considering  this  as  a 
bill  drawn  for  Timberlake's  accommodation. 
Could  TimlK'flake  recover  against  Smith  on  his 
acceptance?  Evidently  he  co\ild  not.  Tin  (  a.^ 
of  ISjiarrmc  et  a/.,  v.  lJhutman{_Ayim\x  Hy'-. 
206.  207  )  is  conclusive  on  that  .•point.  r*473 
If  not,  what  injury  lias  Timlicrlake  sustaiiiL-d 
bv  want  of  noticed  And  if  he  has  sustained  no 
injury,  he  is  not  discharged.  If  he  is  not  dis- 
cliarged,  neither  can  IHictt  discharged,  be- 
cause the  only  claim  of  lihett  to  be  releai^ed  is 
founded  on  the  alleged  release  of  Timberlake. 

On  the  other  hand,  regarding  this  as  a  bill 
drawn  by  Timberlake  on  funds  in  bmiih's 
hands,  accepted  by  Smith,  and  the  payment  of 
that  aceepfauee  guarantied  by  Rlit  tf,  ran  Hhett, 
Tlie  court  will  remark,  by  the  testimony  of  after  rtK^iving  under  Smith  s  assignment  the 
Sodklu    that  be  did  not  asaiisn  any  particular  .  funds  on  whtdi  the  bill  was  drawn,  object  that 
faiui  to  meet  the  drafi  for  :^':<.t)Oo'.     Tliat  the  '  the  drawer  is  discharged  by  want  of  notirr* 


iij  .-cevda  of  the  cotton  sent  to  Bayard  ami 
Hirocer  were  realized  in  June  or  .July,  after  he 
tad«;xecii*'d  his  deed  of  a^^i^^nmrnt,  and  iliat 
47  1  *]  *be  never  applied  those  funds  to  the 
{urmcnt  of  TindM>rlake's  drafts  on  him." 

\h-  farther  testitit's  tliui  thr  proceeds  of  the 
cfittciD  »cni  to  Baiyard  atui  Huniet  in  Savaaaah. 
iTfSVfiMeed  by  him  to  the  credit  of  R  B.  Uhett 
f  the  pre*tenl  deb-ndant ).  "and  wmt  to  pay  a 
cote  whh  Mr.  Khelt's  indorsernLut  <liscounted 
«t  the  Bank  of  Charleston." 

Xo  \.  if  j^ni'ith  had  funds  of  Tiinlw  rlake's  in 
tiift  bajud«.  Ue  has  sustained  no  injury  l>y  want  of 
DoCjoc  to  Timberlake.  Ami  if  tiu  ^-  very  funds 
N-en  pais$ied  over  to  Uhett,  he  has  clearly 
ji^i  to  he  discharged  from  his  liability  as 
avantor  for  Smith,  on  the  ground  that  injury 
UP  bp^ea 
tniaku 

for  indating  on  notice 


Whatever  room  for  cavil  or  dispute  there 
may  be  on  the  other  points  of  this  ca^e,  there 
are  two,  in  my  hniiiMi*  jndLnnent.  dceisivi'. 

First.  The  unquestioned  facts  show  due 
diligence. 

Next.  These  dm  ft  «5  were  rlenrly  nn  joint  ?ic- 
couut;and  in  a  partnership  transaciiuu  aoiite 
to  one  partner  is  notice  to  the  other. 

Wliere.  then,  is  the  terror  in  cr;rnfin[r  the  in- 
siructionii  given,  or  in  refusing  those  reiusedV 
The  fourth  and  fifth  instructions  the  court 
gave  as  prayed.    They  are  out  of  the  quest iim. 

The  second  the  court  gave  with  the  necessary 
and  lawful  limitations,  that  if  the  jury  believed 
the  facts  there  stated,  there  was  due  diligence. 
The  tlrst.  it  was  no  error  to  refuse,  for  the 

^    ^  court  merely  laid  down  the  rule  with  its  legal 

by  want  of  notice  to  Tim-  limitations. 

Mr.  Hunt,  on  the  same  side,  for  the  defend- 
ants in  error,  said: 

3i8 
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The  acceptaucc  and  note  bore  dat«  the  same 
day,  and  became  due  the  same  <l;iy:  aud  the 
whnlcrasi' turns  upon  the  sleps  taken  to  demand 
pa^iiieiii,  iuui  give  notice  of  nonpayment  of 
thi»  draft. 

^Ir  Hhett  contends  that  the  note  on  wlilch 
he  \\'iL.i  iudorser  wiws  only  a  collateral  wcnrity  ; 
an<l  if  the  holder,  by  any  laches,  hiw  made  the 
draft  own  hy  (lischartjin^  any  of  the  parties, 
he  is  paid,  and  I  he  collateral  note  is  discharged; 
and  he  charges  that  D,  Timberlnke  was  dis- 
charged, as  drawer  of  the  bill,  by  neglect  to  give 
him  notice  of  its  nonpayment.  That,  as  sure- 
ties; the  parlies  to  the  note  are  entitled  to  their 
remedy  over  against  Timberlake.  the  drawer; 
aud  it' WAS  the  duty  of  the  holder  to  give  him 
due  notice,  in  order  to  fix  his  lialmily;  aud 
having  neglected  to  do  so,  tlie  aoUi  is  not  oblig- 
atory. 

To  thiBdt^eiue,  the  defendant  in  orror  an- 

swcrb: 

I.  That  the  note  and  draft  were  contempora- 
473*1  nt'o  i  ;  i;  s  for  *tho  paymfnt  of 
one  sum  of  ^.t<,iAM>  uu  the  11th  July,  and  Uiut 
the  failure  of  the  acceptor  of  the  bill  to  pay  it 

at  maturity,  instiintlv  rendcK  d  all  the  j^iuticslo 
the  uole  liable;  aud  having  received  due  notice 
of  the  nonp»iymeot  of  the  draft,  by  bein^  noti- 

flol  indor^'T-s  of  the  not*'",  tlu  y  ari'  hound  as 
of  lllh  July,  1^37;  and  if  they  desired  to  make 
use  of  the  bill,  they  were  bound  to  pursue  their 
PBincdy  l)^'  payint;  tlip  note  nnrl  rccn  ivinir  tlio 
draft.  iSu  obligation  altachetl  lo  ihif  iioider  to 
do  more  than  d(  ni:itni  payment,  and  on  its  re- 
fusid,  to  resort  to  las  other  security  for  llic  debt. 

The  note  was  not  au  ultiiuutu  security  dei)end- 
ent  uiH>n  exbaustiog  the  remedies  upon  the 
bill,  but  a  concurrent  om\  and  wa-^  pfffccled 
by  the  mere  dishouui  of  the  draft  by  the  accept- 
or. 

3.  Tli.'it  ;iK  far  a<  ivlMtts  to  the  plaintifT  in 
error,  cvtu  if  il  hau  a  right  Lo  ri(|uire  tlie 
iHilder  to  give  notice  to  Timberhike,  atid  bad  a 
right  to  the  draft,  he  has  sustained  no  dnrnMiro, 
jis  llie  siiid  Timberlake  w»is  wholly  in.soh  ciii  ai 
tlie  time  it  became  due;  and  even  as  surety  he 
can  only  claim  to  the  extent  of  the  loss  proved. 

3.  That,  in  fact,  the  holder  did  use  due  dili- 
gence to  li.\  the  drawer,  by  Uiing  the  Ofdinary 
mciuis  to  give  him  notice. 

That  the  drawer  left  the  State  where  he  trans 
acted  business,  ami  had  liis  dotnicilt'  when  the 
draft  was  negotiated,  aud  without  giving  anv 
notice  to  the  bolder  yrhen  notioe  would  reatm 
him.  and  so.  bcinir  out  of  tlM  roalm,  he  was 
not  cutillcd  lo  notice. 

4.  That  said  Timberlake  and  Benjamin  R 
Smith  wt  re  cn|>ar!n(Ts  in  relation  to  iIk-  said 
draft,  aud  were  equally  bound  to  have  pro- 
vided funds  for  its  payment :  and  a  notice  and  de^ 
mand  upon  om-  (  opa.iiu  r  was  a  notici'  to  both, 
and  so  said  Timberlake  is  responsible,  being  a 
cop^ner,  as  acceptor  of  the  bill  na  well  as 
drawer. 

5.  The  said  Timberlake  was  not  entitled  to 
nolice,  and  was  liable  on  said  draft  without 
notice.  Iterance  In-  had  intrrcepleil  and  used 
the  eopariuer.ship  funds,  which  ought  to  have 
been  applied  to  the  payment  of  that  draft. 

G.  The  (h  fcndi'nf  in  error  also  contends,  that 
^Ir.  Khett  l  aiinoi  ccmiplain  of  any  want  of 
noiK-e,  iniLsniiicli  as  he  bas  receive<I,  a.'*  a  pre- 
ferred creditor  of  the  acceptor,  the  identical 
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copartnership  funds  which  ouirht  to  have  bet  n 
applied  to  the  payment  of  this  draft.  He  cot 
$8,000  in  first  vhim,  and  full  indemnity  in  lU- 
next,  aud  no  atcount  of  the  proceeds  of  tiie 
cotton. 

7.  That  Timberlake  knew  that  the  acceptor 
had  assigned  all  the  funds  of  ih<-  foparinersbip 
prior  to  tbe  maturity  of  llic  tlraft,  ami  -  - 
•knew  it  could  not  l>e  paid;  and  Mr.  [*«474 
Rhett  was  the  assignee,  and  has  received  ihe 
fund. 

And  so  the  defendants  in  error  will  contend 
that  U.  Barnwell  Hhett  was  bound,  asiodorier. 
to  pay  the  »ud  note  of  $8,000,  aud  that  the  in- 
structions by  the  court  contain  the  true  legul 
positions  arising  out  of  thecauMv.  and  thev  deny 
that  the  plaintifT  in  error  wa^  autliorimf  to  re 
quire  the  court  to  state  the  hiw  on  anv  suppoumi 
case,  or  any  imperfect  statement  of  this  cane. 
Il  i-  enough  if  the  court  siaU-  the  rides  of  law 
correctly,  and  It^ve  the  jury  to  apply  them. 

That  if  tbe  court  think  timt  there  was  no 
other  ronncction  Ui'twi  cn  thu  note  sueii  uj)*  n 
and  the  draft  of  $8,000  than  this;  lliat  the 
holder  was  to  demand  payment  of  the  draft  at 
maturitv,  and  in  default  of  jmx  nv  :it.  was  uu 
thorized  to  resoil  to  the  note  iumicUtately — ainl 
did  so— and  jrave  due  notice  to  the  parties  on 
the  note — and  was  not  botnid  to  do  mr-re — then 
the  instructions  were  immaterial,  and  tbe  ue 
cessity  of  any  notice,  aud  the  fact  of  due  dtli* 
!^nce  as  to  the  bill  did  not  arise  in  the  case. 

1st  Point.  The  note,  even  if  collateral,  wa* 
a  security  that  the  bill  was  good  and  wonkl  be 
paid  at  maturity,  and  the  moment  it  wa.s  dis- 
honored the  note  became  absolute  and  the  right 
of  action  accrued,  and  there  is  no  dispute  tual 
the  jxarties  to  the  note  were  duly  noiifi.  .1 

Tlie  holder  of  the  bid  was  not  obliged  l«> 
notify  the  drawer;  Ihe  notice  to  the  indocser  of 
the  notewjis  sufficient,  and  they  were  Uiund  t<> 
look  to  the  parties  lu  the  tail  and  lix  them. 

The  note  was  a  security  that  the  bill  would 
be  paid  at  maturity.  (See  TriirMe  v.  Thi>n,', 
10  .lohns.  Kep.,  152.)  The  parties  to  the  ii«ae 
were  bound  to  pay  it  at  maturity  in  ihe  order 
of  notice. 

If  so.  then  has  Poe  lost  his  claim;  the  negiert 
to  notify  is  by  way  of  discount.  Il  is  a  «b  inand 
independent  of  the  note.  Rhett  was  no  party 
to  the  bill. 

Suppose  Rhett  had  paid  the  note,  i-«>uld  h»* 
then  recover  against  Poe  for  neglect?  What 
sart  of  contract?   Was  he  agentf  Tbe  ddiv. 

ery  of  the  note  with  no  condilion  \va>  al)si)]ute; 
the  memorandum  in  pencil  dues  not  alter  ilir 
contract. 

The  parly  who  re<?cives  a  guaranty  b  ant 
bound  to  give  notice;  the  ffuaranti^r  muat  look 
out  for  bis  own  safety.    (9  IT.  Black.,  619. \ 

The  guarantor  is  bound  without  noti<  e  wl  ir 
the  drawer  is  insolvent,  unless  he  provi-* 
that  some  special  <lamn^  accrued  frcmi  the 
*  failure  to  give  iiotit  e.  .\  distinction  (•475i 
is  recognized  between  parlies  lo  a  bill  aud  guar- 
antors.  (9  Peters.  497.) 

The  same  striclness  of  pn^nf  is  not  !n"cf«^rtr 
to  charge  the  guarnnloi  as  in  an  at  t ion  on  Uie 
bill  itself.^  (8  East.  J^-V 

In  6  Vesey,  7;54,  L'»id  KllenI>«iroUL:1i  »sny\ 
there  is  no  obligalion  of  active  dili^n<.c  lui  iut( 
part  «>!  the  (  reditor,  as  far  a.s  the  surety  ie  cMMI-; 
corned.   The  law  merchant  te  c(»n fined 
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pipen  where  all  are  parties  to  the  bilL  (2 
Mr».  Chun.  Cat..  359,  MO.  968.} 

:'(!  Point.  Rhett  ha.s  su-Htained  HO  damage. 
M  Timbcriake  was  itujolveoL 

[Jfr.  Hunt  here  referred  to  icvernl  parts  of 
the  evidence  to  show  that  he  W!i.s  insolvent.] 

TJw  guanntor  is  only  eatitlcd  to  coiaplain 
of  «nt  of  iK>t{ee  -where  he  has  suatahiecl  hi- 
jiny.  and  there  only  to  the  extent  of  the  injury, 
ik  guaraatees  the  solvency  of  the  parlies  to  the 
UR.  and  if  they  are  insolvent,  he  is  liable.  (12 

huoirency  is  an  excuse  for  no  demand  being 
Bade,  where  the  daim  is  proeecuted  against  a 

:;.Ar:intor  not  on  the  liill.    (})  S<'r;x.  Riiwle, 
i^n.  8  Euiit,  242.  conlirrned  by  2  Tuunt..  212.) 
3>1  Point*  Tiie  holder  did  use  due  diligence. 
\)ir.  UuiU  here  cxamiiud  the  eviflcnre  ] 
A  letter  put  into  the  the  postutlico  i.s  nuflicient. 
IITanat..  805;  2  H.  Hlack..  609;  17  East,  885.) 

If  a  p:irtv  hns  absconded.  DO  notioe  is  neoes- 
«rv.   (4  iWs.,  45-5.3.) 

fl '»  not  ne«  i  -sury  to  prove  tluU  a  letter  was 
itiually  mniled;  <>nly  that  it  was  put  in  the 
'n.^>sr  way  of  Uiu^  so.  (4  ("ampi)..  1&4;  4 
>!a«..  715:  15  E.  C.  L.  U..  125;  1  Term  Hop.. 
ICT;  3  Adol  &  EI..  103;  30  K.  C.  L.  R.  69; 
1  Term  Itep..  294:  5  Johns..  375;  3  iispiniusse 
Rep..  516.) 

The  law  ronsidiTs  the  place  were  the  bill  is 
draw  u  us  the  re.sidenee  of  the  drawer.  (2  Cuines, 
K7.) 

la  the  court  below  the  judge  only  decided 
what  conKtitutts  <lue  diligence  in  law.  The 
fact.*  wen*  left  to  the  jury. 

4th  Point.  That  Timberlakc  and  Smith  were 
j^rtnerx.  &c. 

[Vr.  Hunt  referreil  to  the  evidence  toahow 
tittt  thqr  were  partners.] 

To  constitute  a  partnership,  both  names  need 
aot  Ik  u-mkI;  it  i^  ein.iicli  if  the  money  went  to 
a  joist  account.  (8  Barn.  &  Cress..  427,  15  £. 
V.  L  R.  857:  8  Campb..  498:  2  Bam.  ft  Adol.. 
■i'  2-2  E.  C.  L.  U  .  IH.  19;  2  Peters.  197:  20 
47«»1  Johns..  126;  17  Ve«..  •412;  7  East,  210; 
1  Gunpb..  82:  18  E.  C.  L.  R..  486;  4  Maule  A 
fclir.. 

The  caae  in  2  Campb.,  309.  cited  on  the  other 
Me.  only  decides  that  the  note  of  one  partner 

ff'uldnri't  Ih-  ile(  hired  upon  as  a  joint  note;  but 
Ltre  iht  drawer  autl  acceptor  were  co|>artncrs, 
xad  it  was  one  paper,  by  both  partners,  for  a 
ymt  debt.    (Sci'  3  Campb. ,  400.) 

Jib  Point.    Timberlake  was  not  entitled  to 
u'ttcc.  l»<<-au:44'  he  had  interc4?pte4l  the  funds, 
4c    I  Wash.  C.  C.  11,  4«51 :  4  .Miuson  C.  C. 
113;  2  Nott  &  McCurd,  207,  438.) 

(Ike  ar;^ument  upon  the  remaining  points 
wasenlirely  a  rotnment  upon  the  evidence.] 

Jfr.  L^irt,  Attorney  General,  for  the  plaint- 
iff in  error,  and  in  conclusion : 

The  doctriiio  contended  for  upf>n  the  other 
Mcic  pubi  all  ilie  cotton  buyers  out  of  the  pro 
tectioB  of  tlie  Uw  merchant,  if  TinilKTluke  was 
Ml  rtiiitleii  to  notice.  The  mistake  of  the  »)llier 
sUe  i^  in  ntipponing  that  Uhett  considered  huu 
^■If  entitle<i  to  notice.    But  he  did  not. 

Ift  12  Peters  the  court  said  that  a  guarantor 
vaa  only  entitled  to  a  notice  in  a  different 
miuiner  from  the  acceptor.  This  is  adnutted. 
iaftPidi.,  426,  Chief  Juitlice  Parker  says,  that 
tfcs  tnuimi,  oi  guaranty  is  not  clearly  settled 
^dtebonka. 


The  first  and  second  instructions  prayed  for 
in  the  court  below,  by  the  counsel  of  Mr. Rhett. 
involve  the  following  pro{)osiiions: 

1.  That  tile  note  was  collateral  sccurily. 

2.  That  the  parties  to  it  were  guarantors. 

3.  That  as  such  they  would  be  entitled  to  the 
bill  and  all  the  rights  of  the  bank. 

4.  Wbate^  extinguishes  the  right  of  the 
prineii)le  destroys  the  guaranty. 

5.  That  by  the  omission  to  find  Timber- 
lalce  he  was  as  much  released  as  if  he  bad  a 
written  receipt. 

6.  That  therefore  the  guarantor  (Khett)  was 
discharged. 

\h\  and  2A  points.  It  was  marked  on  the 
note  iti<elf  that  it  was  collateral  security  for 
the  bill,  by  the  agent  of  the  party  himself.  If 
the  princi[)u1  is  more  bound  than  the  reat,  then 
it  is  a  case  of  guarantee. 

The  case  in  14  Ves.,  150.  is  a  case  of  distinct 
collateral  security  and  ii»»t  co-suretyship.  The 
situation  of  the  parties  in  that  auM:  was  very 
analogous  to  this,  and  yet  Ubitsj  were  not  all 
held  principals. 

•Notice  must  be  given  to  the  guar-  L*477 
antOT  unless  both  parties  are  bankrupt.  This 
was  a  guaranty  of  the  bill,  and  not  that  the 
acceptor  only  sliould  pay  it.  (2  Taunt.,  206.) 
The  case  in  8  East,  845.  ia  examined  in  the 
above. 

3d  and  4th  Pomls.  The  guarantor  has  a 
right  to  be  subrogated  to  the  rights  of  the  cred- 
itor; and  if  the  principal  is  released  through 
negligence,  tlie  guarantor  is  also.  (1  I^othier  (m 
Obligations.  366;  1  Bell's  Commentaries,  847, 
377.  5lh  ed.) 

Bankruptcy  in  the  books  means  something 

Sositive,  and  not  loose  talk  of  insolvency.  (4 
ohus.  Chan.  Rep..  128.  140;  11  Ves.,'22;  9 
Wheat..  680.) 

5th  Point.  Wa^  Timberlake  discharged t 
This  is  tiie  only  diiiicult  point  in  the  case. 

The  burden  of  proof  that  due  diligence  was 
used,  is  on  the  olher  side.  (Doug.,  179;  7  East, 
231 ;  3  Barn.  &  Kob.,  619;  Chitty  on  Bills,  511. 
612.) 

The  least  doubt  of  notice  hi  fatal  to  the  didm. 

ChitU',  as  al>ove. 
[  J/r.  Legari  here  examined  the  eridence  aa 

to  the  degree  of  diligence  that  was  us^-d  ] 

But  it  is  said  tiiat  Timberlake  was  not  en- 
titled to  notioe  because  he  had  no  funds  in  the 

hands  of  the  drawee.  The  counsel  on  the  other 
side  attempted  to  prove  that  Uhett  had  gol  pos- 
session of  this  fund  under  the  assignment,  after 
proving  that  there  was  no  fund  there.  But 
there  was  u  fund.  Smith  ilrt  w  for  |5,(XM)  in 
February  1837.  and  in  April  for  5^5,000  more, 
making  i|;10,(K)0;  ii  remained  in  his  hands.  If 
he  dishonored  the  previous  bills,  his  funds 
were  not  paid  away.  Lord  Kenyon.  in  the 
case  cited  from  Term  Reports.  allnwe<|  a  plaint 
iiT  lo  show  that  there  were  no  funds,  and  by 
this  dccisi-Mi  pin  luced  great  difScul^.  Half 
of  Chiti^v's  book  is  fillua  with  cases  resulting 
from  this  doctrine. 

The  (Irawer  is  entitled  to  notice,  although  the 
bill  is  for  the  acceptor.    (Chitty,  481.) 

Where  there  Is  drawing  and  redmwlng, 
there  must  be  noli(re.  (2  Vesey  A:  Beames.  240; 
Chitty,  480,  ivotf,  where  the  rule  of  Lord  Ken- 
yon is  regretted.) 

It  is  said  that  Timlierkke  baa  absconded. 
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Bnt  this  court  have  said  that  abscondini^  mtans  |  ond.  thhrd,  and  fifth  instructions  of  thfeseeoDu 

quittini^  his  houfe  in  h  scen  t  uiannc^r.  The  j  sorios  Mm!  ('\(  <  j)'i  tis  iiv  taken.  Tn  the  tir>i 
can)  quoted  from  i  Peters  docides  this.  But  I  proposition  atlicmed  by  tbe  cx>urt  in  lhi«  fin4 
the  northern  merchants  come  to  the  south  to  ( instniciioi},  it  is  ditBciilt  to  imagine  any  jwt 

buy  cotton  at. (!  i:r)  a'.vuy  wlii-n  thi- M'tison  is  over.  .  ground  of  objec  t  ion  on  (In-  (i:ii  t  of  d.  fi  id 
Tltc»«e  men  cuimut  be  outlawed.  The  evidence  i  ant  below,  u^s  tbai  proposition  concedcs>  aiuMa 
478*1  8howa*that  Tln»berlake  resided  in  New  |  in  terms  the  jirayer  of  that  defeodant.  To  the 
Vork.  [.Ur.  L  '^ir''  n'H  rrcrl  to  !lie  cviilenco.]  '  second  branch  of  thi.'*  in.'»tniction.  it  i-  nut  |Hi- 
The  caw  in  2  I'ciers,  Vii,  only  ««y*»  tliat  where  !  ceived  that  any  val id  objection  cau  lie  sust^ineii; 
parties  live  in  tlie  same  town,  notice  must  Im  for,  although  it  might  have  been  true  that  al 
left  at  tlie  residence:  l)ut  if  lie  alMCOnds,  due  tluMlatc  of  a<  (  pptancc  of  Timberlakc's  draft  •  u 
diliireiu-e  only  need  Ik-  used.  I  Smith  for  .t"S.U«)("».  the  latter  bud  been  iJi  pt*^ 

Astoal)scondinL'.  hv9  Wheat., 55KS;  3 Taunt.,  |  session  of  f  lO.OtM)  placed  in  his  hands  b^"  Tim- 
I'M);  (.'hitty  on  T',il!<.  i'U  ;  1  Lord  I{ayniond.  ]  bcrlnke,  if  would  not  follow  under  the  circum 
74:t.  a  K  adinu'  ctuM-.  .Wic  re  a  house  wjui shut  up.  •  stances  proved,  or  under  those  a^umt-d  in  th  ■ 
whicli  its  uu  act  of  baiikt  upK-y  in  England.  (9  j  instruction,  (hat  Timberblce  as  (lie  drawer  oi 
Serir  A-  T!:i  .\  1  '.>nl  ;  riulty,  480.)  Cliitty  »^!iys  '  ih;it  draff  wns  eutitle<l  to  notice.  If.  as  llie  iu- 
{48(>)  il  iliti*  i.^  ao  rt;f>i«lcnce,  duo  diii>,'ence  must  siruclion  supi)oses,  lheuccep!ance>  f«ti  ^■Jl..'.<Ri. 
be  used.    H:i>^  il  Inen  use<i  in  this  casi  ?  wliich  Smith  had  comeumler  for  Timl)' djJie, 

LVr.  /v//cY.'v'  rcin:;rk>  <!  njvinthf  ••videncf!.]  weredrawii  fi'^r  the  acconinn 'il;i'"u.;i  <<''  ;ii<  !^'''-r. 
It  i.s  &iid  thai  Uu;re  was  a  parliiei>iliip.  i  upoulki;  laiih  of  fund';  lo  W:  luM.iM.ni  l.v  uiu* 

If  Timbcrlakc  and  ^iUi  were  partners,  all '  for  their  paynieui ;  ih:ii  the  jJiMOOO  had  Iwa 
who  draw  and  redraw  arc  so.  They  ajrrctd  to  |  furni?-lii  l»y  Tin)bertake  in  i  iii  t  f.  r  that  yw 
purchaH!  st«><  k'.  but  did  not  buy  them;  and  j  pose,  but  had  been  withtlmwu  by  him  for  li'.- 
took  back  tlie  money.  Afterwards  l  upir rlake  i  own  uses  prior  to  th<«  maturity  of  tlie  dmfi  lur 
boujL'ht  slocks  on  his  own  ac4:ount,  aud  per-  ^8.000- i fiat  he  shoulii  Iiu-.c  ii;;- i  t  t  pted  hefurc 
initted  Smith  to  come  in.  the  maluriiy  of  the  draft  all  the  luiid;j  agaii^^t 

which  be  knew  the  acceptances  of  Smith  w(  r. 
drawn,  and  that  he,  the  drawer,  and  Smith,  ibe. 
acceptor,  had,  before  such  maturity,  become 
notoriously  insolvent,  under  such  a  prt  dicxnu  iit 
the  law  would  not  impose  the  requirement  of 
notice  to  the  drawer  upon  the  bolder.  No 
uw'ful  or  reasonable  end  could  be  answered  bv 


Mr.  Jimlice  Daxisl  delivered  the  opinion  of 

the  court : 

Tl)e  instruuKMit  upon  which  this  suit  was  in- 
stituted in  the  Circuit  Court  was.  uh  the  afore- 
Ifoin^  .statement  evinces,  in  form  nimply  a  com- 
mon pn)missory  note,  sif^ned  by  IJenjamin  U. 


Sraiih.  made  payable  to  William  E.  Hai>kell,  ]  Huch  a  requisition.  W  here  a  drawer  has  no 
indorsed  by  Haskell  to  Kobcrt  Barnwell  Bmitb.  |  right  to  e.xpect  the  payment  of  a  bili  bf  tltt  w> 

ali'tf  Robert  Harnwell  lUiett,  and  by  this  last  jci  pint  ,  lie  ha.sno  claim  to  nt  ti( c  of  nonpaymtii*. 


individual  to  Robert  F.  Foe.  cashier  of  the 
Bank  of  Auirusta,  the  plaintiff  in  tiie  action. 

Such  beins  the  nature  of  tIk  ii.Mtrument.  and  it 
appearing  that  the  formalities  of  demand  at  it.s 
maturity,  and  notice  to  the  indorsers  have  been 

reu;ularly  fulfilled  by  the  bolder,  a  (jiu-.-tion  its 


Til  is  ruled  in  the  following  ca^cs:  i>hitr}'  v 
/>       (9  Bam.  &  Cress..  44),  4  Maon.  &  Hvl 

18;  Dich  niikr^  \.  Bollnotn  (1  T.  Hep.,  4tM  , 
Broicn  v.  Mtjley  (ir>  East,  221),  GiHtdaU  v. 
J)oUt/  (1  T.  Rep..  712).  I^f^  y.  Tfutrft  (18 

East,  1711.        tlip  *l,(>f>0  sr.i.i  to  been  ia 


to  the  ju.Htice  of  a  recovery  by  the  latter  could  j  the  bauds  of  Smith  were  bv  the  ai^eemenl  ur 
scarcely  l>e  su/x.i<e^ted.  if  tnerifflits  and  obli^a-  j  imderstandinftr  between  Smith  and  Thnberv 

tions  of  the  st  vitiI  parties  Khali  be  viewrr]  as  luke  to  tie  ai»plii(l  in  paym«'nt  of  joint  clniinisi 
dependent  upon  Uieir  relation  to  the  note  itseU  1  a^jaiust  tiiem.  and  falhu^  due  iw-foro  the  ilmfii 
considered  as  a  distinct  and  senarate  transac-  |for  $8,000,  and  bad  been  so  applied,  it  bad  sn-j 
tion.    Such,  however,      not  iM-  (  ivi  ly  the  at- ,  swered  the  sole  object  for  which  il  had  W-.n] 
titude  of  the  parties  to  this  couiioversy.    It  is  j  rai.scd,  aud  could  uoi  in  the  apprehension  nf 
in  proof  that  there  was  held  by  the  plaintiff  be- 1  ♦these  parties  ci.n-tHute  a  fund  njrainst  [*480 
low.  hesi<le  this  note,  a  draft  for  $8,000  drawn  |  w  hich  the  draft  of  $8,000  subs^  (pi.  nlly  to  Iv 
by  Timberhikc  tm  the  0th  of  3Iay,  18!{7,  at  come  due  was  drawn.    Those  ^10,000  were; 


sixty  days,  in  favor  of  the  plaintiff,  on  lienja 
min  R.  Snuth,  aiid  accepted  tiy  Smith;  and 
furtlier,  that  upon  the  note  wai»  written  by  the 
plaintiii'.s  agent,  a  memorandum  in  the  follow- 
incr  words:  "Tliist'ole  is  roJlatrral  security  for 
the  payment  of  tin:  aiHie.\ed  tlratt  of  D.  tim- 
iK-rlake  on  B.  R.  Smith  of  $8,000."  Upon  the 
effect  of  both  these  instrument  ,  us  eonsiitutinff 
parts  of  one  transaction,  the  quehiions  pro- 
pounded to  the  Circuit  Court  and  brought  hit  h 
47  O*]  er  for  review  have  *arisen.  The  further 
proofs  coutainwl  in  this  record  w  ill  be  adverted 
to  in  the  progress  of  this  opinii>n,  as  notice  of 
Uiem  shall  become  necessary  to  explaiu  the  in- 
structions prayed  f(»r,  and  those  given  by  the 
Circuit  Court  on  ihr  I  rial  of  this  cause.  The 
second  series  of  instructious,  embracing  a 
more  extended  and  varied  survey  of  the  evi- 

denec  ;!i;in  i<  contained  in  that  pii ceiling  it,  '  on  thi-  ii:iynii'iii  of  this  draft:  OS  the  contrary,, 
will  be  lirst  considered.    It  is  to  tiic  first,  sec- 1  he  was  bound  lo  infer  iti  dji^ocior  knew 


gone,  were  appropriated  by  (iMSe  parties  tl>eiBv 
selves.    Then  if.  after  this  appropriation,  ibm 
was,  as  this  instnu  lum  as-aumcs,  an  an an^jeuiti.'. , 
Ix'twcen  Timlx  i  l.ik'-  ami  Smith  in  reject  lOl 
the  bills  drawn  l»y  '1  iniln  i Inkc  lo  rhe  ameiu.t 
of  |;21,500,  that  lie  .so.-.  lu  put  Sniiib  in  fuinl« 
sufficient  to  pay  9j;l3.r>00  of  the  amount  ju-t 
mentioned,  which  w.  t.  t  >  become  i)jiyablc  U^- 
fore  the  |8,000  draft,  and  thai  on  TiriiN  rlakr^ 
supplying  those  funds  Smith  wa        p:iv  U^e 
$8,000  draft,  and  TImberlake  faiitfd  to  put 
Snuth  in  funds  to  take  up  tlie  $13,500.  and  liui 
the  drafts  for  the  same  w  ere  ]>ro tested,  of  whi^  ti! 
TimlKTlake  hud  notice,  be,  Timberlake,  couiilj 
have  no  claim  to  notice  of  nonpayment  of  thsj 
draft  for  ;^,tK)0      I  hi  r  e  could  Ix-  no  reason  ^T'i 
such  a  notice  from  the  holder  of  the  dnfiU 
Timl)er1nke  could  have  had  no  right  to 
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IK  p«Tinen:  of  the  draft  for  $8,000  wus  de 
pORk  nt  \x]Hyn  h  condition  to  he  jHTfornied  by 
feOMelf.  and  lie  wiis  obliged  to  know  from 
tlieoolice  uf  the  di.-honor  uf  ull  his  bills,  that 
ke  had  not  perfornu'd  that  condition,  and  liad 
ihrreby  intorcepitd  the  vtry  funds  from  which 
tile  tr(rptanccs  by  Smitli  wt-rc  to  be  met.  He 
ihereforv  qwHid  this  diaft  had  never  any  funtis 
in  the  h:ind>  of  Smith,  and  consequently,  never 
hid  any  claim  to  notice  of  nonpayment  from 
Xbt  bolder. 

The  CJi>c  (»f  Cl^n\lt/e  V.  I>'dt"ti.  in  4  Manic  iV: 
Sdw.,  is  strongly  illustmtive  of  the  principle 
here  hid  down.  That  was  a  case  in  which  the 
dnwer  had  supplie<l  Ihe  dniwee  with  goods 
vUch  were  Ktill  not  paid  for.  To  this  extent, 
tlwfl.  the  former  uurpic^tionably  h)t<l  funds  in 
tbehiiud.s  of  ihe  latter;  but  on  the  day  of  pay- 
nenl  <>f  the  bill  the  credit  u)^H>n  which  the 
soak  were  sold  hud  not  expired,  and  the  court 
ibcrcupon  unaniniou-ilv  rtded  that  f/uond  the 
nbUi^tioc.o  of  the  parties  arising  upon  these 
truoMcUons.  the  drawer  must  Ik?  understood  as 
luTini:  no  elTecLs  in  the  hands  of  the  drawee. 
Mul  then^fore  not  entitled  to  notice.  The  Rec- 
<«od  instruction  athrms  in  the  tirsl  place,  what 
must  be  Admitted  by  all.  and  what  is  not  under- 
rtood  to  be  matter  of  contcjit  here,  vi/,. :  that 
wbeoever  a  party  to  a  bill  or  note  is  cntitleil  to 
uodce.  such  notice,  if  not  given  him  in  jx'rson, 
most  be  by  a  timely  effort  to  convey  it  through 
Ihe  regular  or  usual  and  recognized  channels 
uf  cooimunication  with  the  party  or  his  agent, 
or  with  hU  known  residence  or  plare  of  busi- 
t.»-«.  It  IS  to  so  much  of  this  instruction  as  is 
4^1*]  appiicabie  to  what  may  amount  to  *a 
tfiypwHioD  from  the  regular  or  ordinary 
modes  of  affecting  parties  with  notice,  that  ob- 
j'rctioo  is  inarle :  to  that  |)ortiou  in  which  the 
if)arl  charged  the  jury  tfiat  if  they  believed 
f.'>m  the  evidence  that  although  Timberlake 
jiujv  have  resi<led  in  New  Yorl^  that  he  had 
HIM*  the  autumn  of  1884  or  1835  made  Augusta 
liU  midence,  and  that  he  had  removed  from 
Augusta,  and  out  of  the  Slate  of  Georgia  after 
the  hill  for  $8,000  was  drawn  and  before  its 
raaturiiy,  that  then  due  diligence  had  Ixicn 
tc«<}  to  give  him  notice  of  the  dishonor  of  the 
hill.  It  is  not  considered  by  this  court  that 
tlm  charge  in  any  correct  acceptation  of  it 
Irewhes  upon  the  kffitimate  province  of  the 
jurr.  or  trani>cends  the  just  limits  of  the  Ifu 
tboriiy  of  the  court,  or  contravenes  any  esUib- 
litked  doctrine  of  the  law.  *Tis  a  doctrine  gen 
enllj  received,  one  which  is  recognized  by  this 
ODWl  io  the  ca.«e  of  The  Bank  of  C'dumbio  v. 
Umrrncf  (1  Peters.  578),  that  wlum  vcr  the 
lada  upon  which  the  question  of  due  diligence 
■riwi  are  ascertained  and  undisputed,  due  dil- 
^RSOe  becomes  aiiuestion  of  law;  ««•«•.  also.  The 
Baaktf  Utiai  v.  Iltuder  (21  Wendell,  64;{).  In 
tbeene  lief  ore  us  every  fact  and  circumstance 
la  dk« evideuce  which  was  to  determine  the  res 
idoKe  of  the  drawer  in  Augusta,  or  his  aban- 
doanent  of  that  residence,  or  his  removal  from 
Ibe Slate  of  Georgia;  the  unsettled  and  vagrant 
cb«MCter  of  his  after  life,  thefruitless  incpiirics 
by  the  notary  to  find  out  his  residence,  the  no- 
tocfcly  of  hLs  havinir  neither  domicile  nor  place 
of  boiiiieiB  in  ( i  the  effort  to  follow  him 

«''^  notice  of  <ii  n  n:.>r  of  his  draft,  were  all 
ij  to  the  jury  to  be  weighed  by  them. 
liMciiafgc  of  Uie  court  should  be  interpreted 
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with  lefcrence  to  the  testimony  which  is  shown 
to  have  preceti«'d  it,  up<»n  which,  in  tnith.  it 
wjw  prayed:  with  reference,  also,  to  the  rejuson- 
able  conclusions  which  that  testimony  tended 
obviously  to  establish.  Interpreted  by  this  rule, 
it  amounts  to  this,  and  this  only,  a  dichiration 
to  the  jury  that,  if  the  evidence  hatistied  them 
of  the  residence  of  Timberlake  in  Auiiusla  at 
the  lime  (»f  drawing  the  drift,  (»f  the  certainly 
and  noloriety  of  his  havii'.g  abnndoned  that  res- 
idence and  the  entire  Slate  liefore  its  muturily, 
leaving  Ix'hind  him  no  knowledge  of  any  place, 
either  of  his  resilience  (»r  for  llu;  (ran.sacli<in  of 
his  buslm^s,  satisliiid  them  also  of  the  real  but 
imavniling  effort  of  the  notary  who  i>rotcsted 
the  draft  to  discover  his  whereabouts,  they 
ought  to  infer  that  due  diligence  had  been 
practiced  by  the  holder  of  the  dnift.  In  the 
cflse  of  an  indorser.  with  resjH.'Ct  to  whom 
greatest  strictness  is  always  exacted,  ll  has  been 
ruled  liiat  the  holder  of  a  bill  is  excused  for 
not  giving  regular  notice  of  dishonor  *to  [*483 
the  iudorser,  of  whose  place  of  residence  he  is 
ignorant,  if  he  use  reasonalile  diligence  to  dis- 
cover where  the  iudorser  may  be  found.  Thus. 
Lord  EUenborough.  in  lintt  tnnn  v.  Jontph  (2 
Campb. ,  4G2)  remarks:  •'  When  the  holder  of  ^ 
a  bill  of  exchange  does  not  know  where  the  iu- 
dorser is  to  he  fitund.  it  would  be  very  hard  if 
he  lost  his  n-medy  by  not  communicating  im- 
mediate notice  of  the  dishonor  of  the  bill;  and 
I  think  the  law  lays  <lown  no  such  rigid  rule. 
The  holder  must  not  allow  himself  to  remain  in 
a  state  of  passive  ignorance,  but  if  he  uses 
reasfjnable  diligence  to  discover  the  residence 
of  the  indorser,  1  conceive  tl.at  notice  given  as 
soon  as  this  is  discovered  is  <luu  notice  within 
the  custom  of  merchants."  See  to  the  same 
effect  12  Eju*t.  4;33;  lyitldirin  v.  Itirhardtmn  »  i  nl. 
(1  Barn,  &  Ofss..  245).  Jienn'<ff/e  v.  linrgi^  (3 
Campb.,  282).  It  has  Ik-cu  held  in  Massachu- 
setts that  where  the  maker  of  a  promissory 
note  had  absconded  l>efore  the  day  of  payment, 
presentment  and  demand  could  not  Ije  required 
of  the  holder  in  order  to  charge^  the  inihuser, 
(Opinion  of  Parsons.  C7«i>^'./fM^iW-,  in  Vntiuim  v. 
SiiUirnn,  4  Mass.  Hep..  53).  In  Ihmran  v.  Mr- 
Culhuif/h  (4  Serg.  A  Hawle,  480).  it  was  ruled 
that  if  the  maker  of  a  promissory  note  is  not  to 
be  found  when  the  note  becomes  due.  den>and 
on  him  for  payment  is  not  necessary  to  charge 
the  indoreer,  if  due  diligence  is  shown  in  en- 
deav(jring  to  make  a  demand.  Jfnrt/ord  liaitk 
V.  Stedmiin  (3  Conn.  Rep..  487),  where  the 
holder  of  a  bill  who  wjw  iguoriiut  of  the  in- 
dorser's  refiidence.  sent  the  notice  to  A,  who 
was  acquainted  with  it.  requesting  him  to  add 
lo  the  direction  the  indorser's  residence,  it  wjis 
held  that  rea.sonable  diligence  had  been  used. 
The  measures  adopted  in  this  case  by  the  hold- 
er of  Timberlake's  draft,  when  viewe<l  in  con- 
nection with  the  condition  and  conduct  of  the 
drawer  hinvsclf.  api>ear  to  come  fully  up  to  the 
requirement  of  the  authorities  alK)ve  cited;  and, 
therefore,  in  the  judgment  of  this  court,  affect 
him  with  all  the  consequences  of  notice,  sup- 
posing this  now  lo  Iw  a  substantial  proceeding 
upon  the  draft  itsirlf. 

Next  and  last  in  the  order  of  exception  is  the 
fifth  instruction.  The  first  position  in  this  is 
given  almost  literally  in  the  terms  of  the  pray- 
er. The  court  proceeds  further  to  charge, 
that  if  the  insolvency  of  the  drawer  and  ac- 
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ceptor  were  known  to  cucli  other,  and  that  this 
bill  was  drawn  to  pay  for  purcha.sos  on  joint 
account,  or  a  Irnnsaclion  in  which  tliey  were 
jMirtncrs.  and  the  projMTty  so  purchiiacd  liad 
btt'n  divertwl  l>y  the  drawer  lo.  ]m  own  use. 
and  that  the  payment  of  (he  bills  liad  been  the 
subject  of  private  arran.<renienl  l>etwecii  the 
acceptor  and  dniwer,  tli.ii  (hen  the  holder  was 


•ep 

483*]  excused  from  givinjr  notice  of  the  •non- 
payment of  the  bill  for  $8,000.  With  renpect 
to  the  exception  taken  to  this  instruc  tion,  all 
that  seems  requisite  to  dispose  of  it,  id  the  re- 
mark  that  \t  the  drawer  of  the  bill  wf»  In  truth 
tlw  iiartncr  of  the  !i(  (ciitdr,  <'illicr  m'iicr:illy,  or 
in  the  ^iingle  adventure  iu  which  the  bill  made 
a  part,  in  that  event  notice  of  dlahonor  of  the 
bill  by  the  holder  to  the  dr.iwcr  need  not  luivo 
been  given.  The  knowledge  of  the  one  part- 
ner WHS  the  knowledge  of  the  other,  and  notice 
to  the  one  notiro  to  the  other.  Authorities 
upon  thi8  iK)tut  need  not  be  accumulatctl ;  we 
cite  upon  It  Porthmtfe  v.  Parher  <1  Campb.. 
82),  where  I-«onl  Ellenbfiniu^h  remarks.  .<iu  ak 
log  of  the  diNhonor  of  the  bill  in  that  case, 
thm  mmt  necessarily  have  been  known  to  one 
of  them,  the  knowledce  of  one  was  the  knowl- 
edge  of  all:"  also.  Biqmid  v.  WttUrhoutte  (1 
Miiule  iV  Selw..  5>r)9).  Wttitntg  v.  Stirling  {U 
Johns.  Rep..  2151  Goirau  v.  Jttckmn  ('30 
JohuK.,  176).  Hecurring  now  lo  the  first  series 
<^  instructions  prayed  for,  we  will  consider 
liow  far  the  two  proj>ot;iiions  presented  by 
theia  were  warranted  by  the  correct  principles 
up<jn  which  the  opinion  of  the  courts  may  be 
invoked:  atid  how  far  \\\v  ronrt  wns  jiistitlable 
in  rejectin^!:  ilie  propositions  in  quentiuu,  upm 
the  ground  either  of  want  of  connection  with 
any  particular  ftate  or  pm-jref^s  of  tlic  evidence, 
or  of  su|)port  and  jusiilic^tUoii  a.s  di  rivod  from 
the  entire  tt^Mtiiuony  in  the  cause.  It  is  a  settled 
rule  of  judicial  procedure  that  tlie  rnurt<*  will 
never  lay  down  iustruetions  ton  jury  .ueueriil 
or  alMraei  jio^itions,  such  as  are  not  immediate- 
ly connected  with  and  applicable  to  the  facts  of 
a  cause,  but  re<|uire  that  every  prayer  for  an  in 
struct  ion  should  be  pret:ede<l  by*  and  bjised 
upon  a  statement  of  facts  w\\on  which  the 
questions  of  law  nattinilly  and  properly  arine. 
It  is  e(|iiall_v  cfriain  that  the  eouris  will  not, 
upon  a  view  of  the  testimony  which  is  par- 
tial or  Imperfect,  give  an  instruction  which 
the  entire  evidence  in  a  cause  when  develojH'd 
would  forbid.  Tested  by  these  rules,  the  two 
instruct  lonK  prayed  for  ui  the  flrst  series  are 
di « lilt  (1  lo  he  improper;  llu  y  are  accompanied 
with  no  3iatcmenl  of  the  ieslioiooy  as  their 
proper  and  immediate  fonitdntlon:  they  are 
l>otlomed  exclusiveh'  u))on  as<^umplion.  and 
such  assumption,  too,  as  the  testimony  taken 
altogether  Is  believed  to  contradict.  The  court, 
therefore?,  properly  refused  these  in^fruciiuns: 
fur  this  refusal  it  was  by  no  means  uccc-ssary 
that  the  causes  sliooM  lie  assigned,  by  tlie 
coiirl.  iit  tjfijiso — these  are  to  he  .^een  in  the 
character  of  the  instructions  themselves,  and 
in  tlie  testimony  upon  the  record.  This  court 
has  thus  ( (iti.sidcri  d  ami  dispoKc^I  of  the  several 
prayers  lor  itisU  tu  lion  in  this  cuUHe,  and  of 
the  rulinsrs  of  the  Circuit  Court  thereupon. 
484*]  *\Vhilst  iluH  i>rocedure  has  iK'cn  prf>per 
with  the  view  of  ascerlaininL'-  how  far  llie  rights 
of  the  parties  have  hevu  atr< « t(.<<l  by  the  m'v 
eral  questions  presented  auU  adjud^  in  the 


Circuit  Court,  it  is  our  opinion  that  the  inie 
merits  of  this  controversy  are  to  be  foimd  with 
in  a  much  more  limitecl  and  obvious  range  of 
inquiry  than  that  which  has  IxMin  opene<l  by 
these  questions.    The  note  on  which  the  actioa 
below  was  instituted  was  given  as  a  gtiarautee 
for  the  solvency  of  the  pjtrties  to  the  bill  for 
)J;8,0(»0.  diawn  in  favor  of  the  plaintiff,  and 
for  its  punctual  payment  at  maturity.  Such 
being  the  character  and  purposes  of  the  u<«tf, 
was  it  necessary,  in  order  to  auiliorlze  a  recov- 
ery upon  it,  that  every  lormaliU  .ali  that  stncl- 
neas  should  have  liecn  observed  hi  reference  to 
the  bill  intended  lo  be  guarantied,  which  it  is 
coucedoil  ore  iudis[K'nsiil)le  to  maintain  an  actioQ 
upon  a  mercantile  paper  against  a  (larty  upon 
that  paper?     It  is  contended  thai  a  L'Huntnty 
is  an  insurance  of  tlie  punctual  payment  of  the 
paper  guarantied:  Is  a  condition  andanuaerisl 
consideration  on  which  this  jiaper  is  nceivc^l. 
and  therefore  that  a  failure  in  punctual  pay 
meat  at  maturity  is  a  forfeiture  of  such  ii»ur- 
ance  on  condition,  renderit-L'  the  ohliirjilion  of 
the  guarantor  absolute  fioui  the  period  of  (he 
failure.   Whether  this  proposition  can  or  can- 
not be  maintained  lo  the  extent  here  «?fafe<l.  the 
authorities  concur  in  making  a  distinction  Ik- 
twecn  actions  upon  a  bill  or  note,  and  actrans 
ai;ain«;t  a  pnrty  who  has  guarantied  such  bill 
or  note  l»y  a  separaie  contract.    In  the  former 
instances  notice  in  order  to  charge  the  dm4er 
or  indorser  is  willj  very  few  eHialtlislied  exeep 
tions  uniformly  required;  in  tlie  laiter  the  ob- 
ligation to  give  notice  is  mu»  li  nioa-  rdaxed. 
and  its  omission  doirs  not  imply  injury  as  umMt 
ter  of  course.     In  Wa/'ri/u/fou  v.  Furbtft  (8 
Bast,  342).  where  uie  ipiaraiity  was  net  bv  ia- 
dorsement  of  tiie  paper  sued  tiptm,  and  tlif 
action  was  upon  tii^  contract.  Lord  Klienbor 
ough  said  "  thai  the  same  strictness  of  proof  is 
not  neeessiiry  tocharux*  the  gunrantcejiias  wouUl 
have  been  ni'qjssary  lo  .support  an  action  on  llif 
bill  itself,  where  by  the  law  mei-chantu  <!eni  iini 
and  a  refusal  by  the  acceptor  ought  u»  !>«' 
proved  to  charge'  any  other  party  on  the  bill, 
and  this  notwithstanding  his  bttnkruptcy.  Bui 
this  is  not  neceasarv  to  charge  guarantees  \\  \iO 
insure,  as  it  were,  the  solvency  of  ihe.princi|wl. 
and  if  he  l»ecomes  bankrupt  and  notoriously 
insolvent,  it  is  the  same  tiling  as  if  he  were 
dead,  and  it  Is  nugatory  to  go  through  tbe 
ceremony  of  making  a  demand  u|k»u  him  " 
Le  Blanc.  Jvtiice,  says,  in  *hc  same  case,  "there 
Is  no  need  of  the  same  proof  to  cliarge  a  giisr* 
anty  Jis  there  is  a  p.ii  ty  whose  name  is  on  a 
bill  of  exchange:  for  *il  is  sufflcieul  as 
against  the  former  tosbow  that  tbe  bolder  emiM 
not  have  obtained  the  money  by  makinu' 
maud  of  it."   The  .same  doctrine  may  lie  louod 
in  Phmptt  Y.  Atding  e(  nl  (8  Taunt.,  2051  So. 
t(K).  Ijonl  Eldon.  in  the  ease  of  Wriijhty.  f^>"'r 
svn  (tt  Ves.,  732),  expresses  hlmseH  iu  lernih 
which  show  bis  clear  underatiindiiig  of  tin 
position  of  a  rrillatend  guaranty   or  surcfy. 
liis  language  is  *'  as  to  the  case  of  priiu  ipal  aiai 
Hurety,  in  g(.<neral  cases,  I  never  understaod 
that     between  ihe  oMi<ree  and  the  surety  there 
was  an  obligation  lo  active  diligence  ainiinsi 
the  principal,  Imt  the  surety  is  a  guaranty,  ami 
it  is  his  business  fn  sec  wJn'tlier  the  ]>rineipsl 
pa  vs.  and  not  that  of  the  creditor."    Tlie  esw 
of '({Ma  V,  CuHttmi  (9  Berir.  &  Rawle.  IM)  was 
an  action  ^^nat  a  guarantor  who  was  uut  n 

UOWAKP  i. 
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psrtjrto  the  note,  upon  1  is  separate  contract. 
Tlic  Supniiie  Court  of  1  e  insylvania  decided 
ia  tliit CMie  Ibat,  provided  the  Vi rawer  and  in- 
dorwT  of  the  note  were  solvent  at  tiic  maturity 
of  die  note,  notice  of  nonpayment  shoult^  Ixi 
fnvcn  to  tbe  gtitirauior,  and  tliat  tlie  lattt-r  under 
such  circumstances  may  avail  himself  of  tbe 
waat  of  notice  of  nonpayment,  but  it  places 
ilr  Umlcn  of  proving  fiolveney,  and  of  injury 
tii>«iiiff  (mm  waot  of  notice,  upon  the  guaran- 
tor.  The  hmt  case  mentioned  on  this  point, 
an>1  one  which  seems  to  be  conclusive  upon  it, 
it  that  of  JiepnokU  v.  JMfugUum  etai.iVi  Peters. 
Wt),  in  whidi  tbe  court  establish  tlieeo  pro{>o- 


isL  That  tbe  guarautur  of  a  promisaory  note, 
wfane  name  does  not  appear  npon  the  note,  Is 
bonnd  witlioiii  notice,  wlien-  the  maker  of  the 
aole  via  insolveJit  at  ita  maturity,  unie^is  he  can 
them  that  he  baa  mittained  some  prejudice  by 
■r  mt  of  not  ire  of  a  demand  OU  the  nuikor,  and 
i.f  notice  of  non^xtyment. 

If  tbe  guarantor  can  prove  be  has  suf- 
ff-riid  diiniaiTf  by  the  net'lect  to  make  the  de- 
uwuti  on  lin'  rniiker.  and  to  give  notice,  lie  can 
hediM  har_r<l  oiilv  lo  tlie  extent  of  the  damaf^c 
fi:>'l;»irH|.  Tricil  liy  the  iiriiuipli-s  riilcil  in 
authorities  above  eiitd.  ami  esiHc  iiilly  by 
ttal  from  thia  court  in  12  Peters,  it  would 
^■^m  that  this  case  should  admit  of  neither 
i"flbi  uor  hesuancy.  The  note  on  which  tlie 
I'  tiun  waa  broaght  wjim  ^iven  as  a  unorant^ 
!ur  ihv  payment  of  the  hill  for  !j;H.OOO,  as  is 
{•ntFwi.  auil  indeed  admittc-il  on  ail  hiuuLs.  ll 
:»  itie  diatinct  and  sulistantive  agreement  by 
vhich  the  guaranty  of  the  hill  was  undertali- 
rn.  It  is  established  by  various  and  uncontra- 
Iwirti  fact*  and  circumstances  in  the  cause,  and 
Oaaiiy  hy  tbe  solemn  admissions  of  Timl)erlakc, 
(iiedTaWfr,  and  Smith,  the  acceptor  of  the  bill. 
!»i!h  of  whom  have  tesiilied  in  the  cause,  that 
4IMI*]  at  the  maturity  of  the  *biU  thev  were 
bijth  utterly  inaolvent;  that  Timberlaice  was 
prnbohly  so  liefore  the  conimenccnK  nt  of  llim* 
tniwactiooa,  and  that  bmith  before  tbe  matu* 
riijr  of  tbe  bill  had  made  an  amignment  of 
•v<  rylhing  he  hud  claim  to,  for  the  benefit  of 
'4lttr»,  and,  amongst  the  <  reditorn  named  ia 
that  aMignment,  providing  for  tite  plrintlff  in 
"tme  m  nuking  l>i|^  araongat  the  prefemd 
ciaaa 

Uader  such  drcnmatanoea  to  have  required 

nniKX'of  thedinhnnor  of  the  bill  would  have 
been  a  vain  and  uureasouable  act,  such  as  the 
Uw  oMinot  lie  presumed  to  exact  of  any  person. 

I'l^'H  It  rrru'ir  •>/  f/i,  trfutl,  roM ,  irf  think  that 
OBDBB. 

Thi'  fau"^  came  on  to  Ik*  heard  on  the  tran- 
»riw  ot  the  record  from  the  Circuit  Court  of 
tlae  United  States  for  the  District  of  South  Car 
oliua.  and  was  "argued  l)y  couns<*l ;  on  consid- 
tratbn  whereof,  it  is  now  here  onlered  and 
vljndged  by  this  court,  that  the  judgment  of 
the  Mid  Circuit  Coujt  in  this  cause  l>e,  and 
the  name  is  hereby  aiiirined,  with  coats  and 

^^n$§m  AIlM  nte  <tf  six  per  centum  per  an- 


AUSTIN  L.  ADAMS  and  ANN  C.  UARD- 
iNG,  PUiinUJ'ts  in  tHrrur^ 
r. 

JULIA  l{()lii:UT.S. 

Ancient  manuinvudon  deed  emlenee  on  trud  of 
pttUiunforfreedtnn  of'ehiUl—ilate  oj'  peliUon- 
er*9  birth  qH»(Uon  for  jury. 

On  the  trial  of  a  petltinn  tor  froodom,  a  paper 
was  pmduce«t,  whkdi  waaa  copy  of  a  deed  of  manu- 
niisslon,  f  xocuted  in  I>ccerab«;r,  1801,  by  tbo  owner 
of  certain  slaves  In  Vinrtnin  (and  amongst  them, 
the  mother  of  the  petitioner,  to  becoino  free  on 
the  l8t  of  January,  1814),  to  which  paper  the  names 
of  two  iK;rM)ns  wore  attaobed  as  wltntMaes.  In 
January,  IHti,  the  jrrantor  went  into  court  in  Fair- 
fax County,  Virginia,  and  ordered  it  to  be  record- 
ed :  l>ut  it  did  not  npiiear  whether  the  two  wit- 
n(;««e«  wf;re  then  With  hiu  or  not.  The  irrantor 
n>jit4ifd  In  theDlstrletof  Columbia. 

Under  these  olreunistanocs,  and  under  tbe  stat- 
ute of  V'Irtrlnhi,  passed  December  17. 17H3.  a  nniyor 
to  the  court  in  histruf!t  tbo  jury  that  the  |)etfliom-r 
was  not  I'ntitiod  to  frtt'dom  waa  properly  refufled. 

The;  niotlier  of  the  netittoncr  liouomlnir  free  on 
ttu-  iHt  of  January,  lMi4,  tbe  exact  time  of  the  birth 
of  t  tie  pctftioner,  whether  liefore  or  after  that  day, 
waa  a  fact  for  tbe  Jury :  and  a  prayer  to  the  court 
which  would  have  excluded  the  oonsMeffatlon  of 
t  liat  fact  was  properly  refused. 

*rpiIIS  eiw  was  brought  up  by  writ  [*487 
i.    of  error  from  the  United  Stales  Circuit 
Court  of  the  Dlitrlcl  of  Columbia,  for  tlie  Omm- 

ty  of  Alexandria. 

.Julia  Hotwrta,  a  colored  wom^in,  sued  in  the 
C  ircuit  Court  for  her  freedom  under  the  fol- 
lowing circunislanees; 

Anterior  to  the  cesHton  lo  the  United  Slates 
of  tliat  portion  of  Virginia  which  is  now  com- 
prehended within  the  Distriel  of  Columbia, 
Simon  Summers  rc»iided  in  it,  and  was  the 
owner  of  a  female  slave  named  Sarah,  wlio,  it 
was  admit  led.  wa«  the  mother  of  Jttlia,  the 
petitioner  in  the  court  below. 

On  the  HOth  of  IJeceml)er,  1801.  Summers 
executed  a  deed  of  manumission  of  Krvoral 
negroes,  and  amongst  tliem.  8arah,  then  al)out 
eignteen  years  old,  lo  \ni  free  on  the  1st  day  of 
Tanniiry,  1H14:  and  flic  deed  fiirther  provideii 
dial  the  children  of  Sarah  should  l)c  free  altbe 
age  of  twenty-five  years. 

liefore  tlie  exerution  of  tliis  (iced  of  man 
umis.sion.  Sununrrs  hail  bt  t  n  iiaiihlerred,  by 
virtue  of  the  cession  from  Virginia,  to  tlie  DI»- 
trict  of  Columbia.   The  deed  concludes  as 
follows: 

As  wiincHs  my  hand  and  seal,  this  80th  day 
of  December,  1801. 

Simon  Scmmkkb,  [i^  8,J 
Test.  CnAin.i-.s  LiTTi.K. 

Habbibom  CJLAVELAIO). 
At  a  court  held  for  Fairfax  County,  I8lh  dav 
of  January,  1802,  Simon  Suinnx  r.s  acknowl- 
edged this  deed  of  manumiasion,  to  tlie 
■several  negroes  therein  mentioned,  to  be  bis 
act  and  deed,  which  is  ordered  to  be  ret-ordcd. 
Test.  William  Moaa.  Clerk. 

A  copy.  Test     8.  M.  Ball. 

This  deed  acltnowlcd^ed  before,  and  re- 
corded in,  the  eotirt  of  Kairfav  Cnunty, 
Virginia,  in  which  county  Summeis  hiui  lived, 
prior  to  thecessi<  m  to  tlie  United  SMUea.  After 
the  cession  he  became  thereby  a  resident  of 
Alexandria  County,  in  tbe  District  of  Columbia, 
without  changhig  his  domicile. 
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Thp  Statnfp  of  Virginia  in  force  in  Alex- 
imdri  i  C nuijlv,  is  the  UOlli  section  of  the  Act 
of  the  General  Assembly  of  Virginia,  piuwed 
the  17lh  December.  1792,  eulilleil  "  An  Act  n 
reilucu  into  one  the  several  acts  concerning 
8lavf>*.  free  negroes,  and  mulaltoes."  Sec.  -Hi, 
will  be  found  nt  p.  101  of  Pleasant's  edition  of 
the  Laws  of  Virginia.  p\ibHi»herI  in  1803.  and 
is  in  the  following  worits; 

"  II  sliall  b«  lawful  for  any  person  by  bis  or 
her  last  will  and  testament,  or  by  ujiy  other  in- 
strnmi'nt  in  wrilii).:  uiiilcr  liis  or  Ikt  hund 
488 '^j  *aaii  8eal,  attested  and  proved  in  the 
County  or  Corporation  Court  by  two  wilnesw?*, 
or  lu  knou  Irdi^i  (1  by  the  jiarty  in  the  court  of  tlii- 
county  where  he  or  she  resides,  to  cmaucijmlc 
and  Act  free  his  or  her  slavee.  or  any  of  them, 
who  sb;\ll  thereupon  be  entirely  and  fully  dis- 
clmrgixl  from  the  perforniaacfj  of  any  contract 
enteml  into  during  senritude.  and  enjoy  as  full 
frce<Iom  Hs  if  they  hud  been  par(icuturly  uamcd 
and  freed  bv  ihici  acL" 

The  original  deeil  of  manumis.<<{on.  after 
facing  recorded,  was  mislaid  or  lost,  bu*  a  paper, 
admilted  to  be  a  true  copy,  was  produced  upon 
tlie  trial.  It  wa<^  admitted  that  the  petitioner, 
Julia,  wn<;  the  daughter  of  Sarah,  and  wa^,  ut 
the  time  ilie  suit  wius  brought,  over  tweuty  livt 
years  of  ace. 

The  trial  took  place  at  May  Term.  1842. 
3Iuch  evijh'ju  e  was  given  which  isiraboflied  in 
llie  follnv.  iiiLj  l)ill  of  exceptions,  and  which  if« 
set  forth  at  large,  because  the  prayer  in  the 
second  bill  of  exceptions  refers  to,  and  is  based 
upon  it. 

1st  Bili  of  Exceptions. 

At  the  trial  of  this  cjiuse,  the  petitioner  hav- 
ing given  evidence  tending  to  show  that,  pre- 
vious to  the  year  IHOI,  Sarah,  the  mother  of  the 
t'titioner,  was  the  property  of  Simon  SummerH, 
.lud  remained  in  his  possession  until  aboiit  ili< 
year  ilHd,  when  she  was  placed  by  said  Sum- 
mers  in  the  possession  of  Wesley  Adams,  who 
•dh.nu  Ilia?  ii:ni'  niaiiic'l  ihedaughtt  r  of  said 
Summers,  and  who  iived  then,  and  continued 
to  lire  for  many  years  thereafter,  in  Fairfax 
Coimty,  Virginia;  then  rav-'  cviili  nco  that 
diligeiil  search  had  been  made  among  the  rec 
ords  of  Fairfax  County,  Virgirna.  for  an 
o'  k'itial  il('"«l  of  mauumi^' inn  of  said  petitioner's 
mother  by  said  Summers,  but  no  such  original 
deed  could  be  found,  and  tliat  the  same  ialost; 
but  that  there  was  amnng  .said  records  the  en- 
rollment of  a  deed,  whereof  the  annexed  paper, 
marked  A,  is  adtnlttcil  to  tK>  a  truecopy,  and  of 
the  cer'tfieates  of  aeknoulctl Lament  and  the 
ret  uraiiig  ot  the  same.  And  further  ollered 
evidence  that  vii  i  deed  was  persoiuilly  acknowl 
e<lgt  1  by  ;iic-  said  Simon  Simimers,  in  the 
Couui^'  ( Ourt  of  the  said  County  of  Fuit  lax — 
the  said  slave  Surah  being  then  there  in  the 
»i!ndeounty,  Mn  l  having  always  before  resided 
ui  liie  said  iouaiy.  And  the  petitioner  th<;n 
read  in  evidence  the  said  pnpcr  marked  pur- 
porting to  be  the  copy  of  a  deed  of  manumis- 
sion from  said  Stimmers.  of  the^negro  woman 
named  Sarah,  named  therein;  and  then  gave 
evidence  tending  to  show  that  the  pulitioner 
48t>*]  was  the  child  of  «aid  *named  rarah.  and 
is  now  about y8  ['2J^Jy(  ar^  of  age;  and  further 
gave  evidence  tuudiug  lo  show  that  ihe  de- 
fendant Harding  maltes  no  claim  lo  the  peti- 
t  i  I )  ncr  Ui  lier  own  right,  but  solely  by  the  direc- 


tion  of  her  co-defendant  Adams,  who  is  the  son 
of  the  Wesley  Adams  above  named,  and  hi« 
said  wife  the  daughter  of  said  Summers.  Ad<1 
the  petitioner  further  gave  evidence  tending  to 
show  that,  about  the  vear  1820,  the  said  Wesley 
Adams  brought  Sarah,  the  jh  f itiont  r's  tnoili.  r 
to  the  public  poorhouse  in  Fairfax  County. 
Stale  of  Virginia,  and  applied  to  the  mttttvrs 
of  the  poor  for  said  founly  f'lr  alinionv  for  sjod 
Sarah  as  a  free  womau  of  color,  and  her  two 
small  children;  and  that  a  levy  was  made  upon 
said  county  for  their  support,  and  they  wen" 
supoorted  until  the  year  1826,  when  alcVy  wait 
maae  for  the  support  of  said  Sarah  and  the 
three  rbildrrn  wliidi  she  then  had  with  li»  r.  but 
among  whom  the  petiouer  was  not  incJudid; 
and  that  said  levjr,  wlien  raised,  was  placed 
in  Ihe  hands  of  saifl  We>-ley  Adams  for  their 
supiwrt  as  aforesaid.  And  further  gave  evi- 
dence tending:  to  showtliat  Sarah  passed  as  frpe 
for  a  number  of  years,  and  that  VVe<t>  y  A  iani^^. 
about  the  year  1826,  wud  that  Sarah  and  her 
children  were  free,  and  that  the  said  Adams 
wanted  to  sell  tlu-  ix  tiiionnr  to  n  wituess.  to 
serve  him  until  sLe  ^Uoukl  reach  twenty  live 
years  of  age.  wlien  she  was  to  go  free;  and  thnt 
Simon  Summers  had  given  slaves  to  him  in  surh 
)(  way  as  to  be  ()f  no  service  to  him,  as  thry 
becafne  free  as  soon  as  tliry  became  vaUiablf. 
And  the  petitioner  further  gave  evidence  lepd 
ing  to  prove,  that  at  the  division  of  the  e*tft(e 
of  Simon  Summers,  wbodie<l  in  1830.  the  <?f 
fendimt  Adams  was  present,  and  T?iat  in  <hv\ 
division  the  said  Saiah  wasbnnight  iuit^hou  h- 
pot — that  is,  Wesley  Adams  was  charged,  ««• 
distributee  of  Simon  Summers*  estate,  with  the 
value  of  the  services  of  said  Sarah,  up  to  the 
year  1814,  when  she  went  free,  and  up  t<> 
which  time  the  said  Summers  had  aliowctl  her 
to  serve  Wesley  Adam.«.  And  ilie  plaintiff 
further  offered  evidence  to  prove  that  the  said 
Simon  Summers  resided  in  the  Counnr  of  Fair- 
fax before  and  until  the  S7th  of  Fcbnury. 
ISOl,  wlien  the  County  of  Alexandria  was 
erected,  conaisting  of  a  part  of  the  said  Couniv 
of  Fiairfax;  and  the  then  residence  of  the  said 
Simon  Sununrrs  fell  within  'lie  -niil  Cnun'yof 
Alexandria,  in  the  Dii>trict  of  Columbia,  witb 
out  any  change  of  his  actual  residence;  that  tbe  ■■ 
slaves  mentioned  in  the  dee<l  of  eniaiK  i|>atii'n 
had  always  resided  in  tbe  said  County  of  Fair 
fax  up  to  the  date  of  the  said  deed,  and  to  tin: 
time  of  its  arknf.wlcdirment  as  aforesiiid 

The  defendauiH  then  offered  evidence  tendiin; 
to  prove,  that  an  'order  was  made  by  (*49() 
The  overseers  of  the  pnnr  of  tlie  snid  County  of 
Fairfax,  in  1825.  to  demand  of  the  said  Weskv 
Adams  tht  if.'o  ad  van  id  him  for  tbe  suppert 
of  Sarah's  inf.inl  cJiildren. 

The  d<  iViidants  then  gave  I  vitkiue  lending: 
to^■luu  liiai  said  Sarah  (lied  M>me  years  ago,  ' 
on  III  •  laiid  of  John  Adams,  and  after  reni.iin  i 
ing  two  days  there,  was  burie*i  ai  tiie  cxiM'n#e  ' 
of  the  defendant,  Austin  L.  Adatns.  | 

The  defendants  then  gave  cvltlenee  tendin!:  I 
to  show  that  at  the  date  of  the  pap«  r.  m'uk. d 
A,  viz.:  dOth  December.  1801.  the  said  Sim<" 
Summers  was  a  resident  of  'he  County  ol 
Alexandria.  District  of  Columbia,  and  did  o<< 
reside  in  Fairfax  County,  Virginia.  But  tbf 
witnesses  who  proved  tiie  same  reiJdeuce  i^i 
said  Summers,  proved,  on  croea^xamiiiaUoa. 
Uuit  at  said  hMt-m«&tioi>ed  date^  tbe  6mI 
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in  the  posseasion  of  Wesley  Adams,  in  j    Mr.  2^mk  made  the  foUowiiii;  poinln: 
Fshfair  Ooanty.  Vireinffi;  and  that  atmdd  date  j    1.  That  ihe  court  errrd  in  allovring  the  d<vA 

Siinnn  Summ'  r<  ..wijci!  'JfHi  .ii  r;  -  (^f  v.  MrMlL.nd  1  of  niHiiuniission  {o  be  jrivr-n  in  cviiicnce  on  ihc 
in  Slid  Fairfax  (.'ounty,  and  was  intfrfsicti  in  '  jmrf  of  !)ie  prtitiouer  for  Ihe  pnipost^  of  etitab- 
Asntber  tract  of  land  in  said  Fairfax  County,  on  ^  lislunij;  her  ri i^ht  to  freedom:  that  flttid  deed  waa, 
Thirh  liien?  \va«:  a  housi\  and  whicl»  wjus  and  ix,  wiiollj' Inupcniiive  lr»  establish  or  TCStin 
r  jliivatel  kncl.  but  which  was  tcnanterl  by  cue  the  peliiioner  any  such  right. 

3.  That  the  court  erred  in  allowin.:  evidence 


r»r,nis«»D:  an<i  tJiat   saiil    Simon  Summers 
f'<Ae*i  h"fore  1800  in  Fairfax  County,  in  Vir- 
tnia,  acd  never  removed  fr(»m  ti>c  i>Iaoe  where 
i* liiea  tvsifh-«l ;  t»t;i  th  u  the  place  of  his  resi 
ci'  ico  wa^  inehuled  within  the  line^  of  Use  Dis- 


10  go  to  the  j'M'V  tendinis  fo  e^tabh>h  a  repu- 
tati«jn  of  frc'iloiii  in  Sarah,  the  petitioner's 
motlier,  <  !i!n;.r;riii  rvMcncc  to  e-^iahli  i»  the 
petitioner's  riuht  "f  fr>  <  ii  i?n.  the  In tt(>r  basing 
'li^i  of  Columbia,  mid  that  he  fMJiUinued  to  i  her  rhjlit  on  the  said  d;ril  of  manumission. 
mMein  tlie  sjime  pl.n  c  until  hindeatli.  I    3.  That  the  court  erred  in  refuAlnir  to  ltivc  the 

Wheri  iip4:)n  the  defeniiants,  by  their  counsel.  I  insi  ruction  prayed  for  in  llie  second  bill  of  ex- 
;  r..y«i  the  court  to  instruct  the  jury,  that  if  ceptions. 

•t'  V  shall  ladieve,  from  the  above  evidence,  4.  That  the  court  erred  iti  aceonipanyinir 
'.J.J  the  fviid  Simon  Summers  did  reside  in  the  ;  their  refusd  to  <::r:\n\  the  pr.iycr.  in  the  second 
'  oanty  of  Alexandria.  DjMrict  of  Crdumbia,  bill,  with  a  lelu  al  10  crrtity  that  the  evidr'nce 
■;  ^lit-  time  of  tliee.Kccutins;  and  rt(!knowledi;ing  i  contained  in  Ihc  first  bill  of  exceptions  was  all 
•iie dmi  afor<^ud,  and  continued  so  to  reside  the  evidence  adduced  in  the  cau^e.  without  at 
ittll  hw  <iciith.  in  1836.  then  that  the  deed  of  |  the  same  time  statitijr  that  there  was  other  evi- 
ciTiincipHtitm  so  as  aforesaid  made,  executed,  dence  *adduced  mid  not  inserl-ed  in  the[*4-l>tJ 
«Huiowlodeed»  and  recorde<i  in  the  County  1  first  bill,  and  also  showin-^  what  that  evidence 
Vnmi  of  Fairfax  County.  Virt^inia,  dws  not !  w»<*,  an<l  what  it  tended  to  prove, 
rri  i'l^  ih*'  i  .  tiin.ii  r  to  freedom  under  the  5.  That  the  eourt  i;rred  in  Ihc  further  rcMson 
Qatute  of  Virginia  in  such  caaen  made  and  1  they  jeave  for  refusing  the  prayer  of  second  bill, 
P«md*d,  entitled  '*  An  Act  reducing  into  one  \  vi/. :  •*  l)ecau8o  «ueh  an  inBtniction  would  take 
V  »<-wraI  acts  conccrninj^sljives,  frcf  ncgroc  -  t  iircaiHr  from  theconsideration  of  tie  jui '  .with- 
mi  mulalUK'8,"  passed  the  lilb  December, .  out  giving  the  tietilioner  the  beucUt  of  the  pre- 
ITM.  j  sumption  which  the  iury  mi?rht  draw  from  the 

?y.i{  the  court  refii  -  1  to  ffive  the  instruction  ;  fai  ls  so  im  >  rn  in  evi(!i  :;;  r  " 
*' prayed,  and  to  which  rofuiial  (he  defeudaots  i    U.  Thai  the  verdict  of  the  juiy  is  wholly  ir 
«icep»t.  and  pray  that  this  their  bill  of  exception  |  regular  and  void,  in  notratpondint;  to  the  ISRue 
sn\  ^K-Mirned.  'ie.iled,  imd  enrolh'd,  andwiiicli  siibmittcd  for  them  lo  fry.  niid  in  t  'iI  findinjjj 
i»  liccordingiy  done,  thi^  llie  Ibthof  ^^lay,  \        damage*!  for  the  petitioner,  even  though  they 


W.  Crancr. 
Jambb  8.  M0R8BLL. 


[l.  b.] 


4»1«]      ndBiUof  ExcepUona. 

Be  it  remembered,  that  on  the  trial  of  this 
t'lia*--.  the  petitioner  and  defendant  hfivin^ 
!  :■  d  the  evidcuce  conlaiacil  in  the  hrst  ui 
■  inrptioiM,  and  tliiB  bemg  all  the  evidence  ad- 

I'-i'J  on  tlie  pan  "f  th>^  pftition*  r  rind  ilefend- 
>: '  aforesaid,  the  dcfeiuiiiut?>,  by  their  coun.->t^l, 
,*r.ivt*\  the  court  to  instruct  the  .iury.  that  the 


miglit  have  been  nominal:  And  was  such  a  ver- 
dict on  Ihe  issue  fri*  d,  tlir.t  t^,'  court  were  not 
com|)eteut  to  award  a  jud.s;mcnl  Ihei  con  "  that 
the  petiiioncr  recover  her  freedom  " — and  that 
the  covn  t  erred  in  entering  such  a  Judgment 
Ihercon. 

Hecontcmled  that  the  deed  of  maniuni^  Imi- 

was  not  v:iliii,  tn'cimw  if  was  not  aclinowleii .  id 

!!i  till'  jtlwcc  wljere  the  grantor  resided.  His 

residence  was  in  the  District  of  Columbia,  and 

till'  (1(1  i  v  .is  acknowIedtT'  d  in  Pi'irfax County, 

,•   -  _^    •  •        ^  .  .  ,  -,.  -.AX.  .1.     Vii::iuiu,  'i  Jie  law  of  Viririinu  r.  quirt.s  it  to  b<; 

^iimonv  aforesaid,  a"t!io(  irti  i)(  "u  vea  bv  the ,     ,  •      1  1     1  •    41  1       .1  .. 

•   •        .-»•  •'.  •    1      .  .  •    . I    •     JWKuowk'iiijed  m  the  count V  where  fn<' i;rantor 

J  iry.  Ls  not  4»uilicieni  m  law  to  inauitam  the  u-- 1  ,  •...,o,.if    Sa...  /r\i  1  :a  f\^^  a«i  T.r  I'raa 

■  V^oined J  and  therefore  the  law  U  for  the  de-  pl'"^;'/;;^'^^; :  fi'l^^'  312.) 

%T^e  court  refused  to  uive  the  instruction  ,  ,>  1^?"^^''^^ m}^^ 

prap-d.  not  h-  ing  willing;  to  certifv  that  the  '       '        ^  >    ,      .      ,  ^. 

.viti/ce  so  .stated  ^as  afomsaid  is  all  the  evl- j  ,.^^1  ww^^ 
.i^nce  :idduced  by  the  partie.  m  the  said  cause,  j  Munford,  141;  Whccleron  Slaveiy. 

ir.<l  U-cause  .such  an  instruction  would  take  thu  1  o— ^^^..^ 

,      r.     .1       „  ;  1  _         e  .\    •  -.i   '  "r.  Ifrent,  for  (lefcndant  in  error,  sairl: 

CaUae  from  the  coniiideralion  of  the  jury,  with-  rn  •    n    •   ,  t  at.      »i  1    .  ..^t 

tT    J.    .  rt.    rii  ihe  cjise  in  IleniniT  ».v  .Munford  dois  not 

i-icii  80  given  in  evidence.    To  wiiich  refusal  J**.?"  '''i'"'^      following;  points: 

Uir  defe&mts  except,  and  this  their  bUl  of  ex- 1 ^  hat  there  is  no  error  in  the  ]udL:menl  of 
. .  l/iutxs  is  siL^ned^  e<l.  and  oi^wd  to  te  court  beiow,  as  rendered;aud  it  there  l>e  it 

t^A\m\  th»       nf  Mmv  iHi-^  w  «       ^annot  be  corrected  or  reversed  here,  m  the 

nUiKa.lJiMl»iliolAlJiy  l»4J  '  form  presented  bv  the  record. 

if  Ajuw     jnviHMu.ii.  LI*.  B.J  j        beiow  to  give  the  firrt  intruction  asked  by 

Upon  the  refu-;d  nf  the  .  otirf  '>elow  to  irmnf  the  plainfifTs  in  i  i  ror. 
>b«  (wayons  coDtuioed  iu  the  tiist  and  8c<:oiid  1    3.  That  the  court  below  was  right  in  refusing 
UUiof  exoeptiona,  the  ease  came  up  before  this  the  second  instruction. 

^•jort.  4.  TI.  if  'tv  the  law  of  Virirlnia  of  17*^'*  in 

Metn-B.  y.-tUa  and  Brttdki/  for  the  plaiotifb^ ,  force  in  the  County  of  Alexandriii,  in  ilie  His 
in  trror.  Irict  of  Columbia,  all  negroes  are,  prinut  fiirie, 

Mr.  Br,  ,4.  Sef^t  'or  the  defendant.  I  free,  unleaa  ihey  come  within  the  exceptions  of 
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493*1  that  law;  and  lhat  *the  onus  pt-ubandi, 
M  to  ffie  exoepUona,  rests  upon  those  who  cMm 

them  w  slaves. 

5.  That  the  defendant  here,  if  not  entitled 
to  her  freedom  under  the  law  nameri  in  the  lu8t 
reason  assigned.  i>  c-ntiiUd  to  it  Ity  birth,  being 
the  child  oi  a  free  woman  at  her  birtU. 

6.  That  the  mother  of  the  defendant  in  tliis 
cofirt  wa*;  u  frrc  wf>man,  and  paH«e<l  ns  sticli, 
and  was  ho  ncoirnizt  d  from  the  Ist  of  January, 
1814,  toherdciitli  in  1836— a  period  of  twenty- 
two  yeafN:  and  in  flic  absence  of  i)o-^itive  proof 
of  emancipation,  the  law  pre^umeH  a  cleed  of 
emancipation  to  have  been  made,  after  so  long 
a  lapse  of  tinK*. 

7.  That  by  the  law  of  Viigiuia  a  deed  of 
mitnumis8iun  rany  be  made  by  an  instrument  of 
writing'  under  seal,  atlcstcil  by  two  \vitnf»sseR, 
and  proved  in  any  court,  etc. ;  ami  that  there  is 
no  time  limited  f <  ir  its  proof,  and  no  form  or 
manner  fK)int«*d  out  in  which  it  is  to  l>e  proved; 
and  that  ii  may  be  done  on  the  trial  of  the  »uit 
for  f rit-dom,  or  at  any  other  time,  or  in  any 
other  form. 

8.  That  a  dee<l  of  manumission,  aclcnowledg- 
cd  by  a  non  resident  in  the  court  of  the  county 
where  the  slave  residea,  is  good  and  binding  in 
law.  And, 

9.  That  if  the  defcndiint,  .Tuliii  Hoberts,  was 
entitled  lu  her  freedom  in  ouv  way  whatever, 
and  the  same  appeare  bv  the  evidence  In  the  rcc- 
onl,  she  in  free,  and  the  instruction  tusked  for 
in  the  first  bill  of  exceptioiui,  if  it  bud  been  fi^ven 
by  the  court,  could  not  benefit  the  plaintira  in 
error,  and  its  refusal  is  no  ground  for  a  reversal 
of  tlie  judgment. 

In  support  of  the  6th  point,  he  said  tliat  Sarah, 
the  mother  of  .Tidia.  was  free  on  the  1st  day  nf 
Jttuuarv,  1814.  and  that  Julia  must  have  been 
bom  after  that  day;  because  die  was  twenty- 
eight  years  old  w'hen  the  trial  took  place,  m 
May,  l&iai.  liesides.  the  1hj>»c  of  twenty  years 
aiithorlMS  a  presumptiim  of  a  deed  of  numu- 
inission.  (1  Hill's  S.  C.  Rep.,  m;  2  Hill's  S.O. 
Rep.,  593;  7  Leigh,  702.) 

There  is  no  form  prescribed  for  the  instru- 
ment itself,  the  acknowledgment,  or  the  proof. 
(2  Leigh,  ail.  312.  ai8.) 

The  original  dei-d  of  manumiadon  was  not 
produced  at  the  trial ;  but  there  was  what  was 
admitted  lu  be  a  true  copy.  It  was  {H;rniitted 
to  be  read  in  evidence,  and  it  is  too  late  to  ob- 
ject to  it  now  The  hill  of  exceptions  does  not 
object  to  its  aduiisjiibihty  m  evidence. 

Tlw  law  of  Virginiaought  to  be  lilwrally  con- 
4»4*]  strued.  t6  Randolph.  •652.6.07: 7  Leigh. 
701.  714;  4  Leigh,  260.  264;  2  Leigh.  830;  2  Call. 
d70;  1  Robinson's  Practice,  481.) 

As  to  Summers'  riirht  to  emancipate,  see  8 
Peters,  238;  (i  GilUt  Johns..  l-i3.) 

Mr.  Bradlty,  for  plaintiffs  in  error,  in  reply: 

Virginia  has  taken  away  from  non-residents 
the  |K)wer  of  manumitting  slaves  within  the 
Slate.  There  is  no  one  to  support  them  or  pro- 
vide for  them. 

If  the  deed  was  not  acknowledged  in  thecourt 
of  the  county  or  corporation,  it  cannot  ])e  evi- 
dence, (d  L«gb,  814;  6  Mumford.  201 ;  7  Leigh, 
689.) 

Mr,  Justice  Way^ik  delivered  the  opinion  of 
the  court: 

We  thiiiic  the  court  below  did  not  err  in  re> 
868 


fusing  to  give  the  instructJons  atilLcd  for  bv  liw 
defroaanis  in  either  the  flrat  or  seontd  bill  of 

exceptions. 

By  the  statute  of  Virginia  two  modes  are 
pointed  out  in  which  manumission  by  deedcsn 

be  accompltshetl. 

1.  The  instrument  in  w  riting  under  the  hand 
and  seal  of  the  party  must  be  attested  and  proved ' 
in  the  County  or  Gorporatiou  Couri  by  two 
witnesses;  or 

d.  It  must  b(!  aclcnowledged  by  the  partv  in 
the  court  of  the  county  where  he  or  she  resides. 

Kiilier  (»f  tiie-se  modes  in  effecluul.    It  i«: 
stated  in  the  bill  of  exceptions,  and  is  not  cos- 
tradicted.  that  tlie  Coiinty  of  Alexandria  vn^ 
made  on  the  2Tih  of  February,  1801,  being 
composed  of  what  had  bi«n  a  part  of  the. 
County  of  Fairfax,  in  Vir;.rinia,  and  tlint  Sum 
mers  ov.  ued  2(>0  acres  of  woodlar>d  in  Fairfax 
County,  and  was  interested  in  another  tract  of 
land  also  in  s^aid  county,  upon  which  there  was 
a  h<mse.  But  it  does  not  appear  how  far  within 
the  line  of  the  district  the  actual  resilience  of 
Summers  was  thrown,  whether  the  dividing i 
line  ran  through  his  farm,  sepamting  the  bonm 
from  the  great  bo<ly  of  the  land,  or  whether  llm 
land  upon  which  lus  slaves  resided  was  a  scm- 
rate  estate,  detached  from  hia  naridcnce.  But 
it  sufliciently  appears  that  up  to  Februarj*,  1801. 
Summers  had  been  accustomed  to  nrsort  to  the 
Court  of  Fairfax  County  for  the  transaction  of  i 
business  of  every  description,  and  iliat  tln  ju 
risdidion  under  which  he  lived  then  became ; 
chanired,  without  its  havine  lieen  done  by  Ms' 
reu'ioval  from  wlicre  he  hao  lived  iM-fore. 

*Tho  claimant  in  support  of  her  free-  [,*495 
dom  alleges  that  Summers  executed  an  tnsttii  : 
fTieut  under  Ids  hand  and  seal  on  the^JOth  Doccm 
ber,1801.to  wliichlheoamesof  Charles  Little  and . 
Harrison  Cleaveland  'arc  attached  as  witneases. 
Upon  th<'  18tli  of  January.  1802.  by  a  ropv  ad- 
uiitted  to  be  a  copy  of  that  instrument,  and  nut 
objected  to  when  offered  as  evidence.it  apfxtit  i 
that  Summers  went  into  court  in  Fairfax  Cnun 
ty  and  acknowledged  it  to  be  a  deed  of  manu 
ndssfon.   The  court  ordered  it  to  be  recorded, 
and     -A  !-- done.  There  is  nothing  in  the  reroni 
to  show  whether  or  not  tlio  two  witnesses  were 
present  with  him  in  court  when  he  made  tbit 
acknowledgment    If  they  were,  the  case  would 
clearly  fall  within  the  first  mode  pointed  by  the 
statute,  bdns  an  instrument  in  writing,  under 
the  hand  ana  seal  of  the  party,  attested  ami 

f roved  in  the  County  Court  by  two  witoesKsi. 
t  is  not  said  in  what  court  the  Btteatalloo  tad 
proof  must  lie  made,  in  the  case  of  a  non 
resident  owning'  slaves  resident  in  Virginia.biit 
we  presume  tiial  in  such  a  case  the  attestation 
and  proof  ought  to  mode  in  the  County  Court 
where  the  slave  resides. 

It  is  not  necessary,  however,  to  decide  that 
question  in  this  case,  liecause  the  proof  to  sub- 
stantiate and  give  validity  to  the  instniment 
does  not  exist,  but  we  have  recited  the  prect'<1- 
ing  facts.becaase  they  are  evidence  in  the  ca^. 
and  are  connected  with  the  paper  purporthi^to 
be  a  copy  of  a  deed  of  manu mis.sion, which  w8<> 
introduced  to  sustain  the  claimant's  demand  for 
freedom.  This,  then,  is  the  copy  of  an  original 
paper  not  denied  to  be  such  by  the  plaintins  in 
error,aod  the  question  occurring  is^how  ou|^it 
to  hvve  been  comidaed  In  Ihooouit  bdow  sis 
part  of  the  e^idenoeiB  the  cause  with  lefoenoeU^ 
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thp  inrtnictions  ai»kc<i?  Tn  the  first  insf  met  ion 
tbf  court  is  askttl  to  put  tlie  ruse.  Ihut  the  dct'tl 
of  emancipation  so  as  aforesaid  made, executed, 
M*!  noknowlcd^ed  and  recorde<l,did  not  entitle 
the  petitioner  to  free<lom  under  the  statute  in 
such  caws  made  «ud  provided  by  an  act  en- 
titW,  "'An  Act  reducin!^  into  one  the  several 
ictscnnceming  slaves,  free  negroes, and  mulat- 
toe*. '  ptseed  December  17.  \7v2. 

The  paper  in  evidence  was  the  copy  of  an 
original,  the  execution  (if  which  by  the  granfor 
»M  not  denied.  It  wa-s  rcceivetf  as  evidence 
i^»n  proof  of  the  loss  of  iIjc  original.  It  was 
fony  yeaw  old.  No  pnmf  of  its  execution  wa.s 
ttcrmry;  :t«  nntiqidiy  provwl  it.  But,  it  is 
aid.  tJie  proof  and  attestation  In-fore  the  court 
iB  Virginia,  to  <rive  it  validity,  was  wanting, 
•nil  that  it  apfx-ared  to  Ik*  so  upon  the  face  of 
tb^  p.iper  given  in  evidence.  That  might,  or 
mieiii  not  Ik?  so.  But  it  was  a  fact  in  contro- 
Thf^v  lielwe^n  the  parties,  as  much  so  as  any 
496*]  •other  fact  in  the  case,  and  the  court 
eouJtJ  not  be  itsked  to  instruct  the  jury  upon 
Ifceir  belief  of  another  sinirle  fact,  naiurlv,  tlu! 
ittiiltoce  of  Simon  Summers  in  llie  County  of 
Alexandria,  that  the  party  wjis  not  entitled  to 
frwslom  un<ler  the  Hiatuie  of  Virginia.  The 
b»tnirtion  as  aske<i  excludes  all  the  other 
f^idf-nce,  and  puts  the  leinil  issue  projin.sed  on 
k  npoo  a  single  fact.    It  excludes,  also,  all 

romptions  which  the  jury  might  make?  from 
other  evidence  in  c<uHUTiion  with  the  an- 
ttqnitj  of  the  pa|H»r  which  wjis  Iw-fore  them. 
TV  court  did  not  err  in  refusing  to  give  the 
Im  instniction. 

Thf  second  instniction  asked  for  by  the  de 
fcediDts  in  the  court  below   wjis,  that  the 
•B»iinony.  allbough  Vwlieved  by  the  jur}-,  was 
r74  sufficient  in  law  to  entitle  the  ])etitioner  to 
W  freedom. 

If  the  jury  b<'liev«'<l  nil  the  cvidenct;  offered, 
fke  case  wouM  havi*  stcnxl  thus:  Susan,  tljc 
UfAhtT  of  Julia.  w;iM  to  iK'coine  free  on  the 
ftm  of  January.  1814.  If  they  Inilieved  that 
Jaci.and  also  lK'lieve«1  that  Julia  wiis  born  after 
iktt  day.  she  was  the  child  of  a  free  woman, 
c><l  of  course  free  hen*clf.  The  trial  took  place 
II  Mar  Term.  1842.  Kvideuci*  was  offered  to 
•iviw  that  Julia  w;is  then  alH»ul  twenty  eight 
J<v»  old.  If  she  was  twenty  eight  years  of  age 
K  any  period  lietwe«*n  the  f^rst  of  .January  and 
JUj.  of  course  she  was  born  after  her 

Oilier  hail  l»ecome  free.  The  instruction  Jif^ked 
Ifc^rrmrt  to  deprive  the  jtiry  of  the  power  of 
•ay in 5  she  was  !H)rn  in  that  interval.  This  was 
I  'art  wpt-ci.iUy  pro|Kr  f<»r  the  consideration  of 
Ik-  jury,  and  llie  court  couhl  not  have  i;iven 
lir  instruction  aske<l  by  the  defendant :  that  the 
•wtiriHio^  was  not  sufficient  in  law  to  mtitle 
ir  f^'titumer  to  her  freedom, without  a.ssuming 
ir  fact  that  Jjilia  Wiis  not  bf)rn  in  the  interval 
vtrmdj  mentioned.  We  think  the  court  did 
mccrrfn  refusing  the  instruction. 

Tktj/wigment  of  thv  court  Ulow  i*  njfirmcd. 

OKDEK. 

ThbanMecame  on  to  bt*  heard  on  the  tran 
•  of  the  rci'onl  from  the  Circuit  Court  ot 
L  oiled  Stotcs  f«)r  the  District  of  Colimibia. 
toUaibi  and  for  the  County  of  Alexander.and 
vipMd  bv  counsel;  on  consideration  when*- 
It  h  now  hore  ordered  and  adjutlgetl  by  this 
n.  that  the  judgment  of  the  said  Circuit 
WA«Dl  U.  8.,  Book  11. 


Court  in  this  caust;  be,  and  the  sjime  is  hereby 
artirmed,  with  costs. 


•THE  LOUISVILLE,  CINCINNATI  (*4»7 
AND  CHARLESTON  RAILROAD  COM- 
PANY, Piaintign  in  Error, 

V. 

THOMAS  W.  LETSON,  Defeiuhtnt. 

Corporation,  donticil  of — xi/ed  bj/  citizen  of  an- 
othrr  State — gnfficienci/  of  atcrment*  to  rjite 
Circuit  Cou rt  jmHsdiction. 

A  citiwn  of  one  State  n\n  sue  a  corporation 
wtiieh  ha**  t>rM'n  en'at«'d  l»y.  untJ  tn»nsacts  it«;  Imst- 
ness  In  nnothrr  Stat«'  (tti«'  suit  twintr  tiroiiKht  hi  tho 
latt«'r  Stat*')  nlthoiiKh  snni*'  of  the  in«'nihers  •)f  tho 
(>(>r|M)nitii)n  are  not  eilizi-iis  of  the  StatfJn  which 
the  suit  is  Itroiitrlit,  jmi'1  nltlnMigh  the  Stat*-  Itself 
may  l>o  a  tn»'j»ilKT  of  tlir  r(ir)H>rat|iin. 

Th«'  casf^s  of  riirtis  v.  .*<tinwlirifiire  (3  Cnineh.  2»I7>. 
Rank  of  the  fnite<l  States  v.  Dcvi-mix  et  al.  (5 
f'ranct).  S4i.  r<)ininer<-lal  and  ItiiilrtKel  Bank  of 
Vi«-ksluM-ir  V.  Sloconil)  i-tal.  (14  Pet<.'i-8,  BO),  rovlew- 
iH\  and  contndlfd. 
The  Acti>f  (."oiurntis  passod  or«  thelJSth  of  Foliruary 
IKfii.  ninkiny  it  "lawful  li>ra  court  toontertnin  Jur- 
Isdletinn  and  prorei-d  to  thr  trial  and  adjudication 
of  n  suit  Ix-twecn  parties  wl>«t  nuiy  tw  proiM>riy  b*-- 
fore  it. HlthnuKh  there  may  !><»  other  defendants, 
any  one  or  more  of  whom  an-  not  luhaldtaMts  of  or 
found  within  the  <listriet  when- the  suit  is  lirouurht, 
or  do  not  voluntarily  appear  th«'retn,'"  Ishm  enlnrjre- 
nii'nt  of  Jurisdietioi)  iis  to  the  <;hanu*ter  of  the 
parties.  The  <-lause,  exemptinir  Hl>sent  d<'fendants 
from  the  o(>enitW»ii  of  the  JudtrnuMit  or  deeree.is  a!i 
exeeptiim  to  this  eidtirirement  of  Jurisdietion,  and 
mu!*t  1)6  strictly  ai)i)li<>d. 

A  eor|>orntioii  creute<l  by,  nnd  transaetlnir  t>usl- 
ness  In  a  State,  is  to  be  deemed  an  lnhal»itant  of  the 
State,  capable  of  IfeiUH'  tn-ated  a-*  a  citizen,  for  all 
purposes  of  suiUK  and  Iteinir  sued,  and  an  aver- 
ment of  thefactMof  its  creation  and  the  place  of 
transaetirnr  liusirH>s'i.  is  sullleient  to  K've  the  Cir- 
cuit courts  Jurisdiction. 

THIS  case  was  brought  up.  by  writ  of  error, 
from  the  Circuit   Court  of  the  Unltecl 
Slates  for  the  District  of  South  Carolina. 

Letson.  a  citizen  of  New  York,  brought  an 
action  of  covenant  against  the  Louisville.  (*in- 
cinnati  and  ('harleston  Railroad  Company,  al- 
le>jin>;  that  they  had  not  fulHlIed  a  contract 
with  Jiitn  relating  to  the  constnicliim  of  the 
roatl. 

The  suit  was  brought  in  Noveml)er.  1841. 

In  April,  1842,  the  defendants  tiled  a  plea  to 
the  jurisdiction,  which  was  afterwards  amend- 
e<l  to  read  as  follows: 

"And  the  said  the  Louisville.  Ciiu'innati  and 
C^lmrlcston  Railroad  ('<mipany  come  nnd  suv, 
that  thiscotirt  ou>;lit  not  to  have  or  take  further 
C(»j;ni/,ance  of  llu-  action  aforesaifl.becanse  they 
say  that  the  sai<l  the  [>ouisville.  Cincinnati  and 
Charleston  Railroad  Company  is  not  a  corpora- 
tion whose  members  are  citizens  of  Sotnh 
Carolina,  but  that  some  of  the  members  of  the 
said  corfwration  are  citi/xMis  of  South  Candiiui. 
and  some  of  them,  namely.  John  Rutherford 


*  Note,  -j4(«  to  when  cnrporalUmn  art  deemed  eiti- 
zenx,  see  note  Ut  United  Stat<«  v.  Amedy,  11  Wh*^!., 

Axtii  JurMlrtOiti  nf  I'uUid  StntcA  Circuit  t'ouii 
fleyirtitliiiu  nu  pnrtirn  ami  rei*iilttice,  b<-c  note  to 
Kmory  v.  (treenouirli.  'A  Dall..  :*1M :  ar>d  nf)te  to 
8trawl»rld>re  v.  Curtis. :]  Crunch.  ^57. 

Alt  tn  JnriMlictinn  of  t'nilfil  SlaffM  cnurtn.hji  rm- 
mn  i\f  citiicn*hi\i  nf  rnri>nrntinti,  ntul  Hi<  flnclihnld- 
em,  see  note  to  Hope  Ins.  Co.  v.  Iloardman,  5 
Cranch,  57. 
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Hnd  Charles  Baring,  arc,  aod  were  at  tlie  time 
498*1  of  commenciDg  the  said  *kiction,  citi- 
zens of  Xnrth  (*arolina;  and  tbc  State  <<f  SouUi 
Carolina  in,  aod  was  at  the  time  of  com- 
menclnj?  the  said  action,  a  member  of  the  said 
(•nr|»orati(iii,  riiid  tliu  I^aiikof  rharlcston. South 
Carolioa,  is  also,  and  was  at  ihu  lium  of  com 
mendni?  the  aaid  action,  a  member  of  the  said 
corporal  ion.  wliicli  siiid  tlic  I^iink  nf  Charles- 
ton. South  ('aiolina,  is  a  corporation,  some  of 
whose  members,  namely,  Thomas  Piirieh  and 
Edtiiuml  T.afau.  arc,  and  were  at  the  lime  of 
oommcDCing  the  said  action,  citizens  of  New 
York.  And  tbeClmrk  ston  Insurance  and  Trust 
Company  is  now'  and  was  nt  tlx-  lime  of  com- 
mencing the  hiiid  aetiuu,  a  niemtter  of  the  said 
LonisviTle,  Cincinnati  and  Charleston  liailroad 
C«mipauv:  whicli  paid  the  Charleston  Insur- 
ance and  Trust  ('ompany.is  a  corporal  it  )n.  some 
of  wiios((;  members,  namely.  Samuel  D.  Di<:k- 
son.  Henry  R.  Dickson,  Ilenry  Pari^li,  and 
Daniel  l^arish,  are  now,  and  were  ai  tlic  time 
of  connnencinK  the  said  action,  citizena  of  tlie 
8taif  of  Xcw  York. 

"And  lilies  thf  i^iiid  Louisville. Cincinnati  und 
Charleston  Railroad  Company  are  ready  to 
verify.  Wherefore  they  pray  jiidffment  whJiher 
this  court  ain  or  will  take  further  cogni/.;uice 
of  the  action  aforesaid." 

To  this  plea  there  wjis  a  general  demurrer, 
which,  upon  argument,  was  sustained  by  the 
court. 

The  railroad  company  then  pleaded  the  eeu- 
eral  issue,  and  the  cause  went  on  to  trial.  The 

jury  found  a  verdit  t  for  the  plaintiil,  and  as- 
sessed his  damages  at  $18,140.23. 
The  writ  of  error  was  brought  to  review  (he 

opinion  of  the  court  upon  thi' demurrer. 

Mr  Mavuck  for  the  plaiuliffs  in  error. 

Jitmw,  PettMrtt^,  LemiM  and  L*g(n  eAhen  At- 
torney-General, for  the  defiMiflanl  iji  error. 

The  case  was  submitted  upon  printed  argu 
meats:  and,  on  account  of  Its  great  importance, 
the  reporter  has  thought  It  proper  to  insert  these 
arguments  m  extenm. 

Mr.  Mazyrk,  for  the  plaintiffs  in  error: 

An  action  is  brought  by  a  citi/en  of  Xew 
York,  in  the  Circuit  Court  in  South  Carolina, 
against  a  corporation  whose  members  are  al- 
lege«l  to  l>e  citizens  of  S(»ii(li'f';irolina.  .\  plea  to 
the  jurisdiction  is  set  u[).  in  whii;hil  in  averred: 
^  1st.  Tiiattwoof  the  nienihers  of  the  corpora- 
tion sin  d  are  eii  izens  of  North  Carolina.  2d. 
41IJ>^J  riiul  ihe  State  of  *Soulh  Carolina  is 
also  a  member.  8d.  Tliat  t  wo  other  cor|M>ni 
tions  are  also  meml)ers,  and  that  some  of  the 
nienilK^rs  of  each  of  them  are  citizeuh  ul  ilie 
State  of  New  York. 

Tlie  objections  to  the  jurisdiction  of  the  court 
arising  oiu  of  these  facts  (the  facts  llicmselvcs 
lieing  admitted  by  dL'uiurrer).  are  emlinuscd  in 
the  following  propositions: 

1.  That  a  citizen  of  one  State  cannot  sue  a 
corporation  in  the  Circuit  Court  of  the  United 
States  in  another  Biatu.  un1e.ss  all  the  nu'inbiTs 
of  the  corporation  sued  are  citizens  of  the  Statb 
in  which  the  suit  is  J)rought. 

2.  That  a  dliz«m  of  one  State  cannot  rub  a 
corporation  in  tlie  Circuit  Court  of  the  United 
States  in  another  State,  if  the  State  Ik?  a  mem- 
ber of  the  coiporatiou,  Uiough  all  the  other 
membevB  of  the  corporation  may  be  citiscoa  of 
the  State. 

t6i 


3.  That  a  citizen  of  one  State  cannot  sue  s 
corporation  in  the  Oreidt  Court  of  the  United 

Stales  In  another  Stale,  where  one  of  the  mcrn- 
here  of  the  corporation  sued  is  another  corpora* 
tion,  any  of  whose  memliers  are  citizena  of  the 
same  Slate  with  tlu'  plainliff. 

1.  A  citizen  of  one  State  cannot  sue  a  cc»qK>> 
ration  in  the  Circuit  Court  of  the  United  Slatet 
in  another  State,  nnUss  all  the  memVrs  nf  thr 
I  corporation  are  citizens  of  the  Stiite  in  wlmb 
the  suit  is  brought. 

'  Sec.  2.  art.  3,  of  the  Constitutiori  o^  ;',<.■ 
United  States,  provide^j  iliat  tiie  judi<  iai  p  ^ct 
shall  extend  to  controversies  "between  .  ri/,' D' 
of  different  States."  In  the  rase  af  The  litn^k 
of  Ute  Unittd  States  v.  iJectaux  et  nl.  (5  Crancli, 
84).  it  was  determined  that  *^heartiflcialbelD]c 
the  mere  legal  entity,  a  corporation  aggn-irati 
is  not  a  citizen,  amf  cannot  sue  or  be  bueil  u 
the  courts  of  the  United  States,  unleasthe  riglilt 
of  the  mendjcrsin  this  respect  can  ho  f'\erci.s».<l  n 
their  corporate  name.  If  the  torp».»ration  b 
conaiden-d  as  a  mere  faculty,  and  not  as  a  <-<<ai 
pany  of  individuals,  who  In  transacting  iLej 
I  joint  concerns  may  use  a  legal  uaiiie.  Ihfv  ni!i4 
be  e.xchuled  from  the  courts  of  the  Uni»>n.  Th 
corporate  name  cannot  be  a  citizen,  but  the  |xi 
sons  whom  it  represents  may  l)e  <:itizen*.  hii 
the  controversy  is  in  fact,  and  in  law,  lx'iw«r 
those  persons  suing  in  their  cor|>orate  chanM 
ter,  by  their  corporate  name,  for  a  corpt.»rtJ 
riflit,  and  liie  individual  against  whom  t!i 
suit  may  be  instituted.  SutotaniiaUy  ami  o 
sentially,  the  parties  in  such  a  case,  where  tb 
metnhers  of  !lie  eorporalion  are  citizx-ns  of 
different  State  from  the  opposite  partp'.  ctm 
within  the  spirit  and  terms  of  the  jumdiotio 
conferred  by  tlie  Consiitution  on  tlie  filler 
courts.  The  controversy  *is  substou-  [*50< 
tially  between  citfasens  of  one  Btafc  suing  by 
corjiorate  name  and  those  of  anotln  ;  State  ' 

In  other  words,  when  a  suit  is  brought  in 
circuit  court  of  the  United  States,  by  or  again 
a  c<)n)oration.  the  court  witli  tx*fen-uce  to  il: 
question  of  jurisdiction,  depending  on  il 
character  of  the  parties,  overloolts  tlic  artiflfi 
person,  tlie  mere  legal  entity,  which  <  annot  1 
either  i  iti/A;n  or  alien,  and  n*garils  <mlv  U 
natural  p;  rson»  of  whom  it  is  f;otn{x)sed.  "iTi^ 
are  the  '-ulistanee.  the  real  p.arfii  s;  rhe  (orjtoni 
( liaiaeler  uml  hlylc  are  (tnly  the  form  aud  wtt^ 
unth  r  which  they  are  presented.  i 

.<Vs  far  as  this  question  is  eonrrrned,  then^f -I 
bers  of  the  corporation  are  regarded  ;ts  iuiia  it 
uals  jointly  suing  or  being  stied.  | 

If  they  have  tlie  requisite  churactcr.  if  tiu 
are  cili/x*ns  of  a  different  Siuic  or  SuiU:^  i  si  i 
tlu;  tither  party  to  the  suit,  the  case  faJliip|Oi\ 
the  constitutional  provision  '\ 

In  Stnvehnd{/e  V,  Curfpt  i'.'  (  ran eh,  2')Ti.l 
w>is  held  that  where  the  interest  w  as*  juiui.  id 
two  or  njore  persons  were  <  oncerne<I  in  that  ( 
tercst  liS  joint  plaintiffs,  'or  j(*iut  dcfeo«iiinl 
each  of  them  must  be  compett-ni  to  aue.  or  1 
bte  to  be  sued  in  the  federal  courts,  and  the  m 
was  dismissed  because  mmw  nt  ilie  plaintl 
and  defendants  wen*  t  itizens  of  theaameStal 

And  aceordmgly,  the  iiMuulair^||f  «  corpot 
tion  being  regarded  with  retertwifym  the  ui* 
tion  of  jurisdiction,  as  joint  pi  '  .  (fs  tir  jol 
defendaotJH  in  the  mma  interest,  it  tiws  liee»  i 
termined  that  If  any  of  U^y  m  are  citlaeak  of  I 
same  State  with  the  otlieriiih'  to  the  auit. 
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fedfnil  wurtf*  have  no  jurisdiction.  ( Ward  v. 
Arrnl^mP,,  1  Puioc.  410;  Commercuil  and  Rail- 
r-ui  liiuk  (f  YiMnarg  v.  SXoecmbei  al,,  14 

Pcurs,  60.) 

Hut  in  <»nier  to  ?ive  juriwUction  to  the  cir- 
tui:  courts,  fouud' d  "n  the  character  of  the 
peirties  in  a  suit  bctwec  d  citizens  of  difTerent 
States,  not  only  is  it  necessary  that  none  of  the 
:<,irtit*  on  t>iie  sitle  should  be  citi/.i-iis  of  the 
Mme  Stat«  with  any  of  tUe  parties  on  the  other 
dde.  hat  Uie  suit  must  be  between  a  citizen  or 
■  itiz.  a-  f*f  thf  State  in  which  the  suit  ishrought. 
uxi  a  citiateo  or  citizens  of  some  other  State  or 
SttXm.  In  other  words,  all  tbe  parties  on  one 
^i'k'mu«t  ly  citizens  of  the  State  in  which  the 
rjit  is  brought,  and  all  the  parties  on  tlie  other 
wle  musi  Be  citizens  of  some  other  State  or 

It  is  not  denied  that  under  the  constitutionul 
pinvWoo  as  to  tbe  judicial  power,  Con<^reH.s 
ni.'hl.  if  they  hud  thon<;ht  prop  r,  have  pveii 
Ui  the  ( ircu'it  courts  juris4iiclioa  of  all  case** 
501*]  between  citizens  •of  one  or  more  States 
•t)  one-  sidn  ii:nl  citizens  <^f  one  or  more  other 
N4*«s  on  the  iiilier  sich-,  jus,  ff»r  example,  aciu^e 
b  which  some  of  the  plaintiiTs  Kliould  he  citi- 
Mto.'^  of  New  York,  ami  M>ine  of  them  citi7.t'n.s 
of  Xfw  Jersey,  and  some  of  the  defeudanbi  cit- 
inoH  of  South  Carolina,  and  some  citizens  of 
North  (':ir«>liri.i.  Hut  thf>u;^h  Conjjrc^N  mij^ht 
o/a«»(itwiioniilly  have  given  to  the  circuit  courts 
jttii.Htliction  of  such  a  case,  they  liave  not  done 

•  Tlj.-  nth  Kcc.  of  the  .Tiulicial  A<  t  of  1789 
I  r^itics  ihut  the  circuit  courts  tihuil  have  cog- 
fiizance  of  all  suiu,  Sec.,  where  **the  Unitra 
5tAte!<are  plaintiffs  or  {x'tilionerK,  or  an  alien 
m  .1  party,  or  the  8uil  w  between  a  citizen  of  the 
>ui**  when;  the  .suit  i.s  brought  and  a  citizen  of 
aaocher  Stiite."  If  the  parlies  on  one  side  are 
dtiz<ens  of  a  different  State  from  that  in  which 
'he  Hiit  is  brought,  and  somr  of  tlie  parties  on 
the  other  side  arc  citizens  of  the  State  in  which 
the  suit  is  brouirht,  and  some  of  them  are  citi- 
/»  c.s  of  a  third  Slate,  the  suit  is  clearly  not  a 
«ut  between  a  citizen  or  cilizcns  of  the  State  in 

it  is  brought,  and  a  citizen  or  citizens  of 
Statf. 

IhiM  suit,  for  example,  being  broueht  in 
iWmh  Carolina,  by  a  citizen  of  New  York, 

a.'u'.nst  citizen^*  of  South  ('ar(»lina  and  North 
CaioiiDa,  in  not  a  suit  between  citizens  of  the 
9me  io  which  the  suit  is  brought  and  a  citizen 

•  f  another  State.  It  is  true  that  if  you  regard 
«alj  tbe  citizens  of  South  Carolina  who  are  de- 
fcMHMii,  it  Is  a  suit  between  citizens  the 
•^'Aif  in  which  it  is  !irnut:ht  iind  a  rilizcn  of 
txujther  Stale.  But,  if  you  rt  gnrd  only  the  cit 
ixeas  of  >iorth  Carolina  who  are  defendants 
'i  hich  i«  3u.**t  Jis  rea.sonahlc).  it  is  not  a  sui^  bc- 

i  *ivn  ciiizen.s  of  the  Slate  in  which  it  is  brought 
ird  a  citizen  of  another  Slate.  In  truth,  the 
«  is«  bt-Tween  the  pluintifT  and  all  the  defend- 
ants^ and  AH  all  the  defendants  are  not  citizens 
«f  South  Carolina,  it  is  not  a  suit  between  cili- 
WOBCt  the  State  in  which  the  suit  is  brought 
ind  s  citizen  of  another  State.  The  same  rule 
of  ooQStmction  which  would  make  this  "a  suit 
t«lween  citizen?  of  the  State  where  tlie  suit  is 
t>MHight  and  a  citizen  of  another  State,"  within 
the  providiB  of  the  Act  of  1789,  would,  if  ap- 
plied In  the  con  !«tituti<)nai  provision,  make  it  a 
caa^  "beiweeo  cilizeus  of  dLlIereui  States," 
at  the  defendants  weredti- 


'  zen.'<  of  New  York;  for  If  you  rp*rjirded  only 
those  who  are  citizens  of  South  Carolina,  it 

j  would  be  a  case  between  citi/ins  of  different 
State.H,  yet  it  has  lK?en  repeatedly  determined, 
that  to  bring  a  case  between  cit i/x*n8  within  the 
jurisdiction  of  the  federal  c:<jurta,  on  acc-ount 
of  the  cluiracter  of  the  parties,  all  the  parties 
on  both  sides  must  \ie  citizens  of  dilTerent  States. 
(*Strtiirhridfje  v.  CurtM,  3  Craiich,  267;  ['oOS 
T/te  Cumberland  Bank  v.  WiUii,  8  Sumner. 
473;  Wardy.  Armkmdo,  1  Pliine.  410; 
vnrciitl  and  Rinlroad  Dank  of  Vidaiurg 
tiUKMobHal.,  14  Peters,  00.) 

The  case  of  Orneie  v.  hUmer  ^  Wheat., 
61)9)  was  an  action  a;i:ainst  citizens  of  Nc!W 
York,  brought  in  the  State  of  Penn^lvania. 
but  that  was  not  a  case  between  citizens  of  dif- 
ferent States.  l)Ut  a  ciLse  "to  which  an  alien 
was  u  party,"  the  plaibtiffs  being  Hubjccts  of 
Great  Britain,  and  the  defendants,  though  dt- 
i/i'iis  of  New  York,  being  found  in  Pennsyl- 
vauia,  or  voluutarily  appearing  there,  whfch 
tiie  court  deemed  equivalent  to  an  acknowledg 
inetit  of  process  served  there. 

But  it  will  be  said  that  the  Act  of  1839  (9 
Laws  of  United  States.  9fi2)  has  enlarged  the 
jurisdiction  of  tin'  federal  courts  soa.^toent- 
brace  this  case.  That  act  provules  that,  "where 
in  any  suit  at  law.  or  in  ecpiity,  commenced  in 
any  cotirt  n{  the  United  States,  there  shall  Ix' 

I  several  defendants,  any  one  or  more  of  whom 
shall  not  he  inhabitants  of,  or  found  within  the 

■district  where  the  suit  ishrought,  or  shall  not 
voluntarily  apjiear  thereto,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction,  and  pro 
ceed  to  the  trial  and  adjudication  of  such  suit 
l)etweon  the  parties  who  may  be  i.ro|)erly  be- 
fore it,  but  the  judgnient  or  decree  renclered 
therein  shall  not  conchnle  or  prejtidice  other 
parlies  not  regularly  served  with  process,  or  not 
voluntarily  appearing  to  answer."  In  tlie  case 
of  The  Commercial  and  Itfiilrodd  Btink  of  Viek»- 
hurg  V.  Slocotnb  et  nl.  (14  Peters,  60)  the  court 
gave  the  following  construction  to  that  act: 
"The  11th  section  of  the  Judicial  Act  declares 
that  no  dvil  suit  shall  be  brought  before  either 
of  the  (circuit)  courts  a^rainst  an  inhabitant  of 
the  United  States  by  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhab- 
itant, or  in  which  he  shall  l)e  found  at  the  time 
of  serving  the  writ.  Mauv  dithcullies  occurred 
in  practice  in  cases  in  which  it  was  necessary 
to  join  s<-veral  defendants,  sonic  of  whom  were 
not  iuhabitanttf  of  the  district  in  which  the  suit 
was  brought.  The  Act  of  1889  was  intended 
to  remove  theM>  diniculties.  by  providing  that 
perscjiLS  nut  iuhabitanls,  or  not  found  in  the 
district,  mav  either  not  be  joined  at  all,  or  if 
joined,  antf  did  not  waive  their  personal  ex- 
emption by  vohmtaty  appearance,  the  court 
may  go  on  to  judgment  against  the  parties  be- 
fore it,  as  if  the  others  had  not  l)een  join«'(l. 
liut  it  did  not  contemplate  a  change  in  the  juri**- 
diction  of  the  courts,  as  reganls  the  character 
of  the  jMirties,  as  prescribed  by  the  Judical  Act, 
and  c.v[H)unded  bv  this  court.  ' 

♦Bi'fore  the  Act  of  18,'J9,  a  crwlitor.  {*nOS 
citizen  of  <»ne  Slate,  having  two  joint  debtors 
citizens  of  two  other  States,  cotdd  only  proceed 
against  them  jointly.  If  a  citizen  of  South 
Carolina  and  a  citizen  of  North  ('aiolina  were 
jointly  indebted  to  a  citizen  of  New  York,  he 
could  not  proceed  against  one  of  them  without 
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joinit'L:  till'  ofluT.  If  he  conlil  find  lliem  both 
in  liie  Slate  of  Is'cw  Yi>i'k,  he  might  have  sued 
thcnt  there  in  the  Circuit  Conrl  of  the  United 
Stales,  hociuisn-  liis  mil  would  then  li.ive  been 
a  "suit  between  a  citizen  of  the  State  in  which 
it  was  brouffbt  and  dtizens  of  other  States, 
but  he  couln  not  have  «;ncd  thrm  in  the  Circuit 
Court,  cither  iu  North  Carolina  or  South  Caro 
Una,  became  in  neither  case  would  the  suit 
hnvp  been  "a  suit  betwe<'n  citizA^ns  of  the  State 
in  which  it  wa.s  brought  and  the  citizeu  of  an- 
other State."  But  the  Acl  nf  1889.  by  enRl)ling 
him  to  proceed  Hirai list  ihcm  sppnratHy,  onablcs 
hiui  to  sue  ciich  of  tlu-ni  in  the  Circuit  C'ourt  of 
the  United  States  in  the  State  of  which  he  is  a 
citizen,  for  then  each  suit  is  "  a  suit  l)etween  a 
citi/t  n  of  the  State  in  which  it  is  brought  and 
a  cifi/.en  of  anotlicr  Si!|te." 

Tiiis  is  the  whole  eflfect  of  the  Act  of  1B39. 
But  such  us  it  is,  it  is  entirely  inapplicable  to  a 
suit  against  a  corporation.  It  provides  that  the 
judgment  or  decree  shall  not  conclude  or  prej- 
udice other  parties  not  regtilarly  serve<l  with 
process  or  voluntarily  apjH*aring.  Now,  of  two 
or  more  individuals,  jwint  debtors,  each  is 
liable  for  the  whole  amount  of  the  debt  ;  and 
there  is,  therefore,  no  reasou  in  the  nat»u"e  of 
the  obligation  why  separate  judgments  should 
not  be  awarded  against  them.  But  the  mem- 
ben<  of  11  corporation  are  not  iudivitbially  liabln 
for  its  oblleation  at  all.  aad  therefore  from  the 
nature  of  the  obltfrntion  there  can  be  no  judg- 
ment a;:ainHl  tlicm  Ir.  lividually.  nor  aLniinst  a 
part  of  them;  thejudgmcut  must  be  against  the 
Dody  corporate,  which  includes  all  Uic  mem- 
bers. And,  accordingly,  in  the  case  last  cited, 
T/i€  CommercuU  and  RfiUroad  Dunk  of  Vick*- 
hurff  Stocomb  et  at.,  the  cour(  say:  "There  is 
another  reason  why  this  ac  t  cannot  apply  to 
this  case.  It  expressly  declares  that  the  judg- 
ment, or  decree,  shall  not  conclude  or  prejudice 
other  parties  not  rccrulnrly  s< t'  *  i1  ^virh  process, 
or  not  voluutarilv  appearing.  Mow,  defendants 
being  a  corporation  aggregate,  any  judgment 
against  them  must  be  in  their  corporate  char- 
acter, and  the  judgment  must  be  paiil  out 
of  their  corporate  funds,  in  which  is  included 
the  interest  of  the  twn  T.oui  i m  t  »^('>(k holders, 
consequently  sncli  judgment  ihmsi  prejudice 
those  parties." 

2.  A  citizen  of  one  State  cannot  sue  a  corpo- 
504*]  ration  in  the  Circuit  *Court  of  the 
Unltea  Slates  in  another  State  if  the  State  1k>  a 
member  of  the  oorpf>nition,  thouirh  all  the 
other  members  of  the  corporation  may  be  citi- 
lens  of  the  State  in  which  the  suit  is  brought. 

A  corporation  is  not  a  citi/^n  of  any  Stale,  | 
and  therefore  an  action  brouglit  by  a  citizen  of , 
one  State  against  a  corporation  iu  another  Slate, 
is  not  within  the  jurisdiction  of  the  federal 
courts,  as  a  suit  '  'Iwtween  citizens  of  different 
States,"  unl(  88  each  member  of  the  corporation 
is  a  citizen  of  a  dififerent  Stale  from  the  plaint- 
iff, as  prescribed  by  the  Constitution,  and  as  it 

is  srill  further  rcstricteil  bv  the  .Tudicial  Act  of 
nm,  •'  a  citizen  of  the  State  in  which  the  suit 
is  brought.^'  As  far  as  the  question  of  juris 
diction  is  concerned,  tlie  members  of  the  cor- 
poration are  regarded  as  the  real  defendants, 
sued  by  the  name  of  the  corporation,  and  each 
and  all  of  them  must  have  the  rcqui'iile  char- 
acter. (The  Cumitcrland  Bank  v.  Wiiiut,  3  Sum- 
ner, 493;  Ward  v.  Amdondo,  1  Paine,  410; 
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77if  Connnerrhif  and  BoHrOOd  Bonkv.  BXoMHb 

et  al.,  14  Peters,  00.) 
Now,  the  State  is  certainly  not  a  dtixen,  and 

therefore  the  State  iM'ing  a  member  of  the  ci»r- 
poration,  one  of  its  members  has  not.  and  ou- 
not  have  the  requisite  character  to  give  juris- 

dictlon  to  the  court. 

Ilut  it  will  Ije  saitl  that  the  case  of  77«  liirJi 
fifths  Un^ed  fUnte*v.  The  Plaut^ri  Bmk  »f 
Georgia  (9  Wheat..  0<)4)  has  settled  this  poir,t 
in  favor  of  the  jurisdiction.     It  i^  i^  t  .vo 
There  is  a  very  wide  distinction  Ix-twem  tlmi 
ra«!e  and  this.    That  case.  <;()  far  from  li  ivin^ 
decided  this  question,  did  not  involve  it,  Di»r 
depend  upon  It  at  all.   It  was  not  a  case  in 
wbieli  file  jurisdiction  was  founded  on  the 
character  of  ihe  parties.    It  was  not  a  cav  tie- 
tween  citizens  of  different  Slates,  for  some  f»f 
the  corporators  of  the  Bank  of  the  United  Slat^ii 
were  citizx'ns  of  Georgia,  as  appoaretl  by  fii** 
pleatlings.  and  Ihorefore  if  the  juri.sdiction  ba-l. 
deiK^nded  on  (lie  citizenship  of  the  parties,  it 
could  not  liavo  beeu  sustaineti.    It  was  sea"* 
in  which  the  jurisdiction  of  the  federal  cour?« 
depended  altogether  ujwn  the  nature  of  the  caw. 
and  not  at  all  on  the  chanicter  of  the  pariiw. 
The  Act  of  Congre.s8,  iiu orprirating  the  Bank 
of  the  United  Stales,  aulhorixcd  it  to  sue  hi  th^, 
circuit  courts  of  the  United  States,  and  il  wsij 
held  in  the  case  of  0»horn  et  <il.  v.  Th*  Haul  oftl^ 
United  8tat£9  (9  Wheat.,  738)  that,  thcreforr.: 
every  suit  brought  br  the  bank  was  a 
arit^ing  under  a  law  of  the  United  S'ates.  sinii 
as  such  fell  withiu  the  jurisdiction  of  the  feti' 
era]  courts,  without  respect  to  the  character  o( 
the  parties. 

Chief  Judicc  3Iarbhall,  deliverinf;  the  bidz 
raent  of  the  court  in  •the  case  of  T%e  f*ilOo 

Bin}:  nf  the  ruital  !^t.ttr>*  v.  Th^  P^^intrn  /it>,l, 
says:  **  This  is  not  a  case  in  which  the  ehar^i 
ter  of  the  defendant  i^ves  jurisdiction  to  th^ 
court.  The  suit  is  not  to  be  *sust.iined.  becauv! 
the  Plan'.ers'  Hank  is  suable  in  tiie  feticia 
courts,  but  because  the  plaintiff  has  a  right 
sue  any  defendant  in  that  court  who  is  lyi 
withdrawn  fn)m  itn  jurisdiction  by  the  C  on«ii 
tution  or  by  law.  The  suit  is  against  the  <  or 
poration,  and  the  jtnlirmeni  is  to  Iw.- s,itisf^vd  bj 
tlie  properly  of  the  corporation,  not  by  thai  rt 
ilie  iuili\ idual oor;)oraiors.  The  si:itr'dots  no 
by  becoming  a  conx^rator,  idintifj-  itself  wit! 
the  cor|H>ration.  The  PlanltD-'  Hank  of  Georgij 
is  not  the  Stale  of  Georgia,  allhough  the  Stati 
holds  an  interest  in  it."  And  again:  "Thi 
bjuik  does  not  sue  becaiise  llie  ilefentlant  | 
cit  i/.eii  of  a  different  State  from  any  of  its  nvTffl 
bers.  but  Ijccause  Its  charter  ("onfers  upon  it  rhj 
right  of  suing  its  debtore  iu  a  circuit  court  <i 
the  United  States." 

In  that  case  the  court  having  juris<ticlioj 
on  another  ground,  It  was  not  necessary  1 
look  bevoiui  the  corporation  to  find  a  gr6u»i 
of  juriMliction  in  the  character  of  ita  nHmbed 

The  suit  could  be  entertained  again<rt  theeq 
poration  as  a  mere  artificial  bvini;.  it  wa>  'jt 
material  that  the  corporators  should  bedtlxoi^ 
of  Cteorgia,  or  who  or  what  they  w  wc 
objection  that  the  Slate  was  a  corporator. w<,>il 
have  been  a&  strong  in  a  State  court  hftTla| 
general  jurisdiction  as  tn  tbe  fedMil  ecmtj 
whose  juri.^diction  is  limited,  ilu-  i'a.se  bt'ir^ 
from  its  nature,  withiu  the  jurisdiction^  Jte  | 
State  can  no  mom  be  aned  hi  a  SlatociiiW 
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ill  ihc  fe»1eral  courts,  and  as  it  could  not  have  I 
jifi-viult'd  in  a  State  court,  so  nt*il  her  could  it  in 
ilif  ftflleral  courLs.    The  answer  is,  the  action 

tbc  jud;rment  are  ajj^ainst  the  corporalion. 
la  j  ilie  cor{x»ration  is  not  the  State,  th(>u;jjh 
the  Stale  may  be  a  raomlwr  of  it.    But  in  tliis 

io  onler  to  give  jurisdiction  to  the  federal 
o-urt.  it  is  necc*ssarv  that  all  the  members  of 
lir  (vrporatiou  should  be  citizens  of  the  Slate, 
tori  the  objec  tion  is.  n(>t  that  one  member  of 
t3e'a)rpontii<>n  is  the  State,  which  cannot  be 
•o-il.  but  that  one  menjlxir  of  the  corporation  j 
fkifli:  the  State  i.«  not  aciti/en  of  the  Slate,  and 
'iarvfore  it  is  not  a  cjuw  in  which  all  ihemem- 
tur*  of  the  cor|>oralion  are  citizens  of  the  State  ! 
ii  uLirh  the  suit  is  brouu'ht,  or  citizens  of  a  j 
ifftn-nt  State  from  the  plaintiff.    There  is 
Ji<tliiag  in  the  character  of  the  defendants  to 
•Ifprire  the  court  of  juristliction.  if  the  court 
;»is«eji*.tl  jurisdiction  indei>endeully  of  thai 

•  atnuier;  hut  then  there  is  nothing  in  their 
f  iin^-ler  to  jjive  juris<liclion.  and  there  is  not, 
i*Ui  Tfit  liink  «f  tht;  UiiiUd  S(,tffX  v.  T/u- 
."WIS']  PUtnt^rit'  *littnk-  »f  ihonjin.  a  ground 
■  ^  jiin*liciion  indeiiendent  of  the  character  of 

defendantii. 

3  A  cili/A-n  of  one  State  cannot  sue  a  cor- 
j>jn;i>n  in  the  Circuit  Couri  of  the  United 
in  another  StJite,  where  one  of  the  ujem- 
JiM  of  the  corporalion  sued  is  another  cor- 
puntioo,  any  of  whose  memlxM-s  are  citizens  of 
kciune  State  with  the  plaintifT. 

u»!»  been  sulhcienllv  shown  that  a  corpora- 
^  not  :i  citizen,  an<I  that  a  suit  brou^lil  by 
-/<  n  of  one  State  apiinst  a  corporation  in 
i.  r  State,  is  not  wilhiti  the  juri«liclion  of 
>^  ■'  .Icral  courts,  unless  all  the  tnembers  of 
Iv  curponttion  are  citizens  of  the  Stale  in 
' '  :j  tlie  suit  is  brouLjhl.  or  at  least  citi/<*ns  of 
rent  State  fnmi  the  plaintiff.    If  »)ne  of 
KinlxT>»  of  the  coriv>ration  sue<l  is  another 
riij.in.  and  you  regard  the  littler  «)nly  as 
••' ri(  ial  being,  then  one  of  the  nK-mlK!i"s  of 
>rporulion  sued  is  not  a  citizen,  and  the 
-    not  a  suit  "between  citizens  of  different 
-  ■   But    if  you  follow  up  the  pr<x;e8s 
ti  was  adopted  in  the  HrHl  instjince,  and 

•  king  beyond  U»e  stockholder  corporalion  to 
»* 'n«n\i<hials  of  w  hom  il  "  is  comi)Osed.  with 

nr«;to  the  question  of  jurisdiction,  regard 
as  Ihtf  real  stoc-k holders,  and  tin?  cor[K>ra- 
'/Illy  aj«  tlio  mmle  and  name  in  which  they 
•-Ueir  shariis,  then  if  they  arc  citizens  of 
..:Irfcnl  State  from  the  pluiiiiiffs,  it  is  a  suit 
<wt.-€ii  citizens  of  ilifferent  'States,  hut  other 
'  b  not.     If  the  sjime  individuals  without 
-  iocorporaied  were  joint  owners  of  the 
nan?^.  and  some  of  them  were  citizens  of 
."^late  with  the  plainlitf,  thcsuit  would 
..V  uol  be  a  suit  "l>etween  citizens  of 
.-it  >!ates."    An«l  if  for  Ihe  purpose  of 
i^-rmimu^    the  jurisdiction,   the  corporate 
aracter  is  uvcrliMjked.  and  only  the  Individ 
u*  am  coo^denMi.  the  Cit<^e  must  lK*tliesume 
d  Ihcj  were  not  incorponited  at  all.  If 
sCDUit  will  not  liM>k  Ix-yond  the  surface  of 
s  f-oaatit  uent  corporation  to  the  character  of 
I  mfmbcni.    the  juri.Miiction  cannot  be  sus- 
ined.    If  il  wdl,  and  should  lind  them  to  l)e  i 
I  cMfaKBf  of  the  Slate  in  which  the  suit  is  i 
.'fit.  wcmjUI  they  not  Ik;  regarde<l  as  tin- 
i>artit«  I'-r  the  purj>osc  of  8ust:\ii)iag  the! 
alidiooV    Then  if  any  of  them  aie  found  I 
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to  l>e  citizens  of  the  same  State  with  the  plaint- 
iff, must  they  not  l>e  etjually  regarded  as  the 
real  parties,  and  so  defeat  the  jurisdiction? 

Sui>pose  that  the  corporation  against  which 
the  action  was  brought  was  found  to  1x3  com- 
pose<i  entirely  of  corporations  (which  is  a  very 
ix)ssible  cii.se),  and  that  all  the  members  of  the 
several  constituent  corjMjrations  were  citizens 
of  the  State  in  which  the  suit  was  brought, 
•would  the  court  refu.se  to  entertain  [*607 
jurisdiction?  Would  it  not  in  such  a  cjuse, 
with  reference  to  the  jurisdiction,  regard  the 
members  of  the  constituent  corporations  as  the 
real  defendants,  and  assume  the  jurisdiction? 
They  would  be  as  truly  the  real  parlies  as  the 
individual  members  of  a  corporalicm  consisting 
of  individuals,  and  In-ing  the  immediate  de- 
fendant; the  corporation  being  only  the  modes 
in  which  they  are  as.sociated,  affecting  very 
materially  the  nature  an«l  extent  of  their  rights 
ami  ohiigations,  the  forms  of  piocetnling,  and 
the  nature  and  «.'.\tent  of  the  remedies  for  or 
again.sl  them,  but  not  al  all  affecting  their  lia- 
bllily  to  the  jurisdiction  of  the  federal  courts. 
For  if  they  did,  then  all  the  men  might  be 
withdrawi)  from  the  jurisdiction  of  the  fe<leral 
courts  by  chartei^?  of  incorporation.  Hut  if  in 
the  ca.se  of  a  corporation,  consisting  entirely  of 
several  corporations,  the  court  would  look  be- 
yond the  (constituent  corporations  to  the  char- 
acter of  their  memljers,  it  must  also  in  the  ciuse 
of  a  corporation,  consisting  in  part  of  individ- 
uals, and  in  i>art  of  another  corporation,  and  if 
any  of  ihe  members  of  the  constituent  corpora- 
tions are  citizens  of  the  siime  Slate  with  the 
plaintiff,  the  jurisdiclion  cannot  la?  suslaineil. 

.f/f.'wrx.  Pttligru  and  [jt^tstie,  for  the  defend- 
ant in  error: 

This  was  an  action  of  covenant  by  T.  W. 
Lel.son.  a  citizen  of  New  York,  against  the  de- 
feiKlanls.  described  Jis  a  corporati(m  consisting 
of  citizens  of  South  Carolina. 

After  a  summons  ami  distringivs,  the  defend 
ants  appeared,  and  pleaded  to  the  jurisdiclion. 
1.  That  Mr.  Baring  ami  Mr.  Rutherford  aire 
inemlK-rs  of  the  company,  and  cili/A'ns  of  North 
Carolina.  2.  That  the  Slate  of  S<juth  Carolina 
is  a  iiKinljer  of  the  company.  3.  That  the 
Bank  of  Charleston.  South  Carolina,  is  a  mem 
her  of  tin;  company  ;  and  that  Edmund  Laffan. 
a  shareholder  in  .said  bank,  is  a  citizen  of  New 
York.  4.  That  the  South  Carolina  Insurance 
and  Trust  Company  is  a  meml)er  of  the  com- 
pany that  is  sued;  and  that  Samuel  Dickson,  a 
.shareholder  in  the  South  Carolina  Insurance 
and  Trust  Company,  is  a  citizen  of  >i'ew 
York. 

The  plaintiff  IhIow  demurred  to  the  plea, 
and  the  court  sustained  the  demurrer.  The  de- 
fendants then  plea(l»;d  to  the  action,  and  a  ver- 
dict w:is  had  against  them,  judgment  entered 
upon  the  demurrer  and  verdict.  To  reverse  the 
judgment,  this  writ  of  error  is  pr(»secuted. 

1.  The  first  objection  assumes  that  all  the 
defendants  must  U'longtoone  State.  But  there 
is  no  sui  li  rule.  According  to  Ihe  auUu»rities, 
*it  is  sullicieiil  that  all  the  members  of  [*o08 
the  corjjoratinn  that  is  sued  are  citizens  of  some 
Slate;,  other  lhan  that  of  which  the  plaintiff  is  a 
citizen.  ( T/u  Ctim/fcrhtnd  Bunk  v.  WilUit,  3  Sum. , 
:{7:V)  Il  may,  perhaps,  be  <|Uestionabh'.  wheth- 
er the  citizenship  of  any  but  the  persons  who 
have  the  government  of  the  corporation  should 
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lie inquii'ed  into.  In  Card's  v.  Sfrii>rhn'4(/r  {?, 
Cro.,  267)  it  was  settled,  that  eucu  distiuct  Id- 
terest  must  be  represented  by  {>er8on8,  all  of 
v.  liiirn  :iTi'  entitled  h)  sue  or  be  sued  in  the  fed- 
(:rut  coui'Us.  But  this  leaves  opcu  the  question, 
whether  all  the  private  memheni  of  a  corpora- 
tion :irL'  properly  the  prr=nn<!  by  whom  ii  tiis- 
linci  interest  is  represented,  when  the  corpora- 
tion sues,  or  is  sued.   The  interest  of  the  cor* 

p(ir:ilii)n  is,  in  fart,  represented  by  tlie  oflh.ia! 
lacmbcra  of  the  company.  The  real  plaintiils 
are  those  wlio  have  the  right  to  sue.  and  the 
defendants  those  who  mny  be  compelled  to 
plead.  But  a  private  member  of  the  company 
has  no  power  to  sue,  nor  to  prevent  a  suit  in 
the  nmxw  of  the  company;  nor  ran  his  admis- 
sions be  given  in  evidence,  as  hi  the  case  of  a 
plaintiff.  (Oreenleaf  on  Ev..  883.)  And  when 
the  corponition  is  »;nrd  there  is  the  Siirae  want 
of  privily  bcuvteu  ii  private  member  and  the 
party  to  the  record.  He  cannot  be  suinmouird 
or  ihstrained  to  answer  to  a  demand  against  tlie 
corpt^ration,  or  to  nny  rule  or  order  connected 
with  the  cause.  "  Where  a  corporation  is  im 
pleaded,  the  sheriff  uuinot  distrain  a  private 
man,"  (Bro.  Ab.  Trespass,  135.)  For  a  iluly 
or  charge  on  a  corporation,  ever}'  particular 
member  is  not  liable,  but  process  ought  to  i^o  in 
their  public  capacity."  (V^ent.,  351.)  In  prut 
tice,  a  Miininons  goes  in  tlie  lirsi  instance,  and  is 
served  on  the  head  of  thecomimny,  and  in  case 
of  refusal,  a  distress  itBues  against  the  com- 
juiin  's  }X(kk1s,  &c.,  to  eoiii[)el  an  appearance 
(Tidd.  Prac.,  115),  but  no  appearance  could 
be  enforced  fay  any  proceedings  against  a  partic 
ular  member.  Now,  it  is  dilticull  to  (  onc  ei  ve  of 
a  defen<Iant,  without  some  procetis  to  compel 
him  to  appear;  but  tf  that  be  essentia!  to  the 
rharacti-r  of  u  defendant,  tin'  private  member 
of  a  corporation  is  excluded.  If  every  member 
of  the  corporation  has  a  ri|^ht  to  be  heard  a*  a 
party  objecting  to  the  jurisdiction,  it  must  be 
competent  to  tJie  plaintitT  to  treat  any  member 
of  the  company  tis  a  defendant  throughout. 
But  a  corporation  in  South  C'arolina  cannot  Ite 
suetl  in  North  Carolina  by  proceeding  against 
a  private  member  domiciled  there.  It  seems  a 
gotecisin  to  h(jid  that  the  plainlilT  cannot  ]iro- 
ceed  in  tiie  federal  court  against  the  corpora- 
tion, because  A  is  a  defendant;  and  yet  that  A 
canuoi  !«' sued  for  the  same  cause  of  a<rJion 
50l>*j  anywhere,  or  in  any  court.  It  is  *as 
much  as  to  say  that  A  is  a  defendant,  and  no  de- 
fendant—a party,  and  not  a  party — at  one  and 
the  siimc  time.  The  result  of  the.s<*  eousideraiious 
is,  that  in  suiLs  by  or  againxi  a  corporation  the 
relation  of  the  otiicial  memlKTs  to  the  rest  of  the 
compuuy  is  not  that  of  pjirlners,  but  of  trustee 
and  MJiiui'fjue  tru,'it.  If  this  Ixi  admitted,  there  is 
an  enil  of  the  matter,  for  nothing  i"  tnoru  fa- 
njiliar  than  the  difference  between  an  interest 
in  the  suit,  and  the  chanicter  of  a  party  to  the 
record.  There  is  no  rule  of  |)Ieading,  or  of  evi- 
dence, that  will  apply  to  a  particular  mendter 
of  a  corpomtion  as  a  party  to  the  rec(»rd;  he 
cannot.be  called  on  to  answer,  or  lo  accept  no- 
lice;  hisrcle:isc  would  not  alfect  the  action; his 
admlHHions  are  not  evidence;  and.  in  fact,  he 
never  was  taken  notice  of  as  a  party,  except  to 
defeat  the  jurisdiction  in  this  court.  It  uiay 
Well  Ih!  questioned  wln  tlier  siieh  au  anomaly 
cuu  be  rvconcikU  with  lcj$al  principles. 
Nor  does  ibia  reasoniDg  militato  against  the 
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deci-^ion  of  Tfif  PuiiiV  v.  T>'  n>ii/.r(T)  Crancli,  61), 
which  is  admitted  to  be  the  leading  case.  It. 
was  necessary  in  tliat  case  to  look  beyond  the 
corporate  iharaeler  to  see  who  were  the  p<>r. 
sous  that  were  suiug  in  the  corporate  nauuv 
The  court  decided  that  tbey  would  take  notice 
of  the  individuids  who  corniMisfHl  the  corjH^ni- 
tioD.  But  Ibis  rule  is  f^atistied  if  the  court  us- 
oertains  that  the  individuals  who  effectually; 
rf  ]ires.'nf  the  cfimpnny  are  amen:. bio  to  the  ju* 
risdiction.  There  are  other  in.Nlaiu  t.N  iu  which 
ittiaslKH  n  necessary  to  look  beyond  the  corpo- 
rate name  fi-r  tlie  real  aelfin--;  but  in  .^^m  h  ca.«<-A,' 
the  ollicial  members  only  have  Ix-en  cousidend. 
AVe  have  the  beuedt  of  precedents  here.  The 
residence  of  a  roqmmtinn  can  oidy  be  ofO  T- 
tained  by  reference  to  the  natural  persons  com- 
POSiul;  if.  Just  as  the  court  will  inquire  w];o 
sue  in  the  corporate  name,  to  ascertain  whtih- 
er  they  are  citizens;  the  sanjc  question  is  ^mK" 
tinii  s  a<ki  d  to  a'icerlain  where  Uicy  live,  iji't 
v.  Onrdcn.Cow..  85  )  But  It  is  to  tb*  oflkial, 
not  to  the  private  meml)crs,  that  Ihe  <  ourt  re- 
fers in  such  a  r  ase,  to  determine  the  ocx?u|>ancy 
or  residence  of  the  corporation.  It  is  held  to  re- 
side where  its  principal  ofHcc  is.  {[{unk  v. 
Mackenzie,  2  Brock. ,  3U3.)  And  so  in  the  grant 
of  administration  wlicre  the  quof^tion  of  tnn.n 
notabUia  occurs;  a  share  in  a  comp^my  that  e.t< 
lends  to  l>oth  i)rovince.M,  is  consi<leretl  aiiscls  in 
thai  provinou  where  the  otllce  of  the  comjiany 
is  situated.  (Smith  v.  Stnfl'ord,  2  Wil.  Chan, 
Hep,,  106.)  Til  ere  can  br  no  ri'a,>on  for  mak' 
ing  a  diiference  between  retiidcuce  and  ciUzeO' 
ship.  If  the  condition  of  theoflkial  m^slbmi 
is  decisive  of  the  (jih  stion  of  domicile  it  ia 
equally  so  of  citixeuship. 

*A  corporation  is  Imt  a  State  in  min-  [*S1Q 
iature;  but  in  political  societies,  the  person.*  ia 
whom  the  pow^ers  of  government  are  vesied, 
are  everywhere  considered  trustees  for  the  re*l 
of  the  romniunit y.  Public  acts  aredtuu-  in  tut 
name  of  the  whole  community,  and  all  am 
bound  by  them;  but  the  real  authors  of  them 
are  the  persons  who  have  the  admtni^truti  n 
nor  are  such  acts  referred  personally  to  aiuyUxhi 
else.  In  public  questions,  the  demand  Is  made 
nn  the  government;  and  in  private  Oiiusos.  tin 
siiine  cojirse  is  purt^ued,  when  the  injun^  part^ 
bits  any  judi<Mal  redress.  The  Supreme  Courl 
has  jtirisdielion  between  the  States  of  the  con 
le<lerucy,  and  before  the  lUh  amendnieni  Lhi. 
Stales  were  liable  to  be  swd  as  corporatjont. 
Hut  tlioimli  thecorpornte  interests  of  the  w1j*.'1< 
cuiimmnii^  ui  e  at  slake  iu  su<"h  a  coot  rover  - v'l 
agreeably  lo  the  principles  of  i>ro<-*'duiie, 
no  notice  is  ta'u  n  of  any  person  as  defendant, 
but  those  wh.)  l.iive  the  right  to  exercise  ilu 
powers  of  government.  In  the  English  courts, 
when  a  foreign  Slate  is  the  suitor,  the  heatl  «'l 
the  State  is  the  only  peii-on  that  is  reoogui/xx 
as  the  plainlitt'.  {'I'he  CoIuiw'hiih  Qor<rH$hfen\ 
V.  Roth»chUd,  1  Sim.,  94.)  Every  analogy  e«0) 
llrms  the  conclusion  lUut  the  parties  wi»o  jin 
investeil  with  I  he  corporate  powers,  ns  govern 
ors  of  the  company  are  trustees;  antl  in' leg^' 
procedure  should  be  treated  so  thr«»ugbout. 

The  cjise  of  huolon  v.  Wmxi  (12  Mod.,  609 
is  the  authority  whicli  the  court  followed,  ir 
7'At»  fiank  v.  UtteavJt,  taking  notice  of  ihe  nut 
ural  persons  who  sue  in  the  corixirate  n.-une 
But  that  case  is  a  sixiking  illustration  of  ib^ 
distinction  contended  for,  between  the  o^ciit, 
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.viii  the  privalc  mcmlKTS  of  the  corjioralion,  as 
j»srtj«  t*fore  the  court  in  their  natural  por- 
um^.    W<xkI  was  snod  in  the  Mayor's  Court  by 
•bp  mayor  and  commonalty  of  London;  and 
tl»e  judgment  was  reversed  for  error,  because 
ibp  mayor  was  both  judije  and  plaintiff.  It  was 
not  an  answer  to  the  objection,  that  he  was 
pbinliff  in  his  corporate  character,  and  judge 
ai  bis  natural  penwm,  for  it  was  the  same  inni- 
ridual.    But  if  the  cause  had  been  tried  in  the 
I  ummon  Pleas.  Iwforc  a  judge  who  was  a  free 
aun.  and  thf  refore  one  of  the  commonalty  of 
L-tudoD,  the  objection  would  not  have  applied. 
The  argument  for  reversing  the  judgment 
jcaia^t  WikmI  is  conflne<l  to  the  incongruity  of 
the  mayor  bein^  plaintiff  in  the  wime  case  in 
whicb  he  w.'w  judge.  But  no  objection  is  made  to 
iht'sklennen  who  were  a  constituent  part  of  his 
nrmrt,  althouirh  they  must  have  l)een  inchidcil 
m  the  general  designation  of  the  commonalty. 
.Slits  in  the  name  of  the  |)eople  of  the  Slate  are 
tried  before  a  judge  who  is  one  of  the  same 
511*]  'people,  and  no  one  imagines  that  he 
t»  U>th  party  an«l  judge.  And  so  suits  in  which 
lb*  cJt)-  is  a  party  are  without  any  incongruity 
:rird  liefore  a  citizen. 

Tlic  distinction  l)etween  the  official  and  the 
f'rirate  members  of  the  corporation  correspond- 
ing exactly  with  that  of  trustee  and  r^^Ai^// 7 

U  foiindiHi  on  the  plainest  principles;  and 
bt*  never  lieen  overlooked  in  any  case,  but  in 
lilt  of  the  juri."^licti*m  of  this  court.  Yet  there  is 
o«i  rtrfl>on  why  this  case  should  Ik; an  exception, 
'hi  the  contrary, every  re,i»)n  in  favor  of  the  ju 
riviirtion  ai>phes  with  great  force  to  a  controver- 
*T  l»rtween  a  stninger  and  a  large  corporation. 
In  legal  reji.'«on,  the  president  and  directors  are 
lru>a««t  for  the  company;  and  m  point  of  fact, 
the  contest  is  l>etween  the  plaintiff  and  the 
who  have  the  government  of  the  com- 
"  S4)  falls  wiliiin  Ihe  letler  tis  well  as 
of  the  .Judiciary  .Vet;  as  a  suit  Uitween 
of  the  State  in  which  the  action  is 
It  and  a  citizen  of  another  State. 
"«nrp»>ratit)n  has  nf»l  the  ipialities  of  a  jier- 
il  it  acts  by  the  agency  of  natural  per 
pDcv  i  the  act-s  which  they  do  in  the  e.xecu- 
Isoi^f  the  corporate  powers  are  strictly  their 
penonal  a<  t>.  The  brintfins  or  defending  of  a 
■f  in  the  eor|H>r:ile  name  is  the  act  of  the  olli- 
memfiers  in  their  natural  jK-rsous;  but  is  not 
iIk  prmmal  act  of  their  ccmstituenls.  The 

rrate  mem  tiers  of  the  company  are  concerned 
Ihe  suit  in  their  corporate  character  men'ly, 
Md  the  only  persons  havin<:^  any  i>ersonal  r<*la 
'  •  •  >  r?i«' 81111  are  the  otllctal  memlM^rs.  The 
.  mliCTii  cannot  be  called  iwrlies  to  the 
• ;    :  ition  without  confounding  the 
:n iioii   i«  iu«"en  thi'  natural  and  c!or[>orate 
:  trier.   In  their  cor[)omle  character  they  are 
MMties:  but  as  persons  or  citizens  they  have 
't.tntr  ni<«n'  u,  ilo  with  the  suit  than  a  privati' 
'  ii  1  I  ^       prosecution.    When,  there- 
*H  ii  tJie  jurisdiction,  it  is  allegeil  that 

»"  .  li  u  persi>n,  a  private  meml>er  of  the 

ri,  is  a  parly  to  the  suit,  the  alleg>ui(m 
»  utuiiiKS  occumte  in  reason  nor  true  in  fact, 
r*-'-  '^rtvnte  pentons  are  represented  by  the  cor 
me.  not  an  person.H,  btit  as  u  faculty. 
~  who  have  any  inclividualiiy 
<  name,  or  can  l)e  calknl  jK-rsons 
I ><■  official  memliers. 
'  aiviug,  however,  this  disctiasion,  which  is 


not  e8.scntial  to  thepasc,  the  objection  that  two 
of  the  meinlwra  of  the  corporation  are  citizens 
of  North  Carolina,  cannot  avail.  There  is 
nothing  in  the  constitution  or  in  the  act  of  Con- 
gress wiiich  re(iuires  that  all  the  defendants  must 
*be  citizens  of  the  State  in  which  the  [*ol2 
action  is  brought.  The  Act  of  18:}8  (0  Laws 
United  States,  699 )  sijcms  to  be  only  declara- 
tory. By  the  Const ittition,  the  jurisdiction 
of  the  federal  courts  extends  to  ca.ses  generally 
between  citizens  of  different  States.  The  Ju- 
diciary Act  confers  jurisdiction  on  the  C'irctiit 
Court  in  narrower  terms,  between  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citizen 
of  another  State.  But  when  the  parties  to  the 
C(mtract  reside  in  diffen>nt  States,  the  party 
who  is  sued  cannot  plead  the  nonjoinder  of  the 
party  who  is  out  of  the  jurisdiction.  The  pro- 
vim  in  the  11th  section  exempts  pcrsotis  from 
l)eingarrej5ted  in  one  district  for  trial  in  another, 
antl  from  any  process  to  compel  appearance  iu 
any  other  than  thai  in  which  the  party  is  found. 
But  the  defendant  may  waive  this  exemption, 
and  if  he  voluntarily  appears  to  a  suit  pmperly 
brought  against  his  co-defendant,  ami  which 
might  have  been  properly  brought  against  him 
in  Ins  district,  it  is  no  error.  {Gnirie  v.  Pttlmer, 
8  Wheat.,  <I99.) 

No  att<'m|)t  has  l)een  made  to  arrest  Mr.  Bar- 
ing or  Mr.  Kutherfoni.  in  the  district  oT  North 
Carolina,  for  trial  in  this  district.  Nor  has 
an}'  attempt  been  made  to  bring  a  suit  against 
either  of  tlie  defendants  in  any  ilistrict  in  whii  h 
they  were  not  found.  The  original  proceas  was 
directeil  to  the  .Marshal  of  South  Carolina,  and 
executed  in  his  district.  If  the  members  who 
are  allegwl  to  be  citizx'ns  of  North  Carolina  are 
before  the  court,  they  have  either  apjK'ared 
voluntarily  or  they  have  Ixen  found  in  South 
Carolina.  If  the  plea  is  considen-d  the  plea  of 
the  absentci's,  it  contradicts  itself;  they  cannot 
appear  and  object  to  appear.  If  they  have  been 
found  in  South  Carolina,  they  arc  rightly-  sua- 
ble there  with  co  defendants  who  are  citizens 
of  that  State,  by  Ihe  plaintiff,  a  citi/.<'n  of  New 
York.  If  the}' have  not  Ixen  found  in  South 
Carolina,  how  can  they  allege  that  they  are 
parlies?  But  if  the  plea  to  Ihe  juristliction  lie 
considerecl  lus  the  plea  of  the  other  members 
ohjecting  tiiat  they  eannoi  Ik-  ^<iicd  withmil 
joining  persons  who  ;ire  inhabitants  of  North 
Carolina,  the  answer  is  thai  they  are  joined, 
.Ml  the  members  of  the  company  in  their  cor- 
IX)rate  charaeler  >ire  residents  at  Charleston; 
anil  for  any  cause  of  action  which  concerns  Ihe 
coi|>oralion,  lliey  cannol  be  sued  anywhere 
cIm'.  a  defendant  who  Is  arrested  in  one  dis- 
Iriet  for  trial  in  another,  may  waive  his  privi- 
lege; and  if  he  apjuar  to  the  suit  he  cannot 
(jbject  to  the  jurisdiction.  But  in  a  suit  against 
a  cori"»oration.  iIk;  defendants  are  not  liable  to 
Ik;  sued  anywhere  except  in  the  district  in  which 
the  corporatiim  can  be  compelled  to  appear. 
By  iHToming  memlKTs  of  the  company  they 
have  submitted  genendly  l<t  the  jurisdiction ;  by 
*apjx*aring  to  Ihe  writ  Ihey  have  sub  [*5  1 
milled  to  ihe  juris<liction  in  this  particular  case; 
and  the  plea  to  the  jurisdiction  is  doubly  irreg- 
ular. 

3.  The  sccon«l  object  ion  is  conclusively  an- 
8were<l  by  Tht  Hunk  of  tlw  Unikd  Stnd  H  v.  The 
Planters  liauk  (9  Wheat.,  904).  It  is,  how- 
ever, argued  that  the  decision  in  that  case  de 
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pcndctl  on  tlic  f  liar'rr  of  tlio  liMiik  authorizin^r  !  bo<ly  politic  is  made  up.  The  proiK-rtx'  in  tli' 
the  said  baok  tosuu  in  the  federal  court.    Bui  shares  is  u  dillcrent  maikr.    The  stock  of  the 


the  Judiciary  Act  authorizes  the  plaintlif  to 

Kiie  the  citizens  of  South  Carolina  in  tin-  federal 
cuurt.  The  baok  cltHrler  did  not  authorize  the 
bank  to  sue  a  State,  nor  doe»  the  law  authorise 


company  may  be  appropriated  to  objc»cta  aat- 

mate  or  iiuiiiiinjiU'.  A  slave,  an  nlien.  an  eneruy. 
or  even  a  dead  nmu,  might  be  a  shareholder; or 
the  sharea  anight  be  dcffioaled  to  the  repairs  ot 


the  plaintiff  to  sue  a  Stale;  but  the  State,  by  u  Ikui.sc,  lo  the  improvement  of  land,  or  to  the 
becouiiug  a  parly  to  a  company,  whether  coi-  ui^  uf  perttonii  uuboru.  But  it  would  be  » 
porate  or  not,  does  not  exempt  the  company  I  frivoloas  objection  to  a  suit  agaioHt  the  cor 


from  suit :  and  so  tin-  ra';e<;  of  the  pliiinlifT,  anu 
of  jyo-  Jiiuikoj  fhe  ri.ikdStai*.-  v.  The  PUukia 
Bank,  are  idiMilieal  in  principle. 

:}  The  third  objf  (  iimh  resolves  itself  into  the 
quehliun  whether  Mr.  LalTan  is  a  defenduul  in 
this  suit;  or,  in  other  words,  a  memtx  r  ol  the 
Louisville,  Cincinnati  and  Charlcj^fdii  llailroad 
Conipany.  The  negative  Is  so  evident  thai  it 
in  difficult  to  illustrate  what  is  so  clear.  If  he 
wfi'j  a  memfx-r  he  would  be  entitled  to  the  same 
privikjies.  w  Uh  other  members;  but  he  is  in  fact 
incapable  of  doing  any  act  which  il  requires  a 
member  of  the  eomp'iny  to  do.  lie  may  vote 
in  the  choice  of  an  ui^eul  or  pr^xy  lo  represent 
the  Bank  of  Charleston  in  the  charter  meetings 
of  llift  company.  Bui  to  call  him  a  member  of 
the  company  is  to  overlook  the  distinction 
between  the  representative  and  the  constituenl. 
It  is  not  the  charter  of  the  company  but  that  of 
the  bank,  under  which  he  acts  when  he  votes 
for  an  jigent  of  the  bank.  If  his  riijht  lo  vote 
for  an  agent  or  proxy  w  ere  contested,  it  is  tu 
the  charter  of  the  bank,  and  to  that  alone,  that 
he  must  It  fei  for  his  authority. 

Again,  if  he  was  a  member  of  the  company 
lie  would  be  liable  to  the  same  btirdens  as  the 
rest  of  tlie  company;  but  be  enlinly  exenipl 
from  their  oblijgtious  aud  bouud  by  uoue  of 
their  by  laws.  They  could  not  expel  him  or 
forfeit  his  stock.  It  Is  (rue  that  lie  lias  an  in- 
terest, though  a  remote  oue,  in  the  compaay. 
It  is  an  interest  of  the  same  kind  as  that  which 
creililors  tir  legatees  have  ni  Iho  le'-tator's  iissets. 


poralion  that  some  of  its  shares  l>eIoii«;od  to  ni*~  I 
iiody.  W  heu  slmrea  io  one  corporation  are  \ 
heltl  by  another  corporation,  they  belong  to  the  ' 
LTDveniment  of  the  corporation  whieh  is  thf  [ 
.shareholder,  as  trustee  for  the  corporate  u.«es.  ; 
In  fact.  Ibe  Bank  of  (  liai lesion  would  have! 
be(  n  iiirrimpetenl  lo  make  (he  contract  nn  wliich  ; 
tile  acliou  ui  this  ease  is  loundcd:  and  if  this! 
could  l>e  regarded  lusan  action  againHt  tin-  bank, ; 
it  miiiht  hiive  been  resisted  as  founded  on  an ; 
illejj^ai  t:oiiiraet.  ! 

4.  The  fourth  objection  is  the  same  prect<<-ly , 
]is  the  third,  and  must  be  overruled  for  the 
same  reasons. 

Mr.  Legari,  then  Attorney  General,  on  tb«^ 
same  side :  • 

The  argument  of  Mr.  Pffufru,  for  the  de 
fendant  in  error,  contains  such  a  clear  and  ab)*' 
exposition  of  the  question  arising  under  the! 
dennirrer,  that  1  will  subnui  it  to  the  court,  hyi 
way  of  an  opening,  and  cast  my  n  in  thei 
ffirm  of  a  reply  to  Mr,  Magjfck'*  for  the  plainl- 
iflfs. 

Bui  I  will,  in  the  Ilrsl  place,  barely  recall  to: 
the  tx>colk'Ctiuu  of  the  *courl,  thai  thiK  {*^15 
is  :in  action  brought  by  a  citizen  of  New  York 
ajjamst  a  cor|)or»uion  chart  en  <1  by  the  Htaie  of 
i^^uib  Carolina,  having  its  priociuai.  if  nut  only, 
office  in  Ol>arl«8(on,  conducted  by  a  president; 
and  dir(  <  tors  who  are  all  citi/,en'<  and  njiddents 
of  the  latter  State,  and  comjpoiied  of  stock- 
holders, among  whom,  two  only  are  so  much  as 
surmised  to  be  absent  from  the  Slate  (but  ueitl..  r 


or  a  c€«tui  giu  lru4tl  m  the  trust  estalc.  But .  of  thc^sc  rcbideut  in  New  York);  and  a  third  is 
such  on  interest,  though  immediate  and  direct.  1  anollier  corporation,  in  all  respects  exclusivetv 

would  not  make  him  a  parly  to  the  suit  in  which  an  institution — a  creature  of  the  law  of  South 
the  hubjeet  was  conte«led  by  the  executor  or  |  Carolina,  ideulitied  with  it  even  iu  name— via^ :: 
trustee.  {GhappeddaiM  v.lMeheneau,^  Cranch.  |  the  Bank  of  Charleston. 

306.)  "  11  may  \x'  laid  down  n'^  a  rule  wifliout  '  If  this  wmrl  has  not  jur>.idiclion  to  prc  t* .  t 
e.xcepticm.  that  when  jurindiction  depen«i^  on  the  righu  of  a  citizen  of  New  York,  whose 
tlie  party,  il  is  the  party  named  on  Iheivcord."  |  whole  fortune— the  fruit  of  his  labor — ^is  in-' 
i514*l  (  .V'i'h'(i2o*v.  Th>  (ii^rrruor  uf  Gcortji4i,  j 
1  Peters,  110.)    Mr.  Laflfun.  then,  is  not  a  de- 


volved in  :\  rontrovcrsy  with  a  trading  cnru- 
pany.thus  created, Uuis  i  uHij>osed,lhu»  situated,; 
under  thai  article  of  the  Con.stitution  of  the 
Unitcil  Slates  which  gives  to  tin  federfi!  rourt't 
cof^uizance  of  '•coulroversies  between  citi/ent^ 
of  dilTereni  States,"  everybody  will  adndt  that 
tlu  re  is  somewhere  a  groat  eliasni  in  our  la'XM, 
and  a  S4a  ious  grievance  iu  our  pnulice. 

But  I  am  bold  to  lUSHert  that  the  parados 


fendant,  and  the  third  objection  fails. 

Hut  it  is  sjiid  tliat  the  Bank  of  Clinrleston  is 
a  defendant  in  its  corporate  charaeii  r,  and  thai 
against  a  corporation  a.s  such,  ilie  f  ederal  court 
has  no  jurixlii  tif*n.  In  answer,  it  is  sufllcient 
lo  feuy  ihul  ll«e  cunrl  has  jurisdiLliou,  because 
all  the  persons  wlio  are  sued  are  citizens  of  | 

South  Carolina.  The  niendiers  of  the  company  which  1  have  just  stated  does  not  exist  in  our 

must  be  understood  lo  be  persons.  Ills  enough  jurisprudence.    All  will  aUaiil  ihnt  the  burdi-u 

that  against  the  personssued  the  court  has  juris  of  proof  is  upon  him  who  aftlrms  the  tiatisUnica 

diction.    There  is  no  such  thing  as  the  com  of  such  a  slate  of  the  law.    In  an  age  when, 

munication  of  an  innnunity  from  justice.    It  more  than  ever,  and  in  a  country  where,  \\vy>*t 

would  have  been  competent  for  the  Legislature  of  all,  from  obvious  pef^oHariUos  of  jxisiiioa 

of  South  Carolina  to  exempt  the  Bank  of  and  of  ix)lilv,  the  spirit  of  association  goes  hand 

Charleston  from  the  ordinary  jurisdiction.  Bui  in  hand  with  that  of  commerce;  and  all  gn-.it 

the  privilege  would  not  have  extended  to  every  enterprises,  without  exception,  throughout  the 

jomt  stock  company  in  which  ihe  bank  ndght  wluilee.xleulof Ihisvastconfcderacy.arecarried 

become  a  shareholder.     A  corporation,  as  a  on  by  incorporated  companies,  lotral  in  nothiuc 

mere  faculty  or  legal  entity,  cannot  be  a  mem  but  their  name  aud  origin,  il  will  be  admitUsi 

ber  of  an  incoriM)raled  company,  for  by  mem-  to  l)e,  a  priori,  a  most  improbable  proposition, 

bers  is  meant  the  natural  persons  of  whom  the  that  m  any  courts,  under  any  circumstancvss 

§60  BoWABD 


Digitized  by  Google 


m 


Thb  LounviLU.  CracmMATi  A  CBABLBBVOir  R.  R.  Cfo.  Lbtsov. 


515 


n  any  cause  In  which  mere  voluntary  partner- 
'Lips  wiMild  have  a  remedy,  all  redress  is  denied 
I '  i  company,  becauHC  it  is  clolhal  by  law  in 
tiio:»ilribulesof  a  partnersliip  expressly  adapted, 
I'V  i  pec-uliar  organization,  to  the  most  impur- 
uot  ends.  This  is  putting  the  case  in  the  least 
idveaturou8  manner;  for,  in  truth,  in  the  eye 
rfihe  law,  a  corponition,  while  it  is  a  partner- 
^ip  for  «U  the  good  purposes  of  such  a  com- 
l*ar,  differs  from  it  in  this,  that  its  business 
run  be  transacted,  and  it«  existence  perpetuated. 
T.ilimi  the  complexity  and  embarrassmenta  of 


able,  by  the  express  words  of  the  act,  and  the 
judgment  btads  tbem  as  parties;  if  they  do  not 
appear,  they  are  not  parties  to  the  jud^ent, 
as  they  are  not  parties  in  interest,  and  it  will 
*bc  time  enough  to  plead  their  absence  [*5 1 7 
(if  such  a  plea  be  possible  in  our  law)  when 
any  suit  sliall  bo  prosecuted  against  them  per- 
sonally on  the  strength  of  the  judgment  in  this 
case.  But  how  can  their  appearance  or  non- 
ap|)earancc  affect  the  question  of  jurisdiction, 


which  depends,  even  in  the  case  of  necessary 

Earties.  on  the  fact  of  citizenship?  Who  ever 
eard  before  that  the  voluntarv  ap|)eanince  of 
fui-nt  to  a  chantre  of  individual  nieruhers  in  a  a  citizen  of  a  State  sjives  jurisdfetion  to  the  fed- 
Brre  voluntary  concern.  (Bell's  Comm. ;  AtUey  eral  courts,  in  a  case  in  which  that  jurisdiction 
▼  WkUt»Htpb  (htiijMtny.  17  Yes.,  328.)  It  is  a  |  depends,  not  on  the  character  of  the  cause,  or 
:tl  unit — a  di<«ttnct  and  well  defined  perstni  -  tlie  state  of  the  plendinirs.  or  the  service  of 
aiiQortal;  unchangeable;  capable,  as  such,  of  1  process — still  less  the  will  of  an  individual — 
516*]  taking,  holding,  conveying,  *admin- 1  bat  simply  on  the  fact  of  citizenship  or  no  dtl* 
■"t-rin):.  and  dt  f.  ndini;  iirojHTty ;  known  to  the  '  zenship,  or.  a.s  it  is  conininiily  r\prcs«ie<l,  00 


ikw  by  its  corjxjrale  name  oidy;  sjicakiu^  (for 
mily  and  strictly)  its  will  unl^  by  its  seat;  ap- 

1  nring  in  the  courts  only  by  its  attorney,  with 
iw^irrant  under  seal;  represented  only  by  its 
it^Tularlv  ooostitoted  trustees  or  managers— 

■Jie  feOif«t-».  so  to  s|H'ak,  to  its  uses;  and  havin^r  ^ 
^itrifoui  atatult  in  jiidkut  in  this  representative 


the  character  of  the  piirlies — that  is,  on  a  dia* 
tinct  and  ascertained  civil  §Mu»  in  the  parties. 

But  this  is  putting  the  ease  much  t(X>  favor- 
ably for  the  plaintiffs  in  error.  It  is  admitting 
Baring  and  Rutherford  to  be  necessary  porliea; 

tlial  is,  parlies  havini^  i!  lejjal  capacitj'  to  rep- 
resi!ni  the  iulerest.H  in  controversy,  and  iudis- 


il'icity,  and  by  this  name,  and  none  other,  jpeusableto  an  atijudication  on  the  subject  of 

rcforr-,  Hs  I  shall  eont*'nd.  it  ouujlit  to  be  |  those  interests.  Tliis.  liowever,  is  not  the  fact. 
^  embiirrasweii  ui  the  judicial  pur^^uit  of  its  Tiiese  gent lenieu,  even  c<uisidered  Jis  partners, 
n^Ms  than  an  unincorporated  company;  but  were  dormant  partners,  not  known  in  the 


"•iiv  that  it  is  liable  to  the  same  and  no  ^rrealer 
ii-Ailrjintages,  the  question  is  whellier,  in  the 
;ireaent  state  of  the  law,  it  would  Ijc  any  an- 
»*erto  the  demand  of  the  defendant  in  error 
•  x  jostice  in  a  federal  court — the  Circuit  Court 
^ifoouth  Carolina — against  a  partnership  with 
ibolBGe  in  Charleston,  and  carrying  on  its  busi- 
»*  there,  as  the  domicile  of  the  <;ompany. 
Uut  one  of  thoe^  interested  in  it,  as  a  dormant 
psitner,  for  so  a  mere  sto^-kliolder  is.  or  even  as 
an  open  and  proclaimed  partner,  resito  in  a 
UiinJ  Slate,  neither  that  of  the  plaintiff  nor  of 
Uie  defendiint. 
If  the  Act  of  1889  waa  not  made  to  prevent 
!  V  pi>»iibiHty  of  such  a  denial  of  JuaUce,  what 
i>  It  good  for? 

ImI  act  dispenses  with  the  appearance,  in  a 
''iit.  of  a  party  cnnfesst.dly  necessiiry,  at  com- 
»xi  law.  to  a  complete  reprcscnlutiou  of  all 
il»  intefcata  in  controversy.  It  ordtlna,  that 
'bfTi  there  sliall  Ix-  srvcral  defendants,  any 
■me  or  more  of  whom  shall  not  be  found  within 
adiMct.  or  be  inhabitants  of  It,  or  shall  not 
•'  luntarily  aj'pe'ar.  the  <  (nirt  may  jMoceed  to 
cjudicatioD  U^wcen  the  parties  properly  be- 
fore fiv  and  the  nonjoinder  shall  not  be  plead- 

iWe  in  ab.-\fement. 

Admit,  therefore,  that  liiiring  and  liuther- 
Bad.  members  of  this  partnership  or  company. 

!rih:i''it.ints  of  North  Carolina,  who  do  not 
i^ooae  tu  appear,  and  have  cot  been  f<i\ind  in 
CliariMtnn;  and  admit,  further  (what  is  not  the 
l*rt).  that  tbey  are  nece.s'':iry  parties  as  defend 
iaii^--I  say.  put  a^ide  the  corporation,  which 
MMtinijrllieir  legal  interests,  and  makes 
^ypearance  in  person  a  legjd  imix)ssil)ility. 
«ad  rioiattng  every  princi))le  of  pleading  ami 
prart  iiv  known  in  an  English  court — admit  them 
lob*:  full  open, and  avoweil  copartners.andcom- 
peteul  co-»uitoi«.  of  the  defendants  l>elow — yet 
liieir  q^pcarance  to  this  suit  is  dlsix-nscd  with. 
\l  tbcf  appear.  Um  joiiKilctioii  is  unqueation- 


transjiftion;  never  heard  of  by  the  plaintilT  be- 
low; no  parties  (except  by  legal  distant  conse- 
quence) to  the  covenant  he  sues  upon;  and, 
therefore,  laying  the  charter  and  the  metaphys* 
ical  being  of  the  corporation  out  of  the  case 
for  the  present,  and  in  considering  them  as 
members  of  a  mere  voluntary  partnership,  it  is 
not  true  that  they  could  have  come  in  and  pleaded 
at  all  to  the  declaration ;  still  less  that  the  presi- 
dent and  directors,  who  did  contract  and  cove- 
nant with  the  plaintiff  below,  would  be  allowed 
to  plead  that  these  unknown,  unheard  of.  for- 
eijju  persons,  ought  to  be  made  parlies  to  the 
suit,  for  the  purpose  of  defeating  it.  The  law 
i.s  settletl  that  di>rinant  partners,  jis  defeiidant.s, 
are  not  onlv  not  necessary  parties,  but  are  not 
allowed  to  become  parties  to  the  record  where 
they  were  not  so  to  the  contract,  and  thus  to 
defeat  by  surprise  (which  might  be  a  fraudja 
plidntlff  who  bad  never  heard  of  them,  (m 
Monffonl  V.  S^t'i/ufn-s,  I  Barn.  &  Adol..  398.) 

It  does  not  lie  in  their  mouths,  as  the  legal 
phrase  is,  after  treating  as  A,  B,  and  C,  to  say 
they  represented  the  whole  alphalH.'t.  To  say 
that  this  is  true  in  all  contracts  whatever,  except 
where  they  are  to  \te  passenl  on  by  a  federal 
court,  would  he  siiii])ly  absurd.  It  nii«:lit  just 
as  Well  be  pleaded  to  a  separate  action  on  a  joint 
and  several  bond  against  a  citizen  of  South 
Carolina,  that  the  co-obligor.resided  in  North 
Carolina. 

♦Analogous  to  this  ecpiitable  rule  la  [*ffl9 
that  whieh  makes  a  dislinction  lK'twe<'n  the 
form  of  an  objection  for  nonjoinder  of  parties 
in  an  action.  If  the  plaintiff  comes  into  court 
without  making  all  who  liave  a  joint  interest 
in  the  subject  of  the  coutntversy  a  leiial  in- 
terest, that  is,  parties  to  the  suit,  it  is  a  defect 
of  which  (if  it  appear  upon  the  pleadings)  ad- 
vantage may  Ikj  taken  by  dtnuxrrer,  or  in  arrest 
of  judgment.  But  in  a  nonjoinder  of  defend- 
ants, Uiere  ia  only  one  waj  and  one  time  of 
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taking  the  exception — it  mu«t  be  Uoac  l)y  plea 
In  abatement.  It  to  no  bar,  it  is  no  ground  for 
nonsuit  on  variance,  and  if  llic  cau*.(.'  is  allowini 
to  go  on  at  k11.  it  is  too  late  to  object  tliat  some 
parties  to  the  contract  have  not  been  held  to 
their  responsibility.  (TTA*/;)'?*//*'*  case,  5  Co.. 
119  a;  1  Saund.,  154.  n.  I,  2yi  b,  n.  4,  &c.) 

Tliose  well-established  general  principles 
should  seem  to  make  it  very  clear,  Hint  by  flic 
hiw  as  it  stands,  especially  since  Ibe  piutsiu^'  of 
the-  Act  of  1839,  jiietirs.  Baring  and  Ruther- 
ford were  eitli'  r  ?u,  pnrties  to  this  suit  at  all, 
as  having  nolhing  lo  do  with  the  transmrtion 
of  the  ordinary  biuioess  of  the  company,  or 
might  be  di<«pcnsed  with  under  tliat  act  as  ab- 
sent dt'fc'itdHUts. 

It  is  beyond  all  controversy  that,  were  this  a 
mere  voluntary  partuprship  and  tl>cy  avowed 
members,  their  appearance  might  be  dispensed 
with,  and  tlx  ir  existence,  as  oiti7,ens  of  North 
('aroltna,  would  not  affect  Uie  jurisdiction. 
This  is  the  Act  of  1889. 

It  is,  if  possible,  still  clearer,  that  were  they 
only  dormant  partners  of  a  firm,  the  aid  of  the 
Act  of  1889  would  not  be  at  all  wanted  to  dls- 
ix'Msc  W  illi  llicir  appcHr'tince.  Tlu-v  would  not 
1X1  allowcKi  at  common  law  to  come  in  and  plead 
even  in  abatement,  much  lem  In  bar.  that  they 
w«'rc  parties;  ncitlicr  woulil  flu-  visible  nnd  le- 
gally responsible  meml)ers  of  sucli  a  partner- 
ship be  permtttcd  lo  put  in  any  such  plea. 

I(  is  ctTtaiii  that,  if  they  aitiifarud  voluntarily, 
the  court  would  have  jurisdiclion,  for  so  says 
the  Act  of  1889,  In  the  words  jnst  cited:  "if 
tlic  ab-^ent  do  not  voluntarily  apinyir."  8o  said 
this  court  in  Grade  v.  JHkUmer  (8  Wheat.,  699), 
and  this  notwithstanding  the  words  of  the  II th 
sec.  of  the  Judiciary  Act,  in  tliat  very  proviso 
of  which  the  Act  of  IHH^  was  intended  to  miti- 
gate or  prevent  the  evil  effects.  That  act,  after 
conftrrinLr  flic  jiirl-dir 't  ti  in  general  terms, 
goes  on  lo  makeaneALt  pUoi).  which  proves  the 
extent  of  the  rule  it  modifies  and  restricts.  It 
atitborizcs  suits  to  be  broiiirlit  "between  a  cit- 
izen of  tlie  Statf  where  the  suit  is  brought  and 
519*]  a  citizen  of  another  8late,"  with  *this 
important  qualiticaiion.  "  tliaf  no  inlia1)itaiif  of 
the  United  Btute.s  Uiall  be  suable  in  any  other 
district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  fmiii(!  at  the  time  of 
serving  tiie  writ."  Nolliiug  ciui  be  more  ex- 
press Uian  this  ]>roviso,  but  the  court  said  these 
words  were  to  bn  understood  there,  "if  he  saw 
fit  to  obiect  U)  it." 

It  is  ilie  settled  law  of  thin  court,  that  a  de 
fendant  may  renounce  ilie  privilege  extended 
to  him  in  this  provi.s<),  and  if  he  be  suable  at  all 
In  the  Circuit  Court,  that  is,  if  he  be  a  citizen 
of  a  8tute  different  iTom  that  of  the  plaintiff,  he 
may  Ix;  sued  by  consent  in  any  court;  for  it  is 
only  in  matters  of  personal  privilege  that  con- 
sent gives  jurisdiction.  This  1  say  is  settled 
law,  and  so  clear  and  (mquestionable  that  the 
learned  counsel  for  the  plaintiff  in  error  admits 
that  before  the  Act  of  l^At  a  creditor  having 
two  debtors,  dtizens  of  different  States,  could 
find  them  both  in  his  own  (Xew  York),  hemight 
have  sued  them  there  in  iha  Circuit  Court 
of  tlie  Uniled  Stales,  became  his  snit  would 
then  have  been  a  suit  lictwwn  a  elti/(  n  of  the 
btuto  in  which  it  was  brought  and  citizens  of 
other  States,  (p.  7.)  But  suppose  he  diid  not 
find  ftaem  there,  and  they  cboee  to  appear,  or,  I 


which  is  liie  same  thing,  to  be  regarded  in  law 
iis  found  in  the  State  of  one  of  them,  how  could 

the  privileged  partner  at  once  waive  nnd  assort 
his  personal  exemption? — appear  and  not  ap-. 
pear?  Or.  what 'm  still  more  important,  if  coo- 
sent  can  give  jurisdiction  in  such  a  case  in  one 
place,  why  should  it  not  have  the  same  virtue 
ill  another? 

Tlie  truth  is,  the  moment  it  is  admitted  that 
u  party  may  ap|K;ar  voluntstrily,  or  be  held  iu; 
an^  other  way  ID  aosiK'er  in  an^  State,  which  is' 
neitlier  his  own  nor  that  of  his  adversary,  the' 
wht>le  matter  is  settleti  lo  ha  one  of  mere  pro- 
cedure and  service  of  process;  jurisdieii<  m  is  no 
wise  involvi'd  in  it.  for  that  is  matter  of  fund;v- 
mental  law,  and  not  at  the  discretion  of  i»ar- 
ties. 

And  so  is  the  Act  of  18-59.  It  applies  to  the 
very  case  of  a  joint  contract  between  partii* 
residents  of  different  States  (both  dilTereiit  of 
course  from  that  of  the  plaintiff,  for  only  in 
such  a  case  was  it  competent  for  Congress  to 
give  jurisdiction),  and  it  provides  expressly, 
that  if  the  absent  party  will  not  waive  his 
privilege  by  appearing,  as  this  court  in  Palmer* 
case  (8  Wlieat..  f;!')9)  ruled  lliat  he  mi.irbt.  the 
Circuit  Court  should  go  on  without  htm. 

The  esse  appears  to  mc  so  very  simple,  upon 
the  principles  nnd  authoritie.^  already  cited,  thai 
I  should  leave  it  here,  but  that  the  counsel  for 
the  plaintiff  in  error  founds  himself  upon  a  rr- 
cenl  decision  of  *lhis  cniul,  which  bf  [•♦'»120 
seems  to  think  has  mode  a  law  for  corporations 
aggregate,  altogether  different  from  any  law 
api)licah]e  lo  natural  persons,  eithfr  as  in'livid' 
unls  or  as  partnerships,  and  altogether  diiler- 
ent,  I  roust  say.  from  an^  hiw  knowa  to  any 
system  of  jurisprudence  with  which  I  am  ac- 
quainte<l. 

He  lays  down  these  propositions: 

1.  "That  a  eilizen  of  one  State  cnnnot  sue  a 
cor(K>ration  in  the  Circuit  Court  of  the  United 
Stales  in  another  State,  unless  all  the  mcmbeni 
of  the  rnrporatioii  are  citizens  of  the  StAte  in 
whi(!h  tiie  suit  is  brouehU'* 

I  have  demonstrated  thai  If  this  company  be 
consiriered  as  a  mere  partnership,  nr  voliimary 
a.-.st>ciuiion,  the  residence  in  auolher  State, 
well  as  the  non  a{)}H»arance  of  Messrs.  Baring 
and  Rutherford,  would  be  wholly  immaterud 
under  the  Act  of  IbiJU. 

If  the  company  be  considered  as  a  corponi> 
tiou,  the  same  cons»'(}nenee  follows,  with  iJie 
sint^le  anomalous  <>xcepiiou  winch  I  shall  prts- 
enily  notice,  afurttori. 

I  he  fii  si  irreat  difference  l)etween  a  corpom- 
tiou  and  a  private  partnership  or  voluntnr\-  us- 
socialion  is.  that  in  the  former  the  comi>auy 
acts  only  by  its  constitutional  origans,  whether 
a  committee  of  directors  or  appointed  otticers; 
while,  in  the  latter,  the  obligations  of  a  sinirlo 
memlK^r,  or  number  of  memlioi-s,  by  the  sub 
scription  of  the  firm,  will  bind  the  s<H'iety.  (2 
Bell's  Com.,  556,  oth  eti.) 

A  corporation,  or  to  speaic  in  the  more  ac- 
curate and  scientific  language  of  the  contintn- 
tnl  jurists,  a  *' juridical  pi  r<on,"  is,  a.s  I  hnvti 
said,  a  creature  of  Uie  law,  known  to  it  un<ler 
a  given  name,  wliose  essence  is  in  that  name, 
and  the  sueial  identity  it  iiujilies  — whoso capnc  - 
ilies  arc  deiined  in  il»  charter;  whose  will  is 
expressed  under  He  seal;  whose  unity  isaffec-te^i 
by  no  cbaoge  in  the  parte  that  compoee  it«  and 
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wij(i^  exjatonee  sorriycs  the  deaths  of  Its  mem 

ben. 

It  is.  properly  crmsidOTfid.  a  pcrmniflestion 
of  r*-rtain  l<  z;il  riLrhts  under  a  (k'scription  im- 
plied upou  it  hj  the  power  that  created  it.  Its 
Bune  b  a  thinn^it  is  everything;  this  creature 
f  l  iw  b  H  staralng  flcUon  and  Ayle— nom- 
MM  vmlirtt. 

The  HtbI  consequence  of  this  deflnftfon  is, 

'■h:\\  \he  whole  i«  p«srnti;illy  nnd  vinclmnircrtT^ly 
dfftrenl  from  all  the  partsj  wliich  are  us  coni- 
pf^j  merped  and  lost  in  U  as  the  in^dieuu; 
iTt'  in  ft  cbrinir;il  rfimpoiind. 

This  personification  of  the  rights  of  profK-Tiy 
kn.  i»  a  nec)?!«(ary  Instrument,  a  p«r$onti  Miamli 

•i  ftrh  nf  it>  i»wn:  and  it  appt'.irs,  defond^, 
uiSl*J  *aiid  pleads  in  the  court,  na  it  trunsaris 
i8  iii>  niiiri-  business,  cr  neeetxitutt  rei,  by 
ri-aasof  livin;:  fijronLs,  generally  oreaniWHl  in 
.  particular  form,  proceeding  in  preticribod 
a/>Us.  aii<i  T(  Mifyiog  the  will  en  the  ideal  unity 

y  ALjibcntic  acts. 

A  corporation  uggreLnite  is  the  most  common 
-:t  this  country,  perhaps,  strictly  speaking, 
tk  'Illy  form  of  thi^  juridira!  pf^rwu;  but,  the 
fMnmon  condition  of  ull  of  ihcui.  whether  sole 
'  T  i^^i^alc,  Jay  or  ecclesiastical,  civil  or  elee- 
m-^yiiary.  ortUnata  or  imrdimita,  is  a  capacity 
I"  t-njoj'  J  he  right.s  of  propcrt}',  without  the 
r.i-i.'U-ity  of  contfticling  in  regjird  to  th(;m,  ex- 
tn*'  through  guardiahi^,  tru8t(«8,  or  curators. 

rUey  i-iinnd  in  this  TC5»pect  precisely  in  the 
■-.nie  c-ntegt>ry  with  minors,  lunatics,  and  idiols. 
>  "r  inaumcc.  ttie  ctiurch  is  cousiderbd  in  law  as 
inttoor:  the  text  is  express  :  fungUor  mesmi* 

'i»  *  *  Infra  tpt/ititn  et  in  eutlodia 
li-miAi  rtsU  est.    {2  lost.. 

Therefore,  as  we  have  seen,  for  alt  the  ptir- 
[•'V-s  of  valid  a;:r(  ement  or  judicial  rtimdy 
«rti  rtpreneatatton,  thiH  ideal  r^'ftiii  que  tnut  or 
wills,  frpeaks,  acts,  pleacls,  only  in  the 
'-.  ne  of  it«5  (  I 'ii-tiditional  ciirator  or  trustee. 

It  is  all-important  to  aQything  like  correct 
ihiokfaig  on  the  mibject  of  corporations,  that 
Ii-*  (JlMinction  VK-twccn  the  nu  inlK  r-s  a-^  con- 
••■■tjcnfs.  of  au  otguuiiieil  Ijoily,  and  aa  unor- 
.  ifiizf^l  individuaU,  should  nevei  be  tost  eight 
Th<"  i -riiK  ip!'- inili  xibic  that  in  a  corpora 
-rt.u  all  ibc  I'HVis  are  uol  llie  vvh<»le.  This  is  uol 
■nly  true  of  the  condu<  t  or  administration  of  a 
fiirporaiion :  it  is  lru<  also  of  lis  riudils  oFjirop 
♦fty.  Th^'y  are  referred,  not  to  all  the  members, 
%ai  eatirc  and  undivided  to  the  judicial  person, 

1  unity  in  law. 

li'-urc,  for  the  purpowj  of  u  suiJ,  tbecorpora- 
iDtQ  most  appear  by  its  constitutional  organs  or 
'  .Titorh;  the  api)taranoc  of  each  and  every 
i:i I'niber  iin  no  iipiK*arauce  at  all.  (Br(».  Corpora- 
O-in.  28;  Co.  Lilt.,  (J«  6.) 

\  corporaliou,  when  it  is  a  vnfrem'tan  ordi- 
^tn,  may  Ik;  m»  organized  that  one  or  a  few  of 
•I'olHcers,  era  small  minority  of  iL<»  members, 
usi  exercise  all  its  legal  rights  and  powers 
'Cwim  T^trnpikx  v.  Jenkin*,  1  Caines's  381); 
t^af  even  were  the  whole  bwly  of  the  society 
<nfiiii8d  to  upon  every  cor[K)ratc  act,  iii 
thtipMtof  a  perfect  democracy,  yet  a  major- 
ity wouki  be  a  quorum,  and  a  tiiaj  »riiy  <if  that 
would  liave,  in  the  absence  oi'  any  re- 
IM  4*iuirter.  the  supremt!  dlAponat  of 
fl*  >"oHf-rnN.  The  ruiKlariii'iit:il  mr.xim  licri'  is. 
^t^moMrparn^  ihi      (•ita  {»  uir<  r.Ht<M), 

Hm  principle,  therefore,  and  In  the 


abscuc  ('  of  all  positive  a  ilii'trily  to  the  contrary, 
it  must  be  considered  as  wliolly  immaterial, 
with  a  view  to  the  validity  of  any  legal  act, 
what  one  or  few  incndu  rsof  a  numerous  ini^or- 
porated  societv  have  thought,  or  wished,  or 
done,  in  regard  to  it.  **A.  oorporotlon,"  as  the 
grialcst  jurist  of  our  day  expresses  it.  '*  con- 
sists of  the  whole,  formed  of  its  membe».  The 
will  of  a  oorporaiion  is  not  merely  the  coocnr* 
ring  will  of  all  its  members,  but  that  even  nf  a 
bare  majority  of  them.  Therefore,  the  will  of 
a  bare  majority  of  all  Its  existing  members  is  to 
be  reganled  as  havinir  the  disposal,  and  being 
invested  with  all  the  rights  of  the  corporation. 
This  rule  is  founded  on  the  law  of  nature,  inas- 
mtieli  as.  if  rmnnimity  wore  demnnded.  if  would 
be  ijuilc  iia|H>HKible  for  any  eorjKiration  to  will 
and  to  act.  It  is  also  confirmed  by  the  Roman 
law.  (Saviguv's  System  of  lioman  Law,  as  it 
now  is,  Vol.  It.,  p.  ;}29,  sec.  97,  cites  L.,  160. 
sec.  1,  reg.  J  nr..  Dig..  50,  17.  Btfisrtur  ad 
nniTeri»rfn  qii'xf  iinf'tiri  fif  per  mnjorem  partem.) 

Atid  so  it  is  by  the  common  law.  of  which  ( 
have  just  cited  the  reoelvcfl  maxim  on  ihisliead. 
Indwid,  as  Savigny  remarks,  it  must  l)e  so  in 
the  nature  of  things;  ami  the  consequence  is  ir- 
resistilde,  that,  to  set  up  the  will  of  a  few  mem- 
l)ers  of  a  society,  artificially  organizi'd  into  a 
iKMly  corporate.'against  that  of  the  majority  or 
the  governing  part  of  it,  is  to  violate  funda- 
mental piiiiciples,  and  to  confound  all  ideas  of 
.such  an  R.<isociation. 

Tak(  tlie  ease  before  the  <rourt:  domicil, 
supposing  it  to  depend  on  the  will  of  the  mem- 
bets  of  a  corporation,  is,  jx  rliaps,  a  subject  of 
more  vital  importance  ilirm  any  other  that  can 
be  submitted  to  their  decision.  Great  interests 
of  all  sorts,  as  we  see,  in  this  case,  depend  upon 
i(.  And  i.s  it  to  l»e  tolerated  for  a  moment,  as 
u  doctrine  of  law,  that  such  a  question  shall 
lie  determined  by  llie  caprice  of  every  member 
of  the  body?  Accordinix  to  '^urli  a  din-trine, 
no  corporation  can  possil)ly  have  a  "local 
habitation  "with  its  *'name,'^or  if  it  have  one, 
be  sure  of  keeping  if  for  anytime,  although  the 
rule  of  the  common  law  i.H  tiie  very  reverse  of 
this,  and  requires  everj'  corporation  to  Ijc 
named  of  sr»me  particular  place,  eviflently  with 
a  view  to  this  subject  of  juriwliction.  (10  Co.. 
133.) 

Nothing  can  be  more  irresistible  tlian  the 
conrlusirm  to  Im;  drawn  from  these  premises, 
that  a  plea  to  a  suit  lirought  against  a  corpora- 
tion crenfed,  established,  and  transacting  all 
its  busincKS  in  Bouth  Carolina,  with  its  presi- 
dent, diix-f'tors,  and  all  its  constitutional  organs 
then?,  that  one  or  two  individual  stockholders 
reside  in  a  neighboring  *Slate,  nnd  so 
that  the  body  is  exempt  from  suit  in  the /"/Mm 
fl/'mirilfi,  is  frivolous  ami  imj>ertinent.  (Sec 
the  analo.gj'  of  commercial  partnership,  with 
Its  hou8<'  in  enemy  8  country,  and  one  or  two 
members  residine  in  neutral  territorj*.  Th^  An- 
timia  Joanna,  1  Wheat.,  ir)9.)  It  is  a  legjil  ab- 
sunlity,  if  there  ever  was  one,  A  plea  that  an 
abbot  or  prior  was  an  aUen  ni  was  never  good, 
for  the  reason  that  he  was  dt&Utr  nuiHttm,  as 
a  monk  professed  in  his  natural  capacity,  and 
in  iiis  corporate  character  be  was  a  subject  of 
the  crown  of  which  his  land  was  held. 

Hut,  tlien,  it  .Mcems,  however  cogent,  and  in- 
deed conclusive,  uU  Ibis  rea«oning  may  b<>,  it 
la  too  lito  to  urge  It.  The  law  has  heco  long 
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aettletl  in  this  courl  Ibal  the  federal  courU  will 
look  beyond  tbe  charter  to  see  -whether  the 

individual  iiu-inbers  are  cili/x'ns  wlio  have  a 
right,  uuder  the  Oonstitutian  of  the  UoiieU 
Stotes,  to  sue  in  those  courts;  and  while  I  admit 

and  deplore  what  I  <  onsidor  u  deviation  from 
priociples,  I  do  uul  dcsiirc  uoy  Judicuil 
innovation  on  a  rule  so  well  established,  bow- 

t-\i-v  wrong  in  itself.  Tint  what  I  coiifidcntly 
expect  uf  the  court  in.  that  it  will  push  tJhis 
pc^orse  doctrine  not  a  step  lieyond  the  ad- 
judged <-asc.s — qtu*<l  contra  nitt"ii>  m  juri»  re- 
c^ptum  cut,  /ton  producftulum  <ul  con»tq>ien- 
Hm;  but.  on  tlie  contrary,  looking  at  the 
imnifnsc  iiudnvi'int'iirc;  likely  to  result  from 
it,  will  riilluT  iKiriDw  it  down  oiicn  more  to 
what  it  orisri null V  was;  moie  isikcially  ;i8  the 
grc!!t  ronsidi  ratiou  which  moved  the  judges 
wild  (U(  id<(l  the  tirKt  and  leading  case  on  the 
subject  was,  that  unless  they  were  permitted 
to  look  Ijeyond  the  charier  there  would  be  a 
total  failure  of  jiisiice  in  the  fedemi  courts,  as 
to  all  the  righta  and  responsibililies  of  corpora- 
tions; for  it  Is  (juiJe  nninifeiit  that  if  the  three 
propositions  advanceti  by  the  couune!  fur  the 
plaintiffs  in  error,  i\n  legilitnatc  corollaries 
trow  the  <iecided  eases,  be  recognized  a«  the 
law  of  this  courl,  there  will  sixm  be  an  end  of 
all  federal  jurisdiction  in  tliiamoet  important 
cla80  uf  caiics. 

I  have  said  that  the  court.  In  weighing  the 
considerations  of  e.\|tedii  rn'y  edinnrted  with 
tiiis  subject,  will  bo  acting  iit  the  very  spirit  of 
its  decision  in  the  lending  caw  in  regard  to  it. 
Thiii  was  Th<  llmk  of  the  United  Statc-it  v.  Dc- 
veaux{r>  Craach.  (U).  bo,  Lexinyton  Maaufae- 
taring  Vomiuiuy  v.  Dorr  (2  Lit.,  200),  where 
ju.stiee  re(iuiresit.  the  eoiiit  will  liKtk  into  the 
evuiuuce  ot  the  individual  members,  The 
greiit  argument  of  the  counsel  of  the  bank  there 
wa*(,  iliat  !i  eoriioialicn  not  l)einLr  u  citi/.cn  of  a 
Slate,  uuder  the  words  of  the  Uoustitutiou,  if 
the  court  did  not  Itwlt  beyond  the  charter  to  the 
iy*^4t*\  •individuals  that  composed  the  com- 
pany, there  would  be  a  denial  of  justice  in  a 
great  number  of  tiie  most  important  cases. 

This  ar2;tjnient  was  what  principally  led  tlie 
courl  lo  the  ti>uclu.sion  whicli  they  adopted.  1 
confess  I  do  not  st-e  the  aliegeil  necessity  of 
departini:  at  all  from  the  prujciple  which  ron 
siders  a  corporaliuu  u  legal  unit  and  nn  ideal 
porw>n.  And,  accordingly,  the  court  after- 
wards, in  the  case  of  Th*  llank  the  United 
St<itej<  V.  The  PUuU^ra  JJunk  of  Geurffi'i  (D 
Wheat..  9G2).  ruled  that  the  jurisdiction  of  the 
Circuit  Court  over  a  corporation  In  (kor/^ia 
was  not  ousted  by  the  fact  that  one  of  its 
stockholders  was  the  State  itself,  in  other 
wonls,  they  ruled.  (Jhuf  Jitntirn  Marshall  ex- 
pressly dechitcii,  that  the  Slate  qua  stockholder 
in  a  private  company  laid  down  it»  sovereignty, 
and  became  a  citi/en,  and  miglit  he  sued  tis 
MU(  h.  But  if  a  Stale,  which  is  a  corporation, 
and  the  greatest  of  ail,  can  Ikj  sueil  Jis  being, 
uuder  certain  circum^lauccii.  a  citizen  in  legal 
contemplation,  why  idiould  not  any  other  cor- 
piir.iiioii  1k>  considered,  for  the  furtherance  of 
a  plain  couKtimuoual  reiuudy.  as  a  citizen  for 
judicial  piu-^Ktaes. 

Hut  conceding  (hat  the  tourl  w;i.s  li'^ht  in 
this  very  inirrow  cuudtrucliuu  of  u  great  rem- 
edial provision  in  ih«  OoneUtuUim,  and  that  It 
w  as  uttceMojr  to  loolc  bejond  the  charUir  of  aa 


incorporated  company  to  give  it  jurkNlictkMa, 
the  next,  and  not  less  Important,  que«4ioD  was. 

how  far  as  it  nt cessary  or  projxT  tn  look^ 
Certainly  no  further  than  to  those  who  had  the 
control  of  all  the  legal  interests  and  right  s  of 
;!a  company — to  its  government,  its  trustees. 
repruisentativeK.and  administrators.  This  wouU 
have  been  agreeable  to  all  the  analogies  of  the 
law.  which  si-ldoin  iniiuirr-s  into  Mxotnlary  n- 
HpousibiliUts  and  mere  equities.  At  any  nOe, 
the  most  scrupulous  adherence  to  the  letter  of 
the  Constitution  could  not  require  mnrf  't«an 
an  averment  tiiat  the  majority  of  an  nic(*r|M) 
rated  company  were  citixenH  of  a  differeiu 
Slate,  for  that  majority  wills  and  acts  for  thi" 
whole — U,  indeed,  iu  legal  coutempklkm,  the 
whole,  to  all  jadiehtl  Intents  and  purpoiei 
whatsoever. 

Now,  this  leatliug  ease  of  J'At  litink  v.  D< 
cfAtHX  Hetties  nothing  an  this  point.  There  in 
no  intimation  in  it  of  any  such  legal  soleci-sni 
aa  that  all  the  members  of  a  (  oriMiration.  with 
out  exception,  should  be  of  the  sjune  Slate, 
whether  as  defendants  or  plaiuiiir>.  The  c-ourt 
.<<trnineil  a  point,  according  lo  their  own  view 
of  the  subject,  to  prevent  a  denial  of  jusUoe 
in  that  case;  bul  lluit  they  did  not  s<>r(ouitiT 
contemplate  pushing  the  matter  further  thu 
was  neceH.>iary  for  that  pur|K)«;.  is,  1  think, 
plain,  from  their  recoiling  fruui  the  applit^ticu 
*of  the  principle  in  The  Bank  of  tlu  [♦525 
United  Slater  v.  '/7w  Planten'  Bank  of  titor'ji>t 
The  attention  of  the  court  is  particularly  odkd 
to  tills  latter  decision  under  this  head,  as  it 
will  be  under  a  suli.sei|ueiit  one. 

All  that  they  aimed  at  woh  to  do  what  the 
eoclesiasiical  courts  are  sdd  to  do  in  England. 
These  tribunals  have  no  power  lo  >umm(»u  :i 
corporal i<m  aggregale  to  answer  before  ihtuu. 
(I  Kyd,  277;  Skin..  27.28.)  They  therefore 
cite  the  members  (that  is.  the  curators,  dint  i 
ors,  or  cuustitutionai  organs,  wiio  are  au-: 
thori»id  and  bound  to  appear  for  the  bnd^ 
they  represent),  of  such  c(»m|vinies  by  their 
proper  uameti,  with  the  addition  of  tbe  uauu» , 
of  tlieir  corporate  c^>acity,  but  they  proceed 
against  them  in  the  latter  churncler,  for  thow- 
courts  have  no  other  means  of  oiling  Uieui.  | 
This  is  insieiul  of  the  dtdringan  at  commoo ' 
law.  wliich  is  ihe  only  tnejins  of  compelliB;: 
an  apiNMiruuce  in  the  civil  courts;  .so  that  if  jl 
corporation  have  no  lands  or  goods.  then>  is  no 
way  to  make  it  appear.   In  the  court.  Chrisii.in, 
Ijowfver.  lhoa,Ld!  the  olliciul  or  reprefsenlaiivc 
members  are  cited  by  Iheir  proper  names,  it  is 
ordv  in  their  political  capacilv.   (bkin.,  27.£i; 
i  ivyd.  m.) 

But  aliliough  the  case  of  The  Dank  v.  Ik 
reitn.r  did  not  go  Ijeyond  this  praclicc  of  iliv 
eccle4sia.stic4ii  courts,  and  wiih  a  view  to  juri* 
diction,  lo  bring  (he  imrtit'ti  into  court,  Mid 
only  that  it  would  look  to  the  chanicier  of  tiw 
members,  without  saying  what  meml^ers;  and 
so,  in  legal  contemplalion,  contined  their  view* 
to  the  members  rupreiieotiug  the  corporattua, 
and  capiible  of  appearing  for  it :  yet  I  adiak 
that  other  cases,  especiailv  the  re<"cut  <mi.-<»  of 
I/ut  Jttink  of  YiekAurg  \!  iiUKomb{\A  PaUin|» 
did  go  a  step  further. 

Thai  t  ase  decider  that  where  a  cor|xirallon 
sues,  if  any  of  its  members  reside  in  tbo  fitsls 
of  the  defendant,  or  iriM  teraa,  tlie  ootilt  w 
Juriadidloa, 
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I  idmit  that  this  case,  if  it  is  to  be  stipportcd 
M  law.  «<*tiU'ji  the  doctrine,  so  far  as  to  treat 
coqionitions  pnH  isely  as  if  they  were  private 
HxxHif»  or  parinersiiip«.  but  it  goe«  not  one 
step  further;  even  this,  ixsl  Imve  attempted  t«> 
•hoir.  is  clearly  against  all  principle.  But  l)e  it 
w.  I  have  no  interest  in  disputing  it  for  the 
purpose*  of  this  cai»e.  This  1  have  already 
Hablisbed. 

Sappofio.  ns  I  artrtjed  alw)ve,  this  railroad 
cwnpany  to  be  a  private  partnershin.  and  the 
eonimversy  i«  at  an  end;  for  bcyonn  all  doubi 
tbe  act  of  l^^viO  would  ctire  any  defect  iu  the 
rimcws  or  plnulings  in  the  case. 
526*]    'All  that  the  court,  in  Sloeotnh'n  cas<'. 
nilfd,  was  that  the  Act  of  1S89  was  not  to  be 
,  construed  a.«  enabling  the  partie.s,  by  their  own 
I  eootrivance,  to  give  juri.s<licfioD  to  the  court, 
I7  severing  n  joint  stiit.  and  omitting  some  of 
tkf  necessarj*  parties  to  it,  over  whom  the  fed- 
I  ml  cmirti*  would  have  had  no  jurisdiction 
ttTMi-rihe  fV>nstiiution. 

Nothing  could  l>e  clearer  under  the  decision 
b  Vurti»  V.  Strntrhridge  (8  Cranch.  267)  than 
tkit  if  <iome  of  the  mem!)erR  of  a  t-ompany  or 
MrtDer>>hip,  plaintiffs,  were  citizens  of  the  same 
Nate  with  the  defendant,  this  cjise  could  not 
'   ■'•'thin  the  Act  of  1889,  iM-f  iiuse  it  was  not 
^iii  the  provision  of  the  Constitution  it^'^clf. 
M  Act  »)f  1><J9  w>w  not  to  lie  made  tmconsli- 
"il  by  constniction.     Undoubtedly  not; 
^iriU  rntunif,  rnuutt  lex;  and  there  is  not 
.1  or  a  hint,  that  in  a  c;u5e  clearly  within 
constitution,  where,  namely,  the  plaintiff 
a  (iifTerent  State  from  all  the  defendants. 
I'l  wlii»re.  mn'KHjuently.  if  he  could  sever  his 
>n.  he  might,  tK-yond  all  doubt,  sue  them 
^  the  fcilenil  cotirts,  even  at  common  law — 
be  uuuiol.  under  the  Act  of  1S39,  make  that 
^Tx  severance  and  enjoy  his  constitutional 
■ilege.    I  RJiy  there  Is  not  one  word  to  that 
ii'"ct.  and  'twere  most  strange  if  there  were: 
'  1  a>k  agiiin,  if  the  Act  of  1839  be  not  made 
that  very  ca'»e.  f4»r  what  case  was  it  made? 
'»h.ni !»  it  goo<l  for? 

file  rt>'uli  of  the  whole  now  is,  exactly  to 
fBllin  the  pn>vision  of  the  Constitution  in  this 
GMTticalar.  and  to  enable  every  citizen  of  the 
Loiled  States,  who  has  a  claim  or  complaint 
aCjdiM  citizens  of  other  States,  to  assert  his 
"•'"ilegc  under  thai  instrument,  whether  the 
md  of  action  l>e  Joint  or  several.    It  is  a 
'  Citable  s«'verance  of  the  joint — it  is  a  sljitut- 
ratirtnition  of  the  judgment  of  this  cotirt, 
'inine  v.  I'ltliiur,  as  to  a  voluntary  appear- 
in  a  ««everHl  suit. 
:  his.  iind  no  more  than  tliis.  is  what  we  claim, 
url  what  the  Circuit  Court  has  a»ljudged  we 
ATe  a  right  U^  <  laim  under  the  law.    It  is  un- 
,Qestionably  our  riirhi  under  the  Constitution, 
md  we  aak  only  for  that  right,  and  unless  the 
mutates  paMed  to  carry  it  into  effect,  and  there- 
fw»  lobe  read  in  pari  rnttterin  with  it,  be  mu- 
'ftatod  by  a  subtK' and  uimuthorize<l  construc- 
1.  tbe  remedy  is  precisely  co  extensive  with 
Jjgc:  rifflt.  neither  more  nor  le.v»* 
f   bincetbe  Act  of  ISJ^y.  which  was  intended  to 
f^plete  and  perfect  tbe  ayslem  established 
WthHof  1789,  this  cast'  dfMs  not  rest  on  the 
^■Mract  ahme.    It  might,  therefore  be  safely 
'Wseded.  that  on  a  strict  and  subtle  coustruc- 
lOQ,  h  dncn  not  fall  within  that  statute. 
Bat  in  truth,  there  \s  no  ground  for  the  ob- 
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jection  founded  on  a  *mere  literal  inter-  [*527 
pretation  of  that  statute.  The  argument  proves 
too  much,  and  so  proves  nothing.  It  would 
exclude  all  j<)int  suits  whatever  frt)m  the  juris- 
diction of  the  fedeml  courts.  The  words  ex- 
pressly are:  "  betw<en  a  citizen  (not  citizens) of 
the  State  in  which  the  suit  is  brought  and  a 
citizen  (not  citizens)  of  another  State."  (not 
other  Statex).  Now,  on  what  principle  can  it 
be  pretende<l  that  a  joint  action  may  Ix?  brought 
against  citizens  of  another  Slate  under  the 
word  "citizen."  and  yet  not  against  citizensof 
other  States?  What  is  there  in  the  word  "  citi- 
zen," in  the  statute,  that  admits  of  an  obvious 
and  most  reasonable  generalization  in  the  plural 
form,  that  is  not  in  the  word  "  State?"  ' 

Only  one  answer  need  l)e  given  to  such  in- 
terpretation, but  it  is  fatal.  It  is  summed  up 
in  a  maxim  as  old  as  the  common  law:  qui 
herfi  in  litem  heret  in  mrtiee. 

But  the  court,  in  (Jraeie  v.  Palmer,  seemed  to 
feel  no  ditflcultj  at  all  upon  the  subject,  as  in 
truth  none  ever  existed. 

2.  As  to  the  objection  that  the  State  of  South 
Carolina  is  a  stockholiier,  much  of  the  reason- 
ing ufK)n  the  first  point  is  applicable  to  this. 
Hut  there  is  no  possible  escape  from  tbe  doc- 
trine of  the  court  in  the  case  of  Thr  Hunk  of 
the  UnUed  Staten  v.  The  Planter*'  Bank  of 
(ieorfjia  (9  Wheal.)  Either  the  state  (pin  stock- 
holder in  a  private  companv,  as  Chief  Jtmtiee 
Marshall  in  that  case,  an(f  the  Jun  r/entium 
everywhere  afbrm.  is  to  be  regarde<l  as  a  citi- 
zen, and  so  suable  in  the  Circuit  Court,  or  it  is 
still  a  sovereign,  and  not  suable  at  all.  In  the 
former  hypoihesis,  there  is  no  dilbi  idty  under 
the  Constitution;  in  the  latter,  the  common 
law  obviates  all  objections  to  proceeding  with- 
out such  a  party. 

The  rule  of  pleading,  as  to  partii-s  (defend- 
ants) not  legally  responsible,  is  to  omit  them 
entirely  in  an  action.  This  is  the  case  even 
where  they  are  expressly  and  on  the  face  of 
the  contract  parties  to  it;  a  mu>to  fortinri 
where  they  are  only  so  conserjuentially  and  by 
construction.  Actug  k'/in  nr  mini  farif  injnriam. 
The  Stat#  of  Sotith  Carolina  is  no  party  eo 
nmninr  to  this  covenant;  but  if  her  interest  as 
a  stockholder  makes  her  so  by  construction  of 
law,  then.  iK'ing  by  the  supposition  not  suable 
as  a  s<ivereignty  anywhere,  she  must  Im-  con- 
sidere<l  *as  in  legal  contemiilation  [*f>128 
not  exi.sting  at  all.  (4  Taunt.,  46M;  1  Wils., 
89.)  If  a  married  woman  in  .\ew  York  were 
one  of  a  partnershii)  or  voluntary  a«»sfH'iation 
carrying  on  its  business  in  Charleston,  as  this 
railroad  company  does,  it  would  Ih'  no  sort  of 
objection  to  the  jurisdiction,  as  I)etwe<'n  Let.son 
and  the  others.  It  would  be  a  grr)und  of  non- 
suit to  join  her  in  a  suit  with  persons  legally 
responsible.  So  of  an  infant.  Their  names 
must  be  omitted  altogeth(>r:  and  if  tbe  non- 
joiner  were  pleaded,  ihe  reply  of  infancy  or 
coverture  would  be  conclusive.  When  a 'man 
is  bound  to  an  abl>ot,  and  .?.  N.  not  styling  him 
monk  in  the  bond,  nevertheless  the  abbot  alone 
shall  have  the  ^cticm.  and  shall  surmise  that 

1.— Heir  In  the  HiriKUlnr  luniilier  (oven  In  a  deecl) 
held  by  Mr.  HatKruve  U^  l«c  jrood  n»  a.  woni  of  In- 
herltaiu'o,  l»eliiK^  lunnen  rnthrtJnim.  Ilurfr.  Co.  lAt. 
8  b.,  tu>(r  *.'>.  Ibit  In  u  will  it  i**  in<lfspiitiibl v  so,  nnd 
ntatutit*  an*  edti.Htriicd  like  wills.  3  Ui-|>.,  'JH.  UuU 
ler  and  Uaker'n  eiute.  and  many  other  unalct)fi(« 
miffbt  easily  be  cited. 
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the  other  obliseo  was  Lis  comumign  (and  ao  in 
capable  tn  law)  at  tbe  time.  (Bro.  Abr.  Dettc, 
191.)  It  AVKuld  be  un  unheuni  of  irregulnrity, 
nay,  a  &<m  iafringeiuciit  of  law,  to  violuie 
tliiB  fundamental  rale  of  pleadini?  and  practice, 
merely  to  oust  tho  jurisdiction  m  such  a  casi . 
It  is  obvious  that  the  very  smne  principle  ap- 

f^Uesintheeaae  of  a  aoTereigm  y.  thatis.  apolit- 
cal  person  \w\  h  ejiUv  respousiblc.  member  of  a 
voluatary  joint  slock  company,  or  party  to  a 
joint  contract,  if  an  a  member  H  b  not  oon- 
aiderofl  m  a  mcp  ]<r'.\-:\'r-  [irrson. 

Either  way  the  juniKiiciion  iscleur  on  princi- 
ple, bevideR  being  ooncludvely  settled  by  tbe 
ca»e  in  9  Wh(  !it. 

3.  The  third  objection  is  a  rcductio  ad  almir- 
dum  of  tbe  principle  of  TAe  Bank  of  Vkhtbvrg 
V.  S!<>comb  (14  Pett  r«=). 

Where  shall  we  hi  op  ?  Not  only  do  we  look 
I>eyond  the  parties  to  \\w,  action,  tbeconatitu- 
tianul  organs  of  tbe  first  corpomtion.  to  st  c 
whether  none  of  its  members  are  ciii/xus  <.»f  the 
Mime  State  with  the  plaintiffs,  we  arc  now  asked 
to  carry  tliis  process  of  pcrvorsion  <t1  infin  if  um. 
If  we  tiud  out  one  of  the  uitiubers  to  be  a  cor- 
pomtion, we  are  to  look  still  further,  and  if  it 
Ik!  Hhown  that  of  Ibis  corporation  one  shui  t  liiis 
been  transiferred,  it  may  be  in  trust,  or  by  way 
of  pledge  to  another,  then  tbe  court  is  not  to 
meddle  with  an  action  agninsi  thu  first  c(»q)o- 
ration.  But  8upi>pse  we  tlnd  that  a  member  of 
tlie  second  corporation  is  a  third,  and  of  that  a 
fourtli  in  an  intinitt*  ^crifs.  is  this  seriously  put 
forth  astlie  doctrine  of  lids  court,  oris  it  meant 
aaa  jeat  upon  it? 

The  great  moving  cause,  as  1  have  shown, 
that  influenced  the  court  in  Tkreaux'ti  case,  was 
to  authorize  its  jurisdiction  in  a  category  of  ull 
others  the  most  im))ortnnt,  and  to  prevent  a 
failure  of  justice,  just  as  the  cjisc  in  Skinner 
shows  that  tbe  court«  Chi  !>ii.iu  summoned  th<- 
natural  person,  whom  they  wished  to  hold  re- 
5i2S>*J  s|X)nsible  'as  an  artificial  one,  er  ncres- 
fi'taU;.  But  now,  it  seems,  this  is  to  be  done  for 
the  very  opposite  purpose,  and  the  pUiincst  rules 
of  law  to  bo  broken  tnrough,  in  order  to  do  in- 
justice and  !o  withliold  a  l  oiistitutii^ial  ri^rht. 

To  sum  up  the  argument  in  a  few  words,  a 
corpoVation,  as  such,  lias  no  peruana  «tmuU  in 
Jfldicif  in  the  federal  <  rnii  ts.  when;  the  cast-  is 
belwetin  citizens  of  one  State  and  citizens  of 
another;  but  for  advancing  the  remedy  and 
ioinii  jii'^ticp.  and  for  no  otlier  purpose  tbe 
court  will  look  bcvoud  the  charter  to  tbe  in- 
dividual members.  In  other  respects,  and  to 
other  piirposi's,  the  existence  of  the  corporati<m 
is  not  noticed  qtutad  Iuk  in  those  courts. 

On  the  whole,  tbe  case  appears  to  me  a  veiry 
clear  one.  Tlie  ml.scliiefs  prevented  Ity  tlu 
judgment  below  are  of  the  most  serious  char- 
acter, and  not  only  does  no  legal  or  constitu- 
tional difficulty  stnnfl  in  the  way,  br.t  cveni' 
consideration  of  riglit  and  justice,  and  the  very 
^nciple  of  the  leading  case  of  7%«  Jkmk  T. 
Deraiux,  imperatively  rct^nire  that  the  court 
should  xnaiutaiu  the  jurisdiction. 

Mr.  Mam^,  in  reply,  for  tbe  plaintifb  in  I 
error:  •  I 

In  addiiioti  to  the  ai'gumuut  formerly  .sub  | 
miti(  d  ;)o  wliieii  tin-  attention  of  tbe  court  is 
ai^ain  soiii  iUhI),  uivl  by  way  i>f  iX'ply  to  fh<' 
v"icw8  put  forward  by  the  two  Itai'ued  counsel  I 
for  the  defendant  in  error,  it  is  pcopoaed  now  I 


to  ofTer  s(Hne  further  remarks  in  support  of  tk 
otjjections  to  tlie  jurisdiction  of  the  Omu! 

Court.  Before  noticing  in  detail  the  parucu 
lar  points  made  by  the  learned  counsel  on  tht 
other  dde,  it  may  l)e  well,  as  tbe  clearest  toe 
most  fonvetjient  nieihod  of  iirocecdiin:,  to  prt 
mise  one  or  two  general  obscrvaliou&,  wkid 
will  perhaps  he  found  to  cover  tbem  nil. 

In  actions  by  or  against  rorporatinns  ia  liii 
circuit  courts  of  the  Unileil  biates,  is  wliirk 
the  jurisdiction  depends  on  the  character  ol 
the  parties,  in  other  words,  where  ihef  i*  m 
other  gromid  of  jurisdiction  than  tliai  liic  »uii 
is  one  "  to  whldi  an  alien  Is  a  party,"  or  tin; 
it  if.  "between  a  citi/i  ii  of  ilic  Stale  in  whirl 
the  suit  is  brought  and  a  citizen  of  aouUifl 
State,"  the  court  looks  l^eyond  the  conxwilioi 
t't  the  individuals  of  w!iirh  it  is  conipo-scd,  N 
liic  purpose  of  ascertaining  whether  they  luti 
tbe  recpiisite  character,  and  for  no  other  pui 
pnsf..  Tliat  beini;  asrt  rtair.ed.  lh<;  veil  uf  ihi 
corporal  ion  in  airain  ihrown  over  the  indivi-Ju 
als,  Hiiil  in  all  oIIk  r  n  specta— in  all  mailer^  a 
procedure-  in  all  (hiirgs  conccnnnir  righn 
obli^Mlions  and  remedies,  tbe  (UrcuU  C\>iirt 
like  the  ordinary  tribunals  of  gencnd  juriMii^; 
tion,  *los(s  sight  of  the  individual-  '"olK 
and  see»  nothing  but  tbe  legal  cuiiiy,  the  k\A 
poration.  Tlie  questions  of  juribdiction,  sm 
of  procedtire.  are  t(j1ally  distinct  fruin.  ii 
dependcut  ol  eucli  uther,  and  then.-  e;iij  ! .  ;» 
just  reasoning  from  one  to  tbe  othei. 

Afxain  1 1n;  jurisdiction  of  the  cireiii'.  ( '  "rt 
of  the  L  ulled  States  is  baiiled  by  th'.ir  if 
fueutal  law,  to  a^rtain  specined  ti  -<  ri,  :  ■  i 
of  cast\s  only,  nnd  even  the  consent  oI  j.;4ri:* 
cannot  give  tlietu  jurisdiction  of  ca!>es  not  fol 
ing  witSinone  or  other  of  the  specified  descnii 
tious.  '1 

A  court  of  general  and  unlimited  jurisdf 
tion  may  be  unable  to  take  cognizance  of  a  cuu<4 
from  the  want  of  power  to  bring  the  partM! 
liefore  it.  For  example,  a  cfMirt  of  unftmita 
jurisdiction  in  South  Carolina  may  be  unilJ 
to  take  cognizance  of  a  claim  against  a  n<si(ki 
of  New  York,  not  found  in  »outh  Ouolin 
and  liHvini:  no  proixTty  there,  from  tbe 
of  means  to  bring  the  defeudaut  before  di 
court.  So  a  court  of  limited  jurisdiction,  hai 
in^;  juri.Mlicticm  only  of  a  <  ertain  cla.s!»  of 
may  be  unable  to  take  cognizance  uf  a  case  \i\ 
longing  to  the  prescribed  class,  fmm  tbe  wM 
of  powfi  to  lirinir  tii<-  j»ailies  heforr  il  Till 
is  sometimes  called  want  of  juribdiciioa,  Uuvl 
is  a  very  different  thin^  from  the  inability  nf  1 
court  having  juri!-"di(  lirui  only  of  a  <  (.rtain 
of  cases,  to  take  cognizance  of  a  case  not  wui 
in  the  prescribed  mam.  The  one  is  a  waatij 
jurlsdietiou  of  tbe  party  only,  whit  h  nuy  \ 
removed  by  the  consent  or  apoearanct  of  tli 
party,  the  other  Is  a  want  of  juriadicUoa  ' 
tlic  cause,  wldch  cannot  l^e  removc^l  by  ( 
sent  of  parlies.  The  case  of  (Jrack  v.  i^i 
(6  Wheal.,  600).  hO  often  referred  to  by 
counsel  for  the  ilefendants  in  error,  fnrtii 
■an  ilhistration  of  this  distinction. 

That  was  an  action  brought  in  the  Ci 
Court  of  the  United  Stales  in  P.  r.r;  >' 
by  ulieus  a^iiust  cilLxcnK  of  New  Vuf«. 
aVuit  to  WAis^L  "j^ifttalien  was  a  party.**  it 

V press  terms  of  t*M  ill'   -^.i-rii'-:]  of  i 
.Juuiciary  A^'^i^-^^^r  TMiiiiii  Uie  jurviii 
of  tli»  eoniip  Jflnmough  the  causa 
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in  the  juri&diclion  of  the  court,  the  defend- 
iuls  were  not  subject  to  its  juriscliction,  be- 
ruu«e  they  were  not  inhabitants  of  the  district 
of  Peoasjjrlvania,  Dor  were  they  found  in  that 
<!ktTict  to  be  served  with  process,  and  one  of 
tL<  provisos  of  Iht-  11th  section  of  the  Act  of 

is,  Uuftt  "  DO  civil  suit  ahall  be  brought  be- 
f(<re  ft  drcuit  or  district  court,  again«rt  an  In- 
::^bitant  of  tlu'  United  Stales,  by  any  original 
KTJceRs,  io  any  other  district  than  that  whereof 
531*]  be  is  an  inhaliitant,  or  in  which  *lie 
«h;t!l  be  f«tund  at  tfio  time  of  serving  tlie  writ." 
The  defendants,  however, voluntarily  appeared, 
icd  afterwards  objected  to  the  Junsdfction  of 

court.  lj<-r:uiM'  it  did  not  appear  on  the 
mn>rd  that  they  were  inhabitants  of,  or  found  ■ 
m  PMrnsylvania  at  the  time  of  serving  the  | 
writ.    But  C/iirf  Jttffiff  Marshall,  delivering 
Uie  judgment  of  this  court,  said,  "  the  uniform  i 
araatmction  of  the  clause  referred  to.  had  I 
bi.tn  \hfil  it  was  not  necessary  to  aver  on  tlie  ' 
rtconl  that  the  defendant  was  an  inhabitant  of 
thr  district  or  found  therein.    It  was  sutficient 
'  the  court  appeared  to  have  jnri'^<li(  tion  by 
iIm:  Citizenship  or  alienage  of  tlie  ijariics.  The 
exemption  from  arrest  In  a  diHtricl  of  which 

flw  <kfendaut  was  not  :m  iidi.iliitaiit,  ()r  wjw 
tiA  found  at  the  time  of  serving  the  process, 
«a»  the  ftrivileu'e  of  the  defendant,  whidi  he 
might  waive  by  u  voluntary  a|ipearance.  If 
procew  wjis  rxturiK  tl  by  the  marxlial,  as  served 
upon  him  within  the  district,  it  wim  saCRcient, 
srfl  where  the  defendant  voluntarily  appeared 
in  the  court  below,  without  taking  the  cxcep- 
tioo.  it  was  an  adirussion  of  the  service,  and  a 
Oliver  of  any  further  inquiry  itito  the  tnalter." 

TUit  the  cause  should  Ik?  within  ilie  jurisdic- 
tion of  the  oonrt.  that  is  to  say,  that  it  diould 
>  to  one  of  those  ela'^scs  of  eases  of 

whii  h  alone  the  court  i.s  aulliorized  to  take 
f  jnizano  i-  indispensable:  that  the  paiii'  > 
liiould  lie  lH,'foru  the  court  is  matter  of  pro 
teilun*  and  of  the  service  of  process.  If  the 
dj-ft-ndaut  is  not  an  inhabitant  of,  or  found 
within  Uie  district,  he  oinnot  Ihj  brought  be- 
fcre  the  court  b>  any  <  nniiiu!><)ry  prrx-ess,  but 
If  he  voluntarily  ap|»tai>-,  lie  liefore  the 
^purt.  and  then  the  court  having  jurisdiction 
if  the  cause,  and  having  the  parties  l>efore  it, 
^'>uld  Ih-  strange  if  it  declined  to  take  cog- 
uuMOce  of  tUc  matter,  for  no  other  reasim  than 
ikat  if  the  def«»idant  had  not  voluntarily  ap- 
peved,  he  could  not  have  been  compelled  to 


If  the  principles  above  stated  be  kept  steadily 
la  view,  it  is  Iw  licved  thai  all  the  points  rai-sed 
Irf  the  learned  counsel  in  answer  to  the  argu- 
weA  against  the  Jurisdiction  of  the  court  in 
^hbciive.  w  ill  vaniw,  one  afteranother,  as  they 
ifb  am»t>ached. 

In  the  first  place  H  is  said,  that,  according  to 
tfl  the  authoriti«'s,  it  is  sulllcient  that  all  the 
isembers  of  the  corporation  sued  are  citizens 
^  tome  other  State  than  that  of  which  the 
■  '  lintifT  is  a  ciCfasen.    T'nt  IIhti'     no  aiiflsnrity 
j»hich  mv^  tluU where  the  juribdictiou  depends 
IjM*  craendiip  of  the  parties,  a  citfaeen  of 
one  State  may  brini;  an  action  in  the  Circuit 
Court  in  another  Stale,  against  a  citizen  of  that 
Stale  and  •  cMzen  of  a  tnird  State.    If  it  had  | 
<»32*]  ever  been  so  deci<led,  *the  deeisjon 
JfQuld  be  utterly  inconsistent  with  the  highest  i 
jgo^.  tt^^  Jfadieiaiy  Act  itself*  which  ex  | 


prcssly  limits  the  jurisdiction  to  cases  between 
citizensof  the  State  in  which  the  suit  Is  brought, 
and  citizens  of  another  Stale,  and  the  court 
would  ralhcr  couform  to  the  plain  language 
and  meaning  of  the  act  than  to  a  judicial  decis- 
ion or  dietinn  clearly  conllictitig  with  it. 

But  it  is  now,  for  the  tirst  time,  stiggested, 
that  in  an  action  bv  or  against  a  corporation, 

the  cili/i  nship  f)f  the  governing  members  only 
need  be  iuciuired  into,  or,  in  other  words,  that 
an  acticm  by  or  against  a  corporation,  is  an  ac- 
tion b}' or  against  the  ofTirial  mcnibcrs  alone. 

In  (htrii»  v.  IStrawbridge  (3  Cranch.  267)  it 
was  said  that  eadi  distinct  interest  must  be  rep- 
resented by  persons,  all  of  wliom  nui'^t  be  ca- 
{jable  of  suing,  or  liable  to  be  sued  in  the  federal 
courts. 

The  wonl  *'  repre-siented,"  used  by  the  court 
iu  that  case,  is  seized  upon  by  the  counsel, 
and  it  Is  said  the  governing?  members  of  a  cor- 
poration represent  the  interests  of  thocorponi 
tiou;  therefore,  they  are  the  real  parUes,  and  it 
is  sufficient,  if  they  have  the  requisite  citizen- 
shij),  to  give  the  court  jurisdiction.  But  in 
order  to  uudei-sl4uul  the  true  meaning  of  the 
court,  we  must  advert  to  the  fact  that  the  suit 
wjis  on  the  eciuity  side  of  tlie  court,  where 
there  may  be  several  defendants  having 
distinct  interests  from  each  other,  and  where  it 
may  happen  that  a  complete  decree  may  be 
made  l>etween  sonie  of  the  parties  without  af- 
fecting the  interests  of  others. 

Each  party  having  an  inten  st  is  said  to  rep- 
resent that  Interest.  If  s<'verjil  ik-Tsouh  have 
the  same  intei-est  they  jointly  represent  that 
interest,  and  if  they  all  have  the  requisite  eili/.en- 
ship,  antl  a  complete  decree  can  be  made  as 
against  them,  without  affecting  other  defend- 
ants having  a  diflferent  intert^t,  not wilhstand- 
iiiLT  Mu  h  other  defendants,  or  some  of  them, 
lia\t  not  the  requisite  citizenship,  the  court 
will  proceed  to  adjudicate  l)elvveen  the  com- 
plainani  and  the  defendants,  who  have  the 
reqifisite  citizenship,  {fhrntai  v.  Bantot,  10 
Wheat.,  181.) 

In  an  mrtion  by  or  against  a  cor|K)ration. 
the  corporate  name  represents  the  rights  and 
interests  of  the  corporation;  that  is  to  sav, 
the  c«>rporate  rights  and  interests  of  tfie 
meinhciN  of  the  corporation,  in  the  subject 
matter  of  the  suit — not  the  governing  members 
only,  but  all  the  memlnirs;  for  though  the  gov- 
erning members  ordinarily  manage  the  busi 
ness  of  the  corporation,  the  corporate  rights 
and  interests  belong  tf>  all  the  members,  not 
a<  (  (irding  to  their  (>lli(  iai  *iaiik.  but  in  |^*r>IJ3 

i)roi>ortion  to  their  respective  shares  of  interest 
n  Ine  corporation. 

It  is  said  that  the  governing  niernbers  have 
the  right  to  sue,  and  may  be  compelled  to 
plead,  and  are  therefore  the  real  pHuntiffs  or 
defendants.  But  that  a  private  member  can 
neither  sue  nor  prevent  a  suit,  nor  can  his  ad- 
missions be  j^iven  In  evidence  against  the  com- 
pany. 

it  is  true  that  a  single  private  member  can- 
not  sue,  nor  prevent  a  suit,  nor  could  one  only 

of  the  governing  members,  but  the  private 
menil>ers,  acting  together  in  their  corporate 
capacity,  might  control  the  action  of  the  offi- 
cial members,  and  can^e  a  suit  to  be  brought 
or  defended.  It  would  seem  from  the  princi- 
ple of  the  Case  of  ThtJRngy.  Hu InhiMkmtM <(f 
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lltirdtrickf  (11  Ea^t,  379),  llmt  tlic  }ulmis*«ioiis 
of  ii  private  ineinl)er  might  be  given  iu  evi- 
dence as^ninftt  the  compuny  ;  for.  hnvinp:  an  in- 
terest in  the  suit,  he  could  not  be  made  a  wll- 
ncjw.  But  if  the  admissions  of  a  private  mem- 
ber could  not  l>e  given  in  evidence,  so  neither 
could  the  admissions  of  a  single  director.  For 
the  acts  or  declarations  of  a  single  director,  or 
of  anyone  not  authorized  to  act  alone  for  the 
company,  are  not  the  acts  or  declarations  of 
the  company,  and  the  Interest  of  a  single  di- 
rector, or  even  of  the  i)resirl('nt.  may  06  leSS 
Uiao  tliat  of  a  private  stockholder. 

Agnin:  It  is  mid  that  a  private  member  can- 
not be  summon*  (1  or  (list rained  (o  u  s  a  .  r  tr»  a  de- 
mand against  a  corporation.  Tbc  rule  is. that  for 
a  public  concern  the  eheriflP  cannot  distrain  any 
individual  member.  (2  Hae.  Al>.  E.,  8.  note; 
Thurffidd  v.  Janet,  Skinner,  27.)  It  is  true 
that  a  smnmons  is  served  upon  the  chief  olBcer 
of  the  company,  but  it  is  a  summons  of  the 
company,  not  of  the  chief  officer,  who  is  only 
the  oi^an  through  whom  it  is  commuDicated 
to  the  company.  If  upon  this  summon??  the 
corporation  does  not  appear,  there  is  no  further 
prtMcen  either  against  the  person  or  property  of 
the  head  of  the  cori)oration,  any  more  than 
against  the  person  or  property  of  any  private 
member:  but  the  process  tocompel  the corpom- 
tlon  to  appear  b  a  dMril^^uM  ag^DAt  the  corpo- 
rate property. 

But  the  manner  of  requhrlug  the  appearance 
of  n  corporation  is  mere  matter  of  procedure, 
and  even  if  it  were  allowable  l«>  rcii^ou  from 
matter  of  procedure  to  the  question  of  juri.sdic 
tiou,  so  That  only  the  individual  upon  whom 
proce.ss  is  served  should  be  regarded  as  llie  re«l 
defendant,  the  summons  which  is  served  upon 
the  head  of  the  corponition  is  not  the  oriudnal 
j>roce<;s,  but  a  mere  preliminary  notice  which 
n  1  I  \  1  ways  be  dispensed  with .  The  real  pro 
|>ii4*]  cefsH  is  ♦the  dhtrtn'jn.*.  whicli  is  not 
Served  upoq  llie  head  or  Kovemiii^  members  of 
the  corporation,  but  toMed  upon  its  property. 
And  if  the  summons  were  the  original  process, 
that  is  served  upon  the  head  of  the  corporation 
only,  and  not  upon  all  the  governing  memljcrs. 
and  by  this  ndc  the  president  would  Ik'  ttie  only 
defendant,  and  it  would  be  sufficient  if  he  luul 
the  requisite  citizenship. 

If  in  an  action  against  a  corporation,  no 
member  can  be  regarded  asadefendant.against 
whom  there  is  no  im)ce««  to  compel  him  to  ap 
pear,  then  no  member,  cither  official  or  private, 
can  be  a  defendant,  for  there  is  absolnlcly  no 
pn>ces«  l»y  w  liicli  any  one  of  them  ran  be  coin- 
p<>lled  to  appear;  the  onlv  process  is  against  the 
*  property  of  tbo  corporation,  which  bdongs  not 
to  the  onicial  members  only,  buttoallthemem- 
bere  in  tlieir  ( orporatc  capacity.  j 

It  is  not  pretended  that  any  'indlTidual  mem- 1 
berof  a  corporation  has  a  ri;j^ht  tn  be  heard  as  a 
party  objecting  to  the  jurisdiction,  nor  does  the 
objection  in  tills  case  come  from  any  individnni 
jn<'mber;  it  comes  from  tlie  corporation,  that  is, 
frudt  all  the  members  in  tlieir  corporate  ca- 
pacity. It  b  not  that  Baring  and  Rutherford 
object,  that  bein-::  citizens  of  Nortli  Cfirolina 
they  cannot  be  sued  in  t^outh  t'arolina,  but  the 
corporation  objects  that  the  action  bi-lng  again.st 
the  corporati*»n,  and  Barim:  and  Tiuiherford 
being  members  of  the  corporation,  it  is  an  acljon 
agaiuat  them,  as  well  as  agdnst  theoUwrmem- 
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l>ers,  and  ii  therefore  not  a  suit  between  "  citi 
zens  of  the  Stale  in  w  hich  the  suit  is  brought 
and  a  citizen  of  another  State." 

A  corporation  in  South  Carolina  cann<»f  N 
sued  iu  North  Carolina  by  proccciling  agaiar.i  a 
private  member, or  any  member  domiciled  there, 
neither  can  it  be  sued  in  South  Carolina  by  p»ro- 
ccediui;  against  any  member  domiciled  there. 
But  it  is  no  solecism  that  the  corporation  canii  >t 
be  sued  in  the  Circuit  Court. because  A,  one  of  the 
members,  is  a  citizen  of  North  Carolina,  and 
yet  that  A  cannot  be  sued  aoywhere  for  the 
same  cause. 

If  one  of  the  members,  or  at  all  erents  if  one 
of  tlie  directors  were  a  citi/.en  of  Xew  York,  it 
is  conceded  that  the  coiporalion  could  not  be 
stied  in  the  Circuit  Court  in  South  Carolina, 
nor  couM  the  Xew  York  member  or  director  lie 
sued  in  any  court  in  New  York  for  tlie  same 
cause,  yet  where  is  the  solecism  In  thist  It  Vk 
simply  that  tlie  Circuit  Court  is  a  court  of 
liinitcKl  junsdicLion,  and  that  the  case  is  not 
within  fhe  jurtsdictton.  If  the  action  were 
broTicrht  in  a  court  of  ireneral  juristliciion.  it 
would  be  no  objection  that  some,  or  even  all  of 
*tbe  members  of  the  corporation  were  [*o35 
citizens  of  North  Canilinn  or  New  York. 

That  the  plaintiff  cannot  sue  the  corporation, 
in  the  Circuit  Court,  because  some  of  the  mem- 
bers of  the  corpornMon  are  citizens  nf  N'lrrh 
Carolina,  is  no  more  tlian  happens  tf>  every 
]>laintiff  whose  case  is  not  within  the  Jurisdic- 
tion of  that  court ;  ju.stice  is  not  therefore  deni^-d 
him,  it  is  only  necessary  for  him  to  seek,  ii  in 
another  tribunal. 

The  relation  of  the  governing  memb<»r8  of  a 
corporati(m  to  the  private  meuilK-rs  is  rather 
that  of  agents  than  of  tru.stees.  If  they  were 
trustees,  suits  by  and  ajrn5n«'t  the  corponi'ioa 
ought  to  be  brought  in  their  proper  names,  and 
not  in  the  corporate  name  which  represents 
all  the  mi  mbers  iu  their  corporate  character, 
and  not  the  governing  members  alone. 

It  does  not  follow,  that  be(  auso  in  matters  of 
procedure  a  partictilar  memlK'r  of  a  corporation 
IS  not  noticed  as  a  party,  therefore  he  shall  not 
be  noticed  in  the  matter  of  jurisdiction,  lo 
mutters  of  procedure,  a  particular  director  i« 
no  more  notic<!d  Jis  a  party  to  the  record  than  a 
part 'cular  private  member;  why. then, should  the 
citizenship  of  a  director  determine  the  jurisnlic 
tion  any  more  than  that  of  a  private  memN/r^ 
That  the  particular  memlx-rs  of  a  oorporn 
tion  have  never  been  notice<l  ;»s  pjirties.  ex<vpt 
to  defeat  the  jurisdiction  of  the  Circuit  Court, 
is  not  true.    In  Thf  /tank  of  the  rnitfd  Siutr^ 
V.  Dcreaiijr  they  were  noticed  for  the  purpow 
of  sustaining  the  jurisdiction,  which  could  not 
otlierwise  have  been  su|>pf>rted. 
t    The  residence  of  a  corporation  is  not  de 
I  termined  by  the  residence  of  its  members,  nor 
by  that  of  the  president  and  dire<'tors.    A  cor 
pbration  created  by  a  law  of  South  CaroUoa, 
and  for  an  object  to  be  pursued  in  South  CVo- 
Una.  must  liave  its  h)cafion  there,  and  nowhen- 
else.   Its  artitldal  being,  as  a  creature  of  the 
law  of  South  Carolina,  can  only  exist  whenc 
that  law  is  in  force.    The  indivi'bial  member- 
or  eveu  the  pre»ideut  and  directors,  might  be 
anvwhere  else,  but  the  body  corporate  would 
still  hv  there.    It  is  by  no  means  clear  that 
a  corporation  is  held  to  reside  where  its  priuct- 
pal  office  Is.  In  the  case  of  Th«  Bank  ef  (&« 
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r**^  StnU3  V.  McKernU  (2  Brock..  898).  in 
vhichit  was  contcndetl  that  timtltiik  resided  in 
PliiladelpLiii.  and  therefore  was  not  affected 


The  case  of  London  and  Wood  (13  Mod..  669) 
dooenotihow  tbtt  only  the  official  members  of 
a  corpocaUon  will  be  noticed  as  parlies.  The 


V 


corporali 


Philatlelphia.    How  is  this  to  be  susiaineti?  i  tial  justice  to  be  sacrificed  to  a  \tigA\  liction,  by 


suffering  the  same  person  to  be  plainti£F  in  one 

capacity,  and  judge  in  another.  True,  It  was 
said  the  objection  would  not  have  prevailed  if 


Tjf  corporate  body  consists  of  all  the  stock 
holders  and  Hcts  by  a  name  'compre- 
,iing  all  the  stockholders.    Theae  stock- 


ders  reside  all  over  the  United  States,  but  one  of  the  aldermen  had  been  plainlitT. — not 


ouog  in  their  corporate  capacity,  in  which 
Amt  they  act,  a  mere  legal  entity,  invisible, 
Diudible.  iucorporealT  they  act  by  agents.  It 
my  well  be  doubted,  and  b  doubled*  whether 
tb«  residence  of  those  agents  cftn  fix  the  red* 
:/ f  of  the  corporulion,"  and  the  atatute  of 
kaittUcMispfevuled  against  the  bank.  Perhape 
tbetrae  view  of  the  matter  is.thsttbeoorponite 
iiiteoc*'  of  the  Bank  of  tlie  United  Stutes. 
itciQgalaw  of  the  United  bt&tes,  the  corpora- 
tin  most  be  held  to  be  wherever  that  law  pre- 
^isls.  But  however  this  may  Ihj,  there  is  a 
rule  difference  between  residence  and  citizen- 
*up.  AcofpDntioa]i»7haveafedclmioe,but, 
*■  this  court  UM  solemnly  dadded,  it  cannot  be 

The  supposed  analogy  bet#een  a  corporation 

»>1  a  State  ruiher  fanciful  than  real.  When 
t  StAte  is  called  a  corporation*  or  a  corporation 
i  Sute,  it  is  a  mere  figure  of  speedi.  They  are 

ipdiffertnl  fr.)in  each  other  as  the  creatf)r  and 
Uh:  tiling  created.  A  State  is  the  law  maker, 
•bote  and  independent  of  the  law.  A  corpora- 
t  f  n  is  a  crt-ature  of  the  law,  a  modified  us-^tx^ia- 
li^-D  of  individuals,  and,  like  other  as.sociulions 

!  ndividuals.  subject  to  the  law. 

-N'or  is  it  invariably  true  that  in  political  so- 
:i-ties  public  acts  are  referred  to  the  persons 
vho  have  the  adminLsirationof  the  government 
I:lngland  the  public  property,  and  other 

ibiic  rights,  are  vested  iu  the  king,  and  suites 
:i>aceniing  them  are  brougiit  in  his  name,  but 
t  these  States  the  public  property  and  rights 
i??  vested  in  the  Commonwcaltii,  and  not  in 
individual,  and  suits  concerning  them  are 
Tmight  in  the  name  of  the  Commonwealth, 
aA  not  referred  to  any  individual  more  than 
isotheras  the  plaintiff.  The  public  business 
t  seoessarily  done  by  agents,  and  these  agents, 
iite  ntlwr  agents,  are  trustees  as  to  the  powers 

:h  which  they  are  invested,  but  tlie  nets 

(iuch  they  do  wiUiin  the  limits  of  their  powers 
»  referred  to  the  Commonwealth,  ana  not  to 

-  tn.  as  individuals. 

U  is  true  that  i)efore  the  11th  amendment  of 
kfc  OHltutlon  the  States  were  liable  to  be 

-rd.  but  not  as  corporations.    They  were  lia 
ie  to  be  sued  as  States,  because  by  the  Consti- 
HMi.  as  it  stood  before  the  llUi  amendment, 
judicial  fX)wer  extended  to  controversies 
between  a  State   and  citizens  of  another 
tsifl^  wmk  batweeo  a  State  and  foreign  States, 
•tacM  or  subjects."    Without  this  provision 
<  Uw  OoMtiiution,  it  would  surely  never  Imve 
m&  pratosded  that  because  the  individuals 
uricjc  the  administration  of  the  State  govern- 
citizens  of  the  State,  or  because  the 
was  composed  *of  its  dtlsens,  a 
nit  brtween  ttvo  States,  or  between  a  State  and 
cithBiMi  of  another  Stale,  was  a  suit  between 
of  different  States.and  therefore  within 
]urIsdiol|Hi«(  the  federal  judiciary. 
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because  he  would  not  have  been  noticed  as  a 
member  of  the  corporation,  but  because  he 
would  not  have  l^een  both  plaintiff  and  judge. 
Hatsell,  Baron,  said:  "  If  one  of  the  aldermen 
should  bring  an  action  before  the  mayor  and 
aldermen,  that  may  be  a  goo<l  judgment,  l)e- 
caXise  it  may  be  a  court  of  mayor  and  aldermen 
without  him.  and  the  plaintiff  would  not  bean 
es.'^etitial  part  of  the  court."  But  tlie  mayor  is 
an  essential  part  of  the  court,  doubt  if  each 
individual  of  the  oommonalty  had  l)een  an  es- 
sential part  of  the  court  he  would  have  been 
noticed  as  a  party.  As  to  suits  in  the  name  of 
the  people  of  the  State  tieing  tried  before  a  j  udge 
who  is  one  of  the  people,  that  is  a  matter  of 
unavoidable  necessity,  and  besidts,  the  Judge 
has  no  more  interest  in  the  suit  than  anybody 
else,  not  more  than  even  tlie  defendant  himself. 

It  is  true  that  a  corporation  acts  by  the 
agency  of  natural  persons,  but  no  prindple  is 
more  familiar  than  that  the  acts  of  an  agent, 
acting  within  the  limits  of  his  agency,  are  re- 
ferred to  the  principal,  and  regarded  as  the  acts 
of  the  priucip  il  only,  and  not  of  the  agent.  A 
corporation  sues  and  defends  suits  by  attorney. 
He  is  tlie  natural  person  by  whom  the  personal 
acts  of  suing  and  defending  are  done,  yet  no- 
body ever  imagined  that  he  is  the  parly  to  the 
suit.  The  oflicial  members  are  concerned  in 
the  suit  in  their  corporate  character  as  well  as 
the  private  members,  and  it  is  as  much  con- 
founding the  distinction  betwetm  the  natural 
and  corporate  character  to  call  the  otllcial 
members  parties  to  the  suit,  as  it  is  to  call 
the  private  members  parties.  To  say  that 
the  corporate  name  represents  the  private  mem- 
bers not  as  persons,  but  as  a  faculty,  and  the 
oflicial  members  alone  as  individuals  or  jMirsons, 
is  an  incomprehensible  refinement — very  little 
better,  in  fact,  than  a  mere  jargon  of  words 
without  meaning.  The  truth  of  the  matter  Is 
well  expressed  by  GM^  JtM^  Marshall  in  The 
Bnnkeft^  UnUed  8tate»  v.  MeKetaie  (2  Brock. , 
393). 

**'The  president  and  directors  at  [*538 
Philadelphia  are  neither  the  nomlnsl  nor  real 

plaintiffs.  The  nominal  plaintiffs  are  the  pres- 
ident, directors  and  company;  the  real  plaint- 
iffs are  all  the  stodtholders:  the  corporate  lx>dj 
consists  of  all  the  sfocklioldei-s,  and  acts  by  a 
name  comprehending  all  the  stockholders. " 

Bnt  in  pdnt  of  fact,  this  action  is  brought 
against  all  the  members  of  the  corporation  in 
their  corporate  character,  and  not  against  the 
official  members  only.  The  oorpontion  is  sued 
as  one  whose  members  are  citi/.ens  of  South 
Carolina.  If  the  othcial  members  only  are  to 
be  regarded  as  parties,  why  was  it  not  sued  as 
a  corporation  whose  president  and  directors  an 
citizens  of  South  Carolina? 

It  seems  to  be  admitted  that  though  by  the 
Oonstitulion  the  Judicial  power  of  the  United 
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States  extends  to  cases  between  citizens  of  differ- 
ent States,  the  Judiciary  Act  confers  jurisdic 
tion  on  the  drenit  courts  only,  as  between  cit- 
ixens  of  the  State  where  the  suit  is  l)roui:}if  miuI 
dUisens  of  another  State.  But  it  is  suid  tliut 
rince  the  Act  of  1669,  when  one  of  two  parties 
to  a  joint  contract  is  suwl,  he  cannot  plead  the 
nonjoinder  of  the  other  party  v.  ho  resides  in 
another  State,  and  is  not  found  in  the  dtetrict 
where  the  suit  is  hrousrht.  This  i«;  becnnseihe 
Act  of  1839  authorizes  the  plainlill  to  sue  each 
of  the  parties  separately,  as  if  the  contract  were 
joint  and  several.  Hut  the  suit  must  still  be 
"between  a  citiajen  of  tlie  State  in  which  the 
suit  is  brought  and  a  citi/en  of  another  State." 
And  therefore  a  citizen  of  New  York,  having 
two  joint  debtors,  oneacitizen  of  Pennsylvania, 
and  the  other  a  citizen  of  Vir^nia,  could  not 
sue  either  of  them  in  the  Circuit  Court  in  New 
Jersey,  and  even  the  voluntary  appearance  of 
the  defendant  would  not  pve  the  court  juris 
diction  of  the  case.  And  if  they  were  found  in 
Pennsylvania,  and  sued  jointly  in  the  Circuit 
Ck)urt  there,  they  might  plead  to  the  jurisdic- 
tion that  the  case  was  not  one  betw^een  citizens 
of  the  Btate  in  which  the  auit  was  brought  and 
a  dtizen  of  uuother  State;  nOT  would  tiie  vol- 
UQtary  appearance  of  the  dtizen  of  Virginia 
make  ft  sndi  a  case,  so  as  to  bring  it  whhrathe 
Jurisdiction. 

The  objection  in  this  case  is,  not  that  some  of 
the  defendants  are  sned  In  a  district  in  wbteh 
thOT  were  not  found,  but  that  a  suit  is  brought 
In  the  Circuit  Court  in  South  Camlina  by  a  cii- 
ixen  of  New  York  against  citizens  of  South 
Carolina  and  citizens  of  North  Carolina:  for  n 
suit  against  a  corporation  is  a  suit  against  all 
the  members  in  their  corporate  diaracter.  If 
Baring  and  Uutherford  had  happened  to  be  in 
South  Carolina  when  the  suit  was  commenced, 
589*1  *stttl  being  dtizens  of  North  Carolina, 
it  would  not  be  a  suit  "  Ix'tween  cifi/ens  of  the 
State  in  wliich  the  suit  is  brought  urni  a  citi- 
aen  of  another  State."  And  the  voluntary  ap- 
pearance and  cf>nsent  of  liarinir  imd  Ruther- 
ford, and  every  other  meiulK-r  of  the  corpora- 
tion, each  in  his  natural  character,  and  of  all 
the  members  collectively  in  their  corporate  char- 
acter, would  not  remove  the  objection. 

All  the  members  of  the  corporation  may  be 
said,  in  a  certain  ideal  and  fictitious  sense,  to 
be  residents  of  South  Carolina  in  their  corpo- 
rate character,  because  the  cori>oration  of  which 
they  are  memln^rs  resides  there.  But  the  cor- 
poration is  not  a  citizen,  and  therefore  they  are 
not  citizens  of  South  Carolina  in  their  C(triM)rate 
character.  By  becoming  members  of  the  cor- 
poration, they  have  subjected  themselves  to  be 
sued  in  their  corporate  character  in  any  court 
of  general  jurisdiction  in  South  Carolina,  but  i 
they  cotild  not.  either  by  a  general  or  partlcu-  \ 
lar  consent,  ixive  juristliction  to  the  Circuit 
Court  of  a  cause  of  which  it  is  not  authorized 
by  Its  fundamental  law  to  take  cognizance. 

Again:  It  is  sjiid  that  if  the  company  were  a 
copartnership,  having  its  odlce  and  carry  ing  on 
business  in  Bonth  Osrolina,  and  Bann^  and 

Rutherford,  two  of  the  jiartners.  residing  in 
North  Carolina,  their  appearance  would  be  dis- 
pensed with:  and  this  position  is  fonnded  on 
the  Act  of  1S39.  Since  that  act  it  is  conceded 
that  if  they  were  partners  in  an  iucurporaled  i 
company  they  might  liave  been  omittM  aIlo>  I 


gether.  and  then  all  the  defendants  boinL'f'il 
zens  of  South  Carolina,  the  iurisdiclion  woul 
he  clear.  But  if  they  were  included  in  thei 
tion,  and  described  in  the  writ  and  declaratid 
us  cilizcu^  of  North  Carolina,  so  that  it  t] 
peered  on  the  record  that  the  suit  wa.s  nox  of 
"between  citizens  of  tfie  State  in  which  tl 
suit  was  brought  and  a  riti/4'n  of  another  St.itei 
it  is  very  difficult  to  (  <in(  (  ive  how  the  jurisiiii 
tion  could  Ije  sustained.  Or,  if  they  wen'  lii 
scribed  t\&  citizens  of  South  Carolina,  and  v  > 
nntarily  appeared  and  pleaded,  not  that  th' 
were  not  found  in  the  district  of  South  Ciral 
na.  which  is  mere  matter  of  pro<^ure.  aa<i 
waived  by  the  app'arance.  but  that  they  W8 
citizens  of  North  Carolina,  so  that  the  case  wi 
not  between  citizens  of  South  Carolina  and 
citizen  of  New  York,  which  is  matter  of  ) 
risdiction,  there  can  be  no  doubt  that  an  to  the 
the  plea  must  have  prevailed.  Though.  i« 
haps,  the  court  might  then  have  procee«U 
against  the  other  oefendants  as  if  they  b» 
never  been  joined.  But  however  this  msy  1 
in  the  case  of  a  mere  partnership,  it  is  I 
out  of  the  question  in  the  case  of  acorporatioi 
*W1io  ever  yet  beard  of  aa  a^ioii  or  [*54 
a  judtrineiit  a<:uinst  a  paft  Mlfy.ctf  the  memk' 
of  a  corporation  on  a  contract  of  the  corpoi 
tlooT 

Surely  if  anything  is  settled  Ix^yond  all  CO 
troversy,  it  is  that  an  individual  member  ot 
oorporatlmi,  or  any  number  of  members  1^ 
than  the  whole  united  under  the  OOtpon 
name,  and  in  the  corporate  character,  canm 
be  sued  on  a  contractof  the  corporation.  Tht 
indeed,  is  the  very  thing  which  constitutes  tl 
chief  inducement  to  the  formation  of  incorp 
rated  companies. 

There  could  Iv  no  action  in  this  contract  b 
agjiujst  the  corporation,  by  the  corporate  nam 
which  includes  all  the  members  in  their  oorp 
rate  character  and  connection — thos**  who  ^ 
citizens  of  North  Carolina,  as  well  as  tho»<"  ^  1 
are  citizens  of  South  Carolina;  nor  conM  tlu 
be  any  judgment  which  would  not  include  ti 
North  Carolina  members  with  lliose  in  S<»u 
Carolina.  An  action  against  a  corporation 
an  action  nirjunst  all  the  member?i  of  the  cc 
poration,  in  the  corporate  name  and  characf< 
which  necessarily  imply  the  corporate  uni< 
and  association  of  all  the  members,  and  cxchu 
the  idea  of  any  separate  identity  or  liabilit 
with  reference  to  the  subject  matter  of  the  su) 

But  it  is  said  that  Baring  and  Rutherf<>r 
con8idere<i  as  partners,  were  dormant  partnei 
and  that  dormant  partners,  as  defendant*,  a 
not  only  not  necessary  parties,  but  are  not  t 
lowed  to  become  parties  to  the  record  whe 
they  were  not  so  to  the  contract,  and  thii- 
defeat  by  surprise  (which  might  be  a  fraud! 
plaintiff  who  nad  never  bearoof  tbem. 

They  were  no  more  dormant  partners  thj 
any  other  stockholders,  not  more  even  than  li 
directoni.  There  Is  nothing  in  the  name  of  tl 
corporation  to  indicate  who  are  the  prfside 
and  directors,  any  more  than  who  are  the  p 
vate  members,  and  it  Is  almost  as  easy  ia  pol 
of  fact,  for  a  .«tranger  to  ascertain  who  are  t 

Erivate  members  as  who  are  tbg  oflicial  mei 
ers.  The  corporation  Is  sned.  as  It  mxm  Y. 
by  the  corporate  name,  and  no  individtial  mr\ 
her  can  come  in  and  say.  1  ought  to  he  inctud* 
In  the  action,  and  am  not,  nor  can  the  whe 
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body  »y.  there  is  a  member  who  ought  to  l>e 
■sd  is  not  mcluded  in  the  action.  Whoever  is 
iiDMinber  is  include<!  under  the  corporate  name, 
tod  whoever  is  not  included  under  the  corpo- 
rate name,  is  not  a  member.  DeMautort  v. 
linden  (1  Bam.  &  Adol.,  398)  is  no  more  than 
thii 

KpXn  :  It  is  said  that  if  Baling  and  Ruther- 
fonl  apj>eared  voluntarily,  it  iscertain  the  court 
would  have  jurisdiction,  for  so  savs  the  Act  of 
54 1  •]  •188W.  But  the  Act  of  1889  says  no  such 
ihiu^.  It  does  not  enlarge  the  jurisdiction  of 
ibearcuit  courts  so  as  to  make  it  extend  to  all 
«ita  between  citizens  of  different  States,  no 
m&tter  where  brought,  provided  the  defend- 
Di$  can  be  found  in  the  district  or  voluntarily 
appear.  It  leaves  the  matter  of  jurisdiction 
dt-fiending  on  the  citizenship  of  tlie  parties.con- 
fioed  as  it  was  bv  the  Act  of  1789. to  cases  **  be- 
tveen  citizens  o\  the  Slate  in  which  the  suit  is 
briu;bt  and  citizens  of  other  States, "and  only 
prDvides  that  when  the  case  is  within  the  juris- 
dirtion.  that  is,  when  it  is  a  case  '*  between 
citizens  of  the  State  in  which  the  suit  is  brought 
ici  dlizrns  of  another  State,"  if  the  defendants 
Toiuntarilv  appear,  though  not  inhabitants  of, 
*  found  m  the  district,  the  court  may  proceed 

10  adjudicate  the  cause ;  or  if  some  of  them  are 
f  (Hid  in  the  district,  or  voluntarily  api^ear.and 

'^i*-T%  are  not  found,  and  do  not  appear,  tliose 
wlw  are  found,  or  do  appear,  may  be  proceeded 
oainst  without  prejuaice  to  the  others.  For 

iample.the  Circuit  Court  in  New  York  would 
kare  jurisdiction  of  a  suit  brought  by  a  citizen 
d  New  York  against  several  defendants  citi- 
ttcs  of  South  C^t)lina  and  North  Carolina,  be- 
ante  it  would  be  a  case  "  between  a  citizen  of 
"be  State  in  which  the  suit  was  brought  and 
liuzens  of  other  States,"  but  unless  the  defend- 
HU*  were  found  in  New  York,  or  voluntarily 
ippeired,  they  could  not  be  proceeded  against, 
ince  the  Act  of  1839,  if  either  of  them  was 
foondin  New  York, or  voluntarily  ap|)eMre<l,he 
liehtbe  pn'KX'eded  against  alone, and  i-ould  not 
?l«<i  the  nonjoinder  of  thf  others.  This  is  the 
effect  of  the  judicial  exposition  given  to  tlie 
proviao  of  the  11th  section  of  the  Act  of  1789, 

11  Graei^  v.  Palmer  (8  Wheat..  690),  and  of 
iheActof  1889. 

But  the  Circuit  Court  In  New  Jersey  would 
ttoC  have  jurisdiction  of  a  suit  between  the  same 
paitiei,  beoauae  neither  of  them  being  a  citizen 
•f  Xew  Jersey,  it  would  not  be  a  ca.se  '*  be- 
tween a  ciii^n  of  the  State  in  which  the  suit 
VM  broDffht  and  citizens  of  other  States,"  and 
evea  if  the  defendants  were  found  in  New 
iwey,  or  voluntarily  appeHr(*<l.  thev  could  not 
be  proceeded  against ;  for  to  use  the  language  of 
Ifce  Atlomey-Oeiicrul  in  this  very  case,  "who 
WW  heud  before  that  the  voluntary  ap{)carance 
a  a  citizen  of  a  State  jpvcs  jurisdiction  to  the 
fedoml  courts  in  a  case  m  which  that  jurisdic- 
tioo  dspcads,  not  on  thechuructer  of  the  cause, 
vlbeaUUe  of  the  pleadings,  or  the  service  of 
fifoocM — tftill  lens  the  will  of  an  individual — 
■at  ffanply  on  the  fuel  of  citizenship  or  no  citi- 
S48*]ieoahip,or  as  *it  is  commonly  expressed, 
oa  tbe  character  of  the  pariii  s;  that  is,  on  a 
diitioct  and  aacertained  civil  »tatm  in  the  par- 
tka.'* 

Now^tbe  civil  on, which  the  jurisdiction 
of  tte  Ofacail  Court  deiKMuis  is,  that  the  parties 
«■  one  aide  ahould  be  citizens  of  the  State  in 
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which  the  suit  is  brought,  and  fhose  on  the 
other  side,  citizens  of  one  or  more  of  the  other 
Slates;  and  as  citizens  of  North  Carolina  are 
and  must  be  included  as  defendants  in  this  ac- 
tion with  citizens  of  South  Carolina,  under 
the  corjwrate  name,  neither  the  plaintiff  nor 
defendants  are  citizens  of  the  State  in  which 
the  suit  is  brought,  and  therefore  the  parties 
have  not  the  civil  ntatu*  necessarj'  to  give  the 
court  jurisdiction,  and  the  want  of  this  neces- 
sarv  $tatm  cannot  be  supplied  by  consent. 

Again:  It  is  vsaid  that  corporations  ngtjegnte 
in  this  country  are  without  the  capjvcity  of 
I  contracting,  e.xcept  through  guardians,  trust- 
!  ees,  or  curators,  and  that  in  this  respect  they 
are  like  minors  and  lunatics;  yet  nothing  is 
j  more  certain  than  that  in  all  the  corporations 
!  with  which  we  are  acquainted  in  this  country, 
the  ultimate  i)Ower  of  making  by  laws  for  the 
government  of  the  corporation,  and  of  other- 
wise controlling  the  action  of  tlie  official  mem- 
bers, resides  in  the  body  of  the  members,  and 
is  frequently  exercised  by  them;  but  who  ever 
lieard  of  a  minor,  or  a  lunatic,  prescribing 
rules  for  the  government  of  his  guardian  or 
curator? 

But  it  is  affirmed  that  in  a  corporation  all  the 
parts  are  not  the  whole.  Now,  nothing  is  more 
true  than  that  a  corporation  aggregate,  con.sist"- 
ing  of  a  given  number  of  individuals, is  in  legal 
contemplation,  for  all  purposes  of  administra- 
tions, rights,  obligations,  and  procedure,  a  dif- 
ferent thing  from  the  aggregate  of  the  individ- 
uals composing  it.  The  legal  entity,  the  cor- 
IK)ration,  is  a  different  thing  from  the  natural 
persona,  the  members,  but  it  is  nevertheless 
true  that  the  corporation  includes  all  the  mem- 
bers, and  that  any  one  of  them  is  just  as  much 
a  part  of  the  corporation  as  any  other.  It  is 
not  denied  that  in  the  language  of  Savigny, 
cited  by  the  learned  counsel.  "  a  corporation 
consists  of  the  whole,  formed  of  its  members," 
but  it  is  not  always  true  that  the  will  of  a  bare 
numerical  majority  of  the  meml>er8  is  the  will 
of  the  corporation,  and  has  the  disposal  of, and 
is  invested  with  all  the  rights  of  the  corpora- 
tion. That  depends  upon  the  charter.  In  all 
cases  it  is  necessary  that  the  concurring  will  of 
a  part  of  the  members  should  constitute  the 
will  of  the  corporation,  since  the  concurrence 
of  all  the  members  would  be  generally  imprac- 
ticable. 

*But  admitting  all  that  is  said  on  this  [*543 
point,  llu'  will  of  one,  or  a  few,  or  even  a  ma 
jority  of  the  members  of  a  corporation,  has 
nf)thing  to  do  with  the  domicil  of  the  corpora- 
tion. Does  anybody  suppose  that  if  nine 
tenths  of  the  members  of  tins  corporation  were 
citizens  and  residents  of  New  York,  the  domi 
cil  of  the  corporation  would  be  any  less  in 
South  Carolina  than  if  all  the  memliers  were 
citizens  and  residents  of  South  Carolina;  or  that 
it  would  any  less  liable  to  lie  sued  in  South 
Carolina  in  a  court  of  general  jurisdiction;  or 
tliat  it  could  be  sued  in  any  court  in  New  York. 
I  It  iniL^lit  Ix;  frivolous  and  impertinent  in  a 
court  of  genenil  jurisdiction  to  plead  to  a  suit 
brought  against  a  corporation,  created,  estab 
lished.  and  ininsactiiiL''  all  its  business  in  South 
Can)linH,  that  one  or  two  individual  stock- 
holders  reside  in  a  neighboring  State.and  there- 
I  fore  the  corporation  is  exempt  from  suit  in  the 
\  forum  domicilii.    Such  a  plea  would  be  wholly 
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inadmlsribMlf  thr  ])IaintHf  had  bron^t  his  |  were  true,  yet  there  fe  a  rery  clear  and  ohtloai 

action  in  the  Statf  court  of  South  Cnrohna,  the  distinction  between  the  majority  of  .i  IkxIv  of 
forum  domidUi.  But  it  is  neitiier  frivolous  1  individuals  and  the  whole  body.  If  a  majoritj , 
nor  impcotiiieDt  when  the  aeUon  la  brouf^t  in  |  of  the  memberi  be  indeed  the  whole  corpert- 
the  Circuit  Court  in  South  (^ro)ina.  which  tinn,  then  it  follows  as  a  matter  of  courv  th^- 
certainly  has  no  jurisdiction  of  The  cause,  unless  i  the  minority  are  no  part  of  the  corporation.  By 
it  is  a  salt  between  dtiaens  of  Sooth  Oarolina  I  parity  of  reaaoning.  if  the  members  of  a  no* 


and  a  citizen  or  citiaens  of  some  other  State 
(tlie  corporation  itself  not  being  a  citizen  of  any 
8tMe,  and  the  jorisdlction  depending  on  the 
dtiunship  of  the  memVx  rs),  to  plead  that  two 
of  the  members  are  not  citizens  of  South  Caro- 
lina, bat  dtizens  of  North  Carolina. 

"  The  Bank  »f  (he 


Again:  It  is  said  that  m  'i  /w 
United Stat€9S.  I^eoeau*  the  court  looked  beyond 

the  eorporatkm  to  the  individuals  composing  case  of  The  Bank  of  Virkuhurg  ▼. 
it  only  for  the  purpose  of  suMaininjj  the  juris-  Peters)  wttlcs  the  <io<  trinp  so  far 


copartnership  should  agree  that  a  majority  •  f 
the  partners  should  control  its  afZairs,  nick 
majority  would  be  the  partnership,  and  snU 
might  be  brought  atrninst  the  partnership  inib*- 
Circuit  Court  of  the  United  States  by  a  pertoA 
who  was  a  citizen  of  tlie  same  State  of  wliifi 
the  minority  of  the  roparlnersliip  weredtizrnt 
It  is  admitted  by  the  leHrned  counsel  that  tlie 

Sbflsnft  (14. 
a«i  to  tral 


diction,  and  The  Bank  of  the  United  JStateav.  I  corporations  precisely  as  if  they  were  private 
Th$  Planter*'  Bank  of  Georgia  is  mvoked  toj  paitnerships;  but  *Uu8  is  only  with  [*545 

show  that  they  will  not  look  beyond  the  cor-  reference  to  the  question  of  jtiriMliction  n-*  de- 

e)ration  to  defeat  the  jurisdiction.  The  truth  iH*nding  on  the  citizenship  of  the  panics.  Tbil 
,  that  the  court  looks  beyond  the  corporation  i  case  is  ver>'  far  frr>m  having  settled  that  a»  to 

neither  for  the  purpose  of  su«tainingnor  defeat- '  the  rights  and  obli^tion.s  of  the  individual 


iug  the  juriMliciion,  but  simply  for  the  purpose 
of  ascertaining  whether  the  cttlMnahip  of  the 

parties  is  such  as  to  bring  the  cause  within  the 
jurisdiction.  If  in  The  Bank  of  the  United 
SUUet  V.  Det>eaiix  they  had  found  that  some  of 
the  stockholders  of  the  Bank  of  the  United 
States  were  citizens  of  the  mnx^i  State  with  the 
defendant*!,  so  that  it  was  not  a  caM;  "  between 


memlwrs,  and  the  mode  of  judicial  procedure 
a  corporation  is  to  be  regarded  as  if  it  were  t 
private  partnership.  And  it  i.s  u.seless  to  appeal 
to  the  Act  of  1839  to  sustain  that  position.  It 
is  impossible  so  to  torture  that  act  as  to  make 
it  mean  that  a  party  having  a  demand  ngaiast 
a  corporation,  founded  on  a  contract  of  the  cor 
}X)ration,  might  sue  a  part  of  the  membenB.aod 


citizens  of  different  States,"  or  that  one  of  the  |  obtain  judgment  against  them  exclusively  o( 
defendants  was  a  citizen  of  some  other  State  |  the  rest.    In  the  case  of  a  private  partnen^hi; 


thin  Georgia,  so  that  it  was  not  a  (  ase  "  Ik?- 
tween  citizens  of  the  State  in  which  the  suit 
544*1  was  brought  and  *dtizens  of  iuother 
State,   they  would  certainly  not  have  taken 

cognizances  of  the  cause. 
There  is  no  reason  to  bdiere  that  the  coarse 

of  this  court,  with  respect  to  suiu*  by  or  against 
corporations,  was  at  all  influenced  by  the  al- 
leged practice  of  the  eodeatastleal  courts  in 

England,  of  which  not  the  least  notice  was 


Con irress  might  authorize  the  suing  of  a  pari 
of  the  mcml^rs  of  the  firm  for  a  partnen^hi] 
obligation,  because  they  are  all  individuallj 
bound,  and  whether  thev  shall  lie  proceed«| 
aguiust  jointly  or  severally  is  mere  matter  d 
procedure,  nut  nothing  is  more  certain.  hi 
deed  nothing  has  been  more  strenuously  insirt 
ed  on  by  the  learned  counsel  themsdvea,  thai 
that  the  members  of  a  corporation  are  not  In 
dividually  bound  bv  the  oMiLrations  of  ibecol 


taken  in  the  leading  case  of  Ttie  Bank  of  the  |  poration.  How,  then,  can  Congress  t>e  suppose* 
UniUd  Bta^'v.  Ihteaivx.  to  have  Intended  to  enact,  that  in  the  eooriael 

The  only  point  of  resemblance  is.  that  both  I  the  United  States  a  part  of  the  nit  mbt  rs  of  I 
look  beyond  the  corporation  to  the  individual  1  corporation  should  be  held  bound  by  tlie  oOi 
memben,  but  the  ecclesiastical  oourtt  dealing  tracts  of  the  oorporation,  and  that  judgmei 
only  in  ecclesiastical  censures  and  discipline,  shoidd  l)c  given  against  ilicm  on  acwunt  a 


Jhich  would  be  powerless  and  nugatory  against 
the  corporation  or  its  property,  proceed  directly 
aijainHt  tlie  persons  of  the  members,  who  arc 
cited  by  their  proper  names  with  the  addition 
of  thdr  corporate  style;  whereas,  this  court 


sucli  contracts?  Surely  such  a  law,  not  men 
ly  regulating  the  procedure  of  the  oomrlB.  ha 

totally  chaiiiriiitr  the  relative  rights  and  oblige 
lions  of  the  parties  to  a  contract,  and  creai^ 
new  obligations  and  liabilitieaeBtiidy  (  ~ 


looks  beyond  the  corporation  only  to  ascertain  from  lho«e  which  the  parties  intended  to 
whether  the  dtizensiiip  of  the  members  is  such  tract,  would  be  utterly  inconsistent  witii  th 
as  to  give  it  jurisdiction,  and  that  bdng  as*  |  phdnest  principles  of  constitutional  ii' 
Oertained,  proeeeds  atrainst  the  corporation. 

The  ecclesiastical  courts,  il  is  to  be  observed, 
take  nottoe  of  and  proceed  against  all  the  mem- 
l)ers,  and  not  the  curators  or  directors  only,  as 
the  counsel  suppose.  In  the  case  of  Thurtjield 
V.  Jonet  (Skinner.  27.  2d),  the  Master  and 
Wanlens  of  the  WaxdiandlerB  Co.  were  the 
whole  corporation. 

It  Is  said  that,  at  all  events,  it  is  suflScient 
that  a  majority  of  the  nieniliers  should  have 
the  requisite  citizeusliip;  for  that  a  majority 
wUla  and  acts  for  the  corixinuion.and  is  indeed 
the  corporation.  But,  besides  that,  it  is  not 
always  or  generally  true  that  the  ultimate  power 
to  will  and  act  for  a  corporation  resides  in  a 


numerical  majority  of  the  members;  even  if  il  1 1788»  for  which  we  oooi 
$72 


common  right.  And  nothitii;  but  the  most  m 
equivocal  language  could  induce  the  court  t 
suppose  that  such  was  the  intentioii  of  Ooi 

gress.  J 
If  the  defendants  in  error  found  tbeuodi^ 
upon  the  Act  of  1889  to  be  otmsistent,  tAM 
ought  to  have  f  titen  d  thi  ir  judirment  oaj 
against  the  Souili  Larolina  uuinlkrf*.  Tm 
would  have  been  their  pioper  course,  and  i 
would  have  lieen  "Something  novi-!  Mr>d  orient  4 
but  they  have  entered  their  jiKigment  ac:'  fl 
the  corporation  by  its  corporate  uaoM,  ioctti 
ing  the  North  Carolina  members  as  wdl  ll 
rest.  •  -  -1 

It  is  said  that  the  construction  of  the  Act  4 

is  liiiilmiMlljl 
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becaiue  it  would  exclude  all  ioint  suits  what- 1  itf«clf  into  the  quofition  whether  Mr.  Laffan  is  a 
ever  from  the  juri«iiction  of  the  federal  courts  defendant  in  this  suit,  or,  in  other  words,  a 


—that  the  words  are  "between  a  citiztm  (not 
ciazi  M)  of  the  State  in  which  the  suit  is  bought 
540*1  *and  a  citizen  (not  citizens)  of  another 
Suic'  and  it  is  asked  verr  triumphantly  why  a 
plunJ  signification  should  be  given  to  the  word 
dtiz«n.  so  as  to  permit  joint  actions  to  be 
bmui^bt.  and  not  to  the  word  "State,"  so  a^i  to 
nntirace  actions  l)etwecn  citizens  of  several 
different  States.    There  is  no  reason  why  the 


member  of  the  Ix)ui8ville,  Cincinnati  and 
Charleston  lini^oad  Company. 

According  to  the  law  of  corporations,  Mr. 
Laffan  is  not  a  defendant;  and  so,  according  to 
the  same  law,  no  individual  memlwrof  the  rail- 
road company  is  a  defendant.  But  ar'cording 
to  the  Constitution  of  the  United  States,  as  in- 
terpreted by  this  court,  with  reference  to  the 

   „   jurisdiction  of  the  federal  jiidiciarv.  either 

word  "State"  should  not  be  generalized  by  a  .  Laffan  is  a  defendant,  or  the  Bank  of  Charles- 


fJurd  construction  as  well  as  the  word  citizen ; 
kfid  accordingly  it  has  been  freely  admitted 
throqgfaout  the  whole  argument  that  an  action 
mi/ht  be  brought  in  the  Circuit  Court  by  or 
mioAt  citizens  of  several  States,  provided  it 
wu  between  "citizens  of  the  State  in  which 
tht  suit  was  brought  and  citizens  of  other 
Sutes,"  as  it  might  well  be.    But  there  is  a 


ton  in  its  corporate  character  is  a  defendant; 
and  in  either  case  the  jurisdiction  cannot  ))e 
sustained.  It  n  said  if  he  was  a  member,  he 
would  be  entitlt^  to  the  same  privileges  with 
other  members,  but  he  is  incapable  of  doing  any 
act  which  it  requires  a  member  of  the  company 
to  do.  By  the  law  of  the  corporation  he  is  not 
a  member.     That  law  regards  only  the  Bank 


reason  w  obvious,  that  it  is  surprising,  and  i  of  Charleston  in  ita  corporate  character  as  a 


almost  incredible,  it  should  have  escaped  the 
Boiice  of  the  learned  counsel,  why  the  w^onls 
"State  in  which  the  suit  is  brought"  should  not 
i»Ti'  a  plural  construction,  and  that  is  simply 
(hat  the  State  in  which  the  suit  is  brought 
cao  be  but  one. 

2.  As  to  the  objection  that  the  Slate  of  South 
Carolina  is  a  stockholder, it  is  said  that  if  an  in- 
fiot.  or  a  married  woman,  a  citizen  of  New 
Vork.were  one  of  a  partnership  in  Charleston, 
it  W'>u]d  be  no  objection  as  between  the  plaint- 
iff, a  citizen  of  New  York,   and  the  other 
Jirtoers.  citizens  of  South  Carolina,  because 
{■e  infant,  or  married  woman,  not  being  suable 
M  all,  would  be  omitted,  and  the  action  would 
b»  hrougbt  only  against  the  other  partners, and 
io  the  Sate  of  South  Carolina,  not  being  sua- 
Me,  cannot  be  regarded  for  any  purpose  as  a 
defrndant  to  this  suit,  and  therefore  the  other 
■enibers  of  the  corporation  are  the  only  de- 
Ittdanti*.    Passing  over  the  obvious  distinction 
tWi  the  infant  and  married  woman  are  omit- 


meraber,  and  does  not  see  or  recognize  the  in- 
dividuals of  which  it  is  composed.  But  this 
court  is  not  governed  by  that  law  in  deciding 
the  question  of  jurisdir'ilon.  With  reference 
to  that  question,  it  regards  only  the  individuals 
composing  the  Bank  of  Charleston,  and  con- 
siders them  as  joint  holders  of  an  interest  in 
the  railroad  company,  and  in  that  view  Laffan 
is  just  as  much  a  member  of  the  company  as  if 
he  were  one  of  a  partnership  firm  holding 
shares  in  it. 

It  is  said,  though  he  has  an  interest  in  the 
corporation  sued,  it  is  of  the  same  kind  as  that 
which  creditors  or  legatees  have  in  the  testator's 
estate,  or  a  ee4itiii  f/ue  trmt  in  the  trust  estate. 
In  the  case  of  an  executor  or  trustee,  he  alone 
is  the  legal  partv — he  has  the  whole  legal  in- 
terest, as  is  said  J)y  this  court  in  the  case  of  The 
Bank  of  the  UniUd  ^aUn  v.  Deteaux.  But  in 
the  ca.se  of  a  corporation,  the  legal  interest  is  ia 
the  body  corporate — the  artificial  person,  which 
this  court  for  the  purposes  of  this  question  re- 


tai.  because,  being  incapable  of  contracting,  i  gards  as  a  common  name  and  description  of  the 


contract  is  in  fact  only  the  contract  of  the 
•tfer  parties,  and  that  the  State  is  capable  of 
Coo'LTBcting.  as  this  court  has  n'peatedly  deter- 
iBDcd.  (FUUhery.  Peek.  6  Cranch,  87;  ^iew 
JfTieff  V.  Wilson,  7  Cranch,  104;  Dartmouth 
OCi^  T.  W.»odttard.  4  Wheat.,  578;  Green  v. 
BHiJ/.  8  Wheat..  1.)  There  is  another  and  a 
ttAcliMv**  answer  to  this  argument. 

Tliere  is  no  doubt  that  infants  and  marriMi 
*Mien  may  be  members  of  a  corporation,  and 
'"^  their  corporate  character  would  In*  bound 
a  the  other  members  by  the  contracts  of  the 
fpomioQ.  It  ia  equally  certain  that  an  ac 
ujoaoinat  the  corporation  would  be  as  much 
m  iraoo  against  them  as  against  the  other 
and  that  their  coverture  or  infancy 


natural  persons  composing  the  corporation ;  and 
it  is  imjKxssible  to  deny  in  any  rational  and  real 
sense,  that  Mr.  Laffan  is  one  of  the  natural 
persons  of  which  the  railroad  company  is  com- 
posetl,  *though  he  has  not,  b^  the  law  (^*648 
of  the  corporation  as  an  individual,  a  right  to 
vote  in  the  corporation,  and  is  not,  as  an  in- 
dividual, liable  to  its  linrdens,  hecau«*  there  is 
another  ariiflrial  |>erson  interiKwed  Iwtween 
him  and  the  railroad  company,  which  by  the 
law  of  the  corporation  exercises  the  powers  and 
is  subject  to  the  burdens  of  a  meml>er. 

It  is  argued  that  tln'  court  inis  juris<liction, 
becau.He  all  the  ix'rsous  sued  are  cili/ens  of 
South  Carolina.    According  to  the  view  taken 
by  this  court  in  the  first  instance,  for  the  pur- 
•'^jld  not  protect  them  in  their  corix)rate  in-  jmse  of  maintaining  the  juris<liction,  the  per- 
in  judgment  and  its  consequences,  sons  sued  are  the  natural  persons  who  compose 

tt^*jiil  other  worfis,  *though  not  capable  the  corporation :  and  Laffan,  a.s  has  just  been 
Mtncliiigor  stiable  in  their  natural  charac-  shown,  is  one  of  the  natural  pcr.'^ons  composing 
ibem  of  a  corporation,  in  their  cor- 1  the  corporation,  though  he  is  not  by  the  law  of 


corporations  in  his  indiviilual  character  a  cor- 
porator. It  is  true,  that  if  the  Legislature  of 
South  ('arolina  had  exempted  the  Bank  of 
Charleston  from  the  ordinary  jurixdiction,  that 
would  not  have  extended  t(»  every  joint  stock 
company  in  which  tlie  bank  might  iHrorae  a 
'••a  OMmtiera.  shareholder,  but  that  is  because,  in  the  ordinary 

1  Tkt  third  objection,  it  is  said,  resolves  jurisdiction,  it  would  be  immalcrial  who  were 
iVAJtO  2.  tt'S 


ler  they  are  both — and  the  coun- 
forget  that  thev  themselves,  in  this 
"T  case,  have  cited  7' A*  Bfinkoftfui  United 
otoibe  T.  The  Planier*  Bank  of  Georgia,  to 
^ov  VbaX  a  State,  as  a  member  of  a  cor|X)ra- 
i.  is  suable  in  the  corporate  name  with  the 
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tfae  memlwrs  of  the  corporation  mvi\.  the  suit 
bring  against  the  corporatioa  as  a  legal  eatitv. 
If  ilie  ordinary  jurisdiction  were  expnm 
limited  to  cases  against  corporjitions,  of  whicn 
all  the  ineral)er8  were  subject  to  tlie  juriadicUou ; 
then,  if  it  appeared  by  the  pleadings  that  the 
Bank  of  Clmrlestoii  was  a  member  of  the  cor 
poratioQ  sued,  and  that  bank  was  not  liable  lu 
the  jniisdlction,  the  court  oertainly  would  not 
take  cojinizance  of  the  suit. 

It  is  not  true  that  the  shares  of  a  company  may 
beloDf  to  an  inaniiafite  object  It  may  happen 
that  some  f)f  the  shares  of  a  company  may 
belong  to  nobody,  as  in  the  case  of  a  dead  nmn, 
whoflo  estate  is  unreoraseuted:  hot  in  such  case 
thi  nwiu  re  of  the  other  shares  would  be  all  the 
uiembers  of  the  company,  and  it  would  lie  no 
objection  to  the  jurisdiction  that  some  of  the 
shares  lif  U  nijed  to  noboih-  Auain,  it  is  said, 
that  whcu  .shares  in  a  coi-ix>raUon  are  held  by 
ftnolher  corporatioii.  they  bekmg  to  the  govern- 
ment of  the  cnrporntion,  as  tni'^tce  fur  tlie  cor- 
porate ustjH;  but  thiH  is  no  more  true  of  shares 
in  a  corporation  held  by  another  eoriioration 
than  it  if*  of  any  other  property  held  by  them; 
they  belong  to  tiie  whole  IkxI v  and  not  to  a  part ; 
that  i8,tbe  legal  estate  is  in  the  whole  body  and 
not  in  the  irovoming  members  in  trust  for  the 
others.  It  is  suggested  that  the  Bank  of  Charles- 
ton would  have  been  incompetent  to  make 
the  contract  on  which  tiiis  action  is  founded; 
au«i  if  tliis  could  be  regarded  as  an  actiun 
against  the  bank«  it  might  have  b^  ii  resisted  as 
o4tt*j  founded  on  *ftn  illeiral  eontruet.  But 
a  corporation  might  be  created  for  tlie  very 
purpose  of  doing,  nnd  would  of  course  be 
competent  to  do  what  no  individual  member  of 
the  corporation  would  l>e  competent  to  do.  yet 
it  would  not  follow  that  the  corporation  had 
no  members,  or  that  an  action  against  the  cor- 
poration would  not  be  an  action  against  the 
members  in  their  corporate  character. 

As  to  this  objection,  it  might  have  been  sufli- 
cient  to  observe,  that  the  plaintiffs  in  error  are 
very  far  from  insisting  that  the  coiirt  shall  look 
into  the  composition  of  the  Bank  of  Charles- 
ton and  the  Charleston  Insuranoe  and  Trust 
f  11]  any.  They  arc  content  that  those  corpo- 
ral tons  shall  be  coniudered  simply  as  l^gal  enti- 
ties, without  regard  to  the  individuals  compos- 
ing llicm. 

It  is  certain  they  are  not  citizens,  but  they 
are  memberB  of  the  milroad  company,  and 

therefore  this  action  agninst  tlie  company  would 
not  be  an  action  against  citi/^etis,  if  the  individ- 
uals composing  those  corf>i^ratlons  were  not 
re'/anled.  But  this  court  has  thought  ]irr  [ier, 
with  a  view  to  the  jurisdiction  of  the  federal 
judiciary,  to  regard  an  action  agiUnst  a  cor- 
]>ru!ition  as  an  action  against  the  natural 
pirsoos  composing  it.  And  if  it  apptjars 
that  one  of  the  members  of  the  corporation 
sued  is  not  an  individual  entering  d:rectly  into 
itii  composition  in  his  natural  character,  but 
another  corporation,  that  is.  an  association  of 
individuaiN  entering  together  under  a  cor]>nmt<' 
name  and  in  the  cor|>orate  character  into  ihc 
composition  of  the  first  corporation,  they  are. 
bi\vond  all  question,  individuals  conirihutintr 
to  luuke  up  tiie  corporation  sued;  and  there  it» 
DQ  imaginable  reason  why  they  should  not  be 
regarded  as  defendant?  nod  their  citi/ienship 
considered,  wliich  would  not  be  equally  iMrong 
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against  regarding  the  immediate  imlividal  mem- 
bers as  defendants,  and  considering  their  ciU- 
senship.  Why  should  not  they  be  seen  throutrb 
two  corporations  as  well  as  through  one?  It  is 
no  sound  objection  that  in  poahing  the  analysui 
beyond  the  flnt  corporation  to  the  second,  yon: 
may  meet  with  a  third  and  so  on  through  many; 
The  object  of  all  Judicial  inve8tigali<m  is  trutk 
and  where  it  is  attainable,  there  is  surelr 
nothing  absurd  or  ridiculous  in  pursulDi: 
through  every  cover  to  the  end.  The  search, 
cotild  never  prove  interminable:  U  must  soofser 
or  later  temimate  in  disclosinL^  nnie  individual 
I  not  having  the  requisite  citi/.euship.  so  as  to 
render  its  further  prosecution  unavailing,  as  io 
lhi.*<  case, or  in  reducing  the  corporation  sued 
its  original  elements,  and  showing  that  they 
were  all  penons  possnshiff  the  neoessnry  dvu 
ittatuti. 

The  whole  argument  for  the  defendant  is 
error,  is  an  effort  to  construe  *the  Oon-  [*I^6II 
i  stitution  and  the  Judiciary  Act,  or  r:\Ther  t" 
evade  their  natural  sense,  by  means  of  kg* 
subtleties  and  fictions.  Tlie' Cointitution  d^ 
Clares  that  the  party  shall  be  a  citizen,  that  i-.i 
natural  person  having  a  dumicil  aud  a  c«;ruij 
civil  iUatH9  in  a  State.  The  ar^iment  is — | 
corponition  is  "a  juridical  or  If  L^al  pt  r  r>Ti  "  whi 
nu^hi  ii  not  as  well  be  a  "legal  or  juridica 
citizen?"  Let  it  be  called  so,  and  it  wiU  comi 
within  the  constitutional  re<iuisition. 

The  Judiciary  Act  rctj aires  that  the  f?ui 
should  be  between  citizens  of  the  Slate  in  whicj 
it  is  brought  and  a  citi/en  or  citizens  of  anothe 
State.  The  suit  is  brought  in  South  Camlin, 
against  a  cor)>oration  of  which  some  of  thi 
members  are  citizens  of  North  Carolina;  th 
I  corporate  name  represents  the  corpoialiiin 
which  consists  of  all  the  members;  but  it  is  said 
let  it  be  considered,  "in  legal  contemplation, 
that  the  corporate  name  represents  only  ib 
president  and  directors,and  that  the  suit  is  on  I 
sKainst  them;  they  are  all  citizens  of  Soui 
Ciiit>Nna.and  then  the  suit  will  be  between  citi 
I  zens  of  the  State  in  which  it  Is  brought  and 
citizen  of  anollier  State 

Again:  If  tfae  membenof  a  corporation  ar 
all  citizens,  a  suit  against  the  <  orporaiion  is 
suit  against  citizens,  but  the  State  of  8<>ut: 
Carolina  is  a  stockholder  In  thts  corporatioc 
and  two  other  corporal  ions  are  also  sttx-kholdert 
It  is  said  you  liave  only  to  rule,  that  ihougto: 
Slate  and  another  corporation  may  be  stodi 
holders  in  a  corpor  if  if  i; .  they  cunnot  ho  men 
hers,  and  then  all  the  members  of  this  corpon 
tion  will  be  citizens. 

Surely  it  is  not  in  this  court  that  the  f'onsi 
tution  and  the  law  are  to  be  evaded  by  auc 
easy  devices  as  these. 

Mr.  Jmtice  Wa^'xe  delivered  theopiniiiHi  < 
the  court: 

The  jurisdiction  of  the  court  is  <!'  nird  -n  th 
case  upon  the  grounds  that  two  nicmtx'n»  of  tii 

I  corporation  sued  are  citizens  of  North  Cutrfini 
that  the  State  of  South  Carolina  il-o  a  n 
ber,  and  that  two  other  corporaiiouh  in  s>oui 
Carolina  are  members,  havingin  themnaembei 

'  who  are  riti/.ens  of  the  same  Stale  with  the  d 

I  fuudaui  in  error. 

I    The  ol^ion  that  the  State  of  South  (.^Mti 

;  Una  is  a  member  cannot  be  54tistained.  C.'h'^ 
,  have  beiu  already  decided  by  this  court  wlu< 
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ove-mile  it.    The  doctrine  is,  if  the  State.be 
Dot  oeccivarily  a  defendant,  though  its  interest 
njkv  be  affected  by  the  decision,  the  courts  of 
tLe  United  States  are  l>ound  to  exercise  juris- 
diciion.    ( Thi  Unitfd  Stak»  v.  Petera.h  Cranch. 
\\'>  I   In  the  case  of  Tlie  Bank  of  the  United 
5.1 1  ♦]  *i>tniat  V.  The  Plantcr»  Bank  of  Georgia, 
ili*  court  ruled  "thai  when  a  government  be- 
oi»mc8  a  partner  in  a  trading  concern,  it  devests 
it««lf,  so  far  as  it  concerns  the  transac^tions  of 
thfti  company,  of  it«  sovereign  character,  and 
taliH  that  of  a  private  citi/en.  Instead  of  com- 
mLnicating  to  the  company  its  privileges  and 
il^  i'rerogaiivcs,it  descends  to  a  level  with  those 
vi:h  whom  it  associates  itself,  and  takes  the 
<luracter  which  belongs  to  its  associates  and  to 
tLf  business  which  is  to  be  transacted.  Thus, 
nary  Stales  of  this  Union,  who  have  an  interest 
ID  iianlLs.  are  not  suable  even  in  their  own 
e»un«,  yet  they  never  exempt  the  corporation 
from  being  sued.    The  State  of  Georgia,  by 
fiTinjj  to  the  bank  the  capacity  to  sue  and  be 
«ue  i,  voluntarily  strips  itself  of  its  sovereign 
ckincter.  so  far  as  respects  the  transiiclions  of 
iLt  bank,  and  waives  all  the  privileges  of  that 
dL.racter."   (9  Wheat.,  »07.)   South  Carolina 
AuKk  in  the  same  attitude  in  the  case  before 
«,  tlut  Georgia  did  in  the  ciise  in  9  Wheat.  It 
hoo  objection,  then,  to  the  jurisdiction  of  the 
•art,  on  account  of  the  averment  in  the  plea, 
iWi  the  Sfcxe  of  South  Carolina  is  a  ipember 
Q*  the  Louisville,  Cincinnati  and  Charleston 
BaCroad  C'ompany.    The  true  principle  is.that 
the  juriMliction  of  the  circuit  courts  of  the 
United  St&tes  cannot  be  decreed  or  taken  away 
«i  account  of  a  State  having  an  interest  in  a 
Ait.  unless  the  State  is  a  party  on  the  record, 
jttihim  V.  TU  Bank  of  the  United  Staten,  9 
wkaL.  852.)  This  must  \w  the  rule  untler  our 

Sem,  whether  the  iuri.sdiction  of  the  court  i.x 
ied  on  account  of  any  interest  which  a  State 
Bar  hare  in  the  subject  matter  of  the  suit,  or 
vbr^a  it  is  aliened  Uiat  jurisdiction  does  not  exist 
«B  tccount  of  the  character  of  the  parties. 

We  will  here  consider  that  averment  in  the 
plra  which  alleges  that  the  court  has  not  juris- 
pttioD.  "because  the  Ijouisville,  Cincinnati 
md  C^Afleston  Railroad  Company  is  not  a  cor- 
Ponatioo  whose  members  are  citizens  of  South 
Cirolioa,  but  that  some  of  the  members  of  the 
mid  curporaiion  are  oitizens  of  South  Can;lina. 
mti  some  of  them,  namely.  John  Hutherfortl 
^MdCbttrles  Baring,  are  and  were  at  the  time 
4t  oonunencing  the  said  action,  citi7.en8  of 
Sortb  CarolinA." 

The  objection  is  equivalent  to  this  proposi- 
tkci.  that  a  corporation  in  a  State  cannot  be 
•evl  in  the  circuit  courts  of  the  United  States, 
hf  a  citizen  of  another  Slate,  unless  all  the 
ttnaben»  of  the  corjwration  are  citizens  of  the 
Suic  in  which  the  suit  is  brought. 

The  suit,  in  this  instuuce,  is  brought  by  a 
cnixen  of  New  York  in  the  Circuit  Court  of 
IIk  United  States  for  the  District  of  South 
Csrofiiuk  which  is  the  locality  of  the  corpora- 
Ifeo  sued. 

^2*1  'Jurisdiction  is  decreetl, because  it  is 
•■idjt  w  only  given,  when  "the  suit  is  between 
a  ci^xen  of  the  Stale  where  the  suit  is  brought 
■nil  a  citizen  of  another  Slate."  And  it  is 
furUier  Kaid  that  the  pre^H'nt  is  not  such  a  suit, 
bei-.uiie  two  of  the  corporators  arc  citizens  of 
ftthiid  9ute. 
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The  point  in  this  form  has  never  before  been 
under  the  consideration  of  tliis  court.  W<J  are 
not  aware  that  it  ever  occurred  in  either  of  the 
circuits  until  it  was  made  in  this  case.  It  has 
not  then  been  directly  ruled  in  any  case.  Our 
inquiry  now  is.  what  is  the  law  upon  the  prop- 
osition raised  by  the  plea? 

Our  first  remark  is,  that  the  jurisdiction  is 
not  neces&arily  excluded  by  the  terms,  when 
"the  suit  is  l>el  ween  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another 
State,"  unless  the  word  "  citizen  "  is  ased  in  the 
Constitution  and  the  laws  of  the  United  States 
in  a  sense  which  neces-sarily  excludes  a  corpora- 
tion. 

A  corporation  aggregate  is  an  artificial  body 
of  men.  composed  of  divers  constituent  mem- 
Ijcre  ad  inatar  corporis  humani,  the  ligjimcnts 
of  which  body  politic,  or  artificial  iKxiy,  are  the 
franchises  and  liberties  thereof,  which  bind  and 
unite  all  its  member  together;  and  in  which  the 
whole  frame  and  essence  of  the  corporation  con- 
sist. (Bac.  Abr.  Cor.,  A.)  It  must  of  necessity 
have  a  name,  for  the  name  is,  as  it  were,  the 
very  bein^  of  the  constitution,  the  heart  of  their 
combination,  without  which  the^'  could  not  per- 
form their  corjHirate  acts,  for  it  is  nol><jdy  to 
plead  and  be  impleaded,  to  take  and  give,  until 
it  hath  gotten  a  name.    (Bac.  A\fr.  Cor.,  C.) 

Composed  of  persons,  it  may  be  that  the 
members  are  citizens — and  if  thev  are,  though 
the  corporation  can  only  plead  ami  lie  implea(ied 
by  its  name,  or  the  name  by  which  it  may  sue 
or  be  sued,  if  a  controversy  arises  between  it 
and  a  plaintiff  w  ho  is  a  citizen  of  another  Stale, 
and  the  residence  of  the  corporation  is  in  the 
State  in  which  the  suit  is  brought,  is  not  the 
suit  substantially  between  citizens  of  different 
States,  or,  in  the  words  of  the  act  giving  to  the 
courts  jurisdiction,  "a  suit  lietween  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citizen 
of  another  State?" 

Juri.sdicti(m  in  one  sense,  in  cases  of  cor- 
porations, exisls  in  virtue  of  the  character  of 
members,  and  must  Ik*  maintained  in  the  courts 
of  the  United  States,  unless  citizens  can  exempt 
themselves  from  their  constitutional  liability  to 
Ix:  sued  in  those  courts  by  a  citizen  of  another 
State,  by  the  fact,  that  the  subject  of  contro- 
versy iH'tween  them  has  arisen  upon  a  contract 
lo  which  the  former  are  parlies,  in  their  cor- 
porate and  not  in  I  heir  personal  character. 

♦Constitutional  rights  and  liabilities  [*553 
cannot  be  .so  taken  away,  or  be  so  avoided.  If 
they  W)uUl  l)e,  the  provision  which  we  are  here 
considering  could  not  comprehend  citizens  uni- 
.  versally,  in  all  the  relations  «)f  trade,  but  only 
those  citizens  in  such  relations  of  business  as 
may  arise,  from  their  individual  or  partnership 
I  transactions. 

I  Let  it  then  be  admitted,  for  the  i)urposes  of 
I  this  branch  of  the  argument,  that  juri.stliction 
i  attaches  in  cases  of  corporations,  in  conse- 
quence of  the  citizen.ship  of  their  members,  and 
that  foreign  corporations  may  sue  when  the 
memlxTs  are  aliens — does  it  necessarily  follow, 
because  the  citizenship  and  i-esidence  of  the 
members  give  juri.sdictiou  in  a  suit  at  the  in- 
stance of  a  plainliff  of  another  State,  that  all  of 
the  corporators  must  be  citizens  of  the  State  in 
which  the  suit  is  brought? 

The  argument  in  support  of  the  alUrmative 
of  this  inquiry  is,  that  in  the  case  of  a  oorpt)ra- 
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tionjn  which  jurisdiction  dnpcnds  upon  the 
character  of  the  parlies,  Uic  court  looks  beyond 
the  oorporation  to  the  individuais  of  which  it  is 
composed  for  the  purpose  of  ascertaining  wheth- 
er they  have  the  requisite  character,  and  for  no 
other  purpose. 

The  object  would  certainly  be  lo  ascertain  the 
character  of  the  parties,  but  not  to  the  extent  of 
excluding  all  inquiry  a.s  (o  what  the  effect  will 
be,  when  it  has  been  ascertained  that  the  cor- 
porators are  citizens  of  different  Stfttes.  from 
that  of  the  locality  of  the  corporation,  whereby 
its  charter  it  caa  only  be  sued. 

Tfann  the  question  odmni,  if  the  corporation 
be  only  suable  where  its  loalii  v  jml  those  to 
whom  its  opcrationa  are  contided  are  citizens  of 
that  State,  and  a  miH  brought  against  it  by  a 
citiz  n  of  nnother  State,  whether  by  a  proper 
iaierpretaliun  of  the  terms  givios  to  the  Circuit 
Hourt  jurlBdietion.  it  ia  not  a  salt  between  dti- 
zem  of  the  State  where  the  suit  is  brought  and 
a  citizen  of  another  State.  The  fact  that  the 
corporatOTt  do  live  In  different  (Hates  does  not 
aid  the  solution  of  the  question. 

The  first,  obvious,  and  necessary  interpreta- 
tion of  the  terms  by  which  Jurisdiction  is  given, 
is,  that  the  suit  need  not  be  between  citizen  and 
citizen,  but  may  be  between  citizens.  Tlien. 
do  the  words,*"  of  the  State  where  the  suit  is 
brought,"  limit  the  jurisdiction  to  a  case  iu 
which  all  the  dcfeudunta  are  citizenn  uf  the  same 
Stater 

The  constitutional  grant  of  judicial  power  ex- 
tends to  controversies  "between  citizens  of  dif- 
ferent States."   The  words  in  the  legislative 

S-ant  of  juris^dtction.  "of  the  State  where  the 
o4*j8uit  is  brought  and  *a  citizen  of  another 
State."  are  obviously  no  more  than  equivalent 
terms  to  confine  suits  in  the  circuit  courts  to 
those  which  are  "between  citizens  of  different 
States."  The  words  in  the  Constitution,  then, 
are  juat  as  operative  to  ascertain  and  limit  ju- 
risdiction as  the  words  In  the  statute.  It  is 
true.  1h;Ll  under  these  words,  "between  cili/X'iis 
of  di£[ereDt  States/' .Congress  may  give  the 
courts  jurisdiction  between  eltisens  in  many 
other  forms  than  that  in  which  it  has  been  con 
ferred.  But  in  the  way  it  is  ^vet>,  the  object 
of  tlie  Legislature  seems  ezeTuslvely  to  have 
been  to  confer  jurisdiction  upon  the  court.strict- 
ly  in  conformity  to  the  limitation  as  it  is  express- 
ed in  the  Constitution  "l)etween  eitisens  or  dif* 
ferent  States." 

A  suit,  then,  brought  by  a  citizen  of  one  State 
against  a  oorporation  b^r  its  corporate  name  in 
the  State  of  it.s  locality.  by  which  it  was  created 
and  where  its  business  is  tlone  by  any  of  the 
oorporatoniwho  are  chosen  to  manage  its  affairs, 
is  ;t  '  tiit,  so  far  a.s  jurisdiction  is  concerned,  be- 
tween citizens  of  tlie  blate  where  the  suit  is 
brought  and  a  citizen  of  another  State.  Tlie 
corporators  as  individuals  are  not  defendants  in 
the  suit,  but  they  are  parlieis  having  an  interest 
in  the  result,  and  some  of  them  being  citizens 
of  thf  Stale  where  the  suit  is  brought,  jurisdic- 
tion utLaclies  over  the  corporation ;  nor  can  we 
see  how  ircan  be  defeated  by  some  of  tlie  mem- 
bers wlin  r;\nnot  Ik-  sued,  residing  in  a  differ- 
eui  Male,  li  niiiv  l)e  .'jaid  that  the  suit  is  against 
the  corporal  ion. and  tliat  nothing  mu.st  be  looked 
at  but  the  legal  entity.  an<l  then  that  we  cannot 
view  the  members  except  ««  an  artifical  aggrc 
l^te.  This  is  aot  in  nqpect  to  the  subject  mat* 
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ter*of  the  suit  and  the  judgment  which  maybe- ; 
rendered ;  but  if  it  be  right  to  look  to  the  mem  : 
bers  to  ascertain  whether  there  he  jurisdictinD  | 
or  not,  the  want  of  appropriate  citizenship  in 
some  of  them  to  sustain  jurisdictiou,  canool 
take  it  away,  when  there  are  other  menibcn  ' 
who  are  citizens,  with  the  necessazy  iTnidtmii 
to  maintain  it. 

But  we  are  now  met  and  told  that  the  ct?es  . 
of  Stratebridgfi      CHtrtit  (3  Craoch.  267),  aod  i 
that  of  Tk«  Bank  qf  tils  United  Statm  v.  • 
Deveaux  (5  Oianch.  84).  hold  a  diflerant  dae> 
trine. 

We  do  not  deny  that  the  language  of  thme 

decisions  do  not  justify  in  some  degree  the  iu 
ferences  which  have  bieen  made  from  tUm,  ur 
that  the  effect  of  than  has  been  to  lindt  die  jo- 

risitrtio:!  r>f  tln'  f  ircuit  court-  in  practice  toihe-. 
ca&e.s  couteudtKi  for  by  the  counsel  for  il>e 
plaintifl  in  error.  The  practice  baa  been,  rieee 
thope  cases  were  decided,  that  if  tliere  Tk  tv  v 
or  more  plaintiffs  and  two  or  more  joint  defetid- 
ants,  each  of  the  plaintifrs  must  be  capaMe  of , 
pLiiii  L'  r  ach  *of  the  defendants  in  the  [•665- 
courts  (.f  the  United  States  in  order  to  supptxt 
the  jurisdiction,  aod  In  cases  of  corporation  lov 
limit  jurisdiction  to  cases  in  which  all  the  cor- 
porators were  citizens  of  the  State  in  which  the . 
suit  is  brought.    The  case  of  Gtrmmbriige  r. : 
OurU$  was  decided  without  argument ;  that  tf  ■ 
The  Bank  v.  Deteaum  after  argument  of  gn  tit  | 
abillQr.  But  never  since  that  ca«e  ha.s  the  (]U(^  ', 
tion  been  presented  to  this  court,  with  the  n  . 
ly  distinguished  ability  of  the  argumeutsof  tiie  . 
counsel  in  this — in  no  way  amriMssed  by  those 
in  the  former.  And  now  we  are  called  upon  in 
the  most  imposing  way  lo  give  our  l)cst  judg- : 
mcnta  to  the  subject,  yielding  to  decithKl  ca>i«6 ' 
everything  that  can  be  claimed  for  them  on  the 
score  of  authority  except  the  surrender  of  con- 
science. 

After  mature  deliberation,  we  feel  free  to  say 
that  the  cases  of  Str'awbridge  v.  Curtia  and 
that  of  The  Bank  v.  Denaru'  were  carried  too 
far,  and  that  consequences  and  inferences  have 
been  argumentativefy  drawn  from  the  reasoning 
empioyed  in  the  latter  which  ought  not  to  be 
followed.  Indeed,  it  is  difficult  aot  to  feel  that 
the  case  of  The  Bank  ef  Ihs  IPfdtied  I9ate$  y. 
T?ie  Planter  '  /w  m  A-  of  ntnrfrui  is  founded  upon 
principles  irreconcilable  with  some  of  those  on 
which  the  cases  already  ad-verted  to  were  fcnmd-  ^ 
ed.  The  case  of  Thr  (oiriin^rcial  Bank  of  Viekf- 
Int  rg  v.  Slooomb  was  most  reluctantly  decided 
upon  the  mere  authority  of  those  eases.  We  do 
not  think  either  of  them  maintainable  up '  n  the 
true  priuciples  of  interpret alton  of  theCout^uia- 
tion  and  the  laws  of  the  United  States.  A  cor- 
poration created  by  a  State  to  perform  its  func- 
tions under  the  authority  of  that  State,  and  otily 
suable  there,  though  It  may  have  membere  *nA 
of  the  State,  seems  to  us  I o  be  a  per«on.  tbouirh 
an  artitlcal  one,  inhabiting  and  belocging  to 
that  State,  and  therefore  entitled,  for  the  p<»r- 
pf)s<'  of  suing  and  being  sued,  to  be  deemt^l  a 
oiiiw-n  of  that  State.  We  remark,  too.  that  the 
ca^  of  SBrmebrietffe  OurCfir  and  Thg  B^nk 
v,  DtyrauT  have  never  been  satisfactory  to  the 
bar,  and  that  they  were  not,  e^ipcciaUy  the  la>4, 
entirely  satisfactory  to  the  court  tint  Buide 
them.  They  have  been  followed  always  in«^ 
reluctantly  and  with  dlssatisfactioa.  By  no  one 
was  the  correctness  of  them  more  questiooed 
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ihna  "by  the  Inte  Chief  Justice  who  fjave  them, 
li  is  viUmi  the  knowledge  of  several  of  ua»  Uiat 
he  Rfeitodl J  expnmcA  regni  tint  those  dedfl^ 

■ri'hail  bet'ti  maili\  afMini'.  v,-henever  the  "^nh- 
ject  was  meouoneti,  that  if  the  point  of  juris- 
ActkNi  wM  ao  orfffin«l  one.  the  oonduRion 
wo  iM  b.?  diffiTi'nT  Wc  think  we  may  safely 
lAcrt,  that  a  majority  of  the  members  of  this 
SS^]eoiift  *bave  it  all  tiroes  partaken  of  the 
«ine  reirrct.  and  that  whenever  a  case  has  oc- 
-^uiTPd  00  the  circuit,  involving  the  application 

•f  the  case  of  Tha  Bank  v.  ^Detenvx,  it  was 
■neWed  to.  Ik-^^htiso  \hv  drrWion  had  l)*f!n  made, 
ud  not  because  it  wiim  tiiought  to  be  right.  We 
hire  already  aatd  that  the  case  of  Tki  Bmk  of 
V\tkiintrg  v.  Sloeomb  (14  Peters)  was  most  re- 
Ucta&tir  raven,  upon  mere  author! ty^.  We  are 
lew  caUM  npoo,  upon  the  authority  of  those 
cs«es  alone,  to  go  further  in  this  cm<^  than  has 
TfC  done.  It  b^s  led  to  a  review  of  the  princi- 
plei  of  aD  th«  cases.  We  cannot  follow  further, 
trd  Tipon  OUT  TOaturwt  deliberation  we  do  not 
Lbnl  the  cases  relied  upon  for  a  doctrine 

>nmf7  to  that  which  thto  court  will  here  an- 
Bounce,  are  su^tHinttl  by  a  sound  and  compre- 
beiwive  course  of  profowiottal  reasoning.  For- 
tunately a  departure  from  them  involves  no 
ekao^e  in  a  ni!e  of  property.  Our  conclusion, 
ton.  if  it  shall  uut  have  universal  actjuicscence, 
vill  be  admitted  by  all  to  be  coincident  with 
ibe  policy  of  the  Constitution  and  the  condition 
OQT  country.  It  is  coincident  also  with  the 
fw  nt  li  irislaiion  of  Congress,  as  that  is  shown 
the  Act  of  the  28th  of  February.  1839.  in 
Mndment  of  the  acts  respecting  the  judicial 
sp"'  m  fif  the  Unitt'd  Slates.  We  do  not  he-nitate 
to  say,  thai  it  w«»  passed  ezolusivelj  with  an 
fartatt  10  rM  the  eenrts  of  fhodMMon  In  the 
Citfe  of  Ptra  irhrt'hje  v.  Curti». 

But  if  in  all  we  h»v«  said  ttpon  liuriadiction 
vesrenriiUtkeii.  -vrasay  that  the  Act  of  38th 
cf  February.  18^19,  enlarges  the  jurisdiction  of 
ite  couitc^  comprehends  the  case  before  us,  and 
i^Ksees  the  eoth^  result  of  the  opinion  which 

*e  -h;i'l  V.-'AK  _'ivr. 

Thf:  tin^t  ^tiou  of  that  act  provides,  "that 
^^^ht^o  any  suit  at  law  or  in  equity,  com- 
T^-^opd  in  any  ootirt  of  the  United  States,  there 
ifliii  be  several  defendants,  any  one  or  more  of 
vbom  etball  not  be  Inhahltanta  of,  or  found 
^.bin  the  distri(  t  where  the  suit  is  brought,  or 
Mdi  ooi  voluntarily  appear  thereto,  it  shall  be 
iwful  for  the  ooatt  to  entertain  jurisdiction, 
■aid  prwofjd  to  the  trial  and  mljudication  of 
iddi  »iut  iK  twff  n  the  parties  who  may  be  prop- 
erty before  it;  hut  the  judgment  or  decree  ren- 
ewed therein,  sliull  not  conclude  or  prejudice 
(Xher  partim,  not  regularlv  served  with  process, 
^ofltvotenttfily  appearing  to  answer."  We 
tUak.  St  was  Kaid  in  the  ca«ie  of  The  Commer- 
9»lBankfff  Vickt^iurr/  v.  Slitcuntb,  that  tliinact 
'^ti*  iuUntied  to  remove  the  difficulties  which 
♦Jccxirred  in  pmcticc.  in  cases  both  in  law  and 
equity,  under  that  clause  in  the  lltli  section  of 
ihe  Judiciary  Act  which  dncIareA  "  that  no 
g^Uuit  shall  be  brought  liefore  eillier  of  said 
ifWr*]  •court*  against  an  inhubilaut  of  the 
L*  ;tet!  Stakx,  by  any  original  process,  in  any 
^hadirtiict  than  thst  whereof  he  is  an  inhab- 
|J^*Id  which  he  shall  be  found  at  the  time 
^jwwing  the  writ,  but  a  re  examination  of  the 
wiil  not  permit  us  to  re  affirm 
.case,  that  the  act  did  not 


contemplate  a  chanpf^  in  the  jurisdiction  of  the 
courts  as  it  regards  the  cJiaracter  of  the  parties. 
If  the  act.  In  fact,  did  no  more  than  to  make  a 
f-lian  L:^*  .  by  empowering  the  courts  to  take  cog- 
nizauce  of  cases  other  than  such  aa  were  per- 
mitted In  that  clause  of  the  11th  section  which 
w  h:ive  just  cited,  it  would  be  an  enlargement 
of  juribdictioQ  as  to  the  character  of  parties. 
The  clause,  that  the  judgment  or  de<»e6  ren- 
dered shall  not  conclude  or  prejudice  other 
parlies,  who  have  not  been  regularly  served 
with  process,  or  who  have  not  voluntarily  ap« 
peared  to  an^swer,  is  an  exception,  exempting 
parties  so  siluutcd  from  the  enactment,  and 
must  he  ao  strictly  applied.  It  \»  definite  as  to 
the  persons  of  whom  it  speaks,  and  contains 
no  particular  words,  as  a  sulMequent  clause,  by 
which  the  general  words  of  the  statute  can  lie 
restmtned.  The  prenemi  words  embrace  every 
suit  ut  law  or  iu  equity  iu  which  there  shall  l)e 
several  defendants,  any  one  or  more  of  whom 
.''hall  not  be  inhabitants  of.  or  found  within  the 
dLsirict  where  the  suit  is  brought,  or  who  shall 
not  voluntarily  appear  thereto."  The  words, 
"shall  not  be  inhabitants  of,"  applies  well 
to  corporators  as  to  persons  who  are  not  so; 
and  if,  as  corporators,  they  are  not  suable  in- 
dividually and  cannot  be  served  with  process, 
or  voluntarily  appear  in  an  action  against  the 
corporation  of  which  they  are  members,  the 
conclusion  should  be  that  they  arc  not  included 
in  the  exception,  but  are  withiq  the  general 
term.-*  of  the  statute.  Or,  if  they  are  viewed  as 
defendants  in  the  suit,  then,  as  corporators, 
they  are  regularly  served  with  process  ill  the 
only  way  tiie  law  p<-rmits  them  tobe,  whwihe 
corporation  is  sued  by  its  name. 

The  case  before  tis  might  be  safely  put  upon 
the  foregoing  reasoning  and  upon  the  statute, 
but  hitherto  we  have  reasoned  upon  this  case 
upon  the  soppositfon  that  in  brder  to  found  the 
juri.idiction  in  ca-ses  of  corporations  it  is  neces- 
sary there  shouid  be  an  averment,  which.  If 
contested,  was  to  be  supported  by  proof  that 
Srome  of  the  corporators  are  citizens  of  the  St  ite 
by  which  the  corporation  was  created,  where  it 
does  its  bturiness.  or  where  it  may  be  sued. 
But  this  has  been  done  in  deference  to  the  doc- 
trines of  former  cases  in  this  court,  upon  which 
we  have  been  commenting.  But  there  Is  a 
broader  cround  upon  whicn  we  desire  to  be 
understood,  upon  which  we  'altogether 
rest  our  present  judgment,  although  It  might 
be  maintained  upon  the  narrower  ground 
already  suggested.  It  is.  that  a  corporation 
created  by  and  doing  business  in  a  fwiticular 
State,  is  to  be  deemed  to  all  intents  and  pur« 
poses  as  a  jierson,  although  an  artificial  person, 
anitdMbitant  of  the  same  Slate,  i'  r  ;he  pur- 
poses of  its  incorporation,  capuMc  of  Ix-ing 
treated  as  a  citizen  of  iliat  State,  as  m\K  ii  a."*  a 
natural  person.  Like  a  citizen  it  makes  con- 
tracts, and  though  in  recrard  to  what  it  may  do 
in  some  particulars  it  ciitters  from  u  natural  per- 
son, and  in  this  especially,  the  manner  in  which 
it  can  sue  and  Ik*  sued,  it  i«!  8tibf*tnntially, 
within  the  meaning  of  tlie  law,  a  citixea  of  the 
State  which  creat^  it,  and  where  its  busin&^ 
is  done,  for  all  the  purposes  of  suing  and  being 
sued.  And  in  coming  to  this  conclusion,  as  to 
the  character  of  a  corporation,  we  only  make  a 
natural  inference  from  the  language  of  this 
court  upon  another  occasion,  and  assert  no  new 
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principle.  In  the  case  of  DartmouUi  CoUege  v. 
Wtixlieard  (4  Wheat.,  0:10).  Ihia  court  says,  "a 
corporation  is  an  artiticial  being,  invisiblo.  in 
tangible,  and  existing  only  in  oontemphition  of 
law.  Being  the  mere  creature  of  IftW,  it  pos- 
stK'ies  oul}'  those  properties  wlucli  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  inddeotal  to  its  yeir  ezislenoe.  These 
are  such  a^=  wt-rc  suppos^'d  l)est  calculated  to  ef- 
ifect  the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality, 
and  if  the  exprp.ssion  may  l>e  allowed,  individ- 
uality— properties  by  which  a  perpetual  sue* 
cemibn  of  many  persons  are  considered  as  the 
siii.ic.  !iinl  may  act  jvs  a  siiiLrlc  individual.  They 
enable  a  corporation  to  manage  its  own  affairs, 
and  to  hold  property  without  the  perplexing  in- 
tricacies, the  hazardous  and  endless  lu  c-cssity 
of  pcrpetuiil  cunvuyances  for  the  purpoMi  of 
transmitting  it  from  hand  to  hand.  It  is  chiefly 
for  the  purpose  of  clothinpr  bodies  of  men  in 
succession  with  these  qualities  and  capacities 
that  corporations  were  invented  and  are  in  use. 
By  thejic  means  a  perpetual  succession  of  iiidi- 
TidualB  are  capable  of  actiug  for  the  promotion 
of  the  particular  ol)jeci  like  one  immortal  Ihj- 
ing."  Again,  in  The  P/omirnce  Btink  v.  Bill- 
ingaetcU.  (4Pelers,  514),  it  i.ssaid,  "the great  o))- 
ject  of  an  incorporation  is  to  l)c.stow  the  char- 
acter and  prop<*rlies  of  individuality  on  a  col- 
lectiTe  and  changing  body  of  men.  This 
capacity  is  always  given  to  such  a  body.  Any 

Srivileccs  which  tuny  exempt  it  from  the  bur- 
euH  ct^nunou  to  individuals  do  not  Ilow  neces- 
sarily from  the  charter,  but  nuisi  be  expressed 
in  it.  or  they  do  not  exist."  In  that  case  the 
bank  was  adjudged  to  l>e  liable  to  a  tax  on  its 
pro|)erty  as  an  individual.  Lord  Coke  says 
/>69*]  "  every  corporation  *8nd  body  politic 
rehiding  in  any  county,  riding,  city  or  town 
oor|K>rate,  or  having  lands  or  tenements  in  any 
shire,  qua  proprm  manihu*  et  »umpiibu*  po$8i- 
dent  et  hahmt.  are  said  to  be  inhabitants  there, 
within  the  purview  of  the  statute."  In  the  case 
of  King  v.  Gardner,  in  Cowper,  a  corporation 
vrm  decided  by  the  Court  of  King's  Bench  to 
come  within  the  description  of  occu[ii<'rs  or  in- 
habitants. In  The  Bank  v.  Ikteaux,  the  case 
n>1i<sd  upon  most  for  the  doctrines  cont^ded 
for  by  the  plaintiff  in  error,  it  is  said  of  a  cor 
ponition,  "  this  ideal  existence  is  considered  a8 
an  inhahitant,  when  the  general  spirit  and  pur- 
poM  s  of  the  law  requires  it."  If  it  be  so  for 
Uie  purivosee  of  taxation,  why  is  it  not  so  for 
the  |>urpo8es  of  a  salt  in  the  Circuit  Court  of 
the  L'nited  Stnt<;8.  when  the  plaint  iff  has  the 
proiMO*  residence?  Certainly  the  spirit  and  pur- 
pcM«  of  the  law  require  it.  We  confess  our  in- 
altility  to  reconcile  these  (lualities  of  a  corjioni- 
tion — rtaudence.  hahitancy,  and  iudividuahiy, 
with  the  doctrine  that  a  corporation  aggre^te 
cannot  be  a  citi/.on  for  the  purposes  of  a  Mut  in 
the  couriiii  of  the  United  States,  unless  in  con- 
sequence of  a  residence  of  all  the  corporators 
bi'ine:  of  the  State  in  which  lh<'  suit  is  brouu:tit. 
AV  iieu  the  corpuration  exerci«e»  iiM  {)owerM  in 
the  State  which  diartsrsd  it,  tlmt  is  its  res- 
ideiu-e,  and  such  an  averment  is  sufficient  to 
give  the  circuit  courts  iuribUiciion. 

Our  conclusion  makes  it  unnecessary  for  us 
to  consider  Iliat  averment  in  the  plea  which 
denies  jun«tdictiun  on  the  ground  thai  ciiizeus 
of  the  same  State  with  the  plaintiff  are  members 


of  corporations  in  South  Carolina,  which  are 
members  of  the  Louisville,  Cmcinnati  and 
Charleston  Railroad  Company. 

firmed.. 


This  cause  came  on  to  be  heard  on  the  traa- 

script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South  Cac* 
olina,  and  was  argued  by  counsel:  on  oooiid- 
eration  whereof,  it  now  here  ordered  and  ad 
judged  by  this  court,  that  the  judgment  of  the 
saMT  Circuit  Court  in  this  cause  oe.  snd  the 
wmie  i^herebyafTirmed.  with  costs  and  damagv 
at  the  rate  of  six  per  centum  per  annum. 

Crit4clsed-16  How..  340.  3BS. 

Clt«d-14  How.,  as.  100 :  15  ITow..  848,  S4S :  WHow., 
ass.  340.  843,  844.  8Se :  20  How..  288-234 :  SI  How..  SM:  ^ 

1  Black.  »6;  ft  Wall..  M2;  7  WaiU  121;  8  W«U^ 

11  WaU.,2M:  12WalI^  82;  18  Wall^S74:  SOtto.»: 

2  Wood. ft  M..l7«,sn,  238:  8  Wood,  ft  M.,  m:l 
Woods.  74:  1  Abb.  U.  S.,  m;  S  Abb.  U.  »..  S40;  t 
DllU  M;8  Dill.,  212.  40»-4U:e  matchf.,  112;  8 
Biatohf.,  144  s  4  MoLeao,  M.  M»;  S  Moty,  t 
Bond,  2L 


•NATHAl^IEL  BURWKT.L.   CV/ia-  [•MO 
pUunant  and  AjfpeUant, 

t.  I 

DANIEL  CAWOOD.  W1LLIA3I  C.  GAIU>.i 
NER,  Executor  of  Joseph  IffAHranLLB, 
Deceased,  ahd  JOHN  WEST.  DrfmdMmU, 

Partner»liip  may  be  eotUinued  after  de*Uh  of  <ij 
nmiUw  Mf  axmrm  oromtion  m  hit  wiU—U»ta- 
tai'ey 


AlthouKh  by  the  ireneral  rule  of  law.  every  i«an- 
uership  is  dissolvea  by  the  death  of  one  of  the 
partners,  where  the  urtleles  of  eoiiartnership  do 
not  stipulate  otherwise,  yet  either  one  may,  by  his 
will,  i>in\  nlefor  the  continviane*'  of  the  jnirtner- 
8lii|>  al  ter  hiH  death  :  and  in  inakintf  thLi provMoo* 
he  niuv  liiod  \\\*  whole  entate  or  only  that  pUiUlM 
of  it  Hln-i\'1v  embarked  in  the  p«rtnerf»htp. 

But  it  will  letiuiivthe  most  nlear  and  unanit>l*r- 
uous  laiiKuitR"  .  (lemon.Htratinsf  in  the  most  pusitt\p 
liumnci  i  liai  tin-  testator  int»iitle«l  to  make  his  jren- 
eral  uKwet^- llal>li  for  all  delit^omtracted  in  tbecoo- 
tinue<I  tra<l*'  iiftei  liis  d^-atti,  to  jOSllf^ttecanitla 
arrivinK  at  siicli  a  e<)Meltif<it)n. 

SVh<'re  it  apinins.  from  tlie'et)nte,\t  of  a  will,  th  it 
a  testator  lnt»'inled  to  (li'ipos'e  of  lii-i  who!"- 
and  to  Riv"  ''i**  reHiduury  leirHtit' a  siil'Stantiril.  '  •  ' 
cflcial  interest,  such  legatee  will  take  real  a«  well  m» 
personal  estatOi  altliougb  tbe  word  "dertsss"  ba 
not  used. 

THIS  WHS  an  Rpp<al  from  a  decree  of  the 
(  ircviit  Court  of  tiie  l'nited  States  for  the 
I)i5:tri(  t  of  Columbia,  holden  ill  and  for  the 
County  of  Alexandria,  aittiog  as  a  comt  of 

equity. 

The  rft.«*e  was  this: 

Til  July,  is:^6.  .Joseph  Mandeville  atid  Dani<a| 
Cawonii.  both  of  the  town  of  Alexandria,  eti- 
teretl  into  articles  of  ropsirtnewhlpi,  under  tbe 
firm  of  Daniel  CawmKl  *.V:  Company,  which' 
to  continue  until  the  Isl  of  beptemher, 
Ntimeroas  stipulations  wen  maae,  wlddl  H 
not  necessary  to  mention. 


Note.— jIx  Ut  the  interprttatUm  of  ieab.e 
imtentionnf  teatatorUta govern, mbmtmm 
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in  June.  1^.  Mauderille  mkle  bis  wiU. 

which  begtin  thus: 

•  I.  Joflepb  ilandeville,  of  Alexandria,  in  the 
r>:<trict  rrOuiiibia,  thankful  to  Divine  Prov- 
iiii  Qce.  'Alii<  h  hii^  ever  rewarded  my  industry 
iii'l  bk'^M  'l  iiie  with  a  fair  portion  of  health. 
'!■;  hen.'bv  dirt-ct  the  disposal  w  liir  h  1  desire  of 
ttiV  earthly  remains,  after  my  deceJi.sc.  and  of 
nch  ml  and  personal  proi>erty  as  I  may  pos- 
when  c-alled  hence  to  a  future  state. 

Afier  sundrj-  legacies,  he  said:  '*  If  my  per- 
mal  property  should  not  cover  the  entire 
aawitiQt  of  legacies  I  have  or  may  give,  my  ex- 
ruioTK  will  dispoHe  of  so  much  of  my  real 
Mate  as  will  fully  pay  them,"  and  then  added: 

'John  We»t,  formerly  of  Alexandria,  now 
of  Mobile.  I  hereby  make  my  refiduarj'  legatee, 
r  r  'fumending  him  to  consult  with,  and  ioUow 
tk  lid  vice  of.  my  executors  in  all  concerniog 
▼hit  I  leave  to  him.** 

ofil*]  *Roljert  J.  Taylor  and  WUlkm  C. 
tiirdoer  were  appointed  ezecutuia. 

10  July,  1837.  the  following  oodldl  was 

ili.<i: 

i.ldial  to  tJts  preceding  wiUfinade  UU»  eleceniJi 
ii>  of  Julif,  1887. 

11  i<  my  will  that  m}'  iriten-f  in  the  eopart- 
omhip  fubewting  between  Daniel  Cawood  and 
tajvif.  mider  tte  flnn  of  Daoiel  Cawood  & 
C  tmpany.  shall  Ix'  continued  therein  until  the 
exfanoion  of  the  term  limited  by  the  articles 
brivera  tts;  tlie  buaineM  to  be  conducted  by 
Ih*'  Duniel  ('aw(K)d.  and  the  profit  or  loa.s 
tv.  'le  difttributed  in  the  manner  the  said  articles 
j  r  .\-ide. 

1 1  witnesa whereof  I  have  hereto  stibscribed 
fflj  name.  Jomkpu  Maxukville. 

Shortly  after  adding  the  above  codicil,  Man- 
deville  d'ie<l,  in  July.  1^37.  Taylor  announced 
^  execolorship.  and  Gardner  obtained  letters 
tamnentarv  upon  the  efltatfn. 

r^w.vod  k  Company  continued  to  carry  on 
buuoeas  as  before. 

hi  Jnlf,  188^  the  foUowhig  note  was  given 
Md  draft  drawn. 

AXJEXAXDBXA,  28th  July,  1888. 

DnlkSOO. 

Thirtv  days  after  date,  we  promise  to  pav  to 
Hie  ortfier  of  Mr.  N.  Burwell.  eight  hundred 
Auilsn  for  value  received,  necotiablc  and  pay- 
Men  the  Bank  of  Potomac.^ 

Daniel  Cawood  &  Co. 

AL£XA^-DRIA,  28th  July,  lSa8. 

IMK  1.000. 

Ontbf;  31>'t  in?t.  pay  to  the  order  of  Mr. 
^m.  U.  Moimt  one  Lhotisand  dollans  fur  value 
tneivBd,  and  charge  to  accoont  of  yours. 

To  Daniei  Cawood  &  Co.,  Alexandria,  D.  C. 

Aoeepted^         Dax'l  Cawood  it  Co. 
Ntdtbtr  tLe  note  uor  draft  was  paid  at  nuttu- 
tas  tad  both  were  protesteil. 

Ml  Deconber,  1888,  Burwell.  the  appellant 
t^ 'he  prt«cnt  ca.se.  fihtd  a  bill  on  the  equity 
■lie  of  the  Circuit  Court  a^unst  Cawo^xi  and 
flaidaer,  reciting  the  above  facta,  and  praying 
ifclief. 

In  JuM^  i^sili^  Gardner  answered.     Ue  ad- 
™u*AllMii»fMtB»  hot  denied  that  the  aaseta  in 
biH  htnds  M  «'Xccutor  were  liable  to  the  jiay 
naaaof  the  deUa  ol  the  hrm  of  Daniel  Cawood 
m  Wmiuf,  Mi  Mqulfcd  tlie  comphilnant  to 


make  proof  of  it.  lie  further  alleged  a  de> 
ficiency  of  personal  asiiets. 

•In  October,  1839,  Cawood  filed  his  ['562 
answer,  admitting,  in  substance,  the  facts  set 
forth  in  the  bill,  but  neither  admitted  nor  de- 
nied the  insolvency  of  the  firm. 

The  case  was  referred  to  a  commissioner 
with  instructions  to  adjust  the  liccouuLs  ot  the 
executor  and  alio  of  tlie  flna  of  Cawood  ^ 
Company. 

In  May,  1841,  the  comuiisaioner  made  an 
elaborate  report,  the  particulars  of  wliich  it  ia 

not  nece&Hary  to  state. 

In  November,  1841.  on  the  motion  of  John 
West,  claiming  to  be  interested  in  the  subject 
matter  of  the  suit,  it  was  ordered  by  the  court 
that  the  complainant  have  leave  to  amend  his 
bill  and  make  John  West  a  defendant.  The 
case  was  again  referred  to  a  commissioner  with 
instructions  to  state,  settle,  and  report  to  the 
court  the  account  of  William  C.  Gardner  as 
executor  of  Joseph  J^Iandeville,  deceased,  stat* 
ing  the  personal  estate  of  the  siUd  Maadeville 
left  in  him  at  his  death,  and  how  much  there- 
of has  come  to  the  hands  of  the  executor,  the 
Talue  ot  it,  and  liow  tlie  same  have  been  dis- 
posed of;  particularly  whether  any  nf  the 
legacies  have  been  paid  out  of  the  persoual  es- 
tate, and  to  wliat  anoimt;  and  also  the  Talue 
of  tlie  personal  a.s.M3ts  still  in  the  hands  of  the 
executor:  and  that  he  report  any  special  matter 
that  he  may  deem  perunent,  or  either  party 
may  require. 

In  December,  1841,  the  complainant,  under 
the  aliove  order,  filed  Ills  amended  IriU,  malting 
West  a  party. 

lu  April,  1842,  West  demurred  to  the  bill, 
because  the  other  legatees  of  Mandeville  were 
not  made  defendants,  and  Iwcause  the  com- 
plainant iiad  not,  bv  his  bill,  shown  a  cat>e  in 
wliich  he  was  entiti(Bd  to  relief. 

In  May.  1H42,  the  commissioner  made  a  re- 
port, under  the  alx>ve  reference,  stating  that 
Gardner,  as  executor,  had  then  in  his  bands, 
as-sets,  amounting;  to  $1,036.70. 

In  June,  1842,  the  demurrer  was  argued, 
and  tlie  court  being  of  opinion  that  the  general 
assi  t.s  of  the  estate  of  the  said  Joseph  Mande- 
ville, deceased,  in  the  hands  of  his  executor, 
William  C.  Gardner,  one  of  the  said  defend- 
ant.*}, are  not  chargeable  with  any  debt  con- 
tracted by  the  defendant  Cawood.  m  the  name 
of  the  firm  of  Daniel  Cawood  &  Co..  after  the 
death  of  the  former  partner  of  the  firm,  the 
said  Joseph  Mandeville;  and  being  of  opinion 
that  the  defendant's  waid  demurrer  is  well  taken 
and  fully  sustained  in  argument,  and  that  the 
complainant's  bill  contains  no  matter,  allega- 
tion.  or  *charge  laying  any  foundation  [*5o3 
for  equitable  relief  in  the  premises,  dismissed 
the  bill  with  costs. 

The  complainant,  Burwell,  ^pealed  from 
this  decree. 

Mem*.  NeaUmA  Ooat$  for  the  appeflant. 

Me^oo-A.  SniH/i  and  Jomjt  for  the  defendants. 

Mr.  iV'tfo^,  for  the  appellant,  contended: 

1.  That  all  the  nt^oessary  and  proper  parties 
were  lH;fore  the  court  Ix  low. 

2  That  John  West  was  not  a  neees.sary  or 
proper  iMirty,  he  being  the  residuary  legatee  of 
the  late  Joseph  Mandeville,  and  the  bill  only 
sought  to  make  the  personal  estate  of  Mande- 
▼Ule  liable. 
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8.  That  the  surviving  partner  beios;  insolv- 
ent tbe  credHon  were  well  warrantea  in  filing 
their  bill  in  equity  against  the  executor  of 
Mandeville  md  tite  surviving  partner. 

4.  That  the  Beneral  tuaeta  of  the  eefate  of 
Mandeville  are  lialile  for  the  debts  contrarfod. 
as  well  after  as  before  Mandevitle's  death  by 
the  late  finn  of  Daniel  Cbwood  A  Oo. 

5.  That  ^Tandeville'a  leal  estate  deaoended 
upon  Ilia  heirs  at  law. 

If  the  ettrvhrtD|r  partner  is  hiaolyeni,  the 
pffpctR  in  the  bands  of  the  legal  representatives 
of  the  deceased  partners  are  liable  in  equity  for 
Uie  partnership  debts.  Such  debts  are  both 
joint  and  sevenil.anci  eenially  a  charge  tipon  the 
iwwets  of  the  deceaised  jiartncr.  and  agaiDst  the 
person  and  estate  of  the  surviving  partner.  (3 
Kent's  Commentary.  57;  Ha  merely  v.  Lambert, 
3  Johns.  Cii.  ikp.  ,  50b:  Demmiet  v.  ^oble,  1 
lierivale'a  Rep..  539: 8  Leigh,  646.) 

A  creditor  of  a  firm  may  sue  the  surviving 
partner  and  the  legal  representative  of  a  de 
ceased  partner,  for  payment  out  of  the  a-ssets 
of  the  deceased  partner,  witlinut  show  in:?  the 
insolvency  of  the  surviving  partner.  (  WUIdn- 
»c>n  V.  Hend&not^  1  Mylne  ik  Eeene's  Bep., 
582.) 

And  relief  may  be  had  in  equity  against  the 
legal  representative  of  a  deceased  partner,  if 
the  surviving  partner  be  insolvent.  {Jenkins 
v.  De  Oroot,  1  Caines*  Cases  in  Error,  122.) 

In  this  case.  Cawood,  tbe  sttiriving  paitner, 
is  notoriously  insolvent. 

A  joint  creditor  may  file  a  bill  in  equity 
a^rainsl  the  le;i:al  representative  of  a  decfiased 
partner,  althougti  the  surviving  partner  be  not 
ituoWent.  He  is  not  compelled  to  sue  the  sur- 
vivor in  the  first  instance.  (Mvlue  it  Keene'.** 
Kep..  582;  1  Merivale'e  Rep.,  529,  563;Oollyer 
on  partnership.  343.  848.) 
iJ04*l  *Fr()m  ihe  rerord  in  tlie  cause,  it  ap- 
pears thut  Aiande villi;  died  in  July,  IHZ7,  more 
than  a  year  befote  the  Ume,  when  the  partner- 
oliip  I  V  its  terms  expired,  to  wit:  the  1st  Sep- 
tember, itm. 

Had  Mandeville  lived  untlt  the  1st  Bepten- 
ber,  1888,  and  the  debt  of  the  complainant  In^en 
contracted  before  tliat  dute.  there  can  be  no 
doubt  that  on  fatlnre  of  partnership  fnnda  to 
pay  tlie  claim,  the  separate  property  nf  both 
partners  would  be  liable  for  the  payment  of  it. 

If  so,  does  not  the  codldl  to  Mandeyille's 
will  place  the  creditors  subsequently  to  his 
death,  and  before  the  l^t  September.  1838 
(wh«i  the  poat  mortem  partnership  expired),  on 
the  «f>.mc  fof-tiiiij  that  lhe\  would  have  been 
iia.l  Maiiileville  lived  uulil  the  1st  of  Septem- 
ber. 1h;w.' 

If  this  was  not  tbe  !ntentif)n  of  Mandeville 
when  he  added  the  codicil  to  hi&  will,  then,  in 
effect  It  was  a  fraud  upon  the  public:  fur  it  was 
the  general  opinion  where  the  pott  inttrtem 
partnership  vtm  utrned  on,  that  Mandeville's 
estate,  or  the  general  assets  of  hie  estate,  were 
bound  in  oommon  with  the  oompaDy  or  social 
funds. 

By  the  codicil  io  his  will.  Mandeville  directs 
that  his  interest  in  the  copartnership  of  Daniel 
Cawood  and  him.seif,  under  the  firm  of  Daniel 
Cawood  &  Co.,  shall  be  continued  therein  until 
the  expiration  of  the  time  limited  by  the  arti- 
cles of  copartnership.  The  business  to  be  con- 
ducted by  Danid  Cawood,  and  the  profit  and 


loss  to  be  distributed  in  the  mann^the  articles 
provide. 

The  articles  of  copartnership  do  not  siata 
what  is  the  amount  of  capital  put  in  bv  either 
party,  all  It  states  Is  the  moDey  or  gooos  then: 

furnished  or  that  nii^fht  thereafier  tje  put  in  N«- 
either  party,  sliall  stand  to  his  credit  in  acoouoi- 
current,  and  bear  fatereat  and  all  profits  and' 
loRsc.«;  to  be  e(}ually  divided. 

If.  then,  the  articles  of  copartnership  wouid 
have  bound  the  general  assets  of  Ifandetille 
had  he  lived  until  the  l<;t  September,  - 
(assuming  thai  at  Lbal  time  tbe  firm  wats  m 
solvent),  then  we  contend  that  the  codicil mskes' 
his  estate  e(p::!l!y  hahle  for  all  debts  con  tract  td 
by  Daniel  Cawood  «fe  Co.  prior  to  the  Ist  8tp-. 
tembcr,  1838.  sltboiigh  Mandeville  died  tt' 
July,  1837.  Because,  if  he  could  bind  liises 
tate  by  deed  while  living,  so  could  he.  br 
will,  after  his  death— and  in  this  case  the  coa- 
icil  to  big  will  affirms  the  obligation  and  cn- 
tiuues  his  liability  under  tht;  deed  of  copan- 
nersbip.  until  the  1st  September,  1888.  It  \y 
couccaed.  that  he  might  have  limited  his  lin- 
bility,  either  in  the  articles  of  copartnersiiip  ur 
in  the  codicil  to  his  will,  but  not  having  doasi 
so  in  either,  and  couplint;  the  two  paper?  '^^ 
gelher,  *the  only  fair  construction  to  (*5<>«> 
be  put  upon  them  both,  makes  his  estate  pen*  r 
ally  liable  for  all  debts  due  from  the  late  firm 
of  Cawood  &  Co.  prior  to  the  Ist  September. 
18:>H,  less  what  that  firm  is  able  to  pay  towards: 
their  discharge.    (7  Peters,  586.)  ■ 

Had  the  firm  of  the  late  Daniel  Cawood  and 
Co.  made  money,  to  whom  would  the  protit* 
have  belonged,  after  pavment  of  Mandeville'& 
debts  and  legaeiesr  Clearly  and  beyond  til 
doubt,  to  John  West,  the  residuary' lepitce: 
and  who  would  have  claimed  those  wofiis?! 
The  answer  is,  John  West;  and  be  coiud  aod: 
he  would  have  Fiur*  ,sfiilly  claimed  them, 
for  as  residuary  l^atee,  he«  and  he  akme, 
would  have  been  enotled  to  them  uiidir  Ibn- 
de\ Mile's  will,  and  bad  must  be  the  rule  which 
woriu  only  one  wav.  Sntitled,  then,  to  tiia 
profits,  which  the  light  to  demand  theiD,  and.' 
still  more,  to  coerce  tli  ir  paym.  nt  if  refused, 
he  should,  upon  principles  of  equality  and 
justice  snstain  losses  if  any  were  made.  And 
it  is  worthy  of  remark  that  although  Mr.  W-^' 
remove  to  the  town  of  Alexandria  tmmediauly 
after  Mandeville's  death;  was  present  when  the 
will  was  probatetl  in  t!ie  Orphans*  Court  of 
Alexandria  County,  September,  1887,  and  wtii 
knew  the  conlents  of  MaodeTUle's  will  aod' 
codicil  thereto:  and  was  also  an  eye-witness  to 
Cawood's  proceedings  under  the  codicil,  yet 
did  he  remain  entirely  silent  upon  the  subject, 
therel)}-  acquiescing  therein,  as  it  would  Cff- 
Uiinly  seem,  until  the  ^iovember  Term.  1841. 
of  the  Circuit  Court  of  Alexandria  Coumy. 
when,  for  the  verv  first  time,  we  were  informixi 
that  he  intended  to  defe&t,  if  he  could,  all 
claims  on  Mandeville's  estate,  contracted  with 
the  firm  of  Daniel  (Cawood  &  Co.  sulisequenl 
t^)  the  death  of  Mandeville.  however  just  thev 
might  be.  Does  he,  then  .come  into  oouit  with 
clean  hands  and  for  just  purposes? 

Had  he  intimated  his  intention,  as  here  stated, 
before  the  credits  were  given,  none  would  ever 
have  been  given ;  for  it  was  perfectly  notoiiCNUi 
to  every  person  dealingwlth  the  firm  of  Danid 
Cawood  ft  Co.,  that  the  surviving  partner  whs 
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utiffly  iii!K)lvent  from  the  beginning  tc  the 
rodioe  of  his  connection  in  busmess  with  the 
liteiu'.  Mandeville,  unless  the  business  should 
profe  a  proti  table  one. 

West  being,  by  the  will,  the  recipient  of  ihe 
profits,  after  payment  of  debts  and  legacies, 
bd  a  direct  interest  in  the  business,  and  hav- 
inr  roch  interest,  may  be  looked  upon  as  a 
piui  partner  therein,  and  consequently  his 
ri?ht  to  the  rexidnum  of  Mandeville's  estate  is 
in  subordination  to  the  paramount  claims  of 
imi  fdi  creilitors. 

The  essence  of  a  partnership  consists  in  the 
.>06*J  mutual  parlicipation  *of  pn)flt  and  loss; 
tbtfe  can  be  no  partnership  without  this.  If 
ih*  te*tJitor  by  his  will  continues  the  partner- 
after  his  death  (as  in  this  case),  he  con- 
linuffl  it  for  the  benefit  of  his  representatives; 
b*  makes  them  partners  with  the  surviving 
partner;  they  are  entitled  to  a  joint  participa- 
:ini]  io  the  profits,  and  ought  they  not,  in  sheer 
'T'tice.  to  bear  their  portion  of  all  losses?  For 
hey  did  not,  the  distinctive  features  of  a 
.•rtDership  would  be  lost  sight  of. 

Jiindeville,  by  his  will,  (iirects  the  partncr- 
iiri  Hubsi-sting  between  him  and  Cawoo<i  to  Ix? 
-^ntinue*!  for  the  period  fixed  by  the  articles; 

1  ibe  profit  or  loss,  of  the  same,  to  be  shared, 
-  provided  by  them.    The  articles  are  thus 
fie  part  of  the  will.    The  intention  of  the 
:4tor  must  govern;  it  is  the  "polar  star 
.ich  is  to  guide  the  decision,"  and  the  inten 
1  must  be  gathered  from  the  testator's  lan- 
In  this  case,  there  is  neither  a  patent 
jitent  ambiguity  on  the  face  of  the  will  or 
:.-  articlffl  of  copartnership;  it  is  therefore 
ir  (judging  from  the  language  employed  in 
h)  that  Mandeville  intenden  a  continuance 
the  partnership,  under  the  terms  and  con 
'>ns  of  the  articles,  according  to  their  ex 
N-*^I  as  well  as  legal  effect.    They  expressly 
.  vide  for  an  equal  participation  in  the  profits, 
ffid  an  equal  bunlen  in  all  losses;  their  legal 
^erl  is.  to  render  liable  the  general  estate  of 
bnth  parties,  to  the  just  claims  of  creditors,  in 
the  event  of  losses.    Now,  if  the  partnership  is 
ooaiinued  in  the  same  manner  after  the  testa- 
**s>  death,  by  his  i  xpre>.s  direct ion<»,  as  it  ex- 
■ted  before,  rnust  not  his  estate  be  liable  to  the 
IcmaDcls  of  8ubsc<]uent  ertHlilorH? 

If  this  \»  not  so.  then  in  the  event  of  heav}' 
podts  his  estate  is  entitled  to  an  equal  portion, 
wtt  if  there  are  los8*;s,  however  large,  his  estate 
•  f^owrated — the  whole  falls  on  the  surviv- 
inf  partner — ruinous  to  him  and  unjust  and 
faodokrat  as  to  creditors!  TliiM  negatives  the 
Ulftof  a  partnership,  which  is  a  communion. 
■OK  d  profit  alone,  but  alsr)  of  lovs.  This  oise 
k  dMnguishable  from  that  of  I^itkin  v.  Pit- 
Im  (7  CVonn.  Fteporls.  307.)  The  testator  in 
lhal  CMe  directed  that  his  interest,  consisting 
bC  aoiBtich.  to  wit:  (here  he  specifically  euuiiu  r 
Mm  it)  is  to  be  continued  in  the  firm,  after 
Ml  death,  for  the  term  of  four  years.  11  is  in- 
lift,  which  is  thus  continue<l.  is  clearly  de- 
toed,  aod  clearly  restricted,  and  is  not  a  gen- 
sml  direction  of  the  continuance  of  the  part- 
Mnhip.  This  language  is  \oo  pli^n  for  credit 
oca  u>  mieoodentand  or  misinterpret,  and  if 
circumstances  they  trust  the  part- 
whkh  finally  proves  insolvent,  they 
riglit  to  look  to  the  general  assets,  of 
tllhe  legator,  *for  he  has  only  pledged  so 


nuich  for  the  partnership  engagementa.  of 
which  the  creditors  had  due  notice,  and  if  they 
suffer,  it  is  the  result  of  their  own  imprmlence. 
The  distinction  is  pluin  and  obvious:  one  is  a 
general  partnership,  wherein  the  separate  estate 
of  each  party  is  liable;  the  other,  a  special 
partnership,  of  which  creditors  had  notie4'.  and 
therefore  they  can  only  look  to  those  funds 
especially  provided  to  meet  all  losses.  Were  it 
otherwise,  there  would  be  no  difference  be- 
tween a  general  and  special  partnership. 

But  the  appellee,  in  the  court  below,  con- 
tended that  the  demurrer  was  well  taken  and 
would  hold,  and  cited  the  following  authori- 
ties in  support  thereof,  to  wit:  Pklwards  on  Bills 
and  Pleadings.  123;  1  Johns,  (^han.  lieports. 
438;  1  Sch.  &  Lefroy.  8W};  2  Sch.  &  Lefroy. 
1169;  3  Maddock's  Chancery  lieports,  791; 
I  Mylne  &  Keene's  lieporta,  116.  And  it  was 
further  contende<l.  that  upon  a  fair  construc- 
tion of  Mr.  Mandeville's  will,  John  West  is 
residuary  devisee,  and  not,  as  declared  by  the 
testator,  residuary  legatee. 

As  to  a  fair  con.st ruction  of  the  will,  is  Mr. 
Wc?st  a  residuary  devisee,  or  residuarj'  legatee? 

Mandeville,  the  testator,  by  his  will,  makes 
him,  in  plain  terms,  his  residuarj'  legatet\  and 
upon  a  careful  ins[)ection  of  the  whole  will  it  is 
not  perceived  how  he  is  to  be  considered  a 
residuary  devi.«<ee.  Mr.  Mandeville  was  a  re- 
markably intelligent  man,  well  understood  the 
true  import  of  words,  and  if  he  intended  to 
make  Mr.  West  his  residuary  devisee,  why  did 
he  not  say  so?  Why  s[>eak  of  his  "  heirs  "  if  he 
I  intended  that  Mr.  West  should  Ix'his  rc'^icluary 
I  devisee?  If  rositiuary  devisee,  then  there  was  an 
I  end  to  all  heirship.s.  and  the  reason  which  he  as- 
signed for  appointing  two  executors  whs  just  as 
I  false  as  it  was  clearly  absurd.  Assuming,  then, 
that  he  well  understood  the  technical  meaning 
of  "  residuary  legatee,"  then  Mr.  West  should 
not  have  been  made  a  party — and  touching  the 
construction  of  wills,  we  find,  in  the  great  case  of 
Thehmmn  v.  Woodford,  (4  Ves,,  Jun.,  329), 
that  the  Master  of  the  Rolls,  when  deciding 
upon  that  case,  makes,  among  others,  these  re- 
marks: "The  intention  is  to  he  collected 
from  the  whole  will  taken  together.  Every 
word  is  to  have  its  effect.  Every  word  is  to  be 
taken  according  to  the  natural  and  common 
import;  and  if  words  of  art  are  used,  they  are 
to  be  construed  according  to  the  technical  sense, 
unless  upon  the  whole  will  it  is  plain  the  testa- 
tor did  not  so  intend."  8o  in  Keniwn  v.  Mr- 
Ritberta  et  ai  (1  Wjish.  Rep.,  130),  the  presi- 
dent of  the  court  observes:  "  In  Hmlgi^m  v. 
Ambrose  '(Doug.,  324^).  a  distinction  is  [♦r>(»8 
made  which  seems  to  be  a  sensible  one,  to  wit: 
'  If  the  testator  use  legal  phrases,  his  intention 
should  be  construe<i  liy  legal  rules:  if  he  use 
those  that  are  common,  hfs  intention,  accord- 
ing to  the  common  understanding  of  the  words 
he  u-ses.  shall  be  the  rule.'" 

The  above  are  a  few  of  the  many  cases  Umt 
might  be  adduced,  but  they  are  deemed  quite 
sufficient  for  the  present  occasion. 
As  to  the  authorities  relied  on: 
8o  far  from  ousting  the  court  of  jurisdicticm 
in  this  case,  they  must  conclusively  establish  it; 
eoDseqnently.  tliey  must  have  been  cited  and 
relied  on  to  sustain  that  part  of  the  demurrer 
which  objects  for  want  of  pmper  parties,  and 
as  such  we  shall  .shortly  review  them. 

8S1 
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(Jcklwaickon  Bills  and  Pleading,  123.)  In 
that  case  it  is  said:  "  If  a  teitator  dinetii  his 

debts  to  be  paul  nut  of  bis  persona!  property, 
and  the  dcflcieney  to  Ix;  mude  up  out  of  liis 
real  estate,  and  the  porsonal  property  is  not 
sufficient  to  pay  the  debts,  a  judgment  creditor 
will  have  to  make  the  personal  representative 
and  heir-at-law  parties.  Is  Mr,  West  an  heir- 
at-law  in  this  case?  Again,  in  the  same  book 
and  same  page,  "  neither  the  heir-at-law  nor 
the  personal  representative  were  parlies:  in  ftict. 
the  will  had  not  been  proved;  there  was  no 
personal  estate,  and  the  executor  refused  to  act. 
liut  the  Ma-sti  r  nf  iln  K-  Us  (Leach)  ordered  it 
to  Stand  over  for  adminifitration  with  the  will 
annexed,  and  wiUi  leave  to  tnake  the  admin- 
istmtor  and  lieir  parties." 

In  the  proBent  case,  has  not  the  will  been 
proved:  we  penonal  estate  ascertained  and 
duly  administered,  and  adeflciency  of  pstaonal 
assets  clearly  ahownt 

Where,  then,  is  tiie  amlogyt  And  was  thfs 
'  case  decided  under  the  influence  of  the  statute 
of  the  5  Geo.  II.  (ch.  7),  or  was  it  made  upon 
common  law  pHncfplesf  This  would  seem  to 
be  a  necessnry  inquiry,  l>ecause  that  statute  en- 
larges the  remedies  of  judgment  creditors 
ag^nst  the  real  estafe  of  their  debtors. 

The  cases  of  fh'ffnrd  v.  Hnrt,  reported  in  1 
Sch.  &  Lefro>,  8«6,  and  Piurdet  v.  J'^ir^  (2 
8di.  ft  Lehoy,  168),  have  no  application  to  the 
present  case,  unless  it  sh;dl  first  Ix;  niside  elerir- 
ly  to  appear  that  the  appellee  occupies  the  same 
floana  that  he  would  do  were  he  the  hefr-at- 
Uiw  of  the  late  >[r.  Mandeville. 

Wiser  v.  Blnrhly  et  at.  (1  Johns.  Chan.  Rep., 
437).  In  this  vnm  the  Chancellor  permitted  the 
devisee  of  Vail  to  be  made  a  party,  because  he 
liad  a  direct  interest  in  the  event  of  the  suit — 
fiOi)*]  Wiis  devi>ee;  *iini!  the  bill  soufjht  to 
make  Imhle  the  timl)er  on  the  very  land  devised 
to  him.  But  in  the  present  case,  is  West  dev- 
isee? Very  different  are  the  rights  of  devisees 
and  lepitees;  a  difference  too  wvW  defiued  iind 
un<lerstood  to  need  the  sliirhfest  notice  on  our 
part.  Bui  llie.se  prineipIcK  hiive  no  applicjUion 
to  the  present  case,  inasmuch  a»  the  biU  docsi 
not  seek  to  chartre  the  real  afisetp. 

The  ease  Kj-j'orf^'  Unrinul  (10  Yes.,  .lun., 
110  et  mq.),  also  n  liod  on  lo  defeat  this  claim, 
has  no  bearing  u|>on  the  merits  of  this  cause. 
There  a  certain  sum,  to  wit,  t'600.  wa8  em- 
barked in  the  trade  by  tiie  testator,  and  no 
more;  and  that  trade  carried  on  hy  the  widow 
and  executrix  of  the  tcMtalor,  and  not  by  a 
oopartuer,  under  ongiual  articles  of  copartuei^ 
flhip  with  the  testator,  wherein  no  sum  Is 
narii"(l,  .i.s  in  thin  <  In  that  ■  t-r.  ^l!--^i')u- 
tiun  had  lung  been  mude  befortj  the  bankruptcy 
of  the  exeeutrit;  in  this  csm,  none  lum  over 
lioen  made:  in  "  cane,  the  profits  of  theinule 
were  to  be  applied  for.hi.s  widow's  tise,  and  for 
the  maintenanoe  and  education  of  Ids  dtflldreB'j 
but  in  this*  case,  the  protits  (if  any)  arc  tn  Yc 
come  a  jMXi  of  Air.  Maudeville's  personal 
mtaiQ,  Where,  ihm,  h  the  similarity  Wtwesii 
the  two  ca*^'"?^*  TT^rnrrii  i.  ]r^>^r\e»,  en  pn^winf, 
a  notice,  l  lit;  Luid  UiiUi^ctiiior  in  his  decree 
employs  the  following  language :  in  this  case, " 
he  remarks.  "1  fear  I  shall  bu  under  the 
iijecestiity  of  con  trad  ijitiJig  the  auUiority  of  a 
P^*'\'moi>l  high^i  ti^t,  feeling  a  strone  t 
Opmi<MII1W»ngttj^Ml|l  — —  - 


embarked  in  the  trade  shall  be  answerable io, 
the  crL>ditors  of  the  trade.  If  I  am  not  bound 
l)y  decision,  tlie  convenience  of  mankind  i?-' 
quin«  me  to  hold,  thai  the  creditors  ©f  tie 
trade,  as  such,  have  not  a  claim  agidut  tie 
distributed  assets,  in  the  hand.s  of  Hiird  >r-, 
sons  under  the  direction  of  the  same  wiil  whui 
has  authorized  the  trade  to  be  carried  on  f« 
the  benefit  of  other  persons.    My  opinion  apoa' 
this  case  is,  that  it  is  impossible  to  hold  that 
the  trade  is  to  be  carried  on,  perhaps  for  i 
century,  and  at  the  enf!  of  tlt  it  time  the  rr.  i 
I  itors  dealing  with  the  tmde  are,  men;  Ir  tic-; 
cause  it  is  directed  by  the  will  to  be  carri«ie^ 
to  pursue  the  general  assets  distiibuled.  per: 
haps  to  llfty  families." 

But  in  thi8  case  it  was  to  be  carried  on  for 
about  thirteen  or  fourteen  months  only,  and 
withoat  the  slightest  inconvenience  either  lo 
"  mankind  "  K^'nerally,  or  to  the  devisees  and' 
legatees  of  Mr.  Mandeville  in  particular;  nor 
has  there  been  a  distribution,  either  in  part  or 
whole,  of  Mr.  Mandeville's  personal  ei^in* 
Wherein,  we  again  ask,  do  the  cases  assimilu  e! 

•JBsiMrfft  mSwdten  ef  Tn  re  [♦o70 
TTixigmn  et  al.  (3  Haddock's  Chan.  Rep..  T'' 
This  case  stands  upon  the  same  ground  of 
B»i»arU  Garland,  and  consecfoently,  thlR,  lik« 
that  cji-vf,  I't;  i-lcarly  ili-iir!-uishab)e  from  the 
case  now  before  the  court,  for  the  reams 
alreadystatedinregaid  to  that  ease.  {Tktmpm 
V.  AndrettH  1  divine  «fe  Keene's  Rep.,  116.) 

This  case  bears  no  analogy  whatever  to 
case  now  under  ooo^eration.  and  Is  verr  oim 

ilar  to  tlie  tivn  prerfdiiin-  r.T.s('-~  of  kS  partt 
Oarland,  and  Ejc  purU  litduudson  et  oL  Ifi 
this  case,  the  tcsAator  merely  expresses  a  wid 
that  the  trade  may  Im*  carried  on  by  his  widt»«i 
and  .son.  atu  i  htn  liealii.  '  tor  tbeir  joint  liea 
I  etit  and  mutual  advantage."  And  in  fitftba 
'  ance  thereof,  giveK  and  bequcafli-  tinm.  al 
his  "stock  in  trade  of  Tvhat  nature  kin 
soever,  '  by  him  "employed  or  used  Is  «al( 
trade."  claiming  in  no  manner  any  future il 
terest  therein:  consequently  they  traded  o 
their  own  properly,  for  their  own  benefit,  an 
not  upon  the  tesi4itor*s,  for  he  had  <  intrTufci 
nothing  therein,  and  therefore  thu  4i{:«?diiai 
must  have  known  upon  whose  reapoiMibffil 
j  they  dealt,  and  we  are  entirelv  at  ;i  Ti  >••>  i.  >  [TTij 
ine  how  this  can  be  considered  ii  Ltv^t  ijMt*-^ 
partnership,  and  if  not  a  partnerHhip.  t^'^rts 
legal  ways  and- maU»  could  the  teatatorieMl 
be  Hablet  "  ^ 

In  stipport  of  the  6tb  point,  Mr,  Ifm''.  t. 
red  to  tlie  following  authoritir^  n  Urn  Si  1 ' 
•90;  6  Cruise,  206.  207;  8  J^lnmi..  rti;  3  I 
5H5;  2  Mod.,  313,  814;  If  M.ui..  S»i  3  V. 
geamBe^410^^  D<»y. ,  789  ;  2  Oowik«  m^yi 

.Vr.  Sr^M^  fuv  the  c1.'f,-,tdant  WtflfVMM 
the  loUoving  preliminaiy  propodSSoMt«^^^ 
►1.' T!mn)y  a  fair  construdkm  ed^  MMhI 

mtcrest  in  the  iirm  oi  i^wood  ilPiik*TTi['->'i 
vie^4tt  f^t  as  general  residon^dpl^^  1 

legatee,  subji  rr  oiiiv  \n  d(  l>'s  aiiirie-ou  ies 

After  showing,  witli  mMam  mii^ii^i^^^.  j 
far  the  courts  In  England  had'lMMporiti  rf 

C.irrr  nnf  t*}jr  iiiti  iition  u(  itu-  te^l^itor.  lit-  t(  :■■ 
red  to  tiie  uuMe.  oi    k**Mas^  ^m^m^'i  ^  f'*<< 

introductory  wordi  eCil|i^  will  r^bow  i 
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iutrntion.  in  the  testntnr,  to  part  -wiih  his  whole 
etute.  To  show  the  weight  which  courtJ?  have 
attached  to  the  Introductory  clause  of  a  will, 
and  aNowhat  particular  words  and  expressions, 
671*]  other  than  words  of  perpetuity  *have 
been  regarded  as  sufficient  in  devisees  to  pass 
an  estate  in  fee.  he  cited.  Forrester's  Rep.,  or 
Cm.  temp.  Tallwt.  157;  2  Afk..  37;  8  P.  Wms.. 
2M:  1  Wilson.  333  ;  3  Vem..  690;  Preston  on 
Elates.  90  «'t  »tq..  1st  Am.  ed. ;  6  Com.  Law 
Rep  .  191;  1  Johns.  Chan.  Rep..  4JM;  SCranch, 
VT;  1  Wa«h..  96;  3  Rand.,  2«0. 

The  word  "  property  "  is  sufficiently  exten- 
«]ve.  in  connection  with  the  general  residuary 
cUine.  to  pa"«  real  and  personal  estate.  (1  Rev. 
Code  of  Va.,  360.  chap.  99,  sec.  27;  11  East, 
3W.  516:  14  East,  36t<.  17  Com.  Law  Rep.. 
2H0.  289:  2  De«.  Chan.  Rep.,  573;  6  Serg.  ».t 
Rawie,  452:  1  Wash.  Va.  Rep.,  45,  262;  11 
East,  821;  1  Taunt.. 2<<8;  2  Vem..  564  ;  5  Burr., 
».  88:  1  Hen.  Black..  223  ;  5  Taunt..  268. 

r.¥r.  Smith  here  anah'zed  the  clauses  of  the 
will.] 

ETen  the  word  "  legacy  "  may  be  applieil  tc) 
rati  estate,  if  the  context  of  the  will  shows  thai 
tach  wan  the  testator's  intention.  (1  Burr. .  268; 
jTerm  Rep.,  716;  11  East.  245;  15  East.  503.) 

2.  That  being  directly  and  materially  inter- 
e»t«l  in  the  subject  in  controversy,  West  is  a 
pmper  party.  (1  Johns.  Chan.  Rep.,  487;  3 
Johns.  CTiaii.  Rep..  553.) 

8.  That  the  general  assetit  of  the  testator  are 
not  liable  to  the  claim  of  the  plaintiff  in  error; 
h  heing  contracted  since  Mandeville's  death. 
And  that  the  testator,  by  the  ternis  of  his  will, 
left  nothing  more  at  stake  in  the  concern  of 
ftwood  &  Company  than  his  interest  in  the 
oofMutnerahip  at  the  time  of  hi.s  death. 

AtflHator  may  sever  a  portion  from  the  main 
koihrof  his  estate  to  follow  the  L>u/.anls  of  a 
tntfe;  and  the  general  assets,  in  such  caiie,  are 
MA  ivpoDsible. 

The  only  case  denying  this  is  llankey  v. 
Btmmond  (Cooke's  Bankrupt  I^w.  5th  cd.,  p. 
17,  died  m  a  note  to  8  Madd.  Chan.  Rep..  148.) 
But  this  doctrine  is  reviewed  in  Kr  jHirte  Gar- 
M.  a  leading  case  (10  Vea..  Jun.,  110).  The 
htler  case  b  supported  bv  Kr  partr  liifhnrdmn 
(8  Madd..  Chan.  Rep..  138.  157):  also,  in  1 
Urine  &.  Keene,  116,  the  case  of  Kr  p<irte  (far- 
harf  b  reviewed  and  s»iataine<l.  See  also  Pitkin 
^.HOan  (7  Conn.  Rep..  307).  where  there  is  a 
itrong  analogy  to  the  cruMt  at  Imr. 

The  doctrine  of  Kr  fntrU  GnrUtrni  has  Ik;- 
cnne  faicorporated  into  the  elementary  bookw. 
dCom.  Dig..  609.  pi.  12;  2  Madd.  Chan.,  651 ; 
IBoherUon  Wills,  123.) 

(Smith  here  compared  the  case  at  bar 
isses cited  above.] 

general  assets  of  the  testator,  not  Iv- 
i72*j  ing  liable  to  the  complainant's  *demand. 
•oeh  liability  being  the  only  ground  for 
relief,  the  demurrer  was  projwrly 
and  the  bill  dismissed  as  to  all  the 
(1  Gallison.  680  ;  2  Vem.,  292;  1 
P  Wins..  682;  2  Ves..  101.) 

Jfr.  Jong*,  on  the  same  side,  said  that  West 
iiad  a  right  to  be  a  party.  lyegatees  are  gen 
^■jlv  oooiidered  to  In;  represented  by  execu- 
^^^Bat  it  b  not  error  if  a  legatee  be  made  a 
^^KjOalvcrt  on  Partii<8, 20.  21. 149.  171 ,  172.) 
^^^Mnw  a  matter  of  discretion  in  the  court  l>e 
^pv;  and  tkb  court  will  not  review  it. 


The  executor  did  not  file  a  proper  answer, 
because  he  impliedly  admitted  that  the  estate 
was  bound,    lie  is  a  creditor. 

The  case  in  11  8t?rg.  &  Rawie,  41,  relied  on 
by  the  other  side,  is  not  in  iK)inl,  l)ecause  there 
was  an  article  in  the  original  partnership  for 
carrying  it  on. 

htr.  Core,  in  reply  and  conclusion: 

The  counsel  on  the  other  side  have  not  kept 
within  the  record.  The  surviving  partner  Ije- 
came  insolvent,  but  the  rword  does  not  show 
how.  All  parties  considered  the  firm  as  the 
same  after  the  death  of  .Mr.  Mandeville  as  it 
had  been  before;  the  executor,  surviving  part- 
ner and  all;  and  the  bill  only  charges  the  per- 
sonal estate,  not  the  real. 

Was  it  nw-essary  to  make  the  devisee  a  party? 
The  authorities  are  collected  in  Story  s  Eiq. 
Plead.,  185.  140.  141,  148.  150.  155. 

The  court  would  not  dismiss  the  bill  because 
tlie  devisee  was  not  made  a  party.  (4  Wash. 
C.  C.  R.,  202.  208;  8  (branch,  227.) 

Cawood  is  certainly  liable  because  he  con- 
tracted the  debt.  Have  we  mistaken  our  rem- 
edy against  him?  We  call  upon  him  to  ac- 
count, which  is  a  matter  peculiarly  appropri- 
ate to  equity.  If  the  bill  is  good  against  him 
alone,  it  ought  not  to  have  been  dismissed. 

A  partnership  can  go  on  by  will  (7  Peters, 
594.  11  Serg.  &  Rawle.  41.) 

(Story  on  Partnership,  sec.  195,  196.)  If  it  is 
restricted  or  limited,  the  burden  of  proving  it 
is  on  the  other  .side. 

In  Ex  jmrte  Garland  there  was  a  limited 
sum  left  for  the  use  of  the  firm. 

In  3  Maddock,  145,  each  party  put  in  a  spe- 
cific sum.  and  the  court  ordered  an  account  up 
to  the  time  of  the  death;  and  said  it  depended 
'  on  the  will  how  the  business  was  to  be  car- 
'  ried  on. 

I    'MylneA  Keene.  116,  is  like  the  case  [*573 
I  in  Maddock.  As  to  the  case  in  7  (^owen.  Rep., 
;  312.  limited  partnerships  are  recognized  in  that 
State. 

Mr.  Juttice  Story  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  Unitetl  States  for  the  District 
of  Columbia,  sitting  in  equity  in  the  County  of 
Alexandria. 

On  the  9th  of  July.  1836.  Joseph  Mandeville, 
deceased,  by  certain  articles  then  executed, 
entered  into  partnership  with  Daniel  Cawood, 
one  of  the  aefendants,  for  the  term  of  three 
years  from  the  1st  of  September,  1835.  under 
the  firm  of  Daniel  Cawood  «fc  C'ompany.  On 
the  3d  of  June.  1837.  Mandeville  made  his  last 
will,  by  which,  in  the  introductory  clatise,  he 
said:  "  I  do  hereby  dire<-t  the  disposal  which  I 
desire  of  my  earthly  remains  after  my  decease, 
and  of  such  real  and  personal  property  as  I  may 
possess  when  called  hence  to  a  future  state. 
He  then  proceeded  to  make  sundry  l)equest8  of 
his  real  and  personal  estate  to  different  persons; 
and  then  added:  "If  my  personal  properly 
should  not  cover  the  entire  amount  of  legiicies 
I  have  or  may  give,  my  executors  will  dispose 
of  so  much  of  my  real  estate  as  will  fully  pay 
the  same."  He  immediately  added:  "'John 
West,  one  of  the  defendants,  formerly  of  Alex- 
andria, now  of  Mobile.  I  hert'by  make  my  re- 
siduary legatee,  recommending  lum  to  consult 
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with  and  folkm  the  advloe  of  my  executors  in  I  alleged  that  htt  neither  admitted  nor  denied 

all  concornini?  what  I  leave  to  him."  The  tes  '  tlie  insolvcnrr  of  the  firm,  avem'nir  that  he 
tator  on  the  ilth  of  July,  IBiiT.  nuid(;  the  fol-  i  hod HaiiHtlixl  claims  against  the  firm  since  it  ter 
]owfn;  oodicil  to  his  will;   "  It  in  my  will  that  ■  minated  to  the  anu>imt  of  about  $14,000  from  iIk 

my  nifnn  St  in  the  copartnership  «ulj4bting  be-'  firm  funds,  and  was  engaged  in  the oolleclioo 


tweeu  Daniel  Cawood  and  myself,  under  the 
Arm  of  Daniel  Cawood  &  Company,  shall  be 
continued  then  on  until  the  expiralion  of  the  term 
limited  by  the  articles  between  us;  the  business 
to  be  continued  bv  the  said  Daniel  Cawood, 
and  the  profit  or  lo?s  to  be  distributed  in  the 
manner  the  said  arliclen  provide. "  The  testator 
appointed  Robert  J.  Tavlor  and  William  C. 
Gartlncr  (one  of  the  defcndfints)  executors  of 
bis  will,  and  died  in  Julv.  IH^H.  His  will  and 
codicil  wore  duly  proved  aftt  r  his  death,  and 
Taylor  havinsr  rfnoiinred  the  executorship. 
Gardner  took  upon  hitust  lf  the  administration  of 
the  estate  under  letters  testamentary  gnintt  d  to 
him  by  the  Orphuns'Courtof  Alexandria  County. 

Cawood,  after  the  testator's  death,  carried  on 
the  copartnership  in  the  name  of  the  firm,  and 


of  the  outstanding  debts  due  th««(o.  and  that 
the  firm  still  owed  deble  to  thfe  amooBl  of 

about  fT.OOO. 

The  master  made  his  report  in  ^I^y.  Idll: 
the  details  of  which  it  *is  not  necesaafy 
to  mention.    In  November,  of  the  same  rear 
it  wm  referred  to  another  (X)mmissiouer  to  take 
an  account  of  tlie  aaNts  of  Mandeville  in  the 
hands  of  his  executor,  who  afterwards  made  a 
report  accurdimilv.    At  this  stjigu  of  the  pro 
ceedini^'s,  .Idhn  W'est  (the  residuary  legatee,  to 
called  in  the  will)  claiming  to  be  interested  in 
the  subject  matter,  the  bill  was  amended  by 
making  West  a  party;  and  he  filed  a  demurrer 
to  the  bill.    The  demurrer  was  afterwards  set 
down  for  argument,  and  the  court  beine  of 
opinion  that  the  assets  of  Mandeville  in  th** 


failed  in  business  before  the  regular  expiration  1  hands  of  his  executor  (Gardner)  were  not , 
thereof,  according  to  the  articles,  |  chargeable  with  any  debt  contracted  by  0»  i 

674*1  *The present  lull wasoriginally  brought  woo<r  in  the  name  of  the  firm,  after  the  df?a»h' 
«gain«t  Cawood  A;  Gardner,  as  executors  of  i  of  Mandeville.  uistained  the  demurrer,  aiHi  di»- 
>landcv  ille.  by  the  plaintifT.  Burwell,  alleging  mtaed  the  bill  with  eolta.  Twoak^bSmductnii. 


himself  to  be  a  creditor  of  the  firm  upon  debts 
contracted  with  him  by  Cawood.  on  behalf  of 
the  firm,  after  Mandeville'«  death,  viz.,  on  a 

promissory  noti-.  dated  the  28th  of  July.  1838. 
for  ♦bOO,  and  on  an  acceptance  of  a  bill  of  ex- 
change drawn  by  Burwell  on  the  ttme  day  ff»r 
$1,000.  in  favor  of  one  William  IT.  Mount, 


dismissal  the  prasent  tppeal  haa  been  tttkMi  tO' 

this  court. 

The  argument  has  spread  itself  over  eevcnl 

topics,  which  are  not.  in  our  judgment,  now 
properly  before  us;  whatever  may  ba^  been 
their  retevancr  In  the  court  below. 


question  ari  iriii  1. 


>['f' 


11-  11]  II  >n  1 1 


Tbe  real 


both  of  which  remained  unpaid.  The  bill  I  whether  the  geueral  ast»ei«  of  the  itistatox  (jyimi- 
charged  the  failure  of  Cawood  in  trade,  and  |  devllle).  in  the  hands  of  hie  eitecutor,  an  Uafale 

his  inability  to  pay  the  debts  due  from  the  finn.  '  tor  the  payment  of  the  debt  due  to  the  plninr-, 


It  also  charged  that  Gardner,  the  executor,  had 
aaeets  mifllcfent  to  latisfy  all  the  debts  of  the 

testator,  and  nil  tlie  dt'bts  of  Cawood  &  Com- 
pany: and  it  sought  payment  of  the  debt  due 
to  the  plaintiff  out  of  thoee  aaute. 

The  defendant  (Gardner)  put  in  an  answer 


iff,  which  was  contracted  after  Mandcviik» 
d^th.    If  they  are  not,  tlie  bill  wae  property 

dismissed,  whatever  Tnij-bt  he  (he  rcme 

the  plaintiff  against  Cawood,  if  the  suit  liad 

been  brou|2^t  against  him  alone,  for  equiiaM*; 

relief,  upon  which  we  trive  no  opinion.  In' 


denying  tliat  he  had  such  accurate  infornmiiou  i  gcuerul  the  surviving  partner  is  liable  al 
aeto  enable  him  to  say  whether  the  partnership  |  only;  and  no  decroe  can  benuuto  against  him. 

alihou^h  he  limy  be  a  projx-r  iwirty  to  the  suit 
iu  equity,  as  lieing  interested  to  conlest  1^ 
plaintiff  a  demand,  unless  some  other  equUyhh 
tervenes;  and  so  it  \v:i=^  h  '•kl  in  IfTMriRJo;!  v.  JEb> 
(Icrsou  (I  Mylne     Keeoe,  582.  589). 

The  bill,  as  fntinad,  ataf^lf^the  inaolveacf  ol 
C  iiwfHxl,  and  »«eekH  no  sffpari!-   rrlT.  f  ji 
him,  and  therefore,  if  it  iR  muu^ii^ii^ijiv  a.^  ^ 
if  is  so  solely  upon  ;l  t  j  i  lund  of  the  UaUhty  of 


the  general  a.«iKet8  of  Maodevil?  -  i  >  \>iy 
phdniilT  jointly  with  the  partncrtlui.!  t.iW'i 
ihe  hands  of  Cawood.    In  respect  to  t  re  < 


funds  in  the  haiulN  of  Cawood  were  sutluietit 
la  pay  the  (lelits  ol  llie  lirm  or  not;  and  n<M 
admitting'  that  the  assets  of  the  testator  in  his 

liunds  were  li;kble  I41  tlie  payment  of  tli<'  dclits 
<if  the  tirm,  ami  reouiriuL''  proof  of  .such  lia 
bility,  and  alleLrin!/  ">'ii  bad  not  assets  of  the 
t»  st:itnr  in  his  liaiuls  suIVk  ient  to  satisfy  the 
plaintiJT  claims,  after  saii>fymi^  two  specilied 
jtuiE;ments. 

The  defendant  K'awtwHl)  not  having;  made 
any  annwer  at  tliis  sfa^'e  of  the  c;iuse,  the  bill 
was  thereupon  taken  against  him  pro  roitj,  fnu — 

subsequentlv  he  pul  in  an  answer:  and  there- 1  suggestion,  that  West  was  not  a  a 
upon  it  was.  by  consent  of  tlie  i>laintitr.  and  I  to  uie  bill,  iu  his  character  of  reaid 
Cawood.  and  (iauluer,  the  execuioi ,  referred  of  the  personalty,  that  may  be  adndttod; 
to  a  master  to  take  im  account  of  ihe  iLs.set.s  of  '■■  tlie  iuinw  limt*  it  is  as  clear,  that  as  he  ha4 
the  tebtiilor,  of  the  debt-s  due  to  him,  of  the 
Talue  olf  his  rm\  estate,  and  to  .nltle  the  ac 
cotmts  and  triinsaoiions  of  the  tirm  of  Cawood 
1^  Company  until  its  termination,  and  of  the 
individual  partners  with  the  firm,  to  Uvke  an 
account  of  the  as8cU  of  tiic  tirm.  and  t^aout- 
.standing  debts  of  the  firm,  and  the  debts  doe 
thereto,  *fcc. ;  and  also  to  iu><>ertain  whether  the  '  of  Maud 
debt  diM  to  the  phuntiff  aroe|  in  tlie  j^rtiier-  the 
•hip  tranmctiknia,  and  >  now  ane^  *opi 

Cawood.  by  his  answer,  aduii'f  ■!  Z' m  r  o'v  ii  ill  mo 
the  facta  .fiated  in  thi*         bi4,      41919^  opinion* 
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tlie  iuinw  limt*  it  is  as  clear 
intarv^t  in  that  residue.  If  Manderille'e 
assets  were  liable  f^r  the  ].linniiJl  >  ilHu 
thtiTdlace.      plaintilf  might  at  ius  c^piiig|||||||i^ 
him  m  the  Mrit,  and  if  Weet  did  not 
no  other  person  wouM  iivali 
gb^DtiOfl^f  his  mbjoifKler. 

wUi  the  liability  of  the 
•  ill''  iri  ihi-  h:t!el>  >*[  hi^  e\i-<'iJtor  ? 

I  ot  the  piaitttiii  a  ^jn^^i  1  m.. ■  r^re  ■  h 

they  are  not  ao  UAbla;iML%>  7  < 
'  lostate  tha 
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By  the  general  rule  of  law,  every  partner- 
•hip  ts  dissolved  by  the  death  of  one  of  the 
;«irtneni.'  It  is  true  that  it  is  competent  for  the 
pirtnera  to  provide  by  agreement  for  the  con- 
tinuance of  the  partnership  after  such  death; 
bat  then  it  takes  place  in  virtue  of  such  agree- 
odnt  only,  as  the  act  of  the  parties,  ana  not 
by  m^re  operation  of  law.  A  partner,  too,  may 
by  his  will  provide  that  the  partnership  shall 
(POTinue  notwithstanding  his  death;  and  if  it 
ii consented  to  by  the  surviving  partner,  it  be- 
cam*^  obligatory,  just  as  it  would  if  the  tes- 
t4lor.  beini;  a  sole  trader,  had  provided  for  the 
<-rxiinaance  of  his  trade  by  his  executor,  after 
kii  deftth.  But,  then,  in  each  case  the  agree- 
meal  or  authority  must  be  clearly  made  out ; 
nd  third  persons.  Iiaving  notice  of  the  death, 
ire  bound  to  inquire  how  far  the  agreement  or 
<uibority  to  continue  it  extends,  and  what 
f'jadf  it  binds,  and  if  they  trust  the  surviving 
I«rtT  beyond  the  reach  of  such  agreement,  or 
•olbority,  or  fund,  it  is  their  own  fault,  and 
tkey  have  no  right  to  complain  that  the  law 
4o»  not  afford  them  any  satisfactory  redress. 

A  testator,  too.  directing  the  continuance  of 
t  partnership,  may,  if  he  so  choose,  bind  his 
psml  wteis  for  all^  the  debts  of  the  partner- 
Aip  contracted  after  his  death.  But  he  may 
llio  limit  his  responsibility,  cither  to  the  funds 
ilready  embarked  in  the  trade,  or  to  any  spc- 
(tfc  amount  to  be  invested  therein  for  that  pur- 
tm.  and  then  the  creditors  can  resort  to  that 
UMlor  amount  only,  and  not  to  the  general 
■Kfi  of  the  testator's  estate,  although  the 
pHtoer.  or  executor,  or  other  penwin  carrying 
■  tbe  trade  may  be  personally  responsible  for 
ll  IIm^  debts  contracted.  This  is  clearly  estab- 
Hted  by  the  caiic  Er-parte  Garland  (iH  \ e». , 
Hi),  where  the  subject  was  very  fully  discussed 

LLord  Eldon.  and  Ex  parte  RicJianl»on  (3 
Id..  13»,  157).  where  the  like  doctrine  was 
Amed  by  Sir  Jolin  I^ach  (then  Vice  Chan- 
■iar>.  and  by  the  same  learned  judge,  when 
krter  of  the  Kolls.  in  T/i'»nj)H"n  v.  Aiidrem 
iMvlne  <fc  Keene,  116).  The  case  of  HanA^y 
'.  Mammork;  Ixjfore  Lord  Kenyon,  when  Mas- 
w  of  the  Bolls,  reporti'd  in  C'ooki  's  Bankrupt 
(67,  5th  ed.),  and  more  fully  in  a  note  to 
Hadd.  Bep.,  14b;  so  far  us  may  be  tlioui:hi 
•  decide  that  the  testator's  assets  are  ^unenlly 
bUe  under  all  circumstances,  where  tab  fra(l< 
»dbecl<-«l  to  be  carried  on  after  his  death,  has 
completely  overturned  l»y  other  later 


■a.  aofl  expressly  overruled  by  Lord  Eldon 
no  Ve*..  110.  121,  122,  where  he  staled  that 
»I7*j  it  stood  •alone,  antl  he  felt  comjK'lled 
'  decide  agninst  its  authority.  The  case  of 
ttbn  PllJIan  (7  Conn.  Hep..  307)  is  fully 
1  p<'inl  to  the  same  effect,  and,  indeed,  as  we 
mi  presently  see,  runs  rjuatuor  jtrdibun  with 

pTVSCOt. 

And  this  leads  os  to  remark,  that  nothing 
01  the  rao^t  clear  and  imaiubiiruous  language, 
OBonstrating  in  the  moM  i^msitive  manner  that 
le  testator  intends  to  make  his  general  assets 
siUe  for  all  debts  contracted  in  the  continued 
ide  after  his  death,  and  not  merely  to  limit  it 
>  the  funds  embarked  in  that  trade,  would 
■tify  the-  court  iti  arrivinir  at  such  n  con- 
haiDO  from  the  manifest  inconvenience  there- 
r,  lod   tbe  utter   impossibilit}'  of  {niying 


L— See  Scholfleld  v.  Bichclbenrer,  7  PeUrti,  580. 
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off  the  legacies  bequeathed  by  the  testator's 
will,  or  distributing  the  residue  of  hi.*<  estate, 
without  in  effect  saying  at  the  same  time  that 
the  payments  may  all  be  recalled,  if  the  trade 
should  become  unsucccs-^ful  or  ruinous.  Such 
a  result  would  ordinarily  Iw  at  war  with  the 
testator's  intention  in  betjueathing  such  legacies 
and  residue,  and  would,  or  might  pcstpone  the 
settlement  of  the  estate  for  a  half  century,  or 
until  long  after  the  trade  or  continued  partner- 
ship should  terminate.  Lord  Eldon,  in  10  Ve«., 
110,  121,  122,  put  the  inconvenience  in  a 
strong  light,  by  suggesting  several  cases  where 
the  doctrine  would  create  the  most  manifest  em 
barrassments,  if  not  utter  injustice;  and  he  said, 
that  the  convenience  of  mankind  required  him 
to  hold,  that  the  creditors  of  the  trade,  as  such, 
have  not  a  claim  against  the  distributed  assets 
in  the  hands  of  third  persons,  under  the  direc- 
tions in  the  same  will,  which  has  authorized 
the  trade  to  be  carried  on  for  the  benefit  of 
other  persons.  This,  also,  was  manifestly  the 
opinion  of  Sir  John  Leach  in  the  csi^cs  3  Matld. 
Bep.,  128;  1  Mylne  &  Keene,  116.  and  was  ex- 
pressly held  in  the  case  in  "7  Conn.  Rep..  307. 

Keeping  these  principles  in  view,  let  us  now 
proceed  to  the  examination  of  tlie  will  and 
co<licil  in  the  present  case.  There  can.  we 
think,  be  no  doubt,  that  the  testator  intended 
by  his  will  to  dispose  of  the  whole  of  his  estate, 
real  and  personal.  The  introductory  words  to 
his  will  already  cited,  show  such  an  intention 
j  in  a  clear  and  explicit  manner.  The  testator 
I  there  says:  "I  do  hereby  direct  the  disposjd 
which  I  desire  of  my  earthly  remains  after  my 
decease,  and  of  such  real  and  personal  estate  as 
I  may  possess,  when  calle<l  hence  to  a  future 
state."  He,  therefore,  looks  to  the  disposal  of 
all  th<*  estate  he  shall  die  possessed  of.  It  is 
said  that,  admitting  such  to  be  his  intention, 
the  testator  hiis  not  carried  it  into  effect;  be 
cause  the  residuary  clause  declares  John  West 
his  "residuary  legatee"  only,  and  *not  [*578 
his  residuary  devisee  also;  and  that  we  are  to 
interpret  the  words  of  the  will  according  to 
their  legal  import  as  confined  altogether  to  the 
residue  of  the  personal  estate.  This  is.  in  our 
judgment,  a  very  narrow  and  t^t-hnical  inter- 
un  tation  of  the  -words  of  the  will.  The  Ian- 
Liuugc  u.sed  by  the  testator  shows  him  to  have 
I>ecn  an  unskillful  man  and  not  versed  in  legal 
phmstology.  The  cardinal  rule  in  the  inter- 
pretation of  wills  is,  that  the  language  is  to  Imj 
interpreted  in  .subordination  to  the  intention  of 
the  testator,  and  it  is  not  to  control  that  inten- 
tion, when  it  is  clear  and  determinate.  Thus, 
for  example,  the  word  "legacy"  may  be  con- 
strued to  apply  to  real  estate  where  the  context 
of  the  will  shows  such  to  Ix;  the  intention  of 
the  testator.  Thus  in  //y/v  v.  Taylor  (1  Burr. 
Hep.,  269).  the  word  "legjicy"  was  held  to  in- 
clude lands,  from  the  intention  of  the  testator 
de<luced  from  the  context.  The  same  doctrine 
was  full}*  recognized  in  JIardacre  v.  Nanh  (5 
Term  Bep.,  716).  So,  in  D<>e,  dem.  Tofiehl,  v. 
Tojldd  (11  East.  246),  a  bequest  of  "all  my 
personal  estates"  was  construed  upon  the  like 
intention  to  include  real  estate.  But  a  CJise 
more  directly  in  point  to  the  pre.«*nt.  and  dif- 
fering from  it  in  no  essential  circumstances,  is 
Pitman  v.  Stexen»  (15  Ejist,  505).  There  the 
testator,  in  the  introductory  clause  of  his  will, 
said:  "I  give  and  j^queath  all  that  1  shall  die 
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posaessed  of,  real  and  ixTstmal.  of  what  nature 
and  kind  soever,  ufler  my  just  debts  is  paid. 
1  hereby  apiK)int  Capl.  Robert  Preston  niy  re- 
siduary legatee  and  executor."  The  testator 
then  proceedetl  to  give  certain  pecuniary  lega- 
cies, and  finally  recomnu'nde<i  his  legatee  and 
e.xeculor  to  be  kind  and  friendly  to  his  brother- 
in-law  J.  C;..  &c..  and  begs  him  to  do  some- 
thing handsome  for  him  at  his  death.  d:c.  The 
({uestion  was,  whether  Preston  was  entilletl  to 
the  real  estate  of  the  testator,  under  the  will; 
and  the  court  held  that  he  was:  and  that  the 
words  "residuary  legatee  and  executor,"  cou- 
pled with  the  intr(Mluetory  clause  and  the  rec- 
ommendation clearly  established  it.  Upon 
that  ocea-sion,  Ixird  *EllenlK)rough.  after  refer- 
ring to  the  words  of  the  iutrodiictory  clause, 
8:»id :  "Then  he  apiminls  Capt.  P.  his  residuary 
legatee  and  e.xecutor — residuarv  legatee  and 
executor  of  what?  Of  all  that  he  should  die 
possesst'd  of,  real  and  personal,  of  what  nature 
and  kind  soever;  that  is,  of  all  he  should  not 
otherwise  dispose  of.  The  word  'legatee',  ac- 
cortling  to  the  easws,  particularly  Iffird/irre  v. 
yiuh.  may  be  applied  to  real  estate,  if  the  con- 
text requires  it,  as  was  said  by  Ixjrd  Ken  von 
upon  the  word  'legacry'.  Then  in  the  suW- 
(jucnt  parts  of  the  will,  he  contemplates  thai 
his  residuary  Icgatw?  and  executor  will  have 
571>*]  the  di.'i|>oeition  *of  his  whole  funds; 
but  after  some  legacies  and  annuities,  he  rec 
ommeuds  him  to  be  kind  and  friendly  U>  his 
inother-in-law.  &c." 

In  the  present  case  it  is  plain  that  the  testator 
contemplated  home  positive  benefit  toWet^t,  when 
he  designated  him  as  his  residuary  legatee;  an«l 
yet,  at  the  same  time,  he  contemplated  that  his 
pi^rsonal  property  might  not  be  suftlcienl  to 
(rover  the  amount  of  legacies  given  by  his 
will;  and  in  that  event  he  ilirccls  his  executors 
to  dispose  of  .so  much  of  his  real  estate  )vs  will 
fully  pav  his  legacii's;  so  thai,  if  we  restniin 
the  wonfs  "residuary  legatee"  to  the  mere  {>er- 
sonalty,  we  shall  defeat  the  very  intention  of 
ihe  testator,  apparent  upon  the  face  of  the  will, 
to  give  some  IxMieficial  interest  to  West,  in  an 
event  which  he  yet  contemplated  as  not  im- 
probable. On  the  other  hand,  if  we  ^ive  an 
enlarged  an<l  lilM!ral  meaning  to  the  residuary 
clause  as  extending  to  the  real  estate,  it  will 
at  once  satisfy  the  introductory  clause,  and 
upon  a  deficiency  of  the  ixTsonal  assets  will 
Htill  leave  an  ample  amount  to  the  beneficiary, 
who  apfH'ars  to  have  l)een  an  obje<-t  of  the  tes- 
Uilor'8  tH)unty.  But  if  this  uilerprelation  should 
l>e  (as  we  think  it  is  not)  questionable,  one 
thing  is  certain,  and  that  is,  that  the  testator 
did  not  contemplate  that  his  personal  assets 
would  nol  be  more  than  sutlicient  to  pay  all  his 
debta;  for  he  doe-s  nol  charge  his  real  estate 
with  his  debts,  but  only  with  his  legjicies.  in 
can?  of  any  deficiency  of  personal  as}>et>*,  and 
the  residuary  clause,  if  it  were  limited  to  the 
mere  residue  of  his  personal  assets,  would  also 
show  that  the  testator  did  not  provide  for  any 
debts  which  should  arise  from  any  subseipient 
transactions  after  his  death. 

If  this  be  so,  then  we  are  to  look  to  the  cod- 
icil to  see  whether  any  different  intention  is 
there  disclosed  in  clear  and  unambiguous  term». 
In  the  first  place,  the  language  of  the  codicil 
is  just  such  as  the  testator  might  properlv  ha\e 
used,  if  he  intended  no  more  than  to  pledge  his 


funds  already  embarketi  in  the  partnership  for 
the  payment  of  the  partnership  debts.  Th<'  codicil 
says:  "It  is  my  will  that  my  'inten-.M'  in  tbf 
cojwrtnership.  Arc,  shall  Ik*  continue*!  ibereia 
until  the  expiration  of  the  term  hmite<l  by  lUt 
articles."    Now,  his  interest  in  the  firm  tbi-n 
was  his  ehare  of  the  capital  stock  and  pn>fii>. 
after  the  payment  of  all  debts  and  liabiUtkt 
due  by  the  firm.    It  is  this  interest,  and  D<>t 
any  new  capital  which  he  authoriz^es  to  be  em- 
barked in  the  firm.    He  does  not  propose  to 
add  anything  to  his  existing  interest,  but  simplr 
to  continue  it  as  it  then  was.    How.  then,  oan 
this  court  say  that  he  meant  to  embark  all  hit> 
personal  ass<'ts  in  the  hands  of  his  executor  s» 
a  pledge  for  the  future  debts.  *ot  future  [•580 
responsibilities,  or  future  capital  of  the  finnT 
That  would  Ik»  to  enlarge  the  meaning  of  tlif 
words  use<l  beyond  their  ordinary  and  reason- 
able signification.   And  besides.  It  is  plain  that 
the  testator  did  not  mean  to  have  the  payment 
of  his  legacies  indefinitely  postponed,  until  il.e 
expiration  of  the  articles,  ana  the  ascertain- 
ment and  final  adjustment  of  the  concern*  of 
the  firm,  which  might  perhaps  extend  to  ten  or 
twenty  years.    8o  that  to  give  such  an  enlarp^ 
interpretation  to  the  terms  of  the  <xxlicll  a»  ii 
conteniled   for  (for  the  ccnlicil  must  be  cooJ 
sinied  as  if  it  were  incorporated  into  the  wfllk 
would  l»e  to  subject  the  legatees  to  all  the  fluc- 
tuations and  uncertainties  growing  out  of  tlic 
fulun'  trade,  and  might  deprive  the  residuanrl 
legatee  of  everv  dollar  intended  for  his  benefiij 
There  is  another  consideration  of  the  matlci* 
which  deserves  notice.    Would  the  real  estat4 
of  the  testator,  upon  a  deficiency  of  hispersonuF 
assets.  l)e  li:ible  for  the  debts  of  the  firm 
traded  after  his  death,  by  mere  operation  of 
law,  as  it  would  Ijc  for  such  debts  as  were  con- 
tracted in  his  lifetime?  If  it  would,  then  it  m 
apparent  that  all  the  legatee's  and  deriseoi 
might  in  the  event  of  the  irn'trieval>le  and 
ruinous  insolvency  of  the  firm  Ik*  deprived  o| 
all  their  legacies  and  devises,  although  the 
acies  were  charged  upon  the  real  estate.  U 
would  not,  then  it  is  equally  apparent  that  tk| 
testator  did  not  contemplate  any  liability  of  hit 
general  as.sels.  real  antl  personal,  for  the  part 
ment  of  any  debts,  exceiiling  those  which  weit 
8ul)skli|yt  at  the  time  of  his  death.    There  k 
vet  oMVr  consideration,  not  unimportant  It 
be  brought  under  review.  It  Ls.  that  the  whol^ 
business  of  the  firm  is  to  lie  conducted  by 
w(kk1  alone,  and  that  neither  the  executor  nol 
the  lepitees  are  authorize*!  to  interfere  with  oi 
to  scrutinize  his  transactions.    Such  an  unlioai 
ited  power  over  his  whole  assets  by  a  penoi 
wholly  unconnected  with  the  administration  o| 
his  estate  could  ^carcely  be  prcsumeil  to 
within  the  intenticm  of  any  pnideni  i«statar4 
If  to  all  these  we  add  the  manifest  iucom 
iences  of  such  an  intorpretaiion  of  the 
thus  suspending  for  an  indefinite  time  the! 
tlement  of  the  estate  and  the  paynocnt  of 
legacies,  it  i^  not  too  much  to  my.  that  no 
of  justice  ought  uynm  principle  to  favor.  i 
less  to  adopt  it. 

And,  certainly,  there  is  no  authority  Un 
porl  it;  at  least  none,  except  Hankcy  v. 
inock.  which  cannot  now,  for  Uie  reacoos  alrrad^ 
.stateil.  Ih'  deemed  any  authority  whatsoei 
On  tlie  other  liaud.  the  case  Jdi-p<trtt  Gitri^ 
(10  Ves..   110).  Hn<l   Krparte  Riekat 
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Xadii.  Rep..  138).  although  dwtinguishtiMe 
581*J  from  the  present  in  *«oin«  of  Uieircir- 
ruotetAiices,  were  reasoned  out  and  m|iporfed 
upoothe  brood  and  geneml  principlo  that  the 
MMte  of  the  tartator  were  in  do  case  bound  for 
iht-  debts  contTBcted  afler  Ms  death  by  the  per 
.  Of  whom  be  had  authorizi'd  to  contiiinc  liis 
tnJe,  but  the  rights  of  such  new  creditors 
«m  etdailvely  oooflned  to  the  funds  embark- 
nl  in  the  traile  and  to  the  personal  responsibil 
tfjr  of  the  party  who  continued  it,  whether  as 
tTTHiee.  or  as  exeentor.  or  as  partner—unlciM. 

■•^1.  the  testator  had  otherwise  positively 
iui  expreasly  bound  hb  senerai  asselii.  The 
•veoT  PUUn  r.  PUUn  (7  Goon.  Rep..  807)  is. 
^ever  (as  ha'^  Ix-t  n  already  suggested),  di- 
nmly  in  point.  There,  the  testator,  by  his  will, 
«iReied  **  that  all  his  interest  and  eonoem  in 
L;  L-»t  manufacturing  business,  «fec.,  as  then 
i 'ducted  under  said  tirm,  should  be  con- 
tiaaed  to  operate  Id  the  same  oooneclion  for 
ffk-  urm  of  four  yearn  after  his  decease,  A:c." 
Tbe  court  there'  held,  after  referring  to  the 
iM  Id  10  Yes..  110.  and  3  Madd.  Rep.,  188, 
lis  the  conf-ra!  asitets  of  the  testator  were  not 
ftkk  to  the  claims  of  any  creditors  of  the  firm 
•hebeeame  such  after  the  testator's  death;  and 
'hit  such  creditors  hiui  no  lien  on  the  e-^tatj-  in 
'jcr  hands  of  the  devisees  under  the  will,  iil 
'Viuch  they  might  eventually  participate  in  the 
'  •fit*  of  the  traide.  There  was  another  point 
kcided  in  that  case,  upon  which  we  wish  to 
^  nademood  as  expraNlnf  no  ofriBiao. 

UjiOH  thf  wMe,  our  op/'ni'^ri  m  flntf  the  dtrree 
'  (hi  Circuit  Ckntri  ditmimng  the  bill  ought  to 
■  -finted,  with  eotti. 


TUscanse  came  on  to  be  heard  on  the  tran 
iflpt  i.f  the  re<ord  frnm  the  Circuit  Court  of 
In  Loited  States  for  the  District  of  Columbia, 
■Uen  in  and  for  the  County  of  Alexandria. 
»i  was  argued  by  counsel ;  on  consideration 
fbcRof.  it  is  now  here  ordered  and  decreed  by 
Mieoait,  that  the  decree  of  the  said  Circuit 

'■in  in  ihU  cause  be,  mud  the  same  is  hereby 
firmed,  with  costs. 

nis«-U  Otsok  8M :  S  acorjr,  SHL 


6ALLT  LADIGA,  FtaitUifin  Enwr, 
e. 

iClIARD    DeMARCUS    ROLAND  and 
PETER  HIEFNER,  De/endunts. 

7WM%r  isAA  (hvekIndian$-~eomlrucUen  qf. 

iif  m.  irwtv  inado  liet wet*n  tlie  ITnlted  State*  and 
>^  <'rvek  tribe  of  Indians,  cast  of  the  Mississippi 
es  tto  aiSh  of  Mareh.  UM^  it  was  eMpfn- 

t«4:  » 

rtiat  nin«>ty  |>rineip«J  chipfHof  tho  tribe SbottM 

'  isiuwed  to  f«oU>ct  one  soetlon  each. 

tfl    T.  That  every  other  head  of  a  Creek  family 

•ofil  be  allowed  to  f»eleet  one  half  section  each  ; 

:  tbMt  thene  tract-s  ti.h>Mjlil  l>e  renerve*!  frf>n)  sale. 
'  tbvlr  use,  for  the  term  of  tlve  yearfl,  unless 
'  ttt-T  dl»pf>««t  of  t>y  them. 

i  Ttiat  twenty  selections  should  be  made,  under 
iireviJon  of  the   Prej*ldent,  for  the  orphan 
cOC  the  Oreeks.  sod  divided  and  retained 
 -rrt        praaideot  Should  dl- 


In  makfbir  the  selections  for  the  orphan  <  hll- 
dren,  the  Preiddent  bad  no  authority,  under  the 
treaty,  to  choose  any  land  embraced  by  the  two 
prcpudinir  clauses.  A  grandmother,  living*  with 
her  grandchildren,  was  the  head  of  a  Creek  family, 
and  had  a  rlKht  to  make  a  selection  ;  and  the  sate 
of  her  selection  under  the  auttaiMi^  of  the  Presi- 
dent was  a  nullity. 

rpHlb  case  was  brought  up,  by  writ  of  error, 
X  under  the  8iMi  section  of  the  Judiciary  Act, 
from  the  Supreme  Court  of  the  State  of  Ala* 

bama. 

On  the  24th  of  Harcb,  1889,  a  treaty  waa 

made  between  the  United  States  aiul  tlie  Creek 
tribe  of  Indians,  east  of  the  Mississippi  River. 

The  articles  of  Uits  treaty  whidi  hear  upon 
the  present  case  are  as  follows: 

"  Article  I.  The  Creek  tribe  of  Indiana  cede 
to  the  United  States  all  their  lands  east  of  the 
Mississippi  River. 

"Article  II.  The  Unite<l  Slates  engage  to 
survey  the  said  land  as  soon  as  the  same  can  be 
conveniently  done,  after  the  ratification  of  this 
treaty,  and  when  the  same  issurveyed.  to  allow 
ninety  prindpal  chiefs  of  the  Creek  tribe  to  se- 
lect one  section  each,  and  every  other  head 
of  a  Creek  family  to  wileet  one  half  set*- 
tion  each,  which  tracts  ^hall  be  reserved 
from  sale  for  their  u.*e  for  the  term  of  five 
years,  unless  sooner  disposetl  of  by  them. 
A  cenBOS  of  these  persons  shall  be  taken  under 
the  direction  of  the  President,  and  the  selec 
tions  shall  be  made  so  as  to  include  the  im- 
provements of  each  person  within  his  selection, 
if  the  same  can  be  so  made,  and  if  not,  then  all 
the  persons  belonging  to  the  same  town,  enti- 
tled to  selections,  and  who  cannot  tiie 
same,  so  as  to  include  their  improvementH. 
shall  take  them  in  one  body  in  a  proper  form. 
And  twenty  selections  shall  be  sekx  ted.  under 
the  direction  of  the  President  of  the  orphan 
children  of  the  Creeks,  and  divided  and  retain 
ed  or  sold  for  their  benefit  as  the  President  may 
direct.  Provided,  however,  that  no  selections 
or  lontloQS  under  thfo  treaty  shall  be  so  made 
as  to  include  the  agency  reserve. 

"  Art.  iil.  These  tracts  may  be  conveyed  by 
the  persons  selecting  the  same,  to  any  other 
persons  for  a  fair  consideration,  in  hucIi  man 
nur  as  the  President  may  direct.  The  contract 
shall  be  certified  by  some  person  appointed  for 
thrit  purpose  by  th<!  President,  hut  shall  not  be 
*  valid  until  the  President  approves  the  1*5^3 
same.  A  title  shall  be  given  by  the  UnUed  States 
on  the  completion  of  the  payment. 

"  Art.  IV.  At  the  end  of'  five  jean  all  the 
Creeks  entitled  to  these  selecttons.  aadderiions 
of  romaitiing,  shall  receive  patents  tbsnfor  In 
fee  simple  from  the  United  States. 

"  Art.  V.  All  intrudms  upon  the  country 
hereby  reded,  shall  be  removed  therefrom  in 
the  same  manner  as  intruders  may  be  removed 
by  law  from  other  public  land  until  the  country 
is  surveyed,  and  the  selections  made;  except- 
ing, however,  from  this  provision,  those  white 
persons  who  have  made  their  own  improve- 
ments, ami  not  exix'lled  theC'reeks  from  theirs. 
Such  persons  may  remain  till  their  crops  are 
gathered.  After  the  country  is  survsyid  and 
the  selections  made,  this  article  shall  not  oper 
ale  upon  that  part  of  it  not  included  in  such 
selections.  But  introdefs  shall,  in  the  manner 
before  described,  be  removed  from  the  selec- 
tions for  the  term  of  live  years  from  the  ratiti- 
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cation  of  this  treaty,  or  until  the  same  are  con- 
veyed to  white  persons. 

"  Art.  VI.  Twenty-nine  sections  in  addition 
to  the  foregoing  may  be  located,  and  patents 
for  the  same  shall  then  issue  to  those  persons, 
b(!ing  Creeks,  to  whom  the  same  may  be  assign- 
ed by  the  Creek  tribe. 

"Art.  XV.  This  treaty  shall  be  obligatory 
to  the  contracting  parties,  as  soon  as  the  same 
shall  Ihj  ratified  by  the  United  States. 

Sallv  Ladiga  claimed  to  be  the  head  of  a 
Creek  lndian  family,  and,  as  such,  entitled  to  a 
reservation  of  land.  Being  ejected,  she  brought 
an  action  of  trespass  (^iicpre.  elaumtm  f regit  to 
try  her  title,  in  the  Circuit  Court  of  Benton 
County,  State  of  Alabama,  and  recovered. 
But  the  case  having  been  carried  to  the  Su- 
preme Court  of  Alabama,  the  judgment  was 
reversed.  Upon  the  certificate  of  the  Supreme 
Court  being  pro<luced  in  the  Circuit  Court,  on 
the  second  trial.  Judgment  was  given  for  the  de- 
fendant; which  judgment  was  subsequently  af- 
firmed in  the  Supreme  Court  of  the  State. 

To  review  this  judgment  the  present  writ  of 
error  was  brought. 

The  facts  of  the  case  and  ruling  of  the  court 
are  set  forth  in  the  following  bill  of  exceptions. 

Be  it  remembered  that  upon  the  trial  of  the 
above  entitled  CAUsethe  plaintiff  claimed  title  to 
the  land  in  controversy  under  and  by  virtue  of 
the  treaty  made  and  concluded  between  the 
Tnited  States  of  America  and  the  Creek  tribe 
of  Indians  east  of  the  Mississippi  River,  on  the 
24th  day  of  March,  A.  D.  1832,  the  plaintiff  in- 
troduced the  following  witnesses,  viz. :  Chr.  A. 
584*1  Green,  John  Goodwyn,  Horatio  •Grif- 
fin, Benjamin  Pope.  Thomas  C.  Henderson, 
John  Boyd,  Thomas  E.  Montgomery,  and  Mat- 
thew M.  Houston,  by  whom  she  proved  sub- 
stantially the  following  facta: 

1.  That  said  plaintiff,  at  the  date  of  treaty 
aforesaid,  to  wit,  on  the  24th  March,  1832,  and 
long  anterior  to  that  period,  and  from  thence  to 
the  present  time,  was  and  is  the  head  of  the 
Creek  Indian  family  residing  in  and  having  an 
improvement  ujwn  the  E.  half  of  section  2. 
township  14.  range  8  E.  &c.,  in  the  district  of 
land  subject  to  sale  at  Mardisville.  in  the  State 
of  Alabama,  which  land  is  situated  in  Benton 
County,  and  is  the  same  sued  for  in  this  ac- 
tion. 

2.  That  the  said  land  at  the  commencement  of 
this  suit,  and  ever  since.  luislKcn,  and  is  worth 
three  thousand  dollars  and  more.  That  the 
n-ntfi  and  profits  of  the  same,  since  the  institu- 
tion of  this  suit,  have  been  worth  moi-e  than  two 
thousand  dollars.  That  the  rents  and  profits 
have  been  received  bv  defendants,  who  had 
possession  of  said  land  at  and  before  the  com- 
mencement of  this  suit,  and  from  thence  until 
the  present  time. 

8.  It  was  further  provetl  by  said  witnesses, 
that  at  no  time  was  there  any  other  Indian  im- 
provement on  the  said  land,  and  that  the  im- 
provement and  residence  of  the  plaintiff  alone 
was  embraced  in  said  half  section  by  the  legal 
lines  of  survey,  and  that  plaintiff  had  lived  there 
for  many  years,  and  raised  a  numerous  family 
of  children. 

4.  It  was  further  proved,  by  the  production 
of  the  census  roll  tnken  by  order  of  the  govern- 
ment of  the  United  States,  of  the  heads  of  fam- 
ilins  of  the  Creek  tribe,  in  conformity  with  the 
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second'article  of  the  treatv  aforesaid,  that  the 
plaintiff  was  duly  enrolled  by  the  agent  of  the 
United  States  charged  with  this  duty,  as  one  of 
the  heads  of  families  belonging  to  the  said  Creek 
tribe,  and  as  entitled  to  land  under  said  irea 
ly — her  identity  being  shown  by  the  wiinesses. 

5.  That  in  1884,  the  government,  bv  agtnt* 
charged  with  this  duty,  located  the  Indians. 
That  the  formula  of  location,  as  practiced  bv 
said  agent,  consisted  in  calling  the  Indian)^  be- 
longing to  the  respective  Indian  towns  together, 
and  in  the  presence  of  the  chiefs  and  head  men 
in  the  town,  the  agent  would  call  over  the 
names  registered  by  the  enrolling  agent  as  l)e- 
ing  the  heads  of  families  in  that  town.  That 
the'persfms  whose  names  were  so  registered 
would  appear  and  answer  to  their  names,  and 
their  identity  and  residence,  and  also  their  im- 
provements, would  be  proved,  Ac,  pointed  out 
by  the  chiefs  atid  head  men  so  assembled:  and 
the  agent  would  then  designate  by  figures  and 
letters,  the  land  opposite  the  name  of  earh 
reservee  *on  said  census  roll,  to  which  [*58o 
he  supposed  them  entitled  under  the  treaty. 

6.  That  upon  the  agent  coming  into  the  Tal- 
lasahatchee  town  of  Indians,  for  the  purpose  of 
making  the  locations  aforesaid,  the  plaintiff 
apiK'ared  lx;fore  him,  and  Iwing  identified  as 
the  same  whose  name  was  enrolle<i  on  the  cen 
sus  list  of  said  town,  claimed  the  land  in  dis- 
pute, on  which  her  improvement,  at  the  date 
of  the  treaty  aforesaid,  was  situated,  and  which 
she  then  informed  him  she  had  selected  as  her 
reservation — there  being  no  other  improvement, 
location,  or  conflicting  claim  thereto  at  that 
time.    That  the  deputy  locating  agent,  who  lo 
catcd  the  town  to  which  she  belonged,  not  re 
gardinff  her  the  head  of  a  family,  by  reason  of 
her  children  having  married  and  left  her,  and 
none  but  orphan  grandchildren  residing  with 
her,  reftised  to  recognize  her  rights  under  the 
treaty,  or  set  apart  the  land  so  by  her  selected 
opposite  her  name  on  the  roll,  as  in  other  C5i!se8. 
That  from  the  date  of  the  treaty  aforesaid,  un 
til  the  y»ir  1887.  she  mode  continual  and  re- 
peated applications  to  the  gf)vi'rnment  officer* 
to  a-ssert  her  rights  to  said  land,  and  thn»ueb 
them  to  the  government  itself;  until,  in  1837. 
fihe  was  forced  to  leave  the  country  and  emi 
grate  to  Arkansas,  by  the  armed  troojw  in  the 
employ  and  under  the  directions  of  the  gov- 
ernment.   That  she  never  had  abandonetl  her 
claim,  but  insisteti  on  her  right  under  the  treaty 
to  enforce  which  this  action  wan  brought.  M. 
.M.  Houston,  who  w;i.s  the  locating  agent,  tt«ti 
fied  as  to  the  rea.sons  which  induced  him  lo  it- 
fuse  a  recognition  of  plaintiff's  right. 

The  defendant  then  introduced  a  patent  or 
gnini  from  the  United  States.  signe<i  by  the 
Pre.'*ident.  Martin  Van  Buren.  dated  tl 
day  of  L)eceml)er.  1837,  which,  after  re  :  .  ... 
liiiit  by  virtue  of  the  treaty  aforesaid  of  the 
March,  1832.  iK'tween'the  United  St»tei 
and  Creek  triln;  of  Indians,  the  United  Stato 
agree<i  that  twenty  sections  of  land  should  br 
selected,  under  the  direction  of  the  PreiideBt, 
for  the  orphan  children  of  said  tribe,  and  di 
vide<l  and  retained  or  sold  for  their  benefit,  a.* 
the  Pre^idcnt  might  direct;  and  that  the  Prari 
ilent,  in  making  such  selection,  had  ia(  Jn<V! 
section  2.  town.<«hip  14.  range  8  east,  a- 
vided  the  same  into  quarter  section**;  and  saui 
tract  having  been  sold  pursuant  to  lnstruction». 
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I'anion.  Smith,  and  Heifner  had  becohie  the 
purtIjHt>er8  of  the  southeast  quarter  of  said  scc- 
tioD,  which  purchase  bad  been  sanctioned  and 
appro vrd  by  the  President  on  the  8d  Novem- 
Ur.  1836 — uave  and  granted  to  said  Canton, 
^miih.  and  lleifner,  the  said  southeast  quarter, 
586*]  to  them,  their  *heir8,  &c..  forever,  as 
tenants  in  common,  and  not  as  joint  tenants; 
which  grant  being  properly  attested,  was  read 
:othe  jury.  Another  patent  or  grant  from  the 
C'jTemment  of  the  Uniltd  Slated,  similar  in  all 
iti  form  to  that  above  named,  and  containing 
like  recitals,  bearing  the  same  date  and  prop- 
erly authenticated,  conveying  the  northeast 
(warter  of  said  section  to  Richard  de  Marcus 
ftoland,  waj»  offered  and  read  to  the  jury.  And 
lbt«  being  all  the  testimony,  the  plaintiff's  coun- 
^1  asked  the  court  to  charge  the  jury  as  fol- 

1.  That  if  they  believed  from  the  evidence 
tbal  the  defendant*  were  in  possession  of  the 
bod  sued  for  at  the  institution  of  this  suit,  and 
oootinued  to  hold  the  same  adversely,  receiving 
ihe  Tvnin  and  prolits  thereof;  and  that  if  from 
thi  evidence  the  jury  were  further  satisfied 
Uut  the  plaintiff,  at  the  date  of  the  treaty  made 
aod  concluded  at  the  city  of  Washington  be- 
twwn  Ihe  United  Statea'of  America  and  the 
Creek  tribe  of  Indians  east  of  the  Mississippi 
River,  to  wit,  on  the  34th  day  of  March.  1832, 
»a*  the  head  of  a  Creek  Indian  family,  and 
that  the  United  States  enrolled  her  name  under 
the  provisions  of  the  treaty  aforesaid,  requir- 
iii{t  a  census  to  1^  taken,  «&c..  as  the  head  of  a 
Crcfk  family;  and  that  said  plaintiff,  before 
\nd  at  the  time  of  the  ratification  of  said  treaty, 
and  from  thence  until  she  was  forceii  to  leave 
the  country  by  the  United  States,  possessed  said 
lan«L«  Mied  for.  having  an  improvement  and 
r»idtmce  upon  the  same:  and  if  the  jury  believe 
from  the  testimony  that  said  plaintiff  did  select 
the  said  half  section,  includinir  her  iin[>rove- 
BWQt,  and  that  such  selection  was  so  made 
without  confiicting  with  the  rights  of  any  other 
Indian,  or  the  rights  or  duties  of  the  govem- 
mtni  reserved,  secure<l.  or  prescribed  by  the 
in»lj  aforesaid,  and  if  the  proper  officers  of  the 
roTernment  were  duly  notifle<l  of  such  mdection 
^  the  «aid  plaintiff,  and  that  she  had  never  for- 
feited her  righta  by  a  voluntary  abandonment 
of  the  lands  sued  for.  but  had  been  compelled 
by  force  or  ( (wrcion  on  the  part  of  the  United 
duoea,  to  emigrate  from  the  country  and  leave 
the  land,  then  the  plaintiff  is  entitled  to  recover 
is  this  action. 

4.  The  plaintiff  askecl  the  further  charge — 
that  under  the  w^ond  article  of  the  said  Creek 
Treaty  of  the  24th  March,  1882.  each  head  of 
•  Indian  family,  after  the  land  ceded  by 

tieaiy  had  been  surveyed,  was  entitled  to 
t  a  hialf  section  of  land  so  as  lo  include 
fanprovement,  if  the  same  could  l)e  made; 
Mid  If  the  Jury  l>elieved  from  the  proof  that 
die  pbintilf  wan  the  head  of  a  Creek  family. 
Hid  eatttied  to  a  selection  under  the  treaty,  and 
ftUT*]thai  *after  such  survey  she  could  select, 
•ad  didaelect,  the  half  section  in  dispute,  and 
in  A  nMOOable  time  notifie<l  the  govcrnmeni  of 
•dection.  and  had  never  volunliuily  aban- 
nid  land,  then  plaintiff  in  such  ca.>^c  ac- 
^>  vetted  right  to  said  land  inchoate,  but 
ttBder  the  laws  of  this  State,  coupled 
with  poiMrion,  to  maintain  this  action. 
Bow  AID  2. 


and  that  such  right  could  not  be  defeatefl 
by  the  subsequent  disposition  of  the  same  by 
the  United  States  to  the  defendants. 

8.  The  plaintiff  asked  the  court  further  to 
charge  the  jury:  that  if  the  plaintiff  was  enti- 
tled to  select  a  half  section  oi  land,  under  the 
treaty  aforesaid,  as  the  head  of  a  Creek  family, 
duly  enrolled  as  such,  and  the  selection  could 
have  been  so  made,  and  wsla  so  made,  as  to  in- 
clude her  improvement  within  the  s<'lection, 
that  in  such  case  the  treaty  itself  located  the 
plaintiff;  and  if  the  government,  with  a  knowl- 
edge of  such  selection  and  location,  exposed 
the  land  to  sale,  or  reserved  it  for  other  pur- 
posea,  such  sale  or  disposition  could  not  preju- 
dice the  right  of  the  plaintiff.  All  which 
charges  the  court  refused  to  give,  and  in  lieu  of 
them  charged  the  jury:  that  notwithstanding 
the  plaintiff  was  the  head  of  a  Creek  family, 
duly  enrolled  as  such  by  the  authori/^l  agent 
of  the  government,  and  entitled  to  s«jlect  a  half 
section  under  the  second  article  of  the  Treaty 
of  the  24th  March,  1882;  and  that  although, 
after  the  land  ceded  by  the  treaty  aforesaid  had 
been  surveyed,  she  could  have  selecte<i.  and 
did  select,  the  half  section  in  dispute,  which 
included  her  improvement,  and  of  which  selec- 
tion she  duly  notified  the  government;  yet  the 
refusal  of  the  locating  agent  to  recognize  her 
right  and  to  set  apart  the  land  by  a  designation 
of  it  opposite  her  name  upon  the  roll,  as  in 
other  cases  of  location,  coupled  with  the  subse- 

auent  sale  and  grants  of  the  same  land  to  the 
efendants  by  the  United  States,  whether  right 
1  or  wrong,  devested  the  plaintiff  of  all  right  to 
I  said  land,  and  vested  in  the  defendants  in 
this  action  titles  paramount,  which  the  plaint- 
i  iff  could  not  gainsay  or  dispute.    To  which  re- 
fusals of  the  court  to  give  the  charges  asked  by 
the  plaintiff,  and  to  the  charge  given  in  lieu  of 
them  by  the  court,  the  plaintiff  excepts,  and 
now  here  tenders  this  bill  of  exceptions,  which 
is  signed  and  sealed  by  the  court,  and  ordered 
to  be  made  a  part  of  the  record  of  this  cause, 
which  is  accordingly  done. 

This  opinion  of  the  Court  of  Benton  County 
being,  as  has  been  said,  affirmed  by  the  Su- 
preme Court  of  the  State  of  Alabama,  the  pres- 
ent writ  of  error  was  brought  to  review  it. 
*Mr.  Cote  for  the  plaintiff  in  error.  [*588 
Mr.  Coie  referred  to  the  treaty  (8  Laws  United 
States,  1077),  and  commented  on  the  several 
articles  of  it.  He  then  argued  that  the  treaty, 
per  ae,  vested  a  title  in  the  plaintiff,  and  cited 
the  following  cases  where  the  point  had  been 
decided  as  arising  under  a  treaty  of  1819  with 
the  Cherokees :  3  Yerger.  445,  452  ;  7  Yerger, 
46:  8  Yerger,  249,  461;  6  Porter,  327,  418. 

^fr.  Justice  Baldwin  delivered  the  opinion  of 
the  court : 

Both  parties  claim  the  land  in  controversy 
under  the  United  States,  in  virtue  of  the  treaty 
of  Washington,  made  on  the  24th  March,  1H82, 
between  the  United  States  and  the  chiefs  of 
the  Creek  tribe  of  Indians.  The  decision  of 
the  Supreme  Court  of  Alabama  was  against 
the  title  set  up  by  the  plaintiff,  the  case 
is  therefore  properly  brought  here  under  the 
25th  section  of  the  Judiciary  Act  of  1789.  [The 
articles  of  the  treaty  are  set  forth  in  the  state- 
ment of  the  reporter.]  By  an  inspection  of  the 
second  article  it  will  be  seen  that  there  are 
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tliree  distinct  cln'^M's  of  8t'le<;Jion8  to  Ijc  miide 
from  the  ceded  iuuds.  for  the  beuetit  of  the  In- 
dians, after  the  hinds  are  surveyed. 

1.  The  United  States  enpipe  to  allow  ninety 
principil  chiefs  to  select  one  section  each. 

2.  And  every  other  head  of  a  Creek  family 
to  select  one  half  section  each,  which  tracts 
shall  be  reserved  from  sale  for  their  use  for  the 
term  of  tive  years,  unless  sooner  disposed  of  by 
them.  A  census  is  lo  Ik.*  taken  of  these  persons, 
and  the  selections  are  to  include  the  improve- 
ments of  each  jH-rson  within  his  selection. 

8.  And  twenty  se<:lions  shall  be  selected  un- 
der the  direction  of  the  President,  for  the  or- 
phan children  of  the  ('reeks,  and  divided,  re 
tained.  or  sold,  for  their  benelil,  a«  he  may  di- 
rect. 

By  article  third  these  tracts  may  be  sold  by 
t he  persons  s<'lecting  them,  to  any  persons,  as 
the  President  may  direct,  and  a  title  shall  lie 
given  by  the  Unitetl  States,  on  the  completion 
of  the  payment  of  the  consideration.  The 
fourth  article  stipulates,  that  ul  the  end  of  tive 
years,  those  entitled  to  these  seleclion-s,  who 
are  desirous  of  remaining,  shall  receive  patents; 
and  bv  article  tifth,  all  intruders  shall  Ik;  re- 
moved from  these  selections,  for  tive  years 
after  the  Ircatj',  or  until  the  same  are  conveyed 
lo  white  persons.  By  article  sixth,  twenty- 
nine  sections  more  may  be  located,  and  patents 
shall  issue  to  the  Creeks  to  whom  the  sjime 
ma^'  1m;  assigned  by  the  tribe.  The  tifteenth 
article  makes  the  treaty  obligatory  on  the  par- 
ties, when  ratified  by  the  United  i^tates. 
589*]  *Thn  engagements  of  the  treaty,  then, 
lire,  to  allow  the  chiefs  and  heads  of  families 
to  select,  for  their  own  use,  and  reserve  from 
sale  for  tive  years,  the  lands  selected,  that  they 
may  be  sold  and  conveyed  with  the  approbation 
of  the  President,  and  titles  to  be  given  by  the 
Unittnl  States,  on  payment  of  the  purchase 
money,  and  at  the  end  of  five  years  lo  give 
patents  to  all  who  are  entitled  to  select  and  de- 
sirous of  remaining,  and  to  remove  intruders 
from  their  selections,  during  that  time,  till 
ihey  are  conveyed  to  white  perwjns. 

i'hc  lands  to  be  selected  for  the  orphans  are 
placed  under  the  exclusive  direction  of  the 
President,  as  to  their  location  and  disposition, 
and  are  not  embrace<l  in  the  third  or  fourth 
articles,  which  are  confined  to  si-h-clions  made 
l)y  the  Indians  themselves.— these  are  exprcasly 
reserved  from  sale  for  five  years,  whereas  the 
selections  for  orphans  mav  l)o  miMle  and  the 
lands  sold  at  any  time  the  Vresidenl  directs. 

No  authority  is  given  to  the  President  to  di- 
rect the  selection  of  the  twenty  se<;tions  for 
orphans,  on  or  out  of  those  made  by  the  chiefs 
or  the  heads  of  f  am  dies,  or  those  sections 
which  the  trilK's  may  assign  under  the  sixth 
article;  all  the  lands  so  selecteil  or  hK'ated  are 
place<l  beyond  the  power  of  any  officer,  con- 
sistently with  the  obligatory  engagements  of 
the  treaty  on  the  United  Slates.  In  directing 
the  selections  for  orphans,  the  treaty  did  not 
intend,  and  cannot  admit  of  the  construction, 
that  they  might  be  made  on  lands  selected  ac 
cording  to  the  first  part  of  the  second  article. 
The  provisions  of  the  treaty  \vi  re  progressive 
— that  relating  to  orphans  is  entirely  i)n)spect- 
ive.  "  It  is  a  principle  whi<  h  has  always  U'en 
held  sacred  in  the  Unite<l  States,  that  laws 
by  which  human  action  is  to  be  ri'gulated.  look 
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'  forward,  not  backward,  and  are  never  to  \n 
construed  retrospectively,  unless  the  language 
I  of  the  act  should  render  that  indispensable 
No  wonls  are  found  in  the  act  which  rtnder 
this  odious  construction  indispensable."  (1 
Peters,  434.)  The  last  clause  in  this  artick 
cannot  have  been  intended  to  annul  or  imitai' 
a  title  which  waa  valid  under  the  first  clause 
]  and  guarantied  from  intrusion  under  the  fifi) 
article  for  five  years,  unless  sooner  sold.  (S.  P. 
9  Wheat..  479.) 

Thus  takine  the  treaty,  and  applying  h  f( 
the  evidence  given  at  ihe'trial.  the  instnictioni 
prayeil  of  the  court,  and  those  given  to  tb« 
jury,  it  will  not  be  difficult  to  decide  in  whirl 
party  is  the  right  of  this  case. 

The  plaintiff  "  proved  sul>stantiallv  the  fi>l 
j  lowing  facts."  [For  the  facta  provetf  upon  ih 
trial,  see  the  statement  of  the  reporter  ] 
I  From  the  evidence  it  appears  that  the  plaint 
1  iff  claimed  under  the  'first,  and  the  [*51M 
i  defendants  under  the  second  clause  of  the  k< 
ond  article  of  the  treaty;  that  the  plaintiff 
the  head  of  a  family  within  the  description 
and  had  complied  with  all  the  requisites  of  tb 
treaty,  had  selected  the  tract  whereon  her  inr 
provements  were,  where  she  resided  before,  t 
the  tinu-  of  the  treaty,  and  until  her  expuUia 
therefrom  by  military  force,  on  the  frivoloi: 
pretense  that  she  was  not  the  head  of  a  famih 
her  children  having  marrie<l  and  left  her.  ac 
none  but  her  grandchildren  lived  with  bei 
The  defendants  claimed  under  the  secooi 
clause  of  the  second  article,  relating  to  orpbani 
selections,  by  two  patents  dated  in  1837,  eao 
for  a  quarter  section,  being  the  two  halves  o 
the  half  section  selcctecl  by  the  plaintiff,  whic 
patents  issued  pursuant  to  a  sale  tmuie  by  tli 
agent  appointe<l  by  the  President,  and  urtircie 
by  him  in  November.  183(3,  five  monthM  bflt)C 
the  expiration  of  five  years  from  the  raiifia 
tion  of  the  treaty,  and  while  the  land  whs  c3 
pressly  rewrveci  from  sale.  The  defeadatg 
gave  no  other  evidence  of  title.  i 

This  S4ile  was  a  dir(.>ct  infniciion  of  ihe  so 
emn  eugagemenls  of  the  United  States  io  tl 
treaty.  Tliough  approved  by  the  President.  I 
Ihe  plaintiff  had  previously  selected  it  acc»>rt 
ing  to  the  stipulations  of  the  treaty,  in  kuc 
case  the  sale  was  a  nullity,  for  the  w'ant  of  ao 
|)ower  in  the  treaty  to  make  it.  The  Prtsidei 
could  give  no  such  f)ower,  or  authorise  il 
officers  of  the  land  oflice  to  issue  palcnt^  n 
such  sales;  tiiey  are  as  void  as  the  Hales,  b 
reason  of  their  collision  with  the  treaty.  Tl 
only  remaining  iQ(]uiry  is  into  llie  plaintifl 
title.  No  other  objection  has  been  made  tu 
than  the  refusal  oi  the  hn'ating  agent  or  h 
deputy,  to  recognize  her  right,  under  the  treati 
or  to  set  apart  the  land  so  locale<l  by  her 
|>osite  her  name  on  the  mil.  as  in  other  en 
solely  for  the  reason  he  assignetl.  We 
seriously  discmss  tlie  rjuestion.whelher  a  ^ 
mother  and  her  gnindchildren  conipOM;  a  f4 
ily,  in  the  meaning  of  that  wortl  in  :he 
it  must  shock  the  common  sense  uf  aU,| 
kind  to  even  doubt  it.  It  is  as  inootai  . 
with  tliegood  faith  and  honor  of  the  VoU 
States,  and  as  repugnnnt  to  the  Indian 
acter,  to  suppose  thai  either  parly  to  the 
could  cotileinplate  such  a  constructioo  to 
solemn  compact,  as  lo  exclude  such 
from  its  protection,  and  authorize  any  otllm 
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fi>rfe  her  from  her  home  into  tho  wilds  of  the 
far  west.  Such  an  exerrihe  of  power  is  not 
vnrniDted  bj  the  compact,  and  the  pretext  on 
irbkh  ft  was  exercised  is  wholly  unsanctioned 
liytDv  principle  of  ljr.v  or  jn^iticc 

Having  a  riKbt  l>y  the  treaty  to  select  the 
59  ]  •]  land  or  her  residence :  •havlnfir  selected, 
atv!  b<  in  driven  from  it  by  liiwli"^^  forces,  her 
title  remains  unimpaired.  She  has  not  slept 
«a  her  ri<rht8.  bat  from  1889  to  18ft7  bm  maoe 
<  atinu  'MS  ami  repeated  ;;jt;']i(alionH  to  the; 
covenuncnt  officers  to  aauert  her  rights  to  said 
nod.  and  through  them  to  the  government 
it*-]/  m  1837.  Slic  lia^  never  abandoned  her 
<laim.  but  baa  insisted  on  her  rights  under  the 
titatj. 

Id  our  opinirin.  tho  pi  lintiff  nnt  only  has  a 
r.ght  to  tb«  land  in  ques^tion  under  the  treaty, 
bat  one  which  ft  protecta  and  guftnuitic*  against 
»n  the  arts  which  have  been  <lone  to  her  preju- 
dux,  and  we  are  much  gralilied  to  find  in  the 
ahle  and  aoand  opinion  of  the  Supreme  Cotirt 
of  Tennessee,  on  the  Cherokee  Treaty  of  1819, 
and  the  Supreme  Court  of  Alabama  on  this 
tnaty.  a  tnin  of  reaaoning  and  conclusions 
which  we  very  much  approve,  and  are  per- 
fectly in  accordance  with  our  opinion  in  this 
case.  (These  cases  are  reported  in  2  Yerger. 
IH  433:  a  Yer^,  888;  5  P«>rter.  Alabama 
ISep.,  m).  427.) 

Tke  judgment  of  As  BupmM  Omrt  of  Ala- 

OBDBB. 

This  cati<ie  came  on  to  be  heard  on  the  Iran- 
tnipc  of  the  record  from  the  Supreme  Court  of 
the  State  of  Alabama,  and  was  argtied  by 
o  iinsel;  on  consideration  whereof,  It  is  now 
Lt^  ordered  and  adjudged  by  this  court,  that 
Vhe  judgment  of  the  said  Supreme  Court  of 
th'-  <tatc  of  AlabaTivi  in  thi'^  eunse  be,  and  the 
fame  is  hereby  reversed,  with  co^ts;  and  that 
this  cause  1)0,  and  tlie  same  Is  liereby  remanded 

t"  the  sai<I  Staprenie  f'ctirt  of  !lie  State  (tf  Ala 
baiaa.  that  further  proceedings  may  be  hud 
theniii  in  ooofonni^  to  the  oirfnion  of  this 
and  ■»  to  law  and  Justice  diall  appertain. 


LESSEE  OF  JOHN'  POLLAIU).  \VILT>IAM 
POLLAKD,  JOHN  FOWLER  and  IIAK 
RIET.  HIS  Wife,  HENRY  P.  ENSIGN 
Ajn>  FHERB.  ms  Wifb.  GEORGE  HUG- 
GINS  AUD  LoriSA.  HIS  WiFK,  JOSEPH 
CASE  AXD  ELIZA,  his  Wipb,  Piaka^9in 

JOSEPH  F.  FILES,  Dtfendant. 

IVsa^  pf  18X9  wUh  Spain— right  of  Spain  to 
yrant  f^rmitt  to  aetUe,  Sc. — mb  to  wUer  toti 


ttiatke  settled  doctrine  of  the  Judicial  depart- 
Jiff  tbs  foremment.  that  the  Trcatjr  oi  1819 
I  esoed  to  the  United  Mates  no  tenltCNT 
rfrar  Perdido.  It  had  Mccadjr  been 

 ter  the  LouMana  tfcaty. 

i  jpssi  ral  between  the  LoiilsiaMi  creatir  and 
MjIpawhBB  the  United  •States  took  pos- 
ottm  eoantiy  west  of  the  FerOido.  the 
fHauifah  irorenoMM  Md  the  right  to  vrant  permits 


a. 


to  settle  and  tmprore  by  eultlvatlon,  or  to  autbor- 
iKe  tho  erection  of  estaoUshmentB  for  neebanloal 

purposes. 

These  Incipient  oonocerions  were  not  dlare^nrflcil 
i}y  Congress,  but  are  reoovniaed  In  the  Acta  of  1^04, 
1813.  and  Wtt;  and,  as  olalnwi  arewlthhi  the  Aot 
of  MM. 

The  Act  of  ISM  iravc  a  title  to  the  owners  of  old 
water  lots,  in  MobDe,  only  where  an  bnorovement 
was  mailt*  on  the  east  ilde  of  Water  Street,  and 
made  by  tlie  proprietor  of  the  lot  on  the  west  Ride 
of  tbnt  Htivet.  Such  person  could  not  elaim  aa 
riparian  proprietor,  or  where  his  lot  had  a  deflnlte 
limit  on  the  eaat. 

THIS  case  was  bit>nf»1it.  by  writ  of  error  un- 
der the  25lh  section  of  the  Judiciary  Act. 
from  the  Supreme  Court  of  the  State  of  Ala- 
bama. 

It  was  an  ejectment,  broutrht  by  th.  plaintilT 
in  error,  in  the  Circuit  Court  of  the  blale  of 
Alabama  for  Mobile  County,  to  recover  a  lot  in 
the  city  of  Mobile,  on  the  east  dde  of  Water 

Street. 

By  the  oriirinal  plan  of  the  town,  a  street  was 

laid  off  called  Water  Street,  on  the  mnrfiin  of 
the  river,  running  nearly  north  and  south, 
which  was  afterwMtIs  filled  up;  and  by  the  im- 
provement, the  water,  at  hii;h  tide,  was  Con- 
fined If)  the  eastern  od^v  of  tlie  street. 

Pollard's  heirs  claimed  under  a  Spanish 
from  Perez,  in  1^00,  to  Pctllard.  I  he  ancestor ; 
whii'h  grranl,  li-s  they  allei;ed.  was  saved  in  the 
Act  of  Congress  of  1824.  and  expressly  admit 
ted  in  an  Aet  of  lM:{n.  entitled  "  An  Act  for  the 
relief  of  William  Polliud'H  Heirs,"  under  which 
a  patent  Issued,  embradag  tlie  premises  in 
question. 

The  defendant  (Files)  connected  himself  with 
three  different  bmnehes  of  tlUe. 

1.  That  of  Forbes  «&  Company. 

2.  That  of  Curtis  Lewis. 

•S.  That  of  Uie  corpoFatlon  of  tlie  city  of  Mo- 
bile. 

1.  The  title  of  Forbes  &  Company. 

They  held  a  2:rant  from  the  Spanish  jfjovern 
ment  for  a  lot  fronting  upon  Royal  Street 
(which  Is  the  next  on  the  weat  to  Water  Street) 
and  running  back  804  feet  to  the  east,  to  a 
water  lot.  It  was  alleged  that  the  Act  of  Con- 
gress of  1884  (cited  at  mrfte  in  the  report  of  the 
case  of  T/if  City  of  Mohih  v.  Emaiii/el  etal.  (1 
Howard,  95),  veaied  a  title  in  the  water  lot  to 
'  them  as  proprietors  and  occupants  of  Um  lot 
fronting  on  the  river  ^lohile. 

2.  The  title  of  Curtis  Lewis. 

!  Tt  was  alleged  that  he  had  made  an  improve- 
\  nienl  iijMin  the  water  lot.  and  thus  broimht  him- 
8elf  within  another  clause  of  the  Act  of  1824. 
•8.  The  title  of  the  city  of  Mobile.  r*508 
Tt  was  alleged  that  Conijress.  bv  the  ,\ct  of 
1824,  had  granted  to  tho  city  of"  Mobile  "all 
the  right  and  didm  of  the  IJnited  States  to  all 
the  lots  not  pold  or  ( '>ntirme<l  to  individuals, 
either  by  this  or  any  former  act,  and  to  which 
no  ecpntable  title  exists  in  favor  of  any  indi- 
vidual, under  this  or  any  former  act,  between 
high  water  mark  and  the  channel  of  the  river." 
&c. ;  and  that  Pollard'H  claim  not  comin«r 
within  any  of  the  exceptions,  tlie  title  <A  the 
Unitefl  SlattK  pa'-sed  to  the  city  of  .^Iobile.  In  this 
view,  the  United  St^Ues  in  ISIO,  of  course .  had 
no  title  which  they  could  transfer  to  Pollard's 
heirs. 

The  case  wax  tried  In  the  Circuit  Court  of 
the  State,  and  the  opinion  of  the  court  upon 

SOI 


Digitized  by  Google 


BonuDiB  OouBT  Off  TBOi  UfliTKD  Orrm. 


mi 


the  lew  waft  in  favor  of  the  defendant.  Files. 
It  wa"  carried  by  Pollard  to  the  Supreme  Court 
of  the  Slate,  by  which  the  ^uagmcut  was 
affirmed,  and  to  review  this  opiuon the  preaoit 
writ  of  error  was  brought. 

Tlie  facta  are  set  forth  in  the  bill  nf  excep- 
tions UUdbd  in  the  court  below»  which  la  as  fol 
Iowa .  ^jj^  ^  Biceptloos. 

Be  it  remembered,  that  in  the  term  of  the 
Circuit  Court  begun  and  held  in  and  for  the 
County  of  Mobile  and  State  of  Alabaraa,  on  the 
fifth  day  of  May.  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty  one,  before 
the  Hononrabte  B.  8.  Dar£^n,  jiidt;c  of  the 
lentil  judiciiil  distriet,  came  .Iu1j;iD  '(\  by  his 
attorney,  George  F.  Sall^,  and  impleaded  Ber- 
Bard  Tm  SjVn,  In  whose  stead  the  landlord 
(Files)  was  admitted  to  l*  ft  nd  in  a  plea  of  tres- 

gBss  in  ejectment,  upon  the  demise  of  John 
Ollard,  William  Pollard,  John  Fowler  and 
Harriet,  his  wife,  late  ITarriet  Pollard,  Tlenry 
P.  Ensign  and  Phebe.  his  wife,  late  Phebc 
PolUml,  Oeorge  Huggins  and  Louisa,  his  wife, 
late  Louisa  Pollard,  Joseph  Ca<?e  and  Eliza, 
his  wife.  late  Eliza  Pollard,  for  a  leim  of 
years  not  yet  expired,  to  a  certain  lot  or  parcel 
of  land  lyinK  in  the  city  of  ^rnltiU-,  lx»tween 
Church  Street  and  Nortli  Bouudary  Street,  and 
bounded  on  the  north  by  the  south  side  of  what 
was  formerly  called  John  Forbes  &  Co's  canal, 
on  the  south  by  what  was  called  the  Kind's 
wharf,  on  the  west  by  Water  Stnet«  aad  on. the 
east  by  the  channel  of  the  river;  and  thereupon 
iasuc  was  joined  between  the  said  lessors  of  the 
plaintUb  and  the  said  Fdes,  who.  at  the  trial, 
in  pursuance  of  an  Act  of  the  Legislature  of 
Alabama,  piisnedon  the  eighth  day  of  January, 
one  thousand  eight  hundred  and  thirty-six,  en- 
titled "An  Act  for  the  relief  of  tenants  in  pos- 
594*J  scHsion  against  *dormant  titles,"  sug- 
gested to  the  court  that  he  and  those  whose 
estate  he  has  in  the  lands  or  tenements  sued 
for  have  had  adverse  possession  of  the  same  for 
three  years  next  before  the  commencement  of 
such  suit,  and  have  made  valuable  improve- 
ments on  the  lands,  so  on  which  suggestion 
issue  was  joined;  alst».  on  the  day  and  year 
aforesaid,  the  said  issue  so  Joined,  between  the 
said  parties  as  aforesaid,  came  to  be  tried  by  a 
jury  for  that  jnirpose  duly  impaneled  and 
sworn;  at  which  day  came  there  as  well  the 
said  plaintifh  as  the  said  defendant,  by  their 
respective  attorneys;  and  the  plaintiflfs,  in  or- 
der to  maintain  the  issue  on  their  part,  gave  in 
evldenoe  an  Act  of  Congress  passed  on  the 
twenty  sixth  day  of  May,  oin  !li<nisand  eight 
hundred  and  twenty-four,  entitled  ,"An  Act 
irrantinir  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  In- 
dividuals of  said  citv.'  They  further  gave  in 
evidence  an  Act  of  Con^^ress  passed  July  2, 
1830.  entitled  "  An  Act  for  the  relief  of  Wm. 
Pollard's  hein*.  "  They  further  gave  in  evidence 
a  patent  issued  on  the  fourteenth  day  of  March, 
one  thousand  eight  hundred  un  thirty-seven,  in 
pursuuuce  of  said  Act  of  Congress  of  July  2d, 
1886,  which  patent  embraced  the  premises  in 
question.  They  further  gave  in  evidence  a 
Spanish  grant,  of  which  the  followinc;  is  a 
translation: 

Mr.  Commandant:  William  Pollnnd,  an 
inhabitant  of  this  district,  before  you,  with  all 


j  respect  represents ;  that  he  has  a  mill  estal^ 
lished  upon  his  plantation,  and  that  he  often 
comes  to  this  place  with  planks  and  properly 
from  it,  and  that  he  wishes  to  have  a  place 
propitious  or  suitable  for  the  landing  and  safely 
thereof,  and  that,  having  found  a  vacant  pii-rV 
at  the  river  side,  between  the  canal  which  is- 
called  John  Forbes  &  Oo.'s  and  thewiivist 
this  place,  he  petitions  you  to  grant  him  said 
lot  on  the  river  bank,  to  give  more  facility  to 
his  trading;  a  favor  lie  hmwa  to  obtain  of  you. 

Wniiiaii  PoLUBiK 
Mobile,  lltb  December,  1809. 

Mobile,  12th  December.  1800 
I  grant  the  petition;  the  lot  or  piece  of  nound 
he  prays  for,  on  the  tlver  hank,  provided  it  be 
vacant.  Catbtaho  Fibb. 

The  plaintiff  then  proved  the  genuineness  ' 
the  signature  of  Cayetano  Perez,  and  referred 
to  the  8tale  Papers  relaUne  to  the  public  hmds- 
to  <;how  the  different  penoda  during  whidi 
Perez  was  m  command. 

The  pldntiff  then  gave  in  evidence  thai  the 
premises  sued  for  *were  situated  be-  [*505 
tween  Church  Street  and  North  Boundary 
Street  and  immediately  in  front  of  lots  known 
under  the  Spanish  j^overnment  ns  water  lots, 
and  that  the  said  lot  now  sued  for  was.  in  tlie 
year  one  thousand  eight  hundred  and  twenty- 
four,  and  is  now  known  as  water  lot ;  that  it 
lies  on  the  east  side  of  Water  Street ;  ttiat  what  h 
now  Water  Street  was.  under  the  SpKdsh  gr>v 
ernment.  and  at  the  date  of  the  grant  to  Forbe» 
A:  Co..  hereafter  attached,  a  natural  ridge,  and 
that  the  ordinary  tides  did  not  overflow  Siiid 
ridge,  and  very  hii^h  I'uli-^  efuirely  covered  said 
ridge;  that  to  the  north  of  the  lots  lying  iiii- 
mediately  west  of  the  lot  sued  for,  near  Cotiii 
Street,  there  was  a  depression  in  m.\d  ridjjc. 
where  the  water  at  high  tide  flowed  around 
upon  the  ea.<itcrn  part  of  the  lots  lying,  as  before 
stated,  immediately  west  of  the  lot  sued  f(»r, 
and  which  were  known  as  water  lots  under  the 
Spanish  government. 

The  plaintiffs  then  gave  in  evidence  thA. 
John  Forbes  &>  Co.  applied  for  and  obtained 
permission,  from  the  Spanish  government,  to 
open  or  cut  the  canal  which  was  called  Joba 
Forbes  &  Oo.'s  canal,  after  they  had  obtaiaeA 
a  grant  for  the  lot  lying  immediatelj  west  of 
said  canal. 

The  defendant,  in  order  to  maintain  tbeissue 

on  his  part,  gave  in  evidence  a  Spanish  i,Tant. 
to  John  Forw»  &  Company,  for  a  lot  of  grouod 
eighty  feet  front  on  Boyal  Street,  with  a  depth 
of  three  htindn-d  arnl  four  feet  to  the  ea.*t. 
which  is  hereto  attached  and  marked  A,  to- 
gether with  the  plat  or  aurvey  thereto  attadied, 
which  if!  made  part  of  this  bill  of  exceptions; 
and  proved  that  the  said  lot  was  situated  im- 
mediatelv  west  of  the  lot  sued  for,  and  wsi- 
8eparat<»d  from  it  now  only  hy  Water  Street, 
but  that  Water  Street  was  not  known  at  thi' 
date  of  this  grant,  and  that  said  street  was  laid 
off  in  1820  and  1S21.    Tlie  defendant  furtbtr 

?;ave  in  evidence  a  ccrtiticaLe  of  confirm^ioi 
or  the  said  lot  of  John  Forbes  &  Oompaay. 
who  were  the  successors  of  Panton.  I/e<«lie  it- 
Company,  the  orieinal  grantees,  which  is  3!s<) 
made  a  part  of  thin  bill  of  exceptions.  : 
marked  B.  by  whicii  it  will  appear  that  304  ft*t 
were  confirmed  to  Forbes  &  Company. 
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The  defendant  also  proved  that  one  Curtis 
Levfc.  Hnnetime  m  1889  or  1898,  iunk  tome 

fiat  b«oat*  in  the  canal  called  Forbes  &  Com- 
psoT's,  and  proceeded  to  fill  up  the  lots  now 
ned  for,  but  that  one  James  loerarity,  one  of 
firm  of  Forbes  &  Company,  dispossessed 
bim  in  the  night,  and  erected  u  smith's  shop, 
nd  eonUaoed  in  poaaossion  about  nine  months, 
vben  Cartis  Lewis  repiined  poaBeflrion  bj  writ 
c4  forcible  entry  and  detainer. 
§96*]  *It  further  appeared  In  eridenoe  that 
the  ridge  in  Water  Street  was  nhoni  fifteen  or 
tveaQr  feel  in  width,  and  that  it  was  covered 
bjr  tbeordiiiaiy  tides  for  about  one  third  of  ii  s 
width,  up  to  the  year  1822,  and  that  all  the 
laodeatt  of  Water  Street,  as  at  present  laid 
eat«apto  1>^Kj.  was  below  the  ondinary  high 
witermark.  It  further  appeared  that  the 
flno  of  Forbes  &  (Company  entered  upon  the 
lot  granted  to  than  m  aforesaid,  and  made 
taluAble  improvements  on  it,  and  fultilled  the 
rrmditioDs  of  tiie  grant,  and  on  the  2oth  May, 
1834.  held  the  land  to  the  weat  of  Water  Slnet 

withrxit  dispute. 

It  further  api>eared  that  the  first  improve- 
neQls  on  che  lot  eaat  of  Water  Street  was  made 
br  Curtis  Lewis,  except  the  canal,  and  im- 
provenaenLs  along  it,  of  John  Forbes  &  Com- 
pany; but  it  was  also  in  evidence  that,  in  1811, 
A  vUness  had  seen  the  servants  of  Wm.  Pollard 
ranoTing  some  driftwood  and  piling  some 
Inmber  on  the  lot  in  question. 

The  nature  and  extent  of  Curtis  Lewis's  im- 
i^rovements  are  before  stated.  The  reports  of 
cr-mmissioner  Crawford,  upon  the  titles  Ix^fore 
referred  to,  were  read  from  8d  volume  of  the 
tele  Fmra,  end  they  are  onderalood  to  form 
a  part  of  thia  bill  of  exceptions. 

£.  8.  Daboam,  [l.  s.1 

The  defendant  then  connected  himaelf  with 
:!ie  title  of  Ctjrtis  Lewis,  ForlK's  &  Company, 
aad  the  corporation  of  the  city  of  Mobile,  which 
daimed  the  aeme  by  Tirtne  of  the  Act  of  18S4 
above  referred  to. 

In  the  progress  of  the  trial,  when  the  plaint- 
iffs oCered  ra  evidence  the  Spanish  grant  to 
PaDard.  the  defendant's  cnun.st'l  ofTered  evi- 
iattt,  the  object  of  which  was  to  prove  that 
the  diile  of  tlie  grant  had  been  altered,  the 
pUinliffs  obj»cle<l  to  the  introduction  of  the 
eridence  for  that  object,  but  was  overruled  by 
Ike  amit.  to  which  tie  excepted.  The  defend- 
\nt  than  pa-swd  the  urantto  the  witnc.s.<v,s,  who, 
upon  an  inspection  of  thes<inie,  were  of  opinion 
that  the  figlBva  09,  in  the  date  of  1800,  on  the 
bee  of  the  irrant.  had  been  altered. 

The  plaintiil  then  oflfcred  witnes.se.s  who 
proved,  tliai  having  inapected  it  with  a  spy- 
:\is!i,  the  alteration  was  from  1810  to  1909. 
!*;.iintiffs  al>o  proved  that  Cayetano  Perez  was 
c  immandant  at  Mobile  in  1810. 

Tbe  d<  feiidunt  ftirt her  gave  in  evidence  that 
katl  nx3«ie  Valuable  improvements  on  the  lot 

Jt-d  for  since  liie  8th  day  of  January,  1830,  to 
Ui«  value  of  $7,oO(>;  whrreupon  the  plaintiffs, 
bv  iheir  counsel,  prayed  the  court  to  charge 
Jha  Jury,  First.  That  the  vaid  Spanish  grant 
mrsde  to  WilHam  Pollard  was  rutided  andcon- 
firmed  by  the  8th  article 'of  the  Treaty 
■■'  Ajnily.  Settlement  and  Limits.  In'lween  the 
.  t'ofted  States  and  His  Catholic  Majesty,  dated 
^JM  Fahruery.  1819;  which  charge  the  court  re- 


fused to  give;  to  which  the  plaintiffs,  by  their 
coonael,  exeepled. 

The  plaintiffs  then,  by  their  counsel,  prayed 
the  court  to  charge  the  jury  thai  the  Act  of 
Congreaaof  Mth  Hay,  1836,  confirmed  the  aald 
Spanish  grant  to  Pollard;  which  chartrr?  the 
court  refused  to  ^ve,  but,  on  the  contrary, 
charged  the  ju^.  if  they  believed  the  evidence 
to  be  true,  the  fee-aimpfe  to  the  premises  sued 
for  were  vested  in  Forbes  tk  Company,  and  that 
the  Acts  of  Congress  of  1 824  ana  1886,  and  the 
patent  in  pursuance  thereof,  were  utterly  void, 
so  far  a-s  relates  to  the  premises  in  question,  and 
that  no  title  vested  in  the  laaaotp  of  plaintiiSf  by 
virtue  of  said  acts  of  Congress  and  sjiid  patent; 
to  which  charjge  the  plaintiUs  excepted. 

The  plaintiffa,  by  thdr  counsel,  then  prayed 
the  court  to  charge  the  jury,  that  if  they  sliould 
find  that  an  alteration  had  been  made  in  the  date 
of  Pollard's  Spanish  grant,  advantage  could 
not  l>e  taken  of  it  in  an  action  of  ejectment, 
but  by  a  sci.  fa.  in  the  name  of  the  general  gov- 
enment,  or  a  bill  in  equity;  which  charge  the 
court  refused  to  give,  but.  on  the  contrary, 
charged,  that  if  they  should  believe  that  the 
date  had  been  altered,  that  they  should  find  for 
the  defendant,  unless  the.y  were  satisfied  from 
the  evidence  that,  though  altered,  it  was  made 
in  fact  whilst  Perez  was  commandant ;  that  the 
alteration  of  the  date  would  not  affect  the  grant 
if  Peres  waa  oommandant  at  the  time  of  the 
execution;  but  that  if  altered,  the  law  would 
not  preaume  tliat  the  grant  was  made  while 
Cayetano  Perez  was  oommandant,  but  that  this 
must  be  .'*hown  by  the  evidence;  to  which 
charge,  so  given,  and  the  refusal  to  charge  as 
praved,  the  plalntiffa  excepted. 

The  plaintiffs  then  praved  the  court  to  charge 
the  jury,  that  the  Act  of  January  8th,  1836. 
passed  oy  the  Legislature  of  Alabama,  entitled 
"  An  Aet  for  the  relief  of  tenant'^  in  pnsscssioii, 
against  dormant  titles,"  is  contrary  to  the  tenth 
aection  of  the  first  article  of  tlie'Oonatitution 
of  the  United  States,  and  is  therefore  voiil; 
which  charge  the  court  refused  to  give,  but,  on 
the  eontrary.  charged  that  It  la  ctnutitutional; 
to  all  which  the  plaintiff  excepted,  and  prayed 
the  court  to  nigu  and  seal  this  his  bill  of  ex- 
ceptlooa,  which  is  done. 

E.  S.  Daroan,  Judge,    [i..  s.] 

It  has  been  before  stated,  that  this  opinion  of 
the  court  was  afl[lrmed  by  the  Supreme  Court 
of  the  Stale  of  Alabama.  The  following  extract 
from  the  opinion  of  the  latter  court  is  given, 
in  ortler  that  the  remarks  *madc  by  the  ["^009 
Supreme  Court  of  the  United  Statea  may  be 
fully  understood: 

"  If  the  law,  as  laid  down  by  a  majority  of 
the  court  in  the  Lenset^  of  PoUiird's  lletr^  v. 
Kibbe  (14  Peters,  358).  is  to  be  regarded  as  de- 
cisive of  the  law  applicable  to  tlie  plaintiff's 
title,  and  as  excluding  all  objection  to  it.  then 
the  answer  given  by  the  Circuit  Court  to  the 
second  charge  prayed  is  confesaedly  erroneous. 
Of  the  authority  of  that  case  we  have  nothing 
to  say.  We  may,  however,  be  permittetl  to  re- 
mark, with  all  deference,  that  we  should  yield 
to  it  more  willingly  if  it  had  the  sanction  of  a 
majority  of  the  Supreme  Court.  We  are  aware 
that,  as  reported,  the  judgment  seems  to  have 
been  concurred  in  by  flve^of  the  justic*  ^;  but 
we  have  in  our  poaaeaaion  a  manuacript  copy  of 
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tli(;  opinions  of  Justicfa  Thon\p>^m,  McLean, 
Barbour,  and  Catror.,  and  the  jud^cnt  tlmf 
VTHS  rendered;  lU.  the  foot  of  which  is  the 
f oi lowin nicmorandum :  *  Diaaratinff  Justices 
—  Cation.  Harhour.  un>\  Wayne.  Mr.  Ckuf 
JuUkc  Toncy  did  ooi  sii  iu  this  case.'  Attested 
aK  follows,  'True  copy,  test  Wm.  Tboe. 
r.-irroll.  ('.s  r.,  r.  S.'  Tlmt  ^rr.  Ju^Urf  Mo- 
Einlcy  was  absent  during  the  entire  term,  ap- 
pears from  s  note  of  the  reporter.  If  the  at> 
testation  of  tlio  clrrk  Ik-  correct,  tlien  but  fnvir 
of  the  justices  coucun-ed  in  reversing  the  judg- 
ment of  this  court.  And  to  all  this,  it  may  be 
H<!d<'(l.  that  Mr.  Jvsttce  McLean  did  not  n/jve 
to  the  judgment  of  reversal,  so  far  as  we  arc 
inforawd  by  his  opinion,  upon  the  ground  that 
the  nrnnt  tn  AVilUam  Pollard  in  1809  was  a  'new 
grant'  witliin  themeauingof  ibe  Actof  the26tb 
of  May.  1B24.  But  be  yielded  bis  assent  to  the 
cnnclusion  of  Mr.Ju»tm  Tliompsnn  {fi<;  we  nn 
derstnnd  it),  because  the  second  wjction  of  tbui 
statute  required  the  improvement  to  be  made 
on  tlic  lot  vn<=\  of  Wtiter  Sireet,  and  to  entitle 
the  proprietor  t>f  Ihu  loi,  immediately  west  of 
the  water  lot.  the  improvement  should  have 
been  made  by  liim'?elf.  These  were  questions, 
which,  it  t^eeined  to  us,  were  wholly  unimpor- 
tant lobe  eonsidere<i.  unless  Pollards  was  a 
'tu'\>  trrant.'  since  it  is  an  undisputed  principle, 
tiiut  the  plaintiff  must  recover  upon  thet4in;nglh 
of  hiH  own  title,  and  not  upon  the  weakness  of 
hin  ndvers.nriea. 

"  We  have  taken  tliis  view  of  tlie  cairn  re 
ferred  to,  with  the  iiiosi  profound  respect  for 
the  Supreme  Court  of  the  United  States,  and 
have  only  to  sav.  that  we  hope  an  opportunity 
m:vv  soon  be  afforded  t<ar  n  re-examioation  of 
the' Act  of  1^24.  " 

Mr.  Oocte  for  the  plaintiff  in  error. 

Mr.  Sergeant  for  the  defendant. 
599*1    *Mr.  Cojre  contended: 

1.  That  the  judgment  below  was  erroneous, 
and  ought  to  be  reversed. 

'i.  That  the  Circuit  Court  erred  in  refusing 
to  give  the  instmctions  as  prayed  by  the 
plaintiff. 

8.  That  it  erred  in  giving  the  instructions 
which  were  given  to  the  jup.'. 

He  considered  the  principle  of  the  present 
case  as  decided  in  PoUard'a  Ueir»  v.  A'tMf  (14 
Peters,  8^).  The  same  grant  was  there  brought 
under  review;  and  if  wa*^  decided  that  the  .\c  t 
of  16B6  was  a  private  act  which  Congress  had 
power  to  pass;  that  the  efadm  of  Pollard  was 
e.vcepted  in  the  2<I  s^.Ttiou  of  tlie  Act  of  1S24, 
and  that  the  term  "new"  applied  to  grantn  made 
after  the  cession  of  Loutsiana.    (Pages  800, 

m.  Hfii.) 

He  referred  also  to  16  Peters,  2M.  where  the 

?uesttun  came  up  again,  and  quoted  passages 
rnm  pao-es  247.  251 .  257,  265.422.  427;  from  all 
which  he  inferrwi  that  the  question  had  been 
dccidc<l  and  the  rightH  under  it  settled. 

Mr.  St  rffrfint,  for  the  defendant  in  error,  jsntd 
he  did  not  mean  to  question  any  point  decided 
in  14  P(  lers,  but  argued: 

I.  TheplainiitT  lielow  liad  no  right. 

1.  He  derived  no  right  from  the  Act  of  1824. 
because  he  was  not  within  the  act;  and  also, 
because  the  I  t  itcfj  States  had  nothing  in  the 
premiKeH  to  ui.in.. 

2.  Il(  ilenvi  d  no  right  from  the  Act  of  1886, 
and  the  patent  under  it,  as  well  for  the 

894 


already  stated,  as  because  the  right,  of  lb*? 
United  Slate.*;,  if  any  they  had.  wa«»  already 
granted  by  the  Act  of  IBSH  to  those  undtir 
wbom  the  defendant  claims. 

TI.  The  court  did  not  err  in  refusing  to  ::riii 
the  instructions  asked  for  br  the  plaintilCs.  nor 
in  giving  the  instructions  whldi  uey  did  giTc. 

111.  The  court  did  not  err  in  refusing  to  iik- 
:>truct  the  jury  that  the  Act  of  8th  January, 
1886,  is  contrary  to  the  Constitution  of  tht! 
United  Stateii;and,  if  tlu  y  did.  it  is  immaterial, 
as  the  plaintiffs  weru  barred  on  other  groundic 

This  Is  a  different  cane  from  KM^»  and  noi 
covered  by  that  derision.  There  wfis  an  trrt't 
in  fad  there  which  misled  the  court,  and  whidi 
was  not  discovered  until  tills  case  wan  tried, 
Thechiiin  is  ton  place  between  high  and  Ion 
watermarks,  and  the  grant  called  for  fait  land. 
The  grant  was  not  survevetl  or  recorded. 

*1  The  plaintiff  deriVed  nr>  right  [•G0€ 
from  the  Act  of  1824,  because  he  was  not  wiUt 
in  it.  He  cannot  bring  himsdf  within  anj  « 
the  exceptions.  He  never  owne<l  a  water  1<>! 
nor  made  any  improvements.  (7  Laws  Unite* 
States,  818,  Act  of  26th  May,  1824.) 

If  it  be  said  that  the  plaintiff  claim.^  i)nd>  r  ; 
new  and  valid  grant,  the  answer  is,  that  if  Jut 
was  any  grant  at  all,  it  waaSssiud  when  S^^iai: 
had  nn  power  to  make  one.  In  /V/rtnf 
LiMK'c  V.  Kihbe,  the  pai>er  was  said  to  have  beei 
executed  on  December  12,  1809,  and  the  coot 
took  this  for  granted.  It  was  the  fourdalio: 
of  the  opinion.  (14  Peters.  851.)  But  thi 
record  shows  that  the  date  wa<t  altei^.  and  tbii 
1809  was  not  the  true  one.  The  jury  found  th 
fact  of  the  alteration  from  1810  to  1809,  and  i 
issued  in  1810.  Pnw  had  no  authority  toonk 
thegrant. 

Tne  alteration  must  be  presumed  to  be  mad 
after  execution.  (Peters  C.  V.W  nr»9.)  Ac 
the  materiality  of  the  alteration  is  a  questjo 
for  the  court.   (1  Peters.  5,52.) 

Per<?z,  in  ISIO.  havin":  no  power  to  irranl, 
basis  of  the  plaintiff's  Utle  is  gone,  and  the  cai 
infected  with  fraud. 

The  Act  of  1824  says  the  **  Spani.*^h  irovert 
mcnt  must  have  made  a  new  grant  or  onier  t 
sunrey  for  the  same,  during  the  time  nt  wide 
they  hud  the  power  to  grant  the  wime;"  sr. 
altliough  the  Judges  diff^tKi  as  to  tiie  pcccii 
time  when  the  Spanish  authority  cenM«L  a 
[(  :rf  ( t!  thill  it  wa;*  extinct  nn  the  12th  D»h>  ir.N- 
IbiO.  (Opinion  of  Judge  Baldwin,  page  dfH 
809.  87P;  of  Jvdge  McLean.  868;  of  Jm^ 
Catron  andBaftour.  488,4S8;af  JiM^Tkioini 
son.  355.) 

Til©  proclamation  of  the  President  was  1 
Octolier,  1810.  The  point  dn^ded  iu  A'l?*.'* 
case  was  thai  the  grant  was  issued  ^hen  i); 
Spanish  frovernment  had  a  right  to  do  it.  ai 
the  cafe  stood  upon  that.  At  pnge  3C1.  .T:>^- 
Thompson  says  the  grant  was  dated  ISkh  li 
cember,  1809.  and  was  rejected  by  tfa*  cm 
misvioner  because  then  were  no  inprvPenM 
on  the  lot. 

But  possession  ia  required  to  create  a  tid 

(I  Howard,  95.) 

2.  Tlie  plaintiff  derived  no  Ttgbl  fnui;  li: 
Act  of  1H86.  or  the  patent  under  it.  Tb*t  it 
is  only  n  <piTtclaim  on  the  par*  of  the  Uriii 
States,  but  Ihey  hud  uuthing  to  grant,  AU  tin 
title  bad  previously  iKen  granted  to  Pitwbef^ 
Company,  or  to  Ibe  city  of  Mobile  and  t] 
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defendant  unitc^i  those  titles.  The  ffrant  to 
Forbes  A  Company  ran  to  the  water:  tS«y  had 

fulfilltfi  lill  ilie  conditions,  had  entered  and 
made  improTcments  before  the  Act  of  1842 
paMed.  There  was  no  Water  Street;  nothing  to 
UOl^dirido  them  from  the  river.  *T!i('  Art  of 
l8C4mted  a  title  per  »e,  and  the  parties  had  uoth- 
fairio  do  bat  go  fntooomt  and  show  the  facts  hi 
evidence.  If  the  Art  of  1886  \ye  considered  as 
explanatory  of  that  of  liSSA,  it  is  dangerous  to 
roMCnie  a  jeeDenil  act  by  a  private  one.  obtain' 
nl  by  a  party  for  own  benefit.  The  true 
o^Mlruction  of  that  of  lb24  is  that  the  improve- 
BMBt  omat  be  made  on  the  old  lot;  that  every 
•me  who  went  to  the  water  sbotild  not  hr  cut 
off  from  it.  It  supposes  an  inchojite  right  to 
the  lot  in  front.  iM'catise  an  exception  is,  if  A 
party  hn»  nlienated  the  lot  in  front.  He  must, 
therefore,  have  had  a  rii^ht  to  alienate. 

In  Afami's  cai»e.  the  record  showed  that  the 
pirty  who  owned  the  old  lot  had  improved  both 
ihe  old  and  new.  The  i{ue«tion,  tlierefore,  did 
aateoae  up. 

[The  ar^ments  of  both  counsel  a.*«  to  the 
nght  of  the  Stale  of  Alabama  over  navigable 
water  in  virtue  of  her  sovereignty,  are  omitted, 
t-^ctuse  the  opinion  of  the  court  does  not  touch 
upon  tljat  point.] 

Mr.  Ctute.  in  reply: 

It  is  said  that  the  improvement  must  be  upon 
the  old  lot, but,  in  14  Petent.  three  of  the  judges 
<!i»eDted  on  this  ground,  and  in  16  Petent,  the 
court  confirmed  the  diasent,  and  said  it  must 
be  on  the  new  lot.  (16  Pctern.  847.) 

It  has  l>«m  said  that  Forbes  &  Company 
were  riparian  proprietors,  running  down  to  the 
water.  Bnt  their  grant  calls  only  for  a  certain 
cumber  of  f«i*t;  and  it  was  conflrmed  by  tlie 
commissioner  just  in  tliat  way. 

It  has  also  been  said  that  the  tnxiX  of  1809 
void.  But  the  plaintiff  has  a  patent  under 
the  Act  of  1886.  If  the  plaintitl  had  recovered 
bcfow.  and  the  defendant  had  excepted  to  in- 
«'rTi(  tif)n!i.  the  quej^tion  about  the  grant  would 
hare  come  up.  The  President's  proclamation 
«w  io  1810,  out  no'set  of  Congress  was  passed 
Mifl  181 1 .  and  the  country  was  not  taken  pas 
BBsrioo  of  until  after  that  act.  Ttie  record 
ihoivB  tlmt  evidence  was  given  on  the  trial  that 
Peri'z  was  comman<ianf  in  IHIO 

The  volume  of  State  Papers  referred  to.shows 
thil  Feres  issued  a  grant  in  Mav.  1811.  and 
even  as  late  a«i  Novenoer,  1811.  (Vol..  8,  Public 
I^aada^  4dO,  454.) 

Mr.  JvMtiet  Catbom  delivered  tlie  opinion  of 

the  court : 

For  the  factAof  tlie  CMe.wereferto  the  report 

<I02*]  of  it  It  pre.'^ents  'the  same  titles,  and 
<mbstaotiaily  the  same  facts  thai  were  liefure 
this  ooart  in  PriUtnti  Hrin^w.  Kab${\4  Peters, 

flist  Instrueticm  a-sked  by  the  plaiutifT  of 
Ihi  (Me  Circuit  Court  i.4.  that  the  Spanish 
7r".nt  m.Hde  to  William  Pf)llard  was  ratitied  and 
o»cnrinf<l  bv  the  eighth  article  of  the  Tie^ily 
With  Spain  of  1819.  by  which  the  Floridaswere 
acquired.  This  the  court  refused  to  ^ve;  and 
tonectiy. 

b  is  the  settled  doetrine  of  the  Judicial  De 
nartlaentof  this  government. that  the  Treaty  of 
1819  ceded  no  territory  west  of  the  river  Wr- 
didovtal  cair  tfuft  east  of  it:  and  tlierafore  all 


grants  made  by  t5pain  after  the  United  blates  ac- 
quired theeountry  from  Pranoe.ln  ISOS.arevoid, 

if  the  land'-  irranted  lay  wi  st  r>f  that  river;  be- 
cause made  on  territory  acquired  bv'  ilie  Treaty 
of  1808:  which  extended  to  the  Perdido  east. 
It  WHS  thus  held  in  Foxier  and  FJ<nn  v.  Xn'hfin 
(2  Peters,  254).  and  again  in  Garcia  v.  Lee  (12 
Peters,  516),  and  is  not  now  open  tocontroversy 
in  this  court. 

2.  The  plaintiffs  then, by  their  counsel.prayed 
the  court  to  cbarce  the  jury  that  the  Act  of 
CoagKss  of  26th  May.  1886,  confirmed  the  said 
8pflai«h  grant  to  Pollard;  whicli  charge  the 
court  refused  to  inve,  but.  on  the  contrarj', 
charged  tlie  jury,  if  they  believed  the  evidence 
to  be  true,  the  fee-simple  to  the  premises  .sued 
for  were  vested  in  ForlM's  <fc  Co. ,  and  that  the 
Act  of  Congrcs.s  of  IH'24,  and  lS3f5.  and  the 
patent  in  purhuaiiee  llitreof,  were  utterly  void. 
86  far  as  relates  to  the  premises  in  question, and 
that  no  title  vestetl  in  the  lessors  of  plaintitT  by 
virtue  of  said  acts  of  Congress  and  said  patent ; 
to  which  charge  the  plaintiffs  excepted. 

The  questions  raised  by  the  instruction a-sked 
and  refu.sed,  and  tliat  given,  will  Ik*  examined 
so  far  only  as  to  decide  the  present  cji-sc. 

This  court  held,  when  Pollard's  title  was  Ih*- 
fore  it,  formerly,  that  (^)ngress  had  tlu-  p^)wer 
to  grant  the  laiul  to  him  by  the  Act  of  1886: on 
this  point  there  wa.s  no  difference  of  opinion  at 
that  time  among  the  judges.  The  difference 
to  which  the  Supreme  Court  of  Alabama. in  the 
present  case.refeni  (in  its  opinion  in  the  record), 
grew  out  of  the  constniction  given  by  a  majority 
of  the  court  to  the  Act  of  1824,  by  which  the 
vacant  lands  east  of  Water  Street  were  granted 
to  the  city  of  Mobile.  That  grant  excepted  out 
of  it.  all  lots  to  which  "the  Spanish  govern- 
ment had  made  a  new  grant,  or  order  of  sur- 
vey for  the  same.during  the  time  at  which  they 
had  the  power  to  prant  the  same."  If  Pollard  s 
was  such  "  a  new  grant,"  than  the  land  covered 
*by  it  was  exceptra  and  did  not  pass  to[*0O3 

the  city;  and  the  Act  of  ISHR,  and  the  patent 
founded  on  it  passed  the  title  to  Pollard. 
After  the  country  west  of  the  Perdido  had 

been  acquired  by  the  Treatv  of  1808,  the 
Spanish  goverumeul  continuecf  to  eiercise  juris- 
diction over  the  countr}-.  inclndinft  the  city  of 
Mobile,  for  s<mie  nine  years;  the  United  States 
not  seeing  proper  to  take  possession,  and  Spain 
refusing  to  surrender  ft,  on  the  n»>umption  that 
theeountry  had  not  been  ceded  by  that  kiiii^dom 
to  France  in  the  Treaty  of  1800;  and  of  course 
that  it  did  not  pass  to  this  country  by  our  treaty 
with  France.  That  Spain  had  no  power  to 
pranl  the  soil,  during  the  time  she  Ihu.s  wrong- 
ful held  the  passession,  is  settled  by  the  cases 
cit<'d  of  Fo'^t^r  and  Efain  v.  yi  ifsnn.  and  <!<ii  fin 
V.  Iai.  Hut  the  riirht  necessarily  incident  to 
the  exercise  of  jurisdictiottoverthe  country  and 
people  rendered  it  proper  that  permits  to  settle 
and  impro%'e  by  culiivalion.  or  to  autliorize  the 
erection  of  establishments  for  mechanical  pur- 
post^s,  should  Im'  pranted.  And  to  this  end  the 
concession  to  I*ollard.  of  ncceml>er.  1809.  was 
made.  He  set  forth  in  his  petition  to  the 
commandant,  that  he  had  a  mill  established  on 
his  plantation,  and  often  came  to  Mobile  with 
planks  and  property  from  it;  and  that  he  wished 
a  place  propitious  and  suitable  for  the  landinc: 
and  safety  thereof;  and  having  found  a  vacant 
piece  at  tlie  river  side,  between  the  canal  of 
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Forbes  &  Co.  and  the  public  wharf,  he  tolldts 
the  commandant  to  grant  him  said  lot  on  the 
river  baok»to  give  more  facility  to  his  trading. 
This  lot.  the  fovemor  ffmnted  to  Pollard  for 
the  purpose  set  forth  hy  inm. 

The  use.  for  the  purpose  «oUciied,during  the 
time  the  Spaniab  authoritlea  were  axercued. 
could  be  properly  granted;  of  this  there  can  be 
no  doubt. 

Very  many  poinita  to  eettte  on  the  public 

domain  and  cultivate,  wcrr  n]80  granted  about 
the  same  time;  which  were  in  form  incipient 
conoeeaions  of  the  land,  and  inttnided  hy  the 
povornor  to  fnve  title,  and  to  receive  connrma- 
lion  afterwards  from  the  kin/^'s  deputy,  ho  tis  to 
perfect  them  into  a  complete  title.  Pollard's 
wa?  also  nf  t!iis  description.  Although  the 
United  States  disavowed  that  any  right  to  the 
ioil  passed  bv  such  concesskMU,  rail  they  were 
iml  disregarded  as  giving  no  equity  to  the 
cmimaut:  on  the  contrary,  the  tirst  Act  of  Cou- 
grev  passed  (of  April  i»,  1812)  after  we  got 
poS'5ession  of  the  country,  appointed  a  commis- 
eioner  to  report  to  Congress  on  them  in  com- 
mon with  all  others  originating  before  the 
Treaty  of  1803  took  effect.  The  third  section 
orders  all  persons,  claiming  lands,  in  the  pre- 
004*]  vlously  *diaputed  territory  "  by  virtue 
of  any  frrant,  order  of  survey, or  other  evidence 
of  claim  whatsoever,  derived  irom  the  French, 
British,  or  Spanish  governments,  to  be  laid  be- 
fore the  commissioner, with  a  notice  in  writing, 
stating  Ike  uature.&c,  of  tlie  claim."  On  these 
(by  sec.  6}  the  commissioner  had  power  |^ven 
him  to  inquire  into  the  justice  and  validuy  of 
the  claims;  and  in  every  case  it  was  his  duty  to 
ascertain  whether  the  lands  claimed  had  been 
inhabited  and  cultivated;  at  what  time  the  in- 
habitation and  cultivation  commenced;  when 
surveyed,  and  by  whom;  and  by  what  authority 
— audi  into  every  matter  affecting  their  justice 
and  validity. 

By  sec.  0,  abstnicts  were  to  be  furnished  to 
the  Secretary  of  the  Treasury,  of  the  claims, 
arranged  in  cla8we,aco(»dtng  to  thdr  respective 
merits;  and  these  abstracts,  &c.,  were  to  be 
laid  before  Congiese,  lor  their  determination 
tbeieon,  Jtc. 

By  sec.  8,  the  commissioner  was  ordered  to 
reiKnrt  to  Congress  at  its  next  aeseion,  a  list  of 
all  actual  settlera  on  the  land  in  hit  district,  wlio 
had  no  claims  derived  from  either  the  I'^rcnr-h, 
Britiiih,  or  Spanish  governments,  and  the  time 
such  settlonents  were  made. 

In  Januar)',  1816,  the  report  of  commissioner 
(Crawford)  was  laid  before  Congress.  Am. 
State  Papers.  «.  "  Public  Lands.  1 

TIu  Mth  sec.  of  the  Act  of  March  2«th,1801. 
declares  all  grants  void  if  made  for  lands  with- 
in the  territories  ceded  by  the  French  Republic 
to  the  Unif'  d  St  ^f-;.  by  "tlie  Treaty  of  the  18lh 
of  April,  ltMj;i  (and  winch  had  lx;en  acquired 
bv  France  from  Spain),  that  had  been  made 
after  the  date  alwve  I'rovided,  that  the  law 
ahoiild  not  be  construed  to  make  void  any  fxj/in 
JIde  grant  made  by  the  Spanish  government,  to 
an  actual  settler  on  the  lands  p'antcd,  for  him 
self,  and  for  his  wife  and  fanilly,  &c.  On  Pol 
lard's  claim  the  commissioner  reported  unfavor- 
ably, becauBe  if  !ind  "not  been  inhabited  nor 
cultivated.'"  (a  otute  l^upers,  18.)  The  bill  of 
exoeptions  refen  to  tliia  n^oti  aa  it  standi  in 


the  hook,  aa  part  of  the  bill  of  ezoeptions.  and 
as  such  it  is  treated  by  us. 

In  A|ml.  1818,  by  a  resolution  of  the  6enMi<v 
It  was  refeired  to  mn  Secretarr  of  the  Treasury 

to  furni'-li  a  plan,  for  an  anjustment  of  tht> 
claims  report^  on  by  the  conuniaaionen  east 
and  west  of  Pearl  IQver:  and  on  the  7th  of 
December,  1818,  the  Secretarr  made  his  r»  j^ 
in  the  form  of  a  bill.  (3  Btate  Papers.  itStl.)  Oa 
all  the  imperfect  claims  favorably  reported  on. 
by  the  commissioners,  derived  *from  [*0O.> 
the  author!  lira  of  Spain  before  the  20th  of  De- 
cember, 1808,  a  confirmation  was  recommended  J 
And  the  land  that  liad  been  rtiltivati  fl  on  or 
before  that  day,  should  be  coatiimed  also,  as  if 
the  Utles  had  been  completed.  And  as  to  all 
the  other  claims  favorably  meommendtd  to 
Congress  by  the  commissioners,  Uie  claimauJ 
shoiud  be  entitled  to  a  grant  therefor,  as  a 
donation — not  toetreed  to  any  one  person  more 
than  six  hundred  and  forty  acres;  That  ail  set- 
tlers before  the  15th  of  April,  1818.  shall  re 
ceive  a  grant  for  the  land  claimed,  not  pr  1- 
ing  six  hundred  and  forty  acres,  if  actually  la- 
h3U)ited  and  cultivated. 

On  this  report  the  Act  of  March  3d  1«*19  ,  wai 
founded — and  by  sec.  2,  each  settler  with  mle^ 
papers,  had  confirmed  to  him  his  habitation  «i 
a  donation,  not  to  exceed  one  thou!qind  twc 
hundred  and  eighty  acn^;  and  thus  irre8pecti\-« 
of  the  time  when  the  ficttlement  wag  made,  il 
previous  to  the  irnh  of  April,  1813;  but  !h( 
grant  not  to  exceed  six  hunured  ami  forty  acre^ 
to  such  settlers  as  bad  presented  no  written  evi- 
dences of  title. 

By  the  7th,  8Lh,  and  9th  sections,  those  wh<! 
had  filed  their  notices  of  claim  before  the  cor 
missioner,  and  which  had  not  been  recommend 
ed  for  confirmation,  were  allowed  to  the  IM 
of  July.  1820,  to  file  additional  evidence  in  *u 
port  of  the  claim  with  the  register  and  receiver 
of  the  land  office  respectively  estabHibed  bt 
that  act,  in  the  country  di\  i  l* d  by  Pearl  Riv.  - 
who  had  the  same  powers  conferred  on  thcu 
that  the  eommlaskmer  previously  had.  Nen 
claims  might  also  be  filed.  On  these  the  Tept-' ■  i 
and  receiver  were  to  report;  of  ooarne,  after  tlm 
aoth  of  Jq17.1890.  The  land  office  forlhe  ooii» 
try  including  Mobile  was  at  Jackson  cour 
house.   Thus  the  matter  stood  for  eight  year», 

By  the  Act  of  March  8d.  1887,  fniflier  tirai 

Was  given  to  the  first  of  September  l^'ll.  tf 
claimants  whose  evidences  of  claim  haU  btt-c 
previously  filed  with  the  oommiadoaer,  to  pro- 
duce further  cvirlcnce,  and  "to  present  tb*ii 
titles  and  claims,  and  the  evldenoe  in  suppo<n 
of  the  same,  to  the  register  and  reodver  of  Hm 
land  office  at  St.  Steven^  "  Hy  sec  2.  thpy 
ordered  to  hold  their  sessions  at  the  city 
Mobile,  and  there  examine  the  suspended  claim  < 
on  the  same  principles  the  commissioiier  km 
done. 

Thus  suspended  and  protected,  stood  llieti)]« 

of  Pollard  when  thp  Act  of  1^4  was  pmsf*^ 
granting  to  the  city  of  Mobile  the  river  fronit. 
And  from  anything  appearing  to  the  contrar  v . 
it  stood  equally  ♦protected  until  con  r*00*fl 
firmed  by  the  Act  of  1886.    It  was  for  tite  ur 
ereign  power  to  judge  of  its  merits;  it  had  nevn 
'  been  rejected,  nnd  w  an  awaiting  the  final  actluf: 
I  of  Cougres6.    Furihermure.  il  waa  from  Ui 
I  situation  aa  a  clly  lot  not  sul^eei  toMap  «i  i 
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kadofflcf,  being  in  no  survey  of  the  public 
had*:  tod  it  is  a  fair  construction  of  the  cxcep- 
ftn  to  tlie  Act  of  1824.  to  hold  Pollard's  chdin 
WW  intended  to  he  within  the  following  cxcep- 
tion^Mwell  as  the  one  commented  on  in  Poi- 
iarir.  KMiK  That  is— '  Provided,  thatnoth- 
inf  in  tlii<  act  contained  shall  be  construed  to 
dfert  the  claim  or  claims,  if  any  such  there  be, 
it  in  j  individiial.  <«  of  any  booj  poUdc  or  cor- 
pwte." 

We  think  Pollard's  was  a  cluim  of  an  indi- 
Tidnal  wlQiiD  the  exception,  and  was  so  deemed 
ln-Con|^res«;  as  the  United  States,  by  the  first 
■ctioo,  only  profess  to  grant  their  rlizht  to  the 
rtj  froot:  and  eiccepi  all  Ida  confirmed  by 
'  nrwM  by  that,  or  any  preTious act — and  also 
';ch  "to  which  an  equitable  title  existed  in 
'iTorof  any  individual  under  this, or  any  former 
noL"  Then  in  the  second  section,  the  provision 
mmined  in  the  case  of  PoUard  v.  Kibbe  has 
direct  reference  to  protection  by  excepting  lots 
"a>  which  the  Spanish  government  had  made 
t sew  erant  or  order  of  survey."  &c.  It  is  ob- 
Tioa>  the  [-revious  obscurity  and  confusion  were 
iateoiied  to  be  explained  bj[  the  proviso:  simplT 
fiprened.  that  nothing  which  preceded  sbonid 
4J*ct  any  individual  claim,  regardless  of  the 
t»n  whc&her  it  was  good  or  bod,  so  it  was  a 
ntqpbed  claim  by  ^United  SlatM.  That 
FaUnd's  was  so.  is  most  apparent  by  the  pro- 
¥rfkm  afforded  to  it;  and  such  is  the  tmani- 
Bov  opiaioii  of  this  eoinrt.for  the  reMon  former^ 
It  lod  now  given,  taken  tocethcr. 

Potkrd  s  patent  is  therefore  valid,  unless  the 
Moad  faMtroetlon  ghren  be  trae— 4hat  the  Act 
rfCnnirT»-ss  of  IftiO,  and  the  patent  founded  on 
isbe  void,  as  relates  to  the  subject  in  controver- 
it:  okl  therefore  the  lessors  of  the  plaintiff  de- 
nT<  d  no  title  from  these  sources,  because  the 
■t^  atmpie  of  the  premises  was  in  John  Forbes 
k  Co.  when  Pollard  took  his  title. 

It  was  held  in  Thf  (Uttf  of  Mobile  v.  ;2i»/ar«  (Ifi 
Prten,  247).  that  the  improvements  referred  to 
a  the  Act  of  18M,  by  virtue  of  which  a  title 
driven  to  the  owner  of  the  old  water  lot  wt^t 
>f  water  Street,  to  the  lot  immediately  east  of 
s.  amit  hare  been  made  on  the  new,  and  eaat- 
Uler  lot:  «yrond.  that  ?«uch  improvement 
Mrwve  been  made  by  the  proprietor  of  the 
^\  kir. 

M»7*J  •Forbes  ifc  (  o.  had  none  such,  and 
:."vfore  took  no  benefit  under  the  Act  of 

If  the  Instruction  intended  to  maintain  that 
•rt>e»  i  Co.,  as  riparian  proprietors  of  the  lot 
of  Water  Street,  could  claim  all  the  land 
»t  of  it.  to  the  channel  of  the  river,  then  we 
Unk  the  court  erred:  and  we  take  it  for  prant- 
d  the  court  so  intended ;  as  by  no  other  means 
tmkl  the  land  sued  for  be  claimed  by  Forbes 
c  Co.  from  any  evidence  in  the  n*conf.  Their 
14  was  a  grant  of  1»02.  for  KO  feet  front  by  304 
tt  de»^.  west  of  wliat  is  now  Water  Street ; 
nd  bounded  on  the  east  hy  the  street  as  it  now 
Ti«ts.  High  tide  formerly  reached  it;  low  tide 
ill  not:  b^t  we  deem  this  an  immaterial  cir- 
ooHtaDce.  Forbes  Sc  Co.'s  grant  was  a  specific 
vn  lot  If-'i-  'h-d  by  streets,  tlirn  existmg  or 
xpected  to  exint;  it  fronted  to  the  east  on  a  con- 
mpiated  street.  mert«d  to  the  public  use,  as 
.■r:inl#^       ;     ■       ■  '  was  rontem- 

•  iifid  bf  tha  gPMt  to  jfive  any  right  to  the  soil 
«7oad  Jli.fatA  bounaiy  east,  as  actually 


surveyed.  Tt  do<'s  conform,  and  must  conform, 
1  to  the  city  arrangement  of  lots:  if  it  was  held 
olhOTwise,  then  every  other  proprietor  of  an  old 
'  front  lot  could  claim  over  the  mud  flat  to  the 
I  channel  of  the  river,  as  a  riparian  owner; 
sweeping  through  the  city  property  as  it  now 
'  exists  by  fillinj;  up,  and  raisinir  the  flat,  tO  the 
I  extent  ea.st  of  probably  a  thousand  feet,  OT 
more.    We  deem  such  an  assumption  entirely 
inadmissible:  and  therefore  think  the  cotut 
also  erred  in  Uie  second  instruction  given,  aa 
well  as  in  rafuslDg  that  asked  on  pwt  of  the 
plaintiffs. 

With  tlie  third  instruction  this  court  cannot 
interfere ;  and  the  lury  having  found  for  the 
defendant,  no  quesuoa  arises  on  the  fourth  in* 
struction. 

Forthtmumuamigned,  w  order  the  judgment 
of  the  SuprmiuChurt^  Alabama  lobe  rmreeeL' 

OKOXR. 

This  cause  came  on  to  be  heard  on  the  traO' 

script  of  the  record  from  the  Supn  nie  Court  of 
the  State  of  Alabama,  and  was  argued  by  coim> 
sel ;  on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  of  the  State 
of  Alabama  be,  and  the  same  is  hereby  reversed, 
with  costs;  and  that  this  cause  Iw.  and  the  same 
is  hereby  remanded  to  the  said  Supreme  Court, 
that  further  proceedinj^  may  be  had  therdn, 
in  conformity  to  the  opinion  o{  this  court,  asd 
a.s  to  law  and  justice  siuill  appertain. 

Bev'a8Ala.,47. 
Glte^-8  Row.tHttl-^ 


*JOHN  L  irCRACKEN,  Ptaint^in  [•eOS 

if/wr, 
a. 

CHARLB8  HATWARD. 

lUinoii  itatute  declared  uneofuUUutional  —  in 
adoption  of  State  process  bjf  circuit  court  there 
muet  exist  no  variance. 

A  law  of  the  State  of  Illlnot.o.  provltllntr  that  a,«ale 
(*Jmll  not  be  niado  of  nrojuTty  li'vlcd  mi  iiiidcr  an 
(•xocntion.  iinli'>i<  it  will  lirinjr  two  third  of  ifi  valu- 
ation. aL-c'oiiliiijr  to  the  opinion  of  tliroo  liousi'liolil- 

I  ers.  Is  unmnstltiitiotial  an<l  void. 

I     The  fjisv  of  Urotison  v.  Kcnzie  d  Hownrd.  311)  rc- 
vh'Wfd  and  coiitlrmcd. 

WhtTf  tlR'  riiL-ult  Court,  bv  a  rulf.  itdopt.s  tlie 
proct  8<  |>oint<'(l  out  l).v  a  State  faw,  thon-  must  l)e  no 
os«i<_'iit  \  ;ii  luiici'  bf'tw(H-n  thcni.  Sucli  a  variunco 
is  H  t\<  w  nil<-,  unknown  to  any  act  of  OonfffSSSOr 
thf  Stute  law  professedly  MUui)tcd. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  from  the  Circuit  Court  of  tlie 
United  States  for  the  District  of  Illinois. 

The  case  was  tins:  In  m40,  McCracken,  the 
plaintiff  In  error,  recovered  a  judgment  in  the 
Circuit  Court  a^inst  Uayward  for  tlie  anm  of 
$8,9»6.67  and  costs. 

In  February.  1841,  the  State  of  Illinob  passed 
the  following  law: 


Von.—A*  to  laira  impairing  thf  nhHnntdm  of  mu- 
tract*,  and  when  void  f<tr  that  mi-nti,  .m-c  noto  to 
Fletcher  v.  Peck, «  Cranch,  87 ;  and  noto  to  Sturirifl 
v.  rrownlnshlcld.  4  Wheat.,  122;  and  t\otn  to  Dart' 
moutb  CkiHcge  v.  Woodward,  4  Wheat.,  618. 

••7 
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iijupBKiiii  Court  or  thk  UHvnED  Statss. 


"An  Act  relating  the  8alc  of  Property. 

*'Scr.  1.  Be  it  cnnrtrd  by  tlie  people  of  the 
State  of  Illinois,  reprehentcd  in  tlui General  As- 
sembly: That  when  any  e.t(  (  ut  ion  shall  be  issued 
ou\  of  nny  of  the  courts  of  this  Stnf»v  wliether 
of  record  or  not.  and  shull  be  levied  oii  any  real 
or  penvonal  property,  or  both.  It  shall  \ye  the 
duty  of  the  officer  levying  snrh  execution,  to 
Mutnmon  three  householders  of  the  proper  coun- 
ty, one  of  whom  shall  be  cJioeen  by  such  officer, 
one  by  the  plaintiff,  and  one  by  the  defendant 
in  the  execution  ;  or.  in  default  of  the  parties 
making  such  choici-.  the  oflicor  shall  choo»»e  for 
Ihem:  which  householders,  after  being  duly 
f-worn  by  such  officer  so  to  do.  shall  fairly  and 
impartially  value  the  property  upon  which  such 
execution  is  levied,  having  reference  to  its  cash 
value,  and  they  shall  indorse  the  valuation 
t!ien-<)f  upon  the  oxectition,  or  upon  a  piece 
of  paper  thereunto  attached.  sicntKi  by  them; 
ana  when  such  property  shall  be  offered  for  | 
K  ile,  it  shall  not  be  Htruck  off  unless  two  thirds  | 
<tf  the  amount  of  such  valuation  shall  be  bid  | 
iherefor:  Provlfled,  alwajrs,  that  the  phiintiff  ; 
in  any  execution  i-Mied  from  anv  court  of  rec 


property.'  approved  27th  February,  1841 .  if  ih« 
case  come  within  the  proyimona  of  that  law; 
and  any  two  of  tbe  three  householders  selecutl 
under  the  law  ui;r<,><'ing.  may  make  tbe  valua- 
tion of  the  premises  rc^uirsd.'* 

In  May.  1842,  a  plnnee  execution  was  issued 
on  the  judpmen'.  imrl-  rwhi*  fi  ihe  mar^ihal  k-r- 
ied  upon  real  estate*  and  advertised  it  for  snitr 
in  tbe  ensulDflr  August.  It  was  appraised  hy 
three  householders,  an<l  no  iHTs«)n  biddioglsro 
thirds  of  the  valuation,  it  was  not  sold. 

in  March,  1648.  the  phiintiff  sued  out  a  wa- 
diti':ni  ,  Tpnf,ttJi  to  sell  *tne  property  lev-  (*01(> 
it'(i  uix)n  i\s  above  stated;  and  in  May  served  a 
written  notice  on  tbe  marshal,  direcCfaifr  hita 
not  to  have  the  property  valued,  hnt  to  sdl  it  to 
(he  highest  bidder,  regardless  of  the  statute  of 
Illinois.  The  marshal  replied  that  be  coacdfed. 
it  to  be  his  duty  to  be  governed  by  the  rale  of 
court. 

In  June,  1848,  the  plaintiff,      bis  eoonsel. 

made  the  following  motion  to  the  cotirt: 

"  1.  The  plainliil,  by  Arnold,  his  alUirct  v. 
comes  and  moves  the  court  to  set  at>ide  the  rv^- 
turn  to  the  pluries  execution  is<sued  in  this 
ord  oi  thi^  StaW/maj  eltet  on  w  ''^'^^'^l  ^^^^  <jay  of  May.  Ib42,  under 


lie  will  have  tbe  same  levied,  except  tbe  land  j 

on  which  the  defendant  resides,  and  his  person- 


which  the  property  leHed  ttpon  was  appraised, 
and  not  sold,  ber!iu<)e  no  one  would  Udtwo- 


sd  property,  which  shall  be  last  taken  in  execu- !  ^^^f  of  appraii^  value 


lion.   And  in  all  other  executions  issued  from 

any  of  the  courts  of  this  State  not  beinfi  courts 


)i.  That  the  court  direct  the  marshal  to  sell 
said  property  to  the  highest  bidder,  without 


of  recoril.  the  pUintiff  in  execution  may  elect  to  the  valuaUon  already  mude.  and  witL 


on  what  personal  property  he  will  have  the  same 
OO?)*]  'levied :  excepting  and  rcst'rviiiL^  !  nv 
ever,  to  tbe  defendant  in  execution,  iu  all  civ-e^. 


out  having  it  valued  again. 

"8.  That  the  marshal  proceed  to  sell  said 
property  without  re:rard  to  the  provisions  of 


such  an  amount  and  quantity  of  property  as  is  t^*-'  '»ws  regulatinirthe  wik  of  properly,  paaw-d 


now  exempt  from  execution  by  the  laws  of  this 
8tate:  And  provide<l.  further,  that  all  sales  of 
mortgaged  property  shall  be  nude  according  to 
the  provisions  of  this  act,  whether  the  foreclo- 
sure of  said  mortgage  be  by  judgment  at  law.  or 
decree  in  chancery.  The  provisions  of  this  act 
shall  extend  to  judtrmrnts  re'idered  pri'>r  to  tbe 
tirst  day  of  May,  eighteen  liuiidred  ami  forty- 
one,  and  to  all  judgments  that  may  be  rendered 
on  any  roTitract  or  cnme  of  action  accruing 
prior  to  lilt  lirst  day  of  May,  eighteen  hundred 
and  forty-one,  and  not  to  any  <rther  Judgments 
tlian  as  before  specified. 

**8ec.  2.  When  any  properly  .shall  be  levied 
on  and  appraised  in  the  manner  retpiired  by 
this  act,  and  the  same  shall  be  susceptible  of  a 
a  division,  no  greater  quantity  thereof  than  will 
he  sufficient  to  pay  the  amount  of  the  execution  ,  -  ,    ,        .  . 
or  executions  thereon  levied.  togeUier  with  the  i  asked  or  refused,  or  any  part  thereof, 
proper  costs,  at  two  thirds  of  the  valuation  ! .,.  marehal 
thereof,  shall  Ik*  ofTeretl  for  sale  by  the  oflicer  *  "**  ~  "  ' 

in  whose  hands  such  execution  or  executions 
may  have  been  placed  for  collection. 

"  S  (  This  act  shall  l)e  in  force  fntm  and 
after  ius  passage,  and  the  Secretary  of  btate  is 
hereb^v  rcoiihrea  to  have  a  thousand  copies  there- 
of printed  immediately  after  its  approval,  and 
transmit  them  to  the  clerks  of  the  county  com- 
missioners* courts  of  the  several  counties  in  ibis 
f  >r  iistribulion  amoni^  the  proper  officers 
thereof 


since  the  rendition  of  the  judgment,  but  that  he 
execute  the  process  of  tbe  court,  enforcing  the 
judirment  iu^cording  to  the  reme<ly  existing  at 
the  time  of  the  rendition  of  the  judgment.  ar:d 
the  making  of  the  contract  between  the  partitis. 

"4.  That  the  marshal  l>c  dinx  ted  to  proce  d 
and  sell  the  property  levied  upon,  without  re- 
gard to  tbe  provlidoiia  of  the  Act  of  Febnary. 
1S41,  of  the  lA'^dslature  of  Illinois,  and  of  Jhu 
uary,  1848,  regulating  the  sale  of  property, 
above  teferred  to/' 

This  motion  was  8U^taine<l  by  an  nffldftvit. 
setting  forth  the  facts  in  the  case. 

Upon  the  argument  of  the  motion,  tbe  Judna 
were  divided  In  opinko  upon  the  foXSome 
points: 

"1st.    Whether  the  said  motion  shall  he 

granted  in  the  manner  and  form  as  theeMneis 


Approved,  February  27,  1841/ 


In  June.  1841 ,  the  Circuit  Court  of  tilie  United 
States  a<Iopted  ihv  foltowlnir  rule: 

*•  When  the  marshal  shall  levy  an  execution 
upon  nul  estate  he  shall  have  it  appraised  and 
sold  under  the  provif«ion.s  of  the  law  o' 
State,  entitled 


no 

the  pxectition  above  set  forth,  daietl  May  16. 
1842,  under  which  the  property  wa^s  appiiused 
and  not  sold,  because  two  thirds  of  appraised 
value  wns  not  bid  therefor,  aball  or  dull  not  be 
set  aside  JUS  insufficient. 

"dd.  Whether  the  coitrt  dutttor  shall  not 
make  an  order  directtnij  the  marshal  to  sell  the 
property  levied  ou  iu  the  usual  mode  at  public 
auction  to  tbe  highest  bidder,  without  bavin? 
the  same  valued  by  three  Iiouseholders,  and 
without  regard  to  valuAliou  which  has  Ixvn 
*madc.and  without  requiring  two  thirdB(*01 1 
of  said  valuation  to  be  bid  therefor. 

"4th.  Whether  the  court  shall  or  >-hnh  not 


direct  the  marshal  to  proceed  and  sell  the  prop 
f  this  j       levied  upon  without  regard  to  the  provis- 
\n  Act  regulating  the  sale  of  I  to"*  of  February  27,  1841,  of  the 

HowaaoS. 
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Ijeri^laTure  of  Illinots  nnd  tlie  rule  adopting 
Hudiaw  atUie  June  Term,  1^1. 
"Ml  Whether  the  court  will  or  will  not  dl- 

wt  *hp  rnforeemrnt  of  .<yiid  jadgmeot  aooord* 
:a2  U)  the  laws  rrguhiliug  the  remedy  when  Sttid 
I  I'^iftneHf  wjis  entered  and  the  conlfact  made." 
Vx>  m  -A  hioh  certificate  of  diviaioii  the  CMise 
mcie  np  u>  this  court. 

The  cafle  wait  submitted  upon  a  printed  argu- 
ii;*nt  bj  Mr.  Tutue  N.  Arnold,  counsel  for  the 
t^&mUff.  which  the  reporter  regrets  bit*  iimit^ 
viD  not  allow  him  to  ie>pabliih. 

Vr.  JutUce  Baldwin  delivered  the  apiuion 
-i  ihe  oolttt; 

II  appt-?ir«  fnMii  tin-  record  in  this  cAse  that 
be  plamiiiT  DbtaintH]  ji  judguu-nt  against  the 
iriendaul,  iii  f  :     1840,  on  which  a  pl'irifji 
/-t.  is^uerl  at  May  Terra,  1842;  real  property 
-raa  levied  on ;  appraised  according  to  the  pro- 
^iiiion*  of  a  law  of  Illinois,  passed  on  tlie  '27tli 
Fciruary.  1841.  and  the  rule  of  the  Circuit 
Toortof  thai  State,  adopted  in  June  of  tbeiame 
tar.  which  law  and  rule  are  inserted  in  the 
<ateB»ent  of  the  case  bv  the  reporter. 

The  projH»rty  levied  on  wm  advertised  for 
vile  by  the  niarshul.  in  Aiigu.st,  1842,  but  was 
.tA  loki,  m  no  ooe  hid  two  thirds  of  the  ap- 
pnted  vmloo.    la  March,  IMS.  the  {Adnuff 
fcti  out  3i  T^ndt'tlojii  erp<mai<.  with  direction* 
oihe  Ottiahal  to  sell  the  property,  reftardlem  of 
'iK  dfate  law.  wfaleh  the  mtiMial  refined  to 
•t*T  «.r»nceiviDu  hioudf  bOOfid  by  the  afore- 
•<iiJ  rule  of  court.    Whereopoa  ihe  uUiintiil 
Bo«ed  the  eonrtfor  an  order  alrecting  toe  mar- 
hal  ^^  ^'11  to  the  hiKht'st  1  i  l  t  ^r,  without  valu- 
.4100.  or  aay  regarcf  to  the  State  law. 
"1.  The  plaintiff,  by  Arnold,  his  attorney. 
rK3  aod  moves  the  court  to  set  aside  the  re- 
\     to  the  piurie*  cxecutioQ  iii6ued  in  ihis  cause, 
bled  IMi  day  of  May,  1848.  under  which  the 
rropertr  levied  upon  n     appraised,  and  not 
'Ad.  bec^uj^  no  one  would  bid  two  thirdn  of 
ippmised  value. 

"  2.  That  the  court  <llreet  the  msn  -hal  to  sell 
Niid  DTOperty  to  the  bigiie^i  bidder,  without  re- 
strd  to  the  valuation  already  made,  and  wlth- 
u;  having  valued  it  again. 
($12*]  That  the  marshal  proceed  to  Hell 

vU'l  property  withotit  regard  to  the  provisions 
i  the  laws  regulatinir  tlie  sale  of  property, 
^/iUiSed  since  the  rendition  uf  the  judgment,  but 
*MMt  he  execute  the  piooesfl  of  the  court,  en  forc- 
er the  jndgraent  nccordinL'  U)  the  remedy  ex- 
ai  the  time  of  the  rcnduiuu  of  the  Judg- 
-i-'ni.  and  the  makta^f  off  the  oontract  between 

'he  T'-ir'T-' - 

4  Tttttt  the  inxir.shul  Ix-  directed  to  proceed 
.ui  sell  the  property  levied  upon,  without  re- 
to  the  proviMons  of  the  Act  ©f  February, 
I'Hl.  of  the  LiCgialature  of  Illinois,  and  of  Jan- 
J  inr.  1843.  legwetlng  the  tale  <tf  pcv^ierty  above 
ek-rred  to." 

f^>n  the  argument  of  this  motion,  the  court 
*er>  divified  in  opinion  on  the  pointw  mentioned 
m  the  etatemrat.  Thew  questions  must  be 
nwiMewd  fai  two  aspects:  1.  In  referenoe  to 
'be  Cons'iiulion.  2.  The  laws  of  the  United 
I  the  tests  of  the  validity  of  the  law  of 
■d  the  rale  of  court,  which,  it  Is  said. 
*St(-t  only  the  remedy,  but  nut  the  i  L'ht  uf  the 
tjaiwtttt  arising  on  the  contract  between  the 
pMlHt,  ni  tttc  judgment  rendered  upon  it. 


In  plucinix  Ihe  obligation  nf  eon'rarts  under 
the  proteeiiou  of  the  Const iiui ion,  its  fruraers 
Kx>ked  to  the  essendiils  of  the  contract  more 
than  to  the  form.s  and  modes  of  proceedincr  by 
whicli  it  was  to  be  carried  into  execution:  an- 
nulling all  State  legislation  which  impidied  the 
obligation,  it  was  left  to  the  States  to  prrsrrif>e 
and  shape  the  remedy  to  enforce  it,  Tlie  obli- 
gation of  a  contract  consists  in  its  hindiii  j:  force 
on  the  party  who  mukcs  it.  This  dcjii mis  on 
the  laws  in  existence  when  it  is  made  ;  these  are 
necessarily  referred  to  in  all  oontracb),  and 
forming  u  part  of  them  as  the  measure  of  rhe 
obligation  to  perforin  them  by  the  oue  party, 
and  the  right  acquired  by  the  other.  There 
can  be  no  other  standard  by  which  to  ascertain 
the  extent  of  either,  than  that  which  the  teriutt 
of  the  (  (jntract  indicate,  according  to  their  set* 
tied  legal  meaning;  when  it  becomes  confum- 
mated,  the  law  defines  the  duty  and  the  right, 
compels  one  parly  to  perform  the  thing  con- 
tracted for,  and  gives  the  other  a  right  to  en- 
force the  performance  by  the  remedies  then  in 
force.  Ii  any  subsequent  law  alTecl  to  dimin- 
ish ihe  duty,  or  to  impair  the  right,  it  necessa- 
rily betrs  on  the  obligation  of  the  contract,  in 
favor  of  one  party,  to  the  injury  of  tlie  other; 
hence  any  law,  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing 
by  a  contract,  (hough  professhi;ir  to  act  only  on 
the  remedv,  is  directly  obnoxious  to  the  prolu- 
bitlon  of  the  Constitution. 

♦This  princij^le  is  «o  clearly  stated  [*613 
and  fully  settled  in  the  case  of  Bronmm  v.  Kin- 
tie,  decided  at  the  last  term  (1  How..  811),  that 
nothing  remains  to  be  added  r.  rlie  reasoning 
of  tlie  court,  or  requires  a  reference  to  any 
other  authority  than  what  is  therdn  r^erred 
to;  it  is,  hov  f  v(  r  nnt  to  be  understood  that  by 
that,  or  any  tomu  r  ilecision  of  this  court,  ail 
State  Legislation  on  existing  contracts  is  repug- 
nant tt'.f  Constii  1111'^^. 
:r^**  It  w  within  the  uutioubit^  power  of  State 
Legislatures  to  pass  recording  acts,  by  wldch 
the  elder  gnintee  shall  be  postponed  to  a  young- 
er, if  the  prior  deed  is  not  recordeii  wilhiu 
the  limited  time,  and  the  power  is  the  same 
whether  the  deed  is  dated  l>efore  or  after  ilie 
piissage  of  the  Hecording  Act.  Though  tlie 
effect  of  such  a  law  is  to  render  the  prior  deed 
fraudulent  and  void  as  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obliga- 
tion of  contracts;  such,  too,  is  the  power  to 
pass  acti!  of  limitation,  and  Iheir  efTect.  Rea- 
sons of  sound  policy  have  led  to  the  general 
adoption  of  laws  of  lK)th  descriptions,  and  their 
validity  cannot  bo  questioned.  The  time  and 
manner  of  their  operation,  the  exceptions  to 
them,  and  the  acts  from  which  the  time  limited 
shall  begin  to  run.  will  generally  depend  on 
the  sound  discretion  of  the  Legislature,  accord- 
ing to  the  nature  uf  the  titles,  the  situation  of 
the  country,  and  the  emergency  which  leads  to 
their  enactment.  Cases  may  occur  where  the 
provisions  of  a  law  may  be  so  unreasonable  as 
to  amount  to  the  denial  of  a  right,  and  call 
for  the  interposition  of  the  court (8  Peters, 
2ttO.) 

The  obli^ntion  of  the  contract  between  the 
parties,  in  this  case,  was  to  perform  the  prom- 

ises  and  un  1i  i  f  ikings  ccnlHined  ihcrein;  tlio 
right  of  the  phuntiff  was  to  damages  for  the 
breach  thereof,  to  bring  suit  and  owatn  a  judg- 
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ment,  to  tnke  nnt  and  prosecute  an  execution 
against  the  defendant  till  the  judgment  was 
satisfied,  pursuant  to  the  existing  laws  of  lUi- 
nois.  These  laws  irivititj  thew  riehts  w«'rr>  as 
perfectly  binding  on  the  defendant,  mid  as 
much  a  part  of  the  contract,  as  if  they  had  been 
set  forth  in  its  stipulations  in  the  very  words  of 
the  law  relating  to  judgments  and  executions. 
If  the  defendant  hsia  made  such  an  agreement 
as  to  authorize  a  sale  of  his  property,  which 
should  be  levied  on  by  the  sheriff,  for  such 
price  as  should  be  bid  for  it  at  a  fair  public 
sale  on  reasonable  notice,  it  would  have  con- 
ferred a  right  on  the  plaintiff,  which  the  Con- 
stitution made  inviolnhle;  and  it  can  make  uo 
difference  whether  such  right  i»  conferred  by 
the  terms  or  law  of  the  contract.  Any  mbse* 
Cil4*]  (juent  hiw  which  *denies,  obstfu  r 
impairs  this  right,  by  superadding  a  condition 
that  there  dialT  be  no  Mue  for  any  sum  less  llian 
the  value  of  the  propi^rty  levied  on,  to  be  as- 
certained by  appraisement,  or  any  other  mode 
of  valnation  than  a  public  sale,  affects  the  ob* 
ligation  of  the  contract,  as  miuii  in  the  one 
case  as  the  other,  for  it  can  be  enforced  only 
by  a  sale  of  tbe  defendant's  property,  and  the 
prevention  of  such  sale  is  the  denial  of  a  right. 
The  same  power  in  a  State  Legislature  may  be 
<»Trled  to  any  extent,  If  It  exists  at  all;  it  may 
prohibit  a  sale  for  less  than  the  whole  appraised 
value,  or  for  three  fourths,  or  nine  tenths,  as 
well  as  for  two  thirds,  for  If  the  power  can  be 
exerHsed  to  any  extent,  its  exereisp  must  be  a 
matter  of  uncontrollable  dis(  n  tion,  in  passing 
laws  relating  to  the  remedy  which  are  rcgard- 
le^<5  of  the  efFert  on  the  right  of  the  plaintiff. 
This  was  tlie  ruling  principle  of  the  cm*i  of 
BroMon  v.  Kinak,  which  arose  on  a  mortgage 
containing  n  covenant,  that,  in  default  of  pay- 
ment, the  mortgagee  might  enter  upon,  sell, 
and  convey  the  mortgaied  premises^  as  the 
attorney  of  the  mortgageor;  yet  the  ease  was 
not  decided  on  the  effect  and  obligiition  of  that 
covenant,  but  on  the  broad  and  p'ueral  princi- 
ple that  a  State  law,  which  pn^fessedly  pro- 
vided a  remedy  for  enforcing  the  contract  of 
mortgage,  effectually  impaire<i  the  rights  inci- 
detit  to.  and  attached  to  it  by  the  laws  in  force 
ai  its  date,  w  as  void.  No  agreement  or  con- 
tract can  create  more  binding  obligations  thnn 
those  fastened  by  the  law,  which  the  law  cre- 
ates and  attaches  to  contracts;  the  express 
power  which  a  mortgageor  confers  on  the 
mortgagee  to  sell  as  Ids  acent  is  not  more  po- 
tent than  that  which  the  Taw  delegates  to  the 
marshal  to  s»'ll  and  convey  the  proivrty  levied 
on,  under  an  execution.  Ue  is  the  constituted 
agent  of  the  defendant,  invested  with  all  his 
powers  for  the.^e  pur]iose*i.  The  marshal  can 
do  under  the  authority  of  the  law  whatever  he 
could  do  under  the  nillest  power  of  attorney 
from  the  execution  debtor;  and  no  S'  ltr  law 
can  prohibit  it.  It  follows  that  the  law  of 
Illinois  now  under  oonslderatlon,  so  far  as  It 
prohibits  a  m\o  for  less  than  two  thirds  of  the 
appraised  value  of  the  properly  levied  on,  is 
unconstitutional  and  void. 

The  second  a«pert  in  which  this  rnse  must 
be  considered,  is  with  reference  to  the  acts  of 
Congress  relating  to  process  and  proceedings 
in  the  courts  of  the  1  nited  States  in  cases  at 
common  law.  Ail  the  early  laws  on  this  sub- 
ject were  carefully  and  moat  ably  levlswed  by 
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this  court  in  Wm/man  r.  Southard,  and  Th/' 
Bank  of  l/ie  Uniiid  ^tat44  v.  Ualstaui,  \n  which 
it  was  held  that  the  proceedings  in  the  coun«i 
•of  the  United  Sutcs  should  be  the  [HMh 
same  as  they  were  in  the  several  States  at  the 
time  of  passing  the  acts  of  Congress,  sntrfecttD; 
be  altered  by  the  circuit  courts,  or  regufatiocs ' 
of  the  Supreme  Court.    That  the  pnx-eedings: 
on  executions  were  to  lie  governed  by  Fuchj 
laws  until  final  satisfaction  was  obtained,  re-  ^ 
gardlcss  of  any  subsequent  changes  b}'  State 
legislation.    (10  Wheat.,  20,  51.) 

Prior  to  1828,  Congress  had  passetl  no  pro 
cess  acts  applicable  to  the  States  admitted  into 
the  Union  after  1789.    To  remedy  this  defect, 
and  to  confirm  the  decisions  in  the  above  cases, 
the  Act  of  May.  1828,  directed  that  writ*  of 
execution  and  other  final  process  issued  on: 
judgments  and  decrees,  ana  the  proceedings 
thereupon,  shall  be  the  same  in  each  State  &9 
are  now  used  in  the  courts  of  such  ^^tafe.  &f  \ 
thus  adopting  Mm  same  principles  which  bad 
been  esUtblished  by  this  court  in  the  construe 
tion  of  the  Acts  of  1789  and  1702.  (''>n*e 
quently  no  State  law  passed  since  May, 
can  have  any  effect  on  the  proceedings  on  exe- 
'  cutions  issued  from  the  courts  of  the  United 
I  States,  unless  such  laws  are  adm>ted  by  thoaei 
I  courts  under  the  proviso  ht  ibe  tfiiid  section  of 
I  the  act. 

The  rule  adopted  by  the  Circuit  Cknirt  of 
Illinois  does  not  fsll  wfthln  this  proviso,  which 

declares,  "that  it  shall  be  in  the  power  of  tlie 
courts,  if  they  see  fit  in  their  discretion,  so  far 
to  alter  final  process  in  said  couita  as  to  con-  ■ 
form  the  same  to  any  change  which  mav 
adopted  by  the  F^ei^iglalures  of  the  respective 
States  for  "the  Slate  courts." 

This  authorizes  the  court  to  adopt  the  change 
80  made  by  a  State  law,  but  not  to  adopt  it 
only  in  part,  or  alter  It  in  any  reapecL  The 
law  directs  the  appraisement  to  be  made  by 
three  householders,  one  to  be  selected  by  tl^ 
defendant,  one  the  officer,  and  one  by  the 
plaintiff,  without  any  authority  to  any  two  to 
make  it,  and,  consequently,  requiring  the  con- 
currraoe  of  all.  The  rale  of  court  adopting 
this  law  provides,  "  that  any  two  of  the  three 
householders  selected  under  the  law  agreeing, 
may  make  the  valuation  required," — snch  an 
adoption  is  not  warranted  by  the  Act  of  1828: 
it  is  legislation  in  effect,  by  prescribing  a  new 
rule  unknown  to  any  act  of  Congress.  r)r  the 
State  law  professedly  adopte<!.  But  had  the 
adoption  Iwen  in  the  terms  of  the  law,  it  couhl 
not  Ije  recognized,  inasmuch  as  the  apprai*- 
ment  therein  directed,  with  the  prohibition  to 
sell  at  less  than  two  thirds  of  the  valuation,  {« 
repugnant  to  the  Constitution  of  the  United 
States.  It  also  conflicts  with  the  procew  acts, 
as  construed  ""in  Waifman  v.  Rmfhard  f*6 16 
and  The  Bank  of  (hf  Ignited  Stutei-  \  J!  'Ut,  id, 
and  the  repeated  decisions  of  this  court  in  later 
cases— that  no  State  law  can  be  adopted  under 
the  Act  of  1828,  whi  li  in  collision  with  any 
act  of  Congress.   (16  Peters,  94,  312-^14.) 

It  must  therefore  be  oertiM  to  the  Cfatnit 
Cotirt,  that  the  motion  made  by  the  plaintiff's 
counsel  ought  to  be  granted,  and  that  the  di- 
rections to  the  raanfial  prayed  for  by  the 
liIainiifT,  ought  to  he  triven  in  the  m;itiner 
stated  in  the  second,  Udrd.  fourth,  and  fifth 
points  certlfled. 
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Mr.  Jmttift  Catron. 

The  UiirU  st  ciion  of  ihe  Act  of  1828  pro- 
vides, "thai  writs  of  execution,  and  other  nual 
prnc«t*.  iwued  on  ju<l^ments  and  tlecrfcs  rcn- 
ilert-d  in  any  of  the  courLs  of  the  United  Slates, 
and  the  proceedings  thereupon,  shall  be  the 
aune  (except  their  style)  in  each  State,  respect 
ively,  aii  are  now  useti  in  the  courts  of  such 
State." 

A  8j*stera  of  rules  has  been  adopted  in  tlie 
Circuit  Court  of  the  Kentucky  district,  reeu- 
laiing  final  process,  and  giving  a  widely  aif- 
fcrt'nl  effect  tf)  such  process  from  what  it  had 
by  the  laws  of  Kentucky;  a  violent  conlrover- 
sj  was  the  conse<juence  in  that  State,  and 
vhi<±  gave  rise  to  the  cases  of  Wttyiiuin  v. 
SautMard  and  The  I'niUd  SUikn  /ittuk  v.  Ilal- 
Utad,  reported  in  10  Wheat.  The  agitation,  it 
ii  understotMl,  was  one  prominent  reason  for 
the  intrcKluction  of  the  Act  of  Congress  of 
iJfiS.  It  repealed  all  rules  made  by  the  courts 
of  the  United  States  regulating  final  process, 
in  all  the  districts,  and  ^uptcd  the  execution 
!iwj»  of  the  rehpective  States,  as  they  then 
fUxhl;  and  if  nothing  more  had  been  done, 
future  legislation  on  llie  subject,  by  the  Stales, 
would  lutvc  lieen  cut  off.  Congress,  however, 
forcise^ing  new  Stales  might  come  into  the 
roion.  to  which  the  act  would  not  apply,  and 
that  it  might  be  proper  to  adopt  future  State 
iawi,  in  the  existmg  Slates,  provided  "  that  it 
ritouM  be  in  the  power  of  the  courts,  if  they 
tte  fit.  in  their  discretion,  by  rules  of  court,  so 
fir  to  alter  final  process  in  said  courts  as  to 
conform  the  same  14)  any  change  which  may  be 
fiopted  by  the  Legislatures  of  the  respective 
dUtes  for  the  State  courts." 
(  An  adoption  of  the  State  law,  as  the  Legis- 
lature baa  made  thai  law,  is  the  extent  of  the 

Cirer  conferred.  If  the  courts  can  alter  the 
»  in  one  respect,  it  may  be  alleretl  in  all  re 

rta;  lhi»  is  not  conformity,"  but  an  exer- 
of  the  samej)ower  the  Act  of  1H2,S  prohib- 
61 7*]  iled.  *The  rule  before  us  will  illustrate 
k.  The  State  law  of  Illinois  enacts  that,  three 
Ti^u#Ts  shall  determine  the  value  of  the  prop 
CTty  levied  on  by  the  sheriff;  one  chosen  by 
ibf  plaintiff,  one  by  the  defendant,  and  the 
<*i»nr  by  the  sheriff:  that  the  three  must  agree 
ihe  valuation;  and  if  the  property  does  not 
•^nqg  two  thirds  of  such  valuatiuu.  it  shall  noi 
Void. 

The  rule  provides,  tluit  if  the  appraisers  dis 
!-gnit,  the  value  fixed  by  any  two  of  them  slihll 
t«» Mflicient  to  authorize  the  marHhal  to  sell. 
The  debtor  wilt  naturally  select  one  who  he 
■nppoaea  will  set  the  highest  value  on  the 
pcoperQT;  the  creditor  one  he  supposes  will  lix 
the  lowest  value;  the  marshal  may  )>e  favora 
bly  dispoecd  to  'he  one  side  or  Ihe  other;  most 
nTobably  Uj  the  absiut  cre<litor — the  appraiser 

his  selection,  and  the  one  seiecle^l  by  the 
jciMOT    '1'  agree,  and  usually  would.  '  This  I 
wfH  r  .         all  the  advantages  the  statute  se 

red  to  the  cre<litor,  as  his  selection  would 
-^v«  no  effect.    Take  it  the  other  way,  and  ' 
Lhe  opermtkm  will  be  the  same. 

If  this  change  were  8anctione<I.  then,  in 
Peaatf  iTnnia  and  other  States,  where  there  are 
■Utntea  bj  which  lands  are  directed  to  be  val- 
ued by  a  jury  of  twelve,  to  ascertain  whether 
''t«mta  and  profits  will  pay  the  debt  in  a, 

rta  Dumlter  of  years;  in  which  case  *he' 
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debtor  is  com[>elled  to  take  the  accruing  profits 
in  satisfaction  as  they  arise;  and  if  not.  then 
the  lands  are  to  be  sold  to  the  highest  bidder, 
could  also  Ix?  altered,  and  by  a  rule  of  court,  a 
maijority  of  two  thirds  of  the  jury  be  authorized 
to  assess  the  annual  income.  It  is  manifest, 
if  amendments  and  alterations  can  l)c  made  by 
the  courts,  of  the  State  statutes,  they  must,  of 
necessity,  run  into  an  AnlimittHl  discretion,  if 
any  one  feature  of  the  State  law  is  retained. 
I  therefore  think  the  rule  of  court,  adopting 
the  .statute  of  Illinois,  with  the  foregoing 
amendment,  is  merely  void;  and  that  no  part 
of  the  State  statute  is  in  force  in  the  Circuit 
Court  of  the  United  States  in  the  district  of 
Illinois. 

And  not  having  l)een  adopted,  it  is  not  be- 
fore this  court  for  construction;  and  that  it  is 
unnecessary  and  improper  to  inquire  into  the 
constitutionality  of  the  Slate  law,  as  the  laws 
in  force  in  1828  must  govern.  In  this  respect, 
the  opinion  in  the  case  of  T/te  United  Stntoi 
Bank  V.  UaUkad  is  followed,  where  the  pre- 
cise question  arising  in  the  case  lK*fore  us  was 
presented  (the  rule  aside),  and  in  which  this 
court  then  declined  giving  any  opinion  on  the 
valuation  law  of  Kentucky.  I  have  found  no 
opinion  whether  the  statute  of  Illinois  is  con- 
stitutional *or  otherwise.  The  oueslion  [*018 
rai.sed  on  it  is  one  of  the  most  (lelicate  and  dif- 
ficult of  any  ever  prest!nl«!<l  to  this  court;  and 
as  our  decision  affects  Ihe  Slate  courts  through- 
out, in  their  practice.  I  feel  unwilling  to  form 
or  express  any  opinion  on  so  grave  a  question, 
unless  it  is  presented  in  the  most  undoubted 
form,  and  argued  at  the  bar. 

On  the  questions  propounded  by  the  cerlifi 
cate  of  division,  I  agree  in  the  answers  given 
by  my  brethren,  bectiuse  the  execution  is  gov- 
erned by  the  laws  of  Illinois  us  they  slww  at 
the  passing  of  the  Act  of  Congress  of  1828, 
without  going  farther,  as  I  know  the  constitu- 
tional question  will  affect  other  States  lx?sides 
Illinois;  many,  not  to  say  most  of  them,  have 
had.  and  some  now  have,  valuation  laws,  in 
which  no  distinction  is  made  between  contracts 
ma(^le  before  the  passing  of  the  act.  and  those 
made  afterwards,  and  tlmt  the  decision  against 
their  validity  Jis  to  past  contracts,  will  reach  a 
great  way  farther  than  may  be  supposed  on  a 
slight  examination. 

ORDEK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Stales  for  the  District  of  Illinois, 
and  on  the  i)oints  and  questions  on  which  the 
fudges  of  the  sjiid  Circuit  (  'ourt  were  op|xxsetl 
in  opinion,  and  which  were  certified  to  this 
court  for  its  o])inion,  agreeably  to  the  act  of 
Congress  in  such  case  ma<lc  and  provided,  and 
was  arjjuetl  by  counsel;  on  consideration  where- 
of, it  IS  the  opinion  of  this  court:  1st.  That 
the  motion  made  by  the  plaiiitiff's  coun.sel 
ought  to  be  granted  in  manner  and  form  as  the 
same  is  asked.  2d.  That  the  return  of  the 
marshal  on  the  execution  as  set  forth,  dated 
May  16th,  1842,  under  which  the  property  was 
appraised  and  not  sold.  bi»cause  two  thirds  of 
the  appraised  value  was  not  bid  therefor, 
should  be  set  liside  as  insutlicieut.  3d.  That 
the  court  should  direct  the  marshal  to  sell  the 
property  levied  on  in  the  usual  mode  at  pub- 
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lie  aurtion  to  tlic  highest  bidder,  without  hnv- 
injr  tlie  ^unu'  vulm-d  by  ihrvi-  hou-i'lioidcrs. 
willumt  it'^anl  to  tlio  vitliiHtion  whicli  hii*< 
lKH*n  inadf.  mid  willmut  rctiiiirin:^  two  tliirds 
of  8;iiil  viiliiiiliou  lo  bf  liiil  iburt-for.  4ib.  Tbut 
tbc  court  should  dirt'ct  ibc  inaralial  to  procettl 
and  sell  ibc  projx'rty  li-vic<l  upon  without  rc- 
p:m\  \n  the  provisions  of  llu-  Act  of  Fcbruiiry 
§7.  IWl.  of  tbe  Lfjii.H^Uuri'  of  Illinois,  Hud  llic 
rule  lidopiini?  siiid  Ijiw  ni  the  June  Term,  1841. 
And.  5lb  and  )ii>t.  *  That  ibe  court  Hbould 
OHi*]  *Uirecl  ibc  enforcenu-nl  of  suid  ju«lg- 
ment.  uccording  lo  ibu  laws  regulating  tbe 
reme<ly  wben  8uid  judfrmeut  was  entered  an<l 
the  contract  made.  U'licrcupon,  it  is  now 
here  ordered  and  adjudged  by  tbis  court,  that 
it  be  80  cer titled  to  the  judges  of  the  Mid 
Circuit  Court. 

nti  d-.-i  How.,  315:  6  How.,  3W.  310.  332.  540;  16 
How.,  310,  3IU;  24  How..  4»>.5;  4  WmII.,  hM.  551,  S5t ; 
8  Wull..  5.-3;  12  Otto,  4I»:  1  Wood.  A:  M.,  132.  134;  1 
Wo«h1n  424  ;  2  Uoixl.  1  I»ls.s.  1«*J ;  I  Sawy.,  712; 
2  Curt.,  m-.  3  .McfHUii.  .»40.  Mb^i  McLean,  IM2:  2 
Bank.  lUy.. dflO ;  3  Wall.,  J r.,  ZlA ;  Ueinp.,  &n;  MoAU.. 
8]8;60UC«14. 


EDUUND  P.  GAINS  n  uz., 

BBVSRLT  CHBW.  RICHARD  RBLF  sr  al. 

Bfft  in  equity — whnt  eoMtitute*  multtfariou*- 
ne»»—jurMiction  of  Fjouimina  Probat§  Onart 
—Ustamentarjf  UiU  in  Louitiana. 

It  Ifl  imposslblo  to  lay  down  any  froncrat  rule  as 
to  what  oontitltutos  niullifariousnofls  In  a  bill  In 
equity.  Every  Ciiso  must  be  sroverned  by  Its  own 
cireum.<»tariit'H.  and  the  et)urt  must  exercise  u 
Bound  (lisi  n  tion. 

A  liillt)l<Ml  tiKHin!4t  the  exortitoi-s  of  an  estate  and 
hII  tho-i'  who  purclnuted  t  ri>ii\  t hem,  Is  BOt^  UPOD 
thiit  IK  c-oiMil  iilonts  niultlfuritjus. 

Under  the  Louhiana  law.  the  Court  of  Probate 
hu.s  exelu>«ive  JurbdiutUm  iu  tbe  proof  of  wills; 
whieh  Ineludes  them  dlspiNlnf  0(  IWU  MW«U  as 
personal  estat*'. 

In  Kiiiflnnd,  equity  will  not  »<-t  aside  a  will  for 
fritud  and  ini|Ki8ltion,  relief  l>e-jnjf  obtainable  In 
ottu  r  (-(MirtM. 

Altlioujfli  by  the  ffenenil  luw,  i{s  well  as  the  local 
law  of  L()ui.Hiatui,  a  will  nin!*t  be  proved  before  a 
title  (im  be  .•^•t  up  under  it,  \  et  a  eourt  of  equity 
can  f«o  far  exercise  Jurisdiction  usfoeoinpei  detend- 
antfi  to  answer,  touehhiK  a  will  alleged  t^)  be  epoli- 
at4>d.  .Ami  it  is  a  matter  for  g^rave  conslileration, 
whether  it  cannot  gu  farther  and  set  up  the  lost 
wUL 


Where  the  heir-at-law  awnil*  the  raUdityof  the 
will,  by  bi  inirinir  bis  a<-tion  atralnst  the  devtoeenr 
Utratee  wboaeta  up  tho  will  as  his  iiUe.th«  ilKtrtol 
o«>urt8  of  LouiaiMi*  ere  the  proper  tnbanali,  and 
the  (toweni  of  a  cttiirt  of  obaiionrj  are  ii«t<«arr, 
in  order  to  discover  rraiMit  which  ere  within  tbe 
Imowlciitrenf  tbe  defend  uitn. 

KxprcMHtrnsti*  are  aboli-«lie<l  in  I.oul«lana  hjr  tbe 
law  of  that  State,  but  that  imi>li>-<l  trust,  which  la 
the  creature  nf  equity,  has  not  been  Hbrog-atod. 

The,  exercise  of  enanosiy  Jorladiction  b.v  tba 
arcuit  Court  of  the  rnitedmMi<«,aittinfir  In  Loui- 
siana* doos  not  intrtiduoe  any  new  or  foreifQ  prin- 
ciple. It  Is  only  a  obanne  or  the  node  <rf  redrew 
lof  wnmiB  ena  proCeetlof  ilfhtSi 

THIS  case  wese  eequel  to  that  wliidi  came 
Ix'fore  the  court  twice  before,  and  is  re- 
port tnl  in  1:^  Pelers.  4()4.  and  15  I*eter».  9. 

It  came  up  again  from  the  Circuit  Court  of 
tbe  United  States  for  the  Eastern  District  of 
LouiHiana,  sitting  as  a  court  of  equity,  on  a 
certificate  of  a  division  of  opinkio  in  llist 
court,  uprm  tlie  three  followinc"  qucslionH: 

♦1.  Is  the  bill  muUifarious?  And  [*620 
have  tbe  complainants  a  right  to  sue  thA  de- 
fendants jointly  in  this  case? 

2.  Can  the  court  entertain  juriwiiction  ol 
this  case  without  probate  of  the  will  set  up  bj 
the  complainants,  and  which  the?  cliar|pe  to 
have  been  destroyed  or  suppressed? 

8.  Has  the  court  jurisdiction  of  this  CSMi,  01 
does  it  belong  exclusively  to  a  court  of  lawt 

The  case  was  thb,  as  eet  forth  by  the  com- 
plainant: the  defendant  not  yet  InTing  an- 
swered the  bill 

It  is  stated  wiHi  some  particularity,  becatm 
the  counsel  for  the  complainants  dwelt  stron^r 
ly  upou  tbe  injustice  that  would  follow  if  eucli 
a  case  (supposed  in  the  argument  to  be  ad 
niitted  by  the  demurrer)  should  prove  rcmt  dl 
less  in  a  court  of  chancery.  It  is  proper  M 
refer  to  tlie  report  of  the  argnment  of  thi 
counsel  for  the  defendantK.  in  which  be  if 
Armed  that  the  important  facts  alleged  to  exis 
by  the  complainant  would  be  denied  and  dis 
proved,  if  the  court  should  be  of  opinion  tha 
tbe  cause  should  go  on.  Some  of  the  circum 
stances  mentlonea  came  out  upon  crooa-exan 
{nation. 

In  the  year  1796,  there  was  a  French  faunil; 
by  the  name  of  Carriere  resldinf  in  New  Oi 

leans.  One  of  the  daufrhfers  was  nanufl  Zii 
line,  and  al>out  sixteen  yean*  of  age.  A  perbC 
by  the  name  of  I>e  derange  came  theva  an 
married  her;  they  continued  to  live  tcgetlie 


Note.— arttKifarfoiwneai. 

By  multirartousnesi  in  a  bill  Is  meant  tbe  improp- 
erly Joining  in  one  bill  diatinot  and  independent 
mattera.  and  thereby  confoundInK  tbem,  as  tbe 
unltlnirin  one  bill  of  several  matters,  perfectly  dis- 
tinot  and  unconnected,  against  one  defendant,  or 
tbe  demand  of  seveml  matters  of  a  distinct  and 
Independent  nature  against  several  defendants  In 
the  same  bill.  1  Coop.  Bq.  Pl.,  iss ;  Mltf .  Ba.  PI.,  by 
Jeremy,  181  and  note ;  west  v.  Randall,  t  Mason, 
SOI :  Saxton  v.  Davis,  18  Vea.,  80;  Burlie  v.  Harris, 
Herdr.,  837 :  Fellows  v.  Fellows*  4  Cow.*  682. 

Seeking  to  enforce difforent demands sgalnst  per- 
sons liable  respectively,  but  not  as  connected  with 
eaoh  other,  it  (the  bill)  is  oleariy  multifarious.  Sax- 
ton  V.  Davis.  18  Ves^SO ;  West  v.  Randall,  t  Mason. 
181 ;  Danks  v.  Walker,  8  Sandf.,  844 ;  Campbell  v. 
Sfaokay,  1  Mylne  ft  Cr.,  618;  Att'v-Gen.  v.  St.  John's 
College,  1  Sim..  841 ;  Newlaod  v.  liogerB,  8  Barb.  Ch.. 
m ;  Hoggart  v.  Cutts,  1  pvalg  *  IM ;  Bignold  v. 
Andlum,  11  Sim.,  S4. 

In  the  latter  ossSi  tbe  proceeding  would  be  op- 
|Nvsslve«  beosuse  It  would  U'ud  u>  load  each  defend- 
ant with  an  unneessianr  burden  of  costs,  by  swell- 
lojr  the  pleadings  with  the  statement  of  tbessveral 
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claims  of  tbe  other  defendsntA.  with  wblofa  be  ha 
no  oonneotion.  Mitf.  Bq.  Pl..  by  Jeremy,  181.  M 
Cooper  Bq.  PI.,  188:  Ward  v.  Dulce  of  Nortbumtiei 
land,  2  Anst..  MO ;  Benverie  v.  Prentice,  1  Bro.  Cll 
800;  Berlte  v.  Harri.s  Hardr.,  SfT:  Whaiey  v.  D«a 
don,  2  8ch.  &  I^fr,  371 :  WeKt  &  HandaU,  S  Msms 
201 ;  Urlnkerhuir  v.  Hn)wn,  6  Johnii.  Cb.,  189;  Wbtl 
V.  White, &  Ulii., 381 :  Peilowa  v.FeUowa.4  Oow.. m 
In  tbe  former  case,  tbe  defendant  would  t»e  cnu 
pellable  to  unite,  m  bis  answer  and  defense,  diffq 
ent  nmttecsi  wholly  unconnected  with  eaoh  othei 
and  thus  tbe  nroolS.  applicable  to  tmdk  would  I 
apt  to  be  confounded  with  each  other,  and  grd 
occasioned  by  waitlnir  for  M 


one  of  tbe  matters,  when  tl 


delays  would  be 
proofs  respecting 

others  mlRht  t>e  lullr  ripe  for  beatlnc. '  Wbaley 
Dawson,  2  Scb.  &  Lefr.,  371:  Berke  T/Sarria.  Hardl 
887;  Boyd  v.Hoyt.8Paige,6».  ^ 
Tbe  case  against  one  defendant  atasr  ha  ao  < 


ss  to  be  mosnable  of  beingr  prosecuted  In 
suits ;  and  yet  some  other  dcMrendant  may  i>e  • 


cesanr  party  to  some  portion  only  ol 
stated.  fnth«  '  " 


.  ^.  jf  tbe  . 

le  latter  esse,  tbe  otijeerion  to  mt 
farlousosss  could  not  be  allowed  to  nrewsU.  Ai 
Oen.v.Fooleb  4  Marine  AC  17,31;  Tunier  t.U 
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▼.  Cbxw  bt  al. 
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ir  WTfn)  years,  unril  alxmt  the  yt-nr  1800, 
h  -n  it  was  reported  Xhut  De  Gran];c>  hud  an 
•h-T  nif '  liviriET.  A  <ieparniion  took  plaof 
rtwci-n  him  and  Zuline.  In  1803  she  went  Io 
|Hr  York  (vrbtTc  it  wjis  said  De  Gr,in;^t'  .s 
WDcr  marriage  had  been  celebrated)  to  obtain 
iBnf  of  it;  but  the  registry  of  marriages  hav- 
t:  V't  n  destroyed,  the  proof  was  not  <>l»tained. 
Iw  tbco  went  to  Philadelphia,  where  Mr. 
hnhtte  WM  living,  who  was  one  of  the  wit- 
•roof  the  prior  marriai^e,  and  contlrmed  It. 
fhM  she  WM  there,  she  liad  a  daughter,  to 
6r>m  the  name  of  Caroline  whs  given,  and 
:b"  U  the  saime  pers-'U  spoken  of  m  the  pro- 
a&ap  in  this  suit,  bv  the  name  of  Caroline 
Inei.  Clark  treated  her  as  his  child,  and 
henrirds  placed  ber  to  live  with  his  mother. 
In  IHOS  D-.'  Grange's  first  wife  came  from 
Viaa-  to  New  Orleans,  and  he.  beina:  there 
was  wized  and  prosecutod  for  bii^amy. 
h  iTit  arre«te«J  and  flirown  into  prison,  but 
lelf j  hin  »>scupe.  and  never  afterwards  re- 
Iner].  Clark  was  marrifHi  to  Zuline  in  Phil 
fcl^ijii,  in  the  Mam-  year,  but  required  the 
81  •]  marria^^e  to  Ix'  kept  secret  *unlil  ill- 
bkl  proof  coiihi  hi}  obtained  of  the  nullity 
fh^r  raarriaire  with  De  Granjre. 
h  IW.  Clark  having  returned  to  New  Or- 
■!b  !ind  eHtnblislied  Ziiline  in  a  oeparate  en 
ihli-hment  from  his  own,  the  commercial  tirni 
fD^vis  &  ilarper  was  formed,  and  rested 
h>"t  onlir»*Iv  upon  the  credit  furni>-li('d  by 
In  1800  Zuline  wji«  about  to  give  birth 
'■Mtber  child,  and.  at  the  Instance  of  Clark. 
?-m«^nt,s  were  ni  id*'  by  Davi^  lor  its  beiuj;; 
>J  into  his  (Davis'a)  family.  It  proved 
lie  a  daujsrhtcr.  and  was  called  Myra.  She 
mcklf-'i  Ity  Mr*.  Ilarfxir,  wlio  put  out  an 
of  htf  own  to  enable  her  to  do  no.  Clark 
her  as  his  daughter,  furoished  her  with 
.V  cloth in;j:  and  playthings,  and  pur- 
Iftsri  i  servant  for  her  use. 
^Bbonly  afterwards  Clark  became  a  meml»er 
rCoogress.  and  wa>  .ibst  nt  from  Xew  Orleans 
ft  considerable  length  of  time.  During  his 
W^n,  a  report  reached  New  Orleans  that  he 
.  ^ut  to  cnatracl  a  niarriaije  at  the  nortli, 

Eiae.  whose  feelings  were  fretted  and 
by  hb  refusal  to  promtilgate  their 
itMiled  for  Pluiaflelpbia.  to  obtain  Jlie 
^  proofs  of  her  own  marriage.  When  she 
Bfm  dtere.  she  was  told  that  the  priest  who 
PfafHiiiid  the  oeiemony  was  gone  to  Ire- 


I«m.  Jc  stii  .  31.}:  .\tf  .v-Gon.  v.  Cradnck,  3 
'     4  <:.,  s%  :  X  sini  .  i'A;  Lumsdeo  V.  FTaser. 

"  .  '.v.;  1  Mj-lti.-  A:  C. 
'i-tt  in'1»np»Mi«;i!>lf  that  n'l  flK-  parti'  -  -InmWl 
f '       irif'Ti~-f  ifi  all  the  iiiatK-rs  rniitaitu-l  in 
"  M.t;  Irwil!  If  Miftlcient  If  ••ach  i  ioty  li  .ui 

•  ill  till'  matters  in  tlie  Huit.  ami  th.  y  arf 
■  r         ■K\th  the  olht'if*.    .\'!'li>'oii  v.  Walker,  4 

I..  Hi  :  Parr.  v.  .Vtt  y-i  J-  n..  H  Ci.irli.'  \ 
Worthy  V.  .lolinsoa.  h  (i  t.. 
««i>parT  tlif  ohJf«-tion  of  iiniltifurii>usne«s,  be- 

•  f  ih'-  hill  c-<.iUairj>  <Uffereut  causes  of  suit 
15  lb"  "«im  •  [x-rxon,  two  tliina-s  must  concur; 

i« fllirtTt  nt  uroundsof  suit  must  l)C  wholly 
9*rtt>n>i.  tticti  xround  must  be  jiufflclent 
.to  sustnin  a  bill.   Berts'tle  v.  Monroe.  5 
.  B(l,H  .115:  Urkin'.  v.  nidJ,  21  Ala.,  252:  Nsll 
'  )^iih,tj,  ;i  tia..  s:s:  23  Ala..  .VW;  8  NetLCh.  D., 

•  iobimoo  V.  (>r>v«,  22  Coim..  ITI. 

lVT«;l<ni  <J'^(ltiir«'  rulf  as  to  what  i-onhtitutex 
:*ijhlfj;rir>tMtie4>(  ill  :t  pIi'iidinK  In  cliai'i  cry .  K  u  h 
•*-r.uK  ij"p«-n«l  ujxMi  its  own  rircum^taiie**!,  anil 
^«ft  r„. icxi  ioftiMaDupd  UisureUoa  of  the  court. 


land.  Being  iu formed  by  counsel,  whom  she 
consulted,  that  she  would  not  be  able  to  estab- 
iisli  the  validity  of  her  tuarriai:'',  she  determined 
to  have  no  further  communication  with  Mr. 
Clark,  and  s<K)n  afterwards  married  Mr.  Gar- 
dette,  of  I'hiladelphia. 

Clark  returned  to  Xew  Orleans.  In  1811, 
being  about  to  visit  Philadelphia  on  a  special 
emcrgeacy,  he  made  a  provisional  will,  as  fol- 
lows: 

Daniel  Clark.  In  tlic  name  f)f  God:  I. 
Daniel  Clark,  of  New  Orleaua,  do  ouiiie  this 
my  la.st  will  and  testament. 

In  primm.  I  order  that  all  mj  Just  debts  be 
paid. 

Second.    I  leave  and  bequeath  unto  my 

mother,  Mary  Clark,  now  of  GermaiilrVAii.  in 
the  Stat«  of  Pennsyivaoia*  all  the  estate,  whether 
real  or  personal,  which  I  may  die  possessed 
of. 

Third.  I  hereby  nominate  my  friend,  liich- 
ard  Relf  and  Beverly  Chew,  mv  executors, 
with  power  to  settle  everything  relating  to  luy 
estate. 

T>ANncL  Clark. 
yit  varietur.   New  Orleans.  '?0i]»  May,  isii. 
Signed  .1.  Prior,  Jutlge. 

•About  the  time  of  executing  this  [*022 
will,  he  conveyed  to  Joseph  Ikillectmsse,  atiout 
fifty  lots  in  Ihc  city  of  New  Orleans,  in  the 
suburbs  or  Fauxliourg  St.  .Jolm's,  near  the 
bayou  of  that  name,  in  fee-simple,  with  the 
confidential  understanding  that  they  were  to 
remain  uuiier  his  control  for  the  use  and  benefit 
of  liis  daughter  Mvra. 

On  the  27th  of  May,  1811.  Clark,  being  so 
far  upon  his  vovage,  wrote  to  his  friend  Mr. 
Davis  the  following  letter: 

Dear  Sir:  We  are  preparing  to  put  to  seu,  and 
I  hope  I  shall  have  a  pleasant  ptwsage;  my  stay 
will  be  but  short  in  Philadelphia,  unless  a 
forced  one.  In  case  of  any  misfortune  to  me, 
be  pleased  to  deliver  the  inclosed  to  General 
Hampton;  I  count  on  him  as  a  man  of  lit»nor 
to  pay  the  amount  of  notes  mcutiuued  in  my 
letter  to  him.  which  in  that  case  you  will  dis- 
pose of  a-s  I  have  diri clcd.  It  will  naturally 
strike  you  that  the  letter  to  the  General  is  to 
be  delivered  only  In  case  of  mbfortune  to  me. 
rememlk  r  me  kindly  to  Mrs.  «Davis  and  all 
your  family.  Yours, 

(Signed)  Damikl  Clark. 

P.  S.  Of  the  Inclosed  letter  you  will  say 


I   I  n  • 


Oliver  v.Piatt.:5Hn\v...m  411:  Aff>S.r.,:j  Melx^an, 
'Si:  McLean  \  .  Fara\iMt«-  ITk,  ;i  .McLoan,  41."i. 

A  pli  H  is  multifarious  which  .'^•ts  nj),  a>*  a  <l(  fi'tise. 
Mil  (i(  <'  t\]  anil  roinnrornis''  n(  u  <Hspufi  i|  rl;f!it,  aarl 
alsonriirht  liv  im'scriptioti.  H.  I.  v.  Ma*<.,  14  IVt.. 
210. 

If  wyi'ral  tlalinants  of  j)ortlons  of  an  cstalr 
unite  in  lillnfr  a  hill.  [ tii<  "Ines  not  make  it  tnuhlfn- 
rious.  Shields  \ .  Th<unas.  18  How.,^5;j;  Turner  v. 
Am.  Hui't.  Mi>».  riiiiiii.:)  Mcl.eim,  ;U4 :  Uobiiison  v. 
Guild.,  12  Mi  le..  X^i;  Keiisin;,'toti  v.  White,  H  Price, 
ItU. 

The  bill  Is  imt  multifarious  tn-cause  it  claims  to 
enforii*  the  licn.s  f or  a>-be!ss:netits  uj)on  >e\  ei-n|  lots 
In  a  city  benellted  l,y  the  linprovenients  on  the 
Street.    Fit<  h  v.  Cn  iK-ht.m,  -'4  How..  I.V.i. 

.Sec.  a  I"*  1.  the  fol!uwin>.'  fa.ses  on  rhe  «ntij'rt  of 
mulllfariou.>*nes< :  llarkey  v.  Mutual  lien  I.ile  Inn. 
Co..  .3  Law  ^  El).  Ue|Hirter,  •>47  :  Uuihh  JI  \  .  Stitd. 
(lard,  *J  .Vin.  L.  Iter..  !4'i,  Lli-';  Cainnli.  Ii  \  llnilfoad 
(■(I..  1  Wdu.N.  ;>ll"^ ;  llauns  \  .  ( 'ariiiail'-f,  I  WooHs, 
acJ;  (laines  v.  MKJi.<*senu.x.  1  Wood-,  lis;  Wiikin.'^on 
v.  Dobttlc,  12  Ulatctaf.,  tS» :  Copeu  v.  Flesher,  1 
Bond.,  MO. 
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♦     ♦     unlc'S-  ia  cape  of  accident,  when  you  ' 
may  commuuicute  it  to  Chew  and  Re]f. 
8.  B.  DaTifl. 

The  dim-lion  alluded  to  in  the  above,  was 
to  place  the  amouat  of  the  uoics  to  the  best 
adTftntage  for  hh  daughter  Mjra's  interest. 
Ilavinii  arrive  !  if  'y  at  Phihidclphia  and  re- 
maiaed  there  until  J  uly.  he  addressed  the  fol- 
lowing lelter  to  Mr.  Davia.  on  the  eve  <rf  his 
•alliog  for  New  Orieaiu,  on  bis  return : 

PHrn.ADELPHTA.  I2th  July,  1811. 

:My  dear  Sir:  In  case  of  any  accident  or  mis- 
fortune to  me,  be  pleased  to  open  the  letter  ad 
dressed  to  mp.  which  accompanies  this,  and  i 
act  with  resp^Mit  to  the  inclosures  as  1  directed  ■ 
yoa  with  respect  to  the  other  utTtiirs  committed 
to  your  charge  before  leaving  New  Orleans,  j 
To  account  in  a  Ratisfaclory  manner  to  the 
person  coinmiiled  to  your  honor,  will.  I  flatter 
myself,  l)e  done  by  you  when  she  is  able  to 
manage  her  own  afiairs;  until  when.  I  commit 
her  under  God  to  your  protec  tion.    I  exfH'Ct  to 
sail  to-morrow  for  New  Orleans  in  the  ship 
Ohio,  and  do  not  wish  to  ilsk  these  papers  at 
sea.  Yours, 

(Signed)      Danibl  CIjARK. 

8.  B.  Davis,  £sq. 

628*]    ♦Upon  Clark's  safe  arrival  to  New 

Orleans,  Davis  refurned  to  him  the  packaire  in- 
closed in  the  above  letter,  and  also  the  letter  1 
addressed  to  General  Hampton  In  the  letter 
which  he  had  written  from  the  Balize. 

Upon  Clarie  s  return,  Bellechasse  aUo  offered 
to  reoonvey  the  lots,  which  Clark  declined,  and 
Bellcchasse  conlinued  to  hold  them  until 
Clark's  death,  when  be  conveyed  them  iu  equal 
portions  to  Myra  and  Caroline,  being  inflaenced 
t  I  ini  lade  the  latter  by  the  representatlona  of 
some  of  Clark's  friend.s. 

In  1813  Davis  removed  to  the  north  with  his 
family,  carrying:  with  him  Myra.who  passed  for 
bis  daughter,  and  bore  his  name.    Ue  had  then  1 
in  his  hands  funds  of  Clark  to  the  amount  of  | 
$2,360,  the  interest  of  wldcli.  by  arranrrcmcnt ' 
between  then,  was  to  be  applied  towartl  her 
education. 

In  1813  Clark  died.  It  was  alleged  that  be- 
fore luH  deatli  he  made  an  olographic  will, 
leaving  tiie  bulk  of  his  fortune  to  liis  daughter 
Myra.  The  circumstances  under  which  h  is 
represented  to  have  made  it  arc  thus  detailed 
by  some  of  the  witnesses: 

DuHuau  de  la  Croix  says.  "  that  lie  was  very 
intimate  with  the  late  Daniel  Clark  for  a  great 
many  years,  and  up  to  the  time  of  his  death ; 
thnt  ^om'  f»  ",v  months  previous  in  the  death  of 
iJaniei  I  lurk,  iie  vlsiied  deponent  on  his  phmta- 
tion.  and  expressed  a  wish  that  he,  deponent, 
should  !>ecojne  his  executor;  deponent  at  first 
refused,  but  after  a  little,  from  the  persuajiiou 
of  said  Clark,  he  consented  to  liecome  his  exec- 
iitor;  that  in  \hU  conven?ntion.  Clark  spoke  of 
a  young  female  then  iu  the  family  of  Captain 
Davis,  named  Myra;  that  said  Clwrk  expressed 
a  wish  that  deponent  should  become  tutor  to 
this  femule,  and  that  she  should  be  sent  to 
France  for  her  education,  and  that  >Ir.  Clark 
would  leave  her  a  sufficient  fortune  to  do  away 
with  the  stain  of  her  birth :  that  a  month  or  two 
after  this  conversation  at  the  plantaiinn  of 
deponent,  he,  deponent,  called  to  see  Chirk  at 
his  house  on  the  Bikyou  road;  he  there  found 
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him  in  his  cabinet,  and  had  }u«t  sealfi;!  a]: 

Eacket.  the  superscription  of  which  was  sa  1 
>ws:  *  pour  etre  ouvert  en  cas  dk  motL'  Ck 
threw  It  down  in  the  presence  of  dfponf 
and  told  him  that  it  contaiuL'd  hii>  iast  u 
and  some  other  papers  which  would  he  of  c 
vice;  deponent  dia  not  sw  the  will,  nor  d. 
he  know  anything  about  its  contents;  he  oi 
saw  the  packet  with  the  supencription  on  il 
before  recited." 

•Bellecbassc  ssays:  "A  very  short  time  [*liS 
before  the  sickness  that  ended  in  his  death.  I 
Clark,  con  versed  wiili  n«  nlKjuthis  .-^lid  d.iu»h 
Myra  iu  the  patern.tl  aud  affectionate  term* 
theretofore.  He  told  us  that  he  bad  comple 
and  flni.shed  his  last  will.  He,  Clark.  Iherefc 
took  from  a  small  black  caM;  his  said  last  ^ 
and  gave  it  open  to  me  and  Judge  Pitot  toh 
at  and  examine.  It  was  wholly  written  in 
handwriting  of  said  Daniel  Clark,  and  iti 
dated  and  signed  by  the  said  Clark  in  hi-  ; 
handwriting.  Pitot.  De  la  Croix  and  my 
were  the  executors  named  in  it.  and  in  it  thei 
M\Ta  w:is  declared  to  l>e  his  h-giiimate  ilaujd 
and  the  heiress  of  all  his  estate.  Some  A 
time  afterwards  I  called  to  see  him.  Clark,  i 
learned  from  .said  Relf  that  the  said  Clark 
sick  in  bed,  too  sick  to  be  seen  by  me:  how« 
I,  indignant  at  an  attempt  to  pi-went  me  fi 

sM'ing  my  friend.  pn-.sMt!  furwartl  int.' 
room.  lie.  said  Clark,  took  him  by  the  hi 
and  with  affectionate  reprdienshm  mSA.  '  F 
is  it,  Bellcchasse,  that  you  have  not  cori* 
sec  me  before  since  my  sickness?  I  told  J 
to  send  for  you.'  My  answer  was.  that  I  ha4 
ceived  no  such  message  or  ii(H-<^nnt  whatevi 
his  sickness  from  lielf.  I  said  further, 
friend,  you  know  that  on  varlooa  oocasiei 
have  been  your  physician,  and  on  this  ocO 
I  wish  to  be  so  again.'  He  looked  hi  me 
fKjueexcd  my  hand.  Fearful  of  oppress 
hiin.  I  retired,  and  told  Itclf  that  I  woui4 
main  to  attend  occasionally  to  Clark.  \ 
said  there  was  no  occasion  for  it,  that  the  < 
tor  nr  doctors  had  ordered  that  he,  C' 
should  be  kepi  a.s  quiet  as  possible,  and  no 
allowed  to  talk.  I  expressed  apprehensiail 
the  situation  of  Clark,  but  Hf  1*^  expn  **^ 
different  opinion ;  and  on  his,  H<  If,  prumL 
to  send  for  me  if  there  should  ap(iear  to  be 
Inni"  r,  I  departed.  On  the  no.\t  ilny,  wid 
receivuig  any  mes>'age  from  lielf.  1  went 
found  Cwk  dead." 

Mrs.  Harper  (afterwards  Mrs.  Smyth)  =: 
"  In  1818,  some  few  months  before  Jklr.  t  U 
death,  he  told  me  he  felt  he  ou^ht  no  k< 
to  defer  securing  his  estate  U>  hisdau^tsrlj 
by  a  last  will.  I 

"  Near  this  period  he  stopped  one  day  si 
house,  and  said  to  me  he  wfi.*!  on  b!?  xvwv  \d 
plantation  of  Chevalier  de  laCruix,  far  ihe^ 
pose  of  requesting  him  to  be  named  in  hb 
one  of  his  exwutors.  and  tutor  to  hix  d  dir 
Myra.    On  his  return,  he  told  me  w'uh 
apparent  gralillcation  that  De  I«  Croii 
consented  to  serve,  and  that  J  udgc  Pito: 
Col.  Bellechasse  had  consented  to  *\»  fHl 
the  other  execu tons.    About  this  time  Df 
me  be  had  commenced  making  hb  laM  ^ 
Between  this  period  and  the  time  he  brm 
\m  last  will  to  my  house.  Mr.  Clark  8p<^kt' 
often  of  being  engaged  in  makioiir  his  laet  i 
he  always  spoke  of  II  lit  miHKtion  will 
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|t  ud  bcloTcd  dauehter  Myra  ;  said  he  was 
fldn?  it  for  her  saKe,  to  mnke  her  his  sole 
j>N«,  and  to  injure  her  l>einj?  cthicntt'd  ac- 
rhn?  to  his  wisiies.  At  the  times  Mr.  Clnrk 
oke  of  bein^  eni^a;j:ed  in  making  his  la«t  will, 
loM  mc  over  and  over  iipiin.  wlmt  would 
tfitute  itfi  contents;  that  he  should  in 
Kknowlrdgv  the  said  Myra  as  his  legitimate 
ajthlt-r.  and  beqtieath  all  his  estate  to  her, 
i  direct  that  an  annuity  of  |;2.000  a  year 
nld  1*  paid  his  mother  during  her  life, 
i  an  iianuit V  of  ^JioOO  a  ywir  to  a  young  female 
ftr  north  o?  the  United  Slates,  named  Car- 
p»De  Orange,  till  her  majority  ;  then  it  was 
.  and  i^S.OOO  were  to  Ik*  paid  her  as  a 
and  that  he  would  direct  that  one  year 
the  settlement  of  his  estate  ^o.fKK)  should 
tea  son  of  Judge  Pitot,  of  New  Orleans, 
I  legacy:  at  the  same  period  $5,000  as  a 
prr  to  a  non  of  Mr.  Du  Buys,  of  New  Or- 
fc:  that  his  slave  Luhin  wjis  to  be  freed,  and 
•Dorenance  provide<I  for  him.  In  his  con- 
•limM  respecting  his  bi-ing engaged  in  mak 
lU«  lut  will,  he  talked  a  goiMl  deal  about 
tpian  of  education  to  be  laid  down  in  his 
I fof  hw  daughter  Myra;  he  expressed  fre- 
fcnly  hi*  satisfaction  that  the  Chevalier  de  la 
rix  would  be  the  tutor  in  his  will;  he  often 
tif  with  earnestness  of  the  moral  benefit  to 
I'iwj.'bler  M\TH  from  he'mg  acknowledged 
itai  in  bis  last  will  as  his  legitimate  daugh- 
he  often  sjv^ke  of  the  happiness  it 
■Ijltve  his  mother;  he  e.xpre8.«e<i  the  most 
HHint  pride  and  ambition  for  her.  he 
Blmquently  uw  the  empliati(;  language 
p  he  was  making  her  a  bill  of  rights;  he 
-ed  at  these  times  tliat  this  would  con- 
complete  inventory  of  all  his  estate, 
planations  of  all  his  business,  so  as  \x)lh 
er  the  admin  ist  nit  ion  on  his  estate  plain 
nrtohis  friends.  Chevalier  dc  la  Croi.x, 
raoC.  and  Col.  Bellechasse,  and  as  a 
to  his  estate,  in  case  he  should  not 
eoougb  to  dissolve  and  afljust  all  his 
relations  with  others.  Alwut  four 
foTp  his  death.  Mr.  Clark  brought  this 
\j  bouse;  as  he  came  in,  he  said.  'Now 
ii  finished,'  my  estate  is  8ecure<l  to 
human  c<'intingency,  '  now,  if  I 
she  will  ^  forth  to  society,  to 
to  my  mother,  acknowled^d  by 
■e.  in  mv  last  will,  as  my  legitimate 
and  will  be  educated  acconling  to 
isboi.  under  the  superintendence 
de  la  Croix,  and  her  irileresis 
ler  the  care  of  Chevalier  de  la  Croix, 
lot,  and  Col.  Bi'lleohasse;  here  is  the 
her  rights,  it  is  now  completely  fin- 
I  have  brought  it  to  you  to  read;' 
1  my  poaaetMon  until  the  next  day.  I 
ratelT  frt»m  beginning  to  end.  In 
r.  Clark  acknowh(lge<rMyra  Clark 
legitimate  datighter  and  only  lieir, 
her  as  then  living  in  the  family 
;  Mr.  Clark  in  this  will  bcfpieaihed 
to  the  said  Mvm.  but  directed  that 
of  |r>.00()  should  Ik'  paid  to  his 
og  her  (his  mother's)  life,  and  an 
should  be  paid  to  Caroline  de 
w  arrived  at  maioritv,  when  the 
to  cene.  and  $5,000  were  to  be 
• »  a  legacT.  He  directwl  that  one  year 
ertate  w'as  settled  $5,000  should  be 
ao  1 


naid  as  a  legacy  to  a  son  of  Judge  Pitot,  of 
New  Orleans;  and  that  one  year  after  his  estalo 
was  settled  $5,000  should  Ik;  paid  as  a  legacy 
to  a  son  of  Mr.  Du  Buy<,  of  New  Orleans;  he 
provided  for  the  freedom  and  maintenance  of 
ins  slave  Lubin;  heapj)ointtd  Mr.  Dusuau  dela 
Croix  tutor  to  his  da»i;;hter  Myra;  he  gave  very 
extensive  instructions  in  regard  to  her  educa- 
tion; this  will  contained  an  inventory  of  his 
estate,  and  explanations  of  his  business  rela- 
tions; h<'  app<iinted  Mr.  Dusuau  de  In  Cn)ix, 
James  Pitot.  and  I).  I).  Helleclm.sw.  executors; 
the  whole  of  this  will  was  in  Mt.  Clark's  hand- 
writing; it  was  dated  in  July,  1813,  and  was 
signefi  by  him;  it  was  an  olographic  will;  I 
Wiis  well  acquainted  with  said  Clark's  hand- 
writing. The  last  time  Mr.  Clark  spoke  to  me 
about  his  daughter  and  his  last  will,  was  on 
the  day  he  came  out  for  the  last  time  (as  far  as 
I  know)  from  his  house,  which  was  the  last 
time  I  saw  lum;  he  came  to  my  ho»is«'  at  noon, 
complained  of  feeling  unwell,  askwl  leave  to 
have  prepared  for  him  a  bowl  of  tea;  he  made 
his  visit  of  about  two  hours'  duration,  talking 
the  whole  time  of  his  daughter  Mvra,  and  his 
last  will;  he  sai<l  a  burden  of  soficilude  was 
removed  from  his  mind  from  the  time  he  luid 
secunnl  lo  her  his  estate  l>eyond  accident,  by 
finishing  his  last  will;  he  dwelt  upon  the  moral 
be  nefit  to  her  in  society  from  being  acknowl- 
edged by  him  in  his  last  will  as  his  legitimate 
dausrhter:  he  talked  abotit  her  eflucation,  suid 
it  would  be  the  greatest  boon  from  his  (iod  to 
live  to  firing  her  up,  but  what  was  lu'.xl  to 
*lhat  were  his  conipreliensive  instruc  [*tt27 
lions  in  his  will  in  regard  lo  her  education,  and 
her  being  commitle<l  to  the  care  of  the  Chevalier 
de  la  Croix,  who  would  l)e  a  parent  to  her. 

After  Clark's  death,  llie  will  of  1811  was 
presented  lo  the  Court  of  Probate,  and  proveti; 
fetters  testamentary  were  issued  to  the  exec- 
utors; a  power  of  atlorney  was  given  to  them 
by  Mr.  Clark's  mother,  and  various  pieci's  of 
property  were  sold  under  it  and  under  the  will. 

In  18H2.  Myra  married  William  Wallace 
Whitney,  and  al)OUI  llie  time  of  her  nmrriage 
bec'anje  accpjainled  with  her  true  name  und 
parentage;  and  in  18:i0  filed  a  joint  bill,  with 
iier  husband,  in  the  Circuit  Court  of  Ihe  United 
Stntes  for  the  District  of  Louisiana  against  Helf 
and  Chew,  the  exectilors  in  the  will  of  1811, 
Ihe  heirs  of  Mary  Clark,  and  all  ihe  purcha.H'rs 
and  occupants  of  the  estate  of  which  Clark  <lied 
in  possession,  claiming  to  l»e  the  heir  and 
devisee  of  Clark,  and  calling  upon  ihcm  all  lo 
account  for  the  rents  and  profits  of  the  several 
portions  of  the  estate.  The  bill  charged  tliat 
the  will  of  1818  was  fraudtdenlly  suppre.'ssed, 
that  its  existence  and  suppression  were  n«»lori- 
ous,  and  that  all  the  purcha.M'rs  did,  in  I  heir 
consciences,  lx»lieve  that  the  will  of  1811  had 
be<;n  fniudulently  admitted  to  probate.  In  ad- 
dition to  tlie  prayer  for  an  accoimt,  it  prayed 
for  general  relief. 

In  the  progress  of  the  suit.  Whitney  having 
died,  Edmund  P.  Gaines,  sometime  afterwards, 
married  the  widow  and  l>ecame  a  party  to  the 
suit. 

The  defendants  al!  demurred,  but  filed 
R<*paratt^  demurrers.  Barnes  and  wife  demurred 
upon  six  grounds: 

1.  The  want  of  c<iuity  in  the  bill. 

2.  That  there  existed  a'complete  remedy  at  law. 
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3.  Multifiiriou8ne«j  and  misjoiiuler. 

■4.  Thai  the  will  of  1«I3  was  not  probated. 

5.  That  forced  bdrablp  gave  title  to  bat  one 
third,  wliioh  was  ntoveruble  at  law. 

6.  That  the  Orleans  and  Currulltou  iiailroad 
Company,  with  whom  they  were  conjoined, 
was  not  Shown  tn  hf>  a  rnrpornliou. 

Chew  and  Rcif  dfinurred  generally,  and  alsio 
pleaded  to  tbe  Jurisdiction  of  the  court. 

Upon  the  argument  of  {Ik*  dcnuirrfrs,  the 
three  questions  arose  which  are  nieutioued  at 
tbe  poinineneement  of  this  statement,  and  u(k>u 
O  — is*]  *which  the  court  were  divided.  Tli<  se 
qucftiums  v.  i^re  the  subject  for  consideratiou  by 
this  court. 

MesHr».  lkndcrt»>>i,  Coxe  and  liirton  (leave 
having  been  obtained  for  three  couoiicl  to  ad- 
dress the  court  on  t  !t(-  ^:itne  side)  for  the  defend- 
ants below,  who  had  demurred. 

MtMrn.  R.  Johrmon  and  Jones  foi  Guiues  and 
wife. 

Mr,  JJatdfrnm: 

As  to  the  1st  point.  Is  the  bill  multifarious? 
If  the  interests  of  the  defendants  are  dislincl, 
it  is  unlawful  to  make  them  jjoin  in  the  de- 
fense. 

(  The  counsel  faeie  examined  their  relative 

interests.] 

2.  Cuxi  the  court  entertain  jurisdiction  with- 
out a  probate  of  the  will? 

6ome  of  the  parties  are  aliens,  living  in  En- 
gland and  Ireland.  How  can  thev  be  brought 
into  court?  Yl-I  llicy  must  be.  bt'cause  they 
are  all  mterested  in  the  will  of  Ibll.  The 
equity  power  of  this  court  Is  limited  by  the 
Cons^iitwtion  and  Judiciary  .\t  t  to  the  usual 
powers  of  the  Kuirlish  Clianccr^'i  but  it  cannot 
posscffi  all  those  powers,  because  oar  inttitu* 
tion-^  are  diiTorent.  If  the  chancery  j>owcr  of 
England  could  not  reach  a  State  court,  this 
cannot.  Its  powera  must  be  uniform.  If  a  State 
strips  it5  courts;  of  jurisdiction  over  niorltfafrrs. 
for  example,  this  court  must  pari  with  ihc 
power  too.   (4  Wheat..  115.  180.) 

Local  htws  eaniiot  < oiifer  jurisdiction  on  the 
coul•l^4  of  liie  L  ulled  Stales.  (11  Peters.  164.) 
The  States  may  prescribe  rules  of  proceeding, 
but  not  juri-dtHion.  (0  Peter>,  ;  LiFetcrs, 
2519.)  'I'lie  |)-uvor.>  of  this  court  cannot  exceed 
or  even  come  up  to  those  of  theEnelish  Chan- 
cery. In  JitiLriatid  there  is  a  distinction  in 
cLiUiotry  U^iwtx'U  leul  and  per^Jiial  i^ropeily. 
It  will  entertain  a  bill  to  establish  a  will,  when 
repcatid  dccisiuiis  liave  Im;cii  ma<le  about  it. 
uiiich  if)  civUcd  a  bill  of  peuce.  But  the  Chan 
<  ellor  does  not  deei(h-  a  will  without  referring 
it  to  a  jury.  This  is  the  ineasurc  of  tin;  power 
of  tliis  court;  it  ciUiUul  go  further.    Hut  c.-m  it 

.  far?  The  probaic  courts  of  Tjoui>ianrt 
luive  tiic  exchisive  power  of  cj'labltshing  wills 
u«  to  perMunil  properly.  Why  nttt  real  olso'i 
In  £n);lan(i  the  probate  court.s  havo  not  the 
power,  and  t|jercft)re  tlie  Chancellor  comes  in. 
The  de<  ision  of  a  probate  court  is  final  as  to 
62$)*]  *rcal  a.^i  \v»:ll  as  piT.'ion;!!  estate.  ^Yer- 
non,  9.  7G.  441 :  2  Atkyiis.  ?>U,  334.) 

Tlie  court  caiuu>t  set  aside  a  will  by  decree. 
In  this  case,  the  court  must  chish  with  the 
FrobaMJ  Court,  iM  causc  it  must  revoke  the  pro- 
bftte  of  tbe  will  of  18U,  before  that  of  1813 
(  an  be  established.  The  prayer  of  iho  bill 
here  m  S  carry  intodlecl  tJia^^wiU  of  1813,  to 
do  whidb,  thia  court  moat  ir«t  take  probaie  of 
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it,  and  then  execute  its  provisiona.  No 
the  boolis  goes  as  far  as  this. 
While  a  probate  stands,  it  la  not  eiramlna' 

in  chancery.    {'2  Vernon.  9.) 

Where  perst»nal  esiiUe  i.s  concerned,  ck 
eery  declines  to  interfere.    (2  Vernan,  78.  M 

A  probate  i^  couclu^ive  \U)tiI  ri-pealcd. 
Strange.  DTU.  t>73,  408:  I  Lord  liuy..  262,  Z 
R.  129:  4  T.  R..  150.) 

That  jurisdiction  over  w  ills  Tk  uui^s  eiDC 
sively  to  those  courts  which  represent  the 
clesiastical  courts  of  England.    (St  c  l  J  WIk-: 
.375;  9  Peters,  ITfj,  3  Harris  &  Gill.  49.  51 
Devercux.841;  1  NuU  *.V;  McCord.  327; 
817,  819,  32;  3  Davy's  Rep..  326;  8  Litlell 
1  Story's  Rep.,  .525.  503  ;  3  Mi.ssouri  ReT*  i 
0  Mis:^'  liep..  177;  Walker's  Rep..  32:j.  ^  il 
ard  (Miss.)  Rep..  351;  1  La.  Rep.,  51;  J 
350.  5  La.  Rep..  393:  10  La.  Rept.  2 
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595:  ]0  Wheat.,  4Uy;  12  Wheat..  153.) 

In  Louisiana,  under  their  State  law.  w 
of  probaic  have  exclusive  jurisdiction  < 
wills.  (Civil  Code,  sec.  1837.  165^);  Cnd« 
Practice  in  civil  cases,  pages  934,  92»,  930.  t 
The  bill  charges  that  the  will  of  1813  is  : 
pressed  or  destroyed.  If  it  ia  suppressed,  il 
is  power  in  those  courts  to  reach  it.  (Cod 
Practice,  d'c.  004.  6(^7,  W».  609.  611.) 

The  power  of  chancery  fn  England  exti 
to  cases  of  spoliation  of  papers,  l.ut  not  t  j 
ting  up  a  will  of  perBOoaliy.  (I  WiiiiA 
Executors,  209.) 

To  the  sanu-  point,  see  1  Fillmore's  He;^ 
153.  154  ;  4  Uibb.  553;  3  Porter.  dS;  4  Ui*>6 
liep.,  210,  211. 

It  is  the  duty  of  the  court  to  set  up  ap<. 
tablifih  lost  wiJU.  (Civil  (kxle  of  lJuuui 
S848.) 

Spoliation  of  papers  does  not  include  .n 
will  of  personal  property.  (3  Atky  na.  jlttO; 
Wmi.,  748;  1  P.Wn»..  728.  726.) 

This  bill  claims  tO  Set  up  a  Will  oi  botk 
and  per&onal  estate. 

*Mr.  Cosee,  on  the  eame  side :  [  *i 

The  bill  i^  un.skillfully  prepared.  AVho 
murred  to,  such  a  bill  is  often  decided 
in^unda  which  do  not  appt'tir  in  tlie  re 
There  arc  two  j^rounds  in  this  case, 

1 .  The  jurisdiction  of  the  court. 

2.  The  multifarlousuess  of  ibe  bill. 
My  1    '  fr--  '!  be  the  Ic^timAte 

and  heir  ot  Cinrk,^d  also  under  a  wi 
1818;  and  the  hill  Wftlcd  uoi  only  -j^tiM 
executors,  but  every  one  who  iailk  pC^H 
uf  any  part  of  the  estate.  But  thet« MM 
gation  in  the  bill  that  any  part  of  the 
piussed  to  the  holders  under  th*  w  111  of 
is  said  that  pi^U'k  died  seir*.  J  ;  iani^ 
whether  IjUaiM^rty  wa^  i>--<  14  in 

of  the  executors  or  uol.    It  allcgoa  

cculoni  conveyed  the  land,  auder  ^ 
attopi^  from  Clarli's  mother.  1$ 
true,  then  Ihc  possessors  an'  UK  rcTy  i  i  r 
and  this  is  not  the  remedy  t  )i. 

the  English  cases  are  thoae  ^  (Am%f  ^  i 
heirs — the  heir  it        hn-  a 
Hut  the  complaiauuL  Luc  b  ujQdtiLjv  - 
tieultios  on  account  of  State  Jjt^^jj^-w  r 
tendency  in  thi&  country  1>  to  ;i»in. 
with  personal  property,  iitul-  in    ii  i 
courts  of  probate  have  JuripBI^  ioii  ,  > 
species.   These  Statea haw' vr 
late,  and  over  the  f 
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In  Louisiana  all  trusts  arc  abrogated.    A  r^xtui 
<i'K  trui>t  cannot  f^-l  up  a  title.    Can  this  court 
"ay  that  any  one  shall  hold  land  in  trust  there? 
Suppose  lliat  a  jlevise  of  real  estate  were  for- 
bidden; could  this  court  recojrnize  it?  In 
Louisiana,  a  probate  is  essential,  and  the  courts 
which  have  charye  of  it  have  the  same  iurisdic- 
tlon  as  a  court  of  chancery  in  England.  This 
ctjiirt  can  neither  revoke  nor  kcI  up  a  will.  If 
an  executor  sell  pn)perty  under  a  proved  will, 
the  title  of  the  purchaser  cannot  be  imiK-ached, 
although  the  will  tx-  afterwards  set  aside  for 
fraud.    Iltiw  can  the  Circuit  Court  in  Louisi- 
ana revoke  a  proved  will,  when  the  English 
Court  of  C'huncerj-  will  not?    If  the  Court  of 
Pmfttte  compels  the  executors  to  go  on.  the 
Cirtuii  Court  cannot  grant  an  injunction  to 
sto[)  »  State  court  from  proceeding.    The  de- 
cree would  therefore  be  impotent.  Chancery 
will  »cl  upon  the  i)crson,  and  compel  the  suf 
render  of  a  pajK*r.  or  the  entry  of  satisfaction 
np*in  a  fraudulent  judgment;  but  in  this  case 
It  wf»uid  have  to  act  ui>on  a  court. 
'    The  bill  also  prays  that  the  declarations  of 
B3  !•]  CTIark  as  to  the  legitimacy  *of  the  com- 
; ' nam    may  be  established.     Under  what 
:  inch  of  px)wer  is  this,  and  how  can  the  court 

imine  such  a  point?   It  also  prays  that  all 
i»    >ales  made  by  the  executors  may  be  fiel 

ie.  But  if  any  of  these  were  made  by  order 
of  a  court,  can  they  be  set  aside  also? 

.Vr.  R.  Johiuxm,  for  Qaines  and  wife,  com- 
plainants: 

I»  the  bill  multifarious?  The  demurrer  ad- 
mibi  the  heirship,  the  will  of  1813,  the  charge 
that  it  waA  placed  in  the  hands  of  two  of  the 
dfcfendantfi,  that  thev  fraudulentlv  destroyed  it, 
•fid  Bet  up  the  willof  1811;  n(fmits  also  that 
the  exMtencc  of  the  will  of  1813  was  notorious, 
tad  the  lieirship  of  the  complainant  equally  so. 
The  argument  admits  all  this,  and  tisks  the 
court  to  turn  away  the  complainant,  because 
tie*  are  made  defendants  who  ought  not  to 
The  rule  is  within  the  sound  dis<Tetion  of 
court,  and  designed  to  protect  the  inrnx-ent. 
t  if  the  facts  alleged  in  ihe  bill  be  true  (and 
the  ar:gumcnt  admits  them),  it  will  be  here  made 
Ibr  means  of  shielding  the  guilty.  In  this  case, 
we  net-d  not  invoke  the  discretion  of  thecoiut. 
•»<niust?.  according  to  the  authorities,  the  bill 

•  »t  multifarious  either  as  to  the  interests  in- 

•  ed  or  the  parties. 

rtie  complainant  claims  as  heir  and  devisee 
w  hole  estate,  and  the  object  is  to  have 
.»  title  to  the  whole  decreed  to  be  valid.  The 
are  the  original  parties  to  the  fraud  and 
confederates,  taking  with  notice  of  the 
.    The  defendants  all  denv  the  title  of  the 

riplaiDant,  and  have,  therefore,  a  common 
_    JBI.    The  rule  of  chancery  is  that  multiplic- 
Iftigmtion  Is  to  be  avoided ;  but  if  we  were 
Mtabltoh  the  will  in  a  suit  against  one.  it 
. !  1  be  good  only  as  to  that  one.  and  each  of 
J<  frn«!  inl«  woidd  have  to  l)e  separately 
11:  is  not  the  spirit  of  the  rule.  Who- 
nrer  has  an  intenwt  to  Ik-  liound.  must  be  made 
k  party.    (Mitford's  Pleadimr.  181,  182;  1  At- 
kvT!«.  282;  1  MvlneA  Craig.  603.  016.) 

M  Ine  ife  traig  it  was  said  to  be  im{>ossi- 
v  down  an  abstract  proposliifm.  as  t<» 
tild  consliiule  mullifariinixness.  (Si-t'. 
i'        164;  2  Peters,  4  7;  4  Peters.  190.) 
iL  U:  ^aid  that  our  remedy  is  at  law,  it  is  < 


admitting  that  we  have  a  ca.<se.  But  equity  will 
maintain  a  c(m{^urrent  jurisdiction  where  there 
is  fraud,  liccause  it  can  sift  Ihe  conscience  and 
compel  the  delivery  of  papers.  If  there  is  a 
fraudulent  deed,  equity  strikes  it  down,  never 
to  rise  again.  If  we  had  gone  to  law  and  re- 
covered the  estate,  complete  justice  would  not 
have  been  done,  l)ecausc  the  will  of  1811 
*would  have  remained  standing  to  de-  [*(J312 
fraud  the  living  and  injure  the  memory  of  the 
dead.  Full  and  tinal  relief  is  only  to  be  had  in 
chancery. 

If  we  had  a  probate  of  the  will  of  1813.  it  is 
admitted  that  we  could  l)e  relieved,  and  the 
question  is,  whether  chancery,  in  England, 
could  relieve  without  going  through  the  forms 
of  probate.  Suppose  the  court  in  Louisiana 
has  exclusive  jurisdiction  of  probates,  still  Ihe 
question  i.s.  whether  the  bill  shows  a  case  proper 
for  the  Circuit  Court.  The  demurrer  admits 
that  the  will  of  1813  has  disappeared  by  the 
fraudulent  conduct  of  the  defendants,  or  that 
it  remains  in  their  possession  and  they  refuse 
to  produce  it.  Is  there  nothing  here  upon 
which  the  chancery  i>ower  of  this  court  can  act? 
The  Probate  Court  of  Louisiana  has  no  power 
commensurate  with  the  case.  Its  jurisdiction 
is  given  by  statute.    What  is  it? 

It  can  take  probate  of  wills  in  the  manner 
directed,  but  the  cose  of  a  suppressed  will  is 
not  provided  for. 

The  power  is  contained  in  Code  of  Practice, 
art.  924;  but  925  says,  it  has  no  jurisdiction 
except  iu  cases  enumerated  in  the  preceding  ar- 
ticle. There  is  authority  given  to  open,  re- 
ceive, and  record  a  will,  but  none  to  bring  it 
out  when  suppressed.  (See  articles  928.  930, 
981.  933.  935.  936,  987.)  By  937.  if  the  notary 
or  other  person  refuse  to  pro<luce  it.  he 
shall  be  arrested,  and  if  he  can  give  no  good 
reason,  shall  be  committed  to  pri.s<m  and  re- 
respond  in  damages.  But  a  remedy  in  dam- 
ages is  utterly  insufflcienl  in  this  case.  We 
want  the  land  and  property.  It  is  said  that 
a  copy  can  be  evidence;  but  the  civil  court  only 
makes  evidence  copies  of  such  papers  as  are 
already  recorded.  The  question  before  the 
court  is,  whether  we  can  get  on  without  a  pro- 
bate, which  we  cannot  obtain;  for  the  demurrer 
admits  that  the  will  is  either  suppres.sed  or  de- 
stroyed. We  want  the  only  evidence  which 
will  enable  us  to  obtain  relief;  Ihe  probate  of 
Ihe  will  of  1811  would  be  no  obstacle.  It  must 
bti  shown,  by  the  other  side,  that  jurisdiction 
over  the  case  is  vested  exclusively  in  some  other 
court.  But  in  England  the  case  of  a  spoliated 
will  falls  within  chancery  powers.  Lord  Ilard- 
wickesaid,  in  Ihe  case  cited  from  3  Aikyns, 
lhat  he  would,  in  such  a  case,  hold  an  execu- 
tor trustee  for  the  devisee.    (3  Aikyns.  359.) 

The  other  cases  are,  1  Chan.  Kep.,  13.  66;  1 
Vernon.  296;  Prec.  in  Chan  .  3.  123;  1  P.  Wms., 
287.  731;  2  Vernon.  700;  1  Bro.  Par.  Ca.,  250; 
8  Bro.  Par.  Ca..  550. 

♦These  cases  establish  two  proposi-  [*033 
tions. 

1.  That  a  probate  in  England,  obtained  by 
fraud,  will  be  relieved  agjiinst  in  chancery. 

2.  That  a  probjite  for  ix*r>onidly  and  really, 
obtained  by  fraud,  will  makelli<r  parly  a  iriis- 
tee  for  the  person  inleresled.  leaving  ihe  pro- 
bale  to  stand.  provide<l  the  fraud  l»e  perju-traled 
by  siH)lialion  or  debiruetion  ut  i>ai)ers. 
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'  The  only  two  exceptions  are.  where  part  of 
the  will  w  fmmlulent  and  part  nut,  ami  where 
there  is  a  fraudulent  aCTetmuiit  lietwecn  the 
h<'ir  Rnd  devisee.  But  if  spoliation  bo  proved 
upon  the  person  who  sets  up  the  will,  chancery 
will  interfere. 

The  Constitution  of  llie  United  States,  and 
tlie  .ludieiary  Act  of  1789,  and  the  Process  Act 
of  1793,  give  to  the  federal  courts  jurisdiction 
in  all  cast*  of  law  or  equity.  All  tliat  we  have 
to  do  is  to  show  that  tliis  is  a  case  of  equity. 

(%int*tif  uiii»n  ol  the  United  States  (art,  8,  sec. 
2;  Judiciary  Act,  sec  11);  itu&  matter  of  right 
for  all  persons  who  have  a  case  of  equity  to  go 
into  the  courts  of  the  United  States  and  ask  re- 
lief. (4  Wheat..  108;  3  Peters.  433;8  Wheat., 
212:  9  Peters,  e55;  18  Peters.  358;  15  Pteters,  9. 
13.)  In  the  lust  case  the  same  <  1  j  ' lion  was 
made  that  has  now  beon  made,  but  the  court 
decided  against  It. 

It  is  a.<ikt'(l  how  we  are  to  reach  tlic  Tourt  of 
Probate.  The  answer  is  found  ia  the  Consti- 
tution of  the  United  States.  If  it  is  a  case.  Ac., 
all  State  i>o\V(  r  falls.  It  was  intended  to  protect 
the  people  from  State  prejudice;  tlic  framers 
of  toe  (nitrument  Itnew  that  local  prejudices 
would  exist,  and  saved  tho  projilc  from  their 
operation.  Another  answer  is.  iliat  the  Chan- 
cery Court  acts  upon  persons,  passing  by  State 
tribunals.  If  they  interft  re,  tlu-  twenty-flfth 
section  of  the  Judiciary  Act  meets  the  case. 

It  is  objected  that  our  argument  destroys  all 
State  regulations,  but  thi-^  bejrs  the  (Hu  stToii. 
We  say  that  Louisiana  has  recognized  the  right 
to  transfer  property  by  will,  and  this  right  was 
(  xi  rri  -  (1  in  the  present  case.    Besides.  State 

1>i)\vur  cannot  limit  the  Constitution  of  the 
Jnited  States  and  the  jurisdiction  of  this  court 
under  it.  The  bill  was  filed  in  1836.  It  toolc 
the  defendiints  five  years  to  tlnd  out  that  the 
bill  did  not  make  a  case,  and  to  file  their  de- 
murrer. 

^fr.  Jones,  on  t lie  same  side: 
The  first  objection  on  the  other  tide  ia,  that 
61^4*]  the  cunfedcmtcs  arc  *not  charge<i  to 
have  derived  llitir  titles  from  the  will.  The 
printed  abstract  does  not  say  so,  it  Is  true,  but 
the  record  itself  docs.  Tiic  1)111  charges,  that 
they  claim  under  (olor  of  title  from  pre- 
tended executors,  referringdirectly  to  the  will. 

The  next  objection  is  on  account  of  the  aliens, 
living  in  England  and  Ireland.    But  we  have 
done  all  that  we  can  as  regards  them.  The  court 
cnnnot  lose  jurisdiction  because  some  of  the 
parlies  re!>ide  abroad. 
Is  the  bill  multifarious? 
It  is  the  nature  of  equity  to  brinir  in  all  par- 
ties who  have  an  interest.    It  is  said  in  tlic 
books  that  claims  must  not  be  joined  togetlier 
when  they  are  different,  nor  p^ics  who  have 
not  an  entire  interu^si.  But  it  is  esteemed  a  virtue 
In  equity  that  all  proper  imrti^  are  brought  in. 
Thus  in  a  case  of  a  fishery;  all  came  in.  al 
though  their  rights  were  separate.    A  deniurrer 
will  not  hold,  if  the  plaintiff  claims  umlet  a 
general  right.     (Mitford's  Plea<iing,  181.  1>^J  ) 
If  We  were  to  sue  separately,  we  should  haw 
to  j trove  the  same  thing  in  every  case,  and  a 
multiplicity  of  action  is  not  favored  by  equity. 
As  to  the  jurisdiction  of  the  court. 
It  is  said  that  a  Stale  court  here  claims  e.x 
elusive  lurtsdiction.    If  a  State  can  say  that  its 
courts  soall  have  exclusive  jurisdiction,  it  can, 
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by  extendinc:  the  range  of  subjects,  .-ihut  out 
the  courts  of  the  Unitwl  States  from  all  juri«>- 
diction  whatever.  The  only  question  i<.  h  it 
a  case  of  equity?  If  so,  no  nuitter  how  far  the 
claim  of  exelusiveness  of  jurisdictiou  in  the 
State  courts  maybe  pressed,  the  Constitution  of 
the  United  Stales  comes  in  with  paramount  au 
thority.  The  opposite  counsel  have  confountl- 
ed  the  two  questions  of  the  exclusivencf*  of 
State  jurisdiction  and  the  conclusivenefw  of 
a  final  judgment  of  a  court  of  compttenl 
jurisdiction.  W^e  agree  that  the  judgroett 
of  such  a  court  is  conclusive  upon  ^1  cu> 
ordinate  courts,  until  regularly  reversed  by 
an  appellate  court.  But  here  we  do  not 
impeach  any  such  judgment.  By  ttie  law  of 
Louisiana,  a  will  of  real  estate  has  the  Mune  ef- 
fect that  a  will  of  {M-rsonulty  has  in  En<;l?icd. 
We  admit  this.  And  we  admit,  too.  that  a  pro- 
bate  is  necessary  to  vest  a  title  to  real  estate,  ss 
much  so  as  recordini:  a  dei  d  is.  to  give  it  vn- 
iidity.  If  our  claim  would  be  good  against  a 
pTOV^  will  in  England.  It  is  good  here.  Tlie 
Code  of  Louisiana  is  made  up  of  the  I  'w  V.  law 
and  Napoleon  Code.  But  what  power  has  a 
probate  court  to  prove  a  will  which  b  not  pro* 
duced.  They  cannot  set  it  up  andadmit  it  as  a 
•faetvm  (CivU  Code.  1537. 1560;  Oode  r*e3d 
of  Prsctloe.  924;  8  Maitin*  144;  IS  Mania.  83; 

5  Martin,  N.  S.,  184;  8  La.  Rep.,  89;  8Barr. 

6  Johns..  67.) 

The  case  in  11  Loi^slana  Rep. .  808.  to  Uioacbt 
by  tho  other  side  to  sustain  tho  |-M)viilr.n  that 
the  Court  of  Probate  could  prove  a  wUl  allhou|:ii 
it  was  not  produced:  but  ue  case  does  not  say 

so. 

But  it  is  argued  Uiat  the  will  of  181 1  must  b« 
set  aride  before  that  of  1818  can  be  set  up.  and 

that  the  Circuit  Court  cannot  do  this.  Why 
not?  It  has  a*  much  right  to  do  it  as  the  Pro- 
bate Court;  not  as  an  appellate  trihuu.il.  re- 
viewiiiLT  tlie  decision  of  that  court.  l)ut  in  T';e 
exercibf  of  u  stparaie  juriMiicliou.  Tht  w  :'l 
of  1811  may  stand  among  the  rcconi-.  bui  * 
ffTi  rt  will  Tx'  destroyed.  So  it  is  in  England 
witii  s|K>liated  deeds,  likjuity  cunstanUy  scu 
aside  law  instruments  when  an  equitable  tltfe 
is  asserted. 

Whnt  other  remedy  have  we?  Wc  cannr^t  go 
to  tlx  Probate  Court  and  ask  them  to  svt  up  the 
will  of  1813.  They  cannot  do  it.  And  t  v^  n 
if  they  could,  that  would  not  debar  us  of 
remedy.  (Code  of  Practice.  604  to  818;  8  U»- 
tin.  518;  5  La.  Rep..  ^ 

If  a  State  court  had  jurisdiction  and  the  reto-. 
edy  is  im|ierfect.  a  party  must  not  be  drivea' 
there.  The  ProTtate  Court  is  shackled,  and  lita- 
ite*d  to  matters  of  administration.    It  may  com- 
pel an  administrator  to  settle,  but  cannot  direct 
a  .suit  against  third  persons,  and  cannot  giv^ua 
the  property  in  (iispulc.    (1  La.  Rep.,  183;  Si 
La.  liep.,  520  ) 

It  is  said  that  a  probate  court  is  the  on^ 
tribunal  that  can  set  aside  a  will.  But  we  deny 
this.  {IM  \fvtin,  1:  1  Murtin.  N.  8..  577:3 
.Martin.  N.  473,  itMa^ui.  X.  S..  lOt,  HI: 
1  La.  Hep.,  21.5;  6  MsrtlWK^.  S..  805.) 

As  to  equity  jiirisdictfi  ri  li  is  a  c^  tk  hJ 
principle  that  courts  of  <^]uity  tiave  jurisdictiaB 
over  all  of  fmid.  Although  courts  ef 
law  Imvi*  it.  equity  d<x'8not  losr  ji  There  nre 
t  \vu  exceuUoiut  r^iiiiiiffiifa'"  the  booksw  but ' 
neither  of  them  j 
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;he  heir  n«'pd  not  eointo  chancery,  because  the 
IiIk;  » CA.>JJ  upon  him  by  descent  ;  but  where 
tbert »  a  devisee  who  tHus  uppears  to  liave  tlie 
.Vnl  title,  the  heir  cannot  resort  to  u  court  of 
\tv,  but  must  applv  to  e(jiiify.     (13  Price, 

'f-  }UrU,n,  for  the  defeudants,  being  de- 
r.  ills,  in  reply  and  conchisiou: 

TV  facts  in  the  case,  although  nominally. 
(}36*J  admittcil  by  the  demurrer  *for  the  sake 
HT  argument,  are  not  in  reality  admitted. 
>  nif  of  the  worthiest  citi/x'us  of  f<ouisiana  ore 
(iHinaoced  in  the  bill,  as  perpetrating  atrocious 
hads.  If  this  court  shall  require  them  to  ftn- 
•iTfrihcbill.  they  will  deny  all  the  important 
lKi»  charged  in  it.  Thirty  years  have  elapseil 
ht*  the  transactions  took  pl'ace ;  and  at  the  last 
vrrn,  this  court  refused  to  op-n  a  case  after 
[  *  t'Qty  j^ra  had  expired.  This  is  called  a  bil  1 
of  peace.  It  ifl  not  like  one.  The  faein  of 
M»n'  Clark  m)1<1  th«'  land  and  received  the  mon- 
ey ibinj  years  ago;  and  yet  those  heirs  are  not 
Bide  parties  so  tnat  a  crnss-bflt  could  be  filed 
j.'tin«t  them. 

[Mr.  Barton  here  referred  to  a  high  opinion 
(TaHt  which  had  been  expressed  in  the  course 

pf 'Jje  arpiment,  in  which  he  concum-d  ] 

The  wUl  of  1811  gave  the  whole  estate  to  his 
nntber.  Where  was  his  wife,  if  he  had  one? 

!^  the  will  of  1813  is  said  (o  have  given  his 
tift  c(HliiD£,  in  violation  of  all  duties.  The 
itietf,  tTCrefove.  attacks  his  character.  It 

(•T.  a!sr»thnt  tlip  complainant  wa.«  k<'pt  in  iirno 
of  hi.r  true  name  until  she  wa.s  nineteen 
of  age.  1  It  r  own  mother  is  alleged  not  to 
iiv-  loltl  her,  and  yet  this  mother  18  said  to 
i-'"-;  been  the  wife  of  Clark. 

!•  liie  hill  multifariou.s? 

S  '-rj-V  Efpiity  Pleadings  (>;ec.  271  to  279). 
-V  numerous  references  on  this  point.  (See, 
li-  J  Jacob.  151:  I  aiaddock's  Rep..  86;  2 
Iidilocks  Itep..  294:  fi  Maddock's  Kep  .  94; 
I1V«..  50;  2  Ves..  486:2  .Mu.s.h.  Hep.,  181; 
iitten'a  Select  Cases.  320;  2  Bibb,  314;  4  Johns, 
Tiw- Cases.  199;  H  Peters,  123;  1  Johns.  Chan. 
^) .  m,  437.  Onfi;  4  Kandolph.  74;  2  Gdl  & 
'flbitf..  14;  5  Paigt'.  65;  6  Dana.  186;  6  Johns. 
W  Rep..  108;  Ual8ted'sDig.»  168;  6  Cowen, 

Tbt-  hiU  Is  not  only  niidtifarious  as  to  parties 
subject  matters,  btit  also  as  lo  jurisdictions. 
^PiKj«e  the  will  of  1813  were  actually  prolwted 
^]  the  plaintiff  claimed  under  it.  would  this 
»«rt  .-jct  upon  such  a  question,  or  would  they 
itrsthw  pcnd  it  to  a  court  of  law  to  be  tried? 

Tbi' plaintiff  confounds  rights  even  in  herself. 

ii  the  (laim  of  legitimacy  be  established  and 
If  win  of  1811  should  remain,  the  testator  by 
V  i>]dc«pde  could  dispose  of  one  fifth  of  his 
Male  away  from  his  child.  (Old  Civil  Code, 
lt!t,  srt.  19.  chap.  3.)  Mary  Clark  would 
litf'f  jrehave  one  fifth,  and  her  heirs  ought  to 
l^rtiea.  And  lies  ides,  if  the  legitimacy  be 
W7*]ertabli»hed.  *the  mother  of  the  com- 
'liiaaot  nm<»t  of  course  have  been  the  wife  of 
^  toUttor,  and  as  such,  entitled  to  half  of  the 
^^«f  which  he  couM  not  deprive  her.  (New 
fWIClAiart.  148:  Old  Civil  Code.  p.  336, 
iitiM^  And  yet^the  alleged  wife  is  not 


(I  the  wm  of  1 81 3  l>e  set  ap.  and  the  legit 
^*9fRifaD.  the  wife  will  have  half,  and  yet 
^■■Ivadt  a  party,  aHhoni^  eveiyone 


knows  that  she  is  living.  The  executor«of  the 
will  of  1S13  are  sjiid  to  have  been  Belkchasse 
and  Pigot,  the  latter  one  of  the  judges  of  the 
Court  of  Probate.  The  commission  is  two  and 
a  half  per  cent,  for  executors.  Did  not  Pigot 
know  how  to  g<  t  tlir  will,  if  there  was  one? 
(New  Civil  Code.  2Stti»  to  2870;  Old  Civil  Code, 
p.  248.  art.  179.) 

There  is  a  multifariousness  as  to  things. 

The  bill  embraces  twenty-six  pieces  of  land, 
and  it  is  not  said  who  owns  all  these.  And  so 
of  the  slaves;  ninety  three  are  allotted  amongst 
different  owners,  whilst  one  htmdred  and  thirty- 
three  are  not  accounted  for.  An  interest  in  the 
mere  question  is  not  sufhcicnt  to  authorize  all 
these  persons  to  be  joined  in  one  bill;  they  must 
all  have  an  interest  in  the  subject  matter.  Per- 
sons are  also  made  parties  who  are  said  to  be  in 
the  occupancy  of  a  square  of  ground.  What 
interest  have  they,  \f  thcr  are  mere  occupants? 
If  their  testimony  would  be  .idmi^^sible  as  im* 
partial  persons,  they  ought  not  to  bo  parties. 

An  insuperable  difflctilty  will  be  found  if  any 
of  these  sales  of  real  estate  h;ive  been  made 
under  a  warranty.  By  the  Louisiana  law.  in 
such  a  case,  the  warrantor  may  be  sumnunied 
in  at  once  to  defend  the  title;  and  if  helSDOt, 
the  warrantee  loses  his  remedy  againat  Um. 
But  under  the  preeent  process,  this  cannot  be 
done,  and  the  benefit  or  our  wive  law  is  lost. 
Our  system  has  been  called  a  moucrel  system, 
but  it  is  ffood  enough  for  ns.  It  docs  not  fol* 
low  that  laws  are  unju';!  Iiecause  they  emanate 
from  a  despotic  government.  The  Napoleon 
Code  was  not  destroyed  by  the  Bourbons.  The 
practice  in  Louisiana  is  a  complete  equity ;  either 
party  may  arrive  at  the  knowledge  of  facts  in 
the  possession  of  the  other  with  more  simplicity 
than  the  English  chancer}'  process.  The  Dis- 
trict Attorney  of  the  United  States  has  preferred 
resting  to  the  State  tribunals  in  a  controversy 
between  the  government  and  Hank  of  the 
United  States,  rather  than  go  into  the  federal 
court.  To  a  ca.se  like  the  present,  our  ^ateni 
is  {H'culiarly  applicable.  But  in  the  proposed 
mode,  you  are  aeciding  here  the  interesis  of  a 
vast  number  of  persons  not  seen  at  all. 

*The  position  that  a  State  cannot  en-  [*«:i8 
large  or  restrain  the  equity  power  of  the  Cir- 
cuit Court  of  the  United  Slates,  is  laid  down 
too  broadly.  The  Parliament  of  Eniyland  might 
have  placed  the  probate  and  jurisdiction  over 
wills  of  real  and  personal  estate  ex(  lusively  in 
the  ecclesiastical  courts;  and  if  so,  why  cannot 
Louisiana  do  the  same  thing?  The  sovereignty 
of  a  State  over  its  domestic  policy  is  complete, 
and  esj)ecially  over  its  land  laws.  The  clause 
in  the  Constitution  was  inserted,  undoubtedly, 
for  the  security  of  impartial  justice,  but  justice 
administered  with  uniformity  by  State  and  fed- 
eral tribunals.  Both  were  intended  to  be  guided 
by  the  same  rules.  If  they  adopt  different 
ones,  you  may  obtain  impartiality,-  out  where  is 
the  uniformity? 

There  is  another  case  upon  the  docket  of  this 
court  by  the  complainauts,  in  which  they  have 

f roeecutcd  their  claim  singly  against  Patterson, 
f  they  can  maintain  a  suit  au'^ainst  one  of  these 
numerous  parties  by  himself,  it  shows  that  their 
Interests  mtist  be  distinct. 

It  is  important  to  k<  t  p  in  view  the  distinction 
between  overthrowing  a  proved  will  and  setting 
up  another  <Mie.  The  will  of  1811  is  not  aald  to 
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be  defective  or  irregular,  but  it  Is  the  probate 
wliidi  is  ohjected  to,  and  thai  h  the  judgment 
of  a  court  of  ct»mpetenf  jurisdictiou.  Until  ap- 
peakd  from,  it  is  as  biiKiiDi^  aH  adccree  of  this 
cniirt.  (Ston  s  Efjiiity  Pkadings,  sec.  611;  2 
lioper  on  Legacies,  033.) 

In  8  Merivale.  101,  the  Haftter  of  the  Rolls 
say*.  '*  if  is  jin  question  whrthrr  a  chancery 
court  can  set  up  a  wiil.  "  If  ua  English  court 
can  ovcftbrow  the  ^tum  of  Lonl  Hardwiclie 
100  years  ago.  cannot  the  Leghihiture  of  a  free 
8lat6  do  it? 

Probate  eourtn  have  exclusive  jurisdiction 
over  wills,  and  no  other  court  can  iiilcrfnt'.  by 
the  laws  of  Massachusetts.  (4  .Ma-suu  B  Uep., 
461;  16  Mass.  Hep..  441.) 

The  judgment  of  a  vnuvi  of  nroliatc  U  wood 
unlil  reverse!.  {4  Lu.  Kep.  N.  S.,  413,  414; 
1  La.  H<  p  .  Ji ;  2  La  Rep.,  2S0:  6  La.  Rep.. 
656  ;  3  I>Ji.  Hep..  515).) 

lu  17  La.  Rep.,  14-16,  it  was  held  that 
where  an  action  was  brought  in  the  District 
Court  against  one  in  possession  and  claiming 
under  a  viill.  if  the  will  was  set  up.  it  might  In: 
inquired  into.  But  that  is  not  the  nrescnt  case, 
because  it  is  not  averred  that  Marjr  Clark's 
beini  are  in  posses<tion. 

The  t  laini  to  set  up  the  will  of  1813  is  at- 
tempted to  be  sustained  by  bcinff  made  analo- 
gous to  the  case  of  a  spoliated  will  in  Enffland, 
and  the  case  in  1  Vcs  ,  Jun.,  286,re!iril  on  with 
great  confidence,  but  it  dues  not  apply  to  the 
Circuit  Court  of  the  United  Slates.   There  is 

630*]*no  case  wliitli  1  ir-  heen  t  itcd,  in  wliich 
the  Chancellor  acted  upon  any  other  person 
than  the  wrong-doer  himself.  But  here  Uie  ex- 
ecutors are /'/  ^  ^  officio,  and  third  persons, 
purchasers,  are  parties.  Can  they  be  impris 
oued  for  not  producing  the  will  of  1618?  And  if 
Relf  should  be  imprisoned,  how  ran  tliat  affect 
the  title  of  the  city  of  New  Orleans  to  property 
which  it  has  held  for  twenty-five  years?  It  has 
lit  r  II  Hfiid  that  a  parly  can  be  decreed  to  be  a 
tru&iee  for  the  benetil  of  the  person  really  in- 
terested. But  before  you  can  ao  this,  you  must 
rpp(al  ihe  statute  of' Louisiana,  aliolishing  all 
trubU.  They  were  aholished  by  the  Code  of 
1808.  and  ag<iin  by  the  Code  of  1025.  (Civil 
Code  (new)  150G.  l.-,-)?.) 

Can  this  court  fa.'^ieii  upon  the  (K'ople  of  Loui- 
siana all  the  d(x;triue  of  uses  and  trusts,  against 
their  positive  law?  Suppose  the  puielifiscr?  are 
decreed  to  stand  seized  to  the  use  of  the  com- 
plainant: you  will  have  created  fifty  or  sixty 
trusts.  And  when  one  of  tliese  trustees  dies, 
or  umiiesa  (xtew  honor um,  what  will  be  done? 
Will  you  sell  an  estate,  the  title  to  wliioh  is  in 
one  person  and  the  use  in  another?  But  the 
law  of  Louisiana  ptvsilivcly  prohibits  this. 

A  power  to  compel  a  man  to  go  before  the 
court  and  resign  his  probate,  is.  in  effK  t  a  n  vo 
cation  of  the  judgment  itself  and  an  overthrow 
of  the  court.  But  the  derision  of  that  eourt 
can  never  be  inquired  into  by  anoilier  tribunal. 
(1  Pickering.  547.)  And  the'  probate  courts  of 
Louisiana  have  as  exclusive  a  jurisdiction  as 
those  of  Massachusetts.  The  English  cases  arc 
not  applicable.  Porter,  Al.  Uep.,  52,  58;  4 
Missouri  Rep.,  210.) 

U  is  said  by  (he  other  side  that  the  probate 
courts  of  Louisiana  are  difl^crt'nt  from  other 
orphans'  courts.  It  i^  not  so;  but  suppose  it 
was.  How  can  a  citiifien  of  another  Stale  claim 
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more  rights  than  a  cithEen  of  Ihe  State  itself* 

I  The  Con'^lif ution  requires  all  tolx>  placef!  upoc 
an  equal  footing,  but  nothing  more.    In  fact, 

\  Tha  Louisiana  courts  of  probate  have  more 
poM'er  than  similar  courts  in  M  i^<;if  lnjsef  s. 
For  these  proposiJions.  .M-e  ("ode  ot  Pruciice, 
324;  1  Story's  Rep.,  5.VJ;  2  Han  Gtll.  51;  4 
Bibb.  5.'>3;*3  Mi><souri  Kep.,  365;  4  Missouri 
Rep..  210;  Civil  Code  (new),  art.  21 ;  Civil  (VhIc 
(old),  art.  246;  Code  of  Practice,  art.  130.  9.'i6; 
8  U.  Rep..  N  S  .  520;  5  La.  Rep.,  2»3;  11 
La.  Rep..  593,  150. 

No  court  can  now  set  up  the  will  of  1813.  be- 
cause if  it  were  presented  to  the  Probate  Court 
ill  llie  nhape  in  which  it  is  alletreil  to  have  ex- 
isted, lhal  court  could  not  n  (•«  ivt  it  for  want  nl 
a  date.  Civil  Code  (art.  i:)t;7  to  1.581):  l.>-* 
describes  what  wills  ure  good,  *1.581  [*640 
Ireatsof  an  olographic  will,  i'.  e.,  writieli.  dated, 
and  signed,  by  the  testator,  and  the  next  arii 
cle  savs,  unless  tlu'se  formalities  are  observev! 
the  will  is  null  and  void. 
Civil  Code  (old.  art.  160)  contains  the  sam< 

j  provisions.    The  date  here  is  important,  for  il 

I  a  will  was  written  at  all.  it  might  have  beeobe 
fore  1811,  and  therefore  revoked  by  it. 

^^r.  Justify  McLeak  delivered  the  opiuioc 

of  Ihe  court: 
This  caae  is  lirought  before  the  court  frcHii 

the  Kastern  District  of  Louisiana,  by  a  divisioc 
of  the  judges  on  certain  points,  wtuch  are  oer 
I  tified  under  the  act  of  Congresw. 

The  complainants  in  their  Tilll  state  lhal 
Daniel  Clark,  lute  of  the  city  of  New  Orleans, 
in  the  Btale  of  Louisiana,  in  the  year  1819  died 
seized  in  fee  simple,  or  otlierwisc  well  enTitU< 
to,  and  lawfully  |K)sses$ed  o/.  in  the  district 
aforeaaid,  a  large  estate,  real  and  persooal.  con 
8i  tii  j  of  plantations,  slaves,  debts  il  :.  .!  <! 
otlier  property,  all  of  which  is  described  in  tlM 
bill. 

That  the  said  ]\Tyra  was  the  only  le^tim.'iii 
child  of  llie  said  Clurlc.  That  alioul  ihe  mouUi 
of  July.  1813.  he  made  his  last  will  and  te<la- 
ment.  aeeordini:  to  law,  and  in  winch  lie  de- 
vised to  hi.s  daiiLrhler  Myra  all  hij*  e&iate,  itai 
and  personal,  except  certain  bequests  named 
Col.  Joseph  D(  ville,  Degontine  Bellach&%H-, 
James  Pilot,  and  Chevalier  Dusuau  de  la  Croi} 
were  appointed  executors  of  the  will,  and  liu 
said  Chevalier  de  la  Croix  was  also  app^  'lntt  d 
tutor  to  the  said  Myra,  who  was  then  about 
seven  year«  of  age.  In  a  few  daya  after  makinf 
the  will  the  said  Clark  dii  d. 

From  her  birih,  the  snid  Myra  wa.s  placed, 
by  her  father,  in  the  family  of  Satnuel  R 
Davis,  who  al  the  time  rcsi<led  in  New  Orlenns, 
but  in  1812  removed  to  Plnladelphia.  where 
the  said  Myra  resided  until  her  first  tnarria^, 
belnii  iirnorant  of  her  risrhtsand  her  part  ntj^L"^ 

In  the  veur  Ibll.  beiug  almul  to  make  a  jour- 
ney to  Philadelphia,  and  fearing  some  eml)jtr< 
rassments  from  a  partnership  transaction,  the 
said  Clark  conveyed  property  to  the  said  Siim 
uel  B  Davis  and  others,  to  the  amount  of  s?  v- 
eral  hundred  thousand  dollars,  to  be  held  to 
trust  for  the  use  of  the  said  Myra.  And  alxmt 
the  same  time  he  made  a  w  ill  devising  to  hii 
mother,  then  residing  out  of  Louisiana,  hin 
properly,  and  «p|x»mled  Richard  Relf  and 
Beverley  (  hew,  two  of  the  defendants  hi^  e  v  > 
utors.    Xhat  afterwards,  on  his  n  ium  f  <  o 
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Phibdrlphia,  tie  received  bock  a  portion  of  the 

property  conveyed  in  trust  as  aforesaid;  and 
bv  the    ill  of  1*81  o  revoked  thai  of  iMl  1. 

*Tli«'  liill  ( liari:t;.s  tlmt  immediately 
up>iu  the  df'.-ith  of  Uie  said  Chirk,  the  will  of 
came  inlo  the  posscssiou  of  the  .said  Keif, 
who  fraudulently  coiiceuh'd.  8uppresfied,  oi  dc- 
«*trDyed  the  «amf',  and  did  siih'^finit"  in  it.s  place 
liie  revoke«l  will  of  l-^ll;  that  the  will  of  181« 
vvii'?  never  afterwards  seen  exoepl  by  the  aaid 
iJelf  and  ("hew.  and  their  confedc'ratce. 

lli*  luither  char<it  (l  thai  the  said  Helf  frami- 
alently  ^^:t  up  the  revoked  will  of  1811,  and 
obtained  probate  of  the  same;  that  he,  with 
the  said  Cliew.  Ix'inj;  sworn  as  executors, 
fraudulently  look  ix>s>cssion  of  the  real  and 
personal  estate  of  the  deceased,  and  also  his 
title  papers  and  books.  That  they  appropri 
aled  lo  their  own  use  large  sums  of  money  and 
a  large  amount  of  property  of  the  estate,  and 
in  combinaiioD  with  the  defendants  named. 
Alio  "had  some  knowledge,  notice.  Informa- 
tion, Itelief  or  suspicion,  or  reason  for  belief  or 
auspicion,  and  did  believe,"  so  that  the  said 
Rclf  and  Chew  had  a«  ted  fraudulently  in  set- 
ting up  aod  proving  the  will  of  1811.  And 
the  complainants  prav  that  effect  may  be  given 
to  the  will  of  1813,  and  that  the  will  of  1811 
may  be  rcToked ;  aod  ihitt  the  defeodaots  may 
be  decreed  to  deliver  up  pofise^sion  of  theTands 
purchaiJ-<l  as  afores;iid,  and  ait  oniit  for  the 
rents,  and  that  the  executors  may  be  de- 
creed to  account.  The  complainants  also  rep- 
lestnt  that  the  said  Myra  is  the  only  heir-al- 
law  of  the  said  Clark;  aud  that  his  property 
descended  to  her.  Ac.  In  addition  to  the  s[ie 
rial  relief  a>«ke{l.  the  <  omjilainants  pray  for 

such  other  aud  further  relief  w  the  premises 
as  the  nature  of  the  case  may  require  " 

To  Thf  l)ill,  several  of  the  defendants  tiled  a 
nttcial  demurrer.  On  the  arLMmienl  of  the 
oemurrer,  the  opinions  of  the  judges  were  op- 
posed on  thr  followiutr  points: 

1.  Is  the  bill  multifarious?  And  have  the 
complainants  a  right  lo  sue  the  defendants 
JoiBlIy  in  this  case? 

S.  Can  the  court  entertain  jurisdiction  of 
lUacaite,  without  prolmte  of  the  will  set  up  by 
the  cofuplain  ints,  and  which  they  chaige  to 
iinvt-         de.-iroycd  or  suppressed? 

a.  H  i-  the  court  jurisdiction  of  this  case,  or 
<im*3  it  Ih  huiir  exclusively  to  a  court  of  law? 
The  denmrrer  is  not  before  the  court,  but  the 
pf>ints  certified.  In  considering  these  points, 
«il  the  facts  stated  in  the  bill  are  admitted. 

Whether  the  bill  be  multifarious  or  not  is  the 
firit  inquiry. 

The  complainants  have  made  defendants, 
the  exc' uiors  nam(;d  in  the  will  of  1811,  and 
All  w  ho  have  come  lo  the  posaetdoo  of  proporty 
6412*]  'n  al  at:d  pcr'sonal.  bv  purchase  or 
othcrwivc.  which  iKlouged  lo  lianiel  Clark  at 
Ihe  time  of  hla  death.  That  a  bill  which  is 
multifarious  may  \yo  demurred  to  for  that 
rrauM.-  U  a  geiitrul  principle;  but  what  shall 
cocutitute  rouUifMfousncss  is  a  matter  about 
which  tfiere  is  a  great  diversiiy  of  opinion.  In 
i,'enerttl  lerms  a  bill  is  said  to  Ix*  muUi.'arious, 
which  seeks  to  euforceafEidnHt  diirerent  imlivid- 
a«l«.  demands  which  arc  wholly  disconnected. 
laUlustruiion  of  this,  it  is  said,  if  an  estate  be 
gfHd  in  k)ts  to  different  persons,  the  purchasers 
•mid  not  Join  in  exhibiting  one  bill  against 


(he  vendor  for  a  specific  performance.  Nor 
could  the  vendor  file  a  bill  for  a  specific  per- 
formance a^'ainst  all  the  purchasers.  The  con- 
tracts of  purchase  being  distinct,  in  no  way 
connected  with  each  other,  n  bill  for  n  specific 
execution,  whether  tiled  by  the  vendor  or  vend- 
ees, must  be  limited  to  one  contract.  It  has 
been  decided  that  an  author  cannot  file  a  joint 

;  bill  against  sevemi  booksellers  for  selling  the 
same  spurious  edition  of  his  work,  as  there  is 

'no  privifv  between  them.  But  it  has  been 
ruled  lluil  a  bill  may  l>e  sustained  by  the  owner 

I  of  a  sole  fishery  against  several  persons  who 
claimed  under  distinct  rights.    TTie  only  dif- 

1  ference  between  these  cases  would  seem  to  be, 
that  the  ri;,djt  of  fishery  was  necessarily  more 
limited  than  that  of  authorship.  And  how  this 
should  cause  any  ditTerence  of  principle  be- 
tween the  c!i«es  is  not  easily  i»erceived. 

It  is  well  remarked  by  Lord  Cottcnham,  in 
Campbell  v.  Maehty  (7  Simon,  564),  and  in  1 
Mylue  Craig,  60;{,  "to  lay  down  any  rule, 
applicable  universally,  or  to  say  what  consti- 
tutes multifariousness,  n»  an  abstract  propoel- 
lion,  is,  upon  the  authorities,  utterly  impossi 
ble. "  Every  case  must  be  governed  by  its  own 
circumstances;  and  as  these  are  as  dtversifled 
jis  the  names  of  the  parties,  the  court  must 
exercise  a  sound  discretion  on  the  subject. 
Whilst  pfuliei  should  not  be  subjected  to  ex- 
pense and  inconvenience,  in  litigating  matters 
in  which  they  Iiave  no  interest,  multiplicity  of 
suits  should  be  avoide<l.  by  uniting  in  one  Wll 
all  who  have  an  interest  in  the  principal  mat- 
ter in  controversy,  though  the  interests  may 
have  arisen  under  distinct  contracts. 

In  a  course  of  rca.<oning  in  the  above  cited 
case.  Lord  Cottenham  ol^rvus:  "If,  for  in- 
stance, a  father  executed  three  deeds,  all  vest- 
ing property  in  the  same  trustees,  and  upon 
similar  trusts,  for  the  beuetit  of  his  children, 
although  the  instnimeuts  and  the  parties  ben- 
eficially interested  under  all  of  them  were  the 
same,  it  would  be  necessary  lo  have  as  man* 
suits  as  there  were  instniments.  That  is  a 
proposition  says)  to  which  I  do  not  r*043 
assent.  It  wouldi  indeed,  be  extremely  mis- 
chievous, if  such  a  rule  were  established  in 
point  of  law.  No  possible  advantatre  co\dd  be 
sained  by  it;  and  it  would  lead  to  a  multipli- 
cation of^^  suits.  In  cases  where  It  could  answer 
no  purpose  to  have  the  subject  matter  of  con- 
tt'ist  split  up  into  a  variety  oi  separate  bills." 
The  same  doctrine  is  found  in  Story's  Equity 
Pleadings,  sec.  534;  AtUrrnty  Gennnl  v.  Cra- 
dork  (3  Mylne  »k  Craig,  85);  7  Sim.  Hep.,  241, 
254. 

In  the  above  case  against  Cradock,  the  Chan- 
cellor says:  "The  object  of  the  rule  against 
multifariousness  is  to  protect  a  defendant  from 
unnecessary  expense;  biit  it  would  be  a  great 
(lerversion  of  that  rule,  if  it  were  to  impose 
upon  the  plaintiffs,  and  all  the  other  defend- 
ants, two  suits  insteati  of  one." 

The  bill  prays  that  the  defendants,  Keif  aud 
Chew,  may  be  decreed  to  account  formoQ^jn, 
«&c.,  which  cnme  info  their  hands,  as  execu- 
tors, undttr  the  will  of  ItiU  ;  and  that  the  other 
defendants,  who  purchased  from  them  real  and 
personal  property,  may  In*  compelled  to  sur- 
render the  same,  aud  account,  tScc,  on  llie 
ground  that  they  had  notice  of  tlie  fraud  of  the 
executors. 
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The  right  of  the  coroplaioant  (Myra)  must 
be  8ii9tiUiied  aoder  the  will  of  1813,  or  as  heir- 
aMaw  of  nniiiH  Clnrk.  The  dpfendant?  claim 
mediately  <>r  iinrnc'Iirittly  under  the  will  <<f 
1811.  although  their  purchases  were  made  at 
differml  time*  and  for  di^inct  paireln  of  Ibe 
property  Tlu  y  have  a  common  source  of 
title,  but  QO  common  interest  in  their  purchaaea. 
And  the  quention  ariM**  on  thiit  atate  of  fticts, 
wlicfhf  r  ilu-ri'  i'-  n)i>j"tni!<-r  or  rniil!ifariou>-n<'>'^ 
lu  the  bill,  which  makes  the  defendaota  par- 
ties. 

On  fhe  part  of  the  n.raplainants  tIk  rr-  1'^  n>> 
minsjoinder,  whether  the  claim  be  as  deviitce  or 
heir-at-law.  And  tbe  main  enrood  of  the  de- 
fense, ilic  validity  of  Tlic  wiJi  (.f  ISll.  nnd  flir- 
proceedings  under  it,  h  common  to  all  the  de 
fendanta.  Their  Intereata  maj  be  of  greater 
or  less  exft  nt,  but  rhrtt  roiistiTutcf  a  difn-n m  r 
in  degree  only,  and  not  in  principle.  There 
can  be  no  doubt  that  a  bill  mlfrht  have  been 
filed  agnins^  c.nrh  of  tin-  di-fcndanls.  T>iit  llic 
question  is  whether  they  may  not  all  be  in- 
cluded in  (he  Hame  hill. 

The  facts  of  the  purchase.  Including  notice, 
may  be  peculiar  to  each  defendant;  but  thcfK* 
maybe  aaocrtained  without  inconvenience  or 
expensf  to  rn  defendants.  In  every  fart  which 
goes  lo  impair  or  c«(tablii<h  the  authority  of  the 
executors,  all  tbe  defendants  are  alike  intero^t- 
ed.  In  it**  prevent  form  the  TiiTl  avoids  multi 
644*1  plicity  of  Ruitu,  *withoul  subjecting 
the  defendants  to  inconvenience  or  unreaaon 
able  exiK*nse  Tlicre  arc.  however,  two  excep 
tiuns  to  thi«  remark,  one  of  whicli  relutiw  to 
GaroUne  Barnes  and  her  husband.  She  is 
representecl  lo  be  a  devisee  in  tlie  will  1813. 
and,  conMet|Ucntly,  can  have  no  common  inter- 
est under  the  will  of  1811.  The  other  excep- 
tion is.  the  prayer  of  the  bill  that  thcexeentors 
may  account.  In  the  rendition  of  this  account 
the  other  defendant§  have  no  interest,  and  Sttcb 
a  matter,  therefore,  ought  not  to  be  connected 
with  the  general  object*  of  the  bill.  The  bill 
in  these  respectw  may  Ik*  amended,  in  the 
Circuit  Court,  as  tc  avoid  both  the  exceptions. 

We  come  now  to  inc^uire  "  whether  the  court 
can  entertain  jurisdiction  of  this  ca.se,  without 
probate  of  the  will  .«»et  up  by  the  complainants, 
and  which  they  charge  to  have  been  destroyed 
or  suppressed". 

Tbe  bill  charges  that  the  will  of  1818  was 
frandulently  suppremed  or  destroyed  by  Relf. 
and  thiit  he  fraiKUilenlly  procured  the  will  of 
1811,  in  which  be  and  Chew  were  named  as 
executors,  to  be  proved. 

It  is  contendeil  that  the  Court  nf  Piobnte  in 
Louisiana  has  exclusive  jurisdiction  of  Uie  pro- 
bate of  wills,  and  that  a  court  of  chancery  can 
exercise  no  jurisdiction  in  stich  a  ease 

In  the  Code  of  Practic  t  (art.  924)  it  is  de- 
clared, that  **conrtB  of  probate  have  the  ex« 

dtialve  power 

1.  **  To  open  and  receive  the  proof  of  laat 
wills  and  testaments,  and  to  order  the  execu- 
tion nml  rernrdinc  them."  There  are  fliirteen 
other  specifications  which  need  not  be  named. 
By  art.  02S,  it  is  declared  that  "  the  courts  of 
prnlmfo?  shall  liave  no  jurisdiction  exrejit  in 
the  (  Hst's  enumeruU'd  in  the  preceding  article, 
or  in  those  which  shall  be  mentioned  in  the  n- 
mniniiii::  pnrt  of  this  ijil  " 

In  regard  "to  tlic  o{)euing  and  proving  of 
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wills."  after  providing  where  application  for 

f)robate  ^all  be  made,  and  tbe  mode,  the  foi- 
owfng  article*  are  adopted : 

Art.  934.  ••  If  the  w  ill  Im'  contained  in  a  sealed 
packet,  tbe  judge  aball  order  tbe  opening  of  it 
at  the  time  appointed  fay  him.  an^  shall  then 

proceed  f'>  t^le  prr>of  of  the  will." 

Art.  836.  "If  tbe  petitioner  allege*  onder 
oath  in  his  petition  that  he  is  fnforawd  tint 

the  will  of  the  deceased,  the  ofK  ninu'  of  which 
and  its  proof  and  execution  are  pray< d  for,  is 
depf»sitwl  in  the  hands  of  a  notary  or  imy  other 
]>erson,  the  judjrc  !  il  ;-**(ie  an  onti  r  to  i^tch 
notary  or  other  peram,  directing  hiro  to  pro- 
duce the  will  or  the  padtet  containing  ft.  at  a 
certain  time  to  be  mentioned,  that  it  msv  be 
*open<*d  and  proved,  or  that  tbe  ex-  1*645 
ecntion  of  it  may  be  ordered/* 

A  rt  iW7.  u  the  notary  or  other  indtviflual 
to  whom  the  ^id  order  is  directed,  refuses  to 
obey  it.  the  iudge  shall  Issiie  an  order  toamst 
lilni.  and  if  he  dtK-??  not  addnce  rood  reastms 
for  not  producing  the  will,  shall  commit  biro 
to  prison  until  he  produoea  U;  and  he  ahaU  be 
answerable  In  damages  to  such  persons  as  nay 
suffer  from  his  refusal." 

From  the  above  provisions  it  Is  clear  that,  la 
LouismnK  tlu  f'ourl  of  Probates  ha*  exclusiTe 
jurisdiction  in  the  nroof  of  wills;  and  that  its 
jurisdiction  is  not  limited.Iikellie  clt  siastica! 
Court  in  England,  to  w  ills  which  di-jKiv'  of 
personal  property.  Has  a  court  of  equity  pow- 
er  to  set  Up  a  Spoliated  will,  and  carry  it  inCo 
effect? 

Formerly  it  was  a  point  on  which  doubts 
were  entertained,  whether  courts  of  equity 
c-ould  not  relicvp  against  a  will  fratjfltilenily 
obtain«'d.  And  there  are  l  a&es  w  hen- t  hancm 
hns  excr(  ised  such  a  jurisdiction,  {.\fnnndjfy. 
Maundy,  1  Chan.  Uep.,  66;  HW/y  v.  Thornagh. 
rVec.  Chan..  12S;  Gou  v.  Tracy,  1  P.  Will 
lams.  287:  2  Vernon.  700.)  In  other  ca«-5. 
such  a  jurisdiction  has  been  di«^clainicd.  though 
the  fraud  was  fully  eptablished,  a^  in  Rohrfit 
v.  Wynne  {}  Chan.'Rwp.,  125):  Areher\.  Mom 
(2  Vernon,  8).  In  another  class  of  cases  tbe 
fraudulent  actor  has  been  held  a  trustee  forth* 

5>arty  injured  (IJerbert  v.  Ixiw/un,  1  (  iKti. 
^ep..  18;  Thynn  v.  Thynn,  1  Vernon,  886. 
DerenM  v.  liaine*,  Prec.  Chan..  8:  Bantalf 
V.  PfttreU,  1  Ve8.,287.)  These  caws prewnt  no 
veTY  satisfactory  result  aa  to  the qucstiwi  under 
consideration.  But  since  the  dcchion  of  Km- 
rifk  V.  Branxf>y  (8  Brown's  P  C..  858),  and 
Webb  V.  Ctntrtkn  (3  Atkyns.  424).  it  seem*  to 
be  oonatdered  as  settled,  in  England,  that  equit\- 
will  not  set  H'.ide  a  will  for  fraud  and  iini>osi 
tion.  The  reason  assigned  ia.  where  persoasl 
ealate  is  disposed  of  by  a  fraudulent  will,  refief 
may  be  had  in  the  Ec(  iesiastical  Court;  and  si 
law,  on  a  devise  of  real  properly.  (Bennttt  v. 
Vade,  t  Atkyns,  894;  It  Atkyns,  17:  Qins^ 
ITorns,  ft  Sim.,  68B:  tftmat     <Xm«s,  8  Her., 

ni.) 

In  the  fast  case  the  ^faster  of  the  Rolls  say». 

"  it  is  iniji  ssible  that,  at  this  time  of  day.  it 
can  be  made  a  serious  •question,  whether  it  be 
in  this  court  that  the  Tilldity  of  a  will,  rtther 

of  n  a!  if  pr  rnTi  il  estate,  Is  to  h<' dctermint«fl  " 
111  ca.se«  of  fraud,  ei^uiiy  has  a  concurreoi 
jurisdiction  with  a  court  of  law.  but  in  ttKard 
to  ft  will  char<re<1  to  have  fvtn  obtainc^l 
tbrougb  fraud,  this  rule  does  not  hold.  Umay 
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646*]  be  difficult  to  assij^n  any  very  *sati8 
fjittory  a-aiion  for  this  exceplion.    i'hat  ex- 
cluiive  jurisdiction  over  the  probate  of  wills  is 
rested  in  another  tribunal,  b  the  only  one  thai 
an  be  given. 

By  art.  1637  of  the  Civil  Code,  it  ia  declared 
Ui&t  "  DO  testament  can  have  effect  unless  it 
hu  been  presented  to  the  judge."  &c.  And  in 
Clappier  et  al.  v.  B*inkA  (11  La.  Rep.,  593). 
it b  held,  that  a  will  alleged  to  be  lost  or  de- 
rtrovcd  and  which  has  never  been  proved,  can- 
not^ set  up  08  evidence  of  title,  in  an  action 
of  revendicaiion. 

In  Anntlrong  v.  Admini»trator»  of  Ko^iutko 
(13  Wheat..  109)  this  court  held,  that  an  action 
for  a  legacy  could  not  be  sustained  under  a 
will  which  had  not  lieen  proved  in  this  country 
before  a  court  of  probate,  though  it  may  have 
been  effective,  as  a  will,  in  the  loreign  country 
where  it  was  made. 

lo  farwr  v.  Tarver  et  al.  (9  Peters,  180).  one 
of  the  objects  of  the  bill  being  to  set  aside  the 
probate  of  a  will,  the  court  said,  "  the  bill  cau- 
oot  be  Austaineii  for  the  purpose  of  avoiding 
Uie  probate.  That  should  have  been  done,  if 
it  iJI.  by  an  appeal,  from  the  Court  of  Pro- 
Jul*,  according  to  the  provisions  of  the  law  of 
Alabama." 

The  AmericHU  decisions  on  this  subject  have 
foUowed  the  English  authorities.  Ajid  a  de- 
liberate considenition  of  the  question  leads  us 
to  My.  that  both  the  general  and  local  law  re- 
quire  the  will  of  1818  to  be  proved  before  any 
title  can  be  set  up  under  it.  But  this  result 
(kw  Dot  authorize  a  negative  answer  to  the 
neood  point.  We  think,  under  the  circum- 
Mtnces.  that  the  complaimmts  are  entitled  to 
fall  and  explicit  answers  from  the  defendants, 
*ia  regan)  to  the  al>ove  wills.  These  answers 
Wng  obtained  may  be  used  as  evidence  before 
the  Court  of  Probate  to  istablish  the  will  of 
1S13  and  n;voke  that  of  1811. 

In  order  that  the  romplainanls  may  have  the 
BicaDb  of  making,  if  they  shall  .see  tit,  a  formal 
tDpIicaiion  to  the  Probate  Court,  for  the  proof 
<H  the  last  will  and  the  revocation  of  the  first, 
Living  the  answers  of  the  executors,  jurisdic- 
ii  a  as  to  iliis  uiatter  may  be  sustained.  And. 
i;.  leed.  circum.»tances  may  arise,  on  this  part 
'•^  the  ca-M*.  which  shall  require  a  more  definite 
.V  i  effirienl  action  by  the  Circuit  Court.  For 
li  'ixt  Proliate  Court  sball  refuse  to  take  juris- 
d;LUon,  from  a  defect  of  power  to  bring  the 
fKlies  before  it.  hipse  of  time,  or  on  any  other 
fround.  and  there  shall  be  no  remedy  in  the 
mghtr  courts  of  the  Slate,  it  may  become  the 
duty  of  the  Circuit  Couit.  having  the  parties 
k'fore  it.  to  require  them  to  go  before  the  Court 
uf  Probates,  aud  consent  to  the  proot  of  the 
647^1  will  of  1813  and  the  revocation  *of  that 
o:  Isll.  And  hhould  this  procedure  fail  lo 
procure  the  requisite  action  on  both  wills,  it 
will  be  a  matter  for  grave  consideration, 
wiwlber  the  iuberent  p)werH  of  a  court  of 
ciiaacery  may  not  afford  a  remedy  where  the 
nfiit  b  clear,  by  estublisbing  the  will  of  1818. 
In  the  CMe  of  Barnedy  v.  Poieell  (1  Ves.,  Sen., 
119,  284,  887).  above  cited.  Lord  llardwicke 
decrned,  that  the  defendant  should  eonM>nt,  in 
the  eocleiiaBtical  court,  to  the  revocation  of  the 
^ ill  in  controversy  and  the  grantiag  of  admin 
■<7atiuD.  «kc.  If  the  emerg<  uciu»  of  the  case 
Koll  require  such  a  course  as  above  indicated, 
Uowuu)  2. 


it  will  not  be  without  the  .sanction  of  Louisiana 
law.  The  twenty  first  article  of  the  Civil  Code 
declares  that.  "  in  civil  matters,  where  thrre  is 
no  express  law,  the  judge  is  bound  to  proceed 
and  decide  acconling  to  equity.  To  decide 
e<iuitably,  an  appeal  is  to  be  made  to  natural 
law  and  reason,  or  received  usages  where  posi- 
tive law  is  silent." 

This  view  seemed  to  Ik;  necessiiry  to  show  on 
what  ground  and  for  what  purpose  jurindielion 
may  be  exerci>ed  in  reference  to  the  will  of 
1813,  though  it  has  not  been  admitted  to  pro- 
bate. 

The  third  point  is,  "  hiis  the  court  jurisdic- 
tion in  this  case,  or  does  it  Ixjlong  exclusively 
lo  a  court  of  lawV  " 

Much  that  has  been  said  in  relation  to  juris- 
diction on  the  second  point,  equally  applies  to 
this  one.  Indeed,  Ihey  might  have  been  con- 
siderwl  under  the  same  general  head. 

The  bill  is  inartificially  drawn,  and,  to  reach 
its  main  objects,  may  rctjuire  amendment  in 
the  Circuit  Court.  It  presents  the  right  of  the 
complainants  in  two  aspects: 

1.  Under  the  will  of  1813. 

2.  As  heir  at  law  of  the  deceased. 

The  first  has  Inen  examined,  and  we  will  now 
consider  the  second. 

In  prosecuting  their  rights  as  heirs  at  law  by 
the  complainants,  no  probate  of  the  will  of  1813 
will  be  required  The  com|)lainants  must  rest 
upon  their  heirship  of  the  siaid  Myra.  the  fraud 
chargetl  against  the  executors,  in  si'tting  up  and 
proving  the  will  of  1811,  and  notice  of  such 
fraud  by  Unj  purchasers.  In  this  form  of  pro- 
cedure, the  will  of  1811  is  brought  l)efore  the 
court  collaterally.  It  is  nolan  action  of  nullity, 
but  a  proceeding  which  may  enable  the  court 
to  give  the  proper  relief  without  decreeing  the 
revocation  of  he  will.  Such  a  proceeding  at 
law  in  regard  to  the  real  estate  is  one  of  ordina- 
ry occurrence  in  England.  And  it  is  u|xin  the 
ground  that  8U<  h  a  remedy  is  plain  and  ad- 
equate, that  equity  will  not  give  relief.  There 
can  be  no  doubt,  as  between  the  heir  at  law  and 
devi.see.  in  ordinary  *cases,  the  proiwr  [*048 
remedy  is  to  be  found  in  a  cotirt  of  law.  With- 
out enlarging  on  this  point,  at  present,  we  will 
refer  to  the  doctrine  on  this  subject  asestabli.sh- 
ed  by  the  Louisiana  courts.  The  case  of  O'Don- 
ngan  v.  Knox  (11  La.  Hep..  384)  was  "an 
heir-at-law  claiming  a  share  of  the  succession 
of  her  deceased  sister,  who  was  the  wife  of  the 
defendant,  who  holds  possession  of  it  under  a 
will,  as  instituted  heir  and  uuiversjil  legatee." 
The  defendant  pleaded  to  the  jurisdiction  of 
the  District  Court,  on  the  ground  that  the  Court 
(►f  Prub:»tes  for  I  lie  parish  St.  lianilry  had  ex- 
clusive jurisdiction  of  the  matters  and  things  set 
up  in  the  petition." 

The  district  ju«lg<;  held,  "that  as  the  will 
sought  to  l)e  annulled  had  been  admitted  to 
probate,  and  ordered  to  l)e  ex<'cuted.  the  court 
had  no  jurisdiction,  but  that  the  Pnibatt'  Court 
had  exclusive  jurisdiction  of  the  case," 

Aftersiating  the  above  dt?cision  of  the  District 
Court,  the  Su|)ieine  Court  say:  "The  plaintiff 
sets  up  a  claim  under  the  law  of  inheritance  lo 
land.s,  slaves,  and  a  variety  of  movable  proper- 
ty; that  the.sc  are  projHir  subjects  for  the  exer- 
cise of  the  jurisdiction  of  diotrict  courts  cannot 
be  doubted.  But  the  i>etitioner  proceeds  fur 
ther,  and  alleges  the  nullity  of  the  will,  which 
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constitutes  the  very  title  under  which  flic  de- 
fendant holdii  the  properly  in  conlrovensy.  Be- 
fore what  court,  tben,  must  the  Talidity  of  ibiH 
will  hv  u^cdV 

The  court  consider  the  jurisdiction  of  the 
Court  of  Probatea,  and  then  proceed  to  my:  "It 
appears  that  the  jurisdieiion  of  Ihr  CDurts  of 

{>robatc  is  limited  to  claims  against  succes-sinns 
br  money,  and  that  all  claima  for  real  property 
appertain  to  tlie  orrlinnry  trihunril<;,  hikI  arc 
denied  to  ctxirtd  of  prubate.  The  plaint iti  in 
thbcase  was,  tlierefore,  compelled,  in  suing  for 
the  prnprrfy  of  the  sncression,  to  seek  renr<'««8 
in  the  District  Court,  and  wiieilier  ithe  attacked 
the  wfll.  or  the  defendant  Hct  it  up  as  hia  title 
to  the  property,  the  court  Imvini;  eoL-nizanre  nf 
the  subject  niust  of  uccci»i»iiy  cxumuik;  into  il« 
1^1  effect.** 

'*  When  in  an  action  of  rcvendication  a  testa- 
ment with  probate  becomes  a  subject  of  con- 
troversy, It  will  8urely  not  be  contended,"  say 
the  court,  "that  a  court  of  ordinary  jurisdic 
tlon,  having  cognizance  of  the  principal  matter, 
shall  suspend  ttaproceedinga until  anothercourt 
of  limited  powers  shall  pronounce  upon  the 
subject."  "If  the  ordinary  courts  should  cx- 
anuneinto  the  validity  of  testameuts,  drawn  in 
controversy  before  them,  they  will  do  no  more 
than  we  have  often  said  a  court  of  limited  juris- 
diction may  do.  even  in  relation  to  a  question 
it  (M>)i1il  not  directly  entertain."  The  court  cite 
ii^Wl  '  JAicu»  Jlcii'g  \'.  liii  Ej:ecutors(riLei. 
Rep.,  887).  and  say  there  is  no  conflict,  as  in 
deed  there  is  none,  hpiween  that  case  and  the 
one  before  them.  Tlie3  say  that  in  the  ca.se 
before  them  the  functions  of  the  executor  had 
expiretl,  the  proliate  of  the  will  had  taken  effect, 
and  the  devisee  had  entered  into  posse.<*sion  un- 
der it.  The  decision  of  the  District  Court  wivs  re- 
verse<l  on  tiie  ground  that  it  had  juriadiction  of 
the  case. 

The  above  doctrine  is  fully  aftlnuedin  Roh-rt 
V.  AUier'h  Agent  {H  La.  Rep.,  15).  "On 
the  question  of  jurisdiction  arising;  from  the 
.state  of  tlie  cjisc,  we  understiuid."  huv  ilie  court, 
"  the  distinction  repeatedly  made  by  this  court 
to  be,  that  whenerer  the  validity  or  lepility  of 
a  will  is  attacked,  and  put  at  i--sue  fa<  in  tlie 
present  case),  at  the  time  tlmt  an  order  for  its 
cxeculion  Is  applied  for,  or  after  it  has  been 
regularly  j^robnti'd  anil  ordered  to  l>e  executed, 
but  previous  to  the  bcirs  or  legatees  coming 
into  poaaewlon  of  the  estate  under  it,  courts  of 
probiite  alone  have  -in  isdietion  to  d< d  ire  it 
void."  "But  when  an  action  of  revendicalion 
is  instituted  bjan  helr-atlaw.  aj^instthe  testa- 
mentary licir  or  viniversal  legatee  who  luis  been 
put  in  possession  of  the  estate,  and  who  sets  up 
the  will  as  his  title  to  the  property,  district 
court-si  .nre  the  jiroi)er  tribunals  in  which  suits 
must  be  brought.  '  (6  Martin  s  X.  S.,  263;  2 
La.  Rep..  88.) 

The  functions  of  the  executors  under  the  will 
of  1811  have  long  since  terminated,  and  the 
property  of  the  deceased,  both  r^l  and  person- 
al, has  paiised  into  the  hands  uf  purchasers.  If 
the  heir  at- law  and  the  devisee  were  the  only 
litigant  parties,  a  suit  at  common  law  might  ai* 
fonl  an  adequnte  remedy.  But  the  ct>ntroversy 
is  rendered  complicated  bv  the  numerous  par- 
ties and  the  Yaridus cireuu  r  i  i  cs  under  wliicli 
their  purcha^i^s  were  muU«;.  r>esid<s.  many 
facta  essential  to  the  comphunanl  s  rights  are 
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within  the  knowledire  of  the  defendant?,  and 
may  be  proved  only  by  their  answers.  01  tlik 
character  is  the  fraud  charged  agBinst  the  ct 
ecutors  in  proving  the  will  and  rwUu'i  uniltTit, 
and  tlie  notice  of  such  fraud  before  their  pur 
chase,  alleged  against  the  oiher  defendanta 

If  the  fraud  shall  l»"  esiHhIished  '\-Hinst  ti,, 
executors,  and  a  notice  of  the  fraufi  i)y  itie  oih 
er  defendants,  they  must  beoonsidertHi.  tboadi 
the  sales  have  the  forms  of  law,  ns  Itofdin?  tlir 
property  in  trust  for  the  complainants.  Unilti 
these  circumstances  a  suit  at  law  could  not  givp 
adequate  relief.  .\  surrenderor  papr-rs anda r< 
linquishmcnt  of  title  may  ?>eennie  noee^^ry. 
The  powers  of  a  court  of  (  haix  cry,  *iu[*650 
this  view,  ;ire  required  to  do  complete  jnsliicc 
between  the  j^arties. 

This  remedy  under  the  Louisiana  law.  i\n>\ 
■  before  th(<  I.oidsiana  courts,  of  ordinary  juri« 
I  diction,  would  be  undoubted.    Fur.  alihoudj 
!  those  courts  cannot  »nnul  the  prohate  of  a  will, 
when  presented  collaterally,  a.*-  a  muniment  ef 
title,  they  inquire  into  its  validity.  Under  thr 
peculiar  system  of  that  Stale  the  forms  of  pCtt 
I  cedure  being  conformable  to  the  civil  law,  an- 
:  the  same  in  all  cases.    But  the  Circuit  Court  of 
(the  United  States,  excrci.siug  juriMllaiflD  ia 
I  Loui.slana,  as  in  ovory  oilu  r  State,  preserves 
'  distinct  the  common  law  aiul  chancery  power*. 
In  eitljer  the  State  or  federal  court  the  relief  is 
I  the  same;  the  difference  consista  only  in  the 
mode  of  giving  it. 

It  is  insisted  that  trusts  arc  abolished  by  tbe 
Louisiana  code,  and  that,  consequently,  tliai 
great  branch  of  equity  jurisdiction  cannot  be 
exercised  in  that  State. 

Art.  1507  of  the  Civil  Code  declare<4.  "tlut 
substitutions  and  Jidei  mmmtJ^m  are  and  remain 
prohibited."    "Every  dispo.sition  by  wljicli  iht 
donee,  the  heir  or  legatee,  is  charged  to  pre- 
serve for,  or  to  return  a  thing  to  a  thiiti  person, 
is  null,  even  whh  rcgjini  to  the  donee,  the  in- 
i  stitutcd  beir.  or  the  legatee,"  «bc. 
I    This  abolishes  express  trusts,  but  ft  does  not 
reacli  nor  afTeet  that  trust  winch  the  law  implte* 
I  from  the  fraud  of  an  individual  who  has.afcainst 
j  conscience  and  riglit,  po.^.seascd  bim«e1f  of  an- 
other's prope  rty.    In  such  a  <  a-e  the  I."uisiara 
I  law  affords  redress  as  speedily  and  amply  as  the 
I  law  of  any  other  State.  There  is,  therefore,  no 
founilation  for  the  allc'srafi'tn.  that  an  imp!if»I 
tru8t,  which  is  the  creature  of  equity,  ha.<«  bera 
I  abrogated  in  Louisiana.    ITnder  another  nsroe 
it  is  presorvwi  tin  re  in  if^  full  vi*f»r  an(i  elT»<  ;. 
Without  this  principle,  justice  could  not  be  ad- 
ministered. One  man  possea^  hinueif  wir-nf  • 
fully  and  framluleot  or  the  proj^rty  of  arniher; 
I  in  equity,  he  holds  such  property  in  lru.>*t.  for 
!  the  rightful  owner. 

In  answer  to  the  objection,  that  the  validity 
lof  the  will  of  Ibll.  coUateraliy,  am  only  be 
'  tested  by  an  action  at  law  and  on  an  tame  dp- 
rt'mn'f  rff  nojt.  it  may  be  .s.iid.  that  suchaoiwue 
I  ma\'  be  directed  l)y  the  Circuit  Court. 

Complaint  is  made  that  the  fedeml  soreni 
;  ment  has  imposed  a  f'  reign  law  upon  Louisian.i. 
j  There  is  no  ground  for  this  mniplaiui,  Th»- 
courts  of  the  United  States  have  Luvolved  ni> 
,  new  or  foreign  pritu  iple  in  L<)uis;an;i     I?*  <1 
I  cidiug  controversies  in  that  ^Uilv  ihv  Un.id  i.iW 
governs,  the  RJime  as  in  every  other  Slate  lis- 
Sieving  that  *llie  mode  of  pnv'ei din:;  f*<15  I 
I  there  in  the  Stale  courts  wasadequ^ue  U)  all  th« 
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purposes  of  jimtice.  and  knowing  with  what  | 
poriioiicily  even  fornjs  arc  adhiTcd  to.  I  was 
ivorselo  finy  chani^t"  of  thf  i>rju;lice  in  llie  f»'d- ' 
tul  cnurts.    Bui  i  was  ovt'rrwlcd ;  and  1  sec  in 
tbi- ciiinjo  only  a  change  of  mode,  which  pro 
dui'W  uniformity  in  ihc  federal  courts  tliroui^h 
Tjl  th«  Union.    No  rijjlit  is  jeopardttl  by  this. 
13  i  to  «y  the  le:ist,  wronsp  are  as  well  redress-  ] 
and  rijrhLs  as  well  protected,  by  the  forms 
of  diancery  a«  by  the  fo.mi  of  the  civil  law. 

From  the  foregt»ing  considerations,  the  court 
in^wer  ibe  tirst  point  certified  in  the  atllrma  I 
tire,  subject  to  the  amendments  of  the  bill,  as  | 
«iij5B«etI.    And  they  answer  the  second  and  ' 
tliinl  points,  with  the  qualitlciilions  slated,  also 
11  the  affirmative. 

Jjfr.  Ju*tic€  Catron  : 

I  jurree  the  points  certified  must  be  answered 
farorjbly  to  llie  complainanlA:  but  I  do  not  al- 
tipprihcr  agree  with  the  reasoning  that  has  led 
a  majoriiy  of  my  brethren  to  this  conclusion. 

The  answer  to  the  Kjcond  question  controls 
fke  answers  to  the  others;  it  is:  "  Can  the  Cir- 
rait  Court  entertain  jurisdiction  of  this  Civse 
'hout  probate  of  the  will  set  up  by  the  com- 
t^Aioanls,  and  which  they  charge  to  have  been 
■■tfoyed,  or  surpressed?" 
r  The  will  of  1813  cannot  be  set  up  without  a 
'iestruction  of  the  will  of  1811 ;  this  will  has 
htm  duly  proved,  and  stands  as  a  title  to  the 
ncmaion  of  the  estate  of  Daniel  Clark;  nor 
nn  the  Circuit  Court  of  the  United  States  set 
Uitproljate  aside:  this  can  onlv  be  done  by  the 
Prt-btte  Court. 

N  T  can  the  will  of  1818  beset  up  in  chancery 
t>  ua  inconsistent  and  opposing  succession  to 
'  estate,  while  the  will  of  1811  is  standing  in 
1.1  force.  Such  is  the  doctrine  in  the  English 
'  (vjrt  of  Chancery,  as  will  be  seen  by  the  cjises 
'  Arefur  v.  JfMtiir{2  Vern.,  8).  Heafj'  v.  Plume 
P.  Wms..  388).  and  which  are  confirmed  by 
.  case  of  Kenrick  v.  lianmfjt/  in  the  House  of 
Ufds  (7  Bro.  Par.  Cases.  487).   Nor  do  the 
'  •iMful  su^rgestions  of  Lord  Ilardwicke  in 
.riiihy  V.  PuteelH  Ves.,  Sen..  119,  284)  con- 
t  with  the  previoiLsly  K-ttled  dcx'trine.  as  I 
i(l'?r»tand  that  case.     The  argument  that  a 
tnodulent  probate  is  a  fraud  on  the  living.and 
'l>enffore  chancery  can  give  relief  by  setting 
Ruch  probate,  is  a  mistaken  idea  of  the 
iincery  powers.     Surely  the  probate  of  a 
i  jflulent  or  forged  pajHT  is  a  fratid  on  the 
mg  as  much  as  the  suppression  of  the  last 
and  the  causing  to  be  proved  a  revoked 
e:  »till  chancery  has  not  assumed  juris- 
tW2*l  diction  '•to  set  aside  the  probate  of  a 
•ill  alleged  to  have  been  forgc<l  or  to  Ix*  fraudu- 
after  the  testator's  death :  as  will  l)e  seen  by 
llwcMuciUKl;  although  he  who  committed  the 
fnuid,  or  forgery,  procured  the  probate  to  be 
hv\  of  the  paper  in  the  Probate  Court. 

It  by  no  means  follows,  however,  that  the 
«OQrt  below  has  no  juris<liction  of  the  case  made 
the  bill  in  one  of  its  a8|H?cts.    Mrs.  Gaines 
cwoato  be  Ihc  only  child  and  lawful  heir  •£ 
DnU  Clark.    This  we  must  take  to  be  true. 
By  ll»  Ciril  Code  of  1808  (ch.  3.  sec.  1.  art.  19, 
P-  312).  it  is  declared  "that  donations  either 
'«r«tot.  mmortin  eauta,  cannot  e.xci  ed  the 
b  part  of  the  property  of  the  dis{M»si  r.  if  he 
at  his  decease  one  or  more  legitimate 
^^aklfcn  or  descendants,  born  or  to  be  bom." 

BOWABO  t. 


By  the  case  made  in  the  bill,  Mr.  Clark  could 
only  dispo.so  of  one  fifth  part  of  his  property  at 
the  time  of  his  death;  provided  he  had  no 
wife  living;  and  if  she  was  living,  then 
only  of  the  one  fifth  part  of  one  half.  It 
follows,  if  the  will  of  1811  is  permitted  to 
.stand  as  Daniel  Clark's  last  and  only  will, 
that  Mrs.  Gaines  can  com<'  in  as  heir  for  the 
four  fiflhs.  On  this  aspect  of  the  bill  .she  can 
procee*!  to  establish  and  enforce  her  rights  as 
heir,  without  making  probate  of  the  will  of  1813 
— and  the  second  question  must  be  answered 
in  the  attirmative. 

By  the  will  of  1811.  Mary  Clark  is  the  prin- 
cipal devisee.  She  made  her  will  an<l  died; 
by  this  will.  Carolina  Barnes  is  entitled  to  part 
ojf  Daniel  Clark's  estate,  and  ought  to  be  before 
the  court  to  maintain  her  rights.  I.  therefore, 
do  not  concur  that  as  to  her  the  bill  is  multi- 
farious. As  to  the  purchasers  from  the  exetuitors 
I  have  more  difticulty.  I  agree,  where  there  is 
one  common  title  in  the  complainant:  and  this 
could  only  Ik;  the  true  source  of  all  the  titles  in 
all  the  defendants,  and  they  have  not  obtained 
the  first  link  in  the  chain  of  title;  that  then  the 
true  owner  may  sue  them  together  in  chancer^', 
although  the  claim  bv  separate  purchases  from 
a  spurious  source.  Such  is  the  general  rule; 
nor  do  I  think  the  purchasers  from  Chew  and 
Relf  are  exempt  from  its  operation,  on  the 
ground  that  they  have  no  concern  with  the  set- 
tlement of  the  accounts  growing  out  of  the  ad- 
ministration. I  therefore  concur  in  answerinjj 
the  first  questi(m — that  the  bill  is  not  multi- 
farious. 

The  third  question  presents  no  difticulty  as  to 
the  executors;  they  are  proi)erlv  sjied  in' chan- 
cery for  distribution  beyond  doubt:  and  sol 
imagine  are  the  devisees  of  Marv  C'lark ;  they 
bein/;  by  the  will  of  *Mrs  Clark  co-  [*«53 
I  distributees  with  Mrs.  Gaines  under  the  will  of 
1811,  as  to  the  one  fifth  part  of  Daniel  Clark's 
estate. 

The  purchasf-rs  are  charged  with  having  pur- 
chased with  knowledge  of  Mrs.  Gaines'ssuperior 
title;  and  with  having  fraudulently  purchased 
from  the  executors  with  such  kno\vledjj;e;  there 
being  juristliclion  to  grant  relief  agatnst  the 
executors  in  chancery, the  same  court  can  grant 
relief  against  ihe  purcha^^ers,  involved  in  the 
fraud  of  the  executors.  If  they  could  be  com- 
pelled to  account  in  regard  to  the  real  estate 
when  it  remained  in  their  hands;  purchasers 
with  notice  of  Mrs.  Gaines's  rights:  and  who 
purchased  with  the  intention  to  defeat  her 
rights  and  deprive  her  of  them,  can  stand  in  no 
better  situation  than  the  executoi-s,  nnd  must 
account  likewise;  lK>th  \mng  held  in  a  court  of 
equity  equally  as  trustees  for  the  true  owner. 
Therefore,  on  the  face  of  the  bill,  a  court  of 
equity  has  jtirisdiction;  and  a  court  of  law  has 
not  exclusive  jurisdiction,  and  thus  the  third 
I)oint  ought  to  In.'  certified. 

OltOKR. 

Tliis  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circtiit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  on  the  points  and  questions 
which  were  certified  to  this  court  for  its  opin- 
ion agrwably  to  the  act  of  (Congress  in  such 
case  made  and  provide*!,  and  was  argue<l  by 
counsel:  on  consideration  whereof,  it  is  the 
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upinion  of  this  court  thai  the  first  question 
should  be  answered  in  the  afflmitttive,  but  that 

the  bill  fehouUl  \h'  so  iimendcd  in  the  Circuit 
Court  as  to  avoid  both  of  the  cxcepltuos  staled 
in  the  opinion  of  this  <»nrt,and  that  the  second 
and  third  question-*  should  nUo  bo  answered  in 
the  affirmative,  with  the  qualifications  stated 
in  the  opinion  of  this  ooart.  Wherenpon,  It  Is 
now  here  ordere<l  and  adjud<!:ed  that  it  be  so 
certifi^  to  the  judges  of  the  said  Circuit 
Court. 

Cited "Cl  How..  411  :  fl  How.,  .VH  ;  22  How..  4M8 ; 
24  How..  5rt.-i.  .m  5TT;  21  WiUl.,  512;  1  WcmhI.  i  M., 
112 :  2  W.KHl.  &  M.,  34,  231 ;  McAll.,  2.->»< ;  1  Woods,  59, 
J1&.  isaa-m ;  l  Sawy.,  660 ;  6  Sttwy 878 ;  2  Curt.,  204 : 
S  Mory.  W :  S  Woods.  11. 


holden  in  and  for  the  ilostern  District  of  Pean 
sylvania.    It  was  an  ejectment  brou^t  I*; 

Ii)ustace,  a  citizen  of  tlic  State  of  Vir.rir.i.i 
agaiuKt  the  plaintiffs  in  error,  for  two  pieces  oj 
property  in  the  city  of  Philadelphia;  partlctilar 
ly  d(  Honl)ed  in  the  declaration.  One  of  thi'rr; 
fronted  sixty -six  feet,  upon  Chestnut  Sirvc!, 
being  upon  the  west  side  of  SditiylkiU  Serecttj 
Street,  and  the  other  was  on  the  weslprly  Mdl 


WILLIAM  H.  HANSON,  JOSEPH  L.  M08S. 
ISAAC  PHILLIPS,  JOSEPH  M.  MOSS, 
AND  DAVID  SAMUEL,  Pluiniiffa  in  Error, 

V. 

LESSEE  OF  JOHN  H.  EUSTACE 

Evideiif^ — It^fkual  to  produce  bot^  and  paperit 
notice — Kcondary  evidence  of  deed  from 
mmber^firm  lofirmr-prenimifmm, 

A  refusal  to  mroduoe  booka  and  papers  under  a 
notice,  lays  the  loundatlon  for  the  Introduction  of 
seooDoaiT  evidence  of  their  contents,  but  affords 
neitber  presumptive  nor  prima  /aels  evMenee  of 
tbe  fact  sottirbt  to  be  proved  by  them. 
•54*]  *  Where  the  Csot  sought  to  bo  proved  by  the 
produ<rttoa  of  books  and  papers  Is  the  existence  of 
a  deed  frosi  one  of  the  partners  of  a  firm  to  the 
ttrin  itself  SBoottdary  proot  that  an  entry  existed 
on  the  books  Of  a  transfer  of  real  estate  to  the 
tlrm ;  that  anaosoimt  was  open.  In  them,  with  the 
property ;  that  the  money  of  the  firm  was  applied 
to  the  consideration  of  Uie  purchase ;  that  the  per- 
sons who  erected  new  buUdlngs  on  the  property 
were  paid  by  the  notssaad  ishecis  of  the  flrm,whld) 
buiidlnvs  were  afterwards  Tsoted  lo  the  name,  and 
partly  furnished  tbrottgh  the  funds  of  the  partner^ 
ship,  and  that  the  taxes  were  paid  in  the  same  way, 
Is  not  sufficient  fbr  tlM  presumption  of  a  deed  by  a 
jury,  as  a  matter  of  direetloii  froes  tl>e  eourt 

Nor  are  the  Jury  at  libertar.lnnicfa  a  case,  to  con- 
sider a  refusal  to  furnish  books  and  papers  as  one  | 
of  the  reasons  upon  wbloh  to  mrssume  a  deed ;  and 
Instruction  from  the  oourC  wUi^  psrmitB  thsm  to  j 
do  so  is  erroneous. 

THIS  ciise  was  broiiglit  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Slates,  \ 


of  South  Sixth  Slreet,between  Hi^b  and  Ciiest- 
nut  ttreeta,  fronting  twenty-flve  feet  on  Sxth 

Strwt,  nearly  the  wljole  of  the  lot  beinf^  cor- 
ered  with  a  large  hulldiuff.  The  plaintiff  be- 
low (Eustace)  claime<l  title  under  a  sherilT! 
!*ale;  the  defendant  (Hanson)  also  claimed  vi'k 
under  a  public  sale, but  made  under  the  author 
ity  of  the  assijsmee^  of  W.  and  I.  Phillips,  whc 
had  beco!ue  insolvent.  Eustace  allegeti  thatthi 
whole  of  the  prweedings,  both  before  andaflq 
the  insolvency,  were  void  on  account  of  fraud 
and  that,  tliis  iK'inj;  so.then^  wasnothinc  to  im 
pair  his  own  title.  The  lirm  of  U.  and  I.  Phiiiitft. 
which  carried  on  a  very  extensive omnmerda 
l)u^ine^^.s  in  Philadelphia,  was  composed  ori* 
iualiy  of  Robert  Phillips  and  Isaac  Phillipi 
After  th<;  death  of  the  former,  which  occurred 
as  will  Ik;  hereafter  stated,  the  partners  wprt 
Isaac  Phillips  and  Joseph  L.  Mo88.  who  con 
tinned  to  usf  the  same  partnership  name. 

In  April,  18^0,  Lsaac  Phillips  was  regularij 
naturalized  as  a  citizen  of  the  United  State*. 

On  the  9th  of  June.  1833,  Herriue  and  wif, 
conveyed  to  Hol)ert  FlulUps,tn  fee,  the  propertj 
hi  Sixth  Street. 

In  December,  1833,  Rol)ert  Phillips  dir ' 
intestate;  Isaac  being  then  in  Europe.  Johi 
Moss.whose  daughter  Isaac  had  married. entei« 
*d  rarciit  at  the  ollice  of  the  probatt^  of  [*(»5c 
wills,  to  prohibit  anyone  from  talting  out  kt 
ters  of  administration  upon  his  estate. 

On  the  29th  of  August,  183^1.  three  s«'vpn» 

Sersons  coDveved  each  a  lot  upon  Mulberrj 
Ireet,  or'  Area  Street,  being  auled  by  dthe 
name  (the  three  lots  being  adjoining  tri  * : .  ' 
Other,  and  making  in  the  whole  sixty  aix  feci;i 
to  Sarah  Moss  Flullips,  wife  of  Iimc  FblUipt 
sni  jK  t  to  the  payment  of  ft groand rent  thcml 
mentioned. 

In  September,  1884,  Isaac  Phillips  ADtera 

into  a  contract  witli  one  IJnck,  ahouse'Cftlp^ 
ter,  to  build  a  house  for  him  on  the  lot  JiUi 


NoTK.— Kpfckiir*.  At  to  the  effrct  (U*  evidence,  nf  a 
nftual '»/  a  iHirty  (o  fjitiduce  n  jxipf r,  <tr  Uk  dcatnic- 
titiii  hy  a  itartjh 

A  party  Is  not  obllflred  to  produf*'  ovifli-noe  airainst 
him.Helf,  thouifli  such  evidence  is  in  court,  and  he 
hfM>  bad  nuiiet*  to  produce  it.  Law  v.  Welb.  Peake, 
98  Kenyon. 

If  upon  notice  to  produce  books  of  account  they 
HH'  not  lii-iMluced,  this  circumstaoce  affords  no 
legal  trrouml  for  any  Inference  respectingr  tbelr 
contents,  and  merely  entitles  the  opposite  parly  to 

Erove  their  contents  by  parol  evidence.  Cooper  v. 
ibbooo,  8  OampH  8S8.  Olbba.  See  Leeds  v.  Cook,  4 
ERn.,2S6. 

when  a  document  is  called  for,  and  its  production 
declined,  the  party  so  deellninK  to  produce  It  can- 
not afterwards  make  use  of  it  for  any  purpose. 
Collins  V.  (}R8hoo,2  F. ft  F»47 ;  Thompaon  v.  Hodf- 
son,  4  P.  ic  D..  1«:  12  A.  *  B., !»;  t  ILft  Bob.  W; 
4  Jur.,  ISOe. 

When  a  party  refuses  to  produce  a  deed  hi  the 
trial,  and  a  copv  Is  duly  proved,  ho  cannot  after- 
wards exclude  It  by  pidilui  inn  the  orig'inal.  and  re- 
uiring  It  to  l>e  proved.  Etlmonds  v.  Chalils.  H  1). 
L.,  6K1 ;  7  C.  B.  (M.  G.  &  8.),  41.). 
Defendant's  refusal  to  produce  his  books  and  na- 
pecst  raises  a  presumption  that  If  prodnoed,  tn^ 

416 


2' 


would  ^ivo  a  complexion  t4)  the  cum>,  at  lea«t  unfa 
vornl»le,  if  ntit  directly  adverw,  to  the  interest  •< 
the  party,  f'lifton  v.  V.  S.,  *  How..  V.  S.,  2-1^,  2r 
The  Lumlnarv.  S  Wheat,,  407;  Chaffee  V. 
Wall..  545;  lias.  v.  Steele.  3  Wash.  a€X,«t:  CbIM 
States  v.  (iilbcrt.  2  Sunia.,  19.  78. 

The  presumption  of  lnn(»ecnee  may  t»e  ovrr 
tbn>wn.  and  a  prt-sumption  of  sriillt  tie  raised,  b< 
the  misconduct  of  the  party  in  suppreskMOK  or  dr 
stro  vine  evidence,  whiuh  he  ouaht  to  prodwo^si 
to  w  hioh  the  other  party  is  enttuied. 
sec.  37. 

Whatever  rule  may  l>e  laid  down  by  thei  

this  subject,  it  would  not  be  possible  in  many  < 
to  prevent  a  Jury  from  being  influenced  by  such  I 
Ruppn>s«ion  of  evidence;  and  in  jjome  caws  tin 
Jury  iniRht  very  reasonably  be  intluenoed  by  it 
Bate  v.  KInsey.  1  Cr.  .M.  &  H..  41;  Koe  v.  Harvey.  i 
Burr.,  2484 ;  £  Phill.  Ev.,  3d.  Am.  Ed.,  S25. 

The  refusal  of  a  party  to  produce  his  books  a» 
papers.  Is  not  to  be  regarded  as  pHmo  faeit  en- 
denco  that,  if  pnxluced.  they  would  prove  whr 
the  party  culling  for  them  alletres  they  oontatn. 
The  rule  is  thi<i :  the  latter,  in  such  case,  may  riv. 
K<>condary  proof  of  the  contents.  If  the  Mpen>  ar- 

a own  or  admitted  to  be  In  ' 
.versarjr;  andif  thei 
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iDfTifir^npd  in  Arch  Strwt,  and  agreed  to  pny 
siiii  Lmck  #20,000  for  it.  in  ilie  manner  Mtatcd 
(D  ibe  contract. 
On  the  l«t  of  .Tunimry.  1H3.5.  R.  &  I.  Phillips 
ibe  property  iti  Sixth  Street  to  one  Saint 
fpf  foar  years;  R.  &  I.  Phillips  ajfreoing  to 
l»i*t  in  fumishiii$r  to  the  amount  of  $1,000. 
vhich  was  to  lie  refunded  by  Saint  in  the  first 
ror,  After  which  Saint  was  to  pqr  $1,600  per 
OBUQi  as  rent. 
On  the  9th  of  June.  1835,  Thompson  and 
tiff  conveyed  to  Isaac  Phillips,  his  heirs  and 
maiB,  the  Cheotnut  Street  property,  subject 
19  the  payment  of  an  annual  ground-rent  of 
f.T.*  [MT  annum ;  and  subject  also  to  the  pay- 
Beat  of  a  mortgage  debt  of  $3,500. 
On  fhe  99d  of  June.  1885.  Phillip*;,  havinc:  ^ 
psnhi-sfd  the  ^^rouud  rent  thus  nscrvcil  upcii 
i»  iot,  received  a  deed  for  it  from  the  then 
WMT,  payini;  $4,588.88. 

On  tb*'  ;50th  nf  Januarv.  1P37,  the  r*  tristcr 
flfued  a  notice  to  John  Mo«s.  staling  that,  in 
waaqaiaiee  of  his  etmof .  no  tetters  of  admin- 
'^ration  had  been  taken  out  upon  tlte  estate  of 
hobert  Pbiltipa,  whereby  the  collateral  in- 
Mmoe  tax  was  unattended  to,  and  the  Com- 
Bicmwealth  wa.s  siiffrring. 

On  the  4th  of  Februaiy,  1837.  letters  of  ad- 
BialMntioD  were  granted  to  Isaac  niillips, 
e^ve  the  rtHpiired  l)ond  and  seeuritv. 
Oo  the  13th  of  February.  1837.  R.  &  L  Phil- 
Ipi  wrote  to  Bustaoe,  histraeting  him  to  draw 
« thftD  at  nine^  days  for  $30,000  or  $40,000, 
(td  to  send  sterling  or  French  bills. 
(>D  the  4ih  of  March.  1837.  Eustace  drew  a 
"  I  "f  exchange  dated  at  Richmond,  upon  R. 
'i  I  PbUlips.  pavable  fifteen  days  after  date 
b  Uie  order  or  Hennr  Thawall.  for  $0,065.08. 
»i»ich  wax  acre  pled  bv  the  drawees. 

On  the  20th  of  March.  IWT,  .Jo.seph  L.  Moss 
!$••]  ooQTeyed  lo  David  ♦Samuel  certain 
Tpperty  therein  mentionerl.  situated  on  Wal- 
lut  Street,  for  the  sum  of  $7,000. 
Od  the  22d  of  Sfarch  18117,  Isaac  Phillips  and 
|»epb  L.  Mow.  composinjj  the  firm  of  R.  & 
'.  PlillifH.  made  a  conveyaucc  lo  Joseph  M. 
loM  and  David  Samuel,  reciting  tint  the  par- 
^  of  the  first  part  had  been  compelled  to 
tii^oid  payment,  and  conveying  to  the  parties 
f  Ute  Mcobd  pait  *'a1l  and  singular  the  joint 
fri  several  property  and  estate  of  the  said 
'*Tiu»  of  the  tirst  part,  and  of  each  of  them, 


real  and  personal,  .«»iluate.  lyintr  and  belnc,  or 
due.  owiiiir  or  belonging  to  then)  or  eitlier  of 
them,  wiiiiin  the  State  of  New  York."  upon 
trust  to  pay  certain  persons  therein  mentioned. 
This  deed  was  verilied  and  recorded  in  New 
York  on  the  2'M  of  March. 

On  the  24th  of  March,  1837.  Joseph  L.  Mohs 
executed  a  warrant  of  attorney,  to  confess 
judgment  in  favor  of  John  Moss,  for  ^48,000, 
conditioned  for  the  {xiyment  of  ^fc.M.OOO. 

On  the  25th  of  March,  1837,  David  Samuel 
re-conveyed  to  Joseph  L  Mosw  the  same  prop- 
erty which  Moss  had  conveyed  to  him  on  the 
20th  of  March. 

On  the  '37th  of  March.  18^^7.  a  judgment  was 
entered  up,  in  the  District  Court  for  the  city 
and  County  of  Philadelphia,  in  favor  of  John 
Mfois,  ;ic,Miii«^t  Joseph  L.  Mo.is.  for  the  sum  of 
$48,000,  in  conformity  with  the  warrant  of 
attorney  just  referred  to. 

On  the  10th  of  .Vpril.  1.987,  Isaac  Phillips 
conveyed  to  John  Moss  the  life  estate  which  he 
derived  from  being  tenant  by  the  courtesy,  in 
the  Mulberry  Sirc  -t  property,  wliicli  has  heen 
heretofore  mentioned  as  having  been  conveyed 
to  Sarah  Moss  Phillips,  wife  of  the  said  Isaac, 
on  the  20th  of  Antnist,  18;^^.  This  property 
was  subject  to  a  ground-rent  of  $231  per  an- 
num, but  is  understood  to  bo  considered  in 
Pennsylvania  as  a  fee.  The  coiisidcration  re- 
ceived by  Isaac  Phillips  is  stated  to  have  been 
$7,108.17. 

On  the  27th  of  May,  1S37.  Joseph  T..  Moss 
executed  to  John  Moss  a  bill  of  sale  of  sundry 
articles  of  furniture,  valued  at  $3,050,  to  pay 

In  part  the  judgment  which  had  been  entered 
on  the  27th  of  March  against  the  said  .loscph 
L.  Moss. 

On  the  :^d  of  June,  1837.  Isaac  Phillips  ex- 
ecuted to  .Joseph  M.  Mass  a  bill  of  ><ale  of  cer- 
tain furniture,  in  consideration  of  ^5,707. 

On  the  22d  of  June.  18.37.  Isaac  Phillips  and 
Sarah,  his  wife,  and  Joseph  L.  Moss,  and  Julia, 
his  wife,  exccutetl  a  deed  to  Joseph  M,  Moss 
and  David  Samuel,  assiirning  their  property 
generally,  and  particularly  *de8cribing  [*G5t 
the  two  pieces  of  property  which  are  the  sub- 
jects of  the  present  suit,  upon  certain  trusts. 
After  providing  for  preferred  creditors,  the 
deed  directed  the  trustees  to  pay  and  satisfy  in 
full,  or  ratably,  all  the  other  creditors  who 
should,  on  or  before  the  21si  day  of  August, 


rajrueao'l  iin''»»rtflln.&'»  torlates.  mims.hound- 
Jrc  every  iiitendment  an<l  pn  fiuiiiption  stiall 
TBinirMt  the  piirty  who  mitfht  reioove  all  doJilit 
Tpnxlueinir  thehlifherpvtdene*'.  Lifeand  Fire  fiis. 
kr.TTic  M»-<  hiinI<  s'  Fin-  ItiM.ru..:  W..nd.,;n.33,34. 
Alt  inr»T»'n<-»-«  froii)  ir  !*liall  he  ttiki  ii  most  strotiK'- 
i  »«Qi(i*T  tli«'  part\'  r<-fii«injr  to  prodne«-.  Ttiayer 
Ml    Itt-jM  x  Mutual  Kir.'  Ins.  n>..  lU  Pick..  ."»>. 
' --'y  fHir  presumption  ttiat  cHn  arise  Is  to  \yt' 
A(ram>-t  nueh  party,  lis  to  tlx'se  part.s  of  the 
^litenta  which  do  not  app«ur  from  the  secondary 
•rtroce.    SumlnRlon  v.  M'Lln.,  t  Dev.  &  Ilatt.. 

T^*?  fact  thai  «  party  r<'f usch  to  jimduci'  his  tiooks 
tivf)  a  trial  i**  nut  ilmic  •»iiffiiM(Mit  to  r  sfulilish  a 
'3  utuleiit  di«iM>'')tioi)  of  the  book"*  with  uitc-iU  to 
ttif  HOViTM'  party,  nurr  v.  Ain.  Spiral 
■'T-.oit  Butt.  Co..  H  Ahb.  N.  C.  m  :  S.  C.  81  N.  Y.. 

aUtnnlnir.  IT  Hun.  Isx. 
if  ■  partj  ref  UH.-f*  to  jiroduee  at  the  trial  a  written 
xrumcnt  mal'Tlal  to  f  !ir  (•a,'»*>  aft4  r  Ix  iii^.'  tiotiti'-d 
•  i<i  *o, ©Ter>'  lnffrene<'  in  rf-^ix-ut  to  ttic  (_<iiit<  nt« 
which  is  vvaminted  t»y  the  evldencf.  sIhujM 
■> ta-jijjjfj-j  uifa:ii.~t  him,    Wvlde  v.  Northern  H.  H. 

1*  .Abb.  X.  v..  -M:J:  :u\  S.'Y..  m. 
Tbe  ntaaal  to  produce  doo^  not  supply  the  place 

U.  &,  Book  11. 


f)r  sf'i'ondarv  pvid»'ne»'  so  as  to  rulsi'  u  presumptUin 
that  tti«'  faeV  is  asalh  ged  :  but  if  alils  tlioseeotidary 
evitlenco  by  a  preHumption  in  favor  of  the;  iH>n- 
stnietion  of  It  most  advt-rso  to  the  party  refusinjr. 
rak<-n  V.  Continental  Lift"  Ins.  Co.  of  .\.  Y.,W  N. 
Y..:W«t.  :n'>    rov'j?.  14  Snp«T.  Ct.  (.1.  &  .S.i,  '^Mi. 

An<\  a  parly  rcfusini.',  on  n<)ti(  »',  t<»  pn»duce  a 
paper  in  n\<  possession  or  undt-r  iiis  ••ontrol.  and 
thus  (^blivMiii^  hiM  advt-rsary  to  report  to  parol  or 
secMindai  \  t  \  iilciici'  of  its  i-ontcnt-*,  cannot  Im-  al- 
hiwe<l  to  contradict  tlie  sicondar.v  <'vid<'nrc  tlnix 
jrlven,  without  produi  inc  the  paper  it>H'lf.  HoKurt 
V.  Hrown.  "i  I'li  k., 

Imleed.  it  has  been  hehl.  th;U  a  party  refu«Inpr  to 
pro<luee  a  puper  in  his  poHsessjon.  called  for  under 
a  notice  to  produce,  cannot  l>e  allowed  aflcrwardu 
to  retract  and  put  in  the  paper.  Uigir  v.  Cookell, 
6  Carr.  &  Pavne.  .Vi'i, 

The  act  of  a  party  destroyltjK  a  writt*»n  Instru- 
ment. furni''heH  presufnfitive  |>roof  of  it«  «liie  exi?- 
cutlon  :  liiit,  ttefore  this  prcHumpl  ion  cm  arise,  the 
purport  of  the  paper  de.Hfroyed  must  be  fhown 
\\  h\ir  it  is  iillei.' -d  to  have  been.  In  other  words,  it 
muHt  be  Identified  in  some  way.  M'Keynolds  v. 
M'Cord,  6  \Vntt8.  2SS,  M);  Oowper  V.  Barl  Oowper, 
2  P.  Wins.,  ISO,  m. 
»7  411 
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1837,  at  twdve  o'clock,  noon,  and  if  resident 
in  Europe,  on  or  before  the  90th  of  October, 

1837,  at  twelve  o'clock,  noon,  execute  and  de- 
liver to  the  said  K.  &  I.  Phillipe,  a  full,  valid 
and  general  release.   The  trast  wm  acoBpted. 

On  the  8th  of  .luly,  1887,  llie  pr-  perty  thus 
conveyed  was  valued  by  apprai!><.'rs,  appointed 
by  the  Court  of  Common  Tneas,  at  $180,373.69. 
The  riicstnut  Street  property  whs  valued  at 
|15.0iM>,  aud  the  Sixth  Slrctt  proju^ny  at 
$20,000. 

On  the  3d  of  October.  1837,  Phillips  and 
Mobs  separately  petitioned  for  the  benefit  of  the 
Insolvent  Law  of  Pennsylvania,  but  did  not 
execute  an  assijmmcnt  of  their  property  to 
lru.Htec».  Two  of  the  creditors  oppos('<l  tlieir 
discharge,  but  on  the  19tb  of  October  tlieir  op 
pot^ltion  was  withdrawn,  and  PhiUipBand  Mom 
were  severally  discharged. 

On  the  17th  of  November.  18H7.  Isaac  Phil- 
lips, as  the  administrator  of  liobert  Phinip*^. 
represented  to  the  Orphans'  Court  Ihul  the  !>aid 
Rol)ert.  at  the  time  of  his  death,  was  seized  in 
fee  of  the  Sixtli  Street  property:  that  he  owed 
the  petilioaer  Ihu  sum  of  $;i5,473.3ii  and  prayed 
for  an  order  to  sell  the  property.  Whereupon 
the  court,  on  due  consideration,  frmntcd  the 
prayer  of  the  petitioner,  and  awarded  un  order 
of  sale  accordingly. 

In  December,  1837,  on  action  was  brotisfht 
by  the  Farmers'  Bank  of  Virginia  against  Phil- 
lips and  >ross.  trading  under  the  firm  of  R.  & 
I.  Phillips,  in  the  District  Court  of  the  city  and 
County  of  niiladelphla.  upon  the  bill  of  ex- 
ehan  q;c  drawn  upoD  tiiem  by  Eustacc  as  before 
mentioned. 

On  the  19eh  of  January,  1688.  Isaac  Phillips, 
as  administrator  of  Robert,  reported  to  the  Or- 
phans' Court  tliat  be  bad.  on  the  20th  of  De- 
cember, sold  the  Sixth  Street  property  to  David 
Samuel  ami  J.  Mora  Moss,  assignees  of  U.  I. 
Phillips,  for  $22,500,  which  sale  was  duly  con- 
ilrmed. 

On  the  ?tJd  of  .Tanuary.  183?^,  a  judtrment 
was  entered  in  the  District  Court  against  li.  & 
I.  Phillipfl,  at  the  suit  of  the  Fanners'  Banlc  of 

Virdiiia  for  the  sum  of  $9,541.58,  Ftibjeet  to 
the  defendants'  discharge  under  the  insolvent 
laws  of  Pennsylvania. 

«f>8*l  'On  the  Wth  of  January,  1838.  Isanr 
PhilhpH.  Hs  administrator  of  Rolierl,  executed 
a  deed  for  the  8ixth  Street  property  to  David 
Samuel  Mild  .Toseph  3Iora  Moss,  assignees  of  H. 
&  I.  Pliilli|)»;  whic  h  wiw  ralllied  and  confirmed 
by  the  Orphans'  Court. 

On  the  19lh  of  March,  1838.  a  fn-i  facias 
was  issued  upon  the  judgme  nt  obtained  in 
March,  1827.  by  .lohn  Mojss  a <,nitnst  Joseph  L. 
Moss,  fur  $48,1)00.  the  proceedings  upon  which 
were  s(  t  a*ide  on  the  5th  of  May  for  irreg 
ulariiy. 

On  the  11th  of  May,  1S:^«.  Eustace  fihd  a 
bill  in  equity,  in  the  Court  of  (  (.minon  W-m 
against  R.  '&  I.  Phillips  and  their  a.H§isneis. 
claiming  that  the  proceeds  of  wrtain  notes  atui 
bills  should  be  spccifit  ally  applied  to  the  p.ny 
nwnt  of  his.  the  said  Eustace's,  claim 

On  the  12th  of  May.  1838,  an  nlim  /,  niltfiohi 
erpoim*  was  issued  upon  the  judgment  in  the 
case  of  John  Mom  v.  Jos,  j)h  L.  .V".'.-.  anil 
on  the  4th  of  June  the  sheriff  sold  to  .John  Moss, 
for  $150.  tbe  interest  of  Joseph  L.  Muii>  iu  Lhe 
Walnut  Street  propertj. 
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On  the  8th  of  June.  1838.  the  Judgroeot 
which  the  Farmers'  Bank  of  Virginia  iiad  eb- 

taiDe<l  aaninsi  R  Si  I  I*!;:l!ips  was  enlered  fnr* 
the  use  of  Eustace,  upon  wliicii  a  jkri  J'acm 
was  issued  on  the  iSth  of  Septernber.  The 
sheriff  levied  upon  several  pi  r  -  of  uroponr. 
amongst  which  were  the  iwo  which  arc  the 
subject  of  the  present  snit»  the  CbestBQt 
Street  and  Sixtli  Street  properties. 

Or>  the  29th  of  Seplt  u)l)er,  1838.  the  gubj<^.^ 
of  the  insolvency  of  Philli|>s  and  Moss 
brou[;lit  Ix'fore  tin-  f'oMrt  of  roiniimn  Plesf, 
which  pit-i-sed  unorder  [n-rniii  ling  the  petitioners 
todgn  the  assign mi  nts  annexed  to  their  peti* 
tions,  and'diiected  the  date  of  sjiul  as^rnments 
to  be  tilled  up.  m  of  thai  day;  uuJ  that  I  tie 
time  from  which  said  assignments  should  \%^t 
effect  should  thereafter  be  detrnnined  l)y  tb" 
proper  authority;  and  the  court  refused  to  alitt 
the  appointment  of  aailgiiees,  made  at  the  time 
the  |xtittoners  were  sworn  and  diseharcT'  d  io 
wit,  iu  the  Term  of  Decc-niher,  IS'T.  Tije 
trustees  gave  bonds  on  the  same  dav. 

From  September,  1838.  to  April' 24th.  \m, 
there  were  ftve  writs  of  tenditioni  expona*  is- 
sued on  the  judgments  which  the  Farmen.' 
Bank  of  Virginia  had  against  R.  &  I.  Pliilli(>!?„ 
all  of  which  writs  and  the  proceedings  under 
them  w  ere  set  aside  for  irregularity.  On  tlif 
24th  of  April,  a  plurie«  venditiimi  ezpona*  was 
issued.  But  before  the  sale  was  made.  vi?. . 
on  the  30th  of  April,  1839.  the  assignees  of  R, 
&  I.  Phillips  sold  at  public  sale,  at  Ibe  Pbiis- 
delphia  Exchange.  *the  Chestnut  Street  r*0fi1l 
and  Sixtli  Street  prop^-rlies  to  "William  R.  Han- 
son, one  of  the  defendants  in  the  suit  bdow, 
and  one  of  the  present  plaintiffs  In  error,  at  tiM 
followinu  prices,  viz..  tin  lii  .'^Irei-?  prt>p 

erty  for  $16,(XH>.  and  the  Sixth  Street  propenj 
for  $30,500.   Both  properties  were  advertisec 
JLs  clear  of  all  inrumbrances,  title  iiidispi.t.,!.le 
I    At  the  sale  the  following  notice  was  read . 

"  Bidders  witl  please  take  notice  that  On 
'  property  on  the  north  side  of  Chestnut  >tii^ 
I  42  feul  west  of  Schu>ktll  Seveulh  Street.  tKioj 
66  feet  front,  bv  158  feet  deep;  and  also  tha 
on  the  west  '-idr  of  Delaware  Sixth  Siml 
I  IhH ween  Market  aud  Chestnut  streets,  formirri^ 
I  known  as  Rubican  Hotel,  have  been  leviei 
'  upon  as  the  property  of  the  late  firm  of  K  ' 
1.  Phillips,  aud  are  actually  adverti.<^  tty  ik 
sheriff:  and  that  the  right  of  the  asidgnees  u 
I{.  it  T.  Phillip*?  to  convey  any  title  to  either o 
.said  properties  is  disputed  and  denied. 

C.  FAMiOS." 
On  the  10th  of  May,  lP3n.  the  asMguees  t  i 
eculed  deeds  to  Hanson  for  the  Chestnut  Strr*. 
and  Sixth  Street  properties. 

On  the  2ftth  of  May.  IHHft.  the  .'•hrrifr  undt- 
the  lost  writ  of  i^ndiiit/ni  trixmajf,  i!«j*ucil  in  \U 
ca«e  of  T/(^  Farmen*  Bauk      Virfiupt  ^ 

F^.  d-  T.  I^JiiUips,  spf  lip  and  cxpo««rd  lo  puhll 
I  sjde  several  pie(M?*i  of  prt>jH  rty.  Hmoiii>i  uhLi- 
j  were  tbe  Cbestruit  Street  and  Sixth  Strd 

l'rop«  i lies,  for  which  Christopher  FaJloa  h 

came  the  highest  l)iddcr  ami  pnrcha.'ier. 
I    On  the  22d  of  June,  183».  the  aberiff  « 

(  uted  a  deed  of  the  above  lo  Fallon,  who,  c 
I  the  llih  of  S<  pt ember  conveyed  them  to  Ei 

stare,  lhe  plainiifT  in  the  suit  l>elow. 

In  October,  1839,  Kustaoe  brou^i^M  ^|ai 
.  meut  10  recover 

I   The  catipft. 


Digitized  by  Google 


IBM 


Hanson  et  al.  v.  Tks  Lesssb  op  Sostaob. 


6:9 


!*M<y  T\u'  facts  stated  above  wore  estnhlished 
br  proof,  and  evidence  farther  offered  to  show 
tiut  the  property  in  Sixth  Street  waa  recog- 
rv7^\  hy  th."  firm  of  R.  &  1.  Phillips  m  part- 
aef«iiip  property;  that  an  account  v,m  opened 
with  it  on  the  MOlis,  and  the  taxes  paid  by  the 
lirm.  On  thf  part  of  the  defendant,  evidence 
»as  offen-d  to  show  thai,  al  the  time  of  the 
dtsib  of  Itobert  Phillips,  there  waa  another 
brother  living  besides  Isaac,  who  was  called 
7«R)uel,  and  also  that  two  cJiildren  of  a  third 
r  ili'T.  named  Lawrence,  were  living:  that 
tbp  Walnut  St  ret  t  pmporty  was  not  included 
in  the  ftj^ignnient,  be«  uusc  it  was  thought  that 
660*)  *lhe  incumbranctA  upon  It  were  so 
bwvy  Ti"  Tn  destroy  i(s  value  as  property. 

lu  nB  early  ntnp'e  of  the  trial,  the  counsel  for 
tbe  plaintiff  noiioe  to  the  defendant  to 

pnnliire  the  biiokni  and  papcn<  belonging  to  the 
&naof  R.  &  1  Phillips.  After  the  testimony 
WM  doted,  ibe  coart  called  on  the  plaintiff's 
mansel  to  prorvod  to  address  the  jury,  at 
'^hich  time  a  larj^e  number  of  books  were 
tffoucht  into  court,  8aid  to  be  the  books  of  R. 
i  I.  Phillips,  and  the  inspection  of  them  was 
©ffered  to  the  plaintiff's  counsel;  but  the  court 
'lid  it  was  too  late,  and  they  would  not  permit 
time  to  be  taken  up  in  that  stage  of  the  case. 

The  court  having  delivered  a  charge  to  the 
jary,  a  verdict  \vm  found  by  the  latter  for  the 
pkkiiff;  but  the  following  exoeptiona  were 
taken  to  the  charge : 

■  Mr.  Joseph  L.  Mc^s  and  Isaac  Phillips, 
(be  de/^uUnts  in  the  judgment,  have  been 
ilnwted  of  all  their  interest,  either  by  their 
voluntary  assignment  in  .lune.  1m;]T,  and  the 

CeediogH  under  the  Insolvent  Act  in  UctO' 
foDowlng.  or  the  iberilTa  aale  in  May, 
They  can  set  up  no  title  adverse  to  the 
ItJntDtitT,  and  though  tlie  assignment  in  June 
twy  be  perfectly  valid,  they  have  no  right  to 
rrtnin  po^^^ission.  unless,  perhaps,  with  the 
— icat  of  the  asaigneea,  under  their  title,  as 
4iNiBet  from  tlieiTs.  Mr.  Joaepb  M.  Moss  and 
David  J^ainuel  have  no  letral  estate  in  the  jMop- 
«rty;  tiMiir  deed  to  M.  Hanson  devested  their 
invrai  fa  May,  1888:  tbey  bave,  therefore,  in 
•iv?maelve«.  no  riLrlit  to  retain  possession; 
'iKM4gb,  if  they  arc  in  possession,  they  may 
•Hnd,  under  uie  aMigmnent,  and  the  title  of 
M  H!«n<^>n.  suf^  a  purchaser  from  thMOp  unlm 
!uch  privily  exists  between  Ihem  and  ih»  de- 
fendanta  in  the  judgment  aa  preventa  them 
f.-'Fm  frttin^r  up  an  outstanding  title — a  qucs 
'U  which  is  not  very  important  in  this  case. 
xati  might  rather  tend  to  make  It  more  com* 


than  is  necessary,  by  discussion,' 


Xud  :  hereupon  the  said  defendanta  further 
■  xcepced  to  tlie  following  matters  or  prafMMi- 
lioQs  of  luw  cootained  in  the  aaid  charge  to  the 

j'ory.  to  wit 

'  It  is  further  objected  to  the  plidntliTa 

n'gn:,  that  havinir  accepted  a  judgment,  sub- 
>rci  to  the  dis<  harge  of  the  defendants  under 
<b*  iHolvent  law,  he  took  it,  subject  to  all 
itfl  incidcntK  am!  efTeets^.  whereby  he  can  come 
upon  the  {property  of  tlie  debtors  only  as  a 
Wtl*]  *ceoeml  creditor,  on  an  equal  footing 
wi'h  all  oihen.  thmuirh  the  intervention  of  the 
iriuttH-.-*,  or  in  their  name.  Thin  is,  however, 
«K*  the  true  oooatruction  of  the  agreement;  it 
nir^ns  thai  by  confessiti^r  jiidirnient,  the  de- 
^tebdani  waived  no  rights  or  exemptions  which 


accrued  to  him  by  the  dischnr«rf;  it  left 
him  free  to  claim  freetiom  from  arrest  on  any 
prooeea  on  the  judgment,  or  any  other  right 
Nccurcd  by  the  law;  but  it  left  the  plaintiff  at 
liberty  to  pursue  any  property  which  had  be* 
longed  to  tne  defendanta^  oy  a  proceeding  ad- 
versary to  a  purchaser  under  him.  or  any 
assentmg  creditor.  If,  notwithstanding  any 
previous  assignment,  either  voluntary  or  under 
tlie  inj^olvenf  law.  there  wn«  nny  proprrty  to 
which  his  judgment  could  attach,  there  was 
nothing  In  the  assignment  or  ita  legal  effects 
which  prevents  the  plaint  it!  from  punsuinsr  it 
by  legal  process,  till  bv  its  consummation  by  a 
slieriff  s  sale  and  deea  acknowledged,  he  put 
himself  in  a  jvisitifin  to  usffrt  his  preleii^ifns  in 
a  court  of  law,  or  which  could,  in  any  uumuer, 
compel  him  to  come  in  under  either  aaaign- 
ment.  or  lose  his  debt. 

"  As  a  judgment  creditor  he  might  contest 
with  the  assignees  under  the  voluntary  assign* 
ment,  the  vnliflity  of  their  title,  or  tliilt  of  any 
person  claiuiintc  under  them,  or  the  right  of 
the  trusteee  under  the  insolvent  assignment; 
and  if  he  could  defoat  the  right  thus  claimed, 
the  property  was  open  to  his  claim,  if  he  could 
establish  it.  In  endeavoring  to  do  so  by  this 
suit,  we  think  he  is  not  acting  inconsistently 
with  the  terms  on  which  the  judgment  was 
confessed;  the  defendants  disclaim  all  interest 
in  the  property  from  the  time  of  their  hrst  as- 
signment, ancf  are,  therefore,  not  competent  (o 
question  the  plaintitf'M  riglit  to  try  title  with 
others.  On  a  contrary  construction,  be  would 
be  compelled  to  acquiesce  In  the  exclusion 
from  the  benefiis  undc  r  the  assii^nnimt,  by  not 
having  released  in  time;  or  if  it  was  inopera- 
tive, to  come  in  only  as  a  general  creditor  for 
his  ratable  pro]>ortion  of  the  available  effects 
of  the  insolventa.  We  think  thia  objection  is 
not  austalned." 

.\n(l  thereupon  the  iii  1  defen<lant8  further 
excepted  to  the  following  matters  or  proposi- 
tionaof  law  contained  in  the  aidd  charge  to 
the  jury,  to  wit: 

"  It  is  next  objected  that  the  plaintiff  is  pre- 
cluded from  contesting  the  validity  of  the  aa- 
si^niment  of  June.  \S?>7.  by  havinp  filed  a  bill 
m  equity,  admitting  its  eHect,  and  claiming 
undCT  it.  on  the  same  principle  which  binds  a 
creditor  who  takes  his  dividend  under  it. 
*That  principle  is  undoubiediy  a  sound  [*002 
one.  but  we  cannot  perceive  its  application  to 

this  rase. 

"  The  bill  stales  the  fact  of  an  a.«8ignmeul — 
its  acceptance  by  the  amigoees — their  action 
under  it,  with  the  conseouences  of  such  action 
on  the  equitable  rights  of  the  ]ilnintiff;  without 
affirming  or  denying  the  legal  eflicacy  of  the 
assignment,  he  alle^rs  that  the  assiLrnees  hftve 
made,  or  are  about  to  make  a  disp>8ition  of 
certain  specified  notes,  in  violation  of  an 
agreement  Ix-tween  the  ])laintiff  and  the  ns- 
siffnees,  prejutliciul  to  hi»  inler(»«;t  and  rigljts. 
Headts  the'rourt  to  interfere,  toi  the  purpoae 
of  protectini:  him  from  the  (■nv<'tH  (-f  the  as- 
signment, to  prevent  the  assi'intcs  from  divert- 
ing the  notes  or  their  proceeds  from  the  pur- 
poses agreed  up»m  by  the  as^^icrnors  before  the 
assignment;  he  avers  this  agreement  to  be 
binding  on  the  assignees,  who  are  not  author- 
ized, on  principles  of  e(juity  to  apply  this  fund 
to  llie  purposes  of  the  ashigumeul.    It  is  con- 
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poquontl y  a  disafflrmance  nf  the  terms  and  con- 
ditioD.s  prescribed  by  the  asttigntirs — a  claim 
to  the  whole  of  the  notes  and  proceedfi.  for  hig 
own  sole  iK'ticfit,  in  opposition  to  tlie  rlaims  of 
every  other  creditor.  The  whole  bill  is  founded 
on  the  eqaf table  obligation  and  duty  of  the 
ftfwignees  to  apply  this  portion  of  tlie  asj'iirncd 
elTe<'tfl,  contrary  to  the  express  terms  of  the 
assignment,  on  the  ground  that  for  the  causes 
allogod,  the  law  of  equity  controls  its  effect, 
and  must  re;L;uIate  their  distribution  of  the 
funda.  On  these  principles  the  equitable  claim 
of  the  plaintiff  to  this  portion  of  the  personal 
property  assigned,  is  as  adverse  to  the  assign- 
ment ae  bis  legal  claim  to  (he  real  estate  in 
controversy.  The  differena;  between  the  two 
claims  is  tins:  in  the  bill  in  equity  the  plaint- 
iff avere  the  delivery  of  tbe  notes  to  the  as- 
signees— that  they  were  payable  to,  and  in- 
dorsed by  Robert  and  Isaac  Phillips — that  hav- 
ing then  come  to  their  hands,  his  remedy  to 
recover  possession  af  tlie  unpaid  notes,  or  the 
proceeds  of  those  which  are  paid,  is  in  e<juity. 
Whether  his  remedy  is  at  law  or  in  equity,  is 
for  the  court,  before  whom  the  bill  is  pending, 
to  decide;  the  object  of  n  suit  in  either  court 
would  be  the  same;  the  question  in  both  must 
bCH— in  whom  is  the  right  to  the  uotes  or  their 
proceeds— 'as  it  is  in  this  case,  in  whom  is  the 
right  of  possession  to  the  real  estate?  In  the 
one  case  the  validity  of  the  assignment  in  pass- 
ing the  riffht  to  these  notes  to  ^e  creditors 
under  the  ajtsignmrnt,  i.}  as  much  confesttni  by 
the  plaintiff  as  it  is  in  the  other;  the  fact  of  an 
assignment  is  admitted  fn  both,  but  the  pMnt- 
iff  takes  different  modes  of  avoiding  its  cfTecls. 
€M3*\  *"  Having  accepted  and  acted  in 
executfon  of  the  trast.the  anignees  cannot  deny 
the  validity  of  the  assignment :  the  law  places 
their  action  under  ilm  supt  rvision  of  a  court, 
to  whom  the  plaintiff  applies  for  tbe  applica- 
tion of  a  specific  fund  to  his  exclusive  l)enefit. 
notwithstanding  the  contrary  application  by 
tbe  assignees,  under  tbe  reqninnons  of  the 
assignment. 

"  Had  the  plaialiff  resorted  to  a  court  of 
equity  for  a  remedy  as  to  tbe  land  In  contro- 
versy, in  virtue  of  liis  sheriff's  deed,  he  must 
have  stated  his  case,  as  he  has  done  in  his  bill 
in  equity  in  rehition  to  tbe  notes,  praying  for  a 
re<5onvey!\nco  t)f  \\  ]i:it  u-nsnot  sold,  an  nccotint 
for,  an<i  payment  of  what  had  been  sold,  on  the 

rund  that  tbe  property  did  not  pass  in  equity 
the  assifrnmcn',.  and  that  in  the  hands  of  the 
assignees,  it  remmued  sul)jeci  to  his  paramount 
right  as  a  creditor  attempted  to  be  defrauded 
by  it.  Broader  /rround  might  be  tnken  in  the 
latter  than  in  tlie  former  case;  the  plaintiff 
might  rest  his  claim  to  the  notes,  on  the  princi- 
ples of  equity  implanted  in  his  case,  without 
an  allegation  of  fraud  in  fact,  while  he  might 

fiut  his  claim  to  the  land  on  every  ground  of 
act.  law,  and  equity,  which  his  case  covered: 
hut  wlicn  hisojijecl  is  to  paralyze  the  assign- 
inent.  cither  as  to  the  notes  or  land,  be  oannot 
be  held  to  affirm  or  claim  under  it. 

*'  So  lone  a.s  he  claims  adversely  to  the  tenns 
and  oooditionH  upon  which  the  aangiieei  must 
act  puwuant  to  the  aastgnmcnt.  he  may,  accord- 
ing to  the  nature  of  his  case,  apply  to  a  court 
of  equity,  to  compel  them  to  execute  the  trust, 
acconling  to  their  legal  and  equitable  obliga- 
tions; or  apply  to  a  court  of  law,  on  the  ground 
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that  the  assignment  passed  no  legal  right  to 
personal  or  real  property.    In  resorting  to  a 
court  of  equity  in  one  case,  and  a  court  of  law 
in  the  other,  the  plaintiff  is  at  lilK'rty  to  chnr«e 
his  ground  in  affirming  or  disunirmingthclegal 
effect  of  tbe  assignment  in  creating  a  tnisL 
The  a.ssignces  are  precluded  from  a  choice itbey 
have  fastened  on  themselves  a  trust,  cither  for 
the  assenting  or  dissenting  creditors,  whidithe 
appropriate  court  will  carry  into  execution,  ac- 
cording to  its  settled  principles.    As  the  trust 
may  he  a  legal  or  equitable  one,  itsezecnlioeii 
enforced  at  law  or  in  equity;  as  to  one  portion 
of  the  assigne<i  property,  the  proper  renwily 
may  be  at  law,  and  as  to  the  other,  in  e<[uitT; 
yet  the  pursuit  of  one  can  be  no  bar  to  the 
other,  unless  the  grounds  respectively  assumed 
arc  wholly  Incompatible.    A  creditor  who  aslu 
for  such  an  fxccution  f>f  a  trust  as  puts  him  in 
•the  same  situaiiou  as  if  a  trust  never  1*664 
existed,  and  defeats  the  objects  intended  to  be 
effecte(l  by  the  creation  of  the  trust,  by  direct 
ing  the  subject  of  the  trust  from  those  for 
whom  it  was  designed  to  himself,  cannot  Ik 
said  to  claim  a  l)cneflt  from  the  trust,  or  to 
affirm  what  he  disaffirms.    By  pursuing  this ' 
course,   he  gives  \ip    no    right   which  he 
could   assert  at  law,  by  invalidating  the 
instrument  creating  the  trust  —  his  objecu' 
are  the  same;  the  results  of  a  decree  in 
equity,  or  a  judgment  at  law,  are  the  same, , 
when  his  rights  are  established  to  the  same  ex- 
tent as  they  existed  before  the  assignment,  or 
as  if  it  had  never  been  made.   8hould  the 
plaintiff  obtain  a  decree  in  bis  favor,  as  to  the 

notes  and  their  proceeds,  lie  thus  far  annuls  tbe 
assignment,  that  it  no  longer  impairs  his  rights, 
and  Is  used  by  a  court  of  equity  as  tbe  raoe' 
instrument  for  the  purposes  of  ju-jfice.  nn«1  a 
conduit  to  the  equitable  jurisdiction  which  it 
exerdsee  over  tbe  trustee.  Should  be  obtain  si 
judirnient  at  law.  an  execution  gives  him  .hU 
the  fruits  of  a  decree  in  equity — the  different 
modes  of  proceeding  being  but  the  varied' 
means  of  effecting  the  same  object.  We  are, 
therefore,  of  opinion  that  the  tiling  and  pend- 
ing of  the  platotifTs  Mil  In  equity  does  not,  in 
law,  impair  his  right-*  to  proceed  by  ejectment 
to  recover  the  pro|>ertv  now  in  dispute,  any 
more  than  bringing  and  prosecuting  the  present 
action  would  prevent  him  from  pn)sccuting  bi<< 
bill  in  equity.  This  objection  must  amsequenUv 
fail." 

And  tluTcujion  the  sftid  defendants  further 
excepted  to  the  following  matters  or  propo^i 
tions  of  law  contained  In  tbe  said  ebarge  totfae 

jury,  to  wit: 

Another  objection  to  our  entering  on  an 
investigation  of  this  case  is  founded  on  the 
(hrisions  of  the  Supreme  Court  of  this  State, 
in  th(!  case  of  Famt  v.  PlnlUp»,  which  it  is  said 
established  the  validity  of  this  assignment,  and 
is  obli<,raiory  on  this  court,  on  the  principles 
which  it  has  adopted  and  acted  on  unifomilv 
We  cannot  so  view  it.  Tliat  was  •  bill  tn 
equity,  praying  for  an  injunction  against  any 
proceedings  under  the  assignment,  on  account 
of  its  invalidity  for  the  causes  set  forth  in  \h(? 
bill,  being  acts  of  alleged  fraud  on  the  part  of 
Joseph  L.  Moss,  one  of  the  assignors;  an  in- 
junction was  granted,  but  on  the  coming  in  of 
the  answer,  there  appeared  a  positive  denial  ol 
fraud,  and  of  every  fact  on  wliich  the  equit| 

HOWABD  il 

Digitized  by  Gopgle  \ 


IMI 


Hahson  bt  al.     Thk  Lsssxb  of  Eubtaos. 


of  the  p!;iiniilT  (If'p<'ii<le<l.  A  motion  to  dis- 
xAtt  tb«  injunction  wai»  made  and  heard  on 
tte  bill  and  answer  alone;  the  court  diasolved 
the  Injunction,  the  onlv  effect  of  which  was, 
tJtti  asMiming  the  answer  to  be  true,  as  tbe 
6611*]  *court  were  bound  to  do  fn  the  then 
<uU' of  the  cast',  all  action  upon  it  was  sus 
peoded  till  evidence  was  taken,  and  the  cause 
eametoafinal  hearinff,  when  it  will  be  com- 
;^icnt  for  the  plaintiff  to  disprove  the  answer, 
mi  support  the  alleigatioiM  of  his  bill.  In  the 
BHUitiiBe.  the  merlls  of  the  cause  remain  an 
npen  a*.  J>rfon';  the  injunction  was  jrninted  on 
\iuf  pritm  facie  case  state<l  in  the  bill  and  cx- 
Ubifs,  Irat  as  the  whole  equity  of  the  plaintiff 
was  dtrnietl.  the  prima  farir  cjipc  was  rebutl'.'d. 
wbereby  the  parties  now  stand  as  if  Uie  court 
bad  not  acted  on  the  bill;  an  interlocutory 
orrler.  in  enintini;  an  injunction,  or  takint^  it 
off.  has  no  effect  on  the  rights  of  eitlier  party 
St  the  bewinf  .  The  facts  set  up  or  denied  in 
!he  answer,  can  neither  hQ  considered  as  estab- 
itsfaedor  negatived:  for  the  purposes  of  the 
■olion  todiMolve  the  injunction,  the  answer 
^.i"*  taken  as  true:  it  has  fx'rfornu'd  its  ofllce, 
•unring  il'^  future  effect  de|X!U(Unt.  in  the 


of  the  court,  on  the  effect  of  opposing 
'•videncp  on  the  part  of  the  plaintiff.    Had  the 
itctiaons  of  the  court  been  made  on  a  hearing  j 
fi  Ihe cause  on  the  pleadings,  exnibits,  and  ' 
•^i'lrnrc,  it  wotjM  have  b<'en  entitled  to  ^rreat 
lu  our  mind,  and  yours,  on  the  facta  • 
Nrfore  them,  and  perhaps  conclusi  ve  on  matters 
law; certainly  so.  if  their  decreti  Imd  !»een 
founded  on  any  State  law,  8latulfj  or  common, 
«htob  was  h)cal.  and  not  in  conflict  wiUl  the 
Uirsof  the  Union." 

And  tht  reu{>(m  the  said  defendants  further 
f\f*pttxl  to  the  following  matters  or  proposi 
tiooH  of  law  contained  in  the  said  charge  to  the 
jury,  lo  wll: 

"It  has  also  lieen  contended,  that  whatever 
■ay  be  the  effect  of  the  assignment  of  June, 
1»S7.  on  the  ri^ts  of  the  parties,  or  If  it  is 
wholly  void,  the  estate  of  tl.i>  assignors  passed 
lu  the  tmstoea  appointed  by  the  court,  on  the 
toihaige  of  Moss  and  Phillips,  under  the  in- 
olvent  law  of  1836,  by  tbe  force  of  the  law 
aad  the  discliargc,  from  tbe  time  of  the  filing 
the  petHioos  for  the  benefit  of  the  act»  so  that 
there  was  no  int-TLSt  in  tl«'  defendant  on  which 
Ihe  iodgment  under  which  Iho  plaintiff  claims 
eDoliI  attach.  If  this  position  is  well  taken,  it 
tikes  away  al!  ri  ^ht  in  either  the  plaintiff,  the 
«»iigiH'es,  or  Mr.  Han»jn.  to  the  property  in 
coMTOvmy:  for  if  it  Is  ttlll  vested  in  the 
tnisle*'-  lor  the  beneii'.  of  all  the  creditors  of  the 
iatolvcDi,  without  /.ny  assignment  made  by 
wtn.  then  as  the  ttt wtees  haTe  made  no  con- 
'■ertnce,  the  plaint! IT*^  judgment  was  no  lien 
their  rij^hU;  am'  if  the  assigiuncnt  of  June, 
ta  void.  Mr.  Hanson  has  no  right. 
0B6*]  *"  As  lJus  jKwitioti  is  founded  on  the 
wurda  of  U>e  th/rty-fourlh  section  of  the  In- 
*olv«t  Ad,  it  becomes  necessary  to  examine 
'  variou"  prf)Visions,  in  order  to  ascertain  the 
tcuiioa  ol  llu;  Legislature  in  this  particular. 
"  Bv  tlwflnrv  semoo,  the  courts  of  common 
I'leas  nave  pawer  to  crnnil  relief  to  insolvent 
M.btijr»^  •  on  application  made  in  the  manner 
taNlHfter  provided.'    (Punioii.  50:^.) 

"9ec.  2.  The  jurisdiction  of  the  said  court 
tawft  he  exercised  aa  foUows,  aad  not  other- 


wise,' viz. :  *  by  sec.  9,  the  petitioner  must  pre- 
sent a  statement  of  his  estate,  effects,  and  prop* 
erty,  debts  due  by  him,  &c. by  sec.  IS,  be 
must  exhibit  a  tnie  account  of  his  debts,  cred- 
its, and  estates,  and  shall  satisfy  the  court  that 
he  has  neither  concealed  or  conveyed,  for  his 
own  use,  or  for  any  of  his  family  or  friends, 
or  whereby  to  expect  any  future  benefit  to  hiui 
or  them,  any  part  of  his  estate,  effects,  or 
credits. 

"  ijec  13  directo,  that  if  he  shall  be  entitled 
to  relief,  he  sliall  tatce  an  oath  that  he  will  de« 
liver  up.  and  transfer  to  his  trustees,  for  the 
use  of  his  creditors,  all  his  properly,  debts, 
rights,  and  claims.  ;  that  he  has  not  given, 
sold,  or  intrusted  any  part  of  his  property, 
rights,  or  claims,  to  any  person,  whereby  to 
defraud  his  mditors.  or  any  of  them,  or  to  re- 
ceive or  exped  any  profll,  tieoeflt,  or  advantage 
thereby. 

**8ec.  14.  'The  petitioner  shall  thereupon 

execute  an  Hssiirnment  of  all  hi.s  estate,  prop- 
erty, and  effects  whatever,'  to  such  trustees  as 
may  be  liominnted  by  his  creditors,  or  ai^int* 
ed  by  tbe  court. 

"J^ec.  15.  When  such  assiirnment  shall  have 
l)een  executed,  the  court  shall  make  an  order 
of  discharge;  and  then  follows  the  thirty  fourth 
section,  cniicling  that.  '  The  irusijies  appointed 
as  aforesaid,  sliall  be  deemed  to  be  invested 
with  all  the  estate  and  property  of  the  insolvent, 
at  the  time  of  tiling  his  petition,  subject  to  ex- 
isting liens,  and  the  trustees  shall  take  pcases- 
sioii  of  s\ich  prop<*rty  and  estate,  and  may  sue 
therefor  in  their  own  names,  as  well  as  for 
debts  and  things  in  action,  to  wlUcb  Uiere  are 
these  provisos:  1st.  That  no  purchase  or  as- 
signment of  real  estate  in  the  county,  made 
bona  fidt  for  a  valuable  consideration,  before 
the  assignment,  to  any  person  not  having  act- 
ual notice  of  the  petition,  shall  be  imi>eachcd 
thereby.  2.  Nor  If  situated  out  of  the  county, 
if  so  s«jld  or  assigned  before  the  recording  of 
the  assignment  in  the  other  county.  8.  Nor  a 
sale  of  personal  property  to  any  perst>n,  not 
liaving  acttial  notice  of  the  petition  or  assign- 
ment. 4.  Nor  If  any  person  pays  a  debt,  or 
delivers  'property  to  the  insolvent,  [*<J07 
without  actual  notice,  sliall  he  he  liable  lo  pay 
or  deliver  the  same  to  the  trustees. 

"Sec.  3G.  'If  any  insolvent  shall,  prior  to 
such  assigiiment,  iiave  conveyed  any  part  of 
his  pro{Kriy  to  his  wife  and  children,  or  either, 
or  to  anyone  in  trust  for  them,  or  to  have  con- 
veyed to  any  other  person  with  intent  tu  defraud 
creditors,  the  truMee  shall  have  powo*  to  recover 
and  dispose  of  the  same,  as  fully  as  if  the  in 
solvent  had  been  seized  or  possessed  thereof 
at  the  time  of  the  assignment.* 

"  From  this  summary  view  of  the  law,  it  is 
evident  that  tlie  Legislature  intended  that  an 
assignment  should  be  made  before  a  discharge; 
the  sections  subsequent  to  the  fourteenth  arc 
predicated  on  the  supposition  that  it  had  been 
made,  and  their  most  important  provisions  will 
iKcome  a  (h  ad  letter,  if  none  ismade,  especially 
the  thirty  si.Mh.  IJy  refernngto  the  preceding 
Act  of  1814,  it  appears  that  no  assignment  was 
requisite;  but  as  the  Act  of  1836  is  an  entirely 
new  system,  superseding  the  old,  its  requisilionn 
canniU  be  overlooked. 

"  Tbe  fourteenth  s<^'Ction  is  perentptory.  that 
an  asai^nment  &Uall  bo  executed;  and  the  Hi- 
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(eenth,  fn  termt,  makes  the  disGhar;;e  depend- 
ent on  Us  Imvincr  been  done;  the  mukiog  the 
estate  vest  before  the  assignment,  or  without 
one.  is  TtQstoiing  the  law  of  1814,  by  entirely 
aiitiulling  the  provisions  of  l lie  fotirtepntli  jin<l 
fifteenth  sections  of  the  new  act;  uut I  makiu.v 
it  impossible  to  carry  the  Ulirly-slxih  section 
into  ( lTc'(  t  by  any  other  construction  than  sub- 
stiluliiig  petition  for  assignment.  We  are  aware 
of  no  rule  or  principU-  of  law  which  justifies 
such  cf)nstrucljou  l>y  the  force  nf  the  thirty 
fourth  seciiou;  it  must  b*  take  n  in  connection 
wlih  the  other  parts  of  the  law.  so  as  to  make 
the  system  consistent  in  all  its  part^,  unless  its 
words  exclude  all  construction  and  reference, 
which  Id  our  opinion  they  do  not:  on  the  con- 
trary, they  contain  -a  n'fen  iKc  which  makes 
Ihem  in  perfect  hainuniy  with  what  precedes 
and  followa.  Thus,  in  the  fifteenth  section  the 
•trustees  appointed  as  aforesaid,'  nece<«sarily 
refers  to  the  fourteculh  .section,  by  which  they 
become  trustees  in  virtue  of  the  assignment; 
they  are  the  persons  to  whom  the  court  direct 
it  to  be  made;  its  execution  is  the  prerequisite 
to  a  discharge  by  the  very  words  of  the  fif- 
teenth section,  and  is  the  «>nl^  mode  in  which 
the  petitioner  can  comply  with  the  oath  pre- 
scribed in  the  thirteenth  .h(  tion. 

"Had  the  law  used  the  term  "atMigns,"  instead 
of  "tnwtees."  there  could  have  been  no  doubt 
tliey  are  the  |»('r>()!is  to  whom  the  debtor  sworu 
he  would  deliver  and  traosffir  all  his  property, 
debts,  rights  and  claims,  in  the  thirteenth  sec- 
tion, to  whom  he  W!l>^  hound  to  execute 
OG8*l  *uu  assignment  bv  the  fourteenth,  on 
which  alone  the  court  could  diacharfe  by  the 
fifteenth,  or  ^\\v  such  effect  to  their  order 
wade  after  the  assignment,  as  declared  in  the 
irixteenlh  section.  They  are  assignees  to  fdl 
intt-nts  and  purposes;  its  snr  !i  they  hecame 
trustees;  but  however  named,  their  character. 
powerE,  rights,  and  duties  are  the  same,  and 
Were  complete  witlitnit  the  thirty-fourth  sec- 
tion, to  vest  in  them  the  estate  of  Uic  petitioner 
at  llie  time  of  the  aasignment;  but  the  Legisia 
Itirc  thought  proper  to  make  provision  for 
Iranhleis  and  conveyances  of  the  estate  and 
etTtH'ts  of  the  insolvent,  between  the  filing  the 
pf  ti'i  11  and  ihi;  cxicution  of  the  ii.e.sii!:nrncnl, 
which  was  the  object  of  the  thirty  lourlh  sec- 
tion, and  not  to  repeal  any  preceding  provision, 
or  to  dispense  with  the  as'i 'nuicTit. 

*'  Hence  its  true  cousti  iicUou  is,  that  the  as- 
signment, when  made,  ahall  relate  to  the  filing 
of  the  iHjtition,  soas  to  cut  out  all  intermediate 
dispositions  by  the  debtor,  except  in  the  casc^i 
provided  fur  in  the  Uiirty  ilfth  M.'ct ion, which  are 
exceptions  to  the  thirty-fourth,  by  way  of  a 
proviso,  limiting  its  effect.  iSucli  construction 
gives  (  tied  to  the  thirty-sllth  MCllon.  according 
to  its  wunis,  which  it  cannot  have,  it  thcic  has 
been  no  ii^igumeut,  while  it  is  in  liarinuiiy 
with  every  precediiii:;  provision,  as  well  as  in 
effectuating  the  intention  of  the  Li  uislature  in 
requiring  the  execution  of  an  jussigniuent  before 
discharge.  We  cannot  think  it  the  meaning 
of  the  law,  that  a  debtor  should  Int  discharged 
who  has  made  no  assignment;  that  there  should 
be  trustees  who  were  not  assignees,  or  that  the 
oath  of  the  petitioner  necnl  not  be  complied 
with,  as  to  the  act  specially  enjoined  to  be 
done-  as  the  basis  of  ail  tttMeqaeiil  actioD  by 
the  court  of  trustees. 
44)3 


"There  fa  another  important  view  wUcb 

mmt  be  taken  of  this  law.  In  conferring  p<.w  r 
on  the  Court  of  Common  Pleas,  to  grant  relief, 
the  first  section  applies  only  to  an  appUcstioo 
tnadc?  in  the  'manner  thereafter  directed;' tli^ 
.si:c:ond  i<>cciioti  directs  that  the  jurisdiction  of 
the  courts  '  may  be  excn  isi^d  as  follows,  sod 
not  otherwise:*  this  sec  tion  i?,  eon'^cqiuntly.  a 
limitation  on  jurisdiction,  so  far  us  ii  applies. 
These  words  are  broad  enough  to  extend  to  «N 
the  provisions  of  the  law;  it  is  certninly  n" 
strained  cuuali  uction  to  hold,  that  they  apply 
to  those  >icts  wliicfa  tan  positively  diredeato 
be  done,  before  any  subsequent  action  cau  be 
had  pursuant  to  the  law;  ttud  if  isueh  should 
be  its  ultimate  OlMIStractlOD,  that  the  requisites 
j)rei;cribed  are  matters  on  which  juristlietion 
dept  nds,  the  consequences  luuy  Ix.*  very  serious 
and  alarming.    We  do  n<  ;  nn  anlo  W  that 
such  is  the  true  inference  to  be  drawn  from 
the  words  of  the  law,  or  desire  'to  be  the  [*G(JO 
first  to  give  them  a  judicial  exposition:  uur 
duty  is  to  await  the  course  of  the  courts  of  the 
State,  and  to  follow  it,  unless  the  exigency  cf 
a  case  requires  us  to  take  the  lead.    We  can 
decide  alJ  questions  which  have  arisen  andcr 
this  law,  "Without  inquiring  into  the  jurisdiction 
of  the  Court  of  Common  Pleas,  on  the  cases  of 
the  parties  in  llda  case;  we  can.  with  perfect 
consistency,  hold  that  the  estate  of  the  insolvent 
does  not  pais  to  the  trustees,  without  an  assigti- 
meot,  so  as  to  cut  out  the  lien  of  a  judgment 
rendered  afCer  the  discharge,  but  before  an 
as  iL  Tinient  eiecuted ;  and  at  the  same  time  hold 
the  judgment,  or  order  of  discharge,  to  be  per- 
fectly valid  fojr  all  the  purposes  declared  by  the 
law.  So  we  take  thislawasapplicable  tothi«  case  , 
the  omission  to  make  the  assignment  before  the 
discharge  does  not  impair  its  effect  fn  protecting 
the  debt  n  .  hut  it  leaves  the  parties  free  to 
assert  theii  respt^ctive  rights — the  plaintiff  ass 
creditor  by  original  right  or  by  assignment, 
and  Mr,  Hanson  as  a  purchaser,  not  w  ilhstaud- 
ing  the  provisions  of  the  thirty- fourth  tectum. 
Other  considerations  tend  to  the  sane  con- 
chision.    The  words  of  the  thirty  fourth  ■joriion 
Hie.  all  the  estate  and  property  of  the  insolveul. 
at  the  time  of  filing'  his  petition,'  which  cannot 
apply  to  the  property  in  question.  hccan?se  tlie 
assignment  made  in  June  preceding  devested 
the  assignors  of  the  whole  estate  and  property 
whether  it  was  valid  or  void,  as  against  cre<Iii 
ors.    If  it  was  valid,  ail  the  right  of  the  atr 
signors  passed  to  the  assignees;  if  ft  was  void 
;is  to  the  creditors,  it  was  jrond  between  the 
parlies,  and  all  other*,  excejtt  thf  cre»Ulort 
who  were  intended  to  be  di  frauded,  or  whom 
it  might  tend  to  defraud.  .\.s  to  them  and  them 
alone,  tlie  assigiiuiii  are  i^eid  to  be  veiled  ia 
trust,  without  any  other  right,  or  for  any  other 
purpose  thnfi  m  <king  the  property  subject  u» 
debts.    So  thai  ill  any  event  there  was  no  in 
terest  or  right  which  the  assiirnor  could  pass  to 
the  trustees  for  all  the  crtnlitor^,  either  by 
operation  of  law  under  the  thirty-fourth  section, 
or  by  an  as.xignnient  under  the  fourteentli. 

"  The  thirty  fouilh  section  pvovides  only  for 
the  casie  of  an  insolvent  having  property'  at  the 
time  of  his  petition,  which  he  had  not  l>efore 
conveyed:  it  is  wholly  silent  as  to  the  case  of 
his  having  conveyed  or  assigned  to  his  wiff. 
children,  or  in  trust  for  them,  or  to  any  other 
person,  withmteat  to  defraud  creditors;  such 
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rasie  is  provided  for  by  the  tliirty-sixth  section, 
wiieo  the  insolvent  has  made  &n  assignment  to 
Irurtees  previous  to  his  dist^harge.    By  malting 
Ihb  distinct,   substantive  {ir(A  isi()n.  ilie  law 
ekarljr  excludes  sucb  ooovuvance  and  transrer 
from  the  operation  of  the  thirty-fourth  section; 
670*]  ilieri  by  making  a  clear  distinction  *be- 
iveeo  ihe  property  which  had  never  been 
I  tftnsferred  nefore  tne  discharge,  and  property 
I  bki  be«  u  po   trannfcrred  contrary   to  law. 
Whether,  then,  we  look  to  the  prbvitiioas  of 
tie  inaolTent  law  In  connection,  or  the  wordn 
of  the  34th  section  alone,  we  are  fully  satisfied 
Uut  an  assi^meot  bv  the  iosolveut  at  sonic 
time  imrioQS  to  the  aiflcharge,  is  necessary  to 
Test  bid  estate  in  the  trusleev,  so  as  to  i)n  vent  a 
labsequent  judgment  from  becumiug  a  lien. 
This  section,  tlien.does  not  affect  the  plaintiff's 
as  contended  l)y  llie  defendnnt.s;  tlie  judt;- 
Qtetu  may  attach,  notwithstanding  the  dis- 
eharfe.  if  we  assnme,  as  we  do  at  present,  that 
no  av.ignment  was  inude  Ixifore  the  29tli  Sep- 
u^ber,  1!:^,  after  the  plaintiff  had  made  a 
krf;  an  assignment  was  then  made,  and  this 
briogs  up  the  construction  of  the  36th  section, 
«hich  provides  that  when  a  conveyance  is  made 
priar  to  mwh  awignment  to  defitiud  credit- 
nn,  the  trustees  shall  have  power  to  recover 
tbeettate  so  conveyed.    It  follows,  tlmt  if  tiiev 
4oitoover  it.  it  must  be  distribated  among  all 
h"  fmiliiors  in  the  same  miinner  a**  if  the  in- 
"jUcnt  had  l^een  seized  or  poi»iiei»»ed  of  it,  at 
tbetime  of  such  assignment.  Soconstraed,  this 
-^tion  would  take  the  property  in  controversy 
'-.'■m  Mr.  llansou,  as  a  purchaser  under  the 
&«t?naM»t  of  June,  1837,  however  fair  his 
purehasp  may  have  Ixfn ;  it  is  very  analogous 
*othe  enacting  clause  of  the  Itith  Ji^liz.,  without 
be  aid  of  the  6th  tectioil  of  that  statute;  there 
.«no  proviso  to  except  a  purchajser  for  valuable 
r.'n*idenilion  without  notice  of  the  fraud  bc- 

r-xn  the  assignors  and  assignees.  There  is, 
aifieed,  no  declaration  in  terms,  that  the  fraud 
Tknt  conveyance  shall  be  void,  but  it  is  done 
in  t  iTeci  bv  declaring  that  the  trustees  may  re- 
curer  and  dispose  of  what  has  been  so  conveyed 
'M  fully  and  effectually  '  as  if  the  insolvent 
tifj  iKtually  iKfu  seized  at  the  time  of  the  as- 
r.|pimeai,  which  to  all  intents  and  purposes 
aaaals  tlie  fraudulent  conveyance,  and  takes 
ihinMale  from  the  iMin  haser  under  it,  a-s  would 
13th  £liz.,  but  for  tiie  exoeplioa  in  the  6th 

■  Literally  construed,  it  would  also  destroy 
the  Ilea  of  plaiatifl's  Judgment,  and  any  right 
fpanded  on  it*,  otiier  than  this  ratable  propor- 
tic'D  of  the  ireneral  effects  of  the  insolvent; 
givuu  it  this  effect,  the  36th  section  would  au- 
pnwde  the  ISlh  Eils.,  tlra  common  law  on 
»hirh  it  is  founded,  and  deprive  the  creditor, 
vbo  was  attempted  to  be  defrauded,  of  rights 
vhldkhave  been  nnqnestioned  for  two  hnnored 
no'l  sevi-Dty  year>.  It  hits  never  been  doubled, 
U»4l  s  crwiitor  wlio  takes  measures  for  avoiding 
a  tamMmt  conveyance  of  real  or  personiS 
-  'P«rt^ .  by  Icvyinir  on  and  buying  it  under 
07  i *J  iua  judgment. or  *a stranger  who  is  such 


liold  and  enjoy  the  property 

W  hi*  own  use:  at!(l  we  cannot  believe  it  was 
loteodcd  by  the  Act  of  lt*30  to  uproot  the 
Whole  system  of  jurisprudence  which  has  grown 
of  the  l^fh  FAh..  or  that  it  is  the  fair  con- 
uructkni  of  Hm;  proviaioos  of  the  66th  bcctioo. 


In  our  opinion,  they  apply  to  a  case  where  no 
creditor  having  previously  acquired  a  lien  or 
right  to  property  fraudulently  conveyed,  the 
trustees  procee<l  to  invalidate  Ihe  conveyance; 
and  tliat  it  does  not  apply  where  the  property 
is  In  the  hands  of  a  miui  flde  pnrcha.<ter  for 
valuable  consideration,  without  notice  of  the 
fraud  before  the  assignment  made  by  the  in- 
solvent. We  will  not  oe  the  flrst  to  so  construe 
a  State  law,  which  will  produt  e  the  most  mis- 
chievous effects  on  a  long  settled  system  of 
jurisprudence. 

*■  We  have  been  asked  to  consider  the  assigo* 
mcnt  as  having  been  made  before  the  discliarse, 
but  the  insolvent  record  shows  the  contrary — 
it  sliows  the  form  drawn  up,  unsiijnefl,  and 
williout  date,  the  actual  exix-ution  by  the  order 
of  the  court  on  the  29th  of  September,  1838,  as 
of  that  date,  together  with  the  refusal  of  the 
court  to  give  it  a  retrospective  effect  to  the  time 
of  the  discharge  or  petition.  This  was  the 
proper  course  to  pursue,  leaving  it  to  be  then 
after  decided  what  was  the  legal  effect  ot  the 
proceeding,  when  it  should  be  brought  in  qnes- 
tion. 

'  *  There  are  cases  where  a  court  may  order 
that  an  act  be  done  presently,  and  to  take  effect 
as  if  d()n<'  before,  i)ul  the  cases  aiv  few:  the 
power  is  a  delicate  one,  which  ought  to  be  used 
with  extreme  caution,  so  as  to  do  no  injustice 
to  third  persons,  or  Jn  any  way  prejudice  their 
rights;  when  it  is  intended  to  be  exercised,  it 
should  \h'  done  in  clear  terms,  and  an  entry 
thereof  in  idi'  of  record — it  is  even  then  viewed 
Willi  niucli  jealousy,  and  is  never  favored.  ( IVtie 
2  Peters,  521,  &c.)*  In  this  case  it  may  well  be 
doubted  whether  the  Court  of  Common  Pleas 
coidd  give  to  an  aNsignmeut  actually  made  in 
Septemlier,  1838.  the  effect  of  taking  away  the 
lien  of  a  judgment  rendered  in  January  pnv 
cediug,  and  which  the  judgment  creditor  had 
followed  up  by  a  levy,  while  the  assignment 
remained  unexecuted;  that  court  very  properly 
refu.sed  to  make  such  order,  and  this  court  will 
not  consider  that  its  having  been  done  which 
was  not  intendeil,  and  ought  not  to  have  been 
done.    (2  Peters,  522.  52;i)" 

And  thereupon  the  said  den-ndantK  further 
cxceptetl  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit : 

*'"  Having  disposed  of  these  objec- 1*672 
tlons,  we  now  proceed  to  another,  which  was 
much  pres.sed  during  the  trial — that  the  plaint- 
iff bad  not  shown  a  legal  title  to  the  property 
in  controversy,  so  as  to  enable  him  to  recover 
in  this  action.  As  this  objection  presents  ques- 
tions of  fact,  as  well  as  of  law,  we  must  refer 
to  the  evidence  of  title,  which  has  been  exhib- 
ited by  the  plaintiff,  as  direct  proof  of  its  being 
in  him  in  virtue  of  the  sheriff's  sale,  together 
wlUi  the  principles  of  law  by  which  the  evi- 
dence miist  be  applied. 

"  A  legal  title  is  the  right  to  real  estate,  de- 
rived from  the  original  owner  of  the  soil,  and 
passed  to  the  {>arly  claiming  it  by  deed,  will, 
descent,  or  legal  process  operating  as  a  deed  by 
force  of  a  law. 

"  An  etjuitable  title  is  one  acquired  without  a 
regular  deed  or  formal  couvevance  of  any  de- 
scription, which  a  court  of  law  considers  as 
a  inmsfer  of  the  estate  of  one  to  another;  but 
a  title  60  aci^uired,  as  in  et^uity,  justice,  and 
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good  conscience  to  vest  the  Ix'npflcial  interest — 
the  real  and  Ru()fitantia1  ownership  of  llie  prop- 
erty— in  tlie  pcrM)n  claiming  it.  In  such  a 
case,  a  court  of  equity,  whose  appropriate  and 
peculiar  juriftfliction  is  to  act  U|X)n  the  con- 
ncicnce  of  the  p<.'rson  who  holds  the  formal  or 
legal  title  to  the  property,  compels  him  to  con- 
vey it  to  the  person  to  whom  he  is  Ixiund  in 
goixl  conscience  to  make  a  complete  title,  thus 
uniting  form  to  substance. 

"As  when  B  sells  to  A.  for  a  prire  which  is 
paid  hy  A,  who  takes  j^ssession  and  makes 
valuable  improvements,  that  B  holds  the  title, 
and  refuses  or  neglects  to  make  a  deed.  A  is 
the  real  owner  in  equity,  but  B  is  the  owner  in 
law.  and  the  contract  of  purchase  is  by  the 
most  sfilemn  articles  of  agreement  under  seal, 
with  covenants  to  make  a  deed  on  payment  of 
the  purchase  money.  B  may  turn  A  out  of 
pa<y<e.«*sion  by  ejectment  in  a  court  of  law,  be- 
caiise  such  courts  cannot  recognize  merely 
equitable  titles.  But  a  court  of  equity  would 
prevent  B  from  following  up  his  legal  right, 
and  order  him  to  convey  it;  such  is  tlie  course 
and  settled  rule  of  this  court,  though  in  the 
courts  of  this  State.  A  might  successfully  de- 
fend himself  in  an  ejectment.  State  courts  act 
in  the  same  ca.se.  and  at  the  same  time,  as  a 
court  b<»th  of  law  and  equity,  which  we  cannot 
do,  as  the  courts  of  the  United  States  arc,  by 
the  Constitution  and  laws,  organized  on  com- 
mon law  principles;  and  though  we  have  full 
common  law  and  equity  jurisdiction,  we  must 
exercise  it  in  distinct  capacities,  as  judges  or 
chancellors,  as  tlie  nature  of  the  case  may  re- 
quire. 

"There  arc,  however,  cases  where  a  court  of 
law  will  not  inquire  whether  the  title  of  a 
plaintifT  is  legal  or  equitable;  a  tenant  will  not 
073*]  •be  allowed  to  dispute  the  title  of  his 
landlord  while  he  holds  under  him;  a  defend- 
ant in  a  judgment  cannot  contest  the  title  of 
one  who  holds  a  sheriff's  dee<l  under  a  .sale  on 
the  judgmeni,  nor  any  person  who  holds  jws- 
session  under  them,  by  privity  arising  after  the 
judgment;  in  all  such  castw  the  plaintiff  will 
recover  i>ossession,  so  that  this  objection  can- 
not be  made  by  Mr.  Joseph  L.  Moss  or  Isaac 
Phillips. 

"So  where  both  parties  claim  under  the 
same  title,  neither  is  bound  to  trace  theirs  be- 
yond the  common  source,  or  to  show  any  other 
right  than  what  appears  there;  the  court  will 
not  inquire  whether  such  title  is  legal  or  equi- 
table. The  right  of  possesion  depends  on  the 
question,  in  which  party  the  title  is  invested, 
'i'hus.  in  the  present  case,  both  parties  claim 
the  right  of  p«)s«essi(in  to  the  Chestnut  Street 
lot,  under  George  Thompson's  deed  to  Isaac 
Phillips.  It  is,  therefore,  not  necessnrv  for 
the  plaint ilT  to  show  the  nature  of  the  title  of 
Thomp.sf)n,  or  to  trace  it  through  the  title  deeds 
to  the  first  owner;  the  only  contest  between  the 
parties  being,  to  whom  the  right  conveyed  to 
Phillips  has  pas.scd — and  neitlier  can  call  on 
the  other  for  the  exhibition  of  any  other  title 
than  that  under  which  both  assert  the  right  of 
pos.session.  As  to  the  house  in  Sixth  Street, 
the  case  may  be  different,  if  the  a.ssignces  have 
any  claim  to  it,  by  any  other  than  the  title  of 
.1,  L.  M«»»»s  and  T*-n(U'  "Phillips,  f>r  Mr.  Hanson 
is  clolhctl  Willi  tlic  i  lianicler  he  iissumes.  or 
claims  by  a  title  udvenn;  or  independent.  He 


has  assumed  the  position  of  a  bona  fidf  pur- 
chaser, for  a  valualde  consideration,  without 
such  notice  as  the  law  requires;  if  this  pciriiion 
is  well  taken.  Mr.  Joseph  M.  Moss  and  David 
Samuel  can  have  no  interest  in  either  piece  of 
property,  or  be  actors  in  the  suit  in  opposition 
to  the  plaintiff  in  any  other  than  a  denvati^v 
right,  as  before  stated. 

"  Claiming  under  the  assignment  of  June, 
1837.  under  the  Orphans'  Court  sale,  or  und<T 
Mr.  Hanson  as  a  purchaser  from  them,  their 
possession,  if  they  had  any.  on  the  service  of 
the  writ,  must  Ix?  rightful  or  wrongful,  as  lh« 
case  may  Ik;  in  evidence;  it  is,  howevfr.  clear, 
that  in  their  own  right,  by  the  assignment.  thi'V 
cannot  controvert  the  title  of  Isaac  Phillij**  hd(1 
Joseph  L.  Moss,  or  call  (m  (he  plaintiff  to  pr<v 
duce  any  other.  Whether  they  do  claim  un<ler 
the  Orphans'  Court  sale,  how  or  what  they  door 
can  claim  b}-  it,  will  be  considered  hereafter;  anr 
claim  they  can  have  under  Mr.  Hanson  depencfsi 
on  the  nature  of  his  tiile,  and  how  be  ba»  « 
right  to  claim,  and  does  claim  the  property. 

*"  If  he  is  clothwl  with  the  charac-  [•€574 
Icr  he  assumes — that  of  a  purchaser  of  the  title 
of  HolK-rt  Phillips,  in  virtue  of  the  Orphan*' 
Court  proceedings — the  deed  of  Isaac  Phillips, 
to  the  as.signees.  and  theirs  to  him.  by  a  riirht 
adverse  to  the  title  of  the  assignees,  as  conveyoti 
by  the  assignment.  Mr.  Hanson  may  rely  on  it 
in  o]ipositiou  to  the  cquittible  right  of  the  as- 
signors, as  a  distinct,  independent  right,  (taaf^ 
ing  to  him  in  virtue  of  the  judicial  pri>ce«linsni. 
and  not  in  virtue  of  the  a'^ignraeut.  But  if  lie 
does  not  stand  as  the  purchaser  of  an  ailvcr*? 
title,  but  claims  under  the  assignment,  tbmudi 
the  deed  of  the  assignees  founde<l  u{M>n  it.  ht 
cannot  contest  the  title  of  the  assignors.  eve« 
if  he  assumes  another  position  as  a  purchaser, 
which  is  this:  a  purchaser  fn>ni  the  assi^o** 
})ona  jiiie,  for  a  valuable  consideration,  without 
any  notice  of  any  fraud  in  the  assignment 
Concedinjr  for  the  present,  that  in  this^xxsilioa 
he  might  hold  the  property,  though  the  assign 
ment  was  fraudulent,  he  neither  need,  or  could 
contest  the  title  under  which  he  claime<l:  for 
such  as  it  was.  liis  purchase  would  protect  bim 
from  all  the  consequences  of  fraud  between  iha 
a&signors  and  assignees,  unless  it  wa-*  afftcted 
b}'  the  plaintiff's  judgment  and  proceedtnga 
upon  it. 

"The  only  t>osition,  therefore,  in  which  Mr. 
Hanson  can  set  up  a  title  adve-rse  to  that  of  J. 
L.  Moss  and  Isaac  Philli|Vi.  or  call  on  thi 
plaintiff  for  any  other,  is  as  a  purcha'«er  under 
the  Orphans'  Court  sale;  considering  him  at 
present  as  so  standing,  the  present  question  f»» 
consideration  is,  whether  the  legal  title  of  the 
Sixth  Street  lot  was  in  the  heirs  of  RolK-rt, 
Phillips,  or  in  Joseph  L.  Moss  and  Isaac  Phil 
hps  as  the  firm  of  R.  &  I.  Phillips,  at  the  lime 
of  the  judgment  in  Januar}-,  1838. 

"The  plaintiff  may  show  a  legal  title,  with- 
out producing  a  deed  from  Uol»ert  Phillips'  to 
U.  &  I.  Phillips;  lu  ing  a  purchu^t  r  at  shthlTi 
sale,  he  is  not  supposed  to  have  the  title  pajvrh. 
or  bound  to  pnuluce,  or  to  account  for  liiera; 
it  is  suflicieni  if  he  can  prove  that  a  deed  once 
existe<l.  or  if  he  can  pmve  such  f.^«is  as  ^ill 
authorize  a  jury  to  presume  that  one  had  Imva 
made,  if  notice  was  given  to  tho!«*r  !n  wh"» 
possi  s.sion  it  is  presumed  to  have  been,  to  pro- 
duce it  at  the  trial." 

BOWABD  S 
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And  tht!reiipt>n  the  drfcndanfs  fiirtlier  ex- 
><:pted  to  the  following  matters  or  propositions 
/  Uw  cnmtoiaed  in  the  Mid  charge  to  the  jury. 

I  to'  ^  it .' 

»  •  Id  an  orumary  case,  the  jury  must  decide 
f.txD  the  evidencie  before  them  what  facts 
Lave  been  proved;  but  in  this  ctxsc  there  Is 

I  675*J  *oQc  feature  which  is  rulhcr  unusual, 

fm4  to  whidi  It  ii  necessary  to  call  your  special 
i:r-ntinn.  ns  a  mntter  which  has  an  importan? 
l*:^nug  ou  soijif  <  >f  ith  prominent  points.  Timely 
jHitk*  was  -ivin  by  the  plaintiff's  counsel  to 
th«  counsel  of  the  assignors  and  assipnt'cs.  to 
produce  at  the  trial  the  books  of  R.  &  I.  Phil- 
JiiM;  no  objection  was  made  to  the  competency 
;f  tin:  Mtice — they  were  called  for,  but  were 
r.^-t  produced  till  the  day  after  the  evidence  was 
ricwed.  and  at  the  moment  when  the  court  had 
a\\ed  on  the  plaintiff's  counsel  to  address  the 
jtirv.  No  reason  was  assigned  for  their  non- 
i-Jitction,  saw  tlu-  reference  to  thi;  illness  of 
Moas;  but  Hr.  Phillips  was  in  court:  no- 

Mbe  was  given  to  Mr.  Hanson,  though  none  was 
Koessary,  as  the  Ixxikf?  could  not  be  presumed 

^  be  in  his  poasmioa.   That  (h«y  could  have 

Beea  prodooed  before  tbe  evidence  on  both 
*Jm  was  cUised.  cjin  scarcely  Ik'  d  iul  ud. 

^i>en  so  many  were  produced  afterwards. 

■mv  production,  then,  was  no  complfenoe 

Ihv  notice:  the  i)Iaiutifr  could  not.  with- 
kave  of  the  court,  have  referred  to  them ; 
not  bound  to  ask  It,  and  had  a  right  to 
•xvtl.  u>  if  they  had  not  been  produced. 
' Uanson  had  a  right  to  call  for  the 
;  d^imlng  by  an  advene  title,  be  might 
lave  mnvf'd  thf  court  for  uu  order  to  produce 
but  he  made  no  effort  to  procure  them ; 
•ftv  M>,  becaoie  there  was  no  evidence  that 
rVm  in  any  way  endcaror  to  have  them  pro- 
dooed. although  the  court,  in  their  opinion  on 
Utt  motimi  for  •  nonsuit,  plainly  intimated  the 
effect  of  their  nonprodurtion. 

"  There  has,  therefore,  been  no  satisfactory 
oc  tessonable  ground  assigned  for  th^  having 
Ifcf  j  kept  back,  and  the  plaintifThas  afairca^e 
iar  ailing  on  you  to  presume, whatever  the  law 
viU  authorize  you  to  presume  as  to  the  contents 
f  ^h-.'  books.  ( )ij  this  subject  llie  fifteenth  sec- 
of  the  Judiciary  Act  has  made  tliis  pro- 
^moa  :  '  That  all  the  s^d  courts  of  the  United 
Sitstes  ^hall  have  power,  in  the  trial  of  actions 
il  law,  ou  muliuu  and  due  notice  thereof  being 
e^iveo.  to  require  the  parties  to  praduce  books 
ar  "*ri!!nLr^  in  their  po9.>4ession  or  power,  which 
attotuin  evidence  pertinent  to  the  issue, in  cases, 
ud  under  circumstaucot  where  they  might  be 
compeiied  to  produce  tlie  same  ■  "  li  ordiniiry 
falaof  proceeding  in  chancery ,  ..;ul  if  u  plaua- 
iffihall  fail  to  comply  with  such  order  to  pro- 
4not  books  or  wrilinxs.  it  .vball  be  lawful  tor 
IbeeourtB,  respectively,  on  motion,  to  <;ivc  tlie 
Uke  Judgment  for  the  defendant,  as  in  cases  of 
■mah:  and  if  a  defendant  sball  fail  to  com 
^jirtth  such  order  to  produce  books  or  writ 
Iw,  U  shall  be  lawful  for  the  courts,  respect 
Wtt*]  Ively,  on  *moticm  a«j  aforesaid,  to  «rive 
Bfainst  him  or  her  by  default.'  This 
ooarts  of  law  to  apply  the  same  ruU'S 
iples,  where  papers  or  books  are  with 
have  been  adoptetl  by  courts  efpiity, 
yf--^'h  iri-  -  .  oi if  Opinion,  as  lon;r  since 
.ffiimiiiifiii  m  Ajtmc  v.  OdcnJt^mer  i^ljitjA^i^'M 


And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 

jury,  to  wit  t 

"  It  must  not.  then,  be  supposed  that  the 
only  effect  of  the  supprcasiim  or  keeping  bM^ 
booksand  papers.iato  admit  secondary  evidence 
of  their  contents,  or  that  the  jury  are  confined, 
in  presuming  their  contents,  to  what  is  t>roved 
tfi  hfive  been  container!  in  them;  a  jury  may 
pre.Hume  as  largely  afi  u  chancellor  may  do, 
when  he  iu:;ts  on  his  conscience,  tea  jury  does, 
and  ought  to  do,  and  on  the  same  principles. 

"  Mr.  Bridges  states  that  lie  believes  there  is 
an  entry  on  the  books  of  the  transfer  from 
Herring  to  Hol)ert  and  Isaac  Phillips,  but  don't 
know  how  Llie  transfer  was  made.  It  in  in 
proof,  by  the  clerks  of  Robert  and  Isaac  Phillips, 
that  an  account  was  open  on  their  books  with 
the  Sixth  Street  lot;  that  the  money  of  the  firm 
wiw  applied  to  the  payment  of  the  considera- 
tion money  to  Herring;  one  of  the  persons  who 
erected  the  new  building  says  he  was  paid  by 
the  notes  and  checks  of  the  firm;  a  tenant  proves 

i  that  Joseph  h.  Mobs  rented  it  in  the  name  of 

I  the  firm,  ivbo  furnished  it  to  the  amount  of 
$1,000,  and  the  tax  collectors  prove  the  pay- 
ment of  taxes  by  the  firm.  In  opposition  to 
this  evidence,  the  defemhuitecrfreriiothlng:  the 
books  of  the  flrin  arc  8upprcesed»  when  they 
could  and  ought  to  have  bopn  prodnced;  and 
the  sole  reliance  in  support  of  the  title  of  Rob* 
ert  Phillips,  is  the  deed  from  Herring.  If  you 
believe  the  witnesses^Kobert  Phillips  never  was 
the  sole  and  real  owner  of  this  property  on  the 
first  purchase;  and  if  ynu  think  the  facts  stutn! 
are  true,  you  may  and  ought  to  presume  that 
if  the  books  bad  been  prtiduced.  they  would 
have  shown  tli;if  the  iiHyment  of  the  whole 
purchase  money,  and  the  whole  expense  of  the 
improvements  made  on  the  lot.  were  paid  by 
the  firm;  that  it  formed  an  item  of  their  joint 
estate,  and  was  m  considered  by  the  partners. 
You  may,  also,  and  ought  to  presume,  that  the 
prnf!nr-tion  of  the  l>()oks  would  have  been 
favorable  to  the  plaintiffs,  and  unfavorable  to 
the  defendants,  in  any  other  aspect  as  bearing 
on  the  ownership  of  this  property.  On  such 
evidence  we  would,  as  a  court  of  equity,  hold 
that  there  was  such  a  clear  equitable  title  in  the 
*flrm,  thatRolHjrt  Phillips.or  his  heirs.  [♦(J7  7 
were  bound,  ou  every  primdple  of  justice,  con- 
sdenoe,  and  equity,  to  make  a  convcvance,  so 
as  to  make  that  title  a  legal  one.    Ana  whvw  it 

i  appears  that  the  members  of  the  new  finn  had 
conveyed  it  in  trust  for  creditors,  as  their  joint 
property,  that  the  grantees  had  accepted  the 

.  conveyance,  an<l  sold  the  property  under  the 
assii^ninent,  tliiit  tiie  purcha^r  from  them  bad 
ncrepled  a  deed  re*  itinir  llieirH,  iitit!  no  other 
title,  we  cannot  hesitate,  as  jiulpes  in  a  conrl 
of  law,  in  instructing  you  that  you  may  pre- 
sume that  such  a  convtyancc  from  I{ol>ert 
Phillips,  ur  hli?  heirs,  has  been  nnide,  as  they 
were  i)ound  Itt  equUy  and  good  cooedence  to 

nnike. 

Leual  presumptions  do  not  dejH'nd  on  any 
d(ffineii  state  of  ihinfrs ;  time  is  always  an  ini 
portaut,  and  sometimes  a  necessary  ingredient 
in  the  chain  of  circumstances  on  which  the 
presumption  of  a  conv<,'yance  i.s  nnide,  it  is 
I  more  ur  less  imporlaut.uccurdtug  to  the  weight 
I  of  the  other  circumstances  in  evldeoce  in  the 
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TakiDg,  then,  tUi  In  connecUun.  and  in 
the  total  abaenoe  of  all  proof  of  any  adverse 

claim  by  Robert  Phillips,  or  his  heirs,  from 
l^SSif  every  circumstance  is  in  favor  of  ttic  pre- 
sumptloB  of  aeoBveyanoe;  and  we  can  perceive 

littlf.  if  any  welsr^t.  in  rhn  only  cirrnmstatieo 
iKil  up  to  rebut  it,  which  in  the  prucecUin^  in 
the  (Mrphaoa'  Oouri.  You  will  give  them  what 
consequence  3'ou  mny  think  they  may  deserve, 
when  you  look  to  ihe  time  and  the  eircum- 
atances  under  which  they  were  commenced, 
carried  on,  and  conipleted  hy  a  sale  for  $22,- 
500,  which  counstl  admit  wjis  not  paid,  and 
also  admit  that  the  sole  object  was  to  extinguish 
the  mrn>  spark  of  letral  right  remaining  in 
iiobert  Fhillipi},  or  his  heirs,  and  not  because 
le  or  they  had  any  beneficial  Interest  in  the 
property.  If  there  was  lawful  jrround  for  pre 
sumini;  the  existence  of  a  conveyance  from 
him.  or  them,  before  November.  1837.  we 
should  tliitik  thai  anythitiLT  accruing  afterwards 
was  eutiiied  to  no  weight  iu  rebu U tug  8uch  pre- 
sumption :  and  were  we  in  the  jury  box,  we 
wotild  tliink  it  ofverated  the  oUier  way.  It  was 
lor  the  mtercst  of  tlie  assignees  and  asHentiag 
ereditors  to  cou»iiler  the  eon^yance  as  not 
made;  for  if  it  had  Ix-en  made  previouslv.  a 
non-assenting  creditor  to  the  assignmeut  might 
take  it  under  a  judgment,  as  was  done  by  the 
plaintiff,  and  thereby  hold  it,  if  the  assignment 
did  not  pass  the  title;  whereas,  by  taking  the 
deed  as  not  made,  the  Orphans  Court  sale 
would  vest  the  title  in  the  assignors,  and  leave 
no  legal  right  on  which  a  judgment  against 
Joseph  L.  Moss  and  Isaac  Pliillips  could  attach. 
An.  however,  this  is  a  matter  entirely  for  your 
07  8*1  'consideration,  we  leave  It  to  your  de- 
cision.with  tins  principle  of  law  for  your  guide  , 
that  oa  a  question  whether  a  conveyance  aliall 
be  presumed  or  not,  the  jury  are  to  look  less  to 
the  direct  evidence  of  the  fact  than  to  the  rea- 
sons and  policy  of  the  Iaw,iu  authorizing  them 
to  infer  that  It  was  made  if  the  party  who  was 
in  pogaession  of  the  legal  title  was  bound  in 
equity  to  convey  to  the  real,  true,  equitable 
owner.  This  legal  presumption  Is  not  founded 
OD  the  belief  alone  tliat  tlie  fact  existed,  but 
much  more  on  those  principles  wliich  enforce 
Justice  and  honesty  between  man  and  man.and 
tend  to  the  ser  urity  of  po^we.s.sion.'?  which  have 
remained  uninterested  and  undisturbed.  Should 
your  opinion  be  In  conformity  with  ours  on  this 
point,  y^u  will  prrmimf  that  there  was  a  deed 
from  Uobert  Phillips,  or  his  heirs,  competent 
to  vest  the  title  to  the  Sixth  Street  lot  in  the 
firm  of  Robert  and  Isaac  Phillips— that  it  so 
remained  at  the  time  of  the  assignment,  and 
that  it  was  bv  such  oonvqranoe  as  would  enable 
them  enjoy  the  property  against  Robert 
Phillips  and  his  heirs.^' 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

*'  Should  you  think  otherwise,  voti  will  find 
accordingly;  but  even  then  your  dndiug  would 
not  affect  the  merits  of  the  case,  because  Mr. 
Hanson,  or  those  under  him,  cannot  make  the 
objection  of  the  want  of  a  legal  title,  unless  he 
stands  firm  in  the  position  he  a.'vsumes — that 
of  a  b'ina  fide  purcluuser  fur  vnlnablc  consid- 
eratiou,  without  notice,  such  as  the  law  re- 
qvtrsi. 


"  There  are  two  classes  of  purchasers  of  iliii 
description. 

' '  First.  Those  who  are  thus  referred  tf^.and 
the  requisites  to  clothe  themselves  with  suck 
character  prescribed  by  the  Supreme  Court  sf 
the  United  Sute.^.  in  Ii'>'>m  v.  O^V^^  (10  Peitrs, 
210  to  212).  '  It  is  a  general  principle  in  cotuU 
of  equity,  that  when  both  parties  chdm  by  sa 
equitable  title,  the  rnu^  who  is  prior  in  time  i* 
deemed  the  better  iu  right  (7  Cranch,  18: 18  T. 
R,  533:  7  Wlieat..  46);  and  that  where  the 
cfjuilies  are  cfjual  in  point  of  meiit.  the  l»w 
prevails.'  This  leads  to  the  rea^iu  fur  protect- 
ing an  innocent  purchaser,  holding  the  lepi 
title,  against  one  who  has  the  ]>rior  equity;  1 
court  of  equity  can  act  only  on  the  conscience 
of  a  party ;  if  he  has  done  nothing  that  taints  it» 
nf)  (If  inand  can  attach  upon  it,  so  as  to  girs 
any  jurisdiction.  (Sugden  on  Vciid.,  T21) 
Strong  as  a  plaintiff's  equity  may  be,  it  can  ts 
no  case  be  stronger  than  that  of  a  purchas<f 
•who  has  put  himself  in  peril  by  pur-  [•679 
chasing  a  titlc,aod  paying  a  valuable  considerv 
tion,  without  notice  of  any  defect  in  it.  or  A 
verse  claim  to  it;  aud  wlien  iu  addiuou.  \>t 
shows  a  legal  title  from  one  seized  and  posi<«««d 
of  the  property  purchased,  he  has  a  right 
demand  protection  aud  relief  (9  Ves..  36-;W), 
which  a  court  of  equity  impart^  liberally.  Such 
suitors  are  its  most  especial  favontes.  It  will 
not  inquire  how  he  may  have  obtained  a  statute, 
mortgage,  incumbrance,or  even  a  satisfied  legal 
term,  by  which  he  can  defend  himself  at  law, 
if  outstanding;  equity  will  not  aid  his  advemrf 
in  taking  from  him  the  tabnUa  nonifttfb,  o 
acquured  before  a  decree. 

'*  But  this  will  not  be  done  on  iner»  awtuMl 
or  allegation :  the  protection  of  .such  ^'^^J.n'i^ 
purchase  is  necessary  only  when  the  plaiatid 
has  a  prior  equity,  which  can  be  bancd  m 
avoided  only  hy  the  union  of  the  legal  title  willi 
an  equity',  arising  from  the  payment  oi  tii^ 
money,  and  receiving  the  conveyanoe  wilhooi 
notice,  and  a  clear  con.science. 

"  Second.  Those  who  claim  the  characUtf  oJ 
purchasers  under  the  6th  seeti<m  of  tlie  I81I1 
Eliz.,  the  requisites  of  which  are  thusdcfln»<i 
by  the  law :  '  That  this  act,  ot  anything  there 
in  contained,  shall  not  extend  to  any  estate  oi 
interest  in  lanrN  teuemeuts,  hi TM^itami'Dis, 
leases,  rents,  commons,  profits,  ^oods,  or  ckittr 
tels,  had.  made,  conveyed,  <Mr  assumed,  orbcie* 
after  to  he  had,  made,  conveved.  or  aasumed, 
which  estate  or  interest  isor  sludl  be  upon  gix^i 
coDsideration  and  i0aii,^l&  lawfully  conveye<J 
or  assumed  to  any  person  or  persons,  or  Itodicf 
politic  or  corporate,  not  having  at  the  timt*  fl 
such  CCmveyance  or  assurance  to  ihem  msdiv 
any  manner  of  notice  or  knowle<lge  of  "suoii 
covin,  fraud,  or  collusion  as  is  afores&iil; 
anything  before  mcnticHied  10  the  eoBtniy 
hereof  notwithstanding.' 

*'  Our  first  inauiry  must  be.  wh«  tljt  r  Mr^ 
Kanson  comes  within  the  first  cIsks  of  m^cIi 
purchasers,  by  any  evidence  he  has  adductrd.  " 

"  He  claims  the  Chestnut  Street  lot  under  ihd 
title  of  baac  Phillips,  bv  the  deed  of  thr  a4t 
signecs,  as  the  estate  of  fsaac  Phillips.  wlthotA 
any  claim  by  any  t)utstanding  kgaJ  tiilt  \i 
to  this  property,  then,  he  does  not  come  withiq 
the  first  clii8.s;  he  relies  exclusively  on  the  dw'^ 
of  ThomiMiOU  to  Isaau  Phillips,  the  M6cagniot-Q^ 
and  the  deed  of  tbeastimees.  He  dttma  ths 
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Hxth  Street  lot  under  RolK?rt  Phillips,  and  not 
liiJiC  Phillip*,  and  adduces,  as  evidence  Ihere- 
rf,  the  following  chain  of  title: 

"The  dee<l  from  IleiTinji?;  the  Orphans' 
Court  proceeilinj^H:  ihe  sale  under  ihem;  ihe 
k^l  from  Isaac  Phillips,  the  administrator,  to 
880*]  ♦J«>«eph  M.  M()t«8  and  Duvid  Samuel, 
ijn  Ihe  aOth  January.  18:38.  and  the  deed  of  lOlh 
Miy  1839  (made  by  them  pursuant  to  the  pub- 
fcs»Ie  to  Mr.  Hanson,  on  the  30th  April,  pre- 
•dinir).  recorded  on  the  23d  May.  1839;  and 
Ibtre  his  case  as  to  the  mlTerne  title  of  the 
Si:L  Street  lot.  as  one  distinct  from  the  Chest- 
inl  Street  proju-rty.  On  insiK*ctin>'  the  deed 
hr  the  Sixth  Street  lot,  there  is  found  no  refer- 
■ceiolhe  title  of  Rolierl  Phillijift.  or  the  Or- 
ikin*'  Court  sale;  the  whole  recital  of  the  title 
■  the  amignnu-nt  of  June,  1837,  and  there  is  no 
Hker  covenant  in  the  deed  than  against  ihe  acts 
rfthe  grantors,  who  execute  the  dm!  iis  assign- 
»;  und  not  as  purchawrs  from  Isjuic  Phillips, 
if  ihr  title  of  R.  Phillips,  in  virtue  of  the  Or- 
^tmayt'  Court  pnxvetlings. 

*•  Xo  evideuce  is  offered  ef  any  agreement, 
Wtrvn  intenti(m  to  sell,  or  pjirchase,  any  other 
i^n  the  title  which  pMssed  by  the  assignment; 
D  that  there  is  no  obligatiim,  legal,  equitable, 
r  moral,  on  the  assignees,  to  make  any  con- 
intuce  of  the  right  of  Roliert  Phillips,  unless 
Ir  H&n.<«on  can  affect  them  with  some  fraud, 
ribow  some  accident  or  mistake  tmder  which 
teicceptefl  the  conveyance.  The  form  of  this 
l««J  i«  in  substance  the  same  as  the  deed  for 
^Chestnut  Street  lot;  the  recital  of  the  as- 
^niment  the  same,  and  l)oth  made  in  the  ca- 
pciix  of  ii-ssigne*,*s.  There  seems  no  one  fea- 
■w  of  difference  between  the  two  purchases, 
rioch  can  make  one  refer  to  the  title  of  Rob- 
Bl.  and  the  other  to  Isaac  Phillips;  and  if  you 
Kheve  the  evidence  of  Mr.  Blackstone,  there 
lone  fact  iu  evidence  which  goes  strongly  to 
>»»>Te  that  he  neither  purchased,  or  intended  to 
«rcha«  any  other  title  than  what  his  deed 
ptnrpetrted  to  convey.  Mr.  B.  says,  that  after 
Is  ejectment  was  served  on  him.  he  had  acon- 
iV«iion  with  Mr.  Hanson,  and  expre.m-d  some 
bohi  about  paying  the  rent;  to  which  Mr. 
Imoo  replied  that  the  properly  was  his, 
ti  had  purchased  it  at  auction,  under  the  best 
egal  advice.  If  this  was  so.  and  he  had  pur 
iMed  the  title  of  Robert,  and  not  Isaac  Phil- 
)ft,  or  that  of  the  tirm.  it  i^  «cnrti  ly  cTudibK- 
Bit  be  would  not  have  been  advised  to  at  least 
jteadeed  with  a  reference  to,  and  ivcital  of 
PPtitle,  and  that  he  would  not  have  done  so; 
n  \he  cootrury  he  took  a  deed  in  the  form  it 
and  claimed  exclusively  under  it.  By 
to  the  auction  sale,  it  appears  that 
waa  no  notice  of  the  title  of  Robert  Phil 
but  the  title  under  the  assignment  wa** 
to  be  go<N|.  and  the  sale  made  imder  it. 
It-  absence  of  all  explanatory  evidence,  the 
'  ial  oonalniciiou  of  the  deed  is,  that  it  ronvey- 
n,  «ad  purp4>rt(*4l  to  convey  no  other  than  the 
181*] 'title  of  the  asaignors,  and  that  no  legid 
WBMimption  can  t)e  made  that  any  other  right 

r,  wpnclally  when  it  does  not  appear  tliat 
f!  had.  at  any  time  before  this  trial, 
'  •    the  Orphans'  (.'ourt  .«ale,  or  the 

i'tiiilips.  On  ihi.s  ground  alone, 
II  has  failed  to  bring  himself  within 
\Avs  established   by   the  Supreme 
.   ifoesaary  to  cooslilute  a  purchaser  of 


the  first  class :  and  there  are  other  circumstances 
in  the  case  equallv  conclusive  to  exclude  him. 
{Vide  10  Peters.  211.  212.) 

'*  We  are  next  to  consider  his  character  as  a 
purchaser  at  the  assignees'  auction  sale  of  the 
title  which  is  claimed  to  have  passed  by  the  as- 
signment. 

"The  evidence  of  his  filling  this  character  is 
his  bid  at  the  auction,  his  acceptance  as  a  pur- 
chaser, and  the  deed  from  the  assignees,  its  rec- 
ord, his  possession  of  the  property,  and  claim 
of  title  by  the  purchaser ;  but  no  evidence  isof- 
fered  of  the  actual  payment  of  any  money,  in- 
dependently of  the  recital  of  the  deed  and  the 
receipt  at  the  foot  of  it,  which  is  for  the  whole 
consideration,  while  the  counsel  of  Mr.  Hansom 
distinctly  admit  before  you  that  only  one  third 
has  l)een  paid.  There  is.  therefore,  no  pretense 
s<!t  up  that  any  more  was  actually  paid,  or  that 
the  recital  of  the  deed,  or  the  admission  in  the 
receipt  Is  correct:  but  we  do  not  think  proper 
to  put  this  part  of  the  case  on  the  admission  of 
counsel,  as  they  might  fairly  contend  that  the 
admission  should  be  received  as  made,  where- 
by the  payment  of  one  third  would  l)e  taken  as 
part  of  the  admission,  or  the  whole  be  disre- 
garde<l.  It  is  better  and  Siifer  to  take  the  case 
as  the  law  considers  it.  independently  of  any 
admission,  and  according  to  well  established 
pnuci[)les,  as  applicable  to  a  purchase  set  up 
under  the  circumstances  in  evidence,  of  an  es- 
tate in  lands,  conveyed  '  upon  good  considera- 
tion, bona  fide  lawfully  conve)e<l,  to  a  person 
not  having  at  the  lime  of  such  conveyance  any 
manner  of  notice  or  knowledge  of  such  covin, 
fraud,  or  collusion'  as  is  recited  in  the  law. 
You  will  observe,  that  by  the  preamble  and  en- 
acting clau.se  of  the  English  statute,  all  convey- 
ances, bonds,  judgments,  &c.,  made  with  intent 
to  hinder,  delay,  or  defraud  creditors,  are  de- 
clared actually  void,  although  the  {)er8on  who 
accepts  of  them  is  no  participator  in  the  fraud; 
It  is  a  sweeping,  general  denunciation  of  such 
acts  as  unlawful,  liaving  no  effect  as  against  the 
person  designed  to  be  defmudetl.  but  good  be- 
tween the  p<u-lies  and  all  others;  the  conse- 
quence whereof  is.  as  we  have  heretofore  held, 
that  the  fraudulent  grantor  remains  the  legal 
owner  of  the  property,  not  because  his  deed 
*is  not  binding  on  him,  or  his  heirs,  but  [*082 
the  law  has  put  it  out  of  his  power  to  devest 
hiinvelf  of  properly,  by  a  deed  disigneil  to  de- 
fraud creditors;  he  therefore  holds  the  legal 
title  in  trust  for  his  creditors,  and  for  the  pur- 
j)ose  of  applying  it  to  the  payment  of  his  debts. 
IS  as  fully  the  legal  owner  after  the  conveyance 
as  before,  thotigli  as  to  all  others  the  estate  is 
in  the  fraudulent  grantee.    (I  Baldwin,  3.')C.) 

"  Such  is  the  effect  of  the  enacting  part  of 
the  statute,  which  would  not  protect  the  fairest 
of  purchasers  for  the  want  of  any  words  limit- 
ing or  qualifying  its  impemlive  terms,  and  pre- 
cludes any  construction  or  exception;  but  the 
si.vth  section  operates  as  an  exception  in  the 
case  provided  for,  which  is  a  conveyance.  &c., 
designed  by  the  grantor  to  defraud  creditors, 
but  iu  which  the  grantee  has  in  no  way  jmrtic- 
ipatetl,  or  haul  any  notice  or  knowledge  of  any 
fraud  before  the  conveyance.  {Mnyninc  v. 
T/tamption  7  Peters,  389*.  Siv.)  Mr.  Hanson 
claims  to  be  a  purchaser  of  lids  description 
from  the  assignors  under  the  assignment,  and 
in  virtue  uf  Ihu  proviso  iu  the  law,  claims  to  be 
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protected ;  although  the  asaignment  was  fraud- 
ulent between  the  parties,  the  question  now  to 
be  conaidered  is.  whether,  if  the  assignment  be 
▼old,  he  can  be  in  a  better  situation  than  the 
assignors;  in  decidini;  which,  ii  must  be  as- 
sumed that  the  assignment,  is  void  as  to  credit- 
ors, unless  Mr.  Hanson  can  hold  what  the  as- 
signors cannot.  The  true  inquiry, then,  is,  not 
whiit  was  the  cliaracler  of  the  assignment,  bat 
hb  character  ar  a  purdiMcr  from  the  fraudu* 
)<-nt  ^runti !  for  if  the  uHiiignmcnl  is  valid, 
then  Uie  piaintitl's  judgment  was  no  lien,  and 
he  can  have  no  rignt.  We  must,  therefore,  see 
whether  Mr.  flanwn  fills  the  character  of  a 

Eurcbaiier  under  th^  sixth  section  of  the  ISth 
Ills..  Msumtng  the  Msignment  to  be  fraudu- 
lent f<Hr  the  purpose  of  this  toquivy,  and  this 
only. 

The  first  question  is,  what  he  U  bound  to 

prove;  the  ireneral  answer  is  at  hand,  that 
claiming  under  an  exception  to  Die  law,  lie 
must  bnng  himself  within  it,  or  he  comes  nn- 
der  tlio  onactinij  clause;  and  he  mimt  prove  it 
br  other  evidence  than  what  is  repudiated  in 
the  law  by  clear,  comprehensive  words,  as  not 
sufllcient  to  mlw  n  f-'mvf  v;iMr-c  nr.r  of  it;  they 
are  'any  preleuhe,  color,  leii^^ned  considera- 
tion, expressing  of  use,  or  any  other  matter  or 
tiling  to  the  contrary  notwithstanding-.' 

"No  words  can  better  or  more  clearly  apply 
to  the  consideration,  or  usesexpraned  in  a  con- 
veyance, or  other  ret  itnl.  averments,  or  declaiu- 
tions,  which  are  set  forth  as  the  reasons  of  mak- 
ing 1  licnce  it  is  inciunbent  on  the  party  lo  do 
<l8.'i*j  more  than  to  produce  the  deed  *con- 
taiuing  iLem:  for  if  the  mere  statemeul  of  ihc 
parties  imposes  ou  a  creditor  the  nwessity  of 
proving  their  falsity,  he  might  not  be  enabh  d 
to  do  it,  U8  the  matters  so  recited  are  nol  with 
in  his  knowledge,  fiut  if  they  exist,  they  must 
be  known  to  the  parties  lo  the  dee<i,  and  can  be 
easily  proved;  if  the  law  was  otherwise,  it  would 
be  easy,  as  the  Supreme  Court  of  the  United 
States  say  (4  Wheat.,  507),  for  the  grantor  to 
make  out  such  a  ca.se  by  his  own  recital  that 
'there  would  no  longer  exist  any  difliculty  in 
evading  the  rights  of  creditors.'  The  Supreme 
Court  of  this  State  have  also  established  it  as  a 
rule,  tliat  whoever  sets  up  a  plea  of  jnirehase  for 
valuable  consideration,  rou.st  support  it  by  oth- 
er evidence  than  the  conveyance,  or  !he  receipt 
at  the  foot  of  it,  which  is  unly  the  ncknowletlg- 
ment  of  the  grantor.  We  cannot  better  state 
the  law  on  this  subject,  than  In  the  words  of 
that  court  in  Il'>(/erH  v.  If.tl!  (i  Watr^  J^nj. 
'  Though  in  the  absence  of  proof  to  tlie  cou; 
traiy.  the  presumption  is  in  favor  of  the  falr^ 
m^^  of  a  transaction,  yet  flight  and  an  absolute 
general  alignment  are  iu  themselves  circum- 
stances demonstrative  of  fraud ;  and  though  not 
conclusive,  they  undoubtedly  itnpo«*  on  the  as 
signee  the  necessity  of  elucidation.  He  is  tlie 
most  co^lzant  of  the  transaction,  andbestable 
to  explain  it;  and  why  should  the  business  of 
explanation  be  laid  on  the  creditors  placet!  by 
him  in  the  dark,  though  entitled  to  light?  The 
queKtion  is  on  the  existence  of  a  vuluahle  eon 
sidcratiou ;  and  it  would  l>t'  against  a  f  uuUu 
mental  rule  of  evidence  to  burden  them  with 
the  nceesslt}'  of  pro<luein<;  ne^ativp  i^roof.  The 
policy  uf  handing  these  transaclious  with  little 
attention  to  teuaeroesSi  is  obvloiis  and  uncom- 
promiaUig,  Th^  m  uloeit  of  ffequent  occur- 
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rence  in  practice,  which  require  to  be  thorouj! 
ly  probed,  and,  if  nece»iary,  laid  open  to  tl 
bone,  and  on  him  be  the  consequences  wj 
wiUiholds  the  means  of  doing  so.  ! 

"'But  the  defendant  claims  to  hold  4 
charged  of  the  fraud,  if  such  there  were,  i 
having. as  he  allege;;,  purchased  without  notlesj 
it.  Adeciwnn  <  f  ihr  question  <>f  notice  is  \iuc:\ 
ed  for  by  the  circumstances,  and  we  give  oos 
There  was  ndther  proof  of  valuable  cooSidH 
tion.  nor  the  --enililarM  i-  i^f  it:  and  nothing' 
clearer  than  that  a  plea  of  purchase  for  val) 
must  be  sustained  hr  other  evidence  thae  t| 
convi  ynnce.  Even  the  receipt  of  tlie  dcht  r 
not  proof  against  his  creditor  claiming  p«^ 
mount  to  the  debtor's  grantee,  tnasmura  as  l| 

fraudulent  ronvpyanrp  i*--  nn  rnn v(  \  ,inc<>  at  ) 
a^nst  the  lulerest  intended  lo  be  defraud^t 
His  receipt  or  other  adtnowledgment  of  pS 
ment  tluTcfore,  is  the  act  of  a  grantor,  ddi 
subsciiuenily  *to  a  title  derivetl  from  [*08| 
him.  which,  consequently,  may  not  be  prcj 
diced  hy  it.  Now.  the  defcTnlani  prtKluced  not 
io^  but  the  conveyance.with  whatever  colhUci 
evidences  of  payment  may  have  been  imbodij 
in  it.  or  appended  to  it;  and  they  f«-n  far  «hii 
of  proof  of  actual  payment;  for.  giving  a  fK; 
rity  for  the  purcluue  money,  which  in  practi 
is  often  the  consideration  for  a  refetjit  at  m 
foot  of  the  conveyance,  is  not  enough  to  en  at 
him  to  the  character  of  apurefaaaer  for  vaiuat] 
consideration,  and  the  court  properly  reject^ 
the  prayer  for  protection  on  that  gn*und.' 
Watts, ':}(>2.) 

"  A  deed  is  (  vi  l.  ace  of  a  conve3'auce  in  fM 
and  when  the  payment  of  the  consideration : 
proved,  it  Is  fmmafade  evidence  of  m  purebil 
presumed  to  fx-  fair  till  the  contmry  appear 
iiuUats  there  in  something  on  the  face  of  it  I 
excite  suspicion.  ' 

"This  rule  i.s  founded  on  the  same  sout 
reasons  as  the  rule  that  an  asserted  purdia^i 
must  prove  the  payment  of  the  c^nsid^mth! 
recited;  for  a  party  who  alleges  fraud,  ought  I 
be  prepared  to  prove  it.  and  it  is  as  difflcuii  ft 
a  party  claiming  under  a  deed  to  prove  athm 
aiively  his  bona  fide;  or  want  of  notice,  as  for 
party  claiming  against  it  to  prove  the  noopa; 
tnent  of  the  money.  Hence  the  law  ha^  M 
long  and  well  settled,  that  on  the  production  \ 
a  deed  of  convcvance.  it  shall  be  presumed  i 
be  a.s  to  fraud.  «.tc..  what  it  purports  on  iis  fa^ 
to  be,  until  some  evidence  is  brought  forwsl 
to  impeach  it  in  some  pntthnilar  which  the  Isl 
makes  a  requisite  to  its  validity.  How  far  tli 
evidence  ecmbs  to  prove  the  fact,  which  will  u 
validate  the  deed,  is  for  a  jury  to  decide,  if  ll) 
court  shall  be  of  opinion  that  it  conduce*  < 
prove  it.  WlMftevcr  would  Mtisfy  a  jury  Ui4 
the  fact  existed.  If  the  law  would  auihoriie  tbd 
to  |)resume  it  from  the  evidence,  or  if  ibecful 
ou  a  demiurrer  to  the  evidence  would  reo4l<i 
judgment  for  the  party  offering  It.  then  til 
burden  of  proof  Infed  onto  iTie  psrty  offfi 
ing  the  deed,  and  he  must  bring  himself  wiihti 
the  exception  of  proviso  of  the  statute,  in  orda 
to  make  out  a  case  under  it.  The  ca-ditor  n«4 
not  offer  evidence  to  disprove  every  requinte  it 
make  out  a  valid  purcitase;  it  sufficen  to  throl 
the  proof  of  every  requisite  on  the  allegwl  put 
cha-ser.  if  the  creditor  can  Mttisfactorily  eJiia*S 
lish  the  want  of  one;  in  sodk  case  the  genem 
jMiBciple  applici^  UuUt  pwigr  who  ciHim 
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under  t  proriso  or  exception  to  a  law,  must 
rjjike  out  a  case  which  brings  himself  within 
i;.  nr  he  comes  within  the  enacting:  clause, 
WiDtiing  in  no  better  position  than  the  fniud- 
Unt  ^ntor  against  the  rightH  of  the  creditors 
lOempted  to  lie  defrauded.  In  cases  of  this 
t83*J  description  an  important  ♦inquiry  is: 
^  the  purchaser  .such  notice  a^  afTccls  his  ptir- 
(kaiie  unfavorably?  Purchasing  under  the  as- 
■nment.  the  law  pre8ume.<)  he  had  notice  of  it 
-ics  contents,  whatever  it  referred  to,  and  *  of 
iwrtx  other  facts  a8  tho8e  already  known  necca- 
vik  put  him  on  inquiry  for,  and  as  such  in- 
rarv.  pursued  with  ordinary  diligence  and  pru- 
iesce,  would  bring  to  his  knowledge.  But  of 
tfkrr  facts,  extrinsic  of  the  title,  and  collateral 
bit,  no  con.Htructive  notice  will  be  presumed, 
Ui:  it  must  !)e  proved.'  (2  Mason,  536.)  Be- 
vies, if  there  is  anything  on  the  face  of  the 
lad  of  assignment  to  which  the  law  imputes 
lud,  or  from  which  a  jury  can  infer  it,  the 
yvrbaier  ha8.  by  legal  intendment, constructive 
takr  of  it.  so  as  to  impair  his  purchase;  so  as 
touf  matter  in  the  deeii  from  assignees  to  him, 
tke  Mroe  consequences  follow. 

If  a  purcha<»er  has  notice  of  a  fact,  he  is 
pR»uined  to  have  notice  of  the  consequences. 
It  GilL.  42.)  It  U  in  full  proof  that  the  follow- 
ill  DoUcc  wa«  publicly  rtrad  from  the  rostrum, 
il  ttif  sale  by  the  assignees  on  the  30th  of  April, 
^ken  Mr.  Hanson  became  the  purchaser,  by  a 
Me  in  writing  signed  at  the  time: 

'■  ■  Bidders  will  take  notice  that  the  property 
'M  the  north  si«le  of  Chestnut  Street.  42  feet 
na  of  S<  huvlkill  Seventh  Street.  IxMng  tt6  feet 
boot  by  1.58  icet  deep,  and  also  that  on  the  west 
Ok  of  Delaware  Sixth  Street,  between  Market 
nd  Chestnut  streets,  formerly  known  as  Kubi- 
■m  Hotel,  have  been  levied  upon  an  the  prop- 
v?T  of  the  late  Arm  of  R.  &  I.  rhillips.  and  are 
letuiMy  adverliswl  for  sale  by  the  sheriff, 
ud  that  the  right  of  the  assignees  of  R.  &  I. 
PUllipa  to  convey  any  title  to  either  of  said 

jpeniea.  Is  disputeil  and  denied. 

Apnl  29.  183».     ^'nRisToriiER  Falix>n. 

■  The  Chestnut  Street  lot  was  advertised  and 
■*Wm  *  clear  of  all  incumbrance.'  'title  indis- 
putable'— the  house  and  lot  on  Sixth  Street  as 
*df*r  of  all  incumbrance:'  yet.  if  you  believe 

vitocnes,  here  wa-s  actual  notice  that  the 
ifc  of  the  assignees  was  disputed — that  there 
■•to  order  for  the  siile  of  tlie  property  under 
ifcrr,  and  that  it  was  then  advert i.se<l  for  sale 
I9  the  aberiff.  It  was,  therefore,  noticed  of  an 
iKunbnince  by  some  act  of  rec  ord  which  would 
■tboriae  the  sale — it  referred  to  the  ad%'erll«e- 
■ttt  which  pointed  to  the  nature  of  the  incum- 
knooe,  and  was  in  law  sufllci^Mit  to  put  Mr. 
Bbmod  on  intptiry  at  lea'<t.  And  if  he  had 
pmaed  it  with  due  diligence  and  prudence,  he 
MM  Imtc  found  the  judgment  and  other  pro- 
HediagB  of  record  as  they  at)|M>ar  on  the  tran- 
KrtptRttd.  which,  ctmnectetl  with  the  notiw, 
*Qnld  diow  an  adverse  claim,  aitd  by  a  cred- 
itor of  the  aarignors  proseeuted  with  great  dili- 
6S6*]9Mioe  by  the  plaintifTs.  'contested  by  the 
■igBOi»and  assignees,  and  then  approaching 
>wmnmination  by  effective  process. 
"  It  ii  said  that  this  notice  was  not  such  as 

law  requires,  to  taint  Mr.  Hanson's  purchase, 
bitnMeit  did  not  ipecify  the  particMilar  grounds 
Ml  ■iuLii  tbe  right  of  the  assignors  to  convey 
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was  contested,  by  stating  that  the  assignment 
was  void  by  reason  of  fraud;  and  therefore  the 
law  holds  that  he  is  deemetl  to  have  had  '  no 
manner  of  notice  or  knowle<lge  of  the  fraud, 
covin,  or  collusion,'  between  the  parties  to  the 
assignment,  this  notice  not  being  sufficient  to 
put  him  on  inquiry.  Yet  if  the  law  were  so,  it 
seems  that  this  or  .some  other  notire  did  put  him 
on  inquiry,  if  he  consulted  counsel  and  pur 
chaseil  under  their  advice. 

"This  objection  has  assumed  a  strange  as- 
pect by  the  remarks  of  counsel,  that  if  the 
written  notice  had  containc<i  an  allegation  of 
fraud  In  the  parties  to  the  a.ssignment.  a  suit 
or  prosecution  for  a  libel  would  have  been  the 
consequence:  while  it  is  contendi'fl  that  the 
want  of  such  charge  makes  the  notice  inopera- 
tive, as  if  the  law  compelled  a  creditor  to  com- 
mit a  civil  injury,  or  a  public  offense,  in  order 
to  put  a  person  on  inquiry  nl)out  the  title  he 
was  about  to  purchase.  On  the  other  hand,  if 
Mr.  Hanson  had  not  examined  the  subject 
fully,  and  satisfied  himself  that  there  was  no 
fraud,  how  did  it  happen  that  when  the  terms 
of  the  sale  were  to  convey  a  '  title  clear  of  all 
incumbrance,'  on  any  of  the  propt'rly.  and  an 
•indisputable  title'  to  the  Chestnut  Street  lot, 
with  actual  notice  of  an  incumbrance  and  dis- 
pute of  the  title — that  he  accepted  of  a  deed 
with  only  a  covenant  against  incumbrances  by 
the  grantors,  or  suffered  by  them,  taking  no 
security  against  a  judgment  against  the  assign- 
ors? If  he  consulttKl  counsel  on  the  kind  of 
title  he  should  take,  the  form  of  the  deed,  and 
the  covenants  to  be  inserted,  and  was  advised 
to  accept  a  deed  without  any  covenant  against 
the  very  incumbrance  referretl  to  in  the  notice, 
and  to  pay  his  money,  to  the  amount  of  $36.- 
000.  on  the  transfer  of  the  right  of  the  assignees 
without  belter  warranty,  the  client  must  have 
stated  a  strange  case  to  his  counsel,  if  he  was 
a<lvi8ed  that  he  filled  the  character  of  a  bona 
jfide  purchaser  for  a  'valuable  consideration, 
without  any  manner  of  notice  or  knowledge, 
•fee'  Mr.  fianson  was  not  bound  to  accept  a 
conveyance  without  coveuant.s  of  warranty  to 
the  extent  of  the  terms  of  sale;  he  might  repu- 
diate the  purchtise  on  any  other  terms  than 
those  statetl  in  the  notice  of  sale  by  the  auction- 
eer; and  if,  when  he  accepteti  such  a  deed  as 
he  now  produces.  *he  shall  be  con.sid-  [*087 
ered  by  you  as  filling  the  character  he  a-ssumes. 
we  think  you  must  presume  very  largely  and 
lib(?rally  in  his  favor,  if  you  think  he  has  acted 
with  rea.sonable  diligence  and  due  prudence. 
Under  all  the  circumstances  of  the  cas<*,  our 
view  of  the  evidence  is  very  different;  you  will, 
however,  decide  on  the  facts  for  yourselves, 
liearing  in  mind,  however,  that  the  notice  was 
sufficient,  in  law,  to  put  him  on  imjuiry  into 
the  fraud  set  up,  to  set  aside  the  assignment. 
(3  Penna.,  66,  67.) 

"There  are  other  circumstances  in  this  case 
which  may  affect  the  nature  of  Mr.  Hanson's 
purchase,  and  his  character  as  a  purchaser, 
after  the  acceptance  of  the  deetl  of  the  10th  of 
May,  which  are  worthy  of  your  consideration. 
The  sheriff  sale  took  place  on  the  20th  of  May. 
at  which  Mr.  Fallon  attended  on  behalf  of  the 
plaintiff,  and  Mr.  Ingraham  for  the  a.ssignees. 
Sir.  Fallon  stales  that  Mr.  Ingraham  gave  ver 
bal  notice  that  the  property  about  being  sold 
belonged  to  the  assignees,  and  had  been  as 
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siffnetl  to  them  before  the  jiulpment,  Mr.  In- 
ffraham  states  that,  on  behalf  of  the  aHsigin  cs, 
he  gave  notice  that  the  property  did  not  heloog 
to  t^e  defendants  in  the  iudgment  at  the  time 
it  was  rendered ,  und  referred  to  the  a-ssign- 
ment;  but  neitlier  »tate  timt  any  notice  was 
given,  that  the  property  !«ellin^  had  been  con- 
veyed by  tlie  assignees  to  Mr.  Hanson;  that  he 
waa  present,  or  any  one  for  him :  it  also  appears 
that  tbe  deed  to  blm  was  not  put  on  recora  till 
the  23d  of  May.  1839.  Under  such  circum- 
stances,  Mr.  IIhiisod  rests  his  case  as  a  pur- 
ehaaeron  bis  paper  title,  without  producing  a 
witness  to  prove  the  payment  of  any  money, 
or  the  delivery  of  the  deeii  in  fact;  be  does  not 
produce  any  evidence  tbat  it  was  recorded  by 
liim,  or  oflfer  any  reaaon  for  the  fimi  ^imi,  but 
asks  you  to  presume  from  his  paper  title  that 
be  has  made  out  all  the  reouiaities  of  a  pur- 
chaser, such  as  is  prote  t(  fl  by  the  law  from 
the  efl^ts  of  any  fraud  wiiicii  may  attach  to 
tbe  assignment.  If  be  has  paid  one  third  of 
the  purchase  money,  it  cannot  well  be  doubted 
that  he  can  prove  it  aftirmatively.  and  so  of  the 
delivery  of  the  deed,  and  its  being  put  on 
rcrnrdby  liini.    But  he  adheres  to  his  perilous 

Sosition.  and  asks  you  to  presume  that  he  has 
one  that,  of  which  he  has  offered  no  other 
proof  than  the  acknowledgment  of  the  as 
signees  in  the  deed,  aud  their  receipt  ai  the 
foot;  that  the  grantors  delivered  tne  deed, 
without  calling  the  witnesses  to  its  execution, 
and  that  it  was  recorded  by  iiim  as  a  pur- 
chaser. 

"We  will  not  say  tliHt  you  cannot  presume 
688*]  these  things,  and  overlook  ^tliose  cir- 
cumstances  which  would  authorize  you  to 
make  a  contrary  presumption  in  the  throe  par- 
ticulars; but  we  feel  bound  to  a^y  thai  in  your 
places  we  would  not  so  piesume. 

"Should  your  opinion  coincide  witli  our??  on 
the  evidence  aud  fact.s  of  the  case,  Mr.  Haustm 
.would  not  be  considered  to  be  the  purchaser 
who  i.";  protected  by  the  law,  as  to  any  of  the 
requisities  mentioned;  but  the  consequences 
are  the  same,  if  he  fails  in  any  one.  To  be  so, 
he  must  be,  in  your  opinion,  not  only  a  pur- 
chaser without  anv  manner  of  notice  or  knowl- 
edge of  any  frauo  in  the  assignment,  such  a*; 
the  law  requires  to  be  given  to  him;  he  must 
also  be  a  purchaser  for  a  valuable  considera- 
tion, actually  paid,  and  the  property  must  have 
been  bona  fide  conveyed  to  him,  pursuant  to 
the  purchase,  so  that  the  purchase  must  be  in 
all  respects  an  absolute  one.  ^ucli  as  it  purports 
to  be.  If  you  are  not  satisfied  that  this  is  the 
character  of  his  purchase,  and  his  as  a  pur- 
chaser, then  he  is  in  no  better  situation  than 
the  assignees:  if  you  Lbink  otherwise,  you  may 
find  a  verdict  for  the  defendants;  if  so.  we 
must  request  you  to  find  it  sutjject  to  the  opin 
ion  of  the  court  on  the  point  reserved,  which 
is,  whether  if  he  is  in  fact  a  pim^aser  audi  as 
th<'  Awh.  section  of  the  law  defines,  he  can  hold 
the  property  against  the  pUiialiff,  if  the  assign- 
ment is  frauduieDt  on  its  face.  On  that  sub- 
ject we  do  not  think  it  proper  n  «  v  to  express 
any  opinion;  it  is  a  pure  question  of  law, 
which  we  have  not  had  time  to  exftmine  fully 
during  the  trini  and  it  will  better  the  exigency 
of  the  case  to  reserve  it." 

And  tberettpoo  the  aaid  defendtnta  further 
exoq»tod  to  the  foUowlag  mMiesst  m  propel- 


tions  of  law  contained  in  the  said  chargv. ; 

wit : 

"We  now  come  to  the  inquiry,  whether  tl 
asslniment  is  valid  or  void. 

"it  is  alleged  to  be  fraudident  in  fart, 
in  law.  Fraud,  in  fact,  consists  in  the  iote 
tion  to  prevent  creditors  from  rpoovering  dM 
just  debts,  by  any  hc!  whidi  wilbdrawR  i\ 
property  of  a  debtor  from  their  reach;  boj 
parties  must  concur  in  the  illegal  intentioft.  i 
Bald..  856.  857;  S.  C,  7  Peters.  3ns  S:r.)  Bi 
tbe  least  degree  of  concert  or  coIlusioQ  bctwe^ 
the  parties  to  an  illegal  transaction,  m^es  tl 
act  of  one  the  act  of  all  (4  Walls.  361 
Fraud  in  law  consists  In  acts  which,  thotu 
not  fraudulently  intended,  yet  as  thdr  tq 
dency  is  To  defraud  creditors,  if  they  vest  tj 
property  of  the  debtor  in  his  grantee.  Ihty  ti 
void  for  legal  fraud,  which  is  deemed  tanj 
mount  *to  actual  fraud,  full  evidence  [*6» 
of  fraud,  and  fraudulent  in  th<'iu8elve*<.  tj 
policy  of  tbe  law  making  the  acts  illegal. 
Bald.,  3o0.  558. )  The  alleged  acts  of  fmud  a, 
numerous,  covering  a  large  space  of  time,  bi 
all  are  offered  in  evidence  as  beating  on  \\ 
nw^iirnment ;  they  are  comf>etcnt  pvidrnr-r  ' 
impeach  it,  if  the  plaintiff  ha«<Rati&tie«l  yotiiii, 
they  tend  to  show  the  intention  of  the  plrtii 
at  the  time  of  making  it.  With  this  objefl 
you  may  take  into  consideration  whatever  pr 
ceded  or  followed  it.  if  the  circumstances  ^ha 
a  connected  chain  of  facts  leadinir  to.  or  fd 
lowing  the  assignment,  and  they  caa  l>e  in  an 
way  brought  in  to  explain  its  nature  and  dMl 
acter.  But  proof  of  fraud  in  any  tnitrj^ctio 
wholly  unconnected  with  this,  or  not  lendin 
in  any  way  to  affect  its  fairness  in  fact  or  Isn 
ought  n'>t  hp  reganled. 

"Fraud  must  be  brought  home  to  this  trsol 
action,  but  as  to  acts  which  led  to  it.  whid 
were  preparatory,  and  with  reference  to  H,i 
well  as  those  which  followed  or  grew  out  of  11 
in  order  to  effectuate  the  intention  of  the  p;iJ 
tics,  they  are  as  proper  to  be  considered  4 
those  wliich  took  place  at  the  time.  The  chsi 
acter  of  a  deed,  or  other  a<'t  which  affects  cn^ 
itors  or  purchasers,  mav  be  judged  of  by  ih 
subsequent  conduct  of  the  parties,  whid 
throw.sback  light  on  their  conduct.  (5  Pct<n 
280.  &c.)  You  will,  therefore,  carry  iheN 
principles  into  your  consideration  of  the  vsil 
ous  acts  of  alleged  fraud,  which  tin  jilaintiJ 
has  set  up  to  invalidate  this  assignment.  Tlii 
evidence  of  fraud  consists.  Ist,  in  not  ss»i^ 
iiiL'  ilie  Walnut  Street  house  and  lot.  and  fun 
uiture.  The  house  and  lot  was  conveyed  t 
Joseph  L.  Mess,  in  1894.  for  the  eonstdenitk) 
of  ■^li.OOO  paid,  and  a  nlo^1L^>lge  of 
which  remained  a  lieu  on  it;  on  the  20lh  Marrli 
1887,  he  conveyed  it  to  David  Samuel,  one  o 
tlifc  assignees,  for  flo.OOO,  by  de<-il  r.eordn 
on  the  31st;  Samuel  re  conveyed  to  Mo<^ 
the  86th  March,  for  the  same  consideration,  b] 
deed  ref  nnL  fl  on  the  2Tth .  on  tbe  !?lth  Marfh 
1837,  JoHcph  L.  Mo**  gave  a  warniul  of  aiu* 
ney  to  confess  a  judgment  to  John  Mem  fa 
$24.fi00.  reciting  a  bond  for  tbat  amount  wluVl 
was  not  produced  at  the  trial,  on  which  ju^li; 
ment  was  entered  on  the  27th  March.  On  'b* 
27th  Maj^,  1887.  Joseph  L.  Moss  made  a  UU  ni 
sale  of  his  houjehold  furniture  to  John  Mm) 
for  $8,900.  in  consideration  of  themowvdw 
on  the  judgment  of  $24,600;  hut  no  cn  dn 
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fiven  for  the  amount  of  the  furniture  on  the ' 
p\ecution  which  issueti  upon  that  judCTnent. 
N<»!ice  was  given  to  produce  the  bond,  and  ; 
6iH)*]  prove  the  consideration  *for  which  it 
was  pven.bul  neither  was  done  :  Joseph  L.  Moss 
fuDiinued  in  possession  of  the  house  and  furni 
tun*,  and  John  Moss  paid  one  or  more  of  tlie 
m-ditors  of  Joseph  L.  Moss  and  Isaac  Phillips, 
who  opposed  their  discharge  under  the  Insolv- 
ftit  AcC  but  withdrew  their  opposition  in 
consequence. 

in  deciding  on  this  transaction  throughout, 
we  must  be  understood  as  not  intending,  In  any 
«ay.  to  intimate  any  opinion  as  to  itsefTcctson 
iny  controversy  existing,  or  which  may  arise 
between  Mr.  John  Moss  and  the  plaintiff,  or  on 
»av  other  creditor  of  H.  &  I.  Philiips,  orcilher; 
we  look  upon  it  solely  with  a  reference  to  with- 
bc4d;ng  thu  house,  lot,  and  furniture  from  the 
■Mgnment.  as  a  badge,  evidence,  or  ground  of 
Inferring  fraud  in  the  assignment,  in  the  tirst 

Slice,  rsexl,  to  ascertain  whether  Joseph  L. 
[c«  has  offered  any  evidence  to  rebut  the 
prwf  or  presumption  of  fraud  attending  the 
iransactiun;  for  it  is  one  thing  whether  a  debt 
'»  really  owing  to  John  Moss  to  the  amount  of 
the  judgment,  and  a  very  different  thingwhether 
Jo^ph  L.  Moss  has  given  such  evidence  as  he 
WW  bound  to  do.  in  order  to  repel  the  imputa- 
•joD  of  fraud  in  keeping  this  property  back. 

"He  sets  up  the  incumbrance  upon  it  as  a 
reasoD  for  not  assigning  it,  and  if  there  is  in  the 
criiieoce  anything  proving  or  conducing  to 
prove  fraud  in  so  doing,  anything  fr  -m  which 
A  jury  may  presume  fraud,  be  must  rebut  it,  or 
the  mputation  may  be  fastened  upon  his  con- 

'Juft. 

As  to  the  furniture,  there  is  evidence  and  a 
•tiong  badge  of  fraud  in  retaining  possession, 
mo  if  the  sale  was  ma<le  to  a  purcha.ser.  and 
lb«  money  proved  to  have  been  actually  paid ; 
the  want  of  possession  by  the  purchaser  must 
be  accounted  for — it  is  not  enough  to  set  up 
fifflily  considerations :  they  will  not  suffice,  un- 
)em  a  tberiff's  sale  has  intervened,  or  some 
oiker  reasons  given  why  possesion  did  not  ac- 
romnuiy  the  bill  of  sale.  This  has  not  only 
*m  Deen  done,  hut  no  proof  has  been  offeree! 
Mttt  any  consideration  has  been  paid,  except 
that  the  bill  of  sale  recites  the  judgment  us  the 
nsidenaion  which  is  set  up  by  Jos4*ph  L. 
mm  evidence  that  he  owed  the  amount  for 
«tiieh  it  was  renderecl.  We  will  not  say  whether. 

between  John  Moss  and  other  persons,  this 
judgment  is  evidence  of  the  debt  or  not.  with- 
out other  proof,  but  as  Ijetween  Joseph  L. 
Horn,  and  one  ()f  his  creditors,  who  alleges  it  to 
be  fraudulent,  it  is  only  his  acknowled|j;ment 
UmU  he  owed  the  amount,  which  is  no  evidence 
•betwi-en  him  and  the  plaintiff  under 
•  rcumstances  in  this  case.     He  has  been 
^^i«d  on  to  prove  the  consideration  of  this 
lodgment,  which  he  may  be  jiresumed  to  have 
neo  able  to  do,  and  has  not  done  it,  but  relies 
(he  record  of  the  judgment,  and  pro 
-:-  upon  it;  us  between  theporties  to  this 
;bii  is  not  sufficient  to  rebut  the  fraud  of 
"» tranK  if  there  was  any.  or  if  he  sets 

•  Mr.  J.        1  .ss  as  a  purchaser  of  the  furni- 
io  part  payment  of  the  judgment,  he  must 
by  tometbini;  more  than  appears. 
I  to  the  houfie.  there  is  much  unaccounted 
'  r  b  the  change  of  apparent  ownership  in  so 
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.short  a  space  of  lime,  especially  when  Mr. 
Samuel  is  an  actor;  he  is  an  assignee  in  the  as- 
signments of  March  and  June,  m  1837;  fraud 
is  imputed  (o  him.  as  well  as  the  assignors;  he 
and  Joseph  L.  Moss  can  explain  these  transfers, 
but  do  not  do  it ;  they,  too.  rest  exclusively  on 
the  papers  which  are  in  evidence,  without  call- 
ing a  witness  to  explain  what  you  will  proba- 
bly agree  in  opinion  with  us  requires  explana- 
tion. Their  deeds  purport  to  be  for  the  con- 
sideration of  $15,000  each,  with  receipts  at  the 
foot  for  the  payment  in  full,  which  must  be 
taken  as  true,  or  false;  if  true,  why.  then,  was 
this  passing  of  proi)erty  and  money  from  one 
to  another  in  five  days,  we  are  not  informed;  if 
false,  the  deeds  are  entitled  to  no  credit  till  ex- 
plained. 

"  As  to  the  Arch  Street  house  and  lots,  it  ap- 
pears that  the  lots  were  conveyed  to  Mrs.  Phil- 
lips in  August,  1834,  for  the  consideration  of 
$1,200,  ana  an  annual  ground  rent  of  $693,  re- 
cordcti  on  the  23d  of  March.  1837,  the  day  after 
the  execution  of  the  New  York  assignment.  In 
Septeml)er,  18534.  Isaac  Phillips  made  a  con- 
tract for  building  a  house  on  the  Arch  Street 
lots,  which  was  finished  in  the  summer  of  1835, 
at  an  expense  exceeding  $22,000.  exclusive  of 
furniture.  In  November,  1821,  a  house  and 
lot  in  Locust  Street  was  conveyed  to  Sarah 
Moss,  afterwards  Mrs.  Phillips,  who  with  her 
husband  conveyed  the  same,  on  the  1st  ()clol)er, 
1834.  to  Peter  McCall.  for  $10,000.  In  April, 
1837.  Isaiic  Phillips  conveyed  his  life  estate  in 
the  Arch  Street  house  an<l  lots  to  John  Moss, 
for  $7,102.12.  being  the  value  of  his  life  estate 
therein,  as  estimated  at  the  annuity  office; 
which  sum  was  recited  and  receipted  for  in  the 
deed  as  paid.  In  June  following,  Isaac  Phil- 
lips made  a  bill  of  sale  of  the  furniture  remain- 
ing in  the  Arch  Street  house,  in  consideration 
of  $.j,507  paid,  and  po.^session  staled  at  the  foot 
of  the  l)ill  of  Wile  to  have  iK'en  delivered,  to 
which  was  altiu  hed  a  sehctlule  of  certain  arti- 
cles ♦valued  at  $8tJ().  This  stile  was  to  [*602 
Joseph  M.  MosH,  one  of  the  a.^wignees. 

"  The  alignment  of  June,  1837,  did  not  em- 
brace the  house  an<l  lots  in  Arch  Street,  the 
furniture,  or  any  claim  by  Isaac  Phillips  on 
the  proi>erty  a**  the  separate  estate  of  his  wife, 
or  for  any  debt  due  by  her  on  account  of  the 
money  ex iH*nde<l  in  building  the  house.  Though 
the  furniture  was  not  lissigned,  it  was  appraised 
jiH  part  of  the  assigned  effects,  and  entered  on 
the  inventory  thereof. 

"In  reference  to  these  transactions,  the  same 
remarks  are  applicable  as  to  the  Walnut  Street 
profHTty;  reliance  is  had  solely  on  the  paiiers 
pnnUK-ed,  without  any  effort  at  explanation  of 
what  requires  it;  no  proof  is  offered  of  the  pay- 
ment of  any  money  on  the  bill  of  sale  of  the 
furniture,  or  of  any  delivery  of  poasession  to 
the  purchaser,  other  than  the  statement  at  Ihe 
foot.  Nor  is  this  any  evidence  that  any  money 
was  paid  on  the  side  of  ilic  life  estate  of  Isaac 
Phillips  in  the  house  and  lots,  except  his  own 
acknowledgment  in  the  <leed ;  or  any  proof  of 
what  money  was  paid  on  the  sale  of  the  Locust 
Street  lot,  other  than  the  recital  and  receipts  of 
Phillips  and  wife;  and  there  was  no  attempt  to 
show  the  application  of  any  pait  of  it,  to  build- 
ing, or  in  furnishing  the  house. 

"These  circumstances,  and  the  withholding 
from  record  the  deeds  to  3Irs.  Phillips  till  after 
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the  declared  Jn«>lvency  of  the  firm,  and  their 
ftHsipiment  of  the  New  York  cfTcrts,  leave 
the  expenditure  of  so  large  a  sum  on  the  house 
open  to  much  ground  for  your  consideration. 
It  lias  Ix'en  contended  by  aefendants'  counsel, 
that  though  these  trauBactions  may  be  open  to 
suspicion,  yet  that  they  can  effect  only  the 
property  in  question,  and  that  the  assignment 
IS  valid  notwithstaoding.  This  ai^umcnt  isl 
good,  so  far  M  It  reapec^  the  nooHlellyery  of 
possession  of  the  furniture;  that  may  be  con-  i 
sidered  as  rather  eyidence  or  a  badge  of  Jc^al, 
than  of  actual  fraud,  not  alfectin|:  the  valioiiy 
of  the  asagnment,  as  a  subAtantivc  cause  for 
holding  it  void.  But  if  you  are  of  opinion  that 
these  transactions  indicate  an  intention  in  the 
parties,  a-;-iiruors  nnrl  r^^siLrni  c-,  to  make  such 
a  disposition  of  the  property  of  the  assignors 
as  to  place  ft  beyond  the  reach  of  creditors,  by 
any  other  means^  Minn  fnir  nnd  bona  fi/f/;  sales, 
transfers,  and  dispositions  of  it,  or  by  incum- 
brances for  debts  justly  due.  and  you  can  trace 
such  intention  in  the  conduct  of  the  parties 
from  March  till  June,  and  that  the  last  assign- 
ment was  the  earryingsuch  intention  into  effect, 
then  it  is  void  tliroughouf  We  do  not  say 
603*]  *tliiit  keepiu|;  back  property  from  an  as- 
signment is  alone  evidence  of  fraud— our  opinion 
is  founded  on  all  the  circumstances  of  the  case 
which  are  in  evidence,  of  which  one  of  great 
weight  In  our  minds  is  the  entire  want  of  any  at- 
tempt at  explanation  of  matters  which  throw  the 
burden  of  proof  on  the  defendants.  It  is  a  bold 
requisition  on  a  jury  to  make  presumptions  of 
facts  merely  from  papers  which  contain  only 
the  declaratioiib  antl  recitals  of  the  party  who 
makes  them,  where  direct  proofs  of^  the  facts 
can  !3e  made  if  the  partien  desired  to  make  it. 
The  law  makes  uo  such  presumptions  in  favor 
of  the  party  who  produces  deeds,  or  papers,  if 
it  does  not  appear  that  he  offers  the  best  evi 
dence  of  the  facts  which  it  is  iu  his  power  to 

Sroduce:  eHi>ecially  if  he  keep  back  better  evi- 
ence  which  is  presumed  or  appears  to  lie  at  his 
comniaud;  and  a  jury  ought  to  be  very  cautious 
in  making  such  presumptions,  which  may  tend 
more  to  encoonige  than  check  the  suppression 
of  truth. 

"The  plaintiff  has  referred  to  the  records  of 
the  Court  of  Common  Pleas  and  the  discharge 
of  the  assii^ees  under  the  Insolvent  Act.  as 
evidence  of  fraud,  which  is  rellected  hack  on 
the  assignment;  you  will  iudge  how  far  it  i» 
proved  by  eztraneoitt  eyidence.  takin;;  what 
appears  on  the  reoofd  and  papers  attached  to  it 
as  fully  proved  and  operating  according  to  its 
l^^l  eiieet.    But  whatever  may  be  your  opin 

ion  of  the  matters  so  proved,  f»r  i  tit  nn 

Uie  record,  you  will  refer  them  to  the  assign 
ment;  and  though  yon  may  thlnlc  there  was 

fraui  in  the  insolvent  proceedings,  you  will  not 
attach  it  to  the  assignment,  unless  you  have 
reason  to  belieiw  that  It  shows  a  fraudulent  In* 

lention  in  some  way  connected  with  it,  grow- 
ing out  of  it,  or  lending  to  effectuate  its  object 
more  (KMnpletely. 

"Tlie composition  with  the  opposing  crwlit- 
ors  was  an  improper  act,  and  taints  the  con- 
duct of  the  parties  who  made  it  with  suspicion, 
which  may  be  thrown  back  on  tlie  iu^signment, 
if  you  think  it  was  couuected  with,  or  formed 
a  ])art  of  the  original  design. 

Much  has  been  said  about  the  piooeedinga 
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in  the  Orphans'  Court,  and  were  it  neceaaary 
for  the  purpo.>ie.s  of  this  case  to  decide  all  the 
qu^tions  which  have  been  raised  in  relation  to 
them,  we  should  have  much  difficulty  in  doing 
it;  for  there  are  terms  and  provisions  intro- 
duced into  the  Act  of  1832,  under  which  these 
proceedings  were  conducted,  that  are  not  to  be 
found  in  preceding  laws,  and  are  of  rather  an 
unusual  character  as  respects  the  jurisdicUon  of 
that  court,  being  sinUlar  to  the  provMoos  in  the 
insolvent  law  of  *1826,  which  we  have  [*6f)>4 
before  noticed.   If  it  was  an  act  of  Cougrtaa , 
we  should  have  less  difflcoUy.  but  being  a  law 
of  a  State. affecting  many  ti'fr^  we  tvouM  give  , 
an  opinion  on  its  construction,  only  in  case  of 
ita  bang  necessary  to  decide  the  merits  of  this  < 
case,  whicli  we  think  it  is  not. as  in  our  opinio: 
it  cannot  avail  the  defendants  in  this  case,  ad  , 
mitting  the  power  of  the  court  to  be  undooht- : 
ed,  to  do  what  \t  h:\s  dooe  in  relation  to  the! 
Sixth  Street  properly. 

"On  inspecting  the  record  of  the  Orphans' 
Court  proceedings,  it  apj  nr-;  there,  that  in, 
Noveinher,  1837,  about  a  mouth  after  the  di&-i 
charge  of  Joseph  L.  Moss  and  Isaac  Fliillips,  | 
under  the  Insolvent  Act,  Isaac  Phillips.  a<;  ad  - . 
ministrator  of  the  estate  of  Robert  Phillips, 
applied  to  the  Orphans'  Court  for  authority  to 
sell  the  Si.xth  Street  lot  and  house,  for  the  pur- 
pose of  paying  a  debt  due  to  himself,  amount- 
ing to  more  thui  $85,000,  which,  he  stated  in 
his  petition,  wii<  tlie  only  debt  due  by  Robert 
Phillips  at  his  death.    A  sale  was  made  in 
December.  1837,  by  the  administrator,  repotleJ 
to  and  confirmed  by  tlie  rourl;  whereupon 
deed  was  executed  to  Joseph  M.  ^lo»h  hiui 
David  SamueL  the  purchasers.for  the  consider- 
ation therein  expressed  and  receipted  for  as 
paid.of  $22,500,dated  30th  January.  1838 ;  on  the 
back  of  which  was  a  conveyance  by  them  to 
Mr.  Hanson,  date<1  lOth  May.l8.i0.  for  $20,300 
for  which  a  receipt  was  givfcu  at  the  foot. 

"The  record  contains  no  evidence  of  the 
debt  due  by  Robert  to  Imw  Phillips,  except  i 
the  statement  of  the  latter  in  his  petition,  veri 
fled  by  his  own  atlidavit  thereto  annexed;  yet 
Mr.  Bridges  and  Mr.  Welch,  two  of  the  clerL^ 
of  the  firm  of  R.  &  I.  Phillips,  state  that  in  the 
books  of  the  firm  there  Wius  an  account  open 
with  each  partner.  The  petition  states  th« 
exact  sum  due  on  its  date  to  be  $35,000.  A 
schedule  attached  to  the  in.Holvent  petition  of 
Isaac  Phillips,  states  in  detail  the  penooa)  ex* 
penses  <^  the  members  of  the  firm  fornftMfleea 
years,  in  exact  sums,  which  could  not  well  be 
(lone  without  a  reference  to  books  or  accoonfis; 
yet  they  are  all  suppressed,  and  the  whal«  nm- 
ceedings  of  the  Oiphans'  Court  are  bn.st-.!  i  li 
the  mere  statement  and  atUdavit  of  Isaac 
Philhpa,  of  the  eiistence  of  so  large  a  debi, 
when  there  can  be  little,  if  any  doubt,  that  if 
such  a  debt  wns  due,  there  was  heUur  <gridco 
in  the  p;iity'.^  power.  ♦  jjfl 

"In  lodkiuLT  at  the  deed,  wc  find  ittoezp: 
the  payment  of  $22,500  to  1.  Phillips,  as 
purchase  money ;  yet  there     ^where  fou 
any  ns.sii^'nmeni  of  thii*  allegetl  debt  by  1 
Phillipu.  nor  any  *notiee  of  it  in  bisf*' 
schedule  In  the  liisr>lveni  proceetlings;  n 
be  observed,  too,  th-ii  I'.^S.  r:  riMirii-.  :«  ft  fhi 
surviving  bmthers,  Bo  iLiti  latimi  Jt'liiUk.|M 
entitled  onlv  to  one  third  Ihepurchase 
beyond  the  debt  Jostlyiiitfin^ueif.    h  ap? 
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prvji,  too,  that  .Ti  isrpli  M.  Moss,  one  of  theas- 
ligBeei^  aad  Joseph  L.  Moes,  were  secaritUie  in 
w  tdntnirtrelimi  boodiMid  John  Monuid  B. 

L  M"-i  WfTv  set-unties  Mpfovc*!  by  the  court, 
ktiht  appropriatioD  of  the  proceeds  of  the 
tk  MocmBng  to  hm.  It  ano  appears  diat, 
lif'U^  Robert  Phillips  died  in  December.  1833, 
k)  idmiPMlration  was  taken  out  on  his  estate 
tl  ta  JaDoaiy.  1887.  after  a  citation  from  the 

•  ri>ier*H  office,  in  conformity  with  the  law 
Impeding  coUateraJ  inheritances.  Now,  if  we 
« tUi  truisaction  as  it  purports  to  be  on  the 

at  the  Orphans'  Coort  proceedings,  it  is 
li*.  tad  nothing  else  : 

Id  June,  1887. Imac  Phillips  and  Joseph  L. 
ll'jsa.'aign  to  J.  M  Moss  and  David  Samuel 
i>ixth  Street  house  and  lot, on  certain  trusts 
^  '.btir  estate,  owned  hj  them  and  the  firm  of 
>  k  I  Phi!!i|)s;  in  Deceml>er,1837.  the  as'iiprn 
o  purchase  Lhia  property  from  Luaac  PhillipH 
itbe  ««ale  of  Robert  PhilUpa.  for  $22,500. 

thLs  amount  from  the  residue  of  the  as- 
uaed  fund,  nay  it  to  Isaac  Philli})S  in  Janu- 
JT,  ana  in  May.  1839,  convey  it  to  Mr. 
lir^m  for  |20.300,  making  a  dead  \ob8  to  the 
ijid  &ssifi[ned  $2.20(),  besides  interest. 

'IThis  18  the  transaction  as  it  appears  on  the 
mH  and  de<:*ds;  if  it  whs  so  in  fact,  how 
>oalii  it  look  when  it  api)eHred  in  the  accounts 
«'  the  assignees  as  trustees,  when  they  were 
*Mon  for  a  settlement?  Would  auditozs.or 
\f  (Yrurt,  approve  of  such  conduct? 

In  our  opinion,  a  grosser  fraud  could  not 
'di  imagined,  and  m  order  to  avoid  its  im- 
Btation,  the  parties  who  set  up  the  Orphans' 

ijr:  proti-edingR,  as  irivini^  a  title  to  the  sw- 
by  the  deed  of  Isaac  Pliiliipe,  most  dis- 
setly  admit  its  falsity,  that  no  money  was 
j"!  ind  tliat  the  whole  proceetling  was  got  up 
'  the  purpose  of  extinguisliing  the  mere  legal 

^  t  which  was  supposed  to  he  in  Robert 
:  r  i  n  (1  QoC  to  eluct  ail  J  rig^  a^dnst  the 
Mjcbment. 

This  sarea  us  the  pccesri^  of  farAer  !n- 

I'-x,  whether  the*ie  pnx  rcdings  are  available 

•  defendants  as  a  title  distinct  from,  and 
Hcnelothat  of  thelhtn  of  R  ft  I.  Phillips; 

It  these  proceedings  furni>^h  u  salufarv  lesson 

•  courts  and  juries  not  to  give  much  credence 

•  ieeds  and  papers,  wImb  tlie  parties  to  them 

l«ck  evidence  of  their  true  character, 
>T^by  light  is  excluded  wliich  would  other- 

explain  their  nature  and  object 
1*6*1    ••*If  the>e  proceedings  were  con- 

•  :«'<i  Dv  L<iaac  Phillips  and  the  assignees,  for 
rumoHc  of  injuriously  affe^ing  uie  cradit- 

"•of  K.  «fc  I.  Piiillips,  who  (lid  not  assent  to 
r.  Magnmcnt,  they  are  so  far  void  as  the  evi- 
mt  m  partidpraoD  in  the  fraud  by  the 
HfDKS  is  sufficient  on  the  authoriiv  of  the 
ipRtne  Court  of  this  State,  in  4  Watts.  861, 
laake  the  act  of  one  the  act  of  all.    On  their 
m  admission,  it  was  not  a  n  ,il  sale  and  pur 
iise—oo consideration  was  paid  or  stipulated 
t>e  paid;  It  was  not  intended  to  pass  any  title 
tmw  to  that  of  R.  A  I.  Phillips,  but  merely 
vbAu:  what  was  supposeii  to  Ije  an  outstand- 
legal  thie.  to  t  lie  equitable  right  existing  in 
e  members  of  the  firm.    That  such  was  the 
»)eci.  and  no  other,   apjK'arH  not  only  by 
admission  of  all  the  parties  now,  but 
from  the  conduct  of  the  assignees, 
to  Mr.  Hanson;  for  they  neither 
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recite<l  any  title  derived  under  the  Orphans' 
Court  sale,  nor  professed  to  convey  any ;  as  be- 
tween the  parties,  therefore,  it  was  not  a  bind- 
ing sale,  and  if  the  object  was  merely  whiU  has 
been  declared,  it  must  operate  according  to  the 
intention  with  whidi  it  was  made,  and  the  legal 
effect  of  what  was  done.  Of  consequence,  it 
cannot  impair  ttie  right  of  tlie  members  of  the 
firm;  if  Uie  assignment  is  yalid,  the  sale  inures 
to  the  use  of  the  assignees,  as  an  extinction  of 
any  right  in  Robert  Pliiliipe,  unless  his  heirs 
contest  it;  and  if  the  asrienment  Is  void  as  to 
the  plaintiff,  the  Orphans  Court  sale  does  not 
affect  his  right,  but  inures  to  his  use,  as 
standing  in  the  place  of  the  defendants  in  the 
judgment  under  which  he  purchased. 

"Having  thus  disposed  of  the  matters  set  up 
by  the  pluntiff,  in  support  of  the  alIe(^tion  of 
actual  fraud  in  the  assignment,  which  is  exclu- 
sively a  question  for  your  consideration,  we 
proceed  to  notice  the  objections  to  its  Tallditj 
on  the  ground  of  legal  fraud,  which  presents 
questions  of  law  for  the  decision  of  the  court. 

"Of  these  objections,  a  very  prominent  one 
is,  that  the  requiring  a  release  from  the  crerlit- 
ors  of  the  firm,  as  a  condition  prece<lent  to  their 
coming  in  for  any  portion  of  tiic  property  as* 
signed,  is  illegal,  and  invalidltes  the  a.ssign- 
ment.  If  this  were  a  new  question,  or  was  now 
open  to  examination  in  this  court, we  should  be 
strongly  inclined  to  hold  the  assignment  void, 
as  contrary  to  the  policy  of  the  law;  but  the 
Supreme  Court  of  the  United  States  have  de- 
cided otherwise.  In  Bra«/iear  v.  Went  they 
hold.  Uiat  when  a  debtor  assigned  all  his  prop- 
erty for  the  benefit  of  his  creditors,  a  stipula- 
tion for  a  release  liad  l)een  settled  by  the  courts 
of  this  Btate  to  be  valid,  and  that  this  settled 
•construction  of  the  law  must  be  fol-  [*<Stt7 
lowed  in  the  courts  of  the  United  States.  (7 
Peters,  615,  616.)  This  decision  is  binding  on 
you  and  us,  as  the  established  law  of  the  case; 
you  will  consequently  disregard  any  opinion  of 
onn  to  the  contrary,  and  consider  the  law 
to  be  settled  In  favor  of  the  assignment  on  this 
point.  Had  the  case  in  the  Supreme  C'ourt  of 
this  State,  in  which  the  question  was  8upi)osed 
to  have  been  (leciflcil.lK  en  as  closely  examined, 
and  that  cause  h&en  argued  as  tiusKas  been, the 
re^lt  might  have  been  different;  it  is.however, 
now  too  late  to  re  examine  the  question  here; 
elsewhere  I  may  feel  at  liberty  to  thiulc  other* 
wise;  yet  it  may  tend  to  shake  too  many  titles 
held  under  such  iissignments.  to  infci  ff  n  with 
them  in  any  other  way  than  by  prospective 
leflrislation. 

"  But  though  you  will  take  the  law  to  be  thus 
settled,  when  the  assignment  is  of  the  whole  of 
the  debtor's  property  and  elTects,  it  is  oUieT' 
wise  if  any  portion  is  frnudulently  kept  back 
from  the  assignment;  should  such  be  your 
opinion  in  this  case,  tiienthe  assignment  would 
1k'  void  by  the  exaction  of  a  release  from  the 
creditors,  according  to  the  opinion  of  the  Su- 
preme Court  of  tills  State,  in  5  Kawle,  231,  as 
well  as  the  soundest  principles  of  law.  We, 
however,  are  not  desin>u8  of  giving  you  any 
imperative  instructions  on  any  in  the  grounds  of 
legal  fraud  on  which  this  assignment  Is  a.ssailed, 
nor  do  we  think  it  necessary  lo  state  them  iti 
detail;  thej arise  on  t he  face'of  the  assignment, 
— they  form  apart  of  the  plaintiffs  case,  which 
cannot  be  excluded  from  it,  and  must  be  do- 
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cideVl  hy  tlie  court  aw  questions  of  law,  should 
your  verdict  on  the  evidence  make  it  necessary. 

"Thiscaaefs  an  intereetiog  and  Important 
one,  not  only  to  the  imrtics  roncerni'ti,  as  to 
the  value  of  the  property  in  dispute  and  what 
may  be  ccmsequently  involved,  but,  od  public 
considerftlions,  ari  i'lL'  from  the  nntur-  of  the 
transactions  in  evidence,  their  character  and 
tendency.  We  tbink  It  better  that  thecaae 
should  be  decided  on  the  questions  of  fuel  in- 
volved, reserving  for  future  consideration  any 
matters  of  law  not  yet  etated  to  you,  which 
your  verdict  may  leave  for  our  decision,  should 
tt  be  for  the  defendants.  But  though  evei;y 
qae8ti(»i  of  fact  is  for  your  consideration  solely, 
we  are  not  (lr'-irr>n^  of  ttirnwing  on  \''^ti  the 
whole  rwponsibiliiv,  witliout  exprensing  our 
Opinion  on  the  result  of  the  evidence,  nut  as  a 
direction  to  bind,  but  as  opinion  merely,  which 
will  have  such  weight,  and  such  only,  as  you 
may  think  proper  to  give  it  It  is  a  painful 
098*]  *task  to  view  the  transactions  which 
are  iu  evideuce,  iu  order  to  ascertain  whether 
they  are  fraudulent;  but  it  is  a  duly  n(jt  to 
falft  r,  and  it  will  have  a  In-tter  effect,  if  there 
is  a  concurrence  of  opinion  between  the  jury 
and  the  court  on  that  question,  than  to  have 
it  in  doubt  m  to  eithrr.  A  careful  considera- 
tion of  all  the  testimony  in  theca.se  iiiui  led  our 
minds  to  the  conclusion ,  that  tliere  are  such' 
circnmstnnpes  as  will  fully  justify  your  find 
ing  the  aiisigument  to  bt  iuvaiid  on  the  ground 
of  it.s  being  fraudulent  as  to  creditors  in  point 

of  furf  ." 

And  inasmuch  as  said  charges  and  instruc- 
tions, so  excepted  to,  do  not  appear  upon  the 
record,  the  counsel  for  the  defendants  aid  then 
and  there  tender  this  bill  of  exceptions  to  the 
opinion  of  the  said  court,  and  requested  the 
seals  of  the  judges  to  be  put  to  the  same,  ac- 
cording to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  thereujxm  the  afore- 
said judges,  at  the  request  of  the  counsel  for 
the  defendants,  did  put  their  seek  to  tilts  bill 
of  exiH-ptions,  pursuant  to  the  aforendd  statute 
in  such  case  made  and  provided. 

HnntT  Balvwik,  [l.  s.I 

Jos.  HOPKINHON,    [l.  K.  I 

Messn.  MubdeU  and  JSergeomt  for  the  plaintiffs 
in  error.  « 

Mmn.  OuiOou  and  Fblhn  for  the  defenwit 
In  enw. 

Thirty-seven  points  were'stated  by  the  conn* 

ael  for  thr"  plaiiitifT'=  in  error,  in  which,  it  was 
alleged,  the  court  below  erred.  The  argument 
uiK>n  both  sides  branched  out  into  numerous 
points  of  law  which  the  record  sugpested.  The 
reporter  would  take  pleasure  in  stating  all  these 
anruments.  but  for  the  excessive  length  of  the 
bins  of  exception  and  the  circumstance  that  the 
decision  of  the  court  rests  upon  a  single  point 
in  the  charge  of  the  court  below,  viz.,  the 
effect  of  the  refusal  to  furnisli  books  and  pa- 
pery in  conformity  with  a  notice.  He  only 
mentions,  therefore,  audi  portions  of  the  n^u- 
ment  as  bear  upon  that  part  of  the  r  lmr'jre. 

Four  of  the  points  of  the  plaint lU  in  enor 
were  thus  stated  by  his  oomieel. 

lltb.  The  court  below  ern»d  in  chargini;  the 
jur^'  that  they  might  presume  that  Robert 
Phdlips.  or  his  heirs,  had  made  a  c(»nvevance, 
vesting  the  legal  title  in  the  Arm  of  li  &  I. 
Phillips,  and  mat  it  so  remained  at  the  tim«  of 


■  the  assignment,  and  that  ivwas  by  such  a  cot 
veyance  as  would  enable  them  to  enjov  tin 
property  against  Robert  Phillips  and  his  bdr« 
The  court  below  erred  ill  -  ]>.inj:  [♦Oi>t 
iug  the  Jury  that  this  presumption  is  no 
founded  on  the  belief  alone  that  the  fMt  ex 
Isted,  but  must  more  on  thos<'  principlr^  whirl 
enforce  iustice  and  hon^ty  between  maa  aoi 
man,  and  tend  to  the  security  of  pomnioai. 

18th.  Th'  (  Mint  tidow  erred  in  chargine  tin 
jury  that  the  liefendant  below,  Uanscw,  wa 
under  any  obligation  to  produce  tlie  hooks  « 
.Tc'seph  Ti.  Moss  and  Isaac  PhillipN.  or  <.f  ib 
tirm  of  li.  &  I.  Phillips,  and  that  any  presumf; 
tioo  whatever  could  be  rande  to  hia  diMdvan 
tage  bvthe  nonproduction  of  tIu  rn     And  al-'' 

against  tlie  defendant  below  (llansoa)  in  ac 
mitting  evidence  of  their  contents. 

14th,  The  court  below  erred  in  charging  tb 
jury  that  they  had  the  right  to  presume  tht 
the  production  of  the  books  would  bavt»  bee 
favorable  to  the  plaint  iff  Ik'Iow,  and  \infavi> 
able  to  the  defendants  below,  m  every  ruspec 
as  bearing  upon  the  ownenhip  of  the  propertj 

Mr.  HubbeU  saiti : 

Another  defense  set  up  by  the  defeudiuit> 
low  is,  tliat  the  1^1  title  of  part  of  the 
ject  of  this  ejectment,  viz. :  tlic  Sixth  Stra 
house  was  never  vested  in  the  assignors,  H. 
I.  Phillips,  and  that  therefore  the  plaintiff  b 
low,(  laiming  under  them,  cannot  sustain  I 
action  of  ejectment  for  that  property. 

His  honor,  the  judge,  i  harg*^!  the  jury,  tb 
a  conveyance  of  the  outstanding  Icgnl  fitle 
the  assignors  may  be  presuuied  by  the  jury. 

There  is  no  warrant  in  law  for  the  juiy 
presume  a  conveyance  of  the  legal  title 

There  are  three  ingredients  comiuonly  cn 
curring  with  SUCh  pieoumptloil. 

1.  Time. 

2.  Duty. 

3  Act  hi  inconelstent  with  the  otttntMiding 

the  legal  title. 
There  are  four  elaaiee  of  cases  in  which  «ui 

presumption  has  been  made 

1.  Where*  in  the  deduction  of  title,  the  det> 
before  and  after  the  step  sought  to  be  prei^nira 
are  prod  need,  and  pos-scssion  l  i  a  n  one  acconlii 
to  the  limitations  in  the  latter.  After  ihii 
or  forty  3rears,  the  chasm  will  be  Ulled  np  I 
presumption. 

8.  D^ds  proper  to  have  effected  a  chaa^, 
alteration  hi  a  family  estate,  when  the  fwm 
have  treated  it  as  so  altered,  will  Ik'  {>re>iia(i 
after  the  lapse  of  many  years.  ^Matthew*  I 
Presumptive  Evidence.  819.)  j 

♦3.  Whern  rlu'  Iciral  title  is  vested  in  [•"70 
trustees  for  a  sjx'citlc  purpose  and  to 
a  speeifled  time,  and  the  property  fm 
\u\o  the  hands  of  tlu    •     ,  ?  y?/^  tr^ttt  at  I 
siKcifled  time,  a  conveyuuce  will  be 

after  the  lapse  of  many  yeam.  <]L  

220.) 

4.  Even  where  there  is  no  express  trus^ 
convey,  a  conveyance  has  been  pnemoied 
two  oases  where  the  ptirpo«5c  of  vi'stiiit*  the  il 
iu  the  trustees  was  tcmpurury ;  the  prcsoimKi 
was  made  in  one  case  after  a  hiaaJiwd  fS 
and  in  the  other  after  the  lapw  of  sertr 
year».  Uut  tliese  oujck  an^  cooLidured  of  un 
tionable  authority.    (Matthews.  SS5.> 

Where  lands  are  conveyed  to  trii/tttcses  vrj 
out  any  expressed  or  manifest  objed.,  requit! 
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■h"  H'panttion  of  the  legal  and  equitable  estates 
M  the  beneticial  enjoyment  continues  from 
I  first  in  the  same  persons  or  their  privies, 
lutl  then  h  nothing  in  this  enjoyment  incon- 
tisieat  with  the  outatandiDg  of  the  l^al  estate, 
lapse  of  time  will  estabffiBh  the  presumption 
i  f  .t  cftDveyantv  by  the  trustee  of  tlie  leeal 
aoale  to  the  eeiitui  qua  trtut.   (Matthews,  228.) 

If  ib«ffe  had  been,  in  the  present  case,  a  duty 
■oo*>nvey.  of  wliit  h  I  here  was  no  evidi'iuc.  slill 
ite  iagiedieot  of  time  was  wholly  waotinff. 
The  eoBTe^oe  to  Robert  Phillip  was  in  18^. 
tc  Ithet^le  under  the  judgment  in  1830 — an  in 
lerval  of  but  seven  yean:  a  period  far  short  of 
Ikeitatate  of  Ifanltatlons,  which  seems  to  ftir* 
•i>h,exwpt  under  extraonlinnry  circumstances, 
ite  minimum  of  time  neces^ry  tosuchpre- 
vnptioc.  (IS  Johne..  518;  7 Wheat,  00, 106; 
I  Wheat..       \  2  Wend..  1;  5  T:nint..  170.) 

Tbe  court  further  charged  the  jury,  that  the 
■imiiwon  of  eeooodary  evidenoe  to  prove  the 
i  ctrDtJ*  of  tbe  lx>ok8  was  not  the  only  effect  of 
ttkir  Mippression,  but  that  they  ought  to  pre 
«aiDi»  that  the  production  of  the  books  would 
'  i.f*  bt'i'n  favorable  to  the  plaintifTs  and  un- 
livorable  to  the  defendants  in  any  other  aspect 
■  bearing  on  the  ownenhlp  of  the  property; 
Ikat  the  curt  would,  as  a  court  of  equity,  hold 
SB  fiich  evidence  that  there  was  such  a  clear 
M)uit&b>e  title  in  the  Arm,  that  Robert  Phillips 
^  heirs  were  hK)und,  on  every  principh;  of 
j-jsJioe,  c-onscience,  and  equilv,  to  make  a  con- 
icTsoce  so  as  to  make  that  uUe  a  U  iral  one; 
ff'd  that  the  jury  mi^^ht  ptwime  u  largely  as  a 
.isaceilor  might  do. 

Oar  objectloiiB  to  this  charge  may  be  sobdi- 

ridcd  into 

The  error  in  charging  that  the  plaintiff 
*^rK  hail  any  right  to  call  for  the  production 
f  :hf*e  book?,  or  tliat  the  effect  of  the  notice 
roi*l  ♦and  non  compliance  with  it  was  any- 
hiag  more  than  to  tulmit  him  to  produce 
tcrmdary  evidence  of  their  contents, 
ad  The  error  in  charging  the  jury  that 
isB.'k'iD  was  in  an\'w  ise  to  hi*  affecte<l  by  the 
raproductioD.  or  that  he  was  under  any  ob- 
i|idon  to  resort  to  the  act  of  Congress  to  com* 
*:]  their  prtMluction.  or  that  he  or  ilie  plaint- 
f  Uek>w  could  compel  their  production  under 
ke  act  of  Congress. 

The  act  of  Congress  only  comjx'lH  a  party  to 
mdnoe  books  or  papers  which  contain  cvi- 
Imee  pertinent  to  the  tnue,  in  cases  and  under 
inumstanccs  where  he  iiiiirht  be  compelled 
»  produce  tbe  same  by  the  ordinary  rules  of 
eweedings  In  chancery. 

To  the  rules  of  chanccn,-  we  must  re-sort  to 
BOW  under  what  circunutancee  chanceiy  com- 
iki  fBbm  fMt)duction  of  books  and  papas. 
'«-Te«int'?»  Conniitutional  Law.  IHO.) 

Tte  party  requiring  the  prt^xluction  of  boolcs 
■i  twyeis  most  show  right,  property,  or  in- 
Ti-vt  in  '.bcm.  (2  Coxe's  Chancery  Cases, 
li;  1  Coxe's  Chancery  Cases,  277.'  30o  ;  4 
nlias.  Ckaii.  CSaes.  883.) 

The  party  requiring  the  production  of  l)ooks 
sA  papers  must  obtain  a  rule  on  the  opposite 
taly  to  produce  them,  which  must  be  sap- 
'rf.H  bv  Hffulavit,  showuig  that  they  are 
)  the  pcm6«»Hion  of  the  party  required  to 
redoea  fbanv  that  Hiey  contain  evidence 
>nin<?nt  to  tlie  issue,  and  that  all  the 
trctuBBlaaoes  exist    which    would  iuducc 


a  court  of  chancery  to  direct  their  produc* 
tion.  And  the  party  required  to  pnxluce 
them  may  deny  all  this  by  counter  evidence  on 
the  trial.  (4  Wash.  C.  C  Rep..  128;  3  Wash. 
C.  Rep.,  582;  United  Statet  v.  Twenhi  FodeofM 
cf  Good*,  1  Gilpin,  806.) 

The  party  re(iuired  to  produce,  is,  upon 
every  principle  of  chancery  practice,  entitled 
to  deny  upon  his  own  oath,  the  whole  of  the 
allegations  upon  which  their  production  is 
sought,  to  explain  any  entries  found  in  the 
books.  Ac.  (2  Penn.  Rep.,  139;  Hare  on  Dis- 
coven-.  ch.  2.  sec.  6.  pp.  228.  238; 2  Chitty's  Eq- 
uity l)igest.  U29,  where  the  whole  is  reviewed.) 

Tlie  court  most  rely  on  th^osth  of  the  party 
reriuired  to  produce,  ha  to  the  relevancy  of 
the  books;  also,  as  to  what  parts  are  material. 
(Hare  on  Discovery,  280.)  He  may  seal  up 
such  parts  as  he  declares  to  be  iinmaterisL 
(Hare  on  Discovery,  230;  1  Swanslon,  588.) 

But  we  partieniarly  oomptain  of  tills  error 
as  aflfecting  Mr.  Hanson,  who  had  not  the 
custody  of  the  books,  against  whom  they 
would  not  have  been  evidence  if  prodttoed. 
He  could  not  have  made  the  affidavit  n^uired 
to  enforce  their  production,  and  he  could  not 
have  Enforced  the  penalty  given  by  r*702 
the  act  of  Congress  for  their  nonpro<fuctioB, 
viz  .  jiirlginent  against  the  recusant  party. 

Mr.  GailUju,  for  the  defendant  in  error: 

In  vindicalion  of  the  charge  of  the  court, 
that  the  jury  might  presume  a  deed  from  R. 
Phillips  to  ft.  <te  1.  Phillips,  cited.  11  Ea.st.  56; 
4  Durn.  &  Ea.m.  682;  1  Caines.  457;  3  Watt.s 
167;  10  Berg.  &  Rawle,  'm,  391;  7  Wheat., 
110;  2  Wendell.  13.  15;  12  Ves..  24.  251,  nott; 
6  Bingh.,  180;  5  Barn.  &  Aid..  233;  H)  .lohns., 
345:8  Ea-Ht,  263.  And  further  to  sustain  the 
court  in  leavini;  it  optional  with  the  jury,  0 
Wheat..  486  ;  4  Dallaj*.  132;  1  Yeatcs.  32. 

Mr.  Fallon,  on  the  same  side,  after  directing 
hi.s  attention  to  other  points  of  theoase,  wiiA: 

We  wanted  the  books  to  .show,  amongst 
other  things,  that  the  Sixth  Street  house  was 
purchased  with  the  partnership  funds,  in 
which  case  it  became  partnership  property. 
(1  Sumner,  182;  2  Wash.  C.  C.  R..  441;  7 
Serg.  &  Rawle.  438.) 

Mr.  Sergeant,  in  reply  and  conclusion : 

Hanson  never  had  the  books,  and  yet  is 
made  responsible  for  their  not  being  produced. 
The  notice  was  to  produce  the  boolu  of  a  firm 
carrying  on  a  very  extensive  business,  running 
through  .six  years,  jind  tax  receipts  for  eight 
years.  In  the  courts  of  the  United  States  a 
party  can  cliooHe  one  of  three  modes. 

1.  A  common  law  notice. 

2.  A  proceeding  in  equity  for  papers. 

8.  An  affidavit  and  rule  under  the  Judiciary 
Act. 

This  was  a  common  law  notic*e  exclusively. 
As  such,  it  only  gave  the  party  a  right  to  use 
seroiulary  evidence  by  provinjr  tlie  contents  of 
papers.  The  law  presumes  tiiat  apartv  knows 
what  he  wants,  and  allows  him  to  ctM  for  ft, 
but  (loei  not  give  him  the  power,  under  a  drag- 
net notice  like  this,  to  bring  up  the  books  and 
papers  of  six  years'  accumulation.  Gui  it  be 
that  a  party,  without  affidavit  without  an 
order  of  court,  without  spec iti cat  ion,  shall  be 
entitled  to  liave  a  cirt  load  of  papers  brought 
into  rourt,  many  of  them  of  a  private  char- 
acter, and  open  to  the  inspection  of  every- 
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body?  If  this  was  the  rule,  the  act  of  Con- 
gress must  have  been  passed  to  reBtrain  it; 
otherwise  it  would  both  oe  insufficient  and  in- 
tolerable. 

The  charge  says,  where  papers  are  sup- 
pressed by  a  party  it  is  a  grouna  of  iniRpiclon. 
This  is  true  in  a  chancery  proceeding:.  But 
703*]  *Uiere  is  no  spoliation  of  papera  in 
i^\B  case,  nor  Is  tbe  notice  to  be  brought 
under  the  chancery  head;  neither  i=  it  under 
the  act  of  Congress.  There  is  no  alU  davit,  no 
order  of  court,  no  hearing  of  the  party. 

It  lia-s  !)cen  already  argued  that  l)ef()re  a  pre- 
8umpti(m  can  be  raised  circumstances  and  time 
must  justify  it.  *It  is  in  favor  of  possession 
and  time.  Supposing,  here,  that  Robert  Phil- 
lips bought  the  property  with  the  partner- 
ship fotShi.  and  thereby  became  a  tnistee  for 
the  Arm,  where  is  there  any  ground  to  pre 
Humt:  au  end  of  the  trust?  The  presumpUou 
would  be  to  the  contrary,  that  he  was  to  bold 
Has  long  as  both  parties  agreed. 

Mr.  Jv&tioB  Wathb  delivierad  tbe  opinion  of 
the  court : 

The  defendants  in  this  ca.sc  iiaving  failed  to 
produce  on  the  trial  of  it  certain  books  of  orig- 
inal entry,  day  books,  «Jkc. ,  of  the  late  firm  of 
R.  &  1.  PhiUipe,  which  liad  been  called  for  by 
a  r^:u)ar  notice,  the  court  pennitted  tlie  plaint- 
iff to  give  secondary  evidence  of  their  contents. 
The  object  of  the  plaintiff  in  inlroduciiiK  the 
secondary  evidence  was  to  prove  that  the  legal 
title  to  the  Sixth  Street  |)roi>erty  was  in  R.  «& 
1.  Phillips,  the  defendants  having  previously 
introduced  a  deed  to  that  property  from  R.  J. 
HcrrinsT  and  wife,  dated  the  9th  June,  1832. 
to  Robert  Phillips. 

The  partners  of  the  firm  of  R.  it  T.  Phillips 
were  Robert  Phillips  and  Isaac  Phillips.  That 
firm,  liowever,  was  diMOlved  by  the  death  of 
Robert  Phillips  in  1833.  The  survivor  then 
took  into  partnership  Joseph  L.  Moss,  and  the 
new  firm  traded  under  the  style  of  the  origi- 
nal firm  if  li.  &  I  PhUlips. 

The  court,  in  reference  to  the  refusal  of  the 
defendants  to  produce  the  bodu,  and  to  tlie 
.secondary  evidence  which  had  been  given  of 
their  contents  in  respect  to  the  Sixw  Street 
property,  charged  flie  Jory  that,  "In  an  or- 
dinary ca-se,  the  jury  must  cide,  from  the 
evidence  before  them,  what  facts  hate  been 
proved:  but  In  this  case  there  is  one  feature 
which  is  rather  unusual,  and  to  which  it  is  uec 
essary  to  call  your  special  attention,  as  a  mat- 
ter which  has  an  important  bearing  on  some  of 
its  prominent  points.  Timely  notice  was 
given  by  the  plaintiff's  counsel  to  the  counsel 
of  the  assignors  and  aasi^ces,  to  produce  at 
tit  tri  ll  tl.L-  books  of  R.  &  I.  Phillips;  norob- 
jeciiuu  wiis  made  to  the  competency  of  the  no- 
tice; they  were  called  for.  but  were  not  pro- 
duced  till  the  dsvy  nfu-r  the  evidence  was 
closed,  aud  at  the  moment  wheu  the  court  had 
caUed  on  the  plalntiira  counsel  to  address  the 
jury.  No  reason  was  assigned  for  their  non- 
704*]  production,  *save  the  reference  to  the 
iUness  or  Mr.  Moss;  but  Mr.  Phillips  was  in 
court;  nt^ticp  was  given  lo  Mr.  Hanson,  though 
none  was  necessary,  as  the  books  could  not  Im 
presumed  to  be  in  his  possession.  That  they 
could  have  birn  pnMluced  befere  the  evidence 
on  both  sides  was  ciobed  can  t»carely  be  duubUxi, 


when  so  manv  were  produced  afterward 
Tlieir  production,  then,  was  no  compUaa 
with  the  notice;  the  plaintiff  could  not.  wft 
out  leave  of  the  court,  have  referred  to  ibeo 
be  was  not  bound  to  ask  it,  and  liad  a  right : 
proceed,  as  if  they  had  not  been  produced. 

"Mr.  HariM  n  had  a  richt  to  call  foi  t\ 
books;  claiming  by  an  adverse  title,  he  nugji 
have  mored  the  court  for  an  order  to  proim 
them,  !)ut  he  made  no  effort  to  j^rocure  the^ 
we  say  so,  because  there  was  no  evidmoe  thi 
he  dia  in  any  way  endeavor  to  liave  them  pt 
!u  r  i.  although  the  court,  in  their  opinion  < 
thu  motion  for  nonsuit,  plainly  intimated 
<^ect  of  their  nonproduction. 

"  There  has.lhereforr,  fieen  no  satisfactory 
reasonable  ground  assigned  for  their  having  bci 
kept  back,  and  the  puiintiir  lias  a  fidr  case  I 
calling  on  you  to  presume  whatever  the  law  w 
authorize  you  to  presume  as  to  the  cooiealt' 
the  books.  On  this  subject  tlie  fifteenth  m 
tinn  of  the  .Tudiciary  Act  has  made  thi*  pi 
vision :  '  That  ail  the  said  courts  of  the  l"ni» 
States  shall  have  power,  in  tbe  trial  of  actic 
at  law,  and  on  motion  and  ilue  notice  tli' m 
being  given,  to  require  the  parties  to  prttdu 
books  or  writings  in  their  poassssion  or  powi 
wlitf  )i  contain  evidence  pertinent  to  the  i-^^ 
in  cii.s<«  and  under  circumstances  where  tb 
might  be  compelled  to  produce  the  aame  1 
the  ordinary  rules  of  proceeding  in  clian(« 
and  if  a  plaintiff  shall  fail  to  comply  with  sui 
order  to  produce  bocto  or  writings,  it  ahall 
lawful  for  the  court.*?,  respectively,  on  m'>*i<t 
to  give  the  like  judgment  for  the  dc-feiiduni,- 
in  cases  of  nonsuit;  and  if  a  defendant  nh! 
fail  to  comply  with  such  ord«r  to  proila 
books  or  writings,  it  shall  be  lawful  for  t 
court.H,  respectively,  on  motion  as  aforesaid, 
give  judgment  against  him  or  her  by  defaul 
This  enables  courts  of  law  to  apply  the  mi 
rules  and  principles,  where  papers  or  book-i  s 
withheld,  as  have  been  adopted  by  rour's 
equity,  which  are  these,  in  our  opinion,  i 
long  since  expre.s.s(>d  in  AitkMfV,  Odtnh«fyiu$\ 
Baldwin  liep.,  m^.  389)." 

"It  mmrt  not,  then,  be  Hupposed  that  t 
only  effect  of  the  suppression  or  keeping  bs 
books  aud  papers  is  to  admit  secondary  e 
dence  of  their  contents,  or  that  the  jury  » 
conflnedi  in  jni  inung  tlicir  cf«n!<  nts.  to  wk 
is  proved  to  liave  been  contained  in  them; 
*1ury  may  prestraie  aa  largt^ly  as  a  [*7€ 
chancellor  may  do,  when  In  a  i-,  on  lils  <•< 
science,  as  a  jury  does,  and  ought  to  do.  a 
on  tlw  same  principles. 

"Mr,  Bridges  statej^  tlnit  he  Ixdieves  tluTt 
an  entry  on  the  books  of  the  transfer  frc 
Herring  to  Robert  &  Isaac  Phillips,  but  doi 

know  now  thi    trrmsfrr  wa.<  midc.     Il  U 
proof,  by  the  clark^  of  Robert  &  Isaac  Phiiii 
that  an  account  was  open  on  their  iKMriks 
the  Sixth  Street  lot;  that  the  money  of  \ 
firm  was  applied  to  the  payment  of  tile  ct 
sideration  money  to  Herrui|^:  one  of  the  p 
sons  who  erectccl  the  new  building  says  ho  ■« 
paid  by  the  notes  aud  checks  of  the  fir 
tenant  pfoves  that  Joseph  Ij.  Moss  rent 
in  the  name  of  the  tirm  who  furnishwi  it  to 
amount  of  $1,000,  and  the  tax-cullectors  p 
the  payment  of  taxes  by  the  firm.    In  op 
tion  to  this  evidence,  the  defendants  offer  n 
ing;  the  books  of  the  hrm  are  6Uppr«s«ri 
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wkn  they  could  and  ought  to  have  been  pro- 
Jurt"d:  and  the  sole  reliance  in  support  of  the 
riwf  of  Robert  Phillips  is  the  dee<l  from  Her- 
nnc  If  you  believe  the  witnesses,  Itobert 
Pliillips  never  was  the  sole  and  real  owner  of 
±v>  property  on  the  first  purchase;  and  if  you 
think  the  facts  stated  are  true,  you  may  and 
ought  to  presume,  that  if  the  books  had  l>ecn 
prxliiced  they  would  have  shown  that  the 
(ijment  of  the  whole  purchase  money,  and  the 
»ii'le  expense  of  the  improvements  made  on 
"U  !oi,  were  paid  by  the  firm;  that  it  formed 
u  item  of  their  joint  estate,  and  was  so  con- 
■dtn-d  by  the  partners.  You  may,  also,  and 
"ithl  to  presume,  that  the  production  of  the 
bnois  would  have  been  favorable  to  the  plaint- 
and  unfavomble  to  the  defendants,  in  an^ 
a(kr  aspect  as  bearing  on  the  ownership  of  this 
propextv.  On  such  evidence  we  would,  as  a 
fwm  of  et^uity,  hold  that  there  was  such  a  clear 
a)uitable  title  in  the  firm,  that  Robert  Phillips, 
or  tiis  heirs,  were  bound,  on  every  principle  of 
jirtioe,  conscience,  and  equity,  to  make  a  con- 
vniuice  so  as  to  make  that  title  a  legal  one. 
iod  when  it  appears  that  the  members  of  the 
trv  firm  hfui  conveyed  it  in  trust  for  creditors, 
•  their  joint  property,  that  the  grantees  had 
KOtptfd  the  conveyance,  and  sold  the  property 
lader  the  assignment;  that  the  purchaser  from 
tfcun  had  accepted  a  deed  reciting  theirs,  and 
■9  other  title — we  cannot  hesitate,  as  judges  in 
lOiurtof  law,  in  instnicting  you  that  you  may 

Ksume  that  such  a  conveyance  from  Rolxirt 
illiiis,  or  his  heirs,  has  been  made,  as  they 
vefc  bound  in  equity  and  good  conscience  to 

presumptions  do  not  depend  on  any 
defined  state  of  things;  •time  is  always 
IB  important,  and  sometimes  a  necessary  in- 
jOvdient  in  the  chain  of  circumstances  on  which 
Jltf  presumption  of  a  conveyance  is  made ;  it  is 
»JT*  or  less  important,  according  to  the  weight 
«^  the  other  circumstances  in  evidence  in  the 
(3ttt.  Taking,  then,  all  in  connection,  and  in 
Ute  u^tt^]  alxsence  of  all  proof  of  any  adverse 
tkim  by  Robert  Phillips,  or  his  heirs,  from 
1*02.  every  circumstance  is  in  favor  of  the  prc- 

KUon  of  a  conveyance;  and  we  can  perceive 
if  any  weight,  in  the  only  circumstance 
■1  Bp  to  rebut  it.  which  is  the  proceedings  In 
Ai  Orphans'  Court.  You  will  give  them  what 
■■■fc^utnce  you  may  think  they  may  deserve, 
pkn  you  look  to  the  time  and  the  circum 
under  which  they  were  commenced, 
on.  and  completed  by  a  sale  for  $22,- 
wbich  counsel  admit  was  not  paid,  and 
admit  that  the  sole  object  was  to  extinguish 
Wmt  spark  of  legal  right  remaining  in  Rob- 
Phillips  or  his  heirs,  and  not  l)ecause  he 
had  any  U.-n(-ticiiil  interest  in  the  prop- 

tlf  iliere  was  lawful  ground  for  presum- 
henisteDce  of  a  conveyance'  from  him,  or 
U  before  November.  1887,  we  should  think 
uything  accruing  afterwartls  was  entitle<l 
0  weight  in  rebutting  such  presumption: 
were  we  in  the  jury  box.  we  would  think 
P«mted  the  other  way.    It  was  for  the  in- 
oC  the  assigneea  and  assenting  creditors 
roarider  the  conveyance  ss  not  made ;  for  if 
been  made  prevknul^.  a  non-assenting 
'  v.r     the  assignment  might  take  it  under 
yujgmeai,  as  was  done  by  the  plaintifl,  and 
^""^  hold  it,  if  the  assignment  did  not  pass 
Sowa&d  2. 


the  title;  whereas,  by  taking  the  deed  as  not 
made,  the  Orphans'  Court  safe  would  vest  the 
title  in  the  assignors,  and  leave  no  legal  right 
on  which  a  judgment  against  Joseph  L.  Moss 
and  Isaac  Philliijs  coultlHtlach.  As,  however, 
this  is  a  matter  entirely  for  your  consideration, 
we  leave  it  to  your  decision.'  with  this  principle 
of  law  for  your  guide:  that  on  a  question 
whether  a  conveyance  shall  be  presumed  or 
not,  the  jury  are  to  look  less  to  the  direct  evi- 
dence of  the  fact  than  to  the  reasons  and  policy 
of  the  law.  in  authorizing  them  to  infer  that  it 
was  made,  if  the  party  who  was  in  possession 
of  the  legal  title  was  bound  in  equity  to  convey 
to  the  real,  true,  equitable  owner.  This  legal 
presumption  is  not  founded  on  the  belief  alone 
that  the  fact  existed,  but  much  more  on  those 
principles  which  enforce  iusticc  and  honesty 
between  man  and  man,  and  tend  to  the  security 
of  possessions  which  have  remained  uninter- 
ested and  undisturbe<l.  Should  your  opinion 
be  in  conformity  with  ours  on  this  point,  you 
will  presume  that  there  was  a  deed  from  Ronert 
Phillips  *or  his  heirs  competent  to  vest  [*707 
the  title  to  the  Sixth  Street  lot  in  the  firm  of 
Robert  &  Lsaac  Phillips;  that  it  so  remained  at 
the  time  of  the  assignment,  and  that  it  was  by 
such  conveyance  as  would  enable  them  to  eii- 
ioy  the  property  against  Robert  Phillips  and 
his  heirs." 

It  appears,  then,  that  the  court  made  the  re- 
fusal of  the  defendants  to  produce  the  books, 
the  secondary  evidence  of  their  contents,  and 
other  evidence  in  the  cause,  the  basis  upon 
which  it  gave  the  foregoing  instructions  to  the 
jurj'.    The  defendants  excepted  to  them. 

The  inquiries  therefore  arising  are:  iiad  a 
case  l)een  mafle,  which  authorized  the  court,  as 
a  matter  of  law,  to  give  an  opinion  to  the  jury, 
that  the  facts  j)roved  would  justify  the  pre 
sumption  of  a  deed;  and,  if  not,  were  the  in- 
structions given  in  terms  which  left  the  jury 
to  make  the  inference  from  the  evidence  alone, 
unaffected  by  considerations  which  it  is  not  the 
province  of  a  jury  to  indulge,  that  the  legal 
title  to  the  Sixth  Street  property  was  in  Uie 
late  firm  or  R.  &  I.  Phillips? 

This  property  may  l)e  the  partnership  estate 
of  the  original  firm' of  R.  «fe  I.  Phillips,  with 
out  the  legal  title  being  in  the  copartnership  or 
in  either  of  the  partners.    A  de<Kl  was  in  evi 
dence  that  the  legal  title  had  been  made  to  Rob 
ert  Phillips.    The  plaintiff  wished  to  show 
that  Robert  Phillips  had  conveyed  it,  before  he 
died,  to  the  firm,  or  that  there  were  circum- 
stances in  the  case  which  raised  the  presump- 
tion tliat  he  had  done  so.    No  evidence  was 
given  to  show  that  Robert  Phillips  had  made 
such  a  conveyance.    On  the  contrary,  as  the 
case  stootl.  the  proof  was,  that  R.  J.  Herring 
and  wife  had  conveyed  the  Sixth  Street  prop 
erty  to  Robert  Phillips,  by  deed  dated  the  9th 
June,  1832.    The  deed  was  in  evidence.  The 
plaintiff  then  proceeded  to  give  secondary  evi- 
dence of  the  contents  of  the  books,  which  the 
defendants  had  refused  to  produce.    That  sec 
ondar}'  evidence,  as  it  is  stated  in  the  instruc 
tion.  is,  that  "Mr.  Bridges  states  that  he  be- 
lieves there  is  an  entry  on  the  l)ooks  of  the 
transfer  from  Herring  to  Robert  &  Isaac  Phil 
lips,  but  don't  know  how  that  transfer  was 
nuule.    It  is  in  proof,  by  the  clerks  of  Robert 
&  Isaac  Phillips,  that  an  account  was  open  on 
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their  books  with  the  Sixth  Street  lot :  tliat  ihe  ; 
money  of  the  firm  wm  applied  to  the  payment  { 

of  the  i-onsidorntion  money  to  Hrriing.  One 
of  the  persons  wlio  erected  the  new  building 
says  lie  was  paid  by  the  nolw  and  checks  of  the 
liriij  a  toiiiint  proves  that  .Toneph  L.  Moes 
reuteil  it  in  the  name  of  the  firm,  who  furnished 
it  lo  the  amount  of  $1,000;  and  tbetax  oollect- 
ors prove  tho  payment  of  tho  taxes  by  the  firm." 
708*]  Such  is  the  pro»)f,  uud  *the  only  proof 
in  the  caufle  to  show  that  the  legal  title  to  the 
Sixth  Street  property  wai^  intlii-  late  tirm  of  R. 
&  I.Phillip&.  Itnmy  juhtifv'  the  inference^in  the 
court's  instructions,  that  Robert  Phillips  never 
was  the  sole  and  real  owner  of  this  properlv  on 
the  first  purchase;  that,  if  the  booKS  had  been 
produced,  it  would  have  been  shown  Uiat  the 
consideration  money  for  the  lot  was  paid  by 
the  firm;  that  all  the  improvementii  were  paid 
for  by  the  money  of  tlie  firm;  that  it  formed  a 
part  of  their  joint  eslHle;  that  they  w  consid- 
ered it,  and  that  llobert  Phillips  was  bouud  in 
equity  and  good  conscience  to  make  a  title  to 
the  firm;  but  the  evidence  is  certainly  deficient 
iu  those  particulars  which,  according  to  the  es- 
tablished law,  will  permit  the  presumption  of 
a  deed  by  a  jury,  as  a  matter  of  direction  from 
the  court.  Before  a  court  can  instruct  a  jury 
to  presume  a  grant  or  deed  for  land,  lime  or 
leneth  of  possession  must  ))e  shown,  which,  of 
itself,  in  certain  cases,  and  in  other  cases,  in 
conne(.'tion  with  oircumstauoL's,  will  induce  tlie 
pretumptioa  of  a  grant  as  a  matter  of  law,  or 
a«  a  legal  effect  from  erldence.  which  the  jury 
is  instructed  to  make,  if  in  Us  con-i  !< ;  ition  of 
the  evidence  the  jury  believe  it  to  be  true.  Or 
when  the  presumption  in  fact  as  to  a  legal  title 
is  foun  !  !  upon  tlie principle  of  omnia  ritr  enm; 
acta.  Buuposing,  then,  that  the  court  did  not 
intend  to  instruct  the  jury  that  the  legal  effect 
of  the  evidence  was  to  raise  the  presumption 
of  a  deed;  we  will  now  inquire,  what  effect  the 
refusal  to  produce  books  and  papers  under  a 
notice  luis  upon  the  point  which  a  party  suj) 
poees  they  would  prove.  The  refusal  (o  pro- 
duce books,  under  a  notice,  Iots  the  foundation 
for  tlir  introduction  of  secondary  evidence.  It 
affords  neillier  presumption  nor  prima  facte  evi 
dsnoe  of  the  fact  sought  to  be  proved  by  them.  A 
pirty  caniifit  iiifrr  frnm  the  refusal  to  produce 
tx>okH  which  iiavc  been  called  for,  that  if  pro- 
duced ihey  would  establisli  the  fact  which  he 
alleges  they  would  prove.  The  party  in  such 
a  case  may  give  secondary  evidence  of  the  con- 
tents of  sttdk  books  or  papers;  and  if  such 
secondnry  fvidencc  is  vaptie,  imperfect,  and 
uncertaiu  as  to  dates,  sums,  boundaries,  «&c.. 
•Terv  intendment  and  presumption  as  to  such 
particulars  shall  be  neBlnst  the  pHi  ty  who  mi^ht 
remove  all  doubt  by  produimg  the  higher 
evidence.  (lAfe  and  Fire  Insurance  Co.  of  N. 
Y.  V.  Mtch,  Fin  Inturanae  Co,,  7  INfend..  83, 

Allinferences  shall  be  taken  from  the  inferior 
evidence  most  strongly  against  the  party  lef us- 
ing to  produce;  but  the  refusal  itself  raises  no 
presum[>tion  of  sus[)i(  ion  or  imputation  to  the 
discredit  of  the  p:Lrty,  except  in  a  case  of 
spoliation  or  equivalent  suppression.  There  the 
?09*]  *rule  is  that  nmnvi  jn-afiuiuiidur contra 
moiuUorem.  In  other  words,  with  the  excep- 
tion just  mentioned,  the  tefnsal  to  produce 
books  or  papers  upon  notice  is  not  an  indo" 
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pendent  elepieot  from  which  anything  can  h 
Inferred  as  (o  the  point  which  is  i^ought  to  q 
proved  by  the  books  or  papers.  Nor  cm  in 
views  of  policv  growing  out  of  the  refusal  h 
associatea  wltn  the  secondary  evidence  to  es 
large  the  province  of  the  jury,  to  infer  or  j;f^ 
sume  the  existence  of  the  fact  to  which  tria 
evidence  relates.  For  considerations  of  pcii  -]. 
l>eing  the  source,  origin,  and  support  of  ari.f ' 
cial  presumptions,  having  no  apjdicaiion 
conclusions  to  actual  matter  of  fact, 
findinp  of  a  jury  in  conformity  with  such  < 
sideration  and  not  according  to  their  actual  cos 
▼Ictlon  of  the  truth,  resolves  itself  in  a  mle^ 
presumption  of  law. 

Apply  these  principles  lo  the  instruction 
and  we  find  tliat  the  court,  under  •  notice  | 
common  law  to  produce  bo<jks  nrnl  p:>pcr?.  nn 
the  refusal  lo  produce  Lhem,  wiiiioiii  any  oiu* 
foundation  having  been  laid  to  permit  second 
ary  evidence  to  be  given  of  the  existence  ofj 
deed  which  had  not  been  specifically  called  fd 
and  tbe  destruction  or  loss  of  which  had 
been  alleged,  permitted  the  plaintiff  to  give 
ondary  evidence  tliat  a  deed  had  lieen  ma<^ 
and  upon  his  failure  to  do  so.  instruct*  <1  tl 
jury  that  it  "  must  not  be  supposed  thai  tl 
only  effect  of  the  suppression  or  keeping  bat 
books  and  papers  is  to  admit  sctondary  « t 
dence  of  their  contents,  or  that  tbe  jury  m 
confined,  in  presuming  their  contents,  to  wbi 
is  prt>ved  lo  have  been  contained  in  tbein. 
jury  may  presume  as  largely  as  a  chanoett 
may  do,  when  he  acts  on  iiis  consdenco  as 
jury,  does  and  ouuIjI  t  i  <1o.  and  on  the  f^Ti 
principles."  And  further,  after  n.>ciling  tl 
evidence  which  the  court  thought  led  to  its od 
elusion,  the  court  says:  "  Up<tn  such  evidi  rn 
we  would,  as  a  court  of  equity,  hold  th 
there  was  such  a  clear  equital»le  title  in  f| 
firm,  that  Robert  Phillips  or  his  licin*  we 
bound  on  every  principle  of  justice,  conacicoe 
and  equity  to  make  a  coanjnnot,  so  as  i 
make  the  title  a  Ivju]  one."  To  which 
court  adds:  "  When  il  appears  that  the  mei 
bers  of  the  new  Arm  had  oonvejed  It  In  tm 
for  creditors,  as  their  joint  property;  that  t' 
grantees  had  accepted  Die  conveyance  aj:id  so 
Uie  property  under  the  assignment;  that  tl 
purrhaser  frc>m  them  had  accepted  a  deed  i 
citing  theirs  and  no  other  title;  we  cann 
hesitate  as  judges  in  a  oonrtof  law.  In  instruc 
ing3'ou  that  you  may  presume  that  <5urh  a  co 
veyauce  from  lioberl  Phillips  or  hiti  hctir^  h 
been  made  as  they  were  bound  in  equity  ai 
good  conscience  to  nu\ke."  Lepil  presTim 
tions  *du  not  depend  on  any  detined  [*7  I 
Etate  af  things;  lime  is  always  an  importar 
and  sometimes  a  n»'<  cctHry,  inffredient  in  t' 
chain  of  circumt'lanc  es  on  which  the  presuni 
tion  of  a  conveyance  is  made;  it  is  nuirc  or  le 
important  according  to  the  weight  of  the  oth 
circumstances  in  evidence  in  the  case.  Takin 
tiieu.  all  in  connection,  and  in  the  total  abacn 
of  all  proof  of  any  adverse  claim  by  Hol>? 
i'hilips  or  his  heirs,  from  18;i3,  every  circui 
stance  is  in  favor  of  the  presumption  of  a  on 
veyance."  And  the  instruction  finally  co 
eludes  with  this  direction :  "As.  however,  tl 
is  a  matter  entirely  for  your  consideration.  % 
leave  it  to  your  decisioa' with  ihb  principle 
law  for  your  guide,  that  on  a  question  wheib 
a  oonvejanoe  shall  bepresumeo  or  not,  the  Ju 
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tft  I"  l<x»k  les8  to  the  direct  evidence  of  the 
ilM  than  to  the  reasons  and  policy  of  the  law, 
e  iuthon/in«:  them  to  infer  that  it  was  made, 
f  the  part 3'  who  was  in  possession  of  the  lef^al 
hie  wa*  bound  in  etiuiiy  to  convey  to  the  real, 
me  and  equitable  owner.  This  legal  prcsump- 
ion  is  not  foiin{le<l  on  the  belief  alone  that 
'a'-  fswn  existed,  but  much  more  on  those  prin- 
3pks  wliich  enforce  justice  and  honesty  be- 
irwn  man  and  man.  and  tend  to  the  security 
i  posj»es«ion.s  which  have  remained  undis- 
arlttd.  Slwuld  your  opinion  be  in  conformity 
■iiJi  onrs  on  thui  point,  you  will  presnme  that 
lere  wa.-*  a  devd  from  KnlnTt  I'hillips  or  his 
Min,  competent  to  vest  ilie  title  to  the  Sixth 
fcivet  lot  in  the  Ann  of  Robert  A  Isaac  Phil- 
ip*, that  it  *w»  romaine<l  at  the  time  of  the  aa* 
lipaMflit,  and  ttial  it  was  by  such  conveyance 
i«  voald  enable  them  to  enjoy  the  property 
'JTr-in-t  Robert  Phillips  and  liis heirs." 

supposing,  then,  the  tvrm  "legal  presump* 
ta"  to  have  be«i  u»ed  in  its  known  prof  earional 
»n^,  it  is  obvious  that  the  court  did  not  mean 
i 'ko  be  one  that  was  abbolute  and  concliujive. 
M  one  of  law  and  fact.  If  the  latter,  we  have 
i'n^<iy  •<:iid  sudi  a  presumption  did  not  arise 
ic<kf  the  evidence,  and  the  conclusion  must 
It  that  the  oonatmetion  did  not  leave  the  Jury 
prrsume,  from  the  evidence  alone,  that  a 
anveyance  had  Ixfen  made  of  the  Sixth  Street 
»«>perty  by  Robert  Phillips,  which  vested  the 
i'.-h"  t'.t'le  to  it  in  the  hite  firm  of  R.  &  I.  Phil 
H*  We  thinl(  the  exception  taken  to  ihe»e 
utroetioiia  moat  he  suatalDed,  and  direct  the 
ridsrment  to  be  reven»ed. 

la  the  oonaiderution  of  tliis  case,  the  court 
iMaol  foraotten  that  there  were  many  other 
•  'in'.',  in  the  cntise  which  were  nrgued  with 
r-iii  learning  and  ability.  The  court,  how- 
fll •) ever,  abstains  from *noticingthem.  and 
h'-^rs  that  its  opinion  should  be  exclusively 
x^nned  to  the  iuhtructions  wiiich  have  l>een 


The  Secretarr  of  the  lyeasair,  under  a  power 
oonferred  by  Conjyrress,  draw  a  Mil  of  exobanfo 
upon  the  French  ernvemmmt*  whiob  was  pur- 
ohased  by  the  Bank  of  the  United  Btatei. 


OBDKR. 

Th»  cnu.sc  carae  on  to  be  heard  on  the  tran 
'•ri-.t  of  the  record  from  the  Circuit  Court  of 
i  •  L'nite<i  States  for  the  Ejislern  Di<«trict  of 
PiEao^ylvania,  and  was  argued  by  counsel;  on 
^WHfcration  whereof,  it  is  now  here  ordered 
r  i  adjtni::!  *1  by  this  court,  that  the  ju(lu:tiieiit 

>i  lite  said  Circuit  Court  in  this  cause  bt,  and 
Ir  same  is  hereby  levericd.  with  coeta:  and 
^1^1  this  ca»ise  Ixf.  and  the  same  is  hereby  re- 
aanded  to  the  said  Circuit  Court,  with  direc- 
haato  Bwaid  a  venire  faeiat  A 

citfld-tt  Bow.,  147. 


^UEBA^'K  OF  THE  L'NITED  STAT£S. 
FUiiiUiff  in  Error, 
a. 

THE  UNITED  STATES. 

tTaOflef  BtaUn  litMs  in  damaget  under  Marffland 

■■'  -'ut*   nn  iii)i,in\y)iu:nt   of  hiU  nf  exrhantje 
dr^mn  0H  France  and  negotiaUd  by  Bank  of 
'  V.  A 

"jr  a  treaty  betwti-n  the  United  States  and  France, 
to  latter  agreed  t<>  {my  tn  the  former  a  certain 
■n  of  mnoey,  the  first  instailmont  of  which  be^ 
•  du(>  '  .n  t he  aacend  of  Jebmarjr,  1888. 


Not  bdnjr  paid  upon  presentation.  It  was  pro- 
tested ano  unmedMtelr  taken  ai»  by  bankecsla 
Paris,  for  fbe  honor  of  the  bank. 

The  bill  is  not  liable  to  objection  aa  betav  drawn 
upon  apartloular  fund. 

TbH  United  States,  as  drawers,  are  respooalbia  to 
the  bank  for  flfteea  per  cent,  damages,  under  a 
statute  (rt  Maryland,  whiob  allows  that  amount  to 
the  holder  of  a  f  orelarn  proteated  bill. 

When  the  baakersln  rarla  tookit  up  and  ehanicd 
the  amonnl  of  the  Idll  to  the  bank.  In  their  aeoouct 
with  it,  the  bank  became  thereby  remitted  to  ita 
oriirtnal  ohaiMteraa  holder  and  payee. 


Under  tlw  law  meioimDt,  the  drawer  of  a  foratam 
bill  of  esrofaange  ia  Uabie,  in  eeae  of  prolMMor 


coflta  and  other  ineidental  ohargest  end  alw  forra- 

 L  Tbe 


eKehanire.  w  hetiier  direct  or  dttmltoua.   

ute  of  Maryland,  allowing  fifteen  per  oent..  flxea 
this  In  lieu  of  re-ezchange,  to  obviate  the  dlffloulty 
of  proving  the  prloe  of  re^xohange. 

when  the  bank  came  Into  possoeeion  of  the  bill, 
upon  Its  return,  the  Indorsements  were  In  effeoC 
stricken  out.  and  the  bank  became.  In  a  oommer^ 
efad  and  legal  senaeb  the  bolder  of  the  MIL 

THTBcase  was  brought  up  by  wrltofenoffram 
the  Circiiit  Court  of  the  United  Statca  fOT 
the  District  of  Pennsylvania. 
*The  fteta  in  the  case  were  theae:     [*7 12 

By  the  second  article  of  the  Convention  of 
4th  of  July,  1831.  between  the  United  States 
and  Prance,  which  was  ratified  on  2d  of  Feb> 

ruary.  1832,  25,000.000  of  francs,  with  interest 
at  the  rate  of  four  per  cent,  per  annum,  were 
payable,  at  Paris,  in  six  annual  tnatanmenta, 
into  ilie  liands  of  such  person  or  persons  as 
should  be  autliori/xd  by  the  government  of  the 
United  States  to  receive  it,  the  first  Inatallment 
to  be  paid  at  the  expiration  of  one  year  next 
following  the  exchange  of  the  raiiru  aiions.  It 
was  furtlier  agreed,  however,  by  the  trea^, 
that  the  sum  of  1,500,000  francs  should  be  re-' 
.served  by  Frauce  for  purposes  therein  slated. 

On  the  13th  of  July,  1832,  Congre.-<8  passed 
an  act  by  which  it  was  made  the  diity  of  the 
Secretary  of  the  Treasury  to  cause  tlit  several 
installments,  with  the  interest  thereon,  payable 
to  the  Unite<l  States  in  virtue  of  the  saicf  con- 
vention, to  be  received  from  the  French  gov- 
ernment and  transferred  to  the  United  Slates 
in  such  manner  as  he  misht  deem  l)e8t,  and  the 
net  proceeds  thereof  to  be  paid  into  the  treas- 
ury. 

In  October  and  November,  1832.  and  Jan- 
uary,1888.  acorrespondence  took  place  between 
Louis  MeLane.  Secretary  of  the  Treasury,  and 
I  Nicholas  Biddle,  president  of  the  B^nk  of  the 
United  States,  upon  the  beat  means  of  trana* 
ferring  to  the  United  SUites  tlie  first  install- 
ment, which  would  iiecome  due  on  the  2d  of 
February,  1888.  Mr.  Biddle  offered  to  piir> 
chase  the  bill  at  the  rale  of  five  francs  thir^- 
two  and  a  half  centimes  to  the  dollar,  whidi 
would  liave^lded  to  the  government  $919, 
050.77.  but  this  ofTer  was  (leclineil  bv  the  sec- 
retary. SutMeuuently.  on  the  30th  of  January, 
1888,  a  negotiation  was  concluded  at  tlie  rate 
of  exrhance  nf  five  francs  thirty  seven  and  a 
half  centimes  to  tiie  dollar,  and  the  following 
bill  waadUftwn: 


Nora,— ^»  to  acceptance  and  jpatimeni  nf  a  b© 
fur  howtr,  see  note  to  Connit;  v.  Iiayard,  1  Pet,  S60. 

Alt  to  UntUd  Sfatca  aa  a  party  to  hUI$  and  note*, 
rtghte  and  ttaMtltIss  o/,  see  note  to  United  Statea  v. 
Barker,  MWbeatnfW. 
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[l.  8.]    TBKAsriiY  Dkpautment  of  the  } 
Uhitkd  States,  Washington,  [ 
February  7th,  18S5i.  ) 

Sir  :  I  have  the  honor  U>  requt^t,  that  at  the 
sight  of  this,  my  first  bill  of  exchange  (the  sec- 
ond and  third  of  the  name  tenor  and  date  un- 
paid), you  will  be  pleastd  to  pay  to  the  order 
of  SaniiK-l  Jiiiulon,  cashier  of  the  Bank  of  the 
United  States,  the  sum  of  4,856,666  francs  and 
66  centimes;  which  includes  the  sum  of  $8,- 
916,666.66,  being  the  amount  of  the  first  install- 
7 13*]  ment  to  be  paid  *to  the  United  States 
under  the  convention  concluded  between  the 
United  Stales  and  France,  on  the  4th  of  July, 
1831  (after  deducting  the  anaount  of  the  first 
iBstaliment  to  be  reseired  to  Fmnoe,  under  the 
sai(l  tivention),  and  the  additional  sum  of 
940,000  francs,  being  one  year's  interest  at  four 
per  cent  on  aU  the  uiatallinents  payable  to  the 
United  States,  from  th-  1  u  f  exchange 
of  the  ratifications  to  the  2d  of  February.  1833. 

I  have  the  honor  to  be,  with  great  respect, 
your  obedkat  wrvant. 

(Signedli  Louis  McLans. 

MR.  Hmf  A3VN. 

Uinbter  and  Secretary  of  State  for  the  Depart- 
ment of  Finance,  Paris. 

£.  8682— Mem. 

Total  amount  nf  indemnity  pay- 
able to  the  United  States   •   35,000.000  00 

htm  amount  of  indemnity  to  be 
leaerved  to  France  •  •  -    i.noo.ooo  00 


28,600.000  00 


1  year's  interest  from  2d  Feb., 

1832.  to  2d  Feb..  1888,  at  four 

per  cent.  940.000  00 

First  installment  payable  to  the 

United  States,   8.916.666  66 

Amount'of  the  bill  4,8o6.66d  66 

This  bill  was  purchasi'd  hv  the  Bank  of  the 
United  Slates  on  the  11th  of  February,  1888,  at 
the  above  mentioned  rate  of  exchange  of  five 
francs  and  thirty-seven  and  a  half  centimes  to 
the  dollar,  and  the  amount  of  |908.865,bU  car- 
ried to  the  credit  of  the  Treasurer  of  the  Unit 
od  States,  which  f»nm  was  inrrensed  on  the  9th 
of  March,  liy  adding  ^200  for  a  short  credit 
chiM),  thu.H  making  altogether  the  eum  of 

The  bill  was  accompanied  by  a  power  from 
the  President  of  the  United  States,  authorizing 
Samuel  Jaudon  to  receive  the  amount  of  the 
bill,  and  to  give  full  receipt  and  acquittance  to 
the  goveniment  of  France. 

The  bill  was  indorsed : 

Pay  to  the  order  of  Meesrs.  Baring,  Brothers 
ft  Co..  of  London. 
(Signed)  8.  Jaddom, 

Cashier  of  the  Banic  of  the  United  Btatee. 

7 14*]  'Pay  to  the  order  of  N.  M.  Roths- 
child. Esq.,  value  receivetl. 

(Signed)         Baiung.  Bbothkbs  &  Co. 

Londoa,  10th  March,  1888. 

IV  t  )  Messrs.  De  Kothsohild,  Brothen,  or 
their  order,  value  in  account. 
(Signed)  N.  M.  RofHflCHiLn. 

London,  19th  March*  1888. 


It  was  presented  for  payment  on  the  22< 
March,  ISSi^  at  the  office  of  Mr.  Humann 
hiws  of  France  not  allowing  any  days  of 
The  answer  of  the  c  ashier  of  the  central  moi 
chest  of  the  public  treasui^  was,  *'  that  ha? 
had  the  orders  of  the  minister,  Secretary 
State  for  the  Department  of  Finance,  he  i 
instructed  to  say  that  diplomatic  treaties,  wb 
impose  engagements  on  the  (^nch  treasur] 
be  discharged,  do  not  become  obligatory  u 
it  \mtil  the  Chamljers  have  sanctioned 
financial  dispositions  which  are  therein  ( 
braced.    Therefore,  the  treaty  concluded  \i 
the  Uniteci  States,  not  l)elng  3*et  sanction^:  1 
the  Legislature,  the  minister  ot  finance  baini 
at  present  malce  any  payment  to  aTidl  uponl 
oblteitions  contracted  b}-  the  said  fn  " 

Tne  DOtaiy  further  states,  that  imme(ltjJ| 
after  the  proteet  Messre.  Hottingoer  ft  d 
1i  irik  is,  intervened  for  the  account  of  1 
Samuel  Jaudoo,  cashier  of  the  Bank  1 
United  States,  aiid  agreed  to  pay  the  amoufll 
the  bill  and  costs. 

On  the  aoth  of  March,  1833.  UotUngu«i| 
Co.  made  up  the  following  acoonnt  against^ 
bank : 

Statement  of  the  payment  and  charges  made  I 
Hottinguer  ft  Co.,  of  Parts,  on  a  bOI  < 

4.85fi  fum  m,  drawn  by  the  SerTCtary  < 
the  Treasury  of  the  United  States  upon  } 
Humann,  minister  of  finance,  protested  U 
nonpayment,  and  which  they  f  ir  i) 

honour  of  the  signature  and  for  Hccouot;[uf 
Jaudon,  caehler  of  tiie  Banlc  of  tha  UniU 
States  of  America. 
F.   4.856,666  66  amount  of  the  biU. 

84,268  88  commlmion  half  per  cmt. 

F.   4,880,949  99 

8,880  90  sump. 

27  65  protest  mv]  »ran«5lat!oii. 

14  4.')  second  ami  third  of  protr 
and  legalization. 

85  00  paid  to  American  Ck)D.<ul 
Havre,  expenses  for  il 
document   to  be  oopk 
upon  his  books. 

F.  4.884,437  00 

♦Say  four  million  eight  hundred  and  f*7 1 
eighty  four  thousand  four  hundred  and  iwent. 
seven  francs  and  nineiy-ntne  centimes,  whit 
we  place  U)  the  debit  of  the  Bank  of  theUnitt 
States,  due  22d  March.  1833. 

Errors  excepted.  Horrniofnm. 

Paris,  80th  March,  1838. 

On  the  26th  of  April.  183.3. the  hank  receive 
information  of  the  fate  of  the  bill,  and  o 
the  same  day  informed  the  Secretary  of  It 

Treasur}'  that  they  would  hold  him  rcsp*>nsjt» 
for  priutipal.  interest,  costs,  duma^o,  and  c: 
change. 

On  the  13th  r,f  M  iy,  ISm.  the  bunk  forwan 
ed  to  the  Secretary  liie  following  account: 

BAKKOFTBBUvnVDSTATKS.  Mar  18.  ISK 

Account  of  return,  with  prt)t«  -i  f  m  noniv.' 
ment,  of  a  bill  of  exchange  drawn  by  Lou 
McLane.  Secretary  of  the  Treasnrr,  dau 
Treasury  D(  partnunt  of  the  rnitt-d  StJiu- 
Washington,  February  7th,  1833,  at  sigh 
to  the  onler  of  Samuel  Jaudhoo,  CMhicroi  tl> 
Bank  of  the  United  Statee.  on  M.  Hnmant 
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miiuater  and  Secretary  of  State  for  the  De- 

putawttt  of  PliuHBoe.  Full: 
Principal  due.  Mhr.  h  23.  1888,  fr.  i.8U»M$  M 
toMof  protest,  as  per  Messrs. 

Holtiiigoer  A  Go.  Is  ■oooimt 

of  charg:es  herewith,  exchi- 

HTe  of  their  commission, 

wVkh  itcoTCRd  by  the  dun- 

»gm  ckMged  below  •  -         3.47'^  oo 


Intmst  from  March  22d  (the 
dsteuf  protetit),  to  May  13th. 
fl(tjr>twoday8  

Ounages  on  fr.  4.856.6d6  06 
stldpercent.    .   -  •  •  • 


4,800.144  06 

48.m  26 

728,500  00 


f).  680. 765  91 

^Tiich,  at  5.30,  the  current  rate  of  exchange 
for  a  bill,  at  sight,  on  Paris,  is  f 1.063.408.66, 
due  in  cMh  this  day,  with  interest  luiUl  paid. 

On  the  16ih  of  May.  1833,  th.'  serreturj'  re- 
j>lied  that  liie  prooeeilHof  the  bill  had  not  been 
Mottf^  into  the  treasury  by  warrant,  and 
tlierefore  be  had  it  in  his  power  fo  return  the 
unount  immediately  to  the  bank;  which  was 
•eoocdingly  done,  md  on  the  18th  of  May  the 
'  ink  debited  the  United  States  upon  its  hooks 
Aiih  the  sum  of  $803,565.8&.  being  the  exact 
&um  for  which  the  bill  had  been  bought. 
116*]  •On  the  24lh  nf  Mav,  is,13,  the 
Attomey-Qcneral  of  the  United  States  ad- 
dreHcd  the  following  letter  to  the  Sectetuy  of 
tfceTiMsiiij: 

ATTORXET  GENKRAL'sOKKlCK.Mny  24, 1833. 

Sir:  I  have  carefully  examined  the  claims 
pwatnted  by  the  Bank  of  the  United  States,  on 
account  of  the  protest  of  the  bill  of  exehanpe 
dnwn  bv  you  on  the  French  government  for 
the  finift  installment  and  interest  due  the  United 
^le*,  under  the  convention  with  France  of 
July  4,  1831. 

The  aocoont  stated  hy  the  bank,  if  supported 
by  proper  vouchers,  appears  to  Im?  correct,  whh 
lie  exception  of  the  claim  of  fifteen  per  cent, 
dsnni^  on  the  amount  of  thf  bill.  This  item, 
is  my  opinion,  htv*  no  foundation  in  law  or  in 
equity,  and  ought  not  to  be  paid  by  the  govern 
ment.  The  bank  is  entitled  to  inaemnity,  and 
to  nothing  more. 

I  will  take  another  occasion  to  state  to  you 
the  reasons  on  which  my  opinion  Is  fonned. 
and  am  very  respectfully. 

your  obedient  servant. 
(Signed)  U.  B.  Tahbt. 

To  the  Secretary  of  the  Treasurj-. 

On  the  7ih  of  July,  1834.  the  hank  declared  a 
dividend  of  three  and  a  half  per  cent,  on  its 
capital  stock,  which,  upon  66.692  sharen  held 
by  the  Uni?e<l  States,  amounted  fo  $233,422. 

On  the  10th  of  April.  183o.  the  Secretary  of 
the  Treasury  drew  upon  the  bank  for  the  dif- 
^-  n-na-  t^ietwcen  this. sum  and  thoamotmt  which 
'tu:  bank  claimed  to  hold  for  the  purpu&e  of 
paying  itself  the  damages  on  the  protested  bill. 

bf  in n«  follows : 

AoHMUii  of  dividend   •  -   >  .  $233,432 

hf  the  bank  on  thstdny    170.041  18 


On  the  29th  of  July,  1887,  the  first  auditor 
of  the  treasnry  stated  an  sooonnt  with  the 
bank,  in  which  he  sanctioned  the  principle  of 
all  the  claims  of  the  bank,  except  that  for  fif- 
teen per  cent,  damages,  Raying  that  the  costs 
and  charges  for  stamp,  protest ,  See  .  toi;ether 
with  the  charge  of  Hottinguer  for  commission, 
were  disallowed  "for  want  of  Touchers  mere- 
ly." but,  if  properly  vouched,  would  besd* 
uiissible. 

The  United  States  brought  a  suit  against  the 
bank  on  the  ."iecond  of  Marcli,  1«3J^.  for  the 
withheld  portion  of  the  dividend,  being  $170,- 
041.18,  with  interest.  The  bank  churned  n 
set-off  as  follows: 

•Amount  claimed  in  letter  of  1*7 1 7 

13th  Mav,  1883.      -     »  $l,00»,4O8.66 
Refunded    by  the  United 
States.         -      -      -  908,565.89 


drawn  for  by  Secretary 


$68,860  88 


Amount  of  M  t-ofT.  $158,848.77 
with  interest  from  13th  of  May.  1833. 

The  bill  having  been  drawn  in  that  part  of 

the  District  of  Columbia  where  the  laws  of 
Maryland,  anterior  to  the  cession,  were  in 
force,  the  following  statute  of  that  State,  n 
knowledge  of  which  i'^  neceswirj'  to  understand 
the  points  raised  in  the  bill  of  exceptions,  is 
transcribed: 

"  Novembw,  1785.  Chap.  88. 

An  Act  ascertain  in  L'  what  shall  be  recovered 
on  protested  bills  of  exchange,  and  to 
repeal  an  act  of  Anembly  there- 

in  mentioned. 

*•  Be  it  enacted  by  the  Qeneral  Assembly  of 
Maryland.  That  vipon  all  bills  of  exchange 
hereafter  drawn  in  this  State  on  any  person, 
corporation,  company,  or  .society,  in  any  for- 
eign country,  and  regularly  protested,  the 
owner,  or  holder  of  sucli  bill,  or  the  person  or 
persons,  company,  society,  or  corporation,  en- 
Utied  to  the  same,  shall  nave  a  rignt  to  receive 
and  recover  so  much  current  money  as  will 
purchase  a  good  bill  of  exchange  of  the  same 
time  of  payment,  and  upon  the  same  place,  at 
the  current  e.x'chanixc  of  such  bills,  and  a!>-o 
fifteen  ]ht  cent,  damages  upon  the  value  of  the 
principal  sum  mentioned  In  such  bill,  and 

costs  of  protest,  together  with  Icijal  interest 
upon  the  value  of  the  principal  sum  mentioned 
in  such  bill,  from  the  time  of  protest  until  the 
principal  and  damaircs  an^  paid  and  satisfied ; 
and  if  any  indorser  of  such  bill  shall  pay  to  the 
holder,  or  the  person  or  persons,  company, 
society,  or  corporation,  entitled  to  the  same, 
the  value  of  the  principal,  and  the  damages 
and  intere^it  as  aforesaid,  such  indorser  shall 
have  a  riirhf  to  receive  and  recover  the  sum 
paid,  witii  legiU  interest  upon  the  same,  from 
the  drawer,  or  any  other  person  or  persons, 
company,  society,  or  corporation,  liable  tosuch 
indurtscr  upon  such  bill  of  exchange." 

The  court,  after  instructing  the  jury  that  the 
case  was  to  Ix"  governctl,  in  resi>ect  to  the  set- 
off or  credit  claimed  l»y  defendants,  by  the  en- 
actments of  the  said  statute  of  Maryland:  and 
that  if  they  had  been  the  lutlders  of  the  said 
bill  at  the  time  of  its  protejit.  they  would, 
under  the  said  statute,  have  iK'en  entitled  to 
the  set-off  or  credit  claimed — the  damages 
being,  in  such  case,  made  by  tlie  provisions  of 
the  said  statute  a  part  of  toe  debt  as  much  as 
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the  principal,  tu  which  they  were  admitted  to 
1 18*]  be  entitled — proceeded  further  *to  in- 
struct the  jury,  that  hy  the  indorsements  and 
protest  giveu  iu  evidence,  dcfomlants  did  not 
appear  to  have  been  such  holders  of  said  bill  at 
the  time  of  its  protest ;  that  their  position  was 
that  of  indorsers,  who  hud  taken  it  up  or  paid 
it :  and  thai  whether  they  had  so  paid  it  in  the 
place  where  it  was  payable  or  elsewhere,  they 
could  not  sustain  their  claim  to  the  damages  in 
question,  unices  by  proof  that  they  had  thetn 
selves  pHid  auch  dainages  to  the  holder  of  the 
bill ;  and  that  the  veraict  on  this  point  ought 
to  be  in  favor  of  Ilie  pliiiulifT. 

Whereupon  the  counsel  for  the  delendant« 
excepted  to  the  opinion  of  the  court. 

The  jurv  found  for  the  plaintiffs,  and  as- 
seased  the  damages  at  |251.^.M. 

The  caae  came  up  to  this  court  upon  the  ex* 
coption  ju>^f  n'rifo<r.  and  was  nrLnied  by  .V^'.^^r^. 
CadiDoUader  and  Sergeant  for  the  plaintifb  in 
error,  and  Mr.  NdMdn  (Attorney-General)  for 
tlie  defendant  in  error. 

Mr.  GidtoaUiuier,  for  the  plainlilla  in  en  or: 

8ince  the  bill  was  drawn,  and  even  since  the 
suit  WiLS  brmi^li?  r-nKvf  has  settled  many 
of  the  qucstiouH  intended  originally  to  be 
raised  on  the  tria!. 

The  last  of  these  drci-cinn';  wa'*  that  in  15 
Peters,  391,  which  tuok  place  in  the  interval 
between  the  institution  of  the  suit  and  the  trial, 
where  the  court  decided  that  "where  the 
United  States  became  a  party  to  drafts,  they 
were  under  all  the  liabilities  of  private  indi- 
▼idual««  " 

The  only  two  quejjtious  in  the  case  are,  there- 
fore, 

1.  Whether,  under  the  statute  of  Maryland, 
a  private  drawer  would  be  answerable  on  the 
bill  in  question ;  and, 

2.  Whether,  if  so,  there  is  anything  in  the 
relation  existing  between  the  parties  to  devest 
this  responsibility. 

1.  We  contend  that  the  defendants  below 
were  wiiliin  the  description  of  "owner  or 
holder  of  ilie  V>ill  or  party  entitled  to  it,"  men- 
tioned in  the  fir^t  clause  of  the  statute,  and  not 
within  that  of  iudorscr,  iu  the  latter  clause. 
To  entitle  a  imrty  to  the  benefit  of  the  first 
clau^^e.  it  is  not  necessary  that  he  should  have 
been  holder  at  the  time  of  protest;  but,  never- 
thelesf,  the  defendants  below  were,  in  fact, 
holders  of  the  bill  at  the  time  of  protest, through 
the  intervention  of  their  aju?ent.  who,  at  that 
time,  ii;ler[)ose(l,  for  their  accouni,  and  took 
up  the  bill  at  the  place  where  it  was  payable. 
7  to*]    "The  fifteen  per  cent,  is  not  well 

named  when  it  Is  called  "damages."  If  is  not 
a  penalty,  but  as  much  a  part  of  the  transac- 
titm  as  re-exchange,  certainly  not  unliquidated 
becau.sc  it  ran  Tx-  easily  calculated.  It  was  de- 
scribed, in  the  court  below,  as  a  penalty  to 
punish  delinquency  or  insure  punctuality:  but 
is  n  ally  intended  to  mitigate  the  rigor  of  law 
against  a  drawer.  Ke-excbanee  would  often 
be  ruinous,  and  particularly  wfth  the  colonies. 
The  explanation  of  re-exchange  is  given  in 
Story  on  Bills.  4U1.  The  holder  has  a  right  to 
draw  for  the  amount  of  the  Mil.  and  must  do 
if  in  the  «*Hme  way  that  the  bill  came  It  is 
often  circuitous.  The  general  course  of  ex- 
change la  often  so  between  two  countries,  and 
^oTnetlmea  the  circuity  is  casual.  All  the  colo- 
4IS 


uial  statutes  were  to  limit  the  amount  for 
which  a  drawer  should  be  held  respoosibls, 
and  did  not  intend  tm  inflict  a  penalty. 

The  rate  of  these  damages  varies;  it  is  not 
the  same  between  England  and  the  West  la- 
dies that  it  i»  between  England  and  the  Eml 
Indies.  (Chitty,  668;  Storv.  sec.  408;  Beawes 
on  Bills.  filO.1 

Damages  were  fixed  in  lieu  of  re-ezcbioge. 
t6  Cranch,  221;  6  Mass.,  157.  161.) 

The  history  of  Maryland  legislation  »li.>w« 
that  it  was  intended  for  the  }>enefit  of  Ilie 
drawer,  by  limiting  the  responsibility  whidi 
he  would  nave  been  otherwise  under.  Aci>  nf 
1676  and  1678  say  "  the  party  shall  not  be  al- 
lowed more  than."  Ac  So  the  Acts  of  IfM. 
1699,  1704.  1708.  and  1715.  The  Act  of  1715 
is  found  in  Bacon's  Laws,  the  others  wereresd 
from  M88.  copies. 

The  French  Code  of  Commer o  1*^'^  art. 
445,  edition  of  1814)  says  that  dama^  are  a 
compensation  for  the  drcuitous  transmiadaB 
"f  ii  hill.  Great  injury  is  stustaine<l  hy  tnkic* 
funds  provided  for  other  purposes,  and  Iwing 
obliged  to  take  up  a  protertcd  trflL,  ^llar^ 
shall,  184;  John  H.  PkOf*  ease,  in  19  Stale 
Papers.  734.) 

In  the  latter  case,  an  Act  of  Oottfras  of 
1820  referred  it  to  the  second  comptroller.  In 
1823  it  came  before  Congress  again,  sod  a 
committee  reported  upon  it  (pp.  8H  901) 
The  report  says  equitable  principits  rf  qinrr 
damages  to  follow  protested  bill*.  Pititt  li  iJ 
not  paid  damages,  "but  tiiis  is  a  c^ue^-ujD 
never  asked;  thi  fact  of  protest  iv  v,i-''ioient.' 

Damages  cumioi  l>e  sued  for  separately.  (I 
Harr.  &  John.s.,  240.) 

In  Ambler,  672,  J.or<]  Camd  em  ^ys,  "the 
twenty  percent,  is  a  part  of  the  original  con- 
tract.'' (See,  also,  2  Caropb.,  445:  12  East. 
420;  •«  Wafts  546:  Story,  sec.  398.  [•720 
note;  1  Lulw.,  885  ;  7  Term  R..  570,  577  ;  4 
Bam.  A  Cress..  445.) 

The  argument  ou  the  other  side  i^;.  that  the 
iudorser  who  pays  is  not  a  holder  under  ibe 
statute;  but  this  is  contrary  to  the general  law: 
and  the  object  of  the  static  waa  to  give  in- 
demnity  to  any  sufferer. 

If  an  indorser.  or  his  agent  for  his  honor, 
takes  it  up  tupra  protMt,  he  becomes  the  bold 
er.  Thus  full  effect  is  given  to  the  whole  act. 
The  argument  on  the  other  side  requircfi  an 
interpolation  of  the  words  "  time  of  proleit." 
By  providing  for  the  case  of  an  indorser  who 
has  paid  damage^,  the  statute  intends  an  actioo 
on  t|ie  bill;  but  it  does  not  restrain  an  indorser 
who  has  become  holder  without  paying  dam- 
ages, because  the  whole  stattite  i.**  rnl:ir>;iri: 
In  tliis  case  the  ownership  was  resumed  at  the 
time  of  protest. 

An  indorNf  r  who  paid  tlie  I  ill  <  .-mid  not. 
without  the  statute,  recover  anything  except 
the  amount  of  the  bill  and  the  dama(^:  bat 
111  stattite  gives  him  interefit  alM>.  It  ls,tbc^^ 
fore,  an  enabling  statute.  At  the  time  of  ^ 
act  it  was  doubtitul  what  an  indorser  oooM  le- 
cover.  (2  Dtirnf  East.  100.)  Two  yean 
after  the  Maryland  act  says  there  had  bceo 
doubt.  (See.  also,  1 H.  Black..  840;  4  D«at 
&  East.  714: 8  East.  88, 177;  0  Bwn.  ACMia. 
439.) 

According  to  the  oonetroetloB  vMrii  A* 
other  side  put  upon  the  Btatate»  the  case  of 
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iodorser  who  pays  the  bill  witliout  damages  is 
not  provided  tor,  unleM  by  implication.  And 
^ven  the  iraplic^uion  cannot  stand  unless  by 
»n«*Ttion  of  tJie  words  '•  limi;  of  protest.** 

B  M  the  bank  hud  made  provision  abroad. 
If  h  fomi^T  hoUier  of  the  bill  here,  from  alarm 
ihiL  it  mi<:ht  uot  he  paid,  sends  his  money 
abroad,  he  is  ns  mocb  out  ot  f aiids «•  a f oielfl^ 
hoMfr  would  be. 

A  pttj'mcnl  mpra  pratMt,  for  thu  honor  of  a 
nmvt  upon  the  bill,  is  an  exception  to  the  gen- 
cm!  law  of  agent  or  substitution,  which  is  that 
jDt  person  cannot  become  a^ent  for  another 
without  his  con.sent.  And  this  is  not  only  a 
erne  of  payment  mpra  protect,  but  with  funds. 

5  Whart..  189;  Pothier.  171;  Chitty  on 
BilU.  Fn  ach  Code  of  Commerce,  loS;  10 
Merlin  Repertoire  Universelle  de  Jurispru- 
denee,  74  6.  tit.  Lettrc  et  billet  de  change;  1 
&pina8se.  113,  criticisi-d  and  cxpliiined  in 
Story  on  Bills,  sec.  124,  mUj  Beawes,  54, 
570;  1  Lutw.,  896,  899.) 

A  party.  Ihert'forf'.  paying;  a  bill,  with  or 
withoot  iunda,  becomes  a  bolder  under  the 
Vanrknd  law. 

The  law  of  Maryland  must  govern  thi.s  case. 
721»J(6  Cranch,  224,  ♦Story  on  Bills,  sec. 

Sunt  on  Conflict  of  Laws.  807-817t  12 
Pft.  r<.  524.) 

The  United  States  must  rest  on  the  same  ob* 
Kfttloni  an  a  f»rivate  drawer  when  a  bill  Is 

driwn  by  an  .iit!,orized  agent.  Con jjrcKS  falls 
tills  a  t>iiL  When  they  settle  with  the  bank  it 
»edM  a  bill  of  exchange.  (4  Story's  Laws, 
^-VJ.  Act  of  8d  Marc  h,  1S37. 

It  is  so  on  its  face,  and  in  its  nature:  subject 
to  the  aame  rules,  because  It  was  drawn  to  save 
freight,  insumnce,  &c.  Tlie  Secretary  hnd  a 
disoelion  under  the  act  of  Congress  how  to 
tnasfer  the  money.  The  bank  was  bound  by  its 
fliaracler  to  transfer  the  money  of  the  goveru- 
laeal  without  exchange,  within  the  United 
Slates:  of  course,  on  a  loreign  transaettoo,  ex- 
change would  he  charged.  The  Secretnry  sold 
the  bill,  and  preferred  that,  mode  to  having  it 
CTillected.    (5  Wheat.,  988.) 

The  bank  gave  !h»^  t">vi'Tnmenf  ortMlit  ou  its 
ij<iok-H,  whi<  h  is  etpii^ah  ijl  lo  payuieut.  (1 
Howard  239  ;  3  Bro.  Chun  Hop.,  4;i8.) 

Hr  y,:ijujh.  Attorney-General,  for  tbe  de- 
ftndant  in  t-rror: 

The  objection  to  the  form  of  aGtion,  which 
■»»  raised  in  fhr-  lourt  IkIow.  i.«  understood  to 
bfc  waived,  ll  is  uuuecx^sary,  therefore,  to 
anrue  It. 

The  damages  upon  this  bill  were  claimed  by 
tiw  bank  by  way  of  set-off,  when  sued  by 
fiic  government  for  the  dividend  due  upon  its 
*Ujck;and  were  claimed,  not  upon  general 
principles,  but  under  the  statute  of  Maryland. 
The  eol^  quettioD  is  tfaeconstrucUou  of  that 
act. 

There  aie  four  objections  to  allowing  the 

bank  tlicK-  (lamafre.*;. 

i.  That  the  bank.  Lhroiigb  its  agent,  bavina; 
pdd  BO  damages,  can  reooTe  none,  and  8U(£ 
Was  the  opinion  of  the  court  below. 

Tliat  the  instrument  is  not  a  bill  of  ex> 
cfenw  wftbln  the  meaning  of  the  Act  of  1785. 

3.  Supi>o-iDg  the  f  ink  lo  have  been  the  hold- 
aod  the  instrument  to  he  a  bill,  still  tbe 
I'aited  SttftM^  tm  a  sovereign  power,  are  not 
(Josad  by  tbe  penalties  of  tbe  act. 


4.  That  tlie  relations  existing  between  the 
parties,  and  understood  by  them,  were  such  aa 
to  exclude  the  idea  of  damac:cs. 

1.  By  the  general  law  merchant,  ilie  holder 
of  a  protested  bill  is  entitled  to  re  imbursement 
or  indemnity,  the  standard  of  which  is  interest, 
expenses,  and  re-exchanere. 

IB  nMDy  phu!es,  by  statute  or  usage,  dam- 
ages are  alfowed,  dilTerin^j  in  amount;  and 
given,  in  some  caj*cs,  m  lieu  of  re-exchange, 
*co8ts,  and  inter^t.  The  efiFect  is,  to  [*7a2 
dispen.He  with  proof  of  all  these  tliinL^-^ 
facihtate  adjustment.  Sometimes  a  jx  imhy  m 
superadded. 

The  statute  says  the  bolder  «=hail  receive 
as  much  money  as  will  purchase  a  new  bill. 
This  is  just  the  definition  of  re-exchange. 
M  Story  on  Bills,  sec.  400.)  The  Maryland  bar 
I  was  (^lebrated  at  the  time  when  tliis  statute 
was  passed;  and  no  doubt  it  was  carefully  pre- 
pared. The  definition  of  re-exchange  is  "the 
purchase  of  a  bill  on  the  country  where  the 
drawer  of  the  protested  bill  lives."  The  statute 
adopts  this  in  effect,  because,  although  it  di- 
rects the  new  bill  to  be  purchama  in  the 
country  wlierc  the  drawer  of  the  old  bill 
lives.  Instead  of  the  country  upon  which  the 
old  bill  was  drawn,  yet  the  same  amount  of 
money  would  have  to  be  paid  in  both  cas<  s. 
Tbe  i^tute  then  provides  for  re-exchange,  for 
costs,  and  for  interest.  But  these  together  con- 
stitute  indeiTiTiity.  What  l.s  the  tiftet-n  per 
cent,  which  \s  Iheu  added?  It  must  be  a  pen- 
alty. 

The  old  statuTfs  of  Maryland  which  have 
been  read  sliow  this.  For  example,  the  Act  of 
1704  says  there  shall  not  be  allowed  more  than 
twenty  per  cent,  more  than  the  principal  sum 
and  costs.  The  Act  of  1708  says  ten  per  cent, 
more  than  the  sum  and  costs.  Undar  these 
statutes,  the  amount  of  damages  was  reqtn'red 
to  be  proved,  because  it  was  left  uncertain. 
The  Act  oL  1785  adopts  a  new  principle,  by 
providing  indemnity  and  fifteen  percent,  dam- 
ages. Tne  amount  of  damages  and  the  rules 
being  thus  fixed,  a  party  who  claims  the  one 
must  bring  himself  within  the  other. 

liothschdd  was  the  holder  of  the  bill.  It  vion 
in  his  pos.ses8ion  by  regular  indorsement.  Sup- 

fiose  he  had  omitted  to  rnu-f  it  to  !>e  protested, 
le  cuuld  have  rccovere(i  daniages  from  nobody, 
because  he  would  not  have  brought  himsdf 
within  the  term.s  of  the  net.  And  the  indorser 
must  brin^  liiniself  wuhin  its  operation  also. 
How?  By  paying  the  damages  to  the  holder 
or  some  subsequent  indorser.  to  whom  he  was 
responsible.  The  statute  provides  damage<4  for 
this  class  of  indorsers  only.  But  tbe  bank, 
having  paid  no  damages,  docs  not  l)elong  to 
this  class,  and  is  therefore  not  within  the  stat- 
ute at  all  At  the  time  of  protest,  it  is  clear 
that  the  bank  was  not  the  "owner  or  holder" 
of  the  bill ;  nor  was  it  at  any  time  afterwards 
\\  uliit;  fli'  I  rotected classof  indorsers.  The  rea- 
son of  the  distinction  is  manifest.  An  indorser 
who  bad  parted  with  the  bill  and  received 
value  for  it  was  put  to  no  inconveniem  i' by  the 

Srotest.  and  therefore  had  no  claim  upou  the 
rawer  for  damages.  *Hiaclalmonly  [*71S3 
!)  Li  in.  in  reanou.  when  he  was  himself  called 
upou  to  pay  damages. 


It  la 


the  other  side  that  the  *'owner 


or  holder"  means  also  an  indorse*. 


But  the 
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"those  \v!io  may  heroine  cn- 
'*  bat  uses  language  indicating 


act  does  not  say 
tilled  to  tbe  bill. 

existing  ownership;  existing  at  the  time  of  pro 
test.  The  second  clause  of  the  act  says,  "and  if 
aay  indoner  of  8aeh  bill  shall  pay  to  holder," 

makin?  a  clear  distinction  between  the 
two  classes  of  pcriions.  How,  then,  can  they  be 
confounded,  and  un  indorser  be  aUowed  to 
claim  as  n  holder?  To  sustain  the  construction 
of  the  other  side,  the  word  "indorser"  must  be 
interpolated  in  the  flrst  clause.  That  the 
ownersJiip  mnsr  rxist  at  the  time  of  protect  is 
clear,  from  tiiu  iuuguage  of  the  statute:  "That 
uyton  all  bilto  of  ezduuge  berf^fter  drawn  in 
this  State  on  any  person,  corpomtion.  compnny, 
or  society,  iu  any  forie^n  country,  and  rc^^ular- 
Iv  protested,  the  owner  or  liolder  of  such  bill," 
&c.  Such  bill;  what  bill?  One  that  is  regu- 
larly protested.  The  ownership  is  placed  in 
juxtapo>ition  witb  the  description.  He  must 
have  been  the  owner  or  bolder  of  the  bill  when 
it  underwent  this  ceremony. 

As  to  indorsers,  the  statute  introduces  no 
new  principle.  By  the  general  law  merchant, 
no  indorser  can  receive  dstm^  from  tbe 
dniwer  unless  he  hius  himself  paid  them. 
Kent's  Commentaries,  115;  3  Washington 
Rq>.,  310.) 

It  has  l>een  said  that  the  object  of  the  second 
clause  was  to  provide  a  new  remedy  for  an  in- 
dorser. But  was  it?  What  were  hit  righte  be- 
fore? If  .Taudon  had  been  sued  iu  London  on 
this  bill,  he  would  have  been  liable  by  the  £n- 

§lish  law.  for  the  bank  was  m  much  liable  for 
amazes  as  Un  drnwi-r.  If  the  hank  had  paid 
all  thia,  the  drawer  would  have  been  liable,  in- 
dependently of  the  statute,  becauee  tbe  drawer 
would  have  to  replace  the  bill  and  ex|>ense8. 

Tbe  statute,  therefore,  gives  tbe  indorser  no 
new  remedy. 

The  ttank  was  an  indoner  at  the  time  of  pro- 
taat,  and  muHt  remain  so;  it  cannot  shift  its 
position  and  become  a  holder.  'Uiv  bill  was 
paid  for  tlie  honor  of  an  indorser  ■tTtcr  protest; 
tbe  only  eifect  ol  which  is  to  make  the  payer 
and  indorsee  of  the  bill,  and  protect  the  in- 
dorser, for  whose  credit  it  is  taken  up,  ftrom 
damaffes.    (1  Espiiiikssc  R<  p..  113.) 

2.  This  is  not  a  hill  within  the  meaning  of 
712 4-*j  the  act,  because  it  *svns  drawn  \ipon  a 
particular  fuud.  (Story  on  Bills,  sec.  oo,  oti.) 
A  general  bill  must  be  drawn  upon  the  general 
credit  of  the  party.  (2  Lord  liavm  ,  1B81;  2 
Strange.  1211 ;  o  Espinusse  Rep..  247;  2  Kent's 
Com..  74,  76.  76;  2  WhsrtOD.  233.)  The  Act 
of  17^<5  only  applies  to  genefnl  bills.  Here  it 
was  lirawn  upon  a  particular  fund  and  payable 
at  the  pleasure  of  the  French  government,  be- 
cause no  appropriation  had  been  made  by  that 
goveriiineut  for  it.  It  was  payable,  too,  out  of 
the  fund  provideil  by  the  treaty. 

3.  The  United  States,  as  a  sovereign  power, 
are  not  bound  by  the  penalties  of  an  act. 

It  is  settled  in  England  that  the  government 
is  not  bound  by  a  statute  unless  named.  If 
the  State  of  Maryland  was  not,  then  the  United 
States  an?  nt)i  (5  Co.  Rep.  .14  6/11  Co.  Rep. .  74. ) 

Is  it  poeaible  that  Maryland  could  have  in- 
tended to  provide  ainiinst  ber  drawing  bills  as 
a  sovereign,  wli l  i I  \s  oulil  not  T)e  paid?  Her 
courts  have  umXurmly  construed  her  laws  ac- 
oordinc  to  the  poettion  Jott  laid  down.  (8 
Harr.  &  McHenry,  171.) 
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Tbe  question  in  the  above  case  was  this: 
Under  the  Act  of  1785  (chap.  80,  see.  7),  no 
creditor  was  entitled  to  priority  in  the  divi-ion 
of  an  intestate  estate.  But  tbe  State  clainMd  a 
prefamoe;  and  tbe  court  said  she  was  entiUed 
to  jura  regalia.  Not  being  named,  she  was  oca 
embraced  within  the  act  (1  Hart.  &  Johm.. 
417;  6  QUI  A  Johns..  888.) 

4.  Tbe  corrc<?pondencc  shows  that  the  baok 
knew  that  the  goverumenl  was  acting  merely 
as  an  agent  for  tbe  claimants  under  the  Frbcb 
treaty;  that  it  was  but  a  trustee.  The  mmi;x 
to  be  received  was  not  intended  to  belong  (o 
the  Treasury  of  the  United  Stateic  but  to  be 
distributed  amonarst  its  owners.  Tbe  only  ob- 
ject of  all  parlies  was  to  transfer  the  money 
from  France  to  the  United  States. 

Mr.  Sergeant,  in  reply: 

The  bill,  being  drawn  in  Maryland,  is  to  be 
>roverned  by  the  law  of  Maryland,  so  far  a$ 
concerns  the  drawer.  The  indorser  mi^t  be 
subject  to  a  different  rule,  having  indone^l  ibe 
bill  in  Pennsylvania,  where  the  damages  »re 
twenty  per  cent.  How  the  matter  would  have 
stood,  if  the  bank  had  been  compelled  to 
ihr  twenty  percent,  it  is  not  maleiitl  toia* 
quire. 

What  is  the  fatw  of  Maryland?  There  arc  six 

acts  of  Ass<'mbly  prior  to  the  Act  of  lTS-1  > :) 
the  subject  of  damages.  They  all  have  oae 
*title,  and  they  are  all  restrictive  hi  [•TSS 
their  terms,  that  i-^  h>  ' .  Hk  v  rr-'min  or  limit 
the  amount  of  damages  by  negative  words.  Tite 
first  act,  made  between  1898  and  1878,  wm 
nearly  if  r,  v  i  \  u  tly,  the  form  of  expression 
which  is  followed  in  the  five  subsoquenl  aa^. 

The  Act  of  1785  is  of  tbe  same  cbsnKler. 
They  are  m  pari  mah'ria.  Besides,  th<'  .\ct  of 
1785  has  tbe  same  title,  and  being  made  to  re- 
peal and  supply  the  prior  acts,  it  must  faife 
the  same  ptir{>ose. 

These  acts  assume,  and  conclusively  show, 
that  there  was  a  right  to  damages  before,  whieh 
thejr  restrain,  and  n.v  at  a  certain  percentaee. 
This  per  centageis  not  damages  given;  tbejei- 
iated  before.  The  acts  only  funiish  a  rule  for 
oomputin<x  them.   But  the|f  are  still  dami^. 

He  theu  argued : 

1.  That  damages  were  payable  by  the  Uw 
merchant,  in  all  cases  of  dfshoiMirad  focetgn 
bills  of  exchange.  ^ 

2.  That  these  damage  were  payable  by  <DMh 

tract,  n.s  a  part  of  the  contract,  and     n-  cip 
ble  of  Ixnug  ascertained,  but  only  in  each  y^i- 
ticular  case. 

8.  That  they  have  been  fixed  in  some  )^»te 
and  trade.-}  by  usaije.  and  in  others  by  Uw,  bui 
thev  are  still  due  by  contract,  and  in  no  respect 
different  from  the  damages  payable  by  thegWB- 
eral  law  merchant,  except  that  a  rule  is  esuh- 
lished  for  computing  or  "ascertaining"  thtw. 

1.  He  referrtxl  generally  to  the  txK)ks  siri 
cases  already  (  ited.  but  especially  to 
Story's  work  on  bills  of  exchange  (466.  467), 
where  the  subject  is  fully  explained.  Tbe 
damages  are  ascertaine<i  by  the  ral«*  of  pen- 
change.  What  that  is,  and  how  it  muv   ;^  e, 
we  well  know  CDe  2\uM  v.  Barmg^  14J^ 
985;  Metmr.  Simeon,  8  H.  B1.,  878).^iK 
the  damages  were  fifty  per  ceut  v 
JlerrieB,  8  Boa.  &  Pttll.,885);  where  they 
upwards  of  two  hnndnd  par  owt^ 

It  is  necessary  to 
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dMOfle"  uuemoM.  It  ii  the  right  to  redraw,  at 
the  pace  where  the  bfll  is  payable,  upon  the 
pUce  where  the  bill  is  drawn,  for  such  a  sum 
M  will  {My  ihe  amount  on  the  face  of  the  bill, 
widi  ecMtt  •od  expt-nnes,  at  the  place  where 
pAjable.  The  law  is  clearlv  laid  down  by 
Jiuife  Stoiy.  io  8  Kent's  Com.,  115.  and  in 
Chilly.  It  b  the  right  to  redraw,  and  is  ex- 
tmplifird  in  the  two  cases  just  cited. 

We  must  dtstinguiab  between  "exchaace" 
786*)  and  "re-exehange.**  *The  Act  cf  1785 
—framed  with  remarkable  accuracy  and  fuU- 
ceHs  of  knowledge— itself  makes  the  distinction, 
for  it  giTea  the  ezchanse,  and  then  adds  the 

fr-  FH  |>er  rent.  The  cmject  is,  to  pay  the  bill 
d;  the  time  and  place  where  payable,  according 
k»  the  terms  of  the  contract.  Messrs.  Hottin- 
rjrr,  for  example,  would  have  had  a  right. 
by  the  law  merchant,  to  draw  upon  the  United 
Suiei,  or  apon  the  bank  of  the  United  States. 
fi«r  as  much  money  a.s  would  pay  them  in  Paris 
ihe  amount  of  the  bill.  The  payment  in  Paris, 
therefore,  at  the  time,  included  the  damages. 
And  so,  the  payment  by  the  Bank  of  the  United 
States  to  Messrs.  Hottiuguer  included  the 
damages. 

2.  They  were  jtayaTtle  by  contract  and  capa- 
ble of  being  ascertained.  They  were  in  no 
leose  a  penafu-.  They  wereareccnnpense,  an 
equitable  equivalent,  or  more  exactly,  a  fultill- 
ment  of  the  contract,  given  by  the  law  mer- 
chant, whidi  does  nut  deal  in  penalties,  but 
k»ks  to  equity  and  substantial  justice.  This 
law  of  damages  is  founded  in  the  plain  equity 
of  the  contract,  and  haa  notUog  in  it  that  is 
nndictive  or  penal. 

Still  leas,  could  they  be  said  to  be  unliqui- 
■iated.  Where  there  was  an  established  rate  of 
x^ezchange,  the  price  of  the  day  furnished  the 
mie.  The  law  does  not  require  that  there 
•1  uld  \te  an  actual  retlrawing.  There  is  an 
immediate  right  to  redraw,  and  whether  the 
bolder  redraw  or  not.  be  is  entitled  to  the 
UoaaaL  (Us  ToJttete  v.  Banna.)  Where  there 
itao  aoeh  rate  established,  or  it  is  interrupted 
or  dhUirbed.  no  matter  how,  resort  may  he  nad 
toeinsidtous  drawlni'.  and  the  actual  oostaettles 
it,  at  the  expense  of  the  party  liable  on  the  bill. 
t Bangor  Bank  r.  Book,  5  Oraenl.,  174;  Chitty. 
4T0.)  These  damages  are  part  and  parcel  of  ' 
the  bill,  though  contingent,  as  is  also  the  lia- 
biliiyof  thednwer  and  Indomr.  Thaj  are 
rc<over^  In  an  action  on  the  bin»  at  the  prin- 
cipal is. 

The  payment,  at  the  time  and  place  where 

hill  is  payable,  therefore,  includes  the  dam- 
ages. Put  the  case  of  a  party  on  the  bill,  thus 
pacing  after  protest— he  actaally  pays  the  dam- 
a?«i.  They  are  included  in  what  he  pays.  In 
other  words,  lie  pays  exactly  the  same  as  if  he 
had  been  redrawn  upon. 

3.  In  lieu  rif  the  right  to  redraw,  usage  has 
in  some  places  hxed  a  rate  of  re-e.xchangc  or 
dMMga^  and  law  In  Others.  Where  not  so  fixe<l, 
ihey  remain  as  they  were  before.  But  neither 
the  law  nor  the  usage  professes  to  give  the 
daaHgea.  They  were  payable  by  the  contract, 
according  to  the  law  merchant.  Neither  <loes 
727*)  the  law  *or  umuje,  in  any  case,  intend 
to  toke  them  away.  They  have  in  view  to 
avoid  the  fluctuations  of  e.xchange  (Story  on 
Bills,  480);  to  mitigate  the  occasional  rigor  of 
ttMnr^aNMhMt*   (Chitty,  M6.)  Thn  actal 


of  the  Maiyland  Legislature  had  chiefly  in  view 
this  latter  obteet  It  would  seem  that  the  rule 
of  the  law  merchant  had  proved  very  burden- 
some, which  will  easily  be  understood  when  we 
conidder  that  there  nererhas  been,  and  is  not 
ncnv,  any  regular  re  f'xchan ire  between  England 
or  the  continent  of  Europe  and  the  United  States, 
and.  therefore,  reeonrw  was  necessary  to  costly 
expedients.  They  have  all  one  iltlc,  "an  act 
aacertaininfl;  what  damages  shall  be  allowed  on 
protested  bills  of  exchange."  The  usage,  in 
some  ins(anre-s,  has  pa8se(J  into  law.  Neither 
the  usage  nor  the  law  altered  the  nature  of  the^ 
contract,  that  to,  made  It  lesa  a  contract,  as  to 
its  force  or  its  comprehension.  They  had  one 
single  object  only,  and  that  for  the  benefit  of 
the  party  liable.  The  damages  are  still  due  by 
contract ;  more  precisely  than  before,  becau^ 
the  rate  is  fixed  and  known,  and  therefore  can 
be  stipulated.  But  they  rest  upon  the  same 
equitable  contract.  Before,  it  was  an  unde- 
fined, now  a  fixed  liabiUty — that  is,  the  amount 
is  fixed,  where  there  waa  already  a  liaUlity; 
the  redrawing  is  fifteen  per  cent.,  neither  more 
nor  less,  since  1785.  By  the  prior  jicts  it  was 
twenty  per  cent. 

No  such  act  can  be  presumed  to  mean  any 
more.  The  remedy  is  applied  to  a  given  mis- 
chief, and  the  acta  all  indicaie  plamly  what 
that  mischief  was,  Ti  was  the  same  that  has 
led  elsewhere  to  usages  and  laws,  that  is.  to 
substitute  a  fixed  rate  of  damage.s  for  an  im* 
certain  one,  but  by  no  means  to  take  away  the 
right  where  it  previously  existed. 

Proceeding,  then,  more  particularly  to  ex- 
amine the  Act  of  1785,  under  the  tmw  thna 
taken  of  it,  he  maintained, 

1.  That  the  Bank  of  the  United  States  wai 
the  "owner  or  holder  of  such  bill."  and  "en- 
titled to  the  same,"  within  the  terms  and  mean- 
ing of  the  first  port  ol  the  first  ae^on  of  the 
Act  of  1785. 

3.  That  the  Bank  of  the  United  States  had 
acliijilly  paid  the  dam.ages,  and  waa  within  the 
words  of  the  second  part  of  the  section. 

1.  There  to  a  radiod  error,  as  already  inti- 
mated, in  supposing  the  act  gives  the  damages 
— that  there  would  be  none  without  it.  This 
leads  to  error  in  the  whole  conatroctlon,  by 
taking  a  wrong  departure.  The  art  Imves  the 
right  as  found,  but  limits  and  fixes  tlie  amount. 
It  professes  to  do  nothing  more.  To  thte  intent, 
it  is  to  1)1'  liberally,  •at  lea'it  fairly.  [*728 
construed.  It  must  be  veoonciied,  if  necessary, 
^th  the  law  merchant.  It  moat  not  be  brought 
into  co!it1ifl  with  that  law.  by  IntWpretaiion 
out  of  its  own  words  and  declared  intention. 
Hto  portion  waa  simply  this:  whoever  by  the 
law  of  the  contract  was  entitled  lo  damages,  is 
entitled  still;  and  the  damages  are  fifteen  per 
cent.  Such  Is  the  exact  elfect  of  a  usage. 
(GriittxIiHir  v.  Ben<Ui\  5  Ma^^.,  157,  Ifil.  10"i,) 
The  right  to  damage."^  atiaches  upon  the  proKist 
of  the  bill.  It  to  no  more  than  this,  to  compel 
the  drawer  to  pay  the  bill  at  the  time  and  place 
stipulated.  In  favor  of  whom  does  ii  attach? 
Why,  of  the  holder.  Of  whatholder?  Of  any 
hohler.  For  there  always  must  be  a  holder, 
and  there  can  he  l)ul  one  at  a  time,  though 
there  may  be  several  persons  united  to  make 
that  one.  The  drawer  is  not  to  )<e  put  to  the 
j  risk  of  payiug  twice.  Theretore.  the  claim 
I  mnst  be  made  by  one  who  haa  the  poaseMion, 
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'with  rijjht.  so  as  to  Ik?  able  to  give  up  the  bill, 
with  a  full  umi  final  discharge.  The  Bank  of 
the  United  States  was  the  holder  to  this  full 
intent.  It  lifid  the  bill,  with  right,  remly 
to  hand  it  over  and  give  an  effectual  release. 
What  more  could  be  requisite  to  make  it  a 
holder? 

Now  let  us  look  at  the  AjcI  of  Assembly.  It 
uses  the  words  in  the  most  general  sense.  It 
does  not  restrict  them  to  the  nnUk-r  at  the  time 
of  the  protest,  nor  to  any  prtiliculur  time.  It 
could  not  so  mean.  The  holder  has  a  transfer- 
'  able  right ;  not  negotiable  in  the  broadest  mean- 
ing of  that  word,  because,  being  overdue, 
which  is  notice,  the  assignee  takes  the  bill,  sub- 
ject to  the  equities  between  the  parties.  In 
other  respects  it  is  negotiable.  The  holder  may 
transfer  i*..  as  fully  as  he  holds  it.  and  his  trans 
ferrce  becomes  the  holder,  with  all  hia  righta, 
including  the  right  to  damaged.  If  thb  he  not 
so.  the  damages  would  Ik-  lost  bv  the  transfer, 
and  the  first  holder  would  be  the  loser,  as  he 
would  not  be  paid  for  the  dtmages.  if  they 
could  not  be  transferred,  which  would  un 
reasonable  and  unjust;  or  else,  wt»  should  be 
obliged  to  consider  tliis  as  a  case  not  provided 
for  by  the  act.  and  turn  over  the  derivative 
holder  to  the  law  merchant  for  his  rate  of  dam- 
ases.  But  It  is  clear  that  the  act  meant  to  pro- 
vide for  every  case.  It  applies,  therefn*  .  tu 
every  holder,  and  surely  the  Bunk  of  the  United 
Slates  was  a  holder. 

The  right  of  the  bank,  however.  ft.«  holder, 
is  even  stronger  than  lias  yet  been  stated,  and 
in  point  of  law  suffldent  to  satisfy  any  con- 
struction of  the  wrirdH,  as  a  moment  8 attention 
to  the  facta  will  show.  * 

720*1    *The  bank  was  the  ori^i  nal  holder  of 

the  bill.by  purchase  from  the  Unite  d  Stntes.  It 
indor^  the  bill  to  Barings,  and  iliey  indorsed 
it  to  Rothsdilld.  The  bill  was  dishonored,  and 
protested  for  nonpayment.  Hottinguer  &  Co., 
of  Paris,  i$t rangers  to  tiie  1)111,  paid  it  uttpra 
fnvteii,  for  the  honor  of  the  I^ank  of  the  United 
States,  the  indorser.  By  this  payment,  Hol- 
titmucr  A  Co.  became  the  holders,  were  sub 
stituted  for  the  holders,  with  all  their  rights 
'against  tlie  drawer  htvI  'he  first  indorser.  This 
is  fully  settled  iu  France,  in  England,  and  in 
the  United  States,  as  may  be  seen  by  reference 
to  Pothier,  Pardessus,  neawe«.  Chitty,  Story, 
and  every  U)ok  that  treats  upon  the  subject. 
The  only  restriction  was,  that  as  they  paid  for 
the  honor  of  the  f^rst  indorser,  they  could  make 
no  claiui  upon  the  subsequent  parties  on  the 
bill.  I  hey  Ixcnme  the  holders,  at  the  time  of 
the  protest,  with  full  rights  again!<;t  the  United 
butes,  and  the  Bank  of  the  United  States. 
These  rights  were,  to  redraw,  tliat  is,  to  ( laim 
damages,  and  to  transfer  their  rights  as  holder. 
In  thS  state  of  things.  Uoltinguers  paid  them- 
selves, in  Paris,  the  full  amount,  out  of  money 
of  the  Bank  of  the  United  dtat^  then  in  their 
hands.  The  bank  ratified  the  payment— that  is, 
the  bank  paid  it  to  the  holders,  and  the  holders 
(Hottinguers)  handed  the  bill,  with  all  their 
rights,  to  the  bank.  The  bank  thus  became 
tin  hi  ider.  and  was  remitted  to  its  former  char- 
acter and  rights.  (Lutw.,  Uim.  OW;  7  Term  R. 
570.)  They  were  the  holders  when  the  bill  re- 
turnetl.  They  were  holders,  ])y  relation,  to  the 
time  of  Lbc  protest.  They  became  the  holders, 
in  few,  at  tne  time  of  the  protest  Tbe^  had 
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therefore  a  right  lo  redrair— that  is»  a  right 

damages.  j 
The  material  fact  here  is.  that  the  bank  pail] 

the  full  amount  in  Paris  of  what  wn«?  due  there. 
They  actually,  really, and  legally  paid  thedaia-i 
ages,  for  lo  pay  the  bill  at  tlie  placs  whatj 
payable,  after  protest,  is  to  pay  the  damage. 
It  gives  the  right  to  recover  damagi-s.  Suppow. 
the  caae  of  circuitous  redrawing.    Each  hotckri 
in  succession    becomes  entitled.  {MtllU^i  r 
Simeon.)    The  cases  are  lo  every  intern  Lut 
same;  if  there  be  a  usage. that  fixes  the  amount: 
and  so,  if  there  be  a  law.    To  redraw  from 
Paris  on  Mairland  is  fifteen  per  cent.  This,  the 
Bank  of  the  United  States  have  therefore  paid. 

2.  The  Bank  of  the  United  States  had  actually 
paid  the  damages,  and  so  was  within  the  words 
of  the  second  part  of  tlie  first  sectioo  of  the  A<ft 
1  of  17a5. 

(  It  is  proper  here  to  notice  the  objection  m»di» 
on  the  |)arl  of  the  *rnited  States,  that  [♦730 

j  the  Bank  of  the  United  States  was  an  indorser. 

t  and.therefore.could  not  recov<er  damages,  "un- 
less it  had  paid  them  or  was  liahle  to  i>ay  them." 
This  is  urged,  upon  the  authority  of  ChanoelkMr 
Kent.  (8  Rentes  Com..  115.)  That  learaed 
author  refers,  for  his  support,  only  to  the  case 
of  Kingttm  v.  WUton  (4  W.  C.  C.  R,  310). 
He  has  been  misled  by  the  note  at  the  beglnninf 
if  (he  r  iinrt  where  from  an  error  i)f  tin 
press,  or  bome  other  cause,  the  point  is  stated 
as  he  has  <]uoled  it.  But  no  such  question  arose 
in  that  case,  and  none  such  was  de<  ided.  One 
of  the  claims  there  made  was  bj  the  draw^  of 
a  bill  of  exchange  upon  the  drawee,  for  not  ac- 
ceptinif  his  1»ill,  and  the  learned  jud.kro  who 
then  presided  in  that  court  {Judge  W  aslliogtun) 
paid,  that  in  an  action  by  the  drawer  against 
the  drawee,  he  could  nt^t  recover  damages,  un 
less  he  had  paid  them  or  was  liable  to  pay  them. 
(See 4  W.  C.  C.  R.,316.)  What  the  law  would  be 
in  such  a  case  it  is  not  now  material  10  inquire. 

But  waiving  that  question,  and  feUi>poi«ing  (if 
it  be  possible)  the  oank  not  to  have  been  a 
holder,  how  will  the  matter  stand?  Tiie  bank. 

I  it  must  be  pn-mised,  no  one  doubls.  is  able  lo 

'  give  a  full  discharge. 

'  If  bc!iog  on  the  bill,  and  holdins:  tlie  hill,  the 
,  bank  had  paid  the  damages.il  would  be  eotilled 
;  to  recover  them  from  any  prior  party,  with  in 
i  terest,  Thi*'  is  not  disputed,  and  cannot  lie 
disputed.  Had  the  bank  not  paid  the  duuiu^es? 
"  The  law  does  not  insist  upon  an  actual  le 
drawing,"  &c.  (8  Kent,  116.)  Nor  is  the  claim 
for  re-exchange  or  dama^^es  confined  to  bills  of 
exchange.  (8  Bos.  &  Pull  .  835;  Pbiiardr.  Urr 
riet,  Chitty,  688.)  It  is  the  substaftre  which  is 
regarded.  And  so  it  is  in  tlie  Maryland  Act 
of  1785.  The  word.s  of  the  act  apply  exactly.  It 
does  not  require  that  the  damages  shall  be  paid 
«o  numifu,  but  the  '*  value"  of  the  same  paid  to 
the  party  "  i  ntitled"  to  the  same,as  Hottinguer 
&  Co.  undoubtedly  were  here.  What  was  tlie 
- '  value"  of  the  same?  Precisely  the  atnount  on 
the  face  of  the  hill,  in  Paris,  at  the  time.  Tliat 
is  exactly  what  they  had  a  right  to  redraw  for. 
There  is  nothing  artiUcial  or  teebnieal  hi  th^ 
law  merchant.  (Chitty,  067.)  Its  principlf-* an^! 
its  methods  are  those  of  common  sense  and 
justice  applied  to  the  tranmetfons  of  men,  The 
confusion  in  this  case  has  arisen  from  not  di« 
tinguishing,  as  the  law  merchant  does,  between 
paying  here  tad  payingabroad.  Paying  stvioad 
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includes  tbe  damages,  which  the  Act  of  Ab- 
■emblr  fixes  at  fifteen  per  cent. 
731  ]  *In  every  point  of  view.  then,  the 
bank  iuw  a  dear  right  to  the  damages.  If  the 
United  States  were  autboriased  to  draw.and  Ibe 
!:>  \vrnineut  of  France  bound  to  accept,  the 
United  titatea  will  have  their  recourse  over 
•fsiiHt  Fraaoe  for  the  damages,  after  puying 
the  bonk. 

Some  minor  objections  have  been  made,  not 
}>n)perly  open  upon  tliiB  reooid.  which  mf^  be 
th>pi»4Mi  of  in  a  few  words;  and  aqOMtioohas 
been  sujKested,  entitled  to  attention. 

1.  Ii  Is  said  this  is  not  a  biU  within  the  act, 
o  r  in  a  leiral  an<l  ( ommeidal  MiM,1idngdrawn 
on  a  purticular  fund. 

TIdB  mbjeel,  of  what  ia  not  a  negotiable  bill, 
wlreHted  fully. and  with  reference  to  thcauthor- 
itits,  by  Mr.  Chitty  (pages  157.  158),  and  by 
JMps  Story  in  section  40,  page  54.  The  ex- 
ceptions are.  when  there  \s  u  condition  or  con- 
tingency :  here,  there  was  neither  condition  nor 
continjjency. 

It  lias  lieen  settled,  too,  by  the  legislative 
authority.  The  Act  of  Congress  of  3d  Marcli. 
mi  (4  Story's  Uwa.  86M).  stylee  it  the  bill 
of  exchange.  " 

Again,  it  calls  itself  a  "  bill  of  exchange ;" 
hw  always  been  termed  a  "  bill  of  rachange;" 
wfnt  forth  to  the  world,  and  wa.s  negottaled 
wsuch;  baa  been  so  treated  in  all  the  corre- 
•pondence ;  was  protested  as  «  bill  of  exchange, 
sod  claimed  as  such  in  the  suit.  It  ia  too  late 
ID  the  day  to  question  its  character. 

The  use  it  was  employed  for — to  remit  or 
tnin«fer  fiind.s — does  not  make  it  the  \itss  n  1)111 
of  exchange.  (5  Wheat.,  388.)  This  ii*.  and  al- 
ways has  Been,  the  appmpriale  purpoee  of  bills 
of  exchanpt'.  whether  they  were  originally  in- 
Tvuleti  by  the  Jews  of  Lombardy.  or.  iia  lianke 
«uppo«e9,in  his  History  of  the  Pope^  of  the  16th 
century,  to  collect  the  rarenue  in  the  Papal 
States. 

2.  The  United  States  is  a  sovereign,  not  af- 
fected by  penalties  in  aaact  of  the  Legislature. 

If  confined  to  penalties,  the  position  is  of  no 
coQ8e<^uence  here,  the  question  not  being  of 
peaaiaeB.  If  it  be  extended  to  damages,  it  is 
amhofftetiTely  answered  by  7  As  Un&d  8tai$§ 
r.  Bamk  /  Metromlis.  (16  Peters,  877,  882;  aee 
alM^  8  Haiah..  184.) 

Upon  what  ntteciple  can  it  be  contended  that 
a  contra<  t  of  the  United  States  i.s  different  from 
that  of  an  iodividualf  A  bill  of  exchange  is  a 
eeahtaet  we!l  nnderstood,  importing  definite 
leal  respont^ibilities.  To  what  extent  is  it  that 
732*1  the  difference  is  to  apply  If  *Will  the 
IMm  Stato  be  barred  from  eianning,  as  well 
as  exempted  from  paying  damages?  They  have 
almys  insisted  upon,  and  received  them,  where 
Ihif  were  the  holders  of  protested  trilla.  Such  a 
eii  sided  df>ctrine  would  Ik*  intolerable.  And 
would  become  of  the  credit  of  the  United 
And  the  ladlitles  they  require  in  the  re- 

irtltfliddirtNUeement  of  their  revenue, if  their 
bOb  w«n  thwk.  as  it  were,  outlawed?  8uch  a 
doeMne  hna  no  countenance  in  any  decision 
of  thl«  court,  and  it  is  quite  safe  to  predict  it 
aever  will  have. 

8.  ThelmlMlon  between  the  parties — what  is 
it?  That  of  seller  and  btiyer.  The  United  States 
I  into  the  market  with  a  bill  to  sell.  The 
l8f«elMed8tntei  bought  It  Nolhfaig 


could  be  more  simple.  There  is  no  mi.siiflcation 
in  this.  (See  Record.  10.  17,  18. 19.)  The  money 
being  paid  into  the  bank  makes  no  difference. 
That  was  agreed  (Record,  p.  19);  and  without 
agreement  was  a  thing  of  course,  for  the  bank 
was  the  treii-sury.  !in<l  wiit  ii  the  money  was  so 
placed.it  was  iinmodiatcly  at  the  disposition  of 
the  goTemment  as  its  own. 

But  further,  the  United  States  haveadmittetl 
their  liability  for  principal,  interest,  protest.and 
expenses,  aocording  to  the  bill  of  exchange.  If 
not  a  bill  of  exchange,  why  pay  for  protest? 
Why  a  protest  or  expenses,  if  not  a  bill  of  ex- 
change? They  only  refuse  to  pay  the  damagts. 
which  is  entirely  arbitrary 

If  it  had  not  been  a  bill  of  oxclum|^,it  would 
still  be  a  oontract  to  pay  a  certain  sum  of  money 
in  Paris,  on  a  given  day.  If  broken,  what 
would  be  tile  measure  of  damages?  Not  less, 
ceruiinly.than  upon  abill  of  exchange.  (Chitty, 
668;  JU/nnI  v.  Herrien,  3  Bos.  .V  Pull,.  H:}.").) 

The  objections  of  the  United  States  are  thus 
disposed  of.  It  is.  in  truth,  a  very  plain  case, 
now  that  it  has  been  deliberately  examined. 
The  record  and  the  history  uf  the  cause  show 
that  the  principal  pdnt  was  suddenly  started 
in  the  Circuit  Cotut,  and  scarcely  at  all  die- 
ctissed. 

The  question  suggested,  and  all  that  remains 

to  be  considered. is,- what  would  be  the  effect  of 
the  payment  being  prohibited  by  the  law  of 
France  ? 

The  fact  is,  that  the  payment  was  not  pro- 
hibited by  law;  but  there  W)is  no  appropriation 
by  law  for  the  payment.  (See  Protest,  Beoord, 
22.  26.)  The  treaty  was  n  liiiiditiL'  contract  l>e- 
tween  the  high  ^^contracting  parlicis  1*733 
from  the  exchange  of  ratifications:  and  by  that 
treaty  the  money  was  due  and  ought  to  have 
been  paid.  It*  was  imj)os«ible  to  prohibit  the 
payment  by  a  law  of  France  without  as.suming 
the  grave  responsibility  of  a  willful  violation  of 
the  treaty,  which  is  not  to  Ix;  presumed.  A 
mere  failure  to  supply  the  means,  at  the  time 
appointed,  was  not  of  so  serious  a  character, 
it  might  admit  of  explanation.  But  still  it  was 
a  failure. 

Bui  neither  the  one  nor  the  other,  nor  a  pro- 
hibition in  every  respect  lawful,  as  being  clear- 
ly  within  the  rightful  authority  of  the  Legis- 
lature, could  yary  the  rights  o^  the  parties  to 
this  bin.  This  was  directly  and  deliberately 
decided  in  M,lhWt  v.  Stmr^u'ri  U.  Bl.. 878.879). 
and  in  effect  decided.also.in  F&Uard  v.  Hemu, 
(8  Boe.  ft  PuL,  886).  The  reeeoni  are  there 
fully  eat  forth. 

Mr.  JuMUee  McLbah  deliyered  the  opinion  of 

the  court : 

A  writ  of  error  brings  this  case  before  the 
court,  from  the  Circuft  Court  for  tlie  Eastern 

District  of  Pennsvlv.iiiia. 

i  On  the  7th  of  Febnmrv,  1833,  the  SecretUy 
of  the  Treasury  of  tlie  United  States  drew  the 

j  following  bill  on  the  minister  and  Secretary  of 
State  for  the  Department  of  Finance  of  the 
French  govemment: 

"8iH  ;  I  have  the  honor  to  n-quest  that  at  the 
sl^t  of  this  my  tirsl  bill  of  exchange  (the 
second  and  third  of  the  same  tenor  and  date 
unfiaid) ;  yon  will  be  i>leased  to  pay  to  the  onler 
I  of  Samuel  Jaudou.  cashier  of  the  Bank  of  the 
I  United  Bta(ee»  the  sum  of  4,886,666  fkanos  and 
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66  centimes;  which  inchides  the  sum  of  $8,- 
916,666. 66, being  the  amount  of  the  first  install- 
ment to  be  paid  to  the  United  QWjos  under  the 
convention  concluded  between  the  United 
States  and  France,  on  the  4th  of  July,  1881 
(after  deducting  the  amount  of  the  first  iofitall- 
mcnt  to  be  raeerved  to  France  under  tbe  said 
convention),  and  the  additional  sum  of  940,000 
franca,  being  one  year's  iiUerest  at  four  per 
cent,  on  all  the  inalallments  payable  to  (he 
United  States,  from  the  day  of  tlie  exchange  of 
tbe  ratification  to  the  2d  of  February,  1888." 

Thifl  bill  was  ptmhaaedbj  the  bank,  and  in- 
dorsed  by  it  to  Messrs.  Baring,  Brothers  (fc 
Co.,  of  London,  and  bj  them  for  value  was  in- 
4!oTRed.  pay  the  ordmr  fli  K.  M.  Rotiicblld.BBq. ; 
an  ]  him  it  wiw  directed  tn  hf  jinid  to 
Messieurs  De  Rothschild  Brothers,  or  order,of 
Paris,  for  value  in  account 
734*]  *Thi8  bill  on  presentation  not  being 
paid,  was  protested,  and  w  an  afterwards  taken 
up  on  account  of  the  first  indoraer  Hottin- 
giier  &  Co.,  who  also  paid  the  costs,  &c.,  and 
charged  the  whole  ^xim  to  the  Bank  of  the 
United  States.  Notice  of  the  nonpayment  of 
Ibis  l»ill  was  given,  in  due  time,  to  the  drawer; 
and  also  that  the  bank  claimed  of  the  goveru- 
ment  interest,  costs,  and  fifteen  percent,  dam- 
ages on  the  bill.  The  government  accounu-'l  to 
and  paid  the  bank  the  i)riiiciple  of  the  bill  and 
the  costs,  but  refused  to  i)ay  the  damages. 

Sometime  after  the  protest,  a  dividend  on  the 
stock  held  by  the  United  Slates  liaving  beeu 
declare*}  l)y  the  tank,  it  retamed  a  part  of  the 
dividend  to  cover  the  above  damages.  A  suit 
being  brought  against  the  bank  by  the  govern- 
ment, to  recover  the  dividend  thus  withheld, 
the  bank  set  up  as  an  off-set  the  fifteen  per  cent, 
damages  claimed  on  the  above  bill. 

On  the  trial.the  court  held,  atid  so  instructed 
the  jury,  that  the  action  was  maintainable. 
That  the  set  off  or  credit  claimed  br  the  de- 
fendants was  gftverned  T)v  the  statute  vf  Mary- 
land. That  it  the  bank  had  been  the  holder  of 
the  bill  at  the  Ume  ot  the  protest,  it  would, 
under  tlie  statute,  be  entittod  to  tbe  damages 
claimed ;  but  that  it  must  be  viewed  as  indorser, 
and  consequently  could  not  reoover  such  dam- 
ages, unless  upon  proof  that  they  had  been 
actually  paid  by  the  bank.  To  this  charge  the 
defendant's  counsel  excepted,  and  this  -brings 
before  the  court  the  questions  for  consideration. 

Before  we  consider  the  rulings  of  the  court 
excepted  to,  it  may  not  be  improper  to  notice 
the  structure  of  the  bill,  which  has  been  much 
commented  ou  by  the  counsel;  though  not 
having  been  excepted  to  by  the  goveniment,  it 
is  not  a  matter  fur  decision. 

It  is  supposed  not  to  ije  u  bill  of  cxchange,aii  il 
was  drawn  payable  out  of  a  particular  fund. 
This  seems  not  to  be  the  character  the  bill.  It 
was  dniwn  for  a  certain  sum,  and  the  drawer 
then  states  on  what  account  such  sum  waa  due 
from  the  French  government.  But  {here  was 
no  restrkiiou  as  to  what  moneys  or  upprupri 
ation  out  of  which  the  bill  should  be  paid. 
This  could  in  no  sense  restrain  the  negotiabili- 
ty of  ilie  instrument.  It  hiu>  the  frame,  char- 
acter, and  effect  of  a  bill  of  exchange.  It  was 
.so  called  and  tn  ated  by  the  Secretary  of  (he 
Treasury  who  drew  it;  by  his  successor  who 
had  some  correspondence  in  regard  to  it;  by 
the  Attomey-Qeneraito  whom  it  was  submitted 


I  for  his  opinion, by  Congress.and  by  the  eminent 
^ 'bankers  in  Europe  through  iriiomit  [*78ft 
'  was  negotiated  and  paid. 

Tliat  the  United  Htates  can  snstain  an  action 

against  the  Imnk.to  recover  a  dividend  decluml 
in  their  favor,  is  tmdoubted.  This  seems  (a 
have  been  doubted  by  tlie  counsel  for  the  banli 

in  the  Circuit  Court,  but  tbe  nl  irrri  in  ha-'slHrti 
abandoned  in  this  court,  ^'or  can  there  be  £ny 

auestlon  of  the  right  of  tbe  iMnk  to  aet  op.  in 
lis  case,  by  way  of  offset,  the  (l.iiniires  in  con- 
troversy, if  the  claim  for  damages  be  sustain- 
able. This  right  is  not  contested  brthe  At- 
torneyOenenil 

The  main  point  in  the  case  dependa  upon  the 
construction  of  the  Ifiarvland  statute,  which 
applif  -  to  this  district.  It  is  singular  that  thi? 
statute,  which  was  enacted  in  1795.  in  r^ard 
to  the  question  now  before  us,  luu  never  mea 
construed  by  the  local  courts  And  the  same 
may  be  said  of  other  and  prior  statutes  of 
Maryland,  containing  similar  imnridons. 

The  first  s^jctiou  of  the  art  provides,  "that 
upon  all  bills  of  excbuuge  hereafter  dntwu  in 
thia  8tate,on  any  person,  oorporatbm.company, 
or  soHety,  in  any  foreign  coimtry,  and  regular- 
ly [)rotcsied,  the  owner  or  holder  of  such  bill 
or  the  person  or  persons,  company,  aodeCj.  or 
( <  >ri>oration.  entitled  to  the  same,  shall  have  a 
right  to  receive  and  recover  so  much  current 
money  aa  will  purehan  a  good  bill  of  exchange 
of  the  same  time  of  payment,  and  upon  the 
same  place,  ai  (he  current  exchange  of  fi^uch 
bills,  and  also  fifteen  per  cent,  damages  upoo 
the  value  of  the  (iriucipal  sum  mentioned  in 
such  bill,  and  co&ti>  of  protest,  togetiier  with 
legal  interest  upon  the  value  of  the  principal 
sum  mentioned  in  such  bill  from  tbe  time  of 
protest  until  the  priucipal  and  damages  are 
paid  and  satisfied :  and  if  any  indorser  of  such 
bill  shall  pay  to  the  holder,  or  the  person  or 
persons,  company,  society,  or  corporation,  en- 
titled to  the  same,  the  value  of  the  principal, 
and  the  damages  and  interest  as  aforesaid. such 
indorser  dmlfhAre  a  right  to  receive  and  re- 
cover the  sum  paid,  w  ith  legal  interest  upon  the 
same,  from  the  drawei,  or  any  other  penon  or 
persons,  company,  aocfcty,  ot  cornontieo, 
liable  to  such  indorser  upon  nidi  UU  of  ex- 
change." 

That  the  holder  of  a  foreign  trill,  or  other 

l)erson  entitled  to  it,  may  recover,  under  thi- 
statute,  from  the  drawer,  in  caae  of  protest,  a 
sum  that  will  ptn>chaee  a  rimilar  bill  of  the  tame 

amount  together  withtlfteen  percent,  damaees 
on  the  principal  sum.  is  admitted.  *But  [*7d6 
it  Is  insitted  that  the  bank  paid  the  ull  m 

indorser,  anrl  that  a.s  tliere  is  no  ]ir(Kjf  that  it 
I>aid  the  tlf  teen  per  cent,  damages,  they  are  oot 
recoverable  under  the  statute.   Tbennt  part 

of  the  section  gives  to  the  holder  of  a  protest!^! 
bill  it-s  value  at  the  place  drawn,  the  tifleenper 
cent,  damages,  and  interest  upon  the  value  of 
the  principal  sum.    The  laf^  r  part  of  the 
tiou  gives  to  the  iudor.ser,  wiio  has  paid  to  the 
holder  the  value  of  the  principal,  the  daniagn^ 
and  interest  on  the  entire  sum  paid  ^y'l'h  leisd 
interest,    bo  that  while  the  holder  uf  ibt 
bill  recovers  only  interest  upon  the  principal 
sum,  the  indor.siT  is  entitled  to  interest  on  the 
j  whole  sum  paid  by  him.    And  to  give  iniereit 
j  on  this  sum  seems  to  have  been  ue  ofeFfeetof 
I  the  latter  cbtuM  of  this  aactioo. 
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Had  the  iMDk  retained  the  bill  until  its  pres- 
rniitum  ami  protest,  there  could  be  no  ques- 
'i.>n  of  it*  rijjht.  as  holder,  to  the  damageH 
rhiinaed.  It  indorsed  the  bill  to  Baring. 
Hri»ihers&  Co..  and  Ihev  to  Rothbchild,  who 
iailonitnl  it  to  De  Kothschifd  &  Brothers.  These 
".i-t  were  the  holders,  and  ha<l  not  the  bill  been 
ps'd,  rupra  proteM,  on  account  of  the  bank,  m 
D'^  indoTser,  they  would  have  been  entitled  to 
Ik: damages.  Ilottinguer  &  Co..  having  paid 
iIk  bill  for  the  honor  of  the  bank,  became  the 
^•-dvre.  and  could  recover  the  damages  fnim  it 
(.1  ibo  drawer.  But  they  being  the  depositories 
i(  ilwr  tiank.  charged  it  with  the  amount  they 
(nid.  by  which  the  bank  was  reniifted  to  its 
('icinal  character  as  payee  and  holder  of  the 
UlL  In  this  light  the  bunk  was  viewed  and 
tivAted  by  the  government,  for  it  paid  not  only 
'ih"  principal  sum  and  int^'rest  to  the  bank,  but 
the  costs  of  protest  and  other  ex|)en.se8 
durgcable  under  the  Jaws  of  France.  But  the 
'4ina;;e»  alloweil  by  the  statute  were  refused. 

U  had  been  iutiminated  that  these  damages 
iL  toi  be  considered  as  a  penalty,  and  not  as  a 
[un  of  the  bill.  This  is  a  mistaken  view  of 
IK-  subject. 

lUd  there  been  no  statute,  the  bank,  as  the 
J  Mier  of  the  bill,  would  have  been  equally  cn- 
:;h.tl  to  «iamages.  They  wouM  have  been 
^tned  on  a  different  principle,  and  mi^ht 
4itVf  \yixTi  of  a  greater  or  amount  according 
D  '-incumsiances.  The  origin  and  character  of 
t  liiU  of  exchange  are  found  in  the  law  mer 
:iuai:  that  law  which  pervades  i he  commercial 
>  >rid.  and  which,  though  founde<l  on  usage, 
hM  become  as  fixed  and  definite  as  any  other 
vaacb  of  the  law.  Under  this  law  the  drawer 
737*]  of  a  bill  in  this  country  payable  in  *a 
re^u  country  is  liable,  should  such  bill  l>e 
r>:e«ed.  not  only  for  the  costs  of  the  protest 
111  «xher  incidental  charges,  but  also  to  re- 
'i.  hiin;^e  ou  the  bill.  The  exchange  is  some- 
iakr>  direct,  u(  other  times  circuitous,  depend- 
in  come  degree  upon  the  commercial  inter- 
»Hirne  between  the  countries  where  the  bill  is 
lri*ii,  ami  where  it  is  made  payable.  Between 
■u*  cuuuiry  and  France,  the  exchange  is  often. 
:  out  generally,  by  the  way  of  London, 

The  bill  under  consideration  having  l>een  pro- 
fioA  at  Paris  for  nonpayment,  the  holder  un- 
irr  the  g»?neral  commercial  law  was  entitled  to 
I'ili  drawn  ai  that  pbice,  payable  in  this  city, 
i<  such  sum  as  would  pay  the  original  bill  at 
*»ri-'i.  incluiling  costs  of  protest  and  other  legal 
aarytaL    Tliis  is  re-exchange,  and  it  varies,  as 
iioat  be  seen,  with  the  fiuctuations  of  commer- 
intercourse,  influenced  somewhat  by  local 
'  -^imKtanceii  and  the  general  stale  of  the  money 
In  mnm  instances,  owing  to  pe- 
.   Circumstances,  re-exchange  has  been 
1  to  exceed  forty  or  even  fifty  per  cent. 
^  void  so  ruinous  a  charge,  so  uncertain  a 
>f  damagw,  and  one  so  ditUcult  to  cniab 
y  evidence,  the  Stale  of  Maryland,  and 
all  the  other  Stales  of  the  Union,  have 
>y  ietpslation,  a  certain  amount  of  dam- 
I .  protcMted  foreign  bills,  in  lieu  of  re-ex- 
V         ace  lias  shown  that  this  is  a 
>u.    It  relieves  the  parties  to 
uncertainty,  and  promotes 
.  >wing  the  drawer  what  dam- 
i-.  ^  o  on  the  dishonor  of  his  bill. 
.  cent,  on  the  principal  sum,  which 
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the  statute  adopts,  may  be  greater  than  the  act- 
ual re-exchange  in  the  present  case.  But, 
whether  this  be  so  or  not  is  not  oj^en  for  in- 
quiry. It  is  believed  that  if  this  per  cent,  ex- 
cluded the  re-exchange,  at  the  time  this  bill  was 
protested,  there  are  many  other  cases  in  which 
It  would  fall  short  of  that  charge.  The  statute 
has,  probably,  fixed  an  amount  which  would 
be  an  average  charge  for  re-exchange.  This 
iK'ing  the  basis  of  the  act,  the  damages  cannot 
be  considered  as  a  penalty.  The  damages  given 
by  the  statute  are  as  mucti  a  part  of  the  con- 
tract as  the  interest.  On  this  point  there  is  be- 
lieved to  be  no  difference  of  opinion  among  en- 
lightened courts  or  commercial  men. 

The  doctrine  of  re  exchange  is  founded  upon 
equitable  principles.  A  biU  is  drawn  in  this 
country,  payable  at  Paris,  in  France.  The 
payee  gives  a  premium  for  it  under  the  expec- 
tation of  receiving  the  amount  at  the  time  and 
place  where  the  bill  is  made  payable.  It  is 
•protested  for  nonpayment.  Now  the  [*738 
payee  and  holder  is  entitled  to  the  amount  of 
the  bill  in  Paris  The  same  sum  paid  in  this 
country,  including  casts  of  protest  and  other 
charges,  is  not  an  indemnity.  The  holder  can 
only  be  remunerated  by  paying  to  him,  at  Par- 
is, the  principal,  with  casts  and  charges;  or  by 
paying  to  him  in  this  country  those  sums,  to- 
gether with  the  difference  in  value  lietween  tlie 
whole  sum  at  Paris,  and  the  same  amount  in 
this  country.  And  this  difference  in  value  is 
ascertained  by  the  premium  on  a  bill  drawn  in 
Paris  and  payable  in  this  country,  which  should 
sell  at  Paris  for  the  sum  claimed.  The  statute 
of  .Mar^iand.  then,  is  founded  on  equitable  con- 
siderations, although  the  rule  of  damages  may 
be  considered  arbitrary,  as  it  does  not  yield  to 
circumstances. 

In  this  case  the  bank  purchased  the  bill  from 
the  government  and  paid  for  it.  It  was  sold 
and  transferred  by  the  bunk.  But  the  bill  not 
being  paid  to  the  holder,  the  bank  paid  the 
amount  of  it.  including  the  costs  of  protest  and 
other  charges,  to  lloliinguer  &  Co.,  at  Paris, 
who  had  taken  it  up  nupra  protest,  for  the  honor 
of  the  first  indorser.  The  bank,  in  this  man- 
ner, came  again  into  possession  of  the  bill,  the 
indorsements,  in  effect,  being  stricken  out.  In 
a  commercial  and  legal  sense,  then,  the  bank  is 
the  iioldei^of  the  bill,  and  has  the  same  claim 
for  damages  as  if  it  had  never  been  indorsed. 
Had  the  government  been  suable  by  the  bank, 
it  must  have  declared  and  recovered  as  payee 
and  holder,  and  n<»l  as  imlorser  of  the  bill. 

No  objection  is  taken,  in  the  bill  of  excep- 
tions, as  to  the  liability  of  the  goverunieut  to 
dmiiiiges,  on  a  protested  t)iil(»f  exchange  drawn 
by  it,  the  same  as  an  individual.  No  such  ques- 
tion, therefore,  arises  in  this  case.  As  the 
holder  of  a  protested  bill,  the  goV(frnment  ex- 
acts damages;  it  would  seem  to  be  e(|uilable, 
therefore,  that  as  <lniwer  under  like  circum- 
st^iuces,  it  should  pay  them. 

Upon  the  whole,  we  think,  that  in  view  of 
the  circum-tiances  of  this  case,  the  bank  is  en- 
tilled  to  the  fifteen  percent,  damages,  under  the 
Marylauti  statute,  auil  that,  consequently,  ihe 
Instructions  of  Ihe  Circuit  Court  were  errone- 
ous. The  judgment  of  that  courl  is  therefore 
reversed,  and  the  cause  is  reiUiinded  to  that 
court,  and  a  m/uVo  da  nooo  is  awarded.  «&c. 
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Mr,  JufU'ce  Catkon  : 

By  the  instructions  j^^ivfn  by  the  Circuit 
Court,  ibe  controversy  m  made  to  turn  on  the 
OOOStruction  of  the  Matutp  of  Marvland:  nor 
780*]  does  *lhe  record  raise  any  quuslion  on 
the  transact  km  growing  out  of  ilic  fact  that  it 
was  one  between  irovcrnments,  to  obtain  a  mm 
of  money  due  from  tlje  one  to  the.  oihti  ;  in 
which  tbe  oorporatiOD  acted  as  an  instrument 
and  agent,  in  a  form  8Ugget>ted  hy  itself,  to  ob 
tain  the  money.    For  instance ;  if  ii  be  irutj  that 
the  United  States,  in  fact,  received  no  money 
from  the  Imnk  for  the  bill,  it  not  having  been 
charged  to  the  bank:  this  being  found,  with  the 
additional  fact  that  the  partlen  intended  lo 
await  llie  event  of  payment,  or  refusal,  on  the 
part  of  France,  and  let  the  l>ank  hold  and  use  ' 
tbe  money  awaiting  the  event,  then  (he  question 
on  the  equity  of  the  case  may  arise.    But  the  . 
jury  did  not  pass  on  any  such  facts,  the  in- 
struction given  rendering  the  inquiry  unneaes-  ! 
sary ;  and  ^^o  it  cut  off  every  other  question  jUie  1 
plaintiff  might  have  raised  in  opposition  to  tbe 
offset  ( '.aimed. 

The  foregoing  is  given  merely  as  an  instance, 
to  show  t^  no  question  arises  on  tbe  record, 
but  on  the  construe;! ion  of  the  Act  of  1785. 

The  statute  provider  for  two  classes  of  cases: 
Ist.  Tbe  owner  or  bolder  of  tbe  protested 
bill,  or  the  fx'rson  or  persons,  company,  society, 
or  corporation  entitled  to  the  same;"  and  2d. 
"  Any  tndorser  of  tbe  bill  who  should  pay  to 
the  holder,  or  the  person  or  persons,  eompany, 
society,  or  corporation  entitled  to  the  samu. 
the  value  of  the  principal  and  tbe  damages  end 
biterest." 

In  the  first  class,  the ' '  owner  or  holder, "  &c. ,  ; 
shall  have  a  right  to  receive  and  recover  so  | 

much  current  money  as  will  purchase  a  sood 
bill  of  exchange  of  the  same  time  of  payment, 
and  upon  the  same  place,  at  the  current  ex- 
chance  of  such  hills,  and  also  fifteen  per  cent, 
damages  upon  Uie  value  of  the  principal  sum 
menlJoned  in  such  bill,  and  costs  of  protest,  to- 
gether witli  U'isal  interest  upon  the  value  of  the 
principal  sum  meniioned  in  such  bill,  fnim  the 
time  of  protest,  until  the  principal  and  dam* 
ages  arc  paid  and  satisfied. 

In  the  second  class,  the  indoi^r  who  has  paid 
the  principal,  damages,  and  Interest,  shall  have 
a  right  to  receive  and  recover  the  mm  paid, 
with  leipd  interest  upon  the  tfiame,  from  the 
drawer  or  any  other  peraoa  or  persons,  com- 
pany, society,  or  corpora! ion.  liable  tosuch  in- 
dorbcr  upon  such  bill  of  exchange. 

It  is  not  necessary  to  inquire  whether  tbis 
statute  inchuk'Hall  ]>o<isible  cases,  and  if  it  does 
not.  by  what  law  llie  cases  so  unprovided  for 
would  be  governed,  because  the  bank  is  seek- 
740*]  ing,  in  this  instance,  *to  bring  itself 
within  the  statute ;  unless  it  does  so,  the  precise 
claim  of  fifteen  per  cent,  cannot  be  sustained. 
The  charge  of  the  court  below  was  twofold. 

1.  That  the  case  was  governed  by  the  law  of 
Maryland ;  and, 
2l  Construing  that  law. 
Tbe  bin  of  exceptions  Includes  bothpolnta: 
but  this  court  lui--  i  roceeded  to  examine  and 


decide  the  cause  on  the  second  only,  passing 
over  tbe  first. 

The  l>ank  must  then  1  t  iiv:  ir-i  If  within  one 
of  the  two  ciaw4»  above  described ;  let  us  exam- 
ine them  in  order. 

MO 


Was  the  bank  at  the  lime  when  its  prettC 
rights  accrued,  the  "  owner  or  holder  of  Uie 
bill?"  I  say  at  the  time  its  prestmt  rights  v* 
cnu'fl,  because  this  crenpral  proposition  uiclii^.« 
the  rights  acquired  at  the  time  of  protest,  or 
acquired  subscfquently— each  of  whkdb  brniclM 
must  be  separately  examined. 

The  bill  was'indtirseU  lo  Me^rs.  Baring 
Brothers  &  Co.,  of  London,  on  some  day  wliid 
the  record  does  not  state:  that  it  was  sold  to  ib? 
Barings,  and  not  sent  ovi  r  for  collection,  is  cot 
controverted,  or  open  to  question. 

It  was  then  passed  by  indorsc-ment  to  N.  M 
Kothschild,  and  from  hini  to  tbeMessrK.  Ri^ihf 
child,  in  Paris,  in  whose  possession  it  is  found 
on  the  day  that  it  became  due.  It  was  ai  tlMir 
request  that  a  demand  wa.s  made  by  the  noian 
for  payment,  and  upon  refusal,  that  tbe  Ul 
was  protested.  So  far,  they  appear  to  hafi 
been,  and  no  doubt  were.  lK>th  the  "ownrit 
and  holders  of  the  bill,"  and  the  only  "pen- a 
entitled  to  the  same  at  the  time  of  the  protect.' 

Hottinguer  &  Co.  intervened  immeiliatei] 
after  protest,  and  paid  the  bill  for  the  honor  a 
the  banit.    What  rights  were  then  acquired! 

It  will  not  be  necessary  to  examine  and  dl 
cide  whether  tliey  acquired  a  right  to  fifKr 
per  cent,  damages  or  not;  or  to  cdinnieut  upui 
tbe  want  of  harmony  in  the  law.  if  it  wne  i 
allow  to  a  volunteer,  who  had  no  riijht  to  e<>n 
plain  of  anvbody,  the  same  damages  \v  hicii  i 
gives  to  a  oisappohited  end  Buffering  party  et 
pressly  because  he  ha.s  Ijec  n  put  to  great  im  >'i 
venience  and  to  hazard  of  discredit,  by  ili 
omisdon  of  the  drawer  to  provide  the  oeoeMu 

funds  to  meet  the  bill.  The  Ix^oks  ant!  .  ■■m 
all  recognize  the  right  of  such  a  voluotctr  i 
principal,  interest,  and  ooola.  If  Hotthucurr  i 
Co.  were  the  parties  to  this  suit,  it  woul  !  M 
come  nece.ssanr  to  examine  *tbe  ques- [*'J41 
tion  of  their  cmlm  to  damages:  but  we  are  no* 
investigating  the  rfirhts  of  the  baek 

Granting  that  the  Messrs.  Iioth«cbi)d.  m 
me<l lately  upon  protest,  beeame  vested  with  ti 
right,  under  the  statute,  to  "n'ocive  and  rt\^>' 
er  "  from  the  drawer  fifte<*n  jK-r  cent.  dam»)a 
in  addition  lo  tbe  other  sum  iiointed  out  in  »l 
law,  and  granting^.  also,  for  the  sake  of  the  j 
^umenl,  that  all  thut^  rights  pas^'d  lo  M.  Il<< 
tmguer,  with  the  delivery  of  the  bill,  it  is  cl*  t 
that  he  wa.«<  ve«te<l  with  a  right  tiiat  he  cul 
excrci**e  or  uol  at  his  pleasure.  If  lie  forbi>n.'  i 
claim  the  damages,  he  mutilated  the  rikrhr-  a 
tached  to  tl)e  hill,  supposing  all  the  rii:hi»  i 
the  parlieit  to  Ini  transferred  with  the  bill  froj 
one  to  another.  His  rieht  to  relinqoMl  tl| 
damaEres  cannf>t  well  l)e  (Ti.sputed.  It  wn^  pro] 
eriy.  aud  could  be  given  away,  it  is  not  *k 
province  to  inquire  into  his  reasons;  we 
deal  only  with  facts.  It  appears  from  ihv  ni 
ord,  that  instead  of  charging  fifteen  per  n-ii 
damages,  he  contented  himself  with  cbargifi 
a  commission  of  one  half  per  cent.,  amoundi 
to  24.288  francs  and  88  centimes;  less  thfl 
f  o.tXM*.  This  eoiumission  may  have  been  pa, 
to  him  by  tbe  banlc,and  it  wpears  from  a  tvp^ 
from  the  first  auditor's  office,  dated  July  t 
ISSl.  ili  it  thiscommis.sion  wouUl  t>e  jwuti  by  t\ 
United  btatcs  to  the  banlc  upon  preseatstiwo  i 
a  proper  voueher. 

There  Is  nothing  in  the  recon!  to  show  ih 
Hottinger  Je,  Co.,  even  up  lo  this  time, 
this  dum  of  llfleen  per  cent.,  or  that  the  btti 
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miend-j  to  pay  it  over  to  Hottinguer  &  Co.,  if  U 
♦hall  wiccml'in  compelling  the  United  States  to 
pay  it.  On  the  contrary,  the  claim  of  the  bank 
•ppears  to  be  prosecute<l  for  its  own  benefit  ; 
aotl  the  result  will  be  that  the  hnnk,  if  it  suc- 
«*ti»in  thin  suit,  will  pav  to  Hottinguer  &  Co. 
k«  tbAn  $0,000.  and  keep  $165,000  for  ilsi'lf. 

At  the  time  of  the  protest,  and  immediately 
•fterwardi*.  comprehending  the  payment  ftipra 
frx>tf»(,  and  protest  itself,  either  Rothschild  or 
Hottinguer&  Co.  were  the  "owners  or  holders" 
of  the  bill.  ji-M  described  in  the  first  class  of  the 
itjitule,  and  of  course  no  rights  whatever  ac- 
crued to  the  bank.  Did  it  subsequently  acquire 
anr? 

In  what  particular  manner  the  bill  was  triins- 
frrmi  by  Hottinguer  &  Co.  to  the  bank  after 
protest  and  payment — whether  by  general  or 
iperitl  indorsement,  or  by  a  receipt  upon  the 
Wl—  the  reconl  does  not  show.  It  onl)'  says 
that  '•  the  bill  of  exchange  and  protest  were 
742*J*imnsmitted  to  the  bank,  which  thereby, 
•Dil  by  reason  of  the  premises.  l)ecame  and  were 
iftaiD  holders  and  owners  of  the  same."  But 
ihi  claim  for  fifteen  percent,  damages  had  been 
Tolunlarily  waive<l,  as  we  have  seen,  by  Ilot- 
tinzuer  Jc  'Co..  and  it  is  not  easy  to  see  how  any 
perv^n  claiming  under  them  could  have  any 
D-irt*  rights  tlian  thoise  which  the  assignors  chose 
III  insist  upon.  The  mere  possession  of  the  bill 
>•  not  sufficient,  l)ecause  that  jxissession  was 
•rompanied  by  a  cotemporaneous  tleclaration 
"  n!  HottingMcr»fe  Co.  intended  to  claim  not hinir 
iwjre  than  one  half  per  cent,  commission. 

It  is  not  perceivetl,  then,  how  the  l)ank  can 
bring  itself  within  the  class  of  cases  provi(^ed 
for  ifl  the  first  branch  of  the  statute.  Is  it  with- 
in the  second? 

This  depends  entirely  upon  the  answer  to  the 
>iJ«stioi],  has  it,  as  indorser,  paid  the  damages 
lo  the  swnerand  holder  of  the  bill,  or  to  any- 
If  it  haA.  the  re<,*ord  d(H*s  not  show  it.  On 

fcGODt^iry,  all  that  it  has  paid  was  the  com- 
foo  of  a  half  per  c*ent.  to  Hottinguer  &  Co., 
'  indewl  it  has  (Mud  that,  for  there  is  no  evi- 
ace  of  it.  The  prf>priety  of  the  statute  is  not 
mbject  of  examination;  but  it  may  be  re- 
ourked  that  it  appears  to  be  founder!  on  reason 
•ad  Justice.    Every  successive  indorser,  as  he 
inmnena  bill  of  exchange,  receives  from  the 
iwiorMe  its  full  value;  and  lH>ing  thus  re  im- 
boned  for  his  outlay  in  the  purchase  of  the  bill, 
Ibc  iocoDvenience  which  falls  upon  somelnxly 
the  bill  is  proteste<l  does  not  touch  him. 
Vniaeoount  is  already  balanced.    The  reason, 
•tefore,for  allowing  damages  utterly  ceases  as 
tuhim.  He  has  DO  fresh  bill  to  purcha.'«e,  either 
r^exchange  or  in  any  other  manner.  But 
ICQ  he  is  made  responsible,  as  he  may  be,  to 
Uie  holder,  for  the  amount  of  the  bill  and  dam- 
It  is  fair  and  reasonable  that  the  same  lia- 
'^hould  travel  upward  until  it  is  ultimately 
rued  upon  the  drawer;  each  indorser  being 
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obliged  to  refund  to  the  one  below  him  exactly 
what  that  one  has  l)een  compelled  to  p»iy.  But 
the  bank  has  not  paid  these  damages,  and 
consequently  is  not  within  the  second  claas  of 
cases. 

Being  not  within  the  statute  at  all,  the  claim 
for  damages  cannot  be  sustained. 

The  argument  that  the  fifteen  per  cent,  is  not 
damages,  but  exchange,  is  entirely  unsound,  as 
I  conceive,  in  this  ca.se.  The  statute  gives  ex- 
change from  the  place  of  drawing  interest,  costs 
of  protest.  *and  fifteen  per  cent,  dam-  [*743 
ages,  in  addition.  The  first  is  indemnity;  the 
second  a  penalty.  By  commercial  men  the  first 
is  construed  liberally,  as  within  the  general  rule 
governing  bills  of  exchange,  with  the  difference 
of  estimating  the  exchange  from  the  place  of 
drawing,  instead  of  re  exchange;  the  right  to 
the  ix»nalty  is  strictly  construct,  according  to 
the  words  of  the  statute.  Its  plain  meaning 
must  govern  the  merchant  and  business  man ; 
for  him  it  was  made.  He  is  told  that  the  owner 
of  a  bill,  at  the  time  of  its  protest,  shall  be  en- 
titled to  fifteen  per  cent,  damages  from  the 
drawer,  or  indorser.  in  every  case;  and  ilmt  the" 
indorser  shall  be  entitled  to  the  same  (from  the 
drawer,  or  a  prior  indorser).  provided  the  own- 
er makes  him  pay  the  fifteen  per  cent. ;  not 
otherwise.  And  this  I  understand  to  have  been 
the  uniform  mode  of  proceeding  under  the  stat- 
ute by  the  men  hants  of  Maryland,  under  tlje 
I  1st  and  <kl  sections  of  the  act;  nor  does  it  appear 
by  the  books  of  reports  of  that  State,  that  this 
interpretation  by  business  men  has  ever  been 
(uestioned  in  the  courts  of  justice  there.  For 
the  reasons  stated,  I  think  the  instruction  given 
to  the  jury  in  the  Circuit  Court  was  proper,  and 
that  the  judgment  ought  lo  be  atUrmed. 

Mr.  Justice  Wayne: 

I  concur  in  the  opinion  that  the  judgment  of 
the  court  below  ought  lo  be  revewed,  but  not 
for  the  reasons  given  in  the  opinion  of  the 
court. 

order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eaatern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  an 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  bv  this  court,  that  the  judgment 
of  said  Circuit  {.'ourt  in  this  cause  be,  and  the 
sjime  is  hereby  reversed;  and  that  this  cause  be. 
and  the  same  is  hereby  remanded  to  the  said 
(  ircuit  Court,  to  award  a  vtnire  facia*  de  ru/cv. 


SI. 


8.  C.  5  How..  3«2. 
Clted-6  How.,  :»6.  401 


8  Otto,  86 ;  1  Wood,  k  M., 


Note  hu  thf  reporter.— Tho  Chief  Justice  did  not 
8lt  in  this  cttBi'.  and  bis  oploion  Is  ttierefure  placed 
ill  an  appendix. 
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746*]  *Sir:  I  will  thank  you  to  publish  the 
•ccotnpanving  opinion  in  the  case  of  The  Bunk 
if  the  Untied  SUUet  v.  TTie  United  StaUt,  in  the 
■ppondix  to  your  second  volume.  The  opinion 
iL«flf  will  show  why  I  have  deemed  it  proper 
to  publish  it  in  the  manner  proposed. 

I  am,  very  respectfully,  your  obedient  ser- 
nnt,  R.  B.  Taney. 

Benjamin  C.  Ilotcard,  Ew. 

Reporter  to  the  Supreme  Court  of  the 
United  States. 


TBI  Baivk  or  THE  United 

dXATES 

r. 

T»iE  United  States. 


1 


Supreme  Court, 
January  Term, 
1814. 


THE  q\iestion  in  this  case  is,  whether  the 
Tiank  of  the  Unitetl  States  is  entitled  to  fif- 
teen per  cent,  damages  on  the  bill  drawn  by 
the  Secretary  of  the  Treasury  of  the  Unite<l 
i»i4i4«.  upon  the  French  minister  and  Secretary 
of  State  for  the  Department  of  Finance,  for  the 
irst  installment  due  from  France  to  the  United 
8tal««,  under  the  convention  of  July  4,  1831. 
Thli  bill  was  protested  for  nonpayment;  and 
th«  Ijonk  thereupon  gave  notice  of  the  protest, 
■od  claimed  thei^e  damages  in  addition  to  the 
re-exchangc  and  to  all  costs  and  damages  actu- 
illy  wi.staJned.  except  only  the  commissions 
ebarged  by  Hottinguer  &Co.,  which  according 
to  its  statement  were  considered  as  included  in 
the  fifteen  per  cent.    The  claim  for  these  dam- 
fcCff.  was  resisted  by  the  executive  department 
•f  the  government,  which  oflfere<i  to  pay  there- 
rxchange  and  all  costs  and  charges  actually  in- 
nirred,  and  to  give  the  bank  a  full  indemnity, 
rhls  was  refuse<i;  and  as  the  sum  in  contro- 
rvTsv  was  a  very  large  one,  amounting,!  believe, 
o  about  $150,000.  it  attracted  a  goo<l  deal  of 
tfteDtion  at  the  time,  and  has  been  the  subject 
much  public  discussion. 
HThen  this  dispute  arose  I  was  the  Attomcy- 
eval  of  the  Lnited  Slates,  and  my  opinion 
called  for  by  the  Secretary  of  the  Treas 
:  and  was  against  the  claim  set  up  by  the 
'  O*]  bank.  Having  thus  l)een  *consulted  as 
or>un«el  of  the  United  Slates,  and  given  the 
ire  upon  which  the  government  acted,  It 
I  proper  for  me  to  withdraw  from  the 
!.  when  the  subject  wa.s  judicially  disposed 
rui  I  should  not  therefore  have  taken  any 
mi\  in  the  deci«jion.  even  if  the  Stale  of  my 
ieallh  had  permitted  me  to  be  in  Wtushington 
rben  the  question  came  before  the  court. 

Tbe  opinion  I  originally  gave  was  a  very 
irief  one.  without  staling  any  of  the  reasons 
ipon  which  it  was  founded.    Some  time  after- 
i^arda,  at  the  re«]uesl  of  the  gentleman  who  sue- 
f-ded  me  in  the  othce  of  Secretary  of  the 
-asurr.  I  staled  some  of  the  grounds  upon 


which  I  had  formed  my  opinion,  but  without 
intending  to  po  into  a  full  discussion  of  the 
subject;  and  mdeed  without  having  all  the  pa- 
pers within  my  reach  at  the  time.  I  have  not 
seen  that  opinion  since  it  was  written.  And  as 
the  subject  is  now  brought  up  for  decision  in 
the  Supreme  Court;  and  as  upon  a  more  full 
consideration  of  the  case  I  still  entertain  the 
opinion  I  originallv  expressed,  it  is  due  to  my- 
self, and  to  the  official  station  I  now  hold,  that 
the  reasons  should  be  fully  understood  upon 
which,  in  my  judgment,  the  claim  of  the  bank 
had  no  foundation  in  law  or  equity.  No  place 
appears  to  be  so  proper  for  such  a  publication 
as  the  volume  of  the  Imports  which  contains 
the  case.  But  as  I  did  not  sit  in  the  cause  I 
cannot  w^ith  propriety  insert  my  opinion  in  the 
iKHly  of  the  report,  and  therefore  place  it  in  the 
appendix. 

I  must  here  remark  that  a  letter  from  Mr. 
Biddle  to  Mr.  Duane,  then  Secretary  of  the 
Treasury,  dated  August  24,  1833,  \%  inserted  in 
the  record,  in  which  it  is  said  that  I  had  de- 
clined communicating  to  the  Secretary  my  rea- 
sons for  the  opinion  I  had  given.  The  state- 
ment as  there  made  is  calculated  to  create  an 
impression  which  is  not  correct.  The  letter, 
as  printed  in  the  record,  !s,  by  some  mistake, 
represented  as  an  answer  to  one  from  Mr. 
Duane  of  June  27,  which  is  also  given.  But 
that  letter  certainly  does  not  authorize  the 
statement;  and  Mr.  Biddle's w.is,  I  presume.an 
answer  to  one  from  Mr.  Duane  of  the  17th  of 
August.  And  in  a  letter  add lessed  bv  me  to 
the  Secretary  on  the  16lh  of  that  month,  in  an- 
swer to  one  from  him  informing  me  of  Mr.  Bid- 
die's  wish  to  know  the  reasons  for  my  opinion, 
I  said:  "It  is  no  doubt  due  to  the  public,  and 
to  the  executive  branch  of  the  government, 
which  has  acted  on  my  opinion,  and  also  to  my- 
self, that  I  should  in  due  time  place  on  file  in 
your  department  the  rea-sons  which  in  my  judg- 
ment justify  the  government  in  its  refusal  to 
pay  this  demand;'  and  after  telling  the  Secre- 
turj-  that  I  must  *exerci.se  my  own  dis  [*747 
cretion  as  to  the  lime,  I  concluded  by  saying: 
'*  I  cannot  therefore  imagine  that  it  is  the  duty 
of  the  counsel  for  the  United  States  to  argu'o 
this  question  for  the  satisfaction  of  the  presi- 
dent and  directors  of  the  bank  whenever  they 
may  think  proper  to  call  on  him  to  do  so."  My 
refusal,  therefore,  was  to  answer  the  call  of  the 
bank,  which  I  then  thought,  and  still  think,  it 
had  no  right  to  make. 

1  give  these  extracts  -om  my  letter,  because 
Mr.  Biddle's  would  sec.  to  have  been  intro- 
duced in  the  record  for  I  e  purpose  of  proving 
lhat  I  had  refused  to  give  the  Secretary  of  the 
Treasury  any  reasons  for  the  opinion  1  had  ex- 
pressed. If  the  circumstance  of  iny  giving  or 
refusing  to  give  reasons  was  deemed  to  be  a 
matter  sufflciently  material  and  important  to  be 
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offered  in  evidence  at  the  trial,  and  spread  up- 
on the  record,  1  can  see  no  just  reason  why  Mr. 
Biddle's  statement  should  have  l)een  selected  as 
the  testimony  to  be  offered,  and  my  own  letters 
upon  the  subject  withheld.  They  are  upon  file 
in  the  Trejisury  Department  as  well  as  Mr.  Bid- 
die's,  and  copfes  ot  them  could  have  been  as 
easily  furnished. 

In  examining  the  queSliOQSof  law  which  arise 
in  this  case,  it  is  neceaHuyinthe  first  place  that 
all  the  material  facts  should  he  well  and  clearly 
understood.  I  proceed  to  state  them.  In  do- 
ing this,  however,  I  shall  have  occasion  to  refer 
to  some  pu|K-r8  which,  although  material  to  the 
controversy,  are  not  in  the  record.  But  they 
are  on  the'  public  flies  of  the  departments  in 
Washington ;  and  as  1  shall  give  their  dates, 
there  will  be  no  difTlculty  in  Verifying  the  cor* 
rectneas  of  the  i  ef erencea. 

By  the  Treaty  between  the  United  States  and 
France,  of  July  4,  1881.  article  2d,  it  was  stip- 
ulated that  twenty-five  millions  of  francs,  which 
the  latter  agreed  to  pay  to  the  United  States  In 
dischartre  of  the  claims  of  sundry  American  cit 
izens  upon  the  French  government,  should  "be 
paid  at  Paris  in  six  annual  installments  of  four 
millions  one  hundred  and  sixty  six  thousand  six 
hundred  and  sixty-six  francs,  and  sixty  six  cen- 
times eadi.  into  the  hands  of  such  person  or 
persons  as  should  be  authorized  by  the  eoverii 
ment  of  the  United  States  to  receive  it;"  and  by 
the  same  article,  the  first  of  these  installments 
was  to  be  paid  at  the  expiration  of  one  year, 
from  the  exchange  of  the  ratiticaiion  of  the 
treaty;  and  the  others  annuallv  thereafter 
until  the  whole  should  be  paid.  The  ex- 
change of  the  ratification  took  place  on  the  2d 
of  February,  1889;  and  the  first  installment 
therefore  heoune  due  on  the  2d  of  Februaiy. 
1838. 

7 48*1  ^y  an  Act  of  Congress  passed  July 
18, 1882,  it  was  made  the  duty  of  the  Secretan' 
of  the  Treasury  to  cause  the  several  install- 
ments, with  inlmst  thereon. to  be  received  from 
the  French  government,  and  transferred  to  the 
United  States  in  such  manner  as  he  might  deem 
best.  The  difficulty  between  the  bank  and  the 
government  lias  arisen  out  of  this  act  of  Con 
cress,  and  the  manner  In  which  it  was  carried 
Uito  exc<  ution. 

On  the  8l8t  of  October.  1883,  Mr.  McLane. 
then  Secretary  of  the  Treasury,  addressed  a  let- 
ter to  the  president  of  thebanlc.  referring  him  to 
the  act  01  Congress,  and  expressing  bis  desire  to 
transfer  the  money  to  the  iTnlted  States,  in  a 
manner  "most  iK-neflcial  to  the  interests  of  the 
claimants,"  and  suggesting  that  a  bUl  drawn 
on  the  French  government  might  be  an  advis- 
able mode.  He  concliulrs  his  letter  with  the 
following  request:  "  I  shall  be  happy  to  receive 
your  views  on  the  whole  subject;  and  If.  as  I 
presume,  an  arrangement  for  the  transfer  oaay 
be  best  made  with  the  bank,  I  will  ttiank  vou 
to  slate  tiie  terma.** 

On  the  .'ith  of  November  following  tlie  pres- 
ident of  the  bank  replied  to  this  letter,  ana  aft- 
er stating  his  willingness  to  offer  such  sugges- 
tions as  occuredtohim  "  in  regard  to  the  trans 
fer  of  the  first  installment  payable  by  the 
Frsndi  government."  proceeded  toronoroenda 
bill  u|x)n  the  French  government,  which  head- 
vised  the  Secretary  not  to  offer  in  the  market, 
as  It  wonM  daprMStbepfioe;  and  prapowd  that 
4M 


he  should  give  to  the  Bank  of  the  United  SuUt^ 
a  bill  for  the  whole  amount,  at  a  certain  rate 
mentioned  in  his  letter.  He  states  that  he  ad- 
vises this,  because  it  is  believed  to  \ye  "  the  beet 
operation  for  the  government ;"  that  the  hsnlj 
is  purclift-sing  from  individuals  on  better  terai!«; 
and  ttaat  the  offer  is  made  from  "  an  anxieir 
tu  make  the  transfer  on  such  terms  as  wouM 
merely  prevent  a  loss  to  tlic  bank;  and  con- 
cludes by  saving  that  in  making  the  offer  the 
bank  was  **  fnfftienoed  exclusively  by  the  te- 
lief  that  any  other  arrangement  wonM  he  tai 
advantageous  to  the  treasuiy." 

No  ftirther  eorrespoodenoe  appears  to  hsve 
taken  place  l>etween  the  parties  until  thr  2f»'h 
of  Januarv,  1883.  when  the  Secretary  seain 
wrote  to  the  president  of  the  hank,  statuiglhst 
the  department  wfts  then  ready  to  draw  on  tb* 
French  government  for  the  first  installmeDt; 
that  he  presumed  the  bank  was  still  disposed  lo 
purchase  on  the  terms  it  had  before  offered; 
and  that  as  the  Installment  would  be  due  b^ 
fore  the  bill  could  possibly  arrive  in  Frsace.  h 
would  Ite  made  payable  on  dcmainl.  ;ind  it  wa^ 
dcfvirable  that  credit  should  be  given  in  tht 
troLsurer  by  the  bank  on  receiving  the  bill. 

♦This  letter  was  answered  by  the  [*741) 
president  of  the  l>ank  on  the  dOth  uf  the  sarae 
month,  and  he  stated  in  his  reply  that  exdaage  ! 
had  fallen  since  the  former  oner,  and  nropo^ 
new  terms,  which  he  represents  as  roaue  bv  th? 
hank  "without  looking  to  any  profit  in  the 
operation,  but  merely  in  the  expectation  of  in 
curring  no  loss  upon  it;"  and  Uiat  if  iJiis  offer 
is  a<Tepted,  ihe  bank  woald.  upon  the  receipt 
of  the  bill,  pass  the  amount  to  the  credit  of 
the  treasTirer. 

On  the  Gth  of  Febniary.  the  Secretsiy  in- 
formed the  bank  that  the  last  mentioned  pmpo- 
sition  was  accepted,  and  that  the  bill  would  be 
forwarded  the  next  day.  It  was  accordingly 
so  transmitte<l.  and  the' letter  of  Mr.  Mcljinf. 
which  accompanied  the  bill,  stated  that  he  sent 
with  it  a  communication  from  the  Sernian 
of  State  to  the  French  government,  advianj 
of  the  drawing  of  the  bill,  in  onler  that  the 
said  communication  might  accompany  the  Inl!; 
and  on  the  9tb  of  the  same  month' he  again 
wrote  to  Mr.  Biddle.  sending  him  *•  dupHcitts 
and  triplicates  of  the  act  of  the  President  ar  ' 
a  letter  of  advice  to  the  American  Cham 
d'Affsires  at  Paris,  intended  to  accompany  the 
bills  drawn  by  the  (le[)artnient  on  the  FivoA 
government."  The  bill  forwarded  was  in  tbr 
following  words: 

•'Treasury  Depabtmekt  ok  ttth  Umted) 
St.xte.'*.  Washtnoton.  Feb.  7.  1833.  \ 
"Sir:  1  have  the  honor  to  request  that  at 
the  sight  of  this  my  first  bill  of  exchange  (the 
second  and  third  of  the  .'jame  tenor  and  dale 
unpaid)  you  will  lx»  pleased  to  |>ay  to  the  order 
of  Samuel  Jaudon,  casliier  of  the  Bank  of  tin- 
United  States,  the  sum  of  four  millions  eight 
hundred  and  flfty-si.x  thousand  six  hundreii 
and  sixty-six  francs  and  sixty  six  cenlinK*. 
which  includes  the  sumof  $3.9i6.6G6  06.  being 
the  amount  of  the  first  installment  to  he  pMd 
to  the  United  Slates  under  the  conventii^n  vov. 
eluded  between  the  United  States  and  Fraaor 
on  the  4th  of  July.  1831  (after  deducting  tte 
amotmt  of  the  fir>t  in^t.illment  to  Ix*  rrser^-eil 
to  France  under  the  said  oonventioo).  awl  Ihs 
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thotiaud  francs.  bein;r  one  year's  interest  alt 

fur  p'.  r  ct-nt.  on  all  the  insialfmcnls  payable^' 
U)«  United  States,  from  the  day  of  the  exchanj^ 
of  the  ratHlauimi  to  theSd  of  February.  1888." 

TliU  bill  wa<*  sijinctl  by  Mr.  MoLane  a.s  S<  (  re 
t«ry  of  the  Treasury,  and  directed  to  "Mr. 
HnmanD.  minister  and  Secretary  of  State  for 
'he  D«'partmcnt  of  Finance. Pari--."  Ujxm  the 
iMck  was  indorsed  u  particular  account,  cer- 
tified br  the  register  of  tiie  treasury,  showing 
T5©*J*thttt  the  amount  rlairiKMl  to  be  due  to 
die  United  Stales  under  the  treaty  was  the 
lame  with  tlmt  for  which  the  liill  was  drawn. 

The  paper  whifli  arrrnnpanied  the  bill,  and 
wbicb  is  de8cnl>eU  in  Mr.  McLane's  letter  of 
the  7lh  as  **  a  communication  from  the  Secre- 
tary of  State  to  the  French  government,"  and 
in  hi;*  letter  of  the  9lh  as  "  the  act  of  the  Fresi- 
'I'  Ht.*  was  an  instrument  under  the  ^eal  of  the 
lulled  States,  siirned  by  the  President  and 
cDUQteniigned  by  the  Secretary  of  Stale.  l)caring 
the  aune  date  with  the  bill,  and  which,  after 
wciung  the  article  of  the  convention,  herein 
hefone  mentioned,  and  that  the  tirst  insialhnent 
became  due  on  the  2d  of  that  muntli — and  re 
dling  also  the  art  of  CongreHS  l)y  which  the 
Secretary  of  the  Tre^isury  was  directed  to  cause 
it  to  be* transferred  to  the  United  States,  and 
ifcal  in  virtue  of  the  power  ve^ited  in  liitn.  he 
h*d  drawn  the  bill  alx)ve  nientiontni  for  the 
tm  iastallinent  under  the  convention,  pro- 
cenled  to  declare  that  the  President  of  the 
United  States  ratified  and  confirmed  the  draw- 
ing of  the  said  bill,  and  authorized  "the  said 
bsmiiel  Jaudon  or  his  assignee  of  the  .said  bill 
to  receive  the  amount  thereof,  and  ou  the  re- 
<dpt  of  the  sum  therein  mentioned  to  give  full 
rpceipt  and  acquittance  to  the  government  of 
France  for  the  aaid  fintt  instalTroeni,  and  ihe 
itteresl  due  on  all  the  installments,  payable  on 
liie  Mud  second  day  of  February,  by  virtue  of 
tfie  said  convention." 

The  letter  of  advice  to  the  American  Charge 
'i'Albixes  at  Paris,  transmitted  with  the  bill. 
»a»  one  from  Mr.  Livingston  to  Mr.  Niles, 
'In I  charge  at  Paris,  informing  him  of  what 
iud  been  done  in  this  bu8inc8.s,  and  diruciiug 
knato  *'  tftlEa  an  early  opportunity  therefore  to 
spprise  tfM  French  government  of  this  arrange 
Beau*' 

On  the  11th  of  February.  Mr.  Biddle  ac- 

si>  rltTluiMl  'he  receipt  of  the  bill,  and  informe<l 
tk;  becretary  timt  he  liad  pastied  the  amount 
*4  It  to  the  credit  of  the  treasury.  And  after 
•  Tj^!-iiriiii;j  the  rea.'if)ns  for  receding  from  the 
tutt  oiler  made  by  the  banlv,  he  says,  "the 
paichaee  of  the  Ull  ia  not  in  the  least  desirable 
»'>ihe  Imnk,  nor  would  the  rate  now  mIIowkI 
lave  been  given  to  any  other  drawer  Uian  the 


Tbb  bill,  it  appears,  wn-iafferwnrds  indorsed 
t  ube  liarings  by  the  bank.and  by  them  to  Holhs- 
ehiid,  and  was  prasented  to  the  French  minister 
f^f  li nance  forpavment.  But  no  appropriation 
hbviiubeen  made  by  the  French  Chambers, 
Mr.  Hbbmid  was  unable  to  pay  it.  It  was 
therefore  protested. and  was  pr.id  by  Ilottinguer 
A-  Co..  for  the  honor  of  the  bank— and  the 
t  ank  gave  utite  of  the  protest  to  the  Secretary 
'  the  Treasur}'.  and  demanded  not  only  the 
7o  l*j  costs  and  ex|)ensc's  *sustHinetl.  and  re- 
nu:haBge.  but  alio  fifteen  per  cent:  damaKeson 
tb«  principal  aanOBt  of  the  bill. 


Upon  the  receipt  of  this  notice,  the  money 
which  had  been  transferred  to  the  government 
on  the  books  of  the  bank  in  payincot  of  the 
bill,  was  immediately  re-transferred  to  the  bank 
— it  not  liaviug  be<m  used  by  ihe  government, 
nor  even  brought  into  the  treasury.  And  the 
eovemment  offered  to  indemnity  the  bank 
for  all  costs,  expenses  and  damages  it  had 
actually  sustained,  by  the  nonpayment  of 
the  bill;  but  refused  to  pay  the  fifteen  per 
cent,  damans,  upon  the  ground  that  the  bMlk 
Wii8  not  entitled  to  them. 

These  damaees  are  claimed  under  an  Act  of 
Assembly  of  Maryland  passed  in  178o,  which 

erovides'  "  That  upon  all  bills  of  exchange 
ereafter  drawn  in  thfe  State,  on  any  person, 
corporation,  company,  or  society,  in  any  foreign 
country,  and  regularly  protested,  the  owner  or 
holder  of  auch  bill,  or  the  person  or  persons, 
company,  society,  or  corporation  untitled  to  the 
siime,  shall  have  a  right  to  i"eccive  and  recover 
so  much  current  money  as  will  purchase  a  good 
bill  f>f  exchange  of  the  same  time  of  payment, 
and  upon  the  same  place,  at  the  current  ex- 
change of  auch  bills,  and  also  fifteen  per  cent 
damages  upon  the  value  of  the  principal  sura 
meutioucd  in  such  bill,  aud  costs  of  i>rotest, 
together  with  legal  interest  upon  the  value  of 
the  principal  sum  mentioned  in  such  J)ill  from 
the  lime  of  the  protest  until  the  principal  and 
damages  are  paid  and  satisfied:"  and  then  comoa 
a  provision  that  if  any  indorser  shall  i)ay  the 
holder  the  principal,  damages,  and  interest 
al)ove  mentioned,  he  shall  be  entitled  to  recover 
the  sum  paid  by  him,  with  interest,  from  tlie 
drawer. 

This  act  of  assembly  was  in  force  at  the  time 
Congress  assumed  Jurisdiction  over  the  District 
of  Columbia,  and  was  of  course  embraced  by 
the  act  of  Congress,  which  declared  the  laws 
of  Maryland  in  force  In  that  part  of  the  district 
which  had  been  ceded  to  the  United  States  by 
Maryland. 

The  fifteen  per  cent,  damages  Is  the  only 
p)int  in  oontroveray.  and  if  the  bank  succeeds 
in  establishing  its  demand,  it  will  make  a  <  Icur 
profit  of  about  $150,000,  witliout  having  run 
any  risk  or  suflbred  any  inconvenience,  and 
without  having  rendered  any  service  to  the 
public;  and  the  treasury  of  t£ie  United  States 
will  be  subjected  to  this  neavy  loss  without  any 
fault  ontiiepart  of  its  offlcers.  unless  it  be  re- 
garded as  A  fault  to  have  consulted  the  bank 
and  relied  upon  its  counsel. 

•It  is  indeed  imjwssible  to  read  the  [*762 
statement  of  the  case  without  being  strongly 
impressed  with  the  utter  want  of  anythfnff 
like  equity  or  justice  on  the  part  of  the  bank 
in  making  this  demand.  The  Secretary  of  the 
Treasury,  it  appears,  being  chaiged  by  law  with 
itansterring  this  money  lo  the  United  States, 
aud  regarding  the  bank  as  the  great  fiscal 
agent  of  tlie  government,  which,  from  its  ex- 
tensive monetary  tran-saciions  was  best  able  to 
judge  iu  what  m(xle  the  transfer  could  most 
advantageously  be  made,  very  naturally  con- 
.suited  with  its  olilcers  iK'fon*  he  t(V>k  any  step 
iu  the  business;  and  it  is  evident  by  his  letter 
that  he  addressed  himself  to  the  president  of 
the  bank  not  merely  as  to  a  person  with  whom 
he  proposed  to  bargain  for  the  Side  of  a  bill  of 
exchange,  but  as  one  who  stood  in  such  a  re1a> 
tion  to  the  public  tliat  the  Secretary  supposed 
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be  had  a  right  to  ask  his  counsel  upon  this 
subject,  and  might  aafelj  act  upon  It  when 

given. 

The  answer  of  the  president  of  the  bank 

represented  the  officers  of  that  instituMftn  !t« 
receiving  the  application  of  thcSecrettu  y  m  a 
correKpondingiipirit;  and  as  advising;  and  acting 
in  Tlir  buKinrss  altot^cthpr  from  publir  nvd  pat- 
riotic motives,  without  any  view  wlntit  ver  to 
their  own  profit.  The  Secretary  is  advised 
th«t  tlic  simplest  form  would  be  the  snk-  of  a 
bill  on  rari^,  but  rciisons  arc  slated  (no  tloubt 
good  ones)  why  this  operation  should  not  Iw 
atteniplL'd,  and  why  it  wonM  be  advisable  to 
deliver  a  bill  to  the  bank  at  a  rate  which  he 
mentions:  and  the  8<;cretary  is  ossured,  that  in 
making  its  proposal  the  bank  is  not  governed 
by  tlie  market  price  for  which  bills  on  Paris 
ife  then  selling,  and  that  in  its  offer  it  is  not 
governed  by  an  v  seilish  considerations,  but  '*  is 
influenced  exclusively  by  the  lielicf  that  any 
other  arrangement  would  be  less  advuntajjeous 
to  the  treasury."  Il  was  upon  the  iaith  of 
these  statements  that  the  offer  of  the  hank  was 
accepted,  and  it  obtained  possession  of  tli  ' 
for  the  whole  amount  of  the  iostallmcnt  upon 
ita  own  terma,  wftbout  any  rompetition  in  the 
market  with  others.  It  nr  il<  no  commentary 
upon  the  letter  to  show  how  little  the  present 
demand  corresponds  with  tho  aaaunuioea  con* 
tained  in  it.  or  wiili  the  motives  upon  wblch 
the  baukprofessed  to  be  acting. 

But  this  letter  proves  atitl  more.  It  shows 
(hat  the  parties  were  not  dealing  with  one 
another  for  the  sale  and  purchase  of  a  bill  of 
exchange,  in  the  oommcrdal  and  lega!  sense  of 
those  terms,  where  the  riirhts  and  responsibili- 
ties of  the  drawer  and  drawt%.  aud  of  ail  the 
parties  to  the  instrument,  depend  upon  the  bill 
753*1  itself,  and  are  determined  }  tli"  law 
merchant  and  the  usages  of  trade;  but  that  the 
proi>osition  made  by  the  bank  and  accepted  by 
llu- Secretfiiy  was  an  offer  to  act  as  the  agent 
of  the  L'niied  States  in  transferring  this  fund, 
upon  the  terms  and  for  the  considerations 
therein  mentioned — and  that  the  bill,  tneether 
with  the  other  iuslrumenlsexeeuttdat  thcmme 
time,  were  delivered  to  the  t  ank  in  order  to 
enable  il  to  perform  this  service,  if  such  was 
the  contract  lielwecn  the  parties,  there  is  no 
color  for  the  claim  now  made;  and  that  audi 
was  its  real  character,  and  that  it  was  so  re 

garded  at  the  time,  is  evident  when  we  take 
Ito  consideration  in  connection  with  this  cor 
rcsjx>ndencc  the  object  %vhich  both  parties  in- 
tended to  accomplish,  and  the  other  instru- 
ments executed  and  delivered  with  the  bill,and 
making,  therefore,  a  part  of  the  contmct. 

It  must  be  borne  in  mind  that  both  parties 
had  the  same  knowledge  of  the  situation  of  this 
fund  and  of  the  circumstances  connected  with 
il,  and  both  had  the  same  object  in  view — that 
is.  to  iransf*  r  il  to  the  United  States.  u|>on 
terms  most  advantageous  to  tbe  treasiuy.  And 
it  is  evident  from  the  papers  executed  and  de- 
livered at  the  lime,  that  neither  party  suppoM d 
tliat  a  bill  of  exchange  would  enable  the  bank 
to  accomplish  the  object  contemphited.  The 
form  of  a  l)ill  was  indeed  given  lo  one  of  the  in- 
strumenti>,aad  it  is  spoken  of  in  the  correspond 
ence  referred  to  as  tbe  sale  of  a  bill  of  ex- 
change, and  very  naturally  so  .<.poken  of  fi  -  in 
tbe  shape  given  to  the  contract,  and  the  manner 


in  which  the  compensation  to  the  bank 
longed.  But  the  question  is.  wm  the  cooirtct 
upon  which  this  instnmient  was  delivered  in 
substance  and  in  truth  a  sale  and  poidiaae  of  a 

bill  of  exelmnije,  arcording  to  the  aTOirep  of 
trade,  and  the  legal  menniug  of  the  terms"  Or 
was  It  given  to  the  bank  merely  tocBablf  ir 
more  conveniently,  to  execute  an  igencj it  hat) 
undertaken? 

Now.  it  is  manifest  that  tliis  bill  would  not 
prive  the  indor***-**  or  holder  the  riirht  to  demand 
this  money  of  llie  drawee;  aud  so  the  parties  to 
it  understood  tho  matter;  and  the  back  tberv- 
fore  took  the  power  of  attorney  to  Mr.  Jaudoo, 
without  which  it  would  have  been  unable  to 
transfer  this  fund,  even  if  the  money  bad  be^  n 
in  the  bands  of  the  French  minister  offioanoB. 
ready  to  be  paid. 

Undoubtedly  so  far  as  our  govemmenf  whs 
concerned  a  bill  of  exchange  would  of  iiidf 
have  been  all-sufflcient.  The  act  of  ConprMsi 
aulhoriy.ed  the  Secretary  to  adopt  any  mL»<i.'  he- 
thought  proper,  to  transfer  this  money  to  the 
United  States:  and  the  President  and  odwr 
ntlicers  of  the  "rovernnn  iil  were  bound  to  ei>- 
opcrate  with  thie  Secretary. 


  .   *andtoaft- 

nst  bim  «•  fw  as  ttidr  awlwimce  o^gbt  \m 
necessary  to  carry  into  effect  any  mode  be  migbH 

adopt. 

But  the  act  of  Coogresa  could  create  BO  ohB" 

gation  on  the  French  government,  nor  imp<r!e 
upon  it  the  duty  of  making  the  paym^iiaaB/i 
other  mode  but  the  one  prescribed  by  the  cnn-' 
ventlon.  and  sanctioned  !iv  tli-  ti.ies  of  na 
lions  in  their  inlcrcoui>e  with  one  another. 
France  liad  not  agreed  tojmvabillofexciianfe 
drawn  by  the  Secretary  of  the  Treasury  r.\K^a 
the  French  minister  of  finance:  nor  was  ^hel 
bound  lo  take  tipon  henelf  the  risk  of  deciding 
whether  the  signature  to  a  bill  presented  by  b. 

Erivate  individual  a^  indorsee  was  the  propci; 
andwriting  of  the  Secretary  of  tbe  TnMttiT;| 
nor  whether  the  indorsements  upon  it  were 
genuine  or  not.  By  the  cousentiou  tiht.enn^'it 
to  pay  this  money  "  into  the  bauds  of  sucli  jx  r 
son  or  p<'!vons  as  should  be  authorized  by  the 
KoveinmcuL  of  the  United  Stales  to  receive  iL 
And  the  only  authority  which  slie  was  bnundi 
to  recognize,  was  one  fmm  the  Eveoulive  IV 
partment  of  the  Kovernnu  ni,  whidi  in  its  f«  r 
eign  intercourse  is  regarded  as  representing!!*' 
nation.  France  did  not  stipulate,  that  in  cwrr* 
ing  this  convention  into  exec  ution  the 
lislied  usages  of  nations  should  be  put  asidcJ 
and  lier  Department  of  Finance  treateiiasanwt^l 
can  tile  bouse,  ami  subjected  to  the  usages  of 
trade  and  the  custom  of  merchants,  instead  »f 
the  laws  and  usages  of  nations.  She  bound 
herself  lo  jmy  this  money  to  any  one  who  pro- 
duced an  authority  from  that  department  of  [Ur 
government  of  the  United  blale^  with  which 
she  had  lu  iroiiaied.  with  wbletr  she  batl! 
made  her  i(>ntract.  and  which,  in  Us  forficn 
intercourse,  always  undor^npd  to  rei»esesi| 
the  nation,  provided  the  au^Mnfty  thus  gimtl 
was  made  known  and  autbentieatel  n  *nl- 
ing  lo  the  establiaiuid  uaa^  of  dip]ocaaiic^| 
terc^mrse  to  ttuit  depsoimtnt  of  the  Fnfl^ 
government  which  is  charged  wilh  itsfoR|sS 
relat  ions.  This  is  the  mot  and  sulMantia]  aeati- 
ing  of  tbiiconventloiii-  -C^e  did  ooi  agree  t» 
accept  a  bill  of  i m  . 

Wlwtever  dulici^  Uufnjore.  iln  Ail  <^  Cob- 
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grwimpowd  upon  the  officers  of  this  govern- 
mmlm  whatever  authority  it  confcrrra  apon 
the  Secretary  of  the  Treasury,  it  did  not  and 
wuM  not  alter  the  obligatious  of  France.  So 
br  M  ihe  was  concerned,  the  bill  of  the  Secre- 
tary of  the  Treasury  in  favor  of  the  cashier  of 
i3»e  Iknk  of  the  United  States,  pivehim  noau- 
tlxodty  to  demand  the  money,  and  created  no 
'ibiijfation  on  France  to  pay  it.  Stan(lin;r  by 
ii*lf.  it  would  have  been  useless  and  iuefftct- 
aal;  and  in  this  light  it  was  evidently  regarded 
hv  il!  the  parties  to  the  contract — by  the  Presi- 
75r»*]  doiii  of  the  *L*uited  States, 'bv  the  Sec- 
nurrof  State,  by  the  Secretary  of  the  Treas- 
sn-  and  by  the  officers  of  the  bank.  The  other 
uKruroeDts  executed  and  delivere<l  at  the  same 
■ime  show  that  such  were  the  impressions  under 
»hjch  they  were  acting.  The  power  of  at- 
fDmeyin  favor  of  Mr.  .Taudon.  certified  under 
fbcM-al  of  the  Unitetl  States,  was  tlie  real  au- 
thohtj  relied  on  by  all  of  the  parties  to  enable 
Ae  buk  to  receive  the  money;  and  the  only 
effect  of  the  bill  wjis  to  make  this  power  nesi;o 
tkble  and  traD«ferab)e,ai}d  therefore  I  presume 
■meoiiveDient  to  the  bttok.  It  was  conven- 
ittttlaoto  the  United  States, l)ecauw'  it  enabled 
4k  Secretary  to  ascertain  at  ouce  the  sum  that 
iktMniry  would  realize  fnym  thiafiiatalliiient. 
Afil  evvn  tliis  power  (  f  attorney,  carefully  as 
lli»dn«n  and  attested,  was  not  deemed  suf- 
IciBBt  under  the  ireaty.  without  adding  to  It 
annriginal  letter  from  the  Department  of  State 

\he  American  charge,  which  was  to  accom- 
pqrboth  the  bill  and  the  power  of  attorney,  in 
wdw  that  he  miirbt,  by  an  official  comniunica- 
ttoQ  to  the  proper  department  of  the  French 
fmrnoHnl,  anure  them  of  the  authenticity  of 
Ike  power  and  the  bill. 

Now,  itieems  to  me  to  be- confounding  things 
vhidi  are  eaeotiall^  unlike,  to  apply  to  such  a 
tauwaclion  between  nations  the  c' >nunt  rcial 
n**gw  in  relation  to  bills  of  e.xchaiiij;r,  merely 
keoiusc  one  of  the  inHtruments  executed  be- 
tvttD  the  partei  la  in  that  fcHrm  and  called  by 

littt  DSIDe. 

The  iMttnoient  of  writing  acknowledged  in 

commerce  m  a  hill  of  exchange,  and  to  which 
ibe  law  merchant  applies,  is  one  which,  of  il- 
«if,  without  any  other  aid,  gives  the  payee  or 
ki*  indonsee  the  right  to  demand  and  receive  the 
■Bf'uni  speciHcd  in  it ;  and  ilie  payee  and  in- 
^^^^rwe  hi  preMimed  to  buy  it  upon  the  faith  that 
H»  drawee,  uptm  thcautlioriiy  of  the  bi'l  itself. 
•iJl  psy  the  money.  But  if  the  bank  in  this 
'i'*'  snapposed  that  it  was  entering  into  such  a 
waUact  with  the  government,  and  purchasing 
■Mftahiil,  whv  did  it  take  the  power  of  at- 
^orncy  to  Mr.  .Taudon,  bearing  the  sjime  date 
yih  the  bill?  Why  take  the  letter  from  the 
fcoWary  of  State  to  the  American  chargt  ?  It 
W  no  .H  (  it-ii»n  whatever  for  these  papers,  if  it 
^eui  merely  to  buy  a  bill.  It  had  nothing  to 
<»«ifcthem,  and  no  business  with  them;  and 
soceptancc  of  these  instrument.s,  delivered 
*^thahUl.  to  bear  it  oompaojr  in  all  its  trans- 
hip flidto  he  pimtted  with  ft  to  the  French 
^'TTnmcni.  is  iitJerly  inconsistent  with  the 
(Ktunfion  now  set  up  of  beiiUE  nothing  more 
i^n  the  TuiwfcMui  of  a  MIL  But  they  are  In 

7'>fl»]  perfect  accord  with  the  letter  of  "Mr. 
q^^injirt^^he  jgj^era  the  agency  of  the 
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conform  in  every  respect  to  the  view  I  have 
taken,  and  prove  that  it  was  regarded  in  the 
same  light  not  only  by  the  parties  originally 
concerned,  but  by  those  al^o  who  afterwanfs 
became  interested  la  it.  For,  before  the  bill 
was  presented  for  payment  to  Mr.  Ilumann. 
the  letter  of  the  Secretary  of  State  to  the  Ameri- 
can cliarg^.  hcreinbefwe  mentioned,  was  de- 
livered by  tlje  awiignee  and  holder  of  the  bill  to 
Mr.  Niles,  the  charge  of  the  United  States  at 
Paris,  who,  pursuant  to  the  instructions  therein 
contained,  on  the  21  >t  of  March.  \iiS'S,  ad- 
dre&sed  a  letter  to  tije  Due  de  Hroglie.  the 
French  minister  of  toreign  alliairs,  apprising 
him  of  the  contents  of  the  dispatch  from  the 
State  Department,  and  informing  him  that  the 
bill  wojild  probably  be  presented  in  a  day  or 
j  two  at  the  Department  of  Finance,  and  assur* 
I  ing  him  that  the  assiffnee  had  full  power  fr>>m 
the  President  of  the  UnittHi  States  to  give  tlio 
i  necessary  receipt  and  acquittance  to  the  Fa'UcU 
!  government,  according  to  the  treaty. 

Now.  if  this  hfid  Ixjcn  the  purchase  of  the 
;  mercantile  instrument  recognised  as  a  bill  of 
I  exchange,  and  to  be  treated  as  sndi  by  the 
holder,  he  would  have  l)elieved.  and  would 
have  had  a  right  to  believe,  that  the  bill  itstdf 
authorized  him  to  receive  the  money  and  give 
an  ncquittnnce.  And  if  as  a  matter  of  courtesy 
I  (the  hill  being  payable  at  sisht),  he  chose  to 
I  give  notice  of  the  Ume  when  It  would  be  pre- 
sented for  payment, thul  not  ire  woidd  naturally 
j  and  properly  have  been  given  to  the  drawee. 
I  But  here  the  notice  was  not  given  by  the  holder 
;  to  the  person  from  \v!iom  be  was  to  ask  pay- 
j  ment.  nor  to  any  officer  of  the  French  coverii- 
I  ment,  but  he  delivers  the  letter  from  the  De- 
pjiriment  of  State  to  the  .Vmerican  cbarg^.  in 
order  that  he  may.  by  an  official  communica- 
tion tnm  the  government  of  the  United  States, 
apprise  the  French  government  of  the  assignee's 
right  to  receive  the  money  and  give  the  acqtiit- 
tance;  and  this  notice  was  not  given,  and  could 
not  with  propriety  have  been  iriven.  by  Mr. 
Niles  to  Mr.  Ilumann,  the  drawee,  but  was 
ntvessarily  and  properly  given  to  the  minisicT 
for  foreign  alTairs.    In  oilier  words,  this  letter 
from  the  State  Department  was  placed  in  I  he 
liands  of  Uie  diargi^  in  order  that  he  might  de 
mand  tlx-  money,  in  Ixdmlf  of  the  holder  of  the 
bill. from  ilje  French  minister  of  foreign  affairs, 
and  through  him  obtain  an  authority  to  the 
drawee  to  pav  it.    For  this  is  the  real  meaning 
antl  o'.)ject  of  those  couinuinications. 

*Here.  then,  is  a  paper  in  the  form  ["757 
of  a  bill  of  exchange;  whi<  h  the  parties  to  it 
know  gives  no  right  to  denumd  the  mono)' 
mentioned  in  It.  because  that  money  is  <lue 
from  one  nation  to  another,  and  the  mode  of 
payment  is  particularly  specified  in  a  treaty; 
anil  tluit  mcale  is  not  by  a  bill  of  exchange 
drawn  by  the  Secretary  of  the  Treasury  upon 
the  French  minister  of  finance.  The  payment 
is  to  l)e  made  to  an  agent  appointed  by  the 
government  of  the  United  States.  N<i  fw  rson 
wotild  be  recognized  as  such  imlesshis  appoint- 
ment was  authenticated  by  the  President  of  the 
United  States*  nor  unless  tlmt  appointroeui  was 
regularly  notified  to  the  Frencn  minister  of 
foreign  aff,iir>.  Then,  and  not  before,  it  was 
:  the  cluty  of  the  French  government  lo  order 
I  the  pav  ment  to  be  made;  and  then,  and  not  bo- 
I  fore,  the  holder  of  the  Ull,  aoeording  to  the 
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treaty,  was  entitled  to  demand  and  receive  the 
money.  This  waa  all  known  and  agreed  to, 
and  firtrd  upon  hy  the  parties  oriu^iniilly  or 
8ul>!C'<jiu;ntiy  intereMed  in  llie  contract,  and  in- 
dee<l  appeiired  on  the  face  of  the  papers.  Now, 
it  socms  to  me  impo5Esihle  to  treat  such  a  trans- 
ar  lion  !i«  Hn  ordinary  mercantile  operation,  and 
to  Mp[)ly  to  it  the  rules  and  principles  of  the 
law  incrchunt.  It  i.s  impossible,  with  any  nhow 
of  i^'aaon.  to  tn  ai  the  Secretary  of  the  Treasury 
of  the  United  Stutea  and  the  French  minister 
of  finance  as  if  tIu  v  were  mere  trading  houses, 
which  might  lawluiiy  deal  with  one  another, 
and  draw  bills  upon  each  other  whenever  they 
plcHwd.  Tlu-  American  Secretarv  acted  under 
a  sptciiii  kiw  of  (\>ugrei>s  in  this  mslauce,  and 
in  ext  ent  ion  of  a  treaty,  and  we  might  as  well 
apply  the  rules  of  the  law  merchant  and  the 
doctrine  of  private  partnerships  to  a  treaty  of 
alliance  between  nations,  as  aiibjectthia  Inna- 
action  to  the  usages  of  trade. 

It  is,  moreover,  worthy  of  remark,  that  the 
Due  de  Broglie.  in  his  answer  to  tlu-  nott'  of 
Mr.  Nilt»,  complains  of  the  course  adopted  by 
the  American  government,  guarded  as  it  was, 
and  SHVS  that  in  his  opinion  ihcy  Imd  ^^oue  ont 
of  the  natural  course,  which  the  treaty  itnelf 
pointed  out,  and  which  was  supported  by  so 
many  precedents.  (Vide  2d  vol.  Exec.  Doc., 
*M  sess.  2M  (Jong..  Doc  40.  page  22.  28.)  I  do 
not,  however,  mean  to  admit  tm  Justioe  of  this 
remark,  because  in  the  power  given  bv  the 
President,  and  the  official  notification  of  it.  ac* 
cording  to  the  usual  forms  of  diplomatic  Inter 
course,  the  stipulation  in  the  treaty  was  com- 
plied with,  and  tlie  only  office  of  tlie  bill  of 
which  he  complained  was  to  designate  the  per- 
son nxithnri/.od  to  act  iindfr  the  power  exe<-nti(i 
by  the  I^r(;:Mident  and  t^rtitied  under  the  seal  of 
the  United  Slates. 

758*1  *Xobody  will  imafrine  for  a  mo- 
ment, that  if  the  United  States  are  compelled 
to  pay  ilicse  damages,  the  French  government 
can  be  called  on  to  re  imburse  them.  For.  if 
the  United  Slates  superadded  any  other  instrn 
ment  to  ilie  one  pointed  out  by  the  treaty,  or 
adopted  a  different  mode  of  rommimication 
from  the  one  which  the  treaty  authorized,  and 
thereby  subjected  themselves'  to  tlie  payment  of 
damsges,  they  have  no  right  to  throw  tlie  loss 
thus  sustained  upon  France.  And,  certainly, 
France  did  not  aixree  liy  the  treaty  that  a  bill 
might  be  drawn  for  this  in'^tallment  ujion  their 
minister  of  finance,  nor  that  our  Secretary  of 
the  Treasury  might  hold  any  communication 
with  him  on  the  subject.  The  refusal,  there 
fore,  of  Mr.  Uumaun  to  accept  or  pay  llie  bill 
was  not  a  breach  of  the  treaty  stIpulaUos;  and, 
consefjuently,  our  government  can  liave  no 
claim  to  compensation  on  that  account.  The 
breach  consisted  in  not  paying  the  money  to 
the  agent  duly  appointed  by  the  government  of 
the  United  States,  whose  appointment  was  suf- 
flciintly  authenticated  to  the  proper  department 
of  the  French  government,  according  to  the 
usages  of  diplomatic  Intercourse — that  is  to 
S!iy.  tr)  tile  minister  of  foreign  alfairs.  And 
the  omission  to  pay  when  this  bad  been  done, 
undoubtedly  enlttled  the  United  States  to  de- 
mand tlu-  int«Test  jiroviiled  for  by  the  treaty 
until  the  money  was  paid  But  there  Is  no 
clause  in  the  treaty  subjecting  the  Frrach  gov- 
ernment to  flftocn  per  cent,  damages,  if  the 
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money  was  not  paid  on  demand.  Yet  the: 
romiey  was  due:  and.  unquestionably,  if  this 
case  i?  to  be  treated  as  a  1)1 11  transaction  in  the 
usual  course  of  busiuess,  the  drawt^  would  be 
responsible  to  the  drawer  for  all  the  damages 
he  might  sustain  Iiy  the  protest  of  tbe  bill.  Is 
the  transaction  to  im  regaided  as  the  sale  and 
purchase  of  a  bill  of  exchange,  in  Older  to 
charge  the  United  States  with  ^e  payment  of 
these  hirge  damazes  to  the  bank,  but  for  oo 
other  purpose?  I  cannot  assent  to  the  justioe 
of  such  a  decision,  nor  U>  the  pfiaoipks  on 
which  it  is  founded. 

In  discussing  this  question,  I  have  so  far 
taken  into  consideration  the  letters  of  the 
parties,  and  the  other  iiiatruments  of  writini; 
executed  and  delivered  at  the  same  time  with 
the  bill,  in  order  to  determine  the  true  charac 
ter  of  the  contract.  Unquestionably,  upon 
well  settled  legal  principles,  this  is  the  only 
mode  in  which  the  intention  of  the  parties  can 
be  ascertained,  and  their  respective  rights  and 
liabilities!  de<ide<l.  liut  if  we  are  to  throw 
aside  everything  but  the  bill,  and  regard  that 
as  the  only  evidence  before  us.  still  it  will  fas 
found  that  the  act  of  assembly  of  Maryland 
does  not  apply  to  the  *ca$e.  And  if  [*75i^ 
it  does  not.  then  It  is  very  clear  tlut  the  dam- 
ages cljiimfd  cannot  be  recovered. 

It  cannot  be  necessaiy  to  cite  autlioritaes,  to 
prove  that  by  the  general  law  merdiant  the 
holder  if  a  protested  bill  of  exchange  is  enf  it  I'  d 
to  notiiing  more  than  costs,  expenses,  and  re- 
ezdiange.  In  other  words,  ho  lias  a  riglit  to 

be  indi-nmi^ii'd  fnnii  liws;  bot  b^OOd  tElS  hs 
has  no  claim  to  dauia^^ 
In  many  places,  indeed,  damages  are  given 

by  estnbli-lied  hx-al  usage. or  bv  express  Ktatur.-. 
Hut  these  damages  noi  only  differ  in  amount 
in  different  places,  but  they  diffiar  also  in  tlw 
purpose  for  which  th«  y  nrp  given.  In  some 
instances  they  are  allowed  in  lieu  of  expcoaisB 
and  re-exchange,  and  in  tliat  case  thej  stand  in 
the  place  of  such  allowances,  and  are  regarded 
as  a  just  equivalent  for  them;  a  general  rule  or 
tixed  sum  Ming  adopted  as  a  matter  of  con- 
venience, to  save  the  dillicnlty  and  inconv»r;- 
ience  of  proving,  in  everv  case,  the  rea&onabie 
costs  and  expenses  actually  incurred*  and  the 
price  of  the  re-exchnnt'e  at  the  lime. 

But  in  other  places  damages  are  superadded 
to  these  aUowanoee.  and  are  given  to  toe  lioldar 
over  and  above  the  usual  indemnity.  In  such 
cases  the  damages  are  not  given  for  the  lo« 
supposed  to  have  l)een  aostained.  They  are 
injposcd  upon  the  drawer  as  a  penalty.  Anil 
the  right  to  recover  them  is  given  to  the  holder 
in  order  to  prevent  persons  from  selling  ex- 
change without  having  provided  funds  to  sn< 
swer  it. 

The  damage  given  by  tlie  Maryland  Act  of 
Assembly  are  of  the  fatter  description.  The 
law  gives  the  usual  comiiensation  allowed  by 
the  general  commercial  code — Uiat  is,  costs,  in 
terest,  and  re-exchange — there  exchange  lieinji 
roeasured  by  the  price  of  the  new  bill  in  llar> - 
land,  instead  of  the  country  in  which  it  is  pay- 
able. Itabo  gives  fifteen  per  cent,  damsgei 
over  and  above  these  allowances.  The  dMn* 
ages.  lhcref<»re.  ari  ,  in  effect,  a  {x-nalty 
posed  upon  the  drawer,  in  case  his  bill  is  pn>- 
tested.  And  the  qucstkm  arises,  whether  this 
provision  of  the  sintate  extends  to  the  Uniu  d 
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ind  embraces  ])ill8  drawn  on  behalf  of 
government,  by  an  officer  authorized  by 
to  draw  ihcm. 

'•uch  be  the  construction  of  this  law,  and  ' 
eoDstnied  to  embrace  bills  drawn  by  the  ! 
t.  it  is  the  flrst  instance  in  the  history  of 
tn  in  which  a  sovereignty  has  imposed  a 
upon  itself  in  order  to  compel  it  to  be  | 
in  its  dealings  with  individuals.    A  , 
Titv  is  alwavs  presumed  to  act  upon  I 
principles  of  iustice.  *and  if.  from  mis- 
oversight,  it  floes  injury  to  a  nation  or 
vidua! .  it  is  always  supposed  to  be  ready 
'ling  to  repair  it.    It  is  bound  to  com- 
the  party  injured,  and  lo  make  the  in- 
tv  a  full  and  ample  one.    But  it  is  bound 
inc  more.    And  it  ought  not  to  be  sup- 
to  have  made  a  provision  so  unusual  as 
DOW  contended  for,  unless  verj'  clear 
vere  used  to  indicate  that  intention, 
does  it  matter  whether  this  fifteen  per 
technically  to  be  regarded  as  a  penalty 
It  is,  at  all  events,  a  new  provision, 
i  upon  the  general  law  merchant.  It 
charge  imjMJsed  upon  the  drawf^r  of  a 
bill,  beyond  that  to  which  he  was  be- 
subjcct.    The  riuestion  still  recurs,  does 
tUtute  include  bills  drawn  by  the  State? 
land  it  is  well  settled  that*  the  king  is 
ced  by  the  provisions  of  an  act  of 
ent.  however  broad  and  general  the 
of  it  may  be,  unless  he  is  expressly 
,  01  the  language  of  the  ."tatute  and  the 
of  its  enacimenis  imply  that  it  was  in- 
to operate  on  the  ri|;hts  of  the  sovereign 
I  as  upon  those  of  mdividuals.    (5  Co. 
14  */  11  Co.  Itep..  70;  8  Mod..  8:  1  Str., 
The  same  doctrine  has  been  long  since 
established  in  Mar}'land.    {Murray  and 
r.  RuUcy,  adm'r,  3  Harr.  &  McHenry, 
V.  Cheit»*  ex'r.  1  Harr.  &  Johns., 
<iate  v.  The  Bank  of  Maryland.  6  Gill 
22<).)    Anci  if  the  State  of  Marj'land 
• '.111  not  have  been  liable  to  this  demand  un- 
^   Act  of  1785.  it  follows  that  the  United 
*rp  not  responsible.    For  the  adoption 
r>{  the  Maryland  law,  certainly  did 
iiug  more  than  place  the  general  govem- 
ni,  in  relation  to  this  contract,  upon  the 
lie  ground  that  the  State  would  have  occu- 
<i  w?forc  the  cession  of  the  district. 
Sow,  in  this  law  there  are  certainly  no  ex- 
pvcM  words  including  the  State;  nor  is  there 
«Ti'>in_'  in  its  languagt>  or  its  object  to  lead  to 
lk\         ision.    And  it  appears  to  me  that  no 
Me  wtiu  reads  the  act  can  for  a  moment  imag- 
toe  that  the  Stale  intende<I  to  impose  upon  itself  , 
tUi  fifteen  per  cent  damages,  in  case  one  of  J 
hi  foreign  bills,  from  some  unfon?seen  rtiuseor 
other,  loonld  happen  to  be  protcst^Ml     It  is  no 
iMwer  to  this  argument,  to  refer  to  cases  de- 
cided or  usages  adopted,  where  certain  tixed 
^smages  are  given  as  a  sulxstitute  for  the 
cksrgei  recognized  by  the  general  mercantile 
W».   Such  decisions  and  usages  rcHt  upon  dif- 
'"Trni  principle?^  frr)m  the  present  ca.««e,  and  the 
-•ona  upon  which  they  are  allowed  would 
uwkmbteflly  apply  to  eovcrninenl  bills  jis  well 
761*3     ^  those  of  individuaK    Neither  'is 
^ufBcieat  to  mj  that  the  government,  if  it 
'M  the  bolder  of  a  proteMcd  bill,  would  be 
^oddnl  to  these  damages  from  an  individual. 
Mid  that  it  is  therefore  just  that  it  should  pmy 
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them  in  return.  If  such  a  rule  be  a  sound  one, 
and  if  it  ought  to  be  followed  by  the  Legisla- 
ture, vet  it  would  not  authorize  the  court  to 
repeaf  a  statute,  and  make  a  regulation  difTer- 
ent  from  that  enacted  by  the  legitimate  author- 
ity. It  would  be  difficult,  however,  for  any- 
one to  maintain  (hat  there  is  any  foundation  in 
justice  or  fair  dealing  for  applying  such  a  rule 
against  the  Unite<l  States  in  tliis  mstance,  and 
in  favor  of  the  bank.  The  justice  of  the  case 
is  most  manifestly  on  the  same  side  with  the 
law. 

And,  indeed,  the  law  of  the  case  would  be 
the  same,  even  if  the  contract  had  Ijeen  noth- 
ine.  more  than  the  sale  of  this  bill,  and  the  lia- 
bilities of  the  United  Stales  were  to  be  deter- 
mined by  the  rules  which  govern  similar  con- 
tracts between  two  individuals. 

The  bill,  upon  the  face  of  it,  is  drawn  upon 
a  particular  fuud.  And  such  a  bill,  although 
usually  s{x>k('n  of  as  a  bill  of  exchange,  is  yet 
not  recognized  as  such  in  the  commercial  code. 
Nor  is  it  subject  to  the  rules  and  usages  which 
have  been  established  in  relation  to  bills  of  ex- 
change. It  cannot  be  declared  on  as  such,  nor 
is  the  drawer  answerable  to  the  indorsee  or 
holder  upon  protest  for  costs,  charges,  or  re- 
exchange;  nor  for  any  tixed  sum  in  lieu  of  them. 
The  Act  of  1785,  therefore,  does  not  apply 
lo  it;  for  that  statute  manifestly  intended  to 
embrace  thase  instruments  only  which  are  rec- 
ognized by  law  as  bills  of  exchange. 

The  general  rule  as  to  what  constitutes  a  bill 
of  exchange,  in  the  legal  sense  of  thesti  terms, 
is  given  in  Story  on  BhIs  of  Exchange,  sec.  46 ; 
where,  after  stating  that  bills  payable  out  of  a 
particular  fund  only,  or  upon  an  event  which 
is  contingent,  are  not  in  contemplatitm  of  law 
bills  of  exchange,  the  definition  of  that  instru- 
ment is  given  in  the  following  words: 

"  And  hence  the  general  rule  is,  that  a  bill  of 
exchange  always  implies  a  penwmal  crwlit  not 
limited  or  applicable  to  particular  circumstiinces 
and  events,  which  cannot  be  known  to  the 
holder  of  the  bill  in  the  general  course  of  its 
negotiation;  and  if  the  bill  wants,  upon  the 
face  of  it,  this  essential  quality  or  character, 
the  defect  is  fatal." 

The  cases  which  establish  and  illustrate  this 
principle,  and  show  what  bills  are  regarded  as 
drawn  upon  a  particular  fund,  are  all  referred 
to  in  the  section  above  mentioned,  and  in  the 
one  succeeding  *il,  and  may.  indoitl.  [*762 
be  fotmd  in  any  of  the  standard  works  on  bills 
and  notes.  It  would  be  useless  to  cite  here  the 
multitude  of  cases  on  the  subject.  A  single 
one  will  show  the  application  of  the  principle, 
as  settled  by  the  current  of  authoniies.  In 
Jenney  v.  iferh  (2  Ld.  Raym..  1861).  the  bill 
was  in  the  following  words:  "  Sir,  you  are  to 
pay  to  Mr.  Uerle  £1.945.  out  of  the  money  in 
your  hands  lx;Ionging  to  the  proprietors  of  the 
iDevonshire  mines,  being  part  of  ihe  consi<lera- 
tion  money  for  the  purchase  of  the  manor  of  West 
Buckland."  It  will  be  observed  that  the  lan- 
guage of  this  bill  assumes  that  the  money  was  in 
the  hands  of  (he  drawee;  that  the  fund  out  of 
which  it  was  payable  had  already  been  received 
by  the  party  upon  whom  the  bill  was  drawn. 
Vet  this  was  held  to  be  no  bill  of  exchange,  in 
the  legal  sense  of  the  wonls,  it  being  payable  out 
of  a  particular  fund.  So.  too,  an  order  from 
the  owner  of  a  ship  to  the  freighter,  to  |>ay 
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money  on  account  of  freight,  is  no  bill,  because 
the  quantum  due  on  the  freight  mav  be  open  to 
litigation.  (Chitty  on  Bills,  68;  2  Sir..  1211. 
Banbuiy  v.  Lunett,  so  held  by  Lee.  Chief  Juth 

And  so  tirmly  have  the  principleii  decided  in 
these  early  cases  been  since  adhered  to,  that  it  is 
now  greatly  doubted  win  tin  r  (In  cases  of  An- 
dr0%c»  V.  J^Van/tUn  (1  Str. ,  24).  and  JScam  v. 
Undennood  (1  Wils..  262).  which  seemed  in 
some  degree  to  relax  the  rule,  would  at  this 
day  be  held  to  be  law.  (See  Story  on  Bills, 
page  60,  note.) 

Now.  can  anyone  n  ul  the  bill  in  question, 
and  distinguish  it  in  principle  from  the  case  of 
Jmney  v.  HerUt  Or  bring  it  within  the  defini> 
tion  of  a  bill  of  exchange.  a«  given  in  Story  on 
Bills?  Upon  the  face  of  the  bill,  it  is  drawn 
by  the  American  Secretary  in  his  offlcial  and 
not  in  his  private  charactf  r  Tl  is  drawn  upon 
Mr.  Humann,  not  for  any  money  hu  was  ex- 
pected to  pay  to  the  American  Secretary  in  his 
priv'irr  rapacity,  but  uj>on  a  particular  fund 
which  was  due  from  the  French  nation,  and 
which  was  preMimed  to  be  in  hia  hands  as  the 
minister  of  firnr  re  Tt  is  upon  the  credit  to 
which  tlie  Secretary  suppowd  hiuiself  to  be 
<»fticially  entitled,  on  account  of  this  particular 
fund,  that  be  draws  the  l)ilJ.  This  is  carefully 
and  distinctly  set  out  iu  the  bill  itself.  It  duc6 
not  in  its  terms  imply  a  penional  or  official 
credit,  not  limited  or  applicable  to  particular 
circumstances.  On  the  contrary,  it  claims  the 
credit,  and  requests  the  payment,  on  aoooant 
of  the  particular  circumstance  that  the  money 
was  due  from  the  French  government,  aud  the 
funds  to  pay  it  presumed  to  be  in  the  hands  of 
the  minister  of  finance. 

Moreover,  the  Secretary  knew,  and  the  bank 
768*]  knew,  that  France  ^was  a  constitutional 
njonarchy,  tmdor  which  no  money  could  be 
raiseil,  or  applied  to  any  particular  purj,>o8e, 
without  the  sanction  of  the  legihlative  body. 
And  that  the  money  due  from  France  could 
not  be  paid  by  Mr.  Humann, unless  money  was 
placed  in  his  hands,  and  by  law  appropriated 
for  that  purpose:  the  payment  of  the  bill, there- 
fore, depended  upon  that  circumstanoi.  If  that 
event  had  not  happened — that  is  to  say.  if  the 
money  had  not  been  provided  by  the  li^sisla- 
ture.  and  the  payment  authorized  Ottt  m  tiie 
fund  thus  provided,  then,  uj  < n  tli*  face  of  tin 
bill,  it  was  evident  that  Mr.  Humann  would 
not  and  could  not  pay  It.   It  Is  true  that  the 

bill  juvsumes  that  the  money  whk  in  his  hands. 
But  that  was  the  caM,  also,'  in  Jenn^  v.  BerU, 
Indeed,  the  blU  then  expressly  stated  the  ftind 
to  l)e  in  the  hands  of  tlie  drawee;  yet  it  was 
held  not  to  be  a  bill  of  exchanga 

It  win  haidly  be  said  that  this  blH  Is  to  be 
ircaled  !is  if  drawn  by  the  United  States  against 
France.  But,  even  if  that  view  of  the  subject 
omld  be  maintained.  It  would  not  afftet  tlie 
argument.  The  bill  claims  no  rmr  ral  credit 
for  the  United  States  with  France  that  would 
give  them  a  right  to  draw  Independently  of  the 
money  due  bv  tbr  tr<  :i'y.  In  any  as]>ectof  the 
case,  the  credit  upon  which  the  bill  is  drawn  is 
expressly  confined  to  this  particular  sum.  And 
I  c.mnot  imagine  how  ilii=;  inHirument  can  be 
tlcaii  with  as  a  bill  oi  e.xchangc.  if  the  rule  th 
to  stand,  that  no  instrument  is  a  hill  of  ex- 
change, in  contemplation  of  law,  unless  it 
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implies  a  personal  credit  not  limited  or  app 
cable  to  particular  circumstances  and  event 
which  cannot  be  Icnown  to  the  holder  of  tj 
bill  in  the  general  course  of  its  negotiation. 

But  if  none  of  these  objections  stood  in  tl 
way  of  tliis  claim,  and  if  the  transaction  wi^ 
regarded  aa  one  between  individuals  for  i] 
purcha.se  of  a  bill  of  exchange,  in  the  le:? 
meaning  of  the  terms,  and  therefore  to  be  go 
emed  by  the  Act  of  1785,  yet  the  bank  woitl 
have  no  claim  tr>  tlie  damages  in  question. 

The  first  clause  of  the  first  section  of  tb 
law  gives  the  fifteen  per  cent,  dama^,  in  oi 
dition  to  the  re  exchange,  costs,  and  intereif.  I 
the  person  who  is  the  owner  or  bolder  of  tl 
Mil  protested.  The  second  danse  of  the  san 
section  provides,  that  any  indorser  who  rLs) 
have  paid  to  the  holder,  or  other  person  eul 
tied,  the  value  of  the  principal,  damans,  an 
interest,  shall  have  a  right  to  recnvr  r  the  s^m' 
from  the  drawer  or  other  person  liable  to  sudU  u 
dorser  on  the  Mil.  The  phdn  language  of  fl 
law  givt";  titn  fifteen  per  CWlt.  dnrrKiL'-r'S  to  T}| 
party  who  is  the  holoa*  of  the  bill  at  the  tini 
of  the  protest;  and  Ogives  to  the  in-  [*7f^ 
dorser  the  right  to  recover  from  the  ini'^v*  r.  f 
other  person  liable,  no  much  only  as  he  &lmil  k 
comjielled  to  pay  on  account  of  the  protes 
The  indorser  is  entitled  to  nothing — neither  t 
principal.  coi>t8.  re-exchange,  nor  dama^a^ 
until  he  has  paid  them,  and  then  to  so  modii 
he  lias  actually  paid,  and  to  nothing  more. 

The  policy  of  Ibis  law  is  as  obvious  and  » 
Just  nits  words  are  ptain.  Itoonfonm  in  il 
provisiotis  to  the  general  commercial  code.  « 
neat iy  ils  the  situation  of  MaryUiud  would  i 
that  time  permit. 

By  the  gener«l  mermntilp  law  the  holder  n 
a  protested  bill  is  entitled  to  redraw  from  th 
place  where  it  was  dishonored,  upon  the  drnn 
er  or  indorser.  in  the  country  wlicrethey  resjd< 
for  an  amount  that  will  pnxiuce.  by  its  sale.  « 
the  existing  market  price  of  Rucb  bills,  a  siit 
exactly  equal  to  the  amount  of  the  orignal  bi] 
at  the* time  when  it  ought  to  have  been  paid 
or  when  he  is  able  to  draw  the  re  exchanirfl 
together  with  hi» necessary  expenses,  and  inwt 
est.  He  is  not.  however,  obliged  to  redraw 
but  is  entitled  to  recover  what  would  lie  ll* 
price  of  such  a  hill,  witli  interest,  and  the  net 
essary  expenses  and  chargt>«t.  'HiIb  Is  tb 
amount  of  holder's  damaLM But  the  ia 
dorser  is  not  entitled  to  recover  of  the  drawrs 
the  damages  Inourred  by  the  nonpayment  of  t 
I  ill  unless  he  has  paid  ihem  or  is  Imble  to  pij 
them,  (a  Kent's  Com.,  115,  110,  ith  editi<«a 
Btory  on  Bills.  470,  and  notes;  Chitty  on  Klls 
iJ70.  8th  ed.) 

The  reason  of  the  diHereace  made  betwett 
the  holder  at  the  thneof  the  protest,  aad  ib< 
indorser.  who  may  afterwards  by  taking  nntlM 
bill  become  the  holder,  is  evident.  The  holdrr. 
by  purchasing  the  Mil  and  presenting  it  fui 
p  ayment,  shows  that  he  desires  funds  to  tli-U 
amount,  at  that  place,  at  the  time  when  tin 
bill  becomes  due.  aad  that  he  has  counted  u|M»i 
obtaining-  tht-in  by  mrans  of  the  bi!!  ".vtitrh  lif 
holds,  iiis  di.sappomtment  may  subject  hi«a 
to  serious  loss  ana  embarrassment  in  his  bu>i' 
ness.  and  the  law  therefore  authorizes  him  to 
raise  tlie  same  sum  inmiediately  by  re-excbaiM.'*' 
on  the  drawer  or  indorser.  In  the  conntfv  is 
whkih  tti^  reside.  And  If  h«  cannot  or 
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BOf  redraw,  the  price  of  the  re-exchange  to  i 
»hicli  he  was  entitled,  together  with  his  costs  I 
in«i  eipenses,  is,  of  course,  the  measure  of  his  I 
iirruites.  I 

Bui  the  indoraer  stands  on  different  ground. 
He  hM  alreu*!?  sold  the  bill,  and  received  the 
enosideration  for  it.  at  the  time  and  place 
wkre  it  nuited  his  convenience.  And,  having 
\k  his  indortiement  guarantied  the  ^fety  of 
Ike  bill  to  any  .subsefjucnt  holder,  if,  in  conse- 
nenceof  this  engagement,  he  \h  compelled  to 
765*]  pay  it.  the  natural  and  just  ♦measui  e  of 

(li»niKirei»  against  a  party  answerable  over  to 
iim  w  the  precise  sum  he  is  compelled  to  pay, 
viih  intereat  upon  it.    This  is  the  uniform 
mk,  where  one  person  is  obliged  to  pay  money. 
Of  which  he  has  his  remedy  against  another; 
iDdit  is  daily  and  familiarly  acted  upon,  where  a 
•sMv  pav9  money  for  his  principal. 
Ko'w,  tfie  Maryland  statute  differs  from  the 
{taenl  mercantile  code  only  in  this — that  in 
viition  to  the  holder,  it  gives  him  the  price 
»f  the  re-exchange  from  the  place  where  the 
til  WM  drawn,  instead  of  the  place  where  it 
m  payable:  and  superadds  the  fifteen  per 
ni.  to  the  usual  allowances;  and  the  reason 
i  this  difference  is  readily  understootl.  when  | 
re  advert  to  the  situation  of  Maryland  at  the 
iae  this  law  was  passed.    The  State  was  then 
Bit  renewing  her  commerce  with  England, 
diidi  bad  b^n  broken  up  by  the  revolution- 
nr  war;  and  she  was  for  the  first  time  atwut 
9  open  a  trade  with  the  other  nations  of  the 
rtirld;  and  when  that  law  was  passed,  there 
ru  most  pn)bably  not  a  place  in  Europe  (cer- 
link  not  one  out  of  England),  at  which  there 
iMtny  market  rate  of  exchange  for  bills  upon 
UrrUnd.  by  which  damages  could  be  meas- 
na  in  the  case  of  a  protested  bill ;  and  if  such 
nte  happened  to  exist  at  any  place,  it  would 
1  the  then  state  of  navigation  have  produced 
ainous  delays  and  exixjnses  to  procure  the 
-iOimony  to  prove  it.  The  price  of  re-exchange 
1  Miry  Land  upon  the  same  place  was,  there- 
»rc.  from   necessity  substituted  for  the  re- 
tclunge  in  the  foreign  countrv.  Because, 
ere  tlS»  proof  of  the  sum  forwhfch  a  new  bill 
Hild  be  brought  could  be  easily  obtained,  and 
ouid  always  be  within  the  reach  of  the  party. 
«l  m  the  bolder  of  a  bill  payable  in  a  foreign 
wntrv  could  harilly  at  that  time  l)e  expected 
I  Had  a  purchaser  for  bis  re-exchange  upon 
[airland,  and  the  injur}'  and  inconvenience 
MRlaoed  by  the  protest  could  not,  therefore. 
*  repaired  immediately  on  the  s(K)t,  by  the 
'f  a  re-exchange  upon  tlie  drawer  or  in 
'Oer.  tbe  act  of  assembly  imposiHl  the  pen- 
IT  Of  fifteen  percent.,  in  addition  to  the  estab- 
aed  allowances  of  the  general  mercantile  law. 
.Older  to  insure,  as  far  as  practicable,  cHiition 
id  pradenoe  on  the  part  of  drawers  and  in- 
mer*;  and  to  deter  the  unprinoipIe<l  and 
•edy  from  attempting  to  create  for  them.st:lveH 
fctitiuus  c»f)ital,  by  giving  currenc}'  to  bills 
Uch  th07  knew  would  be  dishonored.  The 
oood  elatiae  of  this  section,  in  relation  to  in- 
ner!, eonforma  entirely  with  the  general  law 
erchant.    They  are  entitled  to  recover  over 
wtiat  they  are  compelled  to  pay. 

,<on  what  ground,  then,  can  the  bank 
tttf*]  claim  the  fifteen  per  cent,  'damages 
'  thie  law?   It  was  not  the  holder  of  the 
lie  time  it  was  protested.    It  appears  by 
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the  record  that  the  bank  had  indorsed  it  to 
Baring.  Brothers  «fe  Co. ;  they  to  Rothschild, 
and  he  had  indorsed  it  to  Rothschild  &  Broth- 
ers, who  presented  it  for  payment,  and  were 
the  holders  at  the  time  of  the  protest;  and  Hot- 
tinguer  &  Co.   paid  it,  ^upvu  protest,  for  the 
honor,  as  thcv  declared.  '*  of  the  signature  and 
account  of  Mr.  Samuel  Jaudon,  cashier  of  tbe 
Bank  of  the  United  States,  the  first  indorser." 
It  also  appears  bv  the  statement  in  the  record, 
that,  although  flottingucr  &  Co.    said  they 
had  funds  of  the  bank  in  their  hands,  and 
were  apprised  that  the  bill  would  not  Ik*  paid 
by  Mr.  Ilumann,  they  yet  declined  taking  it 
up  until  it  should  be  protested.    They  did  not, 
therefore,  pay  it  as  agents  of  the  bank,  but 
paid  it  supra  protest;  and  they  thereby,  upon 
established  and  indisputable  principles  of  com- 
mercial law,  became  the  holders  of  the  bill  in 
their  own  right,  and  not  an  agents  of  the  party 
for  whose  honor  it  was  paid.    Rothschild  & 
Brothers,  having  received  the  amount  due 
them,  had  certainly  no  claim  to  these  damages; 
and  they  have  made  none.    I  shall  not  stop  to 
in(]^uire  whether  Ilottinpuer  &  Co..  who  volun- 
tarily intervened  in  this  business,  could  have 
claimed  of  the  bank,  or  of  the  United  States, 
either  re  exchange  or  damages  of  any  kind.  It 
is  sufficient  for  tne  decision  of  this  controversy, 
that  they  neither  claimed  nor  received  them. 
They  demanded  what  they  were  entitled  to  by 
the  general  law  merchant,  and  nothing  more— 
that  is  to  say,  the  principal,  the  costs  and 
charges,  and  usual  commissions.    They  had  a 
right  to  make  this  demand  directly  upon  the 
United  States,  as  drawers,  or  ii{)on  the  bank  jus 
indorser,  lK)th  being  responsible  to  them. 
parte  Lambert,  18  Ves.,  129.)  They  made  their 
demand  upon  the  bank,  as  indorser,  and  as 
[such  it  paid  it.    Can  tbe  bank  enlarge  the 
I  claim  of  llotlinguer  &  Co.  ?  Or  can  it.  under 
and  b^'  virtue  of  the  Act  of  1785.  recover  from 
the  Lnited  States  more  than  it  lias  paid,  or  is 
liable  to  paj'  as  indorser?    It  will  scarcely  Id- 
said  that  the  bank  has  become  the  owner  ami 
holder,  by  paying  Hottinguer  &  Co.,  and  tak- 
ing up  the  bill,  and  are  therefore  entitled  to 
all  the  rights  given  to  the  owner  and  holder  l)y 
the  firet  clause  of  the  first  section  of  the  act  of 
A.s.sembly.    This  clause  evidently  applies  to 
the  holder  at  the  time  of  the  protest,  and  it  is 
the  second  clause  in  tbe  same  section  which 
defines  the  rights  and  of  indorsers  who  become 
holders  afterwards  by  discharging  the  claim 
against  theni;  and  this  clause  gives  them  a 
right  to  recover  so  much  as  they  have  paid, 
and  nothing  more.    If  •this  claim  is  to  [*7  07 
be  all<)we<l  to  the  bank,  what  is  to  Ix;  done 
with  this  clause  in  the  act  of  the  Assembly? 
It  Ls  plain  and  unambiguous  in  its  words;  it' is 
consistent  with  the  other  provisions  of  the  law; 
its  policy  is  evident,  and  it  is  in  perfect  con- 
formity to  the  general  eommerrial  code,  which 
has  always  been  celebratwi  for  the  juslij-e  anil 
e<iuity  of  its  principles;  and  this  claim  of  the 
bank  cannot  be  maintained.  unles.H  this  clause 
is  blotted  out  of  the  statute.    Can  this  Ik'  done 
by  judicial  authority,  u|>on  any  known  rule 
for  the  constructi<m  of  statutes?    I  think  not. 
There  have  l)een  many  decisions  upon  the  con- 
struction of  many  .statutes,  but  it  will  Ix'  diffi- 
cult to  find  a  precedent  anywhere,  or  of  any 
time,  that  would  sanction  such  a  decision  on 
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an  act  of  Assembly  like  this.  Certaml}'  there 
oever  has  been  any  practice  in  Muyland.  nor 
any  (U  (  ision  under  Uiis  law.  to  warrant  such  a 
couiiii  uciion.  Upon  the  whole  case,  therefore, 
the  following  ooiK»luiioni  vppew  to  me  to  be 
irresistible: 

1.  That  the  contrart  with  th«!  bank,  accord- 
ing to  its  true  construction  and  meaning,  was 
not  for  the  sale  of  u  bill  of  cxchantrc.  m  the 
legal  sense  of  these  terms;  but  an  agreement 
by  wbich  the  bank  undertook,  as  agent  for  the 
povprnmcnt,  to  transfer  to  the  United  States 
the  first  installment  due  under  the  treaty  with 
France;  and  that  the  bill  in  question  wits  used 
as  one  of  the  instruments  for  carrying  that  con- 
tract into  execution,  for  the  greater  convwiience 
of  the  pari  it '8. 

3.  That  if  the  contract  be  even  conaidered  aa 
one  merely  for  the  purchase  of  a  Ml)  of  ex* 
chantrc  in  the  strict  k'fral  raeanini?  of  the 
words,  yet  the  bank  is  not  entitled  to  these 
damages,  because  the  Maryland  Act  of  1786, 
under  which  alone  they  are  claimed,  does  not 
extend  to  bills  drawn  by  the  United  States. 

8.  But  if  the  law  of  1785  is  coiutnied  to  em- 
brace bills  of  exchange  drawn  by  the  govern- 
ment, and  this  case  is  to  be  decided  by  the  same 
rulee  which  apply  to  similar  oontracta  between 
indi^  iiln::l>.  j-iill  till  United  States  are  not  re- 
spouiiible  fur  these  damages,  because  the  bill 
in  question  is  drawn  upon  a  p«rticalar  fund, 
and,  tlit  rffore,  not  a  bill  nf  exchange  in  the 
legal  meaning  of  the  terms,  and.  cuoijequently, 
not  witliin  tlie  statute. 

4.  And  if  the  claim  were  free  from  the 
three  preceding  objections,  and  to  be  decided 
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f  under  and  according  to  the  provisioQa  <4  the 
I  Act  of  1785.  yet  the  bank  betaig  «b  indoraer  of 
I  the  bill,  and  not  the  holder  or  owner  at  the 
.  time  of  the  protest,  it  is  not  by  that  act  entitled 
to  leoover  theie  damagei,  onoe  it  bae  not 
I  them. 

I  *Upon  each  of  these  grounda,  I  [*76ii 
think  the  bank  has  no  claim  in  law  or  iD«qiiitj 
to  tlie  damages  in  qneHioo. 


I    JVbfe.  When  this  subject  was  before 
I  Attorney-General  of  the  United  Stafe;*  Hf  my 
;  recollection  is  correct),  I  was  under  the  itiipre*- 
!  sion,  from  the  evidence,  that  Hottinguer  &  Co, 
'  had  fwiid  the  bill  out  of  the  money  of  the  bank 
in  their  hands,  and  as  agents  of  the  bank.  1q 
that  view  of  the  subject  there  could.  1  presume, 
be  no  foundation  for  the  claim  of  lifteen  pci 
cent  damages:  because  the  bank  being  thi 
agent  of  the  government,  with  public  money  it 
ita  possession  sufficient  to  take  up  the  bill.  tlH 
payment  by  the  agents  of  the  bank  out  of  ii; 
money  ought  to  be  regardetl  as  a  payment  foi 
the  government,  and  would  in  aubcAaace  am: 
effect  be  a  payment  out  of  the  pobllo  ftnMb  is 
the  ban  is  of  tlic  li;ink     But.  u]x>ii  tht^  fact 
aa  now  presented  in  the  record,  upoo  the  evii 
denoe  Offered  by  the  bank,  it  ap|>eara  that  Hoi 
tinguer  &  Co.  declined  piyiiiLr  rlie  Mil  befon 
Iproteat;  and  that  they  paid  it  tmpra  nnMmt 
I  resenring  their  remedy  oa  the  bill  s^onat  tl» 
I  l»ank  as  well  a-^  The  T'nit rd  STatea.  They 
therefore,  according  to  the  proofs,  aa  non 
stated,  became  the  Solders  of  the  Mil  on  tbei 

own  rirrnunt;  and  it  is  u]inn  ihi?  vifw  of  thi 
facta  that  the  forgoing  opinion  is  f  ormt-i! 

HOWAKB  !3 
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RULES  AND  ORDERS 


ORDER  OF  COURT. 

There  bavins  been  an  Associate  Justice  of  this  court  appuiuied  during  the  present  term,  it  it 
ordmd  that  mb  fottowing  aUotment  be  made,  of  the  Chief  Juatice  MMTthe  AModl^  Jaatloail 
of  said  court,  amonp:  the  circuits,  agreeably  to  the  act  of  Congrogi  in  aoch  cue  made  wd  pnh 
vided;  and  that  such  allotment  be  entered  of  record,  vi2. : 

For  thtflnt  circuit,  the  Hon.  Joseph  Stobt. 

For  the  second  circuit,  the  Hoo.  Sa3CU£L  Nblsoit. 

For  the  third  circuit, 

For  tlic  fourth  circuit,  the  Hon.  Ro<;eu  B.  Tamst,  ChirfJwtiBe, 
For  the  fifth  circuit,  the  Hon.  John  McKislky. 
For  the  sixth  circuit,  the  Hon.  JiUtKs  M.  Wayne. 
For  the  seventh  circuit,  the  Hon.  John  MoLbam. 

For  theeiiriith  circuit,  the  Hon.  John  Catron. 
For  the  niuiii  circuit,  the  Hon,  Peter  V.  Danisl. 
XaichSth,  1840. 

Note,  bj  the  Reporter.  The  Hooorablo  Bamuv*  Nneoir  pioduoed  bto  comml—ton.  Bad  took  lili  MM 
ttpon  the  beaoii*  OQ  the  M  Of  Maroh,  U45. 


ORDER  OF  COURT. 


Obdsrsd,  That  the  court  will  not  hear  aivumenis  on  Saturday  (unless  for  special  cause  it 
shall  order  to  the  contrary],  but  will  derote  t&it  day  to  the  other  banoMi  of  the  court;  «id  that 
on  Fridjiy  in  each  week,  during  the  sittiiijr  of  the  court,  motions  in  cases  uot  required  b}'  thf 
rules  of  the  court  to  be  put  on  the  docket,  shall  be  entitled  to  preference,  if  such  motions  shall 
be  made  before  the  oonit  shall  have  entered  on  the  hearing  of  a  cause  upoa  thedocket;  and  the 
rule  No.  34.  adopted  at  F^liruaiy  Tem,  1894^  be,  and  the  same  is  hereby  nadnded. 

December  4th. 


ORDER  OF  COURT. 


Oadbrsd,  Tiiat  no  printed  or  written  argument  be  hereafter  received,  unless  the  same  shall 
be  signed  bj  an  attorney  or  counselor  of  this  court. 
December  18tb. 


ORDER  OF  COURT. 


Ordehed,  That  printed  arguments,  under  the  40th  rule,  will  Ix?  n  r.  ivr  i  horecifter.  and  ;t* 
the  present  term,  until  the  first  Monday  in  February,  in  each  and  every  term,  while  the  Supreme 
Court  oontinnss  to  meet  on  the  first  Monday  in  December;  and  that  toe  48Ui  nde  of  the  conn, 
adopted  at  January  Tenn,  1848,  be,  and  the  sane  is  hereby  rescinded. 
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V. 

NATHANIEL  F.  WILLIAMS. 

Ompromite  Act  regulating  dutie/t  on  imports — 
(onttntction  of— in  con»lruing  an  act  court 
wffl  hok  to  puUie  kitiorif. 

Tbe  Act  of  GonirreflB  of  March  Sd,  1833,  commonly 
tallMl  the  Oomiwomiae  Act,  did  not,  proepeotlvely. 
np«]  all  dntlM  upon  imports  after  the  SOth  of 
June.  IMS. 

Bepeaiiog'  only  such  parts  of  previous  acts  as 
vnre  iocansJateni  with  itMlf,  It  left  in  force,  after 
tte  aoth  of  June.  18IS,  the  same  duties  which  were 
IbtMoo  the  let  of  June.  1843. 

OoliM  were  directed  by  the  Act  of  1833  to  be 
InM  aooordlnK  to  n  homo  valuation, "  under  such 
mpilations  as  may  be  prescribed  by  law."  This 
ptmae  embraces  ail  regulations  lawfully  existing: 
St  tbe  time  the  home  valuation  went  into  opera- 
tfon.  whether  made  before  or  after  the  vtmtme  of 
tbe  Act  of  1833. 

And  the  reKulBttons  established  in  the  7th  and  8th 
•w-tlons  of  the  Act  of  1832  are  sufficient  for  theoor- 
*ett  !»*'rff)nnane»'  of  the  duty. 

The  retculations  perscrlbed  by  the  Secretary  of 
4t  Treasury,  under  a  powt-r  uivon  to  him  by  the 
Mlwctlon  of  the  Act  of  1>C£J,  are  alw  "  regulations 
ivcscrtbed  by  law." 

Theoourt.  In  construitiK  an  act,  will  not  oonsltler 
tbe  niotivt-s,  or  rf-asoni*,  or  opiniona,  expresewl  by 
iodivldual  ruemtters  of  Coni^ess,  in  debate;  but 
vQl  look,  if  neceeMiry,  tu  the  imblic  history  of  the 
ttmes  in  which  it  was  passed. 

TmS  ca«*e  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
f  r  tbe  District  of  Maryland,  and  involved  the 
QOQstnictioD  of  tbe  Act  of  Conj^^  of  March 
W.  1888.  commonly  called  tbe  Compromise 
Act,  Williams  was  tbe  collector  of  the  port  of 
Baltimore,  and  tbe  plaintiffs  in  error  were  im- 
porting merchants,  who  sued  to  recover  duties 
pai<l  under  prntcsT 

Ite  title  of  tbe  act  was  '  An  Act  to  modify 
iiABIor  fhe  14C1I  of  July.  1883.  and  all  other 
llllfaiposing  duti(«on  imports." 

tfca  utae^ion  provided  that  from  and  after 
Hft  tlit  of  Peccmber,  1888,  in  all  cam  where 
iwlK  shiill  cxr  ml  twenty  per  centum  on  tbe 
'aiue  thereof,  one  tenth  pari  of  such  excess 
hvdefaeled;  from  and  after  the  Slat  of 
T^'f  PTDbrr,  1835.  another  tenth  part;  from  and 
10*j  *afler  the  Slat  of  December.  1887.  an- 
«i»Mh  Mft;  fk«m  and  after  the  81et  of  De- 
^ber.  18391,  another  tenth  part;  from  and 


after  the  Slat  of  December,  1841,  one  half  of 
the  realdiie  of  each  excess  diall  be  deducted: 

and  from  and  after  the  30th  of  June,  1849,  the 
oUier  half  thereof  shall  be  deducted. 

The  2d  section  raised  the  duty  upon  certain 
woolens  from  five  to  fifty  per  centum. 

The  8d  section  was  as  follows: 

**That.  until  the  80th  da^  of  June,  1849, 
1  the  duties  imposed  by  existmg  laws,  as  modi- 
fied by  this  act,  shall  remain  and  continue  to 
be  collected.  And  from  and  after  the  day  last 
aforesaid,  all  duties  upon  imports  shall  be  col- 
lectGMl  in  ready  money;  and  all  credits,  not  al- 
lowed br  law,  in  the  payment  of  duties,  shall 
be,  and  nerehv  are  abolished ;  and  such  duties 
shall  be  laid  for  the  purpose  of  raising  such 
revenue  as  may  be  neceaaary  to  an  eoonomical 
administration  of  the  government;  and  from 
and  after  tbe  day  last  aforesaid,  tbe  duties  re- 
quired to  be  paid  by  law  on  gooda,  wares,  and 
merchandise,  shall  be  assessed  upon  the  value 
thereof  at  the  port  where  tbe  same  shall  be  en- 
tered, under  such  relatione  aa  may  be  pre- 
scril)ed  by  law." 

Tbe  4th  section  exempted  certain  articlea 
from  duty  during  tbe  interval  between  tbe  Slat 
of  December,  1888,  and  the  80th  of  June, 
1842. 

The  5th  section  exempted  certain  articles 
from  duty  after  the  .30th  of  June.  1842,  and 
concluded  as  follows:  "And  all  imiwrts  on 
which  tbe  first  aeetton  of  this  act  may  operate, 
and  all  articles  now  admitted  to  entry  free  from 
duty,  or  paying  a  less  rate  of  duty  than  twentv 
per  centum,  ad  valorem,  before  the  said  80th 
day  of  June,  1842,  from  and  after  that  day 
may  !)e  admitted  to  entry,  subject  to  such  duty, 
not  exceeding  twenty  per  centum,  ad  eolouMi, 
as  shall  be  provided  for  by  law." 
Tbe  dtb  and  last  section  fraa  aa  follows: 
•'That  so  much  of  the  Act  of  tbe  14th  of 
July,  18^,  or  of  any  other  act  as  is  inconsistent 
with  this  act,  shall  be.  and  the  same  is  hereby 
repealed:  Provided,  That  nothing  herein  con- 
tamed  shall  l)e  so  construed  as  to  prevent  tbe 
passage,  prior  or  anbaequent  to  the  said  80th 
day  of  June,  1812,  of  any  act  or  acts,  from 
titne  to  time,  that  may  be  hecessaiy  to  detect, 
prevent,  or  punish  evasions  of  ttie  dutiea  on 
imports  imposed  Ity  l.iw.nor  to  prevent  the  pjiss- 
ase  of  any  act  prior  to  the  UOlh  day  of  June, 
1842,  in  the  contingency  ^ther  of  exoeaa  or  de- 


flcient^  of  revenue,  altering  the  ratea  of  dutii  >^ 

489 


Digitized  by  Gbogle 


10 


SOPBBIIB  COUKT  OV  TBB  UmITJBI)  BTATML 


IMS 


on  Mticlei  which,  by  the  aforesaid  Act  of  14lli 

of  July,  1882,  are  snbjrf  ♦  to  a  less  rate  of  duly 
thaa  twenty  per  centum,  ad  mhrem,  in  such 
maimer  aa  not  to  axceed  that  rate,  and  ao  as  to 
adjust  the  revenue  to  eltlier  of  the  aaid  con- 
tingencies." 

The  statement  of  facts  agreed,  upon  in  the 
court  below  was  as  follow;^: 

11^    •"In  this  cat*  it  is  iwiiniueil  that,  on  ^  urjerty  to  appei*  .  ^  .   

the  flOth  August,  1842,  Ihe  plaintiffs  in  this  |  to  the  lilLe  effect  and  purport  as  if  the  above 


the  plaintiffs  for  the  amount  so  determined  to 

be  auc.  •with  interest;  if  they  should  he  of 
opinion  that  the  plaintiffs  are  not  entitled  to 
recover  at  all,  then  judgment  to  be  entered  for 
defendant. 

*' It  is  further  agreed,  that  this  court  enter 
up  a  judffraent  upon  the  aforegoing  case  stated. 

for  the  defendant,  tmtl  fhat  the  plaintiffs  Vm-  ./ 
iljerty  to  appeiil.  or  prosecute  a  writ  of  error 


cause  imported  into  the  port  of  Baltimore,  from 
Liverpool,  in  En  eland,  a  large  quantity  of 
goods,  wares,  nud  merchandise,  and  on  the 
same  da)'  entered  Uie  same  at  the  etistom  house 
iu  ihu  iH>rt  of  Baltimore;  that  the  following  is 
a  true  entry  and  list  of  eudgooda,  their  quality, 
character,  and  value. 

(Here  followed  a  list  of  the  goods,  with  their 
value,  amounting  to  £6,SS4  iw.) 

Acfftutm&ni. 

Value  at  Baltfanore  per  appraise- 
ment -        .        -        .  144.846.00 

90  per  cent.— am't  duties  paid  col- 
lector under  ^eat      -        -  8.869  20 


Value  per  hiTolce.  £  atr.  8,854 16  0, 

or  • 
20  per  cent. 

Duty  per  home  valuation 
Per  invoice  value 


136,651.00 
7,330.S50 

$8,869.20 
7.880.20 

11,530.00 

"  That,  on  their  entry,  the  defendant  exact- 
ed and  required  of  the  plaintiffii  to  pay,  as  and 
for  dutirs  on  said  goods,  the  sum  of  eight 
thousand  eisht  hundred  and  sijtty-nine  dollars 
and  two  ocdIb,  whidi  flie  plaintiKi  first  refused 
to  pay,  but  not  being  able  to  get  their  goods 
without  paying  Uie  same,  they  did  pay  the 
same  under  protest;  that  the  value  of  tbo 
goods,  by  the  tnie  invoice  coet,  adding  freight 

and  other  charges,  was  tliirty-six  thousand  six-  .forma,  and  the  quesUba  raised  by  the  first  point 
hundred  and  flfty-one  dolHua  ($36,651):  tliat  I  was  now  for  the  first  time  Tnought  betoe  any 

the  home  valuation  in  Baltimort'.  as  fixed  bv  court.    The  amount  in  all  the  cases  is  aK.iit  h 


faets  were  stated  in  a  bill  of  exceptions,  and 
judgment  rendered  upon  theni  for  the  deifend- 
ant. 

"And  it  is  further  agreed,  that  either  party 
shall  be  at  liberty,  in  the  Supreme  Court,  to 
raise  and  ar/^ue,  in  that  court,  any  points  or 
questions  which  it  may  appear  to  tliatoonit 
could  be  raised  upon  the  foregoing  facts. 

Revbhdt  JoHNtox  for  plaintiffs. 
Z.  Collins  Lkb,  U.  S.  AUomey." 
OHh  November,  1842. 

The  court  bciow  gave  judgment  for  the  de- 
fendant, and  a  writ  of  error  brought  the  pro- 
ceedings up  to  this  court. 

Mr.  II.  Johnton  for  the  plaintiffs  in  error. 
Mr.  Nelson,  Attorney-General,  for  the  de- 
fendant. 

Mr.  R.  Johmtm  made  three  points: 

1.  That  when  tJie  duties  were  exacted  of  tbf 
plaintiff  by  the  defendant,  there  was  no  lav 
imposing  any  duties  upon  auch  an  impona- 
tion. 

2.  That  if  there  wa.s.  there  was  no  law 
authorizing  their  being  levied  on  the  home  val- 
uation, and  Uiat  the  plaintiff  is  entitled  to  re- 
cover the  difference  stated  in  the  reoord  of 
$1,08». 

8.  That  If  sueh  duties  were  fn  whole,  or  in 

part,  cx  iftnd  witliout  law,  the  amount  mav  l)e 
recovered  in  an  action  for  money  had  and  re- 
oetved,  upon  the  facts  of  this  case. 

lie  wiid  that  the  judgment  Ik'Iow  wa5  p/» 


the  appraieere,  was  forty-four  thousand  three 
hundred  and  forlv^  dollars  ($44,346);  that 

the  duties  tipon  the  invoirn  rnst  and  charges 
would  have  t)een  seven  thousand  three  hundred 
and  thirty  dollars  and  twenty  cents  ($7,880. 20). 

"  It  is  further  agreed,  that  the  duties,  so  col- 
lected as  aforesaid  by  the  defendant,  were  ex- 
acted under,  and  in  pursuance  of  ovdere  and 
regulations  from  the  Treasurer  Department  of 
the  government  of  the  United  States,  and  with 
the  approbation,  and  sanction  and  direction  of 
tlie  president  of  the  Unites!  States. 

"And  it  is  also  admitted  that  the  amount 
CTfl^^^  as  aforesai4  by  defendant  of  plaintiffs, 
and  by  them  paifl  him  as  aforesaid,  was  depos- 
ited by  tiie  defendant  iu  the  Merchants'  I^uk 


milUon  and  a  half.  Before  1843  all  duties  were 
levied  upon  foreign  valnatloiL   Hiere  are  two 

construct i'  TT^  of  the  Con.stitution ;  one.  that 
under  it  there  is  a  power  to  collect  revenue  for 
the  sake  of  the  revenue  only;  the  oChsr.  for 
protection.  Tlir  Act  of  1888  was  a  ct>mpr<)- 
mise  between  these  two.  Each  class  was  sup- 
posed to  surrender  something.  The  law  tr&s 
mtended  to  terminate  at  a  certain  peritxl,  nr. 
SOtb  June,  1842,  and  the  question  is.  what  was 
the  <K>ndition  of  the  revenue  system  after  that 
day?  Wjis  there  any  law  to  impose  duties"*  We 
say  not.  From  the  history  of  the  ad  and  the 
act  itself,  we  infer  tliat  it  waathe  inteution  of 
its  fmmers  tn  leave  the  subjeet  wholly  to  Con- 
gress after  1842.  The  former  Attorney -(Jeneral 


of  Baltimore,  to  the  credit  of  the  Treasurer  of  decided  otherwise,  and  gave  two  oplniom . 
the  United  States,  on  the  29th  August,  1842.  j  upon  examining  them,  we  do  not  •fnui  |*13 
"  It  is  also  agreed  that  the  court  may  infer,  :  that  clearness  of  conviction  which  he  ttlwa)> 
from  the  fMte  hereinbefore  agned  upon,  wiiat- ]  had  when  cleamesa  was  attainable^  He  en 
ever  a  jury  might  infer. 

"  If,  upon  the  foregoing  statement  of  facts, 
the  court  shall  be  oi  opinion  tliat  the  plaintiffs 
are  entitled  to  recover  the  above  sum  of  eiglit 
thouMind  eight  hundred  and  sixty-uiue  dollars 
12*]  and  twenty  ♦cents  ($8,869.20),  or  any 
part  thereof,  tiien  Judgment  to  lie  entered  for 

470 


if-nily  doubted  tipon  the  subject.  The  Secre 
lai  y  of  the  Treasury  differed  from  him  in  opiu 
ion.  The  committee  of  the  House  of  Reprr 
sentatives  reported  unanimc»uj»ly  that  there  wis 
no  authority  to  collect  duties  at  all  after  the 
30th  of  June,  1842.  What  is  the  conMriKiion 
of  tlie  act,  taken  by  itself,  apart  from  it^ 
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history?  The  title  is,  "An  Act  to  modify,"  &c.. 
sbitwing  an  intention  to  change  the  entire  sys- 
tem, and  make  it  just  what  this  law  would 
k&ve  it.  as  if  all  other  acts  were  specially  re- 
pealed. The  first  two  sections  provide  for 
tbi*  period  anterior  to  June.  1842.  without  say- 
inzwbat  shall  be  done  afterwards;  the  third 
MVS.  that,  until  that  day.  other  laws,  as  modi 
5«1  by  ihLs  act,  shall  continue  in  force.  Con- 
pt?«.* therefore,  was  not  content  with  leaving 
Uie  collection  of  duties  as  a  matter  of  inference, 
but  gave  an  explicit  direction  that  they  should 
be  coIlel«d.  showing  its  opinion  to  be  that  un- 
Itss  there  was  an  express  authoritv  granted  to 
the  executive  power  to  collect  the  nio<lified 
dii:y.  that  branch  of  the  government  would 
n'it'bave  it  all.  The  remamder  of  the  section 
upplies  to  a  tinic  after  June,  1842,  and  says 
•ijii  cretiits  shall  be  abolished.  But  u\)on  what 
is  the  payment  to  be  calculate*!,  or  how  much 
i'  it  to  be?  This  part  of  the  act  is  silent.  "Du- 
tu*  shall  l)e  laid  only  suflicicnt  for  an  econom- 
ical administration  of  the  government."  But 
the  amount  wanteti  from  year  to  year  can  only 
be  determined  when  the  year  comes,  and 
cnuld  not  be  foreseen  in  1833.  There  is  a  con- 
sent reference  in  the  act  to  the  discretion  of 
future  Congresses.  Who  was  always  to  de- 
cide upon  the  amount  which  would  be  consist- 
<nl  with  an  economical  administration?  Not 
the  executive,  nor  the  judiciary,  but  the  framers 
<»f  the  law  well  knew  that  Congress  alone  could 
^tik"  the  annually  recurring  question.  What 
aiii;bl  be  economy  at  one  time  might  not  at 
another.  The  act  says  ' '  such  duties  shall  l>e 
bill  »kc.,"  using  prospective  terms.  Again, 
tbf phrase  "  duties rcquir«I  to  be  paid  bylaw" 
implies  that  the  law  is  to  Ihj  passed  thereafter. 
So  the  phrase  "shall  be  assessed,  »S:c.,  under 
such  rej^lations  as  may  be  prescrilied  by  law." 
The  object  of  the  law  is  quite  apparent.  It 
was  to  give  quiet  to  the  country  for  nine  years, 
and  then  the  government  was  to  go  on  under 
an  economical  admiuL^tration.  the  amount  of  ex- 
penditure being  settled  by  the  then  Congress. 
The  only  mode  of  assessing  the  duties  then 
known  was  to  take  the  foreign  valuation  ;  but 
frauds  were  practiced  under  that  method,  and 
in  order  further  to  protect  domestic  industry  a 
borne  ^'aluation  was  substituted.  But  as  this 
would  be  different  in  the  respective  cities,  the 
Jiuxle  of  producing  uniformity  was  left  to  the 
ie^lative  and  not  the  I'xecutivf  i>r»wer. 

Ybe  4th  section  enlarges  the  list  of  free 
anidea. 

The  5th  provides  also  for  free  articles,  and 
then  aajB  that  "all  im{v>rts,  &c.,  mjiy  be  ail- 
mitted  at  such  duty  as  shall  be  provided  for  by 
law."  Whv  was  that  clause  put  in?  The 
14*]  previous  part  of  the  *law  substitutes 
caah  fo^  credit,  and  home  for  foreign  valua- 
tion. Supposing  thc*»c  to  be  positive  enact- 
■nts,  what  docs  the  clause  in  question  enact? 
Xoone  knew  better  than  the  framers  of  the 
law  that  it  containtMl  nothing'  which  could  be 
cafacoed  by  the  judiciary.  But  it  was  a  time 
when  all  parties  unitcf I  for  great  objects;  and 
Uwqrii  taey  knew  that  it  would  Ih>  idle  to  at- 
tdBj^tO  trsmmel  and  tic  up  future  Congresses, 
yti  they  could  chalk  out  a  broad  line,  and  rely 
upoo  tne  same  patriotism  which  uninmted 
them  for  its  being  followed  out.  The  limit 
*aA,  thftt  onlv  such  an  amount  of  revenue 
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should  be  raised  as  was  necessary  for  an  eco- 
nomical administration  of  the  government,  and 
the  duties  were  to  l>e  collected  "under  such 
regulations  as  may  be  prescribed  by  law." 
Could  they  suppose,  when  they  used  this  lan- 
guage, that  the  regulations  already  existed 
upon  the  statute  book?  In  the  latter  part  of 
this  section  it  is  said  that  importations  may  be 
admitted  upon  such  duties  not  exceeding 
twenty  per  cent,  "as  may  be  provided  by 
law."  What  does  the  government  say?  That 
twenty  per  cent,  must  be  paid,  and  the  discre- 
tion as  to  a  lesser  amount  is  gone.  The  result 
of  the  argument  will  be  that  the  free  articles 
must  pay  twenty  per  cent.  also,  because  the 
government  says  this  is  the  duty.  If  there 
was  any  duty  at  all  after  June.  1842,  the.  exec- 
utive must  Seduce  his  right  to  wllect  it  from 
the  5th  section,  for  no  preceding  section  fixes 
the  amount.  But  the  5th  section  include* 
more  articles  than  those  paying  upwards  of 
twenty  jier  cent.,  and  there  is  no  process  of 
reasoning  by  which  one  class  can  be  taken  out 
and  the  other  left.  IIow,  then,  are  free  arti- 
cles to  get  in?  The  act  shows  that  it  was  to 
be  done  by  subsequent  legislation.  But  if  any 
articles  can  be  considered  as  free,  by  the  opera- 
tion of  the  act  itself,  the  same  reading  will  in- 
clude protected  articles  and  bring  them  in  free 
also.  The  words  "  as  shall  be  provided  for  by 
law"  ride  over  the  whole  section.  If  the  At- 
torney-General supposes  that  these  words  mean 
such  regulations  as  the  executive  might  make 
under  prior  laws,  it  apjx^ars  to  me  that  he  con- 
founds the  mode  of  assessing  the  duty  with 
the  |)ower  to  assess  it.  The  opinion  of  the 
late  Attorney-General  takes  this  ground.  Sup- 
[)08e  there  was  a  prior  law  giving  to  the  Treas- 
ury- Department  the  power  of  making  regtila- 
tions  for  the  collection  of  the  tax;  this  only 
reaches  one  of  the  two  things  that  must  be 
done,  viz.,  1st,  a  tax  is  to  be  imposed,  and,  2d, 
the  mode  of  collecting  it  is  to  be  pointed  out. 
But  a  power  to  carry  out  the  second  branch  of 
the  proposition  does  not  give  to  the  executive 
an  authority  to  name  the  amount  of  the  tax 
nor  the  articles  upon  which  it  shall  Ik?  levied. 
The  imposition  of  a  tax  is  a  high  exercise  of 
legislative  power,  and  Congress  could  not  vest 
the  executive  with  it.  The  act  .states  twenty 
per  cent,  as  a  maximum,  but,  within  that, 
there  is  a  .discretion  to  be  exercised  bv  Con- 
i^ess.  There  are  three  classes  of  articles  rec- 
ognized in  the  bill;  one  paying  more  than 
twenty  per  cent,  duty,  one  less,  and  the  third 
entirely  free.  Arc  all  these  to  be  taxed  equally 
•with  twenty  per  cent.?    If  so,  the  Ian-  [*16 

?;uage  of  the  1st  section  would  have  been  dif- 
erent  from  what  it  is. 

2.  As  to  the  history  of  the  act,  derivetl  from 
the  Journal  of  the'  Senate  and  Register  of 
Debates. 

The  3d  section  now  has  the  "domestic  valu- 
ation under  regulations  to  l)e  prescribed  by 
law."  It  was  .so  in  the  original  bill.  (9  Vol. 
Reg.  Deb.,  pjirt  1,  pages  711-713.) 

Mr.  Dickinson  proposed  to  strike  out  "by 
law,"  and  insert  "  the  Secretary  of  the  Treas- 
ury, with  the  approbation  of  the  President." 
Mr.  Clay  .said,  "leave  it  to  a  future  Congress 
to  legi.'^late  on  the  subject  of  the  amendment." 
He  "doubted  the  constitutional  power  to  leave 
it  to  the  executive:"  and  aeain.  "he  would 
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not  give  them  the  power,  for  if  they  were 
oppoied  to  protectfon,"  Ac. 

The  amendment  was  rejected  by  nearly  an 
unanimoos  vote.  This  court  has  a  rieht  to 
]ook  at  the  history  of  the  bOL  In  the  discus- 
sion of  tlio  power  to  create  a  Imnk  of  the 
United  blates,  the  history  of  the  county  has 
OODStaotty  been  referred  to :  and  so  with  regard 
totiie  power  of  States  to  make  insolvent  laws. 
If  ibe  executive  had  the  power  now  contendsd 
for,  it  is  because  (Congress  failed  to  keep  it 
away  when  it  intended  so  to  do.  If  the  ground 
had  t>een  taken  during  the  discussion  of  the 
bill  wbidi  ta  now  assumed  on  the  part  of  the 
government,  would  tin  Senate  liave  acted  as 
they  did? 

9A  point  If  we  are  not  entitled  to  the 
whole,  we  are  to  the  difference  between  the 
home  and  foreign  valuation.  Suppose  the 
twen^  per  cent,  duty  is  to  stand;  ii  Congress 
were  to  regulate  the  mode  of  assessment,  and 
there  is  no  law  pointing  out  the  manner  of 
adopting  the  home  valuation,  the  invoice  must 
be  the  ^de.  The  Secretary  of  the  Treasury 
issued  two  different  regulations.  1.  That  the 
appraisers  should  ascertain  the  current  market 
value  of  the  articles,  and  charge  twen^  per 
cent,  upon  It.  This,  of  coim».  fndoded  the 
first  cost,  duty,  charges,  and  profit.  All  these 
enter  into  the' cash  value,  and  a  duty  upon  the 
aggregate  compelled  the  importer  to  pay  a  duty 
upon  the  very  duty  it.self.  2.  The  Secretary 
directed  ttutt  the  amount  of  duty  should  be  de- 
diu^  tnm  the  aggregate,  and  twenty  per 
cent,  charged  upon  the  residue.  Tliis  plan 
mii^t  or  might  not  have  been  just  to  the  gov- 
ernment The  Secretary  seems  to  have  found 
so  much  difficulty  in  supplying  the  want  of 
Icgishition,  that  this  court  can  scarcely  feel 
Itmf  warranted  in  saying  that  legislation  ex- 
isted. 

8d  point.  It  is  contended  by  the  other  side 
that,  even  allowing  tiiat  this  money  was  im- 
properly exacted,  an  action  for  money  had  and 
received  will  not  lie  against  the  collector.  The 
record  says  that  the  plaintiffs  could  not  get 
their  goods  without  paying,  and  did  accord 
ingly  pay.  under  a  protest.  This  protest  was 
notice  to  the  collector  not  to  pay  over  to  the 
Treasury.  That  he  was  bound  to  pay  over 
begs  the  whole  question;  because,  if  the  gov- 
ernment had  no  right  to  exact  it,  the  collector 
was  only  an  ordinary  aeent.  and  bound  by  the 
same  rules.  The  suit  was  brought  on  the  day 
16*J  after  the  money  *wa8  pjud  over,  an^ 
this  circumstance  is  thought  by  the  opposite 
counsel  to  make  a  diflerence,  and  to  free  the 
collector  from  responsibility.  But  if  the  pen- 
dency of  a  suit  would  protect  the  collector,  the 
existence  of  a  notice  would  do  the  wime  thing. 
An  action  for  "money  had  and  rcccive<i"  is 
the  proper  one  in  all  cases  like  this.  If  the 
other  side  are  right,  all  that  the  collector  has 
to  do  is  to  pay  over  the  money  immediately  to 
the  treasury,  and  we  must  then  fight  it  out 
with  the  government.  But  this  is  not  the  in- 
tention of  the  law.  The  moment  that  the  col- 
lector received  our  money,  our  right  of  action 
oommenced,  and  nothing  that  he  can  do  can 
devest  us  of  the  right  which  hi\s  accrued. 

Jfr,  Ifetton,  Attomey-Gkineral,  for  defendant, 
nude  tite  two  following  pc^ti: 

1.  That  the  amount  of  datiea  aa  aforasald, 
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paid  by  the  plaintiffs  in  error  upon  the  goods, 
wares,  and  merchandise  impoited  by  them  into 

the  port  of  Baltimore,  was  properly  demanded 
by  the  defendant  in  error,  under  the  provisionft 
of  the  Act  of  the  2d  of  March.  entitled 
"An  Act  to  modify  the  Act  of  the  14th  of 
July,  one  thousand  eight  hundred  and  thirty- 
two,  and  all  other  ads  imposing  dvliei  oo 
imports. " 

2.  That,  even  assuming  the  same  to  have 
been  demanded  without  authority  of  law,  the 
action  for  money  had  and  received,  instituted 
by  the  plaintiffs  against  the  defendant  in  error 
in  the  court  below,  was  not  maintainable. 

The  first  proposition  involves  two  inquiries: 

1st.  Whether  any  duties  were  collectable 
under  the  Act  of  the  2d  of  March,  1888. 

2d.  If  so  collectable,  by  what  rule  wastlwy 
to  be  ascertained  and  assessed. 

Ist.  It  is  admitted  that  prior  to  ttis  Act  of 
March,  1888,  the  goods  in  question  were  sab- 
lect  to  a  duty  ot  more  than  twenty  per  cent, 
by  virtue  of  the  Act  of  14th  July,  1883,  to  be 
assessed  according  to  the  rules  presoibed  by 
that  act.  The  question  then  is.  new  far  have 
the  provisions  of  the  Act  of  18S8been  chanp-.^ 
by  that  of  1888?  All  are  familiar  with  the 
nature  and  cause  of  the  Compromise  Act  It 
bears  upon  its  face  marks  of  a  friendlv  spirit 
between  the  advocates  of  two  very  different 
classes  of  opinions.  As  a  Matnte  it  to  sinj^lar- 
ly  constructed.  It  states  political  propositioDS, 
promises  money,  prohibits  money,  but  enads 
few  things.  Bat  ttie  only  question  before  us 
is,  to  what  extent  has  it  changed  the  law  of 
1882?  It  consists  of  six  sections,  the  2d  and 
4th  of  which  are  not  material  to  Oe  ptesatt 
inmiiry. 

I  The  let  section  carries  out  the  purpose  indi- 
cated in  the  preamble,  and  provMes  tlMt  fraoi 

1  and  after  the  30th  of  June.  1842,  a  duty  of 
1  twenty  per  cent,  is  to  be  collected  upon  all 

floods  im[x>rted  into  the  United  States  and  em- 
>raced  within  its  terms.    It  deals  onlv  with 
I  the  *excess  above  twenty  per  cent,  and  ["IT 
I  provides  for  its  gradual  dimlnutioii;  but  difr 
duty,  then  existmir,  of  twenty  pcT  cent.,  is 
j  nowhere  repealed.     Reducing  it  to  twenty  is 
not  repealing  the  twenty.    The  section  istiMre> 
fore  equivalent  to  a  fresh  and  ixwitire  enact 
,  ment  that  a  duty  of  twenty  per  cent,  should 
be  collected  after  June,  1842.'  But  it  is  tboaciit 
'  that  this  effect  of  the  1st  section  is  contrrOled 
by  the  subsequent  sections.    Let  us  examiiie 
them  seriatim. 

The  8d  contains  five  distinct  propositkwi 
viz. : 

1.  That  until  the  30th  day  of  June.  1843. 
the  duties  imposed  by  the  1st  section  ahnll  re- 
main and  continue  to  be  collected. 

2.  That  all  duties  thereafter  shall  be  colleelp 
ed  in  ready  money,  and  all  credits  alioUalied. 

8.  That  all  duties  shall  be  hud  for  the  por 
pose  of  raising  revenue  necessary  to  an  eco- 
nomical administration  of  the  government 

4.  That  a  home  valuation  shall  be  adopted. 

5.  That  the  rcLnilatiuns  for  the  aaMSBOMBt 
shall  be  provided  by  hiw. 

It  is  said  that  the  first  of  these  pr<  >ix«}tifln9 
limits  the  duration  of  the  act  to  80!li  .T  ; 
1842,  and  then  repeals  it.   But  it  in  mere^} 
declanitoiy  of  the  siirting  law,  and  ptvHte 
that  the  mode  andTBBamMr  of  oollecnag  the 
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daties  should  continue  the  same  until  June, 
1?42.  when  a  new  mode  and  manner  of  collec- 
lion  was  to  be  pursue<L  It  does  not  repeal  the 
Irt  section  either  expressly  or  by  implication; 
because,  if  such  had  been  the  intention  of  the 
Legislature,  the  expressions  used  would  have 
been  co-extensive  with  those  of  the  1st  section; 
lad  the  language  of  the  Ist  section  provides 
for  the  state  of  things  after  June,  1842,  whereas 
that  of  the  clause  which  is  said  to  repeal  it 
•lop*  short  at  that  day.  Besides,  the  provision 
iiinerelv  affirmative  in  regard  to  the  Act  of 
\^2.  which  was  in  its  terms  a  perpetual  act. 
An  affirmative  provision  never  repeals  where  a 
pmnanent  law  is  re-enacted  for  a  time.  (Sir 
ibos.  Raymond,  397.) 

3d  proposition.  This  clause  is  operative  bv 
the  mere  force  of  its  terms — proprio  vigore.  It 
rtfabli^hes  the  system  of  cash,  and  abolishes 
cmiit  duties,  but  the  duties  upon  which  it  is 
\'-  operate  are  those  providt<l  for  in  the  1st  and 
ii  sections.  It  does  not  profess  to  change 
littn  in  amount,  but  merely  the  mode  in  which 
ihty  shall  be  paid ;  and  can  be  read  in  connec- 
tion with  the  1st  section  so  as  to  be  perfectly 
roQjiistent  with  it,  except  that  It  repeals  the 
credit  system. 

3d  proposition.  This  is  a  mere  declaration 
'■r  promise  of  what  .should  be  done  by  future 
i-visUturess— of  itself  inoperative.  It  varies 
n-  iuty:  alK>lishes  none ;  establishes  none.  It 
'ijcrefore  leaves  the  1st  section  in  full  operation. 

4th  propofdtion.  This  establishes  a  principle 
od  enacts  a  law,  viz. :  that  the  duty  shall  be 
calculated  on  the  value  of  the  goods  at  the  place 
of  importation  after  30th  of  June,  1842.  Its 
ftTfct  is  to  repeal  the  mode  of  ascertainment 
prorided  in  the  Act  of  1832.  It  was  a  strong 
provision  for  the  nrotection  of  home  industry, 
18*]  and  jeoparaed  *ihe  bill.  But  does  it  re- 
p^l  the  1st  section?  Or  does  it  not  rather  recop:- 
oize  the  continued  existence  of  the  duties  laid 
□  that  flection?  The  duties  are  to  be  collected 
la  cash.  What  duties?  Not  those  thereafter  to 
be  laid,  but  those  then  imposed. 

5th  proposition.  This  points  to  the  mwle  in 
which  such  home  valuation  shall  be  established, 
by  directing  that  the  "regulations  shall  be  pre- 
tcribed  by  law."  It  is  said  that  the  existence 
Oi  then  reffulations  is  a  pr(-rti|uisite  to  the 
power  of  coliecling.  Assuming  this  to  be  so, 
rtat  would  be  the  legal  effect?  Only  to  leave 
Ike  dntlea  to  be  ascertaine<l  as  they  were  by  the 
of  1882.  If  this  clause  should  beconie  in- 
operative by  legislative  omission,  it  cannot  re- 

fkl  the  other  provisions  of  the  act.    This  will 
eooaidered  more  particularly  hereafter.  The 
Unit  iii.  that  the  thml  section  of  the  act,  when 
Mlynd  into  its  Ave  propositions,  mmlided  the 
of  1882  in  but  two  particulars,  viz. .  by  in- 
lodndsff  cash  duties  and  a  home  valuation. 

The  4Ui  wclion.  as  has  already  been  stated, 
*a  have  no  bearing  upon  the  question,  as  it  is 
oaporary  in  its  character. 

Let  OS  proceed  to  the  5th  section  of  the  act. 
tHw  it  repeal  the  Ist  section?  It  provides  only 
1»at  ronercaa  may  reduce  the  whole  dutit*  be- 
:i"y  per  (sent.,  in  case  there  should  be 
tundjLocy  of  money  in  the  treasury,  or  raise 
a  to  twenty  upon  free  articles,  in  case  there 
iW  be  a  deficiency.    How  is  this  inc*on8ist- 
with  the  lat  section?   It  made  no  change 
bat  only  merves  a  power  which  existeii 
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without  such  reservation.  We  must  harmonize- 
these  sections,  if  possible.  The  rule  which  re- 
quires us  to  do  so  is  so  well  known  that  it  is 
u-seless  to  cite  authorities  in  support  of  it.  A 
reservation  of  power  to  legislate  is  not  legisla- 
tion. It  would  be  extraordinary  that  in  a  case- 
of  mutual  concession  all  duties  should  be  re- 
pealed, and  the  manufacturing  interest  left 
without  any  protection  at  all. 

The  6th  section  provides  "that  so  much  of 
the  Act  of  1832.  or  of  any  other  act.  as  is  in- 
consistent with  this  act,  is  hereby  repealed." 

The  rate  of  duties  differing  from  the  Act  of 
1833;  the  credit  on  duties;  the  duties  on  arti- 
cles made  free  by  the  Act  of  1833.  are  inconsist- 
ent with  this  act,  and  necessarily  repealed  by 
it.  But  the  provisions  of  the  act  which  merely 
contemplate  future  legislation,  and  yet  enact 
nothing  in  themselves,  such  as  that  "duties 
shall  be  laid  for  the  purpose  of  raising  neces- 
sary revenue  only;"  tliat  goods  paying  less 
than  twenty  per  cent,  nd  tnhrem  may  be  ad- 
mitted at  such  duty,  not  exceeding  twenty  per 
cent.,  as  may  be  provided  by  law;"  that  "the 
duties  shall  he  assessed  upon  the  value  thereof 
at  the  port  of  entry,  under  such  regulations  a* 
may  be  prescribed  by  law*'  (under  the  assump- 
tion beiore  stated),  are  inconsistent  with  no 
previously  existing  law. 

A  promise  to  pass  a  law  to  chanj^  the  rate 
of  duty  is  not  inconsistent  with  an  existing  law, 
so  as  to  repeal  it  before  the  promise  is  executed. 
The  future  legislation  contemplated  has  not 
been  had;  •the  onlv  thing  done  is  hy  the 
Act  of  the  11th  of  J^>eptemljer.  1841.  which  pro- 
videtl  that  all  articles  imported  after  the  30tn  of 
September,  1841.  which  paid  less  than  twenty 
per  cent,  or  came  free,  should  be  subject  to  a 
duty  of  twenty  per  cent.,  with  certain  excep- 
tions. 

I>et  us  now  return  to  the  consideration  of 
the  fourth  proposition  of  the  3d  section,  respect- 
ing the  home  valuation,  and  inquire  whether 
the  power  to  collect  duties  upon  it  did  not  exist 
under  the  Acts  of  1832  and  1838,  notwithstand- 
ing the  omission  of  Congress  to  legislate  as  to 
regulations. 

Omitting  the  qualification  of  the  clause,  was 
it  not  susceptible  of  execution  under  the  Act 
of  18:^2? 

1.  The  7th  section  of  the  Act  of  1832  con- 
tains a  principle  wliich  is  a.**  applicable  to  home 
as  to  foreign  valuation.  It  directs  the  actual 
value  to  bo  appraised  by  the  collector,  and  pro- 
vides for  dtities  then  or  thereafter  imposed. 
Value  is  what  a  thing  is  worth  in  the  market, 
and  the  law  that  provides  for  astrertaining  it 
by  the  judgment  of  appraisers  in  one  place 
lays  down  a  princii>le  by  which  it  may  l)c  ascer- 
tained everywhere. 

2.  By  the  ISlh  .section  a  rule  of  ascertain- 
ment is  prescribed  by  adding  insurance. 

3.  But  supposing  these  sections  insufficient, 
still  the  9lh  .section  of  the  act  vests  the  Secre- 
tary of  the  Treasury,  under  the  direction  of  the 
President,  with  power  to  prescribe  regulations, 
&c.  (Doc.,  261,  pp.  0,  7;  E.xecutive  Doc, 
27th  Cong.,  2d  sess.,  Vol.  V.,  opinion  of  Mr. 
Legare.) 

But  8upix)se  that  regulations  by  Congress 
were  necessary,  instead  of  being  made  by  the 
Secretary.  They  would  only  be  directory  to 
govern  the  otiicers  of  the  customs.    The  prin- 
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ciple  is  eBtablifibed  by  tbe  law.  Re^laUoos  { 
are  not  wanted  to  mttfe  the  rli^hts  of  mer-  \ 

chants  or  the  amount  of  \hv  tax,  lor  the  amount 
is  fixed  at  tweDtj  per  cent.,  and  this  court  de 
«ided  in  Weoff*  case  that  merchants  must  pay 
tlic  umDunt  of  duty  whether  the  custom-house 
ollicers  acted  rightly  or  not.  T\w  record  ad- 
mits that  twenty  per  cent,  was  fairly  paid  on 
home  valuation.  A  duty  thus  imposed  by  the 
law  becomes  a  personal  debt.  (13  Peters,  493.) 
The  government  could  recover  the  amount  al- 
though the  officers  gave  up  the  goods  witlm  it 
any  bond;  and  money  thus  properly jMud  cuu 
not  be  recovered  back.    (IT.  R.,  38(1.) 

T?iit  it  has  Ix'on  j-aid  that  the  statute  in  ques- 
tion limy  U;  expialued  by  txtrinnic  {mrol  evi- 
dence o^  the  meaning  of  the  Legislature  which 
pa<»?5cd  it.  Now.  1  lioUl.  1st.  Tnat  you  cannot 
look,  in  interpreting  au  act,  Iw^'ond  the  terms 
of  the  act  itself  and  the  particular  hlitorical 
circumstances  out  of  which  it  grew,  and  2d. 
That  if  you  can,  the  evidence  which  has  been 
invoked  proves  nothing. 

As  to  tlic  first  propositifm.  ««eo  Dwarris  on 
Statutes.  18;  lo  Jolms.,  3«0.  3y5,  U  IVlers.  662; 
1  Kent'8  Com.,  401;  Opinions  of  Attomeys- 
Oeneral,  Mr.  Wirt's  opinion,  444.  445. 
20*]  *lf  every  number  of  the  Legislature 
had  prcfernd  that  the  regulations  under  the 
Act  of  1832  should  not  have  been  sanctioned 
by  that  of  1833.  it  would  not  have  been  effect- 
ive to  repeiil  the  Act  of  1832,  unless  they  had 
expressed  their  wish  in  a  legislative  form. 
But  2d,  what  does  the  debatt;  prove?  Mr.Dick- 
in.son's  proposition  was  to  strike  out  the  para- 
^apb  resiJKecting  a  future  law  and  in.sert  an 
adoption  of  that  of  1882.  Upon  what  principle 
was  it  rejected?  Merely  because  ronirn-ss  in- 
tended to  reserve  the  power  instead  of  givmg  it 
to  the  executive.  Even  supposing  that  you 
knew  the  meaniui;  of  the  Senate,  would  it  fol- 
low that  the  House  of  Representatives  uuder- 
atood  the  law  so?  At  page  719  Mr.Robbins  pro- 
[x>.s<  (l  an  amendment,  th;i*  if  ingress  should 
omit  to  make  a  reimUtion,  the  law  should  cease; 
and  this  was  rejected.  Mr.  Willcins.  in  hit 
speech,  snid  tliat  the  law  was  not  to  Ix*  ox- 
pounded  by  the  declaration  of  any  senator. 

But  suppose  I  am  wrong  in  all  this,  still  I 
say  thai  the  (•ollt'Otor  is  not  personally  respon- 
sible. 1  concede  thut  if  an  agent  exacts  money 
illegally,  and  ha.s  notice,  be  is  liable.  But 
there  is  a  distinction  between  voluntary  and 
invuluuLHry  pa\'U)euts.  (10  Peters,  I'-il;  18 
Peters,  297.)  These  cases  were  before  tlic  Act 
of  iy:>y,  antl  miller  them  Mr.  Iloyt  claimed  a 
right  to  reUiiu  money  iu  his  hands  to  meet  pro 
tests.  Tlie  Act  of  3d  March,  lH;i9,  was  passed 
to  pr»;vent  this  practice,  and  was  founded  upon 
Mr.  Grundy's  opinion,  reported  in  Opinionsi  of 
Attorneys- General,  p.  1387.  This  act  sa3's  that 
money.s  paid  to  collectors  shall  not  be  held  by 
them.'  but  shall  be  placed  to  the  credit  of  the 
Treasurer  of  the  United  States.  Ik  contains 
two  provisionjj. 

1.  'I'Juit  Llie  collector  siiall  pay  over  to  the 
Treasurer. 

2.  It  creates  a  remedy  for  the  party  by  au- 
thorizing the  Secretary  of  the  Treasury  to  draw 
hLs  warrant  upon  the  iTreasurer  for  the  amount 
to  be  refunded,  llow  can  an  importer,  since  this 
act,bring  a  personal  action  againt<t  the  collector? 
This  acuon  of  oMuinpmf  is  founded  on  an  im> 
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plied  promise.  But  will  the  law  imply  a  prom 
tse  in  tlie  face  of  the  Act  of  l$R9.  which  directo 

all  nioaeys,  whether  receive*!  ])r  jurly  or  m 
properly  by  the  collator,  to  be  paid  immedi- 
ately over  to  the  treasurer?  The  case  in  10 
Peters,  154,  sanctions  n  colhx  tor's  retainicp 
money  if  it  is  paid  under  a  protest,  hut  t^ 
was  before  the  Act  of  1880.  It  he  bad  sivee  s 
bond  not  to  pay  it  over,  the  bond  wnuln  h.'iv~ 
been  void.  If,  then,  he  cannot  retain  the  montv 
without  violating  the  laws,  how  can  a  pmaSm 
to  retain  it  be  implied? 

If  an  agent,  acting  in  the  execution  uf  adutv. 
indorses  a  bill,  he  is  not  personally  llaMe.  (S 
Price,  564.)  Nor  will  a  suit  Vio  n^unstan  Sgcai 
who  pays  over.    (4  Cowcu,  4-if),) 

And  a  case  in  Wheaton  carries  liie  dodraw 
further  still,  that  an  officer  of  government  I* 
not  ()er8onally  responsible  for  torts.  (8  Wheat.. 
246.) 

*Mr.  Johnson,  in  reply  and  concIuwon:[*2l 
Let  us  consider  in  the  first  place  the  point 
just  raisc<l,  viz.,  thatwc  cunnotrecover  because 
the  collector  ha.s  paid  the  mousy  over  to  the 
govemm en t .    We  say : 

1.  That  there  is  no  such  general  principle. 

2.  That  tiie  Act  of  \mi)  did  not  establish  it 

3.  Tlmt  if  It  did,  the  svct  would  be  uncon- 
stitutional and  void. 

1.  The  original  cases  establish  that  where 
payment  has  been  made  to  an  agent,  who  hM! 
paid  it  over  without  notice,  the  agent  b  m 
responsible.  But  if  there  be  notice  he  h\».  { 10 
Peters,  1.54;  13  Peters.  267;  3  Wheat.  24«;  4 
Cowcn.  4r,(Mr>8;  9  .Tohu.s.. 

2.  It  is  said,  however,  that  the  Act  of  im 
has  changed  the  law  in  tliis  respect  It  Is  |iral»l 
able  that  collectors  sometime.*^  retainctl  to  mu  L, 
and  if  so,  the  act  was  right.  But  it  only  nukeq 
a  rule  between  the  goyerament  and  its  oAeaEi 
without  interfering  with  the  rights  of  the  mer- 
chant. The  2d  section  says,  "paid  tmder  ptth 
test  against  the  rate  of  duty."  but  does  not  im 
dude  ca.'ie.s  in  which  it  is  alleged  that  rhet^  b 
no  duty  at  all.  if  the  argument  on  the  otbei 
rfde  be  correct,  there  can  be  no  suit  at  all  agaiflii 
any  collector,  and  the  President  has  only  t.i  ra 
struct  him  to  seize  upon  any  man's  goods  tiia 
he  chooses. 

3.  Would  siich  a  law  he  con.stitutionan 
It  is  unnecef^snry  to  enlarge  upi^n  ll»e 

trineethat  the  government  has  only  limited  po^ 
cm,  and  that  its  fundanu-ntjil  pri'ticipal  is  tl» 
sacreduc&H  of  private  property,  wljich  is  not  ti 
be  taken  without  law.  The  true  constrwi&CT 
of  the  Act  of  18:^9  must  be  that  !b.  Sc-crrtrLT; 
of  the  Trea-sury 'm  lo  draw  his  war  run  t  for  v>hM 
ever  amount  may  be  recovered  against  ibe  ou] 
lector,  ond  not.  that  he  is  vested  with  discTv 
tionary  power  whether  to  refuud  or  not  J 
would'  not  be  Justice  to  turn  a  citizen  over  fia 
redress  to  the  veiy  goverDnwDt  whidi  hasix 
jured  him. 
But.  to  pursue  the  argument. 

1.  Were  we  bound  to  pay  anything  at  aTf? 

2.  If  so,  how  much,  on  the  home  or  fon Jir 
valuation? 

The  first  point  turns  on  the  Act  of  Man^ 
1833,  which  it  is  desirable  to  construe  E 
own  terms  only,  but  if  this  isditHcult,  wc  h.u'v 
a  right  to  resort  to  its  historv.  The  lat  sectitt 
provides  for  reductions  untiJ  June,  ISI^  JJi 
that  time  was  there  any  law  for  the 
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of  duties?  We  s&y  not.  Up  to  that  day  there 
c»n  be  no  doubt  of  the  existence  of  a  duty,  or 
tiut  it  was  levied  on  the  foreign  valuation.  It 
ii  tine,  that  if  the  law  had  stoppetl  there  the 
dmj  would  have  continued.  But  that  ia  not  all 
ihe  law.  It  intended  to  provide  also  for  a  time 
Hibsequeut  to  June,  1842,  in  some  particulars, 
tf,  for  example,  payment  in  ready  money  and  a 
boine  valuation. 

The  3d  section  nays,  that  until  June,  1842, 
22*]the  duties  shall  remain  'and  be  collected. 
If  they  could  already  be  collected  by  existing 
i^,  these  words  are  suj^ertluous.    It  must  be 
r-»d  as  xf  the  words  "and  no  longer"  were  in- 
itri*d.  After  June,  1842,  the  act  says,  that  only 
t-jrh  an  amount  of  revenue  shall  be  raised  as  is 
itttsiary  for  an  economical  administration  of 
the  government.    Was  this  a  twenty  per  cent, 
duty?  Who  can  tell?  It  was  impossible  to  say, 
:ine  yean?  in  atlvance.  what  sum  would  be  nec- 
mxTj.    It  was  to  be  collected,  too,  in  a  differ- 
fo:  mode:  a  home  valuation  was  introduced  for 
•he  first  lime.    The  Act  of  1832  directed  ap- 
pnifters  to  ascertain  the  foreign  valuation.  It 
»  add  by  the  other  side  tliat  it  is  easy  to  a<ld 
fhvgeB,  Jcc. ,  and  then  you  ascertain  the  home 
nlo^tion.  Hut  this  is  not  so,  l)ccause  the  value 
»!  home  fluctuates  from  a  variety  of  causes. 
Pjere  is  a  j^reat  difficulty  in  carrying  out  this 
pruiciple  of  home  valuation,  because  the  Con- 
■tittilion  requires  duties  to  be  uniform  in  all  the 
pom.  This  very  subject  was  the  great  objection 
to  the  Compromise  Act.  Ought  it  to  have  been 
Irf:  to  the  executive?   It  is  said  tliat  the  Act 
vf  1S32  had  so  referrctl  it.    But  not  so.  That 
ici  only  authorized  the  executive  to  guard 
•cunst  fraud.    Knowing  the  difficulty  of  cx- 
Kuiing  the  duty.  Congress  would  not  have  so 
iefl  it.   There  is  little  or  no  difference  between 
|hring  the  executive  power  to  impose  a  tax  and 
power  to  direct  the  m<xle  of  levying  it.  In  fact, 
Ike  Secretary  of  the  Treasury  issued  three  dif^ 
hrait  regulations  on  the  subject.    If  previous 
bws  i^ve  the  power  to  the  executive,  wh^'  were 
ifce  words  in.serted  "  under  such  regulations  as 
■•y  be  prescribed  b}'  law  "    Mr.  Legare  says, 
lokeans  "  may  or  may  not  be  prescrioed ;"  and 
iM  "  may  "  is  not  imperative. 

The  4tb  section  of  the  act  is  .said  to  have  no 
kving  upon  the  present  point ;  but  I  do  not  so 
Mpider  it.  It  provides  for  free  articles  utiiii 
file.  1842:  after  that  time  they  fall  back  into 
krir  former  claas.  But  the  section  contemplates 
keih  l^isIatioD,  when  it  says  that  gn<KlH  shall 
to  admitted  on  such  terms  as  shall  be  pre.^eribed 
kv.  Why  put  this  in,  unless  it  was  thought 
mt  ibere  would  be  no  law,  unless  one  were 
■■ed?  The  last  part  of  the  Ikl  section  ought 
•  be  read  as  if  it  wi^re  part  of  the  1st.  If  you 
MB  them  together,  the  sense  is  clear:  and  their 
^nitkg  la,  that  there  is  no  duty  after  1842, 
mkm  bj  the  passage  of  another  law. 

What  will  you  do  with  the  articles  enumera- 
■d  io  the  4th  section?  After  1842  they  must  go 
ark  to  tbeir  former  class.  But  this  would  in 
Kfiere  with  the  basis  of  the  compromise.  If 
be  other  aide  is  right,  these  articles  must  l>e 
iTfd  acain,  and,  not  being  included  wilhin  the 
-ecckm.  might  be  taxea  more  than  twenty 
ms  otBL  But  tliis  was  not  the  meaning.  Tlie 
te  Act  was  more  like  u  tr(,'aty  of  peace 
a  law:  but  the  parties  could  not  sec  as  far 
a  Idtt.    One  thought  that  free  trade,  and 
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the  other,  protection,  would  by  that  time  be 
the  settled  policy  of  the  county,  and  therefore 
both  agreed  in  referring  the  whole  matter  to 
future  legislation.  They  intended  *to  lay  [*23 
down  certain  general  rules,  which  they  expect- 
ed to  have  a  commanding  influence. 

The  5lh  section  was  not  in  the  bill  when  orig- 
inally reported.  Why  was  it  put  in?  (See 
Mr.  Clay  8  speech,  Reg.  Deb.,  Vol.  IX..  part  I, 
p.  463.)*  The  original  bill  provided  thai  after 
1842  the  duty  should  be  twenty  per  cent. :  but 
this  was  stricken  out,  and  a  clause  inserted 
that  Congress  should  provide,  <fec.  Temporary 
systems  of  legislation  have  often  been  adopted. 

As  to  "  regulations  to  be  prescribed  by  law": 
The  debates  show  that  a  proposition  was  dis- 
tinctly made,  by  Mr.  Dickinson,  to  leave  them 
to  the  executive,  and  rejected,  because  it  was 
doubted  whetlier  it  was  a  |>ower  appropriate  to 
the  executive.  The  action  of  the  27lh  Congress 
shows  its  opinion.  A  bill  passed  with  much 
unanimity  to  continue  duties,  but  failed  to  be- 
come a  law  in  consequence  of  one  controverted 
point.  But  the  message  of  the  President  ad- 
mitted that  a  law  was  desirable.  Taxation 
should  be  clearly  imptjsed  and  only  by  law,  not 
by  the  discretion  of  the  executive. 

Ought  the  duty  to  have  been  levied  on  a  home 
valuation?  There  was  uo  law  for  this,  even  if 
the  1st  section  continued  a  duty  of  twenty  per 
cent.  It  was  to  be  carried  out  under  regulations 
to  be  prescribed  by  law.  and  none  were  pre- 
scribed. The  friends  of  protection  refused  to 
pass  the  law,  unless  a  home  valuation  were  in- 
serted, and  they  were  unwilling  to  leave  the 
matter  to  the  executive,  because,  if  hostile  to 
protection,  he  mi^ht  destroy  it.  The  difference 
in  this  small  invoice  is  f 1,500. 

J/r.  Chiff  Justice  Taney  delivered  the  opinion 
of  the  court : 

This  suit  comes  before  the  court  upon  a  case 
stated,  and  is  brought  here  by  writ  of  error 
from  the  Circuit  Court  for  the  District  of  Mary- 
land. 

The  case  in  its  material  circumstances  is  this : 
On  the  20th  of  August,  1842.  the  plaintiffs  in 
error  imported  into  tne  port  of  Baltimore,  from 
Liverpool,  certain  merchandise  particularly  set 
forth  in  the  record,  which,  at  the  port  of  Bal- 
timore, was  of  the  value  of  ^44,340.  as  asccr- 
tniiied  b}-  appraisement  at  the  custom-house. 
L'pon  these  ^oods  the  defendant  in  error,  who 
was  at  that  time  the  collector,  acting  in  pursu- 
ance of  orders  and  regulations  made  l»y  the 
Treasury  Department  under  the  direction  of 
the  President,  demanded  for  duties  twenty  per 
cent,  upon  the  value  so  ascertaintKl;  which 
amrnint  was  paid  b^  the  plaintiffs  in  error  un- 
dej- protest:  and  this  action  instituted  against 
the  collector  for  the  purpose  of  recoverintr  back 
the  money.  There  are  some  other  circumstances 
mentioned  in  the  case  stated,  but  in  the  view 
which  the  court  takes  of  the  subject  it  is  un- 
ueces.sary  to  recapitulate  them.  The  judgment 
i>f  the  Circuit  Court  was  in  favor  of  the  defend- 
ant. 

The  great  question  intended  to  be  tried  is, 
whether,  under  the  Act  of  Congress  of  March 
2,  1S33,  the  government  was  authorized  to  col- 
lect*any  duties  upon  goods  imported  after  1*24: 
the  30th  of  June,  18^,  without  the  aid  of  fur- 
ther legislation  by  Congress? 
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In  expounding  this  law  the  judgment  of  the 
court  cannot,  in  any  degree,  be  influenced  by 
the  construction  placed  upon  it  by  individual 
members  of  Congress  in  the  debate  which  took 
place  on  its  oassage.  nor  by  the  motives  or  rea- 
BODS  assignco  by  utern  for  supporting  or  oppos- 
incr  amendments  that  were  onered.  The  law 
as  it  pus-sfd  is  the  will  of  the  majority  of  both 
houses,  and  the  only  mode  in  which  that  will  is 
spoken  is  in  the  act  itself;  and  we  miist  gather 
their  intention  from  the  language  there  used, 
comparing  it.  when  any  ambiguity  exists,  with 
the  laws  upon  the  same  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  times  in 
which  it  was  passed. 

The  act  in  question  is  certainly  not  free  from 
difficulty;  ana  th^s  difficulty  arises  from  its  pe- 
culiar character.  It  is  commonly  called  the 
Compromise  Act;  and  upon  the  face  of  it.  it  is 
evident  that  something  was  intended  beyond 
the  ordinary  scope  uf  legislation.  Provisions 
aie  introduced  in  relation  to  the  future  action 
of  Congress  upon  the  teilff .  which  cm  only  be 
acr'»nr;ffd  for  by  regarflinL:  tlic  net  us  a  com- 
promise of  conflicting  opinions  on  that  subject, 
wherehy  a  certain  scSe  of  duties  was  flxea  up> 
OO  and  established  until  June  80, 1842,  and  cer- 
tain leading  principles  agreed  upon,  by  which, 
after  that  mne,  it  was  proposed  to  regulate  the 
action  nf  Cnn^^rf><5s.  and  the  Intti  : ,  ;is  well  as 
the  former,  inserted  in  the  law  in  the  forms  of 
legislation.  That  tliis  was  the  ease  is  abundant* 
ly  manifested  by  several  cIhti'^p';  in  tTie  act.  and 
particularly  in  the  6th  and  last  section,  which 
provides  that  nothing  contained  in  the  act  sliall 
be  construed  to  prevent  the  pas!yige.  prior  or 
subsequent  to  the  80th  of  June,  1842»  of  laws 
to  prevent  and  puniA  evasions  of  the  duties 
imposed  by  l:nv  nor  to  prevent  the  passage  of 
any  act  prior  to  the  day  last  mentioned,  in  the 
contingency  of  either  excess  or  defidenc^of  the 
revenue,  altering  the  rates  of  duties  on  nrticlc,s 
which,  under  the  Act  of  July  14,  1832,  were 
subject  to  a  less  rate  of  duty  titan  twenty  per 
cent.,  in  such  manner  an  not  to  excee<l  that 
rate,  and  so  as  to  adjust  the  revenue  to  either 
of  the  aforesaid  contingencies.   Now,  it  is  im- 

Sossible  to  suppose  that  Congress  could  have 
oubted  its  power  to  repeal,  or  modify  after- 
warda,  the  duties  imposed  by  this  act,  in  such 
manner  as  the  public  exigencies  might  require, 
or  its  power  to  pat«  laws  to  secure  llic  collection 
of  the  revenue,  and  to  punish  anyone  who 
might  attempt  to  evade  the  duties  impo«?ed  by 
an  act  of  Congress.  If  there  had  beeu  nothing 
in  this  law  out  of  the  ordinary  course  of  legis- 
lative action,  it  would  hardly  have  been  deemed 
necessary  to  encumber  it  with  tliese  reservations 
of  power,  which  nobody  doubted,  antl  which 
Congress  was  continually  exercising  upon  every 
other  subject.  These  provisions  strongly  mark 
its  peculiar  character.  And  this  association  of 
positive  and  imperative  en  act  men ta,  with  agree- 
ments for  future  action,  ha.s  perhaps  unavoid- 
ably Dccasioncd  some  obscurity  Mini  ttstosome 
i£^*]  of  the  clauses,  made  it'ditlicult  at  *flr8t 
bight  to  say  whether  the  language  was  manda- 
tory, or  merely  declare«l  the  princriples  bv  which 
it  was  proposed  that  the  legislation  of  Congress 
should  afterwards  be  governed. 

Taking  this  view  or  itii  general  character  and 
objects,  the  very  kirgesum  ultimately  involved 
in  the  oontroveny  makes  it  the  duQr  ot  the 
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court  to  proceed  to  a  closer  and  more  careful 
examination  of  it&  different  provisions.  It  i» 
evidently  supplementary  to  the  Act  of  July  14. 
1B32,  and  repeals  only  so  much  of  that  act'tsd 
of  other  previous  acts,  as  are  inconsistent  with 
it.  All  of  theduties,  therefore,  imposed  by  the 
Act  of  1882,  or  any  other  law,  and  all  th«  ruk» 
and  regulations  provided  for  tl^  collectioo, 
remain  in  full  force,  unleas  thoy  sm  InrflBiiil 
ent  with  the  act  in  q\ie«rion. 

The  point  to  be  determined, then,  is  whether, 
after  the  80th  of  June.  1842,  the  collation sf 
duties  imposed  by  the  Act  of  \H\V2.  or  by  iny 
other  law  as  modified  by  the  Act  of  ia  in- 
consistent with  the  last  mentioned  act.  In  other 
words,  whether  it  repeals  all  pre%'ious  laws  im- 
posing duties  after  the  time  alxive  mentioned; 
and  if  it  does  not,  whether  it  has  failed  to  prv*- 
vide  the  necessaiy  rules  and  regulations  to  cna* 
ble  the  proper  officers  to  collect  them. 

The  Isi  section  de<-lares  that  all  dutle*  above 
twenty  per  cent,  ad  talorcm,  imposed  Inr  the 
Act  of  188S.  or  any  previous  laws,  shall  ee  re- 
duced annuallv,  at  the  rate  therein  mt-ntioncd, 
until  the  Slat  of  December,  Idil  ;and  that  aftei 
that  time  Uie  one  half  of  the  excess  above  twoh 
tv  per  cent,  shall  l)c  deducted;  and  fnnu  and 
after  the  80th  of  June,  1842,  the  other  Ml 
shall  be  deducted.  Here  (he  seetfon  stops;  sad 
.HO  far,  therefore,  from  repealing  the  whole  'in 
ties,  it  by  necessary  implication  continues  a 
dutv  of  twenty  per  cent,  after  the  80th  of  June, 
1843;  for  tho  (lirrrtion  to  dcnluct  the  exc«« 
above  that  sum  presupposes  that  a  duty  to  that 
amount  is  imposed  and  Co  be  collectM.  Tlx 
lanjfiifti-T  used  is  eqniv:i!rnt  to  a  positive  enact* 
men  I,  that  from  and  aftcir  the  80th  of  June, 
1842,  the  j^oods  therein  raentioned  shsJl  bi 
charged  with  that  duty. 

The  2d  section  is  to  the  same  effect.  Fm 
after  modifying  the  duties  imposed  by  the  Ad 
of  18:32,  in  regard  to  the  articles  mentioned  it 
that  sectioD,  it  is  declared  thai  these  dutb 
sliall  be  liable  to  the  same  deductions  as  are  pre 
scribed  in  the  Isl  section — thnt  is  to  say.  '^^^ 
excess  over  twenty  per  cent,  remaining  on  iu 
80th  of  June,  1842,  is  to  be  deducted ;  and  coa 
sequenlly  very  clearly  implying  that  twenty  pel 
cent,  is  to  be  charged  and  collected  after  th& 
period. 

The  8d  section  provides  that  the  duties  ira 
posed  by  existing  laws,  as  nuxlitied  by  that  act 
shall  remain  and  continue  to  be  collected  untt 
the  30th  of  .Ttme,  1842;  that  after  that  time  til 
duties  shall  be  collected  in  ready  money  :anf 
that  such  duties  shall  be  laid  as  are  neccaur^ 
to  an  economical  administration  of  the  govan 
ment.  and  shall  be  assessed  upon  the  rune  til 
the  goods  at  the  port  where  tliey  are  enten^ 
"  under  such  reguhttions  as  may  be  prescrihst 
by  law."  I 

The  latter  words  of  this  section  relate  mere!] 
to  the  regulations  *by  which  the  duties 
were  to  be  collected  after  the  tfanei . 
that  part  of  the  controversy  will  Ik'  hcrt-Hnr 
oonaidcrod.  The  points  to  which  our  atteausi 
is  now  directed  is.  whether,  under  thfa  m4  m 
prer*  liii  L:'  acts  of  Congress,  anv  ihitTO';  .-ntjUnn 
to  be  imposed;  in  otn«'  worti^,  whether  tfa^ 
were  not  all  repealed  by  this  act  ^  IN 
of  June.  1842.  Certainly  the  protiaon  th  t 
they  shall  be  paid  in  cash,  and  aaaeaaed  a|«l 
the  home  valoatlon,  ia  no  lepeaL  QHiMN 
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Ttaon,  that  such  duties  should  be  laid  after  the 
time  i\K>ve  mentionwi.  as  were  necessary  to  an 
fconomical  administration  of  the  government, 
be  construed  to  repeal  all  the  duties  existing  at 
tli&t  time?  We  think  not.  The  court  are  not 
luitiorizHl  to  decide  upon  the  amount  of  reve- 
nue neci-ssuj  to  an  economical  administration 
of  the  iiovemmcnt.  It  is  a  (juestion  for  the 
Lccislature.  And  the  provision  in  this  clause 
of  the  section  addresses  itself  to  future  legisla- 
tire  bodies,  and  not  to  the  tribunals  and  offlccrs 
whose  duty  it  is  to  carry  into  execution  the 
km  of  Congress.  And  we  should  hardly  l)e 
jvtilled,  by  any  rule  for  the  judicial  interpre- 
tttioo  of  statutes,  in  pronouncing  terms  like 
tbe«e  to  be  an  implied  repeal  of  all  duties  after 
the  time  specified,  when  that  construction 
vould  make  the  law  inconsistent  with  itself,  by 
Rpt&liog,  in  the  3d  section,  the  duties  it  had 
Maiinuwi  in  force  in  the  Isl  and  2d.  On  the 
footrary.  the  true  judicial  inference  would 
ruber  seem  to  be.  that  it  was  supposed,  at  the 
lime  of  the  passage  of  the  act,  that  the  modi- 
fied duties  remaining  imposed  on  the  30th  of 
June,  1842,  might  produce  the  proper  amount 
of  revenue  to  be  levied  with  a  view  to  the  eco- 
■omical  administration  of  the  government;  but 
loiTing  it  to  Congress,  when  the  time  arrived, 
to  alter  and  modify  them  in  the  manner  and  for 
the  purposes  specified  in  this  act. 

The  4th  section  merely  provides  that  certain 
«mimeratetl  articles  shall  be  admitted  to  entry 
fnc  from  duty  from  December  3l8t.  1838,  until 
tLiSUth  of  June,  184*2,  and  therefore  contuitis 
■oUung  that  can  intlaence  the  decision  of  the 
court. 

The  5th  section  declares  certain  articles  free 
tfter  the  30th  of  June,  1842.  and  then  provides 
Uat  all  imports  on  which  the  Ist  section  oper- 
tttt.  and  lul  articles,  which  were  at  the  time  of 
the  pttmge  of  the  law  admitte<l  to  entry  free 
torn  duty,  or  paying  a  less  rate  of  duty  than 
twenty  per  cent,  ad  ealorem.  More  the  30th 
<Ut  of  June.  1S42,  may  be  admitted  to  entry 
nbject  to  such  duty,  not  exceeding  twenty  per 
cent  m  shall  be  provided  for  by  law;  and  this 
Mtion.  an  well  as  the  3d.  hiis  been  much  reliinl 
«o  in  opposition  to  the  duty  claimed  by  the 
IDTcniment.  But  is  it  not  like  the  clause  in 
(heSd,  of  which  we  have  already  spoken,  the 
tuniage  of  compromise  and  agreement,  and 
mtam.d  to  those  who  .should  be  afterwards 
CiOed  upoo  to  legislate  on  the  subject,  rather 
ihao  to  be  administrative  tribunals  and  officers 
of  the  country?  It  reserves  to  Congress  the 
ri^t  to  reduce  the  duties  continue<l  by  the  1st 
■ttkm  below  twenty  per  cent, ;  to  impose  du- 
27*1  del  on  free  articles,  and  to  *rai.sc  duties 
vhica  were  below  twenty  per  cent,  up  to  that 
toount  Tet  nobody  could  have  sup{x>se4l 
tlui  Congress  would  not  have  the  power  to  do 
»il  this,  if  it  thought  proper  to  exercise  it,  with- 
ooC  any  reservation  of  this  description.  The 
dsoK  obTiousIy  was  nr)i  intnMluced  to  reserve 
power,  but  w^ith  a  view  to  the  manner  in  which 
tt  ihoald  afterwards  be  exercised.  As  a  mere 
<|Qation  of  power.  Congress  un(K>ubtedly  had 
utiMirity.  after  the  80th  of  June.  1842,  as  well 
M  before,  to  impose  any  duties  it  saw  tit  u{)on 
the  articles  referred  to,  or  upon  any  other  im- 
ports. And  it  cannot  be  supposetl  that  the  Con- 
ptm  of  1888  intended  to  restrict,  by  force  of 
law.  the  rights  of  a  future  Congress.    Yet  If 
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we  lose  sight  of  the  compromise  character  of 
the  act.  and  treat  it  as  an  ordinary  acto  f  legis- 
lation, we  should  be  bound  to  say,  from  the 
language  used,  that  the  Congress  from  1833 
sup|X)8ed  that  the  raoditications  of  the  revenue 
made  by  them  could  not  be  altered  by  a  subse- 
quent Legislature,  unless  the  right  to  do  so  was 
expressly  reserved.  No  one  would  think  6f 
placing  such  a  construction  upon  the  section  in 
question;  and  the  difficulty  is  removed  when 
we  look  at  it  in  what  we  doubt  not  is  its  true 
li^ht,  and  regard  it  as  a  compromise  of  con- 
flicting opinions,  which  it  was  believed  would 
lie  afterwards  respected,  when  it  had  l>een  thus 
solemnly  set  forth  in  a  law.  In  this  view  of 
the  subject,  it  is  not  repugnant  to  the  Ist  and 
2d  sections,  and  leaves  the  duties  retained  by 
them  in  full  force  after  the  30th  of  June.  1842, 
until  they  should  be  altered  by  subsequent  leg- 
islation. 

The  6th  and  last  section,  the  contents  of  which 
have  been  already  slated,  still  more  clearly 
marks  the  character  of  the  act;  and  upon  a 
view  of  the  whole  law,  the  court  are  of  opinion 
that  the  duties  which  were  in  force  on  the  first 
of  July.  1842,  continued  in  force  until  they 
were  afterwards  changed  by  act  of  Congress. 

This  brings  us  to  the  remaining  inquiry, 
whether,  after  the  30lh  of  June.  1842,  there 
were  any  regulations  in  force  by  which  the  of- 
ficers of  the  revenue  were  authorized  to  collect 
the  duties  which  had  not  been  repealed  by  the 
Act  of  1833;  and  this  question  may  he  disposed 
of  in  11  few  words,  jis  il  rests  alto^xether  U[)ou 
the  3d  .section,  the  material  parts  of  which  have 
been  already  stated. 

Before  the  pH.ssage  of  the  Act  of  1833,  there 
were  ccrtaiiily  regulations  prescrilietl  by  law, 
abundantly  sufficient  for  the  collection  of  the 
revenue.  The  clau.sc  at  the  close  of  the  3<1  s<t- 
tion,  which  directs  that  after  the  time  so  often 
referred  to  the  duties  shall  be  as.si;s.sed  upon  the 
value  at  the  port  where  the  goods  are  entered, 
"under  such  regulations  as  may  be  prescril)ed 
by  law,"  can  .scarcely  be  considered  as  an  im- 
plied repeal  of  all  previous  regulations;  for  it 
does  not  confine  the  regulations  s|M)ken  of  to 
such  as  might  afterwards  be  enacted,  but  uses 
the  ordinary  legislative  language  appmpriale 
to  the  subject,  whicii  naturally  and  evidently 
embraces  all  regulations  lawfully  existing  at 
the  time  the  home  duties  went  into  operation, 
whether  made  iM'fore  or  afterwards.  They  can 
by  'no  ju.st  rule  of  construction  he  held  [*28 
to  repeal  pre-existing  ones;  nor  to  retpiire  any 
new  legislation  upon  the  subj^'ct.  unless  it 
should  turn  out  that  those  already  in  force  were 
insuflicicnt  for  the  purpose. 

But  it  has  been  urged  that  this  clause,  taken 
in  connection  with  the  new  rule  of  home  valu- 
ation, then  for  Uie  first  time  established,  and  to 
which  they  refer,  shows  that  new  regulations 
were  contemplate<l.  ina^^much  as  the  existing 
legislation  upon  that  subject  had  been  directed 
altogether  to  the  value  at  the  place  of  export. 
This  argument  would  undoubtedly  be  entitled 
to  great  weight,  if  the  subsisting  rules  and  reg- 
ulations could  not  be  applied  to  this  new  mode 
of  assessing  the  duties.  But  if  the  regulations 
already  in  force  were  applicable  to  this  new 
state  of  things,  there  is  no  rt>ason  for  conclud- 
ing that  Uiere  was  any  intention  to  ret)eal  them, 
even  although  it  should  appear  that  they  had 
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been  framed  with  a  view  to  the  foreign  value, 
and  shoiild  be  found  more  difHcult  of  execution, 
and  less  satisfactory  in  the  result,  when  applied 
to  the  value  at  the  iK)rt  of  entry. 

The  most  important  regulauoos  in  relation 
to  this  part  of  the  case  are  contained  In  the  7lh. 
8th  and  9lh  sections  of  tin  Art  of  July  14th. 
1^.  It  18  true  that  these  regulations  point  to 
the  Talue  of  the  gooda  at  the  place  of  export  ; 
and  mnny  of  the  powers  particularly  conferred 
on  the  appraisers  woula  not  i^ist  them  in 
aacolaining  the  Taloe  at  the  place  of  import, 
and  could  not  be  used  for  that  purpose.  But 
the  substantial  and  ownifest  object  of  these  reg- 
ulations la  to  enable  the  proper  offlcera  to  de* 
termine  the  amount  np  >n  whioli  the  rate  of 
impost  fixed  by  law  in  chargeable;  and  if  the 
|mee,  with  reference  to  which  the  valnatioii  la 
to  be  made,  is  chang:ed.  it  floes  not  by  any 
means  follow  that  the  powers  before  given  to 
the  olBoers,  and  the  datics  imposed  upon  them, 
are  not  still  to  be  exercised  and  performed  so 
far  as  they  are  applicable  to  the  new  state  of 
tldngs.  llie  object  and  intention  of  the  valu- 
ation is  still  the  same.  It  is  to  execute  the 
law,  and  to  emem  and  collect  the  duty  pre- 
scribed. Thus,  for  example,  the  7th  section  of 
the  Act  of  1882  declares,  amonfr  oth^r  thiii^^ 
tliat  it  shall  be  the  duty  of  the  a{)pnii.sers,  ami 
of  every  penon  acting  as  such,  by  all  reason- 
able ways  or  means  in  his  power,  to  as^^ertain, 
estimate,  and  apprai.v,'  the  true  and  actual  value 
of  the  goods,  at  the  time  purchased  and  the 
place  from  which  they  were  imported.  The 
place  of  valuation  is  afterwards  changed  bv 
the  Act  of  1883.  and  the  duty  imposed  accord 
ing  to  the  value  at  the  home  port.  It  would 
be  a  most  unreasonable  interpretation  of  the 
law  to  say  that  the  appraisers  mu.st  still 
through  the  ceremony  of  estimating  the  value 
at  the  foreign  port;  or,  that  the  mere  change  of 
place  repealed  the  authority  to  value  at  all.  In 
ooth  cases  the  only  object  of  the  appraisement 
is  to  ascertain  the  mm  upon  which  ttie  duty  is 
to  he  calculated ;  and  the  value  of  the  ewxls  at 
the  foreign  port,  or  at  the  home  port,  is  of  no 
29*]  importanee  to  the  public  except  in  *8o 
far  as  it  flx^  the  sum  upon  li  the  collector 
is  to  levy  the  rate  of  duty  directed  by  law. 

The  iCh  aeetfoD  makea  It  the  dnty  of  the  6ec- 
retarrof  the  Treasury,  under  Ihr  lirection  of 
^e  President,  from  time  to  time  to  establish 
auchralea  and  regulatfont.  not  inconriatent  with 
the  laws  of  thr  rin'ftl  Slates,  as  the  Pre«!ideni 
shall  think  proper,  to  secure  a  just,  faithful, 
and  hnpfurtial  apprdsal  of  all  ^oods,  wares, 
and  merchandises,  as  aforesaid  imported  Into 
the  United  States,  and  just  and  proper  entries 
of  such  actual  value  thereof,  and  of  the  square 
yards,  parcels,  or  other  quantities,  a.i  the  case 
may  require,  and  of  such  actual  value  of  every 
of  them;  and  It  la  made  the  dnty  of  the  s<'(  re- 
tary  of  the  Treasury  to  report  all  such  ruli  s 
and  regulations,  with  the  reasons  therefor,  to 
tiM  next  aeaiiott  of  Congress.  It  is  very  clear 
that  any  regulations  within  the  authority  thus 
given  are  regulations  pre.scril>cd  by  law.  And 
although  this  section,  as  well  as  the  others  1)e- 
fore  mentioned,  undoubtedly  contemplated  the 
value  at  the  foreit^u  port,  yet  when  the  valua 
tion  is  tran'^ferred  to  a  home  port,  it  was  Still 
the  duty  of  the  Secretary  of  the  TroKurv  to 
frame  rules  and  regulations  to  aiKxTium  the 


value  upon  which  the  law  directed  that  the 
duty  should  be  assessed.  For  this  is  the  only 
object  of  the  appraisement,  and  the  only  puri 
pose  for  which  rules  and  r^latbos  are  to  be 
framed. 

Indeed,  when  It  Is  evident  that  nnder  the 

Act  of  1883  certain  duties,  as  then-in  mMiflcd. 
were  continued  after  the  30th  of  June,  ld42.  it 
would  scarcely  consist  with  judidal  duty  to 
give  an  over-technical  construction  to  doubtf  rj| 
words,  wliich  would  malte  the  Legislature  in- 
consistent with  ftself,  by  imposing  a  duty  osi 
goods  imporied,  and  at  the  same  tim  n  (m  ilir  g 
alt  laws  by  wliich  that  duty  could  be  coUccu-dT 
Tor  It  cannot  he  snppoeed  that  Congress,  in 
onp  nnd  the  same  law.  could  •^o  hnve  intended; 
1  and  Euch  an  intention  ought  not  to  be  implies], 
I  nntosa  It  waa  apparent  from  uneqnivocaj  lan-i 
'  guagrc.  We  thlna  that  there  are  no  words  ir. 
the  Act  of  1683  from  wliich  such  a  deagn  can 
fairly  be  inferred. 

It  appears  from  the  case  stated  that  the  grxAs 
in  qucastion  were  subject  to  a  duty  of  twenty 
per  cent  under  the  1st  section  of  the  last  meu' 
tioned  act;  and  that  the  duties  in  thh  ra.se  were 
assessed  accordingly  upon  the  value  uf  the 
goods  at  the  port  at  which  they  entered,  as  as- 
certained ana  appraised  under  the  rules  and 
regulations  established  by  the  Secretary  of  thd 
Treasury  under  the  direction  of  the  I'tr-ulent. 
In  the  opini  n  of  the  court,  they  were  lawfully 
assessed  and  collected,  and  the  judgment  of  the 
Circuit  Court  la  therefore  affirmed. 

We  forbear  to  express  an  opinion  upon  the 
construction  of  the  Act  of  1839,  wluch  was 
argued  In  this  case,  because  it  Is  understood  tbati 
otiier  cases  are  standing  for  argument,  in  whicbl 
that  question  alone  Is  involved;  and  it  is  proped 
to  give  the  parties  an  opportunity  of  bciligheardj 
beu»re  the  point  is  decided. 

».Vr.  .Tu>*tiW  McLkax  :  ["SO! 

The  decision  of  this  case  turns  upon  the  con- 
struction of  the  Act  of  1888,  and.  as  I  dUfer 
from  the  opinion  of  a  ma]  l  ity  cf  the  ju(ii:i  v 
I  will  state,  in  a  few  words,  my  views  upon  ihe 
subject. 

The  1st  section  of  the  act  provides  that  ten 
per  cent,  on  the  existing  duties  shall  be  deduct^ 
ed  annually,  until  theaatiesfhallbenduoedtO! 

twenty  per  cent 

The  3d  section  declares,  ' '  tliat  until  the  mh. 
day  of  June.  184S.  the  duties  Impoaed  by  exk^j 

ing  laws,  as  modified  by  this  act,  shall  reniatn' 
and  continue  to  be  collected.  And  from  miV 
after  the  day  last  aforesaid,  all  duties  upon  im-. 
pf  lrt^  '^hnll  hr'  rnllected  in  ready  money ;  aod&Il 
credits  now  allowed  by  law,  in  the  payment  of 
duties,  shall  be,  and  are  hereby  abouraed:  aB<l 
such  duties  shall  be  1;n<1  for  the  purpose  of 
raising  such  revenue  hs  may  he  necessary  lo  ao 
economical  administration  of  the  government; 
and  from  and  after  the  day  liu'^t  aforesaid,  the 
duties  required  to  be  paid  by  law  on  eood«, 
wares,  and  merchandise,  shall  be  asaessea  upoa 
the  value  thereof,  at  the  port  where  the  sam^^ 
shall  be  entered,  under  su^  regulations  as  oiAjf 
be  provided  by  law." 

The  alxjve  sections  can  scarcely  be  misappre- 
hended by  anyone.  The  1st  section  reouo.'* 
existing  duties.  In  a  time  and  manner  stated, 
to  twenty  per  cent.  And  the  3d  s«-ctioD  pro- 
vides,  "  that  until  the  30th  of  June,  1842,  Ibe 
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itutiw  imposed  by  existing?  laws,  as  modified  bv 
Uut  act,  shall  remain  and  conlinue  to  be  col- 
fectcd.**  Now,  the  inference  isimeiitlble.  that 

xfU'T  the  alnne  date,  the  duties  shall  not  be 
ouiiected  under  those  laws.  And  this  is  shown 
coochMively  by  the  SchiecAloB,  which  provides 
"that  all  imports  on  whirh  the  1st  section  of 
fte  act  may  operate,  and  all  articles  then  ad- 
■iUed  to  entiy  free  from  duty,  or  payins  a  leas 
rite  of  duly  than  twenty  per  centum,  aamlor- 
nu,  before  ihe  said  30th  day  of  June.  1842,  from 
lod  after  tli«t  day.  may  be  admiited  to  entry 
•-Inject  to  such  duty,  not  exceeding  twenty 
*  r  centum,  ad  taU/rem,  as  shall  be  provided  by 

Now,  these  are  not  terms  of  compromise,  but 
vi  oiactment.  After  the  day  M|)ecltied.  the  law 
dedues  that  the  duties  shall  not  exceed  twenty 
percent.  This.  lilie  all  other  laws,  was  liable 
u>  be  repealed,  expressly  or  by  implication. 
Bnt  it  is  mw  until  so  repelled.  The  dutien  are 
net  to  excetd  twenty  per  cent  ,  but  that  does 
ii>i  establish  thcin  at  twenty  jxt  cent. 

The  6th  section  of  the  act  repeals  all  laws  in- 
fonsistent  with  it.  The  twenty  per  cent,  duties, 
br  this  act.  were  to  be  continued  only  to  the 
lUlhof  Joljr.  1842.  After  that,  by  the  same 
set,  the  duties  were  not  to  exceed  twenty  per 
oentL  Here  i»  no  repugnancy  in  the  law,  be- 
euiye  the  one  provision  is  to  cease  at  the  same 
tisat  that  the  other  begins  to  operate.  It  is  im- 
rotable  that  both  enactments  can  be  in  force  at 
■he  same  time.  They  are  inconsistent  with 
ach  oilier.  TJie  one  provisiou  fixes  a  definite 
■Boont  of  dutlei,  tne  other  «n  indefinite 
wiifRinl.  Not  to  excee<l  twenty  per  cent. ,  is  not 
31*1  twenty  *per  cent.  To  give  effect  to  this 
l^fo^Wop  ftiture  lejriaktion  was  ntccaery.  But 
Is  it  the  less  binding  on  that  account?  Can  it 
he  dier^rded  on  the  ^ound  that  it  was  a 
acre  nmtter  of  oompromiseT  It  hm  tkt  torn 
ind  solemnity  of  law.  and  if  shows  that  the  act 
M^oeing  duties  expired  on  the  80th  of  July, 

That  this  was  the  view  of  Congress  is  man 
Hm  from  the  fact  thut  in  due  time  they  passed 
SB  act  reguUUlng  the  duties,  to  talie  effect  from 
thei^Te  date,  which  did  not  receive  the  sig- 
aature  of  the  executive.  But  this  is  no  reason 
why  we,  by  construction,  diould  continue  in 
fofce  a  law  which  Congress  had  repealed. 
After  the  above  date  such  duties  were  to  be  im- 
iretd  "  M  dull  be  provided  by  law."  Now, 
Lis  l;inguage  cannot  be  mistaken:  und  it  is  in- 

Tisjiaeot  witli  the  idea  that  the  law  imposing 
1  jties  prior  to  that  date  tliould,  after  It,  eon* 
j'  sie  in  force.  Such  a  construction  is  unwar- 
•^siitcd  by  the  3d  section  and  the  whole  tenor  of 
the  act. 

It  is  not  for  this  court  to  determine  whether 
I'ofigrejw.  in  this  re-spect,  acted  wisely  or  un- 
wisely; whether  their  motive  was  to  compro- 
Duac  great  and  conflicting  interests  or  not;  but 
whal  have  they  declared  to  b^  law.  It  would 
Ije  a  restriction  on  the  legislative  power,  hith- 
erto unknown,  to  say  that  Coogreas  cannot  re- 
peal n  law  unless  they  substitute  another  law  in 

If  the  dutv  law  in  force  prior  to  the  8(Hh  of 
'  ilT.  1842.  be  inconsistent  with  theprovlrions 
f  the  act  under  consideration,  then  the  prior 
>^  ienpe^ed.  And  it  is  no  answer  to  this  to 
liiiyiMpdor  kw,  in  iti  modified  form,  is 


in  force  by  virtue  of  the  Act  of  1833.  The 
plain  and  unequivocal  enactments  of  that  act 
repudiate  ioch  an  inference.   In  its  modlfled 

form,  the  prior  law,  by  that  act.  expired  is 
1842.  Ana  after  that,  a  new  enactment,  in  my 
Jud^ent,  wasenential,  not  only  to  conttnne 

duties  upon  for(  i.:n  mcrcliaiidise,  but  also  to 
give  effect  to  all  the  important  provisions  of  the 
Act  of  1888. 

The  3d  section,  after  July,  abolishes  all 
credits  for  duties,  and  requireii  them  "  to  be 
paid  in  ready  money; "  and  it  further  provides 
" tliat  duties  shall  be  laid  for  tlif  raising  of 
such  revenue  as  may  be  nece.ssary  to  an  econom- 
ical administration  of  the  government;"  and 
that  tlic  duties  "  required  to  be  paid  by  law," 
"  shall  Ije  iissessed  upon  the  value  of  the  goods 
at  the  port  where  the  aame  ahell  be  entered, 
under  such  regulations  as  mnybe  inscribed  by 
law." 

Now.  every  one  of  these  provisions  was 

adopted  with  reference  to  its  taking  effect  from 
and  after  the  30th  of  .July.  1842.  They  all  be- 
long to  the  same  c\hss.  The  credit  for  dutiea 
was  to  be  then  alK)lished,  and  prompt  payment 
reouired.  From  and  after  that  ilay  duties  were 
to  be  laid  to  meet  the  expenditure  of  an  eco- 
nomical administration  of  the  government. 
And  after  that  day  "  the  duties  required  to  be 
paid  by  law  "  were  to  be  assessed  on  the  value 
of  the  goods  at  the  port  of  entry;  and  this  as- 
sessment is  required  to  be  made  "  under  such 
regulations  as  may  Ix!  prc.scril)ed  by  law." 
*The8e  provisions  cannot,  bv  any  known  [*32 
rule  of  construction,  be  maae  to  refer  to  lawa 
or  regulations  existing  at  the  time  of  their 
enactment.  They  all  refer  to  the  future;  to 
future  laws,  and  regulations  preeolbed  by  those 
laws. 

The  existing  laws  made  no  provision  to  carry 
into  effect  tm  dmnoee  in  the  system,  Intro- 
duced by  the  Act  of  1833.  Appraisers  were 
appointed  under  former  acts,  but  there  was  no 
law  or  regulation  as  to  the  home  ▼aluation. 
This  was  a  most  important  niart'  T,  under  the 
new  system.  And  it  is  perceived,  from  the  ex- 
plicit orovislon  of  the  Act  of  19B8,  that  Con- 
gress did  not  intend  to  leave  an  arrangement 
of  so  much  importance  to  the  discretion  of  the 
Secretary  of  the  Treasury  or  of  the  Prarident. 
They  declare  that  the  d\ities  shall  l)e  assesv^d 
"  under  such  regulations  as  may  he  prescribed 
by  law.**  This  18  not  to  be  met  hj  argument. 
It  is  matter  of  law. 

No  one  can  doubt  that  laws  in  relation  to 
duties,  not  inconsistent  with  the  Act  of  1838, 
may  l>e  considered  in  giving  a  constniction  to 
that  act.  But  1  am  yet  to  lenrn  that  such 
laws,  by  any  construction,  can  suspend  or 
modify  the  positive  enactments  of  the  Act  of 
1833.  Such  a  power  belongs  not  to  the  exec- 
utive nor  the  Jodiciaiy,  but  to  Congress. 
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—what  M  inamplete  daim — Xete  Madrid 
dakn  located  while  bar  continued  proUded  by 

Under  thf  Act  of  1815,8  New  Madrid  eertlfleutc 
«ould  be  l()ciit<-<i  upon  lands  iK'fore  thry  wt-rt;  of- 
fered at  pul)lic-  sale  under  a  proeluiuation  of  the 
Preeldent,  or  even  Burvcyed  hy  the  jiuhlie  sur- 
▼eyor. 

The  Act  of  1822  recoKtilwd  locations  of  this  kind, 
ultlii)ij»fh  they  disroRHrded  the  Bcctional  Udm  by 
which  the  surveys  were  afterwards  made. 

Under  the  Acta  of  1805,  180H.  and  1807.  It  wa>*  n«'C- 
essjiry  to  tile  the  evidences  of  an  Incomplete  claim 
under  Fn  iu  h  or  Spanish  authority,  which  lK)re 
date  anterior  t^>  the  li*t  of  ()ctot>er,  181)0.  vm  well  OA 
thnsJi-  whleh  wen'  dated  subseuuent  to  tliat  day: 
and  In  oisi'  of  n«'Rle«-t.  the  bar  provided  In  the 
■ACtM  upplle'l  tu  bolt)  I'iii-sMi'.s. 

A  title  rchtitiR  on  a  p«  rmlt  to  settle  and  warrant 
of  survey,  dated  Iw-fore  the  1st  of  October,  iHiii, 
without  any  settlement  or  surrey  bavln^  been 
made,  WM  Ml  InoompMo  title  mA  wltliln  theie 
acts. 

And  althougrh  the  fici»  of  1S24  and  l^SS  removed 
the  bur  an  it  n-?<peeted  the  Tnited  ytatet*.  yet,  hav- 
Ihk  i  |it(  i|  -lu  h  land.H  aM  had  bem  <nl<l  or  other- 
wise- ilLHposi  d  of  by  the  United  State«,  and  ^aved 
tiu"  riKhih  or  title  of  adverse  claimant*.  th<  §c  acts 
protected  a  New  Madrid  claim  wbich  had  been  lo- 
■oatad  whilst  the  h«r  oontiiiued. 


THI8  CMe  was  brought  up  from  the  Su- 
preme Court  of  >fiiisoun.  by  a  writ  of 
error  issued  under  the  2otli  sectiou  of  the  Ju 
dtckiiyAetof  1789. 

It  was  an  ejectment  brought  by  Gamble,  the 
defendant  in  error,  against  Barry,  to  recover 
pOBBession  of  a  traet  of  land  m  St  Louis 
C'otinty,  Missouri. 

33  »j  *The  question  was  one  of  title.  Gam- 
ble, uie  plaintiff  below,  claimed  under  a  grant 
Issued  to  liajitiste  L&fleur  in  conformity  with 
the  New  Madrid  Act  passed  in  1815,  and 
Barry,  under  the  title  of  Mackuy,  which  was 
before  the  Supreme  Court  of  the  'United  States 
in  1886.  and  is  reported  in  10  Peters,  840.  In 
the  court  below  the  parties  entered  an  agree- 
ment upon  record,  in  the  following  words: 
*'  It  is  af^reed  that  the  title  of  the  plaintiff 
(Gamble)  to  ihe  land  in  the  declaration  men- 
tioned, is  the  title  under  the  patent  iasued  to 
Baptiste  I^illenr,  or  his  legal  rapreaentativea, 
ana  that  the  title  of  the  defendant  (Barry)  is  the 
title  under  the  confirmation  to  the  le^  rep- 
TCsentatiTea  of  Jamea  Ibckay;  and  ifit  shall 
\)e  adjudged  that  the  patent  is  a  letter  title 
than  the  confirmation,  then  the  plaintiff 
diall  reoover  tlie  land  in  the  daeluration  men- 
tioned; and  if  the  confirmation  shall  be  ad 
Jud^d  the  better  title,  then  the  defendant 
idiail  have  judgment. " 

On  the  13th  of  September,  17W,  Madtay 
presented  the  following  i)etition: 

**  To  Charles  DehaiiTt  Delassus,  Lieutenant- 
Colonel  attached  to  the  First  Regiment  of 
Xiouisiaoa,  and  Commander-in-Chief  of  Upper 
Loulriana. 

"James  Mackay,  Commandant  of  St.  Andre, 
of  Missouri,  being  eslabliiihed  at  tlie  said  vil- 
lage of  St.  Andre,  on  the  bank  of  the  Missouri, 
but  having  the  intention  of  establishing  a  hab- 
itation in  the  neighborhood  of  Mr.  Papin,  be- 
tween St.  I^ouls  and  the  river  Des  Peras,  he 
prays  you  to  grnnl  him.  in  entire  property, 
800  arpcnts  of  land,  in  superfices,  bounded  on 
the  south  by  land  of  Mr.  Papin  and  Madame 
(widows  Chouteau;  on  the  oast  l)y  the  laixis  of 
the  common  field  of  Kiercereau,  I'Anglois 
Tallkm,  and  others,  at  the  Gnat  Hands;  on 
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the  west  by  James  McDaniel ;  and  on  the  north 
and  northeast  by  the  land  of  Mr.  ChottteM 

and  the  domain  of  the  king.  Knowing  the 
zeal  and  fidelity*  of  the  suppliant  in  the  sor- 
ice,  he  hopes  this  grace  of  your  jortiee. 

Jamf>  Mackat. 
"St.  Louis,  13th  Se{)teiuber,  im" 

On  the  next  day,  the  following  order  was  i» 
sued: 

"  St.  Loris,  op  Ilunois.  14th  Sept.,  17W 
"  The  surveyor.  Don  Antonio  Soolard,  will 
put  the  interested  party  in  posaessiott  of  the 
tract  of  land  which  he  solicits  by  his  metn  )ri- 
al;  which  liavinK  done,  he  shall  form  a  piaC 
delivering  it  to  uia  party;  axMl  a  ceitiilcatc,  la 
order  that  it  may  serve  to  obtain  the  conre*^ 
sion  and  title  in  form  from  the  e«nior  intend- 
ant-general  of  theae  provinces,  to  whom,  by 
order  of  his  majesty,  belongs  particularly  the 
distributing  and  granting  of  every  class  of  va- 
cant lands. 

'*  CbARLES  I>BKA1TLT 

In  January,  1800,  a  grant  was  made  to 
Chouteau  for  the  land  reierred  to  in  the  ptts 
cc><ling  papers.   This  dnmniataDoe  is  o^at 


inentcd  *u{v>n  by  the  Supreme  Court  of 
the  United  Slates  in  the  decision  upon  Maekajf't 
case  (10  Peters.  341). 

On  the  2<1  of  March.  1805,  Congrpfw  paisec 
an  act  "for  ascertaining  and  atlju-siing  iIm 
titles  and  claims  to  land  within  the  territory  ai 
Orleans  and  the  district  of  Louisiana."  ibi 
general  purport  of  which  was  to  recognise  al 
existing  complete  grants.  It  provided  for  thi 
ap{X)intmont  of  three  person**  who  should  et 
amine,  and  decide  on,  all  claims  submitted  t< 
them,  and  report  the  result  to  the  Secretary  o 
the  Treasury,  who  was  directed  to  communicai 
it  to  Congr&ss.  It  further  provided  that  al 
papers  relating  to  claims  should  l>e  deliverer 
to  the  register  or  recorder,  on  or  before  the  U 
of  March.  1806.  for  the  purpose  of  being  xi 
corded,  and  declared  that,  with  regard  to  is 
complete  titles,  any  person  who  anouki  dc| 
lect  to  deliver  notice  of  his  cldm.  or  to  cana 
tlie  written  evidence  of  it  tol)e  ret;orde<i.'ili"ul. 
lose  his  right,  and  his  claim  should  foret^ 
thereafter  be  barred. 

On  the  21st  of  April,  1806,  Congre-^s  pasM 
an  act  supplementarv  to  the  above,  the  9d  se| 
tion  of  which  extended  the  time  for  filing  wil 
ten  evidences  of  claims  to  the  Ist  of  Januarj 
1807.  It  further  enacted  that  "  the  i^giila  fl 
such  persons  as  should  neglect  so  doing,  widl 
in  the  lime  then  limited,  should  lie  barred,  aa 
the  evidences  of  their  claims  never  after  m 
mitted  as  evidence." 

Neither  the  concession  or  claim  of  Ma.  . 
was  presented  to  or  filed  with  the  reoonkr  ^ 
board  of  commiiaionerB,  under  either  ef  tia 
acts. 

On  the  17th  of  February.  1815.  Con™ 
passed  an  act  declaring  that  any  person  or 
.sons  owninir  lands  in  tlic  County  of  New  Mai 
rid,  in  the  ^lissouri  territory,  with  the  extei 
the  said  county  had  on  the  10th  day  ef  K 
veml)er,  1812,  and  whose  lands  had  " 


dally  injured  by  earthquakes,  should  be,  aa 
they  were  thereby  anthorized  to  locate  the  Iflj 
quantity  of  land  on  any  of  the  pul»lic  land-*  • 

1  said  territory,  the  sale  of  which  was 

I  by  law. 
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On  the  30tli  of  November,  1815,  a  certificate 
was  is6ue<l  to  Lafleur.  by  the  United  States 
Recorder.  Frederick  Bates,  authorizing  him  to 
JiOife  640  acres  on  any  of  the  public  land  of 
ihe  territory  of  Misfvmri,  the  sale  of  which  was 
luthori/A-d  bv  law. 

On  the  Ixh  of  July.  1817,  Theodore  Hunt 
nled  A  notice  of  location  under  said  ccrliticatc, 
with  the  Surveyor  General. 

In  the  fall  of  1817  (as  it  apiK'anHl  un<>n  the 
thai  from  Ihe  deposition  of  .IoHei)h  C.  Brown, 
dfputy-surveyor  of  the  United  States),  the  dis 
trict  erabracinc:  the  land  in  question  was  sur- 
Tevt-d  under  the  authority  of  the  Unitetl  States, 
but  the  survey  was  not  closed  untd  the  spring 
o/  I^J18.  The  impression  of  the  witness  was 
Hat  the  return  ot  the  8urve\'or  was  made  to 
the  jE^neral  land  office  in  1820. 

In  April.  1818.  the  survey  of  Hunt's  location 
»w  made  by  the  said  Brown,  who  placed  it  in 
tDwnj-hin  No.  45  north,  range  No.  6  and  7  east. 
It  oallen  to  begin  at  the  northeast  corner  of 
JJo'J  Papin's  *8urvey,  and  ran  round  several 
I.  ;r«8  and  distances,  disreganling  the  cardi- 
points,  in  a  square  form,  and  calling  for 
Uit-  lines  of  other  tracts  as  boundaries. 

On  the  26th  of  April,  1822,  Congress  passed 
«  «ct  directing  *'  that  the  locations  heretofore 
mi'ieof  warrants  issued  under  .the  Act  of  the 
IVih  February,  18t5  (the  New  Madrid  law), 
if  made  in  pursuance  of  the  provisions  of  that 
»ct  in  other  resjx^cts,  shall  be  perfected  into 
fr&nu,  in  like  manner  as  if  they  had  con- 
lonoed  to  the  sectional  or  quarter  sectional 
laet  of  the  public  surveys."  The  second  sec- 
tion directed  that  those  who  located  such  war- 
ant*  thereafter  should  conform  to  the  section- 
•liod  quarter  sectional  lines  of  the  public  sur- 
Ttrs,  a<  nearly  as  the  quantities  would  admit. 

On  the  13th  of  June.  1823,  the  President  of 
the  Unitetl  Slates  is-sued  a  proclamation  direct- 
ing the  public  lands  in  township  No.  45  north, 
fw^c  No.  6  and  7  eivst  (amongst  other  lands)  to 
U:  «>ki  on  the  third  Monday  of  the  ensuing  No 
jjlMber.    ThcJtc  ranges  included  the  land  in 

•>n  the  aoih  of  May,  1824,  Congress  piu^s^^l 
set  •'enabling  the  claimants  to  lands  with 
the  limits  of  tlie  State  of  Missouri  and  tcr 
■Ty  of  Arkansas  to  institute  proccc<ling8  to 
<  the  Tttlidity  of  their  claims."    It  allowed 
y  penons  claiming  lands  under  old  conces- 
Q»  or  Burveys.  under  certain  circum-stances, 
preKDt  a  petition  to  the  District  Court  of 
State  of  Missouri,  which  court  was  author- 
1  to  ffire  a  decree  in  the  matter,  reviewable. 
'»eed  be  by  the  Supreme  Court  of  the  United 
»«.   The  5lli  section  provided  that  a  claim 
'  brought  before  the  District  Court  in  two 
in^  or  not  pros<'cuted  to  final  judirmcnt  in 
years,  should  be  forever  barre(l  both  at 
■  and  in  equity.    The  eleventh  section  en- 
•ti.    that  if  in  any  case  it  should  so  happen 
the  lands,  tenements,  or  heredi laments, 
•Jtcreed  to  any  claimant  under  the  provisions 
^  thb  ict,  shall  have  l>een  sold  by  the  United 
iU*.  or  otherwiise  di.siH)«ed  of,  or  if  the  same 
**»*n  not  have  been  heretofore  l(x?ate<l,  in  each 
V 1  irf-rr  ^nrh  case  it  shall  and  may  he  lawful 
.;  ;j>  iriteresttHl  to  enter,  after  the  sjime 
»ii  have  t>een  fiffered  at  public  sale,  the  like 
■^oilSxj  of  lands,  in  parcels  conformable  to 
-  tkRial  dtviaSoDS  and  subdivisions,  in  any 
dowAKD  9,  U.  8.,  Book  11. 


land  office  in  the  State  of  Missouri,"  Ac,  Ac. 

On  the  26th  of  May,  1826,  an  act  Vas  passed 
continuing  thealrove  act  in  force  for  two  years. 

On  the  13th  of  June,  1827.  a  patent  was  is- 
sued to  Latleur  and  his  legal  representatives 
for  the  land  included  in  the  New  Madrid  cer- 
tiflcAte,  location,  and  survey. 

On  the  24th  of  May,  1828.  another  act  of 
Congress  was  pas.sed,  by  which  the  Act  of  1824 
wjis  continued  in  force,  for  the  purpose  of 
tiling  |>etitious,  until  the  2Gth  day  of  May, 

1829,  and  for  the  purpose  of  adjudicating  upon 
the  claims  until  the  26th  day  of  May.  1830. 

On  the  2.5th  of  May,  1829,  Isabella  Mackay. 
widow,  and  the  children*  and  heirs  of  [*36 
James  Mackay.  deceased,  filed  their  petition  in 
the  District  Court  of  Missouri,  praying  for  the 
confirmation  of  eight  hundred  arpents  of  land, 
referring  to  the  petition  of  Mackay,  the  conces- 
sion and  order,  above  set  forth,  as  the  founda- 
tion of  the  claim. 

In  February.  1830, the  District  Court  decided 
against  the  claim. 

In  January,  1831,  the  heirs  of  Mackay  filed 
a  petition  in  the  Supreme  Court  of  the  United 
States,  stating  that  by  the  Act  of  1834  they 
were  allowed  a  year  from  the  rendition  of  the 
decree  to  appeal  from  it, that  the  District  Court 
of  Missouri  was  closed  on  the  26th  of  May. 

1830,  and  praying  to  In;  allowed  the  benefit  of 
an  appeal.  iThe  prayer  was  granted,  and  the 
cause  came  on  for  hearing  in  1836.  The  decis- 
ion is  reported,  as  before  stated,  in  10  Peters, 
240,  by  which  the  decree  of  the  District  Court 
was  reversed. 

In  1837,Gamble,claiming  title  under  Lafleur, 
brought  an  ejectment  in  the  Circuit  Court  of  the 
State  of  Mis.souri.  for  the  County  of  St.  Louis, 
agjiinst  Barrj'.  The  venue  was  changed  to  the 
County  of  St.  Charles,  and  afterwanls  to  the 
County  of  Lincoln,  where  it  was  tried,  and  on 
the  2<f  of  September,  1840,  the  jury  found  a 
verdict  for  the  plaintifiT. 

In  the  meantime,  to  wit, on  the  3l8t  of  March, 
1S40.  Mackay  s  ri  |)i(  s<  iitativos  had  obtained  a 
pat(>nl  from  the  I'uited  States  for  the  land  in 
controversy. 

During  the  trial  of  the  cause  the  plaintiff  asked 
court  to  give  to  the  jury  the  following  instruc- 
tions: 

"That  the  title  to  the  premises. in  the  declara- 
tion mentioned,  under  Ihe  patent  to  Bapti.ste 
Lafieur,  or  his  legal  representatives,  is  a  lietter 
title  in  law  than  the  title  under  the  confirma- 
tion to  the  legal  representatives  of  James 
Mackay.  deceased :  and.  therefore,  the  plaintiff 
in  this  case  is  entitletl.  under  the  agrei-ment  of 
the  parties,  to  recover  llx;  possession  of  the  land 
in  the  declaration  inentione<l:"  which  instruc- 
tion was  given  by  the  court,  and  excepted  to 
by  Ihe  counsel  of  the  defendant. 

The  defendant,  by  his  counsel,  then  asketl 
the  court  to  give  the  following  instructions: 

"  That  ina.smu(  h  jus  the  confirmation  and 
patent  given  in  evidence  by  the  defendant  show 
the  legal  estate  in  ihe  premise  to  be  vested 
in  the  widow  and  heirs  of  Mackay  ;  and,  inas- 
much as  the  plaintiff  liad  not  shown  any  title 
under  said  Mackay,  or  his  representatives,  the 
defendant  is  entitled  to  a  verdict;"  which  in- 
structions the  court  refused  to  give.and  the  de- 
fendant excepted  to  such  refusal. 

The  case  was  carried  to  the  Supreme  Court 

31  481 


Digitized  by  Google 


4 


Supreme  CJourt  of  the  United  States. 


of  the  State  of  Missouri,  which,  in  September,  I 
1842, affirmed  the  judcrment  of  the  court  below; 
and.  to  review  that  fipinif>n,  a  writ  of  error 
brought  the  case  before  the  Supreme  Court  of 
the  l'nite<l  States. 

The  cause  was  submitted  upon  printed  argu- 
ments, by  }fr.  iMirltHH  for  the  plaintiflf  in  error, 
and  .Vr.  SfHinlding  for  the  defendant  in  error. 
37*]  *Tlu'se  arguments  occupy  nearly  fifty 

f)agt's  in  print,  and  the  reporter  regrets  that  his 
intilswill  not  permit  their  insertion  inextenm. 

yfr.  hiirlcM  argued  that  the  power  of  the 
government  of  the  Unite<l  States,  after  the  ces- 
sion of  Louisiana,  wjis  not  as  great  over  incom- 
plete titles  to  land  as  that  of  the  King  of  Spain: 
and  although  it  might  be  true  that  the  latter 
possessed  the  power  of  recalling  the  title  and 
granting  the  land  to  another  person,  yet  the 

iijovernment  of  the  United  States  was  control- 
ed  by  the  treaty  of  cession,  by  the  law  of  na- 
tions, and  by  the  Constitution  and  law^s  of  the 
Unitejl  States.    The  question  presented  to  the 
officers  of  the  United  States  was  not  whether 
the  King  of  Spain  could  have  arbitrarily  annul- 
led the  grant  to  Mackay,  but  whether,  at  the 
date  of  the  treaty,  it  wjis  not  entitled,  under 
the  laws  and  usag(«  of  the  Spanish  government, 
to  be  consummated  and  cloihwl  with  the  forms 
of  a  complete  title.    He  then  proceeded  thus: 
"  Hut  it  was  not  merely  complete  titles  that 
consituted  properU'.  and  proof  of  property,  in 
land,  under  the  French  and  Spanish  govern- 
ment in  Louisiana.    Those  grants  and  orders 
of  survey,  made  by  the  Lieutenant  Governor 
of  Upper  Louisiana,  of  which  the  Supreme 
Court  of  Missouri  speaks  with  such  contempt, 
constituted  properly,  and  imparted  a  right  of 
propiTty  just  as  much  as  a  complete  title 
could  do.     This  has  been  specifically  laid 
down  tis  law  by  the  Supreme  Court  of  the 
United  States.     In  every  case,  on  apne-al 
from  the  United  States  District  Court  of  Mis 
souri.  under  the  Act  of  18li4,  in  which  the 
decret!  of  that  court  was  reversed,  and  the 
claim  confirmed,  the  Supreme  Court  of  the 
United  States  basc*d  their  confirmation  on  the 
ground  that  such  a  title  created  property,  and, 
as  such,  wjis  protected  by  the  treaty.    In  the 
case  of  DeltuNtuH  v.  T  he  UniUd  States,  and  in 
this  very  cjise  of  Markay'it  Widow  and  Heirs  v. 
The  Uiiitetl  St4ite*,  Chief  Justice  Marshall,  who 
delivered  the  opinion  of  the  court,  on  this  head 
is  unambiguous  and  pi'remptory.  '  In  DeUissus' 
case,' says  the  Cbief  Justice,  'the  language  of 
the  treaty  excludes  every  idea  of  interfering 
with  proi)erty — oi  transferring  lands  which  had 
l)een  severed  from  the  royal  domain.'  In 
iVrtfAvty'*  case  the  Chief  Justice  reiterates  this 
doctrine:  indee<l.  not  only  the  reasoned  opinion 
of  the  Suprenie  Court  of  the  United  Slates  in 
this  case,  as  reported  in  9  Peters,  treats  the 
grant  to  Mackay  as  having  constituted  property, 
and  a  title  to  the  land  described  in  it  at  the 
date  of  the  treat}',  but  the  formal  decree  of  the 
court,  as  the  same  is  set  out  on  the  present 
transcript, exhibits  this  ground  of  confirmation. 
The  court,  on  turning  to  this  decree,  as  spread 
on  the  transcript,  will  find  these  words:  'It  is 
further  ordered,  adjudged  and  decreed,  that 
the  title  of  the  petitioners  to  the  land  described 
in  this  petition  to  the  District  Court  is  valid  by 
the  laws  and  treaty  aforesaid,  and  the  same  is 
iiereby  confirmed  as  therein  described, and  thai 
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the  surveyor  of  the  public  lands  in  Missouri  I*, 
and  is  hereby  'directed  to  survey  the 
quantity  of  land  claimed  in  the  place  descril)ed 
in  the  petition  and  grant,  or  concession.' 

"  It  is  manifest. from  the  terms  of  this  formal 
decree,  that  the  Supreme  Court  of  the  United 
States  took  a  verv  different  view  of  the  originil 
title  of  Mackay  from  that  which  the  Supreme 
Court  of  Mi.ssouri  has  presented.  It  is  ditflcull 
to  conceive  how  the  Supreme  Court  of  Missouri, 
with  those  opinions  and  the  decree  in  favor  of 
Mackay  before  them,  could  have  attributed  to 
the  grant  to  Mackay  such  an  unsubstantial  and 
shadowy  character,  as  not  only  to  be  liable  lo 
be  annulled  by  the  order  of  an  al>Polute  king, 
but  by  the  arbitrary  fiat  of  an  intendant-gem  rd 
at  New  Orleans;  and  it  is  still  more  difficult  tc 
conceive  how,  with  the  treaty  before  them. and 
the  decree  of  the  Supreme  Court  basetl  up«>B 
that  treaty,  they  could  have  come  to  the  c<»tt 
elusion  that  Mackay  had  no  property  in  thi 
land  described  in  his  petition  and  concession  al 
the  date  of  the  treaty, 

*'  It  is  submitted, therefore,  that  the  Suprtrw 
Court  of  Missouri,  when  they  treat  the  grant  U 
Mackay.and  his  title  under  it  to  the  land  whid 
it  descrilxw,  as  a  something  which  Congre^ 
might,  or  might  not,  as  it  best  please«i  them 
annul  or  acknowledge,  do  not  sufficiently  ns 
s[xK;t  the  decisions  of  tlds  tiigh  court.or  do  no 
understand  them. 

■'We  have  already  observed  that  whatore 
might  have  been  the  power  of  the  S{»anish  kiaj 
over  the  grant  to  Mackay.  previous  to  it-*  btin; 
perfected  into  a  complete  title  al  New  Orleani 
the  treaty  of  cession,  and  transfer  of  the  pn>t 
ince  of  Louisiana.forever  protected  the  grante 
from  its  arbitrary  exercise,  and  that  no  jwwtj 
was  imparteil  lo  C'ongress,  other  than  that  a 
confirming  the  grant  if  Ihe  treaty  protected  it 
and  which  power  has  had  its  final  action. 

"  But  we  must  deny,  with  all  due  respect  l 
the  Supreme  Court  of  Missouri,  that,  nrevioc 
to  the  treaty  of  cession,  the  grant  to  Mackay 
and  his  right  and  title  to  the  land  described  i 
that  grant,  were  so  entirely  at  the  mercy  of  th 

fovemment,  he  that  government  Spanish  r 
'rench,  as  the  opinion  of  Ihe  Supreme  Cuiu 
would  intimate. 

"The  established  fact  that  Mackay's  era 
created  a  right  of  property,  repels  such  a  li-x 
trine.  It  is  true  that  the  King  of  Spain  was, I 
a  political  sense,  and  as  contradistinguiNhe 
from  constitutional  sovereigns,  an  aLs.>Iul 
monarch;  but  it  is  no  less  true  that  in  Spfti 
and  her  colonics  the  rights  of  projH'rty  wei 
religiously  respecteti  and  protected.  The  *  Ri 
copilacion,  the  '  siete  partidat'  under  Spain :  \k 
custom  of  Paris,  under  the  kings  of  FniDOi 
were  as  j)rotw:tivc  of  private  rights  as  Englis 
or  Araencan  law  could  be,  and  perhap^i  rooi 
so.  When  it  is  considered  Uial  grants  aa 
orders  of  survey  in  U  pper  Louisiana  were  dl 
posed  of  and  adjudicated  upon  as  p 
when  the  records  of  that  province  abi 
prove  Umt  proiH-rty  of  Ihis  description 
and  1 1, 1 II sf erred  inter  wtvM,  and  descended, 
brcaiuc  distributable  ah  intestate,  and 
subject  matter  of  last  wills  and  tostamen' 
would  seem  lo  be  a  necessary 
(luencc  that  such  property  was 
law, and  lhal  the  title  to  it  was  nnt'at  the 
either  of  the  l^g  of  Spain  or  the  Plnft 
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of  Pniftoe,  and  ftiill  less  of  the  {ntendant  geDcral 
Bl  New  (irltariH. 

"in  evtuy  case  (and  few  can  be  cite<i)  in 
which  land,  prorfoasly  granted  bv  the  author- 
of  Louisiana,  has  been  eoiu  oiled  to  a  tliird 
pemo.  it  will  be  iooad.  either  that  the  first 
tnoA  was  forfeited  by  the  nonperfommnce  of 
4  tonditioQ.  or  that  ilic  IhikI  incUuied  in  it  was 
futmall/  re-uaitod  to  the  royal  Uoinain.  It  will 
be  feen  bf  reference  to  all  the  coDoesaioos  and 
■rraniA.  ev<  n  tluisc  whic  h  have  been  consura- 
Loted  by  the  tugnatureof  the  Governor-General 
preTioof  to  17w,or  that  of  the  totendant-general 
.tnd  asNSiior  suliM'cinent  to  that  yi  ar,  Inut,  bo 
oiuUous  was  the  government,  and  careful  in 
thdr  protection  of  private  vested  rights,  there 
«a*  uniformly  a  proviso  or  savincr  clause  In 
Ckih  irrant,  declaring  that  it  should  prejudice 
loiiiKly." 

}/r  hnrft^K  then  arcrued  that  Congress  had 
fct  ver  iiitenUtni  to  annul  the  grant  to  Maokay; 
Umi  the  4th  section  of  the  Act  of  1805.  and  oth 
of  the  Act  of  1S07  did  not  include  it, 
'  ■•ause  they  referred  to,  and  operated  upon 
:lv  huch  grants  or  incomplete  titles  as  bore 
iM*r  subsequent  to  the  1st  of  October,  18(X), 
»licreas  the  ^nt  to  Mackaiy  was  in  bcptem- 
Ikt.  Vm.    And  adudtting,  for  the  anlu  of  ar- 
:iment.  thai  it  wns  affrrtrtl  hy  those  nets,  yet 
Uic  forffiiurc  wu,s  waived  by  the  United  States, 
ud  his  claim  placed  on  a  perfect  level  with 
.Tcrv  other  by  the  Acta  of  1834,  1826^  and 

»^'ilh  regard  to  the  opposing  titles,  under  the 
^  w  Madrid  location,  Mr.  Lattlei*"  <-ont»Mi(lt>il 
.lat  it  was  void,  hicjuist-  hud  upon  hiud  wiuch 
*jsnolt  *'pubH<  land.  "  iM-cau^e  it  belonged  to 
JJ^ckay;  or.  if  it  was  ])ul)Iic  land,  it  was  not 
anii  *•  the  sale  of  whicli  had  bueu  aulhorized 
'v'  l'v.  ■  and  rofcrrtd  to  the  opinions  of  Mr. 
Wirt  and  3Ir.  Butler  in  the  "  Opinions  of  the 
Attorneys  General  of  the  United  Stales,"  edit 
by  Gilpin  (pp.  96S,  978,  lliW);  and  then 
proceeded  thus: 

We  have  endeavored  to  demonstrate,  that  the 
V'Tj-  first  elerat  Mt.  ihc  subject  matter  itself,  of 
Ufleur'a  iucaUoD.  was  wanting:  that  the  land 
eowred  by  his  location  was  not  public  land, 
«D<i  never  baii  In  cn  >inco  ihe  date  of  the  grant 
U  it  to  James  Mackay,  in  1799. 

As  to  the  second  remote,  that  the  tocatlon 
*iould  be  made  on  lan«j,  llw  sale  of  which  was 
iiiiborized  by  Uw,  the  queation  presents  itself, 
what  hiw?  Tiro  only  law  (hat  regulated,  at 
fjiaf  !ini'.-.  the  sjile  of  public  land,  was  the  Act 
Id  Februaiy  15lh,  1811.  (2  btoiy'a  Laws,  p. 

By  the  10th  section  of  that  act,  the  Pre.'^ident 
•I  the  United  States  is  authorized  to  direct  such 
tf  the  public  lands  as  shall  have  been  8tirvcyc<l 

ti»  be  ofT'-red  for  sale,  with  the  exception, 
Ir  Of  section  No.  16  in  each  township. 
1  Of « tract  neerved  for  the  support  of  a 

'binary  of  I^nminc:. 
-lU*]    *3.  Of  ail  salt  springs,  lead  mines,  and 
bnd»  contiguous  thereto. 

4.  Of  all  tracts  of  land,  thr  claim  to  which 
km  been  tiled  in  due  lime,  and  according  to 
prmeaicil  to  the  recorder,  for  the  purpose 
of  brio?  invchligaled  by  the  coinniis.siniicrs  ap 
poinleo  for  lisccrlaining  the  right  of  pcraouti 
flMlmiii|f  luiuiH  ia  the  territory  of  Louisiana 
^  V  'ho  A  r  >{  Qo^pem,  June  4tb,  1813,  styled 


under  the  new  org>mization,  the  Territory  of 

Mis,souri). 

It  must  be  conceded  that,  under  this  10th 
section  of  the  Act  of  1811.  the  Pre.*«idcnt  had 
no  authority  to  direi  i  I  hat  any  land  should  Ik*  of- 
fered for  sale  until  after  the  survey  thereof. 

The  object  of  this  inhibition  was,  manifestly, 
that  the  .sy.stem  of  surveys  shouM  he  fully  es 
tabli&hed,  and  Uie  saim  and  entries  in  the  laud 
offices  should  conform  to  the  sectional  divis- 
ions and  subdivisions. 

It  is  no  less  manifest,  that  another  object  in 
thus  restricting  the  power  of  the  President  was 
to  a'^certain  the  jjicc  ise  location  of  the  salt 
springs  and  lead  mine.s  in  the  territory  of  Mis* 
sourl,  and  the  quantity  o^  land  contiguous 
thereto,  and  which,  for  the  working  of  those 
mines,  ought  to  be  reserved  from  public  sale. 

It  is  equally  clear  that  a  respect  for  voited 
rights,  and  for  the  treaty  of  tcshion.  dictuted 
the  I  i^ervuUua  of  lauds  included  in  claims  filed, 
under  the  requirements  of  the  acta  of  Con- 
gri  ss.  in  the  office  of  the  United  States  Re- 
corder. , 

Now,  it  really  8<>ems  diflicult  to  coipprehend 
on  what  principle  a  New  Madrid  locator  could 
treat  as  laud  authorized  to  IkmjIU,  and  a*;  pub- 
lic land,  that  very  land  wliirh  the  President  of 
the  l'nite<l  Statf"<  wa'-  f'oi  hiddrn  so  to  treat. 

The  couni>cl  lor  llie  pluinliil  in  eriur  re.'^nect- 
fully  contends  (with  all  deference  to  the  Su- 
preme Court  of  Missouri)  that  the  except ion.s 
and  reservations,  and  conditions  as  to  surveys 
io  the  10th  section  of  the  Act  of  1811  are,  and 
wore,  very  pood  and  wise  provisions,  and  thai 
u  lucutiuu,  such  as  that  uncler  Baptisle  Latleur, 
being  made  in  total  disregard  and  violation  of 
those  enactments,  is  not  an  irregularity  mere* 
ly,  but  an  ab.sulute  nullity. 

The  effort  by  the  Supreme  Court  of  ^ri>->ouri 
to  cure  the  original  defects  of  the  location  by 
the  operation  of  the  Act  of  lb23  has  been  al- 
ready commented  on,  and  the  fallacy  of  the 
reasoning,  it  is  hoped,  established.  That  act 
certainly  did  not  cure  the  defect  of  a  location 
on  a  salt  spring,  or  a  lead  mine,  or  a  sixteenth 
section,  still  less  upon  private  property. 

It  majr'  be  that  the  Act  of  1823  was  concoct- 
ed and  intendeii  to  efTect  such  impolitic  and 
iniquitous  results,  but,  fortimately,  the  terms 
of  that  act  do  not  justify  such  an  application  of 
its  provisions,  and  certainly  the  intenlion  of 
those  who  applied  for  and  obtained  it«  passage 
is  ^titled  to  no  condderation. 

A  proclamation  by  the  President  of  the  Unit- 
ed 6tates  was  not  issued  until  182^.  and  of 
course  no  sale  of  lanchi  till  that  year  took 

*place  in  Mis,s<Miri.  The  surveys  were  not  f*4  1 
returned  till  1822.  It  was  impossible  tliat  the 
President  couid  have  known  what  lands  he 

should  direct  to  be  sold  until  those  surveys  were 
returaed  and  examined,  and  approved  at  VV'aah- 
ington  city. 

It  was  under  the  3d  section  of  the  Act  of 
17ih  of  February,  1818,  and  the  President  di- 
rected the  lands  in  the  district  of  St.  Louis  to 
be  ofTercd  for  sale.  The  law  did  not.  in  any  re- 
spect, ullect  llie  exception!!  and  reservations  in 
the  lOlh  section  of  the  Act  of  1811.  The  Sd 
sec  lion  of  the  ;d)ovc  Act  of  1V!S  prnvi'les  that 
whenever  a  land  ollicc  sliall  liavt-  been  e.'stab- 
lished  in  any  of  the  "districts  for  the  land 
offloe"  created  by  the  1st  section*  the  President 
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shall  be  authorized  to  direct  p  *  imi<  h  of  the 
lands  lyiog  in  such  duArict  as  siiull  have  been 
surveyed  accordhig  to  law,  to  be  offered  for  sale, 
with  the  same  reservations  and  exceptions,  and 
on  the  same  tenns  and  conditionn,  in  every  re- 
spect, as  vrnH  provided  by  the  lOth  section  of 
the  Act  of  Ibll. 

Thus,  it  may  not  only  be  contended  that, 
notwithstatulintr  the  Act  of  1811,  the  President 
was  not  empowered  to  direct  a  sale  until  after 
the  paaaase  of  the  Act  of  1818.  which  created 
the  macblncry  of  sale,  and  portioned  out  Mis- 
w>uri  into  "  land  districts." 

There  was  no  law  for  the  sale  of  the  land  in 
the  St  .  Louis  district  at  all  in  force  at  the  date 
of  the  location  by  Hunt,  under  Laflcur,  to  wit, 
on  the  17th  of  July,  1817.  There  was,  at  tlial 
time,  in  existence,  neither  a  St.  Louis  land  dis- 
trict, nor  a  St.  Louis  land  office,  nor,  as  has 
been  shown,  any  puldic  survey  made  ucconling 
tn  htw.  The  land  m  Missouri  (at  least  in  that 
n-pon  of  it  in  which  Mackay's  grant  it  located) 
was,  OH  the  iTth  of  July.  1817.  in  the  same  state 
as  on  the  date  of  the  last  private  survey  made 
nnder  the  Spanish  and  American  governments 
respectively. 

Uow,  then,  can  it  be  sucoeasf uUy  argued  that 
a  location  thus  premature— thus,  not  only  not 
authorized,  but  in  direct  vi.  1  iTirn  of  two  act.s 
of  Congress — was  only  an  '  'irregularity" ?  The 
case  oTfjimbap  al.  Lmw  tf  Mmer  <9  Pe> 
tcrs.  672),  and  the  case  of  ,A/cA'.>«v«  v  dnrk.et 
al.  (1  Peters,  628),  have,  it  is  submitted,  no 
beanng  or  analogy  to  the  case  now  hetote  the 
court.  In  those  ciuses  the  question  arose  on  a 
survey  wtiich  was  manifestly  only  irregular 
from  the  want  of  certain  technical  formalities. 

The  surveys,  when  made,  were  made  on  land 
whicli  lawfully  couhl  have  been  surveyed. 
The  si]rv«nrs  were  not  ahsohitely  void,  and  the 
Supreme  rntirt  of  the  United  States  therefore 
decided  lliat  the  Act  of  1807  protected  thetn, 
and  that  no  location  of  a  Virginia  military  war 
rant  under  tlial  act  co\\\<\  lawfully  Ix:'  made  u]) 
on  land  which  had  previously  bet'u  so  surveyed. 

If  there  had  been  a  law  specifically  prohibit- 
ini:  such  surveys,  or  if  they  hod  been  made  on 
lanii  iioi  by  law  suiH-<'ptible  of  such  surveys,  no 
doubt  the?  would  have  been  void,  and  the  Yir- 
Kinia  military  warrant  would  have  been  well 
bid  upon  them. 

43*J  *It  may  In*  observed,  also,  that  those 
surveys,  though  irrivLrular,  were  made  officially, 
and  were  btis^xl  ou  u  hul>stuut.ial  legal  right  In 
the  person  for  whom  they  were  made;  whereas 
the  New  Madrid  location  in  the  present  case 
\vu.s,  a-s  hte  been  shown,  an  ex-part^  private  act 
of  an  interested  individual,  who  had  no  other 
color  of  claim  to  the  land,  and  was  entirely  at 
his  own  risk.  If  such  a  location  be  declared 
valid,  the  locator  must  necessarily  have  exer- 
cised, in  his  own  case,  a  high  judicial  function, 
namely,  the  construction  of  an  act  of  Congress, 
and  not  only  that,  but  the  functions  of  ;i  jury 
of  twelve  men  on  a  Question  of  fact,  and  of  a 
witnesR  to  prove  the  fact 

Ist.  Tlic  "locator"  eonstru»^l  the  words  in 
the  Act  of  1815,  "public  land,  the  sale  of 
which  is  authorfasd  bw  law,**  to  mean  land 
which,  though  not  at  the  dale  of  his  lf>eation 
authorized,  us  public  land,  to  be  sold,  might, 
thereafter,  by  possibility,  be  *' authorised  to  be 
sold." 
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2d.  The  locator  asstimetl  the  fact  that  Uod 
which  hia  location  called  for  was  *'pufaM 

land." 

3d.   The  locator  assumed  the  fact  that 
land  located  by  him  oontidned  iwillMr  mI^ 
spring  nor  lead  mine,  nor  was  **  oonttgQOii^ll 

a  salt  spring  or  lead  mine. 
4th.  The  locator  assumed  the  fact  that  whcd 

the  public  surveys  should  be  made  the  lant 
would  certainly  not  include,  or  iuterfere  with 
the  sixteenth  section. 
5th.   That  it  would  not  interfore  with  sepoi- 

nary  land. 

6th.  That  his  location  would  cover  no  laod 
included  in  a  Spanish  or  French  grant,  or  or- 
der of  survey. 

This  would  have  l>een  a  portentous  power, 
indeed,  to  vest  even  in  the  New  Madrid  suffer- 
er; how  much  more  productive  of  in  justice  and 
spoliation.  If  imparted  to  a  New  Kaarid  qwcs- 
lator! 

The  counsel  for  the  plaintiff  in  etror.  then- 
fore,  in  conclusion,  submits: 

Ist.  That  the  title  to  the  specific  land  in  dis- 
pute is  protected  bj  the  treaty  of  cesrion,  and 
cotild  only  be  affected  or  dcreeted  by  JiidicU 
action. 

9d.   That  the  title  of  James  Mackay  andhii 

heirs  ha.s  b<  ( n  conllnned  by  the  Supreme 
Court,  because  of  Its  original  validity,  tad  hi 
being  protected  and  guarantledby  the  treaty  d 

cession. 

8d.  That  previous  to  the  confirmation  <^  tbt 
grant  to  Mackay.  the  land  included  In  It  hsf 

never  he  pi)  re-annexed  to  the  royal  domtfa,  « 
to  the  public  land  of  the  United  Statea. 
4th.  That  the  location  Ify  Hunt  and  Lallenrt 

on  the  17th  .July.  1817.  was  not  merely  ••Icieg- 
ular,"  but  was  ab(iolut4.'ly  void, 

5th.  That  Congress  has  not  given,  nor  could 
give,  by  any  retroactive  law,  validity  a.s  aTsini 
a  vested  right  to  a  location  void  d^'  initio. 

6th.  That  the  acts  of  Congres-s  of  id  March 
1805,  swtion  4.  and  of  March  3tl.  scctini 
5,  have  no  opemiiou  on  the  grant  to  •Mac-  [•43 
kay.  inanmuch  as  this  grant  bears  date  ptevkm 
to  the  1st  October.  1800. 

7lh.  That,  even  if  the  Acts  of  1805  and  190' 
bore  on  the  grant  to  James  Mackay.  the  arts« 
Congress  of  1834.  and  the  acts  in  amendmrr 
and  continuation  of  thai,  have  remitted  Mackat 
and  his  heirs  to  all  their  original  right  am 
title. 

8th.  l  iial  the  patent,  given  in  evidence  Ig 
the  defendant  in  error,  having  been  shown  u 
he  base<l  on  a  void  location,  ia  itself  void  a 
law  and  in  eijuity, 

fith.  Tiuit  the  patent  having  been  issued  ii 
the  year  1827,and  pending  the  protective  aci'm 
of  the  law  of  1834,  as  respects  French  am 
Spanish  claimants  and  grantees,  the  patents 
and  his  assigns  are  bound  to  that  act  aa  Iv  i 
lis  pendens. 

10th.  That  the  protest  filed  in  the  office  a 
the  Surveyor-Oeneral  at  ^  Louis,  by  the  agcsi 
of  the  widow  and  heirs  of  James  IbneksT 
being  three  years  l«'forr  the  d:ile  of  the  pnu  a 
under  Lafleur,  is  ooti(»  to  Laflcur  and  hislr|^ 
representatives  of  the  chdm  and  grant  of  Mac 
kay 

ilth.  That  the  confirmation, by  tlie  Sa^Rmi 
Oourt,  of  the  grant  to  Jaoiea  lUbgr,  Ml  M 
patent  in  purraance  of  thai  dearer  wMi  hst 
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U*n  Issued  to  the  confirmees,  constitute  a  full 
md  concIu5ive  proof  of  title  to  the  lund  in  dis- 
c-ute.  and  therefore  ought  to  prevail  against  the 
location  under  Latleur.  and  the  patent  issued 
lod  ba^cd  upon  it.  And. 

13ib.  That  the  judgment  and  opinion  of  the 
Supr»?mp  Court  of  AIis«>uri.  being  against  a 
n^btand  title  protecteti  by  treaty, and  specially 
M  up  and  claimed  under  a  treaty  and  a  decree 
of  the  Supreme  Court  of  the  United  States, 
t-ocht  to  be  reversed. 

Jfr.  Sf/auUiing,  for  the  defendant  in  error, 
iU'^  the  case,  commented  on  the  nature  of  an 
^'"ompletc  title,  with  the  power  of  the  govern- 
cjrDt  over  it,  and  proceedetl  thus: 

The  position, then,  which  I  assume  in  relation 
I')  tht  title  set  up  by  the  plaintifT  in  error,  is 
^iit  under  the  operation  of  different  acts  of 
Congress, the  negligence  of  Mackay,the  holder, 
tA«  txiinguisheti  the  claim.  Applying  the  pro- 
^ij-wns  of  these  acts  of  Congress  to  the  title  set 
3p  hv  the  pluintifT  in  error,  it  is  manifest  that 
Mackay's  claim  was  barred,  by  his  own  negli 
iracf.  when  the  title  of  Lutleur  was  initiated, 
i>i  up  to  the  time  it  was  completed  by  the 
patt-nu 

The  1st  section  of  the  Act  of  1805  (2  Store  's 
Uws  United  States,  966)  provides  for  the  con- 
irraation  of  incomplete  titles  lK>aringdate  prior 
w  the  Isi  of  October,  1800;  the  2d  section 
■akta  grants  to.xettlers  who  had  made  iniprove- 
iKats  by  permission  of  the  Spanish  ofticers; 
jt  4ih  section  authorizes  those  who  held  land 
"Tfomplete  titles,  and  requires  every  person 
»ho  claimed  land,  either  by  the  Ist  section  of 
act.  under  an  order  of  survey,  dated  prior 
"'•rtobcr.  1800.  or  under  the  2<f  section,  by  a 
14*]  settlement  under  permiKsion  of  *lhe 
■paniah  officers,  or  by  any  incomplete  title 
lised  BubstMjuent  to  tlje  1st  day  of  October, 
^.to  file.  l>ef<>re  the  Ist  day  of  March,  1806, 
ritb  the  recorder,  a  notice  in  writing,  stating 
ke  oalare  and  extent  of  his  claim,  together 
a  plat  of  the  tract  claimed;  and  further 
d  that  he  should,  on  or  before  that  day. 
•r  to  the  said  recorder,  for  the  purpose  of 
recorded,  every  grant,  order  of  survey, 
conreyance.  or  other  written  evidence  of 
jyjalm:  then, by  the  proviso  to  this  s(K;tion,  a 
^pe  to  give  the  notice,  or  to  record  the  evi- 
Ke  of  title,  is  made  a  bar  to  the  claim,  and 
Baocameats  which  should  have  been  record- 
iare  never  to  be  received  iu  evidence  against 
pant  from  the  Unite<l  States. 
Tbe  4lh  section  of  the  Act  of  1807  (2  Story's 
•»a  United  States,  1060)  extends  the  juris 
ttir>o  of  the  commissioners  to  all  claims  to 
Id  in  their  district,  where  the  claim  is  made 
F  a  peraon  who  was  an  inhabitant  of  Ix)ui- 
lBa,<c..  and  authori/A-s  the  commissioners  to 
tide  aooording  to  the  laws  and  establishe<l 
ilgea  and  costoms  of  the  French  and  Spanish 
ivmuDeota,  upon  all  such  claims.  This  sec- 
M  extoida  the  time  for  tiling  notices  of  the 
linta,  and  written  evidences  of  claims,  to  the 
( day  of  Julv.  1808.  and  declares  that  the 
pit*  of  aocb  persons  as  shall  neglect  to  do  .so 
<9iin  tbe  time  luniteil  by  the  act,  shall,  so  far 
theraie  derived  from  or  fotjnded  upon  any 
I  of  Congresa,  ever  after  be  barred,  and  be- 
tDK  void,  and  the  evidences  of  their  claims 
ail  nev  r  be  a<iiiutte<l  as  evidence  in 

ycoori      ..i\v  or  equity  whatever. 


This  last  section  extends  the  jurisdiction  to 
all  descriptions  of  claims,  and  gives  the  utmost 
latitude  to  the  commissioners  in  seeking  the 
rule  by  which  the  claims  are  to  be  contirnicd, 
while,  at  the  same  titne,  it  is  just  as  im(M  rntive 
as  the  former  law,  in  requiring  the  exhibition 
I  of  the  claim  and  the  recording  of  the  written 
evidence  of  title.  So.  the  7th  .section  of  the 
Act  of  13th  June,  1812(2  Story's  Laws.  1260). 
contains  provisions  which  have  the  same  elfect 
upon  claims  and  evidences  of  title  not  tile<land 
recordetl  Ixjfore  the  1st  of  Decemlwr  of  that 
year,  declaring  that  the  evidence  of  the  claims 
shall  never  Ik;  tidmitted  against  any  grant  from 
the  United  States. 

This  court  luis  fully  considered  these  acts  in 
the  case  of  Strother  v.  Lucwt  (12  Peters.  44i<). 
and, remarking  generally  upon  their  provisions, 
the  (!ourt  says :  "Congress,  well  aware  of  the 
state  of  the  country  and  villages,  wis<'ly  and 
justly  went  to  the  extent,  perhajxs.  of  their 
powers  in  providing  for  pie  security  of  private 
rights,  by  directing  all  rlaimants  to  file  their 
claims  before  a  boani  esjK'cially  appointed  to 
adju.st  and  settle  all  conflicting  claims  to  land.s. 
They  had  in  view  another  im|)ortant  object — 
to  ascertain  what  belonged  to  the  United  Slates, 
so  that  sales  could  l)e  .safely  made,  the  country 
settled  in  peace,  and  dormant  titles  not  to  lie 
permitted  either  to  disturb  ancient  possessions, 
or  to  give  to  their  holders  the  valuable  improve- 
ments made  by  purchasers,  or  the  sites  of  cities 
which  had  been  built  up  by  their  enterprise. 
Accordingly,  we  find  that,  by  *various  (•45 
acts,  the  time  of  filing  such  claims  is  limite<I. 
after  which  they  are  declareil  void,  as  far  as 
they  depend  on  any  act  of  Congress,  and  shall 
not  be  received  in  evidence  in  any  court  against 
any  person  claiming  by  a  grant  from  the  Unit- 
ed States. 

"These  are  laws  analogous  to  acts  of  limita- 
tion for  recordinj^  deeds,  or  giving  effect  to  the 
awards  of  comnnssioners,  for  settling  claims  to 
land  under  the  laws  of  the  States;  the  time  and 
manner  of  their  operation,  and  the  exireptions 
to  them,  depend  on  the  soiind  discretion  of  the 
Legislature.according  to  the  nature  of  the  titles, 
the  situatif^n  of  the  country. and  the  emergency 
which  calls  for  their  enactment.  Ileasons  of 
sound  policy  have  led  to  the  general  adoption 
of  laws  of  both  des<Tiplions.  and  their  validity 
cannot  be  (jucstioncd.  ('H.>*es  may  occur  where 
the  provisions  of  a  law  may  Ik'  such  as  to  call 
for  the  interposition  of  the  ct)urls,  but  these 
under  consideration  do  not.  Tlicy  have  been 
uniformly  approved  by  this  court,  and  ought 
to  Ik;  considerinl  as  se  ttled  rules  of  decision  in 
all  cases  to  which  they  apply." 

The  court,  then,  in  applying  these  laws  to  a 
title  as  old  as  1787.  at  page  454.  says:  "We 
must,  then,  take  the  defendant  as  one  holding 
the  premises  in  controversy  by  a  grant  from  the 
United  States,  and.  as  their  grantee,  entitled  to 
all  the  protection  of  the  laws  a|)propriate  to  the 
cast;."  "The  plaint ilT,  therefore,  is  brought 
within  the  two  provisions  of  tlie  laws;  that  by 
Madame  Chancellier  not  having  filed  her  claim 
within  the  time  limited  by  law,  she  could  not 
set  up  any  claim,  under  any  act  of  C(^ngress,or 
be  permitted  to  give  any  evidence  thereof  in 
any  court,  against  a  |K'rson  having  a  grant  from 
the  Uiiit4'd  Slates,  under  the  contirnmtion  of 
the  commissioners  and  the  Act  of  1812." 
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la  the  case  now  before  the  court  we  havi-  an 
exerapliflcalion  of  tlie  very  evils  which  the 
court,  in  the  case  of  Strotner  v.  Lucm,  con- 
ddereti  these  acts  of  Congress  designed  to  pre- 
vent. We  havp  a  mnn  potntin-;  oiit  a  portion 
of  unoccupied  wiuste  lautl  as  public  land,  liable 
to  be  appropriated  by  the  location  of  A  New 
Madrid  ccrtiflralc;  and  after  it  had  been  so  ap- 
propriated and  pulcnteti  by  the  jeovernment.we 
nave  a  claim  set  up,  by  the  heirs  of  that  man, 
under  a  dormant  title,  which  had  been  held 
back. notwithstanding  the  imperative  provisions 
of  these  act.s  of  Congress,  and  statillg,  CD  the 
face  of  their  petition,  that  it  had  never  been 
pres<;nted  to  any  of  the  tribunals  established 
for  the  invceti^tion  of  such  titles. 

Had  the  claim  of  Mackaj'  been  exhibited  and 
recorded  as  the  acts  of  Congress  required, then 
the  10th  section  of  the  Act  of  3d  March,  1811 
(2  Story,  1200),  would  have  expressly  reserved 
the  land  from  sale  until  the  final  action  of  Con- 
gress upon  the  claim,  and  a  person  attempting 
to  appropriate  it,  by  The  location  of  a  New 
Madrid  certificate,  would  have  acted  with 
notice  that  such  claim  existed ;  hut,  as  it  was 
uot  so  recorded,  there  was  no  evidence  upon 
anr  land  record  of  the  country  that  such  claim 
40*]  existed;  and  tlie  land  now  *clalmed  ap 
peared  to  every  persoa  who  could  have  access 
to  these  records  to  he  Tacant  public  land,  aub- 
ji-et  to  any  disposition  wliieh  could  lawfully  be 
made  of  any  part  of  the  public  domain. 

Mr.  Spavldiftff  then  proceeded  to  comment 
upon  tlie  Acf<;  of  1824  and  1828.  and  particn 
iarly  upon  the  clauses  which  saved  the  rights  of 
ftd verse  parties ;  after  which  he  toolc  up  the 
title  of  T^afleur  under  the  NewJCadrid  grant, 
and  argued  thus: 

The  pldntilf  in  error,  haying  given  in  evi> 
dencc  a  notice  or  application  made  l)y  Theodore 
Hunt,  for  the  location  of  the  certificate  of  La- 
fleur  upon  the  land  in  question,  dated  in  July, 
1817,  and  a  survey  made  by  a  deputy  surveyor 
in  April,  1818,  with  the  proclamation  of  the 
President  for  the  sale  of  the  land  in  the  town- 
ship, to  take  place  in  Octolier,  1823,  objects  to 
the  title  of  the  defendant  in  error  on  the  fol- 
lowing grounds:  Ist.  That,  at  the  tune  of  the 
location,  the  land  vras  not  pHbllc  land.  2d. 
That,  if  it  was  public  land,  the  sale  of  it  was 
not  authori/(  (1  by  law,  and  therefore  it  was  not 
subject  to  location. 

The  first  objection  of  the  plaintiff  in  error, 
that,  at  the  time  of  the  location,  the  land 
located  was  not  public  l:tnd,  subject  to  Tx»  lo- 
cated, is  bagcd  upon  the  at>t^umption  that  it  was 
Mackay'a  land,  and  involves  the  consideration 
of  the  argument  made  airainst  the  title  of  Mac- 
kay.  If,  by  the  operation  of  the  different  acts 
of  Congress,  Mackay's  neglisence  had  barred 
his  claim. and  shut  nut  hi^  evidence  of  title  from 
the  consideration  of  courts  of  justice,  the  land 
was  in  every  sense  public  land,  subject  to  such 
disposition  as  f  hf  trnvemment  might  think  prop- 
er to  make  of  it.  To  t-ay  it  was  still  his  land, as 
against  the  government  and  tlie  trrante€»  of  the 
government,  is  to  assert  that  his  title  remained 
valid,  notwithstanding  enactments  which  an- 
ntdled  it,  on  account  of  his  neglect  to  comply 
with  the  requirements  of  law.  It  Is  unnecessary 
further  to  pursue  the  answer  to  this  objection 
of  the  plaintiff  in  error. 

The  second  objection,  upon  which  most 
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stress  is  hiid»  K  that  at  the  time  of  the  locjitiaa 
this  land  was  not  of  the  description  liaMr  •  • 
location — that  is.  land  the  saie  of  whicli  i 
authorized  by  law. 

It  may  be  of  importance  to  determine,  if 
can,  from  the  evidence  in  this  case,  when  tte 
location  was  made. 

Tlie  plaint ilT  in  error  ha??  fallen  into  the  mis 
take  of  supposing  that  the  notice  or  applicatinn 
for  the  location,  made  in  Julv.  1817,  is  the 
location  itself.  Tliis  error  m^ht  have  \xrr) 
avoided  by  an  examination  of  llic  decision  nwlt- 
by  this  court  in  BagjuU  et  al.  v.  Br>H',  ri.  ic  \y.\ 
Peters,  438).  In  that  case  ilie  court  held,  iliat 
this  notice  or  application  forms  no  part  of  th«^ 
title,  and  is  not  part  of  the  evidence  on  wliicli 
the  general  land  office  acteci,  but  the  pateal 
issued  on  tlie  plat  and  certificale  of  the  sur 
veyor,  returned  to  the  recorder's  oflicc,  atui 
wi'iich  was  by  him  reported  to  the  general  laod 
office.  Again,  the  court  says:  "The  only  eri 
dence  of  the  location  recognized  *by  the  [*47 
government  as  an  appropriation,  was  ibe  plai 
and  certificate  of  the  surveyor,  ** 

As  the  notice  or  application  is  not  the  loca 
tion,  we  next  kwk  to  the  survey  spr^d  on  tbi 
record:  this  is  dated  In  April.  1818.  as  the  tinu 
when  (he  deinity  surveyor  of  the  Uuil( «!  St.i'.c) 
made  the  survey  ou  the  ground,  but  when  tiiii 
survey  was  returned  to  the  offloe  of  the  9uc 
vevor  General,  or  when  if  was  a{'provcd  in  tha 
ofilce,  docs  not  ap|>ear,  and  (Specially  it  do« 
not  an3rwhere  appear  on  the  record  when  thi 
Survf  yor-General  returned  to  the  recorder  o 
land  titles  the  plat  with  the  notice.  de&ignaiiDj 
the  tract  located,  as  required  by  the  2d  sec 
tion  of  tlie  act.  nor  when  the  recvirdrr  i*«ue* 
the  patent  ccrtilicatc  under  the  8d  section. 

In  this  State  of  the  evidence  It  cannot  b 
known  whether  the  survey  made  bythedepuli 
surveyor,  although  dated  in  April.  1818,  wi 
returned,  or,  if  returned,  was  approved  In  th 
office  nf  the  Surveyor  General  at  any  time  al 
tcrior  to  the  proclamation  by  the  Pr&aideat  Ic 
the  sale  of  the  land  in  the  township. 

It  appears,  by  inspection  of  the  survey  give 
in  evidence,  that  it  was  made  after  the  pubii 
surveys  had  establi.slied  the  townshifMi.  ftc.  s 
it  dcscrilu'S  the  land  as  situated  in  two  towi 
ship.  The  question,  therefore,  which  ili 
plaintiff  in  error  has  attempted  to  raise,  is  nt 
presented  by  the  record.  But  it  is  not  my  piu 
po^e  lf»  avoid  the  disicusjjioii  of  the  question,  1 
we  can  really  get  it  into  a  tangible  form. 

Tlie  question,  if  T  have  imderstood  the  Rrg:i 
mcnt  made  in  behalf  of  the  plaintiff  in  error,  ii 
whether  the  patent  issued  to  Lafleur  is  not  voi^ 
because  the  survey  was  made  for  him  at  a  lira 
when  the  sale  of  "the  land  was  not  authorize 
liy  law. 

If  we  turn  again  to  the  languncre  of  the  Ttv 
we  find  that  tlie  words  upon  wliich  mo^i  j.aci 
is  laid — "the  sale  of  which  is  authorizetl  l: 
law" — are  n^ed  as  descriptive  of  the  land  to  I 
located,  ami  have  uo  reference  to  liuie.  IftLci 
were,  then,  classes  of  land  which,  by  law ,  ww 
reserved  from  sale  so  that  no  iifRrer  of  tl»e  crt^ 
emmenl  could,  without  a  violation  of  law, 
tempt  to  sell  them,  and  there  were  other  pu' 
lie  lands  in  relation  to  which  the  executive  . 
the  United  States  was  already  intnvted.  bv  \ix\ 
with  the  power  to  direct  the  survey  ant\  aal 
so  that  no  farther  authority  was  n*-*  !*  *!  ^ 
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haTf  the  key  to  the  right  understanding  of  the 
words  emploved  in  the  Act  of  1815. 
The  Act  of  8d  March.  1811  (2  Story.  1107). 
that  wliirh  directs  the  sale  of  the  public 
Aod&,  aod  makes  the  refiervatioos  from  sale.  It 
i*  opoo  this  «ct.  and  upon  those  which  establish 

inn  offices  in  difT(  rent  ]);irlM  of  >!i<^M>iiri.  and 
rrter  to  this  for  the  direction  of  the  diilercnt  i 
otficcs.  that  the  sales  of  land  in  Miisoufl  have  { 

k  -  ti  place. 

riic  eth  section  of  this  act  empowers  the 
Prv^ideBt  to  direct  the  StirY^or-General  to 
m-*'  th-  piihiir  1  iinds  in  the  territory  of  Loulsi- 

uu  to  Ik;  surveyed. 
The  10th  Hertion  empowm  the  President  to 

'firwt  the  land,  wlicn  stirveyed,  to  he  offered 
i»T  <«ale.  and  prescriU's  the  duties  of  the  differ- 
48*j  ent  •officers,  when  the  President  has  des- 
:m.itp«l  the  dnys  of  sale.  This 'section  reserves 
.Vni^ale:  Ist,  »<i'(  lion  numU'r  IG  ineathtown 
tliip:  8d,  a  tract  for  the  support  of  a  seminary 

'  '♦•flrning;  M,  si!t  sprini^  and  lend  mincH. 
aii  l  laud?*  L«)ntigij<»us  ihereio;  4th,  by  the  pro- 
mi  to  the  section,  "no  tract  shall  be  offere*! 
''•r  file,  the  claim  to  vrhidj  li:vs  b(<  n  in  due 
!u;ic.  ami  accordini;  to  law,  pn'Mjnled  to  the 
nTorder  of  land  titles  in  the  district  of  Loulsi- 
tta  :ind  filf<l  in  his  office,  for  tho  purpose  of 
bin;.:  invt-Migaiwl  by  the  comtnis-sioners  ap- 
piinted  for  ascertaining  the  ri^jhts  of  persons 
ftiirnin?  lands  in  the  territory  of  Louisiana." 
T!)U  section  authori/X's  tlw  sale  of  the  mass  of 
yMic  land,  and  forI)ids  the  sale  of  particular 
drxriptlons of  land:  we  have,  then,  the  division 
t«f  the  land  into  the  two  classes — those  the  sale  of 
Tbi<  li  is  aulhori7.ed,  and  those  the  sale  of  which 
a  not  authorized:  and  the  Act  IKl.j  authorizes 
V«4tions  to  be  made  on  lands  of  one  chiss,  and 
"i    on  lands  of  the  other. 

This  const  niction  is  further  sustained  by  the 
dentation  of  land,  subject  to  the  location,  in 
tlk-  present  tense:  "the  sale  of  which  is  author- 
i/M  by  law."  In  1815,  when  this  law  was 
a  very  large  portion  of  the  land  In  the 
vrriior}'  of  .Mivsouri  had  not  b<  ('n  surveyed,  so 
•iut  if  the  intention  of  Congt  <--s  was  to  make  a 
■«Y*y  of  thepubliiflands  a  pr<  r i  juisite  tolepjal 
Iv^^ations,  by  the  us<'  of  the-^e  wonis,  then,  as  it 
evidently  designed  to  give  a  range  for  these 
Ibrationfl  as  extensive  as  the  terrltonr.  the  Ian- 

:  i^'c  empkiycd.  instead  of  lu-ini,'  sale  of 

Khidi  is  authorized  by  law,"  would  liave  been, 
the  sale  of  which  is  or  hereafter  shall  beauthor- 

•  !  M-law. 

As  the  act  speaks  of  the  authority  then  ex- 
wiRjT  by  law  for  the  sale  of  public  land,  it  ev- 
•iTjtly  excludes  the  idea  that  the  sal*'  was  only 
authorized  when  the  President  had  issued  lihi 
mtamatioii  for  the  aale:  for  at  that  time  the 
rrf!<iidcnt  had  never  isstied  anv  proclamation 
for  any  sale  in  the  territory  of  Missouri. 

The  otlier  interpretation  of  these  words  will, 
w  I  belii've.  be  considered  as  expressing  the 
leaning  of  Congress;  that  is,  that  they  refer  to 
kt  two  Masses  of  land,  one  of  which  was  then 
irithorized  by  law  ff»  bo  sold,  and  thcothwrwas 
sxanmiy  by  law  reserved  from  sale. 

t  am  aware  that  great  reliance  has  been  placed 
■n  the  official  opinions  of  Mr.  Wirt,  when  he 
*ia  Attomey-Uvneral,  given  in  relation  t(»  lluse 

•cations,  and  alao  upon  the  opinion  of  Mr. 
"w'ler.  riven  upon  this  very  claini  of  Mackay. 
i!'cr  its  couhrmation,  and  upon  the  opposing 


claim.  The.se  were,  certainly,  frcnflemen  emi- 
nent in  the  profession,  whose  opinions  are  en- 
titled to  hi^h  conrfderation,  but  still  they  are 
not  conclusive  autliorify. 

I  have  but  a  single  remark  to  make  upon  Mr. 
Butler's  opinion,  and  that  is,  that  he  is  totaUy 
mistaken  as  to  a  cardinal  fact  in  the  cnsc.  flte 
assumes  that  Mackay 's  claim  was  filed  and  re- 
corded aocordinf  to  law.  so  that  the  land  was 
expressly  reserved  fnun  -ale  by  *11ic  IHtli  [*4-0 
section  of  the  Act  of  1811,  aod  that  therefore 
it  was  not  sublect  to  location.  Now,  If  Mr. 
Butler  had  read  tlie  p(  tititm  on  which  the  con- 
firmation was  procured,  he  would  have  seen  it 
there  stated  that  the  claim  had  never  been  filed 
nor  recorded  according  to  law.  and  that,  there- 
fore, the  land  was  not  only  by  law  public  land» 
hut  that  it  was  not,  and  never  had  been,  Te> 
served  from  sale. 

On  the  oi)inion  of  Mr.  Wirt  lhaveto  remark, 
that  he  appears  to  have  fallen  Into  the  mistake 
of  supposing:  that  the  notice  or  apjtlicalion  of 
the  party  for  a  location  was  the  location  itself, 
and  to  have  directed  his  arguments  chiefly 
ai;ainsl  that  instnmient.  It  is  Inie  that  Mr. 
Wirt  argues  against  surveys  made  umler  New 
Madrid  certificates  which  did  not  conform  to 
the  lines  of  the  public  surveys;  but  it  is  to  be 
observed  that  this  coufonnity  to  the  public  sur- 
veys is  nowhere  required  in  ihe  law  which  reg- 
ulates these  locations;  and  although  it  may  be 
very  convenient,  and  Ix;  very  consistent  with 
the  general  purpoees  of  the  government,  in 
maintaining  regular  sulnlivisions  of  the  public 
lands,  it  is  nowhere  recpiired  as  ncces.sary  to 
the  validity  of  a  location. 

The  effect  produced  by  the  opinions  of  Mr. 
Wirt  was  the  passjige  of  the  Act  of  26th  April, 
1822(3  Story,  1841).  which  directed  that  loca- 
tions made  tmdor  these  certiticates,  if  made  in 
pursuance  of  the  provisions  of  the  Act  of  1815 
m  other  resjx'cls.  should  be  perfecteil  into 
grants,  in  like  manner  as  if  they  had  conform* 
ed  to  the  sectional  or  quarter  sectional  lines  of 
the  public  surveys,  and  the  sales  of  the  frac- 
tions made  by  such  locations  should  be  as  valid 
against  the  United  States  as  if  the  fractions  had 
been  made  by  rivers  or  natural  obstructions. 

The  great  argument  of  Mr.  Wirt  agamst  the 
locations  which  were  made  before  the  public 
surveys  was,  that  they  would  not  conform  to 
the  legal  subdivision  of  the  public  lands  when 
they  Aiould  be  surveyed,  and  thus  oonfurion 
woidd  Ix'  introduced  into  the  system.  Now, 
I  this  Act  of  1822  takes  the  location  as  made,  and 
I  the  confusion  as  existing:  and  directs  the  issuing 
of  patents,  notwithstanding  this  want  of  con- 
formity to  the  lines  of  sections. 

Tet  It  is  argued,  that  because  this  act  ratifies 
the  locations  which  do  not  conform  to  the  pub- 
lic surveys,  only  when  the)-  arc,  in  other  re- 
spects, in  pursuance  to  the  Act  of  1815,  tho  ob* 
jection  still  is  to  Ik?  made,  that  they  were  made 
on  land  which  wi^  not  surveyed,  and  the  sale 
of  which  was  consequently  not  authorized  by 
law. 

This  is  only  coming  back  again  to  the  dis- 
cussion of  what  lands  were  authorized  to  be 
i  sold;  which.  I  think  I  have  shown,  was  all  not 
I  reserved  from  sale.    It  is  beyond  dispute  that 
the  land  in  oontroYersy  was  not  reserved  from 
j  sale. 

I    But  what  is  the  real  extent  of  the  objection 
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we  are  considering?  It  is  tbiB:  applicslions 
were  made  to  iocate  portions  of  tlie  public 
lands  before  the  public  surveys;  locations  have 
been  so  made,  and  Ihey  do  not  conform  to  the 
r>0*|  s(  (  tioiial  lines  when  they  have  been  •aft- 
erwards run.  TUe  act  of  Ciongr^  declares 
that  this  shall  be  no  objection  to  the  locations, 
yet  it  is  agreed  now,  tfiat  jilllioui;h  the  act  h;\s 
waived  all  objectiooB  to  the  result  produced,  it 
stilt  retains  tbe  objection  to  the  cause  which 
prodiicoi!  it;  so  tliat.  substantlallv.  the  act  has 
accomplished  nolhiug,  and  the  United  States^ 
although  they  have  sold  the  surroanding  frac- 
tions,  and  have  %vaived  all  objection  to  the  want 
of  conformity  in  like  location  to  sectional  lines, 
and  have  patented  the  land  as  located,  may  still, 
in  all  ea.«.o.s  where  the  applieafions  were  madt- 
before  the  public  surveys,  come  in  and  claim 
Uie  land;  or,  that  an  intruder  or  trespasser  on 
the  land  which  the  government  has  thus  pat- 
ented may  show  that  tbe  application  for  the 
locatloD  of  the  huid  was  thus  made  before  the 
public  surveys,  and  tot  up  the  pretense  that  the 
patent  is  void, 

This  case  would  present  some  most  remark- 
able features  if  suck  an  objection  could  {»«- 
vail. 

Here  is  an  application  for  the  location  of  a 

tract  of  land,  bounded  on  three  «tdes  liy  known 
bpuui^b  surveys,  and  to  run  to  a  point  in  the 
line  of  another  Spanish  survey.  The  only  new 
line  to  be  run  Is  that  on  pne  side,  which  is 
necessary  to  fix  the  (|uan(itv.  A  survey  is  made 
under  that  application  calling  for  the  town- 
ships and  nmces,  w  hich  shows  that  tlie  survey 
was  not  umde  before  the  United  Slutta  surveys. 
A  patent  is  issuc<l  by  the  government,  and  in 
a  stjit  bronjiht  by  a  purehnser  under  tliat  patent 
il  in  objected,  not  that  the  land  wjw  reserved 
from  sale;  not  that  location  could  have  been 
differently  made  if  the  government  stirveys  had 
been  a  thousand  times  run;  not  that  il  does  not 
conform  to  boundaries  wlueh  would  liaveftxe<i 
its  limits  whenever  it  might  have  been  made 
(seeing  that  it  is  bounded  on  three  sides  by  cs 
tablishcd  Spanish  ^urvc-vs);  but  that  tbe  appli- 
cation was  made  prior  to  the  public  surveys, 
therefore  the  application  was  void,  and  the 
survey  wa.s  void,  and  tin-  loeation  was  void,  and 
the  patent  was  void,  and  but  for  Mackay's  con- 
firmation, the  land  would  be  mere  vacant,  un- 
appropriated land;  and  though  an  owner  of 
part  of  tbe  land,  under  the  iiafleur  patent,  has 
been  more  than  twmty  veam  in  noesession  un- 
der the  title  of  Lafleur,  he  has  all  die  time  been 
a  mere  trespasser! 

The  case  In  which  the  validltv  of  patents 
have  lM.-en  examined  in  suits  at  law,  are  too 
familiar  to  the  court  to  need  any  extended  re- 
mark from  the  counsel.  From  the  case  of 
Polk's  Lessff  V.  Wcndiil,  to  the  present  time, 
the  principles  upon  which  patents  have  been 
adjudged  void  have  been  where  the  8tate  has 
not  had  title  to  the  land  granted;  wlrere  the 
officer  bad  no  authority  to  issue  it;  where  the 
land  has  been  approprukted  by  a  species  of  title 
which  could  not  by  law  appropriate  it ;  w  lure 
the  patent  has  issued  against  some  express  pro- 
hibition of  law.  or  for  land  reserved  from  the 
disposition  of  it  attempted  by  the  patent.  The 
patent  by  Lutieur  is  within  neither  of  these 
Cbuses.  The  whole  of  tbe  objections  now  made 
to  it  would  be  answered  to  the  satisfaction  of 
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the  plaintiff  in  error,  if  tbe  deputy  *sur-  [*5 1 
veyor  in  182^3  iiad  run  around  tne  same  lines 
which  were  run  in  1818,  and  then  bad  sat  down 
and  made  precisely  the  some  plat  and  the  same 
tleld  notes.  And  how  is  it  known  that  he  did 
not?  The  purchaser  under  Lafleur  gave  no 
evidence  about  a  %nrvey.  The  survey  of  1818 
wa."*  given  in  evidence  to  imf»eaeh  the  pateot: 
the  patent  itself  implies  tliat  all  was  done  whidi 
was  necessary  to  Its  beinu:  regularly  issued. 

I  really  feel  that  I  m  uld  he  trilling  with  tbe 
court  to  make  a  more  extended  argument  in 
the  case. 

The  projx»sition«i  T  maintain  an-  the  following: 

1.  That  upon  this  record  tbe  Mackay  title 
commences,  as  against  the  defendant  in  error, 
with  the  confirmation,  as  no  document  i> 
sliown  anterior  to  that  confirmation ;  and  the 
confirmation  does  not,  as  against  the  defendant 
in  error.  establlBh  the  existence  of  any  prior 
claim. 

2.  That  if  the  extstenceof  a  genuine  Spanish 

f)rder  of  survey  sliould  be  assumed,  ns  aiiuin-i 
the  dcfendaut  in  error,  all  claim  under  it  wa» 
barred  by  the  acts  of  Congress. 

8.  That  if  the  e\i  tf  nrr  nf  such  order  of 
survey  should  be  ijussuuied.  w  hether  the  claim 
imder  it  were  barred  or  not,  the  contimialton 
of  the  claim  is,  b?  the  act  under  which  it  v.nn 
obtained,  expresslv  poplponed  lo  the  Lalleur 
title. 

4.  That  tbe  patent  of  Lalieur  is  the  Infffr 
legal  title,  unless  there  i&  some  defect  that  rvii 
dere  the  patent  void. 

5  lint  the  Lafleur  title  is  above  exception, 

regular  and  efleetuul. 

Mr.  Justice  Gatbon  delivered  the  opinion  of 

the  court: 

The  first  Question  in  order  is.  whether  the 
patent  to  Laneur  is  a  valid  title  as  ag^inat  the 
United  States  when  standing  alone. 

By  the  certificate  of  the  recorder  of  laud 
titles  at  St.  Ix>ui8,  Latlcur  was  entitled  to  640 
acres  of  land  in  com])ensation  for  lands  of  bis 
injured  by  the  earthquake  in  New  Madrid 
County.  On  this  the  survea'  of  April,  1815,  is 
founded.  Its  return  .by  tne  surveyor,  with 
a  notice  of  location,  to  the  office  of  tbe  recorder, 
was  the  first  appropriation  of  the  land;  and  not 
the  notice  to  tne  Siirveyor-Oeneral's  oflloe.  re- 
questing the  survey  to  be  made,  ivs  this  <  t  ur? 
held  in  BtufneU  v.  Bnderick  (IS  Peters,  450.) 

Township  48,  in  which  the  land  granted  to 
Tjaf!eur  lit-,  %\  a9  laid  off  into  s<.'ctions  in 
and  1818;  and  we  suppose  before  the  survey 
for  Lafleur  was  made,  as  his  patent,  and  tte 
survt-y  on  winch  the  patent  is  founded,  both 
refer  to  the  township  by  number  as  iocludiug 
the  land.  When  the  return  of  the  township 
survey  was  made  to  the  ^^iirvcyor  Oenerars 
otHce'does  not  distinctly  appear)  although  it 
is  probable  It  was  after  Tjefleur's  location  had 
been  made  with  the  recorder. 

The  location  was  in  irregular  form,  and  aU<v 
getber  disregarded  the  ^section  lines,  and  [*52 
ordinary  modes  of  entrv  under  the  laws  of  the 
United  States.  This  circumstance  lies  at  tite 
bottom  of  the  controversy.  The  general  lead 
office  at  WashitiL-tMn  reftised  to  iwue  a  patent 
on  New  Madrid  localious  thus  surveyed.  The 
Secretary  of  the  Treasury  on  the  1  lib  of  Ma  v. 
1890,  and  again  on  tbe  19lb  of  June,  \m\. 
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taikd  oD  the  Attorney-General  for  his  opinion 
OQ  the  Tslidity  of  such  locations  (2  Land  Law8 
ind  Opinions.  9.  10);  this  officer  replied:  "Thai 
lirt*  authority  given  is  to  make  ihe.se  locations 
n  any  of  the  public  lands  of  the  territory  the 
s.i)e  of  which  is  authorized  by  law;  but  the 
siik>  i»  not  authorixed  by  law  until  the  sectional 
loeH  are  run,  and  conseqaently  all  locations 
preTiouflv  made  by  these  tufferexB  are  unau- 
uiorizcd. 

To  cure  this  defect,  the  Act  of  1822  was 
Med.  which  provides  that  locations  made  be- 
fiwp  that  time,  under  the  Act  of  1815,  if  made 
in  pursuance  of  the  act  in  other  respects,  should 
be  perfected  into  grants  in  like  manner  as  if 
Itef  Ind  oonformra  to  the  sectional  and  quar- 
ttrnetlonal  line^  of  the  public  surveys;  and 
ihit  the  fractions  previously  crcaled  by 
iDcaliflos  abouMI  be  denned  legal  fractions,  suh- 
JiettOMle.  But  that  after  the  pjw.sinc  of  the 
Kt  (96tb  April.  1822).  no  location  of  a  New 
Xsdrld  claim  slknild  be  pennittcd  that  did  not 
n^nform  to  the  sectional  and  quarier-sectioual 
iuks.  The  opinion  of  the  Altorney  Gencral 
•ppesrs  to  ha^ie  been  favorable  to  locations  In 
^■nfnrraity  to  the  public  surveys  artually  made 
Lcfore  their  return;  until  returned,  however, 
nd  recefred  at  the  8urv«yor-Gen«ral's  office, 
ibey  could  not  be  recognized  as  legal  public 
^onreTs:  and  in  this  sense  Congress  obviously 
ictird  on  the  opinion,  and  course  of  the  general 
luwl  ofHce  in  pnrstianoe  of  it. 

The  principtii  diilieuliies  standing  in  the  way 
'if  truing  patents  seem  to  have  been  the  follow- 
Tj  There  were  New  Madridloc  atioiis  made  on 
lamU  not  then  surveye<i ;  Uniaiions  nmde  after 
the  bads  had  been  surveyed,  but  before  the 
"ir.-pT8  worn  returned :  and  locations  made  on 
urAi  s<urveycd,  and  the  surveys  returned;  in 
racb  caw  dvregardftel  of  the  section  lines.  But 
ill  of  them  were  on  lands  that  had  l»een  sur- 
wy«l.  and  the  surveys  duly  returned  and 
MQCtioned,  when  the  Act  of  1822  was  passed. 

thi^  state  of  facts  Congress  acted.    No  dis 
lindion  was  made  among  the  claimants;  all 
fractions  created  by  prior  locations,  in  existing 
,  public  surveys,  were  declared  lei^al  and  subject 
to  sah*;  the'  fractions  produced  could  not  be 
>e^al  unless  the  locations  producing  them  were 
equally  so.    In  this  respect,  therefore,  such 
locKtions  were  bindmg  on  tlie  United  States 
from  the  dale  of  the  act.    It  is  insisted,  how 
4Ver,  that  until  section  No.  4o  had  been  offered 
'fcr  lale  by  the  proclamation  of  the  President 

fntr\  ( tMil  i  ';><  nimlf  <m  if  by  a  New  Madrid 
v&rTaat;and  in  this  respect  Latlcur's  location 
Wis  ftoid  before,  and  not  cured  by  the  Act  of 
l!!fi2,  hut  e.\pres.slv  excepted:  that  Congress 
naij  acted  on  defect*  that  of  disregarding 
^  Hhiiial  vSk,  attd  excluded  all  others. 
Tovmhip  Na  45  was  lint  adfertked  for  nle 

ittl^  Ha  addition  to  what  baa  been  said  in 

in.<wer  to  tljc  argument,  it  may  be  remarked 
the  New  Madrid  sufferers  were  preferred 
daiaaats;  Hke  others  having  a  legal  preference, 
iliey  bad  a  right  to  buv  so  soon  as  the  officers 
^<yie fOVCTnment  had  by  law  the  power  to 
IM^tM  Mksoould  be  made  founded  on  public 
'OrveyB.    It  could  not  have  been  intondwl  b^* 
CoMini  (bat  the  sufferer  should  surrender  his 
■Mb  iftilin.  get  tda  warrant  from  the  rc- 
"^n-.  and  tbea  bt  oompelled  to  wait  until 


after  the  public  sale,  wliieh  might  sweep  all 
the  lands  out  of  which  he  could  ditain  a  new 
home,  iVnd  so  the  Act  of  1815  wa.s  con.sirued 
and  acted  on  at  the  general  laiul  ollice.  No 
objection  seems  to  have  been  made  there  on  the 
ground  that  these  claims  had  been  entered  on 
lands  not  previou.sl^'  offered  for  sale  at  auction; 
as  the  President  might  or  might  not  order  the 
sale.  We  think  this  plainly  inferable  from 
the  following  order.  On  the  9th  of  April, 
1818.  an  act  was  pas.sed  limiting  applications  to 
the  recorder,  for  New  Madrid  warrants  of  sur- 
vey to  the  1st  of  January,  1819.  The  commis- 
sioner of  the  land  office  here  wrote  to  the  recorder 
at  St.  LouiB»  inclosing  a  copy  of  the  act,  a  few 
days  after  it  was  paned,  saying: 

"This  art a'uthorizes  the  reception  of  claims 
to  the  Ist  of  January  next;  bul,a8  several  pub- 
lic sales  will  take  place  previous  to  that  day, 
you  must  not  issue  any  patent  certificates  to 
those  claimants  after  the  commencement  of 
such  sales,  unless  the  claimant  produces  a 
certificate  from  the  register  of  the  land  office, 
to  show  that  the  land  has  not  been  sold. 
Should  you  issue  any  patent  certificate  to 
those  claimants  previous  to  the  public  sales, 
you  will  furnish  the  register  of  the  land 
office  for  the  district  In  which  the  lands  lie 
with  a  list  of  the  tracts  for  which  you  have 
issued  patent  certiticatcs,  that  he  may  reserve 
tliem  for  sale." 

The  3d  section  of  the  Act  of  1815  makes  it 
the  duty  of  the  recorder  to  deliver  to  the 
claimant  a  certificate  staling  the  circumstanoea 
of  the  case:  that  is,  that  tlie  claim  had  iM-en 
allowed,  surveyed,  and  recorded  in  due  form, 
and  that  he  was  entitled  to  a  patent  for  the 
tract  designated:  lliis  was  to  be  tiled  with  the 
recorder  if  .'^itisfaclory  to  the  claimant.  Then 
the  recorder  was  bound  to  Issue  the ''patent 
certificate."  al)ove  spoken  of,  in  favor  of  the 
party,  which,  being  transmitted  to  the  commis- 
sioner of  the  general  land  office,  entitled  the 
claimant  to  a  patent  from  the  United  States. 

By  the  foregoing  instructions,  patent  certifi- 
cates, previous  to  the  public  sales,  were  con- 
templated as  due  to  claimants  for  lands  entered 
but  not  previously  offered  for  sale;  and  we 
cannot  doubt  did  exist  in  large  numbers.  They, 
of  course,  were  sanctiontnl  at  the  land  office. 
Nor  is  the  consideration  of  this  question  pre- 
sented to  thiscourt  for  the  first  time.  Peltier's 
claim,  in  the  case  of  Stoddard  v.  Cltamberti^ 
How.  R.,  817),  was  Hke  this  in  all  its  features 
except  one.  It  had  been  located  on  the  same 
land,  covered  by  Bell's  concession  made  by 
the  Spanish  government,  which  had  been  filea 
and  'recorded  in  1808,  but  not  recoin-  ['64 
mended  for  confirmation  by  the  commissioners 
at  St.  Louis,  for  want  of  occupation  and  cultl- 
vation.  By  the  Act  of  1811,  until  the  decision 
of  Congress  was  had.  the  land  covered  by  the 
Spanish  claim  could  not  be  offered  for  sale,  and 
this  restriction  was  continued.  Peltier's  New 
Madrid  location  was  made  in  1818.  on  the  laud 
reserved  fmrn  sale  in  favor  of  Beira  oonoeisioB, 
and  this  rourt  held  the  New  JIadrid  location, 
and  the  patent  founded  on  it,  void,  because  the 
sale  of  the  land  ' '  was  not  authorised  by  law,'* 
and  the  title  of  Pettier  in  violation  of  the  Act 
of  1815.  But  the  court  says:  "Had  the  entry 
been  made  or  the  patent  issued  after  the  20th 
of  May,  1829»  when  the  Ksenration  ceased,  and 
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before  it  was  reviwd  hy  the  Act  of  l^'^'l,  the 
title  of  the  dcfeuiiaut  could  not  be  cont*i&tt'd. 

For  the  reasons  assigned,  the  court  was  of 
opinion  Pcttier's  claim  would  have  l>een  valid 
had  Stoddard's  not  been  interposed.  It  also 
lies  in  Tr)wnship  No.  45.  So  our  opinion  is 
that  Lafleur's  claim  was  rendered  valid  by  the 
Act  of  1832.  unless  it  can  l;>e  overthrown  by 
the  interposition  of  Mackay's. 

2.  This  raises  the  inquiry  into  its  validity  in 
opi)osition  to  Latleur's.  'f  liat,  standing  alone. 
JVIackay's  was  valid  against  the  United  States, 
Is  in  effect  dtK*ided  by  this  court  in  PoUard  v. 
Kilih*  (14  Peters.  8rM).  and  BAhrd  v.  Mie»(2 
How..  (iOl),  and  is  free  from  doubt. 

Latleur's  location  wag  made  in  1818,  and 
his  patent  issued  in  1897.  Macicfty's  claim  was 
first  filed  for  adjudication  brfiirc  the  District 
Court  (U.  S.)  of  MLwouri  in  1829.  Up  to  tliis 
date  it  had  atnod  as  an  incomplete  claim,  re- 
quiring: confirmation  by  this  government  before 
the  tillu  could  pass  from  the  United  States;  to 
accompTiKliwhicliadecreein  its  favor  wansought 
in  the  ni>triet  Court. and  finally  oiitaincd  liereon 
appeal;  in  coniirmity  to  wbicli  a  putcot  wa« 
obtained. 

.\s  the  proceeding  under  the  Act  of  1^24 
was  exparte,  Lafleur  was  not  bound  by  it  any 
f urtlier  than  the  legislation  of  Congress  affected 
his  rights;  and  the  (piestion  is.  how  fnr  wwc 
Uiey  protticted  as  against  incomplete  lilies 
brought  before  tiie  District  Court. 

By  the  Act  of  March  'id.  IHO,",  >or.  4,  certain 
French  and  Spanish  claimants  were  directed,  on 
or  before  the  1st  day  of  March.  1806,  to  deliver 
to  the  register  <if  the  land  otHce.  or  recorder  of 
land  titles,  within  whose  district  the  land  might 
lie.  every  grant,  order  of  survey,  deed,  con- 
vryanrf  "v  nther  written  evidence  of  claim.  In 
be  recorded  in  books  kept  for  the  puipo.se. 
"And  if,"  says  the  act,  "such  person  shall 
neglect  to  dclivrr  such  notice  in  u  rilinLC  of  his 
claim,  or  cause  to  be  recorded  such  written  evi- 
dence of  ihc  same,  all  his  right,  so  far  as  the 
same  is  derived  from  tlm  two  first  sections  of 
tbis  act,  shiill  become  void,  anil  forever  there- 
after be  barred ;  nor  shall  any  incomplete grant, 
wnrrnnt.  order  of  survey,  deed  of  convrynnce. 
or  other  writtcu  evidence;  which  shall  not 
be  recorded,  aa  above  directed,  ever  after  lie 
considered  or  admitted  as  evidence,  in  any 
65*]  *court  of  the  United  Slates,  against  any 
gram  d(  l  iv*^!  from  th(  United  States." 

liy  the  Act  of  April  21.  1806,  sec.  3.  supple- 
mental to  the  Act  of  1805,  the  time  for  filing 
notices  of  claims  and  the  evidence  thereof  \v:is 
extended  to  the  first  day  of  JanuarT.  lf^<'T;  but 
the  rights  of  such  persons  as  shall  neglect  so 
doing  within  the  time  limited  by  the  act,  it  was 
declared  should  be  barred,  and  the  evidence  of 
their  claims  never  after  be  admitted  as  evi- 
dence, in  the  same  manner  as  had  been  pro 
vided  by  the  4th  section  of  the  act  to  which 
that  was  a  sup])lement. 

Bv  the  5th  section  of  the  Act  of  March  3, 
1807.  further  time  for  filing  notices  and  evi 
denccs  of  claims  was  pven  till  the  Ist  day  of 
Jidy,  1«0'^.  Ihil  all  henent  was  cut  oiT  from 
the  claiuuiut  if  ho  failed  to  give  notice  of  his 
claim  and  file  bis  title  papers ;  so  far  as  the  acts 
of  Congress  opcmted  in  irivinLT  the  title  any 
sanction  tlirough  the  agency  of  comniissioucni 
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and  ever  after  tiie  first  of  Julj,  1806.  the  daim 

was  barred. 

It  is  insisted,  however,  ^f.ickay's  claim  is  not 
embraced  bv  the  Act  of  1805,  and  to  which  the 
Acts  of  1806  and  1807  refer.  The  Act  of  \m 
doe«  govern  the  future  legislation.  inicrpof.iD:: 
a  bar.  By  section  4,  French  or  Spanish  grante 
made  and  completed  before  the  Isl  day  of  Oc- 
tober. 1800.  miirht.  or  might  not,  l)e  filed;  a? 
the  treaty  of  1803  confirmed  them,  they  natltjd 
no  further  aid.  But  complete  grants  issuM 
after  the  1st  day  of  Octolier.  1800,  and  incom 
plete  titles,  bearing  date  after  tliat  time,  "ih&lt 
Ik?  filed,"  says  the"  act.  Mackay's  claim  is  of 
neither  das<.Tiption ;  it  was  an  incomplete  title, 
being  a  permit  to  settle  and  warrant  of  surAey, 
withont  any  settlement  or  surrey  having  been 
made,  but  daletl  Ix'fore  the  I'-t  of  OctolK;r,lJr'>o. 

The  Act  of  1805.  section  4,  further  provide 
that  every  person  claiming  Jand.««  by  virtue  of 
the  two  first  sedions  of  that  act.  sliouid,  by 
the  1st  day  of  March.  180ti,  tile  iiis  nuUce  of 
claim,  title  papers,  &c.,  oUierwise  the  claim 
should  he  liarred.  Mackay's  claim  "w.v  :i 
duly  registered  warrant  of  survey."  within  ihc 
words  of  the  1st  section  of  the  act.  That  the 
United  Sinfohad  the  jiowcr  to  pass  such  a  law 
we  think  free  from  doubt;  il  b<dng  analogous 
to  an  ordinary  act  of  Itmltation.  aa  thi*  oouft 
held  in  Sfrofh^r  v.  /.'/mx  (12  Prten.  418).  U> 
which  nothing  need  be  added  here. 

As  to  the  United  Stales,  and  all  person* 
claiminir  under  I  hem,  Mackay's  daim  itiK«d 
barred  from  the  Isl  of  July,  1808.  unlii  the 
passing  of  the  Act  of  May  26,  1884.  by  which 
the  b:ir  wjus  remove<l,  so  far  as  the  gc.vomment 
was  concerned.  The  time  for  filing  claiiuf 
under  this  act  was  extended  bv  another  parsed 
in  IseR.  and  a^iin  by  that  of  >r ay  J  I,  l^':**.  to 
the  2<ilh  day  of  May,  1829;  Ixfore  the  expira 
tion  of  which  time  Mackay's  claim  was  filed  in 
the  District  Court  lU.  S  )  of  .Missouri,  and 
eventually  coutirmed  in  this  court  on  appeal 
And  the  oue.slion  is.  did  the  Acts  of  ]8'.'l  ! 
1H'>8,  and  *the  prorrpfling  hjid  under  [*r»0 
them,  affect  Dalleurs  title?  By  the  lllh  si-c 
lion  of  the  Act  of  1824  it  is  provided.  "  Thait 
if  in  any  case  it  shall  so  happen  that  tlie  Unds. 
tenements,  or  heredilameiits  decrt-ed  to  unv 
clfumant  under  the  provisions  of  this  act.  ^Lall 
have  been  sold  hy  tlie  United  States,  or  other 
wise  disposed  of.  it  shiUl  be  lawful  for  the  party 
intcmsted  to  enter  the  like  quantity  of  lan<i^, 
in  parcels  conformable  to  si^tional  divisioni 
ana  sul id i visions,  in  uuy  laud  otlice  in  thf 
State  of  Mlsso\iri." 

The  Act  of  IS'js,  lo  continue  in  force  the 
Act  of  1824  for  a  limited  time,  and  to  anu-rid 
the  same,  declares  (in  8<*ction  2):  "That  tW 
confirmations  had  by  virtue  of  said  act.  sad 
the  patents  issued  tltereon.  shall  operate  oely 
as  a  relinquishment  of  title  on  part  of  tl»e 
United  btates,  and  shall  nowise  affect  the  ligitt 
or  title,  either  in  law  or  equity,  of  advene 
claimants  of  the  same  land." 

The  foregoing  are  the  conditions  on  wiiicli 
the  bar  was  removal ;  these  Congre«  oettaiBlif 
had  rii^ht  to  impose,  urn  I  il  -  reby  give  a  prrftt^ 
ence  to  an  intervening  tillu  acquired  dortBgUis 
existence  of  the  bar. 

T.alleur  w.is  a  claimant,  wiili  n  gooil  title  ta, 
I  equity,  wtaou  the  Act  of        wsis  |>iiss4:><i ,  thit 

kowiJU}  ^! 
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be  wdl  might  fwrfect  into  a  patent,  as  his 
tquitj  waA  expressly  protected  by  the  Act  of 
16fl),  and  by  imphcatloii  in  tlimt  of  1824  (sec- 
tion 11):  neithrr  the  patent  or  entry  was  af- 
Kled  by  the  prtK-eeilinjjfs  had  on  Mackay's 
ciiim  in  the  DiKtrtct  Court  of  iMissouri  and  in 
iht".  court:  nor  by  hi>J  patent  isMnd  purpunnt 
:h«Tt'to.  It  follows  Lafleur's  is  the  belter  title, 
ind  that  the  deeision  of  the  Supreme  Court  of 
Xlaaoori  mint  be  affirmed. 

Mr,  JutHu  McKiN  i  ky  : 

!  dissent  from  fh«'  o[iituon  of  the  majority  of 
Ik  court,  in  ihi'^  <  ux'.  tor  the  following  reasons: 

FifSl.  Accf»r.lin-:  to  the  Act  of  the  17th  of 
Frtniary.  1^15,  chap.  198,  "  persons  own  in  ff 
Itni^  \u  tlu'  County  of  New  Madrid,  in  the 
Missouri  territory,  with  the  extent  the  said 
rouQty  had  on  the  10th  day  of  Noveml>er,  1812, 
lod  wLfjse  lands  have  lieen  materially  injured 
iij  earth<piakes,  shall  be.  and  they  are  hereby 
uthorized  to  lix-ate  the  like  quantity  of  land 
i«  any  of  the  public  lands  of  said  territory, 
U)*-  sale  of  which  is  authorized  by  law."  The 
Kctioa  lines  of  the  land  had  not  been  nin  on 
iheTtb  of  July,  1817.  when  the  location  on  the 
NV*  Madritl  certificate,  under  which  Gamble 
rkums,  wa8  made.  The  sale  of  the  land,  iu- 
rhiding  this  locatfon,  was  not  authorized  by 
ii'jr  until  the  v.  ar  1823.  The  1st  section  of 
Um!  Act  of  the  2tilh  April,  1822,  chap.  40.  could 
ant  have  legalized  the  location,  because  the 
liui  was  not  tln'n  subject  to  sale;  and  because 
that  section  only  authorized  j^rants  to  isKue  in 
Qke  manner  as  if  the  location  had  ccnfonned 
10  the  sectional  or  (piarter  sectional  lines  of  the 
PqWc  surveys,  if  made  in  other  respects,  in 
ponnance  of  the  Act  of  the  17th  of  Febmar}-, 
l**!.!.  Now.  as  the  location  Imd  not  Iwen 
57*]  *made  in  pursuance  of  that  act;  and.  as 
iliel:i  section  of  the  Act  of  the  9Wh  of  April, 
is^i.  (hc!:ircd  "  That  hereafter  the  holders 
lad  iocatoni  of  such  warrants  shall  be  bound 
la  toeating  them,  to  conform  to  Hut  sectional 

^n'i  quarter  s<'Ct ion al  lines  of  the  public  snr 
Teys.  as  nearly  as  the  rettpeclive  quantities  of 
thewarruits  will  admit,  and  all  such  warrants 
Aall  be  hx'nted  within  one  year  nftcr  the  pass- 
Me  of  this  act;  in  default  whereof  the  same 
ifiin  be  nun  and  void ; and  as  no  location  and 
wrvey  were  made  in  conformity  with  the  2<i 
section,  the  warrant,  survey,  and  patent,  are 
utterly  void,  (dee  fAnOmif  r.  MiUer,  6  Fieters, 
•75  ) 

Second.  The  decree  contirming  the  claiui  of 
Miickay's  beirs,  by  the  Supreme  Court  of  the 
Tnited  States,  under  the  treaty,  was  a  full  and 
uople  admission  that  the  United  Slates  had  no 
rint.to  the  land  covered  by  that  claim.  The 
liUe  which  they  acquired  to  this  land,  under 
the  treaty,  was  iherefcjre  held  by  iheiu  in 
trust  for  Mackay's  heirs,  or  any  other  person 
bavio?  a  better  title  under  the  treaty.  The 
'in'ree  (»f  t «"ntirmation  related  back  to  the  dale 
of  (  oncesKif)Q,  bv  the  Hpaniah  government, 
to  MiM  kay.  and  made  the  title  as  complete  as 
if  it  iiad  bei  n  complete*!  V>y  that  irovernment 
before  the  treaty,  notwithstanding  the  several 
uiten^aripg  iwla  ol  UnUtation  pamed  by  Con 

Thfard,  The  location,  survey,  ami  ptitent. 
oader  which  Gsmble  claimed.  In-in;:  void,  the 
Uth  seclioa  of  Uie  Act  of  the  2iilh  of  May, 


1824,  chap.  17."{.  did  not  apply  to  this  case. 
Because,  in  the  lauiruaKc  of  the  section,  it  did 
not  **so  happen  that  the  land"  had  Ix'cn  sold 
or  otherwise  di8jx>sed  of  by  the  United  States. 
Therefore,  Mackay's  heirs,  or  those  claiminjr 
under  them,  were  not  authorized,  and  much 
less  bound  to  enter  other  lan«l  in  lieu  of  that 
contirmed  and  granted  to  them  by  the  decree 
andpatrat. 

Mr.  jHtUet  Btobt  and  Mr.  Jtutiee  Watnb 
concur  in  these  reasons. 

<  ite<l— 4  How..  4.V:  H  HoNv..  :aa' :  12  Hou  ..  t) 
Wall..  ISO:  9  Wait,  197;  is  Wall.,  m\  Vi  Wall.,<K0; 
2  0tto,7tt,n8. 


JAMES  N.  AND  LEVI  DICKSON.  FMntiffh 

9. 

WILLIA^r  n.  WILKINSON,  Adminlstnitor 
of  John  T.  Wilxikbok,  Deceased. 

After  judffmeni  agaimt  adminuilraior,arecntion, 
return  inid  sci.  fa.  to  nhme  enme  againnt  ejini- 
tion  <le  bonis  propriis.  too  Uite  to  plead  drft  c/n 
rnjirft  sci.  {n.—judiji/tntt  lip  default  iV*  ddmix- 
6uth  of  dtutetn— matter  in  bar  tooriffinal  action 
cunult  be  pUaded  in  a  sci.  fa. — demurrer 
reaehu  no  further  back  than  proeeetUngt  in 
fieri. 

Thi  re  wii>;n  judKHK  iit  nKainst  an  admfailstmtor 

of  n'ist.'lii  ipinuilii  <irri'l>  1  i lit . 

I'pon  this  judtrment  ii  .■<<  i/  «  /i«  i<ik  whs  t«Hued,  con- 
tHiiiintran  averment  tliut  rooiIs.  eliattels,  nnil  as- 
wts  liml  come  to  tlif  IuuhIs  of  tlie  <lefen<laiit. 

t'tiori  thlH M'irf  fiicitu*  there  was  a  judgment  by 
defHuit;  azecutkm  was  issuedt  and  returned  ntilto 

A  Tirf  /(7ri(7f  WHH  tlu'ii  iic<-orrlf<l  nyniii^t  the  lel- 
mlni.-trator  to  '*tiow-  <  au'^i-  wlij  tie-  i>!:iititifT>i  slemlil 
not  have  exi  eiition  ilr  l»iui»  ;>rtt;»rn>. 

It  wjwtheu  toohite  to  ph'ad  that  thf  avcritierit  in 
flu-  tlist  sf  ur  i«i.s  iH<i  not  stal<'  tluit  tlie  af-.tet.**  hntl 
conif  into  the  liamis  of  tlie  julmliiihtrator  suVisc- 
cjiK  iit  to  the  Jiultfineiit  'luainln. 

A  judgment  t>y  (h-laiilf  H>rainst  an  exi-i  iitor  or 
administraloi  is  an  admission  of  a<-<'t~  to  the  ex- 
tent eharjfcil  in  the  |>toe<-<-din»<' atrain-t  lum. 

•If  a  itarty  fail  to  ph>ad  matter  in  liar  to  tin-  [T.a 
orijfinal  aetioii.  atid  jndKinent  pa-^s  against  Idni,  he 
eaiinot  afteruaril-'  plead  it  in  anollier  ai  tlon  found* 
ed  on  that  jndKinent;  nor  in  a  r-cin  f(u  in,-*. 

A  di'mnrifT  readies  no  tnrtli<T  k  than  the 
proceedings  remain  iu  fieri,  or  under  the  cuutrol  of 
the  court. 

THIS  case  came  up  from  the  Circidt  Court 
of  the  United  States  for  the  MiiMle  Dis- 
trict of  Tennessee,  upon  a  cerliiicaie  of  divis- 
ion in  ophiioo  between  the  judges. 

All  the  farts  which  are  iieees-«:iry  to  an  un- 
derstanding of  the  point  are  si.iied  in  the  cer- 
tificate, as  follows: 

The  plaintifTs.  at  September  Term.  1837.  with 
the  defendant's  consent,  had  a  judgment  of 
assets  qnando  oeeideritU.  On  the  2d  of  Octo- 
ber, 181^8,  uy>nn  their  ^ufrtrestion  of  assids  come 
to  the  defendant  s  hands,  a         fnci<i»  was 


N'OTK.    me  n  <t  judgment  fnyafnrt  an  adminMra- 

titr  w  (III  (i(</»ii>.'*ion  i)f  tuinetn—irhen  eJTfeutton  can  if~ 

A  jiidkfiiient  l>y  default  utfuinst  an  exeeutor  or 
admini.-tiator  i>'an  admlsHlotJ  of  assets  to  the  ex- 
tent ehartfed  in  th<'  pnu  ecdintrs  ajniiii.st  him.  and 
l>lnds  his  owti  111  rsoiiai  and  real  estate  us  fnlly  its  it 
till-  <l<  l>t  were  liH  own.  In  re  HiiTRlns.  nif...'>»!2.  S. 
C.  7  Jnr.  (N.  S  >.4(e:  .Ma.^on  v.  I'eter.  1  Miinf.  ( Va.). 
437;  riutt  V.  Kubbins,  I  Jobnu.  Cu*.,  -•7ti;  i>iukiH>D  v. 
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accorded  them  to  be  made  known  to  the  de- 
fendant to  show  cause  why  they  should  not 
have  execution  of  thoee  assets.  This  teire  fa- 
eias  was  issued  on  the  10th  of  Januar}',  18^9, 
and  after  rcciling  thi-  judgment  quanilo,  it  con- 
tained the  following^  and  no  other,  averment  of 
the  coming  of  assets  to  the  defendant's  hands: 
"And  whereas,  afterwards,  to  wit,  on  the  2d 
day  of  October,  1838,  it  was  suggested  to  the 
said  court,  on  behalf  of  the  said  plaintiffs.  Chat 
^!;(K>ds,  chattels,  jitul  assets  had  come  to  the 
bauds  of  the  defendant,  sufficient  to  satisfy  the 
said  judgment;  and  it  was  thereupon  oramd 
by  said  court  that  a  urire  fnruu  issue,  and  we 
therefore  hereby  command  you,  iic."  This 
writ  was  made  known  to  th«  defendant,  and 
the  plaintifTa  ihereuiwn,  by  his  default,  at  Sep 
tember  Term,  1839,  had  judgment  of  execu- 
tion of  the  intestate's  goods  in  the  defendant's 
hands  to  l)e  administered,  if  so  imicli,  and  if 
not,  then  the  costs  de  boni»  propriiH.  On  the 
9th  of  October,  1888,  execution  was  issued  ac- 
cordingly, ami  returned  to  March  rtiles,  1840. 
nuUawiHi,  except  an  to  the  cost.s,  which  were 
levied  de  boni»  propriiH.  A  tacire  fadm  was  now 
aecordetl  airainnt  the  (Icfctiihinl  to  show  cause 
whv  the  ])laintilTs  should  not  have  execution  of 
their  demand  de  hjnis  fmprii*:  and  this  writ 
was  issued,  made  known  to  the  defendant,  and 
returned  to  Septeinber  Term,  1840,  when  he 
appealed,  and  pleaded  to  it  fully  administered, 
and  a  .sp^'cial  plea,  that  the  in«)]vcncy  of  the 
intestate's  e&\a.Ui  liad  been  suggested  to  the 
proner  Tennessee  authority,  and  a  bill  in  equity 
tiled  in  a  State  court  to  admini.ster  his  effects 
according  to  the  laws  of  Tennessee.  To  these 
pleas  the  plaintiffs  demurred,  and  on  the  argu- 
ment of  tiie  demurrer  the  defendant's  counsel, 
aguiu.sl  awarding  execution  de  ftoni*  proj>rii», 
showed  for  cause  that  the  judgment  by  default 
upon  the  first  »cire  fncia»  did  not  establish  the 
fact  that  any  goods,  ifcc,  had  come  to  the  de 
fendant's  hands  since  the  judgtm  nt  of  assets 
gaando  acciderint,  because  the  stiid  first  $eire 


Wilkinson,  3  How.,  57;  Moore  v.  Martindale,  8 
niatelif.  (Ind^  868;  ErHag  v.  Peten.  8  Term  B., 

(M5. 

So  R  confojwion  of  Judinnent.  HuRKlea  v.  Sher- 
man, 14  Johns.,  446:  Petip'e  v.  Judges  of  Erie,  4 
0)W..  44.'i. 

And  If  the  a»set«  be  not  found,  the  nfHcor  maj'  re- 
turn a  deviiMtavit.  and  the  plaintitT  may  aftonoe  iB> 

§ue  execution  de  ImniM  pri»itriUi.  Id, 
Hut  (<e«,  anitra,  .Moore  v.  K«nr,]0  Serv.ftB^SIB; 

Ilussey  V.  White,  /<!.. :««. 

Hut  wiiere  an  administrator  jjrlvcs  judgment  bv 
f»»iifes8ion,  whicii  jud|>rment  Is  afterward  r*»ver8od, 
he  is  not  precluded  from  show  iuK  afterward  a  want 
ol  assets  at  that  time,  (ireen  v.  Stone.  I  Harr.  &  J. 
(Md.),  405. 

In  a  suit  aerainst  an  exwutor  or  administrator  in 
iiis  representative  eupiu  ity.  the  juilument  must  l»e 
tit  Itniiit*  tc^tatnrit,  i-veept  wiien  he  pleads  iii:  uu- 
(/ijf  N  I  iiiiitiii ,  or  u  If  lease  to  himself,  and  the  pleus 
UK  lomid  iiKHiiist  him.  Justices,  if.,  v.  Sloan.  7 
(in..  U  ;  Si^jlar  v.  Haywood.  H  Wheat..  iu'> :  James<»n 
V.  Murtln. .{  J.  J.  .Mursh.  (Ky.),  SW:  Stone  v.  Kauf- 
man, 25  Ark., 

Hut  an  action  at  law  iiy  a  legatee,  njraitist  an  ex- 
ecutor, for  a  h-Kaey.  on  the  executor's  promise  to 
nay  it,  must  Im-  hr  ouKiit  aKHiiist  tlie  executor  in  iiis 
individual,  not  in  his  representative  ehanieter ; 
and  the  Jiidtf iihmu  in  such  ease  must  be  de  /xmte 
pmin  iin.  Ka\  ser  v.  Disher,  9  Iy4-I>rh  lVa.),80T;  Pet- 
tl^rrew  v.  I'ettijrrew,  1  Stew.  (Ala.),  5M0. 

So  an  administrator  who  Riveji  an  oldlfratlon, 
sit^ninff  Jis  administrator,  in  i)er»onally  liound,  and 
jniivrnn»nt  Is  properly  rendered  against  himtJ'  tmnix 
ijnuirilM.  Carter  v.  'rhointus,  3  Ind.,  SiKi;  Ellis  v. 
MerrimaOtS  B>  Mon.  (KjrJt  M. 
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\faeiaJi  did  not  aver  that  goods,  &c..  had  come 
to  the  defendant's  hand.«  since  the  said  judg 
j  ment  quando,  but  only  tliat  those  goods  liad 
I  come  to  his  hands,  without  saying  when,  and 
a  judgment  by  default  only  admits  such  f:»rt» 
las  are  alleged;  *that  uni^  the  record  [*59 
diowed  that  assets  had  come  to  his  hands  sinoe 
the  said  jndixment  r/nuudo,  and  that  such  a*w«'ts 
i  had  been  eioiencd  and  wasted,  no  execution 
I  could  Issne  agunst  the  defendant  to  he  levied 
de  iMtuiM  propriis.    And  tlie  couns^el  for  the 
plaintiffs  insisted  that  advantage  should  have 
Seen  taken  of  the  alleged  defect  in  the  ftnt 
itcire  farin*  at  the  term  to  which  it  was  retoma* 
ble,  and  returned,  by  plea  or  demurrer;  that 
the  judgment  by  default  wasa  widverof  crron 
in  the  pro<  <  ss,  and  so  that  the  said  error,  if  it 
be  one,  could  not  be  reached  by  the  demurrer 
aforewdd. 

"And  upon  said  point,  wlictlier  advantasre 
could  be  tal&en  of  the  aforesaid  defective  aver- 
ment in  the  fitat  teire  facia*,  upon  the  plaintiff's 

demurrer  to  tlie  defendant's  pleas  tntncwcond 
itcire facia*,,  the  opinions  of  the  judges  are  op- 
posed. 

And  it  is  thereupon  ordere<i  that  the  fore 
going  statement  of  facts,  involving  said  point, 
upon  which  said  di.sagreement  occurs,  made 
imder  the  direction  of  the  jtidsrcs.  and  at  there 
quest  of  the  plaintiffs  by  lheirattorney.be  cer- 
tified to  the  bupreme  Onurt  for  their  opinioo 
upon  said  point,  according  to  the  act  oi  Coo- 
gress  in  that  case  made  and  provided." 

The  case  was  argued  by  Mr.  Francis  BriwU$ 
for  tlie  plaintiffs,  who  made  the  foUoving 
points: 

1.  The  first  tare  faeiat  was  sufUciently  ac 
curate  as  to  form.  It  avers  that  on  the  4l'h  of 
September,  1837.  judgment  was  rendered  for 
the  plaintiffs  against  the  assets  quand*t  accider 
int.  It  then  avers  that  afterwards,  on  the  2J 
of  October,  18^8  (more  than  a  vear).  the  plaint- 
iffs suggested  that  a.sscts  had  come  mm  tin- 
hands  of  the  defendant,  sufficient  to  satisfy  the 


And  so.  where  a  cause  of  action  is  allci^  to  bsve 
accrued  after  the  decease  of  the  testator,  and  tbe 
executor  might  sue  In  his  own  rig^bt.  HoultooT. 
Wendell,  37  N.  H..  408. 

A  JuilK'tnent  in  a  common  law  action  aBaiost  SB 
execMitor  or  administrator  is  onlv  a  ja^gtaval 
ai^ainst  the  estate  and  does  not  bind  bim  peraooallf  • 
Burd  V.  McGretror,  2  Grant's  Cks.  (Penn.),  SOL 

And  while  such  a  judgment  is  oondaMre  ss  to 
tbe  personal  estate,  it  is  only  prima  tacit  as  to  tbs 
realty.  The  only  importanceof  a  Judgmemagainit 
tbe  administrator,  so  far  as  an  interest  in  the  nif- 
ty is  eoneerned,  is  that  it  is  prima  facie  ovWeiM* 
of  a  debt  due  by  the  estate,  and  the foundatkio 
a  procwding  to  try  wh»'thor  or  not  the  realty  ■ 
cliargcalile  with  It.  Steele  v.  Llmtivrger,  »  PenO. 
.St..  :i08 ;  Kstate  of  Schro*'der,  46  Cal..  3M ;  Hopkinj 
V.  Stout,  tt  Hush.  (Ky.),  oTS;  IxmgMtim  v.  Ahutf,  • 
Miss..  IBI ;  Packwood  v.  Elliott,  Id.,  fi04. 

A  Judgment  against  an  administrator  or 
tor  is  never  conclusiive  against  the  heirs  or  dcriiefa 
Alston  V.  Munford.  1  Brock., 3W;  Waltliaur  v.Oo#- 
(.ar,  I'enn.  St..  25B:  Sargent  v.  Davis,  3  La.  Ana- 
353;  Duvall  v.  Green,  4  Harr.  k  J.  (Md.),  270:  Mfr 
("ov  v.  Nichols.  S  .Miss.  (4  How.),  31:  Robertaon  T. 
Writrht,  17  (Jratt.  ( Va.>.  .W. 

A  Juilguient  tigaiiist  an  adininiatrator  is  ooodu- 
Bi\  e  only  ius  to  i>ersonaltj.  Walthaur  t* Oeasi'tS 
Penn.  St., 

And  it  is  a  lien  only  upon  the  property  i»  tat 
hands  of  tbe  administrator,  and  not  upon  the  IW 
:  cNtHte  of  the  aneeator.  Tread  well  v.  Hendoo.  41 

Miss..  3K. 

1 1  U  prima  facte  e vldonoe  atfain^t  tbe  realty.  Ho^ 
J  kins  V.  Mcl^ann,  lU  III.,  113;  Sergoant  v.  Kwing,  ■ 
I  Penn.  St.,  IM. 
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jijW^mpnf.  Tlu-sr  two  facts  toprthrr  form  the 
oonoetlt-ii  proiiosit ion, thai  assets  had <'ome  into 
the  bands  of  the  defendant  since  the  judgment 
imndo.  In  the  cnso  of  PIntt  v.  liooim  et  al. 
U  Johna.  C,  276)  there  is  no  better  averment; 
vet  M  objection  was  taken  to  the  form.  "  Di- 
'^Tv  goods  and  chaiicls  which  were  of  the  in- 
itiate, to  the  amount  of  iliu  damages  recovered, 
had  come  to  the  hands  of  the  defenduitt/'  la 
ihf  lang^natr*'  in  tliat  case. 

'i  If  the  averment  in  the  tirst  faeiMhe 
liip-  rf(<  t.  the  objection  cannot  now  Ijc  taken; 
it  ihould  have  l>cen  made  by  plea  when  that 
writ  wa«  relurnable.  The  general  rule  is.  that 
if  a  party  do  not  avail  himself  of  th^  oppor- 
tanityof  pleading  matter  in  bar  to  the  original 
•rtbn.  he  cannot  afterwards  plead  it,  either  in 
mother  action  founded  on  it,  or  in  a  »eire facia*. 
f'i,Jtr.  Jonet,  2  Cow  per, 727 ;  WheaUey  v.  Lane, 
1  Saanden.  216,  nott  8,  by  Williams.) 

3  The  defendant  cannot  plead  any  plea  to 
the  wcond  $eir€  facia*  which  puts  his  dofeose 
':(<i)n  the  want  of  assets;  for  such  plea  would 
"  •oniran.'  to  what  is  admitted  by  his  default 
ui  the  AmCteire/udas.  The  default  U  an  ad- 
■ualoa  of  Mweta.  (TteSr.  BAtardi.  6Modeni. 
2-^;  /iW.  V.  Leigfitof).  1  Salk.,  310;  PUttt  v. 
/;>"i/M  et  al.,  1  Johns.  Ca8.,276:<Sfc0<toA  v.  JIauh 

w.  1  Wilson,  2o8;  RngqU*  «t  at.  ▼.  Sherman, 
(iU»]*14  Johns.,  446;  ThePe^pl4  \\  Th<  .7nd,je» 
^  Erie  O/u  n(y,  4  (jowen,  446.)  This  last  case 
Aowi  the  practice  to  be  to  tarae  omentloD  de 
'  ,iti  pr'/j>nii*,  whetlier  nulla  bona  or  deta*tatU 
be  returned  by  the  sherifl.  (^Uhart  v.  State, 
M*ke  umtf  MadMin,  3  CHII  ft  Johna..  286; 
'rrimh  V  f'Ltr,  8  Scrg.  &  Hnwle.  17.)  Ae^x/ 
1^  aetionem,  by  executor,  is  an  admission  of 
iMcia.  {Dem  w.  D$  BaH,  1  Halatead,  450.) 

't  Tho  point  raised  l)v  the  sjx*cial  plea  is  as 
hj  Uie  efftct  of  the  proceedingf.  in  insolvency 
ia  the  loral  coarta.  If  the  proceeding  be  in  the 
^■i'v.rt'  <»f  a  commission  of  insolvi  ncy.  then  the 
i^uilcncy  of  such  commiK»ion  is  no  l«ir  to  a 
tiirt  fartat  against  the  administnitor,  in  a  iudg- 
mfothadagiiiialhlnL  (ifiil0AT..£iMlM,l  Gall., 
m.) 

Mr.  Juntire  McKiNLBT  delivered  the  opinion 

of  the  court : 

Tbb  case  is  brought  l)efore  this  court  upon  a 
'♦ftificale  of  diviMii>n  of  opinion  of  the  Circuit 
Court  for  the  Middle  DiHirict  of  Tenn('S.sce. 

The  plaint iff.s  ha<l  judgment  aL'ain-»t  the  de- 
ftodani  for  $1.161»  SX  dei)t.  and  1110.94  dam- 
ve*.  *'  And  it  ap|x*aring  to  tiio  satisfaction  of 
>lic cnoft,  fe^  the  admishiou  i)f  the  plaintiffs, 
that  DO  assets  of  the  intestate  hud  come  to  the 
iModsof  the  defendant."  it  was  adjudged  that 
iIm- plaintiffs  have  **  execution  to  be  levied  of 
<be  goods  and  chattels,  and  assets,  which  might 
tbfjreafter  come  Uy  the  hands  of  the  defendant 
I"  fje  administered."    Upon  this  judgment  a^'. 

iMoed  to  be  levied  of  the  asseta  of  the  testator. 
T^Wch  might  thereafter  come  to  the  hands  of 
'Ji*- defendant  to  be  adminisiiTi'd:  which,/?. /a. 
^  retamed  by  the  marehal  nulla  bona.  On 
tiK  iMtday  of  January.  1889.  a  tcire  faeia»]»' 
•iitti  against  the  defendant.  n{K)n  suji;:cstion 
that  aweta  of  tlM  inteataie,  sufficient  to  satisfy 
Mm  tadgment.  bad  come  to  the  hands  of  the  de- 
feu'i  iiii    L'ln  in        ncire  facitit  tlicrc  was  judu: 


jnu  agmiosi  the  defendant  by  default,  to  be 
MMMe  gooat  mA  nhgitrtu  of  the  intestate. 


in  his  hands  to  be  mlminisfercd.  A  fi.f'i.  issued 
upon  this  judgment,  which  wtis  also  returned 

niilln  fmtifi. 

And  thereupon  another  snrr  fan'i/x  issued 
again.st  the  defendant  to  have  judgment  against 
him  (if  boni*  proprii*,  to  which  he  plMdea,flrBt, 
pleM  adminiftravit ;  secon«l,  that  no  a.ssets  ever 
came  to  his  hands;  and  third,  that  the  estate  of 
the  intestate  was  insolvent  ttt  the  tini«-  thr  let- 
ters of  administration  were  granted ;  and  that  in 
pursuance  of  the  iwl  of  the  General  .\ssfmV)ly 
m  such  case  made  and  provided,  he  had  sug- 
gested, to  the  clerk  of  the  County  Court,  tho 
insolvency  of  said  estate,  &c.  To  these  pleas 
the  plaintiffs  demurred,  and  In  ar<riiment  the 
counsel  for  the  defendant  insisted  "  that  tlie 
judgment  by  default  upon  the  first  ttcire  faeiat 
did  not  establish  the  fact  that  anv  goods,  ftc, 
bad  come  to  the  hands  of  the  defendant  since 
the  judgment  of  assets  qtiando  ncHderint;  be- 
cause the  said  first  trire  firuit  did  not  aver  that 
goods.  <!ec.,  had  come  to  the  defendant's  hands 
since  the  said  judgment  qunndo;  but  only,  that 
said  *goods,  &c.,  had  come  to  his  hands.  [•61 
without  saying  wlien;  and  a  Judgment  by  de- 
fantt  only  admits  each  facts  as  are  alleged. 
That  unless  the  record  showed  that  assets  had 
come  to  his  bands  since  the  judgment  quando, 
and  that  sncb  aasefs  bad  been  wasted,  no  exe- 
cution could  issue  nLniinst  the  defendant  to  bo 
\G\\QAde  boni*  proprii*."  And  the  counsel  for 
the  plaintiffs  insisted  *'  tbaft  the  alleged  defect, 
in  the  first  itrirefaci'nfi,  ."should  have  Ix^en  taken 
advantage  of  at  the  first  term  to  which  it  was 
returnable,  by  plea  or  demnrrer;  that  the  judg- 
ment hy  default  was  a  waiver  of  errors  in  the 

Erocess;  and  so  the  error,  if  it  be  one,  could  not 
B  reached  by  the  demurrer." 
"  And  upon  said  point,  whether  advantage 
could  be  taken  of  the  aforesaid  defective  aver- 
ment in  the  first  scire  fada*,  upon  the  plaint- 
iff's demurrer  to  the  defendant's  pleas  to  the 
second  xrirt  ftcuut,  the  opinions  of  the  jtidges 
were  opposed." 

A  ^cire  fntimt  is  an  action  to  which  the  de- 
fendant may  plead  any  legal  matter  of  defense. 
And  in  this  case  the  defendant  might  have 
plcade<l  I  lie  same  matter  in  bar  to  the  first  scire 
faciax,  which  he  offere<l  to  plea(i  to  the  second. 
Or  if  he  coniridercd  the  first  mre  facia*  insuf- 
ficient in  law.  he  might  have  demurre<l  to  it. 
Having  done  neither,  judgment  hy  default  wjis 
properly  taken  against  hiiu.  And  it  is  well 
settled,  that  a  judgment  by  default  atrainst  an 
executor,  or  aciministrator,  is  an  admission  of 
assets  to  the  extent  charged  in  the  proceeding 
against  him,  whether  it  be  by  action  on  the 
original  judgment  or  bv  scire  facia*.  {Euring'* 
Kxecntort>  v.  /^rten,  8  Term  R.,  685;  The  Piro- 
fUe  v.  The  Judge*  of  Brie  County. 4  C^owen,446.) 
Failing  to  make  the  money  out  of  the  assets  of 
the  intestate,  on  the  first  «^<>f./>i''<Vi.N,  the  plaint- 
iffs prosecuted  the  second  to  have  judgment 
against  the  defendant,  to  be  levied  of  bb  own 
proper  gorxis.  Arc.  To  this  be  pleaded  the  three 
pleas  before  mentioned. 

It  is  a  universal  rule  of  law.  that  If  the  party 
fall  to  plead  nuitter  in  bar  to  the  original  action, 
and  judgmcut  paas  against  him.  that  he  cannot 
afterwards  plead  it  in  another  action  founded 
on  iliat  judfinieiit ;  nnr  in  a  K'-irr  fnfidif  (see  the 
authorities  above  citedl.  The  demurrer  of  the 
plaintmis  to  the  def enoant'e  pleas  was  therefoire 
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well  taken.   And  iliii<>ugh  either  party  may, 

f»n  Ji  demurrer,  take  luivantuj^e  of  any  ilefect  or 
fault  in  pleatliug,  in  the  previous  procceciings 
in  tlie  suit,  the  demurrer  can  reach  no  further 
back  than  the  proceedingH  remain  Ju-n',  ami 
under  the  control  of  the  court.  Tlic  judgment 
on  the  first  »eirs  fiwiax,  aUhousxh  ancillary  to 
tbe  orl(;^naI  judirmeut,  and  the  foundation  of 
the  proceeding  on  the  second  xeire  faci/u,  was, 
neTOrlheleBa,  a  final  judu:mcnt,  and,  in  that 
count.conclusive  upon  the  parlies;  and  opposed 
an  insuperable  bar  to  any  plea  of  either  party, 
whether  of  law  or  of  fact,  designed  to  go  w- 
yond  it. 

It  is  the  opinion  of  this  court,  therefore,  that 
advantai^e  could  not  be  taken  of  any  defective 
averment  in  the  tlnst  scire  facia*,  upon  the  de- 
murrer of  the  plainlitis  to  the  pleas  of  the  de* 
fendaut ;  which  is  ordered  to  be  certified  to  said 
Circuit  Court. 


Oa*J  *J()HN  WALKER,  riaintiff-  in  Error, 

V. 

THE  PliESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  WA8HIN0T0N,  D^cid- 
ant$in  JBrtw. 

Uiinry — suhmf/aent  Mcurily  given  for  loan  origi- 
luiUy  umrioun  wid — diteountmay  relate  back, 
where  check*  are  drawn  on  account  of  note  be- 
fore duicouni — quMtion  of  mury  in  written 
eontraet,for  the  court, 

Bvery  sutMequent  aecuritj,  ariveo  for  a  loan 
orifrinally  usurfou«»  however  remote  or  often  re- 
newed. Is  void. 

Whore  there  was  an  application  to  a  bank  for  a 

diw^tunt  upon  a  note,  to  be  secured  oollatcnilly, 
and  the  (wrty  anplyingr  drew  checks  upon  the  bank, 
which  were  paid  oefore  the  note  was  actually  dis- 
rountcd  ;  and  the  bank  treated  the  note,  when  dis- 
counted oa  bavinjr  been  so  on  the  day  of  its  date 
instead  of  asubdequent  day  on  which  ita  proceedH 
were  carried  to  the  credit  of  the  party,  it  was  held 
not  to  bo  usurr. 

Tbeoourt  below  was  ritrht  in  ref  uHiuur  an  instruc- 
tion to  the  Jury  that,  upon  such  evKlencet  they 
uiufbt  presume  usury  as  a  fnot. 

Inoase«  of  a  written  contract,  the  question  of 
usury  is  exclusively  tor  the  dcol«iii)n  of  tli<"  eourt. 

rPiilS  ca»c  was  brought  up  by  writ  of  error 
•1  from  the  Circuit  Court  of  the  United  States 
fcir  the  District  of  Columbia,  in  the  Coimty  of 
WaMhtngion. 
The  facrs  were  theae: 

On  the  m\\\  of  .Taiiuarv.  1S40.  Walker,  the 
plaiiuiti  in  error,  addresi>ed  the  following  letter 
to  the  bantc: 

*' Gen  tlkvikn:  1  am  desirous  of  obtainini;  a 
loan  of  twenty-tivu  ihousund  doilar;^,  to  pur- 


chase cattle  for  fultillintr  niy  contract  with  the 
y;uvernment.  for  N.  York  "Elation,  say  3,000 
barrels,  and  amounting  to  nt-arly  $27,000. 

"  In  security  for  the  above  money  I'll  ay*\:n 
all  my  riixht  and  title  to  tlie  b<  ef  now  on  haml, 
say  barreled  and  stilted,  and  all  that  I  may  have 
(reservinp  a  prior  ri;^ht  of  $3,000.  already  ehren 
for  Norfolk  station)  at  the  warehouse  on  Und- 
ley's  wharf,  to  be  subject  to  your  control. 

"  I'll  deposit  an  accepted  amft  of  E.  Kane. 
Esq..  nav}'  accnt.  for  the  paymMtof  my  con- 
tract for  N.  Y.  Station. 

**  Y'ra  resp'y,  Jno.  Wauosb." 

On  the  Gill  of  February.  1^40.  John  Walker 
executed  a  promissory  note  in  favor  of  JJeoiy 
Walker'or  order,  for  $10,000,  payable  ninety 
daya  after  date,  negotiable  and  payable  at  the 
Bank  of  Washington.  This  note  was  deliver«d 
to  the  bank  under  the  circumstanoea  stated  in 
the  first  bill  of  exceptions.  The  note  up>*>a 
which  the  suit  was  brought  was  a  renewal  of 
it.  dated  on  the  9th  of  luty,  1840.  the  matwi^ 
ol  tlie  alx)ve. 

Ou  the  19th  of  February,  1840,thcfuIlowlB; 
draft  waa  drawo: 

"  E1.1A8  Kanb.  Eaq.,iiaTy  agent,  WaahincUm, 

D.  C. 

"Sir:  Please  pay  to  Janea  Adams,  Enq.. 

cashier  of  the  Bank  of  Washinijton.  or  onler, 
I  the  sum  of  ten  thousand  dollars,  out  of  the  de> 
livery  of  navy  beef,  to  be  made  by  me  at  thi 

'  navy  yard,"  Brrn^klyn.  New  York,  uiuler  BJ 
contract,  dated  aOlh  SepU'Uiber.  1839. 
*•  And  oWl^,  sir,  very  respectfullv.  Ac., 

your  oh  t  servant,  Jno  Wai  kkb. 

•'  WasliiiiL'ton,  D.  C.  February  1!».  1S40  ' 

•On  the  face  of  the  aforenoini; draft  wju- [*<>3 
the  followin;;;  nccei)tance,  to  wit: 

"Accepteti,  to  be  paid  by  nie.  when  the  bill 
shall  have  been  received  and  duly  approved  bj 
tlie  commmandant  of  the  naw  yard. 

"tin AS  Kane  " 

On  the  20th  of  February,  1840,  Walker  ejse 
cnted  to  the  bank  a  bill  of  sale  of  alt  the 

which  he  had  then  on  linnd  or  '■liouM  put  up 
reciting;  that  he  (Walker)  slood  largely  lu 
debted  to  the  bank  on  loans  and  discottsta  oil 
taiiK  1!  fntni  it,  and  was  :uixiou^  to  secure  ihi 
p  i}  nieni  of  notes  that  had  Iteen  drawn  u 
given,  or  might  thereafter  be  drawn  or  ^ved 
&c.,  &c. 

On  the  2d  of  April,  1840.  the  following  drat 
waa  drawn,  which  Is  referred  to  In  one  of  tb 
exceptions: 

"Eliab  Kams,  Esq.,  navy  agent,  Waahin^i 
ton.  D.  C. 

"Siu:  Please  p:ty  to  .Tatues  Adams,  Iv-q. 
or  order,  the  amount  due  me  for  delivery  n 


NoTK.  -  rHiirii.fnhiini  int>  rr-tt  tnodvoneei*  nut.  ik'C 
noK'to  Kle<  knerv.  Uunkof  United  States,  H  Wheat., 

Is  /»<  u.^iirii  iifumtUii,  .see  note  to  Levy  v.  Gadeby, 
(  raiicti,  1^). 


As  to  t>  r  /<<(•(  in  dftfrminimi  the  quention  nfutuni} 

lit  SI;  and 


see  not4' to  .siitcMnu  v  I'oinerv,  rt  Oranoh, 
note  to  Hell  v.  IJruen,  1  How..  IfiO. 

.l.s  I'li  fiutii  Hi  t  »/)  the  <ii  fi  iifi  lit  i/v.wr;/  /iml  u7io 
cnnni't,  .m-i-  ndt^.-  to  DoWolf  v.  John^ini.  10  Wtieat., 
307. 

An  til  u.*iirji  in  ynirrhatr  of  nli'iydtiontt,  see  note 
to  Xictiols  \ .  I'<'ii>on,  7  I'rt..  Utt. 

A'<  It'  !»t  urtt t(.-%  for  HMLiimtK  hxins,  trhni  rvii/cl,  or 
}ttil. 

Every  subsequent  security  tfiven  for  a  ioan  orif  > 
494 


I  inall.v  usurious,  bowfv»'r  n'nmte  or  often ; 
i»  void.    Walker  v.  B  k  of  Wa«.li..  :{  H..w..  at; 
irart  v.  Mays,  54  Ga..  554;  Piie«  v.  I.vohn  irk.l_ 
v.  (♦{  TilT.),  55;  Cainptjeli  v.  ilcHiirv.    Io«  ».  SSi. 

If  a  promissory  note  be  madeon  an  u<uriou«  «*« 
tract.  It  will  be  void,  e'-en  in  tin-  han<i«  of  a 
Jlilc  holder  for  a  valuable  consideration.  C^urdtil 
V.  Suter.  4  Mass.,  lfi«:  Fai  ne  v.  TreaavaM.  S 
IS):  Powell  v.  Watefa,8  Cbw.,  M;  Tos 
ley,  2N.  H..  410. 

And  when  new  securities  are  taken  for  an  1  

loiui.  it  is  iinniateriai  that  they  are  ol>li|raCkiiMa 
inortwaffi^s  of  astranirer;  be  nmy  xvoid  it  tw 
original  usury.   Vlckery  v.  Dicksou,  35  iSai^  W 
Garth  v.  Owper,  12  Iowa,  :«4. 
But  where  partiea  who  haw  aoteaUy  iwM  uson 
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mvy  beef,  to  be  delivered  by  me,  uuder  ray 
oQtradt  *t  the  navy  yard,  Brooklyn,  New 

York. 

"Aod  oblige,  sir,  very  respectfully,  your 
0t)'t  serv'l,  JNO.  WaUCKR. 

"April  2d.  1840." 

Oa  the  face  of  the  above  was  the  following 
Mseptance.  to  wit: 

"Ai  ccptcd.  to  be  paid  hy  nv-,  when  the  l»ills 
ikall  have  been  received  aud  duly  approved  by 
the  oommandant  of  the  navy  vurd,  Brooklyn, 
S^ew  York.       Elias  Kane,  5<iivy  Ageui." 

On  the  9lh  of  May,  1H40,  the  following  note 
was  executed  upon  which  the  suil  \s  u»  brought : 

••(HO.000.1 

Cmr  OK  \VAsniN«:TON,  May  9.  1840. 

"Thirty  days  after  date  I  promise  to  pay  to 
Henry  Walker,  or  order,  ten  thousand  dollars, 
for  value  received.  Negotiable  and  payable  at 
tiie  Bank  of  Wjishington.    Jno.  Walkkr." 

"Credit  the  drawer." 

It  was  indorsed  by  Henry  Walker,  Lewis 
NValker.  and  John  Walker. 

Xoi  iH-ing  paid  at  maturity,  suit  was  brought 
upon  it  in  May.  1840.  and  in  1S41  the  rase 
'Tuns  on  for  trial,  when  the  following  excep 
tioot  were  taken,  on  the  pwrt  of  the  defendant : 
First  Bill  of  Exceptions. 
At  the  trial  of  the  above  rau<i<\  the  plaint- 
Jli  having  given  evidence  tending  to  prove  the 
kmdwriting  of  the  deftedant  to  the  promis- 
»"ry  note  dei  hired  upon»  read  it  in  evidence, 
then  re*lf<i. 
■Whereupon  the  defendant  then  gave  evi 
'lence,  lending  to  show  that  the  note  dated  on 
:iie  9lh  of  May,  1840,  wjus  givi^n  in  rem-wal  of 
a  previous  note  date<l  on  thi        of  Fel)ruary, 
ISO.  similarly  signed  and  in(l<>is»'d,  jiayablc 
(>4*)  ninety  davsuflerdate;  which  said  *note, 
the  6tli  of  tVlMuary,  1H40,  was  discountecl 
uj  the  plaiutiff8,  at  the  request  of  the  defend- 
ajiU  for  his  accommodation,  as  a  loan,  on  the 
IbUi  Ft  liruai"}-.  1S4(I.  l)ut  not   pjissed  to  his 
rredit  until  the  22d  February.  1840;  at  which 
time,  U«t  aforesaid,  an  officer  of  the  plaintiffs 
•J-'luclfd  from  the  proceeds  of  said  note  the 
interest  on  the  same,  computed  from  the  date 
'  ef  said  note  (the  «th  February.  1840).  for  the 
; nod  of  ninety-four  days,  and  that  said  note 
ni'wbere  appeared  on  the  books  of  the  plaiutUIn 
sotil  the  I8th  February.  1840;  that  th€  whole 
iiitount  credited  by  plamiilTs  to  the  defendant, 
u  the  consideration  of  t»iMd  note  dated  upon 
the  6Ui  February,  1840,  and  discounted  only 
'ifwm  the  l8th  February.  1840,  and  pa'^^ed  to 
iicfenUant  upon  the  22d'of  bame  month,  was  the 
son  of  $9,848.88;  and  that  the  sum  of  $166.67 
taken  by  nid  phiitttilb,a8  the  interest  upon 


said  note,  for  the  time  the  5mtne  wa.s  discount- 
ed. And  further  gave  evidence  tending  to 
show  that  the  said  note  of  the  0th  of  February, 
1»40,  was  surrendered  to  tlie  defendant  upon 
the  execution  of  the  said  note  of  the  0th  of 
May.  1840  tthe  said  last  mentioned  note  iM'irii,' 
but  a  renewal  of  the  former),  and  tliat  the  said 
plaintiffs  credite<l  the  tlefendant,  on  account  of 
the  said  note  of  tlic  9ih  of  May.  1840,  only 
the  sum  of  $9,943.'!:),  and  look,  m  interest 
upon  said  lastnamiMl  note,  the  sum  of  $56.67, 
which  was  cxacfed  from  said  defendant. 

"  VVhereiipon  the  plaint itfs  gave  evidence 
tending  to  prove  that  on  the  '^th  of  January, 
IN  tO.  the  defendant  liad  checked  out  of  plaint- 
ills'  hank  1. 224. 98;  that  on  the  fith  of  Feb- 
rvary,  1840.  he  had  checked  out  of  plaintiffs' 
hanli  ^2.500:  and  on  the  21st  of  February, 
1840,  he  h>ul  checked  out  of  said  bank  to  the 
amount  of  upwards  of  $7,000;  all  of  whicli  hist 
named  sums  of  money  were  chargcfd  to  defend- 
ant on  the  books  of  the  pluintifls.  and  no 
moneys  or  funds  appeared  to  his  credit  at  the 
time  of  dniwinirout  s.nid  last  mentioned  sums  of 
money;  and  that  on  (he  22(1  day  of  February, 
1S40,  the  plaint  ills  credited  said  defendant 
with  !f!),M4;{.;S.'l  as  the  l)roceeds  of  said  notc 
dated  the  Glii  Febi  uary,  1840;  and  tlie  balance 
then  ajipearini"  to  be  (Ine  to  defendant  on  the 
books  of  the  plaintilTs,  after  charging  him  with 
the  s(!veral  amounts  so  as  aforewiid  drawn  out 
of  bank  by  him  jirevious  to  the  22d  of  Febru- 
ary. 1840,  was  !^997.8(};  which  balance  was 
shown  to  the  (iefendaut,  and  assented  to  by 
him. 

"The  defendant  then  gaTB  evidence  tending 
to  show  that  the  said  note.dated  tith  February, 
1840,  was  brought,  on  or  after  the  11th  Febru- 
ary. 1840  (it  beuig  a  discount  day),  by  the  pres- 
ident of  the  plaintiffs,  or  a  lK»ok  keejx'r  of  said 
plaintiffs. to  ilie  discount  clerk  (the  wilne8s),und 
given  to  him  as  a  note  not  done,  or  not  passed 
by  the  Ixmrd  of  directors:  and  that  said  note 
remainnl  in  the  hands  of  sik  li  discount  clerk 
until  the  Iblh  February,  1840.  when  it  was 
passed  by  the  said  board :  and  on  the  23d  Feb- 
ruary.  1S40,  the  sum  of  $9,843.33  was  pa.s^sed 
1  to  defendant's  credit  as  the  net  proceeds  of 
I  *Miid  note,  and  that  Interest,  at  the  rate  f*65 
of  six  per  ( eiiltiin  j>er  annum  on  $1(1.000,  coin- 
I  puted  from  the  dale  of  said  note,  for  ninety- 
I  four  days,  was  reserved  at  the  time  of  entering 
such  credit,  by  direction  of  some  otllcer  of  the 
i  plaintiffs;  and  that  it  was  the  usual  practice  of 
plaintiffs  to  take  interest  on  discounts  oidy 
from  the  time  of  making  the  discount;  and 
that  it  does  not  appear  that  defeudaut  was 
credited  on  plaintiflEs'  books  with  the  interesl 
computed  from  the  6th  of  Febroary  aforesaid. 


'ju*  interej*t.  aftiTward  mnkea  Ikiiui  Ufit  settli  inciit 
iri'l  tali>-  new  -c-t  urities,  iiieliidinK'  only  an  ai  tual 
I  <Qia.  »ct  not  iiu  ant  its  ii  mere  evasion,  ttie  new 
■x-nirand  \s  iK  illier  usuriou-i  in  itself.iior  tias<-«l  upon 
■a  u.«urioui*  wnnitlenit Ion.  Smith  v.  Stodfiaid,  10 
iSch..  Us. 

Wu«r«.-  uii  usurious  security  is  taki-ti  fur  a  valid 
<i»'t>t,  the  avuidaiii'-  i^t  tin-  set'wiilv  t<-\j\fs  the 
t1<  l«t.  and  the  a-vsiu^iiment  id  tlie  usurious  Sfcurity 
<  Arrivs  wi'h  It  ttie  ri>.'lit  to  resort  to  and  enforce 
rlv?  urliriijal  d<d»t.  «J«Twi>f  v.  Sltterlv,  bki  N.  V.  (11 
*  ctl.XW;  Pattcr-oti  v.  IJnd.-all,  U  N.  Y.  (19  Sick.). 
aH.SAm.  Ki|..,  lar* :  (  liureli  v.  M  tloy,  TON.  Y..fl;j; 
■EkrtiunJs  V.  K  nml/e.  -t  .N«jlt..  Jot. 

^lyrnijh  «  contract  of  loaa  is  void  for  usury, 
iiTfcwsirt  nlillMBiInn  nf  lliiiliniiniiiii  iii  iinisji 


ttic  amount  loaned  and  iiit>'ii--.i .  in:i>'.  if  no  po^iti\  e 
law  liiii'id'^.  til-  a  troud  consiili  imIumi  lur  ;i  new 
I'mniise  to  laiike  such  pavmcnt.  Ilouser  v.  Plant- 
ers' IJ'k  <d  Fort  Valley.  57  (ia.,  ".C. 

l  a  renewal  of  an  e,\i.-.tinir  loan  l)y  jrivinj? 
new  notes  payable  at  the  same  place  as  the  formi-r, 
no  "luestioii  of  excliaKe  can  arise.  Any  exaction 
I"  vuinl  interest  in  such  u  eaw^  is  usurv.  I'ricc  v. 
I,\'..iis  ll  k.;c{  .\.  V.  (rt'nir.;.rM;  Loveland  v.  Uitter, 
'*)  111..  -A  :  Hei  lin  v.  Mapes,  How.  (N.  T.}Pr.,288; 
Campbell  v.  Sloan,  tU.'  I'cnn.  St.,  ts|. 

Hut  if  the  maker  <d  the  note  set«  up  the  defense 
of  usury,  the  plaintitf  may  recover  on  the  nrlKinal 
i!Ot<;.  if  that  lie  not  infected  by  usury.  Farmers'. 
&c..  B'k  v.  Juslyn.  37  JN.  V.  (10  Tin.),  UU;  Uiujpbell 
V.  Sloan,  eSPson.  St.,  ISL 
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"The  defendimt  then  asked  the  cashier  of 
the  plaintiffs,  who  wiis  sworn  as  a  witness  in 
said  cause,  whether  the  amounts  drawn  out  of 
bank  by  the  defendant  previous  to  22d  Febru- 
ary, 1840.  as  af()rej*aid.  were  not  charged  on 
the  l>ooks  of  the  pluintifTs  as  overdrafts  and 
were  not  allowe<l  as  the  personal  credit  of  the 
defendant. 

"Whereupon  the  said  cashier  answered,  that 
he  had  no  doubt  but  that  the  defendant  was 
allowed  to  check  upon  said  note  of  6th  Febru- 
ary. 1840.  before  the  same  was  entered  to  his 
credit  on  the  books  of  the  bank.  And  being 
further  asked  for  the  reasons  of  this  opinion 
by  the  defendant's  counsel,  he  stated  that  he 
had  no  recollection  of  said  note's  being  in  bank 
previous  to  the  18th  February,  1840.  or  of  its 
existence,  or  of  any  arrangement  with  refer- 
ence to  it  previous  to  that  ante;  and  that  the 
said  amounts,  so  checked  out  previous  to  22d 
February,  1840,  would  not  have  been  paid  on 
defendant's  checks,  but  for  the  knowleijge.  on 
the  part  of  the  said  cashier,  that  he  (defendant) 
had  a  large  contract  with  the  Navy  FXepartment 
ifor  the  supply  of  beef,  and  that  for  antecedent 
liabilities  the  defendant  had  given  to  plaintiffs 
good  collateral  security;  from  which,  however, 
no  surplus  resulted  after  paying  said  liabilities; 
and  that  the  said  advances  made  to  the  defend- 
ant after  the  6th  February,  1840,  and  previous 
to  the22d  February,  1840,  were  nmde  on  security 
given,  or  to  be  given ;  but  he  does  not  know  ol 
any  security  given  during  that  time,  except 
the  defendant's  letter  of  3()ih  January,  1840,  a 
bill  of  Siile.  by  defendant  to  plaintiffs,  of  his 
barreled  beef,dated  20lh  February, ItMO, and  the 
two  acceptances  of  the  navy  agent,  dated  19lh 
February,  1840,  and  2tl  April,  1840,  and  the 
note  dated  6th  of  February,  1840,  of  which 
tlie  said  cashier  has  no  recollection  until  the 
18th  of  Februar}',  1840;  and  that  he  is  satisfied 
that  said  advances  were  not  made  on  the  per- 
sonal cre<lit  of  »iefendant.  And,  from  all  the 
above  circumstances,  he  has  no  doubt  that  said 
note  of  6lh  February,  1840,  was  in  bank  from 
the  time  of  its  date,  and  that  defendant  wa.s 
allowed  to  check  on  said  note  from  the  day 
of  its  date. 

"Whereupon  the  defendant  moved  the  court 
to  instruct  the  jury  that  the  facts  mentioned 
by  sjiid  cashier  arc  evidence  in  said  cause,  but 
the  inlerences  or  opinions  of  said  cashier  are 
not  evidence;  but  the  court  refused  to  give  such 
Instructions  as  prayeil,  but  instructe<l  the  jurj' 
that  the  inferences  or  opinions  of  said  witness 
are  not  of  themselves  evidence  of  the  facts  so 
<JO*J  inferred, but  that  the  facta  stated  *by  the 
witness,  as  the  ground  of  his  inference  or 
opinion,  arc  comjwitent  to  be  given  in  evidence 
to  the  jury,  together  with  the  inference  or 
opinion  of  the  said  witness;  from  which  facts 
the  jury  are  to  judge  whether  such  inferences 
and  opmion  are  justitied  by  the  facts  thus 
staled.  Whereupon  the  defendant  excepts  to 
the  said  refusal  and  to  the  instructions  so 
given,  and  this,  his  bill  of  exceptions,  is 
signed,  seale<l,  and  enrolled,  this  24th  day  of 
December,  1841." 

Defendant's  Second  Bill  of  Exceptions. 

"After  the  evidence  contained  in  the  afore- 

Soing  bill  of  exceptions  had  been  given,  the 
efcndant  prayed  the  court  to  instruct  the  jury 
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that.  *if  the  jury  Iwlieve,  from  the  evidence 
aforesaid,  that  the  advances  to  defendant 
named  in  the  evidence  were  not  made  upon  the 
note  of  6th  February,  1840,  and  that  the  plaint- 
iffs upon  discounting  said  note,  received  or  re- 
serve<l  more  than  at  the  rate  of  six  {ter  centum 
ner  annum,  then  the  jury  may  infer  u«iurir. 
irom  the  whole  evixlence  aforesaid,  in  said  note 
of  6th  February,  1840.'  And  'if  the  jury 
lielieve.  from  the  evidence  aforesaid,  that  the 
note  of  the  9th  of  May,  1840.  named  in  the 
evidence,  was  given  in  renewal  of  a  former 
note  of  the  defendant,  dated  on  the  6th  of 
February.  1840,  payable  in  ninety  days  after 
date,  and  which  last  note  was  discounted  by 
the  plaintiffs,  as  a  loan  to  the  defendant,  on 
the  18th  day  of  February,  1840,  but  was  not 
parsed  to  the  cre<lit  of  the  defendant  until  the 
22d  February,  1840.  and  that  the  said  plaint- 
iffs then  charged  and  rcc«iv(*d  interest  upon 
the  same  from  the  date  of  the  said  note,  to  wit, 
from  the  6th  day  of  February,  1840,  it  is  th« 
taking  above  six  per  centum  per  annum  for 
the  loan  of  the  money  made  to  the  defendant 
upon  said  note,  and  lis  usury ;  and  the  defend- 
ant is  entitle<l  to  a  verdict  in  his  favor  upoo 
said  note,  notwithstanding  the  jury  mav  find, 
from  the  evidence, that  the  defendant  hati  over- 
drawn his  account,  as  stated  in  the  evidence, 
unless  they  further  find  that  the  said  interest, 
reserved  as  aforesaid,  was  credited  to  defend- 
ant's account  as  a  credit  to  take  effect  from 
the  6th  February,  1840.'  Btit  the  court  re- 
fused to  grant  each  of  said  prayers,  though 
presented  neriatim.  Whereupon  the  defendant 
excepts  to  the  said  refusal;  and  this,  his  bill 
of  exceptions,  is  signed,  sealed,  and  ordercfl 
to  be  enrolled,  this  24th  of  December.  1841.'* 

Defendant's  Third  Bill  of  Exceptions. 

"  In  addition  to  the  evidence  contained  in 
the  foregoing  bill  of  exceptions,  which  is  made 
part  here<}f.  the  defendant  gave  evidence  tend- 
ing to  show  that  in  Octol)er,  1889,  the  plaintiffs 
suspended  specie  payments,  and  have  not  sinoa^ 
that  time  paid  their  notes  in  specie  or  te 
equivalent  until  July,  1841;  and  further  garu 
evidence  tending  to  prove  that  the  paying  teller 
of  the  plaintiffs,  accordiuc  to  his  impression, 
would  not  have  paid  the  checks  of  the  defend- 
ant for  the  amounts  creditetl  to  defendant  as 
aforesaid,  on  the  22d  and  28th  •Febru-  [•67 
ary,  1840,  if  drawn  for  the  entire  amounts  in 
district  bank  paper  or  In  the  plaintiffs'  paper, 
unless  he  had  received  special  instructions  to 
that  effect  from  the  president,  or  unless  he,  the 
paying  teller,  knew  that  the  plaintiffs  were  si 
that  time  desirous  of  increasing  the  circulatioa 
of  their  own  notes;  that  he  considered  he  had 
a  discretion  on  that  subject,  in  abwnce  of  m- 
structions,  and  has  no  recollection  of  having 
n>ceived  any  instructions  in  regard  to  the  4|M 
counts  to  defendant,  ur  anv  general  tn^^trurtj^fl 
as  to  the  mode  of  paying  discounts  at  that  t^| 
though  it  is  his  impression  that  he  would  b3 
havep:ii(l  discounts  to  so  lArge  an  wmovtBSLjM 
district  bank  papi>r  or  plaintiffs'  paper  at  flH 
time;  nor  would  they,  at  the  date  of  said  M^H 
have  receiv(>d  on  deposit  paper  of  Vii;g^H 
banks  (they  having  also  suspended  at  the  f^H 
time)  in  large  amounts,  or  to  tlie  amoaa^H 
either  of  said  notes,  unless  for  the  ><coo^^H 
dation  of  a  regular  customer  of  the  plain^H 
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umI  nnlv  in  that  cMe  upon  the  understanding 
iki'i  he  would  receive  hack  the  siiid  deposit  in 
the  *ame  kind  of  fun(is;  and  that  the  plaintiffs 
irou!«i  not.  by  their  otfleers,  have  received  pay- 
mtal  of  the  notes  in  suit,  in  case  their  amounts 
h^l  been  tendered  at  the  time  of  maturity,  in 
lit  {wper  of  Virpinia  banks  (all  of  which  were 
in  t  slate  of  suspension  of  specie  payments), 
ud  that  the  market  value  of  Virginia  bank 
Boies.  in  the  months  of  February.  Mairch, 
April,  and  May,  1840.  in  the  city  of  Washing- 
lOB  (where  the  plaintiffs  did  buf^iness),  was 
from  one  half  to  one  per  cent,  less  than  the 
sous  of  the  banks  in  said  district,  or  the  notcM 
of  banks  in  Baltimore.  Maryland. 

"  And  ihi*  defendant  farther  gave  evidence 
to  show  that  on  the  30th  January,  1840,  he 
ffni  to  the  plaintiffs  his  written  application  for 

•  loan,  in  these  words  (see  statement).  That 
U  afterwards  executed  the  note  of  the  6th 
Febnur)'.  1840.  name<I  in  the  first  bill  of  ex- 
ffptioas,  and  the  note  of  the  25th  February, 
DMO.  now  in  suit;  and  then  was  pasHcd  to  his 
CJwlit.  on  the  22d  February,  1840.  on  the  books 
'^f  the  Dlaintiffs,  the  sum  of  $9,848.33.  as  the 
proccc<u  of  the  discount  of  said  above  namc<l 
We  of  the  6th  February.  1840;  and  on  the  281  li 
ftbruary,  1840,  the  further  sum  of  #5,939  wa-s 
Mfeed  to  his  credit  on  the  books  of  the  plainl- 
■I,  aa  the  prr>ree<ls  of  the  di.'^counl  of  the  note 
tod  25lh  February.  1840.  That  the  defeud- 
lai  checked  out  of  the  plaintiffs'  bank  the  said 
•feral  amounts  so  credited  to  him,  and  he 
are  evidence  to  show  that  mme  of  his  checks 
brKiid  amounts  were  specially  made  payable 
n  Virginia  not(?s,  and  were  in  that  form  paid 
»T  the  plain titTs.  That  a  check  for  upwards 
if  |dOO.  drawn  by  the  defendant  on  plaintiffs 
m  the  29th  Februarj',  1840.  for  part  of  the 
•roceeds  of  the  note  of  251  h  Februarj-,  1840. 
■■ed  to  hiM  crc<nt  as  aforesaid,  was  also  made 
i^ble  in  Virginia  money  on  its  face,  but  the 
iuotiffs.  through  their  officers,  refused  lopay 
veil  Virginia  money  on  said  check,  but  agamst 
fae  wishes  and  request  of  the  bearer,  one  Sin- 
hir(to  whom  the  said  check  was  ^ven  for 
tkte  bv  said  defendant)  paid  the  said  check 
!•■]  in  notes  of  *8uspend»'d  banks  in  Dela- 
(■e,  Pennsylvania,  and  Ohio,  Ix^ing  notes 
pan dnpreciated  in  value  than  Virginia  paper 
lirid  ubtrict  of  Columbia:  and  that  i^nid  Sin- 
lair  bad  to  pay  on  $260  of  said  money  paid 

ra  on  said  check  h  discount  of  filO,  to  ob 
■  tlie  eqnivalent  of  Virginia  notes,  and  the 
liance  of  said  pnnrecds  of  said  check  the  m'u\ 
iadair  could  not  pass  at  all,  and  he  required 
le  defendant  to  take  it  from  him,  which  he 
Id.  And  further  gave  evidence  tending  to 
fov«  Ihiit  at  the  time  of  the  dates  of  said  note, 
'  <^f  the  pmcwils  thereof,  l)eing  credited  to 
lUt  as  afores;tid.  it  was  the  practice  of 

•  piaiotiffs,  througii  their  otilcers,  not  to  pay 
'  •♦if  nrrommfHlations  or  discounts  made  b) 

.:.  .Is  to  such  large  amounts  as  either 
»«Mi  notes,  in  the  Uk'hI  b:ink  paper  of  said 
■ciict,  or  in  s|>ecie.  but  in  papc  more  tlepre- 
ited  Iban  that  of  the  said  banks  in  said  dis- 
icL    And  further  gave  evidence  tending  to 
that  in  February,  March,  April,  and 
IJMO.  notes  of  the  Virginia  banks  were 
'      '  bankable  money,  and  that  the 
1  t  notit:e  posle<l  up  in  their  bank 
'>uld  not  receive  the  paper  of  the  i 
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Virginia  banks  on  deposit  or  payment  of  debts; 
and  that  the  defendant  did  receive  the  proceeds 
of  the  loans  stated  as  aforesiiid  in  Virginia  pa- 
per, and  some  in  Pennnylvania  paper. 

"  Ajid  the  plaintiffs,  in  cross-examining  the 
said  witness  in  said  cau.se,  further  proved  that 
said  Walker  always  drew  out  personally,  and 
on  his  checks,  cither  the  Virginia  money  or  the 
other  money,  as  he  desired  or  directed,  and 
generally  such  as  he  asked  for,  and  never  at 
any  time  made  any  objection  to  the  moneys  he 
was  paid  in;  and  ftirther,  that  he  declared  that 
Virginia  money  was  as  good  to  him  as  any 
funds  in  which  he  could  be  paid,  and  that  he 
preferred  it  to  any  other.  And  further  proved 
that  the  state  of  the  bank,  and  its  business,  and 
the  notes  they  usually  paid  out,  at  the  date  of 
.said  defendant's  letter,  and  at  the  date  of  the 
notes  and  the  times  of  their  being  discounted, 
were  well  known  to  the  customers  of  the  bank; 
and  that  the  defendant  was  then,  and  had  been 
iK'fore.  a  considerable  customer;  and  that  all 
the  notes  of  Virginia  banks,  or  of  other  banks, 
paid  out  to  defendant  or  other  deah'rs.  were  re- 
ceived by  the  bank  in  the  way  of  its  business 
at  par:  ffnd  notwithstanding  the  notice  afore- 
said, the  bank  tof)k  such  notes  in  small  pay- 
ments, or  when  mixed  with  others  in  large 
payments,  or  on  deposit  by  customers  whose 
business  was  such  as  induced  the  officei-s  to  ex- 
pect that  they  would  lake  the  same  sort  of 
notes  in  payment  from  the  bank. 

•*  And  the  plaintiffs  further  proved,  on  the 
cross-examination  of  said  witness,  the  cashier 
of  said  bank,  that,  at  the  time  of  the  dates  and 
discounting  the  said  notes,  it  was  the  custom 
of  the  bank  to  pay  out.  for  the  proceeds  of  its 
discoimts,  its  own  notes,  or  the  notes  of  other 
banks,  as  desired  by  the  parties  receiving  such 
di.scounts;  that  when  the  parties  required  it, 
they  paid  out  their  own  notes,  and  when  no 
particular  paper  was  required,  they  paid  out 
such  as  had  most  accumulate<i,  and  it  was  most 
convenient  for  the  bank  to  pay  out;  and  that 
•said  Walker,  if  he  had  insi.sted  on  it. 
would,  at  the  time  of  payment  to  him  of  sai<l 
proceeds  of  said  notes,  according  to  their  then 
practice,  have  had  paid  to  him  the  same  in  their 
own  notes. 

"  Whereupon  the<lefcndant  prayed  the  court 
to  in.struct  the  jury  as  follows,  to  wit: 
"  I*rayer  No.  4: 

"  That  if  the  jury  believe,  from  the  evidence 
aforesjiid,  that  at  the  time  the  plaintiffs  ad- 
vanced the  amounts  of  the  notes  in  qtiestion, 
after  deducting  the  discounts  on  the  same,  it 
was  well  understood  and  arranged  between  the 
plaintiffs  and  defendant  that  the  said  amount 
should  be  advanced  and  loaned  by  plaintiffs  to 
defendant,  on  condition  that  dcft  ntlant  should 
draw  such  am»»unts  froni  sai<i  bank  in  Virginia 
l)ank  notes,  or  in  notes  of  other  Stale  banks  in 
a  state  of  susi)ension  of  specie  payments — all 
which  notes  were  depreciated  in  the  market, 
and  commonly  pressed  below  the  current  value 
of  the  notes  of  the  said  bank,  and  notes  of  oth- 
er suspende<l  banks  in  this  District,  and  all 
without  exception,  as  well  the  notes  of  the  said 
bank  as  of  other  .suspended  banks  of  this  dis- 
trict, were  considerai)ly  depreciated,  and  com- 
monly passed  below  the  current  money  of  the 
United  States;  and  that  defendant  did.  in  pur- 
suance of  the  terms  and  conditions  of  said  loan, 
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in  fact,  receive  Ihe  amount  of  said  loans  from 
the  plaintiiTs  in  the  bank  notes  of  Virginia  and 
of  other  Slates,  which,  at  the  time  llie  same 
were  w  received  by  defendant,  were  depreci- 
ated c<)nsiderul)ly  Ik'Iow  the  current  value  of 
the  bank  notes  of  this  district,  and  still  more 
considerably  depreciated  below  the  standard 
and  current  value  of  the  current  money  of  the 
United  Slates,  without  any  allowance  for  the 
depreciation  of  Ihe  same;  and  that  such  depre- 
ciiiiion  was  well  known  to  plaintiffs  at  the  lime 
and  limes  of  such  loans;  and  that  defendant 
would  not  have  lieen  permitted,  and  in  fact  was 
not  permitted  by  the  plaintifTs  or  the  officers  of 
said  bank,  to  draw  out  the  amounts  of  such 
loans  from  the  said  bank,  either  in  the  notes  of 
said  bank,  or  of  other  solvent  though  suspend- 
ed banks  of  this  district,  or  in  the  current 
money  of  the  United  States;  and  that  the  plaint- 
iffs were  to  have  received,  and  expected  to  re- 
ceive, in  repayment  of  said  advances  and  loans, 
current  money  of  the  United  Slates,  out  of  the 
said  drafts  on  the  navy  agent,  and  would  not 
have  received,  in  repayment  of  said  loans,  the 
whole  amount  of  either  loan  or  note,  the  bank 
notes  of  Virginia  or  of  other  State  bartks  in  a 
state  of  sus|)eDsion;  and  that  such  current 
money  of  the  United  States  was  then  at  a 
premium  very  considerably  over  and  in  ex- 
change for  the  notes  of  any  of  the  suspended 
State  banks,  and  of  any  oi  the  banks  in  this 
district:  then  the  jury  should  conclude  from 
said  facts  that  the  said  loans  were  usurious,  and 
the  said  notes  void. 
'  •  Prayer  No.  5 : 

"If  ihe  jury  Iwlieve,  from  the  evidence 
aforesriid,  that  there  was  an  application  by  the 
defendant  to  the  plaintiffs  for  a  loan  of  a  lar^e 
sum  of  money,  and  that  the  defendant  Ixiin^^  in 
70*]  want  of  such  sum  *of  money,  the  plaint- 
itTs  agreed  with  him  to  loan  him  the  amounts 
of  the  notes  in  suit,  provided  he  would  take 
the  said  amounts  (after  deducting  therefrom 
Ihe  rate  of  six  per  centum  on  the  same  for  the 
time  the  said  notes  had  to  run)  in  notes  of  Vir- 
ginia banks  in  a  slate  of  suspension,  or  some 
other  Slate  bunks  in  a  state  of  suspension,  at 
their  nominal  amount;  which  said  suspended 
bank  notes  were  then  depreciated  in  value  be- 
low the  value  of  the  district  bank  notes,  and 
much  more  depreciated  below  the  value  of 
specie;  and  that  defendant  would  previously 
execute  his  notes  to  the  plaintiffs  for  the  nom- 
inal amounts  so  to  be  advanced  to  him.  su|K'r- 
addiiig  thereto  the  interest  on  the  amount  men- 
lione(l  in  each  of  said  notes  for  the  time  said 
note  had  to  run;  and  that  the  defendant,  in 
pursuance  of  said  aigreetnenl,  did  afterwards 
receive  the  said  notes  of  suspended  banks  in 
Virginia  and  other  suspended  State  banks: 
And  that  if  tin-  jury  furllicr  tind  that  the  bank 
reserved,  on  the  respecnive  nominal  amounts  of 
money  so  loane<l  to  the  defendant,  interest 
thereon  at  the  rate  of  six  |K'r  centum  per  an- 
num, paying  him  the  biilance  of  suid  loans  in 
the  deprfeiHte<l  paper  afori'-^aid,  and  that  the 
plaintifi^.  according  to  the  agreement  between 
them  and  defendant,  expected  and  intended  to 
receive  the  amount  of  the  notes  in  suit,  with 
inten^t  thereon,  in  specie,  «)r  in  funds  of  great- 
er value  than  the  money  so  paid,  as  the  pro- 
ceeds of  said  notes  as  aforewiid:  then  the  said 
facts,  if  believed  by  the  jury,  constitute  an 
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usurious  agreement,  and  all  contracts  founded 
thereon  are  null  and  void. 
Prayer  No.  6: 

"  If.  from  the  evidence  aforesaid,  the  jury 
shall  find  an  agreement  between  the  plaintiff* 
and  the  defendant,  bv  which  the  defendant 
borrowed  from  the  sai()  plaintiffs  the  amouDt^ 
of  money  mentioned  in  said  notes,  deducting 
interest  on  said  amounts  at  the  rate  of  six  per 
centum  per  year,  and  that  the  proceeds  of  said 
loans  were  paid  to  the  defendant  by  the  plaint- 
iffs in  depreciated  bank  notes,  as  a  device,  and 
with  Intent  to  evade  Ihe  statute  of  usury,  and 
that  the  said  notes  were  founded  on  such  agnv 
ment,  and  made  in  pursuance  thereof,  then  tljc 
jury  ought  to  find  the  said  agreement  to  be 
usurious. 

"  Prayer  No.  7: 

"  If  the  jury  believe,  from  the  evidence  afo^^ 
said,  that  the  notes  in  suit  were  given  in  con 
sideration  of  a  loan  or  loans  of  money  made 
plaintiffs  to  defendant,  and  that  bv  the  term: 
of  the  agreement  on  which  said  foan  or  loan; 
were  made,  the  defendant  was  compelled  to  iak« 
the  same  in  depreciated  paper  (well  known  u 
the  plaintiffs  to  be  depreciated),  whereby  tb 
defendant  not  only  paid  the  legal  interest  on  tb- 
nominal  amount  of  said  loans,  but  sustnined  ' 
loss  on  the  depreciated  paper  with  which  tb- 
plaintiff  paid  him  then  it  is  competent  for  ih 
jury  to  infer  usury  from  the  whole  circumstance 
in  evidence. 

"  Prayer  No.  8: 

"  It  is  competent  for  the  jury,  from  all  tb 
circumstances  in  evidence,  *to  infer  usurj-  [*7  ' 
in  the  agreement  or  agreements  on  Vhich  th 
notes  in  suit  were  founded. 

'•  But  ihe  court  refused  each  of  said  prayer* 
though  presented  «eiuitim,  and  the  defendan 
excepts  to  such  refusal,  and  claims  the  unm 
l)enefit  of  exception  as  if  each  refusal  aforesai 
was  separately  excepted  to.  And  this  his  hi 
of  exceptions  is  vigned.  seale<l.  and  ordered  V 
be  enrolled,  this  34th  day  of  December.  1841. 

Mr.  Brent  for  the  plaintiff  in  error. 

Mr.  IlelUn  for  the  defendants  in  error. 

Mr.  Justice  Waynk  dehvered  the  opinion  c 
the  court: 

This  suit  is  brought  upon  a  promissory  oou 
given  in  renewal  of  a  former  note,  which  ha 
l)oen  discounted  by  the  defendants  in  emx 
The  defendants  in  the  court  below  deny  ihi 
the  plaintiffs  have  any  right  of  action  upon  tli 
note  sued  on,  on  the  ground  that  the  flrs«l  do! 
was  tainted  with  usury. 

Such  is  the  law  in  such  a  aiso.    The  mci 
change  of  securities  for  the  siime  u.xurious  loa 
to  the  same  party  who  received  the  usury,  ori 
a  person  having  notice  of  the  usury.  d«jr- 
purge  the  original  illegal  considenUion.  9o 
give  a  right  of  action  on  the  new  secoriry.  } 
ery  subsequent  security  given  for  a  Imnori,;: 
ally  usurious,  however  remote  or  of:  i  ■     •  cwt  - 
is  void.    TuthiU  v.  AirM  (20  J.  li  Am 
v.  Smith  (9  Cow..  047).  and  ih.  m 
voein  v.  Brtmner  {).  Harr.  &  Gil.,  i.".  .  i  •  •■m 
V.  Catheral  (5  Gill  &  Johns..  23).  decided  iati 
courts  of  appeal  in  Marj'land.  under  the  i 
of  which  State,  it  is  .said,  the  note  mom 
upon  is  void.    But  such  is  not  the  ras*  hH^ 
us.  The  defendant  (Walker)  had  e'  i 
contract  with  the  United  Statoa  t<>  ^u^^ 
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mtj  with  beef,  and  to  enable  himself  to  doit, 
applied  to  the  bank,  by  letter  dated  the  30th 
Janmir^'.  for  a  loan  of  $25.00().  and  offered  as 
a  wcunty  a  draft  upon  E.  Kane,  the  navy  agent, 
and  al«o  to  a-ssign  to  the  bank  the  beef  which 
he  might  put  up.  The  bank  accepted  his  olTer, 
hut  before  Walker  gave  the  draft  upon  Mr. 
Kane,  or  made  the  a<u<ignment.  he  drew  his  note 
on  the  6th  day  of  February,  seven  days  after 
h*-  had  written  his  letter  asking  for  a  loan,  for 
(110.000.  at  ninety  days,  and  handed  it  into 
hank;  which  note,  at  maturity,  wa«  renewed  by 
the  note  of  the  9th  May.  now  in  suit.  This  note, 
however,  was  not  discounted  until  the  l8th 
February,  and  when  then  done  the  proceeds 
were  not  pas.<i»ed  to  hi.s  credit  until  the2tJd.  The 
czufe  of  the  delay,  in  both  particulars,  the  proof 
Id  the  ca%  shows,  was,  that  Walker  did  not. 
anlil  ihe  19th  of  February,  draw  his  draft  upon 
the  navy  absent,  as  he  bad  proposed  to  do.  or 
make  an  a'ssignraent  of  the  beef  to  the  bank 
ontil  the  20th.  He  may  or  may  not  have  passtd 
Ibe navy  agents  acceptance  to  the  bunk  on  the 
day  it  is  dated,  or  have  delivered  his  deed  for 
tbe  beef  the  day  after;  but  between  those  days 
and  the  22d  inclusive,  he  did  so,  and  the  bank's 
security  being  then  in  its  possession  as  he  liad 
72*]  offered  it.  the  proceeds  'of  his  $10.000 
note  waa.  on  the  last  mentioned  day.  parsed  to 
bis  credit.    But,  in  the  meantime.  Walker  had 
drawn  out  of  the  bank,  upon  bis  checks,  more 
than  seven  thousand  dollars,  with  which  he 
w»  debited  when  the  proceeds  of  his  note  were 
carried  to  his  credit;  which  sum  and  the  interest 
opon  it.  compute<i  for  ninety-four  days,  from 
the  dole  of  the  note,  left  a  balance  to  his  credit 
of  ^997.86.    The  computation  of  the  interest 
from  the  6lh  February,  instead  of  from  tliediiy 
when  the  proceeds  were  carried  to  his  credit,  is 
the  usury  complained  of.   The  letter  of  the  de- 
fendant of  the  30ih  January.  a.skinp  for  the 
an  of  fi25,000  the  acceptances  of  his  drafts 
apon  the  navy  agent  by  that  officer,  and  thede 
feodant's  a^tiigunient  to  the  bank  of  certain  por 
•ns  of  the  beef  which  he  had  on  hand,  and 
vhicb  he  might  put  up  under  his  contract  with 
the  Uniteil  States,  and  which  atwignment  was 
Bfjt  execute<l  until  the  20th  February,  were  in 
evidence  before  the  court  below.    T^he  assign- 
ment recites  the  defendant's  contract  with  the 
'■  '^t*l«a,  so  far  as  it  was  neceasarj'  to  intro 
contract  which  he  was  alx)Ut  to  make 
A  i  li  the  bank:  then  his  indcbtmcnt  to  the 
bank  for  kiaas  and  discounts,  his  intention  to 
•ecure  the  payment  of  the  money  due  by  him, 
and  aJl  drafts,  note  or  notes  that  have  Ix^en 
vtn  for  the  xame.  or  might  be  afterwards 
ren  by  way  of  substitution  or  renewal  of  such 
if  IB  or  notes,  or  any  of  them.  Ac.  &c..  and 
LOeii  stales  that  the  money  which  ha<l  already 
beeo  advaooed  or  loaned,  or  which  might  after- 
wardii  be  advanced  or  loan(>d  by  the  l)ank  to 
1-  f- ndant.  N-ing  for  the  purpo«' of  enabl- 
^  huu  to  fulfill  hia  contract  with  the  United 
ties.    Now,  the  proof  is  positive,  on  both 
aideii,  thAt  the  note  sueii  on  was  triven  in  renew- 
al of  the  note  of  the  6th  February,  which  had 
ftrvt  been  given  undtr  his  proposal  for  a  loan, 
aad  that  it  was  intendetl  tolx'the  note,  the  pay- 
neat  of  which  was  to  be  secured  by  the  assign- 
meat.    Such  tieing  the  evidence,  the  court  cor- 
rectly instruction  which  waaaskeil 
^  .   V.  m  of  usury  to  the  jury  as  a 


fact.  It  was  a  case  of  a  written  contract,  in 
which  the  court  had  the  exclusive  power  of  de- 
ciding whether  it  was  usurious  or  not.  {I^ry 
v.  GfuMtj/.  3  Cranch,  180.)  But,  if  it  were  not 
so,  we  think  the  instructions, as  they  were  asked, 
could  not  have  l^een  given  by  the  court  to  the 
jury.  Each  of  them  called  upon  the  court  to 
give  an  opinion  upon  the  sufficiency  of  the  evi- 
dence, and  in  all  of  them,  except  the  eighth, 
there  was  a  separation  of  the  facts  from  the  en- 
tire evidence,  so  as  to  bring  them  under  the 
cases  of  Scott  v.  Lfoyd  (9  Peters,  418).  Oreenleaf 
v.  Birth  (9  Peters,  292);  and  that  The  Chem- 
Intake  and  Ohio  Canal  Co.  v.  Knapp  (9  Peters, 
541.)  Nor  do  we  think  that  there  was  any  error 
in  the  instruction  given  by  the  court  to  the  jury 
under  the  defendant's  first  prayer.  The  court 
sufficiently  distinguish  iK'tween  the  facta  of  the 
cashier's  evidence  and  his  belief,  and  tell  the 
jury  that  they  are  to  determine  by  the  facta 
whether  the  cashier's  inferences  were  justified. 
The  judgment  of  the  court  ui  ajinned. 

ated— 7  Otto,  3i ;  4  McLean,  348 ;  1  Bias.,  445. 
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♦WILLIAM  HENDERSON.  Plaintiff  [*73 
in  Error, 

V. 

JOHN  ANDERSON. 

Tutinumy  of  party  to  note  cannot  be  allotted  to 
impeadi  it*  cttnnderation. 

Thla  court  adhcroa  to  the  rule  laid  down  in  Wal- 
ton V.  Shelly  (1  T.  K.,  296),  austalnrd  ns  it  has  tK>cn  by 
the  decisions  of  this  court  in  The  lixnk  of  the  Unit- 
ed States  V.  Dunn  (6  Petors,  57).  The  llaiik  of  the 
Metropolis  v.  Jones  (8  Peters,  12).  and  Scott  v.  Lloyd, 
viz..  that  a  party  to  a  ne»f<itlable  paper,  having  jflven 
It  viilue  and  currency  by  the  sanction  of  his  name, 
shall  not  afterwanls  Invalidate  if  by  showing,  upon 
his  own  testimony,  that  the  couaideration  on  which 
it  was  executed  was  illcKal. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  in  and  for  the  Eastern  District  of  Loui- 
siana. 

Anderson  was  a  citizen  of  Kentucky,  and 
William  Henderson  of  Louisiana.  Henderson 
waa  a  partner  in  the  commercial  house  of  John 
Henderson  &  Co.,  carrying  on  business  in  the 
town  of  Warreuton,  Warren  County,  Missis- 
sippi. 

On  the  3d  of  Febniary.  1837.  Thomas  J. 
Green  drew  the  following  inland  bill: 

"  Waruexton.  February  3d,  1837. 
Exchange  for  !|i3,79r).00. 
"Twelve  months  after  date  of  this  my  first 
of  exchange  (second  of  the  same  tenor  and  date 
unpaid),  pay  to  the  order  of  Messrs.  John  Hen- 
derson &  Co.  thirty-seven  hundred  and  ninety- 
five  dollars,  value  received,  and  charge  the  same 
to  account  of 

"  Your  olxKlient  servant, 

"Tiios.  J.  GnKEN. 
"To  Messrs.  Briggs  Lacostc  &  Co.,  Natchez." 

It  was  indorsed  by  John  Henderson  &  Co. 
and  D.  Q.  Barlow  <&  Co.,  and  passed  into  the 
hands  of  Anderson.  Being  protested  for  non- 
acceptance  and  nonpayment,  Andeison  institu- 
ted suit  against  William  Henderson, the  partner, 
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Ijgr  WW  of  petitlnn.  acoocdiDgtotliepiietlca  in 
Loubmna,  follows: 
'*  Thiit  the  petftfoner  is  holder  and  owner  of 

a  certain  bill  of  cxrhaiiire,  for  the  sum  of  tliirty- 
seven  hundred  and  nincty  tive  dollars,  drawn 
by  Thomss  J.  Oreen.  tndorKKl  and  directed  to 
Uie»rs.  BricL""  T.arn';ie  »t  Co.,  Natchez,  which 
fwid  bill  wob  lirawa  to  the  order,  aiid  wus  ia- 
dorsed  by  John  Henderson  &  Co.,  dated  at 
Wiirrcnton,  in  tlie  State  "f  Mississippi,  on  the 
8d  February.  18Q7.  pavublc  twelve  months 
after  date,  which  said  bill  of  exchADoe,  on  the 
8lh  of  February.  1837.  was  protested  for  non- 
acceptance,  and  on  the  6fh  day  of  February. 
188B.  the  day  of  maturity,  was  duly  protested 
for  nonpayment  by  Jaincs  R.  Conk  h  notary 
public,  in  the  cilv  of  Natchez,  duly  <  ( mniis 
sioned  and  qualined,  and  that  said  John  Hen- 
derson &  Co.  was,  by  said  notary,  dulv  no:itie<I 
of  said  protest  for  non-acceptance,  and  for  uou 
iwyment  by.  all  of  which  will  aMcar  by  refer- 
ence to  sjiid  bill  of  exehfin«re  ana  protest  there- 
of, and  siiid  bill  of  exchange  annexed  is  made  a 
part  thereof. 

"Ai  the  time  said  bill  was  indorsed,  petitioner 
avers  thai  said  William  Henderson  was  a  mem 
74*1  ber  of  the  late  commercial  firm  of  'John 
Hcnacrson  &  Co.,  formerly  doincr  l)nsine«8  at 
Warrenton,  under  the  said  style  and  lirm  of 
John  Henderson  &  Co.,  and  as'a  member  of  the 
said  firm,  he  is  now  liable  in  tolitUt  to  pay  to 
petitioner  the  amount  of  Mild  bill  of  cxclianjzre. 
with  interest,  cast,  and  divmatres,  and  by  the 
laws  of  the  State  of  Mississippi,  petitioner  is  en- 
titled to  Ave  per  cent,  damages  on  the  amount 
of  said  bill. 

"Petitioner  alleges  further,  tliat  the  said 
William  Henderson,  thoiigli  amicably  re- 
quested, has  neglected  to  jmy  the  amount,  or 
any  part  thereof,  for  which  be  is  indebted  as 
aforeSmd.** 

Thi>  |n  tiil  II  ^Y;^^  answered  as  follows: 

**  Now  comes  the  defendant  in  the  above  en- 
titled cause,  and,  by  way  of  exception,  says 
that  he  is  not  bound  tn  niis-.vcr  thereto,  because 
he  Las  not  received,  nor  l>cen  served  with,  a 
trae  and  exact  copy  of  the  petition,  which  by 
law  he  is  entitled  to,  and  that  he  has  not  been 
legallj  cited  to  appear  and  answer  herein. 
Wherefore  he  prays  Judgment,  to  be  dismissed 
hence  with  his  costs.  &c. 

"And  if  the  forep;oingexceptiou  be  overruled, 
he  pleads  the  general  denial.  He  denies  that 
he  IS  in  any  manner  liable  tn  pay  the  bill  of  ex- 
change 8ued  on.  He  uvers,  sijecially,  that  he 
neither  signed  and  indorsed  said  bill  himself, 
nor  in  anv  way  authorized  the  name  of  stud 
tlrm  of  Jolin  Henderson  &  Co.  to  be  signed  and 
indorsed  on  the  same;  that  it  was  so  signed  and 
indorsed  as  if  -;r«aid  by  one  John  Henderson, 
without  the  knowledge  and  consent  of  defend- 
ant, and  without  any  authority  whateirw;  that 
such  indorsement  wn»  made  neither  for  the 
l)enetit,  nor  for  any  debt  or  liability,  of  the  de- 
fendaol  or  of  said  firm,  nor  was  il  made  within 
the  scope  of  the  partnership  power?*,  or  on  ar 
countof  said  firm;  but  withoijt  any  due  author 
tty»  and  without  the  knowledge  and  consent  of 
the  defendant,  the  said  bill  was  signed  and  in- 
dorsed as  aforesaid  by  said  John  Henderson, 

Surely  for  the  benefit  and  accommodation  of  the 
rawer,  the  said  Thomas  J.  Qreen ;  of  all  which 
the  parties  to  said  bill,  and  the  holders  thereof, 
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before  and  after  maturity,  had  due  notice.  De- 
fendant requires  sti  ici  proof  of  every  allega- 
tion in  the  petition. 

Wlierefore  he  prays  Jodgmaiit,  with  his 

costs.  <Stc.*' 

After  sundry  proceedings,  a  commisgion  was 
issued  to  lake  the  testimony  of  John  Hen«1eiwm. 
tlie  acting  partner  and  indorser  of  the  bill.  ao<l 
the  cause  came  on  for  trial  In  Pebnuuy.  1941 
.\t  the  trial,  the  court  excluded  the  evidence 
tliuK  taken,  and  there  was  a  judgment  for  the 
plaintiff;  but  the  following  bill  of  exception! 
fx  imr  taken  to  the  ruling  of  the  court,  ihede> 
cision  came  up  for  review : 

'*  Be  it  remembered,  that  on  the  trial  <^te 
above  entitled  cause,  the  defendant's  counsel, 
in  order  to  prove  the  allegations  set  fourth  by 
the  defendant  in  his  answer,  offered  in  evidence 
the  deposition  of  one.Tolin  Henderson,  who,  at 
the  time  of  tlic  drawing  and  indorsement  of  the 
bill  of  exchange  sued  on.  was  a  copartner  with 
♦defendant,  the  firm  dointr business  under (•75 
the  name  and  style  of  John  Henderson  &  Co  ; 
and  e8i)ecially  in  order  to  prove  that   li  l  T  ' : 
Henderson  indorsed  upon  said  bill  the  partoer- 
ship  name,  without  any  authority  whatefw, 
without  the  knowledge  or  conse  nt  of  de- 
fendant, and  contrary  to  their  articles  of  copart- 
nership, and  the  course  of  dealing  of  said  flnn: 
that  it  was  so  indorsed  in  the  presence  of  the 
plaintiff,  purely  for  the  acconuuodation  of  the 
drawer.  Thomas  J.  Green,  in  disdiaise  flf  » 
pronii.s-sorv  note  lield  1)}  the  plaintiff  again«;t 
said  Oreeo;  that  said  bill  wasnc^  indonedu 
aforesaid,  for  the  aooommodatfon.  or  on  se* 
count  of  the  said  firm  of  John  fh  nderson  & 
Co,,  nor  in  any  manner  for  the  iM^neiit  of  said 
firm  of  John  Henderson  A  Co..  nor  in  aoy 
matter  in  vhirh  said  firm  was  interested;  and 
that  the  plaintiff,  when  said  bill  was  so  drawn, 
and  indorsed,  and  delivered  to  him.  was  fiiUy 
cognizant  of  all  th"  u!)ovi-  farts.    TIjo  plaini 
iff^  counsel  objected  to  the  reception  of  said  i 
deposition,  on  the  ground  that  the  said  Jobs  . 
Henderson  w.is  inc  (.inpetent  to  testify  to  any 
fact  tending  to  invalidate  the  said  bill,  jjolicy  for 
Uie  protection  of  commerce  and  tiie  public  ; 
moi'iils  rfnpnrinf];  the  rrirr;inn  of  <^xich  eviarnrr.  ! 
The  court,  after  takin|j;  lime  to  consider.  feU> 
tabled  the  objection,  and  rejected  the  deposition, 
nn  the  ground  taken,  as  aforesaid,  by  thisplaiat' 
iff  's  counsel.  j 

"  To  this  decision  of  the  court,  the  defendant 
^ake>^  thi.s  his  bill  r,f  <  xceplions,  and  prays  th*t  [ 
tlie  same  be  allowed  and  feigned  by  the  court.' 

-Vr.  Conrad,  for  the  plaintiff  incm>r: 

This  is  an  action  by  theholilerof  abill  of  ex-  ■ 
chan^  at^ainst  one  of  the  roenibers  of  a  ooio  j 
mcrcial  firm  by  which  It  purports  to  hire  bsa  , 
indorsed.  i 

The  indorsement  is  admitted,  but  the  defend* 
is,  that  it  was  made  !(y  one  member  of  t  lie  finn, 
without  the  knowlaige  or  consent  of  his  co- 
partner, the  defendant,  solely  for  the  nw*- 
modation  of  the  drawer,  and  in  a  matter  ir; 
which  the  partnership  had  no  iutMMb  or  ooa 
ceru  whatever. 

To  prove  these  fact.s,  the  partner  iiii.it' 
the  indorsement  of  the  firm  on  the  bill  w»ri 
amined  under  a  commission,  and  UsdnNNtton 
(to  be  found  at  page  17  of  Jtbe  teeotd>MlM' 
ly  establish  them. 

This  deposition,  however,  was  obijealdllM 
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the  ^ound  that,  heins  a  party  to  the  bill,  he 
oMilil  Dot  imiH-'iich  it  hy  his  tcsiiinony.  The 
objection  was  sustained  hy  the  court,  and  the 
(IfposiUon  (•x<  liidcd.  To  this  decision  a  bill  of 
exceptions  was  taken  (page  18  of  the  record), 
nd  the  only  question  presented  is  as  to  the 
correcfnc^-*  of  this  decision. 

As  Hendersuu  hod  no  interest  in  the  event  of 
the  suit,  his  general  competency  is  not  deniefl; 
but  it  Is  said,  on  the  HUthorily  of  the  doctrine 
first  distinctly  laid  down  in  Wiilton  v.  Hhellff, 
76*J  thai  his  testimony  *is  inadmissible  so 
f  ir  it  !r«x?<  to  csuiblish  that  the  indorsement 
Biaiie  by  him  was  not  binding  on  his  coparl- 
Der«. 

Apart  from  the  sanction  which  the  d<Ktrine. 
Uut  a  witness  will  not  l>e  permitted  to  impeach 
bi*  own  acts,  derives  from  judicial  decisions, 
it  is  difficult  to  perceive  on  what  rational 
grounds  it  can  rest.  In  either  a  moral  or  a 
hrjfal  point  of  view  it  seems  equally  unlenable. 
la  a  moral  aspect,  to  confess  a  fault,  is  in  some 
ilsgree  to  alone  for  It;  and  what  Is  under  all 
drcumstances  a  merit,  becomes  an  imperative 
dittjr,  when  the  conccainicnt  of  a  fault  by  the 
soe  who  had  committed  it  would  involve  an 
Inii'Xxnt  {K-rsoii  in  its  consequences. 

In  a  le^iil  point  of  view,  the  doctrine  ap- 
pears t^pmliy  unaoond.  The  civil  taw  maxim 

hnno  nUfr/'f/ui  turpitndineni  muiin  est  iiuilit  ndu*. 
iavokcd  by  Lord  ftlansfield  in  its  support,  is 
aiBBifaatl^  misapplied.  Its  proper  application 
is  to  parties  to  the  suit,  not  to  wltnes.ses.  Its 
meaainK  is.  that  no  man  shall  allege  his  own 
turpitode  as  the  foundation  of  a  claim  or  a  right. 
It  i>  I'tjui  .  ;i1<  nt  to  another  axiom  in  that  system 
«r  turpi  ruux't  noa  ittucitur  actio,  and  is  analo- 
jans  to  the  common  law  principle  that  "  no 
jpue  «hHll  lake  advaiilairf  of  liis  (uvn  wronj;." 
^In  fact,  in  all  other  ciises,  courts  of  justice 
mm  adopted  tlie  opposite  principle.  The 
I'l-neml  rule  is,  not  only  that  a  man  may  con- 
hi>  own  turpitude,  but  that  he  is  bound  to 
do  HO.  whenever  his  oonfession  will  not  subje<'t 
liim  to  a  criminal  prosecution:  and  even  tlii«> 
exception,  being  established  solely  for  the  pro 
lection  of  the  witness,  may  be  wuved  by  him. 
In  criminal  trials  witness-  are  every  day  al- 
loweii  to  prove  crimes  m  itie  comnussi<m  of 
which  they  aided  and  abetted.  In  chancery 
(which  ha%  borrowed  the  practice  from  the 
civil  law),  even  parties  may  be  compelled  to 
disclose  acts  «)f  frau<l  and  moral  turpitude. 

It  was  no  doubt  a  conviction  on  the  i^art  of  the 
EaglLih  courts  that  the  nile  was  erroneous  in 
principle  and  inconvenient  in  practice,  that  in- 
duced them  first  to  limit  its  application  to  ne- 
frotiable  instruments,  and  finaUv  to  atiandon  It 
■hogt-ther.  {il0rdeUn$  t.  iMMrook,  7  Term 
Bep..  601.) 

In  tills  coautrjr.     some  of  the  States  the 

rule  has  never  l>een  ff>llo\VL(l.  In  others,  where 
u  bad  been  originally  adopted,  the  courts  have 
gradually  reoeaing  from  It  {Stafford  v. 
I,  0  Cow  (11.  23;  Poir,n  V  Wnterx,  H  C'owen, 
WiUiauu  v.  WaU/rid^,  a  .Wendell,  410  ) 
rale  is  now  vnlverBally  held  to  a[)ply 

,fljDlv  to  nci;ntia!)le  p;t[M>r. 
ll^Chis  Unutatiuu  of  the  rules  is  a  virtual  aban 
PBBMBt  of  the  gronnd  on  which  it  wasorigin- 
ally  foiiTxlcd,  inasmuch  as  ilie  impropriety  or 
liadBCCDcy  of  allowing  a  man  tocoulnidicl  his 
apt  In  no  afiiinordepaid  on  the  form 


or  character  of  the  inatniment  thua  aouglit  to 

be  impeached. 

The  rule  thus  restricted  must  rest,  therefore, 
on  another  principle,  to  wit,  the  public  policv 
of  protecting  negotiable  paper.  Now,  on  this 
•point,  I  will  observe,  first,  that  if  the  [•77 
holder  receive<l  the  paper  in  g^ood  faith,  he  is 
sufHciently  secured  by  the  principle  which  pro 
tects  such  paper  in  the  hands  of  a  Ixmn  Jide 
holder  against  all  equities  that  may  exist  be 
tween  the  original  parlies.  If.  on  the  contrary, 
he  took  the  paper  main  jide,  there  can  l>e  no 
good  reason  why  he  should  l)e  protected.  In 
the  first  hypothesis,  the  evidence  W(»uld  be  ir- 
relevant ;  in  the  second,  the  reason  for  its  ex- 
clusion does  not  exist. 

There  arc,  It  is  true,  two  exceptions  to  this 
remark,  to  wit.  where  the  defenst-  si't  uj)  Is 
that  the  note  or  bill  originated  in  a  gaming  or 
usnrloas  consideration.  In  these  cases  the  in- 
Htrumenl,  even  in  the  hands  of  a  h^ma  fide 
holder,  is  laintcd  with  the  illegality  of  its  origin. 
Bat  6  not  this  exception  founded  on  eonaiocr- 
nti«)ns  of  public  pf)licy?  If  so,  how  can  a  rule 
which  excludes  the  evidence  of  the  facts  be 
also  founded  on  pabllc  policy  ?  How  can  It  be 
al  the  same  time  politic  to  allow  the  consider 
atiun  of  negotiable  paper  to  be  inquired  into  iu 
these  caaes,  and  at  tlie  same  time  Impolitic  to 
prevent  the  introduction  of  the  only  evidence 
by  which,  in  the  great  majority  of  the  cases, 
the  faels  can  be  eatabllabedt 

At  all  events,  if  the  object  of  the  rule  be  to 
protect  negotiable  paper  in  the  hands  of  bona 
.^holders  for  a  valuable  consideration  (and 
we  apprehend  it  can  hardly  be  desirable  to  pro 
tect  any  other),  then  the  rule  itself  should  be 
00  extensive  with  the  dbjert  sought  to  be  at- 
tamed.  As  the  only  cases,  therefore,  wliere 
the  consideration  can  in  such  cases  be  inciuired 
into  are  those  in  which  usury  or  >raniing  is  set 
upasadefense.il  would  be  sumcient  for  all 
the  public  policy  of  the  rule  to  say.  thai  a 
party  to  a  negotiable  instrument  should  not  be 
permitted  to  prove  that  it  oriiriiiated  In  *  gam- 
bling or  usurious  consiileialion. 

I  have  ventured  on  these  general  remarks  in 
relation  to  the  origin  of  this  rule.  lK*cause  llie 
rule  it«!elf  is  of  recent  orijjin.  and  the  juris- 
prudence in  reganl  to  it,  both  in  Englaml  and 
in  this  country,  is  so  fiuctuating  that  I  do  not 
consider  it  as  firmly  establishe<i. 

But  we  ccmtend  that  the  rule,  even  when  car- 
ried as  far  as  it  has  ever  been  by  this  court, 
does  not  apply  to  the  present  case. 

1.  In  the  tirst  place,  for  it  to  be  applicable, 
the  paper  sr)u<;ht  to  be  attacked  must  nut  only 
be  negotiable,  but  have  been  actually  negotia- 
ted.    {United  St<t'>n\\   Dunn.  5  Peters.  .11; 


8mm  v.  L\ffltr,  11  Peters.  91 ;  DUigg  v.  Pha-nix 
Tn:  Cb..  «  Wash.  C.  C.  R.,  7;  Baird  ▼.  Ooeh- 
nine,  4  Si-rg.  &  Uawle,  397.) 

Now,  the  draft  iu  the  pres<>ni  case  is  still  in 
the  hands  of  a  party  to  the  ot  i l  i  ual  transaction. 
In  iK)int  of  form  ii  is  true  iliai  the  prciM  nt 
holder  is  iheaasignee  of  the  payt  e  and  iudorfer, 
but  in  point  of  fact  he  was  a  party  to  tlic  trans- 
act inn  in  which  it  orijjinated,  and  had  full 
knowledge  of  the  purposes  for  which  it  was 
exeeotecT  It  was  only  a  mode  whereby  tlie 
indoTsers  undertook  to  become  sureties  for  a 
debt  due  by  the  drawers  to  the  plaintiff.  (/W- 
M    Waten,  8  CoweD,  em.) 

Ml 
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78*]  •2.  Even  suppofling  that  the  draft  can  be  1 
considered  in  a  technkal  si  nsc.  as  having  been 
ncgoLialed,  tiie  indorsee  certainly  took  it  mala  ' 
fide,  and  with  a  fall  knowledge  that  Ucndcr- 1 
«<)n.  in  iiulor-iing  on  it  tlit-  sii^nature  of  his  I 
drm,  was  committing  a  fraud  on  uitf  copartners,  i 
Now,  It  h  well  settled  that  the  rule  doea  not 
!ip|ily  lo  ctiscs  of  fraud  or  misconduct  to  wliich 
the  holder  was  a  parly.   H^ekrmn  v.  WilUtig, 
tl  Dallas.  500;  Lunger    nUm,  1  Rawte.  141 ; 
MeP/trrsnnv.  Pmters,  1  Strir.  &  llawle,  102.) 

8.  The  draft  was  drawn  and  payable  in  the 
Btiite  of  IfiMiasippi.  Its  nature  and  effect  must 
therefore  he  tested  by  the  laws  of  that  Slate. 
Now.  the  law  of  thai  State  provides,  in  sub- 
stance, that  in  all  c  tiscs  where  a  prouiUsoiy 
note  or  otlirr  obligalion  in  writing  ha.s  been  as- 
sigued,  the  defendant  shall  be  allowed  theben- 
ent  of  all  want  of  lawful  consideration,  failure 
of  considenilion,  pa^'ments,  difscounls,  and  set- 
offs made,  bad,  or  pu»i»esaed  against  Ihc  same, 
previous  to  notice  of  the  assignment,  any  law, 
usage,  or  eiistoin  in  nny  wine  to  the  contrary 
uolwilhiilaudiiig,  la  llic  sunie  nianner  as  if  llie 


same  had  been  sued  and 


iroscculed  by  the  ob- 


ligee or  payee  therein.  (Law  of  June  25,  1822, 
sec.  12;  sec  Howard  &  Hutchinson's  Dig.,  p. 
372.) 

By  this  law  negotiable  instruments  are  placed 
precisely  on  the  8ame  footing  with  all  other  se- 
curities, and  therefore  t lie  di.Htiucl ion  on  which 
alone  the  principle  which  prevents  a  narty  to 
ao  Instrument  from  impeaching  K  by  bis  testi* 
mony  rests,  is  tinknown  in  that  Btutc.  Thcdc 
fonse,  in  the  present  case,  is  want  of  consider- 
tion.  Had  tiie  suit  been  brought  by  the 
assignee  f»f  nn  instrtuii' :il  n  iT  ni  L;i  >tl  il  l(  the 
witness  would  uuquesliouubly  have  been  com- 
petent to  prove  tfab  lact.  But  by  the  laws  of  Mte* 
sissippi  the  asHiguecof  anote  or  bill  of  exchange 
has  no  other  or  greater  rights  than  the  assignee 
of  a  bond  or  other  instrument  not  negotutme  in 
its  character.  The  wiincs.H  is  therefore  as  com 
petent  in  the  one  as  in  the  other.  The  case  is 
similar  to  that  of  Baring  ^jmeaCBBlnney, 

4.  The  lex  fori  must  regulate  the  comj>elency 
of  witnesses  (Storr's  Contlict  of  Laws.  526,  sec.|i 
635);  and  by  the  law  of  Louisiana  the  ^vi'ncss 
was  conipetunl.    (Loui.siuua  Code.  art.  2260.; 

Mr.  ./;/^/{«eDANiKL  delivered  the  opinion  of 

the  court; 

U^>on  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

Tiiis  was  an  action  instituted  at  law  in  the 
Circuit  Court  for  the  Eastern  District  in  the 
State  above  mentioned,  by  petition,  according 
to  the  modes  of  proceedin/r  in  the  courts  of  that 
Sti^,  in  the  name  of  the  defendant  iu  error,  as 
indorsee  and  holder  of  a  bill  of  exdiaoge  for 
$3,705.  airalnst  the  pJainliff  in  error,  as  an  in 
dorser  of  tliat  bilL 

The  petition  sets  forth  the  facts  following: 
That  the  petitioner  is  the  holder  and  owner  of 
tlie  bill  in  (question,  which  was  drawn  by  one 
Thomas  J.  Ghrecn,  at  Warrenton.  Mississippi. 
79*]  on  the  8(1  of  February,  •lv:J7,  directed  lo 
Briggs,  Laco.*>te  &  Co.,  at  Natcla/..  imYablc, 
twelve  months  after  date,  to  Jolin  Henderso'i 

Co.,  by  whom  it  v  ns  indorsed.  That  on  the 
8tb  day  of  February,  lij37,  this  bill  was  pro- 


tested for  non  acceptance,  and  on  the  6th  day 
of  February.  1888.  wan  duly  protested  for  non- 
payment in  the  city  of  Natchez,  and  that  John 
Henderson  &  Co.  were  regularly  notified  of 
said  protest  for  non  acceptance  and  unnpav- 
ment.  That  at  the  time  at  which  the  said  bill 
was  80  indorsed,  the  plaintiff  In  ermr  was  a 
nu  iiil  *  r  of  the  firm  of  John  Henderson  &  Co., 
tlieu  doing  business  at  Warrenton  in  MiasiMip- 
pi.  and  as  a  member  of  that  firm  Is  liable  to  the 
petitioner  for  the  ainount  f  f  tlie  hill  of  ex 
change,  with  interest,  cobtb.  and  damages. 
That  the  petitioner  is  a  citizen  and  mideni  of 
the  State  of  Kf  ntu'^  ky.  and  the  said  William 
Henderson,  a  t  iu/.en  and  inhabitant  of  thenar- 
ish  of  Carroll,  in  the  State  of  LouiHiaua.  ITpon 
the  aforegoing  ]H-iition  the  plaintiff  hdowprty* 
ed  judgment,  with  hi8  cut»ts,  Jbc. 

The  defendant  l>elow,  in  the  first  place,  took 
an  exception  to  the  jm -tit ion  on  the  ground  that 
he  had  not  been  served  with  a  true  copv  ihire 
of,  aocofdlng  to  law.  nor  had  been  legally  cited 
to  appear,  and  therefore  praved  to  be  dismiss 
ed;  second,  he  ioterpoiUM.\  what  is  there 
styled  "tlie  general  denial,"  corresponding 
with  the  general  issue;  and.  third,  he  averred 
specially  that  he  neither  signed  nor  indorsed 
the  said  bill  him.setf,  nor  in  any  way  authorized 
the  name  of  the  firm  of  John  Henderson  &  Co. 
to  be  signed  and  indorsed  on  the  same?;  that  it 
wa.i  8C)  siirned  and  indorsed  by  one  .John  Ih  n 
dersou  without  the  knowledge  and  consent  of 
the  defendant,  and  whbont  any  authority 
u  li  isoever;  and  that  such  indors<'raenl  was 
uiade  neither  for  the  benefit,  nor  for  any  debt 
or  liability  of  the  defendant,  nor  of  the  said 
firm;  nor  was  it  made  within  the  scope  of  ihe 
partnership  powers,  or  on  account  of  the  Una; 
out  that  without  any  due  authority,  and  witb- 
out  the  knowledge  and  constant  of  the  defend 
aui.  the  bill  was  signed  and  indorsed  by  said 
John  Henderson  purely  for  the  benefit  of  tlie 
sjild  Tiioinas  .1.  Green,  tlie  flnnvcr,  of  all 
which  the  imrties  to  the  said  bill,  and  the  bold 
era  thereof,  before  and  after  the  naturi^r  there' 
of,  had  notice. 

At  a  subsequent  day  tlie  exception  hrbi  laktu 
for  the  alleged  want  of  regular  Hervice  of  the 
petition,  was  waived  by  ihe  defendant,  and 
the  cause  was  continued;  afterwards,  ujion  iht- 
trial  thereof,  the  defendant,  in  order  to  provi' 
the  allepuion.s  in  his  answer  lo  the  petition,  of- 
fered iu  evidence  the  ;lei>osition  of  Johu  Hen 
derson,  who,  at  the  time  of  the  drawing  and 
indorsement  of  the  bill  of  exchange  sued  Ofi, 
was  a  copartner  with  the  dcfeudunt  in  the  finn. 
doing  busint'ss  under  the  name  and  stvle  t  f 
John  Uender»>Q  Co. ;  this  evidence  beulgd^ 
signed  to  show  that  John  Hendenon  IndofSed 
the  partnership  name  upon  the  bill  without  au 
thority,  without  the  knowledge  or  conbeai  ul 
the  defendant,  and  contrary  to  their  articles  of 
copartnership  and  to  the  course  of  their  dt-al- 
ings;  and  that  it  was  ao  *iudorsed,  iu  the  1*80 
presence  of  the  plaintiff,  pnrely  for  the  acooai- 
modation  of  ihe  drawer  T Ik  rn  i^,T  Green, and 
not  for  the  accommodation,  nor  «»o  accouot  uf. 
nor  in  any  nuinner  for  the  benefit  of  the  fins 
of  .T')lin  IIendcr«nn  A  ("  i  The  reception '>f 
lliis  deposition  was  objected  to  on  the  ground 
that  John  HenderHon,  ah  a  m(!mt>er  of  the  flna 
by  whom  niul  at  the  time  ihe  indorsement  w.as 
luade,  was  incompetent  to  testify  to  facts  teod- 
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^rtohivaHdaletho  Mil:  the  court  tuBtalned 

fhi«  obk^rtion,  and  rejected  the  defxwitlon  of 
Julio  UeadersoQ.  To  the  ruliDg  of  the  court 
M  tbb  point  the  defendant  took  an  exception, 
wh'i  !i  w.-is  rr«orv«-(I  to  him. 
,  Tiiir  i'.\r«  {)tiuu  thus  taken  presents  the  whole 
oootrovcniv  in  this  case,  which,  controlled  by 
pr;:ici{)lfs  luTctiifon"  rn\vt\  l)y  thin  court,  would 
^t^:n  to  l>e  limited  within  a  very  narrow  com- 
:  vA.  The  inquiry  how  far  a  party  to  a  nego- 
uible  instrument  may  be  heard  in  a  court  of 
i»w  to  impi'aeh  or  invali<late  that  instrument 
iBlbeband-  of  another,  is  one  which  has  led 
tocwisiderahle  discussion  and  to  different  con- 
duMm.'i  in  the  courts  both  of  England  and  in 
this  country.    In  the  case  of  Walton,  Amgjie^, 

,  V  ShfU}/(\  T.  H..  296)  the  Court  of  King's 
Iii-n«  h  decided  that  a  party  to  a  negotiable 
p«per.  having  given  it  value  and  currency  by 
the  sanction  of  his  name,  shall  not  afterwards 
inralidate  it  by  showinir.  upon  his  own  testi- 
Dtioy.  that  the  consideration  on  which  it  was 
ex(H:med  was  illegal.  Subsequently,  by  the 
Kune  court,  this  rme  was  so  far  relaxed  or  ab- 
rogated an  to  permit  tlie  impeachment  of  such 
ui  ini^tnimeut  by  persons  standing  in  the  same 
Tflaiion  to  it.  (  Vute  Jordaine  v.  Lashbrook,  7 
T  K.,t>01.)  Amon^t  the  different  States  of 
our  Union  the  decisions  of  Uie  court  of  King's 
B^och  on  either  side  of  this  question  have  been 
iiloptcnl.  In  this  court  the  rule  laid  down  in 
CMC  of  Walton  v.  HheU^  liM  been  admitted 
nd  tdbered  to  witli  a  miifonnity  which  es- 
taUkldhw  it  iiM  the  law  of  the  court.  Thus  in 
Ikecaieof  Tlu  Bank  t(f  United  State*  v. 
DwtM  («  Posters.  51).  It  was  eofonsed  to  an  ac* 
'  a  by  the  holder  of  a  note  against  an  indors 
c:,  in  which  an  attempt  was  made  to  impeach 
ibenote  Qpon  the  tentimonyof  a  rabsequent 
isdorser  ;  in  the  case  of  The  Bank  of  the  Me- 
tfMfotU  V.  Jonee  (8  Peters,  12),  in  which  the 
tuka  of  a  note  was  deemed  an  incompetent 
•^i(nes.s,  in  :in  action  by  fheholder.  to  testify  to 
idclj  in  diMcharge  of  llie  liability  of  the  indors 
cr;  and  hi  the  caee  of  SeeU  t.  Uoyd,  the  de 
"i*ion  of  this  court,  though  not  directly  upon 
lue  aame  point,  may  be  regarded  as  approving 
Um  nde  «BlAb1iiihe<r  by  the  cases  previously  ad 
Jodiealed.  Tlic  judgment  of  the  Circuit  ( 'ourt 

the  Eeatern  District  of  Louisiana  now  un 
tier  review  being  fully  sustained  by  these  au- 
ttedlke^  that  Judgment  is  hereby  afDnned. 

OM-iwau^m 


»1*J  'EMILY  POULTNEY  ITAL..  Appel- 
laiUs, 

«. 

fBM  CITY  OP  LAFATETTE,  ISAAC  T. 
PBBBTON  XT  AL.,  D^endanU. 

Bgui^  practict — 2l9t  rule — dismiMai  of  ante — 


Btfbre  a  case  <»n  be  disrolssed  under  the  SIst 
rohLrq^latJag^  equity  practico,  there  imiHt  exist, 
ia  toe  tschnlcsl  aensn,  a  plea  or  dointirn  r  on  the 

Kof  tkedeCeodant,  which  the  plaintiff  shall  not 
tViMed  Co  or  set  down  for  hearing  before  the 
of  the  ooort  after  llUns  the  seme. 
iplBlnaot,  If  ha  BheetMi  caar  go  lo  the 


TIIIS  was  an  appeal  from  theOieulk  Court  of 
the  United  States  forEastLouliIaua,  sitting 

as  a  court  of  equity. 
The  heirs  of  Poultnev  filed  abiUincbaoceiy 

ngain.<(t  the  City  of  Lafayette  and  upwards  of 

two  hundred  individuals. 
It  alleged  that  Poultney  had  purchased  from 

tlie  Widow  ItouRseaii  a  tract  of  land  al)otit  a 
mile  and  a  half  above  the  city  of  New  Orleans 
in  May.  1818;  and  that  to  secure  the  payment  of 
part  of  the  purchase  money,  he  hiid  morfirae^cd 
the  same  land  to  her  for  |80,tMM).  payal)le  in 
five  annual  in.stallmcnts  of  $I6,0<)0  each;  that 
Poultney  died  in  October.  1819,  leaving  minor 
children,  and  that  the  defendanlit  were  in  |k)s- 
ses^sion  of  the  propertv.  whiditheoomplainants 
claimed  a  right  to  redeem. 

The  proceedings  which  took  place  in  court 
after  this  are  exceedingly  compiicaled.  Borne 
of  the  defendants  answered,  using  this  expres 
sion,  "  the  said  answer  to  serve  and  be  instead 
of  a  demum'r  and  pleas  to  the  said  bill  of  com- 
plaint." Objections  were  made  to  the  jurisdic- 
tion of  the  court  on  account  of  the  residence 
of  the  complainants,  and  a  rule  gTante<l  to  try 
the  fact  of  residence,  which  rule  was  afterwards 
set  aside. 

The  bill  wa.s  taken  pm  confeKwan  to  many  of 
the  defendants,  who  were  afterwards  allowed 
to  answer;  numerous  persons  were  vouched  in 
warrantv  by  the  defendants,  and  afterwanls  the 
proceedings  stricken  out ;  demurrers  were  tiled 
and  overruled:  the  case  was  put  upon  the  rule 
docket  and  then  l)rought  back  again;  three 
more  defendants  were  broiight  in. 

The  answers,  amon^  other  matters,  averred 
that  l^oultncy,  at  the  time  of  his  death,  was  In- 
solvent, and  that  the  property  in  question  had 
been  subjected  to  the  operation  of  the  laws 
in  Louisiana  and  sold  to  its  present  po^sscssors. 

In  1842  the  following  proceedings  took  i)lace: 

On  this  first  Monday  of  January,  1842,  ap- 
M  iircd  Isiiac  T.  Preston  and  C.  "M.  Conrad, 
•quires,  for  defendant'^,  arid  fdcd  in  evidence 
with  the  clerk  and  uiaiilcr  the  following  exhib- 
its marked  A.  B,  C,  D,  E,  F,  O.  I.  M.  N.  O, 
P:  and,  on  further  motion  of  said  counsel,  this 
cause  is  .set  for  trial  for  hearing  on  the  merits, 
for  Friday,  the  14ih  January,  1842. 

And  afterwanls,  to  wit,  on  the  9tli  day  of 
February,  one  thousand  eight  hundred  and 
forty-two,  the  following  entry  was  made  of  rec- 
ord, to  wit : 

♦Wednesday.  February  9,  1842. 
"The court  met.' pursuant  to  adjournment. 
Present,  the  Honorable  Thco<Iore  H.  McCaleb, 
district  Judge;  liie  Honorable  John  AicKinley, 
pKsidlQg  judgSt  absent. 

Belnof  PonltBej 
«. 

The  Gl^  of  Laffsyette  et  i 

"  On  motion  of  Isaac  T.  Preston,  K«q.,  this 
cause  y>'m  called  on  the  docket  and  li.xed  for 
trial  for  Wednesday,  the  28d  February,  1843." 

And  afterwards,  to  wit,  on  the  2.jd  of  Febru 
aiy.  1842,  the  following  order  of  court  was  en- 
tered of  record,  to  wit: 

"  Wedne.H<lay.  February  23.  1848. 

"  The  court  met,  pursuant  to  ^ournment. 
Present,  the  Honorable  Tlwodore  H.  MoGileh, 
district  judge;  the  Honorable  John  MfiKinlcy, 
presiding  Judge,  absent. 
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Heirs  of  Poultney  ) 

i\  y  No.  37. 

The  City  of  Layfayott*.-  et  al. ) 

"  On  the  23(1  day  of  February.  1842.  this 
case  was  culled  for  trial;  whereupon  the  coni- 
plainiints,  by  their  counsel,  objected,  upon  the 
ground  that  the  cause  was  improperly  put  on 
the  issue  dcH-ket,  and  set  down  for  trial;  tliat 
no  replication  had  been  filed,  and  that,  since 
the  last  term  of  the  court,  some  of  the  defend- 
ants had  died,  and  theirheirs  or  representatives 
had  not  Ijeen  made  patties  to  the  suit;  and 
moved  the  court  to  remand  this  cause  to  the 
rule  docket,  that  an  issue  might  be  formed. 
On  the  other  hand,  the  defendants  insisted  that 
the  case  should  proceetl  immediately  to  trial, 
or  be  dismissed  under  the  rules  of  practice  pre- 
sented by  the  Supreme  Court  in  equity  cases. 
These  motions  were  all  fully  argued  together, 
and,  after  argument  thereof,  the  court  took  time 
lo  consider." 

And  afterwards,  to  wit.  on  the  24th  day  of 
February,  one  thousand  eight  hundred  and  for- 
ty-two, the  following  entry  and  decree  were  en- 
tered of  record,  to  wit: 

•    ••  ThupMlay.  February  24.  1842. 

"The  court  met.  pursuant  to  adjournment. 
Present,  Honorable  Theodore  H.  McCaleb.  dis 
Irict  judge;  Honorable  John  McKiuley,  presid- 
ing judge,  absent. 

Heirs  of  Poultney 

V. 

Tlio  City  of  Lafayette  ct 

"  On  this  day  the  court  proceeded  to  deliver 
its  opinion  on  the  motions  argued  and  submit- 
ted yesterday  in  this  cause.  When  the  court 
had  announced  it  was  about  to  deliver  its  opin- 
ion, the  counsel  for  the  complainants  moved  to 
be  allowed  to  tile  the  documents  A  and  H,  l>ut 
the  court  refused  to  receive  them,  statin;j  that 
83*]  it  was  *about  to  deliver  an  opinion  on  the 
cause;  upon  [which]  the  counsel  for  the  com 
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cause.  Some  of  the  defendants,  avidling  them- 
selves of  the  23d  rule  of  practice,  insteaa  of  fll 
ing  a  formal  demurrer  or  plea,  did  insiM  on 
some  special  matter  in  the  answers,  which  they 
left  with  the  clerk  of  the  court,  and  c1airae<l  to 
have  the  benefit  thereof,  as  though  they  hatl 
pleaded  the  same  matter.  They  commence 
"  The  several  answer  of."  &c.  The  said  an 
swcr  also  to  serve  and  be  instead  of  a  demurrer 
and  pleas  lo  the  said  bill  of  complaint."  Wns 
there,  then,  a  plea  in  the  rause?  Surely  not. 
There  was  something  else;  there  was  an  answer 
to  serve  and  be  instead  of  a  plea,  and  of  wbkh 
the  parly  claimed  the  advantage,  as  under  the 
answer  and  not  under  a  plea;  and  so  it  wan  re- 
ganled  by  the  court  when  an  appliiuition  wai 
made  to  it  to  try  the  question  of  citirenship; 
and.  although  the  party  could  avail  hiiu-Mflf  of 
all  the  matter,  by  way  of  answer,  the  plaintiff 
could  not  otherwise  regard  it  than  as  an  answer, 
and  could  do  no  otherwise  towards  forming  ao 
issue,  without  leave  of  court,  than  tile  a  gener 
al  replication  to  it  as  an  answer. 

It  is  said,  in  the  order  dismissing  the  bill,  that 
more  than  two  tenns  had  elapsetl  since  fiihti; 
the  pleas.  Now,  if  the  most  rigid  and  technical 
interpretation  of  the  rules  arc  to  be  had.  and 
they  shall  be  conformed  lo  to  the  letter,  it  b« 
comes  important  to  ascertain  when  Ihe  pleas  of 
the  defendant  were  filed.  The  answers  of  some 
of  the  defendants  appear  to  have  been  lodgvd 
with  the  clerk  of  the  court  in  his  otHc«,  on  the 

 day  of  ;  there  was  no  *notice  [*84 

taken  of  them  ujion  the  rule  drnket  or  in  tbf 
minutes  of  the  court,  and  consequently  thev 
were  not  parts  of  the  record ;  the  defendant* 
were  not  bound  by  them,  and  the  complainant^ 
were  not  notified  of  their  being  on  file  ()b  the 
24th.  aoth,  and  Jilst  of  December,  18;59.  mmIoo 


the  lUih  Februarv,  1840.  notes  are  made  upoo 
the  rule  docket  o^  the  filing  of  answers  upon 
,     -  ,   ,     .  those  days,  but  nothing  is  said  about  the  fiimf; 

plainanU  handed  them  to  the  clerk,  the  (ourl  .     p]^.,^^     Nciiher  of  those  days  were  or  could 
considering  that  the  complainants'  application 
lo  file  a  bill  of  revivor  or  exceptions  came  loo 
late. 

DECREE  OF  THE  COURT. 


"The  defendants  having  moved  to  dismiss 
the  bill  of  complaint  in  this  cause,  under  (he 


21st  of  the  rules  in  equity  cases,  and  it  appear-  -anls  were,  by  order  of  the  court.  proCecfted  tai 


ing  lo  the  court  that  the  complainants  hud  not 
set  for  trial  the  pleas  filed  in  this  case,  nor  filed 
replication  to  the  answers,  .although  more  than 
two  terras  of  the  court  had  elapsed  since  the 
filing  of  the  same,  it  is  ordered  and  adjuduetl 
and  decreed,  that  the  bill  of  complaint  in  this 
case  be  dismissed  as  to  all  the  defendants,  and 
the  complainants  pay  the  costs  of  suit. " 

From  which  decree  the  complainants  ap- 
pealed to  this  court. 

The  case  was  argued  by  Mr.  Chinn  (in  writ 
ing)  for  the  appellunUs,  and  Mr.  Coxe  for  Ihe 
appellees. 

The  following  is  an  extract  from  Mr.  Chinn' » 
argument : 

The  bill  in  this  cause  was  dismissed  under 
the  21  St  rule  of  this  court,  prescribed  for  the 
inferior  courts  in  chaincery  causes,  because 
"  Ihe  plaintiffs  had  not  set  for  trial  the  pleas 
filed,  nor  fiknl  replicwitions  lo  the  answers,  al- 
though two  termsof  the  court  had  elapised  since 
filing  the  same."  To  all  this  it  is  contidenily 
responded,  that  there  were  no  picas  filed  in  Ihe 
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have  l>eeu  rule  days;  consequently  the  act 
nugatory.  On  the  24th  of  December,  188B.  a 
motion  was  sustained  lo  set  aside  the  de<Tf« 
nifi,  and  leave  was  given  the  defendants  lo  fiit 
answers,  which  docs  not  appear  from  the  min- 
utes  then  to  have  been  done;  and  thecompkin- 


tlieir  right  thereafter  lo  file  any  exception  to 
Ihe  answers  that  might  be  tiled.  Let  H  be 
iM^rnc  in  mind  Unit  the  decree  nut  whs  aet  Aside 
without  pulling  the  {mrtics defendsnt  upon  anj 
terms  whatever;  ihcy  were  not  even  compelkd 
to  pay  costs. 

In  the  answers  various  record  and  docameDli 
are  properly  referred  to  as  exhibits,  and 
stitute  parts  of  the  answers — the  m<wl 
and  only  importanl  parl«.  and  without 
filing  of  which  the  plaintiff  could  not 
piweed  in  making  up  an  issue  in  the 
.\t  the  January  rules,  1S42.  these  exhibits 
for  the  fii^l  lime  filed,  and  noted  upon  (he 
docket — they  never  havinj;  been  before 
lodged  with  the  clerk.  Lp  to  that  time 
filing  of  answers  was  nol  complete;  then 
the  first  time  the  cause  sltKxl  upon  bill 
answer — and  at  the  siuiie  lime  the  cause' 
set  for  hearing  by  the  defendants,  on  the ' 
iLs.  for  Friday,  the  14th  January.  1»42;  at  the 
same  time  Ihey  suggesled  the  death  of  Laj 
and  the  names  of  lua  heirs,  and  look  an 
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It  the  rules  that  they  be  parties.  There  was 
tlieo  clearly  a  luisconception  by  the  court,  that 
more  than  two  terms  had  elapsed  since  the 
filing  of  the  pleas  and  before  the  order  disraiss- 
iaz  the  bill. 

It  doth  clearly  appear,  from  the  17th  rule, 
Uui  iwues  are  to  Imj  forme<l,  and  causes  are  to 
bt  prepare<l  for  trial  at  the  rules  and  upon  the 
rale  days,  and  that  neither  party  is  bound  to 
Dolioe  the  proi^eedings  of  his  adversary  except 
they  be  then  euteretf  in  the  rule  book,  or  they 
b«  had  in  open  court. 

The  court  below  predicated  its  order  dismiss- 
to^'  the  bill  somewhat  upon  the  failure  of  the 
pUiutills  to  file  replicutiuus  to  the  answers, 
lod  Mifferiug  two  terms  to  expire. 

Pending  a  motion  made  by  the  complainants 
to  H.<  aside  the  rule  for  hearing  of  the  cause 
ttpoD  ita  merits,  and  to  remand  the  cause  to 
\he  rule  docket,  that  an  issue  might  be  had. 
lod  daring  the  argument  of  that  motion,  the 
defendants  movetl  to  dismiss  the  bill  under  the 
Jltt  rule,  without  any  previous  rule  therefor, 
wnLoul  any  previous  notice  thereof,  and  in 
diftct  conflict  with  their  rule  for  a  trial  of  the 
cause  uiK)a  its  merits,  which  they  had  taken. 
The  court,  in  pronouncing  the  order,  says: 
85*]  "The  defendants  having  moved  to  *dis- 
mm  under  the  2l8t  rule,  and  it  appearing  to 
'.be  court  that  the  complainants  ha^l  not  set  for 
thai  the  pleas  filed,  nor  filed  replications  to 
ibf  answers,  although  two  terms  of  the  court 
had  elup^H.*d  since  the  filing  the  same,  it  is  or- 
dered and  adjudged  and  decreed,  that  the  suit 
he  dismisistMi  •"  as  to  all  of  the  tlefendants."  In 
i»l>on»e.  therefore,  to  an  application  to  remand 
Ihe  cause  to  the  rules,  and  in  response  to  an 
ipplication  to  dismiss  under  the  2l8t  rule,  he 
>ioei«  dismiss  under  that  rule;  and  because  the 
pUintifl  bad  not  replied  to  the  answers. 

The  plaintiffs  were  not  bound  to  notice  or 
reply  to  the  answers  until  two  calendar  months 
ifter  they  were  put  in,  filed  at  the  rules,  or  m 
open  court ;  and  upon  their  failure  to  reply,  or 
lie  exceptions,  they  iiiiglit  be  ruled  to  reply, 
and  upon  the  expiration  of  that  rule,  and  no 
irplicatioD  or  exception^i  tiled,  the  suit  mi^ht 
be  dit>nu.ssed ;  but  even  then,  in  the  discretion 
it  the  court,  the  cause  miirht  be  retained  upon 
ihe  payment  of  cost.  (Rule  13th.)  But  in  this 
cue  there  had  been  no  rule  for  replication. 
So  pains  of  dismissal  could  be  intlicled  upon 
the  plaintiff  for  failing  to  reply,  until  he  was 
rxiled  to  do  so.  It  was  then  a  vain  invocation 
of  the  13th  rule  to  sanction  a  dismissal  moved 
for  under  the  21.st. 

Aiter  filing  a  replication  it  would  be  too  late 
ro  except  to  an  answer;  but  the  courts,  in  the 
exercise  of  a  souiul  discretion,  and  for  the  at- 
tainment of  justice,  would  suffer  the  replica- 
'nm  to  U*  withdniwii  and  exceptions  had.  But, 
a:  any  time  before  replication,  it  is  the  right  of 
the  plaintiff,  at  the  rules  or  in  open  court,  to 
We  exceptions  to  the  defendants'  answers;  and 
thi«  ri^t  was  particularly  secured  to  the  plainl- 
iS«,  without  limitation  as  to  time,  upon  setting 
•iide  the  decree  nui.  The  court  will  not 
ordloaiihr  aet  aside  a  decree  nuti.  until  the  com- 
ins  ia  of  a  sufficient  answer.  In  this  case  the 
rtSaWMM  ex gratiii  d«  purtcil  from;  reserving  the 
rlKht  of  the  plaintiffs  to  reply  to  the  answers 
wnen  they  should  come  in. 

Upon  the  trial  of  the  plaintiffs'  motion,  and 

UOWABO  8. 


before  the  decision  thereof  (when  there  had 
been  ro  rule  for  replication,  and  the  party's 
right  to  file  exceptions  to  the  defendant's  an- 
swers would  appear  to  have  been  unquestion- 
able), they  offeretl  to  do  so,  but  the  court  re- 
fused them  permission:  and.  inasmuch  as  Rob- 
ert La\lon  had  subsequently  to  the  precetling 
term  departed  this  life,  and  his  heirs  were  not 
projHjrly  before  the  court,  the  plaintiffs  offered 
to  file  a  bill  of  revivor  against  them,  which  the 
court  refu-sed  to  permit;  and  without  accepting 
any  terms,  or  nutting  the  plaintiff  upon  any 
terms  to  speed  the  cause,  put  an  end  to  the 
cau.se  by  pronouncing  a  final  decree;  and  did 
not,  even  in  that,  reserve  to  the  plaintiffs  the 
right  to  commence  novo. 

It  is  supposed  that  the  decretal  order  dismins- 
ing  the  plaiutilFs'  bill  is  erroneous  for  its  am- 
biguity, and  want  of  reasonable  judicial  cer- 
tainty. After  dismissing  the  bill  as  to  all  the 
defendants — which  applies  to  all  who  had  been 
served  with  process,  or  who  had  been  made 
•defendants  in  the  bill,  and  who  hod  not  [*86 
answered — the  decree  proceeds:  "And  the  com- 
plainants pay  the  costs  of  suit  with  regard  to 
such  of  the  defendants  as  had  filed  pleas  of  de- 
murrers— the  complainant  having  failed  to  re- 
ply to  or  set  for  hearing  such  pleas  or  demur- 
rers before  the  second  term  of  the  court  after 
filing  the  same,  agreeably  to  the  21st  of  the 
rules  of  practice  for  the  courts  of  equity  of  the 
United  States,  as  prescribed  by  the  bupreme 
Court  of  the  United  States." 

Proctor  filed  the  only  demurrer  that  was 
filed  in  the  cause.  An  issue  was  had  speetlily. 
It  was  set  for  hearing,  and  inasmuch  as  Layton 
and  others  relied  upon  the  same  mattere,  they 
were  all  heard.  The  demurrers  were  over- 
ruled, and  the  defendants  ordered  to  answer 
over,  which  Proctor  has  never  done,  notwith- 
standing which  he  has  succeeiled  in  turning 
the  plaintiff  out  of  court.  Now,  can  this  court 
ascertain  from  the  decree  which  of  the  persons 
named  as  defendants  in  the  complainants'  bill 
are  entitled  to  their  coets?  «fec. ,  &c. 

We  therefore  conclude  that  the  inferior  court 
erred: 

1.  In  deciding  that  the  defendants,  or  any 
of  them,  had  filed  pleas  in  the  cause. 

2.  That  the  failure  of  the  plaintiffs  to  set 
such  pleas  down  for  trial  should  be  risited 
with  the  pains  of  dismissal  of  their  bill. 

8.  That  the  plaintiffs  were  in  default  in  not 
replying  to  the  defendants'  answers. 

4.  In  refusing  leave  to  the  plaintiffs  to  file 
exceptions  to  the  answers,  and  a  bill  of  revivor 
against  the  heirs  of  a  deceased  party. 

5.  In  dismissing  the  plaintiffs'  bill  as  to  all 
or  any  of  the  parties. 

6.  In  awarding  costs  to  the  defendants,  or 
any  of  them,  and  not  defining  to  whom. 

7.  In  refusing  to  award  a  rehearing  of  the 
case  upon  the  petition  and  allidavit  filed. 

Mr.  Coxe,  for  appellees,  said  that  after  the 
cose  was  argued  in  the  court  below,  and  when 
the  court  was  about  to  deliver  its  opinion,  some 
papers  were  presented,  but  the  court  very 
properly  said  it  was  too  lute.  The  printed  ar- 
gument refers  to  the  position  of  the  case  when 
the  judge  decMded  it;  and  there  was  nothing  in 
this  position  to  prevent  the  complainants  from 
filing  a  replication.  The  record  shows  that 
they  endeavored  to  excuse  themselves  for  this 
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omission  by  filing  a  pctiiion  for  a  rehearing; 
and  it  is,  in  fact,  from  the  refusal  of  the  court 
to  grant  llus  that  the  appeal  waa  taken. 

Mr.  Jiutice  McLkmh  deUvered  the  (q>iniDn 
of  the  court: 

This  iB  an  appeal  from  the  decree  of  the  Cir- 
cuit Goort  for  the  Baateni  District  ot  Looin- 


To  determine  the  point  brought  up  by  the 
appeal,  it  is  unnect^iry  to  state  the  substance 
of  the  bill  or  aoswurs.  On  motion,  the  Circuit 
Court  dismissed  the  bill,  under  the  fllst  rule, 
S7*]  bLcnusc  the  *"  complainunls  hud  not  set 
down  for  hearing  the  pleas  filed  iu  this  case, 
nor  filed  replication  to  tiie  answers,  although 
more  than  two  tc-rm.s  of  the  oouTt  had  elapsed 
since  filing  of  the  same." 

The  rule  referred  to  Is,  '*if  the  plaintiff  shall 
not  reply  to,  or  set  for  hearing  any  ph-a  or  de- 
murrer before  the  second  term  of  tlie  a)urt 
after  filing  the  same,  the  bill  may  be  dismissed, 
with  costs."  No  pica  had  been  filed  in  the 
case,  and  the  demurrer  filed  hud  been  over- 
ruled, so  that  the  rule  did  not  apply  to  the  case 
as  it  stood  at  the  lime  of  the  dismissid.  The 
rule  can  only  apply  to  demurrere  and  pleas 
technically  so  called.  And  there  is  no  other 
rule  of  proceedin«;  which  authorize<l  the  decree 
of  the  court.  The  complainant  mav,  if  he 
chooae.  go  to  tlie  hearing  on  the  rail  and 
answer. 

The  decree  of  tiie  Circuit  Court  it  reversed,  and 
A«  eaumit  remandadforfurthar  procMMngii. 


AMOS  KENDALL.  PlaiMiig  m  Brror, 
e. 

WILLIAM  B.  8TOKE8.LUOITOW.  STOCK- 
TON, AXD  DANIBL  MOORE.  Sunrtvore  of 
Rkaabo  0.  Stocktoh,  Dt^Smdanlk  Ai  Brrvr, 

pMtnuuter-Oeneral,  official  aet  ef—rrfemue, 

atoard  and  paifinent  on  mandamu» — Contit — 
for  oUter  damage* — puUic  ojicer  in 
Mtrcim  «f  ditereiion  net  UMe  for  error  in 
JudgnUtU  ■  eelection  of  one  of  l^ro  rrirudun.  hnr 
to  o/OiOT'^-fnandamue.   Ecidence  of  special 


[The  reader  Is  referred  to  a  former  ease  between 
these  parties,  reported  Id  18  Peters,  8M.  The  deoia- 


ion  of  the  court  in  the  present  case  is  so  intf  matelsr  | 
oounccted  with  the  fiots  In  both,  that  it  is  Impo*-  [ 
sible  to  fg\ve  a  clear  aooount  of  the  principles  eetab- 

HsIumI,  without  a  rt'feriMice  to  those  facta.] 

At  liT  the  decision  in  the  former  case.  StokefsAc, 
brniiKht  a  Bult  against  Kendall,  which  n'^ifl  ulti- 
niat^'lv  on  two  counts,  viz.,  the  first  and  fitth.  The 
tli-st  clniined  damages  for  the  susponsfoo.  by  Ken- 
dall, on  the  buoks  of  the  PostolBoe  Deoartroent,  of 
certain  credits  which  bad  been  entered  »ty  his  pn  - 
Uecessor.  The  fifth,  for  the  refusal,  by  KendaiU  to 
credit  Strikes,  &o..  with  the  amount  awarded  la, 
their  favor  by  the  solicitor  of  the  treasury. 

The  damage  claim r<l  in  the  first  count  ctmstltu- 
ted  a  jMirt  of  the  referenw?  to  tlie  *3lleitor,as shown 
by  theplaintitTtt  below  in  their  own  evidence. 

After  a  reference,  an  award.and  the  reception  of 
the  money  awarded,  another  suit  cannot  be  main- 
tained on  the  origrinal  cause  of  action,  upon  the 
irround  tliat  the  party  had  not  proved,  before  the 
referee,  ail  the  damaires  he  had  sustaioed.  or  that 
his  dama«re  exceeded  vw  anomit  whioh  the  VU> 
trator  awarded. 

The  acts  complained  of  were  not  ministerial,  but 
were  official  acta,  done  by  Kendall  In  bis  character 
of  Postmaster-Oeoend.  A  public  offloer.  actinv 
from  a  sense  of  duty,  in  a  matter  where  ne  tore* 

auired  to  exorcise  discretion,  is  not  liable  to  aa  ao> 
on  for  an  error  of  JudKment. 
With  reflrard  to  the  tlfth  count,  the  applies tloa 
for  the  mandamw  covered  the  same  i^round  as  that, 
taken  in  this  count.  Both  rested  on  the  refusal  of i 
Kendall  to  pay  a  sum  of  money  to  which  Stokes,! 
iio.,  were  lawfully  entitled. 

But  where  a  party  has  a  choice  of  remedies  for 
a  wrooff  done,  selects  one,  proceeds  to  lud^nmit, 
and  rsaiis  the  fruits  of  his  Judjrment,  he  oaonos 
afterwards  proceed  to  another  suit  for  the 
oattae  of  action. 


ed  to  a 
tbelawi  

redress  Toallowhfm  toflsaintainaniBttierraitfer 
the  aame  oanaeitf  aetton  *wottld  be  IneooalsU  [HM 
ent  with  the  deeWon  of  the  court  iibloh  awarded 


BvidMiee  of  special  damage  was  improperly  ad> 
1^  V..«tb.d»».,U»..(U»  »  ..tt^ 


court  below. 


THIS  case  was  brought  up,  by  writ  of  error,: 
from  the  Circuit  0)urt  of  the  United  Stated 
for  the  District  of  Columbia,  dtli^g  for  Ihtt 
County  of  Washington.  ' 

The  Supreme  Court  of  the  United  States  hav- 
ing atflrme^l  (12  Peters,  024)  the  decision  »>f  the 
Circuit  Court,  awarding  a  ma n</amu«  against 
Amos  Kendall.application  waa  made bjSlokfliL' 
&c.,  to  Kendall,  that  the  sum  of  money  men- 
tioned in  the  priK  oedings  should  be  carried  lO 
their  credit  on  tlie  books  of  the  department 
Kendall  declined  to  iutcrfero  in  the  matter,up- 
on  the  ground  that  the  "  auditor"  had  char^ 
of  the  mx>ks,  and  that  he  himself  had  no  poweri 
to  aettle  cUtims,  and  no  none/  to  pajr  them 


VfvtZ.—A»  to  arhitrnmcnt  and  award,  see  note  to 
United  States  v.  Dandridge,  U  Wbeat^  m. 
A»  to  mauilamm,  see  note  to  If  oduny  fltUlman. 

2  Wheat.,  aOQ. 

When  piMU  nglcer  in  Iiahl«  ftrr  error  in  Judgment, 
or  for  neffieet  itrr^tmAto  perform  judieku  iir  mtnit- 
t«rial  (lutfem  orfnrtMrta,or  breath  of  trmt. 

Judicial  otflcers  are  exempt  from  llal)ility  in  a 
civil  action,  for  Judicial  acts  none  within  their  juris- 
diction, and  judireeof  courts  of  general  authority 
are  exempt  from  such  liability,  even  where  their 
judicial  acts  are  In  excess  of  their  Jurisdic  tion  un- 
less the  acts  In  excess  of  their  jurisdietion  are  done 
mallcldusly  or  corruptly.  Kandall  v.  BriKham,  7 
Wall.,  i>:!J:  Lainire  v.  lienedlot,  18  Alb.  L.  J.,  11. 

When  duties  which  are  nurely  ministerial  are 
cast  upon  officers  whose  chief  functions  are  Judi- 
cial, and  the  ministerial  duty  is*  violated,  the  otticer. 
althouab  for  most  purpn«>e8  a  Judire,  Is  still  civilly 
responsible  for  such  misconduct.  Ihid.  And  the  rule 
Is  the  same  where  Judicial  functions  are  cast  upon 
a  mInlHteriiil  offleer.  Mut  to  render  a  judire  acting 
in  a  ministerial  capacity,  or  a  ministi'rial  ofHccr  act- 
intr  in  a  oapadtjr  in  tu  nature  Judlolalt  Uahle»lti 

m 


must  be  shown  that  bis  decisions  were  not  ootfe 

ronoous,  but  that  he  act<Hl  fi  nin  a  opirit  of  wlUfid- 
ness,  eorrui)tlon  and  malic*-.    Pike  v.  Meiroun,  44 
Mo.,  491;  Walker  v.  IlaUivek.  .mild..  219;  Fauslerr 
Parsons,  6  W.  Va..  4«6 ;  20  Am.  Hep.,  431. 

Although  an  action  cannot  be  maintained  affaittft 
a  Judicial  offloer,  for  a  mistake  committed  in  the 
discharKC  of  his  duties,  yet  his  Jurisdiction.  If  not' 
of  record,  must  affirmatively  appear  on  the  face  <if 
the  proceedinars.   Wall  v.  Trumbull.  16  Mich..  Ji?*. 

A  ministerial  officer  who.  bv  neK-leetinir  to  f^  r- 
form  a  duty  impoi<ed  up<»n  him  by  law.  iojuri'?'  « 
penwin  who  hasa  rijfht  to  the  dlwhurjre  of  ihedmy, 
IS  liable  in  damaires  to  »iivh  yytTsun.  Kendall  v.! 
Stokes,  3  How.,  S.  (miftra);  Cotin<in<  v.  Adams,  1SI 
Hun  (N.  Y.).  427;  DcGrauw  v.  guoeiis  County,  II  ,\ 
.m  ;  Adset  v.  Bi-ady,  4  Hill.,  630. 

It  will  Im-  no  excuse  tbat  he  Intrusted  the  duty  tci 
some  one  else,  who  neglected  It.  Pldnrd  v.Boulh* 

10  C.  n.  (N.  ».),  470.  I 
Althnui^h  the  chief  funetlons  of  an  officer  are  Ju-; 
diclal,  yet  If  he  is  ch!ii».>  d  with  Miini«t«  rtal  dutle* 
wliich  he  ncKlecis  to  \Kvtinm.  in  win  be  lii»ble. 
Smith  V.  Trawl,  I  itoot,  Itt,  Wilson  v.  Mayor  of 

Howard  8. 
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with  Oil  ihe  30lb  of  March,  183H,  h  pcremp- 
tiTv  maiidtimu*  was  itH«ued  by  liiu  Circuit  Cuurt, 

mmandiD}(  him  to  obey  and  exeeute  the  act 

'  Conim'ss  iinin.'<li;it(  ly  upon  the  receipt  of 
Aril,  iiml  icrlify  porftH-l  olK'tlieuce  to  it  ou 
ibe  3(1  of  xVpril  next. 

On  th''  o(i  of  April,  Mr.  Kendall  addressed  a 
icti«r  to  the  court,  isaying  that  he  had  com- 
jMuietted  the  award  of  the  Holicitor  of  the 
Xitmuj  to  the  auditor,  and  received  from  him 
•Qcial  informiitiou  that  the  balance  of  said 
mrd  had  boea  entered  to  the  credit  of  the 
rkimnnts,  on  the  lK>f)ks 

In  October,  IbiiS.  Stokes.  brought  a  suit 
tofaHt  Kendall  The  declaration  consulted  of 
flrr'  counis,  thre«!  of  wl»ich  were  abandoned 
r  a  verdict  and  motion  in  arrest  of  judg- 
nz-nL  The  two  renudninf  were  the  lint 

ihe  firnt  couut  averred,  in  substance,  that 
4k  pUintiffa.  with  Richard  C.  Stockton,  de 
'>ased,  und.  r  :in«l  in  the  name  of  said  Richard, 
«tjtf  cooiru*:torH  for  llu*  transportation  of  llie 
Biibf^  the  United  States,  liy  virtue  of  certain 
( jQ tracts  entered  into  between  them  and  tlie 
U  (  William  T.  Barry. then  Postmaster  General 

i  United  States.  That  the»ud  William  T. 
hairy, lis  PfjstmaHter-Oencral.  did  cauae  certain 
rmlit->  ti»  be  ji^ven,  allowed,  and  entered  in  the 

-'k-.  ai  couut.s.  anil  proper  papers  in  the  Posi- 
utiee  Departmeut.in  favor  of  the  plaintiUti  and 
■id  Richanl,  as  such  mail  contract/)r8,  under 
'ftil  in  the  uame  of  Naid  Kiohard.  That  the  de- 
Indeiit,  oo  •noceeding  Mr.  Barry  in  the  office 
Nf  f^Mtmaiiler-Ckmerni.  WfonKfully.  illegally, 
S4litiou>ly.  and  oppressively  causeti  sjiid  items 
itf  aa»um,  so  enbured.  and  credited,  and  al- 
bwed.  and  upon  whidi  payments  had  been 
xiIp,  to  be  suspended  on  the  books,  accounts, 
lud  papen  of  the  Poetottioe  Department;  and 
liA«Hiae  fBid  plaioUfliiandeaid  Kicbaid.under 
■din  the  name  of  stiid  Richard, to  be  charged 
II  «id  books,  papers  and  accounts,  with  said 
vfoal  lleina  uia  sams  of  mone^,  amoonting  to 

JTbm  flftli  COtint  averre<i  tlie  pasaago  of  a 
10*1  private  act  of  Congress,  ^entitled  "An 
ict  for  the  relief  of  Wdl  B.  Stokes.  Ricliard 
tltoGklon,  Lucius  W.  Stockton,  and  Daniel 
■Mli;*'  hf  which  the  solicitor  of  the  treasury 
aatflOriaed  and  requin;d  to  deterniiiie  on 
itt  ^KflStf  of  the  claims  of  them,  or  any  of 
^tm,  g^omiag  out  of  certain  alleged  contiacta 


between  them  and  Mr.  Barry,  and  by  which 
the  Postmaster-General  was  directed  to  credit 
them  with  such  amounts  as  might  be  awarded, 
pursuant  to  the  act.  This  count  also  averred 
the  actual  rendition  of  an  award  by  Virgil 
Mazcy.  then  solicitor  of  the  treasury,  for  the 
sum  of  $162,727.05,  in  favor  of  Richard  C. 
Stockton,  as  the  representative  of  himself  and 
the  plaintiffs  below,  and  the  refusal  of  Mr. 
Ivenaall  to  comply  fully  with  the  terms  of  the 
award,  by  crediting  tliem  with  the  full  amount 
awarded. 

The  cause  came  on  for  trial  al  November 
Term.  1841,  which  resulted  in  a  verdict  for  the 
plaintiffs. 

After  the  rendition  of  the  verdict  aforesaid, 
the  defendant  produced  the  following  certifi- 
cate by  the  said  jurors.and  prayed  the  court  to 
be  permitted  to  have  the  same  entered  on  the 
minutes  of  the  court,  to  which  the  court  aa- 
.sented: 

"  We.  the  Jurors,  impaneled  in  the  case  of 
WtUiam  S,  SMen  eial.,y.  Amet  Kimdaa,  and 
in  whhA  case  we  have  this  day  rendered  our 
verdict  for  the  phuntiOs  for  $11,000.  do  hereby 
certify  that  sRid  Terdict  was  not  founded  on 
any  idea  that  the  defendant  performed  the  acts 
complaine<l  of  by  the  phuntiCts,  and  for  which 
we  gave  damages  as  above  stated,  with  anv  in- 
tent other  tlian  a  desire  faithfully  to  perform 
the  duties  of  his  office  of  PoetmiUiter  Uenoral, 
and  protect  the  public  Inteteeta  committed  to 
his  cliari^e:  but  the  said  danugOS  were  given 
by  us  ou  the  grounds  that  the  acU  complained 
of  were  illegal,  and  that  the  said  sum  of  $11,- 
000  was  tiie  amount  of  actual  damage  to  plaint- 
iffs estimated  by  us  to  have  resulted  from  said 
illegal  acte." 

Upon  the  trial  the  defendant  took  three  bUle 
of  exceptions. 

The  let  exception  waa  to  the  eompeteniy  of 
the  evidence  to  sustain  the  action.  The  evidence 
offered  by  the  plakitiffs  %va8: 

1.  A  transcript  from  the  leoord  In  the  aum* 
damtu  case. 

2.  The  report  of  Virgil  Maxcy,  solicitor  of 
the  treasury. 

3.  Sundry  letters  and  documents. 

4.  Oral  testimony  relating  to  the  partnership. 
The  defendant  offered  lour  prayers  to  the 

coUft,praying  insLru»  tions  to  the  jury  that  the 
defendant  was  not  responsible  to  the  plaintiffs 
in  the  right  fai  which       then  raed  under  the 


karlMi^l  DettlOkBMI;  fliooe  v.  Aovnata,  4B  MCh 

ws. 

But  wh^re  an  ofBoer  has  dlscretlonarF  power  to 
lo  or  omit  to  do  a  certain  act«  he  cannot  oe  made 
fbroot  doinK  It,  however erronooiisly  he  may 
Weltrhtman  v.  Waililnguin,  1  Black., 

A  sheriff  l»  liable  for  the  nefflljrcoce  or  omissions 
^  Us  deintty.  Sawyer  v.  Oorse*  17  Oratt.,  80; 
ktifw  T.  BrvlD,  9  lows,  87. 
wiMte  a  smtute  imposed  a  duty  upon  a  mlnlst*- 
ui  oAoar  la  tbe  pcrformaooe  of  which  an  Individ- 
I'-l  Isapedally  Interested,  the  officer  is  liable  to  an 
Letidtt  fer  «  refQMtl  to  perrnrni  tbe  duty  althouRh 
te*  b<#BCKtly  believed  that  the  statute  was  unoon- 
utttcional.  Clark     Miller,  &I  N.  Y.  (9  81ok.),  «». 
Tkr  oeKicct  of  olBcers  to  perform  duties  with 
rhlda  they  arc  <^rired,  may,  under  peculiar  eir- 
Mi— iaiiii  II  amount  to  a  ronisal  to  do  so.  People 
'  ^vmx^aatm  of  New  York,  3  N.  Y.  Ct.  App.  Uo- 
;  2  Keres,  28S;  Case  v.  Dean,  HI  Mtolin  18: 
.rroM.  Kr -parte,  47Cai..  140. 

rful  nfflcer  is  bound  to  oIk-j-  tbe  law 
it.  He  has  no  ligbt  to  decide 


A  minister 


*t||nnawieaUooiotf 


upon  Its  vaUdi^«  In  order  to  relievo  himself  frmn 
responttibflt^  for  disotwjrinff  a  preremptory  nuin- 
damm.  People  v.  Solomon,  S4  IlL*  Ml 

A  sheriir  is  liable  for  loaa  to  aevedltor  thvottgh 
the  carelessness  or  unreaennsble  delay  la  taaez^ 
eu  tion  of  process.  IkNTanee  v.  Onm.,  IB  Paan.  Wt^ 
ItiO;  Pierce  v.  Partridge^  8  Blete.,  4i;  TOeker  v. 
Bradley.  15  Conn.,  48. 

The  clerk  of  a  court  Is  liable  to  a  party  for  a  kM* 
occunintr  through  bis  failure  to  tNJteaeeuBrltar for 
costs  or  by  acuepting'  an  Insufficient  bond  When  he 
thereby  violates  an  official  duty,  or  by  not  Imnhiff 
citaticm.  McNutt  v.  Livlnnton,  7  Sm.  *  Manh.« 
Ml ;  Anderson  v.  Jobett,  14 Xa.  Ann.,  614. 

Or  t>y  not  entering  a  cause  on  the  docket  wUoh 
prevented  the  plaintilf  from  obtaining  Judgmeat 
until  another  term,  the  defendant  la  the  interval 
having  be<M)me  insolvent.  Brown  V.  Lester,  18  Bm. 
ft  Marsh.,  SHS. 

Or  by  failure  to  record  a  deed.  Welles  v.  Hutch- 
inson, i  Root,  85. 

Or  by  incorrectly  certifying  to  the  validity  a 
bond  which  caused  tbe  lien  of  a  Judgment  to  be 
lost.  WiUlams  V.  HarH  17  Ala.  (M.  8.),  UK, 
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l8t  count;  lliat  he  was  not  liable  onder  the  5th 
count  for  refusing  to  comply  witli  ao  nraeh  of 

the  award  of  the  solkilor  as  he,  on  the  gnjund 
of  want  of  jurwdictioa  in  the  said  aolicilor,  re- 
foaed  to  comply  with;  that  be  waa  not  liable 
for  cnnscrjiioiitial  diimHgcs;  and  thattlie  plaint- 
ifls  iittd  uu  juint  right  of  action. 

All  of  wiiteh  prayeiK  were  refoaed  by  the 
court. to  \vhi(-h  roftnal  the  defeada&t  eiO^pted. 
90*]   *Secoud  bill  of  exceptiona. 
The  defendant  then  offered  in  evidence  aundry 

de|>Ositions  and  iinivrs: 

1.  The  dei)<)siii()u.s  of  Andrew  .laekson,  Mar- 
tin Van  Buren.  and  B.  T.  JItttk-r. 

2.  Corri'spondence  l>etween  Mr.  Kendall  and 

the  Attorney  General. 

3.  The  Attorney -General's  opinion  (Document 
Ho.  123.  26th  Congre88,  2d  aeMion,  Houae  of 
Rep.  Ex.  Dw...  page  1010). 

4.  Letter  from  the  solicitor  of  tlic  treasury. 

5.  He|)or(s  of  poatoffice  committeea  of  oen- 
ate  and  Houae. 

6.  The  evidence  of  Francis  S.  Key,  Biq. 
Upon  all  which  cvideuoe  the  defendant 

founded  four  prayers: 

1.  That  pliiinlins  were  not  eontruclors. 

8.  That  defendant  waa  not  liable  if  lie  acted 
from  a  oonyictlon  that  It  waa  hia  oflleia]  duty 
lo  set  aside  the  extra  allowances. 

8.  That  he  was  not  liable  if  he  acted  from 
A  conviction  that  the  aolicitor  had  no  lawful 

Jariadiction  to  audit  and  adjust  the  items,  &c. 

4.  Thtat  he  waa  not  liable  for  any  of  hia  acta. 
If  the  jury  bdieve  that  he  acted  with  the  bom 

fide  Intention  to  perform  duly  the  duties  of  his 
office,  and  without  malice  or  intention  to  iu- 
jme  and  oppreaa  the  plaintiffs. 

All  of  which  prayers  the  court  refused  to 
grant,  and  lo  the  refusal  the  defendant  ex- 
cepted. 

Third  Bill  of  Exceptions. 

The  plaintiffs  offered  evidence  to  prove  their 
special  expenses  and  losses,  such  as  counsel 
fees,  tavern  bills,  discounts,  Arc. ;  lo  the  admis- 
sion of  which  evidence  the  defendant  objected; 
but  the  court  overruled  the  obiection  and  al- 
lowed it  to  be  given.  To  which  overruUog 
the  defendant  excepted. 

The  case  came  up  upon  all  these  grounds. 

Me$tn.  DmU  and  Jonu  for  the  |p4aintifl  in 
error. 

Mr.  Coxe  for  defendnla. 

Jfr.  Dtwt  laid  down  the  fallowh^  proposi- 

tioQs:  ' 
1.  That  the  official  acta  compfadaed  of  in  the 

declaration  amount  to  nothing  more  than  a 


breach  df  contract,  and  a  refusal  to  pi 
mottsy  Aie  by  contract  and  awai^  ' 

2.  That  these  acts,  with  what  motives,  a 
gravations.  or  conaequences  soever  acoomta 
nied.  lay  no  ground  for  an  adkn,  aasuKui 
in  damages,  as  for  an  dDdal  or  penofinl  to 
or  misdemeanor. 

8.  But  as  the  caae  la  now  pioseuted  bv  ii 
record,  it  Is  a  ron.ftsmm,  that  the  defendaiil 
motives  for  the  acts  complained  of  were  clvt 
of  all  malice,  aelMntereat,  and  intentkm  to  ve* 
harass,  injure,  or  oppress  the  ])hiintifT-(.  ar 
pr(M;eeded  from  no  other  intent  than  a  da*ii 
faithfully  to  perform  the  daliea  of  U«  ofbo 
and  to  protect  the  public  interest  commit  ft-«l 
his  charge;  and  that  if  the  acte  compluined  * 
were  In  truth  ilk<^I.  of  In  any  way  a  tran 
greasion  of  his  *public  duties  (which  is  [♦© 
altogether  denied),  tluy  resulted  from  au  b«> 
est  mistake  and  misapprehension  of  the  autliu 
ity  and  duties  of  his  office;  consequently,  tl 
broad  question  is  now  presented,  wliffther  i 
honest  misapprehension  of  the  rights  of  U 
plaintiffs  below,  and  a  contestaUion  of  iba 
riglits.  under  the  influence  of  lioneat  mlatakl 
and  in  the  manner  and  form  apfK^aring  by  il 
declaration  and  evidence  in  the  cause,  be  i 
offidal  or  personal  tort  or  mtodemeaDor.  M 
maintain  the  negative  of  this  question.  ' 

4.  If  the  plaintiffs  have  sliown,  elthc»r  ! 
pleading  or  in  evidence,  any  cause  of  actioi 
still  we  except  to  all  the  evidenc-e  of  sjxoi 
damage  pretended  to  have  been  aoatained  I 
the  pialntiffa,  In  oonseqoenoe  ef  the  defral 
ant's  refusal  to  allow  and  pay  them  the  aever 
sums  of  money  pretended  to  be  due  under  tt 
contract— atien  aa  discounts  and  aaur>' 
by  tlietn  for  money  l>orrowed,  expfn.Ht>s 
travel,  large  feea  to  counsel,  tAvem 
and  other  cxponaos  Incurred  In  pmMrit 
their  claim  against  the  FostofBce 
mcnt.  We  maintain  that  the  only 
ure  of  damages  for  withholding  moDcr  d<i 
(wheihefT  on  public  or  private 
the  legal  iuterest  ou  tlic  sum  due. 

5.  That  all  right  of  action  (if  any  aadi  e«i 
existed,  which  is  denied)  for  the  preteud< 
misfeasance  coroplalniHl  of  in  the  first  coun 
was  comptc^y  extinguished  and  barred  by  tl 
act  of  Congress  authorizing  the  wlicitor  of  tl 
treasury  to  settle  and  adiust  the  clainis  of  tl 
plaintiffs  and  R.  C.  Stockton,  or  any  at  then 
for  the  extra  services.  &c. ,  in  tlio  net  nienti«>nw 
and  by  tlic  full  and  final  settlement  and  m 
jiisimeut  of  the  same  by  the  aolicitor,  aa  atoiri 

y  the  plaintiffs. 


i' 


lAabUity  fitr  toiU. 

An  otUcer,  if  he  setae  under  exevutloo.  or  attach 
property  which  is  legally  exempt  from  seisure  and 
sale,  be  will  be  m  trespasser.  Foae  v.  Stewart,  li 
Me.,  812;  Kitr  V.  Old  Colony.  *o.,  Railway,  117 
Mass..  6ttl :  S.  C.  IB  Am.  Kep.,  Is. 

And  the  Humu  is  true  of  an  officer  who,  after  at- 
taehinir  groods,  remains  in  p(t<(w>aHii>ti  of  the  defend- 
ant's house  or  keeps  the  goixl^i  theix-  an  uui  easnna- 
ble  length  of  time.  Ueod  v.  Harrison,  '2  W.  itilc., 

Or  who  seiKos  goods  belonftnir  to  A  and  in  A'a 
poosesHion  upon  a  wrfs  acauat  B.  Com.  v.  Ken- 
nard.8Plck.,  18a. 

Wliere  an  offloer  s^  the  enrire  property  in 
goods  owned  by  two  persons  Joliitiy  under  an  exi^- 
cutinn  atrainut  unc  of  them,  Ue  is  liable  aa  trespasser. 
Smvtu  V.  Tanlceralcy.  if)  Ala.,  212. 

if  otQoor  given  to  a  prlauuer  Uberty  not  auttiur- 
ized  by  iaw^  it  oousUtutes  aa  eaaapriand  the  oOtowr 
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is  liablu  tburef or.  Clapp  v.  Hayward,  li  Maaau  sJ 
Steere  v.  Field,  S  Jiiuon.  4M:  Vflaa  t.  Barkv.  I 
Vt.,  608:  UUey  v.  WbltUker,  m  M.  Itf;  e  as 
Bepn  4T4> 

CoUeetors  of  taxes  who  seise  Mrson  nr  propiTl 
to  enforce  the  payment  of  ■«  ulegml  tax  ate  Ml 
nasswts.  Thompson  v.  Currier.  :M  N.  M.,  flff ;  vr«^ 
more  v.  Campbell,  8  Sandf.,  IMl ;  Shuw  v.  Peokei 
25  Vt.,  «H. 

An  offloer  do««  not  oommft  ■  mtodsnManetw  t 
reoeivinir  pay  for  scrvioes  which  hia  oMtdat  atlt 

«loei4  not  ixMiuire  him  to  |>ei-rorm.   Duttoa  v.  < 

»  Phil..  f)M7. 

The  ottleers  of  a  oorponUlon  In  thclr  dmraeCeri 
liable  Id  a  court  of  eauity  U 


Colquitt  V.  ifoi 


trustees  may  be  held 
a  fraudulent  breach  of  tru»( 
11  Oa.,  SM. 

'I'hat  one  actod  in  aid  of  an  olBcer  iano 
if  theutUucr  tdmselfWMsatVSSnasser.  US 

Smitii  v.  Oolhy.ei  JfOitlM. 

lioWAIU) 
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Kkkdall  v.  Stokbb  BT  Ah. 


Tbat  %n  right  of  action  (if  nny  such  ever 
U\l.  which  is  denied)  for  the  pretended 
f'^>iin<»  cQinplidned  of  in  the  5th  count 
rit,  the  nonparmcnt  of  acertjiin  portion  of 
tolkitor's  ftWHnJ).  waa  extingubdted  and 
«d  hf  the  friflintUrs'  election  of  their  rem- 
by  mAndnm^t*,  and  the  result  of  the  pro- 
ire  on  feucli  mandamuA.  iiliuwn  In-  tbc 
it|ff«. 

Tliat  the  defendant,  an  Postmaster  Qener- 
ad  authority,  and  was  prima /odie  justified, 
he  circunvitances  of  the  case,  for  both  the 
of  pretended  misfeasance  and  nonfeasance 
plained  'of:  1st,  for  ori^nally  contesting 
r  claims  for  the  preU'utied  extra  strviccs 
rwania  refenwl  to  the  solicitor  of  the  trw*- 
UHiad.  formdntsiiiliig  tint  the  aolldtor 
^  irtasiiry  had  excee<le<l  the  scope  of  the 
nritj  Gommitted  to  luoi  by  the  act  of 
gim,  in  ftllowine  certain  claiin«  not  with 
is  ItflBS  of  the  stihmissioii  to  his  award. 
Mined  in  the  act  of  Congre&s;  and.  couse- 
illf.  Cor  Infusing  to  pay  so  much  of  tlie 
aioff's  twnid  aa  uiowed  aoclt  inadmiflnible 

That  there  is  a  fatal  misjoinder  of  parties 
lis  action;  in  -^nmch  as  the  plHintiffc  hy 
r  oiro  showiug,  both  in  pleading  atui  in 
cBoe,  bave  no  aoeh^int  rights  of  oontrnct 
ctioo  AS  tlier  Iinvo  mo\\  on  in  this  caw. 
*\  That  from  their  own  exhibit  of  the 
iMi  cootracts,  under  wUdl  ali  the  plaint- 
claim!"  ftri«ie,  iHkcn  \n  connection  with  the 

uf  Congrejis  rt  laiuig  to  the  prtmii»es.  the 
stiffs'  own  case-,  upon  their  own  showing, 
4ately  concludes  a^nsl  any  such  joint 
ih  of  contract  and  action  as  are  asserted  in 
Int  count. 

L  Tbat  from  their  own  exhibit  of  the 
ids  of  the  solicitor  of  the  treasury,  referred 
D  their  5lli  count,  their  ciise,  upon  their 
siiowing.  equally  concludes  againat  such 
t  rights  of  ncuon  as  an  aoMOtea  in  tlie  5th 
It. 

oosequently,  tlio  evidence  of  O.  B.  Brown 
ht  Id  Inve  been  rejected,  ae  faicompetent 

iQHdmisHibie;  and  ;Tie  court  oiiL'^hi  'o  have 
«ed  the  several  ioj>tructiooa  asked  by  the 
n^l  in  regard  to  mich  Joint  right.<;. 
1.  We  maintain  generally,  and  without  er 
ioo.  tliat  the  points  of  evidence,  and  of  law, 
od  bv  the  defendant  in  llie  course  of  the 
1.  sad  in  am^i  of  judgment  (as  8<  t  forth  in 
Kveral  bills  of  exceptions  and  niouuus  in 
Mel  ^idgment,  already  referred  to),  ought 
lave  been  sustained  by  the  Circuit  Court, 
were  erroneously  overruled  bv  that  court, 
fr.  Dtni  went  largely  into  the  iilstory  of  the 
i,  refemnjr  to  mnny  of  the  puhlic  docu- 
)ts  which  have  been  mentioned.  He  then 
&  up  the  points  and  contende<l  that  the  Act 
tf&  (3  Story,  1985)  made  the  Postmaster- 
leral  a  disbursing  otilcer  of  all  the  revenue 
th?  department."  (See.  al<^.  SSlory.  1630, 
4ih  Motion  of  the  Act  of  March  8d.  1817: 
itory.  1091.  5th  section  of  the  Act  of  April 
1. 1808;  GifVfy  v.  P.ibtur^ton,!  J.  H.  Moore. 
108;  3  Brod.  &  Bingh..  275;  7  Com.  Law 
«4.) 

>i  the  third  point  he  cited  1  Seat,  655,  588. 

11  Johns.,  114. 
Fhe  fonrth  point  he  thought  too  olenr  to  be 


On  the  fifth  and  sixth  point.s  hr  contended 
that  the  plaintiffs  weru  precluded  from  this 
action,  bv  having  already  elected  their  remedy. 
(2  Win.  *BIa<  k..  edition '-f  1M28.  779.  827;  4 
Hawle,  2H7-2yU:  17  Pickering.  7-14;  fl  Wheat., 
100;  1  Sulk..  11;  2  Boe.APniL.  71;  7  JohnL, 
21 :  8  Johns..  384.) 

The  evidence  which  the  plaintiffis  introduced 
in  this  case  is  the  same  which  they  brought  be- 
fore the  solicitor  to  obtsin  his  award,  and  also 
in  the  mandamu*  case;  and  this  may  be  kIiowu 
under  a  plea  of  the  general  issue  an  well  as 
under  a  plea  in  bar.  {Y<mng  v.  Black,  7 
Cranch.  565.) 

Mr.  Coxc,  for  defendant.'*  in  error,  referred 
to  numeroua  documents  to  show  that  there  was 
no  misjoinder  of  parties;  that  (liejr  liad  all 
l>een  reco^ized  a.**  .joint  contractors.  He  de- 
nieii  that  it  was  a  &tnceH»um  that  I  hero  was  no 
malice:  on  the  contrary,  it  Is  averred  In  the 
declaralion.  He  denied  also  that  the  nn  rits  of 
this  case  had  ever  been  settled.  They  were  not 
bv  the  solicitor  of  the  treasnry,  whose  province 
*il  wa.*!  to  decide  on  the  legality  or  illegal-  [•©S 
ity  of  Mr.  Kendall's  conduct  in  suspending  the 
paymenta.  Tiiey  were  not  settled  in  the  man- 
damm  case,  which  relatttl  to  an  entry  whic  h 
Mr.  Kendal  refused  to  make.  The  (Circuit 
Court  directed  him  to  make  it,  and  the  8a- 
preme  Court  affirmed  the  decision.  (12  Peters, 
4109.) 

Havinir  disposed  of  some  preliminary  objec- 
tions, }fr.  proceeded  to  disrns.s  the  liabili- 
ty f)f  puhlic  offlcers  to  pav  money  withheld, 
and  cited  6  T.  H,.  4*1;  3  Wils.,  443;  2  Kane. 
312;  6  Mun..  271;  11  Mass..  850  :  3  Wheal.. 
846  ;  2  Cranch.  175;  1  T.R.,  498;  7  Mass., 
282;  2  Wm.  Bhu  k.,  1141;  5  Johns.,  282  :9 
Johns..  895;  18  Johns.,  141;  1  Cninch,  187;  10 
Peters,  SxtartmmV*  case. 

The  defendant.s'  conduct  wa-s  llleifal.  (See 
15  Peters,  case  of  J  tank  of  MelropoiM;  9  Clarke 
ft  Ffnnellv  Rep.,  251,  978.  2aS:  Lyndhurst'i 
opinion.  284;  I.<1,  Broushaiii'-  ipinion.  287- 
808,a8  to  malice:  810.  Ld.  Campbell's  opinion.) 

Mr.  Jonei,  in  reply  and  concittsion,  referred 
to  several  parts  of  the  record  to  show  that 
there  was  not  such  a  (lartnersbip  as  would 
enable  the  piaintilTs  to  sue,  and  to  other  parts 
to  show  that  malice  in  Mr.  Kendal!  was  wholly 
out  of  the  oise.  This  destroyed  ali  claim  for 
consequential  damages. 

He  then  discus,sed  what  constitutes  anilleL'al 
act  m  a  public  otlicer.  ku  ixs  to  make  him  liable 
in  damages  for  witliholding  money. and  refern><l 
to  Story  on  Agenqr,  808.  sec  w)5;  1  Cranch, 
845. 

Upon  what  grounds  actions  m  MiUo  hnve 
l>een  maintained  ngainRt  a  public  ofBcer.  he  re- 
ferred to  1  East,  562,  568;  and  to  show  what 
description  and  quality  of  officers  are  liable  to 
this  action,  he  referred  to  tlie  case  of  Oidkif  t. 
Ld.  Palmcrnton,  111. 

If  the  hction  l)e  really  founded  upon  a  form 
of  contr^t,  yet.  being  mixed  up  with  tort, 
every  defense,  good  against  the  form  e9  ton- 
tractu,  in  good  apiiust  the  tort.  (1  SBpinassey 
172;  8  Dum.  &  East.  835.) 

An  action  will  He  against  a  public  officer  only 

when  the  duty  to  be  j)erforrne<l  is  wholly  minis- 
terial, and  never  in  a  case  where  judgment  is  to 
be  exereised.  (The  United  SUOu  v.  Bank  «f 
MUbn^ptHU,  15  Peters,  408.) 
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As  to  the  mandamu/i  ra.se.  Mr.  Kendrill  did 
not  disobey,  for  the  extra  allowance  ext«ncl(^l 
only  to  the  end  of  the  first  quarter  of  1686. 

Mr.  Chief  Jmtiee  Taney  delivered  the  opin- 
ion of  the  court : 

The  record  in  this  ruse  is  very  voluminouB, 
and  coDtaius  a  great  intu!«  of  teMtimony,  and 
niao  mnay  tneldental  quc«itlone  of  law  not  in- 
volving the  merits  of  the  case,  whirli  were 
rattled  and  decided  in  the  Circuit  Court,  and 
to  which  exceptions  were  taken  by  the  plaintiff 
in  error.  But  both  parties  have  oxpn«««sed  their 
desire  that  the  controversy  should  now  be 
terminated  by  the  Judgment  of  this  court;  and 
that  the  leading  principles  which  must  ultimatc- 
Iv  difcide  the  richts  of  the  parties  should  now 
04*1  be  setth-d;  and  that  tlie  cnM'  should  *n(>t 
be  disposed  of  upon  any  technical  or  other 
ob^«ctions  which  would  leave  it  open  to  farther 
Ugitation.  In  this  vit-w  of  the  subject  it  is 
nnnet^ssary  to  give  a  detailed  statement  of  the 
proceedings  in  the  court  below.  Sudi  a  state> 
ment  would  render  this  opinion  needles-sly 
tedious  and  Gompltcated.  We  shall  be  belter 
understood  by  a  brief  summary  of  the  plead 
ings  and  evidence,  together  with  the  particular 
points  upon  which  our  decision  turns;  leaving 
uunoticed  those  parts  of  the  record  which  can 
have  no  innucnce  on  the  judgment  wc  nro  about 
to  give,  nor  vary  in  any  degree  the  ultimate 
rights  of  the  parties. 

At  the  time  of  the  trial  and  verdict  in  the 
Circuit  Court  the  declarulion  contained  five 
counts.  But  after  the  verdict  was  rendered, the 
plaintiffs  in  that  court,  with  the  lenve  of  the 
court  entered  a  noUe  pro(*equi  \x\H.m  the  second, 
Ihird.  and  fourtli,  and  the  judgment  wju^ 
entered  on  the  first  and  the  fifth.  It  is  only  of 
tltetHi  two  last  mentioned  counts,  therefore, that 
it  is  necessary  to  spenk.  The  verdict  was  a 
general  one  for  (he  plaintiffs,  and  their  dam- 
ages assessed  at  $11,000. 

The  first  count  staten  that  bv  virtue  of  cer- 
tain contracts  mode  with  William  T.  Barry, 
while  he  was  Postraa-sler  General.  and  serv- 
ices performed  under  them,  the  j)l!iintiffn  on 
the  Ist  of  May.  1835,  were  entitlcKi  to  receive 
and  have  allowed  to  them  the  sum  of  $122,000, 
and  tfi  ir  that  sum  wjis  aecordir;  :lv  credited  to 
them  on  the  books  of  the  Postotlice  Deportment; 
and  that  Amos  Kendall,  the  defendant  lo  the 
court  below,  afterwards  became  Postmaster- 
General,  and  as  such  illetnillv  and  maliciously 
caused  Uie  Itenw  composing  tlie  said  rnnonnt  to 
besu<^pended  on  the  l)n()ks  of  the  department, 
and  tliu  plaintiffs  to  be  charged  therewith: 
whereby  they  were  greatly  injured,  and  put  to 
gn^nt  expenses,  and  suffered  in  tbieir  business 
and  credit. 

The  fifth  count  n-citesthe  Act  of  ('ongre.'^<  of 
July  2d.  1836,  by  which  the  solicitor  of  the 
treasury  was  authuri7A'd  to  Kltle  and  adjust  the 
claims  of  the  plaintifh  for  services  rendered 
bv  them  under  contracts  with  William 
T.  Barry,  while  he  was  Pf*st master  General, 
and  whicii  had  been  suspended  by  Anio<j  Ken- 
dall, then  Postmaster  Ucneral,  and  to  make 
them  such  allowances  therefor  as  upon  a  full 
examation  of  all  the  evidence  might  seem  right 
and  according  to  principles  of  equity;  and  the 
Postmaster-General  directed  to  cradit  them 
with  whnteTflr  sum  or  sums  of  money  tlie 
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solicitor  should  decide  to  be  due  to  them,  for  c 
on  account  of  such  service  or  contract;  &a 
after  this  recital  of  the  act  of  CongreM.  tli 

plaintiffs  proceed  to  aver  that  service  frsd  Ix-e 

ecrformed  by  Ihem  under  contracts  wuh  Wil! 
im  T.  Barry,  while  he  was  PoelnaslerOei 
cnil,  on  which  their  pay  had  been  «ni'»p»n<ie 
by  Amos  Kendall, then  Postmaster  Genenil.ao 
that  for  these  claims  the  solidtorof  ihetreau 
ury  allowed  the  plaintiffs  lor  ire  ^Mrnsof  monej 
amounting  to  $162,727.05;  lii  ii  tlie  defendac 
had  notice  of  the  prenuN  **,  and  that  it  bocnni 
his  'duty  as  Postmaster-General  i(»  cretlit  ['OJ 
the  plaintiffs  with  this  sum;  but  that  he  ilii 
sally  and  maliciously  refused  to  jrive  the  cre«ll 
by  reason  whereof  the  plaintiffs  were  subjecte 
to  great  loss. their  credit  impaired, and  they  wet 
obliged  to  incur  heavy  exp<'ns<-s  in  pros(  cui  in 
their  rights,  to  their  danuige  in  the  sum  c 
$100,000. 

The  defendant  pleaded  not  gollty;  apo 
which  issue  was  joined. 
At  die  trial,  the  platntiffs  offered  in  orMenc 

the  record  of  the  proceedin;r^  in  the  m>nuhi,  ■  . 
which  issued  from  the  Circuit  Court  upon  thci 
relation  on  the  7th  day  of  June,  COR 
manding  the  said  Amos  Kendall  to  enter  i^i 
credit  for  the  sum  awarded  bv  the  solicitor.  1 
is  needless  to  state  at  Iftrge  liie  proomlings  I 
that  suit.as  they  are  sufficiently  s<  t  forth  in  th 
report  of  the  case  in  12  Peters,  o24;  the  judji 
ment  of  the  Circuit  Court  awarding  a  peremf 
tory  mori'hrrnm  havtnir  been  brought  by  writ  o 
error  l>ef<>re  the  Supreme  Court,  and  ther 
affirmed  at  January  Term,  V.-ni  tu 

papers  and  lett»*rs  werp  al-o  otTen-d  iu  evid- no 
by  the  phiiuliff.s  to  show  thai  the  allownnt< 
'  mentioned  in  the  declaration  had  been  aonpewf 
i  ed  by  the  defendant;  and  that  after  the  awan 
of  the  solicitor,  and  before  the  orii^inal  mandi^ 
mus  is.sue<l,he  had  refused  to  credU  $^,478.4'! 
part  of  the  sum  awarded,  upon  the  gmun 
that  the  items  composing  it  were  not  a  part  a 
the  subject  matter  referred;  and  utx>n  which. a 
the  defendant  insisted,  the  solicitor  had  no  ri^ 
to  award.  Other  papers  and  letters  were  sl^ 
offered  showing  that  after  the  js  Il  ki  nt  of  th 
Circuit  Court  awardius  a  peremptory  mnnd^ 
mm  had  been  affirmed  in  the  8upretn«  Cmiri 
the  plaintiffs  demanded  :i  creilit  for  the  :ib 
mentioned  balance  on  the  23d  of  March,  1^ 
(bat  the  defendant  declined  enierini^  the  credit 
alle^rinp  that  a  recent  chanu'e  in  the  postoftic 
law  had  placed  the  books  and  accounts  of  th 
deimrtment  in  the  custody  of  tbe  auditor:  am 
some  diflicultv  having  arisen  on  this  point,  tit 
Circuit  Court,  ou  the  aoth  of  March.  Ksa> 
issued  a  mandamm  commanding  the  Pmd 
ma.<?ter  Gen<'nd  to  enter  the  cretlit  <m  the>>o»k 
of  tlie  deparluient ;  and  to  this  wi  ir  ih.  ilefen'l 
ant  made  retuni  on  (he  3d  of  .Vpril,  1838.  tbs 
file  said  credit  hadlx-en  entcnd  by  the  uudito 
who  had  the  legal  custody  of  ili<  Ixk  Us. 

The  whole  of  this  evidence  was  objedei 
to  by  the  defendant,  but  the  obj<x  tii>n  wa 
overruled  and  the  testimony  given  to  the  jurv 
And  upon  the  evidence  so  offered  bv  thi»  plaint 
iffs,  before  any  evidence  was  pnxCuced  on  Id 
part,  the  defendant  moved  for  tbe  following  ia 
struction  from  the  court; 

'  'The  defendant,  upon  each  and  every  of  th 
plaintiffs'  said  counts,  severally  and  succesidn 
qr  prayed  the  opinion  of  the  court,  a«id  ihei 
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instruction  to  the  jury  that  the  'evidence  so  as  | 
aforesaid  produced  and  given  on  the  part  of  the  I 
plaintiffs,  so  far  as  the  same  is  competent  to  j 
sustain  mch  count,  is  not  competent  and  suffl- 
ci<*Dt  to  be  left  to  the  jury  as  evidence  of  any  ' 
act  or  acts  done  or  omitted  or  refused  to  l)e 
done  bv  the  defendant,  which  legally  laid  him  i 
OO*]  liable  •to  the  plaintiffs  in  this  action, 
under  such  count,  for  the  consequential  dam-' 
agesrlaimetl  by  the  plaintiffs  in  such  count." 
Tbi^  instruction  was  refused  and  the  defendant 
excepted. 

The  (question  presented  to  the  court  by  this 
moiion  in  sulistance  was  this:  Had  the  plaint- 
iffs upon  the  evidence  adduced  by  them  !*hown 
ibemu'lves  entitled  in  point  of  law  to  maintain 
their  action  for  the  causes  slated  in  their  dec- 
lanition  upon  the  breaches  therein  assigned, 
awniming  that  the  jury  believed  the  testimony 
to  be  true? 

The  instruction  asked  for  waa  in  the  nature 
nf  a  demurrer  to  the  evidences,  and  in  modern 
practice  has.  in  some  of  the  States,  taken  the 
^lace  of  it.  In  the  Maryland  courts,  from 
which  the  Circuit  Court  borrowed  itK  practice. a 
prayer  of  this  description  at  the  time  of  the 
ecMBon  of  the  district  and  for  a  long  time 
before,  was  a  familiar  pro<!eeding,  and  a  de- 
murrer to  evidence  s^^ldom,  if  ever,  resorted  to. 
And  the  refusal  of  the  court  was  equivalent  to 
An  icfitruction  that  the  plaintiffs  had  shown 
"ich  a  caiuse  of  action  as  would  authorize  the 

iry.  if  thev  Ixjlieved  in  the  evidence,  to  find  a 
*erdict  in  favor  of  the  plaintiffs,  and  to  assess 
damages  against  the  defendant  for  the  causes 
of  action  stated  in  the  declaration. 

Sow.  the  cause  of  action  stated  in  the  first 
omni  is  the  suspension,  by  the  defendant,  of 
the  allowances  made  by  hb*  pretlecessor  in  ofllice; 
lod  of  the  recharge  of  sums  with  which  the 

Claintiff.s  had  bwn  cmiilcd  by  Mr.  Barry  when 
e  was  the  I '^^t master  General.  And  it  appear- 
ed in  evidence,  by  the  proce<'dings  in  the  r/wn- 
innrujf.  that  the  plaintiffs  Injiiii^  unable  to  settle 
vitb  the  defendant  the  dispute  between  them 
oc  the  subject,  thev  applied  to  Congress  for 
relief;  'hat  upon  this  application  a  law  was 
pMKed  referring  the  matter  to  the  solicitor  of 
the  treasury,  with  directions  that  he  should  in- 
quire into,  and  determine  the  equity  of  these 
ciainu.  and  make  them  such  allowances  there- 
for as  might  seem  right  according  to  the  |>rin(  1 
pies  of  erjuity  ;  and  that  the  i'c-trnaxicr  Gcner  ' 
a1  &bould  credit  them  with  whatever  sums  of 
money,  if  any,  the  solicitor  should  decide  lolx; 
due;  that  the  plaintiffs  assi  niid  to  thi.s  refer- 
tnce.  and  offered  evidence  l>efore  the  solicit- 
ur  that  they  were  entitled  to  the  allowances 
iMi  credilM  rluiine<l  by  theni:un<l  that, from  the 
conduct  of  the  PoHtnia.»*tcr  Generul.  in  ausjiend- 
iBf  and    rechariring    these  allowances  and 
c  crvdtts.they  ha<l  been  com|)clle(l  to  pay  a  large 
amount  in  discounts  and  mterests.  in  order  to 
carry  oo  their  business:  and  that  the  solicitor 
111  linuUy  determine<l  in  favor  of  their  claitns,  I 
aod  awaitlcd  to  tliem  the  sum  hereinl)efore 
rnHflfi  mcd,   giving  them,  a^  apjx'ars  in  his 
nrpon  lu  Congress,  interest  on  the  money  wilh- 
.  frum  them;  and  also   that.  Ix-fore  this 
•v  <s  brought,  they  had  obtained  a  credit  on 
of  ilic  depiirtment  for  the  whole  sum 
a    .  .   1  by  the  solicitor. 
Ajsatiining,  for  the  iiake  of  the  argument, 

How  ABD  8. 


that  an  action  might  in  the  first  instance  have 
been  sustained  against  the  Postmaster  General, 
can  the  plaintiffs  still  support  a  suit  upon  the 
original  cause  of  'action?  It  was  not  a  f*97 
controversy  between  the  plaintiffs  and  Amos 
Kendall  as  a  private  individual,  but  between 
them  and  a  public  otflcer  acting  for  and  on 
behalf  of  the  United  States.  If  they  had  sus- 
tained damage,  it  was  the  consequence  of  his 
act,  and  the  question  of  damages  was  neces- 
sarily referred  with  the  subject  matter  in  con- 
troversy, out  of  which  that  qtiestion  arose.  It 
was  an  incident  to  the  principal  matters  re- 
fer re<l.  and  therefore  within  the  scope  of  the 
reference;  and  it  is  not  material  to  inquire 
whether  damages  for  the  detention  of  the 
money  were  claimed  or  not,  or  allowed  or  not. 
In  point  of  fact,  however,  the  plaintiffs  did 
claim  interest  on  the  money  withheld  as  a 
damage  sustaine<i  from  the  conduct  of  the 
Postmaster  General,  and  offered  proof  before 
the  solicitor  of  the  amount  of  discounts  and 
interest  they  had  been  compelled  to  pay;  and, 
moreover,  were  allowed,  in  the  award,  a  large 
sum  on  that  account,  which  was  paid  to  them 
as  well  as  the  principal  sum.  The  question, 
then,  on  the  first  count  is,  can  ajiarty,  after  a 
reference,  an  award,  and  the  receipt  of  the 
money  awardetl,  maintain  a  suit  on  the  orig- 
inal cause  of  action  upon  the  ground  that  he 
had  not  proved,  licfore  the  referee,  all  the 
damages  he  had  sustained ;  or  that  his  damage 
exceeded  the  amount  which  the  arbitrator 
awardetl?  We  thina  not.  The  rule  on  that 
subject  is  well  settled.  It  h»i8  been  decide<J  in 
many  cases,  and  is  clearly  slated  in  Dunn  v. 
Murray  (9  B.  &  C,  780.)  The  plaintiffs,  upon 
their  own  showing,  therefore,  wore  not  entitled 
to  maintain  their  action  on  the  first  count,  and 
the  Circuit  Court  ought  so  to  have  directed 
the  jury. 

The  judgment  upon  this  count  is  also  liable 
to  another  objection  equally  fatal.  The  acts 
complained  of  were  not  what  the  law  terms 
ministerial,  but  were  official  acts  done  by  the 
defendant  in  his  character  of  PoRtninster-Gen- 
eral.  The  declaration,  it  is  true,  chnrgtn  that 
they  were  maliciously  done,  but  that  was  not 
the  ground  upon  which  the  Circuit  Court  sus- 
tained the  action  either  on  this  count  or  the 
fifth.  For,  among  other  instructions  moved 
for  on  behalf  of  the  defendant,  the  court  were 
requested  to  direct  the  iury: 

"That,  if  thev  found  from  the  evidence  that 
the  Postmaster  General  acle<i  from  the  convic- 
tion that  he  had  lawful  power  and  authority 
as  Postmaster-General  to  set  aside  the  extra 
allowances  made  by  his  predect««or,  and  to 
suspend  and  recharge  the  same,  an(l  from  a 
conviction  that  it  wjis  his  otticial  duty  to  do  so; 
and  if  the  plaintiffs  suffered  no  injury  from 
such  official  act,  but  the  iuconveniences  neces- 
sarily resulting  therefrom,  tlint  the  defendant 
was  not  liable." 

This  instruction  was  refused;  the  court 
thereby  in  effect  giving  the  jury  to  understand 
thfit  however  correct  and  praiseworthy  the 
motives  of  the  officer  might  be,  he  was  still 
liable  to  the  action,  and  chargeable  with  dam- 
ages. 

We  are  not  aware  of  any  case  in  England  or 
in  this  country  in  which  it  baa  been  held  that 
a  public  officer,  acting  to  the  beat  of  his  judg- 
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98*]  ment  *axMl  from  a  aeaao  of  duty,  in  a  I 
nttlter  of  acoouot  with  an  individual,  hat  lieen 

held  liable  to  hu  action  for  an  error  of  judg 
meNt.  The  Postmaster-Ocueral  had  un4o»t>t- 
edly  the  right  to  examine  into  this  account,  in 

ortlor  to  awcrfain  whether  tin  rr  were  any 
errors  in  it  which  be  was  autliorized  to  correct, 
and  whether  the  allowanoea  liad  in  fbct  been 
made  by  Mr.  Barry ;  and  he  had  a  right  to  sus- 
pend these  items  until  be  made  his  examina 
tion  and  formed  his  judgment  It  repeatedly 
and  unavoidably  h  ij  ]  rns.  in  transactions  with 
the  government,  tijat  money  due  to  an  indi- 
^dull  ia  withheld  from  him  for  n  time,  and 
payment  suspended  in  order  to  afford  an  op- 
portunity for  a  more  thorough  examination. 
Sometimes  erroneous  constructions  of  the  law 
may  lead  to  n  final  rejection  of  a  claim  incases 
where  it  ought  U>  ha  alluvved.  But  a  public 
officer  is  not  liable  to  an  action  if  he  falls  into 
error  in  a  case  where  the  act  to  be  done  is  not 
merely  a  niiaisteriul  one,  but  is  one  in  rehition 
to  which  it  is  his  duty  to  exercise  judgment 
and  discretion:  even  ai though  an  individtial 
may  suffer  by  his  mlstalce.  A  contrary  prin- 
ciple would,  indeed.  In*  pregnant  with  the 
greatest  niiaduefa.  It  is  unnecessay,  we  think, 
to  refer  to  th^  many  caaes  by  whidi  this  doc- 
trine han  livru  otablislied.  It  wa-i  fully  recog- 
nised  in  the  case  of  QuUeu^  &uc.  of  HoUand,  v. 
Ld.  Mncraten  (J.  B.  Moore.  91;  8  B.  ft  B.. 
275.) 

Tjie  case  in  9  Clark  <&  FinneUv,  251.  recent- 
ly decided  in  England,  in  the  Hoose  of  Lords. 

has  been  much  relied  on  in  the  argument  for 
the  defendant  in  error.  But  upon  an  examina- 
Uoo  of  that  case  it  will  be  found  that  it  bad 
been  decided  by  the  C'nnrt  of  Session  in  Scot- 
land, in  a  former  suit  between  the  miue  parties, 
that  the  at.-t  complained  of  was  a  mere  minla- 
tenal  act  wliicli  the  party  was  bound  to  per- 
form; aud  tl;al  (bis  judgment  had  been 
affirmed  in  tlie  House  of  Lords.  And  the 
action  apainst  t)K'  p;irty,  for  i-efusiiur  to  »1n  flie 
act,  waii  mmnlainetl,  not  upon  the  ground 
only  that  it  was  ministerial,  but  becatise  it  had 
Ixi'n  decided  to  be  sucli  by  the  highest  judicial  ; 
tribunal  known  to  the  laws  of  Great  Britain. 
The  refusal  for  which  the  suit  was  brcnight 
took  place  after  this  dc<:ision;  and  the  learned 
Lords,  by  whom  the  case  was  decided,  held 
that  the  act  of  refusal,  under  such  circum- 
stances, was  to  be  regarded  as  willful.and  with 
Icnowledge:  that  the  refusal  to  obey  the  lawful 
decree  of  a  court  of  justice  wi^  a  wrong  for 
which  the  party,  who  tiad  sustained  injury  by 
it.  might  maintain  an  action,  and  reoorer 
damages  against  the  wrongdoer.  This  case, 
therefore,  is  in  no  respect  in  conflict  with  the 
principles  above  fltalen:  nor  with  the  rule  laid 
down  in  the  r^'^c-  of  Giilhy  v.  JM,  P'th/i^rsfnn. 

In  the  case  before  us  the  settlement  of  the 
accotmts  of  the  plaintiffs  properly  lielongcd  to 
the  Posfofnc<>  Department,  of  which  the  de- 
fendant was  the  bead.  As  the  law  then  stood 
it  was  his  duty  to  exercise  bis  Judgment  upon 
them.  He  conmiiited  an  error  in  8uppo««lng 
that  he  had  a  right  to  set  aside  allowances  for 
services  rendered  upon  which  hU  predecessor 
in  office  had  finally  rlrrided.  But  as  the  crm- 
90*1  *admits  that  he  acted  from  u  sense  of 
pttbilc  duty  and  without  malice,  his  mistake  in 
a  matter  properly  belonging  to  the  department 


I  over  which  he  presided  can  give  no  cause  oi 
action  against  him. 

We  pnK'ci'd  to  the  fifth  count.  But  before 
we  examine  the  cause  of  action  there  stated,  it 
will  be  proper  to  advert  to  the  priodplei  settled 
by  this  Court  in  the  case  of  the  mand'iimu* 
hereinbefore  referred  to.  The  court  in  that, 
case,  speaking  of  the  nature  and  charsder.  of 
the  proceeding  by  mnndniiiufi.  which  had  Vcn 
fully  argued  at  the  bar,  said  that  it  was  an 
action  or  suit  brought  in  a  court  of  iuslioe, 
asfK-rting  a  right,  and  prri^cnitrd  according  to 
the  forms  of  judicial  proceeding;  and  that  a 
party  was  entitled  to  it  when  mett  was  no 
other  ndeqnnlc  remedy;  and  that,  although  in 
the  case  then  before  them  the  piamtifls  in  tlie. 
court  below  might  have  brought  tbeir  nctlcili 
against  the  defendant  for  damages  on  account 
of  his  refusal  to  give  the  credit  directed  by  the 
act  of  Congress,  vet  as  that  remedy  nigilt  not; 
be  adequate  to  a^ord  redress,  tliey  were,  as  a 
matter  of  right,  entitled  to  pursue  the  remedy 
by  mandamus. 

Now,  the  former  case  was  between  these: 
same  parties,  and  the  wrong  then  complained 
of  by  the  plaintifYs.  jus  well  as  in  the  case  Wfore 

US  00  tlie  fifth  count,  was  the  refusal  of  the 
defendant  to  enter  a  credit  on  the  books  oi  tbt 

Posloffice  Department  for  the  amount  award*. I 
by  the  solicitor.  In  other  words,  it  was  for  tlie ' 
refusal  to  pay  them  a  sum  of  money  to  wfaicb  I 
they  were  lawfully  eniillr].    The  credit  on' 
the  books  was  nothing  mure  than  the  form  in 
which  Uie  act  of  Coni^ess.  referring  the  dla-  ■■ 
putc  to  the  RoHcitor,  directed  the  payment  to 
be  made.    For  the  object  and  eHect  of  that; 
entry  was  to  discharge  the  plaintiffii  from  soi 
much  money,  if   n  (rtlipr  accounts  they  were' 
ilehtors  tu  that  amount;  and  if  no  other  debt 
was  due  from  them  to  tbe  United  Statea.  the 
credit  entitled  them  to  receive  at  once  from 
the  government  the  amount  credited.  Tbe 
action  of  iiuindamu»  was  brought  to  recover  it, 
and  the  plaintiffs  show  by  their  evidence  that 
they  did  recover  it  in  thai  suit.    The  gist  of 
the  action  in  that  case  was  the  breach  of  duty 
in  not  entering  the  credit,  and  it  wa?  assigned 
by  the  plaiutiifs  as  their  cauwc  of  action.  The 
cause  of  action  in  the  present  case  is  the  same; 
and  tbe  breach  here  assigned,  as  well  as  in  the 
former  case,  is  the  refusal  of  the  defendant  to  | 
enter  this  credit.    The  evidence  to  prove  tli< 

ElaintifU'  cause  of  action  is  also  identical  in  > 
oth  actions.   Indeed,  the  record  of  the  pn»- 
ceedines  in  the  i/mndiimu.'^  is  the  testimnity 
relied  on  to  show  the  refusal  of  the  Postmaster 
Qeneral.  and  the  circnmstanoes  under  whidi ' 
he  refus<'d,  and  the  reaf?ons  lie  assiL'ii  '  ?  for  ;! 
But  where  a  party  has  a  choice  of  remedit^ 
for  a  wrong  done  to  him,  and  he  eleda  one, ' 
and  proceeds  to  judgment,  and  obtains  tbe  ; 
fruits  of  his  judgment,  can  he,  in  any  case, 
afterwards  proceed  in  another  suit  for  the 
same  rnn<r  of  action?    It  is  true  that  in  the 
suit  by  mandainuA  the  plaintiffs  couid  reaiver 
nothing  beyond  the  amount  awarded.    But  ' 
they  knew  that,  when  they  elected  tlie  retn<  dy. 
if  the  goods  of  a  'party  are  forcibiv  1*100 
taken  away  under  drctmistaooea  of  violsoce 
and  aggravation,  he  may  bring  trrspn«!S,  an<i 
in  that  form  of  action  recover  not  only  liie 
value  of  the  property,  but  also  what  are  eaUsd  ' 
vindictive  damaget—tliafc  is,  such  damKL'*-^  a* 
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the  jury  may  think  proper  to  eive  to  punish 
the  wrong  doer.  Bill  if  instead  of  an  action 
trespass  he  elects  to  bring  trover,  where  he 
CM  peoover  only  the  value  of  the  property,  it 
never  has  been  supposjed  tliat,  after  having 
p»e<uted  the  suit  to  judgment  and  receive<i 


the  mandamus,  because  the  other  form  of  ac- 
tion was  inadequate  to  redress  the  injury,  and 
they  would  not  therefore  require  the  phiintifTs 
to  pursue  it.  And  they  speak  of  the  action  on 
the  ca.se  as  an  alternative  remedy;  not  as  ac- 
cumulative and  in  addition  to  the  mnndamun. 


tfcf  iJanmges  awarde<l  him,  he  cnfi  tlien  bring:  In  the  case  in  9  Clark  &  Finnelly,  251,  herein- 
before mentioned  upon  another  point,  the  At- 
torney-General in  ins  argument  .said  that  no 
other  action  would  lie  in  any  case  where  the 
party  was  entitled  to  a  mnndamiiH.  And  Ld. 
Campbell,  in  giving  his  judgment,  said  that 
this  proposition  was  not  universjilly  true;  and 
at  any  rate  applied  only  to  the  original  grant 
of  the  manrlamus,  and  not  to  the  remedy  ff)r 
disol)eying  il;  and  that  no  case  had  been  cited 
to  show  that  an  action  would  not  lie  for  diso- 
bedience to  the  judgment  of  the  court.  This 
remark  u|H)n  the  proposition  stated  by  the  At 
tomey-General  shows  clearly  that  in  his  judg- 
ment you  could  not  resort  to  a  mtndnjnux  and 
to  an  action  on  the  ca.sealso  for  the  same  thing. 
If  the  Postmaster  General  had  refused  to  obey 
the  mandnmuif.  then,  Indeed,  an  action  on  the 
case  might  have  been  maintained  agjiinsi 
him.  But  the  present  suit  is  not  brought  on 
that  ground.  No  question  is  presented  here 
as  to  the  necessity  of  pleading  a  former  recov- 
ery in  bar,  nor  a.s  to  the  right  to  offer  it  in  evi 
dence  upon  the  general  is.«iue.  The  point  in 
the  Circuit  C'ourt  did  not  ari.se  up<)n  the  plead 
ing  of  the  defendant,  nor  upon  evidence  offered 
by  him;  but  upon  the  ca.se  made  l)y  the  plaint 
iffs.  in  which,  by  the  .same  evidence  that  proved 
their  original  cause  of  action,  they  also  proved 
that  they  had  already  sued  the  defendant  upon 
it,  and  recovere<l  a  judgment,  which  had  been 
satisfied  before  this  suit  was  brought.  And  we 
think  upon  such  evidence  the  instruction  first 
above  mentioned  ought  to  have  been  given  on 
this  (the  fifth)  count,  as  it  appeared  by  the 
plaintiffs'  own  showing  thai  they  had  already 
recovered  satisfaction  for  the  injury  complained 
of  in  their  declanitiou. 

The  case  Iwfore  us  is  altogether  unlike  the 
cases  referred  to  in  the  argument,  where,  after 
a  party  has  been  atlmiltwl  or  restored  to  an  of 
fice.  he  has  maintained  an  action  of  a»numpnH 
or  case  to  recover  the  emoluments  which  had 
been  received  by  another,  or  of  which  he  hud 
been  deprived  during  the  lime  of  his  exclusion 
In  those  cases  the  cause  of  action  in  the  man 
damns  was  the  exclusion  from  offlce;  and  the 
suit  afterwards  brought  was  to  recover  the 
emoluments  and  profits  to  which  his  admission 
or  restoration  to  office  showed  him  to  have  l)een 
legally  entitled.  The  action  of  as^umpm'f  or 
case  would  not  have  restored  him  to  the  office, 
nor  have  secured  his  right  to  the  profits.  But 
in  the  cast;  Ix'fore  the  court,  if  this  action  had 
been  resorted  to  in  the  first  instance,  insstead  of 
the  mandamus,  the  plaintiffs  *could  [*102 
have  recovered  the  amount  due  on  the  award, 
and  the  damagt's  arising  from  its  unlawful  de 
lent  ion  must  liavc;  been  a.s.sessed  and  recovered 
in  the  same  venlict.  Clearly,  they  could  not 
Iiave  maintainrii  one  action  on  the  case  for  the 
amount  due.  and  then  brought  another  to  re 
cover  the  damages;  and  this,  not  because  both 
were  actions  on  the  case,  but  Ixjcause  they 
could  not  Ix!  permitted  to  harass  the  defendant 
with  two  suits  for  the  same  thing,  no  matter 
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ir»9pasn  upon  the  ground  that  he  could  not  in 
•!•  sfiiou  of  trover  give  evidence  of  the  cir- 
<  :.in«t4nce  of  aggravation,  which  entitled  him 
todemtnd  vindictive  damages. 

The  sftme  principle  is  involved  here.  The 
pWntiff^  «^Uow  that  they  have  sued  for  and  re- 
tovered  in  the  mandamus  suit  the  full  amount 
'        and  having  recovered  the  debt 
bring  another  suit  upon  the  same 
noK  of  action,  because  in  the  former  one  they 
Tiot  recover  damages  for  the  detention  of 
>  ii y.    The  law  does  not  permit  a  party 
^  twice  harassed  for  the  same  cause  of  ac- 
nor  suffer  a  plaintiff  to  proceed  in  one 
A  n  rnver  the  principal  sum  of  money,  and 
1  rt  another  to  recover  damages  for 
i  ti  nt  ion.    This  principle  will  be  found  to 
be  fully  recognized  in  2  Bl.  Rep.,  830,  881 ;  5 
Cn.  61  (A7wrrj/'*  case):  Com.  Dig.,  tit.  Actum, 
K.  3    And  in  the  case  of  Moses  v.  Mnrfnrlan 
JBurr.,  1010)  Ld.  Mansfield  held  that  the 
pbiotiff  having  a  right  to  bring  an  action  of 
unmpidt  for  money  had  and  received  to  his 
Beon  a  special  action  on  the  case  of  an  agree- 
Bait,  and  having  made  his  election  by  bring- 
(Mwm/w/,  a  recovery  in  that  action  w«mld 
hrooeon  the  agreement,  although  in  the  lat 
er  he  could  not  only  rc<x)ver  the  money  claimed 
tlhe  action  of  assumpsit,  but  also  the  costs 
ad  expen.ses  lie  had  been  put  to.    The  case 
cfore  us  falls  directly  within  the  rule  stated 
y  lid.  Mansfield. 

Thii  objection  applies  with  still  more  force, 
fhm,  as  in  this  instance,  the  party  has  pro- 
teded  by  mandamus.  The  remedy  in  that 
snu,  originally,  was  not  regarded  as  an  action 
jr  the  party,  but  as  a  prerogative  writ  com- 
Mdiog  the  execution  of  an  act,  where  other- 
iM^urtice  would  be  obstructed;  and  issuing 
•Jy  in  cases  relating  to  the  public  and  the  gov- 
rami'nt;  and  it  was  never  issued  when  the 
my  hiui  any  other  remedy.  It  is  now  regarded 
tftn  action  by  the  party  on  whose  relation  it 
granted,  but  subject  still  to  this  restriction, 
Mt  h  cannot  be  granted  to  a  party  where  the 
vaffurdH  hira  any  other  adequate  means  of 
idnsa.  Whenever,  tbirffore.  a  mandamus  is 
ipted  for.  it  Lb  upon  the  ground  that  he  can- 
XobUin  re*lre«8  in  any  other  form  of  proceed- 
T  .\Bd  loullowhim  tobringanotlK  i  action  for 
y  same  cause  after  he  has  obtained  the 
'  if  the  '  mus.  would  not  only  be 
•.««MUg  the  •!  lit  with  two  suits  for  the 

me  thing,  but  would  be  inconsistent  with  the 
upon  which  he  asked  for  the  man- 
Ana  in(xmsi.Htent  also  with  the  decision 
t>e  court  which  awarde<i  it.    If  he  had 
"i*J  •another  remedy,  which  was  incom 
ete  and  inadequate,  he  abandoned  it  by  ap- 
ying  for  and  obtAining  the  mandamus.    It  is 
eatcd  bolb  by  him  and  the  court  as  no  rem 
Nr.   Such  was  obviouf^l^'  the  meaning  of  the 
me  Court  in  the  opinion  delivered  in  the 
iuerittit  N  twpi'n  the.se  parties,  wherf  Ihey 
•Irak  of  the  ;i<  •  >u  on  the  case,  and  give  him 
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by  what  name  the  actions  may  be  technically 
called,  nor  whether  both  are  acttonw  on  the  caae, 

or  ouc  of  them  (  ullrd  a  mniuhtiioix. 

But  if  thU  acliou  could  have  been  maintain* 
ed.  we  think  tiMt  most  of  the  evidence  admit- 
ttil  by  the  Cirrtiit  Court  ic  cnliuncc  the  dam- 
ages  ought  not  to  liavu  been  received.  Il  con 
^ted  <£iefly  of  dlacoiints  and  intereet«  paid  by 
the  plaintiffH  iK^fore  tht-  award  of  the  solicitor, 
and  of  expenses  ou  journeys  and  tuveru  bill!^, 
and  feei  paid  to  counsel  for  prosecuting  their 
claim  before  Cfjni^ress  and  the  courts.  It  ap- 
pears by  tlu:  record  that  before  this  evidence 
was  offered  the  court  had  instructed  the  jury, 
that  malice  on  tlic  part  of  the  defendant  was 
not  necetuiarv'  to  support  the  action;  and  it  ap- 
pears, also.  That  the  jury,  whldi found  the  ver- 
dict and  jiKsessed  the  damages,  declared  that 
tiieir  verdict  was  uol  founded  on  any  idea  tliat 
Uie  defendant  did  the  sots  complaiiu  ii  of,  and 
for  which  they  gave  the  damages  of  1.000, 
with  any  intent  other  than  a  desire  faithfully 
to  perform  the  duties  of  hia  office  of  Postmaster- 
General,  and  to  protect  tlie  public  int credits 
conimiited  to  liis  charge,  and  tliat  the  duuiuges 
were  given  on  the  grOQUd  that  hin  acts  were 
illcLTal.  and  tliat  the  sum  given  was  the  amount 
of  the  actual  damage  estimated  to  have  resulted 
from  his  illegal  acts. 

We  have  already  said  that  although  this  ac- 
tion is  in  form  for  a  tort,  yet  in  substance  and 
in  truth  it  is  an  action  for  the  nonpayment  of 
money.  And  upon  the  principles  upon  which 
it  was  supported  bv  the  court,  and  decided  by 
the  jury,  if  there  had  been  no  proceeding  by 
mandamn*  U)  bar  the  action,  the  logal  measure 
of  damages  ii))on  the  fifth  count  would  an- 
doubtedly  have  been  the  amotut  due  OH  the 
award,  with  interest  upon  it. 

The  testimony,  however,  ap^iears  to  have 
been  offered  chii  Hy  under  the  hi*st  count,  be 
cause  the  items  fur  iuterest  paid,  and  traveling 
and  tavern  expenses,  for  the  most  part,  bear 
dates  l)efor«'  the  mv.ird.  and  also  a  portion  of 
the  fees  of  counsel.  Tiic  evidence  was  certainly 
Inidmlssible  under  this  count,  since,  for  the 
reasons  already  given,  no  action  could  be  main- 
tained upon  it,  if  there  had  been  no  previuus 
proceeding  by  mamSamVt  and  consequently  no 
damages  could  bo  recovered  upon  it.  Hut  iiule- 
pendeutly  of  this  consideration,  and  even  if  tiie 
action  could  have  been  sustained,  there  arc  in- 
t-uperable  obiections  to  the  adinis.«iou  of  this 
testimony,  in  tlie  lirsl  place,  no  special  dam- 
ages are  laid  in  the  declaratloii;  and  in  that 
form  of  i^lejiding  no  damages  are  recoverable, 
but  sui:h  as  the  law  im[)lies  to  have  accrued 
fiouj  the  wrong  complained  of  ^1  Chit.  PI., 
103*J  ;i8,"));  and  *certainly  the  law  does  not 
imply  damages  of  the  description  above  slalctl. 
But  we  ^ink  the  evidence  was  not  admissible 
in  any  form  of  pleading.  In  the  ca.ve  of  llath- 
aiPtiy  V.  Btirrotc  (1  Camp.,  1.11),  la  an  action 
on  tlie  case  for  a  conspiracy  to  prevent  the 
plaintiff  from  obtaining  his  certiticjitc  under  a 
commission  uf  bankruptcy,  the  court  refused 
to  receive  evidence  of  extra  costs  incurred  by 
the  plaintiH  in  a  petition  before  Uie  Chancellor. 
In  the  case  Jenkiruv.  Beddulph  (4  Bingh.,  100), 
in  an  action  against  a  sheriff  for  a  false  return, 
the  court  said  they  were  clearly  of  opinion  that 
the  plaintiff  was  not  entitled  U>  recover  tlie  ex- 
tra coats  hf>  had  psid;  that,  as  between  the  si- 

414 


tomeys  and  their  clients,  the  case  might  be  dif> 
ferent,  because  the  attorney  might  have  spccbl 

instructions,  which  may  warrant  him  in  incur 
ring  the  extra  costs,  but  that  in  a  case  like  Um 
one  before  them  the  pbdntlff  oouM  only  elahi 

stu  b  costs  as  the  proUionotary  had  taxed.  And 
in  the  case  of  Grace  v.  Morgan  (fi  Bingh.  N.  C, 
584),  In  an  aAlon  for  s  vexstfoiiB  sna  eioosiff 

di-Jtress.  the  jilaintiff  was  not  allowed  ton-c.-er 
as  damaceii  the  extra  costs  in  an  action  of  re* 
plevln  Which  the  pMntiff  Ind  broii^t  for  thi 
goods  distnuned;  and  the  cjise  in  1  Stark.,  80<, 
in  which  a  contrary  principle  had  been  adopted, 
was  overruled. 

These  were  stronger  cases  for  extra  costs  t>  i" 
llie  one  before  us.  The  ad  mission  of  the  tf%- 
timony  in  relation  to  the  largest  item  in  tli^ 
charges,  that  is,  for  interest  paid  by  the  pkiot 
iffs,  amounting  to  more  than  $9,000.  m  sul 
more  cAije(  lionable.  For  it  appeals  from  thi 
statement  in  the  exception  that  the  very  «anw 
account  had  l)een  laid  before  the  solicitor,  uu 
had  induced  him.  vlis  he  states  in  his  report  ft 
Congress,  to  make  the  plaintiffs  an  allowano 
,  in  his  award  for  interest,  amomitiug  to  $6,tSi'3L 
93.  And  to  admit  this  evidence  Sfpritt  in  till 
suit  wjus  to  enable  the  plaintiffs  to  recover  twio 
for  the  same  thing:  and  after  having  reccivei 
from  the  United  Slates  what  was  deemed  b 
the  referee  a  just  compensation  for  this  ilex 
of  damage,  to  recover  it  over  again  from  th 
defendant. 

There  are  several  other  questkms  stated  i 
the  record,  but  it  is  needlesa  to  remark  upo 
them,  2is  the  opinions  sliesdyesqpnsBsddiipaf 

of  the  whole  case. 

The  judgnieiit  of  the  Ciraiit  (Juurt  mutt  bt  r 


[For  the  dissenting  opinion  of  ifr.  Jutti^ 
McLban,  see  App.,  p.  800.  J 

S.  C.  12  Pet.,  5S4,  which afflnnsS  Cranch  CCS 

1.3  Pet.,  eai :  Pfwf.  ton. 
Clted-4How.,  149;  IS  How^SM:  M  How.,  K:  \ 


Kx  ParU  DOiiR. 


No  U.  8.  Court  or  judfft  ran  tfwiu  hahen*  <v'rr 

to  Mng  up  pntner  nitder  iiuu$  ctmrt  *m 
a*  a  wUium  writ  «f«rror  uiUkomi  Mflirf 


N  eit her  the  Snprsoae  Oonrt,  nor  aajr  oiker  ess 
of  tho  United  States,  or  judfe  thereof,  cmn  1mm 
haittcu  corptw  to  briuff  npa  prisoner,  who  u  law 
tody  undPF a  sentence orextH-utioacsaSMeesi 
'  for  any  other  purpoee  than  to  Ih*  laatf  SS«  WtSBI 

An  application  for  a  writ  of  entir.  ptsdredl 
without  the  authority  of  the  paxtj  < 
at  the  request  uf  his  fiteods,  (  


♦IITR.  THE  AD  WBLL  moved  for  a  writ  ['l^ 

1*1-  of  /i/if>ra«  rorpuif  \o  bring  up  Thomas] 
Dorr,  of  iibode  Lsiand,  under  the  foiiovl 
circumstsnoes:  | 


NoTK. — Ax  ti'  }hi1»  (U-i  orjius,  n7,.  >,  if  iu>iu 
:        ;i  il  >ntty  iint.iui'l  ffntn  ufi'ii  r.uvf.<  ,in<; 

ami  icAat  may  b€  tnguirect  into  otMeo  note  to 
I  Statss  v.  HainilttNiiSOslU  If. 
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Ho  stated  that  Dorr  was  charf^  with  levy- 
d:;  war  against  the  State  of  Rhode  Island,  and 
^teooed  to  the  State  prison  for  life,  in  June, 
"44:  that  upon  the  trial  a  point  of  law  was 
i»ed.  whether  treason  could  be  committed 
cainst  a  State,  but  the  court  would  not  permit 
r^msel  to  argue  it;  that  a  motion  was  made  to 
wprod  the  sentence  until  a  writ  of  error  could 
t  wed  out  to  brin>;  the  case  before  the  8u- 
feoie  Court  of  the  United  States,  but  the 
noi  refused  to  suspend  it.  He  then  read  af- 
iJarits  to  show  that  personal  access  to  Dorr 
V  denied,  in  consequence  of  which  his  au- 
Kvitj  could  not  be  obt^uned  for  an  application 
if  fuch  a  writ.  The  present  motion  for  a 
»Wm  eorpu/t  was  based  upon  this  fact.  There 
!•  no  other  mode  of  ascertaining  whether  or 
IX  it  was  Dorr's  wi.sh  that  his  case  should  be 
tcu^t  up  to  this  court.  Under  the  14th  sec- 
m  oC  the  Judiciary  Act,  the  power  to  i.sMue 
■lof  kabeat  rorynut  was  vested  in  the  jiuigt^ 
Thf  tjnited  Slates  courts.  (3  Story's  Com.. 
iritdieUon,  588.  590,  594,  595.  603,  608, 

The  case  was  in  itself  proper  to  be  brought 
}  under  the  25th  section  of  the  Judiciary  Act, 

ri  decision  of  the  State  court  was  thought 
iaooDMiiteQt  with  the  Constitution  of  the 
■itcd  Sutes. 

Mr.  JuMtiee  McLeak  delivered  the  opinion 
the  court : 

Thomas  W.  Dorr  was  convicted  before  the 
ipreme  Court  of  Rhode  Island,  at  March 
rm.  1844.  of  treason  against  the  State  of 
if«de  Island,  and  sentencecl  to  the  State  prison 
r  life.  And  it  appears  from  the  aftldavits  of 
uds  C.  Treadwell.  a  counselor  at  law  of 
li court,  and  others,  that  personal  access  to 
>rr.  in  hi*  continement,  to  ascertain  whether 
desires  a  writ  of  error  to  remove  the  record 
bi*  conviction  to  this  court,  has  l>ecn  refiised. 
L  :his  ground  the  above  application  has  been 
lie. 

Hare  the  court  power  to  issue  a  writ  of  hnhea* 
7"A»  in  this  ease?  This  is  a  preliminaiy  ques- 
n.  and  must  be  first  considered. 
Fhe  original  jurisdiction  of  this  court  is  lim- 
i  hv  the  Constitution  to  cases  aflf ceding  am- 
k^lore,  other  public  ministers,  and  consuls, 
i  where  a  State  is  a  party.  Its  appellate 
liiijctioD  is  regulateii  by  acts  of  Congress, 
dar  the  oommon  law.  it  can  exercise  no  juris- 

U  this  case  cannot  be  brought  under  the 
id  of  original  jurisdiction;  if  sustainable,  it 
■t  be  under  the  appellate  power. 
FW  1401  section  of  the  Judiciary  Act  of  1789 
'rides,  "that  the  courts  of  the  United  States 
Jl  hare  power  to  issue  writs  of  itcire  fa-eiaj*, 
iw  mrwsM,  and  all  other  writs  not  specially 
"d  i*»r  by  statute,  which  may  be  neces 
;.*r  the  exercise  of  their  respective  juris 
iioui,  and  agreeable  to  the  principles  and 
■Bi  of  law.    And  that  either  of  the  justice^s 
'^Sopceine  Court,  as  well  as  judges  of  the 
•district  courts,  shall  have  jwwer  to 
f  hafjeat  corpn*  for  the  purj>ose  of 
:  .  ..iio  the  cause  of  commitment:  Pro- 
I  hat  writs  of  habeas  eor^iuti  shall  in  no 
^lend  to  prisoners  in  jail,  unless  where 
lie  in  coMody  under  or  by  color  of  the 
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authority  of  the  United  States,  or  are  coramit- 
te<l  for  trial  before  some  court  of  the  same,  or 
are  necessary  to  be  brought  into  court  to 
testify." 

In  the  trial  of  Dorr,  it  was  insisted  that  the 
law  of  the  State  under  which  he  was  prose- 
cuted was  repugnant  to  the  Constitution  of  the 
United  Slates.  And  on  this  ground  a  writ  of 
error  is  desired,  under  the  25th  section  of  the 
Judiciary  Act  above  named.  That,  as  the 
prayer  for  this  writ  can  only  be  made  by  Don- 
or by  some  one  under  his  authority,  and  as 
access  to  him  in  prison  is  denied,  it  is  insisted 
that  the  writ  to  bring  him  before  the  court  is 
the  only  means  through  which  this  court  can 
exercise  jurisdiction  in  his  case  by  a  writ  of 
error.  Even  if  this  were  admitted,  yet  the 
question  recurs,  whether  this  court  has  power 
to  issue  the  writ  to  bring  him  before  it.  That 
it  has  no  such  power  under  the  common  law  is 
clear.  And  it  is  equally  clear  that  the  power 
nowhere  exists,  unless  it  be  found  in  the  14th 
section  al)ove  cited. 

"The  power  given  to  the  courts,  in  this  section, 
to  issue  writs  of  scire  fa/^um,  h^tltea*  corpus,  &c.. 
jis  regards  the  writ  of  luibeas  eorpun,  is  restricted 
by  tlie  proviso  to  cases  where  a  prisoner  is  "in 
custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is  neces- 
sary to  be  brought  into  court  to  testify."  This 
is  so  clear,  from  the  language  of  the  section, 
that  any  illustration  of  it  would  seem  to  be  un- 
necceisary.  The  words  of  the  proviso  are  im- 
ambiguous.  They  admit  of  but  one  construc- 
tion. And  that  they  qualify  and  restrict  the 
preceding  provisions  of  the  section  is  indisput- 
able. 

Neither  this  nor  any  other  court  of  the  United 
States,  or  judge  thereof,  can  issue  a  luibcan 
corpus  \jo  bring  up  a  prisoner,  who  is  in  custody 
under  a  sentence  or  execution  of  a  State  court, 
for  any  other  purpose  than  to  be  used  as  a  wit- 
ness. And  it  is  immaterial  whether  the  im- 
prisonment be  under  civil  or  criminal  prfK'ei-s. 
As  the  law  now  stands,  an  individual,  who 
may  \ye  indicted  in  a  circuit  court  for  treason 
against  the  United  Slates,  is  beyond  the  power 
of  federal  courts  and  judges,  if  he  be  in  cus- 
tody under  the  authority  of  a  State. 

Dorr  is  in  continement  under  the  sentence  of 
the  Supreme  Court  of  Hliode  Island,  conse- 
quently this  cfHirt  has  no  power  to  ivsue  a  liabeas 
c/>rpus  to  bring  him  Ix'fore  it.  His  presence 
here  is  nol  reijuired  as  a  witness,  but  to  signify 
to  the  court  whether  he  «lesires  a  writ  of  error 
to  brin^  l>efore  this  tribunal  the  record  of  his 
conviction. 

The  counsel  in  this  application  prays  for  a 
writ  of  error,  but  as  It  apiK-ars  from  his  own 
admission  that  he  does  not  act  under  the  au- 
thority' *of  Dorr,  but  at  the  request  of  [♦106 
his  friends,  the  prayer  cannot  lie  granted.  In 
this  view  it  is  unnecessary  to  decide  whether 
the  counsel  has  stated  a  aise,  which,  with  tlie 
authority  of  his  client,  entitles  him  to  a  writ  of 
error. 

The  motion  for  n  hnhcixs  corpus  m  overruled. 

Ctted-3  How.,  323  :  6  How.,  101;  U  I  low.,  1.32;  20 
Howr.,  687:  1  Blss..  12;  Deady.  :n*,  .31.') ;  1  Dill..  411; 
Woolw.,  388;  1  Wood.  &  M..U8:  «  Bank.  IteK-  635. 
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EDWARD  CURTIS,  PtewKif  »»  J^rrar, 

«. 

WILLIAM  MARTIN  and  CHAKLES  A. 
COE.  D<ftndant$. 

Duties  upon  imports — deteripUM  terms  used  in 
act  (^r^stniH  according  0afmmmtiaiMsaff»«U 
Uma, 

An  act  of  CoHK-n'Sfl  Inipoplnjr  »  <lut^  upon  Im- 
ports must  l>o  coii.strued  to  dostirilx'  tho  urilclf> 
upon  which  thi-  duty  is  imposed.  accordInK  t<>  tJie 
rnnimprcfnl  understandiaff  of  the  terms  used  in  the 
law  in  our  own  mwkMtt  at  ttie  time  wbm  tlw Iftw 
was  pasw.'d. 

Tlif  duty,  thoieforo,  impoHi'd  by  the  Act  of  IK'CJ 
iinoi)  <'ott<)ii  bajrjriiiR,  cunnot  properly  t>t'  levied 
upon  tm  urtick-  wiiich  wa«  not  known  In  tlie  in  n  Ui  t 
as  cotton  batfffinff  in  1838.  altboutfh  It  may  sutoe- 
quaotlr  be  od&d  mk 

THIS  case  was  brought  up  by  a  writ  of  error 
from  tlic  Circuit  Court  of  I  he  United 
States  for  the  Southern  District  of  JN'ew  York. 

It  was  an  action  brought  in  the  court  below 
by  Martin  Co.  against  Curtis,  the  collector, 
for  returu  of  duties  upon  certain  importations 
of  gunny  cloth,  from  Dundee,  in  Scotland, 
from  April  to  September,  1841. 

The  facta  in  the  case  arc  clcarty  stated  in  the 
following  brief  of  .l/r.  Xehon,  Attorney-Oop 
eral,  who  argued  the  case  on  behalf  of  Curtia, 
the  plaintiff  in  Error: 

This  was  an  action  brought  by  the  defend- 
ants in  error  ^inat  Curtis,  as  collector  of  the 
port  of  New  York,  to  recover  back  tbe  mm  of 
$4,513.17  of  duties,  levied  by  liirn  on  a  certain 
article  as  cotton  bagging,  which,  they  con- 
tended, was  gunny  bagging,  a  non-enumerated 
article  in  the  tariff  of  1832,  and  therefore  duty 
free;  and  the  quentiuu  in  the  cause  was.  whether 
this  Mod  of  bagging  was  cotton  bagging  with- 
in the  menninj;  of  the  rcvpnue  laws.  The  duties 
were  paid  under  written  protest  annexed  to 
each  entry. 

By  the  tariff  of  1882  it  is  pnarted,  that  "  on 
cottuu  bagging  three  and  a  half  ceuti^  a  t^quare 
yard,  without  regard  to  the  weight  or  width  of 
the  article,"  of  dtity  shall  be  r  ollectefV  This 
duty,  modified  by  the  Compromise  Ari,  was 
chargeable  when  the  goods  were  iraporteMl. 

The  imported  article,  used  as  bagging  for  the 
packing  of  cotton,  is  principally  manufactured 
in  the  town  of  Dundee,  in  Scotland,  and,  like 
the  bagging  of  Kentucky.  wa<;  made  of  hemp, 
until  the  materia!  of  which  the  pnnny  clotli  of 
India  is  maimfactured  beiran  to  be  used.  Bair- 
ging  for  cotton  has  also  been  made  of  cotton. 

Granny  (Bengalee  €K1nl>  is  a  coarse,  strong 
107*1  k(  li  111  manufactured  *in  Bengal, 
for  making  into  bagi>,  sacks,  and  packing  gen- 
erally, the  material  being  the  fibre  of  two  plants, 
natives  of  India,  aa  hemp  originally  was.  (Sec 
article"  Ounny,"  in  McCullach's  Dictionary  of 
Commeree,  American  editioB,  Vol.  I.,  p.  722.) 

Ounny  ba.c<:nn2:i«  now  manufactured  in  Scot- 
land, as  wcU  as  in  India;  and  it  was  admitted, 
on  the  part  of  the  defendianta  In  error,  that  the 
importations  In  que«5tion  cnmc  from  Dundpe. 
and  were  made  iuio  Nuw  York  Itetwecn  the 
months  of  April  and  September.  1841. 

It  vffv*  »»'^f!i^ilished,  by  tlir  testimony  on  both 
sides,  thai  gunny  cloth  wjis  imj>orted  largely 
into  this  country,  solely  for  bagging  for  the 
packing  of  ocMton,  alnoe  1886.  u  cominercial 
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language  it  baa  since  been  known  as  cotton  ha 

S'ng;  tmt  In  188S,  at  the  time  of  the  paasin? 
e  tariff  of  that  year,  it  wa.s  not  so  know 
The  counsel  for  the  collector  contended,  at  i 
the  trial  in  the  oonrt  below,  that  ff  the  ar^ 
was.  in  c >mmercial  Tiridpr^rnndin known 
cotton  bagging  at  the  time  of  its  importation 
was  subject  to  the  dnty.and  that  the  tetm  ootv 
baggintr  sicrnified  any  fabric,  witlu  rr-croii 
the  materials  of  which  it  is  oompcM^ed,  that  w 
used  to  bale  or  cover  cotton,  and  prayed  l| 
court  550  to  chnrire  the  i'lry,  which  his  hon-  ri 
fused;  but,  on  tlie  contrary,  charged  thai  v 
point  upon  wlddh  the  case  turned  was,  whetli 
the  article  in  question  was  known  as;  ct>lt\ 
bagging  in  the  vear  I6ii2,  when  the  Tariff  A 
was  passed.  lie  further  charged  Uiat  it  waj 
aettl^  rule  of  construction  of  revenue  laws,  i 
posing  duties  on  articles  of  a  specified  denoo 
nation,  to  construe  the  artide  aoeordiBg  to  ^ 
,  designation  of  such  article??  a.s  tmderstood  a 
known  in  commerce,  and  not  with  referencv 
the  material  of  which  they  may  be  made,or  t 
use  to  which  they  might  be  applied  ;  nor  oui; 
such  laws  to  be  construed  as  embraciug  all  tu 
clcs  which  mi^ht  l)c  applied  to  the  same  t 
and  purpose  as  the  specitic  article.  If  it  h 
been  the  intention  of  Congress  to  tmpof^*  t 
duty  upon  all  articles  used  for  cotton  b:iL'j^:r 
the  laneua^  of  the  act  would  have  been  diiT 
ent,  and  in  terms  prospective,  adapted  to  sii 
purpose;  that  it  had  been  argued  on  the  part 
the  United  States  that  the  duty  was  inienti 
to  be  laid  on  all  articles  used  for  cotton  bainra 
because  the  duty  is  hVv]  on  cotion  baL'gi 
"without  regard  to  weight  or  measure;  '  1 
that  the  tenm  **  weight  and  measare **  were' 
tended  to  apply  to  different  n-.nterials  then 
use  for  bagging  cotton,  such  iiemp,  flax,N 
sometimes  cotton  cloth,  and  not  to  a 
new  articles  tliat  nught  thereafter  be  appli«  ' 
that  Ube;  so  that  the  whole  question  \m 
whether  gunny  doth  was,in  commercial  un^ 
standing,  known  as  cotton  bagginfr  when  i 
law  was  pa-ssed  laying  the  duty,  iu  lbS2.  I 
was  not,  they  would  find  for  the  plaiDtiff«i:l| 
was,  they  would  find  for  the  defendant, 
which  charge,  in  every  respect,  thedcfendai 
coiuisel  excepted.  \ 
The  jury  foimd  for  the  plaintiffa,  now 
fendanta  in  error. 

•The  cauMe  now  comes  up  on  a  writ  [*  1  ^ 
of  error  to  this  court,  ana  for  error  it  is  i 
signed:  ' 
That  the  judge  ought  to  have  charf^ed  | 
jury  that  the  Act  of  1832  was  prospective;  s 
that  the  Legislature,  in  usinj^lhe  term  cncj 
ba 'Lin L,  "  without  distinguishing  the  raatei 
of  wiiich  it  was  msde.  meant  that  all  artio 
which  thereafter  shonld  be  impotted  for  tt 
pur[)Ose  shoidd  be  .stdjject  to  duty;  and  i' 
gunny  bagging,  being  known  among  merclui 
as  cotton  bagging  at  the  time  of  tile Impottatt 
of  the  tmggiDg  in  quesUoQ.  was  eabjedl 
duty.  j 
Mr.  Lord,  for  defendants  in  error,  sidd  t| 
the  points  in  the  rn<?e  were  tlie  following: 

1.  Thut  if  gunny  cloth  was  at  thetlme  of  | 
passage  of  the  Act  of  July  14th,  188S,  In  oq 
mercial  imderiitanding,  known  as  cotton  b 
ging,  it  was  liable  to  the  duty  demanded  uoi 
i  the  14th  clause  of  the  2d  section  of  the  act.  I 
I    3.  But  if  not  so  known  at  the  time  of  i 

HOWAWI 

Digitized  by  Google 


8WARTW0DT  V.  GlUON  ET  AL. 


108 


pftfAge  of  such  law.  then  it  was  not  liable  to  ' 
■liK  duty  on  coltou  bagginc:. 

Whereupon  he  contended  for  the  two  follow- 
osr  propositions,  viz.. : 

UX.  Under  laws  imposing  duties,  articles  are 
"v  be  chara;ed  solely  according  to  their  com-  , 
■:jtrrial  designation  at  the  time  of  the  passa^^e 
tf  the  law,  and  that  whether  the  designation  Ix; ; 
d  1  class  or  of  individual  articles.    For  this  he  | 
rileil  1  Slorv'g  R.  341  {B^tcon  v.  Rmcroft),  ' 
»id .  ft42  (/>«  V.  Liutoln),  9  Wheat.,  434,  438 
CuUfd  StaUn  V.  C^<jO  chettU  of  tea).  8  Peters,  272 

VtuUd  Sfat^M  V.   nugar).  1  Sumner.  159 

Viuted  StiiUjt  V.  Brtedu  10  Peters,  272  {.KUiotl 
f.  S*eartteout). 

id.  The  construction  claimed  here  by  the 
bportera  is  fully  admitted  by  the  government 
a  the  Act  of  August  30th.  1*842.  whereby  cot- 
|pb«g;g:ing  and >gunny  cloth  are  subjected,  as 
■tectarticlt.^.  to  (lifTcreiil  rales  of  diily.  (Acts 
Congress.  2d  session,  p.  18U,  section  3, 

Ks.) 

^  CkUf  Jujitice  T.vNEY  delivered  the  oi)in- 
'  the  ctjurt: 

-  ( ase  comes  before  the  court  upt»n  a  writ 
llfTTor  direct e<I  to  the  Circuit  Court  for  the 
'       rn  r>istrict  of  New  York.    Tiie  action 
.1  by  the  defendants  in  error  against 
itiiT,  who  was  the  collector  of  the  port 
York,  to  recover  back  $4.o(>0.  whirh 
a  paid,  under  protest,  as  duties  upon 
goods  im{>ortetl  into  the  port  of  New 
in  April.  1841.    The  go<xls  in  question 
nny  cloths,  and  were  chargetl  by  the 
coCton  bagging, 
defendants  in  error  offered  evidence  t(» 
that,  in  1832,  when  the  law  passed  im- 
the  duty  on  cotton  bagging,  the  article 
ion  was  not  useil  or  known  as  cotton 
;  that  it  was  then  only  seen  in  the  form 
for  India  goods;  that  the  first  importa 
^nny  cloth,  to  be  used  as  cotton  bug- 
in  1884.    It  is  made  from  the  yule 

tiff  in  error  proved  that  these  goods, 
at  the  time  of  the  *iraportation,  were 
incommercc  as  cotton  bagging;  that  tluy 
e  of  tlie  proi)er  width  for  that  pur- 
and  for  aeveriil  years  before  this  imporla- 
gonny  cloths  had  b<*eu  imix)rted  ano  used 
Rttm  bagii^ing:  and  that  the  goods  in  ques- 
-vere  impt»rted  from  Dundee,  in  Scotland. 
Toon  ihi^  evidence,  the  counsel  for  the  de- 
■^liint  contended  that  if  the  jury  found  that 
^icle  gunny  cloth  was.  in  commercial 
.  :■  r«t&n<ling.  known  as  cotton  bagging  at  the 
of  ilk  importation,  it  w&s  subject  to  a  duty; 

the  term  "cotton  bagging."  according 
eomnoercial  understanding  of  the  phrase. 
»nv  fabric,  without  regard  to  the  ma- 
which  it  was  made,  that  was  used  to 
corer  cotton,  and  prayed  the  court  so  to 
jury. 

f  the  judire  refused  so  to  charge  the 
on  the  contrary  thereof,  charged  that 
npon  which  this  case  turns  is  for  the 
ry,  viz.:  whether  the  article 
u  case  was  known  Jis  cotton 

in  i         ir  1832.  when  the  Tariff  Act 
it  has  long  been  a  settled  rule  of 
faction  of  revenue  law^s.  Imposing  duties 
rridet  of  a  specified  dcnommalion,  to  con 

JUtD  3. 


strue  the  article  according  to  the  designation 
of  such  article,  as  understood  and  known  in 
commerce,  and  not  with  reference  to  the  ma- 
terials of  which  they  may  be  made,  or  the  use 
to  which  they  mtght  be  applied.  Nor  ought 
such  laws  to  be  construed  as  embracing  all  arti- 
cles which  might  subsequently  be  applied  totlie 
same  use  and  purpose  as  the  specilie  aiticle.  If 
it  had  been  the  intention  of  Congress  lo  impose 
the  duty  ujx)n  all  articles  usetl  for  bagging  cot- 
ton, the  language  of  the  act  would  have  been 
different,  and  in  terms  prospective,  adapted  to 
such  purpase.  It  has  been  argued,  on  the  ixirt 
of  the  United  States,  that  the  dtity  was  intended 
to  be  laid  on  all  art  ides  used  for  bagging  cotton, 
because  the  dutv  is  laid  on  cotton  I^agging 
"  without  reganf  to  weight  or  measure."  These 
terms,  **  weight  or  measure,"  were  intended  to 
apply  to  different  materials  then  m  use  for  bag- 
ging cotton,  such  as  hemp,  tlax,  and  sometimes 
cotton  cloth.  &c.,  and  not  lo  any  new  articles 
that  might  thereafter  be  applied  to  that  use. 
So  that  the  wliole  question  of  fact  for  the  jury 
is  whether  gunny  cloth  was,  in  commercial 
understanding,  known  as  cotton  bagging  when 
the  law  was  passed  laying  the  duty,  in  1832. 
If  it  was  not.lhev  will  find  for  the  plaintiffs;  if 
it  was,  they  will  find  for  the  defendant. 

To  this  charge,  in  every  respect,  the  defend- 
ant's counsel  excepted. 

The  jury  found  a  verdict  for  tiie  plaintiffs 
for  $4,&43.17,  and  six  cents  costs. 

The  question  brought  up  by  this  exception 
cannot  now  be  considered  as  an  open  one.  In 
the  case  of  The  United  Staten  v.  J(H)  CJie»t»  of 
Tea  (9  Wheat.,  438),  the  court  decided  that  in 
imi>osin^  duties  Congress  must  be  understood 
as  describing  the  article  upon  which  the  duty 
is  irapased  according  to  the  commercial  under- 
standing of  the  terms  u.sed  in  the  law.  in  our 
own  markets.  This  doctrine  •was  re-af-  [*110 
firmed  in  the  case  of  The  United  States  v.  J  IS 
Cask*  of  Sugar  (8  Peters.  277).  and  again  in  10 
Peters,  151,  in  the  case  of  Elliott  v.  Strarttrovt. 
It  follows  that  the  duty  upon  cotton  bagging 
must  be  consitlered  as  imposed  uix)n  those  arti- 
cles only  which  were  known  and  understood  as 
such  in  commerce  in  the  year  1832,  when  the 
law  was  passed  imposing  the  duty. 

In  the  case  before  us,  the  Circuit  Court  fol- 
lowwi  the  rule  of  construction  above  .stated. and 
it  has  been  followed  also  in  every  circuit  where 
the  question  has  arisen. 

T  he  judgment  is  therefore  affirmed. 

ated-4  How.,  XM:  7  How.,  Tt«7;  1  Otto.  »0;  2 
Otto,  470  ;  6  Otto.  Ill ;  3  Ulatchf.,  3IM. 


SAMUEL  8WARTW0UT,  Plaintifin  Error, 

V. 

JOHN  GIHON  ET  AL. 

Contesting  payment  of  duties — Notice  need  not 
be  in  irriting. 

When  an  Importer  means  to  contest  tho  pusniipnt 
of  duties,  It  Is  not  nei-essary  for  hitn  to  glv«*a  writ- 
ten notice  thereof  to  the  collector. 

Note.— to  voluntary  itaymenti*,  and  })aun>citts 
UMdfr  j>rn<t>f,  and  when  tnoticu  ilUyoHu  tsacted  tiiay 
tn-  recovered  iKu  h,  see  note  to  Uankof  United  Statea 
v.  Bank  of  Wiutliin«tun.  tt  Pet.,  8. 
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Sqpbkmb  Coubt  or  the  Umitbo  Statxb. 


T1i«"  qucstini)  of  nntico  Is  a  fact  for  tho  Jury,  and 
It  luttkfs  no  difference,  for  the  purpoavs  for  which 
It  Is  required,  whether  It  la  written  or  verbal. 

TlIE  facu  ID  this  case  are  suiBelentlyael  forth 
in  the  following  opinion. 

Mr.  Chief  JiuHee  Tahbt  delivered  the  opin- 
ion of  the  court: 

This  case  come«  before  the  court  upon  u  writ 
of  error  dlrecled  to  the  Circuit  Court  for  the 
Southern  District  of  New  York.  The  action 
was  brought  by  the  defendants  in  error  against 
tlM  idnlntifif  to  recover  baclc  certain  suras  of 
money  paid  to  him  as  duties  on  brown  linens, 
imported  into  New  York  in  1886,of  which  port 
he  was  at  that  time  the  collector.  Sonu'  of  these 
duties  were  paid  under  protest  in  writing,  and 
some  without  atiy  written  protest  or  notice,  but 
evidence  wjis  offoreil  for  the  purpose  of  show- 
ing tliat  the  defendants  in  error  verbally  noti- 
fied the  collector  that  the  duties  eliarsed  on  all 
of  these  goods  would  be  contested.  The  goods 
iu  question  were  unbleached  Uqcds,  and  had 
been  charged  witii  duty  as  oolorad;  and  the 
jury  found  a  ^-enlict  against  the  ooUectOf  for 
Uie  amount  claimed. 

At  the  trial,  the  eourt  instructed  the  joiy 
that  a  written  notice  of  the  objections  to  pay 
the  duties  was  not  necessary,  and  that  it  was 
sufficient  if  a  vortial  notice  was  brought  home 
to  the  collector  ;  but  that  the  jury  must  be  satis- 
fied that  such  notice  was  brought  home  to  him. 
To  this  direction  the  plaintiff  in  error  ezoepted; 
and  it  is  upon  thispointonly  that  the  case  oomes 
before  this  court. 

The  only  object  of  tlie  notice  was  to  warn 
the  collector  that  the  party  meant  to  hold  him 
personally  responsible  for  the  money,  whether 
ne  paid  it  over  or  not  It  was  a  question  for 
the  jury  to  decide  whether  notice  was  or  was 
not  given;  and  it  could  make  no  difference,  for 
the  purposes  for  which  it  was  reqaired, whether 
it  was  written  or  verbal. 

We  UUnk  Uie  cliarge  of  Uie  court  wan  dearly 
HgJU,  and  UkeJudgm«tU  i$  th«rtf(m  affirmd. 

Cited— 4  How.i  Vt» 


111*]  *LES8EE  OF  HEXHY  WALLER. 
Assignee  of  the  Bankrupt  Estate  of  Framcii:« 
A.  Sataob,  PUdnHf, 

V. 

JAMES  AND  JOSEPH  BEST. 

JUm  <lf  CrtdUer  in  Kentucky  attache*  cn  d$- 
Uv&rjf  qfafi.  fa.  to  thaig. 

In  K<>ntuckv,the  creditor  obtains  a  Hen  upon  the 
property  of  his  debtor  by  tho  delivery  of  a^.  fa.  to 


Note.— tr/ien  ami  to  what  exieni  a  judgment  in  a 
lien  upon  laudn. 

At  common  law,  a  Judg'mcnt  was  no  lien  on  the 
real  estate  of  the  defendant.  But  as  bis  land  was 
made  liable  to  satisfy  the  Judgment  under  the  ete- 
ait,  this  created  a  lien.  Shrew  v.  Jone8,  '2  McLean, 
78;  ScrilMi  v,  Deanes,  1  Brock.  Marsh.,  \m. 

A  Judirmont  has  relation  to  thf  first  dav  of  the 
term  at  whicli  it  whi*  rcndf rtnl :  anil  from  that  time 
it  constitutes  a  lien  on  the  lands  of  tho  fleft-ndant 
l5inKWithln  the  Jurijwliction  of  thooourt.  Sturjres 
V.  H'k  of  Cleveland,  3  Mclxwn,  140;  >«.  C.  1  West. 
Law  J.,  arr ;  B'k  of  develand  v.  Stunes. »  MeLe«a» 
341:  RookweUT.Hantta,4McLMa«a4. 
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the  sheriff;  and  this  llenisasabsolaSe  befoi«{ 

levy  as  It  Is  afterwards.  ' 

Therefore,  a  creditor  is  not  deprived  of  this  1 
by  an  act  of  iMinkruptcy  on  the  part  of  the  del 
committed  before  the  levr  is  made-.  l>ut  ^ 
execution  Is  In  the  hands  or  the  sherlir. 


TTTTS  vi\so  cnmc  up  from  the  Circuit  CouT 
the  Unilod  Stales  for  the  District  of  E 
tucky,  on  a  oertUcate  of  diiHsion  In  opinion 
tween  the  Jud^s  thereof. 

The  following  is  the  entire  record  in 
case: 

"The  following  stntenicnt  of  questions  i 
points  of  law  which  aruhc  in  thi.4  case,  and  ] 
adjournniL-nt  thereof  into  the  Supreme  Ca 
of  the  United  States  fordedsioD,  wasorde 
to  he  entered,  to  wit: 

"  Savage  had  the  title  to  the  land;  the  plal 
iff  claimed  under  the  decree  of  his  Imnkrupf 
the  defendant,  under  a  sheriffs  sale  umicr 
execution. 

"  The  act  of  bankruptcy  of  savage  ' 
committed  on  the  2Hh  April,  1842;  the  petit 
of  his  creditors  was  flled  against  him  in 
District  Court  on  the  25th  day  of  June,  It 
and  he  was  declared  a  bankrupt  on  the  SiStli 
October,  1842;  the  phiintifT  was  ^ppdnted 
assignee,  and  this  is  his  title. 

"  An  execution  of  fieri  faeiat  tm  a  Jndgrt 
against  the  estate  of  Sav.i^e  was  dcliveml  t<> 
stieriff  on  the  9th  of  April,  1842,  before  the 
of  banlcruptcy.  and  was  levied  on  the  hind 

the  day  of  before  the  pf  liti 

but  after  the  act  of  bankruptcy  tlie  defend 
purchased  at  the  sheriff's  sale,  had  bis  m 
and  thin  was  his  title. 

*'  The  uuestion  was,  has  the  plaintiff,  by 
decree  of  oanicruptcy  and  its  relations  baci 
the  act  of  liankruptcy.the  elder  and  T>cttt  r  t 
Or  has  the  defendant,  by  the  prior  deliverj 
the  execution  into  the  hands  of  the  sheriff, 
his  levy  of  it  before  the  petition  waa  lUed.j 
prior  and  suiKjrior  title? 

"On  Ibis  question  the  judgea  w«re divi 
and  opposed  in  opinion  ,  whereupon,  on  mo 
of  the  coutiHcl  of  the  plaintiff,  the  queKiio 
staled  and  ordered  to  be  certified  10  the  Gtoprj 
Court  for  decision." 

Meititrs.  }forehead  -and  B.  Monroe  for ' 
plaintiff. 

Mr.  Jiirhnrd  FVenrh  for  the  defendants: 
The  argument  on  behalf  of  the  plaintiff 
this: 

Two  questions  arise:  1st.  Did  Best. the  tex 
in  possession  and  the  plaintiff  in  the  exeinji 
under  which  the  sale  of  land  was  made.arq 
any  lien.such  as  is  recognized  by  the  laitt-r  | 
vlso  *of  the  9d  section  of  the  hanlmipi  1 
law,  before  the  execution  was  in  fact  levi(^ 

2d.  If  any  such  was  acquired,  is  it  eileci 
against  the  tif^  of  the  aasip^nee  of  the  M 


AH  Judtrments  rendered  at  the  same  temi  fa 
equal  lienH  on  the  real  eMate  of  the  defend 
however  the  executions  have  been  iMuc^l  \ 
levied,  provided  the  levy  has  l»een  made  withla 
year.  2  Ohio,  .TBft;  3  Id.,  3(j«;  n  ld.,5£-  McLew 
iiockev,  3  McLean,  235. 

The  uen  of  a  Judfrtnent  on  the  lands  of  the  lii-h 
created  by  statute,  iind  limited  to  a  certain  in-': 
of  time,  is  unuffec'te<l  by  the  eireurostjtDCie  <>{ 

fdaintiff  not  prooot'dintr  upon  it  until  a  sutm^-j 
len  has  lieen  obtalniHl  and  carried  into  ex«^  ut 
Kankin  v.  Scott,  12  Wheat..  177:  (;rtH  n  v.  .\ii«< 
Wash.  C.  C  280:  Orlawold  v.  UUl,  i  Paine.  iUi. 
If  a  Judinient  heeoaiodonnant,llalleQlak« 

HOWABI 
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r.tpc.  when  the  act  of  bankruptcy  was  commit- 
Urd  liefore  the  levy  of  the  execution?  Or  could 
the  execatioQ.in  virtue  of  the  lien  given  by  the 
State  law.  which  wfvs  in  the  hands  of  a  sheriflf. 
hut  Dot  levied  before  an  act  of  bankruptcy,  be 
Afterwante  leried,  and  the  property  aoldf 

The<i>  'infistions  render  it  nerc^sary  to  look 
to  the  ciianicter  of  the  lien  given  by  the  statutes 
*1  Kentucky  in  favof  cf  execution  creditors, 
urd  when  th.Mf  lien  cnmmciiccs.  The  stnlute  of 
Kentucky  U         Law,n;'tj>  provides  "  that  no 
writ  of        facia*,  or  other  writ  of  execution, 
^h  ill  bind  the  estate  of  the  defendant  or  de 
frnilanLs  but  from  the  time  Kuch  writ  shall  Ik; 
•  ■•  iivered  to  the  sheriff  or  other  proper  officer 
t>  Ije  executed."    What  is  the  imimrt  of  the 
t»Tm  ••bind,"  as  ukciI  in  t  lie  .statute?    That  it 
I     some  himlins:  effect  is  evident,  but  to  what 
t\ii  nt?    Is  it  a  lien  within  the  meaning  of  the 
proviso  of  the  bankrupt  law?  It  is  insisted  that 
i  -  not.  but  isonlv  so  far  binding  as  to  prevent 
^lif  h  divpooation  of  the  property  by  the  defend- 
ft'it  «A  will  defeat  the  execution  so  in  the  hands 
(>•  the  officer ;  and  does  not  so  far  hind  the  nrop- 
;«rty  a»  to  prevent  other  execution  credilon 
fnm  levying  their  executions  upon  the  debtor's 
pr  )r>ertv.  (See  Tahb  v.  Harris,  4  Bibb,229;and 
AVi%  V.  Maggin,  2  J.  J.  Marshall,  212.)  In 
the  ttCter  case  tbe  court  use  this  langtiage: 
'  The  only  object  of  attaching  a  lien  to  an  exe- 
cution is  to  prevent  the  debtor  from  defeating 
tbe  creditor  hy  aHenatln;  or  embarrasslug  his 
fMate.    The  reason  of  the  lien,  in  sncli  a  nise, 
dies  not  apply  to  competition  between  credit- 
on,  snd  eewMite  raUong  etnat  im,  moreover, 
it  is  but  sheer  justice  to  give  the  preference  to 
'ti  *  creditor  who  by  his  superior  induatry  and 
r  dlBDoe  sliall  have  procured  the  first  levy  on 
tii-_-  debtor's  r«t.ife  "   This  interpretation  of  the 
ct4tute  shows  what  is  the  character  of  that 
Hading  spoken  of  hi  the  statute.and  that  it  does 
!:  •         inf  to  the  lien  referred  to  in  the  bank 
r  .p'.  l&w  until  the  execution  be  in  fact  levied, 
T  t  i-a  h  my  be  admitted  tliat  it  amoimts  lo  such 


iid.  The  proceedings  against  Savage 
AehBStanceof  a  creditor.   The  act  of 


wafl  at 
bank- 

kvptry  complained  of  wa«;  committed  l»efore 
any  levy  of  the  execution,  though  the  filing  of 
the  petition  and  the  decree  were  subsequent  to 

f'-vy  i»f  the  execution  of  Hesi.  At  common 
uw  2ft  ^rijacia*  had  relation  to     tt»U,  but  by 


our  statute  only  from  the  day  of  its  delivery  to 
the  ofticer.  According  lo  the  adjudications  of 
the  English  courts. on  the  bankrupt  laws  of  that 
country  anterior  to  tlie  3fi  George  III.  and  the 
6  George  IV.,  the  uniform  and  well  settled 
doctrine  was  that  the  assignee  had  a  right  to 
overhaul  all  the  trMnsaciion<5  of  ilie  bankrupt 
subsequent  to  the  tirst  act  of  bunkruiih  v,  and 
recover  all  moneys  or  property  whic  li  passed 
through  his  hands;  bnt  by  the  IHtli  section  of 
the  6  George  IV.  ♦"  all  iMma  Jiik  trans  [*!  13 
actions  entered  into  more  than  two  calendar 
j  months  before  the  (inte  and  issuing  thecomrais- 
j  sion  against  the  bankrupt,  and  all  executions 
and  attachments  against  his  lands  or  chattels 
hoTui  fide  executed  or  levied  more  than  two 
calendar  months  before  the  issuing  of  the  com- 
miHsions,"  are  macle  valid,  "notwithstanding 
any  prior  act  of  liankruptcy.provided  the  (Mriies 
had  no  notice  of  it." 

Our  bankru|)t  law  has  this  proviso  in  the  9d 
section  (Ist  proviso):  "That  all  dealings  and 
transactions  nr  and  with  the  bankrupt,  bona 
fide  made  and  entered  into  m{»re  than  two 
months  before  tbe  petition  tiled  against  him  or 
by  him,  shall  liot  be  invalidated  b^  this  act, 
provided  that  the  Other  party  to  any  such  deal- 
ings or  transactiona  had  no  notice  of  a  prior 
act  of  bankruptcy,  or  of  the  Intention  of  the 
bankrupt  to  take  tl)e  l)eneflt  of  this  act." 

These  provisos  have  no  bearing  upon  tho 
questiona  involved.  No  reference  Is  here  made 
to  any  executions  or  attachments,  in  the  En- 
glish statute,  but  Uiey  are  left  to  be  governed 
by  the  last  proviso  of  the  9d  section. 

The  binding  effect  of  writn  of  fieri  faein*  in 
England,  by  the  common  law,  was  from  the 
tesit;  by  the  statutes  of  Kentucky  it  is  from 
the  delivery  to  the  sheriff  ;  but  in  the  character 
of  this  binding  effect  there  is  believed  to  be  no 
'  other  distinettoif  bnt  in  respect  of  the  time  of 
'  its  commencement.  It  may  l)e  i>roper,  then,  to 
learn  wiml  \va.s  the  course  of  a(ijudication  by 
the  English  courts  upon  this  question.  In 
Cooper  v.  Cf,it1y(2  W.  Black..  («;  1  liurr..  20). 
it  is  said  if  a  sheriff  take  goods  of  a  bankrupt 
in  execution  after  tbe  act  of  Itankruptcy  and 
before  commisjiion  issued,  and  sell  them  after 
the  commission,  trover  will  lie  against  him. 

Again,  the  sheriff  .seized  the  goo<ls  of  a  de- 
fendant under  n  fhri faci/i)*.  and  '^old  and  deliv- 
ered  them  to  ihc  judgment  creditor,  iusatisfac- 


:..atnst  a  mortiRMrc  executed  by  tbe  Judgment 
•  litor  •iiirintr  the  oonUBuanoe  of  the  judgment 
.'>  <  Miio.  17.H:  10  /dn  M:  15  JtL,  45;  Traoy  v. 
1  rAcr.  5  McLt-an,  45«. 

A  jadgmrnt  creditor  who  proves  his  debt  agafnst 
k  .'i^tDkrupt,  thereby  surreoden  bis  Judffmentasa 
ij-r)  on  the  lands  of  tbe  bankmpt  Brine  v. 
!<«rf>b«oft,  T  I.aw  Hep..  281. 

JudsoDcDt  Ik-ns  protected  under  tho  natikrupt 
A  1  «l  JML  JfoJLean  v.  I^fayctte  U'k,  3  McLean. 
>:  :  &CU1  Wait  Law  J  .  300;  Ard.  IS  HoWm  161 ; 
^aper  v.  Baver,  6  McLean*  fiOI. 

Jumaatent*  and  decrees  rendered  In  the  courts  of 
tk^  U&tted  States  are  liens  upon  the  di^fendant's 
rr-al  eftata  in  all  ca«es  where  similar  JudKinents  or 
Stci f  «^  of  the  Suite  courts  are  mudf  liens  l>y  the 
law  nf  thf-  State.  Want  v.  ChaiiilxTlain,  2  Itiiiek, 
en:  S.  C,  S  Am.  I.«w  Ilea.,  SJO;  V  Id.,  171 :  I.r<iinb«rd 
r.  Bairard,  1  WBi!..  Jun.,C.C..  19«;  O  How.  (MlRS.», 
BS:  TVLmMH;  WUdams  v.  Benedict,  8  How.,  107. 

fa  liaan  State*  where  a  Judirmcnt  Id  the  State 
tt-msrtm  ersates  a  ll<>n.  a  judR-ment  In  a  court  of  the 
routed  Btates  bas  timt  oiicration  thn>u(rliout  tbe 

^   Jttrisdiotloa  extends,  and  State 

ttaetlenof  judamentSt  orro- 


strlctinsr  tbelr  operation,  cannot  alTeot  tbe  Uen 
of  juilKment  In  tbe  courts  of  the  United  Statea. 
MiLs.sit)KlU  V. Downs,  T  How.,  TOO;  Konlv  v.  Bayard, 
2Paine^»L 

Judfments  and  decrees  rendenxl  In  tbe  United 
Statics  e<»urts.  and  duly  riM-orded,  tH^roine  Uena 
uiK>n  land  of  tbe  Judgment  ik  litor  lying'  within  the 
du-trict  where  they  are  renilt«n'd.  It  Is  not  neces- 
wiry  tbey  should  be  n'srintAjred  in  any  State  office. 
Cro|)sey  v.  Cniudall,  2  BU&tcbf.,  8U;  CrandaU  v. 
Cropsey.  10  N.  Y.  U  u.  Olw.,  1;  Lombard  v.  Bayard, 
1  Wall.,  Jun.,  C.  C,  186. 

Section  967  of  u.  s.  Hev.  Stat,  does  not  vest  to  the 
court  tbe  dlsoretionary  povrrr  to  make  an  order 
exempting  tands  from  lien  of  Judj^meut  according 
to  pmvisloiiMof  New  York  Coao  of  Procedure 
diirin^s'  ]>enik  ncy  Of  an  aptical.  Mynrs  v.  Tyeon,  18 

HlHtehf  ,  242. 

Judurtnent  is  not  a  lien  on  landsln  Dist.  of  Colum- 
bia wblcb  before  Judgment  was  rendered  was  con- 
veyed to  trustees  with  power  of  sale  to  seenre  tho 
payment  of  certain  debts  of  the  grantor  spedfled 
tathe  trust  deed.  Hotseav.FlistNat'lB'ClOtto, 

Udgment  Is  a  lien  ufNm  an  equity  of  redemptloo 
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tion  of  the  debt,  after  a  secret  act  of  bank- 
ruptcy committed  by  the  defendant,  but  before 
the  iHsuing  of  a  commission  auidntit  him:  held, 
that  the  seizure  and  8ule  of  the  ^oods  was  a 
wrongful  conversion,  for  which  the  sheriff  was 
liable  in  an  action  of  trover  at  the  suit  of  the 
assignee  subsequently  chosen.  (Jinltfu-  v.  Uul- 
ton,  3  M.  &,  S(  ott.  1,  9  Bingh.,  471.  1  C.  &  M., 
2(52;  reven-ini:  S.  C.  Tyr.,  17;  2  C.  &  ,1..  19;  2 
Y.  &>  J..  101.  held  by  seven  judges  K.  B.  and 
C.  P.  (Gaselie,  J.,  dmcntient);  Price  v.  Helyar, 
1  Bingh..  597.  1  M.  &  P..  541;  S.  P..  PorUr  v. 
tifarkie,  1  M.  &  S.,  260;  Bloyg  v.  PhilUps.  2 
Camp.,  129.) 

Farther,  in  Tjazann  v.  Waithmafi  (5  ]^Ioore. 
313),  where  a  trader  committed  an  act  of  bank- 
ruptcy on  the  9th  November,  and  the  Hherifl 
took  his  go<Ml8  in  execution  on  the  loth  Novem- 
ber, and  sold  them  on  the  21st  December,  and 
Hcommis.Hi()n  issued  on  the  23d.  and  anas.sign 
ment  made  on  the  6th  .lanuary  following,  it 
was  held  "that  the  as.signce  might  nviinlain 
trover  against  the  sheritT."  although  he  had 
sold  Ix'fore  the  a-ssignment  was  made,  as  the 
1 14*]  bankrupt's  proj)erty  *vested  in  him  by 
such  assignment  from  the  act  of  bankruptcy 
by  relation. 

These  authorities  are  deemed  sufficient  to 
show  that  the  binding  effect  of  an  execution 
from  its  date,  in  £ngland,  was  not  such  as  to 
give  the  execution  creditor  any  lien  or  prefer 
ence  over  other  creditors,  unless  the  execution 
was  in  fact  levied  l>efore  the  act  of  bankruptcy; 
and  if  not  levied,  the  decree  in  lmnkru{>tcy,  by 
rc'lation,  reached  back,  and  elTectualiy  passed 
all  the  rights  of  the  bankrupt  to  the  assignee, 
as  they  existed  at  the  time  of  the  commission 
of  the  act  of  bankruptcy.  And  there  is  be- 
lieved to  be  nothing  in  our  bankrupt  law  which 
requires  that  it  should  receive  a  different  inter- 
pretation from  the  English  statutes  in  this  par- 
ticular. The  action  of  some  credit«)r  was  nec- 
essary to  bring  about  the  decree  in  Iwinkruptcy ; 
it  is,  therefore,  the  effort  of  the  creditor,  not 
of  the  defendant  in  the  executi«)n,  which  brings 
about  the  decree.  The  investiture  of  the  riehts 
of  the  debtor  in  the  assignee  is  the  act  of  the 
law,  and  the  effect  of  the  action  of  one  or 
mon;  creditors,  for  his  own  benetil  and  that  of 
other  creditors;  and  the  result  of  this  conclu- 
sion is,  that  there  is  a  pro  rata  distribution  of 


the  bankrupt's  properly,  rather  than  the  apprr>- 
priation  of  the  whole  to  a  single  cn-dilor. 

Is  the  placing  the  execution  in  the  hands  of 
the  sheriff  a  dealing  by  and  with  the  bankrupt, 
to  which  the  first  proviso  in  the  2d  section  h:tt 
reference?  It  is  insisted  that  it  in  not.  TLe 
bankrupt  hai*,  in  that  matter,  been  pa.s*ive  ra- 
ti rely.  There  has  been  no  act  upon  his  pan, 
which  is  to  acquire  sanctity  by  the  lap«-  of 
sixty  days,  spoken  of  in  this  proviso.  But  in 
this  case  sixty  days  had  not  elapsed;  iherefnrt, 
this  proviso  is  altogether  inop<?rativc. 

Although  w  hen  an  executicm  is  levied,  ami  % 
sale  made,  the  title  of  the  purchaser  reatb« 
back,  and  is  protected  from  any  effort  of 
debtor  to  pass  the  title  of  the  property;  yet  it 
is  not  so  when  two  executions  are  out  acain* 
the  same  defendant,  in  the  hands  of  different 
ollieers;  that  which  is  first  levie<l  will  bold, 
though  it  be  youngest  in  date;  and  a  levy  and 
sale  under  that  which  was  first  in  the  hands  of 
the  otticer.  but  last  levied,  will  be  ineffectuU 
to  p.'iss  any  title  to  the  purchaser.  This  is  lh« 
law,  a-s  understoo<i  by  the  counsel,  in  conte^^ 
between  ext-eution  creditors  in  Keuiucky;  and 
it  is  insiste<l  that  tin;  case  of  a  petitioning  crrtV 
itor  in  bankruptcy  is  analogous  to  that  of  aa 
execution  creditor,  and  thjit  the  filing  of  tb« 
petition  by  a  creditor  is  tantamount  to  the  levt 
of  an  execution:  it  in  a  proceeding  by  which  a 
lien  is  accjuired  by  the  assignee,  for  the  beorSt 
of  the  general  creditors,  and  will  oust  any  surfa 
inchoate  lien  as  that  relied  on  as  arising  fn>u] 
an  execution  not  in  fact  levied. 

The  assignee  had  his  election  to  sue  lhesli>  r 
iff  or  to  sue  the  purchaser  of  the  land;  awl 
having  elected  to  sue  the  purchaser  of  ih« 
land,  who  wtis  the  plaintiff  in  the  executiim 
levied  thereon,  and  having  shown  title  ftiid 
right  of  jiossession.  the  judgment  should  l«< 
for  tlie  assignee,  for  the  potisession  of  xht 
land. 

*Mr.  Fretie/i.  for  defendants :  [*!  lo 

The  question  on  which  the  court  belt»ii 
divided  was,  whether  the  title  acquired  U} 
purchiuw  under  an  execution  which  cnme  ic 
the  hands  of  the  sheriff  before  the  act  o( 
bankruptcy  and  was  levied  after  the  act  (4 
bankruptcy,  but  before  filing  of  pt  tition  io 
bankruptcy,  relati*<l  back  to  the  time  the  execa 
tion  came  to  the  hands  of  the  alicriff,  and  over 


of  rciil  o«tat<'  fr«mi  time  of  its  record.  Fir.<«t  Nat'l 
li  k  v.  .Mot>ell.  I  .Mt  Ai  ttinr.  l.V>. 

.\  juil>fiiu>iit  ot  I'.  S.  Cli-ciilt  ronrt  for  District  of 
Iiuliaiiii  l»i  II  Itni  froiu  its  <Litc  on  all  IuikI.h  of  the 
«l<-ffii(laiit  wittitn  the  <iistrict,  iiikI  lis  lien  ItisLuntly 
att4K-hi'8  to  '•iitisiiniciuly  dc<)tjlrr<l  liiiids,  and  asale 
of  thfiii  !)>'  dftciiuuiit  tx-foi'f  fxtx-iitloii  tissues  doett 
not  (lcv<'ft  thf  Hen.  As  bi'twc*"!!  piirchAsi-rs  from 
the  JiidKiiii'iit  <l»'bt*>r  llw  |iurflias<T  of  tliesubse- 
(jiieiilly  ii(.i|ijlrf<l  land  «-uiitiot,  as  aKainst  u  prior 
piirrlia^or  ol  lands  on  whicli  tti«' JiidKniiMit  Ix'tiinie 
u  lion  at  thi>  monuMit  of  lt-<  rt- nilitlon,  li»fil.-.t  that  the 
olMcfr  i>hall  first  Icvj-  on  ami  m-ll  thr  lancU*  h«'ld  hy 
Buuli  prior  piii-fhawr.  bffori'  tlir  iiul>stM)iu-ntly  ac- 
qtiin-il  lands  shall  l>4>  levied  un  and  sold.  Ilarth  v. 
Makeover.  4  His**.. 

Jiidjriiient  rendered  by  U.  8.  Court  in  onodl.strlct 
of  Perm,  is  a  lien  of  real  estate  of  defendant  any- 
whert"  in  the  Slate,  not wiihstandini;  Judtiiuent  is 
renderi'd  in  one  district  of  the  State,  and  real  es- 
tate U  in  another.  Uivht  of  lieu  is  co-exu>uslve 
withriKhtof  exeunt  ion,  whieh  l>y  itev.  Stat..s<K3.  W&, 
inuy  run  ami  be  «-xi>outcd  in  all  parts  of  the  State. 
Prev«>8C  v.  Gonell.  5  Ueporu-r,  Old:  1;!  West.,  JuD., 
800. 

In  VirylnlaJudKnients  of  U.  8.  cuurta  in  the  State 
53!U 


nce<l  not  bo  nnxirded  to  lieoonie  a  U«i  on 
tate.and  as  against  asubae«juetit  purehaaer^ 
notice  the  lien  of  a  Judament  of  a  In^vrH 
d<ws  n«)t  cease,  thoujrh  It  la  not  n  ai 

aiiC4'  with  th%  State  law.  l".  phr 
HtiKh.,  :illl:  7  lieportcr,  SJO;  hi  W  est.,  J ua,! 
Int.  Hev.  Hoc.,  'Ml. 

In  Oietron  the  lien  of  a  ' 
ixm  ot  Civil  Code  of  that  Si., 
elintf  the  JudKiacnt.   It  isiihi 
nlu^t  stand  or  fall  by  the  Pt:i' 
The  entry  of  the  Judjrt 
supply  deficiencies  or 
ducket.  The  latter  n 
l)«H'ket  Kivlng  amount 
without  word  or  e<itru  to 
nieaiiL,  cretttcs  no  hen.  and 
nieiit  payable  in  coin  ' 
Boyd,  IB  Bank.  Reff.,  l- 

W  here  t  he  a  III  on  n  t.  d 
coiiit  In  which  it  whs 
from  the  whole  entry,  it 
Ihul. 

.Ik  to  urinrity  «•/ 

Huith.,  ^10:  iMh  

Howard  v.  MilwuukcHS  iuk,  H.  il.  Cu^  • 

Uow 


ttiiiul  Itu  rulcrt 
amhimiltl^  tn 


hliuw  ihut  UoliAf 
the  rt'w-kr't  of  a 
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reached  the  title  of  the  assij^nce  in  bankruptcy; 
or.  was  the  title  of  assignee  the  belter  title? 

The  defendants  rely  on  the  last  proviso  in 
the  2d  feclion  of  the  bankrupt  law.  which  pro- 
twta  "any  liens,  mortgages,  or  other  securities 
OD  property,  real  or  personal,  which  may  be 
Tn'id  by  the  laws  of  the  States  resi)Octively." 

That  an  execution,  delivered  to  the  proper 
officer,  constitutes  a  lien  on  defendants'  prop- 
erty, and  that  title  ac(|uired  by  purchase  under 
w  h  execution  relates  buck  to  the  time  of  de- 
livery, is  a  proposition  most  clearly  s<'tth?d  by 
judicial  decision  in  Kentucky.  In  Million  v. 
RJty  (  I  Diina.  U-jD)  execution  was  delivered  to 
»h  riff  June  16lh,  and  was  levied  Aui;u.st  5th. 
Oil  the  intermediate  July  22d  defendant  sold 
in  1  conveyed.  Held,  that  execution  acquired 
k  iien  from  June  IGth,  and  that  purchaser's 
title  related  back  to  that  lime.  He  recovered, 
tlj  refore,  in  ejectment  against  the  vendee  of 
rxrtrutiou  debtor. 

In  CUtytU  V.  Fdtu  (1  Dana,  428).  after  exe- 
cutioD  delivere<l,  defendant  removed  a  horse  to 
bdiana.  and  sold  him  there.  The  purchaser 
brouffht  the  horse  to  Kentucky,  where  he  was 
fctied  on  by  the  same  execution,  delivered  as 
aforesaid.  Held,  that  the  lien  was  not  lost  bv 
tb'  removal  to  Indiana  and  the  sale  there;  and, 
tiiereforc.  that  the  horse  was  subject  to  the 
eifculion. 

Orduird  V.  WtiUamMtn  (6  J.  J.  Marshall, 
161);  after  execution  delivered, defendant  swap- 

•i  a  horse  for  another.  Both  were  levied  on : 
...d  held,  that  both  were  subject,  one  by  virtue 
of  tbe  lien,  and  the  other  as  the  property  of 
defendant. 

AddUon,        v.  Oenr  (5  Dana,  274):  levying 
an  execution  has  the  effect  of  rendering  the 
Grn  more  specific,  and  of  continuing  the  lien 
tnd  authority  of  the  sherifT;  further  ihuu  this, 
!iad  no  greater  efflcacy  than  placing  the  exe- 
cution in  the  hands  of  the  sheriff.   Neither  the 
'lelivery  nor  the  levy  devests  the  defendant  of 
ie:  be  may  sell  and  pass  the  title,  still  the 
iJteculion  is  a  lien  or  charge  on  the  laud,  and 
■»hen  completed  by  sale,  the  title  relates  back 
the  delivery,  and  overreaches  all  intermediate 
t-oQTeyaDces. 

Hood,  dx.,  V.  WinaaU  (1  B.  Monroe):  after 
execution  delivered,  properly  was  removed  to 
ftOothcT  county.  The  execution  wjis  relurne<l 
on  tbe  return  day,  and  another  one  issued  to 
the  county  to  which  the  properly  had  been  re- 
mored.  and  was  phiced  in  the  hands  of  the 
•hfriff  of  that  county  the  same  day.  Held, 
he  lien  was  continued  from  the  delivery 
'  viginal  execution. 

referred  to  a  few  of  the  Kentucky 
t  .  Ases,  which  hold,  without  "the  shadow 
..'1.  that  an  execution  delivered  acquires 
.1  shall  notice  some  of  the  decisions  in 
1  the  above  recltetl  proviso  of  the  2d  sec- 
'  'iie  bankrupt  law  is  brought  under  re- 

I  iing  case  Is  that  of  Ex  parU  Foster 
.  A  Kt  |M>rt«,  55). 

•  iDi  .iiMii  judicially  decided  in  this  case 
ii  it  tiy  the  lawn  of  Mass^u  husi  its  a  party 
t.-'iinL.  by  attachment  did  not  uc(|uirc  a  lieu 
^  b  u'vi.'ii  li«  (1  pn)perty  until  judgment,  and 
IT  .1  i»  'iUijntT  in  kinkruptcy  could  enjoin  pro- 
 ^iiD;^.s  <>n  the  attachment,  until  it  was  ascer- 
tained whether  the  Imukrupt  obtained  his  cerlili- 


cate.  If  he  did,  he  could  plead  the  certificate 
in  bar  of  the  attachments,  and  thus  defeat  Ihe 
inchoate  lien. 

The  profession  generally,  however,  under- 
stood the  case  differently,  and  supi)oscd  the  ef- 
fect of  it  would  be  to  cut  off  all  juugment  liens, 
j'Xeculion  liens,  even  though  levied,  vendora' 
liens,  &c.,  from  all  lienetil  under  the  proviso 
above  referred  to.  This  case,  thus  understood, 
was  relied  on  as  authority  before  other  judgt  s, 
and  first  before  Judge  Conkliug,  of  New  York, 
in  the  case  //t  ihe  nuilter  of  Allen  tt  ai.  (5  Law 
Keports,  363). 

In  this  case  judgment  creditors  had  attached 
choses  in  action.  The  court  sustained  the  lien 
acquired  by  the  attachment,  evidently  inclining 
to  a  broa<ler  definition  of  the  liens  embraced  by 
the  provibo  in  question  than  was  given  in  Ex- 
parte  Foster. 

The  next  ca^e  is  DoxDutr  et  al.  v.  Bracket  (5 
Law  ReiKjrts,  392),  before  Judye  Prentiss,  of 
Vermont.  He  discusses  the  subjet-t  ably  and  at 
large,  declaring  his  opinion  thai  every  kind  of 
lien,  unless  fraudulent,  to  wit.  the  vendor's  lien, 
attachment  liens,  judgment  liens,  &c.,  are  i)n)- 
tectcd.  (P.  3U4,  3i)6.)  Attachment  binds  >i8 
effectually  as  judgment  or  execution  issu»d. 
Judgment  or  execution  issued  binds  all  the 
nropertv  of  <lebtor.  &c.  Omnrrnor  v.  Gf>hl  (9 
Sliiss.  Uej)..  209)  is  referred  to,  to  show  ihiit  liie 
lieu  of  judgment,  execution  issiied,  and  attai  h- 
mi;nt,  all  stand  on  the  simu*  ground. 

In  llauqhtoii  v.  Eunice  (5  Law  Reports.  ."iOo) 
Jnd'jc  Thdtnpsou,  of  Vermont,  decided  thai  an 
attachment  lien  was  protected  by  the  proviho, 
in  (luesiion.  He  expressed  the  opinion  that 
judgment  liens,  and  such  similar  liens,  were 
protected. 

That  the  case  of  Fatter  was  greatly  misap- 
prehended is  evident  from  the  subsequent  deciii- 
ions  of  Judge  Story. 

Thus,  in  the  emu  of  Parker  d-  nitineJiai-d, 
[tlaintiffit.  in  the  mutter  of  }fuygridije,  d'C.  (5 
Law  lieports.  351).  after  judgment.  Judge  Story 
maintaine«l  the  lien  by  attachment;  Iwcause, 
after  judgment,  there  could  Ix-  no  day  in  court 
to  plead  the  discharge.  He  also  expresj*ed  the 
opinion  that  judgment  liens  were  protected  by 
the  provi.'iO  in  question. 

In  the  case,  The  imitter  of  Oxtk  (5  Law  Re- 
ports, 443),  Judge  Storj*  expressed  suri^rist!  that 
the  c:i8e  of  Fonter  had  been  so  much  misunder- 
8U)od,  and  in  this  latter  case  sustains  the  lien  of 
the  attaching  creditors,  who  had  obtained  judg- 
ment, declaring  that  this  lien  was  euuivalent  to 
*the  conunon  law  judgment  lien,  add-  [*1 1  7 
ing  that  he  never  doubted  that  that  lien  was 
protected. 

All  the  judges,  then,  t(»  whose  opinions  I 
have  referred,  concede  that  judgment  liens  are 
protected;  and  Judge  Prentiss  places  judg- 
ment liens  and  executions  issued  on  the  same 
footing. 

I  will  endeavor,  further,  to  show  that  the  lien 
of  execution  issued  is  fully  equivalent  to  the 
judgment  lien. 

Land  by  the  common  law,  as  it  originally 
stood,  wjis  not,  except  under  stmie  peculiar 
circumstances,  subject  to  the  debts  of  the  own- 
er. (aBac.  Abr..  til.  Execution,.!,  085;  8  Blark, 
418.) 

The  judgment  lien  on  land  arises  from  the 
construction  of  Ihe  statute  of  Edward  I.,  ch:ip. 

6il 
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18.  commonlv  called  the  statute  of  Westmin 
ster.  {See  Bt  parte  Foaier,  5  Law  Reports,  63. 
67.) 

It  was  by  this  statute  the  elegit  wan  given,  b^ 
virtue  of  which  the  judgment  creditor  has  his 
election  to  tuke  a  fieri  facian  for  the  sale  of 
goods  and  chattels,  or  the  elegit  to  extend  the 
goods  and  chattels  and  one  half  the  land.  (See 
2  Bac  Al)r.«  tit  ExeentioD,  A,  086;  8  Black, 
418.) 

Thia  atatule  does  not  expressly  give  any  lien, 
but  only  authorize**  the  cre<!itor  at  his  elec- 
tion, to  sue  out  the  elegit  directed  to  the  sher- 
iff, and  Uie  eommand  m  the  writ  as  prescribed 
that  the  sheriff  shall  levy  the  debt  of  the 
goods  and  chattels,  and  one  half  the  land. 
(Sc«  form  of  writ,  2  Bac.  Abr.,  tit.  Execution, 
C  710. 

U  is  by  oonstruction  of  this  statute,  the  writ 
relates  micli  to  the  judgment,  and  overreaches 

all  intermedintc  ineuml)rance.i. 

In  liJte  manner,  at  common  law,  the^m 
cui«.  which  commanded  the  sheriiV  to  levy  the 
debt  of  the  !rnnrl=  ruifl  chattels,  related  back  to 
its  U»te,  and  bound  from  that  time.  (2  Bac. 
Abr.,  tit.  Execution,  I,  788;  as  judgments  did 
from  tim  -  if  judgment,  same  title,  781.) 

By  29iU  (Jharles  II.,  the  statute  of  frauds 
(the  same  from  which  the  Kentucky  statute  is 
copied),  executions  only  bind  from  the  time 
they  are  delivered.  (2  Bac.Abr.,  tit.  E.xeeution, 
/.  733.) 

Judgments  docketed,  and  executions  deliv- 
ered, are  evidently,  in  Tiacon.  at  the  pages 
citiHi  (731 ,  783).  placed  on  the  same  footing. 

Tliey  seem  to  he  j)laced  on  the  same  footing 
in  the  case  of  Fontcv  (.j  Law  Report f?.  63,  07). 

There  are  some  other  .striking  analogies  be- 
tween judgments  and  executions'issuedy^wliich 
I  will  notice. 

An  execution,  as  conceded,  does  not  .  (  :  a 
title  until  executed,  neither  does  a  judgment. 
{Rr-pnrte  Ffnter,  5  Law  Reports,  64.)  Cov- 
enant of  seisin  is  not  broken  by  outstanding 
^^(^cnt.  {Sedgteiok     IhUenback,  7  Johns.. 

As  between  execution  plaintiffs,  he  that  by 
superior  diligence  acquires  the  first  levy  is  pre 
fenced;  so  oetween  judfrments  of  the  same 
d:ite,  he  that  first  sues  exerutinn  and  s<'lN,  ac- 
quires a  preference.  {Adatm  v.  JJyer,  8  Johns., 
850:  Watterman,  <fc.,  v.  Hatikint,  11  Johns., 

1  ♦Sale  under  junior  execution,  if  first 

levied,  would  be  valid;  so  is  sale  under  junior 
jnd<;inent.    {8a^fiyrd  v.  JZtwM,  12  Johns., 

I(i2.) 

To  conclude,  then,  the  title  of  the  assignee 

ran  ordy  relate  hack  to  the  act  of  hankruptcy. 
Tlie  title  of  Ihe  defeudauts,  a»  we  liaveseun  by 
the  cases  of  MtUion  v.  ROeff  (1  Dana,  85l>).  and 
Athlixi/ti,  dr.,  V.  Ciiiir  (Ti  Dana,  '21  \).  relates 
liHck  to  the  time  tlie execuUuu  waa  deliverwi  to 
the  sheritr.  TUs  period  l»elng  anterior  to  the 
act  of  hanknipt<  y.  the  title  of  t he  d^endanta  is 
older  than  Ihul  of  the  pluiutiil. 

2d.  All  theauthoritiesooncnrrinp:  in  theopin* 
ion  that  judgment  liens  are  pr(»teeted  by  the 
proviso  in  the  iid  tstjction,  and  tlie  analogies  be* 
tween  the  judgment  Ken  and  execution  lissued 
iKfing  <v)  striking.  I  would  res|Hvt fully  main- 
tain that  the  title  of  the  defendants  is  uJbO  pro-, 
tected  \)f  the  ptoviao  ratored  to.  i 


3/r.  Cht'ef  Jngtiee  Takbt  deliveied  the  opia^ 

ion  of  the  court: 

This  case  comes  before  the  court  upon  a  oer 
Uficate  of  division  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  ilit  Db 
trict  of  Eentocky,  upon  the  foUowing  state- 
ment : 

"  Savage  had  the  title  to  the  land;  the  plaiot 
iff  claimed  nnder  the  decree  of  his  bankruptcy; 
the  defendant  under  a  sheriff's  sale  under  as 
execution. 

"  Tlie  act  of  hankruptcv  of  Savage  wa'^  cfim 
mitted  on  the  27th  April,  1842;  the  potion  ol 
his  creditors  was  fliM  against  him  in  the  Dis- 
trict Court  on  (he  25th  day  of  .June.  m2.  and 
he  was  declared  a  bankriipt  on  the  24th  Octo- 
ber. 1848;  the  plaintiff  was  appointed  the  sf^ 
signee,  and  this  is  hU  title. 

"An  execution  otjierifaciaa  on  a  judgment 
against  the  estate  <v  Savage  was  ddivmd  to 
the  sheriff  on  the  9th  April,  1842.  Ix-fon-  tin  h<  t 
of  bankruptcy,  and  was  levied  on  the  land  on 

the  day  of  .before  the  ped- 

tion;bT]t  after  the  act  of  bankruptcy  tlie  <1< 
fendant  purchased  at  the  sheriff's  sale^  had  bii 
deed,  and  this  was  his  title. 

"  The  que"  tinn  was.  ha.s  the  pTaintifT.  hy  th^^ 
decree  of  bankruptcy  and  its  relation  beck  to 
the  act  of  bankruptcy,  the  elder  and  lietterlitiF? 
Or  ha.s  the  defenciant,  by  the  prior  deliver}-  '.f 
the  execution  into  the  hands  of  the  al^iff.  ao(i 
his  levy  of  it,  b<'fore  tiie  pe(id<m  was  filed*  tiw 
prior  and  sujierior  titlel" 

The  statute  of  Kentucky,  upon  this  subject, 
pr  ividi  s.  "  that  no  writ  of  Jtrrifaeku,  or  other 
writ  of  execution,  shall  bind  the  estate  of  the 
defendant  or  defendants  but  from  the  tlm«>  such 
vnitdudl  be  delivered  lo  the  sheriJfT.  nr  other 
proper  officer,  to  be  executed."  According  tr^ 
the  laws  of  that  State  a  judgment  is  not  a  liiL 
upon  land,  and  the  real  as  ikU  aa  penonal  r» 
tate  is  not  hound  until  the  process  of  execution 
against  the  property  of  the  defendant  is  delir 
ered  to  the  otli  rr.  The  question  to  be  deter 
mined  is.  whetlier  the  deliverv  of  the  feri  famt 
to  the  sheriff  to  be  executed  created  a  lien  on 
the  projwrty  of  the  defendant,  for  the  amount 
for  which  the  execution  was  'issued.  [•!  19 
If  it  did.  the  title  of  the  defendant  is  the  iope- 
rior  and  I'l  l  1  title,  and  proli  i  fi  1  t  \  ■  ^ 
proviso  in  the  second  siK-tion  of  the  Ad  to 
e8t(d>li8h  a  uniform  svstem  of  liankiuptcT 
tliroughout  the  United  States. 

In  construing  the  italiito^bove  meniiaosd, 
the  decisions  or  tlw  dodpwm  Kentucky  have 
not  been  entirely  uniform.  Tri  rhi  <  of 
Tabb  V.  Harru  Li  Bilik,^),  decided  in  IttK^it 
was  held,  that  Ow  ftiiXmy  to  the  sheriff  c^^ 
ated  no  Hen  on  the  property  of  tin  .h  f.  ?  Tmt. 
In  a  subsequent  case,  however,  in  tiie  «ds 
volnme,  Ikt^l  v.  C<Khratui'»  Adminittnhr  (4 
Bibb.  582),  decided  in  I'^lT  t!i-  .  ..i:rt.  ni  de- 
livering their  opinion,  opt^  cit  ihe  iiaii  of  t 
fi  vifnciaH,  from  the  time  it  was  deiivend  to 
il«c  sheriff  If-  1m  <  vrecuted,  as  if  ItwtraftkDOva 
aud  settled  pi  iut^iple  of  law  in  that  Slatct.  BA 
thlswaB^lilit  the  main  point  in  that  eaaat,Klioh 
turned  upon  ilu  question  \vh<  nu  r  t!u  ^^^w*- 
tiou  continuL;d.  t.u  bind  tbt;  ^Qf^^figf^'..^  Ai 
alitor  until  the  judgment  was  a«tWp^|le 

court  held  T3i:l1   11   'li't  ihM,  aT;«1  nirit  'llie  . 

<,jaa5ed4fler  ih^^  i^diuiu  di^y  ai  Uto 
li#tt^t  levied  before.  The 
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the  lien  acquired  by  the  deliver}'  to  the  officer, 
agmin  arose  in  the  case  of  Kilby  v.  Ilnggin  (8  .1. 
J.  Marshall,  208),  and  in  this  case,  which  was 
dfcidwi  in  1830,  the  doctrine  in  the  case  of 
7'fV/  V.  Ilarrun  was  fully  sustained;  and  it  was 
directly  and  distinctly  decided,  that  the  deliv- 
err  to  the  sheriff  created  no  lien  a^inst  any 
other  creditor,  and  that  an  execution  after- 
wards placed  in  the  hands  of  the  sheriff,  if 
lirst  levied  upon  the  property,  was  entitled  to 
a  preference. 

But  in  the  case  of  Million  v.  Ityley  (1  Dana. 
360).  decided  in  1883.  the  court  held  that  the 
plaintiff  obtained  a  lien  by  the  delivery  to  the 
•iberiff.  and  that  the  title  acquired  by  the  pur- 
chaser, when  the  execution  was  regularly 
levied  and  the  property  sold,  related  back  to  the 
delivery  to  the  officer;  and  they  speak  of  this 
hen  as  secured  to  the  creditor  hy  the  Kentucky 
statate.  In  1837  this  subject  again  came  be- 
fore the  court,  in  the  case  of  AddUoji  et  al.  v. 
Owf  et  al.  (5  Dana,  274),  and  in  this  case  the 
<^iMstion  appears  to  have  been  very  fully  con- 
'^ideml,  and  the  case  of  }fiUion  y.  Ryley  was 
referred  to  and  commented  on.  and  the  princi- 
ple decided  in  it  in  relation  to  the  lien  of  an 
execution  re  affirmed.  In  this  case  the  court 
say  the  levy  of  a  fieri  facitm  upon  the  land  of 
the  debtor  undoubtedly  renders  the  lien  more 
specific,  and  being  a  necessary  step  in  the  exe- 
cution of  a  writ,  completes  the  authority  of 
the  officer  to  sell,  and  has  the  further  effect  of 
living  continuance  lx>th  to  the  authority  and 
ihe  lien,  which  would  otherwise  expire  with 
the  return  of  the  writ.  And  we  do  not  per- 
cdve  any  necessity  or  reasonable  ground  for 
ascribing  to  it  any  other  efficacy  than  this," 
and  in  page  277  of  the  same  case,  the  court 
again  sa}',  "  no  ri'a.'>on  appears  for  attributing 
to  a  levy  any  efficacy  except  as  one  step  towards 
the  consummation  of  the  lien  arising  from  the 
UeHver>'  of  the  execution  to  the  officer." 
120*]  *Thi8  is  the  latest  decision  in  the 
coartfl  of  the  State  to  which  we  have  been  re- 
fnred,  or  of  which  wo  are  aware,  and.  as  we 
tare  already  said,  il  appears  to  have  been  well 
coQsidercd.  And  whatever  doubts  might  be- 
fore have  been  entertained,  we  must,  under  the 
authority  of  this  case,  regard  it  as  the  settled  ' 
law  of  the  State,  that  the  creditor  obtains  a 
lien  upon  the  properly  of  his  debtor  by  the  de 
Hvery  of  the /'Vn  /ai-in/*  to  the  sherifT;  that  it 
acquires  no  additional  validiiy  or  force  by  be- 
ing actually  levied,  but  that  the  lien  is  as  abso- 
ite  before  the  levy  as  it  is  aftorwanls.  and  con- 
•  1  -  while  the  process  remains  in  the  hands 
of  ihe  sheriff  to  l>e  executeci. 

Ld  this  view  of  the  subject  it  Is  unnecessary* 
l^examine  or  to  remark  upon  the  cases  which 
mrre  been  decided  in  other  States  or  in  En- 
gland,  because  the  question  depends  altogether 
upon  the  law  of  Kentucky.  And  as  by  the 
laws  of  that  Slate  a  fieri  J'<inn*,  when  delivered 
lo  the  sheriff,  Is  a  iien  u{>on  the  property  of 
the  debtor  while  it  continues  in  the  hands  of 
the  officer  to  be  executed,  the  creditor  is  not 
dcprhred  of  this  lien  by  an  act  of  bankruptcy 
on  the  part  of  the  debtor  committed  before  the 
levy  la  made,  but  after  the  execution  is  in  the 
haads  of  the  sheriff.    In  the  oise  before  us. 

^  re.  the  court  are  of  opinion  that  the 

.  Ji  lunl,  by  the  prior  delivery  of  the  execu- 
tiOD  and  the  'subsequent  levy  and  sale,  has  the 
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prior  and  superior  title,  and  we  shall  certify 
accordingly  to  the  Circuit  Court. 

Clted-3  How.,  440;  7  How.,  «»;  11  Bank.  Re»., 
412;  18  Blatehf.,  5U7. 


THE  UNITED  STATES,  Plaintiff, 
ft.. 

HEZEKIAH  H.  GEAR.  Defendant. 
TIIK  UNITED  STATES,  Comi^inant. 


HEZEKIAH  H.  GEAR,  Defendant. 

Art  (-renting  additional  land  dintrietnin  lUinotM 
and  Mim>uri  con»trxi«d — Injunction  granted 
to  restrain  digging  lead  ore  from  publie  lands. 

The  Act  of  CoDBress  entitled  "An  Act  to  create 
additional  land  cnstricts  in  the  States  of  Illinois 
and  Missouri,  and  in  the  territory  north  of  the  State 
of  Illinois."  Hi)i»roved  June  2<Uh.  1K34,  dof«  nttt  re- 
quire the  President  of  the  United  States  to  cause 
t<»  Ix'  offered  for  sale  tbe  nubile  landH  conUiininir 
lead  mines  situated  in  the  land  districts  created  by 
said  act. 

The  said  act  does  not  require  the  President  to 
cause  said  lands,  eontainini;  lead  lulues,  to  Ih<  sold, 
because  the  oth  section  of  the  Act  of  the  3<1  .March, 
1H(17,  entitled  "  An  Act  nuikinK'  provision  for  the 
disposal  of  the  public  lands  situated  between  the 
United  States  military  tract  and  the  Connecticut 
reserve,  and  for  other  purposes,"  is  still  in  full 
force. 

The  lands  containing^  lead  mines  in  the  Indiana 
territory,  or  in  that  part  of  it  nmde  into  new  land 
district^j  by  the  Act  of  the  2«ih  June,  IKM.  are  not 
8ul)Jcct,  under  anv  of  the  j>re-emption  laws  which 
have  hefn  pa««'d  by  Conjfress.  to  a  pre-emption  by 
settlers  upon  the  public  lands. 

Tlie  4th  wction  of  the  Act  of  1834  docs  in  no  way 
repeal  any  irnrt  of  the  .'>th  section  of  the  Act  of  the 
M  March,  1807,  by  which  the  lands  containins:  lead 
mines  were  reserved  for  the  future  disposal  of  the 
United  States,  by  which  grants  for  lead  mine  tracts, 
discovere«l  to  l)e  such  before  they  may  be  bouKht 
from  the  United  States,  are  declared  to  be  fraudu- 
lent and  null,  ond  which  authorized  *the  ["l*! 
President  to  lease  any  lead  mine  which  had  been, 
or  niiirht  be,  diswivered  in  the  Indiana  territory, 
for  a  term  not  exceediiiK  five  years. 

The  land  containiUK  lead  mines,  in  the  districts 
made  by  the  Act  of  IKH,  are  not  subject  to  pro- 
emntion  imd  8«Uc  under  any  of  the  existiner  laws 
of  Congress. 

DiffKluK  lead  or©  from  the  lead  mines  upon  the 
public  lands  of  the  United  States  is  such  a  waste 
as  entitles  tbe  United  Stat(«  to  a  writ  of  injunction 
to  restrain  It. 

THESE  two  cases  came  up  from  the  Ciraiit 
Court  of  the  United  Stales  for  the  District 
of  Illinois,  and  involved  the  right  of  Gk?ar,  the 
defendant,  to  a  tract  of  land  upon  which  there 
was  a  lead  mine.  The  first  was  an  action  of 
trespass  quare  rlnuttum  fregit  on  the  common 
law  side  of  the  court;  and  the  second  a  bill  in 
chancery,  with  a  prayer  for  an  injunction  to 
stay  waste,  on  the  equitv  side.  The  declara- 
tion charged  Gear  with  having  broke  and  en- 
tered the  north  half  si'Ction  23.  town.ship  29 
north,  range  1  east,  and  the  south  half  of  frac- 
tional .section  8,  township  2«  north,  range  I 
east,  both  being  east  of  the  fourth  principal 
meridian,  and  then  and  there  dug  up  the  min- 
eral lead  ore,  &c.,  &c 

The  defendant  filed  six  pleas,  all  resting  on 
the  ground  that  he  had  stttled.  resided  on,  and 
occupied  the  land  in  question  in  the  year  1827, 
and  cultivated  a  part  thereof,  and  had  ever 
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since  remained,  coalinued,  and  still  was  in  the 
potteadon  thereof,  and  wm  lawfully  entitle 

m  the  pre  nrnption  right  to  said  qunrtcr  section ; 
said  premises  bein^  subject  to  pre-emption 
rights,  and  not  yet  offered  for  sale  by  the  Pres- 
ident's proclamation,  hv  rcnwn  whereof,  he, 
the  defendant,  dug  kiui  ore  or  mineral,  as  he 
mktlit  lawfully  do.  &c.,  &c. 

To  these  pleas  the  plaintifTs  replied,  in  sub- 
stance, that  the  quarter  sectioo  of  land  was, 
and  always  had  been,  the  property  of  the 
plaintifTs:  that  it  con^nined  a  valuable  lead 
mine,  the  existence  ot  which  was  well  known 
to  the  defendant  before  and  at  the  Hme  be  set- 
tled upon  the  land,  dc. 

To  these  replications  the  defendant  demur- 
red generally,  and  the  plaintiffs  Joined  in  the 
demurrer. 

The  bame  principles  were  involved  in  the 
chancery  case,  alleged,  of  ooune.  in  a  differ- 
ent manner. 

When  the  caut«e  came  up  for  argument,  in 
the  court  below,  the  judges  were  divided  in 
opinion,  and  the  questions  duly  certitied  to 
tliis  court.  They  are  somewhat  differently 
stated  in  the  two  cases,  and  it  is  proper  to 
mention  both. 

In  the  chancery  case  they  are  thus  stated : 

1.  Whi'tbcr  the  Act  of  (\)ni,'res.s,  entitled 
"An  Act  to  create  additional  land  districts  in 
the  States  of  Ullnois,  Ifisaoori,  and  the  teni- 
torv'  north  of  the  State  of  Illinois, :ip|>rov(  d 
Juiie  SOth,  lSd4,  so  far  repeals  the  lith  section 
of  the  Ad  of  the  8d  of  March,  ie07,  entitled 
"An  Act  making  provision  for  tlie  dispoflal  of 
the  public  lands  situated  between  the  United 
States  military  tract  and  the  Connecticut  re- 
serve, and  for  other  purpo'-('5<,"  iv^  to  ^^ubjoct 
the  lands  mentioned  in  said  Act  of  June  20th, 
1884.  containing  lead  mines,  to  be  entered  and 
12—*]  *pnr(  hHsed  by  prc-empfinn  under  any 
of  the  pre  cnipliou  luws  of  Congress. 

2.  hcther  the  said  act  (1884)  requires  the 
President  of  the  United  States  to  cause  lands 
containing  lead  mines  to  be  sold,  or  only 
authorizes  him  to  do  so  in  his  discretion. 

3.  Whether  hmdf*  containing  lead  mines  are 
subject  to  be  held  or  purchased  under  any  of 
the  acts  of  Congress  granting  the  rights  of  pre- 
emption to  settlers  upon  the  public  lands. 

4.  Whether  the  digging  lead  ore  from  the 
lead  mines  upon  the  public  lands  of  the  United 
States  is  such  a  waste  as  entitles  ilic  United 
States  to  the  allowance  of  a  writ  of  injunction 
to  restrain. 

In  the  common  law  case  thej  are  thus 

stated : 

1.  Does  the  Act  of  Congress,  entitled  "  An 
Act  to  create  additional  land  districts  in  the 
States  of  Illinois  und  .Missouri,  and  in  the  ter- 
ritory north  of  the  State  of  Illinois,"  approved 
June  26tb.  1834,  require  the  President  of  the 
United  States  to  cause  to  be  offered  for  sale  the 

Eublic  lands  situate  in  the  lund  d istrict  created 
y  said  act.  cootaintog  lead  mines? 
%.  Does  the  said  act  require  the  President  to 
cause  said  lands,  containing  lead  min<»8.  to  be 
sold,  uotwithstaading  the  5th  section  of  the 
Act  of  the  8d  of  March,  1807.  entitled  "  An 
Act  niakinfr  provisions  for  the  disposal  of  the 
pubUc  lands  situated  between  the  United  States 
mUitary  trad  and  the  Connedicut  reserve,  and 
for  other  porposea?  ** 
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3.  Are  the  said  lands,  containing  lead  miim, 
subject  to  pre-emption  under  any  of  the  pre- 
emption laws  which  have  been  passed  by  Ooa- 

gress? 

4.  Does  the  4th  section  of  the  said  Act  of 
183-4  so  far  repeal  the  5th  section  of  tfie  Act  of 
1807  as  to  subject  the  public  lands  coataioiiif 
lead  mines  to  be  sold  by  the  United  Statei  in 
(he  mme  manner  as  Other  public  lands  ttotooa* 
taining  lead  mines? 

5.  Are  the  aaid  lands,  containing  leail  minr . 
subject  to  pre-emption  or  sale  under  any  of  (be 
existincr  laws  of  Congress? 

I'lie  acts  of  Congress  referred  to  are  (he  ftal* 
lowing: 

On  the  8d  of  March.  1807.  an  ju  t  was  pa«t4 
(1  Land  Laws,  162).  by  the  5lh  8ectii3D  of  which 
it  wa**  enacted,  "That  ilie  several  lead  raioe* 
iu  the  Indiana  territory,  together  with  a'smsnj' 
sections  contiguous  to  each  as  shall  be  dt^med 
necessary  by  the  President  of  the  United  States, 
shall  be  reserved  for  the  future  disposal  of  the 
United  States;  and  any  grant  which  iimv  Ijere- 
af ter  be  made  for  a  tract  of  land  containiM  a 
lead  mine,  which  had  been  discovered  prevwns 
to  the  purchase  of  such  tract  fn^m  the  Uniti  d 
States,  shall  be  considered  fraudulent  and  nuIL 
And  the  President  of  the  United  States  diall 
be.  and  he  is  hereby  aulhori/i  il  to  lease  any 
I  lead  mine  which  has  been,  or  may  hereafter  be, 
I  discovered  in  the  Indiana  territory,  for  a  tats 
'  not  ( M  l  I  (linjx  five  years." 
I    *At  that  time  the  land  now  included 
I  within  the  Slate  of  Illinois  was  part  of  the  In- 
I  diana  territor}- 

In  1827,  Gear,  the  defendant,  entered  upoQ 
the  north  half  of  section  SS,  township  29  noitli, 
of  range  1  east,  erected  a  house  upon  il^  cnlii- 
rated  and  occupied  it. 

On  the  28th  of  May.  1880,  Congress  paard 
**  An  Act  to  irrant  pre  emption  riirht.slos«'ttlir9 
on  the  public  lands,"  the  lirst  section  oi  vihk  h 
was  as  follows: 

"  Tliat  f  very  settler  or  occupant  of  the  pu>i- 
iic  laud  prior  to  the  passage  of  ihiti  act.  who  is 
now  in  possession,  and  cultivated  any  part 
thereof  in  the  year  1829,  sljall  be,  and  he  is 
hereby  authorized  to  enter  with  the  register  of 
the  land  office  for  the  district  in  which  sndt 
lands  may  be,  by  legal  Bui)divisions.  any  num- 
ber of  acres,  not  more  than  one  hundred  md 
Axtft  or  a  quarter  section,  to  include  bis  im- 
provem<'nf  upon  payinp^  to  the  Unit»d  8ta>c« 
the  then  tiunimum  price  of  uiud  land:  P>o 
vided.  however,  that  no  entry  or  sale  of  sd^ 
land  shall  be  made,  under  the  provision.-?  of  lius 
act,  which  shall  have  been  rcMjrved  for  the 
of  the  United  States,  or  either  of  the  ficverui 
States  in  which  any  of  the  public  lands  b* 
situated." 

The  4th  section  declared  that  the  sale  of  the 
public  lands  should  not  be  delayed,  nor  sboakl 
the  act  lie  available  for  those  who  failed  te 
make  proof  and  pajmeat,  and  conclnded  «• 

follows: 

"Nor  shall  the  rights  of  pre-emption  oea> 
tcinphiled  by  lliis  act  extend  to  any  land  whirh 
is  reserved  from  sale  by  act  of  Congress,  or  by 
order  of  the  President,  or  which  may  have  bsca 
appropriated  for  any  purjx>se  whatM^-ver.** 

The  act  was  to  reouun  in  force  for  one  year 
after  its  passage. 

On  the  9th  of  April,  1882,  Congress  pesnd 
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an  "  Act  Bupplementary  to  the  neveral  laws  for 
the  sale  of  the  public  lands,"  which  permitted 
the  public  lands  to  be  purchased  either  in  en 
tire  sections,  half  sections,  quarter  sections, 
half  quarter  sections,  or  quarter  quarter  sec- 
tions, and  contained  three  provisions,  the  third 
of  which  was  as  follows: 

"  Provided  further,  that  all  actual  settlers, 
being  housekeepers,  upon  the  public  land, 
jihall  have  the  right  of  pre  emption  to  enter, 
within  six  months  after  the  passage  of  this  act. 
not  exceeding  the  quantity  of  one  half  quarter 
sH'tion,  under  the  provisions  of  this  act,  to  in- 
clude his  or  their  improvements,  under  such 
ri'gulations  as  have  been,  or  may  lie,  prescribed 
by  the  Secretary  of  the  Treasury."  &c. 

On  the  14th  of  July.  1832.  Congress  passed 
'■  An  Act  supplemental  to  an  act  granting  ttie 
ri^bt  of  pre-emption  to  settlers  on  the  public 
lands,  approved  on  the  29th  of  May,  1830," 
which  is  too  long  to  be  quote<l.  The  purport 
of  it  was  to  extend  to  occupants  and  settlers 
ihe  privilege  granted  by  the  prior  act  until  one 
vmr  after  the  surveys  had  been  ma<le.  or  the 
land  had  been  attached  to  a  particular  land 
district. 

On  the  2d  of  March.  183:^,  an  act  was  passed 
lt24*j  reviving  that  of  •April  Tith.  1882.  ex- 
tending the  privileges  granted  by  that  act  to 
the  Mune  periml  as  those  lust  mentioned,  and 
placing  the  b«*neticiarie8  of  the  two  uols  of  the 
5:h  of  April  and  14th  of  July  ujMin  the  same 
foi>ting. 

In  1834.  two  acts  were  passed,  one  on  the 
19th  and  one  on  the  26th  of  June.  That  of 
the  19th  wjis  to  revive  the  Act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands, 
tpproved  May  29th,  1880. 

The  first  section  declared  that  every  settler 
or  occupant  of  the  public  lands  prior  to  the 
pumge  of  the  act,  who  was  then  in  posses^siou, 
and  cullivatxd  any  part  thereof  in  the  year 
IWI,  hhould  be  entitled  to  all  the  l)enefitK  and 
privileges  provided  by  the  Act  of  29th  May, 
1880;  which  act  was  revived  and  conlinueci  in 
force  for  two  years. 

•  The  Act  of  the  26th  June  was  entitled  "  An 
Ad  to  create  additional  land  districts  in  the 
Sutesof  Illinois  and  Missouri,  and  in  the  ter- 
ritory north  of  the  State  of  Illinois." 

The  4th  section  enacted,  "that  the  President 
•ball  be  authorized,  lis  soon  as  th<!  stirvey  shall 
hmre  been  completetl.  to  cause  to  beolTere<l  for 
tale;  In  the  manner  nrescribed  by  law.  all  the 
Iving  in  said  land  districts,  at  the  land 
in  toe  respective  districts  in  which  the 
l«nd  »  offered  is  embraced.  re«er\'ing  only  se<-- 
tkm  16,  in  each  township,  the  tract  reserved 
for  the  village  Galena,  such  r>ther  tracts  as 
luve  been  granted  to  individuals  and  the  State 
of  IlHnoiA,  and  such  reservatifms  as  the  Presi- 
AmI  ahAli  deem  neoewary  to  retain  for  military 
^omm.  any  law  of  Congrem  heretofore  existing 
to  the  contrary  notwithstanding." 

On  the  22  of  June,  18JW,  an  act  was  passed, 
the  title  of  which  was  "  An  Act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands." 
It  enacted  that  ever>'  actual  settler  of  the  pub 
lie  lands,  being  Uie  head  of  a  family,  or  over 
twenty  one  years  of  age,  who  was  in  possession 
and  a  housekeeper,  by  personal  residence 
thereon  at  the  time  of  the  passage  of  the  act 
hfd  for  four  months  next  preceding,  should  be 
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entltlefl  to  all  the  benefits  and  privileges  of  the 
Act  of  May  29th,  1830;  which  act  was  thereby 
revived  and  continued  in  force  for  two  years. 
It  contained  a  numln'r  of  provisions,  one  of 
which  was,  that  it  should  not  l)c  so  construed  as 
to  give  a  right  of  pre  emption  to  nnv  land 
8pe<-ially  occupie<l  or  reserved  for  town  lots  or 
other  purposes  by  authority  of  the  United 
States. 

By  the  Act  of  the  1st  June.  1840,  the  alwve 
act  was  continued  in  force  until  the  22d  of 
June.  1842,  subject  to  the  exceptions  therein 
containe<l. 

On  the4ih  of  Septemlier,  1841,  an  act  was 
passefl  entitled  "An  Act  to  appropriate  the 
proceeds  of  the  sales  of  the  public  lands,  and 
to  grant  pre  emption  rights." 

The  10th  section  granted  pre  emption  rights 
to  actual  settlers,  with  several  limitations  and 
exceptions,  two  of  which  were  as  follows,  viz. : 

*"  No  lan<ls  included  in  any  reser  [*12/S 
vation  by  any  treaty,  law,  or  proclamation  of 
the  President'of  tlie  United  States,  or  reservcfl 
for  salines  or  for  other  purposes,"  and  "No 
lands  on  which  are  situated  any  known  stilines 
or  mines,  shall  be  liable  to  entry  under  and  by 
virtue  of  the  provisions  of  this  act  " 

Mr.  Nelmn,  Attorney-General, for  the  United 
States. 

yfr.  Ilnrdin  for  the  defendant. 

Mr.  Xehton.  The  early  acts  of  Congress  upon 
the  subject  arc  all  stated  in  Mr.  Gilpin's  argu- 
ment (14  Peters.  529).  The  Act  of  1807  re- 
serves all  lead  mines.  If  that  act  is  still  in  fore,e 
the  case  is  clearly  within  it,  because  the  repli- 
CJition  avers  the  exist<'ncc  of  a  lead  mine  on 
this  tract  of  land,  and  it  is  not  controverted.  If 
the  case  is  withdrawn  from  the  operation  of 
that  act.  it  must  be  through  the  effect  of  some 
one  of  the  pre  emption  laws.    Let  us  inquire. 

By  the  Act  of  1830  (1  Lind  Laws.  473.  474, 
chap.  401),  there  is  no  right  of  pre-emption  in 
lands  reserved  from  sale. 

That  of  1832  cannot  apply,  liecause  there  is 
nothing  in  the  reconl  to  show  that  the  defend- 
ant made  an  a])plication  for  this  land,  and  thus 
brought  himself  within  Uie  provisions  of  the 
act. 

That  of  1834  merely  revived  the  Act  of  1880. 
Of  ctmrs«*  the  same  restriction  was  confinue<i: 
and  by  that  of  181^  it  was  continued  for  two 
years  longer. 

By  the  Act  of  1841  (Session  Acts,  p.  26,  chop. 
16,  sec.  10),  no  land  is  to  be  entered  on  which 
lead  mines  arc. 

In  no  act  is  there  a  pre  emption  right  vary- 
ing from  that  given  by  that  of  185i0,  except  in 
the  law  of  1832.  which  says  it  shall  be  subject 
to  such  conditions  as  the  Secretary  of  the 
Treasury  should  impose.  But,  in  making 
these  conditions,  it  was  his  duly  to  conform  to 
the  settled  policy  of  the  country. 

These  acts  may  then  be  laid  aside,  as  having 
no  bearing  on  the  case.  The  one  under  which 
the  controversy  arises  is  that  passed  in  1834. 
At  this  session,  two  acts  were  passed,  viz. : 
1884,  chap.  467.  passed  on  19th  June;  1834, 
chap.  527,  passod  on  2Gth  June. 

The  4th  section  of  the  latter  act  is  the  clause 
to  which  the  attention  of  the  court  should  be 
directed.  It  authorizes  the  President  to  offer 
for  sale  the  lands  therein  mentionetl,  with  cer- 
tain exceptions;  and  it  is  contended,  on  the  part 
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of  the  defendant,  timt  lead  mines  are  not  muned 
in  the  exceptions,  and  that,  oooMquentty,  the 
riffht  of  pre  emption  accrued. 

Tlie  question  is.  docs  this  act  repeal  that  of 
1807,  and  authorize  the  President  to  slII  with 
out  regard  to  the  restrictions  imposed  upon  him 
by  the  Act  of  1807?   I  think  not;  because. 

1.  Tin-  Ac  t  of  \hM  was  not  des5;fncd  to  bear 
upon  that  of  IHOT.  It  had  a  different  obkct  in 
yfew,  professing  to  eetablish  land  offloea.  There 
were  two  laws  passed  at  thatsesj^ion,  one  seven 
days  after  the  other.  The  one  first  uaaaed  pro- 
vided for  pre-emptions.and  reserved  lead  mines, 
126*1  probable  tliat  these  provision^ 
would  be  repealed  by  a  law  passed  a  few  days 
aJfterwavds.  and  purporting  to  regulate  an  en- 
tirely different  matter. 

2.  In  every  subscqueut  act,  of  1838,  1840, 
1841.  there  is  the  same  reservation  as  in  1880, 
which  is  a  stron)^  legi.shitive  expo'^iti-in  nf  the 
meaning  of  Con>,'res8.  In  the  disitiibutitiu  law, 
it  is  repeated ;  and  the  practice  of  the  Executive 
Department  lias  always  been  to  refuse  to  grant 
such  lands. 

3.  There  is  another  legislative  interpretation. 
In  1843  (chap.  190)  an  act  was  passed,  includ- 
ing Wisconsin  in  the  Act  of  18^4.  Those  who 
liad  entered  lead  mines  were  indemnified,  and 
allowed  to  enter  other  lands»  provided  tbiey  did 
not  violate  the  Act  of  1830. 

4.  By  the  section  of  l^M  under  consideni 
tion,  the  President  might  offer  the  lands  for 
sale,  but  it  was  not  incumbent  on  him  to  do  so. 
lie  hiwl  a  discretionary  power,  which  carried 
with  it  the  right  to  refuse  to  sell  them  at  the 
minimum  price  of  one  dollar  and  twenty^live 
cents  per  acre.  (See  opinion  of  Attorney-Gen- 
eral BuUer.  3  Land  Laws,  127.  128.) 

In  14  Psters.  536.  the  court  lias  decided  this 
question.  Tiitliat  ca«e  the  contract  for  leasing 
was  made  after  1834.  Il  is  true.that  the  act  waa 
not  noticed  in  the  argument,  but  this  shows  the 
opinion  !o  hnvc  been  then,  that  the  act  bad 
nothing  to  du  wiiii  the  sulvject.  It  was  argued 
by  Mr.  Btnion  upoti  a  ditu-rent  ground. 

But  Kuppose  tiiat  the  President  was  author 
ized  (o  .'^ell  these  lands.    How  does  the  right  of 

()re  eniptioa  follow?  This  is  a  matter  ret:u- 
ated  by  Congress  only.  Does  the  Act  of 
give  a  right  of  entn  before  the  lands  are  offered 
at  public  sale?  'I^he  Act  of  1830  might  have 
thrown  open  all  lands,  then  in  the  market,  to 
pre-emption  rights ;  but  it  docs  not  follow  thai 
that  of  1834  did  so  too. 

As  to  the  propriety  of  granting  an  injunction 
in  the  equity  case,  on  the  ground  that  the  bill 
alleues  tbai  the  injury  will  be  irrepumble.  (See 
2  hwd  Laws.  17;  3Whe«t..  131;  28tory's  Eq., 
207,  208;  Dewey  on  injunctions,  137,  183.  184, 
112.) 

Mr,  Hardin,  for  defendant: 

The  Act  of  1807  reserved  lead  mines  from 
sale,  but  left  them  subjt  ct  to  the  future  action 
of  Congress.  They  were  not  appropriated  to 
any  pi^ticular  purpose;  no  plan  was  adopted 
for  their  siibscqnent  povernnient.  All  that  was 
done  bv  that  act  was  to  say,  that  at  rK>me  time 
thereafter  Congress  would  consider  what  course 
■ihould  Ite  taken  with  ri'gard  to  them.  They 
were,  therefore,  just  as  much  open  to  the  legis- 
lation of  Congress  as  any  other  portion  of  the 
public  lands.  If  an  appropriation  of  them  had 
been  made,  to  take  immediate  effect,  the  case 


would  have  been  dillfereut;  for  there  dis- 
tinction between  reservation  and  appropristioa. 
Qiants  made  by  executive  officers  were  de- 
clared void ;  but  this  was  not  intended  to  guide 
future  conj^re.ssional  action.  By  the  Act  of 
1830.  pre-emption  rights  are  given  *in  [*i:27 
the  broadest  sense,  except  where  lands  are  re- 
served for  the  United  States.  But  tbev  were 
often  reserved  for  canals,  Ught-hooses.  kc  As 
long  as  the  Act  of  1807  was  In  force,  we  sdnlt 
that  the  Act  of  1830  did  not  ^ive  a  right  of  pre- 
emption to  the  land  in  question,  because  it  w«i 
reserved  from  sale.  But  the  Act  of  April  Stb, 
1  >^32,  permits  quarter  quartcr-eecUons  to  be  eo- 
tered,  and  extends  the  privilege  to  all  house- 
keepers, who  had  settlea  on  the  public  lands,  i 
in  the  broadest  pas.sible  terms.  The  defeod- 
ant  s  plea  tshows  him  to  have  been  entitled  to  , 
claim  it.  There  was  no  reservation  in  the  act. 
It  ha.s  Iwn  sjiid,  by  the  Attoruey-Genenil.  that 
no  settlement  could  be  made  on  lands  which 
had  not  been  offered  for  sale,  and  that  tiie  Sec- 
retary of  the  'rrea.«?ury  must  prescribe  refla- 
tions. Biii  llie  very  terra  implies  a  recognition 
of  a  settlement  thus  made.  What  is  it?  Pre 
eraption:  a  riiiht  to  purchase  before  the  dav  .>f 
public  sale.  Before  the  pa.s.sage  of  such  a  law. 
a  settler  was  an  intruder;  but  ^terwards  be  bad 
an  estate  upon  condition.  And  if  he  complied 
with  the  act.  he  fulfilled  the  condition,  and  the 
e-state  became  absolute.  It  1ms  iR'cn  c^illnl  a 
^ift.  But  if  so.  it  was  a  gift  under  a  legikls- 
tive  grant,  which,  in  ^ect,  vests  die  titw,  of 
whi(m  a  subsequent  patent  is  only  thecvideDce. 
(2  Kent.  255;  4  Peters.  408,  m;  3  Uowsnl. 
316,  844.) 

Being  so,  it  was  not  in  the  power  «»f  t!i!- 
President  or  any  executive  officer  to  talie  U 
away. 

If  wc  look  to  results,  tlu  y  nr^  all  in  our  favor. 
The  object  of  Congress,  in  making  the  origiaai 
reservation,  was  to  prevent  monopoly,  but  not 
the  general  setfl'  tnent  of  the  country.  Tlie 
leasing  system  has  not  paid  expeobes,  autl  ii 
injures  the  land.  The  Secretary  of  War  has. 
for  many  years,  recommended  that  tlu  Kail 
mines  should  be  sold;  and  we  say  lhatCongTe>» 
has  ordered  it.  but  that  the  President  has  ia> 
properly  withheld  them  from  sale. 

By  the  Act  of  20th  June.  1834.  the  President 
was  au&orixed  to  sell  the  public  lands  with 
certain  rtwrvations,  and  these  are  not  within 
the  reservalioDd.  But  the  AlLoruey  General 
Kiiys  that  the  President  was  only  authorized  to 
sell ;  that  it  was  a  matter  within  his  discretioo. 
Be  it  so.  This  removes  them  from  the  list  of 
reservations;  and  being  no  longer  reserved,  the 
pre-emption  htw  of  the  18tii  June  comes  in  and 
operates  upon  them.  What  oomtmeUon  must 
be  given  to  the  word  "  authorized"?  We  say 
it  tnakcs  it  the  duty  of  the  President  to  ieU. 

It  is  not  onlvused  sointhe  Act  of  20thJttoe. 
1834.  but  in  all  acts  in  which  Congres.s  direc;> 
or  authorizes  land  to  be  sold  by  order  of  the 
Preaident.  As  in  these  acta:  February  17th.l2l8. 
.sec.  n.  Lan  l  T.nws.  294;llansh  3d.  1823,  sec. 
10,  Laud  Ltiws.  M-i:  July  14ib,  1832.  sec 
Laud  Laws,  511;  July  7th.  1838,  sec.  1,  Und 
Laws.  578;  March  3d,  1815.  sec.  Land  Lawi, 
260;  May  6th,  1812.  sec.  I.  Land  Laws,  314. 

Congress  never  do<  s  onler  the  President  in 
imperative  terms.  The  *langi.!fc.re  is  ['128 
courteous;  but  it  is  a  ministerial  act  to  pro 
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ckim  the  lands  for  sale.    {Qrignon  v.  A»tor,  2 
Howard,  344.  ) 

ThU  power  can  be  exercified  by  other  officers 
tbaa  the  President;  and  in  the  foUowintr  cases 
other  subordinate  officers  are  authorized.  (jIuij* 
directed,  to  make  sales,  «fcc. :  Secretary  of  War, 
March*!.  1803.  sec.  2,  Land  Laws,  99;  Secre- 
tary of  Treasur\',  March  3tl,  1825,  sec.  1.  Land 
Laws.  403 ;  registers  and  receivers,  April  27lh. 
IS16.  sec.  1.  Land  Laws.  274;  April  30th,  1810. 
«c.  1,  Land  Laws,  176;  "  proper  officer,"  May 
13th.  1800,  sec.  1,  Land  Laws,  78;  "commLs- 
aonera."  July  14th.  1832,  sec.  2.  Land  Laws. 
•)10.  See,  also,  Acts  23d  August,  1842,  sec.  2, 
Actiil24;  4th  August.  1842.  sec.  1,  Acts  83; 
UrthMay,  1842,  sec.  1,  Acts  14. 

These  lead  mine  lands  being  authorized  to  be 
<'ld.  without  any  reservation,  and  no  jwwer 
existing  in  the  President  to  reserve  them  from 
ale.  more  than  any  other  public  lands,  so  much 
of  the  law  of  1807,  as  "  reserve<i  them  for  the 
future  disposal  of  the  Unite<l  States,"  was  nec- 
tswrily  repealed  by  the  Act  of  1834.  The  res- 
ervation being  taken  off,  they  become  subject 
U)  rights  of  occupancy,  as  other  lands,  and  set- 
tlers acquiring  rights  to  pre-emption,  by  virtue 
of  pre  emption  laws,  cannot  be  devested  of  these 
right*  by  tlie  refusal  of  the  President  to  pro- 
claim them  for  sale. 

If  the  pre-emption  laws,  passed  prior  to  the 
Act  of  1834.  did  not  give  the  defendant  a  right 
of  pre-emption,  the  pre-emption  law  of  1838 
did.  This  act  makes  no  mention  of  reserving 
Inil  mines.  It  is  provided  in  this  act  that  it 
4hall  not  extend  "  to  any  land  specially  occu- 
pied or  reserved  for  town  lots,  or  other  pur- 
poses, by  authority  of  the  Unite<l  Slates." 

These  lead  mme  lands  were  not  occupied  or 
Twerveil  for  any  purpose  by  the  United  Slates. 
They  were,  in  1807,  reserved  from  sale  for  fut- 
ure disposal:  but  nowhere  are  they  appropri- 
ated or  reserved  for  the  use  of  the  government, 
U)  dig  mineral,  or  other  special  use.  The  ob- 
ject of  the  original  reservation  was  to  delay  the 
xale  until  0)ngress  should  determine  what  dis- 
position should  be  made  of  them.  Hy  the  law 
<}f  1H34.  and  the  various  pre-emption  laws.  Con- 
gress has  authorized  their  sale  and  disposal,  and 
they  are  not,  consequently,  within  the  meaning 
'>f  any  resfrvatinn  or  appropriaiion  mentinneo 
ID  the  subsequent  pre-emption  laws. 

On  all  public  lands,  authorized  to  be  sold, 
dtiMDS  are  pennitted  and  encouraged,  by  the 
pt»<mption  laws,  to  go  on  them  and  improve 
Item.  To  do  so,  they  must  erect  houses,  break 
up  the  natural  me:idow,  and  fell  trees.  These 
are  all  acts  of  waste,  according  to  the  common 
law. 

The  old  acta  of  Congress  against  waste,  and 
to  poniah  for  trespaaees  In  cutting  timl)er,  &c., 
are  inoonsiatent  with  these  pre-emption  laws, 
and  the  rights  and  privile^^^cs  granted  to  occu- 
pants under  them;  consequently,  they  are  re- 
pealed by  the  pre-emption  laws  subset  (uently 
pasHd.  Neither  action  can  therefore  be  sua- 
tafaied. 

1 ^Mr.  Neltton,  in  reply  and  conclusion : 
The  qoestion  of  a  general  reservation  does  i 
not  ariae  in  the  case.    The  replication  sets  out,  | 
that  defendant  knew  that  mines  were  on  the  j 
land;  and  bv  his  demurrer  he  admits  that  he 
knew  it.    The  Act  of  1807  reserves  mines,  and 
declares  that  all  grants  ot  them  shall  be  consid- ! 
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ered  fraudulent  and  null.  Under  this  act 
alone,  the  defendant  would  have  been  a  tres- 
passer, even  if  he  had  obtained  a  grant  of  the 
land. 

It  has  lieen  said  that  the  district  attorney 
had  no  right  to  bring  suit  without  the  authority 
of  an  act  of  Congress,  But  the  Constitution 
makes  it  the  duty  of  the  President  to  see  that 
all  laws  are  executed,  and  the  power  to  sue  re- 
sults from  the  nature  of  things. 

The  Act  of  1830  is  the  first  and  general  pre- 
emption law;  and  no  law,  now  in  force,  is  in- 
consistent with  this.  It  says  that  its  pmvisions 
do  not  apply  to  lands  which  were  reserved  from 
sale;  but  the  Act  of  1807  had  already  reserved 
these  lands. 

The  Act  of  April,  1832,  has  no  application. 
It  was  not  designed  as  a  pre  emption  law,  but 
to  allow  smaller  subdivisions  than  had  been  be- 
fore toleratetl.  The  claim  here  is  not  for  one 
of  these  subdivisions,  but  an  entire  quarter-sec- 
tion. But  the  privilege  granted  by  the  Act  of 
1832  is  coufinea  to  half  quarter-sections,  and  ex- 
tends to  no  larger  amount. 

The  Act  of  July.  1832,  merely  gave  an  ex- 
tension of  time. 

The  Act  of  1834  appears  to  be  the  chief  reli- 
ance of  the  defendant.  We  admit,  that  if  the 
court  think  that  this  act  grants  the  lands,  the 

ElaintifT  is  not  entitled  to  maintain  this  suit, 
lut  it  does  not  profess  to  be  a  pre-emption  act. 
It  is  to  create  additional  land  districts.  It  au- 
thorizes the  President  to  do  certain  things  in  the 
manner  pre.scTil)ed  by  law.  But  a  pre-cmp- 
tioner  can  only  claim  under  an  act  of  Congress, 
and  this  act  does  not  give  him  power  to  enter, 
which  is  expressly  prohibited  by  the  Act  of 
1880.  It  does  not  follow  that  any  pre  emption- 
er  may  take  up  lands  as  soon  as  their«al(^  is  au- 
thorized. No  statute  gives  him  such  a  right. 
The  question  is,  what  was  the  intention  of  Con- 
gress in  passing  this  law  ?  The  answer  must  be 
sought  in  the  act  itself,  and  in  the  circumstance 
that,  seven  days  liefore,  a  regular  pre-emption 
law  had  iK'en  passed. 

The  Act  of  1838  contains  many  reservations, 
and  it  is  argued  that  mines  are  not  included 
within  them.  But  the  Kcueral  phrase,  "for 
other  purposes,"  will  include  mines;  and  Ijesides. 
it  professed  to  revive  the  Act  of  1830,  with  all 
its  reservations. 

Mr.  JuHtice  Wayne  delivered  tlic  opinion  of 
the  court : 

From  the  foregoing  statement  of  all  the  acts 
of  Congress  havin<j  any  biaring  on  the  subject 
before  us,  we  think  it  obvious  it  was  not  in- 
tended to  subject  lead  mine  lands  in  tlie  dis- 
tricts made  by  the  Act  of  the  26th  June,  1834, 
to  sale  \i»  other  public  lands  are  sold,  or  to 
make  them  liable  to  a  pre  emption  by  .«*ettlers. 

*The  argumt'ut  in  supfwrt  of  a  con-  [*130 
trary  conclusion  is,  that  the  reservations  in  the 
fourth  section  of  that  tuX,  with  the  authority 
given  to  the  President  to  sell  all  the  lands  in  the 
districts,  any  law  of  Congress  heretofore  exist- 
ing to  the  contrary  notwithstanding,  exclude 
lead  mint'  tracts  in  those  districts  from  the  op- 
eration of  the  Act  of  the  3<1  of  Maieh.  1807. 
At  most,  the  language  of  the  fourth  section  of 
the  Act  of  1834  imparts  only  an  autliorily  to 
the  President  to  sell,  given  in  the  same  way  as 
it  has  been  conferred  upon  him  in  other  acts 
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provldinff  for  the  sale  of  the  public  Imdn.  Then  i 
the  question  occuni,  whether  the  section  of  an  | 

act,  m  general  tr  rmstosell  (certain  reservations 
excepted),  wiiliuut  any  reference  to  a  previous 
act,  whi^  cloclftrea  that  lead  mines  In  the  In- 
diana Territory  shall  be  reserrod  for  the  future 
disposal  of  the  United  States,  is  so  far  a  repeal 
of  the  latter,  that  lead  mine  lands  in  a  part  of 
that  territory  are  •'ubjcet'v)  io  •  ilc  as oihcr  pub- 
lic lands  are.  Why  sliotil<l  Uougrese;.  without 
certain  words  showing  an  intention  to  depart 
from  the  policy  whirh  had  LTovenicd  its  legisla- 
tion m  resjK'ct  to  lead  mine  lands  in  the  whole 
of  the  Indiana  tenitofj,  from  1807  to  18.34,  be 
supposed  to  have  meant  to  exempt  a  portioti  of 
the  l^d  mine  lands  in  that  territory  from  that 
policy,  in  an  act.  the  whole  purview  of  which 
was  to  create  additional  land  sale  distriets? 
Besides,  tlie  reservations  in  the  fourth  section 
of  the  Act  of  1684^  exoejA  the  tract  for  the  vil- 
iairc  of  Galena,  are  no  more  than  the  re  affirm- 
auce  of  some  of  the  provisions  of  other  statutes 
fcapecting  reservations  made  or  to  be  made  out 
of  the  pul)lic  lands  in  other  districts;  and  can- 
not, therefore,  be  considered  as  an  enumeration 
in  connection  with  the  general  power  to  sell  all 
lands,  any  law  of  Congreas  heretofore  existing 
to  the  contrary  notwithstanding,  repealing 
another  act,  iirovidinLT  for  a  reservation  of  a 

S articular  class  of  lands  within  the  same  land 
istrict  to  which  the  A«t  of  1884  applies.  The 
res<'r\ ntions  in  the  fourth  section  of  the  .\ct  of 
ISQi  are  Umitatiuoa  upon  the  authority  to  sell, 
and  not  an  enlargement  of  the  ^neml  power  of 
the  President  to  sell  lands,  ^vl^;(1l  by  law,  he 
never  had  a  power  to  aell;  which  have  always 
heen  prohibit«^  bylaw  from  being  sold,  and 

which  never  Irr;  ■  been  sold,  exce|)t  under  the 

autbority*of  a  bj^ecial  statute,  such  as  that  of 
the  8d  March.  1690  (1  Land  Lawa.  497).  which 

anthori/  ri  the  President  to  ranse  the  reserved 
lead  mines  in  the  State  of  Missouri  to  be  sold. 
In  lonkiof^  at  that  act.  no  one  can  fail  to  observe 
the  care  Taken  by  the  crovernment  to  preserve 
its  property  in  the  lead  miue  lands,  or  to  come 
to  Uie  conclusion  that  the  reservations  of  them 
can  only  be  released  by  special  Iciri^lation  upon 
the  subject  uiatter  of  such  re.servHli»>ns.  Au- 
thority, then,  to  sell  all  lands  in  the  districts 
riiule  by  the  .\rt  of  If^'U.  ihon^j^h  coupled  with 
the  concluding  words  of  the  fourth  section,  can 
only  mean  all  lands  not  prohibited  by  law  from 
Ixiittg  sold,  or  which  have  been  reserve<l  from 
Side,  by  force  of  law.  The  propriety  of  this 
Interpretation  of  that  section  is  more  manifest, 
when  It  h  considered,  if  a  contrary  interpreta 
131*]  tion  *iji  given,  that  the  lead  mine  lands 
in  one  district  of  the  same  territory  would  be 
liable  to  sale  and  pre-emption,  and  those  in 
another  part  of  it  would  not  be. 

Can  ony  one  possible  reason  be  suggested  to 
sustain  even  the  slightest  intention  iipon  the 
part  of  Congress,  when  it  was  passing  the  Act 
of  1834.  to  nialxe  such  ditTerences  in  respect  to 
lands  within  the  same  locality,  as  have  jost 
been  mentioned?  Could  Congress  have  meant 
tosay.  vinderapowcr  to  sell,  tliat  it  would  be 
lawf  ul  to  aell  in  the  new  land  district  what  it 
was  unlawful  to  aelt  In  other  land  districts  of 
the  same  territory  of  which  the  new  land  dis- 
trict was  also  a  part?  And  that  settlers  upon 
the  public  lands  wiUiin  the  new  district  should 


have  a  right  of  pre-emption  in  lead  mine  tracts, 
which  settlers  upon  other  lands  within  the 

same  territory,  but  nfit  \rithin  the  new  land 
district,  could'  not  have?   The  mere  fact  of  a 
new  land  district  having  been  made  oat  ef  a 
part  of  the  territory  in  which  the  lead  mine 
ands  had  l)een  reserved,  with  the  authinity  to 
the  President  to  sell  all  lands  in  the  new  (fis- 
trict,  can  have  no  effect  to  lessen  the  force  of 
the  original  reservation.    In  truth,  the  Acts  o{ 
1834  and  1807  do  not  present  a  case  of  conflict 
in  the  sense  in  which  statutes  do.  when,  frem 
some  expression  in  a  later  act.  it  may  seem  that 
something  was  intended  to  be  eioepled  from 
the  force  of  the  former,  or  to  op^ratp  m  a  par 
tial  repeal  of  it.    The  rule  is.  that  a  nerpetual 
statute  (which  all  statutes  are  unless  Umited  to 
a  particular  time),  until  repealed  by  an  act  pto- 
fessing  to  repeal  it.  or  by  a  clause  or  section  of 
another  act  directly  beating  in  terms  uj^n  the 
particular  matter  of  the  first  act.  iiotwit h<t:  nd- 
ing  an  implication  to  the  contrary  may  be 
raised  by  a  general  law  which  embraces  the 
subject  matter,  is  considered  still  to  he  the  law 
in  torce  as  to  the  particulars  of  the  suhyrt 
matter  ]e;zislated  upon.    Thus  in  this  case,  all 
lands  within  the  district  mean  lands  in  which 
there  arc,  and  in  which  there  are  not.  miDeiab 
or  lead  mines;  l)nt  a  power  to  sell  all  lands,  given 
in  a  law  sutisequent  to  another  law  expneailj 
reserving  lead  mine  lands  from  sale,  ctouwt 
lie  said  to  be  a  power  to  m  II  the  n-^f  r-xi 
lands  when  they  are  not  named,  or  to  a'peai 
the  reservation.  Jn  this  case  there  aretwoaeti 
lM.»fnn       in  no  way  count  rt'-d,  except  in  Mth 
being  parts  of  the  public  laud  system.  Hoih 
can  be  acted  upon  without  any  interference  ef 
the  provisions  of  the  last  with  \h<\<i'  of  the 
Urst — each  performing  its  distinct  functiood 
within  the  sphere  as  Congress  designed  they 
should  do     P>nt  further,  that  the  .\ct  of  l^U 
was  not  intended  as  a  repeal  of  the  Act  of  IS'T, 
in  regard  to  lead  mines,  so  as  to  grant  a  right 
of  pre-emption  in  them  to  settlers,  is  manifftit 
from  the  fact  that  an  act  was  passed  only  seven 
days  before  it,  reviving  an  act  to  gnmt  prv 
emption  rights  to  settlers  on  the  pxiblic  lamb, 
which  excludes  settlers  from  the  right  of  prf«- 
emption  in  any  land  reserved  fmm  m\e  bj  act 
of  Consrrejss.    Thus  re-a'''H*rtinir.  ih»'ii,  what 
lijul  been  uniformly  a  part  of  every  pre-empUoo 
law  before,  and  what  has  been  a  llmittliiMi 
upon  the  right  of  pre-emption  in  ever}'  act  f<^ 
•that  purpose  since.    We  do  not  think  [*132 
it  necessary  to  pursue  the  subject  further,  ex 
cept  to  say  that  the  view  we  have  here  taken  of 
the  Act  of  IH'M.  in  reaped  to  lands  containing 
lead  mines,  and  the  right  of  pre  emptioa  k 
them,  is  coincident  with  the  opinion  given  bv 
this  court  in  the  ca.se  of  Wtieor  v  .  JtwkMn  (13 
Peters.  rii:{).     Thai  >  i-  wjix  well  and  tinM 
carefully  considerefl,  and  expressed  JSL>ibr  di> 
liberate  lanuMia^e  of  this  conrf.   'fW' dcitr 
mined  then,  tlu-  point  being  directly  ia  the 
eau»ie,  that  the  Act  of  I S*^  hail  relation  tossatr 
of  lands  in  the  manner  prt5«crib<Hl  by  Isw.  zi\ 
public  auction,  and  that  a  right  of  pre-emptioo 
was  governed  by  other  Jaws.   This  court  mIiI 
"the  very  Act  of  10I]|  fhne,  1834,  undt-r 
which  this  claim  is  mttde.  was  passed  but 
weeli  beb>re  the  one  of  ^^ich  we  are  new 
speaking  (meaning  the;^a(^y6thJuDe,  I8S41, 
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thus  afaowing  that  the  provisions  of  the  one 
vera  not  intended  to  have  any  effect  upon  the 
subject  mutt  IT  on  which  the  other  operated, " 
We  aee  oo  reason  to  change  what  was  then 
the  view  of  the  court.   On  Uie  oontrary,  Uiere 
U  much  in  this  caf?e  in  confirin  it.    Let  it  be 
certified,  therefore,  to  the  jutiges  of  the  Circuit  j 
<\mt  of  the  Uotted  Statet  wr  the  Dtotiict  of  { 
liiinoiH.  that  this  court  it  Of  the  opinion  that  i 
Ute  Act  of  Congreaa.  entStled  **  An  Act  to  create 
•ddHkmal  land  dbtrlcta  in  the  Statee  of  Blinois  I 
I'd  Missouri,  and  in  the  territory  north  of  the  ' 
Sutcof  Illinois,"  approved  June' 26,  lb34,doe8 
not  require  the  Premdent  of  the  United  States 
"0  caase  to  Ik?  ofTered  for  f nlc  the  public  lands 
containing  lead  mines  situated  in  the  land  dis- 
(rieli  created  bgr  said  aet  9d.  That  the  said 
«0t  does  not  require  the  President  to  cause  said 
omtaining  lead  mines,  to  be  sold,  be- 
the  nth  section  of  the  Act  of  the  8d  of 
March,  1807,  entitled  "  An  Act  making  pro- 
>iaon  for  the  disposal  of  the  public  lands  sit- 
asMd  hetween  the  United  States  militaiy  tract ' 
asd  the  Connecticut  reserve,  and  for  Other 
puposeB,"  is  still  in  full  force. 

To  the  third  question  we  reply,  that  the  lands  ] 
cijotainincr  lead  miiii'>  in  the  Indiana  Territory. 

ID  iliat  part  of  it  made  into  new  laud  districts 
hr  the  Act  of  the  S6th  Jane,  1834,  are  not  sub-  j 
>rT.  under  any  of  the  pre-emption  laws  which 
iive  been  paawd  1)J  Congreea,  to  a  pre-emption 
J  V  settlers  upon  the  pahnu  lands. 
To  the  4th  Question,  we  reply  that  the  4th 
iw:tion  of  the  Act  of  1834  does  in  no  way  re- 1 
jwal  anv  part  of  the  5th  section  of  the  Act  of 
■!  <^?..rof  March,  1807,  by  which  the  lands  | 
Qtaining  lead  mines  were  reserved  for  the  i 
future  disposal  of  the  United  States,  by  which  ' 
rrants  for  lead  mine  tracts,  discovered  to  be  \ 
^iich  before  they  may  be  bought  from  the 
I  nited  States,  are  declared  to  be  fraudulent  i 
iod  null,  and  which  authorised  the  President 
to  lease  any  lead  mine  which  had  been,  or 
might  be,  discovered  in  the  Indiana  TenrltOty, 
frir  a  tenn  not  exceeding  Ave  years. 

To  the  6th  question  we  reply,  that  the  land 
containing  lead  mines  in  the  districts  made  Ijy 
the  Act  of  1834,  are  not  subject  to  pre  emptiou 
iMlade  under  any  of  the  adsttog  laws  of  Con- 


133*1  *Tbe  foregoing  answers  apply  also  to 
the  pooita  upon  whidi  the  judges  were  divided 
in  opinion  upon  the  l)ill  in  chancer}-,  between 
'b«  Uaitod  States  and  the  defendant  Gear,  ez- 
rpt  tf»  fourth  question  certified  in  that  case; 
^r.d  to  that  we  reply,  thut  digi^in^  lead  ore 
tntu  the  lead  mines  upon  the  public  lands  in 
iHi  UtaM.  States,  is  such  a  waste  as  entitles 
Pil0illtd  filateato  a  writ  of  ii^unctbn  to  re- 
■  Ml 


[Fur  the  diHsenting  opinion  of  Mr.  Juttiee 
HcLsAji,  aee  App.,  p.  7w.] 


UT  Wood.  *  M^S;  MeAiL,M, 


SAMUEL  GORDON,  FlaiHt^ff  i»  Emr, 

t. 

THE  APPEAL  TAX  COURT. 

JAMES  CHE8T0N.  Plaintiff  in  Smr, 

r. 

THE  APPEAL  TAX  COURT. 

OorpanUe  proj)erty  of  bank  tazuhk,  cJiarter  not 
— ttatvt^  of  Man/land,  ronfitnirtion  of 

The  ctmrtPr  of  a  t>nnk  Is  u  friuicliiSO,  which  Is 
iini  tH\!iM<-,  &»  such,  if  a  priei'  has  t)eea  paid  for  It, 

whlrli  tlie  I/'tfislature  accepted. 

liut  th».' corporate  nropcrty  of  the  )>ank  la 
arable  from  the  franchise,  and  may  be  taxed,  unless 
there  1m  a  siM-cial  a«rceinent  to  the  contrary. 

The  Ix  Rishitnre  of  Maryland,  in  IKJI.  continued 
the  chartci  H  of  .several  bankw  Ut  IsiTi.  upon  e<tn- 
dition,  that  they  would  make  a  road  and  pay  « 
school  tax.  Thin  would  have  exempted  tlicir  fran- 
chlfw^,  but  not  their  i»rop<'rty.  from  taxation. 

Hut  another  chiU8c  In  the  law  provided,  that 
upon  any  of  the  aforesaid  banks  aec<^ptini;  of  and 
comi-l\liijr  with  the  teriuM  and  conditions  of  the 
act,  the  laith  of  the  State  was  pletljfed  not  to  im- 
pose any  further  tux  or  l»urdcn  upon  them  durlnir 
the  contiiunuice  of  their  (  liarterH  under  the  act. 

ThiH  wa>^  a  contract  relating  to  soniethlnif  Iwyond 
the  franchise,  and  exempted  the  stookholderB  from 
a  tax  levie<l  unon  them  m  indlvldnais*  aoconUttff  to 
the  anu)unt  or  their  stock. 

THESE  were  kindred  cases,  brought  up  l)y 
writ  of  error  from  the  Court  of  Appeals 
of  the  State  of  Haiyland,  under  the  85th  sec- 
tion of  the  JudUctarjr  Aj^  of  1789. 

The  flnt  case  depended  upon  the  const  it  ti- 
tionallty  of  a  tax  iinimsed  by  the  L<*fri.slattire 
of  Maryland  in  lb41,  it  being  alleged  to  be  in 
violation  of  a  contract  made  07  the  Legislature 
in  1821 ;  and  the  secotid  depended  upon  the 
same  circumstance,  with  the  addition  that  the 
plaintiff  in  error  was  entitled  to  the  hen^t  of 
the  same  contract,  by  virtue  of  an  act  of  the 
General  Assembly,  {passed  in  18S4. 
The  facts  in  the  case  were  these: 
At  Novemlior  «es«ion,  1804.  the  Lcirislature 
of  Maryland  incorporated  the  Union  Bank  of 
Maryland.  Samuel  Gordon,  the  plaintiff  in 
error  in  the  first  c;me.  was,  at  the  institution  of 
the  suit  below,  a  st(X)kholder  in  this  bank.  No 
ffinug  was  required  to  be  paid  to  the  State,  but 
five  thr)us,'»nd  shares  were  reserved  for  the  use 
and  benetit  of  the  State  of  Maryland,  to  be 
subscribed  for  by  the  State,  when  dedred  by 
the  Leirisiature  thereof.  The  charter  waa  to 
last  until  1816. 

At  the  session  of  1812,  the  Legislature  passed 
an  act,  entitled  "  An  .Vet  to  inrorporate  a  com- 

f)any  to  make  a  turnpike  road  leadintr  to  Cum- 
H^rland,  and  for  the  extension  of  the  charters 
of  the  several  *bank8  in  this  Slate,  and  [*134 
for  other  purposes."  It  proposed  to  extend 
tlie  charters  of  the  banks  to  IKiCy,  uponcondi* 
tion  that  they  would  subscribe  for  as  much 
stock  as  woula  raise  a  fund  necessary  and  suf- 
ficient to  finish  and  complete  the  road,  and 
upon  the  further  condition,  should  bind  them- 
sehres  to  pay  into  the  treasury  the  sum  of 
$20,000,  for  each  and  every  year  that  the 
charters  should  continue;  the  fund  being 
pledged  for  the  support  of  common  schoojs. 


U.  B.,  Book  11. 


NOTC— ^8  In  vfJttal  rights  and  how  uMtliUA  hu 
tulmmtent  iitatutt,  or  repeal  of  itatatc,  eoe  note  to 
Fletcher     Peck,  6  CvatiMi«  M. 

34  «2» 


Digitized  by  Google 


184 


dnPRBMB  COUBT  OF  THB  UhITBD  StATBS. 


The  12ih  secliou  was  m  foUowh: 

•'  Tlmt  uitiiii  any  of  ihe  banks  in  this  State 
onniplyiug  with  Hit-  conditions  of  this  act,  the 
frtitU  of  the  State  is  hereby  pledged  not  to  im- 
po.se  anv  further  tax  or  bonus  on  the  said 
bunks  during  the  conthniatJoa  of  their  dwr- 
tcrs  under  thisacL" 

Thin  act  waa  not  aoeeptad  by  any  of  the 
blinks. 

At  the  session  of  1818,  the  Legislature  passed 
another  act,  which  was  entitled  a  supplement 
to  the  foregoing.  The  lit  section  incorporated 
a  company  to  make  the  road.  The  second  was 
as  follows:  ■■  And  for  \hv  purpose  of  raising 
a  fund  to  make  and  complete  said  road:  Be  it 
enacted.  That  the  chartm  of  the  several  banks. 
A:r..  shall  be,  and  they  arc  hereby  continued 
and  extended  to  the  Ist  day  of  January,  lbil5, 
and  to  the  end  of  tlie  seauon  of  tiie  <3enenu 
Assembly  next  thereafter,  \ipon  condition  of 
the  said  eeveral  banks  subscribing,  in  propor- 
tion to  their  reepectiTe  capitals  actually  paid 
in  at  the  time  of  sticli  .'•ubscriptions,  for  as 
much  stock  as  is  necessary  and  sutlicient  to 
finish  and  complete  said  road,"  Ac.,  &c. 

The  7th  section  enacted  that  every  bank 
sliould  pay  annually  into  the  treasury  the  mm 
of  tweaty  oenla  on  every  hundred  doIlarH  of  the 
capital  stock  acttially  paid  in;  and  if  this  were 
neglected  for  six  munilis  after  it  was  due,  the 
bank  so  ne^ecting  should  forfeit  its  charter. 

The  Hcction  continued  th*-  churters  of 
such  biiuk.s  as  complied  witii  ihc  act  until 
1835. 

The  11th  section  ran  thus :  ' '  That  upon  any 
of  the  aforesaid  banks  accepting  of  and  com- 
plying with  the  tc^ms  and  conditions  of  tliis 
act,  the  faith  of  the  State  is  herebv  pledged  not 
to  impose  any  further  tax  or  burden  u;)on 
them  during  the  continuance  of  thiir  charters 
uuder  this  act;  and  in  case  of  lh»  acceplance 
of  and  compliance  with  the  provisions  of  this 
ai  I  by  the  several  banks  hereby  n  (juired  to 
make  the  aforementioned  road,  the  fuiUi  of  the 
State  is  further  solemnly  pledged  to  Ihe  sever- 
al existing  banks  in  the  city  of  Bjiltimore,  not 
to  grant  a  charter  of  incorporation  to  any 
other  banking  institution  to  tio  established  in 
the  city  or  i)rc>cincts  of  Haltimon  before  the  let 
day  of  January,  1885." 

At  the  session  of  1816,  an  act  was  fMSsed. 
"declaring  the  continuation  and  extension  of 
the  charters  of  the  several  bauks  Lhc;rein  men- 
tioned." It  recited,  that  several  banks,  and 
amongst  them  the  Union  Rank,  had  accepted 
the  Act  of  1813,  and  then  declared,  that  their 
charters  were  extended  to  1835. 
i;i5*]  *Al  the  session  of  1821,  another  act 
wius  p^is^ed,  cu  lit  led,  "  Au  Act  to  iucorjxjrate 
a  company  to  make  a  turnpike  road  from 
lioonsborough  to  Hagerstown,  and  for  the  ex- 
tension of  the  charters  of  the  several  banks  in 
the  city  of  I^ltimore.  and  for  other  purposen." 
The  preamble  was  as  follows:  "  Wber^  it  is 
to  the  interest  of  the  State  that  a  turnpike  road 
sliould  be  made,  leading  from  Boonsborough 
to  Ilagerstown,  in  Wasaington  County,  and 
It  is  represented  to  the  Lesishiture,  that  Ihe 
banks  hereinafter  mentioned  are  willing  to 
make  the  same,  if  au  extension  ot  their  several 
diarters  be  granted  to  them,  as  they  were  here> 
to  fore  ex  ten  (led  by  an  actcntl(1»-d  n  '-njpplemenlto 
the  act  entitled,  an  act  to  incori>uraie  a  company 

680 


to  make  a  turnpike  road,  leading  to  CumtKi 
land,  and  for  the  extension  of  the  charters  of 
the  s«'veral  bank<-  in  the  city  of  Baltimore,  and 
for  other  purpobcis,  pae<iMxi  at  December  scbsioo, 
1818:  Therefore.  Be  it  enacted."  Aql 

The  Ist  section,  incorporated  aeompany  to 
make  the  road. 

The  2d  section  was  as  follows:   "And  for 
the  purpose  of  raisina:  a  fund  to  make  and  com 
pletc  said  road.  Be  it  enacted.  Thai  the  char 
ters  of  the  several  banks  aforesaid  shall  be,  and 
they  are  hereby  continued  and  extended  to  Iht 
1st  day  of  January.  1845,  upon  condition  of 
the  8aid  several  banks  subscribing,  in  proper 
tion  to  their  respective  capitals  actually  paid 
In  at  the  time  of  such  subscriptions,  iat  as 
much  stock  as  is  necessary  and  suiBdcnl  to 
finish  and  complete  said  road,"  &c. 

The 6th  section  was  as  follows:  "That  if 
the  said  company  shall  not  commence  the  mak- 
ing of  the  said  turnpike  road  within  twoy«u« 
from  the  passage  of  this  act,  and  d»ll  ihm 


complete  tlie  Same 


•n 


nr  vears  thereafter,  the 


right  of  the  said  comouny  to  the  said  nmd  shali 
revert  to  the  State  of  Maryland,  and  the  char- 
ters of  the  wiid  bunks  are  hereby  declared  not  to 
be  continued  or  extended  by  virtue  of  this  act  " 
The  7th  section  enacted,  that  the  hanks 
should  annually  pay  to  the  treasurer  ilie  '»uin 
of  twenty  cents  on  every  hundred  (iollars  af 
the  capital  stock  of  each  bank  actually  puid 
in :  and  in  case  of  neglect,  the  bank  was  to  for- 
feit its  charter.  . 

The  8th  section  renewed  and  continii»'»i  the 
charters  of  the  complying  banks  until  isir,  and 
the  session  of  the  OcnenU  Asscadjly  next  then, 
after. 

The  11th  section  was  as  follows:  "That 
u|x>n  any  of  the  aforesaid  banks  accepimg  of 
and  complj'ing  willi  the  terms  anil  condition? 
of  this  act,  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  farther  tax  or  hae- 
den  u|>on  them  during  the  continuance  of  thfir 
charters  under  this  act ;  and  in  case  of  lite  so- 
ceptanoeof  and  compliance  with  the  prowv- 
ions  of  this  act  by  the  s<  vr  ral  banks  hereby 
required  to  make  tlie  aforeuientioued  toad,  Uiie 
faith  of  the  State  is  further  pledgedi  to  the 
aforesaid  bank<^  in  the  city  of  BaUinjore.  not  to 
grant  a  cliarter  of  incorporation  to  any  other 
banking  institution  tu  be  established  in  the  city 
or  precincts  of  Baltimore  before  the  ist  day  of 
January,  1845." 

♦The  12th  section  was  as  follows:  [*1S6 
"Tlmt  the  said  biuiks,  specified  in  the  tth  sht 
tiuu  of  this  uct,  should  they  elect  mi  to  do,  shall 
be,  and  they  are  hereby  exempt  from  the  pay- 
ment of  the  nnnnal       !if  :»by  imposed  upoo 
condition  of  their  pavim;  ;o  the  treasurer  of 
the  West  :  II  Sliore  of  Maryland,  e»n  or  I k  fore 
the  Ist  day  of  Jauuarj',  1823,  the  sum  of  #10i>. 
000,  to  lie  appropriated  in  the  manner  ben: 
in  before  provided  for." 

The  Lolon  Bank,  as  was  admitted  in  the 
court  below,  duly  accepted  and  complied  with 
the  terms  an(!  <  onditions  of  this  Act  of  1821. 

At  the  session  of  the  Legislature  of  Deoem- 
ber,  1884,  an  act  waa  passed  (chap.  274)  to 
"extend  the  charters  of^ several  banks  in  thr 
city  of  Baltimore,"  by  wiiich,  anwnjpt  other 
enactments,  the  diarttfr  of  the  iTnioB  mnk  was 
extended  to  tlie  en  1  f  f  rhe  year  iSoO.  It  ir- 
iroduced  some  new  provisions  into  the  charter. 
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rvi|uired  the  payment  of  the  8chf>ol  tax  nDtl  a 
proportion^  taaie  of  IV.OOO;  but  contained 
DO  <'i;ipn}»tinn  like  that  of  the  llthaectioD  of 
lit  Act  of  11*21. 

At  the  eession  of  December,  1885«  the  Parm- 
.rv  and  PlrtntL-rs'  Bank  was  incorpfirated.  It 
ftiii  required  to  pay  a  bonus  and  school  ta:^, 
but  tbe  charter  ooatalned  no  exemption  from 
tixalian 

.It  the  saiiu-  <<'!»aion,  via.,  DeceralxT  IH^i"*, 
i>u  act  (chu;).  142)  was  pened.  rccitiiiL'  iii  ii 
Tlsf  ri;L>.  l.y  the  lltb  wtinn  of  the  Act  of  18"^1. 
Ihe  taith  of  the  State  wajs  pledged  uoL  to  im- 
poie  toy  further  tax  or  burden  upon  certain 
l«uk«.  and  it  was  eq\iitnble  tliiii  other  bank.s 
<iK^kl  stand  ou  equal  fuoliug,  and  enacting 
(ittt  tfie  &ith  of  the  State  was  pledged  not  t<  > 
inipofse  any  further  or  other  tax  ou  biinkH  in- 
'irporated  since  the  year  1822  than  luiKht  l>e 
mposed  on  banks  which  had  compUea  with 
Ik-  *eTTn<,  of  that  act. 

Tlic  ;ki  stciioa  wan  as  follows:  "  And  be  it 
•nacted.  That  in  the  said  Act  of  1821.  it  was 
au,  nor  is  it  now,  the  intention  of  the  General 
A<i^mbly  of  3Iary]and,  to  exempt  from  taxa- 
ii<n  and  equitable  contribution  to  the  common 
twrdena  for  State  purposes,  the  property,  stock, 
'If  dtrideoda  Mverally  held  in  or  derived  from 

V  Ijcink  in  this  State,  by  any  person  or  per 
«uas  whatever:  but  that  the  true  intent  and 
Mnhig  of  the  pledge  given  by  the  mid  act 
r  Amembly  was,  to  limit  the  taxHtion  upon 
the  fnochiaea  onlv  of  the  baaka  therein  men- 
Ikofd." 

Ih  Apnl.  18-11.  an  m  l  was  passed  "  for  the 
ft&eral  valuation  and  aieesament  of  property 
n  this  State,  and  to  proTide  a  tax  to  pay  the 
'ieb:>of  the  State."  it  direetcd  unn  ngst  other 
'Jua&t  thai  * '  all  stocks  or  8haret»  owned  by 
feadettta  of  this  State  in  any  bank,  institution. 

:  company  ineorporated  in  any  other  State  or 
i«niu>iy:  all  stocks  or  shareu  in  any  bank,  in- 
ttitiitkm.  or  company  incorporated  by  this 
"•ta'r  ."  ttc.  should  be  assessed,  and  a  tax  ini 
;  >^  upon  this  and  ail  other  species  of  prop 

rty,  of  twenty  cents,  or  one  fifth  of  one  per 
■^ni.  on  every  hundred  dollars  of  asseK^able 
I  roperty,    it  also  provided  for  an  Appeal  Tax 
(>Hirt.  wliosedecidooa  alMNild  be  carried  to  the 
Tourlof  Appeals. 

187  •]  *in  the  trial  ol  the  cause  in  the  Court 
••f  Anpfin,  the  following  agreement  was  filed : 
"It  is  agreed,  th-it  the  rippcllMnt  banks,  to 
"  it,  the  Uojon  J^nk  of  Maryland,  the  Buuk  of 
I^iimore,  the  Mechanics'  ^nk  of  Baltimore. 
'he  Commercial  and  Farmers'  Bank  of  Balti- 
oiore,  the  Marine  Hank  of  liallimore.  aud  the 
Famieia'  and  Merchants'  Bank  of  Baltimore. 
'>mmonly  called  tbe  old  banks,  werf  f  hHrtere<l 
I'-rtvious  to  tbe  year  of  ^21,  and  lii  it  ihenew 
Uaks,  to  wit.  Ilia  Heit;hant8'  Bank  of  lialti- 
n  >re.  the  Farmer?*'  and  Planters'  Bank  of  Bal- 
■^:nore,  the  Citizens'  Bank  of  Baltimore,  and 
tim  Western  Bank  of  Baltimore,  werecharterc  d 
•ini'e  thc»  year  lb30:  the  respective  perio<ls  of 
mcorporation  of  all  the  aforegoing  banks 
■ippeaiing  by  reference  to  their  charter-^. 

"  Tf  i*.  admitted  that  the  old  banks  have 
(July  accepted  and  complied  with  the  terms  and 
conditioaa  of  the  Act  of  1821,  ehap.  VM,  the 
maaoer  of  which  acceptance  appears  by  the 
(vpermarked  A,  herewith  filed;  and  have  also 
~  conpUed  with  tlie  provisiona  of 


the  Act  of  1834,  chap.  274:  and  it  ia  also  ad- 
mitted, that  taxes  have  always,  sinoe  the  in> 

corporation  of  said  V)Lnks.  ht  cn  levie<i  and  as- 
sessed upon  their  real  and  personal  property  in 
all  the  dtiea  and  counties  of  this  State,  in  tbe 
same  manner  as  upon  ]irt>perTy  of  the  same 
kind  bcluugtug  to  individuals,  and  that  said 
taxes  have  always  l)een  paid  by  said  banks  up 
to  this  time.  And  it  is  fuiilu'r  admitted,  that 
said  banks  did  not,  at  the  time  of  the  enact- 

1  at  of  the  Act  of  1841,  diap.  88.  nor  have 
Lhey  at  any  time  since,  paid  or  redeemed  their 
notes  or  oihtf  obligaiiuus  in  specie." 

The  Court  of  Appeals  dcdcied  that  the  tax 
imposed  by  the  Act  of  1841  wa??  not  a  violation 
of  the  contract  between  the  State  and  the 
banks,  which  wa«  affected  under  the  Act  of 
lb2l,  and  to  review  this  opinion  Uie  writ  of 
error  was  brouuht. 

^feMr$.  MtmdUk  and  IhUgmif  for  the  plaialUb 
in  error. 

Mr.  Nd»on,  Atloruey-General,  and  Mr.  Steele 
for  the  defendants. 

In  the  case  of  Samuel  Gk>rdon.  the  counsel 
for  the  plaintiif  in  error  contended ; 

1.  That  the  Union  Bank  of  Maryland  having 
accepted  of  and  complied  with  the  terms  and 
conditions  of  the  Act  of  1821,  chap.  181,  aeon- 
tract  was  created  by  the  lltli  section  tliereof, 
on  the  part  of  the  State.  "  not  to  impose  any 
further  tax  or  burden  upon  said  bank  daring 
the  continuance  of  its  charter  under  the  Nih 
section  of  said  act;  and  that  this  exemption 
from  taxation  extended  to  all  the  property  of 
said  bank,  real  and  i>ersonal. 

2.  That  the  1st  aud  45th  sectitma  of  the  Act 
of  1841,  chap.  23.  imposed  upon  the  said  bank 
"a  further  ta.\  aiul  burden,"  in  violat"i:n  of  the 
said  contract,  and  was  therefore  void  as  against 
the  provlsioDS  of  the  Cpnstitutioiiof  the  tjnited 
States. 

And  in  the  case  of  James  Cfuitan,  Plain  tiffin 
Srrar,  v.  1%e  Appeal*Tnse  Oomi,  who 

V.  1^  1  ^^^tockholder  in  the  Farmers' and  PI mt!  rs' 
Bunk  of  Baltimore,  one  of  the  new  banks 
chartered  since  1680,  the  counsel  for  said  Glies- 
fon  contended : 

That  if  the  aforesaid  assessment  law  of  1841, 
so  far  as  it  imposes  a  further  tax  uixm  the  stock- 
holders of  tiie  nld  banks,  should  be  declared 
void  for  iiH  repugnance  to  the  Constitution  of 
the  United  Statw,  then,  that  it  is  equally  void, 
so  far  m  it  imposes  an  Mfldifionai  tax  upon 
James  Cheston,  th<-  stockhuldur  of  uae  of  the 
nv.w  banks,  as  it  thereby  deprives  the  new 
banks  of  the  immnnitv  from  further  taxation 
granted  to  them  tiy  tlie  Ist  section  of  the  Act 
of  1833.  chap.  142.'wbich  immunity  is  itself  a 
franchise,  uranted  for  a  valuable  consideration, 
and  cannot,  therefore,  be  taken  away. 

Mr.  DiiUiny,  for  the  plaintiffs  in  error,  said 
that  he  would  not  stop  to  cite  authorities  to 
show  Umt  tlte  law  was  void,  if  it  impaired  the 
obligation  of  a  contract,  but  would  refer  to  two 
cases  which  were  analogous  to  the  present.  (7 
Cranch.  154;  4  Peters,  561.) 

lie  then  entered  into  a  detailed  examintitioii 
of  the  charter  of  the  Union  Bank  with  its 
several  supplements,  aud  asked  the  court  to 
compare  tlie  11th  s<'<;tion  of  the  Act  of  1821 
with  the  Act  of  1641,  and  he  thought  it  wotUd 
be  found,  tliat  die  latter  took  away  what  tiie 
former  gave.  Itwaa  sdmitted  that  tliere  was 
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an  exemption  of  some  kind  in  the  Act  of  1821. 
and  the  only  question  in  the  CMe  wb>,  what 
kind  of  exemption  was  it? 

In  Dwarris  on  Statutes,  51  (9  Law  Library), 
it  was  said  that  every  ■vs  oid  of  h  statute  must 
have  its  effect;  that  it  was  better  to  observe 
what  the  Le^slature  said  than  what  they  are 
supposed  to  hftv(!  uu'imt.  Apply  this  to  the 
paranaph,  coupled  with  the  doctrine  that  in 
MamaiM  property  is  not  taxed,  but  penona  are. 
(1  ifaxcy's  Laws,  12,  Declaration  of  Rights,  ar- 
ticle 13,  shows  this.)  The  exemption  was  then 
a  pledge  givea  to  a  person,  viz, ,  the  bank.  Why 
should  it  he  liinitr  <l.  as  contended  for  by  the 
opposite  side,  to  au  exoneration  of  the  franchise 
merely  from  taxation?  The  eomtittCtlOD  ought 
In  In  in  favor  of  the  banks,  becauselt  was  the 
inteuLion  of  the  Legislature  to  invite  them  to  ac- 
cept the  law.  If  you  narrow  it  down  now,  it 
is  not  the  spirit  in  which  the  offer  was  made. 
It  18  easy  to  see  what  that  spirit  was.  The  two 
objects  of  promoting  internal  improvement  and 
fostering  public  schools  wi  re  «rreat  public  ob- 
jects, and  it  was  very  desirable  to  encourage 
them  without  resorting  to  direct  taxation.  The 
l)anks  were  the  invited  p  irty,  and  the  act  wa5 
to  be  laid  before  tlie  stockholders  for  approval 
or  rejection.  Of  coai«e»  the  terms  woiuld  be 
closely  looked  at.  The  proposition  was.  thftt  no 
"further"  tux  should  be  imposed.  The  word 
"further"  refers  to  the  preceding  section,  in 
which  the  tax  for  the  road  and  schools  is 

{trovided.  It  is  true  that  the  Act  of  1841 
mposed  a  tax  upon  the  property;  but  the 
tax  for  v<m<}  and  schools  feH  upun  the  very 
hame  properly,  and,  as  it  Iiuppcned,  was 
of  ]  n  I  the  same  amount.  A  further  tax  of  the 
l«Jj**J  *same  rhn  meter  was  meant.  The  ob- 
ject to  which  the  money  i&  to  be  applied  makes 
no  difference  in  the  character  of  the  tax.  The 
clause  is  clear  in  itself,  and  we  are  not  to  look 
to  the  preamble,  a*  a  ^uide  to  intention,  unless 
there  is  some  ambiguity.  (Dwarris  on  Stat., 
19.)  And  if  we  look  to  the  preamble,  it  will 
not  enli|:hten  us,  because  it  only  refers  to  the 
road,  without  saying  anything  about  schools. 
If  the  exemption  related  only  to  the  franchise, 
it  was  worth  nothing,  because  whether  the  tax 
should  be  laid  on  the  franchise  or  the  proj)erty 
of  the  baoic,  the  same  people  would  ^y  it  in 
either  case.  The  Legislature  could  have  de- 
riveil  the  same  amount  by  taxing  property  as 
if  they  taxed  the  franchise;  and  to  hold  that 
they  were  at  Hherty  to  do  so.  of  course  renders 
the  exemption  of  the  franchis<;  worthless. 
There  are  two  decisions  upon  similar  words: 
(3  Harrison,  78.  79,  80  ;  7  Dana.  84S). 

Tnu',  the  banks  have  ta  n  tofore  paid  tnxes 
upon  their  real  property,  but  the  amount  was 
trifling,  and  the  stoMc  was  not  taxed  aa  now. 
Besides,  th*  ir  r  nsent  does  not  furnish  a  rule 
by  wiiich  we  are  to  construe  the  law. 

It  Is  said,  on  the  other  side,  that  the  contract 
of  exemption  w*ft/?  made  with  the  bank  and  not 
the  stockholders:  and  bv  the  Act  of  1841  only 
the  latter  are  taxed.  But  what  is  a  corpora- 
tion? Only  the  union  of  certain  persons,  with 
power  to  sue,  &c.  (4  Peters.  553;  Angell  & 
Ames  on  Coip^,  1.  8.  5.) 

The  name  is  only  the  legislative  baptism  of 
the  stockholders.  Natural  persons  are  substra- 
tum of  ihu  corporation;  thQr  receive  all  its  ben- 
efits. They  pay  the  taxes,  and  yet  ita  an  toki, 
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that  a  contract  for  the  l)enefit  of  the  corpora 
tion  does  not  reach  them.  Thej  were  the  per- 
sons who  accepted  the  law  in  a  general  meet- 
ing, and  not  the  bank,  act  iug  as  a  corporation. 
W  hat  is  the  difference  between  taxing  them  ia 
the  gross  and  taxing  them  individually? 

As  to  the  case  of  Cheston.  He  is"  a  stock- 
holder of  the  Farmers'  and  Planters'  Bank.  oDe 
of  what  are  called  the  new  banks,  chartered  in 
1886.  The  Act  of  March.  1886.  chap.  142.  pots 
these  on  the  same  footing  with  the  (>ld  banio. 
The  dd  section,  it  is  true,  says  that  tbe  exemp- 
tion relates  only  to  fnmchises;  but  the  Legis 
lature  had  no  right  to  deprive,  by  law.  the 
banks  of  a  benejQt  which  they  had  already 
acquired  under  a  contract.  And  tlie  wonli 
"  without  violation,"  &c..  show  that  the  Iv^gis- 
laturedid  not  intend  to  take  away  any  sw2b 
benefit 

The  tax  of  1841  clashes  with  the  exempli* n 
It  is  laid  on  everything  which  constitutea  the 
property  of  the  hank,  because  In  a  adMdule 
evervthing.  even  the  franchise,  goes  to  make 
up  the  aggregate  value  ol  the  stock,  and  the 
tax  is  laid  on  the  cash  value  of  tiie  ttotk.  By 
the  17th  section,  the  asses«)rs  are  dinn^ttil  ''^ 
value  it  at  the  market  price.    But  the  market 
price  is  governed  by  the  value  of  all  the  differ 
♦'ut  species  of  property  held  by  the  Imuk.  inclu  i 
mg  even  tbe  franchise,  because  a  purdia»er 
looks  at  all  these,  when  about  to  •Invest.  (*140 ; 
It  is  impossible  to  separate  that  portion  of  thw 
tax  which  falls  upon  the  franchise,  and  as  ihis 
Legislature  has  covered-  the  whole  Om  entlfe  i 
tax  must  fall.  ^ 

Mr.  St^tk',  for  the  defendants  in  error,  con-  j 
t<!nded : 

1.  That  the  contract  bc-tween  the  .Stnte  of 
Maryland  and  the  Union  l^ank  of  Maryland, , 
created  by  the  Act  of  chap.  181,  and 
continued  by  the  Act  of  1834.  chap.  274.  fx- 
era])ietl  from  taxation,  not  the  property  of  eaid 
bank,  nor  the  shares  of  its  stock  in  the  hands 
of  individual  stockholders,  but  its  corporate 
franchises,  and  their  exercise  during  the  con- 
tinuance  of  its  charter. 

2.  That  the  tax  imposed  by  the  Act  of  1841. 
chap.  38,  being  a  tax  upon  the  atuues  of  stock 
owned  by  individual  stoclcholders,  was  nut  a 
violation  of  the  contract  between  the  Slate  and 
the  Imnk,  and  waa.  tlierefore,  not  unconfti- 
lutional. 

In  the  case  ol  Jaam  Chadon,  a  tax  was  tia> 
poaed  and  anncssed  under  the  same  Act  of  1841. 
chap  '-')  i  n  the  shares  of  stock  owned  by  th# 
plaintiJI  in  error  in  the  Farmera'  and  Flankss^ 
Bank  of  Baltimore  a  bank  chartered  sfaM 
1880,  and  not  included  in  the  provi.stc)n.*i  of  tlxe 
Act  of  1821,  chap.  IBl.  and  the  Aa  of  mk 
chap.  874. 

In  this  case,  the  counsel  for  the  dafani—tii 

error  contended — 
That  the  phOntUr  in  error  was  entitled  tnsi 

immunity  from  taxation  upnn  Ins  ahares  of' 
Slock  in  said  Farmers'  and  Plantera'  Bank  oil 
BalUmore,  either  under  the  acta  of  AaHnhlyJ 
hereinbefore  mentjonedt  or  mdar  thk  Aflt  kt\ 
1886,  chap.  142.  | 
Mr.  8UeU  said  the  Appeal  Tax  Court  is  Ihnj 
nominal  defendant  only;  the  n»il  one  ia  ^ 
State  of  Maryland.  The  Act  of  18#1,  dMp 
88,  is  a  general  tax  i^MD  all  property:  not  on 
banks  alone,  butevviyspeciaaof  property.  Tin 
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Court  of  Appeals  decided  that  it  did  not  con- 
fiicl  with  the  Act  of  1821.  Is  it  not  a  rule  that 
iLl*  court  will  adopt  a  State's  construction  of 
iu  own  laws? 

In  this  c&!>e  it  is  not  correct  to  construe  the 
ftmtract  favorably  to  the  banks.  On  the  con- 
JTiry,  the  rule  is  to  construe  strictly  any  pro- 
rision  which  imposes  a  limit  upon  the  taxing 
f»»wer.  (4  Peters.  5()3.  Prov.  JitnJc  v.  liiU- 
\*gt.)  11  Peters,  546-^>48,  carries  the  rule  still 
further. 

Such  a  nile  is  necessary  to  protect  the  com- 
munity from  improvident  legislation.  Another 
rule  Ls.  that  where  there  are  two  constructions, 
tliat  one  is  adopted  which  will  produce  the 
\e»iA  injury.  It  has  been  said  that  our  con- 
«ruction,  exempting  franchises  only,  renders 
ibt  whole  nugatory,  because  the  franchises 
«(«jld  have  bwn  safe  from  taxation  without 
foch  exemption.  But  nut  so.  Being  the  crea- 
ttirw  of  law,  they  are  peculiarly  appropriate 
for  the  taxing  power.  (4  Wheat.,  699;  12 
M*fc».,  2o2;  4  Peters.  526.) 

A  charter  makes  a  bank  n  person  to  carry  on  a 
l«iMness;  but  it  must  be  carried  on  in  the  same 
Mj-  that  other  penwins  do.  Suppose  a  pre  ex- 
i^inir  law  had  taxed  banks,  would  a  subse- 
I4l*]quent  charter  have  *been  exempt?  No; 
^•ecause  the  laws  would  not  conflict  with  each 
other.  Nor  do  they  conflict  when  the  charter 
i>  passed  first. 

•  It  has  been  said  that  the  exemption  is  clear. 
But  the  section  itself  refers  to  the  preceding 
P4rt  of  the  law,  and  the  Legislature,  twice,  in 
1835  and  1841.  put  the  same  construction  on  it 
tikii  we  do.    The  7th  section  and  all  preceding 
«««  provides  for  an  extention  of  charters.  It 
right  to  exempt  the  franchises,  because  the 
Lf?iil«lure  waf<  dealing  with  that  subject;  but 
»fiy  should  they  go  Ixjyond  that  and  exempt 
f-rivate  pn)peny  to  an  extent  that  they  were 
aware  of.    The  State  was  not  in  want  of 
Qnney,  nor  waa  there  a  motive  in  the  banks 
purchase  such  an  exemption  jvs  that  con- 
>fjaed  for.    No  one  then  anticipated  what  has 
ince  oi>me  to  pass.    Taxt-s  were  light,  and  al- 
»ay»  paid.  The  Act  of  1813  contains  the  same 
Jabse.  when  there  did  not  exist  any  system  of 
KtatioD.    Up  to  1841  the  State  hud  never 
■tfd  bank  8t(x:k  or  choses  in  action,  and  the 
ues  upon  real  or  other  property  did  not 
oioui  to  the  fourth  part  of  twenty  cents.  A 
»oposltioD,  therefore,  to  exempt  stock  which 
4d  nerer  hten  taxed  at  all,  upon  the  payment 
f  four  time**  the  amount  which  other  property 
aid.  would  have  l)een  considered  a  strange  one. 
"ht  tax  of  twenty  cents  must  have  been  im- 
MBd  upon  the  franchise.    The  comp<*nsafion 
treztenUiiig  the  charters  was  that  the  Imnk.^ 
■Dirid  make  the  nmd,  and  for  future  excinp- 
m  of  the  franchise  was  that  they  should  puy 
rpntT  cents  towards  the  school  fund.  The 
■further"  means  another  lux  likethait  one; 
r  the  lax  imposed  upon  was  the  fnuirhise, 
rt her  one  upon  the  same  thing  was  all  that 
intended  to  be  prohibited. 
L^>k  at  the  contemporaneous  exposition  of  the 
w  by  both  parties.    County  and  city  taxes 
•  !  by  the  banks;  and  not  only  so,  but  a 
^iaXc  tax,  levied  in  1622  upon  real  prop 
waa  paid  bv  them  also.    Other  banks 
inwrp<»rate<i  In  1883,  1834,  and  lH:r). 
Ii  pay  the  twenty  cents,  without  anything 
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being  granted  except  the  charter.  The  Act  of 
1835  gives  the  new  banks  an  exemption  upon 
the  franchisi',  and  nothing  more.  In  the  case 
in  2  Harrison,  the  wortls  were  "further  or 
other  tax."  Exemptions  have  been  strictly 
construed.  (11  Johns.,  77;  8  Term  R.,  4160 
The  penalty  for  not  paying  the  twenty  cents, 
shows  upon  what  the  tax  was  imposed,  for  it 
provides  that  the  charter  shall  cea.se  if  the  tax 
18  not  paid.  It  was  therefore  a  bonus  for  the 
charter. 

But  suppose  that  the  contract  was  made  aa 
contended  for  by  the  other  side.  By  their  own 
showing,  it  was  made  with  the  bank  as  a  per- 
son, and  the  individual  stockholders  cannot 
avail  themselves  of  it.  If  the  corporation  were 
to  purchase  a  house,  one  of  the  members  could 
not  claim  an  interest  in  the  purchase.  They 
have  an  interest  which  is  distinct  from  that  of 
the  corporation,  lK?cau.««  they  may  sue  it.  or 
sue  each  other.  If  the  contract  here  be  not  to 
tax  the  bank,  it  is  not  etpiivalent  to  an  agree- 
ment not  to  lax  the  stockholders.  The  differ- 
ence is  shown  by  supposing  the  lax  to  be  laid 
lief  ore  the  bank  *commenc^  o|ierations,  [*  1 42 
and  laid  afterwards.  In  the  first  case,  it  would 
diminish  the  capital  of  the  bank,  but  in  the 
latter  it  would  not.  If  the  individual  stock- 
holders can  claim  the  benefit  of  the  exemption, 
they  must  also  Ije  liable  to  the  State  for  the 
payment  of  the  tax  which  is  the  price  of  the 
exemption.  But  if  Samuel  Gordon  were  sued 
for  the  twenty  cents  stipulated  in  the  act,  no 
one  can  suppose  that  he  would  hv.  b«jund  to  pay 
it.  The  difference  between  t;.xing  banks  and 
stockholders  is  shown  in  1  Nott  «fe  McCord, 
527:  4  Wheat.,  436;  2  Peters,  459  ;  2  Bay  ley, 
654,  672,  683. 

Who  pays  the  tax  of  1841?  If  the  bank  does 
not,  there  is  no  violation  of  the  contract  with 
the  bank,  and  the  bank  does  not,  in  fact,  pay 
it. 

As  to  Chenton'M  case  and  the  new  banks,  it 
hjis  been  said  that  they  are  on  the  same  footing 
as  the  old.  The  liest  reply  to  this  is  to  read 
the  law.  The  Legislature  expressly  say,  that 
thev  intend  to  exempt  only  the  franchises. 
Sfr.  Nelaon,  Attorney-General,  on  same  side: 
There  are  two  propositions  to  \^e  examined: 

1.  The  nature  of  the  contract  of  1821. 

2.  Whether  the  Act  of  1821  was  in  force  at 
all  in  1841. 

1.  We  admit  there  wais  a  contract  in  1881, 
and  that  It  is  protectetl  by  this  court.  But 
what  is  its  nature  and  extent?  The  original 
<;harter  of  the  Union  Bank  containtnl  no  ex- 
emption, and,  therefore,  according  to  the  doc- 
trine In  the  ProrideiiCf  Bunk  v.  Bilh'ngit,  the 
State  could  tax  it.  The  charter  was  passe<i  in 
1804.  and  conlaine<l  no  clause  imposing  a 
school  tax.  But  this  might  have  been  impo.eed 
at  any  time  after  the  charter,  without  asking 
the  consent  of  the  bank.  The  only  point  upon 
which  the  assent  of  the  bank  was  required,  in 
any  subseciuent  legislation,  was  that  il«  charter 
should  be  continued.  It  was  to  expire  in  1H16. 
In  1812  an  act  was  passed  proposing  to  extend 
the  charter  on  cxTtain  conditions,  but  these 
were  not  accepted.  In  1818  another  act  was 
pas.se<l  extending  the  charter  to  Ist  January, 
1835.  which  was  accepted. 

[Mr.  yeljf'ii  here  went  into  a  detailed  exam- 
ination of  Ihe  several  acts.]    All  the  acts  show 
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tliat  t}ic  L^^Hlature  had  in  view  the  makinsol ! 
the  rouiJ.  and  thtt  Ijanks  the  extension  of  toeiri 
chartfpi.    The  pledge  not  to  iocorporate  any  j 
other  buki  Abows  that  it  waaonljr  the  franchi»e  i 
which  WM  intcoded  to  be  proteeied.  The  eon- 1 
frud  was  made  with  tlic  Imiik'Jas  sui  li.  They 
were  the  contnictijig  party  in  their  corporate 
capacity.    What  does  the  Aet  of  1641  dot  It 
im[ios4-h  no  i;tx  oil  the  capital  stork  of  any  hank, 
but  on  itt(lividual  intereala.  No  bank  id  plaint- 
Ur  fn  error  here,  compteinhig  of  STtohited  oon- 
tia<  t.    The  9th  Hcctioii  of  the  act  rlirocta  the 
mode  of  making  the  tuwesMnent.  which  wa»  upon 
the  stock  Id  the  hands  of  indlvldoals  at  its  cash 
value.    But  tliis  in  not  the  same  with  its  nnmi- 
143*1  oai  *vaiue,  which  would  have  been  the 
ffoide  (t  the  bank  had  been  taxed.   As  laid,  ft 
18  notliing  more  than  an  income  tax,  and  can- 
not a  Legislature  lay  tliat  without  regard  to  the 
source  from  which  revenne  comes?    The  dis- 
tinction between  n  fax  tipon  a  bank,  as  such, 
and  a  tax  upon  ita  pr<^rty.  ia  clearly  n;<  o<;- 
niiBod  in  the  case  of  ifevMeh  v.  State    Ma  nj- 
land.  where  the  court  say  tlmt  one  may  be 
taxfil  but  not  tlie  other.    The  i on lity  between 
a  bank  and  its  stockholders  is  shown  not  toex 
ist.  when  we  consider  that  the  bank,      a  coi  - 

K ration,  could  not  become  one  of  its  own  ■<i  nek 
Iders.  Application  had  to  l)e  made  to  the 
Legislature  for  pernii^'^iMn  for  the  hunk  to  [)Ur- 
cliase  its  own  atock.  ii  m  true.  a»  said  on  the 
other  alde«  that  the  Act  of  1^1  was  accepted 
hy  the  stockholders  in  general  meeting.but  this 
Vim  a  corporate  act,  and  not  one  proceeding 
from  individlMlI  inlerestM.  If  it  had  been  the 
latter,  whenoo  would  the  majority  have  de- 
rived the  right  to  bind  the  minority? 

2.  Tlie  Act  of  1884.  chap.  274.  was  accept e<i 
by  the  I'nion  Bank,  and  by  virttie  of  it  the 
cuaru^r  wu-s  cxtciulcd  to  1839.  The  acceptance 
of  this  new  law  is  a  merger  of  the  old,  and  in  the 
new  thert>  is  no  limitation  of  the  iH)werto  tax. 

Mr.  Mn-fdith,  for  plaintiffs  in  error,  in  reply 
and  con(*lusion : 
Let  us  inquire. 

1.  What  was  the  nature  and  cliaracter  of  the 
contract? 

v.  lias  it  been  impaired t 

Mr,  Meredith  reviewed  the  charter  of  the 
Union  Hank  and  lt«  HUj>plcment.s.  and  said  that 
iu  1821.  w>me  years  before  the  chatter  whs  to 
expire,  the  Legislahire  was  deairous  of  making 
H  road.  It  wtis  u  fact  of  iinivei"sal  notoriety 
that  turnpike  roada  were  not  profitable.  Indl- 
▼Iduals  could  not  be  pursuaded  to  nubwribe 
and  niakf  this  .1-  'I'ho  cost  to  tlu-  I'niou  j 
Bank  wa»  $101,(KMJ,  nearly  ten  per  ccuU  upon 
a  capital  of  #1.800.000.  It  Is  conceded  Uiat 
for  this  fhi  Stale  h;w  relinfj!ii>h«  <1  a  portion  of 
Ui(«  pow  cr  of  taxation;  but  then  it  b  said  to  be 
onh  Ik  partial  exemption.  We  airree  tiuil  to 
niakf  tiiii  a  total  e\oini>lion.  tlu-  lanirviatro  must 
Int  M»  Mttuiig  A!(  to  leave  no  reasonable  doubt; 
and  we  my  it  is  so.  Wliat  are  the  wordsf 
"Not  to  impose  any  fiirtlter  t;»\  .)r  burden  on 
the  ImnkM.  riien*  two  importani  words: 
"any"  ami  "further.'  Wh«l  Is  the  meaning  I 
of  "any"?  in  it*  popular  aixx^piatiou  it  w^nlti 
lududu  all  kiiidM  of  ta\ee<  iu  whatever  form 
lliey  mlfl^ht  Ih'  laid.  Aceorviinj:  to  lexicograph- 1 
er*.  the  wortl  of  nnu-«ual  .tn>\  indetttitfr  >fg. 
mtii'aliuu.  ••An,v  tax  must  nu^au  •every  i 
Iu/'  of  wtwy  nature  or  description  whataO'  1 
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ever.  Then  then  is  the  wor^  "fuzlbcr.' 
which  refers  to  mxm/Mnz  which  hMbetBdm 

before  and  nddifionH!     The  other  side  wish 
limit  the  meaning  to  an  additioai  at  tbe  isoik 
nature:  but  no  fficHooarr  or  ecanqile gbb  tie 

found  to  iu>«tifv  thi- rej-JrirTi 'n. 

*lMr,  Meredith  here  read  from  Rich4*144 
ardson^s  Dietionarr,  title  PWtlier.]  Ilwtvn 
word'^  toi^elher  are  -as  c- >nipn.bt-:i ^; v.  Iw.r-'Ay 
could  be  used.    They  are  quite  a&  fiUoiu|a» 
those  used  in  8  Harrison.  In  the  Act  of  IW. 
when  the  Led'Iiiturc  intcn'b-il  f'>  put  the  n«iv 
banks  upon  a  footing  with  the  oUi  tiicj 
"further  or  other*'  ui  tbe  Sd  sectioa.  Int 
preceding  sectirtn.  the  words  are  the  sam*:  X'* 
those  iu  1821,  which  shows  that  they  ^tK 
posed  to  be  equivalent.  The  case  dted  fma 
11  Johnvjn  wa-  n  f  tliat  of  a  lax:  it  was  sd  i- 
scssment  for  opeuioi;  a  street;  and  the  can-  ia 
8  T.  R.  was  decided  on  two  grounds:  1.  Tbtf 
the  property  did  not  belonrrtAthe  occTipier.;inil 
2.  That  tlie  statute  had  bet;a  reiw-ali-^i.  Kaii^ii 
case  in  in  point.   In  South  Camlinh  ^vea  ool 
of  eight  b«nk*i  are  exempted  under  a  clause  ex 
empting  banks  from  taxation.    The  cas^  ni 
Nott  Ar  McCkjrd  decided  that  words  of  exemt' 
tion  (iid  not  extend  to  tlie  franchise  only,  bu] 
all  taxation. 

I  f  t  he  wonto  of  a  statute  are  plain  and  detini^ri 
it  is  diiTi-f  rous  to  df'part.  «c.  (Dw arris  r-i 
8tat.,  y  L  ws  Lib.,  48.) 

If  the  construction  of  the  other  side  be  dwi 
to  the  Act  of  1S2I,  the  11th  section  is  of  nou^- 
because  without  il  the  franchise  would  hxv 
been  safe  fmm  taxation.  In  tlie  cases  of  I] 
Mass.  and  4  Peters,  the  ritrht  w,a««  mainiiin^-l 
it  i'^  true,  to  impose  a  tax  on  exisiiug  bank* 
but  in  neither  case  was  then  a  relinqui^hmt-n 
of  tlie  taxing  power,  expres"?  or  implied. 
from  the  mere  grantiug  of  the  charter.  w| 
may  concede  the  authoritv  of  both.  But  hen?  th 
banks  paid  a  high  price  for  their  renewed  chai 
ters,  and  the  T/egislature  could  not  have  taxn 
the  franclnse  any  further.  If  so,  the  operatjo 
of  the  11th  section  must  be  extended  beyond  th 
franchise.  | 

[Mr.  Meredith  then  entered  into  a  critical  e? 
amination  of  the  Acts  of  1812  and  1813.  an 
argued  that  the  first  act  was  not  accepted.  \* 
cause  it  did  not  iroasfar  in  protK  ting  the  l«ani 
as  that  of  1813;  and  that  tbe  latter  wnukl  hai 
been  rejected  if  it  had  not  bom  suppofiedmc 
empt  them  entirely  from  taxatfon.  j 

Mr.  Juttke  Watnr  delivered  the  opinloB  i 

the  court : 

The  question  raiseil  in  this  case  by  ihca^p^ 
statement  of  facts  upon  Uie  record,  it,  dowt^ 
Act  of  Mar}- land  of  18^11.  chap  2:5.  ."o  fat  in 
imposes  a  tax  upon  the  shar^  of  stock  h^  U 
stockholders  in  the  Union  Bank  of  MaiiM 
and  the  other  T>ankrs  mentioned  in  The  sMV 
ment,  impair  the  obligation  of  a  contiael* 

The  banks  are  claMiifled  hi  th«l  MilHMil 
the  old  and  the  new  banks     The  old  Ubc 
which  were  chartered  previou^s  to  ttieyear 
the  new  those  wlrich  were  chaMaraA  ilkv  V 
year  \^?iO  ' 

Their  exemption  irom  ihe  lax  impoafld  In-  tJ 
Act  of  1841  is  daimed  under  tlae  Acta  of  Sla^ 
land  of  1821.  chap.  181.  and  that  i^f  Ihr  IU 
March,  1835.  chap.  274,  caUod  tte  AM  of  « 
Seasiom  of  1834. 
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146*]  *li  is  admitted  that  the  old  banks ao- 
o-pttti  and  have  complied  with  the  terms  and 
ci>Dditif>ns  of  the  Act  of  1821;  that  they  also 
tci'eptcdaDd  have  complied  with  the  provisions 
of  the  Act  of  1834;  and  that  taxes  hare  always, 
iince  the  incor|v>rat ion  of  the  banks,  been  as- 


erty  something  to  maintain  the  State.  But  a 
franchise  for  bankincj,  when  bought,  the  price 
is  paid  for  the  use  of  the  privilej^e  whilst  it  lasts, 
and  any  tax  upon  it  would  substantially  be  au 
addition  to  the  price.  But  whether  the  bonu^i 
for  the  franchise  is  paid  by  an  annual  tax  upon 


•psscd  and  levied  upon  their  real  and  i>ersonal  the  capital  stock,  or  in  any  other  way.  it  is  in 


property  in  all  the  cities  and  counties  of  the 
State,  in  the  same  manner  as  upon  property  of 
ibe  same  kind  l)elonging  to  individuals,  and 
that  they  have  always  been  paid  Uy  the  banks 
up  to  this  time. 

The  question,  however,  which  this  court  is 
called  upon  to  decide,  and  to  which  our  decision 
^  ill  be  confined,  is,  are  the  shareholders  in  the 
';ldand  the  new  banks  liable  to  l)e  taxed, under 
ibr  Act  of  1841.  on  account  of  the  stock  which 
tht-T  own  in  the  banks? 

the  statement  given  by  the  rei>orter  of  the 
Ids  of  the  Legislature  of  Maryland,  by  which 
the  charters  of  the  Ininks  have  been  extended 
ai  different  times,  makes  it  unnecessary  to  refer 
to  them  in  detail  here. 

Are  the  old  banks  in  Baltimore  and  their 
*t(ickholders  exempted  from  further  taxati(m 
fluringr  the  continuance  of  their  charters  under 
(lie  Act  of  1821.  chap.  121,  by  forceof  the  11th 
•ction  of  that  act*  Can  the  old  banks,  after  the 
»f  ir  lS4o,  the  time  to  which  their  charters 
re  extended  by  the  Act  of  1821.  and  the  new 
ik-J. claim  any  exemption  from  ta.xation  under 

•  Act  of  IS^,  chap.  274.  unless  it  l)e  a  tax 
on  their  franchise  of  banking? 

t  appears,  from  the  Acts  of  1812,  1813,  and 
il.  that  the  Legislatures  which  passed  them 
d  in  view  the  construction  of  the  Cuml)er- 
uati  and  Boonsl)orough  turnpike  roads,  and 
thee«tablLshment  of  a  sch(X)l  fund.  That  they 
4gned  to  accomplishrthose  objects  by  mak- 

•  ^^ine  of  the  banks  construct  the  roads,  and 
of  them  contributors  to  the  school  fund,  as 
J  price  for  their  charters.  A  round  sum.  or 
annual  charge,  with  or  without  reference  to 
Mtal  stock,  may  be  asked  by  a  Legislature 

*\ich  a  franchise.  It  may  be  more  conven- 
l  to  the  Tmnks  to  have  such  a  consideration 
bonus  distributed  through  the  years  of  their 
Dorate  existence,  than  to  pay  its  equivalent 
-wivance.  Thit.  option  was  given  to  the  old 
oki.    Being  so  given,  it  Ls  conclusive  that 


the  discretion  of  the  Legislature  to  tax  the  capi- 
tal stock  as  au  agirregate.according  to  its  actual 
value,  or  the  stockholders  on  account  of  their 
separate  ownership  of  it.  or  the  dividends  in 
the  aggregate,  or  the  stockholders  on  account 
of  their  portions  of  them.  The  limitation  and 
the  power  to  tax,  as  both  have  been  just  ex- 
pressed, was  substantially  conceded  by  counsel 
on  l)oth  sides  of  this  cause.  We  did  not  under- 
stand the  counsel  for  the  appellants  as  contend- 
ing, that  the  shareholders  in  the  old  banks  were 
exempted  from  the  tax  imposed  u|)on  them  on 
account  of  their  stock,  except  bv  the  force  of 
the  1 1th  section  of  the  Act  of  1821.  Their  argu- 
ment was,  though  the  franchise  might  be  taxed 
separate  from  tlie  stock  of  a  bank,  whether  the 
annual  tax  paid  by  the  banks  upon  their  capital 
stock  wjus  a  tax  upon  their  franchises  or  not, 
that  the  banks  were  exempted  from  further 
taxation;  the  old  banks  by  force  of  the  11th 
section  of  the  statute  of  1821,  and  all  of  the 
banks  in  Baltimore  by  force  of  the  Act  of  18iJ4. 
The  argument  of  the  counsel  for  the  defendant 
in  error  was,  that  the  annual  tax  paid  by  -the 
banks  was  a  tax  u|K)n  their  franchises,and  that 
the  11th  section  did  not  give  to  the  stockholders 
any  exemption  from  being  taxed  as  jiersons  on 
account  of  their  stock.  Whether  or  not  the 
exemption  given  by  that  section  is  extended  to 
the  old  and  the  new  Imnks  in  virtue  of  the  Act 
of  1834,  is  another  ({uestifm,  to  which  a  separate 
answer  must  be  jriven  in  the  course  of  this 
opinion. 

Has  such  an  exemption  been  given  to  the  old 
banks?  The  language  of  the  llih  section  of  the 
Act  of  1821  is:  "And  l>e  it  enacted.  Thai, 
upon  any  of  the  aforesaid  Imnks  accepting  and 
complying  with  the  terms  and  conditions  of 
this  act,  the  faith  of  the  State  is  hereby  pledged 
not  to  impose  any  further  tax  or  burden  uix>n 
them  during  the  continuance  of  their  charters 
under  this  lut."  This  is  tlx-  l;jniruii'.reof  gnivi* 
(b'lilM'ratiou,  pledging  ihi*  fiiilli  of  the  State  for 


Legislature  intended  the  annual  tax  or  i  some  punx^se — some  eflfectunl  pur|K»M».  Was 
itfge  upon  the  capital  stocks  of  the  banks  to  that  purpose  the  protection  of  the  Imnks  from 


the  bonus  or  price,  or  part  of  the  price  m  to 
'w  of  them,  thai  they  were  to  pay  for  the 
•)longatioD  of  their  franchise  nf  banking 


what  that  Legislature  and  succeeding  Legisla- 
tures could  not  ilo.  if  the  batiks  accepted  the 
act,  or  from  what  tln-v  might  <lo,  in  the  exercise 


ha  the  banks  accepte<i  the  acts,  by  ch(x>siiig  i  of  the  taxing  p<jwer?  The  tmnsaml  conditions 

of  the  act  were,  that  the  banks  sluiuld  construct 
the  road  and  pay  annually  a  designated  charge 
ui>on  their  capital  storks,  as  the  price  for  the 
prolongation  of  their  franchise  of  bankinir. 
The  power  of  the  State  to  lay  any  further  tax 
upon  the  franchise  was  exhausted.  That  is 
the  contract  Iwtwfen  the  Slate  and  the  banks. 


pay  the  annual  charge  inslea<l  of  the  stipu 
1  i^'  Tnative.  it  is  plain  that  tliey  thought 
1  that  they  understood  in  that  way 
oouoiract  between  themselves  and  the  State, 
itho'  was  a  condition,  to  be  acccpte<l  and 
mplled  with  before  the  charters  were  to  Ik* 
'  '    ^    '  r»  contnict  is  a  limitatif»n  upon 


l-Avt  r  of  the  Legislature  making  it.  {  Itfollows,  then,  *as  a  matter  of  course,[*147 


iiucce<^ing  Legislatures,  to  impose 
1  the  franchlst!.    But  why, 
.1    .   ijecomes  property,  may  it 
as  land  is  taxed  which  ha.s  bieen 


when  the  Legislature  go  out  of  the  contract, 
proposing  to  ])ledge  its  faith,  if  the  Imnks  shall 
accept  the  net,  not  to  impost*  any  further  tax 
or  burden  upon  them,  that  it  must  have  meant 


i-itt'^  •bouj.'ht  from  the  Stat*',  was  repeatedly  by  those  words  iin  «'Xeinplion  from  some  other 
m  the  course  of  the  aruument.  The  reason  '      '         '     '  .  - 

that  everj'onf  buys  lantl.  subji*ct  in  his  own 
^lyrhwitton  to  the  great  law  of  ii>       v.  that 


^« Mat  contribute  fr«>ni  it  nml 


tax  than  a  further  tax  upon  the  franchise  of 
the  banks.    The  lattt'r  was  already  provideii 
j  against.    To  confine  the  pledge  to  any  further 


.1  prop- i  tax  upon  the  franchise,  surrenders  the  whole 
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clause  OR  a  sub-slantive  enactment,  to  a  sup- 
ix>sed  needless  declaration  of  the  Lepslalure. 
that  it  would  not  do  what  it  had  stipulated 
its  contract  not  to  do.  The  faith  of  States  is 
never  pledged  but  for  some  substantial  end, 
within  the  competency  of  their  legislative 

)ower;  and  it  is  not  for  us  to  suppose  that  of 
Aluryland  was  given  in  the  Act  of  1821  with  a 

ess  grave  intent.  ' '  Not  to  impose  any  further 
ta.\  or  burden,"  when  used  in  reference  to  some 
tax  already  imposed,  means  no  other  ta.x  be 
sides  that  to  which  reference  is  made.  Those 
words,  .so  used,  cannot  l>e  limitwi  by  a  reflne- 
mi  nt  upon  the  ctymologj'  of  the  word  "  any." 
out  of  or  beyond  its  meaning  in  common  dis- 
course, to  any  like  ;  and  the  words"  any  further 
lax,"  used  with  relation  to  some  other  tax,  will, 
by  common  consent,  as  it  always  has  been,  be 
intended  to  mean  any  additional  tax  besides 
that  referred  to,  and  not  any  further  like  tax. 

Having  determined  that  the  clause  in  ques- 
tion was  not  meant  as  a  pledge  against  further 
taxation  upon  the  franchises  of  the  banks,  but 
that  it  was  a  pledge  against  additional  taxation, 
what  is  the  extent  of  exemption  given  by  it,  or 
to  what  does  it  apply?  Does  it  exempt  the  re- 
8i>ectivc  capital  stocks  of  the  banks,  as  an  ag- 
gregate, and  the  stockholders  from  lK«ing  taxed 
as  persons  on  account  of  their  stock?  We  think 
it  (Iocs  both.  The  aggregate  could  not  be  taxed, 
without  its  having  the  same  effect  upon  the 
parts  that  a  tax  upon  the  parts  would  have  up- 
on the  whole.  Besides,  the  Legislature,  in  pro- 
posing the  terms  and  con»litionR  of  the  act,  use 
the  word  "  banks  "  with  reference  to  the  con 
sent  or  acceptance  of  the  act  being  given  by  the 
stockholders,  according  to  a  fundamental  article 
of  their  charters.'  The  acceptance  of  the  act 
could  only  be  made  by  the  stockholders.  They 
did  accept,  and  the  State  recognized  it  as  the 
act  of  the  stockholders.  It  could  not  have  been 
given  or  been  recognized  in  any  other  way. 
True  it  is.  when  accepted  and  recognized,  it 
became  u  contract  with  the  banks.  Hut  its  be 
cftming  a  contract  with  the  banks  determines  of 
itself  nothing.  We  must  Uxik  in  what  charac- 
ter, or  by  whose  assent  it  was  to  become  a  con- 
tract with  the  State,  to  ascertain  the  intention 
of  the  Legislature  in  making  the  pledge,  "that 
upon  any  of  the  aforesjiid  banks  accepting  of 
and  complying  with  Ih*-  terms  and  conditions 
of  this  act.  tl»e  faith  of  Hm-  Stale  is  iiereby 
pledged  not  to  impose  any  further  tax  or  burden 
upon  them  during  the  continuance  of  their 
chiirters  under  this  act." 

The  sens4.'s  in  which  the  wonls  "bank  or 
banks"  are  used,  occur  every  day  in  conversa- 
tion, and  iiix':  understood  by  everyone.  Hut  the 
148*1  in  which  they  are  intended  to  Ix? 

used,  is  determined  by  their  connection  with 
what  is  said  besides.  When  we  sjujak  of  an  act 
to  be  done  by  a  bank  or  Imnks.we  mean  an  act  to 
be  done  by  tliose  w  ho  have  the  authority  t«ido  it. 
If  it  be  an  act  within  the  franchise  for  banking, 
or  the  ordinary  power  of  the  bank  to  contract, 
and  it  is  done  by  the  president  and  din-ctors.or 
by  their  agent,' we  sjiy  the  bank  did  it,  and 
everj'one.  undersUmds  what  is  meant.  If.  how- 
ever, an  act  is  to  Ik?  done  relative  to  the  institu- 
tion, by  which  its  charter  is  to  be  in  any  way 
changc*d.  the  stockholders  must  do  it.  unle.'-- 
another  mode  to  effect  it  has  been  provideti  by 
the  charter.  In  one  sense,  but  after  it  has  been 
o3G 


done,  we  may  say  the  bank  did  it,  but  only  so 
because  what  the  stockholders  have  done,"  be- 

'  came  a  part  of  the  institution,  which  it  was  dc>i 
l>efore.  The  act  to  be  done  in  this  instance  w:t* 
relative  to  the  institution.  The  Legislaiujv 
knew  it  could  only  be  done  bv  the  stockholder^, 
and  it  uses  the  word  "banks'^^in  reference  to  iJie 
act  being  accepted  by  the  stockholders,  Tlie 
act  was  accepted  bv  them.  When,  then,  tne 
Legislature  says  "that  upon  any  of  the  afore 

I  said  banks  accepting  of  and  complying  with  Uie 
terms  and  conditi<ms  of  this  act*,  the  faith  tif 
the  State  is  hereby  pledg<Ki  not  to  impose  any 

!  further  tax  or  burden  up<m  them  during  iLe 
continuance  of  their  charters  under  this  act" 
the  relative  is  as  broad  as  the  antecedent,  com 
prehending  all  that  the  latter  referred  to.  It 
cannot  be  said,  then,  tliat  the  stockholders  in 
the  old  banks  are  not  exempte<l  by  the  llih  sec- 
tion of  the  Act  of  i821  from  l>eing  taxed  as  per 
sons,  on  account  of  their  stock  in  those  banks 
during  the  continuance  of  their  charters  under 
that  act. 

Such  was  manifestly  the  intention  of  the  Ler 
islatures  which  pa.sse<l  the  Acts  of  1813  ami 
1821.  from  their  language.    It  is  confirmed  hv 

'  the  attendant  circumstances.  Each  of  thof* 
Legislatures  were  anxious  to  have  a  certain 
road  constnjcled,  which  they  thought  the  con 
venience  and  intercourse  of  the  citizens  of 
Maryland  required;  and  they  were  also  aniiou* 
to  raise  an  adequate  school  fund  for  everr 

I  county  in  the  State.  They  determined  that 
both  should  be  accomplishetl  by  incorporalicg 
certain  banks,  witL  the  obligation  upon  them 
to  make  the  roads,  and  to  make  all  the  hank.^ 
in  the  State  pay  an  annual  tax  upon  their  n*- 
spective  capitals,  for  a  school  fund,  as  the  con- 
ditions upon  which  tHeir  charters  were  to  br 
extended  By  the  Act  of  1818.  chap.  122. 
every  incorporotcfl  bank  in  the  State  wa«  rr- 

.  ({uired  to  pay  the  annual  tax  of  twenty  ceD».« 
upon  every  hundred  dollars  of  it.s  capital  stock, 
as  the  condition  upon  which  its  charter  was  to 
Ik?  extended. 

When  the  Legislature,  in  1821.  incorporated 
the  Boonsborougli  Turnpike  Company,  and 
proposed  to  extend  the  charters  of  those  bank* 
which,  by  the  terms  of  the  act,  were  to  miU  , 
scribe  for  stock  enough  to  complete  the  road.  i\ 
renewed  upon  those  banks  the  school  tax  which 
had  been  impos«?d  upon  them  in  common  witJi 
the  ♦other  banks,  by  the  Act  of  1813.  J*149 
The  11th  s»!ctions  in  Iwith  acts  art*  idenUcal.  In 
what  spirit  were  thost'  acts  offered  to  the  »c 
ceptance  of  the  banks?    In  what  spirit  was  il 
that  the  htinks  viewed  and  accepted  these •dsa 
It  was  an  unusual  way  of  providing  means  fion 
the  construction  of  turnpike  roads.    The  lollj 
might  turn  out  to  Ik'  enough  to  <  i 
them  for  the  expenditures.    They  i         .  J 
Though  the  Legislature  thought  the  oonainic 
tion  of  the  roans  and  paying  the  school  fuac 
tax  were  no  more  than  an  aoequate  price  for u 
extended  franchise,  it  is  very  certain  that  tin 
stockholders  may  have  thought  that  the  inci^ 
poration  of  the  banks  into  turnpike  comptni** 
with  an  obligation  ujwn  them  to  withdraw  *-i 
much  money  from  their  bu-sincM  openUiOOi  m 
was  siiHlcient  to  tinisli  the  roads,  proentfd  m\Y 
I     ntingent  |)ossibility  that  they  i 
iniiiieratejl  by  tolls  frtim  the  ruads.    \>  . 
Act  of  1821  was  proposed,  they  had  son 
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periesce  of  what  bad  been  the  result  of  tbe  con 
Id  ruction  of  the  Cumberland  road.   Is  it  not 

poafeiblf.  then,  that  whtii  the  Acts  of  1813  and 
1«21  were  in  preparation,  or  aa  they  were  being 
enacted,  tlttt  tiie  11th  aecUon  waa  Introdooed 

an  inducemenl  from  the  stockholders  to  ac 
ccpi  iboee  acta?   Whether  the  tolls  from  the 
road  haTie  ever  oompenaated  the  banks  for  the 

expenditure  ui)on  them,  docs  not  uppK'iir  in  the 
case.  But  it  was  natural  that  the  Btockholders, 
knowing  aa  they  did  that  a  tax  upon  the  fran- 

rhises  of  the  hankii  would  not  exempt  them 
from  other  taxation,  stipulated  in  both  instances 
diat  a  provision  should  be  introduced  into  the 

ui!-  Kurrenderinp  the  State's  riiclit  to  tax  them 
farther  than  they  were  about  to  be  by  those 
ictR.  In  wlmlerer  way  we  examine  the  acta  of 
I*!  "?  and  1821,  we  are  of  opinion  that  it  apix'ars 
frum  the  11th  sectionsof  itioHc  acts,  to  have  been 
tlie  intentioD  (tf  the  Legis'hitiircs  which  passed 
:Jieni.  to  exempt  th«  stockholders  from  taxation 
w  persons  on  account  of  the  stock  wliich  they 
owned  in  the  banks.  Tlii-  <  xcmption,  however, 
i*  limited  to  the  old  biink^  in  Baltimore  which 
were  chartered  before  1»21,  during  the  conlin- 
iiiDoeof  their  chapter  under  the  Act  of  1821. 
It  is  founded  upon  the  11th  section  of  that  act, 
tnd  it  is  our  opinion  that  the  Act  of  1841,  ciiap. 

in  so  far  as  it  impoaes  a  tax  upon  the  stock- 
h -itkrs  in  those  lianks,  on  account  of  their 
»i'4.k,  docs  impair  the  obligations  of  a  contract, 
i-'jd  is  void  by  the  10th  section  of  tlie  1st  article 
of  the  Constitution  of  the  United  States. 

Tiic  Act  of  1834  docs  not  extend  lo  the  old 
or  the  new  banks  an  exemption  from  the  tax 
imposed  by  the  Act  of  1841,  chap.  28.  It  is  an 
Kt  to  extend  the  charters  of  the  several  banks 
io  Baltimore.  The  second  section  prescrilM's 
Ibe  terms  upon  which  the  franchise  for  banking 
is  extended.  Those  terms  are  the  payment  ao- 
Bually  of  twenty  percent,  upon  evtiy  liundred 
didlars  of  the  respective  capitals  of  ihe  banks, 
tod  their  proportional  parts  of  $75,000,  in  two 
ytarly  installments,  (x)mput('(l  from  ihc  passage 
of  the  act,  accordinj(  to  the  combined  rates  of 
15C^]  their  respective  capitals  paid  in,  *and 
of  the  time  for  which  their  charters  are  respect 
irely  continued  beyond  the  first  day  of  Jan- 
oaiy,  1845. 

Ipon  a  failure  of  any  bank  to  pay  cither  the 
Annual  charge  or  its  proportional  installment, 
il«  charter  ia  declared  otul  and  void.  The  an- 

ntial  cJnirjre  and  the  installment  make  the  btmus 
to  be  paui  by  each  bank  for  its  continued  fran- 
(hiiie.  It  was  urged  for  the  old  and  the  new 
b^nks.  that  the  aimual  tax  whi(  h  they  were  re- 
quired to  pay  by  the  second  section  of  the  Act 
V 18U  bdog  upon  their  respective  capitals,  a 
U\  ufvin  the  stockholders  on  nrcoutit  of  their 
<•  k  would  be  equivalent  to  au  increase  of  the 
P'-]-  ':  which  liad  been  given  for  tlie  franchise. 
T: .  1 1T<  ( t  upon  the  8to<  khol(h>rs  would  be  the 
'■>me.  aa  ihev  pay  l)oth.  but  that  is  because  they 
aiTced  to  pay  an  annual  tax  upon  the  capital 
•3  ifk.  for  their  franchise,  without  any  stipula- 
ti  'D  by  tbebtate  that  they  were  not  to  Ik*  taxed 
^  stockholders,  on  account  of  their  stock,  as 
the  case  m  the  eleventh  secthm  of  the  Act 
of  1881.  The  franchise  is  their  corporate  prop 
•^rty.  which,  like  any  other  prf)perty,  would  be 
laxaUe.  if  a  price  had  not  i)cen  paid  for  it, 
which  the  Legislature  accepted,  as  theconsider- 
sUoB  for  allowing  tliem  to  use  the  ftandiise 


during  One  oonUnuanoe  of  their  charters.  The 
capital  alock  Is  another  property — corporately 
dissociated,  for  the  purpose  of  banking — but  in 
its  part  is  the  individual  property  of  the  stock- 
holders in  the  proportions  they  may  own  them. 
Being  their  individual  property,  Ihey  nuiy  be 
taxed  for  it,  as  they  may  for  any  other  proper- 
ty they  may  own.  *  This  is  not  only  the  case  of 
Maryland.  A  franchise  for  l)nnking  is  in  every 
State  of  the  Union  recognized  as  property.  The 
hanking  capital  attached  to  the  franchise  is  an- 
other property,  owned  in  it.s  parts  by  persons, 
corporate  or  natural,  for  which  they  are  liable 
to  be  taxed,  aa  they  are  for  all  other  property, 
for  the  supi>ort  of  government. 

We  are  of  opinion  that  the  stockholders  in 
the  old  banks  are  exempt  from  the  tax  imposed 
by  the  Act  of  1841,  chapter  23,  during  the  con- 
tinuance of  their  charters  under  tiie  Act  of 
1821,  but  that  the  stockholders  in  the  old  and 
ni  w  hanks  arc  liable  to  be  taxed  by  the  Act  of 
1841,  or  that  they  can  claim  no  exemption  un- 
der the  Act  of  1884.  by  which  their  cfaartera 
were  further  extended. 

The  judgment  of  the  Court  qfAppeaia  i»  there- 
fore rewnei,  and  the  eaum       M  remanded^ 

toith  direct i/tm  to  aalsr  up  a  ju4gmemtfBT  the 

plaintiff  in  error. 

Critifist  d-l«  How.,  401.  m. 

Cited  G  How.,  332, 542;  10  How.,3J^d,  4^,  42fl,  4;iO  ;  1 
Black,  un :  4  Wall..  260 :  8  WalL,  438 :  13  WaU.,  m : 
21  Wall..  4U8 :  5  Otto.  CST, «0k  614;  t  aW  U.  8^  «7; 
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•WILLIAM  SEAKIGHT,  Commi.s8ion-[*l  51 
er  and  Sup<  rint<-ndent  of  the  Cumberland 
lioad,  within  the  State  of  Pennsylvania, 
IHanU(f  m  JBbvr, 

e. 

AVILTJ.VM  B.  STOKES  AND  LUCIUS  W. 
STOCKTON,  who  have  survived  UicnABD 
C.  Stockton,  Dtfendante  in  Jsirror. 

Conntruction  of  act  cfAiny  mad  with  prori*o  of 
free  pamige  to  vehicle  currjfing  U.  S.  mail 
or  property. 

Under  the  acts  of  Congress  oedlnsr  to  Pennajrl- 
vaniR  that  part  of  the  Cutnl>erland  Road  which  ia 
wltbin  that  State,  and  the  acta  of  Pennsylvania  ao> 
oepting  the  surrender,  a  carriage,  whenever  it  la 
carrying  the  mail,  munt  bo  held  to  be  la'deu  with 
the  property  of  the  United  States,  witliln  the  true 
meaninfr  of  the  compact,  and  consequently  ex- 
empted from  the  payment  of  tolls. 

But  this  exemption  does  not  apply  to  any  other 
prop<Tty  conveyed  in  the  same  vehicle,  nor  to  any 
person  trHvelinir  in  it,  unless  he  Is  In  the  servloe 
of  the  United  States  and  i>asslng  along  In  piursuaoce 
of  orders  from  the  proper  authority. 

Nor  can  the  United  States  claim  an  exemption 
for  more  carriages  than  are  necessary  for  the  safe, 
q»eedy»  and  oonventont  oonveyanoe  of  the  malL 

THIS  ta^e  was  broujfht  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Stales 
for  the  Western  District  of  Pennsylvania,  and 
iOTOlTed  the  riirht  of  the  plaintiff  m  error,  act- 
ing under  the  authority  of  the  State  of  Penn- 
sylvania, to  collect  tolis  from  the  staL^e-coachcs 
which  carried  the  mall  of  the  L  iiite«l  States. 

The  circumstances  under  which  the  question 
arose  were  these: 
On  the  80th  of  April,  1802,  and  8d  of  March. 
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180B.  nctB  of  Congress  were  passed,  the  effect 
of  both  of  which  tHken  toi^i'ther  was,  that  thrw 
per  cent,  of  the  amount  received  for  the  sales 
of  pnblic  land  in  Ohio,  should  be  expended  in 
maKini;  roads  within  tlic  Raid  State,  and  two 
uer  cent,  of  said  fund  ha  also  expended  inmak- 
injr  pttblic  roads  leading  from  the  navigable 
Waters;  emptying  into  the  Atlantic  tn  the  Ohio 
River,  upon  certain  oonditioos.  which  were  ac- 
cepted by  Ohio. 

On  the  29th  of  March,  1BW>,  Coticrress  passed 
an  act  to  provide  for  laying  out  the  road  by 
oommlssioneni,  and  directed  the  President  to 
piirsiip  such  moasiirps  as  in  his  npfninn  should 
be  proper  to  obtain  the  consent  for  making  the 
road,  of  the  State  or  Slates  through  wbi<£  the 
same  may  hnvr  hcon  laid  out;  the  expense  of 
the  road  to  be  charged  to  the  two  per  cent, 
fund. 

Pennsylvania.  Viririnia,  and  Maryland  all 
gave  iheir  at^nt.  Pennsylvania  p"f»ssed  her 
fuw  on  the  9th  of  April.  1807.  and  gave  power 

to  those  who  -wore  to  make  th<'  road  to  enter 
upon  hind,  dig,  cut,  and  curry  away  materials, 
cVc.  Tlie  road  was  laid  out  from  C'urnbi  rland. 
in  Maryland,  to  Wheoliiiir.  on  ilie  Ohio  Uivcr, 
and  made;  but  a  ^^M  ai  dithculty  having  ari>?en. 
on  the  part  of  the  I  nited  State's,  in  keeping  it 
in  repair,  the  road  fell  into  decay,  and  n  new 
system  of  legislation  was  adopted  to  attain  this 
object. 

On  the  4th  of  February,  1831.  the  Stale  of 
Ohio  passed  a  law  for  the  preservation  and  re- 
pair of  the  United  States  road.  It  provided, 
that  whenever  the  consent  of  Congrpps  thould 
be  obtained,  the  governor  of  the  is  late  should 
take  the  road  under  his  care,  erect  gates  and 
*to)]-houses,  appoint  a  su{>erintcndcnt, 
collectors  of  tolls.  S:c.,  with  this  proviso 
amonpt  others:  "Provided,  also.  That  no  toll 
shall  be  received  or  collecled  for  tlie  passage  of 
hny  stage  or  coach  conveying  the  United  Slates 
mail,  or  hors<«  bearing  the  snnie,  or  any  wau'on 
or  carriage  laden  witti  the  property  of  the  Unit- 
ed Stated,  or  any  cavalry- or  mher  troops,  arras, 
or  military  storeis  heloniring  (o  the  same,  or  to 
any  of  the  States  comprising  thia  Union,  or  any 
person  or  persona  on  duty  la  the  militwy  aerr* 
K  e  of  the  United  States,  or  of  the  miiitia  of 
any  of  the  Stales." 

The  law  contained  the  neces^iu-y  provisions 
for  the  preservation  of  good  order  uixm  ilir 
road,  ai)d  also  a  stipulation  thalthetoiUshoulii 
be  neither  below  nor  above  a  sum  necessary  t  •  > 
defray  the  expense.s  incident  to  the  preservation 
and  repair  of  the  same. 

On  the  9d  of  HanA,  1881.  Congress  assented 
to  this  act. 

On  the  4th  of  April.  1831.  Pennsvlv mi  i 
pa.ssed  an  act  "for  the  preservation  atnl  repair 
of  the  Ciim?x»rland  T?oad."  It  provided  for  tlu- 
appointment  of  eomIni^'^ionere,  wlu>  wen:  di 
rected  to  build  toil  houses  and  erect  tf^ll  rates, 
to  collrrt  tolls,  with  the  following  exicp-iotis . 
"And  providcti,  also.  That  nothing  in  lku> 
shall  be  construed  so  as  to  atithoflM  any  tolls 
to  be  received  or  collecled  from  any  portion  oi 

Eersons  patting  or  re-passing  from  one  part  o{ 
h  farm  to  another,  or  to  or  from  a  mill,  or  ^o 
or  from  any  place  of  public  worship,  fuiural. 
militia  training,  electioub,  or  from  any  siudcnf 
or  child  gomg  to  or  from  any  schoofor  semi 
nary  of  learning,  or  from  peraonssod  witnesses 
k9H 


going  to  and  returning  from  ermits:  and  pro- 
vided, furtlier.  tliat  no  toll  shall  Ih'  received  or 
collected  for  the  passage  of  auy  wagon  or  car 
riage  laden  with  the  proiv  rty  of  lae  rnitpd 
States,  or  any  cannon  or  military  store*  K!  tag 
ing  to  tiie  United  States  or  to  any  of  the  Stsfaas 
composing  this  Union." 

The  4th  .section  directed  the  amount  of  tolls, 
after  deducting  expenses,  to  be  appli«^  lo  tiie 
repairs  and  preservation  of  the  roaa.  and  pm 
the  commi'vsioner.s  {>ower  fo  increa.s<^  or  ^!i:ruD- 
ish  the  rates  of  tolls,  provided  that  tlicy  ^bmM 
at  no  time  be  Increased  beyond  the  rates  of  loD 
established  liy  an  act  incorporating  n  companr 
to  make  a  road  f rrjm  Harrisburg  to  Peters^u^i. 
passed  in  1806.  The  toll  fixed  by  tUa  ad  npeo 
a  coach  and  four  hones  wa*  twnty  oants  for 
eveiT  live  miles. 

The  10th  8<*t:iion  was  its  follows:  "And  be  It 
enacted,  &c..  That  this  act  shall  not  have  any 
force  or  effect  until  the  Congress  of  the  Uoitt- J 
States  shall  assent  to  tlie  same,  and  until  s<< 
much  of  the  said  road  as  passes  thmugU  the 
State  of  Pennsylvania  l>e  tirsl  put  iu  a  good 
state  of  repair,  and  an  approfniatkm  made  hf 
Congress  for  erecting  t'  II  !.  luscs  and  toU-gaie? 
thereon,  to  be  expendeci  under  the  authority  of 
the  commissioners  appoint^  by  this  act:  Pro- 
vided, the  Legislature  of  this  St'ate  may.  at  aoy 
future  session  thereof,  change,  alter,  nr  amecU 
this  act,  provided,  that  the  same  shall  noC  licso 
altered  or  amended  as  to  reduce  or  incrp««**t^" 
rates  of  toll  hereby  'established  below  [*la3 
or  above  a  sum  necessary  to  defray  the  expense- 
incident  to  the  preservation  and  rejjsir  of  «aki 
road,  for  the  payment  of  the  fc-es  or  salaries  of 
the  commissioners,  the  collectors  of  tolls,  and 
other  agents.  And  provide<1.  further,  that  so 
change,  alteration,  or  amendment  shall  ever  be 
adopted,  that  will  in  any  wi.se  defeat  or  affect 
the  true  intent  and  meaning  of  this  act." 

On  tlie  S8d  of  January,  18S3,  Mary  land  pass- 
ed an  act,  which,  in  its  essential  provisi  i». 
was  the  same  with  thai  of  Pennsyivanui;  and 
on  the  7th  of  Febrtiary,  1883,  Virginia  p«uaed 
a  f^imilar  law. 

On  the  3d  of  July,  1882,  CongreM  declared 
its  assent  to  the  above  men  tioneamwa  of  Psbb- 
sylvitiiia  and  Maryland  in  llivf^i  words,  "t" 
whicli  acts  the  assent  of  the  UaiiigJ  StsltsU 
hereby  g^iven.  to  remain  in  fon^i^urLog  ibe 
jdensure  «»f  Congress,"  ami  H])propriated  f  I5<^. 
(H>u  lo  carry  into  etiect  llie  i^^  i^ious  of 
acts;  and  on  the  9d  of  Mtni^  li^.  assen 
the  act  of  Virginia,  with  a  similar  limitation. 

Uu  the  21th  of  June,  ittii^  >^Dgre88  paw«^ 
an  act  for  the  conUDtiailoqt>«Mbrepair  of  <be 
rumheriand  Road,  ii|i|iinr|ii|pl|M||-rni  nmg 

t  hai  objt.-*.  t.  :  jl^X^^  ^ 

The  4th  section  wa^  ae-||^ows: .  "And  be  it ; 
furiher  (^lacled.  That  as  soon  as  thesam  \lj 
this  ucl  appropriatiMj,  or  so  much  thereof  a»»^ 
necessary,  shall  l>o  ex^H^nded  in  the  repair  of 
said  ro.id.  rtgrueahly  to  ihe  provisions  ef  tUs 
a(  t.  the  same  nhidl  be  surrendered  to  theSMs* 
respectively  through  which  said  road  paV; 
ami  the  Uni(e<l  States  shall  •  "i  fh.-ii  :i^.*he 
suliject  to  nny  exi>cnse  for  repw4ju% 4itaui 

On  the  1st  of  April.  189fi,  PennsylvuiilNiM- 
ed  a  supplement  to  the  act  »hnrr  tn>*T^tHi€d, 
accepted  the  surrender  by  th  '  rniWiA-aiitfw. 

&V.,   IVO.  ( 

On  th^A^^hll^  of  June.  r<  i^ii-^v^'^ 
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puwd  another  net  "relating  to  the  tolls  on  that 
p«rt  of  the  Cumberland  road  which  passes 
through  Pennsylvania,  and  for  other  purpo^i's," 
the  1st  section  of  which  was  as  follows:  "That 
ail  wagons,  carriages,  or  other  modes  of  con- 
veyance. paKsinjr  upon  that  part  of  the  Cuml)or- 
litnd  KfMui  which  passes  throuj^h  Pennsylvania, 
carrying  goods,  cannon,  or  military  storcH  Ijc- 
ionginjrtofhe  Unite<i  States,  or  loany  individual 
tHAie  of  the  Union,  which  are  excepted  fmm 
the  fxayment  of  toll  hy  the  2d  section  of  an  act 
p.k'.>«-d  the  fourth  of  .\pril,  Ann/y  Domini  eigh- 
t*f  n  hundred  and  thirty-one,  shall  extend  only 
»)  far  as  to  relieve  such  wagons,  carriages,  and 
other  modes  of  conveyance  from  the  payment 
of  loll  to  the  proporlional  amount  of  such 
|oods  so  curried  tielonging  to  the  United  States 
or  to  any  of  the  individual  States  of  the  Union ; 
and  that  in  all  cases  of  wagons.  cHrriagi!S, 
Mages,  or  other  modes  of  conveyance,  carrying 
th*  United  States  mail.  •  with  passengers  or 
jTjodft.  such  wagon,  stage,  or  other  mode  of 
c«)DTeyanoe,  shall  pay  halt  toll  upon  such  modes 
of  conveyance." 

On  the  olh  of  April.  1843,  another  act  wjis 
1 64*j  passed  by  Pen  nsy  1  van  i  a .  *t  he  39 1  h  sec t  ion 
of  which  was  as  follows:  "That  from  and 
after  the  passage  of  this  act,  the  commissioner 
<>(  the  Cumberfand  Roaii  shall  have  power  to 
JDcrease  the  rate  of  tolls  on  all  stage  coaches 
urawn  by  four  or  more  horses,  to  any  smn  not 
exceeding  one  dollar,  at  each  gate  upon  said 
road  within  the  State  of  Pennsylvania;  and  the 
nid  commissioners  shall  have  the  same  power 
to  enforce  the  payment  and  collection  of  tolls 
authorized  by  the  act  of  thirteenth  of  June, 
eighteen  hundred  and  thirty-six,  relating  to 
toilj  on  that  part  of  the  Cuin))erland  Road  pass- 
ing through  Pennsylvania,  by  stopping  such 
coarh  or  coaches,  as  is  provided  by  the  act  of 
fourth  of  April,  eighteen  hundred  and  thirty- 
one,  for  the  preservation  and  repair  of  the  Cum- 
berland Koad :  and  to  exercise  all  the  means  and 
mnedit-s  authorized  hy  said  acts  for  the  collec- 
tion of  tolls  and  prevention  of  fraud  on  said 
r>)niA:  reserving  also  to  the  said  commissioner 
tiw  right  to  sue  or  maintain  any  action  therefor, 
as  he  might  or  could  do  at  common  law.  in  ad- 
dition to  the  remedies  herein  provided." 

A  suit  was  brought  on  tin.'  'J'.Mh  X«iv«'tnbiT. 
\'^2,  in  the  Circuit  Court  of  ihe  United  Siat.  s 

•r  the  Western  District  of  Pennsylvania,  by 
^^rcement  of  parties,  and  a  statement  of  facts. 
n^Tied  by  the  resjiective  counsicl,  in  iln-  nature 
of  a  special  venlict.  as  follows: 

"It  is  agreed  that  this  case  Iw  suhtnitted  to 
the  court  oi)  the  following  statements  of  facts, 
a»  if  found  by  a  jury. 

"Th»:  phii'titilT  is  the  commissioner  and  su- 
wriBtf-ndent  of  so  much  of  the  Cumberland  or 
NatioDal  Koad  as  lies  within  the  State  of  Pcnn- 
iluly  .ippuintf  (1  under  and  by  virtue 

I  iQe  laws  of  thai  Slate  in  such  case  provided, 
.  is  A  citixeu  of  said  State.  The  defendants 
.  Richard  C.  Stockton,  whom  they  havesur- 

•  '^1.  are  and  were  citizen>  of  Maryland.  The 
ndants,  together  with  the  said  Richard, 

"tn  they  have  survived,  were  joint  partners 

.  (^niun  contracts  for  carrying  the  mail  of 
'he  United  States  hereunto  annexed.  The 
'  '  -oribcd  in  said  contracts  extended  over 
.  of  the  ^oad  callitl  the  Cunjl)erland  or 
National  Road  as  lies  within  the  Common- 


wealth  of  Pennsylvania.  Said  contracts  were 
duly  executed  between  the  Postmaster-General 
of  the  Unitoti  States  thereto  lawfully  authorizeil 
b}'  the  laws  of  the  United  Stat«>s,  and  said  con- 
tractors in  conformity  with  law.  The  mail  of 
of  the  United  States  was  transported  by  said 
contractors  in  accordance  with  the  provisions 
of  said  contracts,  during  the  time  therein  stip- 
ulated, in  carriiiges  constructed  in  conformity 
with  the  directions  and  nujuirements  of  the 
Posi master-General;  said  carriages  were  con- 
structed and  accommodated  as  well  for  the 
transportation  of  the  mail,  as  for  carrying  pas- 
sengers and  their  baggage,  but  the  nuralwr  of 
said  passengers  was  limited  so  as  not  to  inter- 
fere with  or  impede  the  transportation  of  the 
mail,  and  in  no  case  was  any  passenger  carried 
when  the  trausnortation  of  the  mail  would  l)e 
thereby  retardetl  or  interfered  with.  The  said 
National  Rotui  within  the  territorial  limits 
*of  Pennsylvania  wiis.  so  far  and  to  [*lft5 
such  extent  as  the  Constitution  and  laws  of  the 
United  States,  and  the  State  of  Pennsylvania, 
vested  the  same,  the  property  of  the'  United 
States,  and  had  IxHin  constructed  under  Ihe  au- 
thority of  said  laws  by  the  United  States.  The 
Constitution  and  laws  of  the  United  States,  and 
of  the  Commonwealth  of  Pennsylvania,  bear- 
ing upon  this  subject,  and  the  executive  pro- 
ceeilings  of  the  same  resiwclively,  are  to  be 
deemoil  and  considered  part  of  this  agreed  case. 
No  tolls  were  paid  by  said  contractors  for  or 
u|)on  any  vehicle  or  carriages  employed  or  umhI 
by  them  for  the  transportation  of  said  mail 
during  the  period  of  the  existence  of  said  con- 
tracts, notwithstanding  said  carriages  ordina- 
rily as  aforesaid  carried  passengers,  and  said 
contractors  received  the  passage  money  there- 
for for  their  own  use. 

"  Under  the  laws  of  the  United  States  and  of 
the  State  of  Pennsylvania,  so  much  of  wud 
('umberland  or  National  Road  »xs  lies  within 
the  limits  of  the  State  of  Pennsylvania,  was  ceded 
by  the  United  States  and  accepted  by  Pennsylva- 
nia, upon  the  terms  and  conditions  expres.sed  and 
contained  in  .sjiid  statutes.  Since  the  year  1835 
the  State  of  Pennsylvania  has  held  said  road 
under  and  by  virtue  of  said  laws,  and  has  per- 
fromed  the  terms  and  conditions  therein  pre- 
^rilwd  in  every  respect,  unless  the  imposition 
and  claim  of  tolls  as  herein  slatwl  is  so  far  an 
infraction  of  the  compact  created  by  said  laws. 
Payment  of  tolls  imposf?d  by  and  under  the 
laws  of  Pennsylvania,  has  been  demanded  of 
said  contractors  by  Ihe  plnintiiT  and  his  prede- 
cessors in  oftice.  for  and  on  account  of  their 
carriages  so  as  aforesaid  employed  in  the  trans- 
portation of  the  mail  with  passengers  so  carried 
as  aforesaid:  such  payment  of  tolls  has  been 
resisted  and  refused  by  said  contractors  on  the 
ground  thai  the  carriages  employed  in  the 
transportation  of  the  mail  of  the  United  States, 
on  said  road,  were  not  under  the  said  compact 
and  laws  legally  liable  to  the  payment  of  said 
tolls. 

"  The  said  carriages  employed  in  the  trans- 
portation of  the  mail  wen;  four-wheel  carriages 
drawn  by  four  horses  each,  and  they  ran  over 
said  route  and  through  the  six  gates  which  are 
upon  said  ro.id  within  the  said  State  of  Penn- 
sylvania, twice  <laily,  lieing  their  eastern  and 
western  routes.  The  full  rales  of  toll  estab 
lished  ])y  law  upon  said  road  in  Pennsylvania, 


Digitized  by  Google 


156 


SuFUUfS  Oouaff  OF  tok  Uwited  Statbs. 


for  a  daily  line  of  four-horse  coaches  or  stages, 
were,  at  each  of  the  said  six  gates,  indudin;; 
the  eastern  and  western  routes,  daily 

From  1  January,  1836,  to  1  April,  1887,  40  cents. 
April,  1887,  to  1689.  60oeBts. 

After  1839,  to  present  time,  100  cents. 

"If,  upon  the  foregoing  state  of  facts,  the 
court  shall  be  of  opinion  that  the  defendants 
are  liable  to  pay  tolls  for  their  carriages  so  em- 
ployed in  the  transportation  of  the  mail  of  the 
United  States,  judgment  to  be  entered  for  the 
plaintilT  for  tlie  svim  of  i^6.000.  If  it  shall  be 
of  opinion  that  the  said  carriages  so  employed 
1 56*1  are  not  mibjeet  *to  the  payment  of  said 
tolls,  then  Jodpnent  to  he  wtered  for  the  de- 
fendants. 

**  B.  P.  FuamiKBH  for  Flalntifla. 
"Rich'd.  8.  Cox  for  Defendants." 

I'j  T-  thi>  -inr.  ment  of  fact«  the  court  below- 
directed  judgment  to  be  entered  in  favor  of  the 
defendant,  and  to  review  this  decision  of  the 

court  the  writ  of  error  wa-s;  brought. 

Minutrit.  I'e^ch  and  WaUcet  for  the  plaintiffs 
in  error. 

Messri.  Coxe  and  Xt  J^on,  Att<»ney<Oeiieral, 

for  the  defendants  in  error. 

[This  case  was  argued  at  the  preceding  tt  nn 
of  the  court  h\-  Mr*tirH.  FUmniken  and  Walker 
for  the  plaiuiiils  iu  error,  and  Mr.  Ooxe  for  de- 
fendants, but  the  court  oiderad  a  re-argmnent 
at  the  present  term  ] 

Mr.  Veech,  for  plaintifl«  in  error,  after  recit- 
ing the  history  of  the  road,  said,  that  if  the 
road  was  the  property  of  the  United  States,  it 
might  be  considered  a  hardship  that  the  mail 
rouUi  not  pass  free.  Rut  Pennsylvania  Jiad  only 
granted  the  right  of  way.  She  was  the  last  of 
the  three  States  who  aigued  that  ft  should  be 
I  1  and  then  sUpulated  that  It  should  pass 
certain  points. 

The  united  States  had  no  Jurisdiction  over 
the  soil,  and  no  more  power  over  it  than  State 
officers  had  when  they  were  making  State 
roads.  No  one  thought  of  mdring  any  provis- 
ion for  keepintr  the  road  in  repair.  As  sooh  as 
ten  mile»  were  made,  a  ditllculty  arose  upon 
this  point.  ( 1  Collection  of  Surveys,  &c. .  pub- 
i.sliecl  in  1839,  by  order  of  the  Senatr ;  l{('|>ort 
of  Slirivcr,  conimunieultid  lo  Congress  by  Mr. 
Qallatin.) 

Mr.  Qallatin  said,  that  ' '  tolls  were  suggested, 
but  that  could  only  be  done  bv  authority  of 
the  State."   (Same  book.  183,  fi;{fl.) 

Mr.  Dallas,  when  Secretary  of  the  Treasury, 
made  «  report  on  the  subject,  in  which  he  said 
that  provision  ought  to  be  made  for  keeping 
the  road  in  rejiair.  but  that  Congress,  of  it.self. 
had  uo' power  iu  the  premises.  (Doc.  Ko.  59, 
pjige658.) 

The  road  continued  to  decay  until  1822, 
when  a  bill  was  pa.ssed  to  erect  gates  and  col- 
led (oils,  which  was  vetoe<l  by  the  President 
of  the  United  States.  Conffrew  then  appropri- 
ated a  small  sum  for  repairs.  Mr.  Buchanan 
moved  an  amendment,  providing  for  a  cession 
of  the  roads  to  the  States  through  which  it 
passed,  on  condition  that  they  would  collect 
tolls  and  keep  it  in  repair.  There  was  no  res- 
ervation in  favor  of  the  mail. 

In  1828  the  same  amendment  wss  offered, 
without  any  rew  rvafion. 

Between'  b28  and  1832,  the  road  became  so 


much  out  of  repair  that  another  moveiiuni  was 
made.  [The  oooasel  here  referred  to  the  sev- 
eral acts  which  were  passed  1^  State  Lc|;isis 
tures  aiid  by  Congress.] 

*In  the  meantime,  Pennsylvania  had  [*157 
constructrd  roads  leading  from  Pluladelphia  to 
Pittsburg,  and  the  question  was,  whether  she 
should  turn  the  travel  off  her  own  roads  to  one 
which  passed  through  only  a  small  portion  of 
the  State.  The  Pennsylvania  I^egislature  struck 
out  a  jiart  of  the  Oliio  1)111,  which  they  ha<i  I*- 
fore  them.  When  the  Ohio  bill  was  before 
Congress,  Mr.  Burnet,  a  senator  from  thst 
State,  .sni<l  that  care  was  taken  that  the  mail  of 
the  United  States  should  pass  free.  (7  Beg. 
Deb.,  287.) 

TliLi  '  iin  otlier  differences  between  thelnw^ 
of  Fenubyivania  and  Oliio.    The  Virginia  kw 

almost  a  cow  of  that  of  Ohio,  although,  io 
the  spirit  of  old  fashioned  Virginia  hospitality, 
one  who  is  visiting  his  neighbor  is  not  allowed 
to  be  charged  any  toll.  Maryland  copies  the 
lav.-  of  Pennsylvania.  "Marylaml  nnrl  rrnr.-vl- 
vjuiia  .-sHul  thai  the  United  Suites  shouitl  nrnl 
put  the  road  in  repair  and  erect  toll-houseB, 
whilst  Virjrinia  imposed  no  meh  restrietior 
The  cwt  to  Congress  was  about  fToO.tXX)  in  n 
pairing  the  road  and  erecting  gates.  Befon- 
this  time  the  mail  wns  <  Hrried  In  one  line  of 
coaches.  The  contract  %s  iiii  the  defendants  for 
carry in<;  it  in  1885  was  to  ;>av  them  $0,706. 
Tn  ISHT  they  wen»  paid  *27,tlO(r. 

Under  the  prcHeut  law  half  toll  is  ctiargerf 
upon  the  coaches  which  carry  the  mail  and  nan- 
sengers;  if  there  is  nothing  but  the  mail  tne^v 
go  free.  Suppose  we  admit  that  the  mail  w 
the  propertv  of  the  United  States,  ran  n  couch 
he  said  to  be  "  laden  with  the  property  of  the 
United  States'*  when  it  has  nine  passengers  in 
it  and  only  a  smidl  mail  ha^l  Or.  eou!<l  ihi-i 
be  affirmed  of  a  wagon  laden  with  flour  sod 
one  mnslcet  ?  Sudi  a  oonstnictlon  forces  word^ 
from  their  true  import.  P'lt  the  mail  ciinnoi 
l;e  properly  called  the  property  of  the  L  oK«l 
States.  All  carriers  have  a  special  propertv  iu 
their  load  to  protect  it  from  ciepredaUons.  H;:r 
what  the  law  means  is,  that  the  United  States 
must  have  an  unquallfled  right  of  property  in 
the  subject  matter.  !t  wil!  hr  tn  r-essary  for 
the  other  side  to  make  out  two  proposittobs: 

1.  That  the  mail  is  the  property  of  the  United 
States. 

2.  That  a  vehi(  ie  can  be  £»aid  to  be  laden 
with  tl)(>  mail  when  it  has  a  single  bag  In  ft. 

Mr.  Gtx/i,  for  defendants  in  error: 
\Mr.  6W«  traced  the  hi.Mtory  of  the  road  as  it 
is  found  In  the  laws  and  in  1  State  Papers.  tiL 
Miscellaneous.        474.  714.  7If5.  »40.  947.] 

The  error  of  the  argument  ou  the  other  sid»? 
is  in  supposing  that  Ohio  was  the  only  party 
interesteii  in  tue  original  construction  of  lite. 
road.  The  United  States  was  a  large  landed 
proprietor,  and  wished  to  open  an  easy  access 
to  the  lands  in  the  west,  in  order  tJiat  ssks 
might  be  increased.  Pennsylvania,  it  is  true. 
(Hii  »iot  ce<le  tli<'  land  over  which  the  n'.'ul 
passed,  but  she  was  de«sply  interested  in  the 
genenl  result  The  United  States  did  not 
claim  sovereign  power  *over  it.  Still 
they  have  some  mterest  in  it,  and  we  do  nf>^ 
claim  more  than  all  Incorporated  companies 
have  over  the  roads  which  they  make.  The 
Penniiylvania  act  is  different  from  that  of  Ohio. 

IIuWABD  3. 
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tiat  tlie  lUMm  is,  Uiat  Uie  road  was  completed 
01  tbefermer  8tet«  and  not  in  fhe  latter.  [Mr. 

.-r  hpre  reviewed  the  particular  provisions  of 

ae  getreral  acta.]  Is  there  any  ground  to  aup- 
p.>«  ttet  Coomfla  intended  to  mke  a  dUfeis 
•e!  contmct  with  different  States?  The  condi- 
rioos  are  eearatiallv  the  same:  one  exempts  the 
property  of  the  United  States,  and  the  other, 
tbo' mail.""    The  act  of  Pennsvlvani!!  speaks  of 

rehides  carrying'  the  United  i^tates  mail," 
ihv  iceosmizinfr  the  mail  as  belonging  to  the 
vv.  mment.  The  mail  is  one  of  the  most  val- 
ubie  branches  of  the  government,  connecting 
.tself  closely  witli  the  oudneas  of  the  people, 
aad  a  proportion  of  the  mail  matter  is  absohite- 
iy  the  property  of  the  government,  being  com- 
nanications  from  one  public  oMcer  to  another. 
The  nmil  is  fenced  round  with  protection,  by 
uw.  from  robbery  and  depredation,  and  the 
(up  and  locks  are  public  property.  The  act 
cf  Congress  of  1831.  thn>\isrhout.  recognizes 
Ik  maif  as  being  the  property  of  the  govern- 
«ot.  Unleea  passengers  were  to  go  in  the 
c^hes.  there  would  have  to  be  a  guartl ;  but 
'hi^y  are  the  best  guard.  The  contracts  require 
.otages  shall  be  suitable  for  pas«eBgen. 
The  right  of  altering  the  contract  is  always  re- 
TTTeti  to  the  uovernment,  and  although  there 
my  he  three  lines  now  uistead  of  one  formerly, 
fet  the  letter  of  the  Postmaster-General  to  the 
roTeruor  of  Pennsylvania  shows  that  the  mail 
t>a(d  not  now  be  carried  in  one  coach.  If 
can  be  a  toll  imposed  upon  carriages 
»ben  there  are  passengers,  why  not  also  when 
fim-  are  no  passengers?  And  such  an  amonnt 
mj  be  taxed  as  will  prevent  the  running  ot 
iie  mail.  A  question  of  power  cannot  be  de* 
ded  by  the  greater  or  lesser  exercise  of  it.  (4 
Akeat.,  827.  351,  887.  417.  426.  429.) 

Mr.  yOton,  Attomey-€teneral,  on  tlie  same 
ide: 

Hie  question  lies  in  a  narrow  compass.  It 
V  vlwUier  there  is  a  contract  lietween  the 

.1  States  on  the  one  hand  and  Pennsyl- 
uua  on  tlie  other;  and  if  so,  what  is  its 
itarer  The  Act  of  4th  April.  1881,  is  the 
'iodation  of  ihc  com])act.  It  proposed  to 
r/Ttde  for  the  repair  of  the  road.  Oommis- 
imers  were  appointed  on  condition  that  the 
niied  States  would  repair  the  road  and  erect 
^tes.  The  act  was  to  have  no  force  until 
oogfeai  Maeoted  to  it,  and  appropriated 
■ney  for  toll  houses  and  i,'-ites.  Here'  is  a 
oposal,  an  offer  for  a  contract.  The  10th 
rtion  says  .tliat  it  shall  not  go  into  operation 
itil  an  appropriation  is  made,  but  there  is 
)iiunff  ssiid  about  ceding  jurisdiction.  Con- 
vm,  M  ira,  asaeoted,  on  ooodition  that 
la  would  execute  her  part  of  tlfb 
keep  the  road  in  repair.  The 
Gbngress  over  internal  improvements 
not  drawn  into  the  case  at  nil.  The  United 
itcfl  have  a  right  to  purchase  the  privilege  of 
transporting  the  mail  over  *any  road. 
Pennsylvania  had  said,  ^nve  iis  :*750,000, 
<d  your  mail  slia  11  pass  free,  wuultl  not  such 
BMrtRMt  ksre  been  within  the  competencv  of 
"  parties  to  make,  and  have  been  good?  The 
ufttderation  was  a  valuable  one  to  Pennsyl- 
Jila.  She  cannot  now  deny  the  right  of  the 
States  to  make  the  road,  because  she 
Mijue^  Um  cession,  and  actually  holds  title 


under  the  United  States.  (0  Laws  U.  8..  232, 
388,  act  of  snrrender  by  United  States.) 

There  was  a  p/)wcr  reserved  to  Penn.sylvauia 
to  change  the  regulations  of  the  road,  pro- 
vided the  compact  was  not  infringed.  But  tiie 
Act  of  lH3fi  asserts  the  authority  of  the  Leds- 
lature  to  vary  the  original  terms,  and  levies  half 
tolls.  It  cannot  be  Mid  \fy  the  other  ride  that 
the  two  acts  do  not  clash  with  each  other,  be- 
cause the  Legislature  says  they  do.  That  the 
mail  is  property  is  too  pbin  to Ibe  argued. 

What  were  the  circumstances  tmder  which 
the  acts  were  passed?  The  road  had  been  in 
use  for  twelve  or  fourteen  yean  before  1881. 
The  mail  was  carried  in  staees.  without  paying 
any  toll,  in  the  same  description  of  vehicle  as 
that  now  taxed.  There  never  was  any  other 
species  of  property  of  the  United  States  carried 
on  it;  at  least,  the  record  does  not  show  that 
there  was.  Was  it  a  lure,  then,  to  the  govern- 
ment to  1800.000  for  the  privUe^j^e  of 
pa^ising  property  free  which  it  had  never  trans- 
ported on  tlie  road,  and  was  not  likely  to  trans- 
port? 

It  has  been  said,  that  l)ecau8e  Ohio  was  more 
spedflc  in  her  legislation,  therefore  Pennsvd- 
vania  did  not  mean  to  exempt  the  mail.  But 
of  what  authority  is  the  act  of  another  State? 
The  object  was  the  same  with  them  all. 

We  have  the  opinion  of  the  executive  and 
judicial  depariments  of  Pennsylvania.  (2  Watts 
&  Serj,'eant,  168.) 

But  suppose  there  was  no  compact.  The 
Act  of  1888  would  still  have  been  invalid.  It 
is  not  a  ficneral  law  to  collect  tolls,  but  directed 
specifically  against  the  mail.   The  property  of 
the  contractors  is,  no  doubt,  subject  to  taxa- 
tion by  a  State;  but  a  hiw  levtled  exclusively 
against  the  mail  is  a  different  thing.   A  power 
to  destroy  the  means  implies  a  power  to  destroy 
the  thing  itself.    The  cam^  of  MrC'iiUor/i  v. 
Maryland  (4  Wheaton)  was  an  attempt  to  (ax 
the  means  by  which  the  bank  carried  on  its 
operations.    In  Weston  v.  Cit>i  <.f  Churhataii 
2  Peters,  449)  the  same  principle  was  estab- 
ished.   It  was  held  that  loans  were  means  to 
execute  the  powers  of  Congress,  and  to  tax  the 
stock  would  impair  the  means.   (So.  15  Peters, 
488,  448.)  It  has  been  said,  that  if  these  tolls 
are  not  collected  the  road  will  go  out  of  repair, 
liut  can  this  be  so?    The  whole  amount 
\  charged  is  only  f 1.900  a  year,  upon  a  road  on 
whicli  #800,000  were  expended  as  late  as  lf*:i'), 
1  built  at  the  request  of  Pennsylvania,  and  which 
she  pledged  her  faith  to  keep  in  repair.    It  has 
i  be<'n  said  also  that  the  privilege  of  jyassing  free 
I  may  be  abused;  tliat  one  hundred  stages  may 
I  be  run  upon  the  ro<id.   But  the  record  prem  tits 
I  no  such  case.    *The  stages  are  used  [*1<J0 
bona  Jidf  by  the  contractors  under  their  contract 
with  the  Post  master-General. 

Mr.  Waiker,  for  plaintiffa  in  error,  in  reply 
and  conclusion; 

I  If  the  court  shall  he  against  us  on  the  inter- 
pretation of  the  compact,  we  shall  have  to  in- 
vite their  alteniiou  to  the  following  grave 

I  questions: 

I  1.  That  the  federal  government  has  no  power, 
under  the  Constitution,  to  construct  a  road 
within  the  limits  of  a  State. 

2.  That  the  consent  of  a  single  State  cannot 
enlarge  the  powers  of  the  federal  government, 
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even  within  itM  own  limiis.  and  raucli  less 
within  the  \\mil»  of  another  State. 

3.  That  the  two  per  cent,  fund  referred  to 
in  the  si'venil  acl.«>  of  appropriation  w^as  ex- 
hausted iK'fore  the  road  reached  the  Pennsyl- 
vania line. 

4.  That  the  consent  of  Pennsylvania,  under 
the  law  of  9th  of  April.  1807,  was  based  upon 
the  appropriation  of  the  two  per  cent.  fund, 
und  that  alone  to  the  construction  of  said  road 
within  her  limits. 

6.  That  Congress  possessed  no  power,  under 
the  Constitution,  to  collect  toll  upon  said  road 
in  the  State  of  Pennsylvania. 

6.  That  the  State  of  Pennsylvania  had  juris- 
diction of  said  road,  and  the  right  to  collect 
toll,  and  |H>sfiC8sed  this  power  as  one  of  the 
riglits  not  delegated  in  forming  the  Constitu- 
tion of  the  Union,  and  which  could  only  be 
relinquished  by  an  amendment  of  the  Consti- 
tution. 

7.  That  the  right  to  collect  toll  in  this  case 
was  never  surrendered  by  the  State  of  Penn- 
sylvania. 

The  power  of  the  federal  government  to 
ronstruct  roads  has  been  abandoned  for  eight 
years  past.  The  authority  to  establish  post- 
roads,  is  merely  to  designate  the  road  from 
jjoint  to  point ;  and  if  the  United  States  have 
no  constitutional  power,  an  act  of  one  of  the 
States  cannot  confer  it.  If  there  was  no  power 
to  make  the  road,  there  was  none  to  repair  it 
or  collect  tolls;  and  an  agreement  to  repair  it 
was  null  and  void,  as  being  repugnant  to  the 
Constitution.  The  jurisdiction  which  Penn- 
sylvania had,  originally,  over  the  soil  of  the 
road,  was  never  surrendered;  and  if  it  had 
been,  her  Legislature  had  no  power  to  sur- 
render it. 

The  speech  of  Mr.  Burnet  gives  the  history 
of  this  matter.  The  road  wjis  g»ing  to  ruin, 
and  Congress  refused  to  appropriate.  The 
friends  of  the  road  in  Ohio  obtained  the  pass- 
age of  an  act  there.  It  was  a  favorite  in  that 
Slate,  but  not  in  Pennsylvania.  The  latter 
State  had  commenced  a  large  system  of  im- 
provcint'iit  fn»m  PhilmUlphia  to  Pitt.«:htirg, 
uinl  knew  th;il  this  Cumlu'rlimd  Road  would 
draw  off  the  travel  from  her  own  works.  The 
law  of  Pennsylvania  wa.s.  tlierefore.  diKsimilar 
from  that  of  Ohio.  Ohio  did  not  reipiire  the 
roail  to  be  put  in  repair  before  accepting  the. 
cession,  but  Pennsylvania  did.  There  are 
nianv  other  important  differences  between  the 
Ittl*)  *two  laws.  Congress  ha/«tenevl  to  ac- 
cept the  Ohio  law  l)efore  Pennsylvania  acted. 
What  reason  is  Ihere  to  think  that  Pennsyl- 
vania intended  to  imitate  Ohio?  There  is 
none.  If  so,  why  was  the  phraseology 
changed?  Some  words  must  have  l)een  iuteii- 
tionally  omitted,  and  yet  this  court  is  now 
askcHl  to  insert  them,  to  change  places  with  the 
Legislature  at  Harrisburg,  and  do  what  it  re- 
fuseii  to  do.  Allhouj^li,  in  general,  the  mail 
may  be  property,  can  it  be  considered  so  hen?, 
where  there  is  a  special  exclusion?  Ever>' 
word  of  a  statute  must  receive  a  meaning,  un- 
less the  court  are  compelled  to  consijler  some 
wonls  synonymoiLs.  In  the  Ohio  law,  the 
words  •mail'  and  "property"  are  not  "synony- 
mous; it  exempts  a  "stage  or  coach,  carrj'ing 
the  mail,"  and  a  "  wagon  or  carriage,  carrying 
property  of  the  United  States;"  referring  to 
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different  vehicles,  carrying  different  thincn. 
The  "mail"  is  never  cairfeil  in  wagons.  The 
government  recently  brought  a  largp  eopp«r 
rock  from  Lake  Superior.  This  could  d«iI 
have  passed  free  unless  under  the  head  of  pwo- 
erty.  Ohio  had.  therefore,  two  distinct  pr'v 
visions  in  her  law:  Pennsylvania  adopt* <1 
only  one  of  them.  The  toll  on  "stages"  in- 
cluded the  coach  c«rri  ing  the  mail,  in  wor>li 
and  letters.  The  Ohio  law  asked  her  toexeiD{>t 
the  mail,  but  she  refused. 

But  does  "proptTty"  include  the  mail?  Doe« 
a  department,  when  making  a  schedule  of  it* 
property,  include  the  contents  of  the  mail? 
The  United  States  is  only  a  common  carrier, 
and  piiid  as  such.  If  not.  then  postage  is  exact- 
ed for  carrying  the  property  of  the  United 
States.    It  is  the  property  of  "the  penons  ini«T- 
ested;  they  can  recover  it  at  law.    It  has  been 
said  that  because  a  common    carrier  has  a 
sjM-'cial  property  in  what  he  carries,  thereforv 
the  United  States  have  a  property  in  the  mail. 
But  this  t(>chnical  principle  was  unkncfwn  tn 
the  farmers  and  mechanics  who  passed  the  Act 
of  1831.    Again,   what  is  the  meaning  of 
"laden"?   It  is  the  bulk  of  the  load.    If  sn 
ofUcer  of  the  United  States  puts  a  single  box  in 
a  wagon,  and  the  rest  of  the  load  is  private 
property,  could  it  be  said  with  any  propriety 
that  tlie  wagon  was  "laden"  with  the  property 
of  the  government?     To  justify  this,  ollxr 
wonls  must  be  interpolated  into  the  law.  xv  .\ 
"in  whole  or  in  part."    But  tlieyare  not  thertl 
If  "property"  means  the  "mail'"  then  the  stT-i 
tion  must  read,  "laden  with  the  mail:"  and  if 
this  be  so,  a  single  mail  bag  will  not  exempt  il>* 
coach  from  tolls.    If  the  contractors  harl 
steam  wagon    conveying  one  hundred  vn.- 
scngen*  and  a  small  mail  bag,  would  they  all 
free?    It  is  said  that  we  attack  the  mail^but  we 
do  not.    The  government  pays  turnpike  gatd 
everywhere  else.  When  companies  make  n»<h 
witli  their  own  money,  tliey  allow  the  gover»| 
ment  to  use  them  on  the  same  terms  with  every" 
one  else.    If  it  can  seize  upon  roads,  the  I\>^| 
master  General  would  soon  pet  rid  of  all  diftj 
niltios  with  railroad  companies.    But  we  df 
the  right. 

But  upon  whom  does  the  tax  fall  in  thisi 

The  record  says  that  stages  conveying  

but  the  mail  pass  free.   11  is  then  nbe 
passengers  who  pay  the  tax.    The  contrartor 
must  increase  the  fare.    The  soverament . 
a  party  ujx>n  the  record,  and  the 
General  hiis  no  business  to  come  here  by  i 
sel.    The  whole  ditlicultv  has  arisen  fmoi 
effort  of  contractors  to  draw  CQatom  toi 

own  line  from  rojids  where  tolls  are   

X]\  opposition  stages,  too,must  be  brokcni 
on  this  road,  l>ocause  those 
charge<l  with  toll. 

It  Is  said  that  passengers  are  a  guaru 
mail.    They  do  not  consider  thcmschwesaaj 
ing  their  passage  money  for  the  prii 
guarding  tlic  mail.    But  upon  this  the 
contrac*tors  ought  to  be  bound  to  carry 
always ;  whereas  the  stages  frequently  run 
out  any  )>assengerB. 

Pennsylvania  has  been  charged  with ' 
her  faith.    But  how  can  this  oe?  8Ih 
no  revenue  from  ihe  road:  the  whole 
tolls  are  expended  upon  repairs,  and  that,f 
a  case  where  her  own  pecuniary  inter  tela ; 
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btaum  the  travel  is  drawn  away  Irom  her  own 
iQidi.  The  true  hiterest  of  the  United  States 

>  to  maintaic  oiir  view  of  the  case;  because,  if 
tolb  enough  are  not  collected  to  keep  the  road 
io  fepair.it  must  go  to  mln.and  then  the  OMrtnust- 

>  will  charge  a  highi-r  price  fof  canying  the 
ouil,  even  at  a  slower  pace. 

Tbe  Act  of  1880  h  only  declaratory  of  that 

'  isil.  Htid  iioi  inconsistent  witli  it.  T!ie 
^icT  exemptii  wasoos  when  laden  with  the 
property  of  the  Untted  States  ia  tbe  whole:  and 
at  former  proportions  the  exemption  to  the 
liBouDt  of  property  thus  owned.  The  imposition 
ef  half  toll  is,  IB  fSot,  a  privilege  granted.  The 
Tbol»'  t>f  the  Pennsylvania  legislation  is  one 
(ootinued  series,  instead  of  being  separate  and 
ioconaifltent  acts.    The  law  of  1881  accepted 

'  road,  when  it  should  be  put  in  repair  and 

li  bouses  erected.  The  act  of  Congress 
raiidng  the  appropriation,  did  not  pass  till 
and  in  April,  1835.  Pennsylvania  ac- 
rcpted  the  Hurreuder.  and  appointed  coinmis- 
<t(Hiers.  Between  that  tfane  and  the  firnt  of 
iirtiary.  1836,  gates  were  orerted,  and  tlic  Act 
f  1KJ6,  now  under  consitlerution,  was  pa-sMd 
Titbout  any  loss  of  time.  The  cmsc  in  VVjitts 
i  Sergeant*  has  been  referred  to,  but  here  is  a 
unified  copy  of  the  record,  showing  that,from 
were  made  out  quarterly. 
Before  tlie  Act  of  18ii6,  all  the  stages,  except 
ib<?  faai  line,  paid  lolls.  These  were  therefore 
'>Iiected  under  the  Act  of  1881.  Tboewere 
two  liiifo,  nnd  the  commissioners  agreed 

i  \iUM-  out-,  ou  the  condition  that  the  other 
iid.  Thi^  was  half  toll,  and  was  the  founda- 
ixtu  of  the  law. 

Jfr.  ChltfJn*tus§  Tasbt  delivered  the  opin- 

too  of  the  court: 

Tbe  question  in  this  case  is,  whether  the 
Male  of  Penn.«vlvania  can  lawfull}-  impose  a 
ioiU  on  auTiaflpes  employed  in  transporting  the 
lait  of  the  united  States  over  that  part  of  the 
lif rland  road  wldch  paMB  twoa^  the 
dTitory  of  that  btate?  i 
199"]    ^he  dispute  has  arisen  from  an  act ) 
if  the  Legislature  of  Pennsylvania,  passed  in 
ItW,  whereby  wagons,  carriages,  stages,  and  i 
•her  modes  of  conveyance,  carrying  tne  Unit*  | 
■i  States  mail,  with  passengers  or  the  goods  of 
(her  persons,  are  charged  with  half  the  toll  j 
ivled  upon  other  TehicTea  of  the  like  descrip-  j 
"on.  The  plaintiff  in  ei  rrir  is  the  commissioner  , 
ad  siq)erintendent  of  the  road,  appomted  by  i 
he  Slate.   The  def radanta  and  oontracton  for 
invingthe  mail,  and  they  insist  that  their 
arriagea  when  engaged  in  this  service  are  en- 1 
Itfed  to  pMS  alon$:  the  road  free  fttun  toll,  al- 1 
hoBgh  tney  are  converingpassensers  and  Uidr 
9fg»ge  at  the  same  time.   In  oraier  to  obtain 
le  opniloa  of  this  court  upon  the  subject,  an 
micable  action  was  in'<tituted  by  the  pliiintiff 
1  the  Circuit  Court  of  the  United  Stales  for 
le  Western  District  of  Pennsylvania,  for  the 
directed  to  Ix'  rollected  by  the  law  above 
tentiooed.  and  the  facts  in  the  cn.se  stated  by 
OMBdL    The  judgmini  of  the  Circuit  Court 
rss  against  the  [ilaintiff,  and  it  is  now  biou^t 
«e  far  revisaou  by  writ  of  error. 
The  Comberland  Road  has  been  so  often  the 
ufjjcTt  of  public  discussion,  and  the  circum- 
taoosn  ttiidber  which  it  was  constructed  and 
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through  which  it  passes,  are  so  generally 
known,  that  we  shall  forbear  to  slate  them 
further  than  may  be  necessary  for  the  purpose 
of  showing  the  character  of  the  present  con- 
tiwerty.  and  explaining  the  principles  upon 
which  the  opinion  of  tins  court  is  founded. 

The  road  in  question  is  the  principle  line  of 
cmnmunication  oetween  the  seat  of  govern- 
ment and  the  great  valley  of  the  Mississippi.  It 
passes  through  Maryland,  Pennsylvania,  Vir- 
ginia, and  Ohio,  and  was  constructed  at  an  im- 
mense expense  liy  the  United  St;iics,  under  the 
authority  of  dilierent  and  successive  acts  of 
Congresstthe  States  contributing  nothing  either 
to  the  makinLT  of  the  rotid  or  to  tlie  purchase 
of  land  over  which  it  passes.  They  did  nothing 
more  that  enact  laws  atithorizing  the  United 
States  to  construct  the  road  within  their  re- 
spective limits,  and  to  obtain  the  hiud  necessary 
for  that  purpose  from  the  individual  proprietors 
upon  the  payment  of  its  value. 

After  the  road  had  thus  been  made — although 
it  was  constructed  with  the  utmost  care,8paring 
no  efforts  to  make  it  durable— it  was  still  found 
to  be  incapable  of  withstanding  the  wear  and 
tear  produced  by  the  number  of  carriafes  con- 
tinually passing  over  it,  engJigi  d  in  transport- 
ing passengers,  or  heavily  laden  with  agricultur- 
al produce  or  meidiaadise;  and  that  either  a 
very  great  expense  must  be  annually  incurred 
in  repairs,  or  the  road,  iu  a  short  lime,  would 
be  antiraljr  broken  up  and  become  unfit  for  use. 
As  no  permanent  provision  had  l)een  made  for 
these  repairs,  applications  were  made  to  Con- 
gress for  the  necessary  funds:  ttid  as  these  de- 
inands  upon  the  public  treasur}'  unavoidably 
increased  a.s  tbe  road  was  extended  or  lon^^er  in 
use.they  naturally  produced  a  strong  feeling  of 
dissatisfaction  *  and  opp<».sition  in  those  [*104: 
portions  of  the  Union  which  had  no  immediate 
interest  in  the  road;  and  the  constitutional 
power  of  Congress  to  make  these  appropria- 
tions was  also  earnestly,  and  upon  many  appli- 
caiions.  contested  by  many  of  the  eminent 
Statesmen  of  the  country.  It  therefore  became 
evident,  that  unleBS  some  other  means  than  ap- 
propriations from  the  pubUc  irejusury  could  be 
devised,  a  work  which  everyone  felt  to  l)e  a 
great  public  ocmvenlence.  in  which  a  large  por- 
tion of  the  Union  was  directly  and  deeply  in- 
terested, and  which  liad  been  constructed  at  so 
mud)  cost,  must  soon  become  a  total  ruin. 

In  this  condition  of  things, the  State  of  Ohio, 
on  the  4th  of  February,  1881,  passed  an  act, 
proposhig,  with  the  assent  of  Congress,  to  take 
imder  its  care  innnediately  the  portion  of  the 
road  within  its  luuita  which  was  then  hnishcd, 
and  the  residue  from  time  to  time  as  dilferent 
parts  of  it  should  be  completed,  and  to  erect 
toll-^tes  thereon,  and  to  apply  the  tolls  to  the 
repair  and  preservation  of  ue  road,  specifying 
in  the  law  the  tolls  it  proposed  to  demand,  ana 
containing  a  proviso  in  relation  to  the  property 
of  the  United  Btates,  and  to  perMMis  In  its  serv- 
ice, in  tlie  following  words:  "  That  no  toll 
shall  be  recti\cd  or  collected  for  the  passm;e  of 
any  stage  or  coach  conveying  the  Unned  States 
mail, or  horses  l)earing  the  same,  or  any  wagon 
or  carriage  laden  with  the  property  of  the 
United  States,  or  any  cavalry  or  other  troops, 
arms,  or  military  stores  belonging  to  the  same, 
or  to  any  o^  ihe  States  comprisiug  this  Union, 
or  any  penon  orpenoaaoBattty  In  themlUtaty 
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service  of  the  United  States,  or  of  the  militia 
of  any  of  the  States."  On  the  2d  of  March, 
in  the' same  year,  Congress  passed  a  law  assent- 
ing to  this  act  of  Ohio,  which  is  recited  at 
large  in  the  act  of  Congress,  with  all  its  pro- 
visions and  stipulations. 

The  measure  projwsed  by  the  State  of  Ohio 
seems  to  have  been  received  with  general  ap- 
probation; and  on  the  4th  of  April,  1831,  Penn- 
sylvania, about  two  months  after  the  passage 
of  the  law  of  Ohio,  pa8.sed  an  act  similar  m 
its  principles,  but  varying  from  it  in  some  re- 
spects on  account  of  the  different  condition  of 
the  road  in  the  two  States.  In  Ohio  it  was 
new  and  unworn,  and  therefore  needed  no  re- 

f>air:  while  in  Pennsylvania,  where  it  had  been 
n  use  for  several  years,  it  was  in  a  state  of 
great  dilapidation.  While  proposing,  there- 
fore, to  take  it  under  the  care  of  the  State,  and 
to  charge  the  tolls  specified  in  the  act,  it  an- 
nexed a  condition  that  the  United  States  should 
first  put  so  much  of  it  as  pa.ssed  through  that 
State  in  good  repair,  and  an  appropriation  be 
also  made  by  Congress  for  erecting  toll  houses 
and  toll-gates  upon  it.  The  clause  in  relation 
to  the  passage  of  the  property  of  the  United 
States  over  the  road,  also  varies  from  the  lan- 
guage of  the  Ohio  law,  and  is  in  the  following 
words:  "That  no  toll  shall  be  received  or  col- 
lected for  the  passage  of  any  wagon  or  carriage 
165*]laden  with  the  property  of  *the  United 
States,  or  any  cannon  or  military  stores  belong- 
ing to  tlie  United  States,  or  to  any  of  the  States 
composing  this  Union." 

The  example  of  Pennsylvania  was  followed 
by  Maryland  and  Virginia,  at  the  next  succeed- 
ing sessions  of  their  respective  Legislatures: 
the  law  of  Maryland  being  passed  on  the  23d 
of  January,  1883,  and  the  Virginia  law  on  the 
7th  of  February  following.  The  proviso  in 
relation  to  the  property  of  the  United  States, 
in  the  Maryland  act,  is  precisely  the  .same  with 
that  of  Pennsylvania,  and  would  seem  to  have 
been  copied  from  it,  while  the  proviso  in  the 
Virginia  law,  upon  this  subject,  follows  almost 
literally  the  law  of  Ohio. 

With  these  several  acts  of  Assembly  before 
Ihcm.  Congress,  on  the  3d  of  July,  1832,  passed 
a  law  declaring  the  assent  of  the  United  States 
to  the  laws  of  Pennsylvania  and  Maryland,  to 
remain  in  force  during  the  pleasure  of  Con- 
gress; and  the  sum  of  $150,000  was  appropri- 
ated to  repair  the  road  etml  of  the  Ohio  River, 
and  to  make  the  other  needful  improvements 
required  by  the  laws  of  these  two  States.  No 
mention  is  made  of  Virginia  in  this  act  of  Con- 
gress. Ix'cause  in  her  law  the  previous  repara- 
tion of  the  road,  and  the  erection  of  toll  houses 
and  gates,  at  the  expense  of  the  United  States, 
was  not  in  express  terms  made  the  condition 
upon  which  she  accepted  the  surrender  of  the 
road ;  but  the  assent  of  Congress  was  afterwards 
given  to  her  law  by  the  Act  of  March  3d,  1833, 
which,  like  the  contract  with  the  two  other 
States,  was  to  remain  in  force  during  the  pleas- 
ure of  Congress. 

The  sum  appropriated,  as  above  mentioned, 
was,  however,  found  insufficient  for  the  pur- 
ptjses  for  which  it  was  intended,  and  by  an  «<!l 
of  June  24th,  1834,  the  further  sum  of  siiOO.OOO 
was  appropriated;  and  this  act  states  tiie appro- 
priation to  he  made  for  the  entire  completion 
of  the  road  east  of  the  Ohio,  and  other  needful 
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improvements,  to  carry  into  effect  the  laws  of 
Pennsylvania,  Maryland, and  Virginia,  each  of 
which  is  particularly  referred  to  in  the  act  of 
Congress;  and  further  directs  that  as  fsr  a.« 
that  sum  is  expended,  or  so  much  of  it  as  shall  be 
necessary,  the  road  should  be  surrendered  to 
the  States  respectively  through  which  it  pas^sed. 
But  so  greatly  had  the  road  become  dilapidated 
that  even  these  large  sums  were  found  inade- 
quate to  place  it  in  a  proper  condition,  and  hy 
the  Act  of  March  3<1,  1835.  the  further  sum  of 
346,188.58.  was  appropriated;  but  this  law  di- 
rected that  no  part  of  it  should  be  paid  or  ex 
pended  until  the  three  States  should  respectirelT 
accept  the  surrender;  and  that  the  United  States 
should  not  thereafter  be  subject  to  anvexpen*^ 
in  relation  to  the  said  road."    Under  tTbi*  act  of 
Congress  the  surrender  was  accordinefy  ac- 
cepted, in  1835,  and  the  money  applied  as  di 
rected  by  the  act  of  Congress,  and  from  th-nl 
time  the  road  hasl)een  in  the  possession  of  and 
under  the  control  of  the  several  States,  with 
toll-gates  upon  it.    This  is  the  history  of  thf 
road,  and  oi  the  legislation  of  Congress  and  the 
States  *upon  that  subject  (so  far  as  it  is  [*160 
necessary  now  to  state  it),  up  to  the  time  wh«-n 
the  road  passeil  into  the  hands  of  the  S?al« 
We  shall  have  occasion  hereafter  to  speak  more 
particularly  of  the  act  of  Congress  last  men- 
tioned, because  it  is  the  act  under  which  \he 
States  finally  took  pos.session  of  the  road. 

When  tlie  new  arrangement  first  went  into 
operation  no  toll  was  charged  in  any  of  the 
States  upon  carriages  transporting  the  mail  •>f 
the  United  States;  and  no  toll  upon  such  car- 
riages has  ever  yet  been  claimed  in  Ohio,  Mary- 
land, or  Virginia.  But  on  the  13th  off  June. 
1836,  the  State  of  Pennsylvania  passed  a  law, 
declaring  that  carriages,  &c.,  carrying  the 
property  of  the  United  States  or  of  a  State, 
which  were  exempted  from  the  pavment  of 
toll  by  the  Act  of  1831,  should  thereafter  be  ex- 
empted only  in  proportion  to  the  amount  of 
property  in  such  carriage  belonging  to  the 
United  States  or  a  State,  and,  "  that  in  all  ca!«- 
of  wagons,  carriages,  stages,  or  other  modes  ol 
conveyance,  carrying  the  United  States  mail, 
with  passengers  or  goods,  such  wagon,  stage 
or  other  mode  of  conveyance  shall  par  bkll 
toll  upon  such  modes  of  conveyance. "  *  And 
we  are  now  to  inquire  whether  thus  half  toV 
can  be  imposed  upon  carriages  carrying  tb« 
mail  under  the  compact  between  the  Uoitcd 
States  and  Pennsylvania. 

It  will  be  seen  from  this  statement  thai  uu 
constitutional  jx>wer  of  the  general  goTcni 
mcnt  to  construct  this  road  is  not  involrcd  ih 
the  case  before  us;  nor  is  this  court  called  upon 
to  express  any  opinion  upon  that  subject;  tfU 
to  inquire  what  were  the  rights  of  Uie  UniutJ 
States  in  the  road  previous  to  the  oompartt 
hereinbefore  mentioned.    The  road  has  In  fad 
been  made  at  the  i  \|H  n.se  of  the  general  gjo?* 
emment.     It  was  the  great  Une  of  conacdte 
l)etween  lix-  sent  of  government  and  the  inMvv 
States  and  lerritoric^.alTonling  a  convfiiiM(taB> 
safe  channel  for  the  conveyance  of  the  mai- 
and  enabling  the  government  thereby  to  roo 
numicate  more  promptly  with  ita  nuoMrnt 
otHcers  and  agents  in  that  part  of  the  Un- 
States  west  of  the  Alleghany  mountaiaa.  1'i 
object  of  the  compact  wa>«  to  preserve  tbtt 
for  the  purposes  for  which  it  lia<l  been 
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right  of  the  several  States  to  enter  into 
agreements  will  hardly  be  qnestioned  by 
-/one.     A  Slate  may  undoublediv  grant  to 
u  individual  or  a  corporation  a  right  of  way 
ugh  it«  lerritor)'  upcm  such  terms  and  con- 
...joneas  it  thinks  proper:  and  we  see  no  reason 
whr  it  may  not  deal  in  like  manner  with  the 
led  Stales,  when  the  latter  have  the  power 
nier  into  the  contract.     Neither  do  we  see 
tuflt  ground  for  questioning  the  power  of 
s.    The  Conntitution  gives  it  the  power 
r>;.ibltah  poHtothccs  and  (x>st  roads;  and 
diufed,  an  it  thus  is.  with  the  transportation 
he  mails  it  would  hardly  have  performed 
July  to  the  country,  if  it  had  suffered  this 
inportant  line  of  communication  to  fall  into 
r  ruin,  and  sought  out.  as  it  must  have  done. 
If  circuitous  or  tardy  and  diflkult  route, 
Itt7*lwhen  bv  the  imme<liate  payment  *of  an 
;T»Ient  it  obtained  in  perpetuity  the  means 
■t-rfonning  eftlcientiv  a  great  public  duty, 
b  the  constitution  has  Imposed  upon  the 

-  •.!  irovernment.     Large  as  the  stim  was 

;  f>Hid  for  repairs,  it  was  evidently  a  wise 
to  make  tlie  expenditure.    It  secured 
nient  and  important  road  for  its  mails, 
lit-  (  ost  of  transporting  them  is  compar- 
moderate,  instead  of  L^ing  compelled  to 
a  far  heavier  annual  expense,  as  the^ 
have  done,  if,  by  the  destruction  of  this 
tbey  bad  been  forced  upon  routes  more 
cr  difficult,   when  much  higher 
nract  have  been  demanded  by  the  con- 
''-n.    Certainly,  neither  Ohio,  nor  Penn- 
|i|..Miia.  nor  Marj-land.  nor  Virginia,  appear 
pan  their  laws  to  have  doubled  their  own 
ppireror  the  power  of  Congress.  But  we  do  not 
tbat  Pemisylvania  now  upon  any 
disputes  the  validity  of  the  compact  or 
ber  obligation  to  perform  it;  on  the  con- 
.  abe  awerts  ber  readiness  to  fuilill  it  in  all 
Iparts.  ftcoording  to  its  true  meaning;  butde- 
tbe  construction  placed  upon  it  by  the 
States.     It  is  to  that  part  of  the  case, 
fc»-rtf(jre.  tbat  it  becomes  the  duty  of  the  court 
» turn  its  particular  attention. 
It         ;..  iijai  in  the  law  of  Pennsylvania, 
•d  land  also,  aseented  to  by  Congress, 

ke  exHiupt  ion  of  carriages  engaged  in  carrying 
htiDiul  L-i  not  so  clearly  and  s{K>citicjtlly  pro- 
■pd  for  u  in  the  laws  of  Ohio  and  Virginia. 
HUb interpreting  these  contracts  the  character 
Hne  parties,  the  relation  in  which  they  stand 

-  another,  and  tbe  objects  thev  evidently 
mi  in  view,  must  all  be  considered.    And  we 

!  »rr!ly  carry  out  their  tnie  meaning 
id  i:         II  if  we  treated  the  contract  as  one 

run  uiiiividuals,  bargaining  with  each  other 
ffrerse  interest,  and  should  apply  to  it 
strict  and  technical  niles  of  construe- 
nuua  are  appropriate  to  cases  of  that  de 
HWon.    This,  on  the  contrary,  is  a  contract ! 

«n  two  governments  deeply  concerned  in  I 
K  welfare OI  each  other;  whoi>e  deareHt  inter- 
N  nnH  happineas  are  closely  and  inseparably 
i^etber,  and  where  an  injury  to  one 
'     *^  '    by  the  other.  Pennsyl- 
lly.  was  anxious  to  give 
A  government  every  aid  and  facil- 
;  .i  •  •  '  •  nt  with  justice  to  its 

Bl  I nment  of  the  United 

^Mwaa  actuated  by  a  like  spirit. 
WWm  was  the  character  of  the  parties  and  the 
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!  relation  in  which  they  stood.    Besides,  a  con- 
hiderable  numl)er  of  the  citizens  of  the  State 
had  a  direct  interest  in  the  preservation  of  the 
road ;  and  the  State  had  manifested  its  sense  of 
the  importance  of  the  work  by  the  Act  of  Aa- 
,  sembly  of  1807,  which  authorized  the  construc- 
tion of  the  road  within  itH  limitjj;  and  again  in 
the  resolution  passed  in  1828,  by  which  it  pro- 
p<)S(»(l  to  confer  uix)n  Congress  the  power  of 
(  n  *  ling  gates  and  charging  toll.    Yet  the  only 
value  of  this  road  to  the  general  government 
worth  considering  is  for  the  transportation  of 
j  the  mails;  and  in  that  point  of  view  it  is  far 
'more  important  than  *any  other  p<).sl-  r*168 
'  road  in  the  Union.  ()cca<<ionally.  indee<i,  arms 
;  or  military  stores  ma^  Ije  tran.sported  over  it; 
'  and  sometimes  a  portion  of  the  military  force 
may  pass  along  it.    But  these  occasions  for  its 
use.  especially  in  (ime  of  peace,  but  rarely  oc- 
cur; the  daily  and  necessary  use  of  the  road  by 
the  United  States  is  as  a  jxwt-road  forming  an 
almost  indispensable  link  in  the  chain  of  com- 
munication from  the  seat  of  government  to  its 
western  borders. 

Now,  as  this  was  well  known  to  the  parlies, 
can  it  be  supposed  that  when  Pennsylvania, 
by  her  Act  of  1831.  proposed  to  lake  the  road, 
and  keep  it  in  repair  from  the  tolls  collected 
upon  it,  and  exempted  from  toll  carriages  laden 
with  the  property  of  the  United  States,  she  yet 
intended  to  charge  it  upon  the  mails?  That  in 
return  for  the  large  expenditure  she  required 
to  be  mad<\  l)efore  she  would  receive  the  road, 
she  confined  her  exemption  to  matters  of  no 
importance,  and  reserved  the  right  to  tax  all 
that  was  of  real  value?  And  when  Congress 
assented  to  the  proposition,  and  incurred  such 
heavy  expenses  for  repairs,  did  they  mean  to 
leave  their  mails  through  Maryland  and  Penn- 
sylvania still  Hable  to  the  toll  out  of  which  the 
road  was  to  be  kept  in  repair?  Upon  this  point 
the  Act  of  Congress  of  March  8<1,  1835.  is  en- 
titled to  great  consideration.  For  it  was  under 
this  law  that  the  States  finally  took  possession 
of  the  road  and  proceede<l  to  collect  the  tolls. 
By  so  doing  thev  assented  to  all  the  provisions 
containeii  in  this  act  of  Congress;  and  one  of 
them  is  an  express  condition  that  the  United 
States  should  not  thereafter  l)e  subject  to  any 
expense  in  relation  to  the  road.  Yet  under 
the  argument,  the  expen.nes  of  the  road  are  to 
be  defrayed  out  of  the  tolls  collected  upon  it. 
And  if  the  mails  in  Pennsylvania  and  Mary- 
land may  be  charged,  it  will  be  found  that  in- 
stead of  the  entire  exemption,  for  which  the 
United  States  so  expressly  stipulated,  and  to 
which  Pennsylvania  agreed,  a  very  large  pro- 
portion of  the  expenses  of  repair  will  be  an- 
nally  thrown  upon  them.  We  do  not  think 
that  either  party  could  have  intended,  when 
the  contract  was  made,  to  burden  the  United 
States  in  this  indirect  way  for  the  cost  of  repairs. 
So  far  as  the  general  ^vernment  is  concerned, 
it  might  as  well  be  paid  directly  from  the  treas- 
ury. For  nobody,  we  suppose,  will  doubt 
that  this  toll,  although  in  form  it  is  paid  by  the 
contractors,  is  in  fact  paid  by  the  Poslofflce 
Department.  It  is  not  a  contingent  expense, 
which  may  or  may  not  be  incurrra,  and  about 
which  a  contractor  may  sp«'culate;  but  a  cer- 
tain and  fixed  amount,  for  which  he  must  pro- 
vide, and  which,  therefore,  in  his  bid  for  tbe 
contract,  he  must  add  to  tbe  sum  be  would  be 
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othcrwiHc  willing  to  take.    It  is  of  ni  >  (  >  (n-c 

?[ULucc  to  tUe  United  States  whether  diargen 
or  repairs  ftre  CMt  upon  it  throiigli  its  treasury 
or  Postotflcf  Dcparlment.  In  either  case  it  ir 
not  free  from  expense  in  relation  to  the  road, 
aooording  to  the  (Compact  apao  which  it  ww 
Burrendered  to  and  accepted  by  the  States. 

Neither  do  the  words  of  the  law  of  Peonsyl- 
169*]  vania  of  1881  require  *a  different  con- 
struction. TJi!  Tnited  States  have  unquea- 
tionabl/  a  property  in  Uie  mails.  They  are 
not  mere  common  carrient,  but  a  ffdremment, 
performinc:  a  high  offleirtl  fluty  in  holding  and 
guarding  its  own  property  as  well  as  tbitt  uf  m 
dtliena  committed  to  its  care :  for  a  very  large 
portion  of  the  letters  and  packap-s  rojivpyed  on 
this  road,  especially  during  the  seti^ioa  of  Cou- 
greaa.  ooiuista  of  communications  to  or  from 
the  rifTirers  of  the  executive  department,  or 
merabcre  of  the  Legislature,  oii  public  service, 
or  in  relation  to  matters  of  public  concern. 
Nor  can  the  word  "laden"  he  construed  to 
mean  "fully  laden",  for  that  would  in  effect 
destroy  the  whole  value  of  the  eiemption.  and 
compel  the  United  States  to  pay  a  toll  even  on 
ii8  military  stores  and  other  propcitv,  unleiis 
evcr^  wagon  or  carriage  employed  in  trans- 
porting it  was  as  heavily  laden  ji'^  it  ronlfl  ron- 
venienily  Ihmt.  We  think,  timi  a  carriage, 
whenever  it  is  carrying  the  mail,  is  laden  with 
the  property  of  the  Lnited  States  witlun  the 
true  meaning  of  the  compact:  and  that  the  act 
of  Congress  of  which  we  Iiave  spoken,  and  to 
which  the  State  assented,  must  be  taken  in 
connection  with  the  State  law  of  1881  in  ex- 
pounding this  agreement.  Consecjuently.  tlie 
half  toll  imposed  by  the  Act  of  18^  cannot  be 
recovered. 

The  acts  of  jisjienibly  of  Ohio  and  Virginia 
have  been  relied  on  In  the  argtuoeDt  by  the 
plaintiff  In  error:  and  ft  has  been  uigedT that, 

inasmuch  as  Uie  laws  of  tliese  Stales,  in  so 
many  words,  exempt  carriages  carrying  the 
mail  of  the  United  States,  the  omission  of  these 
words  ii»  tlie  law  in  question  shows  tluil  Peun- 
svlvania  iuleuded  to  retierve  the  right  to  charge  i 
them  with  toll.  And  it  Is  morcver  insisted  | 
tliat,  as  llie  law  of  Oldo  whicii  contains  this 
provi«ioa  piu^ed  bomctime  before  the  act  of  i 
Pennsylvania,  it  ought  to  be  presumed  that  the  | 
law  ol  tlic  latter  was  ilrawn  an(i  piusscd  witli  a 
full  knowledge  of  what  hud  been  done  by  the 
former,  anfi  that  the  stipulation  in  favor  of  the 
mail  was  dt;sigiiedly  and  intentionally  onutted, 
bttcttumj  Uie  Stale  of  Pcnusjylvaiiia  meant  to  re- 
serve the  right  to  charge  it. 

Tile  court  think  otherwise.  Evrn  if  'In  \.i\v 
of  Ohio  ib  6UL>pUi>ed  to  have  been  betort  liiu 
Legislature  of  Pennsylvania,  it  does  not  by 
any  means  follow  ihaf  'Im  f>mis.sion  of  some 
of  itJ4  word*  would  justilv  ihe  iufereaue  urged 
In  the  argument*  where  tiie  words  retained,  by 
their  fair  eonntructlon,  convey  the  same  mean- 
ing. Indeed,  if  it  appeared  thai  the  Ohio  law 
was  in  fact  before  the  Ix^gislaturc  of  Pennsyl- 
vania when  it  framed  its  own  act  upon  the  sub- 
ject, it  would  rather  seem  to  lead  to  a  contrary 
conclusion.  For  it  cannot  Iw  supposed  that  in 
the  compact  which  the  United  States  was  al>out 
tof^mn  with  four  diflerent  States,  and  when 
the  agreement  with  one  would  have  been  of  no 
TaJPUa  without  liie  others,  Penn.sylvania  woidd, 
desired  or  asked  fear  any  privilcgus  to 


self  which  were  not  extended  to  the  other! 
States,  nor  that  she  would  be  lees  anxious  to 
dve  every  facility  in  her  power  to  tlie  genmU 
•government  when  carrying  out  through  [*  1 70- 
her  territoiy  the  important  and  necessary  opera- 
Uona  of  the  Poatoflioe  Department.  Kor  could 
she  have  supposed  that  Congre^k*  would  pve' 
privileges  to  one  State  which  were  denied  U)' 
others;  and,  after  having  done  equal  joatleeto 
all  in  th(   ri  ji  iir  and  prei)aration  of  the  rt»3(l 
wherever  needed,  make  different  contracts  witL 
the  differsot  Stales;  and,  while  it  hargaioeJ 
for  the  exemption  of  its  mails  in  one  or  more  (I 
them,  consent  to  pav  toll  in  another.  The  fact 
that  they  are  clearly  and  explicitly  exempted 
from  toll  in  Olv.r-  w.vl  Virginia  is  a  strong  &r^- 
meut  to  .show  that  it  wh^  intended  to  exempt  tbemi 
in  all.  and  that  the oompads  with  Pennsylvaniit 
and  Maryland  were  understood  and  bolit  ved  to 
mean  the  same  thing,  and  to  accomplish  tJie 
same  objects.    And  this  conclusion  is  greatly 
etrf'TiL'-rhi  ru'd  by  the  fact  thai  Maryland  wl«rei 
ttie  v\  orils  of  the  law  are  precisely  the  samei 
with  those  of  Pennsylvania,  naa  never  claime'l 
the  right  to  exact  tolls  from  carriagps  mrry:"^ 
the  mail;  nor  did  Pennsylvania  claim  it  in  : 
first  instance,  and  they  were  always  allowed 
pa*s  free  until  the  Act  of  1836.    Indeed,  thai 
law  itself  u>pears  to  recognize  the  right  of  th^ 
mail  and  other  property  of  the  United  State»  in 
go  free,  and  the  imposition  of  only  halt  toll 
would  seem  to  imply  that  the  State  inteDd«<d 
reach  other  objects,  and  did  not  desire  to  laa 
the  burden  upon  anything  that  properly  Vh 
longed  to  the  United  States.    iVnd  so  far  as>  «« 
can  judge  from  its  legislation,  Pennsylvanii 
has  never  to  this  day  placed  any  other  con 
struction  upon  its  compact  than  the  one  w< 
have  given,  and  liaa  never  deilnd  lo  dcpv 
from  it. 

If  we  are  right  in  this  view  of  the  sab}<.i  , 
the  error  consists  in  the  mode  by  which  U  : 
State  endeavored  to  attam  its  object.  Ui  _ 
tionably  the  exemption  et'^arriagee  bearing  I 
mail  i.s  no  exemption  of  any  other  pre [K.  ri  j< 
veyed  in  the  same  .vehiele.  nor  of  vaw 
traveling  in  it,  unkH^  is  in  the  servioe  e  :  i 
United  States,  and  pri-'-liig  alon.'  In  pent*  "  i 
of  orders  from  the  fM'Opcr  authcMity.  UpftMk  ] 
other  peraone,  nlfneugh  traveling  In  tka  |p  i 


stage,  r.iiil  'tpon  their  ti:t:_'_':i.r<-  <•)■  :i[:y  <  ; 
property,  although  conveyed  in  Ui^  ^uuf-. 
ringe  with  the  mail,  tbe  State  of  Penoigrl^  > 
may  In \\  fully  icllcr  T  l}t<  ^•anl<•  tiJl  MiuT 
charges  eiliier  upuu  ^m^^Hj^m  ur  tdiuiMiJ'' 
erty  in  other  vehicles.  If  me  State  bffl^>' 
tlii-  iiKifl  lir  VM'ir.  ;it!«!  had  not  cDfi-rt'd  iit'-^ . 

States,  slio  might  undoubtedly  havn  <ril>< 

toU-gatf'--  ?!irTforj^        if  iTir  fmh-iT  flak's  n' 
wants  adopk^i  it  ii4>    pcU  icwii  ih^  •-^rr 
en^iged  in  their  service  in  tnUMpoptiiij  ' 
mail,  or  other .  wnuTd  lurve  TH  cn  Ua*.N 
pay  the  same  cL  agi^  timi  wltc  itnfxwil  by  : 
State  on  other  vehicles  of  the  Sfimt-  kind.  V 
iis  any  rights  wluc  !i  I  lie  rnlTed  Si^MOIIiHIkii 


supposed  to  have  ac'uuircd  ui 


:>■■*■  i>  Murrendfured  to  t&e  States ft4^|H) wer  ^ >f  i ;  | 
latter  is  as  extensive  In  oollecdiri^  t<il1  a? 
road  had  been  made  by  hmmil^.  e.^cepi  in 
*as she  is  restricted  t>y  her  compact ;  and  [•  1  7 
>mpact  doea  notliing  iMrv  than  ex\n.< 
iages  laden  wtllt'ti#'yroi>ertT  of  i  ' 
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Toit^d  SlAt€».  and  Ihc  persons  and  baggage  of 
[boK  who  are  cBgiiged  in  their  service.  Toll 
mj  therefore  be  imposed  upon  everything  else 
m m  manner  passing  over  the  road;  restrict-' 
loj.  however,  the  application  of  the  money  col- 
itctd  to  the  repair  of  the  road,  and  to  the  sal- 
tfieiaDd  compensation  of  the  persons  employed 
the  State  in  that  duty. 

It  has  been  strongly  pres.sed  in  the  argument, 
tkt  the  construction  jnaceti  upon  the  compact 
kj  the  court  would  enable  the  contractors  to 
liive  every  other  line  of  stages  from  the  road, 
'■r  dividing  the  mail  bags  among  a  multitude  of 
irritge*,  each  of  which  would  be  entitled  to 
puBtoU  free,  while  the  rival  carriages  would 
«  compelled  to  pay  it.  And  that  by  this  means 
'i*  coDlractors  for  carrying  the  mail  would  in 
►CfCt  obtain  a  monopoly  in  the  conveyance  of 
Mengere  throughout  the  entire  length  of  the 
rt«d.  greatly  injurious  to  the  public,  by  lessen- 
Ofthat  disposition  to  accommodate  which  com- 
priitioD  sure  to  pnxluce,  and  enhancing  the 
•  "xt  of  traveling  beyond  the  limits  of  a  fair  com- 
mutation. 

The  answer  to  this  argument  is,  that  under 
ibe  agreement  they  have  made,  according  to  its 
;u«  import,  the  L  nited  States  cannot  claim  an 
•-irtnplion  for  more  carriages  than  are  neces- 
<»4rT  tor  the  safe,  speedy,  and  convenient  con- 
'^•;yance  of  the  mail.  And  if  measures  such  as 
in  msgested  were  adopted  by  the  contractors, 
it  woula  be  a  violation  of  the  compact.  The 
hKmaster  General  has  unquestionably  the 
right  t/)  designate  not  only  the  character  and 
lecriplion  of  the  vehicle  in  which  the  mail  is 

be  carrieti.  but  also  the  number  of  carriages 
/>  be  employed  on  every  post-road.  And  it  can 
tcarcely.  we  think,  be  supposed,  that  anyone 
lllmg  that  high  office,  and  acting  on  behalf  of 
he  United  States,  would  suffer  the  true  spirit 
i&d  meaning  of  the  contract  with  the  State  to 
'M  violated  or  evatled  by  any  contractor  acting 
aider  the  authority  of  his  department.  But 
iO«loubte»lly.  if  such  a  ca.se  should  ever  occur, 
lit  contract,  accortlinjr  to  its  true  construction, 
x*M  he  enforced  by  the  State  in  the  courts  of 
iMlioe;  iind  every  carriage  l)eyond  the  numlxT 
monably  suflScient  for  the  safe,  speedy,  and 
MtTcnient  tFuisportation  of  the  mail  would  )>e 
bble  to  the  toll  imposed  upon  similar  vehicles 
ivaed  by  other  individuals.  In  a  case  where 
a  errcM'  in  the  post  might  be  so  injurious  to  the 
■kttc,  it  woulu  certainly  1)e  necessary  that  the 
DOK  abould  \>c  clearly  shown  before  the  rem- 
dy  VM  applied.  But  there  can  be  no  doubt, 
kai  tbe  compact  in  question,  in  the  case  sup- 
•nd,  woald  not  shield  the  contractor,  and 
paa  a  caae  properly  made  out  and  established, 
i  would  be  the  duty  of  a  court  of  justice  to  en- 
the  payment  of  the  tolls. 
MMs4  foci,  however,  appfara  or  is  mggeeted 
I  tke  cat  bef(*re  ve,  and  tJie  judgment  of  the 
Omtri  u  tfufrefore  affirmed.  ■ 

'  ?•]    •Jfr.  Juftu-e  Mc  Lkan: 

.usent  from  the  opinion  of  the  court.  And 
I  Um  caM  involves  high  principles,  and,  to 
MM  extent,  the  action  and  powers  of  a  sover- 
9i\nXe,  I  will  express  my  opinion. 

u  as  an  amicable  action  to  try  whether 
ddeodaata,  who  are  contractors  for  the 
[manoitAtion  of  the  mail  on  the  Cumberland 
(cM^  ■reliable,  under  the  laws  of  Pennsylvania, 

\omua>  8. 


to  pay  toll  for  stages  in  which  the  mail  of  the 
United  States  is  conveyed. 

This  road  was  constructed  by  the  federal 
government  through  the  State  of  Pennsylvania, 
with  its  consent.  Whether  this  power  was 
thus  constitutionally  exercised,  is  an  inquiry 
not  necesisarily  involved  in  the  decision  of  thfs 
case.  The  road  was  made,  and  for  some  years 
it  was  occasionally  repaire<l  by  appropriations 
from  the  Treasury  of  the  Unite<l  States.  These 
appropriations  were  made  with  reluctance  at 
all  ti  mes,  and  sometimes  were  defeated.  This, 
as  a  permanent  system  of  keeping  the  road  in 
repair,  was,  of  necessity,  abandoned:  and,  with 
the  assent  of  Pennsylvania,  Congress  passed  a 
bill  to  construct  toll-gates  and  impose  a  ta.x  on 
those  who  used  the  road.  This  bin  was  vetoed 
by  the  Pre&ident,  on  the  ground  that  Congress 
had  no  constitutional  power  to  pass  it.  The 
plan  was  then  adopted  to  cede  the  road,  on  cer- 
tain conditions,  to  the  States  through  which  it 
had  been  established. 

On  the  4th  of  April,  1831,  Pennsylvania 
passed  "'An  Act  for  the  preservation  of  the 
Cuml»erland  Itoad." 

By  the  Ist  section  it  was  provided,  that  as 
soon  as  the  consent  of  the  government  of  the 
Uniteil  Stales  shall  have  been  obtained,  certain 
commissioners,  who  were  named,  were  to  be 
appointed,  whose  duties  in  regard  to  the  road 
were  specially  defined.  The  2d  section  enacted, 
that  to  keep  so  much  of  the  road  in  repair  as 
lies  in  the  Slate  of  Pennsylvania,  and  pay  the 
expense  of  collection,  &c.,  the  commissioners 
should  cause  six  toll-gates  to  be  erected,  and 
certain  rates  of  toll  were  established.  To  this 
section  there  was  a  proviso,  "  that  no  toll  shall 
be  received  or  collected  for  the  passage  of  any 
wagon  or  carriage  laden  with  the  property 
of  the  United  States,  or  any  cannon  or  militar}- 
stores  belonging  to  the  United  States  or  to  any 
of  the  States  composing  the  Union." 

By  the  4th  section  the  tolls  were  to  be  applied, 
after  pa\nng  expenses  of  collection,  «fec.,  to  the 
repairs  of  tlie  road,  the  commissioners  having 
power,  to  increase  them,  provided  they  shaU 
not  exceed  the  rates  of  toll  on  the  Hurrisburg 
j»nd  Pittsburg  Road.  The  la.st  section  provided 
that  the  toll  should  not  Ik?  altered  below  or 
alK)ve  a  sum  necessary  to  defray  the  expenses 
incident  to  the  preservation  and  repair  of  said 
road,  &.C.,  and  also,  "that  no  change,  altera- 
tion, or  amendment  shall  ever  be  adopted,  that 
will  in  any  wise  defeat  or  aflect  the  true  intent 
and  meaning  of  this  act." 

By  the  lOth  .section  of  the  above  jict  it  was 
declared  to  have  no  effect  until  Congress  should 
assent  to  the  .same.  "  and  until  so  much  of  the 
•said  road  as  paKses  through  the  State  of  F*  1  73 
Pennsylvania  l)e  first  put  in  agcKnl  stale oi  repair, 
and  an  appropriation  made  by  Congress  for 
erecting  toll-houses  and  toll-gates  thereon,  to  be 
exix-nded  under  the  aulhorily  of  the  commis- 
sioners appointe<l  by  this  act." 

By  their  act  of  the  24th  of  June.  1834,  Con- 
ffreas  appropriated  $300,000  to  repair  the  Cum- 
berland lioad  east  of  the  Ohio  River,  which  re- 
ferred to  the  alxjve  act  of  Pennsylvania,  and 
also  to  similar  acts  passed  by  V'irgiuia  and 
Maryland.  And  in  the  4th  section  of  tlie  act 
it  was  provided.  "  that  as  soon  as  the  sum  by 
this  act  appropriated,  or  so  much  thereof  as  u 
necessary,  shall  be  expended  in  the  repair  of 
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nid  road  agreeably  to  the  provisions  of  this  act. 
the  Mine  ^all  be  surrendered  to  the  Btfttet 

respectively  through  which  said  road  pasacs; 
and  the  United  Slates  shall  not  thereafter  be 
subjecl  to  any  expense  for  repairiogsiid  road." 
Tliis  surrender  of  the  road  was  acpeptcd  by 
Pennsylvania,  by  an  act  of  the  Ist  of  April, 
1888. 

The  above  acts  constitute  the  compart  be- 
tween the  State  of  Pcnnsvlvaniaaud  the  Union, 
Id  regwd  to  the  surrender  of  this  road.  The 
nature  and  extent  of  Uik  compact  are  now  to  be 
considered. 

As  before  remarked,  the  constitutronnl  pow- 
er of  Congress  to  construct  this  road  is  not  nec- 
essarilv  involved  in  this  decision.  By  the  Art 
of  Congre'-'*^  'I"'  •^•^^•^  April,  1802.  to  au- 
thorize the  people  of  Ohio  to  "  fonn  a  consti- 
tution and  State  govennnent/'  among  other 
propositions  for  the  ncccprHtnc  of  the  State,  il 
was  proposed  that  "live  per  cent,  of  the  net 

grooeede  of  tbe  lands  lying  within  the  said 
t«te,  sold  by  Congress,  should  be  applied  to  tlie 
laying  out  and  making  public  rofula  leading 
from  fhe  navigable  waters  fallinr  into  the  At- 
lantic, to  the  Ohio,  tn  fhc  sain  State,  and 
through  the  same;  such  ruads  to  be  laid  under 
tiie  authority  of  Gongrett,  with  the  consent  of 
the  Rcreral  Slates  through  which  the  roads 
shall  pass:  provided  the  State  shall  ai^ree 
not  to  tax  land  sold  by  the  govern metn  until 
after  the  expiratiott  of  fl?e  yean  from  the  time 
of  such  sale." 

By  the  8d  section  of  the  Act  of  the  8d  March, 
18(W,  three  per  cent,  of  the  almvc  fund  wa.s 
placed  at  the  disposition  of  the  Slate,  to  be 
**applied  to  the  laying  out.  opening,  and  mak- 
ing roads,  within  the  State." 

The  above  conditions,  having  been  accepted  by 
Ohio,  constituted  the  compact  under  which  the 
C\imberland  IXosd  was  laid  out  and  oonMruc^ 
ed  by  the  authority  of  Congress.  And  of  this 
work  it  may  Ix'  said,  however  great  hiis  In-en 
the  expen({iture  through  the  inexperience  or 
unfaithfulnc^  of  pablte  agents,  thai  no|iiibUc 
work  has  been  so  oiffusive  in  its  benefits  to  the 
country.  It  opened  a  new  avenue  of  commerce 
between  the  eastern  and  western  States.  BInoe 
it*'  completion,  and  while  it  was  kept  in  ri  pair, 
the  annual  transportation  of  goods  and  travel 
on  it  saved  an  expense  equal  to  no  inconsld* 
einble  part  of  the  cost  of  tin  r  ii  l  But  it.s  ces- 
174t*i8ion  to  the  States  *ihrough  which  it  was 
established  was  found  necessary  to  raise,  by 
tolls,  an  annual  revenue  for  its  rejiair. 

Whatever  expenditure  was  incurred  in  the 
ooQStniotlon  of  this  road  b^ond  the  two  per 
cent,  reserved  by  the  compact  with  Ohio,  was 
amply  repaid  by  the  benetietal  results  of  the 
work; and  this  was  the  main  object  of  Congress. 
It  was  a  munificent  object,  and  worthy  of  the 
Lc'gi'ilaturu  of  a  great  nation. 

The  road  was  surrendered  to  Pennsylvania 
and  the  other  States  through  which  it  had  been 
constructed.  But  what  wus  ceded  to  Pennsyl- 
vania? All  the  right  of  the  United  States  which 
was  not  n^erved  by  the  compact  of  cession. 
This  right  may  be  supposed  to  arise  from  the 
compact  with  Ohio;  the  consent  of  Pennsylva- 
nia to  the  construction  of  tbe  road,  and  the  ex- 
pense of  its  construction,  including  the  sums 
paid  to  individuals  for  the  right  of  way.  These, 
and  whatever  Juriadioticni  over  tbe  roaid,  if  any, 


might  be  exercised  by  the  United  States,  wck 
surrendered  to  Pennsylvania.  The,  nscL  thet 
must  Ix'  consifif^rwl  as  much  within  the  jurii 
diction  and  contru!  of  Pennsylvania,  exceptioi 
the  rights  reserved  in  the  compact,  as  if  it  hst 
been  constructed  by  the  funds  of  that  Slate.  I 
is  therefore  important  to  ascertain  the  exteo 
of  the  rights  reserved  by  Uie  Unite<i  States. 

In  the  closing  paragraph  of  the  2d  section  o 
the  Act  of  1831,  above  cited,  it  is  pruvidei 
"  that  no  toll  shaU  be  reedvod  or  ooUected  fo 
the  passage  of  any  wagon  or  carnage 
with  the  property  of  the  United  StiU-cs,  or  nn' 
cannon  or  military  stores  belonging  to  the  Coil 
ed  States,  or  to  au^'  of  the  States  compo«!n| 
this  Union.  In  addition  to  this,  there  were 
tain  limitations  impos<^<l,  as  to  the  amount  o 
tolls,  on  tbe  State  of  Peu^yivaaia,  which  nee 
not  now  be  considered. 

Some  light  may  be  cast  on  the  iniix)rt  of  lb 
above  reservation  by  a  reference  to  somewtat 
similar  compacts  made  in  regard  to  the  ssni 
subject  iK'tween  the  United  Stales  and  th 
States  of  Ohio,  Maryland  and  V'irginia.  Tb 
Ohio  Act  of  the  9d  of  Mareh.  1881,  iwovideil 
the 4th  section,  "that  no  toll  shall  he  nnWe 
or  collected  for  the  passage  of  any  sta^e  a 
coach  conveying  the  United  States  m&,  c 
horses  bearing  the  same.  Or  any  wagon  or  cm 
Tioga  laden  with  the  property  of  Uie  Unite 
States,  or  any  cavalry  or  other  troops,  aran, « 
military  stores,  belonging  to  the  same,  or  i 
any  of  the  Slates  compriaine  this  Uuiozi.  or  an 
pem>n  or  persons  on  du^  m  the  military  sen 
ire  nf  the  United  States,  or  of  tlie  mihti;i  c 
liuy  of  the  States."  The  4tii  section  of  ihc  M-r^ 
land  Act  of  the  28d  of  January,  1882,  pr\)vid 
ed,  "that  no  tolls  shall  l)e  received  ar  coHccta 
for  the  passage  of  any  wagon  or  carriage  la»ie 
with  the  property  of  the  United  States,  or  as 
cannon  or  military  stores  belonging  to  the  Unt 
ed  States  or  to  any  of  the  States  compoaing  th 
I'nion."  In  the*  Virginia  Act  of  the  7ih  < 
Februaiy,  1833,  it  is  provided,  "that  no  to 
shall  be  received  or  collected  for  the  passage  t 
any  *fitageor  rt  ;n  li  conveymg  the  Unit  [•17. 
ed  States  mail,  or  horses  bearing  tbe  mme,  t 
any  wagon  or  carriage  laden  with  property  ( 
the  United  8tates,or  any  cavnlry  or  other  tp'  p 
amry  or  miiitarv  stores,  belonging  to  tbe  saiai 
or  to  any  of  the  Stales  comprism^  this  Union.  < 
any  person  or  persons  on  duty  m  the  mill' 
servioi  of  tbe  United  States  or  of  the  militia  < 
any  of  the  States. 

The  re.ser\ations  in  the  Pennsylvania  ai 
Maryland  acU  arc  the  same,  and  difler  nuua 
ally  from  those  contained  in  the  acta  of  Ohi 
and  Virginia.  In  the  latter  acts  tbe  ms 
stage  is  excepted,  but  not  in  tbe  form« 
Pennsylvania  and  Marykuid  exempt  frat 
toll  "any  wagon  or  carriage  l.iden 
the  property  of  the  United  Stales, 
tlie  same  exemption  is  contained  in  tbe 
and  Virginia  laws  in  addition  to  timt 
mail  stage.  Now,  can  the  rewrvat ions  in  the 
respective  acts  be  conatmed  to  mean  the  sas 
thing?  Is  there  no  difference  In'twivn  the  tA 
of  Onio  and  Pennsylvania?  Their  language 
dilTerent,  and  must  not  their  meaning  be  soug 
from  tbe  words  in  the  respective  acts?  Thi 
are  separate  and  distinct  compacts.  The  Oh 
law  was  first  enncle<l,  and  wits,  prolmhly  t 
fore  tbe  Liegialatare  of  Peonsylvu.ii  whi 
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;iifiract  was  parsed.  R"it  ■!\-!u  ther  this  be  the 
or  not,  they  were  tx>Ui  saQClioneU  by  Con- 
pos;  tad  tbe  questioii  is,  whether  both  com- 
[wuare  subetantifilly  the  same.  Thn.\  the  Leg- 
jw&ures  did  not  meoa  the  same  Uiiug  Heems  to 
aetobe  dear  of  all  doubt.  Did  Congress,  in 
ii"c«i!n!:  to  these  nets,  consider  th;i?  ?hey 
■  're  of  the  same  import?  Such  a  presumption 
tuDot  be  mistaiaed  without  doing  violaace  to 
li^  knriiaire  r»f  the  respective  acta. 

Id  (maL  uciA  wagons  laden  with  the  proper- 
ty of  the  United  States  are  exempted.  In  the 
"hioacl  the  mail  statri'  iJ*  exempted  from  to!!, 
MDolin  the  act  of  Peniuiylvi|niii.  Now.  is 
la  BttQ  ata^  exempted  from  toll  by  both 
tt'.i  or  by  neither?  Is  not  either  of  these  po 
t^m  equaJly  unsustainable?  The  exemption 
sf  the  mail  atage  must  be  struck  out  of  the  Ohio 
T  «ti«tain  one  of  these  positions,  and  to 
—  the  ollitT  it  must  be  Inserted  iu  the  act 
of  Petxnsylrania.  Does  not  the  only  difference 
njo*tst  in  «>TrikinE^  out  in  the  one  ca«?c  nnd  in- 
■ning  ill  the  otiierV  This  must  be  admitted 
uiicsa  the  words,  "wagon  or  carriage  laden 
*Ttb  the  property  of  the  United  States,"  mean 
noe  tiling  in  the  Ohio  law.  and  quite  a  differ- 

:  'hing  in  the  law  of  Pennsylvania.  These 
tords  have  a  sensible  and  obvious  application 
ii  Mh  aels,  without  including;  the  mail  stage, 
la  the  Ohio  law  the  words  "no  loll  shall  l>e  re- 
mnd  m  collected  for  the  passi^  of  aaj  stage 
VttMdi  conveying  the  United  States  mall," 
:Baiiot  by  any  sound  construction  be  consider- 
4  m  iQiplQ^ge ;  and  yet  they  must  be  so  con- 
Hrted  tf  the  Pennsylvania  act  exempt  the 

ii'i  >tatre. 

I  Wb^  one  roeaks  of  transporting  the  proper- 
ly ofihe  Umted  Btatet,  the  meaning  of  the 
ira»  'iproperty  of  the  United  States"  is  never 
imtaken.  They  mean  munitioos  of  war,  pro- 
176*1  ▼irionapiirchaaed^or  the  enpport  of 
tearmy.  and  any  otherptopertyparchiis^Hl  for 
ht  public  revenue.  Tnej  do  not  mean  the 
pAaf  the  United  8calea.  A  wagon  laden  with 
nperty  is  understood  to  be  a  wacron  used  for 
he  Eraosportation  of  property,  in  the  ordinary 
■Mof  mch  terma.  A  wagon  or  carriage  be- 
ig  hden  w  understood  to  have  a  full  or  usual 
M.  The  mail  stage  of  the  United  States  is 
pMTipokeB  of  inthia  eenie.  It  la  used  for  the 
mspoitjtn  n  of  passengers  as  well  a.s  til  r>  nrii! 
tA  in  ibis  mvw  it  is  undoubtedly  couiUUered 
tes  spoken  of  in  conversation,  ajid  eqMdally 
Vq  referred  to  in  a  h  i'i'^lative  act.  In  no 
osr  can  the  mail  ^agu  tie  considered  a  "  car- 
li'  U  n  iHUi  the  property  of  the  United 
'Itr-rf  The  Same  exception  applies  to  a  •was;- 
i  ur  carriage  laden  with  tht)  property  of  a 
lale.  How,  no OM can  doubt  the  meanin  t>\ 
^  •.•t'^prTon  ihM«  applied.  And  can  a  ditler- 
ti  meaning  be  Mu  en  to  the  saiuc  words  when 
^fiiedto  the  United  States?  Certainly  nst, 
^  *he  mail  can  l>e  denominated  the  piop- 
•>  oi  the  United  States. 
tWmaU  of  the  United  States  is  not  the  prop- 
ij  of  tbe  United  Slalen.  Whut  ( onstitutcs 
*  naaXJ  Not  tbe  leailiern  bag.  but  ItM  con- 
Qt4  A  Bta^  load  of  mail  ba^K  (;ouid  not  be 
kBed  ihe  mail.  Tbcy  niigbt  be  denominated 
g  propiirty  of  the  United  states,  but  not  the 
till.  !  mall  consists  of  piickets  of  letters 
wish  postbills,  and  directed  to  certain 
ijjfrtriUttUon  or  delivery;  and 


whether  these  be  conveyed  in  a  has:  or  out  of 
it,  they  are  equally  the  mail;  but  no  bag  with- 
out them  is  or  can  be  called  tbe  mauT  Can 
these  packets  be  said  to  be  the  property  of  the 
United  States?  The  letters  and  their  contents 
belong  to  IndiWduale.  No  oflBoer  in  the  gov- 
ernment can  abstract  n  letter  from  tlu'  mail, 
not  directed  to  him,  without  incurring  the  pen- 
alty of  the  law.  Aiid  can  theae  letters  or  mail- 
ed pamphlets  or  newspapers  be  railed  the 
property  of  the  United  States?  They  in  no 
sense  belong  to  the  United  States,  and  are  ner- 
<  r  so  denominated.  If  a  letter  be  stolen  from 
tiie  mail  which  contains  a  bank  note,  the  prop- 
erty in  the  note  is  laid  in  the  person  wlio  wrote 
the  letter  in  which  the  note  is  inclosed  Frf)m 
these  views  1  am  brought  to  the  concluHiou  thai 
neither  party  to  the  comptict  under  oonaidera* 
tion  could  have  understood  "  a  wnc^on  or  car- 
riage laden  with  the  property  of  the  United 
States, "  as  ineloding  the  mail  atage  of  the  Unit- 
ed States. 

Are  there  any  considerations  connected  with 
this  subject  which  lead  to  a  different  conclusion 
from  that  stated?  The  fact  that  four  distinct 
compacts  were  entered  into  with  four  States  to 
keep  this  road  in  repair,  cannot  have  this  etTect. 
We  must  judge  of  the  intention  of  the  parties 
to  the  compact  by  their  language.  I  know  of 
no  other  rule  of  construction.  Two  of  these 
compacts  exempt  the  mail  stage  from  toll,  and 
two  of  them  do  not  exempt  ft.  Kow,  if  the 
same  cnn.structinn.  in  this  respect,  must  be 
givoi  to  all  of  them,  *  which  of  the  1*177 
alternativea  shall  be  adoptedT  Bball  the  nail 
stage  Ije  exempted  by  all  of  Ihem,  or  not  eX- 
empted  by  any  of  them? 

What  «f  ect  ean  the  expeoditurea  of  the  Unit' 
ed  Slates,  in  thr  r  n  ^ructfcMl  of  this  road, 
imve  upon  this  uucHtioui;  In  my  Judgment 
none  whatever.  The  reservation  mnM  be  con 
strued  by  it.s  terms,  and  not  by  lookinti  behind 
it.  The  federal  government  has  been  amply 
repaid  for  the  expenditures  in  the  ooastraotKm 
of  this  road,  great  and  wasteful  as  they  may 
have  been,  by  the  resulting  benetits  to  the  na- 
tion. It  is  now  the  road  of  Ftonnaylvanui.  sub 
ject  only  to  the  terms  of  the  compact.  In  the 
act  surrendering  this  road  to  the  States  respect- 
ively, through  which  it  passes.  Congress  say, 
"  nnd  the  Uuite<l  States  shall  not  thereafter  bo 
subject  to  any  expense  for  repairing  said  road.'* 
To  get  clear  of  this  expense  was  the  object  of 
the  cession  of  it  to  t!u>  States.  But  does  this 
affect  the  question  under  coosidcration.  The 
repairs  of  the  road  are  provided  for  by  the  tolls 
which  the  State  of  Pennsylvania  is  authorized 
to  im|x>se.  And  this  i&  the  meaning  of  the 
above;  provision.  It  is  suppoaed  that  the  ex- 
action of  toll  on  the  mail  stair»»  would  confliet 
with  tliat  proviaiou.  But  how  doea  it  contiict 
with  it?  The  toll  on  the  mail  stage  is  not  paid 
by  the  government,  but  by  the  contractor. 
And  whether  this  toll  will  increa-se  the  price 
paid  by  the  government  for  the  transportation 
of  the  mail,  is  a  matter  that  cannot  be  deter- 
mined. Competition  is  invited  and  bids  are 
made  for  this  .service,  and  the  price  to  be  paid 
denends  upon  contingent  circumstances.  The 
toll  would  be  i)aid,  in  part,  if  not  in  whole,  by 
a  small  increase  of  price  for  the  transportation 
of  passengers.  The  proflts  of  the  contractor 
might,  perhaps,  be  somewhat  lessened  by  the 
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toll,  or  It  might  increase,  somewhat,  the  cost 
of  amvej'ing  the  mail.  But  this  is  indirect 
and  coDtmgent ;  so  that  in  no  sense  can  it  be 
cansidered  as  repugnant  to  the  above  provision. 
"The  United  Slates  are  not  to  be  subject  to 
any  expense  for  repairing  this  road ;"  and  they 
are  not,  in  the  sense  of  the  law,  should  the 
Postofflce  Department  have  to  pay,  under  the 
contingencies  named,  a  part  of  the  toll  stated. 
Whether  it  does  pay  it  or  not,  under  future 
contracts,  cannot  be  known:  and  whatever  ex 
pense  it  may  pay,  will  l)e  for  the  use,  and  not 
the  repair,  of  the  road. 

The  Act  of  the  13th  of  June.  1836,  which  is 
supposed  to  be  in  violation  of  the  compact,  I 
will  now  consider.  That  act  provides,  "  that 
all  wagons,  carriages,  or  other  modes  of  con- 
veyance, passing  upon  that  part  of  the  Cum- 
berland Road  which  passes  through  Pennsyl- 
vania, carrying  gooas.  cannon,  or  military 
stores  belonging  to  the  United  States,  or  to  any 
individual  ^tate  of  the  Union,  which  are  ex- 
cepted from  the  payment  of  toll  by  the  second 
section  of  an  Act  ptlssed  the  4th  of  April,  1831, 
shall  extend  only  so  far  as  to  relieve  such  wag- 
ons, carriages,  and  other  modes  of  conveyance, 
from  the  payment  of  toll  to  the  proportional 
1 78*]  amount  of  such  goods  *so  carried  belong- 
ing to  the  United  States,  or  to  any  of  the  inm- 
vidual  States  of  the  Union;  and  that  in  all 
cases  of  wagons,  carriages,  stages,  or  other 
modes  of  conveyance,  carrying  the  United 
States  mail,  with  passengers  or  goods,  such 
wagon,  stage,  or  other  mode  of  conveyance, 
shall  pay  half  toll  upon  such  modes  of  convey- 
ance. " 

Hy  the  Act  of  l^iil,  "every  chariot,  coach, 
coachee,  stage,  wagon,  phaeton,  or  chaise, 
with  two  horses  and  four  wheels,  were  to  be 
charged  at  each  gate  twelve  cents;  for  either 
of  the  carriages  last  mentioned,  with  four 
horses,  eighteen  cents."  Is  the  Act  of  1836. 
which  imposes  half  toll  on  "the  mail  stage, 
with  passengers  or  goods,"  repugnant  to  the 
above  provision?  I  think  it  is  not.  in  any  re- 
spect. 

If  the  mail  be  not  the  property  of  the  United 
States,  then  the  stage  in  which  it  is  conveyed 
Is  not  within  the  exception  of  the  Act  of  1831, 
and  it  is  liable  to  pay  toll.  That  only  which 
is  within  the  exception  is  exempted.  That  the 
mail  is  in  no  sense  the  property  of  the  United 
States,  and  was  not  so  understood  by  the  par- 
ties to  the  compact,  has  already  been  shown. 
It  follows,  therefore,  that  a  law  of  Pennsylva 
nia  imposing  on  such  stage  a  half  or  full  rate 
of  toll  is  no  violation  of  the  compact. 

But,  if  the  mail  stage  were  placed  on  a  foot- 
ing with  a  wagon  or  carriage  laden  with  the 
property  of  the  United  Stales,  is  the  Act  of 
1836,  requiring  it  to  pay  toll,  a  violation  of  the 
compat't?  I  think  it  is  not.  A  wagon  or  car- 
riage laden  with  the  property  of  the  United 
States,  means  a  wagon  or  carriage  having,  as 
l»efore  remarked,  a  full  or  usual  load.  Such  a 
vehicle  is  exempted  from  toll  by  the  Act  of 
1831.  But  suppose  such  wagon  or  carriage 
should  have  half  its  load  of  the  property  of  the 
United  States,  and  the  other  half  of  the  prop- 
erty of  individuals,  for  which  the  ordinary 
price  for  transportation  was  paid;  is  such  a 
wagon,  thus  laden,  exempted  from  toll?  Surely 
it  is  not.    An  exemption  under  such  circum- 
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stances  would  be  a  fraud  upon  the  comntct 
It  should  be  required  to  pay  half  toll,  ana  ihi 
is  what  the  law  of  Pennsylvania  requires.  Thi 
mail  stage  by  that  law  is  only  half  toll,  whn 
it  conveys  passengers  with  the  mail.  There  i« 
then,  no  legal  objection  to  the  exaction  of  ihi 
toll.  It  is  in  every  point  of  view  jusl.  toi 
within  the  spirit  of  the  compact. 

In  the  argument  for  the  United  States,  tb 
bread  ground  was  assumed  that  no  State  ba« 
the  i>ower  to  impose  a  toll  on  a  stage  used  fu 
the  transportation  of  the  mail.  That  it  is 
means  of  the  federal  govern mcnt  to  carry  int 
effect  its  constitutional  powers,  and,  'c-on<< 
quently.  is  not  a  subject  of  State  taxation.  T 
sustain  this  position  the  cases  of  JfrCu^-xh  v 
T/i^  State  of  Maryland  (4  Wheaton.  316).  ud 
Dobbin*  V.  The  Commimonen  of  Erie  Couht 
(16  Peters,  435),  were  cited. 

In  the  tirst  case,  this  court  held  "  that  a  StJl 
government  had  no  *right  to  tax  any  [*17i 
of  the  constitutional  means  employ^  by  th 
government  of  the  Union,  to  execute  its  obn-J. 
tutional  powers."  And  the  Bank  of  the  Uoi 
ed  States  was  held  to  be  a  means  of  the 
ernment.  In  the  second  case,  under  a  gentrs 
law  of  Pennsylvania  imposing  a  tax  on  a. 
officers,  a  tax  was  assessed  on  the  office  ht-l 
by  the  plaintifT,  as  captain  of  a  revenue  cuttc 
of  the  United  States,  and  this  court  held  th« 
such  law,  so  far  as  it  affected  such  an  office; 
was  uncon-stitutional  and  void.  The  cou: 
say.  "there  is  a  concurrent  right  of  legislatin 
in  the  States  and  the  United  States,  except  i 
both  are  restrained  by  the  Constitution  of 
Unite<i  States.  Both  are  restrained  by  eipres 
prohibitions  in  the  Constitution ;  and  t'he  Suti 
by  such  as  arc  reciprocally  implied  when  li 
exercise  of  a  right  by  a  State  conflicts  with  it 
perfect  execution  of  another  sovereign  pow4 
delegated  to  the  United  States.  That  occui 
when  taxation  by  a  State  acts  upon  the  in?tn 
ments  and  emoluments  and  persons  which  it: 
United  States  may  use  and  employ  as  neccwimr 
and  proper  means  to  execute  their  sorem^ 
pdwcr.  "■ 

Neither  of  these  cases  reach  or  affect 
principle  involved  in  the  ca.^  under  conside 
ation.    The  officer  of  the  United  States  wi 
considered  as  a  means  or  instrument  of  111 
government,  and,  therefore,  could  not  be  law 
by  the  Slate  as  an  officer.    To  make  lhat  cn 
the  same  in  principle  as  the  one  before  us.  tii 
officer  must  claim  exemption  from  lei! 
means  of  the  government,  in  passing  "w: 
toll-bridge  or  turnpike  road  constnictai  by 
State,  or  by  an  association  of  individuals  ' 
a  State  law.    The  I'rinriple  of  the  .-iher 
equally  inapplicable.     Maryland  taxad  U. 
franchise  of  the  Bank  of  the  United  6ui* 
and  if  the  law  e.stabli^hiIlg  that  bank  werecin 
stitutional,  the  franchise  was  no  more  Ua^- 
to  taxation  by  a  State  than  righta  and  pri- 
leges  conferred  on  one  or  more  indi vidua 
under  any  law  of  the  Union.    With  liae  mx: 
propriety  a  judge  of  the  United  Stales  mMtt  ' 
subjectofl  to  a  tax  by  a  Slate  for  the  eJ^raie 
his  judicial  functions.    And  so  of  evoT'otL- 
officer  and  public  agent.    But  the  ooarl  hr 
that  the  slock  in  the  bank  owned  by  a  am* 
might  be  taxed. 

A  toll  exacted  for  the  paaaage  '^v'■'-  «  brtd. 
or  on  a  turnpike  road  is  not,  si  -ptakir 
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I  ua.  It  is  a  compensation  for  a  l>cneflt  cod- 
ft  rml.  Money  hm  been  expended  in  the  con- 
>irticUon  of  the  road  or  bridge,  whi(!h  adds 
l^natl;  to  the  comforts  and  facilities  of  travcl- 
log.  aiid  on  this  ground  coropenfiation  is  de- 
manded.   Now.  can  the  United  States  claim 

lie  ripht  to  uj»e  such  road  or  bridge  free  from 
kill  Can  they  place  locomotives  on  the  rail- 
raids  of  the  States  or  of  companiei),  and  use 
tbOB  by  virtue  of  their  sovereiirnty  .'  Sucli 
act!  would  appn>priate  private  prooerty  for 
jmbDc  purp<wr8.  whhoiit  compeamuoo;  and 
thif  the  Cotivtinjtion  of  the  Union  prohibitR. 

U  is  said,  in  Ui«  u^piment,  that  as  well  might 
t  reveBoe  cutter  be  taxed  by  a  State  as  to  Tm- 
>)se  a  toll  on  the  stage  which  conveys  the 
mail.  Tite  revenue  cutter  plies  on  the 
180*]  thoroughfare  of  nations  or  of  *the 
Stitc.  which  is  opi  ii  to  all  vessels.  But  the 
iUjge  pas^  over  an  artiticial  structure  of  great 
eipense,  idiich  is  onlv  oommon  to  all  who  pay 
f  *r  its  use  a  rea-sonable  cotnjxjnsation.  There 
caa  be  no  difficulty  on  this  point.  At  no  time, 
ft  is  beltevvd,  liaa  the  Postofflce  Department  as 
<crted  the  right  to  use  the  turnpike  roads  of  a 
skale,  in  the  transmission  of  the  mail,  free  from 
tolL 

Pennsylvania  stands  pledged  to  keep  the  road 
in  repair,  by  the  use  of  the  means  stipulated  in 
tks  compact.   And  she  htis  boana  lierself, 

"that  no  change,  alteration,  or  amendment 
*hill  ever  Ix?  adopted  that  will  in  anywise  de- 
feat or  affect  the  true  intent  and  meaning  of 
'hf  Act  of  1881."  In  mv  judpincnt  that  State 
biis  in  no  respect  violated  the  compact  by  the 
Act  of  18M.  If  the  mail  stage  can  belncSoded 
in  the  exemption  by  the  terms  "  wagon  or  car- 
ri)i^  laden  with  Uie  property  of  the  United 
Nates,"  still  tlM  half  toll  on  such  stage  when 
II  contains  passengers,  is  within  the  compact. 
Rut.  as  has  lieen  shown,  the  mail  stage  is  not 
included  in  the  exemjifiou,  ami,  cousequenlly. 
a  was  liable  to  be  charged  with  full  toll.  The 
Stale,  tlierefore,  instead  of  exceeding  its  pow- 
ers under  the  compact,  has  not  3'et  exercised 
tiiem  to  the  extent  which  the  Act  of  1881  au- 
tliorizes. 

Mr.  Juttiee  D.\M£l: 

With  the  profoundest  respect  for  the  opinions 
"f  my  bretlircn,  I  find  myself  constrained  open- 
ly to  differ  from  the  decision  which,  on  l>ehalf 
<i  the  majority  of  the  court,  has  just  been  pro 
■ounced.  This  cjise.  although  in  form  a  con- 
tstt  between  individuals,  is  in  truth  a  question 
httweeu  the  government  of  the  United  States 
1  the  government  of  I'cnn.sylvania  It  is.  to 
4  certain  extent,  a  que<ition  of  power  between 
tlMietwo  goveroments;  and,  indeed,  so  far  as 
it  it  n'prex  nle<I  to  Ik?  a  question  of  compact, 
the  venr  consideration  on  which  the  interests 
of  tte  Meral  jrovernment  are  uiged  InTolves 
in2;)lirHtions  affecting  mediately  or  directly 
what  are  held  to  be  great  and  fundamental 
principles  in  our  State  and  federal  systems.  It 
bnngv  neces-sarily  into  view  the  operatif>n  and 
tSvcx  of  the  compact  insisted  upon  as  controlled 
ad  fimited  by  the  powers  of  both  the  c(Hitract- 
insr  partie*.  In  onler  to  show  more  plainly  ilic 
Uauing  of  the  principles  above  mentioned  upon 
the  ease  before  us,  they  will  here  be 
piicitly,  tboufh  cunorily,  referred  to. 


I  hold,  then,  that  neither  Congress  nor  the 
federal  government  in  the  exercise  of  all  or  any 
of  its  powers  or  attributes  possesses  llie  power 
to  construct  roads,  nor  any  other  deeoripti<m of 
what  have  been  called  internal  improvements, 
within  the  limits  of  the  Stales.  That  the  ter- 
ritory and  soil  of  the  several  States  appertain 
to  them  by  title  paramount  to  the  Constitution, 
and  cannot  be  taken,  save  with  the  exceptions 
of  those  portions  thereof  which  mi.trht  be  ceded 
for  the  seat  of  the  federal  government  and  for 
sites  permitted  to  be  purchased  for  forts, 
arsenals,  dock  yards,  Ac,  &c.  That  the  {M)w- 
er  of  *the  federal  government  to  ac-  |.*181 
quire,  and  that  of  the  States  to  cede  to  that 
government  portions  of  their  territory,  are  by 
the  Constitution  limited  to  the  instances  a)x>ve 
adverted  to,  and  that  these  powers  can  neidier 
be  enlarged  nor  modified  but  in  virtue  of  some 
new  faculty  to  lie  imparled  by  amendments  of 
the  Gonstitutlon.  I  believe  that  the  authority 
vested  in  Congress  by  the  Constitution  to  cs 
tablish  post-roi^s,  confers  no  right  to  open  new 
roads,  but  implies  nothine  beyond  a  discretion 
in  the  government  in  the  rcgidations  it  may 
make  for  the  I^ostottice  Department  for  the  se- 
lection amongst  various  routes,  whilst  they  coo* 
tinue  in  existence,  of  those  along  which  it  may 
deem  it  most  judicious  to  have  the  mails  trans- 
ported. I  do  not  hdieve  that  this  power  given 
to  Congress,  expresses  or  implies  anything  i>e- 
culiar  in  relation  to  the  means  or  modes  of 
transporting  the  public  mail,  or  refers  to  any 
supposed  means  or  modes  of  transportation  l)e- 

{roud  the  usual  manner  existing  and  practiced 
n  the  country,  and  certainly  it  cannot  be  un- 
derstood to  destroy  or  in  anywise  to  nfTcct  the 
proprietary  rights  belonging  to  individuals  or 
com  panics  vested  in  those  roads.  1 1  guaranties 
to  the  government  the  right  to  avail  itself  of 
the  facilities  offered  by  those  roads  for  the  pur 
poses  of  transportation,  but  imparts  to  it  noex> 
elusive  rights — it  puts  the  government  upon  the 
footing  of  others  who  would  avail  themselves 
of  the  same  facilities. 

In  accordance  with  the  principles  above 
stated,  and  which  with  me  are  fundamental,  I 
am  unable  to  perceive  how  the  federal  govern- 
ment could  acquire  any  power  over  the  Cum- 
berland Road  by  making  appropriations,  or  by 
expending  money  to  any  amount  for  its  con- 
struction or  repair,  though  these  appropriations 
and  expendlturee  may  have  l>een  made  with  the 
assent,  and  even  with  the  solicitation  of  Penn- 
sylvania. Neitlier  the  federal  government 
separately,  nor  conjointly  with  the  State  of 
Pennsylvania,  could  have  power  to  repeal  the 
Constitution.  Arguments  drawn  from  con- 
venience or  InoonvenleBce  can  have  no  force 
with  me  in  questions  of  constitutional  power; 
indeed,  they  caimot  he  admitted  at  all,  for  if 
once  admitted,  they  sweep  awav  every  barrier 
erected  by  the  Constitution  against  implied  au- 
thority, and  may  cover  every  project  which  the 
human  mlikl  may  conceive.  It  matters  not, 
then,  what  or  how  great  the  advantage  which 
the  government  of  the  United  States  may  have 
proposed  to  itself  or  to  others  in  undertalcing 
this  road;  such  purposes  or  objects  could  legitr 
male  no  acls  either  expressly  forbidden  or  not 
plalnlv  antborlaed.  If  the  mere  apfwowiatlon 
or  disoiUMmfliit  of  monuf  can  create  nights  in 
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the  iroveniment,  thf^v  may  extend  this  princi 

81e  mdafinitely,  aod'  with'  the  very  wont  ten 
endw—thoie  tendendet  would  be  the  tempta- 
tion to  prodigality  in  tin   L'  -vernment  and  ii 
dangerouR  influeDce  with  re^p^ct  to  others. 

In  mj  Tlew,  tben.  the  federal  goverameiit 
could  erect  no  toll-gates  nor  make  any  pxaction 
of  tolls  upon  this  road;  nor  could  that  govern- 
ment, in  consideration  of  what  it  hnd  done  or 
182*]  contribul4?d,  *(  onstitutionally  and  le- 
gally demand  of  the  State  of  Pennsylvania  the 
regulation  of  tolk  eiUier  as  to  the  imposition  of 
particular  rates  or  the  exemjjtion  of  ^^ny  species 
of  transportation  upon  it.  As  u  mutter  of  cou- 
•tltutional  and  legal  power  and  authority,  this 
appertained  to  the  State  of  Pent>8ylvania  ex- 
clusively. Independently,  then,  of  any  stipu- 
lations with  respect  to  them,  vehicles  of  the 
United  States,  or  vehicles  transporting  the 
property  of  the  United  States  and  that 
property  itself,  would,  in  paiisint^  )  i  i  this 
road,  be  in  the  same  situation  precisely 
with  vehicles  and  property  appertaJnteg  to 
all   other   persons;  they  would    be  siHiject 


I  f)(  iHclf ;  as  speaking  in  reference  to  her  owu  ia 
teresta  and  policy,  and  independently  of 
odiere:  and  ui^ackled  hy  the  proceeding 

any  others.  By  this  nilc  of  construction  let i 
examine  the  statutes  of  Pennsylvania.  Tli 
Act  of  April  4th,  1881,  which  mity  be  calle 
the  compact  In  v  as  it  contains  all  fin*  I' 
sylvania  profes-scd  to  iindertake,  *be-  I  iiik 
gins  by  stating  the  doubts  which  were  entew 
tained  upon  the  authority  of  the  United  Stu  f* 
to  erect  toll-gates  and  to  collect  tolls  oa 
CumberUuid  Road:  doubts  whidi,  with  tb« 
government  as  well  as  with  others,  seem  to  havt 
ripened  into  certainties,  inasmucli  as.  notwitb 
standing  its  huge  expenditures  upon  tliis  ro&d, 
the  povornnun'  had  never  exacted  toll*  f<n 
traveling  or  fur  transportation  U|>ou  it.  Ti 
statute  goes  on  next  to  provide,  that  if  the  gfvj 
ernmcnt  of  the  United  States  will  make  !«ucl[ 
farther  expenditures  as  shall  put  the  roadlyin| 
within  the  limits  of  Pennsylvania  in  complct 
r^Mir.  Pennsylvania  will' erect  toll-gates  an 
conect  tolls  tipon  the  road,  to  be  appHed  to  tl 
repairs  and  prcwTvation  of  it.    The  same  act] 


to  the  tolls  r^gtilarly  imposed  by  law.  There  invests  the  commlssioDerB  it  appoints  to  super', 
can  be  no  doubt  If  tne  road  were  vested  Intend  the  road,  with  power  to  Increase  or  d1- 


in  a  r,>iii[tiMv  or  in  u  Stiitc.  that  t-ither  the  com 
pany  or  the  blate  might  stipulate  for  any  rate 
of  toll  within  the  matlmiim  of  their  power,  or 
miglit  r  nsent  to  an  entire  exeinj)tion;  and  such 
Btipulatioii,  if  made  for  a  valuable  or  a  legal 
consideration,  would  he  Undlng. 

The  I'riitf  d  States  may  contract  with  com 
panies  or  with  communities  for  the  transporta- 
tion of  their  mails,  or  any  of  their  property,  as 
V.-I  II  iis  with  carriers  of  a  difTerent  description; 
and  consequently  could  contract  with  the  State 
of  Pennsylvania.  But  what  Is  meant  to  be  in- 
sisted on  here  is,  that  the  government  could 
legally  claim  no  power  to  collect  tolls,  no  ex- 
emption from  toUs,  nor  any  diminution  of  tolls 
in  their  favor,  purely  in  consequence  of  their 
having  expended  money  on  the  road,  and  with- 
out the  recognition  by  Penn.'<ylvania  of  that  vx- 
penditurc  as  a  condition  in  any  contract  they 
might  make  with  that  State.  Without  such 
recoirnition.  the  federal  t^overnment  must  oc 
cupy  the  same  position  with  other  travelers  or 
carriers,  and  remain  anbject  to  e?eiy  regulation 
of  her  road  laws  which  the  8tate  conkTlQgally 
impoee  on  others. 

TMb  brings  ufl  to  an  examination  of  the 
statutes  of  Pennsylvania,  and  to  an  in  juiry  in- 
to any  stipulations  which  the  State  is  ^d  to 
have  made  with  the  federal  aovernment,  as  de- 
clared in  those  8tatutes.  That  exanunation 
will,  however,  be  premised  by  sonic  observa- 
tions, which  seem  to  be  called  for  on  this  oc- 
caiiiou.  Thf'^<-  acts  of  the  Pennsylvania  Legis 
lalure  have  been  compared  with  the  acts  of 
other  lei^nslative.  bodies  relative  to  this  road, 
and  it  has  been  supposed  thai  the  Pi  nu-ylvania 
laws  should  be  interpreted  in  conjunc  tion  with 
those  other  State  law%  and  farther,  that  all 
these  separate  State  enactment.«t  should  l>e  taken, 
together  with  the  acts  of  Coiigrcs.s  passe*  1  us 
to  them  respectively,  as  forming  one.  or  as 
parts  of  oue  entire  compact  with  the  federal 
government.  I  cannot  concur  iu  such  a  view 
of  this  case.  On  the  contrary,  I  must  consider 
each  of  the  States  that  have  legislated  in  re 


lumish  the  tolls  to  be  levied:  limitinc  th»-  it: 
crease  by  the  rates  which  the  State  had  au 
thorised  upon  an  aitlfldal  road  that  she  bad 
establi.ehea  from  the  Su-Mjuehanna,  opf»o*ife 
the  borough   of  Uarrisburg,  to  Pittsburg. 
Then  in  the  Act  of  1681  are  ennmersled  the 
subjects  of  toll,  and  the  rates  prescrihed  a." 
each  of  those  subjects.    Amongst  the  former 
are  mentione<^  chariots,  coaches,  ooadien, 
stages,  wfltrons,  phaetons,  chai'-e.'i.    In  the  M 
proviso  to  the  2a  section  it  is  declared,  "that 
no  toll  shall  be  received  or  collected  for  the 
pa<isa{re  of  any  wagon  or  carriasre  laden 
the  property  of  the  United  Stales,  or  any  om- 
non  or  military  stores  belonging  to  the  Unitf  d 
State.*?,  or  to  any  of  the  Stales  l)cloniririi:  to  this 
Uniuu,"     On  the  13th  of  .June,  ws« 
passed  by  the  Legislature  of  Pennsylvania. 
"An  Act  relating  to  the  tolls  on  that  part  of 
the  Cumberland  Koad  which  passes  through 
Tennsylvania."   The  1st  section  of  this  act  i« 
in  the  following  words:   "  All  wagons,  car- 
riages, or  other  modes  of  conveyance,  paa^g 
upon  that  part  of  the  Cumberland  Hond  which 
passes  through  Pennsylvania,  carrying  good». 
cannon,  or  military  stores,  belonging  to  the 
United  States,  or  to  imy  individual  State  of  lb* 
Union,  which  arc  excepted  from  the  payment 
of  toll  by  the  second  section  of  an  act  paSKd 
the  fourth  of  .\pril.  Anno  Ihnu'ni  eighteen 
hundred  and  thirty -one,  shall  extend  only  so 
far  as  to  relieve  audi  wagons,  carriages,  and 
other  modes  of  conveyance,  from  the  payment 
of  toll  to  the  proportional  amount  of  ftirb 
goods  SO  caniM,  belonging  to  the  I'd.'*^ 
States,  or  to  any  of  the  individual  Stato  of  the 
Union;  and  that  in  all  cases  of  wagons,  car- 
riages, stages,  or  other  modes  of  convefimoe, 
carrying  the  United  Sfaten  mail,  with  passen- 
gers or  L'oods,  such  wagon,  staire,  or  other  mode 
of  conveyance.  Shall  My  half  toll  npoo  mtth 
modes  of  conveyance. 

Upon  the  construction  to  be  ^dven  to  the  isl 
and  2d  sections  of  the  statute  of  IXil.  and  i< 
the  Ist  section  of  the  statute  of  1836.  dependi 


spect  to  this  road,  as  competent  to  speak  for  |  the  decision  of  the  case  before  us.   By  the  do 
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fcndant  in  error  it  is  instated  that,  by  the  sec- 
tions of  the  Act  of  1831  above  cited,  stages  or 
aU^-coaches,  transporting  the  mail  of  the 
United  States,  are  wliolly  exempted  by  com- 
pact from  the  payment  of  tolh,  although  the 
mails  may  conNtiiutc  but  a  small  portion  of 
184*]  their  lading;  and  'those  vehicles  may 
b**  Ht  the  same  time  freighted  for  the  exclusive 
profit  of  the  mail  contractors,  with  any  number 
of  pa&sengers.  or  with  any  quantity  of  baggage 
or  goods,  which  can  be  transported  in  them, 
cf.nsistently  with  the  transportation  of  the 
mail:  and  that  the  1st  section  of  tlie  Act  of 
1836,  which  declares  that  "  in  all  cases  of  wag- 
om,  carriageB,  stages,  or  other  modes  of  con- 
nyiujce,  canyiog  the  United  Sta'tea  mail,  with 
pusengers  or  goods,  such  wagon,  stage,  or 
other  mo<le  of  conveyance,  shall  pay  half  toll 
apon  such  mode  of  conv«?yance,"  is  a  violation 
of  the  compact.  Let  us  njiusc  hen?,  and  in- 
quire what  was  the  natural  and  piobable  pur- 

•of  the  exemption  contained  in  the  Act  of 
\   Was  that  exemption  designed  >is  a  priv- 
or  facility  to  the  governmi  ut.  or  as  a 
ikxHtlion  for  private  and  individual  advantage? 
lljDcMnmon  sense  would  seem. to  dictate  the  reply, 
^Mtthe  former  only  wan  intemhd  by  the  law; 
^Bdeven  if  the  privilege  or  facility  to  the  gov- 
ernment could  be  best  securetl  by  associating  it 
with  individual  profit,  certainly  that  privilege 
or  facility  could,  on  no  principle  of  rea-son  or 
fairneB,  be  so  sunk,  so  lost  sight  of,  so  entirely 
perrertcd,  as  to  make  it  a  mean  chietlv  of  iru- 
pocition  and  gain  on  the  part  of  iudWiduals, 
and  the  cause  of  positive  and  serious  public 
detriment:  and  such  must  be  the  result  of  the 
jOa^io^  contended  for  by  the  defeu<iants  in 
{■Ik  41  it  would  tend  to  impede  the  celerity 
•HKtnsportation.  and  to  destroy  the  road  itself, 
by  withholding  the  natural  and  proper  fund 
for  its  maintenance.    Passing,  then,  fn^m  what 
is  believed  lo  be  the  natural  design  of  these 
ouctmcnts,  let  their  terms  and  language  Ix? 
conai  By  those  of  the  2d  section  of  the 

law  oi  1  "-  il,  every  stage  or  wagon  is  made  ex- 
il^  liable  to  loll,  without  regard  to  the  sub- 
it  might  transport,  and  without  rcganl  to 
nership  of  the  vehicle  itself.   The  terms 
law  are  universal;  they  comprehend  all 
and  all  wagons;  they  would  necessarily, 
'ore.  embrace  all  stages  and  wagons  of  the 
*  States,  or  the  like  vehicles  of  others  car- 
the  property  of  the  United  States  or  of 
ie  j)erson8.    If,  then,  cither  the  vehicles 
the  L  nited  States,  or  of  others  carrying  the 
J  poperty  of  the  United  States,  have  l>een  with- 
njmwn  from  the  oj)eration  of  the  Act  of  1831, 
is  can  have  been  done  only  by  force  of  the 
1  proviso  of  the  2<1  K<.'ction  of  that  act.  The 
orSao  referretl  to  declares  that  no  toll  shall 
be  collected  for  the  passage  of  any  wagon  or 
.rria^e  latlcn  with  the  property  of  the  Uniltnl 
ilea,    Ac. .  &c.    Can  this  proviso  be  untler- 
od  as  exempting  stages,  whether  belonging 
'  t  or  to  individuals,  which 

■  uj.i  .  .     J     i»oeely  to  carry  the  mail?  It 
:.  -t  decmeil  necessary,  in  interpreting  this 
'   '1188  the  rjuestion,  whether  the 
iiave  a  property  in  mails  which 

Ittoej  carrj.    it  may  be  admitted  that  the  Unit- 
ed Btatcs  and  all  their  contractors  have  in  the 
that  properly  which  vesth  by  law  in  all 

>wanD  d. 


common  carriers;  it  may  Ihj  admitted  that  the 
United  States  have  an  interest  in  the  mails 
even  beyond  this.  These  admissions  do  not 
vary  the  real  inquiry  here.  *which  is,  [*185 
whether  by  this  proviso  the  mails  of  the  United 
Slates,  or  the  carriages  transporting  them,  were 
intended  to  be  exempted  from  tolls  This  law, 
like  everj-  other  instrument,  should  be  inter- 
preted according  to  the  common  and  received 
acceptation  of  its  wonis;  and  artificial  or  tech- 
nical significations  of  words  or  phrases  should 
not  be  resorted  to,  except  when  unavoidable, 
to  give  a  .sensible  meaning  to  the  instrument 
inlerpH'ted;  or  when  Uiey  may  \h;  considered 
as  coming  obviously  within  the  understanding 
and  contemplation  of  the  parlies.  According 
to  this  rule  of  interpretation,  what  would  be 
commonly  undcrsttHxl  l)y  "  the  property  of  the 
Uniteil  Slates."  or  by  the  phra.st?  "  wagons  and 
carriages  lad<*n  wilh  the  proT)erty  of  the  United 
Slates"?  Would  common  intendment  apply 
those  terms  to  the  mail  of  the  Unitwl  States,  or 
to  vehicles  carrying  that  mail?  The  term 
'*  mail  '  is  perhaps  universally  compreln*nded 
as  Ix'ing  that  over  which  the  government  iuis 
the  management  for  the  purjxws  of  convey- 
ance and  distribution;  and  it  would  strike  the 
common  understanding  as  something  singular 
to  be  told  that  the  money  or  letters  lx;longing 
to  the  citizen,  and  for  the  trnnportation  of 
which  he  p.iys,  was  not  his  pro|X'rly.  but  was 
the  property  of  the  United  States.  The  term 
"  mail."  then,  having  a  meaning  clearly  defined 
and  universally  undersU-XHl,  it  Is  conclusive  to 
my  mind  that  in  a  provision  designed  to  ex- 
empt that  mail,  or  the  vehicle  for  its  transpor- 
tation, the  general  and  equivocal  term  "prop- 
erty" would  not  have  been  selected,  but  the 
terms,  "  mail."  and  "  stages  carrying  the  mail  "  ' 
— terms  familiar  to  all — would  have  been  ex- 
pressly introduced. 

Further  illustration  of  the  language  and  ob- 
jects of  Ihc  Legislature  of  Pennsylvania  may 
be  derivwi  from  the  circumstance,  that,  in  the 
law  of  1831.  they  counle  the  phra.sc  "  property 
of  the  United  States  '  with  "property  of  the 
States."  The  same  language  is  usetl  in  refer- 
ence to  l>oth;  they  are  both  comprised  in  the 
same  sentence;  the  same  exemption  is  extended 
to  both.  Now,  the  States  have  no  mails  to  bo 
transported.  It  then  can  by  no  means  follow, 
either  by  necessary  or  plausible  interpretation, 
that  by  *'  property  of  the  United  States  "  was 
meant  the  "mails  of  the  Unittnl  States."  any 
more  than  by  "  propt;rty  of  the  States"  was 
meant  the  "mails"  of  thow  Stattss;  on  the 
contrary,  it  seems  far  more  reasonable  that  the 
Legislature  designed  to  make  no  distinction 
wilh  regard  to  either,  but  intended  that  the 
term  "  pmperty  "  should  have  the  same  signifi- 
cation in  reference  lK)ih  to  State  and  federal 
governments. 

In  the  acceptation  of  the  term  "property," 
insisted  on  for  the  defendants  in  error,  the 
mails  committed  to  the  contractor  are  the  prop- 
erty of  that  c()ntractor  also.  Yet  it  would 
hardly  have  been  contended  that  in  a  provision 
for  exempting  the  "property  "of  a  mail  con- 
tractor from  tolls,  either  a  vehicle  belonging  to 
the  United  Slates,  and  in  the  use  of  such  a 
contractor,  or  the  mail  which  he  carritni  in  it, 
would  be  so  considered  as  his  property  a»  to 
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bring  them  within  that  exemption:  yet  such  ih 
the  conclusion  to  which  the  interpretation  con- 
18«*i  tcndfd  *for  by  the  defendants  would 
inevitably  lead.  That  construction  I  det  ni  to 
be  forced  and  artificial,  and  not  the  legitimate 
interpretation  of  the  statute,  especially  when  I 
consider  that  tliere  are  various  other  subjects 
of  property  belonging  to  the  United  Statee.and 
belonging  to  them  absolutely  and  exelusively. 
which  from  their  variety  could  not  well  be 
specifically  enammted«  and  which,  at  some 
period  or  other,  it  might  become  convenient  to 
tlie  govemmeot  aad  beneficial  to  the  country 
to  transport  upon  this  rmid.  But  if,  by  any 
interpretation,  the  words  "wagon  or  earriajire 
laden  with  the  property  of  the  United  Staler" 
cnn  be  made  to  embnoe  «Ugea  carrying  the 
mail,  iind  employed  purposely  for  that  .service, 
they  surely  cannot,  by  the  most  forced  con- 
atnictfon.  be  made  to  embrace  atagea  laden 
with  cvcr^'thin):!:  else,  by  comparison,  (  \r-f  pt 
the  mail  of  the  United  "Slates,  and  in  which 
the  mail  was  a  mere  pretext  for  the  tranaporta 
lion  of  passengers  and  merchandise,  or  prop- 
erly of  every  description  and  to  any  amount 
free  of  loll.  They  moat  at  all  evenu>  be  laden 
with  the  mall.  The  term  "laden"  cannot  be 
taken  here  as  a  mere  expletive,  nor  should  it 
be  wreste<l  from  its  natural  import — be  made 
identical  in  signification  with  the  terras  *' car- 
ryiuK  "  or  '  lraus>portiug."  Such  a  Uejnirture 
tpoukI  again  be  a  violation  of  common  intend- 
ment, and  shoidd  not  he  resorted  to;  and  the 
abuses  just  shown,  which  such  a  departure 
ivould  let  in  and  prcHect.  f  umudi  another  and 
JOMMt  cogent  reason  why  the  common  accepta- 
tioo  of  the  phrase.  "  proixity  of  the  United 
States."  ahottid  be  adhered  to.  Fairness  and 
equality  with  respect  to  all  carriers  and  travel- 
ers upon  this  road,  and  justice  to  tlie  Siat^j 
%vhich  has  undertaken  to  keep  it  in  repair 
from  tlie  tolla  collectable  upon  It,  require  tliis 
adherence. 

If  the  interpretation  here  given  of  the  Act 
of  1831  be  correct,  then  admitting  that  act  to 
be  a  compact  between  Pennsylvania  and  the 
United  Stales,  the  former  has, by  llie  l^i  wction 
of  the  Act  of  1836,  infracted  no  stipulation  in 
that  compact.  Pennsylvania  never  did,  accord- 
ing to  ray  understanding  of  her  law  of  1831, 
agree  to  the  exemption  from  tools  for  stages, 
wagons,  or  yehiclea  of  anv  kind,  intended  for 
carrying  the  mails  of  the  United  Stat<»s.  These 
«iood  upon  the  like  footing  with  other  car- 
riages. If  thla  be  true,  then  by  the  Act  of 
18}P),  in  which  she  has  subjected  to  half  tolls 
only,  stages,  wagona,  &c.,  carrying  the  mails, 
ana  at  the  name  Ume  transporting  passengers 
or gOOdK.  so  far  from  violating  her  compact,  or 
inflicting  a  wrong  upon  the  government  or 
upon  mail  contractors,  that  State  has  extendeii 
to  them  a  privilege  and  an  advuntage  wlii(  li. 
under  the  3d  provitto  of  the  Act  tit  ib^l,  iht-y 
did  not 


My  opinion  is,  that  the  plaiutifl  in  the 
court  bdow  Imd  an  undoubted  right  of  re- 
<90verjr« 
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♦LESSEE  OF  ANGELICA  CROG- 
HAN  ET  AL.,  PUtintif, 
«. 

JOHN  NELSON.  Defeitdank 

MUtakes  in  enti^  of  land  corrected  to  (uUtearrji 
out  uUenUem  loeator. 

In  maklusr  an  ontry  of  land,  whrn?  inistake* oc- 
cur which  are  occasioned  by  the  impmoticHbiltty 
*>f  ajteortaininK  the  relative  positions  of  the  objrit* 
called  for*  ttie  court  wiU  correct  those  mtetakeiM 
as  to  canr  out  the  toteofclona  of  the  loeator 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  tietween  the  Judges  of  the  court 
below.     It  was  sn  ejectment  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 
The  case  was  this: 

On  the  16fh  of  August,  1784,  William  Crojr- 
han.  under  whom  the  plaintiff  claimed  title, 
made  the  followins:  entry:  "  William  Crp^ao. 
assignee,  enters  1  .t)00  acres  of  land,  part  «f  a 
military  warrant,  No.  2023.  l)eginniogat  .-i  U-A 
of  Mayfield  Creek,  about  two  miles  bv  water 
above  Fort  Jeftvrmo,  -where  a  brand],  ooca- 
s^ioned  by  the  hiLrh  waters  from  the  Mississippi, 
runsoutof  said  creek, and  at  high  water  einptie» 
into  tlie  river  at  the  upper  end  of  theiron  haak»: 
from  said  lH-i,dnning  500  {H)les,  when  reduced 
to  a  straight  line;  and  then  off  from  the  branch 
towaids  [the]  Mi^ssippi  on  a  line  paraltd  to 
Mayf?cld  Creek,  until  a  line  from  the  extrfraitv 
of  said  line,  parallel  with  the  first  line,  will 
strike  Mavflera  Cr«ek,lo  include  the  quantity.'* 

On  the  29th  of  November,  1926.  apateniwn 
issued  to  Croghan  by  the  Governor  of  I^itucky, 
which  described  the  land  as  foHows^'Bejfia- 
niniT  at  a  fork  of  Mayfield  Creek. o<T;i*lon<-d  by 
high  water  from  the  Missistiippi  itiver,  asd 
wDich  creek  or  Imyou  empties  into  the  Miaiteipiri 
at  the  upper  end  of  the  iron  banks,  on  a 
nut,  sweet  gum.  and  asii.  standing  on  the  west 
bcmk  of  the  creek :  running  thence  down  the 
bavou  or  bmnrh  afon*said  with  the  meanders 
thereof,  S.  lb   W.  134  poles.  S.  36  W.  200  I 
pt)le8.  S.  48°  W.  72  pole«.  S  ir  W.  14  pola  j 
S.  18^  W.  54  poles.  S.  P.0'  W.  120  pole?:  thence  ; 
8.  110  poles,  to  two  a«h  tree*,  a  hacklxrrj-  and 
re<1  bud  on  the  west  bank  of  the  liayott:  thence 
N.  7r>  W.  2<MI  poles,  to  an  elm,  a  sycnmore  aD«i 
box  elder  on  the  bank  of  the  Mississippi  lliver. 
thence  up  the  same,  with  its  meanders,  ami 
bindinir  on  il  at  low  water  mark.  X..  &C..  Ac, 
to  H  walnut  and  two  coltouwood  trees  at  the 
mouth  of  UAjfleld  Creek ;  thence  up  the  creet 
with  the  several  meanders  Ihertof .  and  InndinjE 
on  the  siune  at  low  water  mark,  »fec..  I'tc  .  to 
the  beginning." 

In  1S80,  Nelson  took  ont  a  palem  ♦ar-^ 
fra<  (iona!  noriliwi^t  quarter  of  section  82,  Ac 
eoniaininir  108  aere*i. 

The  whole  dispute  heia|^  one  of  locatkm.  it 
is  impossible  to  undfltimBthe  opinion  of  the 
court  without  a  ns^i'CCVRam, 
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188»J  ♦A.  B.  C,  D,  is  the  survey  made  for 
Croghan.  A  beinir  the  beurinninp  station,  and 
D  tie  mouth  of  Muyfield  Creek.    The  defend- 


ftot  contended  that  the  plaintiff's  line  should 
ran  from  B  to  E.  and  from  E  to  D.  in  which 
1=^  it  is  raRnife«t  that  it  would  not  include  the 
*]iind  ffranted  to  Nelson,  the  line  B  E 
being  parallel  to  a  line  drawn  from  A  to  D. 
CpoD  the  trial. the  cojinsel  for  the  defendants 
the  court  to  inslnut  the  jury,  that  "if 
they  believe  from  the  evidence  that  the  course 
of  Mayfleld  Creek,  from  A  to  D,  is  correctly 
laid  down,  then  the  line  from  B  towards  the 
Mtanssippi  River  should  be  r\in  parallel  to  that 
to  conform  to  the  entry  ;  and  if,  in  runninie  that 
Dvalk^l  line,  they  shall  believe  from  the  evi- 
WQce  thjU  the  improvement  of  the  defendants 
it  left  oiii.they  otiifht  to  find  for  the  defendants. 
Bat  the  court  were  divided  in  opinion  on  the 
point,  whether  the  second  line  called  for  in  the 
should  run  from  B  to  E.  or  whether  the 
from  B  to  C  should  f»e  taken. and  recognized 
the  true  and  proper  line,  it  being  the  line 
which  tJie  patent  was  founded.  One  iuilge 
being  of  opinion  that  for  all  the  land  south  and 
wett  of  a  line  from  R  to  E  the  patent  was  void, 
»n'l  the  other  judge  being  of  a  contrary  opinion. 
11  this  point,  the  case  came  up. 
U  was  argued  by  Mr.  Undfneood.  for 
n's  heirs,  who  contended  that  the  entry 
precise  enough  for  others  to  locate  other 
wtrrants  with  certainty  on  the  adjacent  rcnidii- 
«!".  "««  required  by  the  Act  of  1779.  The  fork 
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of  the  creek  being  found,  it  would  be  easy  for 
a  subsequent  locator  to  run  the  line  to  B.  Ar- 
rived there,  and  desiring  to  locale  the  "adjacent 
residuum"  below,  I  think  he  has  the  means  of 
knowing  and  ascertaining  "precisely"  the 
course  which  Croghan's  line  from  towards  the 
Mississippi  must  pursue,  and  the  distance  in 
that  direction. 

Pantries  for  land  are  addressed  to  the  com- 
mon good  sense  of  those  engaged  in  uppropriat- 
mg  the  vacant  domain,  and  are  to  be  "  sixTial 
and  precise,"  so  that  subse(]uent  locaton*  shall 
not  l>e  deceived  or  deluded  to  their  injury. 

An  entr}'  is  to  1k'  understood  and  taken  as  it 
would  have  been  understood  on  the  day  it  was 
made.  (See  1  Bibb,  35,  84  ;  2  Bibb,  10.5;  Hardin. 
287.) 

Rectangular  figure  is  not  to  be  departed  from 
without  a  strong  indication  of  a  contrary  intent. 
(2  Bibb.  120;  see,  also,  cases  referred  to  under 
the  29th  rule,  in  the  index  to  3  Bibb,  under  the 
head  Entries.) 

A  locator  is  not  bound  to  give  the  best  j)08- 
sible  description,  but  it  should  be  certain  to  a 
common  intent,  and  not  misleading.  (2  Bibb. 
144;  1  Bibb.  73.  64.) 

With  these  rules  in  the  mind  of  a  subsequent 
locator,  wishing  to  ascertain  the  exact  position 
of  Croghan's  1,000  acres,  and  with  the  entry 
before  him,  let  us  examine  how  he  would  pro- 
ceed and  reason  upon  the  subject.  He  could 
not  know  the  exact  position  of  the  lines  with- 
out making  a  survey  of  the  entry;  but  that  is 
equally  true  in  respect  to  ever\' entry.no  matter 
how  special.  He  would  know  *thal  the  [*1J>0 
natural  objects  called  for  were  to  constitute 
boundaries  of  the  survey,  when  made.  Thus. a 
subsequent  locator  would  know,  by  inspecting 
the  entrv,  that  the  branch  down  towards  the 
iron  l)anks  from  the  fork  of  the  creek  at  A.  up- 
on the  plat,  to  a  point  500  poles,  when  retluced 
to  a  straight  line,  from  the  beginning,  consti- 
stuted  part  of  the  boundary.  He  would  al)-o 
know  that  Alayfield  Creek,  from  the  fork  at  A 
down  towards  its  mouth,  constituted  another 
portion  of  the  l)oundarv'.  With  this  knowledge, 
he  would  find  no  diftfculty  in  locating  the  ad- 
jacent r««</wttm,lj'ingeaslwardly  of  the  branch 
and  the  creek,  without  inlerfenng  with  Crog- 
han's entry.  Conce<ling  that  a  subsetjuent  lo- 
cator would  be  ignorant  of  the  true  course  of 
the  line  from  B  upon  the  plat  towards  the  Mis- 
sissippi River. untd  a  survey  was  actually  made, 
still,  if  he  desired  to  enter  the  land  west  of  the 
branch  below  Croghan's  entrj*.  and  adjoining 
Croghan's  tract,  he  could  have  done  so  with 
perfect  safety  by  calling  to  adjoin  Croghan. 
without  givine  the  course.  If  a  subsequent 
locator  wishea  to  enter  land  below  the  mouth 
of  May  field  Creek,  lying  between  the  river  and 
Croghan's  entry,  supposing  there  might  be 
lanil  thus  situated  not  covered  by  Croghan's 
j  entry,  he  would  find  no  diftlculty  in  making 
such  an  entr>'  without  interfering  with  Crochan. 
by  calling  to  bind  on  Croghan  and  the  river, 
th  \is  i(  iH  manifest  that  the  "adjacent  rrmdu- 
um.'  in  the  language  of  the  Act  of  1779.  all 
around  Croghan's  entry,  might  have  been  ap- 
propriated by  a  subsequent  locator,  without  in- 
terfering with  Croghan's  entry.  I.  therefore, 
insist  it  ia  "certain  to  a  common  intent,  and 
not  misleading,"  in  the  judicial  language  of  the 
appellate  court  of  Kentucky.  A  belter  descrip- 
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tion  than  that  given  will  therefore  not  be  re- 
quired. 

Mr.  Underipood  then  procee<led  to  argue, that 
the  line  from  B  Rhould  run,  not  parallel  with 
that  part  of  the  creek  between  A  and  the  mouth 
of  it,  but  parallel  with  the  general  course  of 
the  stream,  including  the  part  above  A, because 
this  would  include  only  885  acres,  and  the  lo- 
cator's intention  wa.-»  to  enter  1,000. 

He  then  referred  to  a  number  of  Kentucky 
cases  to  show  that  the  intention  of  the  locator 
must  be  carried  out,  &c. ,  &c. 

Mr.  Jufitiee  McKinley  delivered  the  opinon 
of  the  court : 

This  is  a  case  certified  to  this  court  from  the 
Circuit  Court  for  the  District  of  Kentucky. 

The  plaintiffs  brought  an  action  of  ejectment, 
in  that  court,  against  the  defendants;  and  to 
support  their  action,  they  read  to  the  jury  a 
patent  for  one  thousand  acres  of  land,  granted 
by  the  State  of  Kentucky  to  Charles  Croghan. 
bearing  date  the  29th  of  November,  1826.  and 
proved  title  in  themselves  by  the  will  of  the 
said  Charles  Croghan.  The  plat  marked  A  was 
shown  to  the  jury ;  and  the  surveyor  proved 
that  the  fork  of  Mayfleld  Creek. at  the  letter  A, 
was  correctly  laid  down;  that  five  hundred 
poles,  on  a  straight  line,  on  the  branch  leading 
from  May  field  Creek,  would  extent  the  line  to 
lOl*]  letter  B,  on  *the  plat,  where  one  of  the 
patent  corners  was  found;  and  that  the  plat 
truly  represented  the  land  granted  by  the 
patent. 

The  defendant  then  read  the  following  entry 
of  William  Croghan,  assignee,  for  1,000  acres, 
dated  18th  of  August.  1784.  on  which  the 
patent  is  founded,  to  wit:  "  William  Croghan, 
assignee,  enters  1,000  acres  of  land,  part  of  a 
military  warrant.  No.  2028,  beginnm^^  at  a 
fork  of  Mayfield  Creek,  about  two  miles  by 
water  alwve  Fort  Jefferson,  where  a  branch, 
occasioned  by  the  high  waters  from  the  Mis- 
sissippi, nms  out  of  said  creek,  and  at  high 
water  empties  into  the  river  at  the  upper  end 
of  the  iron  Imnks;  from  said  l)eginning  500 
poles,  when  »e<luced  to  a  .straight  line;  and  then 
off  from  the  branch  towards  the  Mississippi,  on 
a  line  parallel  to  Mayfleld  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
the  first  line,  will  strike  Mayfield  Creek,  to  in- 
clude the  quantity." 

The  defendants  then  offered  in  evidence  a  pat- 
ent from  the  State  of  Kentucky  to  Hugh  Nel- 
son, for  108  acres  of  land,  l)earing  date  tne  17th 
of  December.  1880;  and  proved  by  the  surveyor 
that  the  Iwginningof  the  entry  was  at  A,  on 
the  plat,  and  that  the  end  of  the  first  line  was 
at  B.  and  if  a  line  was  run  from  B  towards  the 
Mississippi  liiver,  in  a  direction  parallel  with 
the  general  course  of  Mayfield  Creek,  for 
twelve  miles  above  the  fork  at  A,  it  would  be 
the  red  line  extending  from  the  letter  B  to  the 
Mississippi  Hiver  at  F.  It  was  also  proved, 
if  a  line  were  run  from  the  comer  at  B  parallel 
with  Mayfleld  Creek,  below  the  fork,  to  the 
letter  D.  at  the  mouth  of  the  Creek,  it  would 
run  from  B  to  E,  and  leave  out  the  land 
claimed  by  the  defendants.  The  surveyor  also 
proved  that  the  various  lines  on  the  plat  were 
correctly  laid  down  from  actual  survey. 

"  The  counsel  for  the  defendants  then 
prayed  the  court  to  instruct  the  Jury,  if  they 
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believe,  from  the  evidence,  that  the  counw  of 
Mayfleld  Creek  from  A  to  D  is  correctly  laid 
down,  then  a  line  from  B  towards  the  Missis- 
sippi River  should  be  run  parallel  to  that  hne, 
to  conform  to  the  entr\';  and  if,  in  running  thai 
parallel  line,  they  shall  believe,  from  the  evi- 
dence, that  the  improvement  of  the  defendants 
is  left  out,  they  ought  to  find  for  the  defend- 
ants. But  the  court  were  divided  in  opinion 
on  the  jjoint,  whether  the  second  line  ralle<l 
for  in  the  entry  should  run  from  B  to  E,  or. 
whether  the  line  from  B  to  C  should  be  taken 
and  recognized  as  the  true  and  proper  line,  it 
))c:ing  the  line  on  which  the  patent  was  founded. 
One  of  the  judges  being  of  the  opinion  that 
for  all  the  land  south  and  west  of  a  line  fn'tn 
B  to  £  the  patent  was  void;  and  the  other 
judge  bein^  of  a  contrary  opinion.  They 
were  also  divided  in  opinion,  for  the  foregoinjr 
reasons,  whether  the  foregoing  instruction* 
ought  to  be  given  or  refused. " 

By  a  statute  of  Kentucky,  passed  the  26th 
of  December,  1820,  it  is  requiretl  that  all  sur- 
veys thereafter  to  be  made  on  entries  west  of 
Tennessee  lliver  should  be  run  accortlmi;  to 
the  calls  of  the  entry.    And  "  to  enable  the 
register  to  ascertain  whether  the  survey  is 
,  made  according  to  entry,  a  copy  of  the  entrv 
I  shall  Ije  returned  to  the  register's  ^office,  [*19!iS 
I  with  the  plat  and  certificate  of  survey:  and 
I  any  patent  issuing  on  a  survey  made  contrary 
to  the  location  shall  be  void  to  all  intents  and 
purposes,  so  far  as  the  same  may  be  different 
and  variant  from  the  location."   The  survey 
in  this  case  was  made  on  the  5th  day  of  No- 
vember, 1825;  and  the  patent  under  which  the 
defendants  claim,  dated  the  17th  day  of  De- 
cember, 1830,  was  granted  for  land  sold  by  the 
State  subsequent  to  the  date  of  the  patent 
under  which  the  plaintiffs  claim  title,  and 
which  covers  part  of  the  land  claimed  by  the 
defendants.    This  brings  in  question  the  le 
gality  of  the  survey,  and  the  construction  of 
'  the  entry  on  which  it  was  made,  and  leads  to  an 
I  examination  of  the  points  certified  for  our  di?- 
termination. 

But.  before  we  enter  on  that  duty,  it  will  be 
proper  to  consider  the  circumstances  in  which 
the  locator  was  placed  when  he  made  the  entr} 
It  was  proved  in  the  Circuit  Court  that  aloof 
this  branch  there  was  a  very  deu.se  cane  brakr. 
and  the  greater  part  of  the  land  coveretl  by  the 
patent  is  still  a  dense  cane  brake.  It  was  also 
proveti,  that  a  line  run  parallel  with  the  gen 
eral  course  of  Mayfiehl  Creek,  for  twelve  milet 
above  the  fork,  and  crossing  the  branch,  at  the 
termination  of  the  500  poles,  from  A  to  B,  on 
the  plat,  would  strike  the  Mississippi  Itiver  at 
F,  on  the  plat,  a  considerable  distance  bek»w 
the  corner  calle<i  for  in  the  patent  at  the  letter 
C.  And  it  appears  by  the  plat  that  the  creek 
continues  to  run  nearly  the  same  course  for 
800  or  400  yards  below  the  fork,  and  then  ram 
north  of  northwest  for  al)out  300  poles.  Now. 
we  have  ii  right  to  infer,  from  the  facts  proml, 
that  all  the  land  include<i  in  Croghan's  patoit. 
and  all  the  river  bottom  above  Mity field  Ckwk, 
at  the  date  of  the  entry,  was  a  dense  tam 
1)1  ako;  Ix  cnusc,  if  an  object,  permanent  in 
nature,  is  proved  to  exist  at  the  time 
trial,  it  is  fair  to  infer  that  it  existed 
time  the  entry  was  made.  (Croduir. 
4  Bibb,  K.,  158.)   The  history  and  topofimphf 
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of  the  gTwil  valley  of  the  Mississippi  proves 
aii&faciorily  that  where  there  is  a  cane  brake 
DOW  there  was  one  sixty  years  ago ;  and  this 
f«iriy  induces  the  belief  that  the  cane  upon  the 
rich  and  alluvion  lands  is  coeval  with  the  old- 
ert  trees  of  the  forest.  As  the  locator  had  the 
means  of  ascertaining  the  course  of  May- 
tkld  Creek  above  the  fork,  where  it  ran  across 
iLe  high  lands,  and  where  there  was  no  cane, 
it  is  reasonable  to  suppose,  from  the  calls  of 
ihc  entry,  that  he  believed  that  Mavfleld  Creek, 
below  the  fork,  ran  nearly  at  right  angles  to 
iLe  branch  in  its  general  course  to  the  river. 
Aad  he  had  a  right,  from  the  circumstances, 
tlao  to  believe  that  the  distance  from  the  fork 
of  the  creek  to  the  river  was  about  two  miles, 
when  in  fact  it  was  less  than  one  mile. 

It  Is  obvious  from  these  circumstances,  and 
iLe  calls  of  the  entry,  that  the  locator  believed 
the  survey  to  be  made  upon  it  would  approach 
u  aear  to  a  parallelogram  as  the  irregularity 
of  the  two  natural  boundaries  would  permit. 
193*  J  We  are  led  to  the  conclusion,  *therefore, 
that  the.se  mistakes  were  all  occasioned  by  the 
impracticability  of  ascertaining  the  relative  po- 
auoQs  of  the  objects  called  for,  and  the  course 
and  distances  of  the  lines  necessary  to  include 
Um  quantity  of  land  specided  in  the  entry, 
but  mistakes  of  this  character  have  been  cor- 
r  cted.  as  far  as  practicable,  by  the  courts  of 
ILentuckv.  in  giving  construction  to  entries, 
iDil  particularly  in  two  recent  cases  like  this 
i)elween  military  claims  and  purchases  from 
the  Slate.    (liayt  v.  Wood«,  and  Danui,  d'C,  v. 
AUuon.  2  B.  Monroe's  Rep.,  224.)  Keeping 
Uieae  mistakes  in  view,  we  will  proceed  to  give 
o  aitructiou  to  the  entry.    The  call  to  run 
from  the  termination  of  the  base  line  at  B,  500 
poles  from  the  fork  of  the  creek  at  A.  and  oflf 
from  the  branch  towards  the  Mississippi  on  a 
line  parallel  to  Mayfleld  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
tae  linit  line,  will  strike  Maytield  Creek,  to  in- 
clude the  quantity,  presupposes  that  a  line  from 
ti»  termination  of  the  base  line  on  the  branch, 
paraUel  with  MayfuKl  (.  ret  k,  to  include  the 
<|iiMitity,  would  terminate  before  it  reached  the 
'irer,  otherwise  the  Kjcalor  would  have  called 
MTun  to  the  river.    But  it  was  found,  when 
they  made  the  survey,  that  the  whole  area, 
tx^unded  by  the  branch,  froiri  the  termination 
of  the  500  poles.  Mavticld  Creek  to  its  mouth, 
aod  the  Minissippi  liiver,  down  to  the  letter 
B.  the  point  where  a  line  running  from  the 
tenninaiion  of  the  base  line,  panillcl  to  May- 
field  Credt,  strikes  the  river,  would  include  but 
fSS7  acres,  and  when  reduced  to  straight  lines, 
woold  prawn t  a  rhomlx)idal  figure,  with  two 
estnmely  acute,  and  two  extremely  obtuse 
aagtoi,  instead  of  the  figure  which  must  have 
item  in  Uie  mind  of  the  locator  when  he  mmh- 
Uie  entry.    We  might,  therefore,  upon  the  au 
tiUKity  of  the  cases  referred  to  in  2  B.  Monroe's 
Repk,  sustain  tlie  survey  on  the  ground  of  the 
"'Mikff  of  Uie  locator,  evidently  made  under 
the  Influence  of  causes  well  calculated  to  mislead 
ilim.    But  there  are  other  reasons  and  other 
aittbOfiSies  upon  which  this  entry  and  survey 
vmf  be  sustained.    Ii  is  a  well  setted  rule  of 
coiMtrttction,  that  wliere  there  are  calls  in  an  en- 
vepngnant  to  each  other,  those  which  are  in- 
witb  the  miiin  intention  <>f  the  lo- 
manifested  by  the  words  of  the  entry, 
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shall  be  rejected  to  give  effect  to  the  entry. 
For  example,  distance  shall  prevail  over  course, 
where  it  appears  by  other  calls  in  the  entry  the 
course  has  been  mistaken,  {i^mith  v,  Harrow, 
etal.,  1  Bibb.  104.)  A  call  to  include  a  natu- 
ral object  will  prevail  over  a  mistaken  distance 
called  for  lo  reach  the  obiect.  {Pruble  v.  Van- 
hooter,  2  Bibb,  118;  Mclt€r\.  Waliur  et  al., 
9  Cranch.  173.)  Testing  the  entry  by  these 
rules,  has  it  lieen  properly  surveyed? 

Three  of  the  lines  are  natural  and  permanent 
boundaries,  except  the  line  on  the  river,  which 
may  be  extcndeii  in  length ;  the  fourth  is  arti- 
ficial and  movable,  it  has  been  already  shown 
that  a  line  from  the  termination  of  the  line  on 
the  branch,  at  B,  to  the  river  at  E,  and  thence 
up  the  river  to  the  mouth  of  Mavtield  Creek, 
will  not  'include  the  quantity  of  land  (*194 
called  for  in  the  entry.  If  it  is  practicable,  by 
a  reasonable  construction  of  the  entry,  to  give 
the  whole  quantity  of  land  called  for,  it  is  the 
duty  of  the  court  to  give  such  construction.  The 
mistakes  referred  to  have  defeale<l  the  inten- 
tions of  the  locator,  no  doubt,  as  to  the  figure 
of  the  survey;  but,  like  all  prudent  locators, 
he  provided,  as  far  as  he  could,  against  the  in- 
fluence of  such  mistakes,  by  requiring  that  the 
two  last  lines  of  the  survey  should  be  so  run 
as  to  include  the  quantity  of  land  called  for  in  the 
entry.  To  these  two  lines  he  ^ve  course,  but 
gave  no  s])ecific  distance  to  either,  that  they 
might  l)e  run  long  enough  to  include  the  quan- 
tity. The  first  of  these  lines  was  to  run  from 
the  termination  of  the  base  lino  at  B,  "off 
from  the  branch  towards  the  Mississippi,  on  a 
line  parallel  to  Mayfield  Creek,"  but  no  specific 
distance  is  given,  nor  is  any  natural  object 
called  for  as  the  termination  of  this  line.  Its 
termination  was  to  be  governed,  therefore,  by 
the  relative  positions  of  the  objects  previously 
called  for,  and  the  actual  distance  of  the  line, 
on  the  branch,  from  the  river,  and  by  the  nec- 
essary course  and  distance  that  the  first  and 
second  of  these  two  lines  should  run  to  include 
the  quantity;  and  therefore  he  continues  the 
call  by  saying,  "until  a  line  parallel  to  the 
first  (the  biase  line)  will  strike  Mayfield  Creek, 
to  include  the  quantity."  The  word  "until." 
in  grammatical  construction,  modifies  and 
qualities  the  words  used  to  give  course  and 
distance,  and.  in  legal  construction,  the  call  for 
course  must  yield  to  the  call  for  (juantily,  the 
latter  being  the  most  important  call  in  the 
entry. 

The  great  and  leading  object  of  every  entry 
is  to  obtain  the  quantity  of  land  specified  in  it; 
every  other  call,  therefore,  must  be  regarded  as 
intended  to  effect  this  principal  object,  and  as 
subordinate  thereto.  The  call,  to  run  a  line 
parallel  with  the  first,  or  base  line,  is  therefore 
repugnant  to  the  call  to  include  the  quantity, 
and  must  be  rejecttnl.  Because,  if  this  line 
had  l)een  run  parallel  wilh  the  base  line,  the 
quantity  of  land  would  not  have  been  included. 
And  for  the  same  reason,  the  words  "  on  a  line 
parallel  lo  Maytield  Creek  "  must  Iw  rejected, 
ihey  being,  also, repugnant  to  the  call  to  include 
the  quantity.  The  survey  has.  therefore,  in  our 
opinion,  been  made  in  conformity  with  the 
'  entry,  bv  running  from  the  mouth  of  Mayfield 
Creek,  down  the  river,  to  the  corner  at  C,  that 
I  being  the  distance  required  to  include  the 
r  quantity;  and  the  line  from  B.  another  corner. 
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bu  been  properly  run  to  C.  that  being  the 
coofte  «iid  diattnee  neoeBtaij  to  close  the  sur- 

Toy  and  to  Include  thf  piantity  of  land  called 
for  in  the  entry.  It  is  the  opinion  of  this  court, 
therefore,  that  the  Circuit  Court  ought  to  have 
refi!-.  <^  the  in<4tructloii  pcayod  for  by  the  de- 
fenflant's  counsel. 

It  is  ordered,  that  it  be  certified  to  the  Circuit 
Court  that  the  line  from  B  to  C  should  be 
taken  and  rec(^ized  as  the  true  aud  proper 
line,"  and  thAt  the  instructions  prayed  by  the 
defendant'*  oounNl  ought  to  be  refused* 

105*]   *Mr.  Jmtiee  ^cLk\s  : 

"  Croghan.  assignee,  enters  1,000  acres  of 
land,  part  of  a  military  warrant,  No.  8088.  be* 
ginuinij  at  a  fork  of  Mayfield  Creek,  about 
two  miles  by  water  above  Fort  Jefferson,  where 
a  branch  oocmloned  by  the  hlsrh  waterg  from 
the  MississipiM  runs  out  of  saia  creek,  and  at 
hiffh  water  empties  into  the  river,  at  the  upper 
ena  of  the  Iron  banks;  fhmi  said  beginniuff,  flOO 
poles  when  reduced  to  a  straight  Hnp.  and  then 
off  from  the  branch  towards  the  Mis(<is«ippi. 
ontf  Une  parallel  to  Mayfleld  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
the  first  line,  will  'strike  Mayhoid  Creek  to  in- 
clude the  quantity." 

By  a  statute  of  Kentucky  passed  in  1820,  all 
entries  on  military  warrauUi  west  of  the  Ten 
nsssee  River  are  required  to  be  surveyed  agree- 
able to  their  calls;  and  anv  sur\'ey  and  patent 
which  shall  cover  more  laud  than  the  entry  calls 
for,  is  declar^  to  be  void  as  to  such  surplus. 
There  can  be  no  objection  to  the  validity  of 
this  law,  as  it  impairs  no  right. 

Under  this  statute,  the  court  wen  requested 
to  give  a  construction  to  the  entry  in  question. 
The  prayer  was.  that  the  court  Sbould  iostmcC 
tlie  jury.  "  if  they  'x'licve  from  (he  evidence 
thai  the  course  of  Maytieid  Creek,  from  A  to 
D  (the  letter  A  heAng  at  the  foric  of  the  creek, 
the  beirinnin^'  of  tlie  entry,  and  the  letter  D 
at  the  mouth  of  the  creek)  is  correctly  laid 
down,  then  the  line  from  B  (the  termination  of 
the  first  line  of  500  poles)  towards  the  Missis- 
sippi, fdiould  ruu  ptutiUel  to  lhat,  (or  in  other 
words)  to  Mayfield  Creek,  to  conform  to  the 
entry." 

The  only  dispute  is  as  to  the  second  line, 
which  Is  to  run  from  the  branch  towards  the 
Mississippi,  on  ■\  Mne  parallel  to  Mayfield 
Creek."  And  tiijs  wiW  the  instruction  prayed 
for,  and  which  was  reject«.^d  by  the  cou  i  t  Had 
the  instruction  been  in  the  very  words  of  the 
entry,  there  would  not  have  been  a  closer  con 
formity  with  it. 

The  disputed  line  was  called  for  by  the  entry 
"  to  run  parallel  lo  Mayfield  CYecK."  Now. 
one  line  to  Ik'  parallel  to  another  mast  be  equi- 
dii&taut  from  it.  And  that  waa  what  the  inatnio- 
tion  asked.  From  the  words  of  the  mil  in  the 
entry,  as  to  this  line,  the  .'nrl-  Tim;!!  ih,^  f.iil^N 
to  the  mouth  mtut  have  beeu  aituudcd«  as  the 
Hue  dedsttaled  could  only  be  pardlel  to  Unt 

part  (if  tlii  (;reek. 

The  third  line  called  for  in  Uio  entry  was  to 
Ttttt  from  the  termination  of  the  line  parallel  to 
Mayfl  '!  Cr  md  "parallel  with  the  first 
line,  so  ai4  to  tjiiriKe  Maytield  Creek  to  include 
the  quantity."  this  line  strikes  the  creek  at 
the  mouth,  and  r\in^  ♦hr  hank  of  the  Mis- 
sissippi, it  (^nnotbe  varied  to  iuuiudt^in. 
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survey  tlie  thousand  acres  called  for  in  the 
entry.  There  Is  a  deficiency  of  one  hnadnd 
fiTul  acres,  which  rovers  the  land  in 

controversy.  And  the  (pj.  .siion  is,  wbetbertiie 
second  line  calle<i  f  i  m  the  entry,  to  run  paral- 
lel with  Mayfield  Cn  '  k  can  l>e  disrecarderl 
andextcndcd[*80  as  to  include  the  Unds 7*190 
of  the  defendants  and  the  quantity  csllsd  Cor 
in  the  entry. 

In  my  opinion,  this  can  no  more  be  doac 
than  the  betrinning  called  for  in  theentiycto 
be  chaoged.or  the  first  line  of  the  survey.  The 
third  line  up  the  Mississippi  was.  by  the  eniiy. 
"  to  strike  Mayfield  Greek  so  as  to  Inches  the 
quantity." 

It  Is  admitted  that  Mayfield  Creek,  with  its 

meanders,  forms  the  closing  line  of  the  survey. 
I  know  of  no  principle  in  the  land  law  of  Km- 
tucky  which  authorizes  a  court  to  dlmnnd 

the  specific  C«1N  nf  an  entry,  so  as  to  inrTud" 
the  quantity  designated.  The  locator  was,  oo 
doubt,  deceived  as  to  the  ground  covered  by 
his  entry.  The  line  calli  d  tn  hr  mn,  sn  a?  to 
include  the  thousand  acre?  bemg  Ixjuoded  by 
the  Mississippi,  could  not  be  varied  eo  as  ib 
answer  the  f-nlh  of  the  entry  for  qtiantity.  This 
was  the  nustV^rtune  of  the  locator  which  is 
chargeable  only  on  himself.  It  is  clear  thst 
he  cannot  disrc^rd  the  calls  of  thr-  entry,  oo 
any  other  line,  so  as  to  include  the  quajjlily. 

The  injustice  of  such  a  construction  to  the 
defendants,  seems  to  me  to  be  clear.  Finding 
the  claim  of  Croghan's  entry  designating  in 
plain  terms  its  boundaries,  and  knowing  thst 
by  the  law  he  was  limited  to  the  calls  of  Im 
entry,  his  survey  not  having  been  made,  thfv 
puirhased  tlic  idjaceul  rfnuluum.  And  I  have 
no  doubt  tiiat.  by  the  well  established  prindi^ 
of  the  land  law  in  Kantocky,  their  (itte  ii 
ifood ;  and,  there fai*>  llie  i  "  *^ 

should  be  given. 

In  RofT.DmnitUwtul 
court  say  in  reference  to        1i-!rh  :  if  oooBUy 
where  a  patent  has  issued,  the  prouf  of  s  va- 
riance in  tne  survev  fmift  (heentry,so  as  toonkt 
the  7  .f.  nt  vr  l!  for  the  land  not  included  to 
the  eaii  \  iN  vulvcs  on  the  advenary  clsiaunL 
But  tlir\  li  I  not  say.  in  that  or  in  aoy  otker 
ca5«v  'li  a  where  the  iK-^iU'V      liruKrJ -irL  I'y 
j  to  the  calls  of  his  enity,  by  a.  hid hMn^unitit 4>a*t /» 
I  or,  tis  in  the  present  case,  by  an  ezpressstsM^ 
I  that  the  call  for  quantity  controls  ITj?  ypr*1e 
calls  of  the  entry.    There  is  no  prfn(  ipl«-  ivir  y 
settled  in  the  land  law  rliaii  ili.ii  the  (nils  M 
a  survey  and  patent  are  not  affeclad  by  qoatfri^ 
If  no  private  and  paramount  ririit  faeiniaiiiM 
with,  whether  the  8urv«  y  im  l  paieni 
more  or  less  thiin^he  quantity  called  Ipuinft 
equally  valid,  d^v  entry  cannoi  csS  flE« 
greater  nuinlx  r  of  acres  '11:1:1  i-^  ;iuthuri/j>l  i  - 
the  wanaal  oa  jrbEcb  il  is  mmh&i  hat,  n|L|gg 
the  bonndaristWilled  for  are  spedflc,  ||Mij|| 
l.ir:(f(-r  K  Ittnited  Strictly  to  Iht.'  tMnnidari»'> 
his  entiy,  in  making  his  snrvi(jf«  he  ean 
more  df^vgard  them  than  ha  ciA^iMtgard 
bo'iiti|ai  ji-<  rnllni  for  in  TiJs  }K'ii«.*nt. 

PajpiiUb  uuxULkf:.  in  tlieeii&y..iiMi^a.«  s  t^  ' 
for  east  instead  of  wort.  wUdti  iMipirT'nt 
other  calls  In  th<'  <  rifry.  may  he  corppct*^! 
But  where  there  ib  u»*  (uitslake  or  uncertAir'.v 
in  the  calls,  to  vary  tium  tat^^  make  a  new  emr>^ 
This,  I  conoef'^r,      court  has  ♦jmwer 

do.    An  entry,  tike  uxta^  ^nher  instramciii 
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of  writing,  must  be  construed  by  the  words 
used.  And  these  words  can  never  be  extende<l, 
by  conrtruction,  so  as  to  infringe  upon  subse- 
quent and  bona  fide  entries. 


JOHN  TAYLOR.  Jrsiou.  and  WILLIAM 
BLACKBURNE  A  CO..  Claimants  of 
Cloths  and  Kerseymeres,  PUiintiffi  in  Er- 

THE  UNITED   STATES,   DefemlanU  in 
ErrvT.  , 

OmCmw  offleer  may  »xi*j)edfd  giMxh  in 
tAttdutriet  t/ian  hi»  men — mijuduatum  f<ir 
tl^ti$nt  eau$e  cures  irrenulnrity  in  aeizure — 
nfeen  making  teiturtt  compeUnt  witne*H9 
M  trial — ecidenee,  eompetcncy,  nuUeri<tUty — 
ruMIMM  Lmm  not  penal  actit — cotutruction — 
eo^Cdolment  and  under  caluation — Aci  of  J790 
m.  68.  .  . 

Itlitberiffht  of  an  nflicer  of  the  ctiBtntns  to 
kIm  mods  which  are  suspectod  to  have  been  Intro- 
4mm  Into  the  country  in  violation  of  the  revenue 
not  onlr  In  hU  own  di«trict,  but  also  iu  any 
otb«dirtr(ct  than  his  own. 

And  tt  is  whnliv  Immaterial  who  makes  the  seiz- 
vn,  or  wb«thor  it  was  irregularly  mndo  or  not,  or 
vMther  the  cause  aaelffnca  originally  for  the  8eiz- 
ort  be  that  for  which  the  condi>nination  tiik«.>fl 
phWigiVOTided  the  adjudication  is  for  a  sufficient 


hi  the  trial  of  such  a  case  the  ofBcers  of  the  cus- 
tons  who  .made  the  seizure  are  competent  wit- 

A  bill  of  hulinff,  entry,  and  owner's  oath  con- 
cflralnc  other  {roods  than  thorn*  seized,  may  be  ad- 
aUttd  M  a  liOR  in  the  chain  of  evidence  to  show  a 
fvfrfljr  between  the  parties  to  commit  a  fraud  upon 
thenreiiae. 

Wbeo  •  witness  on  the  part  of  the  United  States 
Mated  that  his  firm  wore  importers  of  clothn,  and 
^Masked.  uiHtn  a  crofvuexamiiuition,  to  state  the 
eitcntof  th'-ir  Importations,  to  which  he  answered, 
■tormerly  we  iiiu><)rte«l  lanfe  iiuRiititiea  of  wo»>l- 
'  ■ '  f  r  three  or  four  years  past  we  have  imported 
w  packaire*  annually,"  It  was  a  pro{>er 
on  the  port  of  the  I'nited  States 
"wkMhar  there  was  anj-thlng  in  the  state  of 
tha  Mrket  which  caused  the  altenitlon." 

Itwaa  also  a  propter  question,  whether  other 
piodi  than  those  M'ized  were  lylnfr  in  the  custom- 
aoaw  at  New  York,  under  circumstances  from 
wUch  the  Jury  mltrht  infer  a  connivance  l>etween 
pa<tles  incou(*i8t<.-nt  with  fair  dealing. 

Aa  Invoice  of  oth-  •  j  •"!-  •■nt<>red  at  another 
port,  but  markt^l  Ilk  d  was  also  proper- 

ly adinltted  as  ntn-iiK  ^  i  H*  evidence  of  the 
tnte  ownership  of  pui  kuKiM  with  this  mark. 

Tarebut  th<- 1"  ">  f  of  a  K<'"cral  usatre  of  an  al- 
iowaiMse  of  ti  -ent.  for  measurement,  other 

lavakMwer<  ,  :      i  ly  introduced  in  which  there 
taoauch  allowance. 
:  Wlwre  a  witneM  was  Introduced  to  prove  such 
,  and  had  verlfled  his  own  Invoices,  it  was 
>le  to  read  a  letter  which  had  t)cen  ad- 
_     to  the  witness  and  was  annexed  to  one  of 

R«vanue  laws,  for  the  prevention  of  fraud,  for 
the  aappreasion  of  a  public  wnmif.  or  to  etiect  a 
pubMe  Kood.  are  not,  io  a  strict  sense,  penal  actii, 
ahlKmfli    they   Impose   a  penalty.     But  they 
oybt  to  be  ao  conmrued  im  most  etfectuall^'  to  ao- 
ospllab  the  intention  of  the  Leirislature  m  pasa- 
iff  tbem,  inatead  of  Muk  construed  with  yroat 
ulotoeea  in  favor  of  the  defendant. 
Ooooralment  and  undor-vahmtion  of  troods  arc 
-T'lod  yrouods.  amooftst  othera,  for  a  decision  of 
i«  court,  that  probable  cause  of  prosecution  ex- 
<ad. 

TiMdtthsectfon  of  the  Act  of  ITW*  n-aehes  oases 
"hCTC^  bra  false  find  fraudulent  under- valuation, 
''«BtlMa  theam  :  duties  required  by  law  has 

'*^n  psid  as  wcl.  .  ^>  where  no  duties  at  all 
'•  of*n  paid.  ^ 

lioWAJU)  3. 


THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  Slates  for  the 
Eastern  District  of  Pennsylvania. 

♦It  was  an  information  filed  in  the  r*198 
District  Court  of  the  United  Stales  for  the 
Eastern  District  of  Pennsylvania  a^inst  sun- 
dry cases  and  pieces  of  cloths  and  kerseymeres, 
sei/.eil  on  liind.  as  forfeited.  The  iuformaliou 
contained  thirteen  counts. 

The  tirst  and  second  were  founde<l  on  the 
50lh  section  of  the  Act  of  1799,  chap.  128. 
The  third  on  the  68ih  section  of  same  act. 
The  fourth  and  fifth  on  the  6Cth  section  of 
same  act. 

The  sixth,  seventh,  and  eighth  on  the  4lh 
section  of  the  Act  of  2«th  May,  1830,  chap. 
147. 

The  ninth  on  the  14th  section  of  the  Act  of 
14lh  July.  Iti:i2.  chap.  224. 

The  tenth  on  the  same  secticn  as  fourth  and 
fifth. 

The  eleventh  and  twelfth  on  the  same  sec- 
tion as  sixth,  si'venth  and  eighth. 

The  thirteenlh  on  ihe  same  s<?cti()n  as  ninth. 

Upon  liie  first  and  secon<l  counts  the  jury 
found  a  verdict  for  the  claimants,  and  u\K>n 
the  remaininir  cotmis  for  the  Unile<i  States. 

The  chiiniants  were  John  Taylor,  Jun.,  and 
William  Blackbume  &  Co. 

The  claims  tiled  were  as  follows: 

"John  Taylor,  Jun.,  late  of  the  city  of  New 
York,  but  now  absent  from  the  United  States, 
by  Edward  Henry  Bradbury,  his  attorney  in 
fact,  comes  and  claims  the  sjiid  gtHxls.  wares, 
and  merchandise,  in  the  said  information  and 
libel  mentioned,  tis  his  properly  (subject  lo  the 
repayment  of  a  certain  advance  or  loan  of  sixty 
thousand  dollars  antl  upwards,  ihert^ou  made  to 
him  by  William  Blackburne  Co.):  and  the 
said  John  Taylor,  Jun.,  by  his  sjiid  attorney, 
alleges,  that  at  the  time  of  the  seizure  afore- 
said ho  wjis,  and  yet  Is  the  true  and  lawful 
owner  of  the  said  goods  [ware^J  and  merchan- 
dise, subject  as  aforesaid. 

"John  Tavlok,  Jun., 

•*  Pr.  pro  E.  H.  Bradbcrt. 

"October,  10th.  1839. 

"Edward  Henry  Bradbury,  being  duly 
sworn,  says,  the  facts  alx>ve  set  forth  are  just 
and  tnie.  to  the  best  of  my  knowledge  and 
l)elief.  I  am  the  duly  authori/.e<l  alioruey  Id 
fact  the  above  named  John  Taylor,  Jun.-  He 
was  absent  from  the  United  States  at  the 
lime  of  the  seizure  of  the  abt)ve  mentioned 
goods,  wares,  and  merchandise  was  made,  and 
has  ever  since  continued,  and  still  is  absent 
from  the  Uniletl  Stales. 

'  E.  H.  BRADBtJRT. 

Sworn,  October  11th,  1839,  before  me, 

"  Ptr.  Curistian,  Alderman. 
"  William  Blackburne  &  Co.  claim  the  said 
goods,  wares,  and  merchandise,  in  the  said  IIImjI 
and  information  mentioned,  as  the  sole  proix  riy 
of  them,  the  said  William  Blackbume  «k  Co.,  for 
the  purpose  of  securing  and  paying  an  advance 
or  loan  thereon  made  by  them  to  John  Taylor, 
Jun.,  of  sixty  thouMind  dollars  and  upwards; 
*for  securing  which  said  loan  or  ad-  [*199 
vance  the  saifl  goods  [wares]  and  merchandise 
were  delivered  lo  them,  long  before  the  said 
seizure,  by  the  said  John  Taylor,  Jun..  in 
whose  possession  they  were  as  his  property, 
and  remained  in  their  possession  as  aforesaid 
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at  the  time  of  said  seizure,  without  any  Dotice 
or  knowledge  on  their  part  that  there  was  any 
allegatioD  whatever,  that  the  name  had  not 
been  duly  im ported,  and  tiie  duties  paid  or  se- 
cured ;  or,  that  the  same  were  on  any  account 
liable  to  seizure,  and  under  the  full  and  entire 
belief,  on  their  part,  that  the  said  K^^odti  [wares] 
and  merchandise  had  been  duly  imported  ana 
entered,  and  the  duties  thereon  paid  or  lecurad 
according  to  law. 

"  Wm.  Blacxbitriib  a  Oo. 
October  10th,  18^9. 

*•  Francis  Blackburne,  being  duly  sworn, 
says.  I  am  a  member  of  the  fim  of  WIlHam 

Blackburne  &  Co.,  mentioned  in  the  foreeoing 
oliiini.  The  facts  staled  in  the  forcjroing 
claim  are  jll^^t  and  tni«\  to  tlie  be-st  of  my 
ki:i>\vl.  (lge  and  belief.  The  yaid  firm  of  Will- 
ium  i>iackburne  &  Co.,  at  and  before  the  time 


of  the  seizure  of  the  goods  and  merchandise 


who,  being  respectively  sworn  on  their  rmrdirt, 
testified  that  they  went  to  Blackburut «,  oon, 
am!  Til  re  as.sisted  in  making  the  seizure  of  the 
goods  mentioned  in  tlie  said  informatkto;  the 
said  Logue  and  Gideon  stating  that  tbej  were, 
at  the  time  of  making  said  s^^  izure.  inspector 
of  the  customs  in  the  District  of  PhiladiBlpiyik 
and  the  said  Cairns  stating  that  he  wai  siths 
time  of  making  said  setzun-,  an  iiienector 
of  the  customs  in  the  port  of  New  Tot^ 
Whereupon,  the  said  defendants  object  toHw 
admission  nf  said  Lo^'Ue.  Cilwon.  and  rairns, 
severally,  as  witnesses  for  the  piaintifls,  Ibej 
being  interested  in  the  event  of  the  cam,  Bel 
the  judge  overruled  the  said  ^finns  and  ad- 
mitted the  said  witnesses,  h>  uiiich  admissioo 
the  defendants  then  and  Uu  re  excepted:  iod 
the  said  Logue,  Gideon,  andCaini'^  were  rhev-- 
upon  severally  sworn  and  examine  (i  on  beL^lf 
of  the  plaintifts,  and  proved  the  facts  attendinj? 


mentioned  in  the  said  information  and  libel, 
was  compos<  <l  of  William  Blackburne,  Francis 
Blackburne,  Christopher  John  Blackburne, 
and  Charles  F.  Shaw;  since  that  time  the  ^aid 
Charles  Shaw  has  retire<l  from  said  firm  uud 
la  no  longer  a  member  thereof. 

"  Fr8.  Blackburnb. 
"  Sworn,  October  11th,  1839,  before  me. 

"Pm.  CmuniAzr,  Alderman. 
*'  And  now,  ,  comes  John 

Taylor,  Jun.,  and,  by  leave  of  the  court  first 
had,  withdraws  so  much  oaly  of  his  claim 
heretofore  filed  in  this  case  nn  relates  to  forty- 
three  pieces  of  cloths,  part  of  the  goods  above 
mentioned,  and  on  behalf  of  James  Buckley, 
claims  twenty-nine  pieces  of  cloth,  part  of  said 
forty-three  nieces,  as  the  property  of  the  said 
.fames  Buckle}',  and  on  behalf  of  John  W. 
Bradbury,  claims  fourteen  pieces  of  cloths,  tlic 
refridue  of  the  said  forty-three  pit  (  es,  as  the 
properly  of  tlie  said  .John  W.  Bradburv ;  and 
the  said  John  Taylor,  Jun.,  says,  that  the 
aald  Bu<^ley  and  Bradbury  are  respectively 

llie  true,  s(d(',  and  lawful  owners  of  tin'  re 
speclive  parceis  ul  cloih  hereinabove  claimed 
for  them  respectively,  and,  so  being  the  own- 
ers, r(>s]>ectiv»  ly  ronsii^ni  d  the  said  several 
parctls  to  the  said  John  Taylor.  Jun.,  who.  a-s 
their  consignee  and  factor.* at  the  lime  of  the  ■  ,  ,  r  ,  .  - 
seizure  afore^^id.  lul.l.  and  is  siill  entitled  to  ^l^feudanto  Okpe^, 

hold  the  same,  sul>jecr  to  the  repuMm-nt  of  the  ;  .f 
advances  made  lliereon  by  William  Black- 1 ^^^^'^1 
1)11  rne  A  Co..  in  wIkisc  actual  povsi  ssion  thev 
iJieu  were.  .Vnd  tJie  said  John  Taylor,  Juu.', 
further  siiys.  that  the  said  Buckley 'and  Brad- 
bury are  both  resident  in  Englami,  and  were, 
at  and  before  the  time  of  said  seizure,  and  now 

are, alwent  from  the  I'nited  States. 

••JoiiN  Tayi.ok,  Jun. 
200*1    *"Jobn  Taylor.  Jun.,  Wiug  duly 
swctrn.  says,  that  the  facts  above  Bet  forth  are 
true  to  the  best  of  his  belief. 

'  *  JoHsr  Tatlob.  Jun. 
"Sworn  and  subscribed  before  me,  Febmary 
1^,  1840. 

"WiLUAK  MxLROB,  Aldcrauui^" 

In  Mareh*  1840,  the  ease  oane  on  fov  trial. 

Some  of  the  |K)ints  of  law  which  were  raised 
art>  thus  stated  in  the  record:  And  the  counsel 
of  tbssaid  plHiniills.  to  support  and  prove  the 
issue  on  their  psi ;  i-.iV..  1  witne^iscs  John  J. 
Logvw,  George  Oiueou,  and  \ViIUa»„UaistM| 


the  seizure  of  the  goods,  and  that  certain  nri-r 
inal  marks  on  pmckages  containing  the  >4ud 
goods  had  been  erased,  and  among  them  the 
mark  [BJF,  which  was  originaily  upon  ene  of 
said  paclcages. 

In  the  course  of  the  examination  of  tlie  s:iid 
witnesses,  the  following  papers  were  produced 
and  given  in  evidence,  being  the  alBdavit.  war- 
rant, and  authority  under  which  the  seizure  of 
the  said  gornls  was  made,  vis. :  A  liM  o(  the 
goods  seized,  affidavit  of  William  Cains,  war- 
rant  of  Alderman  Miluor,  aulhoritv  fn*ra 
George  W(df,E.Mj.,  collector  of  the  port  "of  Phil- 
adelphia. It  was  also  proved  that  the  greslcr 
part  of  said  goods  were  seized  in  an  apartraem 
in  the  second  story  of  the  liouse  No,  26  Church 
Alley,  adjoining  the  house  No.  34  Church 
Alley,  which  apartment  was  occupi«!  bv  the 
house  No.  24  Church  Alley,  into  which  a'door- 
way  had  been  cut,  the  communication  between 
said  apartment  and  the  remainder  of  tlieiioaas 
No.  36  Church  Alley  being  cloM.'d. 

The  counsel  of  the  United  Stales,  further  to 
prove  the  isauoon  their  part,  offered  iaevidoiOQ 
the  bill  of  lading,  entry,  and  owner's  ostli* 
taken  on  the  If.th  of  July,  183«.  in  the  month 
preceding  the  seizure  of 'the  goods  in  qnestkm, 
of  nineteen  cases  of  go^xls  (not  part  of  the  coodi 
Hcized),  market  [BIF'  1  *i  u    To  all  wlA4  ttv 

the  jtid^ 
Joe  sa 

e.    Wherei  _ 
' }  rciid  in  evidence.  ,  * 
I    [The  counsel  of  t|io 
I  prove  the  issue  on  *t'M  ir 
j  evidence  to  prove  thwi  VV  dium  KWJ^iiWtM  # 
Co.  hud,  in  JuniiHry,  1839,  im ported oetUinln- 
I  voii  ,*   I  »  part  of  the  goodn  scb:  1^  U:u^  Philv 
delpiiKi,  and  had  entered  them  «^ 
house  there;  that 
been  appraised  »! 

the  importers  had  ;ic!iuif»ce4  fn  suUi 
ment:  and  that  Francis  Hi;i(  !vhuru«, 
stated  that  he  bad  passed  14A)  nt.-f^  .j 
York  at  similar  prices,  and  woold  rea.se  Imi^  n 
ing  goods  here;  the  counsel  stadiK'  liirit  ihi^ 
was  l»  bf  Mowed  by  evidence  to  shilMlti|ii'  ti 
nevar  ««4hiport  into  New  Yofk-isJiP  owt; 

name.     All  \\  lurh  fMilener  \vru>^  objected  ti>  l^v 

the  deffiidauis.  but  was  Sfi witlwdi-liMa^i <■•  ei^ur 


utbsrto 


Utea.  fuitbsr 


the  goods  so  impctttilili 

iu.  the  InvfiMx'  nri.-i>:  ill  r 


to  which  the  defendants  then 

rr'p1(  d : 


Uiil  the  sat'l  eviflence  was  lbi-rFVjp"n 
£iv«^   And       piaiati^  Imrttm^  proved  ilir 
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idmioion  of  the  defendant  Taylor,  that  tlie 
<ak]  mark  [B]F  was  the  mark  of  said  de- 
ffocUni  Francis  Blackburne,  and  that  said 
Taylor,  as  the  agent  of  said  Blackburne,  had 
[laid  fraght  at  New  York  for  packages  of  goods 
mported  there  with  that  mark;  and  further 
a)ved  that  no  imf)ortations  had  been  made  at 
lit  port  in  the  name  of  said  Francis  Black- 
lume.  or  of  said  William  Blackburne  »fc  Co.. 
rvviously  to  the  summer  of  18:39,  but  tlmt  large 
iiportations  had  been  made  there  in  the  name 
f  the  claimant,  John  Taylor,  Jun.     It  was 
rt)ved  that  the  goods  seized  had  l)een  imported 
.;o  New  York,  and  entered  and  passed  there, 
ad  the  duties  thereupon  paid,  but  it  was  no 
Hi  of  the  evidence  or  case  of  the  United  States, 
there  had  been  any  fraud  or  connivance  on 
itie  part  of  the  orticers  of  the  custom  house  of 
New  York  with  the  importers  of  said  goods.] 
Abraham  I.  Lewis  was  examined  as  a  witness 
behalf  of  the  United  Slates;  and  having 
^ited  that  his  firm  were  importers  of  cloths 
□d  kerseymeres,  and  that  he  had  thereby  a 
Miwledge  of  their  (quality  and  value,  he  was 
k*-  !.  on  cross-exammalion.  to  state  the  extent 
'  importation  of  his  firm;  and  in  reply, 
ad:  "Formerly,  we  imported  large  quantities 
:  woolens;  for  three,  four,  or  live  years  past, 
e  have  imported  but  a  few  packages  annual- 
Wherfup<jn,  the  counsel  of  the  United 
ales,  on  re-examination,  proposed  the  follow- 
!^  question.  viiL:  **  Was  there  anything  in  the 
»ute  of  the  market  which  caused  the  alteration 
-rhicb  you  have  mentioned,  in  the  amount  ini- 
'rted  'by  you  within  four  or  five  years  la>t 
>i*f       To  which  question  the  defendants  ob 
^  U'l.    But  the  judge  allowed  the  question  to 
put.  nying.  the  qut«tion  may  have  a  bear- 
?  on  the  case,  &c. ;  that  it  was  but  following 
t  the  question  on  the  cross-examination.  To 
iiich  decision  the  defendants  then  and  there 
voepced.    Whereupon,  the  said  question  was 
it  to  the  witness,  and  answered  by  him. 
The  counsel  of  the  United  St;ite,s  further  of- 
itfvd  to  prove,  by  the  oath  of  David  Gardiner, 
ceruin  ffoods  marked  [B]F,  which  had 
imported  into  New  York  in  the  ship  Eu- 
being  the  same  on  which  defendant  Francis 
►2*J  Blackburne  was  alleged  to  have  *paid 
!  freight  as  aforesaid,  were  still  in  thecustom- 
^  mt  New  York.  To  which  the  defendants 
led.    But  the  ludge  overruled  the  objec- 
aAd  admit t(il  the  evidence;  to  which  de- 
tbe  defendants  then  and  there  excepted. 
!upon.  the  said  evidence  was  given, 
counsel  of  the  United  States  further  of- 
in  evidence  an  invoice  of  merinoes  (not 
of  the  goods  mentioned  in  the  information) 
It  of  Abel  Shaw,  entered  in  Philadelphia, 
^m.  Blackburne  &  Co.,  bv  ship  Franklin, 
^the  10th  August,  1889,  mafked  [B]F.  35  a 
offered  as  strengthening  the  evidence  of  the 
ip  of  packages  with  this  mark.  To 
the  defendants  objecteii.   But  the  judge 
tb"  i  videncc;  to  which  decision  the 
and  there  excepted.  Where- 
the  Mild  mvoicc  was  read  in  evidence, 
id  the  counsel  of  the  United  States,  in 
offered  in  evidence  invoices  of  Black- 
Tajlor,  and  Okie  &  Robinson,  to  show 
of  any  such  cu.stom  as  to  the  allow- 
of  fire  per  cent,  for  measurement,  as  hod 
lotifled  to  by  the  w^itne«es  on  the  part  of 
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the  defendants.  Which  evidence  wj^sobjcf  ted 
to  by  the  defendants.  But  the  objection  was 
overrule*!  by  the  court,  and  the  said  evidence 
was  admitted:  to  which  decision  the  defendants 
then  and  there  excepted.  Whereupon,  said  in- 
voices were  read. 

The  defendants  produced  and  examined  .Tohn 
Robin8<m.  of  the  tirm  of  Okie  »&  Uobin.son.  and 
Robert  Walker,  to  prove  an  alleged  usage  of 
trade,  in  England,  to  make  a  discoimt  or  allow- 
ance of  five  |)er  cent,  for  measure  on  cloths  and 
cassimeres;  said  Rolwrt  Walker  l>eing  cross-ex- 
amined, several  invoices  of  his  own  importa- 
tions into  the  j>ort  of  New  York  were  shown  to 
and  verified  by  him;  and  the  said  invoices  were 
placed  by  plaintiffs'  coimsel  in  the  hands  of  the 
coun.sel  of  the  ilefendants,  and  one  of  said  in- 
voices was  read  by  the  counsel  of  the  United 
States  to  the  jury.  The  counsel  of  the  United 
Stales.  |)ending  this  cross  examination,  offered 
to  read  to  the  jur>'  a  letter  from  one  Waite  to 
the  witness,  which  accomi>anied  and  was  an- 
nexed to  one  of  tlie  said  invoices,  and  left  there- 
with in  the  New  York  custom  house,  on  which 
the  gootis  had  been  entere<!,  and  referring  to  the 
said  invoice.  The  reading  of  which  letter  in 
evidence  was  objected  to  by  defendants.  But 
the  court  admitted  the  same  to  be  read  to  the 
jury;  to  which  decision  the  defendants'  counsel 
excepted.  Whereupon,  the  said  letter  was  read 
in  evidence. 

And  the  counsel  of  the  United  States  further 
f)fTered  in  evidence  the  several  invoices  which 
hud  l)een  shown  to  defendants'  witness,  Robert 
\\  nlker.  during  his  cross-examination,  and  had 
been  verified  by  him.  of  goods  con.signed  to  and 
imported  by  said  Rol)ert  Walker  into  New 
York;  the  said  invoices  having  been  shown  to 
the  counsel  for  the  claimants,  and  one  of  them 
read  to  the  court  and  jury,  without  objection  on 
the  part  of  the  claimant  to  any  of  them,  wliich 
•being  objected  to  by  defendants,  the  [*203 
judge  said  that  he  considered  them  to  be  al- 
ready in  evidence,  ina.smuch  as  one  had  been 
read  to  the  jury,  and  the  others  shown  to  the 
witness  Walker,  verified  by  him,  and  shown  to 
the  counsel  of  tlie  defendants,  and  all  were  of- 
fered for  the  same  puri)06e.  and  that  the  papers 
should  be  considered  in  evidence.  To  which 
decision  the  defendants  then  and  there  excepted. 
Whereupon,  the  said  invoices  were  read  to  the 
jury. 

And  the  judge  charged  the  jury. 

And.  thereupon,  ihe  defendant's  counsel  ex- 
cepted to  the  said  charge  generally. and  to  every 
part  thereof:  and  in  addition  to  said  general 
exception,  and  without  prejudice  thereto,  spec- 
ified the  following  exceptions,  to  wit: 

That  the  judge,  in  his  said  charge,  instructed 
the  jury: 

1.  That  the  whole  proceeding  in  the  sei^ure 
of  the  goods  in  question  was.  and  substantially, 
in  coniformity  with  the  act  of  Congress. 

2.  That  Ihe  objections  made  to  the  proceed- 
ings are  immaterial  to  the  issue  now  trying. 

8.  That  the  entry  of  the  gooils  at  New  York, 
their  appraisement  at  the  custom  house  there, 
the  payment  of  the  duties  according  to  that 
appraisement,  and  the  delivery  of  the  goods 
thereupon  to  the  importers,  were  not  conclu- 
sive against  the  United  States  in  this  case. 

4.  That  the  revenue  acts  mentioned  in  this 
information  are  not  strictly  penal  laws. 

Digitize  '"^ 
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Thai  the  duties  on  the  goods  were  not  paid  ' 
witliiu  the  meaninp  of  the  «8lh  section  of  the  | 
Act  of  1799  (allhouj^h  tliev  had  \M'vn  passed  at 
the  custom  house  of  New  York,  and  the  duties 
there  assessed  upon  them  liad  been  paid,  ac- 
curdintr  to  the  vahie  ami  prices  in  the  invoice), 


if  the  jury  should  be  of  opinion  that  thej  were 
not  invmsed  at  flieir  fair  and  true  coat  and 
value. 

6.  That  the  proviaioa  of  tlie  66ih  ^tioa  of 
the  Act  of  1799,  mentioned  in  tlie  <diarge,  was 

not  repL-aled. 

7.  That  under  tlie  Act  of  1830.  when  a  pack- 
age or  invoice  has  been  made  up  with  intention 
♦n  liffmud,  the  package  or  invoice  (thnt  is.  the 
goods  crintaineil  in  the  invoice)  are  forfeited. 

8.  That  tlie  probable  cause  mentioned  in  the 
7 til  Predion  of  the  Act  of  1799.  is  not  a  caiwe 
existing  and  known  to  the  periiouH  by  whom 
the  seizure  wasbiade,  antecedent  to  the  seizure, 
and  which  wjv!  the  warrant  and  crround  of  the  !  The  first  and  second  counts  were  founded  oo  ' 
proceediogs.    The  probable  cnxxsv  intended  by  j  the  50th  section  of  the  Duty  Collec  tion  Act  of 
the  act  has  no  reference  to  the  seizure,  but  to  |  1799,  chap.  128:  the  third  count  was  fouodeii 
the  trial.    There  must  be  probable  cause  for  j  oo  the  ttBth  section  *of  the  same  act; 
the  prosecution,  not  for  the  seizure,  and  Uie  j  the  fourth,  fifth,  and  tenth  oountswere  foooded 

*    '  on  the  66th  s^^elion  of  the  same  act;  the  sixiii. 
seveatb,  eighth,  eleventh,  and  /twelfth  ooost* 
were  founded  on  tlie  4tb  section  of  the  Act  of  i 
2Hth  of  May.  1R30.  chap.  147:  and  the  ninth 
and  thirteenth  counts  were  founded  on  the  14t)> , 


Mo$»r$,  Meredith  and  Crittendan  for  ^  pkiM' 

iflfs  in  error. 

J/<  ^'  'iwalladrr  and  Xelttn,  Attmaej' 
General,  for  the  Uniled  States. 

[The  reporter  was  unavoidahlj  ahmt,  tad 
till  rrf^  re  cannot  re|ioit  tlM  argomento  of  (be 
respective  counsel.] 

Mr.  JtuHoB  SfOBT  deUv«rad  the  optnioa  ct 

the  court: 

This  Is  a  writ  of  error  to  the  judgment  the 

Circuit  Court  of  the  Eastern  District  of  Peon* 
sylvania,  aJSrming  the  judgment  of  the  I)i^ 
trlct  Court  fouadDd  upon  an  infoimaiion  <>• 
rem  against  certain  erne?  of  cloth  and  cawi 
meres  seized  on  land  in  the  said  district.  Tlie 
cause  was  tried  by  a  jury,  wIm>  returned  • 
verdict  for  the  United  StaSe8»  upoo  which  tbt 
judgment  was  rendered. 
The  information  contained  thirteen 


court  is  to  judge  of  it  by  what  appears  to  Ihi 
court — by  what  comes  U>  the  knowledge  of  the 
court  on  the  trial  of  the  proeecntlon. 

9.  That  the  Tnited  Slates  have  shown  prob 
204*1  able  cause  for  the  *prosccution,  and 


that  the  anu9 proband  was  thrown  upon  the  {  section  of  the  Act  of  the  14th  of  July.  18SI. 
claiisanrs. 

10.  That  it  was  not  necessary  to  aflSrm  or 
deny  the  doctrine  that  there  can  be  but  one 
niBGial  appraisement  of  tin  l-- Trl^  un  !  rhin  that 
mtut  be  noade  in  the  cugiom-iiou.'^e  at  winch  ihc 
leoods  were  entered. 

11.  That  tlie  first  step  in  the  inquiry  whether  [ 
the  goods  are  invoiced  at  their  nrtiial  ro<!t.  h  to 
ascertain  what  was  their  actual  cost ;  and  how 
has  this  lic(  II  done  on  the  |i.irl  of  tlu:  I'niled 
blal«;i*V  By  ceilaiu  a]»]»tai><  jneiits  nuuie.  in  the 
first  place,  by  official  apprai.^ers  of  the  cusioiu- 
Ix'U.se  of  this  cily;  and  further,  by  private  ap 
piaiscrw,  selected  fitr  that  |nirp<jse.  If  the 
opinions  of  Messrs.  Stewart  an<l  Sinij>s<)n  (the 

uUicijtl  uppnilhers  at  the  port  ot  Philadelphia)  1  for  the  conddaratiyin  oX  the  jury  In  wsitptig 
have  not  the  authority  of  an  official  appraise- 1  the  evidenee,  of  whi(^  they  were  the  prapn 


chap.  234.  The  claimants  put  in  a  plea  or  an 
8wer  denying  the  allegations  in  the  infonnatiofl, 
upon  which  an  isaue  waa  tendeivd  and  jofaMd. 

and  tried  hy  the  jury. 

At  the  trial,  certain  exceptionis  were  taken  lo 
the  matters  ruled,  and  to  the  charge  givm  t«y 
the  learned  judire  who  presided  at  the  trial,  thf 
form  and  fnuiie  of  which  exceptions,  as  prtv 
jMMitide*!  by  the  coimsel,  we  do  not  propoae 
c.vamine:  and  the  questions  slJ^tllli [ito  10 
arise  from  the  matters  of  law  tijua  ruled  i 
contained  in  his  charge.  With  the 
of  the  leurucd  judge  upon  the  evideooe, 
so  far  as  ther  rnvruvi'd  matters  of  law,  we 
nothini;  to  do,  as  thej'  were  - 


nient  or  act.  (hey  have,  neveri  heless,  the  weiyht 
of  the  judgment  of  meu  accustomed  to  other 
goods  of  this  description,  and  who,  from  the 
appoinimein.  as  well  as  their  experience,  may 
be  presumed  to  have  competent  knowledge  luid 
skill  in  ascertaining  their  value.  In  tlila  light 
the  jury  may  consider  their  evidence,  and  ^ve 
credit  to  it  accordingly. 

And,  thereufxm.  the  counsel  for  the  aaid 
claimants  did  then  and  there  e.\c:epl  to  the 
afurviiiiid  charge  and  opiniouij  of  the  tittid  court ; 
and  inasmuch  as  the  said  charge  and  opinion.^ 
M»  excepted  to.  do  not  np{>ear  upon  the  record, 
the  tiaid  counsel  for  the  s;dd  elaimant.s  did  then 
and  there;  tender  this  bill  of  exceplious  to  the 
opinion  of  the  said  court,  and  requested  (he 
seal  of  the  s;dd  jud;;e  aforesaid  should  be  put 
to  the  stune.  according  to  tlte  form  uf  Aie  Mat- 
lite  in  such  ease  made  and  provided. 

And.  thereupon,  the  nforesaid  judge,  at  the 
re(|uest  of  the  said  counsel  for  the  ciaimants, 
did  pat  his  aeai  to  t4ia  faiii.of  axoeplitf)|ie^ 
^uap(.to  IhB  aforeaaid  iiatule  ln«tteacaiHB«HMie 
md  pffOfldod.  mail 

Jq&.  iJiOPJU^iOak  ^structure  oi  ihoaci 


and  final  judgen. 

JUi  the  oou)Me^4JbiiyU!gtimeiit  ill  iliia 
an  objection  waa  ihsMM  on.  that  the 

itself  upon  which  ihf  Ii.f  'i  ni  it  .on  is  'Kn::  . 
wa^i  irn^utarly  and  iuiproprrly  ttunife,  it  iHM 
ing  been  made  bv  the  collector  ol  the  COrtMg 

of  the  [>orr         ^lM        ];>lii:i,   wiier;  I;  -Ij.  "*! 

havtt  bei-n  tuttuc  l>y  liit;  i$aii«^t.or  of  ^^^^^^Haj 
of  Cb»  port  of  New  York.  And  some  reltaniiM 

.sup})ort  of  this  objerin  i;  m  i  iii~  ti.  \\a\\  T-  f 
plaeed  upon  the  suppLkj^^i  iiuuuauu  4jd  '% 
<  II  I!  of  the  Duty  Oolleclioa  A«t  g^' 
chap.  128.    But  if  any  r-  li  irs. .  ciMiT.l     p  i. 
thereon  (a.s  we  think  ii  uuuld  aut^,  ii  «<nii . 
completely  :< m  ^red  by  the  TOCh  a»  i  ion  m( 
same  act.  which  makes  it  the  i1u!y     liie  ^ 
eral  otticers  of  the  ctistoma lu  ui  ike  st  i?,!!  ' 
all  vessels  and  goods  liable  to  ati/urt-  tiy  vir 
of  that  act  or  any  other  act  rei|iiv(  ini:  ihe  ^ 
enue,  as  well  wiUioutae  within^ bet r  re>[»^  i 

i.li-irictv  Pii  fh;>f  il  i-  plrilii  I'roni  lliiy  p:^» 
ion  that  a  seizure  madm  jawim^  oifa-rr  of  ' 
customs  of  any  district  wttud^   )<>d.  nlih<  • : 


il  liin  JUiv  I  >!  Ik'T  distrlcl. 


And  ihe  *ti- 
ly  oMirer  i  f ' 

IlOVk  AKI' 
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mstomshftd  a  perfect  right  to  seize  ^oods  found 
in  his  own  district,  and  indeed  that  it  was  his 
appropriate  duly. 

But  the  objection  itself  has  no  just  founda- 
tion in  law.     At  the  common  law  any  person 
mnr.  at  his  peril,  seize  for  a  forfeiture  to  the 
rnment.  and.  if  the  government  adopts  his 
i/.ure.  and  institutes  proceedings  to  enforrf 
le  forfeiture,  and  the  property  is  condemned. 
f  will  be  completely  justified.    So  ihat  it  is 
<  holly  immaterial  in  such  a  case  who  makes 
\it  seizure,  or  whether  it  is  irregularly  made 
r  not,  or  whether  the  cause  assi^necl  originally 
•r  the  seizure  be  that  for  which  the  condem- 
.uion  takes  place,  provide<l  the  adjudication 
-  for  a  sufficient  cause.     This  doctrine  was 
illv  recognized  by  this  court  in  Jfot/t  v.  Gd- 
.'0«»]  Mton  (3  Wheat..  347.  •310).  and  in  V»W 
United  8taU$  (16  Peters,  342.  358.  35U). 
\ad  fn)m  these  decisions  we  feel  not  the  slight- 
*i  inclination  to  depart, 
[odeed.  if  the  objection  could  under  any  cir- 
tmstances  be  maintainable,  it  Wiis  matter  that 
hould  have  been  propounded  as  preliminary 
latter  in  the  nature  of  a  plea  in  abatement  of 
"  iriforuiation.  and  could  constitute  no  point 
e  the  jury  upon  pleadings  addressed  to  the 
s  of  the  case,  and  involving  the  direct 
ion  of  forfeiture  or  not. 
the  course  of  the  trial  several  objections 
iiie  competency  of  certjiin  witnesses,  and  to 
.e  admisnibilitv  of  certain  evidence,  offered  on 
•half  of  the  Ignited  States,  were  taken  by  the 
aimants.    In  the  first  place  an  objection  was 
iken  to  the  competency  of  John  J.  Logtie, 
•?orge  Gideon,  and  William  Cairns,  called  to 
pport  the  issue  on  behalf  of  the  United 
4tes,  they  being  officers  of  the  cu<<toms  and 
aom  who  made  the  seizure  of  the  ^oods 
«oatrover^.     By  the  71si  section  of  the 
Collection  Act  of  1799.  chap.  128,  the 
\probandi  to  establish  the  innm  cnce  of  the 
ly  is  thrown  upon  the  claimant  in  all 
where  probable  cause  is  shown  for  the 
and  prosecution.    An«l  bv  the  KOth  see- 
the same  act  it  is  ])rovi(k'd.  that  when 
prosecution  on  account  of  a  seizure, 
It  shall  be  given  for  the  claimant,  if  it 
i|^)ear  to  the  court  before  whom  such 
-uUon  shall  be  tried,  that  there  waste 
cause  of  seiztire,  the  court  shall 
a  certificate  and  entry  to  he  made  there- 
ad  in  such  case  the  person  making  the 
or  Ihe  prosecutor,  shall  not  be  liable 
action,  suit,  or  judj^ment.  on  account  of 
nizare  and  prosecution.    The  argument, 
p   ,iv  N'half  of  the  claimant  is,  that 
are  incomiK'tent,  thev  l)eing  in 
in  the  event  of  the  suit,  and  bi'ing  lia- 
an  action  at  the  suit  of  the  claimants,  if 
cause  for  the  seizure  whs  not  eatab- 
and  that  their  testimony  in  effect  would 
to  establish  such  reasonable  cause, 
il  answers  may  be  ^ven  to  this  objec- 
In  the  flrrt  place,  it  is  not  true  that  the 
liability  of  a  party  to  an  action  in  one 
of  a  suit  will  constitute  of  itself  an  abso- 
il  objection  to  his  competenej-. 

 .y  exceptions  to  the  rule  on  this 

foundeii  upon  necessity,  or  public  pol- 
hw,  the  uncertainty,  or  the 
•f  the  liability.    The  present 
falls  directly  within  these  exceptions. 

AJtD  8. 


The  witnesses  were  acting  as  the  agents  of  the 
government  in  makintr  tlu*  search  and  seizure; 
they  alone  could  give  testimony  as  to  the  facts 
attending  such  search  and  seizure,  and  were, 
therefore,  witnesses  from  necessity:  and  their 
acts  iK'ing  adopted  or  authorized  by  the  gov- 
ernment, publie  policy  requires  that  the  gov- 
ernment should  have  the  means  of  enforcing 
its  own  rights  through  the  instrumentality  of 
their  testimony.  Their  comj>eteney  for  such 
purposes  falls  dirfctlv  within  the  reasoning  of 
the  Court  of  Kinir"s  Ijench  in  the  Cfv>*e  of  The 
Kinf}  V.  WVlufrntt  {Si  Barn.  &  (Y{»ss.,  549).  and 
the  case  of  The  UitiM  Statex  v.* Murphy  [*207 
(16  Peters,  203).  where  the  subject  was  con.sid 
ered  very  much  at  large. 

In  the  next  place,  the  witnesses  were  not  ob- 
jectionable in  point  of  competency  on  account 
of  any  interest  in  the  event  of  the  cause.  Their 
interest,  if  any  thty  had.  as  informers  or  other- 
wise, in  the  forfeiture.  w»is  completely  remove<l 
by  the  provision  of  the  91st  section  of  the  Duty 
Collection  Act  of  1799.  chap.  128.  which,  when 
they  are  used  as  witne.sst's.  takes  away  from 
them  the  share  of  the  forfeiture  to  which  (hey 
would  otherwise  be  entitled.  In  the  event  of 
the  suit,  therefore,  they  had  no  interest,  for 
the  suit  was  solely  to  enforce  the  forfeiture. 
The  question,  whether  there  was  probable  «)r 
reasonable  cause  for  the  seizure,  constituted  no 
part  of  the  issue  to  \\c  tried  by  the  jury.  So 
far  as  it  resj^ected  throwing  the  onun  probandi 
upon  the  claimants,  it  was  a  matter  solely  for 
the  con.sideration  of  the  court  in  the  progress 
of  the  trial,  and  collateral  to  the  main  inquiry, 
although  of  great  importance  in  regulating  the 
nature  and  extent  and  sufficiency  of  the  evi- 
dence. And  so  far  as  respected  tlio  certificate 
and  entry  of  reawmable  cause  to  protect  the 
stiizors  from  future  liability  for  the  seizure,  it 
was  no  part  of  the  issue,  and.  indeed,  was  nn 
act  to  l)c  done  by  the  court  l>efore  whom  the 
prosecution  was  tried,  only  in  case  judgment 
upon  the  verdict  should  pass  for  the  claitnants; 
and  it  therefore  was  plainly  an  act  to  be  done 
and  inquiry  to  be  had  posterior  to  the  trial. 

In  the  next  place,  the  objection  taken  was  to 
the  competency  of  the  witnesses,  as  such,  for 
anv  purposes  in  the  cause.  They  were  not 
called  by  the  government  as  witnesses  to  give 
evidence  of  matters  showing  reasonable  or 
probable  cause  for  the  seizure,  but  as  witnesses 
generally  '*  to  supjwrt  the  issue  on  the  part  " 
of  the  government.  If  comp<*tent  for  any  pur- 
pose upon  the  trial,  they  could  not  be  rejected 
generally;  and  that  they  were  competent  to 
prove  "  the  facts  attending  the  seizure  of  the 
go(Kls,  and  that  certain  original  marks  on  pack- 
ages containing  the  said  goo<ls  had  l)een  erased, 
and  among  them  the  mark  [BJF.  which  was 
originally  upon  one  of  the  said  packages." can- 
not, in  our  judgment,  admit  of  any  just  doubt. 
It  could  make  no  difference  as  to  their  admis- 
sibility for  these  purposes,  that  collaterally 
these  facts  might  bear  upon  the  question  of 
probable  or  rejisonable  cause  or  not. 

In  the  next  place,  there  was  another  and  in- 
de{M»ndent  ground  upon  which  their  compe- 
tency is  clear  It  is,  that  they  were  acting 
under  a  search-warrant  in  making  the  search 
and  seizure,  which  would  undoubtedly,  under 
the  68th  section  of  the  same  act.  be  a  complete 
protection  to  them  against  all  liability  to  any 
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suit  therefor,  unless,  indeed,  in  a  case  where 
the  witnesses  acte<l  from  malice,  and  also  with- 
out probable  cause ;  and  the  absence  of  either 
would  exonerate  them  from  all  liability.  So 
that  in  this  view  their  liability  was  remote, 
continent,  and  uncertain. 
208*  *U  non  all  these  grounds,  we  are  of 
opinion  that  the  witnesses  were  clearly  admissi- 
ble. 

Another  objection  was  to  the  admissibility 
of  a  bill  of  ladinj?.  entry,  and  owner's  oath, 
taken  on  the  16th  of  July,  1839,  in  the  month 
preceding  the  seizure  of  the  goods  in  question, 
of  nineteen  cases  of  goods  (not  part  of  the 
goods  seized)  marked  [B]F,  1  a  19.  Although 
this  evidence  was  objected  to,  and  it  was  ad- 
mitted, yet  it  does  not  appear  upon  the  record 
that  any  exception  was  taken  to  the  ruling. 
But,  without  dwelling  upon  this,  which  was 
perhaps  an  accidental  omission,  it  is  proper  to 
say  that  this  evidence  was  not  ofTered  as  a  sin- 
gle, isolated  document  (for  in  that  view  it  might 
be  deemed  at  most  as  irrelevant  and  inconse- 
quential for  any  purpose),  but  it  was  offere<i  in 
connection  with  other  documents  and  evidence 
to  establish  a  privity  between  Taylor  and 
Blackburne  *fc  Co.,  in  other  importations  of  a 
kindred  character,  and  under  a  scheme  of  med- 
itated frauil  upon  the  revenue  of  the  United 
States,  of  which  these  docimients  were  a  link 
in  the  chain.  For  this  purjiose  thev  might  b« 
important  and  necessary;  and  although  the 
whole  evidence  is  not  set  forth  in  the  record, 
yet  it  is  apparent,  from  what  is  there  found  in 
reference  to  the  next  objection,  that  the  evi- 
dence had  an  intimate  connection  and  bearing 
upon  that  which  is  there  slatetl. 

The  objection  here  alluded  to  is  in  the  record 
stated  in  the  following  wortls:  '*  The  counsel 
of  the  United  States."  [See  the  parajjraph  in 
the  statement  of  the  reporter  which  is  included 
within  bracket*.]  Now,  we  think  the  excep- 
tion to  this  evidence  waa  properly  overruled, 
and  the  evidence  admissible  to  establish  the 
connection  between  Taylor  and  Blackburne  in 
other  importations  as  well  as  in  the  importation 
of  the  goods  now  in  controversy,  and  also  to 
displace  any  presumption  that  the  acta  of  the 
one  were  not  properly  to  be  deemed  attributa- 
ble to  any  connivance  with  the  other,  or  that 
they  were  not  jointly  interested  in  the  same 
scheme  of  importations,  and  mutually  cogni- 
zant of  the  designs  of  each  other.  What  etTect 
tliis  evidence  ought  to  have  after  its  admission 
in  the  cause,  taken  in  connection  with  the 
other  evidence,  was  a  matter  for  the  considera- 
tion of  the  jury  aloiif;  liut  of  its  inlinissihility 
for  the  purposes  alxive  staled  we  entertain  no 
doubt.  It  is,  indewl,  a  strange  omis.sion  in  ilif 
record,  that  the  other  evidence  in  the  cnx-  i-> 
not  therein  fully  siate<l,  nor  the  points,  to 
which  it  was  adduced,  suggested,  so  that  we 
are  left  to  conjecture  from  vcrj'  imperfect  ma- 
terials what  was  the  true  extent  and  iK'arinjr  of 
the  various  matters  excepted  to  as  improper 
evidence. 

Another  objection  is  to  a  (picstion  put  to 
Abraham  J.  Lewis,  u  witness  on  iK'half  of  the 
Unittnl  States,  who,  having  stated  that  his  tirm 
were  im|>orters  of  cloths  and  kerseymeres,  and 
that  he  had  thereby  a  knowledge  of  their  qual- 
ity, was  asked,  on  cross-exanunution.  to  state 
the  extent  of  the  imixmations  of  his  Arm  ;  and 
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in  reply  he  said :  * '  Formerly  we  imported  laree 
quantities  of  woolens;  for  *three  or  1*209 
four  years  past  we  have  imported  hut  a  few 
packages  annually."    Whereupon,  the  couniel 
for  the  United  States,  on  re-examination,  pro- 
posed the  following  question,  viz.:  "Wm  there 
anything  in  the  state  of  the  market  which 
caused  the  alteration  which  you  have  mentioo- 
ed  in  the  amount  imported  by  you  within  four 
or  five  years  last  past?"  To  which  question  the 
claimants  objected ;  but  the  judge  allowed  the 
question  to  be  put,  saying  it  mi^t  have  ^me 
l)earing  on  the  case,  and  that  ^t  was  but  fol- 
lowing out  the  question  put  on  the  cros*-exsm 
ination.    We  think  the  decision  of  the  court 
was  perfectly  correct,  for  the  reason  stated  hj 
the  judge.    The  answer  might  show  that  the 
witness  had  ceased  to  import  so  largely,  not 
from  want  of  skill  or  capital,  but  for  reason* 
which  might  connect  themselves  with  the  im- 
portations of  the  claimanta..  What  the  answer 
was  we  do  not  know ;  and  certainly  it  could  he 
no  just  ground  of  exception,  that'  the  answer 
was  such  as  had  no  bearing  either  way  upon 
the  merits  of  the  case,  an<i  a  ft/rtiori' not.  if 
favorable  to  the  claimants. 

Another  objection  was  to  the  admissibility 
of  the  evidence  of  David  Gardner,  who  was 
offered  to  prove  that  certain  goods.  nuirk«i 
rB]F,  which  had  been  imported  into  New 
York,  in  the  ship  Eutaw,  being  the  same  on 
which  Francis  Blackburne  was  alleged  to  havf 
paid  the  freight,  were  still  in  the  custom  house 
at  New  York.    We  think  that  this  evidence 
was  properly  admissible,  for  the  same  rea»o» 
as  those  which  have  been  already  stated  It 
was  a  part  of  the  rw  gest^.    If  the  other  part* 
of  the  evidence  were  favorable  to  the  inno- 
cence of  the  claimants  in  their  various  iropor- 
tations.  then  no  conclusion  against  them  couM 
fairly  be  drawn  from  this  fact.    But  if.  on  the 
other  hand,  strong  circumstances  of  suspicion 
of  fraud  attached  to  other  importations,  then 
the  circumstance,  so  contrary  to  the  u*iial 
course  of  mercantile  transactions  in  cases  of 
perishable  articles,  or  articles  liable  to  depreci-' 
ation  or  decay,  of  their  remaining  long  in  the 
ctistom-house,  might    fairly  be  deemed  to 
inflame  those  suspicions,  especially  if  in  tte 
iiiterval  the  government  was  on  the  alert  to 
detect  supposetl  frauds  in  other  importationv 

Another  objection  waa  to  the  admission  of 
the  evidence  of  an  invoice  of  merinoes  (n<< 
part  of  the  goods  mentione<i  in  the  inforaa»« 
tion),  entered  in  Philadelphia,  bv  BlackburiMj 
&  Co..  and  marked  [BIF.  85  to  53.  offered  m 
strengtlictiing  the  evuleuce  of  ihe  ownenhipa 
packages  with  this  mark.  In  this  new  « 
can  perceive  no  posr>ible  questkm  as  lo 
competency  or  propriety  of  the  crldeeoeL 

Another  objection  was  lo  the  admiadbSI 
in  evidence  of  certain  invoices  of  BUckbvni 
Taylor,  Okie  «!c  Kobinson,  to  show  theal 
of  any  such  usage  as  to  tlie  aliowanoe  of  tH 
per  cent,  for  measurement,  as  had  I 
tied  to  by  the  witnenes  on  the  part  of 
claimants.  We  sec  no  just  grotiod  of 
tion  to  the  admissibility  of  such  e 
The  usage  set  up  was  of  a  general  nature, 
•all  evi»lence  which  went  to  establish  ['2 1 
the  want  of  such  generali'v  by  proof  of  i 
non  existence  of  such  a  <  m  in  iaToln 

of  a  similar  nature — where,  li  it  waa  geae 

Howard 


Pollard  et  al.  v.  Hagan  et  al. 


210 


and  well  known.  »t  oujrht  to  be  found — whs 
vrtainly  admissible  to  rebut  the  presumptions 
i-^rired  from  the  adverse  proof.    The  same 

answer  naay  be  given,  and  indeed  applies  more 

forcibly,  to  the  evidence  given  by  Robert 
Valker,  a  witness  for  the  claimants,  who. 

upoo  his  cross-exuminntion.  veritied  several 

iBToicea  of  his  own  importaticms  into  the  port 
f  New  York;  and  also  a  letter  of  one  Waite, 
'inexed  to  one  of  the  invoices.  The  intro- 
uiion  of  this  letter  wius  objected  to:  but  it 
an  accompaniment  of  the  invoice  intro- 

I 'iced  without  objection,  and  it  was  offered 
in  chief,  but  as  qualifying  and  re|x*lling 
se  evidence  offered  by  the  claimants  as  to  the 
ve  per  cent,  usage — founded,  among  that  of 
liers,  upon  the  very  testimonv  of  Walker. 

The  other  invoices  verified  by  \Valker  were, 
>r  the  same  reason,  in  our  judgment,  equally 
Imissible. 

We  have  thus  gone  over  the  various  objec- 
'vos  taken  to  the  com{)etenc^  and  admi.'^sibil 
J  of  the  testimony  in  this  case;  .some  of 
hich.  considering  all  the  circumstances  of 
.e  case,  can  scarcely  be  treated  otherwise  than 
'  being  intfr  apieen  jurin  ;  and  shall  now  pro- 
r-ed  to  examine  the  excepfion.s  taken  to  the 
harge  of  the  court.    Of  many  of  these  it  is 
aaecewary  to  take  any  special  notice,  since 
haTe  been  already  disposed  of  in  the  case 
'jodr.  The  UnUtd  .Sto«M  (16  Peters.  842). 
r  hare  incidentally  fallen  under  notice  in  the 
neoeding  parts  of  this  opinion.  Upon  the  point 
''lat  tbe  revenue  laws,  on  which  the  infurma 
lo  was  founded,  were  not,  as  the  judge  in 
e  court  l)elow  suggested,  to  be  deem«d  penal 
in  the  sense  in  which  that  phrase  is  some- 
nes  used,  it  may  be  proper  to  say  a  very  few 
'  K    He  treated  the  point  as  not  of  great 
rtance  in  the  ca.se,  as  we  think  it  was  not, 
it  had  no  tendency  lo  change  the  inter- 
•  aiion  of  the  provisions  of  the  revenue  laws 
..en  under  his  consideration.    In  one  sense, 
ery  law  imposing  a  penalty  or  forfeiture  may 
^'emed  a  penal  law;  in  another  sense,  such 
rue  often  deemed  and  truly  deserve  to  be 
1  remedial.     The  judge  was  tJierefore 
I  ;ly  accurate  when  he  stated  that  "  It  must 
be  understood  that  every  law  which  im- 
a  penalty  is  tlierefore,  legally  speaking, 
law.  that  is  a  law  which  is  to  be  con- 
with  great  strictness  in  favor  of  the 
idant.    Laws  enacted  for  the  prevention 
fraud,  for  the  suppression  of  a  public  wrong, 
to  effect  a  public  good,  are  not,  in  the  strict 
penal  acts,  althnui;h  they  mav  iiitlict  a 
ty  for  \iolating  them."   JVnd  Le  added: 
I* 'in  this  light  1  view  the  revenue  laws, 
I  would  construe  them  so  as  most  cffectu- 
to  aooomplish  the  intention  of  the  Legisla- 
in  paaBing  them."   Tbe  same  distinction 
be  found  '       nized  in  the  elementary 

for  «   ,  e.  in  Blackstone's  Com- 

(1  Black.   Com.,  88),  and  Bacon's 

  nl  (statute  1..  7,  8),  and  Comyn's 

!911*)  Digest  (Parliament  R,  •n.  K.  19,  R. 
ind  it  is  also  abundantly  8upix)rted  by  the 
wuofiiics- 

The  main  exception,  however,  to  the  charge 
rig  of  the  judge  that  there  was 
.   •    ...I  iM.-  of  seizure,  and  that  therefore 
tw*  probandi  to  establish  tbe  innocence  of 
rtation,  and  to  repel  the  supposed  for- 


feiture,  was  upon  the  claimants.  We  entirely 
concur  in  the  opinion  of  the  judge  in  his  views 
of  the  evidence  as  applicable  to  this  point. 
Uc.  and  not  the  jury,  was  to  judge  whether 
there  was  prolmble  cause  or  not  to  throw  the 
onn»  probnndi  on  the  claimants;  for  the  Tlst 
section  of  the  Act  of  179J),  chap.  128.  e.vpressly 
declares  that  "the  onux  probandi  shall  lie  oil 
the  claimant  only  where  probable  cause  is 
shown  for  such  prosecution,  to  Ik'  judged  of 
by  the  court  before  whom  such  prosecution  is 
to  be  had."  In  our  judgment,  the  circum- 
stances were  ainmdantiv  sufficient  to  justify 
him,  nav.  to  retjuire  him  to  throw  the  onv« 
profMtndi  on  the  claimants.  The  extniordinary 
circumstances  connected  with  the  concealment 
of  the  goods,  the  prevarications  and  false 
statements  of  Blackburne,  and  the  undervalu- 
ation of  the  goods,  all  rc(iuired  the  most  plen- 
ary pr(X)fs  on  the  part  of  the  claimants,  to 
deliver  the  projx'rty  from  the  perils  by  which 
it  was  surrounded.  The  original  cost  of  the 
purchases  could  have  been  fully  proved  by  the 
claimants,  if  the  transactions  were  bf>na  fide 
purchases:  and  they  had  the  most  ample  means 
within  their  power  to  establish  it.  Taylor  and 
Blackburne  were  so  completely  mixed  up  in 
these  trAusactions.  as  principals  and  agenta,  or 
as  joint  principals,  that  the  acts  of  the  one 
might  most  justly  Im'  altril)uied  to  the  other; 
and  in  fact  they  admit  of  no  rca-sonable  separa- 
tion as  to  design  or  privity  of  co-operation. 

There  is  but  one  other  exception  remaining, 
which  requires  any  sjK'cial  notice  li  is  whether 
the  68th  section  o\  the  Act  of  1799,  chap.  128. 
was  intended  to  reach,  or  does  reach  cases 
where,  by  a  false  and  fraudulent  undervalmi- 
tion,  less  than  the  amount  of  duties  required 
by  law  has  been  paid,  or  whether  it  applies 
only  to  cases  where  no  duties  at  all  have  been 
paid  upon  the  goods.  In  our  opinion,  the 
section  was  designed  to  appi}'  equally  to  both 
cases.  In  the  sense  of  that  section  all  goods 
arc  forfeited  on  which,  by  fraud,  all  the  duties 
shall  not  have  been  paid,  or  secured  to  be  paid 
which  are  by  law  required  to  be  paid  or  secured 
thereoD. 

Upon  the  ichoU,  the  judgment  of  tht  Circuit 
Court  is  affirmed. 

atod— 4  How.,  ?50.  300,  332;  17  How.,  (O,  (M;  3 
Wall..  14,'$,  14»;  1  Abb.,  f.  421,  423;  2  Abb..  U.S., 
137,  814:  3  Hen..  511;  5  Ik  n..  227:  1  Dill..  fxS;  7  Blatchf., 
4«i.  474,  m ;  15  BlaU'h..  547 :  H  Wnre,  20H.  210 ;  Ueady, 
64,  70;  Chase,  Doc.  511 ;  2  Curu,  687. 


♦JOHN  POLLARD  kt  at...  Lessee,  [•212 
PUiintiff  in  Error, 

V. 

JOHN  HAGAN  kt  al..  Defendants  in  Error. 

When  Alabama  teas  admitted  into  the  Union  it 
became  entitled  to  itoil  under  nang<Me  tenters 
therHn,  same  as  original  States — nothing 
therein  remained  to  tlte  U.  S.  but  the  public 
lands — these  do  not  include  lands  beloie  high 
teater-mark  in  navigable  streams. 

The  stipulation  contained  In  the  6th  section  of 
the  Act  of  CooKreas,  patwed  on  the  2d  of  Man-h, 
181tt.  for  the  HUtnisflion  of  thv  State  of  Ahilmma 
into  the  Union,  viz. :  "  that  all  naviirabU>  wuU  rs 
witblu  tbe  said  State  shall  forever  remain  public 
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bighwavfi,  fre«  to  the  cltiz*»n9  of  mid  State,  and  of 
the  UnfttHi  State*",  without  any  tax.  duty.  Impost, 
or  toll  therefor,  imposed  by  said  State,"  c<jnvey8 
uo  more  power  over  the  iiaviirHble  waters  of  Ala- 
bama to  the  ifovernmenl  of  the  irnitc<l  States,  than 
It  possesses  over  the  naviHrable  waters  of  other 
States  under  the  provisions  of  the  Constitution. 

And  it  leaves  us  niucli  rlKht  In  the  State  of  Ala- 
bama over  them  as  the  oriKinal  States  |M>.sHe«s  over 
navlirahh'  waters  within  their  res^H'etive  limlta. 

Tlie  shor<*8  of  navlKabie  waters,  and  the  soils 
under  them,  wen-  not  Kranted  by  the  Constitution 
to  the  United  States,  but  were  resc-rved  to  the 
States  respectively :  and  the  ju-w  States  have  the 
same  riyhts,  sovereignty,  and  Jurisdiction  over  this 
subjeet  as  ti>e  orij^lnal  Stones. 

The  United  States  never  held  any  munieiiml 
w>vereiKnty,  Jurlwllctlon.  or  rijfht  of  w^ll  In  and  to 
theterrltofy  of  whieh  Alabamu,  or  any  of  the  new 
States,  were  formed,  except  lor  teui|M>rary  pur- 
l>oses,  and  to  exe<.'ute  the  trusts  created  by  the  acts 
of  the  Virginia  tind  Georgia  LeirisUiturf  s,  and  the 
deeds  of  cession  execut<Hl  by  them  to  the  United 
States,  and  the  tnist  cri*ated  by  the  TretJty  of  the 
auth  April.  lSO:i.  with  the  French  Kepublic,  ceding 
Louisiana. 

Upon  the  admission  of  Alabama  into  the  Union, 
the  rl>rht  of  eminent  domain,  which  had  )H>en  tt?m- 
uorarily  held  by  the  United  Stales,  pa.used  to  the 
State.  Nothing  remained  in  the  United  States  but 
the  public  lands. 

The  United  Stales  now  hold  the  public  lands  in 
the  new  States  by  force  of  the  deeds  of  ct^ssion  and 
the  statutes  wnnected  with  them,  and  not  by  any 
municipal  sovereignty  which  it  may  be  supposed 
they  possess  or  have  rin'elved  hy  compact  with  the 
new  Stales  for  that  particular  j)ur|'«'9e. 

That  part  nf  the  comnuct  rettpecting  the  public 
lands,  is  nothing  more  tfiun  the  exercise  of  a  con- 
stitutional power  vested  in  Congress,  and  would 
have  been  binding  on  the  i>eople  of  the  new  States 
whether  they  consented  to  be  bound  or  not. 

Under  the  Florida  treaty  the  United  States  did 
not  succoe«l  to  tho!»o  rights  which  the  King  of 
Spain  had  held  by  virtue  of  his  roj  al  prerogative, 
but  posse»»e<l  the  territory  subject  to  the  institu- 
tions and  laws  of  its  own  government. 

By  the  acts  of  Congress  under  which  AlaViama 
was  erected  a  territory  and  a  State,  the  common 
law  was  extended  over  it  to  the  exclusion  of  all 
other  law,  Spanish  or  French. 

The  Treaty  of  HW)  was  not  a  cession  of  territory 
by  Spain  to  the  United  States,  l»ut  the  recognition 
of  a  boundary  line,  and  an  admission,  by  Spain, 
that  all  the  territory  on  the  AnuTlcan  side  of  the 
lino  was  oriirinally  within  the  United  States. 

The  United  Stales  have  never  admitted  that  they 
derived  title  from  the  Spanish  government  to  any 
portion  of  territory  Included  within  the  limits  of 
Alabama:  for,  by  the  Treaty  of  17U'».  Spain  ad- 
mitted thnt  ^ho  had  no  claim  to  any  territory  above 
the  tliirly-(li>t  dfj^ne  of  north  Ijitilinlf,  iiinl  the 
United  Stat«'s  derlveil  Us  title  to  all  In-low  ttial 
degree  fr<)m  France.  un<ler  the  Loiilsiiina  treaty. 

It  results  from  these  princlp|«>H  that  the  right  of 
the  Uniteil  States  to  the  public  lands  and  thf  power 
of  Congress  to  make  all  needful  rules  an<]  regula- 
tions for  the  salt'  and  dispositiot)  thereof,  conferred 
no  power  to  grant  land  in  Alabama  which  was 
l>elow  usual  high  water-mark  at  the  time  Alabama 
was  admitted  into  th«'  Union. 


213*]  *'p HIS  case  was  hrotijiht  tip  by  writ 
JL  of  error  from  the  J^upreme  Court 
of  Alabama. 

It  wjus  an  ojeclinenl  broiinht  by  the  plaintff 
in  error  in  iltc  Circuit  Court  (Stale  court)  of 
Alabama,  to  recover  a  lot  in  the  city  of  3Iobile, 
descrilH'd  as  follows,  viz. :  Boimcietl  on  the 
north  by  the  south  Ijoundarj-  of  what  was 
originally  designaled  as  .John  Forbes  &  Co.'s 
Canal,  on  the  west  by  a  lot  now  or  lately  in  the 

occupancy  of,  or  claimed  by,  Ezel,  on  the 

east  by  the  channel  of  the  river,  and  on  the 
8outh  by  Government  Street. 

The  ca.se  wjis  similar  in  ils  clmracter  to  the 
two  cases  of  'j/ie  City  of  M»biU  v.  Enutnuel  ei 
al.,  rci)orted  in  1  Iloward,  95.  and  Pollard's 
Lemey.  i<\U»  (2  Howard.  502).  In  the  a-port 
£66 


of  the  tirst  of  these  cajses  the  lr»calitv  of  tbt* 
gound  and  the  nature  of  case  are  explained. 

In  1  Howard.  97.  it  is  slated  that  the  court 
charged  the  jury,  that  "if  the  place  in  am- 
troversy  was,  subsequent  to  the  admlssino  of 
thi.s  State  into  the  L'niou.  Ijelow  lx)th  hich  and 
low  water- mark,  then  Congress  had  no  ri^'ht  \o 
grant  it;  and  if  defendants  were  in  poiec*- 
sion.the  plainliff.s  could  not  oust  them  bv*virtue 
of  the  act  of  Congress."  And  al  papv  88  it  is 
remarked,  that  "the  Supreme  Court  of  Ala- 
bama did  not  decide  the  tirsi  point  ruiseilin  the 
bill  of  e.\ceplious,  viz. :  that  Congrest*  had  no 
right  to  grant  the  land  to  the  city  of  Mobile." 

In  the  ca.se  of  PollartVn  I.^ee  v.  FUf*.  i*  is 
remarked  (2  Howanl,  001)  ihut  "the  anrumcnL* 
of  both  counsel  as  to  the  right  of  the  State  of 
Alabatna  over  navigable  water  in  virtue  of  ber 
sovereignty,  arc  omitted.  iK'cause  the  opinion 
of  I  he  court  does  not  touch  upon  that  point. 

In  the  present  case,  there  were  objection*, 
made  upon  the  trial  below  to  the  admission  of 
certain  evidence  which  was  offered  by  the  de 
feiidant;  but  these  objections  were  not  pressed, 
and  the  whole  argument  turned  upon  the 
correctness  of  the  charge  of  the  court,  which 
was  as  followK:  "That  if  they  believed  that  tbt- 
premises  sued  for  were  below  usual  high  water 
mark,  at  the  time  the  State  of  Alabama 
admitted  into  the  Union, then  the  act  CougTe*. 
and  the  patent  in  pursuance  thereof,  could gite 
the  plaintiff  no  title,  whether  tlie  waters  b«ii 
:  receded  by  the  labor  of  man  only,  or  by  allu 
Ivion:  to  which   plaintiff  excepted,  and  ibe 
j  court  signs  and  seals  this  bill  of  exceptions." 

Under  these  instructions  the  jurj-  found  for 
1  the  defendant,  and  the  Supreme  Court  of  Al« 
bama  affirmed  the  judgment.  From  this  Iwt 
court  the  case  was  brought  up,  under  ihe  2.5ih 
section  of  the  Judiciary  Act.  and  the  onU 
question  was  ujHin  the  correctness  of  the  above 
instructions 

Mr.  Coxe  for  the  plaintiff  in  error. 

Mi:  Sngeoni  for  the  defendant  iu  error. 

Mr.  Coxe.  for  plaintiff  in  error,  said.  [*214 
that  the  only  point  pre.sented  upon  the  reconl 
grew  out  of  the  charge  of  the  court.  The 
plaintiff  gave  in  evidena*  a  patent  from  the 
United  States  for  the  premi.«>es  in  questioB;  ao 
.Vcl  of  Congress,  Julv  2d,  1836,  and  an  Act  of 
26th  May.  1824.  P'roof  was  given  that  the 
waters  of  Mobile  Bay.  at  high  tide,  overflowed 
the  premises  during  all  the  time  up  to  I88i. 

This  same  title  lias  been  before  the  court 
already  and  confirmed.  (1  Uoward,  95:  2 
Howatxl,  591.) 

The  act  of  Congress  admitting  Alabama  islo 
the  Union  is  in  6  Laws  U.  8.?  chap.  458,  p. 
380.  The  6th  section  contains  a  proviao.  tfaial 
ail  navigable  waters  shall  remain  public  hi^ 
ways,  &c.  Unless  this  section  prevents  liie  Iaa4 
described  in  the  patent  from  U'longingr  U>  Ite 
United  States,  tlie  plaintiff  must  recover  under 
it. 

In  14  Peters.  361,  Ibe  land  in  question  va» 
situated  just  like  ihis.and  the  title  waa  confirm 
cd.  (So  in  16  Peters.  23^t.  245.)  In  thcMtv* 
cases  there  {«  an  impliid  opinion  of  theooW 
upon  the  point  now  under  consideration,  and 
the  expressed  opinion  of  one  Judge  (16  P-  '-  - 
202,  266.) 

In  2  Howard,  599,  the  point  waa  expicM«> 

raised  by  the  counsel  on  the  other  aide. 
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If  tbe  land  did  not  belong  to  the  United 
Stales,  it  beloneed  to  nobody.  Neither  the 
JHAlc  of  Alabama  nor  the  city  of  Mobile  had 
any  title  to  it.  Many  lands  are  in  the  8ame 
^iiuttion,  TObject  to  Ik*  overflowed,  and  if  ihey 
vkvnc:  to  nolxwly,  there  is  an  end  to  all  im- 
:>rr>remtfnt  of  them,  and  they  miLst  remain  pub- 
ic muMDcea. 

Mr.  Sergeant,  for  defendant  in  error,  stated 
the  foilowinsr  points: 
1.  The  plaintiff  rested  his  case  entirely  upon 
10  Act  of  Con  press  of  the  2d  July,  lb;i6,  and 
iie  patent  issued  under  it,  showing  no  previous 
•r  other  right.    The  act  and  the  patent  gave 
iitm  no  title  to  the  premises,  liecnuse. 
It.  The  L'nited  States  had  nothing  to  grant 
rclense;  the  right,  if  any.  Ix-twit  n  high 
water  mark  being  in  the  State  of  Ala 
.  .  A  not  m  li»e  Unilt^l  Stales:  and  if  everin 
tie  L  ntted  8tAtes,after  Alabama  l)ec}unc  a  State 
away  and  parted  with  by  the  Act 


The  right  and  title  in  and  to  the  prem- 
(in  question  were  vested  in  those  under  whom 
idant  claims,  by  a  valid  grant  from  Spain 
fore  the  Trealv  of  1803.  namely, by  the  grant 
Jtue  9th,  \S&2. 

8d.  The  grant  from  Spain,  calling  for  the 
a  l)oundury,  maintained  the  same 
and  followed  the  river. 
1 4lh.  The  length  of  the  line  referred  to  in  the 
does  not  limit  defendant's  right.  iK'cause 
not  stat<Ml  for  the  purpose  of  limiting  the 
it^but  only  as  the  then  distanee  to  the  river; 
it  actually  went  into  the  river,  and  al.so 
the  call  for  the  river  controls  Inith 
and  distance. 

*]     *2.  The  act  of  Congress  could  not 
a  release  or  confirmation,  because 
ras  no  right  or  color  of  right  for  a  release 
'  ooofirmation  to  operate  upon. 
:  S.  The  right  of  the  defendant  was  saved  and 
by  the  Act  of  1834,  so  as  to  place  it 
forward  beyond  doubt  or  question. 
II  of  Jfr.  Hergtan^it  remarks  which  bear 
other  points  than  the  one  upon  which  the 
m  of  the  court  rested  are  omitted.] 
tbe  United  States  any  title  to  land 
by  navigable  water, after  the  admission 
I  Alabama  into  the   Union?   Judr^e  ('atron 
tdadded  in  favor  of  the  United  States,  but 
has  oxpresacd  no  opinion  in  prec«d- 
The  land  in  question  was  a  part  of 
shore  of  tbe  river  when  Alabama  was  ad- 
.aod  was  so  when  the  Act  of  1824  pa<*se<l. 
a  part  of  the  river.    What  is  a  river? 
not  it«  banks  included?   In  the  language 
a.  there  are  two  distinct  partsof  a  river, 
and  itschannel.  The  shores  sometimes 
a  mile  out.    They  may  be  left  bare  at 
'tide,  but  are  still  a  part  of  the  river,  either 
'  the  purposes  of  navigation  or  tishing.  Be- 
'  tlmt  b  the  channel.  The  record  describes 
>  land  as  being  Itountled  by  the  channel  of 
driver.    The  question,  whether  the  United 
had  a  title  after  1817.  was  not  decided 
Peters,  nor  in  10  Peters,  nor  in  PoUani  v. 
It  is  of  little  im()ortance  to  the  United 
becauifie  free  navigation  is  secured,  but 
magnitude  to  the  State.    It  has  l)een 
that  if  the  decision  Ik*  iigiiinsl  the  United 
tbe  sbores  must  remain  unimproved. 
HOC  0O.    Their  improvement  requires  local 
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regulation.  They  are  avenues  to  navigation, 
and  want  a  nearer  guardian  than  the  Unite<i 
Slates.  Other  States  have  the  control  of  simi- 
lar property.  The  United  States  descril>e  the 
limits  of  a  port  in  their  revenue  laws,  and  if 
they  want  a  local  projjerty  they  buy  it.  A  State 
can  mamige  this  sort  of  properly  Ixjtler  than 
the  Unitetl  States,  who  have  never  done  any- 
thing with  it.  The  question  is  important  to 
the  new  States,  as  involving  an  attribute  of 
sovereignty,  the  want  of  which  mukes  an  in- 
vidious distinction  between  the  old  and  new 
States.  In  9  Porter,  577.  there  is  an  outline  of 
the  argument  upon  this  subject,  and  the  author- 
ities are  cited.  (See,  also.  5H9.  591.)  It  is  not 
material  for  me  to  examine  the  power  of  the 
King  of  Spain.  Ijecause  after  the  transfer  in 
1803.  the  country'  became  subject  to  the  com- 
mon law  and  statute  laws  of  the  United  States, 
except  as  to  previous  grants. 

At  page  59H,  this  particular  question  is  ex- 
amined, and  the  ca.se  in  10  Peters  refern*d  to. 

It  appears, tlH'reforc\  that  the  Supreme  Court 
of  Alabama  studied  the  subject. and  there  is  no 
adverse  decision  in  this  or  any  State  court. 
On  the  contrary,  the  <lecision  of  Alabama 
has  l)een  sustained  by  this  court  in  principle. 

A  right  to  the  shore  between  high  and  low 
water-mark  is  a  stjvereign  *right.  not  a  [*2  1  (i 
proprietary  one.  By  the  treaties  of  liS(»3  ami 
1819  there  is  no  cession  of  river  shores,  al- 
though land,  forts.  &c..  are  mentioned.  Why? 
Because  rivers  do  not  pass  by  grant,  but  as  an 
attribute  of  sovereignty.  The  right  passes  in 
a  peculiar  manner;  it  is  held  in  trust  for  every 
individual  proprietor  in  the  State  or  the  Unite<i 
States,  and  re<iuires  a  trustet^  of  great  dignity. 
Rivers  must  be  kept  o|K'n;  they  are  not  land, 
which  may  Ije  sold,  and  the  right  to  them 

Passes  with  a  transfer  of  sovereignty.  (16 
•eters.  367.  413,  410,  416.) 
It  follows  from  this  decision,  that  the  rights 
over  rivers  became  severeti  from  the  rights 
over  property.  In  Pennsylvania,  after  the 
Revolution,  an  act  was  passed  confiscating 
the  property  of  the  Penn  family;  and  no  act 
was  passed  transferring  the  sovereignty  of  the 
State.  The  reason  is  that  no  act  was  necessary. 
Sovereignty  transferrtfd  itself,  and  when  this 
|)a8ses,  the  right  over  rivers  passes  too.  Not  so 
with  public  lands.  The  right  which  New  Jersey 
acquireil  in  16  Peters  was  precisely  the  right 
which  Alabama  claims  now.  There  can  be  no 
distinction  between  those  Stales  which  acquired 
their  indefK'ndence  by  force  of  arms  and  those 
which  acquireii  it  by  the  pejiceful  consent  of 
older  States.  The  Constitution  says  the  latter 
must  be  admitte<l  into  the  Union  on  an  wjual 
footing  with  the  rest.  The  dissenting  opinion 
of  Judge  Thompson  (page  419)  is  not  incon- 
sistent with  this. 

If  thes<»  positions  are  right,  the  United  States 
had  nothing  below  high  water  mark.  They 
might  have  reserved  it  in  the  compact  with  the 
State.  The  thinl  article  of  the  Treaty  with 
Spain  (1  Land  Laws,  57)  contains  such  a 
reservation.  But  as  it  is.  the  United  States 
have  nothing  in  Alabama  but  proprietary 
rights.  They  cannot  put  their  foot  in  a  Slate 
to  claim  jurisdiction  without  its  consent.  No 
principle  is  more  familiar  than  this,  that  whilst 
a  State  has  granted  a  portion  of  its  .sovereign 
power  to  the  United  Slates,  it  remains  in  the 
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enjoyment  of  all  the  wcmr^jgpty  which  It  has  | 

nut  voluntarily  parted  with.  Tliis  court,  though 
inexpres«iblr  valuiable  to  the  country,  is  yet  a 
oooit  of  Uodted  joriadlction.  In  the  OoiMtitn* 
tion,  what  power  is  given  to  the  United  States 
over  the  subject  we  are  now  discusaing?  In  a 
territory  they  are  Borereign.  bnt  when  a  State 
is  erected  n  change  occurs.  A  new  ^ovcrciirn 
comes  in.  Where  the  power  of  Laxution  cxxun,, 
it  is  l)ecaiise  it  has  been  yielded  by  compact.  (1 
>[cLean's  Rep..  887,  888,  848,  844.  854,  871, 
374.  878.) 

The  case  in  10  Peters,  731  (New  Orleans  v. 
Tlii  United  StaUs),  sanctions  tlie  idea  that  the 
power  of  which  we  have  been  sptaking  must 
be  held  in  trust;  that  the  kings  of  France  had 
jurisdiction  over  the  shore,  but  it  was  a  police 
power,  and  used  for  thu  common  benefit,  not 
as  a  proprietary  right.  If  the  trust  be  in  the 
State  of  Alabama,  the  United  States  cannot 
defeat  that  trust.  The  right  of  accretkm  could 
not  belong  to  the  Uuildl  States,  beCMie  it  be- 
lonffs  to  tlie  adjacent  proprietor. 
817*1  reply,  inriated,  that 

former  decisions  of  t!ii^  court  cover  thiacase. 
Tlie  nature  of  the  ground  in  queation  la  f  uUy 
aliown  in  9  Pbrtiv.  880.  881 ;  tbat  tlie  tide  rifes 
one  and  h  half  or  two  feel.  In  10  Peters,  HRT, 
property  similarly  situated  is  described,  where 
the  water  would  overflow  unless  confined  by 
banks.  It  has  fxen  said  that  the  United  States 
cannot  exercii»e  acts  of  ownership  over  it,  but 
it  is  conceded  that  Spain  had  and  ezerciaed 
jurisdiction  to  the  extent  of  crranting  it  to  in- 
dividuals. (10  Peters.  679.  m),  081 ;  Attomey- 
G<;nera]'a  opinioD,  18  PMen,  968;  9  Potter. 
591.) 

Id  10  Peters,  662,  no  question  like  the  ]  resent 
was  raised,  as  to  the  power  to  grant  t  it 
whether  the  property  ever  had  been  granted. 

The  case  of  JVeir  Orleam  v.  United  iitate$  in- 
volved nierelv  the  question,  whether  the  land 
bod  been  dedicated  to  the  public.  It  was  like 
the  Pitteburg  and  Cincinnati  rases,  differing 
onlj  as  to  the  facts  proved  to  substantiate  such 
dedication  and  the  code  of  law  which  was  to 

SOTem  it  The  dtatloiw  from  Domat.  788.  are 
&<«igned  merely  to  point  out  the  places  which 
belong  to  the  public.  2so  question  was  pre- 
sented or  decided,  nor  was  any  opinion  indi* 
(■:ti(  d  as  to  the  points  involved  in  thisoontro 

Prior  to  tbe  treaty  by  whieh  the  United 

Rliites  Hr<|uired  this  territory,  tlic  former  sov- 
ereign t  itiinied  and  exercihcd  the  righlJu  which 
the  I  niied  Stat«  s  have  undertaken  to  exercise. 
Hut  it  is  s:ii(l  I  hat  we  must  .-how  that  our  gov- 
fciUQient  coulii  be  the  recipient  of  thi.s  power. 
Suppose  we  cannot.  Th«  n  the  right  mtlStre- 
irifiin  in  Spain,  which  would  be  ft  stnwge  re- 
sult,   liul  we  siiy, 

1.  That  porti<»n  of  sovereign  power  which  is 
Tested  in  the  United  Slates  by  our  Constitutlmn 
and  laws  is  unHmftM. 

l.  The  exercise  of  power  by  any  department 
or  functionary  of  the  government,  aa  among 
and  operating  on  onrsel^.  is  limited. 

3.  The  sovereign  power  as  a  nHtioi:  hi 
foreign  intercourse  ia  subject  to  no  couslitu- , 
tional  mtralnt.  •  \ 

But  it  is  coutendi  I  That  the  right  to  the shoi-e 
iii  a  sovereign  and  political,  ooi  a  pre^ietaiiy  4 
ilg^t  iBirhat  thedi8tlncttoiie«liti,iiKfiv«ij 


it  is  appttcaUe  totiiisoootroyersy,  has  not  beni 

explainr'd.  and  is  not  easy  to  lie  understoc*!. 
That  there  is  an  immense  body  of  laads  ia 
all  our  alluTlal  territory,  from  the  Nortliltfver 
to  tb(  Sabine,  including  the  mr.i ioTvg  beiwe<?Q 
Newark  and  New  York,  those  on  the  Dels- 
ware,  the  rice  plantations  of  OaraHBa  and 
Georgirs.  tlio  marshes  of  Florida,  the  «wanips 
of  Louisiana,  is  a  waiter  of  fact.  Tbey  are 
subject  to  periodical  inundatiooa,  aome  osilr. 
some  by  occasional  freshet?,  some  with  'b»' 
semi-annual  rise  of  waters.  Acwrding  to  tbe 
argument  on  the  other  side,  all  these  are  to  be 
considered  part  of  the  shore.  How  can  & 
political  |K>wer  be  said  to  exist  without  a  pro 
prietary  xi^t  orcr  raaiahea  where  no  oee  csa 
live? 

It  is  said  the  treaties  of  1808  and  IS  11<  no- 
where specify  rivers,  and  from  this  the  conclu- 
sion is  drawn  that  they  passed  as  part  of  the 
sovereignty.  It  seems  more  probable  that  tbev 
pivssed  as  pari  ol  the  *territory.  Islands  [•Sift 
are  mentioned,  out  in  the  ocean,  under  wiiidi 
wehoM  Kef  West.  Tortugas,  Ac  Why  AoaU 
thejr  be  considered  merely  a*  incidents  to  *  • 
ereignty  and  not  part  of  the  territory?  Tbe 
language  of  the  grant  is,  in  "Ml  property  sod 
sovereignty." 

The  Treaty  of  1795  with  Spain  (1  Laws  U. 
S. ,  264),  in  designatmg  the  boundaries,  speaks 
of  them  which  separate  the  territories  of  the 
contracting  parties,  and  establish  part  of  lhi«^ 
line  of  territory  in  the  middle  of  a  river.  Arti- 
cle 4th  de-signates  the  middle  of  the  channel, 
or  bed  of  the  Mittaissippi.  as  the  wi^tem  bouod- 
ary.  In  this  ti^ty,  as  in  that  of  1819,  a  river 
is  the  boundary,  and  its  free  navigation  » 
secured.  IMd  any  one  ever  suppose  that  eitb» 
party  precluded  itself  from  using  the  highway, 
or  from  holding  or  disposing  of  the  husds  on 
the  banks  subject  to  inundation? 

It  is  said  tliat  the  land  which  was  in  questi": 
in  Martin  v.  WaddeU  (16  Peter*.  869).  wsfc 
similarly  situated  to  the  present:  tliat  ftwsi 
below  high  water,  and  thence  it  is  inferred  lli^ 
it  was  atwve  low  water-mark.  But  Uie  special 
▼erdict  indicatea  no  each  thing.  It  says,  "  ovr- 
ered  with  water,"  "where  the  tide  ebbs  and 
dows."  Nor  is  there  anvlhing  in  ihc 
cited  (410.  4l8.  416)  ooi^ktfRg  with 
Xew  Jer^-' y,  who  ai?serted  tlir  ri^jtii  -.u-!?iT!|b4 
iu  that  case,  would  be  astouioht^  i  '  k  uadie 
construction  now  plaoeil  upon  it.  druyiiig  the 

right  of  private  proprr*  \  in  the  tla>  h-t'l  bsie 
at  low  water,  or  in  ihv  \sA\ik»\Aki  u^ti^^^mpM^ 
teeted  by  banks  from  daily  inundatioo,  and 
coMv^'fied  into  pri"Tiiriivr  pmperty,  ouudud** 
equally  to  health  and  vscailii. 

In  the  lands  thus  situated,  which  had  Mt 
been  severed  from  tb^  pt^bHc  domain,  A* 
United  States  had  the  cap^uitv  to  acqoifa.  aad 
did  acquire,  a  proprietary  mtoeat  F^r 
t  his  repugnant  to  our  Constitution  or 
the  principles  of  our  government,, 
the  Union  such  pro|"My  i^  lieM  by  iii  iivj.ii 
under  titks  sanctioned  by  le^iaiativa 
judicial  decisions. 

The  sea-s!niir  iwwX  ;irin--  "f  ihe         '  i;- 
Other  public  property,  mav  be  gnittlol  by 
Iring  or  government  to  inmvidiiil  ppiprit  u  ^ 
(2  Dane's  AIt,.  ':s*ii.  (isil.  i 
Tjbs^.4^ss8achu«wtyi  LokM^  A^v^  -i 
pieces  of  flats  to  tl» 
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theidjafaiini;  uplands.  This  wa«  in  strict  con- 
fonnitT  with  the  English  law.  The  soil  on 
Tbich'the  MS  flows  ami  eblxs.  that  is.  between 
iiifh  and  low  water  marks,  may  be  parcel  of  a 
miujor.   Where  the  tide  flows,  it  is  within  the 

iri«iirtion  of  the  admiralty;  wliere  the  tide 
ebia,  the  land  may  belong  to  a  nubject.  Every- 
thfaj^dooeon  the  land  when  thesea  \»  out.  shall 
'etned  at  common  law.  (5 Co..  107.  Con«tiblf'» 
c«.)  In  New  York  and  New  Jersey,  the  in- 
lft»of  the  sea  on  Long  Island  and  l)etween  the 
PMwic  nnd  Hackeosack.have  all  l)een  reclaimed 
tad  cooTerted  into  meadows.  When  New  York 
daimed  the  entire  jurisdiction  of  the  North 
ffim.  ibe  never  thought  of  claiming  the  mead- 
21tt*]  ows  *and  marshes  on  the  .fersey  side, 
litboogb  they  were  covered  at  every  high  tide 
the  waters  of  that  river. 

On  the  Delaware,  in  the  States  of  Delaware, 
-Nfw  Jersey,  and  Pennsylvania,  the  same  law 
prevaili. 

la  Maryland.  South  Carolina,  and  Georgia, 
Umble  private  property  has  been  thus  re- 
from  the  water. 

{rhout  our  western  country,  Ohio.  In- 
inois.  Missouri,  Louisiana.  Alabama. 
)i.  no  question  has  ever  been  raised 
I  point  until  these  cases  flrst  presented  it. 
of  acres  are  thus  held.    The  right  has 
I  Qoiformlv  asserted  bv  the  United  States. 

•o  in  the  Act  of  20ih  April.  1818,  for 
•ale  of  Fort  Charlotte  lands,  which  gave 
to  the  suita  in  Peters  and  Porter.  (9 
16  Pfetem.  250;  6  Laws  U.  8..  846.) 
Act  of  May  26ih.  1824.  expressly  grants 
[of  Ihif  description,  and  the  Act  of  July, 
'  don  the  same, 
the  titles  under  these  acts  are  now  in  con- 
It  is  said  that  the  United  States  have 
! or  oo  interest  in  this  question;  but  their 
is  of  incalculable  value.    See  Darley's 
as  to  the  amount  of  overflowed 

right  has  been  judiciously  recognized. 
PMere.  408  {The  United  State*  v.  Pitz- 
where  there  was  a  claim  under  the  pre- 
laws.   In  the  Ave  diiTerent  cases  in 
this  very  grant  lias  been  disputed. 
'  T.  Kibbe  (14  Peters.  855).where  the  title 
pitrties  was  presented.    So  far  as  the 
itUTt  title  appears,  it  was  identical  with 
now  exhibited,  with  the  only  addition  of 
fifiamsh  origin,  which  had  been  rejected 
board  of  commissioners.    The  defend- 
ktide  the  same  as  now.    All  the  objections 
urged  to  the  plaintiff's  title  were  then 
It  on  the  record.  (MubQs  v.  EMata,  16 
884  :  9  Porter:  MoitiU  v.  Unllftt,  16 
961;  MolhU  v.  Enumuel.  1  Howard,  95; 
T.  PUet,  2  Howard,  592.) 

'k  JfuHee  McKiXLinr  delivered  the  opinion 
court: 

case  cornea  before  this  court  upon  a 
ror  to  the  Supreme  Court  of  Alabama. 
I  action  of  ejectment  wa-s  brought  by  the 
iffsatfainst  the  defendants,  in  the  Cfrcuit 
(rf  Mobile  County,  in  said  State;  and 
the  trial,  to  support  their  action,  "the 
!•  read  in  evidence  a  patent  from  the 
States  for  the  premises  in  question,  and 
of  Congress  passed  the  6th  day  of 
1886.  confinning  to  them  the  prem- 
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ises  in  the  patent  mentioned,  together  with 
an  Act  of  Congress  passed  the  20th  of  May. 
1824.  The  premises  in  question  were  a<imitted 
by^  the  defendants  to  be  comprehended  within 
the  patent ;  and  there  was  likewise  an  admis- 
sion by  both  parties  that  the  land  lay  l»etween 
Church  Street  and  North  Boundary  Street,  in 
the  city  of  Mobile ;  and  there  the  plaintiffs  rested 
their  case." 

•"The  defendants,  to  maintain  the  [*220 
issue  on  their  part,  introduced  a  witness  to 
prove  that  the  premises  in  (juestion,  between 
the  years  1819  and  1823.  were  covered  bv  water 
of  the  Mobile  River  at  common  high  tide;"  to 
which  evidence  the  plaintiffs,  by  their  counsel, 
objected ;  but  the  court  overniled  the  objection, 
and  i)ermilted  the  evidence  to  go  to  the  jury . 
It  was  also  in  proof,  on  the  part  of  the  defend- 
ant, that  at  the  date  of  the  Spanish  grant  to 
Pauton.  Leslie  &  Co..  under  which  they  claim, 
the  waters  of  the  Mobile  Bay.  at  high  tide, 
flowed  over  what  is  now  Water  Street,  and 
over  about  one  third  of  the  lot  west  of  Water 
Street,  conveved  by  the  Spanish  grant  to  Pan- 
ton.  Leslie  Jc  Co. ;  and  that  the  waters  con- 
tinued to  overflow  Water  Street,  and  the  prem- 
ises sued  for.  during  all  the  time  up  to  1822  or 
1823;  to  all  which  admissions  of  evidence,  on 
part  of  the  defendants,  the  plaintiffs  excepted." 
"The  court  charged  the  jury,  that  if  they  be- 
lieved the  premises  sued  for  were  below  usual 
high  water  mark,  at  the  time  Alabama  was  a<l- 
mitted  into  the  Union,  then  the  act  of  Congress, 
and  the  patent  in  pursuance  thereof,  could  give 
the  plaintiffs  no  title,  whether  the  waters  nad 
receded  by  the  labor  of  man  only,  or  by  allu- 
vion; to  which  the  plaintiff**  excepted.  Where- 
upon, a  verdict  and  judgment  were  rendered  in 
favor  of  the  defendants,  and  which  judgment 
was  afterwards  affirmed  by  the  Supreme  Court 
of  the  State." 

This  question  has  been  heretofore  raised,  be- 
fore this  court,  in  cases  from  the  same  State, 
but  they  went  off  upon  other  points.  As  now 
presented,  it  is  the  only  question  necessary  to 
the  decision  of  the  case  before  us,  and  must 
therefore  be  decided.  And  we  now  enter  into 
its  examination  with  a  just  sense  of  its  great 
importance  to  all  the  States  of  the  Union,  and 
particularly  to  the  new  ones.  Although  this 
is  the  flrst  time  we  have  been  called  upon  to 
draw  the  line  that  separates  the  sovereignty  and 
jurisdiction  of  the  government  of  the  Lnion, 
and  the  State  government*,  over  the  subject  in 
controversy,  many  of  the  principles  which 
enter  into  and  form  the  elements  of  the  ques- 
tion have  been  settled  by  previous,  well  con- 
sidered, decisions  of  this'  court,  to  which  we 
shall  have  occasion  to  refer  in  the  courHe  of 
this  investigation. 

The  counsel  for  the  plaintiffs  insisted,  in 
argument,  that  the  United  States  derive<i  title 
to  that  part  of  Alabama  in  which  the  land  in 
controversy  lies  from  the  King  of  Spain;  and 
that  they  succeeded  to  all  hi.s  rightj*.  jKJwers, 
and  juri.s<liction,  over  the  territory  ceded,  and 
therefore  hold  the  land  and  soil,  under  navi- 
gable waters,  according  to  the  laws  and  usages 
of  Spain;  and  by  those  laws  and  usages  the 
rights  of  a  subject  to  land  derived  from  the 
crown  could  not  extend  beyond  high  water- 
mark, on  navigable  waiers,  without  an  express 
grant;  and  that  all  alluvion  belonged  to  the 
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crown,  and  mlffbt  be  granted  by  this  king,  to 
g<  ihcr  with  ail  land  between  high  water  and 
the  channel  of  such  navigable  waters;  and  by 
the  oom|>Bct  between  the  United  States  ana 

821*]  Alabama,  on  •hr-r  admifision  into  the 
Uolon,  it  was  agreed,  that  the  peupie  uf  Ala- 
bama fmrever  disclaimed  all  right  or  litle  to  the 

WH-ste  or  unappropriated  lands  lying  within  the 
State,  and  that  the  same  should  remain  at  the 


cited,  and  In  the  name  and  for  and  on  belnlf  of 

the  said  Commonwealth,  do  by  ihcsf  prf^nts 
convey,  transfer,  assign,  and  make  over  unto 
the  United  States  in  ConmsaswmbMfflr  the 

benefit  of  said  State*,  VirtriEia  induaiTe,  dl 
ri^ht,  title,  and  claim,  as  well  of  soil  M<rf  jiiri»- 
diction,  which  the  said  CommoBweitth  nth  to 

tljc  tf»rritorr  or  tract  of  country  within  th* 
limits  of  iliu  Virpnift  charier,  situiUe,  Iring. 


sole  disposal  of  the  United  Slates;  and  that  all  and  beiut;  to  the  northwest  of  the  river  'Mo, 


the  navigable  waters  within  the  State  should 
forever  remain  public  highways,  and  free  to 
the  citizens  of  that  State  and  the  United  States, 
without  any  tax,  duty,  or  impost,  or  toll  thero- 
for,  imposed  by  that  State.  Thai  by  these  ar 
tides  of  the  compact,  the  land  under  the  navi- 
gable waters,  and  the  public  domain  above  high 
water,  were  alike  reserved  to  the  United  States, 
and  Hlil<e  subject  to  be  sold  Ijy  them;  and  to 
give  any  other  constriicttoa  to  theee  compacts^ 
would  be  to  yield  np  to  Alabama,  and  the  oUmt 
oew  Btatea,  all  the  nubile  lauda  within  thdr 
limlla 

We  think  a  proper  examination  of  this  sub> 

Jfct  will  show  that  tlio  United  States  never  held 
any  miuucipal  sovereignty.  Jurisdiction,  or  right 
of  soil  in  and  to  the  tMntory,  of  wMdi  Alsr 

bama  or  nny  of  the  new  Stntrs  worn  formed; 
except  for  temjiorary  purposes,  aud  to  execute 
the  trusts  created  by  the  acts  of  Virginia  and 
Georgia  Legislaiuros,  and  the  deeds  of  cession 
executed  by  them  to  the  United  States,  and  the 
trust  creat  il  iiv  tlie  Treaty  with  the  French 
Republic,  of  the  dOth  of  April,  UK)8,  ceding 
Louisiana. 

All  that  part  of  Alabama  which  lies  between 
the  thirty-flrst  and  thirty  fifth  degree  of  north 
latitude,  was  ceded  by  the  Stale  of  Georgia  to 
the  United  States,  by  deed  bearing  date  the 
24lh  day  of  April.  1802,  which  is  sub.slautially. 
in  all  its  priiieipU";  and  'itijnilation't,  like  tfie 
<ieed  of  eessi(tri  executed  by  Virijiniu  to  llu 


to  and  for  the  usen  and  purposes,  snd  on  the 

conditions  of  the  said  recited  act." 

And  in  the  deed  of  cession  by  Georgia  it  Is 
exjmffvsly  stipulated.  "Thai  the  territory  tht!-' 
ceded  shall  form  a  Slate  and  be  admitted 
such  into  the  Union  as  soon  as  it  shall  contain 
sixty  thousand  free  inhabitants,  oral  an  eaiiier 
period  if  Congress  shall  think  it  expedient,  on 
the  same  conditions  and  restrictions,  witli  the 
same  privikges,  and  in  the  same  manner,  as  i* 
proviaed  in  the  ordinance  of  CongreKofthe 
18th  day  of  July.  17^7.  for  the  coveramcnt  of 
the  oortliweeteru  territory  of  the  United  butw. 
which  ordinance  shall  lo  all  Its  parts  extMkI  to 
the  territory  oomaltted  in  Tli"  pi  '^ini  act 
cession,  that  luUdA  ooJy  excepted  which  for 
bids  shtvoy.**  The  raamer  In  which  the  new 
States  were  to  be  admitted  into  tin  rnton,  hc- 
cording  to  the  ordinance  of  17b7,  ai>  expressed 
therein,  is  as  follows:  "And  wheneter  any  at 
the  said  States  shall  have  sixty  thoasand  fre* 
inhabitants  therein,  Buch  State  shall  be  admitie<i 
by  its  ddegates  into  the  ( Onirress  of  the  United 
States,  on  an  equal  footing  with  the  orixnn  if 
States  in  all  respects  whatever."   Thus  it  !l{ 
pears  that  the  stipulations,  trusts,  and  wivi. 
lions  are  sub.stantially  the  same  in  twth  of  these 
deeds  of  ccK^ion ;  and  ihe  acts  of  Congress,  and 
of. the  State  Legislatures  in  relation  thereto, 
are  founded  in  the  same  reaiions  of  policy  and 
interesi,  with  t hits  exception,  however— the  c*- 
~i  ill  made  by  Virginia  was  bef>  i'  ''k  .i<l9ptloo 


L  ulled  Stales,  on  tiie  Isl  day  ot  March,  1764,  i  of  the  ConsViiuiioa  of  th^  United  States,  ssd 
by  which  she  ceded  to  the  United  States  the  |  that  of  Georgia  Bftcr#Krd9. "^Taking  theligiS' 

ti'iritory  nortljwest  of  tiie  river  Oiiio.  Holh  lative  acts  of  Ih^  T'rnti  . i  >t:i:  -  iiiid  i li- ^' :ies 
of  these  deeds  of  ctjssiou  stipulated,  tliat  ail  the  i  of  Virginia  and  Gcur^jpa^  and  iktM  ^tmihti 
lands  within  the  territory  ceded,  and  not  re- 1  cession  to  the  United  Diatwi  ifad  giving  to  ewk 

serynl  or  a|»pro()riate<l  lo  other  jtnrj>ose«i.  sliould      :  i  .r.i*'  ! ,  .  nnd  tn  ;>'!  j.-iiiTlr  ,  a  f:iir  !ii:rTpMli 


tiou,  we  mual  ct^mc  to-thc  conuiu*ititii  thrtft 
was  the  intentloB  cri^^Hii!^  parties  toinvantlfei 

■  ''ha 


rni'ed  Slates  with  the  rrtiincti!  (li>rn'iji) 
country  ceded,  ^>oth  naiKou^il  Mid  m 
U 


»r  the  purf>oses  of  temporary  rnnaan 

!■!  111. Ill  if  ill  (i-ii^for  the pf ri'Tm.itin 
ttie  ^uptiiiiiioii^  ukid  conditions  expica^^  1^ 


be  considered  as  a  common  fund  for  the  us» 
an<i  Tw  netii  of  all  the  United  Stotes,  to  be  faith- 
fully and  Itunn  lid^  di.sjxi.setl  of  for  that  purp(*s«', 
attd  for  no  other  use  or  purpo-^e  wJiafever. 
And  the  statute  passed  by  Vir^rinia  autliori/.int? 
btT  delegates  to  execute  thisder<l.  and  which  i'^ 
recited  in  it.  authorizes  thetn,  in  behalf  of  the 

State,  by  a  proper  d<'ed  to  convey  to  tlie  United  j  di'eds  of  cession  and  the  legislsiive 
States,  for  tJie  benefit  of  said  States,  all  the  nected  with  them.   To  a  Cnrr^  nndrrstaii  ?* 
tlie  riji^hi.  title,  and  claim,  as  well  of  soil  as  of  the  rightij,  powers,  anii  duties  of  tiu;  iiuLi 
jurisdiction,  "upon  condition  that  the  territory  { tO  tlUia contracts,  it  is  nocessaiy  to 
so  ceded  shall  be  laid  out  and  formed  into  a  more  minute  examination  of  tba 
Slates,  containinii  a  suitable  extent  of  territory,  eminent  domain,  and  the  right  to  iSm 
not  le^'s  than  100,  nor  more  than  150  miles  '  lands.    When  the  United  Sattt^  ac»rp:<-l 
square,  or  a*  nmt  ihercto  a*  circumstances  will  cession  of  the  territory,  they  took 
admit:  and  that  the  Stnte««  so  formed  shall  be  selves  the  trust  to  hold  the  mtmldpiA 
republican  States  and  a<lmitted  members  of  the  domain  for  the  new  Statet.  ;oid  i<t  itiw>r  'i 
federal  Union,  having  the  sonie  rights  of  sover;- 1  with  it,  to  *tbe  same  extent,  in  aii 
eignty.  freedom,  and  mdepeadeooe.  as  tiie  otlMr  |  epecu,  that  it  waa  held  by  the  Stale 
Slates."    And  the  delcipitcs  concbuhr  the  dm!  territories. 
thuH :  '  'Kow  know  ye,  ttiat  we^  the  said  'ihnMuas  I    The  right  which  beloiig^  {/^  ttoniHn: 
tlrffersoD,  Samuel  Hardy,  Arthur  Lee^  sail  { the>^overcign.  of  dispoaiof,lii«ii|^ii(v^^ 

li215*l  James  Slon:"!'  ^'    irrii.  i *power   ami  fiif  lii.'  [luhlic  srifi'ly.  of  all  the  wcaIUk- 

io  iiie  Stale,  iui  inihwi  |^iit<«^nii^''nt 
Tt  is  evident  that  ChlMlittillll in 


and  4Mitboril^  OMumilLed  to  u»  by  t  li£.aci^i#^i 

of  Yirgmia  lirtWi^iJ; 
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aeoeasary  to  him  who  governs,  and  is, 
Illy,  a  part  of  the  emi)ire,  or  sover- 
I  power.  (Vat.  Law  of  Nations,  section  244.) 
TSiddefiniUon  show^s  that  the  eminent  doiniiin. 
ijtituogji  ft  sovereign  power,  does  not  iiichide 
liltorerei^  power,  and  this  explains  thcjcnso 
in  which  it  is  used  in  this  opinion.  Tlie  com 
(«cl  made  between  the  United  States  and  the 
Nate  of  Georcria,  was  sanctioned  by  the  Con- 
<;itutioDof  the  United  States;  by  the  3d  sec- 
tujo  of  the  4th  article  of  which  it  is  declared 
'hit  '"New  Stales  may  be  udmiite<l  by  the  Con 
into  this  Union;  but  no  new  State  shall 
rmed  or  erected  within  the  jurisdiction  of 
uiy  v>ther  State,  nor  any  State  be  formed  by 
'he  jooction  of  two  or  more  States  or  parts  of 
Stile*,  without  the  consent  of  the  Legislatures 
f  the  Btfttes  concerned,  as  well  as  of  Con- 

Wfaeo  Alatmma  was  admitted  into  the  Union, 
nuerjual  footing  with  the  original  States. 
-Itfracoeeded  to  all  the  rights  of  sovereignly, 
.HTMictioa,  and  eminent  domain  which  Oeor- 
-i«pQ«eaKd  at  the  date  of  the  cession,  except 
•^asthis  right  was  diminished  by  the  pub- 
:  lands  remaining  in  the  posseaaion  and  under 
ae  control  uf  the  Uniteil  States,  for  the  tem- 
OTMT  purposes  provided  for  in  the  deeil  of 
ntl  the  legislative  acts  connected  with 
>   uuig  remained  to  the  United  Stales,  ac- 
ordinf  to  the  terms  in  the  agreement,  but  the 

a "^"Nk  lands.    And.  if  an  express  stipulation 
been  inserted  in  the  agii>ement,  granting 
je  muncipal  right  of  sovereignty,  and  eminent 
^-JBain to  the  United  States,  such  stipulation 
»«iM  hsve  been  void  and  inoperative ;  lK.'aiu.se, 
I  States  have  no  constitutional  capac- 
\'  ri'is«e  municipal  jurisdiction, sovereign- 
'-nnnent  domain,  within  the  limits  of  a 
owhere.  except  in  the  cases  in  which 
!>sly  granted, 
he  16th  clause  of  the  8th  section  of  the 
of  the  Constitution,  power  is  given  to 
"  to  exercise  exclusive  legislation  in 
whfttsoever,  over  such  district  (not  ex- 
:ten  miles  square)  as  may  by  cession  of 
ir  States.  an<l  the  ac^treptance  of  Con- 
btroome  the  seat  of  government  of  the 
States  and  to  exercise  like  authority 
places  purchased,  by  the  ctmsent  of  the 
alaturc  of  the  State  in  which  the  same  may 
the  erection  of  forts,  mjiguzines,  arsen- 
|4ock  yanls.  and  other  needful  buildings." 
*  I  the  District  of  Columbia,  and  the  other 
purchased  and  used  for  the  purposes 
mentioned,  the  national  and  municipal 
I  of  goTemmentof  every  description,  are 
in  the  government  of  the  Union.  And 
•re  the  only  cases,  within  the  Unite<i 
in  which  all  the  powers  of  government 
united  in  a  single  governm«'nt.  excei>l  in  the 
£24*]  casen  already  ^mentioned  of  the  tempo- 
territorial  governments,  and  there  a  local 
It  exists.    The  right  of  Aluhainaand 
^oUiCT  new  State  to  exercise  ail  the  pow- 
jremment,  which  belong  to  and  may 
by  the  original  States  of  the  Union, 
be  admitted,  ami  remain  unquestione<i, 
•0  far  as  they  are,  tem|M)rarily,  deprivecl 
Mrol  over  the  public  lands, 
le  will  now  inquire  into  the  nature  and 
of  the  right   of  the  United  States 
Imadft,  and  whether  tliat  right  can 


X, 


all 


for 


in  any  niunncr  ufFect  or  control  the  decision 
of  the  ca<!e  before  us.  This  right  originutwl  in 
voluntary  surn-nders,  made  by  several  of  the 
old  Sialt!s.  of  their  waste  and  unappropriated 
lands  to  the  United  States,  under  a  resolution 
of  the  old  CtmirrcNS.  of  the  (ith  of  September, 
1780,  recomnu'uding  such  surrender  and  ces- 
sion, to  aid  in  paying  the  public  debt,  incurred 
by  tlie  war  of  ibe  Revolution.  The  object  of  all 
the  parties  to  tlu-se  contracts  of  cession  was  to 
convert  the  laud  into  m<»ney  for  the  payment 
of  tlie  d«'bt,  and  to  erect  new  States  over  the 
territory  thus  c<'d(Ki;  and  as  .soon  as  these  pur- 
poses could  be  accomplished,  the  power  of  the 
United  States  over  these  lands,  as  property, 
was  to  cease. 

Whenever  the  United  Stales  shall  have  fully 
executed  the-se  tru.sts,  the  municipal  .sovereign- 
ty of  the  now  States  will  becomnlele,  through- 
out their  respective  iKirders.  and  they,  and  the 
original  Stales,  will  be  ujxm  an  equal  footing, 
in  all  respects  whatever.  We.  therefore,  think 
the  United  States  hold  the  public  lands  within 
the  new  States  l>y  force  of  the  deeds  of  cession, 
and  the  statutes  connected  with  them,  and  not 
by  any  municipal  sovereignty  which  it  may  \*e 
supposed  they  j>os.se.s8.  or  have  reserved  by 
compact  with  the  new  States,  for  that  particu- 
lar purpase.  The  provLsion  of  the  Consiitution 
above  referred  to  show-s  that  no  such  power  can 
be  exercised  by  the  United  States  within  a 
State.  Such  a  power  is  not  onl}'  repugnant  to 
the  Constitution,  but  it  is  inconsihtent  with  the 
spirit  and  intention  of  the  deeds  of  cession. 
The  .argument  .so  much  relied  on  by  the  coun- 
sel for  the  plaint ifis,  that  the  agreement  of  the 
people  inhabiting  the  new  States,  *'  that  they 
forever  disclaim  all  rieht  and  title  to  the  waste 
or  unappropriated  lands  lying  within  the  said 
territory;  and  that  the  same  shall  be  and  rc^ 
main  at  the  sole  and  entire  disiK)siti(m  of  the 
United  States."  cannot  operate  as  a  contract  be- 
tween the  parties,  but  is  binding  as  a  law.  Full 
power  is  given  to  Congress  "  to  make  all  neetl- 
ful  rules  and  regulations  resiiecting  the  territo- 
ry or  other  property  of  the  United  States," 
This  authorized  the  pas.sage  of  all  laws  neces- 
sary t^)  secure  the  rights  of  the  United  States  to 
the  public  land.s.  an<i  to  provide  for  their  sale, 
and  to  protect  them  from  taxation. 

And  all  constitutional  laws  are  binding  on 
the  people,  in  the  new  .States  and  the  old  ones, 
whether  they  consent  to  be  liound  by  them  or 
not.  Every  constitutional  act  of  C'ongress  is 
passed  by  tW  will  of  the  people  of  the  United 
States,  expressed  through  their  representatives. 
*on  ihe  subject  matter  of  the  enact-  [*225 
ment;  and  when  so  passed  it  becomes  the  su- 
preme law  of  the  land,  and  operates  by  its  own 
force  on  the  subject  matter,  in  whatever  State 
or  territory  it  miiy  happen  to  l>e  The  propo- 
sition, therefore,  that  such  a  law  cannot  oper- 
ate upon  the  subject  matter  of  its  enactment, 
without  the  express  consent  of  the  people  of  the 
new  State  where  itmav  hapi)en  to  be,  contains 
its  own  refutation,  and  requires  no  farther  ex- 
amination. The  propositions  submitted  to  the 
I)eople  of  the  Alabama  territory,  for  their  ac- 
ceptance or  rejection,  by  the  act  of  ('ongn'ss 
authorizing  them  to  form  a  constitution  and 
Stale  government  for  themselves,  so  far  as  tliey 
related  to  the  public  land  within  that  territor}', 
amounted  to  nothing  more  nor  less  than  rules 
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and  regulations  respecting  the  sales  and  dispo- 
sitioQ  of  the  public  ta^ldls.  Ttu-  Bupposed  com- 
pact  relied  on  by  the  counsel  for  the  plaintiffs, 
conferred  no  authority,  therefore,  on  Congress 
to  pass  tlie  act  granting  to  tiba  plaintifb  the 
land  in  controversy. 

Aud  this  brings  us  to  the  examination  of  the 
question,  whether  Alaliama  is  entitled  to  the 
Bhores  of  the  navigable  waters,  and  the  soils 
under  them,  within  her  limits.  The  principal 
ar«:ument  relied  on  aeftinst  this  right,  is  that  i 
the  United  States  acquired  the  land  in  contro*  | 
▼ersy  from  the  King  of  Spain.  Althoueh  there  | 
was  no  <1irect  reference  to  any  particiilar  trea-  ■ 
ly,  we  presume  the  Treaty  of  the  23d  of  Febru- 
ary, 1819,  signed  at  Wawington.  was  the  one 
relied  on,  nnd  vimll  so  consider  the  nrfjument. 
It  was  insisted  that  the  United  State^i  hatl,  un- 
der the  treaty,  succeeded  to  all  the  rights  and 
powers  of  the  Kini;  of  Spain;  and  as  by  the 
laws  and  usages  of  Spain,  the  king  had  the 
rii^ht  to  grant  to  a  subject  the  soil  under  navi- 
gable watcr'^  that,  therefore,  the  United  States 
bad  the  nghi  to  grant  the  land  in  controversy, 
and  therefy  the  plaintUlB  acquired  a  oomplete 
title. 

If  it  were  true  that  the  United  States  ac- 
quired the  whole  of  Alabama  from  Spain,  no 
such  consequences  would  result  as  those  con- 
tended for.  It  cannot  be  admitted  that  the 
Kintr  of  Spain  could,  by  treaty  or  otherwise, 
impart  to  the  United  States  any  of  his  royal 
prerogatives;  and  modi  leM  can  it  be  admitted 
that  they  h  r  (  rapacity  to  receive  or  power  to 
exercise  tliem.  £very  nation  acquiring  terri- 
tory, by  treaty  or  otherwise,  must  hold  It  sub- 
ject to  the  constitution  arfl  laws  of  its  own  gov- 
ernment, and  not  according  to  those  of  the 

government  ceding  it   (Yal.  Law  of  Nations, 
k.  1.  ell  10.  sec,  210,  244.  245,  and  bk.  9.  ch 
7,  sec.  80. ) 

TJie  I  nited  Stales  bavf  nev^  r  clainicil  any 
part  of  the  territory  included  in  the  States  of 
Mississippi  or  Alahaina.  nn<ifr  .any  trcufy  with 
Spain.  althfaiLdi  she  claimed  at  dilTerenl  jk'H'hIs 
a  considcrahle  porti'H)  of  the  territory  in  both 
of  those  S(at»'s.  liy  the  treaty  helween  the 
United  States  and  Spain,  sii/ned  at  San  Loren- 
zo el  Real  on  the  27th  of  (October,  175^5.  ••The 
hifxh  cfintractin^  ]>arties  de*  lare  and  acrree  that 
the  line  between  the  United  Siate.s  and  P^^t  and 
West  Floridfi  sluUl  be  designated  by  a  line,  l>e- 
226*1  ginnine  on  the  river •Missia^ippi.  at  the 
northernmost  part  of  the  thirty  first  tiecree  of 
north  latitude,  which  from  thence  shall  be 
drawn  due  east  to  the  middle  of  the  Chatahoa- 
chee  River."  >S:v.  This  treaty  declares  and 
agrees  that  the  Uae  which  was  described  in  the  1 
Treaty  of  Pteaoe  between  Great  Britain  and  the  I 
Uniteti  Slates,  as  their  '  tirhern  boundary, 
shall  be  the  line  wliich  divides  their  terrilorv 
from  East  and  West  Florida.  The  article  does 

not  Import  to  be  a  cessif>n  of  territory.  f'U*  the  I 
arljustment  of  a  controversy  between  the  i  .vo 
nations.    It  in  understood  as  an  admission  that 
the  riirht  wa.-*  orijriaally  in  the  United  Stales.  | 
Had  Spain  considered  herself  as  ceding  tern-  | 
tory.  she  could  not  have  neglected  to  stipulate  | 
for  the  property  of  the  inhabitants,  a  stipula- 1 
tion  which  every  sentiment  of  ju.slice  and  of  j 
national  honor  would  have  demanded,  and  i 
which  the  United  Stales  would  not  have  re- 
Aiiad.  Butt  instead  ofreqitlEkig  an  article  to  I 

m 


this  effect,  she  expressly*  stipulated  to  withdrew 
the  settlements  then  within  what  the  treaty  ad* 
mits  to  be  the  territory  of  the  United  Stata>. 
and  for  permission  to  the  settlers  to  t&ke  liieir 
property  with  them.  '  We  think  this  an  urn- 
quivocol  acknowledgment  that  the  occupatioa 
of  the  territory  by  Spain  was  wrongful,  and  we 
think  the  opinion  thus  clearly  indicated  wa* 
supported  by  the  state  of  facta.  It  foUom. 
that  Spanish  grants  made  after  the  Trai^  of 
Peace  can  have  nointriii>ir  -alidity.**  (findr- 
«r»  v.  PoindKUer,  12  VV  heat.,  585.) 

Previous  to  the  cession  made  by  Qeorgta,tbe 
United  States,  by  the  Act  i  f  rcriirress  of  the 
7th  of  April,  17^.  had  established  the  Missis- 
sippi territory  including  the  tcnitOffT  wert  of 
the  Ch  itahouchee  River,  to  the  Miflsissippi 
Hiver,  above  the  31si  degree  of  north  Utto<k, 
and  below  the  Yaxora  River,  subject  to  the 
claim  of  (Seorgia  to  any  portion  of  the  tcrritnTy. 
And  the  territorj'  thus  erected  was  subj<xttd  to 
the  ordinance  or  the  13th  of  July,  1787.  for  it> 
government,  that  part  of  it  excepted  wlit!) 
prohibited  skvery.  (1  Story's  Laws.  494.)  Juni 
by  the  Act  of  the  Ist  of  March.  1817,  having 
first  obtained  consent  of  Georgia  to  make  two 
States  instead  of  one  within  the  ceded  territoir. 
Congress  authorized  the  inhabitants  of  the  wi-st 
em  part  of  the  Mississippi  territory  to  form  for 
themselves  a  constituUon  rad  State  govemnMOl. 
"  to  consist  of  nil  the  territory  includi-d  withio 
the  following  boundaries,  to'  vrit:  BeginatPl 
on  the  river  HiasiBsippl  at  the  point  whm  tt« 
southemboundarylineof  tfi 


Strikes  the  same;  thence  east  along  iht  t^ayl 
boundary  line  to  the  Tennessee  River:  thence 

up  the  name  to  the  month  of  r?(  nr  ('reek;tbPDce 
by  a  <llrect  line,  to  the  northwest  comer  of 
"VVashington  County;  tbenoa  due  south  to  the 
Gulf  of  Mexico,  thence  westwardlv.  inchidinf 
all  thubhinds  within  si.\  leagues  oi  the  Aon. 
to  the  Junction  of  Pearl  River  with  LskeBotgae; 
thence  up  said  riv,  r  '  i  the  thlrty-fint  degree  of 
north  latitude;  tLtuci;  west  along  said  d^itsof 
latitude  to  the  ^lississippi  River;  theooe  up  tbs 
same  to  the  beginning."  {8Si,.:t'»  T.:iu>,  1«t?flL) 
♦And  on  the  Sd  of  March.  IblT,  L  i*-2T 
t^ress  passed  an  act  declaring  "  That  all  ftit 
j>art  of  the  Mississippi  territory  which  Bd 
within  the  following  boundaries,  to  witt  B^ 
jriuninc;  at  the  point  where  the  lin-"!'  thitfldi^ 
^rst  degree  of  north  latiMde  intersects  the  nr> 
dido  River;  tb^ee  ealfH©  the  western  boand- 
ary  line  of  the  Stat*-  of  G.  r  :  ^'^.i ;  ifjrncr  hi'^ 
said  Une  to4heaeuthem  boundary  ^mt  <cA  III 
State  of  Tenneswt;  thence  west,  ahng  ^ 
l>oundary  liin  ,  fit  fhc  '1\ un'  -sr  i  liivrr: 
up  the  iaiBf*  to  the  mouth  oi  li«:^eu'  Lrrwiik;tiMMi 
bv  a  dfaroeft;  )ia»^o  the  northwest  oMMTjl 
\Vashin,o1on  County;  thect  '■■  Inr  >nuilj 
Gulf  of  Mexico:  thence  efii»iw)»rtiiv» 
all  the  islands  withio  six  leagues  of  1' 
the  Perdido  River;  thence  u;.  ilir  -Jinv 
beginning;  shall,  for  the  pu4iKiiitto%i£^ 
government,  constitute  a  i 
be  called  Alabama." 

And  by  the  8d  section  of  iLt;  ^ne  .tot  .i 
enacted,    That  all  offlcea  whUh  Md^t  ^ 
laws  which  may  be  in  foroe  w!jen  TTds  act  'l^ 
go  into  effect,  ^all  oontlnutit'  f-visi  ku<)  w 
force  uDtil  otherwise  raovided^'  l>v  law 
Story's  Laws.  1634,  lwS>>  ii^r^f  _•-  (tti- 
article  of  the  compact 
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n«n«  of  1787.  which  was  then  in  force  in  the 
Mississippi  territon-,  among  other  things,  it  was 
pmvidcd.  that  "The  inhabitants  of  the  Mid 
territory  shall  always  \ye  entitled  to  the  benefits 
of  the  writ  of  habe/u  corpus,  and  of  the  trial  by 
jurj,  and  of  judicial  proceedings  according  to 
the  courne  of  the  common  law.  And  by  the 
proviso  to  the  Slh  section  of  the  Act  of  tlie  2d 
of  March.  1819.  authorizing  the  people  of  the 
Alabama  territor)'  to  form  a  constitution  and 
Stale  government,  it  is  enacted.  "  That  the 
ooDstitution.  when  formed,  shall  be  republiain. 
aad  not  repugnant  to  the  ordinanc-e  of  the 
f  July.  17B7,  bet  ween  the  States  and  the  people 
f  the  territory  northwest  of  the  Ohio  River. 
•  far  as  the  same  han  been  extended  to  the  stiid 
vrritory  [of  Alabama]  bv  the  articles  of  agree- 
tnatt b^ween  the  United  States  and  the  State 
of  Oeor^a."'  By  these  succesHive  aci»t  oi\  part 
of  the  Lnited  States,  the  common  law  has  been 
frtfndwi  to  all  the  territory  within  the  limits 
of  tte  State  of  Alabama,  and  therefore  excluded 
in  other  law,  Spanish  or  French. 

Il  was  after  the  <iate  of  the  Treaty  of  the  22d 
of  February,  1819.  lK»t ween  the  United  Stales 
ud  Spain,  but  Ix-foreitsiatiflcation,  the  people 
oflhe  Alabama  territory  were  authorized  toforra 
»  ooDstitution :  and  the  State  wnMidmiited  into 
the  Union,  according  to  the  lx)untlaries  ej*tab 
lished  when  the  country  was  erecletl  into  a  t4.'r- 
rttorial  government.  But  the  United  Stales 
h»Te  never  admitted  that  they  derived  title 
'-  -m  the  Spanish  government  to  any  portion  of 
:  itory  included  within  the  limits  of  Ala- 
buna.  Whatever  claim  Spain  may  have  as- 
•oted  to  the  territory  above  the  thirtv-tirst  de- 
gree of  north  latitude,  prior  to  the  ^Treaty  of 
Uie  27lh  of  October.  1795.  was  abnn«loned  bv 
that  treaty,  as  has  been  already  shown.  VVe 
will  now  inquire  whether  she  had  any  right  to 
-28*]  territory  below  ♦the  tliirty-firsi  degree 
'  north  latiluile.  after  the  treaty  between 
raace  and  the  United  States,  signed  at  Paris 
ua  the  80tb  of  April.  1803,  by  which  Louisiana 
wu  ceded  to  the  United  States.  The  legisla- 
tive and  executive  departments  of  the  govern- 
ment have  constantly  as-crteti  the  rij^ht  of  the 
United  States  to  this  |V)rtion  of  the^  territory 
tmder  the  Ist  article  of  this  treaty ;  and  a  series 
of  nmsurcs  intended  tomamlain  the  right  have 
been  adoptad.  Mobile  was  taken  posseKsion  of, 
iaderected  into  a  collection  di.Hirici,  by  Act  of 
tbeSkh  of  February,  IHiM,  cimp.  13(2  Story's 
UwB,  914).  In  the  year  1810,  the  President 
imed  his  proclamation,  directing  the  Governor 
f  tbe  Orleans  t<'rritor}'  to  take  pos.se-ssion  of 
.c  country,  as  far  as  the  Perdido.  and  hold  il 
(or  the  Unite*!  States.  In  April,  1812.  C'ongrohS 
DMnd  an  act  to  enlarge  the  limits  of  Louisiana. 
This  act  includes  part  of  the  country  claime<l 
bjr  Spain,  as  West  Florida.  And  in  IPebruary. 
1818,  the  President  wjw  authorized  to  occupy 
sod  hold  all  that  tract  of  country  culled  West 
Florida,  which  lies  west  of  tbe  river  Perdido. 
^DC  Ihm  in  the  possession  of  the  United  Slates. 
Kod  these  measures  having  been  followed  by 
^Se  erection  of  Mississippi  territory  into  a  State, 
•ad  the  erection  of  Alabama  into  a  territory, 
sad  afterwards  into  a  State,  in  the  year  1819. 
sad  extending  them  l)oth  over  this  territory: 
eonld  it  be  doubte<i  thai  these  measures  were 
blended  as  an  assertion  of  the  title  of  the 
Usked  Slates  to  this  country? 


In  the  case  of  FonUr  d-  Elnm  v.  Neilmn  (2 
Peters.  253),  the  right  of  the  United  States  to 
this  country  underwent  a  very  able  and 
thorough  investigation.  And  Chief  Justire 
Marshall,  in  delivering  the  opinion  of  ihecourt, 
said:  "After  these  acts  of  sovereign  power 
over  the  territory  in  dispute,  asserting  the 
American  construction  of  the  treaty,  by  which 
the  government  claims  it.  to  maintain  the  oppo- 
site construction  in  its  own  courts  would  certain- 
ly l)e  an  anomaly  in  the  history  and  practice  of 
nations.  If  those  departments,  which  are  in- 
trusl«'«i  with  the  foreign  inlerrourse  of  the  na- 
tion, which  assert  and  maintain  its  interests 
against  foreign  ix)wers,  have  unequivocally  as- 
serted its  rights  of  donunion  (*ver  a  country  of 
which  il  is  in  ix)s.session.  and  which  it  claims 
under  a  treaty;  it  ihe  Legislature  has  acted  on 
the  construciiou  thus  as.seried,  il  is  not  in  its 
own  courts  that  this  construction  is  to  be  de- 
nied." The  Chief  Justice  then  discusses  the 
validity  of  the  grant  made  by  the  Spanish  gov- 
ernment, after  ihe  ratification  of  the  treaty  be- 
tween the  Unite<i  Slates  and  France,  and  il  is 
finally  rejected  on  the  ground  lhal  the  country 
belonged  to  the  United  States,  and  not  to  Spain, 
when  the  grant  was  made.  The  same  doctrine 
was  maintainetl  by  this  court  in  the  c»ise  of 
Garcia  v.  Lm  (12  F*eters,  51 1).  These  cases  es- 
tablish, beyond  controversv,  the  right  of  the 
United  Slates  to  the  whole  of  this  territory, 
under  the  treaty  with  France. 

Alabama  is  therefore  entitled  to  the  sover- 
eignty and  jurisdiction  over  all  the  territory 
within  her  limils,  subject  to  the  common  law, 
*lo  the  same  extent  that  Georgia  pos-  [*2129 
sessed  il  before  she  ceded  il  to  the  United 
States.  To  maintain  any  other  dmUrine,  is  to 
deny  thai  Alabama  has  been  admitted  into  the 
Union  on  an  equal  fooling  with  the  original 
States,  the  constitution,  laws,  and  compact,  to 
llie  contrary  notwithstanding.  But  her  rights 
of  sovereignty  and  jurisdiction  are  not  gov- 
erned by  the  common  law  of  England  as  it  jjre- 
vailed  in  the  colonies  before  the  Itevolution, 
bul  Jis  modified  by  our  own  institutions.  In 
the  case  of  Martin  et  al.  v.  WndiUU  ^16  Peters, 
410),  the  present  Chief  Justice,  in  delivering 
the  opinion  of  the  court,  said:  "When  the 
Itevolulion  took  place,  the  piNiple  of  each  State 
became  themselves  sovereign;  and  in  that  char- 
acter hold  the  absolute  right  to  all  their  navi- 
gable waters,  and  the  soils  under  them  for  their 
own  common  use,  subject  only  to  the  rights 
.since  surrendered  by  the  Constitution."  'then 
to  Alabama  belong  the  navigable  waters,  and 
soils  under  them,  in  controversy  in  this  case, 
subject  to  the  rights  surrendereii  by  the  Ci^nsil- 
tution  to  the  Lulled  Slates;  and  no  compact 
that  might  be  made  between  her  and  the  United 
Slates  could  diminish  or  enlarge  these  rights. 

The  declaration,  therefore,  contained  in  the 
compact  entere<i  into  between  them  when  Ala- 
bama was  admitte<l  into  the  Union,  "that  all 
navigable  waters  within  the  said  Slate  shall  for- 
ever remain  public  highways,  free  to  the  citi- 
zens of  said  State,  and  of  the  United  States, 
without  any  tax.  duty,  impost,  or  toll  therefor, 
imposed  by  the  said  State,"  would  he  void  if 
inconsistent  with  the  Constitution  of  the  United 
States.  But  is  this  jirovision  repugnant  to  the 
Constiiuliim?  By  the  8lh  section  of  the  1st 
article  of  the  Constitution,  power  is  granted  to 
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Congress  "to  regulate  commerce  with  forei]^ 
nations,  and  among  the  several  Stales."  If,  m 
the  exercise  of  this  power,  Congress  can  im|Mi«e 
the  same  restrictioQs  upon  the  original  Stat^. 
in  relation  to  thdr  naviguhle  waters,  as  are  Im- 
posed, by  this  Hrticle  of  the  (•(■nip.'ict,  on  the 
State  of  Alabama,  then  this  article  is  a  mere 
regulation  of  commerce  among  the  several 
Stales,  Hccordiiiir  to  IJir  Constltiilfon,  aiul. 
tlierefore,  m  binding  on  the  other  States  as  Al- 
abama. 

In  the  case  of  flihhon^  v.  Ofjfffn  (9  WTieat.. 
196),  after  examining  the  preliminary  questions 
respecting  the  regulatlott  of  commerce  with 
foreiurn  niitions,  and  among  the  Stnfcs,  n^;  con- 
uected  with  the  suliject  matter  there  in  conlro- 
verqr.  Chief  Jwttirf  .Mnrshall  said:  "We  are 
now  arrived  at  the  iiii}uirv :  WIimi  is  tlifs  pnwcr? 

"It  is  the  power  to  regulate,  lliat  is.  tt>  pre- 
scri :  r  [  [  1  L>  rule  by  which  commerce  is  to  be  go v- 
emt'd.  This  power,  like  all  othei-s  vf-Jted  in 
Congress,  is  complete  in  itself,  muy  In-  exer- 
cised to  its  utmost  extent,  andacknowledges  no 
limitations  other  than  an?  prescribed  in  the  Con- 
stitution. These  are  exprc^sud  in  plain  t(;rms, 
aod  do  not  affect  the  questions  which  arise  in 


The  shores  of  navigable  watof^.  nnd  the  soils 
under  them,  were  not  granted  by  the  Coosiitu. 
tion  to  the  United  States,  but  wen^  n-servwl  19 
the  (States  respectively.  Second.  The  wvt 
States  have  the  Mune  rights,  sovereijcrnty,  x'ld 
jurlwlictinn  over  this  subject  as  the  origiral 
States.  Third.  The  right  of  the  United  St&iei 
to  the  public  lands,  anilthe  power  of  CoDgn-m 
to  make  all  ■  Iful  rnlcHi  and  regulations  for 
the  sale  and  dis>position  thereof,  cooferred  no 
power  to  grant  to  the  plaintifla  the  land  in  wa-  \ 
troversy  in  this  case. 

TkejudffiMnt  of  t/ie  Supreme  Ootirt<(f  the  Stak ' 

of  Alabanui  is  therefore  aflirmed.  \ 

Mr.  Juatic^  CATitON  dissented: 
The  statute  of  1886.  and  the  patent  of  U» 
United  States  founded  on  it.  by  which  the  land 
in  ( nntroversy  was  granted  to  Wm.  Pollani's 
heirs,  have  on  several  occaalcMDS  heretofore 
ceived  the  sanction  of  this  court  as  a  valid  title. 

1.  In  the  cause  of  FMird'tBeir$  v.  £ibb(  (U 
Peters,  358).  the  'Supreme  Oonrt  of  ['gSI 
Alabnm.n  having  pronounred  an  opposing  claim 
under  the  Act  of  1821  !i>i[xrior  to  PolbrUh. 
this  court  reversed  the  judgment  and  ortaUisb- 
this  case.  If,  as  lias  been  always  understood,  i  ed  the  latter,  after  the  most  mature  ooBsfdem- 
the  sovereignly  of  Congress,  though  limited  to  !  tion. 

specified  objects,  is  plenary  as  to  tuose  object.H.  2.  In  the  case  of  Pollard  v.  FVe*  (2  How., 
3330*]  the  power  over  •commerce  with  foreign  I  591),  the  precise  title  was  again  brought  bef  n- 
nations,  and  among  the  several  States,  is  vested  this  court,  and  ver3'  maturely  considered:  it 
in  Congress  as  absnhitcly  as  it  would  be  in  a  |  was  then  said  (pace  "This  court  held, 

single  government  having  in  its  constitution  the  {  when  Pollard's  title  was  before  it  formerhr.  tbai 

Congress  had  the  pow^  to  grant  the  wnd  to 
him  by  the  A(  t  of  1836:  on  this  point  fher-' v  fi* 
no  diHerence  of  opinion  at  that  time  among 
judges.  The  difference  to  whldi  the  Suprraif 
Court  of  Alabama  refers  (in  its  ojiinion  m  tin- 
record),  grew  out  of  the  coostniction  given  bj 
a  majority  of  the  court  to  the  Act  of  18S4,  fcj 
which  the  vacant  lands  east  of  Watar  Street 
were  granted  to  the  city  of  Mobile." 

On  this  occasion  the  dectsioD  of  the  Snpn  me 
Court  of  Alnliamn  was  ns"nin  rcvcrs«'*d,  and  1V>1 
Inrd's  heirs  onlereii  to  be  put  into  poseessitm, 
and  they  now  maintain  it  under  our  two  lodg- 
ments.   It  i<!  here  for  the  third  time 

lu  the  metuitime,  Ix  tween  1840  and  1844.  a 
doctrine  ha<l  gprun-.:  up  in  the  oourls  of  Ab 
llama  (iiri  viou.sl3-  unht  ard  of  in  any  court  "f 
justice  in  this  country,  ho  far  »»  1  know).  a» 


same  restrictions  on  the  exercise  of  the  power 

as  are  found  in  tiie  Constitution  of  the  United 
Stales."  As  the  provision  of  what  ia  called  the 
compact  between  the  United  States  and  the 
State  of  Alabama  dm  s  not,  by  the  above  n«- 
soning,  exceed  the  power  thereby  conceded  to 
Congress  over  the  original  States  on  the  same 
subject,  no  power  or  rij!:h{  was,  by  the  com- 
pact, intended  to  be  reserved  by  the  United 
States,  nor  to  be  granted  to  them  by  Alabama. 

This  supposetl  compact  is  therefore  nothing 
more  than  a  regulation  of  commerce,  to  that 
extent,  among  the  several  States,  and  can  hnve 
no  controlling  influence  in  the  decision  of  the 
case  before  us.  This  right  of  eminent  domain 
over  the  shores  and  the  soils  imder  the  navi- 
gable waters,  for  all  municipial  purposes.  Ije- 
longs  exclusively  to  the  Suites  within  their  re 


Spective  •erritoriul  jurisdiction.^,  and  they,  and  ■  suming  that  all  lands  temporarily  floweti  with 
they  only,  have  the  constitutional  power  to  ex-  j  tide  water  were  part  of  the  eminent  dom  i'r. 
erciso  it.  To  trivc  to  the  United  States  the  right  1  and  a  sovereign  right  in  the  old  States;  ari«i 


to  transfer  to  a  ciii/en  the  title  to  the  shores 
and  the  soils  under  the  navigable  waters,  would 
be  placing  in  their  hands  a  weapon  which  might 
Ik?  \vi(  tdi-d  greatly  to  the  injury  of  State  sov- 
ctreignty,  and  deprived  the  States  of  the  power 
to  exercise  a  numerous  and  important  cutss  of 

police  powers.  But  in  tlie  Iiaiidi  of  (he  State*; 
this  power  can  never  be  u»ed  w  as  to  affect  the 
exercise  of  nny  rmtfona]  ri^htof  eminent  domain 
or  juri^^dii  tion  with  which  the  Unitwl  States 
have  been  invested  by  the  Contititution.  For. 
although  the  territoriallimits  of  Alabama  have 
<!Xtende(l  all  her  sovereign  power  into  tlie  sea. 
it  is  there.  >is  on  the  shore,  but  muuicipal  pow- 
IT,  subject  to  the  Constitution  of  the  United 
States,  "and  the  laws  which  Shall  be  made  in 
pursuance  thereof." 

By  the  preceding  course  of  reasoning  we  have 
nr rived  at.  these  general  eonduaions:  First. 

6H 


that  the  n<  w  ones  when  admitted  into  flitr 
Union,  coming  in  with  equal  sovereign  rights^ 
took  the  lands  thus  flowed  by  implication  as  jm 
incident  of  State  soveieitrniy,  and  thereby  d'.- 
feated  the  title  of  the  Uuite<l  Slates,  acquired 
either  by  the  Treaty  of  1808.  or  by  the  compacts 
with  Virginia  or  (Georgia.    Althouirii  th<  a.* 
sumption  was  new  in  the  courts,  it  was  not  cn 
tirely  so  in  the  political  discussions  of  the  oouo- 
try.  there  it  had  Ikcu  as-^erted  «)iat  the  ne* 
Slates  coming  in.  with  equal  rights  appolain 
ing  to  the  old  on<^.  took  the  hi^  tanw  as  well 
as  th(  1  1  V  }iy  the  same  implication  now  - 
cessfuliy  asserted  here  in  n;gani  to  the  low 
lands;  and  indeed  it  is  difllcult  to  see  wbereihe 
distinction  lies.    That  the  Unitefl  States  ar 
quired  in  a  corporate  capacitv  the  right  of  st»il 
U!i<ler  water,  as  well  aa  of  the  high  lands,  by 
the  treaty  with  Fraiiee,  cannot  be  doubted ;  ik  r 
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ttut  the  right  of  mil  was  retained  and  subject 
to  jmnt  up  to  the  time  AlalMuna  was  admitted 
3«>aS(ale.  I/<iui,«ian!i  WHS  ndniittfd  in  1812;to 
kr  the  maui  ruka  must  apply  that  do  to  Ala- 
huML  An  aoqualuted  witli  the  mrface  of  the 
atter  know  that  many  of  the  most  prodTictivo 
iiiadt  there,  and  now  io  auccesaful  cultivation, 
«m  in  1818  subject  to  oveifiow.  and  bave alnce 
be*  n  n-clunnt-d  by  It-vcfs. 

It  is  impossible  to  deal  with  the  question  be- 
fore m  undentondingly.  without  reference  to 
{  Miyj-icnl  geography  of  the  dflfn  of  the  Mis- 
•mp[)i  and  the  country  around  the  Qulf  of 
Mexico,  where  the  moet  valuable  lands  have 
>•»  ri  made  and  are  now  formini^  by  allin  ion 
ifbottiiis  of  the  tlualiuj^  soiU  brought  down  by 
:232*]  the  great  rivera ;  the  'earlier  of  which 
had  become  dry  lands;  but  the  more  recent 
were  flowed,  wilt u  we  acquired  the  couulry; 
loA  are  in  great  part  yet  so:  thus  situated  they 
.jvt  been  purchased  from  the  United  States 
v.:il  rtcliumcd ,  a  process  that  is  now  in  daily 
exercise.    An  assumption  that  mud-flats  and 
I  ivittpa  oooe  flowed,  but  long  since  reclaimed, 
Nd  paaeed  to  the  new  States,  on  the  theory  of 
^Avrtign  rights,  did,  at  tbc  tirsl.  strike  my 
^BUkimm  startling  uoveltv;  nor  have  I  been 
■RMMed  to  relieire  myself  from  the  ImpreaBloo, 
«win,'  to  the  fact  in  some  degree,  it  is  admitted, 
Mf^'  for  thirty  years  neither  Coogrese,  or  any 
MiHe  Legislatme.  has  ealled  Id  question  the 
i>'Wer  of  tiie  United  S*  i!,    to  errant  the  flowed 
mods,  more  than  oiiieri>;  the  origin  of  title, 
ad  its  oontlnuaaoe,  as  to  either  cUus,  tuAns 
4teBaet\  the  same.    A  ri>clit  so  ob'icurp.  and 
vbich  has  lain  dormaut,  and  even  unsuspected, 
Jpr  so  many  years,  and  the  assertion  of  which 
will  strip  «M>  much  city  properly,  and  so  many 
uf  all  title,  should  as  I  think  be  con- 
by  loni;  aoqaieeoenoe,  and  espedally  in 

n  of  ju>^tif'e. 
Agaiii,  the  question  before  us  is  made  to  turn 
hy  a  majority  of  my  brethren  exclusively  on 
polttica]  jnri^jJietion ;  tbe  riprht  of  property  is  a 
inenr  incident.  In  sutJi  u  cim;,  where  there  is 
doubt,  and  a  conflict  suggested,  the  political 
departments.  State  and  iraeral.  should  settle 
the  matter  by  legblation;  by  this  means  private 
evaers  C"iiid  )>e  provided  for  and  confusion 
but  no  Btale  complains,  nor  has  any 
HHPer  <^ofnplAined.  of  tbe  Infraction  of  her 
•oiiticr.'  Atnl  sovik  sl^i  ripht.s  by  the  United 
ptetes ;  or  by  thvir  agents,  in  liie  execution  of 
ibe  great  t  rwA  Imposed  on  the  latter  to  dispose 
fCtbepubbc  domain  for  the  common  benefit; 
Oi  the  contpH^*,  wo  tun  called  on  by  a  mere 
po^aseer  ii^flie^  mUst'of  a  city,  to  assert  and 
IlliBtain  this  soveVeii^n  rii^lit  for  his  individual 
|p)lection.  in  sajustiuu  of  the  trespass 


jy^Bot  asalneadFilitod.  the  United  Stotes  mny 
ill       I  T  of  propiTfy  in  a  State,  as  well 
^i^iB,  or  a  ]>rivHte  <-orporation,  ur  an 
aal  may.  Tbat  the  proprietor  interest  is 
i;.T."»t  alter  the  principle.    I  admit  if 
La  ol  lhe  Unltod  States  obstruct  navi;.;a 
State  authoritios  may  remove  Uie  ob- 
i:^  and  punish  the  ofTeudcrs;  so  the 
Ia^to  done  for  many  years  without  in- 
or  complaint, 
material  incoomueuce  result.    If  a 
to  a  city,  or  ]an<f  tot  another  purpose  is 
Oooj^'SH  CI'  I :  I    applied  to  for  a  grant, 
.^rrniQ  by  tbe  oorporation  of  Mobile  in 


1824.  If  the  State  where  the  land  lies  was  the 
owner,  the  same  (Miurse  would  have  to  be  pur- 
sued. The  States  and  the  United  States  are 
not  in  hostility;  the  people  of  the  one  are  also 
people  of  the  other:  justice  and  donation  is 
aliltc        from  each. 

Couueciicut  was  once  a  large  proprietor  in  the 
Northwest  Territory  (now  Ohio),  ^e  owned 
the  shores  of  i  l  h  u  lake  and  the  banks  of 
navigable  rivers.  (Jan  it  be  assumed  that  the  ad- 
mission of  *Ohio  defeated  the  title  of  [*99S 
Connecticut, and  that  she  could  not  errant?  The 
(jueslioB  will  not  bear  discuj^sion,  and  liow  can 
the  esse  put,  be  distinguished  from  the  one  lie- 
fore  us;  nay.  how  rnn  either  he  distinguished 
from  the  rights  of  private  owners  of  lands  above 
water,  or  under  uis  water?  Vet,  in  either  in- 
stance, is  the  owner  in  fee  deprived  of  his 
property  on  this  assumption  of  sovereign 
rights. 

The  front  of  the  city  of  Mobile  is  claimed  by 
the  Act  of  1834.  sanctioned  by  this  court  as  a 
valiti  grant  in  the  Ave  cases  of  Pollard  v.  Kibf)€ 
(14  Peters):  of  The  eity  ttf  Multik  v.  K^itM  (16 
Peters,  284);  of  Tha  mnuplmntiffv.  HnlUt  (16 
Peters.  261);  of  Thf  mine  plaintiff  v.  Etnan^'d 
(1  How.,  M),  and  of  PoUard  v.  me»  (2  How., 
501).  Exeept  the  grant  to  PoUaid,  the  Act  of 
1824  confers  the  entire  title  (so  far  as  is  known 
to  this  court)  of  a  most  valuable  portion,  and 
a  very  large  portion,  of  the  second  cltjr  on  the 
Gulf  of  Mexico. in  wealth  and  population.  This 
>4icl  is  declared  void  in  the  present  cause;  and 
the  previous  decisions  of  this  court  are  frfther 
directly,  or  in  eflfect.  overthrown,  and  the  pri 
vate  owners  stripped  of  all  title.  On  this  latter 
point  my  brethren  and  I  fully  agree.  Can  Ala- 
bama remedy  the  evil,  and  confirm  the  titles  bv 
legislation  or  by  paieiitV  1  say  by  patent,  be- 
cause this  State,  Louisiana.  Mississippi,  and 
surely  Florida,  will  of  nm^ity  Imrp  to  adof>t 
some  system  of  giving  title,  if'it  is  pu^Aible  to 
do  so,  aside  from  pnvate  legislation;  as  the 
flowed  lands  are  too  extensive  and  valuable  for 
the  latler  mode  of  grant  in  all  instances. 

The  charge  of  the  State  court  to  the  jury  was, 
that  the  A.ct  of  Congress  of  1836.  and  the 
patent  founded  on  it,  and  also,  of  course,  the 
Act  of  1824.  were  void,  if  the  lands  granted  by 
them  were  flowed  at  high  tide  when  Alabama 
was  admitted:  and  it  was  Immaterial  whether 
the  mud-flat  had  been  filled  up  and  the  water 
excluded  by  the  labor  of  man  or  by  natiu-al 
alluvion.  And  this  charge  is  declared  to  have 
been  proper  i)y  a  majority  of  this  e<Mirt. 

The  decision  founds  itself  on  the  right  of 
navigation  and  of  police  connected  with  navl- 
gution.    As  «  pr truth,  the  mud  flats 
and  other  alluvion  uiiids  in  the  delta  of  the 
river  Mississippi,  and  around  theGttIf  of  Mexico, 
formetl  of  rich  deposits,  have  no  connection 
with  naviii;atif>n,  but  obstruct  it,  and  mu«t  be 
led  foi  its  furtherance.    This  is  well  il- 
lustnited  by  the  recent  history  of  Mobile.  When 
the  Act  of  1824  was  passed,  granting  to  the 
j  corporation  the  front  of  the  city,  it  was  ex- 
'  eluded  from  the  naviirabU;  channel  of  the  river 
by  a  mud  flat,  sliLrliiiy  ooverrd  with  water  at 
1  di  tide  of  jK  ihaps  a  tie      :  d  feet  wide.  This 

had  to  belllled  up  before  Ute  city  could  prosper, 
and  of  course  by  individual  enterprise,  as  the 

vacant  space,  as  was  apparent,  must  Ijecome 
city  property  i  and  it  is  now  formed  intosqunr  -^*; 

o  <  a 
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and  strecits,  having  wharv^  and  warehou^. 
Tbe  squares  are  built  up:  and  the  fact  that  that 
pan  of  tlif  city  stands  on  land  once  subject  to 
the  flow  of  tide  will  sioon  be  matter  of  history. 
At  New  Orlean8,and  at  most  other  places  front- 
234*]  ing  *river8  where  the  tiae  ebbs  and 
flows,  as  well  as  on  the  ocean  and  great  lakes,  i 
navigation  is  facilitated  by  sinultir  means ;  with-  j 
out  tneir  employment  few  city  fronts  could  be  j 
formed,  at  all  accommodated  to  navigation  and  ^ 
trade.    To  this  end  private  ownership  is  indis- 
peD«able^d  universal;  and  some  one  must, 
make  tf tie.    If  the  United  States  have  no  t 
po-M  1  ]>•  1  >  s^).  wlio  has?  I  repeat,  can  Ala-  > 
buma  tyrant  the  soil?   She  disavowed  all  claim  i 
and  title  to  and  in  It,  as  a  condition  on  which  I 
Congress  admitted  her  into  the  Union.  Bv  the 
Act  of  March  2,  1919  (8  Story's  Laws.  172^). 
tlie  Alabama  tmrritoiy  was  antborized  to  call  a  | 
convention  and  f  rm  a  State  constitution;  In  it 
Congress  imposed  various  restrictions,  and 
.among  others  the  following  one:  "And  provided 
always,  that  the  said  convention  shall  provide 
by  an  ordinance,  irrpvocable  without  the  con- 1 
sent  of  the  United  States,  that  the  people  in- 1 
habiting  said  territory  doairreeand  declare  that 
they  forever  disclaim  all  right  and  title  to  the 
waste  or  unappropriate<l  lands  lying  within  the 
said  territorv',  -and  that  the  same  shall  be  and 
remain  at  the  sole  and  entire  disposition  of  the 
United  States." 

On  the  2d  of  August,  1819,  the  convention 
of  Alabama  formed  a  constitution, and  adopted* 
an  ordinance  declaring  "that  thi.s  convention, 
for  and  on  behalf  of  the  people  inhabiting  this 
State,  do  ordain.  Hgree,  and  deehre,  tlut  they 
forever  disclaim  nil  riL'ht  iii  !  title  to  the  waste 
or  unappropriated  lands  lying  within  this  State; 
and  that  tne  same  duUf  be  and  remain  at  the 
sole  and  entire  disix>sitioTi  rf  rtit  Tnited  States." 
In  addition,  all  tile  propobiiious  oilered  by  the 
Act  of  March  2,  1819,  were  generally  accepted 
without  reservation. 

On  the  14lhof  December,  1819,  Congress.by 
lesolution.  admitted  Alabama  a>i  a  State,on  the 
conditions  above  set  forth,  (ft  Story's  Laws  L'. 
S.,  1804.) 

That  the  lands  in  contest.and  granted  by  the 
Act.<5  of  lb24  and  1836.  were  of  the  description  of 
*'  waste  or  unappropriated."  and  subject  to  the 
disposition  of  the  United  States,  when  the  Act 
of  Congress  of  the  second  of  March,  1819.  was 
passed,  is  not  open  to  controversy,  as  already 
stated ;  nor  has  it  ever  been  controverted,  that 
whilst  the  territorial  government  existed,  any 
restrictions  to  give  pnvate  titles  were  imposed 
on  tlie  federal  s'^^^'frnment;  and  this  in  retrard 
to  any  lands  that  could  be  granted.  And  I  had 
supposed  that  this  right  was  clearly  resenred 
by  the  recited  compacLs.  as  ^.vfll  nn  the  gen- 
eral principle  that  the  United  btutcii  did  not 
part  with  the  right  of  soil  by  ouahlint,'  a  State 
to  n.=^-i]rn('  poHt'^^ai  jurisdiction.  That  the  dis- 1 
claimcr  of  Aia)>anm.  tu  all  riglil  and  title  iu  the  i 
waste  lands,  or  iu  the  unappropriated  lands,  i 
lying  within  the  Slate,  (ixclude.**  her  from  any  1 
interest  iu  the  8^)il,  is  ioo  manifest  for  del>ute,  | 
aside  from  all  inference  founded  on  general 
principles.  It  foll(»w.s,  if  the  United  Slates 
cannot  grant  these  land.H.  neither  can  Alabamn; 
and  no  individual  title  to  them  can  ever  exist. 
And  to  this  conclusion,  as  I  understand  the 
reasoning  of  the  principal  opinion,  the  doctrine 


*of  a  majority  of  mj  brethren  mainly  i**i'6o 
tends.  Tile  assumption  is.  that  flowed  Uod^. 
including  mud  flat extending;  to  navigihk 
waters,  are  part  of  such  watery  and  clothid 
with  a  sovereign  political  r^^  in  tbe  State; 
not  as  property,  but  as  a  sovereicn  incident  lo 
navigation,  which  belongs  to  the  poliiica!  junv 
diction;  and  being  part  of  State  sovereignty. the 
United  States  could  not  withhold  it  from* Ala- 
bama. On  this  theorv.  the  grants  of  the  Unitni 
States  are  declared  void :  conce<lintr  to  the  th'>»rT 
all  the  plenitude  it  can  claim,  still  Alabazaa  hm 
only  political  jurisdiction  OTer  tbe  thing;  asd  it 

must  be  admitted  th.U  jn ri<^icdODCailD0t bf 
the  subject  of  a  private  grant. 
The  present  question  waa  first  broni^t  dirert* 

ly  l>efore  this  court  (as  I  then  "nipposed.  and 
now  do),  in  the  cause  of  The  City  of  Mcinie  v. 
JMmm,  in  1840,  when  my  opinion  was  ei- 
prf>^-r  (1  on  it  at  some  length.  It  will  be  fouml 
m  10  Peters,  247.  and  waa  in  answer  to  tbe 
Qflinion  of  the  Supreme  Court  of  Alsb&nu. 
sent  up  as  part  of  tlie  record:  having  f)e«'n  fii«i 
pun*uRnt  to  the  statute  of  that  State,  fcmnd  in 
C  lay's  Digest,  286.  sec.  6.  My  opinion.  th<  n 
triveu.  has  been  carefully  examined,  and  sofsr 
&s  it  ii(ye&,  isde^edcorf^t  (except  some  errata 
of  the  press),  oor  will  the  reasons  ginn  bef^ 
pealed. 

In  Ualkt's  case  (16  Peters,  268),  reasoniwrn 
added  to  the  former  opinion.  And  again,  in  tbo 
case  of  Emanuel,  the  ouestion  is  referred  to.  ui 
an  opinion  found  in  1  How..  101. 

In  PoUnnVn  Ux^u  v.  Fik4  (2  How..  6I>2  . 'k 
Question  whether  Congress  had  power  to  grsai 
the  land  now  In  oontrofewy  was  traeled  sswi* 
tle<!.    As  the  judgiiK  riT  v     rxrlusively  found 
ed  on  the  Act  of  1896  (the  plaiutitf  having  At) 
dttoed  no  other  title),  it  was  impossible  to  n 
verse  the  judgment  of  the  Supn^me  Court  ff 
Alabama  on  any  other  as»umpiion  than  that  ik 
act  of  Congress  conferred  a  valid  title.  1  de- 
livcrt  fl  that  ojtinion,  and  it  is  due  to  myself  to 
say  that  it  was  the  unanimous  judgment  of  \ht 
members  of  Uie  court  then  pieaent. 

I  have  pxpressed  the?^  ricTr«  in  a<iditioD  to 
those  formerly  given,  because  thi^s  Is  deemed 
the  most  important  controversy  ever  broufb: 
before  this  court,  either  as  it  respect*  U« 
amount  of  property  involved,  or  tlie  priaciplw 
on  whichthe  present  judgment  pr(K  L'e<l>— i :  • 
ciples,  in  my  jud^anent,  as  applicable  lo  the  bij^i 
lands  of  the  L  nited  States  as  to  the  low  hmdssad 
shorcflk 

Cited— 5  How..  :  10  TTow..  («:  13  How..  9B,  SH: 
18  How..  74  :  19  How..  4S»(t.  :m,  oUS  :  at  How,  «; 
a  Wall.,  72ii;  rt  Wnll..  4;fe! :  18  Wml.,  «:  4  <nto,  S. 
m  jyi ;  1  Saw  v..  U7i',  1  Wood.  *  >l.,4tig^4U^»  4»: 


1  Abb.  V.  8.,  KCi.  im;  1 
0  McLean.  21^  217. 


•WILLIAM  F.  CAR Y  AJf© SAMUEL  (.•2S*» 
T.  GARY,  Pkninltii^ 

i 

EDWARD  CURT1& 

Money  exaeUd  by,  and  paid  to  eolhetor  eut 
toiM  for  dutiet,  cannot  be  reeowred  Mtf  if 
afitiofi  t^aiMt  him — ^eet  qf  Act  JfimA  A  i 
«Be.  f  «  I 

Since  the  paswajce  of  the  Act  of  Ccnut  im»  of  Wir^ 
8d,  ItfiW,  chap,  tsi,  sec.  i,  which  requArea  i»oi|ee»im>< 
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tip  customs  to  place  to  the  credit  of  the  Treasurer 
.  f  th»-  rnite<J  Stat*  s  nil  money  which  they  receive 
h'T  ui»ad<^^Ttiune<!  duties  or  for  duties  paid  under 
ymteet,  an  action  of  a.vnimjixlf  for  money  had  and 
ROeked  win  not  sKainst  the  collector  for  the 
ntoiD  of  such  dutlefl  so  received  by  him. 
In  what  othermodofi  the  claimant  can  haveacces-' 
CO  the  courts  of  Juf>ticr?.  this  court  !•  not  Mlled 
jp/m  in  this  ottflc  to  decide. 

THIS  cast  came  up  from  the  Circuit  Court  of 
the  United  Btates  for  tbe  Southern  District 
of  New  York,  on  a  certificate  of  diviaion  in 
opiaioD  between  the  judges  tliereof. 

Tbe  actioD  was  brought  in  the  Circuit  Court 
to  recover  money  paid  to  Curtis,  as  collector  of 
tlie  port  of  >few  York,  for  duties.  The 
4edu»tion  contained  the  common  monej 
fOODts,  and  the  defendant  pleaded  the  general 
wroe.  The  cause  was  tried  at  NovemlKjr  Term, 

m. 

The  Juzy  found  for  the  plaintifts,  subject 
to  tile  opinion  of  the  court,  among  other  things, 

1.  That  the  plaintifT'i  p:iid  the  Hutu  of  !j;i8i.- 
?S  to  the  defeadanlA,  on  the  8d  July.  1841. 
f'lrdatieB  on  the  goods  imported  m  being  raw 
fflk. 

i.  That  tbe jgoods  on  wliich  the  duties  were 
deuBded anofNdd were  not  raw  silk,  but  a 
mssBftCtured  article. 

3  That  the  money  so  paid  was  under  a  writ- 
ten pr'  lU'st  made  at  the  time  of  payment 

4.  Tliat  the  money  had  been  paid  into  the 
'Tiuarj  by  the  defendant  in  the  month  of 
July,  1841,  and  before  the  commencement  of 
\hiA  suit. 

Upon  tbe  argument  of  tliia  cauBe,  after  ver- 
dict, several  qneattoaiB  arose;  among  others,  ttie 

following,  viz. : 

Whether  or  not  the  2d  section  of  the  Act  of 
•■'''ngre.ss.  approved  on  the  8d  day  of  March, 
1^38,  entitled  "  An  Act  making  appropriations 
for  the  ciTil  and  diplomatic  expenses  of  gov- 
^itnent  for  the  year  was  a  bar  to  the 

action. 

On  this  question  the  opinions  of  the  judges 
*en-  opposed.  Whereupon,  on  motion  of  the 
piftintiffs.  by  their  coimsel,  it  was  ordered  that 
Uie  foregoine  state  of  the  pleadings  and  facts, 

»hich  is  mane  under  tin-  dircrtinii  of  the  judges, 
»-  certified  under  the  seal  of  this  court,  accord- 
ion to  the  statute  In  mndt  case  made  and  pro- 
VKkd.  to  the  Supreme  Court  of  the  Tnited 
Suites,  to  the  end  that  the  question  on  which 
ihe  said  disa<;reement  has  utppsned  may  Ik' 
tin.illv  decided. 

Tiie  cause  was  argued  (in  writing)  by  Mr. 
f^ran  for  the  plalntifTs  in  error,  and  Jlr.  JVM- 
•"T.  A ttomev  General,  for  the  defendaat. 
■J:i7*i    *'«'■•  ^SuUivan,  for  pliuntiffs: 

Thia  cause  comes  before  the  court  on  a  cer- 
tificate of  a  division  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Disiricl  of 
X«:Ti\  York. 

The  plaintiffs,  as  importers,  had  a  ix>rfcct 
nzht  to  have  and  maintain  this  action  against 
lefendant  u{K)n  the  fii(  t8  as  found  in  this 
iMim.  LKUioU  V.  8voaHu)out,  10  Peters.  187.) 

TWSd  aeetion  refarredtohi^eer^Oeateof 

!i^-i^ion  (9  Laws  U.  S.,  1Q18)  doSS  ttOt  take 

•w^  this  right  of  action. 

N"'  IE.  —  ,-1^  V)  roluntarv  pavmtntM,  and  pai/ment* 
'<«.kr  j/n,u*t,  and  uhen  nvtncu  UUnallutxacted  man 
I*  rtcoftered  ttack,  see  note  to  Bank  of  united  Btatoi^ 
lot  Washlncton,  S  Pet„  8. 
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Because  thi.s  right  existed  at  common  law, 
and  the  statute  does  not  express  a<dear  intent  to 
do  so    (Hac.  Abr.,  tit.  Statute;  19  Yin.  Abr.. 

524.  w'c.  \25.) 

Because  thai  right  is  not  taken  from  the  Im- 
I>orler  by  neoessarc  implication;  but,  on  the 
contrary,  the  prospet  live  language  of  this  sec- 
tion shows  that  Congress  contemplated  that 
actions  against  collectors  would  and  should  be 
brought  in  future,  and  sustained,  as  they  had 
been  in  all  cases  of  illegal  exaction  of  duties,  If 
paid  under  sufficient  protest.  This  .«M?cf  ion  pro- 
vides that  money  pwd  to  a  collector  under  pro- 
tv^i  slmll  not  be  held  by  him  to  await  the  result 
of  any  litigation  in  relation  to  tbe  rate  or  amount 
of  doty  legally  chargeable.  This  is  nil  pros- 
pective, and  n  iatrs  to  suits  which  mav  be 
brought  in  future;  for  there  is  not  a  word  that 
limits  the  effect  of  the  provision  in  this  section 
to  the  past  or  present,  but  word<;  in  the  future 
tense  only  are  used.  The  section  commences 
with  the  words,  From  and  after  the 
of  this  act."  and  refers  only  tomoncv  thcrcafffr 
to  bf  received  by  Sol  lectors.  The  whole  tenor 
of  the  section  imports  an  intent  not  to  take 
away  the  right  of  litigation  for  mnnov  paid 
imder  protest.  But  if  it  be  urge<i.  that  the  del- 
egation of  a  new  power  to  the  Secretary  of  the 
Treasury  to  take  cognizance  of  such  claim*;  for 
repayment  of  duties  illegally  exacted,  imports, 
bv  necessary  implication,  that  Congress  intend- 
ed to  vest  in  him  exclusively  the  rierht  of  ascer- 
taining the  facts  in  such  cases,  and  of  deciding 
the  law  thereon,  the  plaintiffs  respectfully  aslc 
the  court  to  consider  in  what  widely  different 
language  such  an  intent  must  needs  have  been 
expres.sed.  There  must  have  iM'cn  an  express 
prospective  provision  of  some  mode  of  proving 
the  facts  of  each  case,  consistent  with  the  con- 
stitutional guaranty  of  the  right  of  trial  by  jury; 
for  up  to  the  passing  of  the  act  in  question  the 
law  bad,  by  necemnfv  implication,  and  by  the 
known  course  of  judicial  j>rf>ccedin<rs  in  such' 
cases,  recognized  this  right  as  the  right  of  all 
importers  paying  muA  duties  under  protnit. 
and  the  means  of  an  ulterior  decision  of  all 

Suestions  of  law  other  than  the  opimon  of  the 
ecretary  would  have  been  provided:  whereas 
this  law.  by  aufliorizing  the  Secretary  to  rejnv 
such  illegally  exacted  duties  when  he  should 
be  satisfied  they  ought  to  be  repaid,  has  left 
open  to  importers  their  known  and  constitu- 
tional right  of  recourse  to  the  tribunals  of  law 
when  he  should  not  be  asllafled;  so  tliat  the 
true  construction  of  the  provision  giving  him 
♦such  a  power  may  \ye  carried  into  full  [*2;i8 
effect,  to  the  utmast  inferable  intention  from 
the  terms  of  this  section,  quite  consistently  with 
leaving  to  all  Importers  their  remedy  at  law,  as 
well  as  the  privilege  of  apfdytng  to  the  8ecre> 
tarv  at  their  option. 

Because  the  purpose  of  this  section  appears 
j  to  he  twofold,  to  wit:  the  security  of  public 
moneys  received  for  duties  under  protest,  and 
the  repayment  of  them  by  tbe  Secretary  In  all 
cases  where  he  may  he  satisfied  they  ought  to 
be  repaid,  without  touching,  varying,  or  alter- 
ing, in  any  manner,  the  right  of 'acnon  by  Im* 
porters  against  the  collector. 

Because  the  collectors  have  always  been  re- 
quired by  law  to  pay  over  all  moneys,  without 
reference  to  protests.  See  "  -\n  Act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage  " 
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(Acts  of  5th  Congress,  chap.  sec.  21,  8 
Lhwb  U.  ti>.).  which  providMi  inter  alia,  that 
thf  '*  collector  shhll  at  all  limes  pav  to  the  order 
of  the  olKcer  wlio  shall  be  authorized  to  direct 
tbf  payment  thereof,  the  whole  of  the  moneys 
which  they  may  respectively  receive  by  virtue 
of  this  act  (such  moneys  as  they  are  otherwise 
by  this  act  directed  to  pay,  onljr  excepted);" 
and  it  is  by  virtue,  In  part,  of  tbis  veij  act  that 
the  collector  demandea  and  raodred  tnenooey 
paid  in  this  ciiJ^e. 

The  mouev  being  withdrawn  from  the  col- 
lector's hands  by  law.  it  would  seem  UDjtist  that 
he  should  i  \;  osed  to  a  judgment  and  ex- 
ecution thereon ;  but  tlxis  section  provides  that 
it  i^U  be  the  dtily  of  the  Seeretaiy  to  refund, 
iiiid  thn<?  the  collectnr  ik  fndeiimifled,  which  is. 
equivalent  to  a  riKht  of  retaiuing  money  paid 
under  pfotest.  as  laid  down  in  the  case  ot  Elliott 
V.  Sirnrtimuf  (10  Peters.  154),  where  the  court 
hpcjik  of  llie  collector'^;  protecting  himself  by 
ittaiDlng  the  money  or  claiming  an  indemnity; 
but  if  not  strictly  nn  indemnity,  and  it  should 
be  fouud  in  practice  that  tlit  collector  wus  not 
re-imbursed,  he  would  refrain  from  exacting 
duties  in  doubtfid  case**  until  he  had  the  sanc- 
tujii  of  the  Secretary,  and  his  assurance  that  the 
money  should  be  repaid  upon  the  recovery  of 
a  judgment  at  law.  And  this  oourt  held,  in 
the  case  of  ISracy  dt  BaUtHer  Swartieout  (10 
I'cters,  98,  99),  that  the  personal  inconvenience 
to  tlie  collector  is  not  to  be  considered. 

The  ooDector  U  liable  for  money  iUegalty 
exacted  and  paid  under  protect,  although  the 
same  may  have  been  turned  over  to  the  govern- 
ment under  the  requirements  of  the  acts  of  Ooo> 
gress. 

In  the  case  of  Ttncnton  v.  Wilmn  et  al.  (1 
Campb.,  8M).  Lord  Ellenborough  says  "if  any 
person  gvln  money  into  his  hands  illegally,  he 
cannot  discharge  iiiniself  by  paying  it  over  to 
another;"  and  this  opinion  isn  entitled  to  more 
consideration  than  JV'm  Pn'un  dj'cisions  usually 
are,  because  Lord  Ellenborough  states  Uiat  he 
had  consulted  the  other  jud^,  tod  that  they 
agreed  with  him. 

In  llie  cas<' ol'  .<^l^V<•f' \' .  h'r/iiiM.  or Winfi' 
j»r*«  case- (4  l?urr..  lits*)),  it  i~  held,  tliat  where 
noiice  is  i:ivi-n  ilie  ugcal  may  and  ought  to  be 


'^uell,  ant; 


cannot  exonerate  liimself  by 


paynicnt.    I'his  ca^-  is  Cited  aod  approved  in 
JsiiiioU  V.  iiwartieout. 
In  the  Commentaries  of  His  Honor  Judge 

Story,  on  Agency,  p,  ;{Il.sec.  i;o7,  it  is  laid 
down^  that  "  wlirru  money  is  utHjiined  from 
third  persons,  liy  |>ublic  officers,  illegally,  hut 
under  color  of  ollice,  it  may  be  recovered  hack 
lu^Hiii  from  liiem  if  notict;  had  been  given  hv 
the  party,  at  the  time,  to  the  officer*  although 
tin:  money  ha.'^  been  ]>aiil  <iver  to  tlie  govern- 
ment." In  the  rje-e  of  EiiuM  v.  £3UkkrtiimU  (10 
p*  ter.s,  i.'kM)  it  i.<  held,  that  "Where  money  is  il- 
legally demanded  and  r»'Ceived  by  an  agent,  lie 
cauuol  exonerate  himself  from  personal  lespon- 
Sibility  by  paying  it  over  to  his  principal:"  and 
in  the  case  <»f  linul  v.  Jhyt  [Vi  Peters,  i07)  it  is 
ii(  Id,  that  "there  is  no  doubt  the  collector  it* 
gvoerally  liable  in  an  action  lo  recover  Iwick  an 
excess  of  dutit^  imid  lo  him.  iMOui^tor,  where 
tlie  duties  have  Wn  illegally  demanded,  and  a 
juoiei^t  of  the  illegnliiy  Jian  Iwen  made  at  the 
time  of  pttyiuBQl,  or  notice  then  given  that  \k» 
pati>'  meaiiatOAHiiesi  the  claim,  whtsOtecihA 


has  paid  over  the  money  to  the  govcinmeot  or 
not." 

If  it  l)e  objected  that  the  payments  hen*  re- 
ferred to  are  yoluulary,  the  answer  is,  thai  it  is 
evident  that  the  contrary  is  the  fact.  If  the 
cases  and  the  remarks  in  the  Commentaries 
above  referred  to  had  been  made  concemiog  aq 
(>rdinarj'  agent  iL'  :  might  l>e  ground  forsutb 
an  objection;  but  a  collector  is  the  defendamia 
each  case,  and  urovemment  officers  are  spectsOy 
referred  to  in  the  Commentarie'^,  and  if  tberv 
had  been  any  distinction  between  the  kindi  of 
payments,  that  distinction  would  have  ben  le- 
ferred  to,  for  it  was  well  known  tD  the  court, 
that  collectors  and  other  govemmeut  oSiGm 
were  then  compelled  by  ww  to  pay  ofcr  iD 
money  received  by  them:  and.  as  has  beta 
previously  shown,  the  section  in  question  is  oo 
more  oompulsorv  than  the  laws  in  force  at  the 
time  of  those  de<  ision8,  and.  it  follows  tint 
they  are  cnn trolling  and  decisive  in  the  caee. 

rhi  (  I  ,  ,  !  Greentcny  v.  /ft/nf  (4  TennBe|»., 
'>'hi.  !>^A)  dof's  not  apply,  Vcau*;*'  it  appears  tf> 
have  l>een  a  voluntarj-  payment,  and  is  90  de- 
cided to  be  in  Elli^>u  v.  8iMriwmf. 

[Of  ^fr.  Xflj>'j»'$  aigument  in  rep^  tlie  re- 
porter has  no  notes.] 

Mr.  Jxtttice  Dakisl  delivered  the  optnkMi  of 
the  court: 

In  order  to  arrive  at  the  answer  which  should 
be  given  to  the  question  oertifled  upon  this  rec- 
ord, the  objects  first  to  be  sought  forsrethe 
intention  and  meaning  of  Congre^#  in  the  en 
actment  of  the  2d  section  of  the  Act  of  Msnih 
Md,  1889,  under  whi<di  the  qnestioB  seat  iMte 
has  been  mi  f-d.  The  positive  langtiagp  of  the 
statute,  it  is  true,  must  control  every  other  rui^ 
of  interpretation,  yet  even  this  may  be  better 
tmilei-stoo<l  by  recnrrpnce  to  the  known  public 
practice  as  to  matters  in  pari  ntaUria,  asd  hj 
the  rulo«  of  law  as  previously  expounded  liy 
the  courts,  nnd  a.s  applied  to  and  a*  hnvins  in 
fluenced  tliat  practice.  The  law  as  laid  dove 
by  this  oourt  with  *raspoct to  collectors  [*240 
of  the  revenue,  in  the  case  of  Elliott  v.  ^rt- 
wmi(  (10  Peten^,  137).  antl  again  incidenUUju 
the  ca.sc  of  fiend  v.  Jh^1[}^  Peters,  268).  VJM 
cti>ely  ihut  which  iii  applicable  to  agents  in  pt 
rnte  transactions  between  man  and  msn.  "nfc 
that  a  vuluntarA-  payment  to  an  agt  ::l 
notice  of  objeotioa' wilinagi  subject  the  , 
who  sbaU  liavv  puM^MCii  his  ^rindpit; 
thai  payment  with  notice,  or  will 
against  the  i^^ftUty  of  the  demand, 
i  a  BaliiKty  on  the  \tixn  of  the  agent 
I  pay  over  to  his  priC'  'p  i!  in  d  -i  !*. 
noUc<i  or  protf!^t.  Such  wan  tim  iaw 
nounoed  mm  xh'vn  court,  and  Oongrem 
presumed  to  have  been  cognizant  «^  : 
once:  nnd  ns  the  peculiar  power  ^iVuuv^' 
the  ('onstttution  to  prescribe  nilea  o€ 
f  r  I  ion  for  all  officers  as  weTT  <  r- 1  i. 
V.  Uuiij  the  legitimate  scope  t^l  Wd/n 
tion,  they  must  be  supposed  to  Ittwsll.. 
Iv  cognizant  of  the  ^ects  anr^  fi  !it!iTi 
tldf;  court's  decisions  upon  the  OuUei  tion 
public  revenue.  With  this  kso^  dire  n  > 
sarii^  immimcd  for  them,  KkmfMm  ciin* : 
M^eoliMBk)f  the  Act  of  I88t.  tt^wuld  n 
overlooked,  for  it  Is  vn  y  mitlcriaJ  in  «i  k 
^lyc  the  views  of  Cobgfiat  xu  thub,  eimctni-. 
^■p.  i^iP ^co^  ^  the  can  fA^Hko 
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tT'iHt.  in  it«  reasoning  upon  the  second  point 
Hilimitted  to  them,  say  that  the  claimant  by 
givimr  notice  to  the  collector  would  "  put  him 
on  hi«  guard."  by  requiring  bim  not  to  pay 
over  the  money.    They  further  say  that  the 
"iv  tor  would,  by  the  Kamc  inc-ins,  Ik-  p)laced 
.  situation  to  claim  an  in<ifmnity.   The  pre- 
:nt»de  in  which  this  protection  of  the  col- 
r  was  to  be  accomplished,  or  his  indemnity 
:r»-<l,  it  is  true,  the  court  have  not  explicitly 
ired;  but  it  is  thought  to  be  no  forced  con- 
ion  of  their  language  to  explain  it  ji«  sanc- 
ig  a  right  of  retainer  in  the  collector  of 
Uie  funds  received  by  him  for  the  government ; 
for  what  shield  so  effectual  could  he  inlerix>se 
between  himself  and  the  cost  and  hazards  of 
frequent  litigation?  Indeed,  this  would  appear, 
•eoonling  to  the  opinion  of  the  court,  that  very 
pcQtoetion  which  justice  and  necessity  would 
eoQsDy  warrant.  In  practice,  this  retainer  ha-?, 
*ith  or  without  warrant,  been  resorted  to. 

And  now  let  us  look  to  the  langtiage  of  the 
Act  of  188»,  chap.  82.  sec.  2.  "  That  from  and 
ifter  the  paasaffe  of  this  act,  all  money  paid  to 
tzj  collector  or  the  customs,  or  to  any  person 
acting  as  such,  for  unascertained  duties,  or  for 
duties  paid  under  protest  gainst  the  rate  or 
moant  of  duties  charged,  Miall  be  placed  to 
the  credit  of  the  Treasurer  of  the  Unite<l  Slates, 
lupt  and  disposed  of  as  all  other  moni^y  paid 
for  duties  is  required  by  law,  or  by  regulation 
of  tlie  Treasurj'  Department,  to  be  place<i  to 
the  credit  of  the  trejisurer,  kept  and  disposed 
d;  and  it  shall  not  be  held  by  said  collector,  or 
penoo  acting  as  such,  to  await  any  ascertain- 
OKBt  of  dutws,  or  the  result  of  any  litigation  in 
idttioo  to  the  rate  or  amount  of  dut^'^  legally 
chargeable  and  collectable  in  any  case  where 
wtney  is  so  paid:  but  whenever  it  shall  be 
ahown  to  the  satisfaction  of  tlie  Secretary  of  the 
841*]  *Trea8urT,  that  in  any  case  of  unascer- 
tiined  duties,  or  duties  paid  under  protest,  more 
money  has  been  paid  to  the  collector,  or  to  the 
fWraiMi  acting  as  such,  than  the  law  requires 
vbould  have  been  paid,  it  shall  be  his  duty  to 
'  iw  bia  warrant  u|>on  the  treasurer  in  favor 
fhe  parson  or  personsentitled  to  the  overpny- 
:ii  iirccting  the  said  treasurer  to  refund  the 
•  out  of  any  monev  in  the  trensurj'  not 
-vise  appropriated. What  is  the  "plain 
'US  import  of  this  provision,  takmg  it 
•'y  and  as  a  whole?    It  is  that  all 
after  paid  to  any  collector  for  un- 
uned  duties,  or  duties  paid  under  protest 
^  ith  notice  of  obje<'tion  by  the  payer), 
•withstanding  surh  notice,  be  placed 
>he  credit  of  the  trea«^urer,  kept  and  disposed 
4S  ail  other  money  paid  for  duties  is  required 
law  to  be  kept  and  di.<;t>osed  of;  that  is,  they 
.dl  be  paid  over  by  the  collector,  received  by 
-  treasurer,  and  disbursed  by  him  in  cori- 
mity  with  appn>priation8  by  law,  precisely 
if  no  •         or  protest  had  l)oen  given  or 
iAe:  an<;  -  i.i..  not  Ix;  retained  by  the  collect- 
and  consequently  not  withdrawn  from  the 
mmamf  '      ovemmenti  to  await  any  ascertain- 
^HPc«.     .  i'-s,  or  the  result  of  any  litigation 
^Ktire  to  the  rate  or  amount  of  duties,  in  any 
Hie  in  wluch  money  is  so  paid. 
'"This  section  of  the  act  of  Congress,  consideretl 
lependentiy  and  as  apart  from  the  facts  and 
coanCances  which  are  known  to  have  pre- 
ied  ii,  and  may  fairly  be  supposed  to  have 
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induced  its  enactment,  \nust  be  understood  as 
leaving  with  the  collector  no  lien  upon,  or  dis- 
cretion over,  the  pums  received  by  him  on  ac- 
count of  the  duties  descril)ed  therein ;  but  as  con- 
verting him  into  the  mere  bearer  of  those  sums 
to  the  Treasury  of  the  Unitetl  States,  through 
the  presiding  officer  of  which  department  they 
wen*  to  l>e  disposed  of  in  conformity  with 
the  law.  Looking. then,  to  the  immcdii'te  opera- 
tion of  this  .eection  U|K)n  the  conclusions  either 
directly  announced  or  as  implied  in  the  de- 
cision of  KUt'ott  V.  SipflHxPout,  how  are  those 
conclusions  affected  by  it?  They  must  be  in- 
tluence<l  ])y  consequences  like  the  following: 
That  whereas,  by  the  dec  ision  above  mentioned 
it  is  assumed  that  by  notice  to  the  collector,  or 
by  protest  against  payment,  a  personal  liability 
for  the  duties  actually  paid  attaches  upon,  and 
that  for  his  protection  a  correspondent  right  of 
retainer  is  creatcti  on  his  part;  it  is  thereby 
made  known  (i.  e.,  by  the  statute)  that  under  no 
circumstances  in  future  should  the  revenue 
l>e  retained  in  the  hands  of  the  collector;  that 
he  should  in  no  instance  be  regarded  by  those 
making  payments  to  him  as  having  a  Hen  upon 
it,  liocause  he  is  announced  to  be  the  mere  in- 
strument or  vehicle  to  convey  the  duties  paid 
into  his  hands  into  the  treasury;  that  it  is  the 
Secretary  of  the  Treasury  alone  in  whom  the 
rights  of  the  government  and  of  the  claimant 
are  to  be  tested ;  and  that  whosoever  shall  pay 
to  a  collector  any  money  for  duties,  must  do  so 
subject  to  the  consecjuences  herein  declared. 
Such,  from  the  3d  day  of  March,  1839,  was  the 
public  law  of  the  United  States;  it  *op-  f*24i5 
crated  as  notice  to  everyone;  it  applied,  of 
course,  to  even'  citizen  as  well  as  to  officers 
concerned  in  the  regulations  of  the  revenue; 
and  as  it  removed  the  implications  on  which 
the  decision  of  Elliott  v,  Stmrtirout  materially 
rested,  that  case  cannot  correctly  control  a  ques- 
tion arisine  under  a  different  state  of  the  law, 
and  under  a  condition  of  the  parties  also  essen- 
tially different. 

It  will  not  be  irrelevant  here  to  advert  to 
other  obvious  and  cogent  reasons  by  which 
Congress  may  have  beert  impelled  to  the  enact- 
ment in  question ;  reasons  which,  it  is  thought, 
will  aid  in  furnishing  a  sf)lution  of  their  ob- 
ject. Uniformity  of  imports  and  excises  Is  re- 
quired by  the  Constitution,  Regularity  and 
certainty  in  the  pajTnent  of  the  revenue'  must 
be  admitted  by  everyone  as  of  primarj'  im- 
portance; they  may  be  said  almost  to  constitute 
the  basis  of  good  faith  in  the  transactions  of 
the  government;  to  be  essential  to  its  practi- 
cal existence.  Within  the  extended  limits  of 
this  w)untr)'  are  numerous  collection  districts; 
many  officers  must  be  intrusted  with  the 
collection  of  the  revenue,  and  i>orsons  much 
more  numerous,  with  every  variety  of  interest 
and  purpobe,  are  daily  re<iuired  to  make  pay- 
ments at  the  ports  of  entry.  To  permit  the 
receipts  at  the  <ni.stoms  to  ilepend  on  construc- 
tions as  numerous  as  arc  the  agents  employed, 
as  various  as  might  be  the  designs  of  those  who 
are  interested ;  or  to  require  that  those  receipts 
shall  await  a  settlement  of  every  dispute  or  ob- 
jection that  might  spring  from  so  many  con- 
Hiding  views,  would  Ikj  grtsally  to  disturb,  if 
not  to  prevent,  the  uniformity  prescribe<l  by 
the  Constitution,  and  by  the  same  means  to 
withhold  from  the  government  the  means  of 
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fulfilling  ite  impuilani  cugagetneuts.  In  the 
view  of  mischiefs  so  eerioiwi,  and  with  the  in- 
tention of  preventinp:  or  remedying  them,  noth- 
ing would  selui  m(.irt'  probable  or  more  reason- 
able, we  might  add  more  necessary,  than  that  the 
government  ahould  endeavor  to  devise  a  plan 
by  which,  ns  far  as  practicable,  to  retain  its 
flst  al  opeini  i  iis  w  idiiri  W-  awn  control,  thereby 
insuring  that  uuiiormitv  in  practice,  enioined 
by  the  theory  of  the  Oomtltiition,  ura  thai 
punrtiuility  whicli  i-^  irdispensahle  to  the  bt-ne- 
lit  of  all.  Huch  a  plan  has  Congress  devised  in 
the  act  in  queation.  We  hav«  no  donhla  of  the 
(i1»jects  or  the  iuipi  rf  of  that  act  ;  we  cannot 
doubt  that  it  cousii lutes  Uie  Secretary  of  the 
Treasury  the  source  whence  instnictiona  are  to 
flow:  tl':it  it  controls  Ixtth  the  position  and  the 
conduct  of  collectors  of  the  revenue;  Uiat  it 
haa  denied  to  them  every  right  or  authority  to 
retain  any  portion  of  the  revenue  for  purpo>-»**^ 
of  conteslat  ion  or  iudemuity ;  has  ordered  aiui 
declared  those  collections  to  be  the  mere  or- 
'znm  of  receipt  and  transfer,  and  hn»  made  the 
liead  of  the  TreuMiry  Department  the  tribunal 
for  the  examination* of  claima  for  dtttiea  said  to 
have  been  improperly  paid. 

It  has  been  urged  that  the  clause  of  the  Act 
of  1839  declaring  that  the  money  received  shall 
not  be  held  bv  any  collector  to  await  any  ascer- 
tainment of  duties,  or  the  result  of  any  litiga- 
243*]  tion  in  relation  *to  the  nvt*  i  amount 
of  duties  legaUy  duu:g6abie  and  collectable  in 
where 


any  case  where  mon^  is  ao  pidd:  shows  that 

Congress  did  not  mean  to  deprive  the  party  of 
his  action  of  amunpnt  against  the  collector; 
that  litigation  of  that  deecnption  waa  still  con- 
templated, and  that  the  only  object  of  the  Inv, 
was  to  place  the  money  in  dispute  in  the  pos- 
aeeaion  of  the  treasurer,  to  await  a  deciuon. 
instead  of  leaving  it  in  the  hands  of  the  col- 
lector. The  court  cannot  assent  to  this  con- 
itruction.  It  will  Ite  remembered  that  the  two 
principal  cases  in  which  collectors  have  claimed 
the  right  to  retain,  have  been  those  of  unascer- 
tained duties,  and  of  suits  brou^it,  or  threat- 
ened to  be  brought,  for  the  recovery  of  duties 
paid  under  prote.'^t.  ll  is  matter  of  history  that 
the  alleged  riirhi  to  retain  on  these  two  accounts, 
had  led  lo  crwit  abuses,  and  to  much  !osh  to  the 
pjihlic;  and  it  is  to  these  two  snhjects.  there- 
fore, that  the  aci  of  ( ■<»iij.'ress  particularly  ad 
drusseH  itself,  it  begins  by  declaring  that  all 
money  received  on  these  accounts  shall  be  paid 
into  ihe  treasury;  and  tlun.  in  order  to  show 
that  the  collector  is  not  the  person  with  whom 
any  clidms  for  this  money  am  to  be  adjusted, 
or  who  is  to  be  held  ref*|H)iisil)k'  for  it.  the  act 
proc<?udit  to  declare  tlial  the  nujuey  ahull  not 
remain  in  his  hands  even  if  the  protest  to  fol- 
lowc-^l  by  a  suit;  that,  nolwitliHtaiidinj;  suit  may 
be  bn^ugiit  ni;ainst  him,  he  ^ludl  still  piiy  the 
money  into  the  treasury,  and  that  the  contro- 
versy shall  l)e  adjusted  wiili  the  secretary.  Con- 
gress suppo8e<i.  prohably,  tiiat  a  party  might 
ch<x>se  to  sue  the  collector,  as  baa  been  done  in 
tliirt  instance:  but  it  does  not  by  anv  mmn-  f. «1 
low  that  it  wjis  intended  lo  make  liiiu  lialj.t.  iii 
tiie  suit,  or  to  give  the  jwkrty  the  right  of  re- 
covery again.^t  him.  Tlie  words  used  go  to 
show,  that  neither  a  protest  which  is  mentioned 
in  tlie  first  pan  f  the  .section,  nor  a  suit  which 
is  mentioned  ia  Xho  clause  of  which  we  are 
iq)eaking.  shall  ha  a  pretest  or  txiem^  Sm  m- 


taiuing  the  money.    Suppose  ihe  word*  in  re- 
lation to  a  litigation  liad  been  omitted,  and  ths 
hiw  had  said,  that  the  collector  should  not  re- 
tain tlie  money  for  any  ascertainment  of  dutiet. 
but  that  the  Secretary  of  the  Treasury  in  that 
case,  as  well  as  in  the  case  of  duties  pud  under 
protest,  dtottid  edjwt  the  claim  and  pay  wbst 
was  really  due.  The  omission  supposed  would 
have  strohglv  implied  that,  if  there  was  lido- 
tkm.  he  ml^t  retrin,  and  ft  miffhthentdwWi 
much  show  of  reason,  that  hy  forbiddinir  Vm 
to  retain  for  unascertained  duties,  but  not  for- 
bidding him  to  retain  In  case  of  Utigatioo  for 
duties  paid  under  protest,  implied  that  he  rfiul-I 
uot  retain  for  the  former,  but  might  for  tlu:  lit- 
ter.  We  hold  it  not  a  logical  mode  of  rauna- 
ing  where  the  omission  of  words  would  evi- 
dently lead  to  a  particular  conclusion,  to  ar«ue 
that  their  insertion  can  do  the  same  thing.  Be- 
A<]o<i         litigation  spoken  of.  and  which  \t 
biiid  lo  lead  to  this  result,  is  a  litigaiittu  for 
dutlea  paid  under  protest,  and  not  for  over* 
payments  of  una-srertained  dutic-*.    If  fb<^ 
words  were  intended  to  .sanction  suits  se.iinsi 
collectors  for  the  fonner,  why  are  litiL'ai!- ;  • 
*for  the  latter  not  also  countenanced?  (*!S44 
Independently  of  this  statute,  the  colk«tar 
might  have  Ik'cd  sue<l  for  overpaynienls  on  un- 
ascertained duties  as  well  as  for  dotics  psid 
under  protest  And  It  can  hardly  be  reeoodM 
with  reason  or  consistency  that  Congresi' 
signed  to  preserve  ihe  right  of  suit  in  the  ose 
eaae.  and  to  denv  it  In  the  other.  Yet  if  thm 
words  have  the  force  contended  fo^  by  ib<  d<^ 
fendant  in  error,  they  give  the  right  of  acttoa 
against  the  collector  for  dntiee  paM  under  fNO- 
trst  nnly  leaving  the  oarty  whf>  has  overpaiii 
unascertained  and  estimated  duties,  no  mneuf 
but  that  of  retorting  to  the  Secretary  of  the 
Treasury.   It  would  be  difficult  ?n  -i-Mira  say 
good  reason  for  such  a  diversity ;  w  e  think  now 
such  was  intended,  that  none  such  in  reahty 
exisf^  tlint  the  law  intends  merely  to  dfrl»r« 
that  ll  u  protest  is  followed  by  a  suit,  the  duti«» 
in  that  case  M  well  as  in  the  other  Aail  be  paid 
into  the  treasury,  and  shall  not  remain  in  tlie 
hands  of  the  collector  to  abide  tiie  result  of  the 
suit.    The  conclusion  to  which  we  have  come 


upon  this  statute  is  greatly  strengthened  tq 
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which,  in  suits  brought  by  tiie  United 
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for  the  euforaBOWBt  the  revenue  laws,  er  fold 
the  collecliott  cf  drtht  <<re,  or  alleged  to  bedw 

on  mcTchandise  imported,  nil  ticriz*  -  ?i  xvr  t  ' 
error  from  ihjm  oourt  to  the  circuit  i^^mmi  »«Hrt 
out  regard  to  tka  emn  in  controversgr.  Tladjl^ 

je<::  of  this  law  undmililfdiy   \sa>,  ti'  <•!  ^ 
:  uniformity  of  decision  m  i^i^^d  ih» 
I  impoeed.   VHotU)  the  Act  ^  188B  lha  ^ 
I  often  differciiri"";  r.f  I *piiur,[i  Its  ihe  circuit 
.       ooiuUruciioii  < 't  tlu'  ^iui 
toot  tewWMi  the  itiii  uiit  In 
j  loo  sms'f  trr  f-n<^Wc  (■  it  tier  j'ljirty  T>rui!i:""T 
.  lie  re  fur  revuiai  bv  writ  o£  t^im.  iL  chii  bar 
i  then,  1ft iMI^ed  that  when  GkmflDi^^  wa;^ 
ing  me8«nrf»«  expresslv  to  .«tH''urp  Tinifi">rnii<y 
decision  aud  practice  iu  n^hikm.     ihe  sm*' 
of  duties  imposed  by  law.  tb^vo^d  harr  c 
fined  the  writ  of  error  to  CMea  hnight  bv 
United  States,  when  they  wAaeiaatall  ami' 
and  refused  it  m  >uiis  affsm-si  collector^ 
similar  coutrovenies,  if 
such  suiis  could  still  be 
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Im  heretofore  been  in  thi8  latter  form  that  the 
imount  of  duties  (■laime<I  has  tieen  far  more 
frequently  contested,  than  bv  suits  brought  by 
lie  United  States.    And  if  Chin  form  of  Iryiug 
the  question  had  not  been  intended  to  W  inken 
ivaj  by  the  Act  of  1839,  there  could  have  l)een 
DO  reason  for  excluding  it  from  the  Act  of 
'^i4.    For  the  p»iri)08C8  obviously  designed  by 
ji»  law,  it  would  have  been  much  more  im- 
portant to  the  public  to  have  allowed  the  writ 
f  error  in  suits  nmiinst  collectors,  than  in  suits 
r:<titute<l  by  the  I'nited  States,  supposing  suitu 
■■  the  former  description  to  be  still  maintain- 
sl)le:  and  the  omission  of  such  a  remedy  strongly 
nnpiif-s  that  the  I^egislature  supposed  such  suits 
rfiulfl  be  no  longer  maintained. 

ll  u»  contended,  however,  that  the  language 
tod  the  puqxwes  of  Congress,  if  really  what 
we  hohl  them  to  be  declared  in  the  statute 
245 •]  *of  1889,  cannot  be  sustained,  because 
they  would  be  repugnant  to  the  Constitution, 
iBMmuch  as  they  would  debar  the  citizen  of 
his  right  to  resort  to  the  courts  of  justice.  The 
iopremacy  of  the  Constitution  over  all  officers 
Md  «ufhoriiies,  both  of  the  federal  and  State 
goTemmenls.  and  the  sanctity  of  the  rights 
goarantied  by  it.  none  will  question.  These  are 
tMwv.wkn  on  all  sitles.  The  objection  above  re- 
Jerr*-(]  to  a^lmits  of  the  most  satisfactory  refu- 
w  I^is  may  be  foimd  iu  the  following 
p(»iUuu>,  familiar  in  this  and  in  most  other 
gorervments,  viz. :  that  the  government,  as  a 
gneral  rule,  claims  an  exemption  from  being 
neA  in  its  own  courts.  That  although,  as 
charge<l  with  the  administration  of  the 
it  will  resort  to  those  courts,  as  means  of 
g  this  great  end.  it  w^ill  not  permit  itself 
impleadni  tJierein,  save  iu  instances  form- 
conceded  and  express  exceptions.  Second, 
m  the  doctrine  »o  often  ruled  in  this  court,  that 
Ifaejudicial  power  of  the  United  States,alihough 
its  origin  in  the  Constitution,  is  (except 
ratM  instances,  applicable  exclusively 
court).  det>endent  for  its  distribution  and 
izatton.  and  for  the  modes  of  its  exercise, 
'y  upon  the  action  of  Congress,  who  pos- 
tbe  sole  power  of  creating  the  tribunals 
ierior  to  the  Supreme  Court),  for  the  exer- 
of  the  judicial  power,  and  of  investing 
with  jurisdiction  either  limited,  concifr- 
t.  or  excfu.'iive.  and  of  withholding  jurisdic- 
t  from  them  in  the  exact  degrees  and  char- 
er  which  to  Congress  may  seem  proper  for 
poblicgood.  To  deny  this  position  would 
to  derate  the  judicial  over  the  legislative 
of  the  government,  and  to  give  to  the 
powers  limited  by  its  own  discretion 
It  follows,  then,  that  the  courts  created 
tute.'must  look  to  the  statute  as  the  war- 
for  their  authority :  certiunly  they  cannot  go 
the  statute,  and  assert  an  authority  with 
they  may  not  be  invested  by  it,  or  which 
cJearly  denied  to  them.  1*his  argument 
Impaired  by  admitting  that  the 
power  shall  extend  to  all  cases  arising 
the  Constitution  and  law s  of  the  United 
P«feclly  consistent  with  such  an  ad- 
is  the  truth,  that  Ihe  organization  of 
jodichU  power,  the  detinitiou  and  distri- 
of  the  subjects  of  jurisdictlcm  in  Ihe 
tribiinals.  and  the  mmles  of  their  action 
■athuriiy,  have  been,  and  of  right  must  l>e, 
work  of  the  Legislature.    The  exjstence  of 
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the  Judicial  Act  itself,  with  its  several  supple- 
ments, furnishes  prtjof  unanswerable  on  this 
point.  The  courts  of  the  United  Stales  are  all 
limited  in  their  nature  and  constitution,  and 
have  not  the  powers  inherent  in  courts  existing 
by  prescription  or  by  the  common  law. 

In  devi.sing  a  system  for  imposing  and  col- 
lecting the  public  revenue,  it  was  competent 
for  Congress  to  designate  the  otticer  of  the  gov- 
ernment in  whom  the  rights  of  that  govern- 
ment should  be  represented,  in  any  conflict 
which  might  arise. and  to  prescrilK*  the  manner 
of  trial.  It  is  not  imagined,  that  by  so  doinuf 
Congress  is  justly  chargeable  with  usurpjition, 
or  that  the  citizen  is  thereby  (leprived*of  [*1240 
his  rights.  There  is  nothing  arbitrary  in  such 
anangements;  they  are  general  in  their  charac- 
ter; are  the  result  of  principles  inherent  in  the 
government;  are  defined  and  promulgated  ns 
the  public  law.  A  more  striking  example  nf 
the  lowers  exerted  by  the  government,  in  rela- 
tion to  its  tiscal  concerns,  than  is  seen  in  the 
Act  of  1839,  is  the  power  of  distress  and  sale, 
authorized  by  the  Act  of  Congress  of  May  IStli, 
1820(3  Story.  1791).  upon  adjustments'of  ac- 
counts by  the  First  Comptroller  of  the  Treasury. 
This  very  .strong  and  summary  proceeding  has 
now  t>een  in  practice  for  nearly  quarter  of  a  cen- 
tur)  ,  without  its  regularity  having  been  question- 
ed, so  far  as  is  known  to  the  court.  The  courts 
of  the  United  States  can  take  cognizance  only 
of  subjects  assigned  to  them  expressly  or  by 
necessary  implication;  a  fortiori,  they  can  take 
no  cognizance  of  matters  that  by  l:iw  are  either 
denied  to  them  or  expressly  referred  ad  aliiid 
exatntn. 

But  whilst  it  has  l)een  f'eemed  proper,  in 
examining  the  question,  referred  by  the  Circuit 
Court,  to  clear  it  of  embarrassments  with  which, 
from  its  supposed  c<»nnection  with  the  Con- 
stitution, it  is  thought  to  l)e  environwl,  this 
court  feel  satisfied  that  such  embarrassments 
exist  in  imagination  only  and  not  in  reality: 
that  the  case  and  the  question  now  before  them 

{)re8ent  no  interference  with  the  Constitution 
n  any  one  of  its  provisions,  and  may  be,  and 
should  be  disposed  of  upon  the  plainest  princi- 
ples of  common  right.  In  testing  these  propo- 
sitions it  is  proper  to  recur  to  the  case  of  Elliott 
V.  SuHirtvcout,  and  again  to  bring  to  view  the 
grounds  on  which  that  case  was  ruled.  It 
was.  unquestionably,  decideii  upon  principles 
which  may  be  admitted  in  onlinary  cases  f>f 
agency,  which  expressly  recognize  the  right, 
nay,  the  duty  of  the  agent  to  retain,  and  make 
his  omission  so  to  retain  an  ingredient  in  the 
gravamen  or  breach  of  duty,  whence  his  liability 
and  his  promise  are  implied  by  the  law.  The 
language  of  the  court  (10  Peters,  154)  is  this: 
"There  can  be  no  hartlship  in  rer|uiring  the 
party  to  give  notice  to  the  collector  that  he  con- 
siders the  duty  claimed  illegal,  and  put  him  on 
hi.s  guard  by  reqtiiring  him  not  to  pay  over  the 
money.  The  collector  would  then  ix;  placed 
in  a  situation  to  claim  im  indemnity  from  the 
government.  But  if  the  party  is  entirely  silent, 
and  no  intimation  is  given  of  an  intention  to 
seek  repayment  of  the  m(iney,  there  can  l)e  no 
ground  uptm  which  the  collector  can  retain  the 
money,  or  call  upon  the  government  to  indem- 
nify him  against  a  suit."  Here,  then,  the  right 
anrl  the  duty  of  retainer  are  sanctionetl  in  (lie 
officer;  without  them  the  notice  spoken  of 
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would  be  nugatory — a  vain  act,  wiiirU  the  law 
never  requires.  And  this  right  arni  this  duty 
in  oflicer,  and  this  injunction  of  notice  to 
him,  must  all  1)C  utnlfistood  and  are  pro- 
pounded ill  this  deci?.iou  as  principles  or  pre- 
cepts of  the  law,  with  tlic  knowledge  of  wblcfa 
&ich  of  the  parties  mu^t  stand  a£fected. 

The  action  of  a»»ximpsit  for  money  had  and 
receivetl,  it  Is  said  by  Lord  Munstield  (Bun. , 
1012»  Motu  V.  Mtu^arUn),  will  lie  in  general 
wbenever  the  defendant  baa  received  money 
247*]  which  is  the  property  "of  the  i)lainttff, 
and  which  the  dufcnaaut  is  obliged  by  the  ties 
of  natural  Jualioe  and  equit>-  to  refund.  And 

IW  Buller,  Jmtici  .  in  Sfralto,.  v.  Rn^t/iU  (2  T. 
K,  870),  "that  this  action  has  been  of  late 
jreara  extended  on  the  ininciple  of  its  being  con- 
sidered like  a  bill  in  equity.  And,  therefore, 
in  order  lo  reeover  money  in  tins  form  of 
action  the  party  nuist  show  that  he  has  equity 
and  conscience  on  his  side,  and  cuidd  recover 
in  a  court  of  equity."  These  are  the  ceueral 
grounds  of  the  action  as  given  from  high  au- 
thority. There  must  bo  room  for  implication 
as  between  the  parties  to  the  action,  and  the 
recovery  m\i&t  he  ex  equoet  bono,  or  it  can  never 
be.  If  the  action  is  to  depend  on  the  principles 
laid  down  by  the-se  judges,  and  ebpeciuUy  by 
Buller,  a  case  of  hardship  merely  could  scarcely 
be  founded  upon  them;  much  less  could  one 
of  injustice  or  op[)re88ion,  nor  even  one  which 
arose  from  irreiruhirity  or  indiscretion  in  the 
plaintifl'B  own  conduct.  So  far  as  the  lia- 
mlity  of  agents  In  this  form  of  action  appears 
to  have  b^n  considered,  the  general  rule  cer 
taioly  ia,  that  the  action  should  be  brought 
against  the  principal  and  not  against  a  known 
agent,  who  is  discharged  from  liability  hy  a 
bcna  ^ide  i>aymeui  over  to  his  principal,  unless 
antenor  to  making  payment  over  he  shall 
have  had  notice  from  the  plaintiff  of  his  right 
and  of  his  intention  to  claim  the  mouey.  The 
absence  of  notice  will  be  an  exculpation  of 
the  agent  in  every  instance.  And  with  regard 
to  the  effect  of  the  notice  in  lixingliabilitv  upon 
tlie«gent.  thateffect  is  depetident  on  IbeKnown 
powers  of  the  Hj^eut  and  the  character  of  his 
agency.  If,  for  instance,  thei^eut  was  k^nown 
to  bti  a  mere  carrier  or  vehicle  to  transfer  to 
hi.**  eini>!o3'er  the  amount  rereived.  payment  to 
the  agent  with  sudi  knowledge,  uhhougli  ae- 
coinpaiuttl  with  a  denial  i>\  the  justice  of  the 
demand,  would  seem  ifM-.\(  luUcevery  idea  of  an 
agreement,  expressor  inii>h(  d.  on  the  p.-irt  of  the 
agent  to  refund,  and  eouJd  furnish  no  ground 
for  (his  action  against  the  agent  who  should 
pay  over  the  fund  received  lo  his  principal. 
This  doctrine  is  believed  lo  l»e  saiietioueil  Ijy 
the  catie»  of  (Ji'i^iuiwau  v,  Umd  (4  T.  \L.  55:jf, 
of  €M^v.  Wright  (A  Taunt.,  198),  and  of  T<.j>c 
V.  Ilvckin  (7  Barn,  v.'t  rre.->s. ,  101).  'Tis  true 
that  the  caso  in  Tauiil.  uud  that  from  Darn. 
&  Cress,  were  not  Instances  of  pavtuent  under 
protest;  but  the  cas,-  from  4  T.'K.  Ints  this 
common  feature  with  that  'wfore  us,  that  it 
was  an  a<'tjon  against  an  e>,'  i  liheer  for  du- 
ties .saiil  lo  have  Ikjcu  illegally  collected,  iu 
which  the  plaint ilT  denied  die  legMUly  of  the 
demand,  though  he  subsequenlty  paid'it.  But 
all  throe  of  lhe.se  cai>es  concur  in  condemning 
the  harshness  of  a  rule  wldch  would  subjccl 
an  agent,  who  i.s  a  mere  channel  of  conveyance 
or  delivety  of  the  amovut  which  miglii  pass 


through  hw  hands.  Neither  of  the>se  cases  was 
affected  by  a  positive  statutory  mandate  re- 
quiring the  agent  lo  make  payment  ofcr  to  lu» 

principal. 

Anotlier  principle  held  to  be  fundanu-uiji!  to 
thitt  action  is  this:  that  there  must  qxvX  a  priv- 
ity Ixitween  the  plaintiff  and  defendant ;  some- 
thing on  which  an  obligation,  an  euLMgeujent.  a 
l)ronuse  from  *the  latter  to  the  former  [*248 
can  be  implied;  for  if  such  implicatioii  be  ex- 
cluded trim  the  relatloa  between  the  putieB 
b}'  positive  law,  or  by  inevitable  leciil  intcjl 
nient,  every  foundiuion  for  the  promise  aod  oi 
the  action  upon  it  is  destroyed:  for  nooecso 
be  presumed  or  permitted  to  prond^e  whateitler 
law  or  rea.son  does  not  warrant  or  mav  actuaUj 
forbid.   Thus,  where  bankers  received  tllb 
from  their  foreign  correspondents,  with  direc- 
tions to  pay  the  amount  to  the  plaintiff,  but  oq 
beingapplied  toby  him  ref  asedlodoso.^dthou^ 
they  afterwards  received  the  amount  of  thtae 
bills;  it  was  held,  that  an  action  for  moutr 
had  and  received  would  not  lie  to  rwover  tt 
from  them,  there  being  no  privity  ktween 
them  and  the  plaintiff.    Lord  £llenburau!!h 
observed,  the  defendants  miglU  hold  for  ibe 
benefit  of  the  remitter,  until  by  some  engsgf- 
meut  entered  into  by  themselves  with  the  per- 
sons who  were  the  objects  of  the  remitianet . 
they  had  precluded  themiielves  from  so  doii^; 
but  here,  so  far  from  there  being  such  an  m- 
gagement.  they  repudiated  it  altogether.  ( It'"" 
lUTM  V.  EtereU,  14  East,  582.)  Again,  whue 
J. ,  an  altomev,  who  was  aoeustoroed  to  raerire 
dues  for  the  plaintiff,  went  from  home.  It  :iv'a-.' 
B.,  bis  clerk,  9A  the  office;  B.,  in  the  absence 
of  hfs  master,  reedved  money  on  acoooet  of 
the  above  dues  for  the  client,  which  be  w:>,«  iu 
tborized  to  do.  and  gave  a  receipt  "  B.,  fur  Mr. 
J."  J.  was  in  bad  drcumstanoes  wb»  be  Mi 
home,  and  never  returned.    B.  afterwrini«  n 
fusai  to  pay  the  money  to  the  client,  f>D 
an  action  for  money  had  and  received  againit 
him,  ii  was  held  not  to  lie;  fi)r  the  dt-fenilsni 
received  ihe  monev  as  the  agent  of  his  tuit^icr. 
and  was  accountable  to  hhn  for  it;  the  ma.stcr. 
on  the  other  hand,  being  answerable  to  the  cli 
ent  for  the  money  receiveti  by  the  clerk.  th«» 
w  as  no  privit}'  of  contract  beiwitn  the  pre«iii^ 
plainlilT  and  the  defendant.    {Stscen*  v,  Ai^ 
'•oi-k.  3  Barn,     Adolph.,  354.)   Soiu  tfaemst 
of  Sims  ,1  al.  V.  lintfain  at        (4  BsTB.  4t 
Adolph.,  375).    A.,  B.,  and  others,  woe  ]Mrt 
owners  of  a  ship  iu  the  service  of  the  EbM  Ib» 
dia  Company:  B.  was  managing  owner, sll 
employedC.as  kmmmk  anaC.  kept  a  sifft- 
rate  account  on  1^  doq^di  ^vith  B.  as  sudi  wtm- 
aging  owner.    In  order  to  obtain  paj  i-' : " 
sum  of  money  fco^  ibe  East  Inaia  mtipigjr; 
on  account  of  tlif^^p.  it       necesBscy  mm 

the  receipt  should  be  signed  by  c:  t  mfft^ 

the  owners  besides  the  managtDg  ^wueti^tl^^ 
upon  a  receipt  Iwing  signed  ay  B.  and 

r  f  the  owners,  C.  receH  <  1  C  v  i 
coiiiu  of  the  ship,  and  placed    w  Um« 
1^  iu  hiK  tKx>ks  as  managing  owner; 
owners  having  brnnch*  m.  ' in/;,  hail 
to  recover  the  uaiauee  oi'  iLai  .owvii*^!. 
that  C.  had  received  the  romiey  •adiE|ptT: 
B.,  and  was  accountable  to  hiT)  for  tt  xiA  ^\ 
there  was  no  privity  betweeii  Uts^^-'tber  i 
owucrs  and  C,  and  conseQuebAr>^l(||k:^t  the 
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tre  the  cases  of  Rogers  v.  Kelly  (2  Camp..  123). 
tod  E(Uen  V.  Read  (3  Camp. ,  339).  and  Wed- 
Like  V.  Hu$ley  (I  Crompton  &  .Tarvis,  83).  If, 
indeed,  the  defendant  has  consented  (where  he 
249*J  can  properly  •conw-nt)  to  hold  the  money 
for  the  use  of  (he  plaintifT,  he  may  be  liable. 
And  it  IS  conceded  that  his  consent  need  not 
be  express,  but  it  must,  if  not  so,  rest  up<^n  fair 
and  natural  implication  or  legal  intendment. 
Where  such  implication  or  intendment  ia 
a-.liKltMl.  forbidden  by  the  position  of  the  par- 
tits,  bv  positive  law,  or  by  the  cliaraoler  of  the 
tnuutactioD.  ooDsent  or  any  obligation  uik)u 
Ahich  to  imply  it  is  entirely  removed. 

We  have  thus  stated,  and  will  here  recapitu- 
late, tbe  principles  on  which  the  action  for 
nooey  had  and  received  may  be  maintained. 
Tbey  are  these:  IsL  Whenever  the  defendant 
h«  received  money  which  is  the  proix?riy  of 
tbe  plaintiff,  and  which  the  defendant  is  obliged, 
by  the  ties  of  natural  justice  and  equity,  to  rc- 
fttod.  2d.  In  the  case  of  an  agent,  where 
foch  agent  is  not  notoriously  the  mere  carrier 
or  instrument  for  transferring  the  fund,  but 
has  the  power  of  retaining,  and  Ix-fore  he  has 
ptkl  over  has  received  notice  of  the  plaintiil'.s 
claim,  and  a  warning  not  to  part  with  the  fund. 
3d.  Where  there  exists  a  privity  between  the 
pMn*tff  and  the  defendant.  Let  the  ca.se  be- 
Tneeu  be  brought  to  the  test  of  these  rules. 
The  2d  section  of  the  act  of  Congress  declarer, 
iiA,  that  from  its  passage,  all  money  paid  to 
say  collector  of  tlie  customs  for  unascertained 
duties,  or  duties  paid  under  protest  against  the 
rale  or  amount  of  duties  charged,  shall  be 
placed  to  the  credit  of  the  treasurer,  to  be  kept 
aod  applied  as  all  other  money  paid  for  duties 

2 aired  bv  law;  second,  that  they  .shall  not  be 
1  by  the  collector  to  await  any  a.scertain- 
mest  of  duties,  or  the  rcsidt  of  anv  litigation 
.noeemlng  the  rate  or  amount  of  duty  legally 
bargeable  or  collectable ;  and,  third,  that  in  all 
caaea  of  dispute  as  to  the  rale  of  duties,  appli- 
'Htkm  shall  be  made  to  the  Secretary  of  the 
<  reaaorj,  who  shall  direct  the  repayment  of 
4ay  money  improperly  charged.    This  section, 
as  a  part  of  the  public  law,  must  l)e  taken  a.s 
notice  to  all  revenue  officers,  and  to  all  imiwrt- 
maud  others  dealing  with  those  officers  iu  the 
line  of  iheir  duty.    There  is  nothing  obscure 
or  equivocal  in  this  law ;  it  declares  to  every 
ooe  subject  to  the  payment  of  duties,  the  dis- 
Ition  which  shall  be  made  of  all  payments 
future  to  collectors;  tells  them  those  officers 
liave  no  discretion  over  money  received 
and  especially  that  they  sliall  never 
it  to  await  the  result  of  any  contest  con- 
tbe  right  to  it;  and  that  qiu>ad  this 
the  statute  has  converted  those  officers 
mere  instruments  for  its  tranefer  to  tbe 
With  full  knowledge  thus  imparted 
hj  the  law,  can  it  be  correctly  underslorKl  that 
the  party  making  payment  can.  ex  equo  et  bono, 
I^HHar  a^nst  the  officer  for  acting  in  literal 
HlPptmity  with  the  law,  converting  thea*by 
Hi  performance  of  his  duty  into  an  offense;  or 
that  upon  principles  of  equity  and  good  con- 
<cieDce.  an  obligation  and  a  promise  to  refund 
shall  he  implied  against  the  express  mandate  of 
liielaw?   Such  a  presumption  appears  to  us  to 
be  nbrcviiTe  of  every  rule  of  right.  The 
OKm  correct  inference  seeias  to  be.  tluit  pay- 
■200*1  neot  under  such  circumstances  *must. 


ex  equo  et  bono,  nay,  ex  necemtnte,  and  in  de- 
spite of  objection  made  at  the  time,  be  taken  as 
being  made  iu  conformity  with  the  mandate  of 
the  law  and  the  duty  of"  the  officer,  which  ex- 
clude not  only  an\'  implied  promise  of  repay- 
ment by  the  officer,  but  would  render  void  an 
express  proini.se  by  him,  founded  upon  a  viola- 
tion both  of  the  law  and  of  his  duty.  The 
claimant  had  his  option  to  refu.se  payment ;  the 
detention  of  the  goods  for  the  adjustment  of 
dutk^.  iKMntr  an  incident  of  probable  occtir- 
rence,  to  avoid  this  it  could  not  be  permitted 
to  effect  the  abrogation  of  a  public  law.  or  a 
system  of  public  policy  essentially  connected 
with  the  general  action  of  the  government. 
The  claimant,  moreover,  was  not  without  other 
modes  of  redress,  had  he  chosen  to  adopt  them, 
lie  might  have  a.s.serted  his  right  to  the  posses- 
sion of  the  goods,  or  his  exemption  from  the 
duties  demanded,  either  by  replevin,  or  in  an 
action  of  detinue,  or  perhaps  by  an  action  of 
trover,  upon  his  tendering  the  am(»unt  of  duties 
admitted  by  him  to  be  legally  due.  The  legiti- 
mate inqufry  before  this  court  is  not  whether 
all  right  of  action  has  been  taken  away  from 
the  party,  and  the  court  responds  to  no  such 
inqiiirj'.  The  question  presented  for  decision, 
and  the  only  question  decided,  is  whether,  un- 
der the  notice  given  by  the  statute  of  1839.  pay- 
ments made  in  despite  of  that  notice.  thoui>h 
with  a  protest  against  their  supposed  illegality, 
can  constitute  a  ground  for  that  implied  obli- 
gation to  refund,  and  for  that  promise  inferred 
by  the  law  from  such  obligation,  which  are  in- 
sepanible  from,  and  in<leed  are  the  only  founfla- 
tion  of  a  right  of  recovery  iu  this  particulfir 
form  of  action.  And  here  is  presented  the  an- 
swer to  the  a.s.sertion  that  by  the  Act  of  1830.  or 
by  the  construction  given  to  it  by  this  court, 
the  party  is  debarred  all  access  to  the  courts  of 
justice,  and  left  entirely  at  the  mercy  of  an  ex- 
ecutive officer.  Neither  have  Congre-^s  nor 
this  court  furnished  the  slightest  ground  for 
the  alxjve  assertion. 

But  the  objection  to  a  recovery  in  this  action 
may  he  farther  extended,  upon  grounds  which 
to  the  court  appear  to  l)e  insuperable.  We  all 
know  that  this  action  for  money  had  and  re- 
ceived is  founded  upon  what  tin?  law  terms  an 
implied  promise  to  pay  what  in  givxi  conscience 
the  defendant  is  lM)und  to  pay  to  the  plaintitT. 
It  l)eing  in  such  case  the  duty  of  the  defendant 
to  pay.  the  law  imputt^s  to  him  a  pnmiise  to 
pay.  This  promise  is  always  oliarge<l  in  the 
declaration,  and  must  be  so  charged  in  onler 
to  maintain  the  action.  It  was  ui>on  this  prin- 
ciple that  the  action  for  money  had  and  received 
was  sustained  in  the  case  of  EUuttt  v.  Sicart- 
wout.  There  money  had  lMM.'n  t^iken  by  the 
collector  for  duties  which  were  not  imposed. 
Tliis  money  lawfully  l)elonge<i  to  the  plaintiff: 
it  was  the  duty,  therefore,  of  the  collector  to 
pay  it  back  to  him.  The  collector  was  not 
bound  to  pay  it  to  the  treasurer,  for  the  law 
did  not  command  this  di.spositition  of  it.  It 
did  not  belong  to  the  United  States,  who  had 
no  right,  therefore,  to  demand  it  of  him,  and 
coultf  not  have  recovcreti  it  agJiinsl  him  in  a 
suit,  if  he  had  paid  it  back  to  the  true 
•owner.  It  being  the  duty  of  tbe  col-  ["SS 1 
lector  to  return  wTiat  he  had  unlawfjilly  taken, 
the  law  imj)lied  on  his  part  a  promise  to  do  so; 
and  on  this  implied  promise,  arising  or  iuferreii 
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from  •  duty  imposed  upon  him,  the  action  was 
Diaintained.   The  proteM  and  notice  were  to 

him  of  no  further  importance  than  to  warn 
him  to  liold  over,  and  to  take  away  an  excuse 
he  mi};ht  otherwise  have  had  from  payment  to 
hi<  piinfipal.  It  was  his  duty.  tlu- hiw  llien 
si<»ud.  not  lo  pay  over,  but  to  pay  hack  to  the 
party  from  whom  he  had  collected  without  le- 
gal authority,  when  warned  that  this  party 
should  look  to  him  for  re-imhurscment.  and 
noi  to  hi8  prmcipal.  But  the  law  never  implies 
a  promise  to  pay,  unless  duty  creates  ttie  obli- 
gn  lion  to  pay ;  and  more  especially  it  never  im- 
plie-i  !i  promise  to  ilo  an  acf  (  oi  iirary  to  duty 
or  contrary  to  law.  Now.  under  the  statute  of 
1899.  if  tne  collector  receives  money,  though 
for  duties  not  due,  it  is  neverthdess  maile  his 
duty  to  pay  it  into  the  treasurr,  to  be  repaid 
there,  if  the  party  claiming  is  joand  to  be  en- 
titled to  it.  And  t!i(  iijesliou  here  is,  will  the 
law  imp^  a  promisrc  from  the  collector  to  do 
that  wluch  is  contrary  to  his  official  duty,  con- 
trnr}*  to  the  command  of  a  positive  statute?  If 
it  will  not,  then  the  action  of  a«nimpnt  for 
money  had  and  recced  wlil  not  lie  in  this 
case. 

Moreover,  the  law  will  never  imply  a  prom 
See  where  it  would  l>e  unjust  to  the  paity  to 
whom  it  would  be  imputed,  and  contrary  to 
equity  so  to  imply  it.  Suppose  the  collector 
should  not,  as  directed  by  law.  pay  the  money 
into  tile  treasury,  the  United  StHt^^';  niiidit  un- 
doubtedly niaintAin  an  action  uguiusi  hiui  lor 
money  had  and  received  to  their  use.  Because 
It  being  his  duty  to  do  so.  the  law  would  imply 
a  promise  to  pay  it.  Can  the  law  at  the  same 
time  imply  a  promise  to  pay  it  elsewhere  or  to 
another,  and  thus  burden  the  collector  with 
the  double  obligation  of  paying  to  the  govern- 
ment, and  also  to  one  claiming  in  adversary 
interest?  If  suits  were  instituted  afainst  lum 
by  both  parties,  and  were  standinj^  ¥w  trial  at 
tfiesamc  time,  would  both  be  entitled  to  a  re- 
covery, and  would  the  law  imply  promises  to 
both,  promises  to  pay  double  the  amount  re- 
ceived"' We  think  not :  an  i  tin  Inw  in  pos- 
itive terms  directs  payment  U>  )je  made  into 
the  treasury,  there  can  be  no  judicial  implica- 
tion contrnr}*  to  law.  nor  that  the  collector  will 
pay  to  another  what  the  law  directs  him  lo  pay 
to  the  United  States:  and  no  judicial  implica- 
tion which  would  require  him  to  be  ptiiity  of 
an  act  of  otticial  misconduct,  or  a  breach  of 
his  duty  to  the  public.  If  the  law  implies  a 
promi^^c  to  pay  hack  to  the  party,  then  it  must 
be  tlie  (hity  of  the  collector  to  do  so  as  soon  as 
It  is  demanded  If  the  money  maybe  recov- 
ered of  him  l»vsuit,  then  lie  wovdd  be  justified 
in  payiug  without  suit,  yel  if  l»e  doen  so  pay, 
he  not  only  violates  a  duty  imposed  by  law, 
but  may  be  compelled  to  pay  over  again  to  the 
government,  as  for  so  much  money  had  and 
received  to  its  use.  We  think  the  law  can 
never  imply  a  promise  which  must  be  unjust 
and  opprewive  in  its  results  to  the  party,  or 
So^'*]  contrary  (o  hisdutvas*;i  puijlicomcer; 
and  there  being  no  implied  promise,  therefore 
in  this  case  the  action  for  mon^  had  and  re- 
ceived  cannot  be  maintained.  It  is  perfectly 
dear  to  the  court  that,  under  the  Act  of  1889, 
the  United  States  liave,  by  express  law,  a  right 
to  demand  the  money  from  tlie  collector,  and 
to  recover  it  in  an  action  lor  money  had  and 
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received,  even  if  that  officer  had  paid  it  over  to 
the  person  from  whom  he  had  received  it;  and 
we  sjiy  with  confldence  that  in  the  muliitufie 
of  cii^es  ihui  Lave  been  decided  in  relatiao  to- 
that  action,  there  la  not  one  in  which  it  baa 
bei-n  held  tliat  moDfy  rordd  be  recovered  from  a 
defeuduut  when  his  vuluniary  payment  ul  it 
would  leave  him  still  liable  to  an  adloii  for 
the  same  money  by  another. 

We  deem  it  unnecessary  to  eximiine  farther 
the  grounds  stated  in  the  second  and  tliird 
beads  of  inouiry,  as  forming  the  foundation  of 
the  action  tor  money  had  and  received;  or  to 
bring  to  u  particular  comparistm  witli  those 
grounds  the  law  and  the  facta  of  this  case,  as 
presented  upon  the  record.   The  Hhistrations 
^ven  under  the  first  head  embrace  all  that  i- 
important  under  the  remaining  divisioas,  vith 
respect  to  the  nature  of  the  cnmand  and  the 
position  of  the  parties.    Those  illustrations  p> 
tablish,  in  the  view  of  ttic  court,  that,  so  far  is 
the  defendant  from  h^ng  obliged,  by  the  ties 
of  natural  equity  and  ju>iice,  io  refund  tolbe 
plaintitf  the  money  received  for  duties,  thai, 
on  the  contrary,  under  that  notice  of  the  law 
which  all  must  be  presumed  to  possesj*,  the 
payment  mu8i  be  understood  as  huving  betn 
made  with  knowledge  of  the  parties  thst  the 
right  of  retaining  or  of  refunding  the  money 
did  not  exist  in  tne  defendant;  that  the  money 
by  law  must  pass  from  him  immediately  upon 
its  receipt ;  that  payment  to  hiin  wa-*  in  le^ 
effect  payment  into  the  treasury,  ihm  noUce 
to  him  was.  under  such  circumstances,  of  no 
effect  to  bind  hitn  to  refund;  that  as  the  col- 
lector, since  the  statute,  had  power  neither  to 
retain  nor  refund,  there  could,  as  tietween  him 
and  the  plaintiff,  arise  no  privity  nor  implica- 
tion, on  which  to  found  the  promise  raised  by 
I  III  law,  only  where  an  obligation  to  undertake 
or  promise  exists;  and  tliat.  tberefoie,  the  st; 
tion  for  money  had  and  veoeived  eoald  DOt»  in 
this  case,  be  mnint  Im  d,  bat  WM  baind  by  the 
Act  of  Congress  of  IbUd. 

Mr.  Story: 

I  regret  exceedingly  lu  ing  conii)eUed  by  a 
sense cn  duty  to  exinecs  openly  my  distent fnoi 
the  opinion  of  the  majorit}  f  Dm  (  iirt  intbi« 
case.  On  ordinary  occasions  my  habit  is  to 
submit  in  silence  to  the  judgment  of  the  court 
where  I  happen  to  entertain  an  opinion  differ 
j  ent  from  that,  of  my  brethren.  But  the  preseoi 
I  case  involves,  in  my  Judgment,  doctrines  and 
cnnseqnencf^'  which,  with  the  utmost  defcrerrr 
I  and  reispect  for  those  who  think  oiherwis..,  I 
cannot  but  deem  moat  deeply  atTet-tins;  the 
rights  of  all  our  citizens,  and  calculated  t'> 
supersede  the  great  guards  of  those  rights  in 
tended  to  be  secured  by  the  Constitution  Oirousb 
the  instrumentalitj'  of  the  *judicial  |*25IJ 
power,  State  or  national.  The  question,  strip- 
ped of  all  formalities,  is  neither  more  nor  k^-^ 
than  this:  W^hether  Congress  have  a  right  uj 
take  from  the  citizens  all  right  of  action  in  anf* 
court  to  recover  back  money  clainml  ilU  irilb. 
and  extorted  bv  compulsion,  by  its  odiceW 
under  color  of  law,  but  without  any  legal  su- 
tliority,  and  thus  to  deny  them  all  renu-<iy  f  ' 
an  admitted  wrong,  and  to  clothe  the  tiocrtitss 
of  tlie  Treasury  with  the  sole  and  ekc^ve 
authority  to  with}u)ld  or  restore  that  money 
according  to  his  own  notions  of  justice  or  ngfai. 

UOWAKP  t 


Digitized  by  Google 


m 


Cart  v.  Curtis 


253 


ConjfrwB  may  do  so  in  the  present  case,  in 
M  exerciM  of  ils  power  to  levy  and  collect 
tUMttid  daties,  and  thus  take  awny  from  all 
^uits,  Stmte  and  national,  all  riirht  to  interpret 
Uws  for  levyinpT  and  colleciinjr  taxes  and 
;  ilie*,  and  to  confide  such  interpretation  to 
floeof  it*  own  executive  functionaries,  whose 
judgment  is  to  be  at  once  summary  and  final, 
titro  I  must  say.  that  it  seems  to  me  to  be  not 
what  I  had  hitherto  supposed  it  to  be;  a  pov- 
mnent  where  the  three  great  departmenls, 
kfikiative.  executive,  and  judicial,  had  inde- 
^iident  dulic-M  to  pt'rform  each  in  its  own 
;>bere;  but  the  judicial  power,  designed  by 
.e  Constitution  to  be  the  final  and  appellate 
J  utfisdiction  to  interpret  our  laws,  is  supersetled 
to  in  most  vital  tmd  im^mrtunt  functions.  I 
30W  of  no  power,  indeed,  of  which  a  free 
••opie  ought  to  be  more  jealous,  than  of  that 
:  KTving  taxes  and  duties;  and  yet  if  it  is  to 
<  with  a  mere  executive  functionary  of  the 
^uremment  absolutely  and  finally  to  decide 
viMt  taxes  and  duties  are  leviable  under  a  par- 
ucokr  act,  without  any  power  of  appeal  to 
I  &aj  judicial  tribunal,  it  seems  to  me  that  we 
'  hvn  no  security  whatsoever  for  the  riirhls  of 
II'  dtixens.    And  if  Congress  possess  a  con - 
'niiimal  authority  to  vest  such  summary  and 
iii  power  of  interpretation  in  an  executive 
;octionary,  I  know  no  other  subje(^-t  witliin 
m  mch  of  legislation  which  may  not  be  ex- 
uiiTdy  confided  in  the  same  way  to  an  exec- 
nute  functionary;  nay,  to  the  executive  him- 
Can  ii  Ik*  inie  that  the  American  people 
^■ir  contemplate^  such  a  stale  of  things  as 
^^Iflable  or  practicable  under  our  Constitu- 
'ion?   I  cannot  bring  m}'  mind  to  believe  it; 
'fl,  therefore,  I  re|)eat  it,  with  the  most  sin- 
raped  for  mv  brethren  .who  entert;iin  a 
'WfHeul  opinion,  I  denv  tlie  constitutional  au- 
>'  of  Congreas  to  cfelegate  such  functions 
uxy  executive  officer,  or  to  take  away  all 
.^bt  of  action  for  an  admitted  wrong  and  il- 
-tU  exercise  of  power  in  the  levy  of  money 
ir(»in  the  injure<i  citi7.cns.    I  am  further  of 
•pinion,  as  I  shall  endeavor  presently  to  show, 
thai  (Congress  never  liad  contemplated  passing 
»uch  act,  and  that  the  Act  of  tlie  8d  of 
,  1839,  chap.  82,  sec.  2.  neither  requires 
my  humble  judgment  justifies  such  an 
tion. 

t  is  Uie  real  'question  presented,  upon 
n  of  opinion  in  the  Circuit  Court, 
oonsidenition  of  this  court?    It  is  not 
an  action  to  ref:over  l)ack  the  money 
-laimed  and  paid  to  the  collector  for 
order  to  obtain  possession  of  llie 
i*j  'goods  by  the  owner  under  a  protest 
jr  were  not  legally  due,  would  lit-  in  the 
Court,  for  no  such  question  arises  on 
record,  and  it  is  incontrovertible  and  un- 
.  that  if  any  sucii  action  would  lie. 
He  in  the  national  courts  as  well  as  in 
•  courts.    It  is  not  whether  Congress 
t.  rchtrain.  modify,  or  even  take  away 
to  stie  in  the  nati<jnal  courts,  in  cases 
preMent.  or,  indeed,  in  any  other  class 
not  ajnsliiutionally  provided  for,  but 
whether  llic  Act  of  Congress  of  the 
1889.  chap.  82,  sec.  2,  is  a  bar  to 
aa  action  in  any  court.  State  or  national. 
h  a  good  bar  in  one  court,  it  is  goo<l  in  all 
the  provisions  of  that  act.  If 


Congress  have  a  right  to  .say,  and  have  said, 
under  the  provisions  of  that  act,  that  no  officers 
of  the  customs  shall  be  liable  to  any  action  for 
money  extorted  by  him  under  color  of  his 
office  without  autliority  and  against  law,  then  • 
these  provisions  are  equally  applicable  to  all 
courts,  and  furnish  the  rule  of  decision  for  all. 
And  Congress  have  an  equal  right  to  apply  a 
like  provision  to  all  other  acts  of  all  other 
officers  done  under  color  of  office,  and  the  trial 
by  jury  may,  in  suits  at  common  law,  l>e  com- 
pletely taken  away  in  all  sucIj  cases,  and  the 
right  of  final  decision  be  exclusively  vested  in 
the  executive,  or  in  any  other  pui>lic  function- 
ary, at  the  plejusure  of  Congress. 

^ow,  how  stands  the  common  law  on  this 
very  subject?  It  is  that  an  action  for  money 
had  and  received  lies  in  all  cases  to  recover 
back  money  which  a  person  pays  to  another  in 
order  to  obtain  possession  of  his  gtxKls  from 
the  latter,  who  withholds  them  from  him  upon 
an  illegal  demand,  or  claim,  rithre  ofirii,  and 
thus  wrontrfully  receives  and  withholds  the 
money.  Such  a  payment  is  in  no  just  sense 
treate<!  in  law  as  a  voluntary'  payment,  but  it 
is  treated  as  a  payment  made  by  compulsion, 
and  extorted  by  the  necessities  of  the  party 
who  pays  it.  Such  is  the  df)ctrine  of  the  com- 
mon law  as  held  in  England,  with  a  firm  and 
steady  liand,  against  all  the  claims  of  prerog- 
ative, and  it  is  maintain(><l  in  our  day  as  the 
undeniable  right  of  every  Englishman,  against 
the  unjust  and  illeeal  exactions  of  officers  of 
the  crown.  Mr,  Justic*'  IJayley  laid  down  the 
general  principle  with  great  exactness  in 
S/inw  V.  Woodcock  {7  Barn.  &  Cress.,  73,  84), 
and  said:  "  If  a  jiarty  has  in  his  possessioD 
goo<is  or  other  property  belonging  to  another, 
and  refuses  to  deliver  such  property  to  that 
other  imless  the  latter  pays  him  a  sum  of 
money  which  he  has  no  right  to  receive,  and 
the  latter,  in  order  to  obtain  possession  of  his 
property,  pays  that  sum,  the  money  so  paid  is 
a  payment  made  bv  compulsion,  and  mav  be 
recovered  back.  "  In  Irnng  v.  Wilmn  (4  Term 
R.,  485)  the  doctrine  was  applied  to  the  very 
case  of  the  acts  of  an  officer  of  the  excise  or 
customs.  Upon  that  occasion  Lord  Kenyon 
emphatically  said:  "  The  revenue  laws  ought 
not  to  be  made  the  means  of  oppre.ssing  tlie  sub- 
ject. If  goods  liable  to  a  forfeiture  be  for- 
feited, the  officer  is  to  seize  them  for  the  king, 
but  he  is  not  permitted  to  abuse  the  duties  of 
his  station.  *and  to  make  it  a  mode  of 
extortion."  There  are  many  other  authorities 
leading  to  the  same  result,  but  it  is  unnecessary 
to  cite  them,  since?  the  very  point  that  an  ac- 
tion for  money  had  and  received  lies  against  a 
collector  of  the  customs  to  recover  back  money 
demanded  by  and  naid  to  him,  otlore  offkii, 
upon  goods  importen.  for  duties  not  legally  duo 
thereon,  has  been,  upon  the  most  solemn  de- 
liberation, held  by  this  court  in  the  cases  of 
ElUoU  V.  SvcarttemU  (10  Peters,  187)  and  Bend 
V.  Hoyt  (18  Peters,  263,  267). 

It  is  an  entire  mistake  of  the  true  meaning  of 
the  rule  of  the  common  law.  which  is  some- 
limes  suggested  in  argument,  that  the  action 
of  atmmpnt  for  money  ha<l  and  received  is 
founded  upon  a  voluntary,  express,  or  implied 
promise,  of  the  defendant,  or  that  it  refpiirea 
privity  between  the  parties  «!rtfan/ra«<u  to  sup- 
port it.    The  rule  of  the  common  law  has  a 
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nmch  broader  and  deeper  foundation.  Wher- 
ever the  law  pronounces  tliat  a  party  is  under 
a  legal  liability  or  duty  to  pay  over  money  l>e- 
lonffing  to  another,  which  he  has  no  lawful 
ricrnt  to  exact  or  retain  from  him,  there  it 
forces  the  promise  iipoti  him  in  invitnm  to  pav 
over  the  monev  to  the  party  entitled  to  it.  It 
ii  A  raniH  of  the  potency  of  the  hiw,  and  Is  in 
no  shape  dependent  upon  the  Tvill  or  eonsent 
or  voluntaqr  promise  of  the  wrongful  possess- 
or. Tlie  promiae  is  only  the  fonn  in  which 
tlie  law  announces  its  own  judgment  upon  the 
waiter  of  right  and  duty  and  remedy;  and 
under  sudi  circumstances  any  argument 
founded  upon  the  form  of  the  action,  that  it 
must  arise  under  or  in  virtue  of  some  contract, 
1b  disregarded,  upon  the  maxim  qui  hard  in 
litefa,  haret  in  eortict.  Hence,  it  if?  a  doctrine 
of  the  commoQ  law  far  a&  my  researches  ex- 
tend) absolutely  universal,  that  if  a  mui,  by 
fraud,  or  wrontr.  or  illegality,  obtains  or  ex- 
acts, or  reluius  money  jusUy  belongmg  to  an- 
other, with  notice  that  the  latter  contests  the 
riAht  of  the  former  to  receive,  or  exact,  or  re- 
tam  it,  an  action  for  money  had  and  received 
lies  to  recover  it  back:  and  it  is  no  answer  for 
the  wrong-doer  to  say  that  he  has  paid  it  over 
to  bis  superior;  for  although  as  between  the 
wrong-doer  and  his  superior,  the  maxim  may 
well  apply,  rapondarU  superior,  yet  the  in- 
jured pnrty  is  not  bound  to  seeic  rraress  in  that 
direction;  nn  l  n  /^<//^'<yn,&c. ,  he  is  lui*  -  iViDUud, 


after  all,  a  substitution  of  executive  authority 
and  discretion  for  judicial  remedies.  Nor 
should  it  \yb  disguised,  that  upon  so  compli- 
cated a  subject  as  the  nature  and  character  ol 
articles  made  subject  to  duties,  grave  contro- 
versies must  always  exist  (a.s  they  have  alw&vs 
hitherto  existed)  as  to  the  caii«|(Oiy  wit^ 
which  paitleular  fabrics  and  articMS  ste  to  be 
classed.  The  line  of  dibcrimination  Wtwt^:ai 
fabrics  and  articles  approaching  near  to  mk 
other  hi  quality,  or  oompaoent  inalfilsh,  or 
commercial  denriminnTinn.s,  is  often  very  nice 
and  difficult,  aud  humelimcH  eiLceedinglir  ob- 
scure. It  is  the  very  case .  therefore,  which  % 
fit  for  judicial  inquiry  and  decision,  and  fall* 
within  the  reach  of  that  brauch  of  the  judicuJ 
power  given  by  the  Constitution,  where  it  is 
declared  "  that  the  judicial  power  sliall  eHeod 
to  all  caM^  in  law  and  equity  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties?,  &C."  If,  then,  the  judirl;i' 
power  is  to  extend  to  all  cases  arising  under  Uic 
laws  of  the  United  States,  upon  what  protuid 
are  we  to  say  that  cases  of  this  sort,  which  are 
eminently  "  cases  arising  under  the  laws." 
and  of  a  judicial  nature,  are  to  be  excludcrl 
^NMn  judicial  cognizance  and  lodged  wiib  an 
executive  functfcaazyf 

Besides,  we  all  know  that  in  nil  revenue 
cases,  it  is  the  constant  practice  of  the  becrtr- 
tary  of  the  Treasury  to  give  written  inslnic- 
tious  to  till/  various  collf ct'in:  of  t!ie  ru>t<.>tu- 


Where,  as  in  the  case  of  the  goverumeui,  the  j  as  to  what  duties  are  to  be  coliecied  under  par 
superior  is  not  suable.   That  would  be  a  mere  ticular  rereoiie  laws,  and  wbat,  in  his  judf- 


ment,  is  the  proper  interpretation  of  those 
laws.  I  will  venture  to  assert  that,  in  nine- 
teen cases  out  of  twen^  of  doubtful  interpie* 
lation  of  any  such  laws,  the  collector  r^'  v-*'^ 
acts  without  the  expraas  instructions  oi  Um 
Secretary  of  the  TMSniy:*  •  Bo  that  ia  oms^ 
if  not  in  nil  cases  wherf*  a  rr,r]\i\>vr'->,'  azise^ 
the  Secretary  of  the  Tiui^urj  iiu*  aUcojiiy 
noimced  his  own  judgment.  Of  wliat  ass^ 
tJieu,  practically  speaking,  is  the  appeal  k> 
since  he  has  already  given  tus  dedi 
Further,  it  is  well  known,  and  the  annak  af 


mockery  of  justice.  And  this  is  the  very  doc- 
trine  affirmed  in  its  full  extent  by  lliis  court  in 
the  cases  of  Elliott  v.  .s>ar<jfOMf  (10  Peteis,  187), 
and  B<;n(l  v.  Iloyt  m  Peter^,  ^(i;),  267). 

An  acli<Hi  lor  money  had  and  received  l)eing 
then  the  known  and  ap|iropriate  remedy  of 
the  common  law,  nppliiMl  to  case.s  of  this  8orl. 
to  protect  the  .subject  fiom  illei^al  taxation, 
and  duties  k-vit-d  by  public  otlicers,  what 
groun(i  is  there  to  suppose  tJial  Conirrcss  could 
iiUend  to  take  away  .so  intportani  and  valuable 
a  remedy,  and  leave  our  citizens  utterly  with- 
out any  adequate  protection?  It  la  b&id  thai  |  court  a»  well  ms  those  of  the  other  _ 
drcuitously  another  remedy  may  he  found.  '  courts  of  the  United  States  establish  in  iba 
2ot>*]  The  answer  is.  that  if  *Congress  have 
taken  away  the  direct  remedy,  the  circuitous 
remedy  must  be  ecjually  barred.  But  in  point 
of  fact  no  other  judicial  remedy  does  exist  or 
can  be  applietL  If  the  collector  is  not  respon- 
sible to  pay  Ijack  the  money,  nobody  is.  The 
government  it.self  is  not  suable  at  all;  and  cer 
tainly  there  ib  no  preieuw.'  to  say  that  the  Sec- 
retary of  the  Trea%iury  h  mmh\e  therefor. 
Where,  then,  is  ther(!me(iy  wliich  is  supposed 
to  exist?  It  is  an  ai>peui  to  the  S«.'(Telary  of 
the  TreiLsury  for  a  n.'iurn  of  the  m  ;m  \  ,'if  iu 
his  opinion  it  oujrht  to  be  reiuiued.  and  not 
otherwise.  No  court,  no  jury,  nay,  not  even 
the  ordinary  rules  of  evidCAice,  are  to  pass  be- 
twe<*n  that  otHcer  and  the  injured  claimant,  to 
try  his  ri<rhts  or  to  secure  h  'nw  ade((uate  redress. 
Assuming  tijal  the  Secretary  of  the  Treasury 


fullest  luanner,  that    the  interpri !:iUi  ;i-  - 

gven  by  the  fkmxj^amgii.  the  Treasuiy  in«h 
many  instances,  dSmmO.  widely  frdot  " 


will  always  be  disposed  to  do  what  he  deems  to 
be  right  In  the  exercise  of  his  discretion,  and 
that  he  jwssetwes  all  the  qualifications  requidte 
to  perform  this  dn^  amaag  JLhe  otilier  com 


pilMtad  dtitles  01  us  omcs  a  presumption 
which  I  am  in  no  nmutier  di.sposed  to  question 
— Ti  mmfiTfM  lint  s  nirifin  nhjnnttaw    iiitiiinr^^^'i  privileges,  and 
o86 


of  the  court>.    Tht       ii-i*i;uiii>i»  I<mik^  ti>  *.  • 
courts  as  the  hual  4^ierpreuu«  uli       k'VHit ' 
Tet  the  coiukn  mriaiiiiiii  il  by  my  bwihay 
does,  in  effect,  vest  such  interptctaCicai  svllli 
aively  in  that  offici,>r.  — > 
These  cqntMsiitfions  have  led  me  to  ti<  ;  i. 
elusion,  that  it  never  etul'l  \>\-  \\\v  fiucniiui)  •  r 
C'ongTtibs  to  pass  anv  UiUuia  v^iu^h 
courts -of  th>    [  i.tted  States,  as  waU  iv^  '>  > 
Slate  courts.  -ImuM  Tu'  rxrhnltd  fn.mjiil  ]». 
dicial  power  iu  ikti^  uiL«^imuUiUiju  ui  ii;,Li:  r^v 
nuc  laws,  and  that  it  uiould  ba  snU^i^t 
confided  to  f>n  PTrf^nTivo  funi  tlon.vry  isa 
to  interpret  autl  wieeuiu  Ihcui — a  powi-r  wixH' 
must  press  severely  upon  the  citkie 1 1>.  h^'^i-v  r: 
d  isc  ree  tly  e  xerci sed,  and  which  dt<.  p )  v  i  >:  vi^iJ  v  r.- 
iheir  constitutional  riltbts^  ptiiaBt  Ji<.s.  and  11 
erties.    The  sane-  ( oii>iiivratioii>  fi>ix>?  me. 
all  cases  of  doubtful  or  aui^ijL'uous  ]jii^n.^r 
admitting  of  different  intttfirtTniions.  Ui  cjii:.. 
to  that  which  should  !« :i>i  in  iich  ii|n>xi  tlfi^ 


Cart  v.  Cutitis. 


257 


10  kdopt  that  which  would  be  in  general  har- 
mony wiih  our  whole  system  of  government. 

And  this  leatls  me  to  sav  that,  after  the  most 
ctfcful  examination  of  the  2d  section  of  the 
Act  of  1839,  chap.  82,  I  have  not  been  able  to 
ad  any  ground  to  presume  that  Congress  ever 
•nteniplated  anything  contained  in  that  sec- 
niDio  Ik?  a  bar  to  the  present  action.    I  look 
poo  that  section  as  framed  for  h  very  different 
bject,  an  object  foundetl  in  sound  policy  and 

•  ncnre  the  pubUc  interest.  It  was  to  prevent 
floCTB  of  the  customs  from  retaining  (as  t lie 
Jibit  of  some  had  been)  large  sums  of  money 
i  their  hands  received  for  duties,  upon  the 
ideoae  that  they  had  been  paid  under  pn)test, 

iOii  thus  to  secure  in  the  hands  of  the  otHcers 
Insufficient  indemnity  for  all  present  as  well  as 
itnre  liabilities  to  the  persons  who  had  paid 
ihem.    By  this  means  large  sums  of  money 
■^ere  withheld  from  tlie  government,  and  there 
w  imminent  danger  that  severe  losses  might 
Uus  be  sustained  from  the  defalcation  of  those 
fleers,  and  the  public  revenue  might  be  thus 
pjKopriated  to  the  personal  business  or  speculat- 
ngooocems  of  the  officers.    If  action  should 
e^brought  and  judgment  obtained  against  such 
!•  for  the  repajTnent  of  any  of  such  duties, 
I  plain  that  the  government  would  be  bound 
'  Indemnify  them,esi)ecially  if  they  had  acted 
oder  instructions  from  the  Treasury  Deparl- 
mat.    On  the  other  hand,  the  government, 
being  in  poeseasion  of  the  money,  would  hoUl 
■  in  the  mwintime  as  a  deposit  to  await  events, 
ad  to  refund  the  same  if  in  the  due  adminis- 
"stioo  of  the  law  it  was  adjudged  that  it  ought 

•  be  refunded.  Such,  in  my  judgment,  was 
j«  object  and  the  sole  object  of  the  section, 
od  it  leems  to  me  in  this  view  to  be  founded 

a  wise  protective  policy. 
-58*]     *Wilh  this  exposition  in  our  view, 
-  examine  the  language  of  the  section.  It 
UyUovra:  "That  from  and  after  the  passage 
iis  act,  all  money  paid  to  any  collector  of 
le  ctMtoms  or  to  any  person  acting  as  such. for 
•oaKertained  duties  or  for  duties  paid  under 
roleit  against  the  rate  or  amount  of  duties 
oargefl.  shall  be  placed  to  the  credit  of  the 
rttaforj  of  the  United  States,  kept  and  dis- 
*md  of  as  all  other  money  paid  for  duties  is 
rqiiiml  by  law  or  by  regulation  of  the  Treas- 
Tj  Department  to  be  placed  to  the  credit  of 
od  Treasury,  kept  and  disposed  of ;  and  shall 
•Tl  be  held  by  the  said  collector  or  person  act- 
as  such,  to  await  any  ascertainment  of  duly 
r  the  result  of  any  litigation  in  relation  to  the 
ite  or  amount  of  duty  legally  chargeable  and 
toOectable  in  any  case  where  money  is  so  paid. " 
Hwr,  pausing  here,  it  seems  to  me  that  the 
HMH  u  plainly  and  merely  directory  to  the 
Hliplor  or  persun  acting  as  such,  [Minting  out 
Hi  duty  ana  requiring  him  to  pass  the  money 
Hpaid  to  the  credit  of  the  government  as  soon 
HiB  li  received.    Nothing  is  here  said  as  to  the 
ftkts  of  third  persons,  who  pay  the  money  for 
^bei;  no  declaration  is  made  that  the  collector 
HiB  not  be  liable  to  any  action  for  su(;h  duties, 
B  not  legally  demandable  or  payable,  or  that 
^> collector  or  such  other  person  shall  not  be 
BjlMeto  refund  the  same.    And  yet,  if  such 
■dbeen  the  intention  of  Congress,  it  .seems  to 
Hi  lacredibie  that  a  provision  to  this  effect 
Hoold  not  have  been  found  in  the  act.  But 
■Rtber;  not  only  Ls  there  a  total  absence  of  any 


such  provision,  but  there  is  positive  evidence 
that  Congress  contemplated  that  there  would  he 
suits  brought  against  the  collectors  and  other 
persons  for  the  repayment  of  such  duties,  and, 
acconlingly,  as  we  see.  the  money  is  not  to  Ik; 
retained  by  them  "to  await  any  ascertainment 
of  duties  or  the  result  of  any  litigation."  The 
language  is  not  limited  to  the  result  of  past  or 
pending  ligitation.  but  it  equally  applies  to 
future  litigation;  in  short,  any  litigation,  with- 
out any  limitation  as  to  time,  and  indeed  to 
be  co-extensive  with  the  iwrmanent  prospective 
operation  of  the  act.  If.  then,  there  is  in  this 
clause  no  positive  or  implied  bar  to  any  action 
provided  for,  and  if  the  clause  is  jKjrfectly 
satisfied  by  deeming  it  to  be  what  it  profeases 
on  its  face  to  be,  a  regulation  addressed  to  the 
collectors  and  other  persons  collecting  duties, 
and  directory  to  them,  let  us  see  if  the  subse- 
quent clause,  which  contains  the  residue  of  the 
section,  either  enlarges,  or  qualities,  or  repels 
the  inferences  drawn  from  the  preceninff 
clause.  This  clause  is:  "But  whenever  it  shall 
be  shown  to  the  satisfaction  of  the  Secretary  of 
the  Treasury  that,  in  any  case  of  unascertain- 
ed duty  or  duties  paid  under  protest,  more 
money  has  been  paid  to  the  collector  or  other 
{Hjrsoo  acting  as  such,  than  the  law  rttquires 
should  have  ixten  paid,  it  shall  be  his  duty  to 
draw  his  warrant  upon  the  Treasurer  in  favor 
of  the  |>er8on  or  persons  entitled  to  the  over- 
payment, directing  the  said  treasurer  to  refund 
the  same  out  of  any  money  in  the  treasury  not 
otherwi.se  appropriated." 

•This  is  the  whole  of  the  clause,  and,[*250 
unless  I  am  greatly  deceived  in  its  purport  and 
effect,  not  one  word  is  to  be  found  therein 
which  bars  the  partjr  who  has  paid  the  money 
from  his  right  of  action  against  the  collector,  or 
other  Jpersons  acting  as  such,  to  recover  back 
the  money  illegally  claimed,  or  which  compels 
such  party  to  make  his  application  or  appeal 
solely  to  the  Secretary  of  the  Treasury  for  re- 
dress, or  gives  to  the  latter  exclusive  power, 
jurisdiction,  and  final  arbitrament  in  the  prem- 
ises. The  true  object  of  this  clau.se  seems  to 
be  precisely  what  its  language  imports,  to  give 
the  Secretary  of  the  Treasury  a  power  which 
he  did  not  previously  possess,  to  draw  from 
the  treasurj'  money  which  had  been  overpaid 
for  duties  when  he  was  satisfied  of  such  over- 
payment, upon  the  application  of  the  party  in- 
terested. It  was  not  to  Ik;  compulsive  on  the 
party,  that  he  should  sn  apply,  but  he  had 
an  option  to  apply  to  the  Secretary,  to  save  the 
delay  and  expense  of  a  protracted  litigation,  if 
the  Secretary  should  grant  him  the  desired 
relief.  It  would  also  diminish  the  necessity  of 
applications  to  Conirress  for  the  repayment  of 
money  which  had  been  illegally  paid  for  duties, 
by  enabling  the  Secretary  to  draw  his  warrant 
upon  the  treasury  for  the  amount;  which  relief, 
when  the  money  had  been  paid  into  the  treas- 
ury, could  not  before  be  obtained  except  by 
means  of  an  jict  of  Congress.  It  wa**.  there- 
fore, an  au.viliary  provision  to  the  general 
rights  of  action  secured  to  the  party  by  the 
common  law,  and  not  in  extinguLshment  or 
j  suspension  of  it.  Whether  the  clause  clothed 
I  the  Secretary  also  w^iih  authority  to  draw  a 
warrant  in  favor  of  the  party,  if  he  recovered 
back  the  money  in  a  suit  at  law  against  the  col- 
lector, is  a  matter  which  might,  upon  the  strict 

687 


259 


SupuRME  Court  of  the  United  States. 


im 


words  of  the  clause,  admit  of  some  doubt, sine*' 
the  case  provided  for  is  only  where  the  over- 
payment shall  be  shown  to  the  satisfaction  of 
the  Secretary,  and  not  where  it  is  a  result  of  a 
judgment  at  law.  But  a  liberal  construction 
might  embrace  such  a  case  also, as  within  the  in 
tent,  if  not  strictly  within  the  words.  But  be  this 
as  it  may, it  is  manifest  to  my  mind, with  all  def- 
erence to  the  judgment  of  others,  that  the 
affirmative  power  thus  given  by  this  clause  to 
the  Secretary  cannot  be  construed  to  exclud«! 
the  right  of  the  party  to  his  remedy  at  the  com- 
mon law  without  a  violation  of  the  known  rules 
of  interpretation,  by  adding  important  and  ma- 
teiial  language  which  the  I^et^islature  has  not 
used,  and  incorporating  provisions  which  nei- 
ther the  words  nor  the  professed  objects  of  the 
section  reouire. 

Noi*  am  1  able  to  perceive  any  grounds  upon 
which  a  different  interpretation  can  be  main- 
tained, unless  it  be,  that  it  would  be  a  hardshij) 
upon  the  collector  to  require  him  to  pay  money 
over  to  the  government  which  he  might  be  coni- 
pellwl  again  to  pay  to  the  party  from  whom  he 
had  illegally  demanded  it.  One  answer  to  this 
suggestion  is,  that  he  cannot  complain,  because 
it  IS  his  own  choice  to  hold  an  office  to  which 
such  a  duty  or  responsibility  is  attached,  and 
if  he  elects  to  hold  it,  he  ought  to  take  it  cntu 
200*]  onere.  'Another  and  conclusive  answer 
is,  that  he  has  a  perfect  right  of  indemnity 
from  the  government;  nor  can  it  be  doubte«l 
that  the  government  will  always  indemnify  all 
its  officers  for  acts  done  by  its  orders  and  de- 
mands made  under  its  authority.  On  the  other 
hand,  an  extreme  hardship  would  be  thrown 
upon  the  injured  party,  whose  money  is  taken 
from  him  against  his  will  by  color  of  office, 
and  against  his  right,  if  his  common  law  rem 
edy  is  swept  away ;  for  then  he  can  have  no  means 
of  redress,  and  no  indemnity,  since  he  has  re- 
sisted the  demands  of  the  government  and 
asserts  an  adversary  interest. 

Nor  is  it  any  ground  of  excuse  (as  has  been 
already  suggested),  in  case  of  money  paid  by 
compulsion,  that  the  officer  has  paid  over  the 
money  to  his  principal;  and  in  this  respect  it 
differs  from  the  case  of  a  voluntary  payment. 
This  distinction  was  taken  and  acted  upon  in 
the  case  of  Siioioden  v.  Ifavis  (1  Taunt.  R.. 
858).  where  money  had  been  paid  to  a  bail  ill 
under  a  threat  of  a  distress  by  an  excess  of 
authority,  and  the  money  had  been  paid  over 
by  him  to  the  sheriff,  and  by  the  latter  into  the 
exchequer.  And  the  same  doctrine  was  fully 
recognized  and  confirmed  by  this  court  upon 
the  most  solemn  consideration  in  EUintt  v.  Swart ■ 
vxmt  (10  Peters.  137).  after  a  full  review  of  all 
the  leading  authorities. 

Upon  the  whole,  my  opinion  isthat  the  ques- 
tion propounded  by  the  Circuit  Court  upon  the 
division  of  opinion  of  the  judges  in  that  court, 
ought  to  be  answered  in  the  negative;  that  the 
2<1  section  of  the  Act  of  3d  March,  1839.  chap. 
82,  was  no  bar  to  the  action. 

^fr.  Juftice  McLean  : 

This  suit  was  brought  to  recover  from  the  de- 
fendant, collector  of  the  customs,  an  access  of 
duties  exacted  by  him  of  the  plaintiffs  against 
law.  And  on  the  trial  in  the  C'ircuit  Court  the 
judges  were  divided  on  the  question  "whether 
the  Act  of  the  3d  of  March,  1889,  was  a  bar  to 
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the  action."   This  point  has  been  ceitifled  lo 

this  court. 

The  2d  section  of  the  above  act  proridcs 
"that  from  and  after  the  passage  of  this  act,  all 
money  paid  to  any  collector  of  the  custonw,  or 
to  any  person  acting  as  such,  for  unascertatard 
duties,  or  for  duties  paid  under  protest  agiiMt 
the  rate  or  amount  of  duties  charged,  ihall  be 
placed  to  the  credit  of  the  treasurer  of  the 
United  States,  kept  and  disposed  of  as  all  other 
money  paid  for  duties  is  required  by  Itworby 
regulation  of  the  Treasury  Department  to  lip 
placed  to  the  credit  of  the  said  treasury,  kept 
and  disposed  of ;  and  shall  not  be  held  by  the 
said  collector,  or  person  acting  as  such,  totwiit 
any  as(>crtainment  of  duties  or  the  result  of  any 
litigation  in  relation  to  the  rate  or  amoontof 
duty  legally  chargeable  and  collectable  in  tnjr 
aise  where  mouey  is  so  paid ;  but  wbeuever  it 
shall  be  shown  to  the  satisfaction  of  the  Secie- 
tary  of  the  Treasury,  that,  in  any  ca.wof  ima*- 
ceriained  duties,  or  duties  paid  under  ppoteil. 
more*money  has  been  paid  to  the  collect  [*261 
or,  or  person  acting  as  such,  than  the  law  requires 
should  have  t)een  paid,  it  shall  be  bis  doty  to 
dmw  his  warrant  upon  the  treasurer  in  favor 
of  the  person  or  persons  entitled  to  the  orer- 
piiyment.  directing  the  said  treasurer  to  refund 
the  same  out  of  any  money  in  the  treasury  not 
nfherwise  appropriated." 

In  the  ca.se  of  EUwtt  v.  Stmrtteout  (10  Peter*, 
137).  and  in  Bend  v.  Jloi/t  (18  Peters.  268),  tbii 
court  held,  that  illegal  duties  exacted  by  the 
collector  were  recoverable  from  him.  where 
jmid  xmder  protest,  bv  the  importer,  in  an  ac- 
tion of  (uwumjmt.  This  doctrine  isnotque*- 
tioned  in  this  country  or  in  England.  Has  the 
2d  ."jection  of  the  act  above  cited  changed  the 
law  in  this  rcspt^ct?  A  majority  of  the  jttdg«« 
have  decided  in  the  atHrmative.  and  thai  that 
act  constitutes  a  Imr  to  an  action  in  sucbacMc. 
I  dissent  from  the  opinion  of  the  court. 

The  above  section,  in  mv  judgment,  so  far 
from  taking  away  the  legal  reme<ly.  exprwiJt 
recognizes  it.  The  collector  is  required,  **frooi 
and  after  the  passage  of  the  act."  to  pay  onr 
to  the  treasurer  the"  monej's  in  his  handi,  and 
not  "to  await  any  ascertainment  of  duties,  or 
the  result  of  any  litigation  in  reUition  to  tlie 
rate  or  amount  of  duty  legally  citarcMtUe.''^. 
Now.  if  Congress  intended' by  tl&iectioa  to 
withdraw  tiiis  subject  from  the  court*,  and  wt 
the  exclusive  right  to  de<!ide  the  matter  in  the 
Secretary  of  the  Treasury,  could  they  hftveosMi 
this  language?  The  law  was  not  to  operate 
uix>n  the  past,  but  upon  the  future  acti  of  tbe 
collector.  And  I  ask  in  sober  eaniesliiBB». 
whether  the  collector  could  be  recjuirt-d  to  psy 
over  money,  "and  not  await  the  result  of  a  lit 
igation,"  as  "to  the  amount  of  duties  leK*i|^ 
chargeable."  if  the  intention  was  to  pifiaibn 
such  litigation.  I  use  the  words  of  tbetectkn; 
and  the  words  of  the  section  alone,  as  I  tbinl;. 
are  conclusive  as  to  the  intention  of  Goognm- 
The  collector  must  pay  over  th«*  raooey.  sad 
not  retain  it  until  the'  termination  of  a  suit 
Does  this  take  away  the  right  tobringtsukt 
Such  an  inference,  it  seems  to  me.  would  N»  •« 
exceptionable  in  logic  as  in  law. 

From  the  proceedings  of  this  court  wc  kui 
that  collectors  of  tije  cu.'^toms,  after  Ibelr  re 
moval  from  office  or  the  expiration  of  thdir 
term,  and  sometimes  while  in  office,  under  tht 
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pretext  of  indemnifying  themselves  against 
m\i  for  the  exaction  of  illegal  duties,  were  in 
111*  practice  of  withholding  from  the  treasury 
large  sums  of  money.  And  it  was  to  remedy 
this  evil  that  the  alx^ve  law  was  passed.  As 
to  the  remi.ssion  of  duties  illegally  charged,  it 
Testeii  in  the  Secretary  no  new  powers;  but  it 
authorizes  him.  where  the  exceiw  of  duty  has 
been  paid  into  the  treasury,  to  draw  it  out  bv  a 
varrant,  and  pay  it  over  to  the  person  entitled 
loreceive  it.  By  the  2l8t  section  of  tlie  Duty  Act 
of  1791>  (1  Story.  592),  the  collectors  "were  re- 
quired.at  all  times.to  pay  to  the  order  of  the  prop- 
er officer  the  whole  of  the  moneys  which  they 
■ay  respectively  receive.  &c.,  and  shall  once  in 
three  months,  or  oftener  if  rccjuired,  transmit 
262*]  their  accounts,"  *&c.  Now.  it  is  known 
(rom  public  documents  and  from  cases  before 
tiii»  court,  that  the  Secretary  of  the  Treasury 
haa,  for  a  long  time  before  the  Act  of  1839,  re- 
qoiitd  the  collector  of  New  York  to  pay  over 
MU&eys  received  by  him,  weekly  or  at  short  in- 
temb.  And  can  it  be  pretended  that  the  Act 
of  ITW.  under  the  instructions  of  the  Secretarv 
of  tbe  Treasurv,  was  not  as  binding  up>on  col- 
lectors as  the  Act  of  1839?  In  a  legal  point  of 
rirw  the  liability  of  a  collector  was  the  same 
for  iUegal  duties  received  by  him,  whether  paid 
into  the  treasurj'  under  the  one  law  or  the  other. 

It  is  Btud  that  the  law  cannot  raise  a  promise 
k>  pay  by  an  officer,  where  it  requires  him  to  pay 
the  tune  money  into  the  treasury.    The  action 
a  founded  on  the  illegality  of  the  transaction. 
Xooe  other  than  legal  duties  are  payable  to  the 
/owmment;  and  where  an  officer  by  his  own 
Tolition,  or  acting  under  the  instructions  of  his 
««perior,  demands  a  higher  duty  than  the  law 
■athoriMt,  he  is  guilty  of  a  wrong  whu^h  his 
iMtnirtioDa  cannot  justify.    And  having  done 
ihii,  can  it  Ik*  contended  that  by  paying  over 
vmeyn  so  obtaine<i  he  can  escapn;  the  legal  con- 
i«qtiences  of  his  unlawful  act?     Where  one 
'•Tion  obtains  money  illegally  from  another. 
'  he  not  bound  in  conscience  to  return  it?  And 
not  an  action  of  amumjmt  be  sustained  for 
Uie  recovery  of  the  money.    In  such  an  action 
the  question  is.  whether  the  defendant  has  re- 
ived money  which  he  is  bound  in  good  con- 
xience  to  pay  to  the  plaintiff.   Now,  if  the  de- 
(eodant,  as  collector,  exacted  a  higher  duty  of 
the  plaintifFs  than  the  law  authorized,  is  he  not 
(ound  in  conscience  to  return  the  excess?  Hut 
I  ia  Mid  that  he  has  paid  it  over  to  the  Treas- 
jry  of  the  United  States,  in  pursuance  of  the 
^t  of  18d9,  and  that  this  is  a  bar  to  the  action. 
'^Tby  has  not  this  Imr  been  set  up  under  the 
>  of  1790?   By  llmt  act  the  colle<'tor,  when 
by  the  Secretary  of  the  Treasury,  was 
mocb  bound  to  pay  over  the  money  in  his 
^ti&ds  into  the  treasury  as  under  the  Act  of 
•09.   And  yet  for  forty-four  years  such  a  de- 
pose has  not  been  thought  of.    It  has  never 
fieoi  sappoted  that  the  payment  of  the  money 
tato  tbe  treasury  exonerated  the  collector.  He 
hai  tioialed  the  law,  and  he  is  answerable  for 
that  violation.    This  must  be  the  case,  unless, 
ia  tbe  langoiige  of  this  court  in  the  case  of  EL 
ttrtlT.  dmasrUtout,  above  cited,  "the  broad  prop- 
■^mMod  can  be  maintained  that  no  action  will 
against  a  collector  to  recover  l)ack  an  excess 
fdiraes  paid  him.  but  that  recourse  must  be 
Uadtotbe  government  for  redress.     Such  a 
pHadple,"  Uie  court  say.  "would  be  carrying 


an  exemption  to  a  public  officer  beyond  any 
protection  8anctione<l  by  any  principles  of  law 
or  sound  public  policy." 

In  Totrnsend  v.  WiljK>n  et  (d.  (1  Camp.,  390) 
Lord  Ellenborough  says:  "If  any  person  gets 
money  into  his  hand  illegally,  he  cannot  dis- 
charge himself  by  paying  it  over  to  another." 
The  same  diKtrine  is  held  in  Sadler  v.  Emiut 
(4  Burr.,  1986).  And  this  court  in  the  above 
case  of  Elliott  v.  Susarttcout  say:  "It  may  be 
assumed  as  the  *8ettled  doctrine  of  the  [*203 
law,  that  where  money  is  illegally  demanded 
and  received  by  an  agent,  he  cannot  exonerate 
himself  from  responsibility  by  paying  it  over  to 
his  principal,  if  he  has  had  notice  not  to  pay  it 
over.  A  notice  not  to  pay  over  the  money  to 
the  principal,  it  is  contended,  presupposes  a 
right  in  the  agent  to  retain  it.  No  such  infer 
ence  could  arise  under  the  Act  of  1799,  nor  can 
it  be  made  under  the  present  law.  The  notice 
should  intluce  the  collector  to  reconsider  his 
act,  and  if  found  to  have  been  against  law  to 
correct  it.  But,  it  is  said,  he  may  have  acted 
under  the  orders  of  the  Sccretj;ry  of  the  Treas 
ury.  Suppose  he  did,  would  that  justify  or 
excuse  an  illegal  act?  I  will  answer  this  m  the 
language  of  this  court  in  the  case  last  cited : 
"Any  instructions  from  the  Treasury  Depart- 
ment could  not  change  the  law  or  affect  the 
rights  of  the  plaintiff.  He,  the  collector,  was 
not  bound  to  take  and  adopt  that  instruction. 
He  was  at  liberty  to  judge  for  himself,  and  act 
accordingly."  And  in  Traof  v.  Sioartteoui  (10 
Peters.  99)  this  court  say  "that  the  personal  in- 
convenience of  the  collector  is  not  to  be  consid- 
ered." When  acting  under  instructions  the 
government  Is  Iwund  to  indemnify  him.  In 
my  judjitneut  the  Act  of  18i]9  interposes  no  bar 
to  this  action. 

But  there  is  another  a'^pect  in  which  this  case 
must  be  considered.  Feeling,  as  I  do.  an  un- 
feigned respect  for  the  opinion  of  the  judges 
who  differ  from  me,  yet  I  cannot,  without  con- 
cern, look  at  the  consequences  of  the  principle 
established  in  this  case.  The  right  of  a  citizen 
to  resort  to  the  judicial  tribunals  of  the  coun- 
try, fetleral  or  State,  for  redress  for  an  injury 
done  by  a  public  officer,  is  taken  away  by  the 
construction  of  an  act  of  Congress,  which,  in 
my  judgment.  l»ears  no  such  construction.  But 
1  will  lake  higher  ground,  and  say  thai  Con- 
gress have  no  constitutional  |)ower  to  pass  such 
an  act  as  the  statute  of  1839  is  construed  to  Ik; 
by  this  decision. 

By  the  3d  section  of  the  8d  article  of  the 
Constitution  of  the  United  States,  the  judicial 
power  extends  to  all  cases  in  law  and  equity 
arising  under  the  Constitution  and  laws  of  the 
Union.  And  by  the  7th  section  of  the  amend- 
ments to  the  Constitution  it  is  provided  that 
"  in  suits  at  common  law,  where  the  value  in 
controversy'  shall  exceed  twenty  dollars,  the 
right  of  tnal  by  jury  shall  be  preserved." 

The  Act  of  1839.  in  my  judgment,  does  not 
conflict  with  either  of  the  above  constitutional 
provisions.  But  if  it  take  away  the  right  of 
the  citi/en  to  sue  in  a  court  of  law  for  the  in- 
jury complained  of,  as  construed  by  my  breth- 
ren, then  it  is  in  direct  conflict  with  both  of 
the  above  provisions. 

In  a  matter  of  private  right  it  takes  from  the 
judiciary*  the  {X)wer  of  construing  the  law.  and 
vests  it  m  Uie  Secretary  of  the  Treasury,  the 
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eiecQti^  officer  under  whose  sanction  or  in- 
stnictioD  the  wrong  complained  of  was  done. 
264*]  ♦And,  in  the  second  place,  it  lakes 
from  the  citizen  the  right  of  trial  by  jury, 
which  is  exi»re68ly  giyen  to  him  by  tlui  Consti- 
tution, 

I  again  rpj^eat  that  Congress  have  not  done 
this,  nor  did  they  intend  to  do  it  by  the  Act  of 
1839.  But  the  act  is  so  construed  !^  the  decis- 
ion just  pronotinccd.  Under  this  view.  I  feel 
mvself  bound  to  consider  the  princiule  estab- 
lished by  the  eourt,  tad  to  speak  of  its  conse- 
quences. 

That  Uie  act,  as  construed,  is  in  direct  con- 
flict with  the  above  provisions  of  the  OoDBtitQ> 

tion,  is  so  pnlpnble  tbnt  it  seems  tomenoillus- 
iratioQ  could  make  it  clearer. 

The  li^t  to  construe  the  hiws  in  all  matters 
of  oOBitroversy,  is  of  tlie  very  essoioeof  judicial 
power.  Executive  otticern  who  are  required  lo 
act  under  the  Uiws,  of  necessity  must  give  a 
construction  to  them.  But  their  construction 
is  not  iinaL  When  it  operatic  injuriously  to 
the  cftlsai,  he  may,  by  any  and  every  possible 
means  through  which  it  may  be  brought  before 
the  courts,  ixave  the  construction  ot  the  luw 
isubmitted  to  them,  and  their  decision  is  final. 

But  the  court  say  that  the  plaintiffs  in  this 
case  cannot  seek  redress  for  the  injury  com- 
plained of  by  an  action  at  law,  but,  under  the 
Act  of  1839,'  are  referred  to  the  Secretary  of 
the  Treasury;  an  executive  officer,  who  has 
prejudsred  tlie  case,  who  can  exercise  neitlier 
the  forms  nor  the  functions  of  a  .judicial  olh- 
cer;  who  acts  summarily,  without  a  jury,  and 
from  whose  judgment  their  is  no  appeal.  The 
case  turns  upon  facts;  facts  properly  triable  by 
a  jury.  The  question  Is,  whether  the  articloi 
(in  whicli  the  duties  have  lieen  a.s.«ie-«ised  are 
such  articles  as  under  the  law  are  liable  to  be 
thus  taxed.  This  is  a  question  meat  Hit  to  he 
answered  by  a  jury  of  merchants,  under  the 
instruciions  of  a  court  of  law.  The  plaintiffs 
all^  that  the  duty  was  not  autliorized  by  law, 
but  to  obtain  possession  of  their  goods,  they 
were  compelled  to  i)iiy  it,  protesting  agaiust 
the  right  of  the  goVemment.  And  they 
brought  an  action  at  law  to  recover  from  the 
collector  the  exce&j  of  duly  paid.  This  course 
had  been  sanctioned  by  previous  decisions.  It 
w;is,  in  fact,  tlie  only  eire<;tual  course  they 
could  lake  to  ()l>tHin  jjosse.ssioti  of  their  u;ood3. 

\  I'lider  of  llie  leiral  duty,  and  a  replevin, 
it  it  would  lie.  involved  tlie  uecessil;  of  se- 
rwrby  for  a  return  of  the  gofwls  which,  if  in 
the  power  of  the  importers,  might  not  iuive 
been  (nnvenient  to  thetti.  bui  &  replevm  is 
ex])resslv  prohibited  in  such  a  case  by  the  Act 
of  lid  M'un  h,  m:i. 

The  question  aiuMW  ou  the  facts  staled.  Ille* 
gal  duties  were  demanded  by  the  collector  and 
p;iid  to  him  by  the  plaintiffs,  l^-fore  tlirr  nn-.ld 
obtain  theirgood«i;  auU  the  question  is.  liastlicir 
remedy  at  law  been  cut  off  by  the  st  a  t  u  t  e  of 
This  is  a  taxini:  jxmer:  the  most  delicate  power 
tiiiU  is  e.\t Tcis<  (l  by  ( he goverumeiit.  Itrettches 
the  ooticerns  of  the  citizen.aad  takes  fhnn  hhn  a 
I^:»rt  of  his  property  for  pur]>osen  of  revonuc. 
The  tnx  shdtild  be  judicious,  and  tJu>  mod*;  of 
i  i  :  L  I  -ihould  be  siK*cially  guarded.  Clare 
JilO***)  *should  \)c  taken  not  lo  infringe  private 
right  iu  ualaug  ihia  public  exoctioiL  fiui» 
eapeoialiy,  where,  in  tua  reapaet,«  mmgf^ 


been  done  to  the  dtixen,  the  courts  dioald  be 

open  to  him.  His  rennedy  should  be  withAuf 
olietruction.  But  my  brethren  say  ihni  die 
Act  of  18;)9  talras  away  from  the  plaintiffs  «)! 
remedy  except  an  appeal  to  the  fH^cretary.  Tic- 
State  courts  as  well  as  the  federal  are  clofied 
against  the  injured  party. 

The  able  men  who  laid  the  foundations  of 
this  government  saw  that,  to  secure  the  gmt 
olijects  Ihey  had  in  view,  tlie  executive,  ie^ri*- 
lative,  and'iudicial  powers,  must  occupy  dis- 
tinct and  Independent  spheres  of  action.  Thst 
the  union  of  these  in  one  individual  or  body  of 
men  constitutes  a  despotism.  And  eveir  \p- 
proxtmatioii  to  this  union  partakes  ef  tbs 
charecter. 

What  thot^h  no  positive  injustice  be  dooe 
to  the  plaintifti  in  this  eaae;  Is  that  any  lessoa 

wliy  the  greatprincipV  ir!vnlv(>(l  In  it  &bou1a 
be  yielded?  What  iis  this  principle?  It  is  noth- 
ing less  than  this:  that  throughout  the  whole 
course  of  r  xprutive  action,  summary,  divf-r-; 
flod,  and  multiform  as  it  is,  for  wrongs  done 
the  citizen,  all  legal  redress  may  be  wiUidiiNrD 
from  him :  and  he  may  >m*  rnrned  over  nf  n  pe- 
titioner to  the  power  that  did  tlie  wronjj.  If 
this  may  he  done  hi  the  case  under  consideni- 
tion,  it  may.  on  the  nine  priiiciple»  be  done  in 
every  similar  case. 

A  seizure  of  a  vessel  and  cargo  may  be  mtde 
by  an  officer  under  f\  supposed  breach  of  tkf 
revenue  law,  and  the  question  of  forfetaiw 
may  be  referred  to  the  Secrotnry  of  the  Tres*- 
ury.  Private  property  may  be'tal^  for  pub- 
lic purposes,  and  the  owner  may  be  HmitM  u> 
the  remedy,  if  remedy  it  miv  T>  •  called,  of 
titiMtioye  some  executive  officer  for  remuneiift- 
tion.  Military  violence  may  he  pet  peu  sled  na 
the  person  of  a  citizen  or  on  his  property,  aini 
his  relief  may  be  made  to  depend  the  vrill 
of  tlM  commander-in-diief.  In  short,  hi  eioy 
line  of  the  executive  power,  wronn  may  he 
done  and        redress  may  be  denied. 

The  cases  put  roav  seem  to  be  extreme  ooe-s, 
and  therefore  not  fikely  to  happen.  But  lio 
they  not  test  the  principle  t  I  think  they  do 
If  Congress  may  deprive  these  plsintiffs  of 
their  remedy  by  action  at  law,  they  may  do  lisf 
same  thing  "in  the  cases  specified.  Indeed,  ft 
would  be  difflculi  to  prescribe  any  limit  to 

'  islHtive  action  on  this  subject.  It  can,  at  ls»>i, 
l>e  extended  through  all  the  ramiftcatkKii  «rf 

;  executive  power. 

j  To  say  that  this  will  never  be  done,  and  that 
I  the  eonseqtience*  sipoken  of  can  never  bsmKUt 
i.s  no  HUHwcr  to  the  argument.  Do  tbeooaiS' 
quences  lie  within  ^exercise  of  thepriaciplet 
If  they  do,  4ha  <sdasequenoes  must  fottow  t 
general  exercise  of  the  pou.  r  Tliedauvh 
w  saoctkmii^thc  principle.  At  thlsiiatat»1 
meet  tfao  pilAinle  and  combat  it.  I  objtfl  te 
it  because  it  is  dangerfu-  iUil  i:  ly  1c  r5Ufir«. 
it,  takes  from  the  citizi^u  iii^  n.'iit-  ^ 

cured  (a*hiai%  the  ConstitutiOtte  tJgi  tri  i 
jury,  in  ii  r^nrt  of  *law.    TliI-  i>  d'*::' 
by  the  Act  ot  1889,  If  it  U  wluii  it     h^w  < 
Ht rued  to  be.    In  this  aspect,  ftieu  1 
act  is  unconstitutional  ano  void    It  n^i  o' 
strikes  down  the  rights  of      mil/viy.  bin  ii : 
flicts  a  blow  on  the  judicial  pewi  r  i>r  tbi-  n>  K 
try.    It  unite.4,  in  the  same  «Te par'. meiii.  i 
s  executive  and  judicial  poww^   Ai^il  on  n  »'i 
Ij^t  the  most  delicate  tad  inlsiiHin^^ .  nnd 

»WAl 


19W 


White  v,  Nicholls  kt  al.,  etc. 


266 


which,  of  all  others,  may  most  easily  be  con- 
rcrted  inlo  an  engine  of  oppression. 

In  this  government,  balances  and  checks 
hivebeen  carefully  adjusted,  with  a  view  to 
wnire  public  and  private  rights,  and  any  de- 
parture from  this  ortjanization  endangers  all. 
We  have  less  to  apprehend  from  a  bold  and 
usnrpalion  by  one  department  of  the  gov- 
enmeDt  of  powefs  which  Ixjlong  to  another, 
tlMn  by  a  more  gradual  and  insidious  course, 
la  my  judgment,  no  principle  am  l>e  more 
daogetous  than  the  one  mentioned  in  this  case. 
It  oOTcn  from  legal  responsibility  executive  of  • 
flcen.  In  tbe  performance  of  their  ministerial 
datiea,  however  they  may  disregard  and  tram- 
pie  upon  the  rights  of  the  citizen,  he  can  claim 
80  indemnity  by  an  action  at  law.  This  dw- 
tdae  has  no  standing  in  England.  No  minis- 
terU  officer  in  that  country  is  sheltered  from 
hyl  roiponsibility.  Shall  we  in  this  country 
be  km  jealous  of  private  rights  and  of  the  ex- 
ctdai  of  power?  Is  it  not  our  boast  that  the 
kv  k  paramount,  and  that  all  are  subject  to 
it,  from  the  highest  officer  of  the  country  to  its 
hnmblcat  citizen  Y  But  can  this  be  the  case  if 
any  or  every  executive  officer  is  clothed  with 
tlMiinmuuities  of  the  sovereignty?  If  he  can- 
sot  be  sued,  what  may  he  not  do  with  im- 
poaity.  I  am  sure  that  my  brethren  are  as  sin- 
ccfeaB  I  am  in  their  convictions  of  what  the 
Uw  is  in  this  case,  and  I  have  only  to  regret 
1^  tiieir  views  do  not  coincide  with  those  I 
hareitatetL 

□led— i  How.,  332  ;  8  How.,  449;  2  Black..  478;  6 
WtlL.OS:'  Wull.,  129;  12  Wall.,  12,  15;  18  WhII., 
RT:!;  Wflll..  «a»;2C)tto.  452;6  0tto,  150;  1  Uliitchf., 
y  hf.,561:  3  IUatchf.,8t»:  4  Blatchf.,  4B6- 

t  ..  ivhf^  275-278  ;  2  Abb.  U.  8.,  106.  107;  6 
BkuU.         47U :  2  Curt.,  2a  ;  2  ClitT.,  590  ;  3  McLean, 


BERT  WHITE,  Plaintiff  in  Error. 

V. 

UAM  S.  NlCnOLLS.  WILLIAM  ROB- 
INSON, OTHO  M.  LINTHICUM,  ED 
WARD  M.LINTniCUM.  RAPHAEL  SEM 
>fES.  PAUL  STEVENS,  and  CHAliLES 
FULTON,  Dfft  ndanU  in  Error. 
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ROBERT  WHITE,  Plaintiff  in  Error. 

V. 

HENRY  A.DDISON,  Defendant  in  Error. 

Ue*  on  privileged  eommunieation,  \f 
tual  malire  must  be  averred  arid 
eonttituting  n^fd  not  be  awrred — 
to'PreMdent  of  U.  S.  containing  charges 
<i0OMa<  public  officer,  ifftite  and  maUdtnu, 
wUfnmte    irnnf  of  probable  catue  authortMee 
mBwmv  efnudice. 


In  an  action  for  a  libel  it  is  not  IndispenMible  to 
use  the  word  "malicioutiJj'"  in  the  declaration.  It 
is  sufflelenl  if  words  of  euulvulent  power  or  import 
are  used. 

Everj-  publication,  either  by  writing,  printing, 
or  pictures,  which  charyes  upon  or  imputes  to  any 
person  that  which  renders  him  liable  to  punish- 
ment, or  which  Is  calculated  to  make  him  infam- 
ous, or  odious,  or  ridiculous,  is  prima  facie  a  libel, 
and  implica  malice  In  the  author  and  publisher  to- 
wiinls  thr  iiiTsoii  conceniinjf  whom  puoh  puMicji- 
tion  in  nuiae. 

Proof  of  malice  cannot,  in  these  cases,  lie  re- 
•luired  of  the  party  t?omplalnlnjr.  'beyond  ["aCT 
the  proof  of  the  publiLiition  it*toif :  justification, 
e.xcu8e,  or  extenuation,  if  either  can  be  shown, 
must  procee<l  from  the  defendant. 

PrlvilcKed  cfimmunlcations  are  an  exception; 
and  the  rule  of  evidcnw.  Jis  to  such  cases,  is  so  far 
chanffcd  as  to  require  of  the  plaintiff  tobrlnir  home 
to  tlie  defendant  the  existence  of  malice  as  the  true 
m()tive  of  his  con<luct. 

Prlvlk-xed  communleatlous  are  of  four  kinds : 

1.  Wherever  the  author  and  publisher  of  the  al- 
leged slandcT  acted  in  the  Uma  fith  discharge  of  a 
public  or  prl\  ate  duty,  legjil  or  moral,  or  in  the 
prosecution  of  his  own  rights  «)r  interi*t. 

2.  Anything  said  or  wrltt<'n  by  a  master  in  fflving 
the  character  of  a  servant  who  nas  been  in  his  em- 
ployment. 

3.  Words  us«'d  in  the  course  of  a  legal  or  Judicial 
proceeding,  however  hard  they  may  bear  U|H)n  tho 
partv  of  whom  they  are  used. 

4.  Publications  duly  made  In  the  ordinary  modo 
of  parliHinentary  protretMlingb,  as  a  petition  printed 
and  delivereil  to  the  members  of  a  committee  ap- 
pointed by  the  House  of  Ck>mmon8  to  hear  and  ex- 
amine gri'evancea. 

But  ill  those  oaaes  the  only  effect  of  the  chan^ 
of  the  rule  is  to  remove  the  usual  presumi)tlon  of 
malice.  It  then  becomes  Incumbent  on  the  party 
complaining  to  show  malice,  either  by  the  con- 
strtiction  of  the  spoken  or  written  matter,  or  by 
facts  and  circumstances  connected  with  that  mat^ 
ter,  or  with  the  situation  of  the  parties,  adequate 
to  authorize  the  conclusion. 

Proof  of  express  malice,  so  given,  will  render 
the  publication,  netltlon,  or  proceeding,  lllteluus. 
Fal&ehofxl  and  tne  absence  of  probable  cause  will 
amount  to  i)roof  of  malic**. 

The  jury  being  the  tribunal  to  determine  whether 
this  malice  did.  or  did  not  mark  the  publication, 
tht-  alleged  libel  should  be  submitted  to  them,  and 
the  court  below  erred  In  withholding  it. 

THESE  two  cases  depended  upon  the  same 
facts  and  principles,  and  were  argued  to- 
gether. Thev  were  brought  up  by  a  writ  of 
error  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  sitting  for 
the  County  of  Washington. 
The  facts  were  these: 

On  the  26th  of  June,  1841.  the  following 
letter  was  addressed  to  the  President  of  the 
United  Stales: 

"Georgetown,  June  28th,  1841. 
"  Sin:  We  feel  it  to  be  proper  to  put  you  in 
po8ses.sion  of  flie  LTounds  upon  which  the  re- 
moval of  Mr.  P. nlu  rt  White,  from  the  office  of 
collector  of  customs  of  this  \yorX,  is  requestctl. 
You  will  recollect  the  humiliating  and  prostrate 
condition  of  the  people  (»f  this  district  al)out  a 
year  ago.  when  the  majority  then  in  Congress 
determined  to  destroy*  our  banks  as  a  punish 
menl  ui>on  us  for  havmg  avowed  and  publislu  d 
i  our  preference  for  the  candidates  of  the  great 


NoTK.— Pr(oltc0Hl  ommunicatvnxH  in  Uhtl  and 

,  dflfen!w>  In  an  action  for  Ittwl  that  the 
liureof  a  privileged  coin- 
.  li  perhaps  not  true,  was 
lie  jiubllabers  who  acted  wlth- 
Holt  V.  Parsons,  28  Texas,  9. 
A  <»f  a  1  communlca- 

p«<^«wu*f  '       .loiiniBi:  >  h  an  ocawion 

I  tvbnta  the  ^i>n<(  tarie  iiiirn  mlu  of  malice  arls- 
from  tbe  publication.   Wright  v.  Woodgate,  2 


iiaalfciouli 
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C.  M.  &  R.,  673;  1  Tyr.  Sc  O.,  12;  1  Oale.  820:  Saund- 
ers V.  Baxter,  0  Heisk.  (Tenn.),  800 ;  Holt  v.  Parsone, 
23  Texas,  0. 

Privileged  communications  comprehend  all  stat<»- 
ments  made  bona  fliic  in  performance  of  a  duty,  or 
with  a  fair  and  reasonable  purpose  of  protecting 
the  Interests  of  the  i>erson  making  them,  and  the 
'  proving  malice  lies  on  the  plalntltT.  Suni- 
\ .  Hawkins,  10  C.  B.,  683:  1ft  Jur  .  4.'i«. 
ii  i-s  for  the  judge  to  rule  whether  th*- occasion 
creates  the  privilege.  The  question  of  express 
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whlf  party.   It  was  in  that  dark  aeason  that 

3Ir.  \Vbite  determint'd  to  dest* rt  his  own  fellow 
citizens,  and  to  join  in  the  war  which  was  muk- 
ing  upon  their  liberties  and  intenata.  Betog 
then  seeking  office,  he  thought  to  recommend 
himself  to  the  executive  by  getting  up  a  me- 
nunial  here,  which  waa  to  be  used  aa  a  aanetlon 
or  approval,  on  the  part  of  our  own  eltlrens, 
of  the  mad  policy  which  had  been  adopted  by 
their  oppressors.  \\v  iln-n  joined  with  an  as- 
semblage of  forty-eight  pt  rsons  in  getting  up  a 
memorial,  which  none  but  themselves  could  be 
indiiced  to  sign.  The  nu  nioriiili-sts.  with  about 
f  ve  exceptions,  could  oot  be  identified  by  name 
268*]  or  reaidenoe,  *t»  dtizens  of  George- 
town. Upon  investigation,  they  proved  to  be 
apprentices  and  journeymen,  holding  a  tran- 
sient reddence  in  the  town.  Belne  few  in 
numb<  r.  thcy  wcre  no  doubt  believenby  Con- 

Sess,  and  persons  at  a  distance,  to  lie  a  select 
dy  of  experienced  merchants  and  traders, 
who  had  some  knowledge  of  the  subject  of 
their  memorial.  A  copy  of  the  memorial  lias 
been  deposited  with  the  Secrrtaryof  theTreaa- 
my. 

"It  is,  perhai)s,  one  of  the  vilest  calumnies 
evec  isj(ue<l  l)v  a  band  of  thoughtless  and  irre- 
sjwnsible  itiilividuals,  many  of  whom  woidd 
have  shrunk  from  such  a  proceeding  had  they 
the  necc.vsiry  intelligence  to  comprehend  of  its 
enormiiy.  13ul  not  so  with  Mr.  White.  He 
knew  the  pa|>er  contamed  an  unmitigated 
slander.  He  seemed  to  Ix;  %villing  to  blacken 
the  character  of  those  of  his  fellow-citizens  who 
had  been  intrustcil  with  the  charge  of  our 
banks,  if  that  would  only  secure  an  apjwint 
ment  when  all  other  methods  had  iaiied  him 
for  the  preceding  twelve  years. 

"  We  revolt  at  the  idea  of  Mr.  White  Iwing 
permitted  to  remain  in  an  office  whose  emolu- 
ments flow  from  the  labor  and  enterprise  of 
the  very  m(  n  wh'we  busloeas  and  fanuUea  he 
sought  to  involve  in  ruin. 

"  It  is  impossible  that  he  can  ever  regain  the 


confldence  of  men  whom  he  abandoned  and 

vilifu'd  in  the  darkest  hour  of  their  e.xistpnr»-. 
His  expulsion  from  office  is  no  less  demanded 
by  his  unpardonable  conduct,  than  by  Jiustioe 
to  the  wounded  fedinga  of  an  iqjwea  com- 
munity. 

"About  the  same  time,  June.  .1840,  with 

the  persons  under  his  inllufnce,  and  aiisbe- 
lievexl  at  the  request  of  an  office-holder  of  graii 
political  raacor,  Mr.  White  procured  Dr.  Duo- 
can,  tlion  a  member  of  (  ongrera  from  Ohio,  to 
deliviT  a  spttech  here  in  abuse  of  General  Uar 
rison.  The  speech  was,  iJerhajM,  the  v«ry  vtlctt  i 
that  wa.s  ever  delivered  hy  that  L'"entlenian 

"It  wa.s  so  satisfactory  to  .Mr.  While,  who 
acted  as  vioe-pnddent  <»i  the  occasion,  that  he 
immediately  rose,  and  moved  the  doc  tor  a  vote 
of  thanks,  and  a  request  that  the  speech  be  fur- 
nished for  publication.  The  reaolotlMiswliicii 
were  adopted  unanlmonsly  on  the  occwioa 
were  nearlv  as  calumnious  as  the  speech  itself.  I 

"We  refer  vou  to  the  Glolx-  newspaper  of  the 
3d  July  last»  lor  an  official  account  of  the  pro- 
ceedings  of  the  meeting.  We  will  only  tronUe 
you  with  a  fow  .sentences,  tlmi  you  may  hsve 
some  idea  of  the  character  of  those  exliaonli- 
nary  prooeedioga.  Tliey  doioanoed  Ocneial 
Harrison  as  'the  nominee  of  the  l)ank  whig 
federalist,  abolitionist  and  anti-oiasons,'  'sa  i 
abolitiooiat  of  fraad  and  coneeaimeiit.'  aabrfaif 
guilty  of  pursuing  a  course  'gros*;1y  in.sultinj 
to  common  sense,  honesty,  sjod  decency,  by 
shrouding  himself  in  darkncaa,'  *of  courting  i 
dancerous  fanatics,  and  countenancing  them 
(alK)litionist8)  in  their  mad  warfare  upon  our 
peace,  our  proi)ertv,  »and  our  lives,'  [*269 
and  'that  he  ahould  lie  treated  aa  an  aboli- 
tionist.' 

'lir.  White's  waa  the  place  where  the  lead 
ing  men  of  his  party  nightly  a.ssemMed  up  to 
the  close  of  the  presidential  'election,  and  a 
spectable  citizen  dadarcs  that  since  Mr.)^liii*'  $ 
appointment  he  circulated  'bushels'  of  ibe 
'Globe'.    He  declines  to  give  his  formal  evi- 


malice  sihould  be  left  to  the  Jury.  Cooke  t.  WIMcs, 
5  Bl.  *Bln  3M;  8  C.  L.      lOOO;  1  Jur.  <N.  8.).  «10. 

IThot  an  priviU^d.  Palmer  v.  Concord,  48  N.  Hm 
tlT;  BUm  v.  Badger.  23  111.,  4fl8:  Lester  v.  Tbur- 
mead.  51  na.,  118:  Muckay  v.  Ford,  5  Hurl,  ft  Nor., 
1W;  Bodirson  v.  Scarlett.  1  B.  &  A..  232;  Flint  v. 
Pike,  2  D.  *  R.,  528 ;  4  B.  *  C.  4T3 ;  Kevis  v.  Smith, 
38  Eng.  Law,  A  Bq.,  288;  18  C.  B.,  VM;  Kennedy  v. 
Hllllard.  lO  Ir.  C.  L.  K.,  185;  Henderson  v.  Broom- 
head,  \H.St  N.,  6^:  S8  L.  J.  Ezch.,  «»;  Osborn  v. 
fiovAee.  22  Mich..  2W:  Smith  v.  H logins,  82  Mam. 

CttOrey).  2.^1 :  Larkin  v.  N(K>nttn.  19  WU.,  82;  Daw- 
ins  V.  Kokctiy.  L.  R..  7  H.  L..  7U  :  14  Bnj|..  127; 
AfTw,  L.  H.,  8  Q.  B.,  255;  5  Eng.  R.,  SIS;  Lewis  v. 
Levy,  1  KUlkB. & &, 587 ;  DavIs V. Duaoaa.  L. R., 
9  CP..  mT»  W.lt,  615;  48  L.  J.C.  l»r»  L.T. 
(M.S.).  484. 

What  nrr  nnt  jtriiHlf.ged.  York  v.  Johnson,  llfl 
Mam..  4«J ;  O  Donajrhuo  v.  McGovern,  2:1  Wend.,  26; 
Story  V.  WallHcc.  60  III.,  51 ;  Cinciunati,  ic.  Co.  v. 
TiiiilHTlakc,  10  Ohio  (N.  S.).  548;  Sumlcv  v.  Webb, 4 
Sundf.  (X.  Y.),  21:  Hunt  v.  Bt  nin  tt.  !'.»  N.  Y.  (5 
Smith),  173:  Saunders  V.  Baxter,  0  Heisk.  (Tenn.), 
.W:  Alpln  V.  Mort<m,  21  Ohio  St.,  630:  Perkins  v. 
Mitt  h. 11,  31  Barb.,  481;  Wllllamsmi  v.  Freer.  L.  R., 
V  (  .  P..  -.m;  10  Kn^.  R.. 225  ;  43  L.  J.  C.  P.,  181;  22  W. 
H..  htm;  m  U.  T.  (N.  S.).  3*?;  Jackson  v.  Hopperton, 
IB  (\  B.  (N.  8.).  82». 

What  are  privUtord  u'/wn  rr.mtired  by  o»i«>  own 
interrjit.  Clupp  v.  Ilevlin,  35  N.  V.  8upr.  (3  J.  &  Sp.), 
170:  MuDoujfail  V.  Clurldife.  1  rainp!».,28«  ;  Howard 
V.  Thompscm,  21  Wend.,  319:  P.  W.  &  B.H.  U.  v. 
QuiKley,  21  How..  2U2 ;  Klinck  v.  Cc.lby.  4<J  N.  V.  (1 
glck.i.  427;  Ihirrison  v.  Uu.«li.  32  Eng.  Law  Sc  Eq., 
118;  6  £1.  at  ai.. 844 ;  Whitcley  v.  Adams,  U  C.  a  (N. 
B.).  mi  SUplaf  T.  Sodhonter,  7  a  *  P^flW;  Lawla 


Bradsti«eM6  N.  T.  a  SlckXin:  7  An.  Rep..»; 
Waahbum  ▼.  Cooke.  8  Denfo,  110;  Lewis  r.  dwp- 
maa.  U  N.  Y.  ^  Smith),  aSB;  CHmsbj  t.  Dougluc, 

Blatcibf M  4m, 

What  arr  pririhard  u  hcu  mpiin  >1  hy  i\ul\j  ("  jni^ 
lie  i>r  UidivUiuidif.  Hc'nwood  v.  I(iirri^>n,  L.  K.,  T  C. 
P.,  000:  3  EnK.  H.,  34t>* ;  41  I,.  .1  (\ P..  Sin):  as  L.  T.  > 
S.>,  «38;  Wilson  v.  Fiti  h.  41  (  al..  :via ;  CuniulM.i  \. 
Spottiswoode.  3  B.  A  S.,  7W;  ,5  1"  \-  F..  4-M  :  Hvan  \. 
W«xKl,  4  hi.,  735;  Cojc  v.  Fet  nv.  Id.,  13;  He<lk-v  r. 
Barlow,  Id.,  2:i4. 

What  art  ]irivUfOfd  yrhrn  in  dfU-u»f  m  «e/f  «r  in- 
terest. To..k:,M.<i  V.  Spvrlng.  1  C.  .M.  i  B..  I'.M ;  xim- 
erville  V.  Hiiwkln.i,  liM".  B..583:  .M<Kjrv  v.  But!er.4> 
N.  H..  Ifil  :  Van  Wyck  v.  Asplnwall.  17  N.  Y.  5 
Smith),  ll*U;  I>(iu(icbt<m  v.  Bishop  of  Lodor  and  Man. 
L.  R..  4  P.  C,  495:  Simmonds  v.  Dunne.  5  Ir.  L  t . 
L..  m<:  O'Donaifhue  v.  Hu.«»»«  v.  U  Ir.,  B.  P.  L.. 
Cooke  V.  Wildes,  5  Bl.  ft  Bl., :  1  .1  u  r.  <  .\ .  .S.).  til-  : 
24  L.  J.  g.  B.,  3B7:  3  C.  L.  R..  lUiO;  Hn.w  v.  H»lh«- 
wuy,  13  Allen  (Mass.),  2:30;  Ornisby  v.  DouR-lam,  C 
N.  Y.  (1"  lifl.),  477:  Laujrhton  v.  Btohop,  kc^  • 
Moore>  P.  C.  &  (N.  SUT;  SI  W.  SC;  S  U  t. 
(N.  S.).  377. 

What  are  yrivUfued  an  lilrnirv  critievm*.  >!«<•- 
leaod  v.  Wakeley.  :i  ('.  &  P..  311;  Carr  v.  Hood.  1 
f^amp..  855  n.;  MorrLson  v.  Ikh  ber.  3  F.  it  t\  «14: 
Frasher  v.  Berkeley,  7  C.  &  P.,  021 ;  'l  abart  v.  Tt|»- 
per,  1  Camp.,  880:  Strauss  v.  Francis.  4  K.  Jt  F..  K*", 
IK/T  ;  1.5  L.  T.  (N.  8.),  874:  Sonne  v.  Knight,  M.  *  M., 
74;  Thompson  v.  Shackoll,  M.  &  M.,  IKT;  Pari*  v. 
Levy.  9  C.  BAS.  8.).  848 ;  8  L  J.  C  F„  1 ;  •  W. E^H; 
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in  tlM  cute,  upon  the  sround  that  he, 
king  t  near  oei|(hbor  t>t  Mr.  W.,  he  ts  on  will- 

Img  to  disturb  th.-  f rieudly  penootl  relations 
exiaUiu;  between  Ihem. 
"9att  WM  Mr.  Wbite't  general  politlcftl 

i;oIcn«'.  nnd  the  unhesilancy  with  whidi  he 
(ksceodeU  to  the  lowest  meaos  to  secure  the 
Ltot  of  the  late  administration,  that  no  one 

jbted  here  but  that  he  would  he  dismissed 
»iiiD  die  pres<  nt  piirty  came  into  power,  and 
»)i>ae  ran  be  more  a^^iouished  tluui  Mr.  While 
iliimself  at  his  retention  to  the  present  time. 

■We  will  ul.M»  take  this  opportunity  to  state 
tai  we  desire  Mr.  H.  Addi^n  to  l)e  appointed 

the  ortice  of  collector  in  Mr.  White's  place. 
<Loee  abundant  testimonials  and  recommenihi- 
II  iQt  of  our  business  ciiizenn  arc  already  ou 
lu  with  liHJ  Srcretary  of  the  Treasury. 

"With  great  respect,  your  obedient  servants. 

('has.  ('.  FuLTitN, 
E.  .^1.  LLNTiUCUif, 

Rap.  BBMifiM, 

O.  M.  LlNTHICtJM, 
Wm.  RoBUiaOM, 
Wk.  8.  NXCHOLLS, 

Paul  Stevkns. 
It  is  further  proper  to  state  that  Mi. 
rBOommendatioofl,  filed  with  Mr. 

E^io?,  are  siirrH-d  by  every  citizen  in  town, 
*i'Ji  a  single  exception,  who  have  regular  bu^i- 
to  transact  at  the  custom  houae. 
<>a  some  other  day,  which  was  not  stated  in 
tik  record,  the  following  letter  was  addressed 
t*'  M-  Secretary  of  the  Treasury : 

Hon.  TaoMAa  £wijia,  Seeretaiy  of  the 
TrpMury. 

Sra'  EamesUy  requesting,  as  we  now  do, 
tiK  imme<liate  removal  of  Mr.  Robt.  While 
from  the  othce  of  collector  of  this  port,  we  feel 

*  proper  to  state  candidly  our  insuperable  oh* 
JtcdoBsto  hia  continuance  in  that  otflce. 

"  At  a  time  when  a  remorseless  and  vindictive 
ffl^jority  in  Congress  were  making  a  ruinous 
upon  all  the  business  interests  of  the  coun- 
iry.  by  destroving  oonfldenoein  its  braking  in- 
<*Jtatioas  and  when  that  majority  were  pur- 
Mtaga  most  peraecuting  and  ruinous  course 
towwds  the  defenseless  and  unoffending  people 
'  ttu!*  District.  Mr.  White,  for  the  mere  pur- 
>^  of  evidencing  im  unscrupulous  zeal  in  be- 
S70*l  half  *of  the  late  adrotntetntlon.  and  to 
**vanm  favor,  did,  under  the  most  ofTcnsive 
rinrarastanceH.  signs  violently  abusive  and  in 
acting  memorUTto  Congreas.  urging  in  the 
WM  decide<i  manner  the  adoption  of  fiiiul 
■ea-Mire*  toward  the  banks,  by  compelling 
ihnxi  to  continue  specie  payments,  when  all  the 
n<ituiions  of  Viririnia  and  MHrylimd  had  sus- 
•t^nded,  and  thereby  lo  be  compelled  to  pursue 
k  <i«stnictlfe  and  bmdenioaie  pdi«gr  towards 
kar  castomers. 

"  The  object  of  the  memorial  was  to  place 
''(nethiag  in  the  hands  of  our  enemies,  in  the 
ispe  of  an  approval  of  their  course,  which 
VBS  a  gross  deception. 

Thb  offeo'te  becomes  {rn-atly  aggravated. 
vltea  it  is  iuiown  that  Mr.  Wiiite  Itnew,  so  far 

•  his  acqtudotaaoe  went  with  his  co-signers, 
tat  ;hey  wtr«'  too  i-rr>s.«<ly  ignorant  of  business 
4id  frttiKirg  to  be  able  to  express  any  opinion 
ipoa  wkA  •  OThloet  The  other  aigners,  with 
h*-  exception  of  two  or  three,  were  so  wholly 
mkoowQ  to  oar  business  community  that  Mr. 

&  U.  S.,  Book  11. 


While  would  not  he  able  to  identify  their  per- 
sons or  designate  their  residences.   It  is  to  be 

taken  for  irrnnted  that  they  were  merely  tran- 
sient laborers,  or  persons  so  young  as  not  then 
to  have  attracted. the  notice  of  our  oldest  and 
most  observinfr  citizens:  some  of  them,  indeed, 
were  known  lo  he  small  apprentices.  So  offen- 
sive and  unpopular  was  the  whole  proceeding, 
th^t  with  the  exception  of,  pcrhaji^^.  twoofliers 
(from  whom  our  community  would  look  for 
nothing  better).  Mr.  White  was  the  only  re- 
spectable man  of  business  who  could  l)e  in- 
duced to  put  his  name  upon  the  paper.  His 
own  purpose  OOUld  never  have  been  detected, 
but  for  his  appointment  as  collector,  which  so 
soon  succeeded.  Mr.  While's  experience  iu 
trade  had  taught  him  the  indispensable  neces.sity 
there  was  for  banks  iu  this  District,  andhisin* 
telligence  and  sense  of  justice  were  outraged 
by  the  declaration  that  our  banks  should  be 
made  to  pay  specie,  when  the  banks  of  our 
neighboring  States  of  Virginia  and  Maryland 
found  it  wholly  imprarlicable  so  to  do.  He 
luiew  the  gentlemen  who  had  the  management 
of  our  banks,  directors  as  wdl  as  offleers.  and 
he  knew  they  stood  without  reproach,  ami  that 
it  was  wholly  impossible  that  they  could  be  iu- 
flueneed  by  the  low  and  dinepntable  designs 
which  his  memorial  so  unscrupulously  chara;ed 
to  them.  It  WHS  a  vile  slander,  put  forth  so  as 
to  evade  the  responsibility  of  a  legal  prosecu- 
tion. We  think  he  is  the  lH«t  man  to  hold  an 
oftice  the  value  of  which  depends  upon  the  en- 
tcrpri-e  and  integrity  of  the  very  men  whose 
funiilie.H  and  buHinew  were  allKc  to  \h'  over- 
whelmed with  ruin  at  his  special  application. 

"  His  removal  from  an  ofllce  thus  obtained 
would  be  doubly  tinilifying  to  us.  when  we 
know  his  family  does  not  need  its  emoluments 
for  support. 

"  It  can  be  proved  that  at  his  store,  in  which 
the  office  of  collector  is  kept,  there  were  almost 
nightly  assemblages  of  the  principal  party  nu-n 
who  sustained  the  late  administration,  and  par* 
ticularly  during  the  fall  Of  1840. 

*'  A  liii;li!y  ri'.speclnble  man  has  [*271 
staled  that,  duiing  the  latter  part  of  the  late 
canvass,  he  saw  Mr.  White  preparing  Immense 
numlK?rs  of  the  newspaper  calleil  the  'Wash- 
ington Qiohe.'  for  circulation,  but.  being  a 
neighbor  of  Mr.  White,  he  is  unwilling  lo  ap- 
pear  as  a  witness  against  him.  The  language 
the  genllemau  used  was,  thai  'he  had  seen 
bushels  of  the  Globe  so  prepared  since  hte  ap> 
pointment  as  collector.' 

"  Under  these  circumstances,  we  would  most 
respectfully  tak  you  to  dismiss  Mr.  White  from 
the  ofTice.  and  that  our  fellow  townsman.  Mr, 
.  Henry  Addison,  who  has  already  been  recom- 
mencMd  by  most  of  ua,  may  be  appointed  to 
fill  it. 

O.  M.  IjInthicum. 

Raphakl  Semmsb, 

Wk.  Hosinbon. 

E.  M.  LnrraictTM, 

Pekeouink  WARnSLD, 

BOBKRT  OUUD, 
Wh.  JBWBIiL, 
WlIiLlAM  LAiaD, 

Wm.  Laxo, 

8.  E.  SOOTT, 

On  the  19th  of  .Tune, 1841, the  following  letter 
was  addressed  to  tiie  Secretary  of  the  Treasury : 
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Wk.  Hatman, 

Jos.  Smoot, 

WM.&NlCHOLLa, 

Javbs  Thoieai, 
Jekkmiau  Ormi, 
T.  p.  Wauoh, 
Bdw.  8.  WmoRT. 

J.  RlI-KV, 
W.  8.  RlNGOOLD, 
J.  I.  STUUi, 
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SuPRBMK  Court  of  thb  United  States. 


Georgetown,  June  19, 1841. 

"  8iR:  About  a  y»'ar  ago,  the  Hon.  A.  Dun- 
can, of  Obio,  wan  invited,  by  a  numlier  of  office- 
holders and  others,  to  hold  a  political  meeting 
in  this  town. 

'•  The  meeting  was  held  on  the  26th  June, 
1840.  and  the  proceedings  were  published  in 
the  Globe  on  or  about  the  8d  July. 

"  Mr.  Robert  White,our  collector  of  customs, 
acted  as  one  of  the  vice-presidents  of  the  meet- 
ing, and  who  was  so  tickled  and  delighted  with 
Duncan's  vile  calumnies  upon  Gen.  Harrison, 
that  he  arose  and  made  the  motion  that  he  (Dun- 
can) would  prepare  the  speech  for  publication. 
The  addresh  was  said  to  be  one  of  the  vilest, 
and,  if  you  desire  it.  a  copy  shall  be  presented 
for  your  perusal.  The  ptnk)n8  who  moved  the 
resolutions,  and  one  of  the  secretaries,  were 
clerks  in  the  departments. 

'  •  We  now  hand  you  a  copy  of  two  of  the  reso- 
lutions, and  an  account  of  the  proceeding,  which 
we  present  separate,  for  your  immediate  and 
convenient  notice,  referring  you  at  the  same 
time  to  the  very  lengthy  account  to  be  found  in 
the  Globe  of  the  date  mentioned  above. 

"  You  will  see  that  thecop\'  now  sent  applies 
the  following  language  to  General  Harrison: 
•  Nominee  of  the  bank  whigs.  federalists.aboli 
tionists.  and  anti-masons. '  '  Fraud  and  conceal- 
ment—'grossly  insulting  common  sense,  de- 
cency and  honesty, by  shrouding  himself  in  dark- 
ness'— '  of  courting  dangerous  fanatics,  and 
372*]  *countenancing  them  in  their  mad  war- 
fare upon  our  peace,  property,  and  lives.'  '  He 
should  be  treated  jis  an  abolitionist.' 

*•  This  conduct  of  Mr.  White,  in  connection 
with  his  signature  being  placed  to  the  infamous 
ant)  bank  memorial,  which  a  delegation  from 
town  left  in  your  hands  when  Mr.  White's  re- 
moval wa.s  tirst  requested,  renders  him  ex- 
tremely offensive  to  the  whigs  here.  We  again 
would  take  the  opportunity  to  n-mind  you  of 
our  earnesl  hojxj  that  Mr.  ll.  Addison  will  be 
appoiut^'d  to  that  office,  whose  full  and  abun- 
dant testimonials  are  already  in  your  possession. 

•'The  coniiuuanie  of  Mr.  NN'hitc  w  mortify- 
ing to  every  real  friend  of  the  administration 
here.    With  respect,  your  obe<lient  servants. 

O.  M.  LiNTHICUM. 

William  Laird, 
Wm.  8.  NirnoLLs. 
"Hon.  T.  EwiNO.Secrelary  of  the  Treasury." 

On  the21sl  of  September.  1841,  the  follow- 
ing letter  was  atldressed  to  the  President. 

"Gkouoktown.  Sept.  21.  1841. 

"  Sir:  Plioul*!  any  paper  l)esent  to  you.  con- 
tradicting iji  any  manner  a  representation  made 
by  ourselves  i<>  th»»  conduct  of  Mr.  White,  late 
collector  of  this  port,  we  will  thank  you  to  let 
us  have  a  copy  of  that  ]):)i>er,  with  the  names 
appended  thereto,  that  we  may  seeinwliat  par- 
ticular, and  to  what  extent,  our  stulemeut  may 
have  been  ( ontradic  led,  and  by  whom. 

••  With  L'reat  regard,  we  are.  sir.  your  obedi- 
ent servant,  O.  M.  Lintiiicum, 

W.  Robinson, 
Wti.mam  Laird, 

K  A  I'll.  SUMMER, 

Wm.  S.  Nicholls. 
D.  Enoi.ish.  Jun. 
"  To  His  Excellency,  John  Tyler,  Presi- 
dent U.  S."  •  - 
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And  upon  the  28d  of  September.  1841.  the 
following: 

"Gkoroetown.  Sept.  '23.  1841. 
"Sir:  I  feel  bound  to  make  to  you  thissi.ate- 
ment,  in  ctmsequence  of  a  rejKjrt  which  Iia.« 
reached  my  ears,  that  Mr.  Robert  White,  wiib 
Captain  t'arbery.  and  B.  Mackall.are  endeavor- 
ing, by  their  joint  influence  and  representational, 
to  injure  me  in  your  estimation.  It  is  diu-  oo 
less  to  you.  than  to  my  friends  and  m>*8elf.  to 
write  you  this  letter,  in  which  I  shall  omit 
everything  that  is  not  really  necessary  lo  be 
stated. 

"  As  to  Mr.  White,  I  feel  warranted  in  ammr- 
ing  you  that  the  representations  made  to  toq 
by  my  friends  in  regard  to  him. are  true  thmueh 
out.  of  which  fact  they  will  be  able  to  fumi^i 
!  you  the  "abundant  evidence.    No  man  [♦STS 
I  of  character  here  would  hazard  the  intiraatioa 
that  these  friends  of  miiie  would  pKjssibly  de- 
scend to  a  misrepresentation  in  regard  to'  Mr. 
'  White  or  anyone  else. 

I  "  For  all  they  have  stated  they  can  pro- 
:  duce  a  mass  of  evidence  too  stromr  to  be  doubt- 
!  cd. 

"In  relation  to  Mr.  Carbery,  I  have  only  to 
I  refer  you  to  my  letter  to  you  of  the  28d  Au- 
gust, and  its  accompanying  papers.  I  would 
J  take  much  pleasure  in  furnishing  you  withiiaT 
I  further  explanations  in  reganl  to  (liat  case  that 
I  you  might  desire. 

"It  is  wholly  impossible  that  Mr.  Mackall 
can  have  the  least  ground  for  complaint,  aj  I 
1  can  supply  you  with  abundant  proof  that  there 
I  was  no  employment  here  for  him  whatever,  norj 
any  prospect  of  neetl  of  his  services  at  any  time 
hereafter.    All  the  labor  performed  by  him, 
I  since  I  have  been  appointe<l  to  this  office.  »*■ 
merely  to  sign  a  receipt  for  his  pay.  He.  or  hit 
,  friends  for  him.  appealed  to  the  Secretary  of 
'  the  Treasury,  and  seemed  to  have  succeedeii  ia, 
producing  an  impres-^iion  on  his  mind  that  I  wiij 
meiiitatiug  an  unju.st  proceeding  towards  Mr. 
Mackall— all  this,  too,  before  I  had  said  or 
written  a  won!  to  Mr.  Ewing  upon  the  ^ubjeeC 
He  wrote  me  that  Mr.  Mackall  must  not  bfX^ 
moved  until  I  assigned  him  my  reasons  for  «a 
doing.  I  obeyed  his  order;  but.  on  the  very  d»r 
I  wrote  him  that  tli<?re  were  nost-rvice  for  Mr. 
Mackall  to  perform.  Mr.  Ewing  instructed  tai 
to  discontinue  the  office.    Mr.  Mackall  stdl 
complained  to  the  Secretary,  who  wrote  me  I 
come  to  the  Trea.sury  Department.  I  went,  i 
after  hearing  my  statement,  he  nid  be  watt! 
satisHf  d  that  he*  had  done  what  wm  proper  I 
the  COS*'.  I  (hd  not  feel  at  all  hurt  at  theooi 
taken  by  Mr.  Ewing,  because  I  knew  that  H 
whole  matter  had  been  (TTonly  mtsfcutegrtcd' 
him.  I  had  been  waited  upon  by  a  friend,  w| 
earnestly  remonstrate<l  with  me'upootbetnllfe 
of  abDlishing  Mr.  Mackall's  office;  as  1m  i 
that,  in  that  case,  the  intl  ueiice  of  a  powerf' 
family  connection  would  be  inimediatclTwirl< 
ed  against  me.  I  did  not  exactly  see  tbepronn 
ty  of  being  governe*!  '■      <u-h  apprHieamoa 
and  took  the  course  i       ,  :i-<l  bv  mr  •rtw 
duty,  and  relying  contldently  u;  .» 
ble  result  of  an  impartial  iuvesti^uuu.  ^ojoo 
any  dltlU  uliy  occur. 

"There  i«  but  little  revenue  oollectrtl 
port,  and  I  fell  it  to  1k<  my  duty  to  eooduc. « 
business  with  as  little  expense  'as  poaAic 
found  the  expense  of  this  oAlee.  as  Hr 


WniTE  V.  N1CIIOLL8  ET  A!,..  KTC. 


Georgetown  is  concerned,  to  be         $3,573  34 
••  I  have  reduced  these  exiienses 
the  sum  of      -      -      -       -  1.04r)00 

■  TliUs  saving  to  ihe  government    $1,428  34 

Titboui  at  all  impairing  the  efliciency  of  the 
nrioe.    The  whole  expense  of  the  office  for 
'■"orjretown  is  nov  absdhitely  $45  a  vear  less 
n  Mr.  Mackall  was  receiving  for  doing  noth- 
The  expenses  in  Washington  I  have  re- 
-'7  J*Jduce<i  twenty  live  per  cent.  I  did  *thi.s 
.  asen^  of  duty,  but  not  without  anticipul- 
■if  much  misrepresentation  and  abu.se. 
"I  am.  sir,  with  great  regard,  your  obedi- 
(GtKTVant.  "  li.  AUDISON. 

f'To  the  President." 

the  18th  of  November.   1841,  Robert 
ttte  brought  the  two  suits  mentioned  in  the 
ig  of  this  statement. 
tThe  declaration  in  the  suit  against  Nicholls 
lod  others  contained  two  counts. 
The  first  waaas  follows:    "  And  whereupon 
.esaid  plaintiff,  by  Brent  &  Brent  and  Fran- 
!  8.  Key,  his  attorneys,  complains,  for  that 
berets  previous  to.  and  at  the  time  of  com- 
iUiog  of  the  several  grievances  by  the  de- 
odants  as  hereinafter  mentionc<1,  the  plaintiff 
is  collector  of  the  customs  for  the  district, 
id  inspector  of  the  revenue  for  the  port  of 
^«rgelown  in  the  District  of  Columbia;  vet 
e^fendants  well  knowing  the  premises,  \mi 
'vatly  envj-ing  the  happy  .state  and  condition 
tlieaaid  plaintiff,  and  contriving,  and  wick- 
and  maliciously  intending  to  injure  the 
in  his  good  name,  fame,  and  credit,  and 
,  bim  into  public  scandal,  infamy,  and 
t,  with  and  amongst  all  his  neighl>ors. 
other  good  and  worthy  citizens  of  the 
aforeaaid,  and  to  c^iuse  the  plaintiff  to 
>ved  from  his  said  office,  heretofore,  to 
a  the  20th  June.  1841,  at  Georgetown, 
at  the  county  aforcMuid.  falsely,  wit  k- 
r,  and  maliciously  did  compose  and  publish, 
louiaed  to  be  compose<l  and  published,  of 
reoooeming  the  plaialiff.  and  of  and  con- 
his  aforesaid  office,  and  of  and  con- 
Ihe  plaintiff's  conduct  in  his  siiid  office, 
purpoae  of  procuring  his  removal  from 
» offloe,  a  certain  false,  malicious,  and  de- 
libeU  containing,   amongst  other 
the  false,  scandalous,  mjilicious,  defam- 
and  libelous  matter  of  and  concerning 
itiff,  and  of  and  concerning  his  afore 
ofllcc,  and  of  and  concerning  his  siiid 
"a  conduct  in  his  said  office,  for  the  pur 
procuring  the  removal  of  the  plaintiff 
hM  said  office,  as  follows,  that  is  to  sav: 
followed  a  copy  of  the  letter  to  the  Presi- 
of  June  2C,  1841,  down  to  the  words  "de- 
that  gentleman,"  with  the  necessary 
8). 

second  count  was  as  follows:  "And 
alM.  the  said  defendants,  intending 
1  contriving  to  cause  the  pluiniiit  to  be  re- 
from  the  office  then  held  by  him,  as 
in  the  first  count  heretofore,  to  wit.  on 
Itli  June.  1B41,  at  Qeorgetown.  to  wit,  at 
tjaforefoUd.  falsely,  wickedly,  and  ma- 
did  compose  and  publish,  and  caused 
composed  and  published,  of  and  c/)n- 
the  plaintiff,  and  of  and  concernint;  his 
and  of  and  concerning  bin  conduct  in  Ids 

raso  8. 


said  office,  and  for  the  purpose  of  procuring  his 
removal  from  his  said  oma?.  a  certain  other 
false,  malicious,  and  defamatory  libel,  contain- 
ing, amongst  other  thingw.  the  following  false, 
scandalous,  malicious.  defam:Uory.  and  lilx^lnns 
•matter  of  and  concerning  the  plaintiff,  [*275 
and  of  and  concerning  his  said  office,  and  of 
and  concerning  his.  said  plaintiff's,  conduct  in 
his  .said  office,  and  for  the  purpo.se  of  procur- 
ing the  plaintiff's  removal  from  his  said  office, 
that  is  to  say : 

Mr.  White's  was  the  place.  »&c.."  (then 
followed  the  remainder  of  the  letter  not  included 
in  the  tirst  count). 
The  declaration  concluded  as  follows: 
"B^'  reason  of  publi.shi ng  of  which  said  sev- 
eral hbels.  the  .Kaid  plaintiff  sjiith.  that  he  hath 
been  and  is  greatly  in  jured  in  his  good  name, 
fame,  and  credit,  with  and  amongst  all  his 
neighbors,  friends.  an<l  acquaintance.  And  by 
reason  of  the  publishing  of  which  said  several 
libels,  the  plaintiff  saith  that  he  was  heretofore, 
to  wit.  on  the  12th  day  of  July,  1841,  at  the 
county  aforesaid,  removed  from  his  office  afore- 
said, and  was  thereby  deprived  of  the  emolu- 
ments and  income  of  said  office,  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  three 
thou.sand  dollars  annually,  and  hath  been 
otherwise  greatly  iujtired,  whereby  the  said 
plaintiff  saith  that  he  hath  damage,  and  is  the 
worse,  to  the  value  of  twenty  Ave  thousand 
dollars:  and  therefore  he  brings  suit,  and  so 
forth.  Bkkxt  &  BuEKT,  for  pltuntiff." 

The  de<'laration  in  the  suit  against  Addison 
also  contained  two  counts,  with  no  essential 
variation  from  the  above. 

The  defendants  pleaded  not  guilty,  and  in 
November,  1842,  the  causes  came  on  for  trial. 

together,  the  same  evidence 
pniyed  from  th(!  court  being 
The  jury,  under  the  direc- 
a  verdict  of  "  not 
bills  of  exceptions 


They  were  trit«d 
and  instructions 
common  to  both, 
tion  of 
guilty 


the  court,  found 
and  the  following 


were  raised  and 


show  the  points  of  law  wtiich 
ruled: 

PlaintifiTs  First  Bill  of  Exceptions. 

"In  the  trial  of  these  causes,  the  plaintiff, 
to  support  the  issues  on  his  part,  offered  evi- 
dence to  show  that  he  was  duly  appointed  to 
the  office  set  forth  and  dcscrilje<i  in  the  declara- 
tion, on  the  2l8t  day  of  July,  1840;  and  that  he 
was  acting  as  such  officer,  from  that  time  till 
the  9th  day  of  July,  1841,  when  he  was  removed 
from  office,  and  the  defendant.  Henry  Ad- 
dison, appointed  in  his  place;  and  then  further 
offered  in  evidence  a  written  paper  (viz.,  the 
letter  to  the  President),  and  proved  that  the 
same  was  in  the  handwriting  of  the  defendant 
Addison,  and  that  the  signatures  thereto  were 
in  the  handwriting,  respectively,  of  the  several 
def«'ndant8;  that  the  said  pa[)ef  .so  written  and 
subscribed  was  sent  to  the  President  of  the  Unit- 
ed States,  and  by  him  sent  to  the  Treasury  De- 
partment, where  it  was  filed  on  or  before  the 
30th  June,  1841.  and  kept  by  a  clerk  of  that  de- 
partment having  charge  of  such  papers,  and 
shown  on  one  occa.sion  to  one  person  by  hint 
— which  perM)n  had  calle<i  to  see  it  at  the  re- 
quest of  the  plaintiff,  and  also  on  another  oc- 
casion to  another  person. 

♦•'  And  the  plaintiff  further  offered  [•276 
evidence  that  one  of  the  said  defendants,  whom 
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ho  named,  said,  nbout  the  time  of  tiigning  the 
SHid  paper,  and  l>efore  the  plaintiff  wa«  turned 
out  of  oftlcc,  that  the  plaintiff  had  signeci  a 
memorial  against  the  banks  in  the  Diatrict,  and 
swore  that  he  would  have  him  turned  out  of 
office. 

'*  And  also  offered  evidence  that  another  of 
said  defendantH.  also  named,  had  on  one  occa- 
sion «aid,  after  the  said  paper  had  been  sent  to 
the  President,  that  he  made  no  charju-s  against 
tiie  plaintiff;  and  on  another  occasion  he  stated 
he  had  made  charges,  and  that  he  could  prove 
against  the  plaintiff  more  than  he  had  so 
charged. 

"And  the  plaintiff  further  proved  that  the  i 
said  paper,  so  written,  and  subncrilietl.  was ' 
shown  to  a  citizen  of  Georgetown  for  the  pur- 
pose of  being  subscribed  by  him.  who  refused 
so  to  do.  because  he  was  not  acquainted  with 
all  the  facts  stated  in  said  paper. 

"And  the  plaintiff,  upon  the  evidence  afore- 
said, offered  thereupon  to  read  the  said  pajK'r 
to  the  jur)';  but  the  court  refused  to  allow  the 
said  paper  to  be  read  in  evidence  to  the 
Jury. 

"To  which  refusal  of  the  court  the  plaintiff 
excepts,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions  which  i.«  done  accord- 
ingly, this  3d  dav  of  January,  1843. 

"  j3.  TUKUBTON,  [8EAL.1 
•*Ja8.  8.  MoiiSKLL.     [SEAL. J" 

Plaintiff's  Second  Bill  of  Exceptions. 

*'  And  the  plaintiff  further  offered,  after  the 
evidence  aforesaid  in  former  exceptions  had 
been  given,  lo  show  the  malice  of  defendants 
in  writing,  signing,  and  presented  said  pa- 
p<T,  to  read  the  said  pai>er.  and  offered 
evidence  in  connection  therewith  of  the  false- 
hoiod  of  the  charge  therein  stated,  which  the 
court  also  refused,  and  the  plaintiff  excepts  to 
said  refusal,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  which  is  done  ac- 
cordingly, this  8d  Januarj',  1848. 

"  B.  ThRUSTON,  [SEAL.l 
"  J  AS.  S.  MORSELL.  [SEAL.]" 

Plaintiff's  Third  Bill  of  Exceptions. 
"And  the  plaintiff,  after  the  evidence  was 
offered,  as  stated  in  the  first  and  second  bill  of 
exceptions,  and  after  the  opinion  had  l)een  giv- 
en by  the  court,  as  therein  stated,  then  offered 
to  prove  by  fubstantial  evidence,  for  the  pur- 
pose of  showing  malice  in  the  defeniiants  in 
writing,  signing,  and  presenting  the  siiid  paper, 
that  the  charge  contained  in  the  said  paper,  of 
the  plaintiff's  Imvinc  lost  the  confidence  of  the 
men  from  whose  lalmrs  and  enttrprise .  the 
emoluments  of  his  office  flowed,  was  false,  ma- 
licious, and  without  probable  cau-s**;  that  all 
the  jx?rson8  doing  business  with  the  said  plaint- 
iff, as  such  officer  in  his  said  office,  during  all 
the  time  of  his  continuing  in  office,  were  Gen- 
end  Walter  Smith.  Henry  McPherson,  John 
Hopkins,  and  Jal)ez  Travers— all  which  per- 
27  7*J  sons  the  plaintiff  •now  offers  as  witness- 
es to  prove  that  the  plaintiff  had  never  lost 
their  confidence,  but  that  they  always  contm- 
ued  their  confidence  in  the  plaintiff,  and  ap 
proved  of  his  conduct  as  such  officer.  And 
aI.so,  further  to  falsify  the  said  charge,  the 

ftlaintiff  offers  to  prove  that  an  election  was  held 
n  Georgetown,  in  February,  1841  and  1843, 
for  a  common  councilman  in  said  town,  in 
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which  election  a  majority  of  the  qualifled  rot 
ers  of  said  town  voted  for  the  plaintiff;  and  he 
was  elected  to  the  common  cotmcil.  notwiih 
standing  the  active  opposition  of  several  of  the 
defendants. 

"And  the  plaintiff,  also,  further  offerwl 
lo  prove  that  the  charges  in  the  said  paper  of 
the  plaintiff's  having  descended  to  the  lowest 
means  to  secure  the  favor  of  the  late  adminis- 
tration, and  that  he  procured  Doctor  Duncaii 
to  deliver  a  sixn^ch  in  Georgetown  in  the  abuj«e 
of  General  Harrison;  and  that  the  plaintiff's 
was  the  place  where  the  leading  members  of 
his  party  nightly  assembled  up  to  the  close  of 
the  presidential  election;  and  that  the  plaintiff, 
since  his  appointment  to  his  said  office,  had  dis- 
tributefl  bushels  of  the  Glolx;.  were  false,  ma- 
licious, and  without  probable  cause,  by  pro- 
ducing witnesses  to  falsify  and  disprove  the 
said  charges,  and  show  that  there  was  no  foun 
dation  or  probable  cause  for  said  charges. 

"  But  the  court  was  of  opinion  that  such  er 
idence  was  inadmissible,  and  refused  to  allow 
the  same  to  l>e  given  in  evidence  to  the  jury; 
to  which  refusal  the  plaintiff,  by  his  counsel, 
excepts,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions,  which  is  done  accord- 
ingly, this  3d  of  January,  1843. 

"  W.  Cranch,  rsE.vL.1 

'*  Ja8.  8.  MoRf>ELL.  [seal.]" 

Plaintiff's  Fourth  Bill  of  Exceptions. 

"  In  the  further  trial  of  this  cause,  and  after 
offering  the  evidence  stated  in  the  precedlne 
bills  of  exceptions,  and  after  the  opinions  anii 
decisions  of  the  court  as  therein  stated,  the 
plaintiff,  by  his  coimsel,  in  order  to  show  ex- 
press malice,  and  the  want  of  all  proliable cause 
in  the  defendants,  in  writing,  and  suteicriMng. 
and  presenting,  as  before  stated,  the  paper- 
writing  .set  out  in  the  declaration — and  that  the 
same  was  so  written,  8ubscril)ed.  and  presented 
by  such  defendants,  not  for  the  purpose  of 
claiming  redress  for  a  grievance  in  the  conduct 
of  a  public  officer,  but  maliciously,  and  from  ^ 
private  pique  and  resentment,  and  in  order  that 
the  said  paper,  with  the  evidence  now  to  be 
offered,  should  go  to  the  jury  as  evidence  ct 
malice  on  the  part  of  the  defendants  by  coi»- 
petent  evidence,  and  the  want  of  probable  cauM 
for  the  charges  contained  in  said  paper,  and  ia  i 
connection  with  such  evidence  to  offer  the  said 
1  paper  In  evidence  to  the  jury. 

"And  the  defendants,  by'  their  counsel,  ob- 
jected to  said  evidence;  and  tliereupoo  Ibe 
court  refu8e<I  to  allow  the  same  to  U*  given  tot 
the  purpose  above  stated;  or  for  any  other  par 
pose:  to  which  Uie  plaintiff,  'by  hto  [•SIS 
counsel,  excepts,  and  pniys  the  court  to  rigi 
and  seal  this  bill  of  exceptions,  which  itdaat 
accortlingly,  this  5ih  day  of  Januarr.  1S4S. 

"  Witness  our  hands  and  seals,  tbia  5tb  day 
of  January',  1843. 

"  B.  TllRCPTOK,  ["KA^] 
"  JaS.  8.  MoHSKLLi.  [aSAL.]" 

Plaintiff's  Fifth  Bill  of  ExoeplkWL  M 

"  In  the  further  trial  of  this  cause,  and  i^H 
the  evidence  stated  in  the  preceding  bills  oflH 
ci>ptions  had  been  offered  as  stated,  aad  tflvj 

the  opinions  and  rejectionsof  evidence  ssbsrH 
in  stated,  the  plaintiff,  in  support  of  tbeiMiea 
joined  on  his  part,  for  the  purpose  of  prorted 
a  publication  of  the  libel  charged  in  the  ded>< 
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ntioD  on  the  part  of  rcrtain  of  defendants, 
whose  names  are  sicnctl  to  the  papers,  now 
offered  in  evidence  the  following  papers  (the 
fOTeml  handwritinp;8  of  the  said  defendants 
Kigninfc  the  same  being  adrailte<I): 

•'  The  letter  to  the  Secretary  of  the  Treasur}' ; 

"  Tlie  letter  of  June  19th,  1841 ; 

"The  letter  of  Septemlxjr  2l8t.  1841 ; 
br  showing,  from  the  wiid  papers,  thai  the  said 
defendantH  hud  referred  to  and  re  asserted  the 
truth  of  the  charges  contained  in  the  said  libel 
charged  in  the  declaration :  and  that  such  refer- 
CDce  and  re-asscrtion  was  not  privilegcnl,  and 
«M  a  publication  of  the  libel,  for  which  said 
defendants  were  n'sponnihle  in  this  action. 

"  And  in  the  case  against  Henry  Addison, 
the  plaintiff,  for  a  like  purpose,  and  to  prove 
in  the  same  way  such  a  publication  of  the  lil)el 
charged  in  the  declaration  as  he  was  responsi- 
ble for  in  this  action,  offered  in  evidence  a  pa- 
per, admitted  to  be  in  the  handwriting  of  said 
defendant,  Ilenrv  Addison,  viz. :  the  letter  of 
September  23d,  1841. 

"And  the  defendants,  by  their  counsel,  ob- 
j'Tted  to  the  admissibility  of  said  |>a{)er8  so 
offereti  in  evidence. 

'^And  the  court  sustained  the  said  objection, 
tna  refusetl  to  allow  the  said  papt-r  to  tie  given 
in  evidence;  to  which  opinion  and  refusal  the 
plaintiff ,  by  his  counsel,  excepts,  and  prays  the 
murt  to  sign  and  seal  this  bill  of  exceptions; 
which  is  done  accordingly,  this  5th  day  of  Jan- 
uary. 1843,  as  witness  our  hands  and  seals. 

•'  VV.  Ckancfi,  [heal.] 
"Jas.  S.  Mokskm-.  [skai,  ]" 

To  review  the  decision  of  the  court  on  thcw 
KTcnd  points  of  law  the  present  writ  of  error 
was  brought. 

Mmra,  May  and  R.  Brent  for  the  plaintiff  in 
error. 

Mtmrt.  Bradley  and  Coxe  for  the  defendants 
Id  cnor. 

Mr.  May.  for  plaintiff  in  error: 
WluU  is  the  law  applicable  to  the  facts  ex- 
lAlted  in  «hi>i  record .' 

279*]  •It  will  hardly  be  denied  that,  in  or- 
Hmxi  caiKA.  the  writing  here  declared  on 
trffoln.  in  view^  of  its  terms  and  tendency,  be 
coosidered  a  libel,  and  the  defendants  to  have 
•cted  maliciously,  that  is.  with  the  view  to  effect 
Umk  oooaequences,  to  which  the  means  they 
kcre  used  naturally  and  obviously  lead.  (2 
9t«rkie's  Ev  .  3(J1.) 

But  it  will  be  contende<l  that  this  Ih  distin- 
gidriwd  from  the  ordinary  cases  of  lilKl.  by 
ifMOo  of  the  occasion  of  writing  and  publish- 
iwU:  it  purpr>rting  to  be  a  complaint  about  an 
oddal  grievance,  and  Ijcing  addressetl  to  the 
Preddent  of  the  United  Stal«s.  the  prof)er  au 
ibority  to  redress  il;  that  this  Is  what  is  termed 
"anrivileged  communication." 

Tkat  thm  is  such  a  d^«<:ription  of  Iil)el8,  well 
Issdfled  by  stable  legal  distinctions,  is  admit 
led.   Thev  are  founm-d  upon  consi  lenitions  of 
public  policy  and  convenience,  and  do  confer 
apon  their  authors  and  publishers  certain  priv- 

Now,  what  is  the  nature  of  a  privileged  com- 
manication,  and  what  are  its  legal  incidents? 
ItBMj  be  defined  to  be  a  writing  publishetl 

fde  about  a  lawful  o<7cnsion. 
Thl«  lawful  occasion  may  1k'  found  in  the 
ice  of  a  public  of  private  duty  of  a 


legal  or  moral  nature — of  the  fair  and  honest 
fultlllment  of  such  obligations  as  spring  out  of 
the  social  relations  of  life;  as  in  the  exhibition 
of  articles  of  the  peace  before  a  civil  magistrate, 
or  other  communication  in  the  way  of  a  judi- 
cial proceeding;  a  petition  about  a  public  nui- 
sance, or  remonstrance  presented  by  citizens  to 
the  pro|)er  authorities;  an  account  of  the  char- 
acter of  a  servant,  made  by  a  master;  a  report 
on  the  character  of  an  intended  husband,  given 
by  a  brother  to  a  sister.  Ac. 

But  these  privileged  libels  are  separated  into 
two  classes. 

The  tirst  are  all  such  communications  as  are 
presenteil  in  the  course  of  justice,  and  before  a 
tribunal  having  power  to  examine  into  their 
truth  or  falsehood. 

The  second  class  arc  all  such  as  do  not  arise 
in  the  course  of  justice,  and  before  a  tribunal, 
&c. 

Now,  it  is  said  to  be  the  incident  of  the  first 
class  that  the  (x^casion  is  an  absolute  bar  to  :in 
action,  even  though  the  libel  be  false  and  ma- 
licious. 

The  incidents  of  the  second  class  are  that  the 
law  only  raises  a  prinui  facie  presumption  in 
favor  of  the  occasion,  which  operates  in  the  nat- 
ure of  evidence,  and  supplies  a  prima  fa*- ie 
justification ;  and  also  that,  under  the  general 
issue  plea,  the  motives  of  the  defendant  and  the 
truth  of  the  libel  may  be  given  in  evidence  to 
the  jury. 

But  there  must  be  the  concurrenec  of  an  up- 
right intention  along  with  the  lawful  occasion. 
Ii  must  not  be  an  officious  intermeddling  with 
tlie  rights  of  others,  nor  published  through 
hatred  and  ill-will.  It  is  the  first  requisite  of 
this  class  of  "  privileged  communications,"  that 
there  be  no  taint  of  personal  malice  about  it. 

*A  writing  thus  justified  by  the  oc-  [*280 
casion  and  good  motives  of  its  authors,  l)estow8 
u|X)n  them  an  irresponsibility  to  legal  condem- 
nation, even  though  it  procluce  injury  to  the 
rights  of  othere. 

This  doctrine  is  founded  not  only  upon  c<»u- 
siderations  of  public  convenience,  but  also  on 
a  confidence  in  human  motives,  where  Uiey  are 
upright  and  pure. 

The  law  preferring  to  suffer  the  contingencies 
of  occasioiml  injury  that  may  hapiK-n  to  indi- 
viduals, rather  than  by  shutting  the  d<M)r  to  tlie 
freed<<m  of  ini|uiry  and  comphiint  upon  the 
administration  of  public  alTuirs,  the  proceed- 
ings of  courU  of  justice,  or  the  peiforniance  of 
moral  duties,  w  here  done  fairly  and  truthfully, 
and  the  well-lning  of  society  should  be  prej- 
udicetl.  Besides,  the  party  accused  in  such 
cases  is  not  wiiliout  redress.  If  he  be  assaih'd 
unjustifiably  in  a  judicial  proceeding  in  a  court, 
iU  dignity  is  offended  and  its  censures  securetl; 
Ixjsides.  the  l>eneflt  of  evidence  to  vindi<iite 
himself  and  disprove  such  charges  is  afforded. 
The  true  criterion  of  the  privilege  in  the  first 
class  (which  creates  a  bar  to  an  action)  is  to  lie 
found  in  the  power  of  the  tribunal  to  alToni 
this  redress.  If  the  liU-l  be  published  beloro 
those  who  cannot  afford  this  summary  re<in  ss, 
then  the  occasion  dws  not  bar  an  action,  and 
the  liljel  belongs  to  the  becond  class  of  priv- 
ileged communications;  and  in  all  these,  if 
the  libel  be  malicious  in  fact,  the  privilege-  is 
gone,  and  the  pretext  of  the  occasion  only  serves 
to  aggravate  the  wrong. 
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But  ihc  law  in  favor  of  the.su  occasions  will 
not  (as  in  ordinary  libels)  imply  malice,  but  it 
must  be  proved.  And  this  is  the  great  distino 

lion. 

There  are  (wo  kinds  of  malice,  as  JuMict 
Bay  ley  dislinir  i-In  s  in  4  Barn,  &  Crt««s..  255; 
malice  in  law  luui  malice  in  fact.  The  lirst  is 
Infefred.  the  last  must  be  proved.  The  first  is 
a  Icgnl  inference  from  all  ordinary  libels.  The 
lasl  is  a  legal  reouisite  to  maintain  an  action 
upon  a  privileged  libel;  and  whcji  iiKilice  in 
fact  can  be  proved,  the  privilege  thai  surrounded 
the  libel,  and  in  legal  contemplation  purified 
it,  is  strip jx'd  ofT,  and  ilu' exposed  libcltT. stands 
on  the  same  level  with  the  rest  of  his  kind. 

Lord  Manafleld  said,  in  Bullet's  N.  P.,  8, 
"  Malice  is  (hf  dsi  of  tlip  action,  which  is  not 
implied  from  the  occasion,  but  must  be  drectly 
proved." 

And  to  sustain  tiii  nummary  of  the  general 
doctrine,  are  the  tul lowing  authorities: 

English :  4  Reports,  U;  2  Smith,  8;  1  Bam. 
&  Aid.,  239;  5  Barn.  &  Aid  .  648  ;  8  Barn.  & 
Cress.,  578:  1  Moody  &  Rob..  1»8;  2  Biug 
barn's  New  Cases*  464;  1  Saund.,  181;  %  Bur 
rows,  808. 

American  cu.ses  and  authorities:  2  Kent's 
Com.,  IK.  In  Massachusetts.  3  Pick..  383  :  4 
Mass..  168;  8  Mass.,  264.  New  York.  5  Johns., 
34;  nJolms.,  524  ;  4  Wendell,  135.  Pennsyl- 
vaniii.  2  Serg.  &  Rawle,  22;  4  Scrg.  &  Rawlc, 
428.  Maryland,  5  Harr.  &  Johns.,  459. 
281*]  *Kow,  the  case  at  bar  must  belong  to 
the  second  class  of  privileged  commutdcations. 
if  indeed  it  be  privil^^  at  all.  The  President 
eoold  not  afford  any  redren  to  the  plaintiff. 
He  has  no  power  to  compel  the  attendance  of 
witnesses,  or  to  administer  an  oath.  He  could 
not  inquire  in  a  judicial  wav  into  the  truth  or 
falsehood  of  the  charges.  The  plaintiff  then 
turned  to  the  Circuit  Court  for  retlrehs,  and 
brought  his  action  on  the  ease.  But  that  court 
refused,  as  the  exceptions  Show,  to  rillnw  him 
Uj  read  the  libel  to  the  Jury,  and  to  prove  it 
"false  in  1  without  probable  cause."  aud  that 
the  defen<lHnf8  were  actuatwl  by  malice  in  fact, 
or  "exprt&h  malice."  But  falsehood  and  want 
of  probable  cause  are  in  themselves  evidence 
of  malice  in  fact.  (1  Mnnrlv  Rob.,  470;  4 
Biugbaui,  408;  4  Serg.  i.t  iuiwlc,  4)^3;  5  Harr. 
&  Johns.,  458.) 

But  the  privilege  of  this  libel  is  very  ques- 
tionable. It  prefers  charges  not  relating  in 
any  wise  to  the  plaint itT's  olbeial  character.  It 
alleges  political  offenses  committul  before  his 
appointment  to  office.  It  shows  a  personal 
aspinilion  after  the  ofllce  held  by  plaintifT.  Tt 
is  couclied  in  terms  of  great  asperity,  and 
breathes  throughout  a  spirit  wholly  incompat- 
ible with  the  honest  purpt>8e  of  redressint;  a 
public  grievance.  The  privile^  is  doubtful 
upon  the  face  of  the  libel,  and  whether  privi- 
le;»cd  or  not  wa.s  a  question  for  the  ]\xry.  (g 
Barn.  &  Cress...  400:  2  Bingham,  408.) 

The  fifth  exception  shows  a  reiteration  of 
the  libel  ])y  the  (fefeudant  Addison,  after  ihe 
plaintill  wuji  removed  from  otbcc.  Then  there 
was  no  privilege,  and  such  repetition  is  a  re- 
publication. (8  Stephens'  A'.  P.,  2564,  aud 
Ciuscs  there  cit^nl.) 

I  have  now  explored  this  record.  Questions 
of  the  gravest  consequences  are  presented  by 
it.   They  may  well  claim  to  Ikj  decided  by  this, 


the  highest  court  lu  our  laud.  The  doctrine  of 
"  privilegc<l  communications"  is  here  to  be 
settled.  Tbtre  is  seeming  contrariety  of  indicinl 
opinion  on  the  subjeci  in  our  countr)*.  Tlic 
cases  in  1  Saundefs.  in  5  JobuMNi.  uA  in  9 
Tyler,  were  approved  hy  tlie  court  below  a.s 
establishing  the  irresponsibility  of  these  defend 
ants,  and  will  be  rdiod  on  here  to  simain  that 
position. 

Under  tfie  free  dispensations  of  our  Comlitn- 
tion  aud  laws,  where  the  ;rreatest  liljerty  of 
speech  and  of  publication  is  allowed,  and  wtieie 
this  liberty,  under  the  beat  of  political  pasrioitf. 
is  ever  tending  towards  liientiousness.  in 
sautts  upon  political  adversaries  who  may  be 
eQjo3ing  in  office  the  fruits  of  party  suconB, 
the  questions  licrr  ]  repented  Ix'come  most  in 
tercsting.  and  the  decision  that  your  honore 
may  para  upon  them  will  ascertain  the  valoeof 

tbnt  LTcnf  ndd,  to  this  de.scriplmn  of  citizen*, 
"  ot  b<'ing  .^^ecure  in  their  got»d  reputation. " 

Mr.  BradJey,  for  defendants: 

If  this  action  should  T)e  maintained  there  will 
1m'  no  end  to  actions  for  libels.  The defeudanU 
\\i.-vv  dissatisiu-d  with  a  publir  i  ili  i  r.  aad 
•complained  of  what  they  thought  a  [*282 
grievance  to  the  otlicer  who  could  redress  if.  If 
this  course  was  not  absolutely  privileged,  yet 
it  was  so  much  so  as  to  compel  the  plalniifi  to 
show  that  the  acts  were  done  without  probob!* 
cause  and  with  malice,  and  to  chaise  it  <^(t  in 
his  declaration.  Bullcr's  2(.  P..  as  cited,  aan 
that  malice  and  falmhood  are  the  gist  of  the 
action,  but  i  iiVlir  idiin  is  also  necessary.  The 
cose  in  7  Term  R..  110.  111.  shows  that  the 
occasion  there  justified  the  pabHeatlon;  sad 
this  is  alw  ays  a  question  for  the  court.  In  1 
Bam.  &  Aid.,  839,  the  Jury  determined  whetiier 
or  not  the  weirds  were  tised.  but  the  queMioa  of 
occasion  was  reserved  for  the  court.  In  M 
Wendell,  410,  546,  all  the  American  author- 
ities are  summed  up.  The  great  difllcnity  is 
U>  know  liow  far  tlie  question  of  ptiviletrr"  eTX' 
In  this  vHHi  the  court  IhjIow  thought  thai  ibe 
letters  were  addres.sed  to  such  oflkeni  as  were 
competent  to  remedy » he  grievance.  In  1  Term 
R..  130,  the  defendant  pleaded  preciselv  wbai 
has  been  shown  in  this  case.  In  8  Tylci  s 
(Vermont)  Rep.,  12fl.  1.30.  it  was  held  that 
where  the  occusiou  made  a  petition  to  the  Le^ 
islature  necessary  no  action  would  lie.  If  lo 
this  case  the  defendants  bad  published  the  letter 
to  the  President,  no  privilege  could  have  been 
pleaded.  (Kent's  Com.,  2*2.) 

In  2  Sera.  ^  lUwle,  23,  the  libel  was  nad  to 
the  jury  without  objection;  tnit  ben  we  cbjfc* 
that  tlu*  plaintiff  hhnself  shows  it  to  be  acape 
of  privilege. 

In  4  Berg.  &  Rawle.  424,  it  was  ruled  that 
where  malice  and  want  of  probable  (iiu^  "^''^ 
relied  upon  to  take  away  the  ground  of  i^iu 
lege,  they  must  be  averrad  In  The  dechmtion 
So.  also,  1  Wilson.  242;  2  ^Vil-nn  -mA.  All  thr 
exceptions  in  this  case  de|xiul  upon  the  fin4. 
for  if  the  libel  cannot  be  read  the  other  papcis 
cannot. 

Mr.  Core,  on  same  side: 

What  arc  the  points  in  the  case?  [  Jfr.  0>Tf 
here  examined  the  several  counts  in  the  dt-c 
Inration.]  The  result  of  the  whole  is.  that  a 
person  Iwlonging  to  one  party  charges  some  <rf 
the  other  party  with  l»eing  guilty  of  a  crime  to 
efli-ci  Im  removal  from  onice.   The  oonjmum-  j 
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cation  charged  as  libelous,  was  addrened  to  tlie 

President,  and  is  not  avprred  to  have  l>een  ever 
puliluhed.  That  otlicer  was  vested  with  the 
vbide  control  of  the  subjoc^t.  The  paper  was 
•fni  to  ibc  Secrctarv  of  the  Treasury,  from 
vjiom  an  agent  of  ihe  plaintiff  obtained  it. 
Hiere  was  no  proof  of  publicution  whutever. 
Some  of  the  exception-^  rL-latc  to  mere  matters 
of  a^griiviition.  which  wore  not  admissible  in 
evidence  unless  a  ground  of  act  ion  was  laid. 
Publication  is  essential ;  and  it  must  be  prov^ 
Wore  the  libel  can  be  ffiven  in  evidence. 
<S?»rkie  Ev.,  351.)  The  1  fru  I  Li:t  =;  are  char^'ed, 
it  a  tnie,  with  having  shown  the  paper  to  citi- 
mm  of  Geotfetown;  but  thejr  had  %  right  to 
show  it  for  the  purpoeeof  obtMoiiigsigiiatUTra. 
a  WendeU.  547.) 

€93*]   *Waa  it  a  publlcatimi  tosend  H  to  flie 

PnsUdent  f  It  was  not  sent  for  tlie  purpose  of 
inJuriDg  the  plaintiff's  character,  but  aolely  for 
tb  f  ptirpoae  of  obtaioUig  his  removal  from  of- 

It  was  a  perfectly  constitutional  proceed 
iniT:  if  not.  Congress  sliould  pass  an  act  to  burn 
til  the  letters  in  the  deimrttneuts.  The  Ptes- 
Idt^ot  had  full  and  exclusive  iurisdiction  over 
U)«  subject,  and  was  the  sole  judge  of  the  pro- 
prietj  of  the  removal  of  the  plaintiff.  His  rea- 
ions  cannot  Ik-  inquired  into  by  the  Judiciary. 
{l  '>  Petere,  255.) 

It  is  a  well  established  principle  that  when  an 
i  ion  IK  brotieht  for  an  act  which  is  in  itself 
i.rful,  tho^  matters  t)eyond  the  act,  which 
ri  ike  it  criminal  must  be  averred  in  the  decla 
m^ioa.  For  example,  in  an  action  for  keeping  a 
BMrhievous  dog.  it  must  be  averred  that  the 
•i    wa.'^  ad(lict<'d  to  biting:,  itnd  thai  the  defend- 
mi  koew  it  to  be  so.   In  this  case  the  defend- 
Ms  bad  a  right  to  addreaa  the  President,  and 
'■  ;iu«t  fje  averred  that  there  was  exprefs  nnlice, 
■1^1  also  a  want  of  probable  cause.  If  the  paper 
lad  been  printed  uid  banded  abont,  it  would 
[  kive^riven  .  wSf<;reut  aspect  to  the  uiTair.  In 
^  &  <kdaU  $  case,  be  wab  not  rcjspoaMblt  a.-*  Vnwi 
the  paper  umas  ^mfined  to  Parliament.  (>en 
♦-riliy.  sending  it  to  a  third  party  i^  a  puMita 
Uoo.  but  not  in  all  Ciist'^;  such  a&  i3<.'udin^  in 
\  formation  about  a  servunt,  Ac 

It  is  said  that  the  President  could  not  liave 
'  1  <eo  testimony  about  the  matter.  Suppose  it 
- ->  be  so.  and  that  his  functions  are  impmect. 
vri  bis  jurisdiction  over  the  subject  matter  and 
p^wcr  to  act  according  to  his  judgment  cannot 
Bi'  denied. 

Evidence  of  malice  cannot  be  given  under  this 
declaration.   There  should  have  been  a  special 
action  on  the  case. 
Mr^  JL  J.  Br«iU,  for  plaintiff,  in  conclu- 


Tjiis  dec-liiration  is  in  the  usual  form,  if  the 
^mpu  is  aa  ordinary  iibel;  but  not,  if  the  paper 
K^atawUditbe  party  was  privileged  to  tend. 

On  the  face  of  the  paper,  it  is  clear  that  the 
'  mnovAl  of  the  piaiatifl  was  not  asked  for  upon 
puMic  gmanda.  because  the  acta  complained  of 
K  k  pliuf  iK-fore  hi-  appointment  to  office.  lie 
not  charged  with  uofttnessfor  office,  but  held 
,  <|k  ta  odium  as  a  private  individual.  There 
Vfli  a  personal  motiv(>  in  all  this.  Addison 
I  «S8  to  be  appointed  in  his  place.    The  motive  , 
,  iiaa  impoTtaofi  oonauleration.  (2  Bingh.  New  | 
:  ^sea,  ^fiH.)  ] 

Ihe  paper  is  actionable  on  its  face,  as  it  i 
tfBpHiwyhinfUf  with  things  which  are  cal>  * 


culated  to  bring  pu!)1ic  odium  upon  lum.  sudi 

as  *'  depcendirir  to  tlie  lowest  meaas,"  &c. 

The  declaration  avers  sjK-cial  damage.  (I 
Chitty's  PI.  291,  ed.  182!);  3  John.s.  Cas.,  198.) 

It  has  been  said  tluil  t)ie  dechiratir)n  is  insuf- 
ficient, because  it  does  not  aver  express  mahce. 
But  it  charges  that  the  acts  were  done  "falsely 
and  maliciously."  Is  not  this  enouirh?  It  does 
not  *aver  that  the  libel  was  pubU-shed  [*284 
"in  presence  of  divers  citizens."  but  it  says 
that  it  was  "  puhlialied,"  which  is  the  usual 
form. 

In  2  Ding:ham's  New  Cases,  273.  the  declara- 
UoQ  was  the  same  as  in  the  present  case. 

In  all  tbo  caaea  dted,  the  libel  waa  read  to 
the  jury,  bat  in  the  court  below  it  waa  shut 
out. 

As  to  the  question  in  pleading,  see  4  Wend., 
186;  2  Run-.,  812;  4  Bos  Pin  48.  In  the 
last  case  the  action  was  for  defaming  a  candi* 
date  for  Parliament.  The  averment  in  the  dec- 
laration was  the  same  as  in  this  casB,  and  the 
plaiutiir  recovered. 

As  to  what  is  a  sufficient  averment,  see  Holt 
on  Libels,  356;  d  Smith.  48. 

JA*.  Jvsfto  Dakibl  delivered  tbe  opinion  of 

the  court : 

In  tbe  investigation  of  these  cases  it  is  deemed 
unnecessary  to  examine  seriatim  the  five  bills 
of  exceptions  sealed  by  the  Circuit  Court,  and 
made  parts  of  the  record  in  each  of  thcin.  The 
papers  declared  upon  as'  lilwlous,  and  the  in- 
structions asked  of  the  Circuit  Court,  are  liter- 
ally the  same  in  both  actions;  the  reasons,  Um, 
wliich  inlluem'(>d  tiic  decision  of  the  court  icr 
vade  the  whole  of  these  instructions,  and  are 
presented  upon  their  face. 

Before  proceeding  more  i)articu]arly  r  -  ( i  n- 
sider  the  rulings  of  the  court  upon  these  in- 
structions, it  may  be  proper  to  animadvert  upon 
a  point  of  pleading  which  was  incidentally 
raised  in  the  argument  for  the  defendants  in 
error;  which  point  was  this:  that,  assuming  the 
[>M!il''"if inn  declared  on  as.  a  Vihv]  td  be  one 
whicii  would  be  prinui  facie  privileged,  the  cir- 
cumstances which  would  render  It  ill^l,  in 
other  words,  the  malice  wbicli  prompfwi  it, 
must  be  expressly  averred.  Upon  this  point  the 
court  will  observe,  hi  the  lirst  place,  tliat  in 
cases  like  the  one  supposed  in  argtiment,  thev 
hold,  that  in  describing  the  act  complained  of, 
the  word  "  maliciously  "  is  not  maispensable 
to  characterize  it;  they  think  that  the  law  is 
sati-sfled  with  words  of  equivalent  power  and 
import:  thus,  for  instance,  the  word  *'  falsely" 
has  been  held  to  be  sulTlciently  expressive  of  a 
malicious  intent,  a.<;  will  be  seen  in  the  author* 
ities  cited.  (2  Saund.,  242  a.  note2.)  But  the 
declaration  iu  each  of  these  casea  charaes  the 
defendants,  in  term«.  with  maliciously  and 
wickedly  intendin<r  to  injure  the  plaintilTin  his 
character,  and  thereby  to  affect  his  removal 
from  ofBoe,  and  the  appointment  of  one  of  the 
defendants  in  his  stead;  and  with  that  view, 
with  having  falsely,  wickedly,  and  maliciously 
composed  and  published,  and  having  caused  to 
be  composed  and  published  a  false,  malicloas, 
antl  defamatory  libel  concern  in  •'the  plaintiff, 
]>oth  as  a  citizen  and  an  officer.  The  averments 
in  these  declarations  api>ear  to  the  coUTt,  in 
point  of  fact,  to  be  full  up  to  the  requirement 
indated  on.  and  to  leave  no  room  for  the  criti- 
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c'wm  attemiytcd  with  rp.sp<<ci  to  them.  But  the 
defense  tfct  up  for  ')'.'■  k  fendants  in  error  roar  h 
es  much  farther  find  ut  results  intinitely  hit^hcr 
28S*]*tlian  anything  dc [pendent  upon  a  mere 
criticism  upon  forms  of  pleading.  It  invulvei? 
this  i*«ue.  so  important  to  society,  viz, :  How 
far,  under  an  alleged  right  to  examine  into  the 
fitness  and  qualifications  of  men  who  are  either 
in  office  or  are  applicants  for  office — or,  how 
far.  utuicr  the  obligtUion  of  a  supposed  duty  to 
arraigD  such  men  either  at  the  bur  of  their  im- 
mediate rapnrior,  or  that  of  public  opinion, 
ttifir  r(  piilation.  their  acts,  their  motives  or 
feelings  may  be  assailed  with  impuDity — bow 
far  that  taw,  desifrDed  for  the  protection  of  all, 
has  pliu  td  a  certain  class  of  citizens  without  the 
pale  of  its  protection  ?  The  necessity  for  an 
exclusion  lilce  this.  It  will  be  admitted  by  all, 
must  indeed  ho  very  strong  to  justify  it  ;  it  will 
never  be  recognized  for  trivial  reasons,  much 
less  upon  those  thai  may  be  simulated  or  un- 
worthy. If  we  look  to  the  position  ot  ni<  !i  in 
conmioo  life,  we  see  the  law  drawing  provident- 
ly around  them  every  security  for  their  safety 
and  their  peace.  It  not  only  ffwhids  the  impu- 
tation to  an  individual  of  acts  which  are  crimi- 
nal and  would  mibject  bUn  to  penal  infliction ; 
but,  regarding  man  as  a  sympathetic  and  social 
creature,  it  will  somelinics  lake  cognizance  of 
injuries  affecting  him  exclusively  in  that  char- 
acter. It  will  accordingly  give  a  claim  to  re- 
dress to  bira  who  shall  be  charged  with  what  !s 
calculated  to  exclude  him  from  social  inter- 
course; as,  for  instance,  with  being  the  subject 
of  an  Infecliotia,  loathsome,  and  incnrable 
disfa^^e  The  principle  of  tin  ^l\v  always  im 
plying  injury,  wlierever  ^he  object  or  effect  is 
the  exposure  of  the  accused  to  criminal  punlith- 
ment  or  to  degradation  in  society.  The.ce  guard 
ian  provisions  of  the  law,  desigueii,  as  we  have 
said,  for  the  security  and  peace  of  persons  in 
the  nrdinnry  walks*  of  jirivate  life,  appear  in 
some  rej»pecls  to  be  extended  still  lariher  in  re- 
lation to  persons  Invested  with  official  trusts. 
Thus  it  is  said  that  words  not  olherwis<!  action- 
able may  form  the  bmin  uf  an  action  when 
spoken  of  a  party  in  respect  of  his  office,  pro- 
feasion.  or  business.  {Af/xfon  v.  Rlagrate.iylrnDge, 
617.  and  21A.  ii^iym.,  1309.)  Again,  in  Lumlii/ 
V.  AUdat/(l  Crompt.  &  Jarv.,  HOI),  where  words 
are  spoken  of  a  person  in  an  otiOcc  of  profit, 
which  have  a  natural  tendency  to  occasion  the 
loss  of  such  ottice,  or  which  impute  misconduct 
in  it,  they  are  actionable.  And  this  principle 
embmees  all  temporal  offloes  of  profit  or  trust, 
without  limitation.  (1  Sfarkicon  SluufUr.  124.) 

With  regard  to  that  species  of  defamation 
which  is  enected  by  writing  or  priniintr.  or  by 
piclnrf  -  and  .siirns.  and  which  is  ii  <  lir,ically 
iieuonu Dated  libel,  although  in  general  the 
rules  applicable  to  it  are  the  same  which  apply 
to  verbril  slander,  yet  in  oth»'r  respects  it  is 
treated  with  a  sterner  rigor  than  the  latter;  be- 
CHUS(>  it  must  have  been  effected  with  coolness 
and  deliberation,  and  must  be  more  permanent 
and  extensive  in  its  operation  tliau  words, 
which  are  frequently  the  offspring  of  sudden 
glints  of  passion,  anci  soon  mnv  be  buried  in 
oblivion.  (liexv.  Beau.  1  Ld.  liaym.,  414.  j  it 
follows,  therefore,  that  actions  may  be  main- 
tained for  defamatory  words  published  in 
28tt*j  *writing  or  in  print,  which  would  not 
have  been  acUooable  if  spoken.  Thus,  to  pub* 
«00 


lisb  of  a  man  in  writing  thai  he  had  the  lld» 
nd  smelt  of  brimstone,  has  been  held  toN-s, 
iiix,'!.  (Per  Wilmot.  C.  J.,  in  Viikrs  v.  Mottt- 
Uy.  2  W  ils..  403.)  In  Gropp  v.  Hilney  (3  Salt) 
Holt,  Ch.  J.,  tlius  lays  down  the  law:  "That 
scandalous  mailer  is  not  necessary  to  make-  a 
libel;  it  is  enough  if  the  defendant  indnees 
bad  opinion  to  be  had  of  the  plaintiff,  or  mHke 
him  contemptible  or  ridiculous."  And  U«v- 
lev.  J.,  decl  ares  in  yfciirefjor  v.  T^tcatttt  l8 
Bam.  Cress..  33),  that  "  an  action  is  malo  i 
tainable  for  slander  either  written  or  printed, 
jn  villi  1  lin  tendency  It  Ik  to  brings  inao 
into  hatred,  contempt,  or  ridicule."  To  ibe 
same  effect  are  the  aedsfont  In  6  Bingh.. 
{The  Archhiyhip  of  Tuam  v.  BobeMn);  and  iu  4 
Taunt..  855  iT/utrUu  v.  £aH  ^  Etrryi 
In  every  instance  of  slander,  dther  vcfbal  vr 
written,  malice  i"?  an  e-sfk-ntial  ingredient;  it 
niUMt  in  cither  be  expressly  or  substanlisli; 
averred  in  the  pleadings;  and  wheneter  tbus 
si tl».tantially  averred,  nnd  ihe  language.  eitli-T 
written  or  spoken,  is  proved  as  laid,  the  kw 
will  infer  malice  until  the  proof,  in  tbeeveet 
of  denial,  he  overthrown,  or  the  lanpn.T 
itself  be  satisfocUjrily  explained.  The  defeo^e 
of  the  defendants  in  error,  the  defendants 
likewise  in  the  Circuit  Court,  is  rested  up"-? 
grounds  forming,  it  is  said,  un  established  <  \ 
ception  to  the  rule  in  ordinary  actions  for  h\x  . . 
grounds  on  which  the  decision  of  the  Ciu  i.  t 
Court  is  defended  in  having  excluded  friui 
the  jurv,  under  the  declarations  in  these  cases, 
the  writinus  charged  in  them  as  iibek>ui. 
These  writings  were  offerMl  as  evidence  of  ex- 
press  malice  in  the  defendant^:.  TheexceplioD 
relied  on  belongs  to  a  class  which,  in  the  eis- 
mentary  treatiaea.  and  in  the  decisions  npoo 
libel  and  slander,  have  been  denoinintit.-il  j  riv 
ileged  communications  or  publications.  Vie 
will  consider,  in  the  lint  place,  the  peeotiv 
character  of  such  rommunirafion>.  .ind  tlip  ex- 
tent of  their  iniiucnce  upou  words  or  wnLinesk 
as  to  which,  apart  from  that  character,  the  law 
will  imply  malire.  Second,  we  will  exnitue 
the  bunieu  or  obligation  imposed  by  the  in* 
u{x>n  the  parly  complaining  to  remove  pre- 
sumptions which  miirhl  scrm  To  U*  justifieti  'iV 
the  occasion  of  such  cuminuuicatioQs.  &nd  !«> 
develop  their  true  nature.  And  last,  we^ill 
compare  the  requirements  of  the  I.hw  witL  ".lie 
character  of  the  publication  before  us,  andwiiL 
the  proceedings  of  the  Circuit  Court  in  rrt  r 
enoe  thereto.  The  exceptions  found  in  tbe 
treatises-  and  decisions  before  alluded  to  are 
such  as  the  rollowing:  1.  Whenever  the  auiiior 
and  publisher  of  the  alleged  slander  acted  m 
the  oona  Jide  discharge  of  a  public  or  private 
duty,  legal  or  moral;  or  in  tlie  prosecution  <>f 
his  own  rights  or  interests.  For  example, 
words  spoken  in  confidence  and  friendship,  u- 
a  cautiiin  nr  it  ]'  Tt<  r  written  coufldeniiHlh  to 
persons  who  employed  A  as  a  solicitor,  convey- 
ing charges  injurious  to  his  profesaioaal  dkar 
acter  in  the  manaircment  of  certain  r'^TiCf  rn«- 
which  they  had  intrusft'd  to  him,  and  in  wii'ili 
the  writer  of  the  letter  was  also  intcn*ti>l 
*'2.  .\nyf!iin  '  said  or  written  by  a  f*2H7 
miu»U'r  iu  giviug  ihe  chaructcr  of  a  servant  wlio 
has  been  in  his  employment,  a.  Wonis  OMd 
in  the  course  of  a  legal  or  judi  i.'l  7>mcmJintf. 
however  hard  they  may  bear  upon  ihe  partv  oi 
whom  they  are  used.  4.  Publications  duly 
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nude  in  the  ordinHrv  mo<ie  of  parliamcnfnn' 
proceedings,  a«  a  petition  printed  and  delivered 
the  members  of  a  committee  apix>inted  by 
be  House  of  Commons  to  bear  and  examine 
.fievanoes. 

But  the  terra  "exceptions."  as  applied  to 
lase*  like  thoAe  just  enumerated.  couUl  never 
be  interpreted  to  mean  that  there  is  a  class  of 
actors  or  t ran Hnctinns  places!  al)ove  the  cogni- 
anoe  of  the  law,  absolved  from  tlie  commands 
if  justice.    It  is  difHcult  to  conceive  how,  in 
•ooety  where  rights  and  duties  an*  relative  and 
roatual,  there  can  bo,  tolt^nited  those  who  are 
I  ririleged  to  do  injury  le(iibu4  toluti;  and  still 
norc  (iiftlcult  to  imajjine,  liow  such  a  privilecje 
■mid  t>e  instiiulcii  or  tolerated  u(>on  the  prin- 
'  iples  of  social  good.    The  privilege  spoken  of 
ID  the  books  should,  in  our  opinion,  W  taken 
vith  strong  and  well  defined  qualitications.  It 
'foperly  signities  this,  and  nothing  more.  That 
be  excepte<l  instances  shall  so  far  change  the 
rdinary  rule  with  respect  to  slanderous  or 
iibelou.s  matter,  as  to  remove  the  regular  and 
^«aal  pri.'sumplion  of  malice,  and  to  make  it 
ncumbent  on  the  party  complaining  to  show 
Oi-iliti  •  iiher  by  the  construction  of  the  spoken 
T  written   matter,  or  by  facts  and  circum- 
'taaoea  connected  with  that  matter,  or  with 
he  situation  of  the  parties,  adequate  to  author- 
jctbe  coDclusioD.    Thus,  in  the  case  of  Cock- 
<9iM  T.  HiMlffkufon  (5  Car.  &  Pa. .  543),  we  And 
I  declared  by  Parke.  Baron.  "That  every  will 
fill  and  unauthorized  publication  injurious  to 
tbe  character  of  another  is  a  libel;  but  where 
Ike  writer  is  acting  on  any  duty,  legal  or  moral. 
iDirards  the  person  to  whom  he  writes,  or  is 
bound  bv  bis  situation  to  protect  the  interests 
fl<  such  person,  that  which  he  writes  under 
ioeh  circumstances  is  a  privileged  communica 
unless  tlie  writer  be  actuated  by  malice." 
m  Wr^ht  Y.  Woodgate  (2  CYompton.  Mee- 
&  Ronooe,  573).  it  is  said,  "a  privileged 
lunication  means  nothing  more  than  that 
occasion  of  making  it  rebuts  the  prima 
inference  of  malice  arising  from  the  pub 
'a  of  matter  prejudicial  to  the  character 
pl&iotifl,  and  throws  upon  him  the  onm 
proving  malice  in  fact;  but  not  of  proving 
extnnsic  evidence  only;  he  has  still  a 
to  require  that  iheallegi><l  lil)el  itself  shall 
"  to  the  jury,  that  they  may  judge 
there  is  evidence  of  malice  on  the  face 
In  regard  to  the  second  example  men 
▼ix. .  that  of  a  master  giving  the  charac- 
a  servant,  altiiou^h  this  is  a  y)rivik'i;ed 
tinication,  it  is  said  by  I>ord  Manstlrld  in 
V.  }Iau>k'im(\  T.  R..  110).  and  by 
J.,  in  Chiid  v.  Ajffleeki^  Barn.  *  Cress., 
that  if  expsess  malice  be  shown,  the  mas- 
vill  not  be  excused.    And  tlie  result  of 
authorities,  with  many  others  u Inch  bear 
this  head,  is  this,  that  if  the  conduct  of 
tbe  defepdaut  entirely  consists  *of  an 
to  an  inquiry,  the  alw>n('e  of  malice 
be  presumed,  unless  the  phiintiil  produces 
of  malice;  but  if  a  master  unastced, 
oAciously,  gives  a  bad  chanu^ter  to  a  serv- 
er if  his  answer  be  attended  with  circum- 
from  wliich  malice  may  lie  inferred,  it 
a  question  fur  the  jury  to  determine, 
he  aeied  bona  fide  or  with  malice. 

•  to  words  used  in  a  course  of 
<.cding,  it  lias  been  ruled  that  lliey 


are  protecletl  by  the  occasion,  and  cannot  form 
the  foundation  of  an  action  of  slander  without 
proof  of  e.vpress  malice;  for  it  is  said  that  it 
would  Ik;  matter  of  public  inconvenience,  and 
would  deter  persons  from  preferring  their  com- 
plaints against  offenders,  if  words  spoken  in 
the  course  of  their  giving  or  preferring  ihfir 
complaint  should  be  deemed  actionable  (jht 
I^oni  Eldon  \\\  Johumn  v.  EexiuM  Esp..  32); 
and  in  the  case  of  lI'tdgMtn  v.  ScarUtt  (1  Barn. 
&  Aid..  247).  it  is  siud  by  Ilolroyd.  J.,  speak- 
ing of  the  words  of  counsel  m  the  argument  of 
a  cause:  "  If  they  be  fair  coininenls  upon  the 
evidence,  and  relevant  to  the  matter  in  issue, 
then  unless  malice  be  shown,  the  occa-sion  jus- 
titles  them.  If.  however,  it  be  provetl  that 
they  were  not  spoken  A*>;irt  or  express  mal- 
ice be  shown,  then  they  may  Ik?  actionabh-." 
Abbot.  ./..  in  the  same  case  remarks:  "I  am 
of  opinion  that  no  action  can  be  maintained 
unless  it  can  be  shown  that  the  counsel  availed 
himself  of  his  situation  malicioiisly  to  utter 
words  wholly  unjusiifiahle."  In  relation  to 
procee<iings  in  courts  of  justice,  it  has  be«.*n 
strongly  questioned  whether,  under  all  circum- 
stances, a  publication  of  a  full  report  of  such 
pr(X'ee<lings  will  constitute  a  defense  in  an  ac- 
tion for  a  libel.  In  the  case  of  Curry  v.  Walter 
(1  Bos.  &  Pull..  525)  it  was  held  that  a  true  re- 
port of  what  pjissed  in  a  court  of  justice  wjis 
not  actionable.  The  same  was  said  by  Lord 
Ellenborough  in  Itex  v.  Fusher  (2  Camp..  5«3): 
but  this  same  judge  in  liei  v.  Crery  {\  M.  Sc 
8.,  273).  and  Bayley.  ./.,  in  Rtxv.  Carlide,  dis- 
sentcd  from  this  (ioctrine  ju*  laid  down  in 
Curry  v.  U'7i//«'r.  observing  that  it  must  ite 
understood  with  very  great  limitations;  and  by 
Tindal,  CVt.  J.,  in  the  case  of  DeUgal  v.  Uifjhhj 
(8  Bing.  N.  C.  690),  it  is  said  "  to  be  an  estab- 
lished principle  upon  which  the  privilege  of 
publishing  the  report  of  any  judicial  proceed- 
ing is  admitted  to  rest,  that  such  report  must 
be  strictly  confined  to  the  actual  proceedings 
in  court,  and  must  contain  no  defamatory  ob- 
servations or  comments  from  any  quart«T 
whatsoever  in  addition  to  what  forms  strictly 
and  properly  the  legal  proceedings."  So  a 
publication  of  the  result  of  the  evidence  is  not 
privilege<I:  the  evidence  itself  must  Ik*  pub- 
lished. Neither  is  a  publication  of  a  counsel's 
speech  unaccompaniinl  by  the  evidence,  (fjeini* 
v.  WnlUrA  Barn.  &  Aid.  605;  Flint  v.  Pike, 
Ibid.,  473.) 

Publications  duly  made  in  the  ordinary  course 
of  parliamentary  procn-ilings  have  been  ruled 
to  be  privileged,  and  therefore  not  actionable. 
As  where  a  false  and  scandalous  libel  was  con- 
tainwl  in  *a  petition  which  the  de-  [*28f> 
fendant  caused  to  be  printed  and  dellveretl  to 
the  members  of  the  committee  ap^xtinted  by 
the  House  of  Commons  to  hear  and  examine 
grievances,  it  was  held  not  to  Ik?  actional »le. 
Such  appears  to  lie  the  doctrine  ruled  in  Lake 
V.  King  (I  Saund..  163);  and  the  reason  there 
assigned  for  this  doctrine  is.  that  the  lilK>l  was 
in  the  order  and  course  of  proceedings  in  the 
Parliament,  which  is  a  court.  Tlie  above  owe 
does  certainly  put  the  example  of  a  privileged 
communicatfon  more  broadly  than  it  has  iK-en 
done  by  other  authorities,  and  it  seems  difflcult, 
from  its  very  comprehensive  laniruage.  to  avoid 
the  conclusion  that  there  might  Ix*  instances  of 
privilege  which  could  not  be  reached  even  by 
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the  clearest  proof  of  express  malice.  The  point, 
however,  appearini^  to  be  ruled  by  that  chrc.  is 
so  much  in  conflict  with  the  current  of  author- 
it!e»  f^oinff  to  maintain  the  pmitfoo  that  express 
mnlice  ninnof  be  shielded  I'v  nny  jiKiicial 
forms,  that  the  weight  and  number  of  these  au- 
fborities  should  not,  it  Is  ttaoufrlit.  beeontrolled 
and  even  destroyed  hv  thp  in^iv-nce  of  asin^rle 
and  seemingly  anomalous  decUion.  The  de- 
cision of  Lake  Kinff  should  rather  yield  to 
thf  cnnctirrinir  opinions  of  numerous  and  en- 
liglitcned  minds,  renliiig  as  they  do  upon  ob 
Tfoua  principles  of  reason  an  1  j  i  i  ice.  The  ex- 
position of  the  English  law  of  libel  given  bv 
Chancellor  Kent  in  the  second  volume  of  hk 
Commentaries  (part  4th.  p.  98).  we  regard  as 
strictly  coincident  with  reasrm  as  it  is  with  the 
modern  adjudications  of  the  courts.  That  law 
is  stated  by  Chancellor  Kent,  citing  particularly 
the  authority  of  Best,  J.,  in  the  case  of  Fairman 
y.  Ives  (5  Barn.  &  Aid.,  642),  to  the  following: 
effect:  "That  petitions  to  thi'  kincr,  or  to  Viu- 
Ijatoent,  or  to  the  Secretary  of  War,  for  re- 
draaxif  any  grievance,  are  privileged  communi- 
cation,  and  not  actionable  libels,  provided  the 
privilege  is  not  abused.  But  if  it  appear  that 
ue  oonunonlcatloii  was  nrnde  maliciously,  and 
without  probable  cause,  the  pretext  under 
which  it  was  made  aggravates  tlie  caae.  aud  an 
•ctioD  lies."  It  Is  the  undoubted  right,  we 
kn«iw,  of  every  citizen  to  institute  criminal  pros- 
ecutions, or  to  exhibit  criminal  charges  before 
fheooorts  of  the  country ;  and  such  prosecutions 
are  a*?  much  the  regular  and  nppropriHte  modes 
of  [iroeeeding  as  the  petition  is  the  appropriate 
pj  weeding  1^016  Parliament — yet  it  never  was 
denied  that  a  prosecution  with  maliee,  and  with- 
out probable  Ciiusc,  vvtis  ju.«t  foundation  of  an 
action,  though  such  prosecution  was  instituted 
in  the  appropriate  court,  and  carried  on  with 
every  formality  known  to  the  law.  The  Par- 
liament, it  is  said,  is  a  court,  and  it  is  ditiiculf 
to  perceive  how  malicious  and  groundless  pros 
ecutiona  before  it  can  be  plaoedon  a  ground  of 
gnaler  impunity  ihnn  ihey  c-on  occupy  in 
MoUier  appropriate  forum.  The  case  of  Lake 
V.  ^h»ff,  therefore.  Interpreted  by  the  known 
principles  of  the  Inr  nf  lifx;!,  would  extend  the 
privilege  of  the  defendant  no  farther  than  to 
require  as  to  him  pfoof  of  actual  malice.  A 
different  interpretation  would  establish,  as  to 
such  a  case,  a  rule  that  is  perfectly  anomalous, 
200*1  and  *dependhs^  upon  no  reason  whicli 
la  Applicable  to  other  cafes  of  privile.ij;e. 

By  able  judges  of  our  own  country,  the  law 
of  libel  has  l>een  expounded  iu  pcrf^t  concur- 
rence with  the  doctrine  given  by  Chancellor 
Kent,  Thus,  in  the  case  of  The  Vommantpetilth 
V.  Clap  (4  Mass.  Rep.,  169).  it  is  said  by  Par- 
sons. Ch.  J.,  "  that  a  man  may  apply  by  com- 
plaint to  the  Legislature  to  remove  an  unworthy 
otlieer;  and  if  the  complaint  be  true,  and  made 
with  liooest  intentions  of  giving  information, 
and  not  malleiousiT;  or  witn  Intent  to  defame, 
the  complaint  will  not  be  a  IHm  1  And  when 
anr  man  shall  consent  to  be  n  candidate  for  a 
public  office  oooferred  by  tbe  election  of  the 
people,  he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  it  may  re:'4pect  his 
fltness  and  quallflcatlone  for  the  oflloe;  and  pub- 
lications of  the  truth  on  this  subject,  w  ith  the 
honest  intention  of  informing  the  people,  are 
ool  a  libel;  tat  it  would  be  unreaaoiuible  to 
6<tf 


I  conclude,  that  the  publication  of  truths,  which 
It  is  the  interest  of  tlie  people  to  know,  should 
be  an  offense  against  their  laws.  For  the  mae 
reason,  the  publication  of  falidiood  and  esl- 

umny  against  jiublic  officers,  or  candidates  for 
public  offices,  is  an  offense  dai^geiotts  to  the 
people,  and  deserves  punlsbment,  because 

people  may  be  deceived,  and  reject  their  \*  '\ 
citizens,  to  their  great  injury,  and.  it  maj  be. 
to  the  loss  of  their  liberties.  Tbe  poUieslaoD 
of  a  libel  maliciow*ly.  and  with  intent  to 
fame,  whether  it  be  true  or  not,  is  clearly  an 
offense  against  law  on  sound  princ  iples,  te." 

In  ihe  c^Lse  of  JMi.frU  v.  fhg'->d Pit  k,  Rej)., 
379),  it  was  ruled  that  a  fah>e  complaint,  made 
with  express  malice,  or  without  probable  cause, 
to  a  body  having  comj>ctcnt  authority  to  redrew' 
the  grievance  complained  of,  may  be  the  sub- 
ject of  an  action  for  a  libel,  and  the  question  of 
malice  is  to  be  determined  by  the  jury.  The 
court  in  this  last  case  say  (p.  384):  "  It  may  be 
admittc«l,  that  if  the  defendant  had  proceeded 
with  honest  intentions,  believing  tiu»  aocwHti^ 
to  be  true,  although  In  fact  It  was  not,  he  woidd 
Imj  enti'lr-i  to  ptui-rtinn,  and  that  the  occa.«aoiJ 
of  the  publication  would  prevent  the  l^nl  io- 
ferenoe  of  malice.**  The  court  proeeednnther 
to  remark  (p.  J}f^5):  "  It  has  h.  c  n  argued  thst 
the  iuiy  should  have  been  instructed,  that  the 
applicatiOD  to  a  tribunal  competent  to  redren 
the  suroosed  grievance  wa.s  prima  facv  cvi 
dence  that  the  defendant  acted  fairly]  and  tiuii 
the  burden  of  proof  was  on  the  plaintiff  to  re- 
move the  pre8umptif>n  The  judge  was  not 
i  quested  thus  to  instruct  ihe  jui  v.  He  did,  how 
ever,  instruct  them  that  the  burden  of  proof 
was  on  the  plaintiff  to  satisfy  them  that  the  libel 
was  malicious,  and  that  if  the  plainlifT  did  m 
prove  the  malice  beyond  any  reasonable  doubt, 
that  doubt  should  be  In  favor  of  the  defendant. ' 

We  have  thus  taken  a  view  of  the  authoritisi 
w]ii(  li  treat  of  the  doctrines  of  slander  and  libtl, 
and  have  considered  those  auUiorities  partica- 
larly  •with  reference  to  tbe  dielinction 

ithey  establi  Vi  ! n  twecn  ordinary  instances  of 
ahinder,  written  and  unwritten,  and  tbosewliic^ 
have  been  styled  privileged  oomumdeattoos: 
the  peculiar  character  of  which  is  said  to  i  x 
empt  them  trotn  inferences  which  the  law  Im 
created  with  respect  to  those  cases  tlutf  do  not 
partake  of  that  (haracler.  Our  examinatioc. 
extended  as  it  ma^'  seem  to  have  been,  lias  bees 
called  for  by  the  miix  triunce  of  a  subject  most 
intimately  connected  with  the  rights  and  l-.:ir 
pinetss  of  individuals,  as  it  id  with  theqviiaaiiu 
good  order  of  society.  The  inva»tigation  bs» 
conduete<l  us  to  tlie  followiufi;  c<in(luMi"'n* 
whicli  we  propound  as  tlie  law  applicable  ihen 
to:  1.  That  every  publication,  cither  by  writ 
ing.  printing,  or  pictures,  which  charges  upon 
or  imputes  to  any  person  that  which  rpndcr* 
him  liable  lo  punishment,  or  which  is calcub- 
ted  to  make  him  inlamouii.  or  odious,  or  pedic- 
ulous, is  prima  fiAfy  a  Ubel.  and  implies  msfitt 
in  till  iiulhiii  iTi  I  publish'  r  t.-wards  the  per 
sou  coucerutng  whom  such  publication  ismside. 
Proof  of  malice,  therefore,  in  the  cases  juK  de> 
scribi'd,  can  never  be  required  of  ilu  jx-^rty 
complaining  beyond  the  proof  of  the  pubiiu^ 
tion  itself;  Justiflcatlon,  excuse,  orextenuatkn. 
if  either  can  Ixj  slmwn.  must  proceed  from  the 
defendant.  2.  That  the  description  of  csh^i 
reoognised  aa  privileged  oommonloaijonB.  mut 
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he  usdentood  as  excerptions  to  tliis  nile.  and  &s 
,'  bnoc  founded  upon  some  apparently  recog- 
'  li^  obligation  or  motive,  legal,  moral,  or 
}i«-iil.  which  may  fairly  be  presumefl  to  have 
SPf  lo  the  publication,  and  theref«)re  prinui 
fi^it  relievw  ll  from  that  just  implication  from 
which  the  general  rule  of  the  law  Is  deduced, 
fae  rule  oif  evidence,  as  to  such  cases,  is  ac- 
fi  niingiy  so  far  cbangetl  as  to  impose  it  on  the 
p'ltiotiff  to  remove  those  presumptions  flowing 
fnwB  the  seeming  obligations  and  situations  of 
tit*'  parties,  and  to  reciuire  of  him  to  bring 
IxiBie  to  the  defendant  the  existence  of  malice 
i-  ih<*  true  motive  of  his  conduct.  Beyond  this 
titml  no  presumption  can  be  permitted  to  op- 
{taite.  much  less  Iw  made  to  sanctify  the  in- 
dulgence of  malice.  howevCr  wicked,  however 
upim.  under  the  protection  of  legal  fonu.s. 
I  We  conclude,  then,  that  malice  may  be  proved, 
ffaoogh  allegwl  to  have  existed  in  the  proceed 
bo  before  a  court,  or  legislative  Ixxiy.  or  any 
!ier  tribimal  or  authority,   although  such 
an,  legislative  Inniy.  or  other  tribunal,  may 
ve  bet-n  theapprf)priale  authority  for  redress- 

•  ihc  grievance  represented  to  it ;  and  that 
,  ■  lof  of  express  malice  in  any  written  publica- 
tm,  petition,  or  proceeding,  addressed  to  such 
tn"banal,  will  render  that  publication,  ywtition. 
or  pnxwding.  libellous  in  its  character,  and 
vtionable,  and  will  subject  the  author  and 
publisher  thereof  to  all  the  consequences  of 
{tW.  And  we  think  that  in  every  case  of  a 
proceeding  like  those  just  enumerated,  false- 
jooi  and  the  al»sence  of  probable  cause  will 
umnt  to  proof  of  malice. 

The  next  and  the  only  remaining  question 
Brctsvinr  to  be  considennl  in  these  cases. is  that 
29lJ*]  which  relates  to  therulimrsof  the*court 
Wow  excludiner  the  publication  declared  upon 
»» libe]  from  going  to  the  jury  in  connection 
*iih  other  evidence  to  establish  the  existence 
^  mdioa    We  forbear  any  n;niark  upon  the 
•ttiriuttc  character  of  the  injury  complained  of. 
or  opoQ  the  extent  to  which  it  may  have  been 
Mdeoat.   These  are  matters  not  properly  be- 
ItRat.   But  if  the  publication  declared  upon 
Vwio  be  regarded  &s  an  instance  of  privileged 
■Meations.  malice  was  an  in<lispensable  char- 
ptrittic  which  the  plaintitf  would  have  l)een 
kwad  U>  establish  in  relation  to  it.    The  jury, 

K the  jury  alone,  were  to  determine  whether 
nalloe  did  or  did  not  mark  the  publication. 
*ottld  appear  difflrult  li  priori  to  imagine 
»■  it  would  be  possible  to  appreciate  a  fact 

•  "t  that  fact  was  kept  entirely  concealed  and 
w  of  Tiew.  This  question,  however,  need 
**  it  the  present  time  be  rea.>*oned  by  the  court ; 
ilh»,  by  numerous  adjudications,  fx'cn  placetl 
^fond  doubt  or  controversy.  Indeed,  m  the 
|wy  Many  cases  that  are  appliruble  to  this 
iVBtkiu.  they  almont  without  an  exception  von- 
tm  m  the  rule,  that  the  question  of  malice  is 

i!  ::iirt.  <|  to  the  jury  uix>n  the  face  of  the 
r  j.wMi<  ation  itself.    We  refer  for  this 
yon  to  Wri'jht  V.  \\%Hl(jatf  (2  Crompton, 
«x  &  Ros..  57JJ);  to  Fiiiniuin  v.  Ire*  (5  Barn. 
AkL,  «42).  Ri>binmm  v.  M<nj  (2  Smith,  3). 
.  Pike  (4  Hani.  &  Cress..  4.S4.  ikt  Litlle- 
J.);  lb..  247  (liromiytv.  ProMcr).  Biak*'  v. 
'W  (1  Mood.  Jc  Hob..  198);   Parmeter  v. 
piamd  (6Meee.  &  Welby.  105):  Thomsoi,  v. 
4flbB  (1  Moo.  *  Mai..  187).    Other  cases 
■Cbl  be  adduced  to  the  same  {toint. 
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I  Upon  the  whole,  we  consider  the  opinion  of 
the  Cimiit  Court,  in  the  several  instructions 
given  by  it  In  these  cases,  to  l)e  erroneous. 

We  thrrefare  af^tidge  that  ii9  deci»ion  be  re- 
vered; that  theM  rauM-n  bf  remanded  to  the  miff 
eourt.and  that  n  venire  facias  de  novo  be  afpni-d- 

j  ed  to  try  them  in  conformity  mth  the  principles 

I  herein  laid  dotcn. 

Cited— 2  Dill.,  246. 


Ex.parte  THE  CITY  BANK  OF  NEW  OR- 
LEANS,in  the  matter  of  William  Chrmty, 
Assignee  of  Daniel  T.  Walden,  a  Bank- 
rupt. 

District  Court  of  V.  8.  ha*  paicer  under  B<tnk- 
nipt  Act  of  A'Jff.  10, 1H41,  to  determine  rulid- 
ity  of  mtfrtf/tige  on  bankrnpf*  proytrty — eoit- 
xtruction  of  art — thut  court  no  jMrer  to  rcriiv 
priKridinyn  of  bankrupt  court. 

This  court  has  no  revlslngr  power  over  the  decrees 
of  the  District  Court  sittinK  In  bankruptcy  ;  nor  is 
it  authurlzed  to  irauea  writ  of  pri)hrr>itlon  to  it  iu 
any  ease  except  wliere  the  District  Court  is  pro- 
cei'dlnjf  as  a  court  of  admiralty  and  maritime  Juris- 
diction. 

The  District  Court,  when  sittiUK  in  twnkniptcy, 
has  jurisdiction  over  liens  ami  niortKHk'cs  exist inir 
u|>on  tli«  property  of  a  Imnkrupt,  >K)  as  to  in<niire 
int4>  their  vaildity  and  extent,  and  Rrant  tlie  same 
relief  whicti  the  State  couits  miKiit  or  ouvlit  to 
grant. 

The  control  of  the  District  Court  over  proceed- 
ings In  the  State  Court  upon  Ruch  I Ien8,l9  exercised, 
not  over  the  .»*tate  court*  themselves,  but  upon 
the  parties,  throuKh  an  injunction  or  other  appro- 
prlrtt"'  proceeding  in  equity. 

•The  design  of  the  Himkrupt  Act  wa«  to  so-  ['aOS 
cure  a  pntmpt  and  effectual  administration  of  the 
estate  of  ull  bankrupts,  worked  out  by  the  ctmrts 
of  the  United  Stati>»,wlthout  theuj«istance  of  State 
tribunals. 

The  phrase  in  the  6th  section  "any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy,"  does  not  mean  only  such  credit- 
ors who  come  in  and  prove  th»'lr  del)t-3.  hut  all  cred- 
itors who  Imvc  a  (tre^ent  subsisting  claim  uiMin 
the  bankrupt  s  est4it«*.whether  they  liave  a  security 
or  tnortgHgf  then  for  or  not. 

Such  en'dltors  have  a  right  to  ask  that  the  prop- 
erty mortgaged  shall  l>e  sold,  and  the  proceons  ap- 
pli<  ll  towards  the  )>ayment  of  their  debts,  and  the 
assignee,  on  the  other  hand,  may  contest  their 
claims. 

In  the  case  of  a  contested  claim.the  District  Court 
has  Juriwllction,  If  resort  bo  had  to  a  formal  l)Ui  in 
ecjulty  or  other  plenary  proweding ;  and  also  Juris- 
diction t»)  proctMHl  Hummarily. 

THIS  was  a  motion  on  l>ehalf  of  the  City 
Bank  of  New  Orleans.for  a  prohibition, to  Iw 
issued  to  the  District  Court  of  the  United  States 
for  the  District  of  Louisiana. 

The  suggestion  for  the  prohibition  stated  the 
following  as  facts  in  the  case: 

First.  That  Daniel  T.  Walden.  of  the  city 
of  New  Orleans,  on  the  27th  July,  1839. 
and  on  the  17th  day  of  Augu.st,  1839,  exe- 
cuted two  several  mortgages  to  the  City  Bank 
of  New  Orleans,  on  a  certain  plantation,  and 
on  lot*  of  land  in  said  State,  to  secure  payment 
of  :>200.(KM)  borrowed  of  said  bank;  which 
mortgagee  were  duly  reconied.  and  in  all  re- 
si)ects  gocM]  and  valiti,  and  created  a  g»Kxl. legal, 
and  e<iuii!ilile  lien  «)n  the  property  mortgaged 
for  payment  ol  .said  debt.  That,  on  or  alM)ut 
2()th  OciolxT.  1840.  Wahlen  instituted  suit  in 
the  State  District  Court,  to  set  aside  said  mort- 
gages, for  the  same  causes,  substantially,  as 
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William  diristy  (Wald^i's  subsequent  Malffnee 

in  bankruptcy)  has  presented  by  bis  petition 
and  amended  petition  in  the  District  Court  of 
the  United  States  at  New  Orleans,  exercising 
pummary  jurisdiction  in  bankruptcy.to  set  aside 
tile  same  mortgages,  as  per  certified  copy  of 
the  proceedings  in  the  Diatrict  Court  of  the 
United  States  herewith  annnxed  ;  and  i\w  State 
court,  on  appeal,  dcciUed  linuliy  H.uaint>t  WhI 
den's  complaint,  and  sustained  the  mortgages. 

Second.  That,  afterward.  Uie  bank  proceeded 
to  foreclose  its  mortgages  in  the  State  court : 
and  thereupon,  on  17th  Mii.v,  1842.  an  order  of 
seizure  and  sale  was  made,  and  an  actual  seiz- 
ure of  the  property  executed  on  19th  May, 
1842. 

Thiid.  That,  on  18lh  June,  1642.  the  said 
Walden  died  his  petition  for  the  beneflt  of  the 
Bankrupt  Act.  in  the  District  Court  of  Ihr 
United  States  at  Kew  Orleans,  and  on  the  Ibth 
July.lSfS,  said  court  decreed  him  to  he  a  honk- 
nipt. 

Fourth.  That, after  Walden  filed  his  petition, 
and  before  decreed  a  bankrupt,  viz.,  on  27th 
June,  1842.  he  applied  to  the  mid  District 
Court  of  the  United  States  for  its  injunction  to 
Stay  the  sale  cwdered  in  the  State  court  of  the 
mortgaged  premises;  selliui,'  forth  L-Tounds 
therefor,  the  same  facts.  substanliiiUy,  us  sub- 
aequently  again  'set  forth  by  (  hristy, 
his  aK-cienee,  in  hi>i  petitions  aforesaid.  After 
full  heuiiiig  of  Siiid  bill,  the  court  refused  tiie 
injunction;  and  tlicrcafter  the  premises  seized 
were  duly  sold,  with  every  legal  reouisite  and 
formalitv.  in  execution  of  the  previotis  orders 
of  the  ^tate  court,  and  the  Cit  j  fiank  became 
the  purcbaseis. 

Fifth.  That  the  aaid  hank  lus  in  nowise 
nreponted  or  proved  Its  claim  against  Walden. 
in  the  Bankrupt  Court,  but  pursued  the  said 
mort^n^  claim  adversetv  In  tlie  Stale  court, 
relyint;  on  its  Hen  by  the  State  law.  and  the 
proviso  in  the  Bankrupt  Act,  saving  such  lien 
from  Its  operation. 

Sixth  Tliat  the  matter  in  dispute  wceeeds 
two  thousand  dollars  in  value. 

Seventh.  That  the  said  Christy.ssaignee.&c., 
knowing  all  the  jMxnii-^'  s,  but  contriving  to  im- 
pair ihe  lieu  of  the  bank  t)y  ibe  mortgages 
aforesaid,  contrary  to  the  saving  clause  of  the 
Bankrupt  Act,  is  endeavorin<r.  ny  hin  petition 
and  supplemental  petition,  to  subject  ail  the 
ptevious  proceedings  of  the  State  court  upon 
the  mortgages  to  review  and  revision  in  the 
District  Court  of  the  United  States,  by  its  sum- 
mary process  in  bankruptcy.  And  the  said 
Christy  and  Walden.  and  the  Uon.  Theodore 
H.  McCsleb.  judge  of  the  said  District  Court 
of  the  United  States,  have  wrongfully  and 
vexatiously  forced  the  said  bank  to  appear  in 
said  court  upon  its  summary  prooess.to  answer 
said  Cliristy's  petiti(tn.  And  though  the  bank 
has  object^,  by  plea,  to  the  summary  jurisdic- 
tion of  the  court  over  the  matters  aforoNdd.yct 
the  court  adheres — hath  overruled  the  plea — 
and  persihUj.by  its  summary  process. to  proceed 
with  the  cause,  to  the  embarassment  of  the 
tmnk,  and  to  the  deinrivatlon  of  all  redress  by 
appeal. 

In  addition  to  the  foregoing  statement  filed 
by  the  counsel  in  support  of  (lie  mofi  nifora 
prohibition,  it  may  be  proper  to  i»iute  ihai, 

On  (be  8th  of  October,        Christy  filed 


the  petition  mentioned  In  the  seventh  proposi- 

tioii  jiLst  quoted.  It  recited  that  Waldm.  the 
bankrupt. was,  at  the  time  of  filing  hisi»cbedu]« 
and  surrender,  the  owner  of  a  large  amount  of 
real  estate;  that  the  bank  claimeil  to  have  a 
mortgage  upon  it;  that  the  bank  caused  it  to  b« 
KUd  and  possession  delivered:  that  the  snle 
was  void,  Ix'canse  the  application  nf  W  ik'.cn 
operates  aii  a  stay  of  proceeding;  that  tiie  pnip< 
erty  was  offered  for  sale  in  bhxk,  though  com' 
posed  of  twenty  diflferent  stores  or  buildinir?. 
and  for  cash ;  that  the  mortgage  debt  was  not 
justly  due,  but  void  an  account  of  usury;  and 
prayed  that  the  sale  might  be  declared  void,  oc 
if  adjudged  valid,  that  the  amount  tbeieof 
should  be  paid  over  to  the  petitioner,  tobedis< 
tributed  according  to  law. 

On  the  81st  oTOctober,  1842,  tiMhaakflkd 
a  a  t  the  jurisdiction  of  the  oooit,  with 
other  matters  in  defense. 

On  the  17tb  of  Februarjr,  1848,  the  ouestioui 
rai.sed  by  the  an'^wer  of  the  bank  were  anjr  umed 
to  the  Circuit  Court  of  the  United  Slates. 

•At  April  Term,  1848.  the  Clmdt  [•8(15 
Court  returned  the  following  answers: 

"  In  answer  to  the  questions  adjourned  into 
this  court  by  the  District  Court  for  the  said 
di.stricl,  it  is  irdenKi  thai  the  following  an^w'-rs 
be  certilieil  to  tlie  District  Court  ia  bankrup;- 
cy,  as  the  opinion  of  the  court  thereupon: 

"First.  That  the  Nikl  District  Court  ha.v 
under  the  statute  of  bankruptcy,  full  aw! 
ample  jurisdiction  of  all  questions  arisiii^ 
unaer  the  petition  of  William  Christy,  asigow 
of  Walden,  to  try,  adjudge,  decree,  and  de- 
termine the  same  between  the  parties  thereto 

"  Second.  That  the  sale  made  of  the  won' 
gaged  property,  under  the  nthxsn  and  sale 
ordered  by  the  Dif^trict  Court  if  the  State  of 
Louisiana,  la  void,  and  that  the  District  Courtj 
of  the  United  States  should  hr  its  decree  d»< 
dare  it  void  in  the  suit;  ana  that  said  hft 
mentioned  court  has  full  power  and  authority 
to  try  and  determine  the  validity  of  said  nu>i:- 
{^ges,  and  if  proved  upon  ti  n  trial  voidaccor  l- 
ing  to  the  law8  of  Louisianu,  to  make  a  dcc^'fl 
accordingly,  and  order  a  sale  of  the  property 
therein  contalne<l  fnr  tlip  l>enefit  of  the  sevetjil 
creditors  of  the  bani<rupi;  but  if  upon  pm"f 
said  mortgages  shall  be  sustained  and  adjudgtd 
valid,  a  decnt'  should  be  rendereti  in  favor  "f 
the  moituagees,  condemning  to  sale  all  tbrir 
interests,  rights,  and  title  therein,  and  all  the 
interest,  right,  and  title  of  the  bankrupt  and 
all  the  general  creditors,  in  the  hands  of  the 
assignee, and  the  rights  and  title  of  the  asviLT; 
also:  and  by  the  order  of  sale  the  marahal  be 
directed  to  pay  over  to  the  mortgagees,  af^ff 
deduct int^  the  per  cent,  for  his  commissiens 
and  all  the  legal  coats  of  the  suit,  the  amouot 
of  their  dalm.  if  tlie  proceeds  of  die  sehi 
amount  to  so  much,  and  the  balance,  if  any, 
pay  over  to  the  assignee ;  and  that  by  such  decn-e 
the  assignee  lie  onlered  to  make  proper  title 
and  conveyance  to  the  purchaser  or  purcha^r^. 
upon  the  full  (mymcnt  of  the  purclisse  moo^r 
and  a  reasonable  oompeamtion  to  tlic  asiapi« 
for  making  fetich  conveyance,  to  be  detcrmiDfl. 
and  scttlea  by  the  judge  of  the  District  Court, 
should  the  purchaser  or  purchasen  and  tbe 
assignee  disagree  as  to  the  amount, 
j  "Third.  The  second  »a<l  aiteruHttve  prayrf 
I  in  the  petitkm  of  the  assignee,  asking  the  par 
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ment  to  him  of  the  whole  amount  of  the  pro- 
«ndi  of  the  former  mle  of  the  mortfTB^ 

pmperty.  In-jnc  inronsisfent  wilh  the  opinion 
k  ihe  court  in  the  second  point,  will  therefore 
b»  iknf^Br&ed  on  tlw  tml  by  the  Dhtrict 

Cnr.rt  J.  M('Kint.f:t. 

".aMocijite  Justic*3of  the  Supreme  Court  U.  S." 

Afterwnnis,  in  1843.  nn  amondod  petition 
»as  fil«d  by  Christy,  alleging,  amongst  other 
ifain^.  that  the  bank  clanmed  to  be  a  creditor 
of  MTaldt'n.  and  "in  that  capacify  had  Income 
t  party  to  the  8ai<i  proceedings  in  bankruptcy," 
Ac.,  Ac. 

In  December,  1843,  the  bank  prayeri  oyer  of 
290*j  the  time,  place,  *manner,  and  form, 
^iiere.  how.  and  when  it  became  apeiiy  to 
llf  proceedings  in  bankruptcy. 

The  court  bavins  granted  the  prayer  for 
\v^r,  Christy,  on  the  8M  of  Jantuuy,  1844. 
ikd  the  followine: 

"That  the  saidCitr  Bank  became  parties  to 
;he  prcK  I  cdinfTJ  in  bankruptcy  of  the  said 
Walden,  hrst,  hj  the  operation  of  law.  they 
bda^  at  the  time  of  hla  oankruptcy  mortgage 
CTwlitors  of  the  "^aid  Wnlden,  and  placed  upon 
Ui  achedaie  as  such;  second,  by  their  own 
Ml,  barliif  filed  a  petfllon  in  thfa  honorable 
cr<:ir*  nn  tlic  5lh  Sfptcmber.  1842,  pniyintjthat 
tbc  demand  of  the  asHigiiee  for  the  postpone- 
tteot  of  the  sale  of  certain  proper^ea  be  disre- 
jrarded,  that  their  privilecos  he  recognized, 
«od  that  said  proiierties  be  sold  under  an  order 
of  IJUb  court  for  ca<(h;  third,  that  an  attempt 
▼*»  made  bv  the  said  Imuk  to  withdraw  saitl 
petition  and  prayer  of  5th  September,  lb43, 
bat  a  discontinuance  of  the  same  waa  Opposed 
^'V  M.  W.  Hoffman  and  L.  C.  Duncan,  cred- 
itors of  said  bankrupt,  and  parties  intt  rt*t<'<l, 
bv  pearon  of  which  said  oppo-i^ition  tlie  leijal 
efrectfl  of  said  application,  made  by  the  City 
Bank  as  aforesaid  to  this  honorable  court, 
mnain  in  full  force 

"In  coneideraiion  of  all  which,  and  the 
dnnmieBto  berewtth  filed,  jronr  petitioner  prays 
th.i!  »aid  City  Bank  be  com|H'll<'d  to  answer  to 
the  merits  of  the  original  and  supplemental 
pHitloo  in  this  ease  filed,  without  farther 
dehy." 

On  the  10th  of  February.  l»44.  the  bank 
filed  its  anawer.  denying  that  it  had  ever 

proTcd  its  debt,  or  otberwjs*;  sulijcoted  itself  in 
uy  manner  to  the  summary  jurisdiction  of  the 
District  Court  dttlng  a^  a  court  of  bMikniptcy : 
hut.  on  the  contrary,  that  it  had  prosecuted  its 
remedy  io  I  be  State  courts  of  Louisiana,  and 
tdding  I  be  foUowiof : 

"  A^d  so  these  respondents  and  defendants 
^y  and  insist,  that  this  honorable  court,  sitting 
u  a  bankrupt  court,  and  holding  summary 
'  irtiidiction  m  matters  of  bankruptcy  under 
uii'i  by  Tirtue  of  said  act.  ought  not  to  have 
and  to  take  cognizance  of  the  several  matters 
sod  things  in  the  said  petition  and  supple- 
mental petition  contained;  forasmuch  as  all 
jttri^diction  o^'cr  the  samt'  is  by  law  ve8te<i  in 
sad  does  of  right  bek>ng  to  the  Circtiit  Court 
ette  trailed  States  for  tlie  Bastern  District  of 
Louislaiui,  holding  jurisdiction  in  e<juity,  and 
nfiiooirtiiHi;  acoording  to  the  principle  and 
fcffHB  of  «Kirta  of  chancery  as  prescribed  by 
V\w  anil  by  rules  and  orders  of  the  Supreme 
Court  of  the  United  States,  or  to  the  Distxict 
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Court  of  the  United  Sutes  for  the  said  district, 
piQoeedlng  In  the  same  manner,  and  vested 

with  conciirn-iit  juriwlirtion  over  all  suits  al 
law  or  in  equity  which  may  be  brought  by  the 
assignee  of  any  bankrupt  apdnst  any  person 
cliiiuiinir  an  adverse  interost ;  which  said  courts 
arc  competent  to  f^utertuin  the  suit  of  the  j)eti- 
tioner  and  grant  him  the  relief  of  praj'er  for.  if 
by  law  he  is  endih  ii  t»>  flie  same,  and  not  this 
court;  and  forasmuch  as  this  lionorable  court, 
sitting  as  a  bankrupt  court,  and  deciding  In  a 
summary  manner  in  matters  of  bankniptoy.  is 
wholly  *  without  jurisdiction  in  the  [*2i>7 
premises,  these  respondents  and  defendants 
submit  to  the  judgment  of  this  honorable  court, 
whether  they  shall  be  held  to  make  any  further 
or  other  answer  to  the  several  matters  and 
thinss  in  the  said  petition  and  supplemental 
petition  contained,  and  prav  to  be  hence  dis- 
missed, with  their  reasonable  costs,  Ac." 

An  agreement  of  counsel  was  filed  in  the 
court  below  relative  to  the  petition  of  the  bank 
and  its  discontinuance  spoken  of  in  the  oyer  of 
Christy,  as  above  set  forth.  The  agreement 
stated  that  the  dlsoontinuance  was  ordered  In 
ojien  rourt  by  the  counsel  of  the  bank,  and  the 
proceedings  of  the  court  showed  that  a  rule  to 
diow  cause  why  the  discontinuance  sboald  not 
be  set  a^ide  was  dismissed. 

This  wua  the  iM>i<ition  of  the  case  in  the  cotirt 
below. 

The  motion  for  a  prohibition  was  sustained 
by  Jdf«srs.  Wilde  and  Ilend^rMtn,  and  opposed 
by  J/r.  CrUtenden.  The  reporter  has  no  notes 
of  the  argtiments  of  Moixrx.  Ilcnderxon  and 
Crittenden,  and  from  that  of  Mr.  WiUk  only 
extracts  can  be  given. 

Mr.  Witde  referre<i  to  the  seven  facts  stated 
in  tlie  beginning  of  this  report,  uud  then  said, 
t  hr>  qucMiona  of  law  insisted  cm  by  tlie  snggea- 
tion  are: 

1.  That  the  Bankrupt  Act  contemplates  two 
kinds  of  jurl.stliclioti :  one  over  parties  chuming 
under  the  bankruptcy,  tlte  other  over  partita 
claiming  adversely  to  It:  the  one  summary ,  the 
oilier  forma!;  Ilie  one  exclusive  in  the  District 
Court  exercising  summary  jurisdiction  in  mat* 
ters  of  bankruptcy,  without  appeal,  as  defined 
by  section  flth:  the  other  a  concurrent  juris<lic- 
ti'on  in  both  district  and  circuit  courts  for  or 
against  parties  claiming  an  iklverse  interest, 
according  to  the  provisions  of  section  8th, 
which  is  not  summary,  hut  formal,  to  be  exer- 
cised aooordiDg  to  the  i  ules  and  forms  of  chan- 
cery or  common  law,  and  subject  to  review  in 
this  court  by  appeal  or  writ  of  error  under  the 
general  provisions  of  the  laws  heretofore  pannrd 
repulatiuLT  writs  of  error  and  appeals. 

2.  Tliai  tlie  rules  of  said  bankrupt  court 
regulating  its  summary  process,  in  pursuance 
of  which  this  proceeding  by  Christy  is  assumed 
to  he  instituted  and  entertained,  are  in  viola- 
tion of  the  Bankrupt  Afii— Wbidl  TUleS  ITO 

herewith  exhibited. 

The  reasons  why  this  court  should  interpose 
to  restrain  the  District  Court  from  fuitlier  pro> 
ceedines  in  the  matter  are  two: 

1.  Because  said  court,  proceeding  summarily 
on  |)elition,  as  in  a  matter  of  bankruptcy,  has 
no  lawful  cognizance  and  jurisdiction  of  the 
matter. 

2.  Because  by  permittm?  .said  court  so  to 
proceed  and- decide  (from  wliich  decision  no 
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appeal  would  lie),  would  be  to  permit  eaiU 
oMrict  and  inferior  court  to  impoir  the  legiti- 
208*]  mate  powers  of  this  ♦oouii  in  its  np|>el- 
late  jurisdiction,  and  to  deprive  the  bank  of  it* 
right  to  invoke  ilie  wipervtsory  powers  of  ihin 
court,  by  appeal. 

After  slAiiug  Ilie  geDcral  principles  on  which 
prohibitionit  issue,  which  were  caaea  where  an 
appeal  doei«  not  lie.  and  citing  a  number  Of  au- 
thorities, iV/'.  continued : 

For  the  present,  then,  we  ore  to  consider 
wlutlu  r  tlie  District  Court,  silting;  as  a  bank- 
rupt court  of  exclusive  and  summary  juris- 
diction of  all  matters  arising  under  the  bank- 
ruptcy, and  deciding  wiLhoat  appeal,  has  right- 
ful and  lawful  cogaizance  of  the  matten  It  is 
prcK-ctHling  to  iaviitigateanduljudicatettpon 
in  tbiacaae. 

Here  are  lawful  mortgages,  tnade  and  re- 
corded uccordinir  T  '  tIu'  laws  of  Louiffiana, 
bearing  date  thrte  vuans  before  petition  of  the 
mortgagcor  to  be  dedated  a  voluntary  bank- 
rupt. 

Here  is  a  murtgagoe  who  has  not  proved 
hit  debt  under  the  bankruptcy,  but  has  rested 
on  this  State  lien;  prosecuting  that  lien  to 
jndrment  of  foreclosure  upon  his  said  mort- 
|,M<as  in  the  State  oourt,  before  the  petition 
m  bankruptcy. 

Here  is  an  order  of  sei/.urc  and  sale,  and  an 
actual  levy  on  the  mortLMgcd  premises  by  the 
xhcrilT  one  month  before  the  petition  of  the 
mortgagcor  for  the  benefit  of  the  Bankrupt 
Act. 

Under  this  levy  or  seizure  the  mortgagee 
proceeded  to  sell  the  mortgaged  premises,  after 
apj)r:us<'m('nt,  advert isonu-ut.  au(i  all  utlier 
legal  prerequialteB^  in  several  diatioct  lots,  ac- 
otnding  to  their  separate  enntnenttion  in  the 
mortgaircs  and  appraisement,  and  in  as  minute 
divisiona  as  the  nature  of  the  property  would 
admit  or  the  law  allow. 

And  the  substantial  (juestion  before  this  court 
ia,  whether  he  who  has  never  proved  his  debt, 
never  oome  in  under  the  bankruptcy,  can  be 
ilrnirtrrd  into  the  District  Court,  sitting  as  a 
bankrupt  court,  and  cxercisiag  iiummary  juris- 
diction, without  appeal ;  his  writ  of  seizure  and 
sale  annulled,  the  judgment  of  the  State  court 
vacated,  the  sale  set  aside,  and  his  mortgages 
declared  null  and  void,  ili  li^'b  the  Supreme 
(  f>Tirt  fif  the  £kate  have  declared  them  good 

atul  \  ;i]ifl. 

Tlii  mere  statement  of  such  a  question  would 
seem  to  be  enough  to  decide  it ;  but  its  very 
simplicity  leads  to  the  euspicion  of  error,  and 
iherefore  we  will  verify  it  step  by  step. 

First,  then,  the  proceedings  in  banJmiptcy. 
of  which  we  produce  an  autlientlcated  copy, 
and  the  clerkV  {ertlticate,  .show  exelusively 
tlial  the  City  Bank  haa  never  proved  its  debt 
againet  Walden.  (Beetraascrlptof  tlie  petition, 
schedule.  &c.,inbankfupt^'--^lerk'eoertiflcate, 
last  page.) 

We  hold  it  to  be  clear  law  that  a  party  holding 

a  mortfrnee  cnunnt  he  compelled  to  prdve  his 
debt,  or  come  in  under  the  commisMon;  and 
we  bold  that  unless  he  does  so  the  District 
Court,  rxercisiug  the  powers  of  a  bankrupt 
(  outi.  u.ud  proceeding  summarily  without  ui> 
has  no  jurisdiction  over  him. 
If  a  creditor  has  a  security  or  lien,  he  is  not 


c  ompellable  to  *conie  in  under  the  com- 
mission:  he  may  elect  to  stand  out,  and  rdy 

on  his  security  or  Hen." 

"  But  if  he  does  prove,  he  relinquisues  liis 
security  for  the  benefit  of  all.**  (Culln  eo 
Bankruptcy.  145.  149,) 

"If  this  be  the  case  in  England,  a  J^ritori, 
it  is  so  under  our  late  bankrupt  act,  whidi 
contains  a  olanw  saving  State  liens.  Section 
2,  page  1(5.  iiankrupt  Act:  "  Nothing  io  tiii» 
act  contained  shall  be  construed  to  anaol,  de- 
stroy, or  impair  any  liens.  niortgapp<!,  or  rvtlitr 
securities  or  properties,  real  ur  perctoutU.  which 
may  be  valid  the  lava  of  the  8tatei  nqnct- 
ively." 

In  the  decisions  under  this  law,  altboujcrh 

theie  has  Ix^en  a  diversity  of  opinion  a>i  to 
what  constituted  a  lien,  there  has  been  none 
that  a  mortgage  was  one. 

There  has  hern  m  >  diversity  (»r  i  f,inion  on  tlje 
point  whether  a  moitgagtxi  creditor  could  be 
compelled  to  prove  or  not. 

There  lias  been  som<  rlifff  rrnee  of  opiui  'ii 
how,  and  in  what  court,  and  by  what  process 
or  form  of  proceeding,  the  State  lien  is  to  be 
ftHved:  but  all  agree  that  saved  it  must  be. 

On  the  score  of  autlioriiy,  it  cannot  be  ex 
pected  we  should  do  more' than  produce  the 
decisions  of  circuit  or  district  judges.  Thei«e 
quesUous  have  not  yel  been  adjudicated  intiiis 
court. 

We  relv  on  the  following  ease!*,  decided  liy 
judges  of  this  court  on  dieir  circuits,  or  by  dis- 
trict judges,  respectable  for  leamingand  abihry : 

The  decision  of  Mr.  Justice  Baldwin,  in  iht 
matter  of  Keriin^  a  bankrupt,  reported  m  the 
Unifrd  St  tes  Gsietto,  of  FliiladelpJiia» oCMth 
October,  ItHS. 

The  dedsioo  of  Jfr.  Jwrffas  Stonr,  in  the  esse 
of  }fitcJidl,  Amijnt*-  of  Roprr,\.  miuHov  </"''., 
in  the  Circuit  Court  of  Maine,  reported  ia  <be 
Law  Reporter  of  Boston,  for  December,  IStt, 
pp.  847.  860. 

Mr.  Justice  McLean's  decision  in  the  case  of 
N.  C.  McLean,  Auitfnee  in  Bankrupkf,  V.  71^ 
Ijofayetle  Bank,  J.  S.  Btich'/if/ffur  '  t^.  to  >>e 
found  in  the  Western  Law  Journal  for  Oc- 
tober, 1843.  p.  15. 

Mr.  JuMtiet^  McLean's  decision  in  the  ca**  of 
A\  C.  McLean,  Amrignee,  v.  James  F.  Mmkc 
(Western  Law  Journal  for  November,  IMtH  a. 
51). 

Mr.  Justice  Story's  decision  in  the  case  of 
Muggridge  (5  Law  Rep..  857),  In  Bx  jkirte  Osk 
(5  Law..  Rep.,  444);  Ex  parte  j\>?M»Aatf(5  Lh* 
Rep.,  308):  in  Dutton,  v.  /VeemaaiS  Law  lien  . 
452). 

Mr.  Jufiticf  TIi'imp«nr!"s  decinloD  in  ifinv*^' 
tonv.  En(itiit(o  i>uu  li.  p..  5()6). 

Judfff  Prentiss'  (of  N'ermont)  opinion  in 
Et  parte  Spear  (5  Law  Hep. .  399),  and  JSK^rie 
GamstocJc  (5  Law  Rep.,  16j). 

*Jwffjr  Conkling's  (of  New  York)  [•3<M> 
opinion  in  Ex  parte  Alien  (5  Law  Rep..  3&<). 

Judge  Monroe's  (of  Kentuckv)  opinion  ia 
Niles's  Register,  Hth  Xov.-mber,  lt^2;aDdlhn» 
of  Irwin,  Randall,  and  Gilchrist.  lb. 

Those  oasse,  ft  is  humbly  submitted,  estabHdi 
the  doctrine  for  whii  li  tin-  defendants  caiti'n  i 
namely :  that  the  6tate  lien  in  this  CMC  vs^ 
properly  and  rightftdly  enforoed  under  the 
btate  law  and  process.  (Fenn.  Law  Jonmsl  for 
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NoTember.  1842.  p.  302;  Ejc-parte  Dudley,  \ 
Judgv  Rnndiill  and  \\\v.  late  Judge  BaJdwin'H  ' 
(l<x;iMons;  Penn  Law  Journal,  April,  1844.  i 
p.  240,  Large  v.  Boder,  Dbtricl  Court  of  Phila- 
depbia:  Law  Reporter  for  October.  1844.  p.  281. 
Jndgc  Conklinij's  deoision  on  Brujfj:^  v.  Stephens 
! proving «urniudL'r8  lien); Western  Law  Jouroal. 
April,  1844,  Jutl'je  McLean's  decision  in  Mc- 
Lean V.  Hockey,  p.  302;  Law  lieporter,  July, 
I^.  Mr.  Ju^ice  Story's  decision  in  BeUmet  dr 
Ft<k,  United  Stales  Circuit  Court  of  Is'tw 
H«mpriiire,  pp.  Id6, 137,  Law  Reporter,  June, 
1M4.  Sapemr  Court  of  New  Hsmpthire,  KU^ 
ttridge  v.  Warren,  p.  87;  Penn.  Law  Journal, 
October  15ili.  1842.  p.  228.  Judge  llandaU's  de- 
dri(n(dialress);  Penn.  Law  Joarnal.  October 
15.  1842.  p.  245,  Judge  Kn:id;dl  (jiroof 
vithdrawn);  Ke-parU  Jjctfeley,  Keport  of  Kit- 
teiidge  Smetioo,  Sop.  Court,  Kew  Hamp- 
dure.) 

The  decision  of  Judge  GilcbrlHt  in  the  case 
of  McZknceWt  Attignee  IHaTUen'  and  Me- 
AtMtie*'  Dtink,  of  wliich  an  authenticated  oopy 
ii  produced. 

But  tbia  court  very  properly  holds  itself  en- 
•'••t'ly  uncommiltt  d  by  circuit  court  dccisionH. 
ibvy  iue  merely  ca;bes  at  nid  priu«,  and  the 
■alien  thcore  diBtarmioad  an  as  opoi  to  dis- 
CQssion  as  ever. 

Mr.  Wilde  then  went  on  to  argue  that  a 
mortgaged  creditor  could  not  be  compelled  to 
prove  hts  debt,  and  that  if  he  did  so,  he  would 
only  come  in  for  a  share  of  the  assets  pro  rata; 

th<-n  invcstigjitcd  tlu'  jurisdiction  of  the 
(iiithct  and  circiiit  courts  in  bankruptcy,  and 
tke  rwisory  {>ower8  of  this  ooort  by  appeal  or 
prohibition  a><  follows: 

in  coosidertng  the  authority  of  tlie  Dibtrict 
Ooort  «xa«MiiK  suminary  jurisdictloii  in  cases 
of  bankruptcy,  it  will  be  most  oonveiUaat  and 
pcmicuous  to  examine: 

Fnst  Ito  ezeloiTe  jurisdiction. 

Second.  Its  jurisdiction  concomntly  with 
the  Circuit  Court. 

Its  ezclusiTe  jurisdiction  Is  granted  bj  tlie 
•ih  section,  which  is  as  follows : 

jjfr.  WUde  here  quoted  it  at  length.] 

To  obtain  a  di.stinct  idea  of  the  extent  and 
bouDfLiric-s  of  the  juri«kiiction  thu**  (rrantcd,  it 
is  requisite  to  exnmme  them  uudcr  three  dif- 
fewai  aspects: 

first.  As  to  the  persons  over  whom — that  is. 
(oror  agaim«t  whom — jurii^liction  is  given. 
301*]     *8econd.  As  to  the  oblects.  rights, 
or  daims,  subjected  to  such  jurisdiction. 

Tliird.  As  to  the  modes  and  forms  of  pro- 
cmiing. 

A  cuefol  analysis  of  this  section  will  show: 
Vim,  as  to  persons  7 
That  the  jurLs<liction  gnmtcd  extends: 
To  the  bankrupt  i 

'fo  tfw  cieditors  claiming  any  debt  under  tlie 

bankruptcy ; 
To  tl^  aissignee,  whether  in  oihce  or  removed, 
nsse  piffws  and  each  of  them  are  anthor- 

fated  to  sue  each  other  in  the  District  Court,  find 
to  litigate  their  respective  claimH  or  pretensions 
tibere.  Bat  the  couit  will  femarlc,  there  is  no 
jorisdiction  whatever,  granted  by  this  section. 
«>&raB  persons  are  concerned,  to  a  croilitor 
via  does  aolaWainnder  tlie  bankruptcy.  No 
jurisdiction  over  such  a  creditor  is  jrrante<l: 
Aufld  i*  given  lox  him  or  against  liim.  This 


I  distinction  ha.s  nlwayH  been  ri-cognized  by  the 
:  courts  of  the  United  States  wherever  the  point 
]  has  been  brought  to  their  attention.  {Briggn  v. 
Stephem  Law  Rep..  Oct..  1844,  p.  282,  per 
(tinkling.  J.;  Ex-parte  Dudley,  Penn.  Law 
Journal.  Nov.  19.  1842,  pp.  320,  321.  per  Jus- 
tice Baldwin ;  AinsigiieeM  of  McD'jieaU  v.  Plaid- 
er»  aiui  Media  niat'  Bemk,  per  Judge  Qilchrist.) 

Second.  As  to  objects,  rights,  claims,  and 
controversies,  subjected  to  the  summary  juris- 
diction of  the  Dirtrict  Court  sitting  in  bank- 
ruptcy. 

The  jurisdiction  granted  by  this  section  ex- 

tends 

To  all  controversies  between  the  bankrupt 
and  any  creditor  claiming  any  debt  or  draiand 

under  the  bankruptcy : 

To  all  controversies  between  such  creditor 
and  the  asrignee  of  the  estate; 
To  all  controversies  between  the  assignee  and 

the  bankrupt;  and 

To  all  acts,  matters,  and  things,  to  be  done 
under  and  bv  virtue  nf  i{i<  !>ankruptcy. 

But  your  honors  will  observe,  that  under  this 
section,  so  far  as  objects,  ri^its,  claims,  or  con- 
troversies are  concerned,  no  jurisdiction  is 
frranted  in  controversies  between  the  assignee 
and  a  creditor  not  claiming  under  the  tiank* 
runtcy,  but  claiming  adversely  to  it. 

No  jurisdiction  is  grauted  in  controversies 
between  such  a  creditor  and  otiier  crsditoca 
claiming  under  the  bankruptcy. 

None  in  cases  between  a  creditor  claiming 
adversely  to  the  bankruptcy  and  the  bankm^ 
himself. 

None  where  the  acts,  matters,  and  things  are 

not  done,  or  Ix;  done  under  nnd  in  virtue  of  the 
bankruptcy,  but  before  it.  independent  of  it, 
and  ad^eraely  to  it. 

So  far.  then,  as  the  objects  of  the  District 
Court's  summary  jurisdiction  in  bankruptcy 
are  concerned,  no  such  jurisdiction  is  granted 
by  this  section  over  the  rights  or  demands  of  i\ 
creditor  who  claims  adversely  to  the  bank- 
ruptcy, and  not  under  it. 

•In  relation  to  such  a  creditor,  so  [*302 
claiming  such  rights,  he  i.s  not  authoriml  to 
sue  in  that  court  either  the  assignee  or  the  bank- 
rupt, or  the  creditors  claiming  under  the  bank- 
ruptcy; neither,  in  regartl  to  such  a  creditor 
and  such  rights,  is  the  assignee  or  the  bankrupt, 
or  the  other  creditors  claimintr  tinder  the  bank- 
ruptcy,  empowered  to  sue  him  there. 

Third.  In  reference  to  the  modes  and  forms 
of  proceeding,  it  is  indisputable  that  in  the 
District  Court,  sitting  as  a  bankrupt  court,  and 
holding  jurisdiction  in  bankruptcy  under  the 
6th  and  7th  sections,  the  proceeding  are  sum- 
mary, and  in  general  without  appeal. 

P.nt  howev(.r  clearly  it  may  appear  that  by 
the  letter  of  th(>  Ctli  section  no  such  jurisdiction 
is  granted  for,  against,  or  over  a  creditor  claim- 
ing adversely  to  the  bankruptcy,  it  may  lie  said 
cognizance  of  such  claims  somewhere  is  indis- 
pensable to  the  full  execution  of  a  uniform  sys- 
tem, and  therefore,  ex  neeeMitafc.  it  must  be 
vested  in  some  court  of  the  United  States. 

He  who  objects  to  the  jurisdiction  of  a  court 
(it  will  be  said)  must  show  that  some  other 
court  has  jurisdiction.  We  assume  that  obli- 
gation, and  this  brings  ua  to  a  like  analysis  of 
the  8th  section. 
That  section  is  as  follows: 
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"See.  8.  And  be  it  further  enacted,  That  the 
Circuit  Court  within  and  for  thcdi&trict  where 
tlie  decree  of  banlcruptcy  ia  passed,  shall  have 
concurrent  juriadiclion  with  the  District  Court 
of  the  same  dlatltet  of  all  suits  at  law  and  in 
equity,  wbioh  mny  and  shall  be  brought  by  any 
assignee  of  the  Imnkrupt  against  any  person  or 
persons  claiming  an  adverse  interest,  or  by  sucli 
pi>rson  against  such  assignee,  toachiog  any 
property  or  rights  of  property  of  ssid  bank- 
rupt tranHferuhle  to,  or  vested  in,  such  a.ssignee; 
and  no  suit  at  law  or  in  eauily  shall  in  any  case 
be  mdntalnable  by  or  against  such  anignee,  or 
b3'  or  against  any  person  claimino:  an  atlvers<' 
interest,  touching  the  properly  and  rights  of 
property  aforesaid,  in  any  court  whatsoever, 
unless  the  same  shall  be  brouirht  within  two 
years  after  the  declaration  and  decree  of  banic- 
niptcy ,  or  after  the  cause  of  suit  shall  first  have 
accrued." 

With  respei  t  to  the  jurisdiction  tcranted  by 
this  section,  tli<  r  urt  will  observe  it  is  concur- 
rent in  tlie  'listrict  and  circuit  courts.  But 
as  some  complexity  and  confusion  are  likely  to 
arise  in  considering  the  variety  of  jurisdictions 
possessed  by  the  mxnv  tribunal,  though  »«itting 
on  different  sides,  and  proceeding  by  dilferent 
forms,  we  will  analyze  this  section  as  to  the 
jurisdiction  thereby  granted  to  the  circuit 
courts,  with  reference  to  the  persons  for  or 
against  whom  it  Is  granted,  the  subject  muttei-8 
over  which  it  is  extended,  and  the  modes  and 
forms  of  proceeding  required  to  be  adopted. 

As  soon  OS  we  shall  have  aseertainerl  \\  \v\\ 
the  jurisdiction  of  the  Circuit  Court  is,  under 
the  8th  section,  it  will  be  easy  to  apply  it  to 
the  District  Court,  for  as  the  two  courts  under 
the  8th  section  have  a>ncurr6nt  jurisdiction,  it 
follows  that  whatever  jurisdiction  is  granted 
303*]  *by  that  section  to  the  one  is  p^ranted 
to  the  other.  When  the  Circuit  Court's  juris- 
diction under  it  is  known,  the  District  Court's 
j'lrivdietion  under  it  is  known  tn  be  the  <>ame, 
uud  we  thus  arrive  at  a  clear  aud  precise  con- 
ception of  the  two  district  jurisdictions,  which 
we  allege  exi-if  in  the  District  Court,  naincly: 

1.  Its  sutnumry  jurisdiction  as  to  parties 
claiming  under  the  bankruptcy. 

2.  1th  jurisdiction  m  a  court  of  law  and  equity, 
for  or  against  parlies  claiming  adversely  to  the 
bankruptcy:  a  jurisdiction  not  summary,  but 
to  be  exercised  according  to  the  usual  modes  and 
forms  of  courti)  of  chancery  or  common  law, 
according  as  the  nature  of  the  ouse  made,  or  the 
relief  sought,  belongs  to  the  one  or  the  otlier 
forum. 

Let  U'^(  xutiiiiip,  then,  the  jurisdiction gnmted 
Igr  tlie  bth  section  to  the  Circuit  Court. 

I.  It  extends  to  all  sulta  at  law  or  in  equity 
brought  by  an  as^ifgnee  against  aay  person 
daiming  an  adverse  interest. 

3.  To  all  suits  at  law  or  la  equity  by  such 
peffton,  against  such  a.ssignee,  touching  any 
property  or  rights  of  the  bankrupt. 

lliua  we  see  that  the  very  jurisdiction  over 
psnooa  claiming  an  adverse  interest  and  rights, 
not  arising  under  the  bankruptcy,  but  in  op- 
position to  it.  which  the  6th  section  did  not 
grant  to  the  District  Court  exercising  summarj' 
utrisdiction,  has  been  granted  to  the  Circuit 
Court  by  the  8th  section,  us  a  court  of  common 
law  and  equity,  proceeding  according  to  its 
ordinary  juriadiclion  in  such  suits,  and  accord* 
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ing  to  Uie  usual  modes  and  forms  of  proceed- 
ing in  chancery,  where  a  chiunceiy  lenedy  in 
sought,  and  of  common  law,  where  a  eonnon 

law  remedy  is  adequate. 

The  District  CouH,  then,  as  a  conn  of  sum- 
mary jurisdiction,  hjis  no  coirni/Hncp  fif  ca^^ 
for  or  against  persons  claiming  an  adverse  in 
terest.  but  the  Circuit  Court  has;  and  the 
cuit  Court,  as  to  such  cases,  proceeds  not  sum- 
marily, but  according  to  the  usual  modes  and 
forms  of  courts  of  common  law  or  chanr't  rv 

Now,  tile  jurisdiction  granted  to  the  Di«uict 
Court  by  the  8th  section  isconcormitwith^t 
given  to  the  Circuit  Court  by  the  8th  section- 
Lhal  is  to  say,  it  is  neitlier  'more  nor  lees,  but 
predsely  the  fame:  to  be  exeidsed  Ofcr  the 
same  parties,  in  tin-  sfunr  v.-ny, aodbf  tiMSUne 
rules  aud  forms  of  proceediug. 

There  are  then  two  distinct  juriidlottoDB^veo 
to  the  district  courts;  as  we  uiulertonk  to  prove. 

The  one  a  summary  juri&uiction.  to  be  exer- 
cised over  all  claiming  under  the  bankruptcy, 
and  this  jurisdiction  is  exclusive.  The  others 
formaljurisdiction,  co-exteusive  with  that  given 
to  the  Circuit  Court,  for  and  against  persoc^ 
claiming  adversely  to  the  bankruptcy,  wliic  h 
jurisdiction  is  not  summary,  but  to  be  eicr 
cised  according  to  the  usoal  fonnaof  eonnon 
law  or  chancery. 

The  summary  jurisdiction  of  the  Bankrupt 
Court  may  be  admitted  *for  the  pur-  [*304 
poses  of  this  argument,  to  be  exclusive  and 
without  appeal. 

But  the  jurisfliction  Ln^anted  to  the  Circuit 
Court  over  persons  claiming  an  adverse  mter- 
est,  is  not  sunmiary,  bnt  is  the  ordinaiy  jarfe- 
diction  of  that  court  as  a  court  of  common  Isw 
and  chancery,  extended  over  a  new  class  of 
cases,  and  a  new  deserlpdon  of  suiUin,  It  \» 
tnu\  T>nr  to  he  excrcist»d  according  to  lonirc*- 
tablished  forms;  uud  as  the  only  juritsdiciioo 
possessed  by  the  District  Court  over  person*, 
not  parties  to  the  hitnkruptcy.  but  claiming:  ad- 
versely to  it,  is  precisely  the  mii\u  m  that  given 
by  the  8th  section  to  the  Circuit  Court,  it  fol- 
lows that,  when  the  District  Court  take*  roe 
uizance  of  that  class  of  cases,  its  jurisiiiciioo  i<- 
to  be  exercised  aceocding  to  the  usual  forms  of 
chancery  and  common  law,  by  bill  or  suit,  pre- 
cisely as  the  Circuit  Court  would  exercise  it. 

The  Circuit  Court  in  such  cases  cannot  de 
cide  summarily,  and  as  the  juiindiction  of  the 
District  Court  is  the  same,  and  no  more,  as  u> 
that  (1(  ription  of  persons  aud  rontrover-ie*, 
(lie  District  Court  cannot  decide  summarily. 

To  maintain  the  oppofdte  doctrine.  Is  to  w- 
seit  that  a  concurrent  jurisdi<  iiorj  m  iv  bedif 
ferent,  and  jnetAmt  in  the  one  court  than  ib^ 
other,  and  that  the  formal  and  summarT  juris- 
dictions of  a  court  may  be  adopted  and  mm 
mingled  at  its  pleasure.  It  is  indisputable,  and 
con^ction  results  from  a  mere  inspecdoa  of 
the  proceedincs.  that  William  f 'Iiristy.  the  a* 
signee,  is  proceeding  in  the  Disirici  Court,  sit 
ting  in  baDkruptcy  and  according  to  the  coane 
of  its  sumniMy  jurisdictjon  as  a  btafcrapt 
court. 

Thapetition  is  so  addressed.  [P.  7of  theprinte«i 
papers  attached  to  the  guggwtion.]  All  tlJe 
pleadings  aud  orders  in  the  cause  are  uniform- 
ly so  entitled.  They  are  "  in  the  United  Sut«f 
District  Court,  sitting  in  bankruptcy,*'  pp.  ?. 
12.  14.  23.  24,  25.  26,  27.  and  28. 
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Xow,  where  the  relief  sought  bolongs  to  tlie 
chancery  jurisdiction,  it  must  be  sought  iri 
Lt^uUiaoa.  an  well  as  elsewhere,  in  the  courts 
of  the  United  States,  according  to  thf  course 
and  forms  of  chancerj'  practice.  {McCuUum 
T.  Buffer .  2  Howard,  63.) 

The  proceeding  of  the  assignee  is  by  petition, 
not  by  bill  in  chancery. 

The  motive  of  his  so  proceeding  is  sufflcient- 
1t  obvious.  If  he  can  maintain  the  jurisdic 
tMMi  of  the  District  Court,  exercising  summary 
jurisdiction  m  bankniptcy,  he  cuts  oflf  all  ap- 
peal. He  has  succec'de«l  in  persuading  the  Dis- 
trict Court  that  the  case  comes  under,  and  Ik;- 
longs  to  its  summary  cognizimcc.  A  plea  to 
the  jurisdiction  upon  the  very  ground  we  an* 
nrguing.  has  lieen  submitted  to  that  court  and 
overruied.  (  Vi(U  the  plea  to  the  jurisdiction,  p. 
25,  26,  of  the  printea  record  annexed  to  the 
soinwiioD,  and  order  overruling  it,  p.  26.) 

In  fine,  therefore,  it  is  manife>st  that  William 
30S*]  Christy,  the  assignee,  *is  proceeding  in 
the  Bankrupt  Court,  according  to  the  course  of 
its  summary  jurisdiction. 
The  pk-a  so  expressly  alleges,  pp.  25,  26. 
By  demurring  flrt-  t^mm  to  llie  plea,  which  he 
is  held  to  have  done,  by  praying  judgment  of 
the  c-ourt  up<jn  it,  although  no  formal  demur 
rer  is  allowed  by  the  law  or  practice  of  Louisi- 
ana, he  admits  the  fact. 

An<i  the  court,  by  overruling  the  plea,  de- 
cide that  be  is  pnx^eeding  in  the  court  of  bank- 
ruptcv,  according  to  the  course  of  its  summary 
jurisdiction,  but  that  he  is  rightfully  and  law- 
fullv  proceeding  there. 

This  is  the  precise  point  we  have  attempted 
to  disprove,  and  upon  which  we  seek  the  judg- 
ment of  this  court,  in  the  form  of  an  order  for 
a  prohibition. 

Thus,  then,  we  think  we  have  sustained  the 
first  branch  of  our  argument,  namely,  that  the 
District  Court  of  the  United  States  for  the 
Eiilern  District  of  Louisiana  is  proceeding  in 
the  case  of  William  Christy,  assignee,  against 
lh«  City  Bank  of  New  Orleans,  without  juris- 
diction, and  contrary  to  law,  and  in  such  man- 
ner as  to  deprive  the  City  Bank  of  an  impor- 
tant legal  right. 

This  view  is  sustnined  by  the  decision  of  the 
late  Mr.  Jmttir/'  Baldwin  (Krjmrtr  J}udta/, 
F*enn.  Law  Jour.,  Nov.  19.  1842.  p.  297);  by 
Brigg*  v.  8teven*  (per  Conkling,  J.,  Law  Re- 
porter. Oct.  1844.  p.  282). 

The  decision  of  Mr.  Ju*tiM  Baldwin,  in  the 
matter  of  John  Kerlin  (reported  for  the  United 
States  Gazette.  26  October,  1843). 

The  dissenting  opinion  of  Judge  BuUard,  in 
Uie  case  of  The  State  v.  Romtuln  (p.  23  of  the 
Printed  Documents),  in  which  it  is  understood 
Okitf  JujHee  Martin  agrees,  although  he  did 
BOC  nt  in  the  caiise;  and  the  di.ssenting  opinion 
of  the  same  judge  in  Bank't  case  (p.  7  of  the 
same  documents). 

Assuming,  therefore,  that  the  true  juristlic 
•'•^r>  in  a  case  like  the  present,  is  not  in  the 
t  Court  proceeding  summarily  by  peli- ' 
tion  uud  onlor,  but  in  the  United  Stales  Circuit 
Goun  for  the  Eastern  District  of  Louisiana  sit- 
in  chancery,  or  the  District  Court  of  that 
liaving  concurrent  chancery  jurisdic- 
in  cases  for  or  against  a  creditor  claiming 
sdTeneJv,  under  and  by  virtue  of  the  8th  sec- 1 
tioD  of  the  Bankrupt  Act,  in  which  suit  the  pro-  • 
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cee<iing  must  be  by  bill  and  answer,  according 
to  the  usual  chancery  rules  and  forms. 

We  are  next  to  show  that  in  such  a  ca.sc  an 
apjK'al  would  lie. 

i^Mr.  Wilde  went  on  to  maintain  this  projK)- 
sition.  citing  many  authorities.] 

We  regard  it.  then,  as  established,  that  from 
the  summary  juriwliction  of  the  Bankrupt 
Court  no  appeal  lies. 

That  from  the  chancery  jurisdic-lion.  granted 
by  the  8th  section  concurrently  to  the  circuit 
and  district  courts,  an  appeal  dews  lie. 

•That  the  summary  jurisdiction  dfx-s  [*300 
not  extend  to  a  party  claiming  adversely. 

That  the  chancery  doe.s. 

And  that  Christy,  in  resorting  to  the  sum- 
mary juristliction.  does  .so  because  he  has  nn 
evident  interest  to  deprive  the  bunk  of  the 
right  of  the  appeal,  and  to  oust  this  court  of  its 
ultimate  api>ellate  juris^liction. 

All  this  may  he  true,  and  yet  we  may  have 
no  re<lre.ss. 

Let  us  now  in(]uire  if  this  court  be  compe- 
tent to  grant  us  anv  remedy,  and  whether  we 
have  sought  the  proper  one. 

We  have  seen,  in  the  early  part  of  this  argu- 
ment, from  the  Knglish  authorities,  that  in  the 
King's  Bench  this  would  be  clearly  a  case  for  a 
prohibition. 

But  this  court,  it  has  already  been  admitted, 
does  not  pos.sess.  in  such  cases,  an  authority 
CO  extensive  with  that  of  the  King's  Bench. 

We  are  to  show 

1st.  That  the  exercise  of  such  an  authority 
is  delegated  to  it  by  the  Constitution  and  laws 
of  the  United  States;  and. 

2d.  That  this  exercise  is  necessary  to  protect 
its  appellate  juris<liction. 

First,  then: 

Has  the  Supreme  Court  power  to  is.sue  writs 
of  prohibition  to  the  lower  courts  of  the  United 
States  generally,  wherever  they  exceed  their 
jurisdiction? 

The  13th  section  of  the  Judiciary  Act  of 
1789  (1  Law  U.  S.,  59).  ^ives  this  court  power 
to  issue  writs  of  prohibition  to  the  district 
courts,  proceeding  as  courts  of  admiralty  anri 
maritime  jurisdiction,  and  writs  of  m<tndamn$ 
in  cases  warranteti  by  law.  to  any  courts,  or 
persons  holding  office  under  the  United  Stales. 

The  14th  section  gives  power  to  issue  writs 
of  scire  fiiruui,  habentt  corpun,  and  all  other  writs 
not  sp<*cially  provided  for  by  statute,  and 
which  may  Ik?  necessarj'  for  the  exercise  of  their 
jurisdiction. 

Now,  the  writ  of  prohibition,  in  civil  caws 
of  common  law  and  canity  jurisdiction,  is  a 
writ  not  specially  provided  for  by  statute;  and 
we  undertake  to  show  hereafter  that  it  is  nec- 
essary for  the  exercise  of  the  Supreme  Court's 
appeflate  powers. 

'The  first  objection  we  must  meet  Is,  that  ex- 
press authority  being  given  to  issue  prohibitions 
in  admiralty  and  maritime  cases,  it  must  l)e 
presumed  there  is  no  such  anihority  in  any 
other  cases:  *' eaeprtMio  nnius  est  exdueio  alte- 
riun. " 

But.  besides  the  argument  already  used  in 
anticipation,  that  the  writ  in  common  law  cases 
is  not  specially  provided  for  by  statute,  and 
theref(»re  within  the  general  powers  granted  by 
the  14th  section,  it  may  be  remarked: 

That  it  would  be  singular,  indeed,  if  it  did 
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nrtt  lie  by  our  law.  in  all  that  large  class  of  }•  *If  the  application  for  a  prohibition. [*308 
cases  In  which  it  does  lie  by  the  law  of  En  j  therefore,  must  first  be  made  to  the  Circuit 
gland,  and  vies  term,  that  m  the  only  case  |  Court,  and  when  refused  there,  cannot  f*e 
where  it  has  been  sometimes  held  not  to  lie  by  brought  here  by  appeal,  or  writ  of  error,  it 
the  law  of  England,  it  does  He  by  our  law.  '  :  follows,  that  although  tbiii  court  would  have 
307*J  *Such  ananotnaly  would  be  contrary  I  ultimate  appellate  jurisdiction  of  this  cnwe,  if 
to  the  spirit  nf  our  whole  It  tri-lHtion,  whose  re.:u1arly  1)rf)ui:lit  and  prosecuted  according  to 
Tendency  is  to  extend  justice,  not  to  barricade  .  law,  on  the  chancery  side  of  that  court,  yet.  if 
jurisdictions.  '  irregularly  and  unlawfully  prosecuted  m  the 

But  why,  then,  was  tlic  express  grant  of  bankrupt  side,  and  tlie  district  judge  arnl  nr 
power  made  to  issue  prohibitions  in  admiraltr  .  cuil  judge  erroneously  sustain  it  there, we  biive 
cnaes?  Conaid^ned  historically,  the  answer  &  { no  redress,  and  this  tribunal  is  impotent  to 


obvtotts:  out  of  abundant  eat  it  inn 

At  that  period  the  jealousy  of  a  part,  and  a 
large  part,  of  the  people  towards  the  courts  of 
llu'  United  States.  esp<'ciHlly  those  not  procced- 
in<j:  according  to  the  couriie  of  the  common  law, 
V  I-  (  \cessive. 

Tlie  amendments  made  to  the  Constution.and 
the  debalts  of  the  time,  are  conclusive  proofs 
of  the  fact. 

The  decisions  of  Lord  Mansfield  iu  Z^v/t  itx 
V.  Eden,  and  Lindo  v.  Rodney,  were  made  in 
1781  and  1782.  and  in  1789  must  have  been 
well  known  in  the  United  States. 

They  declared  that  a  writ  of  prohibition  did 
not  lie  from  the  courts  of  common  law  to  a 
court  of  exclusive  jurisdiction — as  the  Court  o( 
Prise— although  it  was  alkged  the  good*  be- 
longed to  a  Bntish  subject,  and  were  seised  on 
land. 

This  was  certainly  quite  enough  to  alann  a 

sensitive  jealousy;  nnc!  though  the  enactment 
may  not  have  covered  the  whole  ground  of  ap- 
prehendon,  the  fair  inference  under  all  the 
<-irciimstnnce8  is.  that  the  clause  in  our  act  was 
adopted  to  extend  the  remedy,  by  prohibition 


preserve  its  own  ultimate appellafe  jurisdiction 
In  the  language  of  Chief  Ju»lic^  Mar^ibalh  It 
can  neither  revise  the  Judgment  of  the  iaferiw 
court  nor  suspend  its  prooeedincs.'*  (6  Whesi., 

397.) 

For  the  general  practice  in  prohibition,  we 
refer  llie  court  to  Crouclur  v.CollihH  (1  Saand.. 
130,  140,  notes  1.  2.  3.  4.  and  ."ii;  2  Chittv's 
General  Prac  tic  e.  355  ;  3  Black.  Cora..  355!  2 
Sell.  Pract.,  425.  Cases  in  Prohibition;  14 
Petersdorf  Abr..  ttrho  Prohibition ;  2  Salk..54T. 
8  Mod.,  244;  6  Mod.,  79;  11  Mod..  30.  Leadio? 
Cases:  Leman  v.  Oow/Zj^  (3  Term  R,  3);  Duteu* 
V.  lidfmn  (1  H.  Black..  100;  2  H.  Black  .  IW 
107;  Faoiiu  v,  (Dou::la^'i,  51M):  f.n.if  -v. 

J{odnej/,{Hdd.,  613).  Pleadings  and  Forms.  6 
Wentworth*S  Pleadings,  242,  304;  1  SaumL. 
laO,  148.  • 

Mr.  Jtutice  SnroBT  delivered  the  opinioa  of 

the  court : 

This  h  the  case  of  an  application  on  behalf 
of  the  Cit  V  Bank  of  New  Orleans  to  this  omirt 

for  tx  prohibition  to  be  is«;ue(l  to  the  Pistnct 
Court  of  the  United  Slates  for  the  District  of 


to  cases  which  It  was  supposed  it  could  not  Louisiana,  to  prohibit  it  fr'>m  further  proceed 
reach  by  the  common  law — ^to  enlarge  the  ■  ings  in  a  certain  case  in  bankruptcy  p^  ndin^  in 
remedy,  not  to  contract  it.  I  t^e  said  court  upon  the  i>eiitK>n' of  WilUam 


The  genera)  power  to  issue  all  ottier  writs 

nece«««irv  to  the  exercise  of  their  jurisdiction, 

i>  liM>aiI  cuou^xh  to  cover  [»nihi'»itions,  when 
used  as  an  apjjeilale  or  revisory  procc-ss. 

[Mr.  Wililt  then  went  (in  to  review  and  crili- 
ci-e  lh<:  cases  of  Murhnrn  v.  Midli'-'fu,  WtHttiu 
V.  (Jiiy  Cf)uii.s,i  of  ('lnir!ti,("ii  {'I  Peters,  4t'>4), 
C'lhens  V.  Wrgiitia  ((j  Wheat.,  <i97),  and  c<m- 
tended  that  tlu'Htilhority  to  issue  a  writ  of  pro 
liibitioii  rested  nj^on  the  same  icround  as  writs 
of  mandamus  mix  proc€dcn'!<\\\y..^  the  necessity 
of  protecting  the  appellate  jiu  isdiction  of  the 
Bnpri'ine  ("onrt  ] 

if  uur  diiiliuctiou  belwccu  tiie  suuimury 
bankrupt  jurisdiction  and  tlie  formal  chancery 
juriNdirtioii  of  (he  I)i>.trii  t  Court  l>e  well  taken. 
It  fuiiows,  that  wht-n  tiie  district  judge,  hitting 


Christy,  fv^sigeeeof  Danit  l  T.  Walden.abank 
rupl.  The  suggestions  for  the  writ  stal«  at 
large  the  whole  pr(x;ee<lings  Iwfore  the  Distrkl 
Court.  an<l  contain  allegiitionH  of  some  Other 
facts  which  either  do  no  appear  at  all  upon  the 
face  of  those  procetMliuga.  or  qualify  or  txtn- 
tradict  some  of  the  statements  contained  thoe- 
in.  6o  far  as  rwpecLs  these  allegations  of  fscts 
not  so  found  in  the  proceedings  of  the  Districi 
Court,  we  arc  not  upon  the  present  o»  ■  .;>i:'i'  it 
liberty  to  euleruun  any  consideration  tlisnof 
for  the  puri>aee  of  examination  or  dccisioD,  v 
it  would  be  an  exercise  of  original  jiirisdlrtkt 
on  the  Li«n  of  UaitS^"  couMed  to  OS  bf 
law.  The  appU^silqit  for  the  prohibltko  » 
made  upon  the  gn>und  that  the  District  Oomt 
\m,  iruu^'udi^'4^i^^iJ^-is(iiciion  Id  enterlUBiif 


tlie  authority  of  the  formal  chancery  i;(un't.Hnd 
BiibjecU  U>  the  I'ower  {>ersouii  aiid  Lkiu^  be- 
longing to  the  ( oL'ti)/an(  ('  of  the  latter,  he  com- 
mits an  excess  of  jurisdiction. 

If  the  As.sociate  Justice  presiding  in  the  Cii" 
cuit  (  ourL  of  that  district,  sustains  the  District 
Court  in  thfil  excess.und  sjiys,  as  he  is  6up|)Osed 
lit  hiivf  done,  that  it  is  proceeding  rcirularly 


must  depend,  not"  upon  facts  Btated 
the  record,  but  upon  those  stated  in  thei 
upon  which  the  [»iM;ict  Court  was 
act,  and  by  which  a  "hi  ii  r-mM  r.-i! 
judgment.    Other  iiiiiLiA;ii,  vviiUiiui 
oust  the  juriijdiction  of  the  courts  or  jb 
lish  the  want  of  merits  in  flf   <  Lsr 
plaint ilT.  constitute  properly  Jjutui^ 
'  ^  '    the  ' 


in  the  nummary  court  of  i)ankruptcy,  usurps  |  those  proceedlnjgplfjlflP  whether  it  hasoc  boi. 


and  lawfully,  when  in  truth  its  ^)roceedinJ^^  i^re  suit,  to  l»e  propounded  for  tJie 
irregular  and  unlawiul.  then  either  this  court .  iim  J^iM^ict  Court  by  suitable 
must  have  power  to  fewiie  a  prohibition,  or  its  I  por^erTcy  suitable  "proofs,  and 


authority  to  revise  the  pr(»ceedinf:ii  of  inferior  |  b<   iilm:  in  I  lure  to  df'^i'laie  lhH, 
ttibunais,  to  cuuUue  tiu^  within  tite  limiti^  of  Disirici  Court  to  entertaijii  thit 
tlieir  juriadUlcUon,  «nd.)o  iMrotf^t  tl^oirn,  K.,^  Le^     t^t-'Oi  see  wliat  Isther^"^ 
4p     oompw^  nnlDiMd.  jetiginally  picaeotedto  the^ 
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ifoundod  upon  a  petitioD  of  William  Christy, 
•■icnee  of  Daniel  T.  Waldcii,  a  bankrupt, 
wfatch  he  states  that  the  bjinkrupt,  at  the 
!of  his  filing  his  schedule  of  proi)er1y  and 
lering  it  to  his  creditors,  was  in  posses- 
I  of  a  larjje  amount  of  real  estate,  descrihed 
the  petition,  situate  in  the  city  of  New 
which  was  to  be  administered  and  dis 
of  in  bankruptcy;  the  bankrupt  having 
to  the  court  for  the  beuetit  of  the 
3t  Act.  It  further  states  that  the  City 
of  New  Orleans.claiming  to  be  a  creditor 
bankrupt,  and  to  liave  a  mortgage  on  the 
lid  proiwrly,  the  said  corporation  being 
[■iiedulc  creditor,  being  a  party  to  the  pro- 
in  iMinkniptcy,  and  being  fully  aware 
idency  of  the  same  prc>cee< lings,  did 
to  the  seizure  of  the  .said  projKjrty.and 
[proeecute  the  said  seizure  to  a  sale  of  the 
wopertv.  the  same  being  put  up  and 
for  sale  at  public  auction  by  the  sheriff 
tbe  Stale  District  Court,  on  or  about  the 
of  June,  1842;  and  it  was  by  the  said 
declared  to  be  struck  off  to  the  said  City 
notwithstanding  the  remonstrances  of 
laud  assign<«  and  his  demands  to  have  the 
I  delivered  up  to  him  for  the  benefit  of  all 
icreditors  of  tlie  bfinkrupt.  It  further  avers, 
;  the  same  property  was  illegally  oflfered  for 
and  that  it  is  itself  a  nullity, and  conferred 
I  title  on  the  said  City  Bank;  that  the  sale 
la  fraud  upon  the  Bankrupt  Act;  that  the 
Bank  attempted  thereby  to  obtain  an  ille- 
fcrence  and  priority  over  the  other 
of  the  bankrupt,  and  that  the  prop- 
sold  at  two  thirds  only  of  ita  estimated 
that  the  City  Bank  had  never  delegated 
person  the  authority  to  bid  off  the  same 
" bank  at  the  .sale ;  and  that  the  previous 
require<l  by  law  for  the  sale  were  not 
led  with,  and  that  the  property  had  been 
ly  advertised  and  appraised.  It  further 
the  bankrupt,  long  prior  to  his  bank- 
f,  was  contesting  the  debt  claimed  by  the 
ik;  and  contending  that  the  said  debt 
i  owing  by  him,  and  the  said  property 
I hoancT thereby.  It  further  avers  that 
debt  is  void  "for  usury  on  the  part  of 
bank  in  making  the  loan,  the  same  not 
been  made  in  money,  but  that  it  was 
'  as  at  par  in  bonds  of  the  Municipality 
8,wbich  were  then  at  depreciation  at  from 
ty  to  twenty-five  percent.,  at  their  real 
It  market  value;  and  that  the  said  bank 
1 00  authority  to  make  the  said  contract  or 
or  exe<mtc  the  mortgage  given  by  the 
ipt.  and  that  the  contract  and  mortgage 
iOttfrlv  void,  and  should  be  so  decreed  by 

iTt. 

If  <ver  of  the  petition  is.tbat  the  sheriff's 
!:  of  the  said  property  may  be  de 
uuii  .ind  void, anil  that  the  said  property 
»^  ri'!tii<lired  to  form  part  of  the  Imnli- 
and  f^ven  up  'to  the  petitioner 
ikcuv  iam  administered  and  disposed  of  in 
^ttid  bankruptcy  and  according  to  law;  that 
said  debt  and  mortgage  may  be  decreed  to 
Bull  and  void,  andthe  estate  of  the  said 
jpt  discharged  from  the  payment  Ihere- 
tnd  iliat  if  the  said  adjudication  shall  be 
*  vaiid.  and  the  debt  and  mortgjige  main 
'<y  the  court,  then  that  the  amount  of 
iidication  may  be  ordered  to  be  paid 


over  by  the  said  bank  to  the  petitioner,  to  be 
accounted  for  and  distributed  by  him  according 
to  law  in  the  course  of  the  se'tU  mcnl  of  the 
bankrupt's  estate, and  for  all  general  and  equita- 
ble relief  in  the  pn-miscs. 

To  this  petition  the  bank,  bv  way  of  answer, 
plea«led  various  picas:  1.  That  the  District 
Court  had  no  jurisdictioa  to  decide  upon  the 
premises  in  the  petition;  2.  That  the  subject 
had  nlnfudv  become  judirtitn  in  two  suits  of 
D.  T.  WaUUn  v.  The  City  Bank;  and  The  City 
Bank  v,  I).  T.  M'Mn.  in  the  State  courts, 
and  by  the  District  Court  upon  the  petition  of 
D.  T.  Walden  for  an  injunction  (not  stating  the 
nature  or  subject  matters  of  such  s\iits,  so  as  to 
ascertain  the  exact  matters  therein  in  contro- 
versy); 3.  That  the  i)etition  contained  incon- 
sistent demands,  viz. :  that  the  sale  be  set  aside, 
and  that  the  proc(H.'ds  of  the  .sale  be  decreed  to 
the  petitioner;  and,  4.  That  the  mortgages  to 
the  bank  were  valid  upon  adequate  considera- 
tions; that  the  order  of  seizure  and  sale  were 
duly  grunted,  and  the  sale  duly  made  with  all 
legal  formalities,  and  the  property  adjudicated 
to  the  bank;  that  the  price  of  the  adjudication 
was  retained  by  the  bank  to  sjitisfy  the  .sai<l 
mortgages,  and  that  the  bank  became  and  were 
the  lawful  owners  of  the  property.  The  pious 
concluded  with  a  denial  of  all  the  allegations 
in  the  petition,  and  prayed  that  the  issues  in 
fact  involved  in  the  piitition  Ik*  tried  by  a  jury. 
It  is  unnecessary'  for  us  to  consider  whether 
such  a  mode  of  plea<ling  is  allowable  in  any 
proceedings  in  equity,  whether  they  are  sum- 
mary or  plenary. 

Upon  this  state  of  pleadings  the  petitioner 
took  exceptions  U)  the  answer  of  the  bank,  and 
three  questions  were  adjourned  into  the  Cir- 
cuit Court  for  its  decision.  To  ihesi-  questions 
the  Circuit  Court  returned  the  following  an- 
swers. [See  them  quoted  in  the  statement  of 
the  reporter.] 

Subsequently  the  assignee  filed  a  supple- 
mental or  amended  petition  in  the  District 
Court,  stating  the  matters  contained  in  the  orig- 
inal petition  more  fully  and  at  large,  with  more 
precise  averments,  and  mainlj-  relying  thereon ; 
and  alleging,  among  other  things,  that  the  City 
liank  beaime  a  party  to  the  proceedings  in 
bankruptcy ;  and  by  a  subs(>quent  amendment 
or  supplemental  allegation  the  assignee  averred, 
that  the  bank  became  a  party  to  the  proceeil- 
ings  in  bankruptcy,  first,  by  operation  of  law, 
the  bank  l)eing  at  the  time  of  the  bankruptcy 
mortgage  cretfitors  of  the  bankrupt  and  named 
in  his  schedule;  second,  by  their  own  act.  hav- 
ing filed  a  petition  in  tlie  court,  in  September. 
IM2.  praying  that  the  demand  of  the  Jissignee 
*for  the  postponement  of  the  sale  of  [*311 
certain  property  be  disregarded,  that  their 
privileges  be  recognized,  and  that  the  property 
be  sold  under  an  order  of  the  court  for  cash ; 
and  that  the  court  had  since  refused  leave  to 
the  bank  to  withdraw  and  discontinue  tlie  hitter 
application  and  petition. 

To  the  supplemental  and  amended  petition 
the  bank  put  in  an  answer  or  plea,  denying  the 
juri.'i<liction  of  the  District  Court  to  take  cog- 
nizance thereof,  and  insisting  that  they  had 
never  proved  their  debt  in  bankruptcy,  but  had 
prosecuted  their  remedy  in  the  State  courts 
against  the  mortgagetl  property,  relying  upon 
their  mortgage  as  a  lien  wholly  exempt(5  fn>m 
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the  operfttioo  of  the  bankruptcy  by  the  express  I  spwdy  sfittlcmr  nt  nnd  clase  of  the  proceedine; 


tfima  of  the  Bankrupt  Act;  that  tlic  District 
Ootttt,  sluing  as  a  banknipt court,  nud  holding 

summary  jurisdiction  in  matters  of  Imnkruptcy 
under  the  act  of » Congress,  ought  not  to  take 
cogninnce  of  the  petition  and  supplemental 
peUtion,  inasmuch  as  all  jnri'^fMrtion  over  the 

{jremises  is  by  law  vested  in  nnd  of  right  be- 
onjrs  to  the  Circuit  Court  of  the  United  States 


in  each  catH:  in  bankruptcy,  it  SfhaW  be  the  dull 
of  the  court  to  order  and  direct  a  colleeUon  q 
the  assets,  and  a  reduction  of  the  same  t( 
monev,  ami  u  distribution  thereof  at  as  earl^ 
period  as  practicable,  consistently  with  a  di^ 
regard  to  tlw  interests  of  the  rrHlitor??.  riM 
that  such  distribution  of  the  assets,  t»o  fur  a--  cuj 
be  done  consistently  with  the  rights  of  thid 


forllie  Eastern  Diftric  t  of  Tjouisiana,  holding  ^  persons  having  adverse  claims  thereto.  sbuH 
iurisdiclion  in  equity,  and  proceeding  accord-  made  as  often  as  once  in  six  months;  and  tl;;i 
Ing  to  the  forms  and  principles  of  chauf  ery  as  all  the  proceedings  in  bankruptcy  in  each  ( 
prescribed  by  law,  or  to  the  District  Court  of  1  if  practicable,  shall  be  finally  adjusted,  aeuted 
the  United  States,  proceeding  in  the  same  man- 1  and  brought  to  a  close  by  the  court,  within  xv^ 
ner.  and  vested  with  eoneurrent  jurisdiction  '  vears  after  the  decrtni  deolarini: the  Ivinkruptci 

by  another  section  of  the  aet  isec.  3)  the 
signee  is  Tested  with  all  the  ri<:hts.  titles,  pov 
ers.  and  authoriti'  -  fo  sell,  manaire,  and  <\i 


over  all  suits  at  law  or  in  equity  brought  by  an 
Hivsignee  against  any  person  drantngan  advene 

interest,  whi(  li  rmirts  are  competent  to  enter 

tain  the  suit  of  the  petitioner  and  grant  him  the  pose  of  the  estate  and  property  of  the  ban 


relief  prayed  for.  If  by  law  entitled  to  the 
same,  and'nnt  this  mnrr  :  Ihf  hank,  tficre- 
fore,  prayed  the  said  ueliliou  and  auppleinental 
petition  to  be  disraisBea  for  wantof  jurisdiction. 

The  Dlstriet  Court  afBrmed  its  junwliction, 
considering  tiial  the  matters  of  the  plea  had 
been  already  determined  by  the  decree  of  the 
Circuit  (^mirt  already  referred  to,  and  overruled 
the  plea,  and  ordered  the  bank  to  answer  to 
the  merits  of  the  cause. 

It  is  at  this  stage  of  the  proceedings,  so  far 
as  the  record  before  us  enables  us  to  see,  that 
the  motion  for  the  prohibition  has  been  brought 
before  this  court  for  consideration  and  decision. 
Upon  the  argument  the  principal  questions 
which  have  ween  discussea  are,  first,  what  is 
the  true  nature  and  extent  of  the  jurisdiction 
of  the  District  Court  sitting  in  bankruptcy? 
Second,  whether  if  the  District  Court  has  ex- 
Meded  its  jurisdiction  in  the  present  case,  a 
writ  of  prohibition  lies  from  tma  court  to  tbat 
court  to  stay  furtlji  r  ]  roceedings.  Each  of 
these  questions  is  of  great  importance,  and  the 
flnt  in  an  espedal  manner  having  siren  rise  to 
some  diversity  of  opinion  in  the  uifTerent  cir- 
cuits, and  lying  at  the  foundation  of  all  the 
proceedings  in  mmkruptcy,  is  essential  to  be 
decided  in  order  to  a  safe  an({  jti^'t  administra- 
tion of  justice  under  the  Bankrupt  Act. 

In  the  first  place,  then,  as  to  the  jurisdiction 
of  the  District  Court  in  matters  of  bankruptcy. 
Independent  of  the  bankrupt  Act  of  1841,  chap. 
9  rli  diatrlct  courts  of  the  United  States  pos- 

1  ii*]  Re<«  no  *e(piit V  jurisdiction  whatsoever; 
for  the  previou.s  legislation  of  Congress  con- 
ferred no  such  authority  upon  them.  Whatever 
jurisdiction,  therefore,  they  now  possess,  is 
wholly  derived  from  that  act.  And,  as  we 
shall  presently  see,  the  iurisdirtion  thus  con- 
ferred is  to  be  exercised  by  that  court  sum- 
marily In  the  nature  of  stunmary  proceedings 

in  e(piitv. 

The  oovious  design  of  the  Bankrupt  Act  of 
1841,  chap.  9,  was  to  secure  a  prompt  and 

cfTectual  administration  and  seflleinent  of  the 
estate  of  all  bankrupts  within  a  limited  period. 
For  tbls  purpose  it  waa  Indispensable  that  an 
entire  system  adequate  to  that  end  .should  hp 
provided  by  Congress,  capable  of  being  worketi 
out  through  the  Instrumentality  of  its  own 
courts,  independently  of  all  aid  and  assistance 
from  any  other  tribunals  over  which  it  could 
exercise'no  cllectual  control.  The  lOtb  section 
of  the  act  deciares.  that  in  order  to  ensure  a 


rapt,  of  everv  name  and  nature,  and  to  sue  f ^ 

and  drfi  thp  srune,  subject  to  the  orders 
directions  of  the  court,  as  fully  as  the  t>anknjj 
might  before  his  bankruptcy.  By  anolb] 
section  (sec.  9)  all  sales,  transfers,  and  ni}.\ 
conveyances  of  the  bankrupt's  properly.  »i 
rights  of  propoly.  are  required  to  be  made  ^ 
the  asslsrnce  at  such  tim<^  and  in  such  mann 
as  shall  l>e  orderetl  and  Jippointed  by  the  cob 
In  bankruptcy.  By  another  section  (mc  i; 
the  assignee  is  clothed  with  full  authoriiy.  I 
and  under  the  order  and  direction  t>f  the  pvkup 
court  In  bankruptcy,  to  reilecm  and  diw^har 
any  mortgage,  or  other  pledge  or  d^^ix^-if 
lien  upon  any  property,  real  or  penoniJ.  ju 
to  tetuier  a  due  performance  thereof,  and 
compound  any  debtg  or  other  claims  or  aecu 
tics  due  or  belonging  to  the  estate  of  the  ban 
rupt. 

From  this  brief  review  of  these  enactm^ai 
H  !s  manifest  that  the  purposes  m  esseDtia!! 
'An-  iust  operation  of  the  bankrupt  s\-i,  i 
could  scarcely  be  accomplished  exc^ 
clothing  the  courts  of  the  Unhed  Buf««  tim 
In  bankruptcy  with  the  most  ample  p<:>wer-a 
jurisdiction  to  accomplish  them;  and  it  wos 
be  a  matter  of  extreme  surprise  If,  vrhm  O 
grcss  had  thus  required  the  end.  *th.  v  '♦31 
should  at  the  same  time  have  wiibbeM  t 
means  by  which  alone  it  could  be  soocesifti 
reached.  Accordingly  \v(  find  that  hy  the-  r 
section  of  the  act  it  is  expresi.ly  provided  "ifj 
the  District  Court  in  every  distncl  thai]  hi^ 
jurisdiction  in  all  matters  and  proceeding-  ; 
bankruptcy  arising  under  this  act,  and  :ii 
other  act  which  may  hereafter  be  passed  r>r.  tj 
subject  of  bankruptcy,  the  said  juri«(dlct!or. ' 
be  exercised  summarily  in  the  nature  of  .*uj 
mary  proceedings  in  equity:  and  for  this  pj 
pose  the  said  District  Court  shall  be  deeni 
always  open.  And  the  district  judge  may  | 
^oum  any  point  or  question  arisine  in  anv  i-^ 
la  Iwolu-uptcy  into  the  Circuit  Court  for  i 
district.  In  hb  discretion,  to  be  there  hmrd 
determined ;  and  f  n  this  pu  r|M'>se  tht?  <."in^( 
Court  of  such  di&tricl  siiail  also  be 
always  open."  If  the  section  had  stopped  hc\ 
there  coidd  have  been  no  rf  ;iv(>Tinhle  i^round 
doubl  thai  it  reached  ail  easels  where  the  rij^ 
claims,  and  property  of  tiie  bankrupt,  or  u 
of  his  assignee,  arc  concerned,  since  they  i 
matters  arising  under  the  act,  and  ar«  uat 
sarily  involved  in  tlic  due  admiolatrBtino  s 
settlement  of  the  bankrupt'a estate    In  tU^ 
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Hnxt  the  language  of  the  act  seems  to  have 
bttia  borxowoi  from  llic  Ituiguu^u  of  the  Cou- 
ukm.  in  which  the  judicial  power  is  de- 
L-ired  to  extend  to  cases  arising  under  the  (.'on- 
"itolioo,  laws,  or  treaties  of  the  United  States. 

the  section  does  not  stop  here,  but  in  order 
.  4Toid  all  doubt  it  goes  on  to  enumerate  cer- 
ttin  specific  cUases  of  ciises  to  which  the  juris- 
6cikm  shall  be  deemed  to  extend,  not  by  wuy 
' '  mitation.  but  in  explanation  and  illu.stru 
;  he  generality  of  the  preceding  language. 
Ike  Mtt*tion  further  declares:  "  And  the  juris- 
ikxk>a  hereby  conferrc<l  on  the  District  Court 
littll  extend  to  all  cases  and  controversies  in 
knkruptcy  arising  between  the  buiikrupt  and 
i«y  creditor  or  creditors,  who  siiall  claim  auv 
drbt  or  demand  under  the  bankruptcy;  to  ail 
CMHiod  controversies  between  such  creditor 
or  creditors  and  the  assignee  of  the  estate, 
vbrtber  in  office  or  removed;  and  to  all  acts, 
aalt^m.  and  thinirs.  to  be  done  under  and  in 
nrtue  of  the  bankruptcy  until  the  tiual  distri- 
botioo  and  settlement  of  the  estate  of  the  bank- 
tap*,  and  the  close  of  the  proceedings  in  bank- 
ptcv."   This  last  clause  is  manifestly  added 
miet  to  prevent  the  force  of  any  argument 
'  the  specific  enumeration  of  the  particular 
of  cases  ought  to  be  construed  asexclud 
all  others  not  enumerated,  upon  the  known 
Kuim,often  incorrectly  applied, ftm'nn 
memkuio  alteriu*.    The  8th  section  of  the  act 
(nther  illustrates  this  subject.    It  is  there  pro- 
nied"that  the  Circuit  Court  within  and  for 
pe  dktrict  where  the  decree  of  bankruptcy  is 
■nd,  shall  have  concurrent  jurisdiction  with 
MiKftrict  Court  of  the  same  district,  of  all 
Mita  at  hiw  and  in  equity  which  may  and  shall 
b  brought  by  any  assignee  of  the  bankrupt 
iif^insl  any  person  or  persons  claiming  an  ad- 
interest,  or  by  such  person  again.'it  such 
toc  touching  any  property  or  rights  of 
jiv  of  such   bankrupt  transferable  to  or 
t*J  vested  in  such  *aw»ignee."   Now,  this 
certainly  supposes  either  that  the  Dis- 
Oourt,  in  virtue  of  the  6th  section  above 
{•already  in  full  possession  of  the  juris- 
in  the  class  of  cases  here  mentioned, at 
so  far  as  they  arc  of  an  equitable  nature, 
then  confers  the  like  concurrent  jurisdic- 
on  the  Circuit  Court,  or  it  intends  to  con- 
OQ  both  courts  a  co  extensive  authority  over 
,  I  Terr  class  of  cases,  and  thereby  demon- 
-^  vs  that  Con^rress  did  not  intend  to  limit  the 
liction  «)f  the  District  Court  to  the  chisses 
i  CMM  specifically  enumerated  in  the  sixth 
[ictioo,  but  to  bring  within  its  reach  all  ad- 
»  dslms.    Of  course,  in  whichever  court 
Hi  sdrerse  suit  should  \ye  first  brought,  that 
f  M  irivf  -  l  b  court  full  jurisdiction  thereof. 

1  uf  the  other,  but  in  no  shape 
Mrisoever  can  this  clause  hv  construed  other- 
tn  abridge  the  exclusive  jurisdiction  of  the 
rt  over  all  otlier  '•  matters  and  pro- 
laUQ^in  bankruptcy  arising  under  ttie  act," 
1^  orfr  "  ail  acts,  and  matters  and  things  to  be 
under  and  in  virtue  of  the  biiukruptcy." 
''ocKroaDd  urgni  in  the  declinatory  plea  of 
^  ^aIuc  to  the  supplemental  petition,  and  also 
argument  here,  is.  that  the  District  Court 
ihavc  hud  jurisdiction  in  equity  over  the 
nt  eav,  if  the  unit  ha«l  in-'en  by  a  formal 
:  ,  .  r  plenary  proceedings  according  to 
irse  of  such  suiti>  in  the  Circuit 


Court,  but  that  it  has  no  right  to  sustain  the 
suit  in  its  present  form  of  a  summary  proceed- 
ing in  equity.    Now.  without  stopping  to  con- 
sitler  whether  the  |>etilion  of  the  jissignee  in 
the  ]>resent  case  is  not  in  substance,  and  r«)rall 
u.seful  purposes,  a  bill  in  equity,  it  is  clear 
that  the  suggestion  has  no  foun(lalion  what- 
soever in  the  luuguagf  or  objecLs  of  the  6th 
or  Hlh  sections  of^  the  Bankrupt  Act.  There 
is  no  provision  in  tlie  fornicr  section  authoriz- 
ing or  recpiiring  the  District  Court  to  proceed  in 
e<|uity  otUerw  ise  than  "  summarily  in  the  nat- 
ure of  summary  proceedings  in  V(|uity ;"  and 
that  court  is  by 'the  same  section  clothed  with 
full  pt»wcr  and  a'lthority.  and  indeed  it  is  made 
it,H  duty,  '•  fritm  time  to  time  to  prescribe  suita- 
ble rules,  and  regulations,  and  forms  of  pro- 
cee<lings.  in  all  matters  in  bankruptcy,"  sub- 
ject to  the  revisicm  of  the  Circuit  Court;  and  it 
IS  a<lded:  "  And  m  all  such  rules,  an(i  regula- 
tions, ami  forms,  it  shall  Ik'  the  duty  of  the 
S4iid  courts  to  niake  them  as  simple  and  brief 
as  practicable,  to  the  end  to  avoid  all  unne<'es- 
sary  expenses,  and  to  facilitate  the  use  thereof 
by  ••  the  public  at  large."    If  any  inference  is 
to  be  drawn  from  this  language, 'it  is,  not  that 
the  District  Court  should  in  any  ca.se  prweid 
by  plenary  proceedings  in  equity  in  cases  tif 
bankruptcy,  but  that  the  Circuit  Court  should, 
by  the  interposition  of  its  revising  power,  aid 
in  the  suppression  of  any  such  plenary  pro- 
ceedings if  they  should  Ije  attempted  therein. 
The  manifest  object  of  the  act  was  to  provide 
speedy  proceedings,  and  the  as<  <  riainment  and 
a/ljubtment  of  all  claims  and  rights  in  favor  of 
or  against  the  bankrupt's  estate,  in  the  mo.st  ex- 
jMxlilious  manner,  'consistent  with  jus-  ['J^lrt 
tice  and  etjuitv.  without  l>eing  retardeil  or  ob- 
structed bv  formal  pr(K-eeding8,  according  to 
the  general  course  of  equity  practice,  which 
had  nothing  to  do  with  the  merits. 

Another  ground  of  objection  insisted  on  in 
the  argument  is,  that  the  language  of  the  6th 
swtKm,  where  it  refers  to  "any  creditor,  or 
creditors,  who  .shall  claim  any  debt  or  demand 
under  the  bankruptcy,"  is  exclusively  limited 
to  such  cre<litors  as  come  in  and  prove  their 
debts  under  the  bankruptcy,  and  d(H*s  not  apply 
to  creditors  who  claim  a<lversely  thereto.  If 
this  argument  were  well  foundecl,  it  would  l)e 
sufficient  to  say,  that  the  case  would  then  fall 
within  the  concurrent  jurisdiction  given  by  the 
8lh  section  alreiuly  cited,  and  therefore  not  avail 
for  the  City  Hank.  But  we  do  not  so  interpret 
the  language.  When  creditors  are  8|K)kcn  of 
"who  claim  a  debt  or  demand  under  the  bank- 
ruptcy," we  undei-stand  the  meaning  to  l»e  that 
they  are  CR'ditors  of  the  bankrupt,  and  that 
their  debts  constitute  present  subsisting  claims 
upon  the  bankrupt's  estate,  unextinguished  in 
fact  or  in  law.  and  capable  of  being  asserted 
under  the  bankruptcy  in  any  manner  and  form 
which  the  creditors  might  elect,  whether  they 
have  a  security  by  way  of  pledge  or  mortgjige 
therefor  or  not.  If  they  have  a  pledge  or  m()rl- 
gage  therefor,  they  may  apply  to  the  court  to 
have  the  same  sold,  and  the  pro<'eeds  thereof 
applied  towards  the  payment  of  their  debts  pvo 
tunto,  and  to  prove  for  the  residue;  or,  on  the 
other  hand,  the  assignee  may  contest  their 
claims  in  the  court  or  seek  to  ascertain  tlie  true 
amount  thereof,  and  have  the  residue  of  the 
properly,  after  satisfying  their  claims,  applied 


315 


SupRBMB  Cotmr  ov  rm  UirmD  Statbs. 


184! 


for  the  benefit  of  tbe  other  creditors.  BliU,  the  i 
debts  or  demands  are  In  either  view  debts  or 

demands  under  the  bankniplcy.  and  thov  arc 
required  by  tbe  Bankrupt  Act  to  be  included  by  | 
the  bankrupt  in  the  liat  of  the  debts  duo  to  his  | 

creditors  when  he  applies  for  the  benefit  of  the 
act;  so  that  there  is  nothing  in  the  language  or 
intent  of  the  6th  section  to  justify  the  con- 
clusion which  the  urirnment  i  <  ks  to  nrrivc  at. 
The  5ih  see tion  of  the  iiankrupi  Act  is  framed 
dtverm  intuitu.  It  does  not  speak  of  creditors 
who  <hi\\\  claim  any  debt  or  demand  under  the 
bankruptcy,  but  it  uses  other  qualifying  lan- 
^^oage.  TTie  words  are;  "All  creditors  coming 
in  and  proving  their  debts  under  such  hnnk- 
rupicy  in  the  manner  hereinafter  prescribed,  the 
same  being  hma  Jide  debts,  shall  l>i>  <  ntitlcd  to 
share  in  th<'  bankrupt's  property  and  effects 
rata.  &c. ;  and  no  creditor  or  other  person  com- 
ing in  or  proving  his  debt  or  oilier  claim,  shnll 
be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,  but  shall  be  deemed  thereby  to 
liftve  waived  all  right  of  action  and  s\iil  against 
such  bankrupt."  But  this  provision  by  no 
means  interferes  with  the  right  of  any  creditor 
to  proceed  against  tlie  aMignec  tinder  the  bank- 
ruptcy to  have  the  benent  of  any  mort^igc, 
pledge,  or  other  security,  pro  taiUo  for  his  debt, 
if  he  eleclH  so  to  do,  or  with  the  riLrhts  of  the 
316*]  assignee  to  redeem  the  *8ame.  or  other- 
wise to  contest  the  ▼alldity  of  the  debt  or  secu- 
rity i!Tu!<  r  the  bankruptcy. 

ft  in  also  suggested  that  the  prttvim  of  the  2d 
section  of  the  act  declares,  "That  nothing  In 
this  act  shall  bf  construed  to  nnnnl.  destroy,  or 
impair  any  lawful  rights  of  married  women  or 
minors,  or  any  liens,  mortgages,  or  other  secu- 
ritic*!  on  property,  real  or  personal,  which  may 
he  va^id  by  the  laws  of  the  States  respectively, 
and  which  may  not  be  inconsistent  with  the 
provisions  of  the  2d  and  5th  nections  of  this  act ;" 
and  that  thereby  such  liens,  mortgages,  and  oth- 
er se<Miritie8  are  saved  from  the  o]>eration  of  the 
Bankrupt  Act>  and  by  inference  irom  the  Juris- 
dtetiott  of  the  District  Court.  But  we  are  of 
opirdon  that  the  inference  thu*?  aflernpted  to  he 
drawn,  is  not  justitlcd  by  the  premises.  There 
is  no  doubt  that  the  Hens,  roortgnges.  or  other 
secnrilic**  within  the  purview  of  this  proviso,  so 
for  as  they  are  valid  by  tbe  State  laws,  are  not 
to  be  annulled,  destiv^red.  or  impaired  under 
the  proceedings  in  banlNrupfcy :  hut  they  are  to 
be  held  of  equal  nbli<ratiuu  and  validity  in  the 
courts  of  tlie  United  ^^tatc8  as  they  would  be  in 
the  State  courts.  Tiie  District  Court,  .«ittini:  in 
bankruptcy,  is  lx)und  to  renpect  uuti  protect 
them.  But  this  does  not  and  cannot  interfere 
with  the  jurisdiction  and  right  of  the  District 
Court  to  inquire  into  and  ascertain  the  validity 
and  extent  of  such  Uena,  mortgages,  and  other 
securities,  and  to  grant  thr  same  remedial  jus- 
tice and  relief  to  all  the  parlie.'s  iuterested  there- 
in ai  the  State  courts  might  or  ought  to  grant. 
If  the  argument  has  any  force,  it  would  go 
equally  to  establish,  that  no  court  of  the  United 
States,  neither  the  Cir<  uit  Court,  nor  the  Dis- 
trict Court,  could  entertain  any  Jurisdiction  over 
any  such  cases,  but  that  they  exclusively  be- 
long to  the  jurisdiction  of  the  Sf;ite  eourts. 
Such  a  conclusion  would  be  at  war  with  the 
whole  tlieory  and  practice  under  the  judicial 
power  given  by  the  Constitution  and  laws  of 
tbe  United  States.  Tbe  rights  and  tbe  remedies 
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in  such  cases  are  entirely  distinct.  Wliile  tb 
former  are  to  be  fully  recognized  in  all  oomts 

th<*  latter  Vx'long  to  the  Ux  fori,  and  are  withi: 
the  competency  of  the  national  courts  ct^u&il 
with  the  State  courts. 

Let  us  sift  this  argument  a  little  more  m  *h 
tail.  The  8th  section  of  the  Bankrupt  Act  (« 
we  have  already  seen)  confers  on  the  Circu! 
Court  ronctirrent  jurisdiction  with  the  Dislri< 
Court  of  all  suits  at  law  and  in  equity  brougi 
by  the  assignee  against  any  petatm  euiming  ft 
adverse  interest,  and  e  conr^ri/o  by  svtrh  ptrs^ 
against  the  assignee.  Now,  the  argument  k 
the  bar  snppoMS,  tbat  a  creditor  having  hq 
lien,  mortgage,  or  other  setnirity.  fall*  witlil 
the  category  here  describe<l  a6  havinj^  au  ;k 
verse  interest.  Assuming  this  to  be  true  <q 
which  we  give  no  opinion,  and  the  clau««  oe 
tainly  docs  include  persons  claiming  by  ttth 
jiaramouiit  and  not  under  the  bankrupt).  "»ti 
it  must  be  admitted  that,  under  the  ^  sectii* 
a  bill  in  equity  may  be  brought  by  or  ngara 
such  creditor  in  the  Circuit  Court  tf>  r( devui  * 
foreclfMe,  or  to  enforce,  or  to  set  'aside 
such  a  lien,  mortpgo,  or  other  security.  If 
can  hp,  then  the  lien,  mortgage,  or  other 
rity,  is  not  saved  from  the  cognizance  of  tl 
Cireuit  Court  having  Jurisdiction  in  bankrur 

cy,  but  the  most  nmph'  remr  !ir-^  lie  there,  :i 
although  the  rights  oi  such  creditors  are  to  i 
protected,  they  are  subject  to  the  entire  exa4 
nation  and  decision  of  tbe  court  as  much  l 
they  would  b»;  if  brought  before  the  coun  1 
the  exercise  of  its  ordinary  jurisdictloii.  1 
then,  the  jurisdiction  ovf-r  such  liens,  m^  t 
^ges,  and  securities  exi.sism  the  Circuit  Com 
It  follows  from  the  very  words  of  the  BanJcm 
Act,  that  the  District  Cntirt  hn^  a  concurre 
jurisdiction  to  the  same  extent  and  with  t 
same  powers. 

But  it  Is  objected  that  the  jurisdiction  of  t 
District  Court  is  summary  in  equity  and  wii 
out  appeal  to  any  higher  rourt.  This  we  rt;i 
ily  admit.  But  this  was  a  matter  for  tbe  cc 
nderation  of  Congress  in  framing  tlie  act.  C« 
uress  possess  tlie  sole  right  to  say  what  sb 
be  tbe  forms  of  proceedinj^  either  in  eqiaity 
at  law.  in  the  courts  of  the  United  Btatca  ;  a 
in  what  ea.ses  an  appeal  >Ii  ill  1h- allow or  n 
It  is  a  niHiier  of  sound  diiscretion,  and  to  ht* 
ercised  by  Congress  in  sudi  a  vuauter  m  A 
in  their  judgment  best  promote  the  public  a 
venience  and  tbe  true  interests  of  the  citiKd 
Because  flie  proceedings  are  to  be  in  the  natt 
of  summary  procpcdinpi  in  equity,  it  bv 
means  follows  that  they  are  not  eniirvly  c; 
sisient  with  the  principles  of  Justice  and  ftda 
ed  to  promote  the  interest  as  well  aa  then 
venience  of  all  suitors.  Because  tlien*  k  no ; 
peal  given,  it  by  no  means  follows  Uuit  tbr 
risdiction  is  either  oppressive  or  dan gerou^i.  ! 
appeal  lies  from  th^  judgments  ciibcr  of  i 
Distri(  t  or  Circuit  Court  in  criminal  tascs:  s 
yet  within  tbe  cognizance  of  one  or  both 
those  courts  are  all  crimes  and  offenses  atrsii 
the  United  Statt^,  from  those  whirl)  :»re  capi 
down  to  the  lowe.si  tnisdcmeaoora,  affectixi|ci 
liberty  and  the  propt^rty  of  the  ^tinma.  A 
yet  there  can  Ix-  no  do\dtt  that  tlii««  di-nial 
appellate  jurisdiction  is  founded  in  a  wise  p 
tcctive  public  policy.  Tlie  aanae  tresoiil 
would  apply  to  the  apjHdlatr  jtirisulicf inn  fn 
,  tbe  decrees  and  Judgments  of  tbe  Circuit  C^^\i 
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which  are  limited  to  cases  alx)ve  l^Q.fXX).  and 
'Ottes  below  that  sum  embrace  a  largo  propor- 
fioo  of  the  busineiis  of  that  court. 

But.  in  the  present  instance,  the  public  policy 
of  oonflding  the  whole  jurisdiction  to  the  Dis- 
trict Court  without  appeal  in  ordinary  cases 
requires  no  elalwrate  argument  for  its  vindica- 
tion.   The  district  judges  are  presmned  to  be 
c-ntirely  competent  to  all  the  duties  imposed 
upon  them  by  the  Bankrupt  Act.    In  cases  of 
doubt  or  difficulty,  the  judges  have  full  author- 
ity given  to  them  to  adjourn  any  questions  into 
the  Circuit  Court  for  a  final  decision.  That 
▼ery  cotirse  was  adopted  in  the  present  CH.se. 
In  the  next  place.  In  one  clafw  of  cases,  that  of 
a<lverse   interests  l>etween  the  assignee  and 
third  persons,  either  parly  is  at  liberty  to  in- 
stitute original  procee<ling8  in  the  Circuit  Court, 
if  a  prior  suit  has  not  been  brought  therefor 
if  18*]  'in  the  District  Court.    So  that  here 
the  act  has  afTordeil  effectual  means  to  have 
the  aid  and  assistance  of  the  judge  of  the  (^ir- 
■cuit  Court,  wherever  it  may  seem  to  be  either 
-expedient  or  necessary  to  resolve  any  (juestions 
of  importance  or  difficulty,  and  it  has  also 
secured  to  parties  having  an  adverse  interest  a 
right  at  their  election  to  proceed  in  the  District 
or  the  Circuit  Court  for  any  reme<lial  justice 
which  their  case  mav  require.    On  the  other 
bAod  the  avowed  poljpy  of  the  Bankrupt  Act. 
that  of  ensuring  a  speedy  administration  and 
distribution  of  the  bankrupi'.s  effects,  would 
(as  has  been  alrea<ly  suggested)  be  greatly  re- 
tarded, if  not  utterly  defejited  by  the  delays 
aoceaaarily  incident  to  regular  and  plenary 

Eroceedings  in  equity  In  the  District  Court,  or 
J  allowing  appeals  from  the  District  Court  to 
the  Circuit  Court  in  all  matters  arising  under 
the  b»nkruplcy. 

It  is  further  objected  that,  if  the  jurisdiction 
of  the  District  Court  is  as  broml  and  compre 
hensive  as  the  lerm.s  of  the  act  justify  ac- 
cording to  the  interpretation  here  insisted  on, 
it  operates  or  may  operate  to  suspend  or  con 
trol  all  proceedings  in  the  Stale  courts  either 
then  pending  or  thereafter  to  be  brought  by 
any  creditor  or  person  having  Any  adverse  in- 
terest to  enforce  his  rights  or  obtain  remedial 
rrdresfl  agniust  the  bankrupt  or  his  a-s-M'ts  after 
the  bankruptcy.  We  entertain  no  doubt  that, 
under  the  pmvisions  of  the  6th  wcfion  of  the 
act,  the  District  Court  does  possess  full  juris- 
diction to  suspend  or  control  such  proceedings 
in  the  State  courts,  not  by  acting  on  the  courts, 
orer  which  it  possesses  no  authority;  buCby 
acting  on  the  parties  through  the  in.strumen 
talitr  of  an  injunction  or  otner  remedial  pro- 
ceeiungfi  in  e<iuity  upon  due  application  made 
by  the  assignee  and  a  proper  case  being  laid  be- 
fore the  court  requiring  such  interference. 
Such  a  course  is  very  famTliar  in  courts  of  chan- 
cery, in  cases  were  a  crerlitor  s  bill  is  filed  for 
the' ati ministration  of  the  estate  of  a  deceased 
perwn.  imtl  it  becomes  necessary  or  proper  to 
lAke  the  whole  as.sets  into  the  hands  of  the 
court**  for  the  purpose  of  colle<  ting  and  mar- 
sbalinsr  the  assets,  ascertitiniug  and  adjusting 
ct>:  '"i?  priorities  and  claims,  and  acc<>m 
pii-ij.  H  due  and  e<iuitHble  distribution  among 
all  the  parties  in  interest  in  the  estate.  Similar 
proceeoing^*  hnve  l)een  instituted  in  England  in 
caies  of  bankruptcy;  and  they  were  without 
<ioabt  in  the  conteniplation  of  Congress  as  in- 
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dispensable  to  the  practical  working  of  the 
bankrupt  system.  But  l>ecause  the  District 
Court  jloes  pos.sess  such  a  jurisdiction  under 
the  act,  there  is  nothing  in  the  act  which  re- 
quires that  it  ><houl(l  in  all  casps  lie  absolutely 
exercised.  On  the  contrary,  where  suits  arc 
pending  in  the  State  courts,  and  there  is  noth- 
ing in  them  which  requir<?s  the  equitable  inter- 
ference of  the  District  Court  to  prevent  any 
mischief  or  wrong  to  other  creditors  under  the 
bankruptcy,  or  any  waste  or  misapplication  of 
the  a.s.scts,  tlie  parties  may  well  be  permitted  to 
proceed  in  such  .suits  and  consummate  them  by 
proper  decrees  and  judgments,  esp<'cially  where 
there  is  no  sugg«etion  of  any  fraud  or  injustice 
on  the  part  of  the  pliiintilTs  in  those  suits. 
*The  act  itself  contemplates  that  such  [*319 
suits  may  be  prosecuted  and  further  proceed- 
ings had  in  the  State  courts;  for  the  assignee 
is  by  the  :}d  section  authorized  to  sue  for  and 
defend  the  property  vested  in  him  under  the 
bankruptcy,  "subject  to  the  orders  and  direc- 
ti<ins  of  the  District  Court."  and  all  suits  at 
law  and  in  equity  then  pending  in  which  such 
bankrupt  is  a  party,  may  Iw  prosecuted  and 
defended  by  such  assignee  to  its  final  conclusion 
in  the  same  way  and  manner  and  with  the  same 
effect  as  they  might  have  Iwen  by  the  bank- 
rupt." S^)  that  here  the  prosecution  or  defense 
of  any  such  suits  in  the  State  courts  is  obviously 
intended  to  Ik*  placed  under  the  discretionary 
authority  of  the  District  Court.  And  in  point 
of  fact,  as  we  all  know,  very  few,  compara- 
tively speaking,  of  the  numerous  suits  pending 
in  the  State  courts  at  the  lime  of  the  bank- 
ruptcy ever  have  l>een  interfered  with,  and 
never,  unless  some  equity  intervened  which  re- 
quired the  interposition  of  the  District  Court  to 
sustain  or  protect  it. 

It  would  be  ea.sy  to  put  cases  in  which  the 
exercise  of  this  autljority  may  be  indispensable 
on  the  part  of  the  District  Court,  to  prevent 
irreparable  injury,  or  loss,  or  waste,  of  the 
assets,  without  adverting  to  the  case  at  bar, 
whert\  upon  the  allegjitions  in  the  petition  and 
supplemental  petition,  the  creditors  of  the 
bankrupt  are  attempting  to  enforce  a  mortgage 
jis-serted  to  l)e  illegjil  and  invalid,  and  to  pro- 
cure a  force<l  sale  of  the  pnjperty  by  the  sheriff, 
in  an  illegal  and  irregular  manner,  thereby 
sacrificing  the  interest  of  the  other  creditors 
under  the  bankruptcy.  Let  us  put  the  case  of 
numerous  suits  pending,  or  to  be  brought  in 
the  State  courts,  upon  different  mortgages,  by 
the  mortgagees,  ui>ou  various  tn^cts  of  land  and 
other  property,  some  of  the  mortgages  l)eing 
upon  the  whole  of  the  tracts  of  land  or  other 
proi>erty;  mmc  upon  a  part  only  thereof;  some 
of  them  involving  a  conflict  of  independent 
titles:  some  of  them  involving  (juestions  as  to 
the  extinguishment,  or  satisfaction,  or  va- 
lidity, of  the  debts;  and  some  of  them  involv- 
ing "very  doubtful  (juestions  as  to  the  con- 
struction of  the  terms  and  extent  of  the 
conveyances.  If  all  such  suits  mav  be  brought 
by  the  separate  mortgagees,  in  l\\e  different 
State  tribunals,  and  the  mortgagees  cannot  Ije 
comiwlled  to  join  in,  or  to  be  miwle  parties  de- 
fendant to  one  single  bill  (as  is  certainly  the 
case  in  those  States  where  general  equity  juris- 
diction is  not  given  to  the  Slate  courts),  it  is 
most  obvious  thai,  as  each  of  the  State  tribunals 
may  or  must  proceed  upon  the  single  case  only 
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before  it,  the  most  conflicting  decisions  may  be 
made,  and  gross  and  irreparable  injustice  may 
be  done  to  the  other  mortgagee*,  as  well  as  to 
the  general  cretlitors  under  the  bankruptcy. 
All  this,  however,  is  completely  avoided,  by 
bringing  the  whole  matters  in  controversy  be 
tween  all  the  mortgagees  before  the  District  or 
Circuit  Court,  making  them  all  parties  to  the 
Rummarj'  proceedings  in  equity,  and  thus  en- 
abling the  court  to  marshal  the  rights,  and 

firionties,  and  claims,  of  all  the  parties,  and 
»y  a  sale  and  other  proper  proceedings,  after 
iiliO*]  satisfying  *the  just  claims  of  all  the 
mortgagees,  applying  the  re8i«]ue  of  the  assets, 
if  any,  for  the  beneflt  of  the  general  ci editors. 
Similar  considerations  would  apply  to  other 
liens  and  securities,  held  by  different  parties  in 
the  same  property,  or  furnishing  grounds  of 
conflict  and  controversy  as  to  their  respective 
rights  and  claims. 

Ik'sides,  how  is  the  bankrupt  court  or  the 
assignee,  in  a  great  variety  of  cases  of  liens, 
mortgages,  and  other  securities,  to  ascertain  the 
just  and  full  amount  thereof  after  the  deduc- 
tion of  all  payments  and  equitable  set-offs,  un- 
less it  can  entertain  a  suit  in  equity,  for  a  dis- 
covery of  the  debts,  and  payments,  and  set  offs, 
and  grant  suitable  relief  m  the  premises?  The 
bankrupt  is  not,  in  his  schedule,  bound  to  spec- 
ify them;  and  if  he  did,  uon  comtut  that  the 
other  parties  would  admit  their  correctness,  or 
that  the  general  creditors  would  admit  their 
validity  and  amount.  The  11th  section  of  the 
act  gives  the  assignee  full  power  and  authority, 
by  and  under  the  order  and  direction  of  the 
proper  court  in  bankruptcy,  to  retleem  and  dis- 
charge any  mortgage  or  other  pledge,  or  de- 
posit, or  lien,  upon  any  property,  and  to  tender 
a  due  performance  of  the  conditions  thereof. 
But  liow  can  this  be  effectually  done,  unless 
the  Bankrupt  Court  and  a.ssignee  can,  by  pro- 
ceedings in  that  very  court,  ascertain  what  is 
the  amount  of  such  mortgage,  or  pledge,  or  de- 
posit, or  lien,  and  what  actA  are  to  be  done  as 
a  {>erformance  of  the  mortgage,  or  pledge,  or 
(U-|>osit.  through  the  instrumentality  of  a  suit 
in  the  nature  of  a  summary  proceetling  in  equity 
for  a  discovery  and  relief?  If  we  are  told  that 
resort  may  be  had  to  the  Slate  courts  for  re- 
dii-HS,  one  answer  is.  iliat  in  some  of  the  ^Slates 
no  adequate  jurisdiction  exists  in  the  State 
court-H.  since  they  an-  not  clothed  with  general 
juriwliction  in  cqtiily.  Hut  a  stronger  and  more 
conclusive  answer  is,  that  Congress  did  not  in 
lend  to  trust  the  working  of  the  bankrupt  sys- 
tem solely  to  the  State  courts  of  twenty-six 
States,  which  were  independent  of  any  control 
by  the  general  g«)v«'rnment.  and  w»'re  under 
no  obligations  to  carry  the  hVHtfin  into  effect. 
The  ju«licial  jK)wer  of  the  United  States  is.  by 
the  Constitution.  com}Mjiint  to  all  such  pur- 
poses; and  Congress,  by  the  act.  intended  to 
secure  the  complete  administration  of  the  whole 
system  in  itii  own  courts,  as  it  constitutionally 
might  do. 

Let  us  look  at  another  provision  of  the  act 
already  referred  to,  which  declares,  "that  in 
order  to  insure  a  s|x'edy  settlement  and  close  of 
the  pHK-eedings  iti  each  case  in  bankruptcy,  it 
shall  be  the  duty  of  the  court  to  order  and  di- 
rect a  collection  of  the  assets,  and  a  reduction 
of  the  same  to  money,  and  a  distribution 
thereof,  at  as  early  periods  as  practicable." 
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Now,  here  again,  it  may  be  repeated,  tbst  the 
end  is  required,  and  can  it  be  doubted  that 
adequate  means  to  accomplish  tlie  end  are  in- 
tended to  be  given?  Construing  the  lanfruajte 
of  the  6th  section  as  we  construe  it,  adequate 
means  are  given ;  construing  it  the  other  wny, 

i  and  it  excludes  the  juris<liction,  if  not  of  the 
whole  subject,  at  least  of  the  most  importAot 
parts  of  *tbe  system,  and  they  are  left  ['SSI 
solely  to  the  cognizance  of  the  trihunaL*  of 

j  twenty-six  different  States,  no  one  of  which  i» 

I  bound  by  the  acts  of  the  others,  or  is  uoder 
the  control  of  the  national  courts.    If  it  be  ad 
mitted  (what  cannot  well  be  denied)  that  the 
District  Court  may  order  a  sale  of  the  propertj 
of  the  bankrupt,  under  this  section,  how  can 
that  sale  be  made  safe  to  the  purchasers,  until 
all  claims  thereon  have  been  ascertained  and 
adjusted?    How  can  any  distribution  of  the 
assets  l>e  made  until  all  such  claims  are  defin 
itively  liquidated  ?  How  can  the  pKweedings  be 
brought  to  a  close  at  all,  far  less  within  the 
two  years,  unless  all  parties  claiming  an  inter- 
est, adverse  or  otherwise,  can  be  brought  before 
the  Bankrupt  Court,  to  assert  and  msiDtsin 
them?    Besides,  independently  of  the  delays 
which  must  necessarily  l>e  incident  to  a  resort 
to  State  tribunals  to  adjust  the  matters  sod 
rights  affected  by  or  arising  in  bankruptcy, 
considering  the  vast  nurfiber  of  cases  {x^ndiDfi; 
in  those  courts,  in  the  due  adrainistratioo  of 
their  own  jurisprudence  and  laws,  there  could 
hardly  fail  to  bu  a  conflict  in  the  decisions,  as 
to  the  priority  and  extent  of  the  various  claims 
of  the  creditors,  pursuing  their  remedies  therein 
in  distinct  and  indepenoenl  suits,  and  perhaps, 
also,  in  different  Stale  tribunals  of  co-ordinate 
jurisdiction.    These  are  but  a  few  of  the  case* 
which  may  be  put  to  show  the  proprieiv.  nay, 
the  necessity,  of  the  jurisdiction  of  the  f)islnct 
Court  to  the  full  extent  of  reaching  all  cases 
arising  out  of  the  Bankrupt  Act. 

The  truth  is  (as  has  been  already  as.<fTte*lV 
that  in  no  other  way  could  the  bankrupt  sptem 
be  put  into  operation,  without  interminsble 
doubts,  controversies.  embarrassmenU.  and  dif- 
flculties,  or  in  such  a  manner  as  to  achieve  the 
true  end  and  design  thereof.  Its  success  wa» 
dependent  upon  the  national  machinery  beinjr 
inatU'  adequate  to  all  the  i  xim-m  it*  of  liic  act 
Prompt  and  ready  action,  without  heavy  charges 
or  exjK'Uses.  could  be  safely  relied  on,  whrn 
the  whole  jurisdiction  was  conflded  to  a  angle 
court,  in  the  collection  of  the  assets;  in  the  sa- 
cert4iiument  and  liquidation  of  the  liens  tad 
other  specific  claims  thereon;  in  adjusUnftbe 
various  priorities  iind  conflicting  intemis;  lo 
marshaling  the  different  funds  and  assets:  b 
directing  tne  sales  at  such  times  and  in  such  a 

I  manner  as  should  best  subserve  the  in  it  rtli  of 
all  concerned;  in  preventing,  by  injuncUao  or 
otherwise,  any  particular  creiiitor  or  penot. 
having  an  adverse  interest,  from  obtaining  aa 
unjust  and  inequitable  preference  over  lbs 

j  general  creditors,  by  an  improper  tue  of  hb 
rights  or  his  remedies  in  the  Slate  tribunals;  and 
finally,  in  making  a  due  distribution  of  the  a* 
8ets,and  bringing  to  a  close. within  a  maoo*- 
time,  the  whole  proceedings  in  bankraptc,^ 
Sound  policy,  therefore,  and  a  Just  nMrsrH 
public  as  well  as  private  interests,  m:^ 
dictuteii  to  Congress  the  propriety  of  \  .  -  _ 
the  District  Court  full  and  compkie  jim"-i. 

Howard  ^ 
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Ikm  ovtr  aii  ca-sos  anaing,  or  acts  done,  or  mui- 
'  irr>  iorolred,  in  the  duo  admiDistration  and 
fioiil  fiettlemint  of  the  bankrupt's  estate;  and  it 
I-  tccordtQglj.  in  our  judgment,  designedly 
322*J*given  by  the  6th  section  of  the  act.  In 
riew  of  the  matter,  the  District  Court  has 
x't  exceeded  its  jurisdiction  in  entertaining  the 
present  suit,  but  it  has  full  power  and  author- 
ly  to  proceed  to  the  due  adjudication  thereof 
mo  na  merlta. 
This  new  of  the  subject  disposes,  also,  of  the 
I  utiker  qoesliona  made  at  the  bar,  whether  this 
\  eoart  hie  joHwHctioo  to  issue  a  writ  of  prohibi- 
lion  tot!   r>i-Trirt  Court  in  cases  in  hankruplcy, 
if  it  baa  exceeded  its  proper  jurisdiction.  As  the 
I>i4iietGoiait  has  not  exceeded  its  jurisdiction 
In  !ht  pre>*'nt  ca<v.  the  question  is  not  abs^ilutcly 
iwesiiary  lo  be  decided.    But  it  may  be  prop- 
er -u>  mj,  as  the  poUnt  baa  been  fully  argued. 
;li*t  we  possess  no  revising  power  over  the  de- 
(Tti^s  of  die  District  Court  sitting  in  baniiruptcy ; 
'iiai  the  District  Court,  in  thepteaenteaae.  has 
Ik  inUTft'rt.'d  with,  or  in  any  manner  evaded 
far  ubstrutitd,  the  appellate  authority  of  this 
■  'in,  by  entertaining  the  present  writ;  and 
aJi^t  we  know  of  no  case  where  this  court  is 
HR'-iiorized  to  issue  a  w^rit  of  prohibition  to  the 
"'l.^!rict  Court,  except  in  the  cases  expre^sl}- 
r^'fltei  for  by  the  lath  section  of  the  Judici- 
iT  A«<  of  1789,  chap.  20.  that  la  to  say,  where 
Ml-  *li<irict  cor.rjs  :v:<-   'proceeding  as  courts 
iilnjirhlty  and  nmniune  juri<5dic(ion." 

£  pivH  Uu!  tehuit,  the  fi^twn  far  a  writ  uf  pro- 

I  Mr.  Jv§Uf>e  CATftOH: 

Bylhf  Mth  TcTirn  .  f  the  Judicinrv  Act  this 
^ri>rt  iia6  power  lo  i^sue  writa  pTopur  and  neces- 
ply  for  the  exercise  of  ita  jurbdlction;  having 
i  i  Jiuif=dfct!on  in  any  given  cm^e  it  can  issue 
^  writ:  ihHt  it  has  none  to  revise  the  proceed- 
Jgf^  of  a  bankrupt  court  is  our  unanimousoptn' 
'  ^-    S>  far  we  adjudge;  and  in  this  I  concur. 
Ft  further  views  why  the  prohibition  caooot 
-•>>itr.  I  refer  to  the  conclusion  of  the  principal 
'i'ltiion.    But  a  majority  of  my  brethren  see 
pi^'l^if  to  go  further,  and  express  their  views 
*:  htTge  on  the  juriMliction  of  the  Bankrupt 
iMt^JiBtbLscoursi- 1  cannot  concur;  perhaps 
HpjfeiiMmjlt  of  tiruidity  growing  out  of  long 
KiWiahed  judicial  Imhit-  in  courts  of  error 
oever  to  liazard  ao  opinion  where 
before  the  court,  and  when  that 
'^'Pbiou  might  be  justly  arrai<;ned  as  extrajudi- 
riaJ,  ud  a  mere  dikium  by  courts  and  lawyers; 

partly  disregarded  while  I  waa  living,  and 
i^oifKt  Certainly  be  der.ouKi  1  is  undvie  assump- 
whto  itfWmaiQ  more.  A  measure  of  die* 
ojird  awvjAaA  mith  an  unsparing  hand, 
fctrtand  elsewhere,  to  *T.  (tt>f<t  at  State  judges 
utKkf  similar  circumsUiiit  c>«:  and  it  is  due  to 
ti^t  occasion  and  to  myself  to  say.  that  I  have 
CO  doubt  t?i'  '  ^/  of  iliis  court  will  only  be 
ttaied  with  iMccotma^  r^jspoct  before  the  court 
90  long  lip  •ome  of  the  judges  who  con- 
curred io  ihcm  arc  pretseni  on  the  liench;  and 
ificrwirda  be  openly  rejected  as  no  authority — 
wtij^arettoi. 

The  case  standing  m  the  District  C^ourt  of 
l^oUum  will  test  it  as  welt  as  another.  The 
iDoUcKloo  for  a  prohibition  was  brought  be- 
3*1  fore  *w  ai  last  term ;  then  the  late  Mr. 
Baklwin  was  heie^  and  one  other  of  the 
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judges  now  present  was  then  absent;  had  the 
matter  not  then  been  laid  over  on  advisement, 
and  a  decision  been  had  adverse  Ujour  jurisdic 
tion  to  awanl  the  writ;  and  an  opinion  l>eeu 
expressed  by  the  majority  of  the  judges  then 
present,  against  the  legality  of  the  proceeding 
m  the  Bankrupt  Court,  declaring  it  void,  and 
thai  in  the  Stale  court  valid ;  would  the  Bank 
rupt  Court  be  l)ound  to  conform  to  such  opin- 
ion; would  it  overrule  the  inatructiona  given  in 
the  particular  case  by  the  Circuit  Court  on  the 
questions  adjourned,  diamiss  the  petition  of 
Christy,  the  aaslgnee,  and  let  the  decree  and 
sale  foreclosing  the  mortgage  made  b}*  the  State 
courts  stand?"  Will  the  Bankruot' Court  of 
Pennsylvania  be  hotuid,  either  judicially  or  in 
comifv.  by  the  opinion  now  trivcn  by  a  major 
ily  of  tiie  judges  present,  to  overthrow  that  ot 
^tfir.  Justice  Baldwin  in  the  case  hereto  ap- 
pended; or  is  it  bound  to  conform?  Are  the 
bankrupt  courts  in  all  the  districts  that  have 
held  the  State  proceedings  on  liens  to  be  valid, 
and  not  subject  to  their  supervision, now  bound 
to  hupprcss  such  proceedings  on  the  suggestion 
of  assignees  that  tliey  were  erroneous  or  in- 
convenient, regardless  of  proof,  as  was  done  in 
Louisiana,  and  thereby  overhaul  ca?w8  in  great 
numbers  supposed  to  be  settled?  Certaitdy  not 
This  court  lias  no  power  over  the  bankrupt 
courts,  more  than  they  have  over  this  court ;  the 
bankrupt  law  luis  made  tbem  altogether  inde 
pcndent^and  their  decrees  as  binding  as  oura,aud 
as  final.  We  have  as  little  power  to  oontrol 
them  as  thr  State  courts  have;  they  may  concur 
with  the  reasoning  of  either,  or  neither,  at  di»- 
cretion.  I  therefore  think  we  should  refrain 
from  expressing  any  extrajudicial  opinion  on 
the  present  occa.s8ion;  we  did  ao  in  IfeUon  v 
Oirhind  (1  How.,  265),  a  case  involving  tlie 
constitutionality  of  the  banknipt  law,  and  I 
then  supposed  most  properly,  by  the  majority 
of  tbeoourt,  wh>)  thought  we  had  no  jurisdic- 
tion: a  more  imp  mi  apiilication.  requiring  an 
opinion,couId  not  liavc  lHenpresente<l,as  twelve 
hundred  cases  depended  on  the  deciaiiMi  of  the 
District  Court  of  Missouri,  which  was  nppos«*d 
to  the  cousliluLioualily  o(  tiie  law;  and  to  revise 
it  the  case  was  brought  here.    So  in  Dorr's  ap- 

Elication.  at  the  present  term,  for  a  writ  of 
'tbea»  corpu*,  the  same  course  was  pursued. 
Tluit  applicniion  and  this  are  not  disting- 
uiahable  in  principle:. in  neither  had  this  court 
power  to  bring  a  case  for  judgment  into  it; 
there,  and  here,  we  held  nothing  was  before 
us,  or  could  be  brought  before  us.  With  Itua 
eouTse  I  would  now  content  myself,  waa  it  not 
that  by  nc  juircing  in  silence  with  t!i  'pinion 
of  my  brethren  I  might  l)e  supposed  to  have 
agreed  with  them  in  the  course  pursued;  and 
also  in  the  views  expresw'd  in  the  afflrraancc  of 
the  iurisdiciioii  exercised  under  tlie  bankrupt 
law  by  the  (.  ircuil  Court  of  Eastern  Louiaiana; 
tobotli  of  wl»i('J>  my  opinion  is  adverse,  and  that 
moat  decidedly.  The  case  pre«ieuted  to  that 
court  was  this: 

*In  18^9.  Walden  irrive  to  the  City  [*324 
Bank  a  mortgage  to  secure  tlie  payment  of 
|;200.000  louned  hion.  on  a  plantation  and  town 

lots. 

lu  lb2U,  he  instituteil  a  suit  ni  the  District 
Court  of  the  State,  in  New  Orleans,  to  set  the 
mortgage  aside  as  void ;  a  trial  was  had,  and 
the  court  adjudged  the  mortgage  valid;  from 
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this  Walden  appealed  to  the  Supreme  Court  of 
Louisiana,  and  that  court  afflnoed  the  judg 

mcnt. 

The  bank  tlien  proceeded  in  the  District 
Court  of  the  State  to  foreclose  the  mortgage, 
and  on  the  17th  of  May.  1843,  an  order  of  seiz- 
ure and  sale  was  nia(k':iin(l  an  actual  seizure 
of  the  property  was  executed  on  the  19th  of 
May.  The  sale  took  place  on  the  97th  of 
June. 

TheproperU'  was  sokl  bj  lots,  after  appraise- 
ment, in  oonlomiity  to  tlie  laws  of  Louisiana, 

and  the  bank  became  the  purchaser  at  the 
price  of  $lfH),000. 
That  the  sale  was  made  in  regular  and  due 

form,  according  to  the  niodts  of  pr(x*eeding  in 
the  State  courts,  cannot  be  controverted. 

On  the  18th,of  June.  1842.  Walden  filed  his 
petition  for  the  benefit  of  the  bankrupt  law; 
and  on  tiie  18th  of  July  was  declared  a  bank- 
rupt, and  an  assignee  appointed.  The  $200,- 
000  was  on  Walden's  creditor  li^t  but  the 
bank  refuncd  to  prove  its  debt,  and  relied  on 
the  decree  of  f orecloaure,  and  the  force  of  its 
llcn.  bv  the  mortgni*e. 

Chnstv,  the  assignee,  filed  his  petition  in 
the  Bankrupt  Court,  and  as  part  of  the  pro- 
ceeding in  bankruptcy,  to  have  the  sale  de 
dared  void:  1.  Because  it  was  made  after 
Walden  applied  for  the  iH'nefit  of  the  bank- 
rupt law.  2.  Because  the  sale  had  been  un- 
fairly conducted.  8.  Because  the  proceeding 
in  the  Sfnti  i  i  iirt  was  erroneous.  4.  Because 
the  debt  was  affected  with  usury,  and  therefore 
the  mortgage  void  originally;  and  should  he  so 
decreed  by  the  'Bankrupt  Court. 

The  bank  appeared,  and  pleaded  to  the  ju- 
risdiction of  the  Bankrupt  Court*  and  relied 
on  the  proceedings  of  the  State  court  as  valid 
by  answer.  Exceptions  were  taken  to  this 
plea  and  answer,  which  were  adjourned  to  the 
Circuit  Court:  there  it  wasadjtldj^,  and  the 
District  Court  instructed: 

1.  That  it  had  full  and  ample  jurisdiction  to 
try  all  the  questions  set  forth  in  the  petition  of 
the  assignee:  and  to  try,  adjudge,  and  deter- 
mine the  same  between  the  parti^. 

2.  That  the  seizure  and  sale  of  the  State 
court  were  void;  and  that  the  District  Court  of 
the  United  States  do  declare  it  void. 

8.  That  the  District  Court  has  full  power 
nnd  authority  to  try  and  determine  the  validi- 
ty of  the  mortj^atri';  and  if  proved  on  the  trial 
▼<^,  to  declare  it  so.  and  to  make  a  decree  or- 
dering the  property  to  be  sold  for  the  benefit 
of  tlie  ( reditors  generally :  but  if  found  valid, 
the  bank  to  have  the  benefit  of  Its  lien. 

This  decree  pronounced  void  the  judj^eni 
325*]  of  the  Supreme  Court  *of  Lomsiana, 
athrming  that  of  the  inferior  court  declaring 
the  mortgage  valid,  and  not  affected  with 
uniry;  whien  vrm  conclu^^ive  between  "Walden 
and  the  bank  J)efore  the  bankrupt  law  existed. 
2.  It  declared  void  the  decree  and  order  of 
seizure  made  before  Walden  a|)plied  for  the 
benefit  of  the  act— and  it  declared  void  the 
sale.  In  short,  it  annulled  all  the  judgments 
of  the  State  courts,  and  assumed  to  extinguish 
the  title  acquired  under  them:  and  has  extiti 

Eiished  in  form  and  fact,  if  the  views  of  a  ma- 
rity  of  my  present  brethren  be  correct,  a  title 
disputable  according  to  the  laws  of  Louisiana 
standing  alone;  this  la  manifest  from  the  sUghi- 
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est  examination  of  the  facts,  and  lawg  applkV 
ble  to  them.  On  the  IJ^ib  r  f  July  the  d«w 
declaring  Walden  a  bankruju  was  parsed;  up 
to  this  date  he  might  or  might  not  be  deciarptl 
a  bankrupt,  either  at  his  own  instance,  or  ihat, 
of  the  court;  therefore  he  was  a  proper  party 
before  the  State  court  until  that  time;  after- 
wards he  was  represented  by  his  asdgnee:  tia 
propertv  was  under  execution  when  h^  vw 
declared  a  bankrupt;  if  he  had  thi-n  died.  «]]] 
the  duty  of  the  othcer  would  have  been  toidi; 
the  execution  having  commenced,  •  naituii]  or 
civil  death  could  not  defeat  it,  aatfae  property 
was  in  the  custody  of  the  law. 

If  It  be  true  that  this  title  Is  void,  ft  feBorc 
every  other  is  void  where  a  sale  h.v  tjikt-n 
place  after  the  defendant  to  the  execution 
sued  by  a  State  court)  bad  applied  for  tli^ 
benefit  of  the  bankrupt  law;  and  this  xrhelher 
the  execution  wai«  awarded  in  the  form  murJ 
to  courts  of  law,  or  by  decree  in  a  conn  fi 
chancery,  ordering  a  seizure  and  sale  by  fofc 
of  the  decree.  Every  sheriff,  or  c< minusoonft 
in  chancery,  execudmg  Mtch  writ  or  decree, 
must  have  l)een  a  trespasser;  and  all  persons 
taking  under  such  sales  deluded  jmrebaser*.' 
In  the  eighth  circuit  there  are  very  many  >u<.h 
cases  beyond  doubt;  they  are  founded  on  mv 
opinion  acting  with  the  district  judges, 
fully  concurred  with  me.  that  such  sales  ^  - 
lawful,  and  the  titles  acquired  under  theo 
▼alld.  In  two  other  ctrciuts  at  least.  ffanfU 
views  have  been  enteriained.  and  no  doubj 
similar  consequences  liave  followed.  It 
therefore,  due  to  interests  so  extetialve,  affecti 
ing  so  many  titles,  that  fhey  should  not  bt 
overthrown  until  a  case  callmg  lor  the  author 
itative  adjudication  of  this  court  is  pmaited 
involving  them,  and  therefore  these  briei 
views  have  been  exprewed;  not  on  the  juriij 
diction  of  the  bankrupt  courts  genenlly.'  boj 
on  the  precise  facts  presented  as  the  gr«>owi 
on  which  the  prohibition  was  demandra. 

On  the  force  of  the  Hen,  and  the  remedy  u 
enforce  it,  as  a  right  exc  pti  d  ^r  m  tlu-  btr  k 
rupt  law,  I  have  said  notiutig.  bieaus<?  ms  . 
brother  Baldwin  was  called  on  to  follow  tb^ 
decision  given  in  Louisiana  and  reftisetl  \i 
he  decided  under  the  responsibility  of  passins 
on  men's  rights,  and  from  wliosc  juagrueis 
there  was  no  appeal,  his  opinion  is  judicial, 
and  authoritative  throughout  bis  late  drcmt, 
whereas  mine  'ii  tlie  present  occasion  w  :i  i 
be  extrajudicial,  *and  therefore  I  ap*J[,*3^ 
peod  his  instead  of  aay  I  may  entenaa  itA 
tridually. 

In  the  aforegoing  opinion  of  J/r, 

Catron,  Mr.  Jin^tirt  Daniel  concurs. 

Opinion  of  Mr.  Justice  Baldwin^  adopted  bv 
Mr.  Ju$Hb»  Catron  as  part  of  Ms  dls»ntlaij 

opinion.  1 
Jn  Uis  iiuitUir  of  John  Kerlin^  a  BafUanst.  ' 

Oct.  M.  im 

On  the  ISth  of  May.  184S,  tb  -  n«ign^'?  i| 
John  Kerlin,  a  bankrupt,  presented  ihvu  («i 
tit  ion  to  the  judge  of  the  District  Court  for  th^ 
Eiislern  District  of  Pennsylvania,  prayfng  fcj 
an  order,  auihorirJng  Lhem  to  ndil  ccrtala  ms 
estate  of  the  bankrupt,  in  Delaware  Opod^ 
On  the  face  of  the  petition  H  Mpp^'srw^  fhjif  H 
the  tmteof  the  decrt^'of  bankrupicy.  Utv  ppif 
erty  was  subjected  to  '  ~ 


uiyiiized  by  Google 


Ex  PARTE  TiTK  City  Bank  of  Xkw  Ort.kans. 


896 


mg  to  $14,800:  that  it  had  l)ceD  soh!  by  the 
sheriff  of  Delaware  County  on  the  11th  of 
May.  for  the  sum  of  ;g58,(XK).  by  virtue  f)f 
proceediDCT  issued  by  the  Court  of  Common 
rteas  of  Delaware  County,  under  one  of  the 
inortgAge«  recorde*!  Ix-fore  the  decree  of  bank- 
ruptcy, but  the  purchaser  had  not  compliefl 
with  the  terms  of  the  sjde.  The  assignee  in 
bankruptcy  contende<I  that  the  KherilT  could 
not  make  title  to  the  premises,  and  under  a  de- 
cision of  the  Circuit  Court  in  Louisiana, 
churned  the  right  to  sell.  The  district  judge 
(Randall)  refuseti  to  grant  the  order,  but  at  re- 
quest of  the  parties  adjourned  the  question  to 
the  Circuit  Court,  where  the  following  opinion 
was  delivered  by  Baldwin,  J.: 

The  following  questions  have  l)een  certitied 
by  the  district  judge  for  the  opinion  of  this 
court; 

"  1st.  Does  a  sale  by  a  sheriff  after  a  decree 
of  bankruptcy,  by  virtue  of  proces.8  issued  on 
a  Judgment  or  mortgage,  which  wiis  a  lien  on 
Umb  property  of  the  lianknipt  before  and  at  the 
lime  of  the  decree,  devest  the  title  (»f  the  m- 
signce  in  bankruptcy?  " 

"2.  In  citse  of  a  sale  made  by  the  assignee 
under  an  order  of  the  court,  if  the  whole  of  the 
purchase  money  is  not  sufficient  to  discharge 
the  liens  existing  at  the  lime  of  the  decree,  are 
the  liens  devested  by  such  sale?  " 

The  hwling  principle  which  has  governed 
this  court  in  the  construction  of  the  flankrupt 
Act  of  1841  has  been  to  consider  it  as  establish- 
uig  a  uniform  law  on  the  subject  of  l)ank- 
ruptcies,  in  the  most  comprehensive  sense  of 
the  words  as  used  in  the  Constitution,  in  which 
Ui» '  ■-  MO  other  restriction  on  the  power  of 
(•  -  than  that  the  laws  shall  be  uniform 
throughout  the  United  Slates.  To  make  it  so 
in  its  practical  operation,  it  must  be  taken  as 
It  reads,  its  words  must  receive  their  appropri- 
lUe  meaning,  with  reference  to  the  whole  law, 
and  tJie  policy  developed  in  its  various  pro- 
risiona. 

These  constitute  that  system  which  it  was  in- 
327*]  tended  to  establish,  *not  by  a'^uming 
that  the  design  of  the  law  was  to  adopt  anv  pre- 
cxkting  nil«e  and  principles  found  only  in  the 
fwiner  legislation  of  Congress,  or  in  other 
countries,  and  then  to  so  apply  it  as  to  effwt- 
uate  a  supposed  policy  not  apparent  in  the  law 
itaelf,  nor  consistent  with  its  language,  the  in- 
sertion of  which  into  the  system  must  make  it 
operate  according  to  the  intention  of  other  Leg- 
natures,  and  require  a  mode  of  construction 
which  will  do  violence  to  the  plainest  terms 
used  to  denote  and  declare  the  policy  and  gen- 
eral t'fin<iples  which  Congress  have  actually 
e-  d. 

l  iui  Liie  Act  of  1841  is  anomalous  in  its  pro- 
▼iooos,  unlike  any  other  known  in  any  legis- 
I<itioa  here  or  elsewhere,  cannot  be  doubtetl. 
Id  the  great  outlines  as  well  as  in  the  details  of 
the  system,  we  feel  the  exercise  of  an  express 
plenarv  power,  competent  to  act  at  its  own  un- 
limitea  discretion  (s^)  that  the  action  be  uni- 
form), either  by  adopting  or  mo<lifyiog  some 
old  system  on  the  subject  of  bankruptcy  or 
pRKribing  a  new  one:  the  latter  mo<le  has 
neiQe<i  the  better  in  the  eye  of  the  Legislature, 
udtiieduty  of  the  ju<licial  department  is  to 
con«Mpr  it<  intention  and  to  carrj'  it  into 
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In  applying  this  principle  to  the  solution  of 
the  first  (juestiou  now  submitted,  there  seems 
no  dillicully  as  to  the  policy  and  intentions  of 
the  law  from  its  unequivocal  language,  which, as 
we  have  heretofore  held,  contains  an  express 
prohibition  to  the  judicial  power,  not  to  so  con- 
strue any  provision  as  to  annul,  destroy,  or  im- 
pair any  hen.  mortgiige.  or  other  security,  on 
pro|H.'rty  which  is  valid  by  the  laws  of  the 
States  rtispeotively,  and  not  inconsistent  with 
the  2d  or  5th  sections. 

The  validity  of  a  mortgage  or  judgment  is 
submitted  to  no  other  test  than  these — the  laws 
of  the  States  and  these  two  sections;  if  they 
stand  this  scrutiny,  the  duty  of  the  courts  is 
imiH-'rative.  The  Bankrupt  Act  protects  all 
valid  judgment>or  mortgages  against  any  con- 
struction which  shall  impair  them,  to  the  same 
extent  as  the  Constitution  guards  the  obligation 
of  coutrat  ts  when  attempted  to  Ix*  impaired  by 
State  laws.  Having  heretofore  given  this  as, 
not  the  construction  merely,  but  the  inevitable 
result  of  language  incapable  of  Ix'ing  mistaken 
in  any  fair  reading  of  the  last  proviso  in  the  2<l 
section,  and  stated  the  reasons  therefor  at 
large,  it  is  not  deemed  either  necessary  or  use- 
ful to  now  resume  the  investigation  of  that  pro- 
vision of  the  law.  Jis  no  c!oubt  was  then  or  is 
now  entertained  of  its  meaning.  Ex- 
ytarte  Dudley  et  al.,  Pennsylvania  Law  Jour- 
nal. 302.)  If  additional  reasons  could  be  req- 
uisite to  elucidate  this  view  of  that  proviso, 
they  will  be  found  in  the  11th  section,  which  is 
frahied  to  meet  its  provision.** — by  authorizing 
the  as-signee  with  the  order  of  the  court,  to  re- 
deem and  discharge  any  mortgage  or  lien  upon 
any  property  of  the  banknipt.  though  payable 
at  a  future  clay,  anil  to  lender  performance  of 
its  conditions. 

This  authority  to  re<leem  and  discharge  a 
lien  presupi)<)ses  its  validity,  that  it  cannot  be 
impaired  by  any  power  of  the  court,  and 
•that  the  assignee  of  the  banknipt  could  [*328 
not  take  the  property  .so  l)ound  before  the  lien 
was  (lischarged,  on  any  other  lenns  than  those 
on  which  it  was  held  by  the  bankrupt  himself, 
before  any  decree  of  bankruptcy  had  vested  his 
rights  in  the  assignee,  else  why  should  it  have 
been  deemed  necessary  to  authorize  him  to  re- 
deem or  discharge  the  lien,  if  it  was  not  in  full 
force  as  well  after  Jis  before  the  petition  or  de- 
cree? Neither  the  proviso  to  the  2d  or  the  11  th 
section  discriminate  between  a  lien  existing  l)e- 
fore  the  petion  filetl  or  after  it;  both  compre- 
hend ail  liens  exi.sting  al  the  time  of  the  decree 
as  burdens  on  the  property,  and  contemplate 
the  neces.sity  of  their  payment  in  full  before 
any  other  creditor  can  come  in  upon  it.  The 
only  fund  for  their  payment  being  the  assets  of 
the  bankrupt  in  the  hands  of  the  assignee,  it  is 
clear  that  the  rights  of  those  cre<iiton>  who  have 
liens,  are.  and  must  l>e.  paramount  to  any 
which  accrue  under  the  l>aukrupicy  to  the  a.s- 
signee  or  general  creditor.  When  liens  are 
paid,  then  the  projKrty  which  they  Ixmnd  Ik?- 
comes  distributable  by  the  assignee;  if  not  paid, 
the  rights  of  the  lien  creditor  remaining  inca- 
pable of  l)eing  impaired  hy  any  authority  con- 
ferred by  the  Banknipt  Act,  stands  perfect  as 
if  that  act  had  not  been  passed;  so  thai, if  valid  by 
the  law  of  the  Stale,  and  not  inconsistent  with 
the  2d  or  oth  sections  of  that  law,  ihey  may 
consequently  be  enforced  by  a  sale  or  other  pro- 
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ee«  oonfonnably  to  the  existing  laws  of  the 

Slate  for  enforcing  lifn"  which  no  court  ca" 
aoDul,  destroy,  or  impair,  by  any  proceed- 
ing in  bankruptcy.  On  this  subject,  the  priu 
ciples  p<5f!it)lishi'(l  by  the  Supreme  Court,  in  the 
casu  of  Brunaoii  v.  Keruie,  are  replete  with  the 
soundest  rules  of  jurisprudence  and  constitu- 
titnial  law,  and  directly  applicable  to  the  ques- 
liou  now  undtT  consideration,  "which  is,  in  all  re- 
spects, analogous  to  the  one  then  before  that 
court  on  the  nature  of  the  obligation,  of  the 
extent  of  the  mortgage  and  the  rights  of  the 
mortga^^'c;  and  the  validity  of  the  State  law, 
wJuch  impaired  his  rights  to  enforce  the  pay- 
ment of  tne  mortgagi?  money.  In  that  case,  the 
court  (U'clHred  tli  it  tl;.  ri!iliL':ition  of  the  con- 
tract, the  rights  which  the  mortgagee  acquired 
in  the  mortgage  premises,  depended  on  the  then 
f  xi  line:  l^^ws  of  the  State,  which  "created  and 
deiiueti  the  legal  and  equitable  obligation  of  the 
mortgi^  contract.''  (1  How.,  315.)  That  the 
Constitutif)n  equally  prohibits  the  impairing 
them  by  a  State  law,  acting  on  the  remedy  or 
directly  on  the  contract  Itself,  "  if  it  so  changes 
the  nature  and  extent  of  existing  remediw  m 
materially  to  impair  the  rights  and  interests  of 
die  owner,  they  are  |iiBt  as  much  a  violation  of 
the  conip"<  '  as  if  thfv  directly  overturned  his 
rights  and  interests  lu  it."  "(1  How.,  316.) 
'  'That  it  may  be  seriously  impaired  by  burden- 
ing the  proceeding^  with  new  conditions  and 
restrictions,  so  as  to  make  the  remedy  hardly 
worth  pursuing."  (1  How.,  B07.)  "  That  the 
rights  and  remedies  of  mortgageor  and  mort- 
gagee by  the  law  Uien  in  force,  were  a  part  of 
the  law  of  the  contract  without  any  express 
agreement  of  the  parties — thev  were  annexed 
829^]  to  the  'contract  at  the  time  It  was  made 
and  formed  apart  of  it,  and  any  subsequent  law 
impairing  the  rights  thus  acquired,  impairs  the 
obligations  which  the  contract  imposed."  {I 
How..  819.)  And  on  tlu- r  ]>rinciples  a  State 
law  which  incumbered  tiie  n  niedyof  the  mort- 
gagee by  conditions  im{x>sed  after  its  obligation 
Bad  attached  was  null  and  void.  In  tlii.s  cjise 
the  question  presented  is,  whether  a  court  of 
the  United  States,  sitting  in  bankruptcy,  can, 
by  any  rule,  order,  or  decree,  impair  the  right 
of  a  creditor  by  mortgage  or  judgment,  to 
enforce  the  payment  of  his  debts  by  a  sale  of 
the  property  mortgaged  or  incumbered  by  the 
lien  of  a  judgment,  according  to  the  provisions 
of  the  State  laws.  If  the  right  and  power  to 
sell  can  be  taken  from  tlie  creditors  and  con- 
ferred on  the  assignee  of  a  bankrupt,  who  Is  a 
debtor  by  a  mortira2:e  or  judgment  e.\i.';ting  at 
the  time*  of  the  decree  of  bankruptcy:  if  the 
Talldity  of  the  liens,  the  time,  and  terms  of 
sale,  and  the  distri'mtion  of  the  pn  r  eeds,  can. 
under  the  bankrupt  law,  be  determined,  and 
regulated  by  a  judge  in  a  proceeding  in  bank- 
niptcy,  from  which  there  can  be  no  appeal, 
then  the  remedy  for  enforcing  a  mortgage  or 
judgment  Is  no  longer  annexed  to  the  contract 
Oif  a  part  of  it.  The  empty  right  still  remains 
in  the  mortga;^,  yet  the  remedy  is  taken  from 
him  by  the  assignee  of  his  debtor.  The  final  ad- 
judication, and  even  his  ultimate  rights,  and  the 
mode  of  admiuii>U;ring  the  remedy,  is  made 
dependent  on  the  dlmtion  of  a  judge,  exer- 
cised by  the  summary  proceedinfrs  prescribed 
by  the  liitakrupt  Act,  mstead  of  the  regular 
oouiae  of  tlie  law  as  admiolstwed  in  ttaeoourta 
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f  <^  aState.  For  such  a  course,  there  is  notooly 
■  no  warrant  in  the  law,  but  it  is  a  dirc<  t  viola 
I  tion  of  the  prohibition  in  the  section,  by  to 
construing  the  law  as  to  negatlTe  its  eiprew 
language,  find  taking  from  lien  creditors  hv 
:  mere  Judicial  power,  those  very  rights  mid 
i  remedies  which  arc  placed  beyond  its  exercise, 
;  in  terms  positively  forbidding  It,  in  a<  plain 
i  and  emphatic  language  )i&  that  in  which  the  Con- 
stitution dc>clare8  that  "  no  State  shall  pass  any 
I  law  imnairing  the  obligation  of  contracts."  The 
I  principles  of  the  Supreme  Cknirt  in  the  case  of 
Brtmion,  must  be  repudiated  before  a  judire  cnn 
exercise  a  power  under  the  Bankrupt  Aa  whkh 
Is  forbidden  to  a  State  by  the  ConstiUitioB.  If 
either  the  obligation  or  tin  n m  ly  is  impaired, 
it  matters  not  by  whom  it  is  done;  no  State  has 
any  power  to  do  It;  Congress  can  only  do  It  hf 
a  "uniform  law  nn  tlie  sul)ject  of  bankniptcy. 
nor  when  the  law  is  silent  can  tlie  courts  do  it 
without  the  usurpation  of  legislative  power. 
But  the  law  is  not  silen? ;  it  >pi  ,ik^      rhe  jud^-; 
it  forbids  him  to  do  any  act  which  impairs  any 
lien  then  existing,  and,  in  deciding  the  tir^t 
question  submitted  in  this  case,  I  answer  in  the 
atllnnative,  and  repeat  the  language  of  the  Su- 
preme C-ourtj  "and  it  would  ill  broome  this 
court  under  any  circumstances  to  dejjart  from 
the  plain  meaning  of  the  words  used,  and  to 
sanction  a  distinction  l)etween  the  right  and 
the  remedy  which  would  render  this  provision 
illiLsive  and  nugatory:  mere  "words  of  f*330 
form,  offering  no  protection  and  produrang  M 
praoUcal  resiUt."  (I  Howard,  318.) 

Bat  were  the  Banlcrupt  Act  open  to  oonitme* 
tion,  and  the  proviso  of  the  2+1  section  left  out 
of  view,  the  result  would  be  the  same.  There 
is  no  proyislon  in  the  act  that  interferes  with 
the  laws  of  a  State,  which  create  and  defend 
the  obligation  of  a  contract  which  is  a  lira  oa 
the  property ;  there  is  nothing  which  profesnslo 
effect  the  rcmedie.*?  attnchcd  to  such  {  nntnf-; 
one  incident  of  which  is  the  power  of  thecre<l- 
itor  to  sell  or  extend  as  the  laws  of  the  respect- 
ive Siifis  have  prescribe<1;  it  recjulres  tlie 
plenary  and  unlimited  power  of  Congreas  oter 
the  whole  subject  of  bankmptdes  to  abro^ls 
State  laws  relating  to  liens,  or  to  take  frwn 
State  courti»  the  administration  of  remedies  to 
enforce  them,  and  above  all  to  prohibit  tlie 
creditor  from  resorting  for  his  remedy  to  that 
law  which  prescribed  it.  and  subsiit'uline  llie 
a-ssignee  of  a  bankrupt,  the  mere  creature  and 
servant  of  a  judge  or  the  District  Court,  in  kit 
place,  without  and  against  the  will  of  thecied- 
\U\T.    Congress  may  delegnte  such  jxiwer  to  a 
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udge  or  a  court,  but  it  must  be  in  plain  tenss, 
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eanng  no  doubt  of  their  intention  to  do  lo; 

but  tlic  proposition  n  bold  one,  indeed,  Ast 
judicial  power  is  competent  to  do  it,  when  the 
Legislature  has  not  given  its  sanctton  to  its  er- 
erciw  if  wnuld  give  the  Constitution  a  con- 
struction which  would  authorize  the  court*  to 
exercise  the  power  granted  to  the  Congresi, 
without  the  pas.'^ri r^r  of  a  law  delegating  it  to 
the  judicial  department.  So  far  as  the  Bank- 
rupt Act,  by  express  wotds,  or  neccsiaiy  im- 
plication, affects  State  laws.  State  rights,  the 
power  of  State  courts,  or  the  rights  and  rpine- 
dies  of  suitors  therein,  it  must  oe  paramount, 
yet  too  much  caution  cannot  l)e  olvicrvni  on 
thin  subject  by  the  courts  of  the  Unit«Hl  Suteli 
The  settled  ooune  of  Jurisikrudenoe  in  tbs 
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State  is  to  be  overlooked  only  when  such  is  the 
intention  of  the  law;  no  intention  to  do  so  is  to 
be  presumed,  no  policy  is  to  l>e  assumed  as  the 
bass  of  the  law.  other  than  what  its  words  in- 
dicate, and  nothing  Is  to  be  borrowed  from  any 
other  system  which  is  not  consistent  with  that 
which  Congress  has  thou^^ht  proper  to  create. 
A  lea<Ung  feature  of  tlial  system  is  the  prolcc 
lion  of  all  liens  existing  at  the  time  of  the  de- 
cree of  bankruptcy ;  they  are  created  by  con- 
tncto  which  by  their  own  force  create  a  remedy 
to  enforce  them;  this  remedy  is  the  right  of  the 
creditor,  the  rule  for  its  exercise  is  the  law  of 
the  State,  the  power  to  sell  in  this  State  is  the 
eiaence  of  both  riijht  and  remwiy.  Congress 
baa  not  impaired  either,  and  forbidden  it  to  be 
done  by  any  construction  of  the  Bankrupt  Act; 
ante  made  pursuant  to  the  laws  of  the  Stale 
nnut  therefore  devest  the  title  of  the  assignee 
in  bankruptcy. 

If  the  foregoing  views  are  sound,  they  dis- 
pose of  the  two  questions;  an  order  of  the  court 
m  bankruptcy  can  confer  on  the  assignee  no 
power  which  Congress  has  not  conferred  on 
the  court;  its  powers  are  what  the  law  has dole- 
331*]  gated,  and  none  other;  the  law  *may 
and  must  be  con8true<i  whore  it  is  open  to  con- 
Kruciion.  but  where  the  law  itself  forbids  con- 
ttmction  it  must  be  taken  and  followed  as  it 
nada.  If.  therefore,  an  order  of  court  is  made 
that  would,  in  its  execution  by  an  assignee, 
impair  a  lien  protected  by  tlie  proviso  in  the 
9i  section,  it  is  an  excess  of  authority,  and 
therefore  void;  a  fortiori  the  devesting  of  a  lien 
in  the  case  put  in  this  question  is  a  much  high- 
er act  of  power  than  morel}'  impairing  it  by 
affecting  the  remedy.  The  property  bound  by 
the  Hen  is  taken  fnim  the  cre<litor,  his  whole 
right  is  extin^ishe<l,  and  his  debt  is  lost  en- 
tirely, unlen  ne  comes  in  for  his  dividend  of 
the  aaaeta  of  the  bankrupt's  estate. 

Krery  principle  esiabliAhed  by  the  Supreme 
Court  in  the  case  of  Broruon,  as  well  as  the 
protection  given  to  liens  by  the  Bankrupt  Act, 
woold  be  utterly  prostrated,  if  a  sale  by  an  as- 
aignee  would  disencumber  pro|)erty  mortgaged 
or  bound  by  a  judgment ;  such  a  doctrine  would 
equally  militate  with  other  plain  provisions  of 
the  law.  which  clearly  point  out  what  passes 
by  the  decree  of  bankruptcy  to  the  assignee, 
when  it  paac^s.  the  extent  of  his,  and  the  pow- 
er of  the  court,  and  the  nature  of  a  purchaser's 
title.  The  8d  section  vests  all  the  property 
and  the  nghta  of  pronertv  of  the  bankrupt  in 
theaaaignee  "from  tne  time  of  the  decree  of 
bankruptcy;"  he  then  stands  in  the  position  of 
the  baoVnipt  "  l)efore  and  at  the  time  of  his 
bankruptcy  declared; "  standing  in  the  place  of 
the  bankrupt,  the  measure  oi  his  rights  of 
property  is  necessarily  that  of  the  anignee. 
who  can  take  nothing  which  did  not  l)elong  to 
the  bankrupt  when  the  law  made  the  convey- 
ance of  all  bis  rights  of  property.  To  the 
property  which  was  mortgaged,  the  only  right 
of  the  aaaignee  was  to  redeem  it;  if  it  was 
booad  by  Judgment  or  other  lien,  the  bankrupt 
hold  it  aabject  to  its  payment;  he  could  sell  the 
Mlri^of  redemption  on  the  land  itself ,  subject 
the  lien,  but  the  purchaser  could  not  hold 
vithoat  paying  it.  The  as.signec  can  have  no 
other  rignts  by  force  of  the  decree,  which  is  a 
eooveyancc  by  operation  of  law,  than  he  could 
aeqoire  by  the  deed  to  the  bankrupt:  nor  could 
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the  as.signec  convey  a  greater  interest  than  the 
law  devolved  on  him;  or  the  court  ])y  their 
I  order  make  his  or  the  estate  of  a  purchaser  un- 
der him.  an  absolute  one  discharged  of  the  lien 
without  payment.  The  11th  section  is  framed 
to  meet  this  view  of  the  8d;  b^'  giving  power  to 
the  court  to  authori7.e  the  assignee  to  redeem, 
and  omitting  any  power  to  order  a  sale,  it  is 
manifestly  intended  merely  to  put  the  as.signee 
in  the  place  of  the  bankrupt,  but  in  no  other 
resiH-ct  than  enabling  the  as-signee  to  appropri- 
ate the  assets  in  his  hands  to  disencumber  the 
properly  by  payment.  Following  the  proviso 
in  the  2ti  strtion,  the  11th  withholds  the  power 
of  .sale,  as  that  might  impair  the  lien ;  we  thus 
tind  that  it  was  deemed  necessary  to  provide 
for  the  power  of  the  assignee  to  retieem;  it  can- 
not have  been  intended  that  there  should  Ikj 
by  implication  alone  the  higher  imiwht  of  sale, 
that  in  its  exercise  would  take  from  the  cred- 
itor *lhe  protection  given  so  carefully  [*332 
by  the  2<1  section;  the  words  of  the  liih  a<lmit 
of  no  such  construction,  and  even  if  they  did, 
the  court  could  not  give  it  without  overlookine 
the  plain  languagi?  of  the  15th  section.  "  And 
be  it  further  enacted,  That  a  copy  of  any  de- 
cree of  bankruptcy,  and  the  apiM)intment  of 
assignee,  as  directed  by  the  3d  section  of  this 
act,  shall  be  recited  in  every  deed  of  lands  be- 
longing to  the  bnnknipl,  sold  and  conveyed  by 
any  assignee  under  and  b}'  virtue  of  this  act; 
and  that  such  recital,  together  with  a  certified 
copy  of  such  order,  shall  be  full  and  comph'le 
evidence  Imth  of  the  bankruptcy  and  assign- 
ment therein  recited,  and  superseiie  the  neces- 
sity of  ever}'  other  proof  of  such  bankruptcy 
and  assignment  to  validate  the  said  deed;  and 
all  deeds  containing  such  recital,  and  support- 
ed by  such  proof,  sliall  be  as  effectual  to  pass 
the  title  of  the  bankrupt  of.  in.  and  to  the  lands 
therein  mentioned  and  descril)ed  to  the  pur- 
chaser, as  fully  to  all  intents  and  purposes  as  if 
made  by  such  bankrupt  himself  immediately 
Ijefore  such  order."  Ilere  is  as  precise  and 
perfect  a  deflnition  of  the  title  which  passes  to 
the  purchaser  by  a  sale  by  the  assignee  under 
an  order  of  court,  or  otherwise  by  virtue  of  the 
Bankrupt  Act.  with  the  effect  thereof;  "it  is 
the  same  to  all  intents  and  purposes  as  if  made 
by  such  bankrupt  him.self  immediately  before 
such  order."  in  the  words  of  the  ITiih  section, 
with  or  without  an  order  of  sale.  There  is  no 
express  provision  giving  the  court  power  to 
order  a  sale.  The  3d  st!Ction  authorizes  the  as- 
signee "to  sell,  manage,  and  dispose  of  the 
property,  to  sue  for  and  <iefend  the  same,  sub- 
ject to  the  orders  and  directions  of  the  court, 
as  fully  to  all  intents  and  purposes  as  if  the 
same  were  vested  in  or  might  be  exercised  by 
such  bankrupt  Ixjforeorat  the  time  of  bis  bank- 
ruptcy. declare<l  as  aforesaid."  Connt'cting 
this  with  the  15th  section,  declaring  the  effect 
of  a  sale  by  an  assignee,  the  answer  to  the  sec- 
ond question  is  mosl  obvious.  Such  sale  has 
the  same  effect  as  if  made  by  the  bankrupt, 
and  no  other.  It  can  devest  no  lien  existing  at 
the  time  of  the  decree  or  order  declaring  him  a 
bankrupt.  The  word  "order"  in  the  15lh sec- 
tion refers  either  to  that  or  to  the  order  of  sale; 
it  is  not  material  to  which.  If  to  the  decree, 
then  the  <leed  of  the  assignee  conveys  only  such 
title  and  estate  as  the  bankrupt  then  had:  if  to 
the  order  of  sale,  then  that  is  the  time  to  which 
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his  right  is  referred.  But  in  neither  case  can 
a  sale  devest  a  lien  "existing  bt-fore  or  at  the 
time,"  or  "immediately"  before  such  order. 
Thus  taken,  the  Bankrupt  Act  is  an  alhrmance 
of  the  universal  principle  as  laid  down  by  the 
Supreme  Court  in  Hankin  v,  Scotl  {12  Wheaton. 
17»),  "that  a  prior  lien  gives  a  prior  claim, 
which  is  entitled  to  a  prior  satisfaction  out  of 
the  subject  it  binds."  unless  it  be  defec-tive.  or 
the  party  holding  it  has  done  some  act  to  jwst- 
pone  him;  and  that  a  purchaser  is  bound  by  the 
lien  unless  there  is  a  prior  act  of  the  Legislature 
to  protect  him  from  it.  (12  Wheat.,  80.)  The 
second  question,  therefore,  is  answered  in  the 
negative. 

C1ted-3  How..  437.  439:  6  How..  .VW :  13  How..  11 ; 
laHow.,  2hT;l  Hlack.  fiOft ;  10  Wall..  543  :  11  Wall.. 
M):  14  Wall..  424  :  33  Wall.,  VM  ;  3  Otto.  135  :  5  Otto. 
Ti,  77:2  llank.  Uejr..  ZV>.  4<Mi:  3  Bank.  Hc>r.,  48:};  4 
lUink.  Re?r.,  515,  517.  .5Ui,  7lH:  5  Hank.  HeK-  31tt:  7 
Hank.  Hett.,  416;  H  liank.  Ki  r.,  15.1.  170.  3JM  :  i»  bank. 
Itt'K.,  311 :  11  Itank.  K«  >f..  413;  12  Fljuik.  livfc.,  14ft: 
Ih'adj ,  43« ;  1  Dill..  503.  r<)5.  507  ;  2  Hiss.,  ;  3  IJiss.. 
2;« ;  1  Sawy..  3H2.  »KI :  7  Blatchf .,  161 ;  2  Story,  661 : 3 
MuLcan,  580 ;  3  Wood.  &  M.,  05;  1  Low.,  317. 
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ROBERT  PLATT. 

JVust* — option  of  cestui  que  trust  to  tiike  pro- 
cfed^  orfolloit  property  into  hand*  of  one  not  n 
iMtna  fide  purchamr  not  controlled  by  repur- 
chase by  tntntee— judgment  a{]ain*t  trust  prop- 
erty— Collusion  of  trustee  icith  purchaser— ce»- 
,  tui  que  trust  w>t  p^irty  Ut  foreclosure — appoint- 
ment by  two  land  companies  of  one  a/jent  to 
buy  at  sale  of  public  bind  not  a  fraud — sub- 
sisting trust — lapse  of  time  no  bar — biehes  of 
S(nne  of  the  cestuis  (jue \r\i*\.— joinder  of  parties 
as  defendants — viultifariousness — objections — 
imrranty  of  ancestors  no  estoppel  of  /^eirs 
claiming  by  purcltase. 

In  tiwfs  of  tru.'»t,  where  the  trustee  has  violated 
his  tniHt  hy  an  illrtfal  convi-rsum  of  the  trust  pn»i>- 
erty.  the  r«>fu<  ipn  tnt^t  hiin  a  ri»fht  to  follow  the 

CnnKTty  Into  wno.*»oevor  hands  he  may  tlnd  It,  not 
eInK  a  )»'>»<!  Mi-  purehaser  for  a  valualile  cousid- 
eration.  w|th<njt  notice. 

Where  a  lrii8t<»e  ha."*.  In  violation  of  his  trust.  In- 
vested the  trust  property  or  its  proe<H'd?  in  any 
oil'er  property,  the  rcjitui  i/in-  tniyf  has  his  option, 
either  to  lu>ld  the  stihstlluted  pntporty  liable  to 
th«'  oriK-inal  trust,  or  to  hold  the  tnistee  himself 
personally  liable  for  the  breach  of  the  trust. 

The  option,  ht»wever,  belontrs  t4>  the  ccs(ui  que 
tnist  alone,  and  Is  for  hi.s  iM-ncIlt,  and  not  for  the 
Iwnellt  «»f  the  tnistee. 

If  the  tru.stee,  after  such  an  unlawful  conversion 
of  the  tru8t  property,  should  repurchase  it,  the 
cestui  <iitr  tntst  may,  at  his  option,  either  hold  the 
orl>rlnal  property  sulO't't  to  the  tru*t,  or  take  the 
6u)>Ntltute<l  projKTty  In  which  it  has  bo<'n  inv«'««ted. 
in  lieu  thereof.  .\tu\  the  trustee,  in  8uch  a  eaM>. 
has  no  rltfht  lo  insist  that  the  trust  shall,  upon  the 
^'purchase,  attach  excluslvelj'  to  the  orlRinal  trust 
property. 


Where  the  trust  property  has  been  unlawfully 
lnvestc<l.  with  other  funds  of  the  trustee,  in  other 
property,  the  latter,  in  the  hands  of  the  tnistw.  to 
charKcable  pro  tantn  to  the  amount  or  value  of  lbi> 
oriirlnal  trust  pro|H»rty. 

What  institutes  notice  of  a  trust  ? 

An  ag'cnt,  empl<iye<l  by  a  trustee  in  the  manafe- 
ment  of  the  trust  pmperty,  and  who  therehy  •<> 
<|uin>8  a  knowledge  of  the  trust,  is.  If  heafUTwanl» 
l>ecoines  possess«'a  of  the  trust  property.  lK>uDdl>y 
the  trust,  in  tin*  same  manner  as  the  trustee. 
.  Where,  upon  the  face  of  the  title  papers  the 

1>urchasi*r  has  full  means  of  aojulrlnir  cumplHe 
:nowle<life  of  the  title  from  the  referem-es  thmin 
made  to  the  oriirln  and  «>nsider«tlon  thereof, 
will  l»e  di"emed  U*  have  instructive  notice  tberwif. 

A  (M>propri«'tor  of  real  property,  derived  under 
the  same  title  as  the  other  proprietors,  Ls  pn-surocd 
to  have  full  knowledKeof  the  <»bject9and  purp<wft 
and  trusts  attached  to  the  orlfrinal  purchjue.  and 
for  which  It  is  then  held  for  their  common  bewflt. 

A  purchaser  by  a  deed  of  quitclaim  without  any 
covenant  or  warranty,  is  not  entitled  to  protection 
In  a  court  of  equity  as  a  purchaser  for  a  valuable 
consideration,  without  notice:  and  he  takes  only 
what  the  vendor  t>ould  lawfully  convey. 

A  warranty,  either  lineal  or  wllaterul,  L«  no  bar 
to  an  heir  who  does  not  claim  the  prop<Tty  to 
which  the  warranty  is  attache<l  by  descent,  tajt  as 


a  purchaser  thereof. 

Wl 


hether  a  bill  In  equity  is  open  to  the  objectVoo 
of  multifariousness  or  not,  must  be  decided  upon 
all  the  circumstances  of  the  particular  case.  No 
jreneral  rule  can  be  laid  down  upon  the  subject ; 
and  much  must  be  left  to  the  discretion  of  the 
court. 

The  objection  of  multifariousness  can  be  taken  t>y 
a  party  to  the  bill  only  by  demurn'r,  or  plea,  or 
answer,  and  cannot  bo  taken  at  the  hearinjr  of  the 
cause.  Rut  the  court  ItstMf  may  take  the  obJi'CtinQ 
at  any  time— at  the  heariufr  or  otherwise.  "fUt  ob- 
Jcction  cannot  he  taken  l)y  a  party  in  the  appellate 
court. 

Lapse  of  time  is  no  bar  to  a  subsisting^  trust  in 
real  property.   The  bar  does  not  beirin  t+)  run  until 
knowledjre  of  some  overt  act  of  an  advem-  clasra 
or  rlKht  set  up  bj-  the  trustee  Is  brt^URht  home  to 
thv  rrjitui  quf  trutit.   The  lapse  of  any  period 
than  twenty  years  will  not  bar  the  f<itiii  <;•*< 
of  his  remem-  in  iMjuity.  although  he  may  hsve 
been  RUllty  or  s<»me  nearllireniv,  where  •the 
suit  is  brouKht  atrainst  his  trustee,  who  Is  (ruiltjr 
of  the  breach  of  trust,  or  others  claimitig  un'ler 
him  with  notice. 

Where  exceptions  are  taken  t^»  a  master's  report, 
it  is  not  nec<'8(«ary  for  the  court  formally  to  rIIi'W 
or  disallow  them  on  the  record.  It  will  l»e  »iilfl- 
clent  if  it  appears  from  the  record  that  ail  of 
them  have  oeeii  considere<l  by  th»«  court,  and 
allowe<l  or  disallowed,  and  the  report  reft>nred 
ae<v>nllnjrly. 

There  is  no  principle  of  thetximmon  law 
forbids  individuals  fr«>m  asmciatluK  togetl 
purchase  lands  of  the  United  States  on 
count  at  a  public  sale. 


THIS  was  an  ap|ieal  from  the  Circuit 
of  the  I'niteil  Slates  for  the  DiBtrict  of 
I  silting  as  a  court  of  equity. 

The  reconl  was  very  voluminous.  ooi»l*t'r  • 
I  of  nearly  eight  himdred  printtnl  p«ge«.  1 
acts  and  declarations  of  the  partied  were  giv^ 
in  evidence,  running  through  a  pmod 
twenty  years;  and  the  case  being 
from  the  decree  of  the  Circuit  Court,  as  a 
court  of  equity,  all  this  matter  was  brou^t  up 
to  the  Suprcnie  Court.    It  is  impossibie,  there 
fore,  to  put  into  this  statement  lill  the  ci 
stances  which  had  a  l)earing  upon  the 
issue,  which  was.  whether  a  trust  did  or 


NoTK.— Cestui  que  trust  may  ftillnxr  trust  i>r»»|>frfu 
III  bnn<L*  of  thir<l  jti'rmm  ivhn  purchases,  tnilrMt  he  is 
a  linna  rt/lr  purchaser  u-((hou(  tmlUe  for  mlue.  /*Mr- 
chOMcr  of  trwt  rstair,  icith  knowlfilue  of  thr  tnuit.  is 
snhjecl  tn  all  the  ilutiesof  the  oriuiiinl  trustee  in  re- 
spect to  the  name.  8ee  not<?  to  Wormly  v.  Wormly,  8 
Wheat.,  410;  and  note  to  Huifbes  v.  Edwards,  9 
Wheut.,  4vS«.». 

T  -(ftfe  cannot  pureham  tnut  property.  Kmiilnyed 
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ao<  continue  in  a  valuable  bo<ly  of  land.  The 
leading  incidents  in  the  history  of  the  case  are 
lbes#: 

In  the  summer  of  1817.  two  distinct  com- 
panies were  formed  at  Cincinnati  for  the  pur- 
ptt*  of  purchasing  lands  at  the  public  sales  of 
the  United  Slates,  to  be  shortly  held  at  Woos- 
ter.  in  the  State  of  Ohio;  the  object  being  to 
kj  out  and  establish  a  town  in  the  reserve  of 
'xeWe  miles  square  on  the  Miami  of  T,ake 
Erie,  aince  called  the  Maumee  River. 

One  company,  calletl  the  Piatt  Company, 
wif  compoHcd  of  the  following  persons:  .lolin 
H  Patl.  William  M.  Worthinglon.  Gorluim 
Worth,  and  Itotert  Piatt,  the  plaintiff  in 
suit  below,  and  now  defendant  in  error. 

The  other  company  wa.s  called  the  liauni 

mpaziv,  and  composed  of  the  following  per- 

o»:  Surtin  Baum,  Jacob  Burnett.  William 
Sdienck,  William  Barr,  William  Oliver 

!e  of  the  plaintiffs  in  error),  Andrew  Mack, 
tjj  Je«o  Hunt. 

WiMtthe  articles  of  agreement  were  between 
membcni  of  the  Piatt  Company  the  record 

!  not  show. 

»D  the  7ih  of  June,  1817,  the  Baum  Com- 
ply entered  into  the  following  articles  of 
-  -raent — Mack  being  admittefl  to  half  a 
.  the  whole  interest  was  divided  into  Ihir- 
a  puis,  whereof  Mack  held  one  thirteenth 
'  pnch  of  the  other  persons  two  thirteentlis: 

<Ve,  the  undersigned,  agree  to  enter  into  a 
MitBenhip  fur  the  purpose  of  purchasing 
ludi  and  lots  at  the  public  sales  to  be  held  at 
WooMer,  on  the  seventh  and  fifteenth  of  July 
At;  and  for  the  purpose  of  effecting  the  s«ii<l 
rrhinm.  we  agree  to  born)w.  at  the  oflice  of 
•^nant  and  deposit  at  Cmcinnati,  the  sum  of 
houaand  dollars,  for  which  sum,  and  for 
.  urchaMB  made  by  our  agents,  either  al  the 
>iic  salea  or  otheiwise.  we  hold  ourselves 
»5*]  'jointly  and  equally  liable.    And  we 
further  agree  that  William  C.  Schenck. 
Mam  Barr,  and  William  Oliver  shall  be  our 
ubi  to  explore  the  lands  and  make  the  pur- 
JSCS.    And  we  do  agree  to  confirm  and  com- 
with  any  contracts  that  our  agents  afore- 
1  may  make  on  our  account.    And  it  is  fur- 
r  agreed  that  our  said  agents  shall  be  author- 
•  take  in  any  other  partner  or  partners 
tiiej  may  see  proper,  on  such  terms  as 
V  may  eateem  advantageous.    And  it  is  f  ur- 
^1  that  in  consideration  of  the  serv- 
^  lo  be  performctl  by  the  agents  above, 
ir  expenses,  incident  to  making  the  pur- 
aloresaid.  shall  be  defrayed  by  the  oUier 
■  luab  comprising  the  company. 

witness  whereof,  we  have  hereunto  set 
bands  and  seals,  at  Cincinnati,  this  the 
n'li  lay  of  June,  eighteen  hundred 


and 


Maktin  Baum. 
Jkssk  Hunt, 
j.  buiinkt. 

W.  C.  St  HKNCK, 

W.  Bahk. 
William  Oliver, 


SKAL, 
SEAL. 
SEAL. 
SEAL. 
8&AL. 
SEAL. 


'  at  Company  appointed  Rol>ert  Piatt 

I  of  June.  1817.  Worthinglon, 
.u  li.  I'l-iU.  and  Worth  ad(lre«ssetl a  letter  of 
'motions  to  Hubert  Piatt,  tln^ir  agent,  dl- 
z  him  bow  to  proceed,  and  inclosing 

WAKO  S. 


$4,000  to  make  the  first  paj  mcnt  on  the  lots 
of  land  which  he  might  purchase. 

The  agents  having  made  their  selections, 
met  at  Wooster  to  attend  the  wiles,  and  then 
ascertained  that  they  had  each  selected  the  fol- 
lowing tracts,  viz.:  1.  2.  3.  4.  m.  and  87.  In 
consequence  of  this,  the  following  agreement 
was  entered  into.  viz. : 

"We.  the  undersigned,  agree,  on  behalf  of 
the  companies  we  represent,  to  wit :  William 
C.  Schenck.  of  Warren  County.  Ohio,  and 
William  Oliver,  of  Cincinnati.  Ohio,  for  them- 
s«'Ives.  and  for  Jafob  Burnet,  Martin  Baum. 
Jesse  Hunt.  William  Barr,  and  Andrew  Mack, 
all  of  Hamilton  County.  Ohio;  and  Robert 
Piatt,  of  Boon  County,  Ivriitucky,  for  hims<'lf, 
and  for  William  M.  Worlliington,  John  H. 
Piatt,  and  Gorham  A.  Worth,  ail  of  Hamilton 
County,  Ohio,  to  purchase  at  the  public  sales, 
in  July,  1S17.  al  Wooster,  lots  numbered  1,  2, 
3.  and  4.  at,  and  including,  the  mouth  of  Swan 
Creek,  in  township  N(».  3,  in  the  Unite<i  States 
reserve,  at  the  fool  of  the  rupids  of  the  Miami 
of  the  Lakes,  for  the  joint  Ix-neill  of  both  com- 
panies: that  is,  one  comiiany  to  have  one  half 
interest  in  the  whole,  and  tlie  other  company 
to  have  the  other  half ;  each  company  paying 
one  half  of  the  purchase  money.  It  is  further 
agreed  that  Rolx  rt  Piatt,  in  l)c*half  of  his  com- 
pany an»l  the  company  of  Schenck  and  Oliver, 
shall  \h'  the  bidder  for  lots  Nos,  1  and  2,  and 
William  Oliver  for  lots  Nos.  3  and  4.  they  l)e- 
ing  the  above  four  lots  at  the  mouth  of  J^wan 
Creek. 

♦"In  witness  whereof,  the  parties  [*330 
have  hereunto  interchangeably  set  their  hands 
and  seals,  this  17tl'  day  of  July,  1817. 

"  W.  C.  St  iiENCK.  [seal. 
"  William  Oliver,  seal. 
*•  RoiiKKT  Pi  A  IT.  [seal. 
And  after\vards  the  following: 
'*  The  undersigned  have  agreed  to  purchase, 
for  the  joint  lieiu  tii  of  their  companies,  lots  or 
tracts  of  land  numbered  8(1  and  87.  opposite 
the  mouth  of  Swan  Creek,  on  the  same  priu 
ciples  that  lot.'*  numbered  1.  i,  3.  and  4,  at  the 
mouth  of  Swjui  Creek,  were  purchased,  as  per 
agreement  Ixitween  William  C.  Schenck  and 
William  Oliver,  for  Iheinsclvrs  and  others,  and 
Rolx'rt  Piatt  for  himself  and  others,  bearing 
date  17th  July,  1817. 

••  Robert  Pi  ait,  [seal.] 
"  William  Olivek.  [seal.]" 
On  the  18th  of  July.  1817.in  conformity  with 
the  alxjve  agreements.  William  Oliver  bid  in 
lots  No.  3  and  4,  and  on  the  ll>th  of  July.Rolnirt 
Piatt  bid  in  tracts  1.  2.  86  and  87.  The  original 
cerllflcales  for  the  tracts  bid  in  by  Oliver. were 
made  out  in  his  name,  and  for  the  tracts  bid  in 
bv  Piatt, in  the  names  of  himself,  John  H.  Piatt, 
Worth,  and  Worthinglon,  in  conformity  with 
the  letter  of  instructions  addressed  lo  him  on 
the  23d  of  June. 

On  the  21st  of  July,  1817,  Rolwrt  Piatt  bid 
in,  for  the  separate  account  of  the  Piatt  Com- 
pany, the  following  other  tracts,  viz. : 

Northwest  quarter-section  2,  township  3. 
Southwest  i|uarter-8eclion  2,  township  3. 
Southwest  quarter-section  3,  township  3. 
Northwest  quarter  section  8,  township  3. 
Southca.st  quarter-section  8,  township  3. 


The  first  installment  of  the  purchase  money 
for  which  was  paid  by  the  Piatt  Company. 
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On  the  41  h  of  August,  1817,  Robert  Piatt  |  On  the  same  day  Baiim  delivered  to  Uiim  i 
settled  an  account  with  the  Piatt  Company.  |  letter  and  8  aet  of  laatrnclioiui  The  letter  b a 

foUowa; 

"dKciKNATi.  August  14th.  1817. 
"Sir:  You  will  observe  1^  the  power  <tfil 
tome^  this  day  handet!  to  you,  that  von  %r 
appointed  tin  agent  to  lay  out  a  town  at  th 
mouth  of  Swan  Creek,  on  the  Miami  oi  Lak 
Erie.  Your  appomtment  is  for  one  year,  con 
mencing  this  day ;  for  which  service*  so  rva 
dered,  you  nre  entitled  to  receive  from  the  pr 
priors  twelve  hundred  dollMa.  And  the  pre 
prietora  of  the  lands  in  that  oountrv.  )mo 
*which  is  a  di-tiri'T  <  1  iri(  I  rn  from  ilit-  ['331 


vin<T  them  Credit  for  the  four  thon«:ind  dollars 
;jbove  nu  iitioned,  and  charging  ilain  with  one 
half  of  the  installments  which  had  been  paid 
upon  Nos.  1.  2,  3,  and  4.  and  with  Ihc  whole 
of  the  installmeuts  which  had  been  paid  upon 
Nos.  86  and  87,  and  upoB  tbe  five  quarteraec* 
lions. 

After  the  return  of  the  agents  to  Cincinnati, 
a  meeting'  of  Iwth  companies  wu.-^  held;  tlie  nets 
of  the  agents  at  Wooater  were  ratified,  and  the 
two  companies  were,  in  respect  to  their  joint 


purcliast's^consolidiitcd  in  u  new  company  call 

ed  the  Port  Lawrence  Company.  Martin  Baum  i  above,  have  agreed  to  allow  you  three  huiidfe 
was  appointed  tniatee,  for  the  purpose  of  carry- 1  dolhua  for  attending  to  thdr  aeparate  baioMBi 


intr  out  a  resolution  of  the  company  that  a  town  i 
should  be  laid  out  upon  a  part  of  the  land.  It 
was  further  agreed  that  Oliver  abould  he  ap- 
pointed an  airent  to  lay  out  the  town  nnd  make 
8ale  of  the  lot&;aiKi  he  wasdirt-ciod.in  perform- 
337*]  ing  this  duty,  to  call  to  his  *aKsi.stance 
William  C.  8<  hetick,  another  of  tiieorigioid 
members  of  the  Baum  Company, 

Each  of  the  companies  punduiaed  other  lands 
upon  Its  own  private  a<*connt. 

On  the  14th  of  August,  1817,  Oliver  executed 
a  bond  to  Banm  tn  the  penal  sum  of  twenty 
thousand  dollara,  the  cfmdiUon  of  which  was 

us  follows: 

"Whereas,  the  above  nametl  Martin  Riium 
hath  this  dav  constituted  and  appointed  the  be- 
fore bound  William  Oliver  his  agent,  with  power 


"Your  obedient  servant, 
"  Mr.  W.  Oliver.         Martui  Bacx. 

The  instructions  were  a.s  follow?- 

"  Cincinnati,  14th  August.  l??i:. 
"Dear  Sir:  As  agent  for  the  proprietors  a 
the  land  recently  purclias^-d  at  Swan  rv-  ' 

Jrou  will,  immediate!  V  upon  the  receipt  of  tli^^ 
natructions,  proret-d  to  that  place,  and  eon 
mence  the  layiuj,'  off  a  town,  Geneml  Sehencl 
who  accompanies  yuu.  will  aj^sist  in  t))e  mr^t 
of  the  groond,  in  determining  the  site,  snti  i 
the  arrangement  and  fonnation  of  the  plr 
In  running  tbe  strccLs.and  iii  ihe  division  of  tL 
lots,  it  is  not  the  wish  of  the  proprietors  liu 
interest  or  convenience  should  be  sacrified  t 
form ;  that  the  growth  of  the  place  Hbould  b 
retardeil  h}-  useless  adherence  to  any  particub 


to  lay  out  a  town  at  the  mouth  of  Swan 

Creek,  on  tbe  Miami  of  the  Lakes,  and  halh  i  fi£iure,or  to  any  faodful  uniformity  of  square 
atithorizcd  the  said  William  to  aetl  and  dispoee  Tne  number  ta  lots  to    laid  off  may  be  froi 

of  the  lots  in  said  town,  agree'ihly  to  a  letter  of  '  three  to  Ave  hundred,  arid,  with  tlie  exeeptio 
instructions,  and  to  receive  payment  for  the  i  of  water  lots  and  fractional  sections,  of  abn 
aame  from  tiie  pureluuers.  ana  to  execute  and  sixty  feet  tn  froot.nnd  one  hnndred  and  tweal 

deliver  certificates,  in  the  nature  of  title  bonds,  feet  in  depth.    Tlio  prim  ip  ii  .r  central  -tr  . 


for  the  lots  by  him  sold.  Now,  the  condition  of 
the  abore  obligation  is  such,  that  if  the  said  Wil  I- 

iam  Oliver  shall  in  all  thine:s  well  and  truly 


should  be  at  least  one  hundred  and  aixtv  h  •. 
wide;  othera from  eighty  to ahmidiedtlhe'alk; 

from  twelve  to  fifteen.   T.,ct  there  Tx^  thre?  1  : 


court  house  and  jail.  There  slumld  h»  t 
s4Tved  one  or  two  suitable  lots  out  of  tlte  ion 
for  burying  grounds.  It  is  not,  bowevBTt  4 
intention  of  ilie  proprietors  lo  tie  the  a(M 
ilowu  to  any  sperif^c  number  of  feet  ampd  oni 
in  the  width  of  the  streets  or  slse  of  the  Ml 
l)ut  tiiey  leave  to  him  the  exercise  of  liis  o* 

i 


execute  the  trust  reposed  in  him  by  the  said  each  of  one  hundretl  and  twenty  feet  aouaitva 
Martin  Baum. ami  sluui  render  a  true  acc  ount  of  I  oif  for  public  uses,  churches,  scboola.  «K. ;  M 

his  proceeding's, when  rcfjuired,  and  shall  faith    one,  of  two  hundred  and  forty  feet  square,  ft 
fully  pay  over  to  the  said  Martin  all  moneys  by 
him  rtcoived  for  or  on  necounl  of  sules  made 
in  the  town  to  he  laid  olf  by  him.  as  afore 
biiid,  when  thcrolu  reipiired.  then,  and  in  sucli 
case,  the  above  oblipttinn  shall  cease  and  deter 
mtn«    otherwise  remain  in  full  force  and 

virtue," 

On  the  .'<ame  day ,  Kaum  executed  a  power  of  ju<lgment,  and  rt'oommend  to  bim  the 
attorney  to  Oliver,  as  follows;  j  Umt  sound  di^rction  which  his  betti 

"Know  all  men  by  these  presents,  that  I,  )  edge  of  the  ground,  and  his  practical 
Martin  Baum,  of  Cinciimaii,  in  tlie  Stale  of  tion.  will  enable  him  to  i'i>[>i  if,  tO  (he  iiivd 
Ohio,  for  divers  good  caui^  and  considcFalions  i  and  advanta([pi  t/f  wU  oonceritea,  J 
me  thereunto  moving,  have  made,  constituted  |    "  As  woom  m  tn^iftirveysliave  hem 
and  uppoiiitiil.  ■■.<.■'  '  v  tlie.se  pres<  nls  (io  make,    a  plat  of  the    >v\  n  r.  roh  d.  ii  is  nrri-x^ri 
constitute,  and  upLM>iut  William  Oliver,  of  »aid  \  a  copy  o£  them  should  be 
place,  my  true  ana  lawful  attorney,  for  me  and 
in  my  name,  to  .sell  und  dispose  of  the  lot.s  in  a 
Iowa  to  be  laid  ull  at  Swan  ("mk,  on  the 
Uiami  of  tbe  Lakes,  agreeably  to  a  letter  of  tn> 
htructioiis  therewith  delivered,  «i;  !  tn  receive 

payment  for  tlu"  .same  from  the  puicijt»i<ers,and  iufbrmation     In'  thft  df^p< isiti,,!^  ^^^^ 
to  execute  and  deliver  certificates, in  the  nature  j  maptaof  th'-  lots  foi  sdc.lr:  dsu 
of  title  iKmds,  for  the  lots  by  him  nold,  and  to  numlwr  taken  in  dilTm m  srcii'H)s  .« 
<lo  all  lawful  rtct.s  re<juisite  for  effecting  the!  be  re&erved  for  tUt;  luc  uiid  btiietii  of 
premiaei*.  hereby  ratifying  and  ionflrming  nil  |  prietora,  or  for  future  ilfciportl 
that  my  said  attorney  Hhall  lawfully  do  therein  i     "The  tfrni^  of  sate,  oni>  fuurrh  iloun 
by  virtue  hereof.    In  tiatimouy  wuercaf^",i&c.  Lf^fe^^duc  iu  thitM  u*iuui  ai^^i^^  iD*i:*Mm 


a  cupj  oC  the 
warnsd  to  tiie  proprietors,  as  alao  ft 

the  time  of        wnich.  if  jiraciu  nMt 
oorrespoiul  wUh  the  time  of  kwkiiii^ 
with  the  Inmm.  and  on  this  ant ; 

sary  that  'hv  n^nt  rfif>uKl  oTitnln 
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with  interest  from  date,  if  not  punctually  paid, 
-iibject.  however,  to  such  variations  as  Ihe 
f  jracnl  of  the  agent  may  dictate, or  particular 
.insuuices  reauirc.    An  immcduite  cor- 
-t><)ndcnce  is  to  he  opened  by  the  a^^ent  with 
i39*j  Martin  *Brtum,  E^.,  of  this  city,  who 
vill  act  as  trustee  for  the  proprietors,  and  any 
informations  ^ven  to  him  in  relation  to  the 
holiness  of  the  agency,  the  sale  of  the  lots,  and 
ibe  progress  of  the  town,  that  may  be  thought 
"f  any  consequence  to  tlie  interests  of  the  pro- 
rieCofB,  or  that  may  be  required  by  the  trustee, 
h  i>  the  intention  of  the  proprietors  to  jfive 
'  .Mil-  notice  of  the  time  of  the  sale,  and  it  is 
'  <->wsary  that  this  notice  should  Ik;  as  general 
1  -m  widely  spread  as  possible;  the  agent  will, 
'  r.  fore,  immwliately,  upon  the  times  being 
•  li.  forward  the  prooer  advertisement  to  Dc- 
•it.  BufTalo.  Albany,  Siew  York,l*hihidelphia. 
illsburg,  ChilliciJlhe,  and  to  the  trustee  in  this 
ity,  for  publication.    The  instructions  of  the 
■Mt^  are.  in  all  respe<;t8,  to  be  regarded  as 
lUiDg  fmm  the  proprietors  themselves. 
"  ^  ishlng  you  a  safe  and  pleasant  journey. 
*nd  an  «isy  and  prrwperous  management  of  the 
ini-si  coniiuitted  to  your  cure,  we  remain,  with 
'•/at  respect,  Jkc,  your  obedient  servant, 

"  Martin  Baum. 
"  Trustee  for  the  Proprietors. 
"To Major  Wm.  OLrvER." 

In  another  part  of  the  record, the  same  paper 
found,  with  a  few  and  unimporUint  vana- 
but  the  names  of  these  persons  are  signed 
VIZ.,  Barr.  Mack.  Burnet,  Wortlnngton, 
It,  John  II.  Piatt.  Worth,  and  Buum. 
The  agents  proceeded  to  lav  out  a  town,  and 
tbm  ^Oth  September.  1817,  offered  the  lots 
'  i,  according  to  the  following  advertise- 

>l: 

"TERMS  OK  HALK. 

J'  Terms  of  sale  of  lota  in  the  town  of  Port 
One  fourth  down;  the  Italance  in 
equal  annual  installments,  with  interest 
the  date  of  purrhuse,  if  not  punctually 
;  and  if  the  whole  amount  of  the  purchase 
tj  is  not  paid  when  the  last  installment  be- 
due,  the  lots  now  purchased  shall  revert 
proprietors  of  Port  Lawrence.    The  un- 
n-serve  the  privilege  of  one  bid  on 
ofrere<i. 

"  W.  C.  SCIIKNCK, 

*•  Wn.LiAM  Olivkh,  Agents. 
"  Miami  Rapids.  Sept.  20.  1817." 

At  the  sale,  seventy-nine  lots  were  sold.  Two 
m.  viz.,  Nos.  2'JI{  and  224,  were  purchased 
I  ver  him.seif,  with  the  assent,  tis  he  alleged 
annwer.  of  the  company,  and  of  Martin 
■ '     '  rustee. 

1»  of  Octol)er.  1817,  Schenck  gave  to 
r  the  following  receipt: 

"  Miami  Rapids.  Oct.  5.  1817. 
TTi^z-ofvod  from    \Villiarn   Oliver,  agent, 
ed  and  fifty-five  dollars  and  thirty- 
the  prr>ceeds  of  sales  of  lots  in  the 
town  of  Port  Lawrence,  for  which  I 
a.  ible  to  Martin  liaum.  of  Cincinnati. 

${>uu.o«i.    (Signed  duplicates.) 

•'  W.  C.  SCHKNCK." 

January.  1818,  Oliver  went  to  Port  Law- 
ami  spent  the  winter  there.    In  May. 
he  returned  to  Cincinnati,  about  which 
he  was  elected  cashier  of  the  Miami  £x- 

>WA]u>  8.  U.  8.,  Book  11. 


porting  Corajmny,  and  entered  upon  the  duties 
of  his  office  on  the  1st  of  July.  1818. 

On  the  14lh  of  August,  1818.  Oliver,  as  it 
was  alleged  by  him  in  his  answer  to  tlie  bill, 
.sold  and  transferred  one  half  of  his  interest  in 
the  Baum  Company,  and  also  in  the  Port  I^aw- 
rcnce  Company,  to  Steele  &  Lytic,  they  assum- 
ing nil  outstanding  liabilities;  and  in  an  early 
pari  of  the  ensuing  spring,  the  remaining  half 
of  his  interest  in  both  companies  to  Embree  & 
Williams. 

On  the  19th  of  Septemlicr,  1818,  Oliver  and 
Worthington  marie  a  division  of  the  lots  in  the 
town  of  I'orl  Lawrence,  between  Martin  Baum 
and  John  II.  Piatt,  these  jiersons  representing 
their  re,speclive  companies.  One  hundred  and 
fifty  seven  lots  were  assigned  to  Piatt,  and  one 
hundred  and  fifty -eight  to  Baum. 

On  the  24th  of  April.  1820.  Congress  passed 
an  act.  entitled  "An  Act  making  further  pro- 
vision for  the  sale  of  the  public  lands,"  chang- 
ing the  mode  of  selling  lantls  from  credit  to 
cash,  and  reducing  the  price  from  two  dollars 
to  one  dollar  and  twenty-five  cents  per  acre. 
Th(,'  effect  of  this  law.  and  of  the  general  em- 
barrassment in  the  business  of  the  country 
which  occurred  about  this  period,  was,  as  it 
was  alleged  in  the  answer  to  the  bill,  to  depress 
the  prospects  of  the  companies  before  men- 
tioned, and  the  pecuniary  condition  of  the  in- 
dividual members  thereof,  to  such  an  extent 
that  Ihev  resolved  to  abandon  the  lands,  and 
forfeit  them  to  the  United  States,  rather  than 
pay  the  installments  which  were  still  due.  But 
before  this  wjis  done,  the  intention  was  changed 
l)y  an(»ther  act  of  Congress. 

On  the  2d  of  March.  1821,  Congress  passed 
"An  Act  for  the  relief  of  the  purchasers  of 
ptiblic  lands  prior  to  the  first  day  of  July,  1820," 
which  allowed  a  purchaser  to  file  a  relinquish- 
ment of  the  land  so  purchased,  upon  which  the 
whole  purchase  mcmey  had  not  IxMin  paid,  and 
apply  the  sums  which  had  already  been  paid 
for  such  land,  to  the  completion  of  payments 
which  might  be  due  upon  any  other  land. 

On  the  I5th  of  Seplemljcr,  1821,  Oliver  trans- 
ferred to  Batim  the  certificates  of  Nos.  3  and  4, 
which  he  had  bid  for  at  tlie  public  sale,  as 
heretofore  described ;  and  on  the  17th  of  Sep- 
tember, John  H.  Piatt,  Robert  Piatt,  Q.  A. 
Worth,  and  William  M.  Worthington,  united 
in  transferring  to  Baum  the  certiticalcs  for  the 
Nos.  1,  2.  86.  and  87,  which  they  had  bid  for 
at  the  sale;  and  by  the  same  instrument  the 
last  mentioned  parties  also  transferred  to  Baum 
the  certificates  for  the  five  ouurter-sections, 
which  it  has  already  been  stated  the  Piatt  Com- 
pany purchasetl  on  their  own  private  account, 
at  the  *public  sale.  Both  transfers  were  [*34 1 
absolute,  to  Martin  Baum,  his  heirs  and  assigns, 
forever. 

On  the  27th  of  September.  1821.  Baum,  to 
whom  the  certificates  had  thus  been  assigned, 
filed,  by  Micajah  T.  Williams,  his  attorney  in 
fact,  a  relinquishment  of  tracts  Nos.  1  and  2. 
and  requested  that  the  proceeds  of  former  in- 
stallments might  be  anplied  to  the  completion 
of  the  payments  still  due  upon  8,  4,  86,  87,  and 
the  five  quarter-sections.  The  consequence  of 
this  transaction  was,  that  as  Nos.  1  and  2  bad 
}x.>en  bought  at  a  much  higher  price  than  the 
other  tracts,  the  credit  ac(iuired  on  the  books 
of  the  government  by  their  relinciuisliment  was 
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more  tluiti  enough  to  complete  the  payments 
for  all  the  other  lands  mentioned  above,  and  a 
gurplius  existed.  In  the  form  of  land  script, 
\slii(l;  Mii^liT  fit  Jut  liave  been  aold  or  n]i]iliril 
to  a  pHyuR'nt  for  other  lands.  Four  huadrcii 
and  seventy-four  dollars  and  flfty-nfoe  cents  of 
this  script  belonpefl  to  tlic  Pijitt  Company,  and 
was  applied  by  the  Buum  Companv  m  pavment 
for  lands  which  that  company  had  parcuased. 
The  foUowinr;  is  the  ncrouot: 

LANDS  SU&HIUrDSiUU). 

Tract  No.  1. 
Amount  paid  on  it 

Tnict  N«x  2. 
Amount  paid  on  it 

LANDfl  NOT  BUBmnOftlD. 

Swan  Creek,  8  -  •  •  $607  85} 

««             4  -  -  -  271  73J 

"      "    86  -  •  .  878  81| 

87  •  -  -  !Mil 

5  quarter-sections  -  -  -  \24H  1)0 

On  the  27th  of  September.  1821,  OUvermadc 
a  memorandum,  or  addressed  a  letter  to  some 
ix'rtton,  stating  several  ]xiriiculars  wblcSk  he 
had  attended  to  at  Maumec,  directing  the 
land  to  be  run  out,  counsel  to  be  employed, 

&C.,  S:v. 

On  the  20th  of  January.  1822.  Baum  pre- 
sented a  pethion  to  Oongress,  representing  that 

he  had  laid  our  i  rcrA-n  ujxm  tracts  Xos.  1  and 
2,  and  sold  u  nuiiibcr  uf  lut^  to  pei'Kous  to 
whom  he  was  bound  to  give  a  title;  that  in  con- 
gfnuence  of  the  late  law  of  C'out^ress,  reducing 
the  price  of  the  public  luudi>.  he  htui  been 
obll^ad  to  surrender  them;  and  praying  that 
Con^Ti'ss  would  authorize  an  immediate  sale  of 
tho.s<'  t  wo  tracts  of  land,  i»)  uh  to  give  him  an 
opportunity  to  repurchase  them  at  a  fair  price, 
and  thus  l>c  enabled  to  fulQU  his  engagements 
to  those  who  had  purchased  of  him. 

On  the  10th  of  8epU>mber,  1822,  Baum  g»Te 
to  Oliver  the  following  certiMeat<>: 

"  Cincinnati.. Sept.  10, 1822. 

"It  is  hereby  certified,  that  there  is  due 
William  Oliver,  from  the  Port  Lawrence  Com- 
pany, two  hundred  and  thirteen  dollars  aud 
seven  cents,  which  sidd  Oliver  refunded,  by  re- 
(jTiest  of  the  comi>any.  to  purcha^rs  of  lot^s  in 
i'lirt  Lawrence,  the  iille  of  which  luis  been  re- 
linquished lo  the  United  States  by  tlie  company ; 
342*J  it  being  the  'amount  due  on  the 
shares  originally  owned  by  John  H.  Piatt,  Rob- 
ert Piatt.  O.  A.  Wortli,  and  WilliamM.  Wofth- 
iuKton.  Mautkj  Baum» 

"Agent  for  the  Port  Lawrence  Land  Com- 

pany." 

On  the  251  h  of  December,  1822.  Baum  ad 
dressed  a  letter  to  the  Hon.  E.  A.  Brown. 
Washfaigtoa  city,  inclosing  his  petition,  to  be 
Bcain  prescntecf,  and  sayincr.  amongst  other 
thinp^,  "  though  it  is  signed  by  luyself  only, 
still  others  have  an  interest  in  it,  to  wit,  Jacob 
Burnet,  William  Steele,  M.  T,  Williams,  S.  R. 
Slillcr,  John  liowan,  of  Kentucky;  but,  for 
the  sake  of  convenience,  all  ilie  Iimds  of  the 
company  were  transferred  to  me.  I'he  petition 
pves  a  true  statement  of  fKts;  the  grounds 
^  I]\  ihose  tracts  were  surrendered  to  the  Unit- 
ed ^^tates;  the  in  iurious  operation  of  the  law  of 
Congress  (called  the  relief  law)  in  the  cue;  and 
the  just  claim  which  (I  think)  I  and  my 


eiates  have  OD  the  government  for  redraa," 

In  January.  1^.  Baum  came  hito  anaiife> 

meats  with  some  of  those  who  had  purchav-d 
town  lots,  and  to  whom  he  was  unable  to  ^Te 
a  title,  agreeing  for  himself  and  hiaamodileito 
repurchafsc  the  lots  and  refund  tbemonej whidt 
be  haii  received  on  them. 

On  the  3d  of  February,  1823.  Oliver  addrsMsd 
the  following  letter  to  Robert  Piatt,  which  was 
received  by  him: 

"  Cnf ciHWATi.  February  dd.  1891. 

"  I)k  \R  Stu :  I  have  been  anxious  to  see  vou 
in  relation  to  the  Port  Lawrence  business,  and 
was  on  the  eve  of  setting  off  yesterday  for  your 
housi-,  hw  have  concluar  l  Ti'  writ*',  requesting 
the  fuvur  of  your  attention  lo  the  matter.  In 
consequence  of  the  company's  securing  the 
Port  Liawrence  property,  they  are  liable  to  the 
purchasers  for  the  money  received  for  lots;  askd 
as  some  of  my  friends  In  Detroit  were  disposed 
to  bear  pretty  hard  on  mc  for  advisinir  thrm  tn 
purchase,  I  authorized  Colonel  Hunt  to  redeem 
the  certificates  of  sale  from  those  wlio  had  pur- 
chased  by  my  advice.  The  jmyments  made  in 
this  way  were  upw  aids  of  #400.  Baum's 
company  have  refunded  Iheir  proportion,  but 
my  claim  ($218.07,  which  is  fr.im  the  imh  of 
last  September,  1822)  against  you  Is  uusutbtiod. 
and  as  we  are  at  a  loss  to  know  tUe  particuhir 
interest  of  the  members  of  your  company.  I 
must  ask  the  favor  of  your  stating  the  present 
pro;  [  ii  ifir  s  and  their  re.»ij)ective  interests*  in  th*. 
concern.  Please  say  when  it  w  ill  be  convenient 
for  you  to  arrange  your  proportion,  as  also  to 
re<iue-t  "^Ir  Qrandou  to  pay  ou  his  sliarc  or 
iiharcs.   liespectfully,  your  obedient  servant, 

**'Wjll,  Ouvd. 

"R.  Putt,  Esq." 

On  the  6th  nf  Febniary.  1^"!^    H  i  Tm  a<l 
dressed  another  letter  to  Mr.  Brown  upon  the 
subject  of  liis  petition,  representing  that  the 
ciisc  vrns  a  niinous  one  to  him  and  his  asNci- 
Hti^  iS^c.  i^^* 

On  the  8d  of  June.  1828,  Oliver  exhibited  an 
account  against  •"Martin  Baum  and  [*343 
his  associates."  running  from  1818  to  June, 
1838.  and  brinirinc  ttiemin  debt  to  OUver  in 
the  sum  of  .tl,.s;{r).-l7. 

Uu  the  2Tlh  of  Aaguht,  1823.  iiaiim  uiort 
gaged  to  Oliver  tract.s  Nos.  :j,  4,  86,  and  W,  to 
secure  the  payment  of  the  above  simi  of 
$1,885.47  with  mterest  from  the  Ist  of  Scpicm 
bcr,  1823.    The  payment  was  tobemadeooor 
before  the  1st  of  January,  1824. 

On  the  Slat  of  January,  1834.  Batun  ad- 
dressed a  letter  to  the  proprietors  of  the 
Muumee  and  ISanduskjr  I^md  Oonipany,  ac- 
companied by  an  account  between  himsdf  and . 
tlie  proprietors  of  Poit  Lawienoe.  The  letter 
waa  as  follows: 

"CtNCLNNATi,  31st  January.  1824. 
"  To  the  Proprietors  of  the  Maumee  and  8s» 

dusky  Land  Co. 

"Dear  Sir:  Inclosed,  I  hand  you  a  stat^ 
nu  lit  of  tlie  Port  Lawrence  land  speculatioD,, 
by  which  you  can  see  how  that  business  sundi 
to  wit,  a  balance  due  me  by  the  company 
upwards  of  $4,T"'    and  is  daily  incr>uMi 
with  interest,    tiuits  lu^ve  Iwen'coi 

against  me  for  tb«  restoration  of  the  

which  was  p(dd  the  company  for  lota,  nud 
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Kmoont  of  ImpmmneiitB  made  tberemi.  asf 

'.^•-1!  a-  for  (lamatri-s.  I  wsis  f)l)liged  to  borrow 
mooej'  to  compFoiDue  and  quiet  those  clnims. 
ftnr  war  of  incarrtof  heavy  damages,  great 
ft^-cnsr-s.  and  much  troiiblr,  and  probably  a 
total  int«s  of  the  company's  property  by  aaics, 
or  judgmenta  and  ezecaltona.  The  landa  have 
(tav^jiaruly  been  mortgaged  f  r  the  monev 
borrowed,  and  unless  it  is  shortly  refunded, 
tbeluids  may  yet  be  sold  ander  the  mortgage; 
it  f-  therefore  nece»?«ary  that  tho  propnotors 
pay  to  me  their  respeolive  (|uatas,  to  save  their 
Itmls  from  iaie.  lam  extremely  anxious  to 
~lw  this  businew!,  and  then  fore  proposf  that 
I  will  exonerate  you  from  ijuyiug  any  more 
mooey,  if  you  will  sell  ana  convey  me  your 
ini'^rf^t  iu  ill!  those  laniis.  But,  lest  you  should 
ihtak  that  I  wish  to  make  a  speculaliuu  out  uf 
jm.  if  you  will  exoDMBte  me  from  paying  any 
more.  I  will  pell  you  my  interest  in  these  lands, 
and  will  thank  you  to  accept  the  latter  propo- 
>!tioa.  It  is  needless  to  go  into  an  explana 
lion,  as  the  account  will  do  it  of  itself  :  and  my 
proposition  will  satisfy  you  aa  to  the  prospects 
of  gain.  Please  in  form  me  floon  what  ooune 
fou  intend  to  punsue. 
"Tours,  respectfully,     Mabtih  BauiI." 

One  of  theae  lettefH  appcaia  to  hftve  been 
<lirtcted  to  Mr.  Robert  Piatt,  and  MlOlher  to 
W.  K.  Wonhiogtoo,  Eea. 

Ob  the  98d  of  April.  1884.  Baum  authorissed 

mill  empowered  Major  William  Oliver  to  Ira^e, 
H  and  rent  all  the  lands,  in  and  out- lots, 
toiiWi.  and  other  property  which  be  owned,  or 
'  "xhich  he  had  the  control,  situate  and  being 
«iiiun  the  United  ^tes  reeervaiion  on  the 
Vmnee  River  for  the  then  present  season ;  and 
tn  rollect  ail  reots  which  miL'iit  be  then 
(in  all  or  any  of  Ihe  said  proiRrty. 
344*]    *On  the  28th  of  August.  1894,  Bmuh 
vldressed  a  letter  to  Q.  A.  Worth,  Esq.,  apart 
i  which  ia  aa  followa: 

''CmcnnrATt,  98lii  August.  1834. 
■'Db.vbSik:  Your  favor  of  the  intli  April 
iMt  came  duW  to  liaod — contents  noticed. 
The  land  fipMnuaHoii  has  truly  iMen  an  unfor- 

■  naale  hTi>ine.<is.  and  no  one  can  be  more  tired 
r>f  it  than  I  am ;  for  it's  me  who  has  to  stand 
Ihe  broat  of  the  company— auita,  judgments, 
fTw-tiifnn«!.  with  all  itjs  attendant  vexations. 
r*ir*t.  our  agents  wert  crary  in  making  pur- 
<  basen  at  such  high  rates — then  the  madness  of 
'  nojfTcm  in  reducing  the  priee  of  the  public 
^ands — change  of  times — scarcity  of  money — 
'be  imposaiMlity  of  mMMging  &at  apecics  of 
pmperty  where  so  many  are  concemwi;  the 
eiiajjge  of  sentimeiita  of  ()ersons  in  holding 
real  estate;  in  fact  all  and  everything  has 
operated  against  such  speculations;  ancl  were 
Iitfteved  of  that  concern,  an  immense  bunlen  j 
W"«il<J  U-  luken  otT  my  shoulders."  itc.,  &.c. 

Oa  the  21«t  of  September,  1825,  Baum  gave 
to Ottiw  the  following  power: 

•'Ctorcis.KATi,  2l8t  Sept.,  1680. 
"Ihsre  and  hrn*hy  authorize  and  empower 
M^or  William  Oliver  to  lease,  let,  and  rent  all 
Uw  laoda,  in  and  oot'lots,  houses,  and  other 
praperty  which  I  own,  or  of  which  I  have  the 
MMbol.  situate,  lying,  and  being  within  the 
I'nited  States  rcservatioii,  on  the  Maumee 
IhfW.  for  the  ensuing  season;  and  also  to  col 
hclfll  fenta  or  other  moneys  due  me  in  and 


about  the  town  of  Maumee  and  Port  Law- 
rence. M.\RTIN  BaW.** 

On  the  5th  of  October.  1825.  Oliver  com- 
menced  proceedings  in  allachnienl  iu  ^lichi- 
gan,  hy  making  the  following  aflldavit: 

"  Martin  Baum,  agent  for  .John  H.  Piatt 
(since  deceased),  Itobert  Piatt.  G.  A.  Worth, 
and  William  M.  Worthinjrton,  to  William  Oli- 
ver, debtor,  for  the  sum  of  two  hundred  and 
thirteen  dolkuns  and  aeven  oenta.  befog  tbe 
amtumt  refundeti  to  purchasers  of  the  lots  in 
Port  Lawrence,  by  reqtiest  of  Mi*d  Baum,  with 
interoet  from  the  lOth  day  of  September,  1888. 
'*  Miehignn,  Monroe  County,  kk  : 

"I.  William  Oliver,  of  lawful  age,  do  sol- 
emnly awear  thai  the  sum  meotloiMd  in  the 
above  account  i.s  justly  due  from  t]i^  p  r^cn- 
therein  named;  that  they  do  not  reside  wiUiiu 
the  territory  of  Michigan,  and  that  be  has 
rejuson  to  fear,  unles.s  an  ntfarhment  issues 
upon  tbe  property  of  the  pert^us  above  named, 
hiB  debt  eannot  M  recovered. 

"  Will.  Oi.tvKii," 

"  bworu  Lhui  6th  day  of  Octolxr.  Ib25.  be- 
fore me.  Petkk  p.  Fkuky, 

"Justice  of  the  Peace." 

Ou  the  7lh  of  October,  1825,  an  order  was 
filed  in  the  office  of  the  clerk  of  Monroe  County 
Court,  for  an  attachment  agaiuHt  the  rights 
•and  credits,  moneys  and  effects.  goodH  f*345 
and  chattels,  lands  and  tenements  of  tbe  parties 
above  named.  The  writ  was  issued  on  the 
aanraday. 

On  the  15th  of  October,  1885,  an  attachment 
was  laid  upon  the 
Southwest  quarter  of  section  8.  township  8. 

Northwest  quarter  f)f  section  3.  township  8, 

Southwest  quarter  of  section  3. 

Southwest  quarter  of  section  4. 

The  thrw!  first  of  these  were  included  in  the 
original  purchase  by  Piatt  and  subsequent 
transfer  to  Bawn.  Hie  fourth  belonged  to 
some  other  transaction,  antl  is  not  involved  in 
this  case.  The  whole  four  were  appraiied, 
collectively,  at  81.800. 

The  suit  went  on,  no  one  appearing  for  the 
defendants,  until  October,  18^.  when  it  np> 
pearing  that  notice  to  defnidants  in  attachment 
had  been  published  nine  months,  judgment 
was  (iutercu  against  them,  a  fieri  fticms  issued, 
and.  on  the  5th  of  April,  18'38,  the  property 
was  Hold  to  Charles  Noble  for  $24 1.60,  who  00 
the  same  day  conveyed  it  to  Oliver. 

Having  traced  out  the  proceediniis  under 
the  attachment  to  their  consummation,  it  is 
necessary  to  go  back  to  the  year  1885. 

On  the  ISlh  of  October.  l>-.'r..  Oliver  filed  a 
bill  in  the  Supreme  Court  of  the  Territory  of 
Michigan,  sitting  as  a  court  of  chancery,  to 
foreclwie  the  mortgage  which  had  been  given 
by  Baum  on  the  27th  of  August,  1823.  Baum 
being  a  non-resident,  a  notice  to  him  to  appear 
W!us  published  '  r  ninr  \vr  (  k  -  suocOSsively  io  a 
newspaper  publlslied  at  Monroe. 

On  the  7th  of  December,  1827.  the  bill  was 
taken  pm  mnfr^m,  nnd  on  the  5tli  of  Septem 
ber,  182a,  the  court  decreed  that  the  prf>perty 
should  be  sold,  which  was  accordingly  done. 
Oliver  became  the  purchaser,  and  received  a 
deed  from  the  register,  who  had  been  directed 
to  make  the  sale. 

To  reitim  again  to  the  chronological  order 
of  eveuUi. 
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Congress  having  made  a  1  tKition  of  land  to 
the  Univeraity  of  Micbigaa,  the  trustees  of 
thai  {ii8tHt]t!on  resolTod,  on  the  Sdth  of  June, 
is.:?.  \<)  ;iri  rpt  of  No.  1  in  llcu  of  »  Rcction,  in 
the  cxpecUiliuu  that  in  the  event  that  lot  No.  2 
ahonld  revert  to  the  United  Slatei,  then  the 
same  should  l>c  considered  a  part  of  the  section 
to  which  they  were  entitled  under  the  act,  and 
requested  the  chairman  to  advertiae  the  Treaa- 
urv  Department  thereof. 

On  the  20th  of  July,  1827,  Baum  addressed 
a  long  letter  to  the  commissioner  of  the  gen- 
end  land  office,  giving  a  history  of  the  Port 
LHwreucc  Company,  and  expre.sf,ing  a  desire 
to  repossess  Nos.  1  and  2.  He  then  says,  "  It 
hri"  hM'n  hinted  that  the  trusU'es  of  the  scmi- 
iiui  V  l.itids  of  the  Michigan  territory  luive  had 
Bufllcient  intluencc  to  delay  the  sale,  with  a 
view  to  get  the  privilege  of  locating  these  two 
tracts  for  that  purpose.  If  this  is  the  fact,  I 
protest  against  siieii  an  arrangement.  They 
have  no  claim  to  them  whatever,  but  mine  is  a 
346*]  'strong  one,  andl  am detemdoed  to  pur- 
sue it  in  every  ]x>ssible  way  till  I  obtain  justice." 

In  August,  1827,  Oliver  went  to  Detroit  to 
aaoertain  If  the  tracts  1  and  2  oould  be  obtained 
from  theuniver  it  V,  t  nf  nothing  was  then  done. 

On  the  18th  of  October,  1827.  Charles  Noble 
wrote  to  Benjamin  H.  Piatt,  one  of  the  heirs 
of  John  IT.  Plait,  who  h-u]  died,  and  inclosed 
biiu  a  copy  of  the  pn><  ifdiugs  in  the  attach- 
ment at  the  suit  of  (Mier. 

On  the  IMth  of  February.  1828,  Piatt  ac- 
knovvledge<i  I  lie  receipt  of  this  letter,  and  de- 
sired further  information. 

On  the  1st  of  April.  1S2H.  Noble  replied,  and 
inclosed  u  copy  of  the  advertisement  of  the 
auditor  for  the  sale  of  the  throe  quarter-sections 
of  land  as  before  mentioned.  The  sale  was  to 
take  place  on  the  5th  of  April,  1828. 

On  the  12th  of  August,  1828.  Oliver  opened 
a  negotiation  with  the  University  of  Micugao, 
proposing  to  give  other  landa  in  exduoge  for 
No.H.  1  and  2.  whteh  was  pfoaecttted  wTtliout 
success  for  some  time. 

On  the  let  of  September,  1888.  Obarlee  W. 
*  Whipple,  tlie  o-s-sLmant  register  of  Miehigau, 

executed  to  Oliver  a  dee<l  for  Nos.  8,  4,  86  (ex- 
cepting sixty  acres,  which  Baum  had  sold  to 
Preniis-H  and  Tromky  in  1823).  and  87.  The 
deed  recited  the  proceedings  for  a  foreclosure 
of  the  mortgage,  and  conveyed  tlie  property  to 
Oliver,  his  heirs  and  assigns,  forever. 

Uu  the  13th  of  .January,  1830,  Congress 
puaedu  act,  entitled  "An  Act  to  authorize 
the  exchange  of  certain  lot.s  of  Innd  tx  tween 
the  University  of  Jlichiguu  uJid  Marun  Baum 
and  otluTs,  " 

On  the  16th  of  August,  1880.  Oliver  (called 
in  the  prwcedings  of  the  board  the  agent  of 
Martin  Baum  and  others)  appeared  before 
the  trustees  of  the  university  on  the  subject  of 
the  exchange  of  lands,  which  subject  was  dis- 
cussed from  time  to  time. 

tn  December,  1^,  Oliver  (having  previoualy 
rec^ved  an  aasfganieat  of  tbe  floaToertttoalea 
from  Hautn)  obtidnedpateiitafortliefoUowiDg: 

Lot  No.  3. 

Lot  No.  i. 

Northwest  quarter  of  section  3. 
Southwest  quarter  of  section  3. 
Southeast  quarter  of  section  8. 
Southwest  quarter  of  section  fl. 
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Being  tin  wlmle  of  the  five  (quarter-sections 
originally  purchased  by  the  PiaU  GoouMuay, 
except  the  northwest  quarter  of  seetion  9. 

On  tfjr  7ih  i  f  I'l  bruary.  1831.  an  exchange 
took  place  between  OUver  and  the  university; 
(he  negotiation  therefor  having  resulted  in  an 
agreenM;nt.    Oliver  ceded  to  the  irusiws: 

Lot  No.  3.  except  ten  acres  reserved. 

•Lot  No.  4.  [•34T 

The  northwest  quarter  of  'section  8. 

The  southwest  quarter  of  .>t*ction  8;  and 

The  aouth west  quarter  of  section  2. 

The  university  dwdwl  to  Oliver  Irjts  Nc>5.  1 
atui  2.  and  Hulhorized  llic  Pretiideut  of  the 
United  Slates  to  isaueapatenlorpaleiitatotbe 
said  William  Oliver. 

On  the  4lh  of  March,  18^31,  a  patent  was 
issued  to  Oliver  for  these  lots  Nos.  1  and  2. 

On  the  IGth  of  May,  1831.  Oliver  sold  to 
Baum  and  Micajali  T.  Williams  each  one  un 
divided  third  pari  of  lot.s  N(js.  1.  2,  8*>,  and  f*7. 
excepliuff  aixu  acres  of  No.  86,  which  had 
beenaoldby  &um  to  Prentiss  and  Tromlcy. 
Each  of  the  two  parties  were  to  pay  $1,555. 
The  necessary  provision  wa.s  made  for  lapag 
out  a  town  on  the  property  where  Pott  Law- 
rence was  formerly  laitl  tnil,  nmking  partition. 
&c.  The  8th  article  was  as  follows:  '*  The 
parties  agree  to  admit  a  fourth  person  la  ftpfo- 
jirietor— a  man  of  enterprise  and  chancier^ 
on  et|ual  Icrim  with  themselves,  on  Ilia  ettsib- 
lishing  himself  permanently  at  Port  Lftwrenoe, 
and  devoting  himself  to  the  improTMient  of 
the  place." 

On  the  19th  of  September.  1832.  under  the 
article  just  mentioned.  Stephen  B.  Comstock 
wm  admitted  to  have  an  undivided  fourth  part. 

On  the  22d  of  Octotxr,  1883.  Oliver  repur 
chased  from  Baum's  heirs  (for  he  had  died 
before  this  time)  the  whole  of  Baum's  intemt 
under  the  contract  of  the  16th  May.  1831. 

On  the  8th  of  May.  1884.  OUver  and  Wiil- 
fauns  sold  to  Bdward  Biasel  one  fourth  part  of 
lotoNoB.  1  and  2.  for  |7.()n0. 

On  the  23d  of  May.  1834.  OUver  sold  u> 
Williams  an  undivided  moietv  of  88  and  87. 

On  the  irth  of  OcU)ber,  OViwr  sold  to 

Pratt  aud  Taylor  one  undivided  sixieunth  pait 
of  Nob.  1  and  2.  for  94,000.  They  were  also 
to  erect  a  warehouse,  two  dwelliiig  hou?se^.  joid 
arrange  for  a  line  of  steam i>(>at.s  to  stop  at 

Toledo,  aa  the  town  wa.s  now  i-allcti.  And  oa 
the  same  day,  he  sold  to  Smitli  and  Mary 
auutlier  undivided  sixteen Ui,  on  the  same 
terms. 

On  the  30th  of  .June.  18^5.  Oliver  Mjld  a  por 
tion  of  the  property  to  Lyndu  and  Itayraond, 
for  fUlOOO;  in  September.  1835.  another  por 
tion  to  Lot  Clark,  for  $1,000,  and  in  .January. 
1886.  another  ix)rtiou  to  Philander  liuymood. 
for  #22,000. 

On  the  21st  of  April,  1836.  Robert  PuUl.  the 
appellee  in  the  present  case,  fliod  his  Mil  of 
complaint  in  the  Circuit  Court  of  the  Unittd 
States  for  the  district  of  Ohio,  against  OUver 
and  others.  But  before  narrating  the  prootvd- 
ingti  under  this  hill,  it  is  proper  to  elos«;  the 
histonr  of  the  transaction  of  the  parties  by 
stating  that  on  the  6lh  of  May.  1W7.  onver 
received  a  deed  from  the  trustees  of  tlie  T'ni- 
versity  of  MichigHti  for  the  property  which  he 
had  given  to  *them  in  exchange,  as  pre*  [*348 
vioudy  rehfcted.  The  property  thus  convt  jpd 
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to  Oliver  consisted  of  tracts  Nob.  3  and  4,  the 
•OQthwest  ([uarter  of  section  No.  2,  the  north- 
west quarter  of  sect  ion  No.  3,  and  the  south- 
west quarter  of  section  No.  8.  The  considera- 
tioD  was  fir). 000,  and  tlie  sale  was  stated  in  the 
i!**d  to  l>e  made  "pursuant  to  a  contract  en- 
ured into  iH^twoen  the  said  trust ees  and  the 
i:Jd  William  Oliver,  on  the  twenty-fourth  and 
twenty  llfth  days  of  Octolier.  1834." 

To  return  to  the  bill,  which  was  filed  in  1836. 
I'  made  f)liver  and  Williams  and  a  nunilxjr  of 
•  itbtT  persons,  who  were  the  representatives  of 
tbe  original  parties,  respondents,  most  of  whom 
xppcaa'd.  After  the  pleas,  which  w#e  lile<l 
hy  the  defendants,  were  overruled,  an  amended 
Mil  was  filed. 

Tlifse  bills  recite  the  formation  of  the  Piatt 
and  Baum  companies;  their  union  in  the  Port 
I^im-nce  Company  under  the  circti'mstances 
ahtady  relateil;  the  acceptance  of  the  tnist  by 
Baum;  the  assignment  to  him  of  the  certificates 
of  purchase;  the  appointment  of  Oliver  as 
aj^nt;  his  acceptance  thereof ;  the  instructions, 
f<ond,  and  power  of  attorney:  the  laying  out  of 
tiw  town ;  the  sales  of  lot«»,  for  which  the  respond- 
ntN are  called  upon  to  account;  the  relinquish- 
ment of  Nos.  1  and  2;  the  application  of  the 
'TTdit.H  arising  therefrom  to  the  completion  of 
ihe  payments  due  upon  the  other  tracts;  the 
andersianding  of  the  parties  that  Nos.  1  and  2 
fhonld  be  repurchased  for  the  benefit  of  all 
CMK-cmed,  whenever  it  should  be  possible  to 
rln<io;  the  application  to  Congress;  the  death 
fjohn  n.  Piatt  in  181J2;  the  formation,  some 
■tfaort  time  thereafter,  of  a  fraudulent  combina- 
'irmand  confederacy  between  Baum, as  trustee. 
Mil  Oliver  and  Williams,  as  agents,  for  the 
isiryjose  of  cheating  the  meml)ers  of  the  Piatt 
Company  out  of  their  entire  interest  and 
■  hiims;  ihut  in  purHuunce  of  this  fraudulent 
HmbiD.ition  Baum  issued  to  Oliver  the  certifi- 
cate of  debt;  that  the  complainant  resided  at 
t  -ihort  distance  from  Cincinnati;  that  al>out 
tlrU  time,  and  prior,  and  long  sulise(|uently 
tbecvlo.  he  was  during  sf)me  part  of  nearly 
"rery  week  in  Cincinnati  in  company  with 
»««id  Baum  and  Oliver,  or  one  of  them;  that 
hey  knew  the  complainant  to  l)e  a  man  of 
property,  well  able  and  willing  to  pay  his  jusi 
Bebts;  that  neither  Baum  nor  Oliver  ever  gave 
1^1  Ihe  slightest  information  that  any  such 
imficate  had  lK*en  given;  that  he  had  received 
ft  letter  from  Oliver,  datnl  on  the  3d  of  Feb- 
ruary. 1823;  that  the  mortgnge  given  by  Baum 
i'>  Oliver  was  without  authority,  and  fraudu- 
'■nl  and  void ;  that  the  a.ssignment  of  the  cer- 
tificates for  the  (juarter  sections  were  also 
fraudulent  and  void;  the  cirtumstanccs  under 
vhich  the  exchange  of  lands  took  place  with 
ihe  University  of  Michigan;  the  circiimstances 
under  wLich  VVilli.'ims  liecame  interested; 
that  the  proceedings  in  Michigan  were  coram 
mmjHdirfM\f\  void;  that  if  they  vesttid  a  title 
ia  Oliver,  it  was  to  ronstiuite  him  a  trustee  for 
mplainnnt  with  others,  and  that  Oliver 
Williams  were  acting  with  a  sole  view 
*\o  lienefit  themselves  at  the  expense 
compUinant  and  the  other  co-propri- 

The  bill  then  entimerates  the  original  parties 
bower        '  tlM'ir  n'presentat Ives  and 

•ndg..  '  using,  and  prays  that  they 

all  be  tniide  defendants. 

Howard  3. 


It  then  prays  for  an  injunction,  a  receiver, 
«Skc.,  &c. 

Most  of  the  parties  answered,  but  a  notice  of 
Oliver's  and  Williams's  will  ho.  suflUcient. 

Oliver's  answer  admittwl  the  fornmtion  of  the 
Baum  Comjmny.  of  the  Port  Lawrence  Com- 
pany, but  denied  that  after  the  sales  any  agree- 
ment was  made  to  unite  the  interests  in  the 
several  tracts;  the  appointment  of  Baum  as  the 
trustee  of  the  Port  Lawrence  Company,  but  de- 
nied that  the  object  of  the  trust  was  fully  .stated 
in  the  bill ;  alleged  that  Baum  was  authorized 
to  sell  and  dispose  of  any  of  the  property  on 
8p<»culation.  or  for  payment  of  claims  agninst 
the  company.  Ac. ;  that  Baum  had  also  a  right 
to  dispose  of  the  quarter-secticms  to  pay  the 
debts  of  the  Piatt  Company;  admitted  the  in- 
structions, except  some  of  the  signatures;  the 
laying  out  of  the  town;  the  power  of  attorney 
from  Baum ;  the  letter  from  Baum  fixing  the  ap- 
pointment for  one  year,  and  the  compen.«iation 
therefor;  the  sale  of  lots  in  the  town;  alleged 
that  he  surrendered  up  the  agency  to  Baum  at 
the  time  of  his  appointment  as  cashier  of  the 
Miami  Exiwrting  Company,  and  that  he  then 
closed  up  his  accounts;  that  his  sul)sequent  acts 
as  temporary  agent  were  only  to  accommo<late 
Baum;  tliat  he  and  Baum  had  erected  aware- 
house  on  one  of  the  lots  which  he  had  purchased 
at  the  sale,  which  circumstance  drew  him  often 
to  the  town;  that  he  hail  transferred  one  half 
of  his  interest  in  the  Baum  Company  to  Steele 
and  Lytic  in  1818,  and  the  remaining  half  to 
Embree  and  Williams  in  1819;  admitted  the  re- 
linquishment; denied  the  intention  to  repur- 
chas(>;  that  Baum  authorized  to  negotiate  with 
the  university,  but  that  he  did  so  in  his  own 
right  and  upon  his  own  account;  allege<l  that 
the  certificate  of  debt  and  mortgage  were  given 
upon  Ihihh  full  considerations;  that  the  nicin- 
Ihts  of  the  Piatt  Company,  and  especially  the 
comphiiiiunl.  were  rciK'ate<lly  urged  to  s;iti.sfy 
the  (  lainifl  and  reh-ase  the  lands;  that  he,  the 
re8i)on<lent,  bid  the  full  value  for  the  hinds, 
and  more  than  they  would  have  lx?en  sold  for 
toothers  for  cash;  that  the  iLssignment  of  the 
certificates  was  in  good  faith;  explain<'d  the 
rejtsrms  which  led  to  an  <'xcliangc  of  land  with 
the  university;  that  he  purchased  back  from 
the  university  the  lands  which  he  had  conveyed 
to  it.  long  after  all  agency  for  tin-  companies 
or  for  Baum  was  en«led  and  settled  up;  denied 
all  fniud  and  combination:  admitted  that  he 
had  unite<l  Baum  and  Williams  in  the  subst!- 
quent  attempt  to  build  up  a  town,  and  relied 
upon  the  lapst!of  lime,  thedefault.s.  laches,  and 
ac<piieHcence  of  the  complainant  and  the  stat- 
utes of  limitation,  in  bar  of  the  claim  set  up  in 
the  bill.  The  respondent,  moreover,  admitted 
or  explained  a  numlxT  of  papers  resiM'ctiii^ 
•which  he  had  iK'en  interrogated,  and  {*lif»0 
then  pmyed  that  his  answer  might  be  consid- 
er«Ml  as  a  cross-lull. 

The  answer  of  Williams  admitted  the  forma- 
tion of  the  Baum  Company,  the  subsequent 
fonnation  of  the  Port  Lawrence  Company; 
averred  that  in  the  spring  of  1819.  Embree.  the 
partner  of  the  resjvmdont,  whilst  the  resj>ond- 
cnt  was  absent  in  Illinois,  purchased  fn)m  Oli- 
ver an  interest  of  one  thirteenth  in  the  Baum 
(V)mpany;  admitted  the  relinquishment  to  the 
United  Siatesof  Nos.  I  and  2,  which  was  made 
by  the  respondent  himself;  that  the  proceeds  of 
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the  larcc  numlK'iof  tracts  standing  in  the  name 
of  Buuin,  and  thus  relinquished,  were  asoer 
tained  in  gross,  and  a  credit  entered  to  that 
amount  on  tlic  lands  retanied;  that  the  proceeds 
of  tracts  2io&,  I  and  2.  were  |l»817.d5|,  and 
the  amoiint  due  to  the  United  Btatea*  on  tracts 
8.  4.  86,  87.  was  $1,372.36.  and  upon  the  five 
quarter-sections  $1,248;  averred  that  he  did  not 
Know  ilrbat  became  nf  the  balance  of  $474.60. 
except  that  John  II.  Piatt  and  Baum  urmnged 
it  totlieir  inutuaUutisfaction;  denied  that  there 
was  any  agreement. underntanding,  or  intention, 
amonir>it  the  memlx-rs  of  the  Port  Lawrence 
Company,  to  repurchase  tracts  1  and  2;  aver- 
red that  after  the  relinqutshmeiit  the  members 
of  the  Port  Lawrence  Company  nhandoned 
Baum.  and  left  him  to  settle  the  liabilities  of 
the  company  as  he  could ;  di  nii-d  all  knowledge 
or  belief  that  the  complainant  or  Banni  attended 
the  public  sales  in  1827  with  the  inlentiou  of 
repurchasing  said  tracts  for  the  benefit  of  the 
company,  but  on  the  contrary  intended  to  pur- 
chase them  on  account  of  other  persons:  denied 
all  knowle«lge  or  l>elief  that  Oliver  wuh  author- 
ized by  Baum  to  open  a  negotiation  with  the 
trustees  of  the  Mlcnlean  tnlveralty;  averred 
that  in  ^lay,  lK:n,  Oliver  offered  in  sell  to  the 
respondeat' one  fourth  of  tracts  1  and  2,  86  and 
87.  except  sixty  acrea  of  88,  for  ft  epecMed  sum, 
and  at  the  same  time  ofTered  another  fourth 
each  to  Martitt  liuum  and  Jacob  liurnet,  which 
offer  the  respondent  accepted,  taking  one  third 
instead  of  one  fourth,  as  Btirnel  declined  be 
coming  interested; and  in  1882,  the  respondent 
purchased  an  addltfooal  sixth  from  Oliver, 
which  purchases  together  pivc  him  hh  interest 
of  one  half,  for  vvhicU  he  received  u  deed  in 
fee-simple  from  Oliver  and  wife;  aTCRted  that 
at  the  time  of  paving  the  purchase  money  and 
receiving  the  deeds,  he  had  no  notice  or  knowl- 
edge of  any  right,  title,  claim,  demand,  or  in- 
terest, of  the  complainant^  or  the  Port  Lawrence 
Company,  or  any  of  the  members  Jhercof,  nor 
hud  he  any  notice,  knowledt^e.  information, 
suspicion,  or  belief,  of  any  fraud,  or  breach  of 
trust,  or  other  transactions,  matters  or  things. 
afTeclIni,'the  lillt-sof  said  lands,  but  maintjiiued 
that  he  purchased  the  same  bona  Juk,  in  good 
faith,  and  for  a  full  and  fairoonsideration  actu- 
ally paid. 

To  all  these  answers  a  gener^  replication 
was  filed. 

In  December,  IS  JO.  the  hill  was  taken  as  con- 
fL>,-.t>i  by  all  the  defendants  who  had  failed  to 
plead,  demur,  or  answer,  and  the  cause  came 
«$5  1  *J  *on  for  liearini  upon  the  bill^.air^wers, 
repltcationH.  testimony  and  exhibiti»,  wiun  the 
court  paflMd  the  following  decree  : 

"The  court  do  here  find  tliat  the  law  and 
equity  of  thu  cusc  are  with  the  ( oinpluiuant; 
but  biecause  the  court  here  are  not  f  idly  advised 
as  to  the  exact  nature  and  extent  of  the  relief 
to  which  the  complainant  is  entitled,  bO  as  to 
enable  them  to  render  up  a  final  decree  in  the 
premises,  it  is  therefore  adjudged,  ordered  and 
decr<>ed  that  this  cause  be,  and  the  same  is  here- 
by, referred  to  Aaron  F.  Perry,  as  special  mas- 
ter commisaioner,  who  is  hereby  instructed  to 
make  out,  and  reiK>rt  to  us  at  our  next  term, 
an  amount  of  the  sales  made  in  whole  or 
in  part  of  tracts  one,  two,  three,  four,  eighty- 
six,  eighty-aeven,  and  the  five  quarter^secuonft, 
designating  the  date  and  amount  of  aalea  in 

MO 


each  tract,  title  made,  moneys  received  and  due, 
and  also  an  account  of  all  moncgrs  eqi>ended, 
elUierin  the  purchase  or  improvement  of  cadi 

tract,  by  llu-  d(  ri-ml.inls  '\^'illiarn!^  and  Oliver, 
or  either  of  them,  including  compensation  for 
the  agency  exercised  in  the  gcneia]  raaasfs- 
ment  of  the  pro|HTtv,  and  .such  (jther  matttTti 
of  fact  and  calculations  as  either  party  mav 
deem  necessary.  In  order  to  a  just  and  eqiiHable 
dc<  ree  in  the  premises:  nnd  f  or  that  purpose  he 
is  hereby  invested  with  power  to  demand  the 
production  of  any  books,  papers,  and  aooooDta 
m  poRsc.ssiou  of  either  of  the  parties,  tn  fxnm- 
ine  tlun.  if  uecc^ary  under  oath.  touchiugjUiY 
particular  matter  or  tbin^  connected  with  tlie 
matters  in  contest,  to  examine  and  take  tht-  dep 
osition  of  witncttKCs.  to  wititdraw  any  exhibit 
or  paper  now  on  file  with  the  clerii,  givini;  s 
receipt  therefor,  and  perform  every  act  neces 
sary  to  a  proper  ml justment  of  thoaccouotiiaDd 
transactions  of  the  parties,  lie  is  hereby  re 
quired  to  deliver  to  each  party  demanding'  tite 
same,  a  copy  of  his  report,  twenty  days  previ- 
ous to  the  next  term  of  this  court,  until  whidi 
time  this  cause  ia  continued." 

In  addition  to  thepoinla  upon  whldi  the  mis- 
ter was  directed  in  the  decree  to  report,  the  so 
Ucitor  for  the  complainant  stated  twenty-five 
others,  and  the  respondent  fourteen,  at  mittm 
of  fm  t  and  calculwon  which  theyrnpcctivdy 
deemed  necessary. 

On  the  8d  of  July,  1841,  the  master  presented 
a  very  voluminous  report,  occupying  oesrlf 
five  hundred  pages  of  tlic  printed  record. 

To  this  report  the  complainant  filed  twenty- 
one  exceplJonB,  and  the  defendants  ten.  They 
related  cfaleflr  to  niaiiers  of  detail  and  aocouoi, 
which  it  would  be  difficult  to  undentandhnleai 
the  whole  report  were  here  in.scrt«i. 

In  July,  1842,  other  parties  were  made  in 
place  of  those  who  had  died :  and  John  Rowan, 
a  citizen  of  Kentucky,  filed  his  answer  volua 
tarily.  claiming  an  interest  of  six  thirteenths  in 
the  Baum  Company. 

At  the  same  term  the  court  referred  the  case 
to  Edward  D.  Mansfield,  master,  to  report  the 
deduction  of  title  as  daimed  hf  eadief  the 
parties. 

•On  the  39d  of  July,  1848.  theroa8ter,(*8IS2 

in  r  nfnrrnit}'  with  the  above  reference, rt  i»firli  'l 
the  deduction  and  then  condition  of  the  several 
titles. 

At  the  same  term,  additional  parties  vrtre 
made,  to  represent  the  dead,  and  the  case  wa* 
again  referrcd  to  Mansfield,  with  the  foOowlnf 
instructions,  viz.:  **  To  state  s«^parate  awnini.< 
of  the  comi)cusalion,  which,  vuuier  all  the  ( irtuni 
stances,  ought  to  be  roa  l<  i  >  the  i^iid  Willism 
Oliver  and  to  the  said  Micajab  T.  William?  for 
their  services;  and  also  an  account  for  expeDH« 
in  the  procurement,  management,  and  im|Mro¥^ 
ment.  m  the  value  of  the  trust  pmiH  iiy,  coo? 
sititing  of  tracts  1.  2,  86.  87,  and  the  leu  arrt* 
in  No.  3;  and  that  the  said  master  also  n^t»to 
separate  accounts  touching  the  moneys  or 
other  proceeds  arising  to  said  Oliver  and  Will- 
iams, from  sales  maile  prior  to  the  filing  of  tlif 
bill,  of  any  parts  of  said  trust  property:  sad 
also  of  the  account  of  said  Oliver  a^Mt  the 
Port  Lawn>nce  or  VvaM  (^omp«Q7,for  SdvanMi 
not  heretofore  re  imhursed. 

In  estimating  servict^,  expcnaca,  Ae.,  tht 
maaler  Is  to  hiavn  raCeiaioe  lo  the  advantsfli 
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derived  from  said  expenses  and  services,  &c. , 
•swell  to  tracU  Nos.  3  and 4,  and  the  half-scc- 
tioo  No.  3.  and  8outhwc«t  quarter-section 
No.  2,  township  S.  as  to  the  tracts  before 
Buned.  And  that  in  performing  this  order, 
tbe  OMSler.  besides  having  reference  to  the 
ptpers.  depositions,  «&c.,  now  on  flle,  may  take 
fortber  testimony,  or  further  examine  the 
parties  if  be  deems  it  necessary. 

On  the  27lh  of  July.  1842  the  master  filed  a 
nrpi>rt,  entering  minutely  into  the  several  mat 
lew  of  account,  to  which  four  of  the  defend- 
aot^i  to<jk  four  exceptions. 

On  the  29th  of  July,  fre-sh  parties  were  made 
ia  the  place  of  some  more  who  had  die<l,  and 
the  ma.ster  made  two  additional  reports,  to 
which  Oliver  and  Williams  took  twelve  excep- 
tions. 

On  the  30th  of  July,  the  court  pronounced 
the  following  final  decree: 

•*  1st.  That  Philip  Grandin  and  Hannah  C. 
Oran<lin.  his  wife,  Mary  P.  Ewing,  Eirln  rt  T. 
Smith  and  Sjinih  R.  Smith,  his  wife,  N^athanial 
G.  Pendleton,  William  J.  Van  Horn  and  Mar- 
garet Van  Horn,  his  wife,  John  Spencer  and 
^Mif&n  Spencer,  his  wife.  Samuel  Perry,  as  ad- 
ministrator of  Martin  Haum,  decease(l,  Jacob 
Bumel.the  administrator  of  William  ('.Schenck. 
deceased.  William  J.  Van  Horn,  as  administra- 
r  of  William  Barr,  deceased,  having  been 
•luly  fien.ed  with  process  retjuiring  tliem  to 
»ppeMT  and  answer  the  complainant's  bills,  and 
they  not  having  apfK-ared,  plead,  demurred  to, 
orannwercd  tlie  same,  as  requiretl  by  the  rules 
<f  this  court,  the  said  bills,  and  the  matters 
'h;  -t  in  contained,  are  hereby,  as  against  them 
rt>pc»  livelv,  declared  to  he  taken  as  confe^imKl. 

•'2d.  That  the  rights  of  the  defendants, 
Immc  Dunn,  the  unknown  heirs  of  William 
Steele,  deceased,  Alexander  Fin(lle\'  and  Ann 
y.'.'.''U  Findley,  his  wife,  Woodhull  S.  Schenck. 
353* )  Andrew  Mack,  Israel  T.  •Canby,  and 
O^jflrim  A.  Worth,  who  are  not  inhabitants  of 
s'  lie  of  Ohio,  or  found  within  the  district 
of  Uhitt  and  jurisdiction  of  this  honorable  court, 
if  any  they  or  either  of  them  have,  or  hath,  in 
and  to  the  lands  and  premises  in  question,  be, 
and  tbe  same  are  hereby  reserved  to  them 
wpertlvely.  in  as  full  and  ample  manner  as  if 
ree  had  never  been  rendered. 
I'hai  Eleanor  Baum.  Egl)ert  T. Schenck, 
BOxabeth  St  henck.  James  F.  Schenck.  Jun., 
i^Mn  Louisa  Pendleton.  Martha  Pendleton, 
(fi^T^'  Hunt  Pendleton,  Elliott  Hunt  Pendle- 
Aan  Pierce  Pen<lleton,  Nathanial  Pendle 
km,  Mary  Barr.  William  W.  Barr,  and  David 
Barr,  the  infants,  defendants,  are  hereby  re- 
'vely  allowed  six  months  after  attaining 
'ly,  to  show  cause,  if  any  he,  she  or  they, 
or  have  against  this  decree. 
'4Ui.  And  tlie  court  further  decree,  that  all 
Jld0  sales,  intere^its,  and  uudivided  in- 
in  and  to  lota  in  the  town  of  Toledo,  in 
acres  of  tract  number  three,  and  in  the 
and  87.  made  by  the  siiid  Oliver  and 
before  the  tiling  of  the  original 
in  this  case,  together  with  the  sixty 
■old  by  Martin  Bauni  to  Tromley  and 
in  trad  86,  Ih?,  and  the  same  are  here- 
ratifled  and  ctmfirmed;  and  as  to  any  of 
••Jes  not  yet  jK-rfected  by  conveyances, 
•a  to  which  the  ouLntaiuling  claims  upon 
purcbaaen  have  been  refjorted  on,  it  is 

3. 


decreed  that  the  same  inure  to  the  said  Oliver 
and  Williams,  and  they  are  empowered  to  re- 
ceive tlie  amounts  due  thereon  to  their  own  use. 
and  to  convey  the  land  to  the  p»irclui.«iers.  And 
all  donations,  appropriations,  an<l  de<Iications 
of  jiny  parts  of  said  several  tracts  of  land  for 
any  public  use,  heretofore  made,  be,  and  the 
same  are  liereby  conlirmetl  to  the  original 
purpose  of  the  donation,  appropriation,  or 
dcMlication.  And  injismuch  as  Benjamin  S. 
Brown,  to  whom,  by  the  ix'soliition  of  the 
proprietors,  on  the  17tli  September,  1837,  the 
lots  No.s.  109.  110.  111.  were  to  be  conveyed 
for  the  purpose  of  the  appropriation  of  those 
lots,  has  departed  this  life,  it  is  ordered  with 
the  a.H.sfnt  of  the  parties  to  this  suit,  in  interest, 
that  Richard  Mott  Ik*,  and  he  is  hereby  ap- 
pointed trustee,  instead  of  said  Brown,  to  carry 
out  said  appropriation.  And  the  partition  here- 
tofore made  l>etween  the  said  Oliver  and  Will- 
iam.s.  an<l  their  a&.siguees  of  interests,  be,  and 
the  same  is  hereby  ratified  and  confirmed  to 
the  re8i>cctive  parties  thereto,  actrording  to  the 
original  intent  of  the  same;  and  it  is  further 
decreed,  that  the  Icjise  made  by  the  said  Will- 
iams to  Garret  D.  Palmer,  on  the  24th  Novem- 
l)er,  18-10,  l)e,  and  the  same  is  hereby  con- 
firmeil;  and  the  rents  accruing  and  to  accrue 
on  said  lease,  since  the  1st  day  of  July,  1842, 
inure  to  the  Iwneflt  of  the  parties  in  interest,  as 
settled  by  this  decree. 

"5th.  That  the  said  Oliver  and  Williams 
hold  the  legal  title  to  the  following  tracts  of 
lands  mentioned  in  the  pleadings,  not  otherwise 
disposed  of  in  this  decree,  that  is  to  say :  tracts  1 
and  2,86.  87,  and  ten  acres  of  tract  3.  in  jruf  t.for 
themselves  and  the  other  *nu'mlxrs  of  1*354 
the  Port  Lawrence  Company,  so  called,  and 
those  now  holding  and  representing  their  in- 
terests, as  tenants  in  common,  in  the  propor- 
tions affixed  to  their  names,  that  is  to  say. 
dividing  the  whole  into  2,832  parts,  then  the 
said  trust  Is 

For  Alexander  H.  Ewing  - 

John  Rowan 

R4)bert  Piatt  - 

John  G.  Worthington 

William  Oliver 

Micajah  T.  Williams 

the  heirs  of  William  M. 
Worthington 

the  heirs  of  John  H.  Piatt.  439  parts.  For 
the  said  heirs  of  J.  H.  Piatt,  being  Benjamin 
M.  Piatt,  Abraham  S.  Piatt,  Hannah  C.  Gran- 
din, wife  of  Philip  Grandin,  each  one  fourth 

Part  of  the  .said  439  parts,  and  for  the  heirs  of 
'ranees  Dunn  the  other  fourth,  viz.:  John  P. 
Dunn.  Jacob  P,  Dunn,  George  Dunn,  Strange 
8.  Dunn,  Hannah  M.  Tousey.  wife  of  George 
Tousey,  Sarah  Jane  Lavton,  wife  of  William 
Layton,  each  one  seventh  of  said  fourth;  and 
Francis  E.  Smith,  and  Adam  C.  Smith,  each 
one  fourteenth  of  said  fourth. 

"6th.  And  the  court  do  further  order,  ad- 
ju<lge  and  decr«H',  (hat  the  stiid  Oliver  and 
Williamsdo,  within  five  months  from  ihedateof 
this  decree,  by  deeds,  with  special  covenants, 
to  be  prepared  by  each  of  said  parties  for  their 
respective  interests,  convey  to  each  of  said 
parties,  in  fee-simple,  the  undivided  propwrtion 
of  said  trust  estate  affixed  to  his  or  her  name 
as  aforesaid,  together  with  the  undivided  in- 
terests in  the  same  pro|>ortion8  in  the  wharves. 
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ferries,  &c.,  heretofore  reserved  for  the  use  of 
the  said  Oliver  and  Williams,  in  their  former 
coDvevances;  and  also  the  same  proportions  of 
all  public  edifices,  raaferiHls.  and  advantajjes 
heretofore  reserved  to  the  said  Oliver  and  Will- 
iams, saving  to  said  Oliver  and  Williams  the 
hotel  materialH;  and  also,  in  the  same  propor- 
tions, the  interests  remaining  in  the  said  Oliver 
and  Williams  in  and  to  the  following  common 
and  other  property,  that  is  to  say:  lots  num- 
bered 109,  no.  111,  119,  120.  121.  162,  and 
168.  in  the  town  of  Toledo,  and  any  others  in 
which  there  Is  any  such  interest  in  said  Oliver 
and  Williams,  they,  the  said  Oliver  and  Will 
lams,  retaining  in  themselves  only  the  propor- 
tions jHjrtaining  to  them  and  ascertained  as 
aforesaid.  And  it  is  further  decreed,  that  the 
said  Oliver  and  Williams  permit  the  said 
parties,  respectively,  to  enter  into  the  posses- 
sion and  enjoyment  of  their  said  portion  of  said 
estate  as  tenants  in  common.  And  it  is  further 
ordered  and  decreed,  that  the  said  Oliver  and 
Williams  do,  within  the  said  sixty  days,  trans- 
fer to  the  said  parties  respectively,  without  re- 
course, in  the  same  proportions,  llie  demand 
on  the  books  of  said  Oliver  and  Williams 
against  Andrew  Palmer,  as  agent,  now  amount- 
ing, according  to  the  report  of  the  muster,  to 
the  sum  of  ^5,568.79;  and  the  like  denuuul 
against  Edward  Bissell,  now  amounting, 
according  to  said  report,  to  the  sum  of 
355»]  •$2,427.35;  and  also  the  like  demand 
against  Stephen  B.  Comstock,  now amouniing, 
according  to  said  report,  to  the  sum  of  ){;U7G.t52: 
the  said  three  sums  beincr  reported  as  due  from 
the  said  Palmer,  Bissell.  and  Comst(><  k,  of 
moneys  which  came  to  their  hands  as  agents 
connected  with  the  sale  of  lot*  and  ini|)rove 
ments  in  said  town  of  Toledo. 

"  7lh.    It  is  further  ordered  and  decreed,  in 
respect  of  the  moneys  heretofore  received  by  the 
Baid  Oliver  and  Williams,  or  either  of  ihem, 
from  sales,  rents,  or  otherwise,  arising  from 
either  ot  said  tracts  of  land,  which  Is  not  iil 
lowed  to  the  siud  Oliver  and  Williams  for  com 
pcnsation  for  their  services,  or  for  expenst's  on 
account  of  said  trust  property,  that  tbrre  re 
mains  in  their  hands,  as  said  trustees,  the  f^um 
of  12,287.35;  which  sahl  sum  is  held  by  them 
in  trust  for  themselves  and  the  other  parties,  in 
the  same  proportions  hereinbefore  found  an<i 
decreed  as  to  the  said  trust  lands;  and  appor 
tioninjs^  the  same  according  to  said  rule,  the  par- 
ties will  be  entitle<i  to  the  following  sums: 

To  said  Alexander  H.  Ewing  •      -  $781.76 

John  Rowan  392.35 

Itobert  Piatt  ....  178.40 
John  O.  Worthington  -  ■  -  173.40 
William  Oliver  ....  130.78 
Micajah  T.  Williams  -  65.39 

Alice  Worthington,  executrix  and 

trustee  of  Wm.  M.  W.    -      -  173.40 
heirs  of  John  H.  Piatt    -      -      -  346.80 

"And  of  the  share  of  the  said  John  H.  Piatt, 
the  following  are  the  portions  of  his  heirs,  that 
to  to  say. 

To  Benjamin  M.  Piatt  -  -  .  $86.70 
Abraham  8.  Piatt  -  -  -  -  86.70 
Hannah  C.  Onindin  -  -  -  86.70 
John  P.  Dunn  -  -  -  n.dSi 
Jacob  P.  Dunn  -      -      -      -  12.33 
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George  Dunn  -      -      -  -.  12  Jtt 

St  range  8.  Dunn  -  -  -  -  12  83 
Hannah  M.  Toasey      -      -      -  12  33 

Sarah  Jane  Layton  -  -  -  12.33 
Francis  E.  Smith    -      -      -  -8.16 

Adam  C.  Smith  -  -  .  6.16 


"And  the  court  order  and  decree,  that  the 
said  Oliver  and  Williams  pay, within  tlvemoDths 
from  the  date  of  this  decree,  the  said  iwvcrtl 
sums,  except  those  opposite  their  own  nanies, 
with  interest;  and  in  default  thereof,  that  ex- 
ecution issue  therefor  as  at  law. 

"8th.  That  the  said  William  Oliver.  haTin/r 
held  the  legal  title  to  the  s<iulheast  ijuarter  of 
section  3,  township  3,  in  the  .said  reserre, 
trustee,  in  trust  lor  the  complainant  aad 
other  members  of  the  Piatt  Company,  on  the 
25th  day  of  July,  1835.  at  the  time  he  sold  »n<l 
•conveyeii  Uie  same  to  William  J.  [•S^O 
Daniels,  for  the  sum  of  $1,000,  whereby  ibf 
.siiid  complainant  and  the  other  mem ))en>  uf  said 
company,  their  lieirs  or  legal  representatives, 
became,  and  are  now  entitkni  to  their  pnijior 
lionate  shares  of  the  avails  of  said  sale,  with  the 
interest  which  has  accrued  thereon,  amountio^. 
in  the  aggregate,  to  $1,420;  that  Is  to  say.  eath 
are  entitled  to  the  proporti<»nate  shares  of  said 
avails  annexed  to  their  najues  K^pectivtly,  vii. . 

The  c<)nii)Iuinant.  one eiglitb  part.  $177.60 
Alexander  11,  Ewing,  three  eighth 

parts.  B81SI 

John  O.  Worthington.  one  eighth 

part,   177.56 

Alice  Worthington,  as  executrix 

and  trustee  of  Wm.  M.  Worth- 

ingtjm,  dec'd,  one  eighth  i>art.  177.50 
The  heirs  of  J.  H.  Piatt,  deceased. 


two  eighth  parta,  855.00 

That  is  to  say,  of  the  sliare  of  the  said  John 
II.  Plat!,  his  heirs  are  entitled  as  follows,  to 
wit. : 

Benjamin  M.  Piatt  the  sum  of  -  $88.75 
Abraham  S.  Pialt  ....  88.73 
Hannah  C.  Grandin  -  -  -  88.75 
John  P.  Dunn  .  .  .  .  1168 
Jacob  P.  Dunn    ....  12.68 

George  Dunn  12.68 

Strange  8.  Dunn  -  12.68 

Ilannan  M.  Tousey  .  12.68 

Sarah  Jane  Layton  •  •  12.68 
Francis  E.  Smith    -      -  -  6.84 

Adam  C.  Smith  ....  6.84 


"  It  is  therefore  further  dt^reed,  tli«t  the  aid 
defendant.  Oliver,  do,  within  five  months  fmn 
this  date,  pay  to  the  complainant  and  the  hein 
and  legal  n'presenlalivea  of  the  origtnd  pro- 
prietors of  the  Pint!  ('ompnny  the  aliove  miBi^ 
annexed  to  their  res|>ective  names,  m'ilh  iatoei* 
from  this  date,  or  that  executions  teaetlwrefor 
as  on  judgments  at  law. 

"9th.  That  Mary  P.  Ewing.  in  bar  own 
right,  and  the  said  Ah'xander  H.  Ewing.  io 
right  of  his  wife,  the  said  Mary  P.  Ewing.  &iBg 
invested  with  tlie  legal  title  to  the  n<vtliv<K 
quarter  of  section  3,  town.«hip3.  in  said  raacm. 
as  trustee,  intrust  for  the  complainant  mod  tbnr 
now  holding  ami  repres<'nting  their  lotcfvrt  ia 
the  Piatt  Company:  that  is  to  my,  in  trail  for 
tlie  persons,  and  in  the  proportions  ^tm^Md  lo 
their  respective  names,  as  follows: 

How ABD  8. 
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The  complainant,  one  eighth 
part,  20  acres. 

Alexander  H.  Ewing,  three 
eighth  parts.       •       •       -  60 

John  G.  VVorthington.one  eighth 
part,  20 

Alice  Worthincton.  executrix 
and  trustee  of  Wm.  M.  Worth- 
inp:ton,  deceased,  one  eighth 
part,  20 

Hfirsof  John  H.  Piatt,  deccasetl, 
two  eighth  parts,    -      -      -  40 

That  Is  to  say : 

Btujamiu  M.  Piatt       -       -  10 
3*1  •Abraliam  S.  Piatt  -      -  10 
Ilannali  C.  Grandin.  wife  of 

Phillip  GrHudin.  10 
John  P.  Dunn  •       -      -      -     1  3  7 
Jacob  P.  Dunn      -      -    .  -        1  3.7 
George  Dunn    -      -      -      -     1  3-7 
Strange  8.  Dunn   -  •        13  7 

Hannah  M.  Tousey,  wife  of 

George  Touisey  -  13-7 
Sarah  Jane  Laytou,  wife  of  Wm. 

I^yton.  .  -  .  .  13-7 
Fnincifl  E.  Smith  -  -  -  5  7 
Adam  C.  Smith    -      ...  5-7 

"It  is  therefore  further  decreed,  that  the  said 
Alexander  H.  Ewing  an<l  Mary  P.  Ewing,  his 
wife,  do,  within  sixty  days  from  the  date  of 
this  decree,  by  deed,  with  special  covenant-s  (to 
be  prepared  by  each  of  said  imriies  for  their  n- 

peclive  interests),  convey  to  the  said  parties  in 
'-e-simple.  except  the  swd  John  G.  Worlhing- 

m.  to  whom  a  conveyance  of  his  pro{>ortion 
has  aln*ady  Ijeen  made,  the  undivided  propor- 
•ion  of  said  trust  esUite  atllxed  to  his  or  her 
'isine  as  aforesaid:  they,  the  said  Alexander  H. 
Ewing  and  Mary  P.  Ewing,  retaining  in  tliem- 
aelres  the  proportion  ])ertaining  to  tliem  a.s  as- 
certained as  Aforesaid.    And  it  is  further  de 

reed,  that  the  said  Alexander  H.  Ewinir  and 
\lary  P.  Ewing  p<'rmil  the  sjiid  pjirties  resjx'ct- 
ivdr  to  enter  into  the  ponst'ssiou  and  enjoyment 
)»f  their  said  portions  of  said  estate  as  tenants  in 
common. 

"lOlh.  As  to  the  account  on  tile  and  reported 
upon  by  the  master,  for  advances  made  by  Mar- 
tia  Baum  for  the  Port  Lawrence  Company,  the 
^mrt  find  that  the  amount  of  the  same,  with 
lata  est  to  this  time,  is  i|t2.063.96.  which  is 
ehiri^ble  upon  the  Miid  trust  estate;  and  the 
court  further  find  that  the  said  claim  is  now 
held  by  the  defendant,  Alexander  H.  Ewing. 
and  diould  be  npportioneil  to  the  several  in- 
trreiU  In  said  projierty.  except  the  proportion 
of  the  said  Oliver  and  AVilliams,  which  has 
Um  satisfied.  The  proporii()U{>  of  said  dc- 
Dind  remaining  to  l>e  satisfied  are  as  follows, 
to  wit: 

John  Rfiwan  to  pay  -  -  -  $360.08 
Jolin  U.  Piaifs  heirs  to  pay  -  820.38 
U(»liert  Piatt  to  pay  -      -  160.19 

J.  G.  Worthington  to  pay  -  160.19 
Wm.M.Worthington's  heirs  to  pay  160.19 
Alexander  II.  Ewing's  share  -  -  721 .29 
William  Oliver  s  share  -  120.86 
T.  Williams'  share  -  -60.18 

^P^lnd  thereupon  the  court  further  decree. 

PPfttt  the  said  John  Kowan.  the  heirs  of  John  H. 
Viati,  accf)nlini;  to  their  portions  asfcrtauuMl 
lo  thfa  decree,  Iiolx:rt  Piatt,  John  G.  Worthing 
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ton,  the  heirs  of  Wm.  M.  Worthington.  shall 
each  pay  the  proportion  of  said  account  afflxed 
to  their  names,  with  accruing  interest,  within 
five  months  or  in  default,  that  execution  issue 
against  each  for  his  or  her  proportion. 

***llth.  As  to  the  claim  set  up  by  ["SfSS 
Rol)ert  C.  Schenck's  answer  to  lot  No.  1  in  the 
original  plat  of  Port  Lawence.  which  was 
sold  to  William  C.  Schenck,  and  for  which 
Martin  Haum.  tru.stee.  in  his  lifetime  issued  a 
certificate  to  Egbert  T.  Smith,  who  afterwards 
awgned  the  same  to  the  said  Rt)hert  C.  Schenck, 
who  now  holds  it  in  his  own  right,  the  bill  is 
dismissed,  without  any  prejudice  to  his  (the  said 
Schenck's)  right,  and  ne  has  leave  to  withdraw 
from  the  files  of  this  court  his  answer  and  other 
papers  relating  thereto. 

"12th.  As  to  the  costs  in  thissuil,  it  is  ordered 
that  the  costs  of  this  suit  In*  paid  by  the  de- 
fendants, acconling  to  their  several  interestsas- 
certained  by  this  decn'e.  within  four  months, 
into  the  hands  of  the  clerk,  one  docket  fee  only 
to  be  taxed,  and  that  to  the  complainant;  and 
in  default  of  payment,  execution  may  issue  as 
by  law.  And  the  court  allow  to  Master  Perry 
the  sum  of  $618  for  his  services  and  expen.ses, 
to  be  taxed  in  the  costs — of  which  there  has 
lieen  paid  to  him  $50  by  the  defendant.  A.  H. 
Ewing.  and  $50  by  the  said  Rolwrt  Piatt;  the 
balance  of  the  allowance  onlv  to  be  paid  said 
Perry,  and  the  said  Ewing  and  Piatt  to  be  cred- 
ited with  their  said  advances.  And  the  court 
allow  to  Master  Mansfield,  to  be  taxed,  the  sum 
of  $75.  for  his  services  in  this  case." 

From  this  decree  an  appeal  brought  the  case 
up  to  this  c<mrt. 

Meurt,  Stanberry  and  Ewing  for  the  appel 
lants. 

Meturrn.  Pirtle  and  fkott  for  the  appellees. 

The  printed  briefs  in  the  case  occupied  nearly 
one  hundred  pages.  It  is  difficult  to  give  a 
condensed  sUitement  of  the  arguments  of  the 
counsel,  because  many  of  them  were  founded 
upon  matters  of  evidence,  which  it  was  impos- 
sible lo  embrace  In  the  foregoing  statement  of 
the  case. 

Mr.  Stanberry  divided  his  argument  into  the 
following  heads,  under  each  of  which  he  refer- 
red to  various  portions  of  the  reconl : 

1.  The  formation  of  Port  Lawrence  Com- 
pany. 

After  narrating  its  history,  he  said: 
The  Port  Lawrence  Company  was  strictly  an 
association  of  companies,  rather  than  of  indi- 
viduals; each  of  its  constitvient  companies  con- 
tinued its  separate  existence,  and  held  st^parate 
estate;  the  union  only  extended  to  the  proj)- 
erly  held  in  common:  the  eleven  memlx^rs  of 
the  new  company  cntere<l  into  no  new  arrange- 
ment, changing  the  quantum  of  interest  of  the 
meml>er8  of  its  constituent  companies.  All 
that  was  settled,  in  that  respect,  was.  that  each 
company  should  contribute  one  half  to  capital 
and  expenses,  and  own  one  half  of  the  stock, 
leaving  each  company  to  adjust  the  interests  of 
its  respective  memlxirs  in  its  moiety  of  the  con- 
cern. 

In  every  sense,  this  was  a  partnership,  not 
simply  a  tenantcy  in  comm(m.  The  capital 
was  real  estate,  notacquirofl  for  division  among 
the  owners,  but  for  spt'culation.  It  wjis  to  to 
laid  out  in  a  •city,  recpiiring  further  [*JJf59 
advances  from  the  partners  in  the  way  of  ex- 
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peodltores,  and  lo  be  sold,  in  pnivels,  for  the 

common  profit. 

The  Buiim  C'unipuny,  in  thdr  articles,  cull 
themselves  a  partnership. 

See  letter  of  inst ructions  of  Piatt  Company, 
in  which  they  say  their  object  is  to  buy  for  sale 
and  profit,  for  their  common  benefit. 

The  modem  uuthorilies  are  full  lo  the  point, 
that,  in  the  estimation  of  a  court  of  equitv,  real 
estate,  held  us  purtaenhip  anets,  is  oooaldered 
a»  penoual  estate. 

Mr.  JwHee  Story,  in  his  Commentaries  on 
E(iuitv.  Vol.  I.,  pjuje  024,  in  tnaling  of  part- 
ntuiihip  property,  says:  "A  court  of  equity 
considers  the  real  estate,  to  all  intents  md  pur- 
pose's, as  personal  estate,  and  svihjpct.s  ii  to  all 
the  equitable  right^i  and  liens  of  the  part  uers 
which  would  apply  to  it  if  it  were  personal  es- 
tate. And  this  d(H'trine  not  only  prevails  iw 
between  the  purtners  ihemselves  and  their  cred- 
itors, but  (as  it  sliould  seem)  lietween  the  rep- 
resentatives of  the  partners  also.  So  tliat  real 
estate,  held  in  fee  for  the  purluership,  and  us 
a  part  of  it.s  funds,  will,  upon  the  death  of  one 
partner,  belonj;.  in  equity,  not  to  the  heirs  at- 
law,  but  to  the  |K.Tsonul  repre-sentudves,"  «fcc. 

Mr,  iManberiQ  then  (juoted  Collver  on  Part- 
nership. 70,  and  7  Cond.  Eng.  Ch.  Ii..  215;  5 
Cond.  Eng.  K<  p..  383;  80hioRen..;3(5t. 

2.  Operations  and  state  of  the  Port  Lawrence 
Company,  from  its  organizaton  until  Septem- 
ber, 1821. 

The  history  of  the  Company  was  traced  from 
year  to  year. 

8.  General  allegation  of  fraud,  and  the  trans- 
act ions  snhseijnt-nt  to  relinquishment. 

We  have,  lirst,  the  general  allegation  of 
fraudulent  combination  between  Baum,  Oliver, 
and  Williams,  to  (-heat  the  Piatt  Company 
out  of  their  five  quarter-sections,  and  tliefr 
moiety  of  the  Port  Lawrence  Company  Lauds. 
The  rules  of  pleading  in  eouity  do  not  admit 
this  general  ul legation  of  fraud,  but  require 
the  facts  which  constitute  it  to  be  averred,  that 
isxue  may  be  tuken  on  them.  In  answer  to 
such  genenU  ullegation,  a  general  denial  is  sutli- 
cieut.    ( Wkiie  v.'  JlaU,  12  Vcs.,  323.) 

The  time  of  this  combination  is  laid  in  the 
early  purl  of  the  year  1822.  The  allegation  is 
first  made  in  1836.  years  after  the  death  of 
Baura.  It  therefore  affects  the  dead  as  well  as 
the  living.  It  i.s,  besides,  an  allegation  of  breach 
of  trust,  as  well  a»  fraud.  The  sort  of  proof 
which  is  required  to  make  out  such  a  case,  is 
well  stated  ov  Mr.  Justice  Story,  in  Prevo$t  v. 
Gratz  (6  Wh^l.,  498). 

"Fraud  or  breach  of  trust  ought  not  lightly 
to  be  imputed  to  the  living,  for  the  legal  pre- 

8unipliiin  is  the  other  way;  and  us  to  the  dead, 
who  are  not  here  to  answer  for  themselves,  it 
would  be  the  heit;lit  of  injustice  and  cruelty  to 
disturb  their  a-shes.  and  violate  the  .sanctity  of 
the  grave,  unless  the  evidence  of  fraud  be  clear 
beyond  a  reasonable  doubt." 
300*)  •Baum  lived  many  years  after  this 
transaction,  and  during  his  life  it  was  not  ques- 
tioned. He  is  not  here  to  answer  for  him.si>lf. 
and  those  who  represent  him.  and  have  hud  the 
custody  of  his  papt  rs,  make  common  law-e 
with  the  complainant.  (See  A.  H.  Ewing's 
answer,  p.  81,  and  his  deposition,  p.  361.) 

It  is  verv  proper  in  such  a  case,  where  fraud 
and  breadi  of  trust  an  imputed  to  the  detd. 


and  attempted  to  be  raised  upon  presump- 
tions from  conduct,  to  loolL  to  tiie  characty  of 
the  deceased.  , 
The  whole  case  shows  that  Baum  was  es- 
teemed by  all  parties  a  man  of  the  strictcat  i 
honor,  and  had  the  fullest  confidence  of  liis  ss- 
so<*iates. 

I    4.  Oliver's  agencv. 

I    The  bill  allc^  'that,  on  the  14th  August. 

1817,  Baum,  with  the  advice  and  con^  nt  of  Ihf- 
I  company,  appointed  Oliver  agent  to  lay  out  the 

I  town  (with  Sdienck's  assiatanoe).  and  to  attend  i 

\  to  the  concerns  of  the  company;  which  ajreury 
Oliver  accepted,  and  has  continued  such  agent 
ever  ^oe. 

Oliver  answers  that  he  was  appointed  a^nt 
August  14,  1817;  that  his  uppoiutuient  wat.  for 
one  year;  that  about  the  month  of  .May,  18IS. 
he  wius  elected  cnshier  of  the  Miami  E\p*>rtinf 
Company,  a  bunk  at  (  incinnali;  tliul  heenterr'l 
upon  his*  duties  of  cashier  about  the  Istof  July. 

1818,  and  considerinii  these  duties  incompatible 
with  his  Port  Lawrence  agency,  iK'fore  enter- 
ing on  hls|duties  as  cashier,  he  resigned  his 
agency  to  Raum,  settled  his  nccouDts.  and  de- 
livered to  Baum  all  moneys  tud  papers  relatinj: 
thereto. 

On  the  14th  August,  1818.  Oliver  st>ld  half 
:  his  interest  in  Port  Lawrence  Company  to  ^•leele 
and  I^ytle.  they  assuming  all  lintiilitics;  und  iv. 
March,  1819,  he  sold,  in  like  manner,  the  other 
half  to  Erabree  and  Williams.  ' 

The  ulleguticm  of  the  continuimr  ac»  ncy  c' 
Oliver  is  met  by  the  direct  denial  of  the  answerii. 
which  allege  that,  as  originally  eonslitiited.  it 
wjus  to  Continue  but  one  year,  and  actually  ttf- 
mioated  in  less  than  a  year,  on  the  4th  Jo^, 
1818. 

Next,  and  what  is  inufh  niot-e  satisfactory,  wr 
have  the  express  limilaiion  of  the  agency  to  the 
period  of  one  year,  and  the  salary  of  |1,900.  la 
the  letter  of  Baum  to  Oliver,  of  Augtist  14. 1817; 
the  testimony  of  Gano,  that  Oliver's  whole 
time  fkwn  July,  1818,  for  the  succeeding  four 
years,  was  directed  t«  his  duties  as  cashier:  the 
allowance  of  the  salary  down  to  July  4,  1818. 
and  no  longer:  the  total  absence  of  eri- 
dence  of  any  renewal  of  the  appoint  mail  of 
agent,  or  the  payment  of  any  salary  after  that 
date,  and  the  special  power  given  by  Baum  lo 
Oliver,  on  the  Ist  September,  1825,  to  coHect 
money  due  to  Baum  on  the  Port  t.awrene« con- 
cern. 

It  well  appears,  therefore,  that  Oliver's  nela 
tion  to  Port  Lawrence  Company,  as  ngmi. 
ceiised  on  tlie  4th  .Tulv,  1818,  and  that  his  r»U 
tion  as  partner  ceased  in  the  month  of  March. 

1819,  when  he  sold  hts  remslning  iotcros. 

witliont  recourse,  to  Embree  and  William.* 
*From  that  time  his  only  relation  to  1*361 
tbb  company  was  as  a  parchaserof  lotsmBiM 

Lawrence. 

But  if  his  relation  as  agent  continued,  ihi^ 
was  nothing  In  that  to  prevoit  his  pankMMf 
the  lands  of  the  compaiMr,  in  pajaSMi  ST  •» 

lection  of  a  bona  Jide  debt, 
n.  1  lie  certificate  of  $91S.07. 

The  hill  alleges  that  this  was  a  fals*'  ivrtifi- 
cate,  puriHirling  to  have  lH«en  given  to  Olint 
by  Baum.  for  nioneys  rcfundaa  h|r  Ohm  to 
purcli-isers  of  loijj  in  Port  Lawrence;  lliat  tht 
iruuMiciiouH  in  reatpect  to  it  were 
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piaintiff  and  other  members  of  the  Piatt  Com- 
panj.  Oliver  fraudulcDtly  attached  three  of 
ttieir  five  quarit-r  sr(  tiona,  and  puivfaaied  them 
under  thai  prrKetnling. 

[  ¥r.  ffbin^trry  here  refened  to  many  parts 
"f  the  ri  <  or. 1.  to  show  that  the  debt  w      j  ist; 


the  law  as  to  the  attachment,  at  least,  fixed  the 
fate  of  the  landtt  attached  beyond  reversal,  p. 
496. 

Odc  judge  doubted  if  the  Attachment  Act, 
making  the  eipiitable  Interest  tangible,  dtd  nho 
make  it  sulijt'ct  to  cxtcuiidn.    Tfic  <uui(  was 


thia  personal  deioaodtt  were  made  fur  payment  of  opinion  that  the  condemuution  gave  the  court 

rrantbe  pfaintiff  and  other  memben  of  the   " —      *  *  '  

PiitU  (  'oiii(>.iriy :  and  that  tho  ttsnsaction  was 
no;  a  Sit*t;ret  one.  J 

Three  objectlooB  are  taken  in  the  bill  to  the 
{•roceedinni  in  ailactunent  tindm  this  certificate 
cf  debt. 

Ut.  That  Michigan  had  no  jmrimliclion. 

-  i.  Thnt  i-iTtificate  wa*?  not  n  vatifi  cl-iim. 
That  the  pnieeedingt*  weie  fruuduii'iu. 


power  to  Issue  final  process  of  execnticm.p.  496. 

JIaten  V.  Laif  (2  N.  ITrtinp'^hire  Rep  ,  KJI 
was  a  case  of  pledge  of  personalty ;  and  it  was 
held  that  the  interest  of  the  owner  could  not  be 
seissed  in  attachment.  The  court  say  snrh  nn 
interest  is  made  liable  in  tiome  of  the  8tuic>»  by 
statute. 

It  appears  frntn  the  case  of  Kitt^-rulge  v.  /»  h 
it/irK{Ji  N.  IIun>p.  Uvp.,  809),  that  an  equity  of 


The  court  below  decided  against  their  valid- 1  redemption  in  land  is  subject  to  attachmient, 

I'.y.  upon  another  irrotmd.  viz.,  that  the  CHtate  even  in  that  Stale. 

of  ilif  i)anie«  to  tlu-  uttju  hinciii  could  not  Ixi  (Badlamv.  Tucker,  1  Pick,  llep.,  31)9.)  The 
ircicheo  l»y  tli:ii  process.  :  court  guy  it  is  only  by  stntute  that  e<piilics  or 

'    See  the  Michigan  statute  as  to  attachments,  '  liirlit.--  to  redeem  are  subject  to  attachment  by 


, >ihich  embraces  all  "rights,  ereditH,  moneys 
,  hod  elTectK,  goods  and  chattels,  lands  and  tenc- 
tik^ua."   (Laws  of  Michigan  Territory,  chap. 
ttJ.  No.  18D.  Cong.  Law  l!ib..  899.) 
Raum  was  a  party,  and  be  held  the  final  cer- 


oid inary  process.  an<i  no  statute,  in  Massachu 
setts,  has  authorized  the  atuichment  of  such  in* 

tcrest  in  personal  property. 

See  revised  statutes  of  Maviacbnsettii  of  18!J8. 
I  chap.  90,  s<!C.  23.  and  24.    TJie  aftm  liincnt  in 


e  showing  full  payment.    The  debt  watt  that  State  is  ordinary  mesne  procetss,  and  exe 
J]  due.  prim.-irilT  from  hlm^  as  the  acting  I  cutlon  upon  it  by  statute  provision  only  goes 
partner,  and  w<is  ruiscd  by  advanci^s  :it  IiIm  re    itirMiiist  tiuch  interests  as  are  Bubject4o  execution 

C:,  io  Ayfihiti.gi>  of  his  parBoual  cuveuauts.  i  at  law. 
laoJIIlMbn  was  A  fund  he  held  as  in-)  Jaek»on,ex  dem.  Ireland,  v.  i/utf  (90  John's 
demnity  against  those  advanrcs.  rk-f  tTlainly  Ren  ,  ^^1),  l  id  ii  bv  C'irciiii  Cmiit  to  shmv  that 
hsd  aaesLate,  u  right,  Subordinate  to  hisuhiaie  ,  au  equity  of  rednnjjtioii  i  iii]ni>t  U'  attached, 
or  Ueci  on  iht^*  rands,  the  members  of  Piatt  |  It  was  a  Hale  under  judirincnt  and  execution 
CJompany  l  il  t  a  right  in  thcj^;  lands;  they  were  nf  the  equity  of  rednnpl iuii  of  mnrtgngeor. 
entitled  totuen)^i(l6r  Uiadisbta  wexediMJmrji^ed; ,  lleld.tltai  llm  equity  <>t'  ledeuipiiua  did  pass  by 
tbeir  inlendfipihiy^ply  an  equity  of  redonp- 1  the  sale;  and  itappeai  ini;  the  sale  did  not  satisfy 
tioiL  the  judL'iiieiil  (wliuii  wus  on  llie  mortgage 

It  fleemfl  to  us  a  Maxthog  doctrine,  upon  U|del»(),  it  wns  held  tliat  th«  [nirchiUier  look,  sub- 
Wl  filed  io  another  jurisdklfiin,  ooUnUrraliy.  to  ject  *io  the  rem. tinder  due  ou  the  judg  [*803 
"  M  these  attacbmeut  proceeding"*  a  nnfiity,   ineni.    (S«-e  Wntn-!*  ,t  nl  v.  Stururt^  1  Caines' 
i y*, court  of  Miehigim  hiul  exclusive  jnrisdic-  (  asesi  in  Ihtor,  tiT,  to  ^;inie  point  ; 
lion  of  the  territory  in  which  thew  hin<ls  were  i     0.  The  niort;r;i<ie. 

iteaie.  That  was  decided  in  the  ('ircuil  Court.  On  the  "iTtli  .Viijust.  !S_M.  IJ.ium.  for  the 
tW  court  in  Michigan  specially  ordered  a  .'^ah-  fonsider.iiion  ol  ^\ J7.  (onveys  to  Oliver. 

''these  lands  (210),  nod  now  il  is  claimed  thai  '  in  fee,  tracts  1,  S(i  ami  ST.  exeept sixty aicres 
li»  whole  proci»Mli||csW;|K»id,  not  sim|dy  voida  ,  ull  upper  end  of  Sti,  sold  to  Tromley  and  Fren- 
Meon  writ  of  ^rxoWkl^  absolutely  null;  and  :  ti«^.  Haum  covenant«  that  he  is  the  true  owner, 
Ihtl,  tOO»  by  a  couK  of  aqiptybuir  jonadictiojD,  in  and  hath  full  power  \n  sell,  and  witli  general 


a  coDaterafprocecdrng 
868*]    *The  proceeding  diifefs  wholly  from 

Ik'    ••:.;i'iiiv   sill'  o:-  execution,  in 


warranty.  The  condition  ib,  that  upon  pay- 
ment of  $1,8SA.47,  "  the  sum  due  Oliver  from 

lianin  an<l  his  assoeiales.  in  the  p-  'chaseof  sjlid 
iiie  judgrueuL  t)t  JLhi^^urt  is  oua  thing,  i  property,"  ou  or  licforc  the  January,  1824, 
s  proceeding  by  ^riRBttCSfntte another,  { with  interest  from  September  1, 1898,  tfaemort- 

t  .-iie  1  I  :i  by  the  party.     •  .  gage  to  he  void, 

^^aia  Is  a  proceeding  inj^^^hx  which  thei  Tho-  bill  alleges  that  tiuti  mortgage  was  a 
«itrt  acts  upon  the  thing,  atftaiMa,  speeUdly.  I  fraudulent,  secret  contrivance  to  cheat  the 

^■jlMcfion  '  F  \- .  !  owners  out  of  their  property 

^pfa  think  ikw  toutiiorilies  cited  in  the  Circuit      That  the  [irt  ten.«k  thttHhtr«Wii.sfl,hyo.47due 

IJ^Mnt  do  not  sustain  this  doctrine.  I  to  Oliver  nan  false. 

rrL-i-  ri1ii  d  111  1  iivi;ii  f'ourt.  {BiffUliiiL  I  Tliat  Hauni  had  no  iHnv<  r  to  ^Hp  mortgage. 
J-ATfj-"^'     .  y  iJiiiXi«.:k,  ALU  '  I  j  or  in  any  nniniH'r  to  UMivey  any  lands,  except 

'jybe  4|DeMJon8  of  the  velidi  v  oi  the  sale  of  I  1  and  2.' 

eipury  .J  n  •!<  inpi i. ):i  in  I  w.ds,  under  the  j     J//'.  .S'//fy;/*/'rrv  liCTC  examined  the  record  and 
ji.;|:Lv.ij.M,u,tLL.L^u;       AI.u  >  i  iii' i   a  i"*  raised;  and  :  contended  that  there  was  nothin.ti  fraudident  or 
tt^nBand  that  questii'tj  Uit  imi  in  .  q  decidcni '  secret  about  it:  that  the  debi.  was  ju.stly  <lue, 
^jyTb-^upr.  rrm  Oourtor  Maryland.    The  stat- ;  and  that  Hanut  had  full  power  to  sell  or  mort- 
';ie  frf  Marxl  oid,  of  1715,  chap,  40.  make.s .  gage.    With  regard  to  Ihinin's  powers,  he  said: 
git.pU  I Tiri  chattels,  ClteA\\»,  &C."  liable  loj     It  is.  then,  not  diKpiite<i  thai  there  was  no 
iiitu  biiieikt.    The  statute  of  179S,  chap.  56.  m  j  written  appointment,  powt^r  of  attorney,  or  dec- 
j:tniU.iei]eti«Mita,eoods.  chattels,  and  credit^ ^  kralieni  of  thepovm^or  tmst  vested  in  Bauni. 
TtjLs<  <>urT.  ill  I  lj.  <  ,1  .  Ip  ki  that  the  de-   lie  wim  unide  ihe  agent  or  ini.stoe  for  the  six 
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pany.  At  the  time  of  his  appointment,  the 
certificates  of  title  stood  in  the  names  of  the 
agcntH  who  made  tlie  purchase  at  Wooster.  It 
is  admitted,  by  the  rtmcndf^d  bill,  that  it  was 
tlun  ai|;roc'd  thai  all  the  cerliflcates  should  be 
assigne<i  to  him ;  but  it  is  allegt^l  iu  the  same 
bill  that  the  asDiguments  were  made  just  prior 
to  the  relinquiifhment  in  1821.  The  answers 
are  express,  that  all  the  fnicts  were  itsMiirncd  in 
1817,  and  the  subsequent  auri  mure  formal  as- 
signments were  nuuie  necesstiry  on  tiie  Tvlln* 
quishment. 

The  nature  of  the  business  required  that  the 
title  should  be  vested  In  Baum: 

Ist.  To  prevent  difficulties  from  deaths  in  a 
company  of  elcvmi  members,  thereby  embar- 
rassing the  transfer  of  title  to  a  mnltitude  of 
purchaser;!. 

2d.  Baiiin  sold  with  his  personal  covenants 
to  make  title,  wiru  h  neoeawrily  implied  tliat 

the  title  was  in  him. 

He  had  power  t4>  sell  all  the  lands,  on  spectl- 
lution,  or  tor  the  debts  of  the  oompanv. 

The  bill  ftlleires  that  no  power  of  sale  or 
moriirngc  was  given  an  tu  any  other  lauds  than 
1  and  2, 

304*]  *The  answers  are  responsive,  and  ex- 
pressly allege  ilie  contrary;  and  there  is  nothing 
contradictory  in  the  proof. 

We  have  so  far  considered  Baum's  powers  as 
originally  granted;  hut  at  the  date  of  the  morl 
gage  they  stand  on  di(Tt  r  !  (    i  nin! 

A  power  originally  conferred,  even  by  writ- 
inff,  may  be  enlarged  nibaequcntly,  and  tbls 
eoTargementlM  piroved  bgrpvrol.  (StovyEq.. 

d7 ) 

ift  Is  admitted  that  the  title  to  the  onrelln* 
quished  l  ind^  was  formally  transferred  to Baum 

in  September,  1821. 
The  l»iU  all^ies  that  this  transfer  waa  for  the 

sole  purpose  of  the  relinqiiishmcnt  and  appro- 
priatiun  to  the  unrelinquished  lands. 

This  allegation  is  denied  by  the  answers,  and 
no  proof  to  eontmdiot 

The  complainant  iulnHluees  Baum's  letters 
to  Brown  of  1882  and  1828:  which  statetbat all 
the  lands  were  transferred  to  him  for  conven 
ience  of  sale  and  convey  aiice. 

Clothing  a  pftrson  with  apparent  ownership 
and  right  to  sell,  implies  that  the  ap|wrent  is 
the  real  authority.    (Story  on  Agency,  108.) 

Now,  iiad  Bauin  power  to  mortgage  for  the 
debts  of  the  company? 

Ist.  On  bill  and  answer  that  power  must  be 
taken  to  have  been  expn  s.^ly  «riven  in  the  begin- 
ning, and  consequently  existed  in  August, 
the  date  of  the  niortgnge. 

2d.  Hilt  it  i^  TV  ssaril^'  implied,  at  that  time, 
the  title  was  iu  him.  without  limitation.  lie 
liad  Incurred  lialiiliiies  for  the  company,  and 
there  w.t:  nn  othrr  fund  provided  for  the  debts 
but  these  laiul.H.  He  might  even  sell  them — 
for  a  power  to  raise  money  out  of  an  estate  au* 
thorizes  a  sale.    (1  Atk..  421.) 

iki.  Ii  is  further  implied  by  ucquicsceiiec. 
(Story  on  Agency,  60.)  In  .lanuary,  1828. 
Baum  sells  thirty  acres  to  Prentiss  and  thirty 
acres  to  Tromley.  of  which  the  company  are 
notified  by  the  circular  of  1824,  and  to  which 
no  objection  is  made. 

So.  too,  the  acquiescence  in  this  mortgage, 
nniiticd  to  the  compan\'.  by  the  same  circidar. 

4t  h.  But  the  powers  of  Baum  are  greatly  en- 
«8« 


larged  when  -we  reirftnl  his  trtie  ehararter— n' 
an  agent,  Viut  the  titiinaging  partner  of  a  {tar 
nership  in  n  al  estate— iHe  " pr«q)0iihli  negot) 
mcietnttM  " — holding  all  the  title — manag in? ; 
the  business — incurring,  by  his  personal  cove 
nants,  the  primary  liabilities. 

6th.  Besides  this  power  of  disposal  over  t) 
a.sscts,  as  managing  partner,  he  stands  in 
other  relation  to  these  lands  after  his  advam  <  s. 
At  the  time  of  the  mortgage,  his  debt  sfui 
for  advanoes  and  Ifaibuit' 


the  partnership, 

amounted  to  f  4,7r>r).2r).  (Wyllis  on  Trust«-e£ 
104;  Lambert  v.  Bainion,  1  Cha.  Ca..  IM;  Doti 
T.  LanffaUm.  Plowd.,  188.  at  top;  ChtAmer  iB 
Ttradhy,  1  .Tae.  &  Walk..  TA.) 

*The  cases  are  to  the  point,  that  a  [*36Aj 
trustee,  to  sell,  becomes  In  effect  the  owner,  op 
advaneinj,'  to  the  vahie 

There  may  be  a  tjuestion  whether  this  do^ 
trfna  applies,  in  it.s  full  fon-e.  to  realty  as  weq 
as  personalty.  UivOtert  v.  luiititnn  wa«  renl  ei- 
tate,  and  the  lord  keejKir  there  held  the  d(«o- 
trfaft. 

In  Chalmer  v.  BradUy,  whieh  wn.«;  a!sr«  a  < 
of  real  estate,  the  Master  of  the  liolb  s;tv=  he 
is  aware  of  a  distinction  between  personal  ar»dj 
real  estate;  nevertheless,  he  seems  disposed  ttt 
act  upon  the  analogy  I 

We  maintain  that  the  doctrine  applies,  in  all 
its  force,  to  the  case  at  Tmr.  for  the  shares  in 
this  real  estate  nartnership  carefully  separated 
as  they  were  from  the  fiilr  :.nd  cot.'-ni/aMe 
only  in  equity,  are  uniformly  treated  in  ibii 
court  as  personaltr. 

Baum.  then,  might  have  held  this  land  hs 
his  own.  He  might  liave  sold  it;  instead  of 
which  he  mortgaimi  it,  and  with  (rreat  retard 
for  the  interest*;  of  his  delinquent  a-vsoeinti-s 

Several  objections  are  taken  to  the  |)rtK>-H 
ings  bv  which  the  mortage  was  f<.re<  l..«Mi 
First,  tliat  they  wert^  rarnen  on  f:et-reily.  TLe 
hill  alleges  that  the  plainiiif  had  no  knowledge 
of  the  mortgage  or  the  proceedings  until  hfier 
Oliver  had  ohtained  the  patents  (wh"(  I  'iv  is  in 
Decemlier,  1830),  except  only  throuirh  ii«um'* 
circular  off  Jaanwry,  1824. 

Oliver  answers,  that  when  the  debt  secure*! 
by  the  mortgage  l)ecame  due.  he  applied  to  the 
different  members  of  the  comi>any.  and  eppe 
cially  to  the  plaintiff,  for  paymeot.'bnt  in  vain. 
That  during  the  pendency  of  procewlings  un- 
der the  mortpitre,  the  members  of  the  eompenr 
were  cognizant  thereof:  that  he  advised  the 
platnttff  of  the  proceedings,  and  urged  him  te 
pny  tin  (!,  ht,  or  his  prop<»rtion  of  it.  to  j>reve'i'. 
the  necessity  of  a  sale,  but  the  plainlifl  paid  no 
attention  to  the  reque(4. 

There  is  not  a  jiartirle  of  proof  of  the  alh^ired 
secrecy,  nor  do  these  proceedings  show  auj 
anxious  haste  to  acquire  tiito  property,  but 
quite  ihf-  fontrary. 

Oliver  .subuiils  to  a  p<>^l[Kinemenl  of  payment 
of  four  months.  He  delays  the  comiuenoe- 
ment  of  Ifirnl  pr(»eeedinir*  for  upwardsof  two 
years.  an(i  (i<  layN  a  sale  for  five  years;  to  the 
meantime  endeavoring  in  vain  to  get  bis  moMy 
from  his  debtors. 

The  ne.vi  object  iuu  to  these  proceedings,  and 
the  one  on  wliich  most  reliance  was  placed  bv 
the  Circuit  Clourt.  is  the  want  of  parlies.  It  l» 
said  the  different  members  of  the  Port  Law- 
rence Company,  or  those  reprwH-nting  their  in 
terceui,  ought  lo  have  been  made  partie*;  Wp 
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nciiniain  this  objection  would  not  have  been 
faiai  if  \u<nU-  \>\  ilt'luurrcr,  or  ut  llic  Iicuiing  in 
Uie  court  In  Michigan.  Tlie  title  was  in  Baum 
aloM.  He  fully  represented  all  the  members 
•f  the  i-<>mp:iny  Even  if  he  stood  in  the  mere 
r'CASjoo  of  a  trustee,  it  is  doublful  if  this  ob- 
jtciioo  wcMild  have  preTailod.  {Campbell  v. 
366*1  •WatMm,  H  Ohio  Rep.,  498;  11  Ves., 
m-,  3  P.  WmH..  S2:  Stoic's  £q.  PI..  145.) 

Bat  hk  true  standfaiff  was  thai  of  actiDf  part- 
ctT,  with  the  title  to  all  the  aKstts.  Tlie  othtT 
ibccaberii  of  the  company  were  durnmul  pari- 
aoa,  and  bv  the  rula  of  chancery  practice 
!>:<-d  not  to  harp  ])een  mndc  parties  (Ic-ft'mlant. 
'U'^ffd  V.  ArehbottU,  2  Taunt.,  Exparte 
y^rfiJk,  19  Vea.,  455.) 

Bit  if  Oliver  acquired  no  title  to  the  three 
'f.Krur-Mictions  by  Lhc  utlachment,  nor  to  the 
•tUier  tracta  by  the  chancery  proceedings  under 
Uk-  murtpj^.  yrt  he  did  acquire  the  lei^al  title 
to  all  lhi.;>c'  lands.  Ijy  the  buljiM.H|ueul  a-sttigu- 
mcDt  of  the  cert  iti rates  to  him  by  Baum,  and 
Ik  granting  of  the  patents.  '  » 

.,  7.  Assignment  of  final  certificates  by  Baum 
lOhTer. 

la  Deoember,  1828«  Baum  assi^^ed  to  Oliver 
flnal  certiflaiteR  for  tiacts  3  and  4.  and  the 

U;n!c  quarter  s<  eti()ns,  purchased  under  the  at- 

fMiiuntjOti  and  iu  December.  18ii9.  the  final 
omificales  for  tiacta  86  and  87;  and  in  August, 
,  ISLW,  ihe  final  certiflfHte  for  another   if  tlu 
ijuirtcr-bcctiuns.    Under  which  assiguineuUi, 
;  UHvcr  obtained  patento  in  December,  1880,  for 

^1  Hit  tracta  86  and  87. 
I  (J/r.  iititnherry  hero  examined  the  charge 
Pftiit  ihis  assignment  was  fnudulent.} 
I  Id  the  opinion  of  the  court  below,  it  ^cms 
I  lo  be  intimated  that  Baum's  whole  power  of 
■le  and  tiaasfer  was  ezhauited  by  the  mort- 
'  However  that  may  l)c  in  (he  execution 

of  ^ct  t>pccified  powurs,  it  is  supposed  the 
loclrine  does  not  apply  to  the  caAe  at  bar.  Here 
U»e  liile  was  in  Baum.  without  any  express  lim- 
ttjuion  or  <leclaratiou  of  trust.  It  wu«  uul  a 
jx'wer  carried  out  from  the  estate,  but  the 
«tioki  estate  was  vested.  (Dougl.,  292.  293; 
iWtoMT.  WttOcer,  1  Vem.,  97,  that  a  mort- 
is  not  an  exhaustion  of  a  power  of  sale.  ) 
Jkaidee.  the  transfer  was  not  the  exercise  of 
mf  new  pr^wer,  but  the  confirmation  of  the 
firs'  ad;  tlie  ratification  *tf  Oliver's  title  tmder 


^ 


lhc  mortj(a^,  after  liis  purchase  at  u  Judicial 
ate.  Baum  mifrtit  -  -  - 


I 


have  made  an  absolute  sale 

tu  Oliver  in  the  first  place,  instejMl  of  which  he 
iDi»rt^c8  the  hwd,  obtains  further  time,  and 
puts  Ouver  to  the  necessity  of  a  purchase  nn- 
*1»T  judictHl  prf)cecdinfj8,  at  a  public  sale,  open 
luctwipetition.  Uu  then  makes  the  transfer  of 
Ibe  certificates;  a  very  proper  act.  sad  such  an 
one  as  a  court  of  eqinty  would  have  compelled 
mm  lu  do;  such  an  act.  therefore,  as  in  cou- 
Hifaoe  he  was  bound  to  perform. 

Here,  as  well  iii  every  part  of  this  eas(!,  in 
wiucii  a  (^ue^tion  is  raiMxi  as  to  Bauta'h  (k>vv- 
^na,  I  rue  Kiiuatiott  must  not  be  forgotten. 
He  WHS  not  merely  an  a^eni  or  trustee,  hut  a 
joint  owner,  ami  the  luMinsi  p;irin<T;  inve.sted 
with  the  title  lo  all  the  assets  having  made  ad- 
M|«K«&,  and  incurced  personal  liabilities,  to 
full  value, 

:  "Ik  -e pHMXHidings and  transfers,  <4Jiver 
acqiuired  the  Is^al  *iiile  lo  the  four 
Waftc^aectaoiis,  fiyi  jUi^laoda  bicloded  in  the 


morl^a^c.  by  patents  issued  to  him  in  Decem- 
ber, 1850.  The  pluintifl  comes  to  be  relieved, 
and  lo  impeach  the  transactions  under  which 
that  title  was  obtainted.  From  first  to  last  he 
has  been  under  no  disjibility.  He  pretends  to 
have  been  ignorant  of  these  transactions,  but 
his  full  and  current  knowle<lge  of  them  is 
established  by  the  answers.  In  f n  (  I  admits 
notice  upon  the  emanation  of  the  patents. 

Now,  If  there  was  good  fidth  in  these  trans- 
actions, it  is  out  of  the  ((uestion  to  ask  this 
court  to  disturb  a  legal  title  upon  any  of  the 
grounds  of  irregularity  or  want  of  power 
which  are  nllege(i.  This  j-  rsjieriiilly  hO  when 
the  laches  of  lliu  plaintiff  taken  into  the  ac 
count. 

Tin-  case  of  Bergen  v.  Bennett  (I  Caincs,  !)  is 
very  much  in  i>uint  here.  That  was  tite  case 
of  a  purchase  by  a  trustee;  a  mortgagee  with 
power  to  sell;  sixteen  years  afterwards  the 
mortgageor  brought  his  bill  lo  n-deem.  Kent, 
Jmtice,  whilst  he  acknow leges  the  incapacity 
of  the  trustee  to  purchase,  holds  the  title  good, 
simply  by  the  acquiesceuce .  He  slates  the  dis- 
tinction between  the  case  of  a  bill  brought 
against  the  trustee  to  set  aside  his  legal  title, 
and  a  bill  brought  by  him  to  complete  his  pur- 
chase, and  that  equity  would  not  interfere,  as 
of  course  in  the  former  case.  Hosa^s,  "the 
ce*tui  qtte  trutt  must  come  In  a  reasonable  time 
to  Kt  aside  the  sale,  or  he  will  not  be  heard; 
and  that  what  shall  be  termed  a  reasonable 
time,  is  not  susceptible  of  a  definite  rule,  but 
tnu.'^tina  degree  depend  upon  the  circunu^tancrs 
of  the  particular  case,  and  be  guided  by  the 
sound  discretion  of  the  court.  In  this  case  the 
cf^ui  que  trutit  comes  after  sixteen  years,  fintl- 
iug  it  a  gaining  bargain,  and  being  all  that 
time  under  no  disability.'*  The  learned  Judge 
then  goes  on  to  enumerate  several  cases  of 
much  shorter  acciuiescence,  which  were  held 
barred. 

Ortgory  v.  Gregory  {I  Coop.  Chan.  Ca.,  201), 
vvius  a  purchiuse  by  a  truHlec  from  cestui  que 
trunt,  at  an  undervalue.  The  master  of  the 
Rolls  said  be  would  have  set  it  aside'if  the  ap- 
plication ha<I  iKH^n  made  in  a  retisonable  time, 
but  a  delay  of  eiirhteen  years  wj»s  too  great. 

Gkalmer  v.  Bradleit  (1  Jac.  &  Walk.,  51),  is 
to  the  same  point,  as  to  the  effect  of  acquiescence 
in  a  breach  of  trust. 

But  this  being  a  partnership,  requiring  reg- 
ular contributions  to  meet  Ifabilitles,  refusal 
or  neglect  to  contribute  w<  irks  a  forfeiture,  and 
implies  acqui<»ceuce,  under  circumstances  lees 
strong  than  in  ordinary  cases. 

Prendergast  v.  Tiuthm  (Youngc  &  Collyer, 
Ch.  Hep..  98),  decided  m  the  English  chancery 
in  1841.  was  the  ciuie  <^  a  mining  partnershif), 
in  which  a  delay  of  nine  years  to  meet  contri- 
butions was  belli  fatal  to  the  plaintiff. 

The  bill  alleges  that  the  pldntifl  was  always 
willing  to  contribute  *his  pro|K)rtion.  [*368 
but  was  never  called  upon.  The  answers  deny 
this  allegation,  and  set  out  rep(*atcd  and  earnest 
requests,  and  total  disregard  of  them. 

iluw,  iheu.  stands  the  case  of  the  plaintiff? 
He  had  engaged  in  a  parluerrihiD  adventure  in 
n!al  estate;  debts  were  coutracted  by  the  acting 
partner,  who  was  primarily  liable  up<m  his  {>er- 
sonal  covenants.  That  acting  partner  is  also 
deeply  Jutrassed  with  his  own  mdividual  liabil- 
Itin.  The  plidntUt  li  under  no  diseblUty,  ia  a 
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man  of  property,  is  fully  advincd  of  the  condi 
tion  of  afliAfn.  and  deliberately,  for  a  series  of 

years,  jibjindcn'*  the  property  and  the  acting 
partner,  lu  pnx  es-s  of  lime,  after  the  properly 
htM  changed  hands  and  greatly  appreciated  by 
the  labor  of  others,  he  comes  into  a  court  of 
equity  ft»r  relief.  Is  it  not  clear  Uml  but  for 
this  unexpected  increase  in  value  we  ahould 
never  have  heard  of  this  case? 

8.  Exchanjie  with  the  Michigan  University. 

If  the  court  should  be  agaiDst  the  appellants 
on  all  the  foregoing  point*,  and  Ix'  of  opinion 
that  Oliver  held  tracts  H.  4.  86.  and  87  for  the 
Port  Lawrence  C'onii)any.  and  the  quurier-sec- 
tions  in  trust  for  the  Piatt  Company,  we  claim 
next,  that  the  decree  was  erroneous  in  giving 
to  the«e  Cfittui*  tracts  1  am!  '1.  instead  of  mak- 
ing the  value  of  the  lands  exchanged  a  charge 
on  1  and  9. 

Tlii'se  tracts,  several  years  after  the  relin 

Siishment,  had  l)een  granted  by  Congress  to 
ft  UniFensity  of  Michigan,  and  were  acquired 
fmm  the  trustees  by  Oliver,  in  exchange  for 
tracts  3  (except  ten  acres  in  northeast  corner). 
4.  and  the  three  qaarter-sections  purchased 
under  the  atfacliment.  The  journal  of  the 
trustees  \»  exhibited  to  show  the  negotiation. 

This  part  of  the  decree  is  attempted  to  be 
BUstaiiKnl  on  two  groumlH:  that  Oliver  made 
the  exchange  as  agent  for  the  Port  Lawrence 
Company,  in  conformity  witli  an  imderstand- 
ing  formed  at  the  lime  of  the  reliiupiisbment 
to  repurchase  these  tructs;  or  if  not.  thai  as 
they  were  acquired  vrith  the  lands  of  the  Port 
Lawrence  and  Piatt  companies,  a  trust  results 
for  tlieir  use. 

First, as  to  the  alleged  intention  torepurchase, 
and  the  excUange  by  Oliver  in  conformity 
to  It 

The  original  and  amended  bills  both  allege 
that  at  the  time  of  tlic  relinquishment  of  1  and 
2.  it  was  understood  and  agreed  by  the  parties, 
that  when  at  any  time  they  should  be  olTered 
for  sale  by  the  United  States,  they  should  be 
repurchased  for  the  benefit  of  all  concerned. 

The  answer  of  Oliver  cvpressly  denies  such 
understanding  or  intent iou.  and  states  that  he 
(Oliver)  often  conversed  with  members  of  the 
company  on  the  subject  of  the  relinquish 
mcnt. 

The  answer  of  Williams  is,  that  he  was  a 
member  of  the  P<»ri  Lawn  ric»'  Company  at  the 
time  of  the  reliniiuisliment.  intimately  ac- 
quainted with  all  its  concerns  and  the  views  of 
its  Mieralx-rs.  and  never  heard  of  such  intention, 
then  or  afterwards. 

3«0*]  »[  Mr.  Stanberry  here  examined  the 
evidence  touching  this  point.] 

It  is  therefore  quite  olear  that  there  was  no 
agreement  on  the  part  of  the  company  to  re- 
purchase tracts  1  and  2;  that  the  subsequent 
acts  and  declarations  of  Baum  were  upon  his 
own  motion,  and  tlu  nioli\  e  w&s  to  secure  him- 
self first,  and  his  associates  ultimately,  from 
loss.  If  he  had  then  suceeded  in  the  re-acquisi- 
ti(»n,  his  old  !i.ssociates  miirlit  have  had  the  ele<"- 
tion  to  come  in  or  not,  lor  they  gave  him  no 
authority  to  bind  them  to  new  speculations. 

However  it  miirht  have  been  at  the  time  of 
the  menjorml,  yet  in  1828,  when  the  nei;olia- 
tion  for  the  exchange  was  begun  with  the 
riiiversily,  the  idea  of  repurchase  for  the  old 
Port  Lawrence  Company  is  absurd,  for  at  that 


date  a  majority  of  its  members  were  dead  or 
gone  to  distant  parts,  and  the  remainder  kad 

for  seven  years  al)andoned  the  concern. 

There  was  then  no  agreement  to  hind  the 
consciences  of  Oliver  or  Baum,  and  nothing 
in  their  relations  of  trnsleo  or  aeent.  if  tho-*^ 
relations  continued,  to  disable  them  from 
quiring  these  lands  upon  their  own  account 

When  1  and  2  were  relinquishes!,  the  subiert 
matter  of  the  trust  and  agency  in  regard  ti> 
those  tracts  was  ended.  There  was  no  pie  emp 
tion  right  in  the  company — no  tenant  right  of 
renewal — no  advantage  obtained  by  reason  of 
the  trust. 

"  If.  from  being  in  possession,  trustees  have 
an  opportunity  of  renewlni^  the  leasehold,  sodb 

renewal  can  only  be  for  tlieir  rrjttuin  '/v/  truMf 
but  where  the  old  lease  and  all  the  trusts  re- 
specting it  are  determined  .and  there  is  no  teuat 
right  of  renewal,  the  former  trustee  is  quf^-i 
hoe  trustee  no  longer.  The  fiduciary  relatioo 
ceases  for  want  m  an  object,  and  there  is  no 
groancf  for  exdu'linL:  ibe  lyi'indnTn  tm«ti^- 
from  being  a  purcha^ser."  ^llov.  on  Fmud!?, 
481. 

So.  during  the  contintiance  of  a  lease,  tbf 
trustee  may  purchiise  the  reversion  in  f«*. 
though  by  this  means  he  del>ars  the  r<'»r«i  jur 
(niKt  of  a  chance  of  renewal.    {If'i'f..  4S*2.) 

Next,  as  to  the  claim  that  a  trust  result*  in 
1  and  2  for  the  owners  of  the  tracts  wbkh 
Oliver  gave  for  them  in  the  exchange. 

The  lirst  objection  to  this  claim  is  founded 
on  its  multifanousness.  Here  is  trust  property 
belonging  exclusively  to  the  Piatt  CompenY, 
and  other  trust  property  belonging  exchwivdv 
to  the  Port  Lawrence  Companv.  all  of  whiiii 
has  been  applied  by  Oliver  in  tlie  purchase  of 
tracts  1  and  3.  and  which  trust  pr(^|>erty  ww 

afterwards  reclaimed  by  Oliver.  Tlii^  ' 
seeks  relief  for  these  independent  rt»iuu^ 
tnut  by  demanding  for  eara  company  itisnue 
in  1  and  'J.  and  also  itsodgliial  fuod  afterwaidl 

regained  by  Oliver. 
This  makes  such  a  case  of  multlfariousaeM 

Its  would  compel  the  court  ma  ttponte,  a!  the 
hearing,  to  refu.se  relief.  (1  Story's  Eq.  PI, 
224.  note  2:  10  Ohio  Kep..  459:  Otmphfft  V. 
McKay,  1  Mylne&  Craig.  Ch.  Kep..  mX) 

There  are  other  insuperable  objec'Jons  m 
this  residting  trust  in  \  *and  3.  It  was  ^S19 
formerly  doubted  whether  trust  moneys  couM 
be  followe<l  into  land,  so  as  lo  o|KTalc  evrn  i* 
a  lien,  in  exclu^iion  of  other  creditors.  It  b 
now  settled  that  the  lands  may  be  charged  irtik 
the  triist  fund,  and  that  is  ordinarily  the  »<*rt 
of  rc  lii  f  given  to  the  <v*/f/t.  (Hov.  on  Fmii'l*. 
468.  471 ;  WcMaee  v.  JJuffidd,  2  berg.  ^  i<»wK 
521.) 

In  some  cases  h  trust  in  the  land  so  pur 
chased  restdts  to  the  eeaftft,  but  the  case  at  bir 
is  not  of  that  class,  because. 

l.st.  Where  in  the  misappropriation  of  a  tni*i 
fund  it  has  been  confused  with  any  other  fuaJ. 
the  uniform  role  is,  simply  to  nrnkettMlMl 
fund  a  charge  on  the  new  acijuisition.  (Oip 
V.  Norton,  i  Atk.,  75.)  The  only  VtaaUSm 
upon  the  doctrine  as  eataUisbed  byLoflflBl' 
wicke  in  Orop  v.  NnrUm,  that  a  trust  nrrrrrr 
suits,  except  wore  all  the  money  is  paid  hf  ow 
|N'rs<»ii.  is.  that  where  the  joint  wmmnia  ihis 
conformiiv  with  an  agreement  of  purfha**" ' 
trust  will'  result   {mra^  v.  tMe^  %  Vei  4 
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Ika..  388:  BotUford  v.  Burr,  2  Johns.  Ch. 
Rep..  410.) 

3d.  Another  objection  to  a  resulting  trust 
in  tncts  I  and  2  i»,  that  they  were  acquired  in 
part  bv  the  individual  fumis  of  Oliver. 

Under  the  morlj^agi?  proceedini^  and  the  sub- 
sequent a'i'^icnraent  of  the  certificates.  Oliver 
ar.|uire<l.  at  the  lea«»t.  the  interest  of  Haum  in 
tncu  3  and  4,  which  tracts  formed  a  part  of 
"ine  consideration  for  tracts  I  and  2. 

Where  land  is  purchase*!  partly  with  trust 
uid  partly  with  individual  funds,  the  trust  fund 
m  appliei)  is  simply  a  charge  on  the  land,  and 
iffects  the  title  no  further.  (Willis  on  Trustees, 
M.  1  llov.  on  Frauds,  471,  472;  LeiPiJt  v.  Afad- 
4ock*,  8  Ves.,  Jun.,  150;  S.  C,  17  Ves.,  Jun.. 
47.) 

ii.    Oliver  wiis  nut  a  .strict  trustee.    lie  tli<l 
aot  stand  towanls  his  c^tuU  in  any  one  of  the 
common  fiduciary  relations.   He  Ixjlieved  him- 
•If  to  be  the  sole  owner  of  the  fund  with  which 
purcha.He<l  1  and  2. 

Where  land  is  purchased  with  a  trust  fund, 
bnt  the  party  is  not  in  a  strict  fiduciary  relation 
ind  acts  un<Icr  a  l>elief  of  his  right  to  the  fund, 
the  rule  in  et|uity  is.  to  make  the  trust  fund  or 
it*  value  a  charge  simply.  (Sara^e  v.  Carroll, 
1  Ball  &  Beattv.  20"j;  Perm  v.  Fhilip».  4  VtiS.. 
Jan..  108;  OfJt  v.  Paxton,  17  Ves.,  Jun.,  329.) 

4th.  Oliver  has  re  acquired  the  very  lands, 
the  identical  tru.st  fund  which  he  is  wiid  to 
hire  raisiippropriated  in  the  e.vchangc  for  I 
and  2.  Tliere  is  therefore  no  nece.v«ity  for  fol- 
k)wing  the  original  fund  into  the  new  acqui- 
Miinn.  either  in  the  way  of  charge  or  rej^ulting 
trust,  for  the  original  fund  is  here  undimin- 
i»b(d.  and  by  giving  it  them  the  CMtui*  are  in 
Aifu  quo. 

5th.  Another  obj(K!tion  lo  giving  the  c^Muis 

1  and  2,  is  the  difficulty  of  apportioning  their 
rwpective  interests*  in  the  new  acquisition. 

We  know  that  the  parlies  to  the  exchange 
considered  1  and  2  as  (Hjual  in  value  to  8,  4, 
snd  the  three  quarter-sections,  but  what  relative 
37  1*]  *value  they  atll.xe<l  toH,  4,  and  the  three 
qoarler- sect  ions,  we  do  not  know.  Undoubt- 
edly they  ha<l  their  own  views  of  this  relative 
nJue.  and  these  views  may  have  been  very  dis- 
^milar.  How  can  the  court  fi.x  that  relative 
value,  and  say  what  proportion  in  the  new  ac- 
qmtion  rfprest>nts  the  distinct  funds  vested 
m  it?  In  the  ordinary  ca.se  of  a  sjile  of  lands, 
where  the  agreement  settles  all  terms  but  the 
price,  a  court  of  chancery  has  never  yet  at- 
tempted to  fix  a  price  for  the  parties  bj'  the 
opinion  of  third  persons.  Even  where  the  a>n- 
tract  provides  that  the  price  shall  be  fixed  by 
arbitration,  a  court  of  chancery  will  not  c«)mpcl 
the  delinquent  |i;irty  to  choose  his  arbitrator.or 
erea  appoint  arbitrators  for  them. 

6tlL    The  vast  increus*-  in  the  value  of  1  and 

2  «inoe  the  pun  hitM-  by  Oliver,  an  increase 
broQcht  alK)ut.  in  a  great  measure,  by  the  com- 
binea  efforts  of  Oliver  and  William.",  forbids  a 
Tvsohing  trust. 

This  properly,  at  the  time  of  its  purcha.se, 
«aa  worth  only  about  $.'5. 000.  Al  the  time  of 
the  filing  of  the  bill  it  had  advanced  one  hun- 
dred fold  in  value,  mainly  by  the  constant 
eiertioaH  of  the  api)ellants. 

But  If  a  trust  did  result,  we  claim  that  the 
4mtm  ia  very  far  from  establishing  the  true 
'  njponions  of  Uic  parties  in  1  and  2. 


As  to  tracts  8,  4.  86,  and  87.  notwithstanding 
the  pHK-eedings  in  chancery,  and  the  assign- 
ments of  the  certificates  to  be  holden  invalid, 
Oliver  j'ct  had  title  to  them:  his  mortgage  re- 
mained; by  thai  he  had  the  e(iuilable  estate. 
He  subsequently  obtained  the  legal  title,  in 
trust  for  all  persons  interested  in  the  property. 
He  sells  the  pro|M'rty  for  cnsh.  an«l  the  a'-Klm'-n 
ijur  triiMt  may  attirm  or  disjillirm  the  sale.  If 
Ihey  atllrm  it.  how  will  equity  compel  him  to 
apply  the  purchase  money? 

1st.  To  the  exjMjnses  of  the  side.  2d.  To 
satisfy  the  mortgage  in  full.  3d.  The  residue 
to  the  mortgageors. 

But  if,  in.stead  of  making  this  application, 
he  lay  out  the  money  in  other  land,  and  if  the 
court  find  they  can  pursue  the  money  into  the 
land,  not  merely  as  a  charge  up')n  it.  but  to 
misc  a  resulting  trust  in  the  land  itself,  then 
the  land  will  be  applied  just  as  the  money 
which  bought  it  would  have  l)een  applied,  and 
in  the  same  profmrtions. 

If  the  mortgjiged  premises  were  exchanged 
for  land,  without  the  intermediate  sale  and  re- 
investment, the  same  couseciuences  would 
follow. 

If  it  be  found  that  Oliver  should  share  in 
equal  proportion  with  the  other  persons  in- 
teresle<l,  the  profits  of  the  bargain  he  has  made, 
then  we  take  the  value  of  the  properly  .^old 
iis  the  basis  of  our  estimate,  and  it  gives  this 
result: 

Lf»ts  3,  4.  86,  and  87,  estimated  by 
Hunt  &  Conaut.       -  $2,357  50 

Mortgage  (<leducting  all  corrections 
claimed),  with  interest  to  1830,    -    2.218  00 


Int«!re8t  of  P.  L.  Company,     -      -    $139  50 

*If  the  court  should  Iw  of  opmlon  [*372 
that  equity  ought  not  U)  give  Oliver,  the 
morgagee,  any  share  in  the  profits  of  his  own 
bargain,  nor  any  comjK'nsation  for  time, 
trouble,  and  expenscM  in  making  it,  then  the 
projjortions  would  Ije  settled  thus: 

Value  of  1  and  2  in  18:J0  (Hunt  & 
Oonant)  $4,030  00 

Paid  by  Piatt  C'ompany,  or  Oliver,  as 
the  court  shall  t\nd  in  another 
branch  of  the  case,  by  the  three 
<iuarter-sections,  worth  at  same 
lime  (Hunt  &  Couanl),     -      -      1.120  00 


3,010  00 

Oliver's  interest  in  the  mortgaged 

premises,  2.218  00 


Interest  of  Port  Lawrence  Company.    $792  00 

Oliver's  expenses,  services.  A:c.,  if  allowed, 
would,  of  course,  Ik;  deducted  ratably  from  the 
respective  interests. 

9.  We  claim,  if  a  trust  is  estahlishefl  in  1 
and  2.  that  it  was  erroneous  to  allow  the  share 
conveyed  by  Burnett  to  .Mary  P.  Ewing  to  be 
set  up  again.st  Oliver,  being  one  thirteenth  of 
Baum  Company  's  shares. 

Baum  conveyed  the  lands  included  in  the 
mortgage  U)  Oliver,  with  covenants  of  war- 
ranty, 

Aasets  desccnd("d.  upon  the  death  of  Baum, 
to  his  heirs.  With  part  of  the  assets  .so  de- 
scended, I.  e.,  the  amount  due  to  Baum  from 
the  members  of  the  Port  Lawrence  Company. 
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for  advancos,  Mary  P.  Ewing.  one  of  his  chil- 
dren and  heirs,  requires  from  B  inu  rt  tirlr  to 
an  iuterest  in  the  lands  covered  by  the  wurrauly 
of  her  father.  The  decree  defeats  Uio  Utle  to 
these  lauds,  and  allows  the  heir  to  recover 
upon  the  footing  of  the  adverse  interest  so  ac- 
quirt'd. 

We  maiiifuin  she  ia  c,stopy>pd   (Co.  Lit.,  325.) 

10.  Wu  chum,  lastly,  tliuL  ihc  decree  is  er- 
roneous as  against  Willwins.  who  well  main- 
tains the  ground  of  a  Uma^dt  piuchaaer.  with- 
out notice. 

The  bill  allefjes  notice,  by  Williams,  of  all 
the  fraudulent  omnbiaatioas  and  traasacUoas 
imputed  to  Baum  and  OllTer. 

The-se  allegations  are  met  with  full  and  un 
equivocal  duuals  in  the  answer,  which  sets 
forth  all  the  {lartlcolan  required  f <»'  the  def enae 
of  a  purchaser  without  notice. 

There  is  not  a  particle  of  proof  to  impeach 
this  answer,  or  to  i^w  that  Williams  had  any 
jcr.'  v,  ledge  of  the  fraudulent  acts  attempted  to 
bu  made  out  against  Oliver  and  Baum.  Ue 
pandiased  an  interest  in  tlie  Port  Lawrence 
Company  in  March.  1819.  He  wm  the  agent 
to  make  tlie  relinquistunent  of  1  and  2  in  Sep- 
tember, 1821.  and  d(>e.s  not  appear  again  in  the 
ctw  until  May,  IH.'U,  when  he  makes  his  first 
puiclia-se  from  Uliver.  lie  finds  Oliver  in- 
vL'sivd  with  tilc  legal  title  to  1  and  3,  which 
had  been  relinquished  ten  years  before. 

It  is  said  Williams  was  one  of  the  eestuia 
whose  property  was  wrongfully  conveyed  by 
their  trustee.  ]»kum;  that  he  must  be  presumed 
373*]  *to  have  knowledge  that  Baum  had  no 
authority  to  sell  or  mortgage  the  propx^rty. 

Id  the  first  place,  we  do  not  see,  if  this  lie  so. 
how  it  affects  his  title  to  trade  1  and  3.  The 
trust,  as  to  them,  cr  i  <  1  nt  t]i<  n  lirKjuish- 
meat.  Ten  vears  after,  he  Quds  Oliver  in- 
vested with  the  legal  title,  ud  then  purchases 
froni  him. 

Will  it  be  said  that  the  rentals  in  the  patent 
to  Oliver  for  tracts  1  and  8  affect  him  with  no- 
tice? 

.  The  patent  issued  to  Oliver  ou  the  4th  March, 
1881,  and  recites,  that,  under  the  provi.sions  of 
the  Act  of  Congrees  of  January  13,  IKiO.  "to 
authorize  the  exchange  of  certain  lots  of  land 
between  the  University  and  Martin  Baum  and 
others,"  the  University  had  transferred  1  and 
2  to  Oliver,  m  the  assignee  of  Baum. 

In  point  of  fact.  Oliver  was  not  the  assignee 
of  Baum,  of  tracts  1  and  2.  No  one  pretends 
that  this  recital  is  not  a  mistake ;  nor  can  it  be 
said  the  recitals  in  the  act  of  ("(jngres.s  notified 
Williams  that  the  phrase  "  Martin  Baum  and 
others  meant  lurtin  Baum  and  the  other 
mecnlx-rs  of  the  old  Port  Lawrence  Company. 
The  most  concluaiTe  ai^sument  to  show  it  im- 
plies no  such  notice,  is  found  In  the  teetimony 
of  Judge  Hurnett.  who.  like  Williams,  was  a 
member  of  ilial  company,  and.  being  in  the 
Senate  of  the  United  States,  voted  for  the  law. 
and  had  no  idea  that"  Martin  Baum  and  others  " 
included  the  company. 

As  to  the  other  tracts,  Oliver  held  the  pat- 
culn  withotit  any  recitals.  Williams  knew  a 
part  of  ihem  liad  once  belonged  to  the  Port 
Lawrence  Company,  but  he  fnew  no^ngto 
imncach  Oliver's  tiilc. 

Jlr.  Pirtk,  for  appellees, denied  that  this  was 
a  case  of  partnerakip.  and  cmnmented  on  the 


authorities  referretl  to  by  Mr.  flfeiniefry,  which. 

he  contended,  did  not  Justify  the  jxisition.  He 
then  traced  tiie  history  of  the  transaction,  be- 
ginning with  the  purchase  at  the  public  sale, 
and  said  thatcourir^  will  not  enforce  agreements 
in  fraud  of  the  law,  or  a^nst  public  policy,  u 
true.  That  an  sfveement  not  to  bid  St  a 
sherilT's  sale  or  al  an  auction  of  an  executor 
would  be  ugaiuHt  public  policy,  has  been  de 
cided.  The  doctrine  on  thjs  subject  was 
thoroughly  examined  in  the  case  of  Jone»  v. 
C(tmMU(^  Johns.  Cas.,  29:  1  McLean's  Rep.. 
300,  302;  2  McLean's  Hep..  21%M»eq.;  1  Story 
£q.,  390.)  But  this  doctrine  has  no  appUc»tibn 
to  this  case.  To  apply  it  no  w ,  [even  Ifth  ere  wero 
fraud,  would  be  very  much  like  a  plea  to  an 
action  of  trover  that  thenlaintiff  bad  obtained 
the  property  in  question  of  a  stranger  by 
deceitful  prn<  tu  f  s,  which  would  l>e  aljsuni 
This  suit  is  not  to  enforce  a  contract.  The 
contract  bad  been  completed  years  befcuv  the 
matters  charged  againi^t  the  defendanLs. 

There  is  nothing  corrupt  in  such  an  a^free 
ment  as  that  made  by  the  parties  in  the  Instance 
stated  in  the  plea.  Nothing  is  more  common 
than  for  bcvcral  persons  to  join  in  a  purchafteot 
lands  or  other  ^valuable  property  at  [*S74 
auction  sales.  There  was  no  more  harm  Sn 
forming  ihe  Port  Lawrence  Company  iLiit 
there  was  in  forming  the  Baum  and  Piatt  com- 
panies. There  was  no  agreement  that  one,  for 
a  certain  price,  sliould  not  bid  against  the  othcx, 
but  that  certain  tracts,  desired  By  both,  should 
bejpurchased  for  both. 

This  was  a  great  sale  advertised  over  the 
Union, at  which  i:r(  :it  numlx-rs  of  {hltsoos  were 
collected  from  diSereut  quarters.  It  was  not 
like  a  neighborhood  sale  of  chattds  by  sn 
officer,  and  fhrrc  wii-s  no  danger  of  injur}*  :  > 
the  government  or  of  the  misleading  of  soy 
maiTs  confldrace.  The  United  States  had  fixed 
a  minimum  price  on  these  land.s.  There  v*;.^ 
strong  competition;  and  a  price  so  large 
given  for  the  lands,  that  the  Port  Lawreoee 
Company  were  compelled  to  r(  lintjuish  the  >:*•• 
of  the  town  tu  the  guverumeut.  tic  the  eileci. 
at  any  rate,  was  not  a  cheat  to  the  oountry. 

It  would  be  a  flagrant  encouragement  of 
fraud  to  say,  that  because  OUver  and  l^iati  i^iu 
formed  such  a  partnership  for  their  respective 
companies  as  that  in  1817.(>liver  and  Williams 
(who  bought  of  Oliver  and  ihu.>?  came  mto  the 
Port  Lawrence  Company)  might  in  1836  cheat 
all  the  others  of  the  company  out  of  their  idism 
in  the  Port  Lawrence  lands. 

It  is  contetuled  that  Baum  did  remain  a 
tru.'itee  and  agcut  for  the  Port  Lawrence  Cum 
pan  v  in  resi>oct  to  Xos.  1  and  9.  after  the  war- 
render  to  the  United  8tatcs,as  well  as  in  respei  t 
to  tlie  other  property  of  that  company,  and 
the  lands  owned  separately  by  the  Baum  Oooi' 
pany  and  l»y  the  Pia(t  t  'omp.'iny.  That  he  WW 
agent  and  tru!>lei!  as  to  all  the  other  lands,  rx 
cept  1  and  2,  is  perfectly  apparent ;  and  that 
Oliver  acted  for  him.that  he  acted  only  through 
Uliver  for  all  the  time, is  just  at*  apparent  uoaa 
thb  record.  Baum  never  was  on  tpsee  laaos— 
nf'vcr  was  in  that  region  of  (he  ^  <»Hnty— aII 
wa.s  intrusted  to  Oliver.  Some  ti  mix)rHry  busi- 
ness was  done  by  another  Mr.  Oliver.but  under 
the  in.structIon  and  assistance  of  this  apf^-llAni 
The  duty  of  surrendering  the  lota  wa^  dune  bj 
Williams,  but  this  waaa  siagle  act. 
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Oiivercuuld  not  stjuid  «»n  iiny  bt'itcr  ;rrouiui 
Uun  BHum.  whether  he  knew  what  Uaum's 
rwwer*  were  or  not ;  or  whether  he  acte<l  jva  the 
•ul>a2ent  of  Baiiin.  or  nii-relv  a«  his  friend  and 
IT  his  nn.'ominfHiaiion,  or  not.    If  he  acfe<l  aa 
i  vnhinteer.  he  c<»uld  claim  nothing  of  Raum 
orihe  company;  bm  his  claim  must  be  upon 
Um'  eround  that  his  act.s  were  at  the  instance  of 
Joe  or  the  other.    He  cannot,  then,  separate 
iitn^elf  from  the  cli:iract«r  of  ai?ent.    lie  wil<* 
u-uas  for  the  company,  not  for  Baum  alone. 
He  stood,  then,  as  the  company's  fiduciary, and 
»»«  bound  to  know  how  Baum  stood  to  the 
company.    Raum  continued  to  be  the  aj^nt 
«nd  inwlee  for  the  other  hinds.  This  is  undcni- 
iWe.    It  K  only  said  his  acrency  may  have  ter- 
ninateii  sometime  afterwards.    He  was  just 
»  much  airent  and  trustee  for  the  lots  1  and  2 
jKf  the  relinquishment  as  l)efore.   The  inten- 
t>nn  to  reclaim  them  was  manifeste<l  by  his 
375*]  j>elitions  to  *('onirress.  These  ptititions 
uv  liHted  3inh  January.  1822:  the  lands  were 
ft  linquishitl  27lh  SeplemlK'r.l821.  In  his  letter 
to  Mr.  Brown  he  says,  "thoujrh  tlu;  petition  is 
lisned  l)y  myself  only,  still  others  have  an  In- 
towt  in  it,  to  wit:  Jacob  Burnet.  William 
>U>ol*.  M.  T.  Williams.  J.  R.  Miller,  and  John 
R<>*an.  of  Kentucky;  but  for  the  sake  of  con- 
uienie.  all  the  lands  by  the  company  were 
.iwferriil  to  me;"  and  after  havin;?  referre<l 
liie  ar^ment  in  the  petition   he  sjiys,  it 
will  gliow  "  the  just  claim  which.  I  think.  1 
■ad  nj  associates  have  on  the  covernment  for 
wiim."    What  was  that  redrcss?    ^V  hy.  that 
•agrew  should  allow  them  to  purchase  the 
O  and  2.  so  that  they  mi^ht  build  iip  the 
"vu  laid  off  there,  and  in  which  they  had  sold 

■9. 

By  hia  awociates.  he  meant  to  include  the 
ft  Lawrence  Company;  and  although  he 
•wnot  name  them  all  in  this  letter,  he  names 
TT   Piatt  and  M.  Worthington  in  the  post- 
,.  .showing  that  he  wius  not  acting  for  him- 
f  and  the  ix;rw»ns  first  named  only, 
labia  letter  to  Mr.  Brown,  of  the  <}th  of 
FHiniary.1823,  he  speaks  of  the  cas<^  on  which 
"ttinning.  as  *'a  ruinous  one  to  me  and 
'  it4'^,  and  has  resulted  so  from  the  acta 
■ more  than  other  causes;"  and  he 
»jr»,  "ail  the  tracts  stootl  in  my  name,  in  order 
^  >  mder  it  more  convenient  to  sell  and  con- 

The  po««ession  of  these  lots,  Nos.  1  and  2, on 
which  the  town  was  laid  out.  was  not  by  any 
iaau»  xiven  up  when  the  surrender  was  made 
'       '•■•]*'  to  the  United  State8,but  it  was  held 
.  ' .  ^111  until  the  patent  issued  to  Oliver,  as 
r  M  It  appears  in  this  record. 
,  Mr.  Pi'rtle  referreti  to  a  great  many  parts  of 
1"  record  to  establish  this.] 

Iiment  in  Michigan  could  give 
•  iT  iio  i;ile  for  several  reasons.    1.  No  at- 
hment  would  lie,  because  a  mere  equity,  un- 
rtain  in  its  character,  subject,  accordmg  to 
-li  statemcnt-s  of  Oliver,  to  balances  due  to 
Ram^  could  not  be  alt^iched.  and  so  the  court 
had  aot  Jurisdiction.  The  old  statutes  of  Penn- 
*^^?aiiia  are  very  general  on  the  subject  of 
^nfa  attachment:  yet  it  has  Ix.'cn  held,  that 
aUachrocnt  would  not  lie  against  executors 
Utlba.  73):  nor  apiinsl  money  collected  by 
<beriff  (I  Dallas.  *•  A  claim  resting  in 

'^MHigBa  and  dei>ending  on  a  possibility  only, 

•lowAED  8.  U.  S.,  Book  11. 


is  not  attachable  by  foreign  attachment."  "For 
the  same  reason,  foreign  attachment  lies  not  of 
a  claim  in  covenant,  l)ecause  it  sounds  merely 
in  damages."  (Serg.  on  Attachment,  76.)  "A 
legacy  cannot  be  attached  in  the  hands  of  the 
executor  by  foreign  attachment,  bec^iuse  it  is 
uncertain  whether,  after  debts  paid,  the  execu- 
tor may  have  as.set8  to  discharge  it."  (Serg.  on 
Attachment.  86.)  The  statute  of  1794  of 
Massachusetts  provides,  that  any  creditor  en- 
titled to  an  action  against  his  debtor  "having 
any  goods,  eflfecLs,  or  credits  so  intrusted  or  de- 
posited in  the  hands  of  others,"  &C..  may  cause 
not  only  the  goods  and  estate  of  the  debtor  "to 
b<'  attached  in  his  own  hands  or  posKe-ssion.&<  ,. 
*but  also  all  his  goods,  effects,  and  1*370 
cn^lits  so  intrusted  and  deposited,"  In  tne  case 
of  Pirqnet  v.  Htmn  et  (U.  (4  Mason's  Rep. .  446) 
.)fr.  JiiMke  Story  says:  "It  is  an  extraordinary 
process,  and  from  its  Yialure  can  afford  but  a 
very  impjirfwl  administration  of  rights  and 
remedies  its  to  the  litigjmt  parties.  Nor,  as  far 
as  my  limited  experience  has  gone. has  it  enabled 
me  to  say.  that  in  complicated  transacticms. 
where  various  and  conflicting  rights  have  been 
brought  forward  for  controversy,  the  result  has 
in  a  general  view  l)een  such  as  entitled  it  to 
peculiar  public  favor  on  account  of  its  advance- 
ment of  public  justice,"  &«.  In  7  Mass.  Rep.. 
274.  the  Supreme  Court,  in  exposition  of  this 
statiUe,  remarks,  that  "pecuniary  legacies  in 
the  hands  of  an  executor  are  not  goods  or 
effects;  and  it  is  e<iually  clear. that  in  no  proper 
sense  can  they  be  denominated  credits."  (See. 
also,  1  Pick.  Rep.,  399.)  These  opinions  go  to 
show  how  this  statute  of  Michigan  should  be 
construed 

2.  But  if  the  court  had  jurisdiction,  this  was 
an  improper  procedure  against  the  Piatt  Com- 
pany. The  debt,  if  any.  was  against  the  Port 
Lawrence  Company,  and  it  was  not  in  the 
power  of  Baum  or"  of  Oliver  to  fix  it  on  the 
Piatt  Company  alone.  There  was  no  debt  of 
the  Piatt  Company. 

8.  This  attachment  was  evidently  sued  out 
for  the  purpose  of  gettinsr  hold  of  the  lands;  and 
not  merely  for  the  piirpose  of  maKmg  the  mon- 
ey pretended  to  l)e  due.  These  lands  were  of 
much  greater  value  at  the  time  of  the  attach- 
ment than  is  pretended.  The  three  sections 
attached  were  valued  at  the  time,  by  the  com 
missioners  np|)ointed  for  the  purpose,  to 
!|!l,200.  The  sum  pretended  to  be  due  was 
$213.07.  Piatt  and  Oliver  lived  near  each 
other:  Piatt  was  a  man  of  wealth,  at  any  rate 
of  very  competent  means,  and  was  weekly  in 
the  city  where  Oliver  lived.  It  was  much  more 
convenient  to  Oliver,  if  he  knew  this  demand 
to  be  just,  to  have  made  his  money  by  coercion, 
or  oihcrwiM'.  in  his  own  ncighborluxHl,  than  to 
proceed  in  a  wilderness  and  remote  region — 
luindreds  of  miles  off. 

It  is  a  principle  of  universal  justice,  that  a 
party  shall  not  he  affected  by  the  judgment  of 
a  court  who  hiis  not  been  party  to  the  suit  in 
which  it  was  made.  Who  was  the  party  that 
was  to  be  warned  to  pay  the  money  due  on  the 
mortgage  bv  the  decree  niinf  Not  Baum,  for 
Oliver  would  not  have  received  it  of  him;  but 
the  parlies  owing  the  debt,  the  Port  Lawrence 
Comparjv.  Who  was  expected  to  defend  the 
I  suit?  Not  Baum.  Whose  property  was  lobe 
i  sold?  The  property  of  the  Port  Lawrence  Com- 
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pany;  and  to  be  sold  to  their  agent  upon  their 
of^etiVn  rait!  It  would  be  stmuge,  inueed.  if 
flu  y  \\(  re  not  iuc(  stfiry  parties  in  such  judi- 
cini  ])erformaoce8  astliis.  The  doctrine  of  nec- 
tKnry  parties  is  staffd  in  so  many  books,  ft 
■would  fiiiimii-  the  court  to  cite  tiiem.  (Bee 
Story  on  Eq.  PI..  187;  4  Peters,  203.) 
Ilttd  H  third  person,  ignorant  of  the  riftlits  of 
TT*"!  thrrnmpany,  purcliapcd  *Xhp  properly 


t  4 


undtT  this  drcree,  he  mi^bt  Luvc  held,  ju«l  as 
he  mi^lit  have  beld  under  a  purchai^e  from 
Bnum  witlioul  nnticp.  But  Oliver's  purchase 
wab  iiotliiiig  The  assigunicnl  from  Baum  aft 
crwards  was  nothing. 

Thif-  juirchnJ'e  waf  on  the  HI  of  September, 
1828,  and  a  few  weeki>  b<  f()re  ou  the  I2lh  of 
Aujjust  a  nepotiation  was  eommenced  with  the 
lilichigan  University  by  Oliver,  for  the  ex- 
change of  lots  1  and  2  for  other  lands  iu  the 
neiirhborhood. 

Oliver  savs  he  made  the  proposition  for  him- 
self;  but  the  records  of  the  University  show 
that  he  made  it  in  belialf  of  "  Baum  and  oth- 
ers." Baum  had  been  »trufigliog  with  the  gov- 
ernment for  these  lots,  1  and  2.  forseveral  years, 
and  the  act  of  Congress  ])assed  for  tbr  t)enefit 
of  Baum  and  others  and  not  for  the  beuetit  of 
Oliver.  The  government  bad  been  made  to  un* 

dersland  thnt  lia\ini  and  hi<(  H^5;ociate8  had  suf 
fered  great  Ions  iu  the  purchase  of  the  lots  1  and 
2,  wl)ich  they  had  been  compelled  to  relinquish 
Hft(  r  having  laid  out  a  town,  and  sold  lots,  &c. 
The  deed  from  the  University  to  OUver  pur- 
ports to  be  made  to  carry  into  effect  the  act  of 
Congrejts;  and  the  patent  that  issued  to  Oliver 
purports  to  be  issued  "  to  carry  into  effect  the 
mtcnt  of  the  afofcsaid  Act  of 'the  13(h  Janu- 
ary, 1830."  The  npplication  of  Oliver  to  the 
university  for  the  exchange  in  behalf  of  Martin 
fiaum  and  others,  was  calculated  to  delude  the 
members  of  the  Port  Lawrence  Company ;  and 
the  act  of  Congress,  purporting  to  be  for  their 
benefit,  and  to  carry  out,  in  sub^;tance,  what 
Baum  had  been  askiug  oi  the  government  for 
eight  years,  was  dlrecUy  calculated  to  qniet 
their  anxiety-,  and  mislead  tlu  ni. 

[Mr.  HrUt  here  referred  to  many  parts  of  the 
evidence  to  show  that  (Mver  had  created  an 
impres.sion  that  he  was  acting  for  Baum  and 
othera.J 

Suppose  there  was  no  comblnatiofi  between 

thcKe  partie?,  or  any  of  them,  and  Uiat  the  oth- 
er members  of  the  company  were  not  necessary 
parties  to  the  suit,  yet  Oliver,  according  to  his 
statement,  "wap  a  mere  volunteer;  he  had  made 
ll>e  j)a)meul*  lo  purchasers,  by  which  Iuh  de- 
mand was  creatcd,because  they  were  his  friends 
and  old  associ  iti"-  mtuI  he  had  obtained  th(! 
mortgage  from  iiaum,  with  the  knowledge  that 
Baum  held  the  title  for  a  special  object  only; 
and  how  can  be  bo  allowed  to  hold  the  proper 
ty  under  such  circumstances?  The  assignmeuls 
l)y  Bourn  to  him  are  all  of  apiece  with  the  sale 
under  the  decree.  What  court  ever  supported 
atransfer  by  an  agent  and  trustee,  of  all  the  sub- 
ject of  the  agency  and  tnisteesldp,  to  his  friend, 
or  sub-agent,  under  pretense  of  paying  debts? 
The  assignments  were  made  by  Baum  to  enable 
Oliver  to  sci7(  the  Port  Lawrence  property. 
The  foreclosure  of  the  mortgage  had  been  made 
for  that  purpose.  Thus  the  matter  was  fixed 
up  between  tlu  ni  to  take  nil.  in  nnd  out  of  Port 
Lawrence,  and  let  UxQceMtvuguc  tnuU  lose  all 
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the  money  paid  out  for  all  the  land,  ail 
*paid  to  €niver,  to  Baum,  and  to  every- 1*378 

body  else;  and  a  balance,  tlie  whole  of  Baum's 
account  rendered,  and  two  thixda  of  OUter'a, 
atill  outstanding! 

The  lots  1  ATid  3  having  been  obtained  with 
the  lands  of  the  Port  Lawrence  Compsny,  by 
such  means,  and  by  persons  standing  in  tJie  re- 
lation in  which  Baum  Rud  Oliver  stood,  and  in 
which  Williams  uls<j  stood,  must  be  beld  lu 
trwt  for  the  Port  Lawrence  Company.  Will- 
iams was  one  of  thatcompany.  and  wa!ib<Mirul 
lo  have  notice  of  the  manner  in  which  Baum 
held,  and  the  relation  in  which  Oliver  stood; 
and  his  denials  amount  to  nothing.    I  need  not 
trouble  tliis  court  with  reference  to  authority*  to 
support  the  general  doctrine,  that  a  fiduciary 
cannot  hold  for  himself  the  subject  purchased 
with  the  funds  intrusted.  Tht!re  are  some  quali- 
licutions  of  the  rule.    But  w  hy  shitu Id  there  be 
any  here?  This  Is  not  a  case  where  so  much 
money  baa  been  laid  out  in  lands  by  one  who 
held  money  in  trust,  either  to  lay  it  out  in 
lands^  or  for  any  other  purpose;  that  money 
has  no  ear-mark,  does  not  make  a  dllllctthy 
here.    It  is  not  a  case,  either,  v  In  r,' justi<x: 
cannot  be  rendered  to  the  parties  purchasing 
the  land,  If  anything  further  than  a  specific 
lirn -vrrri^  ^'iwn  lo  the  land  purcha.sed.  BlI. 
ihiK  is  u  case  where  the  lands  exchanged  have 
been  improperly  obtained,  and  applira  to  the 
exclusive  use  of  partiei^  standi ntr  in  a  relation 
to  compel  them,  in  good  faith,  to  di^  ide  the 
lands  acquired,  taking  to  themselves  a  sutbcient 
compensation.    It  is  not  necessary  that  there 
shall  be  a  direct  violation  of  a  formal  trust,  to 
allow  the  parties,  claiming  to  have  the  benefit 
of  the  purchase,  that  privilege.    iD<yfker  v. 
Some*,  2  Mylue  &  Keeue.  655;  4  Kent  s  Com.. 
806;  Holt  v.  Ilolt,\  Ch.  CX,  19;  Wai%v. 
WalUy,  1  Vem.,  484;  Palmer  v.  1 
Vern.,  276;  Lane  v.  Dighton,  Ambler,  409; 
1  Bro.  Ch.  Rep..  232  ;  2  Bro.  Ch.  Kep.,  287; 
P/nUipBV.  Oramnumd,  2  Wash.  C.  C.  Rep., 
441;  Hoteritlff$Y.  CfiHesjne,  2  .Johns.  Ch.  Rep  , 
'.i'S.  )    This  ea.se  is  very  similar  iu  its  principles 
to  the  cases  of  a  renewed  lease,  procured  brjr  an 
executor  or  guardian,  when  he  ehall  be  a  trus- 
tee of  the  new  lease;  and  of  a  surrender  by  one 
partner  and  a  new  lease  taken  to  himself,  when 
his  partners  shall  hold  him  aa  a  tniaiee.  as  in 
some  of  the  ca.ses  just  cited.    The  doctrin«» 
contended  for  has  Imm  uniform,  from  the  de- 
cision of  Lord  Keeper  Bridgnu&n,  In  SUU^, 
UoU,  aays  Ufaaaoelhir  Keat»  to  the  prcwnt 
time. 

Mr.  Scott,  on  the  same  dde,  for  appdleei: 

This  cause  i.«  broupht  before  this  court  bv 
appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  States,  seventh  circuit,  and  Disteici 
of  Oliio;  and  in  its  discuasloii  we  aball  anrmr 
the  following  positions: 

1.  At  the  time  lots  8  and  4  (except  icq 
acres,  part  of  lot  8,  reserved),  and  tlic  three 
quarter-sections  in  the  bill  named,  were  tran* 
ferred  by  William  Oliver  to  the  tnisteen  of  the 
Michigan  University,  *in  exchange  for  [*371l 
lots  1  and  S.  said  Oliver  was  the  trtMtee,  and 
Robert  Piatt,  the  original  compbdnjinl,  and 
olhers,  ihtcntuitqui  trust  of  the  lands  then 
gi  ven  in  exchange  for  Iota  1  and  9 — »rf  ilw 

ten  ;!  n  ^  ii  m  rved.  part  of  lot  3;  of  lot  W6  (ex- 
cept sixty  acres,  parts  thereof  sold  to  Frentiss 
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and  TroTnley):  of  lot  87,  and  the  southeaAt 
quarter  of  section  3.  of  township  3 — all  in  the 
iwfke  miles  reservation,  at  the  foot  of  the 
rtpidsof  the  Miami  of  I^ike  Erie. 

2  When  Oliver  ref  civwl  convevances  from 
the  tmstees  of  the  Michigan  University  (and 
iMiirnments  of  the  ori.i;inal  first  certilieatea 
from  Baum,  and  obtained  a  patent  therefor)  of 
loto  1  and  2.  in  exehange  for  the  three  quartcr- 
-"CtionR  of  land  which  belonged  to  the  Piatt 
VimfMiny,  and  for  part  of  lot  8  and  lot  4, 

ii  belonged  to  the  Port  Lawrence  Com- 
.•4iiy.  be  became  investeil  with  the  legal  title  to 
^aid  lota  1  and  2.  us  trustee,  in  trust  for  said 
Putt  and  Port  Lawrence  companies,  from 
^bom  the  consideration  given  for  said  lots  1 
lod  2  proceeded. 

8.  M.  T.  Williams  is  not  an  innocent  h^ma 
"■'if  purch?L««er.  Ue  is  effected  with  notice  at 
*nd  prior  to  the  respective  periods  in  which  he 
received  conveyances  from  Oliver,  of  portions 
•f  ib«  laods  in  question,  and  therefore  holds 
■'IP  wne  as  trustee,  for  the  uses  and  purjxjses 

•lally  designed.  (1  Phillips's  Evidence. 
.  411;  Comvn's  Digest,  til.  Evidence.  H.  5; 
lowden.  234.  430.  4:i4  ;  2  Serg.  &  Itawle.  507; 
■ilben's  Evidence.  87;  18alk.,28.5;  Mnrchion- 
«  of  Anttndale  v.  J/arris,  2  Peere  Williams,  , 
m.SheibifT.  Wright,  Willis,  11;  Com.  Dig.,  tit. 
rxoppel.  A-  2.) 

4.  Oliver  as  agent,  and  Oliver  and  Williams 
.« trustees,  are  bound  to  account  with  and  pay 
o  the  original  complainant,  Robert  Piatt,  his 
i*t  proportion  of  the  money  and  notes  ret;eived 

lem  on  the  sales  of  lota  in  Port  Lawrence 
ul  Toledo,  and  lands  adjar-cnt,  and  to  convey 
<  him    his  just  proportion  of  such  parts 
(lereof  as  remain  unsold. 

5.  Oliver  and  Williams  have  no  just  cause 
'  complain  of  the  decree  which  has  l)een  ren- 

•  red  against  them  in  the  Circuit  Court,  as 
UBfle  and  more  than  liberal  juntice  has  been 
iwarded  to  them,  even  if  their  conduct  in  the 

remMes  had  been  entirely  untainted  by  fraud 
r  a  fraudulent  design,  and  they  hail  iMfn 
iHK'lv  acting  under  an  entirely  innocent  but 
:  view  of  their  legal  rights.  But  it  is 
•iti  iiullv  submitted,  that  Rolwrt  Piatt,  the 
ein  of  Martm  iiaun>,  and  the  other  defend- 
ntt  in  interest,  have  just  cause  to  complain  of 
ist  decree. 

The  aoswers  of  all  the  defendants,  except 
•Ihrer  and  Williams,  to  the  amended  bill  of 

•  -■  inal  complainant,  Robert  Piatt,  are  in 

re  of  cross-bills,  and  respectively  ask 
•r  Ninilar  relief,  as  respected  him  or  them- 
Itcs,  to  that  prayed  for  by  the  complainant, 
:  »heTt  Piatt, 

va»  therefore  proper  for  the  court,  in  rcn- 
>*1  dering  the  decree,  to  *adjust  and  settle 
r«t«  and  claims  of  all  the  parties  to  the 

L  [ifr.  Scott  related  the  formation  of  the 
''>rt  Lawrence  Company.! 

"  partnership  thus  formed  was  neither 
nor  general,  but  limited  and  confined 
sset  forth  in  the  instructions,  <&c., 
Uj  (Oliver,  and  the  facts  to  which  we 
'ffer.  from  which  the  rights,  duties,  and 
:ifl  of  Baum,  the  trustee,  and  Oliver, 
.  are  to  be  ascertained. 
>noeded  that  Baum  continued  to  act  as 
notoe  until  his  death.    That  Baum's  powers 

low  ABO  8. 


I  were  restricted  to  a  general  oversipht  of  the 
company's  btisiness.  and  the  execution  of  con- 
veyances of  the  lots  and  lands  when  sold,  we 
also  Infer  from  the  following  facts: 

Baum.  in  his  letter  to  Brown,  25th  Decem- 
ber. 1822.  says:  "  For  the  sake  of  convenience, 
all  the  lands,  by  the  company,  were  transferred 
tome."  In  his  letter  to  the  same,  February 
8th,  1823,  he  also  says:  "All  the  tracts  stood 
in  my  name,  in  order  to  render  it  more  con- 
venient to  s<'ll  and  convey;"  and  in  his  letter 
to  the  commissioner  of  the  general  lami  office, 
July  20th.  1827.  he  says:  "  These  lands,  though 
Ixiughl  in  sundry  persons'  names,  were  after- 
wards transferred  to  me  as  agent,  for  the  pur- 
post;  of  manairing  and  conveying  them  in  case 
of  sales."  All  the  certificiiles,  for  the  purposes 
aforesaid,  were  assigned  to  Baum. 

f>liver.  as  agent,  with  the  a-ssislance  of 
Schenck.  pro<>eeded  to  lay  out  the  town,  adver- 
.  tised  a  sale  of  lots,  and  sold  a  ntiml)er  of  lots. 
His  instructions  confined  him  to  the  sale  of  a 
certain  portion  of  the  lots,  fixed  the  terms  of 
sale,  ana  recjuired  him  to  give  certificates  of 
purchase,  in  the  nature  (»f  title  Ixnuis.  for  a 
conveyance  by  Baum.  the  trustee.  He  was  to 
'  oiH'U  an  imnicdiate  coirespondence  with  B.'uun 
I  relative  to  the  interests  of  the  company,  and 
was  informed  that  anv  in.struclions  he  might 
thereafter  receive  from  ^aum.  thetru8te<'.  were 
to  Im?  considered  as  coming  directly  from  the 
proprietors  themselves.  This  is  all  shown  by 
his  instructif)n8,  his  Ismd  to  Baum,  and  jvower 
of  attorney  from  Baum. 

The  letter  given  by  Baum  to  Oliver,  notify- 
ing him  of  his  appointment,  which  relates  par- 
ticularly to  the  stiliu-y  he  was  to  receive,  would 
seem  to  restrict  his  agency  to  one  year;  but  his 
apix»intment  by  the  company  was  without 
limit  as  to  time.  His  appointment  Ix'ing  with- 
out limit  as  to  time,  the  law  ])resumes  a  con- 
tinuance of  his  agency.  (See  Htarkie's  Evid., 
46.  60,  51,  cittnl.)  Oliver  insists  that  he  never 
acted  as  agent  of  the  Port  Lawrence  Company 
after  his  resienation,  in  May  or  .lune.  1818. 
But  the  following  facts  and  circumstances 
show  that  his  agency  extended  beyond  that 
I)eriod.  and  that  he  still  stands  in  that  relation 
to  the  company. 

[Mr.  Scott  here  referred  to  numerous  parts 
of  the  record.] 

We  thus  deem  the  agency  of  Oliver,  from 
August,  1817,  the  date  of  his  original  a|)jM)int- 
ment,  down  to  the  20th  June,  1834,  estal)hsluHl ; 
*the  consequences  resulting  from  which  [*38 1 
agency  will  be  examined  hereafter. 

Oliver  was  one  of  the  original  proprietors  of 
Port  Lawrenctv,  and,  although  he  may  have 
transferred  his  interest  in  the  comjiany  to  olh 
ers,  in  1818  and  1819.  as  he  alleges  in  his 
answer,  yet  all  ilie  liabilities  against  sjud  com- 
pany had  accrued  prior  to  said  transfers. 
These  transfers  did  not  discharge  him  from  the 
liability  to  persons  who  had  claims  growing 
out  of  purchases  made  prior  to  his  tninsfers, 
which  liabilities  have  not  vet  been  entirely  sat- 
isfied. (See  Collyer  on  I*artnerships,  4.  105; 
and  Story  on  Partnerships,  sec.  358.)  No  set- 
tlement among  the  original  proprietors  or  their 
legal  representatives  or  assignees  has  ever  been 
made;  his  relation,  therefore,  to  the  company, 
as  one  of  the  original  partners,  still  remains, 
and  the  consequences  of  this  relation  will 
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also  be  examined  during  the  progress  of  the 
cause. 

The  prcasiirc  of  tin*  limes  and  other  causes 
rendereil  il  indispensably  necessary  for  the 
company  to  avail  theoneiTes  of  the  beneAt  of 
the  A(  t  of  Congress  for  the  relief  of  piirchas 
era  of  the  public  lands  prior  to  Uie  Ist  day  of 
July.  1820,  by  the  relinquishment  of  lots  1  and 
2.  and  the  appliratinn  of  the   in  uv  v  paid 


so  as  to  render  one  partner  liable  in  htsiwUviti- 
ual  cupaeity  for  claims  against  tbewboleof  tt» 
partners. 

At  the  time  that  certificate  was  given,  oothis ^ 
WM  due  from  the  Piatt  Company  to  die  Von 

Lawrence  rompany,  hut.  on  the  contrarv,  fbe 
sum  of  $191  was  due  from  the  latter  to  ibe 
former.  No  suit  at  law  could  be  maintatiwd  hf 

Oliver,  tlie  airent,  for  the  reroverv  of  \hf 


thereon  to  the  payment  of  the  purchttiH;  money  i  amount  of  said  certitlcatc.  it  being  fmudnlent 
of  other  lands  bought  by  them.   The  amount  I  and  void: and  If  a  justdemand,  it  was  due  fmn 

the  Port  Lawrenref'ompany,  and  not  the  PiJitt 
Compidiy,  tmd  a  suit  couhi  ihH  be  maintaitw^ 
on  it  against  the  Piatt  Company.  (See  Stonr 
on  Partnerehips,  necs.  2S4,  285/  236.  and  l» 
Jiwhu/H  V.  RntrlinM,  2  Vernon,  95;  M^ftddm  ^ 
Jarkmn,  3  Atkins,  406;  Anon.,  3  Freeman.  27  i 
2.  Oliver's  letter  to  R.  Piatt,  Febmanr  I. 
1828. 

8^  Ko  denuHHl  for  payment  of  said  certificate 
was  ever  made  upon  the  Piatt  Companr.  or  any 
of  its  members;  nor  was  there  ever  any  IcgjJ 
proceeding*  imtituted  againit  them  when  thej 

resided. 

4.  The  very  fact  of  instituting  legal  prortwi- 
intrs  in  a  foreign  jurisdiction,  airainsi  the  pr^p^ 
iTiiivtii       ^u-ta.mM.,  ..ue  uott  v. .  crty  of  thc  Piatt  Company,  at  a  point  situait^i 
f;474.604,  belonged  to  the  Piatt  |  more  than  two  faundrra  aod  fifty  miks from tbe 
Thi8  balance,  by  arrangement  be  |  residence  of  any  of  the  members  of  the  Pi 

Company,  and  which  point  could  oolj  Lt 


Eaid  on  tracts  1  nml  2  wim  $4.817.5r)i.  The 
alance  due  ou  lotH  3,  4,  t^O.  and  07,  was 
$1,402,861:  and  the  balance  due  by  the  Piatt 
Company,  for  their  Hvo  quarter-sections,  waf 
$1,248.  In  order  to  facilitate,  therefore,  the 
application  of  the  moneys  paid  on  said  lots  1 
and  2,  the  original  lii-st  certiticatcs  of  the  pur 
chase  of  said  lotM  1,  2,  B,  4,  86,  and  87.  and  (he 
live  quarter  MctloDs,  were  all  amigned  to 
Baum. 

M.  T.  Williams,  as  agent,  made  the  relin- 
quishment of  said  tract.H  1  and  2,  and  applied 
the  moneys  arising  therefrom  to  tbe  discharge 
of  the  balanceH  due  on  the  lands  retained.  Sep- 
tember 27,  1821,  and  tin  irplus  reniainin-; 
aftcar  such  payment  was  ;^D4U.21,  one  half  of 
which,  viz 
Company. 

twecu  the  parties,  was  applied  to  the  payment 
of  lands  which  had  been  purchased  bv  the 

Maumee4&  Sandusky  Coinpanv,  anil  which  was 
to  be  accounted  for  us  part  of  the  Piatt  Com- 
pany's  portion  of  the  liabilities  of  the  Port 
Lawnjnce  C^ompany. 

All  the  defendanta,  except  Oliver  and  Will- 
iams, distinctly  admit  that  the  five  quartcr- 
fsections  were  a.s.Htirn«'d  to  linum  for  the  pur- 
pones  al)ove  named,  and  that  no  consideration 
moved,  or  was  intended  to  move,  from  Baum 
to  tlie  Piatt  Company,  as  an  inducement  to 
said  assignments.  Neither  Oliver  nor  Williams 
deny  that  the  aaBiimmenia  were  made  for  the 
above  purpmes.  The  assignments  being  thus 
made  for  the  ubove  purposes,  those  purposes 
1m  inu:  iiccomplished,  a  trust  resultea  to  the 
Piatt  Company  in  said  live  quarter-sections. 
i^H' Jarkmv  V.  MiU».  13  John-*  K,.  4»W;  Ii"i/d 
;{82*!  V.  /,///^,  1  .lohns,  *('han.  R..  ')S-J; 
WalUux  V.  UujficUi,  2  berg.  liawle.  K.,  621; 
Foote  V.  Calden,  3  Johns.  R..  216;  TrusUea  cf 

t/n     MtthfifliM    /■Ji<i.ii;)/},i/    rfiurr/i  V.  Jartjur.t,  \ 

Johns.  Ch.  R,  4oO;  Bot^or4  v.  Burr,  2  Johns. 
Ch.  R..  405:  Hv»ton  v.  Hhmitfan.  2  Blnn.  R., 

;iN7,  Jh</  V.  Jh;/,  2  P.  William'*,  412.) 

Mr.  'Sc<*U  ilicu  referred  to  various  parts  of 
tbe  record  to  show  that  when  lots  1  and  9  were 

r<  liiii)uislii'(i,  it  \vii><  dont?  with  ati  understand 
ing  and  deiLrmiualiou.  jun  >ng  the  urigiuui  pro- 

pnetors,  to  repurchaf«4'  thnm.  and  go  forward  |  individual  hj  a  wrong  name,  in  whteh 

witli  the  «'tiferprisf  of  l>uiKiin;r  up  a  town ;  and 
tlu-n  ari^urd.  tvotu  tlw  followini^  proposition.*!, 
that  OlivtT  interul<>d  to  defraud  liis  H.s.<ioeiates; 

1.  In  ortier  to  plaet'  himself  in  a  situation  in 
wiiich  he  miiiUL  »»ecare  U>  luujMiif  a  ujirl  or  the 
whole  of  the  five  quarrersecUons  belonging  tn 
the  Piatt  Company.  Oliver  prrxnind  from  M. 
liauni  the  eerlifieute  (hite<l  Seplenil>er.  10,  1822. 
The  triving  of  thai  certtfieate  did  not  fall 

within  the  scope  of  Baurn's  iiutlmrity  as  trus-  j  the  members  of  the  iPiatitJoi  

tee.    (!^  Btory  on  Partnerships,  sec.  111.)      .  not  have  supposed  that  tbeiy  WStinlMilHI 

ers  eoulfl  not  1  intended.     l"ln- i>l;uui  ilT.  in  all  >u»  h  ; 


which  point 
reached  ~by  passing  through  a  dense  sad  uafai- 

hahit  d  A  ildcmess,  wliilst  most  of  those  mt'in 
bers  rebided  in  tlie  immediate  neighborhood 
Oliver,  furnishes  strong  evidence  of  a  fraii<i 
ulent  and  ulterior  d( -^iLni  <iti  -rir'  of  Mr 
Oliver  to  secure  to  himseit  the  proi^  ny  of  the 
Piatt  Company. 

5.  At  ''ifiohcr  Term  of  the  County  Conrt  of 
Monroe  i  ouuty,  Michigan  Territory.  1825. OUm 
sued  otit  a  writ  of  foreign  attachmsat  ee  the 
aforesaid  cortlflcjite.  against  Martin  Baum.  Ref' 
crt  Piatt.  •George  A.  Worth,  and  Will  (*383 
iam  M.  Worthington.survivoisof  Miutin Baum. 
John  H.  Piatt  (deceased).  Itobert  Piatt.  Oeorff 
A.  Worth,  and  William  M.  Worthinjston.  late 
joint  partners.    The  manner  in  which  ilu*  ht 
tacbment  wis  sued  out  would  seem  to  fumbA 
concluRive  evidence  of  a  fraudnlBlifcJhWWfca 
(icorire  A.  Wort  h  never  was  a  partner,  nor hid^ 
I  any  interest  in  the  IhmQmmay  i  nor  wtaJ 
Martin  Baum,  Jobs  H.  VlimN^ascd),  RoM 
Piatt.  Geor^re  A.  Worth.  Wi''!  un  M.  WcrthO 
L  ington,  iaie  joint  jmtoms.  The  three  qnsrtv-  i 
I  sections  on  wkldillbasMi^ment  was  levied  did  | 
I  not  belong  to  the  ]M:riious  named  in  ihesllaci' 
I  ment.  hut  to  the  representatives  of  John  B. 
I  Pifttt{de«'«.ied>,  Robert  Piatt. GorhamA^Woift* 
and  William  M   'A',  r '!uM.!.>n    Tin- I- ti "Ito 
Uie  case  where  piiti^'i:'^  'itui^  b^cu  ^4  wvii  ^  m 


]vis  im  opportunity  ol  appearing  in 
pleading  the  misnomer  m  abateznent.  Ja 
taohmentvthe  prm^eedings  being  tin  rsm^ttlkl 
proi>erly  on  which  the  atl?i'1jnii  ivt  Tw  Tfn^s^l^ 
long  not  to  the  defendants  u;iwcd  m  Um  vrf^lt 
is  resiK'ctfully  submitted  that  tbe  co«t-h»i»< 
jurisaiccion  in  tbe  case.    Even  If  iMlii^ 
which  seems  to  have  been  idveoi  of 
cy  of  the  attachmen:  lia  l  I  v  ai  ruli  ii!  rvM 


The  ftccounLs  hetw<'en  the  partnei 


he  s])Ut  up,  as  oootempiated  \3f\iml),  omMm»^imii^  at  his  peril. 


18tt 


Oliver  kt  al.  v.  Piatt. 


388 


John*..  Ch.  R.  40:  Fitiher  v.  TxtM,  8  Wils., 
P/iW/M  V.  HolJcirk,  1  Dall..  2&\  ;KU>byy. 
hitog,  Kirby.   119;  liurharutn  v,  Bueker,  9 
huA.  1&2;  .s\  P.  ]{»f>er(mn  v.  «/"  Harrf,  8 

Johns.  ]{. ;  and  Fenton  v.  Garlick,  tbid.,  152; 
tlso.  Manuscript  F,  p.  6.) 

Altbe  time  of  the  levy,  judijment.and  sale, un- 
der the  attachment,  the  legal  title  to  the  three 
quarter  scctioQS  levied  on  remained  in  the  United 
NaU3«;  the  evidence  of  the  equitable  title  was 
rritf^i  in  Baiim;  and  the  only  claim  which  tl»e 
Piitt  Company  had  w^as  a  mere  resulting  trust, 
of>t  Hubjett  to  Ije  levje<l  on  under  attm-hment 
or  execution;  and,  c<msequently.  the  whole  pro- 
rmlingw  under  the  attachment,  the  conveyance 
lo  Noble,  an<l  by  liim  to  Oliver,  were  absolutely 
Dull  and  void.  {fjMsei  of  Abraham' tt  Ileim  v. 
)    WiUetal..  %  Ohio  R.  164;  2  Powell  on  Mort- 

Sgw.  p.  457.  A;  Co.  Lit..  35,  A;  MS.  p.  7. 
.  ;aod  the  opinion  and  authorities  cited  by  His 
Manor  Judge  McLean,  in  givine  bis  opinion  in 
this  case.  pp.  20.  21.) 

Oliver's  title  to  the  three  quarter  sections  pur- 
rfaM6<l  under  the  attachment  was  not  strength 
coed  by  taking  assignuients  of  the  original  tlrst 
cerUfloUes  of  purchase  from  Haum.  nor  by  the 
UHiament  of  patents  imder  them;  for  by  hav- 
Qf  notice  of  the  trust,  he  him^ielf  l>ecmue  the 
mMee  to  the  Piatt  Company.    (See  Luctu  v. 
WteUr.  3  Mar>hall.  244;  MS.  letter  G,  p.  9.) 
Tke  procuring  an  assignment  of  the  original 
rat  certificate  of  purchase  of  the  fourth  quar- 
'  -    ■  I'tj  from  Baum  and  obtaining  a  patent 
i  ,  un«ler  it,  he  having  notice  of  the  *tru.st, 
ituted  him  a  trustee  to  the  Piatt  Company 
r  quarter-section. 

the  27th  day  of  August,  1823,  Oliver 
■  lulently.  and  in  violation  of  the  great  con- 
•  reposed  in  him  by  Baum,  the  trustee, 
from  him  a  mortgage  of  all  the  prop- 
ro  the  Port  Lawrence  Company, 
^iiu-  ;ii  waM  obtained  in  order  to  secure 

^Ddirer  for      proportion  of  the  moneys  for  the 
^■nolUMe  and  improvements  of  lots  223  and  224, 
IWiPloit  Lawrence;  the  amount  conlractetl  to  be 
piid  to  B.  F.  Stickney,  for  lots  and  improve- 
ooktB  in  Port  Lawrence  which  he  Kurrendered ; 
ud  Ibe  amount  chargetl  for  his  (Oliver's)  serv- 
icci  and  expenses  in  .•iettling  with  Stickney, 
tod  trajxsactmg  other  bu.sincKs  for  the  company, 
^10  tbe  entire  exclusion  of  the  interests  of  Baum, 
Bbnl  ail  the  other  proprietors  and  creiiitors  of 
^^ftFort  Lawrence  C'oinpany. 
I^^Bum,  aa  tru.su-c,  had  no  authority  to  execute 
mortgage,  as  his  powers  were  limited,  from 
uisown  showing,  to  that  of  executing  convey- 
UCM  for  tlie  lots  or  lands,  in  case  of  siilcs  of 
lou  bv  the  agent,  Oliver,  or  of  the  lands  bv  or- 
'lerol  cbe  ''<•  tnixt  themselves,  (f^tory 

■a  Partner^i,  .      '  c.  1 U  and  lUl ,  commencing 
n  p.  146;  and  Manuscript  p.  20.  letter  M.) 
could  not  sell  the  lands  to  himself,  and 
tear  that  no  sale  was  made  to  liitn  by  the 
qii£  tnut. 

mortgage  is  fraudulent,  as  it  n  littcd  to 
and  ?iven  to  rid  himself  of  the  impor 
ty  ».r  r. 

the  existence  of  this  mortgage 
l  ive  Ikh'u  given  to  the  memlK^rs 
'    Mipiiny  by  Oliver. 
.   ..  1-,  .       .  I  r  liletl  his  bill  in  the 
Court  of  Michigan  Territory,  silting 
court  of  chancery,  agaiotft  Baum,  praying 


a  decree  for  payment  of  the  moneys  due  on  said 
m:>rtgnge,  by  a  short  day,  to  be  named;  and.  in 
default  thereof,  that  Baum,  and  all  claiming 
under  him.  might  Imj  forebound  of  and  from  all 
equity  of  reilemption,  of,  in.  and  to,  the  mort- 
gage premises,  and  might  deliver  over  to  the 
plaintitT  all  patents.  dee<Is,  demises,  and  writ- 
mgs,  whatever,  relating  to  said  premises.  In 
1828,  it  was  decreed  that  the  defendant  redeem 
the  mortgjige  premises  by  paym<'nt  to  the  com- 

Sluinant  of  12. 30'), 96  and  costs,  by  the  1st  of 
uly  next  thereafter,  or.  in  default't hereof,  that 
the  mortgage  premises  be  sold.  The  mortgage 
premises  were  afterwards  sold  to  Oliver,  by  the 
assistant  register,  for  the  sum  of  $618.56,  and  a 
deed  made  to  Oliver. 

The  proceedings,  decree,  ami  sjile.  under  the 
mortgage, were  they  valid,  have  not  extinguish- 
ed the  rights  of  the  ce*tui*  (jue  tru»t  of  Baum. 
Ihey  not  having  been  made  parties  to  the  suit. 
(See  4th  section  of  an  Act  of  the  territory  of 
.Michigan,  approved  April  12,  1827,  page  204, 
directing  the  mode  of  pnx^edure  in  chancerv; 
Gore  V.  Stm-kiMtli'.  I  Dt.w.  Pjir.  H..  1S31:'3 
Powell  on  Mortgages.  978  a,  in  note;  J/uiiitm  ft 
al.  v.  lifach  et  tu.,  3  Johns.  Ch.  R.459;  Dra/ter 
*v.  T/ie  Earl  of  Clartndon.  2  Vern..  [•385 
517:  Gmlfny  v.  C/uultrrU,  2  Vern..  601;  Moret 
V.  Westienel  2  Vern..  66:i:  lloUrtw  AMntt,  2  P. 
Wm.s.,  643;  Trll  v.  firotrn,  2  Bro..  276;  Polky. 
Clinton,  12  Vcs.,  4.S.  59;  The  liinhopof  Winches- 
ter V.  Dearer,  3  Ves.,  314;  Snim  v.  Paine,  11 
Ves.,  19  and  198;  Shannon  v.  Cwr,  3Ch.  R,  46; 
Needier  v.  IJttblt.  1  Ch.  Cases,  299;  Monday  v. 
Monday,  4  Ves.  &  B. ,  223;  Caicery  v.  Pheljm  et 
al.  6  Madd.,  229;  MS.  letter  II,  p.  9.) 

7.  A  part  of  the  debt,  to  secure  which  the 
mortgage  was  given,  was  due  from  Oliver  him- 
self; only  a  j)art  of  the  debt  was  at  all  justly 
due  by  the  comimny,  as  the  rents  of  the  ware- 
house, as  before  stated,  should  have  Ik'cu  de- 
ducted therefmm. 

If  it  were  not  intended  by  Baum  and  Oliver 
that  the  repurchase  of  lots  1  and  2  should  inure 
to  the  benelit  of  tlie  Port  Lawrence  Company, 
then  the  following  facts  and  circum.stances  fur- 
nish additional  evidence  of  a  fraudulent  inten- 
tion: 

8.  Baum's  letter  to  the  commis.sioner  of  the 
general  land  ofllce,  date<l  .January  20,  1827. 

9.  Oliver's  negotiation  with  the  trustees  of 
the  University  of  Michigan  Territory. 

10.  The  several  acts  of  C<)ngre.ss  above  re- 
ferred to,  authorizing  the  exchange  of  lands 
by  the  University  of  iSlichigan  Territory,  with 
Oliver,  for  lots  1  and  2,  and  the  issuing  of  the 
patent  to  Oliver  for  said  tracts.  (6  Laws  U. 
S..  550.) 

11.  Tlie  jussignments  by  Baum  to  Oliver  of 
the  original  tlrst  cerliticates  of  purchase  of  the 
mortgage  premist*  and  the  four  qiiairter-sec- 
lions.  The  pnKMirement  of  those  assignmenta 
did  not  better  the  conditkui  of  Oliver.  (See 
Freeuutn  v.  Barne*.  and  iJihton  v.  Grcenrille,  1 
Vent.,  82;  J  bid.,  239.  and  1  Sid..  460;  Fvcus  v. 
SaUfltury,  Hard.,  400;  liovrle*  v.  SttiMrt,  1 
Sho.  ifc  lA'f.,  22M;  Keneday  v.  Daily,  IMl.. 
379;  fjortl  Poritnnonth  v.  Vincent,  cited  in 
liord  Ponjiet  v.  Wardmni,  2  Ves..  476;  Thynne 
V.  Carey,  VV.  .lones.  416;  Kcnnoul  v.  Greetille, 
1  Ch.  Cos.,  295;  Bony  v.  Smith,  18ih  Dec.. 
1676;  iSaUAury  v.  Bayot,  Lord  Not..  MSS.  2. 
Swaust.,  610,  and  MS.  letter  I.  p.  12.)  4 
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12.  Tbe  contract  between  OliveTp  Bauni,  and 
Wiiltams. 

13.  The  f  Imngc  of  the  name  of  the  town  of 
Port  lAwreuce/wliich  was  eetabliahed  by  the 
proprieton  In  1817,  to  that  of  Toledo.  In  1895, 

long  Hub^ioqucnt  to  the  death  of  nauni. 

14.  The  sale  of  shares,  and  town  lots,  and 
tracts  of  land,  belonging  to  the  Port  Lawrence 

C'<iiiil)uny,  in  violation  of  the  tru^r  nnd  coufl- 
dcoee  reposed  in  him  by  the  proprietors  of  that 
company. 

15.  The  enormous  nmntnit  of  money  reck- 
lessly and  most  injudiciously  expended,  under 
the  plea  of  improvementa,  without  the  author- 
ity or  ooDCUTrenoe  of  the  ownen^  Tix., 
818.41. 

16.  The  pleaa  InterpoMd  bv  Oliver  and  Will- 
iams, in  order  to  prevent  a  disclosure  of  their 
fraud'',  and  to  bar  the  proprietors  from  assert 

ing  till  ir  ri;;lits. 

380*j  *17.  After  the  rendition  of  the  inter- 
locutory decree,  when  Ohver  and  Williams 
were  compelled  to  render  an  account,  the 
enormous  and  unconscionable  demands  made 
by  them,  before  the  master,  for  compensation 
for  tlieir  services  in  an  abortive  attempt  to 
wrest  ^e  property  from  its  rightful  owners,  in 
order  to  aw^ow  up  the  large  amount  of 
money  in  tlieir  hands  belonging  to  their  CMtuii 
giie  trust,  furnishes  concluaive  evidence  of 
their  fraudulent  designs. 

Wv  have  thus  traced  the  course  of  Mr. 
Oliver  from  1817,  the  time  at  which  he  be- 
came a  member  of  the  Port  Lawrence  Com- 
pany, and  was  appointed  the  anient  to  manage 
il8  coucerus,  and  the  course  of  M.  T.  Williams 
from  1819,  when  he  became  a  proprietor  in 
the  Port  Lnwrenre  Company,  down  to  a  period 
suUsequeni  to  the  exchange  of  lands  made  by 
Oliver  with  the  trustees  of  the  University  of 
Michigan  Territory,  for  lots  1  and  2;  atHl  wo 
therefore  respectfully  submit,  that  we  liave 
clearly  eetablUlhcd  the  position  with  whieh  we 
set  out,  namely,  *'  that  at  the  time  lots*  ;J  and  i 
4  (except  ten  acres,  part  of  lot  3  reserved)  and 
the  three  quarter-sections,  in  the  bill  named, 
were  transferred  by  William  Oliver  to  the 
truatcea  of  the  Michigan  University,  In  ex- 
change for  lots  1  and  3,  said  Oliver  was  the 
truatce.  and  Robert  Piatt  the  original  com- 
plaraant,  and  others,  the  ee»tui»  qu«  frtuf  of 

the  lands  then  <iivi'n  in  exchange  for  lots  1  and 
^— of  the  ten  acres  reserved,  part  of  lot  8— of 
lots  88  (except  sixty  acres,  parts  thereolf  sold  to 
Prentiss  and  Trondey) — of  lot  87,  and  the 
southeast  quarter  of  section  8,  of  township 
8.  aU  in  the  twelve  miles  reservation  at  the  foot 
of  the  rapids  of  the  Miami  of  Lake  Erie. 

At  the  time  of  the  exchange,  the  parties 
Stood  related  to  each  other  as  follows:  Oliver 
was  the  trustee  and  the  Piatt  (-ompany  were 
the  Msttm  que  truot  of  the  four  quarter-sec- 
tions, and  Oliver  was  also  the  tnnlee.  and  the 
Port  r,awreuce  Company  were  the  »vj»<wm  que 
truM  ol  lots  8,  4,  86,and  87  (except  sixty  acres, 
parts  ()f  86,  sold  to  PrenUas  and  Tromlcy). 

II.  When  Oliver  rw'oived  conveyances  from 
the  trustees  of  the  Michigau  Univereity  (and 
us.Hignuients  of  the  original  first  certillcates  from 
Baum,  and  obtained  a  patent  therefor)  of  lots  1 
and  2,  in  exchange  for  the  three  quarter-sec- 
tions  ol    laijil  wiiicU  belou|;ed  to  the  Pint! 

iompany,  and  for  part  of  lota  8  and  ^  wliich 
8i« 


belonged  to  the  Port  Lawrence  Company,  be 
became  invested  with  the  legal  title  to  said  lot^ 
1  and  2.  as  trustee  in  trust  for  sjiid  Piatt  and 
Port  Lawrence  companios,  from  whom  tiie 
cooaldenitioii  given  for  tM  Iota  1  and  9  pro- 
ceeded. 

1.  The  relation  in  which  Oliver  stood  co&> 
nected  with  the  Fort  Lawrence  Oompany.m  sn 

original  proj)rietor,  partner,  and  at^eni,  many 
of  the  accounts  and  claims  against  wbicli  re- 
mained unadjusted  and  unaatiiSed  at  the  thoe 
of  the  exchange,  he  could  not,  contisteni  with 
the  principles  of  equity,  acquire  property  for 
his  own  use,  the  obtaining  of  which  would  de- 
feat the  very  object  of  the  ♦oriijinal  a^  ["387 
sociation.  (See  Parkhuni  v.  Akxamkr,  1 
John.s.  Ch.  H..  394;  Oreenv.  Winter.  1  Johns. 
Cli.  R,  26;  ErerxU>ii\.  Tappan,  8  Johns.  R. 
497;  IlaUej/  v.  Maidiwi,  7  Johns.  Ch.  R.,  174; 
Mathsut  V.  Degaud,  3  De.sjius. .  28;  Jndenea  v. 
HUirk,  Hen.  &  Mun.,  245;  JIud*on  r.  Hudmrn, 

5  Munf.,  180;  Mosky's  Admini»tratory.  Btukd 
Brander,  3  Munf. ,  232 ;  Buck  dk  Brander  v.  Vope 
land,2 Call.,  218;  PretottY.  QraU,  1  Peters.  373; 
HrtH  V.  Tmykt,  2  Johna  Ch.  R.,  «2,  104; 
White  v.  Bnnrn.  2  Car.  Law  R..  429;  ^o^teU 
V.  Baker,  4  Johns.  Ch.  R..  118:  MeOmHe- 
ffhan  V.  JTmderwn,  8  Marsh,  829 ;  Van  Horm  v. 
Fonda,  n  .Tohns.  Ch.  R.,  388;  Hotdrtdf/t  v  (hi- 
Ugpee,  2  Johns.  Ch.  R.,  30,  253;  Beydtn  v. 
Jmet,  1  Hawk..  497;  Chmet^ v.  Grmtt,  I  Harr. 

.Tohns.  151;  Mathews,  389  ;  2  Sim.  A:  Stn 
49,  50;  1  Wils.  Ch.  Cases,  1;  10  Ve8.,43S8.  42V; 

6  Ves.,  625:  Luteu  v.  Mtehd,  8  Hanhall,  Wk\ 
lion.  .T.  MclA'an's  opinion  in  this  case,  and  the 
autlioritics  cited  by  him,  p.  31 ;  MS.  letter  E. 
p.  8,  and  letter  G,  p.  9.) 

2  A  =5  thf  entire  consideration  given  for  I'  t.^ 
1  and  2  proceeded  not  from  Oliver,  but  from 
the  Port  Lawrence  and  Piatt  companiet.  a 
trust  resulted  to  them  in  the  lands  thus  se- 
quired  with  their  metuis.  (See  the  aiithorities 
relaUng  to  resulting  trusts,  and  trui.t^  v  i  ag 
\  by  operation  of  law,  hereinbefore  referred  to, 
Ms.  letter  I),  p.  2.) 

We  have  now,  we  submit,  dcmonslmted  the 
orieinal  complainant,  Robert  Piatt's,  right  to 
a  decree  against  Oliver  and  Williams,  for  liis 
just  proportion  of  lots  1.  2.  80.  87.  of  llw  ten 
acres  reserved  in  8,  and  the  one  <}uarter-4i£c- 
tion  named  in  the  Mil  renudning  unsold,  and 
fof  111-  Just  proportion  of  the  nion<  t^c,  n 
maiuing  in  their  handa,  arising  from  lite  taki 
to  others  of  paii  of  the  lots  and  lands  hi  ques- 
tion. 

8.  M.  T.  Williams  is  not  an  innocent  h-na 
fide  purdiaaer.  He  is  afleded  with  nmice  at 
and  prior  to  the  respective  periods  in  whu  h  k* 
received  conveyances  from  Oliver,  of  portitm* 
of  the  lands  in  question,  and  therefore  hoMf 
the  same  as  trustee,  for  tlie  ii<*es  .ind  purposes' 
originally  designed.  (I  Phillips's  Evidence. 
410,411 ;  Com.  Dig.,  tit?  Evidence, bk.  0;Plowd  . 
284,  430.  484;  2  Serg.  &  Riiwle.  W;  Oilben  s 
Evidence,  87;  1  Salk.,  285;  Marchkimnof  Ar. 
andaley.  Jlarrvt,  2Peere  Williams,  4;e;  S}*eiby 
V.  Wnght,  Willis.  11;  Com.  Dig..  Uk  Eatoppei 
A,  2;  MS.  letter  K,  p.  16. 

4.  Oliver  as  agent,  and  Oliver  and  Willism.'f 
as  trustees,  are  Itound  to  account  with  and  pav 
to  the  original  complainant,  Robert  Piatt,  tiv 
just  proi  'M  ii       ol  llie  money  and  ij  re- 

oeived  by  them  on  the  sale  ol  lots  m  r  .-^ 
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I  Lawrence  and  Toledo  and  lands  adjacent,  and 
f  toooovey  to  him  his  just  proportion  of  the  lots 

ronaining  unsolii. 
Mr.  Eiting.  for  appellants,  in  rcpl}'  and  con- 

< iittion,  divided  his  argument  into  different 

tcads.  and  directed  his  attention  chiefly  to  the 

f:M:U  in  the  case. 

;{88*]   •!.  The  agency  of  Oliver. 

TIiLh  conunenced  on  i4th  Augiist,  1817,  by 
bree  papers  of  that  date.    1.  Power  of  attor- 
~<sj.    3.  Letter  of    instructions.    3.  Letter 
limiting  it  to  one  year. 

The  account  presented  by  Oliver  to  Baum, 
referred  to  in  the  answer,  is  now  a  file  in  the 
cauie,  and  is  also  inserted  in  exU-Tuto,  in  the 
nust4:r's  report.    By  this  it  appears,  taking  the 
date  as  our  g:uide,  that  Oliver  was  paid  his  sal 
ir^down  to  the  4lh  day  of  July.  1818.  To 
the  sum  allowed  him  also  conforms.  He 
t-d  into  the  service  of  the  c<)mpany  on  the 
.  till  of  Augast,  1817.    He  was  allowed  a  sal- 
ry  of  $l,:iOO  a  ^ear.    He  was  paid  on  settle- 
nent  |1,070.  which  would  be  the  amount  due 
lim  on  the  day  the  item  Iwars  date.    The  same 
c%per  shows  a  full  settlement  and  payment  by 
itm  of  all  the  funds  in  his  hands,  and  a  bal- 
ance overpaid  by  him  was  placed  to  his  credit 
a  the  private  bcwks  of  Haum,  and  pjisscd  by 
^  Baam  to  hia  own  credit  as  against  the  com- 
nany.    All  the  papers  relating  to  this  settle- 
leot, which  are  referred toin  theanswerof  Oli- 
fT.  as  delivered  over  to  Baum,  are  found  in 
'iodle  A.  of  pjipers  accompanying  the  master's 
'fport,  numbered  in  blue  ink  from  374  to  382. 
Vmong  them  is  an  account  of  Baum  with  the 
I'ort  Lawrence  Companj',  showing  a  final  set- 
lemeot  with  Oliver,  and  charging  separately 
'  each  of  the  two  companies  whose  union  con- 
utuied  the  Port  Lawrence  Company,  its  half 
f  the  amount  found  due  to  Ma].  Oliver,  and 
sid  over  by  them  to  Baum.    On  a  simple 
vj«w  of  these  facts  it  is  difllcult  to  perceive 
it  can  be  contended  for  a  moment  that  the 
y  in  which  Oliver  was  engaged  in  1817, 
a  perdurable,  continuing  agency.    It  ex- 
by  its  express  limitation  at  the  end  of 
fwr — so  says  the  answer  of  Oliver — so  says 
nCterof  Baum,  accompanying  the  power, 
wwer  stiUes  that  before  the  year  expired, 
beginning  of  July,  1818,  the  agency  was 
by  mutual  consent,  tlic  accounts  of  the 
closed,  and  all  the  papers  relative  there- 
nrrendered.  The  file  alxive  referred  to,  from 
874  to  382  (original  papers)  shows  conclu- 
Ij  the  same  fact.  (See  Story's  Agency,  499.) 
There  was  no  agency  on  the  part  of  Oliver 
1  July  4,  1817.  until  after  the  relinquish- 
l  in  i^eptember,  1821,  and  this  will  be  con- 
under  the  seventh  head. 
2.  Oliver  a  partner. 

It  is  said  by  the  other  side  that  he  was  a 
irtoer.    But  he  sold  out  his  shares  In  1818 
^  1819,  and  txith  his  vendees  were  acknowl- 
IfBd  as  partners.    At  the  time  of  these  .sales, 
^le  partnership  was  not  indebted.    It  is  time 
<e  could  not  have  exonerated  himself  from  lia- 
Uty  to  those  persons  to  whom  lots  had  been 
>id.   lie  was  bound  to  make  his  contract  with 
iCiD  good.    But  he  was  not  a  party  to  the  re- 
nqaiiluneDt  In  1821,  and  It  may  l)e  doubted 
^tether  he  would  have  been  liable  in  equity, 
)  the  other  partners,  for  a  debt  created  by  the 
-efaqoiahment.    The  funds  obtained  by  it 
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'  from  the  *United  States  were  applied  [*389 
to  the  payment  for  ottior  lands,  instead  of  go- 
ing to  cancel  the  obligations  outstanding  to  pur- 
chasers of  lots, 

3.  The  nature  of  the  partnership  and  the 

f>owcrs  of  Baum  to  and  at  the  time  of  the  re- 
inquishment. 

The  company  was  a  quasi  corporation,  rep- 
resented by  a  head  or  committee.  The  books 
are  full  of  such  cases.  When  these  associations 
are  legal,  tliey  are  recognized  l)otli  at  law  and 
in  equity.  One  is  called  in  Vescy  the  "  fruit 
club."  and  the  court  said  that  it  was  sufficient 
to  make  the  "committee"  parties,  and  not 
necessary  to  include  all  the  members  of  the 
club.  So  in  the  Covent  Garden  case,  Baum 
had  all  the  title,  and  in  consequence  of  his  own 
extensive  jwwers.  granted  a  power  to  Oliver, 
We  must  judge  of  Baum's  jMnvers  by  his  act.s. 
The  certificates  were  held  by  him.  It  is  said 
that  this  jx>wcr  ceased  when  1  and  2  were  re- 
linquished. But  at  that  time  a  large  debt  ex- 
isted. Seventy-nine  covenants  of  Baum  were 
all  broken,  and  a  debt  of  more  than  |i4,0()0 
created  at  the  instant  of  relinquishment.  The 
avails,  amounting  to  $4,817,55,  were  applied  to 
other  lands,  and  those  lands  ought  to  have  been 
placed  in  the  hands  of  Baum  as  a  security  for 
his  liabilities.  The  partnership  was  not  over; 
the  debts  had  to  be  paid.  The  bill  says  that 
Baum  had  no  power  to  sell,  but  the  an.swer  as- 
serts that  he  had,  and  this  is  confirmed  by  the 
evidence.  In  1821,  at  the  relinquishment, 
Baum  had  the  title.  All  covenants  were  made 
by  him  in  his  own  name,  or  by  Oliver  in  the 
name  of  Baum;  and  these  covenants,  such  as 
the  sale  to  Tromley  and  Prentiss,  were  acqui- 
esced in.  He  wjis  liable  for  all  the  improvo 
mcnts  on  1  and  2,  and  it  was  natural  that  the 
certifituites  for  the  lands  which  had  been  fully 
paid  for.  should  l)e  placed  in  his  hands.  The 
court  lx;low  say  that  no  debts  existed;  but 
this  is  an  error.  It  is  said  that  the  defendants 
(except  Oliver)  admit  that  the  transfer  of  the 
certificates  wjis  made  to  Baum  only  to  enable 
him  to  perfect  the  title.  This  Is  admitted  by 
one  of  the  nominal  defendants,  but  the  active 
prosecutor,  who  has  admitted  $100, (XJO  into  his 
own  pocket.  It  d<x.'8  not  bind  us.  There  was 
no  necessity  for  such  a  transfer  to  enable  Baum 
to  complete  the  title  (for  the  script  was  receiv- 
able for  any  lands  within  the  district),  without 
reference  to  their  being  owned  by  the  same 
man  who  held  the  script.  The  only  gotKi  rea- 
son that  am  be  given  is,  that  It  was  done  to  se- 
cure Baum.  This  claim  was  not  made  until  he 
died.  How  does  it  happen  that  the  title  to  the 
quarter-sections  was  sulfered  to  remain  in  Baum 
for  fourteen  years,  unless  it  had  been  placed  in 
his  hands  as  security.  Equity  would  have  kept 
it  there,  if  an  elTort  had  been  made  to  take  it 
away.  The  security  was  scarcely  sutUcient, 
because  the  lands  had  been  bought  at  $2.  and 
the  price  of  lands  reduced  to  f  1,25  |)er  acre. 
The  interpretation  which  must  be  given  to  these 
acts  of  the  parlies  concerned  is.  "we  mean  to 
pay  you,  but  if  we  do  not.  there  is  an  adeqM^ite 
fund";  of  course,  the  property  *wii8  sub-  [*3t)0 
ject  to  sale  by  Baum  to  pay  debts,  and  ite  had 
a  right  to  pay  a  debt  due  to  himself  as  well  as 
one  due  to  another  person, 

4.  Fraudulent  combination  between  Baum 
and  Oliver. 
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It  is  charcvd  that  ba  eftrly  at  1881  there  was 

a  plan  laid  by  thcf-e  two  nu  n  to  defraud  llie 
Oilier  members  of  the  Port  Lawrence  Company 
of  this  property;  and  that  such  oombhiation 
was  carrii  d  on  for  t-ix  siu  ctcding  years,  until 
l&ZS,  when,  ai  ]mt.  tbej  got  poseession  in  the 
name  of  Oliver  by  virtue  of  a  sale  in  chancery. 

The  cost  of  these  tracts  at  the  vale  in  1817 
was  lc88  than  |1,»U0;  llair  value  from  to 
1828  wa&  lesA  than  $1,000.  It  \h  laxing  the 
croflnlity  of  men  frrcnlly  indeed  to  a.'-k  them  to 
believe,  that  lor  the  poK!»eb^i<>u  ot  wild  land 
•uch  afl  this,  so  remote  from  his  residence  and 
so  little  altractivn  ns  if  '^u•u  was,  Buum  would 
combine  with  Oliver  or  uuyone  else,  and  by  u 
long  train  of  artifice  and  fraud,  continued  and 
practiced  for  a  series  of  years,  pursue  this  as 
the  great  and  absorbing  object  of  hia  life. 

But  if  the  motive  were  adequate,  and  the 
suppoaitiOD  not  contradicted  by  probability, 
the  evidence  in  the  caac  wholly  repels  such  a 
conclusion. 

Baum  was  not  the  man  who  would  engage 
In  such  a  dishonest  combinftlion.   He  was  not 

inacondition  todoit,  if  he  had  lieenbase  enough 
for  the  purpose.  His  state  of  mind  at  the  time 
was  Budi  as  wholly  precludes  the  idea.  On 
IhcBc  points  tliere  is  abundant  evidence,  to  some 
of  which  1  will  refer. 

{Mr.  Kiting  here  referred  to  various  parts  of 
the  record.]  It  appears,  then,  that  there  were 
Hcveuty-nine  outstanding  cuveuuuts  by  Baum. 
gome  a.s  small  a-s  ^Jl  'j,  Mtmc  as  large  as  $1,000, 
but  all  vexatiou-;  Me  was  the  only  person 
troubled  about  thcin,  and  had  been,  during  nil 
his  previous  life,  a  nervously  punctual  man. 
Some  of  the  witnesju's  say,  "  tliey  feared  for 
his  intellect."  In  this  condition  he  applied  lu 
Oliver,  a  young  man  whom  he  hmi  taken  by 
the  hand  and  who  was  familiar  with  the  sub 
ject.  The  first  meju»urc  of  relief  was  to  buy 
up  the  small  vexatious  claims.  Ten  were 
bought  up  for  $281.  Tlie  people  there  all 
knew  Oliver — he  had  heen  out  in  the  north- 
western <'ami)aiLrn.  T?auni  jmid  thi  se  claims: 
that  ia  the  fraud ;  and  paid  Ihcm  through  Oliver : 
that  is  the  comUnanon.  Was  it  wrong  in 
Oliver  to  do  this?  His  conduct  is  <  ii  istent 
with  the  best  as  well  as  with  the  woroi  mutives. 
Baum  is  now  dead,  and  his  son-tn  -Uw,  to  whom 
his  [lapers  descended,  now  comes  here  to  fasten 
fraud  upon  him.  lie  wished  to  refund  the 
money  which  Oliver  had  thus  advanced,  but 
not  beinir  uble  to  do  m,  gave  him  a  certificate, 
acknowledging  the  deht. 

5.  The  certificate  of    J  13.07. 

The  eom|ilainanl,  for  the  purpose  of  making 
out  a  (^se  of  fraudulent  (imcciihiient  and  siu- 
isier  purpose  upon  the  port  of  Major  Oliver, 
avers,  that  though  he,  the  complainant,  lives, 
and  lived  at  that  time,  on  the  Ohio  River, 
within  forty  miles  of  Cincinnati,  and  waj> 
391*1  weekly  "in  the  city,  where  ISaum  juid 
the  dcHjndant  resldc<l.  he  never  knew  anything 
of  the  alleged  indebtedness,  until  h<  rec  eiv<'d  a 
letter  from  Major  Oliver,  sometime  in  1823; 
and  that  this  was  alt  the  knowledge  he  had  up 
on  the  hiihject,  fnr  the  ortler  never  wjls  pre- 
sented to  bim  to  be  piiid  or  rejected,  until  buit 
was  brought  upon  it.  in  attachment,  in  Michi- 
gan. 

In  reply  to  these  allegations,  the  defendant, 
Oliver,  utwtn,  aod  "  denies  that  there  wm 
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I  any  fraud  or  unfairness  in  said  ceitliieatf  for 

I  $213,07,  dated  Sepfend)er  lOlli.  1«22,  meniion- 
I  ed  in  the  bill;  and  he  says  that  the  same  «ai 
I  Jusllv  due  to  him  from  tbe  Piatt  Companv.  for 
<  one  half  the  amount  pievinufly  advBnc(-<l  !>\ 
him,  at  the  request  of  Baum,  to  n»-imburs« 
purchasers  of  lots  in  Port  Lawrence,  fbr  whidi 
an  account  waK  rend»  red  to  said  Baum  al  the 
time,  with  the  vouch eii*  ilier<for.  This  d«- 
feudant  has  not  in  his  possession  the  means  of 
restating  that  account,  but  believes  thatthi 
hibit  Q.  aftaf'hed  to  complainant's  (tiutaitis 
a  true  statement  of  that  matter,  and  ibat  tbs 
item  of  ^ l-2<5. 14  on  the  debit  side  of  \hn\  ac- 
count sliowss  ilie  loi«  for  tbe  refunding  tJjf  pur- 
chase money  of  which  said  certiflcatc  was  pv« 
en  in  part,  being  the  li  ilf  thent>f.  due  from 
.said  Pnitt  Coranany;  and  that  said  defendnni 
repeatedly,  at  different  times,  in  lt>-22  and  after 
wards,  requested  said  complainant  lo  refund  In 
him  the  amountof  said  certificate, which tliesyd 
complainant  always  avoide<l  or  refused  to  do; 
and  tliia  respondent  diaittnctl/  told  tbe  cooi- 
plainant  that  he  would  atlaeh  said  quanff'- 
seclion  to  satisfy  said  debt  uniess  it  Wfuotlar 
wise  paid;  and  defendant  repcat^ly  requested 
payment  of  the  same  both  before  and  after  liis 
letter  to  complainant  of  February  3d,  1828,  rc^ 
f erred  to  iu  the  bill,  and  even  offered  to  sur- 
render up  or  release  to  said  complainaot  ?aW 
land  after  hn  had  acquired  the  title,  if 
complainant  would  pay  said  debt  of  dcicoii- 
ant. " 

This  stntement  in  the  answer  is  n*spon«ivf' t<> 
the  l>dl.  and  therefore  evidence  iu  llie  case;  ')k 
shows  an  early  and  repeated  request  on  Lfae 
part  of  Major  Oliver  to  the  complainant  tnp»y 
iiim  in  behalf  of  hi»  company  what  wu.s  ju.-ilv 
due  to  him.  It  shows  tliat  the  complainaDt 
evaded  or  glanced  off  every  attempt  on  the 
part  of  this  creditor  to  converge  with  him  about 
the  matter,  until  at  luft  Oliver  felt  it  wosnm?- 
sarv  to  act,  or  submit  to  the  loss  of  what  htt 
had  advanced.  He,  therefore,  on  the  Sd  of 
February,  IS'J^J.  five  mouths  after  the  dale  of 
the  certificate,  inclosed  a  lettea*  to  the  oooi- 
pldnant.  in  which  he  slates  to  lum  the  msoas 
why  he  incurred  the  liability,  and  the  fad  thu! 
tlie  one  half  due  by  the  Baum  Company  bA«i 
been  paid  him.  It  la  obvious  from  the  kucr 
that  he  recognizes  the  complainant,  since  tii^ 
death  of  J.  B.  Piatt,  as  the  head  of  the  I'iiUt 
Company,  and  he  requests  him  to  «ae  hii  in- 
flencr  with  the  administrators  of  .Tohn  H. 
Piatt  to  pay  their  projwrtion,  and  advise  hi» 
of  the  names  of  the  members  uf  the  PWt 
Company  aa  then  existing,  and  their  irvMl 
intere*is. 

*In  tbe  argument  in  the  court  U  iow.  [*3IMI 
we  thought  this  account  could  nut  t>c  re  open^ 
for  examination.  It  was  a  Hiuteuu  ut  of  a  [V^ 
nersbii>  acct)unt  by  the  acting  partner,  coip 
munieate^l  to  all  concerned,  and  uajuiesced  ii 
by  them  for  twelve  yeuix;  esjiecially  «fti«  Uli 
trustee  was  deatl.  and  jwix-rs  wer*  io  \^ 
bands  of  au  inlcii»ted  parijf ;  aod  niareettir 
cially,  that  thonc  who  clatmra collatfVBltjr. iviP 
bad  no  custody  of  llnx  ;u-e(mntH  nr  jmR'? 
over  litem,  ought  not  tu  be  called  upon,  uader 
such  cirtumManeea,  to  vnuch  the  aeeMOl  er 
f()rfeil  their  right.  We  thou^jht  tbol,  ;  xp'.iii'H.*! 
or  utiexplained,  the  account  waa  binttaqft  «t 
the  iMiniea,  so  far  aa  thiid 
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oeraed.    The  learned  judpe  held  otherwise, 
and  this  error,     we  respectfullv  contend  it  is, 
combined  with  important  mistakes  in  point  of 
f«ct.  lies  at  the  f()tin<lation  of  the  decision 
below.     [Mr.  Etring  here  went  into  an  elab- 
•r»te  examination  of  the  re<'ord  for  the  purpose 
>f  showing  that  the  account  was  correct.] 
fi.  The  mortjraj^e. 

In  the  month  of  Aupust,  IH'J^t.  Oliver  stated 
an  actxiunt  of  ptiymcnts  made  by  himself  and 
R«um  for  lota  228  and  224.  and  also  an  exact 
•Tount.  confirmetl  by  oripinal  vouchers,  of 
d  the  expenditures  in  imnn»vin;;  the  lots.  He 
redits  Baum  with  one  half  the  expens(^s.lx)rue 
r  himself,  for  which  he  hml  from  time  to 
•mc  ailv.inced  money  to  Oliver.    He  cljurfjes 
»bo  what  he  hael  paid  to  Benjamin  F.  Stickney 
'  it  his  advances  and  im])rovcment8  upon  his 
)C,  9»  compromised  pending  his  suit,  and  llie 
whole  acwunt,  amounting  to  $1,835.47.  \\'t\» 
presented  to  Baum  for  liquidation.  Baum, 
hcinff  without  fumis  of  the  company,  and 
wnntr  to  his  (mn  pecuniary  embarrassments, 
Ahich  then  pressed  heavily  upom  him,  unable 
himself  to  advance  auytliiii)r,  nu)rt,ira.ired  the 
y  of  the  comjwny  which  remained  in 
uc^  LA^nd^  to  Oliver,  and  by  his  circular  of 
January  SIhI,  1824.  informed  the  individual 
OHmbers  of  the  c«)mpany  of  what  he  had  done 
•nd  the  »taT4;  of  their  indebtedneiw,  and  ear- 
ooftly  Holicite<l  them  to  make  some  provision  or 
put  it  in  hia  power  to  provide  for  the  payment, 
"  'fl  it  tb«i  property  might  be  made  available 
r  their  liabilities,  which,  he  assures 
littiiu.  ii*  ih«-  most  that  can  |>ossibly  l>e  expecl- 
The  oilier  members  of  the  company,  who 
ad  placed  I^uin  in  the  front  of  dilliculty  and 
irouble.  turned  a  deaf  ear  to  his  suir^estions 
and  remonstrances;  they  did  not  even  deijjn  to 
aaawer  hia  letter.    The  complainant,  who  re- 
Mded  btit  fort^'  miles  from  Cincinnati,  and  who 
was  in  the  city  weekly,  did  not  even  (;all  to 
the  account,  to  inquire  into  the  state 
alliiirt.  or  speak  a  single  word  of  cheering 
nr  rncourairemenl  to  hi.s  ixirlner  and  ag<'nt, 
was  left  to  iK'ar.  himself,  their  accumu 
'  iirden  of  misfortune  and  loss. 

I  OS  to  me  that  there  was  o|K'nneHs  and 
]  y  enough  upon  the  part  of  Baum  in 

i  all  his  other  a<>t.H  to  secure  even  a  man 
M fill  character  from  the  imputation  of 
•d.  desi^,  or  coni^ealment.    And  in  the 
the  mortgage  he  had  magnanimously 
*cAst  out  of  the  account  all  that  aj)pliiHl 
'  —his  own  paynu-nts  to  the  conipany 
— hUi exiK-ndilureti on  their  inii>rove- 
1  crmlenle<l  himself  as  well  >is  he 
r  the  loss,  so  that  those  who  had 
.a,  and  relied  u{Kni  his  good  faith, 
come  by  no  injury. 

thfs  m<jrtgage  were  not 
ver  until    about  twelve 
after  the  money  fell  due.    In  the  mean 
ivers  in  his  answer,  which,  tluaigh 
to  no  s|K-cial  allegation,  is  clearly 
ral  scofK?  and  tenor  of  the  bill, 
"■  '  ifort  to  collect  this  money 
;K.Tially,  that  he  rejH'aled- 
/led  for  that  purpose*  to  the complaitumt. 
•   t  ■  • .  •  •  r.  conceive  this  to  be  a  matter 
.i.t*.    The  indisputable  fact  is 
.vu  tiy  the  letter  of  Baum  to  ull  the  part 
s.  ixx  that  they  all  knew  that  such 

•.rAwn  8. 


KL,  V.  Piatt.  892 

mortgage  had  been  given  to  pay  the  debts  of 
the  (■•^rnpany.  and  that,  if  the  money  were  not 
paid,  the  projx?rty  would  b«-  proceeded  aL^dnst 
by  the  mortgagee  in  «lue  course  of  law.  There 
is.  therefore,  no  ground  to  complain  of  sticrecy 
or  concealment,  and  the  (piestion  arises  solely 
up(m  the  legality  of  the  transfer,  including  the 
execution  of  the  mortgage,  the  proceedings  in 
chancery  under  it.  the  decree,  the  purcha-^e, 
and  the  tinal  :issignmeut  of  the  certiticali's  by 
Baum  to  (Jliver  after  the  sale.  These  are 
<p»-stions  of  great  imp«)rtance,  and  merit  a 
careful  consith'rali'»n. 

The  right  of  Baum  to  sell  and  convey  rests 
(m  two  iirounds: 

1st.  Because  the  property  was  iJersoualty  in 
his  haixls  as  acting  partner. 

2<l.  As  trustee  of  the  real  estate  vested  in  him 
for  the  payment  of  de-bts. 

Isl.  It  was  |)ersonally. 

It  is  objected,  that  the  land  in  this  case  can- 
not be  et»iisider<'d  as  iH-rsonalty,  on  the  author- 
ity of  the  case  where  land  connected  with  a 
fact«)ry  was  <lrawn  itilo  question.  Btit  there 
the  laud  wjls  not  the  subject  matter  of  the 
trade.  Portions  of  the  freehold  in  a  mine 
have  been  severed  and  sold.  It  is  trm-.  that  in 
I  the  case  before  us  there  was  no  authority  to  re- 
invest; but  in  principle,  why  should  this 
make  a  <lifTerence?  The  land  here  was  bought 
to  sell  again,  and  partnership  debts  were  con- 
tracted. What  go(Ml  reason  can  be  given  why 
it  should  not  vest  in  the  acting  partner  in  the 
simie  maim<'r  as  goods? 

2d.  But  Baum  was  a  trustee. 
Having  the  title  in  himself  without  any  ex- 
pressed restriction,  he  is  presumed  to  hold  it  for 
all  the  i)urposesto  which  equity  would  apply  it, 
and  his  act  was  contirnu-d  by  acquiescence  in 
the  sales  to  Prentiss  and  Tnmdey,  and  in  this 
mortgage  for  twelve  years.  It  is  objected  that 
an  unreasonable  amoiml  of  property  was  tnort- 
I  gaged.  But  the  debt  was  $l,H;i5.47.  and  the 
,  tlrst  cost  of  the  tracts  n)orlgage<l  'was 
$1,679.14,  and  their  value  had  been  reduced 
by  the  act  of  Congress  reducing  the  price  of 
public  land.s,  to  $1,049.14;  estimated  in  pro- 
portion. It  was  the  duty  of  Baum  to  audit 
accounts  and  to  sell  and  convey  property  to 
pay  debts.  A  mortgage  by  him,  and  a  decree 
of  foreclosure  against  him,  are  equivalent  to 
his  deed  of  bargain  and  sale.  We  hold  that 
the  sjile  under  the  m(»rlgage  gave  to  Oliver  all 
the  title  of  Baum.  and  a  right  to  a  patent.  But 
if  not,  if  there  be  anything  irregular  (.r  imi>er- 
fecl  in  the  pursuit  of' our  right,  it  is  cured  by 
the  assignment  of  the  certificates  and  the 
patent.  How  stands  the  ciuse?  Oliver  has  the 
egal  title,  and  he  is  called  upon  to  surrender 
It.  He  has  got  it  in  payment  of  a  debt,  fairly, 
from  a  person  having  p(»wer  to  settle  the  debt 
and  convey  the  land,  ihit  this  tru.stee,  so  em- 
powered, took  two  steps  instead  of  one.  He 
tirst  mortgaged,  then  assigned.  In  law,  his 
mere  assignment  is  good  enough.  Can  this 
dillhailly  as  to  mode  afTe<  t  us  in  equity?  There 
is  no  reason  why  this  legal  title,  so  accpiired, 
sln)uld  l)e  now  disturbctl.  The  complainant 
had  full  notice  of  the  mortgage,  and  of  the  suit 
thereon.  He  stootl  by;  suitered  the  suit  up<m 
the  njortgage  to  procee«l  witlu»ut  conung  in 
and  making  himself  a  party,  as  be  might  have 
ilone;  suffered  the  sale  to  be  made  without 
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objection;  the  certificates  to  be  a^igDt^d  aud 
the  patent  to  issue;  tuffercd  Oliver  to  enter 
tipnn  the  propprty. expand  his  tliiu'.anfi  talentji, 
and  money  upon  it ;  and  wc  now  claim  that  it 
is  too  lute  for  him  to  go  into  chanoenr.  (8 
Vesey,  170.) 

The  complainant  should  have  made  his  elec 
tion  without  waiting  for  future  devcjopilients. 
It  is  not  a  statutory  bar  tluU  inteiposei,  but 
acquiescence. 

[Mr,  Eitnng  here  went  into  calculations  to 

show  the  value  of  the  property  then,  and  until 
1882  ]  *'  *~  J 

Up  to  tlie  issuing  of  the  pafonts  in  ISHO,  the 
value  of  the  property  did  not  change.  Sup- 
pose this  Mil  had  been  filed  in  188S.  No  chan- 
cellor could  have  acted  on  tiicfutun;  use  which 
Oliver  might  matte  of  the  property.  But  that 
further  use.  and  the  enhanced  vaUie  of  the 
property,  blends  itself  everywlurc  with  the 
opinion  of  the  court  below,  and  is  made  to  give 
a  character  to  past  transactions. 

1st.  There  is  an  impression  that  the  ir.ici^ 
purcha.sed  under  the  mortgage  aud  the  attaoti- 
ment  were  of  great  value; l>ttt,  acoofding  to  the 
fvidcncc.  the  wliolc  property,  at  anv  time  from 
1822  to  1830.  was  uoi  worth,  in  cusli".  $1 ,200. 

2d.  In  making  Oliver's  exchange  with  the 
Michigan  University  re-act  upon  atld  affect  his 
purchase  of  the  other  tracts. 

8d,  It  fixes  upon  Oliver  a  knowledge  of  the 
contingent  future.  The  bill  to  forctUose  and 
the  atutcbment  were  in  1825,  and  it  is  supposed 
that  UlivL-r's  design  in  acquirinir  the  other  tracts 
was  to  repossess  1  and  3;  but  at  that  time  1  and 
2  belonged  to  the  Unit^ni  States,  and  there  was 
no  prospt'Ct  tluit  anything  hut  money  would 
395*3  *<iv<ir  purchase  them.  The  Uuiversity 
did  not  sdeet  until  June  85th,  1^. 

7.  Oliver's  agency  after  the  nlinquishraent. 
At  Baum's  request  be  paid  with  hi^  own 

monev  debts  of  the  Port  Lawrence  Company ; 
and  tne  vonrher.*?  slinw  great  accuracy  and  strict 
justice.  Did  tiiis  disable  him  from  recovering 
the  money  so  poidf 

8.  Agreement  tn  repiirrba.so. 

Tlie  evidence  sliows  an  iutetitiou  on  the  part 
of  Baum  to  r^rchase,  but  there  was  no  con- 
tract or  undcrsTnnding  to  that  effect.  Nor  does 
any  evidcnec  s,liow  how  he  propo^  to  carry 
out  ills  desi|^n,  whether  with  hb  own  money 
or  a  fund  raised  by  contribn'inTi. 

9.  Suppose  Baum  had  pui  t  iuised  and  paid 
his  money,  would  the  members  of  the  Port 
Lawrence  Company  have  been  bound  to  con- 
tribute; or  would  any  trust  have  resulted  to 
them ;  or  if  Piatt  had  made  the  purchase,  could 
Baum  have  held  any  part  of  the  property? 
Neither  of  the  parties  ought  to  have  purchaserl 
for  the  benetit  of  tlieir  old  purtners.  Tliere 
would  have  been  absent  persons,  insolvent  es- 
tates, infants,  feitiM  eourt,  all  to  unite  in  the 
expenses  and  incur  the  hazard  of  wh:it  counsel 
would  have  called  a  reckless  and  extravagant 
expenditure  to  Iniild  up  a  city.  The  purchase 
required  capacity,  cnn.«^enl.  contribution,  and 
also  situation  and  ability,  to  Join  in  its  manage- 
ment. The  negotiation  with  the  United  States 
entirelv  failed. 

10.  The  exchange  for  1  and  2,  and  resulting 
trust. 

It  Is  conlfndfd  'hit  !i  trust  results  to  ttie  Port 
Lawrence  Company  on  two  grounds: 


Ist  That  tlio  purchase  was  for  Baum  and 
his  asBOdstes,  who  were  the  Part  Lawrenoe 

Company.  This  is  charged  in  the  bill  and  de- 
nied in  the  answer:  and  the  re<-ord  shows  that 
Oliver  is  sometimes  spoken  of,  in  the  recotds 
of  the  university,  as  acting  for  l  im^elf,  and 
sometimes  for  others.  It  was  probably  an  error 
of  Mr.  Wing,  and  ooneeted  by  Oliver  as  iooa 
as  discovered. 

2d.  That  a  trust  resulted,  becaiis<'  the  siile  oa 
the  attachment  passed  no  title  to  Oliver,  and 
therefore  the  quarter-sections  still  belonged  to 
the  Piatt  Company ;  and  because  the  sale  under 
the  mortgage  pa&sed  no  title  except  ihul  of 
Baum  himself,  therefore,  with  that  exception, 
the  tracts  8  and  4  lieionged  to  the  Port  Law- 
rence Compnny;  and  that  Oliver  having  r\ 
changed  3  and  i  and  the  quarter-secUoos  for  1 
and  9,  a  trust  results  therein  to  the  Pert  Law- 
renee  Company,  and  to  tlie  Piatt  Company. 

But  a  member  of  the  Port  Lawrence  Com- 
pany has  joined  with  a  member  of  the  Piatt 
Company,  and  filed  thi^  bill.  That  the  p'lr: 
uers  in  the  dillereul  conipuuie±»  happt-u  to  l*e 
the  same  individuals,  does  not  help  the  case;  it 
is  a  joinder  of  different  claims  in  the  s;ime  bill, 
which  becomes  multifarious.  If  so,  the  diili 
culty  lies  deeper  than  mere  pleading;  for  wiUi 
out  «tirh  joinder  the  party  cannot  *pre-  [*30O 
sent  tiiis  multifarious  case.  No  such  ca^o  hM 
ever  been  sustained.  If  there  had  been  an 
agreement  betwwn  these  two  companies  that 
their  land  should  be  m  exchanged,  aud  they  had 
vested  the  title  in  Ohver  for  the  purpose.  U>e 
bill  would  lie.  But  there  was  no  such  agree- 
ment, and  no  trust  assumed  on  the  part  of  Oli- 
ver. He  purchased  the  two  tracts  of  land  at  judi- 
cial sales,  was  in  poasesaion,  claimed  title,  and 
made  the  exchange  for  himsdf.  The  boolu. 
We  believe,  show  no  case  In  w^liich  the  se  parate 
fniid.s  of  several  individuals  can  be  followed  in- 
to a  joint  Investment^  so  as  to  raise  a  tnist  in 
the  property  [See  the  anllioritSeB  refenad  to 
by  Mr.  Standerry.] 

The  vast  enhancement  of  the  value  of  the 
fund  with  which  1  and  2  were  purcha'^f'd, 
applying  to  it  the  labor  aud  skill  of  Oliver  aini 
Williants;  the  time,  and  eUorts.  and  skill  <^f 
Oliver,  in  bringing  alxM^  th  exchange,  should 
be  considered  as  a  fund  winch  helped  to  nay 
for  1  and  2  as  fully  as  so  much  cash.  The 
property  has  thus  been  ma^Ie  to  be  worth  more 
than  an  hundreii  fold  as  much  as  it  was  at  tlie 
time  of  the  exchange.  And  this  is  all  to  be  re 
stored  if  the  court  hold  both,  or  either  of  the 
parties  claiming,  to  be  entitled  to  it. 

11.  Estoppel. 

Baum  conveyed  the  lands  included  in  the 
mortgage  to  Oliver,  with  covenants  of  warranty. 
As.scts  descended  to  Ms  heirs,  whoareesioiqMd. 
(Co.  Litt..  m.) 

18.  Williams  is  a  bona  fide  purdiaser  with- 
out notice. 

I  Sec  this  head  discussed  at  the  oondusion  of 
Ifr.  8tmberry'»  argument] 

Mr.  Jtutiee  &roBY  delivered  the  optnioii  of 
the  court: 

This  is  the  case  of  sn  appeal  fmm  the  decree 
of  the  C-ircuil  Court  of  the  Dixtrici  of  Ohio, 
sitting  in  equity,  rendered  in  favor  of  the 
original  plaintiff,  and  it  is  i  r  night  to  this  court 
by  the  original  defendanu,  who  are  now  the 
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ippeUuts.  The  record  is  exceedingly  volum- 
iDMii,inl  die  facts  and  pmoeedings  complicated 

•M  perplexed  by  a  variety  of  details.  A  gen- 
trtl  ouiiine  of  the  leading  facu  is  given  in  the 
prmted  opiokm  of  the  ooiirt  below,  with  whldi 

«t' bite  l<»}<'n  favored;  and  those  farts  cannot 
k  more  succinctly  stated  than  they  are  in  that 
mmuj.  We  aludl  therefore  avail  ourselves 
fiiupon  the  ]Kcsent  oerasion.  It  is  as  fol- 
i>wi:  "Id  the  summer  of  1817.  tlie  complain 
iot.  io  cennectloa  with. John  H.  Piatt,  William 
M  Worlhinjton.  and  Gorhfim  A.  Wortii.  form- 
it  an  swsooiaiion  lo  purchase  lands  of  the 
Ifliusi  States,  at  a  public  sale,  which  was 
'i-^rtly  to  take  place  at  Wooster.  in  this  State; 
ind  the  complainant  was  appointed  the  agent 
>f  the  compaoy,  to  attend  the  aale  for  that 
parpoae. 

"Aootbcr  association  consisting  of  Martin 
Eii;ra,  JesHp  Hunt,  Jacob  Burnet,  William  C. 
idiHiick,  William  Ban*.  William  Oliver*  and 
997*]  ♦Andrew  Mack,  was  formed  for  the 

»ni«  object;  und  William  Oliver  and  William 
C.  iicheock  were  appointed  its  agents  to  attend 
He  «le. 

licfnn.'  the  sale  took  place,  it  was  discovered 
tlut  both  companies  were  desirous  of  purchas- 
Qf  the  same  tracta  of  land,  and  the  agents 
uTml  that  they  would  purchase  tracts  1.  2,  3, 
uh14,  at,  and  including  the  mouth  of  bwun 
(Veek,  m  the  United  States  reserve,  at  the  foot 
"*  tbp  rapids  of  the  Miami ;  and  aho  Nos.  8<5 
n  i  ^7  on  the  other  side  of  the  river,  opposite 
le  tnooth  of  Swan  Greek,  for  the  joint  benefit 
f  UMh  companies;  each  company  to  have  one 
^ilf  of  the  lands  purcliased,  and  '.o  pay  at  the 
•Asn.;  rate.  Nos.  8U  and  87  were  bid  off  by 
'Oliver,  and  the  certificates  of  purchase  issued 
V»him.  The  otlier  tracts  were  bid  off  by  the 
mpi&inant,  and  the  certificates  of  purchase 
*a«  issued  in  thenameeof  the  aMOclatiom  rep- 
'«»oled  by  him. 

"At  the  same  sjile,  the  complainant,  in  behalf 
(4  hiaoompany,  purcliased  the  northwest  quar- 
^  of  nedOQ  S,  township  8,  the  southwest 
Wlw of  the aame  section  the  northwest  qimr 
of  aeetioa  8.  township  3.  and  also  the  soui h- 
•Ml  and  sonthweat  qtmrleri  of  the  tnmeseetton, 
■  laid  reserve ;  and  one  fourth  of  the  purchase 
■ooej  on  each  tract  being  paid,  certiflcaies  of 
pndttie  were  made  oat  in  the  names  of  the 
'wipany.    And  the  other  airenls  purchjvsed  for 
company,  at  ihu  same  sale,  other  tracts  of 

Ind. 

'  '  In  the  return  of  the  atrpnts  to  Cincinnati, 
i  ir  acUi  were  ratitied  by  both  companies.  One 
rompAiiy  was  designated  the  Piatt  Company, 
lie  other  the  I3aum  C-ompany ;  and  the  union  of 
^b,  ID  regard  to  the  lands  jointly  purchased, 

calletl  the  Port  Lawrence  Company.  The 
jDini,  or  Port  Lawrence  Company,  havini? 
■•d>-  tbeir  pun  iuis*'  wjth  the  view  of  laying 
■iJv  a  town,  to  t>e  called  Port  Lawrence,  ap- 
fUBled  Baum  a  trustee,  and  authori/^ed  him 
tonS  lots,  and  do  other  things  in  relation  to 
Mlljnirv.  for  the  benefit  of  the  company. 

"Qathe  Hih  August,  1817.  Baum  appointed 
^^Uwr  his  attorney,  to  sell  lots  in  the  town  to 
li^Udout,  receive  the  money,  and  give  cer- 
tificatfliof  anle,  in  the  nature  of  title  bonds,  to  i 

piaihMtn;  and  he,  in  anodatlon  with  | 
WIUmbU.  Schenck,  Wius  autliorized  to  lay  out 
^  tevB.  Baum,  and  alao  the  proprietora,  1 


gave  to  Oliver  a  letter  of  instructions  in  relation 
to  the  plan  of  the  town,  the  aale  of  the  lots, 

Ac.  By  the  conditions  of  side,  one  fourth  of 
the  purchase  money  was  to  be  paid  down, 
and  the  reaidae  in  three  equal  annua  I  paymenta. 

"  At  the  sale  of  lots,  the  .sum  of  *^j5.:i3  was 
received  bv  Schenck,  for  which  he  was  to  be 
accountable  to  Baum. 

•'  At  the  sale,  Oliver  purchased  lots  228  and 
224,  an  undivided  half  of  which  he  afterwards 
confeyed  to  Baum,  and  they  erected  a  ware* 
house  and  other  improvements  on  them. 

*•'  In  August,  1818.  he  sold  one  half  [*IWH 
of  his  interest  in  the  Port  Lawrence  Company 
to  William  Steele  and  William  Lytic;  and  in 
March,  1819.  he  sold  the  residue  of  his  interest 
to  Micajah  T.  Williams,  oneof  thedefendant»» 
and  his  partner  Embre. 

"  By  Uie  reduction  of  the  price  of  the  pub- 
lic lands,  and  the  pressure  of  the  times,  the 
Port  Lawrence  Company  were  under  the  necea- 
sity  of  relinquishing  to  tne  United  States  tracts 
1  and  2,  having  agreed  to  pay  for  the  same 
about  $20,000;  and  of  appropruting  the  money 
paid  on  them  to  the  payment  in  full  of  the  res- 
idue of  tlie  tracts  purch:ised  by  tliem.  and  l)y 
the  Baum  and  Piatt  Companies  respectively. 
In  pursuance  of  this  object,  the  five  quarter- 
sections  purchased  hy  the  Piatt  Company  were 
assigned  to  Baum,  the  I7th  September,  1821; 
and  on  the  same  day,  tracta  numbered  1,  d,  86, 
and  87,  purchased  in  the  name  of  the  Piatt 
Company  for  the  Port  Lawrence  Company; 
and  also  tracta  8  and  4,  purchased  by  Oli  ver 
for  the  sfime  company,  were  a'-siirned  lO  Baum. 
It  is  alleged  that  tliesc  tracts  had  been  pre- 
viously assigned  to  Baum,  of  which  there  is  no 
evidence. 

On  the  27lh  September,  1821,  Baum.  through 
bis  agent,  Micajah  T.  Williams,  one  of  the  de- 
fendants, relinquished,  to  the  United  States, 
tracts  1  and  2.  On  these  tracts  tlierc  had  been 
paid  the  sum  of  ^4,817.55.  $1,:{72.:{4  of  this 
sum  were  applied  to  complete  the  payments  on 
tracts  8,  4,  86,  and  87,  the  residue  of  the  tracts 
purchaM'd  at  the  .sale  by  the  Port  Lawrencf? 
Company.  i*'rom  the  lelinquished  tracts,  there 
still  remained  $8,445.91.  Of  this  sum.  one- 
half  belonged  to  the  Piatt  Ci>tnpany.  $1,248 
were  applied  to  complete  the  payment  on  the 
live  quarter-eectlons,  which  left  a  balance  of 
1474.60  still  due  to  the  Piatt  Company:  but 
which  was  applied  in  payment  of  lauds  held  by 
the  Baum  Ck>mpauy. 

"  After  the  relin(iuishment  of  the  tracts  on 
which  the  town  had  been  laid  out,  the  pur- 
ehasera  of  town  lots  claimed  a  return  of  the 
money  paid  by  them,  with  interest,  and  also 
damages  for  their  improvi  inenls. 

"  On  the  10th  September.  1822,  Baum  gave 
to  Oliver  a  certificate,  which  stated  there  was 
due  him.  by  the  Port  Lawrence  Company,  the 
sum  of  $21  •102,  which  he  refunded  to  the  pur- 
cliasers  of  lots,  by  the  request  of  the  company, 
"  it  being  the  amount  due  on  the  shares  origi- 
nally owned  by  .John  II.  Piatl,  Robert  Piatt, 
G.  A.  Worth,  and  William  M.  Worthington." 

'*  And  on  the  S7th  August.  182:^  Oliver  haT- 
ing  miu.'e  out  an  account  ai^ainst  the  Port  Law- 
rence Company,  for  money  paid  by  him  to 
purchaaen  of  lota,  and  senrlces  rendered  as 
agent,  Baum  admitted  Ins  account,  amounting 
to  the  sum  of  $i,8ji5.47i  to  secuie  the  payment 
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of  wliich,  Baum  executed  to  him  a  mortgage 
on  tracts  8,  4.  86,  and  87.  The  porment  was 
to  l>c  made,  with  interest,  OH  or  before  the  Ist 
of  January,  l&Sli. 

"  The  7th  October,  1889.  Oltver  caused  an 
300*]  nttachnient  to  br  *i<i<t\m\  by  the  clerk 
of  Monroe  County,  in  the  Michigan  territory, 
aitainst  Baum  and  the  members  of  the  Piatt 
Compfiny.  on  the  Cfrtiflrntp  of  indebtment 
given  by  Jiuum.  This  aitnchmcnt  was  levied 
on  four  of  the  Ave  quarter-sections  owned  by 
the  Piiitt  Company,  and  «iifh  proo<»pd!nf««  wpr'e 
had  on  Die  attachment,  m  to  obtain  an  order  of 
sate  of  the  pro|)erty  attached;  three  of  the 
quarters  were  sold,  by  the  auditor^  appoinlt  d. 
for  the  sum  of  $241.60,  to  Nobie,  llie  agent  of 
Oliver.  Noble,  shortljr  afterwards,  conveyed 
these  tracts  to  his  principal. 

"  A  bill  to  foreclose  the  mortgngo  given  to 
Oliver  was  filed  bv  him  in  the  Supn'mt'  ('o\irt 
of  Michigan,  the  iSth  of  October,  1825.  And  a 
flnat  decree  hsTlng  been  obtained,  the  mort- 
gaged premises  were  sold,  by  the  assistHiit  reg- 
ister of  tlie  Cliancery  Court,  to  Oliver,  the  Ist 
September,  1888,  for  $61 8. 56. 

"  By  the  Act  of  20th  Mny,  1S28.  the  Secretary 
of  the  Treasury  was  authorized  to  select,  for 
the  benefit  of  the  University  of  the  Michigan 
territory,  a  rortain  number  of  arres  of  the  public 
lanii.H  within  the  territory,  and  he  selected  tracts 
1  and  2,  which  had  been  relinquished. 

"  In  the  summer  of  1828.  as  appears  from  the 
report  of  the  committee  of  the  trustees  of  the 
iinivernty,  Oliver,  as  the  agent  of  Baum  and 
others,  proponpfl  to  exchange  certain  lands 
owned  by  Bauiu.  iu  ilie  vicinity  of  Port  Law- 
rence, or  any  of  the  public  lands  subject  to 
entry,  for  tracts  1  and  2,  on  which  the  town  of 
Port  Lawrence  had  been  laid  out. 

■•  .\  law  of  Congress  was  passed,  authorizing 
the  exchange,  the  18th  January,  1830.  Pre- 
vious to  this,  Baum  assigned  to  Oliver  the  final 
ecrliticales  for  the  tracts  he  purchased  under 
the  attachment,  and  also  under  the  decree  of 
foreclosure;  and  one  of  the  quarter-sections 
levied  on  by  the  attachment,  but  not  sold 
under  it,  in  payment  of  the  balance  of  the 
judgment  on  the  attachment,  which  enabled 
Oliver  to  nhtnin  patent*?  for  the  same  in  hisown 
name.  Ami  on  his  conveying  to  the  university 
iTHcts  numbered  3  and  4,  except  ten  acres  re- 
served of  number  and  the  northwest  quarter 
of  section  2,  township  3,  and  also  the  northwest 
and  southwest  quarters  of  section  8.  township 

he  received  an  assignment  from  the  universi- 
ty of  their  rights  to  tracts  1  and  2,  for  which 
paten  I were  igsuetl  in  the  name  of  Oliver. 

••  After  the  exchange  waaefTt  eted,  Baum,  and 
the  defendant  Williams,  em  h  purchased  an  in- 
terest of  one  third  in  trac  is  1  and  3.  86  and  87. 
After  Baum's  death,  in  1882,  Oliver  purchased 
his  interest  fn>m  his  heii-s.  And  the  Ist  De- 
cember, 18;V2,  Oliver  conveyed  to  Williams  an 
undivided  half  of  the  ten  acres  reserved  iu 
numbers.  On  theSSd  May.  1884,  he  conveyed 
to  him  an  undivided  half  of  iracts  80  and  87, 
except  sixtv  acres  which  had  been  sold  to 
Prentim anil  Tromley ;  and  on  the  day  of 
November,  he  conveyed  to  him  'one  undivided 
naif  of  lots  1  and  3.  on  which  Port  Lawrence 
400*]  *was  laid  out/  together  *  wtlb  alike  in- 
terest in  all  sales  and  Improvements  thereunto 
belonging/ 
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"  Oliver,  Baum,  aud  Williams  agreed  to  lay 
out  the  town  of  Toledo  on  the  dteoT  Fort  Law- 

renoe,  and  to  make  titles  to  the  Port  Lawn  n.  ^ 
purchasers  of  lots,  on  their  complying  with  their 
oontraets. 

"  Borne  vears  after  this,  Oliver  ptireha.se<i 
from  the  Michigan  University  the  tracts  of 
land  he  comeyeaUt  it  in  exdiaoge  for  tracts  1 
and  8. 

"Of  the  Platt  Company.  John  H.  Piaii  is 
dccea.<MM].  and  his  administrators  and  heirs  arc 
made  parties  to  this  suit.  William  M.  Worth- 
ington  assigned  one  half  his  interest  in  the 
Port  Lawrence  Company,  and  il  is  claimed 
and  represented  by  T  hn  E.  Worthingtou. 
The  mterest  of  Worth  Inis  been  aiwigned  to  the 
defendant  Ewing.  who  also  claims  the  entire  in- 
terest of  Baum.  Mack.  Barr,  Burnet^  aod  half 
the  interest  of  the  complainant. 

"  Of  the  Haum  Company.  Martin  Baum.  Jesse 
Hunt.  WUliam  C.  Schenck,  and  William  Barr. 
are  deceased." 

Such  is  II  general  outline  of  the  leading  fact*. 
There  arc  others  which  may  be  required  to  be 
adverted  to  in  the  progress  of  this  opinion;  but 
there  are  many  details  which  munt  ue<  ♦  ssarilr 
be  passed  over  in  silence,  as  they  would  tend  to 
emiNUTass  the  discussion  of  th«  main  questions 
in  the  cause,  and  obscure  r^er  than  fllustrale 
the  merits  thereof. 

The  obieri  of  the  bill  is  to  subject  the  traols 
No.  1  and  No.  2,  now  constituting  the  site  of 
the  town  of  Toledo,  formerly  known  as  Port 
Lawrenoe,  to  the  rights  of  the-  Port  Lawrence 
Company,  compofsed.ai?  wc  have  seen,  of  the 
Piatt  Company  aud  the  Buum  Coiupaoy,  and 
those  who  claim  under  them,  now  in  tM  pos^ 
session  of  Oliver  and  Williams,  under  a  title 
derived  from  the  grant  of  the  Michigan  Uni- 
versity, upon  the  ground  that  a  trust  h&i 
attached  to  those  tracts  in  favor  of  the  Piatt 
and  Port  Lawrence  companies,  under  the  cir- 
cumstunces  which  will  be  pnaently  stated. 
These  ctrcumi>taacea  are,  that  the  lands  given  in 
exchange  to  theMidilKMi  Uttfvmit^.  fortnctn 
No.  1  and  No.  2.  unaer  the  negf»tiation  with 
the  university,  were,  at  the  time,  the  property 
of  the  Platt  and  Port  Lawrenoe  companies,  m 
f««/M?  7 /r^riw/ thereof ;  that  the  facts  were  at 
the  ti^ie  well  known  to  Batim,  and  Oliver,  and 
Wlllfanu.  and  oonseqtiently  that  Che  trust  >>% 
operation  of  law  attached  thereto  in  the  hancis 
of  those  parties.  To  this  conclusion  several 
objections  have  been  taken  by  the  counsel  for 
the  appellants.  In  the  first  hue.  that  in^Micb 
trust  attached  to  the  lands  ho  given  in  exclnio;:? 
to  the  Hlchinin  Unlvenby.  at  the  time  of  the 
transfer,  andconsequently  none  to  imcia  Nns. 
I  and  2,  taken  in  the  exchange.  In  the  sct^d 
place,  that  if  it  did,  as  Oliver  afterwards repor 
chasetl  the  exchanged  lands  from  the  univer«i 
ty.  and  Oliver  and  William*  under  hira  no\% 
hold  some  parts  there  of.  the  tru-nt  is  revival, 
and  has  re-altached  *to  these  lamls.  and  l*40 1 
thus  has  displaced  any  supfvised  iru!»t  up.in 
tract.'<  No.  1  and  No.  2,  at  le.ist  ;)r-/  Uxntv.  In 
the  uext  place,  thai  Oliver  aud  Williams  are 
purchaseis  without  noiioe  of  the  trust,  or  of 
any  misai^Ucation  of  tbo  trust  pn^Mrtj  by  the 
trustee. 

Before  proceeding  to  the  conahlentkws  ap 

plicnb'i'  \r.  rlic  t-r-t  ii'irl  iliird  point?,  it  rnsv  Iw 
well  to  di&pube  of  llial  which  grows  out  ol'  \hs 
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•«>ond  pninl.  a««  it  involves  n  most  important 
;  riDciplf  ill  i-quily  juriHpruilcncc.  ll  is  a  cleur- 
y  ei!t«hli>tlied  principle  ID  that  jurisprudence, 
lial  whenover  the  trustee  has  been  crutlty  of  u 
Tv.uh  of  the  truM,  nnri  hm  transferred  the 
roperty.  by  sale  or  otherwise,  to  Hny  lliini 
itnon.  the  et*tni<jue  trnxt  has  a  full  liiihl  to 
■  ►llow  such  property  into  the  hands  of  such 
Iiird  peraon.  unle»8  he  stands  in  the  ])redica- 
i.cnt  of  a  ,^*^<:  purchaser,  for  a  valuable 
<ttndeniii(>n.  without  notice.  And  if  the 
naitf  han  invested  the  trust  i)rop<'rty.  or  its 
rxjceitln.  in  any  other  property  into  which  it 
10  be  dL^tiuctly  traced,  the  co'/u*  que  truHt\\m 
!» election  cither  to  follow  the  same  into  the 
it'W  investment,  or  to  hold  the  trustee  |)erson- 
i  ijr  liable  for  the  breach  of  the  trust.  This 
t^t  or  option  of  the  cestui  que  tni*t  is  one 
jracfa  positively  and  exclusively  belong  to 
1.  tod  it  is  not  in  the  power  of  the  trustee 
jrive  him  of  it  by  any  8ul»s((|uent  repur- 
of  the  trust  property,  although  in  the 
case  the  eettui  que  trust  may,  if  he  pleases, 
himv'lf  of  his  own  riirht,  and  take  back 
and  h(»ld  the  trust  property  upon  iheorij;- 
llnist:  but  he  is  not  com|K'llable  so  to  do. 
timaoD  is.  that  this  woulrl  enable  the  trus- 
navail  himself  of  his  own  wron^;  and  it 
lad  made  a  protitable  investment  of  the 
fund,  to  appropriate  the  protit  to  his  own 
ll,  and  bv  a  rcpurcha.se  of  the  tru.st  fund 
the  loss  or  deterioration  in  value,  if 
there  had  been,  in  the  mean  time,  to 
^•ooount  of  the  cestui  qiie  truat — whereas  the 
equity  is,  that  all  the  gain  made  bv  the 
,  by  a  wrongful  appropriation  of  the 
fund,  fthall  go  to  the  (vrWui  que  tntst,  and 
kMses  shall  be  b(»rne  by  the  trustee  him- 
The  option,  in  sucli  case,  to  take  the  new 
t  original  fund,  is  therefore  (as  has  bt^n 
Buggesled)  exclusively  given  to  the 
qtu  tru»t,  and  is  given  to  him  for  the 
purposes  and  upon  the  soundest  public 
It  is  to  aid  in  the  maintenance  of  right 
the  suppression  of  meditated  wrong. 
EMcsoD  this  subject  will  be  found  collect 
I  Ifce  elementary  writers.  (Hec  SSugdenon 
chap.  14.  sec.  3,  p.  148,  &c.,  »lh  edit. ; 
Eq.  Jurisp.  sec.  1258  to  sec  1205,  8d 
Dig.,  Chancerj-.  4  W,  25,  to  4  W, 
•sd  the  rule  will  W  found  ftdly  discussed 
jized  in  Uyall  v.  liyall  (f  Atk..  60). 
^y.Dight(tn(\va\)\vT,  409),  lycnchv.  I^nch 
I,  511).  and  Docker  v.  S>me«  (2  Mylne 
B,  655).  in  many  of  its  important  bear- 
Lord  Ellenborough.  In  the  ca"«j  of  Tay- 
Plamer  (3  Maule  &  Selw.,  562),  exam- 
laod  confirmed  the  doctrine  in  itsapplica- 
at  law,  and  cite<l  and  approved 
in  equity;  so  that  it  is  plain ui)on 
•]  authority,  and  the  *same  would  Ik; 

true  u]K)n  principle,  that  if  the  tracts 
I  and  2  were  purchasetl  with  the  trust 
fing  to  the  Piatt  and  Port  Lawrence 
the  latter  are  at  full  lil)erty  to  fol- 
^  Ibeaunc  into  the  hands  of  any  persons  not 
^hoHajifJe  purchasers  for  a  valuable  con 
without  notice,  and  the  circumstance 
Ibere  has  since  been  a  repurchase  of  the 
"  trust  property  by  Oliver,  does  not  in 
BwnnPT  affect,  or  control,  or  vary,  the 
K  I  of  the  cestui*  que  trust.  The  case 

ItK*  Uiai  put  at  the  bar,  where  a  part  of 
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the  funds  of  tlie  cf*(uin  que  trust  have  been 
mixed  up  with  i>lher  funds  e.vclusively  belong- 
ing to  the  trustee  in  the  new  purcha.se  or  in- 
vestment. In  such  a  cuk-  there  may  be  ground_ 
to  hold  the  trust  fund  in  charge /y/v; /////A>  tlu-re- 
in.  Here,  the  whole  consideral ion  of  the  pur- 
chase was  a  fund  wholly  and  exclusively  Im.*- 
'onging  to  the  centui^  que  (runt,  if  tln-y  have 
made  out  any  title  at  all.  which  we  shuil  here- 
after consider. 

Let  us,  then,  proceed  to  the  consideration  of 
the  other  (pieslions  above  slated.  And  tlu'  tir>t 
is.  whether  at  the  lime  of  the  exchange  with 
the  Michigan  Univ»'rsily.  the  lands  given  in  ex- 
change for  tracts  Nos.  1  and  2.  were,  in  the 
IihihIs  of  the  parly  or  parlies  making  that  ex 
change,  affected  with  any  triist  such  as  has 
U-en  already  Misrg(!sled  And  this  leads  us  to 
the  consideration  of  the  antecedent  state  of 
facts  b<'tween  the  parties  to  this  record. 

We  have  seen  that  the  original  purchase  of 
tracts  Nos.  1.  2.  3.  and  4.  and  Nos.  tit}  and  87, 
was  made  for  the  account  and  benefit  of  the 
Port  Lawrence  Company;  and  the  object  of 
the  purcluise  was  to  lay  out  a  town  thereon, 
and  to  s<;]|  the  lots  to  purchasers.  Uaum  was 
appointed  a  trustee  and  agent  f«ir  this  purjHJse, 
and  he  was  to  niake  sale  of  the  lots  and  con 
duct  the  other  atTairs  of  the  agency.  With  the 
consent  of  the  company,  in  Augu.st.  1817.  he 
employed  Oliver  as  a  sub-agent,  who  received 
instructions  from  the  company  in  relation  to 
the  ])lan  of  the  t<iwn  (whicli  he  was  to  lay  out 
in  conjunction  with  \Vm.  C.  Strhenck)  an«l  the 
sjile  of  the  lots.  This  agency  of  Oliver,  under 
Baum.  was  originally  (as  it  should  seem)  limit- 
e<l  to  one  year,  but  it  was  certainly  continued, 
if  not  for  all.  at  Icfisi  for  some  purposes,  to  a 
much  lalt-r  |H;rio<l.  In  August.  1818,  Oliver 
sold  one  half  of  his  interest  in  the  Port  Law- 
rence Company  to  Steele  &  Lytic,  and  in 
March.  1819,  he  sold  the  residue  to  the  defend- 
ant Williams,  and  his  partner  Embre.  And 
these  facts  are  most  important  to  be  borne  in 
mind,  since  they  clcjirly  establish  that  Oliver, 
OS  an  original  proprietor,  and  Williams,  as  a 
derivative  proprietor,  under  Oliver,  in  the  Port 
Lawrence  company,  had  full  and  complete  no- 
tice of  the  nature  and  objects  of  the  original 
purchase  by  thai  company,  and  of  the  trust  and 
agency  of  Baum  in  accomplishing  tliose  ob- 
jects.' In  truth,  the  laying  out  of  a  town  on 
those  tracts,  and  the  side  of  the  lots,  seems  to 
have  been  an  enterprise  always  cherished  by 
some  of  the  compmy  with  uncommon  solici- 
tude and  sanguine  expectations  of  profit. 

•In  consequence  of  the  redm:tion  of  [*40H 
the  price  of  the  public  lands  by  ('ongre-ss.  and 
the  pressure  of  the  times,  the  Port  Lawrence 
Company  found  themselves  compelled,  in  1821. 
to  relin<|uish  a  part  (»f  their  tracts  to  the  gov- 
ernment. For  this  puriiose  they  assignetl  all 
the  four  ti-ncts  to  Baum,  in  8ep"teinl>er,  1821 ; 
and  the  Piatt  Company  at  the  same  timeassigu- 
ed  to  Baum  their  live  (piarter-.sections;  and  he, 
through  the  defendant,  Williams,  thereupon  re- 
lm(|uished  tracts  Nos.  1  and  2  to  the  United 
States,  and  the  return  purchase  money  was  ap- 
plied pro  taiUtt  to  comjdete  the  payments  due 
on  the  other  tracts  (Nos.  3  and  4,  and  Nos,  80 
and  87)  and  the  residue  was  applied  partly  to 
pay  the  balance  due  on  the  five  quarter  sec- 
tions, purchased  by  the  Piatt  Company,  and 
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partly  to  pay  a  balance  due  on  other  ]and8  pur- 
chased by  the  Banm  Company. 

Pausing  here,  for  a  moment,  it  is  ap|>arent 
that  the  original  trust  created  in  tracts  Nos.  1 
and  2,  under  the  agencv  and  assignment  to 
Baum,  for  the  benefit  of  the  Port  Lawrence 
Company,  wok,  by  this  relinquishment  to  the 
government,  entirely  displaced  and  extinguish- 
etl.  The>ie  tracts  afterwards,  in  the  summer  of 
1828.  under  the  Act  of  20lhof  Mav,  1820.  were 
selected  by  the  Secretary  of  the  I'reasury  for 
the  Mieliigan  I'niversity.  and  certainly  came 
into  the  possession  of  the  latter  discharged  of 
the  trust.  Still,  however,  it  is  obvious  from 
the  papers  in  the  raust?.  tliat  in  the  intermediate 
time  iKtween  the  rcliuouishment  of  these  tracts 
and  the  grant  thereoi  to  the  university,*  the 
oritrinal  plan  of  establishing  a  town  on  the  site, 
remained  a  favorite  project  of  Baum  as  agent  of 
the  Port  liBwrence  Company,  and  he  made 
strenuous  efforts  by  appIicaiiDns  to  Congress, 
and  to  the  general  land  otlire,  to  re  acquire  the 
title  thereof,  not  for  himself  alone,  but.  as  his 
applications  and  letters  .show,  onbelialfof  him- 
self and  his  associates.  He  constantly  held  him- 
Bclf  otit  as  acting  for  theljenelil  of  the  concern; 
and  there  is  every  reason  to  stippose  that 
some,  if  not  all.  of  his  as.sociates  were  lulled 
into  security,  and  contemplated,  if  lie  should 
Ih'  surci-ssiful,  to  resume  the  original  plan. 
This  may  serv(r  in  some  measure  to  explain  their 
inactivity:  and  to  show  that  they  continued  to 
place  imlimited  contldeucc  in  Baum,  tluil  all 
his  proceedings  would  \h;  for  their  benefit,  and 
not  for  his  own  sole  advantage.  Baum  petitione<l 
Congress  on  the  subject  as  early  as  January, 
1823.  and  in  his  letter  to  Mr.  Brown  (a  8(?nator 
in  Congn.'ss).  «)f  the  2")tli  of  December,  1822, 
inclosing  a  duplicate  of  his  petition,  he  says: 
"  Inclosed  is  the  petition  signed  by  myself 
only,  till  others  have  an  interest  in  it;"  and  he 
names  in  the  letter,  and  its  postscript.  Will 
iams,  Piatt,  and  others.  In  another  letter  to 
the  same  senator,  dated  the  6th  of  Februarj', 
18211  he  says:  "The  tracts  purchased  by  my- 
self and  associates  in  that  quarter;  those  re- 
tained and  r(>linquished  can  i>c  a-scertained  in 
the  land  otlice."  In  another  letter  addressed  to 
the  commissioner  of  the  general  land  office,  as 
late  as  the  27th  of  July.  1827.  he  says:  "In 
consequence  of  the  President's  proclamation. 
404*]  announcing  'the  sales  of  lands.  I  at- 
tended, at  Delaware,  on  the  Dth  instant,  but 
was  much  dis<ippointed  to  find  there  instruc- 
tions of  the  general  land  ollice.  to  withhold 
from  siile  all  lands  situate  north  of  the  line 
which  (livided  the  Slate  of  Ohio  and  the  Mich 
igan  Territory,  for  I  went  there  for  the  express 
purjK>se  of  repurchasing  tracts  Nos.  1  and  2.  in 
the  Maumee  reservation,  which  I  formerly 
owned,  and  which  I  have  relinquished."  He 
adds:  "Th(5se  lands,  though  bought  in  sundry 
persons'  names,  were  afterwards  transferretl  to 
me  as  agent  for  the  purpose  of  managing  and 
conveying  them  in  case  of  sales.  In  the  .same 
letter  he  protests  against  the  tnistet's  of  the 
Michigan  University  having  a  grant  of  thm> 
tracts,  as  they  have  no  claim  to  the  same,  and 
that  he  has  a  strong  claim  upon  the  govern- 
ment. 

To  repel  the  inferences  deduciblc  from  these 
facts,  it  is  said  that  the  testimony  of  Cameal 
establishes  that  Piatt  attended  that  very  sale  at 
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Delaware  for  the  purpose  of  buying  thwe  \ncif. 
not  for  the  Port  LawR*nce  CompHny.  hut  (or 
another  compjiny  consist  ing  of  ('olston.rarnfal 
and  himself;  and  that  Baum  also  atieodtil  m 
his  own  account,  and  not  for  the  Port  L»w 
rencc  Company.  Of  transactions  of  tliisn«ture, 
after  such  a  lapse  of  time,  it  is  i)erhapsiR>i  i«t 
to  ascertain  all  the  facts  which  then  rr^rulitd 
the  conduct  of  the  parties,  when  ihey  (kpeod 
upon  the  frail  recollections  of  witnesse*.  It  ii 
quite  possible  that  the  circumstaoces  miebt 
have  l)een  explained,  and  nothing  have  ht«i 
intended  bv  either  i>ariy  really  injurioiw  U»  ibf 
interests  of  the  Port  Lawrence  Company.  Bui 
as  no  sale  took  place  of  thcs<'  tracts  upon  th»t 
occasion,  the  only  effect  which  can  be  properir 
attributed  to  the  testimony,  admitting  it  in  iu 
fullest  latitude,  is,  that  it  weakens  ourronfi 
dence  in  Piatt's  own  conduct,  and  dimiDi*b»* 
the  force  of  the  inference  as  to  liaum's  ihca 
acting  jis  an  agent  for  the  Port  LawrcnceCoo 
pany.  But  the  written  statements  of  Baum  in 
the  letters  above  cited  are  evidence  of  hi* intee- 
tions  and  acta,  of  a  far  higher  char^i  "hick 
the  lapse  of  lime  has  not  obscund  i 
thostt  letters  are,  as  to  himself.  mo8t( 
to  show  that  he  did  not  deem  himself) 
for  his  own  interest  alone,  but  for  that 
a.s.socialcs  also,  in  his  whole  proccedingi  to 
acquire  those  tracts. 

As  soon  as  the  Michigan  University  had  ob- 
tained a  title  In  tracts  Noh.  1  and  2  (intbewat- 
in«'r  of  1828).  Oliver,  avowedly  on  bdialfof 
Baum,  made  an  a|>plication  to  the  tnisteeB  of. 
that  university  for  an  exrhange  of  tlKW  tirt 
for  other  tracts  in  the  vi<  iniiy.  These oe|p3tli^ 
tions  were  l)cgun  as  early  as  the  12th  of  AufWt, 
1828.  and  various  propositions  were  iB«de  sad 
negotiations  were  had  by  the  trustees  and  Oliw, 
as  agent  of  Baum.  between  that  time  and  ibt 
4th  of  January.  18:il.  when  tliec<jnsenlof  Ce©* 
grcss  having  l)een  obtaini*d  for  the  exduoge, 
by  an  act  approved  on  the  13lh  of  Jaomrjii 
1830.  the  university  agreed  to  make  the  Oj 
change:  and  accordingTy.  bv  their  deed,  dittj 
the  7th  day  of  February.  1830,  did  *con-  (•4<W 
vey  their  right  and  title  to  tracts  Nos.  1  sa«l  I 
to  Oliver  in  fee  simple,  in  consideralioo  erf  It* 
ceiving  a  deed  from  Oliver  of  certain  tnrti 
containing  seven  lumdred  and  ' 
a  half  acres,  vix. :  the  whole  o!  ^ 
4,  Iht!  southwest  quarter  of  section  'i.  »wi  lij 
west  half  of  section  3:  the  f  •  Vingptft  d 
the  purchase  of  the  Port  L..  <  CompMfJ 
and  the  quarter  and  half-aedkuis  bebu?  pst  of 
the  purchase  of  the  Piatt  Com{iany.  in  Utfj 
We  thus  mice  the  trust  property  home  ^i^fl 
Michigan  University,  jis  obtainctl  bvart*"*^ 
ancc  from  and  under  Baum  an<l  Oliver  in  po'* 
suance  of  a  negotiation,  avowetlly  rosdc^ 
Oliver  on  lM*half  and  as  ag»*nt  of 
sole  consideration  of  the  grant  of  Noa.  U 
Oliver  by  the  university. 

And  this  conducts  us  to  the  coi 
that  which  is  the  main  hiage  oo 
present  case  turns;  that  is.  whether  tht* 
so  conveyed  by  Oliver  to  the  v. 
at  the  time  affectc<1  with  the  ii  ,.- 
the  Piatt  and  Port  Lawrence  compaoieft. ' 
which  thev  were  originally  dianmlile  ' 
hands  of  liaum.    This  neceonrliy  ii« 
review  of  the  title  of  Oliver  to  the  tnd» 
three  quarter^aections)  belonging  to  tbf 
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(oapany  under  the  ftttachment  proreedinijs  in 
Michijran,  and  also  of  his  title  under  tlie  niort- 
.^of  tractfi  Nos.  3  and  4,  and  Nos.  80  and 
j7.  belonging  to  the  Port  Lawrence  Company 
od  the  forec'lo«ure  thereof,   in  connection 
Kith  the  §nbsequent  acta  of  Buum  and  Oliver 
:3 tbe  premises.    Unless  the  title  thus  derived 
•  bejoodall  legal  excention  {amni  exc*'p(ioM 
as  an  adverse  and  unimpeachable  title, 
lisplain  that  the  orisnnal  trust  attached  at  the 
;iiaeof  the  exchange  to  the  tract.'^  so  conveyed, 
tad  conaequenlly  (as  has  b<>en  already  sug- 
.Tiled)  it  wa-s,  at  the  option  of  the  cmtuitt  que 
■Hit,  transferalile  and  transferred  to  tracts 
.No*.  1  and  2.    For  it  Is  in  our  judgment  Ije 
^tid  all  quest  ion,  that  Oliver  at  tJietimeof  the 
\chaDp  bad  full  notice  of  the  trust  and  title 
nfioaOy  invested  in  Baura,  and  that  his  acts 
la  making  tbe  exchange  are  to  be  de«?med  the 
icti  of  Baura,  and  affecte<l  by  the  mme  con- 
'fcfations  as  if  personally  tran.sactcd  by  Buum 
iOKlf,  and  were  designed  by  mutual  consent 
promote  the  contemplated  objects  and  inter- 
-tiof  both. 

And,  tirsl,  let  us  review  the  proceedings 
•Mfcf  the  attachment.    In  September,  1822, 
kuuDg»Tes  certiticnle  to  Oliver,  stating  that 
'  'id*  of  $218.02  was  due  to  him  from  the  Port 
twreace  Company  for  money  refunded  to 
irduuers  of  lots  al  the  request  of  the  com 
iDT.    it  being  the  amount  due  on  the  shares 
i|inallv  owned  bv  John  H.  Piatt,  Robert 
isU.  0'  A.  Worth.'  and  Wm.  M.  Worthing 
n."  These  persons  constituted  the  Piatt 
HBpany;  and  consequently  the  claim  thus  as- 
•eated  was  a  subdivision  of  a  debt  confessedly 
due  from  the  Port  Lawrence  Company,  in 
which  tbe  Piatt  Company  had  a  moiety  of  the 
ittrn-st  only.    Whether  Baum  had,  in  virtue 
hi<  general  agency,  tbe  right  to  give  such  a 
mfioUe,  thus  severing  a  joint  debt,  so  as  to 
blDdingupon  the  Piatt  Company  alone, with- 
•'KJ*J  out  *their  con.sent,  uiid  whether  this 
iificate  was  bona  JitU.  given  under  justifiable 
camaUoces.  it  is  unnecessary  to  consider, 
'bouefa  the  tran-saction  is  certamly  oi^en  to 
toe  omenration  in  point  of  authority  as  well 
• "  '  -:-tv  in  the  then  unlinquidated  concerns 
I  Liiwrenco  Company.  A.s8uming, 
wtver.the  transaction  to  have  Immju  perfectly 
rrect  and  binding  in  all  respects,  let  us  ex- 
line  the  subsequent  procee<iings  consequent 
^0.   Upon  this  certiflcate  Oliver,  inOcto- 
T,  1823,  institutefl  a  suit  by  attachment  in 
mme  Count v,  in  the  territory  of  Michigan, 
•  Baum,  Hobert  Piatt,  G.  A.  Worth,  and 
»m  Worthington  (John  IL  Piatt  Iwing 
deeeased),  alleging  them  to  be  joint  part- 
iMJn  and  survivors,  and  all  residing  out  of  the 
'••rrftonr— upon  which  four  of  the  quarter-sec 
f  lana  owned  by  the  Piatt  Company  in 
y  were  attached.    At  the  October 
^  •  ••   •  .<i,  of  the  same  court,  judgment  was 
Blfacd  by  default  against  all  the  defendants, 
^■^P^vuce  having  been  entered  for  them; 
niMMi  tbe  execution  issuing  thereon,  three 
four  sections  (those  which  were  after- 
^MiflOOVpyed  to  the  Michigan  University) 
^pNt)Vf  rind  bid  off  by  an  agent  of  Oliver, 
VI  ^  vards  conveyed  by  him  to  Oliver. 

null  Lhero  is  no  pretense  to  say  that  any 
^Rhl defendants,  except  Baum,  had  any  no- 
H^.  if  indeed  he  had  any,  although  some  of 


them  resided  in  the  same  State  where  Oliver 
resided,  and  one  of  t  hem  U\  a  neighl>oring  Slate, 
at  no  creat  distance,  who  was  known  to  be  a 
man  of  large  projK'rty.  The  other  members  of 
the  Port  Lawrence  Company  were  not  made 
parlies  to  the  .suit.  It  was  brought  in  a  distant 
territory,  almost  then  a  wilderness,  more  than 
two  himdred  miles  from  the  residence  of  the 
defendants;  and  if  it  had  been  the  design  of 
Oliver  to  procure  a  judgment  against  the  par- 
ties, without  any  notice  to  them,  which  should 
be  obligatory  upon  them,  and  to  give  Oliver  a 
good  title  to  the  lands  at  a  comparatively  trivial 
price,  better  means  could  scarcely  have  Ikcu 
devised  to  accomplish  the  purpose.  For  the 
institution  and  consummation  of  this  suit  be- 
hin<l  the  backs  and  without  the  knowledge  of 
the  parties  in  interest,  no  better  excuse  can  now 
be  found  than  thai  Oliver  did  not  choose  to  in- 
stitute a  suit  again.st  them  at  home,  as  it  might 
give  them  offense  and  break  up  sf)me  former 
ties  of  uc(|uainlance.  How  far  such  an  excuse 
is  admissible  we  do  not  stop  to  inquire.  It 
rather  tends  to  cast  a  shade  upon  the  transac- 
tion than  to  vindicate  it.  But  what  was  the 
title  thus  acquired,  supposing  all  the  proceed- 
ings to  be  bonajide  f  It  was  a  mere  naked  title 
in  equity  to  the  tracLs,  the  title  to  which  still 
remained  in  the  United  States;  and  the  legal 
title  could  not  be  consummated,  unless  the  cer- 
tificates of  the  purchase  and  payments  for  the 
tracts  were  first  surrendered  to  the  United 
States.  Those  certiticates  were  then  in  the 
hands  of  Baum,  as  trustee  of  the  Piatt  Com- 
pany;  and  he  had  no  right  under  the  circum- 
stances to  as.sign  or  surrender  tho.se  certiflcales 
to  Oliver  to  enable  him  to  make  his  title  avail- 
able at  law,  without  the  express  consent  of  the 
*Pialt  Comi)any.  If  he  hiul  refused,  [*407 
Oliver  could  not  have  obtained  them,  unless 
upon  a  bill  in  equity  to  which  all  the  proprie- 
tors should  be  made  parties,  and  in  which  they 
would  have  been  at  full  liberty  to  examine  into 
the  validity  and  merits  of  the  original  claim  of 
Oliver,  on'which  his  attachment  was  founded, 
and  also  into  the  regularity  and  fiona  fidim  of  the 
transactions  in  and  under  the  suit.  Yet  Baum. 
in  December,  1828,  assigned  and  surrendered 
up  these  certiticates  to  Oliver, and  thus  enabled 
him  to  consummate  his  title  and  reduce  it  to  a 
legal  title,  by  obtaining  a  patent,  without  any 
such  consent;  and  in  so  doing  he  was  guilty  of 
a  manifest  breach  of  trust,  of  which  Oliver 
cannot  now  be  permitted  to  pretend  ignorance. 
It  is  also  a  fact  of  no  small  sign ficance, that  the 
surrender  of  the  secertificates  was  contemiK)ra- 
neous  with  the  surrender  to  Oliver  of  the  cer- 
titicates of  tracts  Nos.  8  and  4;  and  subsequently 
in  December,  1829,  a  like  surrender  of  Nos.  86 
and  87;  belonging  to  the  Port  Lawrence  Com- 
pany, under  the  foreclosure  of  the  mortgage, 
which  we  shall  have  occasion  to  review;  and 
that  all  this  wiis  done  pending  the  negotiations 
with  the  Michigan  University  by  Oliver  on  be- 
half of  Baum  for  the  exchange. 

This  view  of  the  matter  releases  us  from  no 
small  doubt  and  ditllcully  in  relation  to  an  ar- 

'  gunieut  prcK^sed  at  the  bar  with  great  earnest- 
ness; and  that  is,  whether  such  an  equity  was 
attachable  and  vendible  under  the  attachment 
law  of  Michigan.  There  is  great  difHcully  in 
maintaining  the  atlirmative,  for  the  rea-sons 

I  stated  in  the  opinion  of  the  learned  judge  in 
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the  court  below;  and  e^pecmlly  if,  aa  baa  been 
suptrefited.  the  act  la  but  a  tranacript  of  an  act 

of  New  Jersey,  anil  the  courts  of  tliat  State 
have,  m  has  been  aHiierted  at  the  bar,  held  m 
such  equity  attachable. 

Tlit'ii.  jis  to  Thf  mortirn-'^  Jind  the  proceed- 
ings under  it.  The  niorigaire  waa  given  upon 
tracts  Nob.  8  and  4.  and  Nm.  ^6  and  87.  by 
Baum  to  Oliver,  in  AtitrTi4.f.  upon  nn  ac- 

count thvn  adjusted  between  him  and  Oliver 
a^uiniit  the  Port  Lawrence  Corofwny  (and 
wliich  (lacs  not  appear  evertcilm  f  Ix-en  ex- 
amined or  Minctioued  bv  the  coiiipiiny  itself) 
for  a  balance  of  $1,885.47,  then  suppastd  to  be 
due  fo  him  for  inorn-y  pnld  and  Kt-rvi  r  s  r'-n- 
deri'd  by  him  a;;c'nl  of  llie  company.  In 
October,  1825.  a  hill  wjw  filed  in  the  Supreme 
Court  of  Michitrnn  (within  which  these  tracl>» 
were  situate)  lo  fuitciose  the  mortgage;  and 
such  proireeilingK  were  had  upon  tbiB«UU»  that, 
in  ScptemlK-r,  1«28,  the  tructa  were  sold,  and 
ul  lilt*  sale  oought  by  Oliver  for  the  sum  of 
$018.56,  and  a  deed  of  conveyance  thereof  wjis 
a<!Cordingly  made  lo  him.  'to  this  suit  Baum 
alone  was  m>ide  a  party;  none  of  lhec)ther  pro- 
prietors of  the  Port  Lawrence  (/ompany  beiuj? 
made  parties,  although  Oliver  knew  perfectly 
well  who  they  were,  and  that  Baum  was  merely 
their  trustee,  and  that  they  were  the  cestui*  que 
iru»t,  poaaeaainff  the  beneficial  interest  in  the 
premiiiai.  Under  such  eirramatances,  to  allow 
the  fon  ^  lo.vurc  to  stand,  m>  ii.s  \o  concliKle  the 
ri>;bta  of  the  cMtui*  que  trmt,  would  be  a  viola- 
408*1  tion  of  *«ll  the  doctrines  of  oonrta  of 
( 'juitv  upon  this  .mdijcct.  The  decree  niu.«t  l)e 
treated,  as  to  tbem.  aa  wholly  inoperative  and 
void. 

1)111  tiii'n-  Is  atlothi  r  view  ttf  the  matU'r 
whicti  in  coiiclui>ive.  The  uiuriga|(e  wa»  of  a 
mere  equity,  the  lejral  title  being  Btlll  outstand* 
jiiLfinlhe  I  ntle<l  St.iles;  iitid  s\i|)i«i oin:/  tli.il 
lliir'  eijuity  could  have  been  f'oreeloMjd  iu  huch 
a  sviit  (wliirh,  conaiderin^  Hie  defect  of  the 
real  parlies  in  inter;  Kt.  it  eli-jirly  eoiiM  not), 
still  it  w;is  a  uaked  equitVi  which  could  be 
ntade  available  to  obtain  a  Icj^t  title  from  the 
I'nited  Stales,  only  by  nn  assiL^niuenl  and  sur- 
render of  the  eerlitieatc.s  of  tiie  puicha&e  an*! 
paymenla,  ihen  held  by  llautu  for  the  bi-netii 
and  use  of  the  Port  Lawrence  Cotnpany,  ,\nd 
htrc,  iujaiu,  the  same  cuu*idt!ruUum»  apply, 
which  nave  been  already  suggested.  Oliver 
could  not  <ibtain  an  a.v>.iLrn«nent  and  isnrrender 
of  those  ( ertitioaicis,  except  by  a  bill  in  ei[uily 
against  Hatiu),  to  which  the  Other  proprietors 
in  (lie  Port  l.nwrrnce  Company  must  have 
been  made  parties,  iis  they  were  necessary  par 
tics:  and  thus  ihe  "Whole  merit  of  the  morfi:ajre 
and  foreclowure  must  have  been  brou;xhl  direct- 
ly before  the  court  for  adjudication.  Yet 
liaurn,  without  any  consuliution  with  or  ii.<.scnl 
of  iiumi  proprietore.  isusi»igued  aud  surrendered 
the  cerf  ihcntcs  of  tho?se  tracts  also  to  Oliver, 
and  thus  enabled  him  lo  obtain  a  patent  tlicrc- 

for  Irom  the  United  btateSi  in  sabventon  of 
thdr  rl0ita  and  his  duty.  This  was  a  gnxss 

breach  of  trust,  and  was  done  (Id  i'  '  ■  i  ; peal- 
ed) iu  iieoember,  It^dtf  and  iS^.  pcadiug  the 
net^tladons  with  the  Mlehignn  Vnivttfll^  of)- 
vioufly  for  the  purpose  of  enabliiis;  Oliver  in 
(BiMun'ii)  uajue,  and  on  his  belmif.  to  con 
wmiwte  tha  Mclwtfigfc  AM^  fit>ul' 
the  negotftlio»   ■■ 


1  these  very  certificatea.  Oliver,  with  the  ooa«*&- 
I  of  Baum,  was  enabled  to  obtain  a  patent  them 

for,  on  the  4tb  of  March.  18.tl. 
Very  soon  after  the  patent  was  so  obtaiixid, 
on  the  Ktth  of  my,  1881.  we  Dnd  Ihst 

Raum.  Oliver,  and  Williams.  en!en->l  into  a 
written  agreement,  by  which  Oliver  purmMlcd 
to  sell,  in  fee-simple,  to  Baum  and  WHlnn*, 
each  one  third  part  of  the  tract.'?  Xns.  i  and  3, 
ami  Xos.  t>ti  rtnd87.  with  the  exception  of  Mxtr 
acres  out  of  No.  b<J:  and  they  were  to  receive 
a  quitclaim  d<'ed  then  for  from  him  aci-ord- 
ingly.  for  the  sum  of  $1.5>')5  for  each  third  part. 
Tlie  parties  further  aj^reed  to  Iny  out  a  town 
upon  the  old  siie,  with  some  chantr"  of  the 
plan,  and  lo  bring  the  lots  into  the  market  (or 
sale;  and  they  wen;  to  contribute  to  Ihechariect 
and  e,xpen>«c<j  accordinLr  to  their  respective  in 
terests.  After  the  death  of  Baum,  Oliver  pur- 
chased bis  share  of  the  tracts  from  his  lieir«: 
and  by  certain  deeds  or  quitcinim,  executnl 
in  Decemb«;r,  1882,  in  May.  1834.  and  io 
veml)er.  1834.  Oliver  coiiTeyed  one  half  of  Ifce 
premises  to  VV'illiams. 

Now,  looking  at  these  transactions  togrtbfr. , 
it  seems  almr>8t  impfwsible  to  escape  from  tb" 
conclusion  that  Baum  and  Oliver  bad  amtUuaJ 
interest  in  the  netroliation  with  the  Michitio 
university;  that  it  was  not  r)nly  earrie»i  oa  in 
the  name  of  Baum.  and  apparently  for  hi»  »> 
count  btit  that  OHver  acted  as  his  ast-nt 
throutrhout;  that  the 'deed  fn.ni  th.-  [*401> 
university  was  made  dually  to  Oliver,  with 
the  oouaent  of  Bsum;  that  the  assignment  and 
surrender  of  all  tlu'  certtflrales  by  P.aum.  T.» 
Olivw,  WM  for  the  express  purpose  of  enabling 
Oliver  to  complete  the  baqpdn  witb  the  imHj 
v«  rsity ;  iind  that  the  aijrcerucnt  Itetweeo  J3aaa. 
Oliver,  aud  Williami-i,  which  followed  alniP^ 
immediately  u[>on  the  sfiwn^^of  the  pcoeot,  wa| 
I  made  in  pursuance  of  .n  prior  understanding 
;  between  all  the  uarlitja.  aad  WiW  but  a  oonsva- 
matioQ  of  the  objeota  origin  Hlly  ctmtemplalltt 
J  by  liaum  and  Oliver,  from  the  period  m  tiMr 
j  first  nei^otiatioii  with  the  university  down  ll^ 
i  the  time  of  the  cxc-cution  of  that 
j  And  all  this  wa.^  done  by  Baum  « 
!  without  the  knowletl^e,  or  conseot, 
I  bat  ion  of  the  Plntl  and  Port  Lawrence 
panics,  and  whh  never  (Auctioned  by 
,  Under  &\xi^  circnmfiancts,  what  is  tta 
duty  of  A  omtrt  of  e<iuity?    It  is,  to  belt 
I  jiariics  oncragecl  in  th»«e  tmnaactiooa.  wtt. 
notice  of  the  title  and  the  trust  in  Baum. ' 
by  that  trust,  and  to  enforce  thaltrast  .e: 
I  he  tracts  N«)s.  1  and  2,  so  far  as  tbciy 
in  their  linnds  unalTccied  by  the  ri^Ui 
ehajMTs  under  them,  bonajide  for  ;i  v  i]';  i 
constdeiiftlion.  without  notice.    In  iwr  ; ;  . 
metit,  tio  reasoning  c-an  make  the  $v(^'->- 
more  clear  than  a   in:;  ;©  recital  '*!  'h<  '  i 
and  the  statement  of  the  fEenoai 
equity  juri.sprudeuce  that  the  OOHrilii^"^ 
have  an  option  to  follow  the  ir  [>r<  ;>«  rty  oi-  i 
proceecls.  into  any  other  prop«r«y  tiifa^  L, i '  I 
inis  been  converted  by  a  bftncb  ^^W^' 
subject  only  to  i be  rf^iii-  "i  >urJi  pun.l»i*** 
OFi  have  been  Just  rctertwi  to»k-_jjJiu1*i-<J. 
qtiestion.  a.s  against  Baum  taft  <pi^'vr,  «*tn- 

:i(i-.>i'iii'l\  clu-c-ii  b\  liir  sfMli'  I  if  the  evji.l«D..T 
and  ihtsir  luLiuiai^  jgm^^ ^  fin  wh<ilc  c^.v 
ccm  requires  neithor  illattBiliA  tiur  cocDmrti 


1845 


Oliver  kt  al  v.  Piatt. 


409 


Lei  lu,  then,  procwd  to  the  consideration  of 
tbe  cue  as  to  Williams.    It  is  said  tlmt  lie 
'ioAt  m  the  predicament  of  a  htma  fide  pur- 
cbiwr  for  a  valuable  consideration,  without 
'  ootioe;  and  if  he  docs,  he  is  certainly  entitled 
lo  protection.    Williams,  in  his  answer,  asserts 
hixMelf  to  be  such  a  purchaser,  but  it  is  diffl 
cult  to  maintain  that  averment  in  its  just  le^al 
KiK,  looking  to  all  the  circumstances  of  the 
cue.   In  1819,  he  became  a  purchaser  of  one 
half  of  the  interest  of  Oliver  in  the  Port  Law- 
rence Company,  and,  as  such,  he  could  not 
fiiJ  lo  know  that  tracts  Nos.  1  and  2,  8  and  4, 
ud  Xos.  86  and  87,  belonged  to  that  company; 
I  Jttd  he  has  never  ceased  to  be  a  member  of 
'  that  company.    In  1821.  he  was  employed  by 
lUiim,  the  acknowledged  trustee  and  agent  of 
company,  to  surrender  tracts  Nos.  1  and  3 
'  tiie  government  of  the  United  States;  and 
rough  him  the  relinquishment  took  place, 
liettys  that  he  did  not  know  of  the  negotia- 
fwn  betweeu  Oliver  and  the  university,  for  an 
<  bange  of  the  lands,  until  after  its  consum- 
aution.  and  never  heard  of  the  details  of  said 
i^tialions,  nor  what  lands  were  given  in  ex- 
change, except  parts  of  tracts  Nos.  8  and  4. 
^  w,  these  very  tracts  belonged  to  the  Port 
ifrence  Company,  so  that  he  was  necessarily 
♦  10*]  'put  upx>n  'the  inquiry  by  what  means 
itAum  had  parted  with  them,  and  Oliver  had 
Hroome  poflsiessed  of  them.    Besides,  in  his  ne- 
tation  and  surrender  of  tracts  Nos.  1  and  2 
I  the  government,  and  the  apportionment  of 
Iht  funds  arising  from  the  relinquished  lauds, 
im  to  the  remaining  lands  of  the  Port  Law- 
liwoe  Company,  and  then  to  the  lands  respecl- 
htlj  purcha**ed  by  the  Piatt  and  Baum  com- 
paoMB,  ue  oeces.sariIy  became  acquainted  with 
Ibe  relative  interests  of  all  these  companies 
(ben-in.    The  origin  and  title  of  the  Michigan 
Coiversity  to  the  tracts  Nos.  1  and  2,  and  the 
eichange  thereof  with  Oliver,  were  matters  of 
pu/i/ir  notoriety,  and  proclaimed  in  the  acts  of 
•ZTK^  under  which  the  exchange  was  made. 
.  if  deed  from  the  university  to  Oliver  recited 
material  facts  re8])ecting  the  lands  given  in 
and  referred  lo  the  records  of  the 
It  negotiations;  and  the  patent  it^lf,  . 
government,  of  tracts  Nos.  1  and  2,  i 
ferred  to  the  deed  of  Oliver  lo  the  university.  ' 
|rf  the  lands  given  in  exchange;  so  that  it  is 
■Oit  manifest  that  Williams,  as  a  proprietor  in 
M  Port  Lawrence  I'ompany,  and  as  agent 
tiTBof  in  the  relinquLshmenl  alwve  referred 
lod  as  a  purchaser  under  Oliver,  not  only 
the  mo«t  ample  means  of  knowing  the  nal 
and  character  and  extent  of  the  title  of 
to  the  lands  under  consideration,  but  he 
Ively  put  upon  inquiry  in  relation  to 
»le   matter.    If.  under  such  circum- 
\,  he  chose  to  remain  in  indolent  ignorance 
lillerence  to  the  lille.  it  was  a  vohmtary 
and  indifference,  which  ought  not 
permitted  to  avail  him  against  the  rights 
I  the  C4!JU>tui  quf  tru*t.    If  we  add  to  this  the 
Mt  that  within  two  months  after  the  patent 
ras  obtained  by  Oliver,  he  and  Baum  united 
I  an  acTcement  with  Oliver,  by  which  each 
raa  tf*  take  a  third  part  in  the  tracts  Nos.  1 
Bd  2.  and  Nos.  8(J  and  87  (these  tracts  never 
been  relinquished  by  the  Port  Lawrence 
ly  to  the  government),  to  be  laid  out  as 
I,  and  the  lots  sold  on  joint  account,  it 
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would  seem  almost  incredible  that  he  should 
not  have  made  some  inquiries  on  the  subject. 
And  the  only  reasonable  conclusion  seems  to 
be,  thai  he  was  in  as  full  p<isscssion  of  all  the 
facts  as  were  his  partners  Oliver  and  Baum, 
Another  significant  circumstance  is,  that  this 
very  agreement  containe<l  a  stipulation  that 
Oliver  should  give  a  (|uit(  laim  deed  only  for 
the  tracts;  and  the  8ubse(|uenl  dee< Is  given  by 
Oliver  to  him  accordingly  were  drawn  up 
without  any  covenants  of  warranty,  except 
against  persons  claiming  under  Oliver,  or  his 
heirs  and  assigns.  In  legal  effect,  therefore, 
they  did  convey  no  more  than  Oliver's  right, 
title,  and  interest,  in  the  property;  and  under 
such  circumstances,  it  is  difllcult  to  conceive 
how  he  can  claim  protection  Jis  a  bonn  fide  pur- 
chaser, for  a  valuable  consideration,  without 
notice,  against  any  title  paramount  lo  that  of 
Oliver,  which  attached  itself  as  an  unextin- 
guishe<l  trust  to  the  tracts. 

And  here,  in  our  judgment,  the  merits  of  the 
case  wotild  s<'em  to  be  brought  to  a  close.  But 
certain  objections  have  been  made  to  the  riehl 
*of  Ihc  plaintiff  to  maintain  the  bill  [*41  1 
upon  other  collateral  grounds.  In  the  court 
below  an  objecti(m  was  taken,  by  wav  of  plea, 
that  the  original  agreement  of  the  t*iatl  and 
Baum  companies,  in  regard  lo  the  purchases  of 
these  tracts  at  the  pul)lic  sale  in  1817,  was  an 
illegal  combination  in  fraud  of  the  rights  of 
the  United  States,  and  therefore  it  makes  the 
whole  purchase  an  utter  nullity.  This  objec- 
tion was  fully  answered  in  the  opinion  of  the 
Circuit  Court,  in  which,  on  this  point,  we  fully 
concur.  Il  has  been  abandoned  by  the  leamt?d 
counsel  here;  and.  indeed,  in  our  opinion, 
properly  abandoned,  jis  unmaintainable  in  point 
of  fact  as  well  as  law. 

Another  objetUion  is  to  the  lapse  of  time. 
The  mere  lapse  of  time  constitutes  of  itself  no 
bar  lo  the  enforcement  of  a  .subsisting  trust; 
and  time  begins  to  run  again.st  a  trust  only 
from  the  time  when  it  is  oi)enly  disavowed  by 
the  trustee,  who  insists  upon  an  adverse  right 
and  interest,  which  is  fully  and  unequivocally 
made  known  lo  the  re«tui  <jue  trnM.  Now, 
until  1831.  no  final  overt  act  was  done  by  Baum 
in  violation  of  his  duty  as  trustee;  and  the  first 
and  great  breach  of  that  duty,  on  his  part,  was 
the  surrender  of  the  certificates  of  the  tracts  to 
Oliver  al  different  |)erlo<ls  between  1828  and 
1831.  At  what  particular  period  the  subseipient 
acts  of  Baum,  Oliver,  and  Williams,  l)ecame 
first  known  to  the  plaintiff  and  the  other  pro- 
prietors of  the  Piatt  and  Port  Lawrence  com- 
panies having  the  same  interest,  does  not  dis- 
tinctly appear;  but  the  facts  could  hot  have 
l)een  fully  known  or  understood  until  within  a 
few  years  before  the  filing  of  the  bill,  and  at 
most,  probably  not  exceeding  eight  or  ten.  That 
period,  upon  admitted  principles,  is  far  loo 
short  to  interpa««  any  positive  bar  to  relief  in 
equity.  There  may  have  been  an  unjustifiable 
delay,  and  gross  inattention  on  the  part  of  some 
of  the  proprietors.  But  as  against  pK»rsons  per- 
fectly connusant  of  the  Intst  il  can  funiish  no 
ground  for  any  denial  of  the  relief  which  the 
case  otherwi.se  requires. 

Another  objection  urged  at  the  argument  is, 
that  the  bill  is  multifarious  in  uniting  the  trust 
proi>erty  owned  by  the  Piatt  Company  and  the 
Port  Liawrence  Company  in  one  bill,  as  Ihe 
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interests  of  each  are  eepHrate  uud  diHtinrt  ia 
the  tracts  conveved  by  Oliver  to  the  Micbi/sau 
University.  W  e  are  of  opinion  that  the  bill  is 
in  no  just  senae  multifarious.  It  is  true  that  it 
eniltraccs  the  clainu  of  both  the  companies; 
hut  their  interests  are  so  mixed  up  in  all  these 
transactions  that  entire  justice  cf>uld  scarcely 
be  done,  at  least  not  conveniently  done,  with- 
out a  union  of  the  proprietors  of  both  com- 
panies; and  if  they  had  not  b*'en  joinetl,  the 
bill  would  have  been  open  to  the  opposite  ob- 
jection that  all  the  pro^x-r  parties  were  not  be- 
fore the  court,  so  as  to  enable  it  tn  make  ;i 
final  and  conclusive  decree  touching  all  ihcir 
interests,  several  as  well  as  joint.  It  was  wdl 
ol)sorve(l  bv  Lord  Cottenhiiin  in  CitinpbeH 
Maekay  (1  kylne  &  Craig.  003).  and  the  same 
doctrine  was  affirmed  in  this  eoort  in  Oainea 
et  ux.  V.  Jiflf  it  (  hnr  (-2  ITow.,r)lO.  ft42).  that  it 
412*J  is  'impracticable  to  lay  down  any  rule, 
as  to  what  oonstitutet  malUfariousnflss,  as  an 
abstract  proposition;  that  ench  rase  must  de- 
pend upon  Its  own  circumsLances;  and  much 
must  necessarily  be  left,  where  the  authorities 
Iravc  it,  to  the  st)uiul  discretion  of  the  court.' 
But,  if  the  objeeliou  were  tenable  (as  we  are  of 
opinion  it  is  not),  it  would  be  quite  too  late  to 
insist  upon  it.  The  objection  of  multifarious- 
ucss  cannot,  as  a  matter  of  right,  be  taken  by 
the  parties,  except  by  demurrer,  or  pica,  or 
answer;  and  if  not  so  taken,  it  is  deemed  to  l>e 
waived.  It  cannot  be  insisted  upon  by  the 
parties  even  at  the  hearing  in  the  court  below, 
ulthough  it  may  at  any  time  be  taken  by  the 
( (dill  ifiui  tpftntt,  wherever  it  is  deemed  by  the 
court  to  be  necessary  or  proper  to  assist  it  in 
the  due  administration  of  justice.  And  at  so 
late  a  pericxi  as  the  hearing,  so  reluctant  Is  the 
court  to  countenance  the  objeclion,  that,  if  it 
can  get  on  in  the  cause  to  a  final  decree  without 
serious  embarrassment,  it  will  do  so,  disregard- 
ing the  fiuilt  or  error,  when  it  has  iKHin  ac(|ui- 
e»ced  in  by  the  parties  up  to  that  lime.  A  for- 
tiori an  appellate  conrt  would  scarcely  enteitain 
\\w  ol)j(  <  tiou.  if  it  was  not  forced  upon  it  by  a 
moral  necessity.  There  is  no  pretense  to  say 
that  such  Is  the  predicament  of  the  present 
cause  in  this  court. 

Another  objectiou  taken  at  the  argument  is. 
that  Baum's  hdrs  cannot  insist  upon  any  title 
to  the  property  in  iiiiestion,  iHCiUise  they  are 
bound  by  the  warranty  of  tiieir  ancestor  in  the 
convevance  thereof  to  Oliver.  But  this  objec- 
tion niis  nf)  foundation  wliatsoever  in  law, 
whether  the  warranty  be  lineal  or  collateral ; 
for  llie  heirs  here  do  not  claim  any  title  to  the 
prop<'rty  by  descent,  but  simply  by  purchjise; 
and  it  i>>  only  to  cases  of  di*eenl  that  the  doc- 
trine of  warranty  apj>li<  s  For  this  it  is  suffi- 
cient to  cite  Litl.  sec.  T^y,  Co.  Litt.,36o;  0)m. 
Dig.,  Guaranty,  I.,  2.  autl  Bac.  Abridgement, 
Warranty.  G,'H.  I.  L.  The  fact,  therefore, 
that  ass<'ts  defended  upon  Mary  P.  Ewing, 
one  of  the  ihildern  trnd  heirs  of  Baum,  can 
have  no  influence  upon  the  right  of  her  hu.sband 
or  herself  to  enter  the  land  in  controversy  by 
purchase,  however  It  might  repel  their  rigfil  to 
take  it  by  descent. 

Another  objection  suggested  at  the  argument 
was  the  difficulty  of  apportimiiiig  the  raqieettve 


interests  of  the  c^tuu  que  trust  in  the  tracts X«. 
1  and  2.  But  this  difficulty  has  been  overcome; 
and  it  constitutes  no  matter  of  difference  be- 
tween the  Piatt  and  the  Port  I^awrenee  com 
panies.  so  far  as  their  own  interests  are  con- 
cerned, as  distinguished  from  that  of  Oliver 
and  Williams.  * 

As  to  the  report  of  the  master  and  the  eiorp- 
Uona  thereto  in  the  court  below,  althooi^  Hmms 
exceptions  were  not  formally  overruled  oral* 
lowed;  yet  it  is  plain  that  in  the  final  decree 
they  were  all  disposed  of,  some  being  allowed 
and  otlifTs  diva]lowe<l;  and  no  argiimrnt  hn- 
*been  addressed  to  us  upon  the  present  [*41«i 
occasion  which  points  oat  any  specific  emm, 
which  require  corrertion  l>eyoud  those  whidl 
have  been  alrc^idy  incidentally  hinted  at. 

We  pass  over  some  other  obJectioiM.  wUdi 
were  suggested  at  the  argum<-nt.  without  Tf- 
mark,  as  this  opinion  has  already  been  pn>- 
tracted  to  an  unusual  length.  We  need  oalf 
sav.  that  we  see  nothing  in  tliose  ohjectioos 
which  requires  us  to  reform  the  decree  ot  the 
court  bdow. 

f>.';<  fhr  irhoit,  the  decree  pftke  CSremit  Ctmi 
M  affinned,  with  eoeU, 

ated-4  How..  asO:  0  How..  447  ;  6  WslL,  SM:  » 
Wall.,  214:  0  Wall..  SOT:  12  WalL.  S»:  i  Otto,  ISI:  » 
Otto,S45;  10  Otto.  584;  1  Woods,  60;  11  Bank.  Bmu 
286:  18  Bank.  Reg.,  4»:  «  McLean,  144:  >  OOL,  & 
688;a]feAr„att. 


1.— See,  also.  Story  E«i.  Plead., 
and  the  authorities  there  elted. 
V.  Cradock,  S  Mylne  &  Craijr.  8&. 
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WA8HIN0T0K  BRIDGE  OOlCPAinr.  Ap- 

WILUAM  BTBWABT.  J  AXES  8TSW- 
ART,  AHD  JOHN  QLENK. 

Appeal*— jurieHeiion-  -meend  appeat  wial  »»> 

ru  irtd  on — thut  Cf>>irt  hiin  no  i^nrer  to  rtritiC 
its  deciiiutM — at  cjcpiration  of  term,  deam 
finaUfMttdvtite. 

AftiT  a  Cfwe  has  twn  dt"ciiled  u{Mjn  )tj»  nients  ' 
and  rcnmndcd  to  the  rourt  below.  If  It  1»  ajraia  ! 
hi-oiiirht  up  on  a  second  appeal.  It  la  tlieo  too  tete  < 
to  1)11. that  the  court  had  not  jttrtsdiettea  laiqri 

the  Wvfit  iiiMH-tU.  ( 
TliK  Siiiiremt'  Court  has  no  powfr  to  n  vl*  w  '» 
dcciHions.  whether  in  a  caxv  at  law  or  to  equttv. 
A  tiimi  iiconH*  In  olMUMwrjr  is  as  ooaahieitt 

JudKinciit  at  law. 

An  urtirmanc-e  hy  a  dlvlde«l  court,  either  upon  a 
writ  of  error  or  appeal,  is  couclusi\'v  u|rao 
rUrhtsof  the  parties. 


THIS  was  an  appeal  from  the  Circoit  CooA 
of  the  Unired  States  for  the  DistrktoC 
Columbia,  held  m  and  for  the  County  of  Wash- 
ington, sitting  aa  a  court  of  equity. 

The  Bame  case  was  before  the' court  at  Jsn*  i 
uary  Term,  1840,  and.llie  decree  of  the  court' 
bdoirafllnned  by  the  SupreoM  Court,  hot  in 
consequence  of  the  court  twing  equally  divided, 
no  opinion  was  given,  and  no  report  of  the 
published.    It  now  came  up  ou  an 
that  it  was  improperly  brought  up 
the  decree,  from  which  the  appeal 
was  Kaid  not  to  W  n  final  daonSb 
The  case  was  this: 
The  Washington  Bridge  Company 
owners  of  a  bridge  across  the  PoJornac  Rivrr, 
under  a  charter  granted  in  la 
1881,  a  large  pait  of  tha  bridgt  wm 
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^f!  carried  away  by  the  ice  and  flootl;  aud  in 
:i  the  president  nnd  directors  culled  for  un 
•  of  ten  dollars  per  share  from  the 
.  I-8  for  the  purpose  of  repiiiring  il. 
•lefendaiitt;  in  error  did  not  pay.  and  their 
V '  r.-  forfeited  on  the  21  Hi  of  June,  1832, 
^Ih  section  of  the  charter. 
On  the  14ih  of  July,  lt?32.  Congress  pas.se<l 
"  ■••  '  :o  purchase  the  bridge,  and  appropriale<l 
'  for  that  purpose,  which  ili«-y  directed 
>  be  dividcil  amongHt  the  stockholders  in  the 
•' :-.  r       r,  111  pointed  out. 

3.  the  defendants  in  error  filed  a 
1  i-'  l  bill  in  the  Circuit  *Court.  claimin<r  to 
-lockholden*.  and,  as  such,  to  l)e  entitled  to 
distributive  share  of  the  purchase  money. 
Ue  bridge  company  resisted  the  claim  on  the 
•ind  Ibat  their  shares  had  been  forfeited, aud 
»vember.  1838,  the  cause  came  on  for  hear- 
u  the  bill,  answers,  exhibits,  depositions. 
'••Tieral  replication,  when  the  court  made 

'Wing  oecree: 
i  iiiii  cause  having  been  set  for  hearin upon 
ae  bill,  answer,  general  replicaiioii,  exhibits, 
ul  eviiience,  and  coming  on  to  be  heard  and 
'    iiasel,  it  is,  on  this  twrnly  ninth 
.  aber,  in  the  year  eighlecu  hun- 

and  thirty  eight,  after  full  consideration, 
red,  decreed  and  adjudged,  that  the  rights 
iniemtsof  the  eomplainauts,  and  theotlicr 
>ldeT«  in  haid  bill  of  complaint  m(:utionc<l, 
who  have  come  in.  or  may  come  in,  b<^fore 
ftukl  determination  of  this  cause,  and  pro- 
thjem^lveii  to  be  matL-  parties  to  these  pro- 
ngs, have  not  been,  and  were  not  forfeited 
and  by  virtue  of  the  proceedings  of  said 
company,  stated  aud  set  forth  in  the  said 
;r.  and  exhibits,  and  evidence,  but  that  the 
remaiu  in  full  force  and  virtue,  aud  that 
said  parties  are  respectively  entitled  to  their 
rrlion  of  the  sum  of  $2(),000,  mentioned 
slated  in  said  bill  of  complaint  as  Kt(K-k 
in  said  company;  and  that,  in  order  to 
adjust  the  said  proportions  or  shares  of 
putties,  there  be  first  deducted  the  sum  of 
mentioned  in  sjiid  answer,  being 
i  .k  lvanced  by  certain  stockholders,  as 
n  mentioned,  with  interest  thereon  from 
time  the  same  was  adviwced  to  the  time  of 
receipt  of  the  said  $20,000,  beiu^  an  aver- 
of  nine  months,  for  wliich  said  uilerest  is 
be  calculated;  also  the  sum  of  $-508.25.  be 
tho  amount  of  unclaimed  dividends  ex- 
ou  the  said  bridge,  with  interest  thereon 
tlielime  of  said  expenditure  to  the  receipt 
id  $30,000.  and  that  subject  to  such  dedul: 
aud,  after  the  same  shall  have  been  made, 
•aid  complainants  are  respectively  entitled 
and  ■hall  receive  their  full  share  and  pro- 
of the  interest  on  thes;ime,  which  shall 
been  earned  and  made  of  the  said  sums 
le  to  them  respectively  pending  this  suit, 
the  investmeut  made  thereof  by  com- 
Is. 

And  it  \n  ordered,  that  other  items  claimed 
1  be  rejected,  no  evidence  having 
Lo  show  their  character  or  their 

nnr 

is  further  ordered,  that  the  case  be 
the  auditor,  to  state  an  account  in 
with  the  principles  laid  down  iu 

iiiis  decree  the  bridge  company  prayed 
:'J  8. 


an  appeal  to  the  Supreme  Court,  where,  as  has 
already  been  stated,  it  wa.s  allirmed  by  a  divided 
court. 

In  April. 1840.thc  case  was  referretl  by  the  Cir- 
cuit Court  to  the  auditor,  who  mtuie  the  follow- 
ing report  in  November,  1841: 

"  Tlic  undersigned  auditor,  to  whom  was  re- 
ferred the  papers  in*thiH  cause  on  the  [*415 
2l)lli  of  April,  1840.  has  had  the  siune  under 
examination,  and.  after  a  full  consideration  of 
the  same,  lu  gs  leave  to  make  the  following  re- 
port :  That  the  amount  of  funds  in  the  hands 
of  Frederick  May.  prcsid(^nt  and  treiusurer  of 
the  Washington  Bridge:  Company,  including 
interest  on  corporation  stock  received  and  to  be 
received,  on  the  30th  June.  1841,  is  $22,221.52. 
That  the  anioun!  refunded  the  stockholders  of 
fifteen  hundred  and  nlnt  leen  shares,  which  Ihey 
had  advanced  towards  repairing  the  bridge, 
with  interest  thereon  according  lo  the  decree; 
the  amount  of  unciainud  dividends  which  had 
been  ex|>endcd  for  said  repair,  and  also  directed 
to  be  rci'undwl  with  mterest  for  nine  months; 
for  debt  due  from  the  bridge  company,  inclu<l- 
ing  costs  of  suit;  the  trustee's  commission,  au 
ditor's  bill,  ifec,  and  the  payment  to  said  fifteen 
liumlred  aud  ninetev.n  shareholders  of  ten  per 
cent,  upon  the  cost  of  their  stock,  as  per  state- 
ment herewith  submitted,  amount  to  $18.9fM.- 
11,  leaving  a  balance  iu  the  trustee's  hands  of 
$3,222.41. 

"  That  the  holders  of  the  four  htmdred  and 
seventy  three  shares,  which  were  deemed  by 
the  company  to  have  been  forfeited  (but  which 
the  court  decided  were  not  forfeited),  according 
to  the  cost  of  the  same,  amount  to  $20,749.17, 
ten  per  cent,  on  the  same  (being  the  dividend 
piud  to  the  first  mentioned  stockholdera) 
amountj)  to  $2,074.91,  as  per  statement  B  here- 
with, leaving  a  balance,  after  paying  said 
amount,  iu  the  hands  of  the  trustee  of  $1.- 
147.50. 

"  In  ascertaining  the  cost  of  theshares  to  tho 
present  claimants,  the  auditor  has  taken  pains, 
as  far  as  possible,  to  jiscertain  the  sjime.  The 
principal  clattuants  are  John  Glenn  and  the 
Messrs.  Stewarts.  In  the  case  of  Mr.  Glenn, 
he  states  on  oath  that  the  stock  belongs  to  the 
estate  of  UfWK-rt  Barry,  and  is  held  by  him  as 
trustee  or  aduunistrator.  Barry  wjis  an  origi- 
nal subscriber.  In  the  ctise  of  the  Stewarts, 
they  claim  as  having  obtained  it  from  D.  Stew- 
art's estate  in  the  course  of  distribution,  not  Jis 
purchaser.  D.  Stewart  was  an  original  sub- 
scriber. In  all  other  cases,  the  scale  furnished 
from  the  president  of  the  company  of  the  cur- 
rent price  of  the  stock  at  the  periods  bf  trans- 
fer, have  been  the  sole  guide  by  which  to  fix 
the  value.  Several  of  the  stockholders  on  the 
list  are  known  to  be  dead,  and  il  is  not  known 
to  the  auditor  who  their  representatives  are; 
but  in  making  a  distribution  of  this  fund,  their 
rights  ought  to  l)e  preserved,  and  their  fair  div- 
idend paid  when  demanded. 

*'  Doctor  May,  tho  trastce,  claims  $1,000  for 
his  commission  on  the  money  received  from  the 
treasury  ($20,000)  for  the  sale  of  the  bridge. 
The  charge  has  been  objected  to  by  some  of 
the  claimants,  and  the  auditor  h>is  reduced  it 
to  $500;  if  he  has  erred  in  this,  the  court  can 
correct  it. 

"The  amount  of  the  unclaimed  dividends 
used  for  repairing  Uie  bridge,  $568.25,  and  nine 
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months' interest  thereon,  $25.57,  making;  |598.* 
82.  has  been  in  part  paid,  but  a  vwy  conrfd^r- 
able  p:irt.  in  all  probnliility,  never  will  be  railed 
416*1  for,  as  many  of  thio  persons  who  *wcre 
ontUled  to  it  are  dead.and  some  Insolvent;  their 
representatives  Itnowini^  nothing  of  tlie  smali 
amount  so  manv  years  due.  The  complain- 
nnts.  however,  in  the  present  canae,  have  no 
claim  on  the  unclaimed  money  due  to  others. 

"  As  rcgardn  ttic  disposition  to  be  made  of 
the  balance  which  will  remain  in  the  hands  of 
the  tnistpc  147.50),  after  pHyint;llie  stock- 
holders ten  i>cr  cent.,  the  auditor  l>eg8  refer- 
ence to  hia  remarks  on  the  general  elatement 
herewith.       Stibmitted  by 

"JosKPU  FoiuiEBT,  Auditor." 

Whereupon  ihe  conrt  made  the  following  de- 
cree in  the  premi'se**: 

"  The  report  ol  the  auditor  in  this  case  hav- 
ing been  filed,  together  with  the  accompanying 
statements  by  him  made,  and  constituting  part 
of  the  same,  and  being  fully  considered  by  the 
court,  it  is,  this  4lh  day  of  .1  tiiie,  eiditeeu  hun- 
dred and  forty-two,  ordered  and  decreed  that 
the  same  be.  and  it  is  in  all  respects  confirmed. 
And  tliesni'i  cause  cominc:  on  for  final  hearing 
upon  the  bill,  answer,  replication,  exhibits,  ev- 
iiunce,  report  of  auditor,  &c. ,  and  lielng  ma- 
turely considered,  it  is  further  ordered,  ad- 
jodeed  and  decreed,  that  the  complainants  are 
entitled  to  the  relief  prayed.  In  conformity  with 
the  report  of  said  aiulitor  as  aforesaid,  and  that 
the  relief  be  extended  lo  the  other  stockhold- 
ers in  sfUd  company  in  the  proportions  and  for 
the  sums  mentioned  in  the  statement  by  the  au- 
ditor of  the  8tockholder8  iu  said  company  who 
liave  not  participated  in  the  dividends  of  said 
brid*;:e  company.  And  it  is  further  ordered  and 
decreed  that  the  said  defendants  puv  over  to 
said  parties  respectively,  or  to  their  solicitors  on 
record,  tlie  said  sum  so  due  to  them  respectively, 
in  conformity  with  said  report  and  statement 
and  of  this  ueeree,  together  willi  the  costs  of 
this  suit  to  be  taxed  by  the  clerk,  including  the 
costa  of  the  Supreme  Court,  on  or  before  the 
tirst  day  of  .Tuly,  1S42.  and  file  with  said  clerk, 
on  or  before  said  tirst  day  of  July,  1842,  a 
statement  of  said  payments  so  made. 

"  Bv  order  of  the  court. " 

From  this  decree  the  bridge  company  ap- 
pealed to  the  Supreme  Court. 

Mr.  Bradt^  for  the  appellants. 

Jfr.  Coa** for  the  appellees. 

Mr.  Bradley  referred  to  the  record  to  show 
that  the  decree  first  appealed  from  was  an  in- 
terlocutory, and  not  a  final  decree,  and  that  the 
Supremo  Court  had  not  jurisdiction  in  such  a 
case.    He  then  proceeded  thus: 

The  appellants  are  not  estopped  from  deny- 
ing the  jurisdiction  of  the  Supreme  Court  to 
which  they  appealed  iu  that  cause,  as  the  want 
of  jurisdiction  is  apparent  iu  the  record.  (See 
Wihon  V.  H'Mmj,  4  M.  &  8.,  120.) 
417*1  *That  was  debt  on  a  replevin  bond 
given  by  the  defendant  to  the  mayor  of  Can- 
terbury, and  the  breach  !i.s.siirned  was,  that  the 
defendant  difi  not  appear  and  prosecute  his  re- 
plevin in  the  Mayors  Court.  The  defendant 
demurred  to  fine  ueclaration,  and,  anions;  other 
things,  assigned  Vi»  cause  of  demurrer,  that  it 
did  not  appear  upon  the  declaratioii  tiiat  the 
mayor  had  jurisdiction  to  grant  leplevins,  end 
to  take  bond,  &c. 


The  court  wa.s  of  opinion  that  it  did  suffi- 
ciently a|}ix'ar.  that  the  mayor  prima  fade  )x}iA 
juri.<tliction,  and  upon  that  ground  on  I  v  over- 
ruled the  demurrer;  whereas  if  they  had  been 
of  opinion  that  the  defendant  was  estopped  to 
deny  the  juristliction,  bemuse  he  hail  re-<  tried 
to  that  court  for  relief,  they  would  have  de- 
cided the  case  upon  titat  ground  nitber  tiuui  on 
the  doubtful  ground,  that  the  mayor  had  ;uri- 
diction,  and  which  they  look  great  pains  to  isup- 
port. 

(See.  also,  Ketland  v.  The  Caxmu.  2  Dallas, 
368.)  * '  The  court  is  bound  to  take  notice  of  a 
question  of  jurisdiction  whenever  it  may  oc«ar. 
and  however  it  may  be  proposed;  for,  if  we 
are  satisfied  that  we  Lave  not  legal  coimizauce 
of  any  cause,  or  in  terms  less  dneet,  ti  we  aie 
not  satisfied  that  we  have  cognizanee,  wc  .'♦ugbt 
not  to  proceed  to  a  decision  or  an  invealigatioa 
upon  its  merits."   (Per  Wilson,  J.) 

A  plaintiff  may  assign  for  error  the  wjint  of 
jurisdiction  in  that  court  to  which  he  bad 
chosen  t(^  resort.  It  is  the  duty  of  the  court  to 
see  that  they  have  Jurisdiction,  for  the  comcst 
of  parties  <»nnot  give  it;  and  if  they  decides 
case  of  which  they  have  no  juris<iiction,  it  is 
the  error  of  the  court.  The  decision  is  voti 
because  coram  mm  jvdke.  {Capron  v.  Vm 
Noordrn,  2  Cranch.  126.) 

{Oraic  V.  EdicanU,  Uobart  5.)  "CcHMcntot 
parties  cannot  change  tlie  law:"  a  fotiioii,  csn< 
not  give  jurisdiction. 

"  The  courts  of  the  United  Stales  are  all  sA 
limited  Jurisdiction,  and  their  proceed  in  sw 
erroneous,  if  the  Jurisdiction  Ik-  not  -howt 
upon  them:"  but  qucere,  whether  judgmtnts  ic 
;  in  such  cases  are  al)60lute  nullities,  which  mr»j 
'  be  totally  disregarded.    For,  it  doe5  not  follt^n 
thai  the  court  Imd  not  jurisdiction,  betaust-  A 
the  circumstances  necessary  lo  give  jurisdidio] 
do  not  appear  in  the  proceeding?.    It  is  error 
however,  not  to  state  them;  and  the  judi:meni 
may  therefore  be  reversed.    But  if  it  (Irtes  ap 
pear  upon  the  proceedings  that  the  court 
not  jurisdiction,  the  judgment  is  an  absolut* 
ntdlily,  and  may  he  totally  disregjjnied 
Kempe'iLeme  v.  Kenned tAa  Cranch.  185),  Ik 
Life  Inmranet  Company  v.  Admn*  (•  PelwJ 
(^02,  before  cited),  Denthn-  v.  P,i>,l.\-      • ;  }\ 
ters.  Appendix,  609),  and  SkiUtm's  iur.v.  if^^tl 
Bt.  0  (Cranch.  MHB),  in  which  the  Snpivfi 
Co\irt  decide  d.  and  as  the  merits  of  thr  «jau 
had  been  tinally  decided  in  that  court,  oiul 
mandate  required  only  the  execution  of  its 
ere*,  the  Circuit  Court  wa«»  hound  to  rarry  th 
»l(cn^' into  execution,  although  the  jurtMlirti 
of  that  court  was  not  alle^ea  in  the  pleadio^ 

*Letters  of  administration,  grante<l  [*41 
while  there  is  a  qualified  executor  cap)iibl€ 
ftCti^^^  are  absolutely  VOid.  (GWNM  T.  JHwirtj 
8  Cranch,  26.) 

In  the  case  of  IlanMon  v.  Moore  (3  Wheati 
433),  the  court  .said,  that  tlie  jurisdiction  of  ^ 
Supreme  Court  under  the  25th  section  of  tk 
.Judiciary  Act  of  1789  extends  only  lu  a  fioj 
judgtnetit  or  (iecree;  and  that  a  judgment  W 
versing' that  of  an  inferior  court,  and  nwardin 
a  tenxre  ds  now,  is  not  a  float  judgment .  tii 
in  Martin  v.  Unnkr  (1  Wheat.,  855).  that  ad^ 
cree  affirming  an  interlocutory  decree  is  not 
final  decree:  and  in  Wmton  v.  Viiy  of  Char^i 
ton  (2  Peters,  454),  that  a  final  juiigment  tstb^ 
which  dcteraiines  the  particuhir  c^u?;e :  it  nee 
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Bo(  fioally  decide  upon  the  rights  litigated :  and 
ta  RHikerford  v.  FMer  (4  Dullub,  22).  iluit  a  de- 
I  see,  overruling  in  equity  a  plea  of  limitations, 
laJ  ordering  ihe  defendant  to  answer,  is  not  a 
IdiI  judgment;  and  Chase,  J.,  said,  thai  "in 
Ea^laad  a  writ  of  error  may  be  brought  upon 
I  18  interlocutory  decree  or  order ;  but  here  the 
'  wads  of  the  act  allow  it  only  in  the  case  of  a 
*1  judgment."    In  Young  v.  (rrundy  (6 
inch,  51),  the  Supreme  Couit  said  no  appeal 
■  writ  of  error  will  lie  to  an  interlocutory  de- 
-fcfinolving  au  injiinclion — the  same  hi Gi'h- 
'ntSOffdenie  Wheat..  448);  and  in  T?ie  Piil- 
•jfTu'lO  Wheat..  .'702).  a  decree  for  restitution, 
vuh  costa  and  damages,  before  the  court  had 
sfttd  uuon  the  report  of  the  commissioner  as 
tbetuunages,  was  held  not  to  be  a  tiiial  de- 
cree. 

In  OH>eH  V.  Hurd  (3  T.  R..  648.  644).  it  ap- 
tred  that  the  court  had  no  jurisdiction,  lie- 
i!iethe  arbitration  had  not  been  made  a  rule 
court.    The  parties  agreed  to  waive  the  ob- 
)«lioo  and  go  into  the  merits,  but  LonI  Ken- 
^.  Ch.  J.,  said.  "  that  could  not  be  done;  for 
court  were  bound  to  take  notice  that  they 
All  no  jurisdiction ;  and  he  remembenxl  an  in- 
tUoce,  many  years  ago,  when,  there  being  no 
Ikle  to  the  atlidavils  in  the  cause,  the  court  sjiid 
tiey  could  not  lake  any  notice  of  them,  even 
High  the  counsel  on  the  other  side  did  not 
to  take  the  objection."   (See  Bintjlutm  v, 
^etaL,^  Dal  las,  32.  note. )   In  Hom  v.  Trip- 
-  '  (3  Wheat..  600).  the  Supreme  Court  «ud 
tb»t  iu  juriMliction  extends  only  to  tinal  judg- 
al«  and  decrees  of  the  Circuit  Court  of  the 
^'-strict  of  Columbia,  not  to  cases  where  the 
opinkm  of  the  judges  of  that  court  were  di- 
TiJed. 

In  the  case  of  Tfu  Abby  (1  Mason.  863,  864), 
Ur.  JutHee  Story  said:  "  It  cannot  be  admit- 
t<d  that  any  party  can  first  affirm  the  jurisdic- 
tion by  taking  the  property  on  bail,  and  then 
torn  round  and  deny  the  same  juris<liction, 
when  the  court  can  no  longer  administer  effect- 
u*l  relief  to  the  interests  of  other  persons.  The 
P»rty  is  estopped  by  his  own  acts  from  sucli  a 
proceeding.  A  plea  to  the  merits  is  an  adinis- 
■i  Q  that  the  jurisdiction  of  the  court  is  well 
loded,  and  a  decree  ui>on  those  merits  can- 
jI  ttterwanis  be  arreste<i,  unless  the  defect  of 
.urtidictiou  be  apparent  on  the  face  of  the 
tword." 

*  19*]    •But  if  the  defect  of  jurisdiction  be 
^«dy  apparent  on  the  face  of  the  record,  and 
JTis  no  necessity  to  inlrwluce  into  llie  rec- 
i  uy  fact  to  show  the  want  of  juri.sdiction. 
mrty  is  not  esloppe<l  from  availing  hiiaself 
foct.  and  the  court  It  as  much  Ixaind 
<»f  it  a««  if  it  had  bt-en  pleaded. 
/  V.  Harndtn  (I  Paine,  58).  Mr. 
Livingston  said:    "  VVliere  a  court  has 
•II.  it  has  a  right  to  decide  every  ques- 
curs  in  the  cause;  and,  whether  its 
'  correct  or  otherwise,  its  judgment, 
!.  is  cf)nsidcred  aj*  binding.  But 
.  -ut  iiiiiliority.  its  judgnienUi  are 
•  as  nullities,  and  form  no  bar  to  a 
'    h  may  be  sought  in  opposition  to 
,  i(»r  lo  a  reversal." 
.  ihe  juili;meui  of  this  court,  thus 
aflirnjing  the  interlocutory  decree 
>cuil  Court,  Is  a  mere  nullity,  as  we 
M|ak  it  is,  the  cause  now  comes  before  liiis 


'  court  for  the  first  time  upon  its  real  merits,  and 
'  the  counsol  for  the  original  defendants,  now 
ap|>ellant8,  respectfully  submit  the  following 
,  argument. 

[The  argument  of  J/r.  Bradky  upon  the 
merits  of  the  case  is  omitted,  because  the  decis- 
ion of  the  court  turned  upon  the  prectnling 
point.] 

J/r.  Core,  for  appellees: 

This  cast!  originated  in  a  bill  in  equity  filed 
by  the  appellues.  on  behalf  of  themselves  and 
otlu  rs  in  the  Circuit  Court  for  the  County  of 
Washington,  in  May,  1838. 

After  a  tedious  pros«culion  of  llie  cause,  a 
decree  was  rendered  in  November  Term.  188S!. 
by  the  Circuit  Court.  The  chief  judge,  Crancli. 
being  interested  in  the  case,  as  one  of  the  de- 
fendants, did  not  .sit  in  the  cause,  and.  conse- 
quently, tlie  decree  was  made  by  the  concur- 
ring opinions  of  the  two  other  judges. 

The  decree  having  iKtn  made,  the  defend- 
ants, now  theappellant.H.  prayod  an  ap|)eal  to  the 
Supreme  Court,  and,  in  January  Term.  1840. 
the  decree  of  the  Circuit  Court  was  atlirnuil 
with  co.sts.  The  mandate  from  the  Supreme 
!  Court  diix'cted  to  the  Circuit  Court,  command- 
ing that  such  execution  and  procei'dings  be 
hati  in  the  said  ease,  as,  according  to  right  and 
justice,  and  the  law  of  the  Unite<i  States  ought 
lo  l>e  had,  wjis  filed  on  the  8d  April,  1840. 

The  case  was  referred  to  the  auditor  to  state 
an  account  in  conformity  with  the  priiicipl(*s 
laid  down  in  the  decree'  The  auiliior  made 
his  re^mrt  in  November  Term.  l.vll.  To  this 
report  no  exceptions  were  taken  by  either  party, 
and  it  was  accordingly,  in  conformilv  with  the 
practice  of  the  Circuit  Court,  confirmed  4th 
June.  1842. 

From  this  decree  the  defendants  again  appeal, 
and  thus  the  case  is  for  the  second  time  brought 
up  for  decision. 

It  will  \)c  observed  by  the  court  that  the  ar- 
gument submitted  on  l)ehalf  of  the  appellants 
presents  no  objection  to  anj'  proceeding  or 
♦action  of  the  Circuit  Court  subsequent  [*420 
to  the  former  decree  of  this  court.  Il  contains 
UD  objection  lo  the  report  of  the  auditor,  no 
allegation  that  it  was  not  ;n  preci.se  acconlance 
with  the  mandate  of  this  court  issued  in  Jan- 
uarv.  1840. 

The  argument  now  addressed  to  the  court  on 
the  part  of  the  apiK'llants  seeks  to  establish 
three  positions: 

1.  That  the  former  decree,  having  been 
made  by  a  divided  court,  is  not  lo  be  regarded 
as  an  aujudication  of  the  rights  of  the  partie-<. 

2.  That  inasmuch  as  further  proceedings 
were  necessary  to  carry  out  that  decree,  the 
decree  of  the  Circuit  Court  then  appealed  from 
was  not  final,  and  consequently  the  Supreme 
Court  had  no  juri.sdiction  of  the  case,  and  all 
its  proceedings,  being  coram  non  judM,  are 
null  and  void. 

8.  That  the  real  merits  of  the  case  being 
open  now  for  the  first  time,  this  court  will 
re-examine  those  merits, an«l  decree  in  opjMjsition 
to  its  former  judgment. 

These  questions  have  an  importance  far  Iw- 
yond  the  interests  involved  in  this  particular 
case. 

1.  The  question  is  not,  what  is  lobe  recognized, 
here  or  elsewhere,  as  the  authority  of  a  decision 
of  the  Supreme  Court  when  the  judges  were 
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equally  divided,  in  casf  such  dccif^ion  should 
he  clkd  as  an  authoritative  adjudication  of 
principles?  It  is.,  htr>\  (  rcr,  insisted  that  tliis 
CA9C  was  liccided — that  it  pi-sscd  into  rem  judi- 
eaiam.  The  law  i«  jv-rfectly  \m;]\  sctlhd  that 
"wheu  thiy  court  i.-^  equally  divided  in  opiuiun 
upon  a  writ  of  error,  the  judgment  of  the  in- 
ferior roiul  is  nfRi  int'd.  f /•.>.'//,'''  v.  Hank  of 
I'niUd  Sfdicg,  II  WlK'at..  r)!i.)  The  judj^ment 
has  the  same  force  ukI  <  Heel  in  every  particu- 
lar R»  if  it  had  pnh&cU  by  the  unanimous  opin- 
ion of  the  court. 

2.  The  decree  of  Ihe  Circuit  Court  upon 
whicli  the  decree  of  afflrmancc  pas8ed,  not 
being  a  luial  jud<;nienl,  this  court  had  no  ju- 
risdiction. 

Thia  ground  of  objection  is  not  entitled  to 
much  favor  from  thiscotirt.  The  now  appellant 
■^as  tlicn  ilic  apiwllant.  lIi-  itn'okcd  tlip  i'lri'' 
diction  of  litis  roi.rt.  and.  having  been  uumic- 
cessfnl  In  his  H]i]ilication,  now  denies  theva- 
lidity  of  111*;  own  tu  ts,  dischiims  a  juriFdlftion 
wliicii  he  liimsclf  sought,  and  denies  the  au- 
thority of  the  court  into  which  he  himielf 
compcllfd  liis  antajTontst  in  mret  hini. 
But  the  answer  tolhiii  objection  is  twofold: 
1.  The  question  is  not  now  open  whether  or 
not  this  court  had  jurisdiction  of  the  formnr 
case:  nor  baa  this  court  now  jurisdiction  to 
examine  its  own  judj^ment  pn^iflcd  four  years 
since,  and  to  reverse  it  for  anv  cause  of  error. 
{Skiikrun  Ejc'rt  v.  }fay'8  fij-'r**,  6  Cranch. 
267.) 

The  (jiiesfion  certified  from  tlieTinMiit  Court 
of  Iveniucky  to  the  SujM'rjor  Court  for  its  de- 
cision, wjuj.  whether  the  cause  could  be  dis- 
missed from  the  Circuit  Court  for  wnut  of  ju- 
421*]  risdiction  after  the  *case  had  been  re- 
moved by  writ  of  t  rror  to  tlie  Supreme  Court, 
and  that  court  had  acted  tipon  and  remanded 
the  cause  to  the  Circuit  Court  for  further  pro 
c(  <  (linga.  It  was  held  that  the  objection  came 
too  late. 

It  is  manifest  that  if  the  Circuit  Court  had 
no  juriiwliciion  of  the  ctxse.  that  the  only  ques- 
tion over  whicli  tln;^  court  ct)uld  exercise 
thority  was  itn-  -iiiel(  one  of  iuri-idiction. 
"^Vhni,  I lirrcforf,  it  v.m'^  hild  ihut  i:  was  too 
late  to  qucsiioo  the  jurisiliction  ot  tJie  Circuit 
Court,  a  fortiori  if  viw  too  late  to  qupsiion 
tliat  of  ilii'  SujM-cin'  <  'jiu ; . 

The  ground  of  c>bjc<;iiou  now  urged  existed 
when  the  case  was  formerly  1>efore  the  Supreme 
Court.     li  luiuh'  !ln[i  iir>:<il.  If 

not  noticed  by  council,  it  was  < ouii  cteoi  for 
the  court  ftp  mer»  moiu  to  take  roimiznnce  of 
it.  niid  to  <]istuiss  it  fur  iliril  rau^c.  In  adjudi- 
caliu^  upon  iIh-  I'icri's  of  liiti  ca>4e,  this  court 
has,  by  necwnry  implication,  asserted  its  ju- 
risdiciKHi.  It  is  allcufcd  tliat  tlie  ]ud<:ni'_!il  was 
not  HuhI.  TliLs  jjoLui  wtts  fully  ari:ti<'d  in  Mc- 
Ikm&ugk  v.  Millaudon,  at  the  {♦W'sent  term. 
The  whole  law  of  ihc  cnsc  wms  j-rttlt  rl;  iiolhini; 
remaim-d  but  Uie  luini-K  rial  liuty  of  isliitiug 
the  account. which  is  in  tlu-  nature  rather  of  an 
execulion  to  carry  out  tlu'  (U't  rce. 

If  tlu-rr  Ik-  (.nor  in  this,  how  can  this  error 
n.>w  Ik-  rcciified?  It  will  liardly  be  confeuded 
that  lhis(r/in  tic  a>».siini!aifd  losotne  wiiicli  have 
been  cited,  nnd  th:4  lUe  judgment  rtudercd  iu 

1840  was  n»;im  non  fuikt,  and  consequently 

an  absolute  uullttj. 
In  Ktmpi^9  Lumc  c,  KctuLcdy  (5  Cranch,  18% 


this  court  held  that  such  was  rot  the  ca^  in 
repird  To  the  court"?  of  tht-  I'liiteil  ^tatc.  If 
jtjrisdicjiua  dot^  not  appear  on  ihe  far<'  of  ih.  ir 
procHt'dinjijN.  their  judgment*  are  erroneous  :(m1 
rever>>i)»U'.  htif  they  cannot  Ite  con^^idrred  is 
nullities  wiu(  h  may  be  totally  disn-gardcU, 

In  this  aspect  of  tiie  case,  the  present appnl 
althou;:;h  nomtTinlly  and  in  form  an  appeal  from 
a  decree  of  the  Circtiil  Court  renden>n  in  Juae, 
is  subvfjiTitially  an  appeal  fn^m  a  decree 
of  this  court  H'ndered  in  January,  18i0. 

It  is  contended  upon  thin  point. 

1.  That  there  is  nomo<le  pointed  out  bylaw 
in  which  an  erroneous  judjjment  of  this  comt 
can  be  reviewed  and  reversed  eitlier  in  ihb  or 
any  other  court. 

2.  That  upon  this  appeal  nothing  is  brfnre 
this  court  but  the  proceedinprs  of  the  Circait 
Court  upon  and  suli*^' 'juent  to  ihf  mandate. 

Both  of  these  poinla  Imve  been  cooduaiTeij 
settled  by  a  scries  of  adjudications. 

(//i>/*  7/  V.  Rom,  n  Cranch.  81R.'i  Tlil<  -"su.** 
came  up  a  second  time  by  an  appeal,  and  Uve 
chief  Justice  declared  that  nothini?  was  befon 
the  court  exr(7>t  what  was  stil)«r/nu-nt  to  th*- 
mandate.  In  316,  in  delivering  the  opinioo  of 
the  court,he  again  Mys:  "A  decree  f*4S9 
\n<j,  been  formerly  rcndr  rr  1  in  rhi'?  rnus  ,  ^\ 
court  is  now  to  d,etermiue  whether  the  decn^' 
has  been  executed  according  to  Its  true  istrat 
and  meaning." 

(Mnrfin  v.  Uvnter's  Lwte,  I  Wheat.. 
This  cas(>  Wits  brought  before  the  SuprameOooit 
on  a  writ  of  error  upon  pmrced!ntr«  Mih«eiin«rn' 
to  the  mandate  forin<  rly  Hwurde<i,  ana  fli' 
enor  assijrned  was  in  tfie  judgment  of  'b. 
Cf>urt  of  Appeals  of  Vir;'!nifi.  ^^hicll  l?ad  ^1 
enmly  decideti  that  the  Snj)ri  ine  Court  did 
possess  the  appellate  juri^^dic  tton  which  it  bad 
excrcti-ed  in  n  ndorinir  the  former  ■fntl^nnrit: 
Til''  points  of  dillerenct;  which  di*t!:iL:>.i-h  that 
case  from  the  one  at  bar,  are,  1st.  thsi  in  .Varft« 
V.  //t/nfer  the  court  iKtlowhnd  adjud  -re'lthatthU 
Cfiurt  had  no  jurisdiction,  and  tuerefore  it>* 
procee<!iu«;s  were  coram  iwn  yidkf;  here  ?ht' 
Circuit  Court  has  without  hesitation  recognizee 
the  authority  of  tins  rourt.  and  has  in  doty 
ti  iimd  I  xiH  Uted  i's  rnandute,    2d.    la  l^wtf* 
V.  iinnitr  the  objectit»n  \\x^  made  by  a  Stal* 
court  jealou«  of  ft':  rights  and  powcn.  and  by 
[Kiriic-  hrouidil  unwillingly  before  the  fedtTV 

trihuQdl;  liere  it  is  the  «ii?'.resiioa  of  tbevrrr 
I  arrr  who  voltmtarily  hAToked  the  appeltata 
risdic  lion  of  this  cniu-t.  8d.  In  that  caoe  Uie 
judgmcut  of  tbo  iuferJor  coiut  embodied 
asserted  the  defeei  «  jurisdirlion,  atid  it' 
that  judL'mcnt  which  v.as  to  be  reviewed; ^ 
\.\m  case  it  is  souciil,  t(>  ^rive  to  this  apptkl  ^ 
force  and  effect  olitfl  ^)>peal  directly  front  Wk 
dr  (T<  (■  of  the  Supreme  Court  itself. 

In  j>.        the  court  says:  *♦  To  this 
M'wnd  anffwers  rtuiy  l)e  given.  In 
place,  it  i^  not  admitted  that  upon  t^^ 
of  error  the  fornjer  record  is  before 
tlic  next  place,  in  ordinary  cases  a 
w  rit  (^f  ''rror  has  never  lieon* suppose''  ' 
in  (]ue.MLo>i  the  propriety  of  tbenftrt  j 
and  it  is  ditbcult  to  percelre  how 
<reiNiing  cotdd  !>t»  su'fialoetl  upoa  prtf' 
linal  judirment  of  this  court  is  aupfii^  t  t- 
dbncbisive  upon  the  rights  wU^^Jp  ^  t'' 
and  n<i  statute  h:i«  provided  ■  ' 

vyiiiph  \\\\^  court  can  revise  ltaoittt.^u'ij^meT^ 


Tm  Washington  Bridge  Company  v.  Stewart  et  al. 


In  several  casos  which  have  been  formerly  ad- 
judged in  thiB  court,  the  same  point  was  ar- 
fieB  by  counwl  and  expressly  overruled.  It 
was  solemnly  held  that  a  tlnal  judgment  of  this 
ojurt  was  conclusive  ujwn  the  parties  and 
crtuld  not  be  re  examined.  {Broieder  v.  Mc- 
Arthur.  7  Wheat.,  68.) 

On  an  appeal,  after  a  mandate,  counsel  ap- 
plied for  a  rehearing  of  the  original  ca.se.  The 
court  refused  to  allow  it.  being  of  opinion  that 
it  was  toc)  late  to  grant  a  rehearing  after  the 
cause  had  been  remitted  to  the  court  below, 
ic.  and  that  a  subsequent  appeal  from  the 
Circ*iit  Court  for  supposed  error  in  cHrr3'ing 
into  effect  such  mandate,  brought  up  only  the 
proceed  infers  9ul)»equent  to  the  mandate,  and 
did  not  authorize  an  inquiry  into  the  merits  of 
the  origmal  decree,  (The  Santa  Maria,  10 
Wheat.,  442.) 

Hin%ely  <t  Rom  is  affirmed,  and  it  is  said  that 
the  original  proceedings  are  before  the  court  on 
423*]the  Hecond  appeal  onlv  for  the  purpo6e*of 
enabling  it  to  see  and  adjudge  any  new  points 
which  were  not  terminated  by  the  original  de- 
ftf^.    {ICx-parU  Sibhald,  12  Peters,  492.) 

We  think  proper  to  stale  our  settled  opinion 
of  the  course  which  is  prescribed  by  the  law 
for  thiA  court  to  take,  after  its  final  action  upon 
a  esse  brought  within  its  appellate  jurisdiction, 
a-  well  as  that  which  the  court  whose  final  de- 
cree or  ju4lgmeiit  has  been  thus  verified  ought 
to  take.  Appellate  power  is  exercised  over  the 
proceetiings  of  inferior  courts,  not  on  those  of 
the  appellate  court.  The  Supreme  Court  have 
DO  power  to  review  their  decisions,  whether  in 
a  case  at  law  or  equity.-  A  final  decree  in  chan- 
cery in  as  conclusive  as  a  judgment  at  law. 
Both  are  conclusive  on  the  rights  of  the  parlies 
thereby  wljudirated. 

No  principle  is  better  settled,  or  of  more  uni- 
▼eml  application,  than  that  no  court  can  reverse 
or  annul  its  own  final  decrees  or  judgments, 
for  errors  of  fact  or  law,  after  the  term  in  which 
tbey  have  been  rendered,  except  for  clerical 
miiUakcs.  or  to  re-instate  a  cause  dismissed  by 
mistake:  from  which  it  follows,  that  no  change 
or  modification  can  lie  made  which  can  vary  or 
affect  It  in  any  material  thing. 

When  the  Supreme  Court  have  executed  their 
power  in  a  cause  l)cfore  them,  and  their  final 
oecree  or  judgment  requires  some  further  act 
trj  be  done,  it  caimot  is.sui>  an  execution,  hut 
ahall  aeiKl  a  spe<-ial  mandate  to  the  court  bi  low 
to  award  it.    Whatever  was  before  the  (rourl. 
and  Lt  disposed  of,  is  consiflered  as  finally  set- 
tled. The  inferior  court  is  Ixiund  l)y  the  decree. 
«»  ^le  law  of  the  case,  and  muKi  curry  it  into 
execution  according  to  the  mandate.  They 
caonot  vary  it,  or  examine  it  for  any  other  pur 
poae  than  execution;  or  give  any  other  or  fur 
ther  relief;  or  review  it  upon  any  matter  deeidc*! 
on  appeal,  for  error  apparent;  or  iutornieddle 
with  it.  further  than  to  settle  so  much  as  hius 
been  remanded.  After  a  mandate,  no  rehearing 
will  be  grante<l.    It  is  never  done  in  the  House 
of  Lords;  and  on  a  subsc*quent  a|){>eal  nothing 
i*-  brought  up  but  the  proceedings  subseiiuent 
to  the  mandate.    After  this  distinct  exi>osition 
<»f  the  law  by  the  Supreme  Court,  it  would  be 
a  work  of  supererogation  for  me  to  vindicate  it 
'rom  the  cluirgi'  of  \isurpin;r  a  jurisdiction  not 
vested  in  it  by  law,  or  to  eslahlisli  the  correct- 
aev  of  a  Judgment  which  this  high  tribunal  has 
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rendered.  Should  this  be  deemed  important,  I 
prolTer  myself  ready  to  show  that  the  former 
decree  of  the  Circuit  Court  was  a  final  decree, 
within  the  meaning  of  the  Judicial  Act  and  the 
practice  of  this  court;  and  that  the  decree,  as 
well  as  that  afllrming  it,  was  right. 

No  exception  having  been  taken  to  the  report 
of  the  auditor,  and  no  error  lx;ing  assigned  in 
that  or  in  the  final  decree,  it  is  submitted  that 
the  case  is  within  the  17ih  rule  of  the  court,  and 
that  the  decree  of  the  Circuit  .should  be  afiirmed, 
with  ten  per  cent,  damages. 

*Mr.  Jmtife  Wayne  delivered  the  [*4:24 
opinion  of  the  court: 

This  cause  is  now  before  us  upon  an  appeal 
from  a  decree  of  the  Circuit  Court,  made  by  it 
upon  an  auditor's  report,  in  conformity  with 
the  mandate  issued  by  this  court,  when  the 
cause  was  before  it  upon  a  former  occasion. 

The  appellants  did  not  except  to  the  auditor's 
report,  in  the  court  below.  When  the  cau.se 
was  tried  upon  the  first  appeal,  the  decree  of 
the  Circuit  Court  was  affirmed  by  a  divided 
court. 

We  are  now  asked  by  the  counsel  for  the  ap- 
pellants to  permit  him  tore-examine  the  decree 
of  the  Circuit  Court,  upon  its  merits,  afilrm<d 
as  it  was  by  the  Supreme  Court,  upon  the 
ground  that  the  affirmance  was  made  when  this 
court  had  not  jurisdiction  of  the  ca.se:  the  first 
appeal  having  been  taken  upon  what  has  since 
been  discovered  to  have  been  an  interlocutory 
and  not  a  final  decree. 

The  Supreme  Court  certainly  ba.s  only  appel- 
late jurisdiction,  where  the  judgment  or  decree 
of  the  inferior  court  is  final.  But  it  does  not 
follow,  when  it  renders  a  decree,  upon  an  inter- 
locutory and  not  a  final  decree,  that  it  can,  or 
ought,  on  an  appeal  from  a  decree  in  the  same 
cause,  which  is  final,  examine  into  its  jurisdic- 
tion upon  the  former  occasion.  The  cau.se  is 
not  brought  here  in  such  a  case  for  any  such 
purpose.  It  was  an  exception,  of  which  ad- 
vantage might  have  been  taken  by  motion  (m 
the  first  ap|)eal.  The  appeal  would  then  have 
been  dismissed  for  the  want  of  jurisdiction,  and 
the  cause  would  have  been  sent  back  'o  the 
Circuit  Court  for  further  procee<lings.  But  the 
exception  not  having  been  then  made  of  the  al- 
leged want  of  jurisdiction,  the  cause  was  argued 
upon  its  merits,  and  the  decree  appealed  from 
was  afiirmed  by  this  court.  Its  having  l)een  uf- 
firme<l  by  a  divided  court,  can  make  no  differ- 
ence as  to  the  conclusiveness  of  the  affirmance 
upon  the  rights  of  the  parlies.  It  is  settled, 
that  when  this  court  is  e({ually  divided  upon  a 
writ  of  error  or  appeal,  the  judgment  of  the 
court  below  stands  affirmed.  {Ettiwi  v.  Bank 
of  tfie  United  States,  11  Wheat..  59;  the  case  of 
The  Antelojx,  10  Wheat.,  6«.)  Having  passed 
upon  the  merits  of  the  decree,  this  court  has 
now  nothing  before  it  but  the  proceedings  sub- 
sequent to  its  mandate.  So  this  court  said  in 
Uinuly  d-  Ii»>«e,  and  in  the  case  of  The  Stintn 
Maria  (5  Cranch,  314;  10  Wheat.,  431).  Its 
decree  became  a  matter  of  reconl  in  the  highest 
court  in  which  the  cause  could  Ix?  finally  tried. 
To  permit  afterwards,  upou  an  appeal  from  pro- 
ceeaings  upon  its  mandate,  a  .suggestion  of  the 
want  of  the  jurisdiction  in  this  court,  upon  the 
first  appeal,  as  a  sulHcient  cause  for  re  examin- 
ing the  judgment  then  given,  would  certainly 
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be  a  novelty  in  the  practice  of  a  court  of  equity, 
llie  want  of  juriadictioa  in  a  matter  of  alMte- 
ment.  and  that  is  r\oi  capable  of  l)cinp,  shown 
for  error  to  indorse  u  decree  ujXin  a  bill  of  re- 
view. Shall  the  appellant  be  allowed  to  do 
more  now  than  would  be  pcrmilled  on  a  bill  of 
review,  if  this  court  had  the  power  to  grant 
him  such  a  remedy?  If  he  was,  we  Hhould  thin 
have  a  mode  for  tke  review  of  the  decrees  of 
425*J*thfci  oonit,  whfdi  hftve  become  matten 
of  record,  which  c-ould  not  Ik-  allowed  as  an  as- 
sigDDient  of  error  for  a  bill  of  review,  in  anv 
of  those  ooufls  of  tbA  United  States  in  wbicn 
that  proceeding  is  the  ddinaiy  and  nppiopitete 
remedy. 

The  ft|>pUcatioo  has  hem  treated  in  this  wav, 

to  show  how  much  at  variance  it  is  witil  the 
established  practice  of  courtK  of  equity. 

It  might,  however,  have  been  dismissed,  up- 
on theaufhoril y  of  a  case  in  this  court,  directly 
in  point  (>SkUl4:rn' a  Kttcuton  v.  May't  Kxeexitnr», 
6  Cnuich,  987),  and  upon  the  footing  that  there 
Is  no  mode  pointed  out  by  law,  in  which  an 
erroneous  judgment  by  this  court  can  be  re- 
viewed in  tliis  or  any  other  court.  In  8kmern'$ 
case,  the  question  certified  by  the  court  below 
to  this  court,  for  \\&  decision,  was,  whether  the 
cause  could  be  dismissed  from  the  Circuit 
Court,  for  want  of  jurisdiction,  after  the  cause 
had  been  removed  to  the  Supreme  Court,  and 
this  court  had  acted  upon  and  remanded  the 
cause  to  the  Circuit  Court,  for  further  proceed- 
ings.' This  court  said:  '*  It  appearing  thirt  the 
merits  of  the  cause  had  been  finally  tuicided  in 
tliis  court  and  tliat  its  mandate  required  only 
the  execution  of  its  decree,  it  is  the  opinion  of 
this  court  that  tlic  Circuit  Court  is  bound  to 
curry  that  decree  into  execution,  although  the 
jurisdiction  of  that  court  is  not  alleged  in  the 
plcadinjs^."  The  iurisdiction  of  this  court,  in 
Uiat  case,  was  as  defective  as  it  is  said  to  have 
been  in  this.  When  that  cause  was  before  this 
court,  though  the  judgment  of  the  coiirt  Ih'Iow 
on  it  would  have  been  reversed,  upon  motion, 
fan:  the  w)<nt  of  jurisdiction  on  the  face  of  the 
record,  the  defect  having  escaped  the  notice  of 
the  court  and  of  counsel,  and  the  court  having; 
acted  upon  its  merits,  it  determined  that  its  de- 
cree should  be  executed.  The  reason  for  its 
judgment  no  doubt  was,  that  the  motion  to  dis- 
miss the  case,  in  the  court  fu  low,  for  the  want 
of  jurisdiction,  after  it  had  been  before  the  Su- 
preme Court  by  writ  of  error,  and  had  been 
acted  upon,  would  have  been  otiuivalont,  had  it 
been  allowed,  to  a  dccii»iou  that  the  judgment 
of  tliis  court  might  lie  reviewed,  wlien  the  law 

points  out  no  mode  in  which  that  can  be  done, 
diher  by  this  or  any  other  court.  The  want  of 
power  in  this  court  to  review  its  judgments  or 
deciees,  has  bc<'n  so  fre(iiicnlly  determined  by 
it,  that  it  is  not  now  an  open  question.  8uch  is 
the  result  of  what  the  court  said  in  Himelt/  d- 
Rinte  (5  Cranch,  814).  The  court  says,  in  Mur- 
tin  v.  Ilunter'a  Lettnee  (1  Wheat..  ilU4).  in  reply 
to  the  allegation  that  its  judgment  had  been 
rendered  when  it  had  not  jurisdiction :  "To  this 
argument  several  answers  may  l)e  given.  In 
the  first  place,  it  is  not  admitted  that  upon  this 
writ  of  error  the  former  record  is  before  us.  In 
the  next  place,  in  ordinary  cases,  a  second  writ 
of  error  has  never  l>een  supposed  to  draw  in 
question  tJie  propriety  of  the  first  judgment, 
anditisdifficblt  to  perceive  how  sudkapro- 
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ceeding  could  be  sustained  on  principle.  A  final 
judgBMnt  of  this  court  Is  supposed  to  be  eoada- 
sive  upon  the  risrhts  it  decides,  and  no  statute 
has  provided  an)  pnxress  by  which  this  court 
can  reverse  its  *judgment«.  In  wvenil  [•426' 
cas^  formerly  adjudged  m  this  court,  tbesaine 
point  was  argued,  ana  expressly  ovemileil.  It 
was  solt  mnly  held,  that  a  final  judgment  of 
this  court  was  concituive  upon  the  putki,  and 
could  not  be  re-eiamtned.**  In  J^vwdbrv.  Jfo-  ' 
Arthur  (7  Wheat..  TiS),  counsel  applied  fort  re- 
hearing; the  court  refused  it,  saying  a  subse- 
quent appeal  brought  up  only  tlie  proceedinfts 
snlj'iequent  to  the  mandate,  and  did  not  author 
ize  an  inquiry  into  the  merits  of  the  (Mriginsi  de- 
cree.  Tne  same  is  said  with  equal  positii 


in  the  case  of  TJk"  Stinta  .V^rw  (10  Wheat  . 
442).  To  these  ctises  we  add  an  extract  from 
the  opinion  of  the  court,  given  by  the  Iste  Mr. 
Jugiice  Baldwin,  in  I-lr  fxirtf  Sibbald(\2  Pelen*. 
492).  That  case  called  for  the  most  can  fiilcon 
sideration  of  the  court.  "Before  we  procetd 
to  consider  the  matter  presented  by  these  peti- 
tions, we  think  it  proper  to  state  our  wMiled 
opinion  of  the  course  which  is  pn*i>cril)e<i  by  the 
law  for  this  court  to  take,  after  its  final  actioo 
upon  a  case,  brought  within  its  appellate  juris- 
diction, as  well  as  that  which  the  court,  who*e 
final  decree  or  judgment  has  been  thus  verified, 
ought  to  take.  Appellate  power  itezercisHi 
over  the  proceedinL^  of  inferior  court>i,  not  on 
those  of  tiie  appellate  court.  The  Supreme 
Court  has  no  power  to  review  Its  decmoos.  ' 
whether  in  a  ease  at  law  or  in  equity.  A  flnil 
decree  in  chancery  is  as  conclusive  as  a  judg- 
ment at  law.  (1  Wheat.  858;  6  WlMSk,  llt^ 
116.)  Both  are  concIu<«ive  of  tlie  rig|>iB  of  the  ' 
parties  thereby  adjudicated." 

The»e  eate*  are  deemve  of  the  moHon  made  in 
thi»  ease,  and  a*  the  deeree  now  app^aUd  from 
carries  into  eifcution  the  mandate  issutd  bf  this 
court  upon  the  first  appeal,  uie  direct  Mtfhtlf' 
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RICHARD  NUGENT,  Assignee  of  Euik 
BVTH  NoBTOM,  In  Banlcruptcy,  BWnl^ 
in  Error, 


V. 


GEORGE  W.  BOYD,  ISAACT.  PRESTON. 
AMD  ABNER  PHELPS.  DefendafOt. 

Judgment  prior  to  bankruptcy  operating  t* 
mortgage— M  to  deprive  ered&er  9ft 


Theprlnolplcs  established  in  the  case  of  finp-farfr 
The  Citjr  Bank  of  New  Orleans,  in  the  matSsr  of 
Ohrinv,  asdffnee  of  Waldsot  renewed  and  em> 

Armed. 

Hut  this  court  does  not  deeUe^  whether  or  ant 
the  Jurisdiotloo  of  the  Dlstrtct  Ooart  over  aHthr 
properly  of  a  bankrupt,  mortgaged  or  othuiiMi 
is  exdnslve.  so  as  to  take  away  from  the  Met* 
courts  In  suota  < 


THIS  case  came  up  bv  appt»al  from  the  ("ir 
cuil  Ck>urt  of  the  United  States  for  JEatt 
LooiaiMia,  sitting  aa  a  ooori  off  equity. 

HOWABD  t. 
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The  controversy  was  between  the  bankrupt's 
■vsignee,  on  one  side,  and  a  inort^a^fe  creditor 
nd  purrhBwerg  at  the  sale  under  State  process 
f  the  mort gaped  premises,  on  the  other.  The 
4ii7*J  poinLs  to  be  *decided  grew  out  of  the 
l«nkrupt  Ihw,  ajad  especially  out  of  the  saving 
J  favor  of  State  liens  in  the  2d  section,  and 
jurisdiction  grunted  to  the  district  and 
jxuit  courts  of  the  United  Slates  in  cases  of 
uikniptcy  by  the  6th  and  8th.    The  validity 
;  certain  rules  est4ibliKhe<l  by  the  District 
oortof  Louisiana,  sitting  in  bankruptcy,  was 
Motioned,  and  the  mortgage  cre(litor,  not 
ivin?  proved  under  the  coramishion.  claimed 
n  from  those  rules,  and  asserted  the 
Jii  lu  pursue  his  prior  lien  in  the  State  court. 
The  complainant  s  bill  stated  in  substance, 
ibeth  Norton  filed  her  petition  to  be 
^luau  a  bankrupt,  on  the  9th  May,  1842. 
a  the  Isi  June,  it  was  decreed  accordingly, 
id  Richard  Nugent  appointed  assignee. 
\"  the  time,  and  long  before  the  dale  of  the 
»n.  George  W.  Boyd,  one  of  the  defend- 
waa  the  holder  of  notes,  secured  by 
.'axe  duly  recorded  according  to  the  laws 
ii&iaoa,  for  the  sum  of  $9,(1^,  on  which 
lUgmeot  had  been  rendered,  order  of  seizure 
id  sale  granted,  and  execution  issued  and 
-«n  levied,  all  before  the  date  of  the  bank- 
pi's  petition.    The  levy  t(M>k  place  on  the 
>lh  of  February,  1842.    The  sale  was  the  only 
-ooeedinf?  after  the  date  of  the  decree  of  bank- 
iptcy;  that  decree  being  dated  the  1st,  and 
■iv  ftnle  Lakiui;  place  on  the  4lh  of  June,  1842. 
i      bill  admitted  that  all  the  forms  and 
'S,  &c. ,  required  by  the  laws  of  Louisiana 
.  :ue  sale  of  mortgage<i  premises  under  exe- 
itaoo.  were  observed;  but  set  up  the  petition 
id  decree  of  bankruptcy,  made  before  the 
Je.  mod  alleged,  that  before  the  pro|)erty  was 
Id  tlw  assignee  gave  written  notice  of  the 
■cxte,  and  of  his  appointment  as  assignee 
rider  it,  to  the  sheriff,  the  mortgage  creililor, 
•  »yd,  and  to  Preston  and  Phelps,  who  after- 
irds  became  the  purchasers  of  the  mortgaged 
remiiea  at  sheriff's  siile,  cautioning  them  re- 
'^Ttively,  and  claiming  at  the  same  time  the 
^ht  to  stay  the  sale,  and  take  the  pro{)erty 
lo  his  own  hands  for  sale  and  distribution 
ader  the  rules  of  the  banknipt  court.  Copies 
'  the  proceedings  in  bankruptcy  and  of  the 
iJwof  the  Haukrupl  Court  were  maile  exhib- 
-  to  the  bill.    These  general  orders  of  the 
strict  C3oun  of  the  United  Slates  for  the  Dis- 
ct  of  Louisiana,  sitting  in  bankruptcy,  and 
irportin^  to  be  made  in  pur8uance  of  the  au- 
polity  delegated  to  it  by  tlie  Bankrupt  Act. 
lad  e^tecialh'  the  6th  section  thereof,  pro- 
in    substance,  that  notice  should  be 
on  all  creditors  of  the  bankrupt  who 
anv  special  mortgage,  lien,  or  privilege. 
IM^gnee  was  authorized  to  take  a  rule  on 
creditor  to  show  cause  why  the 
premiaes  should  not  be  sold  by  the 
;  and  the  court  would  thereupon  pass 
_.v^of  sale,  which  order  Hhould  (j/f(o  facto 
ul  tbe  mortgages,  liens,  &c.,  existing  on  the 
y  sold,  and  upon  its  presentation  to  the 
r  of  mortgages,  he  Hhould  be  required 
cancel  the  inscription  of  all  such  morlga^, 
Ac.,  on  his  reconis;  and  the  liens,  pnvi- 
.  Ac.,  should  attach  to  the  protx'eds  in  the 
•]  hands  'of  the  assignee.    The  mortgage 
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creditor  was  entitled,  under  certain  reservations, 
to  prescribe  tlie  terms  of  sale,  and  at  such 
sjile  might  become  the  purchaser,  but  wjis  re- 
quired to  pay  the  expenses  and  commissions  on 
the  sale,  and  the  surplu.s,  if  any,  over  and 
alK)ve  the  amount  of  his  mortgage;  but  these 
privileges  were  allowed  only  on  the  condition 
of  his  tiling  the  proof  of  his  debt  in  the  regis- 
try of  the  court. 

The  complainant  alleged,  that  by  the  act  of 
Congress  the  rules  aforejitiid  made  in  pursuance 
thereof,  and  the  pnx:eedings  thereunder  in  the 
case  of  the  bankrupt,  the  sale  should  have 
been  stayed,  and  the  said  George  W.  Boyd 
having  l)een  notified  and  cited  to  appear  and 
contest  the  proceedings  in  bankruptcy,  all  the 
acts  done  undercolor  of  the  State  process,  after 
the  date  of  the  petition,  were  irregular  and 
void;  that  Preston  and  Phelps  having  also  been 
notified  and  cautioned,  they  dt'rive»i  no  title 
from  the  sheriff's  sale,  such  sale  being  invalid. 

The  bill  prayed  that  the  sheriff's  sale  might  be 
set  aside,  the  title  of  Preston  and  Phelps  declared 
null ;  that  George  W.  Boyd  Ix;  comi)elled  to  come 
into  the  District  Court,  siltinij  iu  bankruptcy, 
and  conform  himself  in  all  things  to  the  rules 
of  Kaid  court  in  such  cases,  and  for  other  and 
general  relief. 

To  this  bill  there  was  a  demurrer,  which, 
admitting  all  the  facts,  insisted,  in  point  of 
law, 

1.  That  the  petition,  decree,  appointment  of 
of  the  a.ssignee,  d:c.,  did  not  prevent  the  mort- 
gage creditor  from  enforcing  his  lien  under  the 
process  of  the  State  court. 

2.  That  the  District  Court  had  no  right  to 
pass  the  rules  insisted  on. 

8.  That  ilic  mortgage  creditor  was  not 
bound  by  law  to  submit  his  claims  to  the  Dis- 
trict Court,  sitting  in  bankruptcv,  btil  might 
elect  not  to  prove  his  debt,  and  still  pursue 
his  lien  and  remedy  under  the  law. 

4.  That  the  title  obtained  at  the  sheriff's  sale 
was,  according  to  the  facts  set  forth  by  the 
complainant,  a  good  title  for  the  purchasers 
against  the  assignee. 

On  the  hearing  of  the  argument  on  the  bill 
and  demurrer,  the  Circuit  Court  sustained , the 
demurrer,  and  ordered  the  bill  of  tlie  complain- 
ant to  be  di.sniissed. 

From  this  decree  the  complainant  appealed. 

The  cause  was  submitted,  upon  printed  argu- 
ments, by  .\fr.  Ricfiard  Nugent  for  the  appel- 
lant, and  Me»»r».  WiUk  and  Utnderton  for  the 
appellees. 

The  argument  for  the  appellant  was  as  fol- 
lows: 

It  having  been  agreed  by  all  parties  to  sub- 
mit this  case  in  printed  briefs,  so  as  lo  expe- 
dite its  decision,  and  the  final  procee<liugs  in 
the  Bankrupt  Court,  the  appellant  respectfully 
represents,  that  the  facts  ♦set  forth  by  [*4i29 
the  bill  being  admilte<l  by  the  demurrer,  and 
substantially  set  forth  in  the  statement  of  the 
appellees,  it  is  unnecessary  here  to  repeat  thein. 
The  contest  is  one  entirely  of  law;  and  as  the 
best  and  most  conclusive  argument  he  can  pre- 
sent, Ihe  a[)pellant  annexes  hereto  certain  de- 
cisions heretofore  made  on  the  points  in  con- 
troversy in  similar  cases,  by  the  Supreme 
Court  of  Louisiana,  and  the  Circuit  Court  of 
the  United  Stales  for  the  Louisiana  District. 
These  decisions  were  all  rendered  after  elabo- 
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rate  arf^iinent,  on  due  deliberation,  and  dis- 
close 80  fully  the  reasons  on  which  thej'  are 
founded,  that  it  cannot  be  requisite  for  the  ap- 
pellant to  do  more  than  state  llu-  print  ijiU'.s  cs- 
tabli»he<i  by  them.  These  courts  have  consid- 
eml.  that,  to  prevent  confusion,  andaecureunl' 
formity  of  action  ."ind  tlecisiun.  it  is  indispensa- 
ble that  all  theclaima  of  all  the  creditors,  with- 
out distinction,  be  brought  before  the  Bank- 
rupt Court,  and  that  all  the  property  to  which 
the  bankrupt  may  have  anv  claim  shall  be  ad- 
ministered, sold,  and  diatrlDated.  under  the  au 
thnrity  of  that  court,  no  matter  what  liens  exist 
U[<on  it.  These  liens  themselves  cannot,  in- 
deed, be  disputed  or  impaired,  and  against  that 
t](o  rules  of  the  Bankrupt  Court  have  made  due 
provision ;  hut  they  caunol  be  enforced  under 
Biate  laws  and  process,  fcNT  Uiatmust  inevita- 
bly disturb  the  uniform  and  harmoDious  ad- 
ministration of  the  Bankrupt  Act, 

Hence  it  has  been  held,  that,  from  the  mo 
ment  of  tiling  the  petition,  the  bankrupt  bo' 
came  incompetent  to  stand  in  judgment  in  the' 
Slate  courts,  and  that  the  assignee  in  bank- 
ruptcy has  the  right  to  cause  the  State  process 
to  be  stayed,  to  take  the  property  into  bis  own 
possession,  and  to  sell  it  free  from  tlie  mort- 
gage, leaving  to  the  mortgagee  the  right  to 
clinni  the  proceeds  in  the  court  of  bankruptcy, 
under  such  rulr-s  a-s  that  court  may  iK-i-scr-U.:-. 
buch  has  been  the  practice  of  the  Bankrupt 
Court  in  Louisiana,  and  the  rules  annexed  as 
an  exhibit  to  the  hill  were  adopted  by  tlic  Dis- 
teict  Court  of  the  United  States,  in  analogy  to. 
or  conforming  with  them.  The  power  to  pre- 
scribe such  rules  is  given  by  the  Hth  section  of 
the  Bankrupt  Act,  and  they  contain  nothing 
repugnant  to  the  proviso  in  the  2d  section,  since 
the  State  liens  are  saved. 

There  is  also  a  distinction  to  be  noted  be- 
tween the  iegal  effects  of  a  mortgage  In  the  State 
of  Louisiana,  and  the  common  law  mortgage. 
Under  the  laltcr.  the  legal  title  jMisses  to  the 
mortgagee.  According  to  that  system,  there- 
fore, the  assignee  does  not  acquire  the  legal 
title  by  the  assignment,  and  mort  paired  prop- 
erly !  11  equently  is  not  subject  to  administra- 
tion and  sale,  as  part  of  the  bankrupt's  effects. 
Tha  mortgage  of  Louisiana  Is  thus  defined: 
"Mortgage  is  a  right  t:rant(>d  to  the  creditor 
over  the  property  of  his  debtor,  for  the  security 
of  his  debt,  and  gives  him  the  power  of  having 
the  property  seized  and  sold  in  default  of  IMy- 
ment."  (Civil  Code  of  Louisiana,  art.  8245.) 

Hence  the  legal  estate  in,  and  possci^ion  of, 
4ri0*]  the  morlgiiged  premises  *in  Louisiana, 
romatus  in  the  mortgageor.  and  passim  to  his 
assignee.  Being  seized  of  the  legtil  estate  and 
in  possession,  it  is  for  liirn  to  cell.  In  other 
States,  the  legal  title  pa*>»iii)g  lo  tin-  mortgagi'e 
do^  not  test  in  the  assignee  of  the  bankrupt 
mortgageor.  and  consequently  the  decisions  in 
other  States  are  not  applicable  here. 

The  argument  for  ine  appellees  waa  the  fol- 
lowing: 

The  decisions  of  the  Supreme  Court  of  Loui- 
siana,and  the  Circuit  Court  of  the  United  States, 
for  the  X^ouisiaaa  District,  as  w^ell  as  the  rules 
In  cases  of  bankruptcy,  adopted  by  the  District 
Court,  all  of  which  ure  relied  vipon  In  thecom- 
plaiuaul,  proceed  upon  the  mistaken  assump- 
tion of  an  analogy  between  the  eemo  bofurum 
or  coneuw  de  aertadom  of  the  Louisiana  Law* 
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and  the  Bankrupt  Act  of  the  United  Stat« 
and  a  supposed  obligation  or  authority  to  model 
the  one  upon  the  other.  There  is  no  such  anal- 
ogy and  no  such  autiiority. 

i'he  Louisiana  eoneurm  requires  all  the  cred- 
tton  of  the  bankrupt  to  come  in.  grants  an  im- 
me<liate  cessation  of  all  actions  of  every  de'^orip- 
tiou  against  him,  and  vests  in  the  svndic  alibi* 
property  without  distinction,  win  powtr  to 
sell,  cancelling  all  mortgages  and  lien?,  and 
conveying  an  absolute  and  clear  tiUetotite 
purchaser.  The  rights  of  the  serers]  eraUtOfs 
arc  settled  contradictorily,  and  the  liens  on  the 
pr<>])erty  sold,  which  have  been  cancelled  bj 
order  of  theigmdic.  attach  upon  theprooesdsof 
the  property  in  his  hands.  (EItrei»  v.  Eiftrmn, 
1  Marl.,  W6;  Code  of  1824,  art.  2172;Gmncr 
Lou.  0ig.,tit.  Insolvency,  287;  and  theaoUiw^ 
ities  quoted  in  Fiahtr  r.  Vote,  d  Robinson,  h. 
R..  475.) 

In  the  bankrupt  law  there  is  nothing  of  all 
this.  The  mortgage  creditor  is  not  compcllahk- 
lo  prove  his  debt  under  the  bankruptcy.  He 
may  rely  upon  his  lien,  and  assert  and  prwe 
cuie  it  under  the  State  law  and  process.  There 
is  no  authority  to  stay  his  proceedings,  unl*« 
Ids  mortfrase  Is  fraudulent  or  void,  or  slle^-  i 
to  be  paid  off,  none  of  which ispretendedbere. 

Tf  he  elects  to  come  into  the  Banlcrupt  Oooit 
iind  prove  his  debt,  he  thert  !iy  relinquishes  his 
mortgage  or  other  lien,  and  stands  upon  the 
same  footing  as  an  ordinal  creditor.  Thsie  li  < 
no  power  j^ven  by  fhc  Banknip*  A  t  to  the 
court,  or  to  the  assignee,  to  discrimtoaie  io  the 
distribution  of  the  proceeds  of  projperty  soM  \rf 
the  nssijrnee,  between  creditors  holding  liens oq 
it  and  thoMi  holding  none.  The  only  authority 
the  assignee  has,  is  to  redeem  the  mortgafs 
under  the  order  and  direction  of  the  court, 
11.)  If  he  does  not  choose  to  miccm.  Le  iu* 
no  power  to  enjoin  the  proceedings  of  the  mart 
gftsre  creditor.  That  would  be  lo  impair  the 
Den.  contrary  to  tlie  proviso  of  the  2d  section. 

To  prevent  or  obstruct  the  recovery  of  debt", 
has  liecn  held  Impairing  the  obligation  of  con- 
tracts.   To  prevent  or  obstruct  the  assertion  of  • 
a  lien,  and  takeaway  the uxiflting remedy upOS 
it,  must  impair  the  lien. 

*An  the  decisions  of  tills  court  uix^n  [*481 
the  fonner  subjwt  are  aut  ho  rites  for  us 

The  dissenting  optoions  of  Judge  Bullud,  ia 
the  State  of  Lmiismna,  against  the  dMrifl  of 
the  first  judicial  districf  ind  J.  D.  Rossenda. 
for  a  prohibition,  and  in  the  case  of  F.  B.  CVf> 
rad,  ilM^tiM  «f  Thoma*  Bnnkt,  for  a  man- 
damv4,  which  are  before  your  lionor*  in  tli'i 
case,  outweigh,  as  we  humbly  contend,  ia 
soundness  and  acuteness  of  argument,  the  con- ' 
trary  decisiona  of  liis  brethren.  Semia  onea- 
Har. 

The  wide  range  of  judicial  legislation  exer 
ciscd  by  the  District  Court,  in  providtntr  iIaI 
"the  onier  of  .sale  shall,  ip60  facto,  annul  tlw 
mortgages,  liens.  &c.,  existing  on  ihe  pn^jv 
erty  .sold."  and  the  vast  addition  to,  andalttfn 
tioh  in,  the  bankrupt  law,  thus  made.  caniMrt 
receive  the  sanction  of  this  court.    What  jwrt 
of  the  act  authorizes  the  Di-strict  Court  to  at  j 
tach  liens  on  the  proceeds  of  property  sold,  to  I 
distribute  "^uch  proceedsotherwise  than  nit  iMv. 
without  dLstTiminatioo.  or  to  force  into  ; 
forum  a  mortgage  creditor  who  daoosea  tors'' 
ly  upon  his  lien,  and  not  to  prove  his  debt? 

How  ABO  it. 
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Whence  does  that  court  derive  its  power  to 
order  a  State  register  of  mortgages  to  cancel  the 
inKription  of  such  mortgairps  on  his  rwordn? 
If  he  refuses,  liow  is  such  order  to  tie  enforced? 
If  enforced,  what  is  its  effect?   The  Supreme 
Coart  of  Louisiana,  indeed,  courteously  lends 
iM  aid  to  enforce  the  decrees  of  the  District 
•art  sitting  in  bankruptcy,  but  will  the  courts 
other  Suites  do  so?    If  not,  is  the  District 
>urt  of  the  United  States  armed  with  author- 
ity to  enff>rre  ii8  own  mandate  against  a  State 
oiBcer,  in  regard  to  his  otHcial  duty  under  the 
bws  of  the  State,  as  to  the  registration  and 
^r^llation  of  mortgages?    Can  such  a  pre- 
ision  be  maintained  in  all  the  Slates?  And 
vria  uniformity  in  the  administration  of  the 
banknipt  law  to  Ikj  secured,  by  the  adoption  of 
nik»  going  far  l»eyond  its  text,  and  most  oer- 
tftinlv  incapable  of  execution  in  many  of  the 
6(aU^? 

This  branch  of  the  subject  assumes  a  tenfold 
importance  when  the  court  considers  that  these 
-  !ea  and  <)rdcrs.  and  the  decrees  pam-d  under 
.';m,  coustilute  a  part  of  the  extraordinary 
banknipt  jurisdiction  granted  to  the  District 
Court  alone,  under  the  Oth  section.  Such  de- 
crees, this  ctjurt  had  decided,  are  without  ap- 
peal.   (Niiton  V.  OtirUind,  1  Howard.) 

While  roncurrenl  jurisdiction,  therefore,  is 
cranteti  by  the  Hth  section  to  the  circuit  and 
oxstricl  courts,  of  all  suits  at  law  and  in  equity, 
vtuch  may  be  brought  by  an  assignee  against 
anyone  claiming  an  adverse  interest,  or  by 
mch  person  against  the  assignee,  and  the  suit 
•o  broas^ht  may  l)e  carrierl.  by  appeal,  to  this 
tribonal,  the  hasty  and  inconsiderate  orders  of 
the  District  Court  in  bankruptcy,  though  they 
may  work  irreparable  injury,  are  not  subject 
to  any  supervision. 

On  the  score  of  authority,  it  cannot  be  ex- 
*  32*1  peeled  we  should  do  ♦more  than  pro- 
the  decisions  of  circuit  or  district  judges, 
questions  have  not  yet  been  a<)judicated 


this  court. 

We  rely  on  the  following  cases,  decided  by 
Igcs  of"^  this  court  on  their  circuits  or  by  dis- 

. :  ict  judges,  respectable  for  learning  and  abil- 

iiT. 

The  decision  of  Mr.  Juxtict  Raid  win  in  the 
'■  atterof  Kerlin,  a  bankrupt,  reported  in  the 

ibed  States  Gazette,  of  Philadelphia,  of  26th 
October,  1843. 

The  decision  of  Mr.  Justice  Ston'  in  the  case 
of  MiteM.  Amgnteof  lioner,  v.  Witi^Iou)  et  cU., 
in  th»'  Circuit  Court  of  Maine,  reported  in  the 
r  t-r  U' r>orter  of  Boston,  for  Dcectnber,  1848, 
nd  3«0 

Ml.  Juntirt  McLcm"^  dc  ision  in  the  case  of 
,V  f   ^f^Lean,  Aiuii/iuv  in  li<inkruptcy,  v.  The 
Blink,  J.  S.  Buckingham  et  al. ;  io  he 
ouii  ill  the  Western  Law  Journal  for  October, 
l-t  p.  15. 

JiiMtiu  McLean's  decision  in  the  ca.so  of 
'  an.  Amgnet,  v.  Jain* it  F.  Meiine. 
.  .V  .Tournal  for  November,  1843,  p. 

Jt'.  Justice  Story's  decision  in  the  case  of 
Mvgj^ridge  (5  Law  Rep.,  857);  in  Exparte 
-oJke  (5  Law  Kep..  444);  Ex  parte  Heirhnll  {!i 
\w  R,  808);  in  Duiton  v.  Freeman  (5  Law 
45?\. 

'  Thompson's decision  in  Ilnughton 
o  Law  H.,  500). 
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Judge  Prentiss's  (of  Vermont)  opinion  in  Ex- 
piirte  .Sprar  (5  Law  H.,  3U9),  and  Ex  parte  Cfwi- 
utorkir)  Law  U.,  165). 

Jwlge  Conkling's  (of  New  York)  opinion  in 
Ex-pa rte  Allen  (5  Law  H.,  368). 

Judge  Monroe's  (of  Kentucky)  opinion  in 
Niles's  Register,  5th  November,  1842;  and  those 
of  Irwin,  Randall,  and  Gilrhrist,  {Ihid.) 

The!*e  ca.se8,  it  is  humbly  submitted,  estab- 
lished the  doctrine  for  which  the  defendants 
contend,  namelv:  that  the  State  lien  in  this 
case  was  propt  rly  and  rightfulh'  enforced  un- 
der the  State  law  and  proc(^s;  that  the  rules  of 
the  District  Court  of  Louisiana  relied  upon  are 
void  and  without  force,  exceeding  the  juii.sdic- 
tion  of  that  court,  and  interpolating  new  prin- 
ciples into  the  Bankrupt  Act;  that  tlie  title  re- 
quired by  Preston  &  Phillips,  at  Sheriff's  sale, 
under  execution  foimded  upon  tlu;  mortgage, 
is  good,  valid  against  the  its-signee;  and  that  the 
demurrer  was  properly  sustained,  and  the  bill 
rightfully  dismissed. 

■'ProccfHlings  in  bankniptry,"  as  per  section 
0.  are  of  exclusive  coguiziince  in  the  District 
Courts  of  the  United  States. 

These  proceetiin,£;s  are  but  acts  of  adminis- 
tration upon  projKjrty  and  accounts,  closely  re- 
.S4;mbling  the  administration  of  the  decedents' 
estates  in  the  courts  of  probate.  Proceedings  in 
bankruptcy  by  virtue  of  the  pro\isions  of  this 
section,  are  not  '  suits  at  law  and  ecjuity." 
which  may  be  brought  by  and  against  the  as- 
signee, touching  'property  or  rights  [*4r33 
of  property  claimed  to  have  belonged  to  the 
bankrupt,  as  per  section  8.  To  entertain  such 
suits,  the  circuit  and  district  courts  of  the  Unit- 
ed States  have  "concurrent  jurisdiction." 

And  of  suits  in  court  pending  by  and  against 
a  i)arty  who  becomes  iwnkrupl,  such  pend- 
ing controversies  do  not  abate  by  oneration 
of  the  law  upon  the  party's  being  aeclared 
bankrupt. 

The  jiuifediction  of  the  State  courts,  as  to 
such  controversies,  is  not  interfered  with  by 
the  act  of  bankruptcy.  The  assignee  Iwomea 
ve8te<l  with  the  precise  rights  and  condition  of 
the  bankrupt  in  respect  to  his  property  and 
controversies,  which  were  posses.sed  and  sus- 
tained by  the  bankrupt  on  tlie  day  of  his  be- 
ing "  decreed '  a  bankrupt.  And  the  bank- 
rupt's suits  pending  are  to  be  *'  prosecuted  and 
defended  (by  the  assignee)  in  the  same  way, 
and  with  the  same  effect,  as  they  might  have 
been  by  such  banknipt."   (Section  8.) 

In  this  case,  the  judjrment  of  Boyd  against 
the  mortgagcor,  the  onler  of  seizure  and  sale 
and  the  levv  of  execution,  were  all  before  the 
party  filed  his  petition  in  bankruptcy. 

Now,  by  the  express  provision  of  section  8, 
the  assignee's  rights  and  duties  in  respect  to 
this  State  procecKling  upon  the  mortgage  (ir- 
respective of  its  iK'ing  a  question  of  mort- 
gage), were  neither  more  nor  less  than  to  pre- 
sent himself  in  the  court  where  the  case  was 
progressing  to  tinal  execution,  and  there  make 
any  defense  Norton,  the  bankrupt,  might 
have  done.  But  it  wholly  subverts  the  pro- 
vision of  section  3,  to  indulge  the  a^wignee  in 
disregarding  such  pending  controversies,  and 
then  permit  him  to  assume  the  attitude  of 
plaintiff  in  the  same  case,  commencing  de  ni>vo 
m  the  District  Court  of  the  United  States, 
and  there  to  discard  as  coram  non  Judke  all 
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that  bad  been  previously  adjudged  in  the  State 
court. 

Bu;  besides  that  this  was  a  case  pcndinir  in 
a  Slate  court  where  the  assignee  should  have 
made  defense,  as  per  section  3.  as  a  question 
of  mortage,  it  has  more  distinction  and  im* 
mtinity  m  the  consideration  of  the  bankrupl 
law.  And  in  this  a-spc-ct  the  District  Court 
of  the  United  States  prooeeding  in  bankruptcy 
bad  no  jurinHetlofi  of  it  (unless  the  mort- 
gagoor  had  chosen  to  flic  his  clahn),  save  and 
except  to  administer  and  sell  the  equity  of  re- 
demption, or  to  redeem  the  mortgage,  as  per 
section  11. 

There  is  no  legitimate  preteni>e  ihia  bill  in 
chanoeiy  is  a  promeding  in  bankruptcy.  The 

District  Court  has  no  equity  jurisdiction  iu  Iliis 
respect,  but  iu  virtue  of  section  S,  and  which 
confers  it  equally  on  the  Circuit  Court.  And 
yet  the  bill  seeks  an  administration  in  bank- 
ruptcy of  this  mortgaged  property  coercively 
flif^n(>t  the  roorl^ageor,  within  rules  prescribed 
under  the  provisions  of  section  6.  If  Ne 
so  attainable,  then  the  Circuit  Court,  loo.  inch 
has  no  original  jurisdiction  in  bankruptcy, 
may  nevertheless  obtain  it  by  bill  in  equity. 
4:34*]  *But  all  the  pretensions  of  this  bul  are 
conceived  to  be  unparalleled  in  the  oonflictitig 
and  imperious  results  it  proposes. 
Section  3  of  the  Bsnkrapt  Act  is  r^iptrded  as 
authority  to  the  assignee  and  the  court 
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in  bankruptcy  to  impair,  annul,  au4  destroy 
,  this  mortgage.  And  by  the  rale  of  court  seis- 
ing upon  the  mortgage  for  administration  in 
buikruptcy ,  to  maintain  a  semblance  of  respect 
for  the  mandates  of  section  3,  the  provisions  of 
section  5  are  deliberately  violated,  which  for- 
bids any  "prioiity  or  preference"  to  be 
awarded  among  private  creditors.  It  assumes 
Ihc  ri'^lit  to  treat  as  a  nullify  an  ordinary  State 
udjudicatiou  of  a  niorigugt-  interest,  fully  ren- 
dered previous  to  any  jurisdiction  having  at- 
tached to  the  Bankrupt  Court.  In  truth,  the 
State  adjudication  is  adjudged  of  as  an  ex  jujat 
pteto  usurpation.  The  jurisdiction  was  well 
enough  in  the  State  court  inceptively,  and 
throughout  its  progress  to  the  rendition  of 
judgment.  But  wiiiie  the  execution  of  the 
titate  court  was  being  consummated^  the  debtor 
filed  his  petition.  And  thifi.  the  bill  assumes. 
ipw facto,  reversed  tlie  judirment  of  the  State 
court  or  avoided  it  as  a  nullity. 

In  view  of  a  fair  interpretation  of  the  Banic 
rupt  Act,  and  of  the  di^istrous  considcr  iiii 
presented  by  Uic  bill  in  thisca^e,  we  assure  uur- 
setves  with  the  belief  tbftf.  results  so  unjust,  so 
inharmonioii  Iv  iljsurd.  will  not  besasUuoed  in 
the  reversal  of  litis  decree. 

The  lien  of  a  judgment  and  execution  attaches 
as  to  real  estate  upon  the  remlltion  of  the  judg- 


ment, as  to  pursonal  property  upon  the  seizure 
or  levy  of  the  exec  ution.    (Code  of  Practice, 
art.  722.  723;  Civil  Code.  art.  :J289.  :t2<)ii.  8201, 
8292.  ii'ij/'v  V.  loictutend,  y  Mart.  U.. 
Britdbury  dk  Vku^tar  v.  Morgan,  2  L.  R..  479.) 

Here  the  levy  or  seizure  wfi.%  Ixfore  the  date 
of  the  petition  iu  Uunkruptcy,  and  the  lieu  of 
the  judgment  had  attached  even  if  the  property 
levied  on  had  been  personal,  much  more  when 
it  was  real. 

The  order  of  seizure  under  a  mortpiire  is  by 
the  law  of  Liouisiana  a  judgment  from  which 
^ipeal  liwio  the  SiqwooM  Court,  and  on  whidi, 

668 


upon  a  proper  ca&c  ^huwu.  iujunciion  tnav 
issue.  ((hirUe  v.  Corput,  3  N.  S..  498;  Mclkk 
(High  V.  Zxrhark.  3  L.  R..  316;  OkU  of  Prac- 
tice, til.  Injunclion.  art.  296.  iiUU;  WdU  v. 
HunUsr,  6  N.  8.,  311 ;  Craiu  v.  Phimp$.  1 
8..  276;  8  N.  &,  i  H,  S..  4d0;  4  S. 
489.) 

Mr.  ChttfJuMtiu  Tanbt  delivered  theopinkui 
of  the  court: 

It  appears  in  this  case,  that,  in  January.  1S44, 
a  bill  was  filed  in  the  Circuit  Court  of  Qkt 
United  States  for  the  Eastern  District  of  Lmii- 

si  uiri,  sitting  in  chancery,  by  Richard  Nu^'t-ni. 
aji«sl^nec  of  the  estate  of  Elizabeth  2>(ortoo  iu 
bankruptcy,  stating  that  the  said  Elixabetii 
Xorion.  on  the  9th  day  of  May,  1842,  filed  lier 
petition  iu  the  District  Court  of  the  Unitci 
States  to  be  declared  a  banlcrupt,  and  that  she 
was  accordingly  decreed  to  be  such  h1h)ui  ihe 
1st  of  June,  iu  *the  same  year;  that  she  [•43«'> 
returned  iu  her  schedule  two  lots  of  rroucd  in 
the  city  of  La  Fayette,  imrticularlv  d>-sc.ribed 
iu  the  bill;  and  that  (Jeorge  Wiiiiam  Bovd 
was.  amonir  otiiers,  returned  m  a  creditor  for 
the  sum  of  $9,000.  and  that  notice  was  served 
on  him  of  the  proceedings  in  bankruptcy.  The 
bill  further  states,  that  prior  to  and  at  the  Ume 
of  the  petition  in  baakruptcj  the  two  ioi» 
above  mentioned  were  affected  by  a  qwdd 
mortiiasi;  to  the  siud  Boyd,  which  was  valid  !• 
the  laws  of  Irf>uisiana.  lor  the  sum  uf  p,^A*) 
and  upwards;  that  prior  to  the  bankruptcy  of 
Elizabeth  Norton,  that  is  to  say.  about  the  lit li 
of  November,  1841,  Boyd  commenced  suit 
upon  his  said  roortga^  in  the  proper  Btsle 
court  of  Louisiana,  and  obtained  jud|men'. 
with  the  privileges  of  a  niorteaire,  and  issued 
execution  thereon,  whidi  was  levied  upon  tbe 
said  property  about  the  ICth  of  February,  1542 
and  on  or  about  the  4ih  of  J  une  following  ib<- 
property  was  regularly  sold  by  the  nsriff 
under  the  execution  to  Isaac  T.  Preston  an  ! 
Abner  Phehw,  who  took  possession  of  the  Ntid 
two  lots  ana  continue  to  hold  them.  cMmic^ 
as  owners.  The  bill  further  states,  that  the 
complainant,  having  received  notice  of  the  levy 
and  intended  sale  under  the  execution,  duly 
notified  the  said  Boyd,  Preston,  Phelps^  sod 
the  sheriff,  in  writing,  before  the  sale,  of  faii 
appointment  as  a.s.siLrnee  as  aforesaid,  and  laii 
tioned  them  not  to  proceed  with  the  sale;  bui 
that  the  parties,  continuing  and  intendtag  to 
d'.  fi  at  the  juSt  fiffhts  of  the  complainant,  pr 
ox'dod  to  sell,  and  placed  tiie  purciia:«;n>  atom 
mentioned  in  possesrion  of  the  property  is 
qu  'sti  n  TIh!  coin()lainant  refers  ti>  and  fi- 
hibiis  w  ith  hhi  bill  certain  rules  adopted  by  ih^ 
Distnct  Court  of  the  United  States  for  the  di^ 
jK)sition  of  real  estate  8urrendere<l  by  ba.nk 
rupts,  aud  encumbered  by  morlgagvs;  and 
charges,  that  by  virtue  of  the  Banknipt  Act  all 
the  proceedings  in  the  Slate  court  ought  to  hs\v 
been  stayed,  from  the  moment  the  ptiiUuu  of 
the  iMnlirapt  was  tiled ;  and  tliat  tike  sulsequect 
proceedincrs  were  irregular,  and  conferred  do 
litleun  the  purchasers;  aud  that  the  eoinplaio- 
ant  was  entitled  to  take  the  propci  ty  from  th^.' 
hands  of  the  sheriff,  and  to  admiuister  and 
the  same  under  the  direction  of  ibe  District 
Court  by  virtue  of  the  act  of  Congress  and  tht 
rules  of  court  above  mentioned.  The  Ulltheo 
prays  prooen  agftlnat  Boyd,   Fttsnoo,  swl 
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Pbelpd,  and  that  the  proceedings  under  the 
execution  subsequent  to  the  petition  in  bank- 
ruptcy should  be  declared  irreifular;  that  the 
title  of  Preston  and  Phelps  from  the  sheriff 
sbfHild  be  derrwMi  to  ho  null  and  invalid,  and 
the  faid  Preston  and  Plielps  be  orderetl  to  re- 
itore  the  said  lots  to  the  poJweMion  of  the  com- 
pkinant.  to  be  administered  and  sold  by  him  in 
eooformity  with  the  orders  of  the  District 
rrmrt  of  the  United  States,  and  in  pursuance 
f  the  rules  before  referred  to;  and  that  liovd 
•tbonkl  be  directe<i  to  come  into  the  District 
'^ourt,  and  conform  himself  to  the  orders  of 
■.f  court  and  the  rules  aforesaid. 
The  defendants  Hpi)eaml.  and  demurred  to 
436*]  the  bill,  and  \i\H>n  *tinal  hearing  on  the 
demurrer,  the  following  decree  was  passed  by 
•he  Circuit  Court: 

"This  is  a  bill  in  equity,  presented  by  an 
aaignee  in  bankruptcy,  to  set  a«ide  a  certain 
aafe,  made  under  a  writ  of  seizure  and  sale 
from  the  District  Court  of  Louisiana,  upon  the 
Xroand  that  the  District  Court  of  the  United 
-^talea  was,  by  the  bankrupt  law  passed  by 
oogreas  on  the  19th  of  Augu.st.  1841.  vested 
with  exclusive  jurisdiction  over  all  matters  ap- 
pertaininfT  to  the  ^tllement  of  the  affairs  of 
the  bankrupt;  and  that,  consequently,  the 
ade  made  by  the  District  Court  of  Louisiana 
bM  transferred  no  legal  title  to  the  property. 
The  bill  further  cluims  the  projK'rty  sold  as  a 
part  of  the  property  of  the  bankrupt  to  l)e  8f)ld 
or  otberwtse  disposed  of  under  the  orders  of 
the  DUtrici  Court  of  the  United  Suites.  It 
appears  that  the  prf)periy  in  question  consists 
of  real  estate,  and  that  the  siime  was  sold  to 
mMj  a  special  mortgage  held  by  the  creditor 
who  obtained  the  order  of  seizure  and  sale 
from  the  State  tribunal. 

"I  have,  after  an  attentive  consideration  of 
the  various  allegations  in  the  bill,  ordered  the 
same  to  be  dL«miased,  and  shall  now  proceed 
to  ftate  very  briefly  the  grounds  upon  which  I 
acted.  In  the  flnit  place,  I  do  not  consider 
that  there  is  any  equity  in  the  bill;  the  prop- 
ertr  was  specially  niort gaged  to  satisfy  the 
ctaom  of  the  cn-diior  who  demanded  the  sale; 
and  it  does  not  appear  that  in  the  jissertion  of 
his  ri^ht  he  has  in  any  manner  interfered  with 
the  nghts  of  the  other  crt»<litor8  of  the  bank- 
rupt It  does  not  apjMjar  that  any  doubt  ex- 
isted as  to  the  validilv  of  the  mortgage,  or  that 
the  creditor  has  obtafned  any  nght  or  any  ad- 
▼latwra  orer  the  other  cu'ditors  which  the 
theDistrlct  Court,  sitting  in  bankruptcy, 
il  '  •  •  have  been  iM)und  to  award  him 
;i  \prc«8  provisions  of  the  bankrupt 
it  IS  ouite  clear  that  the  liens  and  mort- 
which  are  valid  under  the  State  law 

  l>e  protected  by  the  District  Court  of  the 

Uolled  slates,  sitting  in  bankruptcy,  and  it 
will  not  be  pretendeti  that  the  creditor  at  whose 
imiaiice  the  property  in  question  was  sold 
would  not  have  been  entitled,  under  any  and 
•n  circumstances,  to  the  proceeds  of  that  prop- 
erty to  satisfy  the  amount  alleged  to  be  due 
him.  What  iK'ncflt  would  then  accrue  to  the 
crcflitors  of  the  bankrupt  by  the  inter- 
of  this  court  in  a  matter  which  seems 
to  bare  been  fairly  and  Anally  adjudicated? 
While  I  am  well  satisfieil  that  no  grnxl  would 
arise  from  such  an  interference,  I  am  equally 
•d  tJjat  great  injustice  would  be 
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done  both  to  the  mortgage  creditor  and  to  the 
estate  of  the  bankrupt,  by  subjecting  Inith 
unnecessarily  to  additional  costs  and  expenses. 

"  I  agree  fully  in  the  opinion,  that  uiK>n  the 
ground  of  expediency  the  jurisdiction  of  the 
District  Court  of  the  L'niied  Slates  over  ail  the 
proi>erty  of  the  bankrupt,  mortgaged  or  other- 
wise, should  be  exclusive;  but  I  do  not  uniler- 
stand  the  bankrupt  law  to  render  it  so.  VVhere 
a  creditor,  by  virtiie  of  a  special  mortgage, 
elects  to  foreclose  that  mortgage  l)efore  a  Slate 
tril)unal.  the  federal  <ourt  is  not  called  upon 
*to  inierpose,  except  in  cases  where  [*437 
from  the  nature  of  the  case  wrong  or  injustice 
may  Ik*  done  to  other  creditors  in  interest,  or 
where  the  mortgage  itself  may  be  contested. 

•*  I  wish  it,  however,  to  be  distinctly  under- 
stood, that  I  um  fully  of  opinion  that  the  Dis- 
tnct  Court  of  the  Uniletl  States  is  vested  with 
jurisdiction  over  mortgaged  property  belong- 
ing to  the  bankrupt,  and  that  when  a  projnjr 
case  is  shown,  it  hus  power  to  foreclose  a  mort- 
gage, and  to  do  all  other  acts  necessary  to 
bring  alxnit  a  final  distribution  and  si'ttlement 
of  tile  bankrupt  estate.  I  uin  also  of  the  oi>in- 
iou  that  in  a  case  where  a  creditor  calls  in 
question  the  validity  of  a  mortgage  held  by 
another  creditor,  it  is  the  duty  of  the  siiid 
court  to  exercise  jurisdiction  over  the  ques 
tions  involved,  and,  if  necessary,  to  declare 
the  mortgage  null  and  void. 

"  In  the  case  before  me.  no  such  question  is 
involved,  and  I  sec  no  rea-^ons  why  ihe  equity 
powers  of  this  court  should  be  exercised  to  do 
that  which  cannot  change  the  rights  of  the 
parties  interested,  but  which  would  have  the 
effect  of  doing  a  positive  injustice  to  the  mort- 
gage creditor,  by  subjecting  his  property  to 
useless  costs  and  expenses. 

"It  is  then'fore  ordert^d  that  the  complain- 
ant's bill  \to  dismissed." 

We  have  inserted  the  whole  of  this  decree, 
because  we  think  the  court  were  not  only  right 
in  dismissing  the  bill,  but.  with  a  single  excep- 
tion, we  concur  also  in  the  principles  and  rea- 
soning on  which  the  lej»rne<l  judge  founded  his 
de<'ision.  The  exception  to  which  we  allude 
is  that  part  of  the  decree  in  which  he  exprcs.se8 
his  opinion,  that  upon  the  ground  of  ex{K'dien- 
cy  the  jurisdiction  of  the  District  Court  of  the 
United  States  over  all  the  property  of  the  bank- 
rupt, mortgaired  or  otherwise,  should  be  ex- 
clusive, so  as  to  take  away  from  the  State 
courta  any  jurisfliction  in  such  cases.  Upon 
that  subject  it  is  not  our  province  to  decide, 
and  we  have  no  desire  to  express  an  opinion 
upon  it.  But  in  every  other  respect  the  decree 
conforms  to  the  opinion  delivered  by  this  court, 
at  the  present  term,  upon  the  motion  for  a  pro- 
hibition in  the  case  Ex  juirte  The  City  Bttnk  of 
New  OrUans,  in  the  matUr  of  \Vm.  Chri*ty, 
Annignee  of  Dan-  '  T  \^'''i!en,  a  bankrupt,  v. 
The  City  Hank  oj  //w.  In  that  case  the 

!  opinion  of  this  court  in  relation  to  the  jurisdic- 
tion of  the  District  Court  in  matters  of  bank- 
I  ruptcy  has  lieen  fully  expressed,  and  need  not 
Ik?  repeated  here;  and  according  to  the  principles 
i  therein  stated  the  de<;ree  of  tlie  Circuit  Court 

I  in  this  case  must  be  atHrmed. 

I 

'     Mr.  Jmtiee  Cathok  : 

'  I  think  the  adjudication  in  this  case  is  in  con- 
i  flict  with  that  made  in  the  Circuit  Court  at 
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New  Orlt  Jins  in  Christy  n^ainst  tbe  City  Bunk: 
and  in  support  of  which,  a  majority  of  my 
brethren  mw  proper  to  exprew  their  views  at  a 

prcviiuis  (lay  ihiriiifr  this  term,  in  tlu'  nnsiir- 
cessfui  applicaiion  of  the  buuk  for  ii  prohibi- 
488*]  uou ;  but  tbut  tlie  *C)iseK  uic  alike—aad 
one  cannot  be  maintained,  and  tlie  other  orer- 
tlirown. 

In  thiit  case  the  petition  of  the  as8i|;:nee  set 
forth  the  entire  legnl  ground^,  why  the  Dislrict 
Court  should  annul  the  juUgtneuts  la  ihc  Siulc 
court,  and  pronooiioc  the  »iTe  Toid. 

1.  That  the  proprriy  '-old  was  given  in  by 
Walden,  tli<'  banki  upi,  m  pari  of  hia  ellecta. 

2.  That  UiL-  bank  had  notice  thereof,  before 

the  sale  of  thi'  Hbtrill. 

y.  That  llic  sale  was  void,  being  contrary  to 
the  bankrupt  law.  which  o|)eraied  to  stay  all 
further  proceeding  so  soon  as  Walden's  petition 
was  filed,  and  was  a  bar  to  any  further  prose- 
cution of  the  eviit  until  an  a.s>ii;n«;e  should  be 
appointed.  Tliat  Ibe  8alc  with  uolice  waa  a 
fraud  upon  the  act  of  Congress,  and  the  other 
creditors  of  Wnlden.  by  reason  of  the  law .  be 
cause  the  bank  watt  endeavoring  to  obtain  an 
illegal  preference. 

4.  Tliat  at  the  sale  the  property  was  struck 
off  in  blocks,  although  coosiating  of  different 
InifldingB,  at  two  thirds  of  its  Taiue:  **  All  of 
which  acting><  aiid  doiuijs  are  jiruhibited  by 
law,  and  render  said  sale  null  and  void." 

6.  That  the  sale  waa  in  other  respects  irregu- 
lar, the  l^gal  formalities  not  having  been  ob- 
senred. 

6.  That  the  mortgage  was  void  for  usury, 
because  in  effecting  the  loan  the  bank  gave 
Walden  bonds  on  the  second  municipaitty  in- 
stead of  money,  and  they  were  then  at  a  dw> 
count  Hi  from  twenty  to  twenty-five  j>er  cent. 

To  these  allegations  the  bank  answered: 

1.  By  plea  that  the  Distriet  Court  was  not 
by  law  empowered  to  decide  on  the  matters 
chartred. 

2.  That  all  the  nmtl4>ra  and  thlagi  Mt  f<»th 

had  already  been  dec  idt  •!  by  a  court  of  compe- 
tent jurisdiction — leferriug  lo  the  udjudieutious 
by  name. 

8.  The  defendant  answers  and  avers  that  the 
mortgage  was  legal  and  valid,  and  given  upon 
a  full  and  adequate  consideration. 

4.  That  the  order  of  sale  wa.s  duly  granted, 
and  the  writ  thereon  properly  issued;  and  that 
tijc  property  de»«enbeti  in  the  petition  wai*  law 
fully  seized,  and  after  a  compliance  witli  all 
the  legal  formalities,  was  sold,  and  adjudicated 

to  the  defendants:  that  the  price  was  fidly 
paid  by  giving  a  credit — and  that  the  property 
is  held  under  an  indefeadble  title. 

5.  All  the  allegations  in  tlie  petition  not  ad- 
mitted, are  denied,  and  a  u-iol  deuuuided  of 
them. 

This  answer  was  excepted  lo  as  contain iiiL 
no  le^d  nvunds  of  defense;  the  question  was 
adjourned,  under  the  6th  section  of  the  liank- 

rupt  law,  to  the  Circuit  Court,  tobeiln  te  lirard 
and  determined.  It  stood  iu  thai  <  ourt  ii>  on 
bill  and  answer:  the  anawer waa  taken  oi  courM* 
as.  true  in  all  its  parts — the  only  (jm  .viion  i)oina: 
whether  *any  legal  ground  of  (lef»  ns<.' 
was  furnished  by  the  plea,  supponed  by  an 
answer,  denying  the  ii!!(  L'''d  unlairncss  <•[  the 
sale — presenting  the  t»amc  questiou  in  .Nub^iaHLC 
as  did  the  case  of  Miurpendum  v.  The  Dutch 


Church,  in  16  Peters.  l?y  settinL'  (he  e.>e 
down  on  pica  and  answers,  the  procuediog&  ia 
the  supreme  and  inferior  Stale  courts  were  wl- 
milled  of  neccissity  to  have  been  projw  rly  ai:;l 
fairly  conducted;  and  the  sale  legally  aad  falrlj 
made.  Thia  was  the  undoubted  aspect  of  (he 
case  as  prescnfe<l  to  and  deeiilrd  by  th--  rirrnit 
Court.  Its  d(  ( ree,  in  the  forui  of  iasmK-uoai 
to  the  bankru|)t  court,  Is,  1st.  That  the  tatter 
had  full  and  ample  powens  to  try  :tll  tliequo- 
iiouh  presfented  in  the  assiirnee's  titii.a. 


2*J. 


That  the  wile  made  under  the  wizure  by  n  : 
of  the  State  court  wtts  void;  and  tii;ii  tli  bunk- 
rupt  court  should  declare  tl  no.  Thai  the 
bankrupt  court  bad  full  power  to  retry  tbe 
validity  of  the  mortirage  and  ascertain  wheihrr 
it  was  void  for  usury  or  titherw  ise;  and  ihi* 
the  ground  exclusively  that  the  pmcee^hD)^  in 
the  State  courts  were  annulled  by  fore*-  <  f  tlie 
bankrupt  law,  and  the  fact  of  Wuldcn  apply- 
ing for  its  benetlt. 

Taking  the  petition  and  answer  togetber.aad 
a  case  existed  in  all  its  features  like  the  prvsen^ 
on  the  title  by  execution;  each  being  h  fair:4D<l 
regular  proceeding  in  the  Stable  cotut.  One  is 
suppressed  and  the  other  midntalned.  And  on 
what  ground  does  the  district  jud;:e  :i.^-ium€  i^* 
ad  contrary  to  tbe  former  adjjudicatioo?  Be- 
cause it  was  equitable  and  for  tbe  best  IntenMs 
of  the  estate  to  be  distributed. in  his  jud;.'iu' 
The  obvious  meaning  of  whicii  ia,  that  he  h^ 
power  to  ovollirow  we  title  or  sot,  al  bit  <b- 
cretion;  and  that  such  discretion  w;l<  the 
of  the  case  and  the  tenure  of  the  titlc,accordin< 
to  the  true  intention  of  tbe  Bankrupt  Act.  Oa 
this  assumption  are  the  two  cases  attrmpn  ^  i>> 
be  reconciled;  and  on  no  other  can  tht  v  avniii 
direct  contiict.even  in  appearance.  In  reality,  tiit- 
one  title  is  as  good  as  theother.  Thr  tenxiencv  of 
mvh  u  doctrine  is  too  threatening  to  utk»  ut 
be  silently  acquiesced  in.  Did  Co^ima  Intend 
that  the  force  and  effect  of  judgments  and  ^  \e- 
cuiioub  iu  a  Sl^ite  court  should  depend  uu  ihe 
sole  discretion  of  a  judge  sitting  in  baukmptrrt 
Was  It  intended  to  discard  tlx-  a.vioni.  that  un- 
restrained discretion  in  ihojic  thai  eovern.  is  in 
consistent  with  the  rights  of  IIkm^c  that  are  gor- 
eroed.  be  they  of  property  or  i>ers<>n  /  it  isn  ry 
difbcult  to  suppose  so;  and  ah diUkuU  lo  acrom 
inodate  the  construction  of  tbe  act  to  such  a 
supposition.    It  Is  declared,  "  that  it  tkliall  mu 
l»e  constnied  to  annul,  destroy,  or  impair,  kdv 
liens  or  moriirages.on  proix-rtv  real  or  persooAl. 
which  may  be  valid  by  tlie  laws  of  the  finitii 
respectively." 

Here  two  liens  are  Condiiued :  one  by  mort- 
gage, the  other  by  execution  levied.  In  Cknttf 
V.  Th«  cup  Bank,  as  already  stated,  that  kf 
mortgage  was  recognized  as  u  right  pr(»le<!l»<l 
by  the  act,  but  to  be  administered  in  the  Bank- 
rupt Court  only:  that  by  execution  waspn> 
nounced  *void.  This  rlcctsion  the  court  [*44<» 
;  below  was  a^ed  to  follow  out,  in  Lite  cam  he- 
fon^  us,  and  roftised. 

By  the  execution  lcvie<l,  the  lien  "waavahd 
by  tlie  lawii  of  the  iiUUc — in  tlie  wtnds oC tte 
s.'tvings  clause;  tlM  rvipKiy  by  seixuremtfsi 
tlje  rigiit;  to  annul,  or  if  f-rjy  i.  \r  .;:fan. 
in^paired  a  right,  excepted  uuiui  ij^ 
the  opinions  were  delivered  in  the  a»| 
pUculioti  of  the  City  Baiik.\M  h.i\c  r,:\ 
led  &o  hsJA.  aJL  iiip  present  teruiA,  m 
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In  maktnj;  exceptions  in  favi>r  of  liens  rreu 
led  bj  jud^^meut  aud  executioo,  CoDgrebs  wiis 
gormud  by  praeUcal  considerations.  The 
States  usually  were  lartre.  the  bankrupt  courts 
is  man/  of  them  far  oil  from  the  creditors,  the 
debts  owin^  by  the  tMuikrapt  small  in  amount 
to  H  vrre.it  t'Xtent ;  for  these  recoveries  would  be 
bad  iu  the  taferior  courUt  and  before  magis- 
mtes;  the  property  would  be  seized  by  execu- 
tion, and  he  (the  neblor)  he  driven  into  bank- 
roptcy ;  this  step  might  be  taken  ttecretly.  The 
offloer  having  poasanion  of  the  propert  v  had  to 
<&po!ie  of  if  arconline  to  the  commands  of  the 
writ,  and  nwke  reiurn  to  the  Slate  tribunal;  a 
wum  that  the  debtor  had  applied  for  the  ben- 
etit  of  tlie  bankrupt  law  would  uol  be  a  leijal 
return,  a»  I  have  heki,  uud  always  sup|x>sed; 
and  that  a  decree  declarinj^  the  party  a  bank- 
ri['l  would  not  alter  tlie  c;m\  as  in  either  the 
ilea  would  be  not  only  impaired  but  de.stroyed 
where  the  levy  alone  t^ive  it.  as  is  the  case  in 
■isay  iri'^tjinces.  To  drive  the  small  creditor 
Into  the  iSunkrupt  ('ourt  locstubliMh  his  demand 
ud  effectuate  his  lien  would  often  have  been 
worth  more  in  trouble  and  expense  ilian  ihej 
iebt.  and  in  the  mean  time  the  proiK-riy.  iH'ini;  i 
tltandoned  by  the  otiiccr,  and  not  taken  p<  » 
aeoiion  of  by  the  assignee,  would  in  many  iu- , 
nances  perish.  These  facts  were  too  palpalile  I 
for  Congrt-vH  to  overlook.  To  protect  .sn(  h  lien«,  ' 
i  take  it  tAte  exception  was  a  compromise  be- 
tween the  opponents  and  friends  of  the  bill; 
'lir  one  .«ide  -upportinir  riirlit>i  secured  by  the 
aiaie  laws,  and  the  other  seeking  to  adopt  a 
dtfferent  rale  onder  the  ConatittttloD  id  the 
rtiiie<l  s:  ates^in  regard  to  the  reUrtkm  of  debtor 
sad  creditor. 

la  OMuiy  cases  the  bankrupt  might  owe  debts 
in  other  States  than  thjit  where  he  wf)uld  be 
declared  baoknipt;  then  other  ditlicultien  would 
•rise  on  executions  being  levied  in  the  foreign 
juriMliction,  to  which  the  powei>;  of  the  Bank- 
nipi  Court  c^tuld  not  extend.  In  all  the  cases 
CBViiwrated  the  iLSJiignee  had  given  to  him  the 
Mse  powers  the  bankrupt  previously  had,  to 
sae  and  defeud.and  no  material  diUiculty  could 
arise  (or  fans  arisen)  in  adjusting  the  cudms  in 
the  StHtf  courts,  to  which  the  assignee  was 
hiMind  tu  apply. 

That  a  mortgage  can  be  foreclosed  in  the 
Bankrtipt  Court,  and  the  lien  given  by  it  be 
prtaerveii  there,  I  have  never  doubted,  if  the 
jHlidletkin  of  a  State  court  had  not  attached, 
and  w^s  not  ousted  by  the  proceedings  in  bank- 
ruptcy. ' 

For  the  foregoing  reasons,  I  think  the  court 
4-4 1*J  of  Louisiana  was  ^mistaken  when  it  as- 
9uaBed  to  have  iM»wer  to  Ruppress  the  nale 
made  by  the  sheriil,  or  to  let  it  slaud,at  its  dis- 
cretion. 

The  decree  is  deemed  entirely  itroper;  nor 
vooki  the  reasons  for  it  have  been  noticed  lutd 
not  my  tmlluen  adopted  them  to  the  extent 
shoves  «id  with  which  adoption  I  cannot  con- 


Qtrd— «  How..  ij06:3()tto.  135:  1  \Uiuk.  lUir..  031; 
8  B«tiK.  KcK    i'-O;  3  Bank.  ttCK- •'■V^;  t  Hnnk.  lieg., 
n^:  H  ifaiiik.  K.      VA.  1T0,35U:  II  Bank.  itetf.,4U;  li 
ftank.  H.-tr  ,  1* V.T;  i;i  ftatik.  Kojr..  I8;l  BawjTn 
I  Low.,  mi  11  lilatchl..  H7,  U7. 


CHARLES  H.  CARROLL,  OotnptainatU, 

9. 

ORRIN  SAFFOHD.  Treasurer  of  the  County 
of  Genessee,  in  the  State  of  Midiigan,  JDs- 

feudiint. 

J/mAv^  lauy— taxable  property— patnU  eertifi- 
catM  isiiued. 


When  the  purohaaer  of  land  from  the  ITntt4td 
states  has  paid  for  It,  and  received  a  final  oertfllcate, 
it  is  taxable jptopertr,  acoordlng  to  thestatutss  ct 
MiehiKan,  auhouch  a  patent  has  not  yet  been  la- 

Taxaticin  ttpon  land  so  held  Is  not  a  violation  of 
the  ordlnanoe  of  17)47,  ss  an  "  interferenoe  with  the 
primary  disposition  of  the  soil  by  Oongross,"  nor  Is 
it  "  a  tax  on  the  lands  of  the  Uaited%ktes.**  The 
State  of  MIchigiui  could  riglitfuttj  hnpose  the  tax. 
It  was  competent  for  t he  State  to  BiMMrsp  and  tax 


such  lands  at  their  full  value  as  the  absolute  prop- 
perty  of  the  bolder  of  the  final  eertlfloatei  and  In 
default  of  payment,  to  sell  tbem  as  If  he  owned 
them  In  fee. 

In  case  of  oontroversjr,  a  court  of  equity  is  the 
pniper  tribunal  to  prevent  an  injurious  act  by  a 
public  officer,  for  which  the  law  miirht  give  no 
adequate  redress.or  to  avdd  a  multlplloity  of  suits, 
or  to  prevent  a  olond  from  belnir  cast  over  the  tltle^ 

THIS  case  came  op  on  a  oertiflcate  of  division 
from  the  dfeuit  Oimrt  of  the  United  States 
for  the  District  of  Michigaa,  sitting  as  «  ooart 

of  equity. 

The  complainant  resided  in  the  State  of  New 

York,  and  in  lS:5fJ  purch:i.<ed  from  the  United 
States  three  thousand  live  hundred  and  forty- 
nine  and  seventy-one  one  hnndredtlis  acres  of 

land  in  Genesee  County,  in  Michi>ran.  The 
lands  were  paid  for  iu  the  way  usually  pursued 
by  purchasers  of  the  publte  <UMnain.  suojeet  to 

private  entry  and  sale.  According;  "i*^  Inws 
of  Congrei%h,  and  the  practice  of  the  land  officers, 
an  individual  wishing  to  purchase  a  tract  of 
land  niiikes  application,  in  writini^,  to  the  reg- 
ister, specifying,  iu  the  ai)plicHiion.  the  par- 
ticular tract  sought  to  he  Iwught.  The  register 
examines  and  a-scertains  whether  it  is  subject 
to  entry.  If  it  lie.  he  gives  to  the  applicant  a 
memorandum,  addressed  to  the  riH-iMver,  Mat> 
int:  the  application, and  that  the  land  is  subject 
to  entry.  This  is  taken  to  the  receiver.and  the 
money  there  paid.  The  receiver  executes  re- 
ceipts in  duplicate,  specifying  the  parlicular 
tract  sold,  and  the  price  paid  for  it.  One  of 
these  is  deliven*d  to  the  purchaser,  the  other  to 
the  register:  and  this  last  is  tnin<imitted  to  the 
office  at  Washington  as  a  voucher  against  the 
receiver.  The  register  then  makes  out  a  final 
certificate,  specif  ving  the  sale,  and  that  the  pur- 
chaser is  entitled  to  a  patent.  It  is  competent 
for  the  *piM{  Ii:i.ser  to  demand  and  take  [*44-2 
this  certilicate  from  the  register;  but. iu  practice, 
it  is  rarely  dona  Almost  invariably  the  register 
retains  it  until  he  makes  his  monthly  returns, 
when  he  transmits  this  cert  iticale  to  the  olUce 
at  Washington,  and  on  it  (if  the  government 
confirm  the  Kale)  the  patent  issues. 

In  this  case,  the  register,  immediately  after 
the  entry  of  tlie  land,  transmitted  to  the  proper 
ofllce  at  Wasliin>rinn  the  patent  certificates.  ;ls 
the  basis  uf  the  issue  of  patents  for  tlie  land  so 
entered  by  the  complainant 

The  complainant,  previous  to  the  issuing  of 
the  patents  for  the  lands,  did  not  enter  into 
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actual  pofwesaion  of  them,  uor  exercise  acts  of 
owneiship  over  them. 

Patents  were  issued  for  this  land  by  the 
Uniteti  States  on  12lh  August,  1837,  and  not 
before.  They  were  dated  on  that  day.  and  were 
abonly  after  tUetr  date  transmilted  U>  the  regis- 
ter of  the  land  office  at  Ionia,  in  Michigan,  and 
eulisequcntly  were  delivered  to  the  complHinant, 

The  delar  in  the  iaouine  of  the  patents,  after 
the  entry  of  the  hmd  hy  uie  oompUitoant,  was 
not  at  the  request  or  in  iiny  way  by  the  ptocure* 
ment  of  the  complainant. 

The  patento  declare  that  ''the  United  States 
give  and  grant"  the  lands  to  the  patentee. 

In  the  year  1837,  and  Ijefore  the  date  and 
iesue  of  the  patents,  these  lands  were  asseased 
nt  their  full  value,  nnd  as  if  owned  by  the  com- 
])liiinant  in  fee-.^inipJe,  for  township,  county, 
and  State  taxes,  by  the  proper  local  officers  of 
Michigan  (havina;  fvill  knowledge  thiit  the  pat- 
ents ^r  the  same  had  not  issued),  which  laxe^ 
were  not  paid  by  the  complainant. 

The  assessment  rolls  describe  the  land  as 
owned  by  the  complainant  absolutely,  and  with- 
out any  reservation  or  qiialitication.  The  valii 
at  ion  attached  to  it  purported  to  be  its  entire 
value,  as  an  absolute  and  unoonditloiial  estate  in 
fee-simple. 

By  the  laws  of  Michigan,  appUcable  to  this 
part  of  the  case,  H  Is  made  the  duty  of  the 
county  treivsurcr  'n  «( 11  siieli  land.s  us  have  been 
taxed,  and  the  taxes  ou  which  have  nol  been 
paid  on  ^ving  a  certidn  notice.  The  defend- 
ant beinjT  then,  and  now,  a  citizen  of  the  State 
of  Michigan,  us  county  treasurer  of  Genesee 
County,  did  so  sell  the  lands  described  in  the 
bill  of  roinplaiut. 

Two  years  are  allowed  by  law  for  the  person 
claiming  title  to  the  lands  to  redeeni.by  paying 
to  the  treasurer  the  tax  and  ( har^t«i,  and  interest 
at  the  rate  of  twenty  per  cent,  per  annum.  If 
not  redeemed,  the  land  was  to  be  conveyed  to 
the  purchiiscr  in  fee  simple. 

The  two  years,  the  period  allowed  for  re- 
demption, had  not  expired  at  the  time  of  filing 
the  bill  of  complaint.  The  bill  prayed  that  tlie 
assessment  and  sale  might  be  declared  illegal, 
and  declared  void,  and  that  tbetreasurer  of  the 
counQr  iniixht  be  enjoined  from  conveying  ttie 
lands  to  the  purchasers  at  the  tax  8ale,xor  other 
relief. 

443*1  *The  bill  was  filed  in  1842,  and  was 
idkenpro  c^i^euo.   A.  motion  was  then  made 

for  a  decree  according  to  its  prayer,  upon 
which  the  following  questions  aros<>,  ujxm 
which  the  opinions  ofthe  judges  were  opt)o.se<l: 

1.  Whether  thestaHitesof  theStateof  Mielii- 
gan  did,  in  fact,  uuthurize  the  assessment  and 
ssle  of  the  lands  in  question,  and  whether  said 
statutes  were  intended  to  direct  the  as.sessmrnt 
lor  taxation  of  lauds  of  the  United  Stales  be- 
fore the  patents  for  them  had  been  executed  by 
the  ofticers  of  the  United  States. 

2.  Whether  the  lands  in  question  were,  be- 
fore the  date  and  execution  of  tlie  patents  for 

them,  subject  to  taxation  at  all,  by  the  iState  of 
MIchlnn. 

3.  Wliether.  if  they  were  subject  to  taxation 
by  the  State, before  the  execution  of  the  patents 
for  item,  it  was  competeDt  to  assess  toad  tax 
and  sell  them,  as  the  absolute  property  of  the 
comphunant,  and  at  theu:  full  value,  as  if  he 
owned  them  In  fee. 
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4.  Whether  the  remedy  by  bill  in  equity,  aad 
the  relief  soiiglit.  are  proper. 

The  statutes  of  3Iichigan,  referred  to  ia  tlw 
above  questions,  were  the  following: 

Law  of  Anril  22<\.  ims. 

"Sec.  1,  lie  it  enacted  bv  the  Legislative 
Council  of  the  Territory  of  Michigan,  that  tLe 
taxes  hereafter  to  be  levied  in  iliis  itrrii<'r)-, 
siiall  be  assessed,  levied,  and  paid  in  the  msn- 
ner  herrioafter  mentioned,  upon  a  vsluiUoo  of 
real  and  personal  estate,  including  property 
and  stock  in  any  banlt.  insurance  compaoy,  at 
other  incorporation,  to  be  imide  as  herefaisfler 
presr  ribed. 

"Bee.  2.  The  assessors  ui  each  lowoihip 
may  divide  their  townshiix'^.  by  mutual  agree- 
mcnt,  into  such  number  of  disi  ricis.  to  Ik*  called 
assessment  districts,  as  they  may  deem  con- 
venient, not  exceeding  the  number  of  smessors 
in  any  sudi  township;  and  in  every  year. 
Iween  tlxe  15lh  da^-  of  April  an«l  the  let  day  of 
3Iay,  shall  individually,  in  their  asaesMneDt 
districts,  according  to  the  best  evidence  in  tiicir 
power,make  out  a  list  or  schedule  of  all  tlietax.j- 
ble  property  in  the  same,  and  bring  the  Kii<i 
lists  or  scheduies  together,  and  jointly  value  the 
property  named  in  each,  and  set  down  in  their 
!is.sessment  roll  the  value  of  buildinir^and  Isad* 
in  such  township,  owned  or  po^se^iied  by  any 
person  radding  in  mub  township,  orany'bank- 
in^^  or  insurance  company,  or  other  iucorpora 
tion  situated  in  sndi  tbwnsliip.  oppoate  Ui« : 
name  of  such  person  or  incorporation ;  tod  ahall 
also  ascertain  and  set  down  in  their  sgydas^es- 
ment  rolls  in  like  manner,  the  value  of  all  the 
personal  estate  of  every  such  perM»;  snd  in 
case  any  person,  nor  ^ntistied  with  such  ralua 
tion,  shall  make  oaiii  before  ssuch  ius&cisAor,  or 
either  of  them,  who  are  hereby  authorized  ts' 
administer  such  oath,  that  the  value  of  hi«  <»' 
her  real  or  personal  estate  docs  nut  excetti  x 
certain  sum.  specifying  the  same.  then,  and  io 
everv  such  case,  the  assessors  shall  vnhie  such, 
♦real  and  personal  estate  at  the  sums  [*444 
specified  in  such  atlidavit,  and  no  more:  and 
every  person  liable  to  be  taxed  forany  ponood 
estate  as  aforesaid,  shall  be  taxed  for  the  Mm«' 
in  the  township  wlKnm.'Juch  jhtsou  shall  re, 
side  at  the  time  of  ma&iag  such  aaseamMgat;, 
and  the  snessors  shall  also  ascertdn  whst  tsmb : 
nrr  M'nated  in  their  township-  I  't  ownetl  bv 

e^rbuos  retddiug  in  such  townships,  and  (Juill. 
their  assessment  rolls,  separate  from  the  ss- 1 
sessments  made  the  pfstaies  of  r. m  r. ^  -ni*, 
and  designuie  such  land  in  ttic  foliowi||;  uisa-i 
ner:  if  the  estate  be  a  patent  or  tract  mmoAti; 
tlie  siil)divisiou  uf  which  the  assef^ors  cannot  j 
obtain  correct  information,  they  shall  enter  \ 
name  of  the  patent  or  tract,  if  known  by  ssy 
jjarticular  name,  without  regarding  who  niHV 
be  the  owner  thereof;  and  if  such  tr^ici  be  nk 
known  or  designated  by  any  particular  nsme, 
they  sliall  state  by  what  other  land  the  saroe 
is  bounded,  and  sliall  set  down  the  quantity 
of  land  contained  therein,   and  the  vnluo 
thereof,  in  the  proper  columns  for  that  pur 
pose;  and  the  assessors  shall  complete  ihiir 
assessments  on  or  before  the  1st  dav  of  ilav  in 
every  year,  and  make  out  a  fair  copy  thereof  lo 
be  mt  wiUi  one  of  the  board,  and  thercu{Km 
cause  notices  to  he  put  up  ai  three  or  mort-  put»- 
lie  places  in  their  township,  setting  forth  tltat 
they  have  completed  tfadr  ■mfssiniiiit.  aad  ihsi 
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a  copy  thereof  is  left  with  one  of  Ihcm,  naming 
him,  where  the  same  may  be  seen  and  examin- 
ed fay  any  of  the  inhabitants  durini;  ten  days; 
aod  that  at  the  expinttion  of  the  snu\  ten  (hiys, 
th^  shall  meet  on  a  certain  day,  at  a  place'  in 
the  aaid  notice  to  be  specified,  to  review  their 
«id  aaaessments.  on  ttie  applicution  of  any  pcT- 
WB  conceiving  himself  aggricve<i;  and  it  Btinll 
be  the  duty  of  the  said  assoHsors,  with  whom 
the  said  assessment  roll  shall  be  left  as  afore- 
«id,  during  the  said  ten  days,  to  submit  the 
nakl  roll  to  the  inspection  of  any  person  who 
tbdl  apply  for  that  purpose;  and  at  the  said 
time  and  place,  the  said  assessors  shall  meet, 
4iid,on  application  of  any  person  conceiving 
htUMelf  aggrieved,  shall  review  the  said  assess- 
meat,  and  may  alter  the  same,  on  sutHcient 
ouae  being  shown,  to  the  satisfaction  of  the 
«ald  MMWors,  or  a  majoritv  of  them:  and  the 
Maenors.  or  a  majority  of  them,  shall  make 
flatil  or  aflirmation.  and  attach  the  same  to  the 
MidaMeaament  roll  in  the  following,  or  other 
•qniralent  form,  to  wit :  'We  do  severally 
cwear  (or  affirm)  that  the  sums  at  which  prop- 
otT  ia  anacMcd  in  the  foregoing  assessment 
rdt,  are.  according:  to  our  best  judgment,  the 
fair  cash  value  of  such  property.' 

■'Sec.  9.  The  person  in  possession  of  any  real 
cstate.at  the  time  any  tax  is  to  be  collected. shall 
be  liable  to  pay  the  tax  imposed  thereon;  and 
in  caae  any  other  person,  by  agreement  or  other- 
wiae,  ought  to  pay  such  tax.  or  any  part  or  pro- 
portion thereof,  the  person  who  shall  pay  the 
aane  shall  and  may  recover  the  amount  from 
the  person  who  ought  to  have  paid  the  same; 
sad  all  taxes  uiK>n  anv  real  estate  shall  be  a 
Hen  thereon,  and  shall  be  preferred  in  payment 
ti>  all  other  charges;  and  all  taxes  upon  any 
4-4/^*1  personal  'estate  shall,  in  case  of  the 
drath  or  bankruptcy  of  the  person  taxcd.be  pre- 
ferred in  payment  to  all  other  demands. 

"  Sec.  14.  Any  tax  heretofore  laid  by  virtue 
of  any  law  of  this  territory,  or  to  l>e  laid  h}* 
virtne  of  this  act.  upon  any* real  estate,  and  the 
iatotat  and  charges  theri'on,  shall  l)e  a  lien 
upoo  the  same  reu  estate,  until  the  same  tax, 
toterest.  and  charges,  shall  be  paid  or  nK;over- 
notwithstanding  l\0  same  real  estate  may 
have  been  divided  or  aliened,  in  the  whole  or 
ia  part:  and  whenever  such  tax.  and  the  inter- 
nal aforesaid  accruin?  thereon,  shall  remain  un- 
paid for  two  years  ^rom  the  Isl  day  of  May 
following  the  year  In  which  any  such  tax  was 
or  dtall  be  laid,  the  treasurer  of  the  proper 
comty  shall  cause  so  much  of  the  land  cliarge<I 
vttb  such  tax  and  interest,  to  be  sold  at  public 
soetioo.  at  the  court  hou<«e  of  the  cf>unty  where 
such  lands  are  situated,  to  the  highest  bidder, 
aa  shall  be  necessary  to  pay  the  said  tax  and 
intflfeal,  together  with  all  charges  thereon,  first 
l^rinff  at  loist  four  months'  notice  of  the  time 
atKlrTnoe  of  sale,  by  advertisement,  posted  up 
It  or  more  public  places  in  said  county, 

aiai  *ii»o,  by  causmg  a  copy  thereof  to  l)e  pub- 
IMnd  tn  one  or  more  of  the  public  newspapers 
printed  or  in  circulation  in  said  county." 

"Sec.  15.  On  the  day  mentioned  In  the  said 
BoCioe.  the  treasurer  shall  romnicnce  the  sale 
4)f  the  said  lands,  and  continue  the  same  from 
titfto  day,  until  so  much  thereof  shall  \)c  sold 
aavDl  pay  the  taxes,  interest,  and  charges  due, 
mtmKea  and  charge<l  thereon  as  aforesaid;  and 
tke  treamrer  shallgivc  to  the  purchaser  or  pur- 
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chasers  of  any  such  lands,  a  certificate,  in  writ 
ing,  describing  the  lands  purchased,  and  the 
sum  paid  therefor,  and  the  time  when  the  pur- 
chaser will  I)e  entitled  to  a  deetl  for  the  hjiid 
lands;  and  if  the  person  claiming  title  to  the 
said  lands,  described  in  the  said  certificate, 
shall  not.  within  two  years  from  the  date  there- 
of, pay  the  treasurer*  for  the  use  of  the  pur- 
chaser, his  heirs  or  a«<signs,  the  sjim  mentioned 
in  such  certificate,  together  with  the  interest 
thereon,  at  the  rate  of  twenty  per  cent,  per  an- 
num, from  the  date  of  the  said  certificate,  the 
trejisurer  shall,  at  the  expiration  of  the  said 
two  years,  execute  to  the  purchaser,  his  heirs 
or  assigns,  a  conveyance  of  the  lands  so  sold, 
which  conveyance  shall  vest  in  the  p)er»on  or 
persons,  to  whom  it  shall  \k'  given,  an  absolute 
estate  in  fee  simple,  subject  to  all  the  claims 
which  the  territory  of  Michigan  shall  have 
thereon,  and  the  said  conveyance  shall  l>e  con- 
clusive evidence  that  the  sale  was  regular,  ac- 
cording to  the  provisions  of  this  act;  and  every 
stich  conveyance  to  l>e  executed  bv  the  treas- 
urer, under  his  hand  and  seal,  and  the  execu- 
tion thereof  witnesse<i  and  acknowle<lged  in 
the  usual  form,  may  be  given  in  evidence  and 
recorded,  in  the  same  manner,  an<l  with  like 
effect,  as  a  deed  regularly  acknowle«igo<l  by 
the  grantor  may  be  given  ip  evidence  and  re- 
conled." 

•.Vr.^WAwn,  Attorney-General. for  the  [*440 
complainant. 

Mr.  y^rveU  for  the  defendant. 

Jfr.  JViiiw^/i.  for  complainant: 

A  fundamental  proposition,  and  one  on 
which  the  whole  ecpiity  of  the  complainant's 
case  rests,  is.  that,  until  the  issue  of  the  patent, 
the  fee  of  the  land  remains  in  the  United 
States;  that,  after  payment  of  the  purchase 
money  by  the  ai)plicant,  and  the  n»ceipt  of  it 
by  the  cmcers  of  the  United  States,  the  United 
States  may  still  «lecline,  on  various  groun<ls,  to 
perfect  his  title  by  the  execution  of  a  patent; 
that  he  cannot  know  after  pun^hase,  and  be- 
fore the  patent  issues,  whether  he  is  to  receive 
an  absolute  conveyance  or  not;  that  nothing 
but  the  patent  pas-ses  the  fee,  and  that.  Injfore 
its  issue,  the  purchaser  has  but  a  (|ualified  and 
contingent  estate  in  the  lands. 

These  principles  are  involve<l  in  the  follow- 
ing decisions:  Strinyer  et  al.  v.  Lessee  of  Young 
et'al.,  3  Peters.  820,  344;  FSoardman  et  al.  v. 
U»»et»  of  Jletd  <fe  Fhrd  et  al.,  6  Peters,  328, 
342;  /iagnall  et  al.  v.  Brodrrick,  13  Peters.  43«, 
450;  WilroT  V.  .Jnrkmn,  18  Peters,  49H.  511. 
516;  Bruth  v.  Ware,  15  Peters.  93,  107,  108; 
Stoddart  v.  Chambern,  2  How  ,  284,  318. 

I  refer  also  to  the  opinions  of  the  Attorney- 
General,  and  the  practice  of  the  land  ofhcc,  as 
found  in  the  2<i  volume  of  Public  Land  I^ws, 
Instructions  and  Opinions. published  in  18;i8,not 
only  to  show  that  the  sale  is  frequently  can- 
celfed  by  the  government  for  a  great  variety  of 
reasons;  and  that  "the  issuing  a  patent  is  not 
>  so  purely  a  ministerial  act  as  to  follow  a  patent 
certificate  as  a  matter  of  course,"  but  also  that 
j  it  has  been  the  settled  policy  of  the  government 
!  to  reganl  lands  thus  situated  as  exempt  from 
i  all  taxation,  and  that  "  the  legal  title  remains 
in  the  government  imtil  the  patent  issues." 
( Sec  pp.  4.  14.  24,  25.  39,  76,  80,  84,  87.  160, 
218.  2)4,  and  1040;  and  Act  of  Congress,  12th 
Januaiy,  1825,  chap.  318.) 
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The  paymonl  of  the  money  by  an  applicant 
for  a  j)art  of  the  publii  domain  in  a  proposition 
for  a  purchase.  The  rcgisler  and  receiver  do 
not  act  judicially  in  admitting  the  application 
and  receivmg  the  money;  their  acts  may  be 
overruled,  and  the  money  returned,  and  a  pat- 
ent be  refused  for  various  reasons ;  and  the  fate 
of  the  application  cannot  be  known  by  the  pur- 
chaser until  the  patent  be  executed.  Till  then 
his  title  is  imiierfect,  and  his  estate  contingent. 
In  ordinary  cases  Ijetwcen  private  individuals, 
where  a  legal  contract  for  the  sale  of  lands  has 
been  entered  into,  equity  considers  the  vendee 
as  the  true  owner  of  the  lands,  because  the  vend- 
or is  bound  to  convey  by  virtue  of  a  contract, 
which  can  be  enforced  in  a  court  of  equity, 
and  the  obligation  is  mutual,  as  is  also  the  rera- 
e<ly.  (2  Story's  E<i..  »8.  »9.  sec.  790.)  Not  so 
in  regard  to  applications  for  the  purchase  of 
the  public  lands.  But  even  if  this  were,  it 
would  not  affect  the  present  argument. 

As.suming,  then,  that  at  tlie  time  of  the 
447*1  a.ssesi*meut  of  the  lands  *(ie8cribed  in 
the  bill,  the  fee  of  them  was  in  the  United 
States,  the  complainant's  coun.sel  insist: 

1.  The  stiitutcs  of  Michigan  did  not  embrace 
the  lauds  in  (juestion,  ami  were  n(»t  intended  to 
authorize  their  jissessment. 

The  statute  directed  the  u.'*s<>ssnH-nt  of  lands 
•'  owned  <»r  ix>sses.sed  by  any  person  residing  in 
the  township." 

This  part  of  the  statute  is  inapplicable,  for 
the  complainant  is  and  wius  a  non-resident; 
and  the  case  shows  that  he  was  not  in  the  act- 
ual possession  of  the  lan<i. 

The  statute  then  directs  the  lands  not 
'■  ownetl  "  by  residents  to  l)e  s<'parately  ass<*ssed 
by  the  description  of  the  tract  without  regard 
to  the  name  of  the  "owner." 

The  assessment  is  to  l)e  according  to  the 
"  fair  cash  value"  of  the  lands;  that  is,  of  the 
fee  simple  or  absolute  estate  in  the  lands. 

The  assessment  of  real  estate  is  to  Ije  accord- 
ing to  its  entire  value,  as  in  the  (^ase  of  person- 
alty. The  word  "  owner  "  is  attached  to  both 
kinds  of  property  as  descriptive  of  the  estate 
or  interest  to  be  taxed. 

The  taxes  are  made  a  lien  upon  the  lands. 

If  not  paid,  and  if  the  land  be  not  redeemed 
after  sale  for  nonpayment,  the  treasurer  of  the 
county  in  w4iich  the  lands  lie  is  directed  to  ex- 
ecute to  the  purcha.ser  "a  conveyance  of  the 
lands  so  sold;  which  conveyance  shall  vest  in 
the  person  or  persons  to  whom  it  shall  be  given 
an  absolute  estate  in  fee-simple,  subject  to  all 
the  claims  which  the  territory  (Slate)  of  Michi 
gan  shall  have  therein ;  and  the  said  conveyance 
shall  be  conclusive  evidence  that  the  sale  was 
regular  according  to  the  provisions  of  this  act. 

All  the  provisions  of  this  statute  are  intended 
to  operate  ujwn  the  unencumbered  fee  of  the 
lands  assessixl.  This  furnishes  the  measure  of 
value —  this  regulates  the  conveyance  of  the 
purchaser. 

Lands  owned  by  the  United  States  are  not 
subject  to  taxation.  The  fee  of  these  lands 
was  in  the  United  States  at  the  time  of  the 
assessment.  It  is  not  to  be  supposed  that  there 
was  any  intention  of  taxing  the  pro])erty  of  the 
United  States.  This  assessment  is  u{>on  the 
fee.  The  conveyance  operates  as  a  transfer 
of  the  fee.  IIow,  then,  can  it  be  argued  that 
the  statutes  intended  to  eutbrace  these  lauds'/ 
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It  d(X.>8  not  aid  the  argument  in  this  braoch 
of  it  to  say  that  the  complainant  hail  a  valua- 
ble and  taxable  interest  in  these  lands. 

This  may  for  the  present  be  conceded.  Our 
answer  to  it  is,  that  the  statute  does  not  profe*is 
to  i&x  such  interest.  It  taxes  the  owner  of  tbf 
land  and  sells  the  fee  if  the  tax  be  not  paid. 

54.  The  lands  in  question  were  not,  before  the 
date  and  execution  of  the  patents  for  them, 
subject  to  taxation  at  all  by  the  State  of  Mich- 
igan. 

The  proposition  refers  to  the  daieandexecn 
tion  of  the  patents.  It  is  not  denied  that,  so 
soon  as  executed,  they  become  ojwrativ  . 
*and  that  the  transmission  of  them  to  [*448 
the  register  is  in  law  a  deliver}'  to  the  purchase 
through  him  as  the  agent  of  both  panic- 

The  4th  article  of  the  ordinanc«^  of  lift!  ' 
the  government  of  the  territory  nortl. 
the  nver  Ohio  provides,  that  "the  Legibiatur 
of  those  districts  or  new  States  shall  nereril 
terfere  with  the  primary  disposal  of  the  srol  b; 
the  United  States  m  Congress  assembled,  » 
with  any  regulations  Congress  may  find  nec«i 
sary  for  securing  the  title  in  such  soillotli 
fMtnn  fide  purchasers.  No  tax  shall  be 
on  lands  the  property  of  the  United  Sutat: 
in  no  case  shall  non-resident  proprietor* 
taxed  higher  than  resident4»." 

It  has  l)een  shown  that,  after  the  reoetpC 
the  ri*ceiver  and  the  transmission  of  the 
certificate,  the  patent  may  still  l>e  refu 

In  point  of  fact  this  frequently  occurs.  Pi 
ents  were,  in  Mtveral  instances,  refused  to  ll 
complainant,  and  his  certificates  of  parrh«« 
cancelled.    In  the  case  of  Ottrom  v,  TV 
tU'tor- General  of  MichUfan.  which  arose  In  tlM 
Circuit  Court  for  the  District  of  Miehigmn.  hi 
1842,  it  appeared  thai,  out  of  almut  onebor 
dred  certificates,  fourteen  were  never  alIotre« 
and  patents  for  them  hail  been  refused.  Tl 
lands  embraccH]  in  those  certificates  have  bet 
sold  and  conveye<l  in  fee-simple  by  Mioiugw 
by  virtue  of  assessments  on  them  as  tlw|ire( 
erty  of  Ostrom.  to  whom  the  United  Stales  r« 
fuse<l  to  convey.    The  United  States  eitbo*  r 
t4iin  these  lauds,  or  ^ve  conveyed  tJMB  ' 
third  parties.    These  Tacts  illustrate  the  prir 
ciple;  they  may  ainiin  occur.    Is  notthisaiii' 
terference  with  the  primary  disposal  of  the  « 
by  the  United  States?  If  so  in  any  degm 
amount  of  it  does  not  afi'ect  tlie  argament 
if  such  may  l»e  the  con?*equence  of  admr 
the  operation  of  the  principle,  it  is  a  C(> 
argument  against  its  allowance  at  all. 

Again:  It  is  provided  that  "do  tax 
imposcHl  on  lands  the  property  of  tbe  L  i 
States." 

Mark  the  phrascolof^y.  It  is  not  that  no 
shall  be  im|K>sed  on  the  interest  or  etUlftOf 

United  States  in  any  lands,  but  tlial 
while  they  remain  pro{>erty  of  tlio  United 
shall  not  i>e  taxed  at  all  by  the  Sla  ''bte 
the  plain  import  of  \hc  terms,    i  a> 
is  then  narrowed  to  this:  When  d6  thie 
embraced  in  the  public  domain  cease  to 
property  of  the  United  Stales?  This 
we  think,  has  been  fully  answeral  by  tbe  a 
thorities  already  citeii. 

The  reasoning  of  the  court  in  tbe  ca** 
WiUox  v.  Jaekaon  is  strong  and  dear 
this  question: 

"We  think  it  unnecessary  to  sro  Into  a  deu.  ^ 

lIowaJU>  ^ 


Cauroll  v.  Safford. 


448 


[ainination  of  the  various  acta  of  Con>n"e»s." 
ly  the  court,  "for  the  purpose  of  showing 
rhiit  wc  consider  to  be  true  in  regard  to  the 
iblic  lands,  that  with  the  exception  of  a  few 
nothing  but  a  patent  passes  a  iwrfect  and 
immate  title."   (13  Peters,  516.) 
again: 

»•)     •"A  much  stronger  ground,  how- 
r,  hias  been  taken  in  argument.    It  has  Ix.'en 
thst  the  State  of  Illinois  has  a  right  to  de- 
bv  law.  that  a  title  derived  from  the 
ited  States,  which,  by  their  laws,  is  only  in- 
and  imperfect,  jihall  be  deemed  as  per 
a  title  as  if  a  patent  had  is«ue<l  from  the 
States;  and  the  construction  of  her  own 
•eema  to  give  that  effect  to  her  statute. 
Slate  has  an  undoubted  right  to  IclHs 
as  she  may  please  in  regaril  to  the  reme<iies 
be  proeecuted  in  her  courts,  and  to  regulate 
dlnposition  of  the  property  of  her  citizens 
br  descent,  devise,  or  alienation.     Bui  the 

ety  in  question  was  a  part  of  the  public 
n'of  the  I'nited  States.    Congress  is  in- 
by  the  Constitution  with  the  power  of 
diqwong  of  and  making  needful  rules  and  reg- 
'  ins  respef  ting  it.  Congn-ss  has  declared, 
have  said,  by  its  legislation,  that  in  such 
as  Uiis  a  patent  is  necessary  to  complete 
But  in  this  case  no  patent  has  issuwl; 
I,  Iherefore.  by  the  laws  of  the  United  States, 
legal  title  has  not  passed,  but  remains  in 
United  States.    Now,  if  it  were  comix*tent 
a  State  Legislature  to  say  that,  nolwith- 
ig  this,  the  title  shall  be  deemed  to  have 
the  effect  of  this  would  be.  not  that 
had  the  power  of  disj^siug  of  the 
Ic  lands,  and  prescribing  the  rules  and  reg- 
ooQceming  that  disposition,  but  that 
,XMMBed  it.    That  would  be  to  make 
wg  of  Illinois  paramount  to  those  of  Con- 
in  relation  to  a  subject  conlided  by  the 
ation  to  Congress  only.    And  the  prnc- 
feault  in  this  very  case  would  be,  by  force 
le  legislation,  to  take  from  the  Unitrnl 
their  own  land,  against  their  own  will, 
just  their  own  laws.    We  hold  the  trtie 
to  be  this :  Siat  whenever  the  ques- 
any  court.  State  or  federal,  is.  whether  a 
to  land  which  hatl  once  lycvn  the  property 
iC  United  States  has  passed,  that  question 
be  resolved  by  the  laws  of  the  United 
but  that,  whenever,  according  to  tlioee 
thf  title  shall  have  passed,  then  that  prop- 
all  other  property  in  the  State,  Is  sub- 
atate  legislation,  so  far  &s  that  legislation 
It  with  the  admission  that  the  title 
tod  vested  according  to  the  laws  of  the 
States."   (18  Peters,  516.  517.) 
Act  of  Congress  (15  June,  1836)  admit- 
Inlo  tlie  Union,  is  even  stronger 
than' the  ordinance  of  1787.    It  is 


4.    And  be  it  further  enacted,  that 
m  this  act  contained,  or  in  the  admis 
the  said  State  int4)  the  Union  m  one  of 
it»-d  States  of  America,  upon  ^r^  equal 
with  the  original  States  in  all  respects 
er.  shall  be  so  construed  or  understood 
upon  the  people,  Ix'gislature.  or 
it  hies  of  the  saiii  State  of  Michigan, 
V  or  right  to  interfere  with  the 
•States,  and  ijnder  their  au- 
.i<  >  i  iUt  and  unsold  lands  within  i 
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the  limits  of  the  sjiid  Stale;  but  that  the  subject 
of  the  public  Inmls  and  the  interests  which 
may  Ihj  given  oftiie.Haid  *State  therein,  [^450 
shall  be  regulated  by  future  action  between 
Congress,  on  the  part  of  the  United  States: 
and  the  said  State  of  Michigan  shall  in  no  case, 
and  under  no  pretense  whatsoever,  impose  any 
tax.  assessment,  or  itniM)sition  of  any  dt?scrip- 
tion.  upon  an^k^  of  the  lands  of  the  United  Slates 
within  its  limits. 

This  exemption  from  taxation  of  the  lands 
of  the  United  States,  and  the  prohibition  of  the 
States  in  which  they  are  located  to  interfere 
with  their  dis[josal.  were  designed,  as  they  were 
calculated,  to  facilitate  their  sale,  and  lo  hf)ld 
out  inducements  lo  purchasers,  and  enter,  a.s 
one  of  its  elements,  into  the  price  of  such  lands; 
and  as,  from  tlie  very  nature  of  the  contract  of 
purchase,  a  buyer  cannot  prudently  improve, 
or  expend  money  on  the  land,  befon-  his  title  is 
consummate.  All  the  principles  of  equity,  as 
well  as  of  law,  concur  in  securing  to  the  citi- 
zen an  exoneration  from  the  burdens  of  State 
assessment,  until  the  moment  that  he  may  be 
recompensetl  by  the  enjoyment  of  the  profits 
of  the  land  purchased,  and  that  is,  when  his 
title  is  perfected  by  patent. 

The  Legi.slature  of  the  State  of  Michigan 
illustrates  this  view.  By  her  jict  providing  for 
the  dispasilion  of  her  university  lands,  she  has 
provided,  that  the  land  held  by  a  certitlcjile  of 
ptircha.se  from  the  State,  shall  be  taxed  a-s  per- 
sonal property;  that  such  certificate  shall  en- 
able the  purchaser  to  support  an  action  of  tres- 
pass on  the  lands  and  entitle  him  to  the  imme- 
diate possession  thereof.  (Laws  of  Michigan, 
1844.  No.  68,  sec.  19.)  And  it  has  been  de- 
cided by  her  courts  that  the  holder  of  a  certifi- 
cate of  purchase  from  the  United  Stales  cannot 
maintain  ejectment  on  it.  This  I  learn  from 
the  profession,  for  there  are  no  reports  pub- 
lished of  their  decisions.  The  same  doctrine 
is  the  settled  law  of  Ohio.  (1  Ohio  Rep..  313, 
314;  0  fbul.,  165;  7  llnd.,  151  and  252.)  In 
Illinois,  the  holder  of  certificate  of  purchase 
may  maintain  ejectment,  &c.,  by  virtue  of  p<»8- 
ilive  statutory  enactment.  (Revised  Laws,  p. 
199.) 

But  we  think  that.  in<ie(x;ndent  of  these  stat- 
utes, the  claim  of  the  Slate  to  lax  these  lands  is 
indefensible. 

The  pro[)erty  of  the  United  States  is  not  tax- 
able by  the  several  Stales. 

The  subjects  over  which  the  sovereign  jwwer 
of  a  Stjite  extends,  are  objects  of  taxation;  but 
those  over  which  it  does  not  extend,  are  ex- 
empt from  taxation.  {McCuUoch  v.  Tlie  StaU 
of  \fan/hind,  4  Wheat.,  316  )  The  power  of 
legi.slation.  and  consequently  of  taxation,  oper- 
ates on  all  the  persons  and  properly  belonging 
to  the  body  politic.  (Prori/irfice  Dank  v.  Bu- 
/t/if/n  d-  pitman,  4  Peters.  563.) 

These  principles  exempt  the  United  States 
and  their  property  from  taxation  by  the  States. 
(See  Weston  et  al.  v.  Citi/  Council  of  Charleston, 
2  Peters.  449.) 

The  exemption  extends  to  the  lands  in  con- 
troversy, unless  the  inchoate  title  acquired  by 
the  applicant  for  the  purchase  of  them  subjects 
them  to  taxation. 

♦There  certainly  Is  no  express  legis-  [♦451 
lation  to  this  effect. 

How  does  the  case  stand  on  general  princi- 
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pies?  In  order  to  place  it  in  the  most  unfavor- 
ftUe  light  for  oar  argumeat,  let  the  situation  of 
the  complainant  he  awimlUited  to  that  of  a 
vendee  after  contract,  but  before  deed,  who  has 
a  perfect  right  to  a  conveyance.  Before  con- 
veyance actimlly  made,  who  is  to  pay  taxcB  ou 
the  laud-s  ugrecd  to  be  conveyed? 

Taxation  is  a  legal  question.  Taxes  are  levied 
against  the  legal  owner.  They  are  preacribed 
by  express  siuluies.  Legal  rights  are  alone 
looked  to  in  the  assessment  and  levy  of  taxes. 

Under  the  old  credit  system,  lands  were  con- 
fessedly exempt  from  taxation  until  after  the 
patent  issued.    A  i)urchaiier  of  them,  even  1" 
fore  the  payment  of  the  monev,  was  aa  much  i 
an  equitable  owner  as  now.   He  waa  etyied  the 
purLl)!is«Tof  the  land  so  soon  as  he  made  the 
payment  of  twenty  per  cent,  and  received  his  i 
oertiflcate. 

Look  at  the  absurdity  of  the  opposite  doc- , 
trine:  If  a  tax  Hi»sessor  is  to  inquire  into  the 
equitable  rights  and  interests  of  parties,  then 
when  money  lias  been  agreed  to  be  laid  out  in 
lands,  it  should  be  assessed  and  returned  as 
lands,  and  vice  vena,  in  regard  to  lands  con- 
tracted to  be  sold. 

This  very  point  arose  in  the  case  of  Wiimn's 
JBtee.  T.  Tapjmn  (6  Cond.  Ohio  Rep..  80;  7 
Hammond,  172).  audit  was  there  decided,  that 
the  vendor  waii  bound  to  pay  them,  and  that,  ■ 
if  not  paid,  the  warranty  in  the  deed  of  free- 1 
doni  from  incumberances  would  indemnify  the  : 
vendee  against  them.  | 

The  patents  issued  by  the  United  States  for  | 
the  public  Wds contain  the  words  "give  and  i 
grant."  These  words  imply  a  warranty.   (Sec  | 
Caines*  Hep.,  188;  7  .lolius.   Hep.,    '2:)8;  8 
Ck>wen.  30;  1  Coke,  384  A;  4  Kent's  Com.,  ed.  I 
of  1844.  474.  and  cases  there  cited.)  If  the 
OOUiplainaut  can  be  rntnpellrrl  \n  \r.\x  these 
taxes,  he  has  a  right  to  be  re  iml>urseU  by  the  > 
United  States.  [ 

The  public  domain,  as  such,  cannot  be  taxed 
by  the  States.    The  laudi>  of  the  complainaut 
were  not  severed  from  it  until  conveyed  to  him  I 
by  patent.    After  he  had  paid  his  money  to  | 
the  receiver  ou  his  application  lo  purcluuie  the 
lands,  he  could  have  been  personally  assessed  I 
for  '••lu-h  sum,  if  he  had  been  within  the  juris-  I 
dicliou  of  Miciiigau.    His  properly  was  not  j 
diininiahed  by  such  a  payment;  for,  if  the  pat- 
ent were  refused,  the  money  would  be  refund- 1 
ed.    If  actual  possession  had  been  taken  of  the 
lands,  inasmuch  as  such  possession  is  protected 
by  the  laws  of  the  State,  its  value  might  be  the 
subject  of  a  personal  tax.    All  this  may  be 
granted,  and  yet  nothing  will  have  been  con- 
ceded tending  to  establish  tlie  right  of  the 
State  to  impooe  a  tax  upon  the  land  itself,  which 
d(H's  not  constitute  a  charge  against  the  pur 
chaser  personally,  but  ia  to  be  satisfied  out  of 
the  land  and  by  a  sale  of  it.   This  is  the  char- 
acter of  the  present  tax,  and  must  be  of  anv 
land  tax.    Such  tax  i&  a  proceeding  in  rem.  It 
cannot  be  apportioned  and  split  up,  so  as  to  sell 
452*]  the  interest  of  *thc  purchaser  in  the 
land,  and  transfer  an  interest  in  it.  without  the 
assent  or  co4>peration  of  the  United  States,  and 
yet  not  interfere  with  the  absolute  rights  of 
property  and  control  belonging  to  the  latter. 

liie  federal  government,  tlUNlgh  limited  in 
the  subject  of  its  powers,  is  sovereign  in  their 
exercise;  and  in  all  cases  where  its  powers  are 
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exclusive,  or  where  the  exercise  of  a  concurreDi 
power,  by  a  State  conflicts  with  the  henefidil 
and  perfect  exercise  of  it  by  'he  United  States, 
the  federal  authority  is  sujireme.  The  extent 
of  the  alleged  interference  is  not  a  question  to 
be  considered  in  determining  its  invalidity. 

The  case  of  Dobbins  v.  Commimoner  of  Erv 
Co.  (16  Peters,  435)  applies  this  principle  a 
question  of  taxation,  it  also  shows  clearly,  that 
this  is  a  lax  on  the  property  a*«sessed,  and  not 
a  personal  charge  (p.  448),  and  that  such  a  tax. 
when  it  acts  upon  the  property  or  agents  of  ibe 
United  States,  is  entirely  illegal. 

The  public  domain  is  e.xclu.Mvely  within  the 
control  of  the  United  States,  and  is  an  Impoctant 
source  of  its  revemie.   The  "perfect  eiero- 

tion"  f  the  power  of  its  sale  nnd  nianastnunt 
is  certainly  interfered  with  by  the  acts  com- 
plained of.  and  the  principles  estaUished  hi  the 

above  cn=f'  fp.  \M)  ri-snlri'i!  TJie  present. 

3.  If  the  lands  were  iiubject  to  taxation  to 
any  extent  by  ttie  State  of  Michigan,  befoietbe 
execution  of  the  patents  for  ihem,  it  was  not 
competent  to  asse^^,  and  tux,  aud  sell  them  m 
the  absolute  property  of  the  complainant,  and 
at  their  full  value,  as  if  he  owned  th*  m  in  fe*- 

That  such  is  the  effect  of  the  lau  tniinplaiiwJ 
of  will  not  be  denied  That  it  is  iileeal  wo 
think  is  already  shown.  The  fee  of  the  Unites! 
States  cannot  tie  deVesteti  by  the  legislation  of 
the  State.  The  State  could  only  ^ve  the  p  n 
chaser  at  the  tax  sale  an  equitable  interest,  lor 
the  complainant  himself  had  no  other. 

4.  The  case  is  properly  co^izable  in  vpsltf, 
and  the  relief  sou;;ht  is  appropriate. 

As  to  the  principle  on  which  equity  exerdies 
its  jurisdiction,  therx  are  equitflAle  i||^tBSDd 
l^al  rights  incident  to  proper^. 

Courts  of  law  will  not  take  notice  of  men. 
ecpiitable  rights;  they  can  l)e  enforml  only  in 
equity,  and  lience  arises  the  exclusive  Jurisdic- 
tion of  courts  of  equity. 

Hut  in  cases  where  lesral  ri^ht  aredeflo'  l, 
and  settled  by  the  rules  of  law,  then  equnyi 
follows  the  law. 

The  right  to  tax,  and  the  mode  of  taxation, 
are  defined  by  statute,  and  the  c<^>asiruction  of 
statutes  is  the  same  at  law  and  in  equitv. 

In  support  of  these  principles  I  reier  to  t 
Storj-'s  Eq.,  14.  15,  16.  17.  72. 

Our  rights,  then,  are  settled  Iqf  tha  law.  aiidj 
will  be  construed  in  the  same  manner  in  courttj 
of  law  and  of  equity.  Indeed,  is  it  not  mani-J 
fest  that  the  legality  or  illegality  of  the  taj^ 
must  be  decided  in  *lhe  same  way  by  [*<453i 
courts  of  law  and  equity?  Can  that  be  a  Tsfid 
assessment  in  e(|uity  which  is  invalid  at  law, 
where  there  can  be  but  one  legal  mode  of  as- 
sessment in  any  case?  Why,  then,  if  we  relj 
u]  n  our  lepl  rights,  do  we  aak  tin  inlerfer 
ence  of  equity. 

We  come  for  the  remedy.  The  most  imper 
tant  .«ioiirce  of  jurisdiction  of  an  equity  cont'  \* 
that  which  is  concurrent  with  courts  of  law. 
Rights  in  each  court  ai«  the  same,  Init  a  partj 
is  at  lilx  rtv  to  ask  the  aid  of  a  court  of  equity 
lo  protect  him  in  his  legal  rights  on  aocxtiint  d 
the  bellsifTemedy  which  results  from  the  moiKi 
of  administering  relief  in  equity;  and  eouit^ 
will  interfere  in  all  cases  where  the  rt  medy  4 
law  is  not  plain,  adequate,  and  complete  \fm 
1  Story.  98,  U;  8  Stoiy,  186.  Itt}  8  FeM* 
215.) 
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\rhen  this  is  done,  the  rights  of  parties  in 
the  subject  matter  of  the  litigation  are  construed 
ai*  at  law.  The  remedy  is  according  to  eqiiily, 
and  it  will  be  granted  in  all  cases,  with  the  sim- 
ple condition,  that  a  party  who  asks  it  shall  do 
equity  himself. 

What  is  meant  by  this?  Not  the  wild  no- 
tions as  to  natural  equity  which  were  suggested 
on  the  argument  below;  but  simply,  that  where 
legnl  and  conscientious  matters  are  mingled  in 
tht  same  transaction  with  those  of  a  fraudu- 
lent and  illegal  character,  a  party  shall  dis- 
dur^e  the  former  part  of  the  contract  before 
be  wdl  be  relieved  as  to  the  latter.  (1  Story's 
Com..  77.) 

This  maxim  has  here  no  application,  until  it 
be  shown  that  a  part  of  these  taxes  are  legal 
tod  proper. 

The  sole  point  that  is  left  for  discussion  is, 
tf  to  the  rea.Hous  which  render  the  remedy  at 
kw  inadequate,  and  require  the  interference 
of  this  court.  These  reasons  are  the  follow- 
ing: 

1st.  To  prevent  a  cloud  Ijein^  cast  over  the 
complainant's  title.  (See  foUowmg  authorities : 
O-rp-yralum  of  WatJdngton  v.  Pratt,  8  Wheat., 
te2 ;  Burnett  v.  City  of  Cincinnati,  3  Ohio  Ilep. , 
86:  Gouvemeur  V.  City  of  New  York,  2  Paige, 
Pitta  V.  Shepherd,  5  Paige  Rep..  493.  501; 
Htmilton  v.  Cummingn,  1  Johns.  Ch.  Rep,. 
517;  Ward  v.  Ward,  2  Hiiyw.  Rep..  226;  Uujh 
T  Ererhart,  £r»;..4Munf.  Rep.,  380;  Grocer 
r.  Hngei,  8  Rims.  Ch.  Rep  ,  432;  Harrington's 
Rep.,  8:  Ontn/m  v.  Bank  of  Uie  Unitcil  States. 
5PeL  Cond..  759.) 

dd.  To  prevent  a  mulliplicity  of  suits  and 
onaeooMary  litigation.  (1  Story.  82.  83.  84;  G 
Pl^ce  Better  for  both  complainant 

•Bdtbe  State  that  the  matter  should  now  be  de- 
cided. 

3d.  To  restrain  public  officers  from  doing 
an  illegal  act.  If  the  act  be  consuinmatecl, 
ikere  may  be  no  redress;  equity,  therefore,  in- 
terferea  to  prevent  the  c^>nsequent  failure  of 
Jutioe  by  enjoining  the  act.  (Oa6&rn  v.  Bank 
^Oe  United  Stat<:«,  6  Paige,  88;  2  Kent.  339. 
note.  3d  cd.) 

The  claim  of  the  Slate  to  tax  land.s  in  the 
dtoation  of  those  descrilx^d  in  the  complain- 
ant's bill  are  exceedingly  inequitable.  The 
koda  arc  not  actually  nor  theoretically  separa- 
ted  from  the  public  *domain.  The  pur- 
chaser has  taken  no  possession  of  Hiem,  nor  ox- 
1 1 1  iitwl  any  acts  of  ownership  over  them.  A 
tax  on  the  unimproved  and  vacant  lands  of 
aon-reBidents  is  generally  inequitable,  and,  at 
oppressive  and  onerous.  (See  2  Kent's 
,  889.)  Just  m  soon  an  an  individual  pro- 
to  buy  the  lands  of  the  United  States,  the 
of  the  State  rush  in  and  fasten  on  it,  and 
,  on  pain  of  forfeiture  of  the  whole  of 
that  he  pay  taxoi  on  it  for  an  inten^t  which 
does  not  own.  and  which  he  cannot  know 
will  receive,  until,  perchance,  the  land  has 
-  '  i  and  lost. 

ree//,  for  defendant: 
.esitions  of  difference  involved  in  this 
are  of  deep  imp<»rtance  to  the  State  of 
Michigan,  affecting,  as  they  do.  Iier  right  to  tax 
soon  as  they  are  purchaM.'d,  and  paid 
fr  -M  t'i«-  Unititl  States,  and  obliging  lier, 
.iiid  Ik;  decitled  adversely  to  the  de 
o  refund  to  individuals  a  large  amount 
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of  money  receive*!  into  her  treasury  from  the 
taxation  of  lands  so  situated. 

1.  The  first  question  is.  "whether  the  statutes 
of  the  State  of  .Michigan  did.  in  fact,  authorise 
the  assessment  and  sale  of  the  lands  of  the  com- 
plainant, and  whether  said  statutes  were  intend- 
ed to  direct  the  njwessment  for  taxation  ofjands 
of  the  United  States  before  the  patents  for  them 
liad  been  executed  by  the  officers  of  the  United 
States." 

The  statutes  of  Michigan  did  and  do  author- 
ize the  assessment,  taxation,  and  sale  of  lands 
for  nonpayment  of  the  ta.xes,  situated  as  those 
of  the  complainant  were.  The  lands  of  the 
complainant  had,  prior  to  their  a.ssessment, been 
purcluised  from  the  United  States,  and  he  had 
received  the  regular  certificates  of  purchii.se  and 
payment  from  the  receiver  of  public  moneys. 
These  lands  were  not,  it  is  believe*!,  sold  for 
the  taxes,  before  the  patents  were  date<l  and 
executed.  But  whether  thev  were,  or  not,  is 
not  material  to  the  right  decfsion  of  this  cause. 

The  Act  pa-ssed  by  the  legislative  council  of 
the  territory  of  Michigan,  and  approved  on  the 
22d  of  April,  1H33,  authorizes,  in  its  first  sec- 
tion,the  assessment, levy,  and  collection  of  taxes, 
upon  the  valuation  of  real  and  personal  proper- 
ty, to  be  made  as  prescribed  in  the  subsequent 
sections  of  the  same  act. 

The  2<i  section  directs  the  proper  ofticers  to 
ascertain.  as.sess,  and  make  out  a  separate  and 
distinct  list  of  the  lands  situated  in  their  rt  spe<-i- 
ive  townships,  "not  owned  by  persons  resid- 
ing in  such  township,"  and  prescrilMJs  the  man- 
ner in  which  the  lands  of  uon  residents  shall 
l>e  des^'ribed  and  entereil  in  the  assessment 
roll.s. 

This  is  precis<*lvlhe  same  language  used  with 
regJird  to  the  lands  owrn-d  by  non-residents,  and 
assessed  for  taxation,  in  the  laws  of  Michigan, 
passed  bv  her  Legislature,  after  she  became  a 
State. 

The  14th  section  of  the  Act  of  April  22, 
1833,  provides  that  whenever  the  taxes  on  lands 
of  non-residents,  jis  well  as  rei^idents,  shall  re- 
main *unpaid  for  two  years,  thu  treas  [*466 
urer  of  the  proper  county  shall  cause  so  much 
of  the  land  chargwl  with  such  taxes  and  in- 
terest, jis  shall  Ik?  neces.sary  to  pay  the  sjime.  to 
be  advertised  and  sold  for  that  purpose,  giving 
at  least  four  months'  notice,  in  certain  public 
newspapers,  of  the  time  and  place  of  sale. 

The  long  notice  directed  to  be  thus  given,  be- 
fore the  sale  could  take  place,  afTonls  conclusive 
evidence  that  the  lands  of  non  residents  living 
out  of  the  Stiite  were  included  in  the  terms  and 
provisions  of  the  act  directing  the  assessment, 
taxation,  and  sale  of  real  and  personal  estate,  if 
the  taxes  were  not  didy  jmid  llu  reon. 

The  succeeding  w'clion  of  the  law  prescribes 
the  time  within  which,  and  the  conditions  on 
which,  the  lands  in  question,  thus  asKessed, 
taxed,  and  sold  for  the  taxes,  might  l)e  re- 
deemed by  the  owners. 

I  refer  to  the  Act  of  April  22.  1838.  at  page 
88  of  the  Session  Laws  of  IS^W,  to  he  found 
here  in  the  Department  of  Stale. 

The  laws  of  Michigan  make  no  distinction 
between  the  lands  for  which  patents  have  not 
been  issued,  and  those  for  which  they  have 
been  issued,  in  providing  for  their  assessment, 
taxation,  and  sale  for  the  nonpayment  of  taxes.' 
As  soon  as  the  hinds  are  purchii><ed  of  the  Unit- 
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ed  States,  tbe  money  paid  for  them,  and  the 

duplicttle  receipts  and  certiflcates  of  piirclm'^c 
signed,  and  issued  by  the  receivers  of  the  pub- 
lic moneys  at  the  land  offices  within  tiie  Stute, 
they  bcrnmc.  nccording  to  thr  invfirialtle  inter 
pretation  of  the  tax  tawa  of  that  State,  and  the 
usage  in  their  execution,  object  of  assessment, 
taxation,  and  sulo. 

An  act  was  pab&cd  l>y  tlie  legislative  council 
of  >ficbi)^n,  and  approvt  ii  l)c<  t"iiU>er  30,  1884,  ' 
"makiiiir  the  certit1c«lt  s  of  the  purchase  of  pub- 1 
lie  lunds"  evidence  of  ilieir  possession  by  the ! 
persons  holding  such  ceriiflcates  of  purchase  of  | 
such  lands,  as  against  any  person  or  persons  not 
having  a  bt^tter  title  than  actual  possession. 
This  act  illustrates  the  general  light  in  which 
the  duplicate  receipts  or  certificatea  of  the  pur- 
chase of  public  lands,  signed  by  the  reoeivert, 
were  reviewed  by  the  If  irlMlative  authorities  of 
Michigau.  The  statute  remains  unrepealed. 
And  Tarn  not  aware  that  any  of  the  courts  of 
Michigan  have  d(  id  il  '  t'but  the  holder  of 
ft  certificate  of  puroha.sc  from  the  United  States 
cannot  maintmn  ejectin^n^  upon  it"  On 
the  contrary,  the  very  law  Tri  ikhi  these  certifi- 
cates evidence  of  posseasiou  was  intended  to 
nnthoffae  the  Iiolder  to  mdntain  action  of  eject- 
ment in  any  of  her  con-t'?,  !ind  it  expressly  pro- 
vides that  they  shall  be  evidence  in  such  courts 
that  possession  is  in  the  person  holding  the  cer- 
tificate. And,  as  secretary  of  the  legislati%t' 
council  when  the  net  wa.s  passed.  I  remember 
it  was  mftiotained  iti  debute,  that  land^  which 
had  been  purchased,  and  for  which  certificates 
of  purchase  from  the  United  States  had  been 
issued  at  the  land  offices,  were  as  lawfully  and 
rightfully  the  subjects  of  taxation  as  if  the  pat- 
ents hacf  been  issued  from  the  proper  depart- 
nu'tit  111  Washiiiirtcni.  *(Seo  tlie  Session 
Xiftwa  of  Michigan,  passed  at  the  second  i>cssiou 
of  legislative  council  in  1834.  pp.  88,  89.) 

The  Act  of  the  Le^dslalnre  of  the  State  of 
Mchigan,  approved  April  19,  1839,  makes  it 
the  duty  of  the  several  county  treasurers  to  col- 
lect all  non-resident  taxes  aswsscd  prior  to  1838. 
remaining  unpaid,  as  if  the  laws  under  which 
said  taxes  were  assessed  still  continued  in  force. 
(Sec  Ses-sion  Laws  of  pp.  IHS  and  177  ) 

An  act  tu  rt'gulate  la.\  Hah'n  for  uulhor- 
iaes  the  sale  of  all  lands  for  dehnquent  taxes  as- 
Bcs.sr-d  in  the  years  I83f5,  1837,  and  18.1H.  The 
several  county  treasurers  are  to  make  the  sales 
under  the  direction  of  the  Auditor-General. 
(See  Session  Laws  of  Michigan  of  1848,  pp.  55 
and  70.) 

It  is  clear,  then,  that  "the  lands  in  question," 
belonging  to  the  complainant,  were  authorized 
by  the  statutes  of  Michigan  to  be  assessed  for 
taxation,  and  to  be  sold  for  the  nonpayment  of 
taxes. 

It  is  equally  clear,  from  the  plain  language 
of  the  statute's,  and  from  the  pr  actical  interpre 
tation  put  upon  them  by  all  the  public  author- 
ities or  Midiigan,  that  **they  were  intended  to 
direct  the  assessment  for  taxation  of  lands"  pur- 
chased from  "the  United  States,  before  the 
patents  for  them  bad  lieen  executed  by  tbeoflB- 
cers  of  the  Uniied  Slates,"  but  after  the  money 
luid  been  paid  for  them,  and  certificates  of  pur- 
chase and  payment  had  been  received  from  the 
proper  land  officer. 

2.  To  the  question,  "whether  the  lands  in 
question  were,  before  the  dateandexecntionof 
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the  patents  for  them,  subject  to  taxation  at  sU 
by  the  State  of  Micbigan,"  I  answer  in  the  tf- 

tirmative. 

In  the  case  of  John  If.  (Mrom  et  at.  x.CharU* 
G.  ILtiniHoiti'l .  AndiUtT-Gefitml  nf  the  Sfntf. 
tried  iu  tht-  Circuit  Comt  tlie  L'oitifd  Stales 
for  the  District  of  MicliiL'an,  at  the  June  Term 
of  1842,  l>efore  ./mlm'  ^Vilkins,  it  was  decided 
that  the  entry  of  public  lands,  the  payment  of 
the  purchase  money,  and  the  certificate  of  the 
receiver,  constitutecl  such  an  equitable  interwt 
and  title  in  the  land  as  to  authorize  itstax^ion 
by  the  Stale,  and  its  sale  for  tbe  nonpajneat 
of  the  taxes. 

At  the  succeeding  October  Term  of  the  same 
court.  Jitthjc  McLean  jire^i  'ir-L ,  tl.i  (irt  i>ii''>iiof 
the  court,  at  the  preceding  term,  in  the  caat  of 
Otlrem  v.  Hammond,  ike  JtMfai9r-0Mi«r«l.  wst 
confirmed,  both  jtidires  concurring  in  opinion. 

Newspaper  reports  Of  the  case  have  alone,  a«» 
yet.  been  published.  But  tbn  docision  most  re- 
main  fresh  in  the  memoiy  of  Jfr.  iliMfjei  Mc- 
Lean, of  this  court 

In  the  case  of  Dougtoi  r.  Dongerfidi,  In  the 
Supreme  Ck)nrt  of  Onio,  the  court  stated  that 
tbe  right  to  tax  lands  within  the  borders  of  that 
Stato,before  they  become  tbe  property  of  individ- 
uals, was  a  right  whicli  had  been  exercised  from 
the  ejjrliesi  period  of  the  Stale  govern ment,  wii  li 
respect  to  all  lands  except  those  belondni:  ut 
the  United  States,  while  so  held,  or  for  a  limitpd 
period  after  the  same  *were  sold.  This  [•467 
limited  period  has  reference  to  the  five  yearv' 
exemption,  which  the  compact  of  adml<«ioo  be- 
tween the  United  States  and  Ohio  secure*  to 
purchasers  of  public  lands  in  that  State,  aftir 
they  have  made  their  purchases.  No  such  ex- 
emption is  stipulated  in  the  compact  which  td- 
rnitied  Michigan  intotli.  ruin  She  has  the 
right  to  tax  as  sooo  as  the  public  lands  are  pur- 
chased. 

Jndfjf  Tliti'hcock  adds,  in  this  same  ('iv 
that  "  if  the  right  to  tax  exists,  and  that  it  doa 
there  has  not  been  any  serious  question  for 
mnny  years  at  least,  it  would  seem  tn  follow, 
that  tiie  right  to  collect  must  also  exi.^.  al 
though  in  maktnj^  collection  it  might  become 
necessary  to  transfer  to  a  new  proprii  inr  the 
thing  taxed."  When,  however,  this  quesiiou 
"docs arise,  it  must  be  pnrel y  a  legal  ({uestioa, 
to  be  settled  by  a  court  of  law."  (TO  Wikoz, 
Uhio  liep.,  156;  see,  also.  p[).  1.54,  150.) 

In  Ohio,  it  is  well  known  that  lands  entered 
and  surveyed  in  the  military  land  district,  have 
for  years  been  taxed,  anil  sold  for  taxes,  befor? 
they  were  patented.  This  isstated  in  the  report  of 
the  case  of  Hennitk  etal.  v.  WaUare  (8  Ohio  Rep.. 
540),  where  the  court  say,  that  in  another  ctM. 
which  was  cited,  "it  was  expre.s.sly  held,  tiiai 
where  lands  tiave  been  entered  and  sunr^ed  ia 
'  the  military  land  district,  and  soM  for  tates  be- 
fore pulented.  that  when  patented,  the  jmteniec 

must  hold  the  laud  subject  to  any  claim  wbic^ . 
a  purchaser  at  tax  sale  may  have  in  oooseaoeMe 

of  such  sale."    In  the  case  of  Hennirk,  ]\i< 
I  referred  to,  the  land  was  sold  for  taxes  befurt  ^ 
I  patmted.  and  the  court  said  that  the  sale  «w ; 

legal.  <:n  fnr  ns  nnythinir  appeared  to  it  In  the  | 

case.    (8  Ohio  i^ep.,  541.) 

In  the  case  of  The  lA-A»ee  of  Stunrt  et  ai  v.  | 

P(in'j*/t  (Supreme  Court  of  Ohio.  ;it  the  Dttrm 

ber  Term,  1833,  6  Hammond,  part  1,  476.  iViU 
I  Stuart  purchased  tbe  tract  No.  6»  in  Ibe  Ssa-I 
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(lu>kv  Reserve,  in  1817,  and  made  the  first 
[•jmenl.  He  afterwards  took  the  benefit  of 
the  eieht  years'  credit,  under  the  laws  whicli 
I  tJvn  prerailed.  Stuart  did  not  complete  the 
psraeut  for  the  land  until  1880.  Four  years 
before  that  the  land  was  taxed.  The  court 
T(Hi)d  not  entertain  the  question  whether  the 
knd  was  liable  to  taxation  lief  ore  patent 
issuwl.  but  admitting  the  legality  of  the  nale  for 
uxcs.  said  that  the  legal  title  of  the  patentee 
WM  not  affected  by  such  sale.  In  other  words, 
titf  tax  title  could  not  convey  an  interest  to  the 
purcha««r  superior  to  that  of  the  owner  at  the 
lime  of  the  sale  for  Uixes. 

Id  Alabama,  before  public  lands  finally  pass 
bio  the  hands  of  the  purchaser  by  patent,  the 
<t)jl<fCtor  may  rent  at  auction  so  much  as  will 
pay  the  tax,'but  cannot  sell  until  the  title  is 
coinplete. 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  B<igneU  etnl.  v.  Brode.rick  (13  Peters, 
4i*>).  decided,  that  "  no  doubt  is  entertained  of 
tiif  power  of  the  States  to  pass  laws  to  author- 
ize purchasers  to  prosecute  actions  of  eject- 
meat,  or  ccrlificales  of  purcha-ne,  against  Ires 
passerH  on  the  lands  purchased. "  If  confiicting 
patents  issue,  the  State  courts  mav  give  effect 
to  the  better  right. 

458*]  'In  Pennsylvania,  where  the  consid- 
«ntioo  for  the  land*  has  l)een  paid,  a  survey. 
Iboittfa  unaccompanied  bv  a  patent,  gives  a  le- 
»1  r^hl  of  entry.    (3  Dall..  457.) 

The  authorities,  then,  clearly  show  that  lands 
aresttbiect  to  taxation  by  the  State,  on  certifi- 
cumoi  purchase,  before  i  he  patent  issues.  It 
voold  be  rery  extraordinary  if  an  individual 
could  purchase  lands  of  the  United  States,  set- 
lie,  improve,  and  cultivate  them,  on  certificates 
«f  porcbase.  and  yet,  because,  fn)m  the  neglect 
iM  delay  of  the  prf>ixT  department,  the  patents 
»re  not  issued  for  several  years,  they  are  ex- 
empt from  taxation,  while  his  ncightK)r  was 
fampelled  to  pay  taxes,  when  he  was  deriving 
■0  greater  advantage  from  the  possession  and 
mlLiration  of  his  land. 

Lands  purchased  and  paid  for  at  the  land  of- 
flees,  are  not  thereafter  the  property  of  the 
•  -1  States.    The  United  Slates  cannot  with 
lU  the  patents,  except  m  a  few  specified 
cuei,  M  where  the  sale  was  illegal:  where  a 
prior  sale  or  reser^'aiion.  or  a  prior  grant,  may 
'lave  been  made;  where  the  land  had  not  pre- 
»«ttiy  been  offered  at  public  sale,  or  where  it 
«d  beeo  directe<l  by  government  to  be  with- 
-Id  from  sale.    These  are  rare  exceptions,  and 
•  not  affect  or  impair  the  general  principle 
Utat.  aa  aoon  as  the  public  land  is  purchased 
nod  paid  for,  it  becomes  the  property  of  the 
irchaser.  and  may  be  sold  and  transferred  by 
.m,  a*  is  Cfmstantly  the  case,  Ijefore  it  is  pat- 
it«d.    If  the  authorities  and  decisions  were 
In  favor  of  the  right  of  the  Stjite  to  tax 
land  or  certificates  of  purchase,  reason 
»mmon  sense  wotild  demonstrate  its  equity 


follows  from  these  views,  which  show 
ids  are  subject  to  taxation  before  they 
■ft;  patented,  that  it  is  competent  for  the  State 
to  aMCSB,  tax.  and  sell  them,  as  the  property  of 
th«  owner,  as  if  they  had  iK-en  patentai. 

If.  fr.im  accident,  or  the  exceptions  adverted 
umkr  the  preceding  head,  the  certificates  of 
irebaw  should  not  be  matured  into  patents, 


the  purchaser  at  a  tax  sale  could  not  acquire  a 
belter  title  than  the  holder  of  the  certificate. 
That  18  his  risk.    But  in  the  case  of  the  pres- 
ent complainant,  it  is  not  pretended  that  his 
titles  were  not  perfected.    On  the  contrary,  I  he 
record  brought  up  here  alleges  and  admits  that 
I  the  patents  for  his  lands  were  issued  on  the 
12th  of  August.  1887.    And  this  was  before 
1  the  lands  were  sold  for  the  taxes. 
I    4.  It  is  doubted  whether  the  remctly  sought 
i  in  this  case,  by  a  bill  in  equity,  is  proper.  In 
•  the  case  of  Ostroin  v.  The  AudiUir- General,  in- 
j  volving  the  same  principles  as  the  case  of  the 
;  complainant  involves.  Judfje  Wilkins  said  that 
( the  complainants  had  an  adequate  and  com- 
[  plete  remedy  in  the  State  courts  for  any  injury 
they  might  sustain  by  the  sale  of  their  lancfs 
for  taxes,  if  the  taxation  and  sale  were  illegal. 
And  the  16th  section  of  the  Act  of  1789,  estab- 
lishing the  courts  of  the  United  States,  pro- 
vides that  suits  in  equity  shall  not  be  sustained 
in  the  courts  of  the  United  States,  in  any  case 
where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law. 

*Mr.  Jtiittife  McLean  tlelivered  the  (♦459 
opinion  of  the  court : 

The  complainant  filed  bis  l)ill  in  the  Circuit 
Court  of  tJie  L'nited  Stales,  in  Michigun.  slat- 
ing that  he  is  the  owner  in  fee  simple  of  cer- 
tain lands  lying  in  Genewe  County,  amounting 
to  three  thousand  five  hundred  and  forty-nine 
and  seventv  one  hundredths  acres,  and  of  the 
value  of  *7.50().  That,  in  1886.  he  entered 
these  lands,  paid  for  them,  and  receive<l  from 
the  land  ofBce  a  final  certificate.  Patents  were 
issueil  for  them  on  the  I'ith  of  August.  1837. 
That  the  delay  in  issuing  the  patents  was  not 
at  the  instance  of  complainant.  Before  the 
emanation  of  the  patents,  the  lands  were  as- 
sessed for  taxation,  and  sold  by  the  defendant 
for  the  taxes  thus  assessed.  Two  years  are  al- 
lowenl  the  owner  to  redeem  the  land  by  the  act 
of  Michigan,  on  the  payment  of  the  tax.  charges, 
and  interest,  at  liie  nite  of  twent}*  per  cent. 
|>er  annum.  When  this  bill  was  filed,  the  time 
of  redemption  had  not  expired.  The  l)i]l  prays, 
that  the  assessment  and  sale  may  Ih'  declared 
illegjil  and  void,  und  that  the  defendant  may 
l)e  enjoinwl  from  conveying  the  land,  and  other 
relief.  A:c. 

The  case  was  considered  as  on  a  demurrer  to 
the  bill,  and  on  the  argument,  the  opinion  of  the 
judges  were  opposed  on  the  following  ixnnts: 

1.  ••  Whether  the  statutes  of  the  State  of 
Michigan  did.  in  fact,  authorize  the  as.ses.sment 
and  sale  of  the  lands  in  (juestion,  an<l  whether 
said  statutes  were  intended  to  direct  the  assess- 
ment for  taxation  of  lands  of  the  United  States, 
before  the  patenls  for  them  had  l)een  executed 
by  the  otlieers  of  the  United  States. 

2.  "Whether  the  lands  in  question  were, 
iK'fore  the  date  and  execution  of  the  patents 
for  them,  subject  to  taxation  at  all  by  the  State 
of  Michigan. 

3.  •*  Whether  If  they  were  subject  to  taxa- 
tion, by  the  State,  before  the  execution  of  the 
patents  for  them,  it  was  competent  to  assess, 
and  tax.  and  sell  them,  as  the  aljsolute  properly 
of  the  comnlainant.  and  at  their  full  value,  as 
if  he  owned  them  in  fee. 

4.  "Whether  the  reme<ly  by  bill  in  etjuily, 
1  and  Ihe  relief  sought,  are  pro|)er." 
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The  l8t  section  of  the  Act  of  the  23d  of  April,  | 
1833,of  the  territory  of  Michigan,  provides  "  that 
the  taxes  hereaftei  to  be  levied  Id  the  territory 
shall  be  assessed,  levied,  and  paid  iu  the  man- 
ner hereinafter  mentioned,  upon  a  valuation  of  : 
real  and  jxTsonal  estate,"  &c.  , 

Uy  the  2d  section  the  assessors  of  the  differ- ' 
ent  districts,  "according  to  the  best  evidence' 
in  their  power."  are  required  to  make  out  "a 
list  or  schedule  of  all  the  taxable  property  in 
the  same,"  and  bring  the  said  lists  or  schetiules  | 
together,  and  jointly  value  the  property  named 
in  each,  and  set  down  in  their  assesHineut  roll 
the  value  of  buildings  in  such  township,  owned 
or  possessed  by  any  person  residing  in  such 
township.  «&c.  "  And  the  assessors  shall  ascer- 
460*]  tain  *what  lands  are  situated  in  their 
townships,  not  owned  by  persona  residing  in 
such  townships,  and  shall,  in  their  assessment 
rolls,  separate  from  the  assessments  made  the 
estates  of  non-residents,  and  designate  such 
land  in  the  following  manner:  if  the  estate  be 
a  patent  or  tract  of  land  of  the  subdivision  of 
which  the  assessors  cannot  obtain  correct  in- 
formation, they  shall  enter  the  name  of  the 
patent  or  tract,  if  known  by  any  particular 
name,  without  regarding  who  may  be  the  owner 
thereof ;  and  if  such  tract  be  not  known  or  des- 
ignated by  any  particular  name,  they  shall 
slate  by  what  other  land  the  same  is  bounded, 
and  shall  set  down  the  quantity  of  land  con- 
tained therein  in  the  proper  columns  for  that 
purpose."  By  the  14th  section,  the  tax,  inter- 
est, and  charges  thereon,  constitute  a  lien  on 
the  land,  though  aliened,  and  unless  paid 
within  two  ye»irs  from  the  Isl  of  May  succeed- 
ing the  assessment  of  such  tax,  the  treasurer  of 
the  proper  county,  after  giving  notice,  is  re- 
quiretl  to  sell  the  same.  And  if  the  person 
claiming  title  to  said  lands  shall  not  pay  to  the 
treasurer,  for  the  use  of  the  purchaser,  his 
heirs  or  assigns,  the  sum  paid  by  him  for  tiif 
lands,  with  Interest  at  the  rate  of  twenty  per 
cent,  per  annum,  the  treasurer  shall  execute  to 
the  purchaser,  his  heirs  or  assigns,  "a  convey- 
ance of  the  lands  m  sold,  which  conveyance 
shall  vest  in  the  person  or  persons  lo  whom  it 
shall  be  given  an  absolute  estate  in  fee  simple. 
&c. ;  "and  such  deed  may  be  given  in  evidence, 
and  recorded  in  the  same  manner  and  with  like 
effect  as  a  dee<l  regularly  acknowledged  bv  the 
grantor  may  be  given  in  evidence  and  re- 
corded. " 

It  is  first  contendetl  "that  the  statutes  of 
Michigan  did  not  embracx;  the  land  in  (}ue8tion, 
and  were  not  intended  to  authorize  their 
assessment." 

In  answer  to  this,  it  may  be  smd.  that  a  dif- 
ferent construction  has  been  put  upon  the 
above  statutes  by  the  authorities  of  the  tern- 
tory,  and.  also,  of  the  State  since  its  admission 
into  the  Union.  The  practical  construction  of 
local  laws  is,  perhaps,  the  best  evidence  of  the 
intention  of  the  law  makers.  The  courts  of  the 
United  States  adopt  as  a  rule  of  decision  the  es- 
tablished construction  of  local  luws.  And  it  can- 
not be  material,  whether  such  construction  has 
been  established  by  lung  usage  or  a  judicial 
decision. 

But  indejHjndently  of  the  force  of  usage,  we 
think  Uie  construction  is  sustuinable.  When 
the  land  was  purchased  and  paid  for,  it  was  no 
longer  the  property  of  the  Lnite<l  States,  but 
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of  the  purchaser.  He  held  for  it  a  final  cer- 
tificate, which  could  LO  more  be  cancelled  by 
the  United  States  than  a  patent.  It  is  true,  if 
the  land  had  been  previously  sold  by  the  United 
States,  or  reserved  from  sale,  the  certificate  or 
patent  might  be  retalle<l  by  the  Uniietl  Stati-s, 
as  having  been  issued  through  mistake.  Intiii» 
respect  tnere  is  no  difference  between  the  cer- 
tificate holder  and  the  patentee. 

It  is  said,  the  fee  is  not  in  the  purchaser,  but 
in  the  United  States,  until  tlie  patent  shall  be 
issued.  This  is  so.  technically,  at  law.  but  not 
•in  e<iuity.  The  land  in  the  hands  of  [*461 
the  purchaser  is  real  estate,  descends  to  bi< 
heirs,  aud  does  not  go  lo  his  executors  or  ad- 
ministrators. In  every  legal  and  equitable 
aspect  it  is  considered  as  belonging  to  the 
realt>'.  Now,  why  cannot  such  property  be 
taxed  by  its  proper  denomination  as  real  estaief 
In  the  words  of  the  statute.  "  as  lands  owned 
by  non-residents."  And  if  the  name  of  ihe 
owner  could  not  be  ascertained,  the  tract  was 
required  to  l>e  described  by  its  boundaries  or 
any  particular  name.  We  can  entertain  no 
doubt  that  the  construction  given  to  this  act  by 
the  authorities  of  Michigun,  in  regard  to  the 
taxation  of  land  sold  by  the  United  States, 
whether  patented  or  not.  carried  out  the  lotcD- 
lion  of  the  law  making  power. 

But  it  is  insisted,  "  that  the  lands  in  question 
were  not,  before  the  date  and  execution  of  the 
patents  for  them,  subject  to  taxation  at  all  by 
the  State  of  Michigan. 

It  is  supposed  that  taxation  of  such  lands  is 
"an  interference  with  the  priniark-  di«>po>ilioD 
of  the  soil  by  Congress,"  in  violation  of  the 
ordinance  of  1787;  and  that  it  is  "  a  tax  oo  the 
lands  of  the  United  Slates,"  which  is  inhituted 
by  the  ordinance.  Now,  lands  which  hare 
been  sold  by  the  United  States  can  in  no  wnw 
be  called  the  properly  of  the  United  States. 
Tlu'V  are  no  mori-  the  property  of  the  Lniied 
States  than  lands  patented.  So  far  as  the  rigbta 
of  the  purchaser  are  considered,  they  are  pro- 
tected under  the  patent  certiticate  as  fully  M, 
under  the  patent.  Suppose  the  officers  of  I 
government  had  sold  a  tract  of  land,  reoeit 
the  purchase  money,  aud  issued  a  palCDt  cer- 
tificate, can  ii  be  contended  that  tbey 
sell  it  again,  and  convey  a  good  title? 
could  no  more  do  this  than  they  couM  seil  1 
a  second  time  which  bail  been  preriouslj  pti- 
enti*il.  When  sold,  thegovcmment, until  theptt- 
ent  shall  issue,  holds  the  mere  lecal  title  for  the 
land  in  trust  for  the  purchaser:  and  any 
purchaser  wouUi  lake  the  land  charged 
the  trust. 

But  it  is  sup}^)08e<I  that  becauae  on 
tificutes  patents  may  not  be  issued, 
unpatented  land  is  an  fnterferonce  "  witli 
primary  dis{>osition  of  the  land."  And  iliii 
that  in  the  case  of  (htrvm  v.  JJammond^Ai 
Oeneral  of  JUicJiigan.  before  the  Circuit  Court ', 
in  1842,  out  of  one  hundre<l  certiflcatee  [ 
were  refused  on  fourteen  of  them;  tbal 
lauds  had  been  sold  for  taxes  and  csooTCTcdj 
under  the  statutes  of  Mic  >  and  thai 

United  States  eithn  rctaiii  lands  or 

conveyed  them  to  third  parties. 

Michigan  dot's  not  warrant  the  title  to 
sold  (or  taxes.    The  deed,   by  the 
wortls  of  the  statute,  when  duly 
recorded,  ' '  may  be  given  in  ovideooe  la 
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same  manner,  and  with  like  effect,  as  a  deed 
Tvguinrly  acknowledged  by  the  grantor,"  &c. 
The  government  has  no  right  to  refuse  a  patent 
to  a  bona  fide  purchaser  of  land  oflferetl  for 
nie.  But  where  there  has  been  fraud,  or  miK- 
take.  the  patent  may  be  withhold,  and  every 
purchaser  at  a  tax  sale  *incur8  the  riKK 
!y  the  validity  of  the  litie  he  purchases. 

:e  incurti  the  same  risk  after  the  emanation  of 
u»e  patent.  But  how  this  interfcn's  with  "  the 
primary  disposition  of  the  public  lands."  by 
the  United  States,  is  not  perceived.  The  sale 
for  taxes  is  made  on  the  presumption  that  the 
purchase  from  the  government  lias  Iwen  fxma 

if,  and  if  not  so  made,  the  purchaser  ut  the 
mle  acquires  no  title,  and  consequently  no 
embtrrassment  can  arise  in  the  future  disposi- 
tion of  the  same  land  b^  the  trovernment. 

It  b  known  to  be  universally  the  practice  in 
the  west,  where  lands  are  purchased  for  a  resi- 
deooe  and  cultivation,  that  the  purchaser  enters 
inuned lately  into  the  {K)sseH8ion  of  them.  And 
it  may  also  be  otmerved,  that  in  all  the  new 

'ates.  lands  purchased  of  the  United  Stiites 
ii^Te  uniformly  been  held  liable  to  be  taxed 
before  they  arc  patente<l.    And,  indeed,  in 

'hio.  under  the  credit  system,  lauds  were 
■ixed  after  the  expiration  of  tive  years  from 
the  time  of  their  purchase,  although  they  had 
Bol  been  paid  for  in  full.  There  was  no  com- 
rr\tX  made  with  Michigan,  as  with  Ohio,  not 
tax  lands  sold  by  the  United  States  until 
after  the  expiration  of  tive  years  from  the  time 
of  «le.  The  court  think  that  the  lands  in  ques- 
taoo  were  liable  to  taxation  under  the  authorities 
of  Michigan. 

It  is  contended  "  that  such  lands  should  not 
taxed  at  their  full  value,  nor  should  they  be 

ki  u  if  the  claimant  owned  them  in  fee." 

The  stJUute  does  provide  that  the  convey- 
•aoe,  under  a  tax  sale,  "  shall  vest  in  the  pur- 
rhwer  an  absolute  estate  in  fee-simple,"  &c. 
Two  Tears  and  more  are  re(}uired  to  elapse 
after  the  tax  shall  become  due.  before  the  land 
is  liable  to  be  sold :  and  the  deed  is  not  to  be 
exeeated  before  the  laf^tse  of  two  years  after 
the  lale,  during  which  time  the  owner  has  a 
rigbt  to  redeem.  This  is  a  tardy  proceetiing, 
and  gives  ample  time  to  non-residents  for  the 

Cyment  of  their  taxes,  &c.  The  land  should 
csUnuted  at  its  full  value,  as  the  owner, 
having  paid  for  it,  is  subjected  to  no  additional 
diarge  for  the  obtainment  of  the  patent.  And 
allbough  the  statute  may  purport  to  give  a 
U^ber  interest  in  the  laud  than  the  owner 
coald  convey,  yet  it  does  not  follow  that  such 
title  is  ino[>erative.  It  must  at  least  convey 
the  interest  which  the  owner  has  in  the  lands. 
t>i  a  may  be  that  a  higher  interest  is  conveyed. 
Bui  wttcther  such  a  conveyance  shall  take 
tfect  in  fee,  under  the  statute,  when  exe- 
cuted, or  when  the  patent  shall  be  issued,  or  at 
anv  time,  it  cannot  Ite  necessary  now  to  in- 
qtnre.  The  only  inquiry  is,  whether  the  land 
■boold  not  be  estimated  at  its  full  value,  and 
<<»kl  by  the  State  for  the  tax  regularly  assessed 
;ioa  iU  The  effect  cf  the  title  is  not  now 
i«fofe  ua  for  considfniiion.  The  conveyance 
of  real  estate,  whether  bv  deed  or  by  operation 
of  kw.  is  subject  to  the  law  of  the 'State;  and 
il  ia  dilticult  to  say  that  any  restraint  cun  be 
Spotted  upon  the  ItK-al  power  on  this  subject. 
'  cannot,  l»owever,  convey  a  letter  title  to  the 
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land  sold  for  taxes  than  the  owner  of  such  land, 
*to  whom  it  stands  charged,  possessed  [*403 
at  the  time  the  taxes  constituted  a  lien,  or 
when  the  land  was  sold.  Whether  the  I^egis- 
lature  may  not  change  the  character  of  a  title, 
so  as  to  make  that  a  legal  title  which  before 
was  only  an  equity,  is  a  very  differenf  ques- 
tion. 

In  the  case  of  The  Tjt*»ce  ofWiilhic<  v.  Seiiumr 
It  ml  Renkh  (7  Ohio  Hep..  156),  the  court  held 
"that  a  purchaser  at  a  sale  for  taxe-s  can  ac- 
quire a  right  which  can  be  enforceil  in  e(piity. 
although  he  hjis  l)een  defeated  at  law.  '  But 
that  c»ise  grew  out  of  the  pe<-uliar  phrii-seology 
of  the  statute.  It  was  also  decided  that 
*•  where  lands  have  l>een  entered  and  surveyed 
in  the  military  district,  and  sold  for  taxes 
before  patentetl.  that  when  patented,  the 
patentee  should  hold  the  land  stibjcct  to  any 
claim  which  a  purcha-ser  at  tax  sale  may  liave 
in  conse<|uence  of  such  sale."  And  in  lAaaee 
of  Stuart  v.  O.  PnrMi  (6  Ohio  Rep..  477).  that 
a  purchaser  of  land  at  a  tax  .sale,  before  a 
patent  was  issued,  could  not  set  up.  in  an  action 
of  ejectment,  the  tax  deed  against  the  patentee. 
In  Ihiughnuf  v.  Dange r field  (io  Ohio  Rep.,  156), 
the  court  say,  in  reference  to  taxing  lands 
Iwfore  the  patent  has  been  issued.  "  if  the  right 
to  tax  exists,  and  that  it  does  there  hiis  not 
been  any  serious  question  for  many  ^'ears  at 
least,  it  would  seem  to  follow  that  the  right  to 
collect  must  also  exist." 

Under  the  Michigan  statutes,  we  have  no 
doubt,  the  law  making  power  intended  to  tax 
lands  that  had  been  entered  and  paid  for,  as 
the  lands  in  question,  and  that  it  had  tlie 
power  to  imfKxje  the  tax.  The  nature  of  the 
title  of  such  lands,  under  a  tax  sale,  not  being 
involvetl  in  the  points  certified,  we  will  not 
further  discuss. 

In  regard  to  the  fourth  point  certified,  we 
entertain  no  doubt,  that,  in  a  pro|)er  case, 
relief  may  be  given  in  a  court  of  equity.  This 
may  be  done  on  the  ground  to  prevent  a  cloud 
from  iK'ing  cjist  on  the  complainant's  title,  or 
to  remove  such  cloud ;  to  prevent  multiplicity 
of  suits,  or  to  prevent  an  injuriotis  act  by  a 
public  oflker.  for  which  the  law  might  give  no 
adequate  redress. 

We  an*trer  aU  Uie  questions  certified  in  the 
affirmatite. 

Cited-8  How..  482:  4  How.,  19;  9  How..  447;  4 
Wall.,  219;  2Sawy.,455. 


•JOHN  LANE  AND  SARAH  C.  [MO* 
LANE,  wife  of  the  said  John,  and  ELIZ- 
ABETH IRION,  an  infant  under  twenty  one 
years,  who  sues  by  John  Lank,  her  next 
friend,  Complainantt  and  Appellants, 

9. 

JOHN  W . VICK,  SARGEANT  8.  PRENTISS 
ET  AL.,  Defendants. 

WiU  devising  land^,  cnnstruction  of— thin  court 
not  bound  by  construction  made  by  iMate  court. 

Newit  Vick  made  the  following'  devises,  viz.: 
2d.  1  will  nnd  l)e<|Ui'atli  unto  niy  Ix-loved  wife. 
Elizalteth  Viclc.  one  equHl  sitare  of  all  uiy  iHrrsonal 
eoiatc,  as  is  to  be  divided  t)etweeii  lieraud  nil  of  my 
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children,  as  her  own  rifirht,  and  at  her  own  disposal 
durioK  her  nHtunil  lifo;  and  also,  for  the  term  of 
her  life  on  I'lirth.  tht-  tract  of  land  at  the  Open 
WiKxls  on  whieh  I  now  reside,  or  thetracta  ne«ir  the 
river.  Jis  she  may  choose,  reservintr  two  hundred 
acres,  however,  on  the  upper  part  ot  the  uppermost 
tract,  to  bo  laid  off  in  town  lots  at  the  discretion  of 
my  executrix  and  executors. 

3d.  I  will  and  dispoMe  to  each  of  mv  dauiphters, 
one  equal  portion  with  my  sons  and  wife,  of  all  my 
per«ional  estate  as  they  come  of  ajrc  or  marry  ;  and 
to  mj' sons,  one  e<jual  part  of  said  personal  estate 
as  they  wme  of  awe,  tojrether  with  all  of  my  lands, 
all  of  which  lands  1  wish  to  be  appraised,  valued, 
Bnddi\i(led  when  my  son  Westl<-y  arrives  at  the 
Bffe  of  twenty-one  years,  the  said  Wcstley  having 
one  part,  and  my  son  William  havlntr  the  other 
part  of  the  tracts  unclaimed  by  my  wife,  Elizabeth ; 
and  I  be«iueath  to  my  son  Newit,  at  the  death  of  my 
Bald  wife,  that  tract  which  nhe  may  nreter  to  oc- 
cupy. I  wi«h  it  to  be  distinctly  unnerstowl,  that 
that  part  of  my  estate  which  my  son  Hartwell  has 
received  shall  be  valued,  considered  as  his,  and  as  a 
piirt  of  his  portion  of  my  estate. 

I  wish  my  executors,  furthermore,  to  remember, 
that  the  town  lots  now  laid  olT.  and  hereafter  to  bo 
laid  off,  on  the  aforementioned  two  hundred  acres 
of  land,  should  be  sold  to  pay  niy  Just  debts,  or 
other  eng^ajrements.  in  preference  to  anv  other 
of  my  prt)perty,  for  tho  use  and  benefit  of  all  my 
heirs. 

From  the  provisions  of  the  will  it  appears  not  to 
have  been  the  intention  of  the  testator  to  In- 
clude the  town  lots  in  the  devise  of  his  lands  to  his 
sons. 

Hut  these  town  lots  must  be  sold,  after  the  pay- 
ment of  debts,  for  the  use  and  benefit  of  all  the  heirs 
of  the  testator. 

The  mere  construction  of  a  will  by  a  State  court, 
does  not,  as  tho  construction  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  courts 
of  the  rnitfHl  States.  If  such  construction  by  a 
State  court  had  been  lonjr  BC<iuiesced  in,  so  as  to 
become  a  rule  of  property,  this  court  would  fol- 
low it. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  Stales  for  the  Southern 
District  of  Mississippi,  fitting  as  a  court  of 
equity. 

The  case  was  this: 

In  1819.  Newit  Vick.  a  citizen  of  the  State  of 
Mississippi,  died,  leaving  a  wife  and  the  follow- 
ing children: 

Sons — Hartwell  Vick,  .Tohn  Westley  Vick, 
William  Vick.  Newit  H.  Vick. 

Daughters — Nancy.  Sarah.  Mary,  Eliza, 
Lucv,  Matilda,  Amanda.  Martha,  Emily. 

The  wife,  however,  died  in  a  few  minutes  after 
her  husband. 

In  October,  1819,  the  will  of  the  deceased 
was  admitted  to  probate  in  the  Orphan's  Court 
of  Warren  County,  and  was  as  follows: 

"  In  the  name  of  God,  Amen!  I,  Newit 
Vick,  of  Warren  County,  and  State  of  Missis- 
aipni,  l)eing  of  perfect  mind  and  memory,  and 
4o5*]  •calling  to  mind  the  mortality  of  life, 
and  knowing  that  it  was  appointed  for  all  men 
once  to  die,  do  make  and  ordain  this  my  last 
will  and  testament,  in  the  manner  and  form  fol- 
lowing, to  wit : 

"  Primarily,  and  first  of  all.  I  give  and  dis- 
pose my  soul  into  the  hands  of  Almighty  God. 
who  gave  it.  and  my  l)ody,  I  recommend 
to  be  buried  in  a  Christinnlike  and  decent 
manner,  according  to  the  diHcri'tion  of  my  ex- 
ecutors. 

"  2<1.  I  will  and  Ijcqueath  unto  my  Ijcloved 
wife,  Elizabeth  Vick,  one  (Mpml  share  of  all  my 
porH)nal  estate,  as  is  to  be  (lividj'd  between  her 
and  all  of  mv  children,  as  her  own  riirht.  and 
at  her  own  cfisposal  during  her  natural  life;  and 
also,  for  the  term  of  her  life  on  earth,  the  tract 
of  land  at  the  Open  Woods  on  which  I  now  re- 

682 


side,  or  the  tracts  near  the  river,  as  she  may 
choose,  reserving  two  hundred  acres,  however, 
on  the  upper  part  of  the  uppermost  tract,  to  be 
laid  off  in  town  lots  at  the  discretion  of  my  ex- 
ecutrix and  executors. 

"3d.  I  will  and  dispose  to  each  of  my 
daughters,  one  etpial  proportion  with  my  soos 
and  wife,  of  all  my  (personal  estate  as  they  come 
of  age  or  marry:  and  to  my  sons,  one  equal 
part  of  said  personal  estate  aisthey  comeof  acc, 
together  with  all  of  my  lands,  all  of  which 
lands  I  wish  to  be  appraisetl,  valued,  and  di- 
vided when  my  son  Wesllcy  arrives  at  the  age  of 
twenty-one  years,  the  said  Westley  bavine  one 
part,  and  my  son  William  having  the  other  part 
of  the  tracts  unclaimed  by  my  wife.  Elizabeth; 
and  I  betpieath  to  my  son  Newit.  at  the  death 
of  my  said  wife,  that  tract  which  she  may  pre^ 
fer  to  occupy.  I  wish  it  to  be  distinctly  tinder 
stood,  that  that  part  of  my  estate  which  my 
son  Hartwell  has  received  shall  be  valued,  coo 
sidered  as  his,  and  as  a  part  of  his  portion  of 
my  estate. 

"  4th  and  last.  I  hereby  nominate  and  appoint 
my  beloved  wife  Elizjibeth,  my  son  Hartwdl. 
and  my  nephew  Willis  B.  Vick,  my  sole  and 
only  executrix  and  executors  of  this  my  last 
will  and  testament.  It  is,  however,  further- 
more my  wish  that  the  aforesaid  Elizabeth 
should  keep  together  the  whole  of  my  property, 
both  real,  personal,  reserving  the  provisions  be- 
fore made,  for  the  raising,  educating,  and  ben- 
efit of  the  before  mentioned  children. 

"  It  must  be  rememberetl,  that  the  lot  of  two 
acres  on  the  bank  of  the  river  on  which  a  saw- 
mill house  is  erected,  belongs  to  myself,  too 
Hartwell,  and  James  H.  Center,  when  the  said 
Center  pays  his  proportional  part. 

I  wish  my  executors,  furthermore,  'o  re- 
member, that  the  town  lots  now  laid  off.  and 
hereafter  to  be  laid  off.  on  the  aforementioiied 
two  hundred  acres  of  land,  should  be  sold  to 
pay  my  just  debts,  or  other  engajremenfs,  in 
preferenc*;  to  any  other  of  my  property,  for 
the  use  and  benefit  of  all  my  heirs,  aad  that 
James  H.  Center  have  a  title  made  to  him  for 
one  lot  already  laid  off  of  half  an  acre  in  aid 
two  hundred  acres,  and  on  which  hehaabuiki- 
ed,  when  he  pays  to  my  executors  the  sum  of 
three  hundre<i  (dollars. 

♦"  In  testimony  whereof,  I  have  here-  ['^IMl 
unto  set  my  hand  and  seal,  this22d  day  of  Au- 
gust, in  the  year  of  our  Ix»rd  1819. 

"  The  words  interlined,  '  for  the  use  and 
benefit  of  all  my  heirs,'  before  signed. 

"FosTRR  Cook,         Newit  Vick.  [seal.] 

"Edwin  Cook, 

"B.  Vick." 

The  wife  being  dead,  Hartwell.  one  of  tb* 
executors,  virtually  renounced  the  executonhip» 
and  Willis,  the  other  executor,  gave  the  iiccr»^ 
sary  bond  and  took  out  letters  testamezktxrr; 
but  being  in  bad  health,  he  was.  with  hi*  o«m 
consent,  rein(>ve<l.  John  Lane,  one  of  tb« 
complainants,  who  had  married  8«rab.  ooe  of 
the  daughters  of  the  test.itor.  then  took 
letters  of  administration  w  iih  the  will 
and  filed  accounts,  from  time  to  time, 
the  year  1829.  when  he  filed  his  final 
and  was  diM'hartrtHl.  He  reported  the  Ml* 
sixty-seven  town  lota  at  rariotis  prion  t9 
various  persons.  The  debts  o'  the  testator  vcw 
all  paid. 

'  HOWABP  IL 


Lank  bt  al.  v.  Vick  et  al. 
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In  1831,  John  Wcstley  Vick  sold  a  portion  of 
his  inffresl.  which  was  suMivided  by  sundry 
)Vim  conTpynnces,  and  came  into  the  possession 
of  setcral  holders. 

In  1838.  the  plaintiffs,  being  residents  of 
Loui<<iana  and  Tennessee,  t^led  their  bill  against 
all  the  other  descendants  of  the  testator,  and 
I  lununts  under  them.  It  reciteil  the  facts  above 
•^■i  forth,  and  prf)ccede<l  thus: 

■'Tour  orators  would  further  allege,  that 
*nne  v«irs  since  the  said  Willis  H.  Vick  de- 
pu\(e6  this  life,  and  that  for  some  years  all  the 
eawafors  of  the  last  will  and  testament  of  said 
Xewit  Vick  have  been  dead.  Your  orators  al- 
lece.  that  only  a  few  lots  had  lieen  laid  off  and 
md  by  Newit  Vick.  in  his  lifetime,  and  that 
roor  orator.  John  I^ne,  as  lulministrator,  with 
^  will  Annexed,  laid  off  by  aciiiul  survey  the 
■Utown  of  Vicksburg,  off  of  the  upper  end  of 
the  uppermost  tract,  referred  to  in  said  will; 
vbich  will,  as  your  honors  will  perceive,  di- 
rected the  same  to  be  done.  Lots  and  parts  of 
loto  bmve  l)een  sold  from  time  to  time  by  the 
■U  ■dministrator.  and  the  amounts  of  the 
nlei  applied  to  the  payment  and  liquidation 
oi  the  debts  of  the  said  Newit  Vick,  until  all 
thedebtf  which  he.  the  said  Newit  Vick.  owed, 
90  far  aa  are  known,  have  been  paid  off  and  dis- 
charged. 

"  Tbey  would  further  state,  that  there  yet  re- 
Biaiii  kits  and  parts  of  lots,  and  parcels  of 
fTOODd  in  said  town,  and  on  said  two  hundred 
•erea,  whi<:h  are  unsold,  and  more  esiM'cinlly. 
tliat  part  of  said  town  known  by  the  name  of 
'Commoas.'  and  *  Levee  Street.'  which  have 
deaoended  to  the  heirs  of  said  Newit  Vick, 
hentamfler  mentioned.  They  would  further 
repreaent,  that  the  |)owers  of  said  Lane,  admin- 
iicrator.  to  sell  the  unsold  lots,  parcels  of  ground, 
aa  aboTe  stated  aforesaid,  have  ))een  doubted 
aad  bcoagbt  into  question,  which  renders  it  to 
tdm  •  natter  of  prudence  and  sound  discretion 
407*1  to  •stop  the  sales,  since  the  debts  of 
V.  -grit  Vick  have  been  paid,  and  ask  the  advice 
'his  honorable  court,  sitting  in  chancery, 
*bo  have  the  burden,  and  whose  duty  it  is  to 
explain  the  nature  of  all  trusts  and  decree  the 
Mtfarmance  of  the  ««me,  to  sav  what  shall  Ih; 
aooe  with  the  residue  of  tlie  unM)ld  lots, 
and  parts  of  lots,  commons.  Levee  Street, 
iec.,  in  said  town,  and  on  said  two  hundred 


Tt  concluded  thus: 
Your  orators  pray  your  honors,  uptin  a  final 
•ig  of  this  cause,  to  decn'e  a  division  and 
lon  of  the  aforesaid  lots,  parts  of  lots, 
imons.  and  I^vee  Street,  to  Ikj  made  be- 
•■    •  '  "lip  o'lier  heirs  of  Newit  Vick: 

.   .   iiii.in;.-  shall  be  put  into  {x*- 

of  the  port  allotted  to  her  or  them,  and 
iJ  ■  I  Tils  shall  account  for  the  rents 

'  .  h  they  have  n*spectivelv  re- 

1     Or  if  a  partition  and  division  of  the 
>  !  -iforesaid,  as  above  asked  for.  is  not,  in 
»n  of  this  honorable  court,  currying 
if  the  testator,  Newit  Vick.  into  full 
iete  effect,  according  to  the  true  in- 
rnmning  thereof,  then  may  your  hon- 
d  order  the  saiii  John  Lane,  a<l- 
I   with  the  will  annexe<I,  to  procee*! 
id  grounds,  tipon  such   tenns  and 
1  may  deem  proptjr,  and  then  dis- 
\i,<  aiuney'amoug  the  several  claimants, 

-"N.VJID  3. 


according  to  their  respective  interests,  and 
grant  all  such  other  relief  as  to  justice  may 
belong." 

Soine  of  the  defendants  answered  the  bill, 
admitting  the  truth  of  its  slatement^i,  and  con- 
curring in  the  prayer  for  a  division,  "among 
the  several  claimants,  according  to  the  nature 
and  extent  of  them  as  heirs,  and  also  under  the* 
will  of  Newit  Vick;"  others  concurred  genen^l- 
ly.  and  prayed  that  their  parts  might  Ik;  allotted 
to  them. 

The  parties  made  defendants  as  vendees,  &c. . 
to  wit,  Prentiss,  Ac,  dcmurn*<l  to  the  bill;  and 
the  cause  In-ing  set  down  for  hearing  on  this 
state  of  preparation,  the  court,  in  June.  1842, 
sustained  the  demurrer,  and  dismiswKi  the  bill. 

From  this  dc*<'ree  the  complainants  apjK'uled. 

Mr.  lien  Hardin  (in  print)  for  the  plaintiffs 
in  error. 

}fr.  ('rittfmU'n  for  the  defendants  in  error. 
This  is  one  of  the  cjises  which  was  argued 

during  an  unavoidable  absence  of  the  reporter; 

and  fiitliough  he  is  enal)I<Ml  to  give  ^fr.  Ilardiu'a 

argument,  he  regrets  that  he  cannot  furnish 

that  of  Mr.  Uriti4fmUn. 

Mr.  Hardin,  after  stating  the  case,  proceeded 

thus; 

From  the  face  of  the  will,  and  also  the  state- 
ments of  the  bill,  it  apjM'ars  that  the  testator 
owne<i  a  tract  of  land  in  the  OjH-n  Woods,  a 
few  miles  from  the  Mississippi  Rjver,  on  which 
he  resided  al  his  *death;  anu  also  two  [*408 
tracts  and  parcels  of  land,  included  in  one  sur- 
vey, on  the  Mississippi,  immediately  below  and 
a<ljoining  the  Walnut  Hills.  The  lands  on  the 
Mississij)pi  had  only  been  Hurveye<l  when  the 
testator  die<l.  and  patented  after  his  death. 
The  second  clause  in  the  will  gives  to  the  wife 
of  the  testator,  "  for  the  term  of  her  life  on 
earth,  the  tract  of  land  at  the  ()j>en  Woo<is,  on 
which  he  then  resided,  or  the  tracts  near  the 
river,  as  she  may  choose,  reserving  two  hundred 
acres,  however,  on  tin-  upp«-r  part  of  the  up- 
permost tract,  to  1k!  laid  off  in  town  lots,  at 
the  discretion  of  my  executrix  and  executors." 
The  court  will  perceive  that  the  two  hundred 
acres,  on  which  the  town  was  to  be  laid  off,  are 
expressly  r(«erved  out  of  the  devise  to  the 
wife  of  the  testator.  In  the  third  clause  of  the 
will  there  is  the  following  devise:  "  And  to  my 
sons,  one  equal  part  of  mv  said  personal  estate 
as  they  come  of  age.  togetfier  with  all  my  lands, 
all  of  which  lands  I  wish  to  Ik*  api)niise<i,  val- 
uetl.  and  divided,  when  my  son  West  ley  arrives 
al  the  age  of  twenty-one  years;  the  said  Westley 
having  the  one  part,  and  my  son  William 
having  Uie  other  part  of  my  tracts  unclaimed 
by  mv  wife  Klizalx'th;  and  I  iM-queath  to  my 
son  I^ewit,  at  the  death  of  my  said  wife,  the 
tract  she  may  prefer  to  occupy. "  The  auesiion 
from  this  clau.se  is,  what  lands  were  disposed 
of  by  it?  I  contend  it  is  all  his  lands,  except 
the  two  hundre<l  acres  directed  to  be  laid  »)ff 
into  town  lots,  because  the  ol)jecls  the  te8tat<ir 
hail  in  view  in  laying  off  the  town  into  lots, 
and  selling  the  same  for  the  payment  "of  his 
debts  and  liabilities,"  are  ullerlv  inconsistent 
I  and  inconuiatible  with  tlevisinglbe  same  awa^ 
to  his  .sons.  And  the  expression  "all  my  lands  ' 
\  must  be  tmderst<x)d  to  mean,  except  the  two 
hundrefl  acres  n-served  for  the  town.  Should 
it  be  contended  that  the  expression  "all  my 
i  lands"  will  embrace  the  two  hundred  acres  to  be 
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laid  off  into  tf       lots.  leaving  the  executors 

Sower  to  M-li  so  mucii  of  it  as  would  pay  the 
ebtfi  of  the  testator,  the  answer  to  that  argu- 
ment is,  that  tiu-  Ifirif!^  rhivised  to  his  sons 
"arc to  bettppmisicd,  valued,  and  divided  when 
Westley  arrives  at  the  age  of  twenty-one 
yearv  "  The  lime  fixed  on  for  a  division  of 
the  )an(i  would,  in  all  probability,  arrive  before 
the  debts  and  liabilities  of  the  testator  would 
be  paid  off.  or  even  known ;  for  aug:ht  the  court 
knows  or  ctm  know,  on  the  demurrer,  Westley 


any  claim  to  that  part.  Then  why  rise  the 
wordn  "unclaimed  by  my  wife  KUzttbeth."if 
the  had  no  claim  fitmi  the  will?  The  word 

*' unclnimed  ■  clearly  proves  thai  'I  '-  ie?fsit>r 
gave  no  lamb  lo  W(«tlevauU  Wiiiiaiu.  except 
such  landfi  as  the  wife  of  testator  had  the  tigBl 
to  claim  as  her  futurt!  residence,  if  she  chose 
The  last  claUM-  in  the  will  has  these  word*  u 
terhned  and  underscored,  "  for  the  use  and  ben 
efltof  all  my  heirs."  These  words  have  do  mean 
ing  in  them,  if  it  be  only  intended  that  by  thr 


might  have  been,  at  the  death  of  the  testator,  j  sale  of  his  lots  to  take  the  burden  of  the  paymtui 
within  one  or  two  years  of  twenty  one  (which  of  his  debts  off  of  his  personal  estale.and  that  in 
was  the  fact),  and  thereby  leave  no  time,  or  at !  that wayit would beforthebenefitof all hisheirn. 
least  not  ^utlicient  time  to  ascertain  liis  debts  >  as  all  are  to  have  an  equal  nhare  of  that,  t>ecaus* 
and  pay  them  off,  and  settle  all  his  liabilities  |  that  would  have  beeo  the  affect  aod  opetatioa 
before  '*  the  lands  were  to  be  appraised,  valued 
and  divided."    When  Westlev  niicht  arrive  at 


of  that  daiMe  without  the  faiterlineatloa  eC  tte 

above  wonls.  Their  clear  meaninc  is.  the  towo 
twenty  ODe  yean  of  age  the  personsappointed  i  lota  are  for  the  benefit  of  all  my  hdin.  Byadduc 

 Dds  would  I  the  wmd"  and  "before  the  word'*  for.^tbm  it 


to  appraiee,  Talvte  and  divide  the  laoi 

iinT  kiinvs-  what  portion  of  the  lots  would  \h 
required  lo  be  sold  to  pay  the  debts.  The 


wrni  1  read  thus:  *'  and  forth,  tnl  [•470 
beuetii  of  all  my  heua."   The  word  "and 


above  reason  ezcludee  tlie  Idea  that  he  intended  |  added  would  free  tlie  will  frmn  idl  anbignity 


tri  drvi-c  sail!  lii'-^,  or  anv  "f  them,  to  hiv  80U9. 
The  whole  amount  of  the  debts  of  the  testator. 


and  uncfrrainT V.  and  then 
which  wa8  Inserted  with 


the  interlineatioo. 
deliberaiioii,  will 


as  settled  by  the  court  in  August,  1829,  was  |  have  wme  meaning,  otherwise  it  has  nooa:  sll 


469*]  $88,704.16.  ♦The  laying  off  the  town 
was  a  mere  experiment  of  the  teblutor  to  enalile 
his  executors  to  meet  his  debts  and  liabilities. 


words  and  pnrts  nf  a  will  shall  lun  t  somt  mean- 
ing if  by  any  sensible  construction  of  the  will 
the  same  can  bedone.  It  is  certain  that  the  inter* 


It  might  succeed  and  pay  his  debts,  and  then  i  lineation  w;i«  in  f-rted  after  the  will  wa*  writ'cT'. 


again  it  might  fall  far  short.  These  ex|)eri- 
liienta  of  new  towns  to  ndse  funds  are  as  uncer- 
tain and  precarious  as  lotteries.  And  hence  it 
never  entered  into  the  design  of  the  testator  Ut 
will  away  the  unsold  lots,  after  the  debts  were 
paid,  and  to  fix  on  a  time  certain,  when  the 
power  uf  the  executors  to  sell  should  cease, 
because  it  must  cease,  "when  apprated, 
valued,  and  divided."  There  is  snotber  arpu- 
menl,  growing  out  of  the  third  clause  of  the 
will,  which  I  deem  conclusive  in  favor  of  the 
position  I  contend  for.  The  testator  had  two 
tracts  of  land,  one  in  the  Open  Woods,  and  one 
on  the  Mississippi.  Ilis  wife  had  a  right  from 
the  will  to  select  which  she  chose  for  her  resi- 
dence: but  the  town  part  of  the  river  tract  was 
expressly  reMTved.  and  wa-^  n(»!  witliiii  the  de- 
vise to  her.  buppoee  she  had  selected  the  river 
tract,  then  Newit,  the  son  of  the  testator,  was 
to  have  tliat  tr;iet  '•  wliieh  she  may  i)refer  to 
occupy;  and  Westley  auU  William  the  other 
tract,  to  wit,  the  Open  Woods.   If  the  wife  of 

the  testator  had  se  lected  the  river  tra(  t,  then, 
at  lur  death,  what  would  Newit  Viek  lake? 
Just  what  she  selected  (x-cupv.  no  morp  or 
less.  For  if  mon;  was  intended,  tiia'  i  ,  ilte 
residue  of  the  river  tract,  if  she  h.id  seiecteil 
it,  why  withhold  that  part  fn»m  him  imtil  she 
die<i,  when  she  by  llic  will  had  no  claim  to  it? 
It  surely  is  not  compatible  with  the  fair  expo- 
?;ition  and  interpretation  of  the  will  losay  that 
if  Mrs.  Vick  H-lecteil  the  riv<'rtraet.  tlion  Wejst- 
lev  aiid  WUliiiuj  would  be  uniillcd  to  iJie  OjH'n 
Woods. and  also  the  two  hundred  acres  off  of 


j  and  the  necessity  of  it  was  suggei>ted  upon  the  i^-i 
i  reading,  before  signing,  wUch  shows  that  the 
i  testator  deemed  tbe  interlinention  essentia!  > 
carry  out  his  meaning.    Tiie  fact  i»,  it  is  wcl 
remembered  by  all  present,  who  arc  yet  alive 
that  on  the  reading  of  his  will  one  of  rhv 
daughters  of  the  testator  asked  hun  tf  his  dau^-ii- 
ten  were  to  have  an  interest  in  the  town  lot« ; 
ufjon  the  testator  answering  in  tbe  alfirmative 
she  replied,  lo  clear  the  will  of  all  doubt,  the 
interlineation  had  better  be  made,  which 
accordingly  done.    I  am  aware  that  these  facta 
are  inadmissible,  but  at  all  events  the  inter* 
Iineaiif>n  goes  to  show  that  something  <A  tbe 
kind  did  occur.    Thi^e  is  yet  another  qaestioa; 
the  wife  of  the  testator  died  in  about  ten 
utes  after  her  husband,  and  was,  from  tbe  dssih 
of  the  testator,  tuyil  hm  death,  incapabis  aC 
making  a  seleoticid  «f  the  phu^e  of  her 
residence,  and  nVfCT  Mife  any,  or 
make  any. 

tf  the  town  lota  |>as8ed  by  the  will  of  Ihalli^ 

tii''.r  T>i  111-  -Mir.^.  llirrs   N«">vil    \"l<  k  l-  clrl; 

to  one  Ihirfl.     iriis  miie^wer  ii»  m  rrosn  tiiiit  i 
should  have  been  retained,  aod,  upos  • 

hearing,  one  third  iiln't 'i  d  i.-loitj     T  wi: 
fer  thecuurt  to  the  iawsoi  iVLtijwiiw»i|i|tt,  im 
that  all  the  legitimate  children  ioMvli  ^_ 
Hhare  and  share  alike,  and  ;i[-.>  i..  Fwltjliur 
20,  21.  22,  688.  639.     The  uiijaiiiu^ 
later  is  all  that  is  sought  after  bywa 
There  ia  another  principle  of  law  unlver-^-v. 
admitted  lo  be  correct,  lh;tL  iif<i.ii<>;  i,.  : 

disinherited  by  a  doutel  ui  <  ■vQstraotlsi^^ 
Mr.  C'rittende)' .  f<  ir  >  lrfciui;ttils  trs  I 


tbe  upper  end  of  the  uppermost  tract,  which 

was  hud  otT  into  town  lots.  Besides.  Wentley  down  the  folio*  iu^  piupuaiUuito 
Hn<l  William  were  lo  have  the  other  part  of  the 
tracts  unclaimed  by  his  wife  iillixubeih.  The 
conMnicllon  of  the  will  contended  for  on  the 
otJjer  side,  just  amount.s  to  this,  that  Wefttluy 
and  William  Vk)k  took  the  two  hundred  acre^ 

which  were  to  be  laid  off  in  lot^,  without  Lheiuxatiog  a  charge  upoo  lha  Iw 
V,  ifo  of  tha  tastator  or  hb  son  liawit  hattl^gffilgfi^ent  of  debu,  thereto 
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1.  That  (subject  to  an  estatator  ^ife  :^  i 

wife)  all"  the  lands  of  the  Tt^TuT.vr  aiv  lU  vi, 
to  his  sons,  in  exclusion  oi  hh.  iia«iirl)u>r> 

2.  That  the  laat  clause  of  Ihft  will  dor*  r- 
affect  the  devise  to  the  soot,  ptTit  tv«  >h«c 

for  vl 
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aerring  the  pers^oal  estate  for  the  uhc  and  ben- 
efit of  all  the  parties  to  whom  it  had  l)een  be- 
queathed. And  those  debts  heinj?  paid  (as  ap 
pf!ir»  by  confeRsion  of  the  complainants),  the 
mrumbrance  is  discharged,  and  no  ground  of 
interest  or  complaint  left  to  the  complainants. 

&  That  if  any  rierht  or  title,  other  than  al)ove 
nppo^i.  was  devised  to  the  complainants,  it 
ii expressly  limited  and  confined  to  the  '*  town 
llobnow  laid  off.  and  hereafter  to  be  laid  off," 
4c.  By  the  bill,  it  appears  that  the  lots  laid  off 
br  the  testator  were  sold  by  him,  and  that  no 
others  were  thereafter  laid  off  by  the  executors, 
471*]  to  whose  *discretion  ii  was  confided; 
sn  that  there  are  no  lots  to  which  any  right  or 
cl&im  of  the  complainants  can  attach. 

4.  That  Lane's  appointment  as  administrator 
wfts  illegal  and  void;  and,  if  not,  that  he  had 
no  rijzhi  to  exercise  the  power  and  discretion 
cnnflded  in  the  executors  of  laying  off  and  sell- 
inj  town  lots;  and  that  his  laying  off  lots  can 
roafer  do  right  thereto  upon  the  complainants, 

5.  That  the  construction  of  the  will  insisted 
on  in  the  Isl  and  2d  of  the  above  propositions, 
ind  the  points  stated  in  all  the  foregoing  prf)p- 
oeitions,  have  been,  in  substance,  so  necided 
sDil  settled  by  the  Supreme  Court  of  the  State 
of  Mississippi,  and  that  decision  will  be  regarded 
18  conclusive  in  this  court,  according  to  its  well 
establishefl  principles. 

On  the  Isl  proposition,  he  cited  10  Wheat., 
1»:  8  Wheat.,  535;  12  Wheat..  162,  168,  169; 
SPrters.  155;  16  Vesey.  Jun..  446; 8  Mass..  881; 
%  Bibb.  349;  4  Johns.  Ch..  365;  and  in  support 
of  the  5th  proposition.  1  How.  Miss.  Rep.,  379, 
442;  iTnited  i>itate^  x.  Oroxlry  (1  Cranch.,  115); 
8  Wheat.,  505;  10  Wheat.,  202. 

Utr.  Jiuttice  M'Leak  delivered  the  opinion  of 
the  court : 

This  case  is  brought  here  by  an  appeal  from 
the  decree  of  the  Circuit  Court  for  the  District 
•  Mississippi. 

The  complainants  under  the  will  of  Newit 
Vick,  late  of  the  State  of  Mississippi,  deceased, 
daim  certain  interests  in  a  tract  of  two  hun- 
dred acreaof  land,  on  which  the  town  of  Vick.s- 
bm^  is  laid  off.     In  the  bill  various  proceed- 
ia^iare  stated  as  to  the  proof  of  the  will,  the 
qoaHlIcation  of  one  of  the  executors  named  in 
it.  the  death  of  the  executrix,  and  the  refusal 
of  ooe  of  the  executors  named  to  (jualify;  that 
the  executor  who  qualified  wjis  afterwards  re- 
moved, with  his  consent,  and  Lane,  the  com- 
pUinant.  appointe<l  administrator,  with  the  will 
annexed;  that  acting  under  the  will,  the  admin- 
btrator  laid  riff  the  town  of  Vicksburg.  sold 
lota,  and  paid  the  debts  of  the  decea.sed;  that 
tbere  yet  remains  certain  parts  of  the  above 
tract  undl>«()06ed  of ;  and  that  his  power  as  ad- 
:i(.t-|T,,'  to  sell  the  unsold  lots  is  questioned. 
.  .i     1  ;  .'I'lHUts  are  represented  as  l>eing  in- 
eaCed  in  the  above  tract,  as  devisees  and  as 
-chasers;  and  the  complainants  pray  that  the 
•  would  decree  a  partition  of  the  lots,  com- 
-.  and  I^eree  Street,  to  lie  made  between 
■••■\  M   other  devisees  of  Newit  Vick;  and 
imunts  shall  be  put  in  possession, 
.,  or  that  saitl  property  may  be  sold,  &c.,  as 
■Ul  hot  comport  with  the  intent  of  the  tes- 
or. 

The  defendants  favorable  to  the  object  of  the 
answered;  the  others  demurred  to  the  bill, 

»WARD  a. 


which  was  sustained  on  the  hearing,  and  the 
bill  was  dismissed,  from  which  decree  this  ap- 
peal was  taken. 

The  decision  of  this  case  depends  upon  the 
construction  of  the  will  of  Newit  Vick.  It  was 
proved  the  25th  of  October,  1819. 

•Every  instrument  of  writing  should  1*4-7  2 
be  so  construed  as  to  effectuate,  if  practicable, 
the  intention  of  the  parties  to  it.  This  princi- 
ple applies  with  i)eculiar  force  to  a  will.  Such 
an  instrument  is  generally  drawn  in  the  hist 
days  of  the  testator,  and  very  often  under  cir- 
cumstances unfavorable  to  a  ciilm  considera- 
tion of  the  subject  matter  of  it.  The  writer, 
too,  is  frequently  unskillful  in  the  use  of  Ian 
guage.  and  is  more  or  less  embarras-sed  by  the 
importance  and  solemnity  of  the  occasion.  To 
expect  much  system  or  precision  of  language 
in  a  writing  formed  under  such  emergencies, 
would  seem  to  be  unreaw>nable.  And  it  is 
chiefly  owin^  to  these  causes  that  so  many  con- 
troversies arise  und«r  wills. 

In  giving  a  construction  to  a  will,  all  the 
parts  of  it  should  be  examine<i  and  compared; 
and  the  intention  of  the  testator  must  be  ascer- 
tained, not  from  a  part,  but  the  whole  of  the 
instrument. 

By  the  second  paragraph  of  the  will  under 
consideration,  the  testator  bequeaths  to  his  wife 
one  equal  share  of  his  personal  propertj',  to  bo 
divided  lietween  her  and  her  children.  This 
would  give  to  his  wife  one  half  of  his  personal 
estate.  But  the  succeeding  paragraph  qualities 
this  bequest  so  as  to  give  to  his  ^frife  a  share  of 
the  personal  property  equal  only  to  the  amount 
received  by  ejich  of  his  children.  This  shows 
a  want  of  precision  in  the  language  of  the  will, 
and  that  one  part  of  it  may  be  explained  and 
qualifie<l  by  another. 

In  the  second  paragrapli,  the  testator  devi.ses 
to  his  wife,  during  her  natural  life.  **  the  tract 
of  land  at  the  Open  Woods,  on  which  he  then 
n'sidcfl,  or  the  tracts  near  the  river,  as  she 
might  choo.se.  reserving  two  hunrlred  acres  on 
the  upper  part  of  the  upjHirmfwt  tract  to  l)e 
laid  olT  in  town  lots,  at  the  discretion  of  his  ex- 
ecutrix and  executors. 

This  discretion  of  hisexe(!Utrix  and  executors, 
referred  to  thp  plan  of  the  town,  and  not  to  the 
propriety  of  laying  it  off.  The  twtator  had 
determined  that  a  town  should  Ix;  established, 
and  reserved  for  this  purpose  the  abovf  tract  of 
two  hundn'd acres,  "  to  Ik?  laid  olT  in  town  lots." 

The  testator  next  dispos«>s  of  his  personal 
property  to  his  wife  and  children;  an<l  he  snys, 
•'to  my  sons  one  e(jual  part  of  said  personal 
estate  as  they  come  of  age,  together  with  all 
my  lands,  all  of  which  lands  I  wish  to  l>e  ap- 
praised, valued,  and  divided,  when  my  son 
Westley  arrivt?s  at  the  age  of  twenty  one  years; 
the  said  Westley  having  one  part,  and  my  son 
William  having  the  other  part,  of  the  tracts 
unclaimed  by  my  wife  Elizabeth;  and  I  lie- 
qui'aih  to  my  son  Newit.  at  the  death  of  my 
said  wife,  that  tract  which  she  may  prefer  to 
occupy.  I  wish  it  to  Ik-  distinctly  under.sto<jd, 
that  that  part  of  my  estate  which  my  son  Hart- 
well  has  received,  shall  be  valued,  considered 
as  his,  and  as  a  part  of  his  portion  of  ray  es- 
tate." 

By  these  devises,  Newit,  on  the  death  of  bis 
mother,  was  to  have  the  tract  selected  by  her 
for  her  residence.    She  died,  it  is  admitteii.  in 
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473*1  *A       minutes  after  the  decease  of  the 

testator,  so  that  no  selection  of  a  residence  was 
made  by  lier.  But  this  is  not  important  us  re 
gards  the  intention  of  the  testator.  What  landa 
did  he  devise  to  bisoons  Westley  and  WfWamT 
The  answer  is,  the  lanrl  unclaimed  by  the  wife 
of  the  testator.  His  wordaarc,  "  Weatley  hav- 
ing one  part,  and  my  wm  William  having  the 
other  part,  of  the  tracls  tmelaimed  by  niy  wife 
Eliziiheth."  But  what  tracts  may  be  said  to 
come  nnderlhe  derignatlon  of  **tractfl  nnel^med 
by  my  wife?"  The  land  which,  under  the  elec- 
tion given  to  her  in  the  will,  she  might  have 
claimed  as  s  residflnoe.  but  did  not 

This  claim  by  the  "widow  was  expected  to  be 
made  bhorlly  after  the  doceux-  of  the  testator, 
ns  by  it  her  future  residence  wfis  to  he  estab- 
lished. If  she  selecletl  ilie  river  hind,  then  the 
Open  Woods  tract  was  to  go,  under  ihc  will,  to 
Weatlojr  and  William;  but  if  the  Open  Woods 
iriK't  were  selected  by  the  widow,  then  they 
were  to  have  the  river  land.  This  devise  being 
of  land  unclaimed  by  the  widow,  presnppoaes 
her  right  to  have  chiimed  it  in  the  alternative 
under  the  will  It  did  not  include  the  town 
tract,  for  that  was  e.\pres.sly  reserved  by  the 
testator  fmm  the  choice  of  his  wife.  That  this 
Is  the  proper  liniitaliou  of  the  devise  to  West- 
ley  ana  William,  seems  to  be  clear  of  doubt. 

To  Hartw  ell  was  devised  the  tract  on  which 
he  lived,  and  which  was  to  be  valued. 

These  are  the  specitic  devLses  of  his  lands, 
by  the  testatd^,  to  his  four  sous.  The  tract  of 
two  hundred  acres  reserved  for  the  town  is 
not  afTected  by  them.  Did  this  tract  jii'^^  to 
his  sons  under  the  general  devise  of  his  lands 
to  them,  in  the  third  paragraph  of  the  wilif 
That  point  willbenow  examined.  The  words 
of  the  testator  are,  "and  to  my  sons  one  equal 
port  of  tudd  permnat  estate  as  they  come  of  age, 
togrther  with  .-ill  my  lands,  all  of  which  lands 
I  wihh  tu  be  upuruiijed,  valued,  and  divided, 
when  my  son  westley  arrives  at  the  age  of 
twenty-one  years."  The  words  "all  of  my 
lands, '  uulet»s  leisUicled  by  words  with  which 
they  Aland  oonnecled.  or  by  mma  other  part  of 
the  will,  cover  the  entire  real  estate  of  the  tes- 
tator. Bui  tlitimi  words  are  rehlricted  by  the 
part  r>f  the  sentence  wlileh  follows  them,  and 
also  in  other  parls  of  the  will. 

"All  of  which  lands  1  vviiih.lo  be  ajifnaised. 
Valued,  and  dividetl,  when  my  son  West  ley  ar 
rives  at  the  ajre  of  twenty  one  years."  follow  the 
\v(jrds  "all  of  my  lands,"  and  show  that  the 
ti  !■  i  f  two  hundred  acre.s  was  not  intended  to 
be  mclufled  in  thi.s  p;eneral  devise.  Such  an 
uitenlit)n  was  incompatible  with  the  reservation 
of  this  tra«'t  for  a  town.  In  the.  .'iecon<l  clause 
of  the  will  are  the  words,  "reserving  two  hun- 
dre<l  acres,  however,  on  the  upper  part  of  the 
lij>}M'rmost  tract,  l<»  be  laid  olT  in  town  lot.n.'' 
Sow,  the.testator  could  not  have  intended,  in 
the  next  clause,  to  direct  that  this  tract  shotrid 
1h'  valued  anil  divided  amonir  bis  sons.  This 
would  be  repugnant  to  the  authority  given  to 
474*]  his  executors  to  lay  off  ftnown,  «nd 
would  have  been  rr.i  tl  iimli  iisi.ent  of  wli  it  tp- 
pears,  from  the  last  clause  in  the  will,  to  have 
been,  with  hbn,  a  favorite  object.  Did  lie  te- 
tend  the  tract  of  two  hundrefl  nrrr-  ^liMin  !  !»e 
Valued  mmI  dividiid  amoDg  his  hons^  which  he 
difiSOloA  ilk  another  pa*  of  hliiifll«»telaid 
iffL  into  town  lota  and  aold  hgf  UiMaanitaifet  'fitaif^. 


great  an  inconsistency  is  not  to  be  inferred. 
The  general  devise  to  his  sons.  ' 'of  all  hK 
lands."  was  limite<l  to  the  lands  whieh  he  di 
reeled  to  be  valued  and  divided  among  hi<^ 
sons.  This  cannot  be  oontrovnted.  for  it  w  rn 
the  very  w  ords  of  the  will,  and  does  not  dopenil 
upon  inference  or  construction.  TlMspeeiai 
devises  to  each  of  liia  sons,  which  follow  the 
{lenrni!  vi.se,  also,  in  effect.  li.nit  it  Thwe 
devii>eii  cover  all  the  real  property  of  the  testa- 
tor, exfxpt  tlw  town  tract,  and  ehow  what  be 
meant  by  "all  his  landa"  He  intcndetl  hll  h'.- 
lands  which  lie  subeequentlv  and  speciallv 
vised,  and  not  the  tract  wludi.  In  ttw  ^HO,  he 
had  previonaly  raserved  and  nflerwaida  dis- 
posed of. 

In  the  next  clause  of  the  will  the  testator  ex - 

preHM>s  his  wish  that  the  riforesaid  EUza^^rth 
should  keep  together  the  w  hole  of  his  property, 
both  real  and  personal  (reserving  the  pmviaioa^ 
before  made),  for  the  raising,  eduratine,  and 
benefit  of  the  before  mentioned  children. 

Tlieae  «xoe|iti<HUi  refer  to  the  share  of  the 
personal  property  which  each  child  wa.*  to  re 
ceive  when  marned.  or  at  full  age.  and  lu  the 
land  appropriated  for  the  town. 

We  have  now  arrived  at  the  l^Kt  cl!iu«e  of 
Uie  will,  under  which  clause  this  roniroverRy 
has  arisen.    The  testator  has  made  proviaon 
for  his  wife,  by  dving  her  a  life  e*itHte  in  one  i 
of  two  tracts*  of  land  as  she  mii;ht  select,  ' 
and  an  equal  share  with  each  child,  of  tbepi'f 
sonal  property.    To  his  sons,  in  addition  to : 
Jtis  share  in  the  personalty,  he  has  given  to  each 
a  portion  of  his  real  estate.    He  has  m«de  w»  i 
dtspoeition  of  the  tract  reserved  for  a  town,  bm  • 
fyrobeeds  to  do  so  in  the  following  and  cknanr ' 
paragraph  of  thf'  will:  J 

"i  wish  my  executors  furthermore  to  remem- 
ber that  tlie  town  lots  oawlald  fj^jji  aiid  hereaf  ttrr 
to  belaid olT.on  Ihc aforcmentioner!  t\vi .  in}).i1»i(3. 
acreii  of  laud,  ^hould  be  «oM  to  p«»y  itrjr  jost. 
debts,  or  oiber  engageinpiilpijo  preferenot  to 
any  other  of  my  pi  ii|l8l(j3WHlBfctise 
fit  of  all  my  heinw'^ 

This  daose  is  oonetanetf,  by  the  app«lleaa,  lo 

be  a  <diatge  <^n  Thr-  tvrn  hn rulrvi]  .-^  rt-  i->* 
for  the  pAyui<':iit  o4         utblu  tti  {im  '.Li^laAinf 
only.    And  that  the  authority  to  the  etmcni 
to  sell  lot*  is  limited  t>  tlii-  o'lirt  i  That 
the  personal  properly:  tiiJuutHihtJt.!  hi 
w(u<  first  liable  for  WiM|jpbts  of  itm 
Ihc  charge  of  this  tract  may  w«  11  Im.>  ni 
the  language  of  the  will,  to  be  **tiit  4L^  J^v^^v■.i' 
lienetlt  of  all  his  heirs."  •  •  t 

Thui  there  K  [.iMu^bilitr  in  tWv  L:■.>^.>^rucf^ ■ 
is  a<lniitted.    It  indy,  ul  tir«»U  gt!iii;rikU^'y..j!iii;j^- 
the  mind  of  the  reader  as  "  *      "*"  ""^  ^ 

But  a  closer  investigation  of  tiie 


UTVor 

paragraph,  *and  a  comparison  of  it  w|t  h  ]  *4  ^ 
other  parts  of  the  will,  with  timview  lo 
oertojii^  lib» intention  of  the  tostalnv 
thinks  4^io  a  different  conelMiHfc 

If  the  oihji  (  1  i>f  ihr  i<'-^tHir>r  ha<l  Ik-en.  H*ii-t 
tende4^' iQerely  to  charge  Ihiw-  tiiftu  with  ti 
paymanii4f  his  debts,  would  thtt#rvrt)«.  ; 
the  use  and  Ik m  tif  r,f  ^11  my  b<'irh"  Uhvv 
inMSdadif  Tho  ggntieuu^'WautiMiiMHtete  with*.''^' 
ihinjAFThey  add  nothing  <tA4|Mifh.'arftt>»  - 
force.    On  the  (  ommry.  if  tIk*  inientioD  of  ci:' 
testator  was  lu  pay  iiiti  tkittte^ittJy,  by  the 
of  lou  to  be  laid  off.  the  traniM^  sturpluMurt 
n  the  senlanOl^  4l|#n  n^x^ted  w  :> 
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liier  parts  of  it,  and,  consequently,  are  witb- 
it  an  object 

The  tesutor  directed  that  the  town  lots  should 
<■  sold  to  pay  his  just  debts,  "in  preference  to 
Aiijr  other  of  his  property . "   This  released  bis 
poaoaal  property,  which  he  had  bequeathed  to 
isciiildrcn,  from  all  liability  on  account  of 
H  ilebt.s.     And  on  the  hypothe.sis  that  he 
Illy  intended  to  do  this,  why  should  thealjove 
words  have  been  added  ?    They  were  not  care- 
■^y  thrown  into  the  sentence  when  it  was  first 
ritten.    From  the  will,  it  appears  they  were 
iGt'-rlined.    This  shows  delilwration,  and  the 
exercise  of  judgment.    Without  this  interlinea 
lion,  the  lot*  were  required  to  be  sold  to  pay 
••bis.  in  preference  to  other  proi>eny,  in  Ian- 
MAge  too  clear  to  be  misunderstocHi  by  anyone, 
could  not  have  been  misunderstood,  either 
iy  the  testator  or  the  writer  of  the  will.  But. 
jks  Uie  paragraph  was  first  written,  it  did  not 
carry  out  the  intention  of  the  testator.  To 
'Te<tuate  that  intent,  the  interlineation  was 
lude.    The  words  "for  the  use  and  benefit  of 
ftU  my  heirs"  were  interlined.    Does  this  mean 
■Chuff?    This  deli)K>ration  and  ju<1i;ment? 
•'ereUieae  words  added  to  a s<-Dtence perfectly 
'!V,  and  which  charged  the  land  with  the 
jiiymcnt  of  the  debts  of  the  testator,  without 
iny  object?    Were  thev  intende<i  to  be  words 
'  mere  surpluisage  and  without  eiTect?  Such 
inference  is  most  unreasonable.  It  does  vio- 
l«ioe  to  the  yords  themselves,  and  to  the  cir- 
tmstances  under  which  they  were  introduced. 
••>  court  can  disregard  these  words,  or  the 
..iDoer  of  their  introduction. 
The  tetOator  was  not  satisfied  with  the  direc- 
>a  of  his  executors  to  sell  lots  for  the  pay- 
ent  of  his  debts,  but  he  adds,  "for  the  use 
and  lM;nefit  of  all  my  heirs."    By  this  he  in- 
tended, that  the  lots  should  be  sold  for  the  pay- 
ment of  his  debts,  and  "for  the  use  and  benefit 
'  all  hi*  heirs."    The  omission  of  the  word 
iind"  has  given  rise  to  this  controversy.  Had 
that  word  oeen  inserted  with  the  others,  uo 
doubt  could  have  cxbte<l  on  the  subject.  And 
<*•  omisHion  is  reasonably  accounted  for.  by 
!!•  fuel  of  the  interlineation.     On  such  occa- 
sions more  attention  is  often  paid  to  the  matter 
'o  be  introduced,  than  to  the  word  which  con- 
<te  it  with  the  sentence.  That  the  lots  should 
lit- aold  "fortheust-andljenofit  of  all  his  heirs." 
after  the  payment  of  his  debt.'*,  is  most  reasou- 
•M<    Ixit  it  cannot,  with  the  same  propriety  of 
470*j  language,  be  said,  that  the  debt«  *of 
r*!e  testator  were  to  be  paid  "for  the  use  of  all 
1  heirs."  The  word  "use"  importa  a  more  di- 
re^ benefit.    That  the  phrase  was  used  in  this 
■enw  we  cannot  doubt. 

The  clamea  in  the  will  preceding  the  one 
wtiich  b  BOW  under  consideration  have  been 
^•xainlned.  and  no  disposition  is  found  in  any 
them  of  the  town  tract.    And  if  it  be  not 
•<po«Bd  of  in  this  last  paragraph,  after  the  pay- 
eot  of  the  debts,  the  remaining  lots  or  their 
oeeedfl  will  descend  generally  to  the  heirs  of 
'"Stator  as  personal  property.  The  law  will 
itslnherit  the  heir,  or  a  doubtful  devise, 
ii  we  think  the  testator  intendetl  that  the 
ict  of  two  hundred  acres  should  be  laid  out 
lota  and  sold,  "for  the  use  and  benefit  of  all 
theirs."  and  "the  payment  of  his  debts  and 
'"•r  engagements." 

la  cooKtruction  of  the  will  is  strengthened 

'JWAKO  3. 


by  its  justice  to  all  the  parties  interested.  That 
the  testator  intendetl  to  give  to  his  sons  a  much 
larger  part  of  his  property  than  to  his  daugh- 
ters, is  evident.     He  gave  to  his  sons  an  equal 
siiare,  with  his  daughters,  of  his  personal  prop- 
erty. But  did  he  intend  to  cut  off  his  daughters 
I  from  all  interest  in  his  real  estate?    He  could 
not  have  had  the  heart  of  a  dying  father  to 
have  done  so.    He  did  not  act  unjustly  to  his 
j  daughters.    They,  e(]ually  with  his  sons,  were 
j  devisees  of  the  proc:eeds  of  the  town  lots,  after 
I  the  payment  of  all  just  debia  and  other  en- 
I  gagements. 

I  It  is  insisted  that  the  construction  of  tliis 
I  will  has  been  conclusively  settled  by  the  Su- 
I  preme  Court  of  Mississippi,  in  the  ca-se  of  Vick 
I  et  at.  V.  T/t^  Mayor  ami  Auirrman  of  Vicktburg 
I  (1  How.,  379). 

The  partie^s  in  that  case  were  not  the  same 
as  those  now  Ix-fore  this  court;  and  that  de- 
cision does  not  affect  the  interestJ<i  of  the  com- 
plainants here.  The  question  before  the  Mis- 
sissippi court  was.  whether  certain  grounds, 
within  the  town  plat,  had  been  dedicated  to 
public  tise.  The  construction  of  the  will  was 
incidental  to  the  main  object  of  the  suit,  and 
of  course  was  not  binding  on  anyone  claiming 
under  the  will.  With  the  greatest  respect,  it 
may  Ix;  proper  to  say,  that  this  court  do  not 
follow  the  btate  courts  in  their  construction  of 
a  will  or  any  other  instrument,  as  they  do  in 
;  the  construction  of  statutes. 

Where,  as  in  the  case  of  Jackwn  v.  Chew  (12 
Wheat..  167),  the  construction  of  a  will  had 
been  settled  by  the  highest  courts  of  the  State, 
and  ha<i  long  been  acquiesced  in  as  a  rule  of 
property,  this  court  would  follow  it,  because  it 
had  become  a  rule  of  property.  The  construc- 
tion of  a  statute  by  the  Supreme  C'ourt  of  a 
State  is  followed,  without  reference  to  the  in- 
terests it  may  affect,  or  the  parties  to  the  suit 
in  which  it«  construction  was  involved.  But 
the  mere  construction  of  a  will  by  a  State  court 
iloes  not,  as  the  const  met  ion  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  courts 
I  of  the  United  States.  In  the  case  of  StHft  v. 
I  Tymn  (16  Peters,  1).  *the  effect  of  the  [•477 
34th  section  of  the  Judiciary  Act  of  1789.  and 
the  construction  of  instruments  by  the  State 
I  courts,  are  considered  with  greater  precision 
than  is  found  in  some  of  the  preceding  cases  on 
the  same  subject. 

[  The  decree  of  Ute  Circuit  Court  t»  rerrmcd.  and 
the  caufie  in  remanded  to  UuU  court  for  further 
proceedinga. 

Mr.  Justice  McKinley: 
In  this  case  I  differ  in  opinion  with  the  ma- 
jority of  the  court,  not  only  on  the  construction 
of  Uie  will,  but  uix>n  a  question  of  much  great- 
er importance,  and  that  is,  whether  the  con- 
struction given  to  this  will  by  the  Supreme 
Court  of  Mistiissippi  is  not  bindinp^  on  this 
court.  1  will  proceed  to  the  exannnation  of 
these  questions  in  the  order  in  which  I  have 
stated  them;  and  to  brine  into  our  view  all  the 
provisions  of  the  will,  which  dispose  of  the  real 
estate  of  the  testator,  I  will  state  them  in  the 

I  order  in  which  they  stand  in  the  will,  uncon- 
nected with  other  provisions  not  necessary  to  aid 

I  in  construing  those  relating  to  the  real  estate. 

I    After  the  introductor}'  part  of  the  will,  and 

687 


477 


SUPRBlfK  COUBT  OF  THE  UlTITBD  STATES. 


1S45 


prnvidini;  for  his  funeral,  the  testator  proceeds 

to  ili)$po6c  of  his  estate  thus: 

"  Second.  I  will  and  bequeath  to  my  be- 
loved wife.  Eliziilx  th  \"\ck.  one  equal  share  of 
all  my  persoual  estnie,  a.s  is  to  be  divided  be- 


other  engntrpTTient.s,  he  wished  hi*?  fxprutw  to 
remember  ihni  the  town  ]ot»  theu  laid  off,  and 
thereafter  to  be  laid  off,  Bhould  be  sold  "  ia 
preference  to  finy  other  of  (his)  property." 
If  the  debts  and  other  engugements  could 


tween  her  and  all  my  children,  as  her  own  have  been  satisfied  without  a  sale  of  the  loin 


riirht,  and  at  her  own  disposal  during  her 
uuiural  life;  and  also  for  the  term  of  her  life  on 
earth,  the  tract  of  land  at  tlie  Open  Woods,  on 
which  I  now  reside,  or  the  tracts  near  the  riv- 
er, as  she  may  choose;  reserving  two  htnidxed 
acres,  however,  on  the  upper  part  of  the  upper- 
moet  tract,  to  be  laid  off  in  town  lota,  at  the 
dlBcretion  of  1117  executrix  and  execntiira. 
*•  Third.    I  will  and  dispose  to  each  of  my 


the  executors  would  have  had  no  power  to  sell 
them  for  any  purpose  whatever ;  and  the  words 
"for  the  use  and  benefit  of  all  my  bars" 
would  have  been  inoperative  for  the  purpose  to 
which  they  have  been  applied;  and  the  bounty, 
which  it  is  supposed  by  tlie  court  a  fiubt-r* 
heart  could  not  withhold  from  his  daughtera. 
would  have  heea  entirely  defeated;  ud  la  dMt 
evMiT.  thr  iiiffrpolatlon  of  the  word  "'and." 


dauj^ters,  one  equal  proportion  with  my  sons  which  has  been  supplied  bv  the  ooort,  oouki 


and  wife,  of  all  my  permmal  estate,  as  they 

come  of  age  or  marry;  and  to  my  sons  one 
eaual  pari  of  said  personal  estate,  as  they  come 
of  age.  together  with  «11  of  my  lands;  all  of 
which  Ian  1-  T  ^vish  to  be  appraised,  valued, 
and  divided,  when  my  aott  Westley  arrives  at 
the  age  of  twenty-one  years;  the  said  Westley 
having  one  part,  and  niy  son  William  having 
the  other  part  of  ihe  tracts  unclaimed  by  my 
wife,  Elizabeth :  and  I  bequeath  to  my  son 


not  bavo  conferred  on  tbe  daoghten  the  Iota. 

nor  the  pr  ir<  1  ds  of  the  sale  of  them.  But  con 
ceding  the  power  to  sell  the  lota  for  the  pay- 
ment of  tiie  testator's  debts,  do  the  wovds  "  for 
the  use  and  benefit  of  nil  my  heirs"  eive  riry 
authority  to  the  executors  to  sell  tbe  remainder 
of  the  lots,  after  paying  the  debts,  or  uiy  right 
to  the  bein  to  reoaive  tbe  pioneds  tn  aM 
sale? 

The  court  seem  to  admit,  by  their  reatsoniD;;. 


Newit,  at  thr  dr-nth  nf  my  wife,  that  tract  that  these  words  alone  pi ve  no  right  lr>th<  h^irs 
which  phe  may  gretcr  to  occupy.    I  wish  it  to  to  claim  the  proceeds,  nor  jxiwer  to  the  eieru 


be  distinctly  uoderstood.  that  that  part  of  my 

estate  which  my  son  Ilartwell  has  re<  f  i\  (  ri. 
shall  be  valued,  considered  ob  hi.s,  and  as  part 
of  his  portion  of  my  estate. 

"Fnurtli.  It  is,  howf'ver.  furthermore  my 
wish  thai  Ihe  aforei^aid  i:.,lizabcth  should  keep 
together  the  whole  of  my  property,  both  real 
and  personal,  reserving  the  provisions  before 
made  for  the  raising,  educating,  and  bcnellt.  of 
the  before  mentioned  children.  I  wish  my  ex- 
ecutors, furthermore,  to  remember  that  the 
town  lots  now  laid  off,  and  hereafter  to  be  laid 
off.  on  the  aforementioned  two  lumdred  acres 


tors  to  sell  tbe  remainder  of  the  lots,  and^  tiierf- 
fore,  they  fiavp  supplied  the  word  '•nnd,"  to 
unite  the  power  granted  to  sell  for  the  pavmenl 
of  debts  \wA\  iii<  words  "for  tbe  use  UMtaDe- 
f!t  of  all  my  lieirs,"  which,  they  my.  com 
pletes  the  right  to  receive  the  proceeds,  li  tbe 
court  have  the  right  to  alter  the  will,  and  tlim 
give  construction  to  it,  they  may  makt-  it  m«*an 
what  they  please.  *Bui.  I  deny  the  [*4I9 
power  of  the  court,  in  such  a  case  as  this.  u> 
add  the  word  "and."  The  rule  is  understood 
to  be  this:  where  there  is  a  supposed  mbtakr 
or  oml.s.sjon,  all  the  court  has  to  do  i*  to 


47  8*J  *oi  land,  »Jmuld  be  m\d  to  pay  my  just  1  whether  it  is  possible  10  Staconcile  that  pail  vitb 
debts,  or  other  engagements,  in  prefeienoe  to '  the  rest,  and  whetiter  it  leper  feet  ly  clear,  opoa 


any  other  of  my  property*  for  tbc  use  and  bene- 
fit of  all  my  heirs." 
An  inquiry  which  lies  at  the  threshold  of  tbis 

investi;iati<ni,  is,  what  was  the  ineaninjr  and 
intention  of  (lie  testator  in  reserving  the  two 
bundred  acres  of  land,  "  to  be  laid  off  in  town 

lots?  " 

Dill  be  intend  this  tract,  of  iwo  hundred 


th(;  whole  »oo|h>  of  the  will,  that  the  intenKaa 
cannot  stand  with  the  alleged  mistake  or 
sion.   (mam  r.  M«aM^4  Ves.,  49.)  It  S|k 

pears  1"  inr  Th<-'?f  \v.  i;,!v  .ipe  perfectly  i  - ■::-:--^*et 
With  the  otlier  parts  ot  liie  will,  and  ^jf  m> 
means  repugnant  to  the  i^ain  Inteotioci  of  Ihs; 

te^Ti'or.  luif  [^'  ifi-(  fT\  CI  ■n-i-l i-rn  lli>'fewitb. 

ills  iulectioQ,  as  ma[iitcsiad  tty  ail  the 


acres,  should  not  ]mm  by  his  will,  under  the  |  vtaions  of  the  wfD.  iiiiiiitllii  ij  to  be,  to  divide  MSi 


c:<'iieral  dccriptioii  of  "  all  my  lands?  "  Or  did 
lie  mean  biuiply  that  it  should  })e  reM-rved  from 
the  use  of  his  wife,  in  the  event  t^hc  .sdeeied  tlie 
river  tracts  in  preference  to  the  ()p<Mi  Woods 
tracl;^  <  >r  did  he  intend,  as  tl>e  majority  of  tbe 
court  have  decided,  that  it  should  be  leMTved 
to  l>e  sold  by  his  ex<'Cut«)rs,  for  the  purjwses  of 
payiiiji  hi.s  just  debt.s  and  other  engagements. 
"  and  "  to  increas<'  llie  legacies  of  ois  daugh- 
ters? To  the  la.st  eon.st ruction  there  i«  n  very 
material  obiection.  The  power  of  the  execu- 
tors to  ".  e  lots  laid  off,  and  to  be  laid  off, 
on  the  two  huntlred  acres,  i.s  not  absolute,  but 
conlin<rent.  The  teMator  did  not  direct  thai 
any  of  his  projM'rty.  n-al  or  personal,  .sliould  be 


personal  estate 


daughters  and  1i  i 


)r!:i''v  among 


hi-  -i.ri^  lift 
\^  ilii,  and  to  tmu  lii 

real  estat'  .  oi  inniB,  equally  among  Ua 
That  he  intended  each  m'i;  U>  f;iT?r  fir-  r»|^ 
part  of  hiS'  lands,  is  prov«.Hi  bv  Ut€i  ditiRSliimts 
iiave  c^aeh  [)ortion  valued.  That  half  «C  lie 
()|)en  W'^H  il- Tract  waf  ii>>?  i<jii;d  !ii  \.J';' 
the  two  ti\\:i  tracts,  excludiii^  Uia  uvuii-uuiL^ 
actes  to  ))e  laifl  off  into  lots.  Is  cleftify 
by  tbe  will  itself ;  because  thQ  testsitcrr  tire  ■  - 
wife  her  choice  of  the  Open  Woo& 
the  two  tracts  on  the  river;  and  lridl)bei0^ 
selects  is.  at  her  death,  to  »o  toTifi'To^fr 
Kon.  Newit,  and  thoothertobedi^  i<l<'d'><^(\\ 
his  sons  Westley  and  Wilttamj  sitd  fxir. 


sold  for  ibe  purpose  ctf  paying  his  debts,  or  for  i  directs  that  tbe  part  which  mi  ttfo  !Ia 
any  other  purpose.   But  nis  raeaninjr  end  In- ' 
teulion,  as  manifested  by  the  lani^uage  cm- 
picked,  is,  that  if.  in  tiie  admrnistration  of  bis 
estate,  ii  abonM  beoome  aewniy  1o.  lell  any  j  to 


portioiiof  itfoir  lb*  payment 


bad  received,  should  be  valoed»  flMi^idoryii  i 
and  as  part  of  Ills  piiriioT)  i>r  ibeoiatv.  \\ 
is  a  clear  and  unequivooaiittirntion  mvitf*^' 
each  flon  an  enini  j|^>rtion  nf  hi^  r 
as  dearly  ijwn  if e.-iied  ihn\  •■■ 
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-jitcific  portions  piVen  are  not  equal.  To  main 
tain  (be  construction  given  to  the  wiil  by  the 
court,  the  two  hundred  acres  are  excluded  from 
the  devise  of  all  the  testator's  lands  to  his  aon.s. 
AdiI  the  question  ari-^es,  and  ought  to  have 
been  deci(lt'd.  how  arc  these  j>ortions  to  be 
fljualized^  If  the  two  hundred  acres  passed 
to  the  sous  by  the  devise,  subiect  to  the  pay- 
ment of  debtls,  then  a  rejisonably  certain  cou- 
tincent  means  was  afforded  for  equalizing  the 
portions,  by  dividing  and  valuing  the  lots  not 
iold  to  pay  debts,  to  make  up  deficiencies. 

This  view  aUme  is  sufficient  to  satisfy  my 
ffltnd  that  all  the  lands  pa.s.scd  to  the  sons  by 
the  eenenil  wonls,  "all  of  niy  lands,  all  of 
which  lands  I  wish  to  be  apprai-sed,  and  valued, 
and  divided,  when  my  sou  Westley  arrives  at 
tin- age  of  twenty  one  years."  Can  the  words 
•  for  the  use  and  Ijenefit  of  all  my  heirs," 
¥liich  in  themselves  contain  no  positive  words 
of  grant,  control  the  previous,  positive,  and 
ucuinditional  grunt  of  all  his  lands  to  his  suns? 
t  It  appears  to  me  to  be  im|)ossible  to  give  such 
«outn>l!ing  intiuence  to  such  words,  upon  any 
of  the  known  and  estublished  rules  of  construc- 
tiuQ:  and  especially  when  they  admit  of  a  dif- 
ferent interpretation,  by  which  they  would 
ft^nd  in  perfect  harmony  with  the  other  pro- 
Ti»ioa8  of  the  will. 

The  accounts  settled  by  the  c.vecutor,  with 
480*)  the  Orphans'  Court,  *aud  which  are 
p«ut  oi  the  record  exhibited  in  the  bill  of  com- 
{►uiitil.  show  that  between  twenty  five  thotisand 
luai  thirty  ihou.sand  dollars  of  the  debts  of  the 
«M«te  were  paid  by  the  proceeds  of  the  cotton 
<npt;  which  proves  that  a  large  portion  of  the 
penooal  estate  consisted  of  slaves.    Is  it  not 
reaaonable,  therefore,  to  suppose  the  testator 
had  hi  his  mind  the  disadvantages  that  would 
nsult  to  uU  his  children,  if  he  should  leave  his 
«kres  liable  to  be  sold  for  the  payment  of  his 
when  he  ordered  the  lots,  which  were 
Toduciive,  to  be  sold  for  that  purpose,  "in 
'<  n-nce  to  iiny  other  of  his  projH'rty  "  which 
» 1.^  pro4luciive?  Acting  upon  this  view  of  his 
Affairs,  18  it  at  all  surprising  that  he  should 
have  inaerted  in  his  will,  evcu  by  interlining, 
^hr  words,  "for  the  use  and  benefit  of  all  my 
rs,"  that  being  the  reason  which  induced 
Ji  to  cliar;,'e  the  debts  upon  the  town  lots? 
liul  pulling  out  of  view  all  extraneous  con- 
Hdt-Tatious,  can  the  constructiou  given  by  Ihc 
Oo«i  •  '     his  pari  of  the  will  l)e  sustained  upon 
wni    4  .  .    Executors  have  no  authority  to  sell 
I  eitali:.  unless  the  power  to  sell,  and  the 
v>c«'  of  the  sale,  are  expresse<l  in  the  will. 
.  •  !  •  •.  L-  the  court  cannot  inf  er,  from  a  jMjwer 
ressly  grunted  to  sell  the  estate  for  one  pur- 
-<•,  a  power  to  sell  it  for  tmolher  purpose  not 
inie*l.    {^llili  \.C<M,k,  1  V'es.  cV;  lieames.  175.) 
case  under  consideration,  the  only  au- 
V  given  by  the  will  to  sell  the  town  lots, 
•  r  I  hi*  psivment  of  debt.s;  and  there  the 
<  uiors  to  sell  any  portion  of 
it<  <l.    When  tliey  had  sold  as 
were  uecesstiry  to  pav  the 
i  kr  fell  into  the  general  devise 
of  the  testator  to  his  sons;  and 
•  >f  the  testator,  in  relation  to  his 
.  were  accomplished,  according  to  his 
"I       -nail  the  provisions  of  tlie 
ler. 

re:»uivc'  Llit  ic-maindcr  of  the  lots  from 
AKD  3.  U.  S.,  Hook  11. 


the  general  devise,  and  to  give  effect  to  the  in- 
terlined words,  different  from  their  plain  mean 
ing.  in  the  connection  in  which  they  stand  with 
the  other  provisions  of  the  will,  the  court  rc 
vive  the  exhausted  power  of  sale,  and  give 
capacity  to  all  the  heirs  to  take  the  proceeds  of 
the  sale  of  the  remainder  of  the  lots,  by  insert- 

j  ing  the  conjunction  "  and  "  between  the  power 
to  sell  the  lots  for  the  payment  of  debts  and 
the  interlined  words;  thereby  changing  the 

)  meaning  of  the  whole  sentence.    This  cer 
tainly  is  not  construing  the  will;  but  it  is  mak 
ing  a  will,  and  giving  this  portion  of  the 
testator's  estate  to  his  daughters,  which  he 
plainly  intended  for,  and  gave  to  his  sons. 
Tills  will  was  brought  in  (|uestion  before  the 

I  High  Court  of  Errors  and  Appeals  of  the  State 
of  Missis-sippi,  in  the  ca.«*o  of  Vick  et  al.  v, 
Mayor  and  Ahlfrnntn  of  ]'i4^ksburg{l  How,  Miss. 
Hep.,  442).    The  question  btiforc  that  court 

I  wjis,  whetlier  the  land  in  controversy  had  l)een 

j  dedicated  by  Newit  Vick,  in  his  lifetime,  to 
public  purposes,  or  pas.sed  to,  and  was  vested 

I  in  his  devisees  by  his  will;  and  it  is  a  part  of 
the  same  land  in  controversy  in  the  case 
♦before  this  court;  the  court  of  Missis  r*48  1 
sippi  having  concurrent  jurisdiction  of  the  sub- 
ject matter  with  this  court,  decided,  that  the 

I  whole  of  the  real  estate  was  devi.sed  to  tiicsons 

'of  Newit  Vick.  (k('C'a««e<i ;  and  that  his  daugh 
ters  were  entitled  to  no  [turt  of  the  lots,  nor  any 
part  of  the  proceeds  of  the  sale  of  them.  Ac- 
cording tf)  tlie  (Constitution  and  laws  of  the 

1  United  States  and  piwious  decisions  of  this 
court.  I  think  this  court  Wius  lK>und  to  follow 
the  decision  of  that  court  upnn  the  construc- 
tion of  the  will. 

The  3d  section  of  the  3(1  article  of  the  Con- 
stitution of  the  United  Slates  declares:  "  The 

I  judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  uinler  this  Constitution,  the 
laws  of  the  United  .States,  and  treaties  made  or 
which  shall  be  made  under  their  authority;  to 
all  ciLses  alTecting  auibaxsidors.  other  public 
ministers,  and  consuls;  to  all  cases  of  admiralty 
and  maritime  juris<liction;  to  controversies  to 
which  the  United  Stales  shall  l>e  a  party;  to  con- 
troversies l>etween  two  or  more  Slates,  between 
citizens  of  different  Stales,  between  citizens 
of  Ihesjime  Slate  claiming  lands  under  grants 
of  different  Stales,  and  lK.tween  a  State  or  the 
citizens  thereof  and  foreign  St  Ues.  citi7.ens,  or 
subjects.  In  tlie.se  three  latter  classes  of  cases, 
the  juri.sdiclion  of  the  courts  of  the  United 
States  is  concurrent  wiih  the  Slate  courts.  In 
this  case  it  originated  between  citizens  of  dif- 
ferent Stales,  an<l  is.  therefore,  concurrent  with 
the  courts  of  Mississippi.  Before  the  jurisdic- 
tion here  conferred  on  the  courts  of  the  United 
States  could  be  exercised,  it  was  neces-sary  their 
powers  and  authority  shouKi  Ik*  (t.stablisluMl  and 
defined  by  law.  And  accordingly,  by  the  34th 
section  of  the  Act  of  Congress  of  the  34th  of 
September,  1789,  it  is  enacted.  "  That  the  laws 
of  the  several  States,  exirept  where  the  Consti- 
tution, treaties,  or  statutes  of  the  United  Stales 
shall  otherwise  retpiire  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  Slates,  in  cases 
where  Ihey  apply."  The  purjxKses  for  which 
jurisdiction  was  given  to  the  courts  of  the 
Unite<l  Slates  lietween  citizens  of  different 
States  in  ordinary  matters  of  controversy,  be- 

44  U80 


Digitized  by  Go 


481 


BUP&BMB  COUBT  OV  THB  UMITKD  BTATM. 


twccii  citi/(  n-  of  tlic  sanii-  State  claiming  lands  | 
under  graou  from  diflereul  States,  and  between 
an  alien  and  a  citixen  of  a  State,  was  to  ^ve  In 
each  of  lliesi'  casi's,  at  the  n]>ti(>n  of  the  plaint- 
iff, a  tribunal,  presumed  to  be  free  from  any 
accidental  State  prejudice  or  partiality,  for  the 
trial  of  the  caust;. 

And  when  Concress  dcfinwi  the  powei^  of 
the  courts  of  the  United  States,  they  direc-ted, 
that  iIm-  la^vs  of  the  pcvoral  States  should  Ix? re- 
garded as  the  rules  of  decision  in  tiuila  at  com- 
mon law,  in  CH8*'»  where  they  apply.  And  upon 
the.«c  principles,  with  few,  if  any,  exceptions, 
ha-H  this  court  actetl  from  the  commencement ! 
of  the  government  down  to  the  present  term  of 
this  court.  That  they  should  continue  so  to ! 
act,  18  of  great  importance  to  the  peace  and  1 
harmony  of  the  people  of  the  United  States. 
482*J  If  the  State  judicial  *tribunate establish 
a  rule,  goveminp  titles  to  real  estate,  whether! 
it  arise  under  statute.  (Ict'd,  or  will,  and  this 
court  establishea  another  and  a  different  rule, 
whidi  of  these  two  rules  shall  prevail?  They 
do  not  operate  like  two  (  qua)  p<iw(>rs  in  physics, 
one  neutralizing  the  oUicr ;  but  they  produce  a 
contest  for  suooess,  a  struggle  for  Tictory;  and 
in  such  a  contestitmay  eau^  be  foreeeen  wbkh 
will  prevail. 

The  State  courts  have  unlimited  jurisdiction 
over  all  ilic  persons,  and  projxTty.  real  and 
personal,  witJitu  the  hmils  of  the  State.  And 
as  often  as  Uie  courts  of  the  United  States  have  j 
it  in  flx  ir  power,  by  their  judjnrx'Ht*'.  under  ' 
their  limited  jurisdiction,  to  turn  out  of  the 
possession  of  real  estate  those  who  have  hwn 
put  into  it  by  the  judfimenl  of  the  highest  court 
of  appellate  jurisdiction  of  the  State,  so  often 
that  possession  will  bt*  restored  by  the  same  ju- 
dicial State  power.  To  avert  such  a  contest, 
and  in  obedience  to  the  act  of  Congress  before 
referred  to,  this  court  have  laid  it  down,  in 
many  cases,  as  a  sound  and  necessary  rule,  that 
they  should  follow  the  State  decisions  establish- 1 
ing  rules  and  regulating  titles  In  real  estate. 
And  in  the  following  cases  they  have  applied 
the  rule  to  the  construction  of  wills,  devising 
real  estate.  In  Jarkmn  v.  Chert  (12  Wheat.. 
162),  the  principle  is  fully  maintained.  In  that 
case  the  court  say:  '*  The  inoulry  Is  very  much 
narrowed  by  applyinc:  the  rule  which  has  uni 
formly  governed  this  c(»urt,  that  where  any 
inincfple  of  law.  establishini^  a  rule  of  real 
property,  has  t»een  settled  in  the  State  courts.  , 
the  same  rule  will  Ik*  applied  hy  this  court  that 
would  be  established  by  the  ?>tate  tribunals. 
Tlus  is  a  principle  so  obviously  just,  and  so  in- 
dispensably necessary  under  our  system  of  gov- 
emment.  that  it  cannot  be  lost  sight  of."  The 

aueation  in  that  case  arose  upon  the  construe- 1 
on  of  a  will  devising  land  in  New  York.    In  • 
the  case  oi  IIender»m  t  t  iix.  v.  Griffin  (5  Peters, 
154).  the  court  say:  "  The  opinion  of  the  court  1 
in  the  case  of  Ktnnedy  ▼.  MarA  was  an  able  f 
one;  it  was  the  judicial  construction  of  the  will  , 
of  Mr.  Laurens,  according  to  their  view  of  the  j 
rules  of  the  common  lawTn  that  State,  as  a  rule 
of  |iroi>erty.  and  comes  within  the  principle 
adopted  in  jadbt^A  v.  Chew  (12  Wheat.,  158,  | 
lAT).**  These  cases  are  In  strict  coaforminr  with  ; 
the  84th  section  of  the  Act  of  the  IMln  Sep- 
tember, 1 7B9,  above  referred  to. 

Thore  are  many  other  decisions  of  this  court 
applicable  to  this  case;  some  of  them  have  fol- 
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lowed  a  ^inule  decision  of  a  State  court,  where 
it  settled  a  rule  of  real  property.  And  st  the 
present  term  of  this  oourt.ln  the  case  of  OamU 
V.  Sdfi'ord,  troiKunr,  dr.,  it  was  held,  that  it 
was  not  material  whether  it  had  been  settled  by 
frequent  decisions,  or  a  sing^  case.  Fran 
these  authorities,  if  is  plain  the  juriwliction  of 
this  court  is  not  wholly  concurrent  in  this  tu-"*- 
with  the  Supreme  Court  of  Missf»«ippi:  bnt  in 
power  of  judgment  it  is  sul>ordin.iie  to  tlijit 
court,  and.  therefore,  the  construction  given  by 
*that  court  to  the  will  ou<;:ht  to  have  [*488* 
been  the  rule  of  construction  tor  this  ooort. 

Mr.  Chiff  Justice  T.vxev  concurred  fak  the 
opinion  of  Mr.  Judiee  McKuiuct.' 

Clt6d-6  How^  m ;  It  Otto. »;  1  OIUr..*«B. 


FRANCIS  C.  BLACK  and  JAMES  CHAP- 
MAN, Piaintig»  in  Error^ 
«. 

J.  W.  ZACHARIEft  CO..  Def^nOiaUt, 

Acceptance  of  dr^ft  on  money  in  acc<  ptor  tkatid*^ 
bar  to  aethn  forwme — legal  andefpiit/thkUlU 
to  >tti,rk  -trnruifer  of — lex  I'x-i  nf  'nrnrr'td^mi- 
cii — circuit  court  rnag  qua*/i  torit  of  super* 
sedeas/tfT  iivmffleient  »ecw^f—4hi$  tomt  ti» 
pontr  to  review  tuchproeetding, 

VChi'ti  acreflitor,  renldln* in LouuiiHim,  ilrcw  t  ili* 
of  exelmnKC  upon  hit*  d^ntor.  residing  iti  South 
Carohna,  w  lilch  liills  w  i-tc  ik  k'! 'tjnti  <l  toa  tliir.l  ixn- 
son  and  Hci-cpteJ  by  ttu>  <lniwct'.  the  eretlllor  tiH-J 
no  rlijfht  to  lay  an  atlaclitiu>nt  uinm  the  pn>i»erty  ..f 
the  del>tor,  until  the  l)ill?<  had  ueci>tne  due,  wen-: 
diMhiinor«  iK  nmi  tiik<  n  up  1)>'  the  drawiT. 

Hy  the  druwiuKuf  the  bills  a  oew  credit  wm  ex' 
teD^ed  to  the  debtor  for  the  tioie  to  wtUk  tber 
run. 

The  law!  of  LouisiHna,  allowing  attat  hmeiU!*  for 
di't)t«  not  Jet  due,  r»'littc  onl.\  to  Ml»s<  (ii)<lin(r  def>t- 
ors,  and  do  not  einl  iac  c  a  case  like  the  at>'\e. 

The  letral  title  to  stock  held  in  ctirporation*  f^lf 'i- 
ato<^l  in  I>ou)8iana,  dot-s  not  pans  under  n  pencil!  hv 
siKunient  of  profH-rty,  until  the  transrer  is  txtm- 
i>lei(  (i  in  the  mode  pointed  out  Ii>  tlx  lawS  o( 
l/oulslana.  rejfiilatiniftho^Morporation-i.  j 

But  thee(|uitable  title  will  pass,  it  t  Ij<- a^-^iirtinieild 
behufHcient  to  transfer  it  by  tin  luw.-  of  the  St«t« 
in  which  the  aswin-nor  resides,  and  it"  the  laws  of  the' 
Stat«'  where  tlu;  corponitlons  exist  do  not  probiMt 
the  H-siKtitnent  of  enuitable  intero»t»  in  rtork. 
Such  an  as^d^ninent  will  bind  all  p^-ntons  whohara 
notice  of  it. 

The  law.s  of  I^iuifiiana  do  not  prohibit  tbei  

nient  of  e<|uitable  inteitistS  in  the  Mate  by 

dentaof  other  Statefi. 

Personal  property  has  no  Icxnility.    Tlie  law  H 
the  owner'H  domicile  Is  to  determine  th«-  \  Hiiil;i> 
the  trannftT  or  alienMti<»n  thereof,  unlovs  th^  rr 
muiv  |>o8ltive  or  customary  law  of  the  vouuti 
where  it  Is  found  to  tlie  oontmrjr. 

THIS  (  ase  was  brought  up  by  writ  of  err 
from  the  Cin'uit  Court  of  tOflUnitedl 

for  ElUst  Louiniana. 

It  was  an  attachment  imued  ori<^nal1y  bv  li 

Commercial  Court  of  New  Orleans  (a  J^t^i 
court),  ajrainst  the  ijtKxls  und  chattels,  Uai 

l.-r>ti  the  trial  of  thisoaae.  Mr.  Jtutiee  Stocy  \ 
a\m-ut :  tour  of  the  judgesi  theretoca,  ruled  I 

deulslon. 

NOTK. tn  rffect  nf  charter  or  }t\iAa\r* 
roHon  <w  Ut  Irarvtjcr  ttf  stixJi,  sec  n«>te  to  I'nM 
Bank  of  Oaorsetown  t.  laird*  S  Whent..  awi 
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and  tenements,  rights  and  moneys,  effects  and 
crwiiLs.  of  Black,  at  the  instance  of  Zacharie 
4  Co..  and  removed,  on  the  petition  of  Bluck, 
into  the  Circuit  Court  of  the  United  States. 

Black  resided  in  Charleston.  South  Carolina, 
I  and  Zacharie  &  Co.  in  New  Orleana. 

In  iy37.  Black  was  the  owner  of  five  hundred 
shares  of  the  capital  stock  of  the  New  Orleans 
Oas  Light  and  Banking  Company,  and  six  hun- 
dred sluires  of  the  Carrollton  Bank  of  New  Or 
lean?.  On  the  31st  of  May,  in  that  year,  he 
4S^*]  a88ignc>d  to  the  Bank  of  South  *Caro- 
lioa,  us  security  for  a  loan,  his  shares  in  the 
Gvt  Light  and  lianking  Company,  with  power 
to  sell,  if  necessary. 

The  shares  in  the  Carrollton  Bank  were 
mortgaged  to  that  bank. 

Zacharie  &  Co.  and  Black  were  in  commercial 
correspondence  from  183r>  to  1840,  and  a  num- 
I  ber  of  letters  were  inserted  in  the  record.  The 
p«»int  of  law.  however,  which  was  basetl  upon 
ihtme  kftters,  having  been  decided  by  the  court 
bekm,  and  the  decision  not  excepted  to.  it  is 

tinecenary  to  recite  their  contents. 

Id  the  early  part  of  1841,  Zacharie  Co. 
shipped  to  Bl;ick  a  cargo  of  sugar  and  molasses, 
which  was  sold  fn)m  time  to  time.  Ixrginning 
with  January  25th,  and  ending  with  April  9th, 
partly  for  cash  and  partly  on  time. 

The  following  bills  of  exchange  were  drawn 

bv  Zacharie  »&  Co. ,  on  Black : 

"  :  nijirj'  l»th,  at  sixty  days  after  sltfht,  8i.r)00.00 
Ketiruary  isth,  "  "  "  l.MO.m 
February  24lli.  '  2.()0n.(jr) 

March       Int.  "        "  2.(»U0.(») 

April        Ist,  "        '*        "  1.0K8.0() 

They  were  all  drawn  in  favor  of  Alexander 
McDonald,  and  accepted  by  Black.  The  two 
lint  fell  due  on  the  same  day,  viz. :  on  the  301  h 
April.  1841,  and  were  prot(*ted. 

()n  the  loth  April.  1841.  Black  executed  a 
power  of  attornev.  appointing  the  cashier  of 
the  Oaa  Light  anff  Banking  Company  his  agent, 
lo  transfer  the  five  hundred  shares  of  si<M'k 
Kanding  in  his  name  to  the  Bank  of  South 
^'oroltna. 

On  the  16th  of  April.  1841.  this  power  was 
forwarded  by  the  Bank  of  S*)uth  Carolina  to 
Ibe  cmshier  of  the  Gas  Light  and  Banking  Com- 

eay,  with  a  request  that  the  tnmsfer  might  be 
mediatelv  made.and  a  new  certilicate  issued. 
On  the  '^th  of  April.  1841.  Black  made  a 
RoenU  assignment  of  nil  his  property  to  James 
Chapman,  for  the  benefit  of  all  his  cretlitors, 
mentioning  particularly  the  five  hundred  shares 
of  Mock  in  the  Qsa  Light  and  Banking  Com- 
pany, subject  to  the  mortgfige  before  mentioned 
to  toe  Bank  of  South  Carolina,  and  the  six  hun 
dred  shares  in  the  Carrollton  Bank. subject  lo  a 
natigkge  to  the  Carrollton  I^ink.  These  mort 
nges  the  tnistee  wa>  directed  (o  pay  off,  and 
dlrikle  the  surplus  amongst  the  cretlitors  named 
in  a  schedule  annexed  to  the  deed,  including 
Zacharie  &  Co. 

On  the  same  day  Black  addressed  a  letter  to 
Zacharie  &  Co.,  informing  them  of  what  he  had 
!<^.  and  that  he  had  sent  the  assignment  to 
Uimn.  J.  H.  Leverich  &  Co,  He  said,  also, 
Vour  two  drafts,  $1,500  each,  fall  due  on  the 
flnh  in-it. 

Your  one  draft.  $2,000,  falls  due  on  the  7th 
Your  one  draft.  $2,000,  falls  due  on  the  3d 


w\aD  3. 


Your  one  draft,  $1,088.  falls  due  on  the  14th 
June. 

On  the  4th  of  May.  1841,  Zacharie  &  Co. 
filed  an  affidavit  for  nhe  purpose  of  [*485 
obtaining  from  the  Commercial  Court  of  New 
Orleans,  as  before  stated,  an  attachment  against 
the  goo<ls  and  credits  of  Black.  The  necessary 
bond  wiis  given,  and  the  attachment  laid  in  the 
hands  of  the  Carrollton  Bank,  and  of  the  Gas 
Light  and  Banking  Company. 

On  the  5lh  of  May,  1841,  Zacharie  &  Co. 
addressed  to  Black  a  letter,  from  which  the 
following  is  an  extract: 

Fr.vxcis  C.  Black,  Esq. 

"  DearSir:  Yours  of  the  28th  ultimo  came 
to  hand  yesterday  morning  at  the  opening  of 
the  postofficfc,  and  immediately  after  the  shock 
the  writer  experiencj^d,  he  called  on  our  attor- 
ney, and  in  less  than  ten  minutes  we  had  an 
attachment  leviet!  on  your  stocks,  both  of  the 
Carrollton  and  Gas  Banks,  and  am  happy  to 
say  that  our  attorney  assures  us  that  we  have 
succeeded  it  in  spite  of  our  assignment,  which 
is  worthless  in  our  State,  particularly  as  no 
transfer  had  taken  place  on  the  b(X)ks  of  the 
bank;  this  course  we  feel  siitisfied  you  must 
approve  of.  as  it  certainly  will  relieve  you  from 
the  very  unhappy  and  truly  inevitable  dilemma 
of  throwing  upon  your  friend,  who  to  serve 
you  has,  without  compensation,  accepted  for 
your  accommodation  upwanls  of  $3,000.  a  loss 
to  that  amount.  A  neglect  to  provide  for  this 
sacred  and  confidential  debt,  you  could  not  be 
sustained  in  by  your  best  friend ;  and,  indeed, 
we  cannot  but  believe  you  will  be  happy  to 
learn  the  course  we  have  pursued,  and  we  now 
hope  that  your  assignee  will  urge  a  deci-sion  as 
soon  as  practicable,  as  it  is  useless  to  procras- 
tinate the  matter  longer  than  necessary." 

On  the  5th  of  May.  1841.  J.  II.  Leverich 
addressed  letters  to  the  cashier  of  the  Carroll- 
ton Bank,  and  of  the  Gfis  Light  and  Banking 
Company,  retpiestlngthem  to  transfer  the  stock 
in  their  respective  institutions,  standing  in  the 
name  of  Black,  to  Chapman,  his  assignee;  to 
which  the  following  answers  were  returned: 

'*  Ga8h  Lioirr  and  Banking  ("o.,  I 
New  Orleans,  May  5th,  1841.  f 
"  Me.s.sr8.  James  H.  Leverich  &  Co. 

"  Gentlemen:  In  answer  lo  your  note  of 
this  date,  I  have  to  say,  that  on  the  22d  ult.  I 
received  a  letter  from  J.  Chapman,  cashier  of 
the  Bank  of  South  Carolina,  covering  a  certifi- 
cate of  five  hundred  shares  of  the  stock  of  this 
institution,  in  favor  of  Francis  C.  Black,  to- 
gether with  a  power  from  said  Black  to  me  to 
transfer  the  stock  to  the  Bank  of  South  Caro- 
lina; that  said  power  being  not  considenwl 
sufficiently  formal  (although  it  might  be 
thought  so  by  persons  less  rigid  than  myself  in 
matters  of  the  kind),  was  returned  to  the  Bank 
of  South  Carolina,  with  the  remark,  that  upon 
another  being  furnishtnl  in  conformity  with 
corrections  which  were  stated  on  the  face  of 
the  one  returned,  the  desired  certificate  would 
be  transmitted. 

"  On  the  4th  inst.,  a  notice  of  seizure,  of  all 
effects  or  property  of  said  Black  in  this  bank, 
under  an  attachmeut.wassfirved;  consequently, 
•under  all  thest;  circumstances,  we  can-  [*480 
not  consent  to  the  transfer  requested  in  your 
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note,  but  must  hold  the  •lock,  mbject  to  the ; 
decision  of  the  courts.  j 
"Beapectfully,  your  obedient  tervant,  j 
(Bigned)      **J.  W.  H«)t  «»TON.  Cnshier."  ' 
••Cabboixton  Bank,    (  \ 
*'  New  0]iLBAifB/.7th  Mfty,  1841.  f 
"Gknti.kmen:  Your  application,  of  date  j 
6th  imX.,  to  transfer  six  hundred  shares  and 
•tock,  stuidtDs  in  the  name  of  F.  C.  Blade,  bpr 
virtue  of  a  power  from  JameJ*  Chapmnn  us  bis 
assignee.  it»  uuied.    The  transfer  canuut  be 
allowed,  because  that  said  stock  has  been  at- 
tached at  the  suit  of  J.  W.  Zadmrie  ».V  Co.. 
served  on  the  4th  inst.,  and  also  for  the  reason 
that  Baid  itoek  is  pleOMd  to  this  bnok  for  a 
stock  loan.  \ery  respectfully. 

(Signed)      "John  Nicholson,  Caahier. 
"Messrs.  J.  H.  LbvemxCB  A  Co.,-  New  Or- 
leans." 

On  the  day  when  the  attachment  was  issued, 
the  court  appointed  counsel  to  represent  the 
absent  defenaant,  and  on  the  12th  .luiu",  1841, 
that  Goanael  filed  an  answer  on  behalf  of  Bhtck, 
btit  without  fnstructions  from  h\m. 

On  the-  I9th  nf  NnvrinLrr  1S41,  Blm  U  fll.  d 
a  petition  praving  that  the  cause  might  be  re- 
noved  into  ui«  circuit  Court  of  tne  United 
States,  and  it  was  accordingly  removed. 

On  the  7th  of  December.  1841.  Black  prayed 
oyer  of  the  Mils  of  exchange,  and  Chapman 
filed  a  iM'Iifion  of  intervention,  in  whicli  he  s^nt 
forth  the  assignnieul  to  him  by  Black  on  the 
88tli  of  April,  claimed  the  shares  of  "took  in 
oonReqiience  thereof,  and  prayetl  that  the 
attac  hment  mieht  be  dis-solved.  Zacharie  & 
Co.,  ai^peand  io  the  intervention,  and  denied 
all  the  alleirations  in  the  petition  except  that 
the  stock  had  been  attached  and  the  ca.se  re- 
moved. 

The  notes  were  filed  in  conformity  with  the 

prayer  for  oyer. 

On  the  28th  of  December.  1841,  Black  filed 
the  followitifr  pxreption."*  and  answer: 

•"And  now  into  the  ninth  Circuit  Court  of 
tlie  United  Ststes,  for  the  Eastern  District  of 
Louisiana,  comes  Francis  C.  Black,  the  defend- 
ant in  said  suit,  by  his  attornevs,  and  excepts 
to  the  order  sad 'writ  of  attaebtuciu  granted 
therein,  to  the  petition  and  the  demand  therein 
made,  auU  for  cau.'ie  of  exception,  avers  that 
Ht  the  institution  of  said  suit  the  plaintiffs 
therein  had  no  cause  of  action  whsteversgsinst 
this  defendant,  and  that  no  debt  was  at  the 
date  of  said  suit  due  hy  defendant  to  sjud 
plaintiff,  all  of  which  is  anparent  by  the  Deti- 
tion  of  asid  pIslntifT.  and  the  acconnt  and  billa 
of  exfhansje  annexed  and  referrcf!  to;  where- 
fore defenaant  prsya  that  said  writ  of  attach- 
ment be  set  sidde  and  dimnlMed,  snd  thst  ssld 
suit  be  disniiis.'icd. 

"But  if  the       e.\eej)tiun  be  overruled,  then 
^87*]  this  defendant  answers  *to  said  suit, 
and  denies  all  and  isingular  the  allegation^  in 
plaintltT's  petitiDU  conliiined,  and  denies  spe- 
cially beint:  indel)ied  to  s;tid  plaintiffs  as  alleged 
in  ^aid  petition;  and  defendant  further  pleads 
that  the  bank  stock  attachc<l  in  this  case  was , 
not,  at  the  date  of  saui  attachment,  the  prop- 
erty     defendant,  or  liable  to  be  allache<i  for  [ 
any  deht  by  him  owing,  and  that  the  said  stock  | 
was  then  the  property  of  James  Chapman,  of  | 
South  Carolina,  who  became  the  owner  there- 1 
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of  under  a  trust  deed  for  the  benefit  of  all  the 
creditors  of  defendant  wiiltout  distiocUon. exe- 
cuted in  Charleston.  South  Carolina,  on  the 
28fh  April  1sn.  nm\  lhal  said  stock  was  dt- 
Ji%  <  r,  (i  tn  sair!  C  Imnnmu  before  the  issuing  of 
the  i  t  L  imu  lit  in  this  case.  DefendsatfurUier 
showH  that  the  said  trust  deed  wm  executed  in 
due  form  of  law  in  South  C'aroliuu,  where  de 
fendant  resides,  and  that  the  same  is  eflccltul 
to  pass  the  said  stocks  both  in  that  State  where 
it  was  executed  and  in  this  State ;  and  that  be 
fore  the  attachment  in  this  case,  the  plaiotifli^ 
wero  notified  of  said  sansnment.  and  thst  the 
€lS8  Bsnk  and  the  Osrrollton  Bank  were  thw 
notified  of  said  a.s,sipnnient  immediately  after 
the  execution  thereof.  Wherefore  ddendaol 
pravs  that  plsfntlffii^  demsnd  be  fllemltd  * 

Hi,  rlw  i;^t]i  nf  ,T;inr.ary,  1842.  the  OOttTt 
overruled  these  except ious. 

In  Hsrcb,  1840,  the  csQse  csnc  on  fcvtiiiL 
when  the  jury  on  the  5th  of  March  found  a 
verdict  for  the  plaintiffs,  Zacharie  &  Co.. 
against  the  defendsnt,  BisdE,  for  the  tarn  of 
fS.OOO. 

A  motion  for  a  new  trial  was  made,  but  over 

ruled. 

lief  ore  stating  the  bills  of  excfpliou  which 
were  taken  on  the  trial,  it  is  proper  to  mention 
that  the  depositions  of  tht«e  mcaibemof  the 
bar  of  South  Carolina  were  read  in  evidene^' 
to  show  what  the  law  wa.>>  iu  Liml  Suie.  Tin 
following  is  sn  sKtnct  from  thst  of  J.  L.  Fet- 
tigru: 

'*Thst  he.  the  witness,  knows  thst  the  said 

Francis  C.  Block  immediately  advised  tlif- 
plaintiffs  io  this  cause  of  his  assignment,  snd 
that,  hi  consequence  thereof,  they  bid  tibeir 
attachment,  f  r  in   ilie  witness,  lias  Men  UK- 
letter  of  the  said  Francis  C.  fikck  to  the  said 
J.  W.  Zschsrie,  snd  the  snswer  to  H.  snd  he 
advised  the  asBign*  r  ;i<  well  a>  Mr  I'lu  k.  to 
inform  all  the  cretUlors  imroediatelv  of  what 
has  been  done.    But  bv  the  law  and  usage  of 
South  Carolina,  no  act'of  the  o/'t'ii  'pi*-  fruft. 
or  creditor  in  whofec  lavur  an  !Lv-.itrniru  itt  i- 
made,  is  necessary  either  to  entitle  them  it  ti 
benefit  of  its  provisions,  or  n'wc  validity  ?  •  tin 
deed;  and  tliat  the  ohMguur  and  o^ttagutx'  weri- 
advised  by  the  witness  to  give  the  creditor  dv 
tice,  becatise,  in  a  bu^ines.'*  point  of  view,  it  is- 
right  and  proper  always  to  iufurm  a  i-orre^pond 
ent  or  creditor  of  that  which  concerns  hi-  in 
terest;  and  because  by  an  act  of  Assembly  of 
thM  8tate  (statutes  of  South  Carolina,  Vol.  VL. 
p.  365),  it  in  made  the  duty  of  an  assignee  1<' 
call  the  creditors  together  within  ten  days  sftrr 
the  execution  of  the  aari^ment.  to  sppoint 
agents  on  their  part,  equal  in  *n umber  ['488 
to  the  assignee,  with  equal  auihoiity  in  the  ex 
ecotl<ni  of  the  trust;  but  if  the  sss^tiee  ntf 
lecls  his  duty,  the  (!ee»!  i-  tint  iherehy  iuvali 
datt^.  but  the  creditors  may  appoint  thtit 
agenu,  and  take  the  whole  property  out  of  the 
hand.s  of  the  as-i^ii^ee,  and  apply  tlie  saineac- 
cordiug  lo  the  provisions  of  tiie  deed. 

"  And  the  witness  says  that  he  has  practit.vi 
in  the  courts  of  South  Carolina  for  xunrU 
twenty-nine  years  as  a  solicitor  and  counifior 
and  he  deems  himself  qualified  !•<  exprrv>  m 
opinion  on  the  law  of  South  Cap'lina  Tlw: 
by  the  common  law.  as  known  aud  adminis 
tered  in  South  Carolina,  an  assignment  o^m 
pieteiy  diverts  the  property  from  the  execution 
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of  the  deed,  so  that  it  cannot  be  questioned  bv 
the  Msiffnee  himself,  and,  if  free  from  fraud, 
cannot  De  questioned  by  hi«  creditors  or  any 
My  else,  and  that  though  such  assignment 
If  nude  abroad,  it  passes  the  properly  of  the 
Irbtdf  in  South  Carolina  from  the  instant  of 
t»  execution,  and  no  subsequent  attachment 
an  disturb  the  right  of  the  assignee.  That 
iliis  principle  was  denied  as  long  ago  as  the 
year  1H16.  in  the  case  of  l*rinie  v.  Y(tte»  (Tread- 
wty,  770).    That  the  distinction  between  an 
uognmeut  of  the  party  and  one  by  operation 
of  law.  was  taken  and  recognized  in  Topham 
f.  Chapman  (I  Constitutional  Kcport,  283,  de 
ndfd  in  the  year  1H17).    That  this  decision 
wai  followed  in  Unurn  v.  yfini*  (1  Mc('ord's 
Kep.,  106),  though  the  point  there  was  not  con- 
sidered one  of  any  ditHcully,  the  controversy 
n  that  case  turning  on  other  questions  in- 

.(■d.  But  the  very  <juesiion  between  an  as- 
•i.r.raent  of  property  in  South  Carolina,  exe 
(uicd  in  New  York,  in  trust  for  creditors,  and 
m  attachment  laid  on  the  property  of  the  as- 
Mjjnor  in  South  Carolina  after  the  date  of  the 
&«ignment,  was  raised  in  We^t  v.  Tapi^r,  in 
the  year  1829,  and  was  decided  in  favor  of 
U»  assignment,  in  which  case  His  Honor. 
Jnigt  Odchrist.  of  the  United  States  Court, 
then  at  the  bar.  was  of  counsel  for  West,  the 
ivaignee.  ^See  1  Bailey,  103.)  That  the  question 
*ia  made  again  in  (%reen  v,  Manry,  decided 
in  the  year  1>S31.  and  again  decided  that  a  iHum 
<Ur  awgnment  in  trust  for  creditors  (though 
■nade  out  of  the  Slate,  and  of  the  property 
■ithin  the  State)  takes  precedence  of  a  subse- 
quent attachment.  That  since  that  time  the 
point  has  not.  as  far  as  witness  known,  been 
qoesdoned.  although  property  to  an  immense 
imcmnt  has  l)een  |>assed  by  such  assignments, 
and  ao  well  settled  is  the  law  on  the  subject, 
thai  if  the  situation  of  these  parties  was  re- 
^"1^x1.  and  the  plaintiffs,  by  a  l>onn  fide  as- 
.  rnent  in  Louisiana,  had  conveyed  their 
property  in  South  Carolina,  whether  consist- 
»f  of  Teal  or  personal  eslAte,  or  choses  in 
»ciion  for  the  payment  of  debts,  no  lawyer  of 
reputation  could  Ijc  found  to  advise  a  crediir)r 
ill  this  State  to  attempt  to  take  the  properly 
^  a  sobscquent  execution  or  attachment. 
That  in  the  case  of  the  assignment  of  .stocks, 
though  they  can  only  be  transferred  on  the 
'woka  of  the  bank '  itself,  yet  the  assignee 
»oaM  be  entitletl  to  call  for  a  transfer. 
»nd  no  cre<litor  by  any  attachment  subse<iuent 
4H9*]  to  •the  deed  of  assignment  could  pre- 
•rai  the  assignee  fmm  taking  the  stocks,  and 
^iiporing  of  them  acconling  to  the  trusts  of 

ileed.  and  that  in  the  decision  of  the  qm'fi- 
'■  n.  ii  is  perfectly  immaterial  whether  the  as- 
signee be  in  actual  possession  of  the  property 
udgaed  when  such  property  is  capable  of 
OMoal  delivery,  or  whether  the  tranHfer  hv 
completed  on  the  books  of  the  bank  when  tin 
property  is  of  such  a  nature  as  to  rwjuire  such 
tnuMfer,  for  in  all  cases  the  right  of  property 
pin  the  assignee  from  the  date  of  ihe  deed, 
pndtlwte  is  nothing  for  the  attachment  to  act 

l_Mr.  McCrady  says,  "lliat  he  hiLs  read  the  dep- 
■ririB^lrf  )Ir.  Pettigru,  and  concurs  fully  in 
IW^^nrion  expressed  by  him." 
I  Mr.  Henry  Bailey  also  concurs,  and  mlds. 
I"  that  no  assent  or  other  act  on  the  part  of  the 
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assignee,  or  frMttii  que  trimt,  is  necessary  lo  give 
validity  to  an  assignment  for  the  Ix-neflt  of 
creditors.  unle.«<s  such  assent  or  act  is  made  a 
condition  precedent  by  the  express  provisions 
of  the  deed  of  assignment,  in  which  case  the 
conventional  law  of  the  parties  supersedes  the 
general  law  of  the  land;  that  the  assignment 
takes  effect  from  its  executitm,  and  although 
executed  iti  n  foreign  country,  prevails  over  a 
subse(|uent  attachment  or  assignment  in  South 
Carolina;  thai  this  principle  applies  only  to 
voluntary  assignments  by  the  debtor,  and  not 
to  assignments  by  operation  of  the  foreign 
laws  of  a  country,  such  as  the  bankrupt  law  of 
England:  that  the  cases  cited  by  Mr.  Pettigru 
in  ills  foregoing  deposition  are  of  unquestiona- 
ble authority  in  South  Carolina,  two  of  which 
were  reported  by  this  witness  when  he  held  the 
office  of  State  reporte<l;  that  the  sami'  princi- 
ples have  been  recognized  in  various  adjudi- 
cations since,  and  are  universjilly  regarded  by 
the  bar  of  this  State  as  settled  an<l  familiar 
law." 

The  following  are  the  bills  of  exceptions  to 
the  ruling  of  the  court  upon  the  trial: 

"  Be  it  known,  that  on  the  trial  of  this  case 
the  plaintiffs  offered  in  evidence  the  following 
bills  of  exchange,  to  wit: 

One  of  the  17tli  February,  pro- 
tested 30th  April,  1841*  <;l..mOO 

One  of  18th  February,  protested 
80th  April.  1841. '  1.500.00 

One  of  24th  February,  protested 

7th  May,  1841.  2.(K)0.00 

One  of  24th  .March,  protested 
3ti  June.  1841,  2.000.00 

One  of  Ist  April,  protested  14th 
June.  1841.  1.088.25 

*'  And  before  said  drafts  were  ordered  in 
evidence,  it  was  proved  by  the  testimony  of  a 
witness,  that  eacli  of  said  drafts  had  l»een  ne- 
gotiated by  the  plaintiffs;  that  the  two  drafts 
of  $1,500  each  were  returnetl  under  protest, 
and  taken  up  bv  the  ]>laintiiT8  on  the  7ih  May, 
1841 ;  the  draft  of  $2.(HM),  protested  on  the  7ih 
May.  was  returned  and  taken  up  on  the  17lh 
May.  1841;  the  draft  for  $2.«KX).  protested  on 
the  8d  June,  1841,  wa-s  returned  and  taken  up 
on  the  10th  June.  1841;  and  the  draft  for 
$1,088.25  was  returned  and  taken  u|)  by  the 
plaintiffs  on  the  30th  June.  1841.  And  before 
the  said  drafts  were  offered  in  evidence,  the 
sjiid  plaintiff  also  introduced  *the  ac-  [*4-00 
count  sales,  marked  '  A';  the  letter  of  the  de- 
fendant on  file,  of  date  the  28th  April,  1841; 
and  the  dmi  of  assignment  executed  in 
Charleston  on  the  28lh  April.  1841.  All  of 
which,  to  wit.  the  said  bills  of  exchange,  the 
account  sales  marked  '  A',  the  stdd  letter,  and 
the  sjiid  assignment,  are  prayed  lo  l>e  taken  as 
a  part  of  the  bill  of  exceptions;  and  the  coun- 
sel for  the  defendant  thereui^n  objected  to 
the  stud  bills  of  exchange  as  evidence  in  this 
case,  and  denieil  the  plaintiffs  the  riglii  to  pre- 
senl  them  to  the  jury,  on  the  ground  that  by 
said  bills  of  exchange,  and  said  testimony  con- 
necle<l  therewith,  it  fidly  ap|>eare<l  that  the  in- 
deblednesH  of  defendanl  to  plaintiff,  thus  at- 
tempted to  l)e  proved,  arose  after  the  institu- 
tion of  this  suit,  and  said  bills  wen-,  conse- 
quently, no  evidence  in  this  cause;  but  the 
said  objection  was  overruled,  and  the  plaint- 
iffs were  permitted  lo  present  the  said  drafts 
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and  protests  to  the  jury  m  evidence,  «ud  the 
defiBBdailt'fl  counsel  thereupon  took  this  bill  of 
exceptions  The  plaintiffs  petition  and  the 
accouui  current  annexed  thereto  had,  before 
the  said  bills  were  offered,  been  read  to  the 
Jury  as  pleadings,  but  not  as  evidence. 

"TiiKo.  H.  McCalbb,  [seal.]" 
A  grt'Ht  numbfr  of  li-tters  were  then  ^rivcn 
io  evidence,  and  made  a  part  of  the  exception. 
Some  of  tliem  have  been  already  quoted ;  those 
which  have  not,  were  intended  to  show  an 
i^ecment  between  Zacharie  &  Co.  and  Black, 
tfiat  the  former  should  hold  the  atodc  as  «ecu> 
rity  for  advances  wliich  they  alletrc  themselves 
to  have  made  to  Black.  But  the  court,  by 
graottng  the  ninth  praver  asked  by  the  inter- 
vener Mrridr  i!  This  j»onit  against  Zacharic  ifc 
Co.,  wh*  I  HI  I !  (lid  not  except  to  the  opin- 
ion of  th<  I  I  iiri     ruc  papen,  therefore,  need 

not  l»c  further  noticed. 

The  defendant.  Black,  and  the  inierveuor, 
Ghnpman,  offered  aepanle  pmyen  to  the  court, 

**  The  defendant  prays  the  following  mstruc 
tions  to  tlie  jury: 

"1.  That  the  drawinc;.  nej^otiation,  and  ac- 
ceptance of  bills  of  exchange  opt^rate  a  com- 
plete transfer  of  the  funds  of  the  dra\v<'r  in  the 
hands  of  the  acceptor,  up  to  the  amount  of 
the  bniB  iO  drawn  and  acoepted. 

"2.  That  after  the  negotiation  and  accept 
aoce  of  such  bills,  the  drawer  ceasee  to  be  a 
creditor  of  the  acoeplor  for  the  amount  thereof, 
and  hn^  no  right  of  aclioD  agdnst  the  acceptor 
for  said  amount 

"  8.  l^at  the  plaintiff's  account  annexed  to 
this  petition,  In  which  the  proceeds  nf  sugar 
and  certain  advances  are  charged  on  one  bide, 
and  certain  bills  of  exchange  are  credited  on 
the  other,  is  an  ndmission  that  said  proceeds 

and  advanc  es  constituted  the  final  against 

which  said  bill^  were  drawn. 

"4.  Tliat  if  ihe  jury  lK»Heve,  fmm  the  evi- 
dence before  them,  ihai  such  bills  have  been 
drawn,  negotiated,  and  accepted,  the  said 
drawing,  negotiation,  and  acceptance  trans- 
401*J  ferr^  to  the  payee  of  said  ♦bills  so 
much  of  the  said  fund  against  which  they 
were  drawn  as  is  represented  by  ^aid  bills. 

"  5  That  !f  the  jury  believe,  from  the  eti- 
dence  hcfon-  them,  that  ai  lln  iliite  of  tlie  in- 
stitution of  this  suit  the  plain liils  had  drawn 
and  negotiated  sudk  bills,  and  were  not  then 
the  holders  thereof,  then  tli  inry  must  reject 
from  the  plaintiils'  demand  tlie  amount  of  said 
billa,  although  It  should  have  been  proved  that 
t^iil  ^-rfjufntly  to  the  in<^f i?:ition  of  thin  suit,  to 
wit,  upon  the  return  of  said  bills  under  protest, 
the  pluntiffs  took  up  the  same,  and  became  the 
owners  thereof. 

"6.  That  a  suit  upon  an  account,  the  items 
of  which  oonsist  of  the  amounts  of  certain  bills 
of  exchange,  and  that  a  suit  upon  such  bills, 
cannot  be  maintained,  unless  the  plamtifl  in  the 
suit  is  the  holder  of  the  bill  at  the  dale  of  the 
institution  of  his  suit.' 

The  intervener  prays  the  following  instruc- 
tions: 

"1.  That  a  bow* fide  assignment  of  property  by 
a  debtor  for  the  equal  heneit  of  an  lua  endfton 
ix  not  tulawful,  out  la  highly  favored  hj  the 
law. 

"8.  That  the  law  prenimea  an  aiWBt  of  cred- 


itorslosuch  an  aasign nu-nt. unless  their  diseezit 
is  proved,  and  that  the  creditors  whoanent 
acquire,  from  the  date  of  the  assignment,  an 
interest  in  the  property  which  cannot  be  deslror- 
ed  by  a  subsequent  attachment  of  anyaiogle 
creditor. 

*'  8.  That  from  the  date  of  the  assignment 

the  title  of  the  a-s-signor  is  devoted,  and  the 
property  assigned  and  delivered  is  not  liable  to 
attachment  for  his  debts,  and  that  bank  staHo 

are  hu  rirporeal  rights,  tlie  deriving  of  which 
passes  by  the  delivery  of  the  title  or  act  of 
transfer. 

"4.  That  if  the  eerfifimtr^ofthestocks  are  not 
in  the  possession  of  the  owner,  but  in  the  pr« 
scssloDof  other  persons,  to  whom  he  ha<*  nledgvd 
them,  said  owner  may  make  a  valid  tmrv 
fer,  and  an  effect ual  and  complete  deliver}  nf 
Budi  Stock,  by  delivering  to  the  vendee  or  as- 
signee a  written  title  fn  the  samc.and  that  sudi 
title  passes  all  the  interest  of  the  assignor. 

"  5.  ThaX  the  provisions  in  the  chaiten  of  the 
Carrollton  and  Gas  banks,  to  the  purport  that 
the  transfer  of  stocks  in  those  banks  shall  nf)t 
be  effectual  or  valid,  until  entered  upon  the 
book  of  the  banks.are  introduced  solely  for  the 
protection  of  the  interest  of  said  corporation*, 
and  for  purixtses  connected  with  the  elt<  lii>n> 
thereof;  but  that  said  provisions  do  not  in  any 
wise  alter  or  aifect  tae  gOManal  lawa  toochhig 
tlie  delivery  of  incorporeal  rig|it8  or ilodu  in 
said  banks. 

*'6.  That  a  sale  or  assignment  of  sloeks  in 

said  bank<^.  anr?  thr  rh  Hv.  rin.T  of  the  title  to 
the  same,  makes  the  a.s.siguec  or  vendee  the 
owner  of  the  same.although  the  transfer  should 
not  have  been  ciitrr.  upon  the  hooks  of  the 
bank,  subject  onlv  to  such  rights  or  equities  a* 
said  banks  themselves  may  have  or  possess  upoo 
said  'stocks,  and  that  the  vendee  or  jls  [*4f>2 
signee  may  force  the  bank  to  enter  i»ucll  lr&D>> 
fer  upon  their  books. 

' '  7.  That  if  the  jury  believe,  from  the  evi 
dence  before  them,  and  especially  from  the  uct 
of  assispment,  and  the  depositions  of  witnesses 
taken  m  Charleston,  South  Carolina,  on  file 
and  offered  in  evidence. that  on  the  28th  day  of 
April.  18-11. the  defendant,  )>oing  domiciliated  in 
the  State  of  South  Carolioa.and  being  indebted 
to  sundry  persons  in  the  amount  stated  in  «id 
de|>osition8,and  being  the  owner  of  the  six  hun 
dred  and  eixtj  shares  of  tbestock  of  tlic  Caiioll- 
ton  Bank,  and  five  hundred  s1iiu«b  of  the  rtoek 
of  the  Oas  Ilnnl:,  i  xeculed  and  deHveml  to  the 
intcrvenor  a  deed  of  assignment  of  said  stodu 
dMMi/il0,and  for  the  benefit  of  all  hiscndhefs: 
that  said  stock  wm,  after  f<i't<}  (Inrr  nttarhrd  by 
the  plaintiffs:  that  no  creditor  is  &^bi>wn  to  have 
objected  to  said  transfer,  except  the  plafaitilb: 
that  other  crvflltnrs  arc  provt  d  to  have  except 
ed;  that  the  certiticate»  ot  mni  ^tock  were  not. 
on  the  date  aforesaid,  in  possession  of  s.ti<i  de> 
fendant,  by  reason  of  bis  having  plctlir«il  thrtn 
respectively  to  the  Bank  of  SouUi  Carohnaaud 
the  Carrollton  Bank;  that  then  the  delivery  of 
said  deed  of  assignment  constituted  a  complete 
and  legal  delivery  of  said  stocks  to  the  mter 
venor  for  the  hi-netit  aforesaid;  andthajmy 
must  find  for  the  said  intervenor. 

"8.  That  If  the  jury  l>elieve.  from  the  evI- 
(!i  rrc.  and  esjMxiallv  irom  the  letter  of  the 
plaintiffs  of  date  the '5th  May.  1841,on  fik.that 
the  plaintiff  had  been  notiHedof  theasrigniufBt 
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flitde  as  aforesaid,  and  thereupon  and  after- 
wurtb  levied  an  attachment,  then  that  such  nt- 
titflinieut  was  invalid,  and  cannot  be  pusbiined.  j 
"  9.  That  the  letters  of  F.  C.  Black.daled  at  j 
Cliarleston,  South  Carolina,  on  the  11th  Janu- ' 
;iry,  1837.  and  at  Mncon,  Georgia,  on  the  13th  : 
May.  1837.  on  file  and  in  evidence,  do  not  in' 
l&w'  &moimt  to  a  contract,  agreement,  or  undor- 1 
•tanding  that  the  stock  of  the  Carrollton  Bank  I 
-bould  be  held  by  plaintiffs  as  a  sccnrily  or 
pkdjfe  for  the  d«bt  claimed  b}-  the  plaiDtiils  in  . 
iltb  miit.  and  tint  no  tnch  agreement  between 
t!,r  <li  ^(•ii'laiit  :inil  plHintifT  (if  tht-  jury  believe! 
ilut  auj  such  agreement  existed)  can  avail  in  ' 
bw  a^inst  the  intervenor  in  this  case. represent  I 
irj  'ho  other  cr  lit  rs,  unless  the  jury  find 
from  the  evideuce  that  nuch  agreement  wasi 
made  in  the  form  of  a  pledge,  as  prescribed  in 
art.  312o  of  the  Civil  Codi-  of  I^ouisiana. 

And  afterwards,  to  wit,  uu  the  5lh  March, 
1941^  the  fotlowinff  bill  of  exceptions  was 

"  Ik  ii  known,  that  on  the  triul  of  this  case, 
and  after  the  argument,  the  counsel  of  defend- 
ant and  the  intervenor  prayed  the  instructions 
of  the  court  to  the  jury,  to  the  purport  of  the 
written  request  on  file,  numbered  from  1  to  9 
for  the  defendant,  and  fr<im  number  I  lo 
,&  for  the Jlilcrveiior;  and  ihe  court  huviiii^ 
J^noted^(Ujj^'n  lo  the  jury  nil  the  instruction^ 
prayed  for,  exce  pt  th<>s<'  designated  as  N'os. 
4,  5.  6,  and  7,  praytd  by  the  inlerveiKjr;  ainl 
493*J  the  court  refused  *io  give  tin-  said 
charges  as  demanded,  but  guvc  iheni  witli  th<' 
uualtfication,  as  to  all  sjiid  in.strut  tions.that  the 
oelivery  of  the  stock  was  not  fonipletc,and  did 
iBot  pass  to  the  assi^Uiee,  unle^is  the  transfer  wa^ 
ptiletcd  upon  tl>#  wx>ks  of  the  bank ;  and  that 
ihelavAOf  Loub^inna  alone,  and  not  t!ie  lawn 
<>(  South  Caroliim^c^  th&  genenU  comnurcial 
Uw  of  the  UnilM  Staten.  were  to  be  regarded 
ia  the  decision  of  this  suit;  to  which  (jualifica 
tioQ  the  counsel  of  the  iuionrenor  takQi»  ihia  bill 
of  exceptions,  and  prays  that  sidd  iDStructlons, 
i  r  r- .  d  for,  be  taken  as  a  part  thereof." 
<>n  tlie  34tU  of  March  Black,  prayed 

ihat  a  writ  of  error  be  allowed;  and  tendered 
4bOod»  willi  .T.ini'  -  FT,  T,>  v.  rirfi  ,V  Co..  as  se- 
coH^s,  in  the  p^iiHi  ^uiQ  of  |500,  with  a  cou- 
Mon  that  he  should  pfifiieoute  his  writ  of  error 
10  effect,  and  i  r .  ^  cr  alt  co^^ta.  \Thereupoii  the 
jq40  isflu«^l  r  [hi  iollowin^  order; 

"Be  it  s,,  on  the  petitioner's  giving  bond, 
r!,:,  J.  IT.  I..  v,tI>  ]i  .t-  f..  1- security,  lus  the 
14'^  «Lf«,,4^^iu  lLl        ^1  hye  hundred  dollars." 

Oajwnwn  also  prayed  for  ipifMlof  error,  "and 
(f-  {•  .-;i!d  writ  operate  nupfrmtfUfi  of  any 
fkciikif  ^luceedings  of  J.  ^V,  Zachnrte  &  Co. 
iflAaat  the  bonk  stock  attaclnii^'ltt  i;ii<l  cause, 
•s.f  rT;iniji'il  by  yr.ur  ih-f  rIl^ner  a.s  plaiutirf  in 
«*J.miii:'Vciiiiau,  ualil.  lUt-  iinal  decision  of  the 
mae  in  the  Supreme  Court  of  the  United 
„**  Wliereupon  the  judge  issued  tbe  fol* 
Older: 

.V  vvrtl  of  error  is  allowed  as  a  mjyermlMJi, 
er*B  giving  bond,  conditioned  ao- 


law*  with^.  H,  Lcverich  &  Co.  on 

%>■■  ^;itnr.  of  tivt-  liurulri'd  ilollur-, 

Mnri-Ci  88tb,  1842. "  |^,f'*'  \ 

th«>  next  [lay.  vTz..  (be  ^^^I^HBHUW 

of  George  Straw  bridge. 


for  plaintiffs.ordered.thatao  much  of  the  order 

of  this  court  as  grants  a  «u;KrW<(/,-(  to  tlu*  inter- 
vener. Chapman,  on  his  giving  Ixiiul  in  the 
sum  of  tive  hundred  dollars,  be  annulled;  tlie 
court  being  of  opinion  that  the  stocks  attached 
are  not  sumcient  security  for  said  writ  of  nuper- 
Hed^att. " 

The  court  afterwards  re-opened  this  matter, 
upon  motion  of  Chapman's  counsel,  hut.  after 
hearing  an  nrgunu  nt,  declined  lo  change  the 
last  quoted  order,  and  refused  to  restore  the 
x'lpcrsed&u,  upon  the  ground  thftt the  "bond 
was  considered  ;us  iiisulilcient.*' 

Mr.  Wilde  for  plaintiffs  in  error. 

Mr.  Ohmr  for  defendants  in  error. 

But  before  the  otse  wn--     ir^hed  in  order, 

Mr.  Wilde,on  behalf  of  the  plaintiffs  in  error, 
moved  tluit  this  court  *do  issue  a  writ  (*4M 
of  mperteddtu  upon  the  jodgment,  upon  two 
grounds: 

1.  Because,  within  the  time  allowed  by  law, 

the  writ  of  error  had  been  prayed  for,  cita- 
tion issued,  and  bond  given,  with  adequate  se- 
curity. 

2.  Because,  before  the  sale  of  the  stocks  by 
the  Piaishal,  Blaek applied  for  the  beuetil  of  the 
i^Mnkrupt  A.ct,  to  the  District  Court  of  South 

( "aroliua. 

In  support  of  this  motion.  .\fr.  W'tldr  said: 

That  toe  sourterred  ii^  refusitma  s>ipr  r.i^^ent^ 
we  regard  it  ns  seiilrd  by  Stockton  <£;  Moore  v. 
Hi.'<hfp  {'i  Ib.wani,  TlJ. 

Xor  is  it  a  matter  of  indiir.'rence  that  tlie  exn- 
( ution  shoidd  be  superseded.  It  may  be  that 
the  slo<  ks  have  l)eeii  sold  at  a  most  unfavor- 
able periofl.  and  iKuight  in  !»y  th<'  plaintitTH  in 
attachment  theuipielvcs.  It  may  be  ibal  they 
would  now  sati^^fy  the  attuchinir  creditor's  de- 
mantl,  and  leave  a  lari^e  sur|>las.  Sucli  consid- 
eraiiuuH  can  weigh  nothing  with  this  court.  It 
is  quite  enough  that  we  were  entitled  to  a  sttjw- 
.tidtr/.s,  and  th<^  court  IkIow  refused  it. 

Your  honors  will  remark  the  stocks  were  in 
the  custody  of  the  law. 

The  fund,  therefore.  \vass«x  ure.  It  was  com- 
petent for  the  court  to  order  a  sale  of  the  prop- 
erly,on  proof  that  it  was  perishable,  or  deterior- 
ating in  value. 

A^ainiii  the  intervenor  uo  iudgment  could  be 
given,  except  for  coffta;  ana  a  oond  for  9900» 
witi)  uiHjnostioned  and  unquestionable  surety, 
wa.>»  undoubtedly  sullicieut. 

That  the  ioterrenor  is  a  plaintiff  (see  2  Dor- 
ret,  676);  the  proi^osition  asserted  in  argument, 
and  not  denied  in  this  court,  in  fArin'/.tf'>n  v. 
ly ()rfjt>n^4$  (7  Cranch.  mi). 

Otir  ^^upretne  C<»url  have  delcrminefl  that 
plaintiir.s  are  bound  to  give  security  only  for 
costs,  to  entitle  them  to  a  suspensive  appeal, 
{lit nth  d-  (j>.  V.  Vnu'^ht  ttiil  .  Dougherty  <t  CS>., 
//i^rm/o;-!*  (10  L.  It.,  n-iO.  1). 

Even  if  the  executi<»n  has  been  levied  and 
the  .stocks  sold,  the  party  is  still  entitled  to  res 
litulioQ.    (Tidda  Prac,  10^3,  118(5,  1187,  2 
Salk..  568;  8  Bac.  Abr.,  888;  do.  Jac.,  846^ 

tm.)  « 

Upon  this  preliminary  point,  Mr.  JunHeg 
SxoaY  deUvtjreU  the  oi)inion  of  the  court: 

This  fi  a  cAse  coming  by  writ  of  error  to  thli 
court,  from  the  Circuit  Court  of  the  Eastern 
Distrii^pX  Louisituu^   The  cmm  hm  pot  as  jiek 
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been  made  in  behalf  of  the  plaint ifTs  in  error 
(the  oripnal  defendant  and  the  iiitervenor),  for 
a  writ  of  mvjM^mleajs  to  tlir  execution  issued 
upon  the  iudgment  afrainsi  Black,  upon  two 
grounds;  nrst.  that  the  execution  issued  ini 

(jrovidently,  because,  within  the  ten  days  ul- 
owed  by  law.  the  writ  of  error  had  been  pray- 
ed for.  citation  issued,  uini  bond  given,  witli 
adeqiiate  security;  second,  tliat  after  the  exeeu- 
405*1  tlon  issued,  *an<l  certain  stocks  had 
been  seized  thereon,  and  before  the  sale  thereof 
by  the  marshal,  Hlaek  (who  is  a  citiz<'n  of  South 
Carolina)  applied  for  the  1>enetit  of  the  Hank- 
rupt  Act  of  the  District  tOurt  of  South  Caro- 
lina District,  and  was  nficrwiirds  declared  a 
bankrupt,  and  an  assignee  apiH)inted;and  that, 
in  the  intermediate  jKMioil,  tlie  marshal  wld  the 
stocks. 

Upon  examining  the  record,  we  find  that,  al- 
though the  writ  of  error  had  been  allowed  by 
the  Circuit  Court,  and  a  citation  issued,  and 
bond  given  for  prosecution  of  the  writ  of  error 
and  payment  of  costs,  and  a  nupfrxtdtim  had 
afterwards  Ixjen  awHrded  to  sijiv  e.xecution,  yet 
that  the  court  upon  the  succeeding  day  revoked 
that  order,  upon  the  ground  that  the  t>t<M  U.s  at 
tached  were  not  a  HufB(  ient  security  for  the 
said  writ  of  miterntdean,  and  that  the  bond  wjls 
insutllcient ; so  thol  the  case  does  not  fall  within 
the  predicament  provided  for  in  the  22d  ami 
23d  sections  of  the  Judiciary  Act  of  1789,  chap. 
20,  which  entitles  the  party  to  a  fujH  rnedeaf  and 
stay  of  e.xecution,  since  that  can  only  Ik?  where, 
within  the  ten  days  allowed  by  law.  a  sulhcient 
bond  is  given  to  prOvSecute  the  writ  ^)f  error  to 
effect,  and  als<)  to  answer  all  damages  and  costs. 
The  judges  of  the  Circuit  ('(»urt  were  the  sole 
and  exclusive  judges  what  security  should  l»e 
taken  for  that  purpose;  and  they  have  deeideil 
that  the  security  offered  was  insullicieui. 

In  respect  to  the  other  groiuid,  that  of  the 
bankruptcy  of  Black,  that  of  itself  constitute- 
no  ground  why  this  court  should  interfere  to 
stay  proceedings  on  the  e.xecution,  or  to  award 
a  supersedeas.  It  is  a  matter,  if  at  all  cogniz- 
able, properly  cognizable  in  the  Circuit  C«)urt, 
upon  an  application  and  jM-tition,  by  the  jis- 
signee,  to  that  court,  tipou  a  ca.se  showing  an 
equitable  title  to  relief;  or  for  an  application  to 
the  proper  District  Court,  sitting  in  bankruptcy 
for  that  purjxxse.  It  is  in  no  resjwct  a  matter 
within  the  appellate  jurisdiction  of  this  court, 
upon  the  present  writ  of  error. 

The  motion  U  therefore  oterruled. 

This  preliminary  motion  having  l)een  disposed 
of,  the  cause  came  on.  soon  afterwards,  for  ar- 
gument upon  its  main  points. 

Mr.  Wilde,  for  Black  and  Chapman,  the 
plaintiffs  in  error,  said: 

Two  Questions  are  presented  by  this  record. 

1st.  Ilad  the  attaching  creditor  a  legal  cause 
of  m*tion  at  the  commencement  of  his  suit? 

2d.  Had  there  l)een  a  sutlicieut  tradition  or 
delivery  of  the  effects  assigned,  io  devest  the 
aKsiguor  of  all  interest  therein  before  attach- 
ment levietl? 

The  last,  being  decisive  of  the  rights  of  the 
parties  and  merit«  of  the  ca-se,  will  be  tirst  con- 
sidered. 

From  the  statement  of  the  plaintiffs  in  error, 
the  court  will  jHjrceive  that  \\\\f>  is  a  controversy 
between  an  assignee  under  un  assignment  lOB/ie 
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*for  the  equal  Iwneflt  of  all  the  credit-  [*49G 
ors,  and  an  attaching  crwlitor  who  s<«ek!i  to  ob- 
tain priority  of  payment  by  legal  ddigeooe. 

The  assignment  was  made  in  South  Canolioa. 
The  assignor  and  assitrnec  are  resi<lenl  citiiew 
of  that  State.  The  subject  of  assignment  it  an 
interest  in  the  stocks  of  certain  banks  incorpo- 
ratjfl  by  the  State  of  Louisiana.  The  aitscbiog^ 
creditor  is  a  domiciled  merchant  of  New  Or- 
leans, where  the  attachment  issued.  He  bad 
express  notice  of  the  a-ssignment  bt-fon-  issuing 
his  attachment.  Indeed,  he  issued  it  in  ctm- 
serpience  of  receiving  that  notice.  The  asngn- 
ment  was  made  on  the  28th  of  Anril.  1841.  fte 
attachment  levied  on  the  4lh  of  Slay. 

The  evidence  of  Peltigni.  and  the  letlen  ct 
F.  C.  Black,  and  Zacharie  Co.,  show  the 
notice. 

At  the  date  of  the  a.ssignment,  the  scrip  or 
certificates  of  proiK-rty  in  the  stocks  referred 
to  were  in  the  hands  of  third  persons,  to  whom 
they  had  l)een  pledged.  Their  delivery  to  the 
a.vsignee  was  therefore  impossible.  Before  tlie 
attachment,  application  was  made  by  th« 
pledgee  to  obtain  a  transfer.  It  was  refused,  on 
the  ground  of  some  informality  in  Ihepowerrf 
attorney,  though  the  ca.shier  of  the  Oas  Ligbt 
and  Banking  Company,  so  refusing,  admh»  it 
might  have  satisfied  persons  less  rigid  than  him- 
self, and  before  a  transfer  could  l>e  effected,  the 
attachment  was  levied. 

It  is  obvious,  Ht  the  first  glancx*.  that  in  any 
other  State  than  Louisiana  the  question  thus 
prcsenteil  would  not  l>ear  a  moment's  argumcBi. 
Personal  projHjrty.  having  no  locality,  tmt  lA- 
hering  to  the  person  of  the  owner.  pasMiac> 
cording  to  the  law  of  his  domicile:  and  when  it 
is  shown  that  the  a.s.signmenl  by  the  law  <jf 
South  Carolina  would  transfer  the  intereit  of 
Black  in  the  stocks  assigned,  sin:ply  by  the  ex- 
ecution and  delivery  of  the  deed,  all  doubt  ' 
at  an  end.  See  the  evidence  of  Pettlgni, 
Crady,  and  Bailev.  as  to  the  effect  of  this 
hii^nment,  according  to  the  laws  of  CaroltiK. 

Even  assignments  preferring  some 
to  others  have  been  reneatwlv  held 
(Brooks  V.  Mnrbury,  11  Wheat..' 78, 
kins  v.  Wheeler,  16  Peters,  106.  and  the  casrt 
there  cited.)  Such  preferences  are  not  frsndu- 
lent  unless  under  a  bankrupt  law.  {Conardx. 
yiroll,  4  Peters.  297.) 

With  respect  to  the  general  principle  the  au- 
thorities are  superabundant.    (.Siorv's  Cooltirt 
of  Law.s.  812.  315.  817.  m  832;  ' 
signinenls,  57:  ^f^lne\.  Moreton,  G  , 
Hunter  v.  Pvtts,  4  T.  R..  192;  Ixtei*  v.  W» 
7  Jones.  223;  SUl  v.   Won,mck.  1  H.  Bl 
691;  We»tv.  Tapper,  1  TVmI- v.  193;  Grtem 
Monsey.  2  Bailey.  163;  '/»  v.  H/tpelift,  2 

Stewart,  86:  Iiolmes  v.  Jumjifrt.  4  .Iohn.v  CI 
H..  460;  .Veuns  v.  JIopi/fHtd.  19  Pick.. 
Meeker  etol.  v.  Wilson.  1  Gall.  C.  C.  R,41*.) 

His  honor,  the  district  judge.  soenvH.  todecd, 
to  admit  the  general  law  as  we  stale  it,  by  Wf- 
ing  in  his  charge  that  "  the  law«  of  LouisbA 
alone,  and  not  the  law  of  South  C*  J 
the  general  commercial  "law  of  tin  ^  i 
United  States,  were  to  be  reirarditl  in  the 
ion  of  this  suit:  and  that,  !i<  '  •  Lbc  U* 

of  Louisiana,  the  delivery  I  .  nSw«»iwI 
complete,  unless  the  transfer  whs  entered  oatbt 
books  of  the  bank.'" 

The  rule  thus  bnrndly  laid  down  we  hiunblf 
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o^teod  is  erroneous,  and  we  shall  attempt  to 
•bow 

riist,  that  the  law  of  South  Carolina,  where 
the  contract  wan  matle,  is  to  be  reganU'd.  Next, 
hat  the  delivery  of  the  effects  iissignetl  was 
ncaplcte,  even  according  to  the  law  of  LouiHi- 


That  the  lex  lofi  eontractut  is  adopted  as  the 
He  of  decision  by  the  courts  of  most  civilized 
noon  is  incontrovertible.  (Storv's  Contli(.t  of 
hn;Bank  U.  S.  v.  DonaUy,  b*  Peters,  372.) 
It  diarge  of  his  honor,  the  district  jti<l.i^, 
pwrcr.  evidently  proceeds  upon  ihe  assump- 
Im  cither  that  it  is  not  the  rule  of  the  courts  of 
Muauoa,  or  at  least  is  so  only  under  such  rc- 
Ifetioiu  and  (juulifications  as  render  it  inap 
table  to  a  case  like  the  present. 

At  a  very  earlv  period  in  the  history  of  ihoso 
Imia.  we  find  them  laying  down  the  law  thus: 
rThe  nature,  validity,  and  effecla  of  this  con- 
net. must  be  in(|uired  into  according  to  the 
iWKof  the  country  in  which  it  wus celebrated. 
pES  when  the  delivery  of  the  thing  or  the  fact 
Ipnlated  for.  is  to  take  place  abrojid."  (Lt/nc/i 
lB)$tUOiitaiU,  T  Mart..  09,  citiug  1  Oailison. 

►Ten  yenrs  later,  the  Supreme  Court,  after 
brfuily  reconsidering  their  opinion,  re  aftlrm 
tin  a  (hrision  justly  characterized  as  most 
woed  and  masterly.  "  Upon  the  whole."  say 
Wf.  "  wc  tnust  c<»nclude.  as  we  did  in  Morrus 
^me>.  and  Viittl  v.  Thomjmtn,  that  contracts 
■  governed  bv  the  law  of  the  country  in  which 
ky  »erc  made  in  everything  which  relattjs  to 
jemodf  of  construing  them,  the  meaning  to 
fe  attached  to  the  expressions  by  which  the 
gtks  U)UDd  themselves,  and  the  natun;  and 
[Wty  of  the  ennigement."  (Dej^tu  v.  Hum- 
fc^,  8  New  Series,  1.)  And  accordingly 
Mr  determine  "that  in  a  note  execute<I  here, 
1 1  loan  of  money  made  here,  the  creditor 
if  ttipulate  for  the  legal  rate  of  ciinventional 
fewt  nuthorizeil  by  our  law,  although  su(;h 
pte  be  disallowed  m  the  place  at  which  pay- 
■Dt  b  to  be  mafJe."  (Ibid.;  ride  Murri»  v. 
pea,  11  Mart..  730;  Shiff  v.  Louutiann  Staff 
mnmce  Co..  6  N.  8.,  «29:  Broirn  v.  liirhnrd- 
I. IN.  8.,  202:  Orryw  Winter,  4  N.  S..  277.) 
\h  Vuxteherv.  Waiden  (6  N.  8..  49.');3Cond. 
U  <B3).  the  court  held  that  a  verbal  power  of 
Honiey.  if  given  in  a  Slate  where  slaves  pass 
Jparol.  Is  Ifgal  proof  of  the  authority  under 
■ich  a  written  sale  was  made  in  this  State, 
levering  this  decision,  they  employed  the 
■iHt  language : 

Hwre  is  no  difference,"  say  they,  "  l)e- 
Hltbe  right  of  a  stranger  to  have  the  aid 
We  lawa  of  the  country  where  his  debtor  re- 
pw,  to  compel  him  to  do  justice  in  relation  to 
PMractnuule  under  another  government,  and 
p_pf  one  citizen  of  a  State  to  enforce 
W*]  •Ins  chiim  against  another.  This  prin 
ite.  which  Is  foundwl  on  the  comity  of  na- 
and  makes  a  part  of  international  law, 
■id  be  a  mere  illusion.  If  other  evidence  was 
^Kd  for  the  validity  of  the  agreement,  than 
^■the  laws  of  the  country  where  it  was 

n«e  atme  doctrine  has  since  been  repeatedly 
liable  only  to  th<'  limitations  given  to 
ptb«  caae  of  Sim/  v.  //«  VredUorif  (5  N.  S. 
Pi,  which  will  be  considered  hereafter.  ( Vide 
P«»».  Odtnet  al.,n  N.  S..  214;  Chartrt*  v. 


Cnirnen  ft  nl.,  4  N.  S..  1:  RfUv.  Jame*,'Q  N. 
8..  74;  King  v.  Ih  rnutni*  Ht  irn,  0  L.  H.*  616; 
Andrfirny.  Ilix  f'n'ditorn,  II  L.  H.,  476;  Ofiio 
lihtumnre  Co.  v.  Edmond»tii  ft  at.,  5  L.  H., 
29U.) 

It  will  scarcely  l)e  denied,  indeed,  that  the 
ler  hici  rnutrartun  \s  adopted  bv  the  courts  of 
Louisiana  as  their  rule  of  decision,  although  it 
may  lie  contcmled  that  this  adoption  is  subject 
to  such  restrictions  and  qualifications  as  de- 
prive the  intervenor  of  all  l)enertl  from  it,  in  a 
case  like  the  present. 

These  n.'strictl»)ns  are  supposed  to  have  been 
defined  and  esiabli^ht-d  in  a  number  of  c;iscs, 
some  of  them  turning  on  therpiestion  of  deliv- 
ery. 

[}fr.  Miliif  then  examined  with  great  mi- 
nuteness the  Louisiana  decisions. ] 

In  considering  this  brancii  of  our  subject,  it 
will  be  remarked  by  the  court  that  we  have 
thus  far  confined  our  citations  to  the  decision* 
of  Louisiana  only. 

We  have  studiously  alwtained  from  all  others, 
because,  ns  we  alleged  in  the  out.set,  except  as 
to  Louisiana,  this  cannot  be  considered  an  ojKrn 
question;  and  the  court  are  so  well  aware  of 
the  Engli.sh  and  American  authorities  on  the 
subject  that  it  would  be  a  waste  of  lime  to  quote 
them. 

Nothing  but  the  deference  which  this  court 
habitually  and  imiformly  exhibits  for  the  ad- 
judications of  Ihe  local  tribunals,  in  its  anxiety 
to  administer  justice  l)ctween  citizens  of 
different  Stales,  preciwly  as  it  is  admini.ster- 
ed  between  citizens  of  the  same  State,  could 
have  induced  us  to  restrain  our  (irgument  with- 
in stub  narrow  iKiundaries. 

We  think  it  is  apj>iirent.  from  the  local  de- 
cisions, that  we  are  protected  by  the  private  law 
of  nations,  even  as  adopted  in  its  most  limited 
s<'n'm  by  the  courts  of  Louisiana. 

But  ff  we  are  not.  surely  there  never  was  a 
more  fit  and  proper  occasion,  nay.  never  a  more 
piilpable  an<l  pressing  necessity,  for  this  court 
to  assert  its  own  unquestionable  right  of  juilg- 
ment.  in  opposition,  if  it  must  be  so,  to  the 
State  tribunals. 

The  question  is  one  of  international  law;  of 
the  greatest  practical  consequence  tons,  as  part 
of  the  family  of  nations,  and  of  infinitely  more 
imiM)rtance.  considering  our  country  as  a  con- 
fefleracy  of  States.  It  is  one  regarding  the  ap- 
plication of  the  lex  l»ri  eontractui*,  on  which 
*all  Kurope  and  America  have  spoken  [*4J>1> 
with  one  common  voice;  and  Louisbina.  if  in- 
dee<l  her  decisions  are  aclverse.  Is  the  only  ro- 
cusiint. 

How  far  those  decisions,  supposing  them  to 
trench  upon  receive<I  principles,  are  salisfacti>- 
ry  to  the  common  sense  and  justice  of  man- 
kind, may  be  readily  ascertaineii  by  a  cursory- 
re  ference  to  the  treatises  of  learned  and  accom- 
plished jurists. 

The  only  respectable  authority  oppo9c<l  to 
the  doctrines  we  have  advocated,  is  the  cose  of 
InffntlHiin  v.  (}fyer  (18  Moss.  R..  146.  14tJ), 
much  relied  on  by  our  adversjiries  In  the  court 
below. 

That  case,  however,  was  never  generally  sat- 
isfacU)ry  to  the  profession,  has  often  been  (jues- 
tione<l.  and  was  finally  overruled  by  the  recent 
case  of  Mean*  v,  IlaiifffHtd  (19  Pickering,  lOo). 
In  the  latter  case  it  was  decided,  that  where  a 
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citizen  of  Maine  exMated  an  aadgnment  In  that 

State,  to  certain  of  bis  creditors,  of  a  debt  (lue 
to  hiiu  from  a  citizen  of  that  Common  wealth, 
and  the  creditora  having  clainm  to  an  amount  ex- 

ceeding  such  <l«  lit,  bcfTime  parties  to  the  as- 
aignment,  it  was  bcld  that  the  assigniDent  whb 
viHid  a^inst  the  attachment  of  tlw  debt  bore, 
l)y  a  citi7.on  of  Mns.Rarhti'Jctt's.  not  withstanding 
tlic  courts  of  Maine  bad  decide<i  that  a  simihir 
assignment  made  in  tbia  Commonwealth  was 
invalid  atminst  a  subsequent  attachment  of  the 
assi^rned  property  in  Maine,  by  a  citizen  of  that 
Blate. 

It  may  be  that  wo  deceive  ourst^lvcs  as  to 
llie  force  of  these  arguments,  li  may  be  that 
they  are  unsound. 

Wi-  turn  then  to  the  second  point,  and  shall 
endeavor  to  maintain  that,  even  according  to 
the  municipal  law  of  Louisiana,  there  had  been 
a  sufficient  tradition  or  delivery  of  the  stocks 
assigned,  to  devest  the  Hi>signor  of  all  interest 
therein.  iK'fore  the  attachment  of  Zaebarle  & 
Co.  VI as  levied. 

It  is  cheerfully  admitted,  at  the  outset,  that, 
in  relation  t(»  movables,  things  personal  and 
tangible,  the  maxim  trwUtianibus  non pacti»  has 
been  adopted  by  the  courts  of  Louidana.  and 
adhered  to  in  a  variety  of  eases  in  its  full  ex- 
tent and  rigor.  (JJurn/Qrd  v.  Syndku^ Brovkn, 
B  Mart.  2^;  NcrrU  y.  Mum/ord,  4  Hart.,  20; 
JinmHfij  V.  StttcMon,  5  Mart.,  Louisiana 
Code,  an.  1917.) 

If  the  property  assigned  and  attached  In  this 
case  had  been  ^oods  and  c  hat  (els,  movables, 
capable  of  actual  manual  possession  and  deliv- 
ery, assuredly  we  dionld  not  venture  to  arirue 
that,  according  to  the  municipal  law  of  T.  :ii si- 
ana,  tradition  was  not  neces&ary.  Thai  point 
has  been  settled  by  too  long  a  scries  of  judicial 
<!f  iM-ioiT-  to  hrnrw  rontcsted.  But  the  effects 
conveyed  l)y  liiis  ufisignment  are  aliugetiier  of 
a  <lifferent  nature.  *riiey  are  mere  incorpore- 
al rights,  itivisilile.  intangible,  uiiHubstnntial, 
and  ineapal)le,  from  their  very  nature,  of  any 
other  than  a  Hymbolical  delivery. 

Tliis  (iistinclion  is  reroirniy/Cd  by  several  ar- 
ticles of  the  Louisiana  Code.  Thus: 

Art.  \(S2.  Incorporeal  things,  consisting  only 
■600*]  in  a  right,  are  not  *t)f  themselves  strictly 
susceptible  of  the  uuulily  of  movables  or  im- 
movables: nevertheless,  they  are  placed  in  one 
or  other  of  these  classes,  according  to  the  object 
to  which  they  relate,  and  the  rules  hereinbefore 
established. 

Art.  i{305.  Possession  applies  properly  only 
to  corporeal  things,  movable  or  Immovable. 
The  [Misse.sion  of  incorporeal  riudits,  such  lus 
servitudes  and  other  righta  of  that  nature,  is 
only  quan  poasession,  and  is  exercised  by  the 
species  of  possessioa  of  wbidi  these  rights  are 
susceptible. 

Art.  8612.  In  the  transfer  of  dcbt«,  rifrbtK. 
or  claim.s  to  a  thinl  person,  tli  •  (h  liveiy  i;ike< 
place  between  the  transfer  and  tiie  transferee 
oy  the  giving  of  the  title. 

Art.  50K?.  The  tran'«f(?rce  it-  only  possessed 
as  it  regards  third  persons  after  noiice  huj»  been 
given  to  the  debtor  of  the  transfer  having  taken 
place. 

Art.  24r)T.  The  tradition  of  inc  orporeal  right 
i.s  to  !)<■  made  by  ilie  delivery  of  the  titles,  and 
of  the  act  of  transfir,  or  by  :he  u.se  made  by 
the  purchaser  with  the  consetn  of  the  &ellci. 


i    Art.  4€6  expressly  classes  bank 

moval)l("i.     They  are.  thenft)re.  incorpsRal 
;  things,  movable.   (  Vide,  ahw,  art.  467.) 
We  contend,  then,  that  these  articles  of  lbs 

code  allow  the  .symbolical  delivery  of  incorpo- 
real rights,  giving  to  it  the  same  validity  thai 
attaches  to  the  actual  manual  ttaditknof  tbia^ 

tangible.  Indeed,  if  tbi;*  were  not  ?n  it  wrniici 
Heeui  to  follow,  that  incorporeal  riiihi-^  wcxe  iik- 
susceptible^  an^  delivery  at  all. 

In  the  execution  (tf  our  tn*.k.  it  w  ill  be  nq 
uisile  to  con^iider  u  uujnber  of  judicial  decis- 


ions, touching  the  subject  of  traditioQ.  and,  fay 
a  brief  but  critical  i  xaminiiiion  of  each,  w?^ 
hope  to  show  that,  ia  reUliuu  lu  iiiLurp«»«il 
rights,  nothing  more  has  been  required  to  vest . 
them  in  the  assignee  than  what  the  a-ssigaee  io ; 
the  present  case  hsi>>  fully  jx  rfonned.  , 
The  earliest  case  decided  i'i  that  of  Dvruf'>rd 
V.  Brook*  It  Syndiu  (8  Hart.,  23»,  260: 1  ComL  i 

R.  112.)  ; 

[Mr.   Wilde  then  examined  the  LtNUSlsaa 

cases  upon  this  point.]  ; 

The  argument  has  hitherto  been  condxicied 
according  to  the  as-umption  of  tbe  dL«irkt 
judge,  that  this  is  to  be  regarded  as  an  assign- 1 
ment  of  stocks.  But  such  assumpCiott  is  mmf  i 
mistaken.    The  stocks  ihemselvet?  h;i<i  iti  l-^th  | 
instances  been  already  aseiEned  ^  aecurit|'  for  i 
other  debts,  and  the  oettnteates  at  the  ihBtj 
were  actually  in  posseission  of  the  pli.l.tc 
The  Carolltoh  script  was  in  pledge  to  that  tsiuk, 
as  security  for  what  is  teehidcally  tenned  a 
stock  note',  mnl  the  Gas  Light  Company'si  njcripi 
was  in  pledge  to  the  Bank  of  South  Carolifis. 
In  both  instances,  therefore,  nothing  trmahifd 
to  be  assigned,  nothing  was  subjei  t  to  n-j«ifD 
ment,  but  an  equitable  right  in  an  iocorportal 
thing — a  right  to  redeem  the  thing  by  psyisf 
the  sum  due  on  it — an  equity  of  redemption  is 
the  stock,  not  the  stock  itself.  This  view  «if 
subject  makes  it  clear  to  us  *ihBt  the  [*r>01 
distrit  I  judge  erred,  and  his  error  ctm^i-tt  1  iti 
applying  to  a  mere  equity,  a  law  re^laimg 
nothing  bat  the  actual  transfer  of  the  tnooi|ia> 
real  tlung. 

If  we  are  correct  in  holding  thai  ii*e  only 
Inteivst  assigned,  or  susceptible  of  anrigBmeot. 
was  an  equitable  right  in  an  incorporeal  thiuf 
— a  right  to  redeem  the  stock  paviug  the 
sum  for  which  it  was  pledged— it  folk>wi>a»s 
neces.Hary  consequence,  that  the  subject  msttflr 
of  this  assignment  no  lonjG!:er  belongs  to  the 
category  of  public  stocks,  tran^^erable  oal»  ic 
a  peculiar  mode,  but  falls  into  the  gcoenJ  cltfs 
of  debts  and  credits  which  the  common  Isw 
terms  choses  in  at  tiou.  or  more  properly,  ^i*^  »t' 
contend,  into  that  of  incorporeal  rights  whidt 
pans  by  the  delivery  of  the  titles,  and  af 
act  of  transfer.  ( Vide  art.  2457,  2612.  andKll» 
ante.)  With  respect  to  tM  former,  wc  havc^ 
seen  that  no  tradition  orlgkiivery  is  poMitis^^ 
noui!  is  recpiired.  Nofi^t  t,.  the  debtor  Standi  f 
iu  the  place  of  delivery.  1  he  debt  n  Ualifets 
be  attached  so  long  as  debtor  has  not  bad] 
not  lee  of  its  a.'^signments.  Ai  v  r  ^ 'ich  aolioa. 
it  is  rio  longer  ;;ubjeot  to  atliuUiUi*^!.  I^P^JI 
V.  Troffo,,,  \'i  Mart.,  702:  -rlnm*r  v.  C  -  -  ii< 
.//.,  4  N.  t^..  U07;  liiiinbridne  v.  Clog,  i  N  .  1; 
Ciiiin  v.  BuMMirrtU,  4  N.  S,,  W:  iiUni^^  V. 
M<x>n'  rt  al. ,  •  Ittlin,  403 ;  V.  WkiKM  ^ 
11..  42r,.) 

liut  hefe  is^^uiftoiiily  m  ttUicakfa^iui  ' 
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from  the  Imnk.  The  corporation,  to  be  sure, 
the  end  of  its  charter,  is  to  return  the  stock 
to  iia  stockholders,  or,  more  properly  s^p^nking. 
K)  diride  its  assets,  whatever  they  nifiy  be. 
But  until  (lissfilution  the  amount  of  these  can 
not  be  ftscertaioed;  and  if  there  should  be  no 
tflsts  there  n  no  debt. 

The  '>iily  cliiss.  tlu-r*  fi  rf.  into  which  the  siib- 
jeo.  oiattcr  of  this  abtiigument  can  fall,  in  that 
of  'incorporeal  things,  consisting  only  in  a 
riiht,"  "lh»'  tr  tdiri  in  of  which  is  rom])k't('  by 
the  mere  delivery  of  the  liUcs,  ami  of  the  act  of 
'nuMfer."  (Articles  462  and  anU;  and 
lLt»  nrt.  191'*.  which  is  as  fnllows): 

"  W'h^i  fehall  be  considered  a  delivery  of  pm- 
-cssion  is  determined  by  the  rules  of  law  appli- 
cable to  tJhe  sitiiation  and  nature  of  tbe  prop 

S'uw.  we  have  been  that  incorporeal  things, 
(kfugfa  not  strictly  susceptible  of  the  quality  of 
inrablcs  or  immovables,  fall  into  one  or  the 
"ilier  class,  according  to  the  object  to  which 
ilKf  relate.  ( Vida  ojUa,  art.  462,  Louisiana 
Code.) 

The  efTecIs  here  assignefi  belong  clearly  to 
ihti  ciai»  of  rights,  claims,  incorporeal  ibin^ 
[vnonat. 

Tfu'  tra'iition  of  incorporeal  rights  perwnal, 
ii  be)d  to  be  complete  bj  art  M57,  when  there 
^  «  ddiTery  of  the  tUlea  and  of  the  act  of  trans- 
^•^    (  Vfda  antt,  art.  'Hhl.  Louisiana  Code.) 

Here  tbe  delivery  of  the  titles  was  complete, 
if  that  mcan»  the  complete  deveatltureof  the 
oririnrtl  .>\vnLr'>;  title:  if  it  means,  as  we  sup- 
I^^.  the  title  papers,  the  scrip  was  in  the  hands 
d02*]  of  third  persons,  *and  incapable  of 
•Jcliverj':  and  tlie  right  iictually  conveyed,  not 
beini^  the  stock  itself,  l)Ul  un  equity  of  retlenip 
(ioa  in  the  stock,  there  were  no  other  titlea  to 
lie  delivered  but  the  act  of  transfer. 

An  examination  of  two  or  three  cases,  which 
Are  '•uppost'd  to  press  uuxst  strongly  agdhnt  the 
Jiliintiffa  in  error,  is  incumbent  on  us. 

Qr99e»  $t  at.  v.  /2oy(l3  La.  Rep..  454,457) 
▼as  decided  on  the  ground  thnt  tlie  >is>iignment 
itnpostng  the  condition  of  a  release,  and  inur- 
ing to  the  benefit  of  such  creditors  only  as 
i'  jM  <-t>niply  with  this  condition, was  oppress- 
ive and  void,  even  on  common  law  principles, 
aswdl  bccauae  it  did  nol  appetu-  lo  be  a  con* 
■pevance  of  all  the  debtor's  property,  an  because 
certain  claims,  not  allegea  to  be  fraudulent, 
were  excluded. 

T^^rt, f,jj  V.  T/i(  Tj>'iixinna  State  Marine 
and         Lmuraiicti  Compitny  (13 La.  R.,  551, 
MO  turned  upon  the  fact  that  the  aniflmnient 
made  in  Louisianu,  and  gave  a  pgwerence 
10  some  crediton*  over  others. 

KimdaU  V.  Plant  M  al.  (14  La.  Rep.,  10, 
li)  was  decidetl  nfx>n  tbe  express  provisions 
of  the  Loui.'^ianH  Code,  that  in  the  Irunsfcr  of 
debts,  the  transferee  is  possessed  as  its  regards 
Ihird  pereoufi  only,  after  notice  has  been  given 
It  the  debtor  of  the  transfer  having  taken 
piar^- 

Ia  the  case  of  Bdrne  tfc  Barmnde  v.  Pattan 
4mt,  (17  La.  Rep.,  989.  591).  the  court  do 
;^.loubt£iily  lay  d  t.s n,  In  idly.  that,  as  relates 
to  tlie  riglii^  and  remedies  of  cretliiors,  personal 
^pertv  has  a  situs  or  locality,  and  is  to  be 
p>vemtii  by  the  law  of  the  country  where  it  is 
tBittaled.  when  there  arises  a  conjdicl  between 
Ae  latter  and  the  former. 


'  The  wisdom  of  determining  only  what  i» 
necessary  to  decide  the  rights  of  the  parties  and 
I  the  danger  of  proceeding  arguendo  to  settle 
points  neither  cardinal  nor  fully  ditKUSsed,  was 
III  v(  r  more  apparent  than  in  this  case,  aiid  your 
liuQorH  in  considering  it  will  take  care  to  ^pa- 
rale  the  judgment  of  the  court  from  the  dieta 
that  accompimy  it. 

There  were  at  least  three  points  on  which  the 
judgment  there  rendered  might  be  placed,  wlth- 
ntit^  at  all  invoking  tlie  very  doubtful  canon 
above  quoted. 

let.  The  aaaignment  waa  one  giving  a  ptef - 
crencc  to  some  creditors  over  others. 

2d.  It  did  not  appear  tliat  it  was  valid, 
even  by  the  laws  of  Tenneaaee,  where  it  was 
mmle. 

3d.  It  distinctly  appeared  that  the  debtor 
reserved  a  part  of  his  property. 

The  decision,  moreover,  seems,  to  some  ex- 
tent at  least,  to  be  based  on  the  authority  of 
Ingraham  v  (ieyer  (13  Miiss.  R.,  146),  since 
overruled  by  Mcan»  v.  Ilapgoitd  U8  Pickering, 
105) :  and  is  apparently  in  oonflicft  with  Depon 
v.  Hnmphreyfi  (H  Ncw'Sci  ics.  1),  already  Cited 
— a  case  of  the  highest  authority. 

Tf.  therefore,  we  apply  to  the  case  at  bar  the 
rul-r  iihf  rr,f  yri-Xeil*\'.  0!aM  (1  N.  8.,  [*503 
2G1). before cited.or  that  of  Armor  v.  Coekl*urni<i 
N.  8..  967),  It  will  appear  that  Black  had  so 
completely  devested  himself  of  title  as  to  satisfy 
i  the  exigency  of  the  ttrst  decision,  and  so  entirely 
I  lost  all  power  over  the  property  as  to  be  inca- 
I  pable  of  chanL'in^  its  destination,  and  therefore 
j  within  the  principle  of  the  iiecond.   In  other 
words,  "the  original  owner  of  the  prop^y 
I  could  no  longer  sell  and  deliver,  so  as  to  pa.s8 
a  good  title."    "He  had  lost  all  power  over  it. 
and  could  no  longer  change  its  destinatimi;" 
and  consequently,   "the  creditor  could  no 
longer  seize."   ( Vide  ante,  the  quotationb  from 
the  cases  of  McNeil  v.  CUa*»,  and  Armor  v. 
Cockhurn;  tide,  also,  Bubcock  v.  Maltbie,  7  N. 
S.,137:  and  JTrfe  v.  Sitwxww,  2  Robinson's  La. 
Rep..  253.) 

Nor  is  there  anything  contrary  to  this  in  Th9 
United  8tate$  Bank  v.  Lttird,  decided  by  this 

court,  2  Wheat.,  393.  for  in  that  case  the  court 
recognize  the  possibility  of  acquiring  an  equita* 
ble  title  without  transfer  on  the  books  of  the 

bank— sirbif  rt   nf  murse,  to  any  lien  which 
the  bunk  itself  may  i>ofiseS8, 
As  the  distinction  between  equitable  and 

letral  titles  (loc.<?  not  prevail  in  Louisiana, 
where  any  just  title  in  suiilcient,  and  m  no  at- 
tachment can  be  sustained  if  the  equitable  tlUe 
has  passed  out  of  the  defendant  in  attachment 
before  it  wan  levied,  it  follow*^  that  an  assign- 
ment of  the  equitT,  such  as  is  contemplated  b^ 
the  court  in  Tm  United  SinttM  litink  v.  L'u'rd,  is 
suJlicieut  to  defeat  a  Bubseciucui  altjiching  cred- 
itor. 

Courts  of  common  law  even  protect  in  cer- 
tain cases  the  assignment  of  cboses  in  action. 
(\Vtkf>  v.  MandetiUe,  1  Wheat.,  2;«,  S.  C.  5 
Wheat..  2^3;  C^rser  v.  Craig,  I  Wash.  0.  C. 
R,  424.  427.) 

The  second  point,  viz.,  "  Had  the  atl.aching 
creditor  a  le^l  cause  of  action  at  tbe  comr 
mencement  of  his  suit?  **  need  not  detain  us 
loni;. 

We  contend  that  the  drawing,  negotiation, 
and  acceptance  of  the  bills  amounMl  to  an 
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a-ssi^ment  of  the  fund  against  which  thev 
were  drawn.  (Chitty  on  Bills.  1.  2;  3  Kenls 
Com.,  75:  3  Black..  466;  MandePilU  v,  Welsh, 
5  Wheat.,  286.) 

Z«cliarie  &  Co.  ceased  to  be  creditors  of 
Black  from  the  moment  of  the  acceptance  of 
the  bills.  There  rt  miiined  a  contingent  liability 
to  pay  them,  if  they  should  be  regularly  pro- 
tested for  nonpayment  and  due  notice  given : 
but  this  did  not  make  them  cre<litors  of  Black, 
nor  even  bin  sureties.  Then,  at  the  institution 
of  the  suit,  there  was  no  debt  due  by  the  de- 
fendant to  the  plaintiff.  (Tayhr  v.  Drnne,  13 
La.  Kep..  64;  Pothier  on  Obligations,  235,  and 
mtt. ) 

An  indorser  who  has  not  paid  his  indorsee  is 
not  a  creditor.  iPlanUrs'  Bank  v.  JjinvsM,  10 
Martin.  690.) 

Credit  given  in  an  account  current  for  a  note 
extinguishes  the  account  and  produces  a  nova- 
tion. (Cox  V.  Williavt^,  7  N.  S.,  301;  Birron 
V.  Horr.  2  N.  8.,  1^;  Gordon  et  al.  y.McCarty, 
9  Mart..  288.) 

504*]  *Iiere  the  bills  were  credited  in  the 
account. 

The  mode  of  ascertaining  whether  there  wa.s 
any  existing  debt  at  the  time  of  attachment  is 
to  in((uire  whether,  considering  it  a  ca.se  of 
bankruplc}'.  Zncharie  &  Co.  could  have  prove<l 
aj'ninst  the  bankrupt's  estate,  before  payment 
of  the  bills. 

There  cannot  be  two  creditors  for  the  same 
debt,  entitled  l)oth  to  prove  at  the  same  time. 

Now.  the  holder  of  the  bills  would  clearly 
have  been  entitled  to  nrove:  and,  consequently, 
Zacharie  ic  Co.  would  not. 

Their  debt  revived  when  they  paid  the 
amount  of  the  bills,  not  Iwfore. 

These  principles  have  become  proverbial: 
'*  <^ui  a  tenne  ne  doit  rien."  (Loysel.  Evans's 
Pothier  on  Obligations.)  *'  Quod  m  dirm  fttijm- 
Uimvr,  pefi priuK  f/nnm  die*  trnen't  non  potest." 
(Justin.  Inst.,  by  Cooper,  p.  249.) 

If.  by  any  interpretation.  Zacharie  &  Co.  can 
be  considered  creditors  at  the  time  of  com- 
mencing their  action,  this  debt  was  not  due, 
and  their  suit  was  premature.  (La.  Code.  art. 
2047:  Code  of  Pract..  art.  158;  Gnming  v. 
Krtimh/iaur,  18  La.  Hep..  64;  Atieell  v.  Bel 
deu,  1  La.  Kep.,  504;  WiUianutoti  v,  FoueJi^r,  8 
La.  Rep.,  585.) 

Mr.  iloxe,  for  tlie  defendants  in  error,  reca- 
phulated  the  facts  in  the  case,  and  then  said: 

The  questions  presented  bv  the  record  are: 

1.  Whether,  on  the  4th  May.  1841.  any  debt 
was  in  fact  due  by  Black  to  plaintiffs. 

2.  Whether  the  deed  of  assignment,  per  »e, 
operated  a  transfer  of  the  stock. 

3.  Whether,  if  such  debt  actually  existed  on 
which  suit  could  be  sustained,  the  attachment 
laid  on  tlie  4th  May.  or  the  assignment  of  28th 
April  is  to  prevad. 

1.  Whether,  on  the  4th  May.  1841.  Black 
wiis  indebted  to  phiinliflTs. 

By  the  account  sales  of  sugar  and  imila.**se.s, 
it  appears  that  such  sales  were  made  of  a  cargo, 
consigned  by  Zacharie  Co.  (lo  Hhick).  net 
proceeds  subject  to  their  order  for  account  of 
whom  it  may  concern. 

This  account  rendered  by  Black  on  the  12th 
April.  1841.  .•«how8  a  balance  due  plaintiffs  of 
$9,866.68. 

The  account  shows  that  the  proceeds  were 
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the  property  of  plaintiffs;  the  average  time  of 
payment  27th  to 30th  April;  and,  consequeoilj, 
the  notes  ^ven  by  purchastjrs  were  the  prop.; 
erty  of  plamtiiTs  held  by  Black  as  their  ajrenU 
In  this  position  of  affairs,  plaint ifZs  arrv 
several  bills  on  Black,  in  February.  March,  aol 
April,  and  what  became  of  them  is  shown  hf 
the  record.  None  of  these  bills  appear  oal 
their  face  to  have  been  'accepted  by  [*505! 
Black;  but.  in  the  protests  of  some,  threr  of 
the  five,  he  is  called  the  acceptor.  All  wire 
returned  under  protest  for  nonpayment,  adl 
taken  up  by  plaintiffs  after  the  instituiioD  of 
the  suit. 

It  is  insisted  that  the  drawing  of  these  hilk 
operated  a  transfer  of  the  debt,  and,  a.^  lietwt-oj 
these  parties,  extinguished  the  original  liability. 

The  drawing  of  bills  b}*  a  consigner  and  hil 
consignee,  is  a  matter  of  daily  occurrence  ia 
the  immense  business  of  New  Orleans; 
vanccs  arc  thus  made  bv  the  purchasers  m 
such  bills,  and  they  are  of  infinite  convenience. 
To  regard  them  as  operating  an  extingui»h- 
ment  of  the  debt  of  the  consignee,  before  pay- 
ment, is  a  novel  doctrine,  replete  with  the  nxMi 
serious  consequences. 

This  extinguishment  of  the  old  debt  br  tb« 
substitution  of  a  new  one.  is  called,  in  the  I»ui^ 
siana  law,  a  novation. 

Wherever  this  doctrine  of  novation  exisiN 
under  whatever  name,  the  application  of  it  )i»> 
pends  upon  the  intention  oi  the  parties  as  ex- 
hibited in  their  acts.  (Nap.  Code  Civil,  hb  -1, 
tit.  8,  aec.  2,  sec.  1273.)  It  is  never  to  be  pre- 
sumed— it  is  essential  that  the  intention  to  op* 
crate  it  result  clearly  from  the  act.  {Ihtsr  v. 
Beverley,  10  Peters. '568. ) 

It  is  a  setUed  doctrine  that  the  acceptance  of 
a  negotiable  note  for  an  antecetlent  debt  will 
not  extinguish  such  debt,  unless  it  is  expres»Jy 
agreed  that  it  is  received  as  payment  Tli 
evidence  must  be  clear  and  Raii>fac-tory  thai 
such  was  the  intention  of  the  partien. 

This  is  a  much  stronger  case  than  the  ac- 
ceptance of  a  negotable  note;  the  drawer  ol 
the  bill  d(H;8  not  disconnect  himself  from  the 
debtor.  His  responsibility  remains  to  thf 
holder.  (See  the  three  cases  of  novatioo. 
Code.  N.  8.) 

The  acts  of  i  lie  parties  show  that  iher  hadw 
such  intention. 

1st.  Plaintiffs  do  not  assign  their  claim  1 
valuable  con.'>ideraliou  and  exonerate 
selves  from  it. 

8o  far  from  such  a  bill  dissolrioi^ 
nection  between  the  parties,  it  presume*  Ml*l 
istence  and  continuance.    If  drawee  ivii 
accept,  drawer  may  sue  and  recf>ver  for 
act.    If  he  refuses  Uj  pay.  he  has  a  full 
dy  growing  out  of  the  original  indebtmcni, 

2a.  Black  never  ho  reganled  or  i  reated  tL 

1.  In  his  account  dated  12th  April.  1841. 
entry  is  made  of  these  bills  and  accep*** 
no  credit  claimed :  liut  the  balance  growiaci 
of  the  sale  of  sugars,  tkc,  disUncUj  stated  | 
admitted. 

2.  In  his  schedule  of  creditora, 
the  assignment  to  Chapman, 
down  as  one.  and  McDonald,  tbe 
holder  of  bills,  is  not. 

8.  His  letter  of  28th  April  so  troati 
and  particularly  mentions  the  draft* 
fall  due. 
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4.  BUck's  bookR,  as  proved  by  Petilgru, 
ibow  the  same  thing. 

M6*]  ♦Througljout,  such  appears  to  be  the 
godontaoding  of  the  pHrties.  Such,  then. 
*'inf  the  mercantile  usage,  such  the  particular 
lentMidiD^  of  these  parties,  what  does  the 
iiwsay?   (Civil  Code,  art.  2181.) 

Novation  is  a  contract,  consistin)^  of  two 
I  «ipuIationH,  one  to  extinguish  an  existing  ob- 
iiioo.  the  other  to  suUstitute  a  new  one  in 
place-    (Poihier  on  Oblis;..  341.  5.'><),a44, 
avU  Code.  art.  21^3.  21  a5.  2190.)  The 
-■e  indication  by  the  creditor  of  a  p<'rson 
^tto  is  to  receive  for  him  does  not  operate  a 
liitUon.    (Pothier.  Traite  de  Vente.  No.  ftOO. 
BtTouiller.  Le  Droit  Civil.  5me.  edit.  Vol. 
K.  lib.  8.  lit.  3,  ch.  5,  p.  243.  244:  Ihid.,  fi6. 
H46;  leSircy  Hecueil  General,  55.  56,  57.) 

Lotiiaiana  the  law  is  well  settlwl  bv  adju- 
'dimtions.    (Cor  v.  liafMiud'n  Si/ndir,  4  Martin, 
II;  l/"bwn  ▼.  DatidnoHH  Sf/ndir,  8  Martin.  428; 
V.  MeCarty,  9  Martin,  268;  Bonnmere 
W'freUi.  16 La,, 474;  Pfigue  v.  Perret,  19  La., 

Does  the  assignment  operate,  p^r  at,  as 
truu-f.  r  of  the  stock? 
Ist.  The  assignment.  «fec..  does  not  act,  per 
%s  a  transfer  of  stock  in  Louisiana  banks. 
,d.  Black  executes  two  powers  of  attorney, 
||||15Ui  April,  1841.  to  transfer  to  the  Bank  of 
^pb  Cnrolina;  the  other  —  April,  acknowl- 
on  80th. 

^■O.  These  powers   indicate  no  person  by 
Hpe.  but  merely  give  the  power  to  *'  the 
^Ecr.  &c."   This  is  invalid  of  itself. 
Hnie  charters  of  the  Louisiana  banks  arc  not 
■bodied  in  the  record,  but  the  substance  of 

b  iinbixlieti  iu  the  instructions  prayed. 
^Fsuch  instruction  was  not  warranted  by 
^[  evidence,  it  w»s  rightly  refused.  The 
^■(ern  charters  of  banks  have  copied  substan- 
^Bt  the  provisions  on  this  subject,  in  that  of 
^K'Bank  of  England.  An  abstract  of  that 
^pier  may  be  found. 3  Petersdorff's  Abr..276, 
^K2ft6.  Amer.  edit. :  "Bank  of  the  United 
Ho"  (3  Story's  Lhws  U.  S.  1547,  1552);  Kej:  v. 
^mk  ^  England  (DomrX.,  524). 

ewftrly  apfvars  that  the  transfer  on  the 
^Ki  is  ne'cessiirv  to  pass  title.  (2  Bing.,  393; 
^Ecendorff.  268.  410.) 

ifl  incumbent  on  banks  not  to  permit  a 
^Brfier  until  sutistiinl  of  authority  to  transfer, 
err.  they  are  bound  to  make  g(M)d  the 
<  Hon  v.  Bink  of  EntjUiiui,  1  Carr.  & 
•3;  8.  C,  1  Hyan  &  Moody,  52.) 
^^ciion  will  lie  against  the  bank  for  unreason- 
^Eidelav  in  permitting  transfer.    {Ilartga  v. 
^^kqf  Bnglitnti.  3  Ves.,  55;  Bank  of  England 
^Kraofu.  5  Ves..  665).  See  this  last  case  par- 

this  stock  stood  u|X)n  the  common  footing 
^Kiher  personal  property,  in  the  hands  of  third 
^KoiUk  it  would  not  pa-ss  until  he  was  notified. 
^Be  no  notice  was  given  until  the  5th  May; 
^E^tachmenl  had  been  laid  on  the  4th. 
^Kj«j  "The  power  of  attorney  to  transfer 
^Kioas  uo  (mrty  by  name.  They  designate 
^K^oisbier,  etc."  ThiN  is  a  void  authority. 
^KThe  attachment  issueil  and  levied  on  the  4th 
1K41 .  laki«  prece<lence  of  the  assignment. 
^m''  '.stioD  is  one  of  deep  interest  to  the 
^k...  .  itil  part  of  Louisiana,  and  settled  by 
courts. 


Whatever  may  be  the  general  commercial 
law,  Louisiana  has  her  own  law. 

In  this  case  the  question  is  between  an  attach- 
ing creditor  and  a  voluntary  assignee.  An  at- 
taching creilitor  is  a  purchaser  for  a  valuable 
consideration.  {iMiigran  v.  Simmons,  17 Mass., 
110.) 

It  is  then  a  case  of  a  purcha.scr  of  such  a 
character,  with  all  the  equity,  now  {>os8esscd  of  , 
legal  title. 

The  legal  title  does  not  pass  without  a  trans- 
fer on  the  books  of  the  corjioration.  (22  Wen- 
dell, 348. 

It  is  .said  this  point  would  not  admit  of  argu- 
ment out  of  Louisiana.  There  seems  a  singu- 
lar misapprehension  on  this  ^K>int. 

By  the  conunon  law.  delivery  is  a  general 
essential  to  the  pa-xsing  of  title  to  jX'rsonal  prop 
eriy.  (Statutes  of  Elizabeth,  1  Gallis.,  428;  17 
Ma.H.H..  110.) 

Here  the  Ix)uisiana  property  is  to  be  carried 
to  a  foreign  State  for  distribuiion,  and  Louisi- 
}ym  cre<litors  to  follow  it  there.  This  is  against 
the  policy  of  the  State,  and  required  by  no 
comity. 

In  regard  to  intestates.  (Contl.  of  Laws,523.) 

The  law  in  regard  to  .stocks  is  peculiar. 
(Contl.  of  Laws,  1^3,  not£.)  Emphatically  the 
law  of  Louisiana  and  of  France.  (Pothier, 
Traite  de  Venit  .  180.  part  5.  art.  2.  sec.  318, 
&c. ;  5  .Martin,  43,  75.57;  4  Martin,  20;  2  La.. 
422;  14  La.,  10;  12  La.,  395;  Story's  Contl.  of 
Laws,  38«-390.) 

Mr.  Wildt,  in  reply.  examine<i.  in  the  first 
place,  whether  thenr  was  an  existing  debt  due 
from  Black  at  the  time  of  laying  the  attach- 
ment. If  the  proof  of  such  a  debt  did  not  rest 
upon  the  bills  of  exchange, because  (as  had  been 
argULHl  by  }[r.  Cojre)  they  were  not  accept^'d, 
then  we  must  look  el-S-'where  for  it,  because 
merely  drawing  upon  a  person  does  not  make 
hiiu  a  debtor.  The  proof  of  an  tjxistiug  debt 
can  only  l)e  discovered  (leaving  out  the  bills) 
in — 1.  The  account  sales.  2.  The  letter  of 
Black.    8.  The  evidence  of  Pettigru. 

I  Each  head  was  separatelv  examined  by  Mr. 
Wildt.] 

If,  on  the  other  hand. the  bills  were  accepted, 
then  there  wa-s  a  novation  of  the  debt,  and  not 
a  mere  delegation, 

2^charie  &  Co.  had  notice  of  the  assignment, 
as  8p|)ear8  from  Black's  letter  to  them.  The  Gas 
Light  Bank  had  notice  alsti  of  the  claim  of  the 
Bank  of  South  Carolina;  and  the  Carrolllou 
Bank  could  not  be  injured  by  the  want  of  no- 
lice,  because  they  hel'd  the  scrip  in  pledge. 

The  whole  object  of  notice  is  to  prevent  in- 
jury to  the  debtor,*holder  of  the  prop-  [*ft08 
erty,  or  depositary;  to  prevent  an  innocent  per- 
son from  two  recoveries  againut  liim  for  the 
same  cause. 

But  here  the  one  bank  had  oatpTMS  notice 
from  the  pledgee  ( Bank  of  South  Oaxolina).  The 
other  held  the  scrip  in  pledge  for  its  own  debt. 
Neither  could  be  prejudiced. 

So  far  as  the  reason  of  the  case  goes,  the 
maxim  applies,  MMtanU  rations,  eeaai  et  ipM 
lex." 

It  was  distinctly  admitted  at  the  outset,  that 
by  the  law  of  Louisiana  absolute  tradition  of 
personal  property  was  necessary  to  protect  it 
from  attachment. 

It  was  equally  admitted  that,  as  to  debts  as- 
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Higned.  they  remained  liable  to  attachment, 
until  notice  of  the  asKifjnment  had  been  given 
to  the  debtor.  After  such  notice  they  cannot 
l)c  attached. 

But  it  was  contended,  and  Is  still  insisted, 
that  the  equity  of  redemption  in  certain  stocks 
in  pledge  is  neither  a  |>er8onal  tlunjr,  tangible 
and  susceptible  of  tradition  or  delivery,  nor  is 
.  it  a  debt  which  requires  notice  to  be  given  to 
the  debtor.  It  belongs  to  the  category  of  in- 
corporeal things  movable. 

The  learned  counsel  errs,  in  supposing  the 
articles  of  the  Code,  quoted  in  the  opening,  re- 
fer to  what  are  called,  by  the  common  law,  in- 
corporeal hereditaments. 

On  the  contrary,  incorporeal  things,  by  the 
Louisiana  law,  are  classed  into  movable  and 
immovable.    (Art.  463.  L.  C.) 

And  article  466  expressly  declares  bank  stocks 
to  be  movables. 

The  equity  of  redemption  assigned  in  this 
case,  then,  is  neither  a  thing  movable,  suscepti- 
ble of  manual  tradition,  nor  is  it  a  debt  wbicb, 
in  order  to  perfect  the  assignee's  title,  requires 
notice  to  Ik;  given  to  the  debtor. 

There  is  no  article  of  the  Code,  no  decision 
of  the  courts  of  Louisiana,  which  requires 
manual  tradition, which  is  impossible,  or  notice 
to  the  Irnnk.  which  is  unnecessary,  as  the  bank 
is  not  a  debtor. 

But  the  court  are  asked  to  extend  the  princi- 
ple by  analogy. 

There  is  no  room  for  such  analogy. 

On  the  contrary,  the  analogy  and  reason  of 
the  thing  are  the  other  way. 

Art.  3890.  Louisiana  Code,  savn  possession 
applies  properly  only  to  corporeal  things  mov- 
able or  immovable. 

Art.  2012,  as  to  debts,  makes  notice  equiva- 
lent to  tradition  :  but 

An.  2457  declares  that  the  tradition  of  in- 
corporeal riglits  is  to  be  made  by  the  delivery 
of  the  titles,  and  of  the  act  of  transfer. 

No  distinction  is  made  between  incorporeal 
rights  to  things  movable  and  things  immovable. 
All  incorporeal  rights  may  be  so  transferred. 
( Vide  Martinez  v.  Perez,  8  Mart.  N.  S.,  668.) 

Here  everything  was  done  that  could  be  done. 
The  scrip  was  in  the  hands  of  the  pledgees. 
That  could  not  be  delivered  to  the  a.s.«iignee, be- 
cause the  assignee  had  neither  possession  of  it 
nor  control  over  it. 

509*1  *Immediate  notice  was  given  to  ilic 
creditor,  Zacharie  &  Co.,  and  in  conMi|ucnce 
of  that  notice  he  issued  t^ie  attachment. 

Notice  was  given  to  the  banks  as  early  as 
possible, and  the  Gas  Bank  ha<l  notice  of  the  lien 
of  the  Bank  of  South  Carolina  before  the  at- 
tachment issued. 

Neither  the  Louisiana  Code  nor  the  decisions 
of  the  courts  sustain  the  attempt  todi-clure  this 
assignment  void,  for  want  of  delivery  of  iIk' 
effects  assigned. 

Nor  is  it  supposed  the  judge  rested  his  t  barge 
on  the  public  or  general  law. 

The  argument  of  the  leameci  counsel  certainly 
reposes  mainly  on  the  clauses  of  the  charters. 

[iWr,  Wilde  here  referred  to  the  charters, 
and  cited  the  following  cases:  Bank  of  Vtica 
v.  Smalley  d-  Bartuird  (2  Cowen,  777.  778); 
Sergeant  v.  Franklin  (8  Pick..  96,  97);  Gilbert 
V.  Jdandii-nter  Iron  Co.  (11  Wend.,  628);  Com- 
mercuU  Bank  v.  Kortxtrright  (22  Wend..  362). 
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The  case  of  The  United  States  Bankr. 

(2  Wheat.,  893)  shows  that  the  court  

the  possibility  of  acquiring  an  equiuble  titii 
without  a  transfer  on  the  tooks  of  the  bank. 

Mr.  Jti*tie£  Story  delivered  the  opinion 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  ^ 
the  United  States  for  the  Eastern  District 
Louisiana.  The  original  suit  was  brougiit 
the  State  court,  against  Black  alone,  upon 
attachment  issued  by  Zacharie  &  Comj 
against  him,  he  being'a  citizen  of  South  Cn 
lina,  and  not  resident  in  I^ouisiana:  and  u(i> 
this  attachment  certain  shares  of  Black,  in 
CarroUton  Bank,  and  the  Qas  Light  and 
ing  Company,  in  Louisiana,  were  attached, 
answer  the  exigency  of  the  writ.  BlacJi  ap- 
peared in  the  suU,  and  cause<i  it  to  be  n'roowl 
into  the  Circuit  Court.  Black,  upon  hl« 
p(>arance,  pleaded  that  prior  to  the  attachmflil 
he  had  asfiigned  the  attached  stock  to  Janei 
Chapman,  or  South  Carolina,  by  a  trust  drt^l. 
for  the  iHjnetit  of  all  his  creditors.  After  the  re- 
moval  of  the  suit  into  the  Circuit  Court,  L'lup- 
man  tiled  an  intervention,  according  to  tb« 
Louisiana  practice,  and  became  a  party  to  tbf 
suit  to  protect  his  interest  under  the  truM  detd 
In  his  petition  of  intervention  he  asserted  bii 
title,  and  that  he  had  given  due  notice  thereof 
to  the  Carrollton  Bank,  and  the  Gas  Light  ud 
Banking  Company;  and  that  Zacharie  &  Co 
had  due  notice  thereof  before  their  aitarfa- 
ment. 

The  cause  was  tried  by  a  jury  upon  the 
pleadings  in  theca.se:  and  upon  the  trial  it  w« 
proved  that  the  assignment  was  made  bv  tJM| 
trust  deed  in  South  Carolina,  bv  Black  to  Clisp* 
man,  on  the  28th  of  April.  1841.  The  attach- 
ment  of  Zacharie  &  Co.  was  made  on  the  4lb  ol 
May.  1841.  with  a  full  knowledge  of  theMM^ii* 
ment.  Long  before  the  attachment,  the  txoA 
in  the  Carrollton  Bank  had  been  traasferrr<i 
and  pledged  to  the  Carn>I]ton  Bank  for  a  Mock 
loan,  and  was  then  held  by  that  bank,  under  thai 
transfer,  the  equity  of  redeeming  •the  ['SIO 
same  only  remaining  in  Black.  On  the  15(k(rf 
April,  1841,  Black  liad  executed  a  letter  of  iS- 
torney  to  the  cashier  of  the  Gas  Light  and 
Banking  Company,  to  transfer  the  same  to  Iki 
Bank  of  South  Carolina,  of  which  notice  wm 
sent  on  the  next  day  to  the  Ga.s  Lifirfat  and 
Hanking  Company,  and  notice  was 
by  the  latter  on  tLe  22d  of  April;  butoi 
to  some  informality  in  the  fetter  of  att 
ney,  the  transfer  was  not  then  made, 
paper  was  sent  back  to  lie  corrected,  tbft  i 
pany  then  agreeing  to  transfer  it 
mfomiality  wascorrected.  The  Bank  of  I 
Carolina  was  a  holder  of  the  stock, 
power,  for  value;  and  of  this  ti 
Zacharie  &  Co.  had  notice  before  iheir 
ment. 

At  the  trial,  the  jury  found  a  Tcrdiot 
original  plaintiffs,  and  judgment 
pa.H.sed  for  them.    Two  bills  of  exce, 
taken  to  the  ruling  of  the  court  at  tbe  trial,  i 
upon  these  exceptions  the  cauie  baft 
brought  l)efore  this  court. 

It  does  not  seem  tMommxy  to  recite  at 
the  matters  contained  In  ibeae 
They  give  rise  to  two  questions,  wUfl 
been  fully  argued  at  the  Itar,  although 
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artificially  pre«ent«l  in  the  record:  First, 
whether  at  the  time  of  the  commencement  of 
Uii'  "iuit  of  Ziichnrie  «fe  Co.  there  w»is  any  debt 
(iuf  toihem.  upon  which  the  iitUichmenl  could, 
uadfr  the  circumstances,  be  maintained.  8<?o- 
Odd.  whpther  the  jissi^nment  to  Chapniiin,  be- 
in?  made  in  South  Carolina,  and  known  to 
iichnric  &  Co.  at  the  time  of  their  attachment, 
liiud  beinL'.  by  the  laws  of  SouJh  Carolina,  a 
;i)<io  and  valid  assignment,  is  entitled  to  a  pri- 
ority over  the  attachment.  The  latter  que.H- 
tK>D.  JO  far  ais  it  rt^spected  the  notice  lo  Zacha- 
rifit  C^.,  and  the  e<iuity  of  the  as.signee,  in  not 
to  precisely  put  as  it  is  obvious  it  was  intended 
to  he.  in  the  instructions  asked  by  the  interven 
or.  But  it  is  plain,  from  the  qiialiticat ions  of 
thoK  instnictions  suggested  by  the  court,  that 
the  court  held  that  the  delivery  of  the  stock 
WW  not  complete,  and  that  the  assignment  did 
not  pass  the  right  to  the  stock  to  the  assignee, 
aniens  the  transfer  was  entered  upon  the  books 
of  the  bank,  notwithstanding  the  notice;  and 
ilut  the  law  of  Louisiana  upon  the  point  was 
different  from  that  of  South  Carolina.  In  this 
wir  only  is  the  verdict  at  all  reconcilable  with 
th*  adtnitted  state  of  facts. 

in  respect  to  the  first  question,  it  is  plain  to 
u«  that  there  was  no  debt  due  to  Zacharie  it 
at  the   time  when  the  attachment  was 
ide.    The  supposed  debt  was  for  the  pro- 
feeds  of  a  cargo  of  sugar  and  molasses,  m\(\  by 
ick  on  account  of  iiacharie  &  Co.  Assum- 
.     those  proceeds  to  be  due  and  payable. 
Zacharie  &  Co.  had  drawn  certain  bills  of  e.x- 
chADgc  upon  Rlack,  which  had  been  accepted 
^'v  the  latter,  for  the  full  amount  of  those  pro- 
"d-M.  and  all  of  these  bills  had  been  negotia- 
I  to  third  persons,  and  were  then  outstand- 
and  three  of  them  were  not  yet  due.    It  is 
jir.  upon  principles  of  law,  that  this  was  a 
Miipension  of  all  ni;ht  of  action  in  ZacI 
r»«..  until  after  those  bills 
61 1*1  dishonored,  and 
"hane  &  Co.    It  amounted  to  a  new  credit 
Bhick  for  the  amount  of  those  a<"ceptance8, 
ring  the  running  of  the  bills,  and  gave 
ick  a  coniplete  lien  up<m  those  proceeds,  for 
iDdemnily  against  th<\sc  acrcptaiict's.  until 
y  were  no  longer  ouLstandiug  after  they  had 
n  dishonored. 

■V  liether  the  transactions  by  the  drawing  and 
•c»«ptance  of  these  bills  amounted  to  a  nova- 
n  of  the  debt,  which  might  otherwise  be  due 
drr  the  ^count  current  for  the  sales  of  the 
•u^ar  and  molasses,  it  is  not  necessary  to  decide ; 
'  -,  assumming  that  these  transactions  might 
irnateil  as  a  conditional  novaticm  only  and 
as  an  absolute  novation,  it  would  maae  no 
.  lerenw  in  the  conclusion  to  which  we  should 
i^ive  under  the  circumstances  of  this  case. 

U  k  true  that  the  Htatut<-  law  of  Louisiana 
illowi,  in  certain  cases,  an  ultachmcni  to  be 
Ottfaitained  upon  debts  not  yet  due.  But  it  is 
only  under  very  special  circumstances;  and  the 
It  case  does  not  fall  within  any  prcdica 
U  prescribed  by  that  law.  The  .statute 
not  apply  to  debts  resting  in  mere  rontin- 
cy,  whether  they  will  ever  b«'C(»me  due  to 
attaching  creditor  or  not;  nor  to  any  case 
'  T'»ptof  absconding  debtors;  and  this,  there- 
of*, a  case  not  governed  by  it.  We  think, 
that  there  was  error  in  the  ruling  of  the 
irt  in  admitting,  that  tlicrc  was  a  suflicicnt 
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debt  c.Htablis»hed  by  the  evidence  to  maintain 
the  attachment. 

The  other  iK>int  is  one  of  much  greater  impor- 
tance, although  in  our  judgment  not  attended 
with  any  intrinsic  ditticulfy.  We  admit,  that  the 
validity  of  this  assignment  to  piuss  the  right  to 
Uliick  in  the  stock  attnchwl  depends  upon  the 
law  of  Louisiana  and  not  upon  that  of  South 
Carolina.  Frrun  the  nature  of  the  stock  of  a 
corporation,  which  is  create<l  by  and  under  the 
authority  of  a  State,  it  is  necessarily,  like  every 
other  attribute  of  the  corporation'  to  be  gov- 
eriUHi  by  the  local  law  of  that  State,  and'  not 
by  the  local  law  of  any  foreign  state.  And  in 
the  pn'sent  case,  if  the  local  law  of  Louisiana 
had  prohibited  (as  we  think  it  had  not)  any  as- 
signment of  an  equitable  interest  in  the  stock 
attached,  we  should  not  have  scrupled  to  have 
followed  that  law.  The  (pieslion  is  not  here, 
whether  the  legal  interest  in  the  stock  passed 
by  iJie  assignment  l)efore  a  transfer  of  the  stock 
upon  the  booksof  the  corporations;  but  whether 
the  equitable  interest  therein,  as  contradistin- 
guished from  the  legal  interest,  did  not  pjiss  to 
and  vest  in  the  as.signee  by  the  law  of  Louisi- 
ana, St)  as  to  oust  the  right  of  any  creditor  with 
full  notice  of  the  assignment  from  devesting 
the  title  of  the  as.signee  by  a  subsequent  at- 
tachment thereof  as  tlie  projxjrty  of  the  debtor. 
In  respect  to  the  Carn>llton  Bank  it  is  clear 
that  nothing  but  an  equitable  interest  could  be 
conveyed  or  was  intended  to  be  conveyed  by 
the  assignment;  for  the  bank  already  held  the 
legal  title  as  a  pledge  for  a  stock  loan.  In  re- 
spect to  the  Gus  Light  and  liunking  Company, 
the  interest  in  the  stock  had  been  transferrctl 
to  the  Bank  of  South  Carolina  as  a  ple<lge,  and» 
the  letter  of  attorney  was  given  to  perfect  the 
equitable  •title  into  a  legal  title  by  an  [•512 
actual  transfer  on  the  books  of  the  corporation. 
But,  subject  to  that  ple<lge,  the  equity  waa 
with  the  consent  of  the  Bank  of  South  Caro- 
lina vested  in  the  assignee  under  the  assign- 
ment. So  that  each  case  presented  the  same 
general  questiim  as  to  the  validity  of  theeqiu- 
table  title  by  the  law  of  Ix)uisiana  again.st  at- 
taching cre(iitoi-s,  havinjj  full  knowledge  of 
that  cfpiity.  Out  of  Louisiana,  we  Ixflieve 
that  no  such  (]uesyon  could  |>os.sibly  arise;  for 
courts  of  law,  as  well  as  courts  of  equity,  are 
constantly,  in  all  StJites  where  the  common 
law  prevails,  in  the  habit  of  holding  a  prior  as- 
signment of  the  equitable  interest  in  slock  as 
8Ui)erseding  the  rights  of  attaching  creditors, 
who  attiich  the  same  with  a  full  knowledge  of 
the  assignment. 

Upon  full  examination  of  the  laws  of  Loui- 
siana and  the  decisi(»ns  of  its  courts,  we  see  no 
reason  to  believe  that  a  different  doctrine  on 
this  subject  prevails  in  that  State.  It  is  true 
that  the  s^uue  di.slinctious  iM-tween  legal  and 
e<iuitabk'  rights  may  tioi  as  to  the  mode  of  renu'- 
dy  exist  in  that  Stiiie.  which  are  recogni7.ed  in 
Strites  goveruiHl  l)y  the  common  law;  but  the 
.same  purpo.ves  of  substantial  justice  aire  attain- 
ed there  under  similiar  circumstances  as  the 
courts  in  other  States  are  accustomed  to  a<l- 
niinister  in  a  dilTerent  form. 

There  is  a  marked  distinction  in  the  Loui- 
siana law  IxHween  the  transfer  of  corporeal 
things  movable,  and  things  incor|)oreal.  In 
the  former  a  manual  tradition  of  the  thing  is 
ordinarily  but  not  universally  required  to  p<'r- 
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feet  the  title.    Id  the  ciu>e  of  incorporeal  things 
no  such  tradition  can  take  place,  and  therefore 
.such  a  delivery  tw  the  thinj;  admits  of — a  sort 
of  symholicardclivery — is  admitted  by  the  law 
as  a  substitute.  There  are  several  articles  of  the 
Civil  Code  of  Louisiana  bearing  dirt  ctly  on  this 
point:  but  it  will  be  suttioienl  only  lo  cile  a 
few  of  those  which  have  been  relied  on  by 
counsel.    Art.  2012  declares,  "In  the  transfer 
of  debl*i,  rights,  or  claims,  lo  a  third  person, 
the  delivery  takes  place  between  the  transferrer 
and  transferee  by  the  giving  of  the  title."  Art. 
2613  declares,  "'riio  transferee  is  only  possess 
ed,  as  it  regards  third  persons,  after  notice  has 
been  given  to  the  debtor  of  the  transfer  having 
taken  place."    Art.  2456  declares,  "The  tradi- 
tion of  the  incorporeal  rights  is  to  Ix;  made 
either  by  the  delivery  of  the  titles  and  of  the 
act  of  ininsfer.or  by  tlie  use  made  by  the  pur- 
chaser with  the  consent  of  the  st'ller."  In 
littinhnd(/t  V.  (7//^/ (16  Martin  K.,  56)  the  Su- 
preme Court  of  Ixiuisiana  said,  "A  debt  due 
[by]  the  defendant  on  a  fieri  f<icM»  cannot  as  to 
third  ix'rsons  completely  pass  to  the  assignee 
unless  there  be  what  m  sides  of  tangible  prop- 
erty is  called  a  tradition  or  deliverj';  and  this 
is  eflTectetl  lis  to  choses  in  action  by  notice  of 
the  assignment  to  the  debtor."   Again,  in 
Btibrork  V.  MnUbif  (19  Martin  R.,  137),  the 
same  leanied  court  said  that  the  true  test,  in 
cases  of  »issignment,  is,  "That  where  Iheowner 
of  the  projx-rty  hiis  lost  all  power  over  it  and 
cannot  change  its  destination, the  creditors  can 
not  attach."    The  same  doctrine  was  directly 
513*]  •ufllrmed  in  the  recent  case  of  Vrie  v. 
i<t,vem  (2  Uob.  La.  Hep.,  2r>l).    The  princi 
pies  announced  in  these  decisions  seem  com- 1 
pletely  to  cover  the  present  suit.    In  the  case 
of  the  Carrollton  IJaiik  the  shares  had  actually  , 
pas-HMi  to  the  bank  itself  as  a  pledge. and  nothing 
but  an  ecjuity  remained  in  HIa«  k.  capable  of 
iR'Mig  traiisfern.'d,  and  that  was  assigned  by  the 
deed  of  a.ssignment  to  the  assignee  U-fore  the 
atlachment.  and  was  known  to  Zacharie  »fc  Co. 
at  the  time  wlien  they  made  iluir  atlachment; 
and  at  least  as  early  as  the  next  day  it  wasmwle 
known  to  the  bank     So  that  the  creditors  had 
fun  notice  .ind  the  ))ank  had  full  notice;  and  | 
the  crcnlitors  could  not  make  a  valid  attachment  ^ 
when  to  their  knowlege  th(*nrt)perly  no  longer 
Ix  longed  to  their  tlebt<»r.     I'he  case  as  to  the  ! 
Carrollton  Hank  falls,  then.  dirwMly  wilhin  the 
principles  just  state<l.    The  own»'r  had  parted 
with  all  his  proj)eriy  in  tlu*  st<K  k:  he  luul  lost 
all  jM)werover  it;  and  he  coultl  not  change  its 
destination.    The  same  principles  apj)ly.  nf<n'- 
tiori,  U^  the  Gas  Light  and  lijinking  Company;  , 
for  there,  noi  only  ha<l  the  creditors  notice  of 
the  as.signmenl  lHf<ire  their  attat^iment:  but  i 
the  company  also  had  notice  thereof  Iwfore  thai  I 
period.  , 
ll  is  tnie  that  the  charters  of  the  Carrollton 
Bank  and  of  the  Gas  Light  and  Banking  Com-i 
pany  pr<)vide  tlial  n«)  transfer  of  the  stock  of 
these  corporations  shall  l>e  valid  or  elTeclual 
until  such  transfers  shall  be  entered  or  register- 
ed in  a  lMS)k  or  books  to  be  kept  for  that  pur- 
pcie  by  the  cor|H>ration.    But  this  is  manifest- 1 
ly  a  regidation  designe<l  for  the  security  of  the'j 
6iuik  itself,  and  of  third  i>ersons  lakintr  trans  ' 
fers  of  the  stot  k  with<iut  n«)lice  of  any  prior 
equitable  tnmsfor.    It  relates  to  the  transfer  of  1 
the  legfd  title,  and  not  of  any  equitable  interest  • 
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in  the  .stock  subordinate  to  that  title.   In  the 
case  of  The  Union  Bank  of  GeorgeUmn  v.  Laai 
(2  Wheat.,  390)  this  court  took  notice  of  the 
distinction  between  ihe  legal  and  equitable  title 
in  cases  of  bank  stock,  where  the  ciunrr  of 
the  bank  had  provided  for  the  mode  of  inn*- 
fer.    The  general  construction  which  hw  Ufii 
put  upon  the  charters  of  other  banks  contain- 
mg  similiar  provisions  tis  to  tlie  transfer  of  tbdr 
stock,  is,  that  the  provisions  are  de^i^ned  M>l^ 
ly  for  the  safety  and  security  of  the  bank  it>»elf 
and  of  purchasers  without   notice;  and  that 
as  Ixitween  vendor  and  vendee,  a  transfer  Dot 
in  conformity  to  such   provisions  \%  goodtoj 
pass  the  equitable  title  and  devest  the  reodor 
of  all  interest  in  the  slock.    Such  are  the  de- 
cisions in  the  cases  of  Tfie  Bttnk  of  VtUni. 
»S//i«//<y  (2  Cowen.  777,778).  Gabert\.  Mnnrhtf 
ter  Jrtm  Co.  (11  Wend.,  628).  Omimerrial  B-jnk 
of  Buffalo  V    Koritr right  (22   Wend..  362). 
Quiner  v.  The  JdarNthead  JtiMuntnce  (.'<>.  ilQ 
Mass.,  K. ,  476),  and  Sergainty.  Franklin  /»- 
ttintnce  Co.  (8  Pick.  R..  »0). 

We  .H,'e  no  reason  to  doubt  that  the  jurispru- 
dence of  I»uisiana  adopts  a  similiar  interpre- 
tation for  the  purpose  of  protecting  etjuiuble 
title  against  the  claims  of  creditors  of  tbe 
transferrer,  who  have  notice  of  such  equitable 
titles.  If  it  will  protect  an  assignment  of  % 
*chose  in  action  against  attaching  [*514 
creditors  alter  notice  of  the  a.ssignmenl  eivrti 
to  the  debtor.  Ik'cuusc  no  title  remains  io  ibe 
transferrer  (as  we  have  seen  it  will),  a  fortipri, 
it  ought  to  protect  it  where  the  attaching  credit- 
or himself  has  notice,  since,  in  justice. he  i*eB 
titled  only  to  take  under  his  uttarhmcnl  what 
rightfully  remains  in  the  transferrt^r.  In  tb^ 
absence  of  any  positive  controlling  st.n 
direct  adjuilieatiou  of  the  court <'f  T 
u|)on  the  very  point,  in  conti 
dtKtrine  maiiitaineil  in  other  ^  .  r 
founded  ex  O'ljuo  et  fumo  in  genera'  i  i-m 
may  well  presume,  that  a  State  in  i  n 
jurisprudence  from  the  Riiman  law.  h*«  Q< 
failtil  to  act  upon  it. 

There  is  another  ground,  auxiliary  to  tk 
last  view,  whicii  is  entitled  lo  great 
lion.    It  is  well  sellla)  as  a  doctrine  of 
national  jurisprudence,  that  personal  proptf 
has  no  l(K:ality.  and  that  the  law  '/'li'  < 
domicile  is  to  determine  the  vali« : 
fer  or  alienation  there<)f.  imless  iiierv  u 
f)ositive  or  customary  law  of  the  cnuntrr 
it  is  found  to  the  contrary.    This  dfictnoeba 
in  the  verv  late  case  of  The  1  ^4atm 
Jhf   Chiied  iitnUi>  Bank  (in  .lu;..  ,  .^J. 
fully  and  directly  recogiu7x>d  and  afBrned  l 
the  Supreme  Court  of  Louisiana,  asa  piitof 
own  inteniational  jurisprudence *.  and  it  vi 
applied  in  that  very  case  to  support  an 


i 


■  1  n 


meni  made  in  Pennsylvania,  bv  the  Bank 


the  Unite<i  Stales,  to  certain  umigOfr* 
were  inter\-enors  of  goods,  debts,  ck*'. 
effects,  in  Louisiana.    The  '     "  ^  ' 
assignment. l»eing  prove<lto  i 
ual  by  the  law  of  Pennsylvania.  to 
deemcHl  e<)ually  vidid  and  effectual  to  pMi 
goods,  debts,  cre<lils.  ami  effects,  of  tlw 
to  the  assignees  in  Louisiana,  agaiut  the 
tachiiig  creditors,  who  ll   1  'ioeoflbr 
meiit  at  the  lime  of  th  ladiiiMOt 
decision  turned  upon  the  very  doclTii»of  i 
ternaliuniU  jurisprudence  just  referred  to. 
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that  here  we  have  the  high  authority  of  the 
Sute  court  in  this  very  mntler,  that  there  is 
BOthiog  in  the  jurisprudence  of  Louisiana. 
Mhkh  forbids  givmjf  full  effect  and  validity  to 
an  alignment  of  debts,  credits,  and  ei{uitie», 
atiate  in  that  State,  where  the  assignment  is 
wild  and  effectual  by  the  law  of  the  State 
where  it  h*  made,  so  as  to  oust  the  rights  of  at- 
lachinir  creditors  who  have  due  notice  thereof. 
Now,  in  the  case  Ixjfore  us,  there  is  plenary 
eridence  that  the  assignment  was  valid  and 
flffectual  by  the  laws  of  South  Carolina,  when 
and  where  it  was  made,  to  pass  the  right  to  the 
property  m  controversy ;  and  that  the  attaching 
CKditors  had  notice  thereof  before  their  attmih- 
■ent  was  made:  so  that  its  validity  and  effect 
are  the  same  in  Louisiana  as  in  South  Carolina. 
It  is  true  that  the  legal  title  could  not  pat^s 
without  a  regular  transfer  of  the  stocks  upon 
the  books  of  the  corporation;  but  it  is  equally 
true,  that  the  title  to  the  property,  subject  to 
the  pledge    thereof,    was  complete  In  the 
aaigiMe.  00  as  to  bind  the  banks  as  well  as  the 
attaching  creditors,  after  due  notice  to  them 
515*1  respectively.    We  are,  *thcrefore,  of 
opinion  that  the  district  judge  erred  in  direct- 
iog  the  jury  that  the  deliverj'  of  the  stock  was 
•ot  c<jmplete  unless  the  transfer  was  entered 
epon  the  hooks  of  the  banks.    That  was  true 
•9  to  the  al>v>Iute  lepd  title,  but  it  did  not  pre- 

»thec(|uitHble  title  from  passiu)^  to  and  be- 
ing completely  vested  in  the  assignee  under 
in  virtue  of  the  assignment,  so  as  to  bind 
Ib^  attaching  creditors,  as  soon  as  they  had 
Botice  thereof,  and  in  like  manner  the  banks.as 
II  as  they  had  notice  thereof. 

L'pon  both  ffrnundu,  therefore,  HttUed  in  theex- 
itpti^nM,  the  jutlgtnent  of  the  Oircuit  Court  w 
rrMned,  and  the  eatue  renumded  to  that  cottrt 
4ireetion9  to  award  a  venire  facias de  novo. 


— tl    Wan„  30:  8  Blue.,  4.13  :  2  Wood.  *  M., 
ttL«M-ia;:  3  McLean.  565;  1  Woods,  53;  8  liuak. 

I"  ^ 

MOHN  B.  CAMDEN.  Plaintiff  in  Error, 

w 

DMAS  C.  DOREMUS.  C0RNELUI8  R. 
DAM,  JAMES  SUYDAM.  and  JOHN 
NIXON,  Defendant*  in  Error. 

to  reception  of  evidence  ahould  utate 
of,  on  appeal — agreements  between  in- 
and  indorsee — cmtoni  of  bank* — what 
diUgenee  to  colUcX. 

_i  a  feneral  objoctioa  Is  made,  in  the  court 
to  the  reception  of  testimony,  wlthoxit 
ftbe  grounds  of  tbo  olijection,  this  court 
rait  a*  vayueand  nutratory  :  nor  ouirbt  it 
been  tolerated  in  the  court  below, 
.a  at  the  time  of  the  indorsemont  and  trans- 
nevotiable  note,  an  aareement  whs  made 
le  holder  should  send  it  for  collocti«>n  to  the 
I  which  it  was,  on  Ita  face,  nuidc  paynble,  and 
•rent  of  its  not  beinw  paid  at  maturity, 
•we  reu«4>nattlc'  ami  duo  dtllKcnce  to  collect 
tbe  drawer  and  prior  indorsors  before 


. — ^  to  ejceeptiimt,  vhat  particvlarUy  in,  U 
_  in  order  Ut  a  rerfru?  m  appclUUt  court, 
"eawp/lon,  nr  ottjeetinn,  when  not  miMeUtnt. 
»  to  Moure  V.  Bank  of  Metropolis,  18  Pet., 
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re^ortlntr  to  the  last  lndor»er,  the  holder  is  bound 
to  conditions  lK»yonil  those  which  are  implied  in 
the  oniinary  transferand  receipt  of  commercial  in- 
Htrumcnt4<. 

Evideuc«i  of  the  frcncral  custom  of  banks  tojrlvo 
previous  notlc<»  to  the  payer,  of  the  time  when 
notes  will  fall  due.  was  proiwrly  rejecled,  unless 
the  witness  could  testify  as  to  the  pmctlce  of  the 
particular  liank  at  which  the  note  was  made  pay- 
able. 

A  presentment  and  demand  of  payment  of  the 
note,  at  maturity,  within  bankinK  hour«,  at  Iho 
bank  where  the  note  was  miide  |)ayul»l«',waM  aHuffl- 
clent  compliance  with  the  ct)ntract  to  (lend  It  to  the 
l)ank  for  collection. 

The  record  of  a  suit  brought  by  the  holder  against 
the  maker  and  prior  indorsers  was  proper  evidence 
of  reasonable  and  due  diliKence  to  c<tllect  the 
amount  of  the  note  fn)m  them  ;  and  It  was  a 
proper  instruction,  that  if  the  Jury  Iielieved  that 
the  prior  indorsers  had  left  the  State  and  were  in- 
solvent, the  holder  of  the  n«)te  wjis  not  Ixiund  lo 
send  exer'utions  to  the  counties  where  tliese  in- 
dorwrs  resided  at  the  institution  of  the  suit. 

The  dillKcnt  and  honest  prosecution  ot  a  suit  to 
Judfrment  with  a  return  of  iiulUi  tmna,  has  always 
l>een  retrard«.'<l  as  one  of  the  extreme  tests  of  due 
dillKen(H>. 

And  the  ascertainment,  upon  correct  and  suffi- 
cient |)r«M)fs,  of  entire  ami  notorious  Insolvency,  Is 
recoKnized  by  the  law  as  answeriuHr  the  demand  of 
due  dilitcenec,  and  as  dis|M?n8inif  with  the  more  dil- 
atory evidence  of  a  suit. 

If  the  holder  eiuinot  obtiiin  a  judfrment  ayalnst 
the  maker  for  the  whole  amount  of  the  note,  in 
cons<Miuence  of  the  allowance  of  a  st't-ofT  as  t)et  ween 
the  maker  and  one  of  the  prior  indorsers,  this  is  no 
hHr  to  a  full  ret-overy  RKiiinst  the  liLst  indorser  pro- 
vide<l  the  holder  has  liecn  guilty  of  no  negliKcnce. 

•rpiIIS  case  was  brought  up  bywrit[*516 

i  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Missouri. 

The  defendants  in  error  were  citizens  of  the 
State  of  New  York  and  partners  in  tratle  under 
the  name  and  st^'le  of  Doremus,  Suydamsct 
Nixon.  The  plaintiff  in  error  was  the  surviv- 
ing partner  of  the  mercantile  house  of  John  B. 
and  Marl)el  Camden,  which  carried  on  busi- 
ness at  St.  Louis  under  the  name  and  firm  of 
J.  B.  <fc  M.  Canuleu.  The  plaintiff  in  error 
was  sued  in  the  court  l>eIow  as  indorser  of  the 
following  promissory  note: 

On  the  8th  of  Jtme,  1836,  Ewing  F.  Cal- 
houn executed  this  note,  viz. : 
••$4,219.90. 

"Twelve  months  afterdate,  T  promise  to  pay 
Judah  Barrett,  or  order,  four  thousand  two 
hundred  and  nineteen  dollars  and  ninety  cents, 
negotiable  an<l  payable  at  the  Commercial  Bank 
of  Columbus,  June  8.  1836. 

"  EwiNQ  F.  Calhoitn. 
"Mississippi  + 1809."  Columbu8,Ml88i88ippi." 

Which  note  was  indorsed  by  Barrett  to  Sterling 
Tarpley,  or  order,  by  him  to  J.  R.  &  M.  Cam- 
den, or  order,  and  by  them  lo  Doremus,  Suy- 
dams  &  Nixon,  or  order. 

On  the  22tl  of  Augtist.  1836,  the  plaintiffs 
and  defendant  entered  into  the  following  agree- 
ment: 

"Nkw  Yokk,  August  22<1,  1836. 
"Memorandum  of  an  agreement  and  trade 
made  by  and  between  Doremus,  Suvdams  & 
Nixon,  of  the  city  of  New  York,  of  the  one 
part,  and  J.  B.  &'  M.  Camden,  of  the  city  of 
St.  Louis,  of  the  other  part,  witneaaeth: 
Whereas,  the  said  Camdens  have  this  day 
sold  and  assigned  unto  the  said  Doremus, 
Suydams  &  Nixon,  a  note  for  four  thousand 
two  hundred  and  nineteen  dollars  and  ninety 
cents,  payable  twelve  months  after  date,  and 
dated  the  eighth  day  of  June,  1836,  and  nego- 
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liable  and  pavable  at  the  Commercial  Bank  of 
ColambuB,  Mifls.,  Executed  by  fiwins  F.  Cal- 
houn to  Ju<iah  Rarrptt,  and  ItkIoimTi  by  the 
said  Jiidah  Barren  aud  Sterling  Tarpley  und  J. 
B.  &  M.  Camden.  Now.  it  la  expressly  under* 
stood  and  airrft'd  by  the  oontnictin?  parties,  tbat 
the  said  Durt*mu.>,  Suydams  «3b  Nixon  are  to 
send  t  he  said  note  to  the  said  Commercial  Bank  of 
CobimhuH,  Mississippi,  for  collection. and  in  the 
event  of  its  not  being  paid  ai  maturity, they  are  to 
use  reamnabie  and  due  diligence  to  collect  it  of 
the  drawer  and  two  indorsers  before  they  call 
upon  the  said  Camdens;  but  in  the  event  of  its 
not  bein^  made  out  of  them,  then  the  said  Cam- 
dens bind  and  ob1i<>:Hte  themaelvea,  so  soon  as 
informed  of  the  fad,  to  pay  the  said  Doremus, 
Suydams  &  Nixon,  tlit-  principul  of  the  saul 
note,  together  with  its  iulcrc»t  and  all  legal 
costs  they  maj  have  incurred  in  atleropting  its 
o^lection.    J.  B.  <&  M.  Camden, 

"DOUEMUS,  SUYDAMS  &  NiXON." 

517*]    *The  note  not  belngpald  at  maturity, 

suit  was  hrouirhl  by  the  indorsers  agatn-r  []\,- 

Slainttff  in  error  as  surviving  partner  of  the  in- 
omen,  J.  B.  ft  M.  Camden. 
Upon  the  trial  of  the  cause,  the  plaintiff  of- 
fered to  read  in  evidence  sundry  oepositioDS, 
and  also  a  voluminuiis  record,  which  are  all 
act  forth  in  full  in  the  tirst  bill  of  r-^reptinn??,  hut 
which  it  is  impo,ssible  to  iiiH<  ri  here  on  aecount 
of  their  great  lenerth.    They  were: 

1.  The  (lep(»siti()ii  of  Thomas  B  Winston, 
that  he  pre.Heuted  the  note  at  the  Commercial 
Bank  oi  Columbus,  and  demanded  payment 
then^f,  which  was  refused;  that  payment  was 
demanded  on  the  loiii  of  June.  1837,  because 
tJie  day  of  payment  fell  on  Sunday  ;  that  it  was 
protested,  and  notices  .Ihcrcof  sent  to  the  first, 
second,  and  third  indorsers. 

2.  The  deposition  of  Ewing  P.  Calhoun, 
proving  his  own  signature;  the  oaudwriting  of 
the  first  and  second  indorsers;  that  he  was 
sued  at  the-  first  court  after  t!ie  note  Ix^came 
due;  tliat  the  suit  was  prosecuted  as  diligently 
as  possible  to  a  jud^mrat  and  execution;  that 
deponent  continuefl  to  reside  in  T;  t^vndes 
County.  Mississtppi,  but  that  at  the  rendition 
of  the  judgment  fiarrelt  resided  in  Boulli  Car- 
olina,  and  Tarpley  in  Texas;  that  Barrett  and 
Tarpley  were  l)oth  insolvent,  and  had  no  prop- 
erty within  the  State  of  Misdasippi,  out  of 
which  to  make  the  judgment,  or  unv  p-wt  there- 
of: that  at  the  trial  deponent  w.is  allowed  a  set- 
olT  against  Tarpley,  of  about  ^1  .r»oO.  which 
Tarpley  owed  deponent  at  the  time  of  the  com 
mencemcnt  of  the  suit,  and  liefore  he  received 
notice  of  Tarpley's  indorsement. 

3.  The  de[)ositionof  Samuel  F.  Butterworth, 
that  the  suil  was  prosecuted  as  diligently  as 
possible  to  judgment  and  execution;  that  at 
October  Term,  1838,  a  verdict  was  rendered 
for  the  plaintiffs,  which  was  set  aside;  that  in 
April,  1839,  another  verdict  Wfis  rendered, 
which  was  also  set  aside;  tbat  in  December, 
1889.  a  verdict  was  rendered  for  only  $8. 408. 46. 
upon  which  njfr  ri  fiia'^ts  was  issued,  the  htal- 
utes  of  the  State  not  authorizing  process 
against  the  person:  that  no  property  could  be 
found  out  of  which  the  execatioQ  Of  aoy  part 
thereof  could  be  made. 

4.  A  document  purporting  to  be  a  transcript 
of  tlie  record  of  the  suit  spokeu  of  above, 
stiowing  its  progress  up  to  the  tlnal  return  of 


the  sheriff,  which  was  as  follows:  "The 
within  named  Swing  P.  Calhoun.  Jndah  Bar> 

rett,  and  Sterlirin:  ()  Tarpley.  have  no  eocxls  or 
I  chattels,  lands  or  tenements,  within  my  county, 
I  whereof  I  can  make  the  sums  within  roendooed, 
'  or  any  part  Iheieof.    March  28ih.  1S42  '* 

Each  one  of  these  papers  wai^  ttcveraily  ob- 
j  jected  to  by  the  defendant,  but  the  court  over* 
I  ruled  the  obiection,  and  permitted  i\ivm  to  he 
read  in  evidence.    The  admission  ut  these 
four  papers  conatltated  the  gfotmd  of  tlM  flm 
bill  of  exceptions. 
Bill  of  Exceptions  No.  2  : 

Be  it  remembered,  that  on  the  trial  [*IS18 
of  this  cause,  the  plaintiffs,  in  addition  to  the 
ev{den<»  in  the  former  bill  of  exceptions  in  this 
case  contained,  examined  Pnnlon  L>.  Tiffanr 
as  a  witness,  w  ho  testified  that  short]  v  before  this 
suit  was  brought,  as  well  as  after,  he  had  coo* 
versations  with  the  defendant  in  n  l  ition  to  the 
claim  of  the  plaintiffs  against  him;  and  the  de- 
fendant told  the  witness  that  tie  had  tranclier- 
thf  note  in  qu'  >ti  irj  in  the  present  action 
to  the  plaintiffs,  for  goods  purchased  frtMn  them, 
and  that  at  the  time  he  transferred  the  note  to 
the  plaintiffs  he  was  indifferent  whrtber  they 
took  it  or  not.  as  he  considered  some  of  the 
parties  thereto  as  good  as  (George  GolUer  (who 
is  known  to  the  court  and  jurv  as  a  very  rirh 
man).  Witness  did  not  know  whether  defend- 
ant saw  the  note  or  not  l  iiu  witness  received 
a  copy  of  the  record  of  the  suit  in  Lowndes 
County,  Miwisfiippi,  brought  by  the  plaintifl^ 
against  Ewing  F.  Calhoun,  the  maker  of  tl^ 
note,  and  Judah  Barrett  and  Sterling  Tarpley, 
the  indorsers:  but  witness  could  not  say  wheth- 
er he  received  the  copy  from  Mr.  Adams,  the 
agent  of  the  plaintiffs,  or  from  the  defendant, 
or  from  Mr.  Gamber.  the  counsel  of  *iie  de- 
fendant. The  defendant  in  his  conversation 
with  witness  was  aware  of  the  nature  of  ths 
plaintiini*  claim  against  him.  and  objected  to 
the  claim,  aMt  Lrii  l:  Hi  i!  llu  phiiniifTs  had  not 
used  due  diligence  tu  coUect  the  amount  of  lb« 
note;  he  did  not  say  that  if  he  wei«  eatilled  thai 
diligence  had  been  naed  he  would  |>iiv  Uii 
claitoi;  but  he  did  say  tliat  he  was  not  bound 
to  pay,  and  would  not  pay  thecUdm;  bat  made 
no  other  objection  to  the  claim  but  wut  of 
diligence." 

The  plaintiffs  next  eave  in  evidence  an  act 
of  the  lyCgislature  of  the  State  of  MissLssippi. 
entitled  "  An  Act  to  abolisii  imprisonmeat  for 
debt."  approved  February  15th.  18W,wliicli  act 
parties  here  in  open  conn  agree  mav  be  rea^l  in 
any  court  in  which  this  cause  may  Sc  pending, 
from  the  printed  itatatea  of  the  Slate  of  His- 
sissippi. 

The  plaintiffs  then  proved  the  hHndwrillQ|; 
of  the  defendant  to  the  following  letter  ao- 
dressed  to  the  plaintiffs,  and  read  the  same  is 
evidence  to  the  jury  in  the  words  following : 
"Saixt  Lol  is,  October  24ih,  1$38l 
"3l£8SBa.  DoRKMua,  Si7TX»AiCB  A  Kum, 
New  York: 

"  Gknts:  Your  favor  of  the  llth  inst.  h 
received,  and  contents  noted.  It  is  quite  out 
of  our  power  to  send  yon  any  New  Oriean« 
bills  for  your  note  on  E.  F.  Calhoun.  Wt 
trust  you  will  before  long  receive  a  Jadgmou: 
for  the  entire  debt,  interest  and  coet.  and  tliy 
you  v/tll  find  by  the  virtue  of  .  xixmi,^ 
that  '  iusulvency  has  not  passed  uinm  iiv  vr*  «'  ' 
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Those  who  have  jrone  to  Texas  may  vet  make 
a  gml  rise  in  that  fine  country.  We  regret 
that  the  note  has  been  so  difficult  of  collcc- 
tioo. 

"We  scarcely  know  which,  your  or  we.made 
the  worse  trade;  we  have  many  of  the  goods 
on  baad  we  got  for  it.         Your  friends, 
"J.  B.  &  M.  Camden. 
1 1)*]    ••*  Your  message  to  Mr.  Homans.cash- 
i<-r,  has  beeti  attended  to,  and  delivereti." 

It  was  admitted  by  defendant's  counsel  that 
the  iDdorsements  on  the  note  given  in  evidence 
were  fille^l  up  in  the  handwriting  of  Josiah 
^ipaldius;,  the  counsel  of  the  plaintiffs  in  this 
artion.  for  the  purposes  of  this  suit.    It  was 
also  admitted  that  the  laws  of  the  State  of 
New  Yt»rk  placed  the  liability  of  indorsers 
upon  promissory  notes  on  the  same  footing 
with  the  liability  of  indorsers  upon  inland  bills 
of  exchan^  under  the  eeneral  law  merchant. 
The  plamiiffs  having  here  closed  their  case, 
Btt^idefeudant  produccu  one  Williiitn  C.  AtKlcr- 
^■fr  ts  a  witness,  who,  bein^  sworn,  testified 
that  he  had  been  employed  in  several  banks, 
and  had  conducted  one  in  St.  Louis  himself; 
that  the  practice  in  bunks  in  relation  to  notes 
depositea  with  them  for  collection  was  to  give 
wiAice  to  the  payer  of  the  note  that  it  was  in 
the  bank,  and  when  it  woul^  l)ecome  due; 
th4l  the  effect  on  the  cre<lit  of  a  payer  of  a 
failure  to  pay  the  note  when  it  Iwcame  due. 
WM  different  in  eastern  and  western  banks. 
In  banks  al  the  east,  paper  deposited  for  col- 
kcUoD  was  consi<lered  almost  as  saerwl  as 
paper  discounted  by  the  banks,  and  a  failure 
to  pay  would  stop  the  accommodation  of  the 
payer  at  the  bank;  but  in  the  western  banks 
the  effect  of  permitting  collection  paper  to  lie 
over  WM  not  of  much  consequence  to  th<?  credit 
of  tbe  payer.    The  defendant's  counsel  having 
asked  the  witness,  whether  a  note  presented  at 
a  bank  for  payment  on  the  last  day  of  grace, 
by  •  notary  public,  would  be  considered  as 
baring  been  sent  to  the  bank  for  collection, 
within  the  meaning  of  the  contract  between 
plaintiffs  and  defendant,  the  question  was  ob 
Reeled  to  by  the  plaintiffs'  counsel,  and  the 
art  not  only  refused  to  allow  the  question  to  { 
answercfl.  but  rejected  all  testimony  given 
the  witness,  or  which  might  be  given,  in 
relation  to  the  practice  of  banks  on  notes  de- 
^fTiiTed  for  cr)l lection,  unless  the  witness  could 
V  aa  to  the  practice  or  usage  of  the  Com- 
d  Bank  of  Columbus,  mentioned  in  the 
><f  Calhoun;  to  which  opinion  of  the  court 
defeudant,  by  his  counsel,  excepts. 

ictions  asked  by  defendant ; 
I*  The  defendant,  by  his  counsel,  moved  the 
to  instruct  the  jury,  that  tlie  plaint itTs 
bound  l*>  send  the  note  of  Ewing  F. 
n,  indorsetl  by  Judnh  Barrett  and  Stcr- 
_  Tarplcy,  to  the  Commercial  Bank  of  Co- 
"^rnbin.  Miss.,  for  collection;  and  that,  unless 
*  proved  to  the  satisfaction  of  the  jury  that 
-  was  done  by  the  plaintiffs,  they  must  find 
'h«' d'^fendant ;  which  instruction  was  given 
;  ry  by  ilie  court,  with  this  explanation: 
■   lie  jury  l)elieves  the  note  was  presented 
ik.  and  had  ['!]  there,  by  the  agent  of 
iffs,  at  the  banking  hours  on  the  day 
IMak^ue,  so  as  to  be  a  valid  demand  on  the 
^^^Pr^^'  n  it  was  duly  at  the  bank,  as  re- 
j^^P  contract  sued  on.    To  which  ex- 
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planatory  instruction  the  defendant,  by  his 
counsel,  excepts. 

•"The defendant,  by  hiscounsel,  fur-  [*620 
ther  moved  the  court  to  instruct  the  jury,  that 
the  plaintiffs  were  bound  to  use  diligence  by  suit 
against  Calhoun,  (he  maker  of  the  note,  and 
Barrett  and  Tarpley,  the  indorsers  thereof,  in 
order  to  collect  the  money;  and  that  if  the 
plaintiffs  neglected  to  prosecute  their  action 
with  diligence  against  either  of  sjiid  parties, 
the  defendant  is  not  responsible  on  his  indorse- 
ment of  the  note  in  question;  which  instruction 
was  given  by  the  court. 

"  "The  defendant,  by  his  counsel,  then  moved 
the  court  to  instruct  the  jury,  that  the  record 
from  the  Circuit  Court  of  Lowndes  County, 
given  in  evidence,  does  not  show  due  diligence 
by  suit  against  Calhoun,  the  maker,  and  Bar- 
n?tt  and  Tarpley.  the  indorsers.  of  the  note  in 
question;  which  instruction  the  court  refused 
to  give,  and  in  lieu  thereof  instructed  the  jury, 
that,  so  far  ustlie  record  <:oes.  it  docs  show  due 
diligence  on  pari  of  the  plaintiffs;  and  if  the 
jury  believe  from  the  evidence,  given  in  addi- 
tion to  the  record,  that  the  two  indorsers  had 
left  the  Stale  of  Mississippi,  and  wtc  insolvent, 
and  had  left  no  j)roi)erty  in  that  State,  at  the 
lime  the  judgment  was  rendered,  that  the 
plaintitls  were  not  bound  to  aiusc  executions 
to  be  sent  to  the  counties  where  the  indorsers 
respectively  resided  at  the  time  they  \v»'n-sued. 
To  which  opinions  of  the  court,  in  refusing 
the  instruction  asked  by  the  defendant  as  hu.i 
alxivc  mentioned,  and  in  giving  the  instruction 
in  lieu  thereof  which  was  given  by  the  court, 
the  defendant,  by  his  counsel,  excepts. 

"  The  defendant,  by  his  counsel,  then  moved 
the  court  to  instruct  the  jury,  that  the  plaintiffs, 
under  the  law  of  Mississippi,  were  entitled  to  a 
judgment  against  Tarpley  for  the  full  amount  of 
the  note,  notwithstanding  any  payment  or  set- 
off between  Calhoun,  the  maker  of  the  note, 
and  Tarpley.  the  indorser;  and  that,  if  the 
plaintiffs  have  neglected  to  assert  their  right  to 
such  judgment,  and  have  suffered  a  ju»lgment 
by  their  neglect  to  pass  for  a  smaller  amount, 
the  defendant  is  discharged  by  such  neglect 
for  all  accountability  for  the  sum  thus  lost; 
which  instructions  the  court  refused  to  give. 
becau.se  the  record  from  Mississippi  furnished 
all  the  evidence  on  the  subject  to  which  this 
instruction  refers,  and  no  negligence  ap|K'ars 
from  .said  record  in  prosecuting  the  suit  against 
Tarpley;  to  which  opinion  of  the  court  the 
defendant  by  his  counsel,  exci'pts.  And  the 
defendant,  by  his  counsel,  prays  the  court  to 
sign  and  seal  this  his  bill  of  exceptions,  and 
that  the  same  may  l)e  made  part  of  the  re(;ord, 
which  Is  done.         J.  Catkon.  [i,.  «.] 

"K.  W.  Wem,s4i..  ».]" 

Mr.  John  J.  Hardin  for  plaintiff  in  error. 

Mr.  Z.  CoUin»  Lee  for  defendants  in  error. 

Mr.  Hardin' t>  argument  was  as  follows: 

The  points  now  arising  for  the  consideration 
of  the  court,  are: 

1.  Were  the  instructions  asked  improperly 
refused;  and  those  delivered  in  lieu  thereof  im- 
properly given? 

*2.  Were  the  depositions,  or  any  one  [*52 1 
of  them.  Improperly  permitted  to  be  read  in 
evidence? 

3.  Does  the  record  from  Mississippi  show 
the  use  of  reasonable  and  due  diligence? 
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The  contract  was  not  complied  with,  by  de- 
fendants in  error,  in  this: 

They  were  to  "  send  the  said  note  to  the 
Commercial  Bank  of  Columbus,  Mis.sissippi. 
for  collection.  This  they  did  not  do,  and  there 
is  no  evidence  that  the  bank  ever  had  it  for 
collection.  It  is  true  this  note  wjis  protested 
for  nonpayment  on  the  last  day  of  grace;  but 
there  is  a  wide  difference  Iwtween  sending  a 
note  to  a  bank  for  collection,  and  merely  pre- 
stmting  it  for  payment  on  the  la-st  day  of  grace. 
Bunks,  universally,  are  collecting  agents;  they 
always  give  notice  of  the  time  of  payment,  and 
of  the  amounts  due  to  the  debtors  whose  notes 
are  left  with  them  for  collection.  It  is  an  in- 
jury to  a  man's  credit,  and  not  unfrequently 
destroys  liis  business  character,  not  to  provide 
the  means  of  paying  a  note  left  with  a  bank  for 
collection,  and  of  which  he  has  been  notif1e<l. 
These  reasons  must  have  operated  with  plaintiff 
in  error  in  inducing  him  to  require  the  note  to 
l)e  sent  to  the  bank  for  collection,  (/alhoun, 
as  appears  from  the  record,  lived  in  the  town 
where  the  ('olumbus  bank  was  situated:  and 
if  he  had  lu-rn  noliticd  thai  the  note  wjis  left  in 
the  bank  for  cnllirtion,  lie  might  have  had  an 
opportunity  of  proviiiing  for  its  li<iuidulion. 
Isor  will  it  do  to  say  that  the  presentation  of 
the  note  for  payment  was  the  same  thing  in 
substance  »is  scn<iitig  it  !<•  tli*;  bank  for  collec- 
tion. The  plainlitT  in  error  did  nn[  think  so, 
and  at  any  rate  he  lias  reipiired  the  stipulation 
that  the  note  sliouM  be  wnt  to  the  bank  for 
collection  l)y  defeiulants  in  error;  and  the  de- 
fendants? in  error  have  no  right  to  say  that, 
althouglj  they  did  not  comply,  tht  v  did  wliat 
amounts  to  nearly  the  same  thing.  The  sending 
the  note  to  the  bank  for  collection  was  acjtndf 
lion  precedent  to  ilic  liability  of  plaintifT  in 
error,  and  should  be  sliown  to  have  been 
strictly  compliefl  with  by  defendants  in  error. 

Suppose,  for  instance,  fts  is  the  fact,  though 
it  (iocs  not  appear  on  the  record,  that  the  note 
was  sent  to  the  Columbus  Bank  of  Georgia,  and 
did  not  re;ich  the  agent  of  defendants  in 
error  in  Mississippi  until  the  last  day  of  grace, 
when  It  was  forthwith  protested.  This  was 
not  a  complian(;e  with  the  letter  or  spirit  of  the 
Cimtracl. 

In  this  view  of  the  case,  it  was  proper  to 
prove  what  was  the  usage  of  banks  with  re- 
gard to  paper  left  with  them  for  collection,  and 
the  testimony  of  W.  C.  Anderson  (p.  519)  was, 
therefore,  pertinent.  This  testimony  was  e.v- 
<  ludetl  by  the  court,  and  was  therefore  error. 

The  first  instruction  aske<l  by  the  plaintifT  in 
error  in  the  court  beh)w  wiw  therefore  proper, 
and  wm  erroneously  refused. 

The  depositions  were  improperly  permitted 
to  be  re«ik 

Ist  Objection.  They  were  taken  bi'fore  a 
522*J  "  ^ud^' of  the  ninth  'judicial  district 
of  Mississippi."  The  law  of  1789  makes  no 
mention  of  such  an  olUcer  as  authorized  to  take 
demjbitions.  If  it  is  said  that  such  judges  were 
juages  of  a  "court  of  common  pleas,  '  within 
the  meaning  of  that  law,  It  is  answered,  that  if 
.so.  that  fact  should  appear  aflirmatively  in 
the  certificate  of  authentication.  No  evidence 
aliunde  iK'ing  intro<iuced,  the  deposition  itself 
should  contain  the  complete  evidence  that  it 
was  taken  bv  a  legally  authorized  oflicer.  (1 
Peters,  856.) ' 
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2d  Objection.  The  depositions  were  takft 
(if  bene  eiutc,  and  the  certificate  does  not  compk 
either  with  the  letter  or  spirit  of  the  law,  Thiip 
30th  section  of  the  Judiciary  Act  of  1789  pnv 
vides  for  taking  such  depositions  when  the 
witness  resides  more  than  a  h«in<lred  mil« 
from  the  place  of  irial.  ufH>n  givinjr  due  notice 
of  the  time  and  place  of  taking  the  depofiition 
"  to  the  adverse  party,  or  his  attorney,  is 
either  may  be  nearest.  If  eitJier  is  within  a 
hundrcHl  miles  of  the  place  of  caption." 

This  law.  being  in  derogation  of  the  common 
law.  must  be  strictly  complied  with.  (1  Peltf>. 
3o5;aCranch.  297.) 

The  certificate  of  the  judgt;  attached  to  each 
one  of  the  de|)ositions  states  that  no  notification 
was  given  to  plaintiff  in  error  of  the  taking  of 
the  said  dejxysitions,  "  becau.se  neither  the  ^id 
John  B.  Camden,  nor  his  counsel,  lirewithio 
one  hundnnl  miles.  "&c. 

It  was  decided  by  the  Supreme  Court  (3 
Cranch,  297),  that  in*  taking  a  dejxtsition  under 
a  dedimun  pote*in(tm,  the  term  '•attorney." 
useti  in  the  Virginia  statute,  meant  an  attom-  r 
in  fact,  and  not  an  attorney  at  law.  Tl>f\v..rli 
of  the  Virginia  statute  (see  Tate's  I>ier-<!t  f\ 
310,  sees.  18  an<l  15)  are,  on  "  giving  n 
the  adverse  party,  his  attorney,  or  agent 

The  inference  from  analog}',  and  from  tb 
decision  in  8  Cranch,  297.  is  irresirtibk,  Ik 
the  term  '*  attorney,"  used  in  the  30lh  aecda 
of  the  law  of  1789."  means  an  attorney  in  f»d 
and  not  an  attorney  at  law. 

It  therefore  would  Ik?  no  compliance  with  lb 
law  to  certify  that  "  neither  the  adrerse  p«itj 
nor  his  attorney  at  law,  live  within  one  hoi 
tired  miles."  ifcc.  It  seems  to  have  be«Dlli 
idea  of  the  judge  who  made  the  aiithenticttkn 
that  the  law  of  1789  meant  an  v  at  lairi 

But  even  if  the  law  was  conslru- ineaiia 
attorney  at  law,  the  word  **  counsel."  owd 
the  certificate,  does  not  mean  it*  retitdsiliaii. 
counsel  and  an  attorney  are  two  distinct 
officers.  Their  duties  maj  be.  but  arc  not 
essarily,  dis<harged  by  the  same  person.  It 
the  province  of  an  atiomey  to  prepare  a 
by  making  up  the  pleadings,  takmgdepocit 
&c. ;  whilst  the  counstrl  in  tli  t 
in  ct>url  after  the  case  is  pn  j  he 
ney  to  his  hand.  The  plaintiff  in  error  mT^' 
not  have  had  a  counsel  within  a  hundred  mile 
and  yet  have  had  an  attorney  at  Ihw.  Bat 
a  coilnsel  is  neither  an  attorney  at  law  or»n  m 
torney  in  fact,  non  eornttnt,  but  tlin'  ' 
iff  in  error  had  an  •attorney  living 
in  one  hundred  milea,  and  the  d» 
error  failed  to  give  him  notice,  ai 
have  had  the  authentication  so  nia<! 
.vent  this  fad  from  appearing.  Tb 
in  derogation  of  a  man's  common 
and  the  depositions  being  taken  • 
authentication  should  exclu  ' 
which  could  in  reason  be  n>jni' 
gality  and  formality  of  taking 
(1  Peters,  855.)  They  should.  ibcr^;iore.  1«» 
been  excluded  from  the  jur>-. 

8<i  Obji-ction.    The  deixi«itlon  of  Tboa 
Winston  should  have  In-en  exi  '    '  '  ' 
he  was  not  sworn  to  te*iify  "  tl 
He  was  sworn  "  to  testify  the  i- 
ing  else  but  the  truth."  ^ 
of"  the  Act  t)f  1 789.  autb.  . 
these  depasitions,  expressly  ^ 


r 


Camden  v.  Doremub  kt  al. 


523 


vitiMM  is  to  be  carefully  examined,  and  c-au- 
tioaed,  and  sworu.  or  iiitirrned,  to  testify  the 
whole  truth."  This  was  not  done,  and  the  dep 
'ition,  therefore,  tthoidd  have  been  excluded. 
im\&  ttualogous  to  the  case  where  a  witness 
(\<ya  not  answer  the  general  interrogatory,  "Do 
>a  know  anythinj;  Turlher?"    Such  a  ncirlccl 
■suliiuent  to  vitiate  the  de|K>sition.    (li  Wiush. . 
'«.)  • 

4th  Objection.  The  depasilion  of  S.  F.  But- 
'Morih  should  have  been  exclu<led  for  imper- 
a  or  diminution.    It  begins  by  stating 
iuui  liie  annexed  note  was  sued.  "&c. ;  and  no 
niHe     annexcrfl,  or  set  out  in  the  deposition. 
Narouuld  anyone  tell  who  were  the  parties  to 
the  note  from  anything  which  is  contained  in 
the  deposition,  for  their  names  are  not  even 
moitioDed.    The  court  cannot  tell  whether  it 
^ulhcoote  here  sued  on  that  the  witne.<is  had 
fore  him.  and  intended  to  have  annexed  to 
Jo|ioNition,  or  whether  it  was  not  an  entirely 
l^erent  instrument. 

■This  defect  cannot  be  supplied  by  reference 
^Ibi'  th  {x)silion  of  Winston,  for  that  is  a  (lis 
tiiu:t  depu>iition,  and  wiis  taken  at  a  dilTerent 
that  one  being  taken  on  loth  January, and  the 
other  (»n  17th  February,  1842.  Each  deposition 
^ust  be  perfect  in  itself. 
Bif  tbe  depositions  are  excluded,  there  is  no 
^ndence  whatever  of  any  diligence.  If  the  dep- 
oatioa  of  T.  li.  Winston,  the  acting  notary 
pablic.  is  exclude<l.  there  is  no  testimony  to 
nbow  that  the  note  was  even  presented  for  non- 

(fUtot  at  the  Columbus  Bank.  This  being 
|uired  by  the  contract,  the  other  testimony 
Mild  not  be  suflicient  to  support  the  jutig 
jpcoL  But  the  fact  of  permitting  one  improp- 
mkf  taken  deposition  to  be  read  to  the  jury  is 
^Hpient  to  reverse  the  judgment. 
^BIb  court  erred  in  refu.sing  the  third  inslruc- 
asked  by  plaintiff  in  error,  which  was 
^ntantially,  that  the  record  from  I.rf)wnde8 
Hboty  does  not  show  due  diligence  by  suit. 
Hi  also  in  the  instruction  given  in  lieu  thereof 
Uie  court.  First.  The  suit  in  Lowndes 
^kitj,  Miasishippi.  was  instituted  by  defend- 
^Bi  in  error,  against  maker,  and  two  tirst  in- 
^■Krs  of  the  note  here  sued  on,  under  a  pro- 
^PDD  in  the  statutt^  of  Mississippi.  (Howard 
&  Hutchinson's  Statutes  *of  Missis- 
sec.  33,  authorizing  this  mode  of  in- 
Nffifr  rait.)  A  subsequent  section  of  .same 
i<le8(8ec.  85,  Howunl  &  Hutchinson, 
,  i  lie  court  shall  receive  the  plea  of  ntm 
wtfmt  and  no  other,  as  a  defenses  to  the 
its  in  all  fiuits  brought  in  pursuance  of  this 
and  all  matters  of  diilereuce  may  be  given 
rideoce  under  the  said  plea.  And  it  shall 
awful  for  the  iury  to  render  a  verdict 
DM  part  of  the  defendants,  and  in  favor  of 
Bihen,  if  tiie  evidence  before  them  require 
I  a  verrlict,  and  the  tx>urt  shall  render  up 
ir  judgments  in  such  verdicts  against 
Mits,  which  judgments  and  verdicts 
riiot  lie  reversed,  annulled,  or  set  aside  for 
\  of  form." 

c  41.  same  act  and  pagi>,  provides,  that 
ndaota  shall  not  sever  in  their  pleas  to  the 
Us  of  the  action. 

aoiher  act  of  Mississippi  (Howard  &  Hut- 
»!  "*  1  sec.  12)  provides  that  "the  de- 
ttii  .  i  Ix;  allowe(i  the  l>enetit  of  any  pay- 
,  discount,  or  set  off ,  nuide,  had,  or  pois> 

rAKU  8u 


sessed  against  the  same  (any  assigned  note  or 
bill  of  exchange)  previous  to  the  notice  of  the 
assignment." 

These  provisions  are  innovations  on  (he  com- 
mon law,  and  were  evidently  intendeti  to  create 
a  new  practice  in  pleadings,  trials,  and  render- 
ing up  judgments.  If  it  is  not  so,  then  the  set- 
ott  of  the  maker  of  the  note.  Calhoun,  against 
the  second  indorser,  Tari)ley,  was  all  wrong, 
and  there  was  a  total  want  of  diligence  in  de- 
fendant in  error,  in  not  taking  the  cnse  to  the 
appellate  court  and  having  it  there  <lecided, 
and  in  iMjrmitting  the  ca.se  to  be  continued  for 
three  years,  for  an  improper  defen.se  in  the  Cir- 
cuit Court. 

Admitting,  then,  that  it  was  projUT  for  Cal- 
houn to  claim  his  set-off  against  Tarpley,  it  is 
clear  that  judgment  should  have  l)een  rendered 
against  Calhoun  for  the  amount  of  note  and 
inlijrest.  after  deducting  the  amount  of  the  set- 
off. But  it  is  eijualiy  clear  that,  lus  Tarpley 
indorsed  the  note  without  crediting  thereon  the 
amount  of  the  setoff,  and  without  giving  notice 
that  there  existed  any  su<'h  set-off,  that  judg- 
ment .should  have;  been  rendere<l  against  him 
for  the  full  amount  of  the  note  and  interest. 
The  35th  section  provides  expressly  for  such 
cases.  And  without  such  a  provision,  and 
a  strict  compliance  with  the  law  under  it,  most 
flagrant  injustice  would  be  done  in  numerous 
cases,  and  especially  in  the  present  instance. 
Tarpley  indorses  the  note  to  plaintiff  in  error, 
without  notice  of  any  set-off.  Plaintiff  in  error 
indorses  it  to  defendant  in  error,  on  the  faith  of 
Tarpley 's  solvency.  Defendant  in  error  sues 
Calhoun  and  Tarpley,  and  tjikes  a  judgment 
again.st  both,  for  the  aniount  «lue  from  Cal- 
houn to  Tarpley,  and  wholly  neglects  to 
take  a  judgment  for  the  amount  really  and  justly 
due  by  Tarplty,  a.s  the  law  authorized.  If 
plaintiff  in  error  now  pays  up  the  note  and  in- 
terest, and  goes  back  on  Tarpley.  this  judg- 
ment against  Callunm  and  Tarplev,  for  less 
than  what  Tarpley  was  legally  liable  for,  will 
be  a  bar  to  a  recovery  for  a  greater  sum.  The 
defenilant  in  error  'having  thus  failetl  [*r>l2*> 
to  obtain  a  judgment  as  he  should  have  done 
for  the  whole  amount  due,  and  thus  having 
prejudice<l  the  plaintiff  in  error,  there  wa4  not 
due  diligence  used. 

The  3({th  section  of  the  statute  of  Mis-siaslppi 
(Howard  A:  Hutchinson.  5}Mi)  provides  that 
"  new  trials  shall  alone  l>e  granted  to  such  de 
fendants  a.H  the  verdicts  may  have  been  wrong- 
fully renderetl  against,  and  judgments  shall  be 
rendered  against  all  the  oilier  defj-ndanls  in 
pursuance  of  the  verdict."  It  apjiears  a  ver- 
dict was  rendered  on  the  17th  October,  1838, 
against  all  three  of  the  defentlauts,  Calhoun, 
Barrett,  and  Tarpley,  for  !|i4. 102.77.  and  judg- 
ment renderc»d  thereon.  On  same  i»age.  it  ap-- 
pears,  that  at  same  time  "  the  defendant,  E.  t. 
Calhoun,  moves  the  court  to  grant  ai  new  trial, 
&c."  On  page  28,  the  case  is  docket<fd  "Dare- 
mu-H,  Sui/daiii  cfc  yixon  v.  Kicing  F.  Calhoun;" 
and  it  states,  "  thereupon  came  on  the  moli(m 
of  the  defendant  for  a  new  trial.  &c.,"  which 
motion  was  sustained.  This  motion  was  made 
by  one  defendant,  the  reasons  assigneti  are  per- 
sonal to  himself,  and  the  new  trial  is  granted 
to  him  f)n  his  motion.  According  to  the  3(Jth 
section  above,  iudgnient  should  have  been  ren- 
dered against  Barrett  and  Tarpley,  the  iudors- 
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en,  who  did  not  JoId  in  the  moUoa  for  a  new 
trial,  and  who  had  no  poadble  dDfenae  againat 

tho  nnle.  Yet  drfendant  in  error  ncjilrrtf  d  to 
take  any  such  judgmeDt.  And  the  case  goes 
on  as  tboufrh  they  were  entitled  to,  and  had 
grautefl  to  them,  a  new  trial,  and  nn  final  jud^f- 
menl  is  n  ndtrud  until  27th  December.  1889, 
more  than  a  year  after,  when  tbeae  defendants 
had  moved  oui  of  tlie  State,  as  appears  by  the 
record.  ThiH  i»  a  cleur  case  of  a  neglect  of  due 
diligence.  See,  also,  a  aimilar  nMrtfon  by  Cftl- 
houn. 

A  simihir  neglect  appears  in  aoolher  part  of 
the  record.  Another  »tHt\iie  of  Misalarip^pi 
(Howard  &  Ilutchinaon.  616)  provides: 

"  Sec.  II.  Every  now  trial  at  law  shall  be  on 
such  terms  imd  condition.s  as  the  court  f^hall 
direct ;  and  no  more  than  two  new  trials  aball 
be  granted  to  either  party  in  the  same  eatue. 
iS'ov. ,  fl.!  record  shows  that  tliree  m  trials 
were  granted  in  this  case.  The  firat  verdict 
and  new  trial  was  granted  filst  October,  199ft. 
The  second  on  the  ITlli  October,  1838.  The 
third  on  19th  April,  Itm^  and  the  fourth  and 
last  trial  was  had  on  97th  December.  1880.  Ail 
these  new  trials  were  prnnted  on  motion  of  de- 
fendant Galhouu ;  and  after  two  were  granted, 
itwasenor  in  the  court  in  Misaissipfu.  and  H 
was  gross  neglect  in  defendants  in  error  tliat 
they  did  not  have  it  reversed.  The  Supreme 
Court  of  the  State  of  Mississippi  (1  Smedes  & 
Marshall,  421)  have  expressly  decided  that  the 
court  cannot  grunt  more  than  two  new  trials. 
By  the  neglect  of  defendants  in  error,  a  gross 
injury  Is  done  plaintiiT  in  error  in  this:  On  the 
thinl  trial,  the  verdict  was  for  $4,2ii6.26,  and 
on  the  last  trial  it  wns  only  for  $3,498.46;  thus 
decreasing  the  amount  which  plaintiff  in  error 
could  thereafter  recover  against  the  maker  and 
two  first  indorserts. 

526*J  *Ag&in:  There  was  not  due  diligence 
shown  in  the  record  In  this.   There  was  never 

any  service  of  jn  m  ss  on  defendants,  Barrett 
and  Tarpley,  the  first  and  second  indorsers. 
There  never  was  a  writ  Issued  to  the  county 
where  Tnrpley  resided.  They  never  aj^ixared 
in  court  and  entered  their  appearance;  nor  do 
an^  attorneys  enter  thdr  appearance  for  them. 
It  IS  true  the  pleas,  which  are  mo.st  carol c'^Kly 
drawn,  use  lite  words  "the  said  defendants 
say,"  &c. :  but  nowhere  does  it  appear  that  they 
authorized  an  nppenrnncc;  and  the  wliole  de- 
fense is  conducted  by  the  attorneys  for  Cal- 
houn. It  is  manifestly  impft^per  that  this  loose 
mode  of  pleading  in  the  name  of  defendant.^, 
by  Calhoun's  attorney.shonld  be  construed  into 
an  appearance  and  defense  for  the  Indorsers: 
for  the  whole  of  Cnlhmin''^^  It  fcnse  con«!T.sted  of 
a  set-off  against  Tarpley;  and  iheir  interests  in 
this  suit  were  directly  conflicting.  The  whole 
proceedings,  therefore,  against  Barrett  and 
Tarpley,  were  informal ;  and  there  was  want  of 
diligence  in  not  l)rinirinir  tiiem  before  the  court 
bj  legal  process,  so  Uiat  Uicy  might  have  bad 
an  opportunity  of  contesting  Cathonn's  set-<^. 

Besidts  iliis,  there  never  was  an  execution, 
or  "branch  writ,"  issued  to  the  counties,  where, 
it  appears  from  Winston's  deposition,  that  Bar- 
rett and  Tarpley  resided:  ana  in  this  there  wa'^ 
a  want  of  due  diligence  to  use  all  the  means  of 
the  law  to  collect  the  Judgment. 

There  ha*  also  l)een  an  entire  f:iilurf  of  the 
defendants  in  error  to  obtain  payment  from 

no 


Barrett  and  Tarpley.  One  of  them  moved  to 
Sooth  Oarollna,  and  the  other  to  Tens.  Ooe 

of  them  is  certainly  wit]iin  the  jurisdiction  of 
our  courts.  As  to  the  j  urisdiction  of  our  oouits 
over  tlie  other,  adhw  tnbjudlct  V»  mi. 
Mr.  /Reargued  thus: 

The  defendants  in  error,  by  their  oounwl 
respectfully  submit  with  the  record,  that  there 
is  no  error  in  the  ruling  and  decision  of  the 
Circuit  Court  of  the  United  States.for  Miiiaouri. 
in  the  questions  of  law  raised  and  adjud^  ia 
this  case,  and  that  all  the  material  and  impnr 
tanl  facts  in  the  cause  where  fully  conMii'T.  d 
by  the  jury,  which  were  neoessai^  for  them  to 
render,  as  they  have  done,  a  proper  and  ju^t 
verdict  in  the  premises,  and  that  the  judgnu^nt 
oiifrht  therefore  to  be  affirmed. 

But  it  is  objected,  and  now  argued  by  the 
plaintiff  in  error,  that  the  contract  was  not 
complied  with,  l)ecause  "the  note  was  not  writ 
to  the  Bank  of  Columbus.  Mississippi,  for  col 
lection."  The  answer  to  this  ohjection  Is  ob 
viou.*!  and  conclusive,  and  to  b<'  found  in  'he 
facts  as  sworn  to  by  Thos.  B.  Winston,  bj 
whldh  the  court  will  percdve  that  tiie  una! 
and  proper  demand  of  payment  of  said  r.Dt. 
was  made  on  the  10th  June,  1887,  at  the  buik 
of  Columbus,  MIsabeippi,  and  due  notioes  of 
protect  <5f  nf  to  the  indOTMiB;  in  a  word,  that  sll 
wliich  the  law  merchant  or  tiank's  re 
quired,  aato  the  presentation  and  protest  of  ;h' 
note,  was  strictly  complied  *with;  and  |'oli7 
it  is  apprehended  that  the  term* 'for  collection," 
used  in  the  contract  between  *he  parties,  can 
not  l>e  made  to  express  more  than  a  le^fal  an»l 
proper  demand  at  the  maturity  of  the  said  note: 
and  that  this  was  a  compliance  both  with  the 
contract  and  stipulation  in  the  note  itself;  for 
collection  at  the  bank  means  payment  theiton. 
The  court  wits  tlierefore  right  ia  limiting  the 
action  of  the  holders  of  the  note  to  demsiKi 
payment  at  the  bank  specifled  on  the  note,  and 
during  bank  hours,  A'e.  There  is,  besides,  noth- 
ing in  this  record  to  show  that  any  proper  i^-p 
was  omitted,  or  that  the  plaintilf  In  error  ever 
understood  the  contract  10  the  aenK  BOW  COB* 
tended  for  by  him. 

2.  Aa  to  one  of  the  objedtona.  that  due  pro- 
cess was  not  served,  or  suit  proix  rly  lustitntjti 
against  Barrett  and  Tarpley.  there  can  ht  do 
ground  to  oueatkm  the  regularity  of  tiie  proceed 
in^'s:  and  the  court  will  find  all  neccimnr  ;» ? 
steps  ic>  have  been  promptly  taken  in  ^iriei  ac 
cordancc  with  the  laws  of  Mississippi,  to  wbidi 
the  i)]MiTififT  in  error  has  referred;  and  it  is  pre 
sumed  liiat  the  attorney,  entered  upon  \ht 
record  as  acting  for  Messrs.  Barrett  and  Tarp 
ley,  acted  in  good  faith.  nv>\  by  their  appoiuV 
meut.  and  beyond  this  tlie  court  cannot  now 
look. 

The  court, too,  rightly  rejected  the  testia»OQj 
of  W.  C.  Anderson. because  the  usa<re  of  bsnki, 
east  or  west,  and  the  opinion  of  the  witiitss, 
I  could  not  be  evidence,  when  the  contract  sod 
I  note  In  queatlon  atlpufaUed  distinctly  for  the 
(nlliition  or  ]  resenlation  of  the  sjlid  note  at  the 
1  Bank  of  Columbus,  at  Mississippi,  whose  u«gv 
I  alone  was  important  to  be  known,  and  wbieb 

it  w:is  yiri-sr.nifd  had  been  known,  and  Z"*^ 
■  erued  the  parties  at  the  time  the  contract  ^ti 
i  made.   Another  objection  is  taken  to  the  dep- 

o<«iiions  in  this  envr  ami  which  it  is  conisttdail 
>  were  inadmissible  on  several  grounds. 

Howard  1 
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Camdsos  t.  Doianfut  wr  au 


But.  the  defeudants  iu  error  DOW  cODfidenlly 
liQbmit  that  iipoo  examination  of  the  .Tudiciary 
Act  of  1789  (sic.  80th,  2  Laws  U.  rt  ,  68)  it  will 
be  found  lhat  the  depositioas  objected  to  were 
Ic^llj  taken  in  due  form,  and  -in  compliance 
^ith  the  l:iw  referred  to,  howevw  stticUjr  it 
eav  be  coustnicd. 

Tlie  deposition  of  Winston  is  certified  to  by 
the  *■  prts'uHnK  judge,"  and  that  of  Calhoun 
al*o  by  the  juoge  of  the  cour^  before  whom  the  j 
suit  was  pend&g:  and  another  deposition  is 
^^Tiiff(Ki  and  taken  by  the  prejsidin^  judjre  of 
luc  uiath  judicial  dinlrict  of  Mississippi.  This 
being,  in  the  language  of  the  law,  tuunbeftm 
"a  judge,  or  jusUce.  &c.,  &c. 

The  terms  or  titles,  attorney  and  counsel,  be- 
tween which  some  nice  distinctions  are  drawn 
in  tJie  argument,  are,  by  common  consent  and 
Qtage,  now  regarded  as  conyertible  terms;  and, 
indeed,  the  .Iw<Jiciary  Act,  to  which  reference 
a  Boade,  does  itself  so  speak  of  them.  (S«c  sec. 

aoth.) 

Tlu-  law  meant  the  attorney  or  roMnsel,  not 
m  fact,  as  is  coateoded,  but  the  party's  legal 
attoRirr  or  ooanad,  and  generally  none  but 
52S*T  *  ir'i  can  be  of  record,  or  act  in  court; 
beuden.  the  certificates  to  these  depositions 
name  tbe  attoro^  in  one  or  more  instances. 

S<>.  also,  as  to  the  objection  that  oneof  the  wit- 
oeases  (WiiuAon)  was  not  sworn  to  tell  the 
"  whole  truth."  This  may  be  a  elerlcal  or  typo- 
grspUcnl  omiiision.Jia  Uir  wnrd"whole"  truth  is 
used  in  all  tbe  other  depositions;  and  even  were 
b  omitted  by  thejudge.it  is  submitted  whether, 
under  the  tr-ir  ijijr  nt  an  1  meaninjr  of  the  .Tu- 
jViary  Act  (sec.  ;^U)  this  would  be  fatal  to  the 
deposition. 

Another  objection  as  to  these  depositions  is 
znade  with  reference  tu  an  omission,  as  it  is 
aOeiced.of  tlie  note  referred  to  in  the  deposition, 
as  ih**  "  annexed  note;"  bn*  })v  ttiis  it  may, 
:he  csourt  will  hnd  that  the  whole  deposition 
uiken  together  is  full  and  dialinctas  to  the  par- 
tirnljir  n<<t<',  and  nofhin?  more  was  required. 

Fiftaily,  hh  to  the  (jue*>tion  of  diu'  diligence;  it 
cannot  be  denied  that  it  is  for  the  court,  on  the 
fHcl<i  8uppo<<'<l,  to  detennine  the  point  of  due 
diligence.  The  question  only  is,  whether  the 
fa<^  contemplated  by  the  court's  direction 
jtrove  *•  due  and  reasonable  diligence"  under 
I  be  agreement  of  Camden  &  Co.  with  the  de- 
f'  n<lant8  in  error.  Due  and  reasonable  dili- 
stuce  means  "reasonable  diligence."  But 
''due"  and  "reasonable"  amy.  in  trutli.  be 
r^-earded  M  oonvertible  tefnu  in  this  anocia- 


Was  i«icli  ^Hirenee  naedt  The  tnit  is  shown 

to  have  been  rigidly  and  promptly  prf)scculed, 
without  the  remissness  of  a  day,  and  with  every 
ddaj  accounted  for  imderantnoriiy  superior  to 
'.be  p.irty's  prevention  ^or  discretion.  And 
liaally,  A^eri  facias  issues  instuitly,  and  a  re 
tmm  mppetM  of  nuBa  imsa.and  it  is  shown  that 
'li'r'  Iiiw-i  of  Mi'^'.issippi  iilln-w  no  ca.  sa.  It  is 
fonher  proved,  that  at  the  lime  of  judgment 
tiMi  Mbndnnta  were  InsolTent.  and  notonously 
■'}  (or  at  le.i.«t  known  in  *•  pnhlic"  rumor  to  be 
soy  it  is  in  this  c&hc  iuuu<i  Uiatone  of  the  de- 
iaAMln  had  gone  to  Texas  when  the  judg- 
nent  WTW  obtained ;  but  it  is  r^it  sliruvn  thiit 
toaieiaaoge  of  residence  was  i<nown  to  thcbe 
flit— nts,  or  to  their  oonntel.  And  if  it  was, 
th  .  rr  have  been  a  poisnit  of  him  into 


Texas,  and  a  roving  capias  to  explore  for  him 
w  ithersoevw  report  might  have  sent  him  ?  Was 

this  necessary,  with  proof,  too,  of  actual  insolv- 
ency? Due  diligence  can  be  requirtil  only 
because  diligence  xauv  find  and  seize  property 
to  pay  the  claim — and  where  there  is  insolvency 
due  diligence  has  uu  object,  or  rather  consists, 
at  the  utmost  stretch  of  obligation,  in  having  a 
return  on  execution  of  bona.  This  return 
is  in  fact  only  a  test,  or  a  form  of  proof,  of  in- 
solvency. Substantiated  otherwiscthe  duty  of 
diligence  has  as  truly  been  ^fulfilled  by  simply 
recovering  judgment,  and  by  issuing  execution 
upon  it.  Here  insolvency  is  proved,  and  ju 
dicial  ascertainment  was  not  requisite.  And 
the  oflice  of  due  diligence  was  accomplished  by 
suit  and  judgment,  and  (though  onneoessary) 
by  the  fruit  less  Jim /a«as. 

That  the  end  of  all  ''due  diligence"  is  but  to 
avail  of  Holveuey,  *or  to  eslalilisli  in-  [*Si40 
solvency,  and  that  proof  of  insolvency,  other- 
wise than  judicially,  supersedes  all  steps  of 
further  diligence,  varidu.s  cases  setHe  very  clear- 
ly. {iieeSaundersY.Mars/iaUfiilen.  <fcMun., 
456,  458:  Thoma*  Wood,  4  Cowen,  172, 188; 
Jhpi  r  V.  Turin  r.  Admr.,  8  Harr.  &  .ToIuih.  ,28."), 
287 ;  Beynolds  ei  al.  v.  JMmgUuu  et  al.,  12  Peters, 
503;  and  1  Law  Lib.,  100, 169.)  The  strietest 
exaction  in  such  ca«es.  however,  never  di  maiid- 
e(|  more  than  a  nulla  bona  to  &jieri/acia»  and  a 
ea.  m,  to  succeed  It.  The  first  we  have  in  this 
case;  and  the  latter  could  not  be  bnd,  if  t .  ing 
abrogated  by  force  of  the  law  of  Missistiippi 
against  imprisonment  for  debt.  Thus,  apart 
from  the  proved  insolvency,  we  have  judicially 
tested  the  means  of  the  defendant  jnd  exhausted 
all  dillgenoe.  ^ 

Another  suit  ih  prescribed  to  us  here,  and  to 
be  in  Texas — and  that  for  the  vain  chaae  of  a 
insolvent  man !  Not  mom  thtm  one  suit  for  the 
exercise  of  dilicence,  wherever  imposetl,  is  re- 
quired. Any  other  view  might  multiply  suits 
Uirough  an  interminalile  s^ries.and  all  recourse 
to  an  original  party  .dependent  on  eventunl  and 
long  deferred  tests  of  insolvency,  would  prove 
but  a  shadow  of  a  right,  and  a  mere  mockery. 

The  ln?it  objection  needs  scarcely  a  comtnent, 
that  the  set-off  of  about  $1,5U0  should  not  be 
allowed.  This  set-off  is  explained  by  Ca  houn's 
testimony,  not  only  substantiating  the  set-off, 
but  proving  that  it  was  ailvcrsely  adjudged. 
If  so.  it  must,  as  Calhoun's  testimony  proves  it, 
l)e  reganled  as  an  inevitable  abatement  from  the 
note  for  which  the  plaintiff  m  error  should 
suffer,  and  not  the  defendants,  who  contracted 
witli  Camden  for  tbe  note  as  valid,  for  wluit  it 
purported  to  pay. 

On  tbe  whole,  the  defonflMnts  in  error  insist 
that  tbe  record  presents  a  case  in  which,  after 
irrent  delay,  ana  Ion;?  and  expensive  Httg alion. 
by  which  they  bave  iicrfortned  every  legal  duty 
incumbent  on  them  by  the  contract  entered  in* 
to  in  18M.  as  a  sscurity  to  them,  from  tlie 
present  plaintiff  in  error,  their  original  debtor, 
for  value  received. 

That  now,  after  the  lapse  of  more  than  nine 
yearx,  they  are  met  by  objectionH  merely  tech- 
nical, and  with  merit,  wliich.  if  sustained  by 
(his  honorable  court,  would,  indeed,  make  the 
forms  of  the  law  more  poti  nt  Tlinn  its  jn?^iicc, 
and  turn  out  of  the  courts,  remedileKs,  and  in 
some  casee  mined,  the  honest  creditor,  who 
maj  require  tlieir  protection  and  vindication 
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ITr.  Justice  Danikl delivered  the  opinion  of 
the  court: 

No  question  hnx  hocn  raised  on  this  record  in 
reference  to  the  original  character  of  the  in- 
strument on  which  the  action  was  founded  as  a 
negotiable  and  oommercial  paper,  nor  in  refer- 
ence to  the  duties  and  oblipitions  of  the  parties 
Hrising  purely  from  their  positions  us  ptirtieH  to 
such  a  paperl  And  for  augbt  that  the  record 
dtteloMS.  every  requirement  of  the  law  mer- 
530*]  chant,  with  respect  to  the  note,or*with 
respect  to  the  right^  of  the  indorsers  thereof, 
appears  to  have  Men  ftiUllled.  Pk«ientmettt  fn 
raaturitv  and  within  due  time;  wm  made  at  the 
Bulk  of  Columbus,  Mississippi,  and  payment 
there  demanded  t  the  fMlnre  to  make  paymeni 
was  followed  by  rt  L'^Tilnr  protest,  and  by  like 
notice  to  all  the  indorsers.  The  exceptions 
speciflcally  urged  by  the  defendant  in  tlie  court 
below,  and  pressen  in  his  behalf  before  tliis 
court  grow  out  of  mx  agreement  si^rned  by  the 
Ann  of  the  Camdcns  and  by  the  defendants  hi 
error  at  the  time  that  the  note  of  Calhoun  was 
indorsed  by  the  former  to  the  latter,  and  which 
Bgreonent,  it  is  contended,  bound  the  defend- 
ants in  error  to  undertaking^  and  acts  l)eyond 
the  mml  duties  incuml)ent  upon  indoi-sers  and 
holders  of  negotiable  paper,  and  without  the 
fulfillment  of  which  no  right  of  recovery  against 
the  plaintiffs  in  error  could  arise.  Before  entea- 
ine  u|x>n  an  exunjination  of  this  apnx'ment 
aud  of  tlic  questiooa  which  it  has  given  rise  to, 
it  is  proper  to  dispose  of  an  objection  by  the 
drff mlants  in  the  court  below,  whirli  seems  to 
have  been  aimed  at  the  entire  testimony  adduced 
by  the  plaint  ifl^,  but  wbeUier  at  its  competency, 
or  relevaney,  Wr  nt  iT«  regularity  merely,  Jhui 
objecliou  nowhere  UiHcluses.  After  each  depo8i- 
tlon  offered  in  evidence  hy  the  plalntiAi  to  the 
jury,  it  is  stated  thai  to  the  reading  of  sueh  dep 
osilion  the  defendant,  by  his  C4)uu^).  objected, 
and  that  liis  objection  was  overruled.  A  similar 
statement  is  made  with  regard  to  the  record  nf 
the  suit  instituted  in  the  court  of  Hiud^i  County 
anfnst  Calhoun<  the  maker  of  the  note,  and 
omered  in  this  cause  as  proof  <?f  due  diligence. 
With  re^^ard  to  the  manner  uuti  ilie  import  of 
this  objection,  we  would  remark,  that  they 
were  of  a  kind  that  should  not  have  been  toler- 
ated in  the  court  below  pending  the  trial  of  the 
issue  before  the  jury.  L'pon  the  offer  of  testi- 
mony, oral  or  written, extended  and  complicated 
as  It  may  often  prove.  It  could  not  be  ex- 
pected, Kfinti  the  mere  suggestion  of  an  excep- 
tion which  did  not  obviously  cover  the  compe- 
tency of  the  evidence,  nor  point  to  some  definite 
orspcoitir  ffct  in  its  ehararf  r.tli/it  the  court 
should  explore  the  entire  mass  fur  the  ascertain- 
ment of  defects  whldh  the  objector  himself 
either  would  not  or  eoultl  iint  point  to  their 
view.  Ii  would  be  more  extraordinary  still,  if, 
under  the  mask  of  such  an  objection,  or  mere 
hint  !tt  objection,  a  party  should  be  permitted 
ui  an  appellate  court  to  spring  upon  bis  wlver- 
sarv  defects  which  it  did  not  anpear  he  ever 
relied  on;  and  which,  if  tliey  haa  oeen  openly 
and  specifically  alleged,  might  have  been  easily 
cured.  'Tis  impoesible  that  this  coorl  can  de- 
termine, or  do  more  than  conjecture,  as  the  ob 
jection  is  stated  on  this  record,  whether  it  ap- 
plied to  form  or  substance,  or  how  far,  in  the 
views  of  it  presented  to  the  court  below,  if  any 
particuhu'  view  was  so  presented,  the  court  m^ 
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have  been  warranted  in  overruling  it.  Wc  nxiM 
consider  objections  of  this  character  as  vagoe 
and  nugatory,  and  as, if  entitled  to  weight  aoy- 
where  ccrtttinly.ajs  without  weight  before  an  ap» 
pellate  court. 

*Iiecurring  to  the  agreement  signed  [*531 
by  the  parties  at  the  time  of  the  transfer  of  the 
note,  and  to  the  instructions  given  and  refuvd 
at  the  trial,  with  respect  both  to  that  agreemeat 
and  the  proceedings  had  in  fQlflllnwnt  tbeieof. 
we  will  remark,  as  to  the  Miocmcct  itself,  it  is 
clear  tliat  it  bound  the  in&reees  to  conditiuDs 
beyond,  those  which  are  implied  in  Ilie  ordinary 
transfer  and  rereijit  nf  commercial  Instruments. 
Their  obligations,  therefore,  lo  tliese  indoners 
eoald  bjr  no  means  1>e  fulfilled  by  a  comfrilMice 
with  such  usual  conditions.    The  languss^  of 
the  agreement  is  explicit.   The  !«ald  LMrtmui. 
Suydams  A  Nixon  were  to  send  the  not<'  passed 
to  them  to  the  Commercial  Bank  of  Columbus, 
Mississippi,  fur  collection,  and  iu  the  eveoi  of 
its  not  being  paid  at  maturity,  they  were  to  use 
reaaonaUe  and  due  diligence  to  collect  it  of  the 
drawer  and  two  previous  indorsers  before  they 
were  to  call  upon  the  said  Camdens,  &c..  &c. 
The  obligation  of  the  plaintiffs,  as  indonees 
tind  holders,  would  have  been  fulfilled  by  reg 
ular  demand,  protest,  and  notice:  from  tlitise 
a  right  of  action  would  inunediately  have  ac- 
crued.   But  the  condition  stipulated  in  the 
agreement  is,  that  before  they  can  have  any 
r^ht  to  make  denumd  upon  their  indoram, 
thev  shall  diligently  endeavor  to  collect  of  the 
malcer  and  previous  indonsiB.    T\"irh  the  view 
of  showing  a  failure  in  tlie  plaintiffs  in  futfili- 
ing  their  cootmet.  and  of  dedticing  therefrom 
their  own  exmption  from  respnsibiliiy.  the  de 
fendants  tin>t  offered  a  witness  to  prove  a difler- 
enoe  in  tlie  practice  prevsJIing  in  eailem  snd 
western  banks  with  respect  to  the  mnpn-.'crt  "' 
of  paper  deposited  with  them  for  toilecimn 
and  inqnirsa  of  the  witness  whether  a  note 
presented  nt  a  bank  for  payment  on  the  Isrt 
dav  of  grace  b^'  a  uniary  public  would  be  ooo- 
skiered  as  havmg  been  sent  to  the  Imnk  for  col 
lection,  within  the  rneaninsr  nf  tlic  contract 
This  que8tion,on  motion  of  the  plaintiff's  conn 
sel,  the  court  refused  to  allow,  and  rejected  sll 
testimony  by  the  witness  in  relation  to  the  prac- 
tice of  banks  as  to  notes  deposited  for  collection, 
unless  the  witness  couM  testify  a>  to  the  pr:« 
tice  or  us^  of  the  Conimuvial  Bank  of  Co- 
lumbus.  The  ruling  of  the  oonrt  on  this  poist 
we  think  wa-s  proper.    The  note  was  made 
payable  at  the  Commercial  Bank  uf  Columtmt; 
by  the  agreement'  between  the  parties  it  «M 
moreover  expre5;.sly  stipulated  that  it  -tiouldbe 
sent  to  that  bank  for  coUecticHi ;  if,  then,  asf 
CQSlom  or  pracUce  otlier  than  genenl  eoai' 
mercial  usage  were  to  control  the  managc-nipot 
of  the  uute,  it  was  the  usage  of  the  Bank  of 
Columbus,  certainly  not  the  particular ussgeof 
other  li  iTik-  n<i\  mentioned  in  the  contract,  and 
perhaps  never  within  the  conteaipiatiuu  of  Uif 
parties  to  thai  contract.  The  next  exception  i$ 
taken  upon  an  instruction  asked  of  the  ronn  lo 
the  jury,  that  unless  it  was  proved  to  ihtit 
satisfaction  that  tlic  note  was  sent  to  the  BsuJ^ 
of  Columbus  for  collection  l)y  the  f.|»»in!ilT«, 
they  must  tind  for  the  defendant.  Theo'Urt 
responded  afHrmatively  to  the  proposition  tbst 
the  note  should  have  been  sent  to  the  Bank  oi 
Coliunbus  for  collection,  but  declared  its  o|ito' 
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12*]  ion  *that  by  presentment  and  de- 
ad of  payment  of  the  note  at  maturity  by 
pialDtiffg  at  the  said  bank,  within  Imnking 
•0  as  to  make  a  let^l  demand  on  the 
km,  the  requirement  of  llie  contract  in  tliis 
j|«r  would  be  complied  with.    A  nice 
lion  miifht  Ik;  made  l>etween  the  lantriinire 
the  agreement  and  that  of  the  instruction 
upon  this  point.    The  dihtinction.  how- 
we  should  aeem  to  be  more  apparent  and 
il  than  Kubstantial,  and  not  to  be  applicable 
to  the  intention  of  the  parties,  or  to  the 
merit*  of  the  case.    The  note  was  payable 
ai  tk"  Commercial  Bank  of  Mississippi.  The 
Biker  of  the  note  resided  in  the  county  in 
wfcich  the  bank  wa«  situated;  the  indorsers 
Bnittt  and  Tarpley,  who  were  to  be  looked  to 
far  ptjment  before  proceeding  against  the 
OoMlens,  were  also  residents  of  the  State  of 
XiaWppi.    Every  party  upon  the  note  must 
be  prt«umed  to  have  Ijcen  cognizant  of  its 
duricter,  and  to  have  known  when  and  where 
it  WM  payable;  and  was  bound  to  prepare  for 
kk  respiM  tive  responsibilit}'  arising  from  his 
MdttlakiDi:.    Other  notice  than  that  to  which 
tkekw  entitled  him  from  his  jwculiar  position 
«poB  the  note,  he  had  no  right  to  claim.  It 
be  going  too  far.then.to  imply  any  other 
Bl,or  to  aamit  it  upon  ground* less  strong 
Hi  that  of  express  and  \mequivocal  contract. 
mi  hnguage  of  the  agreement  we  hold  not  to 
IBOQnt  to  this,  and  as  being  satisfied  with  the 
Bkrpmation  that  the  note  should  be  regularly 
^NMBted  and  payment  thereof  demanded  at 
IliP  Commercial  liank  of  Columbus,  simply  aa 
of  the  means  of  c<)I lection  to  be  adopted  l)c- 
hw  m-ourse  should  be  had  to  the  last  in- 

lortCTTB. 

But  il  has  been  contended  that  had  the  note 
to»  placed  under  the  njaniigernent  of  the  bank 
Wf,  notice  might  have  In'en  given  by  the  bank 
0  Ibe  maker  and  prior  indorsers,  r>efore  the 
Htority  of  the  note,  and  thai,  thereby,  provis- 
■  might  have  been  made  to  meet  it  when 
Nk.  In  reply  to  this  argument,  it  may  be  said, 
fcc  ihe  agreement  itself  expresses  no  such  pur- 
er obiect,  in  re<|uiring  the  note  to  be  sent 
bank,  and  we  do  not  think  that  such  an 
is  oecesaarily  implied  in  the  requi.sition. 
ne.xt  place,  there  is  no  proof  that  the 
would  have  given  notice  to  the  maker  and 
,  previously  to  the  malurity  of  the 
Is  there  anything  in  the  record  to  show 
rould  have  been  in  acconlance  with 
in  similar  cases.  Under  the  silence 
ooDtnict  itself,  and  in  the  absence  of 
'dehor*  the  agreement,  we  are  not  at  liber- 
|«eC  up  a  presumption,  which  neither  the 
of  the  agreement  nor  justice  to  the 

sralivcly  calls  for. 
fendaota  also  excepted  to  the  opinion 
court,  given  up<m  a  prayer  to  instruct 
that  the  record  of  the  suit  by  the  i 
against  the  maker  and  prior  indorsers 
did  not  show  due  ailifeence  as  to 
».    This  instruction  the  court  re- 
in lieu  thereof,  instructed  the  jury, 
treoord  was  proper  evidence  to  show  due 
on  Uie  part  of  the  plaiutifT,  and  that 
|]*if  thev  believed,  from  the  evidence  sub- 
in  ad()ition  to  the  record,  that  the  in- 
t  Barrett  niul  Tarpley  had  left  the  State 
ippi,  were  insolvent,  and  had  left  no 
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property  in  the  State  at  the  time  of  the  judg- 
ment in  the  .said  record,  the  plaintiffs  were  not 
l)ound  to  send  executions  to  the  counties  in 
which  those  indorsers  res|H*ctively  resided  at 
the  lime  when  suit  was  instituted  against  them. 
This  court  can  conceive  no  just  foundation  for 
this  exception  to  the  ruling  of  the  Circuit  Court. 
The  condition  to  which  the  plaintiff  was  pledged, 
was  the  practice  of  due,  that  is,  proper,  just, 
reasonable  diligence;  not  to  the  performance 
of  acts  which  were  obviously  useless,  and  from 
which  expense  and  injury  might  arise,  but  from 
which  anvantage  certainly  could  not.  The 
diligent  and  honest  prosecution  of  a  suit  to  judg- 
ment, with  a  return  of  nulla  ftonn,  has  always 
been  regarded  as  one  of  the  extreme  tests  of  due 
dilie;ence. 

T^liis  phrase,  and  the  obligation  it  imports, 
may  lie  satisfied,  however,  by  other  means. 
The  ascertainment,  uj>on  correct  and  sufficient 
prcM)fs.  of  entire  or  notorious  insolvency,  is  rec- 
ognized by  the  law  as  answering  the  demand 
of  due  diligence,  and  as  dispensing,  under  such 
circumstances,  with  the  more  dilatory  evidence 
of  a  suit;  evidence  which,  in  instances  that  it 
it  may  l)e  easy  to  imagine,  might  prove  preju- 
dicial alike  to  him  who  should  exact. and  to  him 
who  would  supply  il.  (I)iiloui/  v.  Hudykin,  5 
Cranch.  833;  I  V<>/W  v.  Patten.  I'tntl..  142;  Yeaton 
V.  Bank  of  AUjnndria,  Ibid.,  49.)  We  hold, 
therefore,  that,  both  as  to  the  instruction  re- 
fused and  aa  to  that  which  was  given  upon  this 
prayer,  the  decision  of  the  Circuit  Court  was 
correct. 

We  come  now  to  the  last  exception  taken  to 
the  opinion  of  the  Circuit  Court  upon  the  points 
presented  to  it.  Ths  il(;fendant  in  that  court 
insisted,  that,  by  the  law  of  Mississippi,  the 
plaintiffs  were  entitled  to  a  recovery  of  the  full 
amount  of  the  note,  against  the  maker  and  in- 
dorsers. subject  to  no  set  off  between  the  maker 
and  indorsers;  and  that,  if  the  plaintiffs  had,  bv 
their  neglect,  permitted  a  judgment  for  a  small- 
er amount,  the  defendant  was  dischargctl  from 
all  accountability  for  the  sum  thus  lost.  The 
court  refused  so  to  lay  down  Ihe  law,  because 
tlie  record  from  the  court  of  Mississippi  fur- 
nished Ihe  only  evidence  to  which  the  instruc- 
tion prayed  for  referred,  and  no  negligence  ap- 
peared, from  the  recorti,  in  the  prosecution  of 
the  suit  against  the  defendants  thereto.  This 
refusal  of  the  court  was  clearly  right,  and  the 
reason  aasigne<I  for  it  is  quite  satisfactory.  The 

auestion  to  which  the  instruction  asked  wasde- 
gned  to  apply,  was  that  of  due  <liligence.  The 
timely  and  fr^/na  fide  prosecution  of  a  suit  is, 

Ferhaps,  the  highest  evidence  of  due  diligence. 
f,in  the  conduct  of  that  suit, the  party  should  be 
impedctl  or  wronged,  by  an  erroneous  decision 
of  the  tribunal  having  cognizance  of  his  case, 
that  wron^  could  on  no  just  principle  be  im- 
puted to  him  as  a  fault.  It  certainly  does  not 
tend  to  show  him  to  have  been  the  less  diligent 
*in  the  pursuit  of  his  claim;  and  least  [*534 
of  all  should  he  be  prejudiceil  thereby,  when 
the  error  insisted  on  has  l>een  induced  by  the  per- 
son who  seeks  to  avail  himself  of  its  existence. 

Upon  the  whole,  tM  contider  the  rulings  of  the 
Circuit  Court,  uj)on  the  teeetal  p<nnt*  before  it, 
to  be  correct;  it*  judgment  x*  therefore  ajfirtned. 

ClttHl-18  How.,  519 ;  30  Wall.,  133, 418;  2  Otto,  181 ; 
11  Bank.  Reff.,  282. 
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UNITED  STATES 

V. 

ANDREW  HODGE. 

Suit  distniMed — citation  irregular. 

If  the  citation  t>c  sin-nrd  by  thcclork.  and  not  by 
a  JiidKC  of  the  Circuit  Court,  or  a  Justice  of  the 
Supreme  Court,  the  cHse  will,  on  motion,  be  di»- 
missed. 

MR.  CHIEF  JUSTICE  TANEY  delivered 
the  opinion  of  the  court  on  a  motion  to  dis 
miss  this  case : 

This  cjise  is  brouc^ht  here  by  a  writ  of  error 
to  the  Circuit  Court  for  the  Eiistern  District  of 
Louisiana,  and  a  motion  has  l>cen  made  io  dis- 
miss it,  becaus<;  the  citalion  was  signed  by  the 
clerk,  and  not  by  a  judge  of  the  Circuit  Court, 
or  a  justice  of  the  Supreme  Court,  as  directed 
by  the  Act  of  Congress  of  1789,  ch.  20.  sec.  22. 

T/te  (Ufendant  in  not  bouml  to  apj)enr  here,  vn- 
Um  the  eitation  ifdgnal  in  the  manner  preitrritfed 
bu  late;  and  that  fuu)  lutt  been  done  in  thin  ca«e, 
the  icrit  munt  be  diKini«»ed. 

Cited-6  How.,  90;  13  How.,  479;  3  WaU.,  50. 


THE  STATE  OF  MARYLAND,  for  the  use 
of  Wawhington  County,  Plain(iff«  Error, 

V. 

THE  BALTIMORE   AND   OHIO  RAIL 
ROAD  COMPANY.  Defendants. 

Maryland  mhncription  io  capital  xttn-k  of  rnilr/Hul 
— provimtn  of  forfeit u re  in  charter ,  jienalty 
not  contract — repeal  of  proci»o  calid. 

The  State  of  Maryliind.  In  1«W,  passed  a  law  diroct- 
inK  a  flubwrlptton  of  $.'{.iO),()UiJ  to  l»e  iiuido  to  tlie 
uipital  Mtoek  of  tiie  Rultlninre  and  Ohio  Hnilroiid 
Company,  with  the  followinR  proviso:  "That  if  the 
said  company  hhall  not  locate  thcHtiid  road  In  the 
manner  providiil  fttr  in  this  act,  then,  and  in  that 
case,  they  siiall  forfeit  $1.(XI0.0(J0  to  the  State  of 
Maryland  for  the  use  of  Washinirton  County." 

In  March,  1H4I.  the  State  paMted  another  act  re- 
peulinK  (>o  much  of  theprior  act  as  made  it  theduty 
of  th«'  com|>anv  to  construct  the  road  by  the  route 
therein  pres^-ribed.  remitt inir  and  releusfnir  the  in-n- 
aity,  and  directintr  the  discontinuance  of  any  suit 
broutfiit  to  rcc»>ver  the  Rame. 

The  proviso  was  a  measure  of  State  policy,  which 
It  had  a  rl»rht  tochanjre,  if  the  p<dicy  wai» afterwards 
discovcrcil  to  be  erroneous,  and  neither  the  com- 
mlBsioners,  nor  the  county,  nor  any  one  of  Its  clti- 
W?nB  acquired  any  s<.'parate  or  private  interest  un- 
der it,  which  could  t>e  maintained  in  a  court  of 
Justit*. 

ft35*]  'It  was  a  iH'nalty,  intiicted  upon  the  com- 
pany as  a  puninliiDcnt  for  disobeyintr  the  law  :  and 
the  assent  of  the  company  to  it,  as  a  supnlcmentnl 
charter,  is  notsullicient  to  deprive  it  of  tlieuliarae- 
ter  of  a  pemtlty. 

A  clauBi'  of  forfeiture  in  a  law  Is  t<»  l>e  construed 
diffen^ntlv  from  a  similar  clause  in  an  enifaKcment 
between  individuals.  A  lAVinlature  can  impose  it 
as  a  punishment,  but  individuals  can  only  make  it  a 
matter  of  i-ontract. 

n«'intf  a  pi'iialty  imposed  by  law,  the  Legislature 
had  a  right  toremit  it. 

THIS  case  wa«  brought  up  by  writ  of  error, 
under  the  35th  section  of  the  .Itidiciary  Act, 
from  the  Court  of  App<*als  for  the  Western  Shore 
of  Maryland. 

The  facts  were  these: 

On  the  4lh  of  June.  1886  (Laws  of  Mary- 
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land,  ISS.'i.  chap.  395),  the  Legi.slature  of  Mwr- 
land  paiwed  an  act  entitled  "An  Act  for  the 
promotion  of  internal  improvement."  by  whick 
subscriptions  were  directed  to  be  made,  on  crr- 
tain  terms,  to  the  capital  stock  of  the  Ch«^ 
peake  and  Ohio  Canal  Company,  and  Raltimo  re 
and  Ohio  I^ilroad  Company,  to  the  amount  of 
$8,(XK).(XX)  to  each  com|>any.  The  conduct  of 
the  canal  company  having  no  bearing  upon  tbe 
question  involve<l  in  the  present  suit,  ii  i»  D'< 
neces.sary  to  notice  any  further  the  parts  of  ib« 
law  which  related  to  it. 

A  part  of  the  5th  section  of  the  act  was  si 
follows: 

"And  the  said  treasurer  shall  not  makeaov 
payment  aforesaid  for  subscription  lo  the  stock 
of  the  Baltimore  and  Ohio  Railroad  Compsnj. 
until  after  a  majority  of  the  directors  appoint- 
ed therein  on  l>ehalf  of  this  State  shall  bare 
certified  to  the  treasurer  in  writing,  supported 
by  the  oath  or  allirmation  of  a  majority  of  isid 
directors,  that  they  sincerely  believe  in  their 
certiHcate  and  statement,  that,  with  the  sub- 
scription by  this  act  authori7.ed  to  be  made  to 
said  company's  stock,  and  with  the  8ubM.-rip- 
tion  which  the  city  of  Baltimore  may  have  nude 
by  virtue  of  an  act,  pasKed  at  December  sesaoo 
of  the  year  eighteen  hundred  and  thirty-fhneof 
this  Assembly,  or  that  independently' of  any 
subscription  by  any  other  public  authoritv  that 
the  city  of  Baltimore,  as  aforesaid,  and  of  ikl 
cities  of  Pittsburg  and  Wheeling,  and  exrJuin* 
of  any  loan  secured  to  it,  exclusive  of  all  fut- 
ure debts  and  profits  due  by  the  company  o« 
interest,  the  said  railroad  com()any  in  thiir 
opinion  have  funds  sutllcient  to  complete  the 
said  railroad  from  the  Ohio  River  by  way 
and  through  Cumberland,  UamnUown, 
B(M)nsborough,  to  its  present  track  xttmx  to 
|X!r'8  Ferry ;  and  it  is  hereby  declared  lo  be 
made  the  duty  of  the  said  company  to, 
they  shall  so  locate  and  construct  the  uid 
as  io  pass  through  each  of  said  ptooei:  vh 
ccrliticatc  of  said  directors  shall  be 
by  an  estimate  or  estimates  of  one  or 
skillful  and  competent  engineen,  made  out 
era  particular  and  minute  survey  of  Ibe 
of  said  road  by  him  or  them,  andveriflcdbr 
I  or  their  atlldavit,  showing  that  the  whole 
I  of  ^aid  work  will  not  be  greater  lhaa 
amount  of  funds  the  said  directors  diall 
to  have  been  received  by  said  ♦oompanv  [ 
and  applicable  to  the  conslniction  of  tht: 
road:  I'rovidetl,  That  if  the  suid  Baltimore 
Ohio  Railroad  Company  ahall  not  locale  tbs 
said  road  in  the  manner  provided  for  in 
act.  then,  and  in  that  case  they  shall  forfeit 
milli<m  of  dollars  to  the  State  of  Maryland  for 
the  use  of  Washington  County. 

This  act  was  accepted  by  tiie  railroad 
pany,  in  a  general  meeting  of  stockhoMm, 
information  thereof  communicated  to  tbs  gor 
ernor.  on  the  2(3th  of  .lulv.  1836. 

On  the  24th  of  Septemlier,  1836.  the 
made  his  subscription  of  $3,000.000to 
ital  stock  of  the  com|wnv. 

On  the  1st  of  October,  1838.  a  major 
directors  on  lx*half  of  the  State  gave  the  ttiu^i 
cate  and  statement  retpuretl  l»v  the  art 

The  railroad  company  havi 
and  being  in  the  act  of  const rucuiig  iutit  rLwu 
without  the  limits  of  Washiocloii  OonM, 
within  which  Hageratown  and  BouusUmwpi 
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a rr  situated,  a  Huit  was  brouirht  in  Frederick 
C'oanty.  Maryland,  in  February,  1841,  in  the 
aaine  of  the  Stale  of  Maryland,  for  the  use  of 
WMbineton  County  against  the  railroad  com- 
p»ny  in  an  action  of  debt  to  recover  ^1.000.000. 

In  March,  1841,  the  Legislature  of  Maryland 
pa*fd  an  act  in  which  they  say  "  that  so  much 
if  the  5lh  section  of  the  Act  of  ]8iJ5  as  makcH 
It  the  duty  of  the  Baltimore  and  Ohio  Kailroad 
Company  to  construct  the  said  road  so  as  to 
;avsthn)ugh  Ilafrerstown  and  Boonsborough, 
'» .  and  the  same  is  hereby  repealed ;  and  that  the 
ff<rfciture  of  one  million  of  dollars  reserved  to  the 
H^iate  of  Maryland  Hs  a  penalty,  in  case  the  said 
BiJtimore  and  Ohio  Railroad  Company  shall 
iM  locale  the  said  road  in  the  manner  provided  j 
far  in  that  act,  be.  and  the  same  is  hereby  re- 
okteil  and  released,  and  any  suit  instituted  to 
Rcovcr  the  same  sum  of  one  million  of  dollars, 
or  wjy  part  thereof,  be,  and  the  same  is  hereby 
declared  to  be  dis<'{)ntinued  and  of  no  effect.^' 

lo  October.  1841,  the  defendant  pleaded  the 
geoeral  issue,  and  set  forth  the  above  act. 

In  Febniary,  1842.  the  case  camo  on  for 
tml,  upon  the  following  agreed  statement  of 
(acu: 

"  It  w  admitte<l  in  this  case,  that  the  commis 
rioners  of  NVtishin^ton  County,  the  particH  at 
vboM  instance  this  action  was  instituted  for 
-'  of  Washingtou  County,  were  at  the  lime 
iiwtiiutioD  of  this  suit,   and  still  are,  a 
.  corporate.  dul.v  electe<l  and  organiml,  un- 
;iDd  by  virtue  of  the  Act  of  Assembly  of 
Miryland'  of  1829.  chap.  21,  and  its  supple- 
mentary acts.    It  is  also  admitted  thai  the  de- 
ItBdaaUi  are.  and  were  at  the  institution  of  this 
■it,  a  body  corporate,  dul}'  existing  under  and 
If  virtue  of  the  Act  of  Assembly  of  Maryland 
M  1826,  chap.  123.  and  its  supplementary  acts. 
Itisabo  admitted  that  this  suit  is  brought  at 
the  instance  of  said  commissioners  of  Washing- 
luo  County  to  recover,  for  the  use  of  said  coun- 
ty, the  3|i.000.rXK)  which  they  allege  to  be  for- 
to7*]  feited  U>  ihe  said  ♦Slate,  for  the  use  of 
■id  county,  under  the  provihions  of  the  5th 
KCtioD  of  the  Act  of  1835.  chap.  395;  and  it  is 
riaitled  that  the  said  defendant.'^  have  not,  and 
hid  not  at  the  institution  of  this  suit,  construct- 
llor  located  their  road  from  the  Ohio  River, 
bf  way  of  and  through    Hagerstown  and 
BbonBb()rougli.  to  the  track  of  said  road  at  Har- 
per's Ferry,  as  the  same  existe<l  at  the  time  of 
is  passage  of  the  said  .\ct  of  1H35.  chap.  395: 
Ihl.  on  the  contrary,  bad  at  the  institution  of 
liUAMiit  finally  hx'jiteil.  and  are.  were  then,  and 
Ue  DOW  constructing  their  said  road  by  a  dif- 
V»*«nt  route,  and  without  the  limil«  of  Wa.sh- 
n  County,  within  which  the  said  Ilagers- 
!i  und  BfH)nsborough  are  situated,  llisad- 
.i'lrd  that  the  .said  lialtimore  and  Ohio  liail- 
nmi  Company,  in  general  meeting  of  the  said 
MrpormlioD,  did  accept,  aasent,  and  agree  to 
'♦"•wwral  provisions  of  the  said  Act  of  1835. 
I  805.  and  did  duly  communicate  their  said 
oiral,  aflnenl.  and  agreement,  under  their 
ormte  seal  and  the  signature  of  their  pre*i- 
.  to  the  Governor  of  this  State,  in  the  man- 
Mcx  and  within  the  time  prescribed  by  the  said 
lcl;wluch  approval,  assent,  and  agreement,  to- 
P^ker  with  the  report  of  the  engineer  of  the 
•ki  railroad  company,  which  was  rcfjuircd  b}- 
Mid  act  to  accompany  the  same,  were  as 
'Wl.  yhLf 
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(The  statement  then  set  out  all  the.se  docu- 
ments in  exU'niui.  The  engineer  framed  his  es- 
timates for  a  road  to  PitUburg  which  would 
cost  )t;6.681,468.  That  part  of  it  pn.s.sing  through 
Washington  County  it  thus  de*;cribe(l:  "The 
route  departs  from  the  Baltimore  and  Ohio 
Railroad  at  the  mouth  of  the  Little  Catoclin, 
ascends  that  stream  to  the  eastern  base  of  the 
Blue  I^idge  or  South  Mountain,  and  thence 
continues  to  ascend  along  its  slope  to  a  de- 
pressicm  in  its  crest,  called  '('rampton  s  Gap;' 
thence  passing  through  the  mountain  by  a  tun- 
nel of  1500  feet  in  length,  it  descends  into 
•Pleasant  Valley,'  lying  between  Ihe  South 
Mountain  and  the  Elk  Mountain,  and  proceeds 
along  the  western  base  of  the  former,  to  and 
through  tlie  town  of  BoonslM)rough :  thence  to 
a  point  near  the  villap^e  of  Funkslown;  and 
thence  across  the  Anlietam  Creek,  alx)ve  the 
Turnpike  Bridge,  to  the  borough  of  Hagers- 
town; thence  through  the  streets  of  that  town, 
and  over  Salesbur}'  liidge,  to  and  across  the 
(Jonocochegue  Creek.  al>out  two  miles  north  of 
Wilhamsi>ort;  thence" &c..  «S:c.) 

"It  is  also  admitted,  that  after  this  suit  was 
instituted  for  the  purjKjse  of  recovering  the 
said  forfeiture  of  a  million  of  dollars,  the  Leg- 
islature of  Maryland,  on  the  10th  day  of  March, 
1841,  passed  the  Act  of  Deceml)er  session,  1840, 
clnip.  260.  repealing  the  said  5th  section  of  the 
said  Act  of  1835,  chap.  395.  as  far  as  relates  lo 
the  said  forfeiture  of  a  million  of  dollars,  and 
releasing  the  said  defendants  from  the  said  for- 
feiture, and  every  part  thereof,  and  directing 
any  Ruit  institulwi  to  recover  the  same  to  be 
discontinued,  and  to  *have  no  effect.  |*538 
It  is  also  admitted,  that  the  paid  lit'ix'uhng  Act 
of  1840,  chap.  260.  was  parsed  upon  the  follow- 
ing memorial  of  the  said  defendants  to  the  Leg- 
islature, and  that  at  the  time  of  passing  the 
same  there  was  then  before  the  Legislature  a 
counter-memorial  upon  the  said  subject  from 
the  said  commissioners  of  Washington  County, 
which  memorial  and  counter-memorial,  it  is 
agreed,  were  af>  follows,  to  wit : " 

[These  documents  are  loo  long  to  be  in- 
serted.] 

"  It  18  further  admittetl  and  agreed,  that  the 
several  acts  of  Assembly  herein  particularly 
referre<l  to,  as  well  as  any  other  acts  or  resolu- 
tions of  the  General  Assembly  of  Maryland, 
that  either  party  may  deem  applicable  in  the 
argument  of  this  case,  either  in  the  County 
Court,  or  Court  of  Appeals,  or  Supreme  Court 
of  the  United  Slalt\s.  should  the  case  be  here- 
after carried  by  either  party  to  |»aid  courts, 
oreitherof  them,  shall  Ix-  read  from  the  print- 
ed statute  lK>oks.  and  have  the  .sjime  effect  and 
op<Taliou  in  the  case,  as  if  duly  authenticated 
copies  thereof  were  made  a  part  of  these  state- 
ments. 

'•  It  is  ftirt her  agreed  that  all  errors  of  plead- 
ing and  of  form  in  any  part  of  the  proceedings 
of  either  party  in  lliis  case  are  waived;  it  being 
the  object  and  understanding  of  the  parties  that 
the  matters  of  right  in  controversy  between  them 
shall  Ik*  fairly  and  fully  presented  to  all  or 
either  of  the  said  cotirts.  in  whi»'h  the  same 
may  bo  pending,  and  thai  either  of  the  sjud 
parlies  shall  liavc  his  pleading  and  pro- 
ceedings consldere<i  as  being  as  perfect  aa 
ihey  could  be  made  to  give  him  the 
benefit  of  the  case  here  stated.     It  is  ad- 
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luiUixl  that  thlfl  suit  was  the  only  Huit  ever 
brought  by  the  said  coinrois'^ion«T8,  or  at  their 
Itutanoe,  to  recover  the  said  forfeiture  of  a  inill- 
ion  of  dollars,  and  was  pending  when  tliesaid 
Act  of  188'),  ch;ip.  395.  was  naiwed.  Upon  this 
statement  ii  is  further  agreed  that,  if  the  court 
ahaii  be  of  opinion  that  this  action  could  not  be 
inaiBtaioed  if  the  said  Repeftiing  Act  of  1840, 
chap.  had  not  been  passed,  or  that  the  op 
eiuiiuu  and  effect  of  that  rep<^iiUug  act  in  to  re- 
lease the  said  forfeiture  of  |1.(KjO.OOO.  and  to 
discontinue  and  put  an  end  to  this  suit,  then 
judgment  to  be  entered  for  the  defetidiints, 
otherwise  such  judgment  is  to  he  entered  for 
the  plaintiffs  as  tiie  court  may  think  right  and 
proper.  It  is  further  agreed  that  the  C^ounty 
Court  shall  enter  ju(lu:ment  pro  fcmui  for  the 
defendants.  The  plaintiff  to  have  the  same 
right  to  take  up  the  case,  by  apix^al  or  writ  of 
error,  to  the  Court  of  Appeals,  or  ulthnalely  to 
tlic  Supreme  Court  of  the  United  states,  as  if 
the  iudgmenC  hn  the  County  Court  had  been 
rendered  njK>n  ilemtirrer,  or  upon  a  hill  of  ex- 
ceptions taken  in  due  and  legal  form  upon  the 
facts  hereinbefore  agreed  upon." 

Upon  thN  statement  of  faet,'*.  the  court  of 
Frederick  Couuiy  gave  jutl^mtut  for  the 
defendant,  and  the  case  being  carried  to  the 
Court  of  Appeals,  the  Judgment  below  was  af  • 
tinned. 

The  writ  of  error  was  brought  to  review  this 
judgment. 

iJ30*]  *MejitrrM.  Jerci*  Sj/encir  and  Sergeant 
for  the  plaintiff  in  error. 

MeMtr».  Ntlmn,  Attomey-Oeneral.  and  JSiAn- 
Hon  for  defendants. 

Mr.  Spencer,  for  the  plaintifl  in  error,  made 
the  following  points: 

1.  That  the  Act  of  188S  Is  a  contract 

2.  That  Waahington  County iaa party  tothat 
contract. 

8.  That  the  forfeiture  Is  in  no  sense  a  penalty. 

1st  It  is  11  it  for  any  eriininal  or  prohibited 
act  amounting  to  a  pi|blic  offense. 
9d.  It  is  not  introduced  in  Urrmrem,  but  is  a 

sum  tn  be  pntd  for  using  the  license  jn'ven 
by  the  act  as  a  ajmpensaticm  to  the  injured 
party. 

4.  That,  In*  the  use  of  the  license  by  tht 
company,   Washington  County  acquired  a 
vested  right  in  the  sum  stipulated  to  be  paid. 

5,  That  to  take  away  this  right  from  Wiwh 
ingtOQ  County  would  l>e  inequitable,  uujuiit, 
and  contrary  to  the  tirnt  principles  of  the  social 
compact;  and  therefore  the  act  onpht  tn  lie  so 
conatrued,  If  ))os«tble,  aa  lu  avoid  tiiai  result; 
and  it  may  be  so  construed  by  confining  its 
operation  to  whatever  right  the  State  liad, 
if  any.  The  State  might  release  her  own  power 
over  the  matlor.  leanng  hi  force  the  rigbtof  the 
county. 

8.  If  otherwise  constnieti.  it  is  repugnant  to 
the  State  constitution,  and  void. 

7.  In  the  same  view,  it  la  repugnant  to  the 
Constitution  of  the  United  State*,  aod  voUL 

And  then  said: 

This  suit  ia  brought  in  the  nametrf  the  Stale 
of  Maryland,  to  recover  $1,000,000,  which  la 

elaimeti  hy  the  county,  under  the  provisions  of 
the  5th  section  of  the  Act  of  the  legislature  of 
Maryland,  at  the  session  of  lb89,  chap.  305. 
which  are  snbstantlally  set  forth  In  the  deck- 
ration. 
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It  h  maintaintHi.  tr  support  the  claim  of  liic 
plaintiff,  that  the  whole  act  oooalituted  a  con- 
tract between  the  State  and  company  i  !L< 
5th  section  a  part  of  said  contract,  in  whicu  the 
county  is  a  party  beneficially  interested. 

The  provisions  of  the  Ist  section  of  the  act 
arc  in  the  very  terms  of  contract,  and  embrace 
the  5th  se(  tion  as  wall  as  the  rest  of  thft  law; 
"  If  the  railroad  company  shall  appr»>ve.  a«*ent, 
and  agree  to  Iho  several  {jrovinioiis  of  thi*  acl 
so  far  as  they  are  applicable  to  said  corporation. " 
&c.  The  approval,  assent,  and  agreement  ol 
the  company  were  given  as  provided  for  by  the 
act.  ana  that  agreement  gave  vitality  to  tb« 
whole  law.  The  State  offered,  and  the  com 
pany  accepted  the  offer,  on  mutual  cotMidera 
tions.     It  wiv'*  tlie  (-(rnijrtyatio  mtntiuM,  wllich 

is  of  the  very  essence  of  contract. 
Tiie  case  stated  shows  that  at  the  time  M 

comraencinc:  this  s\iit,  the  road  had  Uxn  k»- 
cated  out  of  the  limits  of  Wasiiingtou  County, 
*aBd  that,  under  the  law,  the  company 
was  liitM.  to  pay  the  money. 

But  tiie  defense  relics  on  the  Acl  of  IMo, 
chap.  260,  which  undertakes  to  repeal  the  pro 
vision  of  the  Act  of  chap.  ^5.  undei 

which  the  claim  is  asscrled;  and  the  qv»>- 
tion  is.  whether  that  Act  of  1840  violates  the 
10th  section  of  the  ConsUtutioQ  of  the  United 
States. 

The  flrst  aqwot  In  which  the  queMion  is  to 

be  examined.  i«.  whether  the  5thstrtlon  is  part 
of  a  contract  ul  all.  or  only  criminal  penalty, 
which  it  is  maintained  to  be  by  the  defend- 
ant. We  maintain  that  it  is  not  only  contract, 
but  that  it  coukl  have  no  operation  as  crin^nal 
penalty. 

What  is  a  contract?  (Chittv  on  Contract<i.  1, 
&c. ;  C'anal  Gompanj/  v.  Bawwd  Onmpany.  i 
Gill.  vV:  .Tohns  .  l'J8.  kc  ) 

The  Court  of  Appeals  say  we  must  look  to 
concurrent  legislation  to  And  the  UMMiUig  of 
the  5th  section;  and  refer  to  tf  '       -  of  iwo. 
chap.  26U.  which  uses  the  term    '  iMrnaltv 
But  could  the  Act  of  IMO.  after  the  suit  wa» 
brouu^ht  lilter  the  c-haracter  of  the  thiui:''  ff 
it  wa»  contract  when  the  suit  was  britucUt.  ibtf 
Act  of  1840  could  not  roalDe  U criminal  penahy. 
T!u'  Legislature  cnnld  not  stretch  the  shoe  «vr 
contract  it,  and  make    the    previous  kw 
moan  one  thing-  or  another,  aii  tliey  might 
choose  to  v:\\\  it    iHid  when  tlu  v  had  n  mn" 
ifest  moUve  m  i-ndi-avoriug  lo  itJltr  it:*  tL..; 
acter. 

Conmrrent  legislation,  prior  to  the  Act  <  f 
1840,  proves  that  the  Legislature  under^mxl  ii 
as  <:ontract,  and  nothing  else.    The  Act  of 
(chap.  123,  sec.  14),  which  wa.**  the  oriiriu*! 
charter,  authorized  the  com|Miny  lo  enter  ujx^tj 
any  lands  for  a  location.    Afterwards,  bv 
Act  of  1837  (chap.  104.  sec.  a>.  the  Legisisturr 
thought  proper  to  restrict  the  company  to  s  lo- 
cation within    Fre<lerick    and  Wakhinct.m 
iXHuUes,  but  did  they  do  it  by  a  crimtiial 
enactment?  No.   Tti%  knew  they  could  out 
do  that,  and  they  »'nt4Ti.  :1  ir^io  a  di.«lln<  t  o«ei 
tract  for  the  purpose.    Slrtrss  is  laid  by  ib«- 
other  aide  00  tne  fact  that  the  terms  of  contnui 
arc  n  rd  in  the  same  f-ection  of  th(-  Act  of  K'^^T 
which  umkea  the  reiitriciion;  and  the  infemiu 
is  deduced  that  if  the  5th  sedion  of  the  Aa  of 
1835  wcrr  intended  to  1k'  con1n»ct.  thetfnuii"f 
coQlracL  wouid  liave  been  used  in  that  secUua 
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aka   But  ihc  Iioiv  rtant  fact  is  entirely  over 
koJted,  lUtbl  Ike  woni«  of  contract,  in  the  firtst 
KctioD  ofAt  A4»t  0f  ISM,  embrace  the  whole 
><tt;  whereaB,  'ii  Mn  Ai  i  there  were  no 

1«ieli  eencT»l  wonis  of  assent  and  agreement  to 
tttt  whole  act;  lnut  they  appHed  only  to  the  re- 
Ti»  Court  of  Appeals  refer  to  the  9th  section 
of  tbe  Ac#llf  NIOfi,  and  nay  that,  initsmiu  h  tus 
1       !  il  f^niroct  was  wviuired  to  be  mmh-  hy 
111 -L^jiioD,  therefore  the  LcEfisliit  ore  could  not 
)i  le  intended  to  nudce  the  r)th  nection  roniruot. 
TtiU  coosiniction  cannot  l>c  jusiiHed.  It  would 
Ufolve  the  construction  that  muny  of  tlie  most 
Hjfemtial  stipulations  of  the  compiiny  are  not  its 
B41*]  contract,  because  *the  particular  sec 
Hhui  in  which  they  occur  do  not  ri'quirc  other 
S"  .  L  r  iutracts  with  reference  to  the  saiue. 
■ebelflh  section  required  a  distinct  contract,  in 
HMer  that  if  the  State  should  ever  have  occn- 
ri^io  to  sue  on  it,  the  suit  should  not  l>e  enibar- 
H^ked  by  all  the  various  matter  embraced  by 
Htt  Uw.    Il  was  an  arrangement  of  conren- 
i<  act    When  the  company  agreed  to  the  law, 
Mid  accepted  the  same,  it  was  under  contract  to 
00111  th«  9tli*«ertiatr  by  an  additional  contract. 
TJi  i'  ^tion  was*  a  contract,  to  be  performed  by 
itig  iQlx|  wiQilivr  o<mtnict;  and  it  was  aa 
a  fwWtilrtt'M  (he  pqheeqoept  conlrict 

!■   -'u  II    ifler  it  should  be  entered  into. 
tkiimi  are  thouiKOda  of  iiuttances  of  this, 
con^llm      hi  fmrt,  or  the  whole,  to 
pf  rf.'Hietl  by  entering  into  other  contriictR. 
rig^  to dioow  a  location  WH«i  a  vu^tod 
^ptttfteomnany,  its  properly,  which 
th'  r.tigifilature  of  Maryland  had  no  ri  ht  to 
iere  with  by  a  crimuial  eiiactuient.  {Ca/ud 
wnv  V.   tiailnmi  (hmpmt^,  4  vHH  A 
■Till-  n  ,  144.)   Tlie  obligtiT inn  to  tjo  through 
Fn-'M  it-k.   nod  Washington  counties,  uuuer . 
ilj-  Aet  of  1837.  wa«  relfswMd  by  the  Act  of  I 
K5i,  <  I)  i[>  J')]    Hnd  th'  rnmpany  stonti  nn 
,il<Al,  -.viUiout  any  p<»w«;r  of  conirui  by 
"  lature.    Their  conlra^'t  or  agreement 
^  ;i!.MiIutr?y  caflential  to  bind  them  down  to  , 
inv  ^orucuUr  location.    The  olh  eeclion.  in  I 
inl^  oiiief  Heii-i   liut  contract,  is  a  dea<i  letter.  \ 
it  ill-  Tm  fii  :i-ke<i,  8up]>ose  the  act  liud  said  | 
lito?  'J II  n.ni[«4iijy  should  be  liable  to  Wash 
liur'o'i  r-iimty  In  damages,  would  that  be  con-  I 
IniK  '  r    Aud  acain,  that  if  the  nmd  stioidd  | 
lesTt  tlu-  prescrtbe4i  polnia  it  should  bo  a  mis- 1 
<)rmr nnor.  would  that  be  contract?   It  i8  sub  j 
nit  I '/'I,  that  it  would  be,  \^  botli  cii^.  Tb«j 
crjiirtH  Inve  aald,  in  the  «lttf^ol«fri^  I  have! 
Te&il.       the  right     <  [l  uii^  a  locution  is  tJic 

C)jHr^  of  the  company,  aiKTU^ocmki  bei 
bit'  Mtlier  for  damages  nor  ^i^MuHomeiiidr,  | 
for  U'iiiL""      ijw-rly  it'-nwn  ]ii  iiH  siy,     If  iniL'ht 
^rni^.tg)  tiae  its  property  in  a  certain 

if  iiMtlnx  be  said  about  damag&f  fof  tae 

:lRach.  :i  iiatiilil?  for  audi  -  i-  iiiii'lic*! 

evcjuffSCHUirtlCt.     To  Uc^Kn-r.  in  expreeK» 
C^tni|]^ed  In  e^<  i>  contract,  cer 
Jr  WfMitd  not  viiiutc  It.     I'n^air  i!iili\'i(iu:ila 
Id  not  Uia4  tke  aci  uti  one  »iii>uld 

&  misillMauior,  but  a  mi^demcaDor  is  an 
trtHi  a.siiiintt  Mn'  ?«)aic,  aiut  .-iir'-ly  a  parly 
lias  iit^^t^iM^iul^  fi^Li.  Uj  Uu  a  iluttg,  inde- 
t  ■  yi||!t|frt**f  control,  may  contract 
the  Stale  tlial  lu-  will  iiol  doit,  and  if  he 
it  v>'i^L|£|t*<t ^■^ttt><k*H>w**»<*yT    A  State  may 
'        *9Hin^''^       ^  contract,  that 
raju> 


an  individual  cann<»f  do,  for  there  is  no  ;  iMlc 
policy  to  restrain  bur,  nolbiug  but  llie  written 
constitution. 

There  is  another  kind  of  penalty  which  is 
tlie  penalty  f>f  a  contract.  This  is  not  such  a 
case,  but  ft  is  the  actual  contract  of  the  party 
t«(  p;iv  the  million,  in  the  event  wliirh  has  hap- 
p»'iH  «l.  (2  Potliicr  on  Obligations,  HO,  itc.  9;-{, 
lU,  Ijo,  9ti:  7  Wheat.,  18.) 

Washington  County  had  a  gfiod  .subsisting 
interest  in  the  contract.  *If  any  con  [*o4l4 
sideratit  :i  w  t  i  >■  necessary  to  sustain  tlie  use.  it 
amply  exists  in  the  moral  obligation  which  the 
State  owes  tu  the  peoph-  to  protttcl  their  inter- 
est and  nouri^li  their  proeperity.  The  Court 
of  Ai>i)eals  say  that.  "  a-s  a  county,  she  stands 
to  the  State  in  the  relation  of  a  child  to  a 
parent;"  and  this  would  furnish  consideration 
enough.  {Gnen  v.  iM'He,  8  Wheat.,  151; 
IJo,,ilv.  SpilUt.  2  Atk..  149.) 

Hut  no  (jueslion  of  consideration  can  arise 
here,  as  the  acceptuuce  and  contract  of  the 
company  is  under  the  solemnities  of  a  fenl, 
which  implies  a  consideration. 

.No  cousideiatiun  in  necei^ry.  {iMrtnwuth 
CoUgge  case,  4  Wheat.,  698;  8  Story  on  tho 
Const.,  'i.'iT.  S.VS;  <\irhi(iun  v.  M(>rrtfii>n,  2 
Metcalf.  aWi;  Williu  on  truatees.  31«;  (''^>h'r 
Gh&d,  9  Levtoz.  74;  4  Kent's  Com.,  3t)7, 
and  I  I  -'  -  I  here  referred  to  "i 

The  «)verei|;nty  of  a  {Stale  is  above  the  re- 
strictloDa  of  the  common  law  and  the  statutory 
law.  They  must  all  yi<'ld  to  the  nv,  reign 
wiii;  and  what  would  be  n*xvmi.ry  to  the  cod* 
tract  or  grant  of  an  Individual  would  hy  no 
means  be  neoemiy  to  the  same  things  of  a 
State. 

Even  though  Wasbington  County  had  been 
ignorant  of  the  provision  in  the  law,  made  for 
her  benefit  at  the  time  of  its  pas.sjige,  she  could 
have  availed  hers<*lf  of  it ;  and  she  did  alllrm  it 
w1ien  she  instituted  the  suit,  if  not  before.  (4 
Kent's  Com.,  mi,  &c.) 

The  UM  declared  in  the  Act  of  1886  ought 
to  be  as  «u*re(l  as  any  'iflt'T  right  of  proix'rty. 
It  is  prf)pertv  to  the  county.  It  \»  vested  under 
the  law  of  tfie  Stale.  It  veste  under  the  ^an^c 
sanction  whitrh  .secures  to  a  citb.cn  his  estate. 
It  ih  an  interest  in  a  coutrjict,  vested  under  the 
fuicred  stmction  of  the  law.  Bad  Is  lnvloUlt6 
under  the  Constitution. 

TTie  county  enjoyetl  great  advantjiges  before 
the  construction  of  this  road.  One  of  the 
greatet^t  thoroughfares  in  the  country  (the  great 
natiooal  road^  pnf^ed  for  fifty  miles  through 
her  territory.  Twenty  four  horse  stage  coaches, 
tilled  with  paaaengers,  Uuilv  passed  over  the 
ixMid,  and  It  waa  oonstantly  ifncd  with  ImuwiMe 
wagou-teanis,  traveling  to  and  from  the  great 
weat,  AIL  iheae  people  and  horeee  had  to  be 
fed.  It  made  a  most  profitable  market  for 
our  farmers.  Houses  w.  i.  built  all  along  the 
road,  to  acconoiuodate  tbe  cuatom.  It  ia  now 
al  I  gone.  The  f aram*  loae  the  fnmflta  «if  their 
provender  and  uiMTh'*"tin;r .  ttir-  wbritr-  rmmtry 
feels  the  deprc^ion;  and  the  bouses  which 
were  a  few  yean  ago  oOAfetfahle  'tBhi;  had 
prolllable  to  their  prnprTc'^nr"^,  nm  '■fCAr\z  f'' 
decay,  a  dead  loss,  t  he  miition  we  seek  to 
recover  can  never  indemnify  the  COtmii^'fir 

the  \  -Tir  1)1-.  >u>i;ilnr<l, 

Jtfaryiund  wa»  aljout  to  appl 
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more  and  Ohio  Railroad):  tlie  means  were  to 
be  obtained  in  part  from  Waahingtoo  County ; 

and  could  uny  more  rrucl  injustice  be  con- 
ceived thau  for  the  Slate  to  appropriate  the 
1143*]  *money  of  the  people,  aod  ple<lge  the 
properly  of  Wiushiiiirton  County,  for  the  con- 
struction of  a  wtirk  which  would  take  from 
tbe  county  »]]  the  benellta  it  enjoyeti?  Surely 
every  principle  of  justice  and  iiioml  duty  re- 
quired that  the  State  should  protect  the  county ; 
and  the  stipulaHons  of  the  6tb  eectloD  were  no 
doubt  intended  for  that. 

The  Slate  was  u  mtTc  trustee  after  the  con- 
tract wiiA  made,  and  could  not  deny  to  the 
county  the  ri^ht  to  use  her  name  in  brinf^ng 
Uiemiit  {Paym  v.  Boger$.  1  Doug.,  407;  Car- 
ter  A  Moore  v.  Insurance  (Jtnnpany,  1  Johns. 
Ch.  R.  468;  Green  v.  ^ddle.  8  Wheat..  89; 
KiertM  T.  Th€  SbUe,  1  Gitl  ft  Johns..  346.) 

It  has  been  argued,  by  tbe  other  side,  that 
the  Stale  has  entire  control  over  the  corpora- 
tion of  Washington  County,  and  can  destroy 
it  at  her  plejv^ure.  We  admit  that  the  Lcglslu 
turc  hiut  atisolute  control  of  the  poUlical  powers 
of  a  political  corporation,  to  amend,  or  modify, 
or  repeal  them.  But  as  long  as  the  corpnniK- 
organization  conUnuea,  the  county  is  m  capa- 
ble of  taking  as  a  natural  person,  and  ita  con- 
tntrts  arec(inally  prrtrctcd.  The  Act  of  1H29 
(chup.  "31,  see.  li)  iucurporatus  the  commissiuu- 
ers  of  VV  iisliiDgton  County,  and  enables  them 
t(j  hold  all  kinds  of  e>;tate.  The  constitution 
made  no  distinction  iu  the  classes  of  contracts 
wIkjso  obligation  wa.s  forbidden  to  be  impaired, 
but  prolcclM  those  nuide  by  corporations  equally 
with  those  made  bv  individuals.  (Green  v. 
Mi'fh-.     Pet.  Cond.'Kep..  a90.) 

The  right  of  a  Legislature  over  charters  does 
not  imply  a  right  to  the  property  held  under 
tho!<e  charters.  (9  Cranch.  3il5;  16  Mass.llep.. 
84,  85.  86;  2  Kent's  Com.,  37o,  3d  ed.) 

Mr,  Ndton,  Attorney  General,  frar  defend- 
ants in  error,  referred  to  and  commented  on 
the  various  laws  of  Maryland  respecting  the ! 
railroad  company,  and  said,  that  the  only 
question  in  the  ciiso  was,  whetlier  the  Act  of 
1640  wu»  valid  and  legilmiate.  Upon  this 
point  three  propositions  could  bo  staled; 

1.  The  proviso  in  ihe  preceding  art.  which 
declares  a  f<irfeiturc.  impose**  it  as  a  penally. 

2.  If  it  bu  a  penally,  the  Legislature  had  a 
right  to  remit  it,  and  did  remit  it. 

:i  If  the  stipuiatiou  in  the  Oth  secliuii  of  llu: 
Act  of  18^5  be  a  contract  in  its  nature,  the 
Legislature  waa  competent  to  release  it^  and 
did  6o. 

I.  Is  the  proviso  a  contract  or  mere  penalty? 
This  must  bo  answered  by  a  reference  to  the 
terms  of  the  act.  to  the  clnmnistances  under 

which  ii  was  passed,  and  to  H(i\»  in  pari  materia. 
Let  us  examine  each.  The  5Ui  section  pre- 
scribes  a  duty  to  be  performed  by  the  railroad 
company.  It  say!^  '  It  shall  be  the  duty  of 
the  company,"  and  the  performance  of  il  is 
sanctioned  by  a  forfeiture.  The  language  is 
not  that  thev  shall  pay  if  they  fail  t n  r miply, 
544*]  bui'thai  nhey  shall  forfeit  ;^I,UUU.UUO. 
What  is  a  forfdture?  It  is  a  penalty  imposed 
by  >i  superior  power  for  an  omi.<?si on  to  perform 
a  duty.  The  terms  uf  ihe  act,  therefore,  mean 
a  penalty  by  denouncing  forfeiture  as  a  puo- 
islifiKMit  Tlie  Act  of  1837,  4th  section,  con- 
luiueil  an  uilui  to  liie  company,  which  was  not 
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I  accepted ;  but  its  language  is.  that  it  sbaii 
"  not  be  construed  to  repeal  the  forfeltvre  to 
WaHhinjrttm  County."  The  Act  of  1840  con 
taiuii  the  name  idea;  it  remits  a  forfeiture.  In 
the  Act  of  1835,  different  expressions  are 
in  the  7th  and  9th  scclions.  where  it  is  deririfd 
that  "  the  company  shall  bind  itself  by  an  in- 
strument to  pay."  &c. ;  and  in  the  14th  Rection. 
where  the  duty  of  providing  transportation  is 
imposed  upon  the  company,  they  are  nuuie 
liable  to  an  action  by  any  party  aggrieved.  In 
the  5th  section,  it  is  not  the  lis-s  a  penalty 
because  the  amount  is  ascert&iued.  If  lite 
Legislature  meant  the  obligation  in  the  5th 
section  to  rest  on  contract,  can  it  be  acooonted 
for  that  they  did  not  use  the  appn>priate  terms., 
wlien  they  did  m  in  the  7th  and  9lh  section.*!' 
It  has  been  said,  that  the  railroad  company  si^ 
sented  to  the  act,  and  tliat  it  thus  became  a 
contract.  But  the  as.sent  wa.-  given  to  the  8<-t 
as  it  stood,  with  tbe  penalty  in  it.  Assent  to 
it  did  not  change  a  penalty  into  aeontnul 
The  Acl  of  Vir.:xiiia  conlatned  penalties  for 
wronging  pi'rM>n!^.  but  by  accepting  this  the 
company  left  it  optional  with  tbe  proper  atn 
thonties  of  Virginia  whether  to  enforce  the 
penalities  or  not. 

3.  If  it  be  a  penally,  has  the  Legislature  the 
power  to  releatic  it?  Whether  injustice  wai«  or 
waa  not  done  to  Washington  County,  was  a 
question  for  the  Legislature  to  decide,  but  not' 
for  (his  court,  which  nuist  J't^  fJ/r,Te,  and  d(H; 
jvm  dare.  In  Knghinii,  the  kiuc  «  unnot  re« 
mil  a  penally.whero  private  right*  are  involved, 
but  Parliamant  can.  (2  BlacI^  Com.,  4it7,  44d; 
1  Wm.  Black.  Kep..  451.) 

Where  a  forfeiiure  isiniix)scd  by  act  of  Con-' 
gress,  and  the  law  ejipires,  the  forfeiture  caa-; 
not  be  raforocd,  although  tfaefe  waa  a  judgment: 
below.  (1  Cnach,104; oCiaiiGh» 281; 6 Cranch. 
203,  329.) 

I>eci8ions  in  tbe  difVewBt  9Mm  are  noiforai 

on  this  point  e  McCord.  1;  2  P.ailev.  584;  I 
Missouri,  169;  iireeze.  115;  1  Murpbj.  465;  * 
Stew.  AhL  Rep.,  846;  Allen,  N.  R.,  61;  4 
Yeatcs,  392.) 

It  is  clear,  therefore,  that  if  this  provinion  ii. 
in  the  nature  of  a  penalty,  the  law  of  1840  'u> 
valid. 

3.  Suppo&e.  however,  that  tlie  S!.tii)ulaUon  isj 
in  tbe  nature  of  a  contract,  had  Ihe  Legislature; 
power  to  release  it?  The  Act  of  184H  profe^ 
U>  rolwise  it,  whether  it  be  contract  or  jM-Qii  ;y  i 
It  is  not  denied  that  a  State  may  make  a  c*>n  | 
tract,  and  if  she  does,  that  she  cannol  bn-ak 
it.    The  Constitution  intendetl  to  protect  pri 
vate  property,  whetlier  of  corporations  or  indi  ■ 
viduab.  Is  Washington  County  such  a  person  ? 
We  say  that  she  can  have  no  Interest  separuie 
from  the  Slat**.    She  is  a  competent  p»ui  cf 
Maryland,  and  is  separate  onlv  for  the  ml^puN^  < 
of  executing  the  soverdgn  will  of  *Uh>  [*645  ! 
State.   The  distinction  between  puMir  umi  pri 
vate  corporations  must  exiat  in  such  a  case,  if  i 
it  exlsta  at  all.   In  1804  tbe  Levy  Cowt  waft 
incorporated;   the   justices  of  which  weir 
appomled  by  the  Stale,  but  they  had  no  pow^ 
to  levy  taxes,  nor  any  other  power,  except  that 
which  was  conferred  tipon  their  hy  law.  In 
1839,  commissiuuerH  wereauthorimi  >>y  law  to 
supersede  the  Levy  Court,  with  the  sanu  j  ^  >  w<  r». 
They  cannot  )ic  the  cc^itui  que  itnt  of  the  Stale,  i 
for  they  had  uo  authority  to  accept  mch  a  use. 
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:  i  (t)uld  not  appropriate  Ihc  money,  if  it  were 
iviD  to  them.  The  State  could  pass  a  law. 
diretHing  the  purpose  for  which  it  shoulfl  be 
ripended,  and  even  order  it  to  be  paid  over  to 
ibe  railroad  conipiiny.  Maryland  can  abolish 
Wellington  County.  Suppose  that  oa  the  dav 
after  ihe  forfeiture  the  county  were  to  be  anni- 
tiilated  or  broken  up.  and  partitioned  amongst 
tlN)  adjaoeot  couQticn,  what  would  be  dooe  with 
tiie  fuadi  o«i  faandt  It  would  he  for  the  Btate 
to  pruciibe  thdlr  direction.  (9  Cnuach,  48^  62, 

If  tiie  dfetincUoQ  between  public  and  pri?ate 

cor;* )r)il  ions  W  lliat  interests  ure  prelected,  all 
ve  protected.  t>ccauau  there  can  be  no  litintion 

,  wiiboQl  interest.  (4  Wheat .       680.  860.  MO, 

Mr;  '-'M  i:?  Wend..  :m,  834,  3:17.) 

^  a  right  of  action  such  a  property  m  is 
prmect^dT  The  penalty  was  never  reduced  into 
pa«s(9wion.  and  the  Stale  had  a  ritrht  to  defeat 
rem^y  when  it  wh!»  i>oughl  by  a  ^uit  ia  ilN 

Ipini  name.  All  the  points  in  thi»  case  arc  cov- 
by  1  Missouri  Rep..  169  Counties  are 
putiitc  corporaiious.  and  can  be  changed  or 
mndified  at  the  pleasure  of  the  State.  (Breese, 

Plirviis  Rep.,  115.) 
lu  the  cuac  of  the  town  of  Fawlet  private  in- 
terests were  involved:  it  wat  not  intended  to 
throw  the  Mhield  of  protection  over  public  prop- 
|.«rty.    The  public  may  do  what  they  please 
I  villi  their  owu.  A  Legislature  cannot  repeal  a 
charter,  and  take  the  property  of  individuals; 
^  but  if  you  refuse  to  it  the  power  to  control  pub- 
:i !  funds,  yott  atrip  it  of  a  a«eful  and  legal  au- 
r.liKinty. 

_lfr.  R.  John*on  argued  upon  the  same  side, 
Bit  of  his  argument  the  rcporti  r  h:vs  no  notes. 
KKt.  I'krgeaiU,  tor  pUuttUS  in  error,  in  con- 
Hnrilon.  stated  the  facts  in  the  case,  referred  to 
the  act'  of  A.sviMubly,  and  then  argued  that  the 
prurito  in  ihn  Act  of  1835  was  not  a  penally. 
Lihere  was  an  aHemative.  an  option  given  to 
Ih*  railro.nl  company,  either  to  make  Uie  road 
v  directed,  or  to  pay  the  money.    The  nature 
of  (he  proViao  was  perfectly  understood  by  the 
1  -i-fsfure.    The  prerloufl  part  of  the  law  en 
-icted  that  the  companv  ahould  pass  through 
pAvee  towna.   Had  the  utw  stopped  there,  the 
obligation  would  have  Iwon  rotnplete,  undrr 
penalty,  as  it  hi  said  by  the  other  side,  of 
■nrfdlfog  their  charter.  But  the  proviso  makes 
a  fiififerenco.    If  the  company  rhon'<c  to  pay  the 
Lj  mey,  they  may  decline  to  obey  the  enacting 
<  mfw..    The  difference  l)etween  a  law  and  an 
r>4(l*]  aijnx'jncnl  i*',  iliat  *lhe  one  is  bindini: 
j^>^>luieiy.  aud  lUe  other  not  without  an  asucnf . 
.  Bui  here  ^e  <x>m[>any  were  required  to  signify 
-^al  to  the  law,  whicii  sliows  that  the 
««.^.^i«i;»rc  thought  ihey  were  mukiuj^  a  con 
InCL    When  a  State  l>ecoines  a  contracting 
irSary        :>i^wilb  uo  higher  power  than  an 
except  that  sometimes  per«(.»nK  are 
abte  to  contract  who  would  be  unable, 
the  assistance  of  legi^lutioD.    A  confu 
in  some  cases  from  the  same  power 
_  laws  and  contracts;  and  the  diifercnt 
ol  action  must  be  stcadilj  kept  iu  view, 
in  binding,  and  vetHiere  U  no  eicercise 
!:i!ivr  [K  vver.    In  the  case  before  us. 
ly  were  not  bound  ti»a<k^  any  our 
All  that  the  L«egr^%lar»«nla  was. 
i(  tii'-y  did        ;i.;n  '  in  pa.sa  through  the 
'  towutf,  y^igy  ^ouid  not  h^j^y^^lhe  iobecrip- 
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tion  of  $8,000,000.  It  makes  no  difTereix  e.  in 
a  legal  point  of  view,  whether  it  was  or  was 
not  diillcult  to  construct  the  roaii  along  that 
route.  This  circumstance  did  not  alter  the  coa- 
trart.  If  they  had  agreed  in  pay  the  $1,000.- 
000,  the  Legislature  could  not  have  compelled 
them  to  pass  through  the  towns. 

The  Act  of  1S4I)  dcK'S  not  declare  what  that 
of  183d  was.  but  professes  to  auniiulate  it.  But 
the  Legislature  cannot  do  tbia.  They  cannot 
even  construe  the  law,  which  is  the  p4'culiar 

Srovmcc  of  a  court.  There  is  nothing  in  this 
laability  derogatory  to  the  dignity  of  Mar}iand, 
bcc.nise  it  is  conimon  to  all  the  States,  ('ourts 
may  look  at  acts  whicii  are  in  pari  materia,  but 
the  examination  is  only  to  ffuide  their  judg- 
ment, and  not  because  the  Legislature  has  a 
right  to  construe  a  contract  already  nuide. 
When  the  Constitution  of  the  United  Slates 
protects  contrnctH.  it  meanp  that  they  fhall  be 
defined  and  construed  according  to  received 
and  settled  principles;  there  is  no  exce|rtion  of 
irnplieii  f-nTTfracIs  or  those  made  by  States  or 
ct»rporaiioii8.  public  or  private.  Public  corpo 
rations  ha^e  a  right  to  make  contracts  and  to 
sue,  and  there  is  no  exception  of  a  penalty  b^ 
contract,  such,  for  example,  as  a  bond.  This 
court  has  always  acted  up  to  the  letter  and  spirit 
of  the  Constitution,  and  it  isasubfect  of  rejoic 
ing  ihal  itit  opinions  have  found  their  way  into 
the  hearts  of  tiie  people,  and  become  i:uid<>s  of 
action.  In  a  convention  of  the  people  of  i*enn 
sylvania.  which  met  not  long  since,  an  argument 
addressed  to  that  body,  founded  on  the  di-ci> 
ions  of  this  court,  settled  a  question  which  had 
been  much  debated.  It  is  a  principle  that  con- 
tracts must  l)e  interpreted  by  the  judiciary,  and 
this  is  equally  true  of  contracts  uuule  by  indi 
viduals  or  States.  All  the  incidents  of  contracts 
are  protected  also,  aud  no  equivocation  or  sub 
terfuge  will  be  allowed.  The  only  distincticm 
whtdb  can  lie  made  amongst  penalties,  is  regard 
inix  crifnes  and  contracls.  No  one  am  contract 
tocommitacrimc:  it  wouldbe  void.  If  the  Act 
of  1840  impairs  the  obliiration  of  a  contract,  it  is 
nugatory.  Between  individuals,  this  would  1m> 
considered  a  case  of  contract*  and  there  is  iu 
the  law  no  exereiae  of  the  leglslatiTe  power, 
which  would  *have  b<«n  tl>e  case  if  [*547 
Washington  County,  by  it,  had  been  empow« 
ered  to  make  a  contract.  But  this  was  not 
necessary.  The  State  could  contract,  undoubt 
edly,  and  so  could  the  railroad  company,  ao<i 
a  third  party  la  introduced  with  the  consent  of 
both.  A  charter  is  a  contricf :  hut  prf)visions 
aiu  is>oiiieUin<  H  introduced  into  ii  which  are  not 
matters  of  contract.  (4  Wfaeaton.  2:^5.)  In  the 
['resent  case,  llie  acceptance  conipU'ti'd  the  con- 
tract. If  jftu  strike  out  of  tlie  hiu  ihe  wordi 
"for  the  use  of  Washiugloti  t  ounty. "  there  is 
noiliinir  to  show  what  was  io  Im'  done  with  tlie 
money.  But  when  tliis<>  were  iuiscrlixi.  it  pre- 
vented the  Stale  from  claiming  It  for  ber>*elf ; 
\  if  she  had  done  so,  the  raihoad  company  would 
have  been  just ilie«i  in  refusiiii:  to  jiuy.  Here, 
■  then,  were  two  pariit*,  ca«  h  capable  of  con- 
uoc-iiug;  aud  as  to  the  capacity  ot  Wahhiugton 
County  m  to  do,  it  was  held.  In  the  cnm  of 
Tt-rrctt  ((•  Tiii/!"r,  that  the  n-coLrnition  of  a 
power  U)  contract  in  equivalent  to  a  f  renh  griiUt 
of  p<jwer.  A  bond  between  A  and  B  for  the 
\ise  of  C',  admits  ('  s  interchl,  and  suit  nuist  be 
brought  in  the  name  of  the  obligee.    When  a 


Digitized  by  Google 


M7 


SoFBBMB  Oomv  or  TBB  UxiivD  SvAns. 


IMS 


bond  is  ai»igned.  there  is  an  implied  eng^- 
meat  tliat  the  assignor  will  do  nolhiog  to  im- 
pnir  the  inteif  st  of  the  othrr  party.  A  etstui 
cru*'  trust  h^,  in  ecpiity,  u  control  of  the  fund. 
Black  V.  Zaduirie.  decide<l  at  this  term. 

The  Act  of  1835  is,  in  fact,  a  stipulation  for 
/ft  license  to  depart  from  a  prescribed  route.  It 
has  been  said,  by  the  other  side,  that  it  is  a  pen- 
alty, that  the  Legislature  can  release  it,  and  that 
if  it  13  a  contract,  the  Legislature  can  an- 
nul it.  If  it  is  a  penalty,  and  the  State  liit-  re 
leased  it,  the  question  cannot  come  up  here. 
We  have  no  desire  to  say  anything  as  to  the 
power  of  a  State  over  criminal  penalties,  such 
as  that  la  10  Wheaton.  it  is  said  that  Wash- 
ington County  'waa  not  a  party  to  the  contract. 
But  it  8eenis  to  be  conceded  that  if  it  wr  re  not 
for  the  Act  of  1840,  there  would  be  no  opposi- 
tion to  the  ctalm.  There  was  a  tine,  tneo, 
when  Wjishinglon  C'^nnty  had  an  interest,  and 
this  remained  at  the  iustiiulion  of  the  suit.  If 
the  State  of  Maryland  were  to  receive  the  money 
as  the  plaintiff  ui  the  (H!i<5e  perhaps  we  could 
not  legally  coerce  her  to  iiay  it  to  Washington 
County.  But  she  would  be  morally  bound  to 
do  Ro.  The  moment  that  the  railroad  company 
dclcruiiueU  not  to  pitss  through  thu  three  towns, 
Washington  County  acquired  a  right.  The 
trustee  and  the  party  bound  have  concurred  to 
destroy  the  contract,  and  it  is  only  in  conse- 
quence of  this,  that  Washington  C  ounty  does 
not  stand  as  it  did  at  first.  It  has  been  eaid 
that  the  Legislature  could  take  away  the  rem- 
edy hv  whiclt  tlie  eontrat  f  w-.i^  to  be  enforced. 
But  the  decisions  of  this  court  are  umform, 
that  a  Legislature  cannot  take  wmvf  a  rieht, 
under  pretens<'  of  affectin^^  the  remedy.  The 
last  case  upon  this  point  in  BroMon  v.  Keime 
(1  Howard.  811). 

If  the  law  impair';  a  rrmrdy  or  varies  a  con- 
tract a  hair's  breadih,  it  Ih  void;  and  it  makes 
no  difference  whether  it  is  a  general  or  a 
548*]  *8peclal  !:nv  In  thr>  case  before  ns, 
the  plaintiffs  arc  put  in  a  worse  situation  than 
th^  were  before,  and  the  same  thing  is  intended 
to  be  accomplished  as  if  a  law  had  been  fwaied 
forbidding  them  to  bring  a  suit. 

It  is  said  that  Waahlngton  County  is  a  pub- 
lic municipal  corporation,  and  therefore  within 
the  control  of  the  I^egisialure.  But  in  the  Act 
of  1886,  thete  was  no  reservation  of  power 
upon  this  ground.  It  may  be  that  the  votes  of 
«omti  few  persons  were  required  to  pass  the  law, 
who  would  not  have  voted  for  it  if  any  such 
reservation  had  been  made.  Men  canuol  Ix; 
such  general  philanthropists  as  to  give  up  the 
interests  of  their  own  inunediate  iieighlxirhood. 
Suppose  Washington  County  to  have  said,  if 
yon  take  away  the  road  from  us.  you  must 
make  compensation.  In  such  ca'-r,  tlie  l  iw 
would  not  have  been  passed  with  a  reservulion 
in  it  like  the  one  just  spoken  of.  And  If  it  be  a 
contract,  it  is  violated  for  the  benefit  of  the 
railroad  company.  The  argument  on  the  other 
side  goes  to  the  extent  that  every  contract, 
made  by  a  public  municipal  corporation,  is  be 
yond  the  pale  of  the  Constitution.  There  is  no 
decision  of  this  oouit  that  auch  a  charter  and 
property  can  be  taken  away.  One  of  the  com- 
plaints in  the  Declarution  of  Independence  is, 
that  charters  wen-  taken  away;  and  this  prac- 
tiro,  in  pnrf,  produced  a  revolution  in  England. 
By  Lhia  argument,  they  may  all  be  swept  oil; 
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and  such  corporations  may,  moreover,  be  asked 
what  they  are  going  to  do  with  their  property. 
It  }iriv  been  said,  that  supposing  it  to  tie  a  fnn. 
trHci,  it  cannot  inure  to  the  benetit  of  Wa^bing- 
ton  County.  But  an  implioatioB  caiukol  be 
made  contrary  to  what  is  expressed,  or  wjjni 
is  just  and  right.  What  Wa.'shinjrton  Coun;)- 
is  going  to  do  with  the  money  is  of  no  concert) 
to  the  railroad  company,  the  true  defendant  in 
this  case.  It  may  educate  the  poor  with  it ;  it 
may  pay  debts,  or  it  may  erect  a  monument  to 
that  glorious  clause  in  the  Constitution  whidi 
enables  It  to  assert  its  rights  in  this  court 

Ur.  {JUeS  JuMfiu  Taksy  delivered  the  opia- 
ion  of  the  court: 

The  question  brnnL'ht  liefore  the  t-ourt  1y 
ttiis  writ  of  error  depends  upon  the  construc- 
tion and  effect  of  an  act  of  the  General  Assem- 
bly of  AI:iryland,  passed  at  December  serv«ion, 
iHiio,  entitled  "An  Act  for  the  Pramutioo  of 
Internal  Improvement" 

The  original  charter  of  the  Baltimore  and 
Ohio  liailfuad  Company  authorixed  it  to  coo- 
Struct  a  railroad  from  Baltimore  to  some  soils- 
blc  |>oinf  on  the  Ohio  River,  without  prwctib- 
ing  any  particular  route  over  which  tiie  rmiL 
was  to  pas.^:  leaving  the  whole  line  to  the  judg- 
ment and  discretion  of  the  company.  But  by 
the  act  above  mentioned  tlie  iState  proposed  to 
subscribe  $3,000,000  to  its  capital  stock.  pn>- 
vided  the  company  assented  to  the  provisioo* 
of  that  law ;  and  among  other  provisions,  this 
an  of  Assembly  rcquli:;pd  the  mad  to  paw 
through  Cumlicrrand.  Haeorstown,  and  Boons- 
borough  :  and  provided  abo  that,  if  the  road 
was  not  kxated  in  the  manner  therein 
^pointed  out.  the  company  "should  [,*649 
forfeit  f 1.000,000  to  the  State  for  the  use  of 
Wsf h  i n  'zt on  f  'o n n  f  ^-  " 

The  tow  ns  ot  Cumberland,  Uagerstown.  aad 
Boonsborough,  toe  all  slluitted  m  Maiylaiid; 
tin  first  in  Alleghany Oonn^,aad the twoj^Uct 
in  \V  a.siiington. 

This  law  waa  assented  to  bj  the  company, 
and  became  obligatory  upon  it,  and  the  fum 
proposed  wa«  Muljdscribcd  by  the  Slate:  bul  for 
reasons  whidi  it  is  not  necessary  here  to  men 
lion,  the  company  did  not  locate  the  mad 
through  Hagerstown  or  Boonfiborv.>ugh.  nor 
pass  through  any  part  of  Waslungton.  on  its 
way  from  Harper's  Ferry  to  Cumberland.  ti 
which  point  the  road  has  been  made;  and  this 
suit  was  thereupon  brought,  at  the  instance  of 
the  commissioners  of  Waahiugton  County,  in 
the  name  of  the  Btate,  for  the  use  of  the  county, 
to  recover  the  :f  1.000.000  above  m«ntionfC- 
Aftcr  the  stiit  had  been  ioMituted,  the  State,  at. 
December  session,  1840.  passed  a  law  Tt^iealin^ 
-~  Trmrh  of  the  Act  of  a.s  requirni  ti:: 

company  to  locate  the  road  through  Usgtrs- 
town  and  Boonsborough.  and  remitting  tbr 
fnrfrifnrr  of  the  |1. 000. 000,  and  din  r«ing  ar.~ 
suit  m&tituted  to  recover  it  to  be  di^oatioued 

The  commlsstoncrs  of  Washington  Coun^, 
however,  at  whose  instance  the  action  was 
brought,  insisted  that  the  money  was  dne  to 
the  county  by  contract,  and  that  it  was  not  in 
the  power  of  th*  Stnte  to  relea.s«?  it;  and  upi^n 
that  ground  coniiimtii  to  prosecute  the  »uit,  aiid 
the  Court  of  Ap)H»u  of  the  States  havlac  4^ 
cided  against  the  claim,  the  CMS  k  hnm|^ 
here  by  writ  of  error. 
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I'Ddoubtedly.  if  the  money  was  due  to  Wash- 
iiieton  County  by  contract,  the  Act  of  1840. 
which  ahopether  takes  away  the  remedy,  would 
N- inoperative  and  void.    But  even  if  the  pro- 
riaons  upon  this  subject  in  the  Act  of  1835 
fMild  be  regarded  as  a  contract  with  the  rail- 
mad  company,  it  would  be  difficult  to  main- 
uin  that  ihe  county  was  a  party  to  the  agree- 
ment or  that  it  acc^uired  any  private  or  sepa- 
ntt  interest  under  it,  distinct  from  that  of  the 
Stale.   It  was  certainly  at  that  time  the  policy 
of  the  State  to  require  the  rr)ad  to  pass  through 
'ibe  places  mentioned  in  the  law,  and  if  it  failed 
lo  (In  to.  to  appropriate  the  forfeiture  to  the 
Bieof  the  county.    But  it  cannot  l)e  presumefl 
Ikttin  makinffthisappropriiilion  tlie  Legisluturi' 
WW  goveme<i  merely  by  a  desire  to  advance  the 
ktaat  of  a  single  county,  without  any  refer- 
■oeto  the  interests  of  the  rest  of  the  State.  On 
ll^e  contrary,  the  whole  scope  of  the  law  .shows 
that  U  was  Ie^Klatin^  for  State  purposes,  mak 
large  Hp|ip>prialions  for  improvements  in 
li  places;  and  if  the  p()licy  which  at 
lime  induced  it  to  prescrilx;  a  particular 
for  the  road,  and  in  case  it  was  not  fol- 
lowed to  exact  from  the  company  $1  .tKK),000  and 
dmle  it  to  the  use  of  W»ishington  County,  was 
•fio'wards  discf)vere<l  to  l»e  a  mistaken  one,  and 
B»!y  lo  prove  highly  injurious  to  the  ri*si  of  the 
9ute,  it  bad  unquestionably  the  power  to  change 
Ih  policy,  and  allow  the  company  to  pursue  a 
150*]  liiflerenl  course,  and  to  'release  it  fn)m 
tioWigalions  both  as  to  the  direction  of  the  road 
■d  the  payment  of  the  money.    For,  in  doing 
Ui.  it  wan  dealing  altogether  with  matters  of 
nblic  cnnrem.  and  interfered  with  no  private 
%bl;  for  neither  the  commissioners,  nor  the 
oantr.  nor  any  one  of  its  citizens,  had  ac- 
(idted  any  separate  or  private  inten^t  which 
''■'fid  be  maintained  in  a  court  of  justice. 

H  relates  to  the  commissioners,  they  are  not 
Aiued  in  the  law,  nor  were  they  in  any  shape 
trties  to  the  contract  supposed  to  have  Ik'cu 
Mde,  nor  ia  the  money  declared  to  be  for  their 
».   They  are  a  corporate  iMxiy,  it  is  true,  and 
members  who  compose  it  are  chosen  by  the 
Ic  of  the  county.    But  like  similar  corpo- 
■ri««  in  every  other  c<Kintv  in  the  State,  it  is 
.*<-<l  for  the  purposes  of  government,  and 
•**!  with  certain  defined  and  limited  pow- 
>  lo  enable  it  to  |>erform  thoKC  public  duties 
Mrh,  according  to  the  laws  and  usages  of  the 
are  always  entrusted  to  local  county 
inala.     Formerly  they  were  api>oinle<i  in 
Cbe  counti<«  annually,  by  the  executive 
iment  of  the  government,  and  were  then 
the  Levy  Cotirt  of  the  county; 
of  the  counties  they  are  still  con- 
tn  that  manner,  the  Ijegislalure  com- 
ly  retaining  the  old  mode  of  appointment, 
reefing  an  election  l»y  the  [jeople,  as  the 
n*  of  any  jmrticular  county  may  prefer. 

Narevcr  chosen,  their  powers  and  duties 
npon  the  will  of  the  Legislature,  and 
lised  and  changed,  and  tiie  manner  of 
r"intment  regulated  at  the  pleasure  of 
And  if  this  money  had  iKfen  received 
the  niilroad  company,  the  commission- 
'  t)        orporate  capacity,  would  not  have 
to  it.  and  wuld  neither  have  re- 
!»unwd  it,  nor  have  dlrecl«'d  the 
vi.i.  II  it  shr)uld  l)c  applied,  tuilcss  the 
had  seen  tit  to  enlarge  their  ix)wers  and 
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commit  the  money  to  their  care.    If  it  was  ap 
plied  to  the  use  of  the  county,  it  did  not  by  any  . 
means  follow  that  it  was  to  pass  through  their 
hands,  and  the  mode  of  application  would  havb 
depended  altogether  upon  the  will  of  the  State. 

This  corporation,  therefore,  certainly  had  no 
private  corporate  interest  in  the  money,  and 
indeed  the  suit  is  not  entered  for  their  use,  but 
for  the  use  of  the  county.  The  claim  for  the 
county  is  equally  untenable  with  that  of  the 
commissioners,  'the  several  counties  are  noth- 
ing more  than  certain  portions  of  territory  into 
which  the  State  is  divided  for  the  more  conven- 
ient exercise  of  the  powers  of  government. 
They  form  together  one  political  b(xly  in  which 
the  sovereignty  resides.  And  in  pas-sing  the 
law  of  lb;}."),  the  people  of  Washington  County 
did  not  and  could  not  act  as  a  community 
having  separate  aiul  distinct  interests  of  thefr 
own,  but  as  a  portion  of  the  sovereignty;  their 
delegates  to  tlje  Creneral  Assembly  acting  in 
conjtinction  with  the  delegates  from  every 
other  part  of  the  State,  and  legisliilintr  for  pub- 
lic and  State  purpmes,  and  the  validity  of  the 
law  did  nf)t  depend  iipon  their  as-^ent  to  its 
provisions,  as  it  would  have  been  eqtially  ob- 
ligatory upon  them,  if  *e very  one  of 
their  delegates  had  voted  against  it,  providetl 
it  was  j)as.sed  by  a  constitutional  majority  of 
the  General  Assembly.  And  whether  the 
money  wjvs  due  by  contract  or  otherwise,  it . 
must,  if  received  and  applied  to  the  us4*  of  the 
county,  have  yet  been  received  and  applied  by 
the  State  to  public  purpos<i8  in  Ihe  county.  For 
the  county  has  no  separate  and  corporate  or- 
ganization by  which  it  could  receive  the  money 
or  designate  agents  to  ret;eive  it  or  give  an  a<'- 
qulttance  to  the  railroad  company,  or  determine 
upon  the  uses  to  which  it  should  be  appropri- 
ated. We  have  alrea<ly  seen  that  the  corpora- 
tion of  commissioners  of  the  county  had  no 
stK'h  power;  and  certainly  no  citizen  of  the 
county  had  any  private  and  individual  proper- 
ty in  It.  It  must  have  rested  with  the  St^iteso 
lo  dispose  of  it  as  to  promote  the  general  inter- 
est of  the  whole  comnuinity,  by  the  a<lvantage8 
it  l)estowed  u|K»n  this  particular  portion  of  it. 

Indeed,  if  this  money  is  to  be  considered  as 
due,  either  to  thecommi.ssioners  or  to  the  coun- 
ty, by  contract  with  the  railroad  company,  so 
that  It  may  be  recovered  in  this  suit,  in  opposi- 
tion to  the'  will  and  policy  of  the  Stale,  it  would 
follow  ncces.Hanly  that  it  might  have  been  rc- 
lease<i  by  the  parly  entitled,  even  if  the  State 
had  desired  to  enforce  it.  And  if  the  Stale  had 
adhered  to  the  policy  of  Ihe  act  in  question, 
and  supposc<l  it  to  be  for  the  public  Interest  to 
insist  tiiat  the  road  should  pass  along  the  lino 
prescrilx'tl  in  that  law,  or  the  c<mipany  be  com- 
pelled to  pay  the  million  of  dollars,  according 
to  the  con.slruction  now  contended  for,  the  com- 
missioners of  the  coimty  might  have  counter- 
acted the  wishes  of  the  Slate,  and,  by  reletising 
the  company  from  the  obligation  to  pay  this 
money,  allowed  them  to  l<H-ate  the  roivd  upon 
any  other  line.  And  if  the  constniction  of  the 
nlainlilT  in  error  l)e  right,  the  Legi.slature  of 
Slaryliiud.  in  a  cjise  where  the  whole  iH.'ople  of 
the  Slate  had  l)ecome  so  deeply  concerned  by 
the  large  amount  8ul>scribed  to  the  capital  stock 
of  the  road,  that  its  successor  failure  must  seri- 
ously affect  the  interesta  of  every  part  of  the 
State ;  and  where  the  improvement  was  regard- 
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ed  of  the  higliest  importance  to  its  general 
commercial  prosjKTity;  it  deliberately  deprived 
itself  of  the  power  of  exercising  any  future  con- 
trol over  it,  and  left  it  to  a  hingle  county  or 
county  corporation  to  decide  upon  the  course  of 
the  road,  and  either  to  insist  on  the  line  pre- 
scribed b}'  the  Legislature,  or  to  release  the 
company  from  the  obligation  .to  pursue  it, 
without' regard  to  the  wishes  or  interest  of  the 
rest  of  the  Stale.  Whether  the  million  of  dol 
lars  was  reserved  by  contnict.  or  inflicted  as  a 
penally,  such  a  construction  of  the  law  cannot 
be  maintained. 

But  we  think  it  very  clear  that  this  was  a 
IH?nally.  to  be  inflicted  if  the  railroad  com- 
pany did  not  follow  the  line  pointed  out  in 
the  law.  It  is  true,  that  the  Act  of  1835, 
which  changed  in  some  important  particulars 
the  obligations  imposed  by  the  original  charier, 
would  not  have  been  binding  on  the  company 
without  its  consent;  and  the  Ist  section,  there- 
fore, contains  a  provision  re(]uiring  the  con- 
552*]  sent  *of  the  company  in  order  to  give  it 
validity.  And  w  hen  the  company  af^entcd  to 
the  proposed  alterations  in  their  charter,  and 
agreed  to  accept  the  law.  it  undoubtedly  be- 
came a  contract  between  it  and  the  State;  but 
it  was  a  contract  in  no  other  sense  than  every 
charter,  whether  original  or  supplementary,  is 
a  contract,  where  riglits  of  private  property  are 
ac(iuired  under  it.  Yet,  all  hough  this  supple- 
mentary charter  was  a  contract  in  this  sense  of 
the  term,  it  d<x*s  not  ])y  any  means  follow  that 
the  Legislature  might  not.  in  the  charter,  im- 
pose duties  and  obligations  u|)on  the  company, 
and  inflict  penalties  and  forfeitures  as  a  pun- 
ishment for  its  «lisolM'dience,  \ahich  might  be 
enforced  against  it  in  the  form  of  criminid  pro 
cee< Hugs,  and  as  the  piinishm<  iit  f»f  an  ofTenH- 
against  the  law.  Sm  h  pnial  provixions  are 
to  bf  found  in  many  <  hiiilerf.  and  we  are  not 
aware  of  any  ra^e  in  wliii  b  iIm-v  hav*-  Ik-j-h  held 
to  Im-  mric  maUcrs  ol  coniract.  And  in  ihc 
ca*<e  Ix'forr  iIk*  cdurt.  the  liiiigna;:e  of  tin*  law 
requiring  the  ct)in!>aiiy  to  Iih-jiIi-  the  rnn<l  so 
as  to  pas".  tliKMiL'h  tin-  places  iluTciii  mention 
etl.  is  ci-rtainlv  nni  tin-  laiisruagj-  of  contnict, 
but  it  i>'  cvidi  nlly  mrit  ilatoiy.  mid  in  the  excr 
ciiK' t>r  Irgislaiivj-  |M»v\<  r.  and  ii  iv  niiidi-  the 
duly  of  tlii'comp  iny.  in  caM-thry  av<icni  to  the 

f»rovi»ion- of  that  law,  to  na^s  through  Cum 
lerlaiid.  IbiLTislown,  and  lloonolMtrouL'h :  and 
iflhi  y  fail  to  do  so.  the  fine  of  l^l .OOo.OOO  is 
impON4  (I  as  a  punishmt-nt  for  the  olTensc  And 
a  pritvisi-in.  as  in  this  case,  that  lli<- party  shall 
forleit  a  piotit  ular  sum.  in  case  he  dm-s  not 
piTforman  ad  required  by  law,  has  always,  in 
the  const  riicli«>n  of  statutes.  Iwvn  reganied  not 
as  a  contract  with  the  dclintpicnt  |)arty.  but  as 
the  puni'>lim(-nt  for  an  offense.  Undoubtedly, 
in  the  case  of  individuals,  the  word  forfeit  is 
construed  to  be  the  lan^uair*-  r)f  (Miniract.  be 
cause  contract  is  tin-  only  modi-  in  which  one 
person  can  iK'Come  liable  to  pay  a  f>enalty  lo 
an(»ther  for  a  breach  of  duty,  or  the  failure  to 
perform  an  obligation.  In  leiiislalive  proceed- 
mgs,  however,  the  construction  is  otiierwise, 
and  a  forfeiture  is  always  to  Ik-  regarded  as  a 
punishment  inflicted  for  a  violation  of  some 
duly  enjoined  upon  the  parly  by  law;  and 
such,  very  clearly,  is  the  meaning  of  the  word 
in  the  act  in  question. 

In  this  aspect  of  the  case,  and  upon  this  con- 


struction of  the  act  of  Assembly,  we  do  not 
understand  that  the  right  of  Uie  State  lo  rele&ee 
it  is  disputed.  Certainly  the  power  to  do  so  is 
too  well  settled  to  admit  of  controversy.  The 
repeal  of  the  law  imposing  I  he  penalty,  is  cf 
itself  a  remission.  (1  Cranch,  KM;  5  Cranrh, 
281 ;  6  Cranch.  203,  329.)  And  in  the  case  of 
T/te  United  Staks  v.  Morris  (10  Whcjil..  2H7i 
this  court  held.  Uiat  Congress  bad  ck-arly  \ht 
IK)wer  lo  authorize  the  Secretary  of  the  TrM»- 
ury  to  remit  any  penalty  or  forfeiture  incurn-d 
by  the  breach  of  the  revenue  laws,  either  be- 
fore or  after  judgment :  and  if  remitted  bef(»rt! 
the  money  was  actually  paid,  it  embmced  the 
shares  given  by  law  in  such  cascM  to  the  offirt^ 
of  the  customs,  as  well  as  the  share  of  the 
United  Stales.  The  right  to  remit  a  pen&ltj 
like  this  stands  u[K)n  the  same  principles. 

•  We  are,  therefore,  of  ojnnion,  that  the  [•553 
law  of  ISJ^O.  tiereinbefore  mentioned,  did  nM  im 
pair  tftr  obligation  of  a  eontraJL  and  that  f,';< 
judgment  of  the  Court  of  Apptw*  of  Marylin: 
munt  lie  affirmed. 

Clted-lO  How..  417. 535: 16  How..  408;  9  W»ll,sn 
II  Wall.,  95. 


JAMES  STIMPSON.  Plaintiff  in  Error. 

V. 

WESTCHESTER  RAILROAD  COMPANY 

Certiorari,  motion  for — exemption*  to  ehar^  •/ 
court  nhould  he  itj^eifie — exee^ptiont  crrtifie* 
vnder  iteal  not  amended  on  certiorari — errvr 
in  framing  exceptions  not  corre^itd  here. 

The  38th  rule  of  court  f<»rl>l<!«  the  ln<M*rtton  of 
whole  of  the  ohHrve  of  thei-ourt  Xi\  the  Jiirr  tn  \ 
trencral  bill  of  exeepl  ionfi.  but  requin-9  tbmi  tik 
pur!  exwpted  to  phaii  Ik?  KiH'elt*cull>  (K-t  out. 

Thfseonri  hH«  not  the  iH)werto  »H>rrcft  any  rmir 
or  nini-'ikion!«  wtiieh  tnay  hn\  c  l>e<-n  tnndo  in  tift 
(.'In  ult  Court  in  rrtunliiir'the  exwpti«»n:  nor  CM  t 
r<  »nird  any  piirt  of  the  eharye  ha  the  iiul>ject  m«tt« 
of  n'vision.  nnlew  the  JikIktr,  or  one  of  tb^'in.  crt 
tifv  uiiiler  his  liiat  it  whs  excepted  to  ml  til 
trial  , 

If  the  onii>f>inn  of  n  part  of  tlw-  charfT>.  wliM 
WHS  in  fHct  I  ni)irae«'d  in  the  exeeption.  \*  a  MCij 
elerieal  ermr,  the  imrfy  will  l)e  entitled  to  a  « 
Unrnti,  upon  produciuif  a  copy  of  the  ejicrpliua 
i  properly  eerilHed.  ' 

Iliit  In  no  i'M^v  can  the  exception  c«  rti(*rd 
the  >ieal(i  of  the  Judtres  of  it^  CXrvuit  Coat 
ylteied  or  amended. 


ASI  GGESTION  was  made,  in  ihh 
iliminution  in  the  riHx>rd.  and  a  n»oi 
a  certiorari  to  bring  up  the  charge  which 
court  delivered  to  the  jury  on  the  trial  of 
!  cause  in  the  Circuit  Court  of  the  United  SUiH 
for  the  Eastern  District  of  Pennnylvania. 

Mr.  Chief  Junticet  Tanky  delivervU  the  foIlM 
ing  opinion  of  the  court : 

The  plaintiff  in  error  in  this  ca 
that  there  is  diminution  in  the  rrconl.  W 
ting  the  charge  to  the  jury  whidi'Wiv^ 
cred  at  the  trial  by  the  Circuit  Court,  and] 
for  A  certiorari,  that  it  may  be  set  out  al  * 
and  apjwndetl  to  the  record. 

8o  much  of  (he  charge  ot  the  < 
excepted  to  at  the  trial,  is  iDserled 
as  it  now  stands;  and  by  the  Sftl;  ik 
court,  adopted  at  Jauuary  Xenu,  too^^H  vi 
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onJered.  that  thereafter  "  the  judges  of  the 
rircuit  and  district  courts  do  not  allow  any  bill 
of  exceptions,  which  shall  contain  the  charge 
of  (iw  eoQii  At  targe  to  the  jiuj*  In  trials  at 
common  law,  upon  any  general  exception  to 
the  whole  of  such  charge.  But  that  the  party 
excepting  be  required  to  state  distinctly  the 
wTcniI  matters  in  law,  in  such  charge,  to  which 
hci'scepts;  and  that  such  matters  of  law,  and 
ihixst?  only,  be  inserted  in  the  bill  of  eioeptiODB, 
«od  allowed  by  the  court." 

TTie  record  now  before  us  contains  as  much 
'if  fhrr  (  iiur^rf  iiA  is  authorized.  h\  this  rule,  to 
tie  iofieried  ia  the  exoepiioa,  and  the  motion 
fwMeerihmri  mint  therafore  be  orerraied. 

5!^*]  *Mr.  J,  R.  /n|j^r«oU  afterwards  filed 
asd  rmd  in  open  court,  the  following  suggestion 
fa  .vrilins.  to  wit : 

lo  the  prioled  record,  a  mere  omission  is 
mde  of  a  portion  of  the  maniucript  charge. 
1  After  the  rcfcrenr  c  to  Etans  v.  Jardan  (9 
Cr&acb,  201,  printe<i  record,  p.  80,  near  the 
bottom  of  the  page),  there  are  four  and  a  half 
r&rr^  of  iiinnu8cript  (pag«'S  26.  27.  28.  20.  30). 
1  On  page  27  of  the  manuscript  are  these 
wdids:  '*  ft  thm  appears  that  the  Act  of  1889 
L'l^  only  one  step  beyond  those  of  1832  and 
IS36.  ancl  is  a  deaA  letter,  if  il  protects  the 
p^non  who  haspufchasefl.  constructed,  or  tued 
Ik-  machine  invente<l. "  f-:^- . 

A  memorandum  imiiorM  ii  by  Juilge  JBaldwin. 
"  Sfimpfni  V.  We^tcTiesi&r  Railroad  Company. 
Ej  (pdons  to  the  charge."  In  this  memoran- 
in-  found  the  following  words:  "7  sec. 
Ac  of  ih:$9  ft<(.y(»  oti\y  one  stop  beyond  those  of 
I^and  1836,  imd  is  dead  letter* so  farispro- 
twtion  against  such  subsequent  use." 

•1  On  page  30  of  the  manuscript  charge  are 
ihtw  words:  '*  In  the  riu«<'  before  us,  it  clearly 
appearH  that  the  dcfeadants  oou>»tructud  tjieir 
railroad  w^ith  the  plaintiff's  curves,  in  1884,  one 
Jar  or  more  before  the  plaintiff's  application 
ror  bit  renewed  patent,  consequently  they  may 
c«ta»ie  ite  use  without  liabliity  to  the  plaint- 
iff." 

The  wme  memorandum,  indorsed  by  Jud{je 
Bt'lAiii.  erjritaiiis  tln-se  words;  "  Ah  dcfend- 

wujuuie  railroad  in  18)Hi,  they  may  continue 

Tliii-i  it  will  be  ixTfcived.  the  very  points  ob- 
jctrted  to  in  writing,  and  the  writing  received 
sad  sdmitted  to  be  such  by  Judge  Baldwin,  are 
"mitted  in  cofiyin;?  the  ehnr^e  at  the  clerk's 
^ae  at  Philadelphia.  The  langu^e  of  the 
cltftrge.  as  written  out.  is  eomewnal  more  ex> 
■Tj  ltti  than  that  f)f  a  memorandum  hastily 
awdcwhiJe  it  was  delivered,  but  it  is,  through- 
Mt.  nhitantlany.  and  in  part,  Hteratly  the 

The"  imponant  question  "  in  the  ca.'ie  was, 
tV  defendants'  right  to  use,  after  the  date  of 
tivp  ^cond  patent,  the  specific  niacliine  con- 
ttruck-d  and  used  by  them  before  the  date  of 
1^  patent.  This  question,  according  to  the 
printed  record,  is  not  derirh  nt  all,  nor  left 
to  the  jury,  nor  ;iny  result  arriv«;d  at  m  regard 
toit 

I    Tbe  whole  charge  is  not  wanted,  but  only 
parts di&tincly  excepted  to  at  the  moment, 
^iBidTertentlv  omitted  by  a  copyist. 

Itti obvious,  Besides,  that  the  charge,  or  the 
ftigmtm  of  a  charge  printed,  is  not  only  ellip- 


tical,  but  insensible.  The  jtid^  8ay8(page  80): 

"Another  importanf  rfM('stii)n,'\V:c.,yef  nofnies- 
tion  appears.  Tlic  manu.M  ripi  must  be  consulted 
in  order  to  give  meanini;  or  object  to  the  phrase. 

The  counsel  for  the  defendant  in  error  would 
probably  learn  with  some  surprise,  that  this 
application  has  bera  refused.  In  the  paper 
book  which  that  counsel  has  caused  to  l>e 
printed  (page  3).  third  paragraph,  the  7th  .section 
of  the  Act  of  1839  is  quoted,  and  supjioMed 
*by  points  and  references.  All  this  is  [*55<> 
without  object  or  origin  in  the  printed  record. 
The  source  of  it  is  dried  up  by  the  omission  of 
the  copyist.  So  page  4  of  that  paper  book. 
No.  6,  • 'under  the  Act  of  1830,  i&c. "  These  re- 
marks are  applioible  only  to  tin  omitted  parts 
of  the  charge. 

The  counsel  for  plaintiff  in  error,  who  now 
moves  for  a  ind'oniri.  was  not  present  at  the 
trial,  but  his  colleague,  who  tried  the  cause,  in- 
forms him  that  the  judge  undertook  to  put  the 
whole  charge  on  the  record,  and  the  concluding 
words  along  with  iU  Thus. 

1.  The  whole  diarge,  under  the  promise  of 
the  jn  lif  oui^ht  to  Imj  a  part  of  the  record. 

2.  riie  omitted  parts  in  the  printed  record 
arc  the  essence  ana  substance  of  the  case,  ad- 
mitted l)y  the  jutlge  to  be  such,  and  specifically 
excepted  to  at  the  moment. 

8.  The  whole  ditliculty  arises  from  a  mere 
inadvertence  of  a  clerk. 

4.  Extreme  injustice  will  be  done  if  the 
clerical  omission  be  not  corrected. 

6.  Were  the  judge  living,  verbal  explanations 
might  be  given  by  him,  but  not  more  precise, 
perhaps,  than  the  written  indorsement  or  the 
memorandum  of  connwl. 

Finally,  the  printed  record  shows  that  the 
judjre  put  the  case  on  two  points: 

First,  was  the  second  | latent  void? 

The  jud;^e  decided  that  it  is. 

Second,  if  the  second  patent  were  not  void, 
then,  can  the  plaintiff  recover,  when  the  specific 
machine  used  by  the  defendants  was  first  made 
D  nd  used  by  them  before  the  second  patent  was 
taken  out? 

This  second  point,  according  to  the  printed 
record,  the  judL'^c  states,  l)ut  does  not  decide,  or 
put  in  such  shape  as  to  let  the  jury  decide.  His 
conclusion  is  omitted,  while  his  premises  are 
stated.  And  a  correction  of  this  U  the  subject 
of  the  certiorari.  Mr.  IngeraoU  then  moved 
the  court  for  a  writ  of  eeriiorari  to  be  directed 
to  the  judges  of  the  Circuit  (^nurt  of  the  United 
Slates  jfor  the  likistern  District  of  Punosvlvaoia, 
commanding  them  to  certify  forthwith  what* 
ever  errors  and  omlsdiMis  shall  be  found. 

Upon  which  motion,  JIfr.  Chief  JvtticeTAStKr 

delivered  the  opinion  of  the  court: 

A  motion  was  made  at  a  former  day  of  the 
present  term  for  a  c<  rtioniH  to  bring  up  the 
charjre  delivered  liy  liie  Circuit  Court  at  the 
trial,  to  be  set  out  ul  length,  and  ap|>ended  to 
the  record.  This  motion  was  overruled  for  tlie 
reaRf)n  then  stated  liy  the  court. 

The  motion  has  since  been  revived,  and  a 
copy  of  what  purports  to  have  been  tlie  ( har^ 
of  the  court  nr  length  li>i«  h^-en  produced,  in 
order  lo  bhow  iiiat  a  material  point  in  it  has  not 
been  inserted  in  the  'exception,  as 
brought  up  in  the  record;  and  some  memo- 
randums in  the  handwriting  of  the  late  presid- 
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jDg  judge  of  the  CIrcut  Court  have  also  been 
laid  iK'fore  this  court  for  the  purpose  of  showinp 
that  an  exception  was  reservea  to  the  part  of 
the  charge  above  referred  to. 

In  relation  to  the  exception  stated  in  the  rec- 
ord, the  court  think  it  proper  to  say.  that  it 
containH  a  great  deal  of  argument  which  is 
altogether  out  of  place  in  an  exception,  and 
contrary  to  the  directions  of  this  court  as  given 
in  the  88lh  rule.  And  it  would  appear,  from 
the  copy  of  the  charge  produced  in  support  of 
this  motion,  that  while  much  of  the  argument 
of  the  Circuit  Court  has  lieen  improperly  in- 
aerte<i,  the  matter  of  law  which  the  argument 
was  intended  to  prove,  and  upon  which  the 
jury  were  instructed,  is  omitte<l.  But  this  cdhrt 
has  not  the  power  to  correct  any  errors  or 
omissions  that  may  have  been  made  in  the  Cir- 
cuit Court  in  frammg  the  exception;  nor  can 
we  regartl  any  part  of  the  charge  as  the  subject 
mutter  of  revision  here,  unless  the  judges,  or 
one  of  them,  certify,  under  his  seal,  that  it 
was  excepteil  to  at  the  trial.  If  the  portion  of 
the  charge,  in  relation  to  which  the  diminution 
is  suggested,  was  in  fact  embraced  in  the  ex- 
ception, ami  the  omission  of  it  is  a  clerical 
error,  then,  upon  producing  here  a  copy  of  the 
exception  projMjrIy  certifiwi,  the  plaintiff  in 
error  will  be  entitled  to  a  certiorari,  in  order 
to  supply  the  defect.  But  we  can  in  no  respect 
alttT  or  amend  the  exception  certified  under 
the  seals  of  the  judges  of  the  Circuit  Cdurt, 
either  by  referring  to  the  charge  at  length,  or 
the  notes  of  the  presiding  judge;  and  as  the 
cai^  is  now  presented,  the  motion  must  be 
refused. 

cited -11  How.,  158;  3  Wood.  4  M..  S37  ;  II  Bank. 
Reg.,  157. 


THE  UNITED  STATES.  Plaintiffs, 
r. 

WILLIAM  H.  FREEMAN. 

Contttruction  of  ntatutr^ — brevet  qfftfrrnof  tnnn'nf 
corjw,  pity  ami  evwluimmt* — double  ration*. 

Statutes  (m  pari  mrUfria  should  Ik»  tukon  Into 
conftldfrtttion  in  t'oiiKtruinjf  u  liiw.  If  h  thiii«  c«iii- 
taiiKMi  in  ii  Hu)MM-<|ur>nt  8tittiitvt>c  within  the  reason 
of  a  former  stutut*-.  it  fthnll  bo  taken  to  lie  within 
the  iiioHninir  nf  that  HtMtute. 

An*!  if  It  cun  bo  jnithen-tl  frfun  n  subpoquont 
statute  in  jinri  matrrin  what  iiic^ininK'  the  Ix'kIs- 
lHtur<>  Httucbed  to  tin*  words  of  h  former  stHtute, 
tblM  will  amount  to  a  le^isiulive  det^ianition  of  its 
meuninK.  and  will  K^vern  the  uonstructlun  of  the 
first  statute. 

The  iixttnlnir  of  the  I/CKi^Iature  may  l)e  extende<l 
beyondthe  preeiw  wurdu  used  in  the  law,  from  the 
reason  or  motive  u|m>ii  which  the  I>4-Ki)*lature  pro- 
ceeded, from  the  ••nd  in  view,  or  the  piirpoM;  which 
WM  deslffiieil ;  the  limitation  of  the  rule  iN'inK, 
that  to  extend  the  metuiinfr  tr>  any  cun*),  not  hw 
eluded  within  the  woniB,  the  niM*  mu»t  im  shown 
to  ootno  within  the  tsame  reason  up<»n  which  tbc 
law-maker  pr(K>ee<lofI,  and  not  a  like  reason. 

A  lin^vet  field  olheer  of  the  marine  corps  is  not 
cntitle<l  1)1-  law  to  br«-vet  pay  and  rations,  l>y 
rt*a>Min  of  hlHeommandinKUK>pai*ate  |>oAt  orstation. 
If  the  foriH?  under  his  command  would  not  entitle 
a  brevet  Held  offlMT  of  infantry  of  a  tilmilar  Krade 
to  brevet  nay  and  rations. 

557»]  -The  Act  of  IKM.  chap.  132.  does  not  repeal 
the  lnt  wctlon  of  the  Act  of  1818.  rejculatinK  the  pay 
and  emoluments  «»f  brevet  officers. 

The  r>th  (MH  tlon  of  the  Act  of  3()th  June,  IKM,  is  a 
repeal  »)f  the  Joint  n-solutitm  of  the  two  houses  of 
Con»rre»s  of  the3r>th  May.  recpectiuK  the  pay 
and  ewoluuieats  of  the  marine  corps. 
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By  force  of  the  Armj'  Keirulation  No.  lt2S,  auttinr- 
izintr  the  issuen  of  doul)le  rations  to  ofOoen  cofB- 
mandiDK- departments,  pof^t!*,  and  arsenal*,  abi^v^t 
Held  of!l«'er  of  marines  in  entitled  t4)  donltlf  rathm*. 
But  the  fact  must  Ik-  shown  that  be  had  tiurh  arritn. 
mand  of  a  post  or  arsenal  at  which  double  raikio* 
had  been  allowed  accordinK  to  the  army  reguk* 
tions. 

The  fact  of  appropriations  havinfr  l>een  madct-y 
Conirress  for  double  rations  does  not  determiof 
what  offlixTS  an»  entitled  to  thom. 

A  brevet  field  ofTlcvr  «)f  the  marine  corps,  poo»- 
mandinK^a  se|itirate  post,  without  a  command  f^od 
to  his  brevet  rank.  In  not  entitle*!  to  l>revet  imy  and 
emoluments.  Ilut  If  such  brevet  officer  i^  a  captain 
In  the  line  of  his  corns,  and  in  the  actual  cv>fnii>an<l 
of  a  company,  whether  he  Is  In  the  command  <^f  t 
post  or  not.  he  isentitled  to  the  compensation  mtt-a 
by  the  2d  section  of  the  Act  of  the  2d  March,  IXC. 


THIS  case  came  up  on  a  certificate  of  dirinoo 
from  the  Circuit  Court  of  the  United  Sute* 
for  the  District  of  Massachusetts.  It  was  to  t«l 
the  right  of  the  defendant  in  error,  who  tui 
also  the  defendant  below,  to  certain  pay.  allow- 
ances, and  emoluments,  which  he  claimed  ab 
being  an  oflicer  of  the  marine  corps.  The  qur*- 
tions  which  were  certified  to  this  court  were  the 
following: 

"1.  Whether  a  brevet  field  oflicer  of  the 
marine  corps  is  bv  law  entitled  tx>  receive  the 
|Miy  and  rations  of  his  brevet  rank  bv  reason  of 
his  commanding  a  separate  po«t  or  station,  al- 
though the  force  under  his  command  ibould 
not  be  such  as  woiild  by  law,  or  by  such  regu- 
lations as  have  in  this  retpect  aod  for  the  ttafl 
the  force  of  law,  entitle  a  brevet  field  officer  <■ 
infantry  of  a  similar  grade  to  brevet  pajaofl 
rations.  ^ 

"  2.  Whether  the  provision  respecting  tnrti 
pay  and  rations  in  the  3d  section  of  the  Act  of 
1818,  chap.  117,  Is  repeale<i  bv  the  Actof  18M. 
chap.  132. 

••8.  Whether  by  force  of  the  Act  of  1884 
chap.  132,  the  {M>inl  resolution  i>f  the  two  bouK' 
of  Congress  of  the  25th  of  May.  1882.  irimtJM 
the  pay  and  amolumenta  of  the  marine  oora^fl 

repealed. 

"4.  Whether  by  forc*e  of  the  annj  rq^^| 

tion.  numl>ered  1125,  authorizing  the 
double  rations  to  officers  commandii 
ments,  poets,  and  arsenals,  a  brevet 
of  marines,  commanding  a  separate  posi  ori 
tion.  is  entitled  to  double  rations. 

"5.  Whether  the  additional  fact  of  ap| 
priations  having  been  made  by  CongraB 
such  double  rations,  entitles  such  marine  ofl 
to  receive  I  he  same  for  the  years  for  which  ■ 
appropriations  are  made.  ^ 

"6.  Whether  a  brevet  field  officer  of  the  i 
rine  cnryw.  commanding  a  separate  PQ•^J 
receiving  his  brevet  pay  aiu]  croolmncBlM 
being  a  captain  in  the  line,  is  entitled  to  tlM 
dollars  *H  month  luidiiionHl  compcnaa- 
tion  for  res(N>n>«il)ility  of  clothing.  Ac,  OB 
the  Act  of  1884,  chap.  ,  applying  to  the^ 
rine  corps  the  Act  of  1827.  chap..  IW.** 

There  was  a  statement  of  facts  agreed  xa 
in  the  court  below,  the  only  parts  of  whichj 
Ixiar  upon  the  certitkti  questioiu  are  the  lofll 
ing: 

It  is  further  agreed  that  C«  "reee 
was  commi.ssioned  a  ere  '  in  ilju  uue  oCi 
marine  corps  on  the  1^  'uly.  18S1.  SH 
that  lineal  rank  he  was  (commissioned  a  1 
tenant  colonel  by  brevet  on  the  17th  of  J| 
1831.  and  ou  ihc  30th  of  June.  18M.  hmj 

Howi 
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comteioned  a  major  in  the  line  of  the  mariuc 
oorpa. 

'•Colonel  Freeman  files  an  aceount,  in  set- 
off against  tlie  United  States,  (if  |1.01H.]):i,  for 
bieveC  pay  and  mttons  while  in  commaad  on 
tbe  Boston  station,  the  same  being  n  separate 
lUlion  or  detHChmenl.  under  the  provisinn  of 
Ihe  8d  section  of  an  uet  of  Cougrens  o(  16th 
April.  1814.  for  the  augmentation  of  the  marine 
corps.  Said  amount  extends  from  the  :i<)lh  of 
Jane.  1834.  to  the  1st  nf  April.  lH-i'i.  and  \uv* 
bmi  presented  to  and  disallowed  by  the  fourth 
auditor. 

"Said  Freeman  flies  an  account  also  of  $1,- 
6M  for  double  rations  while  in  command  on  the 
Barton  station,  between  theBOlh  of  June,  1884, 
iod  Ihe  Ist  of  April.  1H42.  under  a  joint  resolu- 
tion.of  Congress  of  2'Ah  May.  1832;  which  ac- 
count hafl  also  l>een  presenteil  to  and  disallowed 
bj  the  fourth  auditor. 

"Said  Freeman  files  also  an  account  of  $354.  - 
W  for  the  resiM>nsibilities  of  clothing.  .while 
t  captain  in  the  line  of  the  marine  corps,  and 
in  command  of  the  marines  on  the  lk>ston  sla- 
Uon.  from  the  17ih  of  July.  1831.  to  the  30th 
of  June,  1834,  under  an  act  of  Congress  of  3()th 
Jane,  1884.  making  certain  allowances,  iVc.  to 
the  captains  and  subalterns  of  the  marine  corps, 
ai  to  olMcers  of  similar  grades  in  the  army,  un- 
der an  act  of  2<1  March,  18*37;  which  account 
bM  UkewiHC  been  presented  to  and  disallowed 
by  the  fourth  auditor  of  the  treasury,  on  the 
groond  that  the  defendant  received  the  pay  of 
t  grade  hii;her  tlmn  (liai  of  captain. 

•'It  is  further  ;mr( .  1  that  double  rations  have 
been  paid  heretolorc  and  up  l*)  the  3()th  of  June, 
1834,  to  tbe  otllcers  of  the  marine  corps,  in  the 
raaaiier  and  as  stated  in  the  letter  of  the  fourth 
auditor  of  date  27th  of  April,  1842.  and  marked 
H,  and  annexed;  also,  that  estimates  and  ap- 
fit>prmtion£  were  nutde,  as  stated  in  said  letter, 
once  irs:U. 

"Upon  the  foregoing  fjicts.  the  case  is  sub- 
mitted to  the  court;  the  accounts  of  the  said 
wTcral  claims  of  the  said  Freeman  to  be  ailjust- 
ed  hereafter  by  the  ofiicers  of  the  treasury,  if 
the  same,  or  any  |M)rtion  of  them,  are  found  by 
\he  court  to  be  legally  due. 

"  Fkankmn  Ukxter,  U,  8.  Dist.  Att'y. 

••  W.  H.  FUKKMAN." 

559*]     "The  laws  will  be  stated  which  bear 
upoa  each  of  the  three  items  iuto  which  the 
acouunt  is  divided,  viz. :    1.  Pay.    2.  liations. 
'  Clothing. 
1 .  Aa  to  i)ay. 

On  the  6th  of  July,  1812  (2  Story,  1278)  Con- 
~im  pnonnd  an  act  entitletl    "An  Act  making 

rthtf  proviaion  for  the  Army  of  the  United 

ites.  aufl  for  other  puriK)ses,"  the  4th  section 
:  which  was  as  follows: 

"That  tlie  President  is  hereby  authorized  to 
confer  brevet  rank  on  such  olllcers  of  the  army 
^<  shall  distinguish  themselves  by  gallant  ac- 

OB,  or  meritorious  conduct,  or  who  shall  have 
«:rved  ten  years  in  any  one  gnule:  Provided, 
Thak  nothing  herein  contained  shall  be  m)  con- 
Mxued  a«  to  entitle  otllcers  so  breveted  to  any 
tddhiimn'  pay  or  emolumenbi,  except  when 
comauuidiDg separate  {sj«its.  districts,  ordet^ich- 
iftytrty,  when  they  shall  bo  entitled  to  and  re- 
ceive the  same  pay  and  emoluments  to  which 
oSktn  of  the  same  grade  are  now,  or  hereafter 
mmy  be,  allowed  by  law." 

HOWAKD  8. 


On  the  10th  of  April,  1814.  Congress  passed 
an  act  (2  Story,  1414)  "authorizing  an  augmen- 
Uition  of  the  marine  corps,  and  for  other  pur- 
poses." the  3d  section  of  which  was  exactly 
similar  to  the  above,  except  that  "otllcers  of 
the  marine  coqis"  were  sulwtituted  for  "olflcers 
of  the  army. ".and  that  in  Ihe  proviso  the  words 
"commandingseparate  stations  or  detachments" 
were  sulwtituted  for  "commanding  s<'parate 
I>o«!ls,  distri<-l8.  or  detachments." 

t)n  Ihe  Irtth  of  April.  IHIS.  an  act  was  passed 
(3  Story,  1672)  "regulating  the  pay  and  emolu- 
ments of  brevet  odicers,"  the  1st  section  of 
which  was  as  follows: 

"Be  it  enacted.  That  the  oftlcers  of  the 
army  who  have  brevet  commissions  shall  be 
entitled  to.  and  receive,  the  pay  and  emolu- 
ments of  their  brevet  rank  when  im  duty  and 
having  a  command  w:<:ording  to  their  brevet 
rank,  and  at  no  other  time." 

In  1825.  regulations  for  the  army  were  is- 
suetl:  the  1124th  section  wjis  jis  follows: 

"  Brevet  otllcers  shall  ntceive  the  pay  and 
emoluments  of  their  brevet  commissions,  when 
they  exercise  command  equal  to  their  brevet 
rank;  for  example — a  brevet  captain  must  com- 
mand a  company;  a  brevet  major  and  a  brevet 
lieutenant  colonel,  a  battalion;  a  brevet  colonel, 
a  regiment;  a  brevet  brigadier- general,  a  bri- 
gade; a  brevet  major  genenil,  a  division." 

On  the  3Ulh  of  June,  1834,  Congress  passeil 
an  act  "for  the  letter  organization  of  the  Unit- 
ed Suites  marine  corps".  (4  SU)ry,  2383.)  AfU*r 
increasing  the  number  of  oftlcers  and  privates, 
the  5th  set^lion  enacted : 

"  That  the  otllcers  of  the  marine  corps  shall 
l)e  entitled  to,  and  receive,  the  siunepay,  emol- 
uments, and  allowances,  as  are  now,  or  here- 
after may  l>e.  allowed  to  oftlcers  of  similar 
gnules  in  the  infantry  of  the  anny.  except  the 
adjutant  and  inspector,  who  shall."  «&c.,  &c, 

*The  7th  section  provided  that  "  the  [*5HO 
commissions  of  the  oftlcers  now  in  the  marine 
corps  .shall  not  Ikj  vacated  by  this  act,"  &c. 

The  9th  section  repeale<l  so  much  of  the  4th 
section  of  the  Act  of  the  (1th  of  July  as  author- 
izwl  the  President  toeonfer  brevet  rank  on  such 
oftlcers  of  the  army  or  of  the  marine  coriw  as 
shall  have  served  ten  years  in  any  one  grade. 

The  10th  section  rt  |M-aled  all  acts  or  parts  of 
acts  inconsistent  therewith. 

In  1836,  another  set  of  army  regulations  waa 
issued,  the  forty-eighth  article  of  which  con- 
tained the  following: 

"  Oftlcers  who  have  brevet  commissions  shall 
lie  entitleti  to  receive  their  brevet  pay  and  emol- 
uments, when  on  duly,  under  the  following 
circumstances: 

"  A  brevet  captain,  when  commanding  a 
company. 

"  A  brevet  major,  when  commanding  two 
companies, or  when  acting  as  major  of  the  reg- 
iment. 

"A  brevet  lieutenant-colonel,  when  com- 
manding at  least  four  companies,  or  when  act- 
ing as  lieutenant  colonel  of  the  regiment. 

"  A  brevet  colonel,  when  commanding  nine 
companies  of  artillery,  or  ten  of  infantry  or 
drttgfx)ns,  or  a  mixeit  corps  of  ten  com|)uuies, 
or  when  commanding  a  regiment. 

"  A  brevet  brigtulier-general.  when  commjuid- 
ing  a  brigade  of  not  less  lhau  two  regiments  or 
twenty  companies. 
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**  ▲  brem  iMj(M'-ge«k»»l,wbea  commanding 
•  divinoo  of  four  ii,g.ii      or  «l  kHt  tanw 

*•  A  breret  crfBccr,  when  aasigped  by  the  spe- 
cial order  of  the  Secreiafy  of  War  lo  a  p«itieii* 

Lar  fj'iTr  ind  rcmman''!.  arrordinff  to  hi-  brerpt 
rank,  aithoT]<;b  >ucii  c<>tmnaiMi  be  not  in  the 
line,  provided  bis  brevet  allowuwca  ate  reoof^« 
nised  in  tht  order  of  assignment. 

"To  entitle  officere  to  brevet  alk>wan(»» 
while  ftctiof  as  field  4(^oen  of  legimenia IC^ 
ror.tin^  to  iheir  brrrr'^,  they  mi:«!  b*»  rrrrvr. 
mzeti  at  eexicral  he^uii^uanrters  bdag  on  such 
duty,  and  the  fact  nnnoaiioed  aooimiiii^j  in 
gcn<^ral  orders." 

The  laws  relating  to  r&iiua»  are  the  fuilow- 
ine: 

2.  Rations. 

On  Ibe  'id  of  Marrh.  I  TUT  (\  Story,  4tiO/.Con- 
j^r^ss  passed  :tn  an  toamond  and  repeal, in  part, 
tbe  Act  entitled  "  An  Act  to  ascertain  and  fix 
the  militArr  establishment  of  the  United  States." 
th<-  4tIi  S4'cti"n  of  which  declared  that  "to 
each  officer,  while  commanding  a  separate  poet, 
there  ahaU  be  allowed  twice  the  nomba'  of 
ru'i  •r-  to  which  they  would  otherwise  be  en- 
tiUeti." 

On  Ihe  l«th  of  March,  1808(9  Story.  881).  an 

:<'T   \v;l-  |>:i.---<il    "'Jixin.'  tli<-    military  p»':ict' 
e^blishmcnt  ot'  the  United  6uites,  the 
aedion  of  which  designated  the  number  of  ra* 

tiori-  fit  ".vhii'li  c:i4'ti  I "tliri.T  shfiiiM  entitle'l. 
and  iheu  udded  iia  follows,  vie :  '  to  the  com- 
tnandtni^  offleera  of  each  separate  poet,Buch  ad- 

<)i*i"nii!  jjiiiti^MT  <-f  r;tl!'>ri->  as  ilu'  Pn-sidiriit  of 
oOlM  the  Uuiitxl  Suten  sliidJ,  from  lime  *to 
time,  dim!t.  having  respect  to  the  epecial  cir- 

Ciirn-(a!jr<'.-.  of  ra<  ]i  po.-K" 

On  th.-  j.-^rMi  of  May.  \<U  {i  Story,  2^), 
CoDgreiM  ji.H»*»«'«l  i\  joint  rt'itoliition  as  follows: 
"  K<  >olv(<l.  Air:.,  Tliat  tlu'  i>;iy,  sul>>isff-nce. 
(■niolUTric[]t>..  atiii  allowauctftj  ol  Olliccrs.  iif)n- 
«'oiiiini'^--iorir(l  otlici/r^,  niusiciana,  and  prirut<'s 
of  Tht:  L  iiift'd  Slates  inarint'  Cur}*-;,  shall  l»e  the 
i^aiiit;  a>  I  hey  were  previously  lo  tilO  1*1  of  April, 

ls-,"j.  and  -liall  ><i  oootinue  unlil  they  ab*ll  Iw 

altcn-d  by  law.  ' 

III  Ihe  act  was  passed  which  has  ol 

ready  b<-(:n  meatloned iwderthe head of*' Fay." 

o  Cloihinir. 

On  iIm'  of  March.  1S"3T,  Contrrc.ss  pii.ss«>d 
an  act  (:'.  Story,  U<t."iTl,  the  2d  section  of  whicli 
was  its  fulU»ws:  Thai  every  olltcer  iu  tha  acrlUHl 
eommfind  of  a  romjiany  in  the  nrmy  of  tlu; 
I'nited  Stato*  sliall  be  entitled  to  receive  ^;10 
per  mouth,  ttddiiioiuU  pav,  m  "  c%>mpi*nsation 
for  hfa  dntlfM  and  responslhUitleR,  witJi  respf^  t 
lo  tlie  cUithin^.  arms,  and  nccoutrementfl  of  the 
companj,  whilst  he  shall  be  in  the  actual  ooia- 
mflnd  thereof." 

}fr.  iVWMM^  ▲ttomey-QenendJor  th«  Ualted 
Btaies. 

OMoful  F^^eeman,  In  a  printed  v^ammt,  tke 

deferuiant  in  the  court  below,  for  iilinself.  ' 
Mr.  ^dm/ti  made  the  follow ixig  poiiita:  < 
lit.  That  a  YmmA  field  offlecr  of  the  iuitoe 

corpH  is  not  liy  law  entitled  t«i  i<  i  -  Iv.  'Jn  piy 
Hiid  nttion>^  of  liin  brevet  ritnic,  uudei  liie  cir- 
ciiiuMttitices  hiitted  in  thi.H  cmt. 

M  Tliiil  the  ! ■! ■  1  i -i. M)  ii-|H;  i;tj'j  I'fi'-vet  pay 
una  raiitttMLiuUie     section  ot  thi^  Act  oi^lbls. 


Sd.  That  the  joint  reaolation  of  the  two  howei 
lofConma.  or  the  SBIh  vi  Mat.  180. 

r^ak-d  bv  the  Act  of  18^.  chap.  1*2 
'    4lh.  'f  hat  a  brevet  field  ofiicer  of  marioei 
I  ooBOMiKiing  a  sepajate  poat  or  atatka.  is  aot 

entitled  to  double  rations  by  foneofAniyBq^ 

tilation.  numbered  1125. 
5th.  That  the  additional  fact  of  approfirb- 

tion«  havinir  lieen  made  by  Con2Te«s  for  li'mVl- 

ration.s,  does  not  entitle  such  marine  officer  tt> 

receive  the  aaiiie,lf  othenrtae  naCeBlitiedlhMc- 

to  by  law. 

6lh.  That  a  brevet  field  fUli(H?r  nf  manoes  is 
not  entitled  to  the  $10  h  month,  under  the  Act 
of  1H,U   rhap.  under  the  circumtstsnrf^ 

stated  m  Uie  sixth  question,  certified  in  ihe  rec- 
ord. 

lie  PTsmine<l  the  subjects  in  the  ordt-r 
tione<l  ab<:>ve,  of  Pay,  iialions,  and  tlotlun^. 
1.  Pav. 

He  admitted  that  if  the  Act  of  1814  is  Btili  in 
force,  the  defendant  is  entitled  to  brevet  paj: 
but  it  is  not  in  force.    The  Act  of  1884  h«* 
changed  the  law ;  the  5th  section  puts  the  marine 
corps  on  the  same  footing  with  the  infantry. 
What,  then,  were  the  infantry  entitled  t© 
''answer  this  qaestioii,we  mijfit  iwjb^  ("diyL 
the  laws  of  18lt  and  1814  (IhsMii  nsuDstaoHl 
upon  this  point)  and  also  the  law  of  the  16tk 
April.  Iblo,  which  eotpraasty  dsf^UrcH  ihatc^W' 
oeiB  of  the  array  ahdl  leeawtfltfvet  pay  wUH 
iliey  have  a  command  according  to  their  bnevel 
rank,  and  at  no  oihor  litai'-..  Before  they  ea^ 
claim  the  pay.  theeomBllMKMust  be  shown fH 
Ix.'  complied*  with;  but  here  it  i£  admitted  llut 
Colooel  Freeman  had  HKVIiMiijQik^a  command. 

The  Army  IMill^ii^iM^.  reg.  UH 
say  that  brevet  otnoers  are  to  receive  par  calf ' 
wh^  the  command  is  equal  to  the  rana;  sod 4 
thoae  of  18B6  say  the  same.   Freeman  wast' 
ru'iitenant-rolonc]  by  brevet,  and  bad  net  ^ 
cotnmaiid  appropriate  to  that  rank. 

Dcx    '  <    Act  of  18S4  repeal  thatofl8l«j 
We  sjiy  it  does.    It  purports  to  re^organtelfca 
mariue  cori^s  .  it  mokes  great  changes  as 
ofHcera  and  their  rale  of  pay;  and  the  7di«fr 
Hon  provides  that  the  comraM'  li- <  f  lir  ■  ^ 
c<'rs  shall  not  be  vacated.    Why  pu;  m  iXxU'^i 
clause,  nnlaffii  there  was  a  design  to 
oor[w  ui>on  a  new  footing  aitopptnrr'  Ttof 
section  cbanees  the  pay,  emoi.uuaita»ia^ 
lowances,  an(l  pu;-  taem  on  the  fooIlM  <>r 
faniry:  and  the  lOlh  section 
incon.sistcut  with  the  act.  The 
and  1884  repealed  all  former  law^  b«th^ 
infanLry  and  marines. 

%,  Hatibfiis. 

By  the  Act  of  1797>d  'iil'l<  r;ttjnii^  uvri 
U>.»<S>wwnander  of  a  separate  niiMi;h^ii 
of  loQt'X'hauged  this  rale,  ana  SttI 
other.    Instead  "•     VI [tLT  tlu  ta  (•■  <  v«ry 
ui^inder,  the  Preatdeut  wuca  te» 
niffliber  of  rations  for  each  pMi, 
circutnstancr^     Tlii-  u.is  ;i  m  |v 
of  1797.    Thtsy  oautiiii  Imyi  iMhiH^,' 
But  tt  is  said  that  the  joint: 


.1  111 


rule,      til  ofHciTs  of  ij|jjrjD<-*.  !i."<' 

rj^ions,  . 
bi>fr>n- 
n-M>Jotioti  Itjokn: 
m;ide  hy  lb 
only  to  pay.tnii 
lufaniTj"  are  iu>t 

a 


iii,iitL:f 

rendered  Uwiu^  Ih^s 
which  they  had,  La  tme/L/ 
Sl!ppi'i>e  \V(-  admil  lliis,  Tlia 
to  a  iuture  chiuig<ii,  wk^yk 
Act  of  1884,whkli    ~  ~ 
allowances  and 


tied  to  these  allowances,  and  therefore  the 
marines  cannot  be. 

These  coostdcrationR  furnish  answers  to  the 
ihnr  first  ccrtirted  questions. 
With  regartl  to  the  fourth,  it  may  be  said 
the  army  reinilations  give  double  rations 
h  posts  as  the  War  Department  shall  au- 
but  the  Act  of  1802  says  that  the  Pres 
It  is  the  person  who  is  to  give  the  authority; 
supposing  that  the  War  Department  rcp- 
Ihe  special  authority  of  tl>c  President, 
we  say,  that  the  department  never  gave 
authority  for  this  iK>st.    The  defendant 
abow  that  it  did. 
Ics.  the  regulation  was  not  intended  to 
ly  to  the  marines.    They  were  under  the 
jvy  Department. 

"^^1    *The  5th  question  is  easily  answered, 
defendant  was  not  entitletl  to  the  allow- 
by  law, he  cannot  claim  them  because  Con- 
placed  money  in  the  hands  of  the  execu- 
in  case  itsh<niid  be  wanted.    The  84>rvice 
it  jhave  been  performed  or  it  might  not, 
thie  money  was  ready  in  ca.se  it  should  be 

But  here  it  was  not. 
Clothing. 

dollars  per  month  were  to  be  given  to 
iders  of  companies.    But  Freeman  was 
ijor  by  commission,  and  lieutenant  colonel 
brevet.    The  law  only  includes  captains ; 
tnd.  moreover,  the  record  does  not  .kIiow  that 
•re  wna  a  company  of  marines  at  Boston,  and 
tmct,  I  believe,  was  not  so. 

Justice  Wayne  delivered  the  opinion  of 
t  court : 

questions  occurred  upon  the  trial  of 
in  the  court  below,  upon  which  the 
of  the  jutlges  were  opposed,  and  they 
)  certified  to  this  court  for  decision. 

a  careful  examination  of  all  the  acts  of 
relating  to  the  pay  and  emoluments  of 
officers,  and  those  acts  establishing  and 
itzing  the  marine  corps,  we  are  of  the 
won,  whatever  may  have  been  a  difTen'nt 
ice,  that  the  brevet  officers  of  the  marine 
have  always  b<*en  by  law  upon  the  same 
ig  with  other  otbcors  of  the  military  estab- 
enl  of  the  United  States,  in  respect  to  the 
icea  which  entitle  them  to  pay  and 
itB.  and  that  they  continue  to  be  so, 
pay  and  emoluments  were  orginally 
by  the  Act  of  1812  (2  Storv's  Laws,  127H). 
by  the  Act  of  ISU  (2  8lory  s  Laws,  1414). 

breveted  onicere  commanded  separate 
^districts,  stations,  or  detachments.  But  an 
ipaaaed  in  1818(3  Story's  LHW8.1672),reg- 
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pealed  the  4th  section  of  the  Act  of  1812.  no 
one  doubt.s.  But  it  is  said,  it  is  not  a  repeal  of 
the  3d  section  of  (he  Act  of  1814,  because  the 
act,  in  terms,  speaks  of  the  officers  of  the  army 
who  have  brevet  commissions,  and  not  of  such 
officers  of  the  marine  corps.  It  may  In*  well  to 
state  that  the  3d  section  of  the  Act  of  1814  is  a 
tran.script  of  the  4th  section  of  the  Act  of  1812, 
except  that  it  h»i.s  in  if  the  words  "  officers  of 
the  marine  corps,"  instead  of  '•  officers  of  the 
armv;"  and  that  the  *words  "  stations  [•504r 
or  detachments"  were  sul)stituted  fr)r  "  posts, 
districts,  or  di'tachments."'  The  first  point  for 
con.«»ideration  is,  wjls  the  Act  of  1818  a  repeal 
of  the  4th  sertion  of  the  Act  of  1H12.  and  of 
the  3d  section  of  the  Act  of  1814.  its  to  the  con- 
dition upon  which  brevet  officers  were  to  have 
additional  pay  and  emoluments?  It  is  conceded 
tliut  it  repealed  the  4th  section  in  the  Act  of 
1812.  We  are  of  opinion  that  it  repealed  also 
the  3d  sertion  of  the  Act  of  1814.  It  cannot 
be  denied  that  the  marine  corps  is  an  addition 
to  the  ••  military  establishment  of  the  United 
States."  It  is  declared  to  be  so  in  the  act  by 
which  it  wjis  organized.  Now,  though  neither 
that  fact,  nor  the  words  "  mililarj'  establish- 
ment." as  they  are  used  in  the  acts  of  Congress, 
will  of  themselves  authorize  the  inclusion  of 
officers  of  the  marine  corjis,  within  the  words 
"officers  of  the  army," yet  considering  the  sub- 
ject matter  of  the  Act  of  1818;  the  application 
of  the  2d  section  of  theact  lo  all  brevetetl  officers; 
and  the  a-ssimilation  of  the  marine  corps,  by  the 
Act  of  1^14.  to  the  army,  to  give  to  its  officers 
brevet  commissions,  and  pay.  exactly,  too.  in 
the  Hjime  way  as  they  were  given  to  the  officers 
of  the  army,  by  the  Act  of  1812;  wc  do  not 
see  how.  consistently  with  a  correct  judicial  in- 
terpn'lation.  the  conclusion  can  be  resisted,  that 
Congress  did  intend,  in  pjissingthe  Act  of  1818, 
to  place  the  officersof  the  marine  corps  and  the 
officers  of  the  army  upon  the  same  footing,  in 
respect  to  brevet  pay  and  emoluments.  Th»>ugh 
what  hsus  been  differently  done  is  binding  upon 
the  government,  and  ciuioot  l)e  recalled,  to  the 
pecuniary  disajlvantage  of  any  officer,  who  may 
iiave  received  brevet  pay  and  emf)luinents.  not 
according  to  the  Actof  1818,  no  erroneous  j>rac- 
ticc  under  it,  of  however  long  standing,  can 
justify  the  allowance  of  a  claim,  contested  by 
the  government,  in  a  stiit,  contrary  to  what  is 
the  true  meaning  and  intent  of  that  act.  The 
error  of  the  accounting  officers  of  the  treasury, 
und  of  the  officers  of  the  marine  corps,  in  the 
construction  of  the  Act  of  1818,  arose  from  that 
act  having  been  considered  by  itself,  without 
any  reference  to  other  statutes  relating  to  bre- 
g  the  pay  and  emoluments  of  brevet  offi-  j  vel  commi.ssions  and  pay.  and  without  any  ex-, 
the  1st  section  of  which  is,  that  "  the  of\\  '  amination  whether  the  words  "  officers  or  the 
of  the  armv  who  have  brevet  commissions,  army,"  as  used  in  the  1st  section  of  the  Act  of 
beentitle<l  to  and  shall  receive  the  pay  and  I  1818',  though  they  are  descriptive  of  a  particu- 


ita  of  their  brevet  rank,  when  on  duty 
leaving  a  command  according  to  their  bre- 
rank.  and  at  no  other  time."    The  2tl  sec- 
"  that  no  brevet  commission  shall  here- 
conferrefl.  but  by  and  with  the  advice 
lie."    By  the  Acts  of  1812  and  1814, 
rrcil  by  the  President  alone. 
11  of  the  Act  of  1818.  it  will  be 
red  thai  pay  and  emoluments  were  at- 
to  command,  and  not,  as  they  had  been, 
loommand  of  separate  posts,  stations,  dis- 
or  detachments.  That  the  Act  of  1818  re- 

TAMD  8. 


lar  chiss,  were  not  intended,  from  their  connec- 
tion witli  the  subject  matter  of  the  act,  to  com- 
prehend all  officers  of  the  militarj'  establish- 
ment of  the  United  States,  who.  when  the  act 
was  pa.Hsed.  were  only  under  like  circumstances 
entitled  to  brevet  pay  and  emolunients. 

The  correct  rule  of  interpretation  is.  that  if 
divers  statutes  relate  to  the  same  thing,  they 
ought  all  to  be  taken  into  consideration  in  con- 
struinir  anyone  of  them,  and  it  is  an  established 
rule  of  law,  thai  all  acts  in  pari  vmteriti  are  to 
be  taken  together,  as  If  they  were  one  law. 
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(Doug.,  30;  2  T  i  m  Rep.,  887,  586;  4  Maule  & 
Belw.,  210.)    If  a  thing  contniiiLfi  in  a  subse 
quent  Ktatute,  be  within  the  rcubuu  of  a  termer 
Statute,  it  shall  be  taken  to  be  within  the  im  ati 
ing  of  that  statute  (Lord  Raym.,  1028);  and  if 
•505*J  it  can  be  gathered  from  a  *8ub»equeat 
statute  i»  jMiri  tnnUi  ia,  what  meaning  the  Leg- 
islature attached  to  the  words  of  a  former  stnt- 
ute,  the^  will  amount  to  a  legislative  declara 
tiun  of  Its  meaning,  and  will  govern  the  con- 
strucUoDOf  Uie  <?rst  statute.    (Morrit  v.  Metltn, 
9  Bam.  ft  Cresfe.,  4  )4;  7  Bam.  &  Cress..  99.) 
"Will  ri-ver  any  words  ot"  a  statute  are  ilonljtfiil 
or  obscure,  the  ialenliou  of  Ute  Legislature  is  to 
be  resorted  tn,  in  order  to  flml  the  meaning  of 
the  words.    {Wv^^bi^Jl  v.  T(iiU><)i\,  Plowd.,  57.) 
A  thing  which  ia  witUiu  the  intention  of  the 
makers  of  the  statute,  b  as  much  within  the 
statute,  as  if  it  were  within  the  Ipttt  r.  (Z<>\ich 
V,  iUoweii,  Plowd.,  306.)    These  citations  aru 
but  different  illustrations  of  the  rule,  that  the 
meaning  of  \ho  Lcgisliiturc  may  l>e  extended 
tieyoud  the  prectiie  words  used  iu  the  law,  from 
the  reason  or  motive  upon  which  the  L^|i«la- 
ture  proceeded,  from  the  end  in  ^  h-w,  rvr  tlic 
purpose  whicli  was  (iesigned — the  iiinituliun  uf 
the  rule  being,  that  to  extend  the  meaning  tQ 
any  case  not  included  iu  tlie  words,  the  case 
must  be  shown  to  come  witiiiu  the  syiiiie  reitsou 
up(m  which  the  law  nuiker  proceeded,  and  not 
only  within  a  like  reason.     This  court  has  re- 
peatedly, in  effect,  actcnl  upon  the  rule,  and 
there  may  l>e  found,  in  the  reports  of  its  (le(  is 
iona,  cases  under  it,  like  the  cases  which  have 
been  cited  from  the  reports  of  the  English 
courts.    In  4  Dull..  14,  "The  iutdiiioii  of  llie 
Legislature,  when  discovered,  must  prevail, 
any  rule  of  oonstruction  decfaued  by  previous 
acts  to  the  contrary  notwithstanding."   In  2 
Cranch,  33.  "A  law  is  the  best  expositor  of 
itself— that  every  part  of  an  act  is  to  lie  taken 
into  view  for  tiie  p^irpose  of  discovering  the 
miud  uf  tlie  Ix'gislature,"  &c.,  Ac  In  the  case 
of  Tlie  United  Stute*  v.  J^^ier€ttU.fAimgneM  of 
Blight,  in  the  same  hook,  tlje  court  said,  **  It  is 
ludoubtedly  a  well  esluWishcil  principle  in  the 
'  exposition  of  statutes,  that  every  part  is  to  be 
considered,  and  (he  intention  of  the  Legislature 
to  be  uxlruclud  from  the  whole,"  i^c.    iu  2  l*e 
ters,  66*i,  '*  A  legislative  act  is  to  be  interpreted 
according  to  the  intention  of  the  Lej^islature. 
apparent  upon  its  face.    Every  technical  rule, 
as  to  the  construction  or  force  of  particular 
terms,  must  yield  to  the  clear  expression  of  the 
paramount  will  of  the  Legislature. "  In  Paine's 
C.  V.  He]).,  11,  "In  doubtful  cases,  a  court 
should  compare  all  the  ^ta  of  a  statute,  and 
different  statutes  in  part  materia,  to  ascertain 
the  intention  of  the  Legisla'ijr    "     So  in  1 
Brockeub.  C.  C.  liep..l(li{.  In  the  construction 
of  statutes,  one  part  must  be  construed  by  an- 
other.   In  order  to  test  tlie  legislative  intention, 
the  whole  statute  must  be  inspected.    Ho  one 
of  the  cases  dted  will  justify ;  nor  have  they 
been  cited  to  f^  .ru  ii  in  an  equitable  construe 
lion  of  statutes  beyond  the  just  application  of 
adjudicated  cases.    They  liave  been  lirought 
together  upon  this  nccjusion,  for  the  purixtte  of 
showing  how  many  autiiorities  there  are  to  sus- 
tain the  concludon.  that  the  Act  of  18i8.  regu- 
lating the  pay  and  emoluments  of  brevet  offi 
cera,  repealed  the  Act  of  lbi4.  upun  which  the 
defendaal  relies  to  support  hia  claim  to  brevet 
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pay.  Our  answer  to  tlie  finit  question  tbeo  Is. 
*that  n  brevet  field  officer  of  the  marine  [•5B€I 
cur{>K  in  not  entitled,  hy  law,  to  brevet  pa?  and 
rations,  by  reason  of  his  coaunanding  S  Mpa- 
rale  post  or  station,  if  the  force  Tinder  his  cmn- 
mund  wolild  not,  eulille  a  brevet  tield  otliccr  of 
infantry',  of  a  similar  grade,  to  brevet  pay  and 
rations.  We  will  add  (o  our  exposition  of  ttie 
law  upon  this  point,  that  brevet  officers  of  the 
marine  eor[KM,  in  respect  to  pay  and  emolu- 
meols,  were  included  undw  the  Army  R^uhi- 
tion  1134  sanctioned  on  the  1st  Hard).  1885; 
were  included  also  in  the  regulation  upon  the 
subject  of  brevet  pay,  sanctimted  by  the  Presi- 
dent December  1 . 1880.  and  that  tliey  may  data 
brevet  pay  and  einf  lnmr  nf'^  under  the  regula> 
tions  of  1841,  when  they  exercise  a  command, 
according  to  the  provisions  regulating  ln«v«t 

;  ;\\ ,  in  page  :^44.  Army  Kegulati  in-  of  1841. 
i  his  rii;lii  to  brevet  pay  results  from  the  marine 
cor|)8  Having  been  subjected,  by  the  Act  of 
1798  (1  Story's  Laws.  542),  and  by  other  acl«!of 
Cougiei>H,  Lu  tlie  same  rules  and  articla^  of  war 
"as  are  preK<  ril»e<i  for  the  military  estabUsh' 
ment  of  the  United  States,"  und  from  the  ex- 
ception in  tlie  :!d  section  of  the  Act  ot  8*>Ui 
June,  1884,  taking  them  out  of  the  MgulallOBS 
which  might  be  established  for  the  navy,  wh«i 
detached  for  .service  with  tlie  arniy,  6y  order 
of  the  President  of  the  United  States. 

To  the  second  question  we  reply,  that  the 
Act  of  1834,  ch.  132,  does  not  repeal  the  firm 
section  of  tiie  Act  of  1818,  regulating  the  pay 
and  emoluments  of  brevet  ollicGrs.  Tlkat  sec- 
tion of  the  act  is  still  in  force,  and  upon  itresti 
the  army  regulations,  in  relation  t  i  lir-  vi  t  puy 
and  emoluments.  The  Act  of  1834  only  repeaU 
those  sections  in  the  acts  of  1819  and  1814^  and 
in  the  Act  of  1818,  by  which  the  Pre^Ment  wa* 
authorized  to  confer,  and  the  benaie  was  per- 
mitted to  confi  rm,  brevet  oonunissions  cixiferred 
upon  officers  of  the  army,  nr  r  tlicerH  of  the 
marine  corps,  for  ten  vears  service  iu  any  one 
grade,  exoeptine  sucn  olBcers  as  had.  before 
the  iiM'^^^MiTv  nf  the  act,  acquired  the  right  to 
havt  brevet  ranli  conferred  by  ten  vean*'  serv- 
ice in  any  one  grade,  if  the  President  should 
think  tit  to  nominate  them  to  U>e  Ssoato  for 
brevet  commissions. 

To  the  third  question  we  reply,  that  tlie  5Ui 
.section  of  the  Act  of  thb  30th  June,  liAM.  is  a 
repeiil  of  the  joint  resoluticm  of  tlw  two 
houses  of  Congress  of  the  2oih  May.  1832.  re- 
specting the  pay  and  emoluments  ol  the  manne 
corps. 

'1  iw  fourth  oueslion  involves  the  charge  nia-l- 
by  the  defendant  for  double  raliooa.  Addi- 
tional rations  are  provided  for  by  the  5th  see* 

tion  of  tiie  Act  of  1802.  {2  Story's  Laws.  KA.) 
"  To  the  commanding  otiicer  ot  each  separate 
post,  such  additional  number  of  rations  aa  the 
President  of  the  United  States  shall  fnmi  ^r: 
to  lime,  direct,  having  respect  to  uu-  sjhi  uii 
circumstances  of  each  post.  '  is  ilie  language  of 
a  part  of  the  section.  It  is  the  auihoriiy  ior 
the  112oth  paragraph  in  the  Army  IiegulttUua> 
of  1835.  The  President  sanctioned  those 
ulations,  and  by  doing  so.  delcgati«d  his  author- 
ity. *a6  he  had  n  right  to  do.  to  the  Sec  [*567 
ixilary  at  U  ar.  The  Army  Uegulutions,  when 
sanctioned  by  the  President,  have  the  force  of 
law,  because  it  is  done  by  him  by  the  authority 
of  law.  This  Regulatiflua  uf  IW.  then,  wm 
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K>cnoclu>iive  upon  the  accounting  officer  of  the 
cmsun',  wbiUit  they  continued  in  force,  as 
ihoMof  1836  afterwards  were,  and  as  those  of 
1941  now  are.  When,  then,  an  ofHc«r  presentH, 
vilii  bin  account,  an  authentic  document  or 
certificate  of  his  having  commanded  a  post  or 
amend,  for  which  an  order  has  been  issueti 
from  the  War  Department,  in  conformity  with 
Jm- provinions  of  the  Army  Hogulalions,  allow- 
ing tlouble  rations,  his  right  to  them  is  estnb- 
ikbed.  nor  can  they  be    withheld,  without 
iluin^  him  a  wrong,  for  which  the  law  gives  him 
I  remedy.    But  as  the  question  in  this  case 
muiit  be  decided  upon  the  agreeil  statements  of 
lict«  in  the  reconi,  l>elween  Colonel  Freeman 
tod  the  District  Attorney  of  the  United  States, 
nt  have  no  hesitation  in  answering  it  adversely 
from  the  claim  of  the  defendant,  for  double 
niioQii,  as  the  fact  does  not  appear  in  the 
teotmi  that  he  had  such  a  command  of  a  poHt 
vanouU,  at  which  double  rations  bad  iMtMi 
iQowed.  acconling  to  the  Army  Ueitulatioiis 
vUch  were  in  force,  from  the  time  his  account 
Kgins,  or  according;  to  thtme  subs<.'(|iu>ntly  sanc- 
Moed  by  the  President.    To  the  tillh  <|U('8tion. 
le  reply,  that  the  fact  of  appropriations  having 
MB  made  by  Congn-ss  for  double  rations. 
ImboI  determine  what  oilicers  in  command 
jreentitleil  to  tliem.    The  sixth  question  re- 
ilo  lo  the  charge  of  the  defendant  forcomptm- 
Itioa  for  his  duii*^  and  respouHibiiitieM,  with 
enect  to  clothing,  anns,  and  accoutrements." 
rule  he  was  a  captain  m  the  line  of  the  marine 
orpik  and  in  command  of  the  marines  on  the 
Moo  Mation.    The  question,  as  it  is  put. 
laketit  neccwary  for  us  to  re(K>at  what  has 
ccn  already  said  in  a  previous  part  of  this 
pinioo,  that  a  brevet  field  oHicer  of  the  marine 
arpB,  commanding  a  seimrate  iHMt,  with«)ul  a 
[MDinaod  e<iual  to  his  brevet  rank,  is  not  en- 
tlcd  to  brevet  pay  and  emoluments.    Hut  if 
icb  tM«vel  otUcer  is  u  captain  in  the  line  of  his 
tqm,  and  in  the  actual  command  of  a  com- 
my,  whether  he  is  in  command  of  a  post  or 
he  is  entitled  to  the  compensation  given  by 
id  ticcthin  of  the  Act  of  the  2d  March, 
(3  Story '8  Laws,  2057.)  We  cannot  give 
It  her  answer  to  thi.s  question,  becjitise  the 
{>.irt  of  it  attaches  brevet  pay  and  emolu- 
.-iM  to  the  cvimmand  of  a  sepanite  post,  for 
u>ch  it  is  not  alio  Weil  by  law.  and  cannot 
ere/ore  iniluence  any  right  to  compensation 
hich  may  have  accrued  to  a  captam  in  the 
le  ooder  the  dd  section  of  the  Act  of  the  2ii 
vcb.  18^7.    That  act  is  in  full  force,  unre- 
■led  io  any  way  by  the  Act  of  1834,  for  the 
oripiniziiiiou  of  the  marine  cor}>s.  (4 
f,  8808.)    And  captains  and  subalterns  of 
•r' ■I'-i  -  iw  much  entitled  to  its  provisions, 
.ipiains  or  sulmlterns  in  the  mil- 
eslabiiahment  of  the  Unite<i  States.  If 
aoj  doubt  of  this,  before  the  Act  of 
paaaed.  the  5th  section  of  that  act 
i*J  mtist  be  considereil  *as  having  put  an 
to  It.  It  ifl.  "  tliat  the  ollicersof  the  marine 
rpm  aball  be  entitled  to,  and  receive  the  same 
:i!  'uments.  and  allowances,  as  are  now, 
ifier  be  allowed  to  similar  grades 
ly  of  the  army,"  subject  to  li.e 
;>lM>u  lu  Uie  section  following  the  words  just 
I. 

>  dbsif  dirret  the  fortgoing  anmeera  to  Uit 
IgffanB,  upon  lehich  UtejudgtM  in  the  court  be- 


low  irere  oppotted  in  opinion,  to  be  certified  to  that 
court. 
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JAMES  B.  ANDREWS,  Appellant. 
r. 

WILLIAM  II.  WALL  and  JOHN  H.  GEI- 
GER,  Difendants. 

Affreement*  of  con»ort*hip  betineen  nuutern  of 
tesml*  engaged  in  Halroge  busineM  extendn  io 
otcners  a  tut  crew — diimolHtion  of—jurutdietion 
of  admiralty. 

An  aKTccmcnt  of  consortship  l>ctween  the  Tna»- 
tern  of  two  veswels  euKug^'d  In  the  business  known 
l»y  the  name  of  wrvekin»r.  Is  a  eontraet  capable  of 
beInK  enforced  In  an  adinlrnltv  court,  atruinst  prop. 
i*rty  or  prociKnl-*  in  lh«<  <'u»toiry  of  the  court. 

'I^c  »>a.<*e  of  KauLiay  v.  AllcKrc  (12  Whcaton,  011) 
conunenttKi  on.  and  explained. 

Such  an  airn-cinent  extends  to  the  owners  And 
crews,  and  is  not  nier<'ly  personal  bctwt«n  the 
mast  ITS. 

If  made  for  an  IndeflniU.*  period,  it  does  not  ex- 

Filr<;  with  the  mere  removal  of  one  of  the  masters 
rtim  his  vessel,  but  c<intinues  until  dlasolvod  upon 
du<'  notice  to  the  adverse  parlv. 

Where  there  is  no  other  evfdenw  than  the  an- 
swer of  its  havlnx  been  a  part  of  the  oriKinal  aKree- 
ment,  that  such  removal  should  dissolve  the  oon- 
truct,  the  evldenire  is  not  sulticient. 

Whenever  prt»ceeds  are  riKhtfully  in  the  poflec«s- 
slon  and  custtxiv  <»f  the  admiralty,  it  is  an  inherent 
incident  to  the  Jurimliction  of  that  court  to  enter- 
tain supplementui  suits  by  the  parties  in  lntert>«t 
l«t  tisccrtaln  to  whom  those  proceeds  riKhtfully  l>e- 
Umtt,  and  to  deliver  them  over  to  the  parties  who 
(*stat>lish  the  lawful  ownership  thereof. 

THIS  was  an  appeal  from  the  Court  of  Apinnils 
in  Florida,  and  grew  out  of  the  following 
circtimstancea: 

There  were  two  vessels.  i)ne  called  the  Globe, 
and  the  other  the  George  Washington,  engaged 
in  the  business  of  assisting  vessels  which  were 
wrecked,  or  in  danger  of  iKH'oming  so.  on  the 
coast  of  Florida.  Between  tlie.se  two  there  ex- 
isted the  agreement  of  consort^hip.  which  will 
be  spoken  of  pn^'ntly. 

For  assi.stance  rendered  by  the  GIoIk;  to  the 
ship  Mississippi  and  cargo,  an  amount  of 
$5,522.49  was  decreed  as  salvage.  Andrews, 
the  appellant,  was  part  owner  of  the  Globe, 
and  Wall  and  Geiger.  the  defendants  in  error, 
were  part  owners  of  the  George  Wa-shington. 

Wall  and  Geiger  filed  a  petition  in  the  Superi- 
or Court  for  the  Southern  District  of  Florida 
ibcinii:  the  same  court  which  decrec*d  the  salvage), 
as  follows: 

***To  the  honorable  Wm.  Marvin,  [*f>00 
Judge  of  the  United  States  Superior  Court, 
Sf>uthern  Judicial  District  of  Florida,  in  ad- 
miralty : 

"  Your  {>cUtioncr8  respectfully  represent,  on 
oath,  to  your  honor,  that  they,  with  J.  A. 
Thouron,  are  the  t)uly  owners  of  the  8ch(X)ner 
George  Washington ;  that  stiid  schooner  has  for 
some  time  past  ueen  ctmsorted  w  ith  the  sloop 
Glotx*.  in  the  business  of  wrecking  upon  this 
reef,  and  was  so  consorted  with  said  sloop 

Sovm.—A$  tit  Dulvage,  see  note  to  Stratton  v.  Jar- 
vis,  s  Pet.,  4. 
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when  (hat  vessel  perfonii«d  the  aervioes  to  the 
Bhlp  Hiaaiflsippl  which  have  resulted  tn  the  pay- 
ment of  saivairo  to  said  sloop  by  your  honor, 
in  admiFalty,  ou  the  Slst  day  of  May,  1841; 
that  a  portion  of  said  salvage  n  justly  due  and 
owing  unin  your  petitioners  from  said  consort- 
ahtp,  and  that  the  master  and  agent  of  Haid 
sloop  Globe.  J.  B.  Andrews,  positively  refuses 
to  pay  to  thorn  nny  portion  of  the  same.  They, 
therefore,  risixctfully  represent  thia  matter, 
and  pray  the  interfi  rent  e  of  your  honor,  that 
you  may  order  tlit-  clerk  of  your  honor's  court 
to  retain  such  portion  of  i^id  salvage,  now 
alioat  to  be  paid  to  said  sloop,  as  to  your  honor 
may  appear  equifahlc  under  i^aid  ronsortship, 
due  to  said  pelitiouerii  aa  ow^uera  of  schooner 
the  George  Washington.  And  they  are  ready 
to  show  10  your  honor  the  exact  sum  due  to  them 
under  said  consorUship.  And  will  ever  pray. 
W.  H.  Wall, 
"  John  H.  Gkioer, 
"8.  R.  Mallory,  E*roctor.  ' 

In  conformity  with  tliis  petition  the  judge 
directed  the  sum  of  $2,455.64  to  Vie  retained, 
which  Wall  and  Geiger  claimed  by  a  subsequent 
petition. 

Andrews  answereti  it  as  follows: 

"The  answer  of  James  B.  Andrews,  part 
owner  of  the  sloop  Globe,  would  re8j>ectfully 
represent,  that  a  notice  of  a  petition  filed  by 
Wm.  H.  Wall  and  John  H.  Geiger,  who  claim 
as  part  ownersof  the  schooiKjr  Georifc  Washini^- 
ton,  claiming  a  part  of  the  salvage  decreed  to 
Thos.  Greene,  master  of  the  sloop  Globe,  in 
llu'CJLseof  Tfiifiii/i.t  (irii  )ie  «l  n'.  v.  S/iiji  M/.s- 
mapfii  and  mryo,  and  hm  beeu  served  upon 
him.  To  which  he  comes  into  court,  and  ea>  s, 
that— 

**  1.  The  petiliouLTb  have  uu  ri^ht  to  come  i 
into  your  honorable  court  in  this  summary  | 
wiiv,  and  ol)tain  a  (U-cret.'  airninst  the  ('ar!iin;js 
of  the  inai>U;i  and  crew  of  the  sloop  (Jlobe,  who 
were  libelant «  in  the  above  case. 

"2.  Thai  if  there  i^  anylhiiii;  dne  by  the 
Globe,  her  v.ww  and  owucrs^,  it  niu&l  be  by 
Boraecontraei  e.vis^tinsjc  at  the  tiint-  the  services 
for  which  sidvaire  has  be<'ii  dei  reed  were  ren- 
dered, atul  that  if  such  contract  <'xisis.  il  waa 
not  made  with  petitioners  by  yo!  i  i  nondent. 

"  ;i  Vour  respotideiit  udiuit.'^  that  lliere  wa.s 
u  cotisurl-hip  or  axrc^imcul  entered  into  pre 
viously  to         s^'r^ces  rendered  to  the  sliip 
Mississippi,  by  him.  m  raai^ter  of  the  sloop 

(}li)t>e,  an<l          Hnssel.  niaster  of  llie  scliooner 

(}c(Hi;e  Wa.shintrton,  by  which  they  agretHl 
o70*|  *to  divide  tiieir  respec'tive  earninirs  or 
j^iiin  between  each  otiier,  tl>eir  crews,  and  the 
owners  of  the  resi)eetive  vessels,  in  a  cerl:iin 
proportion,  viz. :  the  Globe  was  to  be  rated  at 
sixty  thrw  tons,  and  the  George  Wanhinirton 
at  hfty-three  t»)n.s,  and  the  nundn-r  of  men 
each  ves^'l  niii^ht  have  on  board  at  the  time 
any  money  nii^ht  be  earned.  But  he  alleges 
that  such  eonlni<:t  was  made  l>elween  him  and 
iJaptain  Ku»8el  for  an  indefinite  time,  aiid  con 
simrad  that  it  only  remained  in  force  so  long  as 
they  both  rentained  on  board  of  their  reHp<:>cl- 
i«;e  veeiteis  and  eitfued  Halvaifeiaod  tha&  attlie 
time  tlie  nioo«y  in  dispute  was  eaknad,  .ttit< 
Tli'inias  Greene,  the  male  of  the  Globe,  was 
maater,  and  in  that  capacity  rtmdered  aerviiOoa 
to  the  illip  JUMissippi,  and  filed  a  libolM 
own  nam6»  at  mod,  and  Mag  naofrnm 
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master  by  this  court,  salvage  on  the  said  ship 
was  <tocfeed  to  him  in  his  own  name. 

"  Whereupon  vonr  n-pAndent  prap  that 
your  honor  will  dismitia  the  said  petiUioa.  and 
tlial  the  amount  of  the  tnoiMj  niainefl  f ras 
the  salvage  decreed  to  Thomas  Oteene  be  paid 
over  to  him,  together  with  hit  costs  io  this 
behalf  expended.  And  your  fespoodsBt.  Ac, 

*•  JAMB8  B.  Anprf.ws, 

"  W.  R.  Hackley,  Proct.  for  Keep." 

After  the  cause  had  beni  argued,  the  coot 
gave  the  following  order: 

"  Ordered,  That  the  clerk  ascertain  the 
uumlier  of  men  on  board  the  sloop  Globe  and 
George  Washini'^Tnn  r<\«»pectively  at  the  lime  of 
the  earning  of  the  ^nlva^  by  the  Globe  for  serv- 
ices rendered  the  Mississippi  and  cargo,  aad 
that  he  divide  the  salvage  m  that  cas<  decreed 
the  Globe,  between  the  Globe  and  Uie  Georjfe 
Washington,  man  for  man,  and  ton  for  ton, 
takincr  the  Globe  at  sixty  thnee  tons,  and  the 
George  Washington  at  li fly- three  tons,  and 
that  lie  pay  to  Wm.  H.  Wall  and  John  H. 
Geiger  the  George  Washin^on's  portioo  for 
and  on  behalf  of  all  persona  mtercsted  theKia. 

Ordered,  That  eadi  party  pay  liis  own 
costs  in  this  suit." 

The  result  of  the  wder  waa  an  apportka- 
nu  nt  of  the  fund  b^ween  the  twu  Tesssli  ai 
follows: 

To  the  Globe  _  .  .  .  $S.<M6.» 
To  the  Geoige  Washington  •  2,455.64 

Total  salvage  .   .  . 
From  lliis  decree  Andrews  appealed^ 
Court  of  Appeals  of  Fiartdah^^^h 
the  sentence,  and  from  IMm ■tttSmmcit  iw 

p<'aled  to  this  court. 
Afr,  V/^nwnf  (J<>x  for  tlie  apiH^Uant. 
Mr.  (j.  J.  Jngtmofl  im  tlwifdefcodantSv 
Mr.  (!<>x  made  the  two  following  ^iais: 
1.  That  the  record  sho^i^o  subaiating  - 

tract  of  consortahip  al  H<ll|ie  of  the 

service. 

*2.  That  a  court  of  admiralty  has  Dop«^« 
jurisdiction  of  the  case. 

In  .support  of  the  first  point,  he  said  tfi  v.  t 
had  not  been  atde  find  any  jtidicial 
of  the  contract  of  consortship.    The  couil] 
l(»w  decided  on  two  grounas:  TE: 
Globe  was  a  wrecker,  and,  9d.  Tkrf,i 
of  oonsortKhip  were  usual.    But  the 
shows  no  evidence  of  these  facts,  and  the  <°i  ' 
was  not  warranted  in  assuming  them.  i 

.lohns..  44»,  45«.) 

Upon  the  8eoo«4  point,  he  said  that' 
not  found  a  caiirrtvhere  a  court  of 
had  taken  such  jurisdiction,  and  r 
to  have  been  a.<)sumed.    (12  Wheat., 
y  Peters,  433;  Baldw..  544;  Bee,  IMs 
Adm.   Itep..  ".ilp.  .   IkunU;  » 

Adm«  )ttJi^;  1  i^agg..        i4  tmtmA  ''>- 

lA":  IngertM,  for  ilufrm^tiir  ^.^d 

thill  hr  <-nii!d  scarcely  add  fni\i)iini:  t-  thi-  r*-! 
Kouiun  iu>on  ^bich  the  ooun  'inijcifr.] 
oplaiaii^wbich  was  inserted  Id  ^Uf^.^^r^i 

The  r"iiM;i«  l  w.i^  onr  (if  :ni(t)iru)ly  c\\\t 
Mf&tt^^  au<i  thti  cane  likio  ym^friy^^iiiiit  cn^ 
taigLihe  rules  relating  to  wbl<^<#pP  familnkr 
to  the  n •ur !  Tt  was  a  diTlv  prictu  «■  in  a  cocrt 
aflRitiaay  to  diatHbute  1m*i|U,w  hirU  wrrr 
ught  into  court.  The  tjiil0^ii*vit  adcui 
the  contiaot.  "  -^^ 
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]fr.  Jnttiee  Story  delivered  the  opinion  of 
llif  court : 

This  in  the  case  of  an  appeal  in  admiralty, 
from  a  deer**  of  the  Court  of  Appeals  of  the 
iifrritorv  of  Florida,  affirming  the  decree  of  the 
Jud^eof  the  Superior  Court  of  the  Southern 
Jodirial  DiHtrirt  of  Florida.  It  appears  from 
the  proceediuiTS,  that  u{X)n  a  libel  tiled  in  the 
Saperior  Court  of  the  territory,  in  behalf  of 
Uk  oirner*  and  rrew  of  the  sloop  Globe,  baIv- 
iCf  had  l>ecn  awarded  in  their  favor.  agt\in8t 
like  ship  Mississippi ;  that  a  part  of  the  salvage 
10  decreed  remained  in  the  registry  of  the 
■Vt;  and  that  the  present  petition  was  tiled 
kWall  and  Geijfer,  on  behalf  of  the  owners 
H  the  schooner  George  Washington,  for  the 
itre  of  the  salvage  due  to  them,  as  consorting 
vilb  the  Olobe  in  the  business  of  salvage.  It 
MOW  to  be  a  not  uncommon  course  among  the 
men  of  a  certain  class  of  vessels,  commonly 
iBed  wreckers,  on  the  Florida  coast,  with  a 
rirv  to  prevent  mischievous  comi)etitions  and 
(lifirioos  in  the  performance  of  salvage  serv- 
m  on  that  coast,  to  enter  into  stipulations 
ritb  each  other,  that  the  vessels  owned  hv 
ban  respectively  shall  act  as  consorts  with 
icfa  other  in  salvage  services,  and  share  mutu- 
fiy  with  eaf;h  other  in  the  moneys  awardc<l  as 
llra^,  whether  earncil  by  one  vessel  or  by 
Olh.  Itismimittetl  in  the  answer  of  the  appei- 
Ol,  who  was  the  master  and  part  owner  of  the 
Hobe,  and  the  original  res|x>ndent  in  the  court 
riow,  that  such  an  agreement  or  stipulation 
M  entered  into,  for  an  indetiniie  time,  \w- 
■cen  himself,  as  the  master  of  the  Globe,  and 
lewwter  of  the  George  Washington,  before 
^i^Wage  servic*e  in  question;  but  he  insists 
ii  was  to  remain  in  force  only  so  long  as 
reinained  masters  of  their  res(HH  tivc 
*fijHtlB,  and  earned  salvage;  uiid  that 
ime  of  the  salvage  services  in  question, 
m  i  homas  Greene,  mate  of  the  Glot>e,  acted  as 
dMer  thereof.  lie  also  insists,  that  the  ]il)el- 
ils  have  no  right  to  come  into  the  court,  in  a 
■miacy  way.  to  obtain  a  share  of  the  salvage; 
id  lastly,  he  insists  that  the  agreement  or 
ipalatioti  was  not  made  between  him  and  the 
tdants. 

The  courts  lielow  overruled  all  these  matters 
defense:  and  u|K)n  the  present  appeal  the 
ne  are  brought  lN.'fore  us  for  consideration 
"A  df^ston.    In  the  tirst  place,  then,  as  to 
'  il  agreement  or  stipulation  for  oon- 
11  must,  although  made  by  the  mas- 
:  lie  TOHels,  be  deemed  to  be  made  on 
t  of  the  owners  and  crews,  and  to  be  ob- 
.  ..nr  on  both  sides,  until  formally  dissolvetl 
the  owners.    The  mere  change  <»f  the  mas- 
•s  wmi  diKS4>|ve  it.  sinc.-e  in  its  nature  it 

act  ac<  :  .  '  '  I  for  the  (KTsonal  benetltuf  them- 
ras,  or  for  any  peculiar  personal  services.  It 
lb  prr  w  ithin  the  .satnc  rule,  as  to  its 

Mutator j>  :  I'  O.  as  the  contract  of  the  ma-ster 
a  ship  for  seamen's  wages,  or  for  a  charter- 
fty  for  the  vf»yagp,  which,  if  within  the 
of       authority,  binds  the  owner,  and  is 
^  ('d  by  the  death  or  removal  of  the 
' ; -sidt-*,  in  the  present  case,  the  agree- 
r  -: ipiilaiiMu  for  consortship  was  for  an 
;e  peritKl,  and,  consetjucntly,  could  l)e 
:i  up  or  diwolved  only  uiK)n  due  notice 
adTcrae  party;  and  the  mere  removal  of 
lartnr  of  one  of  the  vessels,  by  the  owner 
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thereof,  for  his  own  benefit  or  at  his  own  op- 
tion, could  in  no  manner  operate,  without  such 
notice,  to  the  injury  of  the  other.  In  the  next 
place,  there  is  not  a  particle  of  evidence  in  the 
case,  that  at  the  time  of  the  agreement  or  stip- 
ulation for  consortship,  it  was  agreed  between 
the  parties,  that  a  change  of  the  masters  should 
be  treated  as  a  dissolution  thereof.  The  an- 
swer is  not  of  itself  evidence  to  establish  such 
a  fact,  but  it  must  be  made  out  by  due  and 
suitable  proofs;  for  in  the  mlmirally  the  same 
rule  docs  not  prevail  as  in  ecpiity.  that  the  an- 
swer to  matters  directly  resiwnsive  to  the  alle- 
gations of  tiie  bill,  is  to  be  treated  a.s  sutflcient 
proof  of  the  facts,  in  favor  of  the  respondent, 
unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  and  other  circum- 
stances of  etiuivalent  force.  The  answer  may 
he  evi<lence.  but  it  isnm  conclusive;  and  in  the 
present  case,  the  dissolution  of  the  agreement 
or  stipulation  for  consortship.  by  the  change  of 
the  niiister  of  the  Globe,  seems  to  Ije  relied  on 
iLs  a  mere  matter  of  law,  and  not  as  a  positive 
ingredient  in  the  original  contract. 

The  material  and  important  question,  there- 
fore, is.  whethi-r  the  agreement  or  stipulation  of 
consortship  is  a  contract  capable  of  being  en- 
forced in  the  admiralty  against  property  or  pro- 
ceeds in  the  custody  of  the  court.  We  aro  of 
opinion  that  it  is  a  case  within  the  jurisdiction 
of  the  court.  It  is  a  maritime  conlnict  for 
.services  to  be  rendered  on  the  sea,  and  an  ap- 
portionment of  the  salvage  earned  therein. 
Over  maritime  contracts  the  admiralty  possesses 
a  clear  and  established  *j»irisdiction,  [*{>7II 
capable  of  being  enforced  in  jtermnam,  as  well 
as  in  rem;  as  is  familiarly  seen  m  cases  of  mar- 
iners' wages,  bottomry  bonds,  pilotage  services, 
supplies  by  material  men  for  foreign  ships,  and 
oUier  cases  of  a  kindred  nature,  wiiich  it  is  not 
neces.sary  here  to  enumerate.  The  case  o  IHiim- 
my  v.  AUfgre  (12  Wheat.,  611)  contains  no  doc- 
trine, sanciione<i  by  the  court  to  the  contrary. 
It  is  within  my  own  personal  knowledge,  having 
been  present  at  the  decision  thereof,  that  all  the 
judges  of  the  court,  e.vcepi  one,  at  that  lime 
concurred  in  the  opinion  that  the  case  was  one 
of  a  maritime  nature,  within  the  jurisdiction  of 
the  admiralty,  liut  that  the  claim  was  extin- 
guished by  a  promissorj'  note  having  l>een  given 
for  the  amount,  which  note  was  still  outstand- 
ing and  unsurrenderwl.  It  iK'came.  therefore, 
unnecessary  to  decide  the  other  isdni.  The 
^neral  doctrine  had  Ix^en  previously  asserted 
m  the  case  of  7'/w  (xenrml  Smith  (4  Wheat., 
488),  and  it  wjis  subsequently  fully  recognized 
and  acte«l  upon  by  this  court  in  J*er<mj:  v.  How- 
ard (7  Peters,  ;J24).  Upon  general  principles, 
therefore,  there  wouM  lie  no  dilllcully  in  main- 
taining the  pn>senl  suit,  as  well  founded  in  the 
jurisdiction  of  the  admiralty. 

There  is  another  view  of  the  matter,  which 
does  not  displace  but  adds  gn*al  weight  to  the 
preceding  considerations.  This  is  u  ease  of  pro- 
ceeds rightfully  in  the  |>o8ses.sion  and  cut-l<Kly 
of  the  admiruliy;  and  il  would  seem  to  be,  and 
we  are  of  opinion  that  il  is.  an  inherent  incident 
to  the  juriwiiciion  of  that  court,  to  entertain 
supplemental  suits  by  the  parties  in  interest,  to 
ascertain  to  whom  those  proceeds  rightfully  be- 
long,  and  to  deliver  them  over  to  the  jMirtics 
who  establish  the  lawfull  ownership  thereof. 
This  is  familiarly  known  and  exercised  in  casea 
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of  the  sales  of  ships  to  satisfy  claims  for  sea- 
men's wages,  for  tNyttoo^  booda,  for  salvage 

services.  Jincl  for  supplies  of  material  men.  where, 
after  salisfactton  tliereuf,  there  remain  whatare 
technically  called  "remnunte  and  surplniw," 
in  the  registry  of  the  atlmiralty.  But  a  more 
striking  examf>Ie  is  that  of  supplemental  libels 
and  petitions,  by  persons  asserting  themselves 
to  be  joint  captors,  and  entitled  to  snare  in  priz-c 
proceeds,  and  of  custom  house  officers,  for  their 
distributive  shares  of  the  proceeds  of  property 
seized  and  condemned  for  breaches  of  the  rev- 
enue laws,  where  the  jurisdiction  is  habitually 
acte<i  upon  in  ftU  caaea  of  dlffletiUy  or  oootro- 
versy. 

Wpiin  tlte  irlutk,  tPithout  'joiiHJ  »t<*fe  at  Uirtfe 
into  the  gubject.  lee  are  of  cjnnion  that  the  decree 
of  the  Cou  r(  of  Apptal»<if  Florida  ought  tobettf' 
j^rmed,  with  c<fUi. 

Ctted--5  Howh  ifS;  n  How^as:  I  Black, SM:  » 
Wall^  flS:  1  BmwDflOB;  1  Ben.,48T:  5  Ben..  MS; 
CMoott,  ^  aM,aS8: a  Bisa.,  l£i:8  Bias^  102:  Mc 
AU..  14,  15;  i  Wocm1.^M^  lU;  «  Baak.  Utitf.,  : 
Newb.,278;  2  DUL,1I0B:  <Curt^  »$  1  Spngue, MS : 
Taney,  W6 ;  Abb.  Adm.,  848. 


574*]  ♦AUGrSTUS  AND  EDWARD  BON 
NAFEE,  Partners  under  the  uiime  and  style 
of  BoMNAFEB  &  Co.^  PttUiUifh  in  Bmr, 

«. 

IRAB.  WILLUMS.  CHARLES  8.  SPANN. 
AXD  B.  H.  CX>OK,  D^tndant»  in  Hrrot, 

CiUun  truiUe  of  om  8kl$$  nuty  tiu  citizen  of 
(Mother  SUUe  in  U,  8.  ObrcuU  Court  vrithout 
rtfennet  to  mtdinte  ^OMtoiouet: 


The  (Xreuft  Court  oftba  Unltad  Statea  has  Jtwto- 
dletioa  where  a  promlsaory  note  la  naade  byadtl- 
aen  of  one  State  payable  to  another  dttmi  of  toe 
aaate  State  or  bearer,  and  Vte  party  bringing  the 
auitlaaoltlaeo  oraoUl8ren»0avte,altbougbupon 
the  face  of  the  note  It  was  enraaaed  to  be  for  the 
nee  of  peraone  reaidtnir  in  tie  State  In  whleh  the 
maker  and  payee  lived. 

Where  the  oftiaenahipottlMpartleairivee  hiris> 
diottaa,  and  the  legal  ivht  to  sue  la  In  the  plaiat- 
Hf,  the  eottrt  will  not  Inquire  Into  the  realdenoe  of 
thoae  who  najr  have  an  equitable  Intoeat  In  the 
olalm. 

a 

THIS  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  Slatfli  for 
the  Southern  District  of  Mississippi. 

The  plaintiffs  in  error  were  citizens  of  the 
State  of  New  York;  the  detendaiilB  tai  error,  of 
Mississippi. 

The  (lefundants  in  error  extt  uicd  four  joint 
and  beveral  promiseory  notes,  promising  to  pay 
to  Cow  lea  Meade,  or  bearer,  for  tbe  use  of  the 
Real  Estate  Banking  Company  of  Hinds  Coun- 
ty, the  sums  of  money  therein  mentioned. 

Id  1841,  the  plaiuutis  brought  suit  upon  Uiese 
notes,  aUogiug  themselves  to  be  the  lawful  beer^ 

tlMMOf. 


XoTK.— ..i*  to  furitdicUmi  «/  I'uitiil  Sfatox  cnnrU 
iUlM.iulimi  uiinn  ttartUn,  <  fnVuj)  ititil  it^tidetict, 
Bue  noU'  to  Ktnory  v.  (tiiM'iioujfh,  :i  Dall  ,  ;i69;  and 
note  to  Straw tirnlKL'  v.  CurtiM.  ',i  Craiu-h,  'M'l. 

A»  U>  aiUniiliU  cmu'cuanct  to  etuUtlc  mil  to  be 
brtmght,  ami  nniikutc  of  aMigtuirn  eue  note  to  Mc- 
l>ooald  V.  SmaUey,  1  ttW. 


The  defendants  demurred  upon  the  two  foi- 
lowinggrounds: 

"1.  The  plaintiffs  cannot  maintain  the  action, 
because,  by  their  own  ahowing.  the  defendanu 
who  are  sued  are  also  a  |MUt«  tliopenoBafor 
whose  ufe  the  suit  is  commenced. 

"2.  The  court  can  have  no  jurisdiction  of  this 
case,  because,  althongli  It  it  true,  the  Boarinal 
plaintiffs  are  the  bearers  of  the  paper  sued  on, 
and  citi/ens  of  a  State  other  than  Misbisiiippi. 
vet  the  usees,  or  those  for  whose  benefit  the  suit 
is  brought,  for  anything  which  appears  in  the 
declaration,  are  citizens  of  the  State  of  Missis- 
sippi; and  there  are  all  other  causes,"  &c. 

The  Circuit  Court  siislalfiwl  the  demonor; 
from  which  dMsioii  ft  writ  of  error  tmniglit  the 
case  to  this  court. 

The  cause  was  argued  for  the  plaintifEs  in  er- 
ror bf  Mr.  WaUbtr,  as  foUowa:  i 

The  first  cause  of  demurrer  was  as  followa: ' 
"  The  defendanu  wlio  are  sued  are  also  a  past 
of  the  perMMM  for  whoie  080  ttoaoit  la  brounA." 

Now.«the  suit  is  brought  in  the  name  of  IVmj 
nafee  &  Co.  alone,  and  not  for  the  use  of  any 
one,  and  therefore  the  demurrer  Oftniiot  bo  Baa* 
taiiied  on  this  ground.  The  note  was  payable 
to  "Cowlcs  M(^e,  or  l>earer,  for  the  use  of  the 
Real  Estate  Banking  Company  of  Hinds  Coun- 
ty," and  it  was  assigned  by  delivery,  by  Cowk* 
Meade,  to  the  plaintiffs,  who,  throughout  every 
count  of  the  declaration,  are  deembed  aa  the  I 
lawful  bMrers  of  the  note,  and  in  wboee  BMse 
*alone  the  suit  is  brought.  It  is  true.  [*ft7ft 
tbe  note  was  payable  to  Cowles  Meade,  for  the 
use  of  the  Real  Estate  Bftnking  Company,  and 
that  Cowles  Meade  was  one  of  that  company: 
but  this  could  LDUstilute  no  obji^iion  to  the, 
iurisdi<:tion,  l)ecau8e,  before  a  court  of  common 
law,  this  company  had  no  rights  wbalevcr. 
They  were  unincorporate<l.  and.  therefore. could 
not  sue  at  law  in  the  name  assumed  by  ttsem; 
and  even  If  they  could,  norigbtof  aotioa  woold 
ftOCnieto  them,  where  the  note,  as  in  this  case, 
was  not  payable  to  them,  but  to  Cowles  Meade, 
or  beuor.  In  wbom  alone,  or  Uw  bearer,  tlw 
sole  legal  title  was  vesteti.  The  question,  there 
fore,  intended  to  l)e  raised  by  the  demurrer, 
does  not  apply  to  thfa  case.  The  legal  title  is 
vested  in  any  InianT,  and  Uie  fact  that  the  bearer 
deriveii  title  by  delivery,  from  Cowles  Meade, 
can  have  no  in jarkmB  ellBOt  upoai  the  dtlo  of 
the  plaintiffs. 

But  it  is  said  that  Cowles  Meade,  to  whooi. 
or  bearer,  tlie  note  is  payable,  appears  to  be  one 
of  the  same  unincorporated  banking  oompa^f 
for  whose  use  the  note  is  given.  But  if  Cowks 
Meade  delivered  the  note  to  the  plamtiffa,  and 
they,  as  is  the  fact,  are  not  members  oC  Um  i 
banking  company.  stIU  the  qaeatioii  doM 
arise,  that  one  partner  cannot  sue  another ; 
net  at  law;  for  tiie  plaintiHa  and  ~ 
were  not  partners,  aod  the  use  for  whleh  the 
note  was  given  does  not  affect  the  legal  rights 
of  the  parties.  The  legal  intendment  ia.  aod 
such  la  the  faet,  that  the  ptataitillB»  with  tki 
con.sent  of  the  banking  company,  were  tbe  pur 
chasers  of  the  note  in  question,  and  brought 
the  suit  for  their  own  use  alone.  But  were  it 
otherwise,  could  not  Cowles  M»'ade  maintain  * 
suit  at  law  on  such  a  note  at>  tht^iuf  Uh;  defend 
anis,  even  if  Meade  and  the  defeMkuta  were 
members  of  the  same  banking  com{>any 
iiov/,  the  law  is  clearly  settled  that  a  partiMX- 

HowAnti 


Bcnnf AfSB  &  Co.  ▼.  Wiluajo  m  al. 


575 


ihipctn  sae  upon  a  note  ^veiiby  one  of  the  part- 
wn  to  another,  even  although  h  be  for  the  ufle 
of  tlieHrm.  ( Van  Nam  v.  FhrrfM.  8  Cranch.  80.) 

In  lhal  civie,  thf  person  to  whom  the  note 
WIS  given  was  a  mere  trustee  for  the  firm;  jet 
tbeoonrt  maintained  the  action  against  one  of 
Ibe  partners.  The  cases  in  which  partners  can 
HH  rae  each  other,  on  account  of  transactions 
fmwing  oat  of  the  partnership,  or  where  the 
crm  pannof  sue  a  partner,  arc  raws  of  unascer- 
utaed  baianoee.or  where  the  partnership  trans- 
tetino  hM  «ol  been  septtrated  hj  a  note  or  ex- 
prfSB  promise.  In  such  cases  a  court  of  law 
moot  sever  the  joint  contract  or  liabilities, 
bat  tUs  may  be  done  by  the  parties  themselves. 
'S"iU  V.  T>i»f"n,  I  Rin^,.  149;  Cofee\.  Rrian, 
i  Bing.,  54;  UihMfn  v.  Moore,  8  Kew  Uamp., 
'>i7;  ArvKfw  V.  Tvwntend,  6  Conn..  6:  Story  on 
Partnership.  211.  527.  330;  Collvcr  on  Turtncr- 
M^.  A^'i,  oiA.  91.  148.  152.  147.' l«o;  Wrighi\. 
Hunter,  1  East.  30:  Briefly  v.  Orippn.  7  Carr. 
4  Payne,  709;  Smith  v.  Ihtrnnr.  2  T  H. ,  476. 
Simpmn  v.  Jioehman,  7  Biug..  617;  \  enning  v. 
I^,  18  BMt,  7:  Oaie  8  Btwicie. . 

m.) 

Where  a  note  is  payable  to  A.  for  the  use  of 
576*]  B,  the  legal  title  la  •in  A.  and  he  is  the 
psrty  lo  transfer  it.  to  receive  payment,  and  to 
cQf  upon  it.  (3  Kent's  Com..  89;  1  Selwvn's 
-V  /*.,  2»2:  Cbitty  on  Bills.  180,  226,  428,  606; 
B«i)ey  on  BilU.  76.  115;  Chaplin  v.  Canada,  8 
Coon..  288;  Binney  v.  PhumpUy^  6  Vermont, 

At  law,  the  trustee  has  the  whole  title  and 
iMeMst  {Bnnkefthe  United  StaUtv.  Dewaux. 
SCnuKh.  01;  Trring  v.  Ltnirif.  14  Peters.  800; 
Bmtrmmm.  Jtodenus,  7  T.  R.,  668;  Wake  v. 
ttsHnr.  16  East.  86;  Tudur  r,  TSidur.  4  B.  A 
A'inl.,  745:  Willis'  Trustees.  72,  and  N.  E..78. 
«(.  86,  87:  Uwin  on  Trustee8,ad7.  947.  481.) 

ezprcHB  nurpeae  of  the  trust  was.  to  give 
Mf^le  the  legal  title,  and  enable  him  to  sue  at 
isw. 

Bat  even  If  Meade  conid  not  rae.  the  bearer 
ODIlhl;  and  .Meade  could  leoeive  payment,  or 
traaafer  by  delivery.  And  having  done  so,  he 
»  presumed  to  have  received  fun  value  from 

^h^  plaintiffs.  (1  Selw.  A'.  P..  292.  citing 
( iirth..  5;  2  Vent..  807;  blunner,  2ft4.) 

The  linking  company  are  not  parties  plaint- 
ifT>»  or  «iefendant».  on  llie  record,  nor  is  the  suit 
^>ri)upht  for  their  u«c,  nor  have  tlu  y  in  fact 
tny  luiereit  In  thecase.  And.  in  the  language 
of  tlK'  Supreme  Court  of  the  rnited  Stiitea: 

"  It  may  lie  laid  down  a«  a  rule,  we  think, 

hich  admits  of  no  exception,  that  in  all  cases 
where  jurisdiction  depends  on  the  parly.  It  i« 
(he  party  named  on  the  record."  Ovrernor  of 
Btorgia  v.  Madrajf$.  l  Peters,  Itt.) 

•'.luris<liriion  in  neither  given  nor  ouste<l  by 
'he  relative  hii  nation  of  the  |mrtie«  concerned 
in  interest,  hut  by  the  relative  situation  of  the 
Wities  named  on' the  reconl."  (Ottorn  v.  Bank 
Unites  abUee,  9  Wh(>at.,  788.) 

A  trustee  may  sue  in  the  federal  courts  with- 
nt  rvference  to  the  domicile  of  his  eentui  que 
mui.    (fniner.  finery,  14  Peters.  298:  Bank 
fffut^'d  t^4jUj,  V.  Ihmux,  4  Cran<  h.  30S:  Cor 
fmmikm      WaekinaUm  v.  Ymtng.  10  Wheat.. 

OouatituaoQ,  SM;  Sergeant.  C.  L., 

gl  Kent's  Com.,  348.  H49.) 
•nilMMritieB  are  e<|ually  conclusive 
It  Mtoad  eaun  assigned  in  the  de- 
ft 


murrer,  that  "  those  for  whose  benefit  the  suit 
is  brought "  are  citizens  of  Mississippi. 

No  other  cause  of  demurrer  is  assigned. 

It  is  clear  that  jurisdiction  is  not  devested, 
on  the  ground  that  Meade  was  a  citizen  of 
Mississippi,  because  the  note  was  payable  to 
him  "or  fK-arer."  and.  tlir-n  forp.  not  within  the 
provisions  of  the  11th  section  of  the  Judiciary 
Act  of  1789.  (IhtlbmrT.  M,  1  Mason,  251.) 
.\nd  in  Bank  of  Kentucky  v.  Wtntar  ft  at.  (2 
Peters,  828).  the  court  say:  "The  other  point 
has  rdatioD  to  the  form  of  the  bllhi  which  are 
made  payable  to  individuals  or  bearer,  concern- 
ing whidi  individuals  there  Is  no  averment  of 
citlseoBhip.  and  whidi,  therefore,  may  have 
been  payable  in  the  first  Instance  to  parties  not 
competent  lo  sue  in  the  courts  of  the  United 
States.  But  this  is  also  a  question  which  haa 
been  considered  and  disposed  of  In  our  previous 
♦decisions.  This  court  hjis  uniformly  [*577 
held  that  a  note  payable  to  bearer  is  payable  to 
anybody,  and  not  affected  by  the  diaabiUtieaof 
the  nominal  payee." 

Mr.  JuUiee  McLkam  delivered  the  opinion  of 
the  court: 

This  b  a  writ  of  error  item  the  Sottthem 
District  of  Mississippi. 
The  plalntiffa  brought  their  action  on  four 

promissory  notes,  payable  at  different  times, 
for  different  sums,  and  bearing  different  dates, 
except  two,  whieh  were  dated  the  88d  January, 
1839.  In  each  of  the  notes  the  defendants 
promised,  ur  either  of  them,  to  pay  to  Cowles 
Meade,  or  beaier,  for  the  use  of  the  Real  Eitata 
Banking  Company  of  TTindH  County,  at  their 
banking  houst;  in  CUiuton.  the  sum  named, 
without  defalcation,  for  value  received. 

The  defendants  demurred  to  the  derlaration. 
and  assigned  the  following  causesof  demurrer: 

1.  "  The  plaintiffs  cannot  maintain  the  ac- 
tion, because,  by  their  own  showing,  the  de- 
fendants who  are  sued  are  also  a  part  of  the 
persons  for  whose  use  ttie  suit  is  commenced." 

2.  "Tho  court  can  have  no  juris<liction  of 
,  this  case,  iK'cause  although  it  In  true,  the  nomi- 
I  nal  plaintiffs  are  the  liearers  of  the  paper  sued 
I  on, and  citizens  of  a  State  other  than  Mississippi, 

yet.  those  for  whose  benefit  suit  is  brought,  /or 
anything  which  appears  in  the  declaratfon,  ere 
citizens  of  tlie  Slate  of  Mississippi." 

The  notes  in  question  passed  by  delivery, 
and  the  plaintiffs,  as  bearers,  have  a  right  to 
sue  in  their  own  names,  as  the  promise  to  pay 
ia  made  to  bear«r.  The  ptahinffii  allege  that 
they  are  citizens  of  New  York,  and.  conse 

Sicntly,  the  Circuit  Court  luui  jurisdiction  of 
e  caae.  Where  the  citlzenahip  of  the  partlee 
j^ive  jurisdiction,  and  flic  Iciral  risrht  to  s»ie  is 
in  the  plaintiff,  the  court  will  not  inquire  into 
the  residence  of  thoee  who  may  have  an  equita- 
ble interest  in  the  clnim.  They  are  not  ncc  t  s 
sary  parties  on  the  record.  A  person  having 
the  legal  right  may  sue,  at  law,  in  the  federal 
courts,  witnotJt  reference  to  the  citiz<.*nship  of 
those  who  may  have  the  equitable  interest. 
(ii-eAia  ▼.  Lowf,  14  PMers,  286.) 

Thi  Judgment  of  the  Cirniit  Cowft^  Hihieh 
tained  the  demurrer,  in  reverted,  and  ^  caute 
i»  rmanded  for  further  proeteHnge, 

cited— 5  How.,  »l ;  81  How.,  576:  20  Wall.,  124:  1 

Wood.&  M..  119,  ia»tS  Wood.* Mn«tt  IBlH.,  1^ 

277;3DiU.,8B6. 
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678*1  *THE  UNITED  STATES.  Plaintiff, 

ELI  S.  PRE8C0TT  et  ai..,  DefendanU. 

Receiter  of  puNir  money*,  and  hit  mretiet  liable 
far  loss  by  theft. 

The  felonious  takintr  and  carrylnjr  away  the  pub- 
lic moneys  In  the  custody  of  a  receiver  of  public 
moneyK,  without  any  fault  or  ncKllKOnc*?  on  his 
part,  d(M>8  not  dlscbarKc  hlin  and  his  sun^ties,  and 
cannot  Ih>  set  up  as  a  defense  to  an  action  on  hU 
official  bond. 

THIS  ewe  came  upon  a  certificate  of  diviaion 
in  opinion  bet  ween  tlie  judj^cH  of  the  Circuit 
Courl  of  the  United  Stales  for  the  District  of 
Illinois. 

On  the  4th  of  March.  1839.  Pre>icott  wa.s  ap 
pointed  receiver  of  public  moneys  at  Chicago, 
in  liliuoiH. 

On  the  I  Hi  of  Octoljcr.  1840,  he  executed  a 
bond.toj^ethor  with  tw«'ntv-scven  other  persons, 
w  ho  were  ail  defendunts  in  the  present  .suit,  in 
the  iK'nal  sum  of  $150,000.  the  (;.)nditiou 
whicli  wa«t  as  follows:  "  If  the  said  Eli  S.  Pres 
coti  had  truly  and  faithfully  executed  ami  dis 
charged.  an(f  .should  truly  and  faithfully  con- 
tinue to  execute  and  diseharfre,  all  the  duties 
of  Slid  (itHce,  accordinir  to  the  laws  of  the 
United  Suites.  an«l  morTOver  had  well. truly  and 
faithfully  kept,  and  should  well,  truly  and 
faithfully  keep.safely.without  loaning;  or  using, 
all  the  public  money  collected  by  him. or  other- 
wise, at  any  time  placed  iu  his  posscRsion  and 
custody,  till  the  same  had  been,  or  should  Ik-  , 
ordered  by  the  proper  department  or  officer  of  | 
the  government,  to  be  transferml  or  paid  out,  i 
and  when  such  orders  for  transfer  or  payment 
had  iHH'n  or  should  be  receive<l.  had  faithfully 
and  promptly  made,  and  should  faithfiilly  and 
pr«)mptly  make,  the  s/mie  as  «lirecled.  and  had 
done,  and  should  do  and  perform,  all  other 
duties  as  fiscal  agent  of  the  government,  which 
have  l)een  or  may  l)e  imposed  h\  any  act  of  Con- 
gress, or  by  any  regulation  of  theTrejisurv  De- 
partment made  in  conformity  to  law.  and  also 
had  done  and  performed,  and  should  do  and 
IK'rform,  all  acts  and  duties  rc(juired  by  law, 
or  by  direction  of  any  of  the  executive  de|)arl- 
ments  of  the  governiuent,  as  agent  for  paying 
IK'usions,  or  for  making  any  other  disburse- 
ments which  either  of  the  heads  of  those  de- 
partments might  l)e  requiretl  by  law  to  make, 
and  which  were  of  a  ciiaracter  to  be  miidti  by 
a  depositary  conslitute<l  by  an  act  of  Congress, 
entitled  '  An  Act  to  provide  for  the  collection, 
safe  keeping,  transfer  and  disluirs<'ment8  of  the 
public  revenue.*  approved  July  4,  1H40.  con 
sistently  with  the  other  ofllcial^^uties  imposed 
upon  him.  then  the  said  obligation  to  l)e  void 
and  of  none  ellect ;  otherwise  it  should  abide 
and  remain  in  full  force  and  virtue." 

In  .Tune,  1843,  the  United  States  brought  an 
action  of  debt  upon  this  bond  against  Prescott 
and  all  his  securities,  setting  forth,  amongst 
other  breaches,  that  on  the  l.'ith  of  .June,  1842, 
Prescott  was  ordered  by  the  Secretary  of  the 
i)7t>*J  Treasury  to  traufer  the  public  'moneys 

NOTK.— .An  tn  njndnl  bonds,  and  their  eoiMtmcMnn, 
and  aetUtm  ujx»n  fhrrn,  and  lialiility  af  Hurrtks 
thereon^  see  note  to  United  States  v.  Giles, tt  Crunch. 
212;  and  note  to  Postmaster-General  v.  Early,  a 
Wheat..  130. 
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to  Edward  H.  Hadduck,  and  that  he  neglected 
and  refused  so  to  do. 

The  defendants  fileti  several  pleas.  The  3d. 
4lh,  and  5th  were  of  the  same  character,  and  it 
is  only  necessary  to  insert  one  of  them. 

•'  3.    And  for  a  further  plea  in  this  behalf, 
the  said  defendants  say  actio  non,  becaune  they 
say  that  the  said  Eli  S.  Prescott,  liefore  thUe 
commencement  of  this  suit,  did  pay  to  the  «Aid 
plaintiffs  all  moneys  which  came  into  ht«<  hasd<t 
as  receiver  of  public  moneys,  excepting  the  sum 
of  $12,815:  and  the  said  defendants  aver  that 
the  said  Ell  S.  Prescott  tendered  to  the  said 
plaintiff  the  sum  of  $127  l>efore  the  comm*-fv>i>^ 
ment  of  this  suit;  and  the  said  deCendaaU  svt-i 
that  whilst  the  said  Eli  S.  Preacoll  bad 
money  in  his  possession,  and  before  the 
mencement  of  this  suit,  some  persoo  or 
sons,  to  said  defendants  imknown.  feloakmd; 
did  steal,  take,  and  carry  away  from  the  fum 
session  of  the  wiid  Eli  S.  Prescott.  the  sum  o 
$11,688;  part  and  parcel  of  said  rooocy 
ceived  by  the  said  Eli  8.  FVescoll.  as  raoeifc! 
of  public  moneys,  although  the  said  EH  S.  Pm 
cotl  used  ordinary  care  and  diligence  in  the 
keeping  of  the  same,  and  this  they  are  mdr  u 
verify,  wherefore  they  prayjudinnent,*' 

To  these  pleas  the  plaintiff  demurred 
ally,  and  the  defendants  joiu»-d  in  the  d^ 
murrer. 

And  the  cau.se  being  argutnl  upon  the  eaiddt 
murrer  before  the  court,  the  opinion  of 
judges  were  opposed  on  this  question,  najnetr 
Does  the  feloniotis  stealing,  taking,  and  amj 
ing  away  the  public  moneys  in  the  cusfodr 
a  receiver  of  public  moneys,  without  an 
or  negligence  on  his  part,  discharge  him  .. 
sureties,  and  is  that  a  good  and  valid  defeQ:^  t 
an  action  on  his  otUcial  bond? 

Upon  this  question  the  cause  came  up. 

Mr.  ^'eUon,  Atlomev  General,  f or  the  piaioV 
iffs. 

McMirs.  Diekry  and  Burke  for  the  defead^ 

ants. 

Mr.  Ndton  said,  that  if  it  were  not  for  ih« 
printed  argument,  filed  ou  behalf  of  Ibede 
fendants,  he  would  have  thought  it  enoi^  ta 
say.  with  respect  to  the  mimey  being  stolen, 
that  there  was  no  such  condition  in  the  " 
It  was  contended  by  the  other  side,  that  lbs 
case  was  to  be  governtnl  by  the  principle*  o( 
bailment.  If  the  l)oud  were  to  be  \ 
and  the  case  examineil  as  if  it  were  < 
contract,  it  would  still  1)c  found  thai 
fendant  was  res|M>nsible.  In  Sftttketiift  tk 
(4  Co.  Kep. ,  83)  it  was  held  no  defenw  lo  i 
that  g(X)ds  were  stolen,  and  in  Willoa,  118. 
was  again  affirmed  that  a  defendant  was  fv- 
sponsiblc  for  robbery.  But  ttiw  isnot  aca»e(/ 
general  bailment ;  it'  rests  on  special  coHH* 
All  the  principkis  which  govern  it  are 
up  in  Story  on  Bailments,  21.  Baiimcnu  emv 
be  enlarged  or  restricted  by  special  conind 
The  condition  of  the  bond  here  is  to  keep  ■tf'- 
ly.  and  it  is  of  course  a  special  bailnv ' 
would  be  mischievous  to  applj  the  doctric 
♦general  bailments  to  such  cases.  If  1*580 
carriers  are  held  responsible  from  nx>iiTr«  o' 
public  policy,  much  more  strong Ij  is  the  UBa> 
sity  felt  in  the  cases  of  officers  of  goveraant 
where  the  door  could  ao  ouiily  l>e  opened  '"^ 
collusion  and  fraud.  In  Oof/y  x.  iMu  aarif  ij/ 
Lord  liaym..  918)  this  doctrine  is  indloiin 
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wbeo  speiikiiii;  of  the  fifth  species  of  bailment, 
and  the  same  principle  is  sustained  by  Ray- 
mond. 220;  1  Ventris,  190;  Holt,  131;  1  Wil- 
«m.  281;  1  Term  Rep.,  27;  Stranjee.  128. 

The  case  relied  \ipon  liy  the  other  side  is  17 
^am.  Rep.,  479,  where  gold  was  deposited  with 
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the  £e»ex  Bank  for  safe  keei)ing.  and  stolen  h 
If  (/fTiccrN  of  the  biink.    But  timt  was  a  1 
ateot  without  consideration.    The  bank  re- 
orired  nothing  for  keeping  it,  whereas,  in  this 
c«^,  the  pHrty  undertook  to  ke^  the  moDflj, 
ud  wa»  pttid  for  iu 
Tbe  awment  of  Metm.  Dkkeg  and  Bwrke 

wu as  follows: 

L  The  defendant,  Preeoott,  is  ft  depositar}' 
fat  hire,  and  unlem  IiIb  liability  was  enlarged 

by  the  special  contract  to  keep  safely,  he  is 
ooly  subject  to  iha  liabilities  imposed  by  law 
upon  sach  a  depositary. 

3.  The  special  contract  to  keep  safely  does 
not  enlarge  the  liability  in  the  case  of  a  deposi- 
tAry  for  hire. 

Isl.  It  docs  not  enlarge  it  by  the  ordinnry 
Bueaning  and  acct^piuiioii  of  the  terms  "keep 
■rfely,  nor, 

2d.  Iliis  the  judicial  construction  put  On 
those  words  enlarged  the  liability. 

1.  Tlie  defendant  is  a  depositary  for  hire, 
and  comes  under  the  liability  imposed  on  such 
cieposilar)'.  He  is  within  the  class  laid  down 
l«j  Lord  Holt  (Ci)gr^j»  V.  /fornaitl,  2  Lord  Kyam., 
9i7»  as  the  5th  class  t><"  h;>i]menif»,  and  calletl  by 
Judge  Story  in  hi^  t  onuuentary  on  l^iilments, 
and  JoncM  on  Bailments,  loeatio  euttodut,  or 
■  depoeita  for  hire,''  or  "the  hiring  of  care  and 
aenrices  to  be  performed  or  bestowed  on  the 
Ihing  delivered,  or  "  hire  of  custody."  (Story 
on  Bail.,  sec.  8.  442,  2d  ed. ;  JoneB  on  Bail.,  90, 
91.  96,  original  ed.) 

Such  a  depositary  is  bound  to  ordinary  dili- 
gence, and  only  responsible  for  losses  by  ordina- 
xy  negligence.  (Story  on  Bail.,  sec.  442;  Jones 
w  BmL*  97, 96.  M;  Plait  v.  mbord,  7  Cow.  R, 
407.) 

If  he  cncs  due  eare.  and  tbe  property  depos- 
ited is  nevi  rtht  less  stolen,  he  ise.\cus<'d:  Cu</t;s 
V.  Bernard  (2  Lord  liyam.,  9itt).  where  Lord 
RoH  says  **  he  Is  only  to  do  the  best  he  can; 
arid  if  he  1m-  robbvd.  it  is  a  frood  account;"  and 
ttgAin  (p.  918^,  "  and  yet  if  he  receives  his  mus- 
ter's money,  and  keeps  it  locked  up,  with  a  rea- 
M^T^  iltle  care,  he  shall  not  be  answerable  for  it 
though  it  he  stolen."  (See,  also,  glory  on  Bail., 
K<.  444.       Sd  ed. :  RnberU  v.  TWnsf.  19  T. 

K.,  2«-2;  nrtncn  v.  Andir^nn,  ?  Wend..  Tm.) 

If,  then,  tbe  defendaui.JI'reiicotl,  wm  such  a 
depositary,  the  pleas  averring  that  the  money 
was  stoh  n  wirhont  and  fault  on  his  part, 
591*]  *and  that  he  uoed  orUinarv  care  in  keep- 
h^  Hm  same,  are  good  pleas,  ami  excuse  bis  % 
sWhty. 

2.  The  words  "keep  safely,"  in  sec.  6  of 
the  Act  of  July,  1840,  and  in  the  condition  of 
the  bond  declared  on,  following  the  words  of 
the  act.  do  nui  ulter  or  extend  the  liability, 
otherwi'^o  imposed  by  law. 

let.  Tlu  y  do  not  by  the  ordinaty  meatUog 
sod  aocepiation  of  the  terms. 

In  the  construction  to  be  given  to  words, 
they  are  to  be  received  accordiiiix  to  their  ordi 
asi^  meantug  and  import,  or  Jiuch  meaning 
*A  IB  dven  to  them  by  the  common  sense  ana 
tindrr:t;{ndixig  of  fllADklod.  In  this  Kose  no 
iiowAiLD  a. 


otlier  construction  atu  be  given  to  the  words 
"  keep  safely"  than  to  keep  with  that  degree  of 
safety  which  prudent  men  ordinarily  exercise, 
where  safety  is  required;  the  common  sense  of 
mankind  would  construe  it  to  mean  reasonable 
safety.  When  A  accepts  to  keep  safely,  the 
meaning  he  would  be  apt  to  give  to  the  con- 
tract (.sujiposing  no  judicial  meaning  had  been 
given  to  the  words),  would  be,  such  reasonable 
safety  as  In  the  exercise  of  prudence,  he  and 
other  men  ought,  under  tbe  circumstances  of 
the  case,  to  use;  and  this  is  exactly  the  degree 
of  diligence  or  care  required  in  the  contract  of 
bailment  called  locatio  custodia. 

The  words  "keep  safely,"  therefore,  consid- 
ered fa»  their  ordinary  andcomoMni  aooqptation, 
do  not  vaiy  the  usual  liability  of  a  dopodtaiy 
for  hire. 

dd.  Judidal  construction  has  not  given  a 

higher  meaning  to  these  words. 

In  SjuUicote's  case  (4  Co..  83,  84)  the  plaint- 
Ill  had  delivered  goods  to  the  defendant  to  be 
by  him  safely  kept.  The  plea  wns  that  they 
were  stolen  out  of  the  pohsession  of  the  de- 
fendant, and  judgment  was  given  U-cause  \b» 
goods  were  to  be  safely  kept.  The  plea,  how- 
ever, was  defective  in  not  uverriug  that  they 
were  stolen  without  his  default,  or  that  he 
used  ordinary  care  and  liHi^ence,  and  theft 
beinj^  evidence  of  ordiuary  uejjlect  according 
to  Sir  Wm.  Jones  (although  this  is  now  doubt- 
ed), it  would  be  prc-unnd  ihat  the  defendant 
had  been  giiilty  of  oniiuary  neglect,  and  this 
is  in  accordant  '  a  iih  the  opinion  of  Sir  Wm. 
Jonef?  in  coiiimeniing  upon  this  case  (Jones  on 
Bail.,  p.  43,  original  edition),  wlierc  he  says: 
"If  the  plaintin,  instead  of  replying,  had  de- 
murred to  the  plea  in  bar.  he  might  have  in- 
sisted in  argument,  with  reason  and  law  on 
his  side,  that,  although  a  general  bailee  to 
keep  be  rej'ponsible  for  gross  neglect  only,  yet 
Bennet  bad,  by  a  special  acceptance,  made 
himself  answerable  for  ordinary  neglect  at 
least;  that  it  was  ordinaiy  neglect  to  let  the 
goods  be  stolen  out  of  his  posiesiioB;  and  he 
had  not  averred  that  they  were  stolen  without 
his  default;"  thereby  intimating,  that  if  such 
sTerment  had  been  made  in  JSnttheot^*  case, 
the  plea  W(  iM  liave  been  good.  In  t!  c  pres* 
ent  case  the  uieas  contain  such  averments. 

•The  worde  "keep  safely,"  then,  by  [•582 
Sn!;fhr'>fr's  r:\^r,  anfl  in  tlic  oplulon  of  Jones, 
uieuni  to  biud  the  depositary  to  ordinary  dili- 
gence only. 

The  case  of  Cof/(jfi  v.  Bernard  (2  Ld.  Raym., 
909).  by  the  opinion  of  Ld.  iluii  and  the  ma- 
jority of  the  court,  is  to  the  same  effeet. 

The  question  in  point,  decided,  wa.^,  "that 
if  a  man  undertake  to  uu-ry  goods  safely  and 
securelv,  he  Is  responsible  for  any  damage 
through  his  neglect,  although  he  was  not  a 
common  carrier,  and  was  to  have  nothing  for 
the  carriage."   (See  Ist  marginal  note.) 

The  inference  to  be  drawn  is,  if  there  was 
no  neglect,  he  was  not  liable. 

In  commenting  on  the  effect  of  the  under* 
taking  "  to  keep  nnd  carry  safely,"  the  judges 
who  delivered  opinions  in  this  cas<'  dilTered. 
Lord  Holt,  who  delivered  the  celebrated  opin- 
ion which  has  been  the  foundation  of  the 
modern  law  of  bailment,  and  which  is  entitled 
to  the  most  consideration,  togt  tber  with  ^1 
the  other  judges  (except  Powell.      held,  as 
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is  reoiafked       Judge  Story  (Oom.  oo  Bidl., 

sec.  35,  2<1  edition),  "that  upon  a  promise  by 
a  bailee,  without  reward  to  keep  or  carry 
safely,  he  1«  not  responelble  for  Injorlei  or 
losses  occasioned  by  tlio  acts  of  wrnnt^-doers, 
Hod  a  fortiori,  that  ho  is  not  responsible  for  a 
theft  not  caused  by  hiaown  ne^zrlect "  In  the  same 
section,  Judge  Story  rrmiric^  "Mr.  Junticr 
Powys  and  Mt.  Juntir^  hinim  to  have 

agreed  in  opinion  with  Lord  Holt."  By  re- 
ferring to  the  opinion  of  the  judges  in  this 
case.  Uie  same  doctrine  will  be  found.  Lord 
Holt  says  (2  Ld.  Raym.,  915):  "Nay,  suppose 
the  bailee  undertakes  safely  and  securely  to 
keep  the  goods,  in  express  words,  yet  even 
tliHt  won't  duttgeblm  with  all  soru  of  neglect. 
For  if  8uch  a  promise  were  put  into  writlnfr,  it 
would  not  charge  so  fur  even  then.  . . .  And  if 
a  promise  will  not  charge  a  man  against  wrong- 
doers, when  put  in  writing,  it  is  hard  it  should 
do  it  more  so  when  spoken.  Doct.  &  Stud., 
130,  is  in  point,  that  though  a  bailee  do  promiBo 
to  re-deliver  goods  safely,  yet  if  he  have  noth- 
ing for  the  keeping  of  them,  he  will  not  be 
Fiiis\\  crablo  for  the  acts  of  a  wrongdoer.  So 
that  there  is  neither  sufficient  reason  or  author- 
to euppoit  the  opinion  in  SfftOhooti^t  case; 
if^thc  liitilce  be  tjuiUy  of  p;rnss  iicsligence  he 
will  be  cliargeable,  but  not  for  aov  ordinary 
DCgleel."  (See  8  Ld.  Kaym.,  914  and  915; 
Lord  Holt'8  comment  on  ,'<iuilit'f)fe'»  cny*' )  In 
the  same  case,  Gould,  J. ,  agreeing  with  Lord 
Ho1t«  says  (2  Ld.  Ha^..  p.  909):  **8o  If 
loodfi  are  dcpncitcd  with  a  friend,  and  are 

stolen  from  him,  no  action  will  lib  But  if 

a  man  undertakes  expressly  to  do  eoch  a  fact, 
safely  and  8<x'tirely,  if  the  thing  comes  to  any 
damage  by  his  miscarriage,  an  lu^on  will  lie 
against  him."  And  again  (p.  910):  "  But  when 
a  man  undertakes  especial]}  to  do  such  atbinrr. 
it  is  nut  hard  to  charge  him  for  his  neglect, 
benuse  he  had  the  goods  committed  to  his 
custody  upon  those  terms."  It  is  apparent  1)y 
the  reasoning  of  these  judges,  that  they  in- 
tended to  place  the  liability  in  the  case  of  a 
583*]  special  "conlract  to  keep  safely,  upon 
the  neglect  or  miscarriage  of  the  depositary, 
and  that  he  would  not  be  liable  for  the  acts  of 
wrong  doers,  without  his  default  n?if!  this  was 
ihe  opinion  of  J^rd  Holt  and  uii  tiic  other 
judges,  except  PoweU,  /.  (See  Stoiy  on  Bail. , 
sec.  fi5.) 

It  is  true  that  Powell,  J.,  in  the  wime  case, 
says  (p.  910),  "The  party's  special  as«umjmt 
and  undertaking  obliges  him  so  to  do  the  thing, 
that  the  bailor  come  to  no  damage  by  his  neg- 
lect, iind  the  bailee  in  this  cji^e  shall  answer 
accidents,  as  if  the  goods  are  stolen,  but  not 
such  as  happen  by  the  act  of  God but  from 
the  reference  made  to  the  case  of  the  ferryman, 
inunediately  after,  he  was  probably  alluding 
to  the  caee  of  the  coniTnon  cafrier.  Bnt,  at 
any  rate,  the  reasoti  ^  signed  by  him  for  the 
JiabUUy  of  the  bailee  iu  caseoi  accidenta,  as 
in  case  the  gooda  are  ttolen.  vis.,-  that  the 
bailee  has  a  n  medy  against  the  wrong  doers, 
as  an  appeal  of  robbery,  or  accident  against 
the  hnndMd,  le  nnMttanetory.  It  might  fur- 
nish a  rea.son  in  England,  where  a  sprt  rly  and 
certain  remedy  is  given  for  the  man  ro6l>ed,  by 
a  ipedal  action  on  the  case  against  the  hundred 
fcr  dnmages  enuivalent  to  his  loss  unless  Ihry 
make  hue  and  cry  after  the  felon,  and  take 


him,  which  excuaea  them. 

IftO  )    Rut  no  snrla  remedv 
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here.  And 


it  is  to  t>e  observed,  that  the  rttison  given  bj 
Powell.     was  probably  altogether  wraag.  w 

Wm  .Tnnos  expresses  hi.*'  ilis  ipproKitimi 
follow  s  lon^  on  Bail.,  44,  orig.  ed,):  "Jfr. 
JuMir<  PoH-ell,  speaking  of  Soitikoekf$  c&k, 
whii  h  he  denies  to  be  law,  Rdmi*<5  th?it  'if  a 
man  (ioe.s  undertake  npccially  to  keep  goods 
safely,  that  is  a  warranty,  and  will  oblige  the 
bailee  to  keep  them  safely  against  perils, irben- 
he  has  a  remedy  over,  but  not  against  tho«e 
where  he  has  no  remedy  over. '  One  is  uowill- 
ing  to  stippose  that  thi«s  learrx^d  judee  luni  nf-'t 
read  Lord  Coke's  report  with  attention;  yet  ik 
case  which  he  puts  is  preciM-Iy  that  which  he 
opposes,  for  Bennt-t  did  undertake  to  keep  the 
goods  .safely ;  and  with  submission,  thedegrp* 
of  care  demanded,  not  the  remedy  oviy,  Is  the 
true  measure  of  the  obligation,  for  the  bailee 
might  have  his  appeal  of  robbery.  Yet  he  if' 
not  bound  to  keep  the  goods  agiiinst  niUtiir- 
without  a  most  express  agre^i^U,"  \^vmoa 
Bail.,  44.) 

In  2  Bl  11  k  r  iin.,  4.')2,  the  same  construe 
tion  is  given  to  the  words  "  keep  safely  sad 
securely, "  viz. .  **  he  to  bound  to  take  the  sne 
care  of  flu m  as  n  prudent  man  would  of  hi* 
own,"  i,  reaaunable  care.  And  the  case  of 
Coggt  r,  Bernard  (3  Ld.  Raym. ,  909)  is  died, 
and  the  law  is  .sp<iken  of<is  scttl' 

Fmmteam  v.  Bmali  (1  Espinat^  K  ,  815) 
was  a  can  In  which  the  dcposiury  recRTTd 
pay,  and  he  was  held,  hj  the  opinion  of  Lc^A 
Kenyon,  to  be  liable  only  for  ovdanary  neglecl. 
In  this  case  the  property  had  been  sMea  mm 
the  depositnri*. 

The  American  authorities  are  to  th«  eaj£« 

FoMt^rv.  Thr  Kss,-.r  /?.i;jA  (17Mjls.s.  Rep  ,  4791 
waa  a  case  of  deposit  *of  gold  in  a  bank.  i*54>4 
under  a  memorandum  signed  by  the  cmMmt. 
that  it  wa.s  '*left  for  safe  ke<'[>ing."  the  coort 
(Parker,  J.)  delivered  an  elaborate  opinicm.. 
and  reasons  on  the  nature  of  tbe  undertakiag 
to  keep  safely  in  a  vetr  full  and  satisfactory 
manner  (see  pages  499,  500,  501  and  Mil 
showlDg  that  the  contract  to  safely,  ia  tbe 
case  of  a  simple  depositary,  extends'  liis  ha 
bility  to  ordinary  neglect,  and  in  lb*-  c;i.-*  -*f  a 
depositary  for  hire,  the  principle  i.'ot?" 
further  than  liability  for  ordinary  neglect;  "so 
that  if  he  shows  that  he  used  due  care,  ami 
nevertheless  the  goods  were  t^tDlcn,  ha  wndl 
be  excused."   (17  Mass.  I^p.,  502.) 

1  Dane's  Abr.  chap.  17.  art.  11.  sec  S.  bp 
down  the  same  dcK-trlne. 

Jvdffe  Story  {HUnry  on  BaU..  aecs.  TO.  71,  M 
edition)  evidently  leane  to  the  same  doctriae. 
where  he  s«ys  that  •*  ih' t.  i-  nuu  h  to  warrant 
the  suggestion  that  iix  a  caee  where  the  tisil- 
mentis  to  keep  mMf^Mbc  depcsitarv  wooli 
not  be  liable  for  a  loss  i>y  tin  unie5*  ii  ^li'  uW 
arise  from  hia  own  iU'gligeuiucr,  aihd  want 
due  dUlgcnoe  wndmnt^' 

Chancellor  Kent  (2  Kfni  s  tKiii  .  f.. ' 

d,  3d  editkHi)  alludes  to  the  dixiiiiQfi  in.  klM^ 
Rep.,  479»  with  apfrrobation.  ^ 

The  great  weight  '>f  .luilini  tty  ♦hen.  both  in 
Kn^laod  and  in  thii*  iSMOutfy,  fuppocta  ttt 
doctrine,  that  under  the  canbactfn  kanfimil^ 

I}',  'Im'  d.'pi t'-il liry  would  ni>t  be  liaMo  fnr  i 

thelt  coromitted  wiUioul  hin  tjafiult,  tatA  ikfr 
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in  such  case  he  is  only  liable  for  ordinary  dili- 
gence. 

"  Tbe  case  relied  on.  chiefly,  on  the  other  side, 
istdietnm  of  Lord  Chief  Juntiee  Willes  {Kettle 
T.  BrommiU.  Willes  R.  118).  where  he  speaks 
of  the  liability  of  the  depositary  to  keep  safe- 
ly, in  case  he  is  robbed  of  the  goods.    But  it  is 
to  be  observed  that  this  is  said  as  being  accord- 
ing to  Sovtheott'n  case,  the  case  of  C<>ng»  v. 
Bernard.    (Willes  R. .  121.)    It  is  hardly  con- 
CMvable  how    the  judge  who  delivered  the 
opinion  in  KettU  v.  lirummll  could  have  fallen 
into  such  error,  for  the  first  authority  cited  by 
him  (Southeote'n  case),  had  been  expressly  over- 
ruled in  the  last  authority  cited  (C'ff?g»  v.  Ber- 
t/);  and  in  the  last  ca.se.  Lord  Flolt  arid  the 
ijority  of  the  court,  dissenting  from  S/>nfh- 
'"'»  cmse,  lay  down  a  contrary  rule  (as  we 
I  ivf  shown  above),  viz. :  that  the  depositary 
would  not  be  liable  for  the  acts  of  wrong  doers, 
irttbout  his  default. 

Chaocellor  Kent  saj's.  in  the  note  above  re- 
ferred to.  that  the  doctrine  in  Kettlti  v.  Brom- 
jatf  (Willes  R..  118)  and  in  .Si)MM<v/te<  case,  "is 
held  to  be  exploded  in  the  case  of  Fonter  v. 
Bank.  " 

K  distinction  has  sometimes  lieen  taken  Ik;- 
^  .-en  a  loss  by  theft,  and  a  loss  by  robln^ry, 
'   m  the  last  being  considered  irresistible,  and 
former  not  so.    But  see.  as  to  this.  Story 

R'lil..  ser.  39,  2<1  edition,  whi  re  the  distinc- 

1     refute<l:  and  it  U  held  that  "no  degree 

vigilanc«j  will  always  sectire  a  party  from 
jriwses  bv  theft."  &c..  »Scc. 

]      *  When  the  contract  is  a  special  ac- 
ceptance, the  taking  a  reward  can  make  no 

•"^rence  in  the  construction  of  it. 

;  ia  to  be  observed  that  where  there  is  a  special 
i-ontract  to  "keep  safely."  the  contract  is  ex- 
pounded according  to  the  meaning  of  the  terms 
tbeoMelves,  without  intiulring  wliether  a  re- 
mud  was  paid  or  not.  The  acceptance  is  a 
MliBcteDt  consideraticm  for  the  promise  to  keep 
(fcfely.  as  was  determined  by  the  case  in  point 

'-igga  v.  Berruirdisee  first  marg.  note);  and  in 
case  tbe  court  decided  that  the  bailee,  to 
teep  or  carrj'  safely,  is  liable  for  ordinary  neg 
igeaoe.  without  inqiiiring  whether  he  received 
t  reward  or  not.  None  was  averretl  in  the 
leclaralion.  and  there  might  or  might  not  have 
•ecn  one. 

Tf!  nargnye  &  Butler's  note  to  2  Co.  Lilt,  n., 
-  luitd.  in  reference  to  the  decision  in  the 
V.  Bernard,  that  "it  was  wholly 
.  i.  i  on  a  8pe<Mal  undertaking  to  carry 
ly,  without  stating  either  that  the  defend- 
al  waa  to  have  hire  or  was  a  common  (-arrier. " 
-Mrfng  an  ex|v>sition.  therefore. to  thecontnict 
keep  safely. "  it  makes  no  difference 
ther  a  reward  was  paid  or  not.    It  is  the 
■i!  acceptance  that  makes  the  party  bound 
iiHT}' diligence  and  liable  for  ordinary 

\  min  :    In  the  contract  "to  keep  safely  "  it 
(>eclal  acceptance  (without  inquiring  in- 
»  reward  or  not)  that  mak(^  the  party 
A    to  ordinary   diligence ;   and  in  the 
,  ry  contract  of  a  depositary  for  a  reward, 
is  lUi-  ■       '^d  th.'tt  piitsthe  party  to  ordinary 
"t7i*n<  •         ^torv  on  Bail.,  m'.c.  442  ;  .loims  on 
4U.  91.  »H.  9»,  original  ed.)   The  lia 
'    '     >rc,  of  the  spe<'ial  depositary  to 
-;i         iiid  of  the  depositary  for  a  reward. 

S  ARD  8.  U.  8.,  Book  11. 


is  the  same;  and  if  the  depositary  for  a  reward 
accepts  specially,  the  receiving  the  reward  can 
not  put  him  to  greater  diligence  than  what  the 
law  determines  that  fact  shall  put  a  depositary 
to,  which  is  ordinary  diligence  (Story  on  Bail., 
sec.  442).  and  nothing  more. 

The  cases  and  authorities  that  expound  the 
meaning  of  the  words  "keep  safely,  speak  of 
them  generally  in  reference  to  the  contract  of 
depositum,  or  naked  bailment  without  reward 
(Story  on  Bail.,  sec.  33,  the  opinion  of  the 
judges  in  ('oqgn  v.  Bernard,  in  relation  to  these 
words  altering  the  responsibility  in  case  of 
naked  bailment;  Southfote'n  case,  2  Black. 
Com.,  452;  17  Mass.  Rep.,  479);  and  as  enlarg- 
ing the  responsibility  from  slight  diligence,  in 
such  case,  to  onlinary  diligence.  If  the  cases 
and  authorities  are*  silent  as  to  the  effect  of 
these  words  in  the  cases  of  other  bailees,  such 
as  the  de|>ositary  for  hire,  common  carrier, 
&c.,  it  is  because,  in  these  cases,  their  onlinary 
legal  liability  is  the  .same,  or  more  extensive, 
than  the  wo'nis  "keep  safely"  import,  requiring 
ordinary  diligence  in  some,  and  extraordinary 
diligence  in  others.  No  one  would  contend 
that  these  words  enlarge  the  responsibility  of  a 
common  carrier,  who  is  liable  for  more  than 
what  they  would  import,  vi/. .  for  all  losses  ex- 
cept "by  the  act  of  God.  or  the  king's  ene- 
mies;" *neither  should  it  be  contended  [*586 
that  they  enlarge  the  responsibility  of  the 
bailee  for  hire,  whose  usual  legal  responsibility 
is  the  same  as  what  the  special  accept^ince  in 
the  case  of  simple  »lejK)sit  has  been  deci<le<l  to 
be,  viz..  ordinary  diligence.  These  words  only 
make  a  difference  in  the  case  of  depogitum,  or 
naked  Iwilment.  Ijecause  the  usual  liability  in 
that  case,  for  gross  neglect  only,  is  inconsistent 
with  safe  keeping.  And  this  agrees  with  Sir 
William  Jones  (p.  61,  original  ed.)  where  he 
savs.  in  remarking  iqwn  the  opinion  of  Pow- 
ell, ./..  in  0>g(jH  V.  B^nuird,  "Now,  the  reason 
j\ssigned  by  the  learned  judge  for  the  cases  in 
the  register  and  year  books,  which  were  the 
.same  with  ('ttf/git  v.  Bernard,  viz.,  the  party's 
s|>ecial  aasmnfunt,  obliged  him  so  to  do  the  thing 
that  the  bailor  come  to  no  damage  by  his  neg- 
lect, seems  to  intimate  that  the  omission  of  the 
words  mlro  et /teeure  wouM  have  matie  a  dif- 
ference in  this  case,  as  in  that  of  a  deiK)sit.  but 
I  humbly  contend  that  those  wortls  are  implied 
by  the  nature  of  a  contract  which  lies  in  feas- 
ance," &c.  In  the  present  case  the  duty  of  the 
receiver,  for  which  he  is  paid,  lies  in  feasance, 
for  he  is  to  receive,  keep,  transfer,  and  pay 
out.  and  do  all  other  acts,  as  fiscal  agent,  which 
may  be  impose«l  on  him  by  law,  or  the  direc- 
tions of  the  Treasury  Department.  (Sec.  6,  Act 
of  1840.) 

By  section  12  of  the  Act  of  4tli  July,  1840, 
government  agents  are  required  to  examine 
"the  money  on  hand  and  the  manner  of  its  be- 
ing kept;"  and  by  section  13,  the  register  is  re- 
quired to  examine  and  report,  from  time  to 
time,  the  condition  of  the  money  on  hand 
with  the  receiver;  and  by  section  14,  the  offi- 
cers may  l)e  allowed  for  fln'-pr<x)f  chests, 
vaults.  &c.,  for  safe  keeping,  to  be  expressly 
authorized  by  the  Secretary  of  the  Treasury, 
whose  directions.  &c..  "are  to  l)e  strictly  fol- 
lowed." 

The  law.  then,  vests  the  discretion  of  the  safe 
keeping,  in  a  measure,  in  government  agents. 
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and  in  the  Secretarj*  of  the  Treariun*,  "whose 
directions  are  to  be  strictly  followed."  If,  then, 
the  Secretary  of  the  Treasury  has  directed  the 
money,  deposited  with  the  receiver,  to  be 
placed  in  a  particular  place,  vault.  &c. ,  and  it 
is  stolen  there:  or.  if  the  government  agent, 
having  examined  "the  manner  of  it.s  Ijeing 
kept,"  issatistit^d,  and  so  reports,  and  still  the 
money  is  stolen :  the  receiver,  in  either  case, 
would  not  l)e  lial»le.  without  his  default  (Story 
on  Bail.,  sec.  74,  2d  ed.);  "if  the  depositor 
agree  that  the  goods  may  be  kept  in  a  particu- 
lar place,  &c..  he  l  annot  object  afterwards  that 
the  place  is  not  a  ^afe  one."  And  turn  eou»ta( 
but  that,  in  the  present  case,  the  money  had 
been  directed  to  Iw  kept  in  the  particular  place 
where  it  was  stolen,  nor  but  that  the  govern- 
ment agent  had  examined  "the  manner  of  its 
being  kept,"  and  reportcti  it  to  Ix*  safe;  in 
either  of  whicli  cases  the  defendant,  without 
his  own  default,  would  not  be  liable. 

Finally,  itraaylxisaid  that  government  re- 

?|uiR*8  nothing  unreasonable  from  its  officers, 
f.  as  in  the  case  of  The  Etmtx  Bunk,  where 
f53.(XX)  of  gold  was  deposited,  under  a  memo.. 
687*J  *for  safe  keeping,  ;tiiil  wlio  nii;iht  be 
considered  in  the  light  of  a  i)ul>]ic  depositary, 
and  where  considerations  of  public  i>olicy,  m 
return  for  the  exlraordiimry  privileges  con- 
ferred on  the  bank,  were  < mitlcd  to  ill  their 
•weight,  the  bank  was  held  to  ordinary  neglect 
only,  why  should  greahr  respiMisibility  be 
thrown  on  a  receiver  of  public  money?  CV/iV/ 
Justice  Parker  m  that  cose  (17  Ma-ss.  liep..  501) 
says,  "and  this  certainly  is  ilit-  more  rea-sonable 
doctrine,  for  the  common  understanding  of  a 
promise  to  keep  safely,  wouM  be,  that  the 
party  would  use  due  diligi  iu;e  and  care  to  pre 
vent  the  loss  or  accident :  and  there  is  no 
breach  of  faith  or  trust,  if,  notwithstanding 
such  care,  the  goods  should  Ik;  spoiled  or  pur- 
loined." A  contrary  doctrine  to  this  would  be 
unreasonable.  It  wouhl  al^!o  Ir*  agiunst  pub- 
lic policy;  for,  it  the  receiver  is  to  Ik;  held  lia- 
ble, when  money  is  stolen  from  him  without 
his  default,  having  used  due  diligence  and  care 
in  the  safe  keeping,  men  of  common  prudence 
and  responsibility  would  cease  to  become  his 
sureties,  since  they  would  make  themselves  re- 
sponsible, not  merely  for  his  prudence,  good 
faith,  and  honesty,  in  keeping  money,  but 
sureties  against  the  cunning,  dishouusty,  and 
villainy  of  all  mankind. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court : 

This  action  was  brought  in  the  Circuit  Court 
for  the  District  of  Illinois,  on  a  l)ond  given  by 
Prescott,  with  the  other  defendants  as  nissure 
ties,  for  his  faithful  performance  of  the  duties 
of  receiver  of  public  moneys,  at  C'hicago,  in 
the  State  of  Ilhuois.  The  <fefense  pleade<i  was, 
that  the  sum  not  paid  over  by  the  defendant, 
Prescott.  and  for  which  the  action  was 
brought,  had  been  feloniously  stolen,  taken, 
and  carried  away,  from  his  pos<*ssion.  bv  some 
person  or  persons  unknown  to  him,  ancl  with- 
out any  fault  or  negligence  on  his  part;  and 
he  avers  that  he  used  ordinary  can;  and  dili 
^ence  in  keeping  said  money,  and  preventing 
It  from  Ix'ing  stolen. 

To  this  plea  the  plainltfTs  ti]e<!  a  general  de- 
murrer; and  on  the  argument  of  the  demurrer, 
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the  opinions  of  the  judges  were  opposed  on  the 
question,  whether  "the  felonious  taking  and 
carrj'ing  away  the  public  moneys  in  the 
custody  of  a  receiver  of  public  money*,  with- 
out any  fault  or  negligence  on  his  part.  di»- 
charged  him  and  his  sureties,  and  may  t)e  «et 
up  as  a  defense  to  an  action  on  hi^  offioal 
bond."  And  this  (xiint  is  now  before  ihb 
court,  it  having  been  certilietl  to  as  under  the 
act  of  Congress. 

On  the  part  of  the  defendant  it  is  contendwi 
that  the  defendant,  Prescott,  was  a  depoKiurt 
for  hire;  and  that  unless  his  liability  wan  en 
lar^jetl  by  the  special  contract  to  keep  «fely. 
he  18  only  subject  to  the  liabilitiet«  imposed  br 
law  upon  such  a  depositary;  that  the  itpeciai 
contract  does  not  enlarge  his  liabiUty. 

This  is  not  a  case  of  bailment,  and.  cowe- 
quently.  the  law  of  bailment  does  not  apply  to 
it.  The  liability  of  the  defendant.  IVi-w-oti, 
arises  out  of  his  official  bond,  and  principle* 
which  are  foundetl  upon  •public  policy.  (*588 
The  conditions  of  the  lM)nd  are,  that  the 
Prescott  has  "  truly  and  faithfully  exccutfd 
and  discharged,  and  shall  truly  anrl  faithfully 
continue  to  execute  and  di-cluiriri.'.  all  tin-  dulii  - 
of  said  office"  (of  receiver  of  public  roooe^  «i 
Chicago).  "  according  to  the  laws  of  the  I  nitc  ' 
Slides;  an<l  moreover  has  well,  truly. and  faith- 
fully, and  shall  well,  truly,  and  failihfully.ktt- 
safely,  without  loaning  or  using,  all  the  p- 
moneys  collected  by  him,  or  otherwine  at 
time  placeil  in  hia  poaociioion  and  cuj4ody* 
the  name  had  l»e<  n  or  should  be  ordered.  6f 
proper  department  or  officer  of  the  Bover»« 
to  t>e  transferred  or  paid  out;  ana  wbeo  _ 
orders  for  transfer  or  payment  had  beeo 
should  be  received, had  faithfully  and  prat!, 
made,  and  would  faithfully  and  proa' 
make,  the  same,  as  directed."  &c. 

The  condition  of  the  bond  has  beeo 
as  the  defendant,  Prescott.  failed  to  pay  o 
the  money  received  by  him.  when  required  I 
do  so;  and  the  question  is.  whether  he  ^hall 
exonerated  from  the  condition  of  hte  boad, 
the  ground  thiil  the  money  hail  been  atolen 
him. 

The  objection  of  this  defense  to,  that  it 
within  the  condition  of  the  bond : and  this 
seem  to  l)e  conclusive.  The  contract  ww 
into  on  his  part,  and  there  is  do  aUcigitfiaa 
failure  on  the  part  of  the  government;  bow.**- 
can  Prescott  be  diacharj^l  from  his  boodt 
knew  the  extent  of  hia  oblintkiti,  w 
entered  into  it.  and  he  has  reiuixKdtbe  f 
this  obligation  by  the  enjoyment  of  the 
Shall  he  be  discharged   from  liabilitr. 
trary  to  his  own  express  undertaking?  tlim 
no  principle  on  which  such  a  defense  cao  t 
sustained.    The  obligation  to  kevp  ml< 
public  money  is  abKilute.  without  Koy 
tion,  express  or  implied;  and  nolhin 
payment  of  it,  when  required,  can 
the  bond. 

The  case  of  Fbtter  «t  al.  t.  Tht  Emm 
(17  Ma.*<8.  Rep..  470)  was  a  mere  nakfld 

ment.and  of  course  does  not  apply  in 
to  this  case.    The  deposit  in  that  case 
the  accommodation  of  the  depositor,  and 
out  any  advantage  to  the  bank,  as  the 
say.  "  which  can  lend  to  Increase  its  IkihQtt 
No  control  whatever  of  the  cheM,  or 
gold  contained  in  it,  was  left  with  the  i 
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It  iroBld  have  boen  a  breach  of 
tnnt  to  ha^  cpeMd  the  cheat,  or  to  ioapect  its 

contents." 

Public  policy  requiree  that  every  depoeitMry 
of  tbc  pnoli'  n.  inuy  shouUl  bo  held  U)  h  strini 
acconntabnily.  Not  ouly  Ihat  hv  kIiouI*!  t  xer- 
ci«e  tbebighaMde(g^ofv1gilaDC(',))iit  that  "he 
should  keep  safely"  ihe  moneys  wliich  como  to 
his  haods.  Anv  rehixntion  of  this  coudiliou  , 
would  open  a<ioor  lo  fraucU.  which  might  be  | 
pn.  *f''*ad  with  impunity.  A  (kpositarv  would 
have  nothioi^  more  to  do  tliuu  to  lay  his  pliins 
and  wranjjce'  his  proofa,  so  as  t/)  es(abU!*h  his  j 
loea.  without  lacho?*  on  his  purt.  Let  such  n 
principle  be  applied  to  our  poHiinfi>ters,  col 
nctors  of  the  customs,  receivers  of  public 
58©*]  *monoys,  and  others  wlio  receive  more 
or  less  of  the  public  funds,  and  what  losses 
■nght  not  be  anticipated  by  the  public?  No 
nch  principle  ha.s  been  recogni/t^  or  admitted 
m  a  legal  defea.se.  And  it  is  believed  the  in- 
'tfances  are  few,  if  inde<'d  any  can  be  found, 
where  anv  relief  haa  been  given  in  audi  casein 
bf  the  iot'crpoRtfioii  of  Cotij^«a8. 

A »  every  depositary  receives  the  ottice  with  a 
tali  knowledge  ol  Its  irotpooaibilititis,  he  cannot, 
ifl  ca«e  of  loMv  oomplaife  of  taardahiti.  He  must 
^ I  i  >v  ills  bond,  and  meet  the  haiarda  which 
kits  vuiui\|yuii«  iacrtura. 
The  (pwiBh  twftMlcd  to  ua  ia-anawered,  that 

■'Ifir  .l-f' 'j'liiht,  Prr-'' '  i-t .  -intl  his  sin-' 'i' - ,  are 
ciiischarged  troiu  ihe  bond,  by  a  telonious 
r  <iMsahii^  wM^'ilip  money,  witboat  an^  fault  or 
rtt'-li J^  tjt  ►        ill''        "f  tJie  depositary ;  und, 
CjgixiM?queuLiv^  that  no  such  defeni»e  to  llie  bond 
ma  be  ma^^o  • 

Qted— 11  How..        4  WidJ.,  ]«3:  0  Wdll.,  i;< 
S  A^**i/f ^*  Otto,  46;  1 
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Uberlie*,  right  to  prot«et  eittuM  in, 
•j-f.  I,  bjf  U,  8.  CQn»tituti/m  to  rtMf/eciue  St^itft. 
I     ^'■~-,jtk<  admUHng  Ijonusiaim  into  (Ae  Umon 
^IBk^eneded  foriMr  protect  icif  aeii. 

Tlus  cmirt   has  ti.it  ji.r>ilii'f  i.>n.  iinder  the  2."»th 
f>H;rii'ii  "»f  \  Ix'  .Iij'i1ci;(t  >  A-'f,  Mi  ;i  i|  uf.^tion  wbether 
■n  ctnllimiu-*:'  <jrtli«'  ii,i  |Minuj  ituitioi'Hiea  of  New^ 
Ork-ri"*        "I  'l*'!  *i       niipdlr  reli*jloii8  Ul)erty. 

Tlj«^  <  "oii-Mtutti  HI  ol  t  jji  fnlted  States  Huikes  no 
pTfiv-j-vJoil  for  protri'tm^f  tin  -  I'll  tzetiS  of  t  In'  i  •  •^i»eet- 

fvp  ^-trtii-*  ill  TN'  iv  ri'iii^i'iw- iiberlles*;  thi»  to  left  to 

Tbv  Art  it  l  .  l)r  iiia\^  iWttt,  1811,  aulhorlzinjf  the 
pe*>p;v  rif  \hv  frrrirriry  of  Orleans  to  form  a  eonstl- 
luttitu  Hii<1  stnti-  cr(iTWT>m#^nt.  fM>ntaln#»»1 .  In  the 
thlfl  H'cTion  ttxTi  ■<<(■,  twd  nrii\  i.-^i  -s  ;  one  iii  i  ii'-  aat- 
lire  of  irj<t  ni ct ions  t  Ih'  n in~r  j t  ur  inn  .'.•n'-  t .>  ho 
fonnf"!.  uM'l  ftic  orlu-i'.  rt--:<'i's  in  i^n-  I'mii  i| 
^(fttf«rlir'  [)rrn»r-i'tv  in  r))u^iaUii^iituiiM,tbcirexeni|v 
Uoo  tr>m  :siut>-  tit.xittn  a,  mnd  the  9omj||H|itlBh!t  to 
DArliruK'  (he  M).>>i-^.>^l^iil. 

Tlie  rtrsit  of  th<'s<j provliO^'  l  nlly  -ntKfiiMi  hy 
ibe  .Act   of  itflmlWffij:   [/nii-uitiM   :ni<i  itin 

Union,  "on  iiti  <'<tit:il   tdnTiiiir  with   ilir  oi-lLrit'.;;! 
Btmtes."    Tlif  ci^iKlitiijiif' ami  O  riiis  i  etn  rr-ii  t'l  iii 
Uve  att  of  iiiiiril-''sii)n  i-<'tVr'i-i'<l  so|r|>-  ti>  ftic  --I'l  onil 
>TiSo,  inrolviiKT  rilfflU  u£  |»r4>ijei'ty  uihI  ii;i\  i^ja- 


The  of  iSjOii  (chiip.  K^K  «3ft*ttUiui£  U*  tlto  In- 
teUtaut^  of  tJie  Orlennh  tt  n  itci  y  rbo  ntrhts,  privl- 
le^ea  and«ilvaiiti^Qa4H»ouKo*l     t^e  North  western 


territory  lij-  the  <)r«liniinc*«  of  1TH7.  lia<l  no  further 
forte  aftiT  ttic  adoptinn  <>|  t lu- State  tronstitiil ion 
of  Li tuihijiuji,  thanorhcr  ui'tn  of  Coiikh'S--.  orjfuiii/-- 
in>r  the  teeiitoriiil  coveninienf ,  iiiul  stanilitiK  in 
coiuieetioii  witti  file  or(lifi;iiK-e.    Tticy  me  none  of 

them  iu  force  unless  thej  vrere  adopted  by  tbe  biate 
ccnatltution. 

THIS  caw  was  brouafht  up  by  writ  of  error, 
under  the  '^oth  section  of  the  .ludieiary  Act, 
from  the  City  Court  of  New  Orleans, the  Uigliest 
appellate  court  in  the  State  to  which  the  ques- 
tion could  l)e  ciirriefi. 

Iu  lb4'.i.  the  defcudanls  iu  error  pa^iied  the 
following  ordinance: 

Municipidity  No.  1  of  the  City  [*590 

of  .New  Orleans. 
"Sitting  of  Monday,  October  3Ut,  1842. 

Resolved. t hilt  from  uikI  iifter  the  prr)nutl-:iiti(m 
of  tlie  present  ordinance,  il  shall  be  unlawful 
to  c)u  ry  to,  and  expose  in,  any  of  the  Catholic 
oliurches  of  iliis  muiu<  i|>Hlity.any  cor[)se,  under 
the  penalty  of  a  line  of  tifty  doilart»,  t(»  be  re- 
covered for  the  ueeof  thlBmumci|)altty.  agninst 
any  person  wh(»  rniiy  have  carnerl  into  or  ex- 
posed in  any  of  the  aforesaid  diurches  any 
corpse.  :vnd  under  penalty  of  a  similar  fine  of 
nily  dollars  airiiiiist  arjy  priest  who  may  Cele- 
brate auy  funeral  at  any  of  the  aforesaid 
Churchoa;  an  i  iH  the  corp.>t's  .shall  be 

brouirht  to  the  obituary  chapel,  situated  in 
lt*unpart  Street,  wherein  all  funeral  ritcb  shall 
be  performed  a.s  heretofore. 

(Signed)      "  Pai  i.  Ri^iiTDs,  Recorder. 
"  Auproved,  November  3d. 
(Signed)       '  *  D.  Peikub.  Mayor. " 

And  a  few  days  afterwanls,  the  following; 

"Sitting  of  Xovenil»er  Ttli,  1843.  Resolved, 
that  the  resolution  piussed  on  the  31st  October 
last, concerning  the  exposition  of  corpses  in  the 
Catholic  churches,  be  so  amended  jus  to  annul 
in  said  resolution  the  fine  impn.sed  against  all 
persons  who  .sliould  transport  and  ex[)ose,  or 
caoae  to  be  iraosponed  or  expoeed,  any  oorpaea 
in  eaifl  churches. 

"  He  it  further  H<'so]ved,  Thai  the  said  fine 
shall  \h'  impuaed  on  any  priest  who  ahall  oUiciate 
at  imy  funerals  m^e  In  any  other  chturch  than 
the  obituar}-  chapel. 

(Signed)       *'  Paul  Bkrtus,  Kecorder. 

"  Approved,  November.  9th. 
(Signed)       "  D.  PniKuu,  Mayor." 

On  the  11  Ih  of  Xovend>er,  1H42.  the  mtmlci- 
pality  issued  the  following  warrant  ajj;ainst  Per- 
moli,  a  Catholic  priest. 

' '  MmnciFAif  ITT  No.  1 ) 

' «.  } 

Bkrnawi*  Permoi.)  ) 

"PlaintilT  demands  of  defendant  lifty  dol- 
lars tine,  for  having,  ou  the  9th  Noviaiiber, 
1843,  offlciat-  t  lui  the  body  of  Looia  Le 
Roy,  in  ilii  I  h  irch  St.  Augustin,  in  contraven- 
tion ol  an  ordinance  patiseU  on  tlieUUt  of  Ocio« 
berlatt," 

To  which  the  f  I'  wing  answer  was  filed: 

"The  answer  of  the  iteverend  B.  P  :  luoli, 
residing  at  Tvew  Orleans,  to  the  compWat  of 
Municipality  No.  1. 

"  This  respondent,  for  answer,  says:  true  it 
is  that  the  corpse  of  .Mr.  Louis  JjcRoy,  deceased, 
was  brought  (inclose  •!  li:  n  coffin)  in  the  Roman 
Catholic  chufoliMQl  St,  Au^u«iia«  and  there  ex- 
posed; and  iNltWbcn        th«»  exposed^  ' 
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redpondent.as  stated  in  the  oomplaiot.offldated  cil  thereupon  passed  the  ordinances,  for  tte 
on  it,  by  blessing  it,  by  reciting  on  it  nil  the  violation  of  which  the  defendant  is  5aied. 
other  funeral  prayers  and  solemnity,  all  the  "The  case  was  presented  here  on  the  same 
i>01*]  usual  funeral  ccremonirs  *prf's<'rilK'<l  by  pleadiiiL'^N  as  in  (he  court  l)elow.  hat  the  pUunt- 
tbe  of  the  Romao  Catholu;  religion,  of  1  ifl's  counsel  introduced  evMeuce  to  prove  icy- 
which  ttats  respondent  Is  a  priesl.  That  fn  this  era!  facts;  this  evidence  was  in  substaooe  as 
act  he  \v;ls  M^sisted  by  two  Other  priests,  and  '  follows 

by  the  ciwuicrs  or  singers  of  the  said  church.     "The  Eight  Reverend  A.  Blanc,  Bishop  of 
"Tliis  respondent  even,  that  in  to  doing  New  Orleani,  testified  that  tht  dognns  of  the 

he  was  w  in  smted  by  the  Constitute  ui  and  hiws  I  Roman  Catholic  relipon  did  not  require  that 


of  the  United  States,  which  prevent  the  enact- 
ment of  any  law  prohibiting  the  free  exercise 
of  any  rdii^ion.  He  eonlenils  that  The  ordi 
nance  on  which  the  complainants  rely  is  null 
and  void,  lieing  contrary  to  the  provisions  of 
the  act  of  incorporation  of  the  city  of  New 
Orleans,  and  to  those  of  the  Constitution  and 
laws  of  the  United  States,  m  above  recited. 

'  'This  respondent  therefore  prays  to  be  hence 
dismiss^  with  co8l». 

(Signed)        *'  D.  SlOHSBi,  of  coiinael.'* 

The  judge  before  whom  the  ease  was  tried, 

dccidr  l  f!m!  the  ordinance  was  illegal,  and  not 
supported  by  any  of  the  act»  of  the  Legislature 
incorporating  the  dity  of  New  Orleans.  But 


tlie  dead  should  be  brought  to  a  i^arck,  ia 
order  that  the  funeral  cereniontes  dMNdd  Ite 

jK'rformed  over  them;  thnt  thin  was  a  matter  (rf^ 
di&cipliue  only;  that  the  witnea>4.  a.s  bishop  of 
this  diocese,  had  auUiorteed  th«>  clerry  to  learp 
the  eathc<lral.  im<]  not  to  o'TiriUe  at  funeral 
rites  at  the  ol)iiuary  chapel,  and  that  these 
oetemonies  might  be  celebrated  at  the  lioase 
where  the  dead  i^erson  expired,  or  staajelfcsr 
place  designated  by  the  bishop. 

"The  Reverend  C.  l^Iaenhant.  curate  of  the 
parish  of  Bt.  Louis,  testified,  that  he  was  the 
curate  of  said  parish,  and  in  that  capacity  be 
had  jriven  orders  for  no  funeral  wrvice  to  be 


said  at  the  obituary  chapel;  that,  from  the  ait 
nation  of  the  dergy  with  regard  to  the  wardcBs. 

the  case  hem!:  earned  up  by  appeal  to  the  City  ihe.se  funeral  services  could  not.  with  pro!)rietv. 
Court,  the  ilerislon  was  reversed,  and  judgment  i  5©  performed  at  said  chapel  •  that  be  liad  been 
entered  in  favor  of  Municipality  No.  1  against  severs!  times  applied  to,  bv  persons  wbowiriied 

Pennoli  for  fifty  dollars  and  costs.  '  these  ceremonies  celebrated  ov«'r  the  dead  IxmH*  * 

The  judge  of  the  City  Court,  before  decid-  of  their  friends  or  relatives  at  the  obituary 


mg  the  case,  made  the  followinj;  remarks, which 
it  ionay  not  be  inappropriate  to  transcribe. 

"Before  entering  into  a  statement  of  the 
case,  as  it  appeared  on  trial  before  this  court, 
I  consider  it  necessary  to  give  a  mere  o\itline 
of  the  circumstauces  which  induced  the  Coun- 
cil of  the'Flnt  Municipality  to  pass  the  ordi- 
nances of  the  81st  of  October  aod  7th  of  No> 
vember,  1848. 

"  By  an  ordinance  of  the  corporation  of  the 
city  of  New  Orleans,  approved  26th  September, 
1827,  and  entitled  'An  ordinance  supplement- 
ary to  an  ordinance  concerninu:  public  health  ' 
it  was  'Resolved,  that  from  and  after  the  flral 
of  November  next,  1827,  it  fdiall  not  be  lawful 
to  convey  and  expose  into  the  parochial  church 
of  8t.  Louis  any  dead  per84tn,  under  penalty  of 
a  fine  of  fifty  dollars,  to  be  recovered  for  the 

use  of  the  corprir iti'  11  riirnin-t  anv  person  who 
should  have  couvcveil  or  cxpoticd  any  dead 
person  into  the  atoresaid  church:  and  also 
under  penalty  of  a  similar  fine  of  fifty  dollars, 
agsiiuHt  all  priests  who  should  minister  to  llie 


cliapel,  but  he  had  replied  that»  iiiider  present 
circum'^tnrtrcs,  these  ceremonies  would  not  be 

Performed  at  that  place,  but  at  the  eliaiiel  of 
t.  Augtistin,  or  in  the  house  were  the  dtt-eastd 
person  was  lying,  at  the  choice  of  the  reltilive*. 

"Cross-examined.  This  witness  testilied.  that 
the  St.  Augustin  chapel  was,  in  htoopinioD,  ss 
conveniently  situated  for  these  purpo««e«  as  the 
obituary  chapel;  that,  iu  the  funeral  oftice. 
there  is  nothing  calculated  to  disturb  the  public 
p^ce,  nothing  contrary  to  morals,  and  that  the 
greatest  decency  is  always  observed  in  the:*e 
mortuary  rites. 

"  The' Reverend  Jacques  Lesne  testified,  that 
he  is  the  priest  employed  as  chaphiia  at  the 
obituary  chapel;  that  he  is  enliiled  to  no  r«  niu 
neration,  besides  what  be  receives  from  the 
church- wardens,  for  attending  at  thechapd^  to 
bless  the  bodies  of  the  d(  a<l  which  are  l'r.)ni.'lit 
there;  that  he  does  not  celebrate  funeral  obse 
quies  with  that  pomp  which  is  given  to  then 
in  special  cases,  but  he  continues,  with  tb*- 
pennLu>iuu  of  the  bisliop.  to  read  the  offloe  of 


celebration  of  any  funeral  in  said  church;  and,, the  dead,  whenever  required,  at  theobitosry 
that  from  the  f\r*<t  of  NovemlM-r  of  the  present 'chapel,  as  he  did  jirevious  to  the  depnrttirp  of 
year  (1827),  all  de*ui  per&ous  hhall  Ue  conveyed  the  clergy  from  the  cathedral;  lliat  he  i*Do« 
into  the  obituary'  cliapel  in  Rampart  Street,  permitted  to  leave  the  chapel  to  aoooapsey 
where  tb'>  funeral  rites  may  be  performed  in  ;  funeral^  to  the  cemeterv. 
the  usual  in :unier.'  ]     "  Cruhs-cxaminetl.    He  Raid.  ih<Te  is  nothing 


"This  ordinance  continued  in  force  during 
a  periwl  of  fifteen  years,  without  any  opposf- 
tlon  on  the  part  of  the  Catholic  clergy  or  pop- 
tdation;  but  in  the  year  1842.  the  late  lamente<i 
and  venerable  revered  Abb^  Moni.  curate  of 
the  parish  of  St  Louis,  having  departed  this 
life,  some  misunderstanding  took  pl.ice  between 
his  successor  and  the  church-wardens.  The 
new  curate  and  sssistant  clergy  abandoned  the 
cathedral,  and  commenced  to  celebrate  funeral 
oeremoniea  in  other  churches  than  the  obituary 
592*1  clutpel,  this  chapel  being  *under  the 
administnitioa  of  the  said  ward^iB.  The  ooas* 
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immoral  or  contrary  to  the  public  tranqtdlil|r 
in  the  prayers  which  are  said  at  funerals. 

"Messrs.  Jop^  Fernandez,  Bernard  Txirpin. 
Anthony  Fernandez,  and  Joseph  Geuois, pnivt^ 
that,  for  fifteen  years  passed,  tlie  funeral  ttrrvice 
*has  been  performed  at  the  obituary  [*S92I 
chapel,  only  that  this  clia]X'l  is  tin-  \h  hI  situstrd 
f<»-  this  purpose,  and  that  iK»thiog  disorderly 
ever  occurred  there. 

"Mr.  \.  Fernandez,  cross  examined  rulu^-i 
that  he  had  never  known  of  the  occurrrnoeui 
any  distuibttiee  of  the  public  peace,  during  thr 
ceremonies  al  the  St.  Angusun  diapel.  but  be 
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bad  heard  a  great  deal  of  complaint  about  it  ; 
aod  that,  being  a  native  of  New  Orleans,  and 
having  almost  constantly  resided  here,  he  has 
never  seen  or  heard  of  the  performance  of  fu- 
neral rites  at  any  of  the  Protestant  churches. 

"The  Honorable  Paul  Bertus,  recorder  of 
Municipalily  No.  1,  proved,  that  having  the 
mi&fortune  to  lose  his  sister  in  law,  he  desired 
that  the  funeral  R(>lemniti<*M  should  have  bo<m 
cdebmied  at  the  obituary  chapel :  but  that  the 
rlergy  had  left  him  no  choice  but  iKrtwcen  the 
'^t.  Augustin  chapel  and  the  mortuary'  house, 
•od  that  he  (letcrminwl  upon  the  latter  place. 

"The  following  resolutions,  passed  by  the 
church-wardens  of  the  parish  of  St.  Louis,  were 
next  inlr<Mluced: 

"  Sitting  of  Friday.  11th  Novem»>er,  1842. 
Resolved.  That  the  obituary  chapel  shall  l>e 
'pen  for  the  reception  of  the  remains  of  all 
lecetaed  Catholics.  Resolved,  Thai  all  persons 
wbodenre  to  have  dead  bo<ncs  exposed  in  fu- 
otnl  state,  at  the  said  chapel,  are  re(|ucsted  to 
rfte  notice  to  the  fi**cretarv  of  the  wardens,  in 
rder  tliat  he  may  cause  tiie  necessary  prepara- 
tions to  l)e  made. 

"  'RcsoIvikI,  That  the  public  be  informed 
that  the  Reverend  Abbe  I^icsne  shall  continue 
(o  UflBS  all  bodies  of  persons  brought  to  the 
oMtmuy  chapel,  and  that  he  will  continue  to 
mr  the  usual  funeral  prayers  at  said  chaiH'l.' 

"A  cf>rre*pondence  between  the  mayor  and 
the  curate  was  also  introduced,  by  consent  of 
{•ftles;  but  the  court,  considering  iliis  evidence 
^«  luiving  no  legal  effect  upon  the  case,  contents 
-elf  merely  with  the  mention  of  its  introduc- 

'>D. 

"  Henry  St.  Paul.  Esr]  (one  of  the  defend- 
aat 8  counsel),  testified  that  at  Ivcxington.  Ken- 
tucky, he  saw  the  b(Mly  of  a  deceased  person 
taken  into  the  MetlKKlist  Episcopal  church, 
wbm  a  funeral  oration  whs  pronounced  for 
<        '1  by  the  Reverend  >f:«lTlt.  a  minister 
I  II  j  i  :-^iuu«ion.  and  that  said  oration  was 
we<l  by  prayers. 

Finally,  the  testimony  of  Mr.  P.  E.  Crozat 
-^vwl  ih;it  one  of  hi.s  friends  having  departed 
life,  and  having  been  warned  by  Mr.  Ru- 
•iiMj  Feman(ie/.  of  the  existence  of  the  ordi- 
nance, he  ha«l  nevertheless  insisted  that  the 
l>ody  should  betaken  to  the  St.  Augustin  chapel 
fnr  the  funeral  rites,  holding  hims<  lf  responsible 
^"r  the  tine  imposed,  far  his  opinion  was  on 
<e  side  of  the  clergy." 

The  jn  '  -  ^  the  City  CV)urt  then  gave  his 
pinion  ..  and  (leciiled,  as  has  already 

slated,  in  favor  of  Municipality  No.  1, 
n  which  decision  a  writ  of  error  brought 

ise  up  to  tins  cotjrt. 
♦  l-*J    •.V>w*.  William  G.  RMd  nud  Coxe 
:  I  lie  plaintiff  in  errt>r. 
Hr.  R/tiion  for  the  defendant  In  error. 
^^r   H/iuVh  argument  was  as  follows: 
Three  qui-stions  arist'  on  this  reconi: 
1  Is  the  <-nns<*  N'fore  the  court  in  accordance 
Ills  of  the  Act  of  September 


Have  the  court  iurisdiction  over  cases  of 
jcnt  of  the  religious  lilK-rty.  of  citizens 
la  by  the  municipal  authorities  of 
ist  8Ulc? 

D-i  the  ordinnnces  of  Noveml)er  8d  and 
_^«>vemN'r  tfth.  recited  in  the  record,  infringe 
rriifious  liberty  of  cili/.ens  of  Louisiana? 

rABD  8. 


1.  The  first  question  issettled  aflSrraatively  by 
a  bare  inspection  of  the  record.  It  falls  with- 
in the  very  terms  of  the  act. 

2.  For  an  answer  to  the  second  question,  we 
must  go  back,  in  the  first  place,  to  the  "ordi- 
nance for  the  government  of  the  territory  of 
the  United  States  northwest  of  tlie  river  Ohir»." 
passed  by  Congress  on  the  13th  of  July,  A.  D. 
1787:  part  of  preamble  and  article  1st:  "  And 
for  extending  the  fundamental  principles  of 
civil  and  religious  liberty,  which  form  the  basis 
whereon  these  republics,  their  laws,  and  con- 
.stitutions  are  erected;  to  fix  and  establish  those 
principles  as  the  basis  of  all  laws,  consiituti«»n8, 
and  governments,  which  forever  hereafter  shall 
l)e  formed  in  the  siiid  territory  It  is  here- 
by ordained  and  declared  That  the  follow- 
ing articles  shall  be  considered  as  articles  of  com- 
jMict  l)etween  the  original  States  and  the  people 
and  States  in  the  said  t<'rritory,  and  forever  re- 
main unalterable  unless  by  common  consent,  to 
wit: 

"  Art.  Ist.  No  person  demeaning  himself  in 
a  peaceable  and  orderly  manner  shall  ever  be 
molested  on  account  of  his  mode  of  worship  or 
religious  sentiments  in  the  said  territory." 

This  ordinance,  so  comprehensive,  so  far- 
reaching,  so  simple,  and  sublime,  esial)li8hed  a 
new  em  for  the  millions  who  were  destined  to 
swarm  within  the  sphere  of  its  iRuevolent  op- 
eration. For  them,  we  may  say  in  the  words 
of  the  Roman  ix^et.  "magnuti  ah  intt-gro  sitrlo' 
rum  tiaxeitur  irrdo!"  Till  then,  the  right  of  the 
civil  power  to  control  the  religion  of  the  Stale 
had  always  been  practically  asserted  and  recog- 
nized; if  not  by  moralists  and  theologians,  at 
least  by  statesmen  and  jurists.  Such  has  been 
the  theory  and  practice  of  European  goveni- 
ments,  from  the  times  when  the  em|KTors 
lighted  the  streets  of  Rome  with  bla/ing  Chri.s- 
tians.  to  the  last  liturgy  forced  (m  his  Protest- 
ant subjects  by  the  despot  of  Prussia  Even 
these  American  States,  planted  as  they  were  by 
refugees  from  religious  persecution,  presented 
for  generations  anything  but  a  land  of  religious 
lil)erty.  The  government  «>f  the  Puritans  was 
the  very  opposite  of  tolerant;  and  if  they 
spilled  not  the  lives  of  their  dissentient  breth- 
ren as  freely  as  others  had  done,  it  was  because 
they  fietl  from  before  their  face  into  the  wilder- 
ness. The  gf)vernment  of  Virginia  *was  ['SOO 
etpially  exclusive;  and  the  land  of  the  Calverls 
was  peopled  by  exiles  from  l>oth.  Even  old 
Marj'land,  the  primal  seat  of  ('hri.stian  free- 
dom, has  enfranchised  the  Isnwlite  within  our 
own  brief  memories.  It  was  but  yi«terday  that 
the  Catholic  wjis  made  eligible  to  oftlce  in 
North  Carolina;  and  his  continue<i  exclusion 
from  it  disgraces  New  Hampshire  to  day.  But 
the  ordinance  of  1787  drew  a  broad  line  of 
distinction  l)elween  the  thirteen  original 
States,  which,  in  conciuering  their  independ- 
ence, accetled  to  all  the  known  attributes  of 
sovereignity,  and  the  new  ones  to  he  carved 
out  of  the  immense  regions  northwest  of  the 
Ohio;  which  come  into  the  national  communi- 
ty shorn  of  this  flower,  (»r  rather  thorn,  of  pre- 
rogative. It  has  left  not  ihe  trace  of  a  founda- 
tion, within  their  vast  extent,  w  hereon  bigotry 
can  erect  her  citadels.  The  United  Statc-s  have 
guanmtied,  t»)  their  inhabitants,  religious  lib- 
erty lus  a>>solutely  as  they  have  republican  gov- 
ernment to  us  all. 
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This  ordinance  gave  the  key  note  to  our  ter- 
ritorial legishilion ;  and  everv  subsequent  pass- 
age has.  on  thia  paramount  Interest  of  human- 
ity, harmonized  therewith.  By  the  Act  of 
April  7th,  1798  (chap.  4'),  sec.  6),  the  inhabitants 
of  the  Mississis-sippi  territory  were  admitted  to 

all  the  rights  of  the  people  of  the  northwest 
territorv,  as  guarantied  by  the  ordinance;"  and 
by  the  Act  of  March  3d,  1805  (chap.  437,  sec.  1). 
the  inhabitants  of  the  territory  of  Orleans  (now 
Louisiana)  became  entitled  to  "all  the  rights, 
privileges,  and  advantages  secured  by  said 
ordinance,  and  enjoyeti  by  the  people  of  the 
Mississippi  lerritor)'." 

But  we  do  not  rely  on  the  ordinance  of 
1787  and  the  aforesaid  extending  ixcia  alone. 
The  Act  of  February  2()th,  1811  (chap.  298),  by 
which  the  people  of  the  territory  of  Orleans 
were  empowerwi  to  form  a  constitution  and 
State  government,  provided  expressly,  in  the  3d 
section,  that  the  constitution  to  Ixj  formed 
"  should  contain  the  fundamental  principles  of 
civil  and  religious  lilx'rty;"  and  the  Act  of 
April  8th,  1812  (chap.  383,  sec.  1),  by  which 
the  State  of  Louisiana  was  admitted  into  the 
Union,  provided  '  that  all  the  conditions  and 
terms  contained  in  the  said  third  section  should 
be  considered,  deemed,  and  taken  as  funda- 
mental conditions  and  terms,  upon  which  the 
eaid  Stale  is  incorporated  into  the  Union. 

The  argument,  then,  is  strictly  consecutive; 
that,  both  under  the  ordinance  of  1787,  and 
the  arts  for  admitting  I^ouisiana  into  the  Un- 
ion, there  is  a  solid  compact  between  the  peo- 
ple of  that  State  and  the  United  States  (which 
this  high  conservative  tribunal  will  protect 
from  violation  by  State  authority),  that  they 
shall  not  be  molested  on  account  of  their  reli- 
gious belief,  or  mode  of  worship;  but  that  they 
shall  forever  enjoy  religious  liberty  in  the 
fullest  and  most  comprehensive  acceptation  of 
the  term. 

To  obviate  the  force  of  this  conclusion,  the 
Judge  "  It  quo"  (Preaii.x)  has,  in  his  opinion, 
which  is  part  of  the  record  (16  Peters,  385), 
l)een  comiK*lled  to  advance  do<.*trines  of  the 
wildcsi  nullificati«)n,  subversive  of  the  very 
690*]  first  principles  of  |>oliticul  morality.  *He 
argues  (pagi'S  19  and  20  of  the  record)  "that 
the  ordinance  of  1787  was  suixTseded  by  the 

constituiiou  of  the  Slate  of  Loui.siana;  

that  coiisiiiution  l>ecame  the  Supreme  law  of 
the  State,  and  all  acts  of  Congress  regulating 
the  government  of  the  territories  of  the  United 
Stales  ceased  to  exist  within  the  limits  of  I^)ui- 

siana — a  sovereign  State;  Ihe  erection  of 

Louisiana  into  an  independent  State,  under  a 
constitution  adopted  by  her  own  citizens,  and 
s«ncti«ined  by  Congress,  must  necessarily  set 
asiile  the  charier  establitthed  for  its  territorial 
government  by  Congress.  To  accede  to  a  con- 
trary doctrine,  would  be  to  admit  that  the  pow- 
er of  Congress  might  be  per|K'luatetl,  notwith- 
standing this  solemn  act,  contrary  to  the  rights 
of  the  States  as  defined  and  reserved  by  the  fed- 
eral compact,"  and  liiis  notwiihstanding  the 
most  carefully  expres.sed  and  guarded  stipula- 
ti(ms  iH'tween  the  federal  empire  and  its  newly 
atlmitted  memljerl  To  whal  a  solemn  farce 
does  this  argument  reduce  the  earnt^st  debateB, 
the  stern  remonstrances,  the  enthusiastic  ap- 
peals, which  shake  our  legislative  halls,  and 
agitate  this  vast  Union  from  one  extremity  to 
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the  other!  What  avail  our  anxioa*  compro- 
mises, our  reluctant  concessions,  our  cautious 
provisos,  if.  the  instant  a  new  partner  is  ad 
milted  to  the  national  firm,  she  is  at  liberty  to 
cast  her  most  solenm  obligations  behind  her* 
To  what  a  ridiculous  conoltion  is  one  at  leut 
of  the  high  contracting  parties  detraded  hj 
these  fancies!  Is  she  sovereign?  Oh,  no!  not 
"  sovereign"  till  she  becomes  "a  State!"  Is  she 
subject?  How  can  subject  stipulate  with  sov- 
ereign? She  is  then  a  nondescript,  trriium  quid 
— a  sort  of  political  retlemptioner;  with  ju*t 
enough  of  ihe  .slave  to  submit  to  humilaiing 
conditions,  and  just  enough  of  the  fnx^miui  lo 
count  the  days  the  indentures  have  yet  lo  nin, 
and  rejoice  in  antici|)ated  repudiation  of  the 
most  formal  and  explicit  engagements. 

Such,  however,  is  not  the  doctrine  of  lUi» 
court.  In  Meimrd  v.  Attptutin  (5  Peters,  515*. 
Judijr  McLean,  delivering  the  opinion  of  thb 
court,  distinctly  intimated  that  the  ordinance 
of  1787  might  be  insisted  on.  as  yet  in  fonr, 
within  the  sovereign  State  of  Missouri.  Hi* 
words  are  loo  clear  for  misconception :  'If  ihe 
decision  of  the  Supreme  Court  of  Missouri  had 
been  against  Aspasia.  it  might  have  been  con- 
tended that  the  revising  power  of  this  court, 
under  the  25th  section  of  ihe  .Tifdiciary  Act, 
could  be  exercised;"  and  although  the  sanie 
learned  iudge,  in  Spooner  v.  M^ConntU  et  alM 
McLean  s  C.  C.  R,  341).  sulKsequenlly  admittt^ 
that  such  provisions  of  the  ordinance  as  were  in- 
tended to  pnxluce  a  moral  or  ]>oliiical  cffcci 
(among  which  he  classes  those  which  secure  the 
rights  of  conscience),  were  annulled  in  Ohio.br 
the  adoption  of  the  federal  and  State  conrtitu 
lions,  as  implying  the  "common  consent' 
quired  for  their  abrogation ;  his  language  muA 
neces-sarilj'  Ik?  understood  as  harmonizing  with 
that  of  this  court  in  Menard  v.  AfjHUtui,  and  in- 
applicable to  the  case  of  Louisiana;  unleeit 
I  can  be  shown  either  lhat  the  federal  conslitulioD 
!  abolished  those  provisions  explicitly,  which 
*il  did  not;  or  vestetl  the  Staler  with  [*597 
jxiwers  repugnant  thereto,  which  it  did  not:  or 
!  8U|>erseded  them  by  higher  federal  ^tunotie*. 
which  it  did  not;  or  that  the  constUutioB  «( 
I.K)uisiana  |)roceeded  on  either  of  tbos^ grooadi, 
which  it  certainly  did  not,  in  tenn^:  and,  if* 
I  all.  only  by  infen^nce  from  the  >  <x»  in 

i)Osed  by  the  act  for  admitting  iL  '  '!« 

Union;  which  supposili«>n  leavi 
strong  as  under  the  ordinance. 

Equally  unfortunate  is  the  gkMS  bj  nWck 
the  judge  below  has  endeavorra  (paffes  14  tad 
15  of  the  record)  to  evade  the  consliturtniiil 
guaranties  of  Louisiana,  on  the  stibjert  if 
religious  liberty.    The  Supreme  Court  of  hn 
own  State,  in  the  recent  case  of  The  Wmrim 
of  the  Church  of  St.  h>ui»,  3Vfr  Orfr^  r 
;  Blane,  Jiu*hop,  dtc.  (which  is  t- 
j  would  seem,  bvaulhoritv,  in  tin 
I  Weekly  Hullet"iu,  of  July  Glh.  1>- 
I  most  emphatic  language  in  re! 
constitution  of  Louisiana:    "  If  iht-  Male  *.\>- 
siitution.  framed  a  few  years  aftenrards. 
I  tained  no  such  restriction  upon  the  legwbrt^ 
power,  it  was  because  it  wasth<v   '  '  ntKC^ 
sarj'.    It  had  already  been  wttl  -ilrnn 
and  inviolable  comiwcl.  lhat  t 
in  its  broadest  sense,  should  :         .c  c»jcau* 
basis  of  all  laws,  constitutions  .     ...  \-enHMiit 
which  should  forever  after  be  formed  Id  iIk 
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lerritofv:  and  timt  compact  was  declared  to  be 

uD^kT  ible  uolesR  by  common  consftnt."  

"  lo  the  opinton  of' the  court,  no  man  can  be  j 
ID  'ir>t«Hl.  <io  ]nn^  a*,  he  (Icmenns  hinicclf  in  a 
pc-stci-'^iblc  iiud  ord<.Tly  niuiiuer.  on  jwcoiinl  of 
ii.«mo(ie  of  worship.  his  roUgious  opinionis  and 
professicin,  and  the  religious  functions  he  may 
ituxiee  to  perform,  according  to  the  rites,  doc  i 
triiM-anddisciplineof  th?  church  or  sect  lo  which 
be  may  belong.  And  this  absolute  immunity  ex- 
lends  to  all  religions,  and  to  every  sect."  So 
{hid,  had  the  judiciary  syateni  ot  Louisiana 
DermiUed  an  appeal  from  tho  Cily  Court  of 
new  Orleans  to  the  Rupreme  law  tribunal  of 
liie  pUiiniiff' s  own  Slat.',  tlii'i  court  would  not 
pfobftbly  have  been  troubled  with  Ibis  aiigu- 
Bwnt 

M.  To  rend  the  onlinanccs  under  which  the 
pkuotifl  in  error  bus  been  tiued,  is  to  dispose 
of  the  third  <)imtlon  prasented  by  this  cause. 

"^1;  1:  iK  iirini;  nj>()n  onlv  one  denomination  of  ' 
worafaippers  e«(tahli»hes  iheir  tyninnical  chnruc-  j 
iillit^^tinltty  before  the  law  la  of  the  very  | 
■efiseocr      'if>erty.  whether  civil  or  reliirious. 
The  periorniAoue  of  funeral  ol»M'4juic-s,   in  I 
ImildiniTS  coMeetated  to  public  adnmtion  of  | 
the  Deity,  is  not  confined  lo  CatlKtlicN,  b»it  is 
^tuciiceu  by  many  other  reli;ri<)us  societies. 
j^Again:  the  ordinnneos,  as  tlicy  now  stand, 
<tm(ain  but  a  single  penjii  pioliil)ition.  Tliey 
punifb  Ihe  performance  of  a  religious  funcii<>n 
by  individuals  acting  in  their  itiliirious  capacity 
Of  character.  "  according  to  tho  riles,  doctrine. 
-Mid  discipline  of  the  churcli  to  which  they  be- 
loDK."  They  legislate  for  the  prieat  as  priest. 
Aodonly  as  priest;  not  as  a  jHTWin  transporting 
aiMi  exposing,  or  cansin^r  to  be  transport etl  or 
<ipo«ed, any  corpse. in  the  intertiicted  churches; 
1^8*)  *bui  nn  the  or<lnined  cehdnant  of  the 
iBce  for  the  dead.    What  is  iIum  fun<-tion  lie 
ii  forbidden  to  exercise?    His  rhnrch — the 
boly  Catholic  church— teaches  that  the  nun  v  of 
<3od,  while  it  mitigates,  does  not  merge  his  jus- 
tice; that,  though  many,  through  the  atoning 
^^x)d  of  the  Saviour.  etea|M»  eieniai  woe,  they  i 
B  not  all  pans  directly  liRMt  this  probationary  I 
Mate  to  celestial  bliss.    Soi  %  in  y  (h  part  this 
life  OtipDlluted  with  mortal  sin,  which  \vo<ild 
«oiM|go  them  to%fi»flflstlti!i^  misery,  and  yet 
lW:"irj;^  ^'ini'-  ^'.liti-  cf  \'.tiir|i  ih'iynol 

heaMiixi4ii.«d  to  Idiis  |ire^'nce,l)eloru  who«^»wful  < 
poritf  arcbangels  Tcil  thvfr  faoee;  and  auch.  ao- 1 

COrTii);'  tin  t'<  :,rful  [..iriiMo,  nrcf-'^l  into  that 
pcibwA  wi«itai4.^  lii^fv  i«  iic>  egress  till  "  imynieui 
«  the  nttermost  farthing;  '  till  expiation  of 
•*«"..  rv  jr'ile  Wf.'rd,"  of  wliir-h  -n-i^  J!»'f?  to  "give 
MaCi#4LbL.  Tlii^  t^xpuUiii  V  ^titte  iH  toi'mtxi  by 
purgatory;"  and  the  QtOMk"  doc 
,  that  Ihoff-  whn  ^iifTrr  il-.i-f  are  aided 
tbe- jprajren,  almatde^His,  <'.iid  "^her  u-ood 
worktm  Iheir  brethren Bti II  in  tin  ii<  i.  i  i  he 
"ITiu-r-x  nf  ilii  bleaeed  splrita;  exhibiting  thus. 

lender  "communion  of  saints," 
HftiiRMli  triumphant  in  heaven,  the  church 
~^.rjif  oh  .  rirth,  and  bersulToring  nicmhers 
ii.e  fiuddii;  State    Thus  Catholic  charity 
.-^^-H  n  •  A  with  the  last  sad  ofHces  rendered  to 
■Mlgttiliiw  frames.    When  eves  that  lK>8med 
MHHMIIi  undneM  are  c]o«e<I  forever,  when 
■   int<  ritetoal  light  that  blazed  about  and 
la  darkened,  when  the  hearts  thjali 
'  us  are  cold  and  still,  then  mi 
to  new  demonstralioas  of  af^i^- 1 


lion,  by  the  very  agony  of  our  bereavement. 
And  the  church,  whose  every  precept  is 
founded  on  the  deepest  philosophy  of  human 
nature,  knowing  that  the  efficacy  of  prayer  is 
pr(»portioned  to  its  urgency  (as  her  divine  mas- 
ter **  in  his  agony  praynd  the  more"),  direcia 
that  thev  shall  be  offered  under  every  circum- 
stance tiiat  can  animate  hope,  strengthen  faith 
or  kindle  charity.  And.  therefore,  to  her  tem- 
ples, where  she  receives  the  little  child  at  "  the 
iaverof  regeneration,"  and  where  she  delights 
to  bless  tlie  nuptial  ring,  she  commands  that 
we  bring  the  bier;  that,  kneeling  Ijesides  the 
dear  remains  of  friend  or  relative,  before  the 
awful  memorials  of  our  redemption,  surroiinded 
by  the  relics  of  those  who  have  gone  before, 
and  whom  we  believe  to  be  conflnned  In  glory, 
in  the  very  presence  of  the  mercy  sciit,  where, 
less  terrible  but  dearer  than  in  the  thdkinah 
that  iBlled  the  tabernacle  of  the  early  diapen- 
sntion,  the  Almighty  slirouds  his  glory  beneath 
the  sacramental  veil,  we  may  pour  out  our 
souls  in  fervent  supplication,  thai  those  we 
mourn  may  adniiit<'d  to  the  numsions  of 
eternal  nsi.  and  have  their  longinir  hopes 
crowne<l  with  everlasting  fmilion"  And  tell 
us  noi  this  is  n  fond  .superstition.  It  is  an 
oflice  in  whicli  "  the  ohnrcli  of  the  New  Tesla- 
mriii  is  in  coinnnmion  with  the  cliurch  of  the 
<^]d;"  with  llx'  Hebrew  of  lliree  thousand 
years  ago  and  the  ilebr<  w  of  today.  In  il 
U»e  Catholic  unltea  with  the  NestoVian  and 

the  Coin,  and  the  separated  (Jreek.  and  every 
liiurgist  before  tJie  *si.\ieenth  r:enfnry;  r*4>l>J> 
nay.  willi  many  of  the  wise  and  goon,  wlio, 
liaif  doubting  or  rejeclin!;  it  as  of  reveHl<'d  au- 
tliority. still  ])ractice  it  at  tlie  instinctive  leachinjr 
of  tlieir  own  hearts;and  witii  llie  great  l>r,  .lohn- 
soii.bow  down  for  them  they  loved  in  prayer  that 
(Jod  ••  may  have  liad  mercy."  Hut  wpr**  It,  on 
itie  contrary,  the  last  novelty  of  tlie  day;  were 
il  conliued  to  ihc  little  chapel  where  the  plaiut- 
iff  in  error  ministers  to  his  flock,  still  he  cotdd 
lay  his  hand  on  the  ordinance  of  171^7,  and  ex 
claim  with  the  sage  of  Tusculum,  iH  erro,  Uben- 
ter  erro  ;  net;  hunt  errmrim  a  me  ext&rgf«&r(  volo. 

But  llie  ju<lge  f  has  argurd,  that  the 
praying  for  the  dtiaii  in  churches,  with  the 
IwkIv  there  present,  is  mi'tely  a  disciplinary  oh- 
M-rvance,  as  stated  in  the  evidcnc(W)f  Bi  !  ■  ]> 
liiauc,  aud  oiay,  therefore,  be  reguhiled  or  con- 
trolled by  the  Lef^lature.  without  violating 

reliijious  HIktIv. 

iSow,  if  ihcire  be  aught  essentially  clmmcler- 
istic  of  religioaa  liberty,  it  is  the  eiemption  of 

ecclesiastical  discipline  («lefined  by  the  1  irn  'd 
Mooker  "  diurub  order")  from  j»ocular  control; 
and  this.  iH-cAuse  the  external  formi  and  prac- 
tices of  religion  are  all  that  teiniwral  power  can 
directly  inva<ie.  Faith,  doctrine,  arc  bcvoud 
its  reach;  objects  of  the  understanding  and  the 
heart.  Discipline  H  the  sensible  law  which 
reguhU<J*  the  niaiidestation  of  our  lielief  or 
opinilOIB»iB  OUTf^ublic  and  social  devotional  in- 
t<  rcour^e  with  our  Creator.  Faith  is  the  s<»ul 
of  religion;  diwiplute  the  visible  beauty  in 
which  she  co!:i!i.  iiil^  lu  i-i  ii  ii,  mir  venenition 
and  love.  And  il  tmjf  he  safeij*  amirted  thai 
there,  never  waa  ^4trbitrary  change  introduced 
I  by  governments  into  the  religious  opinions  of 
tifiijijii  waa  not 'masked  by  a  Iffl^ 
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tians  in  our  country,  from  the  manv  who  agree 
with  Ihero  on  doctrinal  points  but  thdr  method ; 
the  practkul  ini-thods  estubli.shed  hy  the  found- 
ers of  their  peculiar  svatem  of  church  poUlv? 
In  fact,  thoy  have  ukeit  tli^  name  from  it. 
Yet  what  is  *' method  **  but  another  wr  rd  for 
"  diacipHots"?  And  would  a  member  of  that 
ioetety  coorider  himself  In  the  enjoyment  of 
religious  liberty  ff  inl  l  •«  believe  what  you 
please  of  ihu  diviuiiy.  the  Incamaiion,  the 
alDoeinent,  the  influences  of  the  Holy  Spirit, 
baptism;  but  hold  no  fhisas  meeting — hoKi  no 
cjimp-mceting.  These,  tljough  perlmp**  edify- 
ing and  coDflolatory  to  you,  are  only  mailers 
of  discipline,  and  amenable,  therefore,  to  the 
municipal  police?" 

But  the  judge  below  contendK  that  the  Catho- 
lic ofTlce  for  tile  dead  is  not  prohibited:  iufis- 
much  uus  it  is  permitted  in  the  "obituary  rhapel." 
That  is  to  suy,  reli|2;ion  is  free,  though  its  ob- 
aervances  may  be  limited  to  a  building  in  the 
poBOOfloion  of  notorious  schismatics,  who  might 
tax  them  to  virtual  prohibition,  «>r  apply  the 
proceeda,  at  their  own  diacrclion,  to  the  8ub- 
▼eidon  of  religion  itaelf .  The  point  la  etoted 
aryuemlo,  hw\  Itorrowed  from  the  facte  wlilch 
save  rine  (o  this  appeal  to  the  court. 
BOO*]  *But  it  was  further  indited  below, 
that  a.s  a  measure  of  (nuirantiue  pri  cautlon.  the 
exposition  of  corpses  mav  be  proliibited.  Not 
if  anch  prohilrftory  legiuation  infringes  rights 
more  precious  than  mere  animal  health,  which 
are  guarantied  by  the  CuuHliiuiion  or  supreme 
law  of  the  land'.  Judge  MHrshall's  language 
on  this  point  Ls  clear.  In  WUi^'n,  ,  t  ,tl  v.  7//<s 
Black  Bini  Creek  Marsh  Vo.  (2  PeterH,  201).  he 
says:  "  The  value  of  the  property  on  the  banks 
(of  this  creek)  must  be  cnhancj*n  by  excluding 
the  water  from  the  muryli.  uud  tlie  health  of 
the  inhabitants  probably  improved.  Measures 
calculated  to  promote  these  objects,  provided 
they  do  not  come  into  collision  with  the  powers 
of  tiie  general  p)vemment,  are  undoul)tedly 
within  those  which  are  rewnred  to  the  States," 
And  if  it  be  Vme,  as  Inferred  from  this  lan- 
guage, tliat  a  sovereign  State,  in  her  hi^h  leginla- 
Uve  capacity,  cannot,  for  the  preservation  of  the 
health  of  her  citizens,  mcroech  on  the  comti- 
tutional  gunnmties  for  unreHlrieted  eoniiiK  ret 
between  man  and  man,  can  we  suppo««  nlie 
could  delegate  the  more  dangerous  power  of 
Interfering  wiib  the  intercourse  of  rnan  with 
God,  specialty  guarded  as  it  has  been  by  the 
organic  law  of  Louiaiana,  toapelty  coporauont 
This  case,  however,  pap.«''w  r-1«-f<r  of  that  Miig- 
gestion.  The  judge  IhjIow  endeavored  lo  iin- 
plicate  the  priutil,  as  the  ultimate  cause  of  ex- 
posing the  sad  relies  of  mortality  which  "  lie 
festering  in  the  shroud,  "  but  the' words  of  the 
ordinances,  which,  being  penal,  roust  be  con- 
strued strictly,  have  expressly  waived  the  pen- 
alty against  all  concerned  in  exposing,  or  caus- 
ing ihem  to  be  exposed,  and  directed  their  ven- 
gcwnceexcluaively  against  the  priestly  function. 

Mr.  Barton*/!  argument  was  this: 

The  First  Municipality  of  New  Orleans  em- 
braces the  whole  ol  what  is  called  "  the  city 

E roper,"  or  '^squareof  the  city , "  and  is  tmundra 
y  a  wide  front  levee,  and  the  three  streets  of 
^planade.  Kampart,  and  Canal  (which  are  a» 
wide  as  B^nnsylvania  Avenue),  and  covering 
also  the  whole  suburbs,  and  low  trroimds 
in  the  rear  of  lUmpart,  extending  to  Lake  Fon- 
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chartrain.  The  obituary  chapel,  referred  to  in 
the  record,  is  situate  upon  Ramimrt.but  no  the 
rearward  side,  and  is  thus  separated  fn^n  the 
city  proper  by  an  area  of  the  width  of  thice  of 
iu  princijial  atreeta.  The  perodiia]  cAnnA  of 
St.  Loui.s  is  the  principal  Catholic  cath^Jral  in 
the  city,  and,  like  the  church  of  bt.  Augustin,, 
b  rituate  within  the  square  of  the  dty,  whtn 
all  the  streets  are  verysiarrow. 

New  Orleans  is  visited  annually  with  the 
vclhm  fever,  in  either  Ike  epotndie  er  epMoiie 
\omi,  and  strong  sanilar}'  measures  are  definp<1 
indif>peosable  there  to  cheek  the  range  and 
prevwence  of  the  pestilence  whence  ircooM*. 

The  great  Ixxly  of  the  Catlmlic  citizens  of 
New  Orleans  (other  than  those  of  Iii&li  dtsant> 
reside  io  the  First  Mtmlcipnlily.  The  Aineriraa 
Protestant  population  re«»ide  chiefly  in  th*  Sec- 
ond 3Iunicipahty .  t|iicy  *have  bui  one[*001 
church  in  the  First  Municipality,  aM  that 
fronts  the  i^econd,  on  Canal  Street 

The  usages  of  the  Catholics  there  tat  to  per- 
form the  mortuary  services  with  the  corj'se 
exposed  in  open  church,  and  before  Iheooogne- 
gatioo.  Protestant  churches  there  are  never 
used  for  such  purpost^  V  it  m  i  \  ;  es  for  ilu 
dead  are  performed  at  the  cemeteries  where  the 
bodies  are  depoidted. 

The  slatem!  nt  of  facts  contained  in  theopin 
ion  of  the  judge  of  the  City  Court  havioe  been 
used  in  the  opening  aii^ament  at  tliis  mam. 
gives  warrant  for  the  statement  now  made, 
which  it  is  thought  may  \tv  useful  besides  mt* 
clun  to  the  quo  animo  of  the  council  of  the 
First  Municipality  in  enacting  the  ordinsncf 
complained  of.  If  that  measure  hml  its  ongio 
in  the  mere  purpose  of  infringing  upon,  abd 
discriminating,  to  the  prejudice  of  the  religiotis 
rights  of  one  denomination  of  (  hrisiijius,  ii  is 
not  lo  be  defended ;  but  if  designed  merely  a*  a 
regulation  of  sanitary  police,  .for  the  picaeTva- 
tioh  of  the  public  health,  then  the  law  of  ne- 
cessity pleads  in  its  behalf;  and  all  obituurr 
rites  and  ceremonials  which  lend  to  frusinie 
ifs  object,  or  impair  its  efBcacy.  must  yield  te 
the  supremacv  of  Ihe  common  gcMul. 

Tlic  learned  couoacl  also  cited  and  quutd. 
from  Ihe  New  Orleans  Bulletin,  an  opinion  »( 
the  Supreme  Court  of  I.oui.«i:uia.  in  the  case  "f 
Th$  WardenMoftUe  Ckureh  of  m.  Limit  v.  I'm 
Riffht  Beo.  Buhep  Blane,  insutnted  for  the  hftsl 
adjustment  of  certain  difTerenccs  bet\v>-f  r  ;u 
in  relation  to  chunUi  affairs,  and  whirli  'I^ai 
oonrt'a  judgment  happily  put  nn  end  to.  It 
may  be  proper  to  remark,  however,  that  tlil> 
controversy  was  between  Catholics;  the  ivci- 
administering  the  temporalities  of  Ibe  dMKtb. 
and  maintaining  the  rights  of  the  corporttioo 
— the  other  administering  the  ecclesi«*ti«l 
functions,  and  maintaining  the  rights  of  tbc 
clergy.  None  but  those;  prof(wiug  the  Komaail 
Catholic  religion  can  vote  for  church- wsrdera. 
as  that  opinion  makes  known; and  none.  iIktv^ 
fore,  are  cboeen  such,  who  are  not  of  tbat  re- 
ligious persuasion.  Notliing  could  hjrre  been 
furtlier  from  the  designs  of  eitiier  party  to  il'sl 
Gontroveiay,  than  to  have  trencheii  upao  or 
abridged  Uie  civil  or  tvllgimts  privilejtw  <« 
Catholicism  ilsi  If  and  still  less  to  have 
vored,  to  its  prejudice,  any  other  dcnnmina 
tion  of  Ghrlitiana.  | 

The  controversy  referred  to  having  arisen,  ti*^. 
\fx  the  same  year  ^184^)  iu  which  tlie  ordiiJ»«K« 
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ir&^  pn<c«ed  iindor  which  the  fine  was  imposed 
00  the  plaint  iil  in  error,  leaves  the  inference 
lUr  that  tiMie  was  a  necessary  connection  be- 
iwf^n  thrm     But  this  is  not  so;  and  the  cir- 
cuEutti^ct^i  strnnglv  rc{>el  nil  inferences  that 
tt)f  FirRt  Municipality  counrll  eoiild  have  de- 
fipunl  any  infringement  upon,  or  impnirment 
«f.  ihe  privik'ges  of  Catliolics.    1  he  great 
\<n\y  of  Ihe  constituency  of  that  council  is 
Oiitiolic:  and  it  is  Ulieved.  ad  urbe  eondita, 
lo  the  preseul  day,  a  majority,  and  very  fre- 
uurQiiy  the  whole,  of  that  council,  are  such  as 
iutt  been  reared  up  in  the  Catholic  faith,  and 
harp  continued  in  that  religious  persua.^on. 
602*)  Hence,  if  the'onliiiancc  <  «)mplainf<i  of 
abridges  the  privileges  of  Catholics,  it  abridgus 
to  t  tike  extent  the  privilegeB  of  thoee  who  «n* 
affid  It.    If  Catholics  are  wronged,  Catholics 
have  wronged  them.   This  circumstance,  in 
<leed.  may  not  lessen  the  injury,  though  it 
7i-»kens  the  wroPL^     It  may  not  lest  the  law- 
tulness,  but  it  defeudu  the  motive. 
■||l]<mgbL  .liM(.  paitkmlar  onliiuiDoe  tnder 
wbich  the  fine  wai  imposed,  bears «late  the  Hist 
ftietpbet.  iSAiu^mnMixHad  as  it  wh.s  Ity  lUu  urdi- 
IPlce  of  the  m  eC  November,  184$).  yet  the 
purpose  and  the  occasion  oritriTiated  nt  a  far  ear- 
^tf  period.  Tit  nmntiOi^  when  dissensiutiM  in  the 
II^Dchia]  cbuiriliWtmin known,  and  when  the 
renerable  anci  reverenced  Abbe  Motii — a  jirlest 
of  ill  worth  and  nil  uppreciution — prt  ^idod  ^iti 
curate  of  tii«  parish  of  St.  Louis.    As  far  back 
i»  the  26th  of  Septemlier,  1827  (fifleeti  yems 
Mort),  the  city  council  mlojiled  an  (ordinance 
apOD  this  subject  of  preci.Hi'ly  similar  import 
with  tbfll  of  the  8l8l  October.  lM'J;and  the 
ttotive  of  its  enactment  i$4  con.s])iei«>u.s  in  the 
toy  title  of  the  onlinaocc.    It  istntilled  *  An 
vdutance  supplementary  to  an  ordinance  coo 
DerDtng  public  health.  '   It  is  lus  follows: 

"Resolved.  That  from  and  after  the  )Pt  of 
l^ovember  Dcxt  (ld27)  it  Mhail  aoi  btt  lawful  to 
ioevey  and  expose,  into  the  pafochlal  chnrrh  of 
iL  Loais,  any  dead  person,  under  penatty  of  a 
tie  of  $50,  to  be  rccovcreil  i^s  the  tm  of  the 
wponuion.  a^inat  any  p^iMm  who  ahonld 
lave  conveyed  or  ex|>osed  any  dead  into  tlie 
iM/mU  church :  and  alw  uimW  peaakiy  oL  a  i 
■PVfloe  of  $50^  agiHiWIiJIr  pHeUft  who 
bould  mtoister  tc  iJn  <  <4c'brationof  any  Tuner 
y>  eaid  church;  ami  that  fggmtlJbe-irt  of  No 
IPber  of  thtt  present  year  ^iiT)  ilU  dead  per- 
MMtbcK  ii''  i'M|i\,  \ri[  iii!i>  I'll'  <  "'Uuary  ehnp- 
ihk  Btmtpmti  oitmi,  wiiert^^lUit:  fuMt:ral  rjies 
lii|r  ba  perfortDed  in  the  u^fiitmi^mBm:" 

II-  ;i<  1  Ii    renuiined  In  force  ever  s^ince  the 
iw  Ji^ttiU^MfX,  1^7.    Its  sole  purpose  wai< 
In  its  title  and  provisloni^.  ^AU^pw^ 
fonicil  ii.itf  i;   their  obedience,  and 
wUiUiiaike^i  that  it  impaired  or 
civtlor  relinous  ri^hts^^aiid  privi- 
tin-  r;irl«  lie-     N'l  m->tive  wau  atirih- 
iglrkL ''^  ;iiitii4jij^  uLLtif  thau  thc  fears  they 
|j§|[pe  eri[<iitained.  in  seasons  of  disease,  of 
j'l  rils  of  I  oiifaLrinn^,  or  the  spread  of  epi- 

§'       TiM-  of  the  81»t  Oclola-r. 

mniit.'  11^  chaoge  whatever  in  tlie  ordi 
>:  of  except  in  lis  penalties,  for  con- 

^^rj;  u>. "Mmd  exporinf  in,  other  Catholic; 
B-iies.  ill  tba  First  Municipality,  of  dt^ad ; 
t  hi.-  oliUgailooa  not  to  do  so.  and  to  use ' 
.Miiyelfai  Rampart  Street  ^ 
1  as- before.   Neither  i 


ordinMnce  of  the  7th  November.  1842,  wrought 
any  moditication  in  that  of  1H27,  for  it3  amend- 
ments are  confined  by  special  references  to  the 
ordinnnrf  of  the  Hist  October,  1842.  That  the 
ordiimnce  of  in  principle,  affected  liie 

rights  and  privileges  referred  to,  equally  with 
the  subsequent  ordinances,  is  too  plain  to  he 
questioned;  and  that  grievance  seems  altogetlier 
too  slight  and  Impalpable  to  *claim  the  [*60S 
protection  of  this  aucrusi  tribunal,  when  in  fif- 
teen years,  for  ou^lii  that  is  known,  il  lias 
passed  without  comphunt.  and  for  the  reason, 
it  may  be.  that  it  was  so  subtle  and  ethereal  as 
to  elude  detection.  • 

2.  The  ordinances  of  the  81  st  of  Octolwr. 
and  the  7th  November,  1842,  do  not  invade  the 
Tights  or  privileges  of  the  Catholic  citizens  of 
New  Orleans. 

The  testimony  of  the  liisht  Kev.  Bishop 
Blanc  wotiTd  seem  to  Mtablfin  this  proposition 

ineontr()\  (  ; '  i'  l}  fnr  lie  sav.s  that  "  the  doirmas 
of  the  iioraau  Oalholic  religion  did  not  require 
that  the  dead  should  be  braufht  to  a  church. 

ill  order  that  the  funeral  *  iTfinonies  sliould  he 

Serfonueil  over  them;  Ibut  this  was  a  miUt^r  of 
iscipHne  only."  A  dogma  is  a  matter  of 
ehurrli  faith,  and  aiTeets  fonscii'nce ;  diseii>rine 
atTeels  conduct  only,  where  etjnduci  dues;  not 
affect  faith.  Under  these  ordinances,  then, 
and  the  t»ishnj»'s  tcslhuony,  faith  and  eon- 
H;ionce  are  left  liee;  uothiug  molet>t6  the  enjoy- 
ment or  (onst reins  the  exertiise  of  either. 
Hiiw  is  it  made  to  af^pear.  thrn,  that  they  ion- 
tlirt  with  tliat  '•  frre  enioyment  of  relii:ion.  ' 
secured  to  the  "  iiili.ihitanis  of  the  cc(h(l  tf  r- 
ritory."  hy  tlic  Louisiana  Treaty  of  lSO:t,  which 
has  been  cited"  Or.  with  the  Isl  article  of  iliu 
ordinance  of  ITnT.  whi(  h  says,  that  "  no  ppr- 
son  deniiauini:  hiniseH  in  a  peaeeal)le  and  or- 
derly manner,  shall  ever  Ik-  n»olesfed  on  ac- 

<  ountof  hi.s  mode  of  worship  or  reli^doiis  sen- 
timents." whicli  lia.s  been  alsocited?  Or,  wilh 
the  4ih  section  of  the  Act  of  Conirrpss  of 
March  2(5.  ISO-I.  which  prohiiiits  the  l.eiri^la 
tive  Council  of  the  Orleans  ti'rriloiy  from  puK*- 
in;r  iiny  law  "  \vhi(  h  shall  hiy  any  |H-r»on  under 
restraint,  burden,  or  disal)ility.  on  account  of 
his  religiou$»  optQiou».  profeesioa,  or  worship; 
in  all  which  he  Khali  be  free  to  midntain  his 
own,  and  not  burdened  for  those  ("f  aiiotlier," 
which  has  beeu  also  cited?  Or.  with  the  Act 
of  Congrew  of  the  flOlh  Pehruary.  1811  (also 

<  iteil).  wliich  pn>vide*i  that  the  constitution  to 
be  farmed  by  the  people  of  the  Urlt^uis  terri- 
tory shall  contain  tne  fundamental  princi- 
ples of  civil  and  relijri'>ii'^  liberty/'  Or.  uitli 
the  ,\et  of  Congress  of  the  Hih  April.  1S13.  ad- 
mining  Lonltiana  m  a  State,  and  provldin>^ 
that  tht!  terms  of  admission  r  'rntne<l  in  the  :id 
8ecii(>u  of  the  Act  of  2(nii  i'obruary, 
"sh^dl  'be  con.Mtdcred,  deem^^  and  taken. 
fundamental  enniiilionB  and  teruH  up<»n  witich 
the  said  Stale  is  ineorporattd  in  tiie  I'nionV  " 

Supi^o  II  l:  III  '  various DrovUmi«t,  relie<i  (»n 
by  the  plainlilT  in  error,  to  liave  not  spent  their 
force  by  the  operutious  <»f  time,  nor  the  change 
of  iwMw1iniea»ri>  la  whsniifted  that  there  is 
nothing  In  these  ordinances  repugnant  H> 
either  or  any  of  ihem;  for.  if  they  be  enforfleid 
evermore,  Hh  ;  not,  and  cannot,  affect  the 
religious  sentmients  or  opinions,  the  worship 
ir  the  lilwriy  g|  uJa>'.   BuLihc  bi«lu)p  t^nvs. 
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bnitt'd  lit  tlio  house  where  the  doiid  person  ex-  •    In  the  case  of  The  Mayor  of  yew  Tf>rfi-x.  S^tuk 
piled,  or  ai  any  other  jjliice  designated  by  the  ,  (8  Wheeler.  348,  et  »f<j.),  the  court  affirmed  th<! 
bishop  "    The  place,  then,  for  the  mortuary  validity  of  an  ordinance  imposing  penaliie-  for 
4504*]  ceremonials  *not  beinfr  sacrameotal,  i  burying  the  dead  within  three  mile«  of  Uted^ 
how  is  the  faith  or  conscience  of  Catholics  a»- !  Ilmftfl,  on  the  ground  that  the  prewtntfon  of 
>)iiled  by  desitrniiiinp  a  few  pliiees  iu  which  the  piililic  health  was  an  incident  of  the  cor 
they  could  nol  h«  performed?    The  essence  of  porate  power.   The  opinion  of  theoourtkpftr* 
the  light  combos  in  the  thing  that  Is  to  be  |  ticolarfy  referred  to  for  the  mifratenan  and 
done,  and  not  in  the  place  or  nerfonnaiice.    If  learning  with  which  il  revii  \  ^  tht  whole  puw- 
tbe  thing  itaelf  were  forbidden,  then  might  1  er  of  city  corporationn  over  maltera  of  genml 
have  been  drawn  in  question  the  power  to  for- 1  police  end  nuiitary  regulation, 
bid,  couph-d  with  the  further  inquiry,  how  far      Tn  the  same  end  reference  is  als<>  tnadi- ti  t;, 
TcligiouH,  as  well  as  civil  righto  and  privileges,  .  ordinances  of  Boston  (pp.      55.  76;  of  Mub 
nay  be  constrained  to  give  way  to  the  public  Mile,  p.  60);  the  revised  ordinanees  of  Batli- 
neces^ities  and  the  coramnn  i;t->od?  ■  more  (1888),p.  285.  for  the  act  of  assembly,  con 

3.  The  ordinances  complamed  of  were  with-  ftrrinir  the  power;  and  from  p.  87  to  51,  (or  tite 


in  the  competency  of  the  council  of  the  First 

>Ituiicinality. 

No  exprejjs  auliioriiy  b  needed  to  invent  in  a 
corporation  a  power  of  preservation  of  the 
public  health.  The  law  of  necessity  would 
constitute  it  an  incident  e»>^uti<U  to  its  exist- 
ence. (Vide  Hacon's  Abridgment,  tit.  Corp., 
D.)   It  is  there  hud  down  that  "  thej-e  are  some 


oniinances  made  under  that  authority:  quir- 

nntine  hiws,  &c. 

Su  far  m  the  legislative  power  of  Louisiaoa, 
both  territorial  and  State,  could  confer  tlie 
power  to  mnkfl  the  ordinances  in  <jue>tton.  that 
power  has  bttju  amply  conferred.  The  6ih 
sectiDn  of  the  Act  of  the  17th  Februarj'. 
provides  that  "  the  said  council  shall  have  the 


things  incident  to  a  corporation — which  it  may  power  to  make  and  pass  all  by  laws  and  ordi- 
do  without  any  express  j)rovisi()n  it;  i!i  act  of  nances  for  the  letter  government  of  the  aiTairs 
iocoiporaiing-^uch  are  powers  to  nuUcc  laws, ,  of  the  said  corporation,  for  regulating  ii»e 
for  a  body  politic  cannot  be  governed  without  ^  police,  and  preserving  the  peace  and  goodorriCT 

laws."  And  Chi>f  J 'o^d'-f  lAo\i  says  (Carth.,  of  the  said  city :"  so  the  Act  of  the  14th  M;irrli 
4^)  "Thai  every  bylaw  by  which  the  bene-  luio,  provides  "  that  the  d^*  council  sliall  have 


fit  of  the  corporation  is  advanced,  is  a  good  by 
law  for  that  very  reason,  that  being  the  true 
touchstone  of  all  by-laws." 

So  in  matters  of  corporate  police.  In  Com. 
Dig.,  3,  tit.  Hy  law  C,  it  i.s  laid  down  "That  a 
by-law  to  resiraiu  butchers,  chaudlcrs,  ct  al,, 
from  setting  up  in  C/heap^i(le,  or  audi  other 
eminent  parts  in  the  citv  of  L«ondon,  wasffood," 
not  because  a  »i>ecittl  power  was  conferred  to  en- 
act it,  but  "  because  such  trades  were  offensive, 
and  apt  to  creatt-  dis«w»f«;  and  that,  therefore, 
for  fear  uf  infection,  and  for  llie  sake  of  public 
decorum  and  conveniency.  such  kind  of  offen- 
sive trmies  might  be  removed  to  places  of  more 
restraint."  The  validity  of  a  similar  by-law, 
niacie  by  the  corporation  of  Kxeter.  was  after- 
wards alhrmed  by  Lord  Manstield.  (^iSee 
Cowp.  R,  ii69.  270  ) 

"  Where  a  restraint  appears  to  be  of  mani- 
fest Ijcnefit  to  the  puUiic.  such  is  to  be  consid* 
crcd  rather  as  a  regulation  than  as  a  restrict." 
(Willes,  388;  1  Strange.  67r,;  2  Strange,  1085; 
a  Burr.,  11*88;  1  H.  Blaclc.,  870;  1  Roll.  Abr„ 
W5;  8  Balk.,  76;  Bid..  864;  8  Kyd  on  Corp.. 
149.) 


power  and  authority  to  make  and  pass  soch  by- 
laws and  ordinances  a*- ttirv  -!i;dl  de«  )n  iit^cra 
sary  to  maintain  the  cleauueas  and  salubrity  of 
the  said  city.  &c  And  to  make  any  otherrer- 
ulntion.s  wliich  may  contribute  to  The  hrttrran 
ministration  of  the  affairs  of  the  a^kX  c«ruor« 
tion,  as  well  as  for  the  maintenance  of  liie 
police,  tranquillity,  and  safety  of  the  said  city. 

These  acts  were  oil  in  force  at  the  time  IIm-k 
ordinances  were  j>aseed,  and  still  are;  and  aiw 
tlie  4tii  section  oi  an  Act  of  the  8ih  of  Mi'.rch. 
18410,  which  provides  that  "each  of  the  n.uni 
cipalities,  Ac.,  shall  pomem  goien^ly  all  jtuch 
rights,  powers,  and  capacities  as  are  utniaUj  is- 
cident  to  municipal  corporations.  Ac 

The  iwwer  conferred  on  the  council,  ilicn. 
is  ample  enough  U>  sanction  theae  oniinaii<:t»; 
but  il  is  maiei^ttl  to  know,  whether  the  delep**- 
ing  {w)wer  could  riizhtfully  ilo  what  it  hn*  tli  > 
done;  and  if  it  could  not.  whet  lier  it  is  the  prov- 
ince, or  within  the  competency  of  iMs  court 
to  say  so.  Thin  brings  us  to  the  question: 
4.  Has  this  court  Jon8dictt<H)  in  this  case? 
If  it  has.  It  dees  not  derive  it  from  the  cb■^: 
ncter  of  the  parties,  for  they  are  all  ciliz*-ns  of 


in  The  ViUaye  vj  IhiguU}  v.  Wtb»ter  (10  ;  the  same  State;  and  not  deriving  it  theooe.Uu- 
Wend.,  101)  thitf  Jiutice  Savage  puts  this  case  i  function  of  this  court  to  adminiiter  Stale  isws 
e.r  ffratin :  "  A  Ijy  !:tw  tliat  no  meat  should  be]  between  certain  classes  of  ]i  ir;I(.'s  drw--*  not  Sl- 
sold  in  the  village  would  be  bad,  being  a  gener-  I  tach.  The  (juetitions  raised  here,  therefore,  rf 
al  restraint;  but  that  meat  shall  not  be  sold  i  the  repugnancy  nf  these  ordinances  to  the 
except  in  n  particular  place,  is  good,  not  being  '  of  the  State,  or  of  the  repugnancy  of  those 
a  restraint  uf  the  right  to  sell  meat,  but  a  rcg  to  the  State  constitution,  such  rcpugnanrr 
Ulation  of  that  right."  what  it  may.  It  is  moat  resiiectfulty  sabmitted. 

In  the  case  of  77;t  Commontttalth  v.  Abram  are  mere  *munieipal  questions,  upon  ['OOtf 
W<df  (8  Serg.  »fe  liawie.  48)  Chief  Juatice  Tilgh-  which  the  judgment  of  the  court,  a  fp<*>.  in  tke 
man  atlirmed  the  validity  of  an  ordinance  present  conjuncture,  is  final  and  c«  ikIumv 
of  Piiiladelphia.  imposing*  a  line  for  working 
on  a  Sunday,  sgainst  a  Jew:  though  under  the 


ic  iu  liingH  of  the  .Jewish  Talmud  and  the  Hab- 
biincal  Constitutions,  the  Jews  deemed  balur- 
eOA*]  day  as  the  •Jewish  Sabbath,  and  felt  it 

both  as  a  jirivilege  and  a  duty  to  hil)or  for  six 


If.  indeed,  there  be  a  repugnancy  between  iiu>e 
oixlinanccs  and  "the  Constitution,  trartiss.  * 

laws  f)f  the  Ujiited  Slate.K.  '  and  their  \Hliiit.» 
is  "drawn  in  question  "  by  the  court's  juMig- 
ment.  the  jurisdiction  is  conceded. 

1st   There  is  no  n-puirii:in(  v  to  the  Conslit" 


days,  and  to  rest  on  tlie  seventh,  or  Saturday.  ( tton,  b«:auae  no  proviajou  thereof  forbids  tite 
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raictment  of  law  or  ortliiianco.  under  State  au- 
ihoriiy.  in  rtfercnce  to  religion.  The  lim- 
iuuioD  of  power  in  the  first  amendment  of  the 
CoBBtitulion  is  upon  Congress,  and  not  the 

I.  The  provisions  of  the  Treaty  of  1803  are 
,  iitdaojfieufrum,  with  rejrard  to  that  portion  of 
"?he  ceded  territory  "  which  has  been  formed 
>  StAtes  which  have  been  admitted  into  the 
Lfiion.    To  that  end  the  piaranties  in  behalf 
the  "  inhabitaiit.s  "  were  directed  and  cou- 
1.  for  no  higher  or  other  privileges  were 
.:med  or  provided  for  them;  and  it  is  hence 
'  riiitted.  that  when  a  Slate,  formed  out  of 
lerritorj'.  enters  the  Union,  the  treaty, 
■■!  fi'K,  has  been  executed,  and  has  si>ent 
Ke.    The  "inhabitants"  of  Louisiana 

•  providetl  thcirown  securities  for  their  own 
lis  in  their  own  constitution,  which  they 
mselves  have  established;  and  the  federal 

'  ment  has  admitted  her  into  the  Union 
1  ilieir  own  terms.  They  have  alwolvetl  the 

•  mmeiil  from  its  treaty  dues  to  them,  and 
Um:  government  has  alwolved  itself  from  its 
tnatj  dues  to  France  on  their  account. 

5d-  8o  much  of  the  ordinance  of  1787  as  may 
kBve  been  extended  to  the  people  of  the  Orleans 
'"Titory  expired  within  the  jurisdiction  of 
liiiaiia  wlicn  she  wtis  admitted  as  a  State 
the  Union.    That  f>r(linance  is  older  than 
Constitution,  but  it  cannot,  to  any  extent, 
rsede  it.  The  federal  government  ])o8sesses 
•vt  rs  bill  such  as  it  has  derived  from  the 
* .  anrl  no  one  Stale  has  conferred  upon  it, 
m  confer  upon  it,  more  or  less  power  than 
•ay  otiMsr  State  has  conferred,  or  can  confer. 
Tm  results  froni  the  incapacity  of  the  govern- 
Bient  to  take,  rather  than  from  the  incapacity 
of  tbe  States  to  give.    Hence  there  is,  ana  must 
bf.  from  a  constitutional  uecessiiy,  a  perfect 
ind  nnchiUigeable  equality  among  the  States, 
Mi,  indeed,  in  reference  to  the  powers  which 
fh^nrnj  Jieparately  exercise  (for  that  deiK'nds 
upon  tbeir  own  municipal  constitutions),  but  in 
'  raice  to  thotie  which  they  separately  retain. 
It  Uaasachusetls  may  cfo,  I^ouisiana  may 
What  Congre».«4  may  not  forbid  Massachu- 
^  lo  do.  it  may  n(it  forbid  Louisiana  to  do. 
'Oirress  may  not  extend  over  Massachusetts 
ions  of  the  ordinance  of  1787,  or  anj' 
-  i  i  n  of,  neither  can  it  over  Louisiana, 
:  .  M,  Ml  there  after  Louisiana  became 
•  Its'  efjual.  and  had  the  jwwer  to  de- 
.  .1  licnfelf.    If  they  are  retained  there  they 
krive  their  exclu.sive  obligation  and  force 
(ron   '  ■!»'»  adoption,  and  not  from  the 

Mill  .  '  tngrcss.    They  have  tlius  become 

iatvc  of         ;aiia,  and  have  ceased  to  be  laws 
807*J  ol  'ihe  United  States.   If  they  have  so 
'*^'ed  to  be  laws  of  the  United  Stales,  how 
!  Ihe  imputed  repugnancy  between  them 
ihf  rdinances  confer  any  jurisdiction 

•  ■!.  .rt?  As  laws  of  Louisiana,  the  ju- 
'  iinctionaries  thither  are  the  constitutional 
:  1^  '  xpounders  in  cases  between  her  own 

.ike  the  one  at  Imr. 
lie  Act  of  Congress  of  the  8th  April,  1812, 

•  h  admittcfl  ].•  '  ■  into  the  Union,  ac- 
•.vlfiiL'.-d  ihiit  juality  with  her  sover- 

which  is  here  a.sserted.    The  1st 
■ji  jiiuvides  "  That  the  said  State  shall  Ik* 
and  is  hereby  declare<l  to  be  one.  of  the 
:ed  States  of  America,  and  admitted  into 

'>VARD  3. 


the  Union  on  an  efjual  footing  with  the  original 
States,  in  all  respects  whatever."  It  is  nol  the 
mere  assertion  of  her  equality,  in  this  clause, 
which  establishes  her  equality — it  only  pro 
nouiices  thaletjualily  which  the  Const  itul  ion  es 
tablishes.  If  she  be  etfual.  however,  she  must 
be  equally  exempt  from  the  legislation  of  Con- 
gress. pa.st  or  future,  as  her  elder  sisters.  If 
the  1st  article  of  the  compact  creat(Ki  by  the 
ordinance  of  1787.  in  these  words.  "  No  jM-rson 
demeaning  himself  in  a  peaceable  and  orderly 
manner  shall  ever  1h;  molested  on  account  of 
his  mode  of  worship  or  religious  sentiments." 
has  been  extended  over  Ma.ssachu. setts  by  any 
act  of  Congress,  and  thnuigli  its  own  proper 
vigor  has  the  force  of  law.  it  binds  Louisiana 
to  the  same  extent,  but  no  further,  and  not 
otherwise. 

The  learned  counsel  for  the  plaintifT  in  error 
have  cited  two  decisions  of  this  court  (the  one 
5  Peters,  ol.'i,  the  otiier  9  Peters.  235)  to  sustain 
their  position  upon  this  branch  of  the  issues 
nuse<l  by  tbe  record;  but  it  is  presumed  that 
there  is  some  error  in  the  references;  for  there 
is  naught  to  be  found  at  those  pages  applicable 
to  the  matter  for  which  they  are  cited. 

A  case  has  also  been  cited  from  1  McLean's 
C.  C.  Hep.,  341.  to  maintain  thai  ihe  ordinance 
of  1787  survives  the  organi/jilion  of  a  State 
government  over  territory  to  which  it  applies. 
That  may  be.  in  those  new  Slates  which  have 
been  erecteil  in  the  identical  territory  to  which 
the  compact  contained  in  the  ordinance  relates. 
Nor  is  the  authority  understoixl  as  extending 
bcroud  that.  The  case  aro.se  in  Ohio.  It  had 
reference  especially  to  the  free  navigation  of 
her  waters,  as  secureil  to  the  other  States  by  the 
compact,  and  it  may  be  doubted  if  Ohio  could 
have  deprived  them  of  that,  though  there  had 
been  no  compact.  Tlu'  learned  judge,  in  de- 
livering his  opinion,  and  in  speaking  of  the  or- 
dinance, says: 

"  Many  of  the  provisions  were  temporary  in 
their  nature,  having  for  their  object  the  organ- 
ization an<l  oi>eraHon  of  a  territorial  govern- 
ment. Others  assume  the  solemn  form  of  a 
compact  between  the  original  States  and  the 
IK'Opleand  Slates  in  the  territory  which  were  to 
remain  forever  unaltemble.  unless  by  common 
consent." 

The  portion  of  the  ordinance  thus  <leemed 
"  unalterable  "  could  never  have  l)een  made  ap- 
plicable to  the  "inhabitants"  of  the  Orleans 
•territory,  l)ecau8e  there  could  have  [*008 
been  no  such  "  compact  "  made  in  reference  to 
them;  nor  was  it  made.  Indeed,  other  parts 
of  the  opinion  seem  to  assail  the  iM>sition  it 
was  citen  to  support.  At  p.  S48,  the  learned 
judge  says: 

'"The  change  from  a  territorial  government 
to  that  of  a  State  necessarily  abolishe<i  all  those 
parts  of  the  »)rdinance  which  gave  a  temporary 
organi/iilion  of  the  government,  and  also  such 
parts  as  were  designed  to  produce  a  certain 
moral  and  jiolitical  effect.  Of  the  latter  descrip- 
tion were  those  provisions  which  set;ured  the 
rights  of  conscience — which  declared  that  edu- 
cation should  l)e  encouraged,  and  exces.sive  bail 
should  not  lie  re<pnix'd."  i^c. 

What  "provisions"  of  the  ordinance  "secured 
the  rights  of  conscience."  other  than  thosi?  for- 
bidding a  jHsrson  to  "be  molestetl  on  account  of 
his  m<xle  of  worship,  or  religious  sentiments," 
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already  quoted  from  the  1st  arlide  of  the  com 
pactt  '  The  counsel  of  ilic  plamiill  in  error  has 
ma(Io  reffrence  to  no  other  "  provisions,"  and 
it  is  believed  there  arc  none.  Then  vee  are  fur- 
nished by  the  learned  counsel  with  thehigh  au- 
thority of  Mr.  JuMicr  McL<'an.  that  these  "pro 
visions"  are  "necessariJv  abolished."  by  the 
erection  of  a  territory,  m  whft*  they  apply, 
into  a  Si  ih  i^overnment.  An  l,  is  this  is  true 
of  a  territory  embraced  witliiu  ihe  very  limits 
to  wblch  the  compact  originally  referred,  a /«>r- 
tioH  must  it  be  applicable  to  Slatce  formed  out 
of  territory  aUunde. 

It  Is  believed  that  (he  opinion  abo  sustains 
other  view^  y  rt  ented  in  the  arcr'imcnt  in  belialf 
of  the  defeaUauls  in  error,  in  tlie  following  pass- 
ime: 

"It  may  be  admitted  that  any  provision  in 
the  constitution  of  the  State  miist  annul  any 
repugnant  provision  Contained  in  the  Ordinance. 
This  is  within  the  terms  of  the  compact.  The 

{)eople  of  the  State  formed  the  cousiiiuiion.  and 
twas  sanetioiied  fay  Congress;  so  that  there 
was  tlie  'common  consent'  required  by  the  com- 
pect  to  alter  or  annul  it." 

Bo,  too,  the  constitution  of  Louisiana  'was 
sanctioned  by  Congress."  If  there  be  a  repug- 
nancy between  its  provisions  and  thoee  "pro- 
visions" of  the  ordinance  referreil  to,  those  pro 
viaioos  are  aonuUed.  If  not,  then  tiic  State  of 
Txtulaiana  has  retained  them,  and  made  them 
her  own  proper  laws,  and  tliey  iirc  in  no  just 
sense,  since  then,  laws  of  the  United  States;  for 
Congraes  ie  without  capacity  to  maice  for  her, 
or  to  extend  over  her  sf>verei;rn  domain,  any 
laws  of  Congress  upon  that  subject. 

The  defendants  in  error  further  rely  on.  and 
make  reference  to,  the  well  reasoned  opinion 
of  the  judge,  a  quo,  and  the  authorities  cited 
therein. 

Mr,  Coxe,  in  reply,  directed  his  attention 
chiefly  to  the  other  questions  in  the  case  than 
that  of  jurisdiction,  and  referred  to  the  o^miing 
OOt^*]  *argumenr  of  hi*;  rollcniriie,  Mr.  Umd, 
as  a  full  exposition  of  the  murii.s  of  the  cose. 

Mr.  Ju»Uc6  CATBOji  delivered  the  o(^ion  of 

the  court : 

As  this  case  comes  here  on  a  writ  of  error  to 
bring  up  the  proceedings  of  a  State  court,  be- 
fore pnK:ee<iing  to  examine  the  merits  of  the 
eoni roversy.  it  is  our  duty  lo  determine  wheth- 
er this  court  has  jurisdiction  of  the  matter. 

The  ordinances  complaltied  of  must  vfohite 
tlie  Constitution  or  laws  of  the  Tnlted  States, 
or  some  authority  exercised  under  tlicm;  if  they 
do  not,  we  have  no  power  by  the  S5th  section 
of  the  Judiciary  Act  to  interfen'.  The  Con- 
stitution makes  no  provision  for  protecting  the 
citizens  of  the  respective  States  in  their  religious 
liberties;  this  is  left  to  t!if  State  cnni^tiltUions 
and  laws:  nor  is  there  any  iuhihiiion  inlpo^»ed 
tiythe  Constitution  of  the  United  Stales  in  this 
respect  on  the  Stales.  We  must  therefore  look 
beyond  the  Constitution  for  the  laws  that  are 
suppasetl  to  bv  violateil.  and  on  which  our  ju- 
risdiction can  be  founded;  these  arc  the  follow- 
ing acts  of  ('ongress.  That  of  February  20, 
1811,  authorized  the  people  of  the  territory  of 
Orleans  to  form  a  constitution  and  State  gov- 
ernment; by  sec.  3  certain  restrictions  were  im- 
pfxsed  in  the  form  of  instructions  to  the  convcn- 
tioo  that  might  frame  the  couslitutiou;  such  as 
7^8 


that  it  should  Ih>  republican :  consistent  with  :h? 
Coubtilution  of  the  United  Stateis;lhat  it  shctuld 
contain  the  fundamental  principles  of  civil  and 
religious  liberty:  that  it  sliould  secure  the  ri^rht 
of  trial  by  jury  in  criminal  cases,  and  the  writ 
of  7taf)<'(i9  rorpux;  thst  the  laws  of  the  Slat* 
should  be  published,  and  legislative  and  judicial 
proceeiiings  be  written  nndreoorded  in  tlie  Ian-! 

If  of  Ihe  Constitution  of  the  United  States. 
Then  follows  by  ^  s»)ond  proviso,  a  stipulating 
reservlnp^  to  the  United  States  the  property  ioi 
the  public  lands, and  their  exemi  iii  n  fnnn  S  .  : 
taxation — with  a  declaration  that  the  Qavigaiiaii 
of  the  Hlsrissippi  and  its  waters  shall  be  oom^ 
mon  highways,  &c. 

By  the  Act  of  April  8,  1812.  Louii^ianu  was 
admitted  according  lo  the  mode  prescribed  by 
the  Act  of  1811 ;  Congress  deelai.  !  it  shnulii 
on  the  conditions  and  terms  contameti  ia  ihe^iU 
section  of  that  act;  which  should  be  considervnlj 
deemed  and  tak(  n  ns  fundamental  ci^ndilioni 
and  terms  upon  whicl:i  t  he  State  was  iucorporaj 
ted  in  the  Union. 

All  Contrrcss  intended,  was  to  declare  In  ad- 
vance, to  the  |>eopleof  the  territory,  the  fiindaj 
mental  principles  their  constitution  should  ami 
tain;  this  was  every  way  proper  under  the  cin 
cnmstancef:  the  Instrument  having  been  duW 
formed,  and  presented,  it  was  for  the  national 
Legislature  to  judge  whether  it  contained  th« 
proper  j  i  inc  ijdes,  and  to  accept  it  if  It  did;  oii 
reject  it  if  it  did  not.  Havinaf  accepte<l  thi  ci-a- 
stitution  and  admitted  the  State.  *'on  an  equal 
footing  with  tlie  original  States  in  all  raspeets 
wlintfvfT  "in  exprosg  terms,  by  the  Act  of  I8l2, 
CongreM8  was  concluded  from  assuming  that  tlie 
♦instructions  contaii»e<i  in  the  Act  o?  [•OlO 
1811  had  not  been  complied  w  ith.  No  fund;h 
mental  principles  could  be  addcii  by  war  «^'f 
amendment,  as  this  would  have  been  maktni^ 
part  of  the  Slate  constitution;  if  Coturrt^ss  couiii 
make  it  in  part,  it  might,  in  ihe  farmuf  amend-j 
ment,  make  it  entire.  The  conditions  and  terriiS 
referred  to  in  the  Act  of  1812.  could  only  nplatei 
to  the  stipulations  containe<l  in  the  seci>mi  pru 
viso  of  the  Act  of  1811,  involving  rights  <^ 
property  and  navigation ;  and  in  oar  OfiiaioAi 
were  not  otherwise  intended.  ' 

The  principal  stress  of  the  argument  for  the 
plaintiff  in  error  proceeded  on  the  ordinance 
of  1787.  The  Act  of  1805  (chap.  88)  having 
provideil,  tlmt  from  and  after  the  estaMi.sbmiTvl 
of  the  government  of  the  Orleans  terriim^-,  thr 
inhabitants  of  the  same  should  \m  entiiied  to 
enjoy  all  the  ricrhts,  privileges,  ar,i!  a  !  .  nntairt.it 
secured  by  said  onlinancc,  and  theu  eu joyed  by 
the  people  of  the  Mississippi  territory.  It  wssj 
also  made  the  frame  of  govemiiieDt»  with  inodi*| 
fications.  ] 

In  the  ordinance,  there  are  terms  of  coapset 
declared  to  be  thereby  established  between  ili'ri 
original  Slates,  and  the  people  of  the  Suu-*! 
afterwards  to  be  formed  northwest  of  Ihe  Ohii t. 
unalterable,  unless  by  cfimmnn  cntr^cnt — ont<«f 
which  stipulations  is,  that  "uo  jjcnson  di:y^t*?tn~ 
ing  himself  in  a  jieaceable  manner,  shall  ewr 
be  molcsti'd  on  account  of  his  mode  of  worship, 
or  religious  sentiments,  in  tlie  ^id  territory  " 
For  this  [irovision  is  claimed  the  sanction  of  hh 
unalterable  law  of  Congress;  and  it  is  iiuiisted 
the  city  ordinances  above  have  violated  it;  and 
what  the  force  of  the  ordinance  is  nortij  r.f  tht? 
tile  Ohio,  wo  do  not  pretend  to  say.  ti.s  it  is  uq- 
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IlKOTtr^i^ft^     purpoM  of  thit  ease.  But  as  |  an  act  of  Caagnet  of  the  United  States,  entitled 

^rlf,^  ill'- ?t:iu  i  f  L'Hihiann.  it  had  no  furlliiT 
Hft^r  the  adopUoD  of  Uie  State  ronHtitu  , 

Be  in  conoeciion  with  the  ordiiu»iu  e  of 
9lf^i^lF«i^J  conferred  political  ri>ilit«, 
•ecured  civil  and  religious  lilwriie*  (which 
politica]  righUi),  the  l»w,s  of  Consrrcss  were 
iDper4cd<id  by  tin'  S: mI'-  n ^:i-rn um<  'H  ;  nor  IB 


"An  Act  Hupplemf'n'rtrv  tr»  tliesevcrHl  acts  pro- 
viding for  the  sciiiLUu  ;)l  and  conlirmation  of 
private  laud  claims  in  Florida/  approved  on 
the  'SAd  of  .May,  in  the  yi-ar  one  thouKaiui  eiijlit 
luimlnd  and  iwenty  eiglit,  prayini;  for  th(;  con- 
tlrmutioii  of  certain  claims  to  lands  therein 
specified,  and  f(>un<ird  on  a  title  made  and 
irranled  by  his  excellency  Don  Jose  Coppinirer, 
f.icutcnani  C'olonel  of  the  royal  armies  of  Spain, 


viy  mrf  nf  them  in  force,  unless  they  were  civil  aiul  military  governor  of  Uie  territory  of 
by  the coastitution  of  Louisiana  an  laws  Florida,  then  subject  and  belonjring  to  HJa 
tate.  It  ia  not  posbible  to  maintain  that  Catholic  Majesty,  the  King  of  Si)ain.  and  chief 

of  I  he  royal  exchequer  of  the  city  of  Angus* 
line,  Florida,  lo  Joeede  la  Maza  Arredondo. 

"  That  the  Attorney  of  the  Unitc'd  States  in 
and  for  said  dlBtrici,  duly  app«ure<l.  and  an- 
awered  the  said  petition;  and  thereui^^u  such 


State.  It  ia  not  posbi 
TfK  Uoited  Stales  hold  in  trust,  by  fotce  of  the 
.jrliawice,  for  the  people  of  Louisiana,  all  the 
frt^  elemental  principles,  or  any  one  of  them, 
cr,n!  .!i!Pd  in  the  OHliuance.  and  sccuretl  to  the 
r»^';.ijj  of  ihe  Orleans  territory,  during  its  cx- 

BfJfnce.  It  follows,  no  it?puj?nance  could  arise  proceeding's  were  had  in  the  said  r mii  n 
hit^mn  the  ordinance  of  1787  and  an  act  of ,  after  wards,  on  the  :Mth  day  of  I^ovcinbir,  in 
'iiH  Lc^laturc  of  Louisiana,  or  a  city  regulu  |  the  year  of  our  Lord  one  thoufland  eight  hun* 
ti'  t;  founded  on  such  aoi;  and  therefor,  rhi-  li  i  and  thirty  four,  a  den  *  was  rendered 
court  has  no  jurkdktioo  on  the  last  ground  as- 1  Ihereiu  in  favor  of  the  petitioners ;  and  the  said 
ntmsd  moretfaan  on  the  preceding  on«e.  |  court  did  thereupon  order,  adjudge  and  de- 
J^ii^rjndffnunt,  tfw  qm^^tionjfrmtUed  hy  thf  '  c^ce.  thai  ihe  claim  of  tl  ,  ^-M  jH-titiouer  was 


./  i '  J .  lufively  of  State  e^Mjnunnrr.and  equal- 
L'm.  dd  and  the  rmw  oiuij  and  Uuit 

of  erfv^iMfUfi  it  dbtMtttid. 
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valid,  and  that,  in  uccordauce  with  the  lawii 
and  customs  of  Spaln»  and  under  and  by  virtue 
of  the  treaty  of  amity,  settlement,  and  limits, 
between  the  United  Statea  and  Spain,  ratified 
by  the  Piesidentof  the  United  States  on  the 
,  22<1  day  of  February,  one  thousand  I'lght  hun- 
dred and  twenty  one,  and  under  and  \yy  virtue 
of  the  laws  of  nations  and  of  the  United  States', 
the  said  claim  wasthen  by  confirmed.  adjn<l  .:i  I 
*and  decreed,  unto  the^s^iid  claimant,  [*!»  1  li 
to  the  extent,  for  the  niunber  of  acres,  and  at 
the  place  8pecifie<l  in  the  grant  for  the  said 
hind,  to  Jose  de  la  Ma/.a  Arredondo;  and  as  in 
the  certiticate  and  plat  of  the  wime.  made  by 
Andres  liurgeviu. dated  the  14lh  of  September, 
in  Ihe  year  of  our  Lord  one  thouoand  elebt  hun- 
dred and  ninetiM'n,  and  fully  in  the  Mid  cause 
is  set  forth,  that  ia  to  say, 

"  A  piece  of  land,  which  eontidns  twenty 
thou«ind  acres,  situated  on  both  margins  of  a 
creek,  known  na  Alligator  Creek,  said  land 
.commencing  a  little  aboTe  the  head  of  iaid 
creek,  and  embracing  an  Indian  town,  distant 
atiout  dghiy  miles  from  the  port  of  Buena 
Vista,  and  about  forty  miles  to  the  northwest 
of  Payne's  Town — its  f^r  t  line  running  north 
twenty  degrees  west,  thre<>  iiundred  and  iifly- 
seroi  ehuiM,  begins  at  a  pine  marked  X,  and 
ends  at  another  marked  ~  *1m    <  r  nnrl  liTi.  rim- 

  ning  soulli  seveuty  degrees  west,  live  hundred 

of  IlHfc  Floricla,  and  a  sequel  lo  tke' ease  l  and  sixty  chains,  and  ending  at  a  atake;  the 
fwif^  \ii  lb  Pri<  r-.  o'*-^  ^^  '  !  '^n'  i  n         south  twenty  degrees  east. 

The  a  PI  liltsd  iu  liic  court  beio*  liie  attce  auiidicU  anil  tiftj/scveu  chains,  and  end 


THE  U^lfa  ^TAT£a 
O'^^ym  ^  thit  court  affirming  on  appeal  court 

Wh-Tf  Tlii-  r-MiHT  lia."  iilVirlit'-<1  ttli  tif  I'-  t'l  li.r,'1,»in 
n<iri'l;i,  U'  irl  r>  ri M-«'il,  ill  n  -        1 1  ■  ^  (  ■  ;i  i ':i i  i    1 1 !. i r 

iDO(M'Uihi-  (-.i^>-  fo]  :L  r@ne4ic|jv*^^|eibe purpose  of 


ToocMirt  iN'ldvv  can onlj  <  >.'■<  u:t  the  mandate 
t       t:  m€%.  1%-  iiaa  no^utnorDty  tu  dMurb,  lb«.> 
only  !iifgf^$ml^jB!^i^aaia»  to  be 


r 


HIS  mmm an  appmi  ft^ro  ilie  b^iiperior  Oourt 


Mlowing  pMition: 

"To  llie  Hnnor.ibTi- T-air  IT 


\:  111=1111 


Til,!: 


if  the  SiiWiifiuf  Cwuil  iu  iiud  iur  the  En»4.t;i  u  tiicd  and  sixty  chains, 


ingat  a  pine  marked  U;  and  the  fourth  line 
I  11. ning  north  seventy  degWW  eMt^  Ave  him* 


Oisirictlll  yiorida. 

,  "The  jH-tin-'n  of  Jo<i[ili  fhain-.  "f  the  8aid 
fcrrilorv.execukif  uf  (Ih-  v\  ill  ;itbl  irsijfiment 
if  Benjamin  cHuireB,  lare  di  liir  mhiv  i.-nitory, 
tat  now  (kci'ax-d  I'rti  r  Mirm  ia,  aj|d<<*0ild 
jbttnph re V « .  reH|  c 1 1' u  1 1 y  si ig  vv t Lii .  •♦<f*r^ 
**TUjit  the  siiid  Htiljamin  Chaires.  Peter 
ida.  and  Gad  11  umpln t  y->.  !ii*retofore,  to 
on  the  lltJU  Jay  of  Miiy,  vvUicii  was  in  the 


of  our  hi 

twenty  nine; fne<T  tlidr  petition  in  theofBcc 
he  clerk  of  this  Jiouumltte court 


"  That  an  appeal  wft.s  taken  from  Ihfi  decree, 
so  reudere<l  in  thi.s  honorable  court,  to  the  Su- 
preme Cf)urt  of  the  United  Stales,  by  the  at- 
torney of  the  said  United  Slates,  in  and  for  the 
said  territory,  and  such  i>rocee<lings  were  there- 
upon had  in  the  said  Supreme  Court, that  after- 
wards, on  the  —  day  of,  in  the  year  of 

our  Lord  one  thouAaad  eigh^lmuidred  and 
thirtv  six.  the  decree  ofr  tllhtthlWerHble  coart 


tfaonnuid  eight  hundred  was  atHi  i'ii  l:  and  thereupon  Ibe  maadale  of 


the  ^«<4  ^iuj^T*-'"?^  Qamtk-mmwrnrndat^ 
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"  And  your  petitioner  further  shows  fo  your 
honor,  that  upon  applicaUon  to  the  proper 
officer  of  the  United  States,  to  cany  the  mid 
decree  into  efFt  cl.by  adniea-nrir  lt  tn  ynnr  peti 
tionerthe  lands  specified  in  the  grant,  it  an{H>arH 
that  tlrare  Is  error  In  rendering  the  aatd  decree, 
find  that  the  aame  requires  to  be  refomied,  in 
this: 

**  That  fn  and  by  the  decree  of  this  honora- 
ble court,  hereinbefore  alleged  and  alTirnied.  in 
manner  hereiobtfore  set  forth  by  the  Supreme 
Court,  your  petitioner's  claim  was  contlrmed, 
adjudged  and  dt  t  ieed  to  be  valid  '  to  the  ex- 
tent, for  the  nunil>er  of  acre.>i.  and  at  the  place 
as  In  the  grant  to  the  said  land  to  Jose  de  la 
Maza  Arri'di^ndo,  but  it  is  added  in  the  said  de 
cree,  *  and  as  in  the  certificate  and  plat  of  sur 
▼ey  of  the  same,  made  by  Don  Andres  Bur- 
gprin.  and  dated  tlu*  14th  September, one  tliou- 
saud  eight  huoilred  and  nineteen,  and  tiled 
herein,  is  set  forth,  to  wit,'  &c,  &c. ;  and  the 
said  decree  thereafter  proceeds  to  recite  the 
metes  and  bounds  as  specified  and  set  forth  in 
the  survey  made  by  the  said  Don  Andres  Bur- 
gevln. 

'*  That  the  land  granted  to  Jose  de  la  Maza 
Anredondo,  and,  in  the  decree  before  refcrnd 
to.  confirmed  and  adjudged  to  your  petitioner, 
is  described  in  the  roval  grant  or  title  to  prop 
erty.  also  before  ♦herein  referred  to,  to 
consist  of '  twenty  thousand  acrea  of  land,  with 
title  of  absolute  pro{>erty.  of  those  known  as 
Alachua,  about  eiirhty  miles  distant  from  this 
cit\-  (of  St  Augustine)  at  a  place  known  as 

Bi^'  llamniock.**  about  twenty  miles  from  the 
ri\  i  I  [jiwanee  westward,  about  rixty  mil^s 
from  bt.  John's.'  While  the  land  specified  in 
the  survey  of  Don  Andres  Bni^vin  la  de 

-rnlied  as'follows:  'twenty  thmi«and  nrrf  -  f  f 
iand.situated  on  both  margins  of  a  creek  known 
as  AlUinitor  Creek.  Said  land  commences  a 
little  above  the  head  of  snifl  rreek,  and  em- 
braces an  Indian  town,  disUiot  about  eighty 
miles  from  the  post  at  Buena  Vista,  and  aiiout 
forty  to  the  north we<«t  of  Payne's  town.  &c.,&c. 

"  That  the  laud  specified  in  the  said  survey 
does  not  conform  to,  or  correspond  with  the 
land  described  in  the  sniid  grant,  and  flint  ihe 
Surveyor-General  (>f  the  L'uited  Mates  has 
therefore  been  unable  to  execute  the  decree  of 
this  honorable  court,  affirmed  as  aforesaid  by 
the  Supreme  Court  of  the  Uaitetl  fcilales.  and 
to  admeasure  to  your  p>etitioaer  the  land  ad- 
Judired  to  him  by  the  said  decree. 

"  Tlial  fonijjmuch  as  the  land  specified  in  the 
said  grant  to  Jose  de  la  Maza  Arrredondo  is,  by 
the  decree  aforesaid,  adjudged  to  your  peti- 
tioner, '  to  the  extent,  for  the  number  of  acres, 
and  at  the  place,  as  in  the  grant  for  said  land,' 
your  |)elitioner  ia  entitled  to  have  the  Mune  ad- 
measured to  him  according  to  the  terms  of  the 
said  irrant,  and  the  description  therein  con 
tained :  and  that  if  the  said  surr^  of  Don  An 
dres  Burgcvin  conflicts  with  the  said  grant,  the 
said  survey  mu<;t  yield  to,  and  be  Controlled  by 
the  terms  of  the  grant. 

**Your  petitioner  further  shows  to  your 
honor,  that  tlie  s:dd  land  wa?;  duly  surveyed  and 
admeasured,  and  a  plat  thereof  made  and  re- 
turned to  this  honorable  court,  and  jdven  In 
evidence  In  said  cause,  by  Joshua  A.  Coffee,  a 
competent  and  qualified  surveyor,  but  ttiat  the 
same  was  omlttM  In  the  transcript  of  the  recocd 


f-ent  to  the  Supreme  Court  of  the  Unitwi  Sx&lfi 
although  the  fact  of  its  having  been  givm  ii 
evidence  appears  in  the  said  transeript,  a  topj 

nf  which  said  survey  is  bt  —tMinfo  annexed 

"  Your  petitioner  further  shows  to  yon 
honor,  that  the  Surveyor-General  of  the  VaM 
States  hatli  refused  to  execute*  the  said  derrf »  \\ 
admeasuring  for  your  petitioner  the  landtherBi 
by  oonflrmed  and  adjudged  to  hhn.  and  thtf, 
upon  application  to  the  rommissioner  of  tlx 
general  land  ofilce.  he  hath  in  hke  manner  fp 
fused  so  to  do.  until  the  said  decree  shall  ban 
been  reff)rmed  by  the  competent  authority. 

*'  Wherefore,  your  peiiiioner  pray  a  this,  hia 
orable  court,  the  premises  aforesaid  being  c^^t 
pidered.  and  due  proof  thereof  Ix  in-:  made.that 
the  said  decree  may  be  reformed,  and  to  iha 
end  that  a  rehearing  of  the  said  cause  in  tUt 
behalf  may  trranted;  that  the  title  of  youi 
petitioner  t^>  the  twenty  thousand  acresof  lazui 
specified  in  the  grant  to  Jos£  de  la  Man  Am 
dondo  may  be  adjudged  to  your  petitioner  ac 
cording  to  the  terms  and  spec iticai ions  of  ibi 
said  grant,  "and  the  survey  of  the  said  [•614 
Joshua  A.  Coffee,  a  copy  whereof  is  hen-unti 
filed ;  or  according  to  a  survey  to  be  made  undn 
the  order  of  this  court,  by  the  Surveyor-G*'n 
eral  of  the  territory  of  Florida,  in  ooofonaii^ 
to  the  description  of  the  said  land  In  the  mk 
grant  specified  and  si-t  forth,  to  n  tarn" 
into  the  re^atry  of  this  honorable  court;  a&r 
that  be  may  have  such  other  and  fnnbern!6»4 
as  in  the  wisdom  of  thi>  honorable  .oiirr  .sh^; 
seem  meet  and  right  in  the  pr<uzus<»;  and  yooi 
petitioner,  &c..  &c. ,  Ac." 

In  June.  1844.  the  court,  after  hesria(r  a? 
argument,  decided  that  the  potion  tot  rekear 
ing  could  not  be  entertained,  and  oideicd  it 
t'  ■  be  dismissed. 

From  this  decree  the  petltl<Hiers  appealed  ti; 
this  court. 

Mr,  lierrien  for  the  appellants. 

.}fr.  ^'elMfii,  Attorney  General,  forth©  Unifi- 
States. 

J/r.  B^rien,  after  stafiui:  the  rase.  .«iai'l 
This  petition  was  dismissed  by  Uie  Dtsinci 
Court  on  the  groimd  that  It  had  not  been  flH 

in  time. 

The  relief  sought  by  the  petitioner  is  iIkhp 
fore  resisted  solely  on  the  ground  that  IM 
much  time  ha.s  elapst^^l  since  the  deetae  WH 
rendered  to  entitle  Ihem  to  it. 

They  have  the  decree  of  this  court  aflinniT)^ 
their  title  to  twenty  thousiind  actv^  of  lao^ 
specifit'd  in  their  grant,  and  at  the  place  th«*< 
in  specified. 

The  ministerial  officer  of  the  goremmeei 
fuses  to  admeasure  the  land  so  awarded  ^ 
them,  according  to  the  terms  of  the  grant,  ifc 
(»u8e  the  decree  also  refera  to  aa 
description  contained  In  the  surrey  of 
gevin. 

And  an  application  to  havu  the  dooae  iv 
formed,  aooofdlng  to  the  dear  and 
intent  of  tlw  oourt»  Is  restated  on  tba 

of  time. 

This  objection  is  sustained  by  a 
the  rules  established  in  the  Euirlish 
chancery,  and  recognized  here  in 
which  they  apply,  m  rdaiion  to 
for  a  rehearing,  and  bills  of  rf  vivrir 

And  to  the  arsument 
from  the  Ifanitatmn  of  1 


moit^from 


Digitized  by  Google 


CUAIKES  £T  Ali.  V.  Tu£  Ux^TSO  &TATSS. 


6i4 


in  which  appeals  may  be  eotered,  and  write  of 
error  maed  ouk 
Af  to  tfi«  first  objection:  It  Is  •ubmltted  tbat 

:hf  nil';^  wlii<-li  rt'cniliito  tho  proceedings  of 
oMim  of  chancery,  in  the  excrciw  of  their 
ftneral  jiiriMlietion  oT«r  caaet,  between  Indt' 
vidii%l  partiei»  ere  not  applkeble  to  this  pro- 

tctitiog. 

This  ciue  was  brought  before  the  court  be 

In-x.  and  8ubse<iuently  transferred  tn  this 
iXHirt,  not  b}'  an  appeal  to  the  geneml  chancen 
jarifldictfon  of  eittier.  but  under  the  siH'cinl 
luihorifr  rtven  to  these  courts  liy  the  Ai  l  of 

1>{28.  providing  for  the  settlement  and  contir- 
uirttion  of  private  land  claims  in  Florida,  end 
\tn-v  .  .rber  acta  to  wliirh  it  refers. 

Tia- nnjceeding  was  by  petition;  which  was 
015*1  required  to  be  conaucted  *acooTdingto 

'i    riilts  of  t\  cAiirt  of  equity;  and  certain 
iiiiiUaliiiionj*  oi  lime  were  prejicriljed,  within  j 
which  ])etitione  were  to  be  filed,  and  appeals  to  | 

fntt-rcd. 

Bui  ilie  court  was  required  to  settle  aud  de 
:«Tmln«  the  validity  of  the  title^  by  a  final 
'ierrre.  and  the  successful  claimant  was  enti- 
tl»l  to  a  copy  of  the  decrc<;,  and  the  admeas- 
iinrraent  by  the  surveyor -general  of  the  land 
awarded,  with  a  ce  rtificate  of  such  admeasurc- 
meat,  for  the  pur|)oee  of  obtaining  a  patent 
frnm  the  oommiBsioner  of  the  general  land 
office. 

No  tune  ia  apecilled  widiln  which  the  duties 
•t  ihene  offlceia  are  to  be  reepectlTely  per- 
ionned. 

But  in  the  case  trf  a  successful  clalouuit, 

tbfir  acts  f  onstiiute  part  of  the  rea  gtf^ta.  They 
we  part  of  the  proceeding;  and  the  District 
Cnnn  mtist.  In  such  ease*  retain  possession  of 

'lie  can><;  until  the  mandate  of  this  oourt  is 
uuried  into  execution, 
lis  intcrtrentton  may.  In  i«rioua  ways,  be 

Dtcessarj'  todlr  c  t,  r.v  p  vd  the  action  of  the 
uiaisienal  ofiicerh  ut  lite  United  States. 

Neither  the  enrollment  of  the  decree  in  this 
ci)urt,  nor  of  the  miindatc  in  t!i«'  cnnrt  below, 
am  <»0clude  the  aiu^c.  and  fix  a  perioii  from 
which  the  time  for  tilin<r  n  petition  for  a  re- 
heaiin^^.  or  bill  of  revivor,  is  to  run. 

The  ease  remains  open,  always  liable  to  be 
seted  on  by  the  court  below,  until  the  mandate 
is  executed. 

Xo  time  is  prescrilted  by  the  act,  within 
which  the  duties  fif  the  surveyor-general  are 
i«>  be  performed.  The  nature  of  thest-  diifief 
forbaae  it.  It  was  to  survey  wild  lauds  iu 
trsckleee  forests. 

In  pomX  of  fact,  tht- iK-cisinn  of  the  surveyor 
peoeral.  aud  of  ilie  coniniis.siouer  of  the  gen- 
eral land  ofilce.  that  this  decree,  in  its  present 
form,  could  not  be  executed,  was  only  obtained 
immediately  before  the  application  to  the  court 
Mow. 

If  they  erred  in  that  decision,  had  not  the 
District  Court  power,  in  the  exercise  of  its  au- 
thority, to  carry  the  nmndate  of  thi's  covin  into 
execution  to  oorreci  tliat  error,  and  to  require 
die  surrey  to  be  made  according  to  ita  Inter' 
j  reiAlion  of  the  decree?  That  waa  one  of  the 
pcaveni  of  the  petitioners. 

No  application  could  be  made  hem.  The 
baa  iMsed  ftt>ni  thia  court  with  ita  man- 


tend  the  execution  of  the  riMis  iate;  anrl  mOSt 
therefore  liave  remained  opeu  in  that  court. 

That  which  Is  here  contended  Is,  that  neither 
the  time  at  which  the  {le<  ree  is  pronounced,  in 
this  court,  nor  that  when  the  mandate  is  filed 
in  the  court  below,  can  be  considered  as  the 
sl-irtinc"  point,  fmm  'vliich  the  limitation  ap- 
piiCAble  to  peti(ion8  fur  rehearing,  and  bills  of 
revivor,  la  to  be  computed. 

This  seems  to  result  incTitably  from  the 
mode  of  proceeding. 

The  decree  of  this  court  is  spoken  of.  But 
the  prorecdin<;  heie  i.s  but  an  afflnttance  of  the 
decree  of  the  court  Ixlow. 

*The  mandate  is  the  certificale  of  [*616 

that  afilrmance.  and  the  case  is  remanded  to 
the  District  Court  for  "  such  further  proceed- 
ings." as  according  to  right  and  justice,  and 

the  laws  of  the  I  niled  States,  niif^ht  to  be 
had.  It  is  then  nece^-surily  opeu  in  that 
court. 

It  mny  do  whatever  "  ri^'ht  and  justice," 
aud '■  the  laws  of  the  L'uiled  iSluies,"  require 
lo  be  done. 

Here  it  is  obvious  that  thia  application  is 

founded  on  such  matter. 

The  impossibility  of  reconciling  the  different 
parts  of  this  decree,  so  as  to  give  it  effect, 
could  only  be  aiK»rtained  (from  the  vagueness 
of  tlii'^.  as  of  all  other  Spanisli  grants)  by  the 
experimental  surveys  of  the  Unitol  Statea 
orocer. 

This  su^^estion  witlidraws  the  case  at  bar 
from  the  authority  of  tluU  of  Thomat  and 
Broekenborouffh,  and  of  the  rules  of  the  En- 
ijlish  chancery. 

iiepeated  experimental  surveys  were  neccs- 
Miry.  for  the  purpose  of  ascertaining  whether 
the  lines  of  sum  y-  lying  in  the  supposed 
vicinity  of  th(^  specihed  in  this  grant  would 
correspond  with  those  of  the  anrvey  reamed 
to  in  the  decree.  It  v  i-^  nnly  when"  this  had 
been  done,  that  the  iuipossibilitv  of  carrying 
this  decree  into  dfect.  ^thont  abandoning  the 
lines  of  the  survey  of  Burgevin,  and  resorting 
to  tliose  in  the  irrnnt.  and  ue  survey  of  Coffee, 
could  be  ascertained. 

Xo  hiches  can  he  imputed  to  the  petitioners, 
iK'cause  the  lime  which  lias  since  eiaps^  is 
not  within  any  legal  or  equitable  limitation. 

Tlie  trroumf  upon  which,  however,  it  is  ap 
prehended  that  this  case  ought  to  be  put,  is. 
that  this  case  was  still  open  in  the  court  below 
for  the  purpose  of  this  petition. 

The  pciitiouers  Imd  a  final  decree  in  their 
favor,  as  ascertaining  thcdhr  title  to  twenty 
thousand  acres.  • 

As  they  were  required  to  do.  they  applied  to 
the  surveyor  to  admeasure  their  land  to  them. 

This,  aJfter  repeated  efforts,  in  a  wild  coun- 
try, he  failed  to  do,  alleging  certain  errors  in 
the  decri'c. 

When  this  was  ascertained,  application  was 
made  to  the  court  below,  so  to  reform  Uie 
decree  as  to  t^ive  the  petltknien  the  benefit  of 
it  in  some  form. 

Thb  was  refused,  solely  on  the  ground  that 
such  petition  could  not  now  he  received. 

if,  therefore,  this  cause  is  open  for  any  pur- 
pose, in  the  District  Court,  as  we  apprehend 
all  such  ca.ses  must  be,  while  the  survevor  is 


engaged  in  making  the  survey,  in  obedience  lo 
with  the  oourt  below  to  superin- 1  the  maadale;  if  the  court  ooul^  hafe  granted 
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rt'lief  in  any  form,  tipon  petition,  to  the  nppcl- 
lanU.  theD  we  buiipoise  iliat  il»  judgment  must 
l)e  reversed,  an  the  petltkMH  contains  a  pmyer 
for  jfenemi  relief. 

Mr.  jVV/*m'it  ar^runu'iit  was  this: 

This  Is  an  an  a|ijH'.:iI  from  i]i,>  (i.'ci$loQ  of  the 
<n  7*)  Superior  Court  of  the  *I)ji»trict  of  East 
Floridu,  rendered  ou  a  petition  exhibited  in 
«oid  court  by  the  appellants,  prating  for  cer- 
tain relief,  and  which  was  dismissed  by  said 
court.  The  error  alleged  is,  that  the  decree  of 
diKmissal  was  improvidently  passed 

The  petiitoQ  is  spread  upon  the  record,  and 
need  not  be  repeated  here 

It  is  .^ullic  lent  to  sr  iir  that  it  seeks  to  reform 
a  decree  of  the  ctmri  to  whicli  it  was  presented, 
pawed  on  the  S4th  day  of  NoTemner.  1884. 
and  wliielt  was.  at  the  .Januar\  Tt  nn,  1830.  of 
this  court,  upon  an  appeal  prot«ecuted  by  the 
United  States,  sfRmed.  (10  Peteis.  308.) 

The  object  sought  to  be  effectuated  is  to 
malie  the  decree  available  for  oUier  lands  than  I 
those  covered  hy  It,  under  an  allegation  that| 
the  r<  ( ifnls  in  said  decree  are  erroneous,  and 
this  it  is  proposed  to  do  by  the  iustrumeDtality 
■of  (he  petition  set  out  in  the  record. 

Tin  nppellec  maintains  that  »he  court  below, 
in  di^mi^ing  (he  petition,  commiiied  uo  error, 
and  that  the  same  ought  not  to  have  been  en- 
tertained  by  it,  because  tti  -  lapse  of  lime 
from  ttie  rendition  of  the  decree  proposed  to 
l>e  reformed,  to  the  exhibition  of  the  polHIon 
in  this  case. 

The  proceedings  in  the  court  of  Florida  were 
had  in  pursuance  of  the  provisions  of  the  Act 
of  Cf)n£rTe«tf«  oil  the  28d  of  May.  182S,  en 
tilled  "An  Act  supplementary  to  iIk  .-tvctut 
.acts  providing  for  the  settlement  and  i  ontirma 
tion  oT  private  land  claims  in  Florida,  "  ilu> 
6tli  section  of  which  provides,  that  all  <  laiin^. 
•Ac.,  shall  be  received  and  adjudican  d  l>v  ilic 
judge  of  the  Superior  Court  in  whidi  liic  land 
lies,  upon  the  petition  of  the  claimant,  ac  eotd 
ing  to  (he  forms,  rules,  regulations,  ( (ttiditionx, 
rcKtrictious.  and  limitations,  prescribed  to  tlie 
district  judge,  and  claimants  in  the  State  of 
Missouri,  by  Act  of  Coni:ress.  approved  Mav 
20ih.  1824,  entitled  *An  Act  enal>ling  the 
clainMnta  to  lands,  within  the  limits  or  the 
State  of  Missouri  and  territory  of  .\  rk;iits;i>^.  lo 
institute  proceedinin  to  try  the  validity  of  their 
claims.'" 

The  2d  si-cllon  of  the  act  last  referred  to  <!<• 
dares  "that  every  petition  which  ahaii  be  pre  ' 
aenlcd,  under  the  provisions  of  this  act,  shall 
be  condttctcd  according  to  the  rules  of  a  court ; 
of  equity.* 

The  question  then  to  be  decided  is.  in  the 
view  enteitained  by  the  appt-Mi-et;,  wlictJu-r, 
according  to  those  rules,  the  petitiou  for  a  re 
hearing,  tiled  in  this  case,  was  in  time  to  luf  i  if y 
the  court  below  in  f)prnin£rtbe  nridnal  decree 

This  was  passed  on  ihe  n^th  day  uf  Novem- 
ber, 1884,  and  was  afhrmed  In  this  oonri  in 
January.  anfl  I  lie  pre.sent  petition  was 

tiled  oil"  the  aui  day  of  May,  1844. 

A  rehearing  will  not  be'grantetl,  if  once  the 
dfCrrchrts  Iwi-n  enrolird,  ev<«n  if  only  one  of 
Si  vcrul  defenilauu  lia**  caused  the  enrollment  ' 
<1  S<  hoale»  &  Lefroy.  234.)  I 

Wliatever  may  be  the  capacity  of  a  bill  of  I 
0 1 8*J  revivor  or  review,  to  •open  a  dticrucj 
tlius  enroiled.  pi  petition  for  a  rebearlqg  la 


competent  to  such  an  end.  (litnuett  v.  Werieft 
2  Johns,  Ch.  Itep.,  at)."):  ;j  Ch.  Hep..  d4.) 

But  in  this  case,  the  lapse  <A  time,  is 
analogy  to  the  principles  of  law  applicaMf  lo 
limitations,  is  a  liar  to  any  relief  under  tti» 
petition,  if  not.  indeed,  under  any  form  of  pro- 
ceeding.  (10  Wheat..  146:8  Peters,  123.) 

The22d  section  of  the  Judiciary  Act  of  .Vp 
tember24.  ITSft.  limits  writs  of  error  ami  tp 
peal  to  five  years,    (1  Story's  Laws.  60;  2  Ibid., 
905,  906,  sec.  5;  MeClunp  y.SiUiman.  6  Wheat.. 
598.) 

Appeals  in  cases  ariaiog  under  ilie  Act 
18M  are  governed  by  the  7th  and  9th  sections 

thereof. 

And  the  12th  section  provides,  tiiat  claims 
not  bronp^it  or  prosecuted  to  ftnal  dedrion 

within  tw  o  years  shall  be  barred. 

Besides,  in  this  case,  a  mandate  had  been 
i^t  down  firom  tite  i<iiprenie  Cnoft  to  the 

Sufx  rior  Court  of  Fie  ri  !  i   and  aftrr  a  man 
date,  no  rehearing  will  tie  granted.   {Uttbaid  v. 
Tha  UniM  Oain,  19  PeCera.  49S,  and  aulbofi- 
ties  there  cited.) 

It  is  a  mistake  to  suppose  that  the  object  of 
this  petition  was  to  operate  upon  a  minMerial 
officer,  tfie  Ktir^'cyor  general,  in  rli  «  Xf^  u?ion 
of  the  decree  of  the  court;  its  puri>otie  was  ia 
reform  the  decree  itself,  and  to  assert,  sob- 
stanlially.  a  new  claim  This,  it  1*.  respectfully 
insisted,  it  is  not  conipetent  for  the  appeUanis 
to  do  in  the  form  they  have  adopted. 

Mr.  Jitdice  Catron  delivered  the  opinion  of 
the  court : 

On  the  facts  pre.'iented,  one  consldemlion  i» 
wheilier  the  petition  was  disnds!»etl  forapropet 
n  ason.  The  peiition  was  moved  on  by  tlK 
claimant 's  <-oun.scl.  and  resisted  on  the  ;^rDuad 
that  it  had  not  be<'n  tiled  within  the  time  al- 
lowed by  law,  and  the  rules  of  ibe  court; 
\\  is  insisicd  it  w  jis  di»<mi)ssed  for  this 
which  is  insnllicient ;  as  the  bar  of  U^c  y< 
ciiiinol  be  int(  rposc<l  under  the  circul 
If  this  bad  iK'cn  therttaaoo  given.  It  woohl 
iinniatrrial.  if  the  rird«T"UA&  proper  for 
rraMins.  The  '.\2(\  seciion  of  the  Judiciary , 
prescribes  the  duly  uf  ihi^QOUTt  in  such 
and  directs  it  to  pm«e«d  ^ild  give  Judg«CI|| 
a('(  <>r(lin!;  to  the  ri^hl  of  the  cause,  and  mstti 
\\\  law.  without  r^puKi  io  any  imperfectioi  Itf 
the  judinnent.  *  * 

Hut  we  do  not  apprehend  any  impeif'  ■  .  \ 
to  (  visi;  ihe  court  siii»:  "  It  is  considenGi  iMBp 
a  p<  ilUon  forarslWlrttig  cannot  now  be^l|j|r. 
i;iine<i  by  lhi>i  court  in  thii*  >  ^.j--       Ar:.l  u  r""^ 
not?   in         a  proceeding  wmi  11 
the  Superior  Ooatt  of  East  Florida 
( lainumts  for  the  confirma* :      ..f  «  ,  ! 
twenty  thousand  acres  ot  inkKici 
Arredondo;   lA*(tl^  that  court 
tillr  valnl.  on  the  face  ■  r  :fi'  tli^  ji  i}^--^.  ■ 
fact  existing,  the  next  pteot^i^U  i^M  m^..^  r:;>:i 
mentwiatie  sufllcicnrj  of  the  tli— |y  i  >d  ^ 
to  the  general  locality  of  tlir   l  iinf  :ri;it,.' 
But  (iw  duties  of  the  *CO«ir4  li^i  1 
end  hMSt  by  the  2d  section  of  Ite4p4^^  ' 
it  was  not  only  r.'iM n  I'm  11  [.ou.-r  riiiTaTiih- in- 
to ht'ar  ami  deteiuujuu  iUi  ^jH^-TUtit^iUii  ' ^ »•  ^ > n f  .ri 
the  cauKK  relative  to  the  TUldMgr]^!  ilit  till-, 
and  the  descriptive  identity  iff  t>t':t!i'.:i  .^u  l^r 
fuccjt^fjhe  title;  but  Lhird»  ibf  i*f 
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founding  its  decree  on  an  existing  survey,  if  a 
proper  one  wa«  produced,  and  if  not.  to  let  the 
pirty  proceed  according  to  the  6th  section  of 
the  ict.  On  the  face  of  the  title  no  material 
difficulty  seem«  to  have  arisen ;  but  to  identify  the 
laod  called  for  was  most  difflcult,  and  probably 
impossible.  If  the  grant  had  been  unaided  by 
a  surrey,  it  cannot  well  be  perceived  how  it 
could  have  escaped  from  the  principles  on 
which  were  rejected  the  claims  of  Forbes, 
Buyck,  and  Joseph  Delespine  (found  in  15 
Prters).  and  of  Miranda  (in  16  Peters),  To 
%\(i'n\  doing  .so,  the  land  was  dtK.'reed  by  metes 
&od  land  marks,  founded  on  a  survey  (purnort- 
in^  to  have  been  made  for  the  land  granted)  by 
Don  Andres  Burgevin  on  the  14th  of  Septem- 
ber. 1819. 

Thi.s  survev.  it  is  contended,  is  for  land 
lying  in  a  dilterent  locality  from  that  referretl 
to  io  the  grant,  and  being  so.  it  is  urged,  that 
wcording  to  the  rulings  of  this  court,  no  sur- 
vey could  be  made  for  any  other  land  than  that 
graoted  after  the  24th  of  January,  181H;  as  this 
would  in  effect  be  a  new  grant,  which  the 
tnMj  prohibited  after  thAt  diite,  according  to 
the  cases  of  Clarke  and-  Iluertfut,  in  8  and  9 
Peters,  and  that  of  F'frbfa  (15  Peters,  182):  and 
there  being  no  equivalent  provided  in  the  grant 
to  except  the  case  from  these  principles,  the 
murrey  could  not  legally  be  the  basis  of  a 
decree. 

This  may  have  been  true,  and  the  decree  for 
the  land  contained  in  Burgevin's  survey  errone- 
ous; but  the  question  is.  whether  the  court 
Wow  had  any  power  to  correct  it.  If  it  had 
Dot,  then  no  petition  for  such  purpose  could  be 
heani,  either  on  the  part  of  the  I  nited  Stales, 
or  the  claimants  in  that  court. 

From  the  decree  made  in  1880,  an  appeal 
was  prosecuted  by  the  United  States  to  this 
court;  the  claimants  rested  content,  and  prose- 
cuted no  cross  appeal.  (10  Peters.  808.)  On 
»  heanntr.  the  decree  below  was  aflirmed  for 
ihe  specific  land,  and  the  cause  remanded  for 
further  proceiKlings.  to  the  end  that  a  patent 
Bight  isbuv.  pursuant  to  tlic  Oth  section  of  the 
ict  of  1824,  which  deckres  it  shall  be  for  the 
and  "specified  in  the  decree;"  and  prohibit-s 
k  survey  for  any  other  land. unless  that  decreed 
been  disposed  of,  when  a  change  is  author- 
ttd  by  the  11th  section;  but  as  no  other  ap- 
voprialion  of  the  land  set  forth  in  the  decree 
I  alleged  to  exist,  ihh*  circumstance  is  out  of 
he  present  case. 

The  claimants  not  being  willing  to  take  the 
imd  m  Burgevin's  survey,  assumed  the  right 

tidvc  a  rcsurvcy  niude,  or  lo  have  adopu-d 
hilt  made  by  Joshua  A.  Coffee,  on  their  be- 
alf.  in  1834,  which  they  allege  is  at  the  place 
tiled  for  in  the  grant;  and  this  on  the  ground 
lAl  the  decree  of  1U30  is  inconsistent,  it  being 
\  ounfirmation  of  the  land  grunted,  and  also 
'*?0*1  of  Burgevin's  survey — *lhe  places  not 
.r  toe  same.  This  change  was  refused  at 
and  oflftce  here,  for  the  reason  that  the  de- 
excluded  such  a  change  until  it  was  alter- 
J  by  the  proper  judicial  authority.  For  this 
uipoae  the  petition  for  a  rehearing  was  tiled, 

VJng  to  have  the  decree  of  183(5  reformed, 
that  part  of  it  establishing  locality  and 
idaries  set  aside  or  di-^n  yarded,  and  the 
located  elsewhere.     This  the  Superior 

irt  of  KaBt  Florida  had  no  power  to  do,  on 
AKD  3.  U.  8.,  Book  11. 


the  facta  set  forth  by  the  petition,  because  the 
decree  of  this  court,  made  in  afflrraance  of  that 
made  below,  is  conclusive  on  the  inferior  court; 
and  it  has  no  authority  to  disturb  it  by  the 
mode  proposed,  but  can  only  execute  our  man- 
date, and  settle  so  much  as  remains  to  be  done. 
For  the  principles  governing  in  like  cases,  we 
refer  to  the  exparte  application  of  Sibbald,  and 
the  rules  there  laid  down  (12  Peters.  489,  490). 
to  which  nothing  need  be  added;  as  they  are  al- 
together adverse  to  the  present  procecdinj^, 
and  show  that  the  petition  was  properly  dis- 
missed. 

ated-17  WaU..  283. 


THE  UNITED  STATES,  Appellants, 

WILLIAM  MARVIN. 

CourU  of  Florida  no  right  to  receive  petition  for 
confirmation  of  private  Umd  claim  after  May 
£6,  1831. 

The  Act  of  the  26th  of  May,  1830.  provldinK  for 
the  flnal  settlement  of  land  cIhIiiih  In  Florida,  must 
hv  (H)nHtriie<l  to  contain  the  samt-  limitation  of  time 
within  whifh  claims  were  to  be  pn-wnted  as  that 
pmvidt'd  h\  the  Act  of  ZW  of  May,  1828. 

That  limftatlon  was  one  year.  The  court«  of 
Florida,  thcrcfort?,  had  no  rifrht  to  receive  a  petJ- 
Uon  for  the  conhrmiitlon  of  an  incomplete  conces- 
sion after  the  2«th  of  May.  IKH. 

The  cmo  in  1.5  Peters,  examined  and  dis- 
tinguished from  the  present. 

THIS  was  an  appeal  from  the  Superior  Court 
for  the  District  of  East  Florida. 
It  was  a  land  claim,  and  as  the  opinion  of  the 
court  turned  entirely  upon  the  question, 
whether  or  not  the  claim  was  flle<l  in  time  in 
the  court  below,  it  is  only  necessary  to  state  the 
circumstances  which  b<'ar  upon  that  point. 

On  the  23d  of  May.  1828(1  Land  Laws.  439), 
Congress  pa.ssed  an  act,  the  12th  section  of 
whicii  was  as  follows: 

"  That  any  claims  to  lands,  tenements,  and 
hereditaments,  within  the  purview  of  this  act, 
which  shall  not  be  brought  by  petition  before 
said  court  within  one  year  from  the  ptussage  of 
this  act,  or  which,  being  brought  before  said 
court,  shall,  on  account  of  the  neclect  or  delay 
of  the  claimant,  not  bj  prosecuted  to  a  flnal  de- 
cision within  two  years,  shall  he  forever  barred, 
both  at  law  and  in  equity ;  and  no  other  action 
at  common  law,  or  proceeding  in  equity,  shall 
ever  thereafter  Ix;  sustained  in  any  court  what- 
ever. ' 

On  the  26lh  of  May,  1830,  another  act  was 
passed  (I  Land  *Laws.  40(1).  providing  [*021 
for  the  final  .settlement  of  land  claims  in  Flori- 
da. It  contlrmed  certain  claims  undt  r  a  league 
square,  which  had  been  recommended  for  con- 
firmation by  the  register  and  receiver  of  the 
land  office,  acting  as  commissioners  in  the  Dis- 
trict of  East  Florida,  and  then  proceeded  to  en- 
act by  the  4th  section,  a.s  follows: 

"That  all  the  remaining  claims  which  have 
l)een  presented  according  to  law,  and  not  final- 
ly acte<l  upon,  shall  be  adjudicated  and  finally 
settled  upon  tlie  same  conditions,  restrictions, 
and  limitations,  in  every  respect,  as. are  pre- 
scribed by  the  Act  of  Congress,  approved  23d 
May,  1828,  entitled  "An  Act  supplementary  to 
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the  several  acts  providing  for  the  settlement 
and  confirmation  of  private  land '  claims  in 
Florida." 

On  the  17th  of  June.  1843.  Mar\'in  filed  in 
the  clerk's  ofiicc  of  the  Superior  Court  for  the 
District  of  East  Florida,  a  petition,  claiming 
title  to  seven  thousand  acres  of  land  which  had 
Ix'cn  granted  to  Bernardo  S<'gui,  in  the  year 
1815.  by  E-strada,  then  the  Governor  of  East 
Florida.  He  further  slated  that  the  claim  had 
l»e<'n  presenletl  to  (he  commissioners,  recom- 
mended by  them  to  Congress  for  confirmation, 
and  confirmed  by  Congress  to  the  extent  of  one 
league  square,  b^-  the  Act  of  May  23.  1828. 

An  answer  being  filed  on  In'hnlf  of  the  Unit- 
ed Slates,  and  sundry  matters  being  given  in 
evidence  by  the  petitioner,  the  cause  came  on 
for  trial,  when  the  court  decided  that  by  the 
Act  of  C<»ngress  of  May  26.  laSO.  the  claimant 
was  not  bound  to  file  his  petition  within  one 
year  from  the  pas.sage  of  said  act,  and  then  pro- 
ceedc-d  to  decree  in  favor  of  the  claim. 

From  this  decree  the  United  States  appealed 
to  this  court. 

The  cau.m;  was  arirued  by  Mr.  Nelwn,  At- 
torney General,  on  behalf  of  the  Unitetl  States, 
and  by  Mr.  Marvin  for  the  defendant  in  error. 

Mr.  Nrljum  referred  to  the  acta  of  Congress 
alK)ve  cit<Hl,  and  said  that  the  (question  under 
this  hem!  was,  whether  the  limitation  of  time 
prescribed  by  the  Act  of  1828  was  continued 
by  the  Act  of  183(».  The  cn.se  in  1",  Peters. 
SiiJ.  was  relied  upon  by  the  other  side,  and  wjus 
the  foundation  of  the  opinion  given  by  the  court 
Im-Iow.  But  the  point  did  not  ari.se  in  that  case, 
iM^  ause  there  a  petition  hiu\  been  filed  in  time. 
In  all  other  land  laws  there  wjus  a  limitation. 
l)ecause  the  iK)licy  of  the  government  was  to 
have  all  land  claims  settled  within  a  given 
time. 

Mr.  Marn'n  argued  in  the  following  manner: 
The  petition  in  this  ca.se  was  filed  June  17. 
1843,  and  the  only  point  of  any  difilculty  in  the 
i;ase,  and  the  only  one  argued  in  the  court  be- 
low, is.  whether  the  petition  was  filed  in  prop- 
er time. 

The  correct  decision  of  this  question  depends 
upon  the  construction  to  Ik*  given  to  the  4th 
s<Ttion  of  the  Act  of  Congress  of  May  26,  1830, 
022*]  •entitled  "  An  Act  to  provide  for  the 
final  settlement  of  Innd  claims  in  Florida,"  and 
to  the  12lh  stM  tion  of  the  Act  of  May  23d,  1828, 
entitled  "An  Act  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirma 
tion  of  private  land  claims  in  Florida." 

By  the  4th  section  of  the  Act  of  May  26, 
1830,  it  is  provided,  that  "all  the  reinaiuing 
claims  which  have  been  presented  according  to 
law,  and  not  finally  acted  upon,  shall  be  adju- 
dicated and  .finally  settled,  upon  the  same  con- 
ditions, restrictions,  and  limitations  as  are  prc- 
8cril)ed  in  the  Act  of  1828."  This  claim  had 
been  presented,  according  to  law.  to  the  land 
commissioners,  and  by  them  presented  to  Con- 
gren.  and  recommencled  for  confirmation.  It 
remained  to  Ih'  finally  settled,  Congress  confirm- 
ing only  to  the  extent  of  one  league  sf|uare. 

The  ix>int  of  difficulty,  if  any,  is  in  the  true 
meaninj?  of  the  words  "  conditions,  restrictions, 
and  limitations."  These  wonls  do  not  neces- 
sarily mean  a  limitation  as  to  time.  By  the  12th 
section  of  the  Act  of  May,  1828,  claims  were  to 
Ir'  brought  by  petition  before  the  court,  within 
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j  one  year  thereafter,  i.     by  May  23*1, 1829.  and 

Crosecuted  to  final  decision  in  two  years,  i.  e., 
I  V  May  23d.  1830.  Yet  the  CongrcM  s«v». 
I  ]Vfay  26,  1830.  more  than  two  years  afterward, 
that  the  remaining  claims  .shall  Ix?  adjudicated 
upon  the  same  limitations.  &c.,  as  in  the  Act 
of  1828,  which  would  lie  impossible  if  tbex 
wonts  Included  the  idea  of  time;  for  the  lime 
to  file  the  petition,  and  even  for  final  decision, 
had  alrea<ly  expired,  and  no  proceedings  cnuld 
be  had.  But  the  Congri«8  intended,  by  the  4tli 
section  of  the  Act  of  1830,  that  the  prriceedina 
should  be  had  for  a  final  settlement.  The  title 
of  the  act  is.  "  to  provide  for  a  final  xeitle- 
ment,"  &C.  These  words,  then,  cannot  iotend  % 
limitation  as  to  the  time  of  commencing  pro- 
ceedings, but  mean  those  various  conditioiM, 
restrictions,  and  limitations,  in  regard  to  the 
practice,  course  of  proceetiings,  Ac,  Jkc.  i»- 
(juired  by  the  Act  of  1828,  and  the  Missouri  ad 
upon  the  same  subject. 

This  point  was  argued  In  the  case  of  TTu 
UniUd  Stotfn  v.  Dele*pint  (15  Peter>J.  319),  and 
the  court  says  there  "  is  no  direct  limitatioo  in 
the  Act  of  1830."  Will  the  court  imply  a  limit- 
ation as  to  time  in  this  highly  remedial  statute, 
and  by  such  implication  defeat  a  final  settle- 
ment of  these  land  claims,  to  effect  which  wu 
the  object  of  passing  the  act.  and  in  which  both 
parties  are  interesti'd ;  and  that.  too.  in  a  caw 
where  the  minority  of  heirs  repels  any  imputa 
tion  of  laches  on  the  part  oi  the  clalBMi||fl 
Justice  and  public  policy  are  both  againit  hI 
such  implication. 

Mr.  Jmtiet  Catron  delivered  the  opinioofl 
the  court :  1 

This  is  an  appeal  from  a  decree  reodered  li 
the  Superior  Court  of  the  District  of  Em 
Florida,  by  which  It  was  adjudged  that  m 
limitation  existed  to  the  filing  /or  adjadkatfoi 
a  claim  for  land  under  the  acts  of  ad  IfaflH 
1828.  and  of  26th  May.  1880. 

*The  petition  to  the  Superior  Court  ["^H 
of  Florida  was  filed  in  1848  hj  Martial 
have  confirmed  to  him  seven  tbouaand^^l 
of  land  on  the  river  St.  John's,  hj  a  coooi^H 
in  the  first  form  made  in  favor  of  Doo  B|H 
nardo  Segui,  on  the  30th  December,  1819,  ■ 
Governor  Estrado:  and  the  first  qoeation  pa 
scnted  Im'Iow  was,  and  is  here,  had  tbeSapctifl 
Court  iurisdiction  to  entertain  the  canae?  TM 
court  having  adjudj^ed  that  the  Act  of  IS 
had  no  limitation  in  it,  and  our  ooodmfaai  4 
ine  to  the  contrary,  we  will  briefly 
reasons  for  reversing  the  decree  and  for 
ing  the  petition  to  l)e  dismissed.  a 

The  first  act  conferring  jurisdiction oaed 
courts  of  the  United  States,  to  adjodge  t 
to  land  of  the  foregoing  deacriptioo.  wai ' 
of  May  26,  1834.  and  applicable  to  landi  b 
within  the  State  of  Missouri  and  territia 
Arkansas.    By  the  5th  section  of  that^ 
was  declared  that  all  claims  within  i:a 
should  be  brought  by  petition  before  tbe 
trict  Court  within  two  years  from  tbe  BM 
of  the  act;  and  when  so  brought  befort 
court,  If  the  claimant,  b}'  his  own  oq^el 
delay,  faiknl  to  prosecute  the  came  to  1 
decision  within  three  years,  be  ibonM  be 
ever  iHured,  both  at  law  and  in 
that  no  other  action  at  common  lav^,  l>( 
ceeding  in  equity  should  ever  tbereaflfl 
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«ii<<tain(>d,  in  any  court  whateTcr  In  relfttUm  to 

•aid  claims. 

Bj  the  Act  of  1828.  sec.  6.  the  proviaioiMof 
dK  Act  of  1894  were  extended  to  the  Snperior 

C  urt  of  Florida,  with  some  mmlitications;  and 
amoog  othen  by  sec.  12,  that  any  claims  to 
hndi  wftbin  the  frarview  of  that  act  which 
•Jiould  not  Ix'  brought  by  petition  before  the 
proper  court  within  one  year  from  the  passing 
oTtteact:  or  which,  being  brought  before  the 
r^urt.  should  not  on  account  of  the  neglect  or 
'i*  lav  of  tlie  claimant,  be  prosecuted  to  a  Una! 
dn-lMoD  within  two  yean,  should  be  forever 
tnrml.  and  that  no  action  at  common  law  or 
in  equity  should  ever  thereafter  be  sustainiKi  in 
isyoonrt  whatever.  And  by  sec.  IS.  the  dc- 
nre  was  to  be  conclusive  between  the  United 
SiaiKS  and  the  claimant. 

The  Act  of  1830,  in  its  1st,  2d.  and  8d  sec- 
UoDs.  confirms  various  claims;  and  in  the  4th 
irciinn  decUres  tliat  all  the  remaining  claims 
wliich  had  been  presented  accordinLr  to  law  to 
ftrtain  boArds  of  commissioners  referred  to  in 
Ike  prevfoaa  seedona.  and  not  flnully  acted  on 
iy  Congress,  should  be  adjudicated  iind  tinally 
ftttled  upon  the  same  conditions,  restrictions 
lod  Kmftstlons,  fn  every  respect,  **  as  are  pre- 
icrit)e«i  hv  the  Art  of  Congress  approved  May 
S.  I(f29,  entitled  'An  Act  supplementar}'  to  the 
vmalads  providing  for  the  settlement  and 
SBofirrn  jtion  of  private  land  claims  in  FIf>rida."* 
The  Ian  law  of  is  also  entitled  an  act  to 
fvoride  for  the  stime  purpose:  It  is  supple- 
n*ntary  to.  and  in  effect  re  enaet.s  thr  Ihw  of 
IfiJb;  carrying  with  it  the  eniin  provit^ions  of 
tte  pRvious  statntee,  snve  in  so  far  as  previous 
psrts  of  them  were  modified  by  snl)sequcnt 
ttofiicting  provisions.  The  policy  of  Congress 
684*]  *vras  to  settle  the  claims  in  as  short  a 
tnne  as  practicable,  so  as  to  enable  the  govern- 
BBfOt  to  sell  the  public  lands;  which  could  not 
6e  done  with  propriety  until  the  private  claims 
vere  ascertained.  As  these  were  mai^  in 
Boaber,  and  for  largo  quantities,  no  cfiolce 
vss  left  to  the  government  hut  their  speedy  set- 
taMit,  and  aeverance  from  the  public  domain ; 
mA  htt  been  Ha  anxious  policy  throughout, 
a*  appears  from  almost  every  law  passed  on  the 
nbjecU  In  liSHi  the  time  for  filing  petitions 
Man  tlie  conrts  was  even  reduced  from  two 
T-  in.  to  one.  and  a  positive  bar  interposed  in 
of  failure.  This  policy  we  think  C'on 
:r*^  intended  to  maintain,  and  that  the  courts 
^  iloriila  had  no  jtiri'jdietion  to  receive  a  peti- 
uoD  for  the  contirmatiuu  of  an  incomplete  cou- 
ce^ion  like  the  one  before  as,  after  the  89tli  of 
May.  ISn. 

Some  stress  ha.s  been  placed  on  the  language 
finployt-<l  by  this  court  in  DeU*piruf9  oase  (15 
Prter«.  329);  and  on  which  it  is  8uppo««od  the 
xxirt  below  founded  its  decree  on  the  head  of 
;iirixiiriion.  There  an  amended  petition  had 
tx^n  fileil  after  the  expiration  of  a  year  from 
ibe  2titb  of  May,  1881,  and  the  que^stion  was 
rhether  the  defective  petition,  tiled  in  time, 

Slaved  the  bar,  and  it  was  held  that  it  had. 
•o  far  from  holding  that  no  bar  existed, 
Ite contrary  is  rather  to  be  inferred;  the  direct 
neither  decided  or  intended  to  be. 


F  r  r'./  rt-a.*'inx  xfateff,  tre  order  tJu  decret  of 
Af  :mvcrurr  Court  of  Ea»t  Florida  to  be  retertedf 


LLBWELLTN  PRICE,  Juh..  for  the  use  of 
Dahibl  W.  Qaulwt,  PWttlCf  mi  BrroTt 

«. 

MARTHA  A.  8EB8ION». 

BequMt  l»  iiif^nt  daughter— age— marrie^fe^ 
4«atk—hu9bamF9  righte. 

Where  a  testntor  lii  viscd  ctTtalti  pmiMTty  to  his 
infrtiit  (Iftunrhtrr.  to  In-  dcliveml  (ivtT  to  her  when 
Bh*'  Mhiuild  iii  iive  nt  the  uk«'  i  ljrtitcfii  yt-urs,  uiiil 
th«'  ilHUKhtf-r  lit  till'  aire  nf  si\t»><  n.  iiiurried  the 
executor  who  Imd  thi-  prinriiml  iiiiinaKfnient  of 
the  estate.  in\>\  |)<>s.>^  jmIou  of  the  proMTty  devlaod, 
hi-  iiiii>t  tir  (  Mii^idered  as  holdliiff  ii  as  executor, 

and  iioi  Its  hii^^biiud. 

Ttie  executors  hud  nn  jKiwcr  to  'lt'li\  «T  the  prop- 
erty to  the  dauKhtcr.  or  t«  her  Kuardiun,  or  to  her 
hu.xt)and,  ht  forctht-  happening  Of  the  oontlogencj 

uientlnnrd  in  tin-  will. 

The  law  of  the  State  of  MlM*ls,«ii>pl.  provldlnjr 
that  H  wlfcBhould  retain  hucIi  ptopt-rty  in  her  own 
riK'it.  notwithstandliiK  her  covertuns  having:  gone 
into  operation  before  the  davurliter  arrived  at  the 
a»fe  of  eifcrhteen  years,  the  distritiution  to  her  niimt 
he  eorisi<lered  to  have  been  made  under  that  law. 

The  pro|>erty.  tiierefore,  ouinot  be  responsible 

for  the  huhband'H  debts. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 

for  the  Southern  District  of  HIssisrippL 
The  facts  were  these: 

In  June,  1886.  Russell  Smith  died,  leaving  a 

will,  the  second  section  *of  which 
dircctetl  that  his  iust  dcl)t.s  and  limerul  ex- 
penses he  paid,  andf  that,  for  this  ptirposc,  the 
force  be  kept  to^rether  on  his  plantation,  Sylvan 
Yale,  and  prudently  managed  until  tlial  IHop, 
or  the  sul)sequent  one,  abmild  yield  a  fund  to 
pay  said  debts. 

The  third  section  bequeathed  to  his  step-son, 
William  D.  GritHn,  four  quarter-sections  of 
land,  and  seventeen  slaves:  and  continued  as 
follows:  "  which  proper^^  is  to  be  delivered  to 
the  said  William  D.  Griffin,  by  mv  executors, 
when  he  shall  arrive  at  the  age  of  twenty-one 
years;  and  should  he,  the  said  William  D.  Qrif- 
tin,  die  before  he  arrives  at  the  tige  of  twenty- 
one  years,  then,  and  in  ttiat  event,  the  afore- 
said properiy,  real  and  personal,  is  to  be  equally 
divificd  between  my  dear  beloved  brothers-in- 
law,  E.  J.  Sessions,  P.  W.  Defrancc,  W.  Le 
Defrance,  and  Charles  A.  DeArance,  provided 
they  be  living;  if  not.  then  it  is  to  revert  to  my 
estate  again,  to  be  disiKJsed  of  as  hereiualter 
provided. 

"4th.  I  give  and  bequeath  unto  my  dear  be- 
loved daughter,  Martha  Ann  Smith,  all  the  re- 
mafadng  balance  of  my  estate,  real  and  personal, 
not  mentioned  in  my  In^iuest  to  William  D. 
GrifBn,  and  should  he  and  the  others  before 
mentioned,  to  whom  the  said  legacy  was  to 
descen<l.  all  he  dead,  she  is  also  to  inherit  it, 
the  said  legacy  to  W.  D.  Griflin;  but,  at  all 
events,  the  property  is  to  be  kept  together, 
and  the  force  worked  on  the  plantation,  tutil 
my  said  daughter,  Martha  Ann,  arrives  at  the 
age  of  eighteen  years,  at  which  time  my  exec- 
utors are  to  deliver  over  to  her  all  of  the  prop- 
erty flrst  set  apart  for  her,  and  still  retain  the 
posseaxion  of  the  Iclthc  y  to  W.  I).  Griltin,  and 
not  deliver  it  to  her  if  he  lives  until  he  is  twenty- 
one  years  of  age;  and  if  he  dies,  the  mode  Is 
pointed  out  for  them  to  pursue.  Hut  should 
my  said  daughter,  Martha  Ann,  die  before  she 
■rrlvee  at  the  age  of  eighteen,  or  has  an  hefar  <tf 
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that  may  descend  to  her  from  the  first  t^acy 
(to  W.  D.  Orfffln).  i«  to  be  disposed  of  m  foT- 


her  own  body,  then  the  legacy  left  her,  as  also  '  of  Rtis^cll  Smith  piwntetl  their  account  to  th 

I  Probate  Court,  by  which  it  wa»  receiTed^  «x 
unlned,  allowed,  and  oiderad  to  be  reooided 
and  the  executors  were  discharge!  from  fxirtht^ 
accounting  with  the  court,  unJese  theiwfie 
cited  bj  parties  interealed. 

Tile  estate  was  made  Dr.,  $39,345  7» 

And  allowed  a  credit  of  13,636.1 


lows,  to  wit  ."  itc.  ikc. 

He  further  appointed  £.  J.  Sessions,  P.  W. 
Def ranoe.  John  Lane,  and  George  Selaer.  «xee- 

Utors;  and  John  Lane  ^uanlian  to  his  <liuirVj 
ter.  Martha,  the  defendant  in  error  in  the  prei>- 
ent  sail,  who  was,  at  that  time,  aboal  fottrteen 

years  of  nsf . 

On  the  25th  of  July.  1886.  the  will  wan  ad- 
mitted to  probate,  and  Ictt^  testamentary 
were  granted  to  three  r»f  the  executors,  viz., 
Sessions,  Lane,  and  8el»cr;  and  Laue  was  also 
appointed  guardian  to  the  child. 

On  ttic  Mth  of  May.  1838.  Se*«»ions.  to.srether 
with  b^imuel  Fernandis,  and  11.  Feruandis. 
executed  to  Price,  the  plaintiff  in  error,  two 
promissory  notes;  one  payable  eight  months 
after  the  Isl  of  May.  1838,  for  $2,34,').  11.  and 
the  other  payable  twelve  months  after  the  1st 
of  May.  183*8,  for  $2,401.16;  both  being  nego 
tiable  and  payable  at  the  otflce  of  the  Planters' 
Bank,  \'irk<-lnirg.  Mi^ -i--ipj)i. 

In  September^  lb3ti.  Sessions,  one  of  tlie 
626*1 execatorB.marHed  Martha.  *tbe  daugh 
ter  of  the  testator,  she  being,  at  that  tim^  about 
sixteen  yean  of  age. 

In  August.  18W^.  Price,  a  citizen  of  the  Ito* 
public  of  Texas,  and  suing  for  the  use  of  Oaul- 
ley,  a  citizen  of  the  Slate  of  New  Yorlc. brought 
suit  against  the  three  makers  of  the  notes  afore* 
said,  m  the  Circuit  Court  of  the  United  States. 

At  Novenibtr  Term,  Ibify.  he  obtained  a 
Ju%ment  against  the  whole  three,  and  in  De- 
cember following  issued  a  Jferi'/ooflW  apon  the 
Judgment. 

The  property  levied  upon  was  aoffsfed  to  re- 
main in  the  hands  of  the  ponsmsors.  upon  their 
executing  a  forthcoming  bond. 

In  1839,  the  Legislature  of  Mississippi  passed 
an  act  (Acta,  72).  the  22d  and  dSd  sections  of 
which  were  as  follows: 

Bee.  22.  Any  married  woman  may  Inn-ome 
seized  or  i>oa9eMed  of  any  property,  real  or 
personal,  by  direct  bequest,  demise,  gift,  pur- 
chase, or  distribution,  in  her  own  name,  and  as 
of  her  own  propertv ;  provided,  the  same  does 
not  come  from  ner  huslMnd  after  coverture. 

"  Sec.  23.  Hereafter,  when  any  woman,  po.s 
sesHed  of  a  property  in  slaves,  shall  marry,  her 
property  in  sudi  slaves,  and  their  natural  in- 
crease, shall  continue  to  her,  notwithstanding 
lier  (X)verlurei  and  she  shall  have,  hold,  and 
possess  tlM  same,  as  her  separate  proper^,  ex« 
empt  from  any  lialnlity  Cor  tJue  oebta  or  oon> 
tracts  of  the  husband." 

The  24th  section  gave  to  a  woman  who  be- 
came entitled  to  slaves  during  coverture,  the 
same  right  which  the  preceding  section  gave 
to  those  women  who  possessed  slaves  at  the 
time  of  marriage. 

In  January,  1840,  Sessions  and  wife  executed 
two  mortp;af,'e8i  one  to  the  Commercial  and 
Railroad  Bank  of  Vicksburg,  of  land  and  ne- 

Foes,  to  secure  $21,66i.l9,and  the  other  to  the 
lanters'  Bank,  of  other  land  and  n^roea,  to 
secure  $1,121.20. 

In  May.  1A40.  the  fortbcomtne  bond.already 
spoken  of,  was  forfcir       tlie  efTect  of  wlii<  h 
was  equivalent  to  a  judgment  against  principal 
and  sureties,  for  debt,  mterest  and  costs. 
On  the  28a  of  November,  1840,  the  executora 
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By  which  it  appeared  the  executors 

had  overpaid  $25.709.i 

In  January.  1843.  an  etlitu fieH  fnruu wmh 
I  sued  against  Sessions,  together  with  the  aecur 
ties  on  the  forthcoming  bond,  and  levied  upa 
the  land  and  negroes  wldch  wen  devised  t 
Martha  by  her  father. 

In  February,  lS4"i,  Martha  ciaiined  the  prj>{ 

Ecrty  as  her  own, and  'the  question  was  [*C2' 
rou^ht  before  the  court  below  on  tiM  vahdil 
of  8iud  claim. 

Upon  the  trial,  the  claimant  then  introduce 
John  Lane,  one  of  the  executors,  whose  oomp 
tency  was  objected  to  by  the  plaintifif.  but  wi 
permitted  to  testify  l)v  tlie  court.  Said  witnc: 
testified  that  £gberi  i.  Sessions,  one  of  the  d 
fendanta  in  the  above  named  fieri  fadaa.  hi 
acted  as  executor  from  the  time  he  qualifie<l : 
such. in  conjunction  with  the  two  oiiier  exea 
tors;  that  Egbert  J.  Sessions  had  taken chai| 
of  the  plantation  and  .slaves,  as  cxecnTors,  .■vt 
had  since  liad  the  actual  control  and  maoi^ 
ment  thereof,  tliat  the  possession  of  8emiof 
was  joint  with  the  other  executors,  and  thccc 
irol  of  the  slaves  was  given  to  him  by  the  oth' 
executors  as  a  matter  of  convenience,  af>  hi 
Sessions,  lived  on  the  adjoinitiir  plantatv-x 
The  witness  further  lesliticd  that  the  estate  < 
Russell  Smith  was  unsettled,  and  thai  there  si 
now  outstanding  debts  against  the  Cittate  < 
11u.s.slI1  Smith,  unpaid,  aroountini^  to  upw&n 
of  twenty  tliousand  dollars.  Witness  funb* 
testified  that  the  accounts  of  the  affairs  of  il 
estate  had  been  kept  and  renderrti  mostly  j 
Egbert  J.  S<  ssions,  the  witne.s>.  (Lane)  havit 
made  but  two  annual  settlements.  WiiM 
stated  that  he  had  rendered  accounts,  as  gtiar 
ian  of  claimant,  Martha  A.  Scssioos.  W 
neas  further  stated  tlutt  he  considered  £c!)< 
J.  Sessions  In  the  possession  of  the  property.! 
the  capacity  of  e\i  (  nt' ir  < »f  1!  Smith;Uu 
the  claimant  and  Egbert  J.  Seasiona  had 
married  In  1838;  that  said  Sesdona  was  dow 
tbe  pos-sossion  of  the  property  since  the  marri-i^ 
that  no  formal  act  of  delivery  of  th£  pnifM^ 
to  E.  J.  Sesstona,  bj  tbe  executors,  had  laki 
place  since  tlie  mami^  of  the  ckioumt  wii 
said  Sessions. 

The  plaintiff  proved  that  clalmaat  was  na 
about  twenty  years  of  aire.and  wn«!  "sixteen  vta 
of  age  at  the  lime  of  iter  marriage  with  i4 
Egbert  J.  Sessions,  which  waa  in  Seaiemhi 
1838. 

The  plaintiff  proved  by  John  Lant-  xh^i  I 
assented  to  the  execution  of  the  two  mortgaf 
above  named,  by  Seasiona  and  vhi^^tm  pcesa 
claimant. 

The  claimant  then  prove*!  that  the  dtit 
eoiimenU4id  in  said  mortgage  before  rafemd 
was,  as  she  liotieved.  in  renewal  of  debts  c« 
tracte<!  with  the  bank  by  Uuvsell  Smith  in  I 
lifetime,  the  ciaimant's  father. 

Said  John  liana  farther  proved  that  bewi 
a  director  in  one  of  the  banks  to  which  sil 
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mmigag«8  are  made :  that  be  bad  assisted  Ses- 
«ir)os  in  makiug  the  arrangement  wiiii  the 
bMk,  and  alao  assented  that  he  (Se'csions)  and 
rlihnant  should  morl^^age  the  property  to  the 

This  was  all  the  jNroof  in  the  cause;  and. 
tlierrapon,  the  ooQit  instructed  the  jury.  "  that 
'hi.-  [iroperty  devised  and  bequeathed  bv  the 
of  Kuasell  Smith  to  the  daunant,  Martha 
X.,  did  not  vest  In  her.  nor  was  she  entitled  to 

the  jvissession  of  it  until  ^hc.the  ♦claim- 
DHuit,  arrived  at  the  age  of  eighteen  years;  and 
lUboogh  she  married  the  defendant  In  tfaeexe* 

tulioQ  before  thnt  time,  the  title  of  the  prop- 
erty a>uld  not  be  vested  in  him  until  the  claim- 
«ot  attained  eighteen  years  of  age,  at  which 
•ime,  under  the  will,  she  became  entitled  to  the 
j^w*i»joa  of  it;  that  the  property  iu  contro- 
vcnv  is  a  chose  in  action,  and  could  not  vest  iu 
\>irT  hushiuu]  until  she  or  he  had  reduced  it  to 
[-»essiftn,  which  could  not  be  done,  by  the 
tt-rmg  of  the  will,  before  she  was  eighteen  years 
ifftpe.  If,  therefore,  when  the  Act  of  theMis- 
*i»«ppi  Legislature,  securing  to  married  women 
[heir  pioperty.  free  from  the  debts  of  their 
b'HJwujds  (which  went  into  effect  in  April. 

the  claimant  had  not  attaitted  the  age 
<^f  eighteen  years,  the  husband  had  no  legal 
r<inlf  in  it.  and  it  could  not  Ix-  subject  to  this 
«.\erutioa;  aud  if  they  believe  from  the  evi- 
dence that  the  possession  held  by  Egbert  J. 
S«»sions.oneuf  the  defendants  in  the  execution. 

held  as  executor  up  to  that  lime  jointly 
viih  the  other  executors,  such  possession  vested 
ia  him  no  legal  interest  by  his  marriage  with 
tte  dafmanl,  either  to  the  land  or  slaves,  or 
I'lher  personal  property. 
'To  which  instructions  of  the  court  the 
slnlfffexcepted,  and  rendered  this  his  bill  of 
ficf[>tu>ns  at  (he  time,  before  the  jury  retired 
Uom  the  1^, which  he  prayed  might  be  signed, 
nled,  eiin>lled,aDd  nude  a  part  of  the  record, 
tUch  fa  done  accordingly. 

"J.  McKlNLEY.  [SEAL.]" 

Under  theiehislractiona  the  jur;^  founda  ver- 
II'  ff»r  the  claimant,  and  to  review  thidroor* 
'ectness  the  writ  of  error  was  brought. 
!  Mr.  BgnSermn  for  the  plaint  In  error. 

I  Mr.  Cn'ff.'- 1. '?■■-!.■  for  the  defendant  in  error. 

Mr.  HetuUrmiit  referred  to  the  following  as- 
fpmeQt  of  enors  wMeh  had  been  filed  in  the 

5oart  bclovr: 

,  L  The  court  erred  in  ini»tructing  the  jury 
I  **l%at  the  property  devised  and  bec|ueathed 
fr  the  will  of  Kussell  Smith  tn  the  claimant 
tartha  Ann  did  not  vest  in  her  until  she  ar- 
lv«d  at  the  age  of  eighteen  yean. 

&  The  court  erred  tn  instrticting  the  jury 
'  "That  the  title  to  the  property  did  not  vest 
ci  Egb^  J.  Senlons  until  the  clumant  arrived 
4eijrh(een  yt^nrs  of  age." 
Jl.  The  court  erred  iu  instructing  the  jury 
"  Tlut  the  property  in  controversy  is  a  chose 
rr  action,  and  co\dd  not  vest  in  the  nusl)and  of 
lit  claimant  until  she  or  he  hud  reduced  it  to 
loaevion. 

I  4  Tlic  court  erred  in  instructing  the  jury 
*If.  when  the  Act  of  the  Mississippi  Legis- 
itidre.  securing  to  married  women  their  prop- 
9tf,  free  from  the  debts  of  their  htisbanos 
wWoh  went  into  effect  in  April.  1839).  the 
(liiutirit  had  not  attained  the  age  of  eighteen 
m^F^  the  hnateod  had  no  fagai  eatate  in  it, 

•  ■ 


and  it  could  not  be  subject  to  this  execu- 
tion." 

*5.  The  ootirt  erred  in  instructing  the  [*629 
jury — 

"If  they  believed  from  'the  evidence  that 
the  possession  held  by  Egbert  J.  Sessions,  one 
of  the  defendants  in  the  execittion.  was  held  as 
executor  up  to  ftat  linn  f  vlien  the  act  of  the 
Legislature  of  I^Iiasissippi, above  referred  to,  was 
paMed).  jointly  with  the  other  executots,  such 
possession  vested  in  him  no  legal  interest  bj  fals 
marriage  with  ttie  claimant,  either  to  the  land 
or  slaves,  or  other  personal  property." 

R.  The  court  instrocted  the  jniy  ctMitrary  to 
the  law  of  the  case. 

His  argument  then  proceeded  as  follows: 

Notwithstanding  that  Russell  Smith  died  in 
June.  1836,  and  his  daughter  Martha  married 
the  said  Egbert  in  September,  1838,  and  the 
Married  Women's  An  tiH)k  effect  on  the  15th 
April.  1839,  yet.  as  trom  the  proof  it  is  lo  be 
infernd  Alartha  was  not  eighteen  yean  old  till 
about  .June.  1840,  it  is  as-stimed  the  legacy  could 
not  vest  till  the  latter  date,  and,  therefore,  was 
property  acquired  to  her  after  the  Bald  statute 
took  effect,  and  was.  therefore,  secured  to  her 
by  the  3d  section  of  that  act,  which  is  as  follows : 

"That  when  any  women  during  coverture 
shall  become  entitled  to.  or  posjiessed  of  slaves 
by  conveyance,  gift,  inlieritunce.  distribution, 
or  otherwiw,  auch  slaves,  together  with  their 
natural  increase,  shall  inure  and  belong  to  the 
wife,  in  like  manner  as  is  above  provided  as  to 
slaves  which  she  maj  poeMta  at  the  time  of 
marrmge. " 

As  to  all  such  slaves,  she  is  entitled,  as  per 
sec.  2.  to  hold  them  as  her  property;  the  con- 
trol and  usufruct,  however, to  Ixslong  to  the  hus- 
band, agreeable  to  laws  heretofore  Tn  forcse. 

The  Superior  Court  of  Missi  ssippi  has  de- 
cided that  this  statutory  estate  of  a  married  wo- 
man is  not  the  sole  and  leparate  estate  knd  wn  to 
the  common  and  chancery  law :  that  the  latter 
may  still  be  created,  thoiu;h  the  statute  has  not 
created  inch  estate,  but  hat  only  secured  per- 
sonal property  to  a  married  woman,  in  the  same 
way  landbs,  in  her  own  right,  were  secured  to 
her  tA  common  law.  (9  Soiede  A  HaTshall'a 
Rep.,  ler,.  .170.) 

We  maintain: 

Ist.  That  b7  the  will  of  Russell  Smith  the 

legacy  to  his  daughter  Martha  vested  on  the 
instant  of  his  death,  and  |)o8session  only  was 
deferred;  and  her  marriage  with  Egbert  J.  8es- 

fiions  inve-fcr}  him  with  a  right  of  property  in 
said  legacy',  subject  only  lo  like  ptisi  pone  men  t 
of  possession.  (4  Hen  &Mun.,411;  4  ('aU  n, 
Rep.,  321;  1  Ilov^.  Miss.  Rep.,  5«3.  504;  3 
How.  Miss.  Rep.,  312.  395,  39ti;  1  Wash.  Va. 
Rep.,  30.) 

That  to  fix  a  husband's  right  of  property  to 
a  legacy  accruing  to  his  wife,  either  before  or 
during  coverture,  it  is  not  necessary  he  should 
reduce  it  to  possession.  (8  How.  Miss,  Rep., 
895.  396;  4  How.  Miss.  Rep..  214.) 

Especially  is  this  true  of  a  legacy,  the  jiokm  s- 
sion  of  which  is  *iK)stponed  by  the  will  1*<>30 
by  which  the  husbanti's  right  to  reduce  lo  pos- 
session is  delayed.    (4  Hen.  &  Mun.,  411.) 

2d.  The  court  below  erred  in  charging  the' 
jury  that  "the  property  in  controversy  is  a  chose 
in  action,  and  could  not  vest  in  her  husband 
until  he  or  she  had  reduced  it  to  possession, 
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which  could  not  be  done  by  the  tenns  of  the 

w'li  until  slip  was  eighteen  years,"  and.  there 
fore,  ihui  the  title  could  uot  vest  iu  husband, 
«fec..  ill)  after  wife  was  eighteen. 

Whatever  question  may  be  made  of  what 
constitutes  a  chose  in  action,  whether  it  may  be 
property  out  of  possi'ssion  or  ouly  h  right  to  re- 
oover  money  due  by  contract,  by  iort,  it  is 
msDlffat,  from  the  state  of  facts  In  thfs  ease, 
these  slavf's  wern  not  (in  relation  to  EglM-ri  J. 
deasions),  in  any  aeaae,  a  chose  in  action,  lie 
had  the  actual  and  controlling  poaaeaiton  of  the 
shivcs  from  the  time  of  mama^.  And  the 
right  to  them,  which  vested  in  him  by  virtue  of 
the  marriage,  concurring  with  his  actual  pos- 

si'ssinn,  ;)rc'clutles  tht-  possibility  tliaf  these 
slaveb  were,  to  him,  chosts  in  ucliou.  liimself 
was  the  eieontor— whom  could  he  sue?  Both 
title  nnd  posRcssion  were  his  own — for  what 
could  he  mc'i  True,  be  had  a  right  to  account 
with  the  Prolmte  Court  for  his  uministration, 
but  he  neither  could  fue,  or  be  sued,  for  these 
hlavea.    (See  1  How.  Miss.,  Rep.,  5^,  564.) 

8d.  The  court  erred,  also,  in  InstnietiDg  the 
jury  that  if  Egbert  J.  Scs-sions  had  pos9e<«jon  of 
the  slaves  levied  before  hiii  wife  was  eighteen 
years  old,  such  possession  could  only  be  as  ex- 
ecutor, and  could  not  invest  him  with  the  nec- 
essary possession  to  fix  his  marital  right  in  the 
property. 

If  pofisesaion  of  a  wife's  legacy  be  postponed 
by  the  will,  the  husband,  it  is  true,  cannot  be 

entitled  to  recover  it^  |  >>  >  ion;  but  for  that 
same  caune  hia  marital  right  to  the  l^acy  shall 
not  be  prejudiced.  (4  Hen.  A  Mnn..  411:  8 
How.  Miss.  Rep.,  313;  1  Wash.  Va.  Rep.,  30.) 

Now,  by  the  laws  of  Mississippi,  wnere  a 
will  does  not  otherwise  appoint,  executors  and 
adinini'-irntors  -ati'  1»ound  to  pay  over  legacies, 
or  make  distritiutiou.  twelvemonths  after  let- 
ters granted.  (liev.  Oo.,  How.  A  Hutch.»  p. 
406.  sees.  70.  71.) 

Tlis  executors  had  this  estate  in  administra- 
tion from  testator's  death,  in -June,  1836,  till 
Martha  Ann  married  E  .1.  Session.^  (one  of  the 
executors)  in  Septctiiher,  iy34i,  two  years  and 
three  months  in  all. 

But  for  the  provision  of  the  will,  that  the 
slaves  should  be  kept  together  till  the  legatee, 
Martha,  should  arrive  at  eighteen  years  oi  age, 
the  law  would  have  terminated  the  executor's 
right  of  possession  more  than  a  year  before  the 
marriage. 

It  was  not,  therefore,  in  right  of  their  legal 
office  of  executors  Ihat  the  poaKsrion  was  then 

hfld.  but  by  the  appointment  of  the  will  only. 
The  husband,  therefore,  had  all  the  possession 
68 1«}  of  this  *  vested  k  g  ic  y  at  the  time  of  bis 
mnrriage  of  which  the  leiary  was  capable;  and 
the  law  required  nothing  more  of  him  to  perfect 
his  title itffw  mariti.   (8  How.  Hiss.  Rep. ,  818.) 

Two  months  after  Egbert  .T.  Sef»8ioi!<^'  mar- 
riage this  Judgment  was  obtained  aj^ainst  turn, 
winch,  hy  iCe  statute  of  Mississippi,  binds 
property,  ]K>rsonal  as  well  as  real,  from  its  date. 
(Uev.  Co.,  Uow.  «fc  ilul€h..  p.  621;  6  How. 
Rep..  562,567.) 

Bnt  if  we  are  mistaken  in  ;ill  the  preceding 
still  the  charge  of  the  couri  and  the  venlict  of 
the  jury  would  be  wrong;  because,  if  the  title 
to  the  property  was  in  the  wife,  the  usvifruct  for 
life  is,  by  the  statute  of  1839,  reserved  to  the 
husband,  and  that  his  life  estate  would  tie  aub- 
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iect  to  execution  for  his  debts.    (6  How.  Mna 
Hep..  0(52;  2  Munf.  Hep..  5<)1 ;  4  How.  Mte 
Hep..  230;  2  How.  Miss.  Rep-.  38,) 
Mr.  OrUtMdM,  for  the  defendant  in  «mr, 

insisteil — 

1.  That  the  property  devised  was  not  folly 
vested  in  her  till  aheairivad  at  (heafe  of dgbtp 

een  years. 

2.  That  whatever  right  or  interait  ni^t 
have  IxH'n  previously  vested  in  her  by  the  » 
she  had  not,  nor  was  she  entitled  to,  seidn  or 
possession  of  the  land  or  daves  beforedie  at- 
tained that  age. 

And,  therefore,  aa  ahe  did  not  attain  it  until 
after  ber  marrian.  and  after  the  passage  of 

said  act.  the  provisions  of  thru  .irt  :ipply!o  Hri'l 
protect  the  land  and  slaves  devised  tu  tier  f  n>iu 
the  debts  of  her  hnabaiid  and  from  the  execu 
tion  in  qne  tion;  and,  consequently,  that  Kil  l 
verdict  and  judgment  are  correct,  and  uugU; 
to  be  affirmed. 

Mr.  Crittenih  n  said  that  this  c&.se  strikingly 
illustrated  the  wisdom  of  the  law  of  MLbso^sippi. 
wbkdi  was  emphatically  called  "a  woman'fe 
law."  The  executor  married  the  daughter  at 
the  age  of  sixteen,  and  the  honeymoon  was 
scarcely  over  when  an  execution  came  to  sweep 
away  all  that  hati  been  provideti  for  her  future 
comfort.  The  only  inquiry  is.  whether  the 
legacy  was  vested  or  not.  Suppose  she  had 
died,  would  the  husband  have  had  it?  K<a  so, 
because  it  was  to  be  applied  to  charitable  pot- 
jKwes.  If  payment  was  only  postponeyi.  tb- 
law  would  consider  it  aa  a  vested  legacy,  but 
the  conaequenoea  of  a  -vested  legacy  do  liot  fol- 
low here;  therefore  it  cannot  be  bo.  The  de 
vi»e  over  ahows  tliat  it  was  uot  the  intention  of 
the  testator  that  the  legacy  shootd  vest  imme- 
diately,  and  hi.';  intention  must  be  the  guide  tn 
the  construciioD  of  Ids  will.  It  is  true  that 
Ghanoery  inclines  to  consider  legacies  as  veiled, 
when  it  is. doubtful,  but  all  agree  that  every 
thing  mtist  give  way  to  the  intentioQ  of  the 
testator,  to  asccrtun  which  is  the  object  of  all 
rules.  Ill  tills ca.se thcinten tion isclear.  Tbere 
is  a  prewui  gift,  but  the  legatee  is  not  to  com* 
into  possession  till  the  age  of  eighteen,  and  ia 
the  mean  time  the  executor  i.^to  nave  it,  who  is 
directed  how  to  apply  it.  Again,  if  the  legacy 
vested  and  she  had  died  before  reaching  the  agt^ 
of  eighteen,  it  would  have  gone  to  her  penooii 
♦representatives,  but  the  will  giVes  it  [*639 
another  direction.  (1  lioper  on  J.rijji  i**,  37?^. 
et  aeq,;  3  Vesey,  286,  1  Merivale,  438, 
428  ;  8  Vesey.  547;  2  Merivale.  368,  884.) 

The  rule  i.s,  that  wh(  re  interest  on  .n  legacr 
is  given  to  a  l<^atee,  courts  are  inclined  to  coa- 
sifler  it  aa  a  veatod  legacy,  alUiough  the  pay- 
ment may  be  postponed  t  >  ;i  fut  ire  tinae;  but 
here  the  jprottts  were  to  go  to  the  executor,  sfi«l. 
in  case  of  the  death  of  toe  legatee,  tbepio|Mitr 
was  to  go  in  another  dirr  cf  km  than  to  her  nat 
tiral  heirs.  Was  it  witiiin  the  protectioo  of 
law  of  MInlflBippi?   The  law  may  be  iasfUfi- 
ciallv  drawn,  but  its  object  i*  »n>nr»'nt.  WIko 
it  allows  a  woman  to  acquire  and  hold  aepsrji^ 
property,  it  i.s  c  ii  nvident  to  saying  that  it 
Tint  be  rc^pou.nible  for  the  debts  of  thchusbawi- 
iiut  It     siud  by  the  otlier  side  that  the  hosbsad 
had  at  least  an  estate  for  life  in  the  sla^ 
and  that  this  estate  was  properly  liable  to  ex^ 
cution  for  his  debts.    But  the  act  savs  that  br 
la  to  have  the  diradioa  and  control  of  tbem 
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durioi;  coverture,  and  how  can  this  be  complied 
witb  if  they  are  removed  out  pf  it  bj  being  sold? 
If  this  were  ao.  the  intentionB  of  the  L^sislature 
rTTTiId  always  be  defeated.  There  arc  no  re 
strictioni^  :ls  to  time  or  place,  and  thej  might  be 
kM  for  I  went^'  or  thirty  yean  If  the  husband 
coolinneil  u.>  live  so  long  and  r*-niovp(l  to 
M>me  dutt^t  place  from  whirti  tlie  woniau, 
when  a  widow,  would  find  it  impossible  to  re- 
claim them.  Was  this  what  tlit-  Lfgislatiirc 
meant?  All  that  they  iiileuded  to  provide  for 
was  that  the  busbund  should  have  a  control 
over  them  for  safe  keepine.  They  intended  to 
carry  out  tlidr  idea  plainly,  without  reference 
to  technical  rules  or  contingent  legacies.  It  has 
been  said  that  the  husband  oecamc  vested  with 
the  property  before  the  passage  of  the  act ;  but 
the  counsel  confounds  his  possession  as  execu- 
tor wiih.  that  as  husband.  A  case  has  been 
died  from  Virginia,  saying  that  where  a  re- 
traitjder  iu  slaves  belongs  to  a  wife  the-hltttMmd 
ita&  a  vested  right.  But  this  is  peculiar  to  Chat 
fltite  eod  aiisee  from  her  local  laws.  In  Een- 
turkj  slaves  are  real  property  for  some  pur- 
poiea,  and  personal  for  others.  The  common 
law  hiu  not  been  the  woman's  friend.  Society 
us  placed  her  in  a  higher  position  than  the  law. 
loder  a  llaitering  pretense  of  unity  Ijetweeu 
liiitliiind  and  wife,  the  woman  has  beenoonsid- 
er»^  as  ftriTiiliilaii'd,  stripped  of  her  prop<'rtv, 
isd  in  wiil<  vvImmhI  allowed  only  a  sicauty  pit- 
;  .i<ei-  of  i  ln  .  I  ry  property  which  she  maj  have 
bfiiu^hl.  Thi.s  law  of  Jnssissippi  is  a  wise  and 
jusi  Ihw.  and  vvc  hope  it  will  receive  such  a 
coostnictiou  as  will  carry  out  the  benign  inten 
tiotts  of  the  Legislature.  Sessions  was  not  mar- 
ried when  the  debts  were  contracted,  and  no 
iEjtistice  is  done  to  his  creditors  by  refusing  to 
tpfily  his  wife's  property  to  the  pa^meat  of 
tficK  debts.  * 

Mr.  FIendtr."on,  in  reply  and  conclusion,  re 
itmd  to  Koper  on  Legacies,  403,  to  show  that 
a  deviie  over  upoo  a  contingency  does  not  pre* 
t«nt  a  Icgacv  from  vesting.  The  husband  here 
033*J  cJuins  to  *hold  as  executor  after  his 
fimeiloiM  ae  executor  have  ceased.  The  dis- 
tinrtion  between  the  choses  in  action  and  prop- 
env  of  a  wife,  is  clearly  pointed  out  in  a  ilow- 
ara'sMias.  Rep..  395.  The  courts  in  Mississippi 
sarthat  the  right  of  the  husband  is  perfect  with 
nui  reducing  them  into  possession.  How  can 
property  in  possession  bo  a  chose  inaction? 
Sessions  had  these  slaves  in  possession,  and  ha« 
\htm  nuw^.  He  undoubtedly  had  a  life  estate  in 
them.  The  case  is  badly  brought  up,  because 
the  verdict  of  the  jury  includes  both  land  and 
slaves.  In  Musissippi  property  taken  in  execu- 
tion may  be  replevied,  but  this  will  not  apply 
to  hind.  The  statute  only  meant  to  put  a 
wife's  personal  propeity  in  the  same  condition 
where  the  common  law  places  her  real  estate, 
fiat  the  liie  estate  of  a  husband  in  lands  may  be 
■obL  The  statute  gives  to  the  husband  the* use 
and  control  of  the  ^\ife's  slaves  iw  long  as  he 
lives,  and  coQsequeotly  she  can  have  no  benefit 
from  Uiem  under  any  oonstmction  of  H. 

Jfi».  Jwaiu  Cat&on  delivered  the  opinion  of 
theoooft: 

The  question  arising  on  tlie  charge  of  the 
Circuit  Court  is.  What  inlerest  hail  the  hus- 
band (Seaaions)  in  the  property  in  conlroven>y 
St  the  time  it  Was  leviea  on  for  hisdebu?  If  i» 


had  any  subject  to  execution,  it  was  acquired 
by  the  marriage  with  his  wife  as  owner.  Her 
right  depended  on  the  will  of  her  father. 

Kussell  Smith  died  in  1836.  in  the  State  of 
Mississippi,  leaving  a  Ia.st  will  and  testament, 
duly  proved  in  Warren  County  (27tli  .July, 1836), 
leaving  E.  J.  Sessions,  P.  W.  Defrance,  John 
Lane,  and  George  Selser  his  executors ;  and  also 
leaving  John  Lane  testamentary  guardian  to  the 
testator's  only  child,  Martha  Ann  Smith.  Sos 
Jsions,  Lane,  and  Selser  qualilled  as  execuiors. 

The  testator  first  provided  that  his  debts 
should  be  paid  by  the  proceeds  of  crops  from 
his  plantation,  and  that  the  force  should  be  kept 
together,  until  the  crops  paid  the  same*  not  ex- 
ceeding two,  however. 

He  next  gave  to  his  step  son,  William  D. 
Griffin,  a  section  of  land,  and  various  slaves,  to 
be  delivered  to  this  deviliee,  when  he  arrived  at 
the  age  of  twenty-one  Tears:  But  should  he  die 
before,  then,  ana  in  tnaf  evi nr  rjic  property, 
real  and  personal,  was  to  be  divided  between  £. 
J.  Sessions,  P.  W.  Defrance.  W.  Le  Defrance 
and  Charles  A.  Defrance,  provided  they  should 
be  living— if  not,  the  property  to  revert  to  the 
estate  to  be  disposed  of  as  thereinafter  provided. 

2.  All  the  remaining  balance  of  the  estate, 
real  and  personal,  is  devised  to  the  daughter, 
Martha  Ann  Smith — and  should  all  of  the  dev« 
isces  mentioned  in  the  first  clause  be  dead  be- 
fore William  I).  GrifHn  attained  twenty-one 
years  of  age,  then  the  whole  estate  was  to  be  in- 
herited by  said  Martha  Ann.  "But  at  all  events 
(says  the  will)  Uic  property  is  to  be  kept  together 
and  the  force  worked  on  *the  planta-  [*634 
tion  until  my  said  daughter  MarlLba  Ann  arrives 
at  the  age  of  eighteen  years;  at  which  time  my 
executors  are  to  deliver  over  to  her  all  of  the 
property  first  set  apart  for  her,  and  still  retain 
the  possession  of  the  legacy  to  W.  D.  Griffin, 
and  not  deliver  it  to  her  if  he  lives  until  he  is 
tweaty-one  years  of  age."  The  proceeds  of  the 
crops  were  to  be  Invested  in  young  slaves,  in 
the  meantime.  • 

If  the  daughter  should  die  before  she  arrive 
at  the  age  of  eighteen,  or  had  an  heir  of  her 
body,  then  llie  legacy  left  her  (and  that  left  to 
Grilhn  also,  if  v^ed  in  her),  are  directed  to  be 
disposed  of  otherwise^ln  clwrities.  &c. 

At  alwut  sixteen  years  of  age  Martha  Ann 
married  Egbert  J.  Bei»6ions,  one  of  the  execu- 
tors, who  had  the  principal  management  of  the 
e*<tntp,  and  possession  of  the  property.  For  the 
atUlitioual  facts  we  refer  to  the  statement  of 
the  reporter.  On  this  proof  the  court  instruct- 
ed the  jury,  "Hint  the  property  devised  and 
beoueathed  by  itie  will  of  Rtissell  Smith  to  the 
clamiant.  Martha  A.,  did  not  vest  in  her,  nor 
was  she  entitled  to  the  possession  of  it  until  she, 
the  claimant,  arrivc<l  at  the  age  of  eighteen 
j^ears;  and  although  she  married  the  defendant 
m  the  execution  oefore  that  time,  the  title  of 
the  property  could  not  l)c  vested  in  him,  until 
the  cluiinaiit  attained  eighteen  years  (^f  age,  at 
which  time,  under  the  wUl,  she  lx>came  entitled 
to  the  possession  of  it;  that  the  property  iu  con> 
troversv  is  a  c  hose  in  action,  and  could  ni>t  vest 
in  her  husband  until  she  or  he  bad  reduced  it 
to  possession,  which  could  not  be  done,  by  the 
terms  of  the  will,  before  she  was  eighteen  years 
of  age.  If,  therefore,  when  the  Act  of  the  Mis- 
sissippi Legislature,  si-curing  to  married  women 
their  propraty,  free  from  the  debts  of  their  hus- 
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bands  (which  went  into  effect  in  April,  1839). 
the  claimant  had  not  attained  the  age  of  eight 
een  years,  the  husband  had  no  legal  estate  in  it, 
and  it  could  not  be  subject  to  this  execution; 
and  if  they  believe  from  the  evidence,  that  the 
possesj<ion  bold  by  Egl>ert  J.  Sessions,  one  of 
the  defendants  in  the  execution,  was  held  as  ex- 
ecutor up  to  that  time  jointly  with  the  other 
executors,  such  possession  vested  in  him  no  legal 
interest  by  his  nmrriage  with  the  claimant, either 
to  the  land  or  slaves,  or  other  personal  proper 

ty." 

As  the  legacy*  was  outstanding  at  the  time  of 
the  marriage,  the  title  was  in  the  executors, 
subject,  first,  to  the  payment  of  debts;  and  then 
the  claim  of  the  devisee:  but  on  the  contingen- 
cy, that  until  the  daughter  arrive  at  eighteen, 
or  had  an  heir  of  her  liody,  she  should  in  the 
mean  time  take  nothing  more  than  a  support; 
and  this  whether  shu  married  or  not,  for  a  mar- 
riage was  contemplatetl  as  possible  before  the 
age  of  eighteen,  as  the  becoming  a  mother  be- 
fore wjis  provided  for,  so  that  the  child  might 
take  through  the  mother. 

We  think  it  is  free  from  doubt  that  the  exec- 
utors had  no  power  to  deliver  possession  of  the 
properly  devised  to  the  daughter  before  either 
of  the  contingencies  above  occurred;  and  that 
an  attempt  to  do  so,  either  to  the  guardian,  or 
635*]to  the  husband,  would  have  bcen*void, 
because  in  violation  of  the  manifest  intention 
of  the  testator.  It  follows,  that  until  the  wife 
arrived  at  the  age  of  eighteen,  or  had  an  heir  of 
her  body,  the  husband  could  only  hold  posses- 
sion as  executor.  Had  he  died  before,  then  we 
think  it  clear,  the  wife  would  have  taken,  and 
not  the  perstmal  representative  of  the  husband, 
as  the  executors  could  not  assent  in  his  behalf 
to  the  vestiture  of  the  legacy  in  possession. 
Provisions  in  wills,  that  the  executors  shall  re 
tain  the  property  devised  until  the  devisee  is  of 
lawful  age;  and  postponements  to  later  periods, 
are  of  common  occurrence;  the  executors  hav- 
ing assumed  the  trust,  are  held 'to  its  execution 
— on  their  respDUsibility  and  prudence  the  tes- 
tator relied,  and  not  on  future  husbands  that 
y»)ung  and  orphan  daughters  might  marry;  nor 
on  guardians  selected  by  indiscreet  and  incom- 
petent minors.  Tlurse  evils  are  loo  prominent, 
and  have  too  long  employed  the  anxious  cart's 
of  prudent  testators,  for  this  court  to  lend  its 
sancticm  in  any  degree  to  impjiir  the  guards  in 
ter|M)sed  by  wills,  whereby  tlie  rights  of  posses- 
sion and  enjoyment  are  withheld  from  devisees. 
As  the  testator  could  have  cut  them  off  alto- 
gether if  he  would,  there  is  no  ground  for  com 
plainl  reco'^nized  in  courts  of  justice:  And  yet 
less  ground  for  complaint  is  there  in  a  case  like 
the  present,  where  an  individiial  creditor  of  the 
husband  seeks  to  defeat  the  plain  provisions  of 
the  will,  by  an  assumjjtion  that  the  marital 
rights  superseded  the  executorial  (bities,  and 
conferred  a  power  to  deliver  possession,  which 
the  will  expressly  prohibited. 

Mrs.  Sessions  attained  the  age  of  eighteen  in 
June,  1840.  In  April,  1839.  the  Act  of  Missis 
sippi  tot)k  effect,  by  which  it  is  provided,  that 
when  any  woman  possessed  of  property  in 
slaves  shall  marr}',  her  property  in  such  slaves, 
and  their  natural  increase,  shall  continue  to 
her,  notwithstanding  her  coverture;  and  she 
sliall  have,  hold,  and  possess  the  same,  as  her 
separate  properly,  exempt  from  any  liability 
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for  the  debts  or  contracts  of  the  husband:  And 
when  any  woman  during  coverture  shall  be- 
come entitled  to.  or  posse8.<*ed  of.  slaves  by  con- 
veyance, gift,  inheritance,  distribution,  or'oiher 
wise,  such  slaves  shall  inure  and  belong  to  the 
wife  in  like  manner,  as  is  above  pnivitk^.  a«  to 
slaves  which  slie  may  possess  at  the  lime  of 
marriage. 

As  the  right  of  distribution  in  this  case  wig 
|X)stponed  until  after  the  Act  of  1839  took  effect, 
the  wife  could  only  take  the  slaves  exempt 
from  the  husband's  debts;  we  say  could. h«:*us« 
it  does  not  appear  thai  the  executors  of  Russell 
Smith  have  assented  to  the  legacy  and  delivered 
possession  to  the  legatee,  Martha  Ann. 

Withotit  mying  more,  ice  are  (if  opinion  the 
eJuirge  of  Oit  Circuit  Court  to  Ute  jury  %ta»  projh 
er,  aiid  that  the  judgment  mutt  be  affirmed. 
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•W.  AND  D.  H.  DAVIESS  et  al..  [•eSG 
Ptaintiffa  in  Error, 

9, 

JOHN  H.  FAIRBAIRN  et  al..  Uein  of 
Mary  E,  Fairbairn,  Deceased,  Defendanti 
in  Error. 

Incorporation  of  prior  into  tvbtequent  *tatute»— 
Virginia  late  of  acknowledgment  of  deed*. 

In  afflrmatlve  Bt*tut<>».  such  part«  of  the  prior  « 
may  be  lncori>orat<'d  into  the  «ul>»e<iufnt  fiatute, 
as  consistent  with  It,  must  be  oonsluere*!  in  force. 

If  B  subsequent  statute  he  not  repugnant  In  tU 
Its  provisions  to  a  prior  one,  yet  If  the  later  statute 
clearly  intended  to  prescritM?  the  only  rulea  whtck 
8hould  grovern.  it  rejH'als  th(*prior  one. 

Under  the  application  of  these  rule*,  the  l*«  of 
VlrRinia  paswHl  in  17(6.  authorizinir  the  raayorof 
H  city  to  tnlie  the  acknowh*djfnu'nt  of  a  frmr  r-trrrf 
to  a  deed,  is  not  repealed  by  the  Act  of  Wfft.  or  tiut 
of  17H6. 

THIS  case  was  brought  up  by  writ  of  emr 
from  the  ClrcuU  Court  of  the  United 
States  for  the  District  of  Kentucky. 

It  was  an  ejet;tment  brought  by  the  heir*  of 
Mary  E.  Fairbairn.  to  reco%'er  a  half  acre  kt  hi 
the  city  of  I^uisville.  designated  <»  the  old 
plan  as  number  22.  and  on  the  newpkoH 
number  31. 

There  were  many  questions  in  the  cm,  bit 
as  the  opinion  of  the  court  turned  upon  a 
point,  it  is  not  necessary  to  stale  any  exre^f* 
that  one. 

On  the  12th  of  March.  1811.  Mary  E.  Mr 
bairn,  being  the  wife  of  Thomas  H.  Fairbafa*. 
and  the  owner  of  the  lot  in  controversy,  sabjecl 
to  the  dower  interest  of  her  mother,  united  wtk 
her  husband  and  mother  in  executing  aded 
for  the  premises.  She  then  reslde<l  in  thed^ 
of  Baltimore.  It  was  alleged  by  her  chiktaVB 
and  heirs  that  this  deed  was  incompclcat  fe> 
pass  her  interest,  being  improperly  execaled. 

They  therefore  brought  an  ejecimcBt  to  it- 
cover  il. 

The  deed  was  as  follows: 

'•This  indenture.made  this  12th  dajof  Hafdk. 
in  the  year  of  our  Lortl  181 1,  between  Btaifatffc 
Henry.  Thomas  H.  Fairbairn.  and  Maria,  m 
wife  (daughter  and  heiress  of  Daniel  HeBir, 
deceased),  of  the  city  of  Baltimore,  in  tbeSt«'^ 
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of  Xarjland.  of  the  one  part,  aod  Dr.  Richard 
Fcrjnison,  of  the  town  of  Louisville,  iti  the 
County  of  Jefferson  and  State  of  Kentucky,  of 
the  other  part,  witncsseth:  that  the  said  Eliza 
betb  Henry  and  Thomas  H.Fairbaim.and  Maria, 
his  wife,  for  and  in  consideration  of  the  sum 
of  eight  hundred  dollars,  current  monev  of  the 
United  States  of  America,  to  the  said  Thomiis 
H.  Fairbalrn  in  hand  paid,  at  and  before  the 
execution  of  these  presents,  the  receipt  whereof 
'  litriby  acknowiedued.  the  snid  Elizabctli 
UeuT,  as  tenant  in  dower,  bath  alienedt  re 
Intra  and  conflnned,  and  hy  these  preaenta 
dofh  alien,  rr  ^  iiiid  confirm:  and  the  said 
Thomas  H.  Fairbairu  as  tenant  by  the  curtesy, 
•nd  the  add  Maria,  bla  wife,  as  tenant  fn  fee- 
emple.  have  granted,  bar  gained,  sold,  cnnvcyed, 
released,  and  con  firmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  release,  convey,  and 
LX>nfimi.  nnto  ih<'  said  Richard  Fergu«<on,  his 
637*]  heirs  and  aii&lgns,  forever,  a  *certaia 
lot  of  land,  with  all  the  appurtenances,  situate, 
.in^'.  find  being  in  the  town  of  T.ouisville 
i^'ort^Mud.  and  known  on  the  plan  or  map  there- 
of by  the  number  ninety-one  (91).  oootaining 
half  an  acre,  be  the  same  more  or  less,  on  Main 
Street,  adjoining  the  northwardly  side  of  the 
half  acre  lot  whereon  the  said  Ferguson  now 
fires,  and  between  the  same  and  M&in  Street : 
to  have  and  to  hold  the  said  half  acre  lot 
QumlkT  nincty  on«',  with  all  the  aj)purtenan- 
CCS.  unto  the  said  Richard  Ferguson,  his  heirs 
ud  a-ssigns,  to  his  and  their  only  proper  use 
.r.il  beh(K)f  forever.  And  the  said  Thomas 
U.  Fairbalrn,  and  Haria,  his  wife,  do  covenant 
aad  afree.  Co  and  with  the  MidRletiard  Fcrgu- 
wr,.  and  his  heirs  and  assigns,  that  they,  the 
uid  Thomas  and  Maria,  will,  and  their  heirs, 
oecuton.  and  administrators,  shall,  warrant 
uri  forever  defend  the  said  lot  of  land  num- 
bered ninety  one.  with  all  the  appurtenances, 
unto  the  said  Richard  F^rfosoD,  bis  heirs  and 
a&sigB«,  against  all  and  every  person  or  persons 
whatsoever  lawfully  claiming  or  to  claim  the 
lune. 

"In  witD^s  thereof,  the  said  Elizabeth  Henry, 
Thomas  H.  Fairbairn,  and  Maria,  his  wife,  have 
hereto  set  their  hands  and  seals,  on  the  daj  and 
year  fint  written 

Elizabkt 

Thomas 

Maria  Ei. 

"Signed,  sealed,  and  delivered,  in  presence  o  — 
"Edw'd  Johnston, 

*'  J  so.  HAMOROrB. 

*•  Hbtrt  Patsok, 

*'CuTu.  Brij.iTT, 
"  Thomas  Leotkk." 
"BftltinKHPe  Coonty.  8tate  of  Man  land,  set : 

"  Be  it  known  and  rcmemberecl.  that  on  this 
12Ui  day  of  March,  Ibll,  Elizabeth  Henry  and 
Thomas  H.  Fairbairn,  aod  Maria,  his  wife,  par- 
"ies  to  the  within  and  foregoing  deed  of  convey 
iiic^  to  Dr.  Richard  Ferguson,  come  in  their 
proper  person  before  me.Iulward  Johnston. may- 
or of  the  city  of  Baltimore,  in  the  State  aforesaid, 
and  signed,  sealed  and  delivered  hh'uI  deed  of 
conveyance,  as  and  for  their  voluntary  act  and 
defd;  and  the  said  Maria,  being  privately  ex 
anuneil  by  me  out  of  the  presence  and  hearing 
of  her  said  husband,  did,  of  her  own  free  will 
tad  consent,  again  consent  to  and  acknowledge 
Ibsvdd  deed  of  conveyance  as  and  for  her  act 
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and  deed,  the  same  bein^  shown  and  explained 
to  her;  and  also  relinquished  and  relea-sed  all 
her  right,  title,  interest,  and  estate,  and  fee,  of. 
in,  and  to  the  lot  of  land  number  91,  with  all 
the  appurtenances  by  the  said  deed  convejed, 
or  intended  to  be  conveyed. 

"  In  testimony'whereof .  1  have  hereto 
set  my  hand,  and  caused  the  corporate 
[h.  8.J  seal  of  the  city  of  Baltimore  to  be  here- 
unto affixed,  the  date  and  year  atiove 
written.         "Ei)\v'n  .TorfNSTON. 
"Mayor  of  the  City  of  Baltimore." 
*Upon  the  trial  in  the  court  below,  [*688 
the  following  instructions  weie  given  with  ref  • 
erence  to  this  deed: 

"And  in  substitotion  of  a  number  of  instruc- 
tions mnv,  i  !iy  the  plaintiff,  the  court  gave  to 
the  jury  these  instructions : 

"Instead  of  the  plaintiff's  instruction  No.  1, 
t!u'  ( f>urt  instmctea  the  jury,  that  the  deed  of 
convevance  by  Thomas  H*.  Fairbairn.  dec,  of 
13th  5laich,  1811.  to  the  defendant  Dr.  Rich 
ard  Ferguson  wlicreof  a  ropy  wh-^  n  ad  in  evi- 
dence by  the  plunuilf .  was  not  iu  law  the  deed 
of  the  ferns  tmeri  Iburia  £.  Fttirbaink,  is  not 
her  deed  of  convevance  for  any  purpose  what 
ever,  and  passed  from  her  to  Dr.  Ferguiioa  no 
estate  whatever  in  the  lot  of  land  in  oontro- 
veray. 

The  bill  of  exceptions  brought  up  this  in- 
struction, amongst  others. 

The  question  was,  whether  the  mayor  of  tiie 
city  of  Bdltimore  had  a  right  to  take  the  ac- 
knowledgment. 

Tlie  Act  of  Virginia,  passed  in  1776.  which 
had  been  adopted  !^  Kentucky  (4  Littell's  Laws 

of  Kentucky.  432),  allnwrd  the  niuN-or  of  a  r-ity 
to  take  an  acknowledgment,  where  the  grantor 
resided  out  of  Virginia. 

Two  act.«»  were  afterwards  passed  by  Virginia, 
one  in  1785  and  the  other  in  1796.  prescribing 
other  modes  of  taking  aelmowledgments  in  sudEl 
ca.scs,  and  the  Question  wji?.  whether  these  acts 
repealed  that  oi  1776.  The  provisions  of  these 
acts  are  quoted  in  the  opinion  of  the  court,  and 
need  not  be  n'pcatcfl 

Mr.  Critknckn  for  tlie  plaintiffs  in  error. 

Mr.  T/mghhorortgh  for  the  defendants  in  error. 

Mt.  Cn'((eridi-n,  for  the  plaintiffs  in  error,  re- 
ferred first  to  the  Act  of  Mrgiuia  passed  in 
1748  (4  Littell,  423 ;  1  Statute  Laws  of  Kentucky, 
429),  and  tlien  to  the  succeeding  acts.  The  Act 
of  1785  was  thought  to  repeal  that  of  1776.  but 
there  was  no  repealing  clause  in  it.  and  the 
courts  of  Kentucky  construe  them  to  b«  in  pari 
materia.  The  laws  of  Virginia  suooessively 
enlarged  the  means  of  conveyance.  The  title 
of  the  Act  of  1790  was  "to  enable,"  &c.  The 
rule  is.  tiiat  repugnancy  in  statutes  must  be 
clear  and  undeniaWe,  fn  f  re  couils  will  a.ssnme 
it  to  exist  (DwaiTis  ou  btat.,  63b,  699,  717, 
718.  726,  784.) 

And  again,  where  a  statute  is  remedial  and 
enlarging,  it  will  not  be  held  to  control  the 
operation  of  a  previous  one.  The  general  char- 
acter of  these  statutes  is  enabling.  The  Act  of 
1776  allows  feiiu's  cocert  to  go  before  a  mayor; 
that  of  1785  to  appear  in  court  and  acltnowl* 
edtr''  ^  d"ed.  Wliere  is  the  inconsistency  be- 
tween Uie  twoV  If  the  latter  is  a  repeal  of  the 
former,  we  have  never  found  it  out  in  Ken- 
tucky. There  are  more  conveyances  of  land 
there  than  in  any  other  State,  and  much  land 
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is  owned  by  non-reridente.  Up  to  1827  tbe  doc- 
trine now  eontendfd  for  was  never  heard  of . 
The  first  time  that  the  q ueHtion  was  raised  was  in 
the  case  of  ffynu  v.  OampbeU  (6  Monroe,  286), 
much  relied  on  by  the  other  side.  But  tlu  re 
639*]  *wa8  no  question  in  that  case  utx>ut  u 
fem«  eovert.  A  deed  was  aef  aaide  because  jus- 
tices did  not  certify  tlmf  it  wa-s  subscribed  be- 
fore them.  The  court  say  thai  the  Act  of  1785 
repeali  tibat  of  1776  as  'to  justices.  But  then 
the  provisions  of  the  two  liiws  are  inconsistent 
with  each  other  m  this  respect.  In  MUUr  v. 
ilMlaw(41>aiia»  887).  the  point  is  not  decided. 
There  are  some  loose  dicta,  but  although  the 
decisions  of  State  courta  upon  Stale  law.s  are 
bindine  upon  this  court,  dirttt  of  iudges  are 
not.  In  Taphr  v.  iShields  (o  Littell.  2P"">\  the 
court  held  that  a  subsequent  statute  reuuiring 
deeds  to  be  recorded  in  eight  months,  aid  not 
rep<»al  a  prior  one  allow infr  eight<?en  months. 
0  Monroe,  186,  refers  to  the  preceding  ca^. 
The  Act  of  179G  contait).s  a  general  repealing 
clause  (1  Littell,  508,  o()9),  repealing  all  that  is 
inconsistent  with  the  taclH  thereiu  recited  and 
continued.  But  affirmative  subsequent  statutes 
are  not  held  to  be  inconsistent  with  prior  ones. 
(6  Co.  Rep.,  part  11,  p.  54.) 

The  Digest  sanctioned  by  the  judges  of  the 
-«   Court  of  Appeals  contains  this  Act  of  1776. 

Mr.  Loughborough,  for  defendants  in  error: 
^         The  tirsl  opinion  of  the  c  ourt  pronounced  on 
^    the  triikl  waa.  that  the  deed  of  Atach.  12,  1811. 
was  ineffectual  as  to  the  wife  of  T.  H.  Fah-- 
bairn,  and  thai  her  title  to  the  lot  did  not  pass 
thereby. 

The  Act  <tf  Virginia  of  1748  respecting  con- 
veyances provided  for  cases  of  conveyances  by 
jMiireons  residing  in  the  State.  It  will  be  foiud 
in  4  LUt«)1.  488  (1  Statute  Laws  of  Kentuckv. 

iiv  the  Act  of  1785  (1  Statute  Laws.  432), 
husnaad  and  wife  residhigin  another  State  were 

ennMrrl  to  convey  the  dower  or  inheritance  of 
the  wife  within  the  Commonwealth  by  the  ac- 
knowledgment of  the  deed,  and  the  privy  ex- 
amination of  the  wife  before  two  justiec^s  of 
peace  of  the  county  of  the  wife's  residence,  to 
be  empowered  bj  a  oommiasion  for  that  pur- 
pose from  the  court  In  which  the  deed  should 
be  recorded. 

By  an  act  ot  l^i'J  (1  T.ittell,  162:1  Statute 
f^aws,  484),  the  ackn(iwUMigin<'nt  an(l  subscrip 
lion  of  the  deed  before  two  justices  of  the  p<'ace, 
though  not  onpowered  by  comraissioti.  and 
their  certificate  of  tlie  privy  examination  of  tlie 
wife,  upon  being  re<;<)rdid  in  due  tiinr.  shall  be 
eflfeclual  (o  pass  the  wife's  right  of  dower. 

[n  17U5,  shortly  after  Iventueky  heeame  a 
Slate,  it.1  I/egis!ature  considering  the  comj^Iexi- 
ty  and  uncertainty  of  llic  statute  laws  in  force, 
provided  by  .Vet  of  December  17  (1  I.ittell. 
293),  for  a  revision  thcr* of,  for  a  selection  of 
such  as  ought  to  be  continued  in  force,  and  for 
a  reduction  of  all  those  relating  to  the  same 
subject  into  one  act. 

licvisors  were  accordingly  aj  j  ii d.  imd 
discharged  their  duty.  The  results  of  their 
labors  may  be  seen  in  various  important  acts 

£iu*hed  in  1796,  in  the  first  volume  of  Littell's 
isws.  Having  enacted  them,  the  L<igij4ature. 
hf  an  act  of  the  19ih  DecpmW,  1796. 
04  0"]  ♦provided  that  thi-y  should  take  effect 
on  Uie  1st  day  of  Jfuiuary,  17^,  and  that  so 


much  of  any  a<^  or  acts  as  came  within  the  par- 
view  of  the  said  acts  should  be  repealed  from  sod 
aft^r  that  day.   (1  Littell's  Laws.  508.  m,) 
One  of  these  reviwd  stSKotes  was  the  set  to 

reduce  into  one  the  several  acts  for  regulaiinr 
conveyances.  (1  Littell,  567;  1  Statute  Liv. 
437).  It  provides  specially  (section  4)  for  \i» 
conveyance  by  husband  and  wife.  Uvin^  In 
another  State,  of  the  wife'i>  laud  in  Kentucky. 
The  mode  prescribed  is  the  ackoowledginei.t 
of  the  deed,  cmd  the  privy  examination  of  the 
wife  Uifore  two  1u8tl(^  of  the  peace  of  uk 
county  of  her  reMdenoe.  to  be  oomadvioned 
for  (hat  purpose.  This  act  also  embrace^ 
provisions  of  the  Act  of  1792,  respecting  tbr 
transfer  of  the  wife's  dower,  in  Its  6lh«  Tlh. 
and  8th  se'ction.'?. 

It  was  the  law  in  force  at  the  date  of  ihedi-evi 
to  Ferguson. 

In  Eniott  V.  Pfrw?  (1  Peters.  ;138),  this  court 
held  that  in  Keatucli.y  the  capacity  of  a  femt 
eotert  to  convey  her  land,  is  the  creature  of  the 
statute  law,  and  that  to  make  her  deed  effect- 
ual, the  forms  aud  solemuiliea  provided  by  tbit 
law  must  be  observed.  This  is  the  received 
doctrine  In  the  courts  of  Kentucky.  It  is  held 
there  that  the  deed  of  a  femt  covert  to  convey 
her  inheritance,  or  even  her  dower,  rausx  oat 
only  be  executed  in  the  mode,  and  with  the  sol 
emnttles  required  by  the  statute  laws  {PhiUipt 
et  ux.  V.  Oreen,  8  Marshall.  12;  SUrlf  v  [^>r.*. 
1  Monroe,  49;  RaberW  Heir$  v.  ElUott't  IMr*, 
8  Monroe,  397;  Smiih  v.  White,  1  B.  MoonMi 
19);  but  it  mu.st  be  actually  rt-conletl.  together 
with  the  certiheate  of  her  privy  eiaminatioa. 
not  merely  lodged  in  the  proper  ollloe  for 
record  {Whitak^  v.  nin'r,  3  .1.  .1.  Marshall 
2^1;  Tomlin  v.  McChord^t  l(ep».,  5  J.  J.  Usr 
■hall.  886);  and  that,  too,  within  the  tinelnd 
by  the  statute,  otherwi.se  it  is  void.  [Pmnfir. 
Grate»,  5  J.  J.  Marshall.  134;  AfpUgale  t. 
Chneeif,  9  Dana,  816.)  And  to  authorise  Us  i>> 
cordalion  It  must  l>e  authenticated  in  the  mode 
proscribed,  and  by  the  officers  appointed  tor 
that  purpose.  {Huni  ▼.  Owin4f»,  sc. .  4  Ma» 
roe,  21;  McConntHv.  Broitn,  I.itt.  Scl  Cssei. 
464;  Wumuck  v.  Hughe*,  Itud.,  292.)  And  if, 
in  fact,  placed  on  the  record  without  j(g|g|^ 
authenticated,  it  in  still  regarded  asaauut- 
cordcU  iasl rumen t — cases  last  cited. 

These  ca^ei^  sliow  the  strictness  with  whick 
the  stjitufes  of  K'-Trtucky,  fiui]i.  ri/u-.j  rnnrr:-^ 
women  to  pan  wiiii  their  tuit>i>,  Li^vt. 
St  rued  by  its  c^urto;  and  the  care  they  hate 
exhibited  in  r!.  ju  Meciion  of  the  rights  of 
persons  and  tlieir  luf  Irs.  ^ 

In  this  case,  thoujrh  the  deed  to 
w!i.s  in  fact  recordetl,  it  was  not  upon  ^- 
theulicaUon.  a^  regarded  the  feme  ^ottrtfUixi^ 
erly  sdinitt«<l  upon  the  records.  As  to  Mr  1 
is  an  unrecordeil  deed. 

The  mayor  of  liultimore  was  not  auUiwOj^  i 
to  uke  Mr  acknowledgment,  and tonshMli 
certify  a  privy  examninfl  ■n 

It  was  contended  in  diu  tirtuit  €km^Jt^^ 
!u)  derived  authority  *lo  perform  thtx  ^Mt 
acts  from  a  statute  of  Virginia  of  lltimft* 
tell,  482). 

The  answer  to  this  is.  tit.  That  ^  _  . 
impliedly  repealed  by  the  Act  of  IttjL 

this  Act  of  1784  occupied  OiAiwiiii 

an<l  so  far  ;i-  ri-:;;ml 
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(.*!«;.  li  was  decided  by  the  Court  of  Appeals 
of  Kentucky,  in  the  case  of  Ilyn&i  v.  Campbell, 
•1  Monroe,  2X9).  that  this  act  virtually,  yet  ef- 
ftt  tiiallv.  repealed  that  of  1776. 

2d.  When  the  Legislature  passed  the  Act  of 
1796,  it  was  obviously  intended  that  all  the  pro 
TisioDs  of  existing  stHlutes  on  the  subject  of 
ronveyanceu  should  be  thereby  superseded.  Its 
hi-ifory  and  title  make  this  manifest.  It  was  a 
ctwiilication  of  all  the  laws  which  it  was  intend- 
ed should  remain  in  force.  Its  tirst  sections  are 
tbe  flame  as  those  of  the  Act  of  1785.  Those 
succeeding  arc  the  pn>visionsof  the  Act  of  1792. 
The  old  Act  of  1776  was  wholly  dropped. 
Other  modes  than  those  of  that  act  being  adopt- 
ed for  the  conveyance  of  land  by  non-resi- 
itals. 

Without  a  clause  of  repeal,  it  would  seem 
iliat  after  the  Act  of  1796,  that  of  1776  was  not 
b  force.  To  hold  otherwise  would  imply  the 
folly  on  the  part  of  the  Legislature  in  the  effort 
to  render  simple  and  condense  into  one  law  all 
:ifis  on  the  subject,  to  have  retained  two  acts 
*iO  the  same  subject  by  which  the  same  thing 
fould  be  done  in  different  modes — or  would  be 
'0  deny  to  the  Legislature  the  power  to  simpli 
fv  and  reduce  into  one  the  laws  of  conveyances, 
«nce  there  can  be  no  doubt  that  was  its  inten- 
tion. 

But  having  adopted  the  codes,  so  to  call  them, 
of  the  ruvisors,  the  Legislature,  by  a  separate 
act.  passed  on  the  same  day  (1  Littell,  508),  as 
if  to  leave  no  doubt  upon  this  subject,  express 
ly  repealed  all  former  acts  coming  within  the 
purview  of  these  .»«tatutes. 

Can  it  be  said  that  the  Act  of  1776,  so  far  as 
it  regarded  convej'ances  of  real  estates,  by  non- 
resident husbands  and  wives,  is  not  within  the 
purview  of  the  Act  of  1796? 

As  U)  what  subsequent  statutes  annul  prior 
one*,  see  1  Pickering,  45;  12  Mass.  Rep.,  568; 
5  Pickering.  169.  The  case  of  Taylor  v.  Shields 
wght  to  have  no  weight  upon  this  point. 
There  must  have  l>een  an  error  in  copying  the 
wonl  "eight"  instead  of  "eight(?en."  The 
1*4  syllable  must  have  been  left  out  by  mistake, 
for  no  gootl  reason  can  be  given  for  allowing 
the  people  of  the  State  eighteen  months  to  re- 
cord their  deeds,  and  restricting  non- residents 
to  eight. 

It  n  admitted  by  the  other  side  that  the  Act 
of  1796  repeals  the  prior  statute  as  to  justices  of 
the  peace,  because  it  makes  provision  for  them ; 
but  It  IS  argued  that  the  authority  of  a  mayor 
Was  permitted  to  remain,  because  no  notice  is 
taken  of  him  in  the  act.  But  both  laws 
are  equally  applic^ible  to  justices.  What  good 
rea-on.  then,  can  be  given  for  the  distinction? 

This  case  does  not  re.^i  on  an  implied  repeal 
642*]  only;  we  say  that  *there  was  an  express 
repeal.  The  revl.M)rs  were  tr)  collect  what  was 
proper  to  be  retained,  and  omit  what  ought  to 
W  left  out.  The  title  of  the  Act  of  1796  was 
"  to  reduce  into  one,"  ».V:c.  One  branch  of  the 
bvi  reported  on  by  the  revisors  related  to 
coinitj  courts,  and  upon  this  subje<l  they  made 
an  entirely  new  coile.  We  say  that  the  same 
porpoae  was  inteufled  with  regard  to  the  deeds 
of /mm  ixftert.  Additional  guards  were  thrown 
aroand  them  for  prr»tection.  They  were  re- 
quired to  go  into  a  court  or  Ix'forc  conimission- 
en.  If  the  Legislature  had  repealed  the  whole 
Act  of  1770.  by  nam*',  they  would  have  gone 
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further  than  Ihey  wished,  because  they  intend- 
ed all  such  parts  of  it  as  related  to  personal 
property  to  remain  in  force.  We  must  find  out 
the  intention  of  the  Legislature  by  looking  at 
the  evils  which  existed  before  the  passage  of 
the  law,  the  circumstances  of  the  cuise,  &.c. 
(6  Dane's  Abr.,  595:  9  Peters,  817;  3  Whealon, 
610.) 

It  is  said,  in  6  Dane.  595,  that  where  the  Leg- 
islature intends  a  revision,  it  amounts  to  a  re- 
peal of  prior  laws. 

In  the  Act  of  1796,  clerks  are  directed  to  re- 
cord papers  "acknowledged  as  before  pre- 
scribed," which  shows  that  the  Legislature  in- 
tended to  make  a  new  rule. 

^fr.  Crittenden,  in  reply  and  conclusion: 

The  deed  is  admitted  by  the  other  side  to  be 
good,  if  the  statute  of  1776  is  not  repealed. 
The  burden  of  proof  is  on  him,  therefore,  to 
show  that  it  has  been  so;  and  it  has  been  at- 
tempted to  be  shown. 

1 .  From  its  being  inconsistent  with  the  Act 
of  1785. 

2.  From  its  inconsistency  with  1796. 

3.  From  an  express  repeal  by  1796. 

The  fact  that  the  Act  of  1796  is  the  work  of 
revisors,  cannot  affect  the  construction  of  it. 
There  Is  no  rule  like  this  laid  down  by  the  el- 
ementary writers.  It  is  only,  after  all,  a  re- 
vised statute.  Every  act  of  a  Legislature  im- 
plies a  revision  of  all  former  laws:  and  is  the 
construction  of  it  to  be  varied,  because  A.  B. 
prepared  it?  A  part  of  the  duty  of  revisors  is 
to  say  what  statutes  shall  be  repealed.  If  they 
thought  that  the  Act  of  1776  ought  to  have 
been  repealed,  why  did  they  not  say  so?  A  re- 
vised act  is  cumulative.  (11  Leigh,  3rsl  case  in 
the  volume.)  What  part  of  the  Act  of  1785 re- 
t>eal8  that  of  1776Y  By  1748  deeds  mu.si  be  ac- 
knowledged before  the  general  court,  or  a 
County  Court,  in  Virginia.  By  1776  a  feme 
covert  may  go  before  a  mayor,  and  by  1785  she 
may  go  beiore  any  court  of  record,  or  two 
justices  appointed  by  a  commission.  But  these 
might  all  be  put  into  one  statute,  and  not  lie 
inconsistent  with  each  other.  How  can  the  cir- 
cumstance that  they  are  in  different  statutes 
vary  the  result?  Sliilutes  t«  pari  materia  must 
be  construed  together. 

In  5  Pickering,  a  higher  penalty  wasim{)Osed 
than  had  been  innx)sed  by  a  preceding  law. 
Here  there  was  a  direct  contlict.  But  m  the 
•case  in  Foster,  where  €20  jjcr  month,  r*043 
and  \2d.  per  Sunday,  were  intlicted  for  not 
^oing  to  church,  both  penalties  could  be  lev- 
ied. The  multiplication  of  the  means  of  ac- 
knowledging deeds  was  only  a  facility  afforded 
to  women. 

If  the  Act  of  1785  did  not  repeal  that  of  1776, 
the  Act  of  1796  did  not.  because  it  is  almost  an 
cxtu'l  transcript  of  former  laws.  The  de.'^igna- 
tion  of  one  person  to  do  any  given  thing,  does 
not  exclude  the  right  of  another  to  do  the  same 
thing.  It  is  said  that  the  Legislature  intended 
to  protect  women,  but  Mrs.  Fairbairn  never de- 
bIlhI  or  questiiAcd  the  validity  of  her  deed,  as 
long  as  she  lived. 

Mr.  Justice  McLkan  delivered  the  opinion  of 
the  court : 

This  cast?  is  brought  here  by  a  writ  of 
error  to  the  Circuit  Court  for  the  District  of 
Kentucky. 
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The  k'Siors  ol  ibc  plaint  iff  brought  an  action 
of  ejt'ctineQt,  to  recover  a  half  acre  lot  in  the 
city  of  Louisville,  niimlH'ivd  on  the  now  plan 
of  the  city  ninety  one.  liichurd  Ferguson, 
Davie^,  and  others,  were  made  defendants. 
The  jury  found  the  defendants  guilty,  and  a 
judtrment  was  entered  against  them.  On  the 
trial,  exceptioiiH  were  taken  to  viirious  nilingw 
of  the  court,  only  one  of  which  it  is  material  to 
consfder. 

The  court  in.structed  the  jury.  "  that  the  deed 
of  conT«yaDce,  by  Thomas  li.  Fairbairo  and 
wife,  of  the  18th  of  March.  1811,  tofhedefend- 
ADt.  Dr.  Richard  Fcrt'uson,  whereof  a  copy 
was  read  in  evidence  by  the  plaintiffs,  waa  not, 
io  hiw,  the  deed  of  the  femf  fiomrt,  Maria  E. 
Fairbairn;  is  not  her  dt-od  of  r(^nveyance  for 
any  purpose  whatever;  and  passed  from  her  to 
Dr.  FergtMOQ  no  eetate  whatever  in  the  lot  of 
land  in  rontrnversy." 

The  plaintill.s  below  claimed  as  heirs  at  law 
of  Mana  E.  Fairlmirn.  The  fairaew  of  the 
purcha«o  of  ilic  lot  Ijy  Ferguson  was  no'  oontro- 
verted,  nor  iluit  liu  paid  for  it  an  adtciimto  con- 
sideration. The  lot  having  descended  to  Maria 
E.  Fairbairn,  and  her  husband  being  dead,  her 
heirs  claim  the  projx'rty.  on  the  ground  that 
tlu'  acknowledgment  of  the  deed  by  their 
mother,  she  being  a  feme  rocert.  was  defect- 
ive. And  eo  the  cotirt  ruled  in  the  above  in 
stnution. 

The  deed  was  acknowledged  on  the  12th  of 
March.  1811.  the  da^  it  hears  date,  by  Eiixabeth 

ir  iir\  who  signed  it,  and  who  liad  a  dower 
interetit  in  the  lot,  and  b/  Fairiiaim  and  wife: 
the  latter  heinf  examined  aefNurafe  and  apart 
from  her  hTisband  in  dtn»  form,  before  the 
niavor  of  Baltimore,  who  alUxed  his  certificate 
and  the  seal  of  the  corporation  to  the  acknowl- 
edgmrnt. 

On  tlie  '20th  of  May.  1811,  Warden  Pope, 
clerk  of  the  County  Court  of  JeflFerson,  in 
which  Loui'^villt-  is  sitiuUe*!.  certifie<l  that  the 
deed  was  received  in  his  oiBce;  and  it  being 
dttljcertified  and  autlienticated,  ho  recorded  the 
same. 

By  the  Virgin la  Act  of  1776,  adopted  by 
Kentucky  (4  Litt.  Laws  of  Kentuclty,  488),  en- 
titled "An  Act  to  enable  persons  living  in 
644*1  other  *counlrie8  to  dispose  of  their  es- 
tates in  this  Commonwealth,  witli  more  ease 
and  convenience."  it  was  provided  "  that  aper- 
Mfl  residing  in  any  other  county,  for  |>assing 
any  lands  and  tenemonts  in  thisComnionweaiih. 
by  deed,  shall  acknowledge  or  prove  the  same 
hefore  "  the  mayor  or  other  chief  magletrate  of 
the  city,  town,  or  coriHtration.  whorr  in  or  near 
to  which  he  resides.  But  where  there  was  no 
mayor  or  other  cfafef  magistrate  within  the 
county,  then  a  certificate,  under  the  hands  and 
seals  of  two  justices  or  niagisirutes  of  the 
county ,  that  such  proof  or  acknowledgment  has 
been  nuvlf  liefon-  tliem.  is  sufilcicnt.  Without 
an  acknowledgmeiii.  ilie  fee  did  not  pass  under 
thlaatatute.  And  "  where  any  person  making 
such  convpynncp  shall  be  sfenw  Mterf,  her  in- 
terest in  any  lands  or  tenements  shall  not  pass 
thereby,  unk-HF  she  shall  personally  acknowledge 
the  same  before  such  mayor  or  other  chief  mag- 
istrate, or  befcjre  two  justices  or  magistrates,  as 
aforesaid."  A  privy  examination  is  required, 
and  the  same  being  ceriitied,  the  deed  may  be 
recorded  in  the  county  where  the  land  lies.  And 
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such  deeil  shall  l>f  effectual  to  pa^s  all  the  iolcr 
est  of  the./V///r  t'orert. 

The  acknowledgment  of  the  deed  under  con- 
sideration, in  all  respects,  conforms  to  the  re- 
quirements of  the  above  act;  and  the  importaat 
question  is.  whether,  at  the  time  of  the  w 
knowledgment,  the  act  was  in  force.  If  the  act 
had  not  been  repealed,  the  deed  ia  nnqueitioo- 
ably  valid. 

The  plaintifh  in  error  contend  that  the  shore 

siatnle  was  repealed  hv  the  .\ct  of  1785.  and 
also  of  1  TSKi.  The  Act  of  1 785  is  eoUikd  "  An 
Act  for  reynilating  convr^anoes.'*  in  tlie  Istms 

ti<  11  -  f  which  it  is  provitfed.  "that  no  estate  of 
inheritance,  or  freehold,  or  for  a  tenn  of  more 
than  five  yean,  in  lands  or  tenements,  diall  be 

conveyed  from  one  to  another,  unless  the  rori- 
veyanoe  be  declared  by  writing,  sealed  and  de- 
livered; nor  shall  such  conveyance  l»e  good 
against  n  purchaser  for  valuable  t  onMdcmii.'n, 
not  having  notice  thereof,  unless acknowU^L'c^l 
or  proved  before  the  general  court,  or  before 
the  coiirf  of  the  county,  city,  or  rorpr.nition,  in 
which  tile  land  is  eonveycd,  or  in  the  manucr 
hereinafter  directed,"  Ac. 

"When  husband  and  wife  shall  hnve  seak-d 
and  delivered  a  writing,  purporting  to  be  a 
conveyance  of  any  estate  or  interest,  if  she  ap^ 
pear  in  court,  and  being  examined  privily  and 
apart  from  her  husband,  by  one  of  the  jwl?ps 
thereof,  «fcc. ;  or  if  before  two  jnsiiee*  <if  'Ije 
peace,  of  that  country  in  which  sbedwdld, 
who  may  be  emfiowered  by  commiMlaa.  to  be 
issued  by  the  clerk  of  the  court  when  in  tl « 
writing  ought  to  be  recorded."  shall  be 
sufficient  to  convey  her  estate. 

In  this  act  there  is  noexpress  re|M  Hl  of  \\\- 
Act  of  1776,  consequently  that  act  can  only  t)e 
repealed  in  so  fares  it  may  be  repugnant  to  the 
subseqnenr  nrt  They  are  li(>th  HfT!rn'Stivr 
slalult*,  and  such  parts  of  the  prior  s!atutt  a* 
may  be  incorporated  into  the  subscqn(  nt  <  t»', 
as  con*iistent  witli  it.  must  lie  considered  in 
force.  This  *\t>  a  settled  rule  of  con  f*645 
struction,  and  applie<4,  with  peculiar  force,  to 
these  statutes.  Their  object  was  to  prescribt 
certain  mo<Ies  by  wliieh  real  property  within 
the  CommonwcAlth  should  be  t(  r  \  ;  d,  by 
residents  and  non>reiidents,  and  aUo  by 
femfseoveri,  and  it  must  be  admitted,  that  no 
other  modes  of  conveyance  than  ihnsc  which 
are  prescribed  will  be  valid.  These  form* 
have  been  adopted  for  the  secnrity  of  real 

properly,  and  the  convenience  of  individu.i'*; 
hence  we  find  in  the  statute  books  f>f  all  Ui<> 
States,  numerous  acts  regutaliofr  the  signing, 
acknowlcdi^inir.  and  re<!ordint;  of  dc<(N 

If  the  Act  of  1765  be  not  repugnant  in  all  it» 
provisions  to  the  Act  of  1776.  yet  if  llie  for 
mer  dearly  intended  ti)  pn^scrilK'  the  only 
modes  by  which  real  e}<tate  hhuuld  lie  ron 
veyed,  it  repeals  the  prior  act.  And  this  in 
tention.  it  is  said,  is  found  in  the  Act  of  17^'> 
To  some  extent  this  may  Im-  correct.  In  tb* 
first  section  of  that  act  it  is  provided. that  "n" 
estate  of  inheritance  in  lands  or  tenenK-nis 
shall  be  conveyed  from  one  to  anotlu  r.  unless 
the  conveyance  be«declared  In  writintr.  s<alt^ 
and  delivered."  Now,  a  deed,  to  be  valid  a*  a 
conveyance,  under  this  statute,  must  be  is 
writing,  sealed  and  delivered.  This  is  the 
common  law  definition  of  a  deed.  But  thefc 
are  other  requisites  to  make  this  oonvcyaoee 
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vnlid  against  a  purchaser  for  a  valuable  consid- 
cralioa.  without  nolicc.  The  deed  must  he  ac 
knowledgetl  as  the  statute  requires,  andlcxlgt^ 
wlih  the  clerk  for  record.  The  conveyance  as 
between  the  parties  would  be  valid,  under  this 
statute,  without  acknowUnlgment,  but  unless 
acknowledged  and  recordccl,  or  lodged  for 
rvcord,  would  not  be  notice  to  subsequent  and 
innocent  purchsisers. 

The  acts  under  consideration  provide  special- 
ly the  mo<lc  by  which  the  estate  of  a  feme  eo- 
Tcrt  shall  Ix*  conveyed.  In  the  Act  of  1785.  her 
privy  examination  may  be  made  in  court  or  by 
one  of  the  judges  thereof,  or  she  may  be  ex- 
itmined  by  two  justices  of  the  peace  of  the 
tounty  where  she  resides,  "who  may  Ihj  em- 
fowered  to  do  so  by  commission,"  «fcc. 

By  the  Act  of  1776,  the  acknowledgment  and 
pnvy  examination  of  a  fane  covert  were  re- 
quired to  be  made  before  the  mayor  or  other 
chief  magistrate,  or  before  two  justices  or  mag- 
istrates of  the  town  or  place  wherein  she  shall 
re.side.  The  acknowledgment  before  two  jus- 
Uix*  is  retained  Id  the  Act  of  1785,  with  this 
idditional  re(|uisite,  that  the  justices  shall  l>e 
commissioned,  as  provided,  to  perform  this 
duty.  This  necessarily  repeals  that  part  of  the 
prior  act  which  authorized  the  acknowledg- 
iiient  to  be  taken  before  two  justices,  without 
luring  commissioned.  TlK?  latter  act  is,  in  this 
regard,  repugnant  to  the  former.  The  provis- 
ions cannot  stand  together,  as  the  latter  act  su- 
peradds an  ess(*ntial  qualification  of  the  justices 
not  re<iuireti  by  the  former.  But  the  important 
question  is,  whether,  as  the  Act  of  1785  made 
DO  provision  authori/.iiig  a  nmyor  of  a  city  to 
take  the  arknowlwigment  of  a  feme  cotert.  that 
provisif)n  in  the  Act  of  1776  is  rep<*aled  by  it. 
640*]  In  this  respect  it  is  clear  there  is  no  *re- 
;  ugnancy  between  the  two  acts.  The  two 
:  rovisions  may  well  stand  together,  the  latter 
iis  cumulative  to  the  former. 

Does  a  fair  interpretation  of  the  Act  of  1785 
tuthorize  the  inference  that  the  Legislature  in 
u-udcil  no  conveyance  by  a  fane  cotert  should 
bo  valid,  unless  at^knowledginl  in  the  form  pre- 
<ribed  by  that  act?  We  think  no  such  inf«>r- 
ence  can  l>e  drawn.  In  the  ttrst  section  of  that 
act.  in  reference  to  ordinary  acknowledgments 
of  conveyances,  in  order,  when  recorded,  that 
they  might  (tpcraif  as  notice  to  suksequent 
purchasers,  it  is  required  that  the  acknowledg 
ment  ahould  l>e  made  as  provided,  "  or  in  the 
in,innrr    hcreinuficr  directed."     The  words 

ri'  citetl  can  have  no  bearing  on  the  execu- 

':i  of  a  conveyance  by  a  feme  covert.  In  a 
;!>sequent  part  of  the  sjime  section,  provision 
to  made  for  the  execution  of  such  an  inslru- 
meot,  which  is  complete,  without  reference  to 
any  other  part  of  the  statute.  The  above 
»ord«.  therefore,  c»>uld  only  refer  to  the  con- 
veyances spoken  of  in  the  tir.sl  part  of  the  sec- 
lioQ,  and  m  order  that  they  might  operate, 
when  recorded,  as  notice. 

L'pon  a  careful  compariiion  o  these  stat- 
ute*, as  regards  the  point  in  controversy,  we 
think  there  is  no  reptal  of  the  Act  i«f  1776  bv  ' 
Art  f>f  1785.  There  is  no  express  repeaf; 
n'»  n-pugnancy,  as  regards  the  power  of  the 
iri  iyor  of  a  city  to  take  the  acknowledgment 
'  u  feme  eoKrt:  nor  on  Ih'i^  point  are  there 

y  words  of  the  latter  act  which  show  an  in- 
tuition to  make  its  provisions  exclusive.  We 
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are,  therefore,  brought  to  the  conclusion,  look 
ing  only  at  these  statutes,  that  the  latter  act. 
in  this  regard,  may  be  considered  as  cumula 
tive. 

As  having  a  strong  and  decided  bearing  on 
this  view,  we  refer  to  TTwx/v.  The  United Siaten 
(16  Peters.  362).     In  that  case  the  court  say, 
"the  question  then  arises  whether  the  66th  sec- 
lion  of  the  Act  of  1799.  ch.  128,  has  been  re- 
pealed, or  whether  it  remains  in  full  force. 
That  it  has  not  been  expressly,  or  by  direct 
terms,  repealed,  is  admitted;  and  the  question 
resolves  itself  into  the  more  narrow  inquiry, 
whether  it  has  been  repealed  by  neceasary  im- 
plication. We  say  by  necessary'  implication,  for 
it  is  not  sulllcient  to  establish  that  subsequent 
laws  cover  some  or  even  all  the  cases  provided 
for  by  it,  for  they  may  be  merely  affirmative, 
or  cumulative,  or  auxiliary.    But  there  must 
be  a  positive  repugnancy  between  the  orovis 
ions  of  the  new  laws  and  those  of  the  ola ;  and 
even  then  the  old  law  is  repealed  by  implica 
tion  on]y  pro  tanto,  to  the  extent  of  the  repug 
nancy 

We  come  now  to  consider  the  Act  of  17y<». 
The  Act  of  the  20th  of  December,  1792.  con 
cerning  the  relinfiuishment  of  dower,  in  the 
2d  section,  provides  that  dower  may  be  relin 
quished  before  two  jimticesof  the  {Hiace,  where 
the  parties  reside  out  of  the  Commonwealth, 
and  the  clerk  of  the  county  is  required  to  cer 
lify  that  the  persons  taking  the  acknowledg 
ment  were  just ice«,  &c.    This  provision  is  re- 
pugnant to  that  of  the  Act  of  1785.  which  re- 
quires a  commission  to  l)e  issued  to  .such  justices. 

*By  the  Act  of  the  17th  of  December. [*0'4 7 

1795,  two  persons  were  authorized  to  be  ap 
pf)inted  by  joint  ballot  of  the  I..<*gislature,  to 
revise  the  laws  in  force,  Sec.    These  persons, 
having  been  so  appointed,  reported  the  Act  of 

1796,  which  is  entitled  "An  Act  to  reduce  in 
to  one  the  several  acts,  or  parts  of  acts,  for 
regulating  conveyances."    In  this  act  are  in 
eluded  parts  of  the  Act  of  1776.  and  nearly 
the  whole  of  the  Act  of  1785.    It  wjis  pa.sse<l 
the  19th  of  December,  1796,  and  with  all  other 
acts  reported  at  the  same  time,  was  adopted  by 
a  general  act,  referring  to  the  various  acts,  and 
providing  "that  so  much  of  every  actor  acts  be 
tore  recited,  as  comes  within  the  purview  of 
this  act  shall  l)e,  and  the  same  is  hereby  re 
pealed  from  and  after  the  first  day  of  January, 

1797,  "  on  which  day  the  above  act  took  eflfect. 
That  part  of  the  Act  of  1776.  authorizing  tlu- 

mayor  of  a  city  to  take  the  acknowledgment  of 
a  feme  covert,  is  not  included  in  the  Act  of 
1796;  nor  were  certain  provisions  of  the  Act 
of  1748,  "for  settling  the  titles  and  bounds  of 
lands,"  &c.,  includeu,  some  parts  of  which 
have  since  been  recognized  by  the  Court  of 
Appeals  of  Kentucky  as  in  force. 

Great  reliance  is  placed  by  the  counsel  for 
the  defendants  in  error  in  the  cjise  of  Hynen'it 
Reprettentativeti  V .  C«/n;>A<!// (6  Monr. .  286).  In 
that  cjise  the  complainants  prayed  a  rescission  of 
the  contract  for  the  conveyance  of  a  certain 
tract  of  land,  on  the  ground  of  a  defect  of  ti 
tie;  and  the  court  held  that  they  were  not 
bound  to  accept  the  deed  for  the  land,  tendered 
by  the  defendant,  as  some  of  the  conveyances 
under  which  he  claimed  were  not  acknowl 
edged  and  recorded,  as  the  law  required.  The 
deeds  thus  objected  to  "were  acknowletlged 
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K.forr-  t  wo  jiistirois  of  the  peace  of  Dtinwirlflip 
County,  Virginia,  who  cerlitted  Hiinpiy  that  the 
grantor  acknowledged  the  same  before  ihcin, 
AH  the  law  rc(iuire<I."  without  ad<ling  that  the 
grantor  "also  subhcribfd  the  same  In  their 
presence."  This  proceeding  was  under  the  Act 
of  1702,  which  had  been  construed  to  require  a 
certificate  of  the  justices  that  the  deed  had  iKjen 
subscribed  in  their  presence. in  r«?gard  to  deeds 
executed  within  the  State.  And  the  court  say 
they  turn  their  attention  to  the  Act  of  1776,  •  'and 
they  find  that  it  rcjiulates  only  conveyance*; 
niaae  out  of  the  State*  and  that  it  provides 
for  acknowledgment  alone,  before  two  justices 
of  the  peace,  and  wiy^  u  word  i\h<m\  sub- 
flcribiog*  and  if  that  act  is  in  force  in  this  re- 
spect, it  will  exactly  embraoe  the  case  ic  ques- 
tion. And  thev  held  that  the  alwve  act  was 
virtuallv  repealed  bv  the  Act  of  1765. which  re- 
quires tbat  the  two  Justices  taking  the  scknowl- 
edgment  should  be  rnmmissioned  to  do  so. 
This  view  of  the  court,  as  reguds  thd  ac- 
knowledgments of  the  deeds  then  before  them, 
was  undnnbtedly  corrrTt.  It  is  thr  construc- 
tion which  wc  have  before  given  to  this  part 
of  the  Act  of  1785.  The  atl«nlion  of  the 
court  was  not  drawn  to  any  other  point  than 
the  one  before  tliem.  They  did  not  say  that  that 
pari  of  I  he  Act  of  1776  which  r^ulates  the  ar- 
048*]  icnowledgment  *by  a  fnnrrytvert,  which 
is  wholly  different  from  Uie  above,  was  re- 
pealed. It  is  true  tiieir  language  is  general, 
but  their  meaning  ni'iNf  be  limited  to  the 
point  under  consideratnui.  This  decision, 
therefore,  cannot  be  considered  as  having  a 
bearing  on  the  point  now  before  us. 

In  the  cai^<:'  of  Preirrt  v.  Ornvf^  et  al.  (5  .1.  J. 
Marshall,  120),  the  (  ourt  sav  that  tlie  5th  sec- 
tion of  the  Art  of  1748  hat\  bt-en  repealed  by 
suljsequeut  and  repugnant  enactments.  In 
MUleretal.  v.  Ih  n»ha>r  if-  ('„.  (4  Dana, 328), they 
say,  in  reference  to  the  Act  of  1776.  and  to  the 

decision  of  Jhjmn'n  Jlrprrat  nintiirxw  ('miijifirll, 
above  cited,  that  the  Aci  of  ITTtJ  ■"is  nowhere 
repealed  by  expn      wordij.  but  only  by  con 
stnictioti.  in  (>onsequpnrp  of  the  inconsi><iency 
of  its  provision^  with  those  of  sul>sequent  sla! 
Ules;  and  a^^  Doue  of  the  f*uh.s»-<)iient  stattite«  re 
hjie  to  the  authenfirRtfon  of  deeds  of  per^in 
alty,   out  of  the  State,    <X('ept    those  wliich 
reduce  ttie  number  of  witoesseij  from  three  to 
two,  there  can  be  no  inconsistency,  and  there- 
fore no  constniclive  n'p4  at  of  so  imich  ctf  this 
Statute  as  relates  to  deeds  of  personally,  except 
as  to  the  number  of  witnesses." 

In  .\fr(i"iriii)  V.  //r/y  (5  j.iit..  244).  the  court 
held  the  Act  of  i74«i  was  in  force  in  Kentucky, 
in  regard  to  the  acknowledgment  and  reoord- 
lufT  of  morl;;aj^'es  and  deeds  of  trust.  Hy  the 
Aciof  17U0,  a  deed,  executed  out  of  the  Com- 
monwealth for  lands  within  it,  was  required  to 
be  recorded  iji  eighi  months.  The  Act  of 
17yd.  which  preceded  il,  required  such  deed  to 
be  recorded  in  eighteen  months;  and  in  Tat/lor 
V.  Shultfit  (.1  Lilt..  297),  the  (jue.stion  was, 
whether  tlie  latter  of  Lhetie  acta,  in  this  respect, 
had  repealed  the  former;  and  the  court  Kay. 
"we  should  hesitate  much  to  give  mv\\  effect 
lo  the  latter  statute."  "Virtual  repeal.-* arcnot 
favonfl  by  OOtnts.  A  iMxiy  of  acts  oa|^t  tO 
be  held  ax  One  net,  far  jlh  they  do  not  con 
Hid  wuh  each  uiher.  Here  the  same  ru»lriclk>a 
to  the  *nianaer  preacribed  Igr  law/ oMeii 


fore  the  pawwge  of  our  art .  n.«  wHl  a«  sf'T 
wards;  and  if,  iu  trHnhcnbiug  tlie  Vifgioi* 
Code  into  ours,  any  part  shall  T>e  adjudi^  \'y 
be  repealed,  barely  by  putting  in  the  AhU  .f 
transcribiug,  as  the  date  of  the  law.  aod  !* 
cause  the  provision,  so  transcribed,  shsll  &p 
parenlljir  conflict  with  any  former  part  not  ^ 
Iranscnbed,  it  may  be  of  serious  conse<|ueDc*  I 
to  the  community/'    "We  incline."  the  co«n 
say,  to  the  opinion  "  that  the  clause  is  our  j 
statute  (of  1796),  in  the  manner  prescribed  \n  i 
law.' meant  to  retain,  and  was  intended  to  n-- 
tain  former  provisions,  with  rq^ard  todeedt 
entire;"  and  tliey  held  that  reoonling  of  Iht 
deed  within  eighteen  moBtha,  iH^ert&Aetof 
17o5.  was  sutficient. 

That  part  of  the  Act  of  1785.  which  KgolHed 
the  time  of  recording  deeds,  executed  withotit 
the  Commonwtulih,  was  not  copied  into  tlie 
Act  of  1796,  and  yet  the  CQuit  held  t^  tl» 
latter  act.  in  thia  respect,  dki  not  iqMil  tin 
former. 

In  mUottaai.    Pkneiet  40,  (1  Petcn.m 

this  court  sav  the  Virginia  statute  of  n4>i 
"  was  adopted  in  Kentucky,  at  her  sepaiatktt 
*from  Virginia,  and  iaundentood  never  [*049 

to  have  Ix-en  ro|X>alcd." 

It  doeti  not  appear  that  the  question,  as  to  the 
validity  of  the  acknowlrdgment  of  a  deed 
before  the  maynr  of  h  city,  bv  a  femt  ^'-'"^ 
under  tlie  Act' of  1776.  since  that  of  ITba  ti»s 
been  enacted,  has  ever  been  dedded.  Sc>nt 
general  pxprpRsion<»,  as  above  stated,  have  !»^-- 
u.seci  by  the  Court  of  Aptteal^.  in  re^^aai  u»  ik 
repeal  of  the  former  act  by  the  latter,  but  those 
expn'ssions  did  not  relate  to  the  hIkjvc  ipie>!ji"'!i 
And  it  may  be  again  observtnl,  thai  iJi'i&t  r»> 
marks  by  the  Court  of  Appeals  can  only  be 
held  to  apply  to  the  matter  then  before  them 
and  thai  a  more  extended  application  of  ibrm 
would  be  inconsistent  with  the  views  taken  hr 
the  same  court,  in  the  other  cases  cited.    If  tfcc 
I  provision  in  the  Act  of  178o,  requiriog  a  ittd 
j  xecuted  out  of  the  St^ite  lo  be  recorded  in 
;  ei^lite<'n  month.i,  is  not  repealed  by  the  Act 
i  171M3,  recjuiring  Huch  dee<l  to  be  recorded  m 
eii^ht  months,  is  the  Act  of  1776.  authorimg 
the  ariinowledgment  of  a  deed  bcforea  n»j(tr. 
bv  H  feme  rorerf,  repealed  by  subsequent  self? 
N'one  of  thow  acts  repeal,  in  terms,  the  aborr 
provision  iu  the  Act  of  1776,  and  they  eonUin 
no  repucnunt  provision.     Conset^uentiy.  th^ 
first  net  .stands  unrepealed.    The  diffemt  acts 
on  the  mmv  Hubjaol,     jfep,  language  of  Ihf 
Coun  of  A^pi^a^  iahp^4MP>t;onsidere^  as  oftc 
act."    In  this  view,  the  p:-<-\' in  qiMilkNi 
stands  i^instate^^tly  with  ail  the  subaeqwt 
statutea;  and  dn-pas  ground  we  feel  aotbrnaed 
to  «iy.  that  the  soknc' ^  K  ^mi  '  iit  of  the 
before  u&  i»  valid,  under  the  Act  of  l7^B,  sad 
that  it  conveyed  to  Ferguson,  the  gtaola^  a 
gxM>d  title  in  fee-simple.    The  clauM  of  tte 
Act  of  1796,  "  repealing  so  much  of  tba 
referred  lo  as  come  witliin  the  purview  of 
!■  ' ,  "  (•  \i'-iid--      1  fur!  Ikt  ttian  the  n  ]'':  i'^ 
ui  iiic  Acl  <ii  I  t'tiii      ilm         ^iikU^  fl  !b''  ^^to 
named. 

Upon  liu  vohoie,  tha  ju^::hi-  :J  <  f  t\f 
CviMM.  reterted,  at  lAs  tmim  ^aU 
iimi^90l^au»e  be  remanded,  «. 


Ch^ed-ll  WalL  «:  IT 

Ji  Blatobf.*  att; 


1  It.v. 


The  Lk88EE  ok  Brown  v.  Clements  kt  al. 


650 


650*1  •LESSEE  OF  WILLIAM  L.  BKOWN 
AND  WiKK,  IHaintiff  in  Error, 
f. 

JOSEPH  CLEMENTS  and  JONATHAN 
HUNT.  DefendnnU  in  Error. 

Diridon  of  ptMic  landn — duties  of  tiurreyor- 
general. 

Tnder  the  acts  of  Contrivss,  provldlnflr  for  tho 
fuUlivwion  of  the  public  iHmlH,  und  tbe  liiHtruc- 
tloiw  uf  the  Si-cn-tHry  <»f  the  TrcttMury,  iniulu  under 
\bv  Act  of  24tb  April.  1M30.  cntltleil  *'  An  Act  mnk- 
tair  further  nrovision  for  the  m\g  of  the  public 
IsDds,"  it  is  tlie  duty  of  the  surveyor-ifeneral  to 
Uy  out  a  fntctloiial  oectlon  in  »uch  a  manner  that 
tn  entire  quurter-(*ection  may  bo  had  if  tlie  frac- 
tion will  admit  of  it. 

The  surveyor-KPneral  han  no  rlKht  to  divide  a 
fnii.'tionu]  w'ctitm  by  arbitrary  iincH.  m  ax  to  prc- 
rcnt  a  rcK-ular  quarter-section  from  being  taken  up. 

THIS  case  was  brf)ught  up  by  writ  of  error, 
under  the  twenty  fifth  section  of  the  Ju- 
diciary Act,  from  the  Supreme  Court  of  the 
H&U:  of  Alabama. 

It  wa«»  an  ejectment,  brought  by  the  plaint- 
iff* in  error  to  recover  two  and  forty  one  hun- 
dredths  acres  of  land,  in  the  possession  of 
Clements  as  the  tenant  of  Hunt.  Tho  plaint 
iff  (  laimcil  title  through  a  patent  to  James  Ethe- 
ridge.  and  the  defen(tant8  thmugh  a  patent  to 
W  1).  Stone.  Both  Elheridgc  and  Stone 
claimed  as  pre  emptioners  under  the  Act  of 
tongreas  pawe<l  on  the  29th  of  May,  1830. 

The  question  depended  upon  the  manner  in 
which  the  fractional  section  twenty-two,  in 
Uiwnship  four  south,  of  range  one  w&st,  in  the 
district  of  lands  subject  to  sale  at  St.  Stephens, 
Alatiama.  should  be  laid  out. 

A  reference  to  the  annexed  diagrams  will 
make  it  more  intelligible. 
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Nos.  1.  2,  3.  4  represent  the  whole  section; 
but  in  consequence  of  prior  cluims  or  grants, 
only  that  part  of  it  included  within  1.  5.  6,  7, 
8,  6,  10.  wjus  subjj'Cl  to  entr^*,  containing  the 
enlin?  southwest  (juarter- sect  ion.  and  t^ome  ad- 
ditional land  upon  the  cast  and  north.  The 
surveyor  divided  the  whole  of  this  into  two 
parts  b}'  a  line  running  from  11  to  12,  one  of 
which  parts  (marked  A)  containe<l  92.67  acres, 
and  the  other  (marked  B)  contained  110.r>0 
acres.  The  *plainti(T  claimed  to  extend  [*05 1 
the  part  A  over  the  whole  stjuare  which  con- 
slitute<l  the  (|uarter-section.  as  represented  by 
dotted  lines. 

On  the  28th  January,  1831.  Etheridge  pre- 
.sented  the  following  application  and  attidavil: 

'  *  To  the  Register  and  Receiver  «)f  the  Land 
'  Office  at  St.  Sa-phens: 

•*  Vou  will  plea'te  to  take  notice  that  I, 
James  Etheridge.  of  Mobile  County.  Alabama, 
claim  the  right  of  pre  emption.  under  the  Act 
of  Congress  of  the29lh  May,  1830.  to  the  south- 
west quarter  .section  22,  t.  4,  r.  1  west,"  * 

Affidavit.  *'  James  Etheridge,  being  sworn, 
inakelh  oath  lhat  the  above  described  tract  of 
land  waK  planted  and  cultivated  by  him  in  the 
year  1829.  and  remained  in  his  possession  from 
the  year  1829  until  after  the  29th  May.  1830. 
That  the  said  laud  waM  (X-cupied  and  cultivated 
by  him  in  his  own  right,  and  not  as  the  tenant 
or  any  other  p)erson.  That  the  said  land  was 
inclosed  with  his  own  fence,  and  that  there 
was  no  person  concerned  with  him  in  the  occu- 
pation.and  cultivation  of  the  said  land;  and  that 
the  present  claim  does  not  interfere  with  the 
right  of  any  other  person,  and  that  he  believes 
he  is  entitled  to  the  same  under  the  Act  of 
Congress  of  the  29ih  May.  1S30.  and  that  the 
said  tract  is  within  the  corporate  limits  of  the 
city  of  Mobile. 

"J.  Etiikridoe." 

The  affidavit  was  sustained  by  the  oaths  of 
Daniel  Rolwrtson  and  John  Carr. 

On  the  25th  of  March.  1831.  Stone  presented 
the  following  application  and  affidavit: 

•*To  the  Register  and  Receiver  of  the  Land 
Office  at  St.  Stephens,  Alabama: 
"  You  will  please  to  take  notice  that  I.  Will- 
iam D.  Stone,  of  Mobile  County,  Alabama, 
claim  the  right  of  pre  emption.  under  the  Act  of 
Congress  of  the  29th  of  May.l8:i0.to  the  fraction 
situated  in  the  west  part  of  the  southeast 
quarter  of  section  22,  in  township  4.  range  1, 
west  of  13. 

W1LLIA.M  D.  Stone." 

Affidavit.  "  William  D.  Stone. lacing  sworn, 
maketh  oath  that  the  above  descrilKni  tract  of 
land  was  planted  and  cultivated  by  him  in  the 
year  1H29,  and  remained  in  his  possession  from 
the  year  1829  until  the  29th  May.  1830.and  that 
the  said  land  was  occupied  and  cullivateti  by 
him  in  his  own  right,  and  not  as  the  tenant  of 
any  other  person.  That  the  .said  tract  of  land 
was  inclosed  with  his  own  fence,  and  that  there 
was  no  person  concerned  or  connected  with 
him  in  the  cultivation  of  Uie  said  land,  and 
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that  this  present  claim  does  not  interfere  with 
the  rights  of  any  other  person;  and  further, 
that  the  tract  described  is  within  the  fmaent 
corporate  limits  of  the  city  of  Mobile. 

WiLLiAK  D.  drom." 

Tlie  affidavit  was  supported     the  oaths  of 
Samuel  U.  Qanow  ana  James  Dowell. 

65 2»]  •On  the  20th  of  June.  mil.  the 
r&datet  sod  receiver  issued  the  following  cer- 
tifleate: 

£. — Extract  from  abstract  of  claims  to  pre- 
,  emption,  under  the  Act  of  d9th  May,  1880. 

B 


Extract  from  account  of  land  sold  bjrregtstei 
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"  Land  Okficb.  St.  Stephen!*,  Ala.,  ) 

June  20.  18:^1.  \ 
"  It  is  the  opinion  of  the  undersigQt'<i.  that  ■ 
the  foregoing  clalmantfi  are  each  entitled  to  the  [ 
right  of  pre  emption.  under  the  Art  of  ('on-  ! 
greas  of  the  29th  Hay,  1830,  to  the  tract  or  i 
tracts  by  them  clalmea.  and  annexed  to  their  I 
naOMS  respectively,  in  tlie  n  ii  Loin;r  abMrnet. 

"  John  B.  Maraud,  Kegister.  i 
"  J.  H.  OwKK,  Beceiver."  I 

The  acc  ount  of  sales  was  entered  iu  the  book 
at  some  period  which  the  feoorddoesnotsliow, 
and  was  as  follows: 
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On  the  80th  of  April.  1883.  ttw  ^ 
to  iStberidge  the  following  certilkale: 

O. — CtrtifieaU. 

"  Pre  emption  No  4,539,act  29th  May,iS9i* 

**'  Land  Ovficb.  8t.  QrcPHsvi,  Aix.  \ 

April  m,  1882.  » 
"  It  isherebv  ccrtiflcd,  Ibaiiti  pureuioct 
law,  James  Btbcridge,  dF  Inifle  Coontf.  Ai* 

bama.  on  this  day  [>iin  ln^r-il  i.f  n  ptef  of 
ttiis  olfice,  the  lot  or  southwest  qmtm  of  t 
tloB  numbef  twenty- two,  of  townil^  1*^  < 
soutTr  ill  r;iiiL:>'  inimber  onr  o'^llli^ 
nine-two  acres  and  sixty-Bevea  Jamm>* milts flf— 
acre,  at  tiie  rate  nlf  «toe  dollar  sad  fs^yiw 
r«'nt9  prr  nrre.  amounting  Isi  fiiin'tr^-;  Ti< 
fifiueu  dollars  andcightv-lhrKvt^iik  jtf -^^ik^ 
*tbe  mid  James  Ethendge  has  maot^pSBS 
paYTTi' !i'  i:i  full,  MS  rn [iiin  il  hr 

"  iSuw,  ih^i'^lMlk:,  Li4:  it.  known,  ttet^jnail- 
cntation  of  this  certificate  to  tbe  eoriMfv 
of  tba  Mflttiibuid  oflio6,tbs  siitT  7^ 
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;  Etheridi^  shall  bo  entitled  to  receive  a  patent 
!  (or  ibe  lot  above  deicribed.  * 
j  »*  Jomr  B.  Hazard,  Register/' 

On  the  tcimc  (lay  a  cerliQcHti*  was  iissued  lo 
StoiK,  as  appears  from  the  following  extract 
fioo  Ibe  reoord  of  certificates  issued  for  lands 
nU 


> 

? 

§3- 


o 


3 


3 


tse 

1% 

s 
1 

• 

1 

•  • 

• 

89 

Otth. 

1 

b 

^5  p 

3 

On  the  nth  of  December.  1833.  a  patent  was 
jvuid  to  SlODe.  It  granted  the  land  described 
n  ths  followiiig  praamble : 

•  "Pfr  emptionrcrtiflcato,  No  4^19  Tlie  United 
Swf*  of  America,  to  ail  lo  wiioni  these  pres- 

:   ml  shall  come,  tfrtx'ting: 

;  '*Wh*  r«»n<,  Willinm  D.  Stone,  of  Mobile,  has 
^pposiied  in  tlie  j^enenil  land  office  of  the  Unlt- 
«1  State*  a  certificate  of  the  register  of  the 
fcuid  office  at  St.  Stephens,  wherebr  it  appears 

I  ^  full  payment  huH  l)een  made  fey  the  said 
Wniiam  D.  Ston.  ai  <  onlin^'  to  the  Act  of 
^'•WCTtss  of  the        of  April,  1820,  entitled 

iiuwAAD  U.  S.,  Book  11. 


"  An  Act  making  further  provision  for  the  sale 
of  the  public  lands,"  for  the  southeast  subdi- 
vision of  fractional  section  twenty-two,  in  town- 
ship four,  south  of  range  one  west,  in  the  dis- 
trict of  Iliads  sabject  to  sate  at  St.  Stephen^ 
Alabama,  containing  one  hundred  and  ten 
acres  and  dfty-one  bundredtlis  of  an  acre, 
acoordinjor  to  the  ofHcial  plat  of  the  snir^  of 
said  landretm  ni  I  to  tlic  sreneral  land  office  by 
the  surveyor^eaeral,  which  said  tract  has 
been  purchased  by  the  said  Wtlllam  D.  Stone. 
Now  know  ve,"  .tr  .  »fcc. 
On  the  30th  of  3Iay.  Iti33.  a  patent  was  is- 
sued to  Btlieridge  for  Ae  land  described  in  the 
preamble. 

"Pre-emption  certificate,  numb(T4o;i9. 

"  The  United  States  of  America,  to  all  to  whom 
these  presents  shall  come,  greeting: 
"Whereas,  James  Etheridge.  of  Mobile 
Ck>unty.  Alabama,  has  dcpoi>ited  in  the  general 
land  office  of  the  United  States  a  certificate  of 
the  register  of  the  land  ofllce  at  St.  Slephenp, 
whereby  it  appears  that  payment  has  been  maUe 
by  the  said  James  Etheridge,  *accord-  [*OIS4t 
ing  to  the  provisions  of  the  Act  of  Congres.s  of 
the  24th  April.  1820.  entitled  "An  Act  making 
further  provisions  for  the  sale  of  the  public 
lands,"  for  the  southwest  quarter  of  section 
twenty-two,  in  township  four,  south  of  range 
one  west,  in  the  dlsti  ir  •  f  lands  subject  to  sale 
at  St.  Stephens,  Alabama,  containing  nicety- 
two  acres  and  stxty-sevep  hundredtns  of  an 
acre,  :u  cnrding  to  the  fdii  i  il  plat  of  the  sur- 
vey of  the  said  lands  returned  to  the  general 
land  office  by  the  survcyor  geneial,  wbwi  said 
tract  has  been  purchased  by  tlie  said  Jamee 
Etheridge. 
"  Now  know  ye,"  &c.,  Ac. 
In  April.  1838.  Brown  and  wife,  claiming 
under  the  title  of  Etheridge.  brought  an  eject- 
ment against  Clements  for  the  east  half  oi  the 
southwest  quarter  of  fractional  s»»cllon  twenty- 
two.  The  case  came  on  for  trial  at  the  April 
Term,  1841,  in  the  Circuit  Court  of  the  State 
of  Alabama  for  the  County  of  Mobile,  in  the 
course  of  which  the  following  bill  of  excep- 
tions and  agreement  were  filed. 

BUI  of  Exception*. 

"  Be  it  remembered,  that  upon  the  trial  of 
this  cause,  the  plaintiffs  gave  in  evidence  the 
paper  hereto  annexed,  marked  A,  being  a  duly 
certified  copy  of  a  patent  from  the  Uutteil 
Stales  government  to  James  Btberidge;  and 
thereupon,  it  was  adniUted  by  the  deifendants 
that  the  plaintiffs  had,  at  the  date  of  the  de- 
mise, and  time  of  trial,  all  the  rights  of  said 
patentee  Etheridge  in  the  land  described  in  the 
declaration.  PlaintifZs  also  gave  in  evidence 
I^per  mariced  B,  hereto  annexed,  being  a  plat 
of  a  survey  made  and  returned,  under  an 
order  of  this  court,  by  the  surveyor  ff)r  the 
County  of  Mobile,  and  proved  by  said  sur- 
veyor that  said  survey  was  truly  made,  accord- 
ing to  said  order,  and  that  the  plat  returned 
shows  correctly  the  external  lines  and  corners 
of  said  fractional  section  twenty-two.  That 
he  found  the  southwest  corner  of  said  frac- 
tional section,  as  shown  by  the  plat  returned; 
and  also  found,  on  the  section  lines  of  said 
fractional  section,  the  half  mile  posts,  each 
|Tost  being  a  half  mile  from  the  southwest 
a)rner  of  said  fractional  section.  That  these 
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f)08ts  bore  evidence  of  lieinjj  those  put  down 
»y  the  I'nital  Slutes  surveyor,  on  running  the 
section  lines.  Tliat  un  entire  RouthweKt  quar 
ler  exists  in  suid  fractional  section,  without 
interference  with  any  private  land  claim,  and 
leaving  a  residuum  lK)th  on  the  north  and  on 
the  east  of  said  quarter-section,  as  shown  by 
the  plat  returned  by  him;  and  also,  that  said 
fractional  section  contains  two  hundred  and 
ten  acres.  The  defendants  admitted  that  they 
were  in  powK'8si(»n.  at  the  time  of  service  of 
the  declaration,  of  sixteen  acres  of  the  land 
describid  in  the  declaration.  The  defendants 
gave  in  evidence,  by  consent  of  plaint ifTs,  a 
certiiicd  copy  of  a  patent  from  the  United 
States  government  to  William  I).  Stone,  hereto 
annexed,  marked  N<?.  1 :  and  thereupon,  it  was 
admitted  by  the  plaintiffs  that  the  defendants 
have  all  the  rights  of  the  said  patentee.  Stone. 

in  *the  land  admitted  to  have  been  in 
their  poss<*ssi()n  at  the  time  of  the  service  of 
the  declaration. 

"The  defendants  offered  in  evidence  duly 
certified  copies  of  the  official  township  plats  of 
1832  anil  183").  of  the  township  in  which  the 
laud  sued  for  is  situated  (extracts  from  which 
are  hereunto  annexed,  marked  No,  2).  to  show 
the  boundaries  and  contents  of  the  land  de- 
scribed in  said  patents  to  said  Eihcridge  and 
to  said  Sttme,  without  having  offered,  or  pro 
fessing  to  have  any  other  evidence  than  the 
plats  themselves  afford,  to  prove  that  the  sub- 
division, comers,  aori  lines  dividing  said  frac- 
tional section,  as  exhibited  in  the  said  plats, 
had  been  run  and  marke<l  on  the  ground.  To 
the  admission  of  which  evidence  tnc  plaintiffs 
objected:  and  their  objection  was  overruled, 
and  said  plats  allowed  to  go  to  the  jury.  The 
plaintiffs  admitted,  that  if  the  line.  a.s  marked 
on  .«iaid  extract  from  plats  (No.  2)  dividing  lots 
A  and  B,  is  a  legal  line,  lot  B,  as  exhibited, 
will  cover  the  land  sued  for. 

*'  The  plaintiffs  further  gave  in  evidence, 
that  the  said  line  and  cornvrs,  as  exhibited  on 
tlie  extract  (No.  2),  had  never  been  iiin  or 
marked  on  the  ground;  and  also  gave  in  evi- 
dence papers  marked  C.  D.  E.  F,  G,  H,  hcxng 
duly  certified  transcripts  of  reconls  from  the 
land  office  at  St.  Stephens,  Alabama. 

"The  defendants  gave  in  evidence  paper 
marked  No.  3,  being  a  duly  certified  copy  of 
the  instructions  of  the  Secretary  of  the  Treas- 
ury, licaring  date  the  10th  day  of  June,  1820, 
also  20th  January,  1826. 

"Tin-  plaintilts  gave  in  evidence  pajKT 
marked  I.  being  a  duly  certified  copy  of  the 
circular  of  the  Secretary  of  the  Treasury,  of 
date  the  8th  day  of  May.  1832. 

"  I'pon  the  foregoing  evidence,  the  court 
instructed  the  jury,  that  if  thev  believed  the 
same,  they  nui.-t  find  for  the  defendants.  The 
court  further  instructed  the  jury,  that  if  sidd 
fractional  s<'ction  (No.  22)  was  caipableof  iKMng 
8ub<livide<i  into  an  entire  southwest  ({uarter- 
section  and  two  half  quarter  sections,  leaving  a 
rtniduum  «i.s  shown  by  the  sai<l  map  and  evi- 
dence of  the  county  surveyor,  still  the  sur- 
veyor general  was  n«)t  re<juired.  un«ler  the  acts 
of  Congress  providing  for  the  subdivision  of 
the  public  laud,  and  tlie  instructions  of  the 
Secretary  of  the  Treasur>'.  made  under  the 
Act  of  the  24lli  of  April'  1820.  entitled  'An 
Act  making  further  provision  for  the  sale  of 
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the  public  lands,'  to  make,  in  his  subdivi«ioo 
of  the  same,  either  such  quarter-section  or  hilf 
quarter  sections,  but  might  lawfully  Mibdiridf 
the  same  into  two  lots  (A  and  B).  m  indicaifd 
by  said  plat  of  1832;  and  that  under  said  cri 
dencc,  Etheridge's  title  would  not  bold  tbe 
whole  southwest  quarter  of  said  fractiontl  Kf 
tion.  but  only  lot  A.  and  that  Stones  title 
would  hold  lot  being  the  Imlance  of  nid 
fractional  section. 

"  To  which  instnictions,  and  each  and  evm 
of  them,  the  plaintiffs.  *by  their  coun-  [*0ft6 
sel.  except,  and  pray  the  court  to  sign  and  ml 
this  their  bill  of  exceptions. 

"  E.  L.  D.\R«-\!«.  [seal.]" 
Agreement  of  the  parties: 

"The  parlies  to  this  cauw.  not  wishing  to 
incuml)er  the  record  by  copying  fmm  the  book 
entitled  *  General  Public  Acts  of  Congren 
specting  the  .sale  and  disposition  of  the  public 
lands,  with  instructions  issucxl  from  time  to 
time  by  the  Secrelar)*  of  the  Trea.'sury  and  win- 
missioner  of  the  general  land  offic*e,  and  (>ftirisl 
opinions  of  the  Attorney  General  on  question* 
aiising  under  tlie  land  laws.'  ami  which  in 
struciions  are  contained  in  the  '2<1  volume.  ^«rt 
2d,  prepared  and  printed  by  order  of  the  Sm^ 
atf,  agree  that  sjtid  book  may  Im*  us^-d  by  Hther 
party,  and  anything  therein  contained  read  a* 
dlust ration  of  the  practice  of  the  land  cffice. 
and  constniclion  that  the  acts  of  C'ongrt**  b«d 
received  in  that  branch  of  the  government. 
The  same  work  can  be  referred  to  hy  either 
party  in  the  Supreme  Court,  for  the  purpote 
aforesaid.  The  parties  further  acree,  that  f«ir 
exhibit  No.  2,  being  the  official  map  of  th* 
survey  of  the  township  descrilM'il  in  the  patectt 
of  I)Oth  plaintiffs  and  defendants,  the  m»p 
contained  in  the  same  book  above  describm. 
between  pages  134  and  13r».  shall  berefenrdlo 
as  if  the  same  was  incorpontteti  with,  and 
formed  a  part  of  the  record  in  this  cause 

"  SlIEUM.\N  &  ClI.XMIJERS. 

"  Attorneys  for  plaintiffs 
"  Gordon,  Campbell  A  CiLAM»Lm 

"  Attorneys  for  defendaoiA.'* 

The  jury  having  found  for  the  defendwit* 
under  the  alK>ve  instructions,  the  case  wa»  car 
ried  to  the  Supreme  Court  of  the  8l*te  of  Aht- 
bama.  where  the  opinion  of  the  court  below 
was  affirmed. 

A  writ  of  error  brouglit  it  to  this  court. 

Me»gr».    WiUi»  llaU  and  ishtrmuH  fur 
plaintiff  in  error, 

Mr.  Jonf»  for  tbe  defendants  in  errar. 

3/r.  JIaU  stated  the  case,  and  claimed 
tire  quarter- sect  ion.    It  was  not  within 
ceptions  of  the  Act  of  1880.  being 
served  nor  appropriate*!.    The  agent  : 
United  States  cannot  prescribe  aar  oUmt' 
ditions  than  those  which  art>  found  in  the 
The  southwest  qtiarter  of  section  isa 
thing.    A  patent  was  issued  to  StL^ 
It  is  true  that  the  patent  sara  that  it 
only  ninety-two  acres  ana  sixty  sercn 
dredths,  but  this  is  mere  surplusage,  and 
not  detract  from  the  l^al  efflCcacy  of 'the 
(6  Cowen.  706.) 

The  defendant  in  error  aettied  opoa 
southeast  (piarter.  but  there  were 
claims  to  a  part  of  it.  which  had  a 
and  he  only  claimed  what  remam 
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iMm  to  liie  southeast  quarter  waBput  in  tlurcc 
ooDihii  aft«r  otin.  In  older  to  effect  a  Talld 
titio  iinrt  r  Um  pre-«inptloD  Uw,  three  thlngii 
UK  rcuiured. 

067*1     *1.  Tlw  land  nrast  belong  to  the 

United  St«te<«,  and  \k-  nnfipproprinted. 

2.  It  must  coolonn  to  the  regular  and  legal 
subdiriBkHM. 

3  The  settlement  muRt  be  Qpoo  the  quartw* 
Htiiuu  which  is  claimed. 

The  pateolR  of  the  parties  in  this  case  do  not 
I ; witli  vHch  oihcr.  One  is  for  the  south- 
west quarler  .section,  and  the  other  for  the 
«oiitbeMt  subdivision.  A  subdivision  is  not  a 
!  ml  term,  and  is  synonymous,  in  this  case, 
with  quarter.  The  part  claimed  by  thedefend- 
int  in  error  is  called  by  diflerent  names,  for 
fiample,  "a  frrK'tiun  of  22,"  "fioiithcast  ru1» 
<}ivision," ' '  fraciion  and  southeast  subdivibiuu," 
aod  "  southeast  sub-fraction."  They  all  mean 
the  fvune  thin^:.  which  is.  a  fractioonl  part  of 
Ihc  fioutbeast  quarter  section.  The  dispute  has 
*rl'<t'n  because  the  aunvevor  has  drawn  a  line 
not  authorized  by  law.  dividing  the  section  iti 
lo  tnro  parta.  The  uuthority  which  is  supposed 
to  exist  for  such  a  line  is  the  law  of  1820  (1 
Land  Laws,  323);  but  we  say  that  this  law  does 
Dot  apply  to  the  case,  or  if  it  does,  that  it  is 
eontrolled  l»y  the  Act  of  1830.  which  says  that 
we  are  entitled  to  a  quarter-section.  But  these 
laws  are  not  inconsistent  with  each  other.  (13 

All  the  laws,  beginning  with  the  ordinance 
of  1785,  which  directs  the  public  lands  to  be 
laid  off  into  lownsliipM,  ana  coming  down  to 
the  law  of  imi  (1  Land  Laws,  493),  have  the 
same  system  in  view,  tIz.  :  running  the  lines 
gertt^rapljicnlly.  and  laving  the  land  off  into 
|;iquare8.    The  Acts  of  1»04  and  1605  (1  Land 
I  Laws,  104.  108).  requiring  lands  to  be  laid  out 
and  offered  for  sale  in  quarter-sect ir  ns  are  iin- 
,  repealed,  for  the  Act  of  18!^  refers  to  them. 
F  and  reoc^fnizes  the  same  mode  of  running  out 
the  lines.    Laws  must  be  construed  together. 
(Dwarris  on  Stat..  674.)  The  Act  of  18»D  sup- 
poses that  the  land  isalread^jr  laid  off  in  quarter- 
sections,  and  not  that  new  line?  are  to  oe  run. 
The  reference  to  the  rules  which  the  Secretary 
of  the  Tieasunr  is  authorized  to  prescribe,  is  to 
t!io  manner  of  exeruting  the  established  pro- 
vvsiouB  of  existing  laws,  and  not  that  the  sys- 
tem itflelf  .<ihould  be  diaaged.   The  word 
frac-tion  "  in  the  law  must  be  ronstrued  to 
nn-an  the  piece  which  is  left  after  a  quarter- 
*^t;tion  is  carved  out.    The  object  of  all  the 
l^^nd  laws  (which  Mr.  l/o// examined  in  detail) 
ii»  twofold.    1st.  To  avoid  a  conflict  as  to 
tiniinilarlfli.  because  each  man's  po88e.s.sion  is  a 
■^iTilar  geometrical  figure;  and.  2d.  To  giianl 
Mciunat  lavoritiiini  and  partiality,  by  requiring 
■Imt  vhole  figure  to  be  purchased.   After  the 
iSiTirey or- general  had  run  thet»e  lines,  he  was 
functus  <imci&,  and  had  no  right  to  obliterate 
tlMM^  wuess  lijf  a  fitesh  act  of  Oongrese.  We 

^  L  Tlaat  this  quart«r-gcctiou  is  given  to  us  by 
llbaAciof  1880. 

%  Thig  jhet»  have  been  no  laches  on  our 

S.  That  we  have  the  higher  ecjuitv,  our  claim 
Mina  two  or  three  months  earjUer  than  that  of 

the.  *  *;  

#  jl^^Hft^hM^gave  taht  notice  I 


in  his  reply  he  should  refer  to  the  following 
authorities:    6  Cranch.  287;  1  Paine'a  C.  (T 

Kep..  494:4  Wash.  C.  C.  Hon..  45;  2  Porter's 
Ala.  liep..  43,  43;  7  Porter's  Ala.  Rep.,  801, 
860.  482;  8  Stew.  Ala.  Rep.,  76: 1  Petera,  655; 
Stat.  Alabama.  18  Peters,  436.  498;  4  La. 
Kep.,  547;  13  La.  Rep..  547: 1  La.  Rep.,  56. 

Mr.  Jonm,  for  defendant  in  error: 

I^)th  patents  can  stand.  The  parties  are 
both  pre  emptioncrs,  and  entered  and  paid  for 
their  land  on  the  same  day,  and  n^ceived  cer- 
titir  atcfi  for  it.  Our  patent  is  the  elder.  What 
doc*  ii  grant?  The  description  of  the  property 
is*  tlie  "  southeast  subdivision,"  "  accord- 
ing to  the  official  plat  of  the  Ftirveyor."  We 
must,  therefore,  look  at  the  ollicial  nurvey,  re- 
turned before  the  patent  issued.  It  is  the  same 
tliinir  as  if  it  had  actually  been  inserted  in  the 
hotly  of  the  patent.  There  are  two  sulxlivi.sions 
marked  upon  it.  and  no  one  can  doubt  which 
is  the  southeastern.  It  corrcspondw.  also,  with 
the  original  entry,  which  we  liud  to  l>o  one 
hundred  and  ten  and  a  half  acres.  The  patent 
(  ont.'iins  tlie  exact  technical  descriptioa  of  the 
land,  as  claimed  b}'  us. 

The  argument  upon  the  other  side  i^,  that  the 
surveyor  general  had  no  right  to  lay  off  the 
land  in  these  two  subdivisions,  and  that  his  act. 
l>eing  illegal,  is  void.  But  if  lie  has  done  an 
illegal  act,  does  that  destroy  our  title?  This 
section  is  a  fractional  one,  containing  only  two 
hundred  and  three  acres,  forty  three  more  than 
a  quarter  section.  Were  we  boimd  to  divide 
this  into  half  or  quarter-sections?  Had  not  the 
St-cretary  of  the  Treasury  power  to  adapt  the 
mode  of  laying  it  out  to  the  state  of  the  coun- 
try? The  act  of  Congress  was  prospective,  and 
desitnied  to  provide  for  just  such  a  cjise  us  this. 
What  is  left  of  the  section,  after  satisfying 
elder  citums,  is  singularly  shaped,  and  could 
not  have  Tx'cu  laid  out  into  squares. 

It  is  made  an  objection  to  the  subdivision  by 
the  surveyor,  that  the  dividing  line  was  ncTer 
run  and  marked  upon  the  ground.  '  But  if  this 
be  sound,  it  will  impeach  every  title  made  un- 
der that  survey.  Tne  irreiorularity  of  the  figure 
is  no  ohjection  to  the  subdivision,  for  the  Act 
of  IbSO  provides  for  the  case.  It  directs  whole 
sections  to  be  laid  off  by  north  and  south  lines, 
but  frnrfional  sections  are  left  to  the  judgment 
of  the  Secretary  of  the  Treasury.  The  Act  of 
1880  Introduces  no  new  system  for  the  benefit 
of  pre-emplioners,  but  refers  to  the  system 
which  was  then  in  existence.  Under  it,  if  an 
entire  quarter-section  had  been  laid  out,  there 
woidd  liavc  been  only  forty  acres  left,  and  if 
several  claimants  had  been  living  on  it.  it  would 
have  been  impossible  to  divide  the  hmd  am<mgst 
them  all. 

^fr.  Sfifrmnn,  in  reply,  laid  down  the  follow- 
ing propositions: 

1.  That  Kiheridee's  patent,  legally  construed, 
will  hold  the  whole  *'•  southwest  [♦(150 
quarter  *  of  fractional  section  number  2S5,  ac* 
conling  to  his  claim,  allowance^  and  right,  un- 
der the  pre-emption  law. 

2.  That  Stone's  patent  for  the  "southeast 
subdivision  "  of  saia  section,  legally  construed, 
will  hold  only  the  southeast  legal  sulxlivision 
of  the  same;  and  that  the  southeast  fractional 
quarter  is  such  southeast  "  legal  subdivision," 
according  to  his  claim  and  ri^^t  under  the  pre- 
emption law. 
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3.  Tlijit  if  !lie  patcnis  cannot  h<  Ir-L-Ulv  so 
construed  as  to  avoid  confiict,  yet  that  iithe- 
ridge's  preliminaiy  title,  and  ri^ti  under  the 
pre-emplinn  law,  are  sufficient  to  authorize  the 
plaintiffs  to  rrrover;  and  that,  under  the 
statQteflof  Al  >)  uita.  the  certMleikte  inued  to 
Etherldge.  which  is  older  than  the  certificate 
or  patent  to  Stone,  is  sufficient  to  authorize  the 
plaint ijf.^  to  rerov«r. 

These  hinds  wctp  snrvf'vrd  in  t820,  and  the 
comera  niai  ki  d.  It  is  statt-d  in  the  record  that 
they  found  the  southwest  corner  and  the  half- 
mile  poflts  all  marked.  Etheridge's  patent  in- 
cludes the  whole  of  the  southwest  quarter,  and 
tlie  ^^ranling  clause  is  not  restrained  by  a  refer- 
ence to  the  aumber  of  acres,  which  is  merely 
descriptive.  (See  the  tuthoritiee ftlieady  citen. 
and  also  5  Mason  C.  C.  R,  410:  1  Peters  C. 
C.  R.,  496;  6  Cowen.  706.) 

The  Pre-emptfan  Act  of  1880  aays  that  wr- 
Rons  must  t.ikr  -nme  legal  subdivision.  The 
direction  is  positive  on  this  subject.  The  south- 
west quarter  was  such  a  suhdivfsion.  and  cn- 
ated  in  1820.  when  the  lines  were  nm.  Tliere 
were  three  corners  established  then,  and  any- 
one could  run  the  fourth  line;  and  the  fact  of 
the  case  is,  tliat  these  section  linf-^  the  only 
ones  which  were  ever  nin.  The  .system  Wfliis 
adopte  d  in  1805.  Under  it,  qnatter-sectlons 
could  be  found  without  Ixin?  run  out,  l>ecausi? 
half-mile  posts  were  put  down.  The  law,  then, 
created  this  quarter-section,  which  was  estab- 
lished m  soon  as  the  posts  were  planted.  Ethe- 
rid^c  lived  in  sight  of  a  post.  The  lines  which 
the  surveyor  makes  upon  paper  are  not  bound- 
aries, but  are  merely  indicative  of  subdivisions 
which  the  law  has  created.  (5  How.  Miss. 
Rep..  751.) 

A.  quarter-section  is  a  definite,  precise,  legal 
thing.  (2  Laws  and  Instructions.  180, 181,  l§3, 
184.  187;  4  Stmrt  A  Fbrter,  8M;  7  Porter, 
482.) 

Etheridge's  patent  is  not  for  the  lot  A,  which 

runs  into  the  northwest  quarter-section. 

The  Act  of  1805  speaks  of  comers  and  lines 
not  run  out ;  and  the  3d  section  of  the  Act  of 
1796  (Land  Laws.  51).  shows  what  the  sur 
veyor  general  must  return,  by  directing  that 
his  plat  must  be  made  up  from  Held  ooolcs. 
(2  Porter's  Alabama  Rep..  40:  8  Stew.,  76;  7 
Porter.  432,  4;^.  m ;  »  Stew. .  396. ) 

These  two  certificates  being  issued  by  the 
same  officer,  on  the  same  day,  must  be  intor- 

{)retcd  so  as  to  avoid  a  conflict  l)etween  them. 
jOt  A  cannot  beheld  under  Etheridge's  patent, 
because  it  runs  out  of  the  southwest  quarter. 
Stone's  is  described  to  be  the  southeast  sub- 
660*1  *divi8ion ;  but  what  is  that,  and  how  can 
it  be  found,  as  no  lines  were  ever  upon  the 
ground?  (2  Land  Laws.  803. 820.  787.  9»9,  826, 
827.-) 

Id  instructions  from  the  commissioner,  dated 
January  90. 1826.  a  fractional  section  isdeflned 

to  he  "  a  tract  of  land  not  bounded  by  sectional 
lines  on  ail  sides,  in  consequence  of  the  inter- 
vention of  a  oaTigable  stream,  or  some  other 

boundary  recognized  by  law.  and  containinira 
less  quantity  than  six  hundred  and  forty  acres;" 
and  the  surveyor  is  directed,  in  "subdividing 
fractional  .sections,  containing  one  hundred 
and  8i.xty  acres  atui  upwards,"  to  "  designate 
as  many  full  half  quarter-sections  as  practicable, 
and  the  residuary  lot  will  thou  be  a  Iractioa  of 
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the  fractional  quarter  section  of  which  it  form* 
a  part  (2  Land  Laws,  853,  854.  921.  m,  834, 
186.) 

Mr.  Justice  McKrvi.KY  delivered  the  opinion 
of  the  court: 

This  case  comes  before  thi''  court  on  a  Trit 
of  error  to  the  Supreme  Court  of  iht  Siaie  <•( 
Alabama. 

The  plaintiflTs  brought  an  action  of  ejeri 
ment  against  the  defendHuis.  in  the  Circuit 
Court  for  the  County  of  Mobile,  in  said  Stale: 
and  upon  the  trial  they  read  in  evidence  the 
followini^  claim  and  entry:   "  To  the  rerisfer 
and  receiver  of  the  hind  otlice  at  St.  Stcpnen* 
You  will  please  to  take  notice,  that  I.  James 
Etherldge.  of  Mobile  County.  Alabama,  cWtn 
the  right  of  pre  emption.  un4er  the  Art  of  r<o 
gressof  the  89tb  of  May,  1830,  to  the  southwest 
quartersection  23,  township  4.  range  1  wisl:" 
anr^  Tli  it,  <m  the  '2^'lh  day  of  January,  the 
said  James  Ethcridge  made  the  neo^sarj  proof 
that  he  had  planted  and  oultiTated  saldqntHer- 
sectirn  in  the  year  1S29,  and  remained  in  pc* 
session  until  after  the  29th  dav  of  May.  1830 
The  plaintiff  also  read  in  evidence  a  patent 
from  the  I'nited  Slates,  bearing  date  the  8i)th 
day  of  May.  1833.  reciting  that,  "  Wbona.- 
James  Etherldge,  of  Mobile  County.  AUbaroa. 
has  deposited  in  the  general  land  office  of  the 
United  States,  a  certificate  of  the  register  of 
the  land  ofllee  at  81.  Stephens,  whereby  it  Hp 
pears  that  payment  has  t>een  made  hv  the  uid 
James  Eihcridge,  according  to  the  provinioos 
of  the  Act  of  Congress  of  the  24lh  April.  KM 
entitled  '  An  Act  inaking  further  provision  for 
the  sale  of  the  public  lands,*  for  the  scwif  hwest 
quarter  of  s<  clion  22.  in  township  4.  south  of 
range  1  west,  in  the  district  of  lanos  sabjeoi  to 
sale  at  St.  Stephens.    Alabama,  containing 
ninety  two  acres  and  sixty  s^'ven  h\indriMlth<s  of 
an  acre,  according  to  the  official  plat  of  the 
surrey  of  the  said  lands,  returned  to  the  gtoeml 
Inn  !    tfUce,  by  the  surveyor- general,  which 
said  tract  has  been  purchased  by  the  said  Jam.-*^ 
Etheridge: 

"Now  know  ye.  that  the  T'nite<l  State*-  of 
America,  in  consideration  of  the  premi«t*.  awl 
in  conformity  with  the  several  acts  of  Om- 
gres««  in  such  case  made  and  provitle<l,  h%\t 
eiven  and  graiUed.  and  by  tlie.ve  pns.  n:.^  tin 
give  and  grant,  unto  the  saad  .Tamef<  EtheridD". 
and  to  his  heini,the  said  tract,  above  deectihed. ' 
&c. 

*In  ol>edience  to  an  order  of  the  Hr-  (*66l 
niil  Court,  the  jsurveyor  of  Mobile  Cou&tv 
went  upon  the  land  in  controversy,  and  madf 
an  actual  survey,  and  returned  a  plat  Un  nnf 
into  court,  showing  that  tlie  section  22  w*k 
coveted  by  private  land  claims,  except  tlw 
whole  of  the  southwest  quarter,  on  yxhkh 
James  Etheridge  had  made  bis  eoirji  aixi  » 
smalt  fraction  &  the  southeast  quaHer.  mteni 
under  the  pre-enq»tion  law.  by  Wit  I>  S'  - 
and  a  fraction  Uk  the  northeast  ami  north*' 
quarters  of  said  section;  wlddi  plat  was  gi< 
in  evidence  to  the  jury.  And  the  plsin 
proved,  by  the  surveyor,  that  hv  fouutl 
southwest  comer  of  said  fractional  N.>ctioD 
shown  by  the  plat  returned;  and  also  found. «> 
the  section  lines  of  said  fractional  s<TtioB  tl 
half  mile  posts,  each  poat  being  half  iv  i'  tl 
from  the  soulkwesl  comer  of  said  fr^icti n 
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««<iion:  that  Iheae  posts  bore  evidence  of  beinc 
(lio«  put  down  by  the  surveyor  of  thtj  Unitea 
SCites.  on  running  the  section  lines;  that  an 
entire  flout I) west  quorter-M-'ction  exists  in  said 
fnictional  section,  without  interfering  witii  any 
private  laod  claim,  leaving  a  residuum  on  the 
m\h  and  the  east  of  said  quarter-section. 

Tlie  defendants  gave  in  evidence  to  the  jury 
the  followinLT  claim  and  cnlrv,  made  by  the 
Mid  William  D.  blone:  "To  the  register  and 
ncdver  of  the  land  ofRce  at  St  Stephens,  Ala- 
'  ini;i:  •  Von  will  please  to  take  notice,  tiiat  I, 
,  Wiiliiun  D.  Stone,  of  Mobile  County.Alabama, 
chio  the  right  of  pre>emption.  under  the  Act 
of  Congress  of  the  2nth  of  ^Iiiy.  1830,  to  the 
frueiioD  aituated  in  the  west  part  of  southeast 
fiarter  of  nctioo  83,  in  township  4,  rnuee  1 
w.^t  of  VV  And  on  tlio  er)th  of  March,  fS^], 
I  k  made  the  necessary  affidavit  and  proof  to 
ihow  that  be  had  pltated  and  cultivated  the 
5l)ove  deKcril)ed  tract  of  land,  according  to  said 
Act  of  the  2tfih  of  May,  1830.  And  Ihev  also 
^ve  in  evidence  the  following  patent:  ''The 
iDiiwl  Stales  of  America,  toali  to  whom  these 
presenls  shall  coine.  greeting:  Whereas  William 
D.  Stone,  uf  Moltilt .  has  depodted  in  the general 
land  office  of  'Aw  United  States,  a  certificate  of 
t  the  r?gij:ter  of  the  laud  office  at  St.  Stephens, 
I  vl.  nhy  it  appears  that  full  payment  has  been 
•ni  It  by  William  D.  Stone,  according 

iiiu  Aci  uf  Cougrebs  of  the  ;i4ih  of  April, 
1820.  entitled  'An  Act  making  further  provision 
tior  the  Kale  of  the  public  land.*,'  for  the  south- 
fcttst  subdivUioa  of  fraclioual  section  22.  in 
township  4,  south  uf  range  1  west,  in  the  dis- 
trict of  lands  subject  to  sale  at  St.  Stephens, 
Alabama,  coniuiuiug  one   hundred  aud  ten 
acres,  and  fifty  one  liundredths  of  an  acre,  ac- 
HWiiing  to  the  official  plat  of  the  surveyor  of 
■wid  laiid,  returned  to  the  general  laud  office  by 
iht  surveyor-general;    which  said  tract  has 
■kea  pttTcttased  by  the  said  William  D.  Stone: 
■bvknow  ye.  that  the  United  States  of  Amer- 
Ka,  iu  e<iii>i(it'riition  of  tlie  preini.ses,  and  in 
|isaBfonnity  with  the  several  acts  of  Congress 
lift  sach  case  made  and  provided,  have  given 
and  granted,  and  by  these  presents  do  give  and 
mai,  onto  the  said  William  D.  Stonerand  his 
uin.  the  said  tract  above  described."  &c. 
1  66*i*]  ♦And  it  wius  admit te<i  by  'lii  plaintiflf.s 
thai  the  defendianUi  had  all  the  rights  of  said 
t  SiiMie  in  the  land  admitted  to  liave  been  in 
[Hrr  jv^-ev<iion.  at  the  time  of  the  ^^•r  .  :(  t  r>f 
F  ibe  declaration :  and  the  defendants  admitted 
j  Ihat  the  plaintiffs  had,  at  the  date  of  the  demise 
lifjil  linit  (if  trial,  all  tlie  rights  of  said  patentee. 
fhljtKtidjSti,  iu  the  land  described  in  the  declara- 

^^And  the  parti e.s  "not  wishing  to  incumber 
record,  by  cupping  from  the  book  entitled 
JGeDeral  Acts  of  Congress  respecting  the  sale 
"lUid  dls{M)>ili()n  of  the  puVjlic  lands,  wiili  in- 
_.*lrucik)iu»  iasned,  from  tiiue  to  lime,  by  tlic 
iSflCftfsry  of  the  Ticasury,  and  commi>-<ioner 
b( the  general  land  fifflce,  and  oflicud  opinions 
mm  ilie  Attorney  Geucrul.  ou  quc^iiuus  arising 
uadtr  tile  land  laws;'  and  which  instructions 
to  tlie  2d  vol..  part  tlie  2d.  prepared  and  printed 
l»>  the  Senate,  agrt  e  that  sjiid  book  may  be  used 
!>>' either  party ,  and  anything  therein  contained 
illustration  of  the  practice  of  the  land 
,lBd  cou&tructiou  that  the  acts  of  Cou- 

noeivcd  in  that  branch  of  iha  gov* 


ernment.  The  pame  work  can  be  referred  to, 
by  either  party,  in  the  Supreme  Court,  for  the 
purpose  aforesaid.  The  parties  further  agree 
that  the  exhibit,  No.  2,  Ix  ing  the  official  plat 
of  the  survey  of  the  township  described  in  the 
patents  of  both  plaintiffs  and  defendants,  be- 
tween pages  134  and  185,  shall  be  referred  to 
as  if  the  same  was  incorporated  with,  and 
formed  a  part  of  the  record  In  this  cause." 
This  statement  furnish(»i  all  the  evidence 
deemed  ncccssar}'  and  pertinent  to  the  inveeti* 
gation  of  the  (pu-stiousinvolveil  in  lb*  |irincipal 
Instruction  of  the  Circuit  Court  to  the  jury,  on 
the  trial  of  the  cause:  wldch  instruction  is  as 
follows:  "The  court  further  instructed  the 
jury  that,  if  said  fractional  section,  j^o.  22, 
was  capable  of  being  subdivided  into  an  entire 
.■iouth  \  i^t  qii  vrter-section,  and  two  half  quarter 
sections,  leaving  a  rmduum,  as  ahown  by  said 
map  and  evi^noe  of  the  county  surv^or, 
still  the  surveyor-general  was  not  required, 
under  the  acts  of  Congress,  providing  for  the 
subdivisions  of  the  public  lands,  and  the  in- 
structions of  the  Secretary  of  the  Treasury, 
made  under  the  Act  of  the  24th  of  April,  1820, 
entitled  '  An  Act,  making  further  provision 
for  til  '  •^ile  of  Ihc  public  huids,'  to  make  in  his 
aui)division  of  the  ^amc,  cither  such  quarter- 
section,  or  half  quartOMMlCtlons;  but  might 
lawfully  subdivide  the  same  into  two  lots.  A 
and  B,  as  indicated  by  said  plat  of  1832;  and 
that  under  said  evidence,  Etheridge's  title 
would  lint  lif)ld  the  whole  southwest  furirtcrof 
said  fractional  section,  but  only  lot  A ;  and  tliat 
Stone's  title  would  hold  lot  a,  being  the  bal- 
ance of  said  frnrtinnal  tjectiou."  1^  this  in- 
struction Ihe  plaialills  excepted. 

Upon  the  construction  here  given  to  the  act 
of  Congress. .  and  to  the  instructions  of  the 
Secretary  of  Ibc  Treasury  thereon,  referred  to 
in  the  above  instruction  of  the  court,  depends 
the  whole  controversy  between  the  partic*8  to 
this  suit.  The  1st  section  of  the  act  of  Con- 
gress, above  referred  to,  is  in  these  words: 
"That  from  and  after  *lhe  first  day  of  [*003 
July  next,  all  the  public  lands  of  the  United 
States,  the  sale  of  which  is,  or  may  be,  au- 
thorized by  law,  shall,  when  oHered  at  public 
sale  to  the  highest  bidder,  be  offered  in  half 
(juarter  sections;  and  when  offered  at  private 
sale,  may  be  purdiased,  al  the  option  of  the 
purdiaser,  eitb«^  in  entire  sections,  half  sec- 
tions, (juarter  sections,  or  half  quarter  sections; 
and  in  every  case  of  the  division  of  a  quarter- 
section,  the  line  for  the  division  thereof  slial] 
run  north  and  south,  and  the  corniTs  and  con- 
tents of  half  quarter  tiections,  which  may  here- 
after besold.uiall  be  ascertained  in  the  manner 
and  on  the  principles  directed  and  prescri?>ed 
by  the  secoud  secliou  of  lux  act,  entitled  An 
Act  concerning  the  mode  of  surveying  the 
public  lands  of  the  United  States.'  passed  the 
ilih  day  of  February,  1805,  and  fractional 
sections,  containing  one  hundred  and  sixty 
acres,  or  upwards,  shall,  in  like  manner,  as 
nearly  of*  piuclicable,  Ik.'  subdivided  into  half 
quarter-sections,  under  such  rules  and  regula- 
tions i\s  niav  bo  preserilied  by  the  Secretary  of 
the  TrcafcUiy.  "    {'A  Story '.s  Lawa,  1774.) 

The  settled  policy  of  t  'ongress  has  been  to 
survey  tlie  public  lands  in  square  figures, 
running  the  hues  north  and  south,  and  cat>t 
and  wMt,  and  to  eitend  the  tulidivisioiu  au> 

771 


Digitized  by  Google 


668 


BuPRKMB  Court  of  thk  United  Statbs. 


1845 


thorized  by  law.  as  far  an  practicable,  in  square 
figures,  to'the  lowest  denomination. 

The  second  section  of  the  Act  of  the  18th  of 
May,  1796,  ch.  29,  directs  that  the  public  lands 
"shall  be  divided  by  north  and  south  lines, 
run  acconling  to  the  true  meridian,  and  by 
others  crossin:;  them  at  right  angles,  so  as  to 
form  townships  six  miles  square,  unless  where 
the  line  of  the  late  Indian  purchase,  or  of  tracts 
of  land  heretofore  surveye<l  or  patented,  or  the 
coun«  of  navigable  rivers  may  render  it  im- 
practicable, anfi  then  this  rule  shall  not  be  de- 
parted from  further  than  such  particular  cir- 
cumstances may  require."  After  directing 
how  townships  should  l»e  divided  into  sections, 
it  dire(!ts  that  "  fractional  townships  shall  be 
divide<i  into  sections  in  manner  aforesaid,  and 
the  fractions  of  sections  shall  be  annexed  to, 
and  sold  with,  the  adjacent  entire  .st'ctions." 
(1  Stor)''s  Laws,  422.)  The  lowest  denomina- 
tions authorized  by  this  act,  was  sections;  but 
the  direction  to  the  surveyor  was  to  divide  the 
fractional  townships  into  as  many  sections  as 
the  particular  circumstances  would  permit. 
And  so  by  the  1st  section  of  the  Act  of  the 
24th  of  April,  1820,  the  surveyor  is  directed  to 
subdivide  fractional  sections,  containing  one 
hundred  and  sixty  acres  and  upwards,  into  as 
many  half  quarter-seclions  as  practicable,  b^- 
running  the  lines  north  and  south.  And  this 
statute  conferred  no  power  on  the  Secretary  of 
the  Treasury  to  make  any  regulation  by  which 
\  a  fractional  section  might  be  divided  into  any 
quarter,  or  other  sulxlivision  than  half  quarter- 
sections.  The  only  authority  he  acquired  by 
the  statute,  was  to  make  such  rules  and  regu- 
lations as  would  enable  the  surveyor  to  make 
the  greatest  number  of  half  (luarter-sections 
out  of  a  fractional  section,  by  -  running  the 
lines  north  and  south,  or  east  and  west;  and 
C<>4*]  this  *power  he  executed,  by  his  circu- 
lar Idler,  to  the  siirveyors-ireneral.  of  the  lOth 
of  June.  1820,  2d  part,  i*ublic  Land  Laws, 
&c..  820. 

Had  the  surveyor-general  sulxlivided  the 
fraclioiial  .section  22.  now  in  controversy,  ac- 
cording to  law.  there  would  have  been  two 
half  (juurler-sci'tions  in  the  southwest  (juarter, 
making  that  quarter  complete,  a  fractional  sec- 
tion in  the  southeast  quarter,  and  a  fractional 
section  in  tJie  northeast  anci  northwest  quar- 
ters, niakmg  four  tracts  or  subdivisions  instead 
of  two.  as  returned  by  him  to  the  land  otlice  of 
the  district.  None  of  the  lines,  siilMlividing 
sections,  are  required  by  law  to  Ik;  nuuie  by 
actual  survey,  an<l  marked  on  the  laud;  but 
they  are  to  be  delineated  on  the  township  plats, 
according  to  the  2d  section  of  the  Act  of  the 
nth  of  .Slav.  1805.  ch.  74.  referred  to  in  the 
Act  of  the  24th  of  April.  1820.  (2  Story's  Laws, 
961.)  When  the  township  and  .station  lines 
are  run,  antl  the  corners  marked  according  to 
law,  the  f|uarter-se(!tion  lines  are  ascertained 
on  the  plat  by  j)rotraeting  lines  across  the  sec- 
tion north  and  south,  and  east  and  west.  e<jui- 
distjint  from  the  si'ctlon  lines;  and  so  of  other 
sulHlivisiims.  And  a  surveyor  going  on  the 
land  to  ascertain  the  boundary  of  a  quarter,  or 
half  (juarter  section,  would  do  it  with  as  much 
ease  and  certainty  as  if  it  had  been  dclineali*<i 
on  the  plat  by  the  surveyor-^reneral.  Extend- 
ing the  subdividing  lines  on  the  township 
plats,  in  not,  therefore,  ettfenlially  necessary  tu 
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enable  the  register  to  sell  the  land,  or  to  eive 
title  to  the  purchaser.  The  register  is  as  much 
bound  to  know  what  is  a  legal  subdivision  of 
a  section,  or  fractional  section,  as  b  the  sur 
veyor-general. 

Because  he  is  directed  by  law  to  offer  the 
lands,  when  sold  at  public  sale,  in  half  quar 
ter-sections.    To  enable  him  to  perform  this 
duty,  he  must  know  what  a  half  quarter-sec- 
tion is.    And  before  he  can  offer  a  fractionxl 
section  for  sale,  he  must  see  that  it  has  been 
subdivided,  so  as  to  enable  bim  to  offer  u 
much  of  it  in  half  quarter-sections  as  practk«- 
ble.    When  Etheridge  applied  to  purchase  the 
southwest  quarter  of  this  fractional  section  at 
private  sale,  as  he  had  a  right  to  do,  under  the 
act  granting  pre-emption  rights,  the  register 
was  bound  to  know  whether  such  a  subdivis- 
ion could  be  obtained  according  to  law.  A 
bare  inspection  of  the  township  plat  must  have 
satisfied  him,  in  this  case,  that  it  was  praclica 
ble  to  obtain  an  entire  quarter  section  in  th« 
southwest  corner  of  the  fractional  section  22. 
The  1st  section  of  the  Act  of  the  24ih  of  April. 
1820.directed  that  tliis  fractional  section  should 
be  divided  into  as  many  half  quarter -sections 
as  practicable,  by  lines  north  and  south;  and 
the  instructions  given  by  the  Secretarv  of  the 
Treasury  under  this  act,  directed  that  it  should 
\ye  divided  into  half  quarter-sections,  by  north 
and  south,  or  east  and  west  lines,  so  as  to  pre 
serve  the  most  compact  and  convenient  form^ 

There  is  nothing  in  any  of  the  acts  of  Coo 
gress,  nor  in  the  instructions  of  the  Secretarr 
of  the  Treasury,  to  authorize  the  division  o( 
•this  fractional  section  made  by  the  [•665 
surveyor-general,  and  it  being  a  violation  of 
the  law,  and  contrary  to  the  duties  of  his  office, 
it  must  be  regarded  as  a  void  act.    (Mt'l^  et  ai. 
v.  Kerr  ff     ,  7  Wheal..  1.)    So  far  as  Stone'f 
claim  wii>  ( oncerned,  this  division  of  Ibe  frieJj 
tional  section  has  been  treated  by  tlw 
and  the  commissioner  of  the  general  land 
as  a  legal  subdivision,  and  tlie  roister 
to  have  disregarded  entirely  the  act  SnMi^H 
pre  emptiou  rights,  and  Stone's  claUB  flH 
proofs  under  it,  and  to  have  transferred  hfc] 
claim  to  the  western  lot  of  tlie  fractional 
tion  as  dividwl  by  the  sur\'eyor  generaL  ^ 
certificate  of  the  register,  recited  in  the  paM 
of  Etheridge,  takes  no  notit*e  of  this  sabdl 
sion  of  the  fractional  section,  but  stmtei  ^ 
Ethel idge  had  "purchased  of  the  regialerfl 
lot  or  southwest  quarter  of  section  number ■ 
etc.    The  (latent  is  for  the  whole  of  the  soM 
west  quarter  of  section  22.  by  its  proper  dg 
nation,  and  if  no  quantity  of  land  had  hi 
expressed  it  in,  all  the  land  contained  la  ■ 
({uartcr  section  would  have  pas8e<l,  br  thejl 
ent.  to  Etheridge;  Ixn-ause.  by  the  zd 
of  the  Act  of  the  11th  of  February.  IBOS^ 
fore  referred  to,  it  is  provided  that  "iB 
sections  and  quarter  sections,  the  cootrntfl 
whic  h  have  not  iN^en  a*turned.  shall  be  M 
and  considered  as  containing  the  one  balf.^ 
the  one  fourth  res|)ectively.  of  the  conleiil»< 
the  section  of  which  they  nuikc  part,"  TI 
surveyor  failetl  to  return  the  conienls  of  d 
quarter-section  in  this  case;  it  was  liabto^tlM 
fore,  to  be  sold  by  the  alx>ve  rule.    Bol  kfl 
been  insisted  that  Etheridge,  and  UwB 
ing  under  him,  were  bound,  und  rooclodifl 
tlie  u  umber  of  acres  expreaaed  In  the 
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It  is  evident  the  quarter  section  was  not  referred 
to  for  the  numlwr  of  acres  contained  in  it;  but 
bv  expre«8  words  reference  was  made  to  the 
plat  returned  by  the  surveyor-general,  show- 
tO|7  the  division  of  the  fractional  section  into 
two  parts,  one  of  which  contains  the  number 
of  acres  expresacxl  in  Etheridge's  patent,  and 
fhf  other  the  number  of  acren  expressed  in 
Sujoe's  patent.  It  has  been  already  shown 
that  this  plat  was  illegal,  and  the  subdivision 
of  the  fractional  bcction  void;  and  any  refer- 
ence, therefore,  to  this  plat,  to  show  the  number 
of  acres  granted  to  Ltheridge,  is  illegal  and 
iocoo^istent  with  every  previous  step  taken 
towanis  perfecting  his  title,  and  utterly  repug- 
nant to  the  previous  word^s  of  grant  used  m 
the  patent. 

Thus  it  appears  that  neither  the  claim  of 
Elheridge.  tiled  with  the  register, the  certitlcutf 
d  purchase  issued  by  him.  nor  the  patent  is- 
neu  to  Etlierid^fe  by  the  commissioner  of  tlio 
geneiml  land  otllcc,  is  foundeil  on  the  divis- 
im  of  the  fractioned  section  made  by  the 
iorreyor- general:    but  the  whole  appears  to 
be  founded  on  the  subdivision  of  the  frac- 
tional section  into  one  quarter-section,  and  two 
fractiona]  sections,  made  l)v  actual  survey  on 
the  land.     It  is  true  that,  in  undertaking  to 
.Kate  the  quantity  of  land  contained  in  the 
ouarter-seclion.  reference  is  made  to  what  is 
Uiere  cailc<l  the  otllcial  plat  of  the  lands  return 
ed  to  the  general  land  otlice  by  the  surveyor- 
general;  "which  Is  nothing  more  than 
ft  reference  to  this  same  subdivision  of  tlie  frae- 
tiooAl  section  so  often  mentioned.     But  this 
qoeAion  necessarily  arises:  How  can  the  con 
tents  of  either  <Iivision  of  the  fractional  section, 
thus  divided  into  two  lots  or sulnli visions,  show 
the  contents  or  numlter  of  acres  in  the  south- 
west quarter  of  the  same  section?  The  ninety- 
two  acres  and  sixty-seven  hundre<lths  of  an 
•ere  mentioned  in  the  patent,  is  the  number  of 
seres  contained  in  the  western  subdivision  of 
•aid  fractional  section,  and  consists  of  part  of 
the  southwest,  and  part  of  the  northwest  quar- 
ters of  the  fractional  section,  as  apix^ars  by  the 
plat  tiaed  on  the  trial.    No  part  of  the  north- 
west quarter  of  this  fractional  section  can  by 
aoT  reasonable  construction  be  considered  as 
beu^  within  and  part  of  the  land  include<l  in 
a  patent  for  the  southwest  quarter  of  the  sec 
tion.  This  pn)vea  that  the  reference  to  this  plat, 
in  Etheridge's  patent,  is  both  delusive  and 
DleAl.  and  must,  therefore,  be  rejected  as  void 
and  inoperative. 

The  Act  of  the  29th  of  May.  1830,  to  grant 
pre-emption  rights  to  settlers  on  the  public 
laods.  cb.  209,appropriated  this  quarter-section 
'  land,  on  which  Ktheridge  was  then  settled, 
his  claim,  under  the  act,  for  one  year,  sub- 
ject, however,  to  be  defeatetl  by  his  failure  to 
oomplj  with  its  provisions.    During  that  time 
tUs  quarter  section  wa^  not  liable  to  any  other 
claim,  or  to  be  sold  to  any  other  person,  except 
at  public  sale,  under  the  proclamation  of  the 
Prp«!dent  of  the  Unite<l  States;  and  that  Kihc 
had  a  right  to  prevent,  by  paving  for  it  as 
cit-*l  '  '  ''"  'ict.    An<l  as  he  has  complied 
n  all  1         ,  lisitions  of  the  act, as  far  as  the 
■italces  and  ille;.':il  acts  of  the  ministerial  of- 
r<  of  ?  lit- government  would  permit,  he  has 
.  "  ;  .  .:i>oii  title  by  Im  |iatenl.  again.st  the 
<i  £>tates,  for  the  whole  of  said  southwest 
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quarter-section.  The  remaining  question  is. 
whether  Etheridge's  title  is  goo<l  agtiinst  Stone's 
patent.  Stoneclaime<l  "the  rightor  pre  emption, 
under  the  Act  of  Congress  of  the  29th  of  May, 
1880,  to  the  fraction  situated  in  the  west  part 
of  the  southeast  quarter  of  section  22.  in  town- 
ship 4,  range  1  west."  This  claim  conflne<l  his 
pre  emption  right  to  that  specific  fraction.  And 
although  the  act  gave  to  every  settler  on  the 
public  lands  the  right  of  pre  emption  of  one 
hundred  and  sixty  acres,  yet  if  a  settler  hap- 
jx'ned  to  be  seatwl  on  a  fractional  section,  con- 
taining less  than  that  ({uantity,  there  is  no 
provision  in  the  act  by  which  he  could  make 
up  the  deficiency,  out  of  the  adjacent  lands,  or 
any  other  lands.  The  only  case  provided  for  in 
the  act,  by  which  the  pre-emptioner  had  the 
right  to  enter  land  out.<?ide  of  the  quarter,  or 
fraclional  section,  on  which  he  was  settled  at 
the  passage  of  the  act.  is  the  case  provided  for 
in  the  2<1  section.  When  two  or  more  persons 
were  settled  on  the  .siune  (juarter-section, it  might 
be  divided  l)etween  the  two  first  settlers,  and 
each  be  entitled  to  a  pre  <  inption  of  eighty  acres 
of  lan«l  elsewhere,  m  the  same  land  district. 
B\it,  in  this  c»ise,  Stone  was  not  only  permit- 
ted to  take  *laiid.  outside  of  the  frac-  [*667 
lional  section,  on  which  he  was  settled,  but  he 
was  permitted  to  take  land  on  which  Elheridge 
was  s<  ttled.  and  to  which  he  had  previously 
proved  his  right  under  the  same  act  of  Con- 
gress. 

In  the  case  of  Lindmy  et  al.  v.  Miller  et  al. 
(0  I\'lers.  (J74),the  pluintitTs  in  ejectment  claim- 
ed title  under  a  patent,  dated  the  1st  of  Decem- 
ber, 1824,  founde<i  on  an  entry  and  survey 
made  in  the  same  year.  The  defendants  claimed 
title  imderan  entry  made  in  January,  1783, up- 
on a  military  warninl,  f/)r  services  rendered  m 
the  Virginia  State  line.and  a  survey  made  there- 
on, in  the  same  mcmth.and  recorde<i  on  the  7th 
of  April,  of  the  same  year,  and  a  patent, issued 
by  ihe  Slate  of  Virginia,  in  March,  1789.  This 
land  lay  in  what  is  called  the  military  district, 
between  the  rivers  Scioto  and  Little  Miami,  in 
the  Stale  of  Ohio.  This  district  had  l)ecn  re- 
served, in  the  dee<l  of  cession,  dated  the  1st  of 
Mareh.  17H4,  made  by  Virginia  to  the  Unite<i 
States,  to  satisfy  the  claims  of  the  Virginia 
troops  on  continental  establisliment,  in  the 
event  of  there  not  l)eing  sullicienl  good  land 
for  that  i>ur|K>se  in  a  rti8<?rvation  previously 
ade  bv  Viririnia,  on  the  southeast  side  of  the 
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Ohio  Hiver.  Although  the  defendants  proved 
possession,  under  this  title,  for  upwanls  of 
thirty  years,  the  entry,  survey,  and  patent, 
were  adjudgeil  by  the  ci>urt  to  Ix;  void,  on  the 
ground  that  the  land  had  been  reserveil  for  the 
satisfaction  of  military  warrants,  gninte<l  for 
services  of  the  Virginia  troops  and  continental 
estAbli.shment.  and  was  not.  therefore,  subject 
to  entry  u|W)n  warrants  for  services  rendereti  In 
the  Virginia  State  line. 

In  the  case  liefore  the  court,  all  the  land  in 
the  southwest  (piarter  of  the  fractional  section 
hat!  iM^en  appn)priated.  by  law,  to  satisfy 
Etheridge's  claim,  and  no  other  land  could  l)c 
substitule<l  in  lieu  of  that  quarter-section,  for 
any  part  of  it.  Stone's  claim  arose  under  the 
same  law.  and  by  the  same  provisions  was 
confined  to  the  fraction  in  the  west  part  of  the 
southeast  <juartcr  ot  the  same  section,  and  gave 
no  right  to  land  elsewhere.    So  much  of  the 
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patent  to  Stone  as  purports  to  grant  land  with- 
in the  southwest  quarter  of  the  section,  is, 
therefore,  not  only  an  appropriation  of  land  to 
his  claim,  not  subject  to  it  according  to 
the  act,  but  which,  by  the  same  act,  had 
been  appropriated  to  another  claim,  aris 
ing  under  the  same  act,  concurrent  with 
and  equal  in  all  respects  to  Stone's  claim.  How, 
then,  could  his  patent  give  him  title  to  land 
that  was  not  subject  to  his  claim;  land  that  he 
never  had  legally  claime<l;  and  to  land  that,  by 
law.  had  been  appropriated  to  and  claimed  by 
another?  It  seems  to  us,  this  case  is  clearly 
within  the  principles  settled  in  the  case  above 
referred  to,  and  that  the  patent  granted  to 
Stone  is  void,  for  so  much  of  the  land  included 
in  it  as  lies  within  the  »iid  southwest  quarter 
of  the  fractional  section,  and  for  which  Ethe- 
ridge  holds  a  patent. 

It  has  been  insisted,  however,  that  asElhe- 
ridge  only  paid  for  the  quantity  of  land  men 
tioned  in  his  patent,  that  he  can  have  no  right 
008*]  *to  land  paid  for  by  Si  one.  and  included 
in  his  patent.  This  is  one  of  the  results  of  the 
mistaken  and  illegal  acts  of  the  ministerial  o\W 
cers  of  the  government,  which,  as  already 
shown, can  neither  benefit  one  party  nor  prej 
udice  the  rights  of  the  other,     'the  United 
States  have  receiveii  full  payment  for  all  the 
land  contained  in  Ixilh  patents.    And  if  Stone 
has  paid  for  land  which  l)elonged  to  Ethe- 
ridge,  thai  is  a  matter  to  be  adjusted  b<?lween 
themselves,  amicable,  or  by  law,  as  they  may 
choose. 

Upon  a  full  riete  of  the  whole  ante,  it  w  the 
opinion  of  the  court  that  the  judgme.nt  of  tlie  Su- 
preme Court  of  Alabama  bt  recerml. 

Mr.  Junttef  f .'atuon  : 

1  feel  myself  bound  to  dissent  from  the  fore- 
going opinion,  for  the  following  rea.«:ons: 

1.  liy  the  Act  of  2l»th  May.  1880.  a  preemp- 
tion right  settler  then  in  posw.'sjiion  was  entitlwl 
to  enter  with  the  register  of  the  land  ollice  in 
the  district  where  the  land  lay  by  lepil  sub- 
divisions, not  more  than  one  hundred  and  six 
ty  acres. 

The  controversy  before  tis  turns,  partly,  on 
what  was  the  true  "  legal  subdivision"  of  frac- 
tional section  22,  containing  two  hundred 
and  three  acres.  This  must  l>e  ascertainitl 
from  the  laws  on  the  subject  existing  in  1880. 
The  lines  of  public  surveys  actually  run  and 
marked  in  the  tield.  are  township  extensions, 
and  section  boundaries;  the  lines  dividing  sec- 
tions into  quarters,  half  quarters  (and  quarter 

Quarters  hin<'e  \^\2),  Ix'ing  only  indicated,  or 
epicled  uj>on  the  township  plats  returned  and 
recorded  in  the  oHice  of  the  register. 

The  Act  of  2«th  March.  1804.  provide* 
for  the  tlrMt  time  for  the  sale  of  the  public  lands 
in  (juarter  sections;  and  idso  directs  (sec.  9) 
that  fractional  sections  shall  Ix?  sold  entire;  or 
by  uniting  two  or  more  together.  The  Act  of 
February  Uth,  IbOo,  directs  with  abs(»lute  pre- 
cision, leaving  no  discretion  on  the  subject,  the 
manner  in  which  full  sections  shall  t)e  divided 
into  quarters:  but  makes  no  provision  for  the 
Rubdivinion  of  fractional  sections.  It  was  not 
until  the  passing  of  the  Act  of  April  24.  1820. 
that  these  were  authorized  to  be  subdivided: 
and  then  only  when  they  contained  more  than 
one  hundred  and  sixty  acres.  The  Act  of  1B20. 
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in  directing  the  manner  in  which  full  sectioBt 
shall  be  subdivided  into  half  quarters,  oreigbrv- 
acre  lots,  is  as  absolutely  pn-cise  in  its  provM- 
ions  as  that  of  1805;  and.  as  in  the  former  cast. 
gives  no  discretionary  power  so  far  as  tbeie 
subdivisions  are  concerned :  but  in  autborinog 
the  sub<iivision  of  fractional  sections  cooiatn- 
ing  one  hundre<l  and  sixty  acres  and  upwards, 
it  directs  that  thev  shall  in  like  manner,  *'  u 
nearly  as  practicable.  '  be  subdivided  into  half 
quarter  section,  or  eighty-acre  lots — "  uotier 
such  rules  and  regulations  as  may  be  prwcribt-d 
by  the  Secretary  of  the  Tn-asury. "    Under  the 
discretionary  power  here  given,  rules  and  regu- 
lations were  prescribed  by  Secreiaiv  Crawford, 
on  the  19th  of  June,  1820.  (2  Land  Laws  and 
Opinions,  "p.  820,  No.  796.)  A  circular  [•669 
was  addressed  to  the  survey ors-general  of  that 
date,  for  their  government  in  thi*  respect,  bj" 
the  commissioner  of  the  general  land  office.  It 
orders  that  fractional  sections,  containing  more 
than  one  hundred  and  sixty  acres,  shall  be  di- 
vided into  half  quarter  sections,  by  north  sad 
south,  or  east  and  west  lines,  so  as  to  preame 
the  most  compact  and  convenient  forms.  **You 
will,  therefore,"  says  the  commissioner,  'be 
pleased  to  divide  the  fractional  sections  in  yo«ir 
district  (which  remain  unsold),  in  the  maoDcr 
above  directed,  and  repoit  to  tliis  office,  and  to 
the  registers  of  the  land  district  in  which  tbosf 
fractions  respectively  are  situate,  the  subdivis- 
ions, together  with  the  (juantitv  in  each.  It  b 
not  intended  to  run  the  subdivisions!  line8.siMi 
mark  them,  but  merely  to  make  them  upon 
your  surveys, and  calculate  the  qxiaatity  of  laitd 
in  each  subdivision." 

In  January,  1826  (2  Land  Laws.  p.  583.  No. 
841V  further  instructions  were  given  on  this 
subject  to  the  surveyor  general  at  Waahi 
Mississippi.  The  commissioner  saja. 
other  things:  "  A  fractional  section  is  a 
of  lan(i  not  bounded  by  sectional  lines  on 
sides,  in  consequence  of  the  inlerventino  of 
rivers.  &c.,  and  containing  a  leas  quantity  thaa 
six  hundred  and  forty  acres," 

Speaking  of  the  regulations,  and  the 
letter  founded  on  them,  the  commissioner 
tinues:    "The  substance  of  the  rule  ia, 
fractional  sections  of  one  hundred  and 
acres  and  upwards  are  to  be  subdivided  br  cail 
and  west, or  north  and  south  lines.  atthe<uKr»- 
tion  of  the  surveyor,  so  as  to  preserve  the  most 
compact  and  convenient  forms.    Each  loC  to 
as  nearly  as  practic»ble.  a  half  quart 
cimtaining  a  (|uantity  of  ciehty  acres; 
times  rather  more.somctimes ieM,a8  th« * 
demands."  ^ 

According  to  these  instructions,  fraction 
22  was  divided:  two  precise  eighty  acre  tracts 
could  not  Ix;  made  out  of  it;  half  quarters,  or 
eighty  acres,  was  the  least  ({up.ntiiy  that  could 
be  sold  by  the  Act  of  1820.  if  in  regular  fmm 
and  part  of  a  full  section;  but  if  in  irregttlv  form 
and  the  fraction  of  a  >:e<-t ion. containing  upwards 
of  one  hundred  an<l  sixty  acres,  then  it  was 
left  to  the  secretary  tocauseit  tobesnbdlvidsd 
according  to  his  own  regulations,  into  two  or 
more  tracts,  approaching,  "as  nearly  as  pnafr 
ticable."  to  eighty  acres  each.  He  directed  tfar 
subdivisions  to  l)e  mnde  in  all  cases  so  wis 
preserve  the  most  compact  and  salable  fi 
accommodating^  the  tracts  to  the  sides  of 
or  other  legal  intervening  boundarks  to  • 
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serre  the  best  interests  of  the  government. 
This  praciice  has  prevailed  as  the  governing 
rule  for  nearly  a  quarter  of  a  century,  and  is 
nov  in  full  operation — large  quantities  of  land 
hire  been  sold  thus  subdivided;  and  great 
quaniitiw  yet  remain  to  be  sold.  I  speak  on 
information  derived  from  the  commissioner  of 
tbe  general  land  office.  The  idea  of  taking  out 
of » fraction  a  quarter  section  of  one  hundred 
and  sixty  acres,  if  found  there,  as  if  the  section 
entire,  and  leaving  surrounding  strips  of  a 
670*]  few  acres  each,  unsalable  *and  of  little 
i>r  no  value,  as  will  l>e  the  case  here,  never  has 
been  entertained  at  that  offlce  as  the  true  con- 
Mruction  of  the  Act  of  1820.  from  the  date  of 
Mr.  Crawford's  instructions  (June  10th,  1820) 
op  10  Ibis  time.  On  mature  consideration.  I 
iliink  ibe  instructions  given  legitimately  within 
tlieauthority  conferred  on  the  Secretary.  In  this 
riew  of  the  law, as  applicable  to  the  pr^nt  case, 
I^atn  supported  by  the  opinion  of  the  Attorney- 
Umral.  given  on  Etheridge  s  claim  in  1037. 
(8  Land  Laws  and  Opinions,  p.  138.  No.  85.) 

2.  Suppose. however,  it  wasdoubtful  whether 
ihey  were  or  not  authorized,  is  it  admissible  for 
ibe  courts  of  justice,  after  such  a  lapse  of  lime, 
tocail  in  question  the  construction  given  to  the 
W;  todii>turb  so  many  titles  taken  under  it — 
iodio  ba'ak  up  existing  suUlivisions?  The 
lole  authority  to  which  the  act  referred  for  its 
exposilion.  and  the  prescribing  of  rules  and 
ijtgulalions  to  carry  it  into  execution,  was  the 
SonMary  of  the  Treasury.  His  jurisdiction 
vaa  subject  to  no  supervision ;  he  was  consti- 
Uited  the  only  judge  from  whose  decision  there 
»as  no  appeal  on  part  of  purchasers;  they  were 
compelled  to  buy  in  the  form,  and  quantity,  the 
Iwids  were  offered  for  sale,  or  not  be  permitted 
lopurchase  at  all.  The  Secretary  having  ad- 
jodged  and  settled  the  construction  of  the  act 
•ccwding  to  his  views  of  its  true  meaning,  and 
this  Coeval  with  its  pas.sage — a  strong  circum 
<Unce:  the  government  in  its  executive  and 
political  departments,  and  the  community  at 
Wrje  concerned  in  purchasing  from  tlie  gov- 
cnunept.  having  acquiesced  without  complaint, 
teeogiiizing  the  construction  as  the  true  one, 
tlirough  so  great  a  lapse  of  years,  it  is  now  sup- 
P«ed  by  me.  the  duty  of  'this  court,  on  the 
ooestioa  being  presented  here,  and  that  for  the 
onttime.  to  acquiesce  als<j.  That  these  sub 
<iiTi«ioo8  are  for  the  best  interests  of  the  United 
States  is  manifest;  all  others  have  abided  by 
litem,  and  so  should  the  [)lai[i(itr. 

If  one  of  our  own  judgments  made  in  1820, 
oeval  with  the  statute,  hatl  produced  similar 
tWttequences :  if  many  ibousaiuls  of  titles  rested 
*>n  It  (as  there  .surely  do  on  Mr.  Crawford's  in- 
'*ruction'!),  I  should  feel  myself  wholly  unau- 
llwrixed.  at  this  day,  to  overthrow  the  decision, 
iwwcm  doubtful  I  might  think  it  to  be.  The 
cnnMriiUve  rule  of  communtx  error  ftidtnttt 
■tJHtteml  in  courts  of  justice,  in  reganf  to 
tfcwrown  judgments,  under  such  circumstances; 
ttd  undoubted  judicial  propriety  requires  its 
■lopttoo.  as  it  seems  to  mc.  when  dealing  with 
t^dedaion  of  the  secretary  in  the  present  in 
••wee.  This  course  is  peculiarly  due  to  the 
'*=P«»  of  titles,  and  the  stable  maintenance  of 
•a  OUblisbed  system  in  a  great  depiiri  ment ;  a 
■f*^  that  cannot  be  changed  in  this  respect 
I^Uioot  much  expense,  confusion,  and  delay, 
^  the  admiuist ration  of  that  department. 
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8.  But  suppose  the  secretary  was  mistaken, 
and  the  subdivision  of  fractional  section  22  is 
illegal;  what,  then,  is  the  plaintiff's  case?  His 
title  is  a  patent ;  on  his  legal  title  he  must  re- 
cover, therefore  he  *cannot  be  heard  to  [*67  I 
say  his  patent  is  void  because  founde<l  on  an  il- 
legal subdivision:  the  question,  then,  is  reduced 
to  this;  what  does  the  patent  cover?  Etheridge 
had  no  peculiar  rights  by  the  Act  of  1880,  .save 
that  he  had  a  preference  of  entry;  like  others 
purchasing  of  the  United  States  he  was  com- 
pelled to  buy  in  legal  subdivisions;  before  1820 
not  less  than  an  entire  fractional  section  could 
be  sold;  nor  after  the  act  of  that  year,  could 
one  be  sold  in  subdivisions  until  divide<l. under 
regulations  by  the  Secretary  of  the  Treasury. 
Further  than  this,  the  Act  of  1805  remained 
unchanged,  as  to  fractions.  Etheridge  could 
not  \ni  permitted  to  treat  a  quarter-section  in  a 
fraction,  although  found  there,  as  if  it  was 
found  in  an  entire  section.  lie  did  attempt 
it.  in  proving  up  his  preference  right, but  when 
he  applied  to  enter  at  the  land  offlce  the  register 
rejected  his  claim,  and  compelled  him  to  take 
the  land  on  which  he  resided  in  the  form  and 
quantity  it  had  been  laid  off  according  to 
the  instructions;  and  this  he  did  take.  The 
government  ia  bound  by  its  patent;  is  es 
topped  to  disavow  the  sulxiivision  granted;  and 
as  estoppels  are  mutual, Etheridge  is  equally 
bound  by  the  grant.  It  recites  the  patent  cer 
tificate;  this  says  it  is  for  ninety-lwo  acres  and 
sixty  seven  hundredths,  bounded  "  according 
to  the  ofncial  plat  of  the  survey  of  the  said 
lands,  returned  to  the  general  land  office  by 
the  surveyor-general — which  said  tract,  de 
scribed  in  the  plat  returned.  ha.s  been  pur- 
chased by  the  said  James  Etheridge."  The 
plat  is  part  of  the  patent  certificate;  is  referred 
to  in  the  patent,  and  is  part  of  that  also,  just 
as  much  as  if  it  was  attached  to  the  same  paper. 
By  the  plats  of  public  surveys,  land  must  be 
identified,  and  the  boundaries  ascertained,  in 
all  cases  of  the  kind.  The  parties  agree  of  rec- 
ord that  exhibit  No.  2  is  the  official  map  de 
scribed  in  the  patent  of  Etheridge;  accordmgto 
this,  he  purchased  lot  A  for  ninety-two  acres 
and  sixty-seven  hundredths;  his  eastern  bound- 
ary being  the  red  line  made  by  the  surveyor- 
general,  pursuant  to  the  instructions.  This 
was  undoubtedly  the  land  the  government  in 
tended  to  sell,  and.  as  I  think,  as  certainly 
the  same  Etheridge  intended  to  buy,  and  did 
buy ;  of  course  he  can  recover  no  land  east  of 
that  line.  and.  therefore,  the  judgment  ought 
to  be  affirmed ,  even  if  the  instructions  were 
illegal  and  void. 

4.  The  case  does  not  stop  here :  Stone's  pal 
ent  is  elder  than  Etheridge's;  the  same  plat  is 
referred  to  in  each;  Stone's  is  for  the  one  hun 
dred  and  ten  acres  and  fifty  hundreths  east  of 
the  red  line.    This  is  not  disputed.    To  over 
come  it,  Etheridge's  patent  must  be  supported 
by  a  legal  entry  for  the  same  land,  elder  than 
Slone  s  |)!iieiit.    As  already  stated,  until  Ethe- 
ridge paid  his  money,  he  could  have  no  legal  en 
try  fnnn  which  to  date  his  title.    There  being 
no  such  subdivision  existinir  in  law  as  the  south 
west  <|uarter  of  fracti(»tml  sectional  section  22. 
when  Ellu*ridg«'  presented  liis  occupant  claim. 
I  he  could  not  be  piermitled  to  enter  in  that  form. 
'  or  for  that  quantity.   Such  was  the  express  in 
istructiouof  May  81,  1881  (2  Land  Laws  and 
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ii't*2*]  'Instructions.  No.  497,  and  again  in 
No.  5:31.)  The  first  subdivision  was  crcnt«l 
afterwards  by  the  act  of  the  surveyor-general, 
and  is  indicated  by  the  red  line.  That  it  is 
denomiuatt'tl  the  soutliwt^st  (juartcr  in  Ihv  pat 
ent.  amounts,  in  my  judgmeut,  to  very  Utile;  < 
thus  depiirtmeiit  mw  proper  to  call  such  ■ 
•ubdivisions;  the  denomination  was  ai  liid  iry 
Mid  not  precise,  but  w£  cannot  discard  the 
mxbitsnce  for  the  mke  of  correcting  terms  of 
de.scription  opni  tn  verbal  criticism.  The  land 
contained  in  piat  referred  to  in  Ktheridge'a 
patent,  is  a  te<»]ites1  qiMrter*8ecttoD  la  the  lan- 
i^uage  of  ihi  sjeneral  land  office,  and  mrh  snh 
^visious  arc  known  by  no  other  name  there.as 
will  be  seen  hy  No.  488  and  No.  486  in  the 
volume  of  Instructions  above  referred  to.  Thu.«i 
Id  :No.  4b8,  dated  July  28, 1830,  the  commis- 
doner  Instructs  tiie  register  at  Mount  8alu8,tbat 
the  pre  emption  law  of  that  year  restricted  the 
quantity  to  be  located  to  one  hundred  and  sixty 
acres,  or  a  quarter*8ectiOD;  but  that  it  did  not 
intend  that  an  excess  over  one  hundred  and 
sixty  acres,  "in  a  tract  of  land  technically 
known  as  »  qusrtersection,  "  should  be  cut  oft 
SO  as  to  restnet  the  quantity  literally  to  one 
hundred  and  sixty  acres.  "  The  law  (mys  he), 
bftvifl^  taken  it  for  granted  that  evei^  quarter- 
section  contains  one  fnmdred  and  sixty  acres , 
which  not  being  tiie  fact,  we  must  be  guided 
by  what  we  know  to  be  the  spirit  and  intention 
of  law."  Tie  then  in.struct-s  the  regi.ster.  In 
cases  of  fractional  seciionis,  to  conform  to  the 
subdivisions  as  made  by  the  surveyor-general, 
and  to  irive  the  quantity  as  near  a-spracticahle. 

No.  4<S0  is  a  general  circular,  dated  Septem- 
ber 14,  1830,  on  the  satne  subject  in  part.  In- 
struction 8  directs :  "Although  a  quarter-sec- 
tion may  be  found  to  contain  rather  more  than 
the  ordinary  quantity  of  one  hundred  and  sixty 
acres,  the  right  of  pre  emption  is  extended  to 
the  full  quantity  of  such  quarter-section."  In 
the  languai^e,  therefore,  of  the  general  land  of- 
fice, the  southwest  quarter  of  fractional  section 
28,  called  for  in  Etberidge's  patent,  is  as  well 
known  hy  its  designation  a.s  if  the  section  wa.s 
entire.  TIds  the  instruction  No.  497  above 
eipiains,  where  tibe  subdivided  qnanlity  h  less, 
to  be  a  "  techincal  "  qn  w  tcr  alw).  n>  wrll  ah  if 
the  quantity  had  tieeu  more.  But  if  there  be 
nnoeSrtainty,  here,  as  In  former  cases,  we  must 
refer  to  the  plat  and  (piantity  to  t  xplnin  'he  un- 
oertl^ty.  This  course  was  purtiuetl  iii  the  case 
of  JftieM*  WaUsir  {9  Graneh,  178),  and  again 
in  4  Whcaton,  444.  There  the  plat  wa.'^  hen!  to 
control  the  face  of  the  patent,  and  tixed  a  dif- 
ferent locatity.  because  Grow  Creek  was  laid 
down  nn  thf  plat,  nearly  through  it.s  r-cntfr; 
the  locHliun  certiticate  copied  m  the  patent,  a^ 
in  this  case,  called  for  a  beginning,  and  for 
routers  fr  nii  that  point,  running  on  from  the 
creek,  wtiicii  was  not  named  as  buiug  cruttised 
by  the  lines;  yet  this  court  disregarded  the 
calls,  and  held  the  land  lay  on  Inith  .sides  of  the 
creek,  iks  mdicaled  in  the  uukeU  plul.  It  wu» 
a  much  weaker  case  than  the  present.  In  pat- 
ents of  the  United  States,  from  their  earliest 
dale  down  to  this  day.  nothing  is  referred  to 
073*1  but  numben  <^  the  public  aiinreya. 
To  hold  that  the  stirveyji  did  not  explain  and 
control  the  patent  as  to  iileuiiiy,  and  »ide  linefl. 
wonM  lie  an  abandonment  of  both;  as  nothing 
else  can  sstahliah  eilhar. 
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Much  stress  is  laid  on  the  fact  that  the  half- 
mile  post  is  found  on  the  south  boondarr  of 
section  22.  The  same  line  marks  are  unifomlr 
made  on  all  sectional  lines,  regardless  of  fnc 
tions:  so  it  would  have  been  done  had  the  fnc 
tion  22  been  for  less  than  one  hundred  aad  u- 
ty  acres,  and  not  subjected  to  snbdlvirios.  Tht 
section  south  may  have  been  entire,  and  tiu 
comer  post  necessary  for  the  purposes  of  tfaat 
section. 

Another  difficulty  stands  in  the  way  of  'h- 
plaintifl's  recovery.  Stone's  patent  is  the  ekkr: 
It  SI  admitted  It  coven  the  land  In  dispQl»--ti)t 
patent  passed  the  perfect  and  con,summat«-  til', 
in  an  action  of  ejectment  the  patent  is  condusre, 
as  was  hdd  by  thbi  court  In  WUen  Jmdemm, 
and  Bagrull  v.  /.'r. r/-,'.- (13  Peters.  516  450t 
You  can  only  go  behind  it,  and  give  it  earlier 
date,  from  apiecise  legal  entry  for  the  same  haid 
made  by  the  grantee,  to  overreach  an  trlder  pat 
ent;  as  this  court  held  in  Bim  v.  ikkria»d{\ 
Peters,  655).    We  have  seen  Etherldge  dki  m 
enter  the  land  in  di'-]  iite  when  he  paid  b> 
money,  and  took  hii»  patent  certificate.  Too?er 
throw  Stone's  patent  we  must  rely  oo  the  ftaf- 
erenoe  right  to  enter.   At  bent,  it  t^  a  mnot«f 
and  doubtful  equ!^;  8tooe  paid  for  the  land, 
and,  if  the  assumption  be  trae,  has  an  eqailf 
attached  to  it  for  his  pnrrha««e  mon^y;  ^rtp-r.' 
ing  a  ca-se  of  <X>Dflicling  equiltei>,  with  wliKi 
a  court  of  law  cannot  deal.    In  the  languags  . 
"f  iliis  court  in  Bagndl  v.  Br  tlfrv'}:,  "we  ire 
bound  to  presume,  for  the  purpose*  of  this  ac- 
tion, that  all  previous  legal  steps  had  been  takra 
by  8tone  to  entitle  himself  to  the  jwittnt.  ini 
that  he  had  the  superior  right  to  obiaiD  Ji,  not- 
withstanding the  claim  set  up  by-£tbertdge;sD<l  | 
having  obtaiue<l  the  patent.  Stone  had  the  bent 
title  known  to  a  court  of  law,  to  wit.  the  fee." 
There  a  much  more  imposing  equity  than  Eib- 
eridgo  can  pretend  to  was  set  up.  In  noreificct. 
therefore,  is  there  any  groimd  for  reveniagthi 
deci.sion  of  the  Supreme  Oourt  of  |1  laliiia.  as 
is  supposed  by  me. 

In  the  case  of  Promt  d  m.  v.  Hunt,  Mr 
Justice  Daniel  diasents  from  the  opinion  ol  the 
court,  and  concurs  in  opinion  with  Mr.  Ckiff 
JvHiee  and  Mr.  Jtutiee  Oatron. 

CrlUoiscd— 9  How., 834: ao  How.,  tlT. 
Citwi-S  How.,  flOB ;  7  WaU.,  tm. 
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Tne  entry  mi<J  prts(«e<wion  of  one  tenant  In  oom- 
□oQ,  isoniiiiiirlly  dtH.'uu'd  the  entry  and  |M)wefl8lon 
((ili  tiie  tenunKs  ;  and  this  presiiiuptlon  will  pre- 
ia  iBVor  of  all.  until  some  notorious  tu  t  ot 
suiiter  or  adverse  pot«eiwlon  by  the  party  ho  cnter- 
lajri*  draught  home  to  the  knuwledife  or  notice  of 
ottwn.  Wben  this  ooounu  the  poaseasion  Is 
frv  m  that  period  treated  m  MvenM  to  the  oilier 

"'iiantii. 

»uoh  a  DotoriouH  muter  or  adverse  ponecflAloa 
mj  tx-  by  any  overt  act  in  pai<«  of  which  the  other 
t  nanu  havr  due  notice,  or  the  aRxertion  in  any 
irx'mllng  at  law  of  a  sevorul  and  dlntlnet  claim  or 
ti'^.  If  an  attempt  t>e  made  to  obtain  a  partition, 
ijtaougb  tbeleiral  priK.'eedinjr''  by  which  it  iKeffect- 
f\ may  be  invalid  or  defective,  .still.  behiK  a  matter 
f  public  notorieijr,  thA  co-teaant  is  bouodathU 
;  rii  to  take  oottoe  of  the  claUn  to  advene  powei 
•i  'D  thiis  set  up. 

1(  the  t»  iiHtit.s  in  itoste^wlon  only  claim  the  un- 
JjVided  InteP'-Ht  vvlii<-li  was  held  by  their  Immediate 
.■rmuira,  it  is  not  adverse  to  the  remaining'  part  of 
la*'  ntle,  and  such  persons  cannot  defend  tbem- 
*•  Ivts  In  ejt*ctmeut  by  Rivinif  In  evhlenee  an  otit- 
•ti.-i  !{Mir  title  elder  tbilo  that  under  wbicb  tbejr 
:ui  I  nor  inn  thoravaU  thewieeiTeeof  the  tiatnte 

'  Ismitrttions. 

!iut  if  (he  <xoiipants  ent^^red  into  po^iaceeloa  and 
the  lands  for  more  than  twenty  years  before 
comniem-enieut  of  the  suit,  by  a  purchase  and 
.:rc  tht-ri-of  in  entirety  and  severalty,  and  not  an 
■■  l  it-'l  part  ihen-of  In  co-tenancy,lt  is  an  adverse 
>46(askttt,  and  tbe  aUtute  of  Umitationa  la  a  good 


THIS  can  wae  brought  up  by  writ  of  error 
inm  the  Circuit  Court  of  (lie  United  BtMtei 

Imz  the  Dbirict  of  Kentucky. 

There  were  three  tenants  in  commoii  of  a 
tnct  of  lanrl  in  Kcnttirky.  and  the  (juestion 
»'««.  how  far  the  pusscssion  of  the  occupiers, 

idiag  imdar  two  of  the  three,  constituted  an 
advene  poesessinn  ai^iiust  the  tliird.  so  as  to 
•r.'ixlt  them  to  the  benefit  of  the  statute  of 

Illation. 

lu  a  patont  wjis  issued  by  the  Governor 
'•i  K'  uiijcky  to  George  (Jlytuer  for  one  third, 
kad  L'harleij  Lynch  and  John  Hlanlon  for  two 
third*  of  a  certain  tract  or  parcel  of  laud,  con- 
laiBing  eleven  thousand  acres  by  survey,  bear- 
date  the  30th  of  May,  1984,  lying  and  bein^^ 
u  the  County  of  JefTerson,  on  the  waters  of 
Hmt<x1'm  Creek,  and  bounded  as  follows.  ^:c., 

\  division  of  the  land  was  made  by  commis- 
ianen  and  offered  in  evidence  during  the  trial ; 
iod  as  (he  various  pro<;eedings  under  this  com- 
MHoa  ran  tbrougb  a  long  period  of  time,  the 
whole  of  tbem  will  tie  stated  before  paKsing 
n  to  other  dicunittanoee  in  the  tdstoiy  of  the 

Hf-rin.-  County,  the  first  day  of  January,  eight- 

ft-n  hundred  and  two. 
We,  William  Neall  and  Isaac  Forbes,  hav- 

1  ttecn  appointed  commissioners  by  the  Coun- 
:  ( Viurt  of  the  aaid  Oonnty  of  Henry,  in  con- 
I75*j  formity  *to  an  act  of  the  General  As 
tmhly  of  the  §tate  of  Kentucky,  for  the  pur 
*'m  of  making  division  of  landa  between  res- 
lenia  and  non  residents  in  the  said  County  of 
Imry,  having  been  called  on  to  divide  a  tract 
f  eleven  tiiousand  acree  on  the  waters  of  liar- 
>!*«  Creek,  in  the  name  of  George  Clyiner  for 
\tt  one  third,  and  Charles  Lyilch  and  John 
Hifiton  two  thinb>, agreeably  to  a  patent  bearing 
ste  the  34th  day  of  necf-inber,  in  the  year  of 
ur  L4>rd  one  thousand  eight  hundred  and  nix, 
■d  of  the  Com inon wealth  of  Kentucky  the  fif 
"Tith.  ami  signed  l)y  Christopher  Greenup,  the 
ucn  Qovemor  of  Kentucky.  It  being  stated  to 
■MifeB  Arid  QeoiieClymer  lea  non-neidflot, 


we  have  ^one  on  the  ground,  and  made  the 
lowing  division,  to  wit:  Charles  Lynch  aad 
John  Blanton's  portion  is  lot  No.  1,  roniuining 
seven  thousmid  three  hundred  and  thirty-three 
and  one  third  acres,  agreeably  to  the  plat  here> 
by  laid  down,  which  is  bounded  as  foUoweth, 
to  wit:  4&C.,  &C. 

"No.  2.  on  the  plat  allotted  toCteorge  Clyiner 
on  tlir  flivi'iion,  is  lK)iinfled  as  f(>llt)\vs.  to  wit, 
containing  three  thousand  six  hundred  and  aix- 
ty-six  and  two  thirds  acres:  Beginning.  &c., 
&c.,  hereby  conveyinir  and  affirming  the  fore- 
going division,  agreeable  to  the  said  allottment, 
to  the  said  Charles  Lynch  and  John  Blanton, 
for  the  two  thirds  of  said  eleven  thousand  acres, 
and  the  one  third  to  the  said  George  Clymer, 
agreeably  to  the  metes  and  bounds  oefore  de- 
scril)ed. 

' '  Given  under  our  hands  and  seals  as  com- 
missioners aforesaid,  the  day  and  dale  llni 
above  written. 

"  Will.  Neale,  Fl.  s.l  Com'r. 
"  Isaac  FoRSEa,  [l.  s.j  OoiD*lr. 
"Bigned,  sealed,  and  delivered  in  pvesenoe 

of 

"Henry  County  Court,  clerk's  office,  Jan.  1, 
1810. 

"The  within  division  of  land  was  filed  in 
my  office,  acknowledged  by  William  Neale  and 
Isaac  ForlxM,  commissioners  in  said  county  for 
the  division  and  conveyance  of  lands,  parties 
thereto,  as  thdr  act  and  deed,  and  admitted  to 
record.      Att.         Row.  Thoieab,  C.  C. 

"  Henry  County.  October  court.  1827. 
"  An  instrument  of  writing  purporting  to  be 
a  division  of  eleven  thousand  acres  of  land,  in 
the  County  of  Henry,  between  Charles  Lynch, 
John  Blanton,  and  George  Clymer,  the  same 
being  made  by  William  Neale  and  Isaac  Forbes, 
commissioners  appointed  for  that  purpose,  was 
this  day  produced  into  court  (the  commissioners 
iM-ing  absent),  together  with  the  certificate  of 
acknowledgment,  entered  and  attested  by  liow- 
Und  Thomas,  clerk.  Whereupon,  on  motion 
of  Charles  II.  Allen,  atlorncy  for  the  partit^a,  it 
is  ordered  that  the  .same  be  now  received  and 
recorded  accordingly,  which  was  heretofoie 
done. 

"AtU  i:J>MD.  P.  TUOMAB.  C. 

By  Will.  Sharp,  D.  C. 

*'■  Henry  County  Court,  clerk's  office,  [*670 

Aug.  8.  1H2H. 

'*  I,  Edmund  P.  Thomas,  clerk  of  the  County 
Court  for  the  county  aforesaid.  d«  ( <  rtity,  that 
on  the  day  of  the  date  hereof,  the  foregoing 
commissioners'  report  of  lands,  together  with 
the  certificate  thereon  indofsed,  were  filed  in 
my  office  and  recorded. 

"Att.  Edmd.  p.  Tuomas.C." 

In  1813.  George  Clymer,  one  of  the  patentees, 
residing  in  Philadelphia,  nmde  his  will  and 
died,  lie  devi.sed  his  property  to  certain  per- 
sons in  trust,  for  the  payment  of  certain  moneys, 
and  these  trt  be  divided  amon^  l^is children uid 
■grandchiUiren. 

Much  evidence  was  given  in  the comt  below, 
to  show  the  nature  of  lin-  title  and  pos-nession 
under  which  the  o<i  iip;ints  jn-siding  entirely 
upon  the  part  allotteil  to  Lynch  and  Blanton) 
held  their  land.s.  They  all  claimed  under  Lynch 
and  lilanlou;  and  the  following  is  a  summary 
of  tiM  evidence.  It  wai  proved  tlmt  these  per- 
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sons  entered  upon  and  first  improved,  settled, 
and  occupied  the  land;  and  they,  and  those 
claimiDK  under  them,  have  held,  claimed,  and 
occupied  the  land  as  their  own,  for  upwards  of 

twenty  five  yours  before  the  commencement  of 
this  suit;  but  no  evidence  was  introduced  by 
either  of  the  defendants  condueing  to  prove 
thftt either  of  t!i  :t;  or  any  other  person,  bad 
given  any  express  noiicu  to  the  patentee,  Cly- 
mer.  in  his  hfetimc,  or  either  of  the  trustees 
name<l  in  the  will  of  snid  Clymer.  that  they,  or 
any  of  them,  held  tiic  land  ndverseiy  to  the 
clium  or  ri^ht  of  Oiymer;  nor  was  any  evidence 
given  tenning  to  prove  that  notice  of  mtiv  sort 
bad  ever  been  given  to  Ciymer.  or  anv  oi  the 
trustees  niuned  In  his  wilf,  by  «nr  of  the  de- 
fendants, or  any  other  person  under  whom  any 
of  them  claim,  except  the  f«icis  which  the  evi- 
dence did  conduce  to  establish  that  the  land  in 
possession  of  each  defendant  had  been  taken 
possession  of,  improved,  and  occupied  by 
aciiifxl  residence,  by  each  defenduut  (or  at  first 
bv  him  of  whom  he  derived  his  possession  and 
cndm  of  right,  and  afterwards  by  himself),  as 
all  entirely  his  or  their  own.  and  not  as  co-ten- 
ant with  Clymcr  gr  his  devisees,  and  had  been 
ao  evOT  afterwards  held,  for  upwards  of  twenty 
years,  and  up  t  o  Mir  c'ommencement  of  this  snii 

It  did  not  aui)ear  by  the  evidence  that  either 
of  the  defendants,  or  his  predecessor  in  the 
possession,  had  any  knowlodpc  or  notice,  in 
lact,  that  Ciymer  was  a  coimrtuur  with  Ly  nch 
and  Blauton.  or  had  any  interest  in  the  land; 
and  plaint ifT's  conns<^'l  insisted  only  that  ttu>y 
were  bound  to  know  uud  notice  the  right  of 
Ciymer,  appttrent  on  the  patent. 

Evidence  was  also  introduced  to  show  that 
mobt  of  the  dcfeudauts  were  within  the 
lx>undary  of  adverse  patents,  elder  in  date  than 
Uic  patent  to  Ciymer,  Lynch  and  Bhmton,  and 
that  some  of  them  had  contracted  with  the 
claimants  of  those  elder  patents,  for  the  land 
in  their  possession,  since  they  beouue  possessed 
of  it. 

The  suit  was  brought  in  December.  1840,  l)y 
67  7*1  the  representatives  *of  Ciymer,  against 
sixty-three  occuiMnts  of  the  tnust,  which,  as  be- 
fore staled,  had  been  a<»igned,  in  the  partition, 
to  l^ynch  and  Blauton. 

Upon  the  trial,  the  phdntflf  asked  the  court  to 
instruct  the  jury: 

1.  That  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendants,  or  others  under 
whom  they  claim,  entered  upon  the  Inr-.d  in 
contest  under  the  claim  of  Ciymer.  l^ynch  acd 
Blanton,  for  eleven  thousand  acres,  thatsudl  of 
the  defendants  as  the  jury  may  find  so  entered, 
by  themselves  or  others  under  whom  they 
claim,  cannot  avail  themselves  of  the  elder  pat- 
ents read  in  evidence,  as  to  defeat  the  plaintiff 
in  this  action. 

2.  That  the  defendants  cannot  defeat  the 
plaintiff's  right  to  recover,  if  the  jurv  believe, 
from  the  evidence,  the  plaintiff  ever  had  right, 
by  reason  of  the  slatute  of  limitation,  provided 
the  jury  believe,  from  the  evidence,  that  the 
defendants,  or  those  under  whom  they  claim, 
entered  upon  the  land  in  contest,  under  the  title 
of  Ciymer,  Lynch  and  Blanton,  for  the  eleven 
thousand  acres  patented  to  them. 

3.  That  if  the  jury-A»d.  from  the  evidence, 
Umt  any  of  the  defendants  entered  upon  the  i 
land  in  oonlait,  under  a  parol  coutract  of  pur- 1 


chase  from  the  agent  of  Lynch  and  Blanton, 
who  were  tenants  in  common  with  ChTncr  In 
the  ele?en  thousand  acre  patent,  read  in  evi- 
dence; aqd  the  jury  also  find  that  such  of  the 
defendants  as  so  purchased  never  notified  tbe 
patentee  Clvmer,  or  the  trustees  named  in  lus 
will  and  codldl,  or  dther  of  them,  that  they 
held  advrr'^rly  lo  Clvmcf's  title,  th.it  the  de 
fendauijs.  us  to  whom  the  jury  may  eo  flod, 
cannot  avail  themselves  of  the  statute  of  limita* 
tion  in  defense  of  this  action.  Also. 

4.  That  such  defendants  as  the  jury  may  find 
as  above  mentioned,  if  tliere  be  any  such,  can- 
not avail  themselves  '  f  i!i »  outstandiR?  con- 
flicting elder  patents  read  m  evidence.  nnk*i 
the  jury  further  find  that  ancii  defcndaait,  hi 
the  opinion  of  the  jury,  have  proved  a  connec- 
tion with  such  elder  patent  or  puieotts  by 
purchase,  cither  made  by  them  or  olbefs  under 
whom  they  claim. 

The  court  refused  to  give  either  instructioa, 
as  asked,  but  insu^ad  thereof  gave  tO  the  jttlj 
the  following  instruction: 

**The  court  Instruct  the  jury,  that  if  tb^ 
find,  from  the  evidence,  that  any  of  the  dflfena- 
ants,  or  those  under  whom  they  claimed,  en- 
tered upon  the  parcel  of  thelandincontrofvmy 
in  th(  ir  possession  at  the  commencement  of  L:' 
action,  under  a  contract,  whether  it  was  em^ 
cuted  or  executory,  by  narol  or  in  writing,  witL 
the  aprent  of  Lynch  ana  Blanton,  or  eithfr  <;f 
their  co  srantces  with  Clynur,  of  the  eleven 
thousand  acres,  by  the  patent  read  by  plsintiff, 
or  any  other  person  claimiTij:  under thst patent, 
whercbj-  they  purchased  au  ludividusl  two 
thirds,  or  any  other  such  part,  and  not  the  eo 
tire  interest  in  such  parcel  or  parcels  of  th^ 
laud,  then  such  defendants,  or  those  umJer 
whom  they  claimed,  and  who  had  so  enierrti. 
did  not,  by  their  entry  into  the  possession.  ou«t 
Ciymer  or  his  devisees  of  his  *or  their  [*678 
undivided  third  thereof;  but  tbe  rnlry  of  i-uoh 
purcbatters  and  their  possession  was  lor  him. 
Ciymer,  or  his  devisees,  as  well  as  for  tiieiD- 
selves;  and  in  the  absence  of  all  evidence  of 
notice  to  Ciymer,  or  those  claiming  under  him, 
of  a  subsequent  adversary  holding  by  such  (ks 
cupants,  their  posiw-ivsiondid  tmt  f m  <  ome  advfT 
sai^,  in  legal  effect,  to  Ciymer  or  his  deviscit-. 
and  no  defendant,  wtio  so  entered,  can  now 
avail  himself  of  the  outstandin  -'  1  iral  title  hy 
the  elder  patents  to  be  read  m  evidence;  d^jt 
can  any  such  defe  ndant  prevail  in  his  defense 
of  this  action  by  the  length  of  hi>  piiNvv-ion, 
and  tlie  statute  of  limitation ;  nor  can  any  dt 
fendant  who  entered,  claiming  theentir*^  t^iaio 
in  Ids  parcel  of  the  land  :uUl  to  tl>e  kni^iii 
his  own  pui»i>c^iuu  liiai  of  anyone  umU' 
whom  he  claimed  and  had  succeeded,  who  h»d 
so  entered  under  a  purchase  of  an  undivitkd 
part,  and  was  so  a  co-tenant  with  Ciymer  or 
bis  devisees,  and  thereby  make  out  tlu-  twiuty 
years  of  adversary  possession  within  lite 
statute." 

The  defendants  moved  the  following  in*'r  .i 
tions,  to  find  as  in  case  of  a  nonsuit  as  to  all  Utc 
defendants: 

That  tlie  plaintiff  has  shown  title  only  t^au 
undivided  interest  in  the  land,  and  that  only  uu^ 
Afteenth. 

To  find  in  favnr  of  all  the  (b  fi  n  inrt*.  wbof<' 
tenements  fall  within  the  eider  claimt>  ol  Tuttk 
and  Howard* 
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To  find  in  favor  of  n))  whom  pfvwcnnlcwi  ex* 

U'ed.  (jml  continiu'fl.  and  hav*  lien  held  as 
ibeir  own,  for  twenty  years  iHjfore  the  com- 
neitcemeiit  of  this  suit 

To  find  in  favor  of  thoae  who*;c  poswRiston  ex 
b4cd  and  continued  under  Lynch  and  Blanton, 
ud  advene  to  Clymer.  for  twenty  yean  before 

«c!:t  hrnnjfht. 

To  tind  in  favor  of  those  whose  posKesRion 
o^nated,  and  have  been  held  as  their  own, 
twenty  ycnrs  liefore  suit  brought,  under  pur- 
cbA^  from  Lynch  and  Blanton,  or  either  of 
tlH-m,  after  the  division  made  ttttd^  the  Orden 
of  the  Henry  County  Court. 

The  court  refused  to  give  either  of  the  iu- 
tructions.  as  moved  by  the  defendants,  but 
io  sabsUtutioa  therefor  gave  the  following  in- 
ttroctkwis: 

"The  rourt  In^^lnict  the  jury,  that  iheir  vvt- 
dict  ought  to  he  for  oich  defendant  who,  or 
wboM  pfodocoMor  In  poatMslon,  froni  wboin 
he  had  derived  liis  po*i*»<'^.slon  and  claim  of 
right,  had  entered  on  the  land  in  hia  poaseMion 
It  the  oomraenoeineiit  of  the  action,  twenty 
voars  tn-fore  that  day,  by  a  purclmsc  and  claim 
ihereof  in  severalty,  all  as  hia  own,  and  not  an 
aodivided  part  in  co  tenancy  with  Clymer  or 
h?5  d<  vi'sees,  hut  advrr  r  !y  to  him  Of  them, 
wijtiher  such  purchaw  was  from  Lynch  or 
THvior,  or  Lynch  and  Blanton,  or  any  other 
who  had  ever  afterwards,  up  to  the  commence- 
metit  "f  tliis  guit,  continued  thus  to  hold  such 

To  i'^u-h  opinion  and  declRion  of  the  court, 
in  refu-vinir  to  irive  tlie  instructions  as  moved 
by  the  plaintilT  and  each  of  them,  and  in  giv- 
iog  *lhe  instructions  which  were  given 
hr  the  court  in  substitution ,  or  instead  thereof, 
tbi  plnintitT  at  the  lime  excepted.    Also,  tlie 

^ntiff  excepted  to  tbe  instruction  which 
«  grren  by  the  court  In  sahiiiitiition  of  the  in- 

•tructions  moved  l)y  the  def'  n  Lints,  at  the  time 
ibe  instruction  was  given,  and  he  now  excepts 
to  each  opinion  mm  ded^km,  and  prays  that 
tbi-  hi*  bill  of  exception's  be  signed,  sealed,  and 
enrolled,  which  is  accordingly  done. 

Thos.  B.  MONRoa.  fi,.  a.] 

V'   frittendun  for  the  plaintiff  in  error. 

Mtmnrs.  TibbUtt  and  ArtMlrmif^,  in  a  printed 
■rcument.  for  the  defendants  in  error. 

Mr.  Crittenfirn  made  the  following;  points: 

1.  That  the  proceed ingn  of  the  County  Court 
"f  Henry  County,  and  of  the  commlwioners 
for  the  purpose  of  makinir  n  partition  of  said 
lind,  were  not  authorized  by  any  law,  and  the 
division  was  therefore  null  and  void,  because 
tt))t  conformable  to  the  statutes  on  which  its 
v»hditv  depended.  (1  Littell's  Laws  of  Ken- 
turkv,  691:  Jfoofi  v.  Mnlher)*,  2  Marshall,  569; 
i  LrfUeira  Beports,  40;  Clau  v.  Short,  1  Har- 
abdl,  871.) 

*3  That  the  defendants  havinL^  f  ntered  and 
bckl  under  Uic  patent  to  Clyiner,  Lynch,  and 
Biaafam,  could  not  lawfully  set  up  and  rely  for 
Ih'ir  (Iffensf-  upon  any  otiier  outstandintr  ad- 
verse patents  to  bar  the  plaintiff's  recovery,  and 
especially  aa  It  waa  not  abown  to  be  a  aubsiat- 
latrand  available  title. 

3.  That  the  possession  of  the  defendants 
.baring  been  acquired  under  Lyncb  and  Blan- 
'^•Tt.  or  one  of  them,  could  not  be  considered 
a«  adverse  to  their  co-tenant,  Clymer.  or  al- 
lowed to  opento  as  a  bar  to  tlw  praentactloD; 
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and  tbat  tbis  is  eapectally  true  aa  to  tboae  de- 
fendants who  showed  no  deed  or  written  evl- 
denoe  of  purchase. 
Ist.  Eight  years  after  the  division  waa  eaid 

to  have  been  made,  it  was  given  to  the  clerk, 
and  not  to  the  court  until  1827.  The  Act  of 
Assembly  doeanot  say  when  it  must  ))e  re> 
corded,  btit  ^wenty-flve years  is  too  long  a  time 
to  elapse.  The  parties  miglit  have  had  it  in 
their  pocket  all  this  time.  The  courts  in  Ken* 
tucky  have  always  construed  such  papen 
strictly.    See  the  authorities  above. 

9d.  If  the  defendant  has  acknowledp-d  the 
title  of  the  plaintiff,  he  cannot  afterwards  di.s- 
pule  it.  (1  Caiues'  Hep,,  394,  444  ;  5  Cow. 
Rep.,  129,  etneq.,  174;  4  Cranch.  419.) 

Nor  can  a  defendant,  whose  predecesson  iiad 
recognized  the  title  of  the  plaintifT,  afterwards 
dispute  it.  (5  Cow.  Rep.,  1*39.  l:iO;  4  Johns., 
380;  1  Cainea'  Rep.,  394  ;  4  Munf.,  473;  2 
Johns.  Cas.,  VSH\  8  PMen,  SO:  8  Serg  & 
Rawle,  886;  13  Johns.,  116;  3  Martin,  X.  S., 
11;  6  Johns..  34;  7  Johns.,  157:  19  Johns., 
903:  6  Oow.,  580:  8  Wash.  C.  G.  Rep..  496.) 

The  d  f<  n  laats  also  offered  in  cvincnce  out- 
standing titles  in  *straneer8,  which  they  [*680 
alleged  to  be  elder  and  betterthan  the  pluntUT'e 
title.    Can  they  do  this? 

If  it  be  admitted  as  the  .s«>ttled  doctrine,  that 
though  the  plaintiff  in  ejectment  has  a  title 
better  than  that  of  the  defendant,  yet  that  he  is 
not  entitled  to  recover  if  the  defendant  can 
show  a  superior  title  in  ft  tiilrd  person,  though 
he  does  not  claim  any  privity  with  that  third 
person:  If  this  be  the  admitted  doctrine,  it  is 
subject  to  a  great  many  exceptions,  which 
destroy  its  general  applicability,  and  those 
excentions  are  supposed  to  include  the  pnsent 
case.'  The  instances  of  BUCh  ezoeptiona  are 
numerous,  namely: 

A  mortgageor  is  never  snffered  to  eet  up  the 
title  of  a  third  person  RL'ainst  his  mortgagee. 
(,Doc  V.  P<»fl«.  I  T.  K.,  758,  note.) 

Tt  is  established  that  a  mortgageor  cannot  set 
up  .1  prior  mortgage  to  defeat  the  recovery  of  a 
second  mortgage.  He  is  barred  by  his  own 
act  from  averring  that  he  had  nothing  in  the 
premises  at  the  time  of  the  second  mortgage. 
The  principle  of  this  decision  has  been  rep«it- 
edly  recognized.  {Ijode  v.  Ilolfard,  3  Burr., 
141*6:  ycwh(M  V.  nWv///.  8  Miuss.  Rep  ,  138, 
153;  JacJcwn  v.  Duhtm,  4  Johns.  Itep.,  21 G.) 

A  lessee  cannot  do  it  against  hia  lessor  (8 
'Mass.  Rep    1 '^S   153;  1  Cain&s'  Rep.,  441;  2 
Caines' Rep..  :i!l.>;  7  Johns.  IU*p.,  186);  but  it 
is  needleas  to  cite  authorities  on  this  point. 

So  a  person  wIjo  has  entered  into  possession 
under  another,  and  acknowledged  his  title, 
cannot  set  up  an  outstanding  title  in  another. 
(Jackson  v.  Stewart,  6  Johns.  Rep. .  34:  Jaek' 
mny.  De  WaltM,  7  Johns.  Rep.,  157;  Joekmn 
V.  Henmon,  10  Johns..  292.) 

Nor  can  a  person  claiming  the  land  under  a 
tenant  set  up  an  outatanding  title  against  the 
landlord.  (Jadcmm  Orakam,  8  Gaines' 
Rep.,  188.) 

A  person  who  has  entered  by  permission 

under  one  tenant  in  common  cannot,  after  par- 
tition made,  set  u|)  au  adverse  title  against 
another  tenant  in  common,  to  whose  share  the 
premi-^'s  had  fallen,  ^mith  v.  Burti»,  9  Jolins. 
Rep.,  174;  i'^Uher  y.  Creel,  18  Johns,  itep., 
116.) 
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A  mere  intruder  cannot  protect  himself  by 
scttiDg  up  an  outstanding  title.  Jackton  v. 
HartUr,  4  Jobn».  Rep..  202. 

But  if  a  defendant  have  acknowledged  the 
title  of  the  plaintiff,  he  cannot  afterwards  dis- 
pute it.  (Jofkaon.  ex  dem.  Low,  v.  MeywAdt,  1 
Calnea'  Rep.,  444:  Jaeihtm,  ex  dem.  SmUh  et 
al.,  V,  Stt  irari,  6  Johns,  liep.,  34;  Jackmn.  (j- 
dem.  Davy,  v.  Dt  Watts,  7  Joboa.  Kep.,  157  i 
Jaekion,  exdem.  Brmens,  y.  Hanman,  10  Johna. 
Rep.,  202.) 

And  even  where  the  predecessors  of  the  de- 
fendant had  acknowledged  the  title  of  the 

olrtimant,  it  was  held  r}i;it  the  dcfcndiint  whh 
equally  precluded  from  belting  up  the  defense 
of  adverse  poesMaion  {Jaekwn,  «r  d&m.  Van 
ScJiaick  et  al.,  v.  Darin.  5 Cow,  Rep.,  129,  130.) 
68 1*]  *Where  one  takes  by  descent  as  u  eo- 
hdr  and  tenant  in  common,  Ira  cannot  ahow  (in 
pjrctment  by  his  co-heir,  or  one  claiming;  under 
him)  that  the  ancestor  had  no  title.  {Jackton, 
«r  dem.  IfiU,  v.  Streeter,  5  Cow.  Rep..  800.) 

J/r.  ArtMlrorifj,  for defendantaineiTOr,  atated 
the  case  and  proceeded  thus: 

The  laaue,  thai,  in  thia  cause  between  the 
parlies  seems  to  be  oti  the  question:  did  the 
entry  of  deU ndunts  on  land  to  which  plaintiff 
had  right  in  ( omnion  with  their  ven(for,  not- 
wilhsfandiiig  their  iirnoranre  of  that  right,  their 
want  of  intention  to  enter  as  tenants  in  com- 
mon, and  their  e.\pre«8  entry  claiming  and 
holdintr  tlie  land  a.H  their  sole  freehold,  adversely 
to  the  whole  world,  constitute  them  tenants  in 
common  with  ^yinerT 

It  is  not,  I  presume,  necessary  for  me  to  cite 
authority  to  show  the  intention  with  which  an 
entry  is  made  on  land  defines  the  nature  of 
that  entry  These  defendants,  and  those  under 
whom  they  claim,  entered  under  their  pur- 
chase as  sole  owners  in  fee  of  the  whole  lands 
held  by  them,  and  were  ao  posaeseed  thereof 
for  more  than  twenty-tive  years  before  the  com- 
mencement of  this  suit. 

Tlie  counsel  for  defendants  does  not  deem  it 
necemuy  to  consume  the  time  of  the  court,  by 
using  argument,  or  citing  authority,  i  )  prove 
that  poaaesaiou  of  land  by  a  purchaser,  under  a 
contract  for  the  entire  eelate,  witiiotit  right  in 
*he  grantor  is  adverse  to  the  rightful  owner; 
or  that  a  person  in  possession  of  land  may  pur- 
chase in  an  outstanding  tide  to  protect  tliat 
nris^f --'sion,  lujt  will  merely  call  the  attention  of 
lite  court  to  the  case  of  Jackson,  ex  dem.  Preston, 
<fte..  V.  8mUh,bi  llie  Supreme  Cmirl  of  New 
York  (l.'J  Johns.  Rep..  AWV).  as  a  case  in  point. 
There  the  defendant  held  under  a  deed  made 
by  one  out  of  nine  tenants  in  oomm<m;  but 
the  deed  purported  to  be  for  the  whole  fee. 
The  court  NiVB  (page  411)  "the  deed,"  under 
wliich  defendant  Deid,  "  for  the  whole  lot  can- 
not control  the  po.sscssion  of  the  defendant, 
and  of  his  father,  so  as  to  make  it  the  etury 
and  poseeaaion  of  a  temmtin  oomtnon,  nier<  iV 
beoanw  it  gave  title  to  no  more  than  one  i  ''itii 
pari  of  the  whole  lot;"  and  again  (page  WZ),  it 
is  evident,  therefore,  that  tM  doctraie  in  re- 
hilion  to  tenants  in  common  does  not  apply  to 
this  cane.  It  might  as  well  be  urged  as  ap 
pHcable  to  a  conveyance  made  by  a  stranger  of 
?iny  lands  held  in  common,  it  will  not  Im; 
que^lioued  thai  the  purcka&cr  under  such  a 
deed,  given  without  right  on  the  part  of  the 
grantor,  would  notwitliatanding  he  advene  to 


the  rightful  owners,  although  held  bj  then  in 
common." 

It  is  believed  the  case  cited  prwcnt*  the  tnie 
law  of  this  case,  and  should  the  conrt  deem  it 
neces-^ary,  they  are  respectfully  rec|ue»te<!  to 
examine  the  case  referrra  to  for  tJMmielvea. 

Mr.  TtfibittB,  4or  the  defendants  in  orfor,  nhi 

cited  the  f:i(  l'^  ;md  evidence  in  tbecaW  vilkj 

great  particularity ,  and  then  added  .  j 
*Under  this  state  of  theevidenos.  no  t*6Ml 

the  pari  of  the  defendants,  we  i  onti  ntl  ihnt  tb«  | 
law  of  the  case  was  for  them,  and  the  verdici 
of  the  jury  correct  on  the  foltowing  groaiMls: 

1.  Because  the  division  y*;nt<  a  itikh!  nnd  v  t 
division,  and  severed  the  cs^e  of  t'lymei  f rrrm  j 
that  of  hii  co[wtenteee.  J 

2.  Becaus<'.  if  it  were  not  go^)d  in  iN 

tioD,  it  became  good  by  the  lapse  of  timt*-,  aa^j 
the  legal  presiunptiona  arising  from  the  lapMj 
of  time 

'S.  Because  the  detendanU»  heiU  Utf  Ijtud  ad 
versely  to  the  right  or  title  of  the  les»^r  of  the 
plaintiff,  and  their  holding  being  aiivi'r-<\  hU 
right  of  entry  lb  barred  by  Uke  statute  limitaJ 
tions  I 

By  the  Act  of  the  L<egislature  of  Kenntc^l 
approved  Decemlx  r  19,  1793(2  M.  &  B..  IWjaJ 
it  is  enacted  (sec.  1 1  that  if  tl^  owoers  of  lanw 
within  this  State,  who  are  non-residents,  don<>t 
attend  to  liave  the  same  divided.  wIh^  the 
same  is  held  in  conjunction  with  dliawoC 
this  Commonwcallh.  or  with  other  non-ref^ 
dent^i,  where  such  non-residents  m,iy  upplv  ht 
themselves  or  agents  to  have  the  same  dlvldfd, 
or  do  not  appoint  agents  to  makr  surh  divisioe^ 
within  one  year  from  the  passable  hereof,  fbe' 
courts  of  the  several  counties  within  this  St«t«; 
shall  appoint  six  commissioners  in  each  coimty.  I 
who,  or  any  two  of  them,  shall,  when  ttiOid: 
upon  for  the  purpose  by  the  citizens  of  th« 
Commonwealth,  or  the  owners  of  lands  vkm 
are  non-residents,  or  their  ajients.  attend  aal 
make  such  division  agreeable  in  the  cootrs'^ 
entered,  into  bj  the  (wrtiea,  "and  such  onk 
udnloiiers  alkali  make  return  of  sudi  land  Iff 
them  so  divided,  with  the  (juantity  and  OKmci 
of  the  parties  concerned,  and  by  wliom  csiied 
upn  to  do  the  hurfiieis,  to  the  Oovniy  Okant 
of  the  county  where  audi  land  maj  Ha,  lo  ks 
there  recorded. 

The  requisitions  of  this  act  are: 

1.  The  appoiutnu  nt  nf  six  coi 
the  court,  which  has  been  done.  .j3 

8.  The  reluim  of  the  land,  with  tlw4|aMM 
and  name.^  of  the  pariitis  concerned,  and  w? 
whom  called  on,  &c.  whiuk  ia  cookrunl  to 
mean  "a  description  of  fha bouidariee of  tba 
whole  tract,  and  of  the  parti'  li'  ^  'ots  di\ided,. 
together  with  the  names  of  cuat  party  hohhqi^ 
interests,  so  that  it  may  duly  appear  who  wcm 
the  parties  to  t!n  f  irf:'  [Ifoodw,  Matkfr^i 
Mat>h..  560);  v^hicli  hms  been  complied 

;i.  1'hat  the  return  riMll  be  made  to  ' 
County  C!ourt  of  the  county;  ajn  t  rf  .! 
<//'/(/. )  that  it  will  not  'be  good  to  mmim  the 
turn  to  the  clerk's  office,  but  that  it  mait 
made  to  the  County  Court. 

W'c  contend  that  this  condiiiu-u  .M,,sf.^^-i^ 
complied  with;  lor  though  the  divi^tonvwM 
returned  to  the  clerk's onice  ru;d  .i  lsi  •  v\*i  '.  H 
by  the  commiHsioners,  yet  i»  t- 
presented  to  tlie  court,  which  a 
cauae  theal«|yite  does  not  reqokn  Ua'  -  n>  ^ 
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miffiioners  shall  present  il  in  person,  nor  ac 
knowMfi:^  it ;  it  being  an  otlictal  act,  such  as 
tht  return  of  a  summons  by  a  sheriff,  which, 
tt83*]  *with  the  papers  with  the  return  writ- 
ICD  thereon,  may  l)e  handed  in  person,  or  sent 
bv  a  thinl  person,  or  by  letter,  &c. 

Nor  does  the  statute  fix  any  time  in  which 
th€  diviMioD  is  to  be  returned ;  nor  is  there  any- 
thing to  be  done  by  the  commissioners  in  court, 
or  by  the  court  itself,  the  law  itself  orderinjij 
That  is  to  be  done.  Besides,  it  appears  from 
the  record  of  the  court  that  it  was  received  and 
ordered  to  be  recorde<i,  on  the  motion  of  "  the 
atrrnt  of  the  parties,"  which  will  include  Cly- 
mer  as  well  as  the  other,  and  will  be  so  in- 
t^Dded  bv  the  court.  ( \'idt  J*rin(/k  v.  i^urgeon. 
Lilt.  Self.  Cas..  112,  and  Parker  h  Heirs  v.  An- 
ifrftn,  5  Monr.,  540.)  That  if  the  division  was 
twt  good  in  its  inception,  it  became  ^cx)d  by  the 
Lapse  of  time,  and  the  jury  had  a  right  to'  pre- 
>iime  everything  which  would  be  necessary  to 
Duke  it  good,  as  a  deed  of  release,  or  continna- 
tioD  from  Clymer. 

"Artificial  or  legal  presumption  Is  arbitrary, 
inflexible  and  conclusive.  It  is  the  policy  of 
liw  law  substituted  for  proof  of  facts,  the  es- 
lablishmcnt  of  which  by  oral  testimony,  or 
written  testimony,  or  written  memorial,  is  ren- 
dered impossible  by  lapse  of  time." 

The  presumption  not  absolutely  conclusive 
bsuch.  that  after  twenty  j'ears  a  bond  is  paid 
off:  a  mortgage  satisfied,  the  mortgageor  re- 
nuining  all  the  time  in  possession;  the  e<{uity 
<»f  retlemption  released,  the  mortgagee  having 
fojoved  the  possession  twenty  years;  or  the 
if  tit;<'  conveyed  to  the  purchjiser  after 
iirs'  possession,  &c.,  «V:c.  These  may 
be  combatted  by  proofs  or  explanations,  in- 
ootttistent  with  the  inference  of  reason,  and 
from  the  isolated  facts  which  of  themselves 
voald  establish  the  presumption,  ilcnce  their 
conatdenttion  belongs  to  the  jury,  to  whom 
tbey  will  be  left  upon  hypothetical  inMructions. 
The  jury  may  presume  a  dee<l  when  neither 
tbe  Cbancellor  nor  theconimon  law  judge  will  or 
«n.  (Starkie.  1216,  1227, 1235;  Peake's Ch..  25.) 

A  poMewion  of  thirty  years  or  less,  by  a  pur- 
cfaMor  who  held  a  bond  for  a  title,  would  be 
futBdent,  in  the  absence  of  any  controlling  cir- 
conwUnces.  to  create  a  legal  presumption  of  a 
'•'^nveyance  from  tlie  possessor  of  Uie  legal  title. 

>uch  a  case,  it  is  not  only  necessary  for  peace 
uitl  justice,  that  such  a  presumption  should 
uae.  but  ifl  intrinsically  probable  that  a  deed 
vumade.  (10  Johns.,  877:  11  Johns.,  456;  8 
Rep..  399;  5  Cranch.  262;  Gainea  v. 
V4mn'$  Ilein.  2  J.  J.  Marshall,  107.) 

Although  the  statute  of  limitations  will  not 
nio  where  the  possession  held  is  on  pledge, 
mortgage,  Ac.,  yet,  "if  pos.scssion  had  been 
twecty  years'  duration,  it  might  have  justi- 
iitd  the  presumption,  in  case  there  were  no  re- 
wiling  circumstances,  that  tlie  testator  relin- 
itshed  the  title  to  the  slaves  in  satisfaction  of 
-iie  debts,  and  a  court  of  chancery  would  not 
thfli  interfere  to  disturb  the  po8.ses.sion.  (Miiru 
'!  >m,  8  J.  J.  Marshall,  106.) 
^^UyMNit  some  opposing  probability,  the  jury 
^HPRnune  a  deed  after  possession  of  twenty 
^^3,  bv  one  who  had  purchased  the  lanJ, 
^•4*1  'which,  in  consetjucnce  of  his  purchase, 
hfihajl  have  .so  long  occupictl.  (2  Saund.,  175 
.  Surkie.  502,  1248.  989;  7  Wheat..  59.) 
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Grants  may  be  presumed  from  lapse  of  time. 
(12  Co.  Kep..  5;  2  Hen.  &  Mun..  870.) 

Generally  whatever  will  t<}ll  the  right  of  en- 
tnr  will  create  a  presumption  of  the  conveyance 
of  the  legal  title. 

Everything  necessary  to  the  validity  of  a 
collector's  AecA  will  be  presumed  after  twenty 
years,  if  it  be  shown  that  he  was  collector  of 
ta.xes  which  were  committed  to  him.  (14  Mass. 
Kep.,  145;  Ibul.,  177;  FiUhugh  v.  Croghan,  2 
J.  J.  Marshall,  436.) 

8.  But  we  contend  further,  that  the  defend- 
ants held  the  land  adversely  to  the  right  or  title 
of  the  lessor  of  the  plaintiff,  and  that  their 
holding  Ix'ing  adverse,  the  right  of  entry  is 
tolled,  and  the  plaintiff  is  barred  by  the  statute 
of  limitations. 

We  admit,  as  a  general  principle,  that  the 
l)ossession  of  one  tenant  in  common,  or  joint- 
tenant,  is  the  possession  of  the  other  {Coleman 
V.  llutrhinmn.  3  Bibb,  209);  and  that  the 
statute  of  limitations  does  not  run  against  one 
tenant  in  common  in  favor  of  another,  unless 
there  has  been  an  actual  ouster  and  adverse 
holding.  {Ibid.)  But  in  this  case  we  contend 
that  there  has  been  both;  we  show  that  the  de- 
fendants, ignorant  of  the  rights  of  the  ances- 
tor of  the  lessor  of  the  plaintiff,  without  any 
intention  to  enter  as  tenants  in  common,  en- 
tered upon  the  land,  expressly  claiming  and 
holding  it  as  their  sole  freehold,  adversely  to 
the  whole  world;  they,  and  those  under  whom 
they  claim,  entered  under  their  purchases,  as 
sole  owners  in  fee  of  the  whole  land  held  by 
them,  and  were  so  possessed  for  more  than 
twenty-five  years  before  the  commencement  of 
the  suit. 

The  quo  auimo  with  which  an  entry  is  made 
on  land,  will  define  the  nature  an<l  character, 
whether  friendly  or  adverse,  and  extent  of  the 
IM)8«esKi()n  ac<iuire<l  by  the  entry  (1  Marsh. ,  347; 
Calk  V.  Lynns  Heirs,  3  Marsh.,  615);  and 
whether  the  possession  of  land  is  adverse  to  a 
certain  claim  or  not,  is  a  question  of  fact  to  Ikj 
found  by  the  jury  {Bowks  v.  i<fiarp,  4  Bibb, 
550);  or  as  the  true  doctrine  is  more  distinctly 
laid  down  in  liarrett  et  ux.  v.  French  (1  Conn. 
Hep.)  The  possession  of  one  tenant  in  com- ' 
mon  recognizing  the  title  of  his  co-tenants,  is 
in  legal  consideration  the  posse-Ksion  of  all;  that 
IKTsons  under  the  same  title,  without  {mrtition, 
cannot  prescribe  against  each  other.  Brmis- 
mrd  V.  Duhainel.S  Martin's  Rep.,  N.  S..  11.) 

That  where  "two  persons  claim  by  the  same 
title,  there  shall  l)e  no  adverse  possession,  so  as 
to  toll  the  entry  of  the  one,  but  an  entry  of  the 
other  be  at  all  limes  lawful.  (2  Esp.  ^V.  /*.,  8, 
old  paging  434;  Carrothtrs  et  al.  v.  The  Le$$ee 
of  Dunning  et  al.,  3  Serg.  &  Rawle's  Hep. ,  386.) 

But  that  a  person  claims  to  hold  land  under 
the  same  title,  is  no  evidence  that  he  holds  am- 
icably with  the  original  holder  of  that  title,  or 
those  claiming  under  him.  The  purchaser  of 
land  sold  for  the  nonpayment  of  taxes  holds  ad- 
versely to  the  former  owner,  and  *can  [*085 
consequently  avail  himself  of  twenty  years'  ad- 
verse possession.  {(Jraws  v.  Ilaydtn,  2  Litt., 
i65.)  The  court  say,  "  the  circumstance  that 
the  defendant  claims  to  hold  the  land  in  con- 
troversy under  Martin's  title,  was  no  evidence 
of  his  not  holding  adversely,  nor  could  it  pre- 
vent the  statute  of  limitations  from  running. 
Being  a  purchaser  in  fee,  though  he  held  under 
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Mnrtln's  title,  he  did  not  hold  under  Martin, 
lull  ill  own  riiiht,  in  virtue  of  his  purchase, 
auci  rnusi  therefore  have  continued  to  hold  ad- 
Ters«'ly  to  MartiD  and  tbooe  derlTtng  title 
thrfiULli  him. 
So  a  purchaser  under  » sheriff's  sale;  and 
Where  a  party  bad  obtdned  a  decree,  though 
a  void  one,  for  a  conveyanro  in  f  i  :i!i=;oIute, 
and  a  conveyrace  in  pursuance  thereof  of  the 
inherltunoe  of  his  deceased  wife,  under  the  er^ 
roncous  i  i  a  Tli-it  he  was  heir  of  hnr  'ion  -^vho 
died  sliortly  after  his  mother's  death,  and  had 
sold  the  iaiid  to  one  who  retained  the  fKMses- 
sion  twenty  years,  such  alienee  is  protected  in 
his  title  and  possession  by  lapse  of  time. 
(Battman**  Brin  ▼.  BaUerton  et  al.,  I  Dana 
432.) 

So  with  the  defendants,  notwithstanding 
they  cUini  the  same  title,  and  though  Uie  divis- 
ion may  have  been  void. 

Therefore,  though  the  posseHsion  of  one  ten- 
ant in  common  sliould  be  deemed  the  posses- 
sion also  of  his  co-tenant,  nothing  to  tlie  con- 
trary appearing;  yet  if  a  tenant  in  common 
enter  not  as  a  tenant  in  common,  but  adversely 
to  his  CO  tenant,  his  twenty  years'  possession 
would  not  only  be  a  good  defense  against,  but 
would  in  fact  so  invest  him  with  the  complete 
title,  as  to  enable  him  to  recover  la  ejectment 
against  his  co-tenant. 

"  That  one  tenant  in  common  may  oust  his 
co-tenant,  and  hold  in  severalty,  is  not  to  be 
questioned.  But  a  silent  possession,  accompa 
nied  with  no  act  which  can  amount  to  an 
ouster,  or  give  notice  to  his  co-tenant  that  his 
possession  is  adverse,  ought  not,  we  think,  to 
be  construed  into  an  adverse  possession.  (Afe- 
Clung  V.  ItoH»  5  Wheat.  Rep.,124»  per  Marshall. 
Ch.J.) 

The  law  i.s,  that  nothing  but  an  actual  ouster 
by  one  tenant  in  common  shall  give  him  the 
exclusive  possession.  [Leuee  cf  Emptoit 
Sharkleton,  5  Burr.,  2604;  Carrottiem  d  al.  v. 
The  Lmu  qf  Dunning  Ual,,^  8erg.  &Rawle'8 
Bejp.,  888.) 

But  if  there  has  been  an  actual  ouster  and 
,  adverse  holding,  it  is  well  settled  in  numerous 
*  cases,  that  the  statute  of  limitatioiw  wilt  run 

from  the  time  of  such  on^trr  ind  adverse  pos 
s^ton.  ICoUtman  v.  Uutdiinaat^  8  Bibb,  212; 
and  eAfe  BmdtgU^.  Nererma.  t  Oreenl.  Rep.. 
91;  F'lt.t/u'll't  Lester  v.  Raker,  1  ITarr.  Johns., 
71 ;  Lesaee  of  Brandt  et  al.  v.  W/atbcek,  6  Cow. 
Rep..  683;  VanDifekT.  Van  Burm,  1  Gaines' 
Rep  .  84;  Rryan*  v.Attratfir,  5l>9,f»'Rep.,  188.) 

We  contend  that  the  division  of  the  land, 
the  marking  the  Hnee,  theaelliogthe  entire  fee. 
fininimtwl  to  an  actual  ouster — no  actual  force 
wa8  necessary,  and  none  could  have  i)ceu  u^ed 
686*1  In  ^»  the  *hind  being  wild  land. 
To  prove  an  acttial  ouster  by  one  tenant  in  com- 
mon again&t  another,  it  is  nolnecwsary  to  show 
that  any  real  force  was  used;  it  is  sufficient  to 
show  that  tlie  tenant  in  possession  claims  the 
whole  and  denies  Ute  title  of  his  co-tenant  (Mc- 
Oonnta  Brawn,  Litt.  Sel.  Cas.,  468;  Adams 
on  Eject.,  86);  and  thia  rule  must  worit  lN>th 
ways. 

Where  the  defendant,  having  purchased  a 
lot  of  land,  and  received  a  deed  for  the  whole 
lot,  in  which  the  grantor  stated  himself  to  be 
the  lieir  of  the  patentee,  and  he  entered  into 
the  poaaeeiiott  under  that  deed,  and  it  afterwarda 
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I  appeared  that  the  grantor  had  title  to  one  ninth 
part  of  the  lot  only,  as  a  tenant  in  coramon. 
this  was  held  not  to  alter  the  character  of  ifae 
defendant's  poascasion.  so  as  to  prevrat  ili  I» 
im:  :u! verse,  but  that  he  must  l>e  detin*  1  to 
have  entered  under  this  deed,  as  sole  owner  <tf 
the  fee  In  the  whole  lot:  and  that  pwesrtoaef 
land  by  a  purchaser  ii  id*  r  a  deed  for  the  en- 
tire lot,  given  without  right  in  the  grsotor,  » 
adverse  to  the  rightful  owners,  thoufh  teatois 
in  common  with  the  irrantor  f  >  »/ 
UmetaX.y.  Smith,  13  Johns,  iiep., 

And  inthecaaeof  (Mbr«f  ol  v.  JMsr<!S 
Serg.  &  Rawle.  *356)  it  i=  hrld  that  if  ont  ten 
ant  in  common  sell  the  whole  tract,  and  ^ 
session  be  held  adversely  for  Iwen^^one  vesn. 
the  sale  and  potsc^'^ion  nmfMmt  to  an  oui?icr  •  ' 
the  co-tenant,  who  is  bound  by  the  act  of  liic 
itations. 

This  case  is  fully  in  prlit  thecnnrt  ear 
"  the  possession  here  was  for  twenty -five years, 
in  denial  of  the  right  of  the  other;  for  the  sals 
of  the  ■^•holr  nnd  the  poi^if^sion  under  such 
.sale  would  amount  to  an  ouster."  The  pur- 
chaser, who  came  Into  possession  in  1806i  esm* 
into  possession  under  a  title  adverv»  M'-t??- 
coula  never  be  considered  as  a  co-teuaot  -^i:  i 
as  the iMJUif  and  receiver  of  Jamee  Brewn.snd 
such  accountable  for  the  profits  In  an  action  ft»r 
account  render.  He  never  entered  as  a  koaot 
in  common;  and  the  charge  the  court 
allOj^ether  correct,  for  this  was  an  entire  trst-t 
of  laud  to  which  there  was  no  adver&c  cknn. 
and,  therefore,  the  adverse  claim  wasoo^es 
slve  with  the  claim.  That  was  the  only  ri^t 
and  the  pomession.  there  being  no  advoree  titlr. 
was  according  to  that  right.  There  ou<!ht  o*k. 
consequently,  to  be  made  any  deduction  on  ac- 
count of  James's  supposed  outstandiBr  tfid«. 
(Jack^n.  ejr  drin.  Prt-Mon,  v.  SmM.  13  J<Anik.i 
Possession  of  land  by  a  purchaser,  underadeai 
of  an  entire  lot,  is  adverse  to  the  riflitfidQwa' 
er,  though  tenant  in  <  ritnm(in  with  the  i^'mnlor. 

If,  then,  a  tenant  in  common  or  joint-teiMal 
cannot  hold  adversely  to  Ma  oo-tenant,  and  if 
the  holdin;^  of  the  defendants  amounLs.  »s  " 
contend  it  docs,  to  an  ouster  in  cootcmplatioo 
of  law,  and  thev  do  hoM  adveraely  lo  tiw  dsia 
rtf  Clymer,  the  lessor  of  tlu  pl.iin'ifT  t!,.  r. :'  ^ 
can  rightfully  rely  either  upon  the  statute  «i 
limitanona.  or  an  ootstaodin^  dder  title,  aeeeii- 
ing  as  their  cirrnm<;tanrr=;  may  reqidre  i'\:h~r 
defense;  and  there  is  no  error  in  the  proceed 
Ings  of  the  arcnlt  *Ooim,  either  in  re-  [*69T 
fusing  to  grant  the  instructions  asked  for  by 
the  couoael  fur  the  plaintiff,  or  in  giving  tbe 
substituted  instructioii  f or  the  defmdHMs,  oris 
substituting  the  ioilructioil  forthoie  lebad  lit 
by  the  plaintiff. 

Mr.  Ju$Um  8TOIIT  delivered  the  igf/Um  if 

the  court : 

This  is  a  case  of  a  writ  of  error  to  the  Oirall 
Court  nf  \hv  District  of  Keuluckj  Tlir  one- 
inal  suit  was  an  ejectment  for  a  certam  tract 
land  in  Kentoclty.  containing  devaa  ifcrnasnH 
acres;  and  upon  the  trinl  upon  the  ir»"nml  i^' 
sue,  a  verdict  was  found  for  the  cieie!ii«iifii^ 
upon  which  Jw^ment  passed  for  then.  A 
of  exceptions  was  taken  by  the  plniniiff,  tot!* 
opinions  of  the  court  at  the  thai;  aod  to  jiia* 
those  opinions  the  presmtt  Wift  «C  4MV^ 
brought  by  the  plaintiff. 
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On  the  24th  of  December,  1806.  a  patent  for 
tJie  tract  of  eleven  thousand  acres  of  land  was 
granted  by  the  Commonwealth  of  Kentucky, 
tinlo  George  Clymer  (under  whose  will  the  his 
NTS  of  the  plaintifT  make  claim),  one  third,  and 
auto  Charles  Lynch  and  John  Blanton  (under 
whom  the  defendants  make  claim)  two  thirds. 
Id  the  year  1810,  if  not  at  an  earlier  period  (for 
ihfK  is  some  re])U£niancy  in  the  various  dates 
Kated  in  the  record),  Lynch  and  Blanton  pro 
cured  a  partition  of  the"  tract  to  be  made,  by 
llv  authority  of  the  County  Court  of  Henry, 
by  certain  commissioners,  appointed  pursuant 
t«i  the  Kentucky  statute  of  1792,  by  which  one 
third  was  assigned  In  severalty  to  Clvmer  (he 
being  then  a  non-re8i«lent).  by  certain  metes 
iiid  bounds:  and  the  remaining  two  thirds  were 
t>Mij:ned  to  Lynch  and  Blanton.  by  certain 
txaer  metes  and  bounds.  The  return  of  the 
fifnmiwioners  was  tiled,  acknowledged,  and 
•diuitted  to  record  in  the  clerk's  office  of  the 
C«»unty  of  Henry,  in  1810:  but  the  court  of 
iliftt  county  do  not  seem  to  have  ordered  the 
ncum  to  be  receivtnl  and  n-corded  until  1827. 
iinw  this  delay  took  place,  has  not  been  satis- 
factorily explained;  and  the  omission  has  l)een 
i(»i^«d  up>u  as  an  objection  to  the  validity  of 
>be  (partition. 

All  the   defendants  api>car.  from  the  evi- 
dence, to  have  derived  title  to  the  lands  in  their 
respective  occupation,  and  to  haveentercil  into 
fV'jweasion  of  the  same,  after  the  partition  was 
tn;idc.  and  by  titles  in  severalty,  derived  exclu- 
sively from  or  under  Lynch  and  Blanton;  and 
the  lands  held  by  them  arc  situate  exclusively 
within  the  tract  assigned  by  the  partition  to 
Lynch  and  Blanton.    The  main  defense  relied 
'jpon  by  the  defendants,  al  the  trial,  was  an 
vtverse  possession  to  the  title  of  Clymer.  dur- 
Ihe  period  pre.«cril)ed  by  the  statute  of 
•I'i-.ns  of  Kentucky.    To  rebut  this  de 
I      plaint ilT  insisted  that  the  partition 
«««  void,  and  being  void,  the  d«'fendants  huv- 
"^T  entered  into  the  land  under  the  paiieul  to 
nier.  Lynch  and  Blanton,  who  still,  not- 
'•(itiMtanding  the  partition,  in  point  of  law.  re 
lined  tenants  in  common  of  the  land,  were 
at  littcrty  to  set  up  an  adverse  possession 
nsl  that  title;  nor  at  lilterty  to  set  up  any 
S8*J  *out8tanding  suiKTior  title  in  anv  third 
perKiD.  untler  any  elder  patent  offered  In  evi- 
dence. '     '  '''til  the  plaintilT  in  the  action. 

The  I  ..  ;  iif,  upon  the  evidence  (which  need 
not  be  here  particularly  recited),  moved  the 
eoort  to  in.struct  the  jury  as  follows:  [See  the 
tfatcment  of  the  reporter.] 

The  defendants  also  moved  the  court  to  give 
nttain  instructions  to  the  jury;  which  instruc 
tions  the  court  refused  to  give,  but  gave  the 
rnllowing  instruction  in  substitution  thereof: 
[tiee  statement.] 

To  the  in^itructions  «o  refused  as  propounded 
by  the  plaintiff,  and  to  the  several  instructions 
SDciTeo  by  the  court,  the  plaintilT  excepUMl: 
•aa  tbe  cause  stands  before  us  for  consideration 
opoo  the  validity  of  these  exceptions. 

The  first  point  made  at  the  argument  for  the 
pbintifT  is  as  to  the  validity  of  the  ])artition 
nnder  the  proceedings  in  the' County  of  Henry 


tir  Mii!'.'Tn«'T!t  it  is  w 


holl^ 


unnecessary  lo  < 


fe- 


..  : :  :  i.M.se  pn>cee<hngs  were  alwoUitely 
void  or  not;  for,  assuming  them  to  have  been 
defective  or  Invalid,  still,  as  they  were  matter 
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of  public  notoriety,  of  which  Clymer  was 
bound,  at  his  peril,  to  take  notice ;  and  a&  Lynch 
and  Blanton,  under  those  proceedings.  claime<I 
an  exclusive  title  to  the  land  assignetl  to  them, 
adversely  to  Clymer;  if  the  defendants  enterwl 
under  that  exclusive  title,  the  posscs.*.ion  must 
be  deemed  adverse,  in  point  of  law,  to  that  of 
Clymer. 

And  this  leads  uh  to  the  consideration  of  the 
instructions  actually  given  by  the  court,  wliich 
cover  the  whole  gr<»md  in  controversy,  and,  if 
correct  in  point  of  law.  show  that  the  court 
rightly  refused  to  give  the  instructions  asked 
by  the  plaintilT,  so  far  as  they  were  not  con- 
sistent with  the  instructions  actually  given.  It 
is  very  clear  that  the  court  are  not  l)ound  to 
give  instructions  in  the  terms  required  by 
either  party;  but  it  is  sufficient  if  so  much  there- 
of are  given  as  are  applicable  to  the  evidence 
iH'fore  the  jury,  and  the  merits  of  the  case,  as 
presented  by  the  parties. 

The  first  instruction  given  by  the  court  is  as 
favorable  to  the  plaintiff,  in  all  its  bearings,  as 
the  law  either  justifies  or  requires,  and  is  in  di- 
rect response  to  the  «ubstance  of  some  of  the 
in.stnictions  asked  by  the  plaintiff.  It  in  sub- 
stance states  that  if  the  defendants  entered  un 
derthe  title  of  Clymer,  Lynch  and  Blanton,  a» 
tenants  in  common,  and  did  not  claim  any  title 
except  to  two  thirds  of  the  parcels  of  land  re- 
spectively held  by  them,  and  not  to  the  entire- 
ty thereof,  then  their  entry  into  the  poesession 
did  not  oust  either  C'lynier  or  his  devisees  of  his 
or  their  undivided  third  part,  and  was  not  ad- 
verse thereto; and  that  the  defendants  so  enter- 
ing could  not  avail  themselves  of  the  defense 
of  the  statute  of  limitations;  and  they  could 
not  avail  themselves  of  the  outstanding  legal 
tith'  of  thirrl  persons  by  any  vhk-r  puJi  nt.  So 
far  as  this  iusiructioij  goes,  it  is  manifest  that 
it  wa.^  favorable  to  the  plaintiff;  and  indml  it 
is  not  now.  /Mr  v. objected  lo.  hut  tlie  objection 
is.  Iliat  it  does  nol  go  far  enough,  and  thus  was 
to  the  prejudice  of  the  plaintifT. 

*The  real  point  in  coniroversy  turns  [*<t8!> 
upon  the  secon<i  instruction  given  by  llie  court, 
in  answi'r  to  the  prayer  of  the  tlefendants. 
That  instruction,  in  subsiance.  states,  that  if 
any  of  the  defendants  entered  into  possession 
of  the  lands  resjK'Ctively  claimed  by  them,  and 
held  the  sjime  for  more  than  twenty  years  Ix*- 
fore  the  commencement  of  the  suit.  l)y  a  pur- 
chase and  claim  thereof  in  entirety  and  several- 
ty, and  not  for  an  undivided  im'rt  thereof,  in 
co-tenancy  with  C'lymer  or  his  devisees,  but  mi- 
versi'ly  to  them,  then  such  defendant  was  enti- 
tled to  a  verdict  in  his  favor,  whether  he  held 
f)y  a  purchase  from  Lynch,  or  Blanton,  or  any 
other  person  who  haJ  ever  afterwards,  up  To 
the  coromencctneDt  of  the  suit,  continued  thus 
to  hold  the  possession.  We  see  no  objection 
to  this  instruction,  which  ought  to  prevail  in 
favor  of  the  plaintiff:  on  the  contrary,  we  deem 
il  entirely  correct,  and  consonant  to  the  princi- 
ples of  law  upon  this  subject,  it  is  true,  that 
the  entry  and  possession  of  one  tenant  in  com- 
mon of  and  into  the  land  held  in  common,  is 
ordinarily  deemed  the  entry  and  possession  of 
all  the  tenants;  and  this  presumption  will  pre- 
vail in  favor  of  all,  until  some  notorious  act  of 
ouster  or  adverse  {lossession  by  the  party  so  en- 
tering into  possession,  is  brought  home  to  the 
knowledge  or  notice  of  the  others.    When  this 
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(x  curjs,  the  powc's^iou  is  from  thatpeiiod  treat- 
•  fi  as  lulverse  to  tin-  otli^^r  t«'nnnts,  and  it  will 
uflcrwards  be  as  optrulive  uKiiiu'>i  tliera.  as  if 
the  party  had  entered  under  an  adverse  title. 
Now.  such  a  notorious  ouster  or  advene  poaaea* 
sion  iiiuy  be  by  any  overt  act  in  /vw,  of  which 
the  other  tenant*  have  due  notice,  or  by  the  as 
sertion.  in  any  procccdint;  at  law,  of  a  several 
and  distinct  claim  or  title  to  an  entirety  of  the 
whole  land,  or,  as  in  the  present  case,  of  a  sev- 
eral and  distinct  title  to  the  entirety  of  the 
whole  of  the  tenant's  purparty  under  a  parti- 
tion, whidi.  in  contemplation  of  law,  isknown 
to  the  other  leuaBta. .  Upon  so  familhff  a  doc- 
trine it  aearoely  ieenu  neoenary  to  eite  any  au- 
thoritifs.  So  early  as  T'ciruxenii  d-  P'l.ifor'x  ciu^c 
(4  Leon.  liep.,  h2).  it  was  holdeu  in  the  Com- 
moo  Ptean.  by  all  the  justices,  that  where  there 
arc  two  coparceners  of  a  manor,  if  one  enters 
and  makes  a  feoHment  in  fee  of  the  whole 
manor,  thia  feoffment  not  only  paaaes  the  moie- 
ty of  snch  (  opiircener,  which  she  might  law- 
fully piurl  with,  but  ahio  the  otlier  moiety  of 
the  other  coparcener,  by  disseinin.  This  de- 
cision was  fully  confirmed  and  acted  on.  in  the 
recent  case  t)f  /W,  d.  of  lieed,  v.  Taylor  (5  Bam. 
ft  Adolph.  R«p..  675),  where  the  tme  distinc 
tion  wiLs  .sjate<l,  that  allhou.ch  the  general  rule 
is,  that  where  several  persons  have  aright,  and 
one  of  them  enters  generally,  it  shall  \n-  an  en- 
try for  all;  f<>r  the  entry  generally  shall  always 
be  taken  accordiug  to  right;  vet  that  any  overt 
act  or  conveyance,  by  which  the  party  enter- 
ing or  conveying  asserted  a  title  to  the  entire- 
ty, would  amount  to  a  disseisin  of  tlie  other 
imrties.  whether  joint-tenants,  or  tenants  in 
common,  or  parceners.  Upon  the  same  ground, 
it  was  held,  in  New  York,  in  the  case  of  Jaek- 
»on  V.  Smilh  (13  Johns.  Rep..  406).  that  a  con- 
veyance made  by  one  tenant  in  common,  ol  the 
690*]  entire  'fee  of  the  land,  and  an  entry 
and  jM)«scssion  by  the  purchaser,  under  that 
deed,  ia  an  adverse  poaacaaion  to  all  the  other 
tenants  in  common.  To  the  same  effect  »  the 
(■a<f  of /i<V/J"(f  V.  ./'/;;<,'»  (10  Pick.  Rep..  161). 
The  reason  of  both  of  these  latter  cases  is  pre- 
dsely  the  same  as  in  the  case  of  a  feoffment, 
the  notoriety  of  the  entry  and  posM  ssion.  un 
der  an  adverse  title,  to  the  entirety  of  the  land. 

Similv  principles  hai^  been  repeatedly  reoog 
nized  in  this  court.  In  McC^ng  v.  Rom  (5 
Wheat.  Rep..  116,  124),  the  court  said:  "  That 
one  tenant  in  common  may  oust  another,  and 
hold  in  severalty,  is  not  to  Ik?  questioned.  Hut 
a  silent  possession,  accompanied  with  no  act 
which  can  amount  to  an  ouster,  or  give  notice 
to  his  CO  tenant  that  his  jx>s.se>-si(»n  \^  adverse, 
ought  not,  we  think,  to  l>e  consinu  d  into  an 
tidverse  possession."  In  the  case  of  Tlu  lje**ee 
of  Clarkt  v.  Courtney  (5  Peters,  819.  854)  this 
court  also  held,  that  where  a  person  enters  in 
to  land  under  a  deed  or  title,  his  pomesplon  (in 
the  absence  of  all  other  (jualifying  or  control- 
ling circuul^hlnces)  is  construed  to  be  co  exten- 
sive  with  his  deed  or  title:  and  although  the 
deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  dis- 
sci/.ed  to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This  doctrine  is  strongly  appli- 
cable to  the  possession  under  the  piirtition  in 
the  present  case.  There  are  several  other  cases 
uttirmiug  the  same  doctrine,  and  especially 
Grun  V.  Utm-  (8  Cnmeh,  828,  2d0),  Barr  v. 


Ctratz  (4  Wheat.  Rep..  213.  223);  an  i 
rifttf  for  Prt>pag<Uing  Git»pfl  v.  The  T>"r% 
of  hiirUt(\  Peters.  4«0.  504.  506).  The  doc- 
trine has  U-cn  carried  by  thte  ooort  one 
further;  but  at  the  same  time  one  which  i«  eiKt 
tirely  consistent  with  the  principles  on  vbiok 
the  general  rule,  and  the  exceptions  to  it.  !ire 
founded.  In  BlighV$  Lot$ee  v.  RoehfMer  d 
Wheat.  Rep..  .W5.  549-550)  it  was  held,  -iud 
in  cas<\s  of  vendor  and  purchaser,  aitboueb  tM 
latter  claimed  his  title  iwder  or  through  th^ 
former,  vet  as  between  themiielves.  the  po««ik 
sion  of  the  purchiiser  under  the  sule.  whrrt-  I 
was  absolute  and  unconditional,  was  advi^ni 
to  that  of  the  vendor,  and  he  might  protect  ib4 
{>osm'seion  by  the  purcha««e  of  any  other  titi 
or  by  uisisting  upon  the  invalidity  of  the  lii 
of  the  vendor,  as  the  foondatloii  of  any  w 
ajrains^t  him.  Now,  upon  this  last  ground.  \ 
defendants  were  certainly  at  full  liberty  as  ab^ 
solute  purchasers  In  fee  to  nufotaln  raeir  «!• 
verse  pos.scssion  to  the  land,  and  th*  bar  f  '  e 
statute  of  limitations  against  Lynch  and  bLita- 
ton,  and  a  fortiori  tt^mut,  Clymer. 

Upon  the  whole,  we  an-  entirely  «ati«fied 
that  the  second  instruction  given  by  the  otiit 
was  correct  in  point  of  law ;  hod,  therefore,  tba 
jtidgnu'nt  of  the  Circuit  CoQft  oq|^  to  be  al* 
ifirmi'd  with  costs. 

Clted-2  Blatchf  n  7. 


•ROBERT  BROCKETT  et  AL..  4^  P6©I 

peUanU, 
e. 

WILLIAM  BROCKBTT 


•  t 


Exc^ttiotus  taken  on  trialtf  feignM  imme^  mittf 
chancery  not  pa*$ed  upon  unlet*  aif^mr 
eafrd  upon  by  circuit  court — master't  nfuff 

— txctptiona  to — 7Jd  ehanc<  ry  rule. 

When  an  l8su«'  Is  directo<l  by  a  cowrt  of  chanrCTy. 
to  Ik-  tried  b.v  a  court  of  law  .  nmi  \\\  ih--  t«>ur*« 
till-  trial  at  law,  iiiifHtions  are  rwis*  <l  and  bilh 
(  xo  iitiuii-  taken,  thcs*-  tiiieftion^  must  ti«.-  brwii^bt 
to  tlif  iK^kf  and  df<  I'iion  of  thv  Court  of  Cmae- 
c<Tv  which  s<'iid!i  the  iwvn-. 

If  this  Is  not  done,  the  niiji-ctlonsi-Hnnot  betalic-a 
In  an  appellate  wurt  of  ehaneery. 

If  the  rhMncory  Court  l>e!f)w  rr>f(  rs  matt«Th  »f 
Hi'OouMt  to  a  ?miHt«'r.  his  r<-port  c  iiinot  ot.>-i  t«-'l 
toll)  the  appellate  eourt,  unlesiH  exi"ej>tt' >n»  t-.  It 
hav»' iK-en  ttl«  d  iti  the  court  l><>low  iu  th»'  ttuj.v  r 
pointed  out  la  the  scventy-ttiird  chanopfy  ruJc  Jt 
this  court. 

THIS  was  an  apj^eal  from  the  Circuli  Own 
of  the  rnitt-d  States  for  the  I>istTicl  nf 
Columbia,  in  and  for  the  Countv  of  AJezandcia. 

The  case  is  sttflklently  atalea  fai  the 
of  the  court. 
Jdetar*,  Ncale  and  Bradley  for  liie  apgeiianiA. 
iTestri.  Jaim  and  Brmi  for  the  i 

Mr.  Justice  McLean  delivered  the  ophmM 
of  the  court: 

This  is  a  bill  in  chancery,  brought  boe  b^fj 
an  npi)eal  from  the  Circuit  Court  of  the  Ws*! 
irict  of  Columbia. 

The  complainants  filed  their  bill.  aUq^af 
themselves  to  be  the  legitimate  heirs  of  mUi 
Brockett,  deceased,  and  clalndog  as 
half  of  the  real  and  personal 
he  died  adied  and 
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filc<I  their  answers,  denying  the  allcgntions  of 
the  bill.  An  issue  at  law  was  directed  to  fry 
the  legitimacy  of  the  complainants,  and  after 
bearing  the  evidence,  the  Jury  found  a  verdict 
ID  their  favor. 

Several  exceptions  were  taken  to  the  rulings 
of  the  court,  in  the  admission  of  evidence  to 
the  jury,  and  to  the  refusal  of  the  court  to  ad- 
mit evidence  offeretl  by  the  defendants,  which 
appear  in  two  bills  of  exceptions.  And  these 
decisions,  in  relation  to  the  trial  of  the  issue, 
constitute  the  principal  ground  of  controversy 
in  the  case. 

It  does  not  appear  that  any  questions  were 
raifled  on  the  chancery  side  of  the  court,  grow- 
ing out  of  these  exception.^.  And  this  not 
having  been  done,  it  is  proper  to  inquire 
whether  the  exceptions  can  be  considered  in 
this  court. 

It  is  contendeii  that  as  the  same  judges 
wt  in  the  court  of  law  as  in  the  Court  of 
Ctiaacery.  that  it  could  not  be  necessary  to 
bring  before  them  as  chancellors  what  they  had 
decided  in  a  court  of  law.  Had  the  coiirt  of 
law  been  held  by  different  persons  from  those 
who  sat  as  chancellors,  it  is  admitted  that  it 
would  have  been  necessary  to  bring  before  the 
latter  the  points  ruled  in  the  trial  of  the  issue. 
But  is  not  the  principle  the  same  in  both  cases? 
The  capacities  in  which  the  same  tribunal  acts 
on  such  occiisions,  are  as  distinct  as  if  the  .'<ame 
duties  had  been  performed  by  different  tribunals. 
602*]  *The  distinction  is  the  same  as  where 
a  judgment  at  law  is  entered  by  a  court  which 
also  exercises  chancery  powers;  and  which 
powers  are  invoked  against  its  own  judfi:ment. 
In  such  a  case  it  might  as  well  be  said,  as  in 
the  present  one,  why  may  not  the  same  court, 
whether  acting  at  law  or  in  chancery,  having 
possession  of  the  cause,  finally  decide  it. 

The  bills  of  exceptions  arc  copied  into  the 
record :  but  they  do  not  properly  constitute  a 
part  of  it,  as  they  were  not  brought  to  the 
notice  and  decision  of  the  court  sitting  in  chan- 
cery. An  issue  in  part  is  directed  by  a  court 
of  chancery  to  inform  ita  conscience.  To  bring 
the  fact  or  facts  before  the  jury  at  law.a  feigned 
iaaue  is  made  by  pleadings,  as  at  law;  and  if 
tbe  pleadings  of"  the  jury  be  uufatisfnctory  to 
the  Court  of  Chancery,  either  on  account  (»f 
the  admission  of  incompetent  evidence,  the 
exduakm  of  evidence  which  is  competent,  or 
br  a  mistake  of  the  facts  by  the  jury,  the 
Omrt  of  Chancery  will  order  another  trial  of 
Uie  issue.  By  the  consent  of  parties  these  is 
sues  are  sometimes  tried  without  the  furmality 
of  pleading.  But  in  all  cases  where  objections 
«xirt  to  the  verdict,  they  must  be  brought  be- 
fore the  Court  of  Chancery  which  ordered  the 
itMM.  Aj]d  where  this  is  not  done  in  an  in- 
ferior court,  the  objections  cannot  be  taken  in 
the  ftpj>ell.ite  court  of  chancery.  It  is  a  gcn- 
laral  rule  of  pniciice,  that  no  point  arising  on 
the  pleadings  or  evidence  in  an  appellate  court 
•ball  be  mmie  which  was  not  bmught  to  the 
noUoe  of  the  inferior  court.  And  we  think  in 
his  cnse,  that  the  exceptions  taiken  on  the  trial 
of  the  iasur  at  law  not  having  been  acted  on  by 
the  Court  of  (;hancer}'  l)eh)W,  cannot  be  in- 
Misled  on  in  this  court. 

Bi  *•  iiisfied  of  the  legitimacy  and  conse- 
qoeti  -liip  of  the  complainants,  from  the 
verdict  of  the  jury,  the  court  below  referred  to 
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a  master  the  rents  received  by  the  defendants, 
and  other  matters  of  account  pertaining  to  the 
estate.  And  to  some  of  the  items  allowed  by 
the  master,  objections  are  made  before  this 
court.  But  it  does  not  appear  that  these  ob- 
ieclions  were  brought  before  the  lower  court 
by  exceptions  to  the  master's  report.  The  sev- 
enty-third chancery  rule  is  decisive  on  this  sub- 
ject. It  provides  that  "the  parties  shall  have 
one  month  from  the  time  of  tiling  the  master's 
report,  to  file  exceptions  thereto,  and  if  no  ex- 
ceptions are  within  that  period  filed  by  either 
parly,  the  report  shall  stand  confirmed  on  the 
next  rule  day  after  the  month  is  expired."  No 
exceptions  having  been  tiled  in  the  Circuit 
Court  to  the  report  of  the  master,  none  can  be 
heard  in  this  court. 

The  verdict  and  the  report  of  the  master, 
which  constituted  the  basis  of  the  decree  of 
the  court  below,  not  havinj^  been  obiected  to 
in  that  court,  cannot  be  objected  to  here,  and 
consequently  the  decree  of  the  Circuit  Court  is 
affirmed  with  costs. 

8.  C..2  How.,23S. 

ated-7  How.,  2?7;  2  Otto.  696;  4  Otto,  879;  10 
Otto,  587;  11  Otto,  258. 


♦JOHN  McDONOGH,  Plaintiff  in  [•«03 

Error, 
t. 

LAURENT  MILL  AUDON  KT  Ah  , IV/tfTKfanto. 

Acquisition  of  Louigiana — treaty  bettrxen  U.  8. 
and  France — title  to  Uind* — dday  waiver  of 
irregularity  in  ismting  certiorari. 

The  treaty  by  wtilrh  T<nni8innH  was  ceded  to  the 
United  8tate«  n'cotaiized  complete  grants,  issued 
anterior  tu  the  cvsfllnn,  and  a  decision  of  a  State 
court  HKHliiBt  the  validity  of  a  title  set  up  under 
such  a  KTant,  would  be  subject  to  revlsnl  by  this 
court  under  the  25th  section  of  the  Jufliciary  Act. 

I)ut  if  the  State  court  only  applies  the  local  laws 
of  the  State  to  the  construction  of  the  grant,  it  is 
not  a  decision  ii^rniust  its  validity,  and  this  court 
has  no  Juriwliction. 

Congress,  in  acting  upon  complete  grants,  recog- 
nized them  as  they  stood  ;  and  tnc  Act  of  11th  Miiy, 
1820,  confirming  such  as  wore  recommended  for 
coritlrniaiiiiii  by  tlie  register  and  receiver,  had  no 
I  efereiu  *'  t4>  any  particular  surveys. 

A  decision  of  a  State  court,  then*fore.  which 
mny  be  In  oppo-ltion  to  one  of  thew  surveyp.  is 
not  against  the  \  iilidlty  of  a  title  existing  under 
an  act  of  t  'ongn-sM,  and  this  court  has  no  Jurisdio- 
tlon  in  such  a  case. 

Where  a  caus<*  lias  been  pcntllng  In  this  court  for 
two  terms,  a  writ  of  ctrtUtrari  sent  down  at  the  In- 
stance of  the  defi  ndant  In  error,  to  complete  the 
record,  and  the  defendant  in  error  then  moves  to 
dismiss  the  case  upon  the  ground  that  the  clerk 
«>f  a  State  i-ourt  issued  the  writ  of  error,  and  one  of 
the  Judges  of  that  court  signed  the  citation,  the  mo- 
tion comes  too  late. 

THIS  case  was  brought  up  by  writ  of  error, 
under  the  2.1th  section  of  the  .Judiciary 
Act,  from  the  Supreme  Court  of  the  State  of 
Louisiana. 

The  decision  of  this  court  being  against  its 
jurisdiction,  it  seems  best  to  give  the  opinion 
of  the  Supreme  Court  of  Louisiana,  as  the 
facts  in  the  cium-  and  the  points  decided  by  that 
court  are  stated  with  great  clearness. 

"  Supreme  Court  of  the  State  of  Louisiana. 
"  The  court  met,  Monday.  April  26th,  1841. 
"  Present,  their  Honors  Henry  A.  Bullard. 
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A.  Morphy.  E.  Simon,  and  Rice  Garland. 
Hts  Honor  Judge  Martin  is  absent  on  account 
of  indisposition. 

"  Laure.vt  Mif.t.ArDOK  etal.,  1  Appeal  from  the 
appi'llees,  I  District  Court  for 

V.  I  tlie  First  Judicial 

John  McDonooh,  api)ellant.  j  District. 

"The  plaintiffs  (Millaudon  ei  ai,  who  were 
plaintiffs  in  the  original  action)  alles^  that  they, 
with  Henry  T.  Williams  and  Charles  F.  Zimpel. 
purchased  a  large  tract  of  land  of  A.  F.  Righ- 
tor,  being  a  portion  of  a  claim  or  grant  ^ner- 
ally  known  as  the  Houmas,  in  the  parish  of 
Ascension.  They  took  possession  with  the  in- 
tention of  dividing  it  into  smaller  tracts  and 
s<-lling  them  at  auction,  to  effect  a  partition; 
but  were  prevented  from  doing  so  by  the  acts 
and  conduct  of  the  defendant,  who  publicly 
dixjlared  that  he  was  the  owner  of  a  large  por- 
tion of  the  land,  and  slandered  their  title. 
They  say  they  have  retjuested  him  to  desist 
his  slanders,  or  to  bring  suit  to  assert  his  title, 
which  he  declines.  Thev  pray  that  he  be  com- 
pi  lled  to  set  forth  his  title,  if  he  has  any,  and 
094*]  if  he  fail  to  do  so,*that  ihey  be  quieted 
in  their  |)ossession  against  his  claims  and  pre- 
tensions; that  he  be  enjoined  and  orderea  to 
desist  therefrom:  and  further,  that  they  have 
judgment  for  fifty  Ihoujiand  dollars  damages 
for  the  tortious  acts  of  the  said  defendant. 

"The  defendant  pleads  a  general  denial; 
then  specially  that  the  plaintiffs  have  no  ti- 
tle; he  further  avers  he  is  the  true  and  lawful 
owner  of  the  land  by  good  and  sufficient  titles, 
and  concludes  by  a  demand  in  reconvention, 
in  which  he  prays  the  plaintiffs  may  be  cited 
to  answer;  that  they  be  comi)elled  to  produce 
and  exhibit  their  titles,  and  that  he  be  quieted 
and  maintained  in  his  passession  of  the  land. 

"The  plaintiffs,  for  answer  to  this  reconven- 
tion demand,  pleaded  the  general  issue,  and 
Ciilled  on  A.  F.  Rightor,  as  their  warrantor,  to 
maintain  and  defend  their  title  against  that  of 
McDonogh.  Rightor  answers  the  call  in  war- 
ranty by  a  plea  of  the  general  issue;  second, 
that  thf  [>lainliffs  are  not  entitled  to  the  reme- 
dies against  hini.  which  they  claim;  third,  that 
thev  had  a  perfect  knowledgi.*  of  the  rharacter 
an(f  extent  of  the  tlefendant's  claim  when  thev 
purchased,  and,  therefore,  have  no  right  to  call 
on  him  as  warrantor.  He  further  sjiys  the 
plaint iff.s  have  a  good  and  suHltient  title;  that 
AlcDonogh  had  none  at  all;  and  if  he  has.  he 
is  bound  to  .sue  the  plaintilTs  to  establish  it,  or 
abandon  his  claim.  He  prays  that  McDonogh 
l>e  c<im|K'lIed  to  e.xhibit  his  title;  that  it  be  re- 
jecte<l;  and  he  eonours  in  the  prayer  of  the 
]>laintiffs  against  him  (McDonogh). 

"  It  is  further  prayed  that  the  cause  l)e  tried 
by  a  jury;  but,  subsequently,  the  parties  agn^ed 
to  submit  the  question  of  titles  to  the  court, 
reserving  the  damages  to  a  trial  l)efore  the  jury. 

"The  issues  in  this  case  are  somewhat  com- 
plicated; it  has  been  arguetl  at  great  length 
and  with  eminent  ability.  A  variety  of  (jues- 
tions  have  been  rai.sed  by  bills  of  exceptions, 
which,  with  the  evidence,  have  swelled  the 
record  to  a  great  size;  and  both  plaintiffs  »uid 
defendant  evidently  desire  the  court  to  go  much 
further  into  an  investigation  of,  and  decision 
upon,  their  respective  titles,  than  is  necessarj' 
for  the  settlement  of  tlie  controversy  lictween 
them.    We  think  we  can  sec  difficulties  enough 
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likely  to  arise  out  of  both  these  c]iiii».  in 
which  persons  not  now  before  us  may  be  inter 
ested.  We  shall  not  anticipate  the  points  that 
may  hereafter  be  made,  ana  will  now  only  de- 
cide what  is  indispensable  to  the  adjustment  of 
the  difficulty  l)etwcen  the  parties  l)e fore  us. 

"The  first  question  is,  ufwn  which  party  lies 
the  burden  of  proof  as  to  the  title  of  the  land? 
The  defendant  says  it  rests  upon  his  adrma- 
ries  and  their  warrantor.  We  think  differ- 
ently. The  reasons  given  by  the  district  judge, 
in  his  judgment,  have  not  been  refuted,  and 
are,  in  our  opinion,  unanswerable.  He  »t8 
the  demand  of  the  plaintiffs  in  their  original 

1)etition  does  not  constitute  a  petitory  acti<in. 
1  is  destitute  of  the  first  requisite  of  thai 
action,  not  being  brought  against  a  partr  al- 
leged to  be  in  possession.  (Ccxle  •of  [*d95 
Pract.,  art.  48.)  On  the  contrary,  the  plaint 
iffs  allege  they  were  in  possession,  and  are  div 
quieted  and  prevented  from  making  a  lesriti- 
mate  use  and  profit  out  of  their  posseKsion  tod 
title  by  the  words  and  acts  of  the  defendant; 
for  which  cause  they  ask  for  damages,  and 
that  he  be  enjoine<l  from  setting  up  any  claim 
for  the  future,  unless  he  do  it  at  once,  either 
in  the  present  action  or  by  another  suit.  It  i* 
true,  the  defendant  says  he  is  in  posse«non 
also;  and  had  he  rested  his  case  upon  that 
allegation,  it  is  possible  the  question  woukl 
have  been  limited  to  Uiat  inquirj',  according  to 
art.  49  of  the  Code  of  Practice.'  But  the  de 
fendant  has  gone  further;  without  excepting 
to  the  form  of  the  action,  he  comes  up  to  the 
mark,  sets  up  title  in  himself,  and  institutes  a 
reconventional  demand,  asking  that  the  prop- 
erty be  adjudged  to  him.  This  reconventional 
or  cross  action,  which  is  by  the  Code  of  Prac 
tice  consolidated  with  the  principal  or  original 
suit,  is  clearly  petitory,  and  imposes  on  McDon^ 
ogh  the  obligation  of  making  the  proof  rwjui 
site  to  sustain  his  demand.  So  fully  does  this 
seem  to  have  been  understood  by  the  panic* 
originally,  that  all  the  subsequent  proceedings 
arc  in  accordance  with  (he  idea  of  the  ori^nal 
(lefendant  having  become  prohae  nee  the  plaint- 
iff. The  Plaintffis  cite  their  vendor.  Ripktor, 
in  warranty  to  defend  their  title.  aocMdinf  lo 
the  Cod^  of  Practice,  article  879.  tt  rnqmSm. 
Every  provision  of  that  code  assumes  thai 
warrantor  is  a  defendant  in  the  issue. 

"  There  are  various  decisions  of  this  court, 
and  we  hold  it  well  settled,  that  the  kwt 
nintor  is  the  real  defendant  in  a  suit  against 
vendees — not  only  against  the  party  who  dlei 
him.  but  more  particularly  a^nst  the  origia*! 
HcloT.  That  person  in  the  pmenl  suit,  so  far 
as  Rightor  is  concerned,  both  in  subetaoce  and 
form,  is  McDonogh.  whose  pretenctoiis  he  i> 
called  upon  by  his  vendees  fomiBt.  T1wqae»- 
tion  has  been  heretofore  decided  by  this  coot 
in  9  Martin,  5^)6.  and  11  La.  Rep..  188; 
we  see  no  reason  for  changing  the  pr 

"  McDonogh.  holding  the  affirmative  of  the 
issue,  offered  in  evidence  a  certified  copy  from 
the  register  or  record  of  complete  grants  io  tbt 
land  office  in  New  Orleans,  by  which  it  ii^ 

Kared  that  on  the  Sd  of  ApriU  17S9.  Um 
-ench  Governor  of  Louisiana  grmnlcd  to 
Pierre  Jo-seph  Delille  Dupard.  p^.  a  iraelof 
land  having  thirty  arpents  front  on  the  Mi» 
siasippi  River,  with  all  the  depth  which  night 
be  found  to  Lake  Maurepas,  of  the  land  wImm 
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foirnerly  stood  two  vIlla^B  of  the  Collanissa 
IndianR.  situated  about  sixteen  leagues  above 
the  rit^,  on  the  same  side;  to  take  from  the 

plantation  of  a  person  named  Allcmand. 

and  join  that  of  a  free  mulatto  named  Joseph 
Lacomb.  Thv  u.hiuiI  stipulations  and  reserva- 
tions are  wade  in  Uiia  grant.  To  i'jb  reception 
1b  cfTi^Dce  Twriom  objeeHom  were  made, 
■which  wen'  overnilod.  and  bills  of  oxci  ]>i i  -]!- 
taken  by  Rightor,  and  lh»  grant  attached  after 
09O*1  It  was  xecehned  as  utAng  a  iiulHty 
Ktrious  ^'rounds  It  is  not  neccssiiry  in  llu- 
pceseot  case  to  decide  any  of  these  questions. 

**Tbe  oounael  for  Kigbtor.  on  whom  de* 
volvpd    lilt*  wtn  1p  defense  of  tliis   case  (the 
plain tiga  not  appearing  at  all,  further  than  to 
jaiD  imat  with  McI>oik^>.  inaiats  that,  8up« 
poainiT  the  pmnt  to  Dclill*'  T>i;;i;\r  l  to  be  gen- 
uine, given  by  comiM^leut  uuihority.  and  all  the 
rights  of  tht;  grantee  vested  in  his  opponent  (all 
or  which  he  jspetially  dr  nir'-,  lifv.vvcrl,  that 
then  this  action  cannoi  be  tnuintained ;  liecause, 
I  be  says,  it  being  for  a  certain  front  and  depth, 
and  it  not  lieiiii;  specified  that  the  lines  arc  to 
.   open  or  cIuac  iu  Huy  manner,  it  must  be  located 
[  hy  parallel  lines;  and  the  evidence  shows  con- 
cfa'^ively  that,  if     locntf  fi,  it  will  not  touch 
any  portion  of  the  laud  cluimed  by  the  plaiut- 
ifT>.    Hut  the  couoiel  for  McDonogh  insists 
the  line.s  -!K»nld  open  upward**  of  twenty  de- 
irrcts.  and  endeavor  to  prove  thai  il  has  been 
iacated.  and  should  so  continue,  as  to  let  the 
lower  lino  touch  the  western  shore  of  Lake 
MBurt'{uiH,  and  the  upper  running  westerly 
L  itrike  the  Amite  River  at  a  dit^lance  of  about 
nineteen  miles  from  the  Mississippi,  and  nearly 
that  distance  from  the  Doint  where  the  lower 
line  touches  the  lake.    Nothing  is  said  in  the 
grunt  about  the  Amite  River,  nor  ia  it  shown 
that  the  lines  should  open  in  this  manner,  so 
as  to  include  tho  sites  of  the  two  Indian  vil 
lages  mentioned  in  it.    If  this  location  were  to 
be  sanctioned,  the  Dupard  claim  would  cover 
^*mewhere  about  one  hundred  thousand  ar- 

Ki^**^o  sttstidn  their  position,  the  connsel  for 

McDonogh  insist  strenuously  on  what  they  call 
a  plat  made  by  Don  Carlos  Trudeau,  in  1700, 
which  tbc>  say  indicates  the  partition  of  the 
tract  amonii:  the  heirs  and  legal  represetitiiti\ r  s 
of  Delille  Dupard,  as  on  it  it  is  said  the  liucs 
open  In  the  rear  as  claimed.  This  document 
wa.s  objei  ted  to  as  evidence  by  the  counsel  of 
iiightor,  but  received  by  the  court,  with  the 
VtKoeption  of  a  written  memorandum  upon  H, 

nd  a  bill  of  exception  taken,  which  cm: 
(iider  it  uuncccssary  to  decide  on,  as  wc  ihiuk 
the  paper  does  not  prove  what  Is  alleged,  nor 
is  it  cntiiletl  to  any  weitrht  as  evidence.    It  is 
^either  a  f-urvcy.  or  ptut,  or  a  copy  properly 
MOdwnticated.  showing  how  the  partition  was 
made.    On  the  face,  it  is  nT'puent  a  partition 
hm\  been  made  previously,  ami  there  is  evi- 
dence fat  the  noord  showing  it  must  have  !)een 
made  several  y<  fir-<  previ(»ii«5,  as  one  of  the 
h.cir«  Bold  her  portion  lo  Foutencau,  in  17B4. 
This  plan  is  evidently  nothing  more  than  a 
*kctch  made  by  Trudean  to  represent  the  front 
titiC  ]^  txact,  which  it  seems  htul  increased  fr<ini 
sipents  front,  In  1709,  to  upwards  of 
^Wl^  Rrpcnfs,  in  ITtm.    There  is  not  about  it 
ticuittfiU'  aud  uealneHS  which  umrkn 
of  the  former  Surveyor-OenenU 


of  the  province  of  Ix)uis{ana.  The  lines  drawn 
seem  lo  be  experimental  or  provisional.  Kone 
of  those  running  out  from  the  river  have  any 
length  marked.^  and  out  of  fifteen  lines  drawn 
or  dotted,  but  six  have  any  bearing  indicated, 
and  that  is  dilTerent  on  each  of  them.  The 
^statement  iu  writing,  on  the  face  of  [*607 
the  sketch.  Indicates  its  trae  character.  It  is 
not  in  the  form  of  a  proci»  rerlxil,  but  is  stated 
to  be  a  note  which  says  that  the  land  belonging 
to  the  succession  luiving  been  asserted  to  bsve 
thirty  five  arpents  frc  nt  according  to  tht'  d(  c 
larutioDS  of  the  parties  interested,  and  conform- 
ably to  the  writing  and  sales  passed  by  liie 
heirs  in  favor  of  Tlenry  Fonten  an  Gelar 
Pedro  Lc  Bourgeois,  Alexandre  Lange.  mulat- 
to, and  Don  Inrancisco  Dupard.  the  son.  the 
only  one  who  had  not  sold  his  portion;  but 
from  the  vcritication  that  was  had  in  the  month 
of  March,  1787,  repeated  this  day,  the  10th  of 
.Xtijrust,  in  the  current  yetr,  the  same  'was 
found  to  contain  forty  arpcnis  and  twenty- 
three  toises  front,  on  the  Mississippi,  measured 
upon  the  lines  marked  (pnnteah)  A,  B,  C.  Ac, 
&c.  This  is  dated  the  10th  of  August,  17iK), 
and  signed  by  Curios  Tnideau.  In  no  part  of 
this  note  or  statement  does  he  aw^timp  rtny  of- 
ficial character.  If  this  plan  or  sktteii  was  of 
any  validity  at  all,  it  would  perhaps  pn  ve 
more  for  the  defendant  than  he  wishes,  as  it 
tixeii  this  claim  in  the  Parish  of  St.  John  ihe 
Baptist,  instead  of  the  County  of  Arcadia.  In 
connection  with  this  plan,  we  find  mionipr  in 
the  record,  which  is  authentu  ,  thai,  dilli  rs 
from  it  in  various  particulaix  It  appears  that 
Henri  Fonteneau.  in  1784,  purchased  of  Mad*e 
Macnamora.  one  of  the  heirsof  Delille  Dupard, 
her  portion  of  the  land,  being  one  fifth.  In  Ihe 
act  of  sale,  made  in  presence  of  the  commandant 
of  the  port  or  parish  of  St.  John  the  Baptist, 
the  land  is  dcscril)ed  iis  a  tract  in  that  f)ariyh, 
having  seven  ar[)enis  front  on  the  river,  by  the 
ordinary  depth  {profondmr  ordinaSn).  Not  a 
word  ia  said  about  the  lines  extending  to  the 
lake,  or  their  opening.  On  the  24th  of  Si'P' 
temher,  in  the  vear  1790,  Tmdeau  mslces  a 

survey  of  this  land,  plac<'s  it  in  the  palish 
aforesaid,  gives  it  a  front  of  eight  arpcnts,  four 
toises,  and  three  feet  front,  and  states  the 
lower  side  line  to  run  north  eight  degrees  and 
fifty  minutes  east,  and  the  tipper,  north  ten 
minutes  west,  according  to  the  needle,  with> 
out  attendinji;  to  the  variafii  n  Nt/rtt  ocho 
gmdoteinguenta  minutaa  e»ir:  de  la  actual  agvja 
tin  attends  a  la  tiariaeton.  This  varies  widely 
from  other  plans  and  sur^-cTR  pubmitted  to  us; 
it  in  fact  differs  from  any  other  plat  that  we 
see  in  the  record,  and  it  is  the  only  authenfio 
one  of  the  lower  portion  of  the  Dupard  claim 
made  by  aulhorit}'  of  the  Spaniali  government. 
We  have  no  otlier  evidence  of  any  well  founded 
claim  to  an  opcninL'  'owards  the  rear,  until 
McDonogii  and  Brown  t)ecame  interested  in 
the  land^  They  purchased  upwards  of  n-ht- 
eon  arpents  front,  by  eielttv  in  i*  [)tli.  of  Pi«  rre 
Lc  Bourgeois,  Ihe  ltd  of  .Match,  lb06;and  in 
the  act  of  8ale  there  is  nothing  said  of  the  linea 
extending  lieyond  that  depth,  or  opening  in 
any  manner;  but  It  is  mentioned  lliul  two  plats 
of  survey  exist,  and  were  delivered  by  ilie 
vendor  to  the  purchasers,  paraphed  by  the 
uolary.  neither  of  which  arc  produced. 
*'  When  the  invcntoiy  of  DeUlle  Dup«nl*s 
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estate  wafl  made  in  1775,  the  land  is  represented 
as  extcndinju:  to  Lake  Maurepas,  but  not  a 
698*1  *word  said  of  there  iieing  an  opening 
towards  the  rear.  Sometime  after  McDonogh 
and  Brown  purchased  of  Le  Bourgeois,  they 
presented  tiie  claim  for  confirmation  to  the 
commis-sioners  of  the  United  States,  in  the 
eastern  district  of  Louisiana,  and  represented  it 
as  having  a  front  of  eijrhteen  arpents.  three 
toiscK,  and  three  feet  front,  by  eighty  arpents 
deep,  and  having  an  openin^j  of  twenty  de- 
grees -and  seventy  one  minutes  towards  the 
rear;  and  with  the  exception  of  a  small  por- 
tion, it  was  confirmed  to  that  extent.  (2  Am. 
State  Papers.  Public  Lands,  332.)  This  claim 
was  based  upon  a  grant  of  land  of  tlie  Spaniek 
government  to  Le  Bourgeois,  nothing  being 
said  about  a  grant  to  Dupard. 

"Another  portion  of  tjiis  claim  was  derived 
from  Dupard,  through  L.  H.  Guerlain,  agent  of 
the  Eastern  Shore  of  Maryland  I/Otiisiana  Com- 
pany, We  have  carefully  examined  this  branch 
of  the  title,  and  find  nothing  to  prove  the  claim 
had  any  opening,  until  sometime  after  it  was 
recognized  l)y  the  United  Stales.  In  2  Ameri- 
can State  Papers,  relating  to  public  lands,  p. 
297,  this  claim  was  presented  for  confirmation, 
and  descriiied  as  'situate  on  the  east  side  of  the 
Mississippi  River,  in  the  County  of  Acadia, 
containing  ten  arpents  and  seven  toises  in  front, 
and  a  depth  extending  to  Lake  Maurepas, 
bounded  on  one  side  by  McDonogh  and  Brown, 
and  on  the  other  by  land  of  Antoine  Tregle.' 
Not  a  word  is  said  alxtut  an  opi>ning.  The 
claim  is  conlirmed  for  a  depth  of  forty  arpeiit.H. 
and  rejected  for  the  remainder.  On  pages  '.UK) 
an<l  343  of  the  same  vohmie.  it  will  be  seen  these 
claims  were  again  under  the  consideration  of 
the  commissioners,  j-.nd  rejected.  An  ex- 
amination of  the  title  of  the  remaining  portion 
of  this  claim,  which  comes  throuiih  Tregle. 
esiablishis  the  fact  that  the  idea  of  tin;  Dupard 
gnmt  opening  towards  the  rear  was  of  mcKiem 
origin.  It  is  certain  that  McDonogh  did  not 
coiisider  it  as  extending  to  the  Amite  River 
previous  to  1806,  as  he  was  himself  established 
on  that  stream  w)me  years  previous,  imder  a 
dilTerent  title,  or  jis  a  tre.spu.sser. 

"We  have  been  thus  particular  in  the  ex- 
amination of  all  these  circumstances,  to  show 
that  the  effects  nf  the  subseijuenl  action  ou  the 
claim  are  not  such  as  contended  for  by  the  de- 
fendant. 

"In  3  American  Slate  Papers,  relating  to  the 
public  lands,  p.  254.  and  from  the  record,  we 
ascertain  tin  t  McDonogh  &  Co.  again  applied 
to  the  register  of  the  land  olllcc  and  receiver  of 
public  moneys  in  New  Orleans,  to  report  on 
tlas  claim,  under  the  provisions  of  the  Act  of 
Congress,  passed  the  27th  January,  1813,  enti- 
tled 'An  Act  giving  further  time  for  registering 
claims  to  land  in  the  eastern  and  western  dis- 
trict of  the  territory  of  Orleans,  now  State  of 
Louisiana.'  It  is  descrilxni  as  'a  tract  of  land 
situated  in  the  County  of  Acadia,  on  the  east 
shore  of  the  Mississippi,  sixteen  leagues  above 
New  Orleans,  containing  thirty-two  arpents 
front,  with  a  depth  extending  as  far  as  Lake 
Maurepas.  This  tmct  has  formerly  been 
cl;iimed  before  the  board  of  commis-sioners,  and 
OJM>*]  the  depth  extending  *beyoad  forlv  acres 
rejected  by  them  for  want  of  evidence  ol  tilld; 
but  the  claimants  have  since  produced  a  com- 
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plete  French  title  for  the  whole  quantity  claimHl. 
in  favor  of  Delille  Dupard.  under  whom  they 
claim,  dated  the  8d  of  April.  1769.'   Hu  claim 
is  placed  by  the  register  and  receiver  in  the  first 
class;  which,   they  say.   comprehend*  such 
claims  as  stand  confirmed  bv  law.    It  will  be 
observed  that  the  grant  to  t>elille  Dupard  i» 
now  spoken  of  for  the  first  time;  his  claim, 
whenever  mentioned  previously,  wa«  described 
as  one  derived  from  the  Collapissa  IndiaDJi.  yet 
no  mention  is  made  in  this  report  of  its  bannf 
any  op<'ning  in  the  rear.    That  difficulty  i*  met 
by  the  defendant  by  the  pHxluction  of  a  paper 
which  he  says  is  a  sur\'ey  and  plat  of  hi»  claim 
made  by  F.  \  .  Poller,  a  Cniteil  States s^urAcvor. 
which  it  is  certified  was  offerwl  as  |)art  of  the 
evidence  in  8upi)ort  of  the  claim,  when  last 
presented  for  the  action  of  the  United  Staiea 
commissioners;  and  it  is  alleged  that  ns  ilie 
claim  was  confirmed,  it  must  Decessarilv  be  so 
to  the  extent  menlione<l  in  the  plat,  it  beings 
portion  of  Ihe  evi<ience.    Admitting  for  a  mo- 
ment that  this  plat  is  valid,  we  are  not  prepared 
to  say  that  the  proposition  is  true  to  the  extent 
stated.    One  piece  of  evidence  does  nol  fix  the 
extent  and  character  of  a  decision,  but  we  ina»i 
Im^k  to  all  that  is  offered,  and  the  amount  de 
manded.    There  is  nothing  in  what  is  said  by 
the  register  and  receiver  which  authorizes  a  be- 
lief that  any  opening  was  claimed,  or  any  was 
intended  to  \)e  confirmed,    McDonogh  i  Co. 
simply  say  they  claim  a  'front  of  thirty  two 
arpents,  with  a  (lepth  extending  as  far  Lake 
Maurepas,'  under  a  complete  title  to  Dupard. 
and  the  commissioners  say  it  is  a  claim  that 
stands  confirmed  by  law. 

"The  omission  lo  mention  anything  about 
the  plat  goes  to  show^  it  was  not  regaracd.  or 
had  but  little  weight,  and  we  can  scarcely  sap- 
pose  that  so  important  an  opening  aa  Is  ctainwd 
would  have  Ikm'u  panedover  in  nlcnce  if  it  had 
been  seriously  pressed. 

"We  are  of  opinion  that  the  plat,  tmn  if  ad 
missible  as  evidence,  is  not  entitled  to  §KJ 
weight  as  establishing  the  extent  of  thedain. 
Although  Poller  says  be  is  a  sworn  surrcrar, 
conuuissioniHi  by  the  Sur^'cyor  General  of  the 
United  States,  we  know  of  no  right  that  glfti 
him  to  run  out  claims  under  the  direction  of 
individuals  mer(>ly.  and  fix  the  bounilariea  of 
those  not  recognized  by  the  government.  It  i» 
not  pretended  he  acted  under  any  authoriir 
from  his  superior  in  making  what  is  called  a 
survey ;  it  never  was  presented  to  the  Sunrejror 
Ocneml  for  his  approval,  nor  docs  it  seem  lo 
have  had  the  U-gal  sanction  of  any  one  author 
ized  to  act  in  Ihe  premises.  Potinr  doca  sot 
pretend  it  is  a  regular  survey;  be  calls  it  'plan 
extrait  df*  minutetde  not  operations  (farpmttp 
J'aite  dan*  U$  anneet  1806,  IMS,  tt  1819  i» 
If  utiles  UffMs  en  dhen  terns  ant  M  f»reamr*m 
J  utqu  'd  la  ritiire  A  mite  et  dema  ryu <f  M^orr^mem  t 
aux  ligne*  du  olan.'  He  then  gnea  on  to  aav, 
Delille  DupanI  had  descrilx^d  his  title  fn>ai  tbc 
Collapissa  Indians,  and  M^ld  it  to  vari  - 
sons.  "He  dws  not  wem  even  to  havi  > 
heard  of  a  gnmt  from  the  Fn>neli  goTemoKi 
in  17U9,  or  attempted  a  location  in  cooforBDitT 
to  it, 

"  The  defendant  further  hal  bis  • 

has  l)cen  Immted  bv  the  Uuiua  .^latca bIdci.  • 
confirmatitm.  and  surA'evetl  in  the  mam 
claimed  by  him.    To  establish  thin,  he  offered 
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m  eridence  copie.**  of  throe  townahlp plate,  to 

wit:   township  No.  10  ^oiitli,  ranees  nve  and 
«ix  rast.  iind  township  Nu.  11  souto.  range  5 
rx<.    To  the  introduction  of  these  plats  as  eri- 
Ctnce  Rijrhtor  objected,  because  the  papers  are 
noi,  nor  do  they  purport  to  be,  copies  of  the 
origiiMl  plats  of  those  towniliips,  and  for  other 
c-aiisesnoentioned  in  his  bill  of  exceptions.  The 
(ii>trict  judge  admitted  them  in  evidence,  in 
which  wc  think  he  erred.    The  papers  are 
copies  of  copies,  and  it  is  a  weU  aettlea  rule  of 
erjdence  that  they  are  not  admiisible  m  testi* 
mony  when  fic-ttt-r  evidenre  run  be  prfK-urpd.  It 
is  f urtlier  apparent  from  the  certificate  of  the 
TejriMcr  of  the  land  office,  that  they  are  not 
ci  m  et  ( opics.    The  claim  of  McDnnotrh  is 
represented  on  these  copies  in  a  manner  differ- 
ias  from  that  in  which  it  appears  on  the  plats 
'   h''  rei;i.stcr"<  nflice.    The  rcLrister  stat(>s  on 
i^e  uf  ibie  plats  thai  on  the  original  'section  2h^o. 
1 U  not  oolorad.'  but  that  he  oad  'represented 
it  is  it  now  appears,  at  the  rrqucst  of  John 
McDonoeh,  Em. '   The  coloring  of  tiiese  maps 
wu,  perhaps,  not  intended  to  deceive  or  impose 
on  any  person,  but  when  it  is  recollected  that 
rarreyors  represent  private  claims  properly  lo- 
wed on  their  plats  in  a  coloring  different  from 
public  lands  or  doubtful  rights,  such  a  repre- 
xrntation  is  calculatcf!  to  make  an  erroiu  ous 
iicpression.    But  the  obJeetiOD  most  futnl  to 
ih-  reception  of  these  plats  as  evidence,  is  thai 
tl)  T  arc  certified  by  a  person  not  the  lieeper  of 
tbe  original.    The  Surveyor-General  of  the 
Fi  ifed  Slates  for  this  Slate  is  the  officer  who 
h..-  f  bjirpe  of  the  public  surveys,  and  he  is  the  | 
;  r  iper  person  to  certify  the  township  maps.  ' 
-  Lan<l  Laws.  294,  sec.  6.)    The  copies  of  pub- 1 
Lii-  surveys  dejKwitetl  in  the  office  of  the  register  j 
of  the  land  office  are  placed  there  for   his  j 
goremment  and  to  enable  him  to  perform  the  j 
duties  imposed  by  law.  but  he  has  not  legal 
aD'hority  to  certify  copie.s  so  as  to  niake  them 
letml  evidence.   The  law  intrusts  that  power 
to  mother  person. 

"Although  wi-  are  of  opinion  these  plats  were 
inproperlj  received  in  evidence,  we  have  ex- 
onned  tbem  with  a  view  to  see  if  the  pretend- 
•"l  Mirvey  would  justify  tlie  claim  of  the  de- 
fendaoL  We  do  not  find  in  the  record  the 
•Ugfateat  evidence  of  authority  from  any  officer 
ef  the  I'nitt  d  Stales  to  lo<'ate  this  claim  in  any 
mnner.  The  acts  of  Congress  of  the  12th  of 
April  1814,  and  the  8d  of  Hardi.  1881.  dhreet 
■;  mode  of  locating  privati-  rlaims.  (1  Land 
i-vvrs,  652,  sees.  8,  4;  'i Land  Laws.  294,  sec.  6.) 

TlMre  avealso  other  acts  of  Congress  in  rela- 
701*]  tion  tl)  the  location  *of  parlirulnr  ''lasses 
of  claiins,  but  the  defendant  does  not  come 
witUe  the  provisions  of  any  of  them. 

"  It  has  t)een  decided  that  flic  court  and  jury 
^wiU  look  beyond  the  confirmation  of  a  claim 
1^  the  land  oommissioBers  or  Congress,  ema- 
twting  from  the  fonner  frovernmcnf^  of  Louisi- 
aB!V  in  order  to  ascertain  the  exli  iii  and  bound- 
tries  of  the  land  claimed.  (11  La.  Rep.. 
587.)  We  have  acted  on  that  principle  in  this 
czm,  and  see  no  reason  to  depart  from  our  pre- 
vinQs  decisioOt'that  when  tlie  o.xpreasiotis  in  a 
Title  only  convey  a  certain  front  and  depth,  the 
grantee  or  purchaser  cannot  claim  by  diverging 
lines  to  I  he  rear,  and  therein'  obtain  more  than 
the  snperflcies  containe<l  in  a  parallelogram, 
Qoleas  there  be  something  in  the  grunt  to  au- 


Ihori/e  the  opening,  or,  from  the  pecoliar  posi- 
tion of  the  claim,  it  shall  l>e  necessary  to  give 
the  superficial  quantity.  That  doesuot  apiMiar 
necessary  in  the  case  before  us. 

"We  repeat,  that  it  is  not  our  ptirpose  to  do 
cide  in  any  manner  upon  the  validilv  of  the 
Ilumas  grant,  under  which  the  plaintiffs  claim, 
nor  do  we  decide  anything  more  in  relation  to 
that  alleged  to  be  in  favor  of  Delille  Dupard. 
under  which  the  defendant  claims,  than  to  say, 
whether  it  is  for  thirty  or  forty  arpents  front, 
and  is  eighty  arpents  or  more  in  depth,  it  must 
be  located  hv  parallel  lines,  iniles.s  the  confir- 
mation to  M(iL>onogh  and  Brown  for  eighteen 
arpents.  three  toisee,  and  three  feet  front,  by 
eiLdity  In  depth,  should  for  that  (juantiiy  au- 
thorize the  opening  mentioned  in  the  report  on 
the  claim,  but  it  cannot  extend  beyond  ft. 

"It  is  clear  from  the  evidence  before  us. 
that  the  claim  of  the  defendant,  if  located  in 
the  manner  spedfled.  cannot  in  any  way  inters 
fere  with  the  land  claimed  by  the  plaintiJbas 
shown  by  the  pluts  laid  before  us. 

"The  judgment  of  the  District  Cooit  is  there- 
fore afllrmea,  with  costs." 

To  review  this  opinion,  under  the  96th  sec- 
tion of  the  Judiciary  Act,  a  writ  of  error  was 
.sued  out.  by  which  the  case  wa.s  brought  up  to 
this  cotirt. 

}feMn.  Jenet  and  MtredHh  for  the  plaintiff  in 

error.   

MeMyrs.  Coxfi  and  WoUam  Coti  Johtuontot 

the  defendants  in  error. 

A  motion  had  been  previously  made  and 
argued  on  the  part  of  the  defendant  in  error  to 

dismiss  the  case  upon  three  erounds. 

1.  That  the  writ  of  error  had  been  irregularly 
issued. 

2.  That  no  jurisdiction  was  shown  by  the 
record  to  exist  under  the  25th  section  of  the 
.Judiciary  Act. 

8.  That  the  judgment  of  the  court  below  was 
not  final. 

The  w  rit  of  error  was  issjied  b}' A.  CuvilUer, 
clerk  of  Supreme  Court  of  Louisiana,  Eastern 
District. 

•l/r.  Citxf.  in  support  of  the  moti(u\  tf»  dis- 
miss, referred  to  2  Dallas,  •401.  and  1*702 
said  that  in  consequence  of  thh  decision,  an 

act  of  Congress  was  pas.scd  in  Mav,  1793  (1  . 
Story.  260).  In  6  Wheat..  312.  324.  (t  was  held 
that  the  9ui  section  of  the  Act  of  1792  applied 

to  bringing  up  ca.ses  from  the  circuit  courts  of 
the  United  States,  and  also  from  the  highest 
tribunal  of  a  State,  when  this  ooart  can  take 

jurisdiction  under  the  25th  section.  (4  Dallas, 
22;  9  Peters.  002;  McCoHum  v.  Eager,  2  How- 
ard:  7  Wheat..  164;  12  Wheat..  117;  3  Fteten, 
880;  ;S  Peters.  392;  10  Peters.  3fi8;  »  PetcrS, 
224;  7  Peters.  41;  11  Peters.  167.) 

Mr,  MtndUh,  in  reply,  said  that  there  was  a 
difference,  which  must  be  borne  in  mind,  be- 
tween the  English  system  and  ours.  In  En- 
gland the  writ  was  an  original  writ,  is8uing 
out  of  the  Court  of  Chancery,  which  liad  a 
double  nature.  It  was  a  certumiri  to  remove 
the  record,  and  a  commission  to  the  Superior 
Court  to  aftlrm  or  reverse  the  judgment.  (3 
Saund.  Uep..  100.101.) 

Under  our  judiciary  system,  it  is  nothing 
more  than  a  etrtiuran  to  remove  the  record. 
It  imparts  no  authority  lo  this  court.    It  gives 
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no  jurisdiction.  The  President  of  the  United 
States,  iu  whose  name  the  writ  issuer  here,  has 
no  power  to  cotifer  jurtedlctioD  upon  this  court, 
n-^  tlio  king  hfts  in  England,  in  <  n  nnethe 
writ  issues  there.  Here  it  is  given  holuly  by  the 
Oonstilutton  and  laws.  It  is  a  mere  Inatniment 
in  aid  of  the  revisintr  and  .ippellfitc  power.  !>iit 
is  not  indispensable.  Its  sole  purpose  is  to 
brin^  the  record  into  court;  and  if  the  record 

in  court,  or  a  copy  properly  ccrtifit  d  and 
l)ro«ght  there  by  tin?  party  affaricviU  by  the 
judgment,  with  due  noticc  to  ilw  other  party, 
there  can  be  no  diiViculty  in  proceeding  to  ex- 
ercise the  appelhiie  jiower.  In  (ytier  to  show 
that  if  a  copy  of  the  n  (X)nl  be  in  poanession  of 
the  court  the  mode  of  its  reraovsl  will  not  be 
inquired  into,  it  m  iy  l)e  mentioned  that  a  lai'jW' 
portion  of  the  c;isrs  brought  here  under  tlie 
25th  section  are  brought  without  writs  of  ern>r, 
viz..  chancery  cases  and  adniiralty  decrees, 
which  are  brought  simply  by  a  prayer  of  ap 
peal  with  citation;  and  yet  the  25th  section  re- 
quires a  writ  of  error  in  all  cases,  decrees  as 
well  as  judgments.  In  Martin  v.  JIunter,  the 
State  court  refused  to  make  return  to  the  writ, 
and  the  plaintiflT  in  error  procured  an  exempli- 
fication of  the  record  and  brought  it  himsttlf  into 
liiis  court.   (1  Wheat..  M9,  6  Wheat..  264.) 

If  a  writ  of  error  is  a  mere  mode  of  removing 
tlie  record,  anil  if  the  mode  of  removal  is  form 
and  not  sulistance;  if  it  j^ves  no  jurisdiction 
to  the  court,  but  n  a  mere  instrument  to  fadl* 
ilfttc  the  exorcise  of  tlie  aitpellale  power,  then 
we  contend  that  any  defect  in  the  writ  itaelf, 
or  any  irregularity  in  Issuing  it,  is  immaterial. 

1.  It  may  be  waived.  The  penend  rule  is. 
that  irregularities  and  defects  in  the  process  or 
pleading  may  be  waived. 

A  writ  issticd  with  an  illegal  teste,  may  be 
waived.  (2  Pick. ,  592,  and  the  cases  referreci 
to  in  p.  595.) 

703*1  *21  Pick..  585.  Tlie  action  was 
against  a  deputy-sherifif.  The  writ  was  served 
by  a  coroner;  serrioe  bad,  but  cured  by  ap- 
pearDDcc. 

1  Mete,  508.    A  motion  to  dismiss  the  ac- 
tion, or  quasi)  the  writ,  if  not  founded  on  mat- 
ter of  (vxeep'ions,  wiiich  show  want  of  jnrisdic 
lion  oJ  the  court,  conu-s  loo  lulc  alUsr  plcadiiii: 
to  the  action. 

In  tills  cii.-ii  (lie  facts  show  a  waiviT.  The 
record  w;t<  tiled  2!!h  Ucluber,  li>4:2.  There 
was  an  Uppi  anmcc.  This  is  the  Ihtttl  t( mi  lh<- 
cose  has  be.'ti  lu  re.  'I'iu  re  was  a  niolioo  for 
Certiorari  at  hist  lerni.  All  wlii>  h  make  u 
Strong  case  of  implied  waiver. 

2.  If  not  waived,  the  <Iel"ect  is  <'nred  bv  the 
'.VM  section  of  the  \rl  of  17hi»,    (1  Paine. 

Hilt  We  (Mtniend  that  tiie  writ  wns  n /ulariy 
issued.  Tbe  n'cord  ssbowb  a  pelition  .siirned  by 
the  counsfd  of  tho  plaintitT  in  error,  and  nd- 
drc-^sed  in  the  Sujireiiie  Coiirl  of  Louisiana, 
asijguijig  reasons  why  a  writ  of  error  wovdd  i 
lie,  and  praying  that  it  may  be  allowed.  I'pon 
whieh.  Ihiit  court  issued  the  foIlo\vin<:  order: 

*'Let  the  writ  oi  error  be  allowed  according 
to  law.  The  petitioner  to  give  bond  and  aeon* 
rity  in  the  sum  of  flvehUDdre<l  dollars. 

itiigned)  '*F.<  X.  JdLaM'rLM." 

From  these  proceedings  it  ft  manlfe«llbit|aM^4ile  specially  sei  up 
the  Slate  jiuli^e  tbouLrbi  be  bad  TTT'ir  liiy  to  '  Doiio^h. 
issue  the  wriL   (8ee  diciumoi<iiAmaimt  Ji,  11    It  >8  a 
Wheat»879.)  ^vi  tt^tioQ. 
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There  is  nothins;  prohibitory  in  the  <<T!ifin. 
It  says  "upon  a  writ  of  error,"  but  does  not 
say  wlien  or  how  it  is  to  be  lasned.  The  p»- 
vision  respecting  a  citation  sbowH  thnt  h  is 
llie  design  of  Vae  law  to  promote  the  conn^a 
ience  of  suitors.  To  allow  Che  suitor  to  a]>t>lT 
to  H  State  judge  for  a  citation,  and  yet  compel 
him  to  go  to  the  Circuit  Court  for  the  whi, 
would  conduce  nothing  to  his  coBveniefioe. 

It  may  be  said  that  our  construction  wwld 
lead  to  the  anomaly  of  a  court  issuing  a  mso- 
datory  writ  to  itself.  But,  in  fact,  this  is  as 
nnomacr  in  our  legislation.  By  the  Act  of  ^7^1 
mj.  11  (1  Story.  260),  the  writ  of  error  is  di- 
rected to  be  issued  out  of  the  Gfreult  Ooart 
under  its  seal,  returnable  to  this  court. 

2d.  The  Judgment  is  said  not  to  be  tiiuL 
[  .\fr.  Mi-reddh*9  argnment  upon  this  pehit  It 

omitted.  ] 

3.  As  to  the  jurisdiction  of  this  courL  A 
classification  of  the  cases  in  which  jurisdiction  : 
is  conferred,  is  made  in  10  PMera.  886: 1( 
Peters,  285. 

What  appears,  then. from  die  reoofd,  aid  ths , 
decision  of  the  court? 

It  is  apparent  that  McDonogh  relied  up^  i 
the  confirmation  of  his  title,  by  the  report  of 
the  register  and  receiver,  and  the  act  of  Ooa- 
gresa. 

Tlie  district  judge  decided  that  his  claim  w^f 
not  embraced  by  the  act;  that  then  had  beta 
no  confirmation. 

If  the  writ  of  emir  bad  been  taken  to  thi» 
Judgment,  there  oould  have  been  no  donU  of 
the  jurisdiclion. 

•A  n  t  ruction  of  the  act  was  directly  [*704 
drawn  in  question ;  and  the  decision  was  sgaisi* 
the  right  and  title  specially  set  up  tod  dumd 
by  McDonogh  under  the  act. 

The  writ  of  error,  however,  is  to  the  jodf- 
ment  of  the  (Supreme  Court. 

It  Is  apparent  tbal  in  tliaT  court,  also,  Mcl>"0' 
ogh  relied  u{)on  the  contirniation  of  his  titit 
by  the  act  of  Congress. 
What  title? 

A  title  to  the  whole  extent  of  liis  claim,  w 
(>^tablishod  by  the  evideooe  of  a  surn^r  hefHtt 
the  register  aod  reoetver;  a^A-fey  them  socoon 

firmed.  | 

Whatever  they  reporlcti  was  oODfiramd 
the  act.    .\n(i  in  the  absence  of  all  evMl 
a  prior  title  (»ut  of  the  United  States,  the 
and  contirmafiou  were  conclusive.  ( 
Lni-  IX,  12  Peters,  410;  QrigntyF.  ^  A  •*  ? 
oU»:   lifuitiitr  v.  HWter.  11    L  i  li.p. 
Hiif  the  Supreme  Court  d«adi  i.  rii  ti  .i-^-^Kt 
the  contirnmtion  of  1he«f  T  i.f  rMur  ---  :i 
a  <'ontirmiition  of  the  Imiu  UtJc,  wi'aUiiLL 
asceriaiDmeut  of  location.    And  that 
no  title  was  shown  by  Rieb?<  r.  tTjr*T^ 
nclit  10  look"  beyond  the  coijiiruiaii  n.  '-i.r, 
certain  the  extent  and  bound  u  ii  -  l>!  tLe  (  I 

Now  iM^coi^^n.  the  oonstrooUoiistf 
of  Urnigivls  i«mii  drawn  in  quesktoite 
Donogh  relied  on  i;  .i^  a  eoiuiriiiii^i  ni 
litie  ioflNhhe  whole  quantity  m 
befotVW^register  and  reocdi 
But  the  court  gtive  ad  ltT'  r« 
1  and  thcreiore  tlaisKk) 
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Mr.  JmlUe  Catron  delivered  the  opinion  of 
theooort: 

The  question  in  the  Supreme  (vourt  of  Loui- 
siAna  was  (»ne  of  boundary.  The  court  pjissed 
<■  the  jrrant  to  Dupard  only,  and  not  on  the 
opposing  claim;  if  the  lines  of  the  former  did 
Dot  open  in  their  pnxluction  from  the  Missis- 
.«i;'pi.  tDwards  Lake  Maurepos,  then  the  land 
rkimeU  under  Millaudon's  title  was  not  cm- 
bmced  by  Dupard's  ^rant,  and  no  necessity 
fxiiled  for  the  exammntion  of  Millaudon's. 
Dupard's  was  made  in  1769. "  for  thirty  arpeats 
of  from  to  the  river  Mississippi,  upon  the  wliole 
depth  that  shiili  be  found,  unto  Lake  Maurepas, 
of  the  land  where  heretofore  were  two  Til]a,ffB8 
of  tbe  Collapissa  saragen;  to  take  from  the 
plantation  of  one  Allemund.  unto  its  junction 
with  that  of  a  person  named  Josepti  Lacombe." 
The  front  being  asoerUioed,  the  court  below 
1-  !fl  !h;it  the  extention  back  must  be  on  paral- 
ki  lines.  As  this  construction  excluded  the 
hud  claimMl  by  Millftudon.  It  ended  the  con* 
trorersy  in  his  favor. 

l>id  tJiia  final  judgment  draw  in  question  the 
coBstfuction  of  a  treaty  orfltatnteof  the  United 
■Stales;  or  of  an  authnriry  exercised  under  the 
705*J*aame:  and  was  the  decision  against  the 
fiHdhy  of  either :  or  against  the  title,  or  right  set 
up  or  chiimed  tuider  either?  If  the^e  questions 
m  answered  in  the  negative,  it  follows  we 
h  ive  no  jmladiction  to  re  examine,  or  reverse 
lilt'  judj^ment  under  the  25lh  section  of  the  Ju- 
diciary Act ;  as  no  other  error  is  within  the 
eoeaizance  of  this  court. 

i.  The  tn'afy  with  Franrc.  of  18<)3,  gave  no 
further sanctiou  to  the  tv>un(lary  of  McDouogh's 
title  than  it  had  by  the  grant ;  in  respect  to  its 
vslidity.  the  decisi()ii  (»f  tlie  State  court  sup 
p<)rtfcd  the  claim  to  the  same  extent  that  the 
treaty  protected  it.  and  therefore  the  decision 
wp.s  not  opposed  to  the  treaty.    A  question 
partly  involving  this  consideration  was  ad- 
judj^fd  in  The  Citjfof  Net»  OrteuwY.  JD&Arma* 
i9  Peters.  225),  to  which  we  refer. 
'   1,  Was  the  decision  of  the  Supreme  Court 
of  Louisiana  opposed  to  any  act  of  Congress? 
|i)upard'8  grant  was  completed  as  early  as  1769, 
%Ba  presented  to  the  register  and  receiver  as  a 
complete  title:  was  thus  reported  on  by  thctn 
Jo  the  general  land  office,  and  by  tliat  depart- 
«it  the  report  was  laid  before  Oongnas;  it  is 

follows; 
*\N'o.  406. 

"  John  McDonogb  A  Company  claim  a  tract 

of  i  situated  in  the  County  of  Acadia,  on 
the  ea&t  shore  of  the  river  Mississippi,  sixteen 
WsgiNi  above  Mew  Orleiiis.ooiit«iiiiDg  thirty- 
ipoafpents  front,  with  a  depth  extending  as 
w  aa  Laite  MaurcpM. 

QfTliia  tract  of  land  has  formerly  Iwea 
claimed  before  the  board  of  nnmmissioners, 
uid.  the  depth  extending  bevoud  forty  acres, 
rejected  l>y  tliem,  for  want  of  evidence  of  title; 
(Hit  the  claimant  has  since  produced  a  complete 
Fr-nch  title  to  the  whole  quantity  claimed,  in 
bvor  of  Pierre  Delille  Dupard  (under  whom 
Ite  eiaim.**),  dated  3d  day  of  April.  1769." 

On  U»c  report  at  lurtje,  embracing  many 
fliiims.  (^ngreHS  proeeeded;  antl  by  the  AOKw 
M:iy  Hfh.  V^IQ.  declared  "  that  file  chdiriH  to 
bnds  within  the  eastern  dintricl  of  Louisi<ain. 
dMcribed  bv  the  register  and  receiver  of  said 
district  in  tlaeir  xepOTi  to  the  oommknioner  of 
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the  general  hind  ofBce.  bearing  date  the  20lh 
day  of  November.  1816.  and  recommended  In 
said  re^xtrt  for  confirmation,  be,  and  the  same 
are  hereby  confirmed,  against  any  claim  on 
part  of  the  United  States. 

McDonoirh's  claim.  No.  40C.  is  of  clas.s  fir^t, 
species  first,  in  the  report,  including  twenty-one 
irranLs,  of  which  the  register  and  receiver  ssiy: 
"All  the  preceding  claims,  being  founded  on 
complete  titles,  are  in  our  opinion  confirmed 
l>y  law,"  (3  Am.  Slate  Papers.  255.)  Thi.s  is 
explained  in  page  267,  where  it  is  again  said: 
"  Those  claims  which  are  found  under  spec  ies 
first  of  the  first  class,  being  fuiimled  on  com- 
plete grants  of  former  governments,  we  think 
are  good  in  themselves  on  general  principies. 


and,  therefore,  require  no  *(  (mfirni!i 
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tion  by  the  government  of  the  United  biates  to 
give  them  validity." 

Many  incomplete  titles  were  recommended 
for  confirmation,  and  confirmed  by  Congress, 
but  in  these  cases  the  former  governments  had 

not  parted  with  the  ultitnate  interest  in  (lie 
land,  and  the  fee  was  transferred  to  the  United 
Slates  by  tlie  treaty,  with  the  equity  attached 
in  the  claimant,  which  equity  was  clothed  with 
the  fee  by  the  confirming  act.  The  perfect 
title  of  McDonogh  being  clothed  with  the 
highest  sanction,  audio  full  property,  on  the 
cliange  of  governments  an  a.s.Humplion  to  con- 
firm It  would  have  been  pregnant  with  suspi* 
(ion  that  it  required  confirmation  by  this 
government,  in  addition  to  the  general  law  of 
naUons  and  the  Treaty  of  which  secured 
in  full  prop<'rty  such  titles.  Thai  the  grant 
stands  recognized  as  comph-te  and  valid  agaiiiiit 
the  United  States,  and  anyone  claiming  under 
them,  by  the  proceedings  had  before  the  regis- 
ter and  receiver  and  by  Congress,  we  have  no 
doubt;  flllUier  than  this,  the  government  has 
not  acted  on  it.  In  such  sense  similar  tiiles 
have  been  treated,  as  will  be  .seen  by  the  two 
acts  of  May  Stli.  IH-2'.J — the  first  confirming  lots 
in  the  town  of  Mobile  and  claims  in  West  Flor- 
ida; the  second  sanctioning  the  reports  of  the 
registers  and  receivers  of  the  land  ofilces  at  St. 
Helena  Court  House  and  at  Jackson  Court 
House,  in  the  districts  east  and  west  of  Pearl 
River;  in  regard  to  which  reports  Congiess 
says:  That  all  complete  titles  (reported  on  as 
such)  l)e.  and  the  same  are  reocMiiued  as  valid 
and  complete  against  the  UnitecT tttateSk  or  any 
right  derived  under  them. 

But  in  McDonogh's  case,  as  in  other  similar 
ones  referred  to  above,  the  recognition  ex- 
tended only  to  the  boundaries  the  grants  them* 
selves  fumlslied,  according  to  their  landmarks, 
and  true  construction  under  the  local  laws  in 
virtue  of  which  they  were  obtamed. 

8.  To  overoome  this  objection,  it  is  iDslsted 
on  the  part  of  the  plamtitf  in  error,  tliat  .Mc- 
Donogh <S(  Company  filed  plans  of  survey  and 
descriptions  of  the  land  with  the  register  and 
rereivcr,  and  especially  that  of  F  V .  Potier, 
as  |mrl  of  iheir  title,  giving  the  bouudariea  as 
they  were  claimed  before  the  Supreme  Court 
of  Louisiiini:  that  these  were  confirmed  by 
Cougrc^s;  iJiat  the  couhriuation  to  the  extent 
It  was  made.  Is  binding  on  the  United  Stales, 
•,\<i  111!'  opp(«i!iLr  d  iirii  of  Milhiudon  was  not 
drawn  lu  cuuirovei-sy  below,  and  the  lands 
chiiuK  d  tnatcd  as  unappropriated,  by  indi- 
viduals. 


Digitized  by  Gopgle 


706 


BuPRSMX  Court  or  thk  Unitkd  Btatrs. 


184S 


If  the  fftot  n.'sumpd  was  true,  thai  the  plans 
and  description^)  had  bcon  contirmcd,  and 
boundarv  j^iven  to  the  title  according  to  them 
by  the  United  States,  then  the  decision  would 
be  opposed  to  the  contirmution,  and  jurisdic- 
tion exist  in  this  court. 

There  can  be  no  doubt  such  plans  and  de- 
scriptions were  tiled  and  recorded  in  due  time, 
but  no  evidence  is  found  in  the  record  that  the 
Ti  irister  and  receiver  acted  on  them,  or  that 
they  were  presented  to  Congress  even  a<?  docu- 
ments accompanyinjf  the  reports  if  they  were, 
it  is  manifest  that  they  were  (ii8refi:arded.  for 
7 07*]  two  n-asons;  *first. because  C'onirressdid 
not  assume  tlie  power  to  deal  directly  with  this 
title  at  all;  and.  second,  because  the  report  had 
reference  sinply  to  the  face  of  the  grant,  re- 
pirdless  of  private  surveys  made  subsequent  to 
Its  date,  at  the  instance  of  the  successive 
owners. 

The  State  court  held  McDonogh's  title  to  be 
valid  to  every  extent  that  it  has  been  recogni2e<l 
by  the  United  States.and  only  applied  the  local 
laws  of  Louisiana  in  its  construction,  so  far  as 
tin  y  had  a  controlling  influence  on  the  manner 
in  which  the  side  lines  should  beextende<l  fn)m 
the  Mississippi  River  towards  Lake  Maurepas; 
and  as,  in  so  doing,  neither  the  Treaty  of  1803. 
nor  any  act  of  Coneresa,  or  authority  exercised 
uniler  the  United  States,  was  drawn  in  qucs 
tion,  this  court  has  no  jurisdiction  to  revise 
the  decision  of  that  court;  for  which  reason, 
thf  cause  must  lie  dismissed. 

The  clerk  of  the  Supreme  Court  of  Louisiana 
issued  the  writ  of  error,  and  one  of  the  judges 
of  that  court  signed  the  citation;  and,  on  the 
ground  that  such  writ  couhl  not  remove  the 
record,  it  was  moved  on  a  former  day  of  the 
term  to  dismiss  the  cause.  It  has  heeii  here  for 
two  terms;  a  writ  of  c^rtim-ari  has  been  sent 
down,  at  the  instance  of  the  defendant  in  error, 
in  whose  Iwhalf  the  motion  is  made,  to  com 
plete  the  record ;  he  now  moves  to  dismiss  for 
the  tirst  time,  and  we  think  he  comes  too  late. 
If  errors  had  been  assigned  by  the  plaintiff  here, 
and  joined  by  the  defendant,  no  motion  to  dis- 
miss for  such  a  cause  could  be  heard;  and  as 
no  formal  errors  are  usually  assigne<l  in  this 
court,  and  none  were  as.signed  in  this  cause, 
we  think  the  delay  to  make  the  motion  is  equal 
to  a  joinder  in  error,  even  if  tlie  clerk  of  the 
Suprerni.'  Court  of  Louisiana  had  no  authority 
to  issue  tlu-  writ,  on  which  we  at  prejient  ex- 
prt  ss  no  opinion. 

Cited— 7  Hi)W..  r>(H:9  ttow..  4r«():  i:j  IIow..  150;  15 
How.,     ;  20  How,,  do,  r.2a;  4  Wall.,  -MO;  20  Wull..  8. 


LE88KE  OF  DANIKL  W.  GANTLY  et  ai.., 
PUiintif, 

V. 

WILLIAM  O.  AND  GEORGE  W.  EWING 
I)efeiid4int» 

Indiana  ntatute — mle  of  land  on  eiffuiion  by 
sheriff — eonntihttionality  of  forecUmtre  law. 

NoTB.— j4(«  to  r»tnMitutionalii}i  of  px  post  facto  lata*, 
M'o  note  to  Caldcr  v.  Kiill.  a  Dull.,  3S6;  and  not«  to 
BturKBO  V.  Crowniiishicld,  4  Wheat.,  122. 

At  to  u'liiit  lawn  are  n/f*/,  an  imiHiifiiio  nttiiQatUm 
of  rimtractf,  wo  bhiiic  notco ;  also  ntite  to  Dart- 
ninutb  (.'ollcgo  V.  Woodward,  4  Wheat..  518. 
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A  law  nf  the  State  of  Indiana,  directinf  *'ttiAt 

real  and  personal  fstaU*.  tak«^n  in  fxi't  ution,  »hAll 
eell  for  the  bvst  price  tho  same  will  brin»r  at  public 
auction  and  outcry,  except  that  the  fee-pimpW-  of 
real  cptate  shall  not  bo  sold  to  Hatisfy  any  execa- 
tion  or  cxetrutlonfi,  until  the  rents  and  pnititJ  f<» 
the  term  of  seven  yeurs  of  such  real  t*«utf  i^hall 
ha%'e  iHM'n  tlrst  offered  for  sale  at  puhhc  anctioo 
and  outcry ;  and  if  such  reuUi  and  profiti*  will  not 
»vll  for  a  Huni  eulHcicnt  to  satisfy  such  oxecutioo 
or  executions,  then  the  fee-simple  shall  be  •oW." 
Is  not  merely  directory  to  the  sheriff,  hut  restrict- 
ive of  his  IK) wor  to  sell  the  fee-simide. 

If  he  sells  the  fee-simple  without  havlo<r  previ- 
ously offered  the  ronis  and  pniflts,  hi'^dt<ed  is  void. 

The  law  of  Indiana.  pHS<cd  after  the  executi<->o 
was  issued,  also  required  that  the  r»ropeTty  should 
be  appraised.  The  sheriff's  deed  was  nut  void,  txs 
cause  of  there  lK>iuK  no  appraisement. 


THIS  case  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  Stalo 
for  the  District  of  Indiana. 

*The  facta  were  stated  by  an  agree  [*708 
ment  in  the  nature  of  a  si)ecial  verdict,  and 
were  as  follows: 

*•  On  the  twenty  fifth  day  of  December, 
eighteen  hundred  and  thirty  eight,  one  Jacob 
Linzee  was  indebted  to  Daniel  W.  Oantly.  of 
the  city  of  New  York,  in  the  sum  of  nine  hun- 
dred and  nine  dollars  and  eighty-two  cents; 
and,  to  secure  the  payment  of  ihe  same.  Linzee 
then  executed  to  Gantlv  a  mortgage  on  town 
lot  numliered  one  hundred  and  seventy-nine, 
in  Peru,  Indiana,  of  which  Linzee  was  seized 
in  fee.  At  the  lime  of  the  execution  of  the 
mortgage.  Linzee  was  in  ixissession  of  the  mort- 
gaged premises,  and  they  were  worth  fromont 
thousand  to  fourteen  hundred  dollars.  Linzee 
made  default  in  the  payment,  and  Gantly.  on 
the  eighth  day  of  September, eighteen  hundred 
and  forty,  obtained  a  decree  in  the  State  ootm 
to  foreclose  the  mortgage;  and  unless  the  money 
should  be  paid  in  sixty  days,  an  execution  wm 
directed  to  be  issued  for  the  sale  of  the  premkvs. 

"In  Januarv.  eighteen  hundred  and  forty- 
one,  an  executfon  was  issued,  and  on  the  ihir 
teenth  of  February  following,  before  the  sale 
of  the  pru{)erty,  the  appraisement  law  patil 
and  was  published  the  twenty  third  daj  of 
Februju-y,  eighteen  hundred  and  forty  one:  00 
the  first  of  .March,  eighteen  hundred  and  fom- 
one,  the  sheriff,  having  given  due  notice,  told 
the  premises  at  public  auction,  to  the  deifeod- 
anta,  for  seventy-six  dollara.  and  execuiad 
deed  to  them  f«)r  the  ^jiiue,  which  deed 
ottered  in  evidence  to  supptort  the  title  of 
defendants.  The  property  was  not  rallied," 
were  the  rents  and  profits  offered  for  mM 
the  sheriff.  And  the  court  was  asked  to  I 
the  jury  that,  as  the  rents  and  pmflta  bad 
been  offered,  nor  the  land  valued,  under 
statutes  of  Indiana,  the  sheriff's  deed  ww 
operative  and  void.  And  on  this  quoiliiMl 
opinions  of  the  judges  were  opposed: 
motion  of  plmnliff  s  couns<-l.  the  point  a* 
fled  to  the  Supreme  Court,  under  the  aoK«ff 
Congren." 

Mtun.  Cooper  and  WA«to  for  plaintlfii  te 

error. 

i\fr.  Hoban  for  the  defendants  ia 
The  argument  on  liehatf  of  tlie  plaintiff  \ 

error  was  as  follows: 
The  acts  of  the  State  of  Indiana.  whWk  I 

relation  to  the  question,  are  certified  tai 

record. 

Now,  as  Linzee  made  default  in  fbe 
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f  the  money  the  mortgage  was  given  to  secure. 
Gintiy  forclosed  the  mortgage  in  the  State 
ti>ui1,  under  Ibe  provisions  of  llie  Revised 
Liwe  of  Indiana  of  18;^.  pp.  244  and  245,  and 
i--'ie«l  hi«  execution. as  required  by  that  statute. 
:  iirinp  "  mortgapred  premises  to  be  sold  as 
•  r  land«*  art-  sold  on  execution."  AH  the 
^  .'  vt  edings.iip  to  the  time  of  issuing  the  execu- 
tion, were  strictly  in  aooofdancewith  thcprovls- 
»M  of  the  Htatiitc  !i^>ovp  mentioned  And  as 
ihf  defendants  claim  as  purchasern  under  the 
'^K.'caUoD,  they  waive  all  objections  to  the 
pTiouB  proceedings.  (Cowper's  Rep..  46.) 
709*]  *But  I  contend  that  the  sheriff's  deed 
to  the  defendants  is  InopentiTe  and  Tirfd,  for 
Ibc  following  reasons: 

L  Because  the  sheriff  sold  the  fee-simple  of 
be  land,  without  luiving  tirst  ofTeredlheatTMl 
rcan'  rents  and  profits  of  the  same. 

1  Because  he  old  not  havethe  land  appraised 

'  ivv  flu'  sale  of  the  .name. 

Hy  the  Kevised  Law  of  1881.  p.  886.  sec.  8. 
tiieiiactMi.  "That  real  and  poreonal  estate, 
aken  in  execution,  shall  sfll  for  the  Ixst  price 
be  same  will  brine  at  oublic  auction  and  out- 
ry:  except  that  the  lee-almple  of  real  estate 
ball  not  be  sold  to  satisfy  any  execution  or  ex 
cations,  until  the  rents  and  profits,  for  the 
em  of  aeven  years,  of  such  real  esMe,  aball 
nt  be  othnd  lor  aide  «l  public  auction  and 
utcry." 

Which  appeara  to  be  a  good  and  salutary 

IW,  enact(?<l  to  prevent  the  sacrifice  of  the  fw 
mple  of  real  projHTty.  to  the  cupidity  of  a 
>>artle8S  set  of  spe<:-ulaloni,  who  hang  round 
lerifT's  sail's,  for  the  sole  purpwe  of  siKt  uhit- 
XolT  tiie  misfortunes  of  their  f el low-crealurus. 

I  England  the  fee-simple  of  land  cannot  be 
li  under  execution, but  the  judgment  creditor 
n  on  ly  lake  possession  of  the  rents  and  profits, 

1  writ  of  Umrifaeia$,  or  tain  bii  extent 
lier  an  eUgit,  but  both  of  which  remodirs  ho 
'ild  not  resort  to.    A  similar  law  I  believe 

II  prevails  in  Virginia.  In  New  Torlcwhen 
«:  fee-simple  has  been  sold  under  execution, 
e  owner  of  the  land  is  allowed  a  year  from 
e  time  of  the  sale  to  redeem  the  land.  In 
'lio,  lands  are  required  to  be  appraised  before 
•7  can  be  sold  under  execution.  And  I  never 
re  learned  that  either  the  constitutionality, 
the  policy,  or  the  propriety  of  cither  of  the 
••of  New  Yoric  or  Ohio  have  ever  been 
•-tioned. 

Theo,  to  spve  a  fair  construction  to  the  stal- 
s  of  thii  Slate  last  recited,  n  must  inevitably 
pMT  that  the  olTering  of  tin-  n-nLs  and  profits 
a  made  a  condition  precedent  by  the  statute 
ttB.  aale  of  the  fee-simple  of  Ae  land  in  con- 
rersy.  and  that  a  sale.wiihovit  surh  previous 
u  billion  having  been  first  complied  with,  is 
ixnd  void. 

9»erlfTs  in  this  Slate  rcccivo  the  wholi'  of 
ir  power  and  authority  from  the  statute  laws 
the  State.  They  have  no  common  law  powers 
•  implied  powers.  ;ind  it  would  Ik;  dangerous 
ruai  them  with  either.  But.onthecontrary.it 
»  been  aaid  by  the  Supreme  Court  of  this 
te  that  it  may  Ik'  safely  presumed,  by  n  hond 
purcbiuser  at  sherifl"s  sale,  that  the  sherill 
t  done  hia  doty  to  obeying  the  directions  of 
'  ifnf.-  respects  the  inquest,  the  adver- 
rmeosantl  sale,  <&c.  (1  lilack.,  210.) 
IMIb  tbepreMnU  case  the  dafendanla  could 


not  \}^  fnmn  fi(h-  purchasers;  the  very  idea  is  re- 
pelled by  the  gross  inadequacy  of  the  price 
they  bid  and  gave  for  the  aame.  We  cannot 
presume  that  the  defendants  supposed  the  rent! 
and  profits  had  first  been  olTcred,  when  the 
proof  is  positive  that  they  had  not  bi>en  offered. 
Presumption  can  never  outweiuh  positive  proof. 

*The  iniproiMT  conduct  of  the  sheiill  [*7  lO 
in  selling  property  may  be  inquired  into,  In  an 
action  of  ejectment  on  his  title,  and  the  owner 
of  the  land  would  have  a  right  to  prove  on  the 
trial  that  it  was  known  to  Uie  purcha.><ers  that 
the  rents  and  profits  had  not  been  offered  for 
aale  by  the  sheriff.    (4  Black., 

In  the  present  case,  as  the  property  was  sold 
for  a  price  grossly  inadequate,  and  the  sheriff 
never  offered  the  rents  and  profits,  as  is  proved 
on  the  trial,  eveiy  prasomption  is  against  the 
defendants. 

I  now  come  to  the  second  point,  that  the 
pro]ierty  had  not  been  appraised  before  the 
sale  was  made.  • 

It  appears  frmn  the  testimony  certified  of 
record,  that  the  execution  under  which  the 
property  m  question  was  sold  was  issued  in 
January.  A.  D.  1841 ;  that  on  the  18lh  of  Feb- 
nmrv,  and  l)efore  llie  sale  the  Lerislaturo 
passetl  the  appraisement  law ;  and  that  ttie  same 
was  publishea  on  the  88d  of  February,  A.  D. 
1841,  iM'ing  five  days  lK>fore  the  sjile  of  the 
property  iu  question,  by  the  sheriff,  to  the  de- 
fendants; which  law  was  in  force,  and  was,  by 
the  14th  section  of  the  same,  to  take  effect 
from  and  after  its  passage?.  ( IVt/f  Law  of 
1841.  p.  130-132.) 

In  the  case  of  Tnd>r,ty  v.  (topin  (1  Black- 
ford, 299)  "  it  was  said  by  tiie  iSupreme  Court, 
that  from  the  time  a  Statute 'is  published  in 
print,  by  authority,  at  any  place  within  the 
State,  it  lakes  effect  in  every  part  of  it.  unless 
the  art  itself  Otherwise  directs." 

This  statute  l>eing  in  force  at  and  before  the 
time  of  sale  of  the  properly  iu  question,  by  the 
sheriff  to  the  defendants,  the  defendants  have 
no  title  to  the  premises,  unl('s,s  they  show  that 
it  had  been  strictly  complied  with;  the 6th  sec- 
tion of  which  statute  is  as  follows:  "That 
hereafter  no  real  property  shall  lie  sold  on  exe- 
cution  for  less  than  one  half  its  cash  value  at 
the  time  of  such  sale."  And  the  7th  section  of 
the  same  law  points  out  the  form  of  the  ap- 
praisement and  return  at  the  cash  value  at  the 
time  of  the  appraisement:  whieh  statute  is  not 
only  directory  to  the  sheriff,  but  it  in  positive 
and  direct  terms  prcditUta  any  sale  of  land 
under  execution,  unksB  the  Statute  has  first 
been  complied  with. 

In  the  case  of  TWssehf  t.  Ptekat  (1  Day's 
Rep.,  109)  it  was  decide<l  by  the  Sujireme 
Court  of  Connecticut  that,  "  in  order  to  make 
out  a  title  to  land  by  the  levy  of  an  execution, 
it  must  Ik-  shown  the  appraisers  wt-re  indiffer- 
ent freeholders,  and  that  they  were  sworn  ac- 
cording to  law."  And  in  the  case  of  Mitehdl 
v  lurtlnud  (7  Conn.  Rep..  229)  the  hiw  is  laid 
down  to  the  effect  following: 

"  The  acquisition  of  title  by  execution  being 
a  procf'cdim;  in  inritum.  the  recpiiHites  of  which 
are  prcscrilx-d  by  positive  law.  in  derogation 
of  tM  common  law.  a  strict  coraplianoe  with 
these  re(|uisifes  is  indispensable  to  a  transfer  of 
1  the  title.  "  (  yide,  also,  the  case  of  The  United 
I  State*    Blade,  8  Mason.  70.) 


70S 

Digitized  by  Gefpgle 


710 


BtlPHBICB  OOUBT  OF  TRB  UHITBD  ttVA* 


And  by  tlic  statute  of  Indiana,  approved 
January  6th.  1831  (Laws  of  1820.  1831.  p.  4). 
it  is  enacted  "that  no  real  property  shall  be 
711*1  *w)ld  for  less  than  one  half  of  its  i-eal 
value,  by  virtue  of  any  execution  which  may 
hereafter  issue  on  a  judgment  which  has  here- 
tofore been  rendered,  or  which  may  hereafter 
be  rcndiTt'd,"  S:c. 

Shortly  afterwards  the  Supreme  Court  of 
IndlaiiB  were  culled  on  to  give  m  proper  ooo- 

struclion  to  the  la-st  mentioned  statute,  and  it 
decided  that  a  bid  and  sale  of  land  offered  at 
aberiff 'e  sale  under  ezecation  under  that  etat- 

ute.  where  the  purchasf^r  tlid  not  bid  half  the 
Appraised  value  of  the  land,  and  a  sheriff's 
deed  under  such  a  bid  and  sale,  were  vdd,  and 

conveyed  no  title  to  the  purchn-or  (  Vide  liar- 
titan  ei  al,  v.  I/oe,  on  Uie  dcnUine  of  Happ,  2 
BUkdk.,  1);  which  case.  I  think,  dearly  settJee 

the  construction  of  the  recent  appraisement 
law,  and  in  in  accordance  with  the  cases  cited 
in  Connecticat.  and  the  case  in  Mason's  Re- 
ports. And  they  all  go  to  estaiil  i  h  t  he  {wsition 
taken,  that,  inasmuch  as  the  land  was  not  ap> 
praised  before  the  sale,  the  sheriff's  deed  to  the 
defendants  is  inoperative  and  void. 

If  the  title  to  the  defendants  be  good  under 
this  deed,  they  (the  defendants)  get  the  prop- 
erty f'^>r  Ir^s  rliuM  a  tenth  part  of  the  value, 
ana  Gauti^  will  iiave  to  lose  nine  tenths  of  the 
money  Linzee  has  so  long  and  justly  owed 
hln;;  which.  I  think,  clearly  shows  the  sale  by 
tlie  sheritl  to  the  defendauta  to  be  fraudulent 
and  void. 

In  the  lliird  resolution  in  K  rm^>r'«  cai<e  (3 
Co.  liep  .  ~H)  tJie  court  s;iid  ihat  "  the  common 
law  d<jlh  so  abhor  fraud  and  covin,  that  all 
acts,  aa  well  Judicial  m  ulbers.  and  which  of 
them.%Ive«  are  just  and  lawful,  yet  being 
mixed  with  deceit,  are  in  Judgment  of  Uw 
wrong  aud  unlawful." 

Thp  question  whether  a  deed  be  fraudulent 
aud  void  as  to  creditors,  may  l)e  examiued  and 
decided  iu  an  action  of  ejectment.  (2  Black. 
Rep.,  280.) 

It  woulil  be  imnecessary  to  produce  further 
authority  m  support  of  the  secoad  objection 
to  the  deed  of  the  sheriff  In  this  case. 

It  h:ts,  however,  been  contended  by  t!i' 
counsel  ifor  the  defeudanUi  that  the  apprai^&u- 
ment  law  of  our  State,  of  1841.  is  unoonatitu- 
tional.  and,  therefore,  that  the  lessor  of  the 
plaintiff  has  no  right  to  complain  of  its  viola- 
tion; and  the  case  of  Brotuon  Kinaie  ti  aL 
.'1  Ifow.,  311)  is  by  them  referred  to  to  support 
their  position.  But  1  am  wholly  at  a  loan  to 
find  out  the  least  spaik  of  reaemblanoe  between 

the  cases.  If  Gautly  (the  le.ssor>  1;  i  !  '»  i!|rhl 
the  property  in  questiuu  fur  a  uotninal  price, 
without  the  aame  having  tinit  been  appiiiaed, 
and  Linzee  couuueuced  a  suit  airainst  him  to 
recover  llie  property,  it  might  have  raised  a 
different  question  to  that  now  before  vour 
honors.  lint,  in  the  present  cJisc,  the  dciend- 
aui£  bought  the  laud  at  sheriff  's  vale  in  viola- 
tion of  the  appraiaemeot  lair,  after  tlM  same 
WfLs  in  force.  The  appraisemen*  Inw,  n?  !br> 
timie  of  the  purchase,  was  the  law  t*i  U»c  iaad. 
entered  into  aud  became  a  part  of  the  contract 
between  the  I  f'  i;  :  i  i:  md  the  sheriff,  nnd  if 
7  1^2*1  it  wiu>  '  unconsututiumU,  it  would  mitkv; 

tile  ar){ument  &0  BMBOh  ib»  tta9»H^J^L  ^£11^°^ 
aside  the  <Mle  *  '>^^rtBiiifc 
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A  law  may  be  constitutional  ia  its  ^)plica>' 
tion  to  some  cases,  and  void  as  to  othen.  (9 
Peters,  94.)  The  law  m\ghl  have  been  nn*--" 
stitutional  between  Gantly  and  Liozet.  uifi 
constitutional  between  the  defendanu  and  the 
sheriff. 

Mr.  Hohan,  for  defendants  in  error,  alter 
staTiriL'  the  ca.se.  proceede<l  as  follows 

from  the  above  statement,  which  is  tak 
word  for  word  from  tiiai  of  the  pbintiff 
error,  it  appears  that  the  title  of  the  deft-nd«n 
in  error  to  the  premises  in  dispute  ia  admiued. 
unleea  the  sheruTa  deed  is  incperative.  and  thii 
deed  is  sis nIi  1  upon  these  grounds:  fir-4.  he- 
cause  the  sheriff  sold  the  fee-aimple  of  the  lss4 
without  flrrt  having  offered  tlie  wewm  jru^ 
rent>?  and  profits  of  the  same — and  this  ii*  suj^ 
posed  to  be  required  bv  the  Act  of  the  ht^ 
lature  of  Indiana  of  1881.  aectioBB  8  and  II, 
It  must  be  premised  that  this  law  is  pri^r  is 
dale  to  that  of  the  mortgage,  wtiich  ws6 
1838.  It  will  appear  froni  the  law  ilKlf  ' 
it  applies  only  to  executions  on  jud^meat< 
law;  section  18  applies  to  decrees  m  equitjr^ 
whicb  imnridea  that  sales  under  them  sic 
take  place  at  public  vendue  to  the  hi 
bidder,  as  on  execution  on  judgments  at  avj 
In  the  nature  of  things  a  law  of  thk  kiii4 
could  not  apply  to  a  chanrrrv  decree,  whici 
orders  a  specific  thing  to  be  done  in  a  raanoci 
by  the  law  itself  expressly  declared  to  be.  ^ 
the  court  may  determine  "•  in  the  nr'Tn'>«.- 
tween  the  parties,  aa  may  be  ri^ihi  uuu  ;  '  "* 
I  do  not  deem  it  neccssar}'  on  this  point 
more  t  han  to  refer  the  honorable  i  r*  i^ 
larly  to  section  18  of  the  law,  wh*.r<, 
of  the  land  and  the  making  of  an 
bered  deed  tu  the  purchaser  are  spoken 
uo  mcntiou  of  a  valuation  of  tlie  land,  er 
striction  of  the  court,  first  to  order  the  ei' 
the  rents  and  profits  for  seven  yean,  iMifl 
decreeftof  the  unconditional  aale^rf  thepMl 
isea. 

Thr  <:f>cond  objection  is.  that  the  laaa 
not  apprised  pursuant  to  the  Act  of  the 
islature  of  Indiana  of  Febnia.'-y  YA. 
which  requtms,  as  it  appean,  xhm.  iawl 
not  be  told  on  tx^oitioD.  except 
;i[>praised.  and  tlriMBv  aifler  OMice 
the  value  it  bkL  *  SBM 

Thellntauliiuii  Mlis  is,  that  the 
plies  to  sal    'Ml  t  v<  cutions,  whfi  li.  Tn  B. 
V.  Kimie  {I  iiqyem^,  la 
apply  t<y  saW Wider  mortgage 

I'u;  if  tin- he  ndiiiiltrd.  am!  In-  l^ir: 
larly  iraiued  i*i  appiy  \Ai  m  x-mm 
still  it  is  clearl V  uttoonslitutknal.  Tli  lu^v 
Indiana  If  of  Tsri:  thr  date  '>f  llif  mi-'ttj:. 
1888.  I  sbiili  ivitit'  yuut  iMM«wM  «m4|,  lo  />' 
fioH  V.  KimU  (1  Howard.  811),  'a^Mi^Jie  ;• 
iop  rn-r^  lirf  rcfrrfrd  to  on  ilJs  .•vt'ilpjtvi  <  ' 
V.  Buidm,  iaturgtM  v.  iJt^mmii§)J*MJ'i.  (f^'  ■ 
S<tutuigr»);  these  caaea,  aa  l^^jprioii^K  [  I 
*ably  fttLMirJ  as  any  on  recvTiT.  <uvide  [^7  1  "i 
this  geu^r^  ^auuxtli^  Lh^l*^  ^late  law  «bi 
materially  vanes  the  weK  aaopnuimil  n-mi* 
upon  n  rnntrtict.  i>  .\.--  io  CKiifracis  in  t'xi-T'i 
ai  the  litnc  of  its  piis^sj^y^iti, .ihi'  m.*iisc  of  ■  ■■! 
amcnduK  ni  of  liie  OoniSliil||li .  a  law  )m]«i  ' 
11 1 tlx'  nbJ illation  <if  a  conTnu-t.  ami  wha'U  ■-! 

gig^f  the  wry  ri-^^ 
ITowxxi 
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jiter  now  under  considcratiun,  and  decides 
ihat  a  law  extending  the  lime  of  credit  under 
I  mortgage  foreclmure,  and  prohibiting  the 
(tie  of  the  mortgage  premises,  unkss  after 
raloation,  and  unless  they  produce  a  certain 
«un  or  value,  is  such  an  invasion  of  the  ascer- 
teined  remedy,  at  the  date  of  the  contract,  or 
mortgage  (and  rendered  in  legal  contemplation 
a  part  of  the  compact  between  the  parties),  as 
rocome  within  the  prohibition  intended  by  the 
Constitution.  This  law  prohibits  the  sale  of 
the  premises  until  it  may  be  made  to  produce 
ooe  half  its  value  by  assessment,  which  may 
nrrer  be. 

Vr.  JuAttM  Catrok  delivered  the  opinion  of 
lie  court: 

This  case  comes  Iwfore  us  on  a  certificate  of 
diriiiion  from  the  Circuit  Court  for  the  District 
of  Indiana.  As  the  facts  fully  appear  in  the 
•tatemenl  of  the  reporter,  they  need  not  be  re- 
peated at  large  here.  The  action  was  an  eject- 
mpnt;  ibe  defendants  set  up  a  sheriff's  deed, 
and  the  court  was  asked  to  instruct  the  jur>' 
thai  ihe  deed  was  void  for  two  reasons:  First. 
RKiiu.se  the  rents  and  profits  had  not  been  of- 
kn-d  for  sale  l)efore  the  fee  simple  was  sold. 
Second.  Nor  had  the  land  been  valued  under 
•ihe  statutes  of  Indiana  before  the  sale  was  made. 

The  first  ground  of  objection  involves  the 
eoD.«>l ruction  of  the  8d  section  of  theuAct  of 
Fcbnirary  4.  1831,  which  is  in  the  fimowing 
^«vds: 

"That  real  and  personal  estate,  taken  in  exe- 
cution, .««hall  sell  tor  the  best  price  the  same 
will  bring  al  public  auction  and  outcry,  except 
that  the  fee-simple  of  real  estate  shall  not  be 
did  to  satisfy  any  execution  or  executions,  un- 
til the  rents  and  profits  for  the  term  of  seven 
jars  of  such  real  estate  shall  have  first  been 
offered  for  sale  at  public  auction  and  outcry ; 
tad  if  Kuch  rents  and  profits  will  bring  a  sum 
«lficient  lo  satisfy  the  execution  or  executions 
levied  thereon,  the  sherilT.  or  other  officer,  sell- 
fai^  the  same,  shall  make  to  the  purchaser 
Hiereof  a  deed  conveying  lo  such  purchaser  a 
tmn  of  seven  years  in  and  to  such  real  estate; 
md  moreover  forthwith  deliver  immediate  and 
actual  pos»<cssion  thereof;  and  if  such  rents  and 
profits  will  not  sell  for  a  sum  sufficient  to  satisfy 
locb  execution  or  executions,  then  the  fee-sim 
fk,  or  other  estate,  of  the  execution  defendant 
«r  defendants,  shall  be  sold,  imd  a  deed,  con- 
veying the  same  to  the  purchaser  thereof,  shall 
bp  executed  by  the  officer  selling  the  same." 

By  this  provision  the  sheriff  was  governed  in 
71 4*]  making  the  sale;  if  *il  was  merely  di- 
rtttory  to  the  officer,  then  the  jleed  cannot  Ix? 

but  if  it  contains  an  inhibition  to  sell 
•  ,  until  the  rents  and  profits  are  first  of 
1,  and  the  authority  to  .sell  the  fee  in  this 
incc  did  not  exist  before,  thou  the  sale  was 
1:  as  it  is  admitted  on  the  record  tlint  the 
•s  and  profits  were  not  offered  by  the  sheriff. 
'.  this  fact  not  been  estublished,  then  we  are 
lion  the  court  would  have  been  botmd  to 
•ume  the  slieriff  did  his  duty,  and  that  tlie 
and  deed  founde<l  on  it.  were  valid:  they 
:g  prima  facie  valid,  the  proof  to  assail 
m  must  come  from  the  oppwiug  side,  be  it 
ratlre  or  affirmative.    This  is  the  general 
applicable  to  proceedings  of  courts  where 
y  have  and  exercise  general  jurisdiction; 
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and  of  this  description  is  the  court  of  Indiana, 
from  which  the  execution  issued.  This  being 
conceded,  the  question  is.  does  the  established 
fact  annul  the  sale?  At  common  law  the  fee 
in  lands  by  a  frri  fneim  is  not  subject  to  sale; 
the  sheriff's  authority  to  sell  in  this  countrj'  is 
in  the  nature  of  a  naked  power  conferred  by 
statute;  he  takes  no  title  in  the  land  by  the 
levy,  as  he  does  in  goods,  and  can  confer  none 
on  the  purchaser,  if  power  to  sell  is  wanting. 
We  admit  if  the  words  of  a  law  are  doubtful, 
the  sale  should  be  sup^Kirted,  and  the  benefit 
of  any  obscurity  in  the  statute  l)e  given  to  the 
purchaser,  lest  he  should  be  misled  in  cuses 
where  a  general  power  is  given  to  the  sheriff  to 
sell,  and  this  is  limited  by  indefinite  restrictions; 
and  that  the  safer  rule  is  to  hold  such  restric- 
tions to  be  directory.  Further  than  this,  no 
general  rule  need  be  aaserti'd.  Giving  the  act  in 
question  the  benefit  of  these  favorable  intend- 
ments, and  what  authority  did  it  confer  on  tlie 
sheriff? 

The  general  power  to  sell  lands  at  auction 
and  outcry  is  given,  hut  then  follows  the  ex- 
plicit restriction  that  the  fee  simple  shall  not 
l)e  sold  until  the  rents  and  profits  .shall  have 
been  first  offered  al  public  auction  and  outcry; 
if  the}'  bring  the  amount  of  the  execution,  tfie 
sherin  is  to  convey  to  the  purchaser  the  term 
of  seven  years  and  put  him  forthwith  into  pos- 
session. Had  the  jwwer  to  sell  stopped  here, 
(hen  no  authority  to  convey  the  fee  could  ex- 
ist; and  the  question  is,  when  did  the  power 
arise?  We  think,  on  the  failure  of  the  sheriff  to 
get  a  bid  of  the  whole  amount  of  the  levy  for  a 
term  of  seven  years;  as  before,  the  fee  could  not 
be  sold.  Nor  can  we  see  how  the  Legislature 
could  have  made  the  exception  more  explicit, 
unless  negative  language  had  been  used,  repeat- 
ing the  inhibition;  and  for  this  there  was  no 
necessity,  as  the  statute  conferred  a  power  not 
known  to  the  common  law,  and  which  could 
only  be  given  affirmatively,  and  which  wa.s  not 
^ven  at  all,  sjive  with  the  positive  restriction 
imposed  in  advance. 

To  treat  the  exception  as  directory  to  the 
sheriff  would  violate,  as  it  seems  to  us.  tlu*  gen- 
eral spirit  of  the  laws  of  Indiana;  they  cau- 
tiously endeavor  to  maintain  debtors  in  posses- 
sion and  to  preserve  their  houses,  at  the  same 
time  that  a  remedy  is  afforded  to  cre<ritors 
•against  lands.  It  not  being  our  prov-  [*7  15 
ince,  however,  to  construe  the  State  laws  on 
this  point,  so  as  to  give  any  binding  effect  to 
the  adjudication  on  the  courts  of  Indiana,  we 
forbear  to  go  into  an  examination  in  detail  of 
what  we  suppose  to  be  the  policy  of  that  State. 

One  consideration  has  been  much  piessed  on 
us,  to  wit:  That  the  purchnsorn  here  are  not 
proved  to  have  had  notice  of  a  failure  on  the 
part  of  the  sheriff  to  offer  the  term  of  seven 
years  for  sale  first.  It  in  admilti'il  if  .such  no- 
tice had  l)een  prfived  the  sale  would  l)e  void. 

In  our  opinion  the  purchaser  nuist  Ix'  held  to 
notice.  The  statute  contemplates  a  sale  of  the 
term;  or  an  offer  to  sell  it,  and  a  failure,  and 
this  at  public  outcry,  al  the  same  time  and 
place,  and  inunediately  preceding  the  sale  of 
the  fee.  lie  who  goes  to  purchase  and  is  pres- 
ent at  the  sale,  and  does  purcha.se.  rarely  if  ever 
can  want  actual  knowledge,  as  iheojK'n  outcry 
and  public  auction  of  the  term  is  to  Ihj  as  noto- 
rious as  that  by  which  the  fee  is  sold;  and  even 
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lAionId  the  purchaser  of  the  latter  not  be  pres- 
ent at  the  opcniiiiT  of  Uic  vendue,  tlie  slightest 
diligence  would  command  infomwtioa  wlMitber 
the  requisite  prerlotis  step  had  been  taken.  To 
treat  a  bidder  at  the  sale  in  any  of  its  atan  > 
SO  ioDooent  purchaser,  we  think  would  be  deal 
inj^  with  him  in  a  manner  too  indulgent;  as  it 
in  fjtiiff  certain  in  no  other  instance  r  nlil  the 
doctrine  of  innocent  purchaser  be  applied  to 
one  haying  equal  opportunities  of  knowledge, 
aside  froni  anv  rliuv  iTnposed  on  him  tnacqiuro 
it.  Furthenuoie,  thia  would  in  almost  every 
oase  of  the  Idnd  narrow  down  the  iasue  to  a 
sin<!^lp  point — whether  the  purchaser  had  or 
had  not  notice;  leaving  the  jury  to  determine 
on  the  validity  of  the  title,  by  the  exercise  of 
an  undcfine(f  di-icretion ;  its  verdict  being 
founded  on  an  exception  in  pain,  and  on  one 
the  Legishiturc  did  not  see  proper  to  make. 
Tiiis  is  11  question  of  power,  and  the  answer  to 
the  suggestion  rests  on  this:  The  sheriff's  du 
ties  are  pUinly  prescrilK-d ;  if  he  has  no  power 
to  sell,  wnnt  of  knowledge  on  part  of  the  pur 
chaser  could  not  confer  it,  and  no  such  conlia- 
ISencv  can  be  let  in  to  help  his  deed. 

It  IS  insisted  the  (juestion  hius  been  settled  by 
the  Supreme  Court  of  Judicature  of  Indiana, 
in  the  ca-so  of  Doe  v.  Smith  (4  Blackford's  Rep., 
228).  that  the  purchaser  at  execution  sale  takes  a 
good  title  to  the  fee.  although  the  land  had  not 
been  previously  offered  for  sale  by  the  sheriff 
lor  the  rents  and  profits  of  a  term  of  seven  y^rs. 

That  case  docs  not  so  settle  the  point  as  to 
satisfy  us.  Tt  applies  to  a  sale,  made  pursuant 
to  the  Aa  of  January  HO,  IQZi,  sec  8;  it  is  in 
substance  tike  that  set  forth  above,  of  1881 .  but 
much  less  strinffent  and  precise  in  its  terms  of 
exclusion,  so  that  the  first  might  be  held  direc- 
tory to  the  officer,  and  the  last  an  inhibition,  if 

the  derision  \v)is  to  the  precise  etTeet  contended 
fur.  whicli  it  is  not.  For  another  reason  we 
suppose  the  question  not  to  be  settled  io  Indi- 
ana. The  certificatt;  of  division,  althoutih  not 
(  \(  lusively  coutmry  lo  the  ajHt^umpiiuu  that  the  i 
(juestion  has  been  settled,  must  still  be  treated  | 
7  I  <t"  I  *!>y  u-;,  as  assundni: /'hV/'/ r'u'  ^V,  that  the 
cousiructiuu  of  Li^i:  ntaiute  is  opcu,  and  that  it 
requires  settlement  here  for  the  purposes  of  the 
case;  as  to  no  oilier  end  could  the  question  be 
broijj^ht  here  iti  its  jiresent  form. 

It  is  proper  t<t  remark,  that;  it  would  be  our 
«lutyon        poini  ti>  follow  the  construction  of 
llic  Supreme  .Judicial  Court  of  Indiana,  had  it 
settled  any;  and  this  we  would  the  more  cheer-  [ 
fully  do  from  the  confidence  we  have  in  that  tri-  | 
bunal,  but  noihint;  can  be  dctmed  m  settled 
by  the  court  of  last  resort  in  a  State,  unless  it 
hnsadjudi^ed  the  direct  question;  or  unless  the 
subject  has.  in  an  indirect  form,  and  at  various 
times.  iMten  brovicht  before  stich  court  and  ' 
treats  as  conclusively  settled,  and  not  open  to  i 
contr«>vetsy.  This  not  ap|>earin<^  to  be  tliecase,  : 
it  is  c,'rti1i<'d  to  the  Circuit  Court  that  thesher*  \ 
iff  S  deed  in  void  for  the  rea»otta  *.tated. 

9.  The  next  question  oertifled  is.  whether  the 
sherilT's  deed  is  void,  becaus<'  the  land  was  not 
valued  accordinf  to  the  statute  of  IndiaiMi  be- 1 
fore  the  sale  took  place.  j 

Lin/.ee  owed  Gnntlv.  who  took  a  mortps_'i 
on  a  town  Ua,  of  which  LiiuEee  waa  mamd  in 
fee.  This  occurred  tel688.  The  dsbt  wan  for 

and  tlui  properly  mortgaged  worth  more 
than  the  diiuk  Li'ffvw  ituidft  lintmiUi  HMd* 
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ly  filed  his  bill  to  foreclose.    In  September, 
1840,  he  obtained  a  decree  of  foreiosure.  <^ 
which  aa  execution  issued  in  Januarr 
On  the  18th  of  February  following.  \ht  it*- 
:  praiseinent  law  was  passed.    The  slieriff  hM 
I  the  property  on  the  1st  of  March.        to  tiM 
I  defendants. 

<  1  The  Act  of  i:i!li  I VSriiftry  provides  thai 
I  the  debtor  maj  redeem  real  estate  aoki  onki 
I  execution  fonnded  on  a  judgment  or  deerar,  it 
any  time  within  twelve  mouths  from  the  linj 
of  sale,  by  paying  the  money  into  the  clot i 
office,  with  interest  thereon,  at  the  rale  ct 
twelve  and  a  lialf  per  cent. 

2.  That  junior  incumbrances  noay  mkvts 
in  like  manner. 

8.  That  if  the  judgment  debtor  ne^!€«ctcd 
or  wati  unable  to  make  ti^e  stay  by  the  iawsiks 
in  force,  the  pnqMrty  should  be  sold  on  s  cfed 
it.  equal  to  the  stny  nnd  Ixmd  be  taken  tflht 
officer  selling  for  liie  purdiase  money. 

4.  That  thereafter  no  property 'should  bi 
•sold  on  execution  for  Icra  than  one  half  of  rtj 
cash  value  at  ttve  time  of  the  sale,  to  be  asccf 
tainc'd  by  three  freehoUen  at  the  insUoce  a 
the  ntlloer;  find  if  the  property  did  not  wll  (ci 
hitlf  tiie  value,  the  fact  waii  to  be  relunxed  ui 
ilu  I  ?cecution,  and  another  might  iMoe  Mib^ 
lo  the  same  conditions. 

The  decree  ordering  foreclosure  was  mad'  a 
confo^kity  to  the  existing  laws,  at  the  dak-  a 
the  ratKgage,  and  of  the  decree.  An  e^eni 
tion  sale  was  the  appropriate  mode  of  forrcU* 
ure,  and  this  without  any  of  the  n-stricti'»a 
contained  in  the  Act  of  February  13. 1^41.  Xk 
decree  followed  the  provisions  of  the  18ih  tf. 
tion  of  the  Act  of  1881.  chap.  36.  The  cvfn  • 
of  mortgage  was  a  vested  iniereat,^od  [*-!  l  i 
its  main  inddent  a  t9  ipMMlnr  land  t§ 
plied  in  dischar;^  of  the  debt,  either  by  an  el 
ecution  executed,  as  ok  *  jud^Deoi  at  law.  # 
in  some  form  of  iwmdj^  Mntantiallj  eqad 
Tlie  new  remedy,  prescribed  I'v  ibg  Act 

changed  the  contract,  and  rcf«|ujured4 
other  things  that  the  mort  gaged  premiaeai 
not  be  sold  lo  satisfy  the  debt  unleF-  tlr  \ 
iirsl  valued,  and  one  half  of  that  vaiuu 
for  them.   If  the  Legii^Iature  could  wm 
alteration  in  the  contract,  in.!  In  tin  liei  r-- 
fnrcini;^  it,  .so  it  could  citH^lare  Uam 
.should  bring  ita  entire  vaTue.  or  that 
not  be  Rold  at  all:  thoreb>  impihriiut*  er4 
in:;  the  obligtition  under  iLa  disguiaB 
laiin^  the  rcmetly.  This  court  hA,lB 
V.  Klmi^  (1  How..  319).  rh  it  the  rL* 
remedy  sxibstantialty  in  ,ujMitliiiuii^ 
right,  were  equally  parts  of  the 
cured        'lir  In  a  -  nf  the  Flaft  wl>in 
made;  and  Lli.iL  a  cli<4Ugt'  uf  liM;^  iii.^ 
ing  conditions  and  reatrictioos 
gagee.  in  the  enforcemen'  "riii>  c  -orriuT 
which  affected  its  sulwtaac(^  ku^uicol  'br 
ligation,  and  could  not  pi«v^;  m1t.-\  t.i  i 
rectly  prohibited,  could        Tk*  iTi>oe  ; 
rrctly.    This  being  the  settled  di><  ini^c  i  f 
court,  and  aj»|'lyiiii;  a^  for*  ihlv  lo  ih» 
befoeam  aa  it  did  to  the  ouffieited.  wi- 
to-ttifr'^cond  ground  0(f  flh^-cti.  .p.  ih4' 
lniifT's  deed  Is  \\>>\  vitid  on  ifn>vLn«i 
t bough  no  valuation  of  tjONi  miiiiiLy  w««i  n.^ 
before  the  sale. 
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mt  ef  oJle$  nuui  complete  levy  made 
inring  term—^nlff  aiMoriMed^lawtoftceite 
goUoMidtiioer. 


A  BanlHil  ii  not  authorlied  by  law  to  receive 

SMng  in  discharge  of  an  execution  but  gold 
«Uvur,  unless  the  plalnttg ftathwiieahtm  to  re- 
WlTe  eomethintf  else. 

A  mwnhalt  like  a  ahertSt  is  bound,  after  the  ex- 
^ration  of  bis  term  of  offloCL  to  oompleto  an  exe- 
(usion  which  has  come  to  nis  hands  durin«r  his 
term:  and  an  execution  Is  never  completed  until 
the  money  is  nuule  and  paid  over  to  the  plalntlS.  If 
it  Is  practicable  to  make  It. 

THIS  case  was  brought  up  by  writ  of  error 
fr»>in  the  Circuit  Court  of  the  United 
^  i*^  for  the  Southern  District  of  Mississippi. 

.McFarlan<l  had  recovered  a  jud}j:ment  against 
me  Passmore  for  the  sum  of  $9,703  10,  and  on 
flit  6th  of  July,  1839,  issued  a, fieri  facias. 

On  the  1st  of  November,  1839.  the  execution 
was  levied  upon  sundry  pieces  of  property  by 
the  marshal. 

On  the  20th  of  December.  1839,  a  vendiiioni 
tiponeu  was  issued,  to  which  the  marshal  made 
(lie  followini;;  return: 

"  The  within  named  property  was  sold  on 
718»]  the  27th  day  of  January,  •1840.  and  I 
ixeived  in  payment  therefor,  on  that  day.  the 
mm  of  nioe  Uiousand  dollars  in  the  post  notes 
of  the  MlMteippi  Union  Bank,  which  are  hero* 
with  returned.  Received,  also,  on  the  .same 
dsj.  the  balance  of  the  execution  from  the  de- 
tendanlB,  in  the  same  kind  of  money,  which  is 
Stewiae  herewith  returned. 

Wm.  M.  GwiN.  Marshal, 
"  Per  J.  F.  OooK«  Deputy." 

AU»rmif»  Bsetipt, 

••  Maj  23d,  1840.  Received  of  Wm.  M. 
Jwin.  marshal,  the  sum  of  live  hundred  and 
ourteen  dollars  and  fifteen  cents,  being  the 
jnount  of  my  commissions,  I  having  refused  to 
eatived  the  balance  belonging  to  the  plaintiff,  as 
he  "vnme  was  tendered  me  by  Mr,  Gwin  in  Un- 

\  B.'ink  of  Miftfeissijij)'!  post  notes  In  which 
Hid  of  money  he  says  and  returns  that  it  was 
ollected. 

**  Wm .  K  T.  Chaplaih,  PlaintUra  att^." 

At  November  Term.  1^11.  McFarland.  by 
lb  cotmael,  moved  the  court  for  a-  judgment 
minat  Owin  for  the  amount  due  on  the  origi- 
al  judgment,  witli  interest  at  the  rate  of  eitrht 
er  cent,  from  the  14th  of  May.  18^,  to  the 
ith  of  January.  1840.  and  for  interest  upon 
•  aggregate  sum  at  the  rale  of  thirty  per  cent, 
er  annum,  from  the  2M  of  3Uy,  1840,  until 
tid. 

The  motion  was  submitted  to  the  OOUrt  upon 
ye  following  agreed  case.  viz. : 
The  write  and  returns  were  etated,  and  then 
magpeemont  continued  thus: 
••^nd  it  was  proved  that  the  money  wasde- 
aadad,  on  the  22d  dav  of  May,  1810;  also, 
ni  at  that  date  the  Union  post  notet  were  at 
nty  per  cent,  discount. 
••'*nhe  defendant  proved  that  on  the  demand 
Tend'Tod  the  post  notes  of  the  Mississippi 
fiton  Bank,  which  were  refused  by  the  attor- 


ney  of  the  plaintifiT.  He  also  provetl  that  from 
Au'Tiist,  when  the  Mississipi  Union  Hank 

went  into  operation,  until  about  the  middle  of 
February.  1840,  the  post  notes  of  that  bank 
con^'ittHed  nearly  the  entire  circulating  medi- 
um of  the  Slate.  That  they  had  been  treated 
as  cash  in  all  buaineeB  transactions  during  that 
time.  Tliat  they  were  habitually  and  ordinari- 
ly received  by  the  sheriffs  throughout  the 
8tate  in  satisfaction  of  executions,  and  in  [pay- 
ment of  property  sold  under  them.  That  the 
marshal  had  been  accustomed,  during  all  that 
time,  to  collect  the  pont  notes  of  said  bank  upon 
executions;  and  that  the  attomevs  of  the  court, 
and  plaintiffs  in  executions,  haci  always,  with* 
out  ol)jection,  received  such  notes  from  the 
marshal  as  money.  Tliat  on  the  27th  day  of 
January.  1840,  the  day  of  sale,  the  post  notes 
of  said  l»ank  were  worth  five  or  six  per  rent, 
less  than  specie,  and  were  worth  more  than 
they  had  previously  been.  That  about  the  mid- 
dle of  February,  *1840,  they  suddenly  [*7  19 
depreciated  in  value,  and  continued  to  decline 
untn  the  89d  May,  1840, 

"The  above  was  all  the  evidence  in  the 
case.  U.  S.  Eustis, 

"  W.  Ybrokr.'* 

Upon  this  statement  of  facts,  the  court  were 
of  opinion  that  judgment  should  bo  entered  for 
the  defendant.  To  which  opinion  of  the  ooart 
the  plaintiff,  by  his  counsel,  excepted,  and  uptm 
this  exception  the  case  came  up. 

Mr.  Coxe  for  the  plaintiff  in  error. 

ifi*.  Wctkter  for  the  defendant  in  error. 

Mr.  Junbke  McKmLsr  ddivered  the  opinion 

of  the  court : 

McFarland  recoveretl  judgment  against  Ellis 
P.  Passmore,  for  the'  sum  of  $9,768.10,  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi: and  on  ihetilh 
day  of  July,  1889,  n  fieri  facia*  issued  thereon, 
directed  to  the  marshal  of  the  Southern  District 
of  Mississippi,  commanding  him  that  of  thu 
goods  and  chattels,  lands  and  tenements  of  the 
said  Ellis  P.  Pas.smore.  he  should  cause  to  be 
made  tlie  said  sum  of  $9,763.10.  upon  which 
fieri  facias  the  marshal  returned,  tliat  he  had 
levied  of  the  goods  and  chattels,  lands  and  ten- 
ements of  the  defendant  sufficient  lo  satisfy  the 
fieri fariojt;  but  which  proper^  had  uot 'been 
sold  for  want  of  time. 

And  thereupon  a  wruHHdnieatporuu  issued  to 
the  marshal,  commanding  him  lo  (  \f)os<'  to 
sale  the  goods  and  chattels,  lands  and  tenements 
levied  on,  upon  which  he  returned  titat  he  had 

sold  tlic  proiM'Tfy  levied  00,  and  received  the 
full  amount  of  ilm  fieri faeku,  in  the  poetnotes 
of  the  Mississippi  Union  Bank.   The  attorney 

for  the  plainiitT  received  of  the  marshal,  I*)!  1. 15, 
being  the  amount  of  the  attorney's  fees;  for 
whidi  he  gave  a  receipt,  but  refused  to  receive 
any  part  of  the  notes  for  the  plaintiff.  At  the 
November  Term,  1841,  of  the  Circuit  Court, 
the  plaintiff  moved  the  court  for  judgment 
against  the  marshal  for  the  amount  of  the  ^f'-rt 
faciag  and  interest  thereon.  On  the  trial  of  the 
motion,  it  was  proved  by  the  plaintiff  that  the 
money  wjis  demanded  on  the  22d  day  of  May, 
1840;  and  at  that  date  the  {xxst  notes  of  tJie 
Union  Buik  were  selling  at  a  discount  of  40 
percent.  Gwin  the  defendant,  proved  that 
1  on  thu  denmud  made  he  had  leuflered  the  |)o.st 
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notes  of  the  Uoioo  Bank,  which  were  refused 
hy  the  attomej*  of  the  plaiotifT;  and  that  from 
A  ugust,  1838,  when  the  Mississippi  Union  Bank 
wont  into  operation,  until  about  the  middle  of 
February.  1840,  the  post  notes  of  tliat  bank 
constituted  nearly  the  entire  circulating  medium 
of  the  State;  that  they  had  been  treated  a« 
cash  in  all  busiDees  transactions  during  that 
time,  and  had  been  received  by  the  marshal 
and  the  sheriffs  of  the  State  in  payment  of  exe- 
720*1  cutions.  And  ^thereupon  ihe  court  ren- 
dered judpnent  against  the  plaintiff,  and  for 
the  defendant. 

To  reverse  this  judgment  the  plaintiff  has 
prosecuted  this  writ  of  error. 

This  question  is  fully  settled  in  the  ra5e  of 
Oriffin  &  Ervin  v.  Thompson  (2  How.  liep., 
844t)  In  that  ease  this  court  held  that  the  mar- 
shal was  not  iuit}>ori/cd  by  law  to  rocoive  any- 
thing in  discharge  ot  the  execution  but  the  gold 
or  sifrer  coin  of  the  United  States.  To  this 
gf-nora!  proposition  we  give  our  full  assent ;  but 
wi'  do  not  mean  to  say  there  is  no  exception  to 
this  general  rule.  If  the  plaintiff  were  to  au- 
thorize the  marshal  to  take  bank  notes,  of  any 
description,  in  payment  of  the  exwiution. 
we  have  no  hesitation  in  saying,  a  payment 
by  the  defendant  to  the  marsiial  in  such  bank 
notes  would  be  a  salisftujtion  of  tiic  judgment. 

But  a«  Gwin  failed  to  prove  any  such  author- 
ity from  the  plaintiff,  bo  was  clearly  liable  for 
the  whole  amount  of  Ihe  execution  with  legal 
iiitrn  st  thereon,  except  the  amount  paid  to  the 
plaintiff's  attorney.  It  has  been  contended. 
howeTer,  in  this  case,  thftt,  ac  the  time  this 
motion  was  mnde.  Gwin  was  not  marshal,  his 
time  having  expire<l.  and  another  having  been 
appointed  in  his  stead.  It  is  a  well  settlM  prin- 
ciple of  law.  that  if  an  execution  come  to  the 
hands  of  a  sheriff  to  be  executed,  and  his  term 
of  office  expire  before  he  executes  it,  he  is 
bound  nevertheless  to  complete  the  execution; 
and  the  same  nde  applies  to  a  marshal.  An  ex- 
ecution is  never  completetl  until  the  money  is 
made  and  paid  over  to  the  plaintiff,  if  it  be 
practicable  to  make  it. 

All  the  remedies  .ngainst  the  marshal,  neces- 
sary to  compel  him  to  pay  over  the  money  be 
has  made,  snrvire  his  tem  of*  service,  aiia  re> 
main  in  full  furre  against  llim  until  the  execu- 
tion shall  he  completed. 

Tke  Judy iiu lit  of  ihe  Circuit  Court  v\u*i,  tliere- 


NEIL,  HOORE  &  COMPANY,  Plaint^9in 

V. 

THE  STATE  OF  OHIO,  DtfendanU. 

Chnrgivfj  fnU  in  pafftnifjfrs  in  mail  »tfkgea  on 
CumUrlaud  rotid  in  against  compact  between 
U.  S.  and  Ohio,and  ro^it-^muemitrffdkMon 

T'lidr-r  the  Acts  of  rfingrfss  and  of  the  State  of  1 
Ohio,  relnUnK  »o  the  siirrciuk  r  ami  acceptance  of 
the  Cumberland  Road,  atoll  chiirKcd  iipon  piissen- 
g-ers  traveHnff  tn  the  inKil  stiiKC'*.  without  being^ 
cbarfred  aN4)  upon  piisscntm''  tIil^  cling  in  Other 
BtiiK^.  isaKiiioc^t  the  CI  ntrHct.  luid  \  oid. 

It  rest*  altoKcthor  in  tho  discretion  of  the  Post- 
maoter-General  to  d«-tennine  at  what  hours  the 
mnil  shall  leave  partieular  pteoea  and  anive  ai 
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'  others,  and  to  determlnp  whether  it  fkball  Irore  the 
same  plHcc  only  i>t:<  c  a  day  or  mon-  frciuomlv. 

It  is  not.  tlitTi  f" irt-,  till-  mere  fr»-qufntv  of  thr 
depiirturc  of  carriiiK**.  ciirryinHr  tiicmail,  tiiat  fr.n- 
ptitutcs  an  abuse  of  the  p^l^il^Kc  of  the  I'nit*  i 
Staii>)<,  but  the  unncccaaarydlt'Uuonof  the  mall  bass 
auioninit  a  number  of  oantages  In  OfdW  to  OVIMS 
tlie  payment  of  tolls.  , 

THIS  case  was  brought  up  under  the  25tb  sec-  ' 
tlon  of  the  Judiciary  Act.  by  writ  of  error, 
from  the  Snpn'nie  C'ouil  of  ("iliio. 

*lt  involved  the  construction  of  the  [*721 
acta  of  ConfEreas  and  the  State  of  Ohk>.  nte-  ' 
tive  to  the  cession  of  the  rmnherland  Road,  ' 
which  are  narrated  in  a  preceding  part  (k  Hm 
volume,  in  the  case  of  SBarig^  v.  8tokt$0iat., 

p.  m. 

i    It  is  proper,  however,  to  state  the  law  of 
Ohio  with  more  particularity  than  it  was  oec- 

efif<ary  to  do  in  the  report  of  tliat  rase.  The  | 
proviso  contained  in  the  4th  section  of  the  Act  of  ; 
1831  was  tlwre  recited,  hut  the  6th  section  was  ■ 
not.  The>' are  as  follows: 

Sec.  4  lays  tolls,  and  adds:  "Provided,  That 
nothing  in  this  act  shall  be  construed  so  as  to 
authorize  any  tolls  to  be  received  or  rolUctMi 
from  any  person  passing  to  or  from  publii 
worship,  or  to  or  from  any  muster,  or  to  or 
from  his  common  business  on  his  farm  or  wood 
I  land,  or  to  or  fttim  a  funeral,  or  to  or  from  s 
mill,  or  to  or  from  his  common  pImcc  of  tnuUnc 
or  raari^eting,  within  the  county  in  which  he 
resides,  including  their  wagons,  carriages  and 
horsi*s.  or  oxen  (Irjnvin;;  the  sjune:  Provided 
also.  That  no  toll  sliull  \k'  received  or  collected 
for  the  passage  of  any  stnsreor  coach  conveying 
the  United  States  mail,  or  liof^cs  hearing'  \hf 
Bame,  or  any  wagon  or  carriage  laden  with  the 
property  of  the  United  States,  or  any  cav^ 
or  other  troops,  iirms  or  military  stores  belorg- 
ing  to  the  smne,  or  to  any  of  the  States  com- 
prising this  Union,  or  any  pers<m  or  i)erson8on 
duty  in  the  military  service  of  the  UniiedStatca. 
or  of  the  militia  oi  any  of  the  States. 

"  Sec.  5.  That  it  shall  be  lawful  fortbeGfn- 
eral  Assembly,  at  any  future  session  therr-of. 
without  the  consent  of  Congress,  to  i  hancc. 
alter,  or  amend  this  act:  Provided.  Tliat  the 
I  same  shall  not  be  so  changed,  alten^.  or 
amended,  as  to  reduce  or  increase  the  rate«  of 
toll  hereby  e.*lal)ri>lic(l.  lu  low  or  above  a  .'.um 
nvce&saty  to  defray  the  expenses  incident  to  the 
presiirvation  and  rppalr  of  the  said  road,  to  the 
erection  of  entc"*  and  toll  lum-^^  tlicrcon.  and 
for  the  payment  uf  the  fees  or  salaries  of  the 
superintendent,  the  oolleetors  of  tolh.  and  of 
such  other  agents  as  may  be  neci-ssnrily  em 
ployed  in  the  preservation  and  repair  of  the 
same,  according  to  the  true  intent  tad  meaning 
of  this  act." 

On  the  6th  of  February,  1837,  the  Stale  of 
Ohio  passed  an  act  containing,  mno^H  other 
provisions,  the  following,  viz. : 

"Sec.  4.  That  one  daily  sta^,  coach,  or 
other  vehicle,  and  no  more,  wuh  tte  hones 
drawing  the  same,  belonging  to  any  contractcr 
or  contractors  for  carryuig  the  United  Stales 
mail  on  sjiid  rojid.  with  the  passengex^  therdn. 
shall  be  permit. cu  to  pasa  in  each  directioa 
free  from  the  payment  of  tolls:  and  e.arh  ad- 
ditional 8fai;e,  coach,  or  other  vehicle  bcloojr 
ing  to  such  contractor  or  contractora.  although 
the  same  may  contain  •  mall,  or  portina  Ihcraof  . 
aliall  be  chaiigad  with  the  mnt  tolto  m  aiher 
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vthiok-s  of  ih«i  like  kliul.  But  If  the  Postraas- 
Uf  Gtneml  f.hall  order  the  nmil  to  be  divided, 
»E'l  carried  in  two  or  more  stages,  coaches,  or 
Tthicle**.  in  any  one  direction  daily,  then  in 
njfh  cHse  the  conches  or  vehicles  in  which 
722*]  mails  *.«»hall  actually  l>e  carried,  shall 
[UN*  free  of  toll ;  but  on  each  passenger  Irans- 
;>>rtoil  in  any  such  additional  Ktusie.  coach,  or 
vthicle.  there  shall  be  chat^^ed  and  collected  at 
nch  pite,  three  cents,  in  manner  hereinafter 
proviclfd. 

"  Sec.  5.  That  each  and  every  driver  of  any 
•♦ajTP.  coach,  or  other  vehicle,  l>elonginij  to  any 
<uch  mail  contractor  or  contractors,  other  than 
«uch  as  are  entitled  to  carr}'  |«ss<;ngers  free  of 
loll,  shall,  at  each  and  every  gate,  report  the 
niiral>er  of  seats  o(rcupied  in' such  stage,  coach, 
■r  other  vehicle,  to  the  keeper  of  sucli  gate, 
whiMe  duty  it  shall  be  to  open  an  account 
aiTAinst  the  proprietor  or  proprietors  of  fuch 
f'AC^.  coach,  or  other  vehicle,  and  charge,  in  a 
book  to  be  kept  for  that  ptjrpose.  three  cents 
f'treach  passenger,  as  provid»*d  in  the  preced- 
122  section  of  this  act;  and  said  proprietor  or 
proprietors  shall  pay  over  to  such  gate  keeper, 
M  the  «Dd  of  every  three  months  after  the  tak- 
ic^  effect  of  this  act,  the  aggregate  amount  of 
t'.>ll"j  which  shall  have  l)econie  due  for  passen- 
?vn<.  and  charged  as  alnive  providetl. 

"  Sec.  6.  Thai  should  the  driver  of  any  stage, 
MiM-h,  or  other  vehicle,  belonging  to  such  nuiil 
">atr«ctor  or  contractors,  other  than  such  as 
in?  entitle<l  to  carry  passengers  free  of  toll, 
neglect  or  refuse  to  report  to  any  gate  keeper 
the  number  of  scat-s  (K-cupied  in  said  stage, 
^>•ch.  or  vehicle,  it  shall  be  the  duty  of  such 
catc  ket{x*r  to  charge  the  proprietor  or  propri- 
•*on»  of  stich  stage,  coacli,  or  other  vehicle,  at 
he  rale  aforesaid,  for  each  and  every  seat 
*hich  might  Injoccupiwl  in  the  same,  to  Ix'  re- 
t^vered  in  an  action  of  debt,  in  the  name  of  the 
'^ate  of  Ohio,  in  any  court  having  competent 
irLnfliction. 

•  Sec.  8.  That  the  Board  of  Public  Works, 
-r  their  authorized  agent,  may  be  allowe<l  lo 
oQect  toll.s  from  any  proprietor  or  proprietors 
f  any  line  of  stages,  post  coaches,  or  other 
chicles  for  the  conveyance  of  pjissengers, 
louterly ;  and  if  any  proprietor  or  proprietors 
f  any  uuch  line  of  stages,  poei  coaches,  or  oth- 
r  TehiclcM  ;is  afon^aicT  shall  neglect  or  refuse 
■»  pay  quarterly,  that  from  and  after  such  neg- 
!Cl  or  reftisal.  tiie  said  proprietor  or  proprietors 
s  aforesaid  .^hall  be  retpiircd  to  pay  at  each 
ad  ever)' gate  as  thev  pass;  Provided,  That 
le  Boani  of  Public  Works,  or  their  authorized 
fBOt,  shall  have  made  out  and  presented  to 
mch  proprietor  or  proprietors,  or  any  one 
r  thra,  the  amount  of  the  toll  due  from  him 
r  th«fn  for  each  and  everv  gate." 

The  Act  of  the  Legislature  of  March  19,  1838, 
rovides  as  follows: 

••tSec  24.    That  the  said  Board  of  Public 
Toriu  shall  have  fxjwer  to  revise  the  rates  of 
^•^be  paid  by  persons  p:issing  on  or  using 
.  2^'aiioual  Hoad  in  Ohio,  and  so  to  modify 
lift  Mme,  from  time  to  time,  as  to  raise  and 
iOUKi,  in  the  most  equal  manner,  tiie  sum  nec 
!  to  defr.iy  the  exiK'nses  incident  to  the 
tion  and  repair  of  said  road,  to  the 
of  gjiles  aud  toll  lumsrs  tlnTeon,  and 
T  the  payment  of  the  lecH  or  salaries  of  the 
tent,  the  collectors  of  tolls,  aud  of 
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such  other  Agents  as  may  be  necessarily  employ- 
ed in  *the  repair  and  preservation  of  r*723 
the  same,  according  to  the  true  intent  ana  mean- 
ing of  ihe  Act  passed  February  4th.  1831,  en- 
titled 'An  Act  for  the  preservation  and  repair 
of  the  United  States  Itoad.'  " 

The  order  of  the  Board  of  Public  Works, 
alK)ve  referred  to,  is  as  follows: 

"By  virtue  »>f  the  pywers  vested  in  the  Board 
of  Public  Works,  by  the  24th  section  of  the  Act 
*  in  addition  to  an  act  for  the  preservation  and 
repair  of  the  United  States  Koad,'  pas-sed  March 
19th.  1838,  it  is  hereby 

"Ordered,  That  instead  of  the  rate  of  toll 
charge<l  on  each  passenger  by  the  4th  section 
of  the  Act  '  tixing  the  rates  of  tolls  on  the  Na- 
tional Road,'  pjissed  February  6th,  1837,  there 
shall  be  charged  ten  cents,  at  each  gate,  on  each 
of  such  passengers." 

In  Oclol>er,  1842.  a  suit  was  brought  in  the 
Court  of  Common  Pleas,  in  Franklin  County, 
agiiinst  Neil,  Moore  &  Co.,  for  tolls  on  passen- 
gers ccmve3'ed  in  stages  by  the  defendants,  on 
the  National  Roa<l,  and  the  following  agreed 
statement  of  facts  was  filed: 

"  In  this  case,  the  f(jllowing  facts  are  agreed 
by  the  parties:  The  partnership  of  the  defend- 
ants, as  alleged,  is  adtnitled.  The  plaintiff 
claims  to  recover  for  tolls  on  passengers  carried 
upon  the  National  Hoad.  in  Ohio,  in  coaches 
iM'longing  to  the  defendants,  other  than  and 
l)esides  one  daily  stage  coach,  carrying  the  mail 
of  the  Uniteil  Stales;  which  said  coach,  with 
the  horses,  passengers,  and  everything  else  per- 
taining lo  it,  was  permitted  to'  pass  loll  free. 
The  order  of  the  Board  of  Public  Works,  here- 
to anne.\e<l,  was  made  in  due  form,  at  the  date 
thereof,  and  is  to  Ik;  admitted  in  evidence.  The 
pasKt^ngers  upon  whom  toll  is  sought  to  be  re- 
coveretl,  were  carried  by  the  defendants,  as 
alK)ve  mentioned,  between  the  first  days  of 
April  and  Oclol)er,  A.  D.  1842.  The  defend- 
anl.s  were  contractors  for  carrying  the  mail  of 
the  United  States  up*n»  said  road,  and  said 
passengers  were  all  carried  in  coaches  in  which 
a  part  of  said  mail  was  carried  at  the  same  time; 
the  mail  being  thus  carri(*d  in  more  than  one 
coach,  pursuant  to  the  orders  from  the  Post- 
master-General; one  coach,  containing  a  part  of 
the  mail,  and  the  passengers,  and  baggage,  and 
everything  on  it,  being,  at  the  same  lime,  per- 
milted  to  pass  toll  free,  as  above  staled.  The 
mail  was  carried  in  one  line  of  coaches,  down 
to  the  time  stated  in  the  annexed  statement  of 
the  Post  master-General,  which,  together  with 
the  accompanying  orders  of  the  department, 
are  taken  in  evidence  in  this  case.  Both  before 
and  since  the  construction  of  the  National  Boad, 
il  wjiR  the  uniform  practice,  in  Ohio,  lo  carry 
passengers  on  Ihe  coaches  carrvinfj  the  mail;" 
and  since  the  constniction  of  the  National  Uoad, 
no  claim  wjis  made  for  loll  on  such  passengers, 
or  coaches,  or  on  anything  pertaining  to  them, 
except  as  shown  by  the  case  of  Thf  State  of  Ohio 
V.  NeU  <fe  Moore  (7  Ohio  lU'p.,  182).  Until  the 
mail  was  carried  in  two  sepiimte  lines  of  coaches, 
as  specified  in  the  said  statement  of  the  Post- 
master General,  and  in  the  manner  and  for  the 
•purpose  therein  meniione<l, the  defend-  [*7i24 
ants  were  reijuired  lo  carry  the  mail  in  two 
separate  lines  of  coaches,  and  did  so  carry  it 
accordingly.  It  is  admitted  that  the  acts  of  the 
Legislature  of  Ohio,  and  the  orders  of  the  Board 
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of  Public  Works,  in  existence  wliea  ti»e  tolU  in 

SnesUoo  accrued,  did  not  reduce  or  increase 
le  nUe«  of  toll,  hereby  established,  Ix-low  or 
above  a  huui  necessary  to  defray  the  expen»es 
incitlent  to  the.preHet  vatioti  ana  repair  of  the 
siiid  ro?»il,  to  the  ornctiDn  ol  <^tes  and  toll  houses 
thereon,  und  fur  the  pavment  of  the  fees  or 
salaries  of  iIr'  sii[)erinteiident,  the  oollei^rsof 
toils,  and  of  such  other  agenta  as  may  b<»  neces- 
sarily employed  in  the  preservation  aud  repair 
of  tlie  same;  but  it  is  not  intended  by  this  ad- 
mission to  preclude  the  defendants  from  object- 
ing to  the  validity  or  legality  of  said  charge 
of  toll  upon  ptisiiengers.  upon  any  ground  ilicv 
may  think  proper  to  take  iu  the  argument.  It 
Is  understood  and  ai^reed  tliat  thtt  case  diall 
not  in  iinywisi'  prejudice  the  rights  of  the  ])laint- 
nor  of  the  defendants,  in  anv  other  suit, 
upon  any  demand  not  included  in  toe  facta  here' 
by  siirreed.  For  the  rmitiml  convenience  of  the 
parties,  this  case  is  narrowed  down  so  as  to 
present  only  the  question  aiidsj^  upon  the  facts 
above  stated.  \^^■  material  fact  left  otil  in  this 
agreement  may  be  supplied  by  proof,  on  ilie 
tnal.  by  either  party,  after  giving  the  other 
party  rea.sonal)l<'  notice  of  such  intention.  It 
is  agreeti  by  the  parties  that  the  whole  number 
of  passengers  charged  with  toll  at  all  the  gates, 
between  the  first  days  of  April  rmd  July,  A.  I). 
1842,  was  ten  thousand  seven  iiundred  and  flf- 
ty-alx,  and  that  the  whole  number  chargeable 
between  the  first  days  of  July  and  October,  A. 
D.  1842,  was  twelve  thousand  six  hundred  and 
seventeen ;  and  that  if  the  plaintiff  be  entitled  to 
recover,  judgment  sliall  be  eoteied  for  the  sum 
of  i|;l,075.58.  with  Interest  from  the  fint  day  of 
Jnlv.  and  $1,261.67^,  with  interest  from 
the  first  day  of  October,  A.  D.  1842,  and  costs, 
or  for  such  other  suma  as  may  be  doe,  comput- 
ini^  the  tolls  on  said  passengers  at  any  other  rate 
thou  that  fixed  by  the  Boajrd  of  Public  Works, 
if  the  court  deem  it  competent  to  adopt  any 
other  rate,  with  interest  on  the  gross  sums  due 
on  the  first  days  of  July  and  October  above 
mentioned,  from  thoae  timee  reapectivdy,  and 
costs." 

The  Court  of  Common  Pleas  were  of  opin- 
ion tiiat  judgment  sliould  be  entered  for  the 
pliiintiS,  and  the  damages  wweameaied  at  $3,- 

44i8.25. 

The  defendants  carried  the  caM  to  the  Su- 
premo Court  of  Ohio,  where,  in  December, 1843, 
the  judgiueul  of  the  court  below  was  affirmed, 
and  the  following  oerUflcatewaaaiineied  to  the 
record: 

"And  it  is  hereby  certified,  that  on  the  trial 
of  tliis  cause  the  def('ndants  set  up  and  claimed 
the  right  and  authority  to  transport,  in  their 
two  daily  lines  of  mail  coaches,  which  carried 
the  Unii<(l  States  mail,  under  »  <  ntract  with 
the  Postmaster  General,  and  by  the  authority  of 
the  United  States,  passengers  traveling  therein, 
free  of  toM.  alonp:  the  l^itcd  States  Roail,  in 
725*]  the  State  of  Ohio,  and  *through  the  toll 
gates  erected  by  the  said  State  thereon;  that  the 
s.iid  defoixiants  set  up  and  claimed  this  power 
and  authority  under  and  by  virtue  of  tlie  Act 
of  Congress  anproved  the  2d  day  of  March,  A. 
D.  1831,  entitled  "An  Act  declaring  the  assent 
of  Congress  to  the  act  of  the  Oencral  Assembly 
of  the  State  of  Ohio,"  redted  tlierein:  aod  that 
in  said  '"fc^''  there  were  dniwn  in  question  the 
construciiuu.  eilect,  and  validily,  of  said  act  of 


Congress,  and  the  right  and  authority  ehumed 
by  the  mid  defendants  under  the  United  States, 
by  virtue  thereof,  and  that  the  decision  wts 
apiinst  the  validity  of  said  act  to  confer  the 
riirht  and  authority  so  claimed." 

T'he  defendants  sued  out  a  writ  of  error  to 
bring  this  decision  of  the  Supreme  Court  of 
Ohio  before  thiaoourt. 

Mr.  Swing,  in  writing,  for  plaintiffs  in  er- 
ror. 

Mr.  Sicayiit  for  defendant  in  error. 

Mr.  Em'ng  mferrcd  to  the  law  of  Ohio,p«awHi 
in  1838,  and  the  order  of  the  Board  of  Public 
Works  (both  of  which  have  been  already  ciled), 
and  then  proceeded  thus: 

Under  this  law  and  this  order,  diore  was 
charged  against  the  plaintifTs  in  error,  on  pas- 
sengei:8  transported  in  one  of  their  lines  of 
coadiea,  in  which  they  carried  the  United  States 
mail,  by  onler  of  tlie  Postmaster  Ocneril.  a 
large  amount  of  tolls,  which  cliarge,  as  stated, 
iu  the  agreed  case,  is  the  foundation  ot  thn 
suit. 

I  contend  that  the  second  provi^  iu  the  4th 
section  of  the  statute  of  Ohio,  of  Fdmsary  4th, I 
1831,  which  exempts  from  the  jwyment  of  tollj 
"any  stage  or  coach  convcymg  the  United; 
States  mail,"  vV:c..  when  assented  to  hj  tlie  Act: 
of  Congress  of  March  2d,  1831,  became  and 
was  an  essential  part  of  a  contract,  over  whicb ! 
Ohio  alone  had  no  |>o\vcr  or  control.  On  the 
other  side,  I  understand,  it  will  be  contendt^ 
that  the  15th  section  of  the  statute  reserves  to 
Ohio  the  right  to  alter  or  abolish  that  exera{»- 
tion  at  pleasure.  This  is  the  first  question 
which  we  present  for  the  consideration  of  the 
court. 

If  we  leave  out  of  view  the  15th  seclioa,  this 
statute,  as  assented  to.is  clearly  a  contract  By 

it  the  United  Statessuri*  n  ^  ;>  tlie  road  t<  >  (>hk>, 
in  consideration  of  wliich  Ohio  agrees  to  levy 
tollSk  and  ken>  the  road  In  repair,  uod  mfh* 
the  mails  ana  other  property  of  the  Fnit 
States  to  pass  along  it  toU  free.  Now,  could 
have  been  the  intent  of  (he  contracting  parti 
to  put  it  in  the  power  of  one  of  them  to  annul 
at  pleasure  a  valuable  provision  of  that  coo- 
tract,  and  is  such  intent  unequivocally  expreat' 
ed  in  the  15th  section?  I  thmk  not. '  It  in  oot 
reasonable  to  suppose  it,  and  the  statute  docs 
not  necessarily  require,  if,  indeed,  it  will  adnk 
of  a  construction  which  will  allow  it. 

The  tirst  four  sections  of  the  .statute  contain. 
Ist.  A  contract.  2d.  The  means  in  detail  by 
wliich  Oliio  proposes  to  execute  it  on  her  pan, 
couched  in  very  special  directions  to  the  ewv. 
ernor  to  that  effect.  *The  contract  w  a.s  [*t2<l 
not  properly  an  act  of  t^e  Legislature,  and  I  dtf 
not  admit  that  it  was  so  ooiulderad  or  treated 
of  in  the  loth  flection.  But  all  those  matttri 
whicli  did  not  pertain  to  the  contract,  Umms 
provisions  which  touched  not  its  exeeutiaD.biit 
the  mode  and  manner  of  its  execution,  fell  at 
once  wiiliin  the  sovereignty  of  Oliio ;  and  ths 
statute,  so  far  as  it  relates  thereto,  beoune  aod 
was,  to  all  intents  and  purposes,  an  act  >f  T  t 
Legislature.  Now,  there  are  here  a  contract 
and  a  statute.  Ohio  reserves  the  right  t» 
"change,  alter,  and  amend"  the  statute,  but 
surely  not  to  change,  alter,  and  amend  the  cud 
tract  Indeed,  if  there  be  a  contract,  sock  a 
I  provision  wouM  lie  void,  bec-aase  it  would  be 
i  iucousistent  with  aud  dt«»lructive  of  iL  But  ibt 
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pmvisi*  in  the  4th  section .  and  the  proviso 
in  tbf  15th  («cction,  do  nil.  08  I  think,  look  to 
liir  illstinction  between  that  which  \h  contract, 
uki  (bni  which  is  merely  a  legislative  act. 

The  flrst  proviso  in  the  4th  section,  which 
makes  some  domestic  exemptions  from  toll, 
vitb  which  Cungr^  bad  nothing  to  do  (such 
IS  ptrsons  going  to  market,  to  public  worship, 
4c.  1.  is  couched  in  this  language:  "  Pmvided, 
That  nothing  in  this  act  shall  be  80  construed 
b  to  authorize"  the  collection  of  lolls  from  such 
>t>jrcl>:  but  it  does  not  sav  that  no  tolls  shall 
^  cullectcd  from  them.  This  statute  does  not 
lathorizc  such  wjlleclion.  yet  some  future  act 
nay.  But  the  second  proviso  which  follows 
iiis  immediately,  and  which  might  have  been 
aclu(ied  und«?r  the  first. without  any  "provided 
Jh).  '  haii  it  not  Imjcu  inten(ic<l  to  place'  the 
W(»  subjects  in  totally  different  categories,  de- 
hrw  "  that  no  toll  shall  be  received  or  col- 
«ied  for  the  passjige  of  any  stage  or  coach 
•Kiveying  the  United  States  mail."  «kc.,  not 
iiatining  it  to  the  construction  of  this  statute 
nm-lv.  as  in  the  other  case,  but  a  universal 
riibibition.  extending  to  all  future  time. 

The  proviso  in  the  15lh  section  seems  to  con- 
-mplaie  alteration  and  amendment  in  the  rates 
'  not  in  the  objects  on  which  it  is  to  l)e 
Tied. 

II  sliall  l»e  lawful  for  the  General  Assem 
{y.  at  anv  future  setsHiuu  lliereof.  without  the 
)n*enl  of  Congress,  to  change,  alter,  or  amend 
lis  act:  Provided,  That  the  same  shall  not  be 

•  changed,  altered,  or  amended,  as  to  reduce 

•  increase  the  rates  of  toll  hereby  established 
rlow  or  above,  «Ssc."  So  that  the  ob;|ect8  ex- 
opted  from  toll  by  the  second  proviso,  are, 
T  that  reason,  out  of  the  operation  of  the  15th 
rtion.  They  may,  it  is  true,  be  some  incon- 
•tency  in  the  apparent  ends  and  obiecLs  of  the 
X  proviso  in  the  4th  and  the  proviso  in  the 
ih  section — the  one  implying  that  the  objects 
bjecl  to  toll  might,  and  the  other  that  they 
i^t  not  be  thereafter  extended.  Yet  both  are 
consistent  with  the  supposition  that  toll  might 
ievied  oa  the  objects  exempted  in  the  second 
cnriso.  But  it  is  still  more  important  that  the 
ief  end  and  purpose  of  the  contract  would  be 
wtrated  an(l  destroyed  by  allowing  Ohio  to 
njx-al  that  proviso. 

il*]     *But  if  Ohio  had  a  right  to  change 
J  aJier  that  prf)vi.so,and  if  it  were  so  chang«Hl 
•Jie  Act  of  February  24th,  1837,  it  is  re- 
red  by  the  24th  section  of  the  Act  of  March 
That  act  empowers  the  Board  of 
rks  to  revise  the  rate  of  tolls  on  the 
1  Itoad.and  to  modify  the  same  so  as  to 
.^uU  cciUoct,  in  the  most  equable  manner, 
im  neoosary  to  defray  expenses,  &c.,  "jic- 
ag  to  the  true  intent  and  meaning  of  the 
f  F.'.ruary,  1831."    And  the  Bojird  of 
>    ks.bv  virtue  of  the  power  so  vested 
m,  charged  the  toll  which  is  the  subject 
in  suit ;  so  that  at  last  the  case  rests  upon 
true  intent  and  meaning  of  the  Act  of 
larj  4th,  1831,"  just  as  it  «t<x)d  when  it 
dopted  by  Congress,  and  IxKMime  a  con- 
between  tlie  United  States  and  Ohio, 
i  contend  that  the  levy  of  the  toll,  which 
-  nibject  of  this  suit,  was  a  violation  of 
oc  tract. 

'oinallT.  and  in  express  words,  by  the 
,  i«  of  March  19th,  1838,  the  second  mail 


coach,  as  well  »is  the  firKi,  is  i>ermitted  to  pass 
toll  free;  Init  toll  is  charged  n^inst  the  pro- 
prietor of  such  coach  for  the  pjuisengers  which 
are  carrie<i  in  it.  Now,  no  toll  is  charged  to 
persons  who  pass  the  gates,  unless  they  pjiss  in 
a  mail  coach.  Out  of  the  mail  coach  they  go 
free — in  it,  toll  is  charged  upon  them  against  the 
proprietor,  Ixjcause  he  owns  the  mail  coach:  or 
in  other  words,  toll  is  chargwl  ujwn  the  mail 
coach  to  the  amount  of  ten  cents  for  each  pas- 
senger which  it  carries. 

Now.  it  cannot  for  a  moment  be  contended 
that,  under  this  contract  (if  it  be  a  contract), 
and  within  its  spirit,  either  the  horses  drawing 
the  mail  coach,  or  the  person  driving  it.  can  be 
charged  with  toll.  It  would  be  a  mere  evasion 
to  contract  that  the  mail  should  pass  toll  free, 
and  yet  charge  toll  on  its  necessary  incidents. 
I  think  it  would  l^e  equally  so,  though  not  at 
flrst  view  so  striking,  to  charge  toll  on  that 
which  was  its  uniform  incident  at  the  time  of 
the  contract.  I)ecau8e  not  al>solutely  indis|x-ns- 
able  to  its  passage.  Thus  it  is  with  tiie  tnms- 
portation  or  passengers.  The  agreed  case  shows 
that,  at  the  time  of  the  contnict.'and  before  and 
since,  it  has  Ix-en  the  uniform  practice  to  carry 
passengers  in  the  mail  coa<-hes. 

It  must  be  presumed  that  the  contract  was 
made  with  a  view  to  that  practice;  and  in  slip 
ulating  that  the  mail  coaches  should  pass  fri-e 
of  toll,  that  lK)th  parlies  intended  they  slK»ild 
so  pass  with  their  usual  incidents  —  horses, 
coachmen,  guanls,  passengers.  If  not  with  all, 
with  what  part?  It  will  be  answered,  that  only 
which  is  necessary.  But  the  question  recurs, 
how  far  necessary,  and  who  is  to  determine  the 
necessity  which  will  bring  the  case  within  the 
spirit  of  the  contract?  Horses  are  necessary, but 
how  many?  Persons  to  conduct  the  coach  and 
protect  the  mail,  but  how  many  of  them?  May 
you  take  an  agent  or  guard  free  of  loll?  The 
necessity  for  each  of  these  is  in  the  same  degree 
with  the  necessity  of  passengers — lK)th  tend  to 
the  security  of  the  mail;  but  it  is  possible  that 
it  may  "go  safely  without  either,  and  [*7U8 
Ijoth  or  neither  should  Ikj  exempt  fn)m  toll. 

Such  was  clearly  the  understanding  at.  and 
long  after,  the  date  of  the  contract.  The  agreed 
cHfe  shows  that  Ohio  permitted,  and  still  |>er- 
mils.  one  daily  line  of  mail  coaches  to  go,  with 
its  passengers,  toll  free.  There  was.  therefore, 
a  perfect  understanfUng  as  to  what  wjis  carried, 
and  should  continue  to  be  carried,  in  the  mail 
coach,  and  partake  of  its  exemption.  Btit  the 
Stale  now  claims  to  limit  this  exemption  to  the 
passengers  in  one  daily  line  of  iimil  coaches, 
and  to  charge  toll  on  those  trans|>orted  in  the 
second  daily  line.  I  think  there  is  nothing  to 
warrant  this  limitation.  It  is  true,  that  at  the 
lime  of  making  the  contract  the  mail  was  car- 
rietl  in  one  daily  line  of  coaches,  but  there  is 
nothing  in  the  contract  to  limit  it  to;  that  but, 
on  the  contrar}'.  it  must  have  been  within  the 
contemplation  of  the  parlies  that  the  number  of 
lines  should  be  increased  according  to  the  wants 
of  the  country  and  the  convenience  of  the  de- 
partment. This,  also,  seems  to  Ik?  lulmitted; 
for  the  second  line  of  coaches  is  permitted  to 
pass  toll  free,  if  it  cjtrry  no  passengers.  Now, 
if  the  first  line  of  coaches  has  a  right,  under 
the  contract,  to  carry  its  pasm-ngers  toll  free, 
and  if  the  second  line  has  a  right  to  pass  toll 
free,  no  toll  can  be  charged  ujwn  it  for  its  i>as. 
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gengers,  for  they  are  pust  as  much  the  usual 
and  well  understood  mcidents  of  a  second,  a-s 
of  a  first  line  of  mail  coaches.  Toll,  therefore, 
can  \h;  charLri'd  upon  tlicui  only  were  the  mail 
i»  put  iuto  more  than  one  line  of  coaches  w rone:- 
fully,  for  the  purpose  of  avoiding  the  pay  meal 
of  toll  Wo  show  that  such  is  not  the  case 
here. 

8.  Bnt  I  contend,  also,  that  the  coach  carry- 

iug  the  Uniietl  States  mail,  upon  a  post  road 
established  by  law,  is  a  matter  over  which  a 
State  has  no  power  or  sovereignty,  and  which 
it  eunnot  by  law  burden  with  .my  toll  or  impo- 
sition whatk)evcr.  It  is  another  question,  how 
a  road,  which  is  the  property  of  a  State,  is  to 
he  mado  h  post  ro.id  ;  but  when  it  onre  Is  so, 
and  fairly  tl»e  property  of  the  United  8iate«, 
as  this  rmd  was.  and  is  to  that  extent  and  for 
that  purpose,  the  State  has  no  power  to  inter- 
fere with,  lay  burdens  upon,  or  prescribe  the 
manner  of  its  use.  The  mail  is  transported  im- 
der  a  law  of  Conirre*»s.  by  contracts  made  with 
the  PostmjiRtor-Geiierul.  For  ihc  convcuieuce 
of  the  public  and  the  security  of  the  miuls,  he 
requires  it  to  he'  carrii d  in  coaches  adapted  to 
the  tnins{x>rlutiuu  of  paiiji>eugcr8,  and  the  con- 
tracts could  not  be  executed  according  to  their 
spirit,  and  w  ith  due  regard  to  the  safety  of  the 
mails,  should  the  contractor  fail  to  provide  for 
the  transportation  of  ])assenger8.  The  com- 
pcnpation  paid  for  carrying  the  mail  is  lixed 
with  u  view  to  th&se  duties  and  conditions,  and 
any  tax  or  toll  levied  on  a  contractor  on  ac- 
count of  past^ngers,  by  so  much  lessens  his 
compensation,  or  it  compels  the  department  to 
increase  it  to  an  equivalent  amount.  Nay,  if 
such  toll  may  be  levied,  it  enables  a  Slate,  at 
pleasure,  to  prohit)il  the  transportation  of  pas- 
7  — st'nL;<Ts  ill        mail  eo:ieiies,  an<l  *t)ius  i 

take  away  its  greaie»L  safeguard,  in  lilie 
manner,  the  State  might  tax,  at  Its  toll  gates, 

even  to  pioliiitition.  a  L'uanl  passiiiLj  u;to[i  and 
with  the  coach  carrying  the  mail.  This  ca.^  , 
as  I  view  It,  falls  within  the  reasoning  of  the 

eonrl  in  J>'>'>'>inA  v.  Th*  < '■>mini9sioi^$  of  Eri> 
(Juunty  (iti  I'elers,  44«,  400>. 

The  transportation  of  the  United  States  mail 
is  a  s\it>stunl i ve  power  in  ('(HiLrres.K,  to  which 
thi-  e-ialtlishmeut  ut  pc»»t  roadi>,  Ihovigh  bpe 
cinily  ^^ranted  by  the  Constitution,  is  but  an 

inciilcnt;  fop  ii  enti  he  only  with  a  view  to  llie 
irauspoi  laliuri  u{  ihc  luuil  tiiut  Cougrej>e»  could 
use  the  power  to  establish  post  toads,  and  the 
passii^e  of  the  mail  in  the  coach  aloti;^  the  posl 
roud,  with  the  horn  s  whicli  move  it,  and  the 
drivers  who  guide,  and  tlie  passengers,  ■  or 
Innards  wiio  ptotecl  it  from  violation,  are,  to 
iKirrow  liie  l.iiiLMiagc  of  the  court,  m  .)fr('u[l<,rh 
V.  .Mil rif!o mi .  which  is  repeated  Ijy  (' h if  f  Just ic<' 
Marshall  in  UV.t//;//  v.  Tht  Citi/  <>/  (.linrl>:^(</n 
(2  Felcis,  40),  ■'  those  means  whi<:li  are  em- 
pJoyed  by  Cun^rress  to  carry  into  execution  the 
power  confern-d  on  I  hat  body  by  tlic  people  of 
lh«j  United  ^ilale:^,  "  and  "  the  attempt  to  use 
the  power  of  taxation,  '  or  the  levying  of  tolls 
"  f>n  thf  means  employed  by  tho  government 
of  the  Tnion  in  pnrsuiiiuc  of  (he  Constitution, 
is  itself  an  abuse,  becuu^e  it  is  the  usurpation  of 
a  power  which  the  pwple  of  a  stm^lc  Slate  eau- 
nol  ^;ive;"  for  "tho  States  have  no  |»wer.  by 
taxation  or  (ttherwise.  to  it'lard,  impede,  bur- 
dettt  ui'  in  uuy  uuuuwr  control  the  o{H>raiiou  of 
the  oonstitatiODal  laws  enacted  by  Congress  tp^ 


carry  into  execution  the  powen  vested  in  th* 
general  government." 
The  right  to  tax  these  contracts  forfhetnos- 

jiortation  of  the  mail  must  operate  upon  tiiL' 
contractors  before  they  make  their  bids,  sad 
thus  liave  a  senmble  eliect  upon  die  oootiaeu. 

If  this  power  be  allowed  to  exi^t  at  all.  in  tbis 
case  "  Its  extent  depends  upon  the  will  oC » 
distinct  government   1%  may  he  cwried  to  sa 

extent  \vliich  will  arrest  them  entirely." 
Mr.  8uiaym'$  argument  was  as  foliowi: 
Before  proceedinff  to  the  discussion  of  dteqatS' 

tion  arising  in  the  c-ax-.  I  r(  -t"'"^^"'']''  -  I'Jttil 
to  the  consideration  of  the  court  the  (oUowii^ 
preliminary  points; 

1.  The  Act  of  flie  Ledslalure  of  Ohio  of 
February  4,  18.il,  w  hich  lies  at  the  bottom 
this  controversy,  and  upon  which  it  most  b« 
determined,  is  a  local  State  law  and,  btin? 
such,  this  court,  in  giving  ii  h  cuuatnictioc, 
will  follow  the  decisions  of  the  highest  jiididtl 
tribunal  of  that  Slate.  (M/rA'w/.  v  A'./n/^'i 
Lesme,  ')  ("ranch,  '.V2 .  iVX"a  Lu.*k^(  \  W'lidiiU. 
9  Cranch.  NT;  M'ltihd  Aw.  i>xii{*f  v  Win*  I 
Wheat.,  279;  Shiftp  et  al.  v.  :  Hdr*  I 
Wheat  ,  316;  Gardner  v.  Collin*,  t  Petera. 

r.  -s.  v.  Morriaon,  A  Peters,  127;  Andtrmi  #< 
al.  V.  Griffin,  5  Peters.  151.) 

"  We  receive  the  construction  given  by  tb? 
courts  of  the  nation  as  the  true  sense  of  the  U*. 
and  feel  ourselves  no  mom  at  lilxrty  *to  [*730 
depart  from  that  construciiuu  than  to  depart 
from  the  words  of  the  statute.    On  this  pric- 
ciplo,  the  construction  given  by  this  court 
the  Constitution  and  laws  of  the  United  Siirr*| 
is  received  by  all  as  the  true  ctmsiruclion :  anl 
on  the  same  prinoiple,  the  construction  civta 
by  the  courts  of  the  several  States  to  ihelep-l 
lalive  acts  of  thoHe  Stales  is  n-oeivtd  4*  iJU*.. 
uule^  ilcoutUct  with  ih^  ije^jjlution,  Uws,^ 
treaties  of  the  United  Btalwi.??' 

■•  This  course  iis  founded  upon  the; 
supposed  U>  be uiuv«fiMitl9t*< 
Judicial  departineni  niVvvery  gov 

wlu  re  such  depariinenl  exists,  U  tlie 
prmie  organ  for  oooktruitig  the  legislative' 
of  that  ffOvenuMttk,^'  {Ebn^ndorf  v.  Tagltn 
nl.,  10  Wheat.,  152.) 

"  .Nor  k  it  n\wMim)',Mv  that  a  fixed  and.] 
oeived  oonstniotlOBOf  iNeir  rcspoctlve  kwj 
their  own  courts,  makes  in  fjict  a  part  Of 
.siiitule  law  of  Uic  country,  however 
doubt  the  propriety  of  that 
{Slu  lhi/ d  nl  V.  Gny]  11  WTieaL,  881.) 

2.  If  there  bo  doubt  in  the  minds  of  thie< 
to  the  proper  construction  of  Ihelfi 
of  183:,  that  don'  '  aIU  be  so 
sustain  the  claim  c»i       defendant  la  i 

"  The  i)re>»umption  must  aJwaya'  ho^l 
of  the  validity  of  lows,  if  the 
clearly  <iemonst«ited,"  {Qwoer  T, 
l)all.,14.) 

If  the  flrrit  of  thesr  r''  h.>  '  •  - 
determines  this  case,    i  .^4^ 
has  been  twice  decided  the 
judicature  of  t'l-  In  fpTi  f  .^^>: 

ant  in  error,    'i  hm  iirst  of  liuii«,,.-i.!< '  \.- 
madc  in  1S35,  by  the  Sopraaw  1^  m 
Slate,  sitting  in  bank  <'7^  -j 
Neil  rf-  Moore,  7  Ohio  R^j.^  i 
by  tiie  Supreme  Court  in  totlj^i-. 

Why  is  this  point       tfTrri'  l.  * 
Congress  assented  to      mA-^ ' 
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hut  thai  assent  was  given  without  limit  or 
qualification.  It  does  not  make  the  act  any  the 
l^N*  *'  the  act  of  the  Legislature  of  a  particular 
Mate" — nor  does  it  in  any  wise  change  the 
principles  upon  which  it  is  to  be  construed.  I 
am  unable  to  perceive  any  reason  why  its  con- 
struction shnuld  not  Im;  <letermined  hy  the  same 
lichts  which  are  applied  in  this  court  to  other 
Stale  enactments;  and  1  think  it  may  be  safely 
titirmcd  that  every  argument  advanced  in  the 
ftulhorities  cited,  to  sustain  the  principle  which 
they  decide,  applies  with  undiminished  force  in 
this  case. 

If  in  this  I  err.  if  these  two  solemn  decisions 
of  the  highest  judicial  tribunal  of  the  State 
liAve  not  s<  ttlcd  the  question,  then  I  rely  upon 
iht*  merits  of  the  cjuse. 

Before  considering  them,  it- is  proper  briefly 
to  advert  to  the  circumstances  under  which  the 
HKid  was  ceded  bvlhe  United  States  to  the  State 
of  Ohio. 

"  In  the  construction  of  the  statutory  or  local 
laws  of  a  State,  it  is  frequently  necessary  to 
riTur  to  the  history  and  situation  of  the 
ctMintrv,  in  order  to  ascertain  the  reason  as 
731*1  well  as  the  meaning  of  *many  of  the 
provisions  in  them,  to  enable  a  court  to  apply 
with  propriety  the  dififerent  rules  of  construing 
statutes."  (Prj-Jt/'/rt  V.  liroirdcr.  1  VVheat.,  115.) 

At  the  time  of  the  passage  of  the  Act  of  the 
Legislature  of  1831,  a  considerable  part  of  the 
rnad  in  Ohio  had  been  tinished  and  in  use  some 
lime.  It  was  rapidly  going  to  ruin.  The  gen- 
enil  government  made  no  appropriations,  and 
t/y»k  no  other  step  to  keep  it  in  repair.  There 
wiLs  no  prospect  of  any  such  provision  being 
made.  The  same  course  had  been  pursued  in 
regard  to  the  road  east  of  the  Ohio  Kiver,  ami 
large  sections  of  it  were  nearly  impassable. 
Under  these  circumstances,  the  State  of  Ohio 
i"nme  forward  and  projMised  to  take  charge  of 
hi-  road  within  her  limits,  and  keep  it  in  repair 
apon  the  terms  specified  in  the  act  referred  to. 
ngress  imme<.liately  assented,  and  the  State 
..reupon  tfK)k  charge  of  the  road.  This  act 
provided  for  a  lo»in  of  money  to  the  road  fund. 
Such  loans  have  been  frequently  made  since 
for  repairs:  and  notwithstanding  that  the  tolls 
luive  been  repeatedly  extended  and  enlarged, 
both  as  to  objects  anil  rates,  the  road  is  at  this 
time  largcrly  in  debt.  an<l  yet  needs  constant  and 
iATge  repairs.  With  all  the  tolls  now  levied 
upon  it,  including  the  important  item  in  ccm- 
imversv  in  this  suit,  the  road  is  a  lieavy  burden 
to  the  ^tate,  and  has  required  and  still  requires 
onremitttKl  vigilance  and  effort  to  prevent  it 
from  becoming  an  entire  ruin. 

Tneatinglhe  question  under  consideration  as 
«n  open  one.  I  lay  down  two  propositions: 

Isl.  That  the  State  has  as  broad  a  right  to 
lew  and  collect  tolls  upon  this  road,  as  if  it 
had  been  c«justructcd  by  her.  without  the  United 
SuteB  having  been  in  any  wis<-  connected  with 
it;  sobject.  however,  to  this  perjK'tual  and 
■  nly  restriction — that  the  whole  amount  col- 
led shall  be  neither  more  nor  less  than  suf- 
ucieot  to  meet  the  costs  and  charges,  direct 
ud  incidental,  of  keeping  the  road  in  repair. 
2d-  That  the  levying  of  toll  upon  passengers 
I  in  mail  c«>aches  is  not  in  conflict  with 
,1    1;^  in  the  Ith  section  of  the  Act  of 
l«81^'*tbat  no  toll  shall  be  collected  for  the 
pHMge  of  any  stage  or  coach  conveying  the 
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United  States  mail,  or  horses  bearing  the 
same." 

If  the  first  of  these  propositions  be  sound,  the 
second  is  not  material  in  this  case.  I  rely, 
however,  confidently  upon  both. 

1.  As  to  the  first  proposition. 

It  has  been  shown  already  that  CVmgress 
consented  unqualifiedly  to  all  the  provisions  of 
Uie  Act  of  the  Legislature  of  Februaiy  4, 1831. 

For  the  sake  of  clearness  and  continuity  of 
view,  at  the  ha/ard  of  being  tedious,  I  will 
here  again  quote  the  15th  section  of  that  act. 
It  is  the  turning  point  of  this  case. 

"  Sec.  15.  That  it  shall  be  lawful  for  the 
General  Assembly  at  any  future  session  there- 
of, without  the  assent  of  Congress,  to  change, 
•alter,  or  amend  this  act,  provided  the  [*7IJ2 
same  shall  not  be  so  changed,  alterecl  or 
amended,  as  to  reduce  or  increase  the  rates  «)f 
toll  hereby  established,  l)elow  or  above  a  sum 
necessary  to  defray  the  e-xpenses  incident  to  the 
preservation  and  repair  of  said  road,  to  the 
erection  of  gales  and  loll  houses  thereon,  and 
for  the  payment  of  the  fees  or  salaries  of  the 
superintendent,  the  collectors  of  tolls,  and  of 
such  other  agents  as  may  be  neceasarily  em- 
ployed in  the  preservation  and  repair  of  the 
same,  according  to  the  true  intent  and  meaning 
of  this  act." 
First.  The  power  "to  change,  alter,  or  amend," 
is  given  in  the  broadest  language.  What  is  the 
restriction?  Simply  that  "the  rates  of  toll" 
thereby  established  shall  not  be  reduced  or  in- 
creasea  "  below  or  above  a  sum  necessary  "  for 
the  preservation  and  repair  of  the  road.  This 
is  the  orily  restriction  upon  the  power  of  the 
State.  The  object  of  both  {mrtics  was  to  pre- 
serve the  road.  Congress  asked  no  guaranty 
beyond  this,  and  the  State  gave  none.  To 
secure  the  preservation  of  the  road,  and  at  the 
same  time  to  get  rid  of  the  burden,  was  the 
inducement  to  the  general  government.  To 
prevent  the  destruction  of  the  road,  and  to  pro 
vide  the  means  of  preserving  it,  from  the  road 
itself,  was  the  purpose  of  the  State. 

Such  l)eing  the  only  re-striction  upon  the 
power  of  the  State,  whenever  any  act  is  done 
by  her,  the  validity  of  which  is  questioned,  the 
true  mo<le  of  arriving  at  a  .sound  conclusion, 
is  to  inquire  whether  it  is  within  this  restriction. 
If  it  Ixj  not,  however  unwise  or  ini]>olitic  it 
may  be,  it  is  as  valid  as  any  other  act  of  the 
State. 

Since  the  passage  of  the  Act  of  1831,  various 
objects,  not  entunerated  in  it,  have  been  sub- 
jected to  toll;  but  it  is  admitted  in  the  agreed 
facts,  that  the  "rates"  of  all  the  tolls  are 
neither  alxive  nor  below  the  sum  prescribed  in 
the  act.  Passengers  in  one  of  the  lines  of 
mail  coaches  are  a  part  of  these  objects.  Are 
thev  within  this  restriction  ?  Supjxwe  the  staces 
anti  horses  carrying  the  mail  had  in  like  uum- 
ner  been  embraced  in  these  objects,  and  sub 
jected  to  toll,  as  upon  other  turnpike  roa«l8; 
how  could  they  be  said  to  Ik;  within  a  restric- 
tion, which  does  not  allude  to  them  in  the  most 
distant  manner,  and  which  relates  to  a  wholly 
different  subject? 

1 1  may  jxMisibly  be  contended  that  the  provi.^o 
in  this  section  is  confined  to  the  rates  of  toll 
upon  the  objects  enumeraittni  in  that  act.  If 
it  be  so,  it  is  immaterial  in  this  case.  The 
lolls  in  that  act  have  been  repeatedly  increjised, 
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but  never  reduced.   If  this  (instruction  be 

adopted,  then  the  HLjreetl  fact,  that  ull  the  tolls 
(iociuding  tboflc  upon  new  objects)  are  neither 
**  below  nor  abore*^  the  sum  reqidnd  to  be  col- 
lected 18  an  immaterial  matter.  Whichever 
construction  be  adopted,  it  is  dear  that  levying 
toll  upon  an  object  not  subjected  to  toll  by  the 
Act  of  IKU  is  not  within  this  restriction. 

The  literal  meaning  of  this  proviso  may  pos- 
siblv  be  as  suggested,  but  a  few  words  will  be 
fttilTich-nf  tn  show  thnt  such  is  not  the  proper 
cutiBtruction.  if  it  wt  ru,  this  ahf^urd  coni»e- 
733*]  quence  wouhi  follow,  *the  State  may 
rnt^e  tlie  tolls  upon  the  objects  8pecirK'<l  in  the 
uct  so  lii^li  ah  to  yield  a  sum  sufficient  to  keep 
the  road  in  repfttr;  and  in  athiition,  levy  any 
amount  of  tolls  upon  other  objects,  and  apply 
it  to  oilier  purposes. 

To  inslHt  upon  such  a  constniction,  would  be 
about  as  rational  as  lor  the  defendant  in  error 
to  contend  that  coaches  carry in^r  a  part  of  the 
mail  are  not  within  tlie  terms  and  meanhiL:  "f 
the  clause  exempting  from  toll  coaches  carrying 
the  mail. 

If  we  look  beyond  the  letter  of  tin  [>n  ivi-.o 
to  the  context  of  the  act,  no  doubt  can  remain 
as  to  Its  true  meaning.  Either  eonstrtiction, 
however,  affects  the  defendant  in  .  rr  r  aliko 
and  suits  equally  with  the  views  here  presented. 

After  this  examinatfon  of  the  subject,  can  it 
be  donb?K.d  that  it  was  the  intention  of  l  oth 
parties,  when  the  Acts  of  1831  were  passed, 
tliat  the  State  should  have  all  the  power  claimed 
for  it  in  this  proposition,  subject  only  to  the 
restriction  mentioned. 

Seoood.  The  Act  of  February  4,  1881.  con- 
tain.'* a  pro%'iso.  at  the  end  of  ihv  Ist  section, 
and  two  al  the  close  of  the  4th  section,  to 
which,  in  connection,  I  desfie  to  call  the  attan- 
lion  of  the  court. 

The  first  provides  that  the  number  of  gates 
on  the  road  shall  not  exoeed  one  for  every 
twenty  miles. 

Hie  second  exempts  from  toll  persons  passing 
to  or  from  j)uhne  worship;  or  to  or  from  musters; 
or  to  or  from  their  common  business  ou  their 
farms  or  woodlands;  or  to  or  from  a  funeral; 
or  to  or  from  a  mill ;  or  to  or  from  their  common 
places  of  trading,  or  market,  including  their 
carriage  and  hones,  or  oxen  drawing  the 
same. 

The  third  exempts  from  toll  any  stage  or 
coach  conveying  the  mail  of  the  United  Btslee, 
and  tlu;  hontes  drawing  the  ^rlTTl(';  any  wnpon 
or  carriage  laden  with  the  property  of  the 
United  States;  any  cavalry  or  other  troops  of  the 
United  States;  arms  or  military  stores  Iwlongini; 
to  the  United  States;  arms  or  niiliiury  niorvs 
belonging  to  any  of  the  Btates,  or  to  any  person 
on  duty  in  the  military  serviee  of  the  t'mted 
Slates,  or  of  the  mililia  of  any  of  the  Stales. 

All  these  provisos  stand  upon  the  same  foot- 
ing. They  are  alike  obligatory  as  to  duxation 
and  inviolability. 

If  tlie  State  can  "alter,  amend,  or  change  " 
any  of  them,  she  can  do  all.  She  can  abro^tfe 
all  or  none.  All  or  none  were  intended  to  be 
perpetual  and  unulteraMe. 

The  State  has  found  it  necessary,  besides  in- 
creasing the  rates  of  toll,  to  Incresse  the  num- 
ber of  t:afes  There  are  gates  now  every  ten 
miles,  and,  in  some  instances,  "half  gates" 
at  the  end  of  ll?e  miles. 


She  has  abrogated  the  exemption  from  toll 

in  fav(-:T  of  tlio-c  .Lnjiiii.'  to  mill,  nuwlce^  and 
their  common  places  of  trading. 
She  has  abrogsled  nearly  all  the  ether  exenp 

lions. 

That  in  favor  of  mail  coaches  and  horse*  b 
one  of  the  few  left 

♦Wns  it  !i  violation  of  the  Act  of  '  •734 
to^rtx:l  these  K^^tes,  and  abrogate  Ihvanc  exemp^ 
tions?  Was  it  within  the  res&lction  oootoined  ^ 

in  the  15th  section? 

Have  not  all  tho^e  passing  the  additional 
gates,  and  all  those  going  to  mill,  or 
Uieir  usual  places  of  iradinff.  mtirh  nv^r*- 
ground  for  complaint  than  the  pluintifT^ 
error? 

Can  they  re^i^^t  the  payment  of  the  new  lolla, 
iuipos-ed  upon  lliem? 

11  the  State  had  a  right  to  make  tbo^n 
changes  in  the  Act  of  1881,  and  to  abrogattt 
these  exemptions,  has  she  not  the  same  right  to 
abropite  the  remaining  exem[iii  >li  to  mail 
coaches,  whenever  she  may  think  proper  lo  do. 
sot  Wherein  lies  the  Werenoe,  nno  haw  w 
the  caries  distinguished? 

It  will  be  observed  that  these  exemptioo« 
contidn  no  words  of  perpetuity. 

Tfie  p;irT  of  the  statute  which  confuin-  'hn  > 
is  separated  from  the  part  containing  the  power 
to  alter  and  amend  and  restrictiastt  br  t^  in- 
tervening sections,  which  are  wholly  silent 
upon  the  subject. 

If  it  had  been  the  intention  of  UmLecinlaturs 
that  thifi  exemption  fi*;  to  niMi!  coaches  and 
horses  should  be  (KTjM'tuai,  would  there  n(4' 
have  been  added,  at  the  end  of  the  15th  sectioD, 
after  the  other  per[)etual  restriction  wliidl  ^ 
contains,  a  clause  like  this: 

"  And  provided,  also.  That  no  toll  shall  ever 
be  collected  from  any  stage  coach  carr^'ing  the 
mail  of  the  United  States,  nor  from  tlie  honxrS 
drawing  ihe  same?" 

Nothing  of  this  kind  is  to  be  found  in  anj 
part  of  the  ad. 

T  think  thew  Tiewt  follj  wittsin  the  flnt 
proposition. 

2.  As  to  ^e  seomid  propositioo. 

Tlu  [ground  upon  which  the  plaintiffs  in  er- 
ror mainly  rely,  is,  I  understand,  that  paasea- 
gers  conveyed  In  ooachca  carrying  the  mail* 
are  within  the  proviso  of  the  fourth  section  of 
the  Act  of  itjUl,  which  exempts  the  coach  and 
hovses  from  toU,  and  consequently  thnt  eoc^ 
passengers  are  exempted  a1sr>. 

If  this  were  so.  I  think  1  have  shown  that  it 
was  in  the  power  of  the  Legislature  at  an^ 
time  to  abrogate  all  or  any  part  of  this  «  xfmp^ 
lion,  and  if  it  were  necei#>ary,  I  might  Mifely 
contend  that  as  respeola  io^  passengers  the 
Legislature  has  done  so. 

But  1  rely  contidently  upon  the  nroixKuiiuu 
that  such  pesHOgen  an  not  within  this  ex- 
emption. 

In  the  year  1835.  the  Supreme  Court  of  Ohio, 
in  bank,  in  a  case  iit'twin  n  the  siime  ivunifs  (ad 
vertod  to  elaewh<are  in  this  argument  in  anolber 
oonnectlon),  d^Tered  the  fouowing  imnwiesows 
judgment  upon  this  point: 

"  First,  then,  is  the  Act  of  the  Qeoerml  A» 
sembly  imposing  this  toll.  unconstitntionalT  Or. 
in  other  wortis.  ih  it  a  tax  on  the  coach  ii~  !f 
calculated  in  its  consequences  to  impede  or  ub 
stnict  the  oonveyanoe  of  the  Unfted  Steiep 
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mjiil?  We  hold  tlie  negative.    The  coach,  the 
the  drivers,  ana  the  proprietors  are  cx- 
736*1  erupted  in  *expres8  terms.     But  it  is 
ttifi  that  oontnurts  for  tlie  transportation  of  flie 
mail  were  ma<le  in  reference  to  the  conveyanee 
of  pM8engi>r8.    Such  nmv  liave  been  the  caHC. 
The  Postmaster  Qeneral  is  not  authorized, 
however,  to  make  any  contract  exempting  pas- 
vngen*,  either  m  cojiches  or  on  foot,  from  the 
jMjment  of  toll.  Ui8  contracts  can  extend  only 
tn  the  mail,  and  the  mode  of  its  conveyance. 
Tlif  dt-ft  Mdant.'^  have  the  right  to  the  road  se- 
cured to  them  by  the  actfi  of  Congress,  and  of 
Oe  Aaiembly,  free  lh>m  toll,  for  such  carriages, 
liorseji.  and  attendants,  as  may  Ik>  necessary  to 
(liable  them  fully  to  comply  with  their  con- 
tracts;  bat  when  they  attempt  to  go  beyond 
thi^-.and  n  'iort  to  means  to  increase  their  profits. 
Dot  necesearily  connected  with  their  contracts] 
thfy.  Nice  othen,  are  rightfally  subjected  to  the 
iE<^»nvpnience  of  paving  the  toll,  wliich  the 
convenience  of  a£oo<i  road  imposes. 

•'The  proposition  cannot,  we  think,  be  main 
tained.  that  passengers  are  necessary  for  the 
CQovejance  of  the  mail,  and  if  they  are  not,  a 
tax  00  them  la  in  no  li|^t  In  which  the  subject 
can  be  newed  a  tax  on  the  coach  itself,  nor 
'^iculate<l.  in  it**  consetjueuces,  to  Impede  or 
■  bvtruct  the  transportation  of  the  mail.  (^at« 
O/iiov.  Xetl  d-  ,  7  Ohio  Hep..  1.33.) 

This  opmion  was  adhered  to  and  deliberately 
ifBrmed  in  the  case  at  bar.  The  reasoning  of 
\h-  ronrf  s^ems  to  me  to  be  conclusive.  It  eov 
ers  the  whole  ground  of  the  objections  urged 
\iS  the  plaintiffs  in  error.  Further  discusnon 
CTin  add  little  to  its  force.  I  should  not  fear  to 
rest  this  part  of  the  case  entirely  upon  it.  The 
proposition  which  it  maintains,  however,  as- 
«iiled.  requin-s,  I  think,  little  etTorf  ff>  support 
it  It  'H'em.s  to  me  to  l>e  such,  us  aJniost  to  pre 
aeitone  of  those  cases  in  which  "theUrotb  is 
discoverable  by  its  own  light,  without  the  aid 
<rf  trijument. 

This  toll  is  levied,  not  upon  the  plafntiffs  in 
•^rrnr,  but  upon  the  passengers  conveyed  in 
tlieir  coa<'ht'S.  If  those  from  whom  it  is  exacted 
pHj  it.  surely  it  is  no  burden  upon  those  who 
coovej*  them.  The  latter  are  not  compelled  to 
|»y  it,  unless  they  assume  it.  Stripped  oi  all 
circumlocution,  rlie  language  of  the  plaintiffs 
ia  error  is.in  eilect.this :  Allow  us  to  receive  this 
ton.  instead  of  the  State,  and  the  mail  will  be 
carried  at  leas  cost  to  the  Poslofflce  Depart- 
ment The  same  reasoning  upon  which  tliey 
n.'ly,  wonid  apply  e<jually  to  everything  else 
they  may  choose  to  carry  in  their  miiil  coaches, 
or.  indeed,  in  any  other  vehicle  in  which  they 
may  carry  a  part  of  the  mail,  with  the  sanction 
of  the  Pfistru.i^tt  r  (  Jeneral.  The  answer  is,  that 
thanneral  government  baa  not  asked,  and  that 
iw  Btete  had  not  conceded  any  sneh  exemption. 
I  do  not  M-e  l»iit  that  the  ^'aww  argument  WOUld 
app^  with  equal  force  to  any  other  toll  col 
hena  m  the  road.  Give  to  the  plaintiff^  in 
error  .any  otlicr  toll,  and  undoul)tedly  they 
would  carry  the  uuul  at  so  much  leas  cost  tib 
fkt  mwiiuient.  The  circle  of  this  ar^ment 
wide  enough  to  inr-ludi-  every  toll  levied  upon 
the  rt»ad.  If  we  depart  *from  the  con- 
of  this  exemption,  contended  for  by 
d<  r<  ndrtnt  in  erroT,  where  ahall  the  depart- 
Umited; 

MlofthaCegishitiueof  Ohio  pro- 


vides that  '•  all  lioats  ■  belonging  to  the  United 
States  "  shall  Ih'  permitted  to  navigate  either  of 
the  canals  of  this  State  free  from  the  payment 
of  tolls."  (38  Ohio  Laws,  87. )  Does  this  ex- 
emption of  the  boat  from  toll  exempt  from  toll 
also  the  lading  upon  it  belonging  to  private  in- 
dividuals? If  the  exemption  of  the  coach  ex- 
empts the  passengers,  why  does  not  the  exemp- 
tion of  the  boat  also  exempt  the  lading? 

Before  and  at  the  time  of  the  passage  of  the 
Act  of  1881,  it  was  no  more  "  usual"  to  convey 
pa.s.s*'ngerfl  in  mail  coaches  on  the  Naticmal 
lioad.  than  it  was  before  and  at  the  time  of  the 
pa.s8age  of  this  law,  to  transport  hidtnj^in  boats 
upon  the  canal.  '"Tf  not  necessary,  it  is  u•^c- 
ful"  in  the  same  manner.  Were  the  boat  re- 
moved, by  contract,  from  point  to  point,  upon 
the  canal,  the  exemption  of  the  lading  would  as 
much  lessen  the  cost  of  the  removal  of  the  boat, 
as  the  exemption  of  the  passengers  would  lessen 
the  cost  of  the  transportation  of  the  mail.  Were 
the  boat  a  mail  boat,  the  exemption  of  the  hid- 
ing would  be  mnch  more  Important  to  the 
United  States  than  the  exemption  of  passen- 
gers as  claimed  in  this  case.  Lading  is  as 
closely  associated  with  the  idea  of  a  boat  upon 
the  canal,  as  pa.s."5engcr8  are  with  that  of  a  mail 
coach  on  the  National  Koad.  The  term  "boat" 
as  much  includes  lading,  as  the  term  "  mail 
coacir'  does  pawngers.  I  am  aware  of  no  fit- 
gument  applicable  to  one,  that  docs  not  apply 
equally  to  the  other.  In  my  apprebendon  the 
parallel  is  perfect. 

To  insist  seriously  that  the  exemption  of  the 
boat  exempts  Uie  lading,  would  probably  be 
deemed  hy  all  a  gross  absurdity.  Does  not  this 
claim  of  the  plaintiffs  in  error,  by  the  clearu>t 
analogy,  embrace  that  case  and  lead  to  thia  re- 
sult? 

A  pn)posilion  leading  to  a  consequence  so 
alMurd.  must,  iL^^elf.  necessarily  be  unsound. 

It  will  \k'  ol)served  that  the  decision  of  the 
Supreme  Court  in  183r)  waa  made  before  tlie 
plaintiffs  in  error  enterwl  into  the  contract  with 
the  Po.stmaster  General, which  was  in  existence 
when  this  cause  of  action  arose.  That  contract 
was  made  and  this  liability  incurred,  of  course, 
with  full  knowledge  of  that  decision. 

It  will  also  Ix;  observed  that  the  objection  to 
the  toll  in  question  does  not  come  from  the 
general  government,  which  is  said  to  be  ag- 
grieved, nor  from  thcxse  upon  whom  the  toll  w 
laid,  but  from  .the  mail  ontractors,  who  have 
voluntarily  assimied  a  vicarious  responsibility 
for  their  pa.s.sengers,  and  patrfoUcally  seek  in 
this  suit.  un)>idden,  to  vindicate  the  violated 
rights  of  the  United  States. 

Upon  what  consideration  this  is  done,  it  is 
not  material  to  inquire. 

Since  the  foregoing  was  written,  I  have  seen 
the  argument  of  the  plaintiffs  in  error.  It  ren 
dei-s  a  few  additional  remarks  neces.s}iry. 

*4t  is  not  denied  that  it  was  within'[*7B7 
the  power  of  Congress  to  surrender  the  mad  to 
the  State  upon  any  terms  that  might  Ih*  agreed 
upon.  The  whole  question  is,  what  were  the 
lermsT  They  are  to  be  found  in  the  ISth  sec- 
tion ofthe  .XctoflRHl.  There  is  the  "contract." 
The  power  to  "alter,  change,  and  amend,"  is 
(as  before  remarked)  unlimited  by  "any  quali- 
fication," except  as  to  till-  amount  to  he  col- 
lected. Mr.  Kwing'*  argument  would  change 
the  contract,  and  impose  a  condition  which  la 
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contrary  both  to  the  tenm  and  implication  of 
the  ftg^reement.    In  otder  to  warmnt  his  con- 

Btruction  of  this  act.  it  would  hp  nrcfs.-arv  (hr 
BuggeNted  in  the  preceiiing  argument)  lo  "difi 
locate"  the  proviso  upon  whidi  he  relies  from 
its  place  in  the  -Ith  »»ection,  and,  tlini>;tintr  it 
over  the  ten  intervening  scction.s,  ititerpoiale  it 
as  a  second  provi(v>  at  the  end  of  the  10th  sec- 
tion. Otherwisp,  \t  i««  clpjir  tliiif  tlic  rnnstnic- 
tion  for  whicli  he  conteudh  is  hotii  ^laiumatic- 
ally  iiiiil  logically  incorrect.  It  is  only  by  con- 
fusing till  SI-  provisos  together,  and  U^ins:  sight 
of  their  dilTerent  and  relative  places  iu  tlie  con- 
text, that  any  doubt  can  arise  on  this  point. 

It  is  admitted  that  it  was  competent  for  the 
State  to  abrogate  all  the  exemptions  contained 
in  the  4th  section,  except  that  relatmg  to  mail 
coaches.  The  distinction  attempted  to  be  es- 
tablished between  that  and  those  which  pre- 
cede it,  is  unwarranted  by  any  principle  of 
construction  with  which  I  am  acquainted.  They 
stand  upon  the  same  footing,  and  are  all  alike 
alterable  and  wnalfcrablf. 

When  the  Act  of  1(521  was  passed,  the  Lee- 
ialatore  obviously  believed  that  the  road,  with 
all  the  cxcm})tlon><  sjvfifled  in  the  411;  r  r-inn. 
would  yield  a  sum  i^ulbcient  for  its  pi  tserva 
tion.  But  as  the  experiment  was  an  untried 
one.  the  State  was  willing  to  bind  herself  hy  no 
restriction  whatever,  but  that  tlie  bum  culki  ltd 
should  lie  neither  more  nor  less  than  sufficient 
to  kcfp  tlie  road  in  repnir.  Her  experience  has 
shown  the  wisdom  of  this  caution. 

The  Act  of  February  6th,  1887.  impases  a 
toll  at  each  gtite,  of  three  cent^,  upon  the  pris- 
sengt-rs  iu  question.  The  Act  of  Mareh  l!Hh, 
1838,  authori7x?3  the  Board  of  Public  Works  to 
"revise"  the  rales  of  all  the  tolls — "to  be  paid 
bv  persons  passing  on,  or  using,  the  National 
Koa<i."  In  the  exerei.se  of  this  power  tlie  boanl 
has  raised  the  toU  to  controversy  from  three  to 
ten  cents.  Tt  is  admitted  that  they  have  not 
tranf-ec  nded  the  limitation  contained  in  the  15fh 
section  of  the  Act  of  1^1.  Their  action,  then. 
Is  "according  to  the  true  intent  and  mean- 
ing of  t!).'  Act  of  February  4th,  ISin."  Tlu 
Legislature  used  Uie  language  just  quoted  in 
the  Act  of  1888.  obviotuly  with  a  view  to  the 
restriction  cont.iined  in  the  15th  8e<!tion  of  the 
Act  of  18^^1.  laid  not,  as  intimated  in  argument 
of  the  phiiniiff  In  error,  for  the  purpose  of 
subniittini^  tiip  qup«tion  to  the  hr>ard,  n<5  nn 
opi'n  one — wiietlur  the  .\ct  of  permitted 
sui  h  a  toll  to  he  exacted.  That  question  had 
been  determined  hy  hotli  tlie  LeLrisdnlnrr  and 
the  Supreme  tJourt.  The  duly  devolved  up«>u 
788*j  the  board  *was,  to  ''revise,"  upon  the 
principles  indicated,  the  pre-exi.sting  tolls. 

It  is  mid  that  the  Slate  still  exempts  from  toll 
the  two  lines  of  mail  coaches,  and  tiie  pas- 
sengers  conveyed  in  one  of  them. 

ThfB  Is  true;  and  the  exemption  is  practically 
larger  aiicl  more  injurious  to  ihe  fund  uri^in^ 
from  the  road,  than  it  was  when  the  Act  of 
1881  took  effect.  Then,  the  exemption  was  con- 
fined to  one  line  of  r  oaches  and  the  pas.-engers 
conveyed  in  it.  How  long  the  Stale  will  be 
able  to  continue  this  exemption  In  Its  present 
extent,  will  depend  upon  the  amount  of  expen 
diture  necessary  to  keep  the  road  in  repair. 
She  is  bound  by  her  contract  with  the  United 
States  to  colleet  fhi<<  amount.  The  sum  onn- 
stanily  increases  as  the  road  becomes  more 


worn.   Her  forbearance  during  the  few  years 
whidi  has  elapsed  since  she  tora  charge  of  Ihe  ' 

road,  can  surely  nfTord  no  argument  iissia«t 
any  right  to  which  she  is.  entitled  under  a  fair 
constniction  of  the  act  of  cession. 
Tr  is  said.  also,  that  this  road  "is  a  post  road 

e.'<tal>lishe<i  by  law." 

Admitting  this  to  be  so.  in  my  view  of  the 
subject  it  does  not  uir<*ct  the  qui'j^tion  under 
consideration.  But  the  assumption  is  erroneoiyi, 
Congress  has  designated  the  pf  int*  where  p<xsr 
offices  shall  Ih^  estubli.Hhed,  and  directed  thi 
mail  to  be  conveye<l  to  them;  bill  the  road  h 
not  specified  upon  which  It  shall  be  conveynl. 
This,  then,  is  no  more  "a  post  road  establisboil 
by  law"  than  any  other  road  over  which  tlw 
mail  is  carried.    Indeed,  the  power  toestabli'^l 

Cost  roads,  it  is  said,  has  never  been  exercii^  <1 
y  Congress  In  any  fnirtance.  (8  8torv*«  Ooo^  .. 
43.) 

Whenever  Uiis  power  shall  be  exercised  dih<  r 
as  respects  State  roads  already  existintr,  or  thof^i 
to  he  con.strueteil  for  tlial  ]->ur]><w.-  },y  the  gen- 
eral government,  a  host  of  new  and  most  diffi 
cult  questions  will  at  once  arise  hetwe?>n  ih^; 
several  States  and  the  UnitH  St:tfe>  A  glnntu 
at  Ihe  learued  work  referred  to  wiii  .«.liuw  them. 
It  is  unnecessary  to  consider  any  of  tlieni  htTf . 

Tins  not  being  a  post  roati  est«bli«bed  by 
law,  the  argument  founded  upon  thnt  aKsump- 
tion  falls  to  the  ground. 

Tt  may,  however.  contended,  that  this  and 
all  other  road»  uiKiu  whith  the  mail  is  conveyeil 
arc  established  as  post  roads  by  necessary  im- 
])lication  from  the  acts  of  Congrefs  ostablishin* 
posloftlccs  upon  them,  and  directing  the  nuiil 
to  l>c  conveyed  to  such  offices. 

If  so,  the  answer  is  obvious.  If  the  VnilM 
States  buy  In  the  projierty  of  a  debtor  in  sati 

i  faction  of  a  judirmt nt.  sui  li  property  is  still 
liable  to  taxation  by  the  State.  A  branch  (  f 
the  Bank  of  the  United  States  was  not  liable  nar 
h<-  taxed,  hut  the  n  ;d  ei^tate  held  by  the  haolE, 

1  which  the  branch  occupied,  was  so  liable. 

I  It  has  never  bera  questioned  that  the  coaches 
and  hors(>^  bolonfiTne  to  the  contrirtor.  wbicL 
he  uses  in  the  transportation  of  Ihemnil.  ari 
liable  to  taxation  by  the  State,  like  aAl  oilKr 
individual  property.  *and  if  the  ron  [*73i) 
tractor  convey  the  mail  \i\Hm  a  turnpike  <•» 
which  tolls  are  collected,  he  is  liable  to  the 
same  tolls  as  other  person^  The  power  to  levy 
such  taxes  and  collect  siu  h  ioiIh,  is  within  tb»- 
exceptions  distinctly  recognized  in  all  the  oi>e' 
decided  by  this  court  in  which  this  subject  h.v- 
been  considered,  (4  \Yhiat..  316;  9  Wheat , 
807;  IS  Wheat.,  186;  2  Petem.  48;  16  Peten^ 
442.) 

The  argument  upon  the  other  side  is  bmad 
enough  to  maintain  the  proposition,  that  such 
coaches  and  horses  are  exempted  both  from  tax- 
ation and  toll. 

Whenever  tlic  ur'nend  l'' 'veroment  \wc»  ihr 
instrumentality  of  private  means  to  tSlcd  it* 
objects,  such  means  are  liable  to  taxation  or 
to!!,  .'»s  the  case  may  l)e.  to  tlie  s nine  extent  »' 
j  if  they  were  employed  in  the  businc«s  ol  pti 
ivate  individuals.   This  reaMining  applka 
'  murh  to  this  roail  asffiany  other;  ann  tbr< 
I  must  ncces-sarily  turn  u|H»n  oUier  i)oi'it5. 
I    It  is  strenuously  contended  that  the  ei 
'  tion  of  the  coaches  and  hoiM'>  fr«  m  toll  i 
I  also  the  pas6eugers  as  an  "incident." 

HOWABD  8. 
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li  will  be  readily  perceived  by  the  court,  that 
if  the  argument  of  the  defendant  in  error  fail 

•  to  all  other  points,  yet,  "unloss  the  plaintiff  in 
tm>r  succeed  in  maintaining  this  proposition, 
\be  jud^cnt  below  must  be  afflrmed. 

If  my  ret olli  ction  serves  me  correctly,  it  is 
not  maav  j«iars  since  the  transportation  of  pas- 
mugm  in  the  nKiil  lines,  on  the  great  routes, 
wa?<rrrnrly  restricted,  if  not  entirely  prohibited, 
by  the  hwttl  of  the  PosLofiice  Department. 
I>oei  lie  contract  for  the  conveyance  of  pas- 
senr"  rv?  I<  that  a  matter  about  which  the  gov- 
rriiuivut  concej-ns  itself?  The  letter  of  tlic  Post- 
master General  in  tliis  case  sets  up  no  such 
ilsiim  :t>  is  in-.i.-ted  upon  by  the  pliiinlitl  in  er 
ror,  nud  luauifthLs  no  interest  in  llie  subject. 

It  has  been  held  bv  this  court,  tlMlt  a  branch 
of  the  Bank  of  the  I'nited  States  was  not  liable 
t<»  taxation  by  a  Slate,  but  tlmt  the  stock  iu 
the  bank,  held  by  a  citizen  of  thjB  State,  was, 
(4  Whi^at.,  316.)  Was  not  the  argument  for 
the  exemption  of  the  stock  in  that  case  much 
stronger  than  llie  argument  for  the  exemption 
of  the  pttssensers  here?  The  analogy  is  too  ob- 
vious to  need  comment.  If  the  right  claimed 
to  collt  et  toll  from  passengers  be  sustained,  it 
is  apprehended  that  "the  btate  might  tax  at  its 
ton  gates,  even  to  prohibition,  a  j^uard  passing 
upon  a  coac  h  ciirryini:  tlie  mail/  The  connec- 
tion betwetui  the  nuui  and  the  coach,  horses, 
dtirer,  and  guard,  is  certainly  very  different 
frt)ra  that  which  sub-^iMs  between  the  mail  and 
the  pa«»engcrs.  Ho  right  has  been  a»«eited  by 
the  Legislature  to  collect  toll  from  the  proper 
iocidt'Dls  of  the  mail  upon  lhi>^  road.  When 
<uch  u  ca^  8hall  occur,  it  will  be  early  enough 
Ui  adjudicate  ujM>n  It.  The  question  in  this 
c:u«  Ls  a  very  different  one.  It  relates  solely  to 
pttttdengen. 

Fur  a  fuller  examination  ot  this  point,  I  refer 

to  the  prece<ling  argiiment. 
74rO*\    *Mr.  Kwing,  in  reply: 

I  have  said  in  the  opening  argument,  that  the 
National  Road  in  Ohio  was,  at  the  time  of  the 
transfer  to  lliut  State,  and  still  is,  a  post  road. 
This  is  denied  by  Mr.  Swaifne, 

Acts  of  ('onajp?!S.  pn.'ssed  ever}"  four  years 
•nnce  its  coustruction,  direct  that  tlic  nmil  Khali 
carried  daily  from  town  to  town  (as  from 
Wheeling  to  ZaneHvillc,  and  thence  to  Colum- 
bus), which  to vvus  are  upon  the  National  Iload. 
The  agreed  case  shows  that  the  mail  was  so 
^rried  upon  said  road  ever  »5ince  its  construc- 
tion. The  usage  Jipplyiug  the  law  to  this  road, 
and  the  subsequent  laws  coinciding  with  the 
usage,  tlie  reservation  in  the  contract  of  the 
right  to  transport  the  mail  along  the  road,  and 
its  guhsequent  continued  transportation,  make 
it,  I  contend,  as  fully  a  post  road  as  if  it  had 
hasn  expressly  declared  so  by  act  of  Congress. 

Mr,  Chief  JuUice  Takst  .delivered  the  opin- 
ion of  the  conrt : 

This  c;ise  htm  risen  out  of  two  acts  of  As<iem 
l>fc  jawed  by  the  Lcgisialure  of  Ohio,  one  in 
Ul^and  the  other  In  1888,  and  an  order  of  the 
Roard  of  Public  Works  of  that  State,  whereby 
&  toll  has  been  imposed  upon  passengers  travel- 
iwii  llw  mail  stage  on  the  CiimberMnd  Road. 

vTe  have  tilrejKrv.  at  the  [iresent  trim  fidly 
ctpieiied  the  opinion  of  this  court,  iu  relation 
to  the  compaets  between  the  United  States  and 
the  atat«  «C  Ohio,  PeonsylTanla,  Kaiyland, 


and  Virginia,  concerning  this  road,  and  the 
ndes  h?  which  they  ought  to  be  interpreted. 

It  h  onlv  neces-sary,  therefore,  on  this  occasion, 
to  apply  the  principles  there  stated  lo  the  case 
before  us. 

Tlie  material  parti?  of  the  laws  in  (juestion 
are  the  4th  section  of  the  Act  of  It^T,  and  the 
84th  section  of  the  Act  of  1888.  The  first  hn- 
poses  a  toll  of  three  cents  on  every  passenger 
m  the  mail  stage,  at  each  toll  gate;  and  the  sec- 
ond authorize  the  Board  of  Public  Works  to 
revise  and  modify  the  rates  of  toll  to  be  piud 
by  persons  using  tlie  road;  ami  in  pursuance  of 
tl'iis  authority  the  lioard  passed  an  order  raising 
the  toll  on  enrh  pn'tsenger  in  the  mail  stage  to 
ten  cents.  But  no  toll  is  charged,  eitlier  by  the 
law  or  tlie  order  of  the  hoanl«  upon  persona 
t ravel injj  in  any  other  carriage. 

The  4th  section  of  the  Act  of  1881,  whereby 
the  State  of  Ohio,  proposed,  with  the  assent  of 
Congress,  to  take  charge  of  the  road  and  keep 
it  in  repair,  contidus  a  specific  enumeration  of 
the  tolls  she  intended  to  charge  upon  curriajres 
of  every  description,  and  otiier  property;  and 
after  making  this  enumeration,  the  section  con- 
clude.s  with  the  following  proviso:  "  That  no 
toll  should  be  received  or  collected  for  the 
passage  of  any  stage  or  coadh  conveying  the 
United  States  mail,  or  horses  iM-Hring  the  same, 
or  any  wagon  or  carriage  laden  witii  the  prop- 
erty  of  the  United  States,  or  any  cavalry  or  oth- 
er ti  hi  arms  or  military  stores  lielon-ring  to 
the  same  or  to  any  of  the  States  comprising 
this  Union,  or  any  person  or  persons  on  duty 
*in  the  military  service  of  the  United  [♦741 
States,  or  of  the  militia  of  any  of  the  States? 

We  shall  hereafter  spealt  of  the  16th  section 
of  this  ;u  f,  'svhich  ha.s  been  supposed  tn  jiisrify 
the  toll  iu  queHtion.  But,  subject  to  the  modi- 
fications, if  any,  authorised  by  tliat  section,  the 
entire  contract  in  relation  to  the  lolls.  ofTered 
by  the  State  and  accepted  by  Congress,  is  to  be 
found  in  the  4th;  the  residue  of  the  act  con* 
taining  nothing  more  than  detailed  regulations 
for  the  collection  and  application  of  tne  lolls. 

At  tbettoe  this  compact  was  made,  it  wss 
well  known  that  the  mail  was  always  trans- 
ported by  contractors,  and  that  whenever  it 
was  conveyed  In  oairiages,  the  Tdkicl^  be- 
longed to  them,  and  were  their  own  private 
property,  and  not  the  projHJrty  of  the  Uu tied 
States.  It  was  equally  well  known  that  upon 
this  road,  a.«<  wefl  mnny  others,  the  Post- 
mjister  General,  in  his  contract*,  uniformly  re- 
quired that  the  mail  should  l>e  carried  in  a  sta^ 
or  coach  capalile  of  accommodating  a  certain 
number  of  passengers,  the  presence  of  the  pas- 
sengers being  regarded  as  addimz  t(>  the  safety 
of  the  mail,  ana  superaeding  the  necesaity  of 
any  other  guard. 

This  mode  of  tnins|K)rtinj^  the  mail  must 
have  been  perfectly  known  to  the  State  in  1831, 
when  the  Sfn^ment  was  made:  and  in  prorid* 
in^  for  llii  (  .xeniption  of  carriHir«'s  conveying 
the  United  States  mail,  both  parties  must  have 
intended  to  exempt  the  Tehides  usually  em- 
ployed in  that  service;  and  that  carriages  be- 
longing to  the  contractors,  although  carrying 
passengers,  were  to  pay  no  toll,  while  all  other 
vehic  les  were  to  be  cliargiHl  at  the  rate  specified 
iu  the  law.  The  reason  of  this  exemption  is 
evident;  for  a  tcdl  charged  upon  ite  carriages 
of  the  oonttactor  would,  in  effect,  be  a  char 
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upon  the  Postofl3ce  Department,  since  the  con- 
tractor would  be  obliged  to  make  provision  for 
this  expense  when  bidding  for  the  contract, 
and  regulate  his  bid  so  as  to  cover  it. 

In  the  proposition  made  by  Ohio,  nothing 
was  said  of  a  toll  on  the  passengers  in  a  ciir- 
riage  of  any  kind,  but  the  charge  is  made  upon 
the  carriage  itself,  according  to  its  description, 
and  the  number  of  horses,  without  any  regard 
to  the  number  of  persons  that  may  be  traveling 
in  it:  and  it  is  evident  that  it  was  at  that  time 
supposed  that  the  rates  specitk-d  and  agreed  on 
would  prove  sufficient  to  keep  the  ro^  in  re- 
pair, and  that  the  United  States  would  always 
thereafter  have  the  free  use  of  it,  for  mail  car- 
riages of  the  usual  kind,  without  any  burden 
upon  them,  direct  or  indirect. 

If  the  expectations  of  the  parties  had  been 
realized,  and  the  tolls  mentioned  in  the  law 
had  protluced  revenue  enough  to  preserve  the 
road,  no  one.  we  think,  woidd  have  supposed 
that  tolls  could  be  collected  from  passengers  in 
the  mail  stage,  or  that  the  specified  charges  up- 
on the  carriages  could  have  been  reduced,  and 
the  deficiency  supplied  by  a  toll  upon  persons 
traveling  in  the  carriages  which  conveyed  the 
mail. 

742*]  'In  the  case  of  Searight  v.  Stoke*  et 
al.,  we  have  already  stiid,  that  with  an  agree- 
ment like  this  before  us  between  the  United 
States  and  a  State,  we  must  look  at  the  relation 
in  which  the  parties  stood  to  one  another,  as 
well  as  to  the  subject  matter  of  the  contract, 
and  the  object  which  the  high  contracting  par- 
ties intendetl  to  attain;  and  we  must  expound 
it  upon  principles  of  justice,  so  as  to  accomplish 
the  purposes  for  which  it  was  made,  and  not 
defeat  their  manifest  intention,  by  a  narrow 
and  literal  interpretation  of  its  words.  And 
regarding  it  in  this  point  of  view,  we  think  it 
very  clear  that  no  part  of  the  burden  of  sup- 
porting this  road  was  intended  to  be  levied  up- 
on the  Unite<l  States,  but  was  to  be  obtained 
altogether  from  other  sources;  and  that  the 
relative  jwsition  and  privileges  of  the  mail 
coaches  in  regard  to  tolls,  as  prescribed  in  the 
law,  were  toT>e  always  afterwards  maintained, 
unless  a  deficiency  or  superabundance  of 
revenue  should  render  it  necessary  to  increase 
or  diminish  the  rates  fixetl  in  the  law.  For  if 
this  were  not  the  case,  the  whole  detailed  and 
particular  provision  in  relation  to  the  things  to 
be  charged,  and  the  rates  to  be  imposed,  as  set 
forth  in  the  law  of  Ohio,  and  so  cautiously  re- 
cited in  the  act  of  Congress  consenting  to  the 
surrender  of  the  road,  would  be  nugatory  and 
without  an  object.  On  the  other  hand,  this 
mode  of  proceeding  was  the  natural  and  prop- 
er one,  where  two  sovereignties  were  contract 
ing  with  each  other  by  means  of  legislative  ac- 
tion ;  and  it  was  obviously  adopted  by  the  par- 
ties in  this  instance  in  order  to  show  the  terms 
proffered  by  Ohio,  and  assented  to  by  Con- 
gress, and  forms  the  conditions  of  the  compact 
between  them,  so  far  as  their  respective  rights 
were  concerned 

We  proceed  to  apply  these  principles  to  the 
question  Ixifore  us.  'f he  law  of  the  Siulf,  and 
the  order  of  its  Board  of  Public  Works,  im])08o 
a  toll  ui»<)n  eviTyiic  travrling  in  flic  mail 
stage,  wiiile  the  passengers  in  every  other  ve 
hicle  are  allowea  to  go  free.  If  this  can  be 
done,  it  is  manifest  that  the  United  States  will 
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derive  no  benefit  from  the  compact,  and  so  far 
from  enjoying  the  privilege  for  which  they 
stipulated,  and  for  which  they  paid  so  heavily 
in  the  construction  of  the  road,  a  large  pc>rtion 
of  the  burden  of  repairs  will  be  thrown  upon 
them.  This  is  strikingly  illustrale<l  by  com 
jNiring  the  toll  charged  upon  c<iache<«  simibir  to 
those  employed  in  conveying  the  nuuld.  with 
the  toll  indirectly  levied  upon  the  mail  sta^f 
by  a  charge  upon  its  passengers.  Aco^rding 
to  the  rates  contained  in  the  law  of  which  we 
are  speaking,  a  four-wheel  carriage,  drawn  by 
four  horses,  pays  at  each  pile  thirty  one  and  a 
quarter  cents,  and  if  it  is  not  conveying  the 
mail,  it  pays  nothing  on  its  passenger?5.  This 
sum  is  therefore  the  whole  amount  of  the  toll 
to  which  it  is  liable.  Now.  the  mails  on  thl« 
road  have,  we  understand,  been  always  iran-*^ 
ported  in  coaches  of  the  above  description,  and 
although  un/ler  the  order  of  the  Board  of  I*ub- 
lie  Works  no  toll  is  charged  directly  ujHin  the 
carriage,  yet  every  passeng<>r  must  pay  ten  cent* 
at  each  *gate,  so  that  the  carriage  of  a  ['743 
mail  contractor,  containing  six  paswngers.  pay* 
nearly  double  as  much  as  a  like  carriage  owned 
by  anyone  else  with  the  same  nunil»er.  And 
what  still  more  strongly  marks  the  disadvantages 
to  which  the  United  States  are  subjected  by  tnk 
order  of  the  lx>ard,  these  passengers  may  be 
persons  in  the  service  of  the  United  Slate*, 
passing  along  the  roa<l  in  tlie  execution  of  some 
public  duty,  for  the  order  makes  no  exception? 
in  their  favor.  And  although  this  toll,  in  form, 
is  laid  upon  the  passengers  and  not  \x\xm  the 
vehicle,  the  result  is  the  same:  for  in  either  cast 
it  is,  in  effect,  a  charge  upon  the  proprietor  of 
the  carriage,  diminishing  his  profits  in  that 
portion  of  his  business;  and  when  thus  lerekjd 
exclusively  at  passengers  in  the  mail  stage,  it 
accom]>lishes  indirectly  what  evidently  cannot 
l)e  done  directly  by  a  toll  upon  the  carriajT. 
and  in  its  consequences  must  seriously  affect  tiw 
interests  of  the  United  States.  Yot  in  bidding' 
for  a  contrat't  upon  a  road  so  much  traveled  a* 
this,  the  bidder  would  undoubtedly  be  grwUK 
influenced  by  the  advantages  whicb  a  c»>ntract 
would  give  him  in  the  conveyance  of  pa!»en 
gers,  as  his  carriages,  when  carrying  the  mail, 
are  entitled  to  go  free.  But  if  they,  and  they 
alone,  are  to  be  subjected  to  this  'burden?oiD# 
and  unequal  toll,  it  is  obvious  that  he  miat 
seek  to  re-imburse  himself,  by  enlargine  hi* 
demand  upon  the  government.  Indeed,  if  tJiii 
system  of  levying  toll  can  be  sustained,  tbt 
mischief  may  not  stop  here;  and  it  will  be  ia 
the  power  of  any  one  of  the  States  thronA 
which  the  road  passes  so  to  graduate  the  tmk 
as  to  drive  all  passengers  fmm  the  mail  tXtsr* 
into  other  lines,  and  by  that  means  compel  ibf 
United  States,  contrary  to  their  wishea,  aad 
contrary  to  the  public  interest,  to  transport  the 
mails  in  vehicles  in  which  no  |>aa8enger»  woold 
travel. 

Nevertheless  we  do  not  VMrnn  to  dear  tbf 
right  of  the  Siuir  to  impose  a  loll  uixin  pa«efr 
gers  in  the  mail  stages.  pn>vided  the  power  b 
exercised  in  a  manner  and  upon  principlmooi* 
.sistent  with  the  spirit  and  meaning  of  the af|p 
ment  by  which  the  load  was  transferred  Xc  w 
cure  of  the  States.  On  the  contrary,  in  tkr 
case  of  Senriyht  r.  t^toke*  et  al.,  we  bar*  ^ 
ready  said  that  snch  a  toll  may  be  lawfully  (d^ 
lecte'd.    But  as  no  toll  on  passenger?  had  iMi 
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propofleil  by  the  law  of  PeniiHylvania,  the  opin- 
ion, on  that  occasion,  is  cxpfeswKl  in  general 
terms  an  to  the  riirht;  the  ca«e  then  under  con- 
siilfTatiun,  not  calling  upon  the  court  to  speak 
more  particularly  upon  the  subject.  The  Ohio 
bw,  however.  bringH  the  qucHtion  directly  Ihj- 
fore  U.S.  and  makers  it  necciisury  to  state  more 
fully  an<i  precii*ely  the  opinion  of  the  court. 

The  true  meaning  of  the  compact  we  under- 
•land  to  \)e  thi».  The  carriages  carrying  the 
mail,  with  their  piLHM'ngerH.  traveling  in  the 
known  and  customary  niunner.  were  to  \)nss 
toll  free,  a»  well  us  other  vehicles  laden  with 
the  property  of  the  United  States  and  the  per- 
•ODS  employed  in  their  service.  a.s  mentioneil 
in  the  proviijo  hereiulx  fore  recited,  and  the  road 
744*1  was  to  be  kept  in  repair  bv  the  ♦revenue 
deriTed  fn>m  the  tolls  specified  in  the  Ohio 
law,  accordmg  to  tlie  rates  there  set  forth,  pro^ 
▼kied  they  should  prove  to  be  sufllcient  for  the 
purpoee.  No  toll  was  at  that  time  proposed 
apon  passengers  in  any  vehicle,  and  passengers 
in  the  mail  stage,  therefore,  had  no  peculiar 
priTllege  in  going  free, and  merely  pa-s-sfd  along 
the  road  upon  the  same  terms  with  those  who 
were  traveling  in  other  carriages.  And  as  the 
compact  contains  no  stipulation  for  the  exemp- 
tion of  travelers  in  the  mail  stages,  the  general 
mveminent  can  demand  no  advantages  m  their 
behalf,  which  are  not  extended  to  pitssengers 
in  other  vehicles.  But  they  have  a  right  to  In- 
ui4  that  the  equality  u|>on  this  subject,  which 
the  hiw  of  Ohio  originally  proposed,  shall  still 
be  maintained:  that  the  privilege  and  atlvan- 
tages  inteude<l  to  Ix;  secured  to  the  carriages 
oinvering  the  mail,  over  those  granted  toother 
vehicles,  shall  be  preserved  in  sul>stance  and 
rtalitr  as  well  as  in  form;  and  that  the  passen- 
gers m  the  mail  stages  shall  not  \ye  selected  and 
•et  apart,  as  the  especial  objects  upon  which 
burdens  are  to  be  laid,  and  to  which  travelers 
in  other  carriages  are  not  to  t)e  subjected. 

If,  therefore,  the  revenue  from  the  road,  ac- 
cording to  the  rates  originally  agreed  on,  was 
found  to  be  inadefjuate,  then  the  State  had  un- 
doabtedlv  a  right  to  increase  the  rale  on  any- 
thing before  subject  to  toll;  or  might,  if  it  was 
deemed  more  advisable,  leave  the  toils  a.s  they 
Mood,  and  charge  in  addition  to  them  a  toll  on 
paaengers.  And  if  instead  of  seleciintr  the  per- 
lone  traveling  in  the  mail  coaches,  and  laying 
the  burden  exclusively  upon  them,  all  passen- 
gers in  vehicles  of  any  kind  had  been  equally 
charyed.  the  real  and  sut)stantial  advantages 
and  privileges  to  which  tlie  Unite<i  States  are 
entitled  under  the  agreement  would  have  been 
prawrveil.  and  the  equality  in  relation  to  pas- 
sengers originally  existing  between  the  mail 
coftcbes  and  other  carriages  would  not  have 
been  disturl>ed.  And  it  is  in  this  manner  only, 
in  our  judgment,  and  as  a  toll  in  addition  to 
that  spiTitfcally  stated  in  the  rontmct,  and  im- 
prwH  rqually  u|xtn  i^issengers  in  every  de- 
s*  of  vehicle,  that  jxtsous  traveling  in 

tl'   •  an  be  lawfully  charged,  with- 

oi.  [ig  the  assent  of  C'ongress. 

The  15th  section  of  the  law  of  1831  has  been 
relied  on  in  the  argument,  aa  n^'rving  to  the 
State  the  right  to  make  any  altenition  it  might 
aftcrwonLs  think  proper  without  regard  to  the 
111'' '  'I'ueral  governnient.    It  is  true 

il.  iM-gins  with  a  declaration  that 

il«hall  be  lawtul  for  tlie  Geuertd  Asjieml)Iy  at 
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any  future  session,  without  the  assent  of  Con- 
gress, to  change,  alter,  or  amend  the  act.  But 
this  clause  evidently  relates  to  the  various  pro- 
visions made  in  the  law  for  the  collection  and 
disbursement  of  the  money  arising  from  the 
tolls  pmposed  tobecharge<l.  The  United  Slates 
could  have  no  interest  in  these  details,  and  they 
were  therefore  properly  retained  in  the  hands 
of  the  State.  And  so  in  regard  to  the  privilege 
of  passing  free  on  certain  occasions,  given  by 
the  *law.il  is  undoubtedly  in  the  power  1*745 
of  the  Slate,  if  it  tliinks  i)roper,  to  revoke  it, 
since  the  exemption  was  a  mere  voluntary  act. 
founde<l  on  no  valuable  consideration. but  grow- 
ing out  of  what  wa-s  then  suj)i>os<'<i  to  1m*  a  just 
an<l  liberal  jxilicy.  wlii<  h  the  Stale  could  alTord 
to  exercise;  but  which  it  hafl  the  right  to  change 
whenever  it  was  ileemed  neces.sary  to  do  so. 
Bui  a  full  and  valuable  con.sideration  had  lieen 
paid  by  the  Unitctl  Stat(«  for  the  privileges  re- 
served to  them,  and  they  were  a  part  of  the 
contract  whicli  transferred  the  road  to  the  care 
of  the  State.  And  this  being  the  case,  the  sec- 
tion in  quirstion  cannot  by  any  sound  rule  of 
construction  be  regarded  as  inconsistent  with 
the  contract  contained  in  another  part  of  the 
same  law,  and  as  placing  the  rights  secured  to 
one  party  entirely  at  the  <liscretion  and  the  con- 
trol of  the  other.  The  reservations  of  power 
to  the  State  evidently  relate  to  subjects  in  which 
the  general  government  had  no  separate  interest ; 
and  they  would  have  Insen  altogether  unneces- 
.sary  ana  useless  if  the  Stale  had  not  considere<i 
the  preceding  part  of  the  law  as  the  proffer  of 
a  compact  which  was  to  be  obligatory  ujMjn  it, 
if  iu<senle<l  to  by  t'ongress. 

There  is  a  clause  in  the  law  of  1837.  which 
would  api>ear  to  distinguish  between  the  mail 
stages,  in  relation  to  toll,  where  more  than  one 
mail  passed  along  the  road  on  the  same  day. 
Upon  this  point  it  may  be  projwr  to  say,  that, 
in  the  opinion  of  the  court,  it  rests  altogether 
in  the  dist-retion  of  the  Postmaster  General, 
where  the  iK)wer  has  been  conferred  on  him  by 
Congress,  to  determine  at  what  hours  the  mail 
shall  leave  particular  places  and  arrive  at  others; 
and  to  determine  whether  it  shall  leave  the  same 
place  r>nly  once  a  «Iay  or  more  frequently.  Ujxjn 
this  point  his  decision  is  absolute,  when  the  dis- 
cretion is  committed  to  liim  by  the  laws  of  the 
United  States,  and  cannot  Ik?  controlleil  by  a 
State  or  by  the  courts.  And  in  the  case  of  .Sra- 
n'{/fit  V.  Stolu'4  ft  nl.,  when  the  court  s|>eak  of 
abuses  by  the  contractors  in  the  numU'r  of  car- 
riages employed,  and  of  the  right  of  the  court 
to  enforce  the  compact,  it  will  l)e  seen  by  a 
reference  to  the  opinion,  that  it  is  contined  to 
cases  where  the  mail  bags,  directed  to  leave  the 
postoffice  at  the  same  time,  are  unnecessarily 
divided  among  a  numlxT  of  carriages  in  order 
to  evade  the  payment  of  toll;  and  the  opinion 
expressed  on  that  occasion  by  the  court  does 
not  apply  to  stages  leaving  the  postotllce  with 
mails  at  ditTerent  hours,  in  obeiliencc  to  the 
orders  of  the  department.  In  the  latter  nisc  it 
IS  immaterial  wliciher  the  mails  are  light  or 
heavy.  The  Postmaster  General  i^*.  upon  this 
subject,  the  proper  and  only  judge  of  what  the 
ublic  interest  and  convenience  requires,  and 
is  liecision  cannot  Urcpieslioned  by  the  courts. 
The  provision  upon  this  subject,  however, ap- 
IM-ars  to  have  been  intended  to  guard  against 
abuses  by  contractors,  rather  than  to  interfere 
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with  the  powers  of  the  Postmaater-General. 
And  in  regard  to  the  toll  imposed,  as  hereinbe- 
fore mentioned,  if  it  is  nece^J^nry  for  the  sup- 
port of  the  road,  it  is  in  ihe  power  of  the  par- 
740*]  ties  to  the  compact  *to  modify  it  at  their 
pleasure,  and  to  give  the  Slate  the  power  it  has 
exerc'ise<l.  lint  according  to  the  terms  of  the 
contract,  as  it  was  originally  made,  and  still 
stands,  the  toll  upon  pa^senirers  in  the  mjul 
8liige>!.  laid  in  the  manner  hereinbefore  stated, 
cannot  lawfully  l>e  demanded :  and  the  judg- 
ment of  the  Slutc  court  must  iherefore  be  re- 
versed. 

Mr.  JuMife  Danfel: 

From  llie  decision  just  pronounced  on  behalf 
of  the  majority  of  the  court,  I  am  constrained 
to  dissent.  V\Mm  the  principles  involved  in  the 
decision,  so  fur  as  ihry  have  l>een  nssunu'd  as 
the  foundation  of  rights  in  the  fech-ral  govern- 
ment, or  in  the  P(»st master  General  as  its  agent 
or  representative,  indep«'ndently  of  any  agree- 
ment with  the  Slate  of  Ohio,  my  opinion  has 
alrca<ly  been  declared.  That  opinion  was  ex- 
pressed on  a  similar  point  arising  in  the  ciuse  of 
Sfiirifjht  V.  S(okcf<vt  al. .  during  the  present  term : 
it  is  unnece.^^sary,  iherefore,  on  this  occasion  to 
repeat  it.  With  respect  to  the  compact  which 
is  said  to  have  been  made  between  the  federal 
government  and  the  State  of  Ohio,  by  the  act 
of  Congrt^s  relinquishing  the  control  of  the 
Cumberland  road  to  the  State,  and  by  the  act 
of  the  Ohio  Legislature,  assuming  the  control 
and  management  of  that  n»ad,  it  Inis  not  to  my 
mind  been  shown  that  this  compact  has  in  any 
respect  been  violated  by  the  State.  A  cursory 
view  of  the  legislation,'  both  by  the  State  and 
by  Congress,  will  establish  the  very  converse  of 
any  such  inference.  That  the  sevenil  proceed- 
ings on  the  part  of  the  State  steer  entirely  clear 
of  collision  with  the  letter  of  that  compact,  lias 
not,  so  far  as  I  havt;  lieard.  been  even  disputed. 
The  statute  of  Ohio,  passed  on  the  4th  of  Feb- 
ruary, IbiJl,  after  sevend  provisions — 1st,  in- 
vesting the  governor  of  the  State  with  power 
to  lake  under  his  care  that  portifm  of  the 
Cumberland  road  comprised  within  the  limits 
of  the  State;  2d,  prescribing  the  rales  of  toll 
to  be  collected;  8d,  laying  down  regidations 
for  the  police  of  ihe  road — contains  in  the  sec- 
ond proviso  of  the  4th  section  the  following 
enactment;  *'  Provide<l,  also,  that  no  toll  shall 
be  received  or  collected  for  I  lie  passage  of  any 
stage  or  coach  carrying  the  United  States  mail, 
or  horseii  bearing  the  same,  or  any  wagon  or 
carriage  laden  with  the  property  of  the  United 
Stales,  or  an}*  cavalry  or  othttr  troops,  anns  or 
military  stores  Iwlonging  to  the  same,  or  to  any 
of  the  States  of  the  Union;  or  any  person  or 
persons  on  duty  in  the  military  service  of  the 
United  States,  &c.,  &c."  The  15th  swtion  of 
the  same  law  is  in  the  following  words:  "  That 
it  shall  be  lawful  for  the  General  Ass<'mbly  at 
any  future  session  thereof,  wit  bout  the  assent  of 
Congress,  to  change,  alter,  or  amend  this  act; 
jirovided  that  the  same  shidl  not  Ik-  so  changed, 
altered,  or  amended  as  to  reduce  or  increase 
the  mtes  of  toll  hereby  established,  Ik-Iow  or 
Bl)ove  a  sum  necessary  to  defniy  the  expenses 
incident  to  the  preservation  and  repair  of  the 
Sfiid  road,  to  the  erection  of  gates  and  toll 
747*]  houses  *« hereon,  and  for  the  payment 
of  th(>  fees  or  salaries  of  tlic  superintendent, 
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the  collection  of  tolls,  and  such  other  sgeou 
as  may  be  necessarily  cmployeil  in  the  pres- 
ervation and  repair  of  the  same,  arcordhig 
to  the  true  intent  and  meaninir  of  the  set. 
The  Act  of  Congress  of  the  2d  of  March.  1831 
(4  Story's  L.  U.  8.,  p.  2250).  is  nothing  roorp 
than  a  literal  recital  of  the  law  of  Ohio,  and 
an  enlin^  and  unqualified  assent  to.  and  adop^ 
lion  of  that  law.    These  statutes  comprise  til 
thai  has  ever  been  done  by  the  State  and  f«-d- 
eral  governments,  which  amount?  to  antlhin? 
in  the  nature  of  an  agreement  or  compact  be- 
tween them  in  reference  to  the  Cumberiaad 
Road.    Jjet  us  now  inquire  what  it  l<)  that,  bf 
reasimable  and  proper  construction,  these  laws 
import.    And  it  should,  in  their  examinalioB. 
ever  l)e  luimc  in  mind,  that  wbatsocvcr  the  law 
of  Ohio  has  ordained  in  reference  to  itssabject 
matter;  whatever  rightsor  powers  it  has  claimed 
for  the  State  in  regard  to  it.  the  act  of  Conma 
has  unconditionally  recognized  the  whole.  The 
s<»cond  provi.so  of  the  4th  section,  already  qmv 
ted.  contains  no  stipulation  that  ordinary  trsT 
elers  or  passengers,  or  any  others,  indeed,  or 
any  descriptions  of  property,  save  those  ex- 
pressly enumenited  in  the  proviso,  shall 
j  upon  the  roud  free  of  toll.    It  concedes 
federal  government  that  stages  canyii^ 
mail,  t.  e..  the  caniages  and  Uic  horses 
saiy  for  their  use,  and  the  mail  itself, 
not  pay  toll ;  but  with  respect  to  private  trsT- 
elers,  and  to  everything  within  or  withjgt 
those  carriages,  the'law  is  entirely  silent.  1^ 
what  correct  implication,  then,  can  the  powej 
of  the  State  to  levy  lolls  on  travelers  in 
carrlag»*.s  be  taken  away.   I  i»n  conceits i 
implication  tending  to  such  a  result, 
would  not  obviously  do  violence  to  the 
guage  of  Ihe  statute,  as  it  would  to  cverjr 
rect  rule  of  construction,  and  to  every  lal 
ment  consistent  with  the  natural  aiM^Mfr 
objects  of  the  law.    The  faci  that  thflSj^B 
has  exacted  tolls  on  passengerv  in  the 
carrying  the  mails,  only  l»eyond  a  certain  a^B 
l>er  of  carriages  so  employc-d,  can  by  no  conHI| 
reasoning  aiTect  the  right  of  the  State  in  tfi» 
matter,  however  it  miglit  1h'  received  as  a  nflfej 
ure  either  of  ]X)licy  or  liUralily;  for  haiH^ 
the  power  absolutely  to  exact  tolls  of  all  tnff^ 
elers  on  the  road  not  exempie<i  by  the  prorhn 
this  power  carried  with  it.  by  every  apund  raki 
of  logic,  the  right  to  discriminate  between JBj 
subjects  of  her  ix)wer.   She  bad  then  a  pci^H 
right  to  declare  thai  travelers  in  specified 
riages  carrying  the  mail  should  pa» 
toll,  and  that  those  transported  m  othfr^^ 
hides,  although  iK-aring  the  maiU  likesr^| 
should  be  subjected  to  the  payment  of 
Such  a  regulation  the  State  had  the  powi^H 
ena(?i.  had  it  been  the  dictate  of  mere  capiS] 
A  correct  apprehension,  hov  f  her  flj 

icy  and  interests  in  refen  iT  '  ..^  rnad.^H 
in  reference  to  ths  acconin  n  of  the 

lie.  will  develop  a  more  i  iiiurgiHl  and  oi^f 
equitable  motive  for  the  measun-s  ai?r'>*M^H 
the  State,  showing  those  measures  u> 
pnsluced  by  the  *force  of  su;  iiv 
circumstances.    It  cannot  b«       .ati  tha^H 
assuming  tlic  management  of  this  road.^| 
pur{>(>se  of  the  State  was  to  maintain  and 
serve  it  as  a  commodious  highway.  Br 
title  of  the  law  |>assed  for  its  aMumptkNL  sK 
' '  An  Act  for  tlie  preservation  and  rcpnir 
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Iht!  Unit mI  States  Road,"  as  well  as  by  every 
clauNi-  uud  provision  of  that  law.  I  hi*,  nhjoct  is 
clearly  evinced.  It  is  eijually  undeniable,  that 
the  means  in  contemplation  for  the  accompligh- 
meat  of  this  object  were  the  usual  and  natural 
neans  by  which  aititlcial  highways  are  sup- 
jtirted,  viz. :  the  tolls  collectable  on  travelers 
and  on  property  transported  upon  it.  The 
concession  to  the  federal  government  of  the 
free  passage  of  a  portion  of  its  mails  over  this 
mad.  and  of  the  vehicles  in  which  they  mi^hl 
l".-  carrieii.  was  an  act  of  fairness  and  liberality 
which  should  not  be  made  the  pretext  for 
ahiL«ie  and  monoply,  such  as  must,  if  permittwl, 
dry  up  the  source  whence  the  means  of  main- 
lining the  road  are  to  be  derived,  and  which 
would  operat*>  for  the  exclusive  advantage  of 
the  favorites  of  such  monoply.  and  for  the  seri- 
ous injury  of  the  public.  To  guard  against 
conset|uences  like  these,  the  power  reserved  by 
the  loth  section  of  the  law  of  1831  was  re- 
tained by  the  State,  a  power  expressly  recog- 
nized to  ils  full  extent  by  the  act  of  Congress 
a<lopting  the  former  law ;  and  it  can  as  little  Ihj 
doubted,  that,  in  the  nractical  experience  of 
ihofie  consequences,  and  in  the  intention  of  ap 
plying  a  remedy  for  them,  the  law  of  Ohio  of 
March  9th,  18^8,  and  the  order  of  the  Board 
of  Public  Works  of  the  same  State,  had  their 
oridn. 

But  it  is  argued  that  the  exaction  of  tolls  on 
truvelers  iu  stages  carrying  the  mails,  would  be 
a  violation  of  the  compact  between  the  two 
governments,  l>ecau8e  it  would  eniiance  the  de- 
in.ind->  of  contractors  for  transporting  the  mall, 
aad  thereby  become  a  tax  upon  the  federal 
inaisury,  and  in  the  same  degree  an  iini^ediment 
to  the  conveyance  of  the  mails.  Ii  is  a  sutH- 
cienl  reply  lo  such  an  argument  to  remark, that 
Ofitber  the  law  of  Ohio  nor  the  act  of  Congress 
aiiopiiDg  that  law.  stipulates  any  exemption 
from  lolls  on  travelers,  but  the  exeiiiiiiioii  is 
Hoiited  to  carriages  only;  and  it  is  an  intlexible 
nile  of  contract,  too  familiar  to  be  coiuuiented 
on  here,  that  neither  party,  singly,  can  super- 
add a  t4;rm  or  condition  to  a  contract  completed. 
Thisargimientis  therefore  utterly  without  force, 
evui  if  the  eHecl.H  it  seeks  to  deduce  could  be 
denMinstrated.  It  us  fallacious,  loo,  iu  another 
re^wct.  The  monoply  iu  8upj>ort  of  which  it 
tt  vlduced,  by  euabliug  the  mail  contractor  to 
drive  off  all  competition,  wlulsl  it  puis  it  in  his 
power  to  withhold  the  tolls  by  pavmenl  of 
which  the  ro.ul  would  be  sui)porle(l,  enables 
him  lo  practice  the  very  extoriicms  upon  the 
gorerament  which  fair  comi)etition  would  be 
the  surest  means  of  preventing,  iiut  concetl 
ing.  for  the  momeut,  that  a  denial  lo  the  con 
tractor  of  the  privilege  now  contended  for, 
mi^t  enhance  the  piice  of  transporting  the 
nmiU.  the  question  still  very  properly  arises, 
74I>*J  wheiher  this  effect  •(were  the  language 
of  the  bw  even  duuluful)  would  justify  the 
ezteosion  to  him  of  such  a  privilege.  A  just 
iw  of  the  legislation  of  botli  the  State  and 
leral  governments,  and  of  the  obvious  pur- 
Of  thai  legislation,  must  ctjinix^l  a  nega- 
livo  answer  to  this  question.  Tlie  purjKjses 
designed  by  this  legislation  were  the  prcserva- 
\\  •       of^the  National  Hoad.  Such 

« j       innounced,  noionly  iu  Uie  titles 
tiie  Uws  themselves,  but  provided  for  in  ail 
eir  enacting  sections;  and  Ihe  quo  nwdo  de- 
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clared  by  these  enactments  is  the  levying  of 
tolls.  Is  it,  then,  reasonable  or  logical,  or 
rather,  is  it  not  inconsistent  and  contradictory, 
to  attempt  to  deduce  from  them  conclusions 
which  fall  not  within  their  terms,  but  which  go 
to  defeat  every  end  which  must  have  been 
within  the  contemplation  of  the  parties;  for 
which,  indeed,  these  enactments  all  prof(«s  to 
have  been  matle.  Is  not  this  attempt  in  viola- 
tion of  all  rules  for  the  construction  either  of 
statutes  or  contract*, which  always  preserve  the 
main  and  obvious  intentions  of  legislators  or  of 
contracting  parlies,  to  the  exclusion  of  minor 
though  seemingly  contradictory  con.'^iderations? 
But  tlie  language  of  these  laws  is  by  no  means 
equivocal.  Except  for  the  exemption  contained 
in  the  second  proviso  of  the  4th  section  of  the 
Ohio  statute  of  1831,  all  mails  and  the  carriages 
in  which  they  are  transported,  the  troops,  arms, 
and  property  of  the  United  Slates  of  every  de- 
scription, would  have  been  subject  to  the  pay- 
ment of  tolls;  and  the  exemption  can  be  ex- 
tended no  further  than  the  plain  and  natural 
import  of  the  language  of  that  proviso  will 
justify. 

Again,  it  has  been  said,  that  the  exaction  of 
tolls  from  travelers  in  the  mail  stages  would  be 
a  violation  of  the  contract,  because  by  such  a 
demand  travelers  would  be  excluded  from  those 
stages,  and  that  the  safety  of  the  mails  would 
be  endangered  by  this  exclusion ;  it  being  as- 
sumed by  this  argument  that  the  travelers  are 
to  constitute  a  guard  to  the  mails.  To  this 
seemingly  strange  and  far  fetched  argument,  it 
might  be  sulUcicnl  to  answer,  as  was  done  lo 
the  former,  that  no  stipulation  for  the  trans- 
portation of  such  a  gtiard  (if  by  any  violence  to 
language  ordinary  ciV'Ual  wayfarers  could  be  so 
denominated)  is  contained  iu  the  contract;  and 
that  the  attempt  thus  to  introduce  any  such 
stipulation  or  engraft  i*.  upon  that  contnict.  is 
a  iialiuibh-  and  iinw jiriautable  interpolation 
upon  its  terms  and  it.s  objects.  In  the  next 
place,  the  proiM)un(lers  of  this  argument  may 
Ik;  chulleiigi-(l  to  show  either  the  duty  or  the 
willingness  of  sm-h  travelers,  to  take  upon 
themselves  Ihe  hazards,  the  trouble,  or  the  re- 
sponsibilities of  guarding  the  United  States 
mails.  With  ecjual  cogency  may  tho«>e  who 
thus  reason  be  called  upon  to  prove,  thai 
amongst  the  i)romiscuous  multitudes  who  travel 
in  stages,  there  may  not  be  comprised  those 
who  roam  the  country  with  the  view  of  com- 
mitting depredations,  and  from  whose  designs 
the  safety  of  the  mails  may  be  most  en- 
dangered. 

Upon  a  full  consideraf iim  of  this  case,  I  am 
brought  to  conclude,  *tliiit  the  Acts  of  [*750 
the  liCgislature  of  Ohio,  subsequent  in  date  to 
the  2d  of  March,  ISvJl,  and  the  proceedings  of 
the  Board  of  Public  Works  of  that  State, 
founded  upon  those  statutes,  are  iu  violation 
of  no  principle  or  right  guarantied  by  the  Con- 
stitution of  the  United  Stales,  nor  of  any  acts 
of  Congress  pasi^ed  in  pursuance  thereof;  nor 
of  any  contract  at  any  time  existing  between 
the  State  of  Ohio  and  the  federal  government. 
I  am  further  of  opinion,  that  the  aforesaid  laws 
of  Ohio  were  on  the  contrary  designed,  and  arc 
of  a  tenden(;y,  fairly  and  justly,  to  distribute 
the  tolls  collectable  wiihin  her  limits,  on  the 
i  to&d  in  question,  so  as  to  make  them  properly 
I  subservient  to  the  views  of  the  federal  govern- 

818 


Digitized  by  Google 


750 


BuPRRMB  Court  of  the  United  Statks. 


1W5 


mcnt  ftnd  of  the  jiovcnimcnt  of  Ohio,  nt  the 
times  of  patwin>;  of  the  Stale  hiw  of  February 
4lh.  1831.  and  the  Act  of  C^onj^ress  of  the  2d  of 
March.  ISS\ ;  and  in  conformity  with  the  ex- 
press language  of  thost«  laws;  and  to  prevent 
unwarrantable  monopoly,  and  serious  if  not 
fatal  detriment  to  the  road.  I  think  that  the 
decision  of  the  Supreme  Court  of  Ohio,  being  a 
correct  exposition  of  the  laws  designed  to  effect 
these  important  objects,  ought  therefore  to  l)e 
allirmed. 

Uev'g  7  Ohio,  132. 

Ctted-7  How.,  Sfil :  12  How.,  206. 


LESSEE  OF  PHILIP  IIICKEY  et  al., 
Plaintiff  in  Error, 
t. 

JAMES  A.  STEWART  et  al. 

F^eelment — decree  of  equity  dtcUiring  comjdnin- 
ant  equUuMe  owner,  partly  cjcci'Htud,  no  Inir  to 
actufn  of — Supreme  Court  of  Mi«HUtsippi  hat 
no  jurufdietion  to  examine  into  Spaninh  titles. 

A  defendant  in  ejectment  cannot  protect  him8i>ir 
l»y  Mi-ttiiiR  up  the  record  in  u  prior  clianci'ry  »ult 
l)etw<n'ii  thcRHnie  parties,  by  wnich  the  pluiiitilT  in 
tin-  cjffinient  had  bei-n  ordered  to  convey  all  his 
title  to  the  deft'ndant  in  the  eJcctinont,  but  in  con- 
tM'Ouenee  of  the  party  beinif  beyond  the  Jurisdic- 
tion of  the  court,  no  such  eonveyunco  had  been 
I  nude. 

And  this  is  so,  althoug:h  the  Court  of  Chancery, 
in  followinK  up  its  decree,  had  lejj'ally  issued  a 
haJtcTK  facial*  pit^ViinUnirin,  and  put  the  defendant 
in  pjetrtment  in  possession  of  the  land. 

i{y  the  Treaty  of  I'Ho,  between  the  United  States 
and  Spain.  Spain  admitted  that  she  had  no  title  to 
lan<l  north  of  the  tliirty-first  dt'jfree  of  iHtilude, 
and  her  previous  vrants  of  land,  so  situated,  were 
<)f  course  void.  The  eountr>'.  thus  iK'lonKlnK  to 
(leorKia,  was  ceded  to  the  Tniled  States  in  1802, 
with  a  reservation  that  all  peraons  who  were  actual 
settlers  on  27th  October,  llm,  should  have  their 
ifnints  contlrmed.  CouKri'ss  provided  a  board  of 
commi-'Bioners  to  examine  these  grants,  and  de- 
clared that  their  decision  should  Iw  final. 

The  Court  of  Chanc4Ty  of  the  State  of  .Mioisstpp  i 
had  no  authority  to  establish  one  of  these  grrants 
which  had  not  been  hrouvht  within  the  provisions 
of  the  act  of  CouKress.  iTie  claim  it^ielf  bciuK  ut- 
terly void,  and  no  power  bavintr  been  conferred  l)y 
Conirress  on  that  court  to  take  or  exercise  jurisdic- 
tion over  it,  for  the  purpose  of  impartmif  to  it 
loKality,  the  oxerr.iso  of  jurisdiction  was  a  mere 
usurpation  of  Judicial  power,  and  the  whole  pro- 
cectlJnif  of  the  court  void. 

The  doctrine  of  this  court  in  1  Peters,  340,  re- 
\  iewod  and  confirmed,  viz.,  *'  that  the  Jurisdiction 
of  any  court  excrclsinir  authority  over  a  subject 
may  l>e  inquired  into  in  every  other  court  where 
tlie  proc<-e<1inir8  of  the  former  are  relied  on,  and 
hrouifht  l)erore  the  latter  liy  the  party  claiminK 
the  benefit  of  such  procceodiutf." 

75 1*1  'T^lIIS  case  wah  brought  up,  by  writ 
-L  of  error,  from  the  Circuit  Court 
of  the  United  Stales  for  the  Southern  District 
of  Miasiasippi 

It  was  an  ejectment  brought  by  Hickey's  les- 
S(>e  against  the  defendants,  as  the  heirs  of 
Robert  Starke,  for  two  thousand  acres  of  land 
in  the  State  of  Mia-sissippi. 

The  facts  in  the  citne  are  fully  set  forth  in 
the  opinion  of  the  court. 

The  question  was,  whether  or  not  the  court 
below  erreti,  in  iKTinitling  to  Ik;  read  in  evi- 
dence, on  the  part  of  the  defendants,  the  rec- 
ord of  a  former  chancery  suit  between  the 
same  parties,  in  which  the  court  had  decreed 
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'  that  all  the  title  of  Hickev/  al.  «boul(I !«  coo- 
veyed  tc»  the  heirs  of  Starke. 

MeMfrx.  Core  and  Walkrr  for  the  pUiatiff  in 
error. 

MeMrs.  IfemU-rgtm  and  Jone*  for  the  defend- 
ants in  error. 

}fr.  fore  said  that  the  condition  of  the 
country  where  the  land  in  question  was  situ- 
ated was  descrilKHl  in  12  ^\lleat..  .V.M.  The 
distinction  is  important  Ijctween  an  acquired 
cotmtry  and  that  where  a  disputed  boundary 
was  settled.  Different  codes  of  laws  prevail  io 
the  one  and  the  other.  (12  Wheat.,  535,  an- 
other case.) 

This  being  an  adjusted  boundary,  th«"n?  was 
no  obligation  to  recognize  Spanish  grants.  (12 
Wheat.,  fm.) 

The  United  States  derived  all  their  pn»prie- 
larv  title  from  Georgia  (1  I>aws  U.  S..  4*^?); 
and  took  it  only  upon  certain  conditions.  (3 
Laws  U.  S..  89,  mi,  491,  546.) 

The  Act  of  1803  provided  that  the  decision* 
of  the  commissioners  should  \yc  tinal.  Under 
'  it  our  claim  was  registered  and  confirmed  in 
18()4. 

Our  title,  therefore,  is  complete.    But  the 
defendants  set  up  the  decree  of  a  court  of 
e<piity,  and  the  first  question  is.  can  the  courts 
of  the  United  States  re<'ognize  any  power  in  a  ; 
State  court  to  devest  us  of  our  title?   The  ' 
judg:ment  of  the  commissioners  was  made  final.  ' 
and  as  to  the  effect  of  this,  see  4  Crancii,  26*. 
9Cranch,  127;  3  Wheat.,  246:  6  Wheat.  ll«9; 
9  Peters.  8;  10  Peters.  449;  2  Bos.      I»ull.,  3^2. 

Decisions  may  be  itnpeached  for  fraud.  Ihji 
it  must  be  fraud  in  obtaining  the  judCTnent. 
and  not  pre-existing.  (Story's  Conflict  of  Laws 
590.591,592;  2  Kent's  Com..  118.) 

The  State  of  Missi.ssippi  could  not  have  de- 
vested us  of  our  title  by  an  act  of  legi&latioo. 
How,  then,  can  one  of  its  courts  do  it? 

Again,  it  is  a  decree  of  a  court  of  equity. 
The  title  of  the  plaintiff  is  a  statutory  title  from 
the  United  States,  whose  authority  no  on** 
doubts.  Can  equity  interfere?  The  act  of 
Congress  says  that  the  decision  of  the  commis- 
sioners shall  be  final.  The  rule  of  law  is  posi- 
tive, and  equity  cannot  reliew  against  a  jH»i- 
tive  law.    (1  Storv  on  Equity,  sees.  10, 11.  64  I 

*An  acticm  at  law  cannot  l)e  main  r*751i 
tained  u[K)n  a  decree  in  etpiitv.  (8  \VLt«i., 
697;  8  Barn.  &  Adolph..  52.) 

If  the  party  cannot  maintain  a  suit,  be  can- 
not defend  himself  ib  ejectment.  (Levin  oo 
Tnists,  247.  482.) 

[,V/r.  Coxe  then  objected  to  the  decree  in 
mariy  pomts  of  form.) 

Mr.  I  lender  »nn,  for  defendants: 

Of  the  s<  ( und  and  third  instructions  refwed 
to  the  nialnlifTH,  we  justify  the  cx>urt'»  rtfutal 
in  the  langiuige  of  the  decree  itself: 

"That  the  title  o/  the  defendant  -mm  ob> 
tained  by  fraud  and  force  and  viok-oce, 
against  the  equity  of  complalnmot's  ancestor, 

 it  is  therefore  ordered,  adjudgtd 

and  decreed,  that  the  title  of  ilefe.n<iaDi*  to 
said  tract  of  land  Im>.  and  the  same  is  hereby 
dci-lared  to  be  fraudulent  and  void  as  ania^ 
complainants." 

The  legal  title  of  the  plainlifb  herein  ikM 
not,  therefore,  '*  remain  unafTwted  at  l»n  br 
said  decree,"    ....    and  the  deem 
not  limit  its  cancellation  of  title  to  equiiy 
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metelj;  but  it  finds  aad  adiudges  the  title 
"fmndalent  and  void.'*  m  against  our  gmnton 

jfi  l  litk'.  And  so,  too.  we  defend  the  court 
below  in  refusing  tiie  fourtli  instruction  asked 
hj  plainUffB  below. 

Thf  decn'G  is,  that  Ihedeffiidiints  slmll  "  de- 
liver to  complainants  the  full,  peaceable,  and 
Ktual  poanewiop  of  aaid  tract  of  land/' 

The  prf-sumption  of  law  nnjsf  ari<c,  there- 
(ok,  that  the  facts  found  lu  subsist,  in  con* 
formitj  with  the  decree,  were broneht  about  in 
ciinforniitv  with  its  r-omtniuid,  and  possession 
-o  Mirrcuduretl,  iiiui  tuken,  may  assuredly  be 
Uwfully  retained.  It  wa-s  so  ordered  to  be 
rscn.  that  it  miiiht  he  retained. 

A-ud  of  the  charges  given  by  the  court,  at  the 
uistaoce  of  the  defendants,  they  vindicate 
ht  riw  Ivi  M  on  reading  aolf-evidcnt  {iropoei- 
liuos  ou  their  lace. 

Wshoot  furUiernottngthe.se>  particuhur  criti- 
risms.  we  i»a»<  to  meet  tlie  suljHtantiul  fwoposi- 
UotUi  from  which  they  proceed,  viz. : 

1.  Was  the  chancery  record  admiadble  in 
evidence  for  any  purpone?    Andif  ao» 

2.  What  was  its  legal  effect? 

It  \»  objected  that  these  chancery  proceedings 
do  not  purport  to  be  a  record  at  all.  But,  )>e- 
i»ideK,  that  the  defendants  have  denominat^^td  and 
n-,Mrded  them  a.sa  record.  un<lacte<l  upon  them 
\i  i  final  decree  of  the  highest  court  of  law  and 
-<iaity  in  the  State,  and  should,  therefore,  be 
i>iopped  in  this  objection  (see  the  ca.se  on  their 
appeal.  1  Petera,  94);  it  is  manifest,  on  inspec- 
<H>o.  it  poeseases  all  the  elements  of  a  formal 
iiid  complete  record.  l!  is  lictwcen  all  proiwr 
j>artie8^  and  conaists  of  a  bill,  answer,  plea,  and 
npliaalon. 

Much  lestimony  on  the  matt(!r  in  controver- 
sy aj^ware  to  have  been  taken,  on  which  the 
court  ezereised  their  chancery  discretion  in  di- 
m-tin;: ;in  issue  at  law.  Thi.swa-s  duly  tender 
ed,  joined  in.  and  verdict  thereupon  rendered: 
753*]  exceptions  taken,  argued,  and  overruled, 
itnd  thcnc*'  (U'cree  ordiTcl,  made  (Mil,  ami  duly 
eoroUixi,  and  then  thereafter  appealed  from  to 
the  Supreme  Court  of  the  United  States.  A 
judicial  proceeding  with  these  forms  and  con 
tents,  duly  certilied  as  it  is,  must  be  a  record 
(7  Cnmch^  408.) 

It  in  assumc<l.  tw,  that  the  Supreme  Court, 
in  treating  the  vase  ixs  with  plenary  and  origi- 
oal  powers,  transcended  their  jurisdiction. 
This  rf»nclu.-ion  is  deduced  from  the  a«.sump- 
tion  that,  *s  the  tlecree  wjus  not  pronounced  till 
I  h34.  tlie  powers  of  the  court  were  governed  by 
I  iaw-  '»f  lK'->'2,  found  in  Poindexters  Code; 
lAiui  that,  Ijy  iJiese  laws,  the  Supreme  Court,  in 
such  a  case,  could  only  certify  its  opinion  to 
the  inferior  court  to  which  the  case  had  been 
rvferred;  and  the  inferior  court  must  adopt  and 
oecate  a  final  decree  in  comfonnlty  with  the 
opinion  so  certified. 

We  do  not  consider,  if  this  record  were  to  be 
tested  by  the  act*^  of  18*22,  in  Poindcxtcr's 
CkKle,  the  conclusions  of  the  appellants  would 
follow,  or  that  the  final  jurisdiction  exercised 
by  tlie  Supreme  Court  m  this  ca.se  would  be 
rendered  doubtful.  (See  sec.  30,  p.  91 ;  sec  8. 
p.  180;  sec.  21,  p.  154.  of  Pbindexter*8  Code.) 
But,  it  is  to  be  obs^  rv. d  this  bill  in  chancery 
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record,  but  the  plea  of  one  of  the  defendants  is 
sworn  to  14th  of  October.  1815.  The  contro- 
versy continued  a     /)r/ul(m« till  final  decreoat 

DecemlKT  Term,  1824. 
The  Territorial  Act  of  8M  December,  180i» 

(Tunii  r's  Dig.,  p.  178.  sec.  IIH),  gave  the  jtiris- 
diction  under  which  this  suit  was  insliluteil. 

A  further  iwi  of  tlie  territory,  of  20th  Janu- 
ary. 1814  (Turner  s  Dii:.,  j.  'ioi,  m-<-.  203),  gave 
the  jurisdicliouof  tj|^-  Stiprcme  Court  by  which 
thcv  took  cognizanhe  of  the  cause  on  reference, 
and  which  expressly  authorized  lhcin*'lo  grant 
judgmuul  thereon  according  to  the  right  of  the 
matter,  and  award  execution." 

In  the  year  1817,  the  territory  became  a 
Slate,  and  the  laws  generally  were  soon  after- 
ward, in  1823,  revi.sed  by  Poindexter,  to  oon> 
form  to  the  modified  system  of  jurisprudence 
appointed  by  the  new  constitution.  By  this 
ct>nstitution,  the  jurisprudence  of  the  Supreme 
Court  was  not  specified,  but  left  to  the  Leg- 
islature to  prescribe.  (See  Constitution,  title 
"  Judicial  Depanment,**  p.  000.  Pohidexter's 
Code  ) 

The  Act  of  1822  (sec.  5.  pp.  149.  150,  Poin. 
C(Mie)  established  this  jurisdiction.  The  Poin- 
dexter Code  was  adopted  and  operative  in  182ii, 
and  while  this  chancery  case  was  yet  pending. 
But  the  code  expressly  saved  from  it.s  opi-ration 
all  such  cases  as  were  pending,  by  providing, 
per  sec.  7,  p.  8,  of  the  Code, 

"That  all  remedies*,  which  shall  have  been 
commenced  imder  former  laws,  shall  be  and  re- 
main as  though  tiie  said  code  had  never  been 
adopted." 

*ThiB  decree  is,  therefore,  in  con-  [*754 
formitj  to  the  laws  in  Turner's  Digest,  and  this 

exception  of  the  anpellaiils  is  manifestly 
groundless.  And  full  to  this  point,  see  Blan- 
ehanTu  Adm.     Budehotfi  Atkn.  (Walk.  Miss. 

Kep.,  64.) 

it  is  further  objected  to  this  record  and  de- 
cree, that  the  Chancery  Court  of  Mississippi 

had  no  jurisdiction  of  the  subject  matter,  on 
the  ground  that  the  title  of  the  patentee  was 
fixed  by  the  government  or  sovereign  power: 
Isf.  by  the  de<  ision  of  the  Spanish  Governor: 
2(1.  by  the  Isl  article  of  the  compact  of  ces- 
sion from  Georgia  to  the  United  States,  of  1802 ; 
and  8d.  by  the  ascertainment  of  those  entitled 
to  confirmation  under  said  article  by  the  board 
of  commissioners,  as  per  section  0  of  Aci  of 
Congress  of  M  March,  1808. 

To  thi.s  we  answer.  Ist,  that  no  title,  emanat- 
ing from  this  or  any  other  government,  for 
lands  now  within  the  Unit*^!  States,  can  claim 
immunity  from  investigation  and  adjudication 
in  the  c(mrts.  And  if  the  willful  wrong  or 
mistake  of  the  ministerial  officers  of  govern- 
ment, or  the  fraud  and  misrepresentation  of  the 
donee  or  gnintce.  has  induced  the  issuance  of  a 
patent  to  one  who,  by  the  laws  and  policy  of 
the  government,  was  not  equitably  entitled  to 
receive  it.  the  oourt  may,  as  they  perpetually 
do,  redress  the  wron^.  And  2d.  as  to  the  claim 
under  the  act  of  cession,  the  appellants  cannot 
be  heard  to  invoke  any  protection  to  their  title 
from  that  article,  to  the  prejudice  of  tlie  court's 
jurisdictira,  as  they  did  not  show  themselves 
within  the  provision  of  that  article  on  that  (x-- 
casion.    (See  the  case  on  appeal,  1  Peters,  d4.) 

And  ahowing  it  now  ooold  in  no  degree  Im- 
pair the  jozitdiction  then  exercised.  The 
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f)atentee  did  not,  in  the  chnncery  suit,  prove 
limseif  a  settlor  on  27th  October,  17»5.  But  it 
luui  been  ahown,  bv  the  finding  of  the  board  of 
commijisfoners  under  the  6th  section  of  the  Act 
of  1803,  Hucli  pnu'ci'ilini^  ('dukl  not  jircdude 
Starke  from  his  judicial  inquiry  into  lus  rights 
for  the  same  lands;  and  so  the  Supreme  Court 
in  MisBissippi  had  previously  adjudged.  (See 
case  of  Winn  v.  Oolat'  Heirs,  Walker's  Rep., 
119:  %  Howard,  608.)  ^ 

It  li  ivini;  been  thus  shcsTO,  the  court  in  Mis- 
sissippi liRcl  rightful  Jurisdiction  of  tlie  cause; 
tbeir  decisions  upon  the  matters  in  issue,  and 
embraced  in  the  decree,  is  final  and  conclusive 
until  reversed.  (10  Peters.  87;  6  Wheat.,  109; 
1  Mason  C.  C.  H.,  515;  3  Wash.  C.  C.  R.  28; 
1  Brock  C  C  R.,  126;  8  DaU.,  101  j  2  How- 
ard.      U)  342.) 

What,  then.shall  be  adjudged  the  proper  and 
legal  effect  of  our  record,  as  ofTered  in  defense! 
to  the  plaintiffs'  action?  The  decree  eulilled 
those  under  whom  we  chiim  to  have  had  a  for- 
mal conveyance  of  the  legal  title  from  the 
patentee.  The  order  in  this  behalf  having  been 
disregitrdcd  tlii-  act  of  contumacy  is  now  re- 
lied on  as  remitting  the  parties  to  their  patent 
right  of  title,  unaSected  by  the  decree  pro- 
noundng  it  fnradideDt  and  void  as  agmnst 
ua. 

In  the  view  we  entertain  of  this  point,  the  in* 

755*]  (juiry  is  not  rcfrarded  *e88cntial.  wheth- 
er our  decree  has  quaiilied  the  legal  title  with 
atmstto  our  use  or  not;  or  whether.  In  this 

,  relation  of  trustee  and  ceMuis  que  trust,  our 
equitable  title  is  a  bur  in  ejectment  to  the  re- 
covery of  our  trustee  against  us.  We  think 
the  authorities  would  sustain  uKin  this  position. 
A  mortgagee,  whose  debt  has  been  puid  to 
him.  or  a  party  holding  the  legal  title  a.s  a  rc 
suiting  fni.sit,  or  that  of  a  trustee  by  d'-rA,  sifter 
the  trust  is  fully  executed,  cannot  mniutaln 
ejectment,  against  his  MMui  que  trtttt^  so  enti- 
tled to  caU  for  the  immediate  conveyance  of  the 
legal  estate.  (2  Harris  &  McIIcnry,  17;  7 
Wendell.  379;  3  Johns.  Rep.,  222;  2  Wendell, 
134;  6  Mumford,  41;  1  Cowper.  46;  18  Johns. 
Rep,.  12.) 

And  an  equitable  title,  of  like  description, 
is  also  adjudged  in  Mississippi  (whose  decisions 
most  furnish  the  law  to  this  court  in  this  case), 
a**  a  V)ar  to  this  action.  (Brown  v.  Wemt't 
Heirs,  7  Howard's  Rep.,  here  in  manuscript.) 

Clear,  however,  as  our  defense  may  be.  un- 
der this  a.'ipcct  of  the  authorities,  we  think  it 
mure  obviou.sly  sustained,  on  grounds  less 
technical  and  of  more  ready  comprehension, 
viz. :  upon  the  rule,  that  whatever  takes  awav 
the  plaintiff's  right  of  possession  must  Imr  his 
recovery  in  ejectment,  notwithstanding  bis 
legal  title.  This  tuU-  is  displayed  in  its  most 
simple  iuhtauco,  when  the  defendant  claims  as 
a  lessee,  or  tenant  in  dower,  or  by  the  courtesy, 
&c.  But  it  holds  whenever  the  rijjht  to  posses- 
sion exi.sts  iu  oue  parly,  tliough  right  of  prop- 
erty be  in  another.  (6  Peters,  441,  442;  9 
Wheat..  524;  3  Wash.  C,  C.  R,  204;  16  Johns. 
Rep..  200.) 

Now,  tlie  decree  offered  in  evidence  ha.s  e.\ 
pressly  found  that  the  patent  is  fraudulent  and 
▼old  as  against  the  better  right  of  our  vendors. 
And  the  defendants  therein,  besides  being  com- 
manded to  convey  their  title  to  the  complain- 
antSt  are  zequlnMl,  also,  within  sixty  days 
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!  thereafter,  to  "deliver  to  complainants  the 
i  full*and  peaceable  and  actual  pomdni  of  Mid 

!  tract  of  land." 

Our  derivative  title  under  thcae  complaia- 
iints,  and  our  ,i  '  u  U  p<>sse>>iion  of  the  said  tract 
of  land  being  admitted,  our  right  to  the  pottae»- 
sion  must  be  sustained  at  law  or  equity. 

In  the  Ci'nrin>i4ifi  Onnnion  case  (0  Peters. 
441),  the  defendant's  claim  to  right  of  posats- 
sion  was  establidied  by  no  such  fonnal  and 
.solemn  proof  as  here  presented,  f\nd  yet 
laiued  as  a  bar  to  the  ejectment.  The  nmtter^ 
put  in  issue  by  the  parties  In  our  teoord.  and 
found  by  the<lecree.  are  proven  and  e«TnMi<>hed 
conclusively,  till  the  judtrinent  be  reversad.  (<J 
Wheat.,  118,  114.  117;  ii  Wash.  V.  ('.  1^.118; 
1  Brock.  C.  C.  R.,  129.)  And.  iu  d(  rai^roent 
of  title  before  a  court,  a  decree  of  title  i«  good 
evidence  even  against  a  Stranger  to  the  veoofd. 

(4  Wheat..  217.) 

The  ai)pcllant8  maintain,  however,  thai  the 
matters  decreed  in  a  court  of  chancery  arc 
only  available  as  evidenoowin  a  chancery  court; 
or  if  admissible  at  all,  in  a  court  of  law,  moat 
he  recejved  with  dimini-sht^l  consideration,  than 
if  adjudged  in  a  court  of  law.    Not  so. 

•The  cases  of  6  Wheat.,  113, 114.  andr»75« 
'i  Wash.  C.  C.  R.,  28,  were  of  decrees  offered  ic 
evidence  iu  courts  of  law,  and  lield  of  equ&l 
validity  as  judgments  at  law.  And  the  fonner 
sjieculative  opinions,  that  deV)ts  and  cluire*'^  ' 
real  estate,  established  by  decree,  were  of  Icife 
dignity  and  validity  than  judgments  at  law.  no 
longer  prevail.       P.  Wrns.  401.  F.> 

In  the  view  we  have  taken  of  the  suiiicieDey 
of  our  defense  in  showing  our  right  of  po««e^ 
sion,  it  is  of  course  unnecessary  to  maint^n 
that  a  decree  of  title,  in  legal  consideration, 
equivalent  to  a  conveyance  of  title.    Yet,  on 
princi])le,  it  must  Ik.'  .m).    A  commissioner's 
deed,  executed  under  a  decree,  is  in  itself  form 
without  substance.    It  has  no  f(»rce  or  validity, 
but  in  virtue  of  the  decree.    (6  Peters.  4UM.  , 
401.)   In  10  Peters.  345,  It  was  decided  that  * 
deed  of  conveyance,  made  pursuant  to  a  decnr.  , 
was  in  effect  cancelled  and  annulled  by  a  re- 
versal of  the  decree  under  which  it  was  eie- 
cuted.    But  if,  as  the  appellant.s  wo\iM  main  ; 
tain,  the  deed  so  executed  passed  the  l^ai  ! 
title,  it  is  adjudged  in  this  case  that  the  mere  i 
reversal  of  the  decree  cancels  and  revest.s  the  , 
legal  title.    Why,  then,  when  the  decree  (as  io  \ 
our  record),  acting  directly  on  the  legel  title, 
cancels  it  in  the  hands  of  the  holder,  and  ex  ■ 

Sressly  adjudges  it  to  belong  iv)  auoUier;  why  ' 
oes  It  not  transfer  the  legal  title  ¥  In  1  ; 
Peters,  558,  550,  oCO.  this  principle  is  fully  ' 
maintained.  True,  the  htatuto  of  Ohio  is  re- 
ferred to  for  ita  authority,  but  qvare.  if  that  i 
statute  shonld  be  rrjjarded  }is  anythinrr  more 
than  declaratory  of  the  legal  efluci  of  a  decrei'  , 
of  title. 

Chancellor  Kent  considered  the  decree,  even 
on  the  foreclosure  of  a  mort^aire,  to  operate  so 
directly  on  the  land  and  the  title,  that  on  mo 
Uon  of  the  pturchaser  of  the  land  (sold  under 
the  decree)  to  have  pOMenion  awarded  bfas 
against  the  roortgageor's  wife  who  r^  fus-  d  tiv 
surrender,  it  was  adjudged  the  decree  cou 
eluded  Uie  question  of  po.-^eerion.  as  afahiat  all 
parlies  and  priviis,  ami  the  court's  wnt  of 
assistance  was  directed  in  favor  of  the  applica- 
tion, and  this,  thoii|^  the  decree  hid  not 
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directed  the  posscsRion.  should  be  M  surren- 
iered.    (4  Joddh.  Ch.  Uep.,  G14.) 

We  believe,  ilu  n'fore,  our  case  isso  fortified 
la  every  aspect,  both  in  its  equity  and  at  law. 
that  Uus  court  must  affirm  the  adjudgment  of 
ihe  ooait  bdow. 

M*.  JmiHix  McKiin:.ieT  detlvered  the  ophilon 

of  thi-  court : 

This  case  u  brought  before  the  court  by  a 
writ  of  error  to  the  Circuit  Court  for  the 

floiifhr  rn  District  of  Mississippi. 

The  plaintiffs  brought  an  action  of  ejectmeut 
>cain8t  the  defendants  Is  the  court  hefow :  and 

;'i»n  the  triiil.  the  plaintiffs  read  in  evidence. 
!o  the  jury,  liie  copy  of  a  plat  and  certificate 
of  •orvey.  signed  by  Charles  Trudeau,  royal 
surveyor  of  tlu-  proviiuf  of  Louisiana,  for  two 
tbousand  m-Tt-^  of  land.  French  measure;  and  a 
patent,  issuiui  by  the  Spanish  Governor  of  that 
7r>7*]  province,  thereupon,  to. Tames  ♦Mather. 
:attd  the  3d  of  April.  1794;  and  a  deed  of  con- 
- 'vance  from  James  Mather  to  (Jcorge  Mather, 
ikted  the  26th  day  of  April,  l.so:^  for  the  siinic 
iract  of  limd;  aud  they  also  ruiul  iu  t:videiicu  a 
cmiflcate.  dated  the  10th  day  of  April,  1806, 
^gned  by  the  commissioners,  appointed  by  the 
Prciodent  of  the  United  States,  under,  the  Act 
of  <  onL:res:^  of  the  8d  of  March,  1808,  and  the 
Act  supplemental  thereto,  of  the  27th  of  jyiarch. 
1^.  confirming  to  Gcorec  Mather  the  said 
rmt't  of  land,  bv  virtue  of  trie  iirticlf.-s  (^f  atrn-c 
seal  aod  cessCon  between  the  Ucitcd  States 
snd  the  State  of  Georgia.  It  was  also  proved 
ihat  George  Mather  died  about  the  year  1812, 
«od  that  James  Mather  was  his  heir;  and  that 
Jtines  Xnther  had  died  pending  the  suit:  and 
it  was  admittCHi  l)y  the  defendant.'*,  that  the 
pUtntiSs  were  ilm  heim  of  James  Mather, 
"aod  whatever  title  he  had  at  his  death  vested 
in  them  or  any  others-,  hi'^  heir-*,  to  be  shown." 

And  it  was  "admitted  by  the  plaintiffs  "  that 
(be defendants  wme  in  possession  of  the  land 
in  mntroversy.  and  were  so  at  the  time  tins 
f'M  Wikb  brought,  under  derivative  titles  from 
Robert  Starke's  heirs,  valid  so  far  as  Starke's 
title  wa**  valid."  And  the  defendants  in  sup- 
port of  the  issue,  on  their  part,  offered  to  read 
the  record  of  the  proceedings  in  a  suit  in 
chancery,  in  the  Supreme  Court  of  the  State  of 
Miwbifiippi:  in  which  the  heirs  of  Robert 
Surke  were  complainants,  and  the  heirs  of 
James  Mather  defendants.  And  by  which 
lecord  it  appeared  tliat  the  complainants  set  up 
and  claimed  title  to  the  land  here  in  contro 
ftrvf,  ander  a  warrant  or  order  of  survey,  for 
two  thousand  acres  of  land,  dated  about  tlie 
25<ih  day  of  Docemlwr,  1791,  and  the  .survey 
tltereon ;  and  the  defendants  claimed  title  under 
the  sDrvey  and  patent  of  the  Spanish  sovem- 
m^nl  to  .fames  Mather.  And  by  the  order  and 
decree  of  tkat  court,  the  land,  in  controversy 
u  this  suit,  was  adjudged  ana  decreed  (o  the 
heir*  of  RolxTt  Starke. 

To  the  reading  of  which  record  and  proceed- 
ings, as  evidence  to  the  jttry,  the  plaintiffs 
objected,  on  these  grounds:  "First.  That  it 
•Iocs  not  purport  to  be  a  record  ou  its  face,  aud 
b  ito  context  Secood.  That  said  leoord  does 
Dot  diwlo«e.  nor  contain  a  11  mil  decree;  neither 
tht  -^id  record,  nor  the  .said  decree  therein  be- 
ing signed  by  the  judges  of  the  said  Supreme 
CVMirt  of  Mississippi.   Third    That  the  plead* 
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ings  and  context  of  said  reeord  show  that  the 
chancery  suit  was  entertained  anfl  treated  by 
said  Supreme  Court  as  a  matter  of  original 
jurisdiction;  whereas  the  statutes  of  Mississippi 
expressly  provide  that  the  opinion  of  the 
Supreme  Court  shall  be  certified  to  the  court 
helow,  whose  action  and  adoption  alone  can 
render  the  opinion  of  the  Supreme  Court  final 
upon  a  ijuesfion  of  law  adjourned  for  its  opin- 
ion. Fourth.  Tiiat  the  facts  and  the  law  of 
the  case  did  not  give  the  Chancery  Court  juris* 
dietif)n.  i^.■l.'^nu^eh  as,  after  the  Treaty  of  1783. 
a  Spanish  warrant  or  order  was  a  mere  nullity, 
and  could  only  be  rendered  valid,  bf  (£e 
holder  brinvdnti  himself  within  the  first  sec- 
tion of  the  Act  of  Congress  of  1803.  by 
•residence  and  cultivation ;  whereas,  as  [*7tiS  . 
the  record  shows,  that  Starke  was  not  within 
that  act;  nor.  if  he  had  been,  could  he  have 
derived  any  equity  against  a  title,  confirmed 
by  the  articles  of  agreement  and  cession  be- 
tween Gt-orgia  and  the  United  States,  of  the 
14th  of  April,  1802.  Fifth.  That  jurisdic- 
tion. h';^al  and  equitable,  was  vested  elsewhere 
by  the  Olb  neclion  of  the  Act  of  1803;  such  In- 
vestiture of  jurisdiction  in  an  inferior  tribunal 
being  exclusive  of  that  of  any  other  tribunal. 
Sixth.  That  a  record  or  decree  out  of  chan- 
cery is  not  evidence  of  h  legal,  but  an  eipiitable 
title  only,  and  is,  therefore,  not  pertinent  to 
the  issue  joined.  Seventh.  Tiiat  the  decree, 
if  read  at  all,  must  be  read  jus  an  estoppel  by 
the  record,  aud  subiect  to  the  rules  as  to 
estoppels.  Eighth.  That  a  decree  in  chancery  - 
must  be  read  on  the  same  footing  as  a  judg- 
ment at  law ;  and,  unless  carried  out  by  a  con* 
veyance,  can  have  no  greater  effect  tlian  a 
judgment  in  ejectment  " 

The  court  overruled  these  objections,  and 
permitted  tlie  record  to  go  to  the  jury,  as  evi- 
dence of  any  fact  decided  by  it.  "to  which 
opinion  of  the  court  the  plaintiffs  excepted. 
The  plaintiffs,  among  other  instructions,  some 
of  winch  were  refused  and  some  urMnfefi.  but 
which  need  not  Im  noticed  here,  moved  the 
court  to  instruct  the  jury,  "that  the  decree 
rend  In  evidence,  by  the  defendant's  wunwl, 
docs  not,  per  «,  devest  the  plaintiffs,  or  the 
ancestors  of  the  plaintiffs,  of  the  legal  title,  but 
that  said  title  remains  unaffected  at  law  by  said 
decree,  and  is  still  in  plaintiffs,  if  the  jury  be- 
lieve them  to  be  the  heirs  of  said  Mather." 

There  were  several  instructions  moved  by  the 
defendants,  some  of  whldi  were  granted,  and 
some  refused;  but  as  they  are  either  included 
iu  the  ruling  of  the  court,  already  noticed,  or 
unnecessary  to  the  decision  of  the  points  on 
which  we  think  this  ca.se  ought  to  be  decided, 
they  will  not  be  noticed  in  the  investigation  of 
the  subject. 

Tw  o  (juestions  are  distinctly  presentetl  by  the 
ruling  of  the  Circuit  Court.  First.  Whether 
the  decree  in  the  suit  in  chancery  was  a  bar  to 
the  action  of  the  plaint iffs.  Second. "^Whether 
the  Court  of  Clmucery  had  jurisdicliou'ofjilhe 
subject  matter  in  controversy  hefore  it  in  that 
cjuse.  FuT  the  plaintiffs  in  error,  it  has*bcen  in 
sihled,  that  the  decree  is  not  evidence  of  a  legal 
title,  even  if  it  were  otherwise  vulid,  and,  there 
fore,  no  bar  to  the  action  of  ejectment ;  and  that 
the  possession  of  the  defeadant.s  under  the  de- 
cree, without  a  deed  of  conveyance  as  directed 
by  it  whether  by  the  writ  of  haben/aeiat  pot- 
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temonem  or  otherwise,  gave  no  legal  title  to  the 
(lefeudaDts;  and,  therefore,  opposed  no  legal 
bar  to  the  plaintiffs'  action.  And,  second,  it 
wa«  insisted  that  neither  the  Court  of  Chancery, 
nor  the  Supreme  Court  of  the  Slate  of  Mississip- 
pi, had  jurisdiction  of  the  subject  mailer  pre- 
sented by  the  bill  of  the  complainants.  The 
whole  power  to  confirm  Spanish  titles,  protect- 
ed by  the  contract  of  cession  by  the  State  of 
Georgia  to  the  United  States,  having  been  con- 
ferred, by  act  of  Congress,  on  a  board  of  com- 
751>*J  missioners,  •whose  decision  was  by 
law  made  final,  no  other  court  could  decide  up- 
on the  VKlidily  of  those  claims. 

The  converse  of  these  propositions  was  main- 
tained by  the  counsel  for  the  defendants.  And 
it  was  insisted  that  the  decree  operated  as  a 
conveyance,  and  also  as  a  judgment  in  eject- 
ment, the  Court  of  Chancery  having  the  power 
by  statute  to  award  the  writ  of  h<U)ere  facia*; 
and,  therefore,  the  decree,  and  possession  un- 
der it,  is  a  legal  bar  to  the  action  of  ejectment. 
And  uptm  the  second  point  it  was  insisted  that 
the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  decree  could  not  be  inquired  into 
by  the  court  below,  nor  by  this  court,  when 
brought  before  either  collaterally.  To  arrive 
at  the  legal  effect  of  the  decree,  we  must  in- 
quire into  the  object  and  intention  of  the  com- 
plainants in  bringing  the  suit  in  chancery. 
They  charge  in  their  bill  that  James  Mather  had 
oblHined  from  the  Spanish  government  the  le- 
gal lille  to  the  land  iu  *  oiiUovcrsy.  in  fraud  of 
the  tights  of  their  ancesior,  Hobrrt  Starke; 
and  they  pray  that  by  decree  of  the  court 
Matlier  may  be  compi'lli'd  to  surrender  to  them 
the  full  and  entire  possi  ssjon  (»f  iho  land,  togeth- 
er with  the  evidences  of  title  whir  h  he  has  there- 
to, and  that  they  may  be  (jtiicted  in  llitir  title; 
"and  such  other  and  further  relief  in  the  preni- 
ses  as  to  the  court  shall  seem  meet." 

The  court  by  its  decree  establislud  the  right 
of  the  complainants  to  the  laud  in  controversy, 
and  ordered  Mather's  heirs,  who  were  all  non 
residents  of  the  Stat<'  of  Mississipni,  to  convey 
the  land  to  the  complainants,  ancl  to  deliver  to 
them  the  possession,  and  awarded  the  writ  of 
haberefacia*;  which  writ  theCourt  ol  Chancery 
is  authorized  to  order  by  a  statute  of  the 
State.  Without  the  aid  of  this  writ,  the  court 
could  nol  have  put  the  complainants  into  pos- 
session, the  defendants  being  c>ul  of  their  juris- 
diction; nor  could  they  for  the  same  reason 
compel  a  conveyance  of  the  title  to  ihe  laud. 
The  decree  is,  therefore,  if  otherwise  valid, 
nothing  more  than  an  ecpiitable  right,  ascer- 
tained by  the  judgment  and  decree  of  a  court 
of  chancery;  and  until  executed  by  a  convey- 
ance of  a  legal  tille.  aeconling  to  the  decree, 
Starke's  heirs,  and  those  claiming  under  them, 
have  nothing  but  an  e(|uitable  title  lo  the  land 
in  controversy. 

To  enable  the  defendants  in  this  case  to  de- 
fend their  pos-session  sucessfully,  upon  their 
own  title,  that  title  must  be  shown  to  l)e  a  good 
and  subsisting  legal  title,  and  superior  in  law 
to  that  set  up  by  tue  plaintiffs;  otherwise  it  op- 
jwscs  no  legal  bar  to  the  recovery  in  the  action 
of  ejectment.  And  concetling,  what  was  con- 
tended for  in  argument,  that  the  decree  and 
possession  under  it.  by  the  writ  of  habere  facia* 
18  equivalent  to  judjc;inent  in  eiectment,  fol- 
lowed by  like  possession  it  woula  avail  the  de- 
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fendants  nothing  in  this  case;  tx-cause  such  • 
judgment  and  possession  are  no  bar  to  anotber 
action  or  ejectment  for  the  same  premises.  The 
defendant  in  ejectment  can  never  defend  hisp**- 
session  against  the  plaintiff  upon  a  *title  [*760 
in  himself,  by  which  he  could  not  recover  the 
possession,  if  he  were  out,  and  the  pluinlilT  in 
possession.  Reversing  the  positions  of  the  par- 
tics  in  this  case,  could  the  defendants,  if  pUiot 
iffs.  recover  the  land  in  controversy  upon  this 
decree,  and  evidence  of  |M>8session  under  it. 
against  the  title  of  the  plaintiffs?  We  have  no 
hesitation  in  saying  they  could  not;  and.  there- 
fore, the  decree,  ii  founded  upon  a  valid  equi- 
table title,  would  be  no  legal  bar  to  the  action 
of  Ihe  plaintiffs. 

To  a  correct  understanding  of  the  questioo 
of  jurisdiction,  argued  at  the  bar,  it  is  nece&saiy 
to  ascertain  the  character  of  the  grant  set  up  bv 
Starke's  heirs  in  the  suit  in  chancery.  Thu 
grant  was  obtained  from  the  Spanish  Governor 
of  Louisiana,  prior  to  the  Treaty  between  Ui* 
United  Slates  and  Spain  of  the  27th  of  October. 
1795.    By  this  treaty,  Spain  admitted  she  bad 
no  right  to  the  territory  north  of  the  thirty -first 
degree  of  north  latitude.    In  conserjuence  of 
which  all  the  grants  made  by  ber  auihoriiy, 
within  that  teritory,  were  void.    This  territorr 
then  belonged  lo  Ihe  State  of  Georgia;  but  by 
deed,  bearing  date  the  24th  day  of  April,  IS/i 
she  ceded  it  to  the  United  States.    And  in  that 
deed  it  was  stipulated  "that  all  persons  who, 
on  Ihe  27lh  of  Oetobtr.  17115.  were  actulnic 
tiers  within  the  territory  thus  ceded,  shall  S 
confirmed  in  all  the  grants  legally  and 
executed  prior  to  that  day.  by  the  fonaH 
British  government,  or  the  government  of 
Spain , "  &c.    The  first  section  of  the  Act  of  Coo- 
gress  of  the  3d  of  March.  1803,  cJi.  80  (38loi3ri 
Laws,  893),  enacts  "That  anv  person  or 
that  were  residents  in  the  >lissi»»ippi  terrt 
on  the  27th  of  October,  1795.  and  who 
prior  to  that  day  obtaine<l,  either  from 
British  government  of  West  Florida,  or 
Spanish  government,  any  warrant  or  ordc 
survey  for  lands  lying  within  said  territory. 
which  the  Indian'litle  had  been  exlinguabed. 
and  which,  on  that  day.  had  been  KXvaSltjiit' 
habited  and  cultivated  by   such  ipnoB  <r 
persons,  or  for  his  or  their  use.  sbul  be  cdj^ 
firmed  in  their  claims  to  such  lands  in  the  s^fl 
manner  as  if  their  claims  bad  bi'en  compkli^| 
This  section  places  those  who  had  obtida^H 
warrant  or  order  of  suney  upon  the  i^H 
ground  with  those  who  had  complete  tl^| 
The  5th  s^>ction  of  the  act  declares  'That  e^H 
person  claiming  lands  by  virtue  of  Brl^| 
grant,  or  of  the  three  first  sections  of  IhU^H 
or  of  the  articles  of  agreemen*.  and  ccssioo iP! 
tween  the   United  States  and  the  8t«te  of 
Georgia,  shall,  before  the  last  day  of 
1U04.  deliver  to  the  register  of  the  land  ofl 
within  whose  district  the  land  may  be.  a  nd| 
'  in  writing,  stating  the  nature  and  extcBloC 
,  claims,  together  wiih  a  plat  of  the  tract  ortn 
claimed;  and  stiall  also,  before  tiiat  day. 
liver  to  said  segister,  for  the  puspose  of  hi 
recorded,  every  grant,  order  of  survt-y  iirA 
conveyance,  or  other  written  e\ 
claim,  and  the  same  shall  be  reconltxl  li>  Uies 
register  in  books  to  be  kept  for  th«t  T>»Tnid 
And  upon  the  failure  of  tlie  clui 
ply  with  these  requirements,  ♦hit  H 
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ii  declared  to  be  void,  and  shall  never  "be  re- 
ef{vi>d  Of  Admitted  as  evidence  in  any  court  in 
the  (*nit(>(I  States  against  any  grant  derived 
froiD  the  Uoited  Stalea." 

The  6th  aectfon  of  the  act  ptorldee  for  the 
Rppoint merit  of  two  boards  of  conunissioners. 
for  the  puipoee  of  ascenainioff  the  riMhts  of 
pemom  dahning  the  benefit  of  the  arUeles  of 
s.'minenl  and  cession  Ixtween  the  United 
States  and  the  Slate  of  Georgia,  and  of  the 
three  first  sectlona  of  the  act  Each  board  was 
*uihorize«l  to  hoar  and  decide,  in  a  summary 
niiinnor.  all  matters  respecting  such  claims 
within  their  rcsperiive  (list  ri(  Is.  and  their  deter 
mination  was  declared  to  be  final. 

The  reoml  of  the  chancery  suit  between 
Starke's  hdre  and  Mather's  heirs,  shows  that 
Starke  wa*»  not  r<-si(l(  iit  in  the  Mississippi  terri- 
tory on  the  2'iLh  of  U(  tohcr,  1795,  but  had  re- 
more<i  therefrom  some  years  befr)re  that  period; 
that  no  notice  of  hi.«^  claim  had  been  given  to 
the  register  of  the  Lind  office,  within  whose  dis- 
trict it  lay,  together  with  a  plat  of  the  tract 
claimed  and  delivered  to  the  register,  to  be 
ffcorded  as  required  by  law.  Nor  does  it  ap- 
p-  ir  that  the  claim  was  ever  submitted  to  the 
board  of  commissioneFS  for  their  determination. 
Xany  jean  afterwards,  the  exact  time  not  ap- 
7'ann;r  by  the  imperfect  record  read  in  evi 
rience,  the  Court  of  Chancery  for  the  Mississip- 
pi territory,  without  any  authority  haTfn;  been 
ronferred  on  it  by  act  of  Contjre.^v*  for  tliat 
purpose,  took  cognizance  of  titarke's claim,  and 
eMabHshed  ite  ▼aUdity  by  ita  own  judgment  and 
dwree. 

In  tiie  ciuse  of  Hvndermm  v.  FoiiulexUr  (12 
Wheat..  r>4:i  TM),  the  court  says,  "The  whole 
it  ;:i-.!;ition  on  this  subject  requires  that  every 
tiiie  to  lands  in  the  country  which  had  bcuu 
occupied  by  Spain  should  be  laid  before  the 
Iwarri  of  c<fnimissionpr?<.  The  motives  for  this 
reguluiiou  are  obvious;  and  as  the  titles  had  no 
ntrinsic  validity.it  was  opposed  by  no  principle. 
Claimants  coulci  not  complain,  if  the  law  which 
pave  validity  to  their  claims  should  also  provide 
•n  (  saraine  their  fairness,  and  should  make  the 
validity  deprad  upon  their  being  laid  before 
that  board.  The  plaintiff  In  error  has  failed  to 
bring  hi*  ca.se  before  the  tribunal  which  the 
littislature  had  provided' for  its  examination, 
■ad  has.  tberefore.  not  brought  himself  wftUn 
the  law.  No  ac'  '  f  {'  iiLrreas  applies  to  a  irraut 
held  by  a  non  reddeol  of  the  terntory  in  Octo- 
ber, lfP9.  which  has  not  been  laid  before  the 
lioard  of  roinmis-sloners.  It  is  true  that  no  act 
has  ded&red  such  grants  ToiU;  but  the  Legi.s- 
Istufe  haa  ordered  the  landa  to  be  sold  which 
Were  not  appropriated  5n  a  manner  recoj:ni/e<l 
by  Uw.  and  the  laud  in  controversy  is  of  that 
<U«criptioD. 

"If  this  view  of  the  Bubjcct  l>e  correct,  no 
Spanish  grant,  made  while  the  country  was 
wrr)ngfully  occupietl  by  Spain  can  be  valid, 
unless  it  was  confirmed  by  ilie  contract  with 
Grorgia,  or  has  been  laid  before  the  board  of 
commissioners."  This  tribunal  was  created  for 
the  express  purpose  of  deciding  all  questions 
762^  arising  under  'the  deed  of  cession  by 
Gwrgia,  s^'curini:  to  a  particular  class  of  claim- 
•Bts  the  lands  they  occupied  and  cultivated  at 
the  date  of  the  Treaty  between  the  United  Slates 
iad  Spain  of  the  27lh  of  October,  IT'Jo,  and  its 
deebioQ  was  to  be  final;  and,  therefore,  ito  ju- 
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risdiction  wa«  exclusive;  unless,  by  express 
words.  t,"*»i)^rc8s  had  confcrre<l  con<!urrrnt  ju- 
ristliction  on  some  other  judicial  tribunal. 
From  these  propositions  results  the  inquiry, 
whether  the  decree  In  the  chancery  suit  was 
void,  the  court  haviiii;  no  jurisdietioii  of  tlie 
subject  matter  of  the  decree,  or  only  erroneous 
and  voidable  t  If  the  former,  t^en  its  Talidtty 
was  !n(piirable  into  in  tlie  cunt  nt  court,  when 
offered  as  evidence,  and  it  ought  to  have  been 
rejected. 

AccordiniX  t'^  the  derision  in  the  rase  of  JTen- 
(Urmn  v.  J^ointkvter,  above  ^e^e^red  to,  Starke's 
claim,  when  submitted  by  the  heirs  to  the  Court 
of  Chancery,  was  utterly  void;  and  no  power 
having  been  conferred  by  Congress,  on  that 
court,  to  take  or  exercise  jurisnictioti  over  it 
for  the  purpmo  of  impartintr  to  it  leiraliiy.  the 
exercise  of  jurihditiion  was  a  mere  u8urpiition 
of  judicial  power,  and  the  iNiole  proceeding 
of  the  court  void. 

In  the  case  of  lione  v.  Uitnrly,  Chief  Justice 
Marshall  siiid:  "A  sentence  professing  on  its 
face  to  bo  the  sentence  of  a  judicial  tribunal,  if 
rendered  by  a '  self-constituted  body,  or  by  a 
l)ody  not  empowered  by  its  government  to  take 
cogiuxauoe  of  the  subject  it  had  decided,  could 
have  no  legal  effect  whatever.  The  power  of 
the  court  llien  in,  of  necessity,  examinable  to  a 
certain  extent  by  that  tribunal,  which  is  com- 
pelled to  decide  whether  Ite  sentence  has 
changed  the  rii^ht  of  property.  The  power  un- 
der which  it  acts  must  be  looked  into,  and  its 
authority  to  decide  questions  which  it  professes 
to  decide,  must  be  ( onsidcrod."  "Ujwn  prin* 
cipie,  it  would  seem  that  the  operation  of  every 
judgment  must  depend  on  the  power  of  the 
conrt  tn  render  that  judirment;  or,  in  other 
words,  on  iu  jurisdiction  over  the  subjeet  mat- 
ter which  it  has  determined."  In  the  case  of 
EUi»tt  ,'f  af.  V.  Puraolet  nl.  (1  Pi  ters.  »40).  it 
waa  held  by  lliis  court  that  "  where  a  court  has 
jurisdiction,  it  has  a  rigtkt  to  decide  every  ques- 
tion which  occurs  in  the  cnu«e;  and  whether  its 
decisions  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every 
other  court.  But  if  it  acts  without  authority, 
its  judgments  and  orders  are  regarded  as  nul- 
lities. Tlu'V  are  not  voidable,  but  simply  v<  iid  ; 
and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal,  in  opposition  to  them.  They 
ronstifufe  no  ju>tilieaiion;  and  all  i)ersonf»  e(tn- 
cerned  in  executing  such  judgments  or  sentences 
are  considered,  in  law,  trespassera.  This  dis- 
tinction runs  through  all  the  c  .ises  on  tlie  sub- 
ject; and  it  proves  that  the  jurisdiction  of  any 
court  exercising  authority  over  a  subject,  may 
be  inquired  into  in  every  other  court  when  the 
[iroceediags  of  the  former  arc  relied  on,  and 
brouijht  before  the  latter  by  the  party  clahning 
the  benefit  of  .such  proceedings." 

The  same  doririne  was  maintained,  by  this 
court,  in  the  r.xse  of  *  WUfox  v.  ,hn-l.  -  [*763 
[Vi  Peten>i,  511),  and  the  case  of  h'/di/M  ft  al. 
v.  I'ierfiijl  ct  al.  referred  to,  and  the  decision 
approved.  These  cases  "being  decisive  of  the 
question  of  jurisdiction,  we  deem  it  unnecessary 
to  refer  to  any  other  authority  on  that  point. 
From  the  view  we  have  taken  of  the  whole 
subject,  it  is  our  opinion  the  decree  of  the  Su* 
preme  Court  of  Mississippi  would  have  been  no 
liar  to  the  action  of  the  plaintilTs  in  this  case,  if 
the  subject  matter  of  tiie  suit  had  been  withm 

tin 


7e8 


BurREMK  Co^iT  OF  THE  L'nited  States. 


its  jurisflictinn.  But  wp  are  of  the  opinion  that 
court  had  no  jurisdictiou  of  the  subject  matter, 
and  that  the  whole  proceeding  is  a  nullity. 
The  Circuit  Court  erred,  therefore,  in  permit- 
ting tlic  record  to  be  read  to  the  jury,  as  evi- 
dence for  any  purpose  whatever. 

Wh^rffore,  the  judgment    the  OireuU  Court 

«  rereriu'd. 

Clted-a  How.,  787;  6  How..  38:  8  How..  641:  9 
How^  170. 171 ;  10  How.,  m ;  IB  WalL,  407 ;  HoAll., 
40&. 


THOMAS  WILSON   COMPANY.  FhM^, 

V. 

HORACE  SMITH,  Defendant. 

Authoritif  of  (iffent  (')  apjm'ni  suh  n/jfiif — action 
against  mb  aycut  by  principal — credit  by  mb- 
offmt  of  principal  mon«if  to  agentt  aeeount. 

Whenever,  by  express  a^rreement  of  the  parties, 
a  Hub-a^ont  is  to  be  employed  by  an  ai^r^nt  to  re- 
ceive money  for  the  principal ;  or  where  an  author- 
ity to  do  BO  may  fairly  bo  implind  from  the  usual 
coiir«;  of  trade,  or  the  nature  of  the  transaction  ; 
the  principal  may  treat  the  sub-Bgrent  as  his  agent, 
and  when  no  has  received  tho  money,  may  recover 
it  in  an  action  for  moncj-  liiirl  and  received. 

If,  in  «uch  cjise,  the  pub-a^rent  has  made  no  ad- 
vances ami  >fh en  no  new  ere<lit  to  the  ajfcnt  on  ac- 
count of  the  n  iii  ittutice  of  the  bill,  the  suivaflrent 
cannot  protiTt  hitn.-flf  a;rrtiii'if  snih  nn  action  bv 
passings  the  Hinoiinf  of  the  bill  in  tho  general  credit 
of  the  Birent,  although  tho  agent  may  be  his  debtor. 

THIS  case  came  up  on  a  ccrtlflcate  of  division 
in  opinion  between  the  judges  of  the  Cir- 
otiit  Oomt  of  tbe  United  States  lot  the  JHatakt 

of  Georgia. 

The  record  being  very  short,  it  will  be  insert- 
ed entire. 

"  This  was  an  action  of  nMnyiipMt  brotaij:ht  in 
this  court  by  the  plaintiffs,  to  recover  from 
the  defendant  the  sum  of  eight  hundred  dollars 
and  interest,  being  the  amotmt  of  a  draft  or  bill 
of  exchange  drawn  by  one  Henry  B.  Holcombe, 
of  Augusta,  in  the  State  of  Georgia,  upon  one 
Charles  F.  Mills,  of  Savannah,  in  said  State, 
and  accepted  by  him,  and  paid  to  the  defend- 
ant. Tlie  declaration  contained  two  counts. 
The  first  was  for  moaey  collected  and  received 
br  the  defendatit  to  and  for  the  nie  of  the 

plaintilTs,  upon  the  partieuhir  bill  of  exchanfre 
set  out  and  described  in  the  declaration;  the 
second  count  was  generally  for  money  had  and 
received.  The  plea  of  non  m^s^nmpxit  was 
pleaded  by  the  defendant  in  bar  of  the  action, 
*  it  being  proved  Uiat  the  draft  or  bill  of  ex- 
change tipf)n  whirl,  the  money  whs  collecled 
and  received  by  the  defendant  was  the  property 
of  the  plaintiffs ;'  that  it  had  been  oy  them 

S laced  in  the  handn  of  their  agent,  David  W. 
t.  .John,  at  Augusta.  Gcoreia.  for  collection, 
764*1  *and  by  him.  St.  JR»hn,  forwarded  to 
the  defendant,  St.  .lohn'H  agent,  at  Savannah. 
Georgia,  for  acceptance  and  collection ;  thai  it 
was  accepted  and  |Mld  to  the  defendant,  by 
whom  the  proceeds  were  received  and  cre<lited 
to  the  account  of  St,  John,  from  whom  the  de- 
fendant received  the  draft  or  bill  for  rolkclion, 
and  who  was  indebted  to  the  defendant  at  the 
time.  That  at  the  time  the  add  bill  was  so 
paid  to  the  defendant,  and  by  him  credited  to 
the  account  of  St.  Jolin,  he.  ^.  John,  had 
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failed  in  bu.siness,  and  had  departed  this  life; 
that  he  failed,  and  had  not  recovered  his  afl&irs 
at  the  time  of  his  death,  and  was  insolrent; 
that  the  credit  for  the  amount  of  the  bill,  cv- 
ried  by  the  defendant  to  St.  John's  account, 
was  made  in  p.\vment  of  a  previously  existing 
debt  due  by  St.  Jotui  to  the  defendant,  no  new 
transaction  having  arisen  between  die  defndut 
and  St.  John  after  the  payment  of  the  sjiifl  \]\\ 
to  the  defendant:  '  ttiat  to  secure  the  parmeDt 
of  his  debt  lo  the  defendant,  8t  John  had  tnos- 
ferred  to  the  dr  fentlant  three  hundred  share*  of 
the  capital  stock  of  the  Augtista  Insurance  and 
Banldng  Company,  upon  which  :{( 100  per  dure* 
had  been  paid;  that  the  defendant  appeared 
satisfltHl  with  this  security,  and  that  St.  John 
would  then  have  given  additional  security  had 
the  defendant  required  it.'    That  the  draft  or 
bill  of  exchange  wa.s  made  payable  to  the  ortkr 
of  Henrv  B.  Holcombe,  the  drawer,  and  by  him 
indorsed  in  blank,  and  indorse<I  by  St.  John  to 
H.  Smith,  Esq.  (the  defendant),  or  order.  That 
when  the  draft  was  sent  to  the  defendant  for 
collection  he  was  not  apprised  to  whom  it  be- 
longed, nor  were  any  instructions  or  directioiDt 
given  to  him  as  to  the  dispoaition  of  the  Booey 
when  collected. 

"The  following  point  was  presented,  durinf 
the  progress  of  the  trial,  for  the  opinion  of  Uie 
judges,  on  which  the  judges  were  opposed  in 
opinion,  vl«. :  Whether  there  was  such  privity 
of  contract  between  the  plaintiffs  and  di  ffii  i 
ant.  cither  express  or  implied,  as  would  enable 
the  plaintiffs  to  miintain  the  action  for  money 

had  and  rereivcd. 

"Which  said  \io\ni,  upon  which  the  diaafree- 
ment  has  happened,  is  stated  above,  under  the 

direction  of  the  jndgfs  of  the  said  court,  at  the 
request  of  the  couils^-1  for  the  parties  in  tbe 
cau.se.  and  ordered  to  be  certifiea  into  the  8a- 

prcme  Court  of  the  Unite<l  States  at  the  next 
session,  pursuant  to  the  act  of  Congress  in  such 
case  made  and  provided." 

Mr.  Berrien  for  the  plaintiffs. 

Mr.  Nehun,  Attorney  General,  for  the  de- 
fendant. 

Mr.  Berrien.  The  question  is,  wliether  there 
is  such  a  privity  of  contract  between  the  plaint- 
iff and  defendant,  either  express  or  impli<Hl  .a 
will  enable  the  plaintiff  to  sustain  the  action  for 
money  had  and  recclvw!. 

It  is  not  nerc^siiry  thai  tlu'  relations  of  con- 
tract should  cj^ist  between  the  parties. 

*Tliere  are  many  cases  in  wlOdi  the  r*7^ 
defendant  has  received  the  money  of  plaintiff, 
under  circumstances  which  would  render  liim 
liable  ez  ddSOo,  in  which  plaintiff  is  permitted 
to  waive  the  tort,  and  sue  in  thi?^  ju  tion.  H 
Leigh's  N.  P.,  45,  46.)  Wherever  defendant 
has  received  money,  the  propnty  of  pfadntdb. 
which  defendant  is  ?>oiind  cr  ^rjw^  r  f  V-'/i/)  to  rr 
fund,  it  mav  be  recovered  iu  this  action. 
{MoMitv.  McFarhinf,  2  Burr.,  l(»l'.Vi  The  true 
(jiiestion  is  the  right  of  plaintiff  lo  reoetve.  Of 
of  defendant  to  retaiu  the  money. 

In  the  eye  of  the  law,  there  u  always  suet 
privity  of  contract  as  is  nwessar}'  to  sustain  this 
action,  between  a  person  who  holds  the  money 
of  another,  which  in  equitv  and  good  con 
science  he  is  bound  to  refund,  and  the  peraoo 
whose  money  is  thus  withheld.  {Camp  r. 
Tompkim.  9  Conn.  Rep.,  65,3.) 

Again.  Where  one  baa  received  the  mom. v 

HOWAKD  '6. 


18IS 


WmoH  A  ChmPAHT  ▼.  Smith. 


766 


of  anollier,  and  hm  not  the  right  to  retain  it, 
the  law  will  imply  privity  of  contract.  (Mcuon 
r  Waiu.  17  MiusH.  Rep.,  (I60;ifiitfv.  iforiton, 
17  Mass.  H«'p..  575.) 
Two  protHN<it ions  may  l)c  laid  down. 

1.  On  tlu'  facts  statctl.  Smith.  dt'f(;ndant, 
was  the  agent  of  pliiiniillH,  bound  to  account 
to  them  OD  notice  of  iIk  ir  claim;aiul,  thenfore, 
ilie  amount  collected  by  him  was  money  had 
iind  n.-ceived  to  their  use. 

2.  Tbat  Ub  ignorance  of  the  real  owner  of 
the  bill  cannot  JifTecl  tlu-  ri^Mit  of  pluintiff.s  to 
recover  iu  Ihu*  action,  on  uoiice  and  proof  of 
their  title,  so  long  an  defendHni  KtandM  in  his 
orij^al  situation,  and  Jinlil  there  has  been  ii 
change  of  circuiuslances.  hy  his  having  paid 
over  the  money  to  his  immediate  empkqrer,  or 
done  something  equivalent  to  it. 

1.  Smith,  the  defendant,  was  the  agent  of 
plaintiffs.    The  case  states. 

UiL  Tbat  the  bill  waa  the  property  of  plaint- 
ilb. 

2<1.  That  it  was  collected  by  defendant,  who 
leceivad  it  from  8L  John,  the  4gent  of  plaint- 

On  tbi.s  state  of  facts,  did  the  necessary  priv- 
ity exist?  Or,  in  other  words,  had  defendant 
the  ri^t  to  retain  after  notice  of  plaintiffs' 
claim  t 

It  ia  objected  that  delegated  power  cannot 
be  del^iated  without  authority  for  that  pur- 

\^r>e.  bccau-<>  it  iniplies  trust  and  confidence, 
which  cannot  be  asbigned  to  a  stranger.  That 
the  euh-agent  has  no  claim  upon  the  principal, 
for  commivvidii-.  udvanccs,  &.c.,  therefore  is 
under  no  r<»ponsibiiity  to  him,  his  sole  remedy 
being  ag^nel  hie  immediate  employer,  and 
therefore  that  hi'*  sole  responsibility  is  to  him. 
For  qualiticauoas  of  the  rule,  see  blory  on 
Agency,  sec.  14,  p.  16. 
Authority  implied. 

Licensed  auctioneer.    When  indispensable 
bv  the  laws  to  accompliah  the  end. 
fOG*]    •Ship^woker.  2w  Oidhiary  OMige  of 
trade. 

Factor.  8.  Where  understood  by  parties  as 
the  mode  in  which  the  buainem  woiud  or  might 

be  done. 

Tlie  aotiwrity  excluflivdv  peraonal,  unleei 

from  express  provision,  1c)|l  necessity,  (isas^e 
of  tratie,  or  fair  presumptions  growing  out  of 
particular  transaction,  a  broader  power  was  in- 
tendeil  to  be  conferred.  (Story  on  Agenigr, 
sec  14,  p.  17.) 

Teat  the  present  case,  by  this  rule,  thus  qual- 
ified. 

A  foreign  house,  holding  a  bill  drawn  on  a 
citiien  of  Savannah,  in  Georgia,  has  a  corrc- 
•ftondenl  at  Augusta,  in  the  same  State,  to 
whom  iie  remits  it  for  collection,  and  by  whom 
ii  is  sent  to  his  correspondent  in  Bavannah. 
where  the  drawee  resides. 

Is  this  not  conformable  to  the  usual  course 
of  »uch  trausiiclioa.s  /  Could  pluintifls  have  ex- 
pected that  bt.  John,  abandoning  his  own 
plaee  of  burfneas,  should  have  repaired  to  the 
distant  ri-.siilnice  of  the  drawee,  to  present  this 
faytfersuuaiiy?  Would  not  the  remittance  of 
ttoSre,  to  his  correspondent,  be  **  understood 
by  the  parties,  to  be  the  modi-  iu  which  thif« 
tNuiness  would  or  might  he  done?  " 
hoaod  to  do  more  than  select  a 


contents  of  the  bUI?  If  whh  the  bill  he  had 
stated  plaintiffs'  interest,  would  any  have 
doubted  that  defendant  would  have  lu^en  flie 
agent  of  pluintifTs  in  this  mutter  '/  And  d<x'«  this 
not  settle  the  right  to  delegate  his  authority? 
What  efTect  withholdini;  that  information 
would  have,  will  be  eonsidered  hereafter. 

It  suffices  at  present,  in  order  to  sustain  the 
first  position,  to  show  that  this  bill  was  dealt 
with  aceordiug  to  the  usual  mode  of  transact- 
ing such  business.  That  in  appointing  a  sub- 
agent,  St.  John  did  no  more  than  plaint ifTs  de- 
signed and  intended.  If  so,  defendant  was 
ajE(entof  plaintiffs,  by  an  authorized  substitu- 
tion; an  autliority  implied  from  the  circum- 
siiiuces,  and  as  strong  as  if  expressly  given; 
and,  as  their  agent,  is.  therefore,  directly  ac- 
countable U)  them  for  the  money  received 
under  that  agency,  as  money  had  and  received 
to  their  use. 

2.  Defendant's  ignorance  of  the  real  owner 
of  the  bill,  and  St.  John's  prior  indebtedness 
to  him,  cannot  affect  plaintiffs' ri^ht  to  recover, 
unless,  before  notice  of  their  claun,  defendant 
had  made  advances  to  St.  John,  or  delayed  his 
prior  claim  against  him,  rel\  iiii;  f or re-tmburse* 
ment  or  i)aymeut  on  Uiis  fund. 

8t.  John,  in  remitting  the  bill,  did  not  state 
that  jtlaintiffs  were  owners  of  it.  lie  was  in- 
debted to  defendant,  who,  on  receiving  its  con- 
tents, credited  him  in  account,  and  now  clafans 
to  retain  the  mone}'  of  plaintiffs,  in  payment 
of  the  debt  due  to  iiim  by  61.  John. 

The  defendant's  having  passed  the  money, 
in  account,  cannot  affect  this  question.  {Butt- 
er V.  JIarruun,  Cowp.  liep.,  565;  Oom  v. 
PrwtHee,  8  Maule  &b  ^w.,  M8.)  Lord  Ellen- 
borough  says:  "  I  take  it  that  an  agent  who  re- 
ceives money  for  his  principal,  is  liable  as  a 
'principal  so  long  as  he  stands  in  his  [*7 G7 
orii^inal  situation,  and  until  there  has  been  a 
chiuige  of  circumstances,"  tScc,  &c. 

This  money  is,  therefore,  to  be  considered  as 
in  the  hands  of  defendant,  without  any  dispo- 
sition having  been  made  of  it.  Defendant's 
want  of  knowledge  that  the  money  l>clonged 
to  the  plaintiffs,  cannot  affect  their  right  after 
notice  and  proof  of  their  title.  (De  VaUuyin'» 
Aikn'r  Dujjy,  14  Peters.  282.2U0.)  This  was 
a  case  where  money  was  r(  (  civcd  by  an  admin- 
istntor,  as  property  l)elonguig  to  his  inte.state, 
though  it  belonged  in  fact  to  another,  The 
court  said,  tbat  *'  the  want  of  knowledge,  or 
the  possession  of  Itnowledge,  on  the  {)art  of  the 
administrator,  as  to  the  rights  or  claims  of 
other  jwrsons.  on  the  money  thus  reoetved, 
cannot  alter  the  rights  of  the  party  to  whom 
it  is  ultimately  due. " 

Something  more  is  necessary  to  enable  a  sub- 
agent  to  retain  for  his  general  balance  against 
his  immediate  employer,  than  his  mere  want  of 
knowledge  of  the  real  priix  ipal.  (Story  on 
Agency,  sees,  889,  390,  \>]k  4^1.  488.  and  the 
authorities  there  cited.)  The  lieu  cxistii  for 
advances  made,  and  (as  it  seems)  for  Im  gener- 
al balance.  But  why?  The  reason  is  given. 
It  is  the  presumption  that  the  advance.s  were 
made,  or  the  demand  deUiycd,  relying  ou  the 
credit  of  the  fnnd  allowed  to  remain  in  his 
hands.  No  advanc<  -  were  made  in  this  case. 
Defendant  did  nut  rely  on  this  f imd  for  the 
ayment  of  Ids  demand.  He  did  not  delay  it. 
'hat  demaiid  was  prior,  iod  luul  been  secured 
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to  the  satisfaction  of  defendant  by  a  pledge  of 
bank  stock. 

When  St.  John  failed,  and  the  security  be- 
came (as  is  to  be  presumed)  inadequate,  then, 
for  the  first  time.defendant  looked  to  this  fund, 
but  lie  had  undertaken  the  agency  without  any 
such  relian('e.  The  presumption  is,  therefore, 
negatived  by  the  facts  of  the  case.  (77//*  fiank 
of  i/te  Metnjj>'jliii  V.  Next  EngUtud  Jiank,  1  How. 
Hep..  2;i4.)  This  will  probably  be  relied  on. 
The  court  held: 

1.  That  the  paper  in  question  continued  the 
properly  of  the  New  Knglaud  Bank,  notwith- 
standing the  indorsement,  these  having  been 
made  to  enable  the  agent  to  collect, 

2.  That  a  long  course  of  dealing  and  re- 
peated settlements  in  conformity  to  it,  in 
which  the  parties  were  mutually  credited  with 
the  proceeds  of  bills  remitted  by  them,  bal- 
ances being  .suffered  to  remain,  until  they  were 
reduced  by  the  proceeds  of  bills  and  notes  de- 
posited, mmle  this  case  the  same  in  principle 
as  if  money  had  been  advanced  on  the  paper 
deposited. 

The  court  said  there  was  no  difference  in 
principles  l)etween  an  advance  of  money  and  a 
i)alance  suffered  to  remain  upon  the  faith  of 
these  mutual  dealings. 

The  case  under  consideration  is  unaccom- 
panied by  any  of  these  circumstances.  Here 
there  was  no  advance  made,  or  demand  de- 
laye<l  in  reliance  upon  this  fund;  or  any  course 
of  dealing  and  u.sage  founded  ujion  it,  by 
which  balances  were  suffered  to  remain  undrawn 
7  68* J  *for,  looking  to  re-imbursemeut  from 
the  proceeds  of  bills  or  notes  to  be  collected, 
which  would  be  deemed  equivalent,  as  in  that 
case,  to  advances  actually  made. 

Mr.  Nel^m,  Attorney-(5eneral,  for  defendant : 

The  bill  was  drawn  by  Holrombe  on  MilN, 
nccrpted  by  Mills,  and  iiulorsfd  by  Flolcombe. 
and  sent  to  Augusta  for  colltciion.  All  that 
was  necessary  was  for  St.  Jolm  to  indorse  it  in 
blank,  but  he  indorsi-d  it  specially  to  Smith. 
In  this  state  of  the  case,  whose  agent  was 
Smith?  To  whom  would  he  have  written  to  give 
information  of  the  payment  or  nonjiayment  of 
the  bill?  Certainly  to  St.  John,  who  would 
have  comi>elk'd  him  to  pay  over  the  money. 
A  «U-fenKt'  by  Smith, that  he  was  not  the  proper 
person  to  \)q  paid,  would  not  have  Ik'CU  listened 
to.  A  sub  agent  can  be  created,  and  in  this  case 
Smith  must  have  been  the  agent  of  St.  John. 
The  (juestiou  of  agency  must  settle  that  of 
privity  of  contract.  (Slorv  on  Agency,  395  to 
400,  where  the  subject  is  discussed.) 

An  agent  is  responsible  only  to  his  employer. 
(Pa ley's  Agency.  48;  1  I^ivermore  on  Agency, 
tt4.  155.  60;  0  Taunt.  148;  1  Vesev.  Jim.,  291, 
292.  where  a  son  was  employetf  as  sub-agent 
by  his  father,  who  wjw  agent,  and  it  was  held 
thai  the  son  could  not  be  an  accounting  party 
to  the  owner  of  the  mine,  Ix'cause  there  was 
no  privity:  14  East,  582;  1  Cromplon  & 
Jervis,  8:j;  3  Barn.  &  Aid.,  854  ;  4  Ibid.,  875; 
2  Campliell.  123.) 

It  is  said,  by  the  other  side,  that  usage  must 

?;overn.  This  is  admitted.  But  what  usage  or 
acta  does  the  record  show?  Not  that  Smith 
was  a  factor  or  broker,  but  only  that  he  was  a 
creditor  of  St.  John.  The  court  cannot  pre- 
sume usage,  and  there  is  nothing  in  the  record 
to  show  it. 
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What  are  the  respective  equities  of  the  par- 
ties? The  action  for  money  had  and  received 
is  analogous  to  a  bill  in  equity.  Suppose  thut 
the  bill  had  Iwlonged  to  St.  John,  could  he 
have  claimed  to  receive  the  amount  of  it  whilst 
he  was  a  debtor?  The  creditor  bad  a  right  to 
apply  the  fund  to  pay  himself.  It  is  admitted 
that  if  Smith  had  forborne  to  press  St  Jobo 
for  the  amount  of  this  debt,  he  would  have  a 
right  to  retain  the  amount  of  this  bill.  But  the 
plaintiff,  by  his  acls.has  been  the  causeof  luUmg 
Smith  into  a  false  security.    (Story.  f8:i.  484.) 

Where  a  party  may  be  supposed  to  rely  on  a 
particular  security,  ii  is  enough.  (Case  of  AVtf 
England  Batik,  1  How..  234.) 

The  death  of  St.  John  does  not  defeat  the 
lien.  (Story  on  Agency,  378  to  388,  auibor- 
ities  collected.) 

It  is  a  general  nile  that  where  a  factor  hold* 
property  as  his  own,  the  real  owner  cannot 
come  in  and  claim,  where  third  persons  are 
concerned,  having  claims  upon  the  agent, 
(5  Taunt.,  56;  2  Bell's  Com.,  sec.  807  to  813; 
Chilly's  Commercial  Law,  544,  545.  546  ;  2 
Bell's  Com.,  789  to  806.) 

*Mr.  Bfrrien.  in  reply:  ['leO 

The  controversy  here  is  not  about  general 
principles,  but  their  application.  The  case*  in 
Taunton  and  6  Vesey  establish  that  between  a 
sub  agent  and  principal  there  is  no  privity.  I 
do  not  deny  the  existence  of  the  general  rule 
which  these  cases  support,  but  say  that  thert 
are  exceptions  to  the  rule,  of  which  this  is  one, 
\Mr.  Berritn  here  examined  the  case*.]  One 
of  the  exceptions  is,  where  it  is  manifest  that 
some  other  person  would  be  employed. 

As  to  the  equities  of  the  |)arties.  Shall  the 
defendant  retain  money  which  confessedly  be- 
longs to  the  plaintiff,  when  the  position  of  tl>« 
defendant  has  undergone  no  change  in  cowfr- 
([uence  of  getting  this  money?  If  hu  ciiCiaB* 
stances  had  been  changed  upon  this  acoona^  I 
have  conceded  that  he  could  retain  it.  Snkh 
could  not  have  been  lulled  into  a  false  tecurity. 
because  the  statement  aflirms  that  no  ne* 
transaction  hapiKmed.  St.  John,  tbcrefbre. 
could  not  have  received  a  fresh  advance.  TW 
case  of  The  AVir  England  Bank  waa  deddrd 
upfm  the  ground  that  there  had  beoi  "n\ 
and  extensive  dealings;"  that  they  "did  u* 
draw;"  and  that  these  things  were  like  tn 
"actual  advance."  Strike  these  facta  out  of 
the  case.and  ii  would  not  have  been  d-  '  ' 
it  was.  but  would  then  have  reaembi  . 
Here  is  an  in.sulatcd  transaction  without  any 
evidence  of  advance  of  forlx^arance. 

Mr.  CAi*/" Taket  delivered  theo^ 
ion  of  the  court: 

We  think  the  question  certified  baa  bea 
settled  by  the  decision  of  this  court,  and  that  il 
is  unnecessary  to  <ro  into  an  examination  of  tbt 
English  laws  which  were  cited  in  the  arg»> 
ment.  It  is  admitted  that  the  bill  waa  the 
properly  of  the  plaintiff,  and  was  tnumilkd 
to  St.  John,  at  Augusta,  for  collection,  aad^ 
him  transmitted  to  ilie  defendant,  at  Savaanak. 
where  the  drawer  resided ;  and  that  no  cooiid' 
eration  was  paid  for  the  bill,  either  hj  tiV 
defendant  or  St.  John.  According  to  the  anal 
course  of  dealing  among  roen*hants,  tht 
transmission  of  the  |>aper  to  St.  John  mvrhifl 
an  implied  authority  to  send  it  fo(  oolkctka  M 
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s  Mib-  agent  at  Savannah,  for  it  (K>uld  not  have 
bfwn  expected  by  the  plaintiff  that  St.  John 
was  to  go  there  in  person,  eithrr  to  procure  the 
ftooeptance  of  the  bill,  or  to  recQive  the  money, 
nor  ooQld  St.  John  have  so  uttdenlood  it  So 
far.  thiTtfone,  as  the  question  of  privity  is  con 
oeraed,  the  caae  before  u»  is  precisely  the  same 
with  that  of  7Ae  Aral;  tha  M«trvpoikr.  The 
y^ir  Kr.ghind  Bank  (\  Hov.-  ,  ^34).  In  that 
G«»e,  the  bills  upon  which  the  mooej  had  been 
reoeived  bv  the  plaintifT  in  error,  were  the 
property  ni  the  New  England  Bank,  and  had 
been  plactni  bv  it  in  the  hands  of  the  Common- 
wealth Bank  for  eollcction,  and 'were  transmit- 
te  l  by  the  hist  mentioned  bank  to  the  Bunk  of 
tbe  Metropolis,  in  Washington,  where  the  bills 
were  payable.  And  upon  referring  to  the  case, ; 
it  will  l»e  seen  that  the  court  entertained  no 
doubt  of  the  right  of  theNewKngland  Bank  to 
770*]  maintain  the  action  *for  money  had  and 
received,  ai^iinst  the  Bank  of  the  Metropolis; 
snd  the  difficulty  in  the  way  of  its  recovery  in 
ht  action  was  not  a  want  of  privity,  but  arose 
from  the  right  of  the  Bank  of  the  Metropolis 
M)  retain,  under  the  circumstances  stat^Mi  in  the 
f  i-e,  for  its  general  balance  against  the  ('(mii 
moawealth  Bank.  In  that  ca%',  aM  in  tlie  pres 
cot,  the  agent  transmitting  the  paper  appeared, 
by  the  in<l()r*etnents  upon  it,  to  be  the  real 
owner,  and  the  party  to  whom  it  was  trans- 
mitted had  no  notice  to  the  oootrary,  and  the 
unoey  received  was  credited  to  the  Common- 
wealth Bank.  We  think  the  rule  very  clearly 
ctfablidied.  that  whenevert  by  express  agree- 
mr'nt  between  the  parties,  a  sub-agent  is  to  be 
employed  by  the  agent  to  receive  money  for 
the  principal,  or  where  an  aiiihority  io  do 
^  msy  fairly  be  implied  from  the  usual  course 
of  trade,  or  the  nature  of  the  traui»iction,  the 
prindiMU  may  treat  the  sub-agent  as  his 
s^ent.  and  when  he  hm  received  the  money, 
iiiuy  recover  it  in  an  action  for  money  had  and 
received. 

Another  question  has  been  raised  in  the  ar- 
gnment,  that  is,  whether  the  defendant  has 
a  right  to  retain  on  account  of  the  money  due 
to  Um  from  St.  John.  As  this  point  has  not 
been  certified,  it  is  not  regularly  before  tl»e 
court,  yet  a.*^  it  hus  been  fully  argued  on  both 
sides,  and  evidently  arises  in  the  case,  it  seems 
proper  to  express  our  opinion  upon  it,  aa  It 
ni  ly  save  the  iMitieB  frcmi further  Ittlgatlou and 
expense. 

Upon  this  part  of  the  case,  as  well  as  upon 

th<.'  ({Uestion  certill' d,  think  the  case  of  The 
Bank  of  the  Metropoii*  v.  The  New  Emland 
Bank  oecistve  agunst  the  defendant,  ft  ap- 
p^irs  from  the  statement  that  he  made  no 
adv&Qoeai,  and  save  no  new  credit  to  St.  John 
on  account  of  this  bill.  He  merely  passed  it  to 
hfe  credit  in  acennnt.  Now,  if  St.  John  had 
owed  him  nothing,  upon  the  principles  wc  have 
ahesdy  stated,  the  piaintiif  would  be  entilled 
to  recover  the  money;  and  we  5»ee  no  reason 
wlij  be  should  be  barred  of  his  action  Ix^causc 
8t  John  was  debtor  to  the  defendant,  since  the 
ch«e  shows  that  he  Incurred  no  new  responsi- 
bility upon  the  faith  of  this  bill,  and  his 
tnuuactions  with  St.  John  remained  in  all  re 
ipcts  the  same  as  they  would  have  been  if 
tkk  bill  had  never  been  truismitted  to  him.  In 
the  case  of  TJie  Bank  of  the  Metropolii  v  T'.  ^^ 
Xrif  England  Bank,  it  appeared  in  evidence 
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that  there  had  for  a  long  time  been  mutual 
dealings  between  these  two  Imnks,  in  the  col- 
lection of  money  for  f  .i<  !i  other,  and  that 
balances  were  suffered  to  remain  and  credit 
given  upon  the  faith  of  the  paper  transmitted 
or  expected  to  be  received,  accordiriL:  T  i  the 
usual  course  of  Uteir  business  with  one  another. 
And  the  court  held,  that  if  credit  had  been  so 
given  thr  party  giving  it  had  the  same  right 
to  retain  as  if  he  had  made  an  advance  of  mon- 
ey;  the  hazard  he  ran  by  the  extension  of  the 
credit  giving  him  as  just  and  couitnMr  n  r-i^ht 
to  retttiu  m  if  he  had  incurred  responsibiiity 
by  an  advance  of  money.  The  right  to  retain, 
in  that  case,  depended  upon  the  fact  that  credit 
was  given.  But  in  *the  case  at  bar  this  [*7  7 1 
fact  IS  exprooily  negatived,  and  there  Is  no 
groimd,  therefore,  upon  which  he  can  retain, 
according  to  the  principles  decided  in  liie  ca.se 
referred  to. 

As  this  point,  however,  is  not  in  strictness 
regularly  before  this  court,  we  shall  confine 
our  answer  to  the  question  sent  here  for  de- 
cision, and  shall  direct  it  to  be  certified  to  the 
Circuit  Court,  that  there  was  such  a  privity  of 
contract  Ix'tween  the  plaint i:Ts  and  dt'fendant, 
as  would  eoablo  the  former  to  maintain  the 
action  for  money  had  and  reoelTed, 

dted-Otto,  314;  6  Otto,  36. 


THOMAS  B.  WINSTON 
e. 

THE  UNITED  STATES. 

Where  the  matter  in  dispute  is  below  the  amount 
neoeasary  to  give  Jurisdfotflon  to  tbto  oourt,  the 
writ  of  SRor  must  be  dismissedi  on  motion. 

MR.  NELSON,  Attorney-General .  moved  to 
dismiss  this  r.^^^e  for  want  of  jurisriirtion, 
under  the  drcu Distances  stated  in  the  opinion 
of  the  court,  which  was  deliTered  by 

Mr,  CtUef  Justice  Tks'&x: 

A  motion  has  been  made  to  dismiss  (he  ease 

for  want  of  jurisdiction. 

It  appears  that  an  action  was  brought  by  the 
United  States  against  the  plaintiff  in  error,  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  ^lississippl  (the  said  court 
having  tbe  powers  of  a  circuit  oourt),  for  the 
purpo<ie  of  recovering  damages  against  the 
plainiill  in  error,  who  was  a  notary-  public,  for 
having  failed  to  give  notice  to  the  indorsers  of 
a  promissory  note,  put  into  his  hands  for  pro- 
test, whereby  the  United  States  lost  their  rem- 
edy against  them.  The  note  wjls  for  ^587.27, 
and  the  damages  in  the  declaration  laid  at  one 
thousand  dollars.  There  was  a  verdlet  and 
judgment  for  the  simi  of  |750.3R,  and  it  is 
upon  this  Judgment  that  the  writ  of  error  is 
brought. 

The  matter  in  dispute  w  beU/w  the  amount  nee- 
t  umry  to  give  junmSOion  t9  thi»  court,  and  tht 
writ  of  error  mu^  (kertfare  be  diemitted. 
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HUGH  BOSS.  Administrator  of  Hiuah  Pratt, 
Deceased,  AppeUani, 
«. 

WILLIAM   PRENTISS,  Hanhal,  Dtftnd 

ant. 

Appeair—Juritdietum — amount  in  ditpute. 

Where  a  bill  was  filed  on  the  equity  side  of  the 
court  Itelow,  to  enjoin  the  nmrsnal  from  levyingr 
an  execution  upon  certain  property,  which  execu- 
tion wa«  for  a  Itm  sum  than  two  thousand  doUnrtt. 
an  appeal  from  a  decree  distoiaslDflr  the  bill  will 
Dot  lie  to  thia  court,  although  the  entire  value  of 
the  properCjr  najr  be  more  than  two  tliouMuid 
dolhin.  . 

The  ittriadlctlon  of  the  court  docs  not  depend 
upon  the  amonnt  of  any  contingent  loss  or  damaire 
which  one  of  the  parties  may  sustain  by  u  duoiHiou 
affainst  him,  but  upon  the  amount  tn  dispute  t>o- 


his  mortgage  by  a  forced  sale  under  the  exe- 
cution. 

We  think  otberwise.  The  ooiy  matter  ia 
controversy  between  the  parties  is  the  amitDl 

cluiraed  on  tlie  cxt-culion.  The  dUpul*;  L< 
whether  the  property  in  oueHiion  is  Uable  to  be 
(  harmed  with  it  or  not  The  jurisdidion  does 
not  depend  upon  the  amount  (<f  any  ( nntinctnl 
loss  or  damage  which  one  of  the  parlies  may 
sustain  by  a  decision  against  him,  bot  apon  tlw 
amount  in  dispute  betwi-en  (heni: 

And  at  t/uxt  arnaant  it  iu  Uu*  aum  Uiov  ttev 
t?4ion$and  deUan^  the  apptal  muU  be 


7T8*]  *TT  was  moved  hy  Mr.  Xehon,  Attor- 
jL  oey-Qcneral,  to  dismist*  the  case  for 
want  of  jurifldlcdon,  under  tlie  circumaUuioea 
stated  in  the  opinloD  of  the  court,  whidi  was 
delivered  by 

Mr.  ChiffJmtirfT.KSVA  -. 

It  appears  from  the  record  in  this  case  that 
a  bill  In  chancery  was  filed  in  the  Circuit  Court 
for  the  District  of  lllinfus.  by  the  appellant  i 
ugainHl  the  appellee,  who  wu.s  ihe  marshal  for 
that  district,  stating,  among  other  things,  that 
the  United  States  had  recovered  a  judgment  in 
the  District  Court  for  the  District  of  iliinois. 
n^inst  one  John  8.  C.  I  lagan  and  Gholaon 
Kirehenal,  for  tlie  sum  of  $(U)()  damages,  and 
$35.25  costs,  upon  which  an  exceulion  had 
been  issued,  directed  to  the  said  marshal,  who 
had  levied  it  upon  a  certain  lot  of  laud  and 
premises  described  in  the  bill,  upon  which  the 
complainant,  as  administrator  as  aforesaid,  held 
a  mortgage  to  a  hirge  amount  mentioned  in  the 
bill,  and  which  he  was  then  proceeding  to  fore- 
close; and  averring  that  the  said  property  was 
not  chargeable  with  the  said  iudgmeut,  and 
that  he  was  in  danger  of  losing  the  mneflt  of  his 
mortgage,  by  a  sale  under  the  e.xe<"ution,  and 
praying  that  the  marshal  might  be  enjoined  from 
making  such  sale. 

Upon  this  bill  an  injunction  was  granted,  and 
the  appellee  afterwards  put  in  his  answer,  and 
the  cause  was  proceeded  in  until  a  tinal  hearing, 
when  tlie  injunction  was  diasolved  and  the  bul 
dismissed. 

It  ia  unnecessary  to  state  more  particularly  the 

character  of  the  controversy,  because  the  case 
now  comes  before  us  on  a  niotiou  to  dibuuss, 
upon  the  ground  that  the  matter  in  dispute  is 
not  suftlcient  in  amoimt  to  give  Jurudiction  to 
this  court. 

The  motion  is  resisted  by  the  appellant,  who 
insists  that  the  jurisdiction  depends  on  the 
value  of  the  properly  upon  which  the  execution 
has  been  laid,  and  the  amount  of  the  appellant's 
interest  in  it.  And  as  the  property  is  worth 
much  more  than  the  sum  required  to  give  juris- 
diction,  and  the  mortgage  also  for  a  larger 
amount,  he  has  a  right  to  appeal  to  this  court 
from  the  decree  of  the  Circuit  Court;  because, 
as  he  allows,  he  may  lose  the  whole  lieneflt  of 

Mots.— ,4s  (A  jiiriMlieMon  of  UniUd  States  Supreme 
OiMMtfdeiwiMiina"'!  (tnunnit  (rio(Hiiru«erav,seenoCe 
to  Oeraon  ▼.  Ogdeu,  8 1'et.,  sa. 

Mr 


*TH£  UNIT£D STATES.  i%iMl^M[*773 

e. 

RICHARD  KING  axi>  D  A  XISL  W.  COXB 

D«f(tndan(«. 

Alleged  Spanish  survey  certifiaUe  declared  ank- 
dated  and  forged — grant  from  U.  8.  trfiiprs- 
Tail  ot€r  imperfect  Sp<muih 
grant  not  oonntGkd  with  surtqf. 

The  certifleate  of  survey  alleRed  to  have  bf-en 
Kivon  l»y  Trudeau,  on  the  14th  of  June,  ITVI.  anJ 
hrouffht  lurward  to  suittuin  n  jrnint  to  th»-  Manjuw 
de  Maison  Uouge,  declared  aiitfduud  and  fraud- 
ulent. 

The  circumstance  that  a  copy  of  this  pai»er  w<u 
delivered  hy  the  Hpanii^h  Miithorilles  in  IMOSt.  L«  not 
HuiHcient  to  prevent  Ita  authenticity  from  belDg 
impeached. 

Ix'avinif  this  certifleate  out  of  the  cuse.  tbe  in- 
struments executed  by  the  Baron  de  Oarondelet  to 
1TU5  and  KiTT.  have  not  the  aid  of  any  autbeoUetar* 
vey  to  ascertain  and  tlx  the  Umlts  of  tiie  Jand,  aad 
to  determine  Its  location. 

This  court  ha9  repeatedly  decided,  and  In  cases, 
too.  where  the  Instruraentjoootained  clear  words  of 
gnmU  ttiat  ft  the  description  was  va«ue  and  bidefl- 
nitc,  and  there  was  no  oAdal  survey  to  gi%-e  it  s  cer- 
tain location,  it  could  create  no  right  of  prlvsis 
protierty  In  any  particular  iNurQei  of  land,  whkfc 
could  l>e  maiotained  in  a  court  oT  justice. 

An  eo  ultable  title  is  no  defense  m  a  suit  brougfct 
by  the  iJnited  States.  An  Imfierfeet  title  derived 
from  Spain,  before  the  cession,  oaimotliesuppoitcid 
aj^n^^ajgrqr  elalming  under  a  graatfroai  the 

The  Act  of  Oonarsssof  the ath  April.  imooiK 
flrmlnff  the  grant  totheMCtant  of  a  league  sqiMie. 
reatrloted  it  to  that  quasrfitjr,  and  cannot  be 
■trued  as  ooniinninir  theraslane. 

Quawe:  Wliether  the  aoeeptaoee.bj  I  

of  thto  leagtie  square,  affected  hto  Utle  to  tht 
residue. 

Tills  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  SlaUs 
for  East  Louisiana. 

It  iuv(>lvi>d  a  claim  for  upwards  of  two  hun 
dred  thousand  arpent^  of  land  in  Western  Loui- 
siana, commonly  Known  as  the  Maison  Roufs 
claim,  the  history  of  which  is  this: 

About  the  year  li95.  a  number  of  French 
royalislJj  arrived  in  New  Orlean.*!.  and  amoDiTsi 
them  the  Marquis  de  Maison  Kouge.  a  kniglii  of 
St.  Louis,  w ho  had  been  banished  from  Fnuxy. 
and  whose  property  had  heen  contlacaledhiihe 
Uevolution. 

On  the  Ist  of  January.  1795.  he  obUunedtbe 
following  pa.s>iport : 

"The  Baron  dc  Curondelel,  knight  of  lir 
rcHgion  of  6t.  John,  brijjradierof  the  royal  arau«s, 
Governor,  vice  patron  of  the  provinee^ ofljcui 
siana,  West  Florida,  and  inspector  of  Ihebtxipi 
thereof,  6bo,,  Ac. 
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"  It  ia  hereby  permitted  Meso^  De  Maison 
Rouge,  De  Breira,  and  other  pemsm  of  their 
•aiit(>.  to  pass  on  to  Ouachita,  to  examine  its 
position,  and  there  to  form  a  settlement.  In 
cdoaequence.  Mr.  de  Filhiol  will  affofd  them 
every  assistance,  and  the  information  necewary 
for  that  object. 

"Given  in  our  government  house,  at  New 
Urlean'^,  tliis  ist  day  of  January,  one  thousand 
seven  huudrt-d  and  ninety-five. 

(Signed)  "  Thk  Bauon  de  Cauondei.et, 
"  Andrbw  Lopbz  Arhesto." 

On  the  17th  of  March.  1795,  the  following 
I  onlracl  was  eritcrud  into: 
774*1  We,  Fmncia  Lewis  Hector,  Bar- 
00  de  Carondelet,  knijrht  of  Malta,  brigadier- 
pneral  of  tlie  royal  armies  of  His  Catholic 
MAj^y,  military  and  civil  Governor  of  the 
provinces  of  Louisiana  and  West  Florida;  Don 
Ff.ini  is  Rendon,  intendant  of  the  army  and 
deputy  superintendent  of  the  ruyui  domains  in 
dwaaid  provinces:  Don  Joseph  deOrue.lcnight 
of  the  royal  and  distingtii>^lR'd  order  of  C'harles 
ILL,  principal  accountant  fur  ihu  royal  cbettUt 
of  this  army,  eierddng  the  functions  of  fiscal 
"f  the  royal  domains,  dcclnrf  that  we  ni^rec 
^  contract  with  the  8enii»r  Mnruuis  dc  Mai 
s>Q  Rouge,  an  emigrant  French  knight,  who 
lias  arrived  in  tliis  capital  from  the  United 
Suies.  to  propose  to  m  to  bring  iulo  these 
provinces  thirty  families,  who  are  also  emi- 
ipiint«,  and  wbo  are  to  descend  the  Ohio,  for 
xbt  purpose  of  forming  an  establishment  with 
them  <  M  iJi  hinds  bonlering  upon  the  Washita, 
<iesigDed  principally  for  the  cuUure  of  wheat 
and  tiw  ereetioSi  mills  for  mannfacturing 
fl«iur.  under  the  following  conditions: 

"  1.  We  offer,  in  the  name  of  Uis  Catholic 
Ifajesty.  whom  God  preserve,  to  pay  out  of  the 
ro\:iJ  trt-jvsury  two  Inindrod  dollars  tn  r  very 
family  composed  of  two  white  persons  ht  for 
a^^ulture,  or  for  the  arts  usefaTand  neoessary 
U'T  ihLs  establishment,  as  house  or  f?hip  carpen- 
ters, bla<-kfimith8  and  lociiHmitlis,  and  four 
hundred  doUara  to  those  having  four  laborers, 
*r.d  in  the  same  w;iy,  one  hundred  to  those 
Having  uo  more  tiiun  one  useful  laborer  or  ar- 
tiiicer.  as  before  described,  with  his  family. 

"  2.  At  the  name  time,  we  promise,  under 
the  auspices  of  our  sovereign  monarch,  to  a-ssist 
ihtfra  forward  from  New  Madrid  to  Washita, 
vith  a  skillful  guide,  and  the  provisions  nec^ 
«wy  for  them  till  their  arrival  at  their  place  of 
deiftimtUon. 

"8.  The  expenses  of  transportation  of  their 
baggage  and  implements  of  labor  which  shall 
c«)nit  hy  s«';i  to  this  capital  shall  he  paid  on  ac- 
count of  the  royal  domains,  and  thev  shall  be 
tslten  on  the  same  account  from  thw  place  to 
the  Washita:  provided,  that  the  weigfit  ^luill 
aoi  exceed  three  thousand  poimds  for  eucli  fam 

"4.  There  shall  hf  L'r:nitod  to  every  family 
cuiitaining  two  white  penious  tit  for  agriculture 
ten  arpeaia  of  land,  extending  back  forty  ar- 

p«rnf?i,  :!r:d  increa'^ing  in  tlie  same  proportion  to 
Uiom:  which  «hali  cuulain  a  greater  number  of 
white  culUvators. 

■*5  Last,  it  s-lmll  be  permitted  to  the  fani- 
iiiea  to  bring  or  to  cause  to  come  with  tlium 
European  senrants.  who  shall  bind  themselves 
to  their  service  for  six  or  more  vcur^,  uimI'  ••  lire 
txyt*:tai  cuadilion  that,  il  liiuy  iiuve  lamiiiea, 
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they  shall  have  a  right,after  their  term  of  serv* 
Ice  is  expired,  to  receive  grants  of  land, 

proportioned  in  the  same  manner  to  their  num- 
bers. Thus  we  promise,  as  we  have  here  stated, 
and  that  it  mayoometo  the  knowledge  of  those 

families  which  propose  to  transport  tTiemselves 
hither,  we  si^u  the  preiient  contract  witli  the 
aforesaid  Senior  Marquis  de  Maison  Rouge,  to 
*whom,  that  it  may  be  made  plain,  a  1*776 
certified  copy  shall  be  ftirnlBhed. 
(Signed)    "Thk  Baron  di:  CaboSOBUBT. 

"  FajLSHiiA  Rknook. 

*•  JosRpn  DE  OnmL 

"  TiiK  M  aiu^uis  dk  Maison  RonoB. 
•'New  Orleans.  thelTlli  of  March, 1795." 

On  the  14th  of  July,  1795,  this  contract  was 
approved  by  the  king  as  follows  : 

"  Having  laid  before  the  kin/r  what  you  have 
made  known  in  vour  letter  of  the  25th  of  April 
last,  No.  44,  relative  to  the  contract  entered 
into  V.  ith  The  Marquis  of  Maison  Rouge  for  the 
esiatilisiirnent  on  the  WaKhila  of  thirtv  farai> 
lies  of  farjuers,  destined  to  cultivate  w^eat  for 
the  supply  of  tliese  provinces,  his  majesty  con- 
sidering the  ad vant^s  which  il  promises, com* 
pared  with  the  preceding,  has  hem  phMMd  to 
approve  it  in  all  its  parts. 

"  By  h'lH  royal  direction,  I  communicate  itto 
you  for  your  information.  Qod  preaerve  you 
many  years. 

(Signed)  "  Gaudooori. 

"  Madrid,  14th  of  July,  1795. 

"  The  Intendant  of  Louisiana." 

On  the  12th  of  August,  1795.  the  following 
letter  was  addressed  to  the  Marquis  de  Maison 
Rotige: 

••New  Oklea^b.  August  12th.  1795. 

"SiK:  I  have  received  the  honor  of  your  let- 
ter of  the  25th  June  la^it,  with  a  statement  of 
tlie  families.  Your  perbeverauce,  in  the  opin- 
ion vou  have  formed  of  the  excellence  of  the 
land  you  inhabit,  and  which  you  are  ^oing  to 
make  flourish  for  the  happiness  of  this  prov- 
ince, Jis  well  as  for  those  In  its  neighborhood 
which  ought  to  partake  of  these  advantages, 
ought  to  animate  you  to  make  the  greatest  ef- 
forts to  effect  ii  ^  n  ly 'arcompHshincnt.  The 
picture  you  draw  ot  these  enchanted  places 
convinces  me  of  the  solidity  of  your  judgment 
and  of  the  frr'nnate  selection  you  have  made 
in  your  pluii,  well  as  of  the  facility  of  means 
to  cany  it  into  execution  in  all  its  branches. 

I  have  paid  >rr.  Merieult  the  $800  for  Al- 
exander Laurent,  Peter  licle,  and  James  Ft^ret. 

**  By  this  opportunity,  I  inform  Ihe  eom- 
mandant  of  what  is  to  be  done  when  any  new 
family  arrives — giving  him  distinctly  to  under- 
stand that,  if  the  least  formality  or  a  certificate 
is  wanting,  and  not  conformable  to  the  copy 
which  I  send  him,  no  payment  whatever  will 
be  made  from  the  royal  treasury. 

"I have  the  honor  to  be,  with  respect,  sir, 
youi  very  humble  and  most  obedient  servant, 
(Signed)        "  FrancibcoRbudoh. 

"  Mr.  De  Maison  Rouge." 

•On  the  26th  of  August,  1796,  iJie  [•770 
following  letter  was  written : 

Under  t!ii<  d:itf,  T  tiave  written  tothecom- 

I  niauduut,  Joiin  i'  llliu  l,  us  follows: 
I    "By  the  certificates        h  3'onsentme  in 
!>'  hair  of  the  indivifluHis  wlio  were  brought 
^  uciti  lately  by  Ihc  Uiiuvaiior  Breard,  1  leaiu  tha 
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there  were  among  them  many  single  men,  who 
cunnot.  therefore,  be  considered  on  composing 
families,  and,  consequently,  they  ought  not  to 
have  received  the  $100  stipulated  in  the  Ist  ar- 
ticle of  the  contract  which  the  Marquis  of  Mai- 
son  H(  u;^i  made  with  the  Governor  and  intend- 
aot  of  this  province.  On  tliis  occasion,  we 
pfwwd  over  mis  irregulmrltv  fn  order  to  avoid 
disputes  in  future,  it  uv\n}i  inoonslstent 
nith  the  spirit  of  the  contract,  and  of  no  use  to 
tlie  intereetB  of  the  kinjr.  to  spend  the  public 
money  on  individuals  who,  having  no  induct- 
ments  to  remain  in  the  countxy,  could  leave  it 
wl^  the  same  facility  they  came.  It  must  not 
occur  apiin:  and  inform  the  Marqni<?  thit  there 
are  no  iimds  in  the  public  treasury  destined  to 
that  oblcct;  and  that,  as  soon  as  he  has  com- 
pleted the  number  of  thirty  families  which  he 
contracted  fur,  noLhing  will  be  paid  out  of  the 
royal  treasury  to  any  who  should  exc^  that 
number,  and  who  wish  to  come  nnd  cBtablish 
themselves  in  this  district;  and  you  will  con- 
sider yourself  instructed  to  this  c^ect.  and  con- 
form tfi  it  in  future,  advising  me  in  conformity 
ut  wiiul  i.s  done  in  the  premises.  I  consider 
yoo  as  the  agent,  and  authorized  to  act  for  the 
Marquis  of  Maison  liouge,  in  the  business  of 
bringing  families  to  that  post,  and,  therefore, 
communicate  this  for  your  government  and  in- 
formation. Tlie  Lord  preserve  you  many 
years. 

(Signed )      "JUAN  VENTURA  M<MUI^ 
"  To  Mr.  Augustus  de  Breard. 
'•New  Orleans,  99th  August,  1796. 

t)u  the  14th  of  June,  17i*7,  it  was  alleged  that 
Trudcau.  the  Surv^orGeoeral*  issued  the  fol- 
lowing certificate: 

"  Figurative  plan  of  the  thirty  leagues  of  su- 
perfices  of  landTgranted  to  the  Harquis  of  Mai- 
son Rouge,  not  mdadiiig  the  lands  held  by  an- 
terior titles. 

"  Don  Carlos  Trudeau,  Surveyor-General 
and  particuliir      the  province  of  Louis^iana. 

"  1  certify  m  behalf  of  the  Marquis  of  Maison 
Rouge,  that  the  plats  of  land  represented  and 
sicetchcd  in  the  fcjregoiug  plan  of  vermilion 
color,  may  contain  thirty  superficial  leagues,  to 
wit:  tlie  first  plat  marked  ISO.  1,  0&  tTO  right 
bank  of  the  river  Ouachita,  commencing  or 
starting  five  urpeuls  below  the  mouth  of  the  ; 
bayou  Cheniere  au  Tondrc  till  it  reaches  the 
bayou  Calumet,  with  the  depth  necessary  to 
complete  or  produce  one  hundred  and  forty  thou- 
sand 8uix;rtkial  arpents.  The  2d  plut  marked 
Na  d,  on  the  left  Iwnk  of  the  same  river  Oua- 
chita, to  start  or  begin  two  leagues  below  the 
7  7  7  »j  Fort  Miro  at  *the  point  called  I^ine, 
tiU  it  reaches  the  prairie  de  Lee,  with  the  nec- 
essary depth  to  ooniplete  or  produce  sixty  thou- 
sand arpents  superficial.  Thetlin  l  i  l  if  marked 
No.  8,  to  start  in  front  of  the  bay»u  de  la  Lou- 
tre,  and  from  thence  on  a  line  running  south 
sixty-five  degrees  enst  to  the  bayou  Slar,  which 
line  the  bayou  Siar  and  bayou  liarthelemy,  aud 
the  Ouachita  bound  said  plat  No.3  and  the  plat 
No.  4;  on  tlie  right  bank  of  the  Onachfta,  to 
start  in  front  of  llic  entrance  of  bayou  Barthel- 
emy,  running  down  the  river  till  it  reaches  the 
Bayou  la  Loulre;  which  plat.s  Xos,  3  and  4, 
with  the  corresponding  or  necessary  depth,  are 
to  complete  eight  thousand  three  hundred  and 
forty  four  sttperfldal  axpeiita,aod,  added  to  the  I 


]  plats  No.  1  find  *?,  form  together  the  superficiiil 
total  of  two  inmdred  and  eight  thousand  thrn 
hundred  and  forty-four  supeAdalarpents, equal 
to  the  foregoing  thirty  leagues,  at  the  rate  of 
two  thousand  five  hundred  toises  or  fathomi^ 
per  .side  for  each  league,  winch  is  the  agrarian 
measiu^  of  this  province;  it  being  well  under 
stood  that  the  lands  included  in  the  for^oin^' 
plats,  which  are  held  by  titles  in  form,  or  by! 
virtue  of  a  fresh  decree  of  commission,  are  not 
toGompoee  a  part  ofthefore^ing  thirty  leagues;: 
on  the  contrnni',  the  Marquis  of  MaLvm  R.Mjje 
I  promises  not  to  injure  any  of  the  said  occu-i 
I  pants,  promMnf  to  malntauiaiid  anpftort  them: 
m  all  their  right.«5,  since,  if  it  should  liapj**  n 
that  the  said  thirtv  leagues  should  suffer  any 
diminution  of  the  umd  occupied,  there  win  bei 
no  objection  or  inconvenience  to  the  said  Mar 
quia  of  Maison  Houge's  completing  or  making! 
up  the  defldencv  in  any  other  place  whertti 
there  are  vacant  lands,  and  to  the  satiafactioa 
of  the  concerned. 

"And  in  order  that  it  may  so  appear  or  he- 
made  patent,  T  give  the  pre?^nt,  with  the  pre-j 
ceding  figurative  plan,  formed  or  drawn  by 
order  of  the  Governor-Oeneral,  the  Baron  de! 
Carondclet,  to  which  faith  \^  to  be  given 
fourteenth  of  June, one  thoussand  st.  ven  hundn  i 
and  ninety-seven. 

(Signed)  "  Carlos  Tbudeaf. 

"Noted  in  book  A." 

On  the  20th  of  June,  1797,  the  following 
grant  was  issued :  ^ 
"  Hie  Baron  de  Carondelet,  knight  of  theofdcTi 
of  St.  John,  marriud  de  camp  of  the  toyal 
armies,  Governor-General,  vit  e  patn)n  of  xht 
provinces  of  Louiuana  and  West  Florida,  in- 
spector of  troops,  iftc 

'  •  Forasmuch  as  the  Mart  jui.?  ^ r  M  lison  Rou^ 
is  near  completing  the  esUtbijshment  of  the 
Wiushita,  which  he  was  authorized  to  make  for 
tliirty  famili* ' .  1  v  tlic  r^vfil  order  of  .Tuly  14. 
1795,  and.  dciiiruus  to  remove,  for  the  future, 
all  doubt  respeeting other  families  or  new  col- 
onists who  may  come  to  establish  thenw  ite^, 
we  destine  and  appropriate  conclusively  for  the 
establishment  of  the  aforesaid  Marqala  de  Mai 
son  Ilouge,  by  virtue  of  the  powers  grnntt^  to 
us  by  the  king,  the  thirty  superficial  le;iifu» 
marked  in  the  plan  annexed  *to  the  [*778 
head  of  this  instrument,  with  the  limits  and 
boundaries  designated,  with  our  approbation, 
by  th(!  Surveyor  (icneral  Don  Carlos  Larv*u 
Trudeau,  under  the  terms  and  conditions  8ti|^ 
ulated  and  contracted  for  by  the  said  Marquis 
de  Mais<in  R<)ug< 

"  And  that  it  may  at  all  times  stand  good. we 
give  the  present,  signed  with  our  hand,  sealsd 
with  our  sml  at  arms,  and  countcrsignf-«i  by  the 
underwritten  honorary  commissary  of  war  and 
secretary  of  his  majesty  for  this  eommaodaa^ 
Jtcneral. 

(Signed)  "  The  Bakun  uv.  Cahom^klet. 
"  A.VDRK8  Lopez  Akmestto. 

New  Orleans,  the  ^Oth  of  June,  1797. 

"Note.   That,  in  conformity  with  bis  ooa* 
tract,  the  Harqufs  de  HaiaoD  Rouge  is  aot  l» 
admit  or  establish  any  American  in  the 
included  in  his  grant. 
(Signed)  ''Tu  Banoif  DB  CAncnnmnT.* 

In  tlie  latter  part  6f  the  year  1799.  Maisos 
Rouge  died,  leaving  a  vill,  wliich  wn<^  dat«d 
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00  the  36th  of  An;^st,  in  that  year.  It  was  as 
follows: 

"  Firet.  Recommending  my  bouI  to  the  same 
Lonl  GtKi  who  gave  it  to  me,  and  created  and 
wkimed  it  at  tlie  price  of  his  most  precious  ! 
Wuxl.  ftiLwion.  and  death,  I  implore  him  by 
\hr  must  holv  bowels  of  his  divine  mercy,  that 
hf  wilt  pardon  it  and  send  il  to  etornal  rest 
nBono;  ilie  chosen,  for  which  it  was  created. 

"My  body  I  onler  to  be  placed  in  the  earth, 
mrt  of  which  it  was  made;  and.  when  I  die,  I 
iloire  to  lie  buried  in  the  plainest  manner,  and 
ttttt  my  funeral  sliiill  take  place  in  such  place 
mny  executor  chooses,  lo  whom  I  leave  the 
DuntgemeDt  of  the  rest  of  my  funeral  and  inter- 
Btfll,  in  ortler  that  he  may  act  as  to  him  ap- 
jttrs  best — such  being  my  will  and  pleasure. 

"I  also  direct  that  three  ma.s.se8  be  said  for 
ht  rwt  and  repose  of  my  soul,  for  each  of 
fhirh  three  bits  or  rials  shall  be  paid  once, and 
0  e^ich  of  the  donations  into  which  my  goods 
laiJ  fffects  are  divided. 

"  I  also  declare  that  I  am  a  bachelor,  that  it 
UT  ao  be  made  manifest  and  certain.  I  al.so 
IfcUre  and  make  known  that  I  possess  property 
D  Paris.  Bcrrv,  and  Querry.  which  was  confls- 
lUii.of  whicB  I  possess  no  documents  toestab- 
i»i>  my  claim. 

I  also  declare  that  I  possess,  in  Ouachita, 

house  and  land,  which  I  give  and  betjucath 
omy  servant  maid,  called  Alaria,  an  Irish  wo- 
lan— such  being  my  wish  and  pleasure. 

"  I  also  declare  that  I  owe  some  small  stims 
J  my  work  people,  which  I  desire  to  be  paid 
roro  the  present  harvest. 

"  I  also  name  as  my  executor  and  property 
older  Mr.  Louis  Bouligny.  whom  I  empower 
■d  gi ve  authority  to,  af  ler  my  death,  to  take  pos- 
ition of  my  goods  and  property,  without  the 
'79*1  intervention  'or  interference  of  judicial 
roceecings;  to  make  inventories,  valuations, 
ad  sales  thereof ;  to  appoint  such  appraisers  as 
e  chooses,  and  lo  adopt  all  necessary  proceed- 
igs  until  my  mortuary  aiTuirs  are  concluded 
id  wound  up;  for  which  purpose  I  postpone 
>d  extend  the  year  of  executorship, and  further 
me  which  may  be  necessary  for  that  purpose; 
idftich  is  my'will  and  pleasure. 
**  I  also  declare  that  I  have,  at  the  house  of 
on  Pedro,  all  the  articles  necessary  to  build  a 
w-mill  for  cutting  plank,  and  a  pump  auger. 
"  I  also  desire  and  declare  that,  in  the  dona- 
XI  which  by  this  will  I  make  to  my  servant 
■Id  Maria  of  a  house  and  land,  there  is  only 
rinded  tive  acres  front,  by  the  usual  depth, 
id  the  aforesaid  house,  and  not  the  rest,  or 
her  land;  such  being  my  will  and  pleasure. 
"  And  the  residue  and  remainder  of  my 
ads,  rights,  and  actions,  as  well  within  as 
it  of  this  province,  in  case  my  parents  are 
nd.  I  constitute  and  name,  for  my  sole  and 
'  rsal  heir,  the  aforesaid  Louis  Bouligny. m 
r  that. after  my  decca.«e,he  may  have  and  in- 

•  ihem,  with  the  blcjjsing  of  G<mI  and  my- 
uid  such  is  my  will  and  pleasure. 

I  reroke  and  annul,  and  declare  void,  can- 
Itod.  of  no  value  nor  effect  whatever,  any 
lier  wills  and  testamentary  disi>o8iti()nN  I  may 
•ri  her»-tnfore  made  by  word,  or  in  writing. 
!i  I  .i'^ire  no  faith  or  value  .shall  be  attach- 
to,  MTing  an<l  excepting  this,  which  I  at 

-••nl  authorise  and  declare  in  such  manner 
iirm  as  may  stand  good  and  right. 

imABD  8. 


"In  faith  of  which  this  instniment  is  dated 
in  the  city  of  New  Orleans, the  26th  of  August, 
one  thousand  seven  hundred  and  ninety-nine." 

"  I,  the  notary,  give  faith  to  and  know  the 
declarer,  who,  to  appearance,  possesses  his 
natural  judgment,  memory,  and  understanding, 
and  signed  it  in  the  presence  of  Don  Andres 
Lopez  de  Armesto,  honorary  commissary  of 
war  and  secretary  of  this  government.  Dn. 
Pedro  Gondillo.  and  Dn.  Vizenle  Texeiro 
Lientard,  inhabitants. 

"De  Maison  Rouge." 
In  1802,  Bouligny  went  upon  the  ground  and 
caused  a  survey  to  be  made  by  McLaughlin, 
who  had  been  a  deputy-surveyor  under  Tru- 
deau. 

In  1803,  Daniel  Clarke  applied  for  and  ob- 
tained from  the  intendant-general  of  New  Or- 
leans copies  of  the  contract  with  Maison  Rouge, 
and  of  the  order  of  the  14th  July,  1795. 

Congress  having  passed  an  act  for  the  pur- 
pose of  ascertaining  the  rights  of  persons  to 
land  within  the  district  and  territory  of  Orleans, 
the  commissioners  appointed  unaer  that  act 
reported  upon  Bouligny 's  claim  as  follows: 
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Class  B,  in  which  the  claim  was  placed  by 
the  commissioners,  is  thus  descrilK'ti  by  them. 

To  the  second  class,  comprising  "claims 
which,  though  not  embraced  by  the  provisions 
of  tlie  said  acts,  ought  nevertheless,  in  the  opin- 
ion of  the  commissioners,  to  be  confirmed  in 
conformity  with  the  laws,  usages,  and  customs 
of  the  Spanish  government."  the  letter  B  will 
be  affixed. 

By  an  act  of  the  29th  April,  1816,  the 
claims  marked  B  were  confirmed:  "  provided, 
nevertheless,  that  under  no  one  claim  shall  any 
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pei-son  or  persons  be  entitled  under  this  act  to 
more  than  the  quantity  oontained  in  a  league 
square." 

In  1841.  the  defendant  Coxe.who  had  become 
owner  of  tUs  (  luim,  applied  for  patents  for  a 

leMiHie  <v|uare,  which  were  accordingly  given  to 
him,  under  the  circurastunccs  Htaled  in  the 
opinion  of  the  laii-  Mr.  A tiomey  General  Le- 
garS,  under  date  of  22<i  December,  1841, 

On  the  13lh  of  February.  1843,  the  United 
States,  by  Bailie  Peyton,  their  attorney,  tiled 
a  petition  in  the  Circuit  Court  of  the  United 
8tates,  stating  that  liichard  King  had  taken 
jwssession  of,  and  chiinied  title  to,  a  part  of  the 
land.  The  petition  prayed  that  the  land  mi^t 
be  adjudged  to  belong  to  the  United  States, 

King  answered  and  called  Coxe  in  warranty, 
who  auo  answered  and  set  forUi  his  title  in  ab* 
tenno  under  the  grant  to  Maison  Roui;e. 

On  the  10th  of  July.  1848.  the  court,  after 
ailment,  pronounced  Uie  following  decree: 

**  The  court  having  maturely  conHiderod  the 
law  and  the  evidence  in  this  case,  doth  now 
order,  adjudge  and  decree,  that  the  plaintiff's 
petition  be  dismissed,  and  that  the  grant  made 
by  the  Baron  de  Carondelet,  as  the  Governor 
of  Louisiana,  on  the  20th  June,  1797,  to  the 
Marquis  de  Mnison  Rouge,  be,  and  the  same  is 
hereby  declared  valid;  that  the  said  Richard 
Kin^,  the  defendant,  and  the  said  Daniel  W. 
Coxe,  warrantor,  be,  and  they  arc  hereby  de- 
clared and  recognized  to  be  the  lawful  owners 
of  the  parts  of  the  add  grant  held  by  them,  as  de- 
scribed in  the  an<5wcrof  the  said  Richard  King, 
781*J  *and  in  the  schedule  'A,'  and  tiiat 
they  be  quieted  In  the  ownership  and  poweBrion 
of  I  he  Slime. 

(biguedj         "TnKo.  H.  McCaleb, 

"  U.  8.  Judge." 

In  the  course  of  the  trial,  the  United  States 
filed  hve,  and  the  defendants  three  bills  of  ex- 
ceptions. The  following  were  assigned  as 
error**  on  'In-  part  of  the  United  States: 

1,  That  111  the  matters  staled  in  the  several 
bills  of  exception,  not  necessary  here  to  be  re- 
stated, the  court  ttelow  committed  error. 

2.  Thai  the  evidence  in  the  cause  does  not 
sustain  the  claim  of  title  of  the  defendanti  to 
the  lands  in  controversy. 

8.  That  the  acceptance  by  the  defendant 
Daniel  W.  Coxe.  of  a  patent,  for  one  league 
square  of  said  land,  unrler  the  Act  of  Congress 
of  the  29th  April,  1816,  operates  as  an  eitin- 
^uishmcnt  of  hia  title  to  any  other  portion  of 
said  land. 

The  evidence  refered  to  in  the  second  point 

of  error  wjis  very  voliunlnoiis.  It  cousi.stetl  of 
a  number  of  letters  written  by  the  Baron  de 
Carondelet.  by  the  Marquis  de  Maieon  Rouge, 
and  by  others,  and  of  the  deposition  of  sundry 
persons;  all  of  which  it  is  inipoeaible  to  insert 
at  lengtii  or  to  compress  within  a  reasonable 
compass. 

Mr.  Aeiiton,  Attorney-General,  for  the  United 
States. 

Mr.  Coxe  for  the  defendants. 

Mr.  Nelaon^  after  referring  to  and  explaining 
the  papers  above  cited,  laid  down  four  propo- 
sitions whicli  he  propo<5cd  to  maintain. 

1.  That  the  paper  relied  upon  by  the  defend- 
ants is  not  a  grant. 

2.  That  asiiuaing  it  to  be  so^  it  was  to  take 


effect  upon  condiliuus  which  were  not  uiaipliiil 
with. 

8.  Tliat  the  paper  purportinjr  tn  swrrcy 
by  Trudeuu  is  a  forgery,  and  covers  laod  not 
covered  by  the  grant. 

4.  That  the  grant  is  void  from  indefinitma, 
and  cannot  be  located.  [As  the  decision  flf 
the  court  turns  upon  one  of  tliej^-  {V)int>  li.'.  . 
it  is  deemed  unnecessary  to  report  the  tigu^ 
ments  of  the  respective  counsel  upon  the  ether 
points.] 

8.  That  the  paper  purporting  tobeSMiff^j 
is  a  forgery:  and,  apart  from  that  paper,  tbi^ 
grant  contains  no  description. 

It  is  remarkable  that  no  one  ever  aav  ila» 
survey,  although  profeflsintr  to  have  bees  nude 
in  1797,  until  1^0:^  li  wa-s  not  rtppendol 
the  grant.  In  lb02  there  was  a  grant  by  Tnidaui 
to  Filhiol  of  land  below  Port  Ifiro.  sad  pt 
the  survey  made  in  1797  calls  for  Filhiurs lUN^ 
which  was  not  established  until  ISVi. 

Moreover,  this  grant  to  Filhiol  ssys  thii  bh 
land  is  bounded  on  every  side  by  vacant  liniU, 
and  yet  if  the  former  survev  were  genuiaib 
Filhlol's  grant  was  in  the  midst  of  tte  M 
which  haa  hcvn  granted  to  Maison  Rouge. 

[Mr.  Htdituii  then  examined  minutelv  ibe 
timonv  of  various  *penM»s;of  Mr.  Fil-  [*78| 
hiol,  the  commandant  of  the  post  of  ashii* 
from  1783  to  IbOO;  of  the  widow  Ikyerpoo 
of  Mr.  Pomier,  a  settler  under  the  cootnrt;  4 
Mr  Purlin;  of  Mr.  McLaughlin,  who  •^'h'  ''i 
Trudeau  was  never  on  the  spot,  and  nevrr  u< 
any  other  deputy-surveyor  uum  himaeU.] 

In  1802.  I^ouligny  went  out  to  the  <Tv>t  *st 
had  a  plat  made  by  McLaughliu.  mU^  «« 
that  the  **  plat  dated  14th  June,  1797.  is  cop«« 
from  the  one  which  he  made  In  1KI2 

Mr.  Cone,  for  defendants,  gave  a  histurv  a 
the  case,  and  referred  to  various  St.^  ptp«i 
Report  of  a  Committee.  S<nate  U.  S..  J 
20, 1842;  Instruction.s  of  Solicitor  of  the  Ti 
ury,  Decemljer  23,  1842  ;  2  Americas 
Papers.  .Tune  U,  181^;  Laod  I^aws.  744,  ?4S; 
Greene's  Public  Lands,  247. 

In  1  Laws  U.  S.,  Brown's  edition, 
title  is  set  out  just  as  it  is  in  the  present 

In  2  Land  Laws  (American  8t^  ' 
771,  774  there  la  a  oopy  of  the  very 
which  we  have. 

It  is  objected  that  no  one  ever 
certificate  of  survey  yntil  1803    At  th 
of  the  grant,  in  Spanish,  which  is  in  the  i 
ord,  are  these  words:  **  Anetado  m  d  Mr* 
No.  1.  tergo  SS,  y  eopia  tn'tad.t." 

What  becameof  the  book  A  we  do  oo( 

In  American  State  Papers.  PubHe 
Vol.  11..  page  774,  there  is  a  iranslaii'm 
deau's  certilcate  of  survey*  with  the  f' 
remark: 

"  Lako  OmcB,  OniuKraa.  An^  11^  1 

The  foregoing  i.<?  the  substjuice  of 
procet  terbal  (certiticaie),  of  the  Surveynr-'' 
eral,  subjoined  to  the  plat  (of  which  ihe^ 
nexed  is  a  copy)  filed  in  the  claim  <»f  * 
Bouliguy.  holding  under  MiU2»oQ^ii 
"  S.  CHACiRK.Translator  to  the ' 
"  L.  Posey.  Clerk  of  the  BoaidL* 

If  there  is  any  defect  in  the  record,  tht 
emment  must  bear  the  ooniMatHmi'e&.  ffi 
the  Spanish  books  were  hHHMd  over  to 
public  auUiQntiaa.  IllathilHltlme 
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puptT  was  ever  dcnoiincod  as  a  forgery.  The 
kTSDl  iiself  Rayf,  "Marked  in  the  plan  an- 
Ofif^l."  showing:  thai  some  phin  wa«  annexed 
10  it.  The  evidence  of  Tessier  verities  it.  He 
«as  .1  principal  clerk  in  the  oftice  for  making 
innts  of  land  under  the  Spanish  government, 
uxl  ihln  grant  is  in  his  handwriting.  He  says 
be  "  cannot  recollect  whether  he  had  or  had 
MX  Tmdeau's  figurative  plan  and  proch  m-fxil 
Wort"  hira.  but  he  is  certain  that  he  performed 
hii  (iutv.  either  by  dictation  or  written  in.struc- 
lioM  of  bin  superiors,  or  bv  seeing  the  d«x^ument 
B.  though  he  cannot  say  in  which  of  the  three 
wpeciive  modes  he  acted  upon  this  occasion." 
T83*]  *The  decision  of  the  Board  of  com- 
■iiBioners  is  final  against  the  United  States, 
b  the  case  of  McT)*>naUi  v.  Millnuthn .  decided 
this  term,  the  court  say  that  a  complete 
frtnt  refjuires  no  confirmation  by  Congress, 
fbe  limit  to  a  league  square  in  the  confirmatory 
ifl  does  not  negative  the  residue  of  the  title; 
Jwreare  no  words  to  that  elTi'Ct.  The  proviso 
n*  put  In  because  it  was  thought  that  Spanish 
.•orernors  could  not  grant  more  than  a  league 
quarv.  This  court  entertained  the  same  doubt. 
4  IVteni,  511.) 

Congress  could  not  annul  the  title  to  the 
lod  beyond  a  league  square,  because  it  rested 
a  a  treaty.  The  act  does  not  profess  to  annul 
I.  but  lejives  it  where  it  found  it,  subject  to 
Qilicial  decision.  This  construction  of  the  act 
Koociles  it  with  justice  and  good  faith,  and 
Itte  •■onsidcrations  were  held  to  l)e  opi  rative  in 
Wheat..  203;  and  6  Peters.  718.  The  United 
tales  never  claimed  what  was  severed  from  the 
•blic  domain.  Our  title,  therefore,  is  equal  to  a 
itrnt,  and  can  only  l)e  assailed  on  the  ground 
f  fraud.  ThU  is  a  charge  which  is  easily 
lide.  It  is  not  pretended  that  any  was  pmcticed 
■  Carondclet,  nor  is  the  signature  of  Tradeau 
aoied.  but  it  is  said  to  be  antedated.  The 
(riled  States  knew  all  al)oul  these  papers,  but 
IB  petition  in  this  case  does  not  allege  fraud. 
:  ia  true  that  the  defendants  are  said  to  have 
3  title.  But  suppose  we  were  in  chancery, 
oqW  the  court  permit  a  party  to  raise  such  a 
MMion  upon  ttie  trial  if  it  was  not  allegc<l  in 
ebill?  It  ought  to  have  been  put  in  issue 
id  evidence  taken  upon  it,  and  in  that  case 
e  onut  prvbandi  would  have  been  upon  the 
■iled  States.  By  the  treaty  they  became  pos- 
ited of  all  vacant  domain,  and  must  make 
tt  their  title.  It  will  not  do  to  claim  all 
id  make  the  defendant  show  his  title.  (9 
ters.  298:  2  Burchard's  Land  Laws.  669.) 

rilud  here  is  charged  upon  high  func- 
-  of  a  foreign  government  forty-eight 
_>),    Fraud,  for  what  nuriMise?  There 
I*  no  motive  for  it,    Carondelet  might  have 
ide  tbe  grant  if  he  chose;  he  had  the  power 
do  \L    Both  these  papers  were  iK'fore  Con- 
eaa  in  1820.  and  the  defendant  met  the  ac- 
Mlions  which  were  then  brought  against 
cm.  The  United  States  have  never  attemptetl 
mctDd  this  i>atent  for  twenty  years.  If  they 
a  private  person,  they  would  l)c  bound  by 
acta.    Tlie  accusation  of  fraud  now  made 
liie  Attorni  v-Oenoral  rests  on  two  grounds: 
'    \  T>  ini  '  lifct  published  by  Giraua. 

■e  taken  in  another  suit. 
11  regard  to  the  pamphlet,  it  hasl)een  an- 
•1  in  the  same  way.    With  n'gjinl  to  tlie 
the  evidence  was  taken  under  a  notice 
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served  by  a  hostile  party  l)efore  another  ho.stile 
party,  all  on  the  same  day.  and  the  suit  then 
not  prosecuted. 

[}fr.  Coxe  then  examined  this  testimony.] 
Mr.  XeUou,  in  reply  and  conclusion: 
This  is  a  mere  question  of  title,  to  be  settled 
on  principles  of  law.  *The  defendant  [*784 
claims  under  a  grant  from  the  SpanLsh  govern- 
ment. The  treaty  gave  the  public  domain  to 
the  United  States.  There  is  no  contest  al>out 
their  title,  if  the  land  had  not  previously  been 
granted  by  Spain.  We  concede  freely  that  the 
United  States  only  succeeded  to  the  rights  of 
Spain,  and  that  all  grants,  perfect  or  imperfect, 
are  binding.  If  the  rights  were  imperfect,  the 
United  States  are  bound  in  eqtiity  to  carry 
them  out;  but  not  this  branch  of  the  govern- 
ment, which  can  look  only  at  the  legal  title.  Is 
this  such? 

But  first  let  us  examine  a  proposition  laid 
down  b}'  the  other  side,  that  this  claim  has 
been  recognized  by  all  the  departments  of  the 
government.  If  so,  the  United  States  must  be 
estopped.  If  Congress  has  conferred  a  title  on 
the  representatives  of  Maison  Rouge,  there  is 
an  end  of  the  question.  So,  if  the  judiciary 
has  recognized  it.  But  no  misapprehension  of 
the  executive  on  such  a  subject  is  binding  on 
this  court. 

[Mr.  Nehon  here  examined  the  papers  and 
documents cite<l  by  Mr.  Coxe.] 

The  laws  refpiiring  commissioners  to  report 
to  Congress,  cannot  be  construed  as  erecting 
them  into  a  judicial  tribunal  whose  decisions 
should  be  final. 

The  alleged  legislative  confirmation  is  equally 
defective. 

[Mr.  NelM>n  here  refernxl  to  2  Story,  1410, 
1429.] 

The  executive  department  of  the  government 
has  always  resisted  this  claim  from  1804.  It 
offered  the  lands  for  sale,  but  withdrew  them 
on  account  of  the  dispute.  A  survey  had  to 
be  made  to  ascertain  what  was  unclaimed. 

There  has  been  no  regulation  by  any  branch 
of  the  government,  but  the  question  is  entirely 
open  for  this  court. 

It  is  said  that  no  fraud  was  alleged  in  the 
court  below.  That  is  very  true.  But  it  would 
have  Ijeen  mid  if  the  United  States,  when  in- 
stituting a  proceeding  similar  to  an  ejectment, 
had  gone  on  in  their  declaration  to  say  that  the 
title  of  the  defendant  was  fraudulent. 

It  is  also  said  that  we  have  no  right  to  siy^fi"- 
vise  the  action  of  the  Spanish  authorities.  This 
is  true,  if  they  are  fx/najide,  but  not  if  they  are 
fraudulent. 

Congress  has  always  provided. in  its  laws. for 
cases  of  fraud.  The' fraud  wjis  concocte<l  in 
1802.  after  Caromlelet  had  gone  away. 

It  is  true  that  a  great  part  of  the  testimony 
was  taken  in  another  case;  but  it  was  intro 
duced  into  this  by  consent,  and  the  defendant 
must  abide  by  it. 

Mr.  Chief  Juttke  T.\ney  delivered  the  opin- 
ion of  the  court : 

This  case  is  one  of  great  imiwrtance.  from 
the  amount  of  property  in  dispute;  and  if  the 
court  entertained  anv  doubt  upon  the  nuestions 
of  law  or  of  fact  wliich  are  prcsentwl  by  the 
record,  we  should  regard  it  as  our  duty  to  hold 
it  under  advisement,  and  postpone  the  decision 
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to  another  term.  But  the  principles  of  law 
785*]  upon  which  it  *depcndH  are  not  new  in 
this  court,  and  have  often  l)ccn  the  subjects  of 
discussion  and  consideration  since  the  cession 
of  Louisiana  and  Florida  to  the  United  States. 
And  having,  after  a  careful  examination  of  the 
evidence,  formed  a  decided  opinion  upon  the 
facts  in  the  case,  we  deem  it  proper  to  dispose 
of  it  without  further  delay. 

The  claim  in  question  arises  upon  two  instru- 
ments of  writing,  executed  by  the  Baron  de 
Carondelet,  civil  Governor  of  Loui-siana;  one 
in  1795,  and  the  other  in  1797;  the  latter  of 
which  is  alleged,  bv  the  defendant  in  error,  to 
be  a  grant  to  the  Marquis  de  Maison  Iktuge. 
for  the  land  included  in  a  plat  made  out  oy 
Trudeau,  the  Surveyor-General  of  the  province, 
and  dated  the  14th  of  June,  1797,  and  which 
survey  embraces  the  land  in  controversy.  It  is 
insisted,  on  the  part  of  the  United  States,  that 
this  certificate  of  Trudeau  is  antedated  and 
fraudulent;  and  in  order  to  determine  the  state 
of  the  facts  upon  which  the  questions  of  law 
will  arise,  the  authenticity  of  this  survey  will 
be  the  first  subject  of  inquiry. 

Upon  this  point,  a  good  deal  of  testimony 
has  been  taken  upon  both  sides.  But  it  would 
extend  this  opinion  to  an  unreasonable  and  un- 
necessary length  lo  enter  ujwn  a  minute  com- 
parison and  analysis  of  the  testimony  of  the 
different  witnesses,  and  of  the  other  evidence 
contained  in  the  record.  It  is  sufficient  to  say, 
that,  after  an  attentive  scrutiny  and  collation 
of  the  whole  testimony,  we  think  it  is  perfectly 
clear  that  thts  certificate  of  Trudeau  is  ante- 
dated and  fraudulent,  and  we  refer  to  the  evi- 
dence of  Filbiol,  McLaughlin,  and  Pomier.  as 
establishing  conclusively  that  the  actual  survey 
upon  which  this  certificate  was  made  out.  di(i 
not  take  place  until  December.  1802,  and  Janu- 
ary. iy03;  and  that  the  one  referred  to  by  the 
governor,  in  the  paper  of  1797,  was  for  land  in 
a  different  place,  and  higher  up  the  Washita 
River.  We  are  entirely  convinced  that  the  sur- 
vey now  produced  was  not  made  in  the  lifetime 
of  the  Marquis  de  Maison  Rouge,  who  died  in 
1799.  but  alter  his  deuth,  and  at  the  instance 
of  Louis  Bouligny,  who,  according  to  the  laws 
of  Louisiana,  was  what  is  there  termed  the 
"forced  heir"  of  the  marquis;  and  that  it  was 
made  in  anticipation  and  expectation  of  the 
cession  of  the  country  to  the  Lnited  States;  the 
negotiations  upon  that  subject  being  then  actu- 
ally pendmg,  and  the  treaty  of  cession  signed 
on  the  30lh  day  of  April,  1803.  We  see  no 
reastm  to  doubt  the  truth  of  the  witnesses  to 
whom  we  have  referred.  On  the  contrary, 
they  are  supported  l>y  the  testimony  <»f  other  wit- 
nesses, ana  by  various  circunisiances  detailed 
in  the  record. 

It  htis,  however,  \H'vn  argue<l  that.  ina.smu<  h 
as  an  attested  copy  of  this  certificate,  with  the 
two  instruments  "executed  by  the  Baron  de 
Carondelet,  were  <l('livered  to  Daniel  Clarke, in 
August,  1803,  by  the  Spanish  authorities  at 
New  Orleans,  upon  his  application  for  the 
documentary  proofs  of  the  title  to  thi.s  land,  the 
authenticity  of  the  pu{MT  in  question  ought  not 
to  be  impeached; and  that  it  is  inconsistent  with 
the  comity  due  to  the  oflicers  of  a  foreign  gov- 
780*J  einment,  *to  impute  lo  them  fraud,  or 
connivance  in  a  fraud,  in  an  official  act  where 
their  conduct  has  not  been  questioned  by  the 
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authority  under  which  they  were  artine.  ao^ 
to  which  they  were  re.*iponsible.  Thispropn^^ 
tion  IS  undoubtetUy  true,  where  no  other  inter 
est  is  concernetl  except  that  of  their  own  -^t. 
ernment  or  its  citizens.  And  as  regards  ilJ 
interest  of  others,  the  acts  of  the  officer,  in  ila 
line  of  his  duty, will,  prima farir,  becoosiderel 
as  performed  honestly,  and  in  good  faith.  Aq| 
although  this  certificate  and  the  other  (i(«-tt4 
ments  were  delivered  to  Clarke  after  the  ct)ii«| 
try  had  been  ceded  to  the  United  Slates,  yeiil 
possession  had  not  been  taken,  and  the  evf 
dences  of  titles  to  lands  in  the  ceded  proviwa 
were  still  lawfully  in  the  hands  of  the  Spana 
authorities,  the  documents  ti{>on  that  subject 
obtained  from  the  proper  officer,  oudit  to 
regarded  as  genuine, unless  imp<'a«  hed  by  otbd 
testimony ;  and  to  that  extent  this  court  is  Wmx4 
to  respect  the  certificate  in  question.  But  I 
would  be  pushing  the  comity  usually  exteodoi 
to  the  tribunals  and  officers  of  a  foreijro  pnfT 
ernment,  beyond  the  bounds  of  justice  and  tbi 
usages  of  nations,  to  claim  for  them  a  tots, 
exemption  from  inquiry,  when  their  acts  affed 
the  rights  of  another  nation  or  its  citizens.  C« 
tainly,  the  political  department  of  this  eomni 
ment  lias  never  acknowledged  Ihi^  iiumuniti 
from  inquiry,  now  claimed  for  the  Spani^  tr* 
bunals  and  officers; and  in  every  law  establ'ah' 
ing  American  tribunals  to  examine  into  tht 
validity  of  titles  to  land  in  Louisiana  aixi 
Florida, derived  from  the  government  of  Spain, 
they  are  expressly  enjoineti  to  int^uire  wbetbrt 
the  documents  produced  in  support  of  the  cUia 
are  antedated  or  fraudulent:  and  we  have  m 
doubt  that  it  is  the  right  of  this  court  to  bett 
and  determine  whether  the  certificate  of  Traj 
deau,  although  recognized  and  sanctioned  bj 
the  colonial  authorities  of  Spain,  is  ant<ds:«i 
and  made  out  either  with  or  without  thfO 

Erivily  and  consent,  in  order  to  defraud  iki 
nited  Slates,  and  to  deprive  them  of  IsaA 
which  rightfully  belonged  to  them  under  thi 
treaty;  and  that  it  is  our  duty  to  deal  with  it  ■ 
the  evidence  may  require.  We  desire.  bi)t» 
ever,  to  be  understood,  when  sjieaking  upoi 
this  subject,  as  not  intending  to  chars:*-  tk 
present  claimants  with  having  pnrtiripated  k 
the  fraud ;  but  from  the  testimony  in  the  xtxrti, 
we  arc  fully  convinced  that  it  was  commiod 
in  the  manner  hereinbefore  mentioned,  bg 
Bouligny,  under  whom  they  claim  title. 

Regarding  the  case  in  this  point  of  view,  tkl 
right  of  the  defendant  in  error  must  stand  alM 
gether  upon  the  instruments  executed  ta  IMI 
and  1797.  by  the  liaron  de  Carondelet;  audi 
has  not  the  aid  of  any  authentic  survey,  to 
certain  and  fix  the  limits  of  the  land,  ^aim 
I  determine  its  location.  The  instruments^H 
'  selves  contain  no  linos  or  boundariet  ^"^I^H 
liny  definite  and  specific  parcel  of  Ini^H 
S4  vcred  from  the  public  domain ;  and  it 
M  1 1 1(  (1,  by  repeated  decisions  in  thisooort,aadl 
r:i->  where  the  instrument contaliM^Al 

\\  inds  ui  gnint,  that  if  the  description  wai^H| 
*and  indefinite,  as  in  the  case  before  t».  [*78| 
and  there  was  no  official  survey  to  KireajM 
tain  location,  it  could  create  no  right «iffflH 
property  in  any  particular  parcel  of  Und.  vldH 
couUl  be  maintained  in  a  court  of  justkB^I 
was  so  held,  in  the  cases  reported  in  15 
184.  215,  275.  319,  and  In  16  Petcra,  \9aM 
After  such  repeated  deckrioDt  upon  th« 
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lO  ifflimfaiip  the  flame  doctrine*  tlie  qucstioii 

aoDat  f '•ti'sidcrcd  as  an  open  one  in  this 
<\,aiX.  i'utiiiig  uhule,  therefore,  and  rejecting 
ihe  certificate  of  Trudeau,  for  the  reasona  be- 
r.-i  >i:it«il.  tilt'  instrutncnts  in  question,  even 
J  liu)-  cuuld  l>u  coustrued  as  grants,  conveyed 
3u  tiUe  to  the  Marquis  de  Maison  Rouge  for 
ihe  land  in  question,  and,  consequently  tHe  de- 
fendants in  error  can  derive  none  from  him. 
Tbe  land  rlainu'd  wius  not  severed  from  the 
public  donuio,  by  tlxc  Spanish  authorities,  and 
Mtapvtasprfyate  prf>perty.  and.  conseqiu  ntlj, 
ilpakcd  to  the  I'nitcd  Stati-s.  ^.v  Ihe  tri-aiy 
rbich  ceded  to  Lbera  all  the  public  and  unap- 
Dropriated  lande.  It  li  nnneoeaauy,  tlierefore, 
for  the  dfci^iion  of  the  case,  to  say  anything  in 
reklioa  to  the  construction  and  effect  of  these 
tvo  imtnunents,  or  the  purpoeee  for  wbidi 
Ibev  were  intended. 

As  relates  to  the  claim  of  an  equitable  title 
aming  from  the  number  of  immigranta  alleged 
'-I  have  been  introduced  under  those  instni 
tamiif  it  would  not  avail  the  defendant  in  error 
io  this  action,  even  if  the  proofa  showed  a  per- 
formance equal  to  that  contended  for  on  his 
pan.   For  if  these  instruments  were  regarded 
to  ^nts,  and  it  apix  ared  that  the  Manjuis  de 
Hima  Rmiirt'  had  ori;;innlly  selcftffi  thi.s  very 
district  3.S  iiiQ  place  where  the  gmtit  was  iu- 
to  l)c  located:  and  the  immigrants  in- 
'  <duced  by  him  had  been  settled  upon  it  in 
^rformance  of  the  conditions  of  his  contract; 
uui  if  it  should  1h>  held  that  he  had  thereby 
ieooirai  an  equitable  right  to  have  the  auantity  j 
if  laod  mentioned  In  the  (Miper  of  1797  lafd  off  j 
to  him  at  this  place,  still  it  would  be  no  defense 
acuust  the  United  States.   For  in  the  case  of 
UMeou      Bekhart  (S  How.,  875).  this  court 
decided  that  an  imiH'rfect  title  derived  from  ] 
Spain,  before  the  cension,  would  not  be  sup- 
ported against  a  party  claiming  under  a  grant 
irom  the  United  States,  unle-^^s  it  had  Ix^  n  mn 
^imed  by  act  of  Congress.    The  same  point 
VM  again  fully  considered  and  decidM,  at  the 
pTHteot  term,  'in  tlie  ca.se  of  Hirkey  et  at.  v. 
Siftc/irt  ft  aL    Them  decisions  stand  upon  the 
gMund  that  such  titles  are  not  confirmed  br 
tie  treaty  itself  >><>  m  to  bring  them  within  judi- 
cial cognizance  and  autiiority :  and  that  it  rests 
•  ilhthe  political  dq)art men t'of  the  government 
to  tleiermine  how  and  by  what  tribunals  justice 
Afluld  be  done  to  persons  claiming  such  right*. 
If,  therefore,  this  controversy  was  in  a  court  of 
t^tr,  and  no  suspicion  of  fraud  rested  upon 
fit  daim,  vet  it  could  not  be  supported  against 
ifranteeof  the  United  States,  because  Congress 
im  not  confirmed  it,  nor  authorized  any  other 
(ribmial  to  determine  upon  its  validity.  This 
rjK.  however,  ia  in  a  court  of  law;  thepetitoiyf 
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action  brought  by  •the  United  Statea  in  [*788 
the  Circuit  ("ourt  of  Louisiana,  being  in  the 
nature  of  an  aeiiun  of  ejectment  in  which  the 
decision  must  depend  on  the  legal  title;  and 
that  title  under  the  treaty  of  cejwion  being 
in  the  United  States,  an  eauilable  title,  if  the 
defendant  in  error  oould  snow  one,  would  be 
no  defense. 

It  has  indeed  been  urged  in  the  argument, 
that  the  Act  of  April  29,  iHlfi,  sec.  1  (;?  Story's 
Lawa^  1604),  oonnrmed  thisgraut  to  the  claim- 
ants to  its  wkole  extent,  upon  this  p^nt  we 
do  not  think  it  ncce^-^ary  to  go  into  a  particular 
and  minute  ezaminaiiou  of  the  acts  of  Con- 
gress upon  this  subject,  nor,  indeed,  of  the  act 
referred  to.  Because  the  provi  i<ni  in  this  art, 
that  the  confirmation  abaU  extend  only  to  the 
quantity  of  land  eontataied  In  a  league  square, 
is  in  the  ju<b_rm  nt  of  the  court  too  clear  and 
unambiguous  u>  admit  of  serious  controversy. 
The  restriction  of  the  eonftrmalion  to  the 
(pianlity  above  mentioned,  appears  to  be  as 
plainly  stated  in  the  proviso  as  language  could 
make  it:  and  Congress  certainly,  in  a  claim  of 
this  description  aadre!?singiteelft'>  the  political 
power,  had  a  right  to  confirm  a  poriion  of  the 
claim,  and,  at  the  same  time,  to  refuse  to  give 
the  claimant  a  title  to  the  residue,  if  tik^rap* 
ix)i5cd  it  juiiit  to  do  po. 

Another  question  of  more  difficulty  arises 
under  this  act  of  Congress,  but  as  it  has  not 
been  pressed  in  the  argument,  we  forbear  to  ex- 
press an  opinion  upon  it.  It  appears  that  the 
claimant  has  accepted  a  patent  for  a  league 
square.  In  similar  cases  in  Florida,  the  act  of 
CongresB  upon  that  svibject  pro\  iili  1  tliat  iho 
patent  for  the  quantity  confirmed  should  not 
teue  unless  the  clahnant  released  all  title  to  the 
residue.  The  law  in  relation  to  the  land  in 
question  does  not,  it  in  true,  require  this  re* 
lease,  and  the  patent  was  Issued  and  accepted 
vjnder  an  understatiding  with  the  commi.ssioner 
of  lliu  general  land  office,  that  the  acceptance 
should  not  prejudice  the  clidm  to  the  residue. 
Yet  it  is  a  question  worthy  of  serious  consider- 
ation, how  far  the  acceptance  of  the  land  prof- 
fered h7  Congress,  even  under  these  drcum- 
stancee,  must  affect  any  title  to  the  n^idue, 
which  the  party  might  be  supposed  to  have  had, 
and  ought  to  influence  the  ;|udgment  of  the 
court,  where  the  fact  appears  in  the  record. 

It  M  unnecetaary.  however,  to  purnu  the  tn> 
quiry,  smu,  f&r  MS  naum  htfore  tUUtdf  the 
ju4gm0iU  Hi  (M  OSISrvttlt  OwH  imut  be  tMened. 

S.  C,  7  How..  SO. 

ClUKl— 7  How..  K«.i,  H6fi;  8  How..  W:  fl  How.,  448, 
460:  10  How.,2»r::  II  How..  127.  .W,  nrv{-»«7 :  17Hnw., 
«L  6;«:  18  Hqw»  547.660 :  20  How.,  2S;  21  How..  167  ; 
WalL,  «n  i  n  W  ali.,  m;  Hemp.,  8Mi  6  Dili.,  283. 
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From  eirciimstanoea  which  It  i<«  not  noce9««ary  to 
fiplaln  to  the  public,  the  two  fuliuwiiiK  disi^'ntinK 
opmlon*  of  Mr.  Jtutirt'  McLean,  in  the  c»ii*e8  of 
Ktn'kill  V.  Stokes,  p.  87  and  The  Unite^l  Statei*  v. 
Gfor,  p.  121,  have  omitted  from  their  proper 
phic«-»,  and  are  here  limTted. 


Amch  Kendall  ^ 

Stokes  kt  al.  \ 
Mr.  Juttiee  McLean  : 

This  case  ia  a  writ  of  error.  The  facts  and 
nurriis  of  the  case  are  l)efore  us  only  so  far  a* 
tliey  are  connected  with  the  le^^l  points  raised 
bj  the  bills  of  exceptions.  I  will  consider  these 
{Viinls,  and  not  indulge  in  a  course  of  remarks 
which  could  only  be  proper  on  a  motion  for  a 
new  trial. 

Before  taking  up  the  exceptions,  I  w^ill  ob- 
serve, that  from  the  finding  or  the  jury  the  de- 
feodant  below  was  acquitted  of  all  malice  with 
which  he  stands  charged  in  the  declaration. 
And  I  will  add  that  there  is  nothing  in  the 
rewni  inconsistent  with  the  inference  that  he 
acted  from  a  sense  of  duty,  and  with  a  desire 
to  advance  the  public  service. 

The  .second,  third,  and  fourth  counts  in  the 
(ieclaration  were  discontinued,  so  that  the  judg- 
ment was  entered  on  the  first  and  fifth  counts. 

The  first  count  states  that  the  plaintiffs  were 
coolmclors  for  the  transportation  of  the  mail  of 
the  United  States  under  William  T.  Barry,  then 
P(#tmaster  Gkneral,  and  that  for  services  so 
i-ndcred  the  said  Poslmaster-General  caused 
•-!<iiLs  to  be  entered  in  their  accounts  on  the 
XM)k.s  of  the  department  for  the  sum  of  one 
lundrcd  and  twenty-two  thousand  dollars.  The 
iefendant  below  was  appointed  to  succeed  Will- 
Affl  T.  Barry,  in  the  office  of  Postmaster  Gen- 
?nl,  and  that  he  wrongfully,  Sec,  caused  the 
there  sum  of  money,  which  had  been  paid  to 
he  plaintiffs  as  aforesaid,  to  be  8uspende<l  on 
be  b<K)ks  of  the  department  and  to  be  charged 
s  a  debit  against  them;  by  reason  whereof  the 
daintiffs  were  unable  to  obtain  from  the  de- 
ivtment  moneys  under  their  several  contracts 
or  the  transportation  of  the  mail,  which  sub- 
ected  them  to  great  losses  in  raising  funds  to 

■  i^'le  them  to  carry  on  their  (.•ontracts;  iluit 

-  credit  was  destroyed,  and  that  they  were 
.-(-d  to  incur  great  expense  iu  obtuiniuu 
nient  of  the  above  sum.  Ac. 
1  lie  fifth  count  claims  damages  for  the  re 
.  il  of  the  Postmaster-General  to  credit  them 

■  the  amount  of  the  award  of  the  solicitor 
f  lUe  treasury,  as  by  the  act  of  Congress  he 
rm  required  to  do;  by  rea.son  whereof  they 
'ere  kept  out  of  the  money  for  a  lon^  space  of 
me.  and  were  subjected  to  expensive  litiga 

J#OM  "The  first  exception,  by  the  defend- 
Mbelow,  that  I  shall  consider,  is  as  follows: 
^hMi  ihns  acta  of  defendant,  as  Postmaster- 
reneral.  in  suspending  the  allowances  men 
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lioned  in  the  two  letters  from  P.  S.  Lough- 
borough, as  treasurer,  both  dated  14th  May. 
1835,  the  one  addressed  to  Messrs.  Stockton  & 
Stokes,  the  other  to  L.  W.  Stockton,  and  above 
given  in  evidence  by  plaintiffs,  and  in  contin- 
ually holding  the  same  under  suspension  and 
refusing  to  credit  or  pay  the  same  till  the  ren- 
dition of  the  solicitor's  award,  above  given  in 
evidence  by  plaintiffs,  were  not  such  as  laid 
him  liable  to  the  plaintiffs  in  the  right  in  which 
they  now  sue,  to  the  aforesaid  action,  and  that 
upon  the  evidence  so  as  aforesaid  produced  and 
given  on  the  part  of  the  plaintiffs,  they  are  not 
entitled  to  maintain  this  action  on  their  said 
first,  second,  and  third  counts,  of  their  amend- 
ed declaration." 

As  the  second  and  third  counts  of  the  decla- 
ration were  discontinued,  no  reference  can  be 
had  to  them  in  considering  the  legal  questions 
in  the  case. 

The  court  properly  refused  to  give  the  last 
clause  of  the  above  instruction,  on  the  ground 
that  it  requested  them  to  determine  the  effect 
of  the  evidence.  This  has  been  so  often  de- 
cided by  this  court,  that  no  reference  to  author- 
ity is  deemed  necessiirj'.  The  other  part  of 
the  exception  goes  to  the  capacity  in  which  the 
plaintiffs  sue  as  partners. 

The  contracts  under  which  they  sue  were 
made  in  the  name  of  Richard  C.  Stockton,  but 
they  were  made  for  the  benefit  of  the  plaintiffs 
equally,  as  jointly  interested  with  Stockton. 
When  the  contracts  were  about  being  executed, 
the  Postmaster-General  was  informed  that  all 
the  plaintiffs  were  interesteil  in  them;  and  in- 
quiry was  made  of  him  whether  the  contracts 
made  iu  the  name  of  Richard  C.  Stockton 
would  inure  to  the  benefit  of  all  concerned. 
The  reply  was.  that  they  would;  and  with  that 
understanding  the  contracts  were  signed. 

The  duties  under  the  contracts  were  appor- 
tioned among  the  parties.  From  this  state  of 
facts,  the  question  arises,  whether  the  plaintiffs 
having  a  joint  interest  in  the  contracts  may  not 
sue  as  partners.  They  made  the  contracts  in 
I  the  name  of  Richard  C.  Stockton,  and  can 
I  there  l)e  any  doubt  of  their  right  thus  to  make 
them?  In  this  view  the  others  are  not  sub- 
contractors under  Stockton,  but  are  jointly 
interested  with  him  in  the  contracts.  And  if 
anything  has  been  done  to  render  the  head  of 
the  department  liable  to  Richard  C.  Stockton, 
his  associates,  bein^  jointly  interested  with 
him,  are  proper  parties  in  the  action  for  dam- 
ages. The  action  is  not  on  the  written  con- 
tracts, but  by  those  interested  in  them  for  a 
wrong  done.  No  subdivisions  of  the  labor 
among  the  partners  can  affect  this  (juestion.  I 
can  have  no  doubt  as  to  the  right  of  the  plaint- 
iffs to  sustain  this  action,  if  there  Ix;  a  ground 
for  any  action.  The  Circuit  (.'ourl,  therefore, 
in  my  judgment,  ilid  not  err  in  refusing  the 
,  above  instruction. 
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*Tbe  evidence  of  O.  B.  Brown,  a 
the  department,  to  show  the  interest 


791*] 

clerk  in 

of  the  plaintiffs,  is  objecte/1  to,  on  the  ground 
that  parol  evidence  cannot  Ihj  heard,  to  con 
tradict  a  written  agreement.  How  this  applies 
in  the  present  case,  it  is  diflicult  to  perceive. 
Brown  does  not  contradict  the  written  con- 
tracts, but  swears  that  the  plaintiffs  mwle  them 
with  the  department  in  the  name  of  Richard 
C.  Stockton.  And  this  evidence  was  admissi- 
ble, on  the  gixjund  that  where  any  association 
of  individuals  bind  themselves  by  a  particular 


I  now  come  to  the  instructions  prayed  bv 
the  defendant  below  after  the  close  of  his  erl- 
dence. 

The  first  one,  being  subsUinttally  of  tbechw 
acter  of  the  fifth,  above  stated,'  will  not  be 
examined. 

The  Wfcond  instruction  was.  "if  the  junr 
tind,  from  the  said  evidence,  that  the  defend 
ant,  as  Postmaster-General,  acte<l  in  the  pnm 
ises  from  a  conviction  that  he  had  the  lawful 
power  and  authority  as  such  Postmaster-Gen- 
eral, to  set  Hside  the  extra  allowanct*,  ta 


name  or  designation,  in  a  written  contract,  in  .  claimed  under  the  allowance  of  his  predectstnr. 


an  action  by  or  against  the  persons  thus  bound, 
the  facts  majr  be  shown  by  parol. 

The  practice  which  prevails  in  this  district, 
of  praying  the  court  for  in.>it ructions  on  the 
close  of  the  plaintifT's  evidence,  is  a  most  in- 
convenient one.  and  can  answer  no  other  pur- 
pose than  to  introduce  confusion  in  the  case, 
and  perplex  the  jury.  In  this  case,  there  were 
two  prayers  for  instructions  on  the  evidence  of 
the  plaintiffs,  iis  regards  the  capacity  in  which 
they  sue;  and  a  similar  instruction  is  again 
iisked  after  the  close  of  the  defendant's  evi- 
dence. These  instructions  are  founded  upon 
the  evidence,  and  are  substantiallv  the  same, 
though  expressed  in  different  words. 

The  third  instruction  asked  by  the  defendant 
in  the  court  l>elow,  will  be  considered  in  con- 
nection with  the  second  one  prayed,  after  all 
\  the  evidence  had  been  heard. 

The  fourth  instruction  refused  by  the  Circuit 
Court  was.  ' '  that  the  evidence  so  as  aforesaid 
produced  and  given,  on  the  part  of  the  plaint- 
iffs, so  far  as  the  same  is  competent  to  sustain 
any  count  in  the  declaration,  is  not  competent 
and  sufficient  to  be  left  to  the  jury,  as  evidence 
of  any  act  or  acts  done  or  omitted,  or  refused 
to  be  done  by  defendant,  which  legally  laid 
him  liable  to  the  plaintiffs  in  this  action,  under 
such  count,  for  the  con.sequential  damages 
claimed  by  plaintiff  in  such  count." 

This  instruction  goes  only  to  the  admissibil- 
ity of  the  evidence.  The  ouestion  would  have 
been  more  properly  raised  by  a  motion  to  over- 
rule the  evidence.  But  viewing  it  as  an  in- 
struction, it  prays  the  court  to  instruct  the  jury 
that  the  facts  proved  are  not  comi>etent  and 
sufficient  ;  not  to  prove  the  right  of  the  plaint- 
iffs to  recover,  but  to  l>e  left  to  the  jury,  "as 
evidence  of  any  act  or  acts  done  or  omitted,  or 
refused  to  Ix?  done  by  defendant,"  «fec. 

No  particular  facts  proved  are  alleged  to  be 
incompetent  evidence,  and  llie  court,  conse 
quently.  could  not  give  the  instruction,  provided 
there  wa.s  any  legal  evidence  iK'fore  the  jurv. 
which  conduced  to  sustain  the  plaintiffs'  right 
underany  oneof  the  counts  in  tlwir declaration. 

That  the  above  instruction  should  be  mis- 
taken by  any  one  as  a  derauner  to  evidence,  is, 
to  me.  very  extraordinarj'. 

A  demurrer  to  evidence  withdraws  it  from 
the  jury,  but  this  instruction  calls  upon  the 
court  to  sav  whether  "the  evidence  was  com- 
petent to  be  considered  by  the  jury."  The 
792*1  instruction  is  not  in 
like  a  demuraT  to  evidence, 
more  nor  less  than  an  objection  to  the  admiaan 
bilitv  of  the  evidence. 

The  fifth  instruction  prayed  is,  as  to  the 
capacity  in  which  the  plaintiifs  sue,  and  which 
I  have  already  considered. 

884 


*form  or  effect 
It  was  nothing 


and  to  susp|cnd  an«i  recharge  the  same,  and 
from  a  conviction  that  it  was  his  official  dutv 
to  do  so;  and  if  plaintiffs  suffered  no  oppn*- 
.sion,  injury,  or  damage,  from  .-uch  ofiiciaJ  act 
of  the  defendant,  but  the  inconveniences  nett* 
sarily  resulting  from  such  official  act,  then  he 
is  not  liable  to  plaintiffs  in  this  actioa  f  r 
having  .so  set  aside,  sus|)ended.  and  recliar^il 
such  extra  allowances." 

The  principle  imbodied  in  this  instruction  is 
this:  if  an  executive  officer  do  an  act  in  good 
faith,  and.  as  he  l)elieves.  withiu  his  power.  h« 
is  not  responsible  for  an  injury  done  to  aa  in- 
dividual. 

It  will  require  but  little  rcfieclion  to  show 
that  the  proiH)sition.  to  the  extent  here  stated, 
is  unsustainable.  The  principle  is  made  u» 
depend,  not  upon  the  character  of  the  act  or 
its  con.sequences,  but  on  the  intent  with  whidi 
it  was  done.  Now,  there  are  many  duties  ol 
an  executive  officer  which  are  purely  minis- 
terial, and  others  which  are  di.*charge<l  un<3rr 
prescrilxHl  limitations.  It  is  inconsistent  witli 
the  nature  of  our  institutions,  that  an  im- 
sponsible  power  should  be  exercised  bv  aaf 
public  agent.  Every  officer,  from  the  higbesi 
to  the  lowest,  in  our  government.  Is  amenalili 
to  the  laws  for  an  injury  done  to  individoak 
An  act  which  the  law  sanctions  cannot  Iv  con- 
sidered as  injurious  to  anyone.  And  where  « 
di.scretion  may  l)e  exerci.sed.  if  it  Ix-  exere 
in  gcx>d  faith,  the  officer  is  not  re.s|>onsiblc  I 
an  error  of  judgment.  But  this,  of  d 
is  limited  to  matters  which  come  withii 
jurisdiction.  He  can  claim  no  iinmunitj 
yond  this.  If  he  could,  he  might  act 
any  other  restraint  than  his  own  dii 
and  this  would  Ik;  to  exercise  an  una 
and  irresponsible  despotism. 

If  a  member  of  this  court  should  im, 
citizen,  for  causes  over  which  tiie  Uw 
him  no  juris<iiction,  he  would  be 
for  dninages  in  an  action  at  law.    Ajod  ft 
suppcMM-d  that  no  higher  immunity 
claimed  by  an  e.xecutive  otticvr.    It  is  a  f 
mental  principle  in  our  governn  •  •  •  *» 
individual,  whether  in  office  or  ' 
above  the  law.    In  this  our  safely 

Of  all  the  powers  exercised  aj  the 
ments  of  tliis  government.  *tho«e  oS  Xint 
executive  are  the  most  extdudvo  and 
summary.    They  have  not  the  forms  sad 
deliberations  of  a  judicial  procedure, 
it  is  of  the  utmost  importance  that  llw 
live  power  should  In.'  defined  and 
law.     From  the  nature  of  these  duties* 
larged  discretion  is  indis(X'nsabIe:  and 
exercise  of  this  discretion  no  otlier 
interpose,  and  no  legal  reapooiihiUtT 
from  its  rightful  exercise,    nut  thb  U 
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onlirnifed  discretion.  If  its  boundaries  be  nol  ances  nnd  contracts  of  his  predecessor.  And 
fj«itically  dtfim  d  by  gitutiitory  cnactnu  nt.s.  more  esptcially  must  tills  Ik;  the  case,  where 
vft  ihty  ore  found  in  tlie  thinfr  done,  and  in  j  the  allowances  have  nol  only  been  made  foi 
ibe  well  established  principles  of  private  right,  i  services  rendered,  but  credile<i  to  the  party  on 
Tlie  courts  are  often  called  on  lo  cxercine  their  I  the  books  of  the  depjirtment. 
di-cretion.  but  it  must  be  a  legal  discretion.  '  On  the  ground  of  fraud  or  mistake,  a  po.st- 
TLe^ame  nde  applies,  where  individual  rights  '  master  general  may  suspend  or  annul  the  acts 
Mv  involved,  to  every  executive  officer.  of  his  predwessfir.     But  in  such  a  case  the 

X  postmaster  general,  by  the  terms  of  every  ground  shovild  In.'  set  up  as  matter  of  justifi- 
auul  contract,  on  the  happi-ning  of  certain  cntion.  No  such  defense  has  been  made  in  the 
failures  by  the  contractor,  may  forfeit  it.    But  present  case. 

if  Ik:  shall  arbitrarily  annul  the  contract,  when  Here  is  an  act  done  bv  the  defendant,  as 
bv  ihe  terras  of  it  he  had  no  power  to  do  so,  he  Postmaster-General,  which  this  court  say  he 
i*  unquestionably  responsiible  to  the  party  in-  had  no  power  to  do.  And  as  u  consequence  of 
jurwi.  And  in  .such  u  case,  the  plea  that  he  j  that  act  great  injury  has  been  done  to  the  plaint- 
«fted  Id  jroo<i  faith  and  with  a  desire  lo  dis- 1  iflfs,  as  alleged  in  the  declamlion,  shown  by 
charge  his  duly,  would  not  avail  him.  He  is  the  evidence  and  sanctioned  by  the  verdict  of 
pre^utned  to  Ik-  acquainted  with  his  duties,  and  ;  the  jury.  And  here  the  question  arises  whether 
tbi'  powers  he  may  exercise.  A  contrary  pre- 1  the  act  so  complained  of  subjects  the  defendant 
'umplion  would  suppose  him  to  Ix;  unnualitied  to  an  action  at  law.  My  brethren  think  it  does 
todiKrharge  the  duties  of  his  office,    it  there-  |  not;  I  have  come  to  a  different  conclusion. 


fort  follows,  when  a  public  officer  does  an  act 
to  the  injury  of  an  individual,  which  did  not 
c  nie  within  the  exercise  of  his  discretion,  and 
dearly  not  within  the  powers  with  which 
leis  invested  by  law,  he  may  be  held  legally 
■'Sponsible. 

la  Jbe  first  count  of  the  declaration,  the 


In  stating  the  grounds  of  my  opinion.  I  aquit 
the  Postmastcr  Gi'neral  ol  all  impn>per  intcu 
tiou.  And  I  not  onl^-  do  this,  but  I  am  willing 
to  admit  that  the  circumstances  under  which 
he  actcnl  were  such  as  to  refpiire  from  him 
great  vigilance  and  firmness.  He,  acted,  too 
under  the  sanction  of  the  President,  and  in  ac- 


•lainiifTs  charge  that  the  defendant  not  only  |  cordance  with  the  opinion  of  the  Altorney- 
rfiL^ed  to  pay  to  them  the  sum  of  $122,000,  i  General.  These  precauticmary  measures  go  to 
riikbun<icr  their  contracts  they  hati  earned, and  j  explain  his  action,  and  show  that  whatever 
rhirh  had  been  credited  to  them  in  their  uc- 1  damaj^es  might  have  been  iiicurretl  by  the 
tiunts;  but  thai  he  caused  that  sum  lo  be  re-  plaintiffs  and  recovered  by  them,  the  defend- 


birgcd  to  them,  which  represented  them,  on 
be  books  of  the  department,  as  default  el's,  &c. 
Now.  bad  he  power  to  do  this?  As  this  jioint 
IS  been  exprcK'-ly  adjudged  by  this  court,  I 
ted  refer  to  no  other  authority. 


anl  should  be  indemnified  by  the  government. 
He  should  no  more  be  subjected  lo  loss  in  this 
respect  than  a  collector  of  the  customs  who, 
under  the  instructions  of  the  Treasury  Depart- 
ment, collects  an  illegal  duly  upon  goods  im- 


In  the  ca^e  of  TTie  United  ^"((tic/t  v.  Dnuk  of  ported,  which  subjects  him  to  a  judgment  for 


fftnjpoli*  (15  Peters,  400),  the  court  say :  "Th* 
lird  instruction  asked  the  court  to  say,  am()ng 
her  things,  if  the  credits  given  by  Mr.  Barry 
pre  for  extra  allowances  which  tlie  Postnias 
r  Grnernl  was  nol  legally  authorized  lo  allow 


damages. 

But  if  the  right  of  action  exist,  these  circum- 
stances cannot  destroy  it.  They  create  a  clear 
ease  of  indemnily  by  the  government,  butthey 
do  nol  lessen  nor  excuse  the  injurious  consc- 


€0  it  was  the  duty  of  the  present  Postmaster-  quences  to  the  plaintiffs. 


eneral  to  disallow  such  items  of  credit;"  and 
this  instruction  this  court  answer:  "The  suc- 
cor of  Mr.  Barry  had  the  same  power,  and 
•  more,  flian  his  |)redeces&()r,  and  the  power 
the  f'"  mcr  did  not  extend  lo  the  recall  of 
edits  or  nllownnces  made  by  Mr.  Barry,  if  he 
feW  within  the  scope  of  official  authority 
?en  by  law  to  the  head  of  the  department, 
lis  right  in  an  incumbent  of  reviewing  a  pretl 
■ssor  8   decisions,  extends  to   mistakes  in 
liters  of  fact  arising  from  errors  of  calcula 
and  iu  cases  of  rejected  claims  in  which 
*niaierial  testimony  is  afterwards  di.s- 
•<n  niid  produced.    But  if  a  credit  has 
given  or  an  allowance  made,  as  these 


There  are  three  gr(»unds  on  which  a  public 
officer  may  be  held  responsible  lo  an  injured 
party. 

1.  Where  he  refu.ses  lo  do  a  ministerial  act, 
over  which  he  can  exercise  no  discretion. 

*2.  Where  he  does  an  act  which  is  [*71)5 
clearly  not  within  his  jurisdiction. 

3.  Where  he  acts  willfully,  mjiliciously 
and  unju.stly.  in  a  case  within  his  jurisdiction. 

The  first  position  is  sustained  by  this  court 
in  the  case  of  Kendall  v.  The  United  Stntcs  (12 
Peters,  Clo).  JSpiaUing  of  the  act  required  bv 
the  law*.  t«)  be  done  by  the  Postm!ister  Genei*nf, 
the  court  say,  "it  is  a  precise  definite  act, 


purely  ministerial;  and  about  which  the  Post- 
by  the  head  of  a  department,  and  it  is  j  muster-General  had  no  discretion  whatever." 
'lo  he  an  illegal  allowance,  the  judicial  '  And  again,  in  612.  they  say,  "the  plaintiff's 


of  the  tounlrj' must  be  resorted  to. 
I  !;<•  the  law  under  which  the  allowance 


right  to  ihe  full  anioiiiil  of  the  credit ,  acc«»rd- 
ing  to  the  re|)ort  of  the  solicitor,  having  l>een 
;i.Ji-.  ;»iid  to  ^ettle  the  rights  iKjIween  the  ascertained  and  fixed  by  law.  the  enforcement 
1  Stalls  and  the  parly  to  whom  the  credit  ,  of  that  right  falls  properly  within  judicial  cog- 
vf  D-  It  is  no  longer  a  case  between  the  i  ni/auce."  In  page  014  they  say,  "  it  la  seldom 
'nfrm  of  one  officers  judgment  and  that '  that  a  private  action  at  law  will  afford  an  ade- 
-viccesbor."  quale  remetlv"  where  the  damages  are  large. 


point  here  ruled  is,  in  every  respect,  the  i  the  act  required  lo  lie  done  was,  that  the  Post- 
under  '    iition.    AnJ  the  (lecision  master  General  should  cause  a  credit  to  be  en- 
iT  and  ui.  ,  .     cal  against  the  power  of  tere<l  on  the  books  of  the  department  iu  favor  of 
,  fStnuuBter-General  to  supervise  the  allow-  i  the  plaintiffs  below,  for  a  certain  sum.  "His  rc- 
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trusted  to  tbem.  There  seems  no  reason  why 
the  refusal  to  do  a  ministerial  act  by  a  penoo 


fusal  to  do  this  subjected  him  to  an  action."  i  isterial  act  to  be  done  bv  persons  who.  on 
This  decision,  then,  sustains  the  position  that  a  :  other  occasions,  act  judicially,  the  refusal  to  do 
public  officer  is  liable  to  an  action  for  damages  |  the  ministerial  act  is  equally  actionable  w  if 
sustained,  for  refusing  or  neglecting  to  do  a  ;  no  judicial  functions  were  on  any  occasoo in 
mere  ministerial  act,  over  which  he  could  ex  *  " 

ercise  no  discretion.  ^ 

In  the  case  of  Fergu»r*n  v.  Earl  of  KinnouU  \  who  has  certain  judicial  functions.  shouM  not 
(9  Clark  &  Finnellv's  Rep.,  279).  a  decision  |  subject  him  to  an  action,  in  the  same  nuinner 
in  the  House  of  Loras,  in  1842,  the  Lord  Chan-  as  he  is  liable  to  an  action  for  an  act  berood  hi« 
cellor  said:  "When  a  person  has  an  important  jurisdiction.  The  refusal  to  do  the  mi'nt<erial 
public  duty  to  perform,  he  is  bound  to  perform  j  act  is  as  little  within  the  scope  of  his  fuDciion 

that  duty;  and  if  he  neglecta  or  refuses  so  to  '  —  "   —  —  -  '  *  '    ^.  -^  Jt:-..  -  ■. 

do.  and  an  individual  in  consequence  8U8tain.s 
injury,  that  lays  the  foundation  for  an  ac- 
tion to  recover  damages  by  way  of  compensa- 
tion for  the  injury  he  has  so  sustained."  And 
he  cites  button  v.  Johntton  (I  Term  Rep..  493) 
His  lordship  further  remarks:  "A  party  had 
applied  to  a  justice  of  the  peace  to  take  his 
examination  under  the  statute  of  Elizabeth,  the 
statute  of  hue  and  cry  ;  the  justice  ha<l  refuscil 
to  do  this,  and  the  party  had  in  consequence 
sustained  injury,  l)ecau8e  he  was  deprived  of 
his  right  of  bringing  a  suit  against  the  hun- 
dred m  consequence  of  that  neglect.  It  was 
held,  upon  the  principle  I  have  staled,  that  he 
was  entitled  to  recover  damages  ngainst  the 
justice  for  the  neglect  of  his  public  duty;  he 
having  in  consequence  sustained  a  personal  in- 
jiiry."  (Green  v.  BnekhrhurrJiet,  1  Leon,  323. 
ch.  4.'56.)  He  states  another  case,  of  Stirling 
v.  Turner.  "Stirling  was  a  candidate  for  the 
office  of  bridgemaster;  the  mayor  refused  to 
tiike  a  ix)ll.  in  consequence  of  which  he  brought 
an  action  against  him,  and  it  was  held  that 
that  action  might  be  sustained  to  recover  dam- 
age for  the  injury.    Upon  what  principle? 


as  judge,  as  the  act  where  his  jurii^ictioa  i« 
exceeded.  In  the  act  beyond  his  jansdiciion. 
he  has  ceased  to  be  a  judee." 

And  the  House  of  Ix>rds,  without  a  dissent 
ing  voice,  affirmed,  on  the  above  principkc, 
the  judgment. 

2.  An  officer  is  liable  where  he  does  an  art 
injurious  to  another,  which  is  clearly  not  witli- 
in  his  jurisdiction. 

In  the  case  of  Tracy  et  ol.  v.  .9»f*irf«">'ff  (10 
Peters.  95),  this  court  say:  "  It  would  be  a 
most  dangerous  principle  to  ef^tablish.  tb«: 
the  acts  of  a  ministerial  officer,  when  done  i.i 
good  faith,  however  itijurious  to  private  ri?ht-. 
and  unsupported  by  law.  should  afford  i  » 
ground  for  legal  re<lress.  The  facts  (•(  il.* 
case  under  consideration  will  forcibly-  illu^tnu  • 
this  principle.  The  importers  offer  to  compir 
with  the  law  by  giving  bond  for  the  lawful 
rate  of  duties;  but  the  collector  demand-  a 
bond  in  a  greater  amount  than  the  full  rait* 
of  the  cargo.  The  l)ond  is  not  given,  and  il' 
property  is  lost,  or  its  value  greatly  n.*dui^ 
the  hands  of  the  defendant.  Where  a  min  - 
terial  officer  acta  in  good  faith,  for  an  injur r 
done,  he  is  not  *liable  to  ext  niplar)-  [*7WT 


That  it  was  the  duty  of  the  Lord  Mayor  to  lake  \  damages;  but  he  can  claim  no  further  exemjv 


the  poll;  that  he  neglected  that  duty;  that  the 
party  in  consetiuencc  sustained  injury,  and  it 
was  therefore  held  that  the  action  might  be 
maintami'd." 

In  his  opinion  Lonl  Brougham  says,  page 
796*1  289:  "Courts  of  justice,  ♦that  is,  the 
suiMjrior  courts,  courts  of  general  jurisdiction, 
are  not  answerable,  cither  as  bodies,  or  by  their 
individual  members,  for  acts  done  within  the 
limits  of  their  jurisdiction.  Even  inferior 
courts,  provided  the  law  has  clothed  Ihem  with 
judicial  functions,  are  not  answerable  for  er- 
rors of  judgment:  and  where  they  may  not  act 
ns  judgt'.'i,  but  only  have  n  discretion  confitU'd 
to  them,  an  erroneous  t  xi^rcise  of  that  di^icn- 
tiou,  however  plain  the  mis<'arriage  mav  Ix^.  and 
Ijowcvcr  injurious  its  cons<'<^uences.  tliey  shall 
not  answer  for.  This  follows  from  the  very  nat- 
ure of  the  thing;  it  is  implied  in  the  nature  of 
judicial  authority.  But  where  the  law  neither 
confers  judicial  i>ower,  nor  any  discretion  at 
all,  but  reijuires  certain  things  to  Xie  done, 
every  bo<ly.  whatever  be  its  name,  and  what- 
ever other  functions  of  a  judicial  or  of  a  dis 
cretionarj'  nature  it  may  have,  is  bound  to 
oliey;  and  with  the  exception  of  the  Legisla- 
ture and  its  branches.  ever\'  Ixxiy  is  liable  for 
the  consequences  of  disol)euience." 

Lord  Cotlenham  said:  "  I  feel  much  satisfac 
lion  at  finding  that  this  case  has  been  st)  deep- 
ly cou.sidered  and  so  fully  discussed  by  the 
noble  and  learned  lords  who  have  preceded 
me.  I  concur  in  the  opinions  which  they  have 
slated. " 

Lord  CamplH'll  «aid:  "Where  there  is  amin- 
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lion  where  his  acts  are  clearly  against  law 

In  the  language  of  Lord  Campbell,  atrj** 
cited,  "where  a  judge  does  an  act,  which  a 
clearly  beyond  his  jurisdiction,  he  cea-^es  to  Ui 
a  judge."  And  if  he  cease  to  be  a  iudgp.  ill 
the  immunities  codnected  with  his  omda!  char-' 
acter,  as  relates  to  the  act.  also  cease 

The  Treasurer  of  the  Unitetl  States,  in 
exercise  of  his  discretion,  withhold^  the  salar^ 
of  a  judicial  or  other  officer,  on  the  cruaal 
that  such  officer  has  not  faithfully  disrhai^ed 
his  duties.    Now,  this  is  a  matter  aliout  viiid 
the  treasurer  can  exercise  no  discretion.  He  ih 
therefore,  liable  to  an  action.    And  on  xhx 
principle  any  and  every  officer  nuij  i 
rci^ponstble  for  injuries  done  to  anocbrr. 

3.    That  an  officer  is  liable  where  kt 
willfully,  malicionslv.  and  unjusUj  Id  a 
within  his  jurisdiction,  would  aeetn  lo  v 
from  the  foregoing  considentUooB.    B<C  ■ 
there  is  no  pretense  that  this  actSoo  b  l» 
maintaine<]  on  this  ground.  I  shall  not 
it  farther  than  to  say.  that  the  law  ia 
where  the  facts  are  establiahod. 

The  third  instruction  prayed  br  the 
ant.  and  refused  by  the  court,  »  Mfblkvi 
"If  the  jury,  in  addition  to  the  faol 
supposed  in  the  last  preceding  fonn  of 
lion,  further  find,  from  said  eridence.  that  th 
defendant,  in  rcftisin^  to  credit  plaiatiil 
such  parts  of  the  solicitor's  awards  as 
fused  to  credit  them  with  as  aforcMid, 
from  a  conviction  that  the  solicitor  had  I 
ful  jurisdiction  or  authority  to  audit, 
adjust  the  claims  or  items  of  claims  rxpom 
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ht  awarded  the  several  sums  of  money,  consti- 
tuting the  sum  of  what  defeiulant  rofuseii  to 
cralii  theax  with  as  aforesud,  and  from  a  con- 
vlcUoQ  lluit  h  was,  therefore,  his  ofOdal  duty 
to  refuse  to  credit  them  with  so  much  of  the 
auKHiiit  awarded  by  the  solicitor  aa  aforesaid ; 
and  if  plafntHTs  suffered  no  opfyression,  injury, 
or 'inmairn,  frrun  such  refusjil  of  the  defendant, 
but  the  ineouveoience  necessarily  resulting 
thereupon,  then  be  is  not  liable  to  plaintiffs  in 
this  art;,  n  for  such  refuwd." 

This  ill  St  met  ion.  as  the  cue  preceding  it, 
tests  the  lialjilitr  of  the  ddFendant  upon  the  in- 
tention with  which  the  act  was  done ;  and  con- 
sequently, however  injurious  it  mi>rlit  have 
beai  to  the  plaintiffs,  if  done  with  n.  fxm<i  fid*- 
intent,  they  are  without  remedy.  This  princi 
pie  has  been  examined  under  the  preceding  in- 
struction, and  nothing  further  need  here  be 
said,  than  that  this  court,  in  the  mrtndamva  case 
above  cited,  held  that  the  act  referred  to  in 
this  inatruction  was  ministerial;  that  the  de- 
fendant had  no  discretion  over  it,  but  was 
bound  to  enter  the  credit  under  the  act  of  Oon- 
gr<  «s.  Ami  for  not  doingso,  tlM^  lield  bewas 
iiaUe  to  an  action. 

Tto  foartb  instmctfon  refused  wm,  **1liat  the 
(itfendanf  is  not  liable  in  this  action  for  any  of 
his  said  acts  in  the  premises,  if,  in  addition  to 
the  facte  supposed  tn  the  two  last  preceding 
798*]  forms  of  *inst ruction,  the  jury  believe, 
from  the  whole  evidence,  that  he  acted  in  the 
premlaee  with  the  bona  fide  intention  to  per- 
form duly  the  duties  of  his  office,  and  witliout 
malice  or  inteuiion  to  injure  and  oppress  the 
piainttirs." 

The  record  shows  do  evidence  of  malice 
aniast  the  defendant  below.  Uis  liability  on 
orawr  grounds  has  been  already  discossed. 

The  third  and  last  bill  of  exceptions  was. 
"  the  plainiitlH,  further  to  support  the  issues  on 
ibair  |Mrt,  above  joined,  produced  and  offered 
f-ridencc  to  prove  their  S7>ecial  expenses,  losses, 
otc..  in  con<«eciVience  of  the  defendant's  acts  in 
llw  premises,  to  wit.  such  expenses  and  losses 
as  are  set  out  in  the  papers  annexed,  marked 
A.  B.  C,  D.  (copied  in  pages  683-688);  and 
\\^:t  ihfir  expenses  and  lost»es  in  the  form  of 
hank  discounts,  paid  bj  Stockton  and  Stokes,  on 
postofBce  aoo^Jlances.  and  interest  paid  by 
them  on  monev  horrrivrni  from  Mav  80th.  1835, 
to  Nov.  9th,  1886,  amounting  to  $9,749.14,  a 
partlcvilftr  aoootint  whereof  fbelng  the  same  as 
fj,  lir.rTim'nT  nnnexed  to  the  solicitor's  re- 
port above  given  in  evidence  by  plaintiffs)  they 
produced,  as  talcai  fnm  the  boobs  of  Stockton 
anil  55toke«,  and  proved  xhni  all  the  original  en- 
tries in  the  said  account  were  in  the  hand- 
writfog  of  one  A.  Matter,  at  that  time  the 
clrrk  who  kept  the  said  books,  and  has  since 
dec4at>ed:  and  further  evidence  to  prove  that 
^^tockton  and  Stokes  were  in  good  credit  up  to 
May,  18^5,  when  said  suspensions  were  made 
by  order  of  the  defendant,  and  that  their  credit 
was  afterwards  destroyed  in  consequence  of 
•iich  empension.«."'  To  the  admission  of  which 
tvideiice  defendant  objected,  but  the  court 
overruled  the  ohjection.  This  objection  goes 
to  the  entire  evidence  in  the  case.  And  al- 
thouj?)}  a  part  of  that  evidence  thus  objected  to 


overruled.  This  point  has  been  so  often  de- 
cider.,  and  is,  in  itself,  so  evident,  that  I  sliall 
not  cite  any  authority.  The  oil)iection,  to  pre- 
vail, must  always  be  limited  to  that  part  of  the 
evidence  offere<i,  which  is  incompetent. 

Does  the  mamiamns  suit  bur  this  action?  My 
brethren  think  it  does;  in  my  opinion  it  does, 
not. 

There  is  no  plea  in  bar.  and  how  the  proceed'- 
ings  by  mandama  ean  oonstitnte  a  bar.  witb^- 
out  being  pleaded,  T  am  at  a  V  sx  rn  determine.  It 
is  true,  those  proceedings  were  ^ivcn  in  evi' 
dence  by  the  plaintiffa,  to  show  what  expense 
they  had  incurred,  in  prosecutinp-  that  suit,  for 
the  balance  of  the  award,  which  should  Imve 
been  credited  promptly  bjtheFMtinaBter>Qen- 
cral.  But  bow  can  thu  constitute  a  bar  to  ibis 
action? 

What  was  the  object  of  the  mandamnx?  Not 

to  recover  money,  hwt  to  obtain  an  order  from 
the  cx)urt  directini,'  the  Poetmaster-Gleneral  to 
enter  a  credit  to  the  plaintiffs  for  the  balance 
of  the  awani.  on  the  books  of  the  department. 
And  such  an  order  was  made  by  Uie  court, 
*in  pursuance  of  which  the  credit  was  [*799 
given.  The  Act  of  the  3d  of  July,  ltt86.  re- 
ferred the  claims  of  the  plaintiffs,  ag^nst  the 
Postottice  Department,  to  the  solicitor  of  the 
Treasury,  who  was  authorized  to  make  Ibem 
"  such  allowances  therefor  a.n,  upon  a  full  ex- 
amination of  all  the  evidence,  may  seem  right 
according  to  the  principles  of  eqaitv;  and 
that  the  Postmaster-General  be,  and  lie  fa  here- 
by lir  rTi  1  tn  (Tf  rlit  the  plaintiffs  with  what- 
ever sum  or  suuii^  of  money,  if  any,  the  said 
solicitor  shall  so  deddeto be  dueto them,  &c." 
The  solicitor  reported  in  favor  of  the  plaintiffs 
$161,568.89.  ah  the  amount  of  principHl  and 
interest  due  to  them  by  the  department.  Of 
this  Rum  5:122,101.46  werr  m  diied  to  the 
plaintiffs  on  the  books  of  the  department.  But 
the  Postmaster  Genml  lefusea  to  credit  the 
balance,  and  for  this  cause  tlw  HMfMliiiitttf  was 
brought. 

Could  the  mandamus  have  l>een  plead e(i  in 
bar  of  the  present  action?  The  objects  of  the 
two  suits  are  entirely  distinct.  By  the  mandu- 
mus  a  credit  for  the  full  amount  of  the  sum 
awarded  to  the  plaintiffs  was  sought.  By  the 
present  action  ibe  plaintiffs  seek  to  recover 
damages  sustained  by  them,  in  their  business 
as  contractors  for  the  transportation  of  the 
mail,  by  reason  of  the  snspenmon  of  more  than 
$120,0€<)  which  they  had  earned  and  which  had 
been  allowed  and  credited  to  them  by  the  pred- 
eoesBor  of  the  defendant;  but  which  the  de- 
fendant had  recharged  HL';iiiri^f  thfm  And  also 
for  the  refusal  to  credit  $89,000  of  the  award,as 
the  law  required. 

Notwithstanding  thiasu.spen^inn  nnd  refusal, 
the  plaintiffs  allege  that  they  were  required 
rigidly  to  perform  their  contracts  with  the  de- 
partment, which  they  did  at  a  preat  expense 
and  Hucriflce ;  and  that  in  the  prosecution  of 
their  rights,  ttiey  were  subjected  to  ^reat  ez- 
p<'nse  in  employing  counsel,  los.«i  of  time,  (fee. 
Tills  is  the  foundation  of  the  present  action. 
And  it  is  only  necessary  to  state  it  to  show  that 
the  mandamus,  if  pleaded,  could  have  been  no 
bar.    The  two  actions  arc  distinct  in  their 


should  have  been  overnilefi,  if  specially  object-  \  character  and  objects,  and  also  in  the  evidence 
cd  to;  yet  as  the  exception  extended  to  other  {  on  which  thej  rest.   Interest  was  allowed  to 


cfldeiice  clearij  adnuaslble,  it  was  properly 

8. 


the  plaintifEs      the  sums  of  money  witlibeld 
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from  them  by  the  depnrlment;  but  no  allow- 
ance was  made  by  the  solicitor  to  the  plaintiffs 
for  the  consequential  damages  sustained  by 
ihem  in  the  premises.  The  evidence  acted 
\\]wn  by  the  solicitor,  a&  slated  in  document 
52.  was  before  the  jury,  but  the  plaintiffs  could 
claim  no  item  which  had  lx;en  allowed  by  the 
solicitor.    The  sums  allowed  bv  the  solicitor 


as  it  procured  a  credit  to  be  entered  for  ilio 
amount  of  the  award.  But  the  solicitor  wtt 
not,  by  the  act  of  Conjpws,  authorizi-d  to  in- 
quire, and  he  did  not  inquire  into  any  conse- 
quential damages  suffered  by  the  plaintiffs. 
l)eyond  the  interest  on  the  sums  suspended. 
And  the  present  action  is  brought  for  the  con 
sequential  injuries  sustained  by  the  plaintiffs. 


had  been   credited  to  the  olaintiffs.    Those  |  under  the  peculiar  circumstances  of  the  ca^e. 


sums,  therefore,  constituted  no  part  of  the 
l)resent  case.  Still  the  document  was  proper 
evidence  to  prove  the  award  of  the  solicitor,  as 
a  part  of  the  proceedings  in  the  mandamintc&fie. 
Indeed,  the  record  in  that  case  was  properly 
received  as  evidence  to  show  the  delays  and 
expenses  to  which  the  plaintiffs  were  subjected 
by  the  acts  of  the  defendant. 

It  is  said  that  in  an  action  against  the  Post- 
master-General, the  sum  awarded  might  have 
been  recovered,  and  also  the  damages  claimed 
800*]  *in  this  action,  if  such  damages  con- 
stitute a  legal  right  of  action.  And  from  this 
an  argument  is  drawn  in  support  of  the  posi- 
tion, that  the  mundamu«  suit  bars  the  present 
action.  The  force  of  this  argument  is  not  per- 
ceived. For  if  the  damacis  as  above  stateti 
coUid  have  been  recovered  by  an  action  against 
the  I'ostniaster  General,  it  does  not  follow  that 
the  same  damages  were  recoverable  by  the 
luandamm.  In  fact  no  damages  were  recover- 
ed by  the  mandamut  suit.  It  is  true  that  that 
proceeding  would  bar  an  action  on  the  award, 


From  this  view  it  must  be  ap{>aa'nt  that  the 
inandamut  suit,  if  technically  pleaded,  could  ' 
be  no  bar  to  this  action.  The  ni.Mory  of  judi- 
cial proceedings,  it  is  confidently  believed.  ' 
affords  no  si  mi  liar  bar  to  this,  whfch  has  liecn 
sustained.  Nor  does  the  award  constitute  a  bar. 
for  the  reason  that  the  arbitrator  did  not  aik>«, 
nor  was  he  authorized  by  the  law  to  allow,  a 
single  item  which  is  claimed  in  the  prc^eo: 
action.  All  the  items  allowed  by  the  arbitrator 
were  Ixifore  the  jury,  as  they  could  not  be 
separated  from  the  proceedings  in  the  nuiada 
mn»  case;  but  all  those  items  were  shown  to 
have  been  credited  to  the  plaintiffs,  and.  ihen-- 
fore,  the  plaintiffs  could  not  insist  that  \\\o«< 
items  should  be  any  ground  of  recovery  in  tlin^ 
action.  To  say.  therefore. that  the  evident^  in 
this  action,  on  which  the  verdict  was  rendeml. 
is  the  same  as  that  in  the  mandttmu*  suit.  is.  is 
my  judgment,  wholly  unsustaincd  by  the  facU 
in  the  case. 

/  think  the  judgment  of  the  Cirruit  Qftrt 
t/tould  f»e  affirmed. 


The  Unitkd  States  ) 


H.  H.  Gear. 


Mr.  JxtMiee  McLean  : 

I  di.ssent  from  the  (»pininu  of  the  court. 

The  question  certified,  in  my  judgment, 
should  be  answered  in  the  afflrmaUve. 

That  it  was  the  intention  of  Congi'ess  to  sell, 
at  public  sale,  the  land  in  question,  is  cleat,  if 
that  intention  is  to  be  ascertained  by  their  own 
language.  In  the  4th  section  of  the  Act  of 
2e'.hof  June,  it  is  provitlod,  "that  the 

President  shall  be  authorized,  as  soon  as  the 
surveys  .'<hall  have  l>ecu  completed,  to  cause  to 
Ih'  offered  for  sale,  in  the  manner  prescribed  by 
801*J  law.  all  the  lands  lying  in  said  *lanil 
district.''  at  the  land  offices  in  th(.'  ifspeciive 
districts  in  which  the  land  so  offend  is  em- 
braced, reserving  only  section  10  in  each  town- 
ship, the  tract  reserved  for  the  village  of  Gale- 
na, such  other  tracts  as  have  been  grunted  to 
individuals  and  the  State  of  Illinois,  and  such 
reservations  as  the  President  shall  deem  neces- 
sary to  retain  for  military  posts,  any  law  of 
Congress  heretofore  existing  to  the  contrary 
notwithstanding." 

The  land  lies  in  one  of  the  land  districts 
above  referred  to,  and  is  not  within  any  one  of 
the  reservations  named  in  the  section.  This 
being  admitted,  is  there  any  ground  to  doubt 
that  Congress  authorized  the  President  to  sell 
all  lands  covered  by  the  section  and  not  re 
served  in  it.  They  have  said  so  expressly.  The 
language  of  the  section  is  so  clear  as  to  admit 
of  no  other  construction.    And  it  would  seem 
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to  me  that  such  must  be  our  judgmeot.  unle« 
we  can  judicially  say.  that  when  Consn** 
speak  in  the  authoritative  language  of  law.  ilte> 
do  not  mean  what  they  say.  Such  a  deci^ma 
would  constitute  a  new  rule  for  the  coa»trui 
tion  of  statutes. 

It  is  said  that  the  land  occupied  br  tiir<i«^ 
fendant  was  reserved  hy  the  5lh  section  of  \ht 
Act  of  the  3d  of  March.  1807.    This  i-^  adrtui 
led.    But  the  question  is.  whether  it  wsh  n 
served  by  the  Act  of  1«34.    The  5tii  se<ciia:> 
al)0ve  refera-d  to  provides  '  that  ibe  srrml 
lead  mines  in  the  Indiana  territory.  to^reUirr 
with  as  many  sections  contiguous  ro  each  ai 
shall  be  deemed  necessary  by  the  Prfsident  of 
the   Unitetl  Slale-s,  shall  be  reser>'ed  for  lit* 
future  disposal  of  the  United  Stales*:  and  mf 
gnint  which  may  hereafter  l>e  made  for  a  indR 
of  land  containing  a  lead  mine  w  hich  had  faMv' 
discovered  previous  to  the  purchaae  of  mmH 
tract  from  the  Unileii  States,  shall  be  ooaaite| 
ed  fraudulent  and  null."    Now.  the  tnctw! 
question  had  on  it  a  lead  mine.  and. being  tbei 
within  the  Iiwliaiia  territory,  of  course, 
within  the  rescrvaiittn  just  cited.  But 
reservation  was  made  only  "  for  :he  tature 
posalof  the  United  States.    And  the  Act  of 
d<K's  authorize  the  President  to  tli.-'|x.>s«.'  of 
and  all  other  tracts  in  the  districts  naiaoil 
.specially  reser\*ed  in  that  AcL  This 
then,  by  consequence,  rcpoUs  the  Ad  of  i?^*. 
In  this  res{.iect  the  acts  are  repugnant, 
euniiot  stand  together.    The  tlnrt  act 
the  land  for  the  future  disposal  of 
Slates,  and  the  last  act  dispodos  of  II 
President  is,  undoubtciily.  bt>uiid 


Umtkd  States  v.  Gear, 
appendix. 
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mi.'winable  time,  after  the  surveys  were  execu- 
ted, to  issue  his  proclamation  ouering  for  sale, 
at  public  auction,  the  lands  in  the  above  dis- 
Uicti.  And  after  such  sales  all  the  lands  not 
soki  or  reserved  were  open  for  entry  as  the  law 
provides.  A  failure  of  the  President  to  cxe 
cutf  a  duty  enjoined  by  law  cannot  affect  any 
individual  right  involved  in  this  case. 

It  is  not  doubted  that  if  no  other  consequence 
n-sulted  from  the  above  construction  of  the 
Act  of  1834,  llian  the  mere  authority  of  the 
Pn-sidcnt  to  sell  the  land,  there  would  have 
bwn  little  or  no  diversity  of  opinion  on  the 
4uliject:  but  a  pre-emptive  right  in  tlie  defond- 
802*J  ant  *mav  follow  such  a  construction, 
and  thus  creates  tlie  ditliculty  in  the  case.  But 
wbeu  the  law  is  clear  we  should  follow  it  with- 
out regard  to  consequences. 

Id  my  judgment  the  pre  emptive  right  of  the 
defendant,  if  he  shall  bring  himself  within  the 
lavr.ij}  as  clear  as  that  the  President  was  author- 
im]  to  wll  the  land. 

By  the  1  St  section  of  the  Act  of  29th  May. 
ISW,  it  is  provided  "that  every  settler  or  occu- 
pHDt  of  the  public  lands  prior  to  the  passage  of 
this  act.  who  is  now  in  possession,  and  culti- 
rat«d  any  part  ihereof  in  the  year  1829.shall  bo, 
and  he  is  hereby  authorized  to  enter  with  the 
rfiqster  of  the  land  office  for  the  district  in 
which  such  lands  may  lie.  by  legal  subdivisions, 
toy  number  of  acres,  not  more  than  one  hun- 
dn.iT  and  sixty,  or  a  quarter  section,  to  include 
bu  improvement,  upon  paying  to  the  United 
Slates  the  then  minimum  price  of  said  land: 
Pm^ided,  however,  that  no  entry  or  sale  of  any 
land  shall  be  made,  under  the  provisions  of 
this  act,  which  shall  have  been  reserved  for  the 
UBT  of  the  United  States."  &c. 

By  the  Act  of  the  19th  of  June.  1834,  every 
Mttfer  prior  to  the  passage  of  that  act,  then  in 
posscMion.  and  who  cultivated  any  part  of  the 
land  in  1833.  was  declaretl  to  be  entitled  to  the 
benefit  of  the  Act  of  1830,  which  act  was  con- 
tinued in  force  two  years.  And  by  the  Act  of 
the  22d  of  June,  1838.  it  is  provided,  that  every 
actual  settler  of  the  public  lands  being  the 
hmi  of  a  family,  or  over  twenty -one  years  of 
age,  who  w:is  in  pos,s<  .ssion  and  a  housekwper 
impersonal  residence  thereon  at  the  time  of  the 
pMaase  of  this  act,  and  for  four  months  next 
preceaing.  shall  be  entitled  to  all  the  bencHts 
and  privileges  of  the  above  Act  of  the  29th 
M»v,  1830,  An<l  that  act  was  declared  to  be 
hi  force  two  years.  In  the  same  section  it  was 
declaied  that' said  right  should  not  extend  "to 
■By  land  specially  occupied  or  reserved  for 
town  lofai,  or  other  purposes,  by  authority  of 
the  United  States." 

As  the  Pn-  emption  Act  of  the  19th  of  June, 
pa.ssed  seven  days  before  the  act  which 
inthorize<I  the  Presi(lent  to  sell  the  land  in 
nuwtion,  and  as,  prior  to  this  latter  act.  the 

nd  was  rewrved  from  sale  by  the  Acts  of 
iMiftnd  1830.  the  pre-emption  right  may  not 
have  attache<l  to  the  residence  of  the  defend- 
aat.  But  if  this  be  admitted,  the  Act  of  1807 
having  been  repealed,  as  at>ove  shown,  bv  the 
4tb  lection  of  tlve  Act  of  the  26th  of  June, 
1834.  there  seems  to  mc  to  be  no  doubt  that 
tbe  pre-emption  right  did  attach  under  the  law 
oC  1888.  After  the  land  wa-s  autlM>ri/.ed  to  Ik- 
•old,  it  could  no  longer  In;  considered  as  rc- 
Mrved  from  sale  by  the  Act  of  1807;  and  the 
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Act  of  1838  only  excepted,  from  the  right  of 
pre-emption,  such  tracts  an  were  at  that  time 
reserved  by  the  authority  of  the  United  States. 
In  this  view,  then,  it  would  seem  the  right  of 
pre-emption  is  in  the  defendant,  if  he  were  a 
resident  on  the  land  within  the  provisions  of 
the  Act  of  1838. 

It  is  said  the  law  authorizing  the  sale  of  these 
lands  and  the  pre  emption  *law8,  Iwing  [*803 
all  on  the  stime  subject,  must  Ix?  taken  together, 
and  so  construed  as  to  effectuate  the  intention 
of  Congress.  This  is  admitted.  But  does  this 
rule  of  construction  authorize  the  court  to  say, 
that  where  a  sul)se(}uent  law  is  repu^ant  to  a 
prior  one  they  may  both  stand,  it  is  impo«^i- 
bleto  give  eliecl  to  both,  a.s  they  are  inconsist- 
ent. The  truth  of  this  is  forcibly  illustrated 
by  the  acts  in  question.  By  the  4th  section  of 
the  Act  of  1807,  the  lead  mines  are  reserved 
for  the  future  disposal  of  the  United  States. 
By  the  4th  section  of  the  Act  of  1834,  these 
with  all  otlier  lands,  not  specially  reserved  in 
that  section,  are  authorized  to  be  sold.  It  is 
true  the  lead  mines  are  not  named  in  the  sec- 
tion as  authorized  to  be  sold,  but  they  are  not 
reserved  from  sale  by  it,  and  the  authority  to 
sell  all  other  lands  not  reserved  in  the  section 
necessarily  includes  them.  Now,  how  are  these 
two  laws  to  stand  together?  The  one  reserves 
the  lands  for  the  future  disposal  of  Congress, 
and  the  other  disposes  of  them.  Can  effec  t  be 
given  to  both  of  these  laws?  Can  we  say  that 
this  repugnancy  does  not  necessarily  repeal  the 
Act  oi  1807?  A  negative  answer  to  this  in- 
quiry would  add,  as  I  think,  a  now  principle 
to  the  construction  of  statutes.  Instead  of 
following  the  rule  on  this  subject,  which  is  ob- 
vious, sensible  and  just,  we  should  involve 
ourselves  in  the  mysteries  and  uncertainties  of 
the  alchemist. 

It  is  said  Congress  did  not  intend  to  dispose 
of  the  lead  mines  and  the  lands  adjacent  there- 
to by  the  act  in  question.  To  (his  I  answer, 
that  I  have  no  oUier  mode  of  ascertaining  the 
intention  of  Congress  except  by  the  plain  and 
unequivocal  language  which  they  have  used  in 
the  solemn  form  of  law.  Whether  the  lead  mines 
were  valuable  or  not.  is  not  a  matter  of  any  im- 
portance in  reganl  to  a  right  construction  of 
tlie  act.  We  cannot  go  out  of  the  law  to  ascer- 
tain what  is  meant  by  it.  If  it  were  proper  to 
investigate  the  policy  of  rifserving  lead  mines, 
will  springs,  and  mill  seats,  for  the?  benetlt  of 
the  United  States,  it  would  not  Ix*  difflcult  to 
show  that  they  had  not  Ix'en  a  source  of  reve- 
nue to  the  United  Statw.  In  mast  instances, 
it  is  believed,  if  not  in  all,  the  extMMises  of  su- 
perintendencies  have  absorbed  the  protita 

The  case  of  IJrown  et  ux.  v.  Iluuf  et  al.,  de- 
cided at  the  present  term,  hns  a  strong  bearing 
upon  the  principles  involved  in  this  case. 

It  is  contende<l  that  the  main  p<^>int  in  this 
case  was  decided  in  Wilcox  v,  Jarkmn  (13  Pe- 
ters. .VK)).  In  my  judgment,  that  decision  has 
no  bearing  on  the  present  (jueslion.  Beaubean 
in  that  ciise  set  up  a  pre  emption  right  to  the 
tract  of  land  in  controversy,  having  obtained 
from  the  register  and  receiver  of  the  proper 
land  office  a  certificate  sanctioning  his  right. 
But  the  government  showed  that  the  land  nad 
been  reserved  for  a  inilitarj'  post  in  1804,  and 
was  occupied  as  such  until,  in  1812,  iluringthe 
late  war,  the  fori  was  taken  by  the  enemy  and 
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the  troopi  were  nuMsacred.   It  was  nH>ocupied 

in  1816,  and  from  that  time  the  government 
804*]  continued  to  occupy  it  *for  a  mililary 
post,  88  a  trading  establialunent  with  the  Indi- 
ans, and  also  for  a  jight-house,  nrhicb  had  been 
built  u])()ti  the  ground  at  an  expenditure  of 
fire  thousand  dollars.  This  ponession  was 
rontinued  by  the  government  lip  to  the  time 
the  pre-emption  was  claimed.  But  in  addition 
to  these  facts,  the  ith  section  of  the  Act  of 
1834  specially  reserved  from  sale  mch  places 
"as  the  President  bhull  deem  uecessary  for 
militaiy  posta."  So  Uiat  here  was  not  only 


have  DO  elfect  upon  the  Pie-emptfoii  Act  which 

was  passed  on  the  19th  of  rhr  -^amr  mnnth.  ivas 
not  in  the  cai««,  was  unautiiorized,  and 
wholly  unsustainable.    It  was  not  in  the  c&k, 
bccmisc  the  4tb  -;f  f'fif)n  of  the  Act  of  \hc-  2*V'i. 
did  reserve  the  land.    No  court  can  tltliUr 
ately  say  that  an  act,  which  is  wholly  repuje 
nant  to  a  preceding  act.  does  not  repeal  it. 
And  it  can  be  of  no  importance  whether  the 
pffeoedUlft  act  bad  been  passed  icven  dayi  or 
seven  yeavs  before  the  last  act;  the  eflea  is  the 
same. 

♦There  can  be  no  doubt  that  when  a  [*806 


an  express  reservation  of  the  land  from  sale,  ,  tract  of  land  is  appropriated  for  a  military  pott, 

iu  the  above  section,  but  a  reservation  in  fact  —  '  *  -*  '  

was  sbown  of  more  than  thirty  years,  and 
a  continued  possession  by  the  guvenunent. 

Now,  is  there  any  similarity,  as  to  tiie  legal 
!)oint.s,  in  tbe  two  t  asos  ?    I  can  see  none.  It 


or  for  anv  other  permanent  object,  it  beoooMS 
separatftl  from  the  mass  of  tbe  public  land.', 
and  need  not  bespecially  reserved  in  the  Pren- 
dent's  pToelaniatKni  for  the  sale  of  lands  hi  the 

sjinu'  district.    And  the   illustration  of  Mr. 


IS  true  that  Mr.  JutUce  Barbour  says:  "  We  do  .  JxuUu  Barbotir  shows  bis  meaning.    "  Tbitt. 


not  consider  this  law  (the  Act  of  SOth  June, 

1834)  applying  at  all  to  the  case.  Tliat  has 
relation  to  a  sale  of  lands  in  the  manner  pre 


in  the  Act  of  Mth  June.  1884,"  he  says,  ''there 

is  expressly  reserved  frnni  '^•il.'  thf  land  granted 
to  individuals  and  the  State  of  lilioois."   "  If 


scribed  by  general  law  at  public  auction,  whilst ;  sudi  lands  were  sold."  says  the  Judge,  "  eould 

tlie  claim  tn  the  land  in  question  is  founded  '  the  purchasrre  hold  themt  Certainl; 


Certainly  ilitv 

could  not.  Having  been  previously  grautfcd 
by  the  United  Slates,  tbe  second  itrant  would 

Ik'  void." 

But  what  is  the  case  now  under  considera- 
tion ?   There  was  no  appropriation  of  the  Ind 

mines,  of  a  pernifincnt  character,  which  «ef^- 
rated  Ibem  from  the  mass  of  the  public  l.n.n 


on  a  right  of  pre-emptiou,  and  governed  hy 
dilferent  laws.  Tbe  very  Act  of  the  19ih  of 
June,  1834,  under  '^bicb  tbis  claim  is  made, 
was  passed  but  one  week  l)efure  the  one  of 
whidb  we  are  now  speaking;  thus  showing  that 
the  provisions  of  the  one  were  not  iiit(  iKb-d  to 
have  any  effect  upon  the  subject  uuiuer  on 

which  the  other  opeiMed.  But  we  go  further,  I  They  were  reserved  for  the  future  di*pi^l 
and  say,  that  whensoever  ft  truer  of  bind  shall  by  the  United  8tat»5."  And.  as  has  Urn 
have  been  ouce  legally  appropriiited  to  any  shown,  the  Act  of  the  2tiih  June,  1884,  authnr- 
purpose.  from  that  moment  the  land  approprj  izcd  the  President  to  sell  them.  This,  thtii. 
atetl  becomes  severed  from  the  mass  of  public  ,  if  there  be  any  meaning  in  laneuaec,  was  a  difr- 
lands;  and  that  no  sulraequent  law,  or  procia- !  posal  of  them  within  tbe  Act  of  1807,  by  wbidi 
matiou,  or  sale,  would  be  construed  to  embrace  thev  were  reserved. 

it,  or  to  operate  upon  it;  although  no  reserva- .  fhcre  seems  to  be  an  impression  that  ptt- 
Uoii  were  made  of  It."  I  emption  righu  are  without  merit,  and  that  tlK 

Hut  one  of  the  points  above  stated  was  ncc-  ;  acts  under  which  th^  arise  should  rKcivt-  a 
essary  to  a  decision  of  the  case.  The  tract  in  i  strict  construction,  (n  my  judgment,  the  itct« 
question  was  reserved  for  a  military  post; and  I  granting  these  rights  are  remedial  hi  their 


such  reserves,  by  Tlu  Fcr  tion  of  the  Act  of 
26lh  June,  1834,  were  excepted  from  the  lands 
to  be  sold.  Kow,  the  reservation  was  fully 
]irfivc  d  by  the  evidence,  and  that,  under  the 
above  seciion,  ended  the  controversy.  The  re- 
mark that  the  above  act  had  no  application  to 
the  case,  wns  cnrrcct  in  the  sense  only  that  it 
bad  no  application  to  affect  injuriously  the  title 
of  tbe  government ;  and  that,  It  is  presumed,  was 
the  sense  in  which  it  was  used  by  the  judge, 
it  is  strictly  true,  as  stated,  that  tbe  pre-cmp- 
tlen  right  set  up  was  assumed  to  be  derived 
under  a  different  law.  But  the  statement  that 
the  above  Act  of  26lh  of  June,  1834,  could 
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nature  aru'i  pnln  v,  and  should  be  sfi  construed 
as  to  effectuate  the  intention  of  Congras*.  It 
Is  a  right  arising  under  the  statute,  and  mu$:  . 
of  course,  he  bmnght  within  it.  But  the  ftui 
cy  of  tiie  statute  was  a  benign  oue,  and  U 
founded  upon  a  meritorious  consideMiioEL 
That  IcLnslfition  which  tend.>^  t/v  make  e^irr. 
citizen  a  freeholder  cannot  be  uuwiae  or  m- 
politic 

This  opinion  Las  been  submitted  to  J/r. 
Ju&ticc  Story,  and ifr.  Jtutiee  Mt  Ki.M.tY, 
have  authorized  me  to  say  that  it  coincwk* 
with  their  own  views  on  the  subject. 
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PKOCKKJ>L\(;S  OF  COl  IiT 


HAD  UIH>R  THB 


JJEATH  OF  JUDGE  STOKY. 


At  tlu-  openinc  nf  thr  rrmrt  tin's  nidrnin^f. 
Mr.  Mason,  the  Attorney -General  of  the  United 
Btates.  addressed  the  court  u  follows: 

"  May  it  please  your  honors: 

"  Since  your  last  term,  the  senior  Associate 
Justice  of  this  court  has  departed  this  life. 
At  n  meeting  of  the  ni(  mbors  of  tlio  Imr  tmd 
otlicers  of  the  court,  hehi  on  yc^tiTdHV,  resf)hi- 
lions  were  adopted  expressive  of  their  venera- 
tion for  the  memory  of  tlit-  diceased,  and  of 
their  sense  of  the  loss  which  has  been  sustained 
by  the  court,  the  profession,  and  the  country. 
They  have  done  me  the  honor  to  impose  on  me 
the  melancholy  task  of  communicating  their 
proceedings  to  the  bench. 

"I  am  but  loo  seusible  of  the  di^iidvAiitages 
under  which  T  labor,  In  acquitting  myself  in 
this  prosence  of  the  i]iit\  thus  confided  to  me. 
I  had  not  the  advantage  of  any  intimate  per- 
sonal acquaintance  With  Mr,  JviHte  Story. 
But  lie  was  known  to  me,  ns  to  every  love  r  of 
an  enlightened  jurisprudence,  and  to  every  ad- 
mirer of  learning  and  purity  in  our  magistracy, 
tbioui^tlie  fanin  which  he  bad  honornfily  won, 
and  the  light  wliuh  be  had  thcU  on  all  the 
various  su])ject8  of  professional  learning,  in  his 
opinions  (itliv(rc<l  from  tba*  Iduh.flndtbe 
works  which  he  published  to  the  world. 

♦*At  the  early  age  of  thiity  two  years,  he 
wn<'  nppf)inted  nn  Associate  Justice  of  this 
court.  lu  thirty-four  years  of  fervice  in  his 
high  office,  he  acquitted  himself  of  all  his  re- 
sponsible duties  with  a  dignity,  integrity,  and 
learning,  which  proved  him  worthy  of  tiiis  ex- 
alted judicial  tribunal. 

"  Ue  gave  to  the  profession  an  example  of 
successful  industry  above  all  price.  It  is 
wonderful  that  he  should  have  accomplished 
80  much;  unfailing  in  bis  attendance  here, 
participating  largely  in  all  the  learned  labors 
which  bear  so  ojiprc'^sivcly  on  thi.s  court,  (  on- 
stant  in  the  discharge  of  his  judicial  duties  in 
one  of  the  most  important  circuits  in  the  Union, 
he  found  time  to  in  truct.  rp  a  profcFfnr.  large 
classes  for  manv  successive  years,  and  to  pre- 
pare and  publish  a  greater  number  of  learned 
I(  iral  works  than  any  other  author.  Yet, 
in  the  midst  of  the  severe  and  incessant 
studies  which  could  alone  produce  such  results, 
he  was  devoted  to  the  enchanting  delights  of 
elegant  literuiuro,  and  was  distineuisbed  for 
his  happy  and  cheerful  domestic  life,  and  hi» 
spirited  social  intercourse. 

The  learning  which  he  displayed  as  a  juri.'-t 
and  author  extended  his  fame  to  every  country 
where  an  enlightened  jurisprudence  prevails; 
and  the  amiable  and  Christian  cbarscter  of  the 
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man  has  fllfd  the  whole  community  with 

grief  at  his  death. 
'*  But  your  honors,  with  whom  he  associated 

for  a  period  fo  far  I  cvond  what  falls  to  the  lot 
of  u)Oi>t  of  iho^^e  who  reach  this  ck valid  dis- 
tinction, can  best  appreciate  his  character  as  a 
judge,  and  his  vhtn<'f  »f  n  mfln.  and  will  con- 
firm the  ttstimctiy  of  ihe  gt  utkmen  whose  pra 
ctcdings  I  now  have  th«  honor  to  prefcnt." 

At  a  mcetinp  of  the  members  of  the  bar  and 
officers  of  the  Suprtme  Court  of  the  Uniitd 
Slates,  at  the  court  room  in  the  CapiJol.  ( n  the 
8d  day  of  December,  A.  D.  1H5.  David  B. 
Odgen.  £(^q.,  was  appointed  chairman,  and  tbe 
II(  n.  George  M.  liihb.  ^(  (■retary. 

The  Hon.  «oiin  Davis,  the  Bon.  George 
Evans,  and  the  Hon.  H.  C.  Wintbrop  were  ap- 
pointed a  coiTsn  ttee  to  prepart  rt  ^olutif  ns  <x 
pressive  of  IbeKntimenls  and  feelings  of  Ui« 
meeting  on  the  mefancholy  event  cf  ine  tereal 

(leatb  of  ihv  IIou.  Jt-M  jih  Stoiy.  cne  <  f  'be 
Associate  Justices  of  the  Supreme  Court  of  ihe 
United  States. 

Wbcrenpon  Mr.  Davi.e,  in  behalf  of  the  rem 
mittee  to  appointed,  pieirtnlcd  the  foUovin^ 
preamble  and  resolutions,  whkh  were  miBtti- 
mously  adopted  Vy  the  mtf  lirr: 

"  Since  the  last  uncuaUefsitn  ofiLc  t^iipi»ir.t 
Court  of  the  "United  Stales,  one  of  it.*  most  di* 
tinguit-lud  inin  htrs  hiis  fa!l<  n  ■^■'^1•nl  to  the 
lot  of  humanity.  The  (Mrihly  t  ainr  of  Ibst 
able  and  faiiuliii  judge,  Jo?eph  Story,  of  "hU- 
f'schufetts,  has  teiminatcd.  and  mist  that 
his  exi  lted  viili.cf  ^ill  fteure  resi  to  hisfpirii 
amorg  these  who  are  made  perfect. 

"  Tlie  bar  has  been  denrived  of  one  of  ji» 
brijjhtest  ornaments,  and  tnc  ben<4i  of  one  Cff 
its  uir.sf  Itarncd  and  illustihiis  nurr.Ur>. 
Tbot'e  who  have  long  witoe^ecd  the  pure  ex- 
ample, and  venerated  the  talents,  Icamnfr. 
untiring  zeal  of  the  deceased,  ciuiTioi  ptrmi?  tin 
event  so  solemn  and  afiUctive  to  paf«  ucnotictd. 
Few  men  of  any  age  or  counlty  have  left  be- 
hind them  stronger  prr  <  f-  of  iiieat  and  success- 
ful labors  in  legal  reEcarcb,  or  higher  claims  to 
public  respect  snd  gratitude.  He  explonti. 
with  exlrnordinnry  powers  of  anaTysij".  'be 
learning  of  the  past,  (mploytIlgnndi^\^uu::ittz■ 
ing  those  great  principles  of  juriJprudettv 
which  illirtTfttf  !ii9  decisions  H"  n  judire.  ^id 
give  impcn.'-ljuble  value  to  his  ^ork^  Ub  an 
author. 

"As  a  magistratt'.  lie  aimed  to  win  estcfc 
and  riJ-pcct  for  the  bench  by  tbt  purity  of  hi» 
example,  and  to  inspire  confiaecce  in  i'^ 
decisions  by  a  prompt,  iust,  eniigbteoed.  and 
faithful  administration  of  the  laws. 

HOWABD  t 


PrOCSKDINQB  had  upon  the  DeATU  ok  JdDGE  ijTOKY. 


"In  the  midst  of  Ihe  urgent  duties  of  his 
bi?h  and  responsible  station,  which  were 
>ut!idrnt  to  task  a  more  than  ordinary  mind, 
lie  found  leisure  to  indulge  his  love  of  legal 
*tudv.  and  produced  a  series  of  works  which 
hare'  taken  rank  among  staudard  authorities, 
aod  will  carry  his  fame  to  posterity  as  a  jurist 
of  great  accomplidiments. 

'*  HU  decisions  on  the  bench,  iis  well  as  the 
prodociioDs  of  his  pen,  prove  alike  tlie 
eanHM  leal  wftb  which  hia  menial  energies 
wi?re  applied  to  sustain  the  constitution  and 
laws  of  tlie  republic,  and  the  conscientious 
lectUnde  with  which  he  dlMhaiged  the  great 
-iDd  oMnpUcated  dutiee  which  devolved  upon 
him. 

*'  While  we  feel  lust  pride  in  the  attainments 

•if  one  so  distinguished  as  a  public  offl(  er  and 
as  an  author,  we  cannot  forget  those  extraordi- 
nary social  qualities,  and  tnat  amiable  deport- 
ment rn  private  life,  wliich  endeared  him  to  his 
'riends  and  acquuiniance.  If  in  his  high 
pablic  station  he  commanded  the  esteem  and 
confidence  of  the  public,  in  the  ordinary  duties 
of  life  he  won  and  retained  the  respect  and  love 
of  all  who  were  connected  with  him  in  the 
<^ancxl  relations  in  wliich  lie  stood  to  Ihe  oom- 
Oiunity. 

"  When  so  puie  and  so  illustrious  a  man  de- 
f^  nd^  to  the  tomb,  while  his  u'^efulness  is  un- 
:  siin  d  and  bis  work  unflnislked,  the  calamity 
i'^  ilie  more  severely  felt,  and  the  occasion  is  a 
fit  one  for  his  bereaved  friends  and  the  public 
'0  eivf  uLl<:rauee  to  their  grief,  and  to  testify 
rbeir  veneration  and  respect  for  the  memory  of 
tht  deceased. 

Therefore,  Resolved.  1.  That  we  hold  in 
highest  estimation  the  learning,  the  integ- 
riij.  the  distinguished  services,  and  the  exalted 
riftues  of  the  late  Jvdffe  Story,  and  deeply  de- 
plore the  loss  whieli  the  bene  li  and  the  country 
]i4ve  «u8taiacd  by  the  death  of  one  so  eminent- 
Iv  fjualifled  for  the  liigh  station  which  he 
£lled. 

"  2.  That  we  syinpatiiize  with  his  bereaved 
funily  in  their  afflictioD,  who  mourn  the  loss 
'>f  sii'aiTi-ctionatehoshand,  a  Idnd  parent,  and 
i  good  citizen. 

**8.  That  from  respect  to  the  memory  of 
him  who  liiia  filled  so  large  a  space  in  the 
nffain*  uf  the  countiy,  we  will,  during  the 

flOWAUO  4. 


e resent  session  of  the  court,  wear  the  umial 
idge  of  mourning. 

'*  4.  That  tliese  n'solutions  be  communicated 
to  the  court  by  the  Attorney- General,  with  a 
request  that  they  may  be  entered  upon  the 
records,  and  further,  thai  they  be  communi- 
cated to  the  family  of  the  deceased  by  the 
chahttum  of  this  meeting. 

"  TXvvii)  B.  OfiDEN,  Chairman. 

"Gbo.  M.  Bibb,  Secretary." 

To  which  Mr.  Chief  Juhfiee  replied: 

"  It  is  difficult  for  me  to  express  how  deeply 
the  court  feel  the  death  of  Mr.  JtuiHee  Btory. 
He  held  a  ntnx  on  this  bench  for  so  man  \  years, 
and  was  so  cminentlv  distinguished  for  bis 
great  learning  and  abdity,  that  his  name  had 
become  habitually  aasociated  witli  tlu'  Supreme 
Court,  not  only  in  the  mind  of  tliose  more  im- 
mediately connected  with  the  administration 
of  justice,  but  in  that  of  the  public  generally 
tliroughout  the  Union,  lie  had,  indeed,  all 
the  qualities  of  a  great  judge;  and  we  are  fully 
sensible  that  his  labors  and  his  name  have  con- 
tributed largely  to  inspire  contidencc  in  the 
opinions  of  this  court,  and  to  give  wei|^t  and 
authority  to  it«5  decisions. 

*'It  is  not,  however,  in  this  country  only, 
that  the  name  of  Jmtifi$  Story  is  respected  and 
honored,  llis  works  upon  vnriotis  ttmnrhcs 
of  jurisprudence  have  made  him  known  to 
eminent  men  wherever  judicial  knowledge  is 
esteemed  and  cultivated,  and  wherever  ne  is 
known,  his  opinions  arc  quoted  with  respect, 
and  he  is  justly  regarded  as  one  of  the  bright- 
est ornaments  of  the  age  in  which  he  lived. 
But  it  is  here  on  this  Itench  that  his  real 
worth  was  best  understood,  and  it  is  h(  re  that 
his  loss  is  most  severely  and  painfully  felt. 
For  we  have  not  only  known  him  as  a  learned 
and  able  iissociate  in  the  labors  of  the  court, 
but  he  was  also  endeved  to  us  as  a  man,  bv 
his  kindness  of  heart,  his  frankness,  and  his 
Iiifrh  and  pure  integrity.  We  most  truly  and 
deeply  deplore  his  death,  and  cordially  unite 
with  the  Mr  in  paying  appropriate  honors  to 
his  memory. 

"  The  proceedings  of  to-day  will  therefore 
be  enterra  on  the  records  of  the  court,  as  a 
lastin^j  testimony  of  our  rcspectfnl  and  afTi  c- 
tionatc  remembrance  of  our  departed  brother. " 
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ORDER  OF  COURT. 


There  having  been  nn  AAsociate  Justice  of  this  court  appoiotcd  since  its  last  session,  ii  i» 
ordered  that  the  folluwing  allotraent  be  made  of  the  Chief  Justice  and  the  ABSociale  Jmrtict* 
of  Hnid  <'()urt  nmon^  the  circuits,  ni^recHhly  to  Ihcur!  r  f  CoitgreSB  Id  SUCb  GMe  QMkIo  ud  piP- 
Tidcfl ;  and  that  such  allotment  be  entered  of  record,  viz. ; 

For  the  Ist  circuit,  the  Hon.  Levi  Woodbdry.  | 
For  the  2d  circuit,  the  Hon.  8amu£L  NsLfOK. 

For  the  8d  circuit,  the  Hon.   I 

For  the  4tli  circuit,  the  Hon.  Roqer  B.  Tanby,  Ch.  J, 
For  the  5th  circtiit,  the  Hon.  John  McKimlky. 
For  the  6th  circuit,  the  Hon.  Jambs  M.  Watxb. 
For  the  7lh  circuit,  llie  Hon.  John  McLean. 
For  the  8tli  circuit,  the  Hon.  Joon  Catron. 
For  the  9tlt  circuit,  Uie  Hon.  Pbtbr  V.  Dakibl. 


Digitized  by  Google 


I 


I  THE  DECISIOiS^S 

« 

Supreme  Court  of  the  United  States, 

AT 

'  JANUARY  TERM,  1846. 


!•]  'WILLIAM  M.  QWINN,  Marshal, 
I  Plaintiff  m  Emr, 

BUCHANAN,  HA6AN  A  CO.,  f or  Uie  lue 

of  WiLLUM  HOLUDAT  i  OO. 

JMUr,  «Am  not  liable  for  defnUfft  ditPbe- 
4ime$  ia  plaittt^'i  inUnuiiimt, 

A  pUatlff  hM  a  (iffbt  to  diTCot  a  deimty-inanlial 
ivodre  a  certain  dflscrl] ' 


Uctkm  of  an  ezeention. 


Iptton  of  wmuf  la 


But  tbe  deputj-maitbal  then  aeti  as  amat  of  the 

pUntifl,  and  not  as  ageot  of  tbe  marshaL 

If.  tberefore,  tbe  plaintiff,  when  ho  doe*  this, 
lirec  to  the  deputy-marshal  other  lostructfons, 
vliich  are  disobeyed,  the  marshal  himself  Isuot  r»- 
•poiulbla*  bttt  the  plaintiff  must  look  to  the  deputy. 

THIS  cast'  was  brouirht  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United  States 
for  the  District  of  MiasisslDpf . 

A  judpinent  was  obtained  in  that  court  at  >T;iy 
Tenn,  1839.  by  the  defendants  in  error  against 
^diritm  Gwmn  and  James  Ballance,  for  the 
»umof  $2,679.88,  with  interest  at  the  rate  of 
ti^t  per  cent.,  from  the  27th  of  May,  1839, 
QBtn  paid,  and  costs. 

An  execution  was  sued  out  upon  tliis  judg- 
ttfDt  on  the  2bth  of  June,  1839,  and  property 
of  ibe  defendants  levied  upon  to  tbe  amount 
'lueon  the  cxfcutinu,  which  properly  was  suf- 
ftriti  to  remain  in  their  possession,  accordiag 
to  a  law  of  tbui  State,  upon  their  executing 
« fortbcoming  bond  with  sufncient  security. 
This  bond  was  returned  by  William  M.  Gwinn, 
tbe  nurshal.  at  the  next  term  (November  Term, 
ltB9),  "  forfeited."  whereby  tlie  said  bond,  ac- 
enniiog  to  the  laws  of  Mississippi,  had  the 
'.oKt:  and  cfftct  of  a  judgment  against  the  de- 
f«Qdaot«  in  the  original  Judgment,  and  their  se- 
at^ in  the  said  Iwnd. 

Upon  tills  ]x<  mentioned  judgment,  another 
//a.  was  issued  on  tbe  19th  of  December, 
189).  returnable  to  tbe  neit  term  of  the  court, 
to  beheld  on  the  first  Monday  of  May,  1S40. 
Thia  fi.  fa.  came  to  the  hands  of  the  marshal 
(tlte  plaintiff  in  error),  and  was  placed  by  him 
in  tbe  bands  of  T.  M.  f\rgu80D,  one  of  his 
^]  deputies,  *to  be  executed.  At  the  May 
Ton  tlM  t^Otming  tetum  wae  made: 

"Ssllilled  in  full  on  the  third  day  of  April. 
IMOl  W.  M.  GwufN,  Marshal, 

"BerT.  M.  Ftaauwnr,  Deputy  Manbat." 
HovABD  4  V.  &,  Book  11, 


The  money  was  thereupon  demanded  of  the 
marshal  by  the  attorney  for  the  plaintiffs  (who 

are  the  present  defendants  in  error),  and  upon 
this  demand  the  marshal  tendered  to  him  the 
amount  in  tbe  following  funds:  A  treasury 

note  of  tlu'  United  States  for  one  fhous^md  dol- 
kkrs,  and  the  balance  in  post  notes  of  the 
sisstppi  Uni<m  Banlc.  due  in  May  and  April, 
1840,  with  fifteen  percent,  added  for  exchange. 
These  funds  were  refu.sed  by  the  plaintiffs'  at- 
torney, who  thereupon  moved  the  court  for  a 
judgment  against  W.  M.  Gwinn.  the  marslial. 
for  the  amount  due  on  the  said  execution,  upon 
the  ground  that  tlie  money  had  been  ccdlected 
by  the  marshal  and  not  paid  over  on  demand. 

It  appearetl,  on  the  liearing  of  the  motion, 
that  the  following  letter  had  been  addressed  by 
the  plaintiffs'  attorney  to  Ferguson,  the  deputy- 
marshal,  wliile  the  execution  was  in  liis  liancu: 

''HarebSad.  1840. 

"Dkak  Rik:  In  the  case  of  Buc/in/uni,  Ha- 
gan  d  Co.,  uac  of  WiUiam  HoUiday  &  Co.,  v. 
Cheinn  Ballanee,  we  are  authorized  to  receive 
one  thou.sand  dollars  in  United  States  Treasury 
notes,  and  the  balance  in  post  of  the  Union 
Bank,  maturing  May  and  April.  1840,  adding 
on  the  post  notes  fifteen  jwroent.  for  exchange. 
Tliis  was  what  Mr.  Gwinn  proposed  to  us,  and 
the  plaintiff  directs  us  to  accede  to  the  proposi- 
tion, provided  the  payment  be  made  to  us  with- 
out delay,  in  order  that  the  funds  may  be  re- 
mitted before  any  further  depreciation  shall  oc- 
cur. You  will  please  communicate  this  to  tbe 
parties  at  the  earliest  moment. 

**  Veiy  vetpeotf ully  your  ob't  servants. 

"  IIahkison  vV  Hoi,t." 

It  appeared,  also,  that  tiie  money  had  been 
collected  by  the  deputy- marshal  on  the  8d  of 
April,  1840,  in  the  funds  mentioned  in  the  said 
letter,  and  tendered  to  the  attorney  at  May 
Term.  1840,  when  he  made  the  demand  above 
mentioned;  that  the  deputy  marshal  did  not 
notify  the  plaintiffs,  or  their  attorney,  of  the 
receipt  of  the  money,  and  that  no  demand  for 
I  it  was  made  previous  to  the  term  at  which  the 
t  execution  was  returnable,  before  which  time 
the  bank  notes  had  suddenly  and  greatly  depre- 
ciated; and  that  Qwinn,  the  marshal,  knew 
nothing  of  the  instructions  ^ven  hy  the  plaint- 
iffs' attorney,  nor  of  the  collection  <H  tbe 
money,  until  the  meeting  of  the  court 
Upon  tbis  evidence,  tbe  Oireoit  Cotnt  gave 
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8*1  jadgment  agidii8t*WilIiam  M.  Owinn,  the 

niarshul.  for  the  amount  of  the  debt,  interest, 
and  costK  due  upon  the  judgment  of  the  forih- 
coming  bond.  An  exception  was  taken  to  this 
opinion  of  the  court,  and  tlie  present  writ  of 
error  brought  by  the  niaidial  upon  this  judg- 
ment agiUnst  bim. 

The  cas«'  wa<5  arirued  by  the  Attorncv  General. 
for  the  plain  till  in  error.  No  counsel  appeared 
for  the  defendants. 

Mr.  CkfyfJunUee  Tavst  delivered  the  opin- 
ion of  the  court : 

As  a  general  principle,  it  is  undoubtedly  true 
that  the  marshal  is  responsible' for  the  acts  of 

bis  deputy  in  the  execution  of  process;  and  if 
the  deputy  had  taken  the  funds  mentioned  in 
the  testimony  Aviihout  any  orders  fnmi  the 
plaintiffs,  or'tlieir  nttomey,  and  returned  the 
execution  siilislied,  the  plaintififs  would  not 
have  bwa  bound  to  accept  these  funds  in  din 
charge  of  tlieir  judgment,  and  might  have 
insisted  on  the  full  amount  from  the  marshal  in 
gold  and  silver. 

But  it  is  clear  that  the  phiinti£[8  had  a  right 
to  accept  in  payment  of  their  execution  what- 
ever they  thought  proper.  The  deputy-mar- 
shal was  btjund  lo  obey  iheir  directions  upon 
that  subject;  and  neither  the  deputy  nor  the 
marslial  can  beheld  responsible  to  the  plaintiffs 
for  any  loss  they  may  sustain  by  reason  of  an  act 
done  in  pttrsuance  of  their  own  instructions. 

But  the  plaintiffs  seem  to  suppose  that  the 
authority  given  to  the  di  puty  was  not  pursued, 
and  that  the  payment  of  the  money  to  them 
without  delay  was  a  condi!ir>n  annexed  lo  the 
authority,  wliich  had  bi-eu  disregarded  by  the 
deputy.  But  however  this  may  be,  as  between 
him  and  the  plaintiffs,  the  act  or  omission  of 
the  deputy  in  that  respeet  cannot  make  the 
manihal  himself  liable.  Gwinn  knew  nothing 
of  the  directions  given  by  the  plaintiffs'  attor- 
ney. So  far  as  Ferguson  was  acting  as  deputy- 
Biarshal,  he  had  no  right  to  receive,  in  |>ay- 
ment  of  the  debt,  anything  but  gold  and  silver. 
He  had  no  authority  from  the  marshal  to  take 
anything  else.  But  when  the  plaintiffs  inter 
fefed.  and  directed  liim  to  receive  the  funds 
above  mentioned,  he  was.  in  recrfving  such 
funds,  not  acting  under  the  authority  of  the 
marshal  as  his  deputy,  but  as  agent  of  the 
plaintiffs.  And  if.  in  executing  the  power 
thev  gave  him,  he  disolwycd  their  instructions, 
tliey  must  look  to  him,  und  not  to  the  marshal, 
who  knew  nothing  of  these  instructions,  had 
no  conc  ern  with  them,  and  who  cannot,  there 
fore,  upon  principles  of  law  or  eqmlj  be  held 
responsible  for  tlie  manner  in  which  they  were 
executed. 

The  judgment  of  the  Circuit  Court  must  Husre- 
fore  be  reterted,  with  eotti. 


4*J*JAJiU!iS  BROWN,  PUUntOf  in  Error. 

e. 

JOHN  OLARSX,  D^endanL 

Mi^fij^-ipl"  — jtKUjmtniJt  under— forth- 
cominy  bond  on  execution  and  levy — qmudiing 
Inind — t'onJIMittg  exec  n  tinns^  IxtiFten  fedendn  nd 
i>tate  ctnirts,  Jirst  actual  seizure  gives  privrily 
— MKi  <if€ao»0ian,  ntoie  9f  taking. 


By  ttie  law  of  Mississippi,  a  Judinnent  Is  a  IJt  n 
upon  personal  m  w«  !l  }|g  n-ul  estuto  from  thf!ltniM-i 
its  rendition. 

Wiiere  then-  has  Ucin  a  ju'lKinenr.  nn  t  xiH  uUon 
le^  itvl  upon  jiorsonal  prop»irfy,  an<!  a  fiTtlmunin^- 
i)on<l.  the  prop<-rty  Icvifil  uiKin  i»  r»  !ea-«tl  br  th« 
tioml,        the  lltMi  of  the  juujrnu-nt  dt^ttroM-d'. 

If.  thfrefore,  Hft»  r  thlfi.  another  JudKTiifiil  In't  n- 
tcred  nK^lnst  the  orltrlnal  defendHul,  this  seouiil 
Judirnjcnt  if  a  Hen  upon  the  property  whl<.-h  h*i5 
iK-en  reica(*«  il  li>  the  bond. 

The  lien  thus  uc<juirt'd  by  thewwnd  Judcrreni  is 
not  destroyiHl  by  sulieenuently  quashing  the 
forthcomlnif  bond.  The  effeet  *»f  such  <iuai»)iinii  ts 
not  to  leviM'  tlie  flrrt  Ju<U'mi  nt,  and  thu>.  restore 
the  lieu  which  wa.s  superseded  by  the  exi  i  uti-m  "t 
thel)ond. 

If  the  fort iieo 111 in»r  bond  had  b^H-ii  shuw  n  t(ihii\" 
bei'n  void «^  initio,  thr  n  suit  wtiu'.d  tx?  dltferfiit. 

In  eapes  ot  coiitlictin>r  i  x<  t'utii>ii«  isduc-d  out  of 
the  federal  ami  ^t:\u-  i  nm  ts-,  a  priority  Is  given  to 
that  under  which  the  re  i.s  an  actual  8i-lzure  of  the 
property  ttrst. 

The  mode  in  which  bills  of  exception*  oujrht  to  >>e 
taken,  as  explaiuod  In  Walton  v.  The  rnite»l  Stiitt* 
(9  Wheat.,  aAl>.  and  in  4  Pet«ra,  102,  wiU  be  strict  ijr 
adhered  to  bar  this  court. 

THIS  was  a  writ  of  error  to  tlie  DLstrii  t  Court 
of  the  United  States  for  the  Northern  Dii«-| 
trict  of  Mlnissippi,  to  bring  up  for  review  eerwl 
tain  instruction',  delivered  to  the  jury  in  an  ac- 
tion of  trover,  brought  by  the  defendant  in  cr>| 
ror  against  the  plaintiff  in  error,  and  in  whi^l 
the  plaintiff  below  olitained  the  verdict. 

Tlie  ca.st!  was  this:  Brown,  the  defendant 
below,  obtained  a  judgment  of  $8,040.87.  by 
confes-sion,  against  (>nelIaywo<xl  ('oz.'irt.  in  tlie 
Circuit  Court  of  Lafayette  Cuuniy.  Mi»*i&simii, 
which  was  docketed  6o  the  18th  of  May.  1840. 
Upon  which  execution  was  ifsued  on  the  6th, 
and  delivered  to  the  sherill  on  the  20ih  of  .Iiui«' 
following,  and  a  levy  made  the  .same  day  on 
several  slaves,  the  property  of  the  defendant  on 
the  execution.  A  forthcoming  bond  was  given 
by  the  defendant,  with  II.  M.  Cozart  n^  Mm- 
ty,  and  which  was  approved  of  by  Brown,  Lbe 
plaintiff. 

This  bond  is  in  the  ptnalty  of  double  tlis 
amount  of  the  judgment,  made  payable  to  ths 
plaintiff  in  the  execntion,  and  conditioBed  wd 

and  truly  to  deliver  the  property  levied  on  to 
the  sheriff  on  the  17lh  of  August  (then)  next, 
I  the  day  of  sale,  at  a  certain  place,  to  be  soU  as 
I  satisfy  the  judgment,  unless  the  same  shfloid  hs 
!  previouslj'  paid. 

Clarke,  the  defendant  in  error,  recovenil  & 
judgment  of  |;2,117.;U  against  the  same  Hat- 
wfKHl  Co/jirt,  in  the  District  Court  of  fltc 
United  States  for  the  Northern  District  of  Mis- 
sissippi, at  the  June  Terra  of  said  court,  lH4<f; 
uj^^n  which  an  execution  was  issued  to  tha 
nwu  1  ill  of  the  district,  and  a  levy  made,  oa! 
I  the  9th  of  November  following,  upon  six  of  tbe 
I  slaves  in  the  possession  of  Ooisart,  and  wludi 
had  been  before  levied  on  under  Brown  s  eie- 
cution.   They  were  sold  by  the  maralial  on  ikS; 
7th  December  thereafter,  and  purdkased  In  ly| 
Clarke,  the  plaintiff,  the  hi::hest  bidder.  j 
*The  shenH  returned  upon  the  execn-  [*5; 
tion  in  the  ease  of  Br&wn  y.  Omurt,  and  npon 
the  forthcoming  bond,  that  the  property  was 
not  deliveretl  in  pursuance  of  the  condition, 
nor  the  money  paid;  and  that  it  was  tlierefcirt 
forfeited.    And  Brown,  at  the  November  Tens 

NOTB.— fo  rrcri'i         and  trhat  iHirfruUm^i 
in  U  ncc(j<*4u  u  in  m  di  i  tn  a  recietc  in  aju^iitile  c«>tirf  ; 
u;id  (hnt  {I'  III  f  al  (■xcriiti4in  i>r  nlijfctiou  iji  tutt  ^^^f~ 
c(en(,  sf-e  note  to  Moore  v.  ikiuk  of  Metropolis>.  l» 
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0/  tbe  Circuit  Ck>urt  of  Lafayette  Counly,  at 
wbicb  the  ezecutioD  was  retamable,  iiMia«  a 

Bhtiion  to  the  court  to  (piiish  the  bond,  which 
wiu  graoted  accordiogly ;  the  ground  of  the 
hmUoii  is  not  stated.  And  on  me  same  day, 
(be  dSd  of  XovcrnlxT,  IHIO,  he  kiu<1  out  an 
fieri facuu  ou  the  ori^^iunl  jucljrmcnt,  re- 
turnable 9X  the  next  term  of  said  court. 

To  this  execution  the  shenfT  returned  that  he 
uA  levied  upon  six  slaveys,  naming  them,  in 
;he  hundfl  of  tlM  marshal  of  the  Northern  Dis- 
trict of  Mississippi,  and  also  on  oiher  property 
which  it  is  not  material  to  notice.  And  fur- 
r.  that  after  the  sale  of  the  slaves  by  the  raar- 
■loi.  he  was  indcmnitied  by  Brown,  and  re* 
tmired  to  make  a  lew  upon  thera  on  the  7th  of 
December,  184(),  aiuf  that,  on  the  4th  of  Janu- 
uy  following,  he  sold  them,  by  virtue  of  the 
aeeotinn.  to  Brown,  the  highest  bidder. 

It  further  appeared.  tJint,  at  the  lime  the 
marshal  levied  on  the  slaves,  the  9th  of  No- 
imber,  1840,  Ckmrt  had  (Mtne  fifteen  or 
eigiiteen  other  slaves  in  his  pos«s('ssion:  that  the 
Bimhsl  took  those  levied  ou  into  his  custody, 
and  00  the  sale  under  the  exeotttton  delivered 
them  to  Clarke,  tlic  purchaser;  atul  that  tliey 
Were  afterwartls  tjikeii  out  of  his  posse.Hsion  by 
He  «-hi-riff,  under  his  execution,  by  the  direc- 
tion of  Brown:  that  Hiram  M.  Cozart,  the  sure- 
ty in  the  forthcoming  bond,  was  a  brother  of 
Hii)-wood  Cozart,  was  a  man  of  but  little  prop- 
cnj.  and  lived  with  his  brother,  some  six  miles 
diMant  from  Brown;  and  that  after  the  levy  by 
'.ht  raarehal.  and  before  the  sale,  the  two  Co- 
urts left  the  State  of  Mississippi  for  Texas, 
snd  carried  away  with  them  the  fifteen  or 
ii^hieen  slaves  not  levied  on  by  this  otlic  cr. 

When  the  testimony  closed,  the  counsel  for 
As  pUntiff,  Clarke,  requested  the  court  to  give 
Uie  followinpr  instructions  to  the  jury,  namely: 
That  if  they  believed  the  marshal  made  lawful 
irvyoo  the  property  in  dispute,  the  tale  under 

iji*  f'xeoution  was  valid,  and  vested  in  the  pur- 
liutaer  a  good  title  against  other  executions, 
whether  foonded  on  Iwdgments  of  the  State  or 
federal  courts :  and  that,  if  they  believed  that 
tbe  sheriff  levied  his  execution  ou  the  slaves 
led  took  a  forthcoming baod.  which  was  after- 
war^ls  forfeited,  the  same  was  a  satisfaction  of 
lie  original  judgment,  and  the  subsequent 
^Mahins  of  the  same  did  not  afifect  the 
•f  tbe  puun tiff,  acqxiired  by  virtue  of  the  mar- 
dtfslevy  after  such  forfeiture  of  the  bond; 
etd  als<i,  if  they  l)elieved  that  the  sheriff,  after 
iw  levy,  look  a  forthcoming  bond,  which  was 
■Itewards  forfeited,  and  that  the  slaves  tbere- 
Miumcd  remained  in  the  {mssession  of  the  de- 
iMbutt  Cozart,  the  levy  of  the  marshal,  made 
ififlr  the  forfeiture  of  siUd  bond,  and  sale  in 
6*]  pursuance  thereof,  were  *valid,  notwilh- 
i^odiog  the  bond  was  qiutahed  before  the  sale, 
Iw  afuTthe  levy.  And.  further,  if  the  jury 
U'liered  that  the  defendant  (Brown)  atrreed  to 
■pprove  of  the  surety  on  the  fortlicomiug  bond, 
therrtij  permitted  the  slaves  to  remain  in 
'fi<  possession  of  the  said  Cozart,  the  subse- 
quent quashing  of  the  bond  upon  his  own  mo- 
Uc>n  dill  not  pkce  him  in  any  better  rituation 
tlinn  if  he  had  not  issued  an  execution  on  the 
Judgment.  And,  ^so,  if  they  believed  the  ap- 
proval of  the  bond  by  Brown  was  with  a  view 
Isillow  Cozart  to  remrtin  in  possession  of  said 
^Kfsift,  and  to  keep  off  and  delay  olht^r  credit- 
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ors,  then  they  should  find  for  the  plaintiff ;  and, 
also,  if  they  believed  the  conduct  of  Brown,  was 

fraudulent  in  obtaining  proceedings  on  his 
judgment,  then  they  should  hud  for  the  plaint- 
iff.  All  which  instructions  were  objected  to 

!  by  the  defendant's  counsel;  but  the  objection 
;  was  overruled  by  the  court,  and  the  iostruc- 
j  tions  given. 

I    The  counsel  for  (he  defendant  proposed  the 
I  following  instructions,  namely:    That,  if  the 
I  jury  believed  from  the  evidence,  the  defendant 
I  (Brown)  obtained  a  prior  judgment  in  the  Cir- 
I  cuit  Court  of  Lafayette  County  to  the  judg- 
I  ment  obtained  by  the  plaintiff  (Clarke)  in  the 
District  Court  of  the  United  States,  Brown 
I  thereby  obtained  a  prior  lien  upon  Co/art's 
property  for  the  satisfaction  of  his  judgtneut. 
and  tha'l  said  lien  could  only  be  defeated  an(i 
postponed  by  some  act  of  Brown  fraudulent  in 
law;  that  the  takinir  of  the  forthcoming  bond 
by  the  sheriff,  and  the  quashing  of  the  same, 
were  not  acts  deemed  fraudulent  in  law:  that 
the  levy  and  sale  of  the  slaves  of  Co/art  by  the 
nuirshal,  by  virtue  of  an  executiou  on  a  junior 
judgment,  was  subject  to  the  lien  of  the  prior 
judgment,  and  communicated  no  title  to  tlie 
purchaser  paramount  to  the  lien  of  the  prior 
judgment ;  that  the  forfeiture  ckT  a  forthcondn^ 
bon(l,  wliich  is  quashed  for  want  of  conform- 
ity to  the  statute,  is  not  such  an  one  as  has  tiae 
force  and  effect  of  a  judgment,  I>ecause  not  hi 
conformity  to  the  statute.    Which  instructions 
were  objected  to  by  the  counsel  for  the  plaint- 
iff, and  wf  re  refused  by  the  court. 

The  record  adds,  the  jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendant  moved  the 
court  to  set  it  aside  and  grant  a  new  trial,  which 
motion  was  overruled.  To  all  which  the  de- 
fendant excepts,  and  tenders  this  his  bill  of  ex- 
cept ions,  which  he  praya  may  be  dgned  and 
sealed  by  the  court. 

Hie  case  was  argued  by  Mr.  Chalmers  and 
Mr,  Johnmn  for  the  plaintiff  in  error,  and  Mr. 
Mutan  and  Mr.  MUton  Bnnoa  for  the  defend- 
ant Of  these  argumcnta,  tfie  repwter  has  no 
notes  except  of  Mr. 

Mr.  Brown. 

John  Clarke,  the  defendant  in  error,  brought 
bis  action  of  trover  *against  .James  Brown,7*7 
the  plaintiff  in  error,  for  live  slaves,  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi.  At  the  December 
Term,  1841,  of  said  court,  a  verdict  was  ren- 
dered for  f8,S25,  the  value  of  the  slaves,  and 
judgment  entered  accordingly  for  the  amount 
of  the  verdict  and  costs.  Xo  exceplJon  ap- 
pears of  record  to  have  been  taken  or  nled  to 
the  opimon  of  the  court  during  the  progress  of 
the  trial.  After  the  verdict  and  judgment. 
Brown,  by  his  counsel,  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  triaL  The 
court,  on  argument,  ovexiuled  the  motion. 
The  entry  of  this  proceedhug  of  record  iaaafol> 
lows: 

*'Tbis  day  came  the  parties,  by  their  at- 
torneys, and  then  came  on  to  Ix^  heard  defend- 
ant's motion  for  a  new  trial;  and.  after  argu- 
ment, as  well  in  support  of  as  agidnst  said  mo- 
tion, it  is  considered  by  the  court  that  the  same 
be  overruled:  to  which  decision  of  the  court 
overruling  said  motion,  the  defendant,  by  at- 
torney, excepts,  and  tenders  his  bill  of  exrep 
tions,  which  is  signed  and  sealed  by  the  court, 
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and  ordeml  to  he  made  part  of  the  reconi  in 

On  this  alleged  piror  of  Iho  court,  in  rcfris- 
ing  to  gmnt  a  new  trial,  this  writ  of  error  iias 
been  sued  out.  Thftt  the  refusal  to  grant  a 
Tii^T  trinl  i>i  no  ^rrntind  for  a  writ  of  error  i.sthc 
■v^eli  setlltKi  doclriuc  of  this  court.  {'A  I'eters's 
Dig  106;  Barr  v.  GraU,  4  Wheat..  213;  4 
Ooud.  Rep..  480;  Unitad  State's  v.  JJaiml,  6 
Wheat.,  542;  5  Cond.  Itep.,  ITU.) 

What  in  this  cause  purports  to  be  a  bill  of 
pxcrptions  is  founded  on  and  follows  the  over- 
ruling the  motion  for  a  new  trial,  and  was,  as 
appears  on  its  face,  drawn  up  and  si^ed,  not 
onl^•  ;iff  the  trial,  but  after  the  motion  for  a 
new  irmi  Nvas  disposed  of.  It  contains  nothing 
that  can  be  reviewed  hy  this  court.  It  con- 
tains n  mere  slalement  of  facta  given  in  evi- 
dence, and  the  charge  of  the  court  to  the  jury, 
not  made  matters  of  record,  but  only  retained 
in  the  memory  of  the  judge,  and  recalled  to 
regidate  the  discretioa  of  the  oouit  in  gtantlDg 
nr  refusing  a  new  trial,  (/iv^  V.  (Miig9,  2 
A V heat.,  803.) 

A  bill  of  exceptions,  to  be  the  foundation  of 
a  writ  of  error,  can  only  Iw  for  matters  except- 
ed to  at  the  trial,  and  must  appear  of  record  to 
have  been  actually  reduced  to  form,  and  signed 
pending'  the  trial;  and  if.  as  in  this  case,  it  ap- 
pear to  have  been  drawn  up  and  signed  after 
Teidict.  it  will  be  ftitel.  ( WMton  v.  The  United 
{States.  9  Wheat.,  «*!  ^  f '  md.  Rep..  717.)  And 
although  it  may  m  name  cases  be  the  piuctice 
for  the  court  to  note  exceptions  at  the  trial,  and 
reduce  them  to  form  and  .Hi/jn  tbcm  afterwards, 
yet,  in  the  laut:ua«:e  of  the  court  in  the  case  of 
mtUonr.  The  United  N<ttm  (above  cited),  "  In 
all  such  cases  the  bill  of  exceptions  is  sig^ied 
nunc  pro  tunc;  and  it  purpurlb,  on  its  face,  to 
be  the  same  as  if  actually  reduced  to  form  and 
8*1  signed  *pendin^'  the  trial.  And  it  would 
be  a  fatal  error  if  it  were  to  appear  othenviM.'; 
for  the  original  authority  under  which  bills  of 
exceptions  are  allowed  hm  always  been  consid- 
ered to  be  r^tricted  to  matters  of  exception 
taken  pending  Uie  trial,  and  ascertained  before 
yertlict." 

Even  if  exceptions  had  been  taken  at  the 
trial  and  signed.  Ilie  motion  for  a  new  trial 
nould  have  b<  e!i  u  waiver  of  iheiu.  {^Cuuiung- 
luim  V.  Ikn,  Ti  Mn.oon's  V  C.  Rep.,  161.)  In 
that  case,  Mr.  .J'<x(ir<  Mory  said:  '•The  mo 
tiiMi  for  a  new  trial  cannot  be  entertained,  ac- 
cnrdin  j:  tn  tlu'  practice  of  the  court,  unless  the 
bill  of  rxceptions  is  waived  Tiie  parly  has 
his  election,  either  to  proceed  on  the  writ  of 
error  to  the  Supreme  Court,  in  order  to  have  it 
delermined  there  wi^etlier  tlie  points  were  cor- 
rectly ruled  Hi  the  trial;  or,  wiiiving  tiial  rem 
edy.  to  apply  here  for  a  new  trial.  But  he 
caiiuot  be  |x-rmitted  to  proceed  lN>th  ways." 

It  is  believed  tlmt  the  auilioriiiey  referred  to 
show  conclusively  that  tlie  writ  of  error  in  this 
ca.s<'  cannot  be  sustained.  Hut  should  the 
court  rule  otherwise,  and  consider  the  matters 
cont^n^  in  the  bill  of  exceptions  entitled  to 
fiirther  examination,  then  the  following  slale- 
nieul  of  the  case,  in  behalf  of  lUe  defendant  in 
error.  Is  presented. 

Clarke,  the  defendant  in  error,  brouj^ht  a 
suit  a.^aiin.'^l  one  Haywood  Cozart  in  the  Dis- 
trict Court  of  the  L  nited  States  for  the  North- 
ern District  of  Mississippi,  and  at  the  inns 
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Term,  1840,  obtained  a  judgment.    Cozart,  ia 
May,  1840,  during  the  pendency  of  Ctell»*s 
suit,  confessed  a  judgment  for  a  larcp  amc-nr.* 
in  the  Curcuit  Court  of  Mississippi  for  Lafuv- 
ette  Coimty,  In  favor  of  James  Brown,  the 
plaintiff  in  prror.     Executions,  in  due  tioM-. 
issued  on  both  tliuse  judgments,  and  went  into 
the  hands  of  the  proper  officer  of  each  court 
Brown's  execution  was  levied  bv  the  sheriff  on 
twenty-two  slaves,  and  the  sherlll  look  a  forth- 
coming or  delivery  bond,  with  surety  frcan 
Cozart.    The  surety  was  approved  by  Brown 
himself.    The  bond  required  the  delivery  of 
the  slave-s  in  Auirust.  1840.    They  were  not 
delivered,  and  the  bond,  under  the  statutes  of 
Mississippi,  was  returned  forfeited,  liaving  is 
itself  the  force  of  a  judgment,  and  entirely  ex* 
tinguishiog  the  original  judgment. 

On  the  9th  of  November.  1840.  after  this 
forfeiture  of  the  delivery  Ixmtl,  the  marshal 
I  levied  Clarke's  execution  on  five  of  tiie  slaves 
:  previously  levied  oo  by  the  sheriff,  and  sold 
them,  Clarke  becoming  the  purchaxr  «»b 
I  the  23d  of  November,  1840.  Brown.  t»y  hm 
I  own  motion,  procured  the  delivery  boiMl  inm 
'Cozart,  taken  on  his  own  executVm.  and  bj 
his  own  express  consent,  to  be  quaKhed,  wns 
a  view  of  reviving  the  Hen  of  his  original  jiKir 
ment.  and  overreaching  that  under  w  hi(  h  ttf 
sale  of  the  five  slaves  to  Clarke  had  been  mack. 
Brown  then  issued  an  alia*  fieri  faeku  <m  hit 
iiriixinal  judtiment,  and  .s^i/ed  Tiprtn  the  f 'v 
slaves  *purcha«ied  by  and  in  the  poisist^ 
sion  of  Clarke,  and  had  them  agwn  soid^  Uf 
himself    becoming  the   purch&^r.  Clar'.a 
1  broueht  his  action  of  trover  against  Hrowo  i<c 
j  the  slaves  taken  out  of  bis  possei^ion.  &ud 
I  covered  judgment ;  to  rewne  wliicb.  this  writ 
of  error  is  sued  out. 

Was  Clarke's  title  to  the  sUves  in  qoe»i^>s 
complete  bv  virtue  of  the  side  to  hira  T>y  ilrf 
marshal?  Yhat  the  sjile  wa.-^  in  ail  things  vn- 
ular  is  not  denietl:  but  it  is  contended  thst 
Brown's  judgment  against  Cozart.  in  Mst. 
1840,  gave  him  a  prior  lien  on  the  property  ef 
Co/art.  which  overreached  Clarke'a  Jodgmml 
in  June,  1840. 

In  Mississippi,  by  the  Act  of  18^«  a  ifteasAj 
ail  the  property  of  the  defendfi     ■  ■  -.'."•mtf^ 
I  with  the  date  of  the  jTrtjfTflrf"'    lirowii.  thsM 
I  fore  (aside  from  the  tliwiMwanoes  under  «hM| 
Ins  judgment  wtis  obtHined).  hn  i  >     :i  Wt- 
I  menuiug  with  hti  ^ud^cnt  of  M  i  ,  j^^j^  ^lij 
I  this  priority  was  10sl7<M%h  b^    ;  • :  .^tfaa  ^f^liil 
and  ids  own  net.    An  eX'  ■  ..Mm|  ,  i^vh--,  ;  V* 
'  wti8  made,  and  u  forthcomiiig  or  a«iliiviai#;^^p 
I  taken,  which,  io  August.  1840.  wm  famt^tj 
The  l)ond.  ifi-  i  f  ■!  feiture,        ii>   ;it,  ' 
out  furtiter  action  on  it,  ha*  iliu  Airf^^ 
,  effect  of  a  judgment.    The  statqM 
■'  that  any  bond  which  sFi;  "  ^<    •:  f<  :tt-l 
have  tlu-  force  and  effect      n  i.ii:.  i^i-r  i  ^ 
execution  may  issue  therecfn  iii^iui^"  a.;; 

ir,ii!;_.,r.  (li,-i.-on,"    (fbuv.       l|:j)    Hi-,  t.'. 
!      thi;  tiliitutm  decisi4Jt.u     tLt^  L4iit4nL! 
I  peah  of  Mississippi,  under  this  rtlpii^  - 
forfeiture  of  i  fnTtncomin.rl>  >ii  1  <  n  aU  -  ;<  t,- 
judgment,  lu  vvliich  the  vuj^d  .iudirni^r.: 
merged  and  extinguij^bed.    Ifia  un  t-:^T\\  ct. 
on  the  subject  tlii-  laii^i);»«.:i-  is  inipU-yC  ' 
the  court;   "Tlir  l-'tiii( omini:  Iwind,  af:*T 
feiture.  become v  by  npcnuivu  "f  law,  a  u>; 
t;  and  as  the*kw  wfil^^i  }^niui' (<• 
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jodgDienta  to  exist  at  the  same  time  i^galnst  the 
wne  penoo  for  the  tame  debt,  this  judgment, 
by  operation  of  law.  neces<-arily  extinguishes 
the  former."  {Clark  v.  Andti:wn.  2  How. 
Rep..  858.)   In  a  very  recent  case  it  is  said. 

The  original  jud^rnn'nt.  after  tht.'  forfeiture 
i>f  the  bond,  is  no  longer  in  existence.  "  (Burru 
V  Stanton.  2  Sine.  &  Mar..  461.)  The  lien  of 
tlie  flrst  judgment  ceases,  and  a  new  and  more 
cfmprehensive  lien  arises  upon  this  statutory 
judjfment.  embracing;  the  property  of  both 
i'rinf  ipal  and  sureties  In  the  fortbcoininjr  bond. 
\m  no  action  of  the  court  on  the  forfeited 
l->ud  is  necessarj-;  as  soon  as  the  bond  is  for 
feited,  the  old  judirment  is  extinguished,  and 
a  new  lien  alUiches.  {Lancashire  v.  Minor,  4 
iluw.  Bepc,  861:  Liuk  r,  Banmif,  8  Mim., 

Brown's  original  judgment,  therefore,  was 
eiiinguislie<i,  and  his  lien  rested  on  his  statu- 
tory judgment  of  August,  1840.  This  the  law 
derigned  to  be  ample,  by  requiring  ample 
•tcurity  on  the  bond.  If  it  was  in  fact  not 
mple/it  was  because  of  Brown's  own  act  in 
directing  the  sheriff  to  take  security,  which  he, 

10*]  without  *sneli  diieciions.  would  not 
ii.ive  taken,  and  which  Brown  knew  was  not 
rvsponsibte. 

Inthi.s  {>osiureof  things,  Claike's  lien,  under 
bis  judjpuent  of  June,  lti40,  took  precedence, 
•ad  was  entitled  to  prior  satlafeGtloD.  While 
tinis  clearly  entitled  to  precedence  and  priority, 
Clarke's  execution  was  levied  and  the  property 
sold,  which  Clarke  jmrehased.  Standing  on 
this  stato  of  the  nise.  it  would  be  scarcely  pos* 
riUato  doubt  CUrke's  complete  title. 

Bat  now  comes  a  new  point  in  the  oause. 
Cnari,  and  his  brother,  who  was  irrespon^sible. 
Imt  who  had  been  taken  as  security  in  tlie  bond 
hy  Brown's  directions,  gathered  whal  property 
ii'  V  c«iuld.  and  both  put  out  to  Texas.  Clarke, 
■'V  his  diligence,  had  saved  the  five  slaves  in 
^uestfcML  It  became  important,  therefore,  for 
tirown  to  get  cleiir  n{  his  new  judgment,  and 
M  Imck  to  his  old  one.  Acconiinglv.  he 
noved  the  court  toquaah  the  delivery  bond, 
viiich  wan  done;  on  what  jrroimd  does  not 
ippear.  And  it  is  believed  no  good  ground 
•listed;  and  that,  if  this  new  state  of  things 
m\  not  arisen,  DO  tuch  motion  would  liave 

i<r»ju  made. 

And  now  comes  the  question,  what  was  the 
Six  I  of  quashing  this  bond?  Its  effect,  as 
«r»  een  tht  parties  themselves,  was  to  restore 
Irown  to  all  his  rights  under  his  original  judg- 
•ent  of  May,  IMO,  without  regard  to  his  sub- 
eqoent  statutory  judgment.  But  not  so  when 
be  ri^ts  of  third  persons  intervened.  Clarke 
rse  DO  part/  to  that  proceeding,  nor  was  he, 
r  could  he  be,  heard  on  the  motion  to  quash 
ie  bond.  FTad  he  l>een  a  party,  and  been 
the  Question,  it  is  believed  he  could 
ully  resisted  the  motion.  His 
i^hts,  therefore,  cannot  l>e  effected  by  the  pro- 
.^xl^M^  So  far  as  his  righta  arc  concerned, 
ieySind  as  though  such  motion  had  never 
''en  made  or  decided. 

If  Clarke's  rights  are  to  be  affected,  it  can 
Illy  li0  upon  the  doctrine  of  relation :  that  the 
t-w  judgment  having  been  quafshed.  the  old 
ea  hBT  relation  was  revived,  to  operate  from 
— "CO  of  the  first  judgment.  But  it  is 
prind|»le  of  the  doctrine  of  relation* 


I  fliat  it  can  never  be  extended  to  the  prejudice 
I  of  the  rights  of  third  persons.  It  lea^  them 
as  it  finds  them.  {Ileath  v.  Rom,  12  Johns., 
140;  Jackmn  v.  Bard,  4  Johns.,  230.)  Then, 
although  this  proceeding  restored  mown  to 
his  right-s  against  Cozart,  it  cannot  operate  to 
devest  the  intermediate  rights  of  Clarke,  ac- 
ouired  without  wrong  on  his  part.  Hils  view 
does  not  in  the  slightest  degree  conflict  with 
the  cases  of  Andreia  v.  Doe,  ex  dan.  Wil^ei 
(6  How.,  554),  and  Ckmrnerdal  Jitink  of  Man- 
cheater  V.  Coroner  of  Tn zoo  County  (US  How., 
530).  These  cases  relate  to  valid  subsisting 
liens,  not  altered  or  affected  by  any  circum- 
stances subsequent  to  the  rendition  of  the  judg* 
mcnt. 

Brown's  priorty  of  lien  was  not  only  lost  by 
the  extinguishment  of  his  original  judgment  bv 

'  the  forfeiture  of  the  forthcoming  bond,  but  It 
•was  also  lo.st  by  his  own  art.    The  lien  [*1  I 
of  a  judgment  is  a  mere  security,  conferring  no 
%n  rem,  and  which  may  be  voluntarily 

I  abandoned,  cither  expressly  or  by  imjibcation ; 
and  when  so  abandoned,  the  property  becomes 
freed  from  its  influenoe.  and  subject  to  all  the 

I  general  incidents  of  other  property. 

The  sheriff,  it  would  seem,  on  making  the 

!  levy,  was  not  willing  to  let  Coart  retain  the 
property  upon  the  faith  i>f  the  security  offered. 

I  It  was  his  duty,  therefore,  to  take  the  property 

I  into  possesskm  until  suffldent  security  was  of. 
fere(l.  Brown,  however,  stepped  forwnv-l.  ap- 
proved and  accepted  the  surety,  which  he  knew 
to  be  insufficient,  relying  on  CMOirt's  good  faith 
rather  than  on  the  forthcoming  bond,  and  dis- 
cbarge<l  the  sheriil  from  the  responsibility  of 
taking  insufRcient  security.  By  this  act  he 
place<^  it  in  the  power  of  Co/^rt  to  do  what  he 
afterwards  did  do— run  his  property  out  of  the 
country,  leaving  his  creditors  to  suffer. 

Brown,  by  voluntarily  waiving  his  right  to  a 
good  and  sufficient  svirety  to  the  forthcoming 
bond,  and  leaving  the  propeiiy  in  possession  of 
Cozjirt,  and  by  voluntarily  mispenciing  hi.s  right 
lo  pHK-eed  on  his  judgiucni  and  cveculion,  lost 
the  priority  of  lien  wUch  the  law  gave  him; 
and  wliicb'  being  once  gone  by  his  own  volun- 
tary act,  cannot  be  regained.    The  principle 

I  here  contended  for  is  analogous  to  that  under 

I  which  a  surety  may  be  discharged  under  an 
ordinary  contract.  If  the  creditor,  without  the 

I  consent  of  the  surety,  puts  it  out  of  liis  power 
to  proceed  for  even  a  single  day  against  the 
principal  debtor,  the  surety  Is  discharged.  So, 
by  parity  of  reasoning,  if  a  judgment  creclltor 
suspend  his  right  to  enforce  his  lien  but  for  a 
day  by  his  voluntary  act,  his  priority  over  other 
judgment  cnditors  is  gone. 

The  Jury  was  also  well  authorized  to  dnd  in 
favor  of  Clarke,  on  aceount  of  the  course  pur- 
sued !iy  Brown  in  regard  to  his  execution.  It  is 
to  be  observed  that  the  judgment  was  obtained 
by  confession,  just  before  the  setting  of  the 
rourt  wlii(  b  rendered  Clarke's  judirment. 
Cozart  was  the  neighbor  of  Brown;  his  brother, 
Uie  surety  In  the  d«i  very  bond,  lived  with  him; 
he  was  poor,  and  wfiollv  insufficient  as  surety 
for  such  an  amount.  VVith  a  knowledge  of  all 
this.  Brown  accepted  him  as  surety  in  the  bond, 
indorsed  his  approval  upon  it,  thereby  disrbarg- 
ing  the  sheriff  from  responsibility  for  taking 
insuflQclent  security,  and  permitted  the  degroea 
to  remain  in  custody  of  Cosart.  They  so  re- 
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maiped  uutil  ihc  luursbal  levied  the  execution 
of  Clarke,  when  both  Cosarto  abeoonded,  and 

carrii'd  nfT  the  rpnininTOg  slaves,  enough,  or 
nearly  enough,  to  have  satisfietl  Brown's  execu- 
tion. From  Iheie  facU  and  circumstances,  the 
jiirr  wprp  well  warrant^'il  in  concluding  that 
the  judguieul  was  confessetl,  with  the  under- 
standing that  OoEllt  was  to  remain  in  posses- 
sion of  his  slaves,  on  giving  his  brother  as  sure- 
ty ,  tliHf  this  was  intended  to  keep  off  other  cred- 
itors; :iiul  that, finding  it  did  not  have  the  desin  d 
12*j  effect,  he  *nbsconded  to  Texas.  Such 
condiict  was  calculated  to  hinder  otlmr  endit- 
ors.  Hiul  w:us  fraudiilont  and  void  aS  tO  Glaike, 
the  present  defeadaiut  in  error. 

in  oonclttrioQ,  the  defendant  tn  error,  by  his 
crtunhcl.  (  (jnlenda,  that  upon  tlip  whole  rase  il 
appears  that  subataotia]  Justice  has  been  at- 
talned»  and  that  the  judgment  ahonld  be  af- 
flnned. 

Mr,  JvtUee  KBLSOxr  delivered  the  opinioD  of 

the  court  : 

By  the  law  of  the  State  of  Missis^ppi.  a  judg- 
ment la  a  lien  upon  the  personal  as  well  as  rail 
property  of  the  defendant,  from  the  time  of  its 
rendition  {Smit/i  ft  <//.  v.  Kmrlf/  et  at.,  4  How., 
178:  Coinimremi  Bank  '>fManrhMier\.  Coroner 
of  Yazoo  Or'iut/f,  6  How.,  li'tU);  and  if  the  first 
judgment  obtained  by  Browu  against  CoiUirt 
could  be  upheld  a-rainst  the  objections  taken  to 
it,  there  is  no  doubt,  according  to  the  law  of 
Mississippi,  that  the  instructions  dven  ^the 
court  below  to  the  jury  wt  re  erroneons.  That 
judgment  was  docketed  on  the  18th  of  Mav, 
1840.  whereas  Clarke's  was  not  reooTered  till 
the  16th  of  June  following. 

It  is  insisted,  however,  that  the  seiztire  of  the 
property  of  the  defendant  by  the  sheriff,  under 
till  ti rst  judgment,  and  discharge  of  it  on  the 
execution  and  delivery  of  theforthcomins  bond, 
operated  to  extinguish  the  Hen.  and  let  In  that 
or  the  junior  judirment  of  Clarke,  so  as  to  sive 
it  the  preference.  This  raises  the  principal 
question  discussed  in  the  case. 

By  the  Act  nf  1H27  (Laws  of  Mi!i«..  p.  123. 
sec.  8),  the  sheriff  or  oUier  otlicer  it  re(juired, 
upon  die  levy  of  an  execution  upon  personal 
property,  to  take  a  bond,  if  tenderetl,  with  suf- 
ficient security,  from  the  debtor,  payable  to  the 
crediton^  reeuing  the  sir  vice  of  such  execution, 
and  the  amount  due  thereon,  in  a  i>enalty  of 
double  the  amount  of  such  execution,  with 
condition  to  have  the  property  levied  on  forth- 
coming at  the  day  of  sale;  and  if  the  owners 
of  such  property  or  the  defendant  in  the  execu- 
tion shall  fail  to  deliver  the  same  according  to 
the  ooodiliun  of  the  bond,  such  sheriff  or  other 
ofBcer  shall  return  the  bond  so  forfeited,  with 
the  execution,  to  the  conrt  from  whieli  the 
same  issued,  on  the  return  day  thereof;  and 
ereiy  bond  so  forfeited  sliall  have  the  force  and 
effect  of  a  judgment,  and  execution  shall  issue 
against  all  the  obligors  thereon,  <icc. 

Under  this  statute,  it  appears  to  have  been 
uniformly  held  in  the  ronrts  of  Mlssi.ssippi,  that 
the  bond  thus  given  to  the  creditor  on  the  seiz- 
ure of  the  goods  was  intended  as  a  substituted 
security'  for  the  lien  acquired  by  the  judgment 
and  seizure;  and  consequently,  on  its  execution 
and  delivery,  the  aoods,  by  operation  of  law, 
are  released  fmm  all  chnrsie.  and  left  in  fhe|K>e 
session  of  the  debtors  us  t  ree  and  uueucumbet  ed 
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an  licfore  it  attached;  and  if  the  projierty  is  nut 
delivered,  in  pumtancc  of  the  condition,  the 
remedy  is  then  upon  the  Ixind.  whi*  h  ,n  I'l' 
breach  or  forfeiture  becomes,  by  •ujjtra 
tion  of  the  statute,  a  statutory  judgment  airainst 
the  defendant  and  v\ireiie*i  fmm  that  time,  fol- 
lowed by  H  new  lien  upon  the  real  andperfonai 
estate  of  all  the  obligors.    The  origfnt  jodf- 
ment  is  merged  ana  satisfied  by  the  n«w  und 
more  comprehensive  statutory  judgment  upon 
the  t)ond,  and  the  remi  dy  of  the  credhocs  wm- 
ited  to  the  enforcement  of  this  judgment. 

This  is,  in  substance,  the  view  of  the  Matute 
as  (?.xpounded  by  the  (ourls  of  Misst<isippi  in 
several  t^i.^es.  and  particukrly  in  the  esse  of 
Ths  Bank  uf  the  Unittd  StntM  ▼.  BiMm  a  ef. 
(T,  How.,  200)  in  the  Court  of  Ai)i)eals,  which 
was  argued  twice,  and  very fullyconsidaed bv 
the  court  {BUuwH  v.  A^vo,  WaOc  R.  173: 
Witfieritpoon  v.  Spn'jjrj,  S  How.,  60;  ArrhAaidft 
al.  v.  Aiiderton,  2  iiow.,  852;  King  v.  Ttrry. 
6  How.,  518;  MRtutr  v.  Ijanamhire,  4  How.. 
847.)  In  the  case  of  The  lUid- of  th.  ru;u<' 
SUite*  V.  PatUm,  the  court,  speaking  ot  vthtkx 
would  have  been  the  effect  ox  tlie  forthcomiD!; 
bond,  if  the  statute  had  not  annexed  to  it  the 
force  of  a  judgment,  say:  '*  As  it  releases  the 
levy,  and  restores  the  property  to  the  debtor,  il 
is  tantamount  to  a  satisfacfion'of  the  exerutirr 
and  the  creditor  would  be  left  to  pun>uu  li.- 
remedy  upon  the  bond. " 

The  court  then  likm  it  to  the  replevin  bocl 
in  Virginia,  which  bed  bera  held  to  be  a  sab- 
stitute  for  the  original  judirment,  and  operai*^! 
as  a  satisfaction;  and  add :  "It  was  no  donbt 
In  view  of  this  principle,  that  the  framot  of 
our  statute  saw  proper  to  relieve  the  credhopt 
from  the  delay  and  expense  of  a  aeccndaait 
upon  the  boadf,  by  giving  to  it  after  forfehwe 
the  fi»rce  of  a  judcrmi'nt  atrainsit  all  tlu-  ohlii-^ 
therein,  with  a  consequent  right  to  have  ex- 
ecution on  the  same:  and  also  to  provide  that 
no  security  should  be  taken  on  the  fxprutiaa 
which  is  sued  out  upon  the  new  judgment' 

It  will  be  f«een.  therefore,  that  the  forlhoom- 
ing  bond  and  statutory  judc^mcnt  consequent 
upon  the  forfeiture,  in  its  operation  and  eilecl. 
reversmi  tlie  original  position  of  these  porliesni 
respect  to  the  priority  of  lien  under  their  rt- 
spoctive  judgments,  and  gave  to  Clarke,  tht 

t)laintiff  below,  the  pn  ft  rctu  o,  his  judgmeoi 
laving  been  docketed  the  16th  of  .lune.  and  the 
new  judgment  of  Brown  not  taking  effect  tiii 
the  17th  '  f  A  trust,  thedateof  the  ftSfdMnef 
the  bond.    {Minor  v.  J^ncoMMre.) 

If  the  case  stood  u\wu  this  footing,  ft  m  vrrr 
plain  tlint  Clarke,  the  purchawr  un«ier  the  K»iv 
of  tiie  marshal,  acquired  the  belter  title  to  die 
pro|)erty  in  question,  and  that  the  innrroetioas 
were  in  conformity  to  the  law  of  tli.-  e  t>f 

It  is  contended,  however,  that  the  qua&biaj; 
of  the  fortliooralngr  bond,  and  eooBM|tieiitly  the 
new  '^TnMi'nry  judgment.  <^iMTafeii  xr>  irviv*'  dw 
original  ouw,  and  to  restore  the  priority  of  Ikn, 
the  same  as  it  stood  before  any  of  the  proeted* 
ings  on  that  jiid^nicnt  liad  infervene<l 

*We  do  not  assent  to  this  view  of  tin*  14 
effect  of  the  order  vacating  the  new  judgim-ut. 
so  far,  at  lea«?.  rf  '^;MTts  tin-  lii  ns  cr  rii:h'-' ' 
third  |>articii  wiii<  li  i.hm.:  icgaJly  jitia<.iitd 
mean  time  to  the  goods  of  the  defendant.  <li- 
eharired  from  the'oi  ii>in?il  judgment  by  Um 
giving  of  the  forthcoming  bond.     After  titat 
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lipn  waa  nuspcndctl  or  discharged,  the  original 
judgment  being,  in  contemplation  of  law,  »at- 
by  the  new  ami  siibslitiitcd  scriirity,  the 
detrtor  was  at  liberty  to  deal  wiUi  the  property 
ikhteowD.  and  it  remaliied  fn  hiei  pomeMion, 
sjibjrt  t  U)  auy  charge  or  lien  imprcs.'^cd  upon 
it  tatitur  by  the  act  of  ihe  party  or  by  opera- 
tkiaoflaw,  the  aame,  after  the  fortheoming 
NumI,  as  before  tlu-  t'litry  of  tlie  oriirin:il  judg- 
:»fDt.  Pgaaibly.  as  between  the  partits  the 
ju'lsmeot  reviTed.  but  H  would  be  against 
[>riDciple,  and  work  manifest  injustice,  to  give 
Us  i:  thia  reirowective  operation,  so  as  to  ex- 
Uofaisli  the  mtermedlately  acquired  legal 
mils  of  third  peraons.    we  deny  to  it  this 

It  would  be  otherwiae  if  the  forthcoming 
f»Dd  bad  been  showa  to  l>e  void,  oh  it  might 
Ujui  be  treated  as  a  nullity,  aud  alXoiding 
Bofoandation  for  tlie  statutory  judgment  con 
s-qutnt  upon  the  forfeiture.  Under  such  cir 
iumstances.  iha  lieu  of  the  original  jtidguieut 
wf.u]<i  rem  -in  unaffected,  and  niiglit  be  en- 
fi'rml  by  execution:  it  woidd  then,  of  courne, 
<;  ntinue  uninterrupted  by  the  lien  of  auy 
jiiliseauent  |udgineiik  entered  up  againat  the 

'^li'iA  view  of  Uie  blatute  wat>  taken  by  the 
court  of  Mississippi,  in  OarktonetaLt.  Qtgood 
ff'il  (6  How..  285). 

But  no  such  ground  is  presented  in  the  record 
l-efopeus;  nor  did  it  exist  in  point  of  fHct  in 
the  case.  On  the  contrary,  the  forthcoming 
bood  was  in  conformity  to  the  statute,  and  the 
ouly  reiuson   for  the  uciiou  of  ihe  court  In 

luaahing  the  proceedings,  for  aught  that  ap- 
:x>4rsorb«s  men  shown,  was  eiUier  that  the 
:nht;na!  conceded  to  flu'  ]il;iinlifT  the  right  to 
t<acate  hie  own  judgmeui  at  his  election,  and 
Uitts  voluntarily  give  up  all  the  rights  acqnired 

inderit.  or  that  the  surety  was  irrespoi  -i^^le. 
wtoch  latter  ground  would*  probably  have  been 
onvailin^  had  the  fact  appeared  before  the 

'lurt.  that  Brown  himself,  wuh  full  knowlcKlge 
A  all  the  circumstances,  approved  of  the  »uttl- 
tfcncy  of  the  security. 

At  all  events,  it  enough  to  sustain  the 
^und  upon  wliich  we  have  placed  the  priority 
li  Ikm  upon  the  property,  that,  for  aught 
i'  pe?iring  in  the  rnse,  the'uew  judgment  of 
iJrowa  upon  the  forthcoming  bond  was  regu- 
tr.  and  existed  hi  full  force  and  ^ect  until 
» t  aside  and  vacated  on  his  own  motion.  For. 
f  *o.  it  Is  ch  ar,  uudu  the  statute  and  decisions 

f  the  court  s  of  Miseissippi,  that  the  lieu  of  his 

riginal  judgment  against  Cozart  became  tliere- 
>y  lost  and  postix)ned,  so  to  let  in  that  of 
he  junior  jiidgment  of  Clarke,  and  consequcnt- 
y  the  '^jile  of  the  marsluil.  by  virtue  of  the 
■teculiuu  under  it,  vested  in  the  purchaser  the 
letter  title. 

We  have  thus  far  examined  thi.H  case  upon 
1 5*]  the  law  of  Mississippi  *where  the  cause 
if  action  arose,  as  we  unclersi.uid  it  to  have 
i&ca  expounded  and  applied  by  the  courta  of 
hat  State. 

Another  view  may  be  tnken.  Imvlng  out  (»f 
(Qoadenition  the  priority  of  lieu  as  acquired 
mdsr  Qk  judgments  of  the  re^eetlve  pirtlea, 
nd  looking  solely  to  priority  as  acquired  by 
irtae  of  an  actual  seizure  of  the  property 
'mUm  tWHillnn,  regarding  that  as  the  teat  in 
"uaeHnAaie  liie  oonflkting  executtona  issued 


out  of  the  federal  and  State  courts,  and  to  the 
cxecntiTe  ofHcers  of  the  different  jurisdictions. 
{ILigun  r.  L'lrtin,  10  Peters,  400.)  In  this  aspect 
of  the  case,  the  legal  result  is  equally  decisive 
in  favor  of  the  rfght  of  the  plidntilf  betow. 

If  well  IV  ;iot  misapprehended  the  rule  of 
law  prevailing  in  Mi8aissi))pi  in  the  view  already 
taken,  the  rinit  to  the  property  acquired  under 
the  seizure  of  the  first  execution  of  Brown  be- 
came extinguished  by  the  operation  and  effect 
of  the  forthcoming  boi^.  ^o  title,  therefore, 
can  Ik*  set  up  by  virtue  of  that  seizure. 

The,  case,  then  as  it  respects  the  right  depend- 
ing upon  priority  of  Mitual  seisure  and  1^1 
custody  of  the  property,  instead  of  priority  of 
judgment,  stands  thus:  Phu  murshai  levied 
u|M)n  the  slaves  on  the  9lh  of  November:  the 
sheriff  not  till  the  7th  of  Deceml»er  following. 
The  former,  therefore,  under  the  law  givmg 
effect  to  the  first  seizure,  was  entitled  to  the 
property,  and  of  courw  the  purdiaser  at  his 
call  acquired  the  better  title. 

In  every  Tiew  we  have  been  able  to  take  of 
the  case,  we  are  satisfied  the  judguieut  of  the 
District  Court  was  right,  and"  should  be 
aflirmed. 

The  court  have  had  some  difficulty  in  notic- 
ing the  exceptions  tukeu  to  the  instructions  In 
this  cause,  in  the  form  in  which  tlu  y  arc  pre- 
sented upon  the  recorti.  It  is  matter  of  doulit 
whether  they  point  to  the  instructions  given 
and  refus<'d  to  the  jury,  or  the  refusal  of  the 
court  hehnv  to  grant  a  new  trial.  If  to  the 
latter,  no  qtiestion  is  presented  upon  which 
error  would  lie,  accf)rding  to  the  repi  ii  il  de- 
cisions of  this  court.  (4  Wheat.,  "ii^  ;  6 
Wheat.  549.) 

The  couns<d  were  prohably  misled,  in  mak- 
ing up  the  record,  by  the  praiclioe  iu  Mississip- 
pi, where  error  will  He  to  the  appellate  court 
forarefu'^al  to  grant  anew  trial  by  statute. 
(Laws  of  Miss.,  p.  493,  sec.  53.)  Btit  the  rule 
18  Otherwise  in  the  federal  courts.  That  State 
has  also  a  statute  providing  for  the  case  of  ex- 
ceptions to  be  taken  in  the  progress  of  the  trial 
in  the  usual  form  <p.  620,  sec  40),  which  is 
the  form  that  sliotild  ha%*e  been  olv'ierved  in 
this  case.  The  practice  is  particularly  staled 
and  explained  in  WaUon  The  United  Stain  (9 
Wheat.,  651).  and  in  several  later  cases.  (4 
Peters.  102.) 

The  practice  is  well  settled  and  exceedingly 
plain  and  simple,  and  will  be  strictly  adhered 
to  by  the  coiirt. 

Ciud  t;;  How..  IdT;  l(i  How.,  29  ;  1  WoU..  371,  59» : 
-Ju  Wall..  US  :  :i  w<>.)d.  Sc  M..  2»;  1  BUS,,  8,  910;  f 
CurU,  415;  U  Bank.  Hctf..  m. 


*TKE  TOMBIOBEE  lUILROAD  ['lO 
COMPANY 

T. 

WILLIAM  U.  K^££LAND. 

Alabama,  contract  madetn,  bynfji  ht^  of  cerpwk' 
UonerecUtabg  anethtr  State^  tatid, 

A  t-oi  jiorut  ion,  crcutol  li.s  the  Isws'if  anotlicr 
Stute.  can  e<ue  ill  Alabama  U|M)n  n  contrttet  nmtie 
in  that  State. 

The  decision  of  this  court  iu  13  Peters,  519, 
reviewed  and  eondnBed. 
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SuPRSMB  Court  op  ths  Unttbd  Statss. 


THIS  case  was  brought  up  by  writ  of  error  to 
the  District  Court  of  the  United  States 
for  the  Middle  District  of  Alabama. 

It  was  an  action  of  a-Mumpnt  on  a  promissory 
note  made  by  the  defendant  to  the  plaintiff. 
The  declaration  stated  that  the  Tombigbec 
Riulroad  Company  was  a  corporation  consti- 
tuted by  law  in  the  State  of  Mississippi,  the 
officers  and  stockholders  of  which  were  citi- 
zens of  tliat  State  ;  and  that  the  defendant, 
who  was  a  citizen  of  the  State  of  Alabama,  by 
his  promissory  note,  made  at  Gainsville,  in  the 
last  mentioneti  State,  on  the  20th  of  January, 
1838,  promised  to  pay  to  the  plaintiff  or  order, 
six  months  after  date,  at  the  plaintiff  s  bank- 
ing-house in  Columbus,  in  the  State  of  Missis- 
sippi, the  sum  of  nine  thousand  dollars,  for 
value  received,  concluding  with  the  usual 
averment  that  the  defendant  had  not  paid. 

The  defendant  appeared  and  pleaded  :  Ist, 
iVfl/i  aMumpnit.  2d.  That  the  plaintiff  was  a 
banking  institution  without  the  limits  of  the 
State  of  Alalmma,  to  wit.  in  the  State  of  Mis- 
sissippi, and.  unauthorized  by  and  contrary  to 
the  laws  of  the  State  of  Alabama,  exercised 
the  franchise  of  banking  in  the  State  of  Ala- 
bama, on  the  day  and  year  in  the  declaration 
mentioned,  and  at  Gainsville.  in  the  County  of 
Sumpter.  in  the  State  last  aforesaid,  in  the  un- 
lawful exercise  of  the  said  banking  franchise, 
did,  as  a  bank,  discount  the  said  note,  contrary 
to  the  laws  of  the  State  of  Alabama. 

3d.  That  the  plaintiff,  unauthorized  by  and 
contrary  to  the  laws  of  the  State  of  Alabama, 
did  establish  at  Gainsville,  in  the  County  of 
Sumpter,  in  the  State  of  Alabama,  an  office  and 
bank  to  carry  on  in  the  State  of  Alabama  the 
franchise  of  banking,  and.  in  the  exercise  of 
that  business,  issued  their  bills  and  promissory 
notes  for  the  purpose  of  circulation  as  cash 
bank  bills  and  currency,  on  the  day  and  year 
in  the  declaration  mentioned,  and  before  and 
after  ;  and  that  the  note  in  the  declaration 
mentioned  was  made  to  and  for  the  purjwseof 
same  being  discounted  by  the  plaintiff,  exer- 
cising such  banking  privilegis  ax  aforesaid,  on 
the  day  and  year  anc  at  liie  place  afore.'-aid, 
and  that  the  plantiff  (  id  discount  the  said  note, 
and  issue  therefor  its  note  and  bills,  in  the  ex- 
ercise of  the  banking  franchise  afore«iid,  con- 
trary to  the  law.s  of  Alabama,  by  reason 
whereof  the  said  note  was  voiti. 

4th.  That  there  was  no  such  corporation  as 
the  plaintiff  had  in  that  behalf  averred  in  his 
declaration. 

The  plaintiff  joine<l  issue  on  the  first  and 
fourth  pleas,  and  demurred  to  the  second  and 
third.  And  upon  the  hearing  of  the  demur- 
17*]  rers,  •the  District  Court  held  that  tlu-se 
pleas  were  sufficient  in  law  to  bar  the  plaintiff 
of  its  action,  and  gave  judgment  in  favor  of 
the  defendant.  From  this  judgment  the  pres- 
ent writ  of  error  is  brought. 

The  case  was  submitie<l  to  the  court  without 
argument  by  the  Attoruey  Ge rural  for  the 
plaintiff  in  error,  referring  the  court  to  13  Pet., 
519.    No  counsel  appeared  for  defendant. 

Mr  CfiUf  Justice  Ta>ky  delivered  the  opinion 
of  the  court : 

The  only  (juestion  arising  on  tliis  record  Is. 
whether,  bv  the  laws  of  Alabama,  a  contract 
made  m  that  State  by  the  agents  of  a  corpora- 
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tion  created  by  the  law  of  another  State  it 
valid.  This  point  was  fully  considered  ud 
decided  in  the  case  of  Tfut  Bank  of  Au{fH*tii  v. 
.^r^  (13  Pet..  510),  and  cannot  now  be  con- 
sidered as  open  for  argument  in  this  court. 

TTit  princij)U»  decided  in  that  ea*e  muM  t^ot- 
em  thi»;  and  tlte  judgment  of  the  District  timrf 
M  therefore  retermd,  with  cotU. 

Cited— 1  Blatcbf.,  43:2-i37. 


ALEXANDER  LEVI 
r. 

^     JOHN  THOMPSON  et  ix. 

lovoa  law — title  acquired  by  renter' $  ctrtifeaUr 
may  be  levied  on — equitabU  estate. 

The  holder  of  a  retdster's  oertlflcat©  of  the  pur- 
chase of  a  lot  in  the  town  of  Dubuque,  lawfullT 
acquired,  and  i88ue<l  by  the  reirli't«'r  under  thf  two 
Acts  of  July.  1839,  and  3d  .March.  If^:.  has  «ucfc 
an  equitable  estate  In  the  lot.  Ix'fore  the  lasuiuf  of 
a  patent,  vk»  will  subject  the  lot  tu  8aie  under  exe- 
cution under  the  statute  of  Iowa. 

The  doctrine  established  in  the  case  of  CarmB  t. 
Safford  (3  Howard,  441),  reviewed  and  confirmed. 

THE  commissioners  under  the  Act  of  the  5d 
of  March,  1837,  amendatory  of  the  Act 
entitled  "An  Act  for  laying  off  the  To«tuo( 
Fort  Madison,"  «5cc.,  approved  July  Sd,  l^^l^. 
confirmed  unto  Alexander  Levi  and  John 
Thompson,  as  tenants  in  common,  the  ri^  of 
purchase,  by  pre  emption,  of  lot  No.  68.  in  tae 
town  of  Dubuque,  being  of  the  first  claa*.  con 
taining  seventeen  onehundreth.sof  anacTt.  The 
lot  was  entered  in  the  land  office,  and  the  re- 
ceiver's receipt  given  to  Levi  and  Tbompwo 
for  the  purchase  money,  on  the  1st  of  April 
1840.    It  appears  that  William  Chil«on 
Joel  Campbell  had  instituted  a  suit,  oo  tke 
common  law  side  of  the  District  Court  of  Di- 
buque  County,  against  Levi  and  l^oapML 
and  that  judgment  was  rendered  agaiiMtthA 
for  ^780.50  and  costs  of  suit  in  Augwt,  IMl 
E.\ecution  was  issued  u{H)n  the  judgnfltii 
due  form  of  law;  it  was  placed  in  the  aberff^ 
hands  to  be  executed,  and  he  levied  upoo  At 
lot  for  which  Lee  and  Thompson  had  a 
emption  certificate,  and  the  same  wai  um  l» 
satisfy  the  execution,  before  a  patent  had  bert 
issued  *by  the  United  States  to  Leri  and 
Thom()son  for  the  same.    Tbompion,  the 
ant  in  common  with  Levi,  became  the  pv^ 
chaser,  paid  the  purchase  mon^,  and  look  tke 
sheriff's  deed  for  the  same.   Tbompm.  ii 
November,  1841.  sold  the  lot  to  the  otlwr  » 
fendants,  who  had  paid  for  the  same  bd«» 
I^vi  sued  out  his  bill.     They  state,  in  sa*"* 
to  Levi's  bill,  that  when  thev  botif^hi  the  1* 
from  Thompson,  they  were  Infonned  by  ki»- 
and  HO  suppoaed  the  fact  to  be.  that  be  bid » 
full  and  perfect  right  thereto,  free  from  all 
cumbrancea  and  of  all  claim  by  aaj  <Xbtf' 
person  or  persons,  and  that  at  the  tin»  ol  *bdr 
purchase,  and  when  they  niatle  the  pi^*^ 
to  Thompson  for  the  same,  they  wew  "yjj 
ignorant  of  any  title  or  cUtm  to  prywy  ^ 
Levi,  or  that  he  set  up  or  pretended 
any  claim  or  title  to  the  mxat.   That  ibslW 
notice  they  had  of  any  such  claim  by  Le«i** 
about  three  weeks  bciure  the  date  of  tbdr 
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8wer  to  his  biU,  when  he  sent  them  word  that 
be  dctired  them  to  make  a  division  of  the  prop- 
erty with  him.  They  further  state,  at  the  time 
of  their  purchase  there  wus  a  small  !(  >l;  house 
upon  the  lot»  of  little  or  no  value  to  them, 
which  they  tore  down  and  removetl.  That 
liity  went  into  quiet  and  peaceable  possession 
of  the  lot  at  the  time  of  their  purchase,  and 
have  PC  remained  ever  since;  that  they  had 
iiiiuit  hinting  uud  valuable  improvements  upon 
the  lot;  that  for  a  considerable  part  of  the  time 
whilst  they  were  makmg  these  improvements. 
I^vi  had  been  in  the  city  of  Dubuque,  and 
'hev  believe  must  have  discovered  tliem,  as  he 
IfequenUy  passed  and  repassed  the  lot.  and 
never  informed  them  of  h»  having  any  claim 
to  the  same:  The  cause  wa-s  trietl  in  the  Dia- 
tnct  Court,  upon  the  bill  and  answers  of  the 
defendants,  and  the  court  adjudged  that  the 
p^-tition  of  tlie  complainant  should  be  dis- 
miseed.  An  appeal  was  taken  to  the  Supreme 
Cmat,  and  that  court  affirmed  the  decree  of 
thv  court  below:  and  from  that  GOttrt  It  has 
been  brought  to  this  court  by  appeal. 

The  cause  was  submitted  on  printed  argu- 
ments, bv  ^fr.  W(ii/ii/u/("ri  Ifunt  for  the  appel- 
Unt,  ancf  }fe^rK.  Darin  and  Crawford  for  the 
appellees. 

^r.  Hunt  contended  that  the  Legislature  Jof 
the  Territory  of  luwa  could  confer  no  authority 
upon  the  sheriff  to  sell  the  property  in  ques- 
tion, because  the  title  was  yet  in  the  United 
States,  and  had  not  passed  to  Levi  and 
Thompson  at  the  time  of  the  sheriff's  sale,  and 
cited  Baaneii  «t  oL  v.  Broderick  (IS  Peters, 
430).  9ndWiU)nr,<:^adi!9(m(V^'Felten,  408.  516, 
517/ 

He  also  contended  that  the  sheriff's  deed 
eoirid  paaa  no  title,  becaoee  it  was  sold  aa  real 
estate,  whereas  the  fce-dmple  WM  at  that  time 
in  the  United  States. 

Mr.  Jfunt  also  raised  other  objections,  which 
19*J  it  is  not  necessary  *to  state,  because  the 
decision  of  the  cx)urt  turned  upon  a  single 
point 

yftMTM.  DariM  and  ('rnirf>nf.  for  the  appel- 
lees, relied  upon  the  validity  of  the  (statute  of 

Mr.  Justice  Wayne  delivered  the  opinion  of 
tlMeoart: 

The  only  question  raised  by  the  pleadings  in 
this  cause,  and  it  seems  to  us  the  only  one  ar- 
gued at  its  hearings  in  the  district  and  supreme 
courts  of  Iowa,  was,  whether  the  lot.  for 
whidi  Levi  and  Tliompeon  had  a  pre-emption 
cotiflcate,  which  h&d  l)een  entered  and  paid 
for  by  them,  was  or  was  not  liable  to  be  sold 
upon  ezecatfott  fasaed  upon  a  judgment  ren- 
dered against  them  previous  to  a  patent  having 
been  iaaued  for  the  land  by  the  government  of 
the  United  States.  Their  right  to  a  pre-emp- 
tion purchase  of  the  lot  was  acquired  under 
tl»e  Act  of  the  2d  of  July,  1836,  ch.  262,  en- 
nled  "An  Act  for  laying  off  the  towns  of 
Fort  Mad'ison  and  Burlington,  in  the  County 
of  Dea  Moines,  and  the  towns  of  Bcllevue, 
Dubuque,  and  Peru. in  the  County  of  Dubuque, 
Territory  of  Wisconsin,  and  for  other  Pur 
P«j9e»,"  and  under  the  Act  of  the  8d  of  March, 
1887,  ch.  86,  amendatory  of  the  act  jpreoeding 
Just  recited.  The  right  of  Levi  and  Thompson 
to  a  pie-cmption,  under  those  acts,  is  not  a 
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controverted  point  in  the  case.  Taking  it  for 
granted,  then,  that  it  had  been  lawfully  ac* 
fpiired.  that  tliey  entered  the  land  in  the  proper 
otlice,  and  that  it  wa8  paid  for  in  their  names, 
this  gave  them  the  ri^t  to  the  register's  cer- 
tificate of  purchase,  to  be  transmittecl  to  the 
coramihsioner  of  the  general  land  otfice,  as  in 
other  cases  of  the  sale  of  public  lands.  The 
fee  continues  in  the  United  Stales  until  the 
issue  of  the  patent,  but  the  right  to  the  fee  was 
in  the  purchasers,  and  they  were  entitled  to  a 
patent  for  the  land,  unless  there  was  some  legal 
objection  by  the  United  States  against  issuing 
it,  of  which  this  court  is  not  lulviscd. 

TIds  risht  to  the  fee  and  a  patent  in  this  case 
gave  to  Levi  and  Tliompson  that  "eqnitable 
right"  to  the  land,  under  the  certificate  from 
the  receiver  of  the  land  office,  which  the  law 
of  Iowa  has  made  subject  to  execution  for  the 
satisfaction  of  judgments,  (Stat.  LawTst:  of 
lowu.  197.  January  25lh,  1839.) 

We  further  remark,  that  the  principle  upon 
which  the  case  of  Carroll  v.  Safford  (8  How., 
441)  was  decided,  covers  this  case.  Nor  do  we 
find  anything  in  the  case  of  Boffndl  v.  Brodet' 
kk,  or  of  Wikoe  v.  Jiirk»*n,  cited  by  the  coun- 
sel fur  the  plaintiff  in  error,  or  in  any  other 
case  decided  by  this  courts  which  oondictswiti^ 
the  decision  it  here  uives. 

We  direct  the  decree  of  the  court  below  to  be 
Afl*ff  Monte,  S8B. 


•McKEAN  BUCHANAN,  Plaintiff  »»  1*20 

V. 

JAMES  ALEXANDER. 

Di»hur!>(n(f  offlcer  of  U.  money  in  lunuU  of, 
due  and  payable  to  eeamen,  not  attaduible  by 
onditon  if  ieamen. 

Money  in  the  hands  of  a  purser.  Hlthourh  It  may 
be  due  to  seamen,  is  not  liable  to  an  uttacfiment  by 
the  creditors  of  those  wainen. 

A  purser  etmnot  he  distin?uishe<I  from  any  other 
diithursiriir  ajrent  of  the  g'overnnicnt :  and  the  rule 
i»  Keiienil,  that,  so  lonK  as  money  remains  in  the 
haiuls*  of  a  <llsbur8lnflr  otfleer.  it  is  as  much  the 
money  of  the  lJnlt«vl  States  as  If  it  had  not  hern 
drawti  from  the  treasury. 

A  decision  of  a  State  court,  PHUctioiiiriK  such  an 
attaehment,  iiuiv  l>e  revis<  il  bv  ihi.'^  I'durt  under 
the  twenty-fifth" section  of  the  .jiudiciary  Act. 

MR  JUSTICE  McLEAK  deUvered  the 
opinion  of  the  court  : 
This  is  one  of  six  cases  depending  upon  the 
same  principle,  which  have  been  bvoiurhtbeCcne 
this  court  bj  writs  of  error  to  the  (^rcnit  8u« 
perior  Court  for  the  0)unty  of  Norfolk.  State 
of  Vir^nia,  imder  the  twenty-fifth  section  of 
the  Jiidicifuy  Act  of  1789. 

Six  writs  of  attachment  were  issued  by  a 
justice  of  the  peace  of  the  above  County  of 
Norfolk,  by  boarding-house  keepers,  against 
certain  seamen  of  the  frigate  Constit!ifion. 
which  had  just  returned  from  a  cruise.  The 
writs  were  laid  on  moneys  in  the  hands  of  the 
purser,  the  plaintifl"  in  error,  due  to  the  seamen 
for  wages.  The  money  was  after  .vards  paid 
to  the  seamen  by  the  purser,  in  disregard  of  the 
attachments,  by  the  order  of  ibe  Secretaiy  of 
the  Navy. 
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The  purser  admitted  l)efore  the  justice  that 
the  several  sumN  attached  were  in  his  hands 
due  to  the  seamen,  but  contended  he  was  not 
amenable  to  the  process.  The  justice  entere<l 
judgments  against  him  on  the  attachments. 
The  cases  were  apix'aled  to  the  Superior  Court 
of  the  county,  which  Hflirmcd  the  judgments 
of  the  justice.  And  tliat  being  the  liighest 
court  of  the  State  which  can  exercise  jurisdic- 
tion in  the  cases,  and  its  judgments  being 
against  a  right  and  authority  set  up  under  a 
law  of  the  United  States,  may  revised  in  this 
court  by  a  writ  of  error. 

The  important  question  is,  whether  the 
money  In  the  hands  of  the  purser,  though  due 
to  the  f^amen  for  wages,  was  attachable.  A 

Eurser,  it  would  seem,  cannot,  in  this  respect, 
f?  distinguished  from  any  other  disbursing 
agent  of  the  government.  If  the  creditors  of 
these  seamen  may,  by  process  of  attachment, 
divert  the  public  money  from  its  legitimate  and 
appropriate  object,  the  same  thing  may  be  done 
regards  the  pay  of  our  officers  and  men  of 
the  army  and  of  the  navy  ;  and  also  in  every 
other  case  where  the  public  funds  may  be 
placed  in  the  bands  of  an  agent  for  disburse- 
ment. To  state  such  a  principle  Is  to  reftite  it. 
No  government  can  sanction  it.  At  all  times 
it  would  be  found  embarrassing,  and  under 
some  circumstances  it  might  be  fatal  to  the 
public  service. 

The  funds  of  the  government  are  specifically 
ajipropriated  to  ccitain  national  objects,  and  if 
such  appropriations  may  be  diverletl  and  de 
feated  by  State  process  or  otherwise,  the  func- 
tions of' the  government  may  Iw  susi>ended. 
21*1  So  long  as  money  remams  in  the  *hand8 
of  a  disbursing  officer,  it  is  as  much  the  mone}' 
of  the  United  States  as  if  it  had  not  been  drawn 
from  the  treasury.  Until  paid  over  by  the 
agent  of  the  government  to  the  person  entitled 
to  it,  the  fund  ciinnot,  in  any  legal  sense,  be 
considered  a  part. of  his  effects.  The  purser  is 
not  tlie  debtor  of  the  seamen. 

It  Is  not  doubled  that  cases  may  have  arisen 
in  which  the  government,  as  a  matter  of  jKilicy 
or  accommodation,  may  have  aided  a  creditor 
of  one  who  received  money  for  public  services; 
but  this  cannot  have  been  under  any  supposed 
legal  liability,  as  no  such  liability  attaches  to 
the  government,  or  to  its  disbursing  officers. 

^V'e  think  the  question  in  this  case  is  clear  of 
d<nibt,  and  requires  no  further  illustration. 

The  judgments  are  reversed  at  the  losls  of 
the  defendants,  and  the  caufcv  are  rnnimded  lo 
the  Stale  court,  with  instructions  lo  dismiss  the 
attachments  at  the  costs  of  tin-  appellees  in  th.U 
court 


LYMAN  A.  SPALDING,  Pluintiff  in  Error, 

«. 

THE  PEOPLE  OF  THE  STATE  (>F  NEW 
YOHK,  e.\  rel.  Fredeuk  k  1'.  H.vt  ki  s, 
Dtfenda?it». 

U.  8,  Bankrupt  laxc.  crrfifirnie  of  dMiarge 
under,  in  no  reUa9e  fn»n  Jine  imjHMted  by  Stat^ 
chancery  fwr  brtueh  of  injunction. 

THIS  case  was  brought  up  from  the  Supreme 
Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors  of  the  Stale  of  New 

858 


York,  by  a  writ  of  error  issued  under  the  85th 
section  of  the  Judiciary  Act. 
The  facts  were  these : 

The  relator,  Fre<lerick  F.  Backus.  prerkMB 
to  the  20th  day  of  .July,  1840,  had  obtained  a 
iudgmenl  in  the  Supreme  Court  of  the  State  of 
New  York  against  Lyman  A.  Spalding,  tb* 
plaintiff  in  error,  for  the  nonperformanc*  nf 
promises,  and  on  the  said  la«t  mentioned  dsr 
the  relator,  as  complainant,  filed  a  creditor'* 
bill  against  the  said  Spahling.  in  the  Court  of 
Chancery  of  said  State,  before  the  Vk*- 
Chaucellor  of  the  Eighth  Circuit,  on  which  wi 
injunction  was  issuetl  and  served  on  said  SpaW- 
ing,  \xi  restrain  him,  among  other  thinci*.  from 
collecting,  receiving,  transferring,  scllin!:.  a*^ 
signing,  delivering,  or  in  any  way  or  manDer 
using,  controlling,  interfering  or  meddlini; 
with,  or  disposing  of.  any  property,  money  or 
things  in  action  belonging  to  bim. 

On  the  18th  day  of  December.  1841,  anord«^ 
was  made  by  said  court  to  attach  said  Sp*Winc 
for  a  violation  of  said  injunction,  and  such 
proceeding?  were  had  in  said  court,  that  on  the 
21st  day  of  March.  1842,  the  said  court  dorUn-d 
and  adjudge*!  that  the  said  Lyman  A.  Spalding 
had  been  and  was  guilty  of  a  contempt  of  court 
in  willfully  violating  "said  injunction,  by  di<- 
posing  of  property  and  pa>'ing  out  money  con 
trary  to  the  terms  of  said  injunction:  and  that 
such  misconduct  of  the  said  Lyman  A.  Spaklior 
was  calculated  to  "and  did  impair,  impede.  f*2S 
and  prejudice  the  rights  and  remwiiew  of  the 
complainant  In  the  said  cause,  and  it  ww 
ordered  that  he  pay  a  fine  for  said  contempt  to 
the  amount  of  <i8,000,  and  the  cost*  and  ex- 
jH-'uses  in  relation  to  said  contempt  of  #196. -51. 
and  that  he  be  committed  to  the  common  )aU 
of  the  County  of  Niapira.  until  the  fine.  coO, 
and  expenses  are  paid,  and  that  a  roittinni 
issue  accordingly  to  the  sheriff.  And  it  wt» 
also  ordennl.  that  the  costs  an<l  exjien?**'*  W  paid 
to  the  solicitor  of  the  relator,  and  the 
paid  to  the  clerk  of  said  court,  subject  to  the 
further  onler  of  the  conrt. 

On  the  0th  day  of  May.  1842.  an  niiAt  mitti- 
mus was  issued ;  on  the  7th  day  of  May.  the 
said  Spalding  was  arrested,  and  conttaurd 
under  said  arrest  until  the  2Dth  day  of  Septem- 
ber 1842. 

On  the  nth  day  of  April.  1842.  the  »dd 
Lyman  A.  Sjmlding  presented  his  petition  I© 
be  declared  a  bankrupt,  pursuant  to  the  Act  <tf 
Conirrtss  enlitkxl  'An  \vX  to  i-staliltsh  a  u«i- 
form  sv.stem  of  bankniptcy  throudMOl  tkm 
United  States."  passed  August  19Ui.  1841. ckl. 
and  on  the  17th  day  of  f^ptcmber.  18tt. 
duly  and  fully  dischargt>d.  under  said  act. 
all  the  debts  owing  by  him  at  the  time  of 
tiition  of  his  said  petition  to  bededwdi 
nipt,  and  re<:eived  his  certificate  thcareol, 
suani  to  stud  act. 

Afterwards.ou  his  application. he  WMbraofl' 
before  a  Supreme  Court  ciunmi«*ioacr  of  ■« 
State,  on  finfH-4ts  eorpun.  and  daimed  to  ^ 
discharged  from  the  mittimus,  oo  the  fftumi 
of  being  discharged  by  bis  oertUlcate  fron  tto 
fine,  costs,  and  expenses.  The  relator,  ktviV 
been  duly  notified,  appeared  by  comttri  m 
opposetl  said  discharge,  but  the  coininiahMrt- 
on  the  nresenla'ion  of  the  said  Cdtifieale.  jfl^ 
charge<l  said  Sjmlding  from  the 
the  29th  day  of  Siptember  r^foraald. 
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On  tlie  I81I1  t!nv  of  November  after,  the 
aiaJor  auMie  appiication  to  the  said  vice- 
cfajinoellor  for  another  mittimus  to  enforoe  the 
ft>Ilection  of  said  fine,  costs,  aiul  cxpcnops,  and 
*n  order  wai*  entered  that  the  saiJ  Spwldiug 
tUow  cause  liefore  the  vice-chncellor  whj  the 
aune  should  not  issue. 

On  the  28tli  of  said  month,  the  relator  and 
Spalding  appeared  before  said  vice  rliiincellor ; 
afld  the  said  Ljman  A.  Spalding  presented 
hn  eertiflokle  in  bankruptcy  aforesaid,  and 
claimed  that  bv  the  said  Bankrupt  Act  he  wius 
by  mud  certiocate  disdmraed  from  all  his 
<leb(s,  and  from  the  said  fltie,  costs,  and  ex- 
pec.'^es. 

Oo  the  18th  day  of  January.  1848,  the  said 
Tica-chancellor  ordered,  adjudged  and  decreed. 

that  a  new  mittimus  issue,  to  commit  the  said 
!>palding  to  the  common  jail  of  the  Uouuty  of 
Niij^afa,  until  he  pay  the  said  fine,  coe>t.s.  and 
i-xpen«5es,  $196.51.  to  be  paid  to  the  solicitor  of 
lIw  reiaior,  and  tlie  |:a,000  be  paid  to  the  clerk 
el  the  court,  sultject  to  the  further  order  of  the 
court,  and  declared  and  deddi'  ri  that  the  dis- 
23*J  charge  of  the  »aid  Lynuin  A.  *8palding, 
-tnder  the  banlcrupt  law,  did  not  entitle  him  to 
lie  released  from  the  payment  of  the  said  fine, 
co9t^.  and  expenses,  nor  from  imprisonment 
for  its  collection. 

From  which  deciaion  and  decree  the  said 
BpaJding  apix-aled  to  tbe  Chancellor  of  the 
said  State,  and  the  said  Chancellor,  on  the  2d 
<l»  of  June,  1843,  affirmed  the  decision  and 
order  or  decree  appealed  from,  and  decided' 
■'.iit  the  said  defcudant.  r.ynian  A.  Spaldini: 
was  not  and  could  not  be  dii^tcharged  fi-om  the 
taid  flue,  costs,  and  expenses  uncKr  the  Bank- 
«p»  Act.    (10  I'niL'e,  284.) 

And  cm  ap^H'ai  by  the  said  Lyman  A.  Spald- 
ing to  the  Court  for  the  Correction  of  Errors 
f  the  State  of  New  York,  the  said  court 
aiiirmed  the  said  order  or  decree  of  the  said 
ChaneeUor,  with  costs  and  interest  oa  the 
amount  decreed  to  >>e  paid,  and  decreed  tliut 
the  said  Spalding  wan  nut  by  the  Baukruiil 
Act  discharged  from  the  pajment  of  the  aaid 
toe.  costs,  and  expenaes. 

The  following  la  the  opinion  of  the  Court 
f  r  the  Correction  of  Errors,  as  pronoimced  by 
\.ha^  Jii.*tiee.  Nelson: 

The  appellant  waa  adjudged  sruilty  of  a  con- 
t<'mpt  of  court  for  a  willful  vi*  ]  irion  of  an 
iajunctioD  by  the  Vice-Chancflior  of  the 
fightli  Circuit.  00  the  Slat  of  Mandi,  1842. 
and  amerced  in  the  .turn  of  ;<?,.0()0.  and  costs 
ioul  expeuses  of  the  proceeding,  which  were 
taicd  at  $196.51,  with  directions  that  he  be 
committed  to  the  jail  of  Nif^g^  CoUDty  until 
the  same  were  paid. 

On  or  about  the  7th  of  May,  be  was  arrested 
f  >r  nonpayment  of  said  fine,  but  siircecded  in 
preveuiiug  an  actual  commitment  into  the  cus- 
tody of  the  jailer,  by  the  use  of  the  writ  of 
WJrii*  I'tyrpvM,  until  lie  obtained  his  discharge 
under  the  bankrupt  law,  17th  September  fol- 
lowing, when,  he  was  soon  after  set  at  liberty 
on  the  production  of  said  discharge,  by  Joaeph 
Center,  a  oonnolflBioner  to  do  the  duties  of  a 
jiidtre  rjf  flu  "^'  ipreme  Court  at  chambers. 

On  the  Ibih  of  November,  the  relator,  upon 
foil  etateoient  of  the  foregoing  facts,  applied 
tl  the  vice-chancellor  for  a  riHoniniilment,  on 
Uie  ground  that  the  discharge  of  the  conunis- 
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sioner  was  without  authority,  and  void; 
which,  after  hearmg  counter  affldavita,  and 
counsel  for  both  parties,  he  adjudged  iocord- 
liiudy.  and  entered  an  orcler  for  s,iid  recommit- 
ment to  close  cuislodv  till  the  line  wa.s  pjiid. 

On  appeal  to  the  Chancellor,  this  order  was 
affirmed,  and  the  question  is  now  here  on  ap< 
peal  to  this  court. 

<  huf  Jiiiftire  Nri  sox.  Upon  the  view  I 
have  taken  of  the  case,  the  only  question  at  all 
material  to  examine  is,  whetlier  the  line  inflict- 
ed upon  the  appellant  for  a  willful  vif.lation  of 
the  injunction  is  a  debt  within  the  meaning  of 
the  bankrupt  law  so  that  his  discharge,  grant- 
ed  under  it,  will  operate  to  cxonerau-  him  from 
imprisonment,  if  not,  then,  beyond  all  ques- 
tion, the  act  of  the  conunfasioiier  in  discharg- 
ing the  appellant  from  the  mittiiiuis  was 
♦without  authority,  and  the  order  of  the  |_*24 
vice-ehanodlor  om«cting  a  recomroitnient 
proper. 

By  the  4tii  section  of  the  bankrupt  law 
(Laws  Cong..  1841.  p.  11),  the  certificate  shall 
*' be  deemed  a  full  and  complete  discharge  of 
all  debt.s,  con  tracts,  and  other  engagements  of 
such  bankrupt  whidi  aie  provable  usder  this 
act."  &c. 

The  adjudication  upon  which  thefltie  w&s  im- 
posed, is  as  follows:  "The  said  Lyman  A, 
Spalding  has  been  and  is  guilty  of  a  contempt 
of  this  court  In  willfuTly  foisting  tbe  said  in- 
junction, and  b}'  disposinu:  of  property  and 
receiving  and  pa^iue  out  money  contrary  to 
the  terms  of  the  sakftirinnctlon:  and  that  said 
n.;  conduct  of  the  sain  Lyman  A.  Spaldin;? 
wuis  calculated  to,  and  actually  did,  impede 
and  prejudice  the  rights  and  remedies  of  the 
complainant  in  the  said  cause." 

ThiK  act.  for  which  the  api)ellant  has  thus 
been  adjudged  guilty,  is  a  criminal  offense 
under  the  Revised  Statuti»«  (Vol.  IL,  v  ^''"-"'^ 
Sec.  14^,  and  wa.s  before,  at  common  law 
(4  Bl.  Com.,  129).  for  which  he  was  liable  to 
an  indictment,  and,  on  conviction,  to  fine  and 
imprisonment. 

He  might  have  been  punished  in  this  way, 
and  subjected  to  a  fine  not  exceeding  $3o0  and 
imprisonment  for  one  year.  (2  Rev.  Stat.,5b2, 
sec.  46,  and  p.  ."iTT,  sec.  14.) 

But  this  rcmedv  by  iudictmeni  for  suppreM* 
ing  the  mischief  n  oftentimes  found  too  tardy 
for  the  exigency  of  the  case;  and  hence  the 
law  ha.s  also  authorized  the  more  nummary 
proceeding  by  attachment,  as  for  a  criminal 
contempt,  whereby  ilic  offender  is  arminped  at 
once  upon  the  charges,  and  the  eouiiie  of 
justice  more  promptly  vindicated  and  sustain- 
ed. As  lin*;  been  well  remarked  in  rcfcri'nce 
to  this  subject,  laws,  without  a  competent 
authority  to  secure  their  administration  from 
disobedience  and  eontempt,  would  be  vain  and 
nugatory.  A  power,  therefore,  in  the  courts 
of  justice  to  suppress  such  contempts  by  an 
immediate  attacluru  tit  of  the  offender  residta 
from  the  lii>t  principles  of  judicial  establish- 
ments, and  nm.«t  be  an  in.separable  attendant 
upon  every  superior  tribunal. 

This  summary  mode  of  punishment  is  the 
one  that  has  btcii  reported  to  in  the  instance 
before  us;  and  upon  a  conviction,  the  proprie- 
ty and  justice  of  which  is  not  in  qne^tion.  a 
tine  of  s;},000  and  costs  of  pn>c<  cdinfrs  hits 
been  imposed;  a  penalty,  as  wc  have  seen,  for 
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a  Strictly  criminal  oflensc.  and  inflicted  under 
a  strictly  criminal  proceeding. 

It  appears  to  me,  therefore,  the  very  state- 
ment 01  the  case  is  enough  to  show  that  there 
is  no  color  for  the  ground  taken,  that  the  tine 
is  a  debt  within  the  bankrupt  law,  any  more 
than  would  exist  in  the  case  if  it  had  been  im- 
posed after  conviction,  on  an  indictment  for 
any  other  of  the  numerous  minor  offenftes 
within  the  calendar  of  crimes. 

It  is  contended,  however,  that  these  pro- 
525*1  ceedings,  being  under  the  *  provisions  in 
the  Revised  Statutes  (Vol.  II.,  p.  440.  tit.  13)  de- 
signed for  tke  purpose  of  enforcing  civil 
remedies,  should,  though  in  form  criminal,  be 
regarded  simply  as  another  remedy  for  collect- 
ing the  debt  claimed  in  the  suit  in  the  Court  of 
Chancery,  and  upon  which  they  have  been 
founded;  that  the  tine  is,  in  point  of  fact,  im- 
posed for  the  purpose  of  being  applied  to  the 
extinguishment  of  that  debt,  whenever,  in  the 

Ftrogress  of  the  suit,  it  shall  have  been  estab- 
ished;  that  it  is  but  incidental  to  the  debt,  and 
dependent  upon  it.  and  a  discharge  of  the  one 
must  necessarily  discharge  the  other. 

The  answer  to  all  this  is,  that  several  cases 
of  strictly  criminal  contempts  have  been  incor- 
porated into  the  provisions  of  the  statute  under 
this  head.  "Of  proceedings  as  for  contempts, 
to  enforce  civil  remedies,"  &c.,  of  which  the 
case  before  us  is  one,  for  the  purpose  of 
authorizing  the  court  to  impose  the  tine,  with 
a  view  to  the  actual  loss  or  injury  sustained  by 
the  party  aggrieved,  in  consequence  of  the 
criminal  act.  and  of  applying  the  money  in 
satisfaction  of  the  same,  fnstead  of  imposing 
it  for  the  benefit  of  the  people. 

This  is  most  manifest  from  a  perusal  of  the 
several  provisions.  We  find  there  the  case  of 
persons  assuming  to  be  ofticers,  attorneys, 
solicitors,  and  counselors  of  the  court,  and  act- 
ing as  such  without  authority.  Also  for  rescu- 
ing property  from  seizure,  and  persons  from 
arrest;  for  unlawfully  detaining  a  witness  or 
party  from  court;  and  for  any  other  unlawful 
interference  with  the  process  or  proceedings  in 
the  action;  the  refusal  of  a  witness  to  attend  or 
to  be  sworn,  the  improper  conduct  of  jurors, 
in  conversing  with  a  pjirly  to  the  suit,  receiv- 
ing communications  from  him.  or  from  any 
other  person,  in  relation  to  the  merits;  for  dis- 
obedience to  any  lawful  order,  decree,  or  pro- 
cess of  the  court,  &c.  (2  Rev.  Stat.,  441,  sec. 
1,  Sub.  8.  4.  5.  6.) 

All  these  are.  strictly,  cases  of  criminal  con- 
tetnpts.  which  have  nothing  to  do  with  the 
collection  of  debts,  or  enforcement  of  civil 
remedies  beyond  the  support  and  vindication 
of  the  general  administration  of  the  laws;  and 
the  following  provisions  of  the  statute,  regu- 
lating the  punishment  to  be  inflicted,  shows 
the  reasons  for  bringing  them  under  this  head. 
(Sec.  20,  D.  443.)  If  the  court  shall  adjudge 
the  defendant  to  have  been  guiltv  of  the  mis- 
conduct charged,  and  that  such  misconduct 
was  calculated  to,  or  actually  did.  defeat,  im- 
pair, impede,  or  prejudice  the  rights  or  reme- 
dies of  the  party,  it  shall  proceed  to  impose  a 
fine,  or  to  imprison,  or  both,  as  the  nature  of 
the  case  shall  require.  (Sec.  21.)  If  an  actual  loss 
or  injury  sliall  have  been  protluced  by  the  mis- 
conduct alleged,  a  tine  shall  be  impose<l  suffl- 
cient  to  indemnify  the  party,  and  to  satisfy  his 
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costs  and  expenses,  which  shall  lie  paid  orrr 
on  the  order  of  the  court;  and  the  paymeniind 
acceptance  of  such  fine  shall  be  «  b«r  to  ibt 
action  by  the  aggrieved  party  to  recover  dara 
ages  for  said  injury.  (Sec.  23.)  When  such 
misconduct  consists  in  the  omission  to  perform 
.some  act  or  duty  yet  in  the  power  of  ibf  d«- 
fendant  *to  perform,  he  shall  be  iropris  [*26 
oned  only  until  he  shall  have  performed  roch 
act  or  duty,  &c. 

Here,  in  cases  confessedly  criminal  tod  in- 
dictable, and  the  penalties  for  which,  ordin* 
rily, would  go  for  the  benefit  of  the  people,  the 
courts  are  authorized  to  impose  them,  with  t 
view  to  the  indemnity  of  the  party  aggrieved, 
making,  at  the  same  time,  his  acceptance  of 
the  fine  a  bar  to  any  private  action  for  the  io- 
jurv. 

But  the  fine  imposed  is  no  less  a  penalty  for 
a  criminal  act,  and  intended  as  a  puni<>hmeot 
for  the  same,  than  if  inflicted  for  the  beseat 
of  the  people.  The  imposition  in  the  way  prt- 
scribed  by  the  statute,  accomplishes  the  double 
purpose  of  punishment  for  the  misconduct  oo 
the  one  hand,  and  indemnity  to  the  aggriered 
party  on  the  other. 

I  am  satisfied,  therefore,  that  the  diacfaar^ 
under  the  bankrupt  law  has  no  sort  of  appli- 
cation to  the  ca^e.  and  that  the  order  for  the 
recommitment  by  the  vice-chancellor  was  pro{>- 
er  and  legal. 

It  has  been  urged,  that,  whether  the  commii- 
sioner  erred  or  not  in  discharging  the  appellatt 
from  the  mittimus,  under  the  writ  of  hiJbtat 
corpu*,  the  vice-chancellor  had  no  authority  to 
recommit;  that  the  order  discharging  him 
should  have  been  first  reverseil  by  cerUorari 
l>efore  the  second  commitmemt.  (Sec  61.  p. 
478.) 

This  would  be  true,  if  the  commissioner  h»d 
had  jurisdiction  over  the  subject  matter,  aod 
had  rendered  only  an  erroneous  judgment  la 
the  premises;  but  has  no  application  wljerr 
his  procee<ling  is  wholly  without  authority, 
and  void,  as  in  this  case.  (2  Rev.  Stmt,  470. 
sec.  42.  Sub.  3.  sec.  44;  CabU  v.  Cooper,  15 
Johns.  R.,  152.)       (A  Copy.) 

N.  Hill,  Jr..  Reporin- 

To  review  this  judgment  of  the  Court  if 
Errors,  the  present  writ  of  error  was  broufbl 

The  case  was  argued  by  Mr.  Cvrtmim  f«v 
the  plaintiff  in  error,  and  Mr.  Delano  for  the 
defendant  in  error. 

Mr.  UurUnvu.  for  the  plaintiff  in  error; 

By  the  affirmation  of  the  said  order  or 
cree,  it  is  decided  that  the  said  fine,  carta, 
expenses  is  not  a  dcl>t.  within  the  bte 
rupt  law  of  the  United  Static.  And 
certificate  of  the  plaintiflf  in  error  u 
stiid  law  did  not  discharge  him  from  tbe 
ment  of  the  said  fine,  costs,  and 

We  insist  on  the  contrary,  and  shall 
maintain  that  the  said  fine,  costs,  and  e 
imposed  on  the  said  plaintiff  in  error  is 
.\n(l  that  his  certificate  of  discharge 
said  bankrupt  law  did  and  does  discharfv 
from  the  payment  thereof. 

On  the  decision  of  the*te  poiBta 
whole  of  this  cause.    We  make,  t 
our 

♦First  Point.  That  tlic  tine,  costs,  and  [•Si 
expenses  imposed  on  the  plaintiff  In  error 
vious  to  his  petition  in  bankruptcy,  wasa 
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iim  which  he  was  duly  discharg<ed  by  bis  ccr- 
tiilette  andflr  the  bauknipl  law  of  the  Untied 

Slates. 

Bv  the  \aUi  bankrupt  law  (Lswh  of  Congress. 
1841.  dia|».  %  "ai^  person  whatsoever  resid- 
ing io  any  Stale  or  territor>-  of  the  United 
isiaiei  owing  debts  '  muy  petillou '  except  where 
the  debts  were  created  by  def  alGtti(Hi»  as, "  &c. , 
"or  while  Hrfins?  in  any  fiduciary  capacity,  and 
ou  complhince  Avith  the  act,  'shall  be  entitled 
to  a  full  discharge  from  all  his  debts.'  And 
ibnt  discharge  and  certificate,  when  duly 
enmk-d.  shall  in  all  courts  of  justice  be  deemed 
4  full  and  complete  dij^chiirire  of  all  debts,  con- 
tracts, and  engagements  of  such  baniutipt, 
vbich  are  prorabw  under  this  act" 

la  our  cji.'-f  there  is  no  pretense  that  the 
plaintiff  in  error  or  his  debts  come  under  any 
of  the  exoeptknu  in  the  fliet  section;  or  tbat 
there  is  auy  exception  in  the  law  whidi  ex- 
cltides  him  or  it.  But  the  decision  is  against 
as  OB  the  ground  ttiat  tba  law  Itself  was  not 
intended  to  apply  to  S  CSSe  like  OUTS.  What, 
ibtu.  ii>  OUT  case? 

Id  answer,  it  becomes  necessary  to  inquire 
by  whtit  power,  under  what  statute,  and  for 
vbat  purpose,  the  imposition  of  this  fine,  costs, 
lad  expenses  was  made,  and  the  plaintiff  in 
error  placed  beyond  the  reach  of  relief  from 
ibe  bankrupt  law,  and  subjected  to  perpetual 
iopnaoninent. 

The  power  is  claimed  to  be  exercised  br  vir- 
tue of  the  revised  statutes  of  the  State  of  New 
York,  '*  aw  for  a  contempt." 

There  are  two  statutes,  under  the  one  or  the 
etbCT  of  which  the  fine,  oqsts,  and 


The  one  (2  Rev.  Stat.  3 


expenses 

.  3d  ed.. 


have  been  produced  to  any  party  by  the  mis- 
conduct alleged,  a  fine  smill  be  imposed  suffi- 
cient to  indemnify  such  party,  niu!  to  ?=iafisfy 
his  C(M»U»  and  expenses,  which  ^hail  be  paid  over 
to  him  on  ibe  order  of  tlie  oowrC.  And  in  such 
case  the  payment  and  acceptance  of  such  fine 
shall  bu  au  absolute  bar  to  anv  action  by  such 
aggrieved  party  to  recover  damages  for  such 
injury  or  los.«i. 

Sec.  22.  lu  all  other  cases,  the  fine  shall  not 
exceed  two  hundred  and  fifty  dollars,  over  and 
above  the  costs  and  expenses  of  the  proceedings. 

Sec.  26.  Persons  proceeded  against  according 
to  the  provision.s  of  this  title  sljiill  notwithstand- 
ing be  liable  to  indictment  for  the  same  mis* 
conduct,  if  it  be  an  indictable  offense:  bnt  the 
court  before  which  a  conviction  shall  1m'  had 
on  such  indictment  shall  take  into  considera- 
tion the  punishment  before  inflicted,  in  form* 
ing  its  sentence. 

The  adjudication  was  under  section  20,  as 
the  mittimus  is  in  the  words  of  this  section. 
And  the  fine,  &c.,  is  under  section  21,  for  the 
purpose  of  indemuif  viug  the  relator  for  the  re- 
moval  of  80  much  of  the  projx'riy.  or  money, 
on  Avhich  he  bad  a  lien  by  his  injunction. 

Thjii  IS,  it  belongs  to  tlie  part^  ,  on  his  estab- 
lishing  his  right  to  it  by  obtaimng  a  decree  of 
the  court  on  liis  bill  of  complaint.  The  dam- 
age was  the  money,  or  value  of  the  property, 
on  which  the  relator  had  his  lien  by  his  bdl  and 
injunction;  the  offense,  the  disposing  of  that 
amount  by  the  plaintiff  in  error;  the  fine  is  the 
amount  of  that  damage,  termed  by  the  statute 
a  "  fine."  It  is  a  certain,  fixed  and  definite 
amount,  a  debt,  and  belongs  to  the  relator  if 

hr  ri]it;iins  H  decTfT  nn  lii'^  hill;  if  nOt,  it  then 


^7)  is  eutiilei^  "  Provisions  concerning  courts  .  belongs  to  the  plaiutilf  in  error 


ef  lecord,  their  process  and  proceedini^,"  by  < 

wtiich  pri^vrr  i-  LTvr  n  to  punish  a.^  criminal 
contempts  wilitui  (iisobedience  of  any  process 
or  order  lawfully  issued  or  made  by  a  court  of 
r«?cord.  The  punishment  to  l)e  by  lin*»  <>r  ini- 
pri<ionmeiil,  or  both,  but  Uie  flue  is  limited  to 
4:2oO.  and  the  imprisonment  to  thirty  days. 
And  !«ectiou  14  expres.sly  states  that  tliesc  sec- 
tions shall  not  extend  to  auy  proceeding  against 
pertita  or  officers,  as  for  a  contempt,  for  the 
purpose  of  enforcing  any  civil  right  or  remedy, 
l  uder  this  statute,  the  fine,  &c.,  could  not 
ksTe  been  impo.se<l. 

The  other  statute  (2  Rev.  Stat.,  2d  ed..  410) 
li  entitled,  "  Of  proceeclings,  as  for  contempts, 
to  enforce  civil  remedies,  and  to  protect  the 
zu^ts  of  parties  in  civil  actions,"  which  pro* 
^am,  that, 

S'c.  1.  Every  court  of  record  shall  have 
power  to  punish,  by  fine  and  imprisonment,  or 


Here.  then,  we  have  the  power,  the  statnte, 

and  tlie  purpose  n!irir.r  and  for  which  the  fine, 
cobts,  and  expend  were  impend. 

But  it  Is  urged  against  us  tbat  this  is  a  fine 
for  a  contempt,  and  alleged  willful  contempt; 
as  though  that  implied  a  criminality  which 
placed  the  unfortunate  partv  adjudged  guilty 
i)eyond  relief,  and  interposeo  an  insurmonnta- 
blc  barrier  between  him  and  the  beuelii  of  the 
bankrupt  law. 

[Afr.  Curttnius  then  proceeded  to  argue  that 
the  object  of  this  statute  was  only  to  enforce 
civil  reniL-dies.  by  tlie  peojiU  's  interiiosing  In  • 
tween  party  and  parly,  and  permitting  a  party 
to  use  the  same  process  which  the  people  do  in 
their  cases  of  contmnpt;  that  *the  money  [♦SO 
was  payable  to  one  party  to  indemnify  him  for 
the  umB  which  he  had  sustained  by  the  act  of 
the  other  parly;  that  the  ofTending  party  mii^ht 
8lill  be  indicted  fur  lhc>  Humu  oUenhe,  which 


«itlier,  any  negl(K^  or  violation  of  duty,  or  any  j  could  not  be  the  case  if  both  were  offenses 
m:-coiiduct,  by  which  the  rights  or  rrmcdies  of  i  against  the  ]niblic;  that  in  case  the  claimant 
a  party  in  a  cause  or  matter  depending  in  such  I  failed  afterwards  to  establish  his  right  to  the 
court,  may  be  defeated,  impaind,  impeded,  or  t  money,  it  would  be  paid  to  the  defendant,  but 
prejudiced,  in  the  fr)llowing  cases.  never  to  the  people;  that  even  if  It  was  n  de1)t 

i28*J  *8ec.  20.  If  the  court  shall  adjudge  .  due  to  the  people,  it  wouki  be  discharged  by 
the  defendant  to  have  been  guiltv  of  the  mis-  \  bankruptcy,  inasmuch  as  they  had  chosen  to 
conduct  alleged,  and  that  .such  misconduct  was  I  produce  the  relation  of  debtor  and  creditor  be- 


c^ulated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of 
»inv  party,  m  a  cause  or  matter  depending  In 
uch  court,  it  shall  proceed  to  impose  a  fine,  or 
to  imprison  him,  or  both,  as  the  nature  of  the 
case  reuuire. 
Sec  21.  If  any  actual  loai  or  injury  shall 
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tween  themselves  and  the  offending  party.] 

It  is  then  a  debt.  (2  Jacob's  Law  Dictionarv, 
300;  Ex  parte  Smith,  5  Cowen,  277:  WaUmewth 
V.  Mmd,  9  Johns.  Itep.,  387;  MeDouffttU 
Rkhardni.i,,  ;}  TliU's  Rep.,  558;  Ciise  of  JinnM 
Baker,  2  Strange,  U52.)  It  is  not  only  a  debt, 
but  a  debt  dfa(£ai^ged  by  the  bankrupt  kw.  (8 
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Molloy.  442;  Rr  portc  Parker,  8  Yf»ey,  554;  1  | 
Deacon,  235;  Ilojicroft  v.  Funiui',  8  31oore, 
424;  lA  icix  V.  MorUind,  2  Born,     Aid.,  56;  1 1 
6ch.  &  Lef..  160.)   Theiie  cfutes  establish  that  | 
the  form  of  the  process  i<  not  to  he  fon.^idc  rcfl, 
but  the  cause  of  it«  iwuiitg;  th&t  if  the  ground  1 
af  the  proceeding  be  a  debt,  it  is  a  procesa  of  | 
debt;  and  that  if  the  process  is  to  cmiiiihI  [my- 
meat  of  a  sum  of  mouey,  it  is  a  debt.    The  1 
same  views  are  sustained  by  the  following  au- 1 
thorities:   2  Rose's  Ciises  in  Biinkruptc  v.  198; 
Cooper's  Cases  in  Chancery,  198;  The  king  v,  ' 
Edwar4»  (9  Barn.  &  Cran. ,  662) ;  I  Bos.  ft  Pull. ,  [ 
3:^0:  1  Cow  p..  Vm.  ' 

Second  Point.  That  there  is  error  in  the  af- 
firming the  decree  of  the  $106.51  of  costs  to  he 
paid  to  the  Rolicitor  of  the  i-elalor.  ami  tliat  the 
decree  in  this  case,  being  void  in  uart,  is 
void  in  whole,  and  must  be  reversed.  (1  Moore's 
Hep..  4;M:  4  Bl.  Com..  285;  18  East,  1»0  ) 

Third  Point.  Tliat  if  the  fine  was  imfwijed 
for  a  criminal  offense,  tlie  statute  under  which 
the  same  was  imposed  is  repugnant  to  a  law  of 
Congress  and  the  Constitution  of  the  United 
Stales,  and  Is  therefore  illegal  and  void. 

It  isrepugnfint  to  the  bankrupt  law. 

Ist.  Because  it  operates  hh  a  fraud  ou  the  act. 
by  securing  a  preferenoeof  one  creditor  over  the 
general  creditors. 

2d.  It  seeks  to  compel  the  bankrupt  to  violate 
the  act  by  paving  one  credits  before,  and  at  the 
expense  of,  the  others. 

;^d.  It  seeks  to  compel  a  violation  of  the  act, 
and  debars  the  bankrupt  of  its  Ix  ucfits. 

The  act  declares  all  payments,  &c.,  in  con- 
templation of  bankruptcy,  and  all  prefefences, 
void,  !ind  a  fraud  on  tlu-  act.  and  tlmt  the  fM-r- 
•ou  making  such  unlawful  payments  and  pref- 
erences shall  receive  no  dtsdiarge. 

In  our  case,  after  the  fiUng  of  his  petition, 
the  plaintiH  in  error  was  devested  ot  all  his  i 
propertv.  He  ooufd  not  pay,  for  he  had  noth- 1 
inir.  fie  could  n  t  jviy  the  property  in  Ids 
80*j  schedules,  Ih-cuu^m;  *it  did  not  belong  to 
him.  And  neither  the  relator  nor  the  court  oouid 
rei  eive.  aixi  if  rerdvcd.  (hc  assignee  might  have 
recoverwl  it  again.  . 

Tlie  order  and  the  mittimun.  then,  souglit  to  I 
enfori'e  ;ui  illt-Lral  iK-t,  a  ffiiu<l  on  the  cn-dilors 
of  ilu;  Ijttiikrupl.  and  w  violatiuu  ol"  ihe  priuci-  . 
pie  of  equality  amonir  tin  ereditors. 

li  is  rcpu-nant  to  ('on>titution. 

lai.  If  u  criminal  oilcn^^e.  it  imposes,  under 
the  circumstiifu't"',  an  excessive  tine,  andacon- 
fi'.'i jUt.iif  (Tuci  and  nnusual  puniNlinient.. 

\Ve  have  st-eii  that,  ou  tilini:  liis  j)e(itioD  in 
bAnkriipt<'v,  the  plaintiff  10  error  wms  by  thcj 
n*  f  devcslrd  of  all  his  property.    If  he  swore 
to  the  truth,  his  sclifdules  contrdned  it  all.  If 
lit:  did  not.  il  siill  wouM  fwJong to  tlie  a.sxi^nce. 
His  dec  ree  in  bankruptcy  Nsas  evideacc  tlial  he 
liiid  sworn  to  the  tnilh.  and  the  imposition  of 
this  tine,  if  criminal  aful  uoin;;  to  the  people.  . 
was  e.\ce?s^ive.  and  wus  a  cruel  punishuieul  for  i 
the  offense,  for  H  imposed  an  impoiwibility. 
The  law  nev<'r  imposes  a  tine,  where  il  presumes 
tiie  p»rt>  can  Luvu  uoUiiuic  to  pay.   Here  was  ' 
no  prefttimpt  ion.  but  actual  Ic^  evldeifoe,  tbat  \ 
tiierc  was  nothing:.    If  it  ho  said  that  the  order  i 

as  made  before  his  petition.and  without kttowl- ! 
edge  of  It,  we  answer,  witb  fuU  knowledge  <f  i 
sdi  I  hr«e  fiicte  it  is  rostained.  and  sought  to>ht 
enforced.  v' 
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2d.  It  doomed  him.  in  fact,  by  the  order  of 
a  single  judge,  to  perpetual  imprisonment. 

This  follows  of  cour^ ;  devested  of  eTerythiRg 
—deprived  of  liberty — the  narrow  bounds  of  n 
prison  cell  the  field  of  his  enterprise — and  hour* 
of  solitude,  without  means  for  Uie  exercae  of 
his  Industry ,  could  never  enable  bim  to  pay  this 
heavy  fine,  costs,  and  e.xfienses. 

8d.*  It  subjects  him  to  punishment  twice  for 
the  same  offense. 

We  have  iiisi'.ted.  that  if  the  fine  was  im- 
posca  for  a  criminal  contempt,  it  is  still  a  debt 
And  that  if  the  offense  is  criminal,  the  stslnte 
is  illciral  and  void;  and  that  the  only  wjv  V' 
which  the  nialute  can  or  ought  to  be  sustained 
is  on  the  ground  that  itisd^andthattbefiMl 
that  the  fine  under  it  bdoogji  ^  the  psvty  is 
proof  tbat  it  is  so. 

But  it  is  objec*t<^  tbat  the  contempt  b 
im!  Ix'cause.  both  nt  common  law  and  by  the 
statute,  it  is  indictable;  we  say  it  is  also  dvlL 
If  indicted,  the  fine  is  limited  to  $990.  If  civil 
to  the  damages  of  the  party.  In  our  m"*?.  the 
contempt  is  civil,  and  the  fine  the  djuiuges; 
and  the  plaintiff  in  error  is  still  subject  to"  ic- 
dictment,  and  fine  of  |250.  From  which  dor* 
he  ask  to  be  discharged?  Certainly  not  from 
the  fine  on  the  indictment.  Although  from  that . 
we  insist,  as  before,  that  he  would  t^dischsfjed. 
We  make  as  our 

Fourth  Point.  The  judgment  of  the  ft^m 
aprainst  the  plaintiff  in  error,  at  the  time  of  ih«- 
filinLT  of  his  petition  under  the  Bankrupt  An. 
*w as:  a  debt,  and  the  ground  on  which  [•SI 
the  proceedings  in  chancery  were  had.  TU 
decree  or  order  imposing  the  fine,  coats,  and  r-t- 
pen.ses.  therefore,  is  either  .«i  new  or  additioml 
debt,  founded  and  restin.e  on  the  origioai;  or. 
it  Is  the  remedy  given  by  statute,  to  ttiforet; » 
for  contempt,  the  payment  of  so  BifMh  of  the 
old  debt. 

If  the  line  creates  a  new  or  aildltioiialobftas* 

tion  on  the  part  of  the  plaintifTin  error  to  f^i* 
it  is  a  debl^a  debt  of  no  higher  oaiure  u 
greater  importanoa  thaa  a  judgment  for 
as  ik  trespass  on  the  px'rson  or  the  property  of 
relator,  from  which  under  the  tuankrupt ' 
would  be  discharged.  (Cooke  B,  R.,  8, 5, 

As  a  new  (»r  aclditional  debt,  it  was 
fixed,  and  detinite,  previous  to  the  flitng  of  Ulj 
P<'titir)u.  and  provable  under  the  act — nmvalllw 
by  the  relator,  being  Xv    v><  cr*  doed  <ttma|^ 
imposed  for  his  Ijenetit.  and  ^^iible  to  *  * 
I  he  statute  asirert  i  u : :    and  fixing  it.  By 
ilir  ate.  therefore,  he  isdisdi  ir^:  d  f 
Kosc,  IDG;  Cootx-r,  198;  9JJu;:i. 
1  Ros.  .V5P||IL,i836.) 

Or.  if  HO  much  of  rh'  .  ].!         hm.!  *Tn 
decree.,  and  miltima*,  Luc  iUiiiJ,^"  u, 
8tatute  for  it8  enforcement,  then  tbo 
in  error,   being  discharged  firam  tl 
it.«elf.  must  1x5  from  the  remedy  for  Ibi 
ment. 

Here,  then,  the  plaintiff  In  ertsruiiivs  or  1-. 
and  d«^re^  to  pay  the  relator  i3L#f'  ^od 
e.vpense.s;  which  f^.i^'"*  ■v^  ,lulll  :iiid  niu^v  if  > 
reived  by  the  relator,  rediaoet  ao  mtt;.  h  I'f 
judgment;  what  act  or  ewat  WMlin^s4-h^>-- 
the  plaintiff  !:i  i  rvi  !  fioni  thi-i  onltT?  Wtcjii 
the  receipt  of  the  relikiMrr  t^MSHiialv  Wdi^l 
a  »itisf action  of  that  jndg'lMM^jWkj^''  ^ho  h^r 
of  fJie  relator?  Und 'uliti  d!y.  "WMiiEll^^AE 
legal  disciiaripft^ 
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Then  whv  not.  l>y  the  law  of  ihc  land,  as 
follr  and  clearly  discharged  from  that  judg- 
ment by  his  cerfificutc  diftcbarixh] lilm  from 
iil  hisdebtfi,  as  thuu^^h  he  had  pro(iuci;d  tiie  nal- 
i^faction  piece  of  llie  relator?  The  one.  the  legal 
di^hArec  of  the  relator;  tiieoitaer,  equally  so  of 
the  bankrupt  law. 

When  discharged  from  the  judgment,  he  is 
(lit«charged  from  the  execution,  or  process  to 
enforce  its  collection,  or  any  part  of  it,  the 
mme  as  if  imprisoned  on  a  rdpiuM  nd  Mtinfaci' 
rwtum^  the  debt  bein|( discharged,  the  remedy 
pmt»  with  It,  for  there  b  nothing  left  to  oper- 
ate upon.  For,  if  the  money  had  bct  n  paid 
ioto  court,  it  never  could  have  become  the  re- 
titer's  without  proof  of  the  existence  of  the 
judgment  as  iillcned  in  his  liiH.  If  Ihat  jud*^ 
mcnt  is  satisfied  at  any  time  lK:fore  the  uiuuey 
over  by  court  to  the  relator,  the  money 
Tnjid  n^vt  rt  to  the  plain'itT  in  error,  or,  in  this 
to  the  a^isignec  in  Imnkruplcy. 

A»  a  new  debt  or  obligation,  or  m  a  remedy 
32*]  for  the  collection  *of  so  much  of  ihe  old 
debt  or  judgment,  therefore,  the  plaintiti  in 
mor  is  etjuaTly  discharged  hy  his  certificate. 

A^in.  this  is  maniffst.  The  relator  sought 
byhw  bill  to  collect  this  debt,  say  $5,000:  he 
btains  a  lien  on  |d,OllO,  which  is  removed  by 
'he  plaintiff  in  error;  and  he  is  ordered  to  re< 
phce  it  by  paying  that  amount  Into  court.  If 
doDe,  the  rclaior  ^^luTi  [-^  u  )  injury.  The  relator 
coBtaios  his  bill  bv  proving  bia  Judgmeat  or 
ddn  of  $5,000.  and  obcaint  an  \tm  that  the 
13.000  ill  court  Ix*  [mid  over  to  hltn.  Can  it  be 
ioppofied  for  a  moment  that  he  is  stilt  entitled 
to  a  decree  for  the  full  amount  of  his  judgment 
of  #5.000  in  addition? 

And  yet  this  is  the  certidn  result  of  the  de- 
cision of  the  Court  of  Errors.  For  If  the  $3,000 
i««  piiid  to  the  relator,  it  cannot  be  applied  to 
the  paynu  ni  of  so  much  of  the  pavment, 
becanae  the  whole  of  that  is  dischai|feil  by  the 
cfTTificate  in  bankruptcy.  And  IwcanRc,  nnder 
th<:  [)re^K'ut  decision,  the  fine  is  no  purl  of  it. 

Tt)e  tt^lator,  however,  must  prosecute  hit 
bill  of  cnmnlaint  to  a  decree  before  he  ran 
obtain  nn  order  for  the  payment  of  the  $3,000 
tobiui.  And  that  decree  roust  he  for  the 
whde  amount  of  his  judgment  of  $5,000,  be- 
cause, under  the  Mid  decree,  the  $3,000  is  no 
[mn:  thus  receiving  the  |;ii)Ou.  and  a  de(Tee 
for  $5,000  in  addition.  Presenting  the  exlraor- 
dinary  faet— ^  fact,  too,  without  precedent 
ID  ;he  (oiirt.s  of  law  or  e(juity  of  this  or  any 
other  country  (but  in  direct  violation  of  the 
caaunoD  principles  of  both)— that  a  party  seek- 
ing to  collect  a  civil  demand  of  fo.OoO.  may, 
by  the  act  o(  the  defendant,  occasioning  no  in- 
jur}- whatever  to  him,  be  entitled  to  recover  of 
that  defendant  $8,000.  A  decision  prndncinc; 
m  h  a.  result  is  erroneous,  and  must  be  re- 
Vtrr>ed. 

We  have  ti"-"  iircrpfl  in  this  court  the  point 
made  by  us  in  the  courts  below,  in  relation  to 
the  power  of  the  Supreme  Court  oouimissioner 
to  discharge  the  plainliff  in  error  on  his  ocrlifl- 
cale.  because  it  does  not  involve  the  all-impor- 
taat  quest  ion.H  on  which  this  case  depends,  and 
a  the  certificate  entitles  him  to  a  discbarget  i^ 
eeases  to  be  a  point  of  importance. 

Tbe  {»oint,  that  the  voluntary  part  of  the 
bankrupt  law  is  unoonsUtulioDai.  although  on 
the  printad  pointo  of  the  defeaadants  in  firrar 
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in  the  court  below,  was  not  passed  upon,  raised, 
presented,  or  alluded  to  in  the  Court  of  Enon, 
and  cannot  therefore  be  raised  here. 

Mr.  Delano,  for  defendants: 

The  points  now  made  are  the  same,  on  the 
part  of  the  defendants,  as  thOflO  insisted  upou 
before  the  Court  of  Errors, 

First.  The  Supreme  Court  commissioner. 
Center,  had  no  authority  to  ilischarge  the 

Elaintiff  In  error.  All  the  proceedings  before 
im  were  without  jurisiliction,  and  void. 
*1.  Because  tbe  plaintiff  in  error  was  1*39 
convicted  and  punished  by  the  Court  of  Chan- 
cery, as  foi  1  (  rtniinal  contempt,  the  cause  of 
his  imprisonment  being  plainly  and  specially 
stated  in  the  mlttimos. 

A  contempt,  in  it.s  leo-al  acceptation,  n>enii8 
the  treating  of  a  court  of  justice,  or  person  in- 
vested  with  judicial  authority.  In  a  contumelious 
or  disrespectful  manner,  or  in  violating  rules 
or  orders  made  bv  comjHJtent  tribunals.  (6 
Peterstlorflf  Abr.,  lOG,  157.) 

The  contempt  of  which  the  plaintiff  in  error 
was  convicted  was  a  criminal  contenipt.  This 
is  defined,  iii  the  Ilevised  Statutes  of  New  York, 
to  be  the  willful  dLsobcdieuf-f  of  any  proce*;M 
or  order  lawfully  issued  or  made  by  any  court 
of  record.  (8  Rev.  Stat.  878,  9d  ed.,  «)7,  see. 
10.) 

This  species  of  contempt  is  also  punishable, 
bv  indictment,  hy  the  laws  of  New  xoilt.  (Rev. 
Slat.,  692,  sec.  14,  2d  ed..  577.) 

These  enactments  are  merely  declaratory  of 
the  common  law,  as  it  existed  previous  to  the 
Revised  Statutes;  and  the  object  of  them  is  to 
define  and  limit  tbe  nature  of  the  offeuae  and 

the  pow<  r-  f  f  the  Pourt.s. 

Blacksioue  enumerates,  among  the  crimes 
for  which  ptmlsfament  miffat  be  JodidaUr  in- 
flicted, a  contempt  of  rbr  rrooeasof  any  of  the 
superior  courts  of  the  king. 

"  A  solid  and  obvious  tmtlnctton  erists  be- 
tween contcmpt.s,  strictly  such,  and  tho^c  of- 
fenses which  go  by  that  name,  hut  which  are 
punished  US  contempts  only,  for  the  purpose  of 
enforcing  some  civil  ren\edy. "  This  dirtinction 
Is  clearly  marked  iu  ilie  lievised  Statutes  of 
New  York,  and  the  note  of  the  revisers  shows 
such  was  their  intention.  The  contempt  of 
which  the  plaintiff  in  error  wa.**  found  truilty, 
was  the  willful  disobedience  of  the  process 
of  injunction.  Ue  did  not  refrain  from  doing 
what  he  was  enjoined  not  to  do.  The  power 
to  i)imish  for  a  willful  disobedience  of  process 
of  this  kind  ia  essential  to  tiie  administration 
of  justice;  without  it.  the  writ  of  injunction 
in  many  rn  e.^  wouhl  be  entirely  nu;;atorv. 
When  ii»e  process,  which  goes  by  the  name  of 
contempt, »  merely  to  collect  money  which  the 
party  may  not  be  able  to  pay,  it  is  then  prop- 
erly deemed  a  mere  civil  remedy,  (i  Black. 
Com.,  by  Chitty .  122 ;  1  Hawkins's  Pleas  of  tbe 
Crown,  M9.  150:  1  Kent's  Com.,  SOn  ;  v-,  M 
ed. ;  3  liuv.  Stat.,  695,  original  note  to  sec.  10- 
15.) 

If  tlie  contempt  was  a  criminal  contempt,  it 
bein^  clearly  set  out  in  the  mittimus,  tlie  com- 
missioner, Joseph  Center,  hiui  no  authority  to 
discharge  the  plaintiff  in  error,  nor  hnrl  he  any 
jurisdiction  over  the  matter.  I3ui  it  was  the 
duty  of  the  oommifsioner  to  remand  the  party 
to  the  cu-stody  of  the  officer,  if  any  contempt 
was  plainly  and  specially  chai-ged  m  the  com- 
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Diitmcnt  The  discharge  of  the  commissioner 
could  not,  therefore,  be  anj- valid  objei  in  n  lo 
34*]  *the  issue  of  the  second  alia»  mittimus. 
It  was  not  a  subject  over  which  the  oonuniB- 
sioner  hmi  jurisdiction. 

3.  Because  the  commiasioaer,  not  being  a 
eotirt  of  juBtice,  as  required  by  the  bankrupt 
act,  bad  no  authority  to  try  the  fact,  whether 
the  diacbai^e  was  dulv  granted  or  not. 

Hie  commiaaioner  haa  merely  the  power  of 
a  judge  of  the  Suprcnip  Cotirt  >it  chnmb( 
1^0  iaesue  oould  be  made  up  or  tried.  The  dis- 
<diarge  might  be  impeached  for  frand.  Ac.,  and 
no  co\irf  mil  give  effect  to  the  dist'harfre, 
which  hiu>  not  power  to  inquire  iotoiU  validity. 
An  latue  was  claimed,  and  die  relator  required 
an  opporttmily  to  trv  the  question. 

The  act  of  Congress  neither  expressly  nor 
by  implication  vests  any  auch  authority  in  a 
commissioner  rmd  he  is  expressly  prohibited 
from  it.s  exercise  by  the  forty -second  scctiou  of 
the  Habeas  Corpus  Act. 

'■'>-  Xo  dischar^  could  be  trnmted  if  the 
Bankrupt  Act  released  the  pluiniitf  in  error, 
except  l>y  application  to  the  Court  of  Chancery. 

A  contrnrA'  course  would  lead  lo  a  conflict 
of  jurisdic  I  km  between  the  several  courts. 
The  uniform  practice  in  England  and  in  this 
count  IT  is  beh'eved  to  have  been  to  api^ly  to  the 
court  where  the  judgment  or  decree  is,  or  from 
which  the  process  issued.  (Act  to  amend  the 
Law  relating  to  Bankrupts,  6  Geo.  lY..  ch.  16. 
sec.  126.) 

Second.  The  discharge  under  the  act  to  es 
tablish  a  uniform  qrstem  of  bankruptcy  did  not 
release  the  plaintiff  in  eiror,  although  the  8u- 
l)reme  Court  commissioner  had  no  jurisdiction; 
yet  as  the  order  appealed  from  was  an  applica- 
tion for  a  second  aHiu  mittimus,  and  the  court 

held  tlie  di-^charce  did  not  Hi)ply  to  the  case, 
and  was  uu  answer  to  the  application,  the 
question  in  relation  to  the  effect  of  the  dia- 
<hMr;:e  in  Iniiiki uplcv  is  jm  serilefl  by  the  vtM^i'. 
'I'he  juriMlictiou  of  the  comiuibijioiier  i«  not 
important,  except  as  an  answer  to  the  point 
Avhi<'h  may  be  m:ide  by  flie  [ilaintiff  in  error, 
thul  there  waj»  h  (h'<  isioii  by  a  com^>etent  tri- 
bunal, not  vacatet!  or  revetWii,  and  that  auch 
di'ci>iion  could  not  be  inquired  into  on  tlie  aj)- 
pliculion  t<»  till'  Court  of  C"hancery.  The  prin- 
<  ipal  (question  remains,  namely,  the  effect  of 
the  discharire  of  the  plaintifl  in  error  under 
the  Bankrupt  Act. 

If  this  contempt  vsm  criminal,  flifi  power  of 
Coniiress  to  txrant  a  dispensjition  for  crimes 
n)iiriit  well  Im;  questioned.  It  in  uol  ueces>»ary 
to  repeal  what  has  been  aald  under  OUT  tlrst 
l>oint.  Tlie  act  of  Con<rrc?;*i  commonly  called 
the  Hankrupt  Act,  iioes  not  embrace  this  case, 
'i'he  fourtii  section  of  the  act  declares  tlie  elTeot 
of  the  discharge  in  these  words;  "And  such 
dischar^-e  and  certilicatc,  when  duly  gmnted. 
.«hall,  in  all  courts  of  justice.  Ik.'  deemc<i  a  full 
and  complete  discharge  of  all  debts,  contracls, 
and  other  engagements  of  such  bankrupt 
35*]  which  are  provable  under  *thi8  act.  and 
shall  and  may  be  pleaded  as  a  f  uU  and  ocwa* 
plete  bar  to  all  suits  broiiffht  in  any  oouri  of 
jtidicature  whatever."  The  only  deht.s  dis- 
charged are  those  provable  under  the  aok<.  11 
the  fine  imposed  upon  the  phdntiff  b>ieii'ui'iiwiifl 
not  adebt  pmvable  under  the  act.  lb*  li  vu 
does  no(  proseot  a  bar.   The  tine  impitscdH.  w< 
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not  a  debt,  contract,  or  engagement.  The  coan« 
of  practice  in  such  caseM  is.  as  was  done  intliis 
case,  to  <Hider  the  money  paid  into  cotut  to 
abide  the  final  result  of  the  cause.  A  creditor's 
bill  hhd  !k  en  filed,  and  an  injunction  obtauwd; 
and  for  the  willful  and  volimtary  breach  (tf  this 
injunction,  the  flno  waa  imposed.  AJtfMMth 
the  fine  was  imp  i^ed.  in  part,  to  indemnify  tie 
party,  yet  he  iiad  no  claim  to  it  tintU  the  feiall 
of  the  litigation  should  give  it  to  bfaa.  It 
T\-ns  to  be  paid  into  court,  and  there  rpmiin.  to 
I  abide  the  final  order  of  the  court.   It  wit  aoc 
I  a  debt  provable  under  the  act.  for  there  wis 
!  no  one  to  prove  it.    In       way  could  it  l- 
proved  as  a  debt.    It  \<m  no  more  a  debt  thao 
a  line  for  assault  and  batteij.  or  any  other  Itaie 
or  punishment  which  may  have  been  imposed 
for  violated  law.  It  lacontended,  however,  th»t 
the  fine  being  imposed  In  part,  to  enforce  a  civil 
remedy,  this  takes  away  the  criminal  character 
of  the  contempt,  and  assimilates  tte  prcNxedicg 
to  that  class  of  caaea  where  it  is  oonoeded  thst 
the  process  is  merely  »*>  provide  a  rproHy  for 
I  the  collection  of  money  m  tiiosc  cai*a*  where  »a 
execution  cannot  issue.   It  is  true,  that  aade 
from  any  iniury  to  the  aggrieved  party  tho 
fine  is  limited  to*$250,  and  the  imprisunmtrat  to 
six  months.    The  contempt  is  as  crimioil 
when  it  impedes  and  obstructs  civil  reroedir*. 
as  when  it  does  not.    The  crime  con!4»t«.  in 
this  case,  in  the  willful  disol)edience  of  thr 
process  or  order  of  a  court  of  record ;  and  ihr 
remedy  to  the  party  is  also  given  in  such  casct 
by  statute.    ^\  h':'re  an  actual  If>s.s  or  injury 

shall  have  been  produced  to  any  party  by  U» 
misconduct  alleged,  a  fine  alian  be  IttpesFd 

sufficient  to  indemnify,  and  to  satisfy  Li^c<-'- 
aad  expenses,  &c.  (bee.  23.)  In  all  other  caso< 
die  fine  shall  not  exceed  |90Ol  OooH^flf  Tecort  ^ 

are,  by  the  iru'r.  authorized,  and  hadponV 
I  without  it,  to  enffjroe  rtonedies  of  parties  1^ 
[inflicting  this  punish nsaHi.    The  caaea  of 

!  tachments  for  nonpaymi  I  t    "t  i  -  - 
nonpayment  of  any  mm  ot 
formance  of  an  awat^  ^wliere  money  it 
I  ed,  it  is  couceiiei''.  at'-  n;!  :  >-iy  :  t-cr.!':.  -  ii;  r 
J  of  an  execution.  1  hev  uquiieiLri;  i^^.^'t.^jf 
of  duties  which  may  be  beyond  the  aUfl^ 
I  tlie  party  to  di.schafge.    This  is  not  <  '•'rrji:  i 
The  crime  coufekts  in  a  willful,  Ini  v<  u-irv 
and  wnatonad-lor'di  '  1 1  ■  i  ence  of  acun.  ii.u-' 
I  order  or  i>rocej»«.     The  definitiOTi  uiii  lii-* 
I  power  to  obey.  t)ui  makes  the  e&rp, 
I  sist  in  what  is  the  essence  of  all 
fuUf — H deliberate  dc-b!i  fi>  olcin:,-!  n-'*  c<'ij 
of  justice,  and  couujiuii  lLl  ru^ujitin)' 
the  process.    Of  this  contempt  the  pWli" i"' 
*crror  was  adjudged  guilty,  and  «  fla 
wa«  imposed  to  compensate  the  par^. 

The  cases  cit«d,  in  the  of^nloii  of  ttt  v:, 
chancellor  and  chancellor,  eustaStt  4hp^vu  v  - 
The  following  cases  also  illustrate oitt|^<<)<>r 
People  V.  KeviM  (1  Hill's  n<  [.  .  l-.4i. 
Parkier  ^3  Ves..  554).  Rex  ataAlitJNt"^!* 

laa).  1  Atkyns,  wi,Bnx.  pmmamm  • 

I    Third.    The  voluntary  par;  ot  liir  lUukr..; ' 
Aoiisjinconstltutional.    Uj^  iii>t  mUnd'-d 
wtmtmF&ny  argument  on  Ihii    int.    Tttr  i-a- 

does  iimI  probuhjv  rr<niire  it;  rind  jf  it  did.  1-1' 

whole  subject  baa  been  sofcm^viently  dis«u*!^l 
:^at  it  is  not  auf^xwed  wecii  add'auythiai:  '--^ 

tli.  lubor  of  I  ■th'-r-. 

"hv  fxi^tjw^    fififiTittiaW'h  ill  erTx>r.  chumt  ih^^ 

IIOWABI)  * 
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1946  Bbals  v.  Halb. 

tbe  writ  of  e^lli^  this  cause  wm  sued  out  for 
tbe  purposes  of  delay  only,  and  fherafim  asks 

that  the  judgment  be  amrmed»  with  fliehigliest 
nte  of  damages  and  costs. 


86 


Jfr.  ChUf  Jtmtiee  Tahkt  delivered  tbe  opln- 

m  of  tbe  court: 
Tbe  eourt  bftve  considered  this  case,  and 

bve  rome  to  the  conclusion  that  the  jvulf^ment 


cation,  permitted  to  defend  their  title  to  the 
premlMS.  ehdmlni^  that  the  said  Fclicite  Hale 

was  their  tenant, and  in  posst-ssion  under  tin  in. 
The  facts  in  tbe  case  aie  set  forth  in  tbe 
special  Terdlct  of  the  jury,  which  was  as  fol* 
lows: 

"Issue  being  Joined  in  this  case,  and  the  par- 
ties present  by  their  respective  attorneys,  here- 
upon comes  i\  jury,  to  wit:    Jolin  C.  Mundy, 


.  f  the  Court  of  the  btale  of  New  York  for  tbe  i  Alanson  Sherwood,  William  P.  PalriclL.  Al 
I  orrectioo  of  Erron  must  be  affirmed.    But  i  bert  Bennet,  Robert  Bumney,  Austin  Stock 


here  Is  some  difference  among  the  justices  who 
u)Dcur  in  atfirming  the  judgment  tis  to  the  prin- 
ciples upon  which  the  affirmance  ought  to  be 
placed.  No  furtlier  opinion  will  therefore  be 
delivered,  than  merely  to  pronounce  tbe  judg- 
ment of  tbi8  court,  affirmlog  the  jodgmiaitreil- 
dmd  by  the  State  court. 

'fr.  Jurticfi  McLean. 

1  (liitsent  from  the  judgment  of  tbe  court. 
Mr.  Justice  Watkb. 

I  do  not  concur  with  the  majority  of  the 
■  urt.  and  think  that  the  judgment  of  the  Court 
/or  tbe  Trial  of  Impeachments  and  for  the 
Correction  of  Errors  should  be  ravened. 

AHV  7  HiU,  301. 


a7*J  •THOMAS  BEAi.S,  Plaintiff, 

9. 

FELICITE  HALE.  Defendant. 

Uichiffan  ttoMet—eoneerningdeedn  and  ronrey- 

nurtyages — repuynancy — 


Tbere  w»'r»'  two  statutes  of  the  State  of  MithiRan, 
«ith  pasj*«Ml  on  the  same  day,  nanu  ly.  the  12th  of 
.pril,  lf<*J7.  One  was  "An  Act  foricfrniuK-  deetJs 
L<1  <>«>nvoyan«-«*."  wlilch  direi  tt  il  that  such  ileodfl 
r  mn%*ejantt  s  should  be  n'oorded  in  the  office  of 
jri'it'T  of  probate  for  thr  (.-onnty,  or  revl«ter  for 
'i*-  city,  wht-n-  ifxieh  hiti<l.M,  \c.,  were  sitUMOd.  Tills 
L-t  t)*?rmn«'  opoiHtlve  from  its  passage. 
Another  waj<"An.\et  coiRfrninjf  mnrtjraKes," 
hirh  pr»>vldotl  "that  «'Vfry  mortiratfe  boiiij;  proven 
•  iii  lsnowledKed  aceordiiiK  to  law,  may  bi-  ri-c- 
r>fr»^l  in  th*-  county  in  whic  h  the  lands  or  ti-ne- 
eot#5  (Ml  mortjfajjred  ar«^  situated."  'I'liin  aet  did 
•t  Ro  into  operation  until  st-venil  tiKniths  alter  itn 

In  the  cnse  in  nuestion.  then-  wcir  two  mort- 
Jjrw^  Ixith  including-  the  «anie  property,  in  the 
ty  of  Detridt,  Wayne  County,  one  ut  wiiicb  was 
^rd(?«i  in  the  eUyiwilslii,  and  the  Other  in  the 
unty  reKlstry. 

Theiitc  elututes  are  not  font niry  or  repug'nant 
each  other  a*  necessarily  to  iini)ly  a  contradlo- 
n.    Both  can  stand. 

T  'l'-  rwsordlnff  of  the  prior  mortiratfe  in  tbo  ooun- 
ffHlty  was  snflkJlent  to  give  n  vattdltjand  prl- 

>  - 

Statutes  which  apjiarmtly  confliet  with  each 
tl«r  are  to  Ijo  n'eonciled,  as  fur  a,«  iint>'  Im',  on 
y  fair  hy|M>thesix.  and  vallrlify  Kivt  n  to  cm  h  if  it 
1  tK-  and  la  neoesaary  to  conform  to  usuKes  ud- 
r  th<>m,  or  to  pfeeanre  thsttUesto  property  nn- 

(urbed. 


intr,  Sylvester  Granfjer,  Garry  Spencer.  John 
Bour,  James  Beaubien,  Tunis  S.  Wendell,  and 
James  Ciootte,  Senior,  who,  being  impaneled 
and  sworn  to  try  the  issue  joined  in  tliis  raiiM', 
and  after  having;  heard  the  evidence  adduced 
therein,  tin(i  specially  the  following  facts,  and 
say  :  That  John  Hale  was,  on  the  thirteenth 
day  of  November,  in  the  year  of  our  Lord  fine 
thousand  eight  hundred  and  twenty-eight, 
seized  and  possessed  in  his  own  right  of  said 
lots  nuiulx  r  sixteen,  seventeen,  and  eighteen, 
in  the  city  of  Detroit,  County  of  Wayne^^and 
(then  territory,  now)  State  of' Michigan, 

'*  That,  bemg  so  seized  and  possessed  of  the 
said  premises,  he,  tbe  said  John  Hale,  and  Fe- 
licite  Hale,  his  wife,  executed  a  mortL'a-re.  to 
secure  the  payment  of  a  certain  sum  of  money, 
to  one  James  Lyon,  bearing  date  the  thirteenth 
day  of  Novemtier,  in  the  year  of  our  Lord  one 
tiioueand  eight  hundred  and  twenty  eight,  of  the 
*wu<l  lots,  together  with  other  lands  lying[*38 
in  tbe  said  County  of  Wayne,  as  well  as  of  cer- 
tain lands  in  the  COnnty  of  Monroe,  in  the  ter- 
ritor}'  of  Michigan,  which  said  mortgage  was 
recorded  in  the  office  of  the  register  of  the  said 
County  of  Wayne,  where  said  lots  and  a  part 
of  said  mortgaged  premi.ses  were  situated,  on 
the  thirteenth  day  of  January,  in  tbe  year 
eighteen  hundred  and  twenty-nine,  in  liber  9  of 
mortu'ngeH.  pp.  103,  104.  105,  &c.,  and  nl^o  in 
tiic  County  of  Monroe,  where  tbe  remainder  of 
said  lands  and  premises  were  situated,  in  tlie 
ofllce  of  register  for  said  cotinty,  in  liber  9,  fo 
lios  281  to  2HC.  That  said  mortgage  wa«  after- 
wards, to  wit,  on  tlie  twenty-first  day  of  No- 
vember, in  the  year  eighteen  hundred  and  tbir- 
ty-eigbl,  foreclosed  under  the  Statutes  of  tbe 
State  of  Michigan,  and  the  said  .several  lots  pold 
at  public  auction,  and  struck  off  to  said  Lvon 
at  the  sale  thereof,  and  that  a  sheriff's  deed 
wa.s  afterwards,  on  the  6th  day  of  April,  A.  D. 
1842,  executed  to  the  said  plaintiff,  as  tissignee 
of  tbe  certiticate  of  sale  to  said  Lyon  of  the  j-aid 
lots,  they  not  having  been  redeemed  within 
two  years  from  tbe  time  of  sale,  pursuant  to 
statutes  of  said  State  in  stich  ca.se  made  and 
provided,  which  said  deed  was  duly  recorded. 

"  And  the  saidjury  further  find,  that  tbe  said 
John  Hale,  and  Felicite,  his  wife,  after  the  ex- 
ecution of  the  former  mortgage,  and  before  a 
foreclosure  thereof,  to  wit.  on  the  sixth  day  of 
June,  in  tlie  year  eighteen  hundred  and  thirty- 
seven,  for  a  good  and  valuable  consideration, 
.  came  up  on  a  certificate  of  divis- 1  dulv  made,  acknowledged,  and  delivered, under 
In  opinion  between  the  judges  of  -flie  |  their  respective  bftoda  and  seals,  to  Nathaniel 
rrtilt  Court  of  the  United  States  for  the  DIs-  We(<l,  llarviy  Weed,  and  Henry  W.  Barnes 
a  of  Michigan.  1  (who  bad  no  notice  of  said  prior  mortgage  un- 

it wm  an  ejectment.bronght  by  the  pUdnttff.  { less  said  record  was  notice),  another  or  second 
lomaa  Beals,  a  •ifi7"n  of  New  York,  against  mortgage  on  the  said  premises,  lots  sixteen, 
iicite  Hale,  tbe  defendant,  a  citizen  of  the  .seventeen,  and  eighteen,  in  tbe  city  of  Detroit, 
rt»  dt  Sflchigan.  Nathanier  Weed.  Harvev  I  County  of  Wayne,  and  Stateof  Michigan, which 
Henry  W.  Barnes  we-e,  on  appli*  |  said  mortgage,  benring  date  the  said  aizth  day 
4  U.  8.«  Book  11.  56  864 


Digitized  by  Google 


88 


BOPKSMB  COUBT  OK  THK  UNITED  STATES. 


184« 


of  June,  in  the  year  eighteen  hundred  and 
thirty-seven,  was  iluly  recorded  in  the  appro- 
priate registry,  on  the  seventh  day  of  June,  in 
ll»e  year  eighteen  hundn;d  and  thirty  seven, 
in  \\\)cr  8.  folio  343.  of  mortgages,  and 
which  siiid  mortgage  was  afterwards,  on  the 
thirty-first  day  of  August,  in  the  year  eight 
een  hundred  and  thirty-nine,  foreclosed  under 
the  statutes  of  said  State,  exposed  to  sale  and 
struck  oir  to  said  Weeds  and  I3arnefi  at  the  sjiid 
sale,  and,  not  having  been  redeemed  wiUiin 
two  years  therefrom,  that  a  sheriff's  deed  of 
said  premise*  wjws  executed  on  the  sixteenth 
da}'  of  August, eighteen  hundred  and  forty-two, 
and  delivered  to  said  Nathaniel  and  Harvey 
Weed  and  Henry  W.  Barnes,  of  all  and  singu- 
lar the  said  premises,  which  was  duly  recorded. 

"That  the  plaintiff  and  defendant  both  claim 
under  the  respective  mortgages  above  set  forth,  | 
and  the  sheriff's  deeds  under  the  respective  i 
foreclosures  aforesaid:  and  that  Felicite  Hale, 
the  defendant,  was,  at  the  institution  of  this 
suit,  and  still  is,  a  tenant  in  possession  of  said 
30*1  *premi8<'s.  under  a  lease  from  said  Weeds  | 
and  Harnes.  who  are  admitted  under  the  stat-  I 
ute  to  defend  as  her  landlords. 

"And  the  jurors  aforesaid,  on  their  oaths, 
aforesaid,  do  further  say,  that  if  it  shall  apjxjar 
lo  the  said  court,  from  the  facts  above  found, 
that  the  recording  of  said  prior  mortgage  from  , 
Hale  to  Lyon  in  the  registry  of  Wayne  County 
was  sufhclent  record  thereof  to  constitute  notice 
of  said  mortgage  under  the  laws  of  Michigan, 
in  reference  to  mortpiges  of  real  estate  situate 
in  the  County  of  Wayne,  within  the  limits 
of  the  city  of  Detroit,  then  they  find  for  the 
plaintiff. 

"  But  should  said  court  be  of  opinion  that 
said  record  in  the  oJlice  of  said  registry  for  the 
County  of  Wayne  was  invalid  and  insutticient 
in  law.  so  far  as  the  said  premises  in  the  city 
of  Detroit  are  concerned,  to  constitute  notice 
thereof  to  the  substMiucnl  mortgagees,  then  they  ' 
find  for  the  defendants. 

TlIOMAH  BeALH  j 
t 

Femcite  Hai-e.  ) 

On  consideration  of  the  said  special  verdict, 
the  same  lieing  brought  before  the  court  on  a 
motion  for  judgment  on  the  verdict,  the  opin 
ions  of  tJ»e  judges  were  opjMMied  on  the  poitil 
whether  the  recording  of  the  mortgage  from 
Hale  to  Lyon  in  the  registry  of  Wayne  (  otmty 
was  a  sutllcient  record  thereof  to  constitute 
notice  of  said  mortgage  under  ihe  laws  of 
Michigan,  in  reference  to  mortgages  of  real 
estate  in  the  County  of  W^ayne.  within  the 
limits  of  the  city  of  Detroit;  and  it  is  ordered 
and  directed,  that  this  cause,  with  said  jxiint, 
be  certified  to  the  Supreme  Court  of  the  lJnite<l 
States,  in  pursuance  of  the  act  of  Congn  .»v  in 
such  case  made  and  provided. 

The  cause  was  argued  by  Mr.  Iltnry  N. 
Walker  for  the  plaintiff,  and  by  .1/r.  George  C. 
liiiteft  and  Mr.  Alexander  D.  Fraaer  for  the 
defendant. 

Mr.  Walker,  for  plaintiff: 

The  facts  will  appear  from  the  special  ver- 
dict. The  question  of  law  aris»*s  under  two 
statutes  passed  on  the  same  day.  The  first  is 
entitled  "  An  Act  concerning  deeds  and  convey- 
ances," and  will  be  found  on  p.  358  of  Laws  of 
Michigan  for  1827.  By  this  act  it  was  declared 

8U6 


that  a  city  register's  office  should  becstiibligbetl 
for  the  city  of  Detroit,  in  which  "all  deeds 
and  other  conveyances  "  relating  to  lands?  in  iLe 
city  should  be  recorditl.   The  second  act  is  ec 
titfe<i  "  An  Act  concerning  mortgages,"  and 
will  be  found  on  pages  273.  ifcc.,  of  Lawi  of 
1827.    This  was  approvc<l  the  same  day  u  Ihe 
act  concerning  "  deeds  and  conveyances."  but 
to  take  effect  some  months  after.   This  Usl  act 
does  not  allude  to  a  city  register's  olfic*.  but 
directs  where  all  mortgages  of  lands  sitUAled 
*in  the  resjx^ctive  counties  in  Michigan  [*4(> 
shall  Ik?  recorded.    The  point  of  difference  \f> 
tween  the  counsel,  as  well  as  the  point  certified 
by  the  court,  is  whether  Lyon  should  have 
recorded  his  mortgage  under  which  we  claoa 
in  accordance  with  the  act  "  concerning  deeii* 
and  conveyances."  in  the  city  office;  or  in  ac- 
cordance with  Ihe  provisions'of  the  act  "con- 
cerning morlirages,"  in  the  regi-ster  s  office  of 
the  County  of  Wayne.    It  was  recorded  in  the 
register's  office  for  the  county,  and  plain; 
contends  this  was  a  good  and  sufficient  record, 
for  these  reasons,  viz. : 

First.  The  act  of  the  territory  of  Michigaa 
which  governs  this  case,  as  we  fjelieve.  is  the 
one  "concerning  mortgages."  It  was  ptas^d 
on  the  12th  of  April.  1827.  to  take  effect  on  tL< 
first  day  of  January.  1828.  It  Is  entitled  "  Aa 
Act  concerning  mortgages,"  and  was  the  fir«£ 
law  enacted  concerning  mortgages  by  the  Lti- 
islative  Council  of  the  then  Territory  of  HicLi- 
gan.  The  first  section  directa,  "  that  the  reg- 
isters of  the  respective  counties  of  the  tenilorr, 
from  time  to  time,  shall  provide  fit  an»l  con- 
venient books  for  the  registering  of  all  moft- 
gages  of  any  lands  or  tenements  situated  withia 
their  resjx'ctive  counties;  in  which  books  shall 
Ik?  entered  the  names  of  the  mortga^orp  aad 
mortgagees,  the  dales  of  the  respective  mort 
gages,  the  mortgage  money,  the  time  or  timea. 
when  payable,  tlje  de.**criplion  anfl  boundarki 
of  the  lands  and  tenements  mortgaged,  the  time 
when  such  mortgages  are  registere<l.  and  a 
minute  of  the  certificate  and  acknowleilcmtT.: 
thereof  hereinafter  mentioned,  to  which  books 
of  reizistry  all  persons  whomsnever.  al  nr 
sea-vons,  may  have  recourse;  and  It  if  mx' 
made  the  further  duty  of  Ihe  said  rtgfatu 
when  registering  a  mortgage,  alco  to  reoocd 
length  tile  8|K?clal  power  of  sale,  if  any  beoo 
tained  therein;  for  which  service  the  impwii 
registers  are  hereby  allowed  to 
receive  Ihe  like  nile'of  compenMUkm 
allowed  them  for  recording  a  deed;  and  if  J 
register  shall  neglect  or  refuse  to  do  the  d 
re({uire<l  of  him  by  this  act,  be  shall  aosw«i 
the  parly  injureil  all  tlamages  whidi  shall  b 
pen  by  such  nejjlect  or  refusal." 

This  section  is  general  in  its  terms,  tmA 
language  u.sed  is  suacepLible  of  hut  ow  c 
struciion.    The  command  is  positire.  aaAi 
object  of  pn)viding  the  books  dear  and  eara 
It  is  to  record  "all  mortgasea  of  any  ImhI 
tenements  situated  within  tneirrespectrrtoB 
ties."    Not  only  the  instruments  tobereoofi 
are  clearly  pointed  out.  but  the 
istering.  tlie  compensation  for  th« 
(K'naliy  for  neglect  on  the  part  of  the 
and  a  provision  that  these  records  slnlTai 
times  be  subject  to  inspectioa. 

The  8e(x)nd  section  of  the  same  act  is  \m 
following  words,  viaL, :  t 
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Sec  3.  "That  every mortjjage.  btiug  provcu 
€r  icfcnowledged  accordfaif  to  law,  and  such 
pfpof  or  acknowlcdirincnt  rcriifird  in  like 
4l*J  ♦manner,  mity  ix' registered  iu  the  county 
in  vnii^  the  lands  or  tenements  so  mort^^agod 
hP-  situated :  and  in  case  of  sevenil  niorlimges 
tif  ilie  same  premises  or  any  part  thereof,  the 
mortgage  or  mortices  which  shall  be  first  re^- 
A^TfiA  as  aforesaid  aliall  have  the  preference  in 
ill  courts  of  law  and  equity,  accortling  to  the 
•inies  of  the  registering  of  such  morttra^as 
r(^pe<!tively :  Provided,  the  mortKa^e  or  mort- 
COIL'S  so  to  be  preferred  be  made  oonaJUte,  and 
upon  gfMKl  and  valvniMe  consideration:  and 
Uutba,  IhBl  00  mortgage,  oraoydeed,  convey- 
•Doe.  or  writing  In  tne  nature  of  a  mortgage, 
skill  defeat  or  prejudice  tlie  title  of  any  bona 
i>ie  purchaser  of  any  lands  or  tenements  unless 
the  same  ahall  have  been  duly  registered  at 

Tuere  is  as  little  doubt  about  the  construction 

f  tbw  section  aatbe  tirst.  The  most  com  pre- 
ti-n«ve  lanirtififTC  possihir-  is  used.    It  declares 

■  every  moiigagc!  "  may  bo  registered  in  the 
nnuty  where  the  lands  and  tenements  mort- 
k-iA-d  are  situated,  and  the  one  first  recorded 
riiail  have  preference  in  all  courts  of  law  and 
n^tiity.  The  jury  in  this  case  have  found  that 
tijt  premises  described  in  the  declaration  are  in 
iLf  County  of  Wayne,  and  that  tberaortgagc  to 
Lynn,  untier  which  we  claim,  was  execuied 
Uuer  the  Mumge  of  this  act,  and  was  recorded 
b  the  register's  oflloe  for  the  County  of  Wayne, 
i-i  provided  in  this  act.  Where  is  there  room 
kff  aa  anrument  against  the  validity  of  the 
ncord?  Not  from  wis  act,  for  it  Is  beyond  a 
►;**tlnn.  that,  from  the  terms  of  the  law,  itin- 
rludes  this  mortage,  as  well  a8  all  other  mort- 
in  the  territory.  There  is  no  exception 
izi  the  law;  it  is  ^neral,  and  applies  to  "  every 
mortgage."  It  is  not  contenued,  we  believe, 
thst  t^is  law  does  not  in  terms  reach  this  case, 
'■r  that  there  is  any  ambiguity  or  uncertainty 
^  ibe  language  used.  But  we  are  told  that  this 
oaiuto  is^controlled  and  governed  by  another 
*rt  of  the  t^'rritory  of  Mi«^ipnn,  and  titlaren- 
Icrs  it  n«C€stis>ary  to  exaniiiie  that  act. 

The  counsel  for  the  defendant  have  con- 
todcd,  and  so  will  argue  to  the  court*  tiiatlbe 
ict  entitled  "  Aa  Act  concerning  deeds  and 
:c«iveyance8,"  found  in  the  Laws  of  Michigan 
te*  IISS^,  page  268.  approved  April  12Ui,  1^7, 
is  the  law  of  this  case.  It  will  be  observed  Ihat 
it  ut  •'concerning  mortLTHirf-"  nr.d  the  act 

c^ooeroing  deeds  and  conveyances,"  were 
ipproved  on  the  same  day.  But  the  act  con- 
^ming  mortgages  did  not  take  effect  until 
iaauary,  1828,  thus  making  it  have  the  same 
jpeiBtloii  and  effect  as  though  passed  on  a  day 
abKquent.  If  the  law??  conflict  th^n  the  last 
'oe  will  govern.  The  act  *  concerning  mort- 
Pfes  "  appears  from  the  statute  book  to  bare 
j*t;n  acted  upon  by  the  Legislature  subsequent 
•)  the  one  "concerning  deeds  and  convey- 
juxs";  it  Lb  on  a  subsequent  page  of  the  stat- 
Wtk.  und  if  both  laws  took  effect  at  the 
..aic  moirn  nt.  we  suppose  they  would  be  con- 
<nictcd  (if  thought  to  contiict  in  terms)  like 
liiferent  scctioos  of  the  same  statute.  The  last 
w  would  stand,  and  the  others  fMl.  The 
12*J  application  of  "this  well  known  principle 
vouJd  be  oondusiTe,  if  the  acts  were  thought 
0  rdale  to  tlie  same  aubject  matter.  But  we 


suppose  the  tirst  law  has  no  reference  to  mort* 
gages  whatever.  One  evldrace  of  it  is,  that  on 

the  ?nme  dny  an  act  is  pnaied  relniing  to  mort- 
gages, and  providing  for  the  record! ug  of  them 
in  a  specific  manner.  The  tirst  three  secHons  of 
the  act  concerning  '  •  deeds  and  other  convey- 
ances "  are  the  only  ones  which  it  is  pretended 
have  any  application  to  this  case,  lliese  seo« 
tions  read  as  follows,  viz. : 

'*8ec.  1.  Be  it  enacted  by  the  Le/iislativc 
Council  of  the  Territory  of  Michigan,  That  all 
deeds  or  other  conveyances  of  any  lands,  tene- 
ments, or  hereditsments  lying  in  this  teritory, 
signed  and  sealed  by  the  parties  ^'ranting  the 
same,  having  good  imd  lawful  authority  Uiere- 
unto,  and  signed  by  two  or  more  witnesses,  and 
acknowledired  by  such  gran*  r  nr  trrantors,  or 
proved  and  recorded  as  is  hereinafter  provided, 
shall  be  good  and  valid  to  pass  the  same  lands, 
tenements,  or  lu  reditaments  to  the  grantee  or 
granttoi,  without  any  other  act  or  ceremony 
in  law  whatever. 

"Sec.  2.  That  all  such  dmls  or  ennvt  y;inces 
of  or  concerning  any  lands,  tenements,  or 
hereditaments  lying  withltt  this  teritory,  or 
wherei)y  the  same  may  be  in  any  wise  affected  in 
law  or  equity,  shall  be  acknowledged  by  the 
party  or  parties  executing  the  same,  or  proved 
by  one  or  more  of  the  judges  of  the  Supreme 
Court,  or  before  one  of  the  justices  of  any 
county  court,  a  notary  public,  or  any  justice  of 
the  peace  in  any  county  within  this  terrlu>ry, 
and  a  certificate  of  such  adcnowledgment  or 
pr(K)f  being  indorsed  thereon,  and  signed  iiy 
the  person  before  whom  the  same  was  taken, 
such  deed  or  conveyance  diall  be  reoonM  in 
til  iffif-e  of  register  of  probate  for  the  county, 
or  register  for  the  city,  where  such  lands.  tene> 
ments.  or  hereditantents,  respectively,  are  sit- 
uated, lying,  and  bein,£^:  and  every  such  deed 
or  conveyance  that  shall  at  any  time  after  the 
publication  hereof  be  made  and  executed,  and 
which  J^hall  not  be  acknowledged,  proved,  and 
recotied  as  aforesaid,  shall  be  a<l jutiged  fraudu- 
lent and  void  against  any  subset  juent  purcliaser 
or  mort^gee,  lor  valuable  consideration,  un- 
less such  deed  or  conveyance  be  recorded  as 
aforesaid,  before  the  recording  of  the  deed  or 
conveyance  unrle r  which  such  subsequent  pur- 
chaser or  mortgagee  may  claim. 

"S^c.  3.  That  a  suitable  person  shall  be  ap- 
pointed register  for  recording  deeds  and  other 
conveyances  affectinfrin  law  or  equity,  or  re- 
lating to  real  estate  within  the  city  of  Detroit, 
who  shall  be  sworn  to  the  faithful  performance 
of  the  duties  of  Ids  office,  and  shall  receive  the 
same  compensation  us  Is  nr  may  be  allowi  1  fur 
the  same  services  to  the  register  of  probate  in 
the  several  counties  in  this  tarritory. 

We  Tbirik  if  there  was  no  statute  like  the 
one  "concerning  mortgages,"  still  this  court 
would  say  the  act  relating  "to  deeds  and  con- 
veyances Is  not  applicable.  "Deeds  and  con- 
veyances" are  not  tiie  terms  used  to  dt^iciiate 
mortgages.  An  analysis  of  this  ^statute  ^48 
shows  conclusively  to  our  minds  that  the  con- 
struction attempted  by  the  counsel  for  the  de- 
fendant is  not  the  one  which  the  Legislature 
contemplated.  The  latter  part  of  the  nr^t  sec 
tton  says,  that  a  deed  or  conveyance  within  tlie 
meaning  of  this  statute  "shall  Ih'  good  and 
valid  to  pass  the  lands,  <&c.,  without  anv  other 
act  or  ceremony  whatever.*'  Is  this  the  way 
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titles  to  lands  are  passed  under  mortgHgcA?  By 
no  mMiM.  Before  ft  perfect  title  exists  under 
a  mortgage,  there  must  be  a  failure  to  pay. 
The  property  must  be  wild,  and  the  equity  of 
redemption  which  remains  in  the  mortga^r 
rut  off.  Another  statute  declares  how  tlitf  is 
|)erforme(I.  and  when  these  acta  are  to  be  done, 
and  it  is  wholly  diflferent  from  the  mode  point 
ed  out  in  this  law.  It  is  clear,  then,  the  first 
section  does  not  refer  to  or  include  mortgages. 
The*econd  section  declares  that  all  such  deeds, 
&c.,  referring  back  to  the  first  section  for  a  de- 
scription of  ttiem,  shall  be  acknowledged  and 
executed  in  a  certain  manner,  and  "such  deeds 
or  conveyances  shall  be  recorded  in  the  office 
of  the  register  of  prohftte  for  the  county,  or 
register  for  the  city  wliere  such  lands,  vfcc,  re- 
spectivelv,  are  situated,  lying,  and  beiajz,  '  and 
tOB  penalty  for  not  recording  is.  that  all  such 
deeds  and  conveyances  sliall  be  adjudged 
fraudulent  and  void  a^iunst  any  subsequent 
imrdkase  or  mortgage  for  valuable  ocmsRlera- 
tlon,  unless  such  deed  or  conveyance  be  re- 
corded as  aforesaid  before  the  recording  of 
Bttota  suhsequent  deed,  &c. 

The  counsel  for  the  defendant  insist  that  the 
mortgage  uuder  which  we  hold  is  void  against 
theinT  for  the  reason  that  it  was  not  recorded  in 
the  office  of  the  registry  of  deeds  for  the  city  of 
Detroit:  though  it  is  admitted  that  It  wai  re- 
corded in  theofflce  of  register  of  proliate.or  coun- 
tv  register.  The  petmty  for  not  recording  a 
deed  there  is,  that  it  tdiau  be  adjudged  fraudu- 
lent and  void.  the  penalty  in  the  act  con 
cerning  mortgageb  declares  it  sbaU  be  postponed 
only.  One  act  says  that  the  deeds  and  other 
conveyances  not  recorded  in  pursuance  of  it  shall 
be  void,  thereby  render! nu;  it  necessary  to  re- 
cord the  deeds  referred  to  in  ilie  city  regiater'e 
office,  under  this  law;  if  applicable,  we  are  not 
OPtv  not  entitled  to  recover,  but  the  mortgage 
under  u  liK  li  we  claim  is  void,  whatever  the 
value  of  the  premises,  while  the  second  law,  or 
the  one  relating  to  "murtgages."  in  terms  de- 
clarea  that  the  mortgage  first  recorded  shall 
have  preference  in  all  courts  of  law  and  equity 
whatever.  It  is  conceded  that  the  mortgage 
under  which  we  claim  was  recorded  first  in  the 
registty  for  Wavne  County,  where  this  last 
provision  prevails,  and  If  the  act  concerning 
mortgaires  eovern  this  ca.se,  then  the  mortgage 
under  which  we  claim  is  good,  and  we  are  en- 
titled to  recover  in  tbi»  suit  The  different 
penalties  in  the  two  acts  would  of  its<;lf,  indi- 
cate that  the  act  '  'concerning  deeds  and  coa- 
reyancee"  was  not  intended  to  apply  to  mort 
gages,  for  we  believe  there  is  not  a  .statute  in 
existence  in  anv  country,  nor  is  there  a  decision 
of  any  court,  declaring  the  penalty  for  not  re- 
44*1  cordinj^  *  mortgage,  as  against  *a  second 
mortgage,  is  that  it  is  void.    It  is  always  to 

rpooe;  never  more.  Any  other  law  would 
oppressive.  Take  this  rase,  where  the 
premises  w«re  worth,  at  the  lime  the  second 
BBOrtgage  was  given,  enough  to  pay  Iwth  if  the 
mortgage  under  which  we  claim  is  void,  then 
we  could  not  have  redeemed  from  them,  and 
our  whole  .security  would  have  been  lost,  while 
if  it  was  only  postponed  by  paving  their  mort- 
gage, we  could  have  protected  our  debt  We 
are  by  no  means  ri  rt  iin,  that,  even  if  we  ad- 
mit (which  we  do  not)  the  first  act  to  he  appli- 
cable to  mortgages,  we  were  compelled  to  re> 


cord  in  the  city  register's  office.    Where  is  the 
record  of  the  Lyon  mortt^^^e,  under  which  we 
claim,  to  be  found?   In  the  office  of  register  of 
probate,  or  countyregister  (tiiej  are  the  same)  of 
the  counties  of  Wayne  and  Monroe.  Vheie 
are  the  lands  and  premises  sit uatH  '  Adsitct: 
In    the   counties   of   Wayne    and  Monroe. 
Ay,  but  say  the  coun.sel  for  the  defense.  tb«T 
are  partly  in  the  city  of  Detroit  also.  True, 
but  fa  not  Detroit  in  Wayne  County?  Are  not 
the  lots  in  question  just  as  much  in  Wavrt 
CoiiQty  as  though  they  were  out  of  the  div2 
Most  unquestionably.   The  counsel  f or  the  oe- 
fcndant  admit  the  record  of  the  mortg.HL-»-  un- 
der which  we  claim  is  good  for  part  of  the  Unds 
in  Wayne  Countv,  but  contend  it  is  bad  for 
another  part  in  the  same  county;  this  wt-  -h 
not  believe  can  be  maintained.  OurcoQclusic'QS 
formed  from  an  examinaticm  of  these  eiatniei 
alone  are — 

1.  That  the  first  act  on  the  statute  book  re-  j 
lates  solely  to  "deeds  and  cooveyaoces,*' and  j 
does  not  refer  to  or  include  morlgtirres. 

2.  That  the  second  act,  having  been  pasM^i 
at  the  same  time,  to  take  effect  subsequemly, 
and  relating  solely  to  mortpisref:,  applies  to  mu*1 
governs  this  case,  and  if  the  provisions  of  the 
two  acts  are  inconsistent  with  each  other.  lb« 
act  ooDcemins  mortgages  must  be  sustained. 

8.  But  if  dte  first  act  is  sustained,  then  wt 
say  that  a  record  of  a  mt)rtgai;c  in  the  prob*i« 
or  county  register's  office  lor  Wayne  County 
is  good,  Uiough  part  of  the  lands  may  be  with- 
in the  limits  of  the  city  of  Detroit  Un\, 

Second.  We  say  that  this  question  has  bees 
decided.  The  present  defendaota  la  fset 
Messrs.  Weed  and  Rnmc;.  filed  a  bill  in  diaa- 
eery,  before  the  Chancellor  of  the  State  of 
Mlcliigan,  against  the  present  pl^tiff«  settiag 
up  the  facts  as  found  by  the  jur}-,  except  thai 
the  bill  was  filed  before  the  day  to  rud^'m  had, 
expired.  They  asked  the  court  to  decide  tbej 
same  question  now  before  this  court,  that  K 
the  validity  of  the  record  of  this  mortgage  to 
Lyon,  under  which  we  claim.  Tlie  argument 
of  the  counsel  then  was  the  same  a.s  it  will  V 
here,  that  the  mortga^  to  Lyon  w  as.  am,  a^AiiiM 
them,  under  the  provision  of  the  act  *  'concern- 
ing  de<^"  &c.,  void,  and  they  aaked  the 
court  to  compel  us  to  release  our  title.  They 
asked  the  Court  of  Chancery  to  dec  ide  this  (|uev 
tion;  and  after  argument,  the  court  did  deci<i« 
it,  and  the  opinion  of  that  court  •ffblly[*4  "' 
sustained  us  m  every  respect.  The  rbanceV 
said  there  could  be  no  doubt  but  that  the 
act  did  not  apply,  and  that  the  i^eonid 
apply;  and  that  the  Lyon  m^^rti:;ice  baviri 
been  recorded  in  accordance  with  Lbe  |>rorwiiio§ 
of  the  act  '"concerning  mortgages,**  waaoititleq 
to  n  preference  in  all  courts  of  law  and  equity 
whatever.  We  suppwe  this  ndjudicniion,  t»t| 
ing  between  the  same  parties  and  upon  IM 
same  subject  mntter,  is  conclusive.  TUaoow 
will  follow  iliai  decision. 

It  is  unnecessary  to  refer  this  court  to  thi 
numerous  decisions  establishing  this  rule.  Wi 
believe  it  b  without  an  exception  that  this  coun 
always  follows  the  decisions  of  State  tribunals, 
when  the  question  turns  tm  the  construction  d 
a  State  statute,  where  real  estate  is  in  cootrn 
versv. 

Jlr  Bate*  and  Jfr.  J^Yaser,  for  the  deifeodant; 
The  special  veidlot  having  lowsd  (be  mi  m 
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Utp  in  controversy  to  be  gittmted  in  the  city  of 
Detroit,  the  only  question  involved  in  this  case 
if.  whether  the  morttiage  through  which  the 
piaintifF  claims  to  derive  title  to  the  premises 
ihouM.  by  the  laws  of  Michigan,  have  hevn  re- 
(Drded  in  the  ri'gislry  kept  for  the  County  of 
Wayne,  or  in  that  established  for  the  city  of 
IXtroit;  if  in  the  former,  it  is  conceded  that  the 
pJainiifi  must  prevail  in  this  action;  but  if  in 
the  latter,  then  the  defendant  is  entitled  to  judg- 
SM^at  on  the  verdict. 

It  has  been  well  remarke<l  by  Chancellor 
Ktnt,  that  "  the  policy  of  this  country  has  been 
ia  favor  of  the  certainly  and  security  as  well 
i<  convenience  of  a  registry,  both  as  to  deeds 
and  mortgages";  and  it  is  believed  that  every 
Sjate  in  the  Union  has  some  statutory  provision 
on  the  subject.  Congress  deem(?d  some  tempo- 
mry  rule  on  this  head  indispensable  for  the  new 
t«rritories  to  be  established  northwest  of  the 
river  Ohio,  for  in  the  Ordinance  of  1787,  a  pro- 
Tiiion  is  incorporated,  prescribing  the  manner 
in  which  conveyances  were  to  be  executed. and 
prove<i  and  acknowledged,  and  requiring  them 
to  ■•  be  recordetl  within  one  year  after  proper 
iiMigistrat^s.  courts,  and  registers  shall  be  ap 
pciinted  for  that  purpose."  Indeed,  the  security 
of  title  to  real  estate  in  a  great  measure  depends 
00  such  rcffistries;  and  it  can  scarcely  be  be- 
fiered  that  tne  Local  Legislature  of  >Iichignn 
Aotild  have  l>een  unmindful  of  theneces.sity  of 
xiopting  adequate  provisions  on  this  subject. 
Yet  if  the  reasoning  pf  the  plaintiff  is  correct, 
it  would  seem  that  the  Legislature  of  Michigan 
bave  been  sadly  deficient  in  this  respect,  until 
\he  year  1827. 

The  plaintiff  has  contented  himself  with 
S>ringiDg  into  view  two  statutes  adopted  in  that 
fear,  one  on  the  subject  of  recording  deeds  and 
»nveyances.  and  the  other  concerning  mort 
Mes;  and  he  has  merely  referred  to  8<)me  of 
ae  provisions  of  those  acts,  to  establish  hispo 
iiion,that  the  mortgage  under  which  he  claims 
rns  recorded  in  the  appropriate  registry.  These 
to*]  two  acts  ought  not  to  be  'considered  by 
bcnwelves,  for  it  will  be  found  to  be  essential 
■  well  to  a  correct  understanding  of  the  sub- 
ret,  as  to  enable  the  court  to  put  a  proper  con 
IructioD  on  the  statutes  alluded  to.  that  we 
an'fuUy  examine  the  previous  legislation  of 
Iichigan  on  this  subject. 
The  earliest  provision  is  a  law  of  1805,  in  the 
irr)odward  Code  (so  called),  at  page  52.  which 
cclares  '*  that  the  clerks  of  every  court  shall 
Jcord  all  deeds  and  writings,  acknowledged 
r  proved  before  such  court,  &c. ,  together  with 
K  »cknowle<lgment8  of  marrie<i  women,  and 
li  indorserocntH  and  papers  thereto  annexed, 
f  entering  them,  word  for  woni.  in  proixT 
M^.to  be  carefully  preserved. and  shall  after- 
ardfl  redeliver  them  to  the  parties  entitled  to 
■t-m."    The  next  enactment  is  in  the  Co<le  of 
at  patrc  80.  which  provides  "that  all 
;in<l  1  <  iiveyances,  which  shall  bo  made  I 
\ecutetl  within  this  territory,  of  or  con-  ' 
tig  any  lands.  tenement.s.  or  hereditaments 
in,  or  w^hereby  the  same  may  be  in  any 
idlected  in  law  or  equity. shall  Ih^  recorded 
register's  ofllce  of  the  district  where  such 
or  hereditaments  arc  lying  and  being, 
•!  *-ix  months  after  the  dale  of  such  dee(i 
.  cyanc*.';  and  every  such  deed  orconvey- 
loe  that  ahali  at  any  time  after  the  publica- 

(»WAJU>  4. 


tlon  hereof  be  made  and  executed,  and  which 
shall  not  l>e  proveil  and  recorded  as  aforesiiid, 
shall  he  adjudged  fraudulent  and  void  against 
any  such  sul)sequcnt  purchaser  or  mortgagee, 
for  a  valuable  consideration,  unless  such  deed 
or  conveyance  lie  recorded  as  aforesaid,  before 
the  proving  and  recording  of  the  deed  or  con- 
veyance under  which  such  subsequent  purchaser 
or  mortgagee  may  claim."    Next  follows  an 
"  Act  concerning  Dee<ls  and  Conveyances."  to 
be  found  in  the  Code  of  1820.  at  page  156,  the 
first  section  of  which  prescribes  the  require 
ments  of  "all  deeds  or  other  conveyances  of 
any  lands,"  &c..  the  second  section  of  which 
declares  "  that  all  such  deeds  or  other  convey- 
ances of  or  concerning  any  lands,  tenements, or 
hereditaments  lying  within  his  territory,  or 
whereby  the  same  may  l)e  in  any  wise  affected 
in  law  or  equity,  shall  be  acknowledged,  Ac. 
in  the  office  of  the  register  of  probate  for  the 
county,  or  register  for  the  city,  where  such 
lands,  Ac,  are  situated,  lying,  and  being, 
within  six  months  after  the  execution  of  such 
deed  or  conveyance;  and  any  such  deed  or  con- 
veyance, that  shall  at  any  time  after  the  publi- 
cation hereof  be  made  and  executed,  and  which 
shall  not  be  acknowledged  and  proved  and  n:- 
cordcd  as  aforesaid,  shall  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser 
or  mortgagee,  for  a  valuable  consideration,  un- 
letis  such  deed  or  conveyance  be  recorded  as 
aforesaid,  before  the  recording  of  the  deed  or 
conveyance  under  which  such  purchaser  or 
mortgagee  may  claim."   The  third  section  pro- 
vides for  the  appointment  of  "a  suitable  per- 
son as  register  for  recording  dee<ls  or  other  con- 
veyances affecting  in  law  or  equity,  or  relating 
to  real  estate  within  the  city  of  Detroit;  who 
shall  lie  sworn  to  the  faithful  performanc*;  of 
his  office,  and  shall  •receive  the  same  [*47 
compensation  as  is  or  may  be  allowed  f(»r  the 
same  services  to  the  registers  of  probate  in  the 
several  counties  in  this  territory ;  and  the  sev- 
enth section  provides,"  that  it  shall  not  be  law- 
ful for  any  register  of  any  citv  or  county  in  this 
territory  to  record  any  dee<l,  conveyance,  or 
other  writing,  unless  the  same  shall  lie  acknowl- 
edged or  proved  as  isdirected  by  this  act, "&c., 
and  the  eighth  section  prescribes  "that  all 
deeds  and  conveyances  of  lands.  &c.,  which 
shall  hereafter  be  made  and  executed  in  any 
other  territory,  State,  or  county,  whereby  such 
lands  shall  be  conveyed  in  whole  or  in  part,  or 
otherwise  affected  or  encumbered  in  law,  shall 
be  acknowledged,"  &c.,  and  recorded  as  afore- 
said. 

This  comprises  the  whole  legislation  of  Michi- 
gan, from  the  organization  of  the  territory  up 
to  the  year  1827, on  the  subject  under  considera- 
tion ;and  Ihesimilarity  of  the  provisions  in  these 
various  acts  can  hardly  escape  observation. 
Aside  from  these  statutes,  no  allusion  is  to  lie 
found,  in  the  whole  legislation  of  Michigan,  to 
the  subject  of  mortgages,  until  the  year  1827; 
nor  any  separate  provision  touching  their  exe- 
cution, registry, or  foreclosure;  and  if  the  mort- 
gages which  had  Iwen  cxecule<l  on  real  estate 
within  the  city  of  Detroit  anterior  to  that  time 
are  not  covered  by  these  provisions,  fearful  in- 
deed must  be  the  condition  of  titles  to  city 
profierty,  for  it  will  be  agreed  on  all  hands, 
that  these  statutes  have  been  universally  held, 
as  well  by  the  profession  as  the  community 
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gencrally.as  comprebcnding  that  class  of  deeds. 
It  is  ('(}ually  c-crdiiii,  that  ever  sircc  the  rstah 
Uahmcnt  of  a  separate  registry  for  the  city  of 
Detroit,  mortgages,  and  other  deeds  affecting 
r  (Til!  i:i  the  city,  have  uniformly  been  re- 
corded in  that  n^lstry.  Such  has  been  the 
practfcal  constraction  put  on  the  law  of  1890, 
and  nn  that  of  1837.  reterredfn  by  the  plainnff 
up  lo  the  year  1837,  when  an  act  was  pa.'<st;<i 
(Laws  of  1887,  p.  268)  requiring  the  duties  of 
the  city  register  to  l>c  performed  by  the  register 
of  the  County  of  Wayne.  Up  to  that  lime, 
acaroelyan  instance  can  be  pointed  out  of  a 
mortgage  of  city  property  lieing  recorded  any 
where  el.se  than'iu  the  cify  registry,  except  the 
mortgage  on  which  the  plaintiff*  seeks  lo  re- 
cover in  this  action.  It  will  be  perceived,  that 
the  law  of  1827  is  merely  a  re-enactment  of  the 
law  of  1820,  with  this  diffen  nce  only,  tlint  the 
latter  statute  limited  the  time  within  which 
deeds  should  be  recorded,  and  superadded  « 
provision  for  the  recording  of  deeds  which  had 
been  previously  executed"  in  the  city  or  county 
r^stry,  as  the  case  might  require,  agreeably  to 
the  j)rovision.s  of  that,  act."  And  in  the  Ke- 
vised  Statutes  of  1^(33,  the  act  coucerning  deeds 
and  conveyances  of  1687  Is  again  tnumcribed 
and  adopted;  and  in  both  thcs<'  acts  the  prnvis 
ion  which  requires  "deeds  and  other  couvey- 
anceaaHecling  in  law  or  equity,  or  relating  to, 
real  cMate  within  tlic  city  of  Detroit,"  to  bere- 
corde<l  in  the  city  registry  is  still  preserved  and 
in€(»r{iorate(i. 

Now.  It  is  urged  that  the  reason  and  neces 
48*]  sily  of  these  laws,  no  *less  than  the  hm- 
guage  employed  and  the  context,  matiifesily 
show  the  intention  of  the  Legislature  to  have 
been  the  establishment  of  a  registry  of  every 
description  of  deeds  which  might  affect  real 
estate.  The  general  object  was  to  prevent 
frauds  on  purchasers,  mortgagees,  and  perhaps 
creditors,  by  havinir  a  place  to  wliich  all  might 
resort  for  the  neowsary  information. 

The  terms  made  use  of  are  genenl.  No 
])articu]ar  description  of  (Ueds  is  to  be  found 
in  anv  of  the  acts,  but  the  language  u«cd  is 
8ttffl<nently  comprehenslTe  to  include  mort- 
iraffcs,  else  why  introduce  into  these  acts  terras 
which  would  be  inapplicable  to  the  recording 
of  GODTeyances  merely:  such  as  * 'all  deeds,  or 
other  conveyances  concernir:!'  ittiy  hnnh.  or 
whereby  the  same  may  be  iu  any  way  alTe(  teil 
inlaw  or  eqiiity"T  And  again',  unless  mort 
giges  were  in  contemplation  of  the  Leuisia 
twe,  why  declare  that  every  such  deed  or 
conveyance  that  should  not  be  recorded  as 
aforesaid  should  be  judged  fraudulent  and 
void  against  subsequent  purchasers  or  mortga- 
giH's,  unless  such  deed  or  conveyance  should  Ix; 
recorded  before  the  recording  of  the  deed  or 
conveyance  under  which  such  purchaser  or 
mortgairee  might  claim?  And  further,  why 
should  the  6th  section  of  the  Act  of  1827  use 
the  terms  "deed,  conveyance,  or  other  writ- 
ing"? and  tlie  seventh  section  require  deeds 
whereby  lands  were  sold,  or  "otheiwise  af- 
fected or  encumbered  in  law."  to  be  recoided? 

This  is  the  lanirunire  employed  in  the  sev- 
eral stalulch  that  have  !>(.-fn  passed  upon  this 
subject  anterior  and  subsequent  to  1887;  and 
at  the  very  time,  too.  that  the  mort  pi pre  law  of 
1817,  relied  on  by  the  pjauitilf,  formed  a  part 
of  the  revised  code.  To  presume  that  these 
870 


enactments  did  not  apply  to  mortgages  execu- 
ted prior  to  1827  is  presuniini:  t^.it  the  Legis- 
lature overlooked  a  subject  of  the  devest  im- 
portance to  the  rights  of  parties,  and  the 

securities  of  titles:  but  if  it  V  i  :  rt<l(^  tlmt 
they  did  so  apply,  then  it  in  iui^isted  tiuu.  thej 
are  equally  applicable  to  mortgages  ekeentcd 

after  that  period  of  time,  Kince  ihe  same  laws 
continued  to  be  o|H.*rative  until  the  year  lt:<37 
long  after  the  execution  of  the  p1ain{iS'i<  mon 
gai^'.and  weemphaticall}' ask.  if  tin  pl  iintiff  in 
this  cii.s<\  in  Ihe  pfjsition  he  now  tkccupies.  d»H^ 


not  come  within  the  meaning,  spirit  and  terms  of  : 
thoseacts.  I)o<shenotclaimrightsinoi>!"»M»ion  ] 
to  a  subsequent  mortgagee  for  a  valuai>':«-  roo  ' 
sideration?  Does  not  the  "deed,  coiiv*  ya:n-«-.  ; 
or  writing"  in  virtue  of  which  he  makes  thi*  | 
claim  affect  or  encumber  in  law  the  premiset  1 
iu  (piestion?  And  if  so,  docs  not  that  statuit-  j 
affix  the  penaiQr  of  bis  own  ooussion,  by  de- 
claring that  hia  deed  than  be  deemed  fnadn- ! 
lent  and  void.  iiBleM  registered  in  Ibe  city  \ 
registry? 

But  independent  of  the  manifest  intencioo  of 

the  Legislature,  in  the  various  provi>iion>  hVk>Vi- 
alluded  to,  to  include  mortgages.we  might  with 
confidence  refer  to  the  practical  coDatraclioii 
which  tliej'  have  uniformly  recfi\-ed  should 
any  ambiguity  be  found  in  the  terms  i>i 
*whichthey  urecoucliod.  ConslderfaBg  the  [*49 
purpose  for  which  thf.«e  act«>  were  nindi'.  mor. 
der  to  attain  thtni,  they  ought  to  hi^w  a  iiber- 
al  COnstmction.  The  practice  of  reoordin;; 
mortjraires  of  real  estate,  lyinir  within  il  ivciiy. 
iu  the  city  registry  has  Ijeen  sanclioucd  by  a 
most  extensive  and  continued  usage,  from  the 
year  1«20  to  the  j'car  18}$7.  and  it  is  apprehend 
ed  that  courts  will  take  notice  of  such  u^nsf 
under  a  statute.  If  it  is  now  to  be  condemn«rd. 
few  titles  to  city  property  will  be  secure.  Op^ 
titmu  U>yum  interpret  conmetudo.  The  propri 
ety  of  applying  this  maxim  to  this  case  is  ^uf- 
fideoUy  apparent.  Long  usa^e  has  been  al- 
lowed great  weight  in  cases  allied  to  this,  la 
ri  ference  to  a  usage  which  had  obtained,  unde; 
u  statute,  concerning  the  ackcowledgmeni  ni 
deeds.  Chirf  Justice  Tilghman.  in  the  case 

of  M'Ferraii  v.  P.,}r,rx  yX  S.Tir.  A:  Haw.  lOl . 
lUT),  say.'i;  "bo  extensive  and  det'p  ruoied  ii 
the  ]>ractice.  that  many  titles  depend  upoe  it; 
afi'I  if  %vouId  be  unpardonabU-  t»)  ili^urb  it 
no'.v,  i)y  u  critical  e\aniin.;ti<in  of  the  words  of 
the  :ict.*"  To  the  lil<e  etTcct  ia  the  opinion  <•( 
Cfiiff  Juiftife  Marshall,  in  the  ca^e  of  .V  AV*^ 
V.  Iklancy'i*  Ltnntee  (5  Crunch.  2^,  62.  35i. 
And  Ix>rd  Mansfield,  in  2  Eden.  74,  aaya.  ia 
reference  to  the  usajre  w)ii(  h  had  obiaint-d  ui>* 
der  the  statute  of  Hcu.  \  111.,  astothe  joimur»-s; 
"Consider  also  the  usage  and  traniiaciioti*  t4 
mankind  upon  it.  The  object  of  all  Uwk  la 
regard  to  real  prop* ny  is  quiet  and  repck^  ' 
Chancellor  Sandford.  in  the  ctise  of  Tntav  r 
liaight  (1  Hopk..  2^9.  26by,  in  re»uxi  to  the: 
adcnowledgment  of  a  d««d.  held  diat  the 
general  usage,  long  and  unq'u^tioned.  kaj 
jO-eat  weight  in  the  construction  of  the  «ct. 
though  sudi  construction  be  not  given  ttfNtm 
adverse  litigation. 

But  it  would  appear  that  the  pkkinita* 
sole  relianoe  for  a  recovery  in  this  artioB  it 
based  on  the  net  concern  in  sr  morigacv-f. 
adopted  for  the  first  time  in  the  year  t^^«. 
Now,  let  It  be  kept  in  view,  that  thlab  the ftm 
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fpecial  act  passed  in  reference  to  mortgages  iu 
lam;  ttiat  U  wm  adopted  on  the  same  day 

itilh  the  act  conrcrninia;  decdo  and  ronvcyanres, 
thousb  to  take  effect  in  January,  1828;  and 
that  Dodi  these  statutes  are  Incorporated  in  the 

Revised  Statutes  of  1883.  at  pages  279  and  2.^8. 
w  they  originally  stood,  and  we  ask  what  is 
the  inferente  to  be  drawn  from  thiH  fact. 
Cbirly.  that  no  change  was  rnntctnjilatcd  us  to 
the  particular  registry  in  wliich  Ibene  "deeds, 
tnoveyanceti.  or  other  writings"  were  to  be 
recorde<i.  If  tint,  it  may  be  urged,  why  iJie 
necessity  of  adopting  a  s[)ecial  provision  in  re 
pad  to  mortgages?  We  answer,  that  thin  law 
wa^  intffKiuccd  merely  a«  n  remedial  law,  to 
provide  for  a  statutory  foreclosure — a  remedy 
unknown  both  to  the  common  law  and  to  our 
l-£rL«lation :  and  the  scope  of  the  provisions  of 
ilie  act  is  conclusive  on  that  head.  The  act 
^ippears  to  have  been  transcribed  from  the  laws 
of  New  York,  and  the  clause  for  the  recording 
of  mortgages  was  introduced  without  adverting 
t'>  the  pn-vious  legislation  on  the  subject. 
These  two  statutes,  then,  relate  to  the  same 
50*]  subject,  so  far  as  ♦they  relate  to  the  re- 
oirding  of  deeds  or  mortgages;  and  '  it  i>i  to 
be  inferred  that  a  code  of  statutes  relating  to 
<Be  sobjeet  was  goremed  by  one  spirit  and 
policy,  and  was  intended  to  hv  ^'ou<\<\^^n\  and 
JtroKMiious  in  it« several  parts  and  provisions." 
It  is  therefore  an  established  rale  of  law,  that 

•i']  ■sicX'^  in  J "trf  iiu if/- n'' I  arc  to  bo  taken  togeth- 
er, as  if  Ibey  were  one  law :  and  they  are  di* 
lected  to  be  compared.  In  the  oonstractlon  of 
siaiutes,  l)ecause  tin  y  arc  considered  asframefl 
opon  one  system,  and  liaviug  one  object  in 
new.  "Imieed,  the  latter  act  may  be  consid- 
♦TPil  as  incorporated  in  the  former."  (Dwarris 
*>a  Statutes.  699,  700  ;  4  T.  li.,  447,  400;  5  T. 
R.  417.  419;  Poug..  80.)  "And  the  rale  ap- 
r'i»««.  though  some  of  the  statutes  may  have 
expired,  or  are  not  referred  to  in  the  other 
fUtutes.  (Dwarris  on  Statutei,  700 ;  1  Burr., 
m.  447;  Bac.  Abr.,  tit.  Statutes.  I.  8;  1  Yen 
tris.  244.  246.) 

If.  then,  as  is  most  manifest,  it  was  intend- 
e<i  by  the  law  of  1827  to  record  "deed?,  con- 
veyances, and  other  writings  relating  to  real 
Male  In  the  city  of  Detroit. "  in  the  separate 
r^ord  previously  provided  for  that  nurpose,  is 
ii  not  fair  to  presume  that  the  I-egislature  con- 
templated that  mortgages  should  also  he  re- 
corded in  the  same  registry?  It  would  be 
ibrard  to  suppose  that  it  was  designed  to  re- 
rord  one  class  of  deeds,  affecting  city  property, 
in  the  city  registry,  and  another  in  the  county 
registry;  and  yet  we  must  arrive  at  that  result, 
If  the  construction  contended  for  by  the 
is  to  obtain.  The  construction  contend- 
far  by  US  can  be  adopted  withont  dolnf^ 

"  iDCe  to  the  mort>rat:c  law:  nor  is  this  view 
tbo  case  weakened  by  the  fact  that  that  law 
Inb  wot  to  go  into  operation  until  sometime 
ifterwartl.  This  merely  shows  that  the  law 
adopted  for  the  remedy  provided  to  the 
WaitOT.  without  resorting  to  a  suit  in  chan- 
i-ry,  ami  that  that  remedy  was  limited  to 
n«>rt>rages  executetl  after  its  passage. 

It  has  been  said  that  this  question  has  been 
irt'ided  in  this  State  In*  the  (Mianrcllor.  We 
g^Ulj^aiicd  upon  to  consider  ilie  c)]'e(  t  uf  a 
BHBrlt  Um  highest  tribunal  of  our  SUte 
m  the  nnr^tion,  dinol^  presented  for  itsadju- 


I  dication,  but  that  of  a  subordinate  court,  from 
I  which  an  appeal  lies  to  the  Supreme  Court  of 

the  Slate  (Revi.sed  Statutes  of  1838.  p.  370),  in 
a  case  which  was  never  argued,  and  between 
other  parties  than  those  to  this  record;  and 

where  an  appeal,  too.  was  taken  to  the  8u«. 
preme  Court,  but  the  bcnetlt  of  which  was  lost 
m  conse(]uence  of  an  omission  to  file  an  appeal 
Ixmd  in  due  time.  Surely  such  a  decision,  uu- 
der  such  circuni.Ntances,  cannot  be  considered 
as  putting  a  settled  construction  on  these  stat- 
utes, nor  prejudice  the  lights  of  parties.  Be- 
sides, it  is  obvious  from  the  o))ini<)n.  tlmt  the 
Chancellor  has  taken  too  limited  a  view  of  this 
subject,  for  he  considers  the  effect  merely  of 
the  two  acts  of  1827.  without  the  remotest  al- 
I  lusion  to  prevlouB  legidatloD  Uk  connection 
with  them. 

*Mr.  Justice  Woodbubt  delivered  the  [•51 

I  opinion  of  the  court: 

j  The  sole  question  presented  in  this  case  is, 
whether  a  mortgage  executed  by  the  tenant  and 
her  husband  to  James  Lyon,on  the  ISth  of  No* 
vember,  1828.  shall  prevail  over  another  mort- 
gage executed  by  tliem  to  Nathaniel  and  Har- 
vey Weed  and  'Ueniy  W.  ikumes,  on  the  6th 
day  of  June.  1887.  Being  wriler  In  time,  by 
nine  years,  the  first  mortgage  ouglit  of  course 
to  have  precedence,  and  will  entitle  the  de- 
mandant to  recover,  unless  It  was  improperly 
recorded. 

The  facts  important  to  be  now  noticed  in 
connection  with  that  question  are.  that,  at  the 

time  of  the  execution  of  flu-  first  mortgage, 
there  were  two  fegistries — one  in  the  city  of 
Detroit, and  the  other  In  the  County  of  Wayne, 
within  which  that  city  was  situated.  The 
premises  in  dispute  were  within  the  limits  of 
the  city,  and  the  first  nnntgnge  was  recorded 
on  the  30th  of  .laniiary,  1829,  in  the  registry 
for  the  County  of  Wayne,  but  not  in  the  reg- 
istry for  theaty  of  Detroit,  where  the  second 
mortgage  was  recorded  June  7tli,  1827.  On 
these  facts,  whether  tlie  recording  of  tlie  first 
mortgage  was  legal  or  void  must  depeml  up  ii 
the  construction  of  two  •statutes  of  the  Slate  of 
Michigan,  both  passed  April  12lh,  1827. 

The  demandant  relies  upon  one  of  them,  as 
Ijcing  the  only  statute  for  recording  "mort- 
gages," and  as  his  registry  was  duly  made  under 
that,  he  claims  to  recover.  While  the  tenant 
relies  upon  the  other  statute,  as  embracing  the 
case  of  mortgages,  and  as  his  was  the  only  one 
recorded  in  conformity  with  it,  and  others  not 
so  recorded  are  declared  void,  be  asks  for  judg* 
ment  in  his  favor.  It  seems  hardly  to  have 
occurred  to  either  side  that  a  enn^^tnu  tion  may 
be  given  to  these  statutes  which  will  make 
them  both  operative  on  this  snbject.and  sustain 
lH)th  of  the  mortgages  according  to  their  original 
rank  and  intent;  and  if  no  legal  principle  is  op- 
posed to  such  a  course.  It  is  certainly  entltlra 
to  preference. 

Because  it  is  a  well  settled  principle  of  con- 
straction,  that  convejrances  arc,  if  practicable 
on  any  reasonable  view  f>f  the  subject,  to  be 
sustained  rather  than  pronounced  void,  and 
also,  that  statutes  which  apparentlv  conflict 
with  each  other  are  to  In-  reconcile(f,  as  f:\r  is 
may  be  on  any  fair  hyjH)ihesis.  and  validity 
given  to  each.  If  It  can  be  and  Is  necenaiy  to 
conform  the  usages  tinder  them,  or  to  preserve 
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the  titlee  of  property  undiflturlied.  (Ooop&r 

Te/fair  ?  D  ill.,  14;  1  Sere  &  R,  105;  2  Cranch, 
858;  5  Craucli,  25;  Bnc.  Abr.,  Statute.  I.) 

The  statute  which  passed  on  the  12th  of 
April.  1827.  aud  related  to  "  deeds  and  other 
conveyances/'  went  into  effect  immediately. 
uod  WM  Uie  only  tow  of  the  State  in  fon^  as 
to  m  nrflinc:  mortgagee aewcU  as  other  deeds, 
till  .liuiuary,  lti2tj. 

It  jiroN  ided  that  all  deeds  should  be  recorded 
62*1  iu  the  County  of 'Wayne  or  the  city  of 
Iktroit,  according  ati  the  land  conveyed  wa& 
situated  in  one  or  the  other.  (Lews  of  18S7,  p. 

m.) 

Though  the  title  to  this  act  and  its  general 
language  do  not  embrace  mor^[;ages  00  mmine, 
we  do  not  agree  with  the  courr^cl  for  the  de- 
mandant, that  they  are  not  included. 

In  the  second  section. the  word  "  mortgagee" 
is  twice  used.  In  the  third  section,  also,  "con- 
veyances effecting  in  law  or  equity,"  "real 
estates."  an^  spoken  of.  And  besides  this,  it  is 
reasonable  to  oooetrue  it  as  includiog  mort- 
gashes  under  the  general  words  of  "ell  deeds 
anil  other  conveyances  of  any  lands."  Ac.  (s^c. 
1).  because  tbey  are  sul&cieatly  broad  for  that 
purpose,  and  necauM  a  stmllar  generalltv  had 
exisied  in  the  expressions  in  former  laws  In  the 
teiritorv  on  this  subject  (Woodward's  Code,  p. 
63;  Coae  of  1^,  p.  156).  and  wesooostraedto 
include  mortgages;  and  herause,  if  thes(  ar< 
not  included,  there  were  eight  months,  from 
AfMrll,  1827,  to  January,  1688,  during  which  no 
law  except  the  first  one  waj^  in  n[>eration,  and 
consequently  when  no  provibiun»  whatever  ex- 
isted in  respect  to  the  recording  of  that  impor- 
tant species  of  conveyance.  The  law,  then,  for 
that  eight  months,  iis  to  reconlinj;  mortgaf^es, 
must  be  considered  to  have  been,  that  those  re- 
lating to  lands  in  the  city  of  Detroit  should  lie 
recorded  there,  and  those  relating  to  lauds  in 
other  parts  of  the  County  of  Wayne  should  be 
recorded  in  the  registry  for  the  county.  (Seethe 
second  section.) 

The  prior  mortgage  in  this  case,  however, 
was  not  executed  within  that  period,  l>ut  on  the 
18th  of  November,  1828;  and  in  the  mean  time 
the  other  act,  which  passed  on  the  same  day 
with  tiiat  we  have  just  considered,  had  eoHie 
inio  oixTuiioii  concerning  uiortij?u:cs."  and 
w  as  made  applicable  to  all  executed  after  Janu 
ary  let,  lb2«. 

The  next  important  qnestinn  then  is.  What, 
if  :iny.  Wiis  the  alteration  made  by  it  in  respect 
to  till*  rceoniintc  of  mortga{j;esl!  And  was  the 
mortirai:«  to  I^v  on,  not  having  been  registered 
as  I  lie  tii  si  aei  n  cjuired.  n.rorded  in  the  man- 
ner auihuri/ed  by  ihe  ludt  actV 

That  a«  t  pur]K>rtB  to  relate  to  "mortgagees'' 
aloiK-;  Iciivinir  ollu-r  conveyances  to  l)t.'  t'  . m  '"d 
ati  Lhey  had  l>eea  under  the  other  law  during 
the  eight  months  before  it  tootc  effect  As  to 
"  n)ort<^aL;<  s.  ■  ii  jirovided  that  th(»se  executed 
after  the  2UI  of  January,  lh2ti,  "  may  l>e  reg- 
istered in  the  county  in  wlildi  the  lands  or  tene- 
Tn<  nis  >o  inort::Hi:«'d  are  situated,"  and  tiial  11 
subst  (ludit  one,  lucurdeU  Ixjfore  a  prior  one, 
i^houlci  be  preferred.  (Laws  of  Hba  Tnritoiy  of 
Mic'liiLran,  p.  27^5.) 

Till-  moiigaj^c  under  which  Uie  demandant 
claims,  hefao^  executed  about  eleren  mouths 

after  the^e  new  provisions,  WaS  .XeOQKdad  in 

t;ouforuiity  to  uiem.  "  . 


After  this  literal  compliaDce  with  Ihst  Isw. 

an<l  a  construction  under  it  whi<-h  «<frm>  if  rip 
hold,  as  should  be  done,  if  practicabk.  tlie 
early  mortgage,  it  does  not  seon  disirsUe,  sari 
it  is  hardly  expedl(.'nt.  *nnU>s  on  priti  '*5«i 
ciple  necessary,  to  resort  to  a  different  owkruo 
tion,  which  would  render  the  first  s^mriiy  void 
as  to  the  Pcrond  morttrairec.  althouijh  recordeii 
in  strict  conformity  with  the  law  last  goinj;  in 
to  operation.   And  as  little  does  it  seem  ex 
P'dient.  unleR«i  necessary  under  impcm'ive 
^rmciples  or  precedents,  to  push  this  construe- 
tioD  so  far  as  to  avoid  or  postpone  aoy  noit- 
gnpcs  recorded  in  conformity  to  the  prr>ri«i'-n- 
of  the  act  lirst  going  into  operatitm.   The  st^: 
ute  aa  to  "  mortgagca"  does  not  piofew.  in  so 
many  words,  to  repeal  any  portion  of  the  i.tijer 
statute ;  nor  is  it  necessary  so  to  coni»tnic  it 
Going  into  effect  later,  if  nf^  passed  later,  U 
true  that  any  of  its  provisions  entirely  incon 
sistent  with  the  laws  in  force  before  it  look 
effect,  or  repugnant  to  them,  might,  viihout 
'  words  of  repeal,  be  considered  as  chanpd  or 
I  abrogated,  and  tlie  first  impression  woukital- 
iirally  Ije,  that  the  provisions  of  the  second 
so  far  as  regards  mortgages  of  land  iitustsd  ia 
the  city  of  Detroit,  were  irrecoDctlable  with 
the  former  h<  I,  and  hence  to  that  extent  n* 
pealed  it.   But  sucli  a  construction,  though 
sttstainini^  the  mortage  t4)  Lyon,  might  svnd 
ni'iny  others  and  disturb  numerous  ii;U-s  and 
lience  is  not  to  be  adopted,  unless  clearlj  tk> 
proper  one.  (Ld.  Raym.,  871;  Bac  Abr..  Stat- 
ute, C  and  G;  StradUng  v.  .\f  tr;;.iii.  Pl  .wd., 
206. )   We  thinlc  it  is  not  the  proper  one. 

A  second  law  on  the  same  subject  dnas  aot 
repeal  a  former  one  without  a  rep«  alin£r  elau*^ 
or  negative  words,  unless  so  clearly  repugpui 
as  to  imply  a  negative.  (1  Bl.  O0BL.8B:  lOslL., 
153,  in  case  of  Ship  Argo,  "  hrje*  printfrh>r,t  |»rv 
or<» C4fiUrarin abroguiU."  Bui  if  liiev  be  Dijt  so 
contrary  or  so  repugnant  that  the  laft  set  es- 
presses  or  implies  a  negative  of  the  fird,  then 
thev  may  continue  to  stand  together.  And.  :f 
such  be  the  ease  here,  a  mortgage  of  city  prc^* 
erty  recorded  in  conformity  to  »■  it  hi  r  law  \rnuld 
be  valid.  Such,  in  our  opinion,  is  ibc  ca«e  hm. 
j  tliere  being  no  words  of  rqieal  or  ncfatkm  i& 
the  act  concerning  mortga^resi.  ManycMrtoi 
this  kind,  very  analogous,  arc  cited  ii /WjrV 
.  C  ase  (11  Coke.  «8,  04;  see,  also,  2  Roll  R, 
410;  ly  Viner  s  Abr,  525). 

Among  them  is  one  where  an  act  of  i^ifia 
nient  made  an  offense  pun i^hable  at  the 
I  8etisiom>,  and  another  paired  making  it , 
I  able  at  the  as^is^.  without  any  words  of  ft- 
peal.    It  was  licld  that  you  may  Indki 
I  either,  or  at.  eiihtif^^irt.  (11  Cdke,  tL) 
I    The  same  retufl^^rrived  at«  if  the 
be  considered  as  passing  ano  ^ikiiij^ 
one  law,  ou  the  same  day.   In  nhm 
last  otw  only  says  that  "  nu)rt|Eaieir 
after  thr  1;  (  f  January  1*^.'^,    lu  i^ 
iat4Etredi'  Lo^ytcj^ounty  wberatiicrkiaiH. 
the  licBt  !oai>t>rovide<l  that  ib^ 
recorded"  bi  iK'   1*  .;i-ir_v  I'l  -hv 
ItindM  lay  wjUiiii  h»  'hmmUu,    Tiriinr  ' 
may  mmA  well  together,  uphoWiC-^iff^ 
*ac't.  a  recordmg  ofrafr  t  .r.^''  s  in  'br  ei:>  |*"» ' 
regirstrr.  aa  gomi  in  aUutoiu»<yiL 
ated  there:  and,  under  theottot 
record  of  m'f';*::.iirr-.  of  llkr  lutnlsln  liic  it'ut 
i^^try  as        |^t>iMi,  WiU^rtwyi^*"  »iiv  )*.'r« 
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prefer  to  resort  to  that.  As  either  of  these 
TkwB  does  not  amid  the  second  mortgage,  but 
only  jHvcs  it,  as  was  intended  by  the  maker  of 
it,  a  rank  sfcond  to  the  first  one.  and  as  they 
biiili  irive  force  OT  <4ieration  to  both  statatee, 
ami  do  not  endanger  or  disturb  titles  either  in 
Ik*  citv  or  county,  when  either  .statute  has  l)ecn 
complied  with,  they  ought  to  settle  the  question. 

It  may  not  be  amiss  to  notice,  also,  that  the 
mortenge  to  Lyon  contained  land  in  the  County 
of  ilonroe,  as  well  as  in  the  city  of  Detroit, 
Slid  haviog  been  seasonably  recorded  in  tliat 
county,  would  be  valid  for  some  purposes  if 
Di)t  for  this,  without  any  second  i-ej^istry  what- 
ever in  another  city  or  county.  (McKe/;n  v. 
Jkbmej^t  LUtee,  6  Cranch.  22;  DtUincy'n  Les$ee 
T.  \feKren,  1  Wimh.  C.  C.  'ylT^.) 

it  is  gratifying  to  find  that  our  conclusion  in 
this  case  acoords  witb  tbe  result  is  the  only  de- 
cisinn  which  is  supposed  to  have  l)een  macu-  in 
the  State  of  Michigan  on  this  subject.  (See 
WBti§t«a.  ▼.  Ifjfonetal.,  in  Harrington.  868.) 

Had  that  drri-^lon  bwn  made  by  the  highest 
judidfti  tribunal  of  the  State,  or  been  shown  to 
scoord  with  a  settled  usa^re  and  practice  under 
Xtn->i-  stafulf?*  afT«'ctini:  the  titles  to  real  estate, 
we  should  have  felt  bound  to  conform  to  it.  as 
a  part  of  the  local  law.  (9  Cranch.  87;  2  Pe- 
ters. 5ft.  m-.  6  Wheat..  119;  10  Wheat..  152; 
II  Wheal..  a«l;  1  Urockenbr.  C.  C,  539.) 

But.  though  entitled  to  reapect  and  weight, 
that  ca.^e  has  not  l)oen  treated  as  a  precedent  to 
control  tl^i^.  l«  cause  the  judLMucnt  was  not  in 
«  court  of  the  last  resort,  aud  is  said  to  have 
been  appealed  from,  but  further  pTOOeediogS 
defeated  by  some  accident. 

Let  *  oertiflcate  be  sent  down,  that,  in  the 
opinion  of  this  court,  the  recording  of  the 
mortj^age  from  Hale  to  Lyon  was  sufficient  to 
five  It  validltj  and  prioritj  under  the  Inwa  of 
Slichigan. 

a.CUtGnuuslii8;. 

Oied-T  Otto^  M;  1  Wood.  *  Mh  nil 


M*]  rraOMAS  MANEY  n  al.,  PlaMr 

V. 

THOMAS  J.  PORTEU.  D^endani, 
Jwitiiethf^  under  Judiciary  Ad  ^  /7#9,  Me. 

The  decision  of  a  gtate  eonit  upon  t)ie  merits  of 
aeontrovernr  between  two  partwat  one  of  whom 
iMd  sold,  and  the  other  puroheeeit,  an  hiteieet  in 
laode  wbidi.  It  waa  thou«rbt,  oouM  he  acquired  as 
ladtaa  resenrattona  under  a  treiakty  with  tbe  United 
Btrtestoannot  be  reviewed  bar  thai  court  under  the 
Hhae 


aih  Motion  of  the  Judldarr  A 
Th*  port/  assinat  whom  the  Mate  court  dedded. 
!n«tead  of  •oMqcnpaafaitereatunder  the  treaty 


avanrn  that  no  rtehta  bad  been  obtained, 
this  court  haa  no  jurledletion. 


THIS  case  was  brought  up  by  writ  of  error 
to  the  Supreme  Court  of  Errors  and  Ap- 
peals for  tbe  State  of  Tennessee,  under  the  25th 
iectioo  of  the  .Judiciarv  Act. 

Tho  case  was  this:  Thomas  Mauey,  one  of 
the  plaintiffs  in  error,  on  the  41  h  of  October, 
iSJG,  gave  his  note  to  the  defen<lant  in  error 
for  $5.  (KM),  payable  eight  montlia  after  date. 


Suit  was  afterwards  brought  on  this  note,  and 
judgment  recovered  in  the  State  Circuit  Ooort, 
from  which  Maney  appealed  to  the  Supreme 
Court  of  Errors  and  Appeals,  where  the  judg- 
ment was  aflirmcd  a/^ainst  him. 

lie  then  filed  lii«  bill  in  the  Chancery  Court, 
and  obtained  an  injunction.  The  defendant  in 
error  answered,  and  upon  the  hearing,  the  in- 
junction was  dissolved  and  the  bill  dismissed; 
and  this  decree  was  afllrme<l  in  the  Supreme 
Court  of  Errors  and  Appeals  aj^inst  the  said 
Maney  and  the  other  plaintiffs  m  error,  who 
were  his  securities  in  the  appeal  bond.  It  la 
from  the  la.st  mentioned  decree  that  the  prasent 
writ  of  error  was  brought. 

In  OTder  to  undentand  the  character  of  the 
controversy  in  the  State  court,  and  the  points 
in  issue  between  parties,  it  is  proper  to  state 
that  by  the  14th  aitiele  of  the  treaty  with  the 
Choctaw  Indian.s.  made  at  Dancing  Rabbit 
Creek  on  the  27lh  of  September,  IbitO.  it  was 
stipulated  that  each  Choctaw  head  of  a  family, 
being  desirous  to  remain  atul  bccnnic  :i  citizen 
of  the  States,  should  be  permitted  U>  do  so  by 
signifying  his  intention  to  the  agent  of  tho 
Uniteti  Slates  within  »i\  months  from  the  rati- 
tieation  of  the  treaty;  and  should  thereupon 
become  entitled  to  a  reservation  of  one  section 
of  640  acres,  to  be  bounded  by  sectiotial  lines — 
one  half  that  quantity  for  each  unmurricd  child 
living  with  him  over  ten  years  of  age,  and  a 
quarter  wction  for  each  chiid  under  ten;  to  ad- 
join the  location  of  the  i>arent.  And  if  they 
resided  <m  such  land  intending  to  become  cit- 
izens five  years  after  the  ratification  of  the 
treaty,  a  grant  in  fee-simple  wa.s  to  iasiie;  the 
reservation  to  include  the  improvement  held  by 
the  head  of  the  family  at  the  time  of  the  treaty, 
or  a  portion  of  it. 

The  bill  filed  by  Maney  stated,  that  in  De- 
cember, 1885,  the  defendant  informed  him  that 
many  Indians  had  within  the  time  prescribed 
'signified  to  the  agent  of  the  government  [*50 
thor  intention  to  remain  under  the  above  ar- 
tide  of  the  treaty,  whose  names  he  had  neg- 
lected to  register  and  certify;  and  that  in  con- 
sequence of  his  neglect,  the  iandf^  to  which  they 
were  entitled,  witn  the  improvements,  had  in 
many  inst^inces  been  sold,  and  had  jiassed  into 
the  possession  of  ihepurctiaseri  and  those  who 
still  retained  poasessloo  of  thefr  reservation  had 

bcconv  much  alarnu'd;  tlial  ftwinn  and  Fisher 
had  undertaken  to  secure  these  reservations  to 
the  Indians  entitled,  or  to  obtain  for  them  an 

equivalent;  and  had  made contrjicts  by  which 
the  Indians  were  to  give  them  one  half  (and  in 
some  cases  more),  if  they  succeeded;  that  Gwinn 
and  Fisher  had  employed  the  defendant  in  er- 
ror to  u.ssiMt  them  in  the  business;  that  he  held 
their  obligation  for  twenty  five  seetiona  of  these 
claims;  that  he  had  no  doiiht  of  success:  that 
the  matter  had  already  been  before  Congress, 
and  it  had  been  ascertidned  that  a  majorfty  of 
both  Houses  were  in  favor  of  it;  that  he  was 
confident  a  law  would  pa.s8  authorizing  com- 
misnioners  to  be  appointed  to  investigate  and 
decide  ui)on  these  claims,  and  that  the  reserva- 
tions would  be  miule  good  to  the  persons  en- 
titled; aii'i  that  if  Congress  did  not  pass  the 
law,  the  rights  <  ould  be  enforced  in  the  courts 
of  justice;  that  the  defendant  in  error  repre- 
sented these  Indian  claimsa.sof  great  value,  and 
said  that  they  had  been  already  Wated  on  good 
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Innds,  which  were  worth  ten  doUare  per  acre,  | 
and  proposrd,  us  a  matter  of  fiivor,  tr)  <h'\\  ii 
portion  of  bis  interest  to  Maney;  and  that  he  i 
(Maney),  having  hiniMtlf  no  knowledge  \ipon 
the  subject,  unti  rclyiiii:  altogether  on  thf  Btate- 
meats  of  the  defendant  io  error,  purchased 
from  bin  one  undivided  half  part  of  his  claim 
to  the  twenty-five  sections  above  mentioned  for 
$10,000;  nnrl  thereupon  gave  two  notes  of  $3.- 
000  each  for  the  purchase  money,  and  received 
fnim  tlic  defendant  a  rnvpnant  to  convey. 

Tilt'  bill  l  urthtr  hlHted.  tbat  for  reasons  tliere- 
in  s<  t  forth  the  complainant  becam*>  dissHtisticd 
with  his  purchase,  and  thought  be  iuid  been 
deceived;  and  in  March.  1836.  he  applied  to 
the  defendant  to  n  seind  it.  wlio  refuaed;  but 
that  afterwards,  in  Oetoljer.  1836,  he  agreed  to 
take  back  the  one  half  of  these  claims;  and  j 
thereupon  the  two  notes  before  mentioned  were  I 
canceUed»  and  the  note  on  which  the  judgment ! 
■was  rendered  was  given  by  Maney,  and  a  cove- 1 
nant  made  by  the  defendant  to  convey,  acc<^>rfi- 
ing  to  this  contract:  that  at  the  tiiuc  the  last 
mentioned  agreement  was  made,  aa  well  as  be* 
fore,  tlie  defendant  bad  aifroed  that  he  would 
take  back  the  lands  and  rescind  the  whole  con- 
tract if  the  complainant  desired  it.  in  caae  Con- 
pims  should  pii«^s  a  law  atitbnnV.intr  a  commis- 
sion to  eicamiue  into  and  decide  upon  these 
claims;  that  he  and  Owhun  and  Fisher  would 
continu'*  Their  exertions  tr><securethe  titles,  and 
that  a  law  iuiihorizing  a  commission  to  inquire 
Into  their  validity  would  place  them  beyond 
reasonable  doubt. 

The  bill  further  states,  that  the  law  propased 
67*]  was  jihssed  by  Congre^:  "but  that  the 
defendant  had  refused  to  rescind  the  contract, 
and  had  not  continued  to  give  his  attention  to 
the  business  as  he  jiromised;  that  he  liad  sold 
out  the  residue  of  his  Interest;  that  Gwinn  aud 
Fisher,  as  the  complainant  understood,  had 
likewi.se  sold  otit  their  interest,  or  nearly  all  of 
it;  that  none  of  the  claims  had  been  secured, 
and  the  complainant  did  not  think  it  probable 
that  they  would  be  obtained  by  the  H.«si£rnees 
of  the  Indians;  that  he  had  never  received  any- 
thing in  land  or  money,  and  apprehended  that 
he  never  would;  and  prayed  an  injunction  to 
restrain  the  defendant  in  error  from  suing  out 
executloil  on  the  judgmental  law.  and  that  the 
contract  might  Iw  rescinded  and  set  n'-ide. 

This  is  the  substance  of  the  bill,  wliich  is 
a  very  long  one.  going  into  much  detail,  and 
stating  conversations  which  Maney  alleges  he 
held  with  the  defendant  in  error,  ann  with 
others,  upon  the  subject;  but  which  it  is  un- 
necessary to  set  out  at  length,  as  they  are  not 
material  to  the  point  upon  wich  the  case  was 
disposed  of  in  the  Supreme  Courl. 

The  defendant  put  in  his  answer,  denying  aud  | 
putting  in  issue  all  the  material  allegations  In 
tlu-  bill:  and  it  was  u]>i)n  this  Iiil!  and  answer, 
and  the  proofs  taken  upon  the  matters  thus  in 
issue,  that  the  decree  was  made  upon  which 
thi«<  writ  of  error  i=  brought. 

The  cjiMi  was  argued  by  Mr.  Brinhy  for  Uie 
plaintiffs  in  error,  and  by  the  Attomey-Oener- 
al  for  the  defendant. 

As  the  decision  of  the  court  rested  euliiely  on 
the  question  of  jurisdiction,  all  those  parts  of 
the  nririiment  which  involved  the  meriia  of  the 
case  are  omitted  in  the  report. 

874 


Mr.  Briniey  rested  his  argument  In  favor  of 
the  juri-diction  of  the  court  upf>n  the  jinip'i-i 
tlon  that  the  contracts  of  the  Indians  were  held 
to  be  valid  because  they  had  a  rigiit  or  anduff- 
ity  to  make  them  imder  (he  State  Liwsof  1^ 
and  1830:  and  that  the  authority  exercised  uo- 
der  tboee  laws  was  repugnant  to  the  tresty  of 
1880,  and  to  the  laws  of  the  rniff-<1  Staies'and 
that  the  deci.sion  of  the  Slate  court  was  in  favor 
of  the  authority  thus  set  up. 

Mr.  .Viffion,  Attorney  General,  contended 
that  the  facts  in  this  cme  were  not  suffideotto 
s^ain  juiisdicUao. 

Mr.  (JJiie/JiutiM  Tasky  delivered  the  opia 
ion  of  the  court : 

Upon  examining  the  bill  in  this  case.  \\  is  not 
easy  to  determine^  from  the  loose  manner  in 
which  it  is  drawn,  whether  the  complainanr 
claimed  the  relief  be  asked  for  on  the  ground 
that  the  representations  made  io  him  hf  tlw 
defendant  were  false  and  fniinl  il.  :;f,  orontht' 
ground  that  the  consideration  for  which  tbe 
note  was  given  had  failed,  becauae  the  defaid- 
ant  was  unable  to  convey  him  E  title  to  the  Ib' 
diaa  reservations. 

It  la  evident,  however,  that  tbe  anlt  was  not 
brought  to  uphold  *any  title  or  right  which 
the  compiHiaani  claimed  under  the  Choctaw 
treaty,  or  under  the  law  of  Congress  which  be 
states  to  have  been  pa«5pcd  tipon  the  ■subject, 
For  he  does  not  ask  for  a  conveyance  of  the 
reservations,  nor  of  the  Indian  title  to  theoi 
And  he  does  not  even  aver  that  these  claims  are 
valid,  or  that  he  has  any  title  to  them:  but.  on 
the  contrary,  ekUtgeB  that  none  of  the  ctainn 
had  been  secured,  and  states  that  he  did  not 
think  it  probable  that  lUey  would  l)e  obtwn^l 
by  the  assignees  of  the  Indians.  And  as  the 
case  has  been  removed  here  from  the  decisioa 
of  a  State  court,  we  have  no  right  to  review  it 
unless  tlie  Complainant  claimed  some  n^'ht  un- 
der the  treaty  with  the  Choctaws  or  the^  act  ol 
Congress,  and  the  deHsion  of  the  State  oovrt 
had  liecn  against  tbe  riirbt,  title,  or  privi!  -^v 
specially  set  up  by  him ;  and  even  in  that  c$f^, 
the  power  of  revwiOD  given  to  tMe  conn  ex- 
tends no  further  than  to  the  pnrticularque>Tii>n 
thus  raisi'd  and  decided  auainst  tbe  party,  la 
the  case  befoH'  us,  nosudi  title,  ri^dit.  orprir- 
ilege  was  claimed  l)y  llie  bill,  and  of  course  u-* 
decision  was  maiie  agaiiLsl  il  in  the  Susc  court. 
We  therefore  can  exercise  no  jurisdictran  in 
the  case,  and  are  not  authorized  to  examine  any 
questions  of  fraud  or  failure  of  considerati»-fi. 
or  breach  of  contract,  which  the  bill  mar  W 
supposed  to  pn»cnt,  and  upon  which  the  court 
of  tbe  State  of  Tennessee  may  now  decide. 

V]yon  referring  to  the  reports  of  this  court 
it  will  be  seen  that  the  ^th  section  of  the  Act  of 
Congress  of  17W,  under  whidh  this  wrti  of 
ror  is  hiouirht,  has  been  often  the  suhj<rt  of  x 
amination  aud  comment  in  this  court,  and 
constmciion  of  the  aection  and  tbe  practiot 
xiv.'h  r  i*  well  settled  by  many  decision-     It  i* 
unnet  t  ssan*  to  repeat  here  what  the  courtha^^e 
said  upon  former  occasions. 

Jt  in  reri/  I'ltur  t?ait  (liia  case  u  nni  vithin  ilf 
frrotvtionff  of  the  section,  and  ih$  vorit  of  frr-jf 
mnnf  thertforo  be  dmnmed  /or  wani  4>fj¥rkdit- 

Uon. 
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JA3IES  ERWINS  LESSEE.    PUiintiff  in 
Errtfr, 

V. 

JAMES  DUNDAS  kt  al. 

L'^rjf  and  mU  of  land  under  execution  against 
Itro  defe^ndnnt»  Ixaring  date  after  death  of  one 
giee*  no  title  to  purdumer. 

Althouirh.  by  tho  law  of  Alabama,  whore  an  exe- 
cution ha«  If^iH'd  (lurinK  the  lifetime  of  a  defendant, 
liut  hui  not  been  Hctiially  levied,  an  atint  or  plur- 
if»  may  jro  after  hi>*  death,  and  the  iHTSonal  estate 
of  the  d«*eea*ed  le\ie<l  uixm  and  8<»ld  to  gjitisfy  the 
JudKini-nt.  yet  this  is  not  ho  with  respcet  to  »he 
rejiJ  etttute. 

By  the  eomtnon  law.  the  writ  of  fieri  faciax  had 
relation  back  to  Its  teste;  and  If  the  execution  was 
tested  durinK  the  lifetime  <if  ade<'e«iAed  dt>fendai.t, 
it  miirbt  Im' taken  out  and  levied  upon  his  goods 
and  cbattebi  after  his  death. 

But  if  an  execution  IsKues  and  bears  teste  after 
the  death  i>f  the  defendant.  It  is  Irn-Kiilar  and  void, 
tnd  cannot  Ik*  enforced  atralnst  either  the  real  or 
personal  property  of  the  ilelemlant.  The  Judgment 
niurt  first  be  revived  aRainst  the  heirs  or  devisees 
Id  the  one  caa(>,  or  personal  repre-nentatives  In  the 
other. 

Such  is  the  settliKl  law  where  then*  is  but  one  do- 
f(>nd«nt. 

Where  there  are  two  defendants*,  one  of  whom 
has  dle«l.  the  Judfrment  cannot  be  •enforced 
bj  execution  airainst  the  real  estate  of  the  surviv- 
or alone;  and  as  it  has  to  issuv  against  the  real  es- 
tate of  both,  the  real  estate  of  the  deceased  Is  pro- 
t«.>cted  by  the  same  law  which  would  jrf'vem  the 
cose  if  he  had  bet^n  the  sole  defendant.  The  Judg- 
ment must  be  revived  by  wire  fncUu. 

Before  and  since  the  Statute  of  Westmlnstt-r  2d 
(Which  subjected  lands  to  an  clfijit),  a  JudgTiiont 
■ipUnst  twf>  defendants  survived  iiKnlnst  the  per- 
sonal f?state  of  the  survivor,  and  execution  could 
betaken  out  axiiinst  him,  within  a  year,  without  a 
»cirr  ftirUiA. 

But  before  the  real  estate  of  the  deceased  cixn  be 
subject4*<l  to  exocutl<m,  the  Judgment,  which  does 
not  survive  as  to  the  real  estate,  must  be  revivetl 
airainst  the  surviving  defendant,  and  against  the 
heir*.  devij»t»e«'.  and  terre-tenants  of  the decea-ned. 

The  interest  c»f  new  parties  would  otherwise  be 
liable  to  be  siublcnly  devi-sted  without  notice. 

In  thcw  views  the  highest  court  of  the  State  of 
Alabama  concurs.   (See  6  Alabama  Kep.,  667.) 

THIS  case  came  up  by  writ  of  error  from  Hie 
Circuit  Court  (»f  the  United  Slates  for  the 
Sootheni  District  of  Alabiimn. 

It  wa<*  an  action  of  ejcctnient  broiipht  by  Er- 
win. the  plaintiff  in  crroi,  to  recover  a  lot  in 
the  city  of  llobile.  known  as  Hitrhr-m-li's  rot- 
lon  prcBS.  bountletl  on  tlie  noitli  by  Main  Street, 
on  the  east  by  Water  Street,  on  the  sotitli  by 
'^r  -^:ir-1nu»ett.s  Stri*ct.  and  on  the  west  by  Hoy- 
•  1.  under  the  followiuj;  state  of  facts: 
Prior  to  November,  1836.  llenry  Hitchcock 
iis  aei2ed  and  possessed  of  the  above  lot,  iind 
ti  the  2d  of  November.  1836,  a  jiidcnunt  was 
recoTered  against  him  in  the  Circuit  Court  of 
Mabama  for  Mobile  County,  by  William  .Mc- 
hee,  to  the  use  of  Abner  McGehee. 
By  the  Ihwh  of  Alabama,  tins  judjrment  wo-s 
icn  upon  the  defendants'  real  estate. 
(>nthe2lHt  of  December.  1836.  Hitchcock 
••d  out  a  writ  of  error  to  the  Supreme  Court 
i  Alabama,  giving  the  usual  bond,  with  }{ob- 
ert  D.  James  a«  surety,  whereby  tlie  judgtuenl 
was  superseded. 

On  the  23d  of  June.  1838.  the  judgment  of 
the  Circuit  Court  was  aftirmed  in  the  Supretne 
Court,  which  afbrmauce.  by  the  laws  of  Ala- 
bama, operated  as  a  judgment  on  the  bond  in 
error,  against  boUi  parties  obliirors. 
On  the  14th  of  July,  1838,  Hitchcock  executed 
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a  mortgage  of  the  lot  in  question  to  Cowper- 
thwaite.  Dunlap.  and  Cope,  to  secure  the  pay- 
ment of  a  debt  due  to  them. 

On  the  18th  of  August,  1888.  Afi  fa.  issued 
from  the  Circuit  Court  clerk's  office,  on  the  af- 
firmed judgment  against  H.  Hitchcock. and  Rob- 
ert D.  James,  his  security;  which  writ  came  to 
the  hands  of  the  sheriff  of  Mobile  County,  lieing 
for  the  amount  of  the  debt,  Iw.sides  the  ten  per 
cent,  damages.  The  sheriff  indorsed  that  he 
received  this  execution  on  the  20lh  of  August, 
and  levied  the  same  on  certain  lots  in  Mobile, 
as  the  property  of  Kol)erl  D.  James,  and  re- 
lumed it  to  the  fall  term. 

On  the  10th  of  October.  18:J8,  Hitchcock, 
with  the  consent  of  *the  mortgagees,  [*00 
leased  the  property  to  ^lansoncy  and  Hurtell 
for  a  term  of  live  years. 

On  the  29th  of  November,  1838,  a  tenditittni 
exponas  issued  to  the  sheriff,  commanding  him 
to  sell  the  property,  on  which  he  had  levied,  as 
shown  by  his  return.  To  this  renditioni erj>on- 
as,  he  retume<l  that  he  had  advertised  the 
property  for  sale,  and  that  on  the  2d  day  of 
March.  1839,  all  further  proceedings  had  been 
stopped  bv  an  injunction. 

On  the  2d  of  March.  1839,  Henry  Hitchcock 
filed  in  chancery  a  bill  against  McGehee,  pray- 
ing, for  causes  shown  in  the  bill,  relief  against 
the  judgment  at  law,  and  that  the  same  should 
1)6  enjoined.  On  this  bill,  an  order  was  nmde 
for  an  injunction  in  the  following  words: 

On  the  complainant's  executing  bond, 
with  gootl  and  sufficient  security,  in  double  the 
amount  of  the  judgment  at  law,  let  an  injunc- 
tion issue  agreeably  to  the  prayer  of  the  bdl. 

"  P.  T.  Harris. 

"  28th  February,  1839. 
"To  the  Clerk  of  the  Circuit  Court  of  Mo- 
bile County,  Alabama." 

The  comnlainant,  Hitchc(K;k,  file<l  a  lK)nd  by 
himself  and  William  Crawford,  as  his  security, 
in  the  ix-nal  sum  of  $8,404,  payable  to  Mc- 
Gehee, dated  the  2d  of  March,  1839,  with  a 
condition  which,  after  reciting  the  rendition  of 
the  judgment,  the  filing  the  bill,  and  granting 
of  the  injunction,  «&c.,  ran  in  these  words: 

"N(»w.  therefore,  if  the  said  Henry  Hitch- 
cock .shall  nay  and  satisfy  all  damages  that  the 
defendant  McGehee  may  sustain  b^  the  wrong- 
ful exhibition  of  said  bill,  and  in  all  things 
abide  by  and  ix'rform  the  ultiinule  decree  which 
may  be  rendered  in  the  cause,  then  this  obliga- 
tion to  l)e  void  and  of  no  effect ;  otherwise  to 
be  and  remain  in  full  force  and  virtue." 

A  writ  of  injunction  issued  on  the  2d  of 
March,  1839,  commanding  the  sheriff  to  stay 
l)r()ceedings  on  the  executfon;  on  which  he  re- 
lumed.that  on  the  .same  day  he  desisted  from  all 
further  prtneedings,  and  returned  the  execu- 
tion as  enjoiiunl. 

On  the  12lh  of  August.  1839.  HitchccK-k 
died. 

Al  the  fall  term  of  the  Chancery  Court,  on 
the  2r)th  of  November,  1839,  Ihe  following 
order  wjis  ma<le  in  the  cause: 


HlTCIKOCK 

MrGEnEK.  ) 

"This  day  came  the  defendant,  by  his  solic- 
itor, and  suggests  to  the  court, that  the  complain- 
ant has  died  since  the  last  term  of  this  court; 
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anil  thereupon  it  is  ordered,  on  motion  of  de- 
jfendant's  counsel,  that  the  rcprt'sentatives  of 
the  complainant  revise  the  proceedings  by  bill 
against  the  defendant,  by  the  1st  day  of  April 
61*1  next,  or  *the  injunctic^n  sIihII  1h>  from 
thence  dissolved,  and  the  defeadaot  have  leave 
to  proceed  at  law.'* 

At  the  Sprinir  Term,  1S40,  the  22dof  May, 
lb40,  the  following  order  was  made: 

"At  tlie  last  term  of  this  court,  an  order  was 
ninde  sugireslini:  the  death  of  the  complainant, 
and  that  unless  the  suit  be  revived  on  or  before 
the  first  da^  of  the  next  term  of  said  ooart 
that  the  injunrtii  ti  !)c  dissolved,  au  i  nr.  p  iriy 
Gomphunaut  being  made,  it  ia  ordered  tliut  the 
stilt  abate,  and  that  the  complainant's  adminis- 
trator, an(!  heirs,  and  security  ootbe  injunction 
bond,  pay  the  costJi." 

Hitcau»ok  by  his  will  bequeathed  all  his  real 
and  personal  property  *n  his  wife,  as  trustee. 
Willi  authority  to  make  public  or  private  sales 
and  conveyances  for  payment  of  dM)t8,and  con- 
stituted her  executrix. 

On  the  8th  of  July,  1840.  Mrs.  Hitchcock, 
without  having  taken  out  letters  testamentary 
on  the  will,  made  an  absolute  f»ale  and  convey- 
ance of  the  lot  in  (juesiion  to  C'owperLhwaite, 
&c.,  subject  to  the  kase  above  tnentioned. 

On  the  lOlh  of  July,  1840.  an  a/iVix  /?.  fa. 
iiiMued  on  the  aiiirraod  judgment  at  law 
against  Henry  Hitchcock  and  Robert  D.James, 
for  the  amount  of  the  debt,  and  ten  per  cent, 
damages,  given  on  athrnmnce,  which  came  to 
the  hands  of  the  sheriff  of  Mobile  County:  on 
which  he  returned,  that  he  bad  levied  on  the 
hind  (now  the  subject  of  this  action  of  eject- 
ment), us  the  propiTty  of  Heiirv  Hit<  hcf»ck, 
pointod  out  to  blm  by  Isaac  H.  £«rwin,  execu 
tor  of  Heniy  HItdicock.  deceaied :  and  that,  on 
the  rtrst  >tonday  of  Xoveml  '  i  1S40.  he  Iiad 
sold  the  said  land  to  James  Jb^-wio.  who  was 
the  hfehest  bidder,  for  four  tbomand  five  hun> 
dred  dollars. 

On  the  10th  of  February,  1841,  the  tenants 
attorned  lo  OowperthwaHe.       as  landlords. 

On  the  3d  of  March.  1841.  Erwin  brou^rhl 
this  suit  i^ainst  the  tenants,  who  thereupon  at- 
torned to  him,  and  agreed  to  hold  under  him  as 
hmdlord. 

On  the  8lh  of  SeptcmlKr.  1841,  C'owper- 
thwaite,  &c.,  conveyed  all  their  estate  and  in- 

terr'kt  in  the  premises  toPnndri'^  and  others, the 
i>r<->«'ni  defendants  in  error,  who,  on  the  22«.l  of 
March,  1848,  apfllied  lo  the  court  to  be  admit- 
ted into  the  rfmsont  nde.  and  to  defend  the 
action  as  landlords,  on  tiling  certain  affidavits. 
This  motion  wasrwisted  by  the  plaintiff  Erwin 
and  aUo  by  the  tenants;  but  in  March,  1843, 
the  court  admitted  them  to  defend  the  suit. 
Whereupon  the  cause  went  to  trial,  and,  under 
the  instructions  of  the  coiui,  the  jury  found  a 
verdict  fur  Uie  defendants. 

The  phuntifl  took  the  two  foUowing  hOIs  of 
exceptions: 

First  Exception.  "Be  it  remembered,  that 
at  the  Spring  Term.  1834.  of  this  court.  James 
Dundas.  Mordecai  D.  Lewis.  Robert  L.  Pitt- 
62»J  Held.  •Samuel  W.  Jones,  and  Robert 
Howell, appeared  before  the  court  by  their  coun- 
sel, and  filed  the  affidavit  of  U.  Barney,  which 
Is  made  part  of  this  UH  of  exceptions,  and 
moved  the  court  to  be  admitted  lo  apjit-ar  and 
defend  the  action  agamsl  the  plalntiu  by  enter- 
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ing  into  the  consent  rule,  and  pleading.  Tbe 
tenants  in  possession.  Hurtell,  Maniionev.  tad 
Qrifflths,  resisted  the  said  motion,  and  ijiovtKl 
cause  on  oath  against  the  same,  which  showing, 
whicli  is  on  file,  is  made  a  part  of  thiebillof 
exceptions,  together  with  tbe  documents  tberv- 
to  appertaining  and  wfenred  to.  and  the  miA 
motion    \'vas  also  resisted  by  the  pluotiff. 
Whereupon,  the  said  motion  coming  oo  to  be 
heard,  the  same  was  argued.and  thehearfaf  ef 
s^d  motion  was  continued  fr^  mi    rm  to  un:i 
till  at  this  term,  when  the  said  motion  wa» 
argued.and  upon  argument  had,tlie  siM motion 
of  the  '^nii  applieants, claiming  to  be  l  in  !•  -J$, 
was  granted,  and  the  objections  of  the  mi 
plalnnffs,  and  of  the  tenants  thereto,  were 
ovrrnilf  fi     And  tlx  '^nid  pr-rt ifs,  admitted  by 
the  court  lo  defend  against  the  w  ill  of  the  said 
plaintiff  and  tenants,  and  the  said  tensou 
thereupon,  rr  fused  to  plead    For  all  which  de- 
cisions ot  the  court  al lowing  haid  motioa.  iJie 
plaintiff  excepts,  and  prays  uiis  to  beaesled  si 
a  bill  of  exceptions,  which  is  done  according- 
ly.       (Sicneil)      J.  McKinlet.  [saAL.]" 

Second  Kxeept  ion.  "Be  It  remembered. tlut 
on  the  trial  of  Ihiscaus*'.  oti  the  is».ue  1"iafd 
I  between  the  said  plaint  id  aoil  th«-  said 
I  Dundas,  Mordecai  D.  Lewis.  KolM  rt  L  Pitt 
I  field.  Samuel  W.  Jom-s.  and  HoUrt  HowdL 
I  who  have  appeared  ut>  landlords,  and  enterfd 
into  the  consent  rule,  and  pl«  aded  not  guilt} ; 
i  the  plaintiff,  to  maintain  ilie  title,  on  bis  par, 
produced  and  gave  in  evidence  the  proomiinp' 
had  in  the  Circuit  Court  of  Mobile  County,  m 
the  State  of  Alabama,  in  an  action  whemo 
William  McGehee,  use  of.  &c..  was  phdatiff. 
and  Henry  Hitchcock  was  defendant,  loci  lhtr 
with  the  j'udgment,execuUons»  sberifrtrtfnrw. 
&c. ,  copies  of  all  which  are  hereto  anaeiel 
i)i  irk((l  .V,  Al-o.  ilir  proceodiney  of  tlw- Su- 
preme Court  of  Alabama  on  the  affirmance  of 
said  ludgment.  a  copy  of  whldi  la  berem  s»- 
nexeu,  marked  B.  Al-<'  the  record  ih*' 
proceedings  in  a  chancery  8uit,whcrein  the  aid 
judgment  was  enjoined,  the  iBjooKstioa,  Ac.,  s 
copy  of  which  is  Iserewith.  markwi  C.  -Vnd 
the  sherill's  deed  on  the  sale  of  tbe  property  ia 
controversy  by  tbe  sheriff  of  Mob^  CwtaKy. 
under  the  wiid  juf^irment.  after  The  injutK 'ioo 
was  dissolved,  a  copy  of  which  is  heicvitk. 
marked  D.  showing  that  the  aaine  was  pv- 
chased  by  .lamt  -  Erwin. 

"It  further  Hp[>cared  that  Henr\'  HnctH^»  k 
died  on  the  18th  of  August.  \><i\).  that  atso^. 
before  the  time  "f  the  rcn  iiti       of  the  j^i'l- 
ments.heownedin  fee  sunple  an(i  was  in  tbf  - 
session  of  the  property  sued  for  and  sold  by  tl 
sberilf,  and  continued  so  till  his  *de.nh.  [*tJ.t 
except  that  he  executed  a  mortgage  on  the  14ib 
of  August.  1838.  by  which  he  conveyed  Urf 
said  lan<l  to  Me^sr>.  Punlap.  Co{»e  and  Cow 
perihwaitc,  under  whom  the  defendantt  cbia 
title. 

"Upon  the  evidence  offered  by  the  pkiaii^. 
the  court  instructed  the  jury  that  the  sife 

i  the  sheriff  was  irreeular  and  void,  and  that  ( > 
such  purcha.so  at  tlie  sheriff's  aak,  imd«r  dw 

isatd  jud|<;meii(s.  and  the  executions  aiUlf  M 
and  the  mjunction  proceetlini^H,  the  sale  ' 
couve>tuaoe  by  theraberiff  could  convt^anm^ 
to  the  plahitlff,  mii4hattheraCDi«lmw«a0tm 
lilieo  1"  [i'<;over  in  this  action;  tn  ■^■tlir^  liv 
plaintiff  excepts^  and  pnj»       court  i  • 
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Uus  ai  a  bill  of  exceptioDS,  which  is  done  ac- 
«acdiDgly. 

(Signed)      "J.  M(  KTTri.ET.  [seal.]" 

Upon  these  two  exceptions  the  case  came  up 
to  this  court. 

Tht-  case  was  nrpftiod  by  .Vr.  Getn-fje  S.  Yi  r- 
^(in  a  printeil  argumeul)  and  Mr.  CritLetiden 
for  Ibe  ]>»iDti£f  iu  error,  and  }fr.  Clmf&nt  Coat 
and  Mr.  Serfftnnt  for  the  defendants. 

Mr.  Vritteiidtjn,  after  statinK  the  case  for  the 
pUnuff  in  error,  read  the  following  oponing 
amiraent  by  Mr,  Yerger,  viz. : 

The  record  in  this  case  prcsente  for  the  de- 
t>  rniiniitif>n  of  the  court  two  questions.  First, 
vhether  the  sheriff  's  sale  to  the  lessor  of  the 
pUntlir,  utider  and  by  virtue  of  the  extfctilioii 
[<Kuer1  after  the  death  of  J'lrf^rr  Hitchcock,  but 
founded  ou  a  judgment  obtained  against  him 
10  his  Ufedine,  b  void.  Second,  whether  the 
injunction  obtained  by  Judge  Hitchcock  in  his 
lifetime  destroved  the  lien  of  the  judgment,  or 
oaly  suspended  it. 

I  think  the  law  upon  both  quesUoosis  in 
fAvor  of  the  plaintiff  m  error. 

1^  the  law  of  Alabama,  the  judgment,  not 
the  execution,  creates  the  lien  upon  lands.  By 
the  common  law,  an  execuiiua  uu  a  judgment 
may  iasue  at  any  lime  within  a  year,  without  a 
tnre  faeias.  A  sale  made  by  or  under  such 
execution  relates  to  the  judgment,  and  passes 
the  title  from  timt  time,  as  jiiiain-st  the  judt:- 
laeat  debtor,  and  all  who  claim  under  him.  ti 
be  had  sold  or  assigned  the  property,  no  sdVv 
fiiciafi  w  its  necesKjiry  to  make  his  vendees  parties 
before  execution  iMsued,  because  the  land  was 
bmnd  by  the  judgment,  and  his  alienees  took 
i*  rum  oitfre.  U|x)n  hi*-'  death,  his  intere<it,  by 
operation  of  law,  is  transmitted  to  his  heirs,  or 
is  vested  \gf  his  will  in  his  devisees;  they,  like 
thf'  vendee  or  alienee,  tnkn  it  subject  to  the 
iudgment.  Be  this,  however,  as  it  may,  I  be- 
wftk,  upon  prindpte,  it  is  clear,  that.  If  an 
eTccutiou  issues  on  a  judgment  witliin  a  year 
from  the  rendition  of  the  judgment,  though 
aHer  tiie  death  of  the  defendant,  if  it  is  not 
superseded  or  avoided  by  the  heir  or  terre- 
tenant,  or  by  the  guardian  of  the  heir,  before  a 
tale  is  made  under  it,  it  passes  the  title  of  the 
ancestor  from  the  date  of  the  judgment.  Tbe 
execution  in  such  case  Is  not  void,  but  is  only 
64*]  'voidable,  and  if  not  aN  '>iiIrd  before  the 
sale,  the  purchaser  takes  the  title.  The  ques- 
tkm  has  been  repeatedly  so  decided.  {Speer  v. 
Sample,  4  Watts'  Rep.,  867;  GolUngtworth  v. 
ibm,  A  Stewart  &  Porter,  d37;  MiU$  v.  WiU- 
MM*.  S  Stewait  A  Porter,  890^  Prmi»n  Suit- 
^■'inr.  P<  rk'>  Trnn  Rr-p  .  7*.';  Drake  Y.  (JoUiM, 
5  UowarU  ii  Missisiiipi»i  Iteports;  Opinion  of 
Gkanoellor  Kent  in  Ja/tkmm  v.  rkLameUt  18 
John*.  Fiep..  5H7;  and  the  principle  seems  to 

be  recogaized  in  tlic  case  of  v.  , 

18  Peters,  15,  16.)  The  court,  in  the  case  of 
.S'/xwr  V.  Siimpk  (4  Watt's  Rep.,  367).  reviewed 
all  the  English  and  American  cases  upon  the 
snbject.  The  opiitton  tliere  delivered  is  not 
nnlv  n  miisterlv  exposition  of  the  law,  but  is, 
a."  I  tiuiik,  unanswerable.  All  the  objections 
that  tiave  been  urged  again.nt  the  validity  of 
fvch  a  sale  are  there  met  and  conclusively  re- 
futed. The  argument  of  the  court  is  support- 
ed by  the  authorities  referred  to  in  the  opinion 
so  folly,  thai  the  point  decided  seems  to  be 
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The  case  of  CotUngtworth  v.  Jit/rn,  decided 
by  the  Supremo  Oonrt  of  Alabama  (4  Stewart's 

Kep.),  although  a  case  of  personal  property,  in 
principle  decides  this  question.    The  court 
there  decide,  that  in  regard  to  personalty,  the 
delivery  of  the  execution  creates  the  lien,  and 
that  if  uu  execution  is  issued  in  the  lifetime  of 
the  party,  the  lien  is  created,  and  llie  pro{>erty 
thus  bound  may  be  sold  under  a  subse(iu«  nt 
execution,  without  revival  against  the  execu- 
tors, providtMi  tiie  executions  have  been  regu- 
I  larly  and  sucx^wsively  issued,  so  as  to  continue 
the  lien  npon  the  propertv.    In  that  cAse,  the 
!  execution  under  which  the  property  was  .soI(l 
j  issued,  and  was  tested  after  the  death  of  the 
I  judgment  debtor,  but  the  sale  under  It  related 
to  ilie  lien  acquire<l  by  the  first  execution; 
bence,  there  was  no  necessity  to  issue  a  »cire 
I  faeias.    If  the  judgment  creates  the  lien,  and 
;  if  a  .sale  made  uii'l^r  if  relates  to  the  judgment, 
I  as  it  uuqu(^tionH))l\  does,  the  principle  which 
was  asserted  ui  '  !>lh'n;/xif*orth  v.  Horn  must 
nece&sarily  aud  ineviJal>ly  apply;  and  if.  in  the 
one  case,  there  was  no  neceiBaity  for  a  scire 
facuix,  or  if  the  execution  without  it  was  only 
voidable,  there  cannot  hv,  upon  pnncijile.  any 
reason  why  it  should  Ije  required  in  the  other. 

I  am  aware  there  are  a  few  cases  which  hold 
the  contrary  doctrine,  and  decide  that  the  sale 
is  utterly  void.  8ome  of  these  cases  will  be 
found,  upon  examination,  to  be  based  upon 
statutorv  provisions;  others  profess  to  be 
foundea  on  the  principles  of  the  eonunon  law, 
which  principles,  however,  1  will  respectfully 
attempt  to  show,  were  misapplied  by  the  judges 
who  dedded  those  cases. 

Tlie  cases  reliiMl  on,  as  establishiutr  tlie  posi- 
tion tliat  the  sale  iu  this  castj  is  void,  are  Wood- 
I  r^fck  V.  Bennett  (1  C'owen's  Rep.,  71 1),  9  Wen- 
dell, 4o2:  10  Wendell.  211;  1  Yerger's  Rep., 
.40;  10  Verger  s  liep.,  «20;  16  Mass.  Itep.,  1«1; 
1 90  Johns.  Hep.,  106;  Taylor's  North  Carolina 
'Reports,  261. 

The  cases  in  !J  and  10  Wendell  are  foumied 
j  upon  the  authoritv  *of  Woodcock  v.  Ben- 
I  nett  (1  Cowen).    'I'he  latter  case  settled  the  law 
I  in  New  York,  and  the  subsequent  decisions 
were  tjoverned  by  its  authority.    If  the  case  in 
I  Cowen  cannot  be  sustained,'  it  must  fall,  and 
consequently  those  whi^  are  founded  on  it 
must  fall  with  it. 

The  case  of  Woodcock  v.  Bennett  contains  all 
the  suppose<i  principles  of  the  common  law 
relied  on  to  sustain  the  position  that  the  s;tle  to 
this  case  Is  void ;  hence,  if  it  cannot  be  sup- 
ported, neither  of  tiie  otJier  cases  can  be. 

In  th  tt  case, a  judgment  was  rendered  against 
two  persons;  after  the  death  of  one  of  them, an 
execution  was  issued  and  was  levied  on  the 
lands  of  botli,  and  the  lands  of  both  were  sold. 
The  court  decided  that  the  judgment  was  a 
charge  on  the  realty  and  did  not  survive,  as  it 
would  have  done  if  the  execution  had  been 
agaiust  the  personal and  they  decide,  as  the 
execution  issued  against  and  was  levied  on  the 
land  of  the  deceased  after  iiisdcMth  without 
revival,  the  sale  was  void. 

The  court,  iu  the  out.set,  a.ssumes  the  posi- 
I  tion  that  the  execution  was  void  because  it 
jismied  after  his  death.  They  say  (see  page 
7331:  "  The  question  hrrr  will  be  win  ilier  the 
1  execution  was  not  necessarily  void  at  the  time 
I  it  iasued,  inasmuch  aa  it  directs  a  aalo  of  a  de> 
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fendant'H  property  who  was  not  then  fn  exfst- 

eooe,  without  first  onllinir  on  the  rcproscntfttives 
to  whom  the  property,  if  he  had  any,  must 
have  passed,  and  who,  bein^  strangers  to  both 

jiuljiment  and  execution,  hiid  no  day  in  court, 
to  show  that  the  process  was  either  void  or 
voidable. " 

Tlie  principle  assumed  hero  is.  that  an  exe- 
cutiou  which  issuer  after  the  death  of  a  party 
is  void,  becauae  It  direots  the  proper^  of  a 
dead  man  to  be  sold,  and  because  the  repre- 
sentatives ought  to  have  a  day  in  court  to  con- 
test it  I  think  this  is  not  so,  where  either  the 
execution  or  tlie  judgment  binds  the  property 
in  the  hands  of  the  heir  or  executor,  in  ex- 
t^nao,  it  overturns  a  series  of  adjudged  cases, 
from  the  time  of  I^ord  Coke  to  this  time.  By 
the  common  law,  personal  property  is  bound 
by  the  test  of  the  execution,  and  it  Is  settled 
that  an  execution  which  issues  after  a  man's 
death,  but  tested  before,  mav  be  executed  and 
the  property  sold  without  making  the  personal 
representatives  parties,  <8ee  FlBUwood'$  case, 
8  Cdke's  Rep.,  171;  Andky  BaUty,  Cro. 
Oar,,  148;  4  Watt*,  369,  and  authorities  cited.) 
The  ffround  upon  which  these  cases  were  de- 
ddea  was.  that  the  goods  were  bound,  and  the 
sheriff  had  a  right  to  seize  them  in  the  hands 
of  a  purchaser  or  admiui^Ntrator;  and  yet,  the 
reaatm  f^imsa  by  the  court,  in  the  case  in  Co  wen 
— to  wit.  "  that  it  issued  after  his  death,  with- 
out revival  against  the  representatives,  and 
dtnctH  the  sale  of  a  defendant's  property  who 
wjis  not  then  in  existence" — wouhi  e(}ually 
apply,  and  defeat  this  execution.  Why  docs 
it  not  defeat  it?  Because  the  property  was 
boimd  by  it  before  the  death,  and  the  death. 
66*]  *therefore,  cannot  be  noticed;  a  fortiori, 
if  the  real  projierty  is  bound  by  the  judgment 
before  his  death,  U  may  be  soiii,  althou^  the 
execution  issued  afterwards. 

Again,  the  court  says  (same  page):  "The 
general  rule  is,  that,  where  any  new  person  is 
to  be  better  or  worse  by  the  execution,  there 
must  l)e  a  ^circ  fneuiit."  Although  this  is  a 
general  rule,  it  does  not  apply  where  the  prop- 
erty in  the  hands  of  the  new  person  is  bound, 
either  by  the  judgment  or  the  execution.  If  a 
judgment  debtor  aliens  the  property  bound  by 
the  judgment  or  the  execution,  must  his  alienee 
be  made  a  party  by  »nrc  fitrhi.r  >  Surely  not. 
Yet  he  is  a  new  person,  and  liis  interest  is  af- 
fected by  the  execution.  Why  is  it  not  neoee> 
sary?  Because  the  judgment  bound  the  prop- 
erty. So,  where  an  execution  is  tested  before 
the  death,  but  issued  afterwards,  the  executor 
is  a  new  party;  he  is  affected  by  the  execution, 
yet  it  need  not  be  revived  a^inst  him,  because 
the  property  in  his  hands  is  bound  by  a  lien 
wliich  existed  prior  to  the  death  of  his  tciitator. 
The  truth  is.  new  parties  are  only  recpdred  to 
1h!  proceeded  against  where  neitlier  the  ju<l^- 
ment  nor  the  execution  binds  the  property  in 
their  hands,  but  which  property  neverOielees 
must  be  appropriated  to  the  payment  of  the 
judgment  or  execution.  For  instance,  assets 
in  the  hands  of  an  executor  must  be  appropri- 
ated to  pay  the  testator's  del)ts.  If  tliere  is  a 
judgment,  but  no  execution  issued  and  tested 
in  the  lifetime  of  the  testator,  the  goods  are 
not  lK)und;  a  side  by  the  executor  would  pass 
the  title;  in  such  cases  a  scire  Jadtu  is  neces- 
sary to  have  executkm  of  the  Judgment.  Not 
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so  where  the  execution  is  tested  in  the  Kfetime 

of  the  testator;  there  the  gocnls  are  l*^und 
without  any  direct  proceeding  against  the 
executor. 

But,  it  is  upiin  said,  the  nn'rf  faeuu  S^.  !!•■<■ 
essary,  ))ecause  the  new  party  may  show  the 
judgment  liad  been  paid  or  released,  or  siili- 
tied.    The  same  reason  would  apply  wlifrr  t  t 
ecution  issued  after  the  death,  but  was  t«*ted 
before.    The  judgment  in  the  latter  case  might 
have  been  paid,  as  well  as  in  the  former.  If 
the  judgment  has  been  pjiid.  the  remedy  ia 
such  case  for  the  executor  or  heir  is  to  super- 
sede the  execution  and  stop  the  sale;  yet,  if  this 
was  not  done,  the  side  itwlf  wouid  be  absolute- 
ly void,  even  as  to  a  bona  fide  purchaser.  In  • 
cause  the  judgment  being  paid,  the  sheriff  had 
no  authority  to  sell.    (2  HiU's  Rep. .  568:  WW 
V.  Coltin,  and  cases  cited  in  page  567.) 

In  cases  where  a  scire  fajcioB  is  neoMBaiy,  if 
It  does  not  issue,  the  executfon  Is  only 
ous.  It  is  fl.'^  necessary  to  i.^sue  a  »n.  fa.  if  there 
has  been  no  execution  issued  within  a  yetr,  a& 
where  the  party  lias  died.  Tet  if  it  dde»  imie 
without  a  mi.  fa.,  it  is  not  void,  but  voitiablo. 

The  court,  1  Cowen,  says,  the  reason  of 
this  is,  thai  in  the  former  case  there  Is  a  part^ 
alive  who  can  avoid  it— in  the  latter  casethereift 
not;  and  say  the  court  in  the  former  case,  tlie 
law  j>ermita'*the  plaintiff  to  iasue  it, subject  r*67 
to  be  defeated  on  the  application  of  the  defend- 
ant, but  in  tljc  latter  case  the  act  of  issuing  the 
execution  is  not  warranted  by  law. 

The  court  here  take  for  granted  the  very  thin? 
in  dispute.  It  is  as  much  against  law  to  issue  :in 
execution  without  a  aci.  fa.,  after  the  veamnd 
day,  as  it  is  to  issue  it  after  the  death  uf  the 
party.  In  both  cases,  the  execution  may  be 
avoided;  in  the  llrst  case  by  the  partv  himwlf 
— in  the  latter,  if  levied  on  the  goods,  by  the 
executor,  or  on  the  land,  by  the  hHr  or  his 
guardian.  f)r  by  the  terre-tenant.  The  \q\\  in 
both  cases  notifies  them  of  the  proceedin?.  the 
court  is  mistaken.  I  apprehend,  in  suppo;-  n? 
there  is  a  party  to  avoid  in  the  first  c-n.**  and 
not  in  the  last.  For  surelv  the  executor,  heir, 
and  terre-tenant  are  privies  in  law  and  mar 
avoid  it  The  distin<Aloo  takaa  by  the  eooit 
is  therefore  unsound. 

The  court  dte  S  Saunders,  6.  N.  1,  sod 
advert  to  many  canes  to  show  that,  where  heir* 
or  terre-tenants  are  pnx^eeded  against,  tcirt  fi- 
eiiia  is  neccKsnry.  But  these  caaes  do  not 
decide  that  the  execution  is  void,  if  Usued 
without  it,  for  the  question  arose  upon  writs  of 
error,  or  motions  to  (juash.  The  books  also 
say,  a  «a.  fa.  is  neoessaiy  where  no  execution 
has  Issued  within  a  ^rear  from  the  rendition  of 
the  jiidgment.  yet  if  it  does  issue,  they  aUi  say 
it  is  only  erroneous,  not  void.  In  aU  or  near- 
ly all  the  eases  cited  by  the  court,  where  II  k 
said  a  wi.  fn.  may  or  intist  isstie.  the  questI«M) 
was  not  whether  it  was  void  if  the  execution 
did  Issue  without  it.  but  merdy  wbeiher  the 
process  should  Ik*  avoided  or  set  aside. 

The  court  cite  the  Bill  of  Rights  of  Nfw 
York,  ' '  that  no  person  shall  be  put  out  of  his 
freehold  or  lose  his  gixxls  unlcKs  be  be  brougiit 
to  answer,"  &c.,  »Stc.  And  they  think  this  pro- 
vision requires  in  all  instances  a  tci.  fa . 

This  might  W  true  if  the  goods  or  land*  N- 
longed  absolutely  to  the  assignee  or  represeoi- 
ativeof  tbo  judgment  debtor,  bat  aa  laqr*^ 
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till-  land  or  gcKxis.  subject  to  the  judgment 
Ikn.  which  lieu  takes  effect  not  from  the  sale. 
Hut  from  the  rendition  of  the  judgooeat.  the 
s(nx\s  never  were  in  contemplation  of  law, 
f  >  r  ilu'  sale,  iheir  ^roods  or  lands.  Thf  same 
iu:({uiiieal  would  defeat  a  sale  of  land  or  £Ood» 
ittaalljr  levied  on  before  the  partieB'  deatli. 

tatBOt  sold;  so  it  would  compel  a  twi.  fa.  to 
iiMW  if  tiie  judgment  debtor  sold  the  land  after 
tbe  lenditioo  of  the  judgment,  but  before  a  sale 
under  it.  for  the  lan<l  is  ;is  mucll  the  proix'rty 
of  the  alienee,  in  such  case,  as  U  is  of  the  heir, 
afker  the  anoestor'a  death. 

Tbe  court  then  procml  to  show  that  the 
New  Yortc  act.  which  givei>  u  remedy  to  the 
porchaser  of  lands  who  is  evicted  on  account 
nf  irregularity.  »S:c..  in  tlu'  judgment,  8U.Htains 
the  view  previously  taken  by  the  court.  This 
it  is  not  necessary  to  examine. 

Tiib  case  from  I  Cowen  wn&  c  ited  upon  the 
<>8*]  argument  of  the  *case  in  4  WattJi'  liep., 
W,,  and  I  thinlc  the  o{rfnk«  of  the  court  in 
that  case  is  a  complete  answer  to  it 

The  case  relied  upon,  from  20  Johns,  llcp., 
106.  presented  merely  the  Question  whether  it 
wa*  erroneous  to  proceed  by  Kci.  fn.  against 
toOic  of  llie  icrre-leuants.  without  joining  all. 
The  court  decided  it  was  neccnsary  to  proceed 
•gainst  all.  It  wa.s  the  case  of  a  writ  of  error 
pr(¥«ecuted  by  some  of  llie  defeudant«,  and  tbe 
obiervalions  of  the  court  only  "pply  to  the 
esse  bafore  them.  The  case  simply  (iccides  it 
to  be  erroneous.  The  question,  whether,  if  a 
<dlt:  ha<l  been  made  without  furini'.  it 

would  be  void,  was  not  rauedbv  the  record. 

The  cases  in  9  and  10  Wenaell  follow  the 
authority  in  1  Cowen,  and  such,  no  doubt,  is 
or)W  the'law  of  New  York,  but  these  decisions, 
«•  I  have  Aown,  not  being  founded  on  prin- 
iple,  and  iK  iiiL:  partly  founded  on  a  statute  of 
New  York,  are  no  controlling  authority  for 
other  Goutta. 

The  CiiM's  cited  from  Tenne'v'soe  and  North 
Csrohna  have  no  application.    The  lien  of  the 

eJgment  obtalnea  against  the  ancestor,  in 
ih  those  States,  is  qualified  by  the  Act  of 
ITM.  or  by  tbe  construction  put  on  it  by  the 
courts.  It  is  held,  under  this  act.  that  the  lien 
of  the  Judgment,  or  rather  the  judgment  itM-lf. 
csnnot  be  enforced  after  the  death  of  the  ances- 
tac;imtil  the  persona!  estate  is  procecnled  against 
snd  the  pica  of  fully  adminislereti  found  in 
fisvorof  the  pei^onal  n  i)revcntalive.  {Ihyd  v. 
Amutrong^t  Befr*.  I  Yi  rger,  40;  GUtiurv.  Ti»- 
'UtU.  1  Y'erger,  285;  Peek  v.  Wkeatan^  M.  & 
Verger's  liep.,  3.>3.) 

The  case  of  Boyd  v,  Arrmirong' »  Iltirt 
i'imits.  if  the  .*iale  passed  the  right  before  the 
•ii^th  of  the  ancestor,  it  would  Ix?  valid. 
Jvdgi  Haywood  dissented  in  that  c&sc,  not- 
vithitaoding  the  Act  of  1784.  And  after- 
wafds,  in  tne  case  of  PreMm  v.  Surgoine,  in 
Peds's  Reports,  the  court  decided  (Jiulgt 
White  dissenting),  that  if  an  execution  issued 
after  the  death  of  the  ancestor,  but  within  a 
year  from  the  rendition  of  the  judgment,  the 
lands  were  bound  and  might  be  sold  without  a 
net.  fa.  agatost  the  heirs. 

In  th<'  C5i.«ie  of  Oirrton  v.  P.tA t/u»  (10  Verger's 
Litu.,  ,i2S)  tbe  execution  did  not  issue  for  sev- 
eral years  After  tbe  judgment.   The  land,  in 
'he  mean  time,  had  been  8<^>ld  by  the  judgment 
l«-Mor.  in  his  lifetime,  to  Perkins,  and  by  tbe 


Tennessee  Act  of  1790.  the  lien  of  the  judg- 
ment, as  to  purchasers,  only  exists  for  a  year. 

The  case  from  Taylor's  North  Carolina  He- 
ports  seems  not  to  have  been  examined,  and  in 
Xorih  Carolina  it  has  been  decided  (see  3 
Murphv,  46)  that  if  a  ^.  /a.  is  issued,  instead 
of  an  sn^,  the  lands  are  only  bound  as  goods 
and  chattcl>  are  houin!  by  tho  common  law. 

The  case  cited  from  IG  Mass.  was  decided 
upon  the  principle  that.  In  Massacfaoietts,  an 
extent  or  Mile  did  not  relate  bgr  Actios  to  the 
time  of  the  judgment. 

*In  the  case  cited  by  me  from  18  Pe-  [*60 
tcrs.  the  party  died  after  a  decree  ordering  the 
laud  to  be  sold,  but  before  sale.  The  sale  was 
made  without  revival,  and  it  was  held  to  be 
valid.  This  c»ise.  and  those  previously  cited 
by  me.  completely  overturn  the  reasoning  of 
the  court  in  16  Haas.  Rap.,  191,  and  the  other 
cases  relied  on. 

I  conclude,  thercf(>re,  as  the  judgment  was 
rmdered  against  Judge  Hitchcock  by  the  Su- 
preme Court  of  Alabama,  in  June,  1838,  and 
as  the  mortgage  to  Cowperthwaite  and  others 
was  made  in  July.  1838,  the  sale  under  the 
judgment  veste<l  flie  title  in  the  lessor  of  the 
plaiulill.  and  he  is  entitled  to  n-cover. 

The  next  quest  if  ni  is,  whether  the  injunc- 
tion obtained  by  Judge  Hitchcock,  which  waa 
afterwards  dissolved,  destroved  the  lien. 

It  is  a  general  principle,  that  a  lien  once  cre- 
ated continues  until  actual  payment,  unless 
forfeited  by  some  act  of  the  party  in  whose 
favor  it  is  created.  {lUtnkin  v.  S*-ott,  12  Whea- 
ton's  Rep.f  177:  DaninfiUfn  v.  Jivrland,  3 
Porter's  Kep..  85;  Owrton  v.  flsrfei'n*.  Martin 
&  Yerger's  Kep.,  SCiT.) 

Au  act  which  merely  suspends  proceedings 
on  a  judgment  does  not  destroy  the  lien  of  tfia 
judgment.  {TaifloB  V.  Tkonmn,  6  FMen'a 
Rep.,  358.) 

It  seems  to  be  a  settled  rule,  that  the  act  of 

the  opposite  party,  or  the  act  of  the  law,  shall 
never  ailect  the  right  of  a  third  pnaon.  (5  Co. 
Rep..  87;  1  Co.  Ren.,  100,  a,  105,  ft,  100,  b; 
Lu«k  V.  Riimi'tij,  8  Munifoid*s  Rep.,  417;  18 

Johns.  Hep.,  ail,  868.) 

The  rigbft«  of  the  plantiff  at  law,  after  a  dis- 
solution of  the  injunction,  stand  upon  the  sanio 
ground  they  did  when  it  issued.  (Martin  and 
Yerger's  liep..  373,  and  cases  cited  bv  JMIgB 
Catron,  in  delivering  the  opinion  of  the  court 
in  that  case;  see,  also,  the  argument  of  Judge 
Haywood,  1  Haywood's  Rep..  60.  61,  02.) 

'The  preclsf^  point  wivs  ably  investig3»ted  &, 
decidetl  hy  Judge  C  atron  in  Ocerton\.  Pti  kuin, 
(Martin*  Yerger's  Hep.,  370.) 

The  ca.se  cite<l  by  the  defendants  in  error  from 
1  Miner's  Alabama  Heports,  wa*;  n(jl  a  decision 
of  the  court;  it  was  a  merctfiWi/m.    Besides,  it 
was  a  case  of  personal  property,  which  was  not 
bound  by  the  judgment,  but  was  only  bound 
from  delivery  of  the  execution  to  the  sheriff. 
It  may  be  that,  on  account  of  tlie  perishable 
nature  of  personal  property,  the  lien  may  be 
destroved  by  the  injunction.    In  the  case  of 
land,  it  is  the  judgment  which  binds  and  creates 
the  lien  in  Alabama,  and  in  audi  case  the  in- 
junction suspends,  but  can  not  destroy,  the  lien, 
j  (See  8  Porter's  Rep.,  85.) 
I    The  case  of  mntiM  v.  Bivea  (4  Stewart  A 
'  Porter.  269)  is  also  cited  to  show  that  the  lien 
lis  destroyed.   This  case  does  not  decide  the 
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point.  The  judge,  ar^endo,  takes  it  for  grant- 
ed that  the  law  is  so.  It  was  also  a  case  where 
personal  property  was  levied  on.  The  case  in 
fact  only  decides  that  a  second  writ  of  error 
l)oiul  (liscliarged  the  sureties  in  the  tirst,  be- 
7  0*J  cause  they,  as  sureties,  were  ^prevented 
by  the  tupenetutu  Irom  aseerUng  a  right  the 
law  gave  them,  to  wit,  to  have  tiic  juiiL^nt  nt 
against  their  priaciiMd  executed.  The  sureiies 
might  for  thii'lMTe  been  dlachitrged  and  the 
lien  of  the  judgment  nnudn  UDimpiiInd  sb  to 
the  principal. 

The  law  to  settled,  that  a  judgment  hen, 
which  is  a  mere  sernrity  of  record  for  the  debt, 
is  not  merged  or  extiuguibhed  by  another  8<x:u- 
rlty  w  liich  is  not  of  a  higher  character.  A  judg- 
ment founded  on  u  judgment  does  rot  extin- 
guish the  first  judguient  If  a  judgment  were 
obtained  on  the  unjunction  bond,  it  would  not 
extingubh  the  original  judgment.  {Andreum  v. 
/8mi/A,  9  Wendefi,  6Q;Jack»on  v.  6hafer,  11 
Johns.  Rep.,  Tmloe  T.  ThanuoH^  SpMen, 
858.) 

But  what  is  the  ground  of  the  d&hirm  in  the 

case  in  3  Porter,  145,  and  4  Stewart  &  Porter, 
260?  It  is  that  the  injunction  bond  is  given  to 
pay  and  satisfy  the  debt  or  judgment  aooord* 
ingto  law.  If  there  is  no  tM)nd  <  r  it  is  a  for 
genr,  or  if  it  is  conditioned  for  the  payment  of 
co«^B  and  damagee  only,  and  not  for  the  pay- 
rir  nt  of  the  judgment,  or  if  the  injunction 
ii»KUei>  without  a  bond,  then  and  in  either  of 
these  caaee  the  lien  of  the  judgment  is  not  dia- 
chnrged,  even  if  the  hwv  should  be  us  stated  by 
the  judge  iu  ihcm  castss,  becauise  he  ha^i  nui  got 
the  substitute  for  the  lien,  to  wit,  a  bond  and 
security  to  pay  his  judgment.  The  condition 
of  the  injunction  bond  executed  in  this  case 
by  Judge  Hitchcock  and  his  surety  is  only  to 
pay  the  damages,  <&c..  not  the  judgment  :con8e- 

Suently,  according  to  these  cases,  ttic  lien  is  not 
ischarged. 

The  levy  of  the  execution  on  the  land  of 
James,  the  anrety  of  Judge  Hitdicock  in  the 

writ  of  error,  docs  not  affect  the  lien  of  the 
judgment,  because  the  levy,  being  on  real 
estate,  was  no  satisfaction  of  the  Judgment. 
{n"<i!<lfnd  V.  Carrnth,  5  Yerger's  Rep..  227: 
Shepperd\.  Bowe,  14  Wendell.  260.)  And  be- 
cause, if  the  principal  had  property,  it  was  the 
duty  of  the  sheriff  to  abandon  tliat  levy,  and 
levy  on  the  property  of  the  principal.  ^Ailten  s 
Digest.  164.)  The  surety,  in  fact,  could  have 
^stopped  the  saU',  or,  if  the  land  was  sold  lo  sat- 
isfy the  judgiaeut,  he  still  could,  according  to 
the  Alabama  law,  have  issued  an  execution  on 
the  judgment  for  his  own  benefit  and  sold  the  ' 
property  of  the  principal.  (3  Stewart  &  Porter,  | 
846;  4  Jhid.,  277.)  Moreover,  the  injunction 
prevented  it  from  being  sold,  and  after  the  in- 
junction was  dibsolv^,  it  was  the  duty  of 
tlie  sheriff  to  levy  om  the  property  of  the  prin- 
cipal. 

For  the  abore  reasons,  and  upon  the  above 
authorities,  it  is  mr, fid ently  believed  the  ju<ii: 
mcnt  of  the  court  above  ought  to  be  reversed. 

Mr.  OHUenden,  after  reading  the  above  argu- 
ment, proceeded  with  his  own. 

The  question  is,  as  to  the  validity  of  the 
(dterilfssale.  If  it  was  erraneous,  it  can  only 
be  set  aside  upon  a  direct  motion  to  that  efTeet, 
7 1*1  *aod  not  tried  in  a  collateral  action,  i 
Was  it  void,  oonvegriqg  no  title  wiiatef«rT  TImI 


authorities  show,  that  if  execution  issues  aft« 
a  year  and  a  (hiy,  it  is  only  voidable.  Wkst 
essential  difference  is  there  between  that  caw 
and  where  it  issues  after  death?   In  neither 
are  the  parties  precluded  from  showioe  pay- 
ment.  It  is  said  that  injustice  may  be  done, 
but  how  can  a  loss  by  forced  sales  occur  any 
ri  will  ri  e.xecution  i.ssues  after  the  death  of 
a  defendant  than  when  it  issues  after  a  year 
and  a  dayf  Bufllcient  notioe  is  ^ven  fai  Mb 
cases  l)y  the  sheriff's  g(»ing  ujKjn  the  pntf<  rfv. 
taking  possession,  and  advertising.   Is  hard- 
ship a  sufficient  re^n  for  setting  aride  a  1rf«l 
process?   Must  the  law  guard  against  possibil- 
ities, and  is  not  an  injury  done  to  crediton  by 
annulling  the  sale?   Are  sales,  fairly  made;  te 
be  declared  null  and  void  upon  the  b«rf  ?mpi 
cion  that  a  wrong  may  be  done?   When  a  lien 
is  created  by  the  Judgment,  it  is  as  if  pablic 
proclamation  were  made  that  the  property  is 
bound  by  that  judgment.    If  eo.  to  pursue  it 
after  the  death  of  the  defendant  is  only  to  adopt 
the  analogous  practice  of  a  court  of  chancery, 
and  consider  it  a  proceeding  in  rem.  Tii'is 
court  has  gone  further  than  any  other  in  gi^- 
ing  effect  to  ^alcs  made  under  Judicial  authority. 
When  a  judge  has  decliuvd  what  shall  be  dene, 
outrht  not  c<Mirts       enforce  itr    Bidders  art 
encouragtKl  to  purchase  at  sales  thus  made,  aod 
the  principle  promotes  the  public  benefit  A 
purchaser  ought  not  to  be  bound  to  know 
I  whether  a  partv  is  dead  or  not.    It  is  an  ex- 
I  trinsic  fact   The  sheriff  may  not  Icnow  it  bha- 
fclf :  the  party  may  have  gonr  fihmad.    If  the 
question  were  a  new  one.  no  good  reason  can 
be  given  why  the  law  should  be  so.  The  beta* 
of  the  pnrtj'  have  not  come  forwanl  to  =et  The 
ej^ccutiun  ;iside,  but  the  question  has  ariiieii  in 
a  collateral  action.    Injustloe  most  certainly 
be  done  by  deciding  in  one  way.  nnd  in  ibe 
other  there  exists  a  posiiibihi^v  of  its  happt^ 
ing  in  some  manner  which  is  untold  and  un- 
complained  of.    The  case  of  Speer  v.  Rjinjiif, 
(4  Watts,  867)  is  dbectly  m  point,  and  so  i& 
that  of  CWUngMBortk     Mam  <4  Stewiti  A 
Porter,  237). 

But  it  is  said  by  the  other  wide  that  the  lien 
of  the  judgment  was  destroyed  by  the  injuDC- 
tion  bond.  On  the  diaaolulitm  of  an  iniuoe 
tion.  the  party  stands  exactly  where  he  dm  be- 
ff)re  it  wn^  i-sur'd.  Supiirr  iiiL'  tlu-  Ix'nd  t.>f«e 
perfectly  good,  yet  there  in  great  delay  in  suing 
upon  it,  and  in  this  case  it  is  only  to  cover 
damages. 

An  injunction  does  not  annul  a  judgmeol. 
but  only  raetrsins  n  party  from  pmieM&g. 

It  is  only  a  mtpmtedens,  a  trmporarv  suspension 
of  the  rights  of  the  partv.  (1  Martin  dc  V««», 
867.) 

Jfr.  Cletnent  Cox,  for  defendants  in  error: 
The  points  raised  in  the  first  bill  of  excep 
tions.  relating  to  the  admi<»ion  of  the  preset 
parties  to  the  suit,  have  not  been  argued  by  the 
learned  counsel,  and  are  therefore  presumed  as 
tie  aliandonwl.  \}fr.  Crittenden  remarked  that 
he  did  not  formaily  abandon  *die  points  r*78 
but  did  not  argue  thsm.]  Mr.  On  sam.  ia 
such  r n  e,  ho  would  not  argue  them  either 

1  he  remaining  point  in  tike  case  was  th»: 
That  the  sheriff's  sale,  under  whidi  the  phtal- 
iff  claimed,  and  the  deed  from  the  >-hiriff. 
and  the  writs  and  proceedings  upon  which 
thej  wen  loonded,  wera  imgokr  nnd  wvd. 
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tnd  coDveyed  no  title,  and  the  plaintiff  was 
aot  entitled  to  recover  in  the  action. 
The  sheriff's  wile  was  void  for  two  reasons. 
1st.  The  injunction  bond  destroyed  the  lien 
of  the  judgment. 

2d.  The  execution  was  wrongfully  issued 
without  a  previous  »eire  facut*. 

I.  The  record  shows  how  the  injunction  was 
granted  and  bond  given.  We  have  a  right  to 
presume  that  they  followed  the  statute.  There 
were  three  judgments  against  Hitchcock,  one 
in  the  court  below,  one  in  the  Supreme  Court, 
aaii  one  in  chancery;  and  twu  judgraeuts 
apiinst  his  sureties;  namely,  oneagamst  James 
Aod  one  against  Crawford.  All  five  of  these 
were  alive  at  once,  according  to  the  doctrine 
coDiended  for  by  the  other  side.  But  it  is 
atrainst  the  policy  of  the  law  to  countenance 
multiplied  securities  for  a  single  debt.  The 
iaw  does  not  favor  dormant  liens,  which  tie  up 
prt^perty.  These  are  the  principles  of  the  com- 
mon law  and  of  the  statutes  of  Alabama.  The 
Legislature  and  courts  of  that  State  have 
Adopted  them.  A  lien  of  a  judgment  upon 
Unds  arises  from  the  Statute  of  Westminster 
'2il.  giving  an  eitffit. 

1  Brock,  170.  establishes  that  where  there  is 
a  henior  judgment  with  a  stay  and  a  junior 
judgment  w^ithouta  stay,  the  latter  is  preferred. 
^?t«.  also,  2  Brock,  252  ;  4  Peters,  124;  3  Ala. 
Rtp..  560  :  4  Ala.  Itep.,  735-789.) 

This  policy  runs  through  many  of  the  laws 
<ff  Alabama  Thus,  where  a  senior  creditor 
tuu  the  debtor  in  execution  under  a  ca.  ta.,  the 
debtor  may  dispose  of  his  property  to  a  junior 
creditor,  and  this  without  the  ca.  m.,  supersed- 
ing the  lien.  (Aiken's  Digest,  159,  100.) 

Also,  if  there  be  doubt  in  the  mind  of  the 
sheriff,  he  may  require  a  bond  of  indemnity. 
If  a  junior  creiditor  gives  such  a  bond,  and  the 
senior  creditor  refuses,  the  sheriff  may  legally 
tell  and  satisfy  the  junior  creditor.  (Aiken  s 
Di^.  166,  187.) 

bo,  where  a  senior  creditor  lays  by  for  a  long 
time,  the  junior  creditor  may  enforce  his  lien. 
(4  Ala.  Rep.,  543,  750;  1  Haywood,  72.) 

So,  a  junior  creditor  is  preferred  if  he  sells 
before  a  senior,  although  the  latter  takes  out  a 
■eries  of  executions.  (Aiken's  Dig.,  156,  and 
acorresponding  principle  at  162.)  A  lien  of  an 
execution  wa.<t  held  to  be  destroyed  by  an  in- 
junction,   (Miner's  Ala.  Ik!p.,  378.) 

"^Vliere  tliere  i.s  a  seriiis  of  appeuls,  each  one 
jrifi  aa  a  merger  of  the  precetliug  ones.  (4 
Stewart  ik  Porter,  269.) 

73*j  *The  sureties  in  an  appeal  bond  are 
discharged  by  new  sureties  biding  given  in  a 
higher  court.  (4  Stewart  &  Porter,  275 ;  3  Por- 
ter. 188.  153:  WutfttfU  v.  Monroe.  4  Ala.  Itep., 
9;  4  Ala-  Ilep.,  543.  735.) 

3.  The  execution  was  wrr)ngfully  issued. 

ErmoeooB  executions  are  voidable  where 
ilkere  to  a  party  in  court  to  avoid  them;  but 
where  there  is  no  such  pariy,  they  are  void. 
There  are  numerous  au'.hotities  for  this:  Fitz- 
berbert,  N.  B.,  267.  597,  where  an  elegit  was 
Mid  to  be  void,  when  Lssue<I  after  the  death  of 
the  party,  without  a  fa.;  Orlando  Bridg 
maa's  Rep..  464;  7  Bac.  Abr.,  138.  tit.  Scire 
FtuAu,  C.  4;  \  Salkcld,  319;  2  Ld.  Havm.. 
2  Saunders,  6,  no'te;  6  T.  R..  3<W; 
ii^bam  on  Ex.  121;  Chitty's  General  Prac- 

•  .522.    American  decisions:  ICowen.  711, 
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789;  10  Wend.,  206  ;  20  Johns..  156;  16  Mass. 
Rep..  191,  193;  10  Yerger.  328;  1  Yerger,  40. 

Personal  estate  is  held  to  be  the  fund  first 
applicable  to  debts,  and  real  estate  is  only  to 
be  reached  in  the  mode  therein  pointed  out. 
(Aiken's  Dig.,  151,  154,  156;  Clay's  Digest, 
191.) 

The  case  in  4  Stewart  &  Porter,  237,  has 
been  cited  on  the  other  side,  .in  which  it  is 
said  that  such  an  execution  is  only  voidable. 
But  it  is  an  obiter  dictum,  and  relies  on  18 
Johnson,  which  has  been  overruled  by  the 
cases  in  Cowen  and  Wendell;  and  even  the 
case  in  4  Stewart  &  Porter  sa^s.  at  page  249, 
that  it  would  be  different  if  third  parties  were 
involved.  (4  Comyn's  Dig.,  250,  tit.  Execu- 
tion, F;  8  Ala.  Rep.,  254.) 

Mr.  Sergeant,  on  the  same  side: 

This  is  a  question  to  be  settled  by  authority. 
What  is  the  law  of  Alabama  on  the  subjectT 
Many  cases  have  been  cited,  but  the  latest  of 
all  has  not,  namely.  6  Ala.  Rep.,  (J57.  The 
case  in  4  Watts  was  decided  upon  principles 
peculiar  to  Pennsylvania  law.  [Mr.  S.  here 
commented  upon  this  case.]  But  what  is  the 
law  of  Alabama?  The  case  in  4  Ala.  Rep., 
735.  was  decided  in  January.  1843,  and  the 
present  case  was  tried  in  the  (L'ircuit  Court  in 
the  following  March.  The  same  counsel  who 
were  employed  in  the  case  in  4  Ala.  Rep., 
were  engaged  in  this  one,  and  even  the  title 
was  the  same  in  both,  for  it  was  Erwin's  title, 
though  in  another  form.  The  subject  of  con- 
troversy was  this  very  title,  and  all  the  cases 
were  quoted. 

It  is  difQcult,  if  not  impossible,  to  see  how 
the  court  could  have  decided  as  they  did  with- 
out deciding  the  precise  point  tliat  the  lien  of 
the  judgment  was  destroyed.  It  is  a  strictly 
local  law.  The  judge  who  tried  this  case  in 
the  court  below  had  before  him,  in  manu.script, 
the  decision  of  the  highest  court  in  the  State, 
and  it  was,  in  effect,  an  appeal  from  that  court 
to  the  Circuit  Court  of  the  United  States.  The 
defect  in  the  argiimenl  of  Mr.  Yerger  is,  that 
it  does  not  inquire  what  the  law  of  Alabama 
actually  is,  but  what  'it  ought  to  be  ac-  [*74t 
cording  to  the  principles  of  the  common  law. 
We  need  not  follow  the  distinction  between  a 
levy  upon  real  and  personal  property,  although 
it  is  obvious.  When  a  levy  is  made  on  per- 
sonal property,  the  sheriff  becomes  the  owner, 
and  it  is  hanf  to  say  when  he  may  not  sell  it. 
But  in  land  he  acquires  uo  ownership. 

Wjis  the  execution  wrongfully  issued?  The 
general  rule  of  law  is,  that  there  must  Ix?  two 
parties.  In  1  Howard,  282,  286,  this  court 
said  that  an  execution  was  void  which  had 
been  issued  under  a  decree.  That  case  came 
up  from  Alulmnia,  and  the  decision  was, 
therefore,  ujion  the  law  of  Alaliama.  Why 
should  a  sheriff  sell  the  profKjrty  of  a  dead 
man  without  giving  notice  to  those  concerned? 
What  a  chance  for  roguery  and  fraud?  It  is 
said  on  the  other  side  that  the  execution  is  only 
voidable.    But  who  is  to  avoid  it? 

Mr.  Crittenden,  for  plaintiff  in  error,  in 
reply : 

VVe  insist  that  the  execution  is  not  void,  but 
only  voidable.  It  i.s  admitted  that  the  judg- 
ment was  a  lien.  Some  cases  say  that  where 
an  execution  is  l)egun.  and  then  the  party  dies, 
the  execution  goes  on;  that  the  proixsrty  is  in 
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the  custody  of  the  law.  That  is  reasonable 
doctrine,  and  avoids  litigation.  A  ««.  fa.  is 
often  more  troubU^ome  than  the  original  suit. 
It  is  possible  that  some  new  defense  ma^  be 
drawn  forth.  But  is  the  possibilitj'  of  this  to 
overbalance  certain  wron^  on  the  other  side? 
No  good  reason  can  be  given  for  the  distinc- 
tion between  real  and  personal  property ;  and 
yet  it  is  admitted  that  a  sale  of  personal  prop- 
erty would  be  good.  Such  distinctions,  with- 
out reason,  are  discreditable  to  law  and  to  sci- 
ence. The  law  of  Alabama  makes  real  es- 
tate responsible  for  debts  cijuallv  with  chattels. 
The  case  of  Coiliugnrorth  v.  Iitorn  covers  all 
the  ground  of  this  case,  and  has  not  been  over- 
turned. In  4  Ala.. Hep.,  752,  the  court  say 
they  '*  are  willing  to  leave  it  open  to  be  settled 
when  it  shall  arise,"  and  yet  in  6  Ala.,  the 
court  my  that  the  preceding  case  settles  the 
point.  They  seem  to  have  overlooked  the  fact 
that  in  4  Ala.,  the  court  were  willing  to  leave 
it  open.  Is  this  court  precluded,  m  such  a 
state  of  things,  from  examining  a  question 
upon  which  there  hA»  been  such  vibration?  In 
all  the  cases,  the  point  is  made  to  rest  upon  the 
common  law,  and  not  upon  the  statutes  of 
Alabama. 

Afr.  Justice  Nelm>x  delivered  the  opinion  of 
the  court : 

The  first  execution  issued  upon  the  judg- 
ment, in  this  case,  was  issued  on  the  18th  of 
August,  1888.  during  the  lifetime  of  both  the 
defendants, and  was  therefore  regular  and  valid; 
but,  according  to  the  return  of  the  sheriff, 
a  levy  was  made  only  upon  the  property  of 
James,  the  surety,  and  was  abandoned  when 
the  procee<lings  at  law  were  enjoined  by  the 
7ft*J  bill  in  chancer}-.  We  may  therefore  *lay 
this  execution  out  of  the  case.  For,  although, 
according  to  the  law  of  Alabama,  when  an  ex- 
ecution has  been  is8ue<l  during  the  lifetime  of 
a  defendant,  but  not  executed,  an  aiuts  or  plu- 
rie»  may  go  after  his  death,  and  the  personal 
estate  of  the  (itreased  lie  levie<l  on  and  sold  to 
Hatisify  the  judgment,  for  the  reason  that  the 
lien,  thus  regularly  acquired  under  the  first,  is 
continued  by  the  succeeding  writs,  down  to 
the  time  of  the  wtle;  yet  it  apjK-ars  to  be  well 
settled  there,  that  the  practice  h»is  no  applica- 
tion to  the  enforcement  of  executions  against 
the  real  estate  of  the  decea-sed.  (Luc-i*  v.  /Ax*, 
tf  dem.  Priif,  4  Ala.  H..  679.  N,  8.;  M<mmy 
etal.  V.  Tfn-  T.  S.  lUtnk.  Ih.,  73.5;  and  Aber 
enmbie  v.  Hall.  6  lb.,  657.) 

The  validity  of  the  pljiiniifTs  title,  therefore, 
must  depend  altogether  ujwu  the  execution  is- 
8ue<i  on  the  10th  of  July.  1840,  nearly  one  year 
after  the  death  of  Hitchcock, under  and  by  virtue 
of  which  the  premises  in  (juestion  were  sold 
and  conveyed  to  him. 

At  common  law.  the  writ  nf  Jtert  facias  had 
relation  to  Us  teste,  though  in  fact  issued  sub- 
sequently, and  bound  the  goods  of  the  defend- 
ant from  that  date.  The  Act  of  29  Car.  II. 
(re  enacted  in  most  of  the  States)  took  away 
this  relation  as  respecte<l  the  rights  of  bona 
fide  purchasers,  and  confined  its'binding  effect 
upon  the  goods  as  to  them  to  the  time  of  the 
delivery  of  the  writ  to  the  sheriff;  but  as  be- 
tween the  parties,  it  remained  as  it  stood  at 
common  law. 

One  consequence  of  this  relation  has  been, 
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that  if  the  execution  can  be  regularly  tottd  in 
,  the  lifetime  of  a  deceased  defendanl.'ii  but  ht 
taken  out  and  executed  against  his  goodt'ud 
•  chattels  after  his  death,  the  Mame  afi  if  tlut 
event  had  not  intervened. 
I    The  theory  or  fiction  upon  which  this  rwolt 
is  arrived  at  is,  that  the  execution  is  takrti  in 
judgment  of  law  to  have  been  issut^d  at  tlie 
time  it  bears  date,  however  the  fact  may  harp 
been,  and  that  being  prior  to  the  death'of  ih^ 
I  defendant,  and  the  goods  being  hound  fmmtbf 
'  teste,  or  presumed  issuing,execution  upon  ib'tn 
is  deemed  to  have  commenced  in  thf  lifetime 
of  the  party,  and  being  an  entire  thing,  mavl* 
completed  notwithstanding  his  death. 

It  is  regardeii  in  the  same  light  as  if  delir 
ercd  into  the  hands  of  the  sheriff  and  tlieRwd< 
bound  in  the  lifetime  of  the  d^Tendani.  for  the 
reason  the  officer  being  entitles!  to  seizetbemai 
any  time  after  the  teste,  the  death  of  the  partv 
could  not  alter  the  right ;  and  then-fore,  ihoujrii 
the  execution  came  to  the  sheriff  after,  still  if 
tested  before  his  death,  the  goods  may  be  adzed, 
in  whose  hands  soever  they  may  be  found 

In  illustration  of  the  extent  to  which  thudoc- 
I  trine  of  relation  is  carried,  we  may  add.  it  haa 
I  been  frequently  held,  that  if  a  judgment  is  en 
I  tered  in  vacation  against  a  defendant  who  died 
the  preceding  term,  an  execution  tested  on  adar 
I  in  the  said  term  prior  to  the  defendant'a  dntii 
may  be  sued  out  without  a  iriW  faruu;  for.  aa 
the' judgment  signed  in  vacation  relates  to  and 
♦is  considereii  as  a  judgment  of  the  first  (*76 
day  of  the  preceding  term,  and  as  the  execuik* 
relates  to  the  iudgment,  it  may,  in  point  ««f 
form,  be  considered  as  having  commenced  be^ 
fore  the  death  of  the  defendant,  on  account  of 
the  date  or  teste,  and,  of  course,  upon  tbe 
ground  above  stated,  being  an  entire  thinf.  ht 
completetl  afterwards. 

There  are  numerous  authorities  establUhinr 
this  view  of  the  case  in  respect  to  the  enfiirct 
ment  of  judgmenta  and  executions  afain»t  'Je 
goods  or  other  personal  estate  of  the  defeaduL 
((tilb.  on  Ex..  14,  1.) ;  Bing.  on  Ex..  IS.  Ul 
190:  2  Tidd's  Pr.,  1000,  9lh  Lond.  ed.;  "T.  R. 
24:  6  Ibid.,  388.) 

This  doctrine  of  relation  is  resorted  lowtts 
view  of.  meeting  and  avoiding  the  oMecdo^ 
which  might  otherwise  \n-  all^^  tMt  ^tt 
rights  of  new  parties,  to  wit.  the  peimal  lif 
resentatives  of  the  deceased,  would  be  •ffHtt' 
by  the  issuing  and  enforcement  of  the  vrlla^ 
on  the  goods  after  the  death  of  the  deftti^ 
who  should  be  called  in  and  madepartkt  totfer 
record  for  the  purpose  of  enabling  the«  lo  ^ 
terpose  a  defense,  if  any.  to  the  judgnmt 
upon  the  construction  given,  the  writ 
ed  as  having  been  issued  in  the  lifediaew** 
defendant  himself,  and.  humnudi  a»  ks  kari 
not  taken  any  steps  to  arrest  ll  before  hfc^'^ 
no  good  reason  could  be  given  for  the 
sition  of  his  representatives.    Thfy.  npoe 
view  taken,  were  not  new  peilies,  nor  H** 
at  all  to  the  proceedings,  as  the lUittpfay 
appropriation  of  the  goods  to  the  WMjl?** 
of  the  judgment  had  huen  taken  iiilheBfcli>^' 
of  their  intestate.  ^ 
The  same  doctrine,  it  secflM,  has  bK«  12» 
to  be  equtUly  applicable  to 
the  lantfs  and  tenements  of  a 
ant,  and  therefore  an  eleg%theu\n% 
may  be  issued  afler  bis  death,  for  tbe 

BowaBT 


m 


The  Lessee  of  Ebwtk     Dondas  bt  al. 


79 


iriveD  iD  the  case  of  executions  against  the  goods 
and  chattels.  (2  Tidd'i  Pi..  1034,  9th  Lond. 
ed.) 

It  U  otherwise  as  respects  (he  writ  of  extent 
iMaed  against  the  king's  debtor;  for.  as  that 

cannot  be  anteflateil .  but  must  bear  teste  on  the 
daj  it  issues,  it  can  only  be  issued  against  the 
bads  and  goods  In  the  lifetime  of  the  defend- 
ant Another  writ  issues  in  rase  of  his  death 
to  liie  sheriff  to  inquire  into  the  special  circum* 
MUMOi  before  execution  la  enforced.  (2  Udd'h 
Pr.  1049.  1053.  1057.) 

This  series  of  coses,  coming  down  from  the 
drliesl  history  of  the  law  on  the  subject,  and 
?he  rcanons  assiuneti  in  support  of  them,  nc-ces- 
ivilj  lead  to  the  result — and  which  has  also 
been  oondliined  by  express  decision  in  all  courts 
where  the  authority  of  the  common  law  pre- 
v;»i:s — that  an  execution  issued  and  bearing 
t«Nte  afttrlhe  death  of  the  defendant  is  irregu- 
'  ir  and  void,  and  cannot  be  enforced  either 
igamsi  the  real  or  personal  property  of  the  de- 
f«idant«  until  the  judgment  ia  revived  against 
ihe  heirs  or  devisees  in  the  one  case. or  personal 
77*lrepresentative8  in  the  other.  *(Fitz.  N.  B, 
■M:  Uinrood  v.  PhiUipn.O.  Bridgman's  R.473; 
Dyer's  H..  766;  PI..  31;  2  Wms.  Saund..  6.  n; 
llA.  Itavm..  849;  Archb.  Pr..  282;  2  Ih., 
^-.Womln^k  v.  /{^nn/-tt,  1  Cow.. 711 ;  10  Wend., 
i\2,  Ilildreth  V.  T/iompmn,  16  Mass.,  191.) 

Mr.  Williams,  in  his  note  to  the  case  of  Jeff- 
'  "Tt  V.  M'^rUm  (2  Wms.  Saund.,  6,  n),  says, 
tiiat  if  the  defendant  dies  within  the  year,  the 
j  Uiotiff 'cannot  have  an  eJsffit  under  the  stat- 
ute of  Westm.  2  against  his  lands  in  the  hands 
of  his  heira  or  tene-tenants,  or  generally  any 
other  execution,  without  a  »eire  fcuitu  against 
hi^  heirs  and  terre  tenants,  or  personal  r^pre- 
'^ntatives,  although  he  may  in  apme  caaee  OETe 
H  Hfrifaeiat  agamst  his  goods  in  the  hands  of 
iha  exe<-utors,  rcifi  rrin^  to  the  exception  to  the 
Knerai  rule,  when  issued  in  the  lifetime  of  the 
Kfendant.  So  if  the  oonnusee  dies  within  the 
fear.  hi<  i-xcciitor  cannot  have  an  eh'f/i't  at  com- 
M>n  law  without  tmcirc  fncuu,  nor.  if  the  con- 
tiBor  dies  within  that  time,  can  the  connnsee 
live  an  eleffit  against  his  heir  or  terre-tenant 
viihout  such  writ.  The  rule  being,  he  says, 
hat  where  a  new  person  who  was  not  a  party 
0  the  ju'lLTmcnt  or  recot;nizance  derives  a  ben- 
til  or  beconit'H  chargeable  to  the  execution, 
here  must  be  a  »eir§fiieia$  to  make  liim  a  partf 

0  the  jud^rment  t)r  rccofirnizance.  {T^noyerv. 
iroM,  1  Ld.  Itaym..  2A^;  S.  C.  1  Salk.,  319, 
20;  S.  C,  Oarth..  404.) 

I^^uch  is.  wc  apprehend,  the  settled  law  of  the 
<iu«<',  where  the  judgment  is  against  one  defend- 
ot,  and  tiie  execonon  isauea  and  tested  after 
i*  death. 

In  the  case  before  us,  the  judgment  upon 
iiich  the  execution  was  issued  and  the  lands 
}|d  had  been  rendered  against  two  defendants. 
Be  of  whom  was  living  at  the  time,  but  the 
mds  sold  iK'longed  to  the  estate  of  the  dc 
saaed.  And  it  ia  material  to  inquire,  whether, 
t  tMe  aspect  of  tlie  case,  a  dilferent  rule  can 
*  applieu  tf>  the  sale. 

ooomion  law,  a  judgment  or  recognizance 

1  flwuntme  of  a  Judgment  did  not  bind  the 
nds  of  the  defendant,  nor  did  the  execution 
i^urb  Um  possession,  as  it  went  only  against 
lexQoAiMddMttate.  The  Statute  of  IR^atia. 

4S(ltXd^L)^flnt  satdected  the  lands 


of  the  debtor  to  execution  on  a  judgment  re- 
covered against  him,  and  gave  the  plaintiff  the 
writ  of  fh:git  by  virtue  of  which  the  sheriff 
seized  and  deiiVered  a  moiety  of  the  lands  un- 
til the  dd)l  was  levied  out  of  the  rents  and 
profits.  Under  this  statute,  a  moiety  of  the 
land  is  deemed  bound  from  the  rendition  of  the 
judgment.  (2  Bac  Abr.,  tit  Biecation,  8S5;  8 
Bl.  Com.,418;8Co,18;I%sA0pfaY.  AmMm 
7  Wend.,  466  .j 

Before  the  statute,  a  judgment  was  consid- 
ered a  charjie  onlv  upon  the  personal  estate  of 
the  defendant;  since,  a  charge  upon  both  the 
real  and  personal  estate. 

Before  iind  since  the  statute,  in  case  of  a 
judi^uent  against  two  defendants,  and  the  d^th 
of  one,  the  charge  of  the  judgment  suirvi'ved 
against  the  personal  estate  of  the  sur\'ivor;  and 
execution  *could  be  taken  out  against  [*78 
him  within  the  year  without  a  aeire  faeia*^  and 
the  debt  levied.  (2  Tidd.  1120:  1  Salk.,  820; 
Bing,  on  Ex.,  IM;  Xorlon  v.  Lcidy  Harvey,  3 
Wms.  Saund.,  50,  51,  n.  4,  and  TO,  n,  8;  16 
Miuss..  198.  n.  2;  1  Cow..  738.) 

The  writ,  however,  must  be  in  form  against 
bothp  to  correspond  with  the  record,  but  it  could 
bo  executed  against  the  goods  of  the  survivor 
only ;  or.  on  makmg  a  suggestion  of  the  death 
upon  the  record,  the  writ  could  be  against  the 
survivor  alone,  (Ibid.) 

And  if  the  judgment  against  both  defendants 
is  founded  upon  contract,  the  surviving  defend- 
ant is  entitled  to  contribution  out  of  the  estate 
of  the  deceased  (Bing.  on  Ex.,  187.  and  cases 
cited);  if  upon  tort,  it  would  be  otherwise. 

But  since  the  statute,  if  the  plaintiff  seeks  to 
enforce  the  judgment  against  the  real  estate  of 
the  defendants  in  tlie  cA-se  put,  he  mw^x  revive 
it  by  tdre  faatu  against  the  surviving  defend- 
ant, and  tte  hefis.  devisees,  and  terre-tenanta 
of  the  deceased,  before  execution  can  regidarly 
issue.  For,  as  to  the  real  estate  of  the  defend- 
ants, the  chaige  of  the  judgment  does  not  sur^ 
vive;  and  the  execution  must  go  afjainst  the 
lands  of  both;  and  as  it  cannot  be  regularly  is- 
sued against  the  deceased  oodefendant,  nor  be 
allowed  to  charge  the  estate  in  the  hands  of  his 
heirs,  devisees,  or  terre-tenants,  until  they  have 
notice,  and  an  opportunity  to  set  op  a  defense, 
if  nny.  to  the  judtrment,  a  ticire  f<iriit»  is  indis- 
pensable to  the  regularity  of  the  execution.  (2 
Wms.  Saund.,  51,  n.  4;'!Bing.  on  Ex.,  187,  and 
cases  cited;  4  Mod..  816;  2  Co.,  14,  a;  1  Ld. 
Raym..  244;  8.  C.  1  Salk..  820;  8.  C.  Carth., 
404;  16  Mass..  198,  n.;  1  CSow.,  711.) 

It  will  be  .seen,  therefore,  upon  these  author- 
ities, that  the  same  objection  exist,  both  in 
principle  and  in  reason,  as  it  respects  the  en- 
forcement of  a  judgment  against  two  by  a  sale 
of  the  real  estate  on  execution  after  the  death 
of  one,  which  have  t^een  shown  to  exist  against 
the  enforcement  of  a  judgment  against  a  single 
defendant  after  his  death.  For  as  the  charge 
of  the  judgment  against  the  lands  do<*s  not 
survive,  but  continues  upon  the  lands  of  both 
after  the  death  of  one,  the  same  as  before,  and 
cannot  be  enforced  ai^ynst  the  real  estate  of  the 
survivor  alone,  as  ia  the  case  of  the  personalty, 
and  the  execution  must  therefore  be  issued 
agjiinst  both  if  is.'iued  nt  all,  it  is  f)hvious  the 
limda  of  the  deceased,  in  that  event,  are  as  liable 
to  be  sold  bj  the  aheriif  as  tin  lands  of  the 
survivor.  The  rights  of  the  hein  and  devisees, 
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and  the  reaflons  for  protecting  them  by  the  »cirf 
facia*,  are  the  same  in  the  one  case  as  in  the 
other;  and  when  the  law  disables  the  plaintiff 
from  suing  out  execution  against  the  real  estate 
on  a  judgment  against  one  defendant  after  his 
death,  it  must  equally  disable  him  from  suing 
it  out  on  a  judgment  against  two.  after  the  death 
of  one.  Otherwise,  in  both  cases,  the  interest 
of  new  parties,  upon  whom  the  estate  has  fallen, 
or  to  whom  it  maj  have  passed,  is  liable  to  be 
suddenly  and  without  notice  devested  by  the 
silent,  and  till  then  dormant,  pow.r  of  the  law; 
70*]  *partie8,  too,  who  from  their  age  and 
situation  in  life  will  not  unfrequently  oe  the 
least  ({ualifled  to  understand  and  protect  these 
interests,  being  the  children  of  the  deceased  de- 
fendant. 

This  writ  of  nn're  fnrutt  is  also  made  neces- 
sary in  oniiT  to  secure  the  iudgnu-iit  in  C}l*<'s 
where  the  plaintiff  has  neglected  to  take  out 
execution  within  the  j'ear.  And  yet  it  has  al- 
ways be<  n  held,  that,  if  tiikeu  out  after  the 
year,  the  sale  under  it  is  valid,  and  the  title  of 
the  purcli!i-s«'r  i>rotccted.  The  execution  is  not 
void,  but  voidable,  and  may  be  regularly  en- 
forced unless  si'i  Hsidc  on  motion. 

In  analogy  to  this  course  of  decision,  it  has 
been  argued  that  an  execution  issued  after  the 
death  of  the  party  should  not  be  considered 
void,  and  tht-  salt;  under  it  a  nullitv.  and  that 
the  only  remedy  should  be  on  a  motion  to  set  it 
aside. 

Before  the  Statute  Westm.  2,  already  referred 
to  (ch.  45).  if  the  plaintiff  had  neglected  to  take 
out  execution  within  the  year,  his  only  remedy 
was  an  ac  tion  of  debt  on  the  judgment.  The 
law  presumetl  it  had  been  satisfied,  and  there- 
fore drove  the  plaintiff  to  a  new  original.  (2 
Tidd,  1102;  1  Bing.  on  Ex.,  128,  n.)  This 
statute  extended  to  him  the  writ  of  acire  facuu, 
by  means  of  which  the  judgment  could  be  en- 
forced after  the  year  by  execution,  and  as  the 
writ  could  thus  be  Issued  after  the  year  by  teire 
facias,  the  judges  held,  if  issued  without,  and 
the  defendant  did  not  interpose  and  set  it  aside,. 
it  was  an  implied  admission  that  the  judgment 
was  unsatislied  and  existed  in  full  force.  The  is- 
suing, under  the  circumstances,  was  regarded 
simply  &s  an  irregularity  which  it  was  com- 
petent for  the  party  defendant  to  waive. 

It  is  a]>parent  that  the  analogy  between  this 
class  of  cases  and  tlie  one  under  consideration  is 
exceedinixly  remote  and  feeble,  and  that  they 
stand  upon  dilTereut  and  distinct  grounds,  and 
the  conclusions  arrived  at  upon  substantially 
different  and  distinct  considerations. 

Another  ground  has  been  urged  in  support 
of  the  sale  in  this  case  which  deserves  notice. 

It  has  l>een  argued  that  the  grantees  of  lands 
sold  on  a  judgment  against  the  grantor,  or 
previous  owner,  through  whom  the  title  was 
derived,  where  the  sale  confessedly  would  be 
valid,  stand  upon  the  same  f(x>ting  as  the  heirs 
or  devisees  in  the  case  of  a  sale  after  the  death 
of  the  defendant. 

But  the  di.stinction  between  the  two  cases  is 
manifest. 

In  the  first  place,  the  grantee,  in  making  the 

{)urcha8e,  is  presumed  to  have  made  the  proper 
nquiry  into  the  nature  and  validity  of  his  title, 
ana  therefore  to  have  known  of  the  existence  of 
the  incumbrance,  and  to  have  taken  the  neces- 
sary precautionary  measures  against  it. 
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The  sale  on  the  execution  cannot  take  bia 
by  surprise,  with  ordinarj-  attention  to  his 
rights. 

And  in  the  second  place,  the  defendant  in  \he 
execution,  not  the  'grantee,  is  the  party  [•80 
most  deeply  interested  in  the  proceedine;  for  if 
his  grantee,  or  any  succeeding  grantee  under 
the  title,  should  be  dispossessed  by  reason  of  a 
sale  on  a  prior  incumbrance  by  judgment,  be, 
the  defendant  in  the  execution,  would  beao 
swerable  over  upon  his  covenants  of  title. 

The  grantee,  tlierefore,  is  neither  expoeed  to 
a  sale  under  the  judgment  by  surpri.<ie,  nor  b 
he  the  party  usually  interested  in  the  sale.  I'p^ 
on  the  whole,  without  pursuing  the  examioaiioo 
farther,  we  are  satisfled.  that,  according  to  lit 
settled  principles  of  the  common  law,  tod 
which  are  founded  upon  the  most  coeent  aad 
.sati.sfactory  groun(l>.  the  execution  bariiig  ii- 
sued  and  bearing  teste  in  this  case  after  tbr 
death  of  one  of  the  defendants,  the  judOMl 
was  irregular  and  void ;  and  that  the  a£uA 
conveyance  of  the  real  estate  of  the  deecM  ' 
under  it  to  the  plaintiff  was  a  nullltr. 

We  may  further  add,  that  since  thismltw 
commenced,  and  while  it  was  pending  iati» 
Circuit  Court  of  the  Cnited  States,  the  hklMl 
court  in  the  State  of  Alabanoa,  have  haa  Ikr 
same  question  before  them,  and  have  armed  H 
a  similar  result.  (6  Ala.  Rep.,  657.) 

Judgment  of  the  Circuit  Court  ajfirmed. 

Cltod-9  How..  98;  13  How.,  Wl;  S  WalU  «T:  4 
WaU.,  »43. 


CHARLES  GRATIOT.  Plaintif  m  »nr. 

V. 

THE  UNITED  STATEa 


Superintending  engineer  on  mUitarjf 
to  be  required  to  act  in  ditthuning 
— cannot  charge  commuuione  upon 
— evidence  qfoj/tdal  duties— ^riraeowtpmittiitk 
for  extra  aervices  not  allowed  on  errtr  fa 
tenee  ofproqf  of  eertieee — armji  regukimt, 


■sp«E 

temM 


The  flTth  article  of  the  General 
Army,  publinbed  in  101.  reoofnlxm  two 

ofBoors  upon  fortiflcations;  natnolir.  tbe 
fortlflcations  and  the  »u|><.TintoDaia| 
W^hcre  there  Is  no  airent,  the  i>upcTtni 
g'ineor  can  be  required  to  perform  his 
comiwnsation  which  is  fixed  by  the  amur  i 
tlons.  The  receipt  of  a  »uiu  of  mouev  by  tb* 
int4>iitlinK  cnffinoer,  and  cust«Mly  of  It  until  tt 
be  t u rnen  over  to  t  he  aKent.  will  not  Justlfjra 
of  two  and  one  huJf  (mt  e^nt.  commiaiiaa.  ^ 
oaae  of  such  ehHore,  there  !«  no  foundatioa far  • 
question  of  uwwe  t(»  l>e  left  to  the  Jury. 

In  this  partieular  eaM>,  the  chann*  made  hfGfl^ 
oml  Gratiot  for  eolleetlntr  money  (as  HaUd  ■  Or 
Hixth,  (i4.-venth,  and  eighth  iteuis  of  hia 
wen>  uln>adv  included  in  bia  ubars«  for  ' 
o«^ntulne<l  in  the  second  Iteaube 
biirsioK  these  suina  be  was  mMtagm 
titu-ntiona  as  well  as  superlntsod^pif 
which  duty  the 
hlni  to  perform 
already  )>een  all 

in  refusinK  to  permit  evideooe  te  Mpooat 
cbanres  to  go  to  the  Jury,  becaosa  the  o 
dence  was  the  transcript,  which  was  doC 
in  law. 

The  charare  of  two  and  one  half  per 
tained  in  toe  second  item  of  the 
authorised  by  law,  because  it 


rrt- 


NoTB.— .4«  to  extra  eompenMOtlon  to  pubHr  s^*** 
see  note  to  United  States  v.  MaedaBM.  7  T*t,  I 
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rharves  of  cximrnioKinn  upon  money  which  had 
come  lo*A)  his  Jmii<l»  for  stoppo^ee,  or  for  remit- 
taooea  made  to  blm  as  (ll«bur«lnir  a^ent,  as  above 
'lewribed. 

The  charye  of  a  oommiaiUon  of  two  and  one  half 
per  cent,  for  diaburaeroents  other  than  thos<>  on 
forts  Monroe  and  Calhoun,  as  contained  in  the  third 
hem  of  his  account,  was  a  charge  for  disbursing  in 
the  charaoier  of  Bupertntendiiig  ensUieert  aotiiw 
■too  as  agttkt  for  fmttaeattona,  awl  &  not«llow«d 
bv  law. 

The  charge  for  extra  offlolal  services,  as  oontain- 
in  the  fourteenth  item  of  the  account,  is  the 
Humv  which  thin  court  substantially  rejected  when 
ttiL§  catie  was  formerly  under  consideration,  report- 
ed in  15  Peters,  except  the  charge  for  superlntcnd- 
*Tioe  relative  to  the  northern  ooundary  of  Ohio. 
ELxcepting  this,  the  other  services  were  within  the 
nniinarA' special  duties  of  chief  engineer:  and  there 
81*1  being  'no  proof  of  what  these  extra  oflQcial 
V  rricea  bad  beea  except  tbe  aooount  Itaelf,  the 
ruurt  betow  dM  not  err  In  axdu^Unv  ttftoin  the 

Jurr. 

The  charge  for  extra  official  servicos  was  njfalnst 
law.  because  the  duties  performed  necosaarlly  he- 
longed  to  the  office  of  chief  engineer,  and  if  any 
•errices  were  performed  beyond  the  duties  of  that 
i.fflce.  It  was  necewsary  that  evidence  should  l>e  In- 
troduced to  show  what  luid  been  the  chief  engln- 
personal  as  well  as  nfficial  agency. 

It  was  the  province  of  the  court  below  to  dedde, 
t»  matter  of  law,  what  were  the  duties  of  the  ehioi 
engineers,  and  to  Judge  whether  any  evidence  had 
been  induced  tending  to  show  that  General  Gratiot 
had  performed  any  services  not  appertaining  to  his 
ttation  as  chief  engineer. 

The  army  regulations  under  which  General 
Gratiot  was  removed  from  West  Point  to  Wash- 
ington were  authorized  by  law,  and  bis  brevet 
nmk  did  not  release  him  from  dlMftwilnf  tho  du- 
ties of  bis  oommission  proper. 

TFTTS  cH^'  wan  liroiiLrht  up  by  writ  of  frror 
from  ihe  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

It  was  tlip  same  raw  which  was  before  this 
court  at  January  Term,  lb41,  which  is  reported 
in  15  Pfetere,  886.  Being  sent  baclc  to  the  Cir- 
cuit Court,  it  came  up  for  trial,  after  sundry 
prvliminarv  proceedings,  which  it  is  not  impor- 
tsnt  to  hUu\  on  the  25th  of  April.  1843.  On 
the  trial,  the  Unitc<l  States  producf'd  and  jpvc 
io  evidence  tu  the  jury  two  transcripts  from 
the  hoolcs  and  prooeedlnge  of  the  Treasury  De- 
T^artmfnt.  wliich  were  the  same  as  those  pro- 
luted  upon  tlic  former  trial.  The  plaintiff  also 
i:4Te  in  evidence  an  original  account,  rendered 
-V  the  defendant  Gratiot  to  the  plaintiff, 
'ipxod  bv  the  defendant,  showing  a  balance  in 
IxM  hands  of  $85,000  due  on  account  of  the 
appropriaiion  for  a  fort  at  Grand  Terre.  Loui- 
siana. 

Tbe  pliUntifTs  case  being  here  closed,  the 
I  dilendacit  produced  his  account  against  the 
'  Mted  States,  and  proved,  by  a  transcript 
from  the  books  and  proceedings  of  the  Treas- 
oij  Department,  that  each  and  every  item  of 
Usieeoaist  had  been  duly  presented  to  the  ac- 
^  untint:  officers  of  the  Treasury  Department 
lor  allowance  against  the  United  States,  and 
'  Wtban  bj  the  Mid  offlcendiaanowed;  which 
rrount  waa in  the  words  aod  flgtires  foUowiog, 

*  .  wit ; 

litport  f'f  A  uditiir  on  General  Gratiot' it  Accmint. 

Report  of  the  Third  Auditor  of  the  Treasury 
on  the  accounts  and  claims  of  General 
Charles  Gratiot,  late  chief  engineer,  trans- 
mittM  to  him  by  the  Solicitor  of  the  Treas- 
:  on  the  26th  of  March.  1841 ;  for  the  de- 
dnon  of  the  accounting  ofBcers  thereon. 
K«,  i.  For  the  safe  keeping  of  and  re- 
puMlhiHty  for  tlw  foUowUig  lumi  placed  in 


I  the  custody  of  Charles  Gratiot,  from  the  27th 
of  August  up  to  the  7th  and  20th  of  iSeptem- 
j  l)er,  1821,  the  dates  of  their  being  turned  over 
i  to  James  Maurice,  as  shown  on  the  credit  side 
I  of  the  treasury  transcript  admitted  in  evidence 
in  the  Circuit  Court  of  3Iissouri,  in  the  case 
of  TJte   United  States  v,    Charles  Gratiot, 
•during  the  April  Term  of  1840,  this  [*Sti 
during  a  period  of  time  that  he  waa  not  a  die* 
bur■i^g  ag^t,  viz; 
Ob  aeooimt  of  Fort  CUboun,  |19,S00.0O 
of  Fort  Monroe,  86.550.00 


<« 


«« 


Making  the  aggr^^  ram  of  $46,060.00 

Commisaion  on  $46,050,  according  to  usage 

$1,151.85 


in  like  caaee,  at  2 1  per  cent. 

2.  For  disbursinir,  from  the  20th  <>f  May 
1822.  to  the  SOth  of  September.  1829,  both  i'ul 
dtuive.  $64,886.68.  on  acooant  of  the  appro- 
priations for  fortifications,  other  than  those  on 
forts  Monroe  and  Calhoun,  for  which  a  separate 
and  diatinct  accountability  waa  imposed  by  law, 

.  and,  according  to  the  decision  of  the  Supreme 
,  Court  of  the  United  Stales,  as  also  that  of  the 
Secretary  of  War  of  the  26th  of  May.  1881,  In  the 
ca.'ic  of  Tuttle,  constituted  a  separate  atrency. 
Vidr  opinion  of  the  Supreme  Court  of  \>}ri\,  on 
^  the  subject,  and  accounts  of  Tuttle,  on  file  in 
the  third  auditor's  oflice,  bv  which  latter  it  is 
shown,  that  although  he  (Tuttle)  received  com- 
pensation for  the  con.Ht  ruction  or  repairs  of  a 
fort,  lie  was  entitled  to,  and  did  receive,  an 
additional  com(x:n!>ation  for  disbursing,  at  the 
same  time  and  place,  the  fund.s  for  other  and 
distinct  appropriations,  and  that  he  also  re- 
ceived at  the  same  time,  a  like  conii  LUsation 
for  disbursing  the  funds  of  each  separate  ap* 

gropriation  for  piera  at  New  Caatle  and  Marcua 
look. 

Commi.««ion  on  $84,325.58,  at  2^  per  cent., 
I  as  allowed  by  general  regulations  of  the 
army.  $2,108.14 

3.  For  disbursing  $30,531.60,  on  account  of 
tbe  appropriation  for  the  repairs  and  oontingea* 
dee  of  fortiflcatlons.  from  the  let  of  Novem- 
Ikt.  1823,  to  the  30th  of  SeptemlK>r,  1«29,  both 
davs  included,  as  shown  by  tr^ury  transcript 
referred  to  above,  which  dlaburaementa  were 
other  than  those  on  forts  Monroe  and  Calhoun, 
it  having  been  the  usage  of  the  department  to 
make  the  like  compensation  for  diaburaementa 
under  the  like  circumstances. 

Commissions  on  $80,531.60,  at  2i  per  cent., 
being  less  than  $8  per  day,  $768.80 

4.  For  disbursing  $591,089.00,  on  account 
of  the  appropriations  for  Fort  Calhoun,  from 
the  18lh  of  November,  1821,  to  the  80th  of 
September,  1829,  both  days  included,  2.879 
days,  at  $2  per  day,  beins  less  than  2i  per 
cent.,  aa  allowed hy  geaerairQculatloiiB of  the 
army. 

Account  before  rendered.       •  $5,758.00 

5.  For  disbursing  $819,677.64.  on  account  of 
the  appropriations  for  Fort  Monroe,  from  the 
13th  of  November,  1821,  to  the  30lli  of  Sep- 
tember, 1829,  both  days  included,  2,879  days, 
at  $2  per  day,  as  allowed  by  general  regtua* 
tions  of  the  army. 

Account  before  rendered.      -  $6,758.00 
*6.  For  collections  of  money  made  for  [*83 
the  United  Slates  from  Jacob  Lewia  &  Co. .  aa  per 
accompanying  abatract,  marked  A,  which  serv- 
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ice  did  not,  under  the  regulations,  enter  into  or 
form  any  part  of  the  duties  of  a  "  disbursing 
agent."  ' 

Commis.<»ions  on  the  8um.s  collected,  viz., 
|24.33"i.j<l,  at  2^  per  cent.,  according  to  tisage 
in  .similar  axses,     ....  $608,^9 

7.  For  ditto,  ditto,  from  Samuel  Cooper,  as 
per  accompanying  abstract,  marked  B. 

Commissions  on  the  same  collected,  viz., 
13.233.62.  at  2i  per  cent..  -  ^80.84 

8.  For  ditto,  ditto,  for  sales  of  public  prop- 
erty, «fec.,  as  per  accompanying  abstract, 
marked  C. 

Commissions  on  sum.s  collected,  viz.,  $16.- 
150.81,  at  2^  per  cent..        -      -  11403.77 

9.  For  480  barrels  cement,  account  rendered 
and  admitted  to  his  credit  in  former  settle- 
ment,  $1,404.00 

10.  For  quarters  furnished  Lieuts.  Dutten 
and  Mordecai,  on  account  of  forts  Monroe  and 
Calhoun. 

Accounts  heretofore  rendered.      -  $40.00 

11.  For  this  amount  paid  to  Robert  Archer, 
for  medical  attendance  on  persons  emploj-ed  at 
forts  Monroe  and  Calhoun. 

Accounts  before  rendered,       •  $552.00 

12.  For  this  amount  expende<i  on  account  of 
repairs  and  contingencies  of  fortitications,  $345.- 
59.  Account  before  rendered  and  passed  to  the 
credit  of  General  Gratiot  in  former  settlement. 

13.  For  the  following  sums  withheld  by  the 
treasury  officers,  viz. : 

Pay  and  emoluments  from  the  1st  of  April. 
1836.  to  the  6th  of  December.  1838.  both  davs 
included,       ....  $10,763.99 

Allowance  for  fuel  and  quarters 
for  same  period,         -      -      -  905.80 

Tmnsportution  of  officers'  baggage,  618.67 

$12,284.46 


14.  For  certain  extra  official  services,  as 
more  fully  set  forth  in  the  accompanying  ac- 
count marketl  D.  viz. :  for  his  extra'  olticial 
services  in  conducting  the  affairs  connected 
with  the  civil  works  of  the  internal  improve- 
ment carried  on  by  the  Cnited  States;  and  in 
conducting  also  the  affairs  connected  with  the 
execution  of  the  Act  of  Congress  of  July  14. 
1832,  "  to  provide  for  the  taking  of  certain  ob- 
fi<?rvations  preparatory  to  the  adjustment  of  the 
northern  boundary  line  of  the  State  of  Ohio." 
riferrt'd  Id  (he  eti^Mueer  bureau  for  execution 
by  the  executive  of  the  United  States,  and  other 
extra  otfleial  services  connected  with  the  afore- 
said itenjs  of  charge  and  which  did  not  con- 
stitute any  part  of  his  duties  as  a  military 
otticer,  but  which  properly  appertained  to  the 
duties  and  functions  of  civil  engineering,  and 
were  jXTf ( >rnie<i  under  an  understood  or  Im- 
84*J  plied  *contract  with  the  War  Department, 
under  the  sanction  and  authority  of  the  Presi- 
dent of  the  United  States,  to  be  compensated 
therefor,  over  and  above  my  official  pay  and 
emoluments,  at  a  rea.sonal)le  rate  of  comi>en8a- 
tion  according  to  the  established  usage  of  the 
department  in  analogous  ca-ses.  from  the  30th 
of  July.  1828.  to  the  6th  of  December,  1888, 
b<»th  days  included,  10  vears  and  130  days,  at 
$3,600  per  annum,  that  Ving  the  pay  granted 
to  John  S.  Sullivan.  David  Shriver,  James 
Geddea,  and  Nathan  S.  Holwrts,  Esqrs.,  civil 
engineers  employed  under  the  Act  of  the  80th 
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of  April.  1824,  entitled  "  An  .\ct  to  procure 
the  necessary  surveys,  plans,  and  estimates  up- 
on the  subject  of  roads  and  canals."  and  les« 
than  the  extra  pay  of  Captain  Andrew  Talcoti. 
of  the  corps  of  engineers,  while  he  was  em 
ploye<i  under  the  orders  of  the  engineer  bureau, 
m  executing  the  Act  of  the  14th  of  Julv.  185J2. 
above  referred  to,      -      -  $.37.282. 19 

15.  For  certain  extra  official  services.  sprt*i 
fled  in  the  items  of  charge  contained  in  acwm- 
panying  account  marked  E.  none  of  which 
services  constituted  any  part  or  parcel  of  the 
duties  or  services  appertaining  to  the  office  or 
functions  of  any  engineer,  civil  or  military, 
nor  of  the  proper  business  of  civil  or  miUiarr 
engineering,  nor  of  any  of  the  legal  or  prv 
scribed  duties  or  functions  of  my  office  of  chirf 
engineer,  or  colonel  of  engineers,  nor  in  any 
manner  included  in  my  official  compensatioo 
as  chief  engineer,  colonel  of  engineers,  or  bri 
cade-general  bv  brevet  in  the  ann,v  of  the  Vniifd 
States;  but  all  of  which  services  were  extra 
official  in  relation  to  each  and  every  of  mvsaxi 
official  capacities,  and  wt-re  i>erformed  under  an 
understood  or  implied  contract  with  the  War 
Department,  under  the  sanction  and  auihoritv 
of  the  President  of  the  United  States,  to  hr 
compensated  therefor  over  and  above  mj 
official  pay  and  emoluments  at  a  msoiubhr 
rate  of  compensation,  according  to  the  estaK 
lished  usage  of  the  department  in  analogou- 
cases.  For  the  8i)eciflcation  of  all  which  serr 
ices,  I  refer  to  the  items  in  my  said  account  E, 
all  of  which  I  am  prepared  to  show,  and  prort. 
were  in  fact  such  extra  official  services,  and  « 
litleti  me,  under  such  uuder8t(X»d  or  implinl 
contract,  to  such  reasonable  compensation  orer 
and  alxjve  my  official  pay  and  emoluments  aa 
aforesaid,  viz: 

Thf  United  States  to  Chnrle*  Gratiot,  Dr 
Jtemt: 

No.  1.  For  his  extra  official  service*  at  oot 
of  the  desks  or  bureaux  of  the  War  fVejiar! 
men  I,  from  the  80lh  of  July.  1828.  to  the  «tlj 
of  Deceml)er,  1838,  Iwth  days  included,  10  Tear> 
and  130  davs.  in  receiving,  acting  on,  andcao* 
ing  to  be  filed  for  safe  keeping,  in  the  archit« 
of  said  desk  or  bureau.  23.408  letters  and  ith 
er  papers  (not  accounts).  10  years  and  1» 
days. 

2.  For  his  entire  official  services  at  oneof  iIk 
desks  or  bureaux  of  the  WarDepsirir 
the  3(iih  of  July.  1828.  to  the  6th  •o; 
cember.  18Jt8.  ioth  days  included, 
to  the  letters  or  other  communicatioiis 
ed  to,  or  referred  by.  the  SecreUrj  of 
said  de.sk  on  businetw  pertaining  propcriy  t 
the  administrative  branch  of  the  War  D 
ment,  which  reaponses  have  in  the 
filled  10.008  pages  of  folio  pust  record, 
and  130  davs. 

3.  For  ditto,  ditto,  ditto,  during  the 
period  of  time  as  the  preceding,  in 
and  causing  to  be  filed,  and  pmcTralioa 
the  returns  of  property  received  froB 
agents  acting  under  the  orders  of  sakl  dorii 
bureau,  say  about  100  agents  io  numbe^ai  « 
average,  10  years  and  1^  dKyn. 

4.  For  ditto,  ditto,  rlitlo.  duriae  the  mm 
period,  as  the  preceding,  in  o\  i  •  "^ror  U* 
mates  for  funds  vcarly.  qua:  >im 
ly,  from  the  disbursing  agvnts  in 
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€n«'  with  said  desk  or  bureau,  about  100  agents  < 
00  an  aversu^e;  making  requisitions  on  the  Sec- 1 
reiary  of  War,  for  the  funds  to  be  remitted  to  ' 
said  agents  by  the  Treasury  Department;  di- 
recting the  mode  of  applying  and  accounting  ' 
for  the  funds  so  remitted  ;  keeping  the  account 
irith  the  treasury  for  sucli  remittances;  exam- 
ining the  vouchers  rendered  by  the  said  dis- 
bursing a^nts  in  reference  to  price  and  appli- 
cation oi   the  articles  and  labor  paid  lor, 
and  finally  transmitting  the  said  accounts  to 
the  auditor  for  settlement,  10  years  and  130 
days. 

Note.  The  amount  disbursed  by  said  agents, 
and  accounted  for  to  the  treasury  during  the 
time  spei  ified,  was: 

For  fortifications,      -     •     -  $7,899,571.75 
"  internal  improvement,    •  10,242,425.42 
"   light  houses  and  beacons,  91,84:3.77 
Military  Academy,      -      -  344.411.75 
"   lithographic  presses,  •  -     2.057. i?0 

"  N.  W.  e.vecutive  building.  •  8,120.59 
"   northern  Iwundary  of  Ohio,    -  2.5,674.0:3 

$18,609,104.11 


5.  For  bis  extra  official  services  at  one  of  the 
desks  or  bureaux  of  the  War  Department,  from 
the  30th  of  July.  1828.  to  the  6th  of  Deceml)er, 
1838,  both  days  included,  in  making  weekly 
rqxnis  to  the  Secretary-  of  War  of  the  proceed- 

Xin  said  bureau  in  relation  to  each  letter  or 
■  paper  referreti  from  him,  or  written  by 
direction  of  the  War  Department,  10  years  anB 
130  days,  per  annum. 

6.  For  ditto,  ditto,  ditto,  in  causing  all  let- 
ters and  other  papers  prepared  at  said  desk  or 
bureau  to  be  recorded  in  books  procured  for 
that  purp<»«o.  Term  of  service,  from  the  30th 
of  July.  1828.  to  the  6th  of  December.  1838, 
both  days  included,  10  years  and  130  days 
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For  his  extra  ollicial  services  at  one 


of  the  desks  or  bureaux  of  the  W^ar  Depart- 
ment, from  30lh  July.  1828.  to  6th  December. 
1838,  I)Oth  day.H  iDclu(k'<I,  in  e.xumiiiutioii  and 
approval,  or  return  to  the  agent  or  party  to  the 
contract;  for  correction  or  altfration  of  ullcon- 
iTvctB  appertaining  to  works  to  Ik.*  executed  un- 
der the  direction  of  the  said  desk  or  bureau, 
and  their  (the contract) stibsequenl  transmission 
t<>  the  Second  Comptroller  of  the  Treiisury  for 
file.  10  years  and  130  days. 

8.  For  his  extra  otflcial  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  30th  July,  1828.  to  6th  December.  1838. 
both  days  included,  in  examination  of.  and  re- 
porting upon,  all  doubtful  or  disputed  claims 
tinder  contnicls  executed  under  the  sujwrvision 
of  said  de»k  or  bureau;  and  in  making  special 
reports  on  cases  of  claims  referreti  to  the  War 
Department,  by  resolution  of  l  ither  branch  of 
Valional  Legislature,  or  in  reply  to  calls  from 
tnraittees.  or  individual  members  of  Con- 
ffvm,  governors  of  States  and  Secretjiry  of 
War.  on  application  made  to  Secretary'  of  War. 
'  directly  to  said  desk  or  bureau,  or  in  obedi- 
*•  to  legislative  enactment.    Of  these  the  fol- 
A  ing  may  l>e  cited  in  part,  viz. : 
(Then  followed  a  specification  of  twenty- two 
reporiA  made  on  various  subji-cts.) 

y.  For  his  extra  ofiicial  services  at  one  of  the 
desks  or  bureaux  of  the  War  Department,  from 
Ibe  80th  July,  1828.  to  6th  December.  1838. 
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both  days  included,  in  causing  to  be  registered, 
in  appropriate  books  of  record  procured  for  the 
purpose,  the  letters  and  all  other  papers  relat- 
mg  to  the  current  business  of  saiu  desk  or 
bureau;  to  accountability  generally,  and  to  oth- 
er matters,  »fec., — 10  years  and  130'days. 

10.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  the  30th  July,  1828,  to  6th  December, 
1838.  both  days  included,  in  making  qtiarter 
yearly  reports  to  the  proper  accounting  officer 
of  the  treasury  of  the  agents  connecte<i  with 
said  desk  or  bureau  who  had  rendered  their  ac- 
counts, and  of  those  who  had  failed  to  do  so. 
— 10  years  and  130  days. 

11.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  I^epartment, 
from  30th  July.  1828,  to  6th  Decemtjer,  1838, 
both  days  included,  in  carryina:  on  the  corre- 
spondence in  relation  to  the  Military  Academy, 
and  forwarding  to  parents  and  guardians  of  the 
cadets  circulars,  numl)ering  monthly  on  an 
average  338  communications,  inclusive  of  the 
correspondence  of  the  desks  or  bureaux  before 
charged,  item  2. — 10  years  and  130  days. 

12.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  25th  Noveml)er.  1832.  to  30th  June,  1885. 
both  days  included,  in  causing  to  be  executed, 
by  executive  order,  the  provision  of  the  Act  of 
14th  July.  1832.  entitled,  ■'  An  Act  to  provide 
for  the  taking  of  certain  observations  prepara- 
tory *to  the  adjustment  of  the  northern  [*87 
boundary  of  the  State  of  Ohio."— 948  days, 
or  2  years  and  218  days. 

For  all  which  extra  official  services, 
I  charge  in  the  aggregate,    •    -  $37,127.42 
Peter  IIaoner,  Auditor. 
Treasury  Department. 
Third  Auditor  s  Office,  April  5,  1841. 
To  Ai.niox  K.  Paruis,  Esq., 
Second  Comptroller  of  the  Treasury. 

Treasury  Department.  i 
Second  Comptroller's  Office,  [ 
19  April.  1841.  \ 
I  have  examined  the  several  claims  of  Gen- 
eral Charles  Qratiot  against  the  United  States, 
as  particularly  set  forth  and  des<'ril)c<i  in  the 
foregoing  report,  together  with  all  the  evidence, 
and  am  of  opinion  that  the  said  claims  are  not 
admissible  against  the  treasury. 

Alhion  K.  Parris.  Comptroller. 

The  defendant,  Oratiot,  then  gave  in  evi- 
dence sundry  depositions,  which  occupy  near- 
I3'  one  hundred  pages  of  the  printea  record, 
and  of  which  it  is  impossible  to  give  any  other 
than  a  condensed  and  summary  account. 

Benjamin  Fowler,  clerk  in  the  Engineer's 
Department.  He  testified  that  the  services 
mentioned  in  the  above  account  were  rendered 
by  Gratiot;  that  the  office  styled  the  Engineer 
Department  was  always  considered  as  a  bureau 
of  the  Department  of  War.  to  which  were  re- 
ferred letters,  memorials,  petitions,  and  other 
papers,  to  be  replied  to  dire<'tly  from  the  En- 
gineer Department  or  reported  on  to  the  Secre- 
tary of  War  for  his  action ;  that  from  July  30, 
1828.  to  Decemlxir  6.  18^38,  the  number  of  dis- 
bursing agents  whose  accounts  passed  through, 
and  were  examined  in  conformity  to  regulations 
in.  said  Department  was  two  hundred  and  five, 
whose  disbursements  involved  tlie  keeping  of 
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three  hundred  and  seventy-nine  separate  and 
distinct  accounts. 

J.  O.  Swift,  who  was  an  oflflcer  of  the  corps 
of  engineers  from  the  year  1808  to  1818.  and 
colonel  and  chief  engineer  from  July,  1812.  to 
November,  l81ti.  He  teaUfled,  that  the  usage 
«f  the  gnvernnieiit  had  been  to  compenMte  at- 
fli  1  Ts  of  engineers,  over  and  above  their  pa^ 
and  emoluments,  for  services,  mentioning  hu 
own  ease  and  two  others. 

Major  William  Gibbs  McNeil!,  who  was  an 
officer  in  the  army  of  the  United  titates  from 
1814  to  within  the  iweoedlng  four  yetn,  dar- 
ing which  last  four  years  he  was  a  rivH  rn- 
l^eer.  He  stated,  that  whilst  an  officer  of  the 
amy  Ue  ree0lv«d  extra  eompensation  when  put 
on  extraordinary  duty  or  sor\'ice;  that  the  Perv- 
ices  charged  ia  GralioL'ti  account  did  not  be- 
long to  the  duties  of  the  engineer,  eittor  civil 
or  military. 

88*]  •Captain  Talcott,  who  held  a  commis- 
sion in  the  L'liit  i]  Slater  corps  of  engineers 
from  August,  lbi8,  to  September^  and  in 
tlwl  intervnl  was  advanced  from  the  rank  of 
second  lieutenant  to  that  of  captain  of  sai  l 
corps.  Afterwards  he  became  a  civil  engineer. 
He  stated  that  he  had  received  from  the  united 
States  extra  allowances  for  extra  services,  speci- 
fying the  cases,  and  that  the  si  rvices  charged 
for  1^  Chvtlot  In  hit  aooount  did  not  apperUiin 
to  either  military  or  civil  cnpneering. 

Thomua  L.  yinith,  Register  of  the  Treasury, 
who  famished  certified  copies  of  certain  ac- 
counts in  which  utticers  had  extra  allowances. 

Major  J.  D.  Graham,  a  major  of  topograph- 
ical engineers  since  August,  1840,  and  Commis- 
sioner for  the  survey  and  exploration  of  the 
northeaiitem  boundary  of  the  United  States, 
stating  the  amount  of  ht8  pay  and  emoluments. 

Coionel  Cross,  assistant  quartennastcr-gen- 
era!  in  the  army  of  the  United  States,  with  the 
rank  of  colonel,  also  statin^^  the  amount  of  pay 
which  ho  had  received  at  sundry  times. 

Colonel  Joseph  O.  Totten.  oolMiel  of  the 
crirp'^  of  engineer-  nn  ^  ( liief  engineer.  His 
deposition  contaiued.  amongst  other  matters, 
the  following  interrogatory  and  answer,  viz. : 

Interrogatory  2,  Examine  the  records  and 
other  documents  lielongiag  to,  and  now  on  file 
or  otherwise  In,  the  Bn^neer  Department,  and 
state  therefrom,  w  nearly  as  yon  c-ad.  what 
were  the  atlairs  or  business  comniuteU  1  y  e.xec- 
Ittive  authority,  or  otherwise,  to  the  f^aid  En 
pineer Department,  lobe  mini>4iered  and  admin- 
istered by  Charles  Gratiot,  then  the  colonel  of 
the  corps  of  engineers,  and  bri^dier  general 
by  brevet  in  the  army  of  the  Lnited  States, 
from  the  80th  July.  1828,  on  thetfth  December, 
1888,  inclusive. 

Answer.  It  appears  from  the  records  of  the 
Engineer  Department,  that  the  affafre  or  bald- 
ness wjimnit:**!  to  Ihe  ^reneral  direcfinri.  shim  r- 
vision,  and  management  of  the  said  depe  r  t  n  m  r , 
daring  the  period  stated  in  the  intem>guu  >ry, 
were  the  followincr,  namely; 

1.  MilUnryEnqineering. — Reconnoitering and 
surveying  for  military  purposes,  with  the  col- 
lection ntid  prr^rrvntion  of  topographical  and 
geographicul  memoirn  and  druwmgs  referring 
to  these  objects;  the  selection  of  sites;  the  form- 
ation of  plans  and  estimates;  and  the  con- 
struction, repairs,  and  inspection  of  fortifica- 
ttons.  constituted  affainaad  business  committed 


to  the  general  direction,  supervision,  and  mao- 
ajjement  of  the  said  i^n^nneer  Departnent,  and 
there  appears  to  have  been  disbursed  for  the 
fnlflllment  of  those  objects,  and  to  bsvr  been 
accounted  for  to  the  Trea.surv  D-pariinent, 
through  tlie  said  Engineer  Department,  during 
the  period  the  said  Gnratiot  was  dilef  eaclDeer. 
about  $7.r,.S7,075. 

XL  CVnV  Engineering. — First,  reconooitertng 
and  surveying,  &c.,  under  the  proviiioM 
the  Act  of^  Uie  30ih  April  T^^t  entitled,  "An 
Act  to  procure  the  neceHf.Hrv  surveys,  plans, 
and  estimates  *upon  the  subject  of  roadit[*89- 
and  canals.'  constituted  affairs  and  biuiness 
committed  to  the  same  general  direction.  Kuper- 
vlsion,  and  management;  for  the  fulfillment  of 
these  objects,  there  appears  to  have  Ix-en  dis- 
bursed and  accounted  for  to  the  treasury, 
Uirough  the  said  Engineer  Department,  duni  - 
and  for  the  poriod  stated  above,  about  $67,980. 

Second.  The  superintendence  of  the  execu- 
tion of  the  act.s  of  Congress  in  relation  to  inu  r 
nal  improvements,  hy  roads,  cauds,  the  osvi- 
gatloB  of  riven,  and  repairs  and  Improveuwuia 
connected  with  tin  Iiail  ors  of  the  I'nit-^l 
States,  or  the  entrance  into  the  same,  with  the 
execution  of  whldi  the  War  Depai^ment  ma 
charged,  and  the  inspection  of  the  opealiaB 
for  the  execution  thereof  constituted  sftdrs 
and  busineM  committed  to  the  wne  genml 
direction,  supervision,  and  management,  and 
for  the  fulfillment  of  these  objects  xhext  ap- 
pears to  have  been  dlshuncd  and  accounted  for 
to  the  treasury,  through  the  Eutrineer  Depart- 
meut.  during  and  for  the  period  staled  above, 
about  $10,032,870. 

Third.  Construction  of  light-houses  and  bea- 
cons constituted  affairs  and  business  committed 
in  the  same  way,  and  for  which  ol)jects  ibt-rt 
appears  to  have  been  expended  and  accountcii 
for  to  the  treasory.  through  the  said  Engineer 
Department,  during  the  prr"  il  stated  ni  the 
interro^tory.  tlie  sum  of  about  $tt6,025. 

III.  IfSmtfrjf  AtxUltmsf. — ^IHuing  the  period 
stated  abovp  tin  tli«  n  <  iloncl  of  thr  cisr}*-  of 
engineers  was  the  in^ipcctor  of  said  academy, 
and  was  charged,  by  executive  order,  widi  the 

COrrespondriirc  rrlaf'TiL'  fn  it  Tlirrr  nppesr>. 
to  have  Ix-en  expended  for  the  supooTi  of  tiwt 
institution,  and  accounted  for  to  toe  tnaanrr. 
through  the  Engineer  Department,  and  forUiie 
same  period,  the  sum  of  about  fi;i23,'J0:i. 

IV.  LHhoffraphic  Prut  <(f  tike  Wtfr  Depart- 
ment.— This  establishment  was  place*!,  durinr 
the  period  of  its  exiateuce,  under  the  cootnjl 
of  the  Engineer  Department:  the  sum  whiclj 
appears  to  nave  been  expended  in  its  suppntt. 
and  accounted  for  to  the  Treasury  DepartintflL 
thnnigh  the  Engbieer  DepartipgBt,  anooawl 
to  about  $2,057. 

V.  Ifartkweti  EBBmrUre  Hi^ZMMr.— The  en- 
cution  of  the  work  "  fnr  rtrrinL^  up  the 
raent  roonos  of  the  executive  building,  occupied 
by  the  War  Department,**  was  mo  plierd 
under  the  dirrrtion  nf  the  Engineer  I>epa^t 
menu  The  amount  expended  and  accouoted 
f<w  to  the  treasury,  through  said  department, 
apy>ear8  to  have  nnKxintrd  to  alxiut  $3,120. 

1     VI.  Northern  iitmndory  of  tlu  iyiatf  of  tU*"- 
I "^The  operations  in  fulfillment  of  the  prove 
'ions  of  the  Act  of  the  14th  of  .Tuly.  ts*'- 
Jtled,  "An  Act  to  provide  for  the  takiai 
I  oertiUn  obaervaStona  preparaloiy  lo  Ik*  aq«t- 
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ment  of  the  northern  boundary  of  the  State  of 
Ohio,"  were  under  the  general  direction  of  this 
90*j  department.  *The  amount  expended  in 
ihia  service,  and  accounted  for  to  the  treas- 
ury, through  the  Engineer  Department,  ap- 
pears to  have  been  aliout  $3.5,474. 

VII.  Minutrruil  and  Admtntjftratire  Dvties. 
— I^eceiving.  acting  on,  and  causing  to  be  filed 
in  the  archives  of  the  Engineer  Department, 
hII  the  letters  and  other  papers,  not  accounts, 
thereto  referred  or  received  at  said  department. 
Rej^ponding  to  tlie  letters  or  other  communica- 
tions addressed  directly  to  it,  or  referred  to  it 
by  the  Secretary  of  War ;  examining  and  causing 
to  be  flltnl  all  rcttims  of  pro{>ertv  transmitted 
by  the  suliordinate  agents;  examining  the  esti- 
mates, yearly,  quarterly,  and  monthly,  trans- 
mitted by  the  disbursing  agents  of  the  depart- 
ment; making  requisitions  on  the  8t!cretary  of 
War  for  the  funds  to  be  remitted  in  fulfillment 
of  said  estimates  when  approved;  directing  the 
mode  of  applying  and  accounting  for  such  re- 
mittaaces;  keeping  an  account  with  the  Secie- 
tary  for  said  remittances;  examining  the  vouch- 
ers'rendercii  by  said  treasury  disbursingagents 
for  settlement*  through  the  Engineer  Depart- 
ment, and  finally  transmitting  the  said  accounts 
to  the  Auditor  of  the  Treasury  for  settlement, 
constituted  affairs  and  business  committed  to 
the  general  direction,  supervision,  and  manage- 
ment of  the  said  Engineer  Department.  These 
disbursements  appear  to  have  amounted,  during 
the  periotl  siate<l  in  the  interrogjitory,  to  about 
$I».0»9.067.  Making  for  a  portion  of  the  time 
weekly  reports  to  the  Secretary  of  War  of  the 
proceedings  in  said  department,  in  relation  to 
e»ch  letter  or  paper  referred  to  or  written  by 
direction  of  the  War  Department;  causing  all 
letters  and  other  papers  prepared  in  said  dej>art- 
ment  to  be  duly  recorded:  examining  and  ap- 
proving, or  returning  for  correction  or  amend- 
ment, contracts  for  works  or  supplies  required 
for  the  prosecution  or  operations  carried  on 
under  the  8U{K'rintendence  of  the  said  depart- 
ment, and  transmitting  said  contracts  subse- 
quently to  the  second  comptroller  for  file;  ex- 
amining and  reporting  upon  doubtful  or  dis- 
puted t-laims  or  contracts  executed  under  the 
■uperintendencc  of  said  department;  making, 
when  recjuired,  special  reports  on  cases  of 
'^taitn*  referred  to  the  War  Department  by  rea- 
dation  of  either  branch  of  the  National  Legis- 
fauiire.  or  in  replies  to  calls  from  committees, 
or  memfwrs  of  Congress,  or  Secretary  of  War. 
or  on  applications  made  to  the  Secretary  of 
War.  or  directly  to  said  department;  causing 
to  be  recortlcd  the  substance  of  the  letters  and 
oilier  papers  received  at  the  Engineer  Depart- 
ment which  related  to  its  current  business;  and 
making qtiarterfy  reiwrls.  totlie  proix-r  account- 
ing officer  of  the  treasury,  of  such  disbursing 
agents  of  said  department  as  had  rendered  their 
aeoonnis  for  settlement,  and  of  those  who  had 
failwl  in  that  particular,  constituted  affairs  and 
baaineas  committed  to  the  .same  general  direc- 
tion, supervision,  and  management. 

This  witness  alsr)  stated,  that  in  1888  all  the 
worlcx  of  internal  improvement,  with  tlie 
e.\  !i  of   the    Cttmberland  road,  were 

91  "I'lransferred  to  the  topoirraphical  bureau, 
and  furnished  a  list  of  sixty-eight  works  which 
were  thus  transferred. 

The  defendant,  Gratiot,  also  gave  in  evidence 
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a  printed  document  of  Congress,  Mng  docu- 
ment number  six  of  the  House  of  Representa- 
tives, of  the  third  session  of  the  twenty-seventh 
Congress,  which  it  was  agreed  might  be  usetl 
in  all  courts  in  which  this  cause  might  be 
pending,  as  if  spread  upon  thereconl. 

The  defendant,  Gratiot,  further  gave  in  evi- 
dence the  depositions  of  witnesses  and  docu- 
ments, spread  upon  the  record  of  the  former 
case. 

James  C.  Wilson,  n  clerk  in  the  Engineer 
Department.  He  testified  that  Gratiot  \ycT- 
formed  the  services  presented  in  the  twelve 
items  of  the  account. 

John  C.  Spencer,  then  S4'cretarv  of  War, 
who  testified  that  the  Engineer  department 
was  a  bureau  of  the  War  Department,  charged 
with  stich  ministerial  and  administrative  dtities 
as  might  bea-ssigned  to  it  by  the  Secretary  of 
War.  He  also  furnished  certified  copies  of 
the  following  papers,  y\z. : 

1.  A  I^egulation  dated  10th  of  August,  1818. 

2.  A  Itegulaiion  dated  27th  of  July,  1821. 

8.  Letters  from  the  War  Department  to 
Colonel  McRee  and  to  Major  Thayer,  allowing 
them  to  go  to  Europe,  with  extra  pay  and  nitinns. 

4.  The  decision  of  President  Monroe,  allow- 
ing brevet  pay  to  General  Macomb,  the  prede- 
censorof  General  Gratiot. 

5.  An  order  of  the  War  Department,  flxing^ 
the  Engineer  Department  at  the  seal  of  govern- 
ment. 

6.  An  order  from  the  War  Department, 
dated  April  7.  1818.  prescribing  the  duties  of 
the  Engineer  Department,  and  also  one  dated 
on  the  Ist  of  August.  1828.  allowing  double 
rations  to  each  officer  of  the  corps  of  engineers 
charged  with  the  construction  of  a  fortifica- 
tion, or  having  a  separate  command. 

Mr.  Spencer  also  stated  in  his  evidence,  that 
he  had  directed  the  records  and  flies  of  the 
Department  of  War  to  be  searched  for  any 
evidence  of  any  contract,  express  or  implied, 
that  General  Gratiot  was  to  receive  extra  com 
•  pen.Kation  for  the  services  chargeil  by  him,  and 
that  the  proper  officers  reported  that  no  such 
evidence  was  to  be  found  except  what  miuht 
I  be  derived  from  the  papers  furnishwl  above, 
j  which  report  he  (Spencer)  believed  to  be  true, 
I  and  adopted  as  his  answer  to  the  interrogatory. 

William  B.  Lewis,  then  Second  Auduor  of 
I  the  Treasurj'.  who  furnished  copies  of  Gratiot's 
I  accounts,  with  the  accounts  of  other  officers  of 
the  engineer  corps  who  had  received  extra  al- 
j  lowances. 

I  Albion  K.  Parris.  then  Second  Comptroller 
'  of  the  Trciisury.  who  testified  that  the  numlx'r 
of  contracts  transmitted  from  the  Engineer 
Detiart ment  to  the  office  of  the  second  comp- 
troller iMjtween  •July  80, 1828. and  Dec-em- ["92 
l)er  0.  1838,  amounted  to  about  two  thousand 
eight  hundred  and  thirty. 

General  Towson.  paymaster-general  of  the 
army,  who  testitled  fis  to  the  time  when  Gra- 
tiot received  the  pay  of  his  brevet  rank,  and 
when  it  was  stopped. 

Asbury  Dickens,  Secretary  of  the  Senate, 
who  fufnishe<l  a  copy  of  a  rei)ort  made  by 
Gratiot  to  the  Secretary  of  War,  upon  a  claim 
pending  before  the  Senate. 

Many  of  the  witnesses  above  mentioned 
were  cross-questioneti  on  the  part  of  the  United 
States. 
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The  defendant.  Gratiot,  further  gave  in  evi- 
dence the  following  printed  papers,  which,  it 
was  agreed,  might  l)e  used  as  if  spread  upon  the 
record,  viz: 

1.  Congressional  Document  No.  78,  of  the 
2d  session,  23d  Congress. 

2.  lieports  No,  455,  456,  Ist  session, 
23d  Congress. 

3.  Extracts  from  the  Army  Regulations  re- 
vise<i  conformably  to  the  Act  of  24th  April, 
1816.  War  Office,  September,  1816,  pages  96, 
97,  98. 

The  defendant,  Gratiot,  having  here  closed 
his  evidence,  the  counsel  on  the  part  of  the 
Unite<l  States  gave  in  evidence  to  the  iurv — 

1.  The  deposition  of  John  C.  Calhoun, 
formerly  Secretary  of  "War,  who  testified  that 
he  established  what  is  known  as  the  present 
bureau  system  of  the  War  Department,  of 
which  the  Engineer  Department  constituted  a 
part;  and  that  he  had  no  recollection  of  any  in- 
tention or  expectation,  in  establishing  the 
bureau  system,  that  the  chief  of  the  corps  of 
engineers  should  receive  for  his  services,  as 
the  officer  in  charge  of  that  bureau,  any  com- 
pensation over  and  alxive  his  pay  and  emolu- 
ments us  an  officer  of  the  army. 

2.  Colonel  J.  J.  Abert,  colonel  of  the  corps 
of  topogmgraphical  engineers,  who  t<*»tified 
that  he  had  never  receivtnl  or  claimed  any 
extra  compensation  for  official  services  at  one 
of  the  desks  or  bureaux  of  the  War  Depart- 
ment, while  at  the  heatl  of  said  bureau;  that 
he  had  received  extra  compen.sation,  but  was 
not,  during  the  time,  in  the  direction  of  the 
bureau ;  that  in  his  opinion,  any  duties  of  an 
engineer  character,  assigned  b3'  the  regulations 
or  by  direction  of  the  War  Department,  to 
either  corps  of  engineers.  Income  the  proper 
and  legitimate  duties  of  that  corps. 

3.  Thomjis  S.  Jesup,  major-general  by 
brevet,  and  quarter  master-general  of  the  army, 
who  explained  why  the  colonel  of  engineers 
and  other  officers,  stationed  at  the  seat  of  gov 
€rnment,  were  allowed  double  rations,  and 
testified  that  he  considered  the  services  charged 
for  in  Gratiot's  accounts  as  the  legitimate 
and  proper  duties  of  the  chief  engineer. 

4.  John  H.  Eaton,  formerly  Secretary  of 
War,  who  testified  that  he  was  in  office  during 
a  part  of  the  time  mentioned  in  Gratiot's  ac- 

counts,  ♦and  that  no  contract  or  engage- 
ment was  ever  entered  into  by  him  with  General 
Gratiot  as  to  the  services  to  t>e  |>erformed  by 
Gratiot. 

The  evidence  being  closed  on  both  sides,  the 
following  agreement  was  filed: 

Fttfts  ndmitUd  by  jmrtiea. — It  is  admitted  by 
the  parties,  that  the  account  refernxl  lu  in  the 
depositions  of  Colonel  J.  J.  Abert  and  General 
Je^4up  is  the  same  attached  to  the  deposition  of 
Ik'niamin  Fowler. 

The  United  States,  bv  the  district  attorney, 
admitted  that  the  defendant  should  receive 
creilit  for  the  sum  of  i|i5,758.  l)eint:  the  fifth 
item  of  his  account,  to  be  deducted  from  the 
balance  found  due  from  him  to  tliu  United 
States  on  the  treasury  transcripts  given  in  evi 
dence;  and  also  that  the  sum  of  $270,  being 
one  half  of  the  eleventh  item  in  his  account, 
should,  in  like  manner,  be  credited  to  him 
against  the  l)alance  on  said  transcripts. 

The  defendant  withdrew  his  claim  U)r  the 
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fourth,  ninth,  tenth,  twelfth,  and  tbirteeolli. 
and  one  half  of  the  eleventh  items  in  his  ac- 
count, the  same  having  been  allowed  him  in 
fonner  settlements. 

Whereupon  the  court  instructed  tbe  jary. 
on  the  part  of  the  United  States,  as  folbw*: ' 

Imtrurtioii*  gitan. — 1st.    That  the  defend- 
ant is  not  entitled  to  any  commission  on  tbe 
sums  bv  him  turned  over  to  James  M&urice, 
charged  bv  him  on  account  of  Fori  Ciilb^>uii 
and  Fort  Monroe,  and  rejected  by  the  account 
ing  officers  of  the  treasury;  (1)  becauw 
fendant  received  four  dollars  each  day  for  bi« 
attendance  upon  Uie  above  works,  by  a  former 
allowance,  and  hy  the  one  now  ordered: (2)  bp- 
cause  the  only  evidence  is  what  the  transcript 
inlroduce<l  by  the  plaintiff  funiishe*;  and  *utb 
evidence  is  not  sufficient  to  authorize  any  caoi 
mission  to  be  allowed  merely  for  turning  over 
to  an  accounting  officer  the  moneys. 

2d.  Nor  is  the  defendant  entitled  to  aaj 
credit  for  commissions  or  disbursements  on  ac 
count  of  appropriations  for  fortification*  m 
charged  by  him.  Of  this  item,  the  only  eri 
dence  in  the  cause  is  that  furnished  by  the 
transcript  inlrotluced  by  the  United  State*, 
the  principal  evidence  on  which  the  defend 
ant  is  charged,  and  the  e%idence  thereby  fur 
nishp<l  is  not  suflicient  to  authorize  the  jury 
to  allow  the  defendant  the  credit  claimed. 

3d.  Nor  is  the  defendant  entitled  to  com- 
missions for  disbursements  on  acoiunt  of  coo- 
tiugencies  and  repairs  of  forlificaiionf  ■» 
char^fed  by  him,  there  being  no  evidence  ob 
this  Item  of  charge  except  the  above  named 
transcript,  which  evidence  Is  not  sulficieni  to 
authorize  the  jury  to  allow  any  credit  for  tbit 
item. 

4th.  Nor  is  the  defendant  entitled  to  any 
credit  for  commissions  as  charged,  upoo  aoy 
moneys  collected  of  Jacob  Lewis  Jc  Co.  and 
•Samuel  CoojHjr.or  either  of  them ;  because  f*94 
the  above  named  tmnscript  is  the  only  cviariKT 
in  the  cause  to  establish  this  charge  again^  tbe 
United  States,  and  such  evidence  is  not  «xf 
flcient. 

5th.  Nor  is  the  defendant  entitled  to  omd- 
missions  as  charged  by  him  on  account  of  aalea 
of  public  property,  there  being  no  evidence  but 
the  foregoing  transcript  to  establish  tbecbar|T. 
which  evidence  is  not  sufficient. 

In  the  five  cases  alx)ve.  there  is  no  evideoc* 
to  warrant  the  cretlit  clainie<l  in  either  cai*. 

6th.  The  services  of  the  defendant,  while 
chief  engineer,  charged  with  the  duiie»  of  the 
Engineer  Department. in  conducliuir  the  aflAin 
connected  with  the  civil  works  of  imonai  im- 
provfuienl  carried  on  by  the  United  Slate*,  aft 
not  extra  otlicial  services  for  which  he  iaenULkd 
to  credit  in  this  action. 

7th.  There  is  no  evidence  that  tbe  defendaiit 
|Kr formed  an\'  extra  official  »ei  vice  ia  ooa^ 
ducting  the  affairs  connected  with  iIms  tncvlM 
of  the  Act  of  Congress  of  14th  July,  18St 
provide  for  the  taking  of  certain  oLaiuiratioa* 
preparatory  to  the  adjustment  of  tbe 
lx)undar\'  fine  of  the  State  of  Ohio. 

8th.  The  services  alleged  to  have 
formed  by  the  defendant  at  one  of  tb^i 
bureaux  of  the  War  Department,  the 
which  are  s{)ecified  in  an  account  dated 
23,  1841,  and  ap|>ended  to  Beotemi-  Fovler'* 
deposition, taken  March  16,1843.n      h  M^rvr^ 
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vrre  performed  at  the  bureau  of  the  chief  ca- 
gineer.  and  professedly  ill  that  capacity,  they 
were  among  the  duties  aprKTlninin U>  rhi 

office,  aiul  such  as  the  defendaDt  wu3  bound  to 
perform  ta  ehief  oigloeer,  without  being  en- 
titled to  any  extra  compensation  above  his  pay 
nod  emoluments  as  a  brigadier-general  in  the 
may  of  the  United  States.  And  as  to  items 
numbered  from  one  to  twenty-two,  in  the  same 
sixouot.for  examining  and  reporting  on  rarious 
subjects,  lor  whfdi  t&  defenaant  clidms  extra 
officiiil  compensation,  his  evidence,  and  the 
irvidence  of  the  L'uited  States,  show  them  to 
bare  been  examinations  and  reports  on  matters 
appertaining  to  the  office  of  chief  engineer. 
So  are  the  reports  on  their  face,  so  far  as  they 
hive  lH*«-n  given  in  evidence,  nor  is  there  any 
etrideoce  m  any  degree  lo  the  contraiy.  To 
nistafa  eotne  of  them,  no  eridence  whatever  b 
offered;  neither  for  making  those  In  rofjard  to 
whkh  evidence  has  been  offered,  nor  for  such 
is  renrd  lo  whidi  no  evidence  haa  been 
offend,  can  the  defendant  clidm  extra  com- 
pensation. 

BBteptian*.—To  the  giving  of  the  ei^ht  in- 
structions above  set  fortii,  and  to  the  givmg  of 
<-»ch  of  them,  the  defendant,  by  his  counsel, 

esrt-ptfd. 

The  defendant,  by  his  counsel,  then  prayed 
tl.!'  court  to  instruct  the  jury  an  follows; 

1.  That  under  the  first  count  of  the  declara- 
95*]  tion.  the  plaintiff  is  ♦not  entitled  to  recover 
atrshist  the  defendant  for  any  money  received 
by  him  in  any  office  or  crtpacity  other  than 
chief  engineer.  Which  instruction  was  given 
by  the  court. 

Ini^trfiriiautt  refu.vd. — 2.  That  under  the 
second  count  of  Uie  declaration,  (be  olaintiff  is 
not  entitled  to  recover  against  the  defendant  for 
any  money  received  by  him  in  any  office  or 
capacity  not  mentioned  in  the  bill  of  particulars 
of  demandto,fttmiehed  and  filed  hj  the  plaintiff 
under  that  count,  nor  for  any  money  which 
a&y  iiave  been  received  by  the  defendant  at 
any  other  time  than  that  mentioned  in  aidd  bill 
of  particulars,  that  is.  the  year  183^) 

Thia  last  instruction  was  refuseti  by  the 
court,  because  then^  was  no  order  made  b^  the 
court  on  the  plaintiff  to  furnish  a  bill  of  par- 
ticulars, and  on  the  memorandum  furnished 
voluntarily  to  the  defendant's  counsel  the  court 
did  nut  act,  and  might  not  have  acted,  if  re- 
quired to  do  so,  under  the  circumstances,  this 
being  a  matter  of  discretion. 

8.  That  if  the  Jury  iiud,  from  the  evidence, 
diat  tbe  defendant  performed  any  of  the  serv- 
ice*»  for  which  he  has  charced  in  the  last  item 
of  hie  account  under  the  direction  of  the  Prcs- 
td«tt  or  Secretary  of  War,  and  that  ench  cervices 
were  r:.  i'!uT  militnrv  nor  civil  engineerint?,  he 
is  entitled  to  compensation  for  auoi  services  as 
a  set-off  in  this  action.  This  last  instroctlon 
was  refused  by  the  court. 

4.  That  if  the  jury  find,  from  tiie  evide  nce, 
that  the  defendant  perfonned  any  of  the  serv 
ices  in  the  item  of  his  account  appended  to 
Benjamin  Fowler's  deposition  under  the  direc- 
tion of  the  President  or  Secretary  of  War,  and 
ilial  such  .services  were  not  enjoined  by  the 
urmy  regulations,  the  defendant  is  eutill'ed  to 
compensation  for  anch  servicea  as  a  setoff  in 
this  action. 

This  hkBt  instruction  was  refused  by  the 
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court.and  the  refusal  reduced  to  writing  in  the 
following  words: 

•  Thi';  instruction  is  rcftif^'d.  and  the  eighth 
mstructiou,  given  on  the  pari  of  the  United 
States,  is  referred  to  as  embracing  the  whole 
subject  matter.  The  court  is  furthermore  of 
opinion  that  the  President  or  Skcretary  could 
well  refer  to  the  chief  engineer  any  matter  for 
report,  <tc.. which  appertained  to  the  particular 
service  devolving  ou  the  Engineer  Depariment, 
in  cases  where  Congress,  or  either  House,  liy 
hiw  or  resolution.  re(|uircd  information  from 
the  President  on  that  particular  subject,  aside 
from  any  injunction  by  tlie  army  regulations, 
and  therefore  the  instruction  cannot  be  given 
in  the  terms  it  Is  asked." 

T).  Thiit  if  the  jur}' find,  from  the  evidence, 
that  the  defendant,  by  the  direction  of  the  Pr^ 
ident  or  of  tbe  Secretary  of  War.  perfonned 
any  of  tbe  services  charged  for  in  (he  hist  item 
of  his  account,  being  the  said  item  attxichcd  to 
Fbwler*a  deposition,  and  that  the  services  so 
rendered  were  out  of  the  limits  of  his  official 
•duties  as  (thief  engineer.he  is  entitled  to 
compensation  for  such  extra  services,  as  a  set- 
off in  this  action. 

This  last  instruction  was  refused  by  the  court, 
and  the  refusal  was  reduced  to  writing,  in  the 
following  words : 

"The  court  refuses  this  instruction,  because 
the  whole  evidence  in  the  cause,  without  any 
exception,  is  written  evidence,  winch  the  court 
is  called  on  to  construe  and  apply,  and  not  the 
jur)',  and  from  such  evidence  lo  ascertain,  as 
matter  of  law,what  were  the  defendant's  duties 
and  acts;  and  taking  all  the  evidence,  and  con- 
struing it  the  mo.st  favorably  for  the  defendant, 
none  u  adduced  showing,  or  tending  to  ^how, 
the  defenduit  performen  any  service  not  apper- 
fainiiur  t  1  his  station  as  chief  engineer;  ;ind  for 
the  proper  instruction  on  the  item  referred  to. 
the  eighth  instruction  on  part  of  the  United 
States.on  this  item,  is  to  govern  tlie  jury. 

"If  for  no  other  reason,  this  instruction 
would  be  refused,  because  the  said  eighth  in- 
struction concludes  the  w  hole  matter.  There 
Is  no  fact,  therefore,  to  which  this  inslruclion 
could  apply,  and  it  again  refers  the  matters  of 
law  to  the  jury— what  the  chief  engineer's 
official  duties  were— as.Huming  to  witlidraw 
their  decision  from  the  court,  and  out  of  the 
previous  instruction." 

To  all  which  decisions  and  opinions  hf  the 
court  in  giving  the  instructions  ou  the  part  of 
the  United  States,  and  in  refusing  the  instruc- 
tions which  were  prayed  for  bv  the  defendant, 
and  by  the  court  ivfu^nl.  the  defendant,  by  his 
counsel,  excepts,  and  praj's  the  court  to  sign 
and  seal  this  hb  bill  of  exceptions,  and  tut 
the  same  be  made  part  of  the  record,  which  is 
done.  J.  Uatrox.  [l.  8.1 

To  review  these  Instructions  and  Tefusals, 
this  writ  of  error  was  sued  out. 

The  cause  w  as  argued  by  Mr  Jonc*  and  Mr. 
C(*re  for  the  plaintiff  in  error,  and  by  Mr. 
Jf<7*)«,  Attorney-General, for  the  United  States. 
There  was  presented  also,  by  General  Graiiot. 
a  brief  containing  detailed  references  to  such 
of  the  laws,  military-  regulations,  usages  of  tbe 
War  Departmeut,  ice.  as  tended  to  illustrate 
the  two  following  general  heads,  viz. : 

1.  The  history,  progressive  organization, and 
proper  functions,  military  and  civil,  of  the  en> 
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gineer  corps,  and  of  the  chief  or  colonel  of 
engineers. 

a.  The  effect  of  the  brevet  of  brigadier- 
general,  when  it  happens  to  l)e  conferred  on  the 
colonel  of  engineers,  and  whenever  any  of  the 
contingencies  happen  upon  which  he  takes 
place  according  to  his  brevet  commission. 

These  illustrations  were  intended  to  explain 
the  following  propositions: 

1.  That  when  General  Gratiot  was  detached 
from  his  original  station  of  chief  or  colonol  of 
97*]  engineers  at  West  Point,  to  take  "actual 
rank  ana  command  according  to  his  brevet 
commission,  with  the  pay  and  emoluments  of 
a  brigadier-general  in  the  army  of  the  United 
States,  he  was  completely  detached  from  the 
line  of  the  engineers,  and  took  a  distinct  sta- 
tion, rank,  and  command  in  the  line  of  the 
army;  indeed,  that  he  could,  by  no  possibility, 
according  to  existing  laws  and  regulations, 
have  assumed  such  station,  rank,  and  command, 
and  been  allowed  such  pay  and  emoluments, 
as  brigadier-general,  without  relinquishing,  for 
the  time  being,  his  station  and  command  in  the 
line  of  the  engineers,  and  all  the  peculiar  func- 
tions an(^ duties  of  engineer:  in  short,  that  he 
was  as  completely  detached  from  the  engineer 
line  as  if  he  had  been  ordered  (and  he  might 
just  as  re^larly  have  been  ordered)  to  take 
command  m  the  field  of  a  brigade  composed 
of  different  detachment*. 

2.  That  the  pay  and  emoluments  received  by 
him,  whilst  in  such  command,  as  brigadier- 
general,  were  exclusively  appropriated  by  law 
to  his  services  in  that  rank  alone,  and  had  no 
more  connection  with  or  reference  to  any  duties 
or  services  of  engineering,  than  the  like  pay  and 
emoluments  received  by  any  other  officer  of 
the  like  rank  in  the  line  of  the  army. 

3.  That,  even  if  General  Gratiot,  in  his  then 
actual  rank  of  brigadier  general,  had  been  lia- 
ble to  be  officially  calleti  on  to  perform  en- 
gineer duties  or  services,  still  the  particular 
services  performed  by  him,  and  for  which  he 
claimed  distinct  compensation,  as  for  extra 
official  services,  did  not,  in  fact,  appertain  to 
the  line,  business,  or  science  of  engmeering,  in 
any  of  its  branches. 

4.  That,  even  if  those  services  had  been 
(and,  in  fact,  they  were  not)  within  the  sphere 
of  any  branch  of  civil  engineering,  in  which 
any  act  of  Congress  had  autljorized  the  employ- 
ment of  the  engineer  corps,  still  there  was  no 
provision  in  the  law  to  prohibit  extra  compen- 
sation (over  and  above  the  stated  and  official 
pay  and  emoluments)  to  the  officers  of  the  en- 
gineer corps  so  employed;  and  their  title  (as 
by  an  implied  contract)  to  such  compensation 
has  been  acknowledged  and  established  by  a 
numerous  train  of  precedents  and  long  usage. 

a.  But  it  is  thought  quite  clear,  that  whnst 
stationed  at  the  seat  of  government,  in  the 
actual  rank  and  command  of  bri^dier-general, 
according  to  his  brevet  commission,  ne  was 
not  liable  to  be  called  on,  tx  ojffitio,  for  the  per- 
formance of  any  of  the  peculiar  duties  or  serv- 
ices of  an  engineer,  whether  military  or  civil. 

\fr.  Jones,  for  the  plaintiff  in  error,  con- 
tended that  the  instructions  given  by  the  court 
below  were  erroneous,  because  ih<  y  undertook 
to  judge  of  a  fact  which  was  proper  for  the 
jury.  The  circumstance  that  the  evidence  was 
reduced  to  writing  made  no  difference,  and  did 
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not  authorize  the  transfer  of  the  question  from 
the  jury  to  the  court.  All  endence  taken 
under  a  commission  is  written,  and  yet  eoes,  of 
course,  to  the  jury.  Usage  is  a  fact.  *and  [•98 
the  determination  of  it  cannot  be  witburain) 
from  that  tribunal  which  is  the  exclusive  jndge 
of  facts. 

The  claim  of  General  Gratiot  was  for  ierr- 
ices  iHjyond  the  line  of  his  official  duty.  It  L< 
no  new  principal  on  his  part.  If  his  timf  and 
labor  have  been  tasked  beyond  his  office,  ht-  it 
entitled  to  compensation.  This  question  ba* 
been  frequently  examined  by  this  court,  whicli 
has  decided  that  there  is  no  necessity  for  an 
express  contract  to  establish  such  a  claim.  A.n 
implie<l  contract  is  sufficient.  The  set-off  i» 
claimed  under  the  Act  of  1794.  (1  LiU.  & 
Brown's  ed.,  366.)  The  claim  need  not  he  a 
legal  one;  if  it  is  an  equitable  one.  it  is  suffi 
cient.  The  cases  which  illustrate  this  are 
Uhittd  Staffs  V.  MncdanUl  (7  Peters,  1);  VniUd 
Statfn  V.  Itipley  (7  Peters,  18);  United  8taU*  t . 
FiUebrottn  (7  Peters,  28). 

The  last  mentioned  case  was  analogooa  to 
this  in  some  respects.  Fillebrown  wa*  a  ckrk 
with  a  fixed  salary,  and  was  moreover  cm- 
ployed  by  a  board  to  take  charge  of  their  books, 
at  an  additional  salary  of  $250  per  annum.  K 
part  of  his  set  off  was  for  services  prior  to  hi* 
appointment  by  the  board,  and  this  raised  th« 
Question  whether  an  emptied  contract  wa*  mi 
ncient.  This  case  of  Fillebrown  to  undrratood 
to  establish  the  tivt-  following  propodtiooa. 
viz. : 

1.  That  an  equitable  claim  for  an 
tained  balimce,  to  be  fixed  by  the  jury, 
mltted. 

That  it  was  competent  to  show,  by  parol  fv- 

idence,  what  were  the  extra  services  bejrood 
the  line  of  official  duty,  and  that  the  vholv 
question,  whether  or  not  such  services  were 
extra,  was  a  fact  for  the  jury,  to  be  establiilH.'d 
by  parol  evidence. 

3.  That  parol  evidence  was  admissible  to 
show  the  measure  of  compensation  for  extra 
services  in  all  officers  of  the  government 

4.  That  the  boanl  hjid  authority  to  empio? 
a  person  who  rendered  the  services  chargwi 
for,  and  that  the  law  will  imply  a  promise  tt 
pay  for  them 

5.  That  the  S^  crelar}'  of  the  Navy  could  w* 
disallowand  annul  the  ri^ht  to  compensatyi 

Mr.  Jonet  then  explaine<l  the  account  mi 
General  Gratiot,  as  set  forth  in  the  preccdis^ 
statement. 

The  situation  of  General  Gratiot  may  becoi 
sidered  in  three  points  of  view 

1.  As  tnillitary  engineer,  being  lieuteoari 
colonel  from  1821. 

2.  As  chief  engineer,  being  full  coknel 

8.  As  a  brigadier  general  in  the  army  of  m 
United  States.    When  he  was  detached  fn* 
the  proper  headquarters  of  the  corps,  at  Wc< 
Point,  he  took  rank  as  brigadier- general  in  tl 
line  of  the  army. 

1.  A^  niilitarv  engineer. 

The  laws  of  Mav  9.  1794  (I  Litl.  ft  Bra«B> 
c<l.,  866).  July  16,  'l798  (1  Ibid,,  WAY 
8.    1799   (im.,   749),   >laroh  16.  1801 
*lhid.,  132).  show  that  the  corpn  of 
engineers  was  entirely  a  militarr  corpa,  acu 
bound  to  do  no  other  spedes  of  duty. 

The  63d  article  of  the  Rules  and  Ankkiif| 
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War.  t«tabH(»hed  by  the  Act  of  April  10,  1806 
<3  L.  &  B.'s  ed. ,  359),  is  as  follows: 

•  Art.  63.  The  functions  of  the  endneers 
being  geaemlly  contined  to  the  most  elevated 
tanch  of  military'  science,  they  are  not  to  as- 
$ame  aor  are  they  subject  to  be  ordered  on  any 
duty  beyond  the  line  of  their  immediate  pro 
iimon,  except  by  the  special  order  of  the 
Preiideat  oi  the  United  States;  but  they  are 
10  reoBive  every  milk  of  TeqMCt  to  which  their 
rank  in  the  amy  mi^  entitle  them  tespect 
iteiy." 

And  this  aitide  is  quoted  in  the  general  reg- 
ulstiane  for  the  army  Issued  in  18lo,  1881  and 

1*J5. 

In  the  legnlatioiui  of  1885,  there  is  tlie  fol- 
lowing paragraph : 

Par.  888.  "  The  duties  of  the  Engineer  De- 
partment comprise  reoonnoitering  and  survey- 
11)4  for  militnry  purposes  and  for  internal 
uuprovemenb*,  together  with  the  collection  and 
preservation  of  topographical  and  geographical 
memoirs  and  drawings  referring  to  those  ob- 
jects: the  selection  of  sites;  the  formation  of 
plans  and  estimates;  the  construction,  repair, 
sad  inH>ectioQ  of  fortifications;  and  the  dis- 
barsonent  of  the  sums  appropriated  for  the 
fii'fillment  of  those  objects,  sevi-rally,  compris 
iag  those  of  the  Military  Acaden»^;  also  the 
n^erintendenoe  of  the  execution  of  the  acts  of 
Cnngi-f<;.q  in  ri  ];ition  to  iuterinl  improvements. 
hj  roads,  canals,  the  oavi^tion  of  rivers,  and 
the  repairs  and  improvements  connected  with 
theharborsof  the  Lnitpd  State?!,  or  f^r  orttrance 
iom  the  s^me,  which  may  be  uuthoh/^  by 
u  is  of  Congrnw.  with  the  execution  of  which 
ihf  War  Department  may  be  charged." 

What  right  had  the  Secretary  of  War  to 
change  the  destination  of  the  corps,  and  divert 
it  from  the  duties  which  the  law  liad  prsBcribed 
as  legitimate? 

But,  at  all  events,  this  regulation  does  not 
require  their  attention  to  be  bestowed  upon  any 
other  works  than  those  "with  which  the  War 
Department  may  be  charged."  \.\fr.  JomH 
here  referred  to  such  acts  of  Congress  as 
diarged  the  execution  of  certain  specific  works 
upon  the  War  Depnrtmrrit.] 

%.  As  chief  enipueer,  being  full  colonel, 
the  provfsionB  of  other  enactments,  but 
particsilarlv  in  those  of  the  last  branch  of  the 
27ih  section  uf  the  Act  of  1802,  kst  of  the  ar- 
ticle of  war,  and  the  general  regulations  of  Uie 
President  under  them,  the  officer  of  the  corps  of 
engineers  is  subiect  to  be  ordered  upon  other 
datiea,  which,  although  not  lodged  in  his  office 
or  line  of  profe.s.sion,  are  neverthele.ss,  like 
those  named  above,  guvemcd  by  the  rules  and 
articles  of  war.  They  are  rtaff  'services  gener- 
ally, and  which  by  law  are  designated,  when 
performed  by  a  detached  officer,  as  extra  offl- 
ci.il.  and  always  compensated  la  addition  to 
line  pay  and  emoluments, 
loo*]  *Mr.  Jtme$  then  refined  to  several 
actsof  Congress,  to  show  that  where  officers  were 
detached  for  staff  duty,  they  were  paid  in  addi- 
tfcML  Bat  the  fiMt  that  General  Gratiot  per- 
'  rm  <!  ^tafT  duties  is  admitted  fay  the  United 
Mates  iu  the  account. 

t.  AsfthriKadicr-gencral  in  tlie  army. 

•"Tlie  chief  of  the  corps  of  engineers  shall 
be  statioued  at  the  seat  of  ffovernment.  and 
ihaO  direct  and  r^olate  the  duties  of  the  corps 


of  engineers,  and  those  also  of  .such  of  the  topo- 
graphical engineers  as  may  be  attached  to  the 
Engineer  Department,  ai?d  «hall  also  be  the 
inspector  of  the  Military  Academy,  and  be 
charged  with  its  correspondence. General 
Reirtilalions  of  1831,  p.  1«5,  par.  1;  or  of  1898^ 
p.  1«7.  par.  887. 

It  is  clear  that  this  order  or  executive  regula- 
tion detaches  the  colonel  of  the  corps  oten* 
gineers  from  the  permanent  headquarters  of  his 
Cf  rp-i.  und  places  him  in  position  to  command 
"  detachments  composed  of  different  corps," 
viz.: 

1.  Cor]i«  of  rnuinrfTs  at  headquarters. 

2.  Oflicers  ot  the  corps  of  engineers  on  de- 
tached  service. 

8.  Topograph ir  a]  engineen  attadwd  to  the 
Engineer  Department. 

4.  Cadets  of  artillery,  cavalry,  riflemen,  or 
infantry,  attached  to  the  Military  Academy  bv 
the  3d  s«'ction  of  the  Act  of  April  29,  1812, 
"  making  further  provision  for  the  corpsof  en* 
gineers"  (8  Story,  1241.  ch.  72);  and 

5.  Post  of  West  Point. 

Mr.  Jones  then  went  on  to  show  that  by  the 
dlst  article  of  the  General  Regulations  of  1816, 
and  the  acts  of  1812  and  1818,  General  Gratiot 
was  entitled  to  the  nay  ;uid  emoluments  of  a 
brigadier-general  in  the  army,  as  claimed  in  ids 
aooonnt 

V   Miuein,  AttoiMy-Genefal,  fw  the  United 

States; 

The  history  of  the  case  is  this: 

On  the  2(1  of  .March.  1819,  the  plaintiff  in 
error,  then  an  officer  of  engineers  in  the  army 
of  the  United  States,  was  ordered  to  Old  Point 
CoTnfort  to  take  charge  of  tlip  worlcs  there 
building  at  the  two  fortiticaiions.  Fortress 
Monroe  and  Fort  Calhoun. 

On  the  8th  of  Xovember.  1821,  the  disbnr^ 
ing  agent  then  at  the  post  was  removed,  and 
the  plaintiff  was  directed  to  take  upon  himself 
the  disbursements  of  the  public  money,  agree- 
ably to  the  regulations  for  the  government  of 
the  Engineer  Dejmrtment;  which  he  did. 

On  the  1st  of  August,  1828.  he  became  chief 
engineer,  and  removed  to  Washington,  bntoon- 
tinuwl  in  charge  till  the  30th  of  SepteralK'r, 
In  his  final  account  there  rendered,  the 
entire  amount  of  his  claims  which  were  dia* 
allowed  wii.'i,  for  a  Moood  per  diem  and  other 
items,  $8,i»M.91. 

On  the  S8th  of  March.  1888^  the  plaintiff 
presented  a  new  account  **  a.s  agf  Tit  fr>r  fortifi- 
cations at  forts  Monroe  and  CHilioua."  In 
*Uiis  he  durged  a  commission  of  one  [*101 
X^T  cent,  from  November,  182L,  to  September, 

1H29. 

On  the  30th  of  June.  1834.  Congress  made  an 
appropriation  for  a  "Fort  at  Grand  Terre." 
The  whole  amount  appropriated  was  drawn 
from  the  treasury  by  General  Gratiot,  as  chief 
engineer,  in  November  and  December,  1889. 
On  the  fSXh  of  October.  1836,  he  rei^dd  into  the 
trrasiiry  000  thereof,  and  retained  135.000, 
in  adUitiuu  to  a  balance  of  |8,tt58.9l  charged 
against  him  for  disboreemenla  at  Old  Point 
Comfort,  previomly  to  the  80tb  of  September. 
18'^.  1 

On  the  tstof  April,  1896,  the  pay  and  allow- 
ances of  General  Gratiot  were  stopped,  and  the 
amount  directed  to  be  appropriated  to  the  ex- 
tinguishment of  his  debt 
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On  the  15th  of  December.  1838,  his  accounts 
vere  again  adiusted,  and  credits  allowed  him 
which  reducca  the  balance  against  him  to 
il29.292.18. 

As  an  offset  to  this  balance,  General  Gratiot, 
on  the  11th  of  January  1889,  presented  a  new 
account  at  the  treasury,  in  which  he  renewed 
his  claim  for  a  double  per  diem,  and  added  a 
claim  for  a  commission  of  2^  per  cent,  on  dis- 
bursements made  by  him  of '*  contingencies 
for  fortifications."  And  also  a  claim  of  $37,- 
262.44  as  compensation  for  extra  services  in 
conducting  works  of  civil  engineering,  from 
his  appointment  in  1828  to  his  dismissal  in  1838. 

In  February.  1889.  a  suit  was  brought  again.st 
him  by  the  United  States,  in  the  Circuit  Court 
of  Missouri.  It  was  tried  in  April.  1840.  and 
judgment  rendered  in  favor  of  the  United  States 
for  $31,056.33. 

On  a  writ  of  error,  this  court,  at  January 
Term,  1841.  received  that  decision,  and.  decid- 
ing several  important  principles  in  regard  to 
the  items  of  the  set-oflf.  reversed  the  judgment, 
on  the  ground  that  the  defendant's  evidence 
was  excluded 

At  April  term  of  the  Circuit  Court  of  Missis- 
sippi, the  cause  was  again  tried,  and  the  dis- 
trict attorney  admitted  the  credits  which  are 
specified  in  the  statements,  and  the  defendant 
exhibited  a  new  claim  of  set-off.  The  several 
items  are  enumerated  from  1  to  15.  Numbers 
4,  9.  10.  12,  and  13  were  admitted  or  with- 
drawn, and  the  others  were  iusi.sted.  Numbers 
1.  2,  8,  6,  7,  and  8  arise  out  of  transactions  an- 
terior to  the  plaintiff's  becoming  chief  engineer. 
No.  14  is  substantially  the  same  charge  for 
extra  official  service  which  was  passed  on  by 
this  court,  15  Peters,  as  No.  3,  p.  376. 

No.  15  is  a  new  demand,  claiming  $87,127.- 
42  for  extra  otflcial  services  in  the  daily  and 
current  business  of  the  chief  engineer  in  his  in- 
tercourse with  the  War  Department,  and  as- 
serts the  principle,  that  the  regulation  of  1821, 
requiring  the  chief  engineer  to  perform  his 
functions  at  Washington,  detached  him  from 
his  regular  duty,  and  made  all  his  office  busi- 
102*]  ness  extraordinary  service,  for  *which 
he  demands  extra  compensation.  The  details 
of  this  item  are  very  minute,  and  the  principle 
on  which  the  charge  is  ascertained  does  not 
appear;  if  allowed,  it  would  have  more  than 
liquidated  the  balance  in  favor  of  the  govern- 
ment. 

In  the  opinion  of  the  court  in  the  case  in  15 
Peters,  878,  it  was  deemed  rii:ht,  for  the  pur- 
pose of  bringing  this  protraticil  controversy 
within  narrower  limits,  upon  the  new  trial  in 
the  Circuit  Court,  to  state  some  of  the  views 
entertained  by  the  court  upon  points  which  had 
been  argued  as  fullv  as  if  the  evidence  had 
been  admitted.  And  it  wms  held,  that  by  the 
regu]ation.s  the  plaintiff  in  error  was  not  en- 
titled to  a  commission  on  disbursements,  but 
the  per  diem  was  in  full  of  all  extra  compen- 
sation. 

That  as  to  a  charge  for  disbursements  of  con- 
tingencies of  fortifications,  he  was  at  liberty  to 
show  it  by  evidence. 

That  as  to  his  charge  of  $37,262.46  for  extra 
services  in  conducting  Uie  affairs  of  the  civil 
works  of  internal  improvement  of  the  govern- 
ment, upon  its  face,  this  item  has  no  foundation 
in  law,  and  therefore  thai  the  evidence  which 
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was  offered  in  support  of  it.  if  admitted,  would 
not  have  maintained  it,  and  the  ground  of  this 
opinion  was,  that  the  .services  alleued  to  be  per- 
formed were  the  ordinary  special  duties  apper- 
taining to  the  office  of  chief  engineer,  on  a  ^^ 
view  of  the  laws  and  regulations,  &c. 

On  the  new  trial,  it  appeared  that,  iD.«iead  of 
contracting,  the  subjects  of  inquiry  were  en- 
larged. 

But  it  is  submitted,  that  the  principles  in- 
volved are  few  and  simple.and  had  been  decided 
by  this  court. 

The  court  on  the  trial  gave  the  eight  instruc- 
tion asked  by  the  counsel  of  the  United  Sutefi, 
and  overruled  the  third,  fourth,  and  fifth  in- 
structions moved  bv  the  counsel  of  the  plaintiff 
in  error.  And  this  opinion  of  the  court  in- 
volves the  important  inquiry  on  which  the  CMe 
turns. 

The  court  instructed  the  jury,  that  there  wm 
no  sufficient  evidence  to  justify  them  in  giving 
the  defendant  the  credits  claimed. 

The  inquir}'  was,  what  were  the  lawful  duties 
of  an  officer  holding  his  commission  and  receiv- 
ing a  sala^  for  his  services  from  the  Uniunl 
States.  Was  this  a  question  for  the  court  or 
the  jury? 

It  is  submitted,  that  it  was  peculiarlv  a  qoe^ 
tion  for  the  decision  of  the  court.  It  cannot 
be  determined  what  was  extra  official,  wiihoot 
previously  determining  what  is  the  oflicial 
duty.  And  this  is  necessarily  a  question  of  law 

It  is  in  Jhe  nature  of  a  quo  tr^irrahto,  ia 
which  the  question  of  the  sufficiency  of  legtl 
authority  is  always  decided  by  the  court. 

In  the  case  of  Knidall  v.  Stokes  (3  How.,  87<. 
it  was  held  that  a  motion  to  charge  on  the 
proofs  was  equivalent  to  a  demurrer  to  the  en 
dence,  and  such  is  the  practice  in  Misawurl 

In  Toland  v.  Sprague  (12  Peters.  300)  it  wm 
held  that  where  *the  evidence  wa.1  in  [*103 
writing  it  was  not  error  for  the  court  to  change 
the  jury  as  to  its  effect.   And  the  court  cletriy 
recognized  the  same  principle  in  the  cam  of 
Gratiot  v.  United  Statr*  (15  Peters.  376>.  Tbf 
learned  judge  who  delivered  the  opinion  of  ihr 
court  .says:  "The  court  are  of  opinion  that 
upon  its  face  this  item  has  no  just  foundailM 
in  law,  and  therefore  that  the  evidence  whick 
was  offered  in  support  of  it,  if  admitted.  w»  . 
not  have  maintained  it.    The  ground  of  ! 
opinion  is.  that  upon  a  review  o?  the  lawn  .; 
regulations  of  the  government  applicable  U 
subject,  it  is  apparent  that  the  services  ibe:< 
alleged  to  be  perfonnt-il  were  the  oniiiiar>' 
special  duties  appertaining  to  the  office  of  cbkf 
engineer;  and  such  as  the  defendant  wm' 
to  perform  as  chief  engineer,  without  ar- 
comiK-nsation  over  and  above  his  salaiy 
emoluments  as  a  brigadier-general  of  the* 
of  the  Unite<l  States,  on  account  of  aock  tan 
ices.    In  this  view  of  the  matter,  tha  dNsi: 
Court  acted  correctly  in  rejecting  tte  evMaor 
applicable  to  this  item." 

Thus  having  the  sanction  of  this  cooft,  Ifcr 
Circuit  Court  was  authorized,  on  the  mob^I 
trial,  in  charging  the  jury  that  the  wrtttMCvi 
dence  adduced  was  not  sufflrient  to  uuialBi'i 
the  items  of  his  account  of  off  • ' 

Since  the  former  lie«rlng  ol  ihu  c»um  bci 
the  case  of  The  United  Smt€$  r. 
been  heard  and  decided.    It  Is 
Peters,  291,  302.  and  the  court 
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bj  the  regulation  of  March,  18,  1885,  no  extra 
competiMiUon  eoald  be  allowed  to  an  ofllcer  of 

the  rtnny  from  the  3rt  of  >Iarch  of  that  your. 
Credit  was  disallowed  to  Captain  Kliason  under 
dreanwtaneei  limflar  to  tiio«e  of  the  ptainlUr 

in  error,  and  his  must  share  the  snnio  fate.  As- 
suming, then,  as  I  have  endeavored  to  prove, 
that  the  Oircnit  Court  did  not  err  in  instruct- 

inir  the  jury  on  the  snfflricnry  of  the  evidence, 
did  the  court  err  a»  to  it^^  opinion  of  its  legal 


1.  As  to  the  first  item  of  two  and  n  lialf  ixt 
rent,  commissions,  for  safe  keeping  of  and 
rHipooaibility  for  |19,!K)0,  from  the  27th  of 
Autjiist  to  7lh  of  September,  1821,  and  for 
$26,500,  from  27th  of  August  to  20th  of  Sep- 
tonber.  There  is  no  proof  touching  this  item, 
except  the  treasury  transcrij)t.  Colonel  Gra- 
tiot wa«  the  cominamliug  otlicer  in  charge  of 
the  works  at  Old  Point  Comfort.  Major  Mau- 
rice was  the  contractor.  These  funds  were  re- 
mitted to  Colonel  Gratiot,  and  by  him  paid 
over  to  the  contractor.  There  is  no  law,  and 
there  is  no  proof  of  usage,  to  sustain  the 
charge.  If  he  had  been  subjected  to  the 
rmuble  of  dlsbunting  it,  as  ageiil»  lie  was  en- 
titled to  oo  commission. 

9.  For  diibarsing  contingents,  from  Wth  of 
May.  1»<22,  to30lh  of  September.  1829,  .te.. 
there  is  no  additional  proof,  and  he  has  been 
sBoweda  credit  of  four  dollarB  per  diem,whidi 
U  exclusive  of  all  extra  compensation  for  dto- 
banement. 

8.  Same  answer. 
104r*l    *6.  For  collectionsof  mooegrmadeof 
Jacob  Lewis  &  Co.,  «&c. 

7.  For  eoHeedons  of  money  made  of  Samuel 
Cc>oper. 

These  were  moneys  of  the  United  States  paid 
lathe  disbursing  agent,  and  carried  into  his 

accounts  for  disoursement.  He  wa.s  no  more 
entitled  to  commission  on  these  receipts  than 
w  remittances  to  him  from  tlie  treasuij.  (Old 
printed  record,  p.  14.) 

8l  Major  Whiting,  under  orders,  sold  pub- 
is prapertj  and  paid  proceeds  to  tiie  dbbursing 
ag«nt,  who  carried  them  into  aooount  to  lus 
debit.    The  same  reason  applies. 

These  claims  have  been  presented  for  the 
fir*t  time  since  this  court  decided  that  the 

Elainiill  was  not  entitled  to  conmiission  on  dis- 
uraements.with  the  exception  of  a  part  of  that 
for  commisiiiions  on  contingencies.  On  the 
former  trial,  that  charge  was  $886,  now  it  is 
18.871.43. 

14.  This  item  is  substantially  the  third  item 
on  which  this  court,  at  the  former  hearing. 
l»j!)(i;e<I  so  emphatic  an  opinion.  In  amount  It 
is  flomewhat  larger;  but  whatever  diange  has 
flsade  in  tne  words,  tiie  principle  n  the 

services  in  conducting  the  aflairs  con- 
with  tlie  eiril  worlES  of  internal  im- 

and  in  condurtinjf  the  affaits  con- 
I  villi  the  execution  of  the  Act  of  Con- 
iflflSM,  for taldng  olMenrations,  Ac,  he 

'laims  comp<  n8ation  over  and  above  the  pay 
and  emoluments  of  a  brigadier-general,  at  the 
of  88,600  per  annimi. 

The  lepnl  duties  of  tlie  engineer  corps  were 


jB^jEnHy  discussed  on  the  former  hearing  that  I 
MMlMUng  to 
!n  recdpitnlMfalg 


Uing  to  oocnpy  tlie  ttme  of  tiie  oourt 


I  By  no  act  of  Congress  have  these  duties 
been  defined.   In  the  Act  of  17M  (1 L.  A  fi/a 

e<l.,  86fi).  no  .specific  dtities  are  assigiwd,  Init 
I  places  it  generally  under  the  orders  of  the  Pros- 
Ident.  ay  the  Act  of  180S.  it  was  reK)rcan- 

'  ized,  "to  do  such  service  as  the  President 
shall  direct."  This  general  power  has  never 
been  superseded.  £very  successive  Act  of 
Congress  and  of  the  executive,  and.  T  may 
add,  the  silence  of  the  plaintiff  in  error  for  a 
long  period  tint  lie  was  in  office,  show  that 
there  was  never  any  just  foundatif>n  for  any 
such  implied  contract  as  must  exist  to  sustain 
the  charge. 

The  colonel  of  engineers  was  bound  to  per- 
form any  military  or  other  duty,  not  incompat- 
ible with  the  character  of  an  officer  and 
gentleman,  that  the  service  may  require,  and 
the  President  direct. 

The  reeulation«<  of  1881  and  of  1825  (see' 
15  Peters.  373.  874)  require  the  chief  of  the 
corps  of  engineers  to  be  stationed  at  Washing- 
ton, and  charges  him  with  the  superintendence 
of  the  corps  of  engineers,  to  which  the  topo- 
graphical engineers  is  attached,  and  makes 
hi.s  duties  comprise  reconnoitering  and  survey- 
ing, for  militarr  purpoeee  and  for  internal  ira- 
provement,  with    rormation  of  plans  and 
estimates  in  detail  for  fortifications,  &c. ;  also 
1  the  superintendence  *of  the  execution  [*i05 
of  acts  of  Congress  in  relation  to  internal  im- 
1  provements.  by  roads,  canals,  the  nnviixalion 
I  of  rivers,  and  the  repairs  and  improvements 
connected  with  the  harliors  of  the  United 
Sinles,  with  which  the  War  Department  may 
1  be  charged  by  Congress.    And  in  the  case  of 
I  The  UnlUd  Statai  ▼.  JSUtutm  (18  Feters,  809). 
the  court  hold  this  lanLinaLre:    "The  Secretary 
of  War  is  the  regular  constitutional  organ  for 
the  administration  of  the  military  establishment 
of  the  nation;  and  rules  and  orders  publicly 
promulged  throiigli  him  must  be  received  as 
the  acts  of  th«  executive,  and  as  such  be  bind- 
ing on  all  within  the  sphere  of  his  legal  and 
.constitutional  authority."     "Such  regulations 
I  cannot  be  questioned  or  defied,  because  they 
;  may  bethought  unwise  or  mistaken."  To  main- 
tain his  offset,  the  plaintiff  must  establish  a 
I  contract,  express  or  implied,  and  the  daily  ea> 
tablished  current  business  of  hi.s  ofiilce,  per- 
;  formed  without  any  claim  for  extra  com{)etm- 
i  tion  by  his  pnxlecessor,   himself,  and  his 
j  successor,  for  more  than  twenty  years,  it  Is 
now  argued  was  extra  official,  an<)  that  the  law 
implies  a  contract  to  pay  an  wctra  compensa* 
;  tion. 

\  The  plaintiff  has  taken  many  depositions. 
They  certainly  cHtablish  no  usage  in  the  En- 
gineer Department,  nor  in  any  of  the  bureaux, 
as  they  are  called,  establtehed  in  the  War  De- 
partment fnr  a  more  regular  and  systematic 
I  despatch  of  business. .  The  President  had  the 
I  antnority  to  require  the  eerflces  of  the  chief 
engineer  at  any  place,  and  the  regulation  of 
l&il  stationed  hiu  at  Washington.  The  nat- 
ure of  his  duties  of  superintendence,  and  of 
preparing  plans  and  estimates,  in  suhordlnar 
tion  to  the  Secretary  of  War,  necessarily  de> 
Tolved  on  him  those  duties,  for  which,  in  iiia 
fifteenth  item,  he  has  now,  for  the  first  time, 
asserted  a  claim  to  the  amount  of  !j;37, 127.42. 
The  Items  will  speak  for  themselves.  On  what 
principle  the  oliarge  is  made,  I  am  unable  to 
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comprehend.    The  po8!tion  Is  token,  that 

■whi'n  lu>  L-ntiTiil  on  the.  duties  of  the  Engineer 
Department,  at  Wu^hin^on,  he  receiv^  the 
pay  of  brigadier  generoT,  be  eeaaed  to  act  as 
colonel  ofenginecrH,  and  was  acting  only  as  a 
brigadier-Kcneral  of  the  army  of  the  United 
States.   He  held  the  brevet  rank  of  brfgadier 

fcnernl.  Mr  Monnx"  lm»l  nllowfd  to  General 
lacomb,  while  performing  the  duties  uf  chief 
eniirineer,  the  pay  and  emMuments  of  his  brig- 
adier's commifsion.  The  reasonafor  that  order 
are  not  very  favorable  to  the  position  now 
taken.   (See  record.) 

The  Itrt'vet  pay  was  allowed  because  he  was 
performing  the  duties  of  the  colonel  of  engin- 
eers; whenever  he  cased  to  perform  those  du- 
ties, his  brevet  pay  ceased  with  it.  In  reference 
to  the  instances  of  extra  pay  allowed,  without 
cxaniiniuir  them  in  dctiiil,  I  will  remark — 

1.  That  the  Preaident  iiad  a  discretion,  by 
the  Act  of         ,  to  Increase  rations. 

2.  That  neither  tlie  rei^ulntion  of  1835.  nor 
106*J  the  hiw  of  18»o  *or  of  Ifm.  forbid  ex- 
tra allowances,  where  an  appropriation  was 
made  by  Congress  for  the  object.  (Bee  the 
opinion  of  Mr.  Grundy  in  1839.) 

8.  That  for  duties  taking  the  offlcer  from 
his  regular  place  of  duty,  suhje<'ting  him  to 
increased  expeube,  ullowuuees  have  been  made, 
hy  eipress  assurance  at  the  time.  (See  R^nla- 
tfonsof  1818.  p  67,  liecord.) 

That  abuses  liuve  existed  is  well  known;  they 
form  no  basis  on  wUcbtlw  court  will  imply  an 
undertaking  to  pay  an  extra  compensation. 
These  abuses  produced  the  proviso  oi  1835.the 
Act  of  1H;^8,  and  the  stringeut  and  conclusive 
Act  of  1843.  None  of  the  cases  which  have 
been  decided  by  this  court  conflict  with  the 
positions  I  have  taken,  In  ^fiinlanid  v.  Tfu 
UoiUed  Statu,  and  in  J'Wehratcn  v.  The  Unikd 
SMe»,  there  were  ex  precis  agreements  made  by 
the  Secretary  of  ihe  Navy  to  pay  for  services 
out  of  the  range  of  their  regular  official  duties. 
In  RipUv  ▼.  Ths  United  8late$,  the  servloes 
njusi  be  without  the  range  of  olflrial  duties. 
Anil  I  may,  with  some  contidence,  insist,  that 
the  court  will  not  be  inclined  to  relieve  the 
plaint  iff  in  error  from  the  burden  which  the 
law  throws  on  him.  His  claim  cannot  be  re- 
garded with  favor.  Congress  appropriated 
money  for  an  important  national  work.  It 
went  into  his  hands  as  a  public  officer, 
charged  with  its  applicalkm  to  that  object.  He 
diverted  it  to  his  own  uses,  on  a  claim  which 
was  disallowed  at  the  treasury.  Indulgence  to 
such  a  course  of  conduct  may  defeat  military 
or  naval  operations  of  the  utmost  uuportance 
to  the  country. 

Mr.  Core,  for  the  plaintiff  In  error.  In  reply 

and  conclusion: 
The  case  ought  to  be  considered  as  if  an 

action  had  l)ecn  brought  by  General  Gratiot 
for  a  aelllemenl  of  accounts.  The  history  of 
the  case  given  by  the  Attomey-Oeneral  might 
b<'  correct,  but  it  wuh  not  in  the  record,  and  he 
had  forgotten  to  state  a  fact  in  it,  which  was. 
that  when  General  Gratiot  was  dismissed,  there 
was  no  ascertained  balance  agjiin.st  him.  His 
account  had  been  for  five  years  Ix-'fore  the 
pmper  accounting  ofbcers  of  the  government, 
and  was  then  unsettled,  lie  a^ked  that  a  bal- 
ance might  be  struck,  but  was  refused.  It 
seemed  as  if  in  liis  case  tlw  old  practice  had  been 


renewed,  namely,  cattwat  audit  que.  Gratiot 
was  required  to  pay  a  Targe  siim  by  s  certain 
day,  and,  not  doing  so,  the  iiarsh  measure  of 
dlsmisaal  was  resorted  to.   Already  $20,000  of 
the  claim  against  him  has  been  extiniruifhed. 
and  we  hope  that  more  will  be  by  the  event  of 
this  suit  The  Attomey»QcnenJ  has  uprMuileJ 
the  danger  of  large  sums  being  drawn  from 
the  treasury,  but  we  ask  for  the  establisbmeot 
of  no  new  principle.    All  tliat  we  daim  ii  the 
impartial  application  of  the  same  rule  which 
has  been  extended  to  others.    And  if  the  ap- 
prehended danger  did  exist,  is  this  the  tribunal 
which  ought  to  interix>se  *to  prevent  [•107 
itV  The  answer  has  been  already  fumiiiiedby 
the  Attorney-General,  when  he  said  thst  tke 
Legislature,  by  interfering,  had  put  a  stop  to 
the  supposed  evil.   This  must  tlierefore  be  the 
last  cjise.    The  treasury  doors  are  doaed  by 
legislative  action,  not  by  judicial  dednoo.  Tliiie 
Attomey-Genenu  has  asked,  if  an  the  oflBocrs 
who  have  l)een  brought  to  Washington  Iqr 
former  secretaries  are  to  iiave  extra  pay.  Whst- 
ever  may  be  the  consequence,  it  wis  not  our 
doing,  and  we  are  not  resiwnsible.    In  some 
of  the  departments,  when  boards  of  cominis- 
sloners  were  established,  post  capi^as  in  the 
nav)*  were  placed  there,  and  received  salaries 
for  their  administrative  functions.  They  coukl 
not  be  placed  on  courts-martial,  wliich  dMws 
that  they  were  detache<l  from  the  yx^rfomiance 
of  their  regular  duties  in  the  servitt;,  and  yet 
they  have  never  been  obliged  to  ask  for  tlieir 
pay.  Since  the  time  when  General  Gratiot  was 
dt8misse<l.  and  even  now,  there  are  four  po* 
captains  at  the  head  of  bureaux,  entirdy  de- 
tached from  military  duty.   They  receive  tiie 
salaries  fixed  by  hiw.    If  this  course  had  been 
taken  formerly, when  other  offit  er>\veri  plat^ 
at  the  head  of  bureaux,  there  would  tiave  been 
no  dUBculty.   If,  therefore,  the  conseqnenesi 
apprehended  by  the  Attorney  General  should 
follow,  it  wiU'  be  the  government  that  will 
cause  them,  and  they  cannot  be  attributed  to 
us.    So,  also,  the  commander  in  chief  of  thr 
army  has  been  appointed  a  commiasioiier  to 
negotlale  with  the  mdians,  and  paid  wttheAia 
comj^ensation.     So,  also,  the  quartermasUT 
general  (Jesup)  has  been  sent  to  Florida  io 
oommano  of  an  army.  These  arguments,  them* 
fore,  ought  not  to  have  anv  effect.    This  ca* 
like  all  other  oases,  is  simply  a  question  of  It^i 
right. 

The  Attorney-General  has  said  thai  the  is- 
stniction  of  the  court  below  amounts  only  to  a 
demurrer  to  evidence.  I  am  willing  to  regard 
it  so,  as  if  a  motion  for  nonsuit  liad  been  made. 
But  If  General  Gratiot  had  been  the  phuntifl.  it 
was  not  a  proper  case  for  a  motion  for  a  nos- 
suit  or  a  demurrer  to  evidence,  beoanss  evi- 
dence had  been  given  on  both  siaes.  OiitioCi 
witnesses  were  all  cross  examined  by  the  United 
States,  and  the  whole  evidence  was  oCend 
which  had  been  thus  taken.  This  la  a  mm 
question  of  law.  The  amount  i.s  of  no  caaifr 
quence.  "No  nation  wa-^  ever  impoveriihed 
by  liberally  rewwdlag  .^ervicea.**  If  General 
Gratiot's  services  were  really  important,  and 
yond  the  line  of  his  official  duty,  it  is  no  nij»Uei 
what  the  amount  involved  may  be. 

General  Gratiot  was  lieutenant  colonel  of  f-n 
gineers  when  the  colonel  was  promoted,  *s><^ 
entitled  to  a  brevet  for  meritonoot  mnlktL 
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He  rec^ved  it.  bt^u-ia^^  a  cUaracter  withoul  ex  .  the  opinion  which  we^wish  to  reverse.  1*1 09 
ttftitn.  Mid  even  now  there  is  no  imputation  But  in  tliat  case,  double  rations  were  allowed 


n  his  personal  honor  iiud  intof^rity.  lie  wiis 
i'ivi.»ed  that  he  had  rigiils.  nud  iUskt'd  no  more 
'"i  iu  the  d^rtmoit  had  been  in  the  habit 
' '.  ^ilowinir.  He  presented  claims  for  services 
108*jtH;vood  bis  official  duties.  Werelhey*so? 
I  bal  H  the  question  which  this  court  hm  to 
decide.  They  were  for  keeping  several  hun- 
iirvd  accounts,  paying  money,  and  <iUier things 
of  an  atlmiuUtnilive  nature.  Wheu  this  case 
wau  before  the  court  in  1841,  the  following 
hacmiie  waa  held.wblch  Ib  found  in  15  Petera. 
371;  "It  U  true,  that  the  Act  of  the  I6th  of 
3<ard»,  1802,"  &c,  &c  "But  however  broad 
thb  enactment  is  1b  its  langua^n  ,  it  never  has 
l»een  suppoecn!  tn  authorize  tin  I'l i-jiiiient  to 
employ  the  corps  of  t'ogineura  u|>ou  any  other 
dlaty,  except  Mich  as  belongs  either  to  military 
rflinneering  or  to  civil  engineering.  It  is  ap 
(urcot,  aiao,  from  the  whole  history  of  the 
I'-^laUon  of  Congress  upon  this  subject,  that, 
for  many  years  art<ir  the  enactment,  works  of 
tQtemal  improvement  and  mere  civil  engineer- 
mf  were  not,  onlioarily.  devolved  upon  the 
<ttrps  of  engineers.  But.  assuming  tbe  Preai- 
dirDt  possessed  the  fullest  power,  under  this  en- 
tiotment.  from  time  to  time  to  employ  anv  of- 
ficers of , the  corps  in  the  businees  of  civil  en- 
$noe»-ing,  <4till  it  mntt  be  olyvioas.  that  as  thetr 
|uv  and  em  Inraents  were,  or  would  b<%  regu- 
ktied  with  reference  to  Uieir  ordinary  miliUry 
and  ocber  duties,  the  power  of  the  President  to 


under  Regulation  1125,  ut  the  discretion  of  the 
Presideot.  and  this  wus  mxiil  to  be  (ione  by  him 
by  authority  of  law;  and  this  is  iust  the  propo- 
sition for  which  we  now  contend.  It  wits  said 
on  tlio  other  side,  that  the  authority  of  the 
President  d(X's  not  rest  upon  nets  of  Congress. 
I  Uika  issue  upon  tliis  proposition.  The  Con- 
stitution says.  **OongreeB  shall  provide  rules 
for  the  government  of  tin  ;ii  iny  and  navy." 
What  right  has  the  President  to  do  it?  t'ite 
flrit  act  passed  was  in  1006,  the  68d  article  of 
which  was  a  prohibition  against  employing  tlie 
corps  of  engineers  on  any  other  duty,  knd  the 
same  is  snbsequently  repeated.  [Mr.  Oox$  here 
went  into  an  examination  of  the  lawa  and  amij 
regulations.] 

Until  1824,  no  brsndi  of  engineering  was 
taught  except  military  cngineerin-r  Ton^rn'ss 
bus  Ihiis  exercised  its  constitutional  power,  and 
granted  certain  restricted  powers  to  the  depart- 
ment. Whence  does  the  Attorney  General  de- 
rive an  unrestrained  power  iu  the  President, 
because  he  is  comman(ier  in-chief?  It  is  true 
Uiat  lie  is  so,  but  his  orders,  to  be  legal,  must 
be  confined  to  military  duty.  For  example,  he 
has  no  right  to  (jommand  an  ofTicer  of  the  army 
to  attend  to  ids  (the  Freaideat's)  private  bust- 
nesB.  There  Is  no  authority,  either,  to  order  a 
military  man  to  keep  account?:,  or  ttrcnd  to  ad- 
ministrative duties.  The  Pretiideot  has  a  gen- 
eral  superintending  power  of  seeing  all  laws  ex- 


ileTjich  ihem  upon  other  civil  services  would  '  ccutefl,  hut  that  is  altogether  a  dlf'ti  ru  t  and  sep- 
mi  preclude  him  from  contracting  to  allow  arate  head  of  aulhoritv.  Thin  is  n  ut  m  virtue 
woh  d^adied  officers  a  proper  oompenaatloo  of  his  being  commander-itL  <  hit  f  ii  the  arnij, 
for  nny  extra  services.  Such  a  contract  may  j  but  of  being  President  of  the  United  States, 
not  only  be  established  by  proof  uf  home  post- 1  Under  thia.  he  can  employ  agents;  he  may 
tire  regulation,  but  may  abobe  inferred  from  j  choose  anywhere;  may •MectcivU  engineers,  or 
ih**  known  prifiirc  and  usage  of  the  War  De-  I  ofTlcers  of  the  army  profwr.  to  carry  on  dijilo- 
parimeat  iu  Kimiiur  caMcs,  acting  in  obedience  malic  arraugemeut^^  or  ueguiiat^.*  with  the  In- 
to the  preeumed  orders  of  the  Presidentk"  Ac.,  dians.  But.  then,  is  not  the  person  soemployed 
&c.  to  be  renun^jrated  for  his  services?   He  must 

The  Attorney-General  has  said  that  we  must  be,  unless  some  law  forbids  such  pay,  and  the 
diher  admit  or  deny  the  authority  of  the  President  has  the  power  to  contract  that  such 
'  iiegulatioos/'  and  that  we  are  on  tiie  horns  i  pay  shall  be  given.  The  only  claim  wldch  the 
of  a  dilemma.  But  not  so.  If  the  Prerident  |  tJnIted  States  had  upon  CtenenU  Gratiot  was  to 
lisd  the  power  to  detach  (jfflcers  for  111*  r  serv-  employ  him  in  civil  engineering.  The  67th 
ice»  than  those  within  the  strict  line  of  their  i  article  of  the  Ikgulattous  of  1£n5.  paragraph 
duty,  it  has  nothing  to  do  with  his  power  to  1 888.  confines  the  serrioes  of  tlie  corps  to  suoh 
<-ontract  with  ihf  in  for  extra  comfx^nsation  for  works  aa  were  authori/^Ml  by  Congress,  and 


tiiese  services.  The  court  said  so  in  the  former 
case,  and  added,  that  they  had  no  right  to  say 
whether  the  implied  contract  was  e-^tablished 
by  evidence  or  not.  Why?  Becausie  it  was 
not  a  question  of  law,  but  a  question  of  fact, 
for  the  jury.  Ii  is  true  that,  at  page  376,  the 
Court  say  that  one  of  the  charges  "has  no 
Jnl  foundation  in  law :  and  therefore,  that  the 
eridencc  which  waa  offered  in  support  of  it.  if 
^imittcd,  would  not  have  maintamed  it."  But 


whose  execution  was  charged  upon  the  War 
Department  But  many  works  liave  lK>en  at- 
tended to.  wiiich  were  neither  specifically 
charged  upon  the  War  Depart ineut,  nor  ha<i 
any  natural  affinity  with  it;  such,  for  example, 
as  dredging  the  Mississippi.  The  language  of 
the  regulation  implies  that  the  (jxecutiou  uf 
these  work'*  musi  be  charged,  by  (joogress, 
upon  the  War  Department,  at  the  same  time 
that  the  appropriation  is  made.    If  this  is  not 


thi)*  is  merely  an  obiter  dictum,  not  a  point  de-  the  case,  then  their  execution  talis  under  the 

dded;  and  it  is  not  easy  to  see  how  the  two   '  '  -'^   ' — 

passages  can  be  reconcikn  with  each  oUier.  It 
■woula  stx'tn  as  if  the  court  th(  i:i:;ht  that  civil 
engineering  was  a  pan  of  the  r^uhur  duty  of 
the  corps.  This  is  an  open  questtoo.  The  At- 
torney General  thinks  that  we  require  a  reversal 
of  the  former  opinion  of  the  court.  But  not  so. 
We  only  wlih  tliat  the  same  rule  should  be  ex- 
jided  to  us  which  has  been  extended  toothers. 
Tlie  case  of  Th«  United  iMate*  v.  Freeman  (3 


general  power  of  the  President  to  see  the  laws 
executed,  and  he  may  employ  anybody  for  this 
puriKKse.  The  account  which  we  have  before 
us  is  for  the  performance  of  *Huch  extra  [*  1  lO 
ofBcial  duties.  t>H  they  properly  belong  to  the 
ofTlce  of  an  engi'u  .  r';'  [}/r.  ('■■.r:  li  err  referred 
to  the  following  works  to  show  that  ihcy  did 
not:  1.  Dietionnaire  de  V Acaditnie  Fratxeaite. 
2.  Campbell's  Military  Dictionary.  3  I>n!Kon'8 
Encvcloptedia.  4.  Encyclopedia  iiriunmca. 
flow,,  596j  fans  been  nferred  to  a*  exprearingjfi.  Brande'a  DietkMiary  of  Science,  Litentura, 
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and  Art.  6.  Rees's  Cyclopwdia.J  We  have 
alflo  the  testimony  of  practical  engineers  to  the 
same  point.  We  have,  in  addition,  much  evi- 
dence where  ofticers  of  all  corps  have  done 
other  duty  and  been  compensated:  and  even 
where  Conpress  has  especially  charged  the  ex- 
ecution of  works  upon  the  War  Department, 
such  as  the  Cumberland  road,  officers  have  been 
paid  extra.  General  Gratiot  was  not  allowed  to 
give  evidence  of  his  services,  to  establish  an  ex- 
press or  implied  contract.  Such  evidence  was 
put  In,  and  counter  evidence  taken,  and  then 
the  whole  ruled  out.  It  is.  no  doubt,  the  duty 
of  a  court  to  construe  written  documents.  But 
if  a  witness  is  sick  and  examined  under  a  com- 
mission, does  this  evidence  thereby  change  its 
character,  and  become  a  written  document?  If 
the  decision  of  the  court  l)eIow  is  asHimilatedto 
a  demurrer  to  evidence,  then  every  fact,  and 
every  inft  rence  from  it.  must  1k'  taken  tol)e  true. 
For  the.st'  rcas<^us.  we  think  that  the  court  be- 
low erred. 

Mr.  Juntiee  W.wnk  delivered  the  opinion  of 
the  court : 

ThiH  case  is  now  In-fore  us  upon  exceptions, 
taken  upon  its  trial  in  the  Circuit  Court,  to  the 
instnictions  which  were  given  by  the  court,  and 
such  as  it  refused  to  give  to  the  jury.  We  do 
not  think  them  well  founded.  When  the  in- 
structions were  given  and  refused,  the  only 
mutters  in  contn>verKV  were  items  1,2.  3.  6.  7. 
8.  14.  15.  in  General  Gratiot's  set-off.  The  4th. 
9th.  10th.  12th  items,  and  one  half  of  the  lUh. 
had  Iren  withdrawn,  having  iH'en  allowed  in 
former  settlements.  The  otiu  r  half  of  11.  and 
the  entire  5th  item,  were  admitted  by  the  dis 
trict  attorney,  in  the  course  of  the  trial,  to  lie 
audits  against  the  demand  of  the  Unite<l  States. 
The  instnictions,  then,  are  to  In,*  c(msidered  in 
reference  to  the  disputeil  items  1.  2,  3,  6,  7,  8. 
14.  15. 

The  first  instruction  was  given  upon  item 
number  1 .  the  second  wyxm  item  2.  the  third 
upon  item  3.  the  fourth  wytou  items  6  and  7, 
the  fifth  ujxin  the  8th  item,  the  sixth  and  sev- 
enth u|X)n  item  14,  and  the  eighth  in.struction 
ui>on  item  15.  comprehending  under  the  last  all 
the  particulars  in  the  account  attached  to  Mr. 
Henjumin  Fowler's  deposition. 

Tlie  instructions  wen^  intended  by  the  court 
to  be  legal  conclusions  from  all  the  evidence  in 
the  cause.  Our  inquiries  will  \ye.  Are  they  so? 
And.  as  legal  concluhions.  were  they  given  in 
such  terms  as  in  no  way  to  encroach  upon  the 
province  of  the  jury  to  weigh  the  evidence  as  to 
the  facts  in  the  case? 

The  first  iu.<struciion  denies  the  right  to  com- 
111*]  mis.»;ions  upon  the  *nmount  lume<i  over 
to  James  Maurice.  After  anotlier  reason,  in  no 
.  w  ay  material  to  1m»  liere  noticed,  the  court  gives 
as  a  final  reason  for  n-jecting  the  charge,  thai 
the  only  evidence  in  support  of  it  was  the 
transcript,  and  that  such  evidence  was  not  suf- 
fi<'ienl  to  authorize  any  commission  to  l)e  al- 
lowed iuT  tuniing  over  the  money  to  an  account- 
ing ofllcer. 

The  transcript  alludecl  to  is  the  account  of 
General  Gratiot  with  the  United  States.  It  was 
a  part  of  the  n-rord  in  the  case  reported  in  15 
Peters.  386.  and  whs  used  again  as  evidence 
u|M>n  the  trial  of  the  cause  in  the  Circuit  Court, 
with  the  consent  of  General  Gratiot. 

bU8 
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We  learn  from  it,  that  between  the  27tbAa- 
pst  and  tbe2Uth  September.  1821.  |4«.05O  had 
been  remitted  to  General  Gratiot,  then  i  ma^r 
in  the  corps  of  engineers  and  the  superintmdms: 
engineer  of  fortifications  at  Old  Point  Comfort: 
and  that  he,  within  the  dates  just  raentionrd. 
turned  over  the  money  to  James  Maurice.  air>-ni 
of  fortifications,  on  account  of  forts  C-sIIkhid 
and  Monroe.    This  is  the  only  evidence  bw 
ing  upon  the  item.    It  is  a  charge  of  acommi*- 
sion  of  2|  per  cent  upon  the  amount,  as  it  » 
expressed  in  the  set-off,  for  safe  keeping  and 
the  responsibility  incurred  in  receiving  and 
turning  it  over  to  the  agent,  when  Genenl 
Gratiot  was  not  a  disbursing  agent.    It  tt  then 
established,  that  the  money  was  received  and 
turned  over  to  Maurice,  when  he  whs  the  agent: 
and  also  what  were  the  relations  of  General  Gr» 
tiot  and  of  Maurice  to  the  government  at  Old 
Point  (Aiinfort.  Those  relations  arose  froa||| 
67th  article  of  the  General  ReguIatioM  of  fli 
Army,  published  in  orders  from  the  War  Dl^ 
partment  in  July.  1821.  From  the  detail  io  that 
article,  particularly  that  paragraph  of  it  d 
ing  in  what  kind  of  money  the  agent 
make  payments,  and  in  what  hanTc*  it 
b<'  kept  by  him,  there  is  no  doubt  it  was 
tended  that  he  should  disburae  fromremitt»a«i^ 
made  to  himself  by  the  govemmeol.  teb 
was  to  be  the  ordinary  nature  of  n  mitlailf ■ 
But  by  another  paragraph,  the  superioteiidiar 
engin^t'r  had  a  general  su|>erintcnaence  of  Ihr 
agents'  di>l)urscment8,  and  none  could  brmair 
without  his  signature.    And  by  a  third  pan- 
graph  in  the  same  article,  he  rould  be  nequiifd 
to  fJerform  the  duties  of  agent,  when  there 
no  agent  of  fortifications,  for  which  aerriw  • 
particular  compensation  is  allowed.    Iiilaut  ' 
obvious,  then,  with  such  a  power  in  U»e 
eer  Department,  in  the  contingency 
to  call  upon  the  superintendingengincer  toptr 
form  the  duties  of  agent,  thai  remittancvoaolll 
be  made  to  him  to  be  disbursed  by  biaalt 
when  at  the  time  of  the  remittance theie  •»» 
qualifiiHi  agent  to  receive  it,  or  to  be  tonH 
over  to  an  agent  when  one  became 
The  exact  state  of  the  t^ase  in  that 
do  not  know — the  transcript  doea  no! 
but  it  is  Itecause  it  does  not  abow 
cause  the  money  was  not  diabumed  by 
Qratiot.  but  was  {>aid  over  by  him  to  the  Mm  ■ 
*in  so  short  a  time  after  it  was  recdvc*!.  (•115?  . 
that  we  are  l>ound  to  pn-sume  there  wa^  not  i 
agent  at  Old  Point  qualifie<l  to  receive  the  f»  ,1 
mittunces  made  to  (Jeneral  Gratiot,  a]MlUlilli^ 
tennediately.  l)efore  the  money  waa  noH 
over,  the  agent  who  did  receive  and  dfedMnet' 
became  qualified.  Tliere  were  on^  '4fco* 
to  whom  remittances  could  be  i  . 
whom  they  could  be  disbuned — ili 
tending  engine«'r  and  til         r  for  fort inumufi* 

Such.  then.  mu.«*t  be  tli         rcnce,  aa  wv  b«»» 

stated  it,  unless  we  come  to  the  oven!' 
conclusion  that  the  money  was  mnliUcd  ' 
General  Gmtiot  for  some  other  p^^***?  tfcar 
for  disburBeroent.  and  that  thedepar 
ex|H'rimenting  in  a  third  way.  aa  to liiv  owAf-i 
of  making  reniittan<-es  and  of  dishn 
contrary  to  the  n*gulatioii 
rection  of  fortifications, 
clearly  8«'nt  to  be  disbur«<"d  b\ 
or  b v  an  agent.    If  not  for' such  i 
would  not  have  been  remitted.  I> 
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been  remitted  to  the  superintendent  of  fortiflca- 
tioQS.  and  not  having  been  disbursed  by  him, 
ii  could  alone  have  been  prevented  by  the  super- 
Ti'Dtion  of  an  a/?cnt  whose  duty  it  became  to  do 
it,  the  regulation  not  permitting  it  to  be  done 
by  the  superintendent,  except  when  there  was 
no  agent  for  fortifications.    It  is  not  necessary 
for  us  to  go  out  of  this  course  of  reasoning  for 
the  purpose  of  confirming  it,  but  it  is  confirmed 
by  the  manner  in  which  the  charj^e  is  mad<'. 
It  is  *'  for  the  safe  keeping  of  and  responsibil- 
ity for  the  following  sums,  placed  in  the  cus 
lody  of  C.  Gratiot,  from  the  37th  August  up  to 
the  7th  and  20lh  September.  1821,  the  dates  of 
their  being  turned  over  to  James  Maurice,  as 
shown  on  the  credit  side  of  the  transcTint,  &c., 
Ac.,  when  General  Gratiot  was  not  a  uisburs- 
iog  agent."    Why  for  safe  kt*ping.  if  at  the 
time  the  money  was  remitted  James  Maurice 
was  a  qualifleti  agent  to  whom  the  remittance 
coald  have  been  ma<1e?  Why  paid  over  to  him. 
if  between  the  27th  August  and  the  7lh  and 
20th  September  Maurice  had  not  become  so? 
The  t<?rm8  in  which  the  charge  is  matle  disclose 
liie  fact  to  have  l)een  as  we  have  inferred  it  was; 
and  the  error  in  making  it  has  arisen  from  its 
having^  been  suppos4.'d  that  the  su{x;rintending 
aogineer  could  be  the  custodian  of  government 
money  in  anv  other  cliaracter  or  purpose  than 
that  in  whic^  it  could  be  remitted  to  him  by 
the  Engineer  Department,  under  the  67th  arti 
cle  of  the  Army  Ilegulations  of  1821.    In  this 
view  of  the  claim,  no  case  of  compensation  by 
way  of  usage  can  apply  to  it.    Here  is  a  case 
of  an  oflScer  with  certain  duties,  absolute  and 
contingent,  well  ascertuincd,  with  a  fixed  and 
equally  well  ascerlainetl  compensation  for  any 
and  every  service  which  he  could  be  called  on 
to  render.    Comp<'nsation  by  way  of  usage  has 
never  been  sanctioned  by  the  court  in  any  case, 
except  for  extra  official  service,  which  was  with- 
in the  etjuity  of  the  Act  of  1797.  ch.  74,  as  that 
act  was  originally  construed  and  applied  in  the 
cane  of  the  UniUfi  .^nt&iy.  V^^7^-^n*(6  Wheaton, 
1  IS*]  IH.")).  and  8ubse<juently  in  *the  cases  of 
Jtfaedaniel,  HipUy.  and  tWdnmrn,  in  7  Peters, 
1.  18.  28.    The  instance  of  commissions  having 
he*  t-  innwed  to  General  J.  G.  Swift,  for  money 
rei.        :  to  him  and  paid  over  by  him  to  the 
miiitary  agents,  certainly  does  not  apply  to  the 
ease  now  under  consideration.    That  was  done 
under  a  ver\'  difTerent  state  of  the  law  and  of 
army  reguhilions — when  there  was  neither  law 
nor  r^iiiation  for  making  an  engineer  ofiicera 
receiving  or  disbursing  agent,  when  there  was 
no  militar}'  agent  to  receive  and  disburse  gov- 
Timent  funds.  We  think,  then,  that  the  court 
1  not  err  in  instructing  the  jury,  that  the 
■  evidence  in  support  of  the  first  item  was 
iransfript.  and  that  such  evidence  was  not 
?Hcicnt  to  authorize  any  commission  to  be  aJ- 
il  mo  rely  for  turning  over  the  money  to  an 
.  «  « 'uniing  othcer. 
Xli«  2d,  6th.  7th.  and  8th  items  in  the  set- 
.  and  ili<-  iri>-f ructions  given  upon  them,  will 
considtrid   in    connection,    because  the 
mnacript  proves  that  the  6th.  7th,  and  8ih  | 
TTia.  upon  which  commissions  are  a  second  ' 
»e  charged,  though  staled  for  a  different 
vice,  are  parts  of  the  aggregate  of  $84,825  58  | 
»o  which  commissions  are  charged  in  the 
item.    The  charge  is  at  commission  of  2i  i 
-  cent,  upon  that  amount,  for  disbursing  it  I 
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from  the  20th  May,  1822,  to  the  30th  of  Sep- 
tember, 1829,  on  account  of  the  appropriations 
for  fortifications  other  than  tho«»e  on  forts 
Monroe  and  Calhoun."   The  6th.  7th.  and  8th 
items  are  for  collections  of  money  made  for  the 
United  States,  from  Lewis  &  Co.,  Samuel 
Cooper,  and  for  sales  of  public  property.  The 
I  first  observation  which  we  make  here  is,  that 
I  the  transcript  shows  that,  within  two  months 
at  furthest  after  General  Gat  riot  had  paid  over 
the  sum  mentioned  in  his  first  item  to  Maurice, 
he  had  been  directed,  in  addition  to  his  duties 
as  suiK-rintending  engineer,  to  perform  those 
also  of  agent  for  fortifications,  and  thus  be- 
I  came  the  disbursing  officer  of  all  money  applied 
:  by  the  Engineer  Department  to  forts  Calhoun 
and  Monroe.    For  this  agency,  a  specific  com- 
pensation is  given  by  the  14th  paragraph  of  the 
67th  article  of  Army  Regulations,  and  chargeti 
I  by  General  Gatriot  accordingly,  in  the  4th  and 
[  5th  items  of  the  set-off,  Iwth  of  which  have 
been  allowed  to  him  ;  the  4th  in  a  former  set- 
tlement, and  the  5th  having  been  admitted,  as 
^  has  been  already  said,  by  the  district  attorney, 
upon  the  trial  of  the  cause,  as  a  proper  credit 
I  against  the  United  States.  Our  second  observa 
lion  is,  that  the  transcript   proves  that  the 
expenditure  of  $84,325.58  was  disbursed  upon 
the  fortifications  of  which  General  Gatriot  was 
the  superintending  engineer  and  disbursing 
agent,  and  not  upon  other  fortifications,  as 
might  l)e  inferred  from  the  manner  in  which 
the  charge  is  made.    The  whole  sum,  except 
116,150.81.  was  remitted  to  General  Gatriot  on 
account  of  the  fortification  of  which  he  was  the 
superintending  engineer  and  disbursing  agent, 
and  that  amount  was  turned  over  to  him  by 
the  quartermaster  to  be  re-expended  upon  forts 
Calhoun  and  Monroe,  upon  each  in  proportion 
*lo  the  relation  which  the  sales  of  pub-  |*1 14 
lie  property  bore  to  the  sums  expended  for  it 
out  of  the  specific  appropriations  made  by  Con- 
gress for  those  forts  distinctly.    Or  in  other 
words,  the  property  sold  had  Seen  bought  and 
paid  for  out  of  the  specific  appropriations  for 
each  fort — was  resold  on  account  of  each  of 
them  respectively— the  amount  of  sales  of  the 
property  of  each  fort  l)eing  kept  separately,  and 
were  so  handed  over  to  General  Gratiot  to  be 
disbursed  again.    The  transcript  shows  it  was 
.so  disbursed.    This  sum  is  the  amount  upon 
which  a  commission  is  chargeti  in  the  8th  item 
of  the  set-off.  and  which  the  court  said  in  its 
fifth  in.struction  could  not  be  allowed,  "there 
being  no  evidence  but  the  transcript  to  estab 
lish  it,  which  was  not  sufficient."  The  transcript 
also  shows  that  $27,699.43  of  the  amount  of 
the  2d  item  in  the  set-off,  denominated  in  the 
6th  and  7th  items  collections  from  Lewis  & 
Co.,  and  from  Cooper,  were  stoppages  out  of 
money  remitted  to  General  Gatiot.  from  pay- 
ments to  be  made  to  those  'i)ersons.  on  account 
of  advances  which  the  government  had  made 
them  on  their  contracts  to  supply  materials  for 
forts  Calhoun  and  Monroe.    Neither  the  6th, 
nor  the  7lh.  nor  the  8lh  items  of  the  set-oflf 
were  collections  of  money  by  General  Gatriot, 
in  the  proper  st-nse  of  that  term.    The  6th  and 
7lh  items  were  money  returned  by  him  out  of 
money  remitted  to  be  disbursed'  by  him  as 
agent,  and  the  amount  of  the  8ih  item  was 
handed  over  to  him  in  the  same  character,  and 
for  the  same  purpose.    Thus,  the  manner  in 
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which  Gkneral  Gatriot  received  more  than  the 
half  of  the  2d  Item  of  his  set  ofT,  upon  which  a 
commission  is  charged  for  disbursing  and  after- 
wards for  receiving,  has  been  shown  from  the 
tranncript  itaelf.  It  also  shows  that  the  residue 
of  the  |;84,82r).58  were  also  remittances  which 
had  been  made  to  him  in  his  official  relation  of 
agent  of  fortifications.  And  that  the  source 
from  which  the  entire  sum  was  derived  was 
from  general  appropriations  made  by  Congress 
for  fortifications,  which  the  Engineer  Depart- 
ment directed,  as  it  had  a  right  to  do.  to  be 
applied  to  forts  Calhoun  and  Monroe,  in  addi- 
tion to  the  sums  expended  upon  each  of  them 
out  of  specific  appropriations  which  had  been 
made  for  each.  The  manner  of  making  ap- 
propriations bad  been  ^neral,  without  partic- 
ularizing the  fortification  to  which  the  sum 
was  to  be  applied,  and  also  appropriations  for 
deaignated  fortifications.  A  specific  appropri- 
ation could  not  be  diverted  from  its  object,  but 
general  appropriations  necessarily  implied  an 
application  according  to  the  discretion  of  the 
<lepartment  which  had  the  direction  of  fortifi- 
cations. A  remittance,  then,  to  General 
Gratiot  from  a  general  appropriation,  to  be 
applied  to  the  fortifications  of  which  he  was 
superintending  engineer  and  disbursing  agent, 
falls  directly  within  that  parngmph  of  the67»h 
article  by  which  he  was  rlmrgtd  with  the 
latter  duty.  For  which,  in  addition  to  his  pay 
and  other' emoluments,  he  was  entitled  to  re 
ceive  two  dollars  a  day  for  each  fortification 
1 1  ft*]  for  the  construction  "of  which  he  dis- 
bursed funds,  provich'd  his  per  diem  did  not 
exctHid  two  and  a  half  per  cent,  on  the  sum 
exi>ended.  That  sum.  as  a  per  diem,  amount- 
ing to  more  than  111.000.  has  been  allowed. 
From  this  detaile<l  examination  of  the  Iran 
script  (and  this  2d  item  is  nowhere  besides 
mentioned  in  the  record),  it  must  Ik'  obvious 
that  the  court  did  not  err  in  the  second,  fourth, 
or  fifth  instructions  which  it  gave  to  the  jury, 
by  which  the  2<1.  6th,  7th.  andsth  items  of  the 
set  off  were  disallowed.  In  nmkiiija;  the  charge, 
the  opinion  given  by  this  court  m  15  Peters 
has  l^een  misconceiv(«d.  The  case  of  Lieutenant 
Tultle  does  not  apply.  That  was  disbursing 
moneys  of  separate  appropriations  upon  works 
so  distant  from  each  other  that  the  allowance 
was  considered  no  niore  that  jin  equitable  re- 
muneration for  extra  otlicial  services,  which 
involved  personal  expenditure  in  getting  to 

J)laces  remote  from  each  other  and  remote 
rom  the  locality  where  he  had  lieen  detailed 
for  duty. 

The  third  instruction  of  the  court  upon  the 
8d  item  in  the  set-off  may  lie  briefly  (lispoeed 
of.  It  will  be  remembered  that,  Iwsides  gen- 
eral and  specific  appropriations  for  fortifica- 
tions, Congress  mane  appn)nriation8  for  the 
repairs  and  contingencies  of  fortifications,  and 
it  18  for  the  disbursement  of  such  an  appropri- 
ation that  a  commission  is  charged  in  the  8d 
item.  It  is  only  necessary  to  Iook  at  the  tran- 
flcripl  again  to  see  that  the  remittances  which 
were  made  to  General  Gratiot  out  of  the 
appropriation  for  repairs  and  contingencies 
were  to  be  disbursed  by  him,  and  were  dis 
bursed  by  him  under  that  head  upon 
forta  Calhoun  and  Monroe.  We  confess 
our  inability  to  disconnect  such  incidents  from 
the  general  duly  of  the  superintending  engin- 
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eer  of  a' fortification,  so  as  to  make  the  aenict 
in  any  way  extra  official.  The  di^^bunemcat 
of  the  money  is  shown  by  the  transcript,  lad 
by  the  manner  in  which  the  charge  is  made,  to 
have  been  done  in  General  Gratriot'j  char»rter 
of  agent  of  fortifications.  In  the  long  list  o( 
compensation  by  way  of  usage  furnished  to  the 
court  by  General  Gratiot,  we  can  find  do  ia- 
stance  of  any  allowance  to  an  of 
fortifications  for  paying  out  such  an  appropri 
ation.  and  we  will  not  refrain  from  saving,  if 
it  has  ever  happenetl  it  has  l^een  carelewlv  or 
inconsiderately  made.  We  think  lliai  the 
court  did  not  err  in  the  instruction  which  it 
gave  upon  this  item  of  the  set  off. 

The  sixth  and  seventh  instructions  will  now 
be  considered.    They  relate  to  the  14th  iiem 
in  the  set  off  ;  substantiallv  the  same  cbarr 
which  this  court  has  said.  In  15  Peters,  bado^ 
just  foundation  in  law.    It  differs  from  itooW 
in  phraseology,  and  from  compensation  heinc 
claimed  for  services  under  the  Act  of  the  14ti 
of  July,  1832.  "to provide  for  taking  ceitain 
observations  preparator}'  to  the  adja^tment  of 
the  northern  boundary  line  of  Ohio."  It  is  nrt 
necessary  to  repeat  what  the  court  then  mii 
upon  this  charge.    But  we  must  say,  funber 
examination  into  the  laws  and  regulatioDi  tp^ 
plirnhle  to  the  "mbject'has  stn-ngthened  thr 
opinion  that  all  the  services  for  which  camft^  f 
sation  *is  asked  in  the  14th  item,  except  [*1  IS  I 
that  relating  to  the  northern  bounthiry  noe 
Ohio,  were  the  ordinarv  si)ecial  duties  appcfttlit- 
Ing  to  the  office  of  cfiicf  engineer.   And  «ii 
respect  to  this  exception  the  court  did  DOt  «f 
in  charging  the  jury  that  there  was  no  iiMuw 
in  the  cause  showing  that  the  defeodanl  had 
performed  any  such  extra  official 
The  correctness  of  every  instruction, 
la  no  evidence  to  prove  a  fact.  wheU>er«Bha 
instruction  is  asked  for  or  has  been  voloBtui^ 
given  by  the  court,  must  depend  upon  lllee<^ 
rcctness  of  the  assertion.    The  court  did  sM 
say  in  this  case  such  services  might  not  km 
been  a  proper  subject  for  compcnsfttioo.  M  V 
there  was  no  proof  of  wliat  they  were, 
could  t)e  given.    We  think  the  coaitdidlit 
err  either  in  the  sixth  or  seventh  iostnidit 

TKe  eighth  p-neral  instructioo  relates  to  ikr 
15th  and  last  item  in  the  set  off.  and  «Bll^ 
ferred  to  by  the  court  as  an  answer  to  al  sf 
the  instructions  which  were  asked  except  Ik 
first  and  aet'ond.  The  first  was  given  sm  tk 
second  was  rightly  refused,  not  only  for  * 
reason  given  by  the  court,  but  because  tlw  ^ 
fendant  consente<l  to  the  introdndioe  of  Ar 
transcript  as  evidence,  whicli  was  a 
statement  of  moneys  receiTed  by 
Gratiot  before  1889.  and  coaM  not 
have  l)een  surprised  by  any  item 
by  the  proof  in  support  of  It.  The  8lk 
is  a  round  charge  of  |;37. 127.42  for  wla 
termed  extra  oracial  services,  from  the  W^"^ 
July.  1828.  to  the  6th  of  December, 
the'whole  time  General  GradoC  acted 
of  the  corps  of  engineers  at  Waahiaftaai 
not  necessary,  and  we  ref niln  from 
one  of  the  particulars  in  this  item  a 
remark.  General  Gratiot  came  to  Wi 
as  chief  of  the  corps  of  engineers,  vicha 
already  organized,  in  which,  bjiha 
of  the'  army,  his  prcdcceasors  had 
everv  service  for  whicli  an  extra 
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U  now  asked,  except  those  mentioned  4n  the 
tlepuisitioD  of  Coiouel  Totten,  relating  to  the 
direction  of  the  lithographic  press,  refuiirs  on 
the  northwest  executive  building,  and  deter- 
minijig  the  northern  boundary*  line  of  the  State 
of  Ohio.    The  sums  expended  for  those  pur- 
poses were  made  under  the  contro  lof  the  Engin- 
eer Department,  and  necessarily  involved  some 
superintendence  by  the  chief  engineer.  But 
luppofiing  it  did  so.  and  that  such  services  can- 
not be  included  within  any  of  the  regulations 
bv  which  the  Engineer  Department  was  organ- 
ized, or  which  determines  the  official  duties  of 
tlie  chief  engineer,  inasmuch  as  they  are  not 
the  subjects  of  a  legal  charge,  it  was  necessary, 
before  any  compensation  could  be  allowed  for 
them  under  the  equity  of  the  Act  of  1797,  ch. 
2i),  that  proofs  shoula  have  been  given  of  what 
bad  been  the  chief  engineer's  personal  as  well 
as  official  agency  in  those  matters.    Merely  the 
amounts  expended  could  afford  no  rule  by 
which  compen8ation  could  be  graduated.  That 
Rich  services  were  not  liable  to  be  charged  for 
l»y  a  commission  u|)on  the  amounts  expended, or 
1  J  7*1  *bv  a  per  diem  allowance,  the  defend- 
ant himself  admits  by  the  way  in  which  he  has 
claimed  compensation, the  largest  expenditure 
beingintroducedaH  one  of  those  particulars  in  his 
Hel  oft  of  extra  official  services,  for  all  of  which 
he  made  an  aggregate  charge  of  $37,127.42. 
But  in  truth,  with  the  exceptions  ^ust  spoken 
of.  all  ot  the  enumerated  8crvices  m  the  15th 
item  of  the  set  -oflf  called  extra  official  were  the 
pro()er  business  of  the  Engineer  Department, 
to  be  done  by  the  chief  engineer  and  his  assist- 
ants in  his  bureau. 
The  jury  were  so  instructed  by  the  court. 
But  it  was  urged  in  the  argument,  that  the 
court  used  expressions,  in  refusing  to  give  the 
tifth  instruction,  which  had  the  effect  to  take 
from  the  jury  the  consideration  of  the  evi- 
dfnce.    If,  however,  the  language  complained 
of  is  taken  in  connection  with  the  sentence  of 
which  it  forms  a  part,  and  the  whole  is  viewed 
wiih  reference  to  the  instruction  as  that  is  ex- 
presned,  it  will  be  found  to  be  only  introduc- 
Uiry  to  a  denial  by  the  court  of  what  counsel 
bad  assumed  in  the  instniction,  that  it  was  the 
province  of  the  juiy  to  expound  the  law  ap 
piictahic  to  the  facts.    The  Instruction  asked  is, 
f  from  the  evidence  the  jury  found,  &c.,  &c., 
hat  the  services  "rendered  were  out  of  the 
imits  of  the  official  duties  of  the  chief  engineer, 
hat  he  was  entitled  to  compensation  for  such 
•xm  services."   The  court  answered,  that  it 
vwt  ilti  duly  to  construe  and  apply  the  evi- 
IfliK^e.  to  ascertain,  as  matter  of  law,  what  were 
be  defendant's  duties,  &c.,  and,  taking  all  the 
▼idenoe  and  construing  it,  «!cc. ;  none  is  ad- 
mired showing  or  tending  to  chow  that  the  dc 
'  hant  performed  any  service  not  appertaining 
a  kUM  station  as  chief  engineer;  and  then  con- 
?(>dei  that  the  eighth  instruction,  which  it  had 
ore  given  on  Uie  15th  item  of  the  set-off, 
.-^  to  govern  the  jury.    In  all  this  we  think 
i.it  tl^e  court  did  not  err. 
We  observe,  in  conclusion,  that  there  was 
mclk  ingenious  and  able  argument  to  maintain 
k^fyral  Gratiot 's  right  to  claim  compensation 
vtrn  services  by  considering  the  relations 
iiicli  he  had  l)ome  to  the  army  in  three  i>oini» 
r  view.  First  as  engineer,  then  as  chief  engin- 
■r.   detached  from  duty  at  West  Point,  for 


service  at  Washington,  and  lastly  as  a  brigadier 
general  in  the  army  of  the  United  States  in  the 
line  of  the  army.  The  whole  of  the  argument, 
however,  was  rested  upon  two  misapprehen- 
sions. One,  that  the  regulations  of  the  army 
by  which  General  Gratiot  sustained  to  it  the 
first  two  relations,  and  particuloi  ly  those  which 
had  been  applied  to  the  second  relation,  were 
unauthorizea  by  law.  The  other  misappre- 
hension was,  that  brevet  rank  of  itself  gave  a 
right  to  addili(mal  pay  and  command,  and 
translated  the  officer  receiving  a  brevet  from 
the  duties  of  bis  commission  to  those  of  his 
brevet  rank.  As  to  the  army  regulations,  this 
court  has  too  repeatedly  said, that  they  have  the 
force  of  law.  to  make  it  proper  to  discuss  that 
point  anew,  and  such  of  them  as  were  assailed 
in  the  case  by  •counsel,  as  not  war-  [*118 
ranted  by  law,  the  court  think  are  as  obliga- 
tory as  any  of  the  rest.  In  respect  to  the  pro- 
motion of  General  Gratiot  by  brevet,  it  is  only 
necessary  for  us  to  say,  that  it  did  not  release 
him  from  any  duty  or  service  attached  by  the 
regulations  and  by  the  usages  of  the  ofllce  to 
his  place  of  chief  of  the  corps  of  engineers  at 
Washington. 

We  order  the JudffrMnt  of  the  court  below  to  be 
a jffirmed. 

Mr.  Jufticf  McLean  dissented. 

When  the  decision  in  this  case  was  an- 
nounced, I  did  not  intend  to  file  a  written  dis- 
sent; but  Its  the  ca"«*  is  important  to  the  plaint- 
iff in  error,  beyond  the  damages  recovered,  and 
as  the  counsel  desire  the  views  of  all  the  mem- 
bers of  the  court  on  the  points  ruled.  I  shall,  in 
a  ver>'  few  words,  state  the  giouud  of  my  dis- 
sent. 

Manv  depositions  were  read  in  this  case  to 
show  tLe  usage  of  the  government  in  regard  to 
pay.  in  the  military  service,  for  extra  services 
performed;  and  also  as  to  what  constituted  the 
appropriate  duties  of  the  chief  of  the  Engin- 
eer Department.  A  great  variety  of  facts  were 
thus  proved  having  a  direct  bearing  upon  the 
duties  of  the  plaintiff  and  the  services  stated  by 
him  as  extra,  as  not  appertaining  to  his  office, 
and  for  which  he  claimed  a  compensation.  A 
number  of  instances  were  referrea  to  where  pay 
had  lieen  allowed  for  extra  services  under  the 
decisions  of  this  court,  and  a  much  greater 
number  under  the  general  usage  of  the  govern- 
ment. Among  other  instructions,  General 
Gratiot's  counsel  asked  the  couitto  instruct  the 
jury.  "  that  if  they  find  from  the  evidence. that 
the  (U'fcmlJint.  by  the  direction  (»f  thf  President 
or  Secretary  at  War. performed  any  of  the  serv- 
ices charged  for  in  the  last  item  of  his  account, 
l)eing  the  said  item  attached  to  Fowler's  de|M)«i- 
tion,  and  that  the  services  ho  rendered  were  out 
of  the  limits  of  his  official  duties  as  chief  en- 
gineer, he  is  entitled  to  comi>ensation  for  such 
extra  .'^rvices  as  a  set-off  in  this  action." 

"The  court  refused  this  instruction,  because 
the  whole  evidence  in  the  cause,  without  any 
exception,  is  written  evidence,  which  thecourl 
is  called  on  to  construe  and  apply,  and  not  the 
jury;  and  from  such  evidence  to  ascertain,  as 
matter  of  law,  what  were  the  defendant's  duties 
and  acts;  and  takini;  all  the  evidence  and  con- 
struing it  the  most  favorably  for  the  defendant, 
none  is  adduced  showing  or  tending  to  show 
the  defendant  performed  any  service  not  ap- 
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pertainiog  to  hia  duties  as  chief  engineer;  and 
for  the  proper  instruction  on  the  item  referred 
to,  the  eighth  instruction  is  to  govern  the  jury." 

The  eighth  instruction  need  not  be  repeated, 
as  it  asserts  the  same  principles  contained  atiove, 
in  which  the  court  left  nothing  for  the  jury. 
When  this  case  was  before  this  court  (15  Peters. 
371).  the  court,  in  referring  to  the  Act  of  1802. 
which  provided  for  the  organization  of  the 
engineer  corps,  cited  the  27llj  section,  which 
1 19*]  declares,*"  that  the  said  corps  when  so 
organize<l  slinll  be  established  at  West  Point, in 
the  State  of  New  Yorlt.  and  shall  constitute  a 
military  academy;  and  the  engineers,  assistant 
engineers,  and  cadets  of  the  said  corps  shall  be 
subject,  at  all  times,  to  do  duty  in  such  places, 
and  on  such  service,  as  the  President  of  the 
United  States  shall  direct."  The  court  observe : 
"  However  broad  this  enactment  is  in  its  lan- 
guage, it  never  has  been  supposed  to  authorize 
the  President  to  employ  the  corps  of  engineers 
upon  any  other  duty,  except  such  as  belongs 
either  to  military  engineering,  or  to  civil  engin- 
eering." "  But  assuming  the  President  pos- 
sessed the  fullest  power,  under  this  enactment, 
from  time  to  time  to  employ  any  officers  of  the 
corps  in  the  business  of  civil  engineering,  still 
it  must  be  obvious,  that,  as  their  pav  and 
emoluments  were  or  would  be  regulated  with 
reference  to  their  ordinary  military  and  other 
duties,  the  power  of  the  President  to  detach 
them  upon  other  civil  services  would  not  pre- 
clude him  from  contracting  to  allow  such  de- 
tached officers  a  proper  comi>en8ation  for  any 
extra  services,  ouch  a  contract  may  not  only 
be  established  by  proof  of  some  positive  regii- 
lation,but  may  also  be  inferred  from  the  known 
pracli(;e  and  usage  of  the  War  Department." 

Gen.  J.  G.  Swift,  who  was  formerly  at  the 
head  of  the  engineer  corps,  in  his  deposi- 
tion, which  was  read  as  evidence,  said:  '"I 
have  looked  over  the  account  hereto  at- 
tached, amounting  to  $37,127.42.  and  am  of 
opinion  that  the  business  or  functions  therein 
charged  do  not  pertain  to  the  functions  of  a 
civil  engineer,  nor  do  they  pertain  to  the  func- 
tions of  a  military  engineer."  And  he  states, 
that  whilp  chief  of  the  engineer  corps  he  re- 
ceived additional  compensation  for  extra  serv- 
ices. 

Major  McNeil,  a  witness,  and  who  is  a  civil 
engioeer,  states,  on  l>eing  requested  "to  look 
at  the  account  of  Charles  Gratiot,  hereto  an- 
nexed or  apjiended.  and  state  whether  tlie  serv- 
ices therein  charged  belong  to  civil  engineering 
or  military  engineering,  or  to  either,"  aiywerea, 
"I  should  say  that  they  would  Ik;  classed 
under  neither.  They  do  not  belong  Ui  the  du- 
ties of  the  engineer,  either  civil  or  military." 

Captain  Talcott  held  aconimisalon  in  tlie  en 
gineer  corps,  from  August.  1H18,  to  Septem- 
ber, 18ii6,  and  he  states,  that  while  in  the  corps, 
for  extra  services  he  received  extra  allowances. 
And  he  also  says:  "I  have  examined  the  ac 
count"  (of  General  Gratiot)  "appended,  and  am 
of  opinion  that  the  several  items  of  services 
charfire<i  for  do  not  nppertain  to  either  military 
or  civil  engineering."  And  further,  "  I  do  not 
consider  them  the  appropriate  duties  of  the 
chief  engineer,  or  of  any  other  engineer." 

It  is  admitte<l,  that  so  far  as  the  duties  of  the 
chief  of  engineers  were  regulated  by  law,  or 
by  i^gulations  of  the  War  Department,  they 
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may  %e  considered  as  matter  of  law  for  the 
court,  but  much  parol  evidence  wu  heard  as 
to  the  appropriate  duties  of  that  oflBcer. 
*and  to  ascertain  what  part  of  the  [*1S0 
services  charged  for  came  within  such  duties. 
Now,  these  were  matters  of  fact  for  the  jury, 
and  not  for  the  court.  The  claim  was  to  be  al- 
lowed or  rejected,  according  to  the  usage  of  the 
department,  and  that  usage,  like  every  other 
fact  not  established  by  judicial  decision,  is  a 
subiect  of  proof. 

The  depositions  above  referred  to  were 
only  a  part  of  those  which  were  read  in  evi- 
dence. Other  witnesses  differed  with  those  I 
have  cited,  as  to  some  of  the  material  facts 
stated,  and  to  determine  this  conflict  was  the 
peculiar  province  of  the  jury.  But  the  whole 
evidence  was  ruled  by  the  court,  and  not  per 
mitted  to  be  weighed  bv  the  jury.  On  this 
ground,  I  think  the  judgment  should  be  re- 
versed. 

This  ruling  is  attempted  to  be  sustained  by 
the  view  of  the  court  in  the  case  in  15  Petefi, 
above  cited. 

The  third  item  charged  by  General  Gratiot, 
in  the  account  then  relied  on,  was  as  foUovs: 
"  For  extra  services,  in  conducting  the  affain 
connected  with  the  civil  works  of  internal  im 
provement  carried  on  by  the  United  State*,  aod 
referred  to  the  Engineer  Department  for  eir 
cution,  and  which  did  not  constitute  anv  part 
of  his  duties  as  a  military  officer,  from  tLe  Irt 
day  of  Au^st,  1828,  to  the  6th  day  of  Decen- 
ber.  1888,  inclusive,  ten  years  and  one  husdrrd 
and  twentv-eight  davs,  at  $3,600  per  annum. 
$37,262.4^.  '  And  in  their  opinion  in  that  case, 
the  court  did  say:  "  As  to  the  3d  item,  ccmni 
tuting  a  charge  of  $^37,262.46.  for  extra  service, 
in  conducting  the  affairs  connected  with  the 
civil  works  of  internal  improvement,  verr  dif- 
ferent considerations  may  apply.  The  court 
are  of  opinion  that  this  item  has  no  ju&t  foua 
dation  in  law;  and  therefore,  that  the  evidence 
which  was  offered  in  support  of  it,  if  Hdmittfd, 
would  not  have  maintained  it."  The  rvaaoo 
assigned  by  the  court  was,  that  the  servkti 
specified  came  within  the  official  and  ordinary 
duties  of  the  office. 

Now,  the  account  rendered  at  the  laat  tiM 
differed  in  amount,  thoueh  thp  diff« 
small,  from  the  one  charged  in  the  tirati 
and  to  which  the  above  remarks  of  the 
are  a{)plicable.    But  there  is  a  much 
difference. 

The  items  of  service  are  specified  in  tW  I 
account,  spreading  over  aevisral  pages, 
of  the  genera]  charge  cited.  And  the 
tioDB  which  I  have  referre<l  to,  and 
named,  were  taken  in  the  cause  sobaeqnaMly 
to  the  delivery  of  the  above  opinion.  The  teti 
thus  thrown  into  the  case  gave  it  a  new  i 
Thev  particularized  the  service,  and  d. 
bv  distinguished  engineers,  what  did  and 
did  not  Mong  to  the  duties  of  OcoeralOmioL 
as  chief  of  engineers. 

In  the  opinion  of  the  court,  Ibe 
generalize<l  in  the  firstacoounl,  f 
with  internal  improvonents,  cum  witUi  the 
general  regulations  of  the  War  DeputaMBL  j 
and  might,  therefore,  *in  their opinAoa. (*1  SI  | 
be  decided  as  matter  of  Uw.    However  thi*i 
may  be,  I  hold  that  the  new  and  m 
facts  proved  as  to  usage  and  ibe cxtrs  date'*'  I 
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Genenil  Gratiot  were  mAtters  for  the  jury  and 
sot  for  the  court;  consequently,  thai  there  was 
«Tnr  in  witiiholdinii;  them  from  the  jury. 

In  bis  account.  General  Oratiot  charged  the 
^oreminent  for  the  disbursement  of  upwards  of 
ciL'titi  en  millions  of  dollars  fw  "  fortjticHlions, 
joternal  improvemcDt,  light-houses  and  beacons, 
MiKlary  Academv,  lithographic  press,  north- 
nest  ex'x^iitiTe  bnikUogB*  aata  nutwem  bomid' 
aiT  of  Ohio." 

The  trtaicript  oontafDinf  the  above  charge 
'Aiis  regularly  c«'rlifif'd  by  the  Treasury  I)e- 
paruneat  as  having  been  presented  by  General 
Ontiot.  and  disallowed,  "as  not  admlarible 
a^inst  the  trettsaiy."  That  the  pcrvices 
charged  for  were  renlered  waa  not  disputed. 

Beo  jamin  Fowler,  a  derk  In  the  Engineer 
I)c{^rtmcnt.  testified  that  the  Rcrvices.  as 
<harged  by  General  Gratiot,  had  been  per- 
formed. 

In  their  second  instruction,  the  court  in- 
formed the  Jury  that  the  defemlani  was  not  en- 
titled to  any  oredit  for  oommiHsions  on  disburse- 
L'lents  on  account  of  appropriations*  for  fortiti- 
( HtioQs,  as  chai^;ed  by  liim.  Of  this  item,  the 
"oly  evidence  in  the  cause  Is  that  furoisbed  by 
liic  transcript  introduced  by  the  United  States, 
as  the  principal  evidence  on  which  the  defend- 
ant is  charged,  and  the  evidence  thereby  fur- 
nished, is  not  sutBcient  to  authorize  the  jury  to 
allow  the  defendant  the  cretiii  claimed.  'Vhc 
san\e  instruction  was  ^substantially  given  in  re- 
etird  to  di8burHemeat8  for  fcHtUioaUons,  and 
for  other  objects,  jus  charged. 

Now.  it  would  seem  that  the  transcript  above 
stated,  certified  by  the  Treasury  as  containing 
0<>ueral  Gratiot's  account  disallowed,  provea 
'lie  «ervitt-s  churireti  were  rendered;  ami  they 
were  also  proved  by  Fowler,  whose  deposition 
was  taken  in  1848.  since  this  case  was  before 
'js  on  the  former  writ  of  error.  And  whatever 
part  of  those  disbursements  did  not  appropri- 
atehr  belong  to  the  office  of  General  Gratiot, 
under  the  UKage  of  the  War  Department  and 
the  opiaioQ  of  this  court  in  the  former  case, 
would  oonstftme  a  fair  ground  for  compensa- 
tion 

dome  of  the  other  instructions  might  be  com- 
mented on.  in  reference  to  the  evidtenoe,  but  T 

d(^m  it  unnecessary  to  do  bo,  as  in  my  opinion 
the  judgment  should  be  reversed  on  the  grounds 


This  writ  of  error  brings  before  us  a  ca.«»e 
from  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Missi-ssippi. 

At  May  Term.  1840,  a  judgment  was  ob- 
tained by  the  plaintiff  against  J.  H.  Brown, 
James  Magee,  and  E.  f.  Sessions,  for  two 
thousand  two  hundred  and  sixty-three  dollars, 
on  wliich  judgment  an  execution  was  issued 
the  12th  January,  1842.  which  was  levied  on  a 

:  large  amount  of  personal  property,  supposed. 

i  as  stated  In  theretnm  of  the  marshal,  to  belong 
to  E.  J.  J^cssions.    A  part  of  this  property  was 

I  claimed  by  Martha  A.  Sessions,  the  wife  of  K 

i  J.  Sssaiona,  as  devisee  of  Rnssel  Smith,  de- 
ceased. A  bond  being  given  by  the  claimant, 
and  pleadings  being  tiilcd,  under  the  statute  of 
Mississippi,  the  rigphf  of  property  was  submit- 
ted to  a  jury,  who  found  the  title  to  it  in  the 
said  Martha,  and  that  it  was  not  subject  to  the 
above  execution ;  on  which  verdict  judgment  was 
entered.  On  the  trial,  a  bill  of  exceptions  was 
tiled  by  the  pluintitT,  in  which  was  set  out  the 
record  of  the  original  judgment  and  execution, 
the  will  of  Uussel  Smith,  and  the  probate  of 
the  same,  the  inventory  and  appraisement  of 
the  proper^  of  the  deceased,  and  other  evi- 
dence. It  is  unnecessary  to  state  this  evidence 
in  detail,  or  to  couKider  the  legal  questions 
which  were  raised  in  the  oxsc.  a-s,  on  the  same 
state  of  factK,  the  same  legiU  (piestions  were 
considered  and  decided  at  the  la^t  term  of  this 
court,  in  the  case  of  PHet  8mi»n$  ^  How- 
ard, 624). 

Ths  ruling)*  of  the  court  in  that  cane  u)ere  mis- 
tained,  and  the  iudgment  mut  aJh-VMd;  and  Cle 
judgment  in  thMeami»atm4i0krmed,wUh€09l», 
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aaS5fl».T0nX  C.  PATGE.  Plmntiff  in  Error, 
MARTHA  A.  SESSIONS. 

Itodeelslnn  of  this  court  in  the  ease  of  Price  v. 
I  (t  Howard*  CM,  reviewed  and  oonflrmed. 


^pIlIB  case  was  brought  up  by  writof  errtrfrom 

1  the  Circuit  Court  of  the  United  States  for 
the  boulhern  District  of  Mississippi, 
ne  fade  in  the  case  bringing  it  within  the 

principle*<  of  llie  caM;  of  Pn'ri  v.  Si  ;^itinnn,  de- 
«idi<d  at  the  last  term  of  tlus  court,  Mr.  Critten- 
«la«eii  behalf  of  thedefwdanl  it  error,  sub- 
flilld  i»  wtthoitl  ai)Bument. 

jilt  JMap  MoLaAx  delivefed  lheopink>n  of 

•  he  court: 


LB8SBB  OF  HENRY  REYNOLDS  kt  al. 

I  The  queation  trhether  Uure  teat  atij/  eckhnce  to 
I    be  submitted  to  ths  furg  wBi  be  considered  in 

j  thin  court  only  on  exception  regularly  takei^ 
,     iimtructiowt  to  jury,  when  not  erronojuit. 

fn  an  Hitinn  of  ej«'ef riient,  wtien-  two  of  the 
]>laiiitit!>  leK*<irs  were  inarriecl  woman,  aiul  the  fl<>- 
,  nii.'ie  WH8  IhkI  in  the  lieelamtion  to  have  lnjeii  on 
the  l.st  of  .Iioojiii  y,  IMT).  it  wiu*  neceenary  to  estab- 
lish to  the>.atisf)i(  t loll  of  the  Jury  that  the  niarriafro 
Uiok  place  Iwfore  that  fiu> ,  liiasnmeh  iia  tliolr  hnB» 
tmnda  were  statetl  to  have  Joine<l  in  the  demlfw;. 

Two  doposition.H.  taken  in  IHIH.  were  Riven  In  evi- 
dence, one  of  which  stated  the  death  of  the  father 
of  the  women  to  have  taken  place  "upwards  of 
twenty  years  a+fo."  and  tlie  other  "about  twi>nty- 
eiKht  years  tAgo."  Both  of  the  doposiUous.  when 
enumeratInK'  tht«  childern  of  th«  deoeaded,  men* 

tiodi'ij  trio  t'lu't  of  th*'  laarriiiiro,  without  sayinir 

wlien  kucIj  uiarriHKe  took  place. 

In  Rivlnjf  its  Inntriu  tloiis  to  the  jury,  rh«'  l  oiirt 
remarked  that  "the  (kimrtitionH  Mhoulti  be  favor- 
ably <  (>nstnied."  After  nnirlnfr,  the  Jury  n  turncd 
Into  court  and  inquired  what  wa«  m««Hnf  bv  the 
instruction  that  the  "deDo«ltiunti  nhould  be  riivor- 
ably  construed,"  when  the  court  Informed  fliom, 
that  "where  a  suit  na'i  ttroukfht  by  .\  luid  H.  ns  man 
and  wife,  and  a  wiinenH  imiveil  them  man  and 
wlf«'  shortly  after  the  suit  whs  l>rou(rht,  without 
pniviuK  the  time  at  whkh  they  were  iiitt-rmarrii-d, 
■  It  miK'hf  well  be  inffired  that  itu  y  were  man  atid 
I  wlf»'  when  the  r*uit  wan  in>*tituf'Ml :  and  if  there  was 
I  an  ambiKuity  In  the  depiwition  of  vvmiam  Ftawle 
(the  witucMN),  it  wius  in  the  power  of  the  Jury  to 
And  that  the  two  fcn,,-^  cnrtrt  had  Intonnanrled 
l)ofore  the  1st  of  January,  ISIS." 

"  ~  tlons 
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bad  boen  referred  tnthf  court,  or)  a  motion,  on  the 
part  of  the  defendant,  tor  a  nonHult,  for  want  of 
proof  of  heirt-hip  and  internmrriaKe  of  the  dauKh- 
tere  of  Reynolds,  at  the  date  of  the  demise,  1  Jan- 
uary, 1«1.'>:  and  that  it  wemed  to  tlie  court  that 
WiUiain  Hawlc  (the  witncw*!  referred  to  the  persons 
who  where  tlifh('ii->t  ol  Reynolds  at  the  time  of  his 
('<  Htli,  Hii'i  not  111  tlie  time  the  depofition  waK  taken, 
and  retuticd  the  nouf^ult ;  hut  the  Jury  were  not 
bound  hy  the oonstruetlon  driven  by  the  eourt,  and 
could  kIvc  the  deposition  any  conntruction  they 
Niw  j»ro}M  r. 

Noexeeptlon  havinR  been  taken  to  the  opinion 
of  the  court  overruliuK  the  motion  for  a  noiiMiit, 
the  qucKtlon  whether,  nf*  a  matter  of  law.  there  ^^a8 
any  evldenee  to  tie  (-iitiinitted  to  The  jury,  K'linK 
«atabllsh  the  lDt4.'njiarriage  at  or  before  the  time 
the  demiHe  l«M  In  the  deolanition.  wae  not  be- 
fore this  court. 

And  In  the  ^uhmtssion  to  the  jury  of  the  <juesfion 
of  fact,  whether  or  not  the  «  v  idenee  jirove-^l  the 
marriage  before  that  tiim'.  ttiere  wns  no  interfer- 
ence with  the  province  uf  the  juryi  or  violation  of 
an\  rtiie  r,t  law,  tbequestlonhnvlnf  beenltftopen 
for  tiu'ir  tindiuK. 

Then-  wan.  therefore,  no errortoihe|woiw>e<tlng» 

of  the  court  below. 

TU£  facts  in  this  case  are  set  forth  in  the 
opinion  of  fhe  ooiiit. 

Tlie  cHse  was  arinicd  l>v  Mr.  Crittenden  for 
the  plaintiff  in  error,  and  ^r.  Morehead  for  the 
defendantti 

Mr.  Jvitire  Nelson  delivered  the  opinion  of 
the  court : 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
brinfring  up  for  review  certain  instructions 
given  to  the  jury  on  the  trial  of  an  action  of 
ejectment,  brought  by  the  defeodiiit  in  error 
a^'Hinst  tlie  plaint  if!  in  error,  and  Id  whldl  the 
former  obtained  a  verdict. 

The  aetioD  was  brought  to  recover  ponenion 
of  a  lartre  tract  of  land  situate  and  lyinc  in  the 
State  of  Kentucky,  to  which  tlie  lessors  of  the 
phdntifT  elafnied  utle  aa  the  heirs  of  James  Rev 
nolds,  the  nriLrinal  patentee  of  the  tract. 
124*J  *Two  of  them  were  daughters  of  the 
patentee  and  feme$  cMtert.  with  whom  their 
husbanrls,  Cutl)ush  and  Hoese,  had  joined  in 
the  action,  and  the  demises  in  the  several  counts 
In  the  dedaratloo  were  laid  Jointlv  and  not 
severally,  and  were  of  Uie  date  of  1  January, 
1815. 

Several  questions  uf  law  were  raised  by  the 
OOUnael  for  the  defendant  below,  in  the  couraeof 
the  trial,  and  were  disposed  of  by  the  court, 
and  exceptlona taken,  but  as  they  have  not  been 
relied  on  here  as  grounds  of  error,  it  is  unim- 
portant to  notice  them  more  parlicularly. 

The  suit  was  commencefl  in  the  latter  part  of 
December,  1815.  and  continued  from  terra  to 
term,  until  the  November  Term  of  the  court  in 
1848,  when  it  waa  tried,  and  a  ver^  found 
for  the  plaintUr. 

Among  other  testimony  introduced  on  tbe 
part  of  the  les.«ors  of  the  plaintiff  to  (>stabll9h 
their  title  to  the  tract,  and  right  to  recover  the 
powcsslon.  were  the  depositions  of  William 
Kawle  and  Thompwn  Cuiiip^tnn,  Knth  of  the 
city  of  Fbiladelphia,  duly  taken  before  a  com 
patent  ofReer,  in  May,  1818,  the  material  parts 
of  which  are  as  follows: 

William  liawle  deposed,  "  That  he  was  well 
acquainted  with  James  Heynolds.  late  of  the 
city  of  Philadelphia,  carvi  r  htk!  ciM"  r.  '.'  fi" 
lived  many  years  in  a  house  bolonging  to  the 
wife  of  this  affiant,  as  a  tenant,  in  the  city  of 
Philadeliibin;  tJuU,  to  the  beat  o<  tkia  aflhwt'a 


reGo)lecti<Ni  and  belief,  the  said  James  RcyaoUf 
left  Hire  ehlMren  at  the  thne  of  his  death.  vWrii 

was  upwards  of  tw(  nty  years  aeo.  Tlie  c»m*^ 
of  the  children  living  at' the  time^of  bk  death 
were  Jamas,  Henry,  Anne,  and  BUmhaili,  see 

of  whom  marrird  Edward  CutbuMh.  ami  the 
other  James  Keese,  and  tiarah,  who,  a»  far  w 
afHant' a  linowledfe  extends,  waa  not  nanM; 
and  this  deponent  believer  the  .said  Jimf^. 
Henry,  Anne.  Elizabeth,  and  barah,  were  tbe 
heinMit*law  of  tlie  eald  Jamea  ReynoMi. 
ceapcd." 

Thomas  Cumpeton  deposed.  "Thathevai 
acquainted  with  James  Reynolds,  laie  ef  ll» 
city  of  Philadelphia:  that  he  died  about  t««*y 
eiifhi  years  ago;  that  he  left  two  m^ds,  to  wit. 
■lameaRejmdlaHand  Henry  l^ynolda,aidlia«r 
daii?htcrs.  to  wit,  Anne  Reynolds,  nowmtrri'd 
to  Edward  Cut  bush,  Eli/JtlK-th.  now  nutrrirl 
to  James  Heese,  and  Sarah  Reynoldsi,  whoa 
tlii'^  deponent  believes  to  Ih*  the  heirs-at  Uw/ 

When  the  testimony  clf»c<J.  the  foUowinc 
among  othi  r  instructions  were  praved  for  U 
the  c"otin8el  for  the  defendant,  namely:  "Thai 
the  plaintiff  cannot  recover  on  thedenusrnf 
Cutbtish,  unless  the  jury  shall  tind  from  tbe 
evidence  that  he  was  married  to  tbe  daugbter 
of  the  said  patentee,  Heynolds,  on  or  brfort  tbe 
date  of  his  demise,  to  wit,  the  Ist  Januan 
1815;  nor  can  the  plaintiff  recover  ootheik- 
mise  of  Reese,  unless  they  shall  find  Iwvw 
*married  to  another  datiLrhter  of  the  ('liiS 
said  patentee,  at  or  before  the  same  day;  nor 
can  the  nialnlilf  reeover  on  any  of  the  deadM 
in  tlie  aeclaration,  unless  the  jtiry  sli.i'!  r 
from  the  evidence  that  the  lessor.  Jamee  hetrx. 
was  married  as  aforesaid,  on  or  before  1  /ss- 

iiary.  1*^15  die  liavine  joined  in  the  dt-mr^  4.« 
laid  in  each  of  the  several  counts  in  the  decla- 
ration).'* ■  - 

The  rp<'ord  f urther  states,  that  the  instnic^'  '  • 
thus  prayed  for  on  the  part  of  the  deftn<i«ti 
were  given,  "bnt  the  court  remarked  fb  iht 
jury,  that  the  depoaltiona  ahonld  be  favoiaMr 
construed."  . 

After  the  cause  was  thnaaabmUliA  npB  ihK 
bninch  of  it.  the  jnry  retiimetl  into  court,  sad 
inquired  "wlial  was  meant  by  the  insimcfk*. 
'but  the  depfMitions  should  be  fa vo>mblycva 
strued.'  "  when  the  court  informed  them,  ""ibit 
where  a  suit  was  brought  by  A  and  B.  as  mas 
and  wife,  and  a  intneta  proved  them  man  sad 
wife  shortly  after  the  suit  was  brought,  milbr 
out  proving  the  time  at  which  they  were  iatrr 
nuirried,  it  might  well  be  inferml  thsttbrr 
were  man  and  wife  when  the  suit  was  institiued. 
and  if  there  was  an  ambiguity  in  the  depoB- 
tion  of  William  Hawle  (the  witness^,  it  wil' 
the  power  of  the  jury  to  find  that  the  iwo/a»n 
eoftfrf  had  intermarried  before  tbe  1st  Jnvmn. 
181 5. 

The  jurvwere  further  told.  '*thal  thedqMi- 
Moiik  MdlHw  referred  to  tbe  eoufl,  en  n  mi^ 

lion  on  tlie  part  of  the  defendant  for  a  nou-  ' 
for  want  <>t  |irr>of  of  heifsbip  md  j 
ef 'tfee"d  a  1 1  ,L' }  1 1  era  of  ReynoMa  it  ikBi 
demise.  1  .laimarv.  1815:  nndlbat  ft  serrorri  • 
the  court  that  WiUiam  Ifenaffc^tiW  witaiBi.  rt^ 
fsfvad^'to  persona  wbo  wpre  fhe  bdM  ^Wtt" 

ric»ld«  lit  tlie  time  '  1  -  h,  find  n-M  al  thf 
time  the  depoaitkm  waa  take^.  and  reiuwd  He 
nonaolt;  bol  tfnft  tbe  fnywmkmA  hmM ht 
tbe  oonatnietloB  gifen  ■Vj^j 
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dve  the  depoKtion  my  oonBtnictkm  thej  mw 

proper. "  , 
TbU  is  the  Kubrtancc  of  the  case,  as  presented 
00  the  record,  so  far  M  tbe  Questions  before  us  j 
arc  involved,  and  upon  which  we  are  called  i 
opoD  to  decide. 

Tbe  coiiDsel  for  tbe  plaintiff  in  error  contends, 
that  the  testimony  of  lRaw)e<«rad  Compston,  as 
it  fuilcfl  in  their  ilepositions.  and  which  is  alone 
relied  on  by  the  defendanu  in  error  as  proving 
tbe  fDt«nmuTia<;e  of  Anne  and  Elizabeth,  two 
of  the  hfirs  of  the  j^atentoe.  with  Cufbush  and 
Keese,  refers,  and  upon  a  fair  construction 
abooM  be  limited,  to  Uie  time  when  ibty  were 
Uken.  to  wit,  the  4tli  and  2(1  May.  1818.  and 
cannot  be  properlr  regarded  as  referring  to  the 
time  of  tne  OMnne  laid  in  tbe  declaration,  to 
wi',  the  1st  January.  1815;  and  t)mt  if  so.  then 
tbe  testimony  did  not  lay  a  sutlicient  founda- 
tion to  warrant  the  inference  or  pferamptlon 
the  jury  of  the  fact  of  intennarriaire  at  the 
ktier  date,  which  fact  is  essential  lo  maintain 
theactioD. 

WherfWJ.  the  counsel  !for  the  defendant  in 
I2tt*J  error  insi.sted  that  one  *or  IkjUi  lln;  ilen- 
<«itioiiB  are  open  to  a  OonstrucUon  that  afTordu 
direct  proof  of  the  intermarriaire  as  far  back 
u  tlie  time  of  the  death  of  the  jiatentce.  and, 
of  course,  before  the  date  of  tbe  demise;  or,  if 
not  direct  prof)f.  that  the  tifstimony.  at  least,  is 
fTjfflciently  full  and  comprehensive  to  authorize 
tbe  ^oiy  in  finding  the  intermarriage  aa  a  con- 
elusion  of  fact  as  early  as  that  dale. 

These  are  substantially  the  adverse  pcsitions 
bold  and  maintained  by  the  reKiKciive  counsel 
upon  the  point  in  question  between  them. 

This  court  is  not  called  upon  to  express  an 
"pinioD,  whether,  as  matter  of  law,  there  wjw 
any  evidence  to  be  submitted  to  the  jury,  going 
to  establiah  tbe  f ntermarriage  at  or  before  tbe 
time  mentioned:  iK'cau.nc.  althou^^h  this  ground 
was  taken  by  the  counsel  in  the  course  of  Ihc 
trial  below,  on  a  motion  for  a  noosnit,  and  was 

'^'vemiled.  no  exception  was  taken  to  the  de- 
cisioD.   The  point,  therefore,  is  not  before  us. 

Both  parties  there  amunned.  that  the  infer- 
ence or  presumption  of  intertnurriafje  or  not  nf 
the  date  of  the  demise  was  one  of  fact,  depend- 
ingrnpon  the  weight  of  the  evidence,  each  as 
it  was.  and  belonged  pro|H'r1y  to  the  province 
of  the  jury,  and  shoulil  l)e  nubmitted  to  them. 
And  the  <Miiy  question,  therefore,  here  is. 
whether  the  court,  in  their  instruction  on  the 
submission  of  the  case  to  tlie  jury,  violated  any 
niie  of  law,  for  which  error  will'  lie. 

We  iiHve,  acroniingly,  examined  the  instruc- 
lioos  given  on  this  aspect  of  the  case  with  at* 
tention.  and  are  satisfied  tint,  opoo  the  illlci> 
•*t  analysis,  to  which  they  may  b<»  propcTly 
ftubjccied.  there  is  no  well  fr)unded  objection 
to  them. 

It  is  true,  after  advising  the  jury  in  accord- 
ance with  the  prayer  of  the  defendant  below, 
that  it  was  necessary  for  the  plaintiff  to  estab- 
lish tbe  intermarriage  at  the  time  of  the  demise, 
in  order  to  entitle  Idm  to  the  verdict,  the  court 
orlded,  that  the  de|>ositionH  given  in  evidence 
lor  tiiia  purpoae  aliould  be  favorably  construed. 
Bat  wt  were  to  concede  anything  ex<«ption- 
rihlfiH  this  mode  of  construing  the  depositions, 
tbm  MMV  was  sutHciently  explained  and  cor- 
mdttA  i4Mn  the  inquiry  was  made  tqr  the  jury 
a>«  M  the  f oroa  «id  tmA  to  be  given  to  the  ob- 


servation of  the  court.  In  effect  they  were  then 
told  that  the  depositions.  ^{)ecially  Rawle's, 
left  the  question  at  issue  open  for  their 
consideration,  depending  upon  the  weight  to 
he  given  to  the  facts  therein  testified  to.  and 
u{X)n  which  it  was  comi>etent  for  them  to  find 
for  the  plaintiff;  which,  in  judgment  of  law, 
was  nothing  more  than  the  assertion  of  a  ri^ht 
in  tlie  jury  that  h.id  already  In-en  virtually  im- 
plied in  the  case  from  the  concession  of  both 
parties,  that  the  qucMioo  helonfed  to  ^at 
tribunal  to  determine,  aoooiding  to  thdr  vtew 
of  the  evidence. 

Indeed,  instead  of  improperly  Interfering 
with  the  province  of  the  jury,  the  court  seems 
to  have  been  particularly  guarded  against  leav- 
ing *any  undue  impression  upon  thdr  r*187 
minds  as  to  the  weight  and  effect  r.f  the  evi- 
dence from  opinions  that  had  fallen  from  it  in 
the  course  of  the  trial.  For,  after  referring  to 
the  view  taken  In  their  hearins;  on  the  motion 
for  a  nonsuit,  in  which  the  court  were  obliged 
to  express  an  opinion  as  to  the  tendency  of  tbo 
evidence  on  the  depositions,  the  jury  were  ex- 
pressly advised,  thai  they  were  not  l)ound  by 
the  confitniction  given  by  the  court,  but  conla 
give  such  constniction  as,  in  their  judgn&NitSp 
the  facts  would  warrant. 

£ven  if  an  opinion  had  been  expressed,  in  the 
course  of  submitting  the  case,  more  pointedly, 
jis  to  the  bearing  and  tendency  of  the  evidence, 
than  is  to  be  found  in  this  c^se  in  the  veoord» 
after  the  jury  were  advised  that  they  were  not 
intended  as  insiructions,  or  to  be  binding  upon 
them — that  the  question  was  one  of  fact  ao<i 
construction,  which  they  must  consider  and 
determine  for  themselves — we  are  not  aware  of 
any  ground  of  reason  or  authority  upon  which 
error  could  be  predicated  for  an  interference 
with  the  rights  of  the  jury,  but  the  contrary. 

The  ca.s<'s  of  Eruun  v.  F^iUm  (7  Wheat., 
426)  and  Carter  v.  Jackton,  ex  dim.  AtlUtr  U 
ai.  (4  Peters,  80.  81),  need  only  be  referred  to 
hi  cooflrmatlon  of  tbe  position. 

We  nn  <if  opinion,  thrrcfurt,  that  thf.  j'Klff- 
meni  of  Uie  Circuit  Court  tilould  be  Oiffirmed. 


QBRABD  C.  BRANDON. 


V. 


RALPH  W.  LOP^TUS  and  FLOYD  WHITB- 
ilEAD,  DtfendanU. 

MktMppi  ttatuti'—^  rid  n.-^—^i'rt^lcal*  no* 
tary  pubUc. 

Under  tbo  statute  of  MisslsslppK  provldloff  for 
the  adtnisslon  of  the  evidence  of  a  notary  publlo 
with  regard  to  a  protested  note,  dtreetinir  the  form 
of  proceeding  wbioh  the  notary  shall  pursuo,  and 

firovidlng  further  that  Justioes  of  tbe  peace  may, 
n  certain  uasea,  perform  the  duties  of  notaries 
putilic,  it  was  proper  to  rend  in  ovidcneo  the 
original  paper  of  the  aotinsr  notary,  although  tbe 
record  wa«  made  out  at  a  time  sulisequentio  that 
when  the  protest  was  actually  made. 

THIS  case  was  hroii^rht  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  MMssippi. 
It  WW  na  aflHoii  brought  by  the  ladorsea 
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against  tiie  iiulorscr  of  a  promissory  note, 
under  the  following  ciri  umstance*: 

On  the  12th  of  Decemher,  lba8p  the  foUow- 
in^  note  wan  executed: 

Fort  Adams.  December  1 2th.  1838. 

On  the  lirst  diiy  of  Jauiirtry.  A.  D.  1841.  we 
jointly  and  severally  proiuisti  to  pay  Gerard  C. 
Braniion.  or  order,  the  mimof  two  thousand  six 
hundred  and  sixty-seven  dollars,  value  re- 
ceived, without  plea  or  offset,  payable  and 
negotiable  at  the  Planters'  fimk  ox  um  Stite  of 
Mis8i.<i.sippi.  at  Nfttoliez. 

(Signed;  WlLLl.\M  C.  COLLINS, 

John  C.  Coi.i.inh. 
(lodoraed)  "  Gerard  C.  Braadon.  "  "LotUu 
«  WbU«hMd." 

1  28*]  *The  note  waii  pa.ssed  by  the  in- 
durser,  Brandon,  to  Loftue  &  Wlutehead,  who 
were  citiseoB  of  Virginia.  It  fell  due  upon 
tbe  4th  of  Januiiry.  1841,  and  was  not  paid, 
la  Februarjr.  1841,  Loftus  &  Whiteheul 
brought  ft  suit  asaliMt  Brandoo.  and  thecauae 
cainc  on  for  trial  in  June,  1842.  Upon  the 
IriHl,  tlie  plaintiil.s  otfered  in  evidence  the  fol- 
lowine  paper,  which  was  objected  to  by  the 
defendant;  but  being  admitted,  the  defendant 
took  a  bill  of  excepliuus.  which  is  the  only  one 
in  the  record,  viz, : 

The  plaintiff  then,  without  any  further 
proof,  offered  to  read  to  tbe  jury,  m  evidence 
of  the  protest  of  said  note,  and  to  show  notice, 
H  f  crtiflcate  of  Janie-?  K  Vonk,  which  wjis 
<-ontained  in  a  loo^e,  (ietaehe<i  piece  of  paper, 
partly  written  and  partly  printed,  ^liich  cer 
tiflcato  is  in  the  worda  aoa  figUMs  following, 
to  wit; 

8tat£  ok  Misaissirpi,  Adams  County: 

I,  Jameg  K.  Cook,  jualiee  of  the  p<*ace  and 
ex  officio  notary  public  in  and  for  said  county, 
residing  in  the  city  of  Natchez,  qualified  ac- 
cording to  law,  do  hereby  certify  that,  on  the 
4fh  day  of  January,  in  the  year  1841,  I  went  to 
Ifii  Planters'  Bank  of  the  State  of  Mississippi, 
in  Natchez,  and  then  and  there  presented  for 
piiyment  the  original  note,  of  which  the  fol- 
lowing is  a  true  copy,  together  with  the  in- 
dorsemeota  on  the  back  of  said  note: 

PoBT  Adams,  December  llStb,  1888. 
On  the  flrnt  day  of  .January,  A.  1).  istl.  we 
Jointlv  and  sevenilly  promiiH.'  to  pay  Gerard  C. 
Brandon,  or  order,  tbe  sum  of  two  thousand 
six  hundred  and  ^ixty-scvm  df^lljirs,  Mdue  re- 
ceived, without  plea  or  nllt-el,  payable  auU 
ncjgotiable  at  the  Planlen'  Bank  of  the  State  of 
Mitsiaslppi,  at  Natcbez. 

William  C.  Cullin», 
JOHK  C.  COLUNS. 

(Indorsed)    Gerard  0.  Brandon,"  Loftus 

A  Whitehead." 
Aud  I  then  and  there  demanded  payment  of 

the  said  note  accordine  to  tenor  and  elTeet. 
aud  was  answered  by  tne  i"!lor  of  tbe  siid  bank 
that  the  said  note  would  .i  ;  be  |>aid,  and  that 
no  funds  were  deposited  in  said  l)ank  for  that 
purpos-e;  and  the  said  note  was  not  paid  by 
any  oerson  when  payment  thereof  was  de- 
miintfed  as  aforesaid.  Wliereiip«in  1  nroiented 
sjiid  note  for  nonpayment,  and  nofitied  the  par 
ties  thereto  of  said  demand,  nortpawneni,  and 
protest,  and  that  the  holder  of  Mai<l  iiole  looked 
to  them  for  payment  thereof,  which  not  ices 
were  given  at  the  times,  and  addressed  to  and 
directe>d  in  the  nuuiner  following,  to  wH:  €)ar< 


ard  C.  Brandon,  at  Fort  Adam.H,  Miss.  To 
QerardC.  Brandon, at  Pinrknewille.  Miv*.  Te 
Gerard  C.  Brandon,  at  WtMKfvillr  IMi  >  T- 
W.  C.  and  J.  C.  Collins,  at  Couctinii*.  l^nn- 
siana. 

All  of  which  notices,  directed  to  tb«»  p&riie* 
respecliveh'  as  aforesaid,  were  placed  by  lae  m 
the  poetofficc  at  Natchez  in  time  to  eooul  br 
*the  first  mail  of  the  day  next  succeed  [*12^ 
ing  that  on  whieli  said  note  w^  proti^ti^^  » 
afttresaid. 

Which  facts  constitute,  as  herein  set  forth,  & 
full  and  true  record  of  all  that  was  done  by  me 
in  the  premitses. 

In  teatimony  whereof  I  iiave  hcreuDlo  aei  mj 
hand  and  affixed  my  oiBdal  eeal  this  27th  day 
of  January,  1S11 

[l.  s  ]  .Jamk.h  K.  C  ook.  J.  P.  Notaiy, 

State  of  Mibsibsippi,  Adains  C'ounty; 
Personally  appeared  before  the  ondersirtt*  i 

Justice  of  the  peace  for  the  county  aforesaid, 
amee  K.  Cook,  a  justice  of  the  peace  mdn 
officio  notary  public,  whose  name  is  signed  fa 
the  foregoing,  and  made  oath  that  the  samo  h% 
true  statement,  in  substance  and  in  fact,  of  hi* 
official  acts  and  doioffi  altogether  in  relation  to 
the  premises.  Jamks  K.  Cook. 

Sworn  to  and  subscribed  before  me,  l^isSTIk 
day  of  January*  1841. 

M.  ROKF.TAII.I  K.  .1.  P. 

To  the  admission  of  which  m  evidence  to  the 
jury  tbe  counsel  of  defendant  objected,  but  tbe 

court  nvfrniVd  the  objection,  and  permitted 
said  certiticate  to  to  the  jury  as  evidence  of 
its  contents;  to  which  decision  of  the  coort.  ta 
then  and  there  adrniMtrv,'  said  certificnte.  *ih1 
permitting  it  to  be  reaci  m  evidence,  the  couu*l 
for  the  defendant  excepted,  and  reserved  h» 
exception.  He  therefore  prays  that  thi«  hi* 
bill  of  cxcepliouH  may  be  .signed,  sealtd.  aud 
made  a  part  of  tbe  reconl;  which  is  done  ac- 
cordingly. J.  McKiNLET.  [seal.] 

To  review  this  decision  of  the  Circuit  Court, 
a  writ  of  error  brought  tbe  case  up  to  this  court 

It  was  argued  by  Mr.  Mojfon.  Attorney  Gee 
era],  for  tbe  plaintiff  in  error,  and  Mr.  Ibitri 
J.  Avnf  f or  defendanle^ 

\/r.  ju>>ti<-4  Catbob  delti 
the  court:  .■  :■ 

The  only  (pic^cion  in  fMa  ■nay  is.  w 

no*  1  r;.i :  ,i.    -  if  i  h      pr  i  >:  <  :  }y  adml"  ''  •' ' 

eviilcncu  to  fix  an  iodoiiii^oa  a  negotiabit  aaw 
payable  In  bank.        .  •  i^v-^ 

the  . statute  of  Mis-^N-i '}\.  \  II  1>:-1*, 
OUi^,  sec.  ^>  providiJS,  Ih^uUnah  mmm  wMtlt 
may  be  Decenary  -to-bwwiiiii  teatinoaiy  efa 

notary  puldic  in  any  sut*  trftTrbln.  u  ;  r,. 
note,  bill  of  exchange.  t>r  ntiier  mi>k£\ 


official  act  of  anch  notary,  certified  oadvlto'l 

I  luindand  aiteMed  by  lii-  ?i.ii;ti  l  il  seal,  ikal  la^ 
<leemed.  held,  aud  Uikuu  U>  be  «30m)lai|v%  4^  j 
;  denee  of  the  protect  of  such  note,  bU^  cratfiv  | 

!  writing  on  the  day  it  pKipMri-  h'  liH^e  l«n  ' 
I  made;  and  the  notary  atuili  nut  l>c  r-  (pux^J 
I  beyond  the  HmitJi  of  tbe  count  \  l  <  f  h  1 4^ 

to  give  evidence  of  the  f»t  ii«     Tin-  f. aei:.  r;" 
.  provision  declares  the  fon^  oJud  of      ' ' 

:  inHlruiiicnt.  .] 
I  *A:Mlilwn,  the  statute  prrM-rlt>T-s  It*.  I*  i;?t>  kj 
I  form.    \S"bcii  a  noliry  ssiuiU  j,irt't(M  an  in-*'- 

ment.  "  be  shall  make  and  cotltf 
ifaMi 


an  in-". 
sfv  on  tiaii.  *  •( 
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dooe  tbereoD  bj  him  in  relation  thereto,  ac- 
cnrdtng  to  thenols,  by  DoUogtbefeon  whether 

dt-mana  for  the  sum  of  money  mentioned  in 
Ute  same  was  made,  of  whom,  and  where ;  when 
tke fsqiiMte  Botkx  or  notfrai  w«re  nerved,  and 
on  whom:  where  the  same  were  mailfd,  if  Huch 
he  the  case,  when  mailed,  to  whom  and  where 
directed ;  and  every  other  fact  in  any  manner 
touchine  the  snme'shnll  be  distinctly  and  plain- 
ly aet  forth  in  the  notarial  record;  and  when  so 
TU3de  out  and  certified,  it  shall  liave  the  same 
validity,  force  and  effect  in  all  courts  of  rec- 
ant in  that  State,  aa  if  the  notary  were  personal- 
lypresent  and  interrogated  in  court." 

JuaUces  of  the  peace  are  authorized  to  per* 
fonntlM  dntlei  of  noCwiee,  in  particalar  in- 
stance)*,  by  another  statute  of  Mississippi:  and 
Uus  notarial  act  was  made  by  a  justice  of  the 


The  note  on  which  the  protest  was  founded 
K  due  the  4th  of  January,  lb41,  payable  and 
■egoliable  at  the  Planterr  Bank,  at  Natches; 
m«ie  by  William  C.  and  .Tohn  C.  Collins,  to 
Gerard  C.  Brandon,  and  indorsed  by  him;  and 
who  is  the  plantiff  in  ern>r,  and  was  the  de- 
fendant below.  Three  duplicates  of  notice  are 
st  tted  to  have  been  sent  by  mail  to  Brandon  to 
different  places.  An  objection  was  made  in 
tte  Circuit  Ck>urt  to  receiving  the  notarial  act 
b  evidence  for  any  purpose,  because  it  pur^ 
l-ins  to  be  a  record,  original  and  of  itself:  and 
.  ant  a  copy  of  a  record  from  the  notary's  book; 
;  which,  it  ia  insisted,  it  ought  to  be,  and  could 
eolr  be. 

After  setting  forth  the  facts  of  demand  at 
I  the  bank,  and  the  answer  of  the  teller,  that  the 
.  note  would  not  be  paid,  because  no  funds  had 
been  deposited  for  such  purpose,  and  that 
a  fonutfu  protest  for  nonpayment  had  been 
r  IBsdc.  and  also  the  fact  of  forwarding  the 
notices,  the  notary  says:    "Which  facts  con- 
f^itute.  as  herdo  set  forth,  a  full  and  trao  rec- 
•^rrl  of  all  that  was  done  by  me  in  the  prem- 
ie" To  this  is  altixed  the  notarial  seal,  signa 
ton,  and  affidsrrit  of  the  notary.   It  was  done 

00  a  separate  paper,  partly  printed  and  partly 
written;  and  ulTered  in  evidence  as  a  record  of 
tiie  notarial  act  within  the  meaning  oi  the 
•taiQte  above  recited. 

In  our  opinion,  the  legislation  of  Mississippi 
i-  distinct  and  certain;  it  liad  reference 
to  the  usage  of  notaries  public  generally, 
when  msJung  protests  and  giving  no- 
tiri<:  that  usage  we  uiitlcnitand  to  be,  for  the 
notary  to  make  the  demand  and  give  the  do- 
tioe,  and  «f  ler  doiaff  so.  to  write  out  the  facts  in 
his  memorandum  book  or  to  preserve  them 
otherwise ;  and  from  these  facts  the  record  con- 
fwnplated  by  the  statutes  is  made  up;  and  so  it 
wa«  done  in  this  instance,  both  in  .sulwtance 
<ii)d  form.  To  the  paper  having  the  olhcial 
v?al  and  alBdnvit  of  tba  aoCacy  attached,  the 
liegielature  lefen;  aad  not  to  aaj  previous 
writing. 

It  is  supposed  the  case  of  Fkming  y.  FiiUoni^ 
131»1  oto-  Miss  Rep  .  MTS)  gives  a  different 
instruction  to  the  statute.  The  objection  to 
the  record  of  protest  there  was,  that  it  had  not 
lieen  made  out  and  sworn  to  at  the  time  the 

1  rotest  was  made;  and  such  is  the  fact  in  the 
(^before  us;  but  the  court  held  that  the  rec- 
ord mi^U  well  be  made  subsequently,  and 
tMiiDr  wieoM,  aa  we  diink,  too  obvioaa  to 

Ho«aBD4 


require  explanation.  Nor  do  we  understand 
either  of  the  remarks  made  by  the  High  Court 

of  Errors  and  ApjK'als  of  Missi.'^sippi  in  any 
degree  impugned  by  our  construction  of  the 


ed,  loith  eotU, 
XStted  e  HoWm  ^ 


HUOH  A.  GARLAND,  PUdiU^  in  Brrvr. 

T. 

GEOBaS  Ji.  DAYI8.  J>tfMdani 

PhteUdt-'maUrial  defect*  in  plead^ifft  not  muni 

ay  tardiei. 

This  was  an  action  on  the  oaMi  tnTOiurbtby  Davis 
a^rainst  Oarland,  the  former  olerk  of  the  House 
of  Representatives.  The  declaration  set  out*  br 
way  or  Induaemeot.  a  eotttmot  between  Davla  ana 
Franklin,  the  predeocsSOT  In  oflea  of  OartaUMk 
and  then  obaried  upon  Qariaad  a  wrongful  and 
injurious  nsf leet  ana  refnaal  to  fumUh  a  oonr  of 
certain  laws  to  Darls,  as  bad  been  agresa  by 
Franklin. 

The  plea  was  non  amimptHl,  and  the  isene  and 
verdict  followed  the  plea.  . 

This'oourt  can  notice  a  material  and  tneuvabto  de- 
toot  In  the  pleadings  and  verdict,  as  tbej  are  rep- 
resented in  tbe  record  to  have  existed  in  the 
oourt  tielow.  altboutrh  such  defeotis  notnotleed 
In  the  MU  of  exoeinloas,  nor  saggested  by  the 

When  a  deowimtloa  sounds  In  tort  and  the  plea  is 

fi/m  OMtumpirft,  such  a  plea  woul«l  b««  bad.  on  de- 
murrer. If  not  demurred  to,  and  tVic  cas^e  Koes 
to  trial  (tbot^ue  and  verdict  following  the  plea), 
tbe  dcfaet  is  so  material  that  it  iu  aot  oured  by 
verdict,  under  the  statute  of  jeofails. 

Bad  pleas,  which  are  cured  by  verdict,  are  those 
which,  although  thejr  would  tw  bad  on  derrmrrcr 
because  wronsr  in  form,  yet  8till  contain  eauuKli 
of  substanOB  to  put  in  issue  all  the  material  i>arts 
of  the  declaration. 

The  privlslriu  by  Conjrress,  in  relation  to  amend- 
ments, which  is  found  in  tbe  8Sd  section  of  tho 
.ludlolary  Aot  ofim  is  similar  to  that  of  U  Hen. 
WW  I.,  but  oortalDly  not  broader. 
I    Tho  issue  was  an  immaterial  issue. 

Thi>  opinion  of  this  court  in  Patterson  v.  Tbe 
United  States  (2  Wheaton.  221)  reviewed  and  re- 
affirmed, namelv,  "  Whether  the  Jury  And  a  >r»'n- 
eral  or  a  specUiF  verdict,  it  is  their  duty  to  dwlde 
the  very  point  In  Issue,  and  although  the  court  In 
which  It  is  tried  niav  give  form  to  a  general  find- 
ing, so  as  to  iiiHke  it  hanuonize  with  the  Issue,  yet 
if  it  appear  to  that  eovirt,  or  to  tho  Hppellnte  court, 
that  the  finding  is  dilTei-ctit  from  the  isHue.  or  is 
conflned  only  to  a  part  of  the  matter  in  Insue.  no 
Judgment  can  bo  renderc<l  on  the  vei diet." 

ThiH  principle  applies  equally  to  a  plea  varying 
fn)m  the  Hubatance  of  the  deelHration. 

In  this  ease,  the  verdiet  d<M?8  not  find  any  of  the 
misfeasRnee  eharged  upon  the  defendunt. 
If  tlie  merits  of  the  ease  were  punned  upon  In  tho 
j  court  below.  It  was  Illegally  done,  because  no 
;  evidence  wan  cotiinetent  excirpt  such  lu  n>late4  to 
1  the  ommise  detwribed  In  the  declartition. 

This  court  abstairiH  from  awarding  a  repleader, 
for  the  reiisonfi  ,«rate<l  in  the  opinion,  but  reinandS 
the  case  so  that  tho  pleadings  may  be  amended. 

THIS  ca.se  was  brought  tip  by  writ  of  error 
from  the  Circuit  Court  of  the  United  6iatcs 
for  the  District  of  Columbto.  hokten  in  and  for 
the  County  of  Washington. 

*lt  was  an  action  on  llie  case,  brought  [*  1331 
by  Davis,  the  defendunt  in  error.against  Garland* 
tbe  clerk  of  the  House  of  Representatives. 

The  circumstances  under  which  the  soil  was 
brought  are  tlnis  set  forth  in  the  plaintiff's 
declaration,  which  was  filed  on  tbe  16lh  of 
Septamber,  1889: 
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"District  of  Coltt^bia. 

Washington  County,  to  wit: 
"  Ilu^rh  A.  Garland,  late  of  mhl  rnnnty,  was 
attached  toanswer  to  George  M.  Davis,  in  aplea 
of  trespass  on  the  ctise,  and  bo  forth.  And 
whereupon  the  said  Davis,  by  II.  M.  Morfit. 
his  attorney,  complains,  that  wlu  reas  the  House 
of  Representatives  of  the  United  States  had. 
at  the  first  so»«ion  of  the  25lh  Congress,  which 
was  L>efure  the  committing  of  the  grievances 
herein  complained  of,  pasaed  ft  Tesolotfam  that 
the  clerk  of  wiid  House  be,  among  other  things, 
directed  to  uiube  to  be  jjrinted  a  ninth  volume 
of  the  laws  of  the  Lnited  States,  after  the 
manner  of  the  eighth  volume  thereof;  and  be- 
ing so  directed,  in  pursuance  of  such  reso- 
lution the  then  clerk  of  said  Hou.se,  to  wit, 
Walter  S.  Franlclin.  in  the  month  of  July  of 
the  year  1838.  at  the  county  aforesaid,  had 
enijjfoyed  the  said  plHintilT,  and,  in  his  t-unacity 
of  clerk  of  said  Hovm,  had  agreed  ana  con- 
tracted tvith  said  pisiiitiff  tq  print  a  ninth 
volume  of  said  laws  in  tlie  manner  as  resolved, 
and  to  deliver  from  his  office,  as  clerk  of  the 
House  afotesaid,  a  copy  of  sidd  laws  to  said 
pluintifT,  to  enable  him  in  print  the  ^.imf.  and 
Itad  directed  the  chief  clerk  in  the  otlice  of 
said  clerk  of  the  House  of  Representatives  to 
prepare  the  said  copy,  and  deliver  the  same  to 
said  plaintiff:  he,  the  said  plaintiff,  in  consid- 
eration thereof,  had  made  ample  arrangements 
and  employed  the  means  to  [  rinr  the  s«id  ninth 
volume  of  said  laws,  and  was  m  all  reK{Ht:ts 
ready  and  willing  to  print  the  same,  after  the 
manner  as  directed  in  sai'i  resolution,  when  the 
said  Walter  S.  Franklin  departed  this  iife,  and 
the  said  Hugh  A.  Garland  was  elected  his  suc- 
cessor as  clerk  of  tlie  House  of  Representatives 
aforesaid,  anil  iju«l  charge  of  (he  laws  afore- 
said, from  which  the  said  ninth  volume  was  to 
bo  printed.  Anrl  the  said  plaintiff  having  the 
contract  aforesaid,  and  in  consideration  thereof 
having  prepared  for  the  faithful  execution  of 
the  terms  thereof,  according  to  said  resolution, 
and  having  als^i,  soon  after  the  election  of  j<nid 
(irfeiidant  as  t  Icrk  aforesaiil.  to  wit,  on  or 
about  llie  month  of  December,  in  tiie  jeai  lb3$, 
at  the  county  aforesaid,  and  ht-fore  the  com- 
mitting,' of  ihe  i^rievanee.s  lierein  complained 
oi,  the  said  defendant  was  notihed  of  said  sub- 
sisting contract,  and  of  plsratifTs  readiness 
and  willinLrne>*s,  and  preparation  to  comply 
with  the  same,  according  to  the  said  resolu- 
tion :  all  of  wtddii  notiA<Mtion  of  contract  and 
pr<-i>aralion,  as  given  af'>resjiid.  the  sjiid  plaint 
itT  avers,  and  the  said  defendant  was  io 
duty  Ixnmd,  as  clerk  aforesaid,  to  deliver  a 
liili"*!  copy  of  said  *laws  to  sa^d  pl  iintilT, 
lu  toniicquence  and  by  rea>-on  ol  the  sai«l  reso- 
lution of  Congress  and  the  said  contract  of 
.•-aid  plainlilT.  And  lie  the  said  plaint itf  after- 
wards, to  wit.  on  or  about  Ihe  Ist  day  of  Feb- 
ruary, 18;(9,  at  tlie  Cf»unty  aforesaid,  asked  and 
demanded  of  said  defendant,  who  had  charge 
of  baid  laws  from  which  the  uaid  ninth  volume 
was  to  be  printed,  a.s  ch  rk  <rf  tiie  House  of 
Keprescntatives  aforesjiid.  a  copy  of  saiil  hiws 
under  his  charcre,  for  the  pur{>osic  of  printing 
the  mine  according  to  8ai<l  contract,  and  in  the 
manner  as  directed  in  .^lid  resolution,  and  with- 
out which  copy  fn>m  the  ottice  of  said  clerk 
the  said  plaintiff  could  not  print  the  said  laws 
as  directed  in  said  resolution;  that  the  wki 


fendant,  contriviug  and  wrongfullv  and  ioto- 
riously  mtendin^  to  injure  the  siud  plsim. 
and  to  deprive  him  of  the  prnfit*,  anti  emolu 
ments,  and  advantages  whicii  he  might  ud 
otherwise  would  have  derived  and  aoquirH) 
from  the  printing  of  said  ninth  volume  r.f  ibe 
laws  of  the  Uniu*d  Slate*,  and  of  ib«  pmt\f, 
emoluments,  and  advantages  of  the  said  fob- 
sisting  contract,  well  knowing  that,  witboat  & 
copy  of  said  laws  from  his  s^d  oifict,  ibc 
pluntiff  could  not  print  the  same  as  diredei 
m  said  resolution;  and  the  s^iid  defendant  htmg 
in  duty  bound  to  deliver  a  copy  of  said  kw. 
as  clerk  aforesaid,  to  said  plaintiff,  to  comply 
with  said  resolution  of  Uongresa,  and  vii^ 
plaintiff's  contract  aforesaid,  afterwards,  tn 
wit,  on  or  eilu  u!  she  1st  (iay  of  Fel)ruaiy. ISJJ, 
at  the  county  aforesaid,  and  on  diTcn  otkr 
davs  and  times  between  tliat  dar  and  the  dur 

of    till'  i---niiiL'    'hi'    ^^  rit  in  tliis  bt'half,  did 

wrongfully  and  iojuhously  refuse  to  d^m, 
or  fumiah  or  permit  to  be  deliveied  fnm  tuA 

office,  or  furnished  therefrom  to  said  plaintiff 
a  copy  of  the  laws  of  the  United  States  for 
printing  the  said  nftttb  Tolnme  of  said  laws. « 

resolved  in  said  resolution  and  did  als<:»  wmoir 
fully  and  injuriously  refuM;  to  allow  ibe  aid 
plaintiff  to  i^nt  the  mid  ninth  TohnBe  of  ssid 
laws  in  the  manner  directed  in  ^ni  l  rf^thi?ioo. 
and  did  prevent  and  hinder  him  from  trtiQlis^ 
tlie  same.  By  means  whereof  the  atia  <9«ai|!e 
M.  Davis  lost  the  printing  of  fiaid  ninth  volamf 
of  said  laws,  and  the  benefit  of  sjiid  coointfi: 
and  hath  been  hindered  and  prevented  fmm 
making,  derivincand  having  the  prc»tits.  eraolii 
ments,  and  advantages  of  sucb  printing,  and  <>f 
the  compliance,  upon  his  part,  widi  the  «ud 
con  I  met,  and  hath  also  lost  his  timp.  tT»^i:V'* 
and  money,  in  preparations  for  comply::,^ 
with  said  contract:  which  protii^i.  emolamrab, 
and  advantace*;  The]  hath  Uf  n  s<>  hinden^ 
from  making,  ana  time,  trouble  and  money  bt 
hath  so  lost  in  said  preparations,  were  of  girtt 
value,  to  wit.  of  the  value  of  two  Utoosaad 
five  hundretl  dollars,  current  moner,  sad 
w  hid)  profits  and  monev  he.  the  said  pWadC 
might  and  would  have  bad  and 
for  the  wmngfnl  conduct  of  said 

There  wa-s  another  eouti'  ii;  tt>e 
seA.liog  forth  Ihe  eaiMl^reumstanoea  in  aA^ 
ferent  tnannar.    >  <fti^ 

*The  plea  was  ''"'i  v'.'.  uf^^'n '* l."!-?} 

which  issue  waa  joiined,  aad  the  cmiimi 
to  trial.    Uto'  vaiM,  after 
names  of  tT;r  lui  v.  pr(i< c  rl!  J  rh  i- 

"  WhOt  being  impwuek^d  and  wmtm 
the  truth' Ift-^lbe  premises,  upoo 
say,  that  tlu   -.•ml  iK^ffHilinu  liid  [L^^tjuu--  u;^ 
hima»elf  in  manner  and  ioriii  itm  iiua^^^'T^  ■. 
pMntUlatioteitidttit  him  halli  .oonplrtrn  ^  i  ^ 

they  n«^:^<"'i;s  the  (i;(ni.ii:es  of  lln-  -^iid  pluinrjff. 
tained  by  icn^ufi  uf  the  iio[i|it-rfoiwaJ3^' 
tlM  ptemise  and  assuuipf  ion  utor* 
f'lm  of  Bint|i|»  hundred 

A  motion  was  then  made  tat 

men!  fi  ir  ibr  frifTrrwfnir  r«.-HM'>n,'*.  vrZ.  : 

"  IkcauMj  there  is.  iu>  caust:  tjf  Hction  *t*t.  • 

in  the  first  count  of  tlie  plslMli's  <li:r-bnu  r 
♦'2.  Dlltrt.  as  to  the  M  Cmid  fount 
"8.  Hecauiir  there  is  m  ecneral  v^rdin, 

one  count  is  bud. 

^■'mmmm.  if*  a.  KmaiadefiiKi^Bt 
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This  motion  was  overruled,  and  JuUgmeot 
entered  upon  the  verdict. 

In  iIk-  coTirse  of  the  trial,  two  bills  of  ex- 
<^tion^  wtre  taken  on  the  part  of  the  defend- 
ant, which  were  as  follows: 

Irt  Exct'i  -'i  'i'  "  In  the  trial  of  this  cause, 
the  plaintiil.  having  offered  the  resolution  of 
Congress  of  14th  October,  1887,  proved  that 
in  July.  ISSS,  a  verbal  contract  was  made  be- 
tween the  plaintiff  and  Walter  Franklin,  then 
clerk  of  the  IIou*e  of  Hepreseniativcs  of  tli* 
United  Stain,  for  the  printing  of  the  ninth 
Tolame  of  the  laws  of  €k>ngress.  in  which  it 
vus  agreed  that  the  plaintiff  should  do  the 
printing  thereof,  on  the  same  terms  as  had 
ham  prt'viuuslv  agreed  with  i>fadatifre  father, 
wl  I  h  wl  <Ii<  f!  ^,  ,nic  short  time  before,  and 
httd  been  paid  to  said  plaintiff's  father  for 
the  eighth  volume  <tf  the  laws  of  the  United 
States,  and  w:i<?  m  be  paid  for  the  same  at  the 
usual  Con^es-s  prices — the  printing  to  be  ex 
ecuted  under  the  superintendence  and  direc- 

i>  n  of  Sarauel  Burche,  chief  clerk  of  said 
House  of  Representatives;  that  no  minute  or 
CDliy  of  said  agreement  was  made  in  writing, 
among  the  books  and  {mpers  of  said  Franklin  s 

■rticf ;  that  it  is  usual  and  customary  for  the 
■ '  ntracts  made  on  the  authority  of  the  House 
to  be  made  verballv,  and  the  same  have  always 
been  received  by  the  House  and  paid  for;  and 
ih.-it  the  Raid  plaintiff  frequently,  after  the 
maklog  of  the  said  agreement,  called  on  said 
Bitrdie  for  the  woric.  Mating  hit  veadioeai  to 
pp!)cee<l  with  the  work,  and  cud  not  receive  the 
same,  because  the  said  Burche  had  not  pre- 
paied  t&e  laws  for  pablicatlon. 

"And  t)i'--n  fnrthpr  prnvpd,  thnt  the  said 
Walter  Franklin  died  in  bepiember,  iS^,  and 
the  defendant  was  elected  clerk  of  the  House 
« the  firel  Monday  of  December,  1838:  that 
some  time  aflerwurda.  in  December,  1889.  the 
135*1  said  Burche,  not  having  yet  'prepared 
"iM'said  laws  for  said  publication,  and  the  said 
rlaioliff  waiting  as,  before  for  the  same,  the 
-aid  Garland  was  informed,  about  the  1st  of 
Jantiary.  18IJ9,  of  the  contract  so  as  aforesaid 
verbally-  made  between  the  said  Franklin  and 
the  plaintiff,  and  observed  that  he  had  under- 
•tood  such  a  resolution  was  passed,  and  that  such 
a  work  was  to  be  given  out  for  printing.and  that 
lie  considered  that  as  the  agreement  was  a  verbal 
eoeit  waa  not  binding,  and  that  he  had  the  right 
to  give  tiie  oootnuA  to  whom  he  pleased;  that 
afterwards,  in  about  two  months  from  the  be- 
ginning of  December,  1888,  he  was  again  call^ 
upon  and  infformed  of  the  aaid  oontnot,  ver- 
bally made  with  the  plaintilT  bv  the  said 
Franklin,  when  be  si^id  he  had  made  an  agree- 
ment or  a  contrart  with  one  Langtree;  and  that 
the  jyiid  Garland  did  make  such  agreement  wifh 
uid  Langtree,  and  ordered  the  worlf  not  to  be 
pwtn  to  the  said  plaintiff,  but  to  be  given  to 
aaid  Lanirtree  to  Ix:  printed,  which  was  done 
accordingly,  and  the  plaintiff  thereby^pruvented 
from  doing  the  work. 

"And  further  proved,  that  said  plaintiff  had 
made  considerable  preparations  for  the  work, 
und  had  engaged  Mr.  Gideon  to  do  the  print- 
iog  of  the  work,  and  bad  tr»ns(erred  to  said 
GMecm  his  offloe  and  press,  valued  at  $1,000. 
to  be  paid  for  hy  tin  piritifc  of  the  w(/rk — of 
ail  which  the  defendant  was  informed  before 
ke  0Mda  the  oontiaot  witii  Langtree;  and  thftt 
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plaioUlf  8ullered  considerable  Icm  by  the  taking 
away  aaid  contnct;  and  that  aaid  Gideon,  in 
the  prosecution  of  his  preparations  for  said 
work,  had  expended  $600  or  $700  for  paper 
for  that  very  work. 

"  And  further,  that  at  the  time  of  making 
said  verbal  contract  with  said  Franklin,  the 

Elaintiff  a»ked  him  if  it  was  necessary  it  should 
e  reduced  to  writing,  and  was  answered  that  it 
was  not  necessary,  and  was  not  usual :  and  also 
prove<1  that  there  was  no  written  contract  in 
the  offloe  of  the  clerk  for  the  printing  of  the 
eighth  volume  of  the  laws  of  the  United  Stales. 
Atid  that  sjiid  Franklin  knew  and  assented  to 
the  plaintiff's  engaging  said  Oideon  to  do  tlie 
taid  priBting  at  the  time  of  said  contract;  and 
that  the  defendant  was  advised  by  tlie  clerks, 
befure  he  miuie  the  contract  with  said  Langtree, 
to  be  cautious  and  not  get  into  difflcuUies  by 
irivin.:  the  work  to  another.  And  that  no 
written  contract  with  said  Langtree,  nor  any 
memorandum  thereof,  appean  in  the  office  ca 
said  clerk. 

And  upon  the  evidence  aforesaid  of  the 
said  plaintiff,  the  defendant,  by  his  counsel, 
prayed  the  court  to  instruct  the  jury,  that  if 
the  same  was  believed  by  the  jury  to  be  true, 
the  plainliU  was  not  entitled  to  recover,  which 
the  court  refused;  to  which  refusal  defendant 
excepts,  and  prays  the  cxMirt  to  sign  and  seal 
this  bill  of  exceptions,  wliich  is  done  tiiia  1^ 
day  of  April.  1842. 

**W.  CitAironr,  [seal 

"B.  TnURSTOX.  [SKAL 

*'Ja8.  is.  Morsell,  [sral  ^ 
*2d  Exception.    "  And  thereupon  [*r86 
the  defendant,  on  the  said  evidence,  prayed 
the  court  to  instruct  the  jury  as  follows: 

"  If  the  jury  believe  from  the  evidence  that 
thp  defendant,  in  making  tlie  subsequent  con- 
tract with  Langtree,  and  causing  the  compila- 
tion to  be  delivered  to  him  to  be  printed,  aetod 
othcially  and  Ixnm  Me,  and  not  with  corrupt 
motives,  and  verily  believed  that  the  prior  con- 
tract made  verbally  with  the  plaintiff  was  not 
obligatory,  then  he  is  not  liable  to  damages  in 
this  action  upon  the  evidence  aforesaid; 
which  also  the  court  refused  to  give;  to  which 
refusal  defendant  excepts,  and  prays  the  court 
to  sign  and  seal  this  bill  of  exceptions,  which 
is  done  aoconlinidVt  this  14th  day  of  April, 
I84d.  W.  Cbamch,  [sraj.. 

"B.  THimSTOH.  SEAL. 

■^TA^^.  S_  >[(  )K>i:i,r,,  'skal. 
Upon  these  two  exccpUuua  the  case  came  up 
to  thiBOoaft. 

It  was  argued  by  Mr.  Robert  J.  Brent  for  the 
plaintiU  in  error,  and  Mr.  Coxf  for  defendant. 
Mr.  BreM,  for  plain  ti  If: 
The  first  count  i--  tl*^fi'ff i]i  thi'-^- 
Ist.  It  does  not  siiow  any  aiiiiiority  in  the 
former  clerk  (Franklin)  to  tnake  the  contract 
on  which  O  ivis  founds  his  claim,  for  the  aver 
ment,  thai  i'raukUn  was  "directed  to  cause  Uj 
be  printed  a  ninth  volume  of  the  laws,  <&c., 
after  the  manner  of  the  eighth  volume  thereof," 
does  not  necessarily  imply  an  authority  to  con- 
tract, inasmuch  as  that  jjower  could  be  execu- 
ted by  causing  the  volunie  to  be  printed  by  the 
regular  printer  of  Congress,  who  might  be  en- 
titled to  all  its  printing. 

All  the  facta  stated  in  this  count  may  be  true, 
and  yet  FianlLlin  have  no  power  to  main  a 
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contract.  (See,  as  part  of  this  argument,  the 
Reports  of  House  Committee  in  volume  of  Re- 
ports of  Committees.  1840-41.  No.  It5,  Rep. 
No.  101  and  215.)  Therefore  I  conclude  that 
Franklin's  authority  as  a  public  officer  to  make 
the  contract  with  Davis  does  not  sufficiently 
appear,  and  if  so,  it  results  as  a  corollary  that 
it  was  bis  own  unautbori/zed  contract,  and  not 
binding  on  his  official  succensor. 

2d.  If,  however,  it  was  Franklin's  official 
contract,  binding  on  his  successor,  then  it  was 
only  binding  on  the  appellant,  as  the  agent  of 
the  Ilouseof  Representaiives,  and  the  appellee's 
reme<ly  should  l)e  against  the  House  of  Repre- 
sentatives, by  appeal  to  its  justice.  (See  on  this, 
1  D.  &  E.,  674-678;  IhKlqixm  v.  JHxicr,  1 
Cranch,  862  ;  7  Wendell,  254;  12  Wendell, 
179:  18  Johns,  126;  Chitiolm  v.  Georgia,  2 
Dallas,  419,  444;  1  D.  &  E.,  172;  2  Cowen, 
588.) 

8d.  If  binding  on  Garland  as  clerk,  yet  this 
137*J  count  shows  no  act  *of  his  tending  to 
establish  any  liability  on  his  part  to  Davis,  but 
a  repudiation  of  the  contract  utterlv. 

4th.  This  count  shows  no  consideration  for 
the  contract,  for  it  is  nowhere  averred  that 
Davis  was  fo  be  compensated,  nor  is  it  suffi- 
ciently shown  that  Davis  entered  on  the  per- 
formance of  this  contract.  (See  Coggf  v.  Bern- 
ard, 2  Ld.  Raym..  919.  920;  and  EUm  v.  Oat- 
ward,  5  D.  &  E.,  148.)  Merely  stating  that 
Davis  was  prepared  to  execute  the  contract 
does  not  make  a  sufficient  consideration. 

5th.  The  contract,  as  herein  shown,  was  to 
print  after  the  manner  of  the  eighth  volume, 
and  the  count  omits  to  show  the  manner  of 
printing  the  eighth  volume,  and  thus  a  mate- 
rial term  of  the  contract  is  not  shown. 

Again,  the  second  count  is,  in  addition  to 
the  above  objections  made  to  the  first  count, 
liable  to  the  further  objections:  1st,  that  it 
shows  by  way  of  recital  a  contract  with  Frank- 
lin as  clerk  (the  consideration  or  terms  of  which 
are  not  given),  and  then  sets  forth  no  other , 
ground  for  CiarlaiKl's  linbilily.  exccj)!  Iu.h  being 
liie  successor  to  Franklin,  and  refusing  to  give 
the  copy. 

Now.  It  Is  obvious  that  Fmnklin  may  have 
made  a  private  or  unauthorized  contract  as 
clerk,  and  it  will  not  Ik;  contended  that  a 
c]<Tk'H  contracts  are  ipm  facto  bmding  on  his  i 
successor,  without  showing  something  more  ! 
than  his  naked  contract,  as  a  ministerial  officer 
is  not  8up|x>sed  fr  officio  to  be  capable  of  mak- 
ing any  contract  he  may  choose. 

2<l.  This  count  (Iocs  not  (»h(>w  that  by  the 
contract  the  clerk  was  to  furnish  the  copy,  but  | 
merely  a  sulwequent  promise  by  Franklin  to 
furnish  the  copy,  and  yet  the  gravamen  of  it  is 
till-  refusal  of  (iarland  to  furinsh  a  copy. 

Again,  it  is  manifest,  on  the  face  of  both 
thcHc  counts,  that  no  liability  in  defendant  is 
shown,  and  that  me  declaration  is  in  material 
n'>!pect8  uncertain  and  unmeaning  according  to 
the  rules  of  pleading. 

If  either  count  is  defective,  the  judgment 
should  have  been  arrested.    (5  D.  &  K.,  143.) 

The  first  exception  sets  forth  all  the  evidence, 
and  I  contend  its  prayer  should  be  granted, 
because, 

l.Ht.  The  contract  as  proved  was  variant  in 
this,  that  the  printing  was  to  be  on  the  same 
t<>rms  as  plaintiff's  father  had  agreed  for  (8lh 
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vol.),  and  the  declaration  does  not  show  any 
such  terms  in  the  contract. 

2d.  The  declaration  does  not  set  forth  the 
material  qualification  m  the  contract,  that  the 
printing  was  to  be  under  the  direction  of  Burchr 
(See  the  statement  of  evidence.) 

3d.  The  proof  is,  that  payment  was  to  hr 
at  usual  Congress  prices,  and  they  are  nm 
averred  in  the  declaration,  nor  shown  in  evi- 
dence, 

♦4th.  The  proof  is,  that  the  printing  [♦  138 
was  to  be  done  under  direction  of  Sam  Burrbf. 
and  that  Burche  was  the  party  in  default  in 
not  preparing  the  laws;  how,  then,  could  dt- 
fendant  give  a  copy  until  Burche's  compilatioo 
was  completed,  which  is  nowhere  shown  tD 
the  evidence? 

Again,  the  evidence  sets  forth  as  the  buis  of 
Franklin's  authority  the  resolution  of  14th  of 
October.  1887  (which  see  in  Hoase  Journal. 
14th  October,  1837.  Extra  Session,  p.  191V  Ii 
appears  from  the  plaintiff's  own  evidence  thu* 
offered,  that  Franklin  s  power  was  in  Immiv 
referable  to  another  resolution  which  ^hooki 

f;ovem  and  control  his  power,  and  which  rwo- 
ution  was  not  given  in  evidence,  but  can  be 
seen  in  House  Journal,  30th  June.  1834.  papF> 
903;  and  also  see  House  Journal.  25th  Jom. 
1836.  page  1098. 

Now,  the  whole  evidence  either  shown  % 
complete  authority  in  Franklin  to  make  the 
contract,  or  it  does  not.  If  it  shows  bis  au 
thority,  then  could  Franklin  be  sued  for  non- 
performance? (See  1  Dum.  &  East.  173.  tad 
2  Cowen.  588.)  If  he  could  not  be  sued.  b«w 
can  his  successor  in  office?  And  if  his  cos 
tract  was  unauthorized,  his  official  •nicceMor 
cannot  be  bound  by  it. 

Again,  here  is  a  public  officer  bound,  we 
will  suppose,  to  have  the  laws  printed;  be 
finds  that  his  predecessor  had  never  executed 
his  power,  and  he  feels  the  obligation  to  di»- 
charge  his  official  duty.  Is  he  to  be  obt«tmcif«J 
in  that  duty  by  cavfah  and  notices  from  A,  B. 
and  (.',  that,  as  clerk,  he  must  oomplT  with 
contracts  of  his  predeceaeor,  of  which  he  ha» 
no  proof  but  an  assertion  or  an  unsworn  stafer 
ment  of  a  witness?  Has  he  even  •  dncretirc 
to  determine  whether  his  predeoesMX*  made 
contract  or  not?  He  finds  the  duty 
ted  by  his  predecessor,  and  be  bound  i 
either  the  public  printer,  if  there  be  one,  or 
take  the  matter  into  his  own  hands,  uid  fx 
form  it  with  his  own  agents.  How 
it  would  be  to  suffer  a  clerk  to  be  intii 
and  delayed  in  matters  of  such  high 
tance  by  the  notices  of  every  man  who 
set  himself  up  as  entitled  by  a  rerbal  coolna 
with  his  preoeceesor. 

Again,  it  is  to  be  regretted  that  the  recrr 
does  not  contain  the  fact  that  there  wts.  at  xi 
time  of  Franklin's  contract,  a  regular  prtoir- 
duly  elected  bv  Congrees,  and  entitled  tosfl  ; 
printing  (see  keiK)rt  of  Committee,  typf^  K 
point);  but  though  the  fact  is  not  in  thei 
yet  the  resolution  of  14th  October.  1887. 
not  on  its  face  lmi>ly  any  power  to  the  " 
make  contracts  for  the  prirr''-  •   but  oaly  i. 
cause  a  volume  to  be  print  r  the  iiMMwr 

of  the  eighth  volume  and  under  a  jXivlM 


resolution,  which,  if  incorporaied 
to  be  as  part  of  plaintiff's  case,  niicht  k*' 
shown  that  the  manner  of  printing  tm  clfhu 
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volume  was  by  the  public  printer,  and  not  by 
such  person  as  tlie  clerk  might  select. 
139*]  *  Again,  the  former  resolution  ought 
to  be  pr<xluc(^  a8  part  of  the  plainlifT's  chab, 
and  to  fi  X  the  terms  of  the  contract,  and  it  is 
material,  hh.  if  shown,  it  might  appear  that 
ihe  contract  was  not  to  bo  executed  within  a 
Tear,  and  therefore  void  under  statute  of 
frauds.  (See  Boydell  v.  Dntmmond,  11  East, 
143.) 

It  does  not  appear  from  the  record  that  Gar- 
land ever  received  any  money  to  pay  for  such 
a  contract,  or  that  he  acted  with  fraud  or 
deceit. 

On  the  second  exception,  I  refer  to  Stt^rkfon 
and  Stokf*  V.  Kendall  (3  Howard's  liep.,  97,  9«). 

Mr.  Core,  for  defendant  in  error. 

The  first  count  in  the  declaration  sets  forth 
the  re6C)lution  of  the  House  of  Kepresentatives, 
directing  the  clerk  to  cause  to  be  compiled  a 
ninth  volume  of  the  laws.  &c. ;  that  being  so 
din-cted,  the  then  clerk,  Franklin,  employed 
Uie  plaintiff,  and  agreed  and  contracted  with 
him  in  pursuance  of  said  resolution.  This 
being  an  action  for  a  tori,  and  the  contract  re- 
ferred to  being  mere  inducement,  not  the  gist 
of  the  action,  such  statement  of  the  authority 
to  contract,  and  of  the  actual  contract,  is  in 
arconlance  wUh  the  strictest  rules  of  pleading. 
Particularly  after  verdict  such  averments  are 
Kufficient. 

The  second,  third,  and  fourth  objections  are 
founded  upon  a  misapprehension  of  the  nature 
of  the  action.  It  is  not  a  suit  brought  upon  a 
contract  for  the  purpose  of  compelfing  its  t>er- 
forraance.  In  this  case.  Franklin  acted  as 
agent  of  the  House  in  making  the  contract.and 
(^mld  not  be  held  responsible  for  its  execution. 
The  suit  is  brought  against  Garland  for  an 
illegal,  unauthori:^  act  of  his  own,  individ- 
ually, in  preventing  the  execution  of  the  con- 
tract, and  depriving  plaintiff  of  the  benetits 
which  were  to  result  to  him  from  it.  and  re- 
muneration for  the  expemiilures  he  had  made 
towanis  its  {K'rformance.  The  main  grounds 
of  defense  now  urged  were  taken  in  tne  case 
of  hVefviaH  v.  OtU  (9  Ma.<»s..  272.) 

Another  case  (.S/iepA^rei  v.  Lincoln.  17  Wend., 
ZIO)  illustrates  the  distinction.  That  w»is  a 
.•-uii  brought  against  defendant  as  superintend- 
ent of  repairs  of  canal,  and  he  wa.*»  held  respon- 
•«ible  for  an  act  of  negligence  or  misfeasance. 

Franklin  made  the  contract  as  a  public  agent, 
nnd  therefore  never  could  have  l)een  made  per- 
ally  respon.sible  for  its  non-exe<Miiion  by  the 
I"-*'.    Garland  (Uh-h  not  pretend  that  he  was 
acted  or  directed  by  the  Houst?  to  annul 
it  contract:  his  interference  was  uimuthor- 
i.  rd,  and  therefore  he  is  answerable. 

The  general  principh-  is.  that  when  an  agent 
urtM  within  the  nvope  of  his  authority  In-  is  not 
riionally  respon.sible — recoui-so  must  Ito  hud 
he  principal:  but  if  he  transcend  his  author 
be  i»  personally  liable. 
The  declaration  is  sutticient  in  averring  the 
1  40*]  actual  existence  of  *a  contract.  The 
ruj  f»f  the  contract  are  unimportant  in  tlii.s 
.  and  need  not  be  averred.    Kven  in  an 
ion  brought  on  the  contract  itself,  it  is  suftl- 
ii  to  aver  it  according  to  its  Ifgal  effi-ct,  and 
nnneressary  to  set  out  more  of  it  than 
iced  to  show  a  cauw  of  action.    (2  Wend.. 
8  Cow.,  33.  39:  13  Johns..  224.) 


2d.  The  same  answer  may  be  given  to  the 
obiections  urged  against  the  second  count. 

In  an  action  brought  for  misfeasance,  it  is 
unnecessary  to  aver  or  prove  any  consideration 
for  the  contract.    (20  Johns.,  379.) 

3d.  Upon  the  bills  of  exceptions.  It  is  a 
sufficient  answer  to  these  exceptions  to  say  that 
they  do  not  profess  to  be  founded  on  all  the 
evidence  in  the  case.  The  first  bill,  after  stat- 
ing certain  evidence  as  given  by  plaintiff  on  the 
trial,  says  (p.  14),  "upon  the' evidence  afore- 
said of  thffsaid  plaintiff,  defendant  prays,"  &c. 
It  dotss  not  allege  that  this  was  the  whole  evi- 
dence ipven.  This  is  a  fatal  and  incurable 
defect  m  the  case.  For  aught  that  appears, 
other  and  sufiicient  evidence  may  have  been 
given,  and  the  omission  of  it  may  have  been 
the  very  rea.son  why  the  instruction  prayed 
was  refused  by  the  court.  Plaintiff  in  error 
must  establish  the  error  in  the  judgment  com- 
plained of;  every  reasonable  intendment  should 
be  in  favor  of  the  judgment.  (  Ventres  v. 
Smith,  10  Peters,  181.) 

2d.  The  only  evidence  stated  in  the  bill  of 
exceptions  is  such  as  was  adduced  by  plaintiff. 
The  prater  is,  then,  substantially  a  demurrer 
to  the  evidence.  Every  fact  which  it  conduced 
to  prove,  and  every  conclusion  inferable  from 
those  facts,  is  admitted ;  main  Jiden  and  oppres- 
sion are  fairly  deducible  from  the  facts  proved. 
The  jury  has  passeil  upon  all  the  allegations  in 
the  d(>claration:  and  if  they  went  beyond  the 
testimony,  the  proper  remedy  was  by  motion 
for  a  new  trial.  The  jury  took  the  case  with- 
out any  instniction  whatever  from  the  court. 

The  four  specific  objections  now  made  imply 
that  all  the  evidence  is  embodied  in  the  record, 
which  does  not  appear;  and  they  are  founde(i 
upon  the  misapprehension  already  adverted  to. 
in  supposing  this  action  to  Ix;  brought  upon  a 
contract  against  a  party  to  it  to  compel  its  per- 
formance. This  has  been  shown  to  be  an 
error. 

The  subsequent  exceptions  are  all  fully  an- 
swered in  what  lias  been  Ix'fore  said. 

After  the  argument  was  closed,  the  court  in- 
timated to  the  counsel  the  difflculiy  arising^ 
from  the  irregular  plea,  issue,  and  verdict, 
compared  with  the  declaration,  upon  which 
Mr.  Coxe  filed  the  following  supplementary 
argument. 

The  difficulty  now  suggested  by  the  court  is 
understood  to'be  this:  The  action  is  brought 
as  for  a  tort,  the  plea  is  non  n*»umpsit.  Issue 
•being  joine<i  on  this  plea,  verdict  for  [*141 
plaintiff  and  judgment  entered  accordingly. 
Can  this  judgment  be  sustained  upon  these 
pleadings? 

1.  The  entry  of  the  pleas  is,  in  the  Circuit 
Court,  the  act  of  the  clerk,  the  defendant  being 
at  liberty  to  abide  bv  the  plea  thus  entered,  or 
to  plead  de  not<>.  ff  he  does  not  amend,  he 
adopts  and  abides  by  the  plea  tiled  by  the 
clerk. 

In  this  case,  the  plea  of  non  itMumpni,  if  en- 
tirely wrong,  is  a  mere  clerical  error,  which 
would  have  been  amended  had  it  l)een  brought 
tt)  the  notice  of  the  court.  If  ilefendant  had 
refused  to  amend,  the  plea  would  have  been 
regarded  as  a  nullity,  and  judgment  entere<l 
for  want  of  a  plea.  This  plea  was  adopted  by 
defendant,  and  is  therefore  to  be  regarded  lUi 
his.    The  fault,  if  any,  is  his. 
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2.  The  action,  Uiough  sounding  in  tort,  is 
founded  upon  a  contract.  The  existence  of 
this  contract  was  traversable,  and  on  the  trial 
it  was  necenary  for  plaintiff  to  prove  it.  The 
plea  of  non  at«umpiU  may  he  so  moulded  as  to 
make  it  a  denial  of  the  contract  made  between 
plaintiff  and  Fnmklfii.  As  in  oovenaot,  the 
of  ncjiti't  fdctunx  is  a  good  plea,  though  it 
merely  puts  in  issue  the  actual  execution  of 
the  inrtrament  deolarad  on.  and  ndther  denies 
llie  breach  nor  the  alleged  consequences,  A 
81>ucial  plea,  putting  in  issue  the  contract 
wbidi  Imb  at  the  foundation  of  this  action, 
would,  therefore,  not  be  an  immaterial  plea. 

8.  Ab  a  general  rule,  a  party  sliall  not  be 

ft'rmUted  to  derive  benefit  from  his  own  orror. 
f  there  is  fault,  it  is  the  diffiulant's  fault, 
and,  at  this  stage  of  the  case,  it  would  be  in 
violation  of  this  prtneiple  to  allow  him  to 
assiern  it  for  error. 

4.  Defendant  has  not  assigned  this  defect 
for  error—he  haa  not  aaked  for  a  reveml  on 
this  ground. 

5.  If  the  error  is  fatal,  it  should  have  been 
limught  before  this  court  in  another  form. 
Tlie  Circuit  Court  should  have  been  moved  for 
a  repleader;  had  they  refused,  such  refusal  i.s 
anignable  for  error.  No  such  application  w  as 
mnae,  and  consequently  there  is  no  error  GOg- 
ni/4ible  bv  the  Supreme  Court. 

6.  Had  the  Circuit  Court  refused  to  award  a 
repleader,  and  such  judgment  been  reversed  as 
erroneous,  the  judgment  of  the  Supreme  Court 
would  have  remanded  the  cause,  with  its  man- 
dale  directing  such  repleader.  But  can  a  court 
of  erroia  in  any  other  way  award  a  repleader? 
(Gould  on  Pleading.  518.  sec.  47.) 

7.  If  the  Oircnit  Court  might  lawfully  have 
refuted  to  award  a  repleader,  then  there  is  no 
error. 

Gould  on  PI.,  509,  sec  82:  A  repleader  for 
the  immateriality  of  theiasae  la  never  twwded. 

it  seems,  for  that  party  who  tendered  the 
issue.  (Cites  Dougl..  749,  per  BuUer.)  There 
can  be  no  grmrad  for  a  n^leeder,  for  the  plea 

142*]  is  stihstautially  bad;  there  is  "no  fact 
alleged  in  it  which  it  could  serve  any  purpose 
to  deny,  or  to  go  to  issue  upon. 

1  L(l  Haym  .  170:  It  was  argued,  that  if 
the  verdict  paK>H>s  agamst  him  who  made  the 
first  fault  in  pleading,  no  repleader  shall  l)e 
granted,  but  it  is  otherwise'  if  it  passes  for  him. 
The  court  refusetl  to  award  a  repleader,  for 
the  iasue  was  not  wholly  immaterial,  and  after 
verdict  court  will  intend  that  the  matter  put 
in  issue  was  material. 

I  H.  Bl.,  644:  In  /ijt»rim/Mri<,  declaration  had 
five  count.**.  Defendant  pleaded  nil  debet  to  the 
first,  and  left  the  others  unanswered.  Judg- 
ment for  plaintiff.  Court  held  the  defect 
cured  by  tlie  verdict,  and  defendant  should 
not  take  advantage  of  his  own  mispleading  to 
defeat  plaint iff'a  auit,  whu  Juiy  had  founa  he 
owed  the  debt. 

Cowp.,  510:  Cotut  will  not  grant  a  re- 
pleader but  where  complete  juatioe  nay  be 
answered. 

Gould.  510.  SCO*  89:  Therefmv,  if  TOtliel  Is 

n.:aiii'^t  him  who  tendere<l  the  issue,  judgment 
must  alHo  regularly  go  against  him.  For,  as 
the  fault  in  the  issue  commenced  on  his  part, 

his  traverse  !)eintr  had  in  law,  and  it  being 
moreover  found  to  be  false  in  fact,  it  is  deemed 
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unreasonable  to  grant  him  the  indulgence  of  & 
repleader.  Yet  if  the  verdict  were  for  tbe 
same  party,  a  repleader  would  rogolarigr  Ik 
awarded.   (Sees.  8d-M.) 

Ibid.,  sec.  37:  Courts  ought  never  to  sward 
a  repleader,  or  arrest  tbe  Judgment  for  fsahs 
In  tne  iasue,  when  it  ia  apnarem  that  no  oscfol 
end  can  be  attained  in  so  doing.  Citing  1  Str^ 
198,  where Powys,«/L,  said;  "  I  am<il»«wBe 
opinion,  for  if  we  ahould  grant  a  rqdeadcr,  1 
do  not  see  how  we  can  have  any  new  l^ii 
the  case." 

Gould,  aeea.  88.  45:  Judgment  oeclit nefcr 

to  be  given  for.  or  arre-^led  in  behalf  of,  thsl 

Sarty  in  whose  pleading  the  first  sutauatial 
efect  ia  found.   {Ihid.,  sec  49.) 
After  verdict  for  the  plaintiff,  the  d»fen<i 
ant  shall  not  take  advantage  of  his  owo  mii- 
pleading.  (ANwy     AMcrA,  1  H.  Black. 
644.) 

The  plea  of  "nut  guilty"  in  asMumpmt  is 
cured  by  verdict.  The  error  aasignea  was. 
that  issue  was  joined  on  the  plea  of  nut  ^tiiltv. 
Verdict  cured  that.  (8  Serg.  «fc  Ilawle,  441  .'2 
Stra.,  1022.) 

A  right  defectively  alleged  is  cured  bv  rtr- 
diet.    (6  Vt.  Rep.,  496;2  Maishall.  254.) 

A  defective  statement  in  the  declarmtioo  f'Tr 
want  of  date  of  the  (umtmpttt,  ^Iso  failure  '» 
state  the  consideration,  \h  cuied  by  verdki. 
(1  Watts,  428;  1  Day,  186,  iu>U.) 

After  verdict  in  an  action  bv  an  admmistrs^ 
tor.  a  defective  allegation  in  the  declarmtion  of 
the  promise  to  the  administrator  and  the  d«itk 
of  the  intestate,  and  an  omission  to  aisfct 
profert  of  the  letters  of  administration,  canaot 
f>e  taken  advantage  of.  'though  they  [*143 
have  furnished  good  causes  <^  demmm.  tl 
Harris  A  Gill,  14.) 

It  wa.s  held,  that  in  an  action  of  .jjuvw., 
Kit  ixsxd  not  guilty  pleaded,  and  issuer  ttei 
judgroeot  may  be  entered,  f or  h  ia  eatf  aift^ 
pleading,  and  the  real  merits  may  as  wi^  It 
tried  on  that  issue  as  on  any  other.  (4  Bhl 
Abr.,  84.) 

The  omission  to  join  in  issue  to  some  of  thr 
replications  is  healed  after  verdict.  (8  Hani* 
&  Johna,,  108.) 

DepMtnieiaciiiedlqr  verdict.  (Oom. 

252.) 


Mr.  Ju)*tic4t  WooDBUBT  delivered  the 

ion  of  the  court : 
In  the  examination  of  this  oaae,  •  defect  ka 

becu  di»jCovere<i  in  the  pleadings  and  rwdict 

which  was  not  noticed  in  the  ciiurt  tielow,  Mf 

suggested  by  the  counsel  here. 

And  the  first  queslion  is.  whether,  uadv 
I  these  circumstances,  it  cau  considered  If 
j  us:  and  if  it  can  be.  and  is  a  muterial  dsfsel, 
^  not  cured  or  otherwise  capable  of  U  intr 
\  come,  whether  it  ought  to  be  made  a  grxMoi 
'  for  reversing  the  judgment,  and  (^eadisg  tit 

case  back  for  amendment  and  foilkar  pMBPir 

iUCT. 

There  canlx-  no  doubt  that  exceptions  la  At 
opinions  given  by  courts  below  must  aO  It 
taken  at  tbe  time  the  opinions  are  prooo<mes& 

But  it  is  equally  elear  thnl  when  Ih;-  m  bolt 
record  is  before  the  court  abova^  aa  in  ili 
any  exception  appearing  on  fteaai%a  iitaiilf  ^ 
counsel  which  could  have  bei  n  lakaK  IiHH 
{Uoadi  V.  Buhngt,  16  Peteta»  8t»  ) 
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S«)  it  is  the  duty  of  the  court  to  give  ladg- 
tueat  on  the  whole  record,  and  not  merely  on 
IbepointH  stated  by  counsel.  {Slactim  v.  /V>ff»- 
fry.  a  Cranch..  2^t:  Baird  A  Co,  Y.  MaUoK^  1 
Cull.  257:  16  Peters,  819.) 

\:i  United  8iaU«v.  Burnham  i  l  Mason,  62) 
(he court  alone  took  notice  of  the  dcfecl>,  wWch 
the  sole  ground  of  its  opinion. 
In  J\Uter»on  v.  VniUd  State*  (2  Wheat.,  222) 
k  is  stated,  that  "the  points  made  were  not 
cotisidered  by  the  court,  and  judgment  was 
pronounced  on  other  grounds,"  uud  Jn^d'r^ 
WaiiliingtoQ  says  (p.  24).  "  The  court  consid- 
cn  it  to  oe  nnnecessary.  to  dedde  the  questions 
•xhkh  were  ur^ued  at  the  V»:ir.  as  the  vcrili  -;  is 
>o  defective  that  no  judgment  can  be  rendered 
upon  it ;  "  and  on  ^al  account  the  proceedings 
below  were  n  v,  r  r  d.  (See,  also,  Marriion  et 
9l.  riVttW*,  9  Peters,  488,  585.) 

I  proceed,  then,  to  condder  the  natoro  and 
cbarnctcT  of  the  difficulty  in  this  caae,  appear- 
bi;  (»u  the  record. 

Sioce  discovering  il,  an  opportunity  has  been 
given  to  the  counsel  for  the  original  plaintiff, 
witioh  has  lieen  improved,  to  attempt  to  re- 
move it  b^  argument  and  authorities.  But  It 
still  remains,  and  mn'ii'jLs  in  this: 

The  declaration  is  an  action  on  the  ciuse, 
1 44*]  sounding  in  tort.  It  •sets  out  no  con 
tr4ct  except  one  by  way  of  inducement,  made 
br  Mr.  Franklin,  the  predecessor  in  office  of 
tllc  defejidiint.  and  it  then  proceeds  to  make 
tlie  gist  of  its  complaint  a  wrongful  and  in- 
juricius  neglect  and  refusal  by  the  defendant 
to  furnish  u  copy  of  certain  laws  to  the  plaint- 
^.  as  had  beeu  agreed  by  Franklin.  We  are 
rtiiiiiied  to  ts^  Sbla  vfew  of  the  declaration, 
w>t  only  by  the  averments  in  it,  but  by  both 
the  present  and  past  positions  of  the  counsel 
f  ir  the  plaintiff,  that  it  was  intended  to  be 
founded  on  a  misfeasance.  Tfae  plea,  how- 
nw,  instead  of  being  "not  guilty,"  as  was 
pn»p(Br  in  such  case  (Com,  i  >  i:  ,  PlcMder)  is  non 
Hi^umpf  f .  -infl  the  plaintiff  In  1  t'v,  not  demur- 
ring tijert'to,  nut  moviuKfor  judgnieut  aotwith- 
'tanding  such  a  plea.  jMUfid  issue  upon  it,  and 
ibc  venTict  of  the  jury  conforms  to  the  plea 
tnd  is8Ue,  ajid  merely  liuds,  "  that  the  defend- 
tnt  did  not  assume  upon  himself  in  manner 
iQd  form."  &c.,  and  assesses  damages,  "  sus- 
^iiined  by  reason  of  the  nonperformance  of  the 
>riiniLse  and  assumption  afonsaid  " 

Bwwdga  the  general  reasoning  in  the  booksL 
Aat  pteiM  aoiountine  to  the  general  issue  should 
rMver-^-  the  niateriaT  uvernienls  in  tlie  declara- 
joo.  and,  where  the  action  is  one  on  the  case 
^  a  tort,  should  deny  the  tort  by  pleading 
ntji  q^iilTy."  it  is  laid  down  in  most  elementary 
reatisea  that  "  not  guilty"  is  the  proper  gener- 
I  iwoe  in  such  caMSi  (See  Ckmi.  Dig., 
ider. ) 

Ikyond  this,  it  has  been  actually  adjudged 
n  ao  ACdoo  cm  the  case,  after  full  hearing,  that 
\-'h  oMfumpMi  was  a  bad  plea.  '  (iVoMa  v.  Lan- 
'i^ier,  Barnes,  125.) 

That  action  was  trover,  but  being  still  an 
^■•  'ttm  on  the  case,  the  same  principle  applied. 

Nor  is  t  he  difference  merely  formal  or  tech- 
ii  ;«I  between  actions  founded  in  tort  and  in 
tmiract.    (1  Chit.  Plead.  418,  229.) 

Because,  when  in  tort  or  at?  dSsMsfti,  a«et-off 
•  not  ndmiHsible,  nor  can  infancy  Im-  pleaded 

to  .HH-  e.x  eoutriictn,  nor  can  a  plea  in  abate- 
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ment  l)c  susf  iin,  d.  that  all  concerned  in  the 
wrong  are  not  ji>iued,  as  it  may  be  in  counts 
on  contracts,  and  a  writ  of  inquiry  must  issue 
tn  ascertain  the  damages,  which  isoften  unnec- 
essary in  suit*j  on  contracts.  A  declaration  is 
bad  which  unites  a  count  in  tort  witli  one  in 
contract.  (2  Chit..  22!),  230;  1  rhiitv's  Rep.. 
625.  nott;  4  D.  &  E.,  TUl;  8  D.  ^fc  E.,  33.) 

Various  other  cases  analogous  tp  this  might 
be  cited,  which  tend  to  show  that  the  present 
plea  IB  improper,  but  it  is  not  deemed  necessary, 
in  this  .stage  of  the  in(juiry,  to  enlarge  on  that 
point;  and  I  proceed  to  the  next  and  more  diffi- 
cult question,  whether  sudi  a  plea,  though  l)ad 
on  demurrer,  should  not  Ix?  considerefl  as  good 
after  verdict,  and  cured  by  the  statute  of 
jeofails. 

As  a  general  rule,  all  informality  in  a  good 
plea  is  held  to  be  cured  bv  a  verdict,  and  ought 
to  be.  in  order  not  to  delay,  througii  a  derect 

of  mere  form,  what  may  seem  to  be  Jusk  (1 
Leviuz,  32;  6  Mod.,  1;  Com.  Dig.,  Pleader,  R., 
18:  8  Johns.  R,  1.) 

•Here,  however,  tliere  appears  to  he  [*145 
no  informality  in  a  good  plea;  on  the  "Xjutrary. 
it  looks  more  like  formality  in  a  tud  one.  And 
if  it  be  asked,  whether  there  are  no  cases  of 
l)Htl  pleas  which  are  cured  by  a  verdict,  we  an- 
8W(T.  tliat  several  exist,  but  that  thty  are  cases 
where  the  pleas,  though  bad  on  demurrer,  be- 
cause wrong  in  form,  yet  still  contain  enough 
of  Hvibstance  to  ]>ut  in  issue  the  material  parts 
of  the  declaration.   That  is  the  test. 

In  the  opinion  of  a  majority  of  the  court, 
the  plea  under  consideration  does  not  contain 
enough  for  that  punx»e;  and  my  apology  for 
examining  this  iMinf  soraewlwt  more  in  oetail 
must  be  found  in  tht-  circttmatmce  tbat  tiie 
court  are  divided  iipou  it. 

The  provision  by  Congress  in  relation  to 
amendments  is  to  be  found  m  tin-  ?,'?A  ^f  r-tiDn  of 
the  Judiciary  Act  of  September  24ili.  1 789,  and 
is  similar  to  that  in  the  32  Henir  VIII.,  but 
certainly  not  broader.  (See  the  former,  in  1 
Lit.  &  Brown's  ed..  yi,  and  the  latter  in  1  Bac, 
Abr.,  Amendment  and  Jeofail,  B.) 

Under  both  of  these  statutes,  it  hm  frequent 
ly  been  adjudged,  that  defects  in  substuncc  ure 
not  cured  by  a  verdict:  "  for  this."  says  Bacon 
(Abr.,  before  quoted,  E),  "  would  have  ruined 
all  proceedings  in  the  courts  of  justice";  and  a 
defect  in  substance,  in  a  plea  or  verdict,  i.s  con- 
ceded, in  all  the  books,  to  exist  when  they  do 
not  cover  whatem  is  essential  to  the  gist  of 
the  acliou." 

The  present  plea,  if  tried  by  this  test,  seems 
not  to  be  remeoied  by  the  verdict,  because,  so 
far  from  traverein^  all  tlmt  i.* essential,  nothing 
is  denied,  unless  it  be  the  in(iu(  ement.  Thus 
it  traverses  a  promise  simply  ,  but  the  only 
promise  set  out  in  the  declaration  is  one  infro 
ductory  to  those  material  averments,  whi(  li,  as 
before  stated,  are  the  wront:fu]  and  injurious 
acts  of  the  (lefendant.  So  far  from  denying 
those  iictb,  the  plea  eiUirel^*  pas-ses  them  by, 
and  they  are  neither  put  in  issue,  nor  a  verdict 
returned  upon  them  one  way  or  the  other.  It 
is  true,  that,  in  some  actions  for  a  tort,  a  prom- 
ise may  Ix-  referred  to  in  the  declaration,  which 
sometimes  will  constitute  one  material  fact 
among  several  others.  But  It  is  only  one.  and 
not  the  Avliole,  ni)r  is  it  the  ml>^t  material  fact; 
that  being,  in  such  cases,  the  oiiisfeasance  of 
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the  defendant.    Nor  does  the  verdict  here  find  1 
this  one  fact  or  promise  such  as  averred  in  the 
inducemeni.    There  it  ie  stated  to  be  made  by 
Mr.  Franklin; but,  on  the  conlrai-}',  the  verdict 
finds  a  promise  made  by  the  defendant. 

On  recurring  to  precedents,  several  are  found 
which  confirm  these  conclusions.  In  respect 
to  plea-s  they  show  that,  when  so  imperfect  and 
immaterial  as  tliis.  they  are  not  cured  by  a 
verdict.  And  the  reason  generally  assigned, 
and  which  pervades  the  wliole.  is  that  before  I 
mentioned,  namely,  that  they  do  not  cover  or 
traverse  all  the  gratavien  of  the  declaration. 
{Staple  V.  Hayden,  6  Mod.,  10;  Willes,  532; 
Tidd's  Prac.  827;  Gilb.  C.  P..  146.)  , 

Hence  it  has  been  decided  that  a  plea  of  non 
14G*]  aMitmpHit  to  an  •action  of  debt  is  not 
thus  cured  (/?/r/««a/i  v.  ii^g'a/i,  4  Taunt.,  164; 
Penfuld  V.  Jlawkin».  2  Maule  &  Selw..  600). 
because  it  covers  too  little  or  is  irrelevant. 
While,  in  pursuance  of  the  same  rule,  it  has 
been  held  that  nil  debtt  to  aMuinpxit  (1  II.  Bl., 
664)  and  "not  guilty"  either  to  (untumpnt  (('ro. 
El.,  470,  and  8  Serg.  &  Hawle.  441).  or  to  cov- 
enant (1  Hen.  &  Mun..  153),  or  to  debt  for  a 
penalty  (Coppin  v.  Carter,  1  D.  «&  E.,  462, 
note),  are  cured  by  a  verdict,  becauw;  the^'  con- 
tain enough  to  put  in  issue  all  which  is  impor- 
tant in  the  declaration. 

In  the  present  case,  the  issue  manifestly 
reaches  only  a  part  of  the  case,  and  is  therefore 
incurable  (Hardres,  33);  and  it  comes  ex- 
pressly within  the  definition  of  an  imma- 
terial issue,  which  is  also  incurable.  (Carth., 
871;  Bac.  Abr..  Verdict.  K;  2  Levinz,  12;  2 
Saund.,  319;  2  Mod.,  137;  Gould's  PI..  500, 
609.) 

This  is  undoubltni,  from  Williams's  definition 
in  lien nett  V.  llolbecli  i2  Saunders,  319.  a).  He 
says:  "An  immaterial  Lssue  is  where  a  mate- 
rial allegation  in  the  pleadings  is  not  answered, 
but  an  issue  is  taken  on  some  ix)iut  which  will 
not  determine  the  merits  of  the  case,  and  the 
court  is  often  at  a  loss  for  which  of  the  parties 
to  give  judgment." 

So  in  Benden  v.  Manning  (2  N.  H.  R.,  291), 
it  is  laid  down,  on  circumstances  like  the  pres- 
ent, that  "if,  instead  of  iumumjmit.  a  special  ac- 
tion on  the  case  ha<l  been  brought  for  misfeas- 
ance, it  is  very  clear  that  no  consideration  need 
have  been  alleged  or  proved.  The  gist  of  such 
an  action  would  have  been  the  misfea.sance. 
and  it  would  have  been  wholly  immaterial 
whether  the  contract  was  a  valid  one  or  not." 
(5  D.  &  E..  143;  2  WiU.,  359;  1  Saund..  312. 
note.) 

If  we  should  next  compare  this  pita  and  i.s 
sue  in  their  sulwtance  with  a  ft  w  otlurs  le^s 
gt^neral.  that  have  been  solenuily  adjudged  to 
be  bad.  and  not  cured  by  verdict,  though 
found  for  the  plaintiff,  the  result  will  be  the 
same. 

It  may  be  seen  in  Tryon  v.  Carter {2  Strange, 
994)  that,  in  debt  on  l)ond,  pnvabk'  on  or  Ihj 
fore  the  5th  of  December,  the  (fofendanl  plead 
ed  payraent  on  the  5lh  of  Decrmber.  an  i.«*ue 
being  joined  and  found  against  him.  the  court 
still  awarded  a  repleader,  as  it  could  not  be  in- 
ferred from  these  pleadings  tbut  payment  may 
not  have  Inen  made  before  I  Ik-  51  h. 

See  another  in  Eni/n  v.  Mohun  (2  Strange, 
847),  where  to  covenant  on  a  lease  to  C,  aver- 
red to  come  by  assignment  to  the  defendant,  the 
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plea  was  that  C  did  nof  assign  (o  him.  naA  rer- 
diet  was  for  plaintiff.  But  the  court  awanicd 
a  repleader,  as  the  Lssue  found  doe*  n<»t  cover 
all  the  Important  parts  of  the  declaraiii«. 
namely,  that  the  lease  may  have  come  lo  th« 
defentlant  not  from  ('  direct,  but  by  mesne  as- 
signments. (Same  case,  in  1  BamardistoD, 
182.  220;  see.  also,  other  cases.  Yelr..  154; 
P<-ck  V.  imi.  2  Mod..  137:  Read  v.  />or*>». 
Ibid..  189;  Stafford  v.  Mayor  '>f  Alharjf.  6 
Johns..  1;  Com.  Dig..  ♦PUiider.  R  .  1  (*147 
and  2.  V.  5;  1  Chit.  PI..  625,  695;  6  D.  &  E.. 
402;  1  Saund.,  319.  n.) 

In  Pattermn  v.  Cnited  Staten  (2  Wheat. 
Judge  Wa.«»hington  lays  tiown  the  whole  l»w 
precisely  as  we  view  it.  in  respect  to  a  virdict 
vai-ying' materially  from  th«*  issue,  and  irLich 
principle  applies  equally  well  to  a  plea  vartin^ 
from  the  substance  of  a  declaration.  lie  s:iy»: 
'*  Whether  the  jury  find  a  general  or  a  sprtiil 
verdict,  it  is  their  duty  to  decitle  the  very  point 
in  issue,  and  although  the  court  in  which  it  t» 
tried  may  give  form  to  a  general  finding,  fft  is 
to  make  it  harmoni/x'  with  the  isssue.  yet  if  it 
appear  to  that  court  or  to  the  appellate  court 
that  the  finding  is  different  from  the  issue,  or 
is  confined  only  to  a  part  of  the  matter  in  iv<ue. 
no  judgment  can  be  rt* ndered  on  the  verdict " 
And  on  error  the  proceedingw  below  were  re- 
versed. 

After  all  this,  it  is  hardly  nece^vary  to  Matt- 
further,  by  way  of  precH?dent.  that  in  yoUt  t 
Ijanea*ter  (Barnes's  Notes.  125),  before  citfd. 
this  very  point  was  decided.  Non  anttmprnt 
was  pleaued  to  an  action  on  the  case  (<  p . 
trover),  and  was  held  not  to  be  curc<i  by  ivcr 
diet,  but  was  bad  in  arrest  of  judgmenti 

Looking,  then,  to  many  precedents,  as  wfO 
as  correct  principles  in  pleatling.  the  ispue  pre 
sented  and  tried  here  is  not  only  an  impniper 
one  for  the  ca.<»c,  but.  not  containinir  en«>ucl»  K» 
cover  all  that  is  material  in  the  declaratioo  luid 
being  thus  imperfect  in  substance,  it  "doe»«« 
determine  the  rights  between  the  pwtin,''nd 
is  not  cured  by  tlie  verdict  or  the  statotvef  jnf- 
ails. 

A  niomeut  as  to  the  defects  in  ibe  *rriict 
It  is  diflicult  to  see  how  an  immaterial  and  lad 
plea  can  be  cured  bv  a  verdict,  which.  ia 
this  case,  is  quite  as  Immaterial  as  the  plea.  Im 
dee<l,  in  some  respects,  the  verdict  here,  com^ 
pared  with  the  declaration,  is  more  defecti^ 
and  irremediable  than  the  plea. 

It  is  laid  down  in  Comyn's  Dig.,  Pleader.  & 
24,  that  a  venlict  is  even  void  if  it  be  "ruh^ 
from  the  declanition."  and  be  girea  aaowD- 
lustration  from  2  Roll.,  703.  1.  85.  "fa  — i» 
«<V.  if  it  finds  a  different  promise.** 

In  the  present  case  the  promiir  ii  fooad  V 
only  (liffeient  from  that  laid  in  the  dcdmllH 
as  inducement,  but  the  veniict  rarica  in  o^N^ 
essential  respi^cts  from  the  declaration,  ftadlif 
nothing  of  any  of  the  misfeaaasoe  chargad!  ia 
it  on  the  defendant. 

The  defect  here.then.  is  in  the  verdidj 
as  plea,  and  though  a  mere  infor 
former  is  cured  bv  the  act  of  O 
amendments  (16  Peters,  319).  yet 
here  is  similar  in  both,  and  aa  Just 
ing  on  principle  in  b<»ih  a  defect  la 
no  less  than  fonn,  is  uncured.  {I 
Barrett,  1  2iIason'B  R.,  170.  and  t  MammS  R.. 
81.) 
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But  seTeral  arguments  have  been  offered 
against  a  rererFal  of  the  judgment  and  further 
proceedines.  and  in  favor  of  renderinir  judg 
ment  for  the  piaiutiff  ou  this  record,  though  the 
148*]  plea,  itroe,  and  •verdict  are  all  defect- 
;\t  in  substance,  and  do  not  show  which  party 
t>  tulilltd  to  recijver,  ou  the  real  merits  in  dis- 
pate.  or  that  tliey  have  been  legally  tried. 

Thcae  arguments  it  is  our  duty  to  examine. 
One  fa,  that  the  whole  merits,  according  to  the 
erideace  reported,  may  have  actually  . l)eeu  con- 
sidered and  passed  upon  in  the  court  below 
under  this  plea  and  issue.  But  it  is  a  sufficient 
answer  to  this,  that  if  so  done  it  was  illegally 
dooe.  DO  evidence  being  competeDt  under  that 
iMoe  except  the  promise  detmhed  In  it,  and  no 
opinion  of  the  jury  or  the  court  being  n-gu 
lar  or  proper  under  it,  except  aa to  that  promise 
•kNie.  (fibiTteMt  tt  al.  Nixon,  9  Peters. 
4840 

There  are  many  cases  showing  that  the  evi- 
dence mmt  be  limited  to  the  plea.  (Mar.  Int. 

C'K\.  IMuMm,  6  Cranch.  200;  4  Wheat..  64. 
in  case  of  The  Divina  FoiU/ra.)  The  court  sav 
yoa  mint  **  not  admit  the  introductloii  of  evi- 
ilfnce  varyint:  from  the  facts  alleged."  (9  Pe- 
Wr»,  484 .)  The  irrobata  ^ould  conform  to  the 
tOtgtUa.   (Boom  v.  OMm.  10  Pcten.  177.) 

In  BamM  v.  WiUiam*  (11  Wheat,,  416)  it  is 
^iid:  "Upon  inspecting  the  record,  it  had 
v-en  dlacorered  that  tfie  speeia]  verdict  found 
ia  the  case  was  too  imperfect  to  enable  the  court 
to  render  judgment  upon  it."  A  certain  fact 
was  important  to  the  nooveiy.  "Although  in 
the  opinion  of  the  court  there  was  suttlrient  ev- 
idence in  the  special  verdict  from  which  the 
jur}  might  have  found  the  fact,  yet  tbcj  have 
not'  found  it,  and  the  court  could  not,  upon  a 
special  verdict,  intend  it." 

The^  illustrations  and  caaes  tend  to  dww 
tL'  difliculties  in  forming  an  opinion  on  any- 
thing not  found  or  apparent  on  the  record ;  and 
the  taipropriety  of  conjecturing  and  pronounc- 
ing upon  the  real  merits,  when  both  the  issue 
and  verdict  are  defective  in  substance  in  rela- 
tion to  them.  But,  in  this  case,  if  the  promise 
arerred  to  have  been  made  by  Franklin  was 
treated  at  the  trials  as  one  made  by  Gkirland,  so 
f  ir  as  regarded  its  operation  and  bis  duty— 
which  has  been  the  argument  of  the  original 
plaintifTs  counsel  before  ns.  and  which  may, 
for  au^ht  we  now  decide,  be  correct — then  we 
febouid  be  called  upon  to  render  Judgment 
•giAott  Garland  merely  on  such  promise  and  a 
trench  of  it. 

That  is  everything  which  the  verdict  finds 
er  the  isave  presenta.  in  the  most  favorable 

view. 

But  that  being  a  promise  confessedly  on  the 
whole  evidence  made  by  llie  original  defend* 

•'nt,  or  his  prr dof  <  •-.'^or,  as  a  public  agent,  if 
now  rendering  dual  judgment,  we  should  prob- 
ably, fa  that  view  of  the  neoM  (no  tort  having 

bten  put  in  i<<.=ue  or  found  by  the  verdict),  be 
obliged  to  decide  against  the  original  plaintiff 
m  the  meHta,  because  fniblto  agents  are  not 

nsnall^'  liable  on  mere  contracts  or  promises 
made  m  behalf  of  their  principals.  (See  on  this 
/Mgmn  v.  Dexttr,  1  Cranch.  M5;  Marhe/ttfi  v. 
l^iltUmaud.  1  D.  ct  K,.  172;  Firxy.  Drake etal. 

8  Cowen.  ♦191;  2  Dall.,  444:  (hh,.vju- 
V  Kerr,  12  Wend.,  179;  Story  on  Ageiu  v, sets. 
^-308:  Lard  Palmenton't  case.  8  Brod.  & 


Bing.,  27b,  IfVeeman  y.  0«M,.9Mass.  R.,  272, 
qufpre  in  part.) 

On  the  contrary,  however,  if  the  ucticn  to 
be  considered  lis  brought,  not  on  any  promise 
except  as  inducement,'  but  on  a  wrongful  act 
or  misfca.iftnce.  as  the  plaintifFscIs  out  nis  case 
in  his  declaration  and  still  cunteuds  to  l>e  the 
truth,  then  it  seems  manifest  that— nothing  on 
that  misfea.«nnce,  the  essential  point  of  the  ac- 
tion, having  been  either  travel sed  in  the  plea 
or  found  by  the  verdict — there  is  nothing  upon 
which  judgment  can  legally  be  rendered  for 
either  party  on  the  merits.  It  will  be  seen 
that  we  come  to  this  conclusion,  not  because 
cases  are  wanting  which  hold  that  officers 
not  judicial,  nor  having  any  discretion  to  exer- 
cise on  a  subject  ( ]VfieeIer  v.  Fatterton,  1  New 
Hamp.  K.,  88;  JCendaU  v.  Stokes.  8  Howard, 
98;  11  Johns..  114;  2  Ld.  Raym..  938),  are  lia- 
ble in  tort  for  ini'ift  jc-am  rs.  whenever  they  are 
violations  of  public  laws  or  official  duties  (Shep- 
herd v.  LiMoin,  17  Wendell.250:  5Burr.,2709: 
(5  r>.  .^'E.,445;  aidlei/,  Ex.  of  IloUnnd,  v.  Fxtrd 
Palmtr*ton,  7  J.  B.  Moore,  91;  15  East.  mi\ 
9  Clarit  ft  Fin..  9ftl ;  1  Bos.  ft  Pall,  989:  TJt- 
tie  etal.  v.  Utrumr  rt  al.,  2  Cranch,  170;  1,3 
Johns.,  141;  Tracy  Hal.  v.  Stoartioout,  10  Pe- 
tera,  96),  though  others  consist  of  unsncoossful 
attempLH  to  cluirge  persons  in  tort  for  maltcrs 
which  originated  and  existed  in  fact  only  ns 
contracts  (J9rMi/otr  et  al.  v.  BaMman^  1 2f. 
P.  Rep.,  172;  Jenninr/s  v.  liundall,  S  D.  A  E., 
aai)),  or  which  were  mere  nonfeasances  (20 
Johns.,  879;  12  Mod..  488;  1  Ld.  Raym..  4M; 
4  Mnule  tt  Selw..  27;  Story  on  Agency,  sec. 
308);  but  because  the  is.Hueand  verdict  present 
nothing  in  relation  to  any  such  misfeasance, 
and  our  opinion  is  intended  to  be  confined  to 
the  questions  on  the  pleadings,  without  auv  de- 
cision upon  the  merits.  Indeed,  it  woufd  be 
difficult  to  express  one  on  them  where  we  have 
l)een  unable  lo  agree  on  one,  and  where  a  ma- 
jority of  the  court  think  the  pleadings  are  not 
in  a  proper  state  to  enable  us  to  give  one  satis- 
factorily. 

In  this  state  of  things,  the  most  obvious 
course  to  assist  us  to  "  reach  the  law  and  jus- 
tice of  the  case"  would  lie  to  reverse  the  judg- 
ment below  and  award  a  repleader.  This  would 
not  deprive  either  party  of  any  merits  they  may 
have,  and  may  be  able  hereafter  to  show  on 
j)roper  pleadings,  and  costs  would  indemnify 
the  party  who  has  been  delayed  by  any  bud 
pleading,  so  far  as  lie  ought  to  tie  indemnified 
considering  his  own  fault  in  this  ca.'^e,  in  join- 
ing and  trying  an  issue  immaterial  or  radically 
insuffldent  to  settle  the  cause  of  action,  rather 
than  demuning  to  the  plea  seasonably.  But 
such  a  course  is  objected  to  on  certain  grounds 
not  yet  oonaiderad.  and  wbleh  it  is  our  duty  to 
notice.  One  of  them  is.  that  when  a  plea  i)r 
verdict  is  radically  defective,  judgment  ought 
to  be  rendered,  notwithstaodiiDg  the  verdict, 
for  the  party*whose  jileadings  are  right ;  [*  1  ."^O 
and  another,  a  branch  of  this,  is,  that  a  court 
ou^ht  in  no  case  to  permit  the  party  who  com* 
mits  the  first  error  to  have  the  judgment  re- 
versed and  be  alluwed  a  repleader,  unless,  per- 
haps, when  the  verdict  is  in  his  favor. 

riiouirb  several  of  the  te.xt  liook.s  lay  down 
rul(  s  like  tlu  sc  in  broad  terms,  it  is  lirsl  to  be 
noticed  that  sonic  state  them  with  a  quirre  or 
doubt.   (1  Chit.  Pi.,  note,  533,  688,  and  Com. 
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Dig.,  Pleader.)  In  others  the  cited  authorities  | 
do  not  support  them.  88  Gilbert,  qiu)te<l  in 
Tidd,  828.  In  others,  the  counsel,  rather  than 
the  court,  recognize  them.  (Ktmpe  v.  Crem, 
1  Ld.  Rayni..  170;  Tuylorw  WhiUhmd,l>o\x%., 
749.)  In  others,  the  court  refer  to  them,  but 
do  not  appear  to  have  founded  their  decision 
on  them,  as  Webiter  v,  BanniiUer  (Douj;..  396). 
vrhere  the  issue  covered  the  merits  (8  Hen.  & 
Muu.,  388),  and  in  others,  mattan  still  difforent 
exiiited,  which  justified  the  judgment  given, 
.  independent  of  tliese  rules. 

Thus,  if  a  plea  be  bad,  Irat  stfll  ooDfeaeeetbe 
cause  of  art  ion  without  setting  out  a  sufficient 
avoidance,  judgment  can  wilb  propriety  be 
rendered  for  tbe  plaintiff  on  men  confemon. 
if  the  declaration  Ik-  i^^w].  (TifX  v.  PbUipn,  1 
8tr.,  897;  Jon^ii  v.  Bodingham,  I  tialk.,  173; 
Gk>uld  on  PI. ,  509 ;  Simonton  r.  WtnUr  etal.,  ^ 
Peters,  141;  A7r//<  v  v.  T)rrl\  8  Hen.  &  Mun.. 
888;  6  Mod..  10;  Tidd,  827.) 

8o.  if  the  plea  be  a  mere  nulli^— putting 
nothinff  imaterial  in  issue — judirniPTit  is  ul  times 
allowiS  to  be  signed  m  for  want  of  a  plea,  aa 
if  dioU,  provided  the  declaration  m  good. 
(4  Taunt..  164;  2  Maule  &  Selw.,  ] 

So.  if  the  plea  be  evidently  a  sham  plea,  or 
flctii  iou8.  a  like  coune  is  wairuited.  (10  Beat. 
887;  Tidd.  881.) 

Or  if  tbe  plea,  though  neither  of  iheHe.  still 
be  defective,  but  sets  out  sudi  fads  as  demon- 
strate that  the  party  has  no  merits,  and  that 
no  amuudmeut  could  be  made  which  would 
avail  him  anything,  or,  in  other  words,  nothing 
is  left  in  the  case  that  can  h<t  mended.  (Gould 
on  PI..  514,  sec.  Tidd,  831;  Ilcnderaon  v. 
.nwte.  8  Call,  248.) 

It  is  incidental  circumstances  like  these,  af- 
fecLinc  the  merits  and  not  adverted  to  alw^ays 
in  decTsions  or  olomcntary  treaties, which  have 
governed  must  of  the  opposing  casea,  rather 
than  a  mere  tf*rhnionl.  and  in  some  degree  ar- 
l)iirary  riile,  witliout  rcfcreiu  e  to  the  merits, 
and  which  would  bar  a  party  claiming  to  p08- 
eem  tbem  f  nnn  having  theui  tried  on  a  lepieader 
or  amendment,  on  complying  'with  equitable 
terms. 

In  the  case  now  under  connderation,  the  plea 

ronit's  under  neither  <>f  tliese  catrijones.neiliier 
coufessiug  a  cauae  of  action,  uor  apjiearia^  to 
t>e  a  sham  or  fictitious  plea,  nor  diecloelog 

enoiigh  to  hliow  the  defemlunt  (o  be  without 
any  good  defeuae.  On  Lho  <:niitrary,  a  defeiitic 
appeara, which  the  original  defendant  seems  al- 
ways  *iu  liHve  iiti:eti  with  ^^reat  eunli- 
deuce  ah  being  guud.  Uuder  these  eircum- . 
skmcea.  then,  repleading  or  eometIjin>;  equiva*  | 
lent  woulii  stein  proper  lo  do  justice  between 
the  j)artie>.  and  lo  carry  out  the  principle  of 
tlie  statute  of  ieofails.  so  as  not  to  prevent  a 
jiui^ment  on  tl!<'  merits,  Ik  ( au'^e  sonu;  "slip." 
as  Lord  Miuistu'ld  calls  it,  li;i,s  lia]>pened  on  the 
part  of  the  defentlanl  in  liis  plea.  (/^>r  v.  P/iil 
1  Hurr..  -2110:  Tidd,  H'iS:  Uould  .»n  PI.,  508, 
sees.  ;{1.  Jit.)  If  the  rifiht  he  not  "j^ul  iu  ii«»ue 
ami  miiv  be,  a  nditiir  to  |>ernjit  it  sei-maroason- 
ahle.  {St'ij>l<:  v.  /A7/r/<  i>,  «  Mod.,  2.)  ; 

The  true  meaninj,'  of  them  technical  roleej 
can  1m.'  made  rational  and  consistent,  if  ihey 
are  held  to  apply  to  casea  where  ^o(h1  grounds . 
are  apparent  for  rendering  final  jud«frnent.  1 
Then  it  may  well  be  rendered  i .  h  i-i  him  who  ] 
committed  the  Jim  material  fault  ii)  4ie  piafldt-^ 


ings,  and  which  fault  iias  not  afterwards  is  anjr 
way  been  cured. 

But  if  no  such  grounds  appear,  in  rotw^ 
quenc*e  of  the  imperfeciionii  of  the  [>Iviis  an  i 
verdict,  final  judgment  cannot  pnri»'r!y  be 
rendered ;  and  the  rules  are  inapplicable;  and 
the  judgment  below  should  be  reversed,  m  u 
io  fiunish  an  opportunity  to  remove  those  im 
perfections  and  reach  the  justice  of  the  ca^  by 
amendments  or  repleaders.  And  ao  far  from 
the  party  not  being  jH-rmitted  to  enjoy  iLi'"  in- 
dul^oe  who  committed  tbe  first  fault,  k  ii 
the  only  one  who  needs  it,  and  in  wliDtelit- 

half,  nndrr  tin-  liberal  -]iirit  of  modem  tinit~. 
all  statutes  of  jeofails  arc  passed.  Kor  caa  tbe 
opposite  party  suffer  bj  fills  ooone  In  mfiiet 
to  the  merits,  as  tfu  y  nre  left  open.  Or  in 
spccl  to  cost  and  del^y.  as  he  should  be  indem- 
nilled  for  them,  in  ih»  manaer  before  oms- 
!i  ni  d  bv  eqaltable  temu»  for  allowing  saj 
amendments. 

In  this  Tlew  of  the  subject,  it  is  of  no eoa* 
sc'(jucnrf  for  which  parl^-  the  defective  rfrtltct 
was  louad,  except  at  timui  the  fact  in  ii  tmj 
be  an  indication  of  merits  in  that  party  who 
has  the  ytf^ftm  sf)  fnr  as  that  fact  can  effect  tbe 
merits.  But  iu  iliui  caae  tbe  fact  found  «m 
immaterial  in  relation  to  the  merita,  as  alnadjr 
shown;  and  the  object  now  iv  to  prevent 
immateriaiiti«»  from  making  a  linai  di^poimi  of 
the  case — to  prBTcnt  substance  froos  bsfaig 
sacrified  to  form — and  where  merits  may  PxiM. 
to  adopt  such  a  course  as  will  pre«eDl  ibrm  to 
the  court  intelligibly,  for  a  flual  adjndlsalioa 
of  the  real  justice  of  the  r«s«- 

To  all  this,  in  an  a«lvancetl  era  of  juri«pni- 
dence,  it  will  hardly  do  to  repeat  from  some  of 
the  old  books,  tliat  a  party  is  forever  to  hr 
barred  either  for  the  Imdnesa  or  the  fayty  of 
his  plea,  if  it  happens  Imperfect  aMM 

found  ugalcuHt  him.  UkMigh  he  has  not  coafeaed 
the  declaration,  nor  stated  any  facts  in  hli  plw^ 
inconsistent  with  merits. 

Much  mote,  too.  is  it  proper,  if  notwiiii-, 
pensable.  iu  a  ease  like  this,  so  defective  oa  Ibr 
record  as  not  to  justify  any  decision  '^i:  i-'f 
merits,  to  ad(^  «  course  which  shall  noi  eir 
the  due  ooosldenliaB  *0f  tbem  in  the 
end,  and  which  shall  be  for  l;i  li  iidltsad 
guide  of  the  court  even  more  tiiau  •  , 
as  to  prav«ttt  a  Imp  iu  the  dark,  and  whi 
these  and  ^ilii  )■  -liiill  !<■;  ! Ikm  ;ni-'- '■? 

re  opened,  and  aod  irm^  m  m 

to  bring  the  w't^ffm)0Sm  merits  le^slty 
Ixilh  til-  and  Mil-  'livy   ,(■  !.•.  V.\,!  'JH" 

5  Hen.  i.V  Muu.,  Z^^,  iimrd  <ib  L«>.  v. 
1  Call,  257.) 

Considering  the  character  ars<!  j  -  ■  ■ 
this  iribunHl.  a^  one  of  the  laM»Liitj^ 
ministering  justice,  and  consideriBg  Jl9 
creased  disposition  of  He  ij:c  in  uli^Ti  T;-"^ 
to  eviscerate  the  truUi,  imd  uUiut^*/' 
only  on  the  real  merits  in  controvsf^  lHl|||Bi' 
parties, or  in  the  wordsof  Juttkt  >T'  i  >{•  "  , 
b")2.  in  Bottumljf  v,  Th*  Un^d  ^'''>. -v^ ' ') 
"lechtii  Qicetles,"  ooncMeriag  |l 
for  such  aubtilUes  In  a  great  MP^nn  |vln«<' ii 
away,"  it  seonts  a  dutriH  ooTQIlt)  ia>  ti<'[i  ' 
give  all  reasonable  facflitv  to  Mfc-tt'^'  riveri  r 
an  iulclligibto  and  proper  BU^»Oi^j|o^rn  nJ* ' 

tlnal  judgment.  .^m^ 

As  proof  that  sooh  a  course'  U  ^iomeumc^ 
fljlMuned  proper,toaidaeoM»i».well  |^>y 
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ootwilbstAnding  ihe  technical  rules  before  men 
lionwl,  it  is  stated  in  Gould  on  PI. ,  507.  sec.  28, 
that  judgment  may  be  arrested  after  verdict, 
"if  tlic  issue  is  immaterial,  so  that  the  court 
cannot  discover,  from  the  finding  upon  it,  for 
which  party  judgment  ought  to  M  given." 
(Sees.  28  and  22.) 

So.  though  Gould  lays  down  the*  mien  be- 
fore nametl.  he  Mays  (p.  514,  sec.  40).  if  a  special 
plea  fibow  there  may  be  a  good  justification, 
though  it  has  been  badly  pleaded,  judgment 
must  be  arrested,  and  h  repleader  awarded,  as 
it  appears  a.good  issue  might  be  formed;  and 
when  this  is  the  case.  **  tlie  ends  of  justice  re- 
quire that  an  opportunity  for  forming  such  an 
imie  should  be  afforded."  And  in  respect  to 
ol^ectlons  hi  such  cases  to  indulgence  to  a  party 
v:ho^  plea  is  bad,  Gould.  508.  says  in  a  nnle; 
"  Tiie  true  answer  to  this  inquiry  appears  to  be. 
thrt  the  awarding  a  repleader  in  sncai  case  was 
originally  rather  nn  act  of  indulgence  to  a  party, 
who  tendered  an  improper  issue,  than  a  matter 
cf  strict  rig^t  An  indtu^pnce  grounded  on  the 
presumption  that  the  issue  was  raisjoincd 
through  the  inadvertence  and  oversight  of  the 
pleaders, and  that  a  furtheropportunity  to  plead 
would  pn>hably  result  in  a  material  ioNie  ded- 
live  of  the  merits  of  the  cause,"  &c. 

There  are  also  some  very  high  precedents 
sptast  the  application  of  these  technical  rules 
in  esses  and  (urcumstanceH  like  those  now  un- 
der consideration.    Such  was  the  case  of  Bex 

V  Pfiilipn  (1  Burr.,  802).  The  reasoning  of 
Lord  Mansfield  on  this  whole  subject  is  direct- 
ly in  point,  as  well  as  the  case  itself,  and  con- 
tains that  beuutif  ul  correction  by  him  of  a  much 
abused  maxim,  in  which  he  says  it  is  the  duty 
of  a  good  judge  to  amplify  justice  rather  thim 
his  jurisdiction,  "  bonijudtna  e$t  ampliarejutti- 
tiom,  rum  jurUdictionem."  There,  after  verdict 
for  the  plaintiff,  he  allowed  an  amendment  of 
168*1  *the  plea  on  payment  of  costs,  being 
«Btfsfled  that  **  the  ends  of  JusUce  require  that 
an  oppoitunity  for  forming  a  proper  Ime  be 
allowed. 

Tlwre  are  many  ottier  cases,  some  ancient  and 

sane  modern,  which  fully  support  the  same 
cnnrineion.  (See  Bny  v.  Mohun,  2  Strange, 
8C7,  and  8.  C.  Bamardiston,  189,  990:  Tryun 

V  rarur,  2  StraagB,  9M;  Lom  WaUan,  Cro. 
£li2.,  245.) 

In  SerfMHt  ▼.  Fairfax  (1  Lerinz,  82).  the 

pleawasdefocfivcas  not  takinp  issue  on  enough, 
thoufh  it  denied  part  of  what  was  material  in 
the  declaration.  Verdict  was  found  for  the 
plaintiff.  This  is  in  substance  the  very  case 
uow  under  consideration.  Counsel  contended: 
"When  the  issue  is  found  against  the  pleader, 
1"dCTnenl  shall  be  for  the  plaintiff;  but  if  for 
iiim  (the  pleadei^,  not.  But  Jtutirf  Twysden 
ssid,  that  if  an  umproper  issue  is  taken,  and 
▼erdict  given  thereon,  judgment  shall  \h>  ^iven 
thereupon,  he  it  for  the  plaintiff  or  defendant. 
(S  Cro..  575.)  But  an  immaterial  issue  is  where, 
upon  the  verdict,  the  court  cannot  know  for 
^bom  to  give  judgment, whether  for  the  plaint- 
iff or  for  the  defendant,  as  in  Ilob..  ITr).  and 
with  him  the  Chief  Justice  and  Wyndham 
wholly  agreed,  and  awarded/a  repleader. 

In  SimonUm  v.  Winter  etal.  (5  Peters.  141), 
the  verdict  was  for  the  plaintiff,  and  yet.  the 
plea  being  bad.  the  court  reversed  the  judg- 
ment, as  tho  eanse  of  action  was  not  oonKsswi 


in  the  plea,  and  remanded  the  case  with  an 
order  for  a  venire  de  novo. 

(See,  also,  in  point,  Oreen  v.  Rii^y,  5  Mum- 
ford.  248,  and  Baird  d  Co,  t.  MaUoas,  1  CalU 
257.) 

And  in  0  Wheaton,  729,  the  pleadings  are 
not  given,  but  Jmtiee  Story  said  there  was  great 
irregularity  and  laxity  in  them,  and  "  it  is  im- 
possible, without  breaking  down  the  best  set-^ 
tied  principles  of  law,  not  to  perceive  that  tho 
ven'  errors  in  the  pleadings  are  of  themselves 
sufficient  to  justify  a  reversal  of  the  judgment 
and  an  award  of  a  repleader,"  and  without 
"  appropriate  pleas,"  "  It  would  be  difficult  to 
ascertain  what  was  to  be  tried  or  not  tried." 

(See,  also,  HarrUon  et  al.  v.  iVtinm,  9  Peters, 
483.) 

All  that  remains  is  to  consider  the  best  form 
of  carrying  these  conclusions  into  effect. 
In  some  of  the  cases  before  cited,  the  court 

have  not  only  reversed  the  ludgment,  but  or 
dered  a  repleader.  But  in  others,  it  is  said  that 
this  cannot  be  done  after  a  writ  of  error.  (6 
Mod.,  102.  2  K»\k,  709;  Com.  D^.,  Header 

and  Verdict.) 
Such,  pronibly,  has  always  been  the  practice 

in  relation  to  not  ordering  ft  by  the  court  be- 
low, after  a  writ  of  error  is  sued  out,  till  the 
case  is  a^n  re  opened;  but  it  once  not  the 
practice  in  the  higher  courts  of  error  in  En- 
gland. (See  2  Saund.,  819;  Jlolbech  v.  Bennett, 
2  Levinz,  12.) 

Nor  is  it  the  practice  now  in  some  of  the 
higher  courts  in  this  country.  In  Green  v.BaUfi 
(5  Mumford,  251),  judgment  was  reversed 
•on  the  writ  of  error,  the  pleadings  set  [*154 
aside  after  the  plea,  and  a  repleauer  awarded. 

The  32d  section  of  the  Judiciary  Act,  before 
referred  to.  expressly  empowers  "  any  court  of 
the  United  States  "at  any  lime  to  permit 
either  of  the  parties  to  amend  any  defect  in 
the  process  or  pleadings."  (Lit.  &  Brown's 
ed..  91.) 

All  know  that  a  repleader  is  little  more  in 
substance  than  permittiug  an  amendment. 

But  most  of  the  precedents  in  this  court  al- 
lowing amendments  after  a  writ  of  error  are  in 
maritime  or  admiralty  proceedings,  and  I  have 
found  none  of  those  In  the  form  of  repleaders. 
In  4  Wheat., 64  (though  one  in  admiralty. where 
less  strictness  prevails  in  pleading  than  at  com- 
mon law),  Cm^  J^wMse  Harshali  said,  "The 
pleadings  in  this  cmc  are  too  informal  and  de- 
fective to  pronounce  a  final  decree  on  the  mer- 
its ; "  and  the  judgment  was  therefore  veverKd, 
and  the  (atise  remanded,  with  directions  to 
permit  the  pleadings  to  be  amended. 

(See,  also,  a  like  order  in  The  Ditina  PaM<tra, 
4  Wheat  .  6!?,  and  in  cjvse  of  The  Edirard,  1 
Wheat.,  264,  and  case  of  'T/ie  Samuel,  1  Wheat., 
18:  Bairritmelai.     Niam,  9  Peters,  488.) 

In  cases  at  common  law,  the  form  is  usually 
somewhat  different.  In  5  Peters,  141,  the  forin 
was  suited  to  the  case,  and  judgment  not  only 
reversed,  but  a  venire  de  nrrro  ordered,  and  in 
United  iStates  v.  Jlaaidn*  (10  Peters,  125),  Jus- 
tiee  Wayne  says,  "A  wnire  de  new  m  fre- 
quently  awarded  in  a  court  of  error,  upon  a 
bill  of  exceptions  to  enable  parties  to  amend," 
and  "  amemlmeBtsnuqr,  in  the  sound  discretion 
of  the  court,  upon  a  new  trial,  be  permitted," 

(See,  further,  2  Wheat.,  226;  Barnes  v.  Will- 
imm,  11  Wheat.,  419;  BtUetn     Kottowsa  di 
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Augusta  Rink,  2  Mason.  81 :  Peterton  v.  UniUd 
Sttttet*.  2  Wash.  C.  C,  86.) 

8ce  the  form  in  England.  (Parker  v,  WelU, 
1  D.  &  E..  788,  and  Grant  \.  Antle,  Doug..  922.) 

In  PoUard  v.  Dirifjht  (4  Crancli.  482).  the 
court  said,  let  judgment  "  be  reversed  and  the 
ciiuse  remanded  for  a  new  trial." 

Mr.  Ijee  prayed  "  with  leave  for  the  defend- 
ants below  to  amend  their  pleadings." 

The  court  said  "  that  the  court  l)elow  had 
the  power  to  grant  leave  to  amend,  and  this 
court  could  not  doubt  but  it  would  do  what 
was  right  In  that  respect."  Similar  to  this 
was  the  course  in  Day  v.  CAi>to(10  Wheat., 404). 

And  in  United  Statin  v.  Kirkpatrick  (9 
W  heat.,  788).  the  court  not  only  reversed  the 
judgment,  and  awarded  a  renin'  de  noro,  but 
gave  "  dire<:tion8  also  to  allow  the  parties  lib- 
erty to  amend  their  pleadings."  (6o  9  Wheat., 
540.) 

(See  on  this  further,  Mar.  Ins.  Co.  v.  Ilodg- 
ton.  6  Cranch,  218;  7  If>id.,  47,  497:  9  Jtdd., 
244:  1  Ilfid..  261.  13;  10  fhid.,  449;  4  Ibid.,  52; 
16  Peters,  819;  Moody  v.  Keener,  9  Porter. 
2.V2.) 

1 55*]  *In  conclusion,  then,  as  by  sev- 
eral cases  in  England  the  allowance  of  a  re- 
pleader in  courts  of  error  seems  to  have  gone 
into  disuse  in  modern  times,  and  as  the  prac- 
tice in  common  law  cases  in  this  tribunal, 
'though  otherwise  in  S4)me  of  the  Strifes,  has 
usually  been,  not  to  direct  either  amendments 
or  repleaders  in  cases  like  thest?,  but  to  reverse 
the  judgment  and  remand  the  cause  to  the 
court  below  for  further  proceedings  there,  we 
shiill  conform  to  that  practice  in  the  present 
instance. 

the  judgment  below  be  reterned,  and  the 
tuiHe  remanded  for  further  proceedings. 

(Mtcd   5  How.,22H,2r:;  8  How.,  4.30,  434;  8  How., 

la'i;  0  How..  :i:n:  a)  How.,  43a:  1  Wuii..  <m\  a  waii., 
6«i :  10  Wnll..  2fli :  12  \v»ii..  4(0:  IB  Whii..  'm-,  i  otto, 
i;iU,  OTiO:  4  otto.  81:  1  Wood,  dc  M..  375,  3tt7 ;  3 
Wood.&M.,  330,  408. 


There  was  no  bill  of  exceptions  M?nf<i  by 
the  judge,  and  the  record  pn«enle<l  the  follow- 
ing api>earance: 

Among  the  rolls,  records,  and  judicial  pro- 
ceedings of  the  Circuit  Court  of  the  United 
States,  in  and  for  the  Western  District  of  Penn 
sylvania,  in  the  third  circuit,  may  be  found  the 
following  words  and  figures,  to  wit: 

Copy  of  Doeket  Entries. 

McCandlcss,  and  )  Harriet  Bishop. acit-" 

1-C  i; 


McClure&Bid- , 
die.  ) 


i7.en  of 
Ohio, 


the  State  of 


LUCIUS  W.  STOC  KTON  and  DANIEL 
MOOKE,  P/ainlifn  in  Error, 
r. 

HAHRIKT  BISHOP. 

Defective  pleading — record — sufficiency  of  aUega 
tions — pleading. 

Whore  a  (^>unt  In  a  do»'lHrHtl<m  Ih  <lrfi'ctlve  on  ac- 
r  tiint  oX  diit«'s  Ix-inir  left  Itliirik,  h\\\  lhi>  party  tins 
plcndod  iind  Konc  to  trial,  the  |>ri-9Uiii|>tion  is  tliat 
tli««  priM>f  .supplied  the  dt'fri't. 

In  an  action  on  the  «»}«;  for  injury  Hustnined  liy 
tlw  ovorsettinjf  of  a  stave  c-oach,  aItlioii>rh  the  dec- 
laration dw*  not  set  out  the  payment  of  anv  \h\»%- 
aife  money,  nor  any  promise  or  undertaktoK'  on 
the  part  of  the  dofendanrn  t<»  carry  the  pliuiitltT 
Hafely,  y«>t  If  It  Htates  that  the  plaliititr  t>ecauie  a 
pafwnjrer  for  certain  rewards  to  the  defendants, 
and  thereupon  It  wa«*  their  duty  to  u.v  due  nnd 
proper  mre  thut  the  plaintitT  .should  l>e  safely  «?iin- 
\  eyed.  and  if  the  bn*ach  was  well  a^sltrne^l.  and  the 
muse  went  i>n  to  pleti.  ts*ue.  trial,  and  verdict,  the 
ilirfe<'t  In  the  deelaration  l«  cured  l»y  thelCd  section 
of  the  .ludlclary  Act  of  ITKO. 

The  *'  riKht  of  the  cau"*e  and  mattt-r  in  law  "  Ije- 
inir  with  the  plnintltr  ifi  the  court  below,  the  Judg- 
ment of  that  court  must  t)C  afttnncd. 

THIS  case  wn.«i  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  (lie  United  States 
for  West  Pennsylvania. 
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Darragh,  Loom-  i  Lucius  W.  Stocktos 
is.  Mahon  &  >■  and  Daniel  Moore, 
Washington.     )  citizens  of  Pcnn. 

Summons  case,  exit  September  17th,  1842. 

1842.  November  4lh,  returneti.  Served  by 
leaving  a  copy  at  the  dwelling-houv;  of  D 
Moore,  November  Ist,  1842,  and  persooallj  od 
L.  W.  Stockton.  November  3d,  1842. 

♦1843.  .Ian.  12th.    Narr.  filed.  IM56 
184:^.  February  6th.   On  motion  of  Mr.  Dv 
ragh.  rule  for  .security  for  costs. 

1843.  February  7tii.  Rule  for  •eciiritT  for 
costs  relurneii.  "  Served  on  Mr.  McClure,  Feb- 
ruary 7th.  1843." 

1848.  April  5th.  Consent  of  attorney  fnr 
defendants,  that  a  comrais-^ion  ls.sue  forthwith 
to  lake  testimony  on  part  of  plaintiff,  and  de 
clension  to  file  cross-interrogatories,  (See  naprr 
fileil.) 

1H43,  April  5th,    Interrogatories  on  part  ai 

ElaihtilT  filed,  and  commission  tsstied  to  Al- 
ert G.  Westgate.  Esq.,  of  McConnelUTillc 
Morgan  County,  Ohio,  commissioner  named 
by  plaifltiff. 

"1848.  April  lOlh.  Stipulation  of  John  Sar 
ber.  as  security  for  costs,  filed. 

1848,  April  18th.  Commission,  with  depo- 
sitions taken  before  Albert  O.  Westgate,  fiiq.. 
returned  and  filed. 

Plea  of  defeD<Unt«  fiW. 
Agreement  of  attomeyi 


1843.  May  lOrh. 
1843,  May  lOlli. 
filed. 

1843,  Mav  17th. 
1843.  October  5th. 


Continued. 
Subp<vna  on  port  o(  d^ 
fendants  to  Dr.  Kennedy. 

1843.  October  28th.  Subpcena  on  put  of 
defendants  to  Dr.  Campbell. 

1848.  October  30th  and  31st,  Sabpoeni*  oa 
part  of  plaintiff  to  Dr.  A.  H.  Campbell.  JiKi 
Corbin.  James  Smith.  Jamea  Snyder,  oad  Ot>- 
iel  Brown. 

1813.  November  20lh.    Above  rabpMiS  le- 

turned. 

1843.  November  23d.  33d.  24th.  and  ttti 
Tried  by  jurv.  and.  25th.  venlicl  for  pIlMtf 
for  si. X  thousand  five  hundreti  dollnr*  f$8 
with  costs  of  suit. 

1843.  November  34lh.  Defcn(i<iQi«  tuiito 
filed. 

1848.  November  25th.  Motion  in  anvit  if 
judirment.  and  for  a  new  trial. 

1843.  November  27th.  PUintir*  hffl  ^ 
costs  filed. 

1843.  Noveml>er  :Mth.  Reuoos  lo  Arresief ' 
jii(l;rment.  and  for  a  new  trial,  tiled. 

1843,  December  1st  Argument  for  •  n|« 
trial  commenced. 

1843.  December  7th.  Argument  of  moth" 
for  new  trial  continued  and  oondiided  b< 
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Mejttn.  MaJion  and  Ijoomi*  for  defendants,  and 
Mr.  BUddU,  contra,  for  plaintiff. 

Same  day.   Affidavit  of  Jacob  Murphy  f51ed. 

Same  day.  After  argument,  defendants' 
poinU*  overruled,  and  judgment  on  the  verdict; 
Slav  of  execution  for  thirty  days. 

:?rtme  day.  Plaintiff's  counsel  "desired  the 
<5nction  of  the  court  to  the  following  amend- 
ment to  the  verdict,  objected  to  by  defendants' 
counsel.  Objeclions  filed  by  order  of  the  court; 
after  argument,  objeclions  overrule<i,  and  ver- 
dict amended  as  follows,  viz. :  "And  now,  to 
wii.  December  7th,  1843,  inasmuch  as  the 
157*]  plaintiff.  *on  the  trial  of  tlie  cause, 
offered  proof  of  but  a  single  disaster,  and  its 
injurious  consequences,  as  set  forth  in  the 
second  count  of  the  declaration,  the  verdict  is 
amended  accordingly,  and  judgment  entered 
for  the  plaintiff  on  the  said  second  count,  and 
for  the  tlffendants  on  the  first  count." 

1843,  December  15lh.  Defendants  enter  into 
a  bond,  winch  is  approved  by  Judge  Irwin,  in 
the  sum  of  thirleen  thousand  dollars,  and  sue 
oui  their  writ  of  ern)r. 

1843,  December  15lh.    Citation  isssued. 

1843.  December  loth.  Writ  of  error  allow- 
f^i  and  issued. 

1843.  December  16th.  Citation  returned; 
"erred  by  copy  on  R.  Diddle  Enq  attorney  of 
defendants. 

Copy  of  Dfdnrntion. 
In  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania. 

Lucias  W.Stockton, a  citizen  of  Pennsylvania, 
and  Daniel  Moore,  also  a  citizen  of  Pennsyl 
vania.  were  sumnmned  to  answer  HHrriet 
Bishop,  a  citizen  of  Ohio,  in  an  action  on  the 
case.  Whereupon  the  said  Harriet  Bishop,  by 
MoCandless  &  McClure.  her  attorneys,  com- 
plains for  that  whereas  the  said  defendants. l>e- 
fore  and  after  the  time  of  committing  the 
^Tievance  hereinafter  mentioned,  were  owners 
and  proprietors  of  a  certain  line  of  stage 
orwches  for  the  carriage  and  conveyance  of 
Wssengers  from  Baltimore,  in  the  State  of 
Maryliind,  to  Wheeling,  in  the  Slate  of  Vir- 
ginia, for  hire  and  reward,  to  the  .said  defend- 
ants in  that  behalf;  and  the  said  defendants 
being  such  owners  and  proprietors  of  the  said 
line  of  coaches  so  as  aforesaid,  thereupon  here- 
tofore, to  wit,  at  the  special  instance  and  re- 
quest of  the  said  defendants,  became  and  was 
a  piwsenger  in  the  said  line  of  coaches,  to  be 
«afely  and  s«!urcly  carried  and  convevecl  there- 
bv  on  a  certain  journey. to  wit,  fmm  Baltimore 
aforesaid  to  Wheeling  aforesaid,  for  i\  cerUiin 
fare  and  reward  to  the  said  defendants  in  that 
behalf;  and  the  said  difundaiils  then  and  there 
wcelTcd  the  said  plaintiff  as  such  pansmgcr  as 
Aforesaid;  and  thereupon  it  then  and  there  l»e- 
came  and  was  the  duty  of  the  said  defendants 
to  use  due  and  proper  care  that  the  said  plaint- 
ill  should  be  carefully  and  securely  carried  and 
OonFeyed  by  and  upon  the  said  line  of  conches 
on  the  said  journey;  yet  the  said  defendjinis, 
oot  r^rding  their  duly  in  that  behalf,  did  not 
u-  proper  care  thai  the  said  plainlilT 

^  .  ,  •  safely  and  securely  carried  nnd  con- 
veyed by  and  upon  the  said  stage  coach,  on  the 
«*id  iourney  from  Baltimore  aforesaid  to 
Wheeling  aforesiiid,  to  the  damage  of  the 
plaintiff  twenty  thoui^and  dollan?. 

And  whereas  also,  heretofore,  to  wit,  on  the 

How  Ann  4. 


day  and  year  aforesaid,  at  Baltimore  aforesaid, 
the  said  plaintiff,  at  the  said  special  instance 
and  request  of  the  said  defendants,  became  nnd 
was  a  passenger  *by  a  certain  other  [•  1 58 
coach,  to  be  safely  and  securely  carried  and 
conveyed  thereby  on  a  certain.journey.  to  wit, 
from  Baltimore  aforesaid  to  Wheeling  aforcsaicl, 
for  certain  rewards  to  the  said  defendants  in 
that  behalf;  and  thereupon  it  then  and  there 
became  and  was  the  duly  of  the  naid  defend- 
ants to  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safel}'  and  .securely  carried 
and  conveyed,  by  the  said  line  of  coaches,  on 
the  said  journey,  from  Baltimore  aforesaid  to 
Wheeling  aforesaid;  yet  the  said  defendants, 
not  regarding  their  duty  in  this  behalf,  did  not 
use  due  and  proper  care  that  the  said  plaintiff 
should  be  safely  and  securely  carried  and  con- 
veyed, by  the  last  mentioned  coach,  on  the 
said  iourney  from  Baltimore  aforesaid  to 
Wheeling  aforesjud;  but  wholly  neglected  to 
do  so,  and  by  reason  whereof  one  of  the  legs, 
one  of  the  arms,  two  of  the  ribs,  [and]  the 
collar-bone  of  the  said  plaintiff  then  and  there 
became  and  were  fractured  and  broken, and  the 
said  plaintiff  was  then  and  there  otherwise 
greatly  bruised,  wounded  and  injured;  and  also 
by  means  of  the  premises  the  said  plaintiff  be- 
came and  was  sick,  sore,  lame,  and  dis«>rdered, 
and  so  remained  and  continued  for  a  long  space 
of  time,  to  wit,  hitlierto;  during  all  which  time 
the  said  plaintiff  suffered,  and  underwent,  and 
endured  great  pain,  and  was  hindered  and  pre- 
vented from  transacting  and  ; attending  her 
necessary  and  lawful  affairs  and  business  by 
her  during  all  that  time  to  be  performed  and 
transacte<J,  and  lost  and  was  deprived  of  divers 
great  fjains,  and  advantages,  and  profits, which 
she  might,  and  otherwise  would,  have  de- 
rived and  acquired  from  the  same; and  thereby 
also  the  said  plaintiff  was  forced  and  obliged  to 
pay,  lay  out,  and  expend  divers  other  large 
sums  of  money,  amounting,  in  the  whole,  to 
the  sum  of  one  thousand  uollars,  in  and  about 
the  endeavoring  to  be  cured  of  the  last  men- 
tioned bruises,  fractures,  and  injuries  received 
as  last  aforesaid,  to  the  damage  of  the  said 
plaintiff  twenty  thousand  dollars;  and  therefore 
she  brings  suit. 

McCandi.ess  *  McClure, 
Plaintiff's  attorneys. 

[Then  followed  a  summons,  and  a  commis- 
sion to  take  testimony,  under  which  several 
witnesses  were  examined,  and  the  record  pro- 
ceeded.] 

Copy  of  PUa. 

Bishop  v.  Stockton  et  al.  Circuit  Court  of 
the  United  Slates  for  the  Western  District  of 
Pennsylvania. 

The  defendants,  by  Cornelius  Darrngh,  their 
attorney,  come  and  defend  the  wrong,  when, 
&c.,  and  for  plea  say,  tliat  they  arc  not  guilty 
of  the  matters  and  things  alleged  against  them 
in  the  plaintiff's  declaration,  and  of  this  they 
put  themselves  upon  thecountry. 
May  10,  1843.  C.  Dauuaoii. 

for  dcfendanta. 
*  Copy  of  Defendant*'  I\>inta. 
Harkiet  Bisuop  i 

Stockton  «&  MooRK.  \ 

The  counsel  of  the  defendants  respectfully 
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request  the  court  to  instruct  the  jury  ns  fol- 
lows: 

Ist.  That  the  proprietors  of  n  stage  coach 
do  not  warrant  the  safety  of  their  passengers.in 
the  character  of  common  carriers;  ana  that 
they  are  not  respf)nsible  for  mere  accidents  to 
the  persons  of  passengers,  but  only  for  the  want 
of  due  care.  (Given.) 

2d.  That  they  do  not  warrant  the  safety  of 
pasHengcrs;  their  undertaking,  as  to  them,  goes 
no  further  than  this:  that  as  far  as  human  wis- 
dom and  vigilance  can  go.lhev  will  provide  for 
the  safe  conveyance  of  their  passengers. 
(Given.) 

8d.  That  if  the  jury  believe  that  the  acci- 
dent in  this  case  was  caused  by  the  intoxication 
of  James  Corbin,  the  driver,  but  that  he  was 
not  only  not  in  the  habit  of  drinking  intoxicat- 
ing liquors,  but  was  intoxicated,  on  this  oc- 
casion, for  the  first  time  in  his  life;  that,  in  this 
event,  the  defendants  will  have  exercised  due 
care  in  the  selection  and  employment  of  James 
Corbin  as  a  driver,  and  will  not  be  liable  in 
this  action.  (Hcfused.) 

4th.  That  if  the  jury  believe  that  the  acci- 
dent was  caused  by  the  intoxication  of  James 
Corbin,  yet  if  they  also  believe  that  a  long 
course  of  previous  habitual  good  conduct 
through  a  series  of  years,  from  his  boyhoo<l  to 
the  time  of  this  accident  in  question,  had  satis- 
fled  the  defendants,  the  tavern  keeper  with 
whom  James  Corbin  boarded, and  his  associates, 
that  he  was  a  temperate  and  an  abstemious 
man, that  then  the  defendants,  as  far  as  ordina- 
ry wisdom  and  vigilancx*  could  go, did  provide 
for  the  safety  of  their  passengers  in  the  selec- 
tion and  employment  of  James  Corbin  as  a 
driver,  and  that  they  are  not  liable  in  this 
action.  (Refused.) 

5th.  If  the  jury  believe  that,  at  the  time  of 
the  accident,  the  coach  was  on  the  upper  and 
safer  portion  of  the  road,  and  that  the  accident 
occurre<l  in  the  effort  of  Corbin  to  take  up  his 
horses  after  descending  the  hill,tha^  the  defend- 
ants are  not  liable  in  this  action.  (Refused.) 

6th.  That  although  the  jury  may  believe 
that  Corbin  wa.s,  at  the  time  of  the  accident, 
partially'  intoxicated,  still,  if  he  was  not  so 
much  mtoxicated  as  to  l)e  incapable  of  the 
management  and  control  of  this  team,  and  the 
accident  did  not  ari«e  from  that  cause,  but 
from  the  state  of  the  weather,  obscurity  of  the 
night,  and  the  condition  of  the  roads,  that  the 
defendants  are  not  liable  in  this  action,  cs{m»- 
cially  if  the  jury  U'lieve  that  the  said  Corbin  had 
heretofore  sustained  an  unexceptionable  char- 
acter for  skill. care,  and  sobriety.  (Refusetl.) 

7th.  If  the  jury  Ijelieve  that  the  driver  was 
a  person  of  com[H;tent  skill,  of  good  habits, 
and  in  every  respect  qualilieii  and  suitably  pre- 
paretl  for  the  business  in  which  he  was  en- 
lOO*]  gaged,  plaintiff  *cannot  recover  unless 
they  were  clearly  satisfied  that,  on  this  occa- 
sion, the  disa^ter  wjis  attributable  to  the  fault 
of  the  driver,  and  not  to  the  darkness  of  the 
night,  or  other  accidental  cause,  and  that  (said 
accident  would  not  have  occurred  but  for  the 
fault  of  the  driver.  (Given.) 

Defendants'  Kxe^ption*. 

Harriet  Bisuop  v.  Stockton  »fe  Moore.  In 
the  Circuit  Court  of  the  United  Slates. 
The  counsel  for  defendants  respectfully  ex- 
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cept  to  the  refusal  of  the  court  to  instruct  \ht 
jury  as  prayed  for  on  all  the  points  nrosected 
by  them,  except  the  first,  second,  and^Tenih. 

Maiion  &  Wawiisc.tos, 

MeTCALK  &  I.XX)MIK 

Attorneys  for  defendiatiL 
25th  November,  1848. 

Copy  of  Reatojit  for  a  Nevo  Trial,  and  in  Armt 
of  Judgment. 

Harriet  Bishop  ) 

«.  \ 
Stockton  &  Moore.  ) 

The  counsel  for  defendants  move  the  court 
for  a  new  trial,  for  the  following  reasoM.  vii. : 

1.  The  verdict  is  against  the  weight  of  cri- 
dence. 

2.  It  is  rendered  for  vindictive  damages. 

8.  It  is  not  the  result  of  the  deliberate  opin- 
ions of  the  jurors,  or  of  comparison  of  'heir 
several  opinions,  but  the  amount  was  fixed  sod 
determined  by  the  average  of  different  ronw 
named  by  the  jurors. 

Thej"  move  m  arrest  of  judgment,  bccau?*— 

1.  J«io  sufficient  caa^e  of  action  is  set  fnrih 
in  plaintiff's  first  count  of  narr.,  and  the  m 
diet  is  general  on  both  counta. 

2.  No  sufllcient  cause  of  action  is  set  forth 
in  either  count;  there  beine  no  allegation  ihti 
the  amount  charge<l  for  fare,  or  passage  nuiof  j. 
had  in  fact  been  paid  by  plainti^. 

8.  General  errors. 

MaHON  &  WA8niNOTf»5. 

Attorneys  for  defeodtnu 
November  STth,  1848. 

Copy  of  AfUdatit  of  Jacob  Murphy . 

Personally  appeared  before  me,  a  iurtice  of 
the  peace  in  and  for  the  County  oi  ¥%\rK\t. 
Jacob  Murphy,  who,  being  sworn,  doth  dk-p^if 
I  and  say.  that  he  was  a  juror  in  the  CHmiit 
Co\XT\.  of  the  United  [States]  for  the  Wwtrro 
District  of  Pennsylvania,  for  November  Term. 
1848.  and  that  he  was  one  of  the  panel  vbo 
tried  the  case  of  Harriet  Bishop  v.  L.  W.  Sl«^- 
ton  and  Daniel  Moore,  for  damages  accmiBf 
from  the  upsetting  of  a  stage  coach,  and  tlial 
the  method  adopted  by  the  jury  by  which  tktf 
settled  on  the  amount  *of  the  verdict  [*]€ll 
was  this :  it  was  agreed  that  each  juror  sbodd 
mark  the  sura  he  found,  and  that  the  iBliI 
aiiuuint.  divided  by  twelve,  should.  wlllMl 
.iltiTHtion.  l)e  the  amount  of  the  verdict;  to  i^ 
tonljince  with  their  agreement,  each  jarjMi 
put  (iowii  the  amuunt  he  thought  proper:  tbif 
then  additl  the  whole  together,  ana  divided  liM- 
iiintujnt  by  twelve,  anri  the  product  wai  ux 
tliousund  t^ve  hundnti  dollars,  which  wis  w- 
I>orted  .Hs  the  verdict  of  the  jury. 

Ja(^»b  MrRPBT 

Sworn  and  suliscribed  l)efore  me.  the  oib 
DecemlMir.  1843.      Clement  Wood.  J.  P. 


Tfie  terdiel  <u 


ordered  to 
Court. 


If  /V 


And  now,  to  wit.  IVcembcr  7th.  184*.  In»  J 
much  as  the  plaintiff,  on  the  trial  of  theCMfcJ 
offered  proof  of  but  a  single  dtouUr,  **4JH 
injurious  conse<|uences,  as  set  forth  in  tke  9m 
ond  count  of  the  declarmtion.  the  vettOct  b 
amended  a(*cor(Iingly.  and  judfrmcDl 
for  the  phiintifl  on  the  said  seccAd  coaat.  (rti 
for  the  defendants  on  the  Aral  count. 

HOWAO  i 
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Copj/  pf  DtfmSantf  OtgeeHom, 

la  the  Circuit  Court  of  the  United  Suites, 
Western  District  nf  Pennqrivania. 

HuBRrier  Bishop 
«. 

L  W.  StdC  KTOS-  KT  AI. 

The  counsel  for  the  plaiutitf  having  moved 
the  oomt  to  make  the  following  entry  of  record 
in  the  CHJise.  to  wit:  "And  now,  to  wit,  No- 
rember,  ltH3.  inasmuch  as  the  plaiatifl.  on  the 
trill  of  the  cause,  offered  proof  of  tmi  a  ^gle 
liwtrr.  and  its  injurious  consequences,  as  m\ 
fufth  in  the  second  count  uf  the  decluratiou, 
the  verdict  is  amended  accordingly,  and  judg- 
ment entered  for  the  plaintiff,  on  said  second 
count,  and  for  the  defendant  on  the  first 
count." 

The  defeodants.  by  thiir  counael,  now.  to 
wit.  November  7th.  1848,  appear  in  oonrt,  and 
<  tiject  to  tlie  allowance  of  said  motion  by  the 
court,  and  to  any  permiseion  \iy  the  court  that 
«acb  entry  aa   above  Indicateddioald  be  made 

tl.v  t  aiisc,  and  in  support  of  their  nbjfrrion 
amgn  ihe  following  causes,  to  wit :  that  the  is- 
ne^  if  aajr.  joineaby  the  pleadings  between 
the  parties,  was  upon  the  whole  ueclamtion; 
that  the  jury  were  s»wom  to  try  the  ts^ue.  if 
lay.  Joined  upon  the  whole  declaration;  that 
the  inry  returned  their  verdict  in  writing  in  the 
foiiowi'ng  words: 

Hakrist  Btshop  ^ 

Stockton.  M(>okk  &  Co.  ) 

We.  the  jurors  ivrom  and  impaneled  in  this 
cause,  do  find  for  the  pInintifT  «ix  thousand  five 
hundred  dollars,  with  costs  of  suit,  this  26th 
dayof  NovcniUr.  A.  I>.  1848. 

Which  mid  verdict  wns  received  by  the  court ; 
and  thereupon  an  ^entry  was  made  of 
raeoid  iB  the  canae,  in  the  following  words,  to 

wit: 

"  Harrikt  BiHnop 
e. 

"Stxkktov  Mo 

"JiMT  find  for  the  plaintitl  six  ihowiandfivc 
Iraadied  dollars,  with  costs  of  suit." 

Tliat  the  verdict  so  found  by  the  jury  was 
found  by  them  um)Q  the  entire  issue  or  issues, 
if  any,  between  tne  parties,  and  upon  the  whole 
declaration,  embracing  both  the  first  and  sec- 
ond counts  thereof ;  that  said  verdict  is  general ; 
that  the  testimony  given  in  the  cause  was  as 
applicable  to  the  first  as  to  the  second  count  of 
loe  declaration;  that  the  defendants  have  as 
itikkI  a  right  lo  claim  that  the  verdict  of  the 
juiy  ahould  be  amended,  by  entering  it  upon 
Uke  first  oonnt  of  the  declaration  for  the  plaint- 
iff, and  judirnicnt  thereon  for  the  plaintiff,  and 
jttdgmeot  on  the  second  couut  for  the  defend- 
ants, as  the  plaintfflF  has  to  claim  that  the  pro> 
posed  entry  should  Ik*  made.    That  the  jury  ' 
oaring  given  a  general  verdict  for  entire  dam-  \ 
iges  on  iM>th  ooiints  of  the  declaration,  which  | 
verdict  w.as  received  by  the  cntirt,  and  entered 
of  record  without  objection  from  the  plaintitl",  , 
and  the  jury  bavin;:  separated,  the  oourt  have  ; 
not  the  le::a]  riLcht,  and  if  tln-y  pnFse?:stlie  V  >:n\ 
right,  ought  not,  in  the  exercise  tif  a  tK>und  dia 
erstfon,  to  modify  the  verdict  of  the  Jury  in 
the  manner  proposed  by  the  plaintiff's  counsel;  ■ 
wliich  objections,  and  fea&ons  in  bupport  there 
of,  are  lespectfully  submitted  by  the  defend 
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ants,  to  be  filed  and  entered  of  record  in  the 
cause*  Metcalp  &  Loomis, 

Attorneys  for  dd'endants. 

United  States,  Western  District  of  Pennityl> 

van  la,  m.  : 

I,  Edward  J,  Roberts,  clerk  of  ilie  Circuit 
Court  of  the  United  States  in  and  for  the  West- 
em  District  of  Pennsylvania,  do  hereby  certify 
that  the  foregoing  is  a  full,  true,  and  complete 
exemplification  of  the  record  in  the  case  of 
Harriet  Biahop,  a  citizen  of  the  State  of  Ohio, 
against  Lndtis  W.  Btockton  and  Daniel  Moore, 
cilizonK  of  PennHvlv.inia 
In  testimony  whereof,  i  have  hereimto  set 
m^  hand,  and  »fflxed  the  seal  of  tlio 
said  cntirf,  :it  Pittsburfi.  this  twaolietil 
[l.  8.j   day  of  i*ecemi)er.  A.  D.  1848,  and  in 
the  sixty  eighth  year  of  the  independ- 
enoe  of  the  siiid  United  States. 

£.  J.  RoBSRTS.  Clerk:. 

A  writ  of  error,  -sued  out  on  behalf  of  Btock* 

ton  &  Moore,  Vnotio^ht  up  the  record  in  the  fonn 
in  which  it  is  stated  above. 

The  <»8e  was  argued  by  Mr.  Bled*oe  and  Mr, 
(kKu  for  the  plainuAs  in  error,  and  Mr.  Biehard 
BiddU  (in  a  printed  argument)  for  tlie  defend* 

ant  in  error. 
*Jrr.  BfadiM,  for  phdntiffs  In  error:  [*168 

Perhaps  no  recnrtl  ever  came  up  to  tht^  court 
in  such  an  imperfect  slate.  Tlicre  appe'>irb  lo 
be  no  iasae,  no  tenire,  no  jury  impaneled  or 
sworn,  no  verdict,  except  where  it  is  incidf^nt- 
ally  mentioned,  no  bill  of  exceptiouH  signed, 
no  judgment  of  the  court  for  a  specific  sum. 
It  is  true  that  there  is  a  verdict  spoken  of  in 
the  docket  entries,  but  these  are  only  to  refresh 
the  memory  of  tijc  clerk.  (10  Ohio  Rep..  200.) 

Nothing  is  a  part  of  the  record  except  the 
pleadings,  or  what  ia  referred  to  in  the  opinion 
of  the  court.   (5  Prt( i 

There  is  no  regular  judgment  of  the  court 
for  a  specific  sum.  How  could  an  action  of  debt 
or  a  fcire  fiin'/m  Ix-  nmintained  nixjn  such  a 
record r  (5  Dane's  Abr..  221;  1  Arkansas  Rep.. 
346.  347;  2  Arkansas  I^p.,  800;  1  liobinson's 
Practice.  ?lf)0;  6  Randolph,  30-82  ;  4  Mnnford, 
262;  Yelverton,  107;  4  Leonard,  61;  1  Chilly's 
I'lrru  i.,  356.) 

The  declaration  i.s  radically  defective.  The 
tirst  count  was  almndoued,  and  judgment  en- 
tered on  the  second  count.  This  must  there- 
fore stand  alone,  nnd,  taken  by  itself,  it  dis 
closes  no  cause  of  uciion.  Two  rea.sons  exist  for 
this.  1.  There  is  notliing  stated  from  which 
an  implied  undertaking  can  be  inferred  to  carry 
safely.  2.  There  Is  no  such  express  undertak- 
ing averred. 

1.  In  order  to  raise  the  implication,  tlie  fact 
must  be  averred,  that  the  other  party  were 
common  carriers.  This  is  necessary,  as  a  foun- 
dation for  the  implied  amtmmU.  (1  Wendell, 
278;  6  J.  B.  Mooie,  168;  2  Chitty's  Plead.. 
n<4e;  see,  also,  Stoiy  on  BaUmenis,  874. 

mi.) 

The  declaration  was  designed  to  be  in  tort 

It  is  not  nvcrcd  that  any  reward  was  to  lie 
paid  by  the  piaintiff,  or  that  there  was  Huy 
promise  ut  all.  (Laws  on  Pleading,  imder  the 
head  of  "Promise.") 

Mr.  JiidilU,  for  defendant  in  error: 
.  Under  the  40th  rule  of  oourt,  the  following 
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remarkfi  arc  respct  lfully  submitted  on  behalf 
of  the  defendant  in  error: 

No  Rpeciflcation  of  errors  having  been  filed, 
the  points  which  will  be  pressed  are  left  to  be 
inferred  from  what  took  place  ill  the  court 
below. 

First.  As  to  the  declanitfon.   It  may  be  a1- 

Icixcd  that  the  flrat  count  is  bad.  and  that  the 
verdict,  bei^  general  on  both  couote,  is  thereby 
▼f listed.  Tne  nply  Is:  1.  The  coaot  is  not 
bad.  It  provides  for  the  event  of  no  special 
damage  being  made  out.  It  would,  at  leai^t, 
justify  nominal  damages.  It  alleges  that  the 
defendants  were  cniracfd  in  a  duty  to  the  pub- 
lic as  carriers  of  passengers;  that  they  under- 
«  took  to  carry  the  pUntllf  aafely.  and  failed  to 
do  550. 

Further,  it  is  to  be  remembered  that  there 
was  no  dtemurrer  to  the  count,  and  the  objec 
lion  therefore  come?  after  verdict.  Now,  it 
lt$4*]  •>»  a  famiUur  rule,  that  a  cause  of  ac- 
tion defectively  or  inaccurately  set  fortli  is 
cured  by  the  verdict,  because,  to  entitle  (be 
plaintiff  to  recover,  all  circumstances  necessary, 
III  form  or  in  pubstnnce.  to  make  out  his  cause 
of  action,  so  imperfectly  stated,  must  be  proved 
at  the  trial.  <9  Wheal.  595;  1  PMers's  C.  C. 
R.  482.)  But,  2.  This  inquiry  is  unnecessary, 
as  the  Judgment  is  entered  on  ihc  second  count. 
The  recent  case  of  MaMtimn'ii  Adminidralort 
V,  Grant »  Adminutrator.  in  this  court  (2  How- 
ard, 268),  rendcre  supertltmus  any  argument  as 
to  the  right  and  the  duty  of  Die  court  to  permit 
the  amendment  pmyed  for.  The  second  count 
is  the  familiar  ouy  m  aun'.,  not  requiring  any 
averment  of  the  payment  of  monev,  found  in  2 
Chittv's  Pleadings.  647  (ed.  of  1R40).  and  in  2 
Chilly's  Precedents,  506,  a  (cd  of  1889).  and 
was  pui-sued  in  Ctirtift  v.  Drink irnicr  (2  Harn. 
and  Adoiph..  169;  22  English  C.  L.  Rep.,  61). 
Had  such  averment  been  necessary,  the  omis- 
sion would  b<>  cured  after  ▼^ict.  OH  the  prin- 
ciple heretofore  noticed. 

iBeoond.  As  to  any  irregularities  committed 
by  the  jiH  \  hi  inakinL;  uj)  their  verdict,  they 
are  not  examinable  in  a  court  of  error.  (1 
Peten's  C.  G.  R,  159.)  All  these  matters  are 
referred  to  the  sound  discretion  of  the  court 
below.  The  refusal  to  grant  a  new  trial  is  not 
the  subject  of  a  writ  of  error.  (4  Wheat..  828: 
«  Wheat..  547.) 

Nothing,  however,  can  be  better  settled,  than 
that  the  Circuit  Court  was  right  in  refusmi;  to 
act  upon  the  affidavit  of  a  Juror.  (2  Tidd's  Pr., 
709;  Vav»e  v.  DeUtval,  1  T.  R.  11;  Owen  v. 
Wairburton,  A  Bos.  &  Pull.,  826;  4  Wash.  C. 
C.  R..  33;  4  Binn..  150;  5  Conn.  R..  348;  3 
GiU.  &  Johns.,  478;  2  Greenleaf,  41 ;  2  Tyler's 
Vt.  R..  13.) 

That  the  process  resorted  to  by  the  jury  is 
not  o|)en  to  just  exception,  even  if  established 
by  une.\ce[)tional)le  evidence,  see  GnnneU  v. 
P/iUUp*  (1  Mass,  R,  541).  (Jotnmonw^alth  v. 
2>PM0  (4  Mass.  R.,  899),  Goodutin  Philips 
(Lofft,  71).  Lain-cnc^  v.  B>ixircU  {%\.\vr,  lOOj.  ■ 

Third.  As  to  the  instructions  prayed  for  by 
the  counsel  of  the  drfendants  below,  and  re* 
fused  by  the  court.  Tlie  late  lamented  Jndgt 
Baldwin  delivered  in  this  case  an  elaborate  and 
comiMrehensive  charge  to  the  jury,  in  which  the 
law.  as  settled  by  this  court  in  Htoke$\.  Saltan 
"tali  US  Peters.  181),  was  clearly  laid  down  and 
enforced.  Unfortunately  it  cannot  now  he 


found.  To  this  charge  no  exception  wa»ukeu. 
It  covere<i  the  whole  ground,  and  the  learned 
judge  might  well,  therefore,  have  refuwd  to 
notice  any  of  the  points;  submitted  by  defend- 
ants' counsel.  This  course  was  purs'iV  1  by  the 
circuit  Judge  in  the  trial  of  8toit»$  v.  SaltmitaU 
(see  18  Peters.  185).  Judfft  Baldwin,  however, 
thought  proper  to  yield  his  ass^-nt  to  the  points 
submitted,  so  far  as  he  could  do  so  with  pro- 
priety. His  answers  to  these  pcims.  sfiatt 
from  tlic  *general  cliarire.  establivbed 
the  following  rules  for  the  guidance  of  the 
jury: 

1.  Thai  the  proprietors  of  a  staire  coach  do 
not  warrant  the  safety  of  their  pasecogcn 
in  the  character  of  common  eaniens;  and  Out 
they  are  not  responsible  for  mere  accidnnts  m 
the  persons  of  piissengers,  but  onl^'  fur  ihi-  w^ui 
of  due  care.  (Jury  so  instructed  in  conformity 
to  the  first  propodiion  submitted  Xty  the  defend 
ants  below.) 

2.  That  they  do  not  warrant  the  safety  of 
passengers:  their  undertaking  as  to  them  gets 
no  further  than  this,  that  as  fkr  as  human  w^ 
dt)m  and  vi^^ilance  can  cro.  they  will  proxi.i- 
for  the  safe  conveyance  of  their  passeagen. 
(.1  ury  60  instructed  In  conformity  to  tlie  sceond 
proposition  submitted  by  defendants  belowj 

a.  It  the  jury  believe  that  the  driver  was  a 
peison  of  competent  sidll.  of  good  habits^  and 
in  every  respect  quitlifled  and  suitably  preparwl 
for  the  business  in  which  he  was  eon^tnl. 
plaintiff  cannot  recover  unless  they  weredesrij 
witistled  that,  on  this  oecasion  the  disaster  ^a? 
attributable  lo  the  fault  of  the  driver,  ad  l  not 
to  the  darkness  of  the  night  or  other  n<x  iiii  Dial 
cause,  and  that  said  arnrit  nt  would  not  havr 
occurred  but  for  the  faul;  oi  the  driver.  (Jury 
so  instructed  in  conformity  to  the  seventh 
proposition  submitted  by  the  defendants  beln» .  > 

The  other  propositions  submitted  arc  litlicr 
inctxnsistent  with  what  was  conceded  by  lUe 
defendants  themselves  to  be  correct  doc'tniK, 
or  present  parts  of  the  subject  in  a  dctscimi, 
isolateti  form,  calculated  to  niislead  rutlier  ihuc 
enlighten  the  Jury.  Thus  the  third  and  fourtii 
propositions  Mk  the  court  to  decfauv,  that  al 
thoutrh  the  grossest  negligence  and  incajvifity 
existed  on  this  particular  ocoision,  vet  if  tk: 
driver's  past  oonauct  and  character  bad  been 
good,  the  proprietors  wore  not  liable.  To  hiv<- 
m  lield  wouUl  have  l>een  in  detiaoc*.'  of  the  d^ 
cisKni  of  tlie  Supreme  Court  in  ^Sfyjkw  v.  Siili»  > 
(18  Peters,  181).  and  w  ould  have  Nrn  m 
consistent  with  the  o)url  s  jL^-senl  to  ihe  defend 
ant's  seventh  proposition,  w  here  good  cuDdvh': 
on  the  particular  occasifm  ia  conceded  lo  be 
indispensable. 

The  fifth  proposition  presents  a  hypotbettc:!i: 
statement  oi  facts,  and  asks  the  court  to  is- 
stnict  the  jury  that  their  existence  would  fm 
the  defendants  from  liability.  It  is  denied  ihn; 
any  right  exists  to  force  upon  the  court  tsasini 
and  endless  repetition  of  points  fkvoralile  to 

one  or  the  other  side,  where  the  law  hn»  hem 
once  concctly  stated.  But  here,  to  have  so- 
awered  the  question  aHlnnatively  would  hate 
been  p.ilpably  w  rong,  for  all  the  circumstancf* 
mentioned  migbt  be  true,  and  yet  the  disaster 
have  been  ooosloned  hy  the  intoxicatioa  of  tV 
driver. 

8o  of  the  sixth  proportion.  It  is  to  U 
iMroe  In  mind  that  Hie  ooort  hulnieiadths 


^         i.y  Google 


1946 


Stockton  kt  al.  v.  Biprop. 


195 


iurj  that  plaintiff  xfloald  not  recover,  "un- 
\m  they  tiwre  dearly'  mHirfled  that  on  this  oe- 
166*]  casion  the  disaster  was  attributable  *to 
ihe  fault  of  the  driver,  and  not  to  the  darkness 
of  (he  night,  or  other  aeeidental  cauw.  and 
Ui  it  sHiil  accident  would  not  have  occurred  but 
fur  the  fault  of  the  driver."  The  question, 
therefore,  was  fuflf  answered,  without  entering 
!-.'.>  an  idle  and  unseemin<;Iy  diSMItatlon  on  the 
Krveral  stages  of  druntteanen, 

Mr.  Otre,  for  plaintiffs  in  error,  in  reply 
an  1  conclu-iiou : 

As  to  the  errors  in  pleadine:  which  will  lead 
tr,  u  reversal,      9  Wheat,  'fyo. 

In  this  case  there  is  no  plea,  and  of  course 
no  replication;  doclcet  entries  are  no  part  of 
n  r  ord.  (10  Ohio  Rep.,  900;  6  Peten,  854;  12 
Wheat..  118,  119.) 

f  ifr.  Cox4  then  went  into  a  critical  examina- 

>ri  of  the  record  1 

Whatever  woula  be  fatal  in  the  court  below 
i-*  also  fatal  in  the  court  above.  (6  Cranch, 
2>l:  15. Johns..  403.) 

If  the  first  count  be  taken  away,  the  second, 
stiindinir  by  it-self,  does  not  afford  Bulflcient 
foundation  for  the  judgment.  For  example,  it 
speaks  of  a  "  day  and  year  aforesaid,"  but  no 
il^y  is  named.  It  speaks  of  "  passengers  in  a 
r.itch."  but  it  is  not  averred  to  l>e  a  public 
c>>tch.  If  the  contract  ia  to  be  implied,  the 
fact  that  the  stages  were  public  must  be 
averred.  The  declaration  says  that  the  defend- 
ante  did  not  perform  their  duty.  How?  Was 
the  plaintiff  left  behind?  Or  was  the  drirer 
negligent  ■*    The  second  count  does  not  say. 

When  the  cause  of  action  is  inaccurately  set 
out.  the  defect  is  cnred  t>y  verdict :  bnt  a  mere 
allegation  of  omi><sion  of  duty  is  not  enouirh. 
The  case  must  show  the  facts.    (2  Cranch, 

n».) 

Title  to  property  must  beallq;ed.  (Stephens, 
'm;  2  Fen  wick,  ia4.) 
The  alleeatioo  hi  this  ease  should  Iiave  lieen, 

that  the  defendants  were  common  carriers; 
there  is  none  of  a  contract  for  hire.  (2  Wa.sh. , 
187;  2  New  Hamp.  R.  889.) 

Mutual  promis--)  must  be  averred.  (1  Cai. , 
5*1;  5  Serg.  &  Kiwie.  358.) 

Every  material  fact  must  be  averred  with 
precision.    (}>  Johns..  291  ) 

Will  the  verdict  cure  these  defects  of  plead- 
iag ?  The  general  rule  is,  that  nothing  is  to  be 
presumed  after  venlict,  except  what  is  stated 
in  the  de<;Iaration,  or  necessarily  implied.  (1 
i  T.  R ,  145;  7  T.  R..  531;  2  Tidd's  Prac.  82.) 
It  Is  not  alleged  here  that  the  defendants 
were  owners  of  the  coach,  nor  that  it  wjis  a 
I  pnblic  coach.    (Douglas,  679.) 

Whatever  the  law  will  not  imply  must  be 
'  in  the  declaration.    (1  Chitty.  865,  368.) 
The  declaration  must  aver  a  consideration, 
here  there  is  no  averment  of  any  contract 
(5T.  R.  150;  Latch's  Rep.,  177.) 

167*]  *Mr.  Justice  Catron  delivered  the 
oploioa  of  the  coart: 

This  cause  com'is  here  bv  a  writ  of  error  to 
th.*  Circuit  Court  of  the  District  of  Western 
'Naasylvanla.  Tiiere  is  no  bill  of  exceptions 
in  the  record;  although  instructions  said  to 
been  given  bv  the  court  to  the  Jury  are 
^  up  as  part  of  the  proceedings.  These* 
'^rvBie,  we  ouinot  notice.  Other  supposed 


errors  are  therefore  relied  on  as  sufflcient  to  re- 
rerse  the  judgment. 

1.  That  the  judgment  below  was  rendered 
for  the  plaintiff,  on  the  second  count  of  the 
declaration;  and  it  is  insisted  that  tills  count  is 
so  defective  that  no  Jndi^ment  could  he  ren- 
dered on  it;  and  therefore  on  error  the  ju<lg- 
ment  must  be  rereraed.  If  the  assumption  be 
true,  the  consequence  mii.st  follow. 

The  second  coimt  refers  to  the  first  for  the 
dates  of  the  circumstances,  and  the  injury  com- 
plained  of,  and  as  no  time  is  given  in  the  flrtt 
count,  neither  has  this  any. 

The  plaintiff  in  error  having  pleaded  not 
guilty  and  gone  to  trial,  the  presumptif)n  is 
that  the  proof  supplied  the  defective  statement. 
Such,  we  suppose,  is  the  uniform  role,  where 
material  dates  are  left  blank. 

2.  It  is  insisted  that  the  declaration  docs  not 
set  OBt  the  payment  of  any  passage  money;  nor 
any  promise  or  undertaking  on  the  part  of  the 
defendants  below  to  carry  the  plaintilT  safely. 
The  allegation  is,  that*  the  ]ilaintilT.  at  the 
special  instance  and  request  of  the  defendants, 
became  and  was  a  passenger  in  a  certain  coach, 
to  be  carried  safely,  ifec.  for  certnin  rewards  to 
the  defendants;  and  thereupon  it  was  their 
duty  to  use  due  and  proprr  care  that  the 
plaintiff  should  be  safely  ronvey<'d.  The 
breach  i.s  well  a-ssigned,  as  it  shows  the  neglect 
and  oonsec]  ueni  i n  ju ry  sustained.  No  demurrer 
was  interposed,  for  want  of  form;  and  this 
brings  the  Hid  section  of  the  Judiciary  Act  of 
1789  to  bear  on  the  proceeding.  Not  guiltr 
was  pleaded;  a  trial  had  on  the  issiic.  on  which 
the  jury  returned  a  jtcrdict  in  these  words: 
Harriet  Bishop  ▼.  8tcm»n,  Moore  <l  €h.  We, 
the  jurors  sworn  and  impaneled  in  this  cause, 
do  hnd  for  the  plaintiff  six  thousand  five 
hundred  dollars,  with  costs  of  suit,  this  86th 
day  of  November,  A.  I>.  1843."  The  verdict 
was  received  by  the  court,  and  stands  recorded 
as  found;  and  afterwards,  on  motion,  it  was 
amended  so  as  to  apply  to  the  eeoond  count 
only. 

\Vho  the  jurors  were,  or  how  many  found 

the  verdict,  does  not  appear;  nor  does  it  ap- 
pear that  they  were  sworn  to  try  the  issue, 
further  than  the  jury  say  in  their  verdict. 
Still  we  are  bound  to  presume  in  favor  of  pro- 
ceedings in  a  court  having  jurisdiction  of  the 
parties  and  subject  matter,  that  justice  WIS  ad* 
ministered  in  the  ordinary  form,  when  so  mudh 
appear;}  as  is  found  in  this  im|terfecl  record. 

The  declaration,  plea,  and  finding  must  be 
taken  together;  and  *from  these,  wc  [*108 
are  bound,  by  the  82d  section,  above  cited,  to 
ascertain  whether,  according  to  the  riyht  of 
"the  cause  and  mutter  in  law,"  the  plaintill  is 
entitled  to  her  damages;  and  in  so  doing,  de-* 
feels  of  form  must  be  di.sregarded.  Why 
Congress  sq  provided,  in  1789,  is  obvious.  No 
modes  of  proceeding  were  prescribed  by  the 
act.  in  civil  causes,  at  common  law,  and  the 
modes  observed  in  the  English  courts  left  to 
apply  as  general  rules.  These  were  formal  and 
t('(  liiiical ;  and  fonisinurh  as  by  the  35th  sec- 
tion all  parties  to  causes  in  courts  of  the  United 
States  might  plead  and  manage  their  own 
(vunt's  personally,  if  flicy  saw  projwr,  techni- 
calities could  not  b(!  required.  That  the  prac- 
tice under  this  privilege  has  not  corresponded 
to  the  thecny  tolerating  it  may  be  conceded ; 
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yet  we  caqnot  for  this  reason  disregard  the 
clause  coveriDK  joefails,  iatended  for  its  pro- 
tection; and  if  proc;cedingR.  as  recorded,  in  the 
courtH  in  any  part  of  the  Union  were  us  loose 
in  1789  as  this  record  indicates  them  yet  to  be. 
in  one  circuit  court  at  least,  where  the  two 
acts  of  1789  continue  to  govern,  it  must  be  ad- 
mitted that  Congress  acted  wisely  in  declaring 
that  no  litigant  party  should  lose  his  right  in 
law  for  want  o{  fonn:  and  in  going  one  step 
further,  as  Congress  unqucstionaoly  nas  done, 
by  deciarins  that  to  save  the  party^  rights  the 
sutaatance  sKonld  be  tofHogM  €kk  to  aome  ex- 
tent, when  contrasted  wltli  modes  of  proceed- 
ing in  the  £ngli8h  courts,  and  with  their  ideas 
or  what  is  suDslance. 

According  to  "the  right  of  the  cause  and 
matter  of  law  "  appearing  to  us  on  the  plead- 
ings and  verdict,  we  think  the  plaintiff  is  en- 
titled to  her  damages,  and  that  judgment  be- 
low ought  to  have  been  rendered  for  her. 

But  the  judgment  there  given  is  also  assailed, 
and  justly,  as  iK*ing  less  formal  than  what  pre- 
cedes it.  It  iH  either  no  judgment,  or  binding. 
If  it  amounts  to  nothing,  then,  bv  the  2^ 
section  of  the  Judiciary  Act,  no  writ  of  error 
lay  (as  one  can  only  be  prosecuted  on  a  final 
judgment),  and  the  case  must  be  dismissed  for 
want  of  jurisdiction,  and  the  plaintiffs  in  error 
be  sent  to  the  oourt  below,  to  qoarfi  the  exeea- 
tion.  We  think,  however,  there  was  a  judg- 
ment on  the  verdict  that  warranted  an  execution 
for  the  damages  foand;  and  consequently  the 
prosecution  of  a  writ  of  error. 

And  this  being  to,  for  the  reasoru  abow  ttated, 
tnuh  jtidgment  mu*t  l^^Jfirmed. 

8.  C,  2  How.,  74. 

Cited'  7  Huw .,  718,  TUk  in ;  18  How^  M ;  7  WalL, 
SOB :  19  Otto,  0M. 


In  March,  isas,  therefore, tbe aurrrjor  of  imbUc 
lands  south  of  Tcinnossoo  had  no  power  la  avpiwve 

a  survey. 

The  Act  of  1811  reserved  for  tlu*  public  til  nek 
back  lands  as  were  not  correctly  taken  up  uoder 
that  act  by  the  proprietors  of  river  fmats:  aod 
those  who  did  not  enter  their  claims  in  time  did  not 
lose  whatever  equity  thejnajr  have 
tbo  paasaye  of  the  act. 

An  unauthorised  survey  by  one  of  the  < 
dM  not  confer  upon  btan  any  additional  rights. 

loeseentliif  tbeacCsof  1890  and  18B,  

were  allowed  to  pay  lor  the  Urgest  amount  whiek 
tbey  claimed,  but  the  pteolas  amount  due  on  tk» 
exact  quantity  of  land  to  wUeh  ibey  were  eatHlai 
could  not  *PjP*|^ mitt  the  tnal  


When  the  1 


laid  out  tato 


ships,  &c^the  survej  of  township Ko. 
by  H.  8.  Williams,  Burveyor-Oenml i 
settled  the  rights  of  parties  tn  that 

A  possession  of  any  part  of  tbcae  baelt 
anterior  to  this  surrey,  cmnnot  be  set  np 
fense  under  the  laws  Of  Loul  ' 

lands  belonged  to  the  United 

- 


169*]  •NOEL  JOURDAN  and  JOSEPH 
LAIIDRT,  PlaiiU^in  Smtr, 
e. 

THOMAS  BARRETT  kt  al. 

Loui*iana  land* fronting  on  MtMtumppi  Riter — 
protection  of  tide  tinea — review  ef  atatutet 
relating  to—Spaniah  regtUationa—prtaenptiM 
rights. 

rn<ler  the  former  Kovornmciit  of  Ixiulniana,  the 

oiriiized  tin-  ('(jnltahic  <'liiini  of  th<'  owners  of 
tracts  of  lutKl  front  inK  on  rivers.  \'c.,  to  a  portion 
of  the  public  lundH  wlilch  wt-r*'  back  of  them,  and 
after  theceminn,  the  lTnit«»d  Statt  s  did  »*o  also. 

The  Act  of  Consrrws pai'iHMl  on  the  M  of  Mar«'h. 
1811  (2  Lit.  &  Brown's  ed.,  thK).  extended  to  the 
front  owner  a  prefercnc*'  to  enter  the  land  iK-hlnd 
him.  That  act  also  provided,  that  where,  owlrifrto 
a  bend  in  tlie  river,  each  claimant  could  not  ob- 
tain a  tract  equal  in  quantity  to  the  tract  already 
owned  by  him,  the  principal  deputy-surveyor  of 
each  district,  under  the  superintendence  of  the 
surveyor  of  the  public  lands  south  of  the  State  of 
Tennessee,  should  divide  the  vacant  land  amonnt 
the  claimants  in  such  a  manner  as  to  him  mi^t 
seem  moet  equitable. 

The  Act  of  March  Sd,  180R,  had  extended  the 
power  of  the  surveyor  of  lands  south  of  Tennessee 
overthe  territory  of  Orleans,  and  the  Act  of  April 
27th.  1808.  had  directed  htm  to  appoint  two  princi- 
pal deputies,  one  tm  eaoh  district  of  the  Territory 
of  Oriissos, 

The  Aet  of  Mareh  8d«  1881.  direofed  the  Bnppint> 
ment  of  a  Sttrveyor^ireneral  of  pubUo  lands  inXoul- 
shwat  after  the  1st  of  Majr,  Utl. 

M4 


THIS  case  was  brought  up  from  the  Supreme 
Ckmriof  Louisiana  for  the  Eastern  I>is- 
trict,  by  a  writ  of  error,  issued  under  the  SMi 
section  of  the  Judiciary  Act. 

They  were  petitorj'  actions,  acronline  t.> 
the  practice  of  Louisiana,  brought  hy  the 
pidntfffli  hi  error  afaiDst  Barrett,  to  ittmm 
some  land,  and  as  they  involved  the  ratne 
questions  of  hiw,  they  were  consolidated  in  the 
oourta  of  that  State. 

Bv  refprringto  IhedinprHm  herewith 
ed.  it  will  be  seen  that  Jourdan  and 
were  the  owners  of  land  froothki^  on  the ! 


a  h  aod  b  c  are  the  township  lines. 
df-fg,  land  frontiny  on  the  river,  belonjrinir  to 


hiku  land  fronting  on  the  river,  bek>nalna  to 
Jourdan. 

r  e  /  m  n  I  fc  s.  the  bonndarr  Hoe  of  all  tbv  orw- 
i  Inal  ffrantsi  showlnir  how  far  baek  tiMqr  ~ 
>  from  the  river. 

mnapt  the  land  claimed 
Brinvler. 

By  runnlof  Um  Unes  of  Jonrdan's  aod 
cmntshaefcRom  the  riTer«  it  Iseesyto  as* 
they  would  rcapeetively  dadi  with  Bair 
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il^i  River,  and  rannlne  back  about  forty  ar- 
patft.  There  were  nearly  for^  Other  proprie- 
tors $imilarlv  situated.  iK-twoen  a  and  e,  whose 
iocatioQ  it  18  not  necessary  to  Insert.  Their 
iMdt  wero.  all  bounded  in  the  rear  by  a  line 
ninning  nearly  parallel  with  the  river,  so  as  to 
include  the  quantity  called  for  in  their  respect- 
i»e  emnta. 

1 70*1   *The  facts  in  the  case  were  these : 

On  tbe  8d  of  IGsreh.  181 1,  Congress  passed 
la  act.  entitled  "An  Act  providing  for  the 
isal  adjustment  of  claims  to  lands,  and  for  the 
■le  of  the  public  lands.  In  the  territories  of 
'^'•lean'i  and  Louisiana,  and  to  repeal  the  act 
M6i)ed  for  the  same  purpose,  and  approved 
nbraarj  16. 1811.  (2  Lit.  A  Brown's  ed.,  668.) 
171*]    *The  fifth  section  wa'^as  follows: 

5th.  "That  every  person  who,  either,  by 
viRDf  of  a  French  or  Spanish  grant  reoof* 
n'nti  hy  the  laws  of  the  United  States,  or  un- 
(kr  a  claim  confirmed  by  the  commissioners 
appointed  for 'the  purpose  of  ascertaining  the 
n/hts  of  persons  claiming  lands  in  the  Tern- 
u  ry  of  Orleans,  owns  a  tract  of  land,  border- 
lui:  on  any  river,creek,  bayou,  or  water  course, 
in  the  said  temtory,  and  not  exceeding  in  depth 
forty  arpenti«.  French  measure,  shall  be  en- 
tiUed  to  a  preference  in  becoming  the  purchaser 
Hi  any  vacant  tract  of  land  adjacent  to.  and 
kadc  of.  bte  own  tract,  not  exceeding  forty 
Wpent.i,  French  metmre,  in  depth,  nor  in 
MBUitj  of  land  that  which  is  contained  in  his 
mm  tract,  at  the  same  price,  and  on  the  aame 
h  na*  and  conditions  as  are  or  may  be  pro- 
Tided  by  law  for  the  other  public  lands  in  the 
"  territory.  And  the  prwcipal  deputy -sur- 
r  of  each  district,  respectively,  shall  be, 
he  b  hereby  authorized,  under  the  super- 
dence  of  the  surveyor  of  the  palic  lands 
*niith  of  the  State  of  Tennessee,  to  cause  to  be 
vjrvt-yed  the  tracts  claimed  by  virtue  of  this 
SHMion;  and  in  all  cases  where,  by  reason  of 
U-mU  in  the  river,  lake,  creek,  bayou,  or 
vaier-course  bordering  on  the  tract,  and  of  ad- 
jacent claims  of  a  similar  nature,  each  claimant 
cmnot  obtain  a  tract  equal  in  quantity  to  the 
aiijaoent  tract  already  owned  by  htm,  to  divide 
the  vacant  land  applicable  to  that  object  be- 
Iween  the  eeveral  claimants,  in  such  manner 
IS  to  him  may  appear  most  equitable.  Pro- 
vided, however,  that  the  right  of  pre  cmption 
franted  by  this  section  shall  not  extend  so  far 
ii  de^th  as  to  Include  hmda  Ht  for  cultiyatlon 
bordering'  <'»  another  river,  crfck,  bayou,  or 
»»ter  coui-se.  And  every  jHTson  entitled  to 
Ak  benefit  of  this  section  shall,  within  three 
irars  after  the  date  of  this  act.  deliver,  to  the 
PCfi*«.ter  of  the  proper  land  office,  a  notij'e  in 
vnttn^.  stating  the  situation  and  extent  of  the 
frtci  of  land  he  wishes  to  nurchasc,  and  .shall 
ai>o  make  the  payment  an({  payments  for  the 
uune  at  the  time  and  times  which  arc  or  may 
be  prescribed  by  law  for  the  disposal  of  the 
ather  public  lands  in  the  same  territory;  the 
lime  of  his  delivering  the  notice  ururcvaid  Ijc 
bg<»asidered  as  the  date  of  thepurchase.  And 
ff  any  such  person  shall  fail  to  deliver  such  no- 
within  the  said  period  of  three  years,  or  to 
tiake  such  payment  or  pavments  at  the  time 
Ubovc  mennoned,  Ms  rimt  of  preemption 
ilial]  c-cjw  ;ind  Ix^come  void;  and  the  land  may 
Ihereaf  ter  be  purchased  by  any  other  person  in 
im  iBiDe  manner  and  on  the  same  terms  as  are 


or  may  be  provided  b^'  law  for  the  sale  of  Other 
public  lands  in  the  said  territory." 

On  the  11  th  of  May,  1820,  Congress  passed 
another  act  (3  Lit.  &  Brown'sed..  5*3),  entitled, 
"An  Act  supplementary  to  the  several  aits  for 
the  adjustment  of  land  claims  in  the  State  of 
Louisiana,"  the  seventh  section  of  which  was  as 

follows: 

"  That  the  fifth  section  of  the  Act  of  the  8d 
day  of  March.  •1811.  entitled,  'An  Act  [•ITS 

providing  for  the  final  adjustment.'  Sec.  &c., 
be,  and  the  same  is  hereby  revived  and  contin* 
ued  for  the  term  of  two  years  from  and  after  iJm 
passing  of  thin  net." 

On  the  12tli  of  April,  1822,  Bringier.  under 
whom  Barrett,  the  aefeodant.  claimed,  filed  Uie 
following  application: 

To  the  liegister  of  the  Land  Office  for  the  Cast- 
era  District  of  Louidana,  at  New  Orleans. 

Sir: — In  virtue  of  an  act  of  Coni^'res.^;  dated 
11th  May.  1820.  I  apply  to  become  the  pur- 
chaser of  a  tract  of  land  adjacent  to  and  back 
of  a  front  fract  already  owned  by  me.  which 
said  front  tract  contains  27  arpents  13  ioisen  and 
2  feet  front,  and  forty  arpents  in  depth,  bound- 
ed as  follows,  viz.,  front  on  the  left  ]>ank  of 
Mississippi,  on  the  upper  side  by  land  of  Bap- 
tistc  I^)viere,  and  below  by  lands  of  Fsul  Le 
Blanc.  This  land,  composed  of  four  tracts, 
confirmed  in  tlie  name  of  Alexis  Cesar  Bon- 
remy,  and  in  the  name  of  James  MeIan(;on. 
Two  arpents,  on  the  lower  side,  have  been  sold. 
The  said  back  land,  now  claimed  by  right  of 

pre-emption. extends  in  depth  

arpents,  beginning  at  the  rear  of  the  said  front 
tract,  and  contains  five  hundred  and  ten  super- 
ficial acres,  not  being  a  greater  (juantity  than  is- 
contained  in  my  front  tract,  and  does  not  extend 
so  far  back  as  to  indnde  aiqr  land  Ht  for  cultlvtp 
tion,  borderinir  on  a^y  rivcT,  creek,  bayou,  or 
water-course. 

(Signed)        Ml.  Doradow  Bbhtoibb. 
Now  Orieans,  April  12th.  1822. 

On  the  Itfth  of  April.  1822.  Bringier  paid 
to  the  receiver  1637.50,  as  the  price  of  the 

land. 

On  the  17th  of  May,  1822,  Harper,  the  regis- 
ter, issued  the  following  certificate: 

I  certify,  that  from  the  n^ords  in  my  ofllce, 

expressing  the  quantity  of  land  coutained  in  the 
applicant's  front  tract  (the  surveys  in  this  dis- 
trict not  having  l)een  executeil),  and  in  virtue 
of  the  laws  in  this  case  made  and  provided,  it 
apt^ears  the  said  applicant  is  entitled  to  the 
quantity  of  land  for  which  he  has  applied,  viz., 
five  hundred  and  ten  superficial  acres,  un  pay- 
ing the  price  of  one  dollar  and  twenty-five 
cents  per  acre. 

(Signed)      S  vmukl  II.  Haupf.u,  H«  gi8ter. 

On  the  17th  of  December,  1822.  Jolm  Wilson, 
subnt-ribing  himself  principal  deputy  surveycr 
for  that  district,  surveyed  the  tract  of  land  at 
the  requast  of  Bringier,  who  took  possession  of 
it.  It  is  unn(!res.sary  to  state  the  mesne  convey- 
ances by  which  the  title  was  passed,  through 
sundry  pertons.  from  Bringier  to  Burett.  wno 
was  iti  poaaesaion  at  the  insututlon  of  tiie  pres- 
ent suits. 

In  1889,  the  township  and  sectional  lines  wera 

run,  for  fh<>  first  *fitne.  over  this  district. [*1  7S 
in  the  mode  pursued  in  running  out  other  pub> 
lie  lands  of  the  United  States. 

m 
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On  the  10th  of  June,  1880,  a  survey  was 
completed,  under  the  authority  and  with  the 
approbation  of  A.  T.  Riphtor,  principal  deputy- 
surveyor  of  the  exterior  boundaries  of  the  town- 
ship and  of  the  lands  In  question,  together  with 
others,  which  survey  wa«  re  examined  and  ap- 
proved by  Gideon  Fitz,  surveyor  of  public 
lands  south  of  Tennessee,  on  the  9th  of  March. 
1832.  This  survey  differed  in  some  degree 
from  the  one  previously  made  by  Wilson,  al- 
though agreeing  with  it  in  substance; and  being 
adoplted  by  Bringier  and  his  grantees  as  the  basis 
of  their  title,  has  been  followed  in  the  preceding 
diagram. 

On  the  15th  of  June,  1832.  Cougress  passed 
another  act  (4  Lit.  &  Brown's  ed.,  iiBQ).  entitled. 
"An  Act  to  authorize  the  inhabitants  of  the 
State  of  Louisiana  to  enter  the  back  lands."  It 
did  not  refer  to  either  of  the  two  preceding  acts, 
but  in  substance,  and  nearly  in  the  same  words, 
re-enacted  the  tifth  section  of  the  Act  of  1811, 
limiting  the  time  of  making  application  to  three 
years  from  the  date  of  the  act. 

On  the  9th  of  August,  1834,  Jourdan,  one  of 
the  plaintiffs  in  error.obtained  from  the  receiver 
the  following  certificate: 

Kkceivek'b  Office,  So.  East.  Dist.  La.  » 

New  Orleans,  August  9th,  1834.  S 

Received  from  Noel  Jourdan,  of  the  parish 
of  St.  James,  the  sum  of  three  hundred  and  thir- 
tv-six  dollars  and  eighty  cents,  being  in  full  of 
the  purchase  money  of  his  pre-emption  right  by 
virtue  of  an  act  of  Congress  authorizing  the  in- 
habitants of  Louisiana  to  enter  their  back  lands, 
approved  15th  June,  1832,  to  a  tract  of  land  ad- 
jacent to  and  back  of  his  front  tract,  situate  in 
township  No,  11,  range  No.  3  east,  and  contain- 
ing two  hundred  ana  sixty-nine  and  forty  four 
hundredth  superficial  acres,  at  one  dollar  and 
twenty  five  cents,  as  per  register's  certificate, 
numbered  No.  9. 

(Signed)  Maukice  Cannon, 

Receiver  of  Public  Moneys. 

On  the  8th  of  INIaroh.  1830.  Lundrj'.  the  oth- 
er plaintiff  in  error,  obtained  the  following  cer- 
tificate : 

No.  520.    Receiver's  Office,  So.  Ea.st.  ) 

DisT.  La.  ^ 
New  Orleans,  8th  March,  1836.  ) 
Received  from  Joseph  I^andry,  of  the  parish 
of  St.  James,  the  sum  of  one  hundred  and 
ninety  tw(»  dollars  and  .seventy-six  cents,  being 
in  full  of  the  purcha.se  money  of  his  pre-emp 
tion  rights,  by  virtue  of  an  act  of  Congress, 
authorizing  the  inhabitant  of  Louisiana  to  enter 
their  back  lauds,  approved  15th  June,  1832,  to 
a  tract  of  land  ailjuccut  to  and  back  of  his  front 
tract,  situate  in  township  No.  11,  range  No.  3 
1  74*]  *east,  and  containing  one  hundred  and 
fifty-four  and  twenty  one  hundredth  superficial 
acres,  at  one  dollar  and  twenty-five  cents,  as 
per  register's  certificate,  numl)ered  520,  and  be- 
ing d<'s<:ribed  as  section  No.  19. 

(Signed)  Maurice  Cannon, 

Receiver  of  Public  Moneys. 

In  February,  1838.  Jourdan  and  Landrj'  filed 
separate  petitions  in  the  District  Court  for  the 
First  Judicial  District  of  the  Slate  of  Louisiana, 
claiming  their  respective  back  lands.  Barrett, 
who  was  then  in  possession  of  the  trad  survey- 
ed for  Bringier,  answered  the  petition  and  called' 
in  warranty,  according  to  the  Louisiana  prac- 
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tice,  all  the  intermediate  grantors  betwero  Brin- 
gier and  him.se]f  and  Bringier  also.  Ther  all 
responded  to  the  call,  and  various  evidence 
taken  and  filed  in  the  causes,  which.  bfrn 
already  mentioned,  were  consolidated  and  pnw- 
ecuted  together. 

On  the  22d  of  March.  1838.  the  court  adjudetd 
and  decreed  that  judgment  should  be  enteied 
for  Barrett, the  defendant :  an  appeal  being  made 
to  the  Supreme  Court  of  Ixiuisiana,  that  court, 
on  the  21sl  of  Januarj-,  1839.  affirmed  the  judg- 
ment, to  review  which  a  writ  of  error  broafbt 
the  case  up  to  this  court. 

The  case  was  argued  by  Mr.  V<fxe  for  the 
plaintiffs  in  error,  and  Mr.  Criiteuden  for  tbf 
defendant. 

Mr.  Core  referred  to  tlie  Act  of  3  March. 
1811,  chap.  46.  2  Lit.  &  Brown's  ed..  6«S:  1 
Land  Laws,  196;  the  Act  of  11  May.  1830. 
chap,  87.  3  Lit.  &  Brown's  ed..  573. 
Laws,  831;  the  Act  of  15  June.  1832; 
Laws,  499;  and  the  Act  of  February  24. 
and  contended  that  the  title  claimed  by  the 
plaintiffs  was  not  so  far  forfeited  by  nooclalm. 
under  the  first  two  statutes,  as  to  become  ioca^ 
pable  of  confirmation  under  the  subeequcnl  leg 
islation  of  Congress. 

Mr.  Crittenden,  for  defendant  in  erTor; 

This  is  a  suit  for  land  in  the  State  of  hem 
siana.  The  controversy  arises  out  of  interfcr 
ing  claims,  which  originate  in  the  acts  of  Con 
gress  granting  to  the  proprietors  of  lands  from 
ing  on  the  Mississippi  River.  &c..  a  right  of 
pre-emption  of  the  lands  lying  back  of  and  ad 
joining  their  original  or  front  tracts,  and  ooi 
exceeaing  the  quantity  thereof. 

The  acts  of  Congress,  so  far  as  they  allfct 
this  case,  are  three  in  number;  namely,  an  art 
of  the  3d  of  March.  1811  (2  Lit.  &.  Brown '»ed. 
602);  an  act  of  the  11th  of  May.  1820  (3  Lit  ^ 
Brown's  ed.,  573).  and  an  act  of  the  15th  of 
June,  1832  (4  Lit.  &  Brown's  ed..  534). 

The  5lh  section  of  the  Act  of  1811.  bariag 
expired  by  its  own  limitation  of  three  yean, 
was  revived  and  continued  in  force  fornro 
•years  by  the  Act  of  the  11th  of  May,  [•175 
1820.  M,  D.  Bringier.  being  of  that  dav  o( 
proprietois  embraced  by  the  above  acta,  aad 
owning  land  bordering  on  the  Misriai^JiiiRhrcr. 
and  not  exceeding  in  depth  forty  arpcBla 
French  measure,  was  entitled  to  the  rint  ti 
pre-emption  grantwl  tl  and.  inleo&cio 

avail  himself  of  the  {  u  .  tiict>  and  prirUrer 
given  to  him.  he  did.  on  the  12ih  day  of  ApnH 
1822.  and  within  the  two  years  allowed  bv  tbt 
said  Act  of  1820.  deliver  to  the  reHeter  of  tke 
proper  land  ofiice  a  notice,  in  v  of  the 

situation  and  extent  of  the  land  Uc  uiaiMd  lo 
purchnse,  and  did  make  payment  for  Ummbc. 
as  required  by  law, and  did  thereby  becooM  tbr 
purchaser  of  the  land,  namelv.  5l6acreL 

The  land  so  purchased  by  Bringier  mat  «v 
veyed  for  him  on  the  17th  of  December.  1621 
by  John  Wilson.  princi|»al  deputy •mrreyov  tat 
that  district,  '  Afterwanis.on  the  lOthol  Jnr 
1880,  M.  F.  Rightor.  then  principal  depo: 
surveyor  for  Louisiana, undertook  to  inake.aa>i 
did  make,  another  .•itirvev  of  Briogkr'a  dsha. 
variant  but  Utile  fn>m  the  survey  of  Wttm 
This  survey  of  liightor's  was  approved  by  lb» 
surveyor  general  of  the  public  laoda  aootk  of 
Tenneasecon  the  9th  of  March.  1883.   Aid  t» 
thia  later  survey,  Bringier  and  tbmr  dalBiai; 
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ooder  hhn  h«ve  sabmltted,  and  limited  hbl 

d.s.iin  !in(i  possession,  and  the  land  in  contc^r 
lie;  witbin  ita  boundaries.  Bringicr  louk 
pooMBion  of  the  land  at  the  period  of  his  pur- 
chase, and  the  possession  has  ever  since  l)een 
ciDtinued  in  him  and  those  claiming  under 
liim.  Brincii  r  sold  and  conveyed  his  planta- 
tiou.caHed  Whitehiill.includini^  ihc  land  afore- 
faid.to  I  he  lale  General  Wade  Hampton. ou  liic 
dib  of  February.  1885;  who,on  the  Vthof  April, 
(sold  and  conveyed  the  same  to  Leroy 


The  above  statement  oontaina  tlw  material 

and  loading;  facts  on  which  the  ri^hta  of  Iho 

parties  depend. 
Upon  the  trial  in  the  Diatrict  Court,  judg- 

mrnr  was  rondt-rcd  in  favor  of  Barrett;  and, 
upon  aiipcal  by  tiic  jilaintilTs  to  the  Supreme 
Court  of  Louisiana,  that  judj^ent  was  imrm- 
v(\.  And  the  plaintilTs  now  prosecute  their 
urit  of  error  iu  the  Suj>i-eme  Court  of  the 
I'nlted  States. 
The  reason! n|j  of  the  Disstrict  and  Stjpreme 


Poiie.who,  on  the  Ibth  of  March,1833.  sold  and  j  Courts  of  Louisiana,  on  which  their  judgment 
'uDveyed  the  same  to  the  defendant,  Thomtis  was  founded, appears  to  me  to  be  entirely  satis- 
Barrett.     At  the  time  of  Bringier's  purchase  factory  and  unanswerable. 
»foresaid,no  survey  had  been  made  of  the  laud.  !    If  the  conflicting  claims  of  the  parties  litigant 
Dor  was  any  general  survey  made  of  tlie  public  .  had  btt  n  contcuiiKiraneous,  and  connected  by 


itoda  in  that  dii»lrict  till  long  after. 
Barrett  was  thus  entitled  and  in  poeseasion 

m.(lrr  Rringier,  and  the  Act  of  1S20,  under 


having  a  common  origin  from  the  same  act  of 
Congress,  sncli  Ml  apportionment  as  that  made 
by  the  last  survey  (the  survey  of  Williams), and 


which  his»  claim  was  derived,  had  long  since  1  now  insisted  on  by  the  plaintiils,  might  have 
expired,  when  the  Congress  passed  the  said  Act  |  been  proper.   But  such  a  rule  can  have  no  ap- 

oi  the  15th  of  June.  1S3'2.  re-enacting,  in  sub-  j  plication  fo  a  (ase  like  the  present.  Bringier 
iumce,  the  5th  section  of  the  Act  of  1811.  and  :  had  made  a  legal  appropriation  of  the  land 
extended  Its  operation  as  well  to  all  purchasers  .  under  the  Act  or  1880.   From  the  expiration 

from  the  United  Statc«!  a«i  to  French  and  Spanish  i  of  thnt  act.whirh  i^ave  the  ri;.'-ht  of  prr  emption 
Uimants,  to  whom  all  the  previous  acts  had  1  for  two  years  only. until  ihe  puissage  of  the  Act 
en  confined.  Under  this  act  of  1832,  Noel  |  of  the  ISth  of  June.  1832.  there  was  no  right  or 
jDurdan  and  Joseph  Landry,  claiming  scv-  title  of  any  description  conflicting  with  that 
orally  and  respectively,  under  French  or  >of  Bringier.  It  was  not  the  intention  [ '^17  7 
.Spanish  claims  confirmed  by  the  United  |  or  within  the  competency  of  Congress  to  im- 
StAtes,  lands  bordering  and  fronting  on  pair,  diminish,  or  take  away,  by  Ihi.s  latter  act. 
the  Mississippi  Iliver,  uud  lying  contiguoua  .  the  previously  uctiuircd  ur  vested  rightii  of 
to  the  aforesaid  claim  of  Bringier.assertea  their  |  Bringier. 

ri^bt  of  pre  emption  to  the  lands  back  of  tlieir  :  Tlie  land  appropriated  by  him  under  the 
original  tracts,  and  purchased,  Noel  Jourdan  i  Act  of  1820  was  not  '*  vacant"  at  the  passage 


acres,  on  the  9th  of  August,  1834,  and 
lioaeph  lAndiy  154.21  acres,  on  the  8th  of 
March.  1886. 

176*1  *In  his  general  survey  and  township 
aapof  the  litigated  and  circumjacent  lands, 
made  in  1684.Mr.  Williams, thesurveyor-gencral 
for  Lraiisiana,  has  undertaken  to  survey  and 
kpportioQ  out  to  the  plaintiffs  and  defendant, 
rnqiectively.  who  are  all  contiguous  and  front 
proprietor  TliF-  lands  lying  l)ack  of  them;  and 
tliishe  does  hy  a  prolongation  of  the  side  lines 
of  each  front  tract  to  the  depth  of  forty 
arponts  from  the  back  line  of  the  front  tracts. 

These  side  lines  are  all  perpeudieuhu'  to  the 
river,  and  oon verge  as  tliey  recede  from  it. 
owin?.  perhaps,  to  their  being  situated  within 

a  bend . 

This  mode  of  surveying  and  settling  the 
claims  of  these  prc-emptioners,  by  a  prolonga- 
tion of  the  side  lines  of  tiieir  original  tracts, 
was  adopted  and  acted  upon  by  the  surveyor 
tWilUams^n  his  survey  of  1834»  and  seems  to 
hare  been  approved  of  by  the  Surveying  De- 
[  .irlment.  The  efre<'t  of  it  is, that  the  claim  of 
Urin^r  (now  held  by  Barrett)  is  curtailed^and 
the  subsequent  claims  of  Landry  and  Jourdan 
ar '  niiiile  to  interfere,  tlie  former  to  the  extent 
of  31  acres,  the  latter  of  33  acres,  with  the  prior 
claim  uid  survey  of  Bringier. 

Fortlipftc  interference^,  Landry  and  Jourdan 
ri-t'jH'ciively  brought  suit  nur^inst  Barrett, in  the 
District  Court  for  the  First  .Iu(li(  ial  District  of 
Lf'tiisiiiua.    Pope,  the  heirs  of  Hampton,  and 


of  the  Act  of  1832;  and  this  latter  act  gives  no 
more  tiiau  the  pre«emptive  right  to  lands  "  va^ 
cant"  at  the  time  of  its  passage. 

It  is  therefore  insisted, on  ttj*  pn;  uf  Banett» 
that  the  judgment  ought  to  l>e  athrmed. 

Mr.  JuHice  Oatboit  delivered  the  opinion  of 

the  court: 

The  record  brings  before  us  two  petitory 

notions;  otK-  of  Landry  against  Barrett:  and  the 
other  of  Joviidan  against  the  same  defendant. 
The  Slate  District  Court  of  I^ouisiana  adjudg^ 
tlie  title  of  Barrett  the  better,  and  for  this  reaiwn 
(le<M(led  in  his  favor  in  both  actions;  but  iu  that 
of  L;uidry  it  was  also  held  that  the  title  to  the 
land  he  claimed  was  invalid,  because  he  pro- 
duced uo  other  evidence  of  claim  than  the 
receipt  of  the  receiver  above  set  forih,  dated 
8th  March,  1836;  that  the  Act  of  June  13,  1832, 
limited  his  right  to  purchase  to  three  years; 
and  not  having  tiled  his  notice  of  claim,  and 
paid  his  mooey,until  the  8th  of  March,  1836,  he 
came  too  late,  and  for  this  renson,  al^o,  the 
l)etition  must  be  dismissed  T!if  judcment 
l)eing  affirmed  generally  by  the  Supreme  Court 
of  Looi8lana,and  being  opposed  to  the  authority 
exercised  by  the  officers  of  the  United  States, 
acting  in  virtue  of  acts  of  Congress,  it  becomes 
our  duty  to  examine  whether  the  judgment  be- 
low was  prtiper  or  this  ground.  We  find  the 
District  Court  overlwikecl  the  Act  of  February 
24, 1835.  which  extended  the  time  to  the  15th  of 
JiiiK'.         to  owners  of  front  tracts  to  l3erome 


Bringier, were,  in  the  progress  of  the  suit,  cited  .  purchitsers  l»y  preference  of  the  lm<  k  tracts 
in  warranty,  and  made  defendants.  |  adjacent  to  those  owned  by  them;  so  that  tlie 

By  consent  of  iiarlies.the  suits  of  Jourdan  v.  j  purtrhasc  made  by  Landry  on  the  8th  of  March. 
Barrett  and  lAiudry  v.  Ikirreil  were  consolida- 1 1836.  was  in  lime.  It  follows,  the  claims  of 
led.aad  wen  tried  and  decided  together.         ^  Landry  and  Jourdan  are  alike;  and  the  oppos- 
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ing  clilim  of  Barrett,  l>eing  the  same  as  to  each 

of  the  petitioners,  tlie  controvcrey  may  be 
treated  as  one  suit.  It  depends  on  mixed 
qnestions  of  law  and  fact:  both  having  been 
submitted  to  the  courts  below  for  their  juili? 
meut,  without  the  idd  of  a  jury;  and  as  the 
facts  giving  rise  to  the  controyeny  odl  for 
coiiHtructioii  of  acts  of  Conirrpss  to  j^ivf  the 


part,  both  as  to  the  ordinarjr  extemloa  line^  snd 

lis  n':j;ardc(l  the  private  ^rrants  and  !>;uk  landu 
subject  to  be  attached  by  preference  of  eatrj  to 
front  grants.  Until  these  btter  were  surveyed, 
thcv  couhl  not  be  acted  on  as  to  spt-rific  i|uan- 
tity.  By  the  Act  of  March  3,  ia05,  section  7. 
t)ie  powos  of  the  sonrevor  of  hokds  sooth  of 
Tennessee  were  exten(!e<l  uvt-r  the  terrilorv  of 


facts  effect,  they  come  before  this  court  for  its  |  Orleans.  And  by  the  9lh  section  of  the  Act  of 
action  under  the  85th  section  of  the  Judiciary  j  April  31.  1806.  he  was  directed  to  appoint  two 


Act.  This  is  the  -r  f fled  df>ctrine  here,  a"?  will  be 
seen  by  the  civses  of  I'^Mtinf's  Ife/rx  v.  Kii»hc  (14 
Peters.  353).7'A<!  CUg^Mohik  v  AV<mi  (16  Pe- 
ter8,2»4).and  Chouteau  v.  Eekhart{2  How., 872). 

Neither  party  hasn  patent;  and  each  comes 
before  us  asserting  a  superior  equity  to  the 
lands  in  dispute.    Barrett  insists  that  tlie  entr>' 


]irincipal  deputies,  one  ♦for  each  of  thr  ['170 
districts  into  which  the  Orleans  territcury  wsa 
divided:  who  were  to  keep  separate  oflla»  of 

their  own,  and  to  execute  pu'^Tir  fsurTors  in 
their  respective  districts,  in  toutormity  to  the 
regulations  and  instructions  of  their  priiici|iaL 
iJy  the  Act  of  March  3.  1831,  asnrvcvor  zm- 


imder  which  he  claims  title,  dated  April  12,  cral  of  public  lands  lying  in  the  State  of  L»uid 
1832,  was  made  for  a  specific  quantity  of  510  ana  was  ordered  to  be  appointed ;  andonwbom. 
1 7 8*J  superficial  acre8,and  designated  by  *sur  within  that  State,  were  devolved  the  dutiei 
vey  and  side  hues  ten  years  and  more  before  formerly  inipostnl  on  the  surveyor  of  inods 
Ibeoppoeing  dallllii  originated,  and  therefore  south  of  Tennesst^^e;  that  Is,  after  the  flrstof 
h'lH  pos.<ies8lim  caanot  lie  disturbed  by  their  as-  Mav.  1831 :  and  alno  the  duties  of  the  two  prin 
Kcriious.  cipfe  deputies  authorized  by  the  Act  of  1 80ft. 

On  the  other  hand,  it  is  insisted  that  Bringier,  '  The  latter  ofilccs  were  abolished,  and  the  duties 
under  whom  Barrett  claims  title,  had  no  prcf-  !  appertaining  to  them  merged  in  the  surveyor 
erence  extended  to  him  by  the  Act  of  May  11,  I  general's  office  of  Louisiana.  That  officer  took 
1820,  to  enter  so  much  as  510  aeres  jus  hark  eharge  of  the  olhcial  records  and  pa^iers:  and 
land  to  the  Whitehall  tract;  that  it  fronted  on  i  on  him  was  imposed  the  duty  of  doing  equity 
the  inside  of  a  bend  of  the  lOasissippi  Uiver,  |  among  those  entitled  to  back  conccflEion«  on 
and  conformed  to  Spanish  and  French  forty  der  the  acts  of  1820  and  1832,  where  it  had  n.  t 
arpent  concessions  made  on  fronts,  in  concave  j  been  previously  done.  His  own  dq^ntiei  did 
liends.  In  the  extensloii  ot  dde  lines;  which  I  the  field  woilc  not  done  on  his  conla;  lirta 
uniformlyconverged  in  proportion  to  the  greater  ofhee;  and  in  his  time  were  the  surv  vb  ia 
or  leas  circle  of  the  heudi  that  the  Whitehall .  township  No.  11  completed;  and  hv  him'weia 
tract  was  mwsh  narrower  *on  the  back  than  on !  the  first  approved  after  their  camiHedoB.  Ttii 
the  front  sii!f"  tliat  the  act  of  Congre.'v*?  did  not  the  government  recognizes  as  the  legal  survt  v 
permit  Briugier  to  enter  any  other  back  land  of  the  township,  by  which  the  United  Stata 
than  that  within  his  direct  side  linee.  produced  !  are  bonnd,  and  on  eztmcta  tram  which piAeals 
from  the  ri%'er  eighty  arpents  deep;  and  that  and  ce."tif5catea  can  be  founded;  nr  I  •  >  thisftid 


liarrett's  equity  is  limited  to  the  "  back  land,; 
in  quantity  to  forty  arpents  deep  within  these 
lin«  ,  riMiough  much  less  than  510  acres.  And 
that,  as  this  mode  of  surveying  the  double con- 
cej«»iou  will  not  include  the  land  entered  by 
either  of  llie  ix  titfnners,  they  are  entitled  to  re 
cover;  furthermore,  that  in  this  form  has  Bar- 
rett*8  claim  hi-en  surveyed  by  public  authority, 
and  in  no  otiu  r. 

In  DccLinljer.  1S3"2.  lirinLrier  caused  Wil>on, 
a  surveyor,  to  run  out  hi^  t  iaim  of  .')10  acres,  in 
till'  -.am(-  form  of  the  front  trari;  that  is,  Ik-  !m'- 
gall  at  the  hack  Icnniiius  (jf  ca<  li  side  line  of 
The  old  tract,  and  ran  diverging  Hues  so  as  to 
make  the  opposite  side  of  his  new  survey  <»f  the 
fiflme  width  with  the  front  on  the  river,  thu.s 
ni  iking  a  tract  of  l.OOO  ;i<Tes,  little  more  than 
iiait  wide  m  the  middle  uh  it  ut  either 
end.  Th?a  survey  wax  neither  returned  to.  nor 
recorded  in.  the  snrveyor-generars  otliee;  nor 
recognized  by  the  otlicer»  of  the  t  nited  Btateti 
as  a  public  survey.  Bringier,  and  those  claim- 
in    under  liiin,  however,  took  and  hcM  po.>vses- 

aion  of  the  land  surveyed,  and  improved  the  1  and  appfovcd  by  Rightor, 
iMime,  assuming  that  it  covered  th»  land  entered  I  June  tlMk,  1830.  In  his  judgtacnt 

in   IH;!2.  ant!  that  it  wa.'^  lawfully  made;  at    I'l  lli  il  Si.T' <,      in  f lie  t  -rin  ;iTid  e\t<'nt 
least,  as  agaiuiit  any  claim  the  petitioners  can  i  lund  attached  to  the  WMtehail  n^p^^^|^M|( 
be  pennttled  to  set  up.  This  we  supp<iaemBlnly'|  commissioner  of  the  general  laiidotteMMHIl 
to  depend  on  the  true  const  ruction  of  the  Act  the    .•^urvcy  On  its  1"  uv    an  unnrirrjrfVih'r 
of  1811,  which  was  renewed  f rum  time  to  Ume.  I  nroceeding,  as  it  cut  ojf  tiaif  iwi^iuuil 

The  surveys  of  township  No.  11,  inclndlng  { liringicr's  neighbors,  wad  liolMi^JP  A>  t  "^j 
the  ]aiid-<  in  dispute,  were  not  miide  until  the'"!^!;      :  1' L;iii J  T.a\^    '^T".  9^.  )  wi  tlnnV 

full  of  iB^auUiipriug  uf  18^,  audlheu  only  in  '  Uie^CQinuu^ioiier  wiii»  ligiii  itg  lit-  lom  hinj  >n 

<J28 


the  approved  plan  of  it  was  filled  in  tlie  reg- 
ister's office  or  the  SontheaBtem  Distrfci  of 

I.ouisinna.  on  the  8th  of  August.  1834;  by  it 
ail  those  purchasing  from  the  United  States, 
either  by  preference  of  entry,  or  otherwise,  art 
bound  to  abide,  unless  legal  alteration-  have 
been  made,  or  there  were  existing  mik 
sanctioned  surveys  lqrin>;  off  bacic  lands  la 
particular  front  ownef?i,  ii^rirpr'rii'T^t  **» 
Ljeneral  survey.    None  such  was  aoMie  itir 
NVtdichall  tract,  m  wu  think,  and  its 
land,  as  to  extent  and  form,  is  governed* !  ^  'T:% 
gemiraJ  plan  above  named.    The  one  uuds. 
Kightofedii  '  I  i  >n.  approved  by  OideonFi^ 
surveyor  ol  public  lands  south  of  Tfr^n  -v^ 
(Mareli  9,  1832),  received  no  additiookl 
from  such  approval,  as  tlie  Act  of  18W 
se<h'd  his  authority  in  this  respecL 
depot's;,  that  at  no  time  had  the  surv^rar 
of  Tennessee  any  power  of  approvt^  r 
vision  of  the  .surveys  made  by  him, 
principal  d<?putv;  and  that  the 
by  Foster  and  NValker  in  th-  -[ 
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Claims  of  double  concessionB  \n  Loalslaiia  were  i 
i(A  new  in  practict';  surveys  rf  such  claims 
«ere  commoD,  md  the  direct  exteiiBion  of  the 
>ide  lines  of  the  front  trsGt  mm  the  equity. 
I80*j  *»^  1  ur  neral  rule,  accorded  to  them, 
Mwe  iu>prehend;  and  80  gross  a  yidation  of 
it  M  li  fomid  Id  Brlngier's  survey  could  not  be 
ilDctione<l. 

b  April,  1822,  when  Bringicr's  entry  was 
n«ie.  tbtare  can  be  no  fair  pretenae  fo  eay  he 

a.  j  iirr  ]  l)V  the  entry  an  equity  to  the  extent 
ff  ^S  ilson's  or  liightor's  survey,  as  agaiust 
<^;berB  having  at  that  time  equal  rights  to  enter 
btck  land,  which  rights  the  survey  a?»8umcd  to 
defeat.  By  his  entry  Briugier  acquired  an 
eioitjr  to  certain  land,  to  be  laid  off  in  a  form 
r  »i  to  interfere  with  his  neighbors  having  equal 
ru'tiUj  under  the  Uiw.  They  did  not  enter, 
probably  because  hin  unjust,  pretended  claim 
dt tarred  them;  and  failing  to  do  so  until  the 
tme  expired,  Bringier  BBsnmed  that  hte  equity 
nupht  enliiriretl.  and  was  enlarged,  to 
tiio  extent  that  Rlghtor's  or  Wilson's  survey 

We  think  this  assumption  cannot  be  '^n--- 
(aioed;  what  equity  Bringier  acquired  took 
^e  with  his  oitry.  and  his  survey  ought  to 
Live  bt'cu  the  same,  had  no  one  claiminfi  front 
kads  interfered,  ^  the  act  of  Congress  re- 
served for  future  sate  all  the  bade  lands  not 
rrAf'TVil  in  time:  a  provision  that  would  have 
Wii  aJ together  defeated  in  this  instance,  if  the 
A<<>umption  was  true.  For  nearly  twenty  years 
i/ter  the  Act  of  18ll  was  passed,  the  govern- 
ment failed  to  survey  the  buck  lands,  so  as  to 
nffofd  an  opportunity  to  front  owners  to  at 
iiniTT'  woodland  in  the  rear  (most  neocssary  in 
a  i»ugar  growing  country),  and  it  would  be 
range  had  the  power  to  make  back  conces- 
^<>n8  oeen  parted  with,  in  so  plain  a  case,  bj 
I-rmitling  sweeping  surveys  like  that  of  Brin- 

We  say  above,  claims  for  double  concejeions 
vera  not  new.   O'Reilly's  regnhitlons  of  1770 

provide  for  narrow  front  grants  nn  rivers,  by 
furty  arpents  in  depth;  for  enilmukmecta  m 
fnjot  for  fbe  exclusion  of  high  water;  for 
ditcheii  to  cany  off  the  water;  for  roads  and 
k-idges.  The  nth  article  of  Gayaso's  regula- 
I&PD8  confirms  those  of  O  Keiliy.  These  were 
nwde  by  irovemors-i^rneral,  who  had  the  dis- 
L'l  button  of  lands  from  177U  to  October,  1798: 
Iben  tlie  authority  was  restored  to  the  General 
Intendant  of  Louisiana  and  West  Florida, 
Horale«;  aud  in  this  ofllcer  the  power  remained 
jp  to  the  change  of  governments  in  lb04.  All 
he  regulations  will  be  found  in  2  White's  lie- 
wpilacion,  228,  244.  In  article  8d  of  Morale's, 
special  duties  are  prescribed  to  I  lie  owners  of 
itoat  grants,  but  nearly  the  same  of  O'lieiUy'a. 
rhe  syndics  were  bound  to  enforce  the  making 
)f  -uch  (  nibnnkmenta,  ditches,  roads,  and 
arid^es,  aud  the  clearing  In  the  three  first  years, 
n  adtytfon,  a  certain  quantity  of  land,  and 
luti :  n  ST  H  Into  cultivation.  The  jrrants  were 
tot  to  exceed  aix  or  eight  arpents  in  front; 
wonlty  not  so  much  was  granted ;  and  the  lands 
Mh.Tf  to  adjoin.  Annually  the  Mississippi  over- 
bws,  and  to  prevent  an  inundation  of  the 
0«tBtiy.  heavy  and  expensive  embankments 
re  rcqiiired,  and  they  mn^i be  continuous;  and 
so.  for  hundreds  of  niilus,  ou  the  banks  of 
I  SI*]   *llie  river.  Tlie  countiy  would  he 
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worthless  without  them.  It  had  been  reclaimed 

from  :lir  water  by  this  means  and  the  ditches, 
by  the  French  and  Spanish  front  proprietors; 
and  on  the  keeping  up  of  the  levees  the  value 
of  the  back  lands  (!ei>ended;  the  trreat  expense, 
and  constant  walchings,  during  a  part  of  tlie 
year,  to  guard  against  inundation,  and  that  of 
the  wliole  country,  by  a  break  in  the  levee  at 
any  one  place,  involve  public  considerations  to 
Louisiana  of  the  highest  magnitude;  and  those 
whose  dtify  nnd  interest  it  was  to  prevent  it — • 
the  front  owners — had  extended  to  them,  by 
the  Spanish  government,  peculiar  privileges, 
and  which  the  United  States  at  an  early  day 
recognized. 

A  board  of  commissioners  was  ci;tablished 
by  the  Act  of  March  2.  1805,  whose  duty  it 
was  to  examine  and  report  to  Congress  on 
French  and  Spanish  claims  to  lands  in  that 
section  of  country  r  and  by  the  supplementary 
Act  of  April  81,  *180«.  section  5.  it  was  ms^ 
their  furtlior  duty,  amonj;  other  tliinirs,  "to 
inquire  into  the  'nature  and  extent  of  claims 
which  may  arise  from  a  tifchl  to  a  double  or 
additional  concession  on  the  V)ack  of  grants  or 
concessions  heretofore  made,"  "and  to  make  a 
s|H  cial  report  thereon  to  the  Seoretary  of  the 
Treasury',  which  report  shall  be  by  him  Inid  be- 
fore Con^rci*  at  their  next  session.  And  the 
lands  which  may  be  embraced  in  such  report 
shall  not  be  otherwise  disposed  of  until  a  decis- 
ion uf  Congress  shall  have  been  had  there 
upon." 

The  commissioners  were  engaged  for  some 
six  years  in  the  Orleans  territory  in  pursuing 
their  inveKtic:ations,  and  their  reports  were 
laid  before  Congress  by  the  Secretary  of  the 
Treasury  early  In  1812.  But  in  the  mean  time 
it  was  well  known  what  course  had  been  pur- 
sued by  the  board  in  regard  to  all  descriptions 
of  claims,  and  among  nthers  of  back  conoes* 
sions.  Instances  in  the  repoit  will  l>e  found  in 
2  Am.  State  Papers.  2t>7,  337.  Of  claim  (p. 
207)  Ko.  101,  the  board  says:  **Benj.  Babin 
claims  a  sccnnti  (b  pth  of  forty  nrpents,  lyini^ 
immediately  back  of  a  front  or  first  depth, 
which  we  have  already  confirmed  to  him 
among  the  confirmed  claims." 

"  1'hc  claimant  has  no  oilier  foun^httion  for 
his  title  to  the  second  depth  than  having  occu- 
pied  the  front  and  first  aepth,  and  having  OC* 
cji-sioualiy  supplied  himself  with  timber  from 
this  second  depth," 

"According  to  the  laws,  cimtoms,  and 
usages  of  the  Spanish  government,  no  front 
proprii  tor,  by  any  act  of  his  own.  could  ac- 
quire a  right  to  lands  further  back  than  the 
ordinary  depth  of  forty  arpents;  and  although 
the  Spanish  government  has  invariably  refused 
to  grant  the  second  depth  to  any  other  than  the 
front  proprietor,  yet  nothing  short  of  a  grant 
or  warrant  of  survey  from  the  governor  could 
confer  a  title  or  right  to  the  land;  wherefore 
we  reject  the  claim.'*  We  give  thte  as  an  in- 
stance  of  many  similar  ones  reported. 

The  statement  applies  to  all  front  tractH. 
where  only  the  tir.nt  'forty  arpents  had  [*182 
been  frranfed  by  France  or  Spain.  Instead  of 
ranting  the  iwck  lands  as  a  donation,  the  gov- 
ernment of  the  United  Slates  extended  to  the 
front  owner  a  preference  of  entry,  by  the  Act 
of  1811;  aud  if  the  entry  was  not  made,  the 
land  was  reserved,  as  above  staled.  No  quea- 

69 


^    I.,  d  by  Google 


182 


SuPHKMB  Court  of  the  Unitkd  States. 


lion  affecting  the  titles  to  lands  in  Louisiana  was 
more  interesting  to  the  old  inlmbitantH  than 
the  one  concerning  the  back  liinds;  and,  al- 
though the  former  government  had  granted 
tiiem  in  probably  but  few  instances,  yet  this 
was  quite  immiiierial  to  front  owners  at  that 
time,  as  they  had  the  privilege  of  getting  wcxhI 
and  timl)er  from  them,  and  the  lands  were  in 
no  danger  of  beini^  granted  to  another.  That 
back  lands  at  all  times  meant  those  in  the  rear 
l)elw^en  the  extended  front  lines  in  the  rear, 
to  the  distance  of  forty  arjK'nta  (each  line  be 
ing  a  stniigiit  one  throughout),  we  suppose  to 
lie  undoubted,  as  a  general  rule,  although 
there  may  have  l)een  exceptions  to  it. 

Many  tracts  had  no  doubt  been  surveyed 
for  the  purp(we  of  having  them  acted  on  by 
boards  of  commissioners ;  but  the  record  do<'s  not 
show  that  an}'  of  the  front  tracts  in  township 
No.  11  had  been  surveyed  by  public  authority; 
which  could  only  be  done,  after  the  passing  of 
the  Act  of  February  2fi,  1800.  under  the  super 
intendence  of  the  Surveyor  General — and  all 
other  surveys  were,  by  the  third  section  of  that 
act.  declared  to  be  private  surveys,  on  which 
no  patent  couUl  iasue  for  an  incomplete  claim, 
after  it  was  conlirmwi  by  ('ongres.s.  And  this 
law  applied  equally  to  C(mtirmations  by  the 
commissioners,  under  the  Act  of  March  3, 
1807.  whose  adjuiiicatioiis  were  final,  and 
authorized  a  patent  to  issue  thereon. 

When  the  (itsi  two  acts  of  1811  and  1820 
were  passed,  it  whs  known  that  no  township 
surveys  had  been  made  in  much  the  greater 
p(»rtion  of  the  country  to  which  the  a<  ts  ap- 
plied; in  reference  to  this  state  of  the  country 
Congiess  legislated,  and  therefore  it  wa.s  pro 
vided  by  ilie  fifth  s<'ction  of  the  Act  of  IHll. 
that  the  principal  deputy  sitrveyor  of  each 
<lisirict  should  l)e,  and  was  authorizixi.  "under 
tliesuperintendeuceof  the  surveyor  of  rhe  public 
lands  south  of  the  State  of  Tennessee,"  to  cause 
to  be  surveyed  the  tracts  claimed  bv  virtue  of 
that  section,  that  is.  preference  rights;  and  in 
all  cases  where  there  were  bends  in  rivers  (or  in 
the  case  before  us),  on  which  the  granted  tnict 
bordereii,  and  there  were  adjacent  claims  of  a 
similar  nature,  and  each  claimant  could  not  ob- 
tain a  tract  of  equal  (juantity  with  the  orig- 
inal front  tract,  then  it  should  be  the  duly 
of  the  surveyor  to  divide  the  vacant  laud 
between  the  several  claimants,  in  such  man- 
ner as  to  him  might  ap|H'ar  mo.st  cHpiitable. 

Three  years  wereallowe«l  from  the  date  of  the 
act  for  those  enliiletl  to  give  notice  in  writing, 
stating  the  situation  and  extent  of  the  tract 
each  wished  to  purchjvse;  and  for  which  he 
was  to  make  payment  according  to  the  then 
credit  sy.stem  But  if  he  failed  in  either,  the 
right  to  pre  emplion  should  cciisc  and  become 
1  Hli*]  void;  and  'the  land  might  be  purchased 
thereafter  by  any  perstm,  as  other  public  lands. 
As  no  public  surveys  existed, from  which  it  could 
be  ascertained  at  the  register's  oHlces  what 
the  back  lands  of  the  numerous  tracts  were; 
and  as  entries  were  contemplatcnl  in  advance 
of  the  public  township  surveys,  some  moile 
of  ascertaining  the  quantity  and  form  each 
front  owner  was  entitled  to  was  indispensable. 
•Vnd  the  mode  adopteti  by  Congress  was  to 
make  the  principal  deputy  surveyor  of  the 
particular  district  the  judge  of  fonn  and  quan- 
tity; subject,  however,  to  the  suiierintenuence 
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of  his  principal,  the  surveyor  in-chief  of  ibe 
lands  south  of  Tennessee. 

This  officer  (as  well  a.«  the  principal  dejMjtv^ 
was  by  the  acts  of  1812  (April  25ihiiui(l  Ki6 
(July  4),  subject  to  the  direct  control,  anflbwirxl 
by  the  instruct ion.s.  of  the  comnii-ssionerof  tb# 
general  land  office;  and  so  was  the  oommimrkn- 
er  subject  to  the  control  of  the  PresWiut. 
through  the  Secretary  of  the  Treasury.  «s  will 
be  seen  by  the  opinion  of  the  Altomev-Geornl 
of  Julv  4;  1836.  (2  Public  I^nds,  Laws.  Opin 
ions.  etc..  103.)  So  that,  in  the  end.  it  devolved 
on  the  President,  by  aid  of  the  secrvtanr  as 
in  other  instances,  to  see  the  acta  of  Conjrrt--- 
above  set  forth  duly  executed;  and  thL« 
done  through  the  commissioner  of  the  gecrrAi 
land  office. 

On  the  18th  of  March.  1833  (2  Land  Uw*. 
^TS.  No.  516),  the  commissioner,  by  an  instrur  1 
tion  to  the  registers  and  receivers  of  Louisiiai.  | 
gave  a  construction  to  the  Act  of  June  15th. 
\HS2:  1.  That  where  the  back  land*  bad  twtn 
offered  for  sale  and  sold,  after  the  passug  of 
the  act,  still  the  front  owner  was  to  be  per 
mittcd  to  enter  them.    2.    Where  the  bact 
tracts  had  not  been  surveye*!  and 
with  the  adjoining  public  lands,  and 
tity  could  not  be  ascertained  at  the 
payment,  the  party  claiming  should  be 
to  i>ay  for  tlie  maximum  quantity  to 
he  could  be  entitled  under  the  law;  tad 
excess  of  payment  found   00  actual 
should  thereafter  Ix?  refun<lcd  to  the  pu^. 
instructions  to  that  effect,  to  be  given  from 
general  land  otlice. 

The  form  of  the  receiver's  receipt  for 
imyment  is  there  given:  showing  the  land 
nt)i  yet  been  surveyed.    And  the  regiMer 
instructed  not  to  transmit  the  cc; 
purchase  until  the  survey  was 
whereby  the  (piantity  would  be 
The  commissioner  also  informeii  tbe 
and  receivers  that  the  surveyor-L 
iK^en  direclwl  to  advise  them  as  to 
to  Ik?  pursued  by  the  claimants  in  a»scs 
the  back  tracts  remained  to  be  surveyed. 

In  executing  the  Act  of  1832.  the  f( 
instrnctious  were  of  course  pumicd. 
tries  received  on  such  notices  of  claim 
lies  saw  proper  to  flle.  subject  to  thm 

being  curtailed  by  the  proper  pabUe  1  

approved  by  llie  survey ar-general.    And  Mr, 
IIar|KT  proves  that  on  these  terms  DOtiees 
claim  were  re<;eive<I.  under  tbe  Act  of  I 
in  1822,  when  Brinirier's  claim  was  ^es 
lcre<l.    HarfKT  was  then  the  register  114  . 
Orleans.    It  is  manifest  that  in  00 
could  the  acts  of  1820  or  1 8D2  be 
than  by  general  surveys  of  Ibe 
whereby  the  iK>rii<»n  of  earb  ci 
marked  out.    Nor  could  any  sunrej  ia 
ship  No.  1 1  l>e  recogni/x-il  by  tbe  n^isli 
the  appomlmeni  of  tlie  SurvevcN^MMnl  * 
Louisiima.  and  the  exiiuguisbnMal  of 
offices  r)f  the  princi{>al  deputies  t^f-^*  1 
other  tlian  such  as  were  approTi 
veyor  genentl.    None  was  made  ol 
claim,  so  far  aa  we  are  informed,  belbra 
time,  which  receiveii  ilie  sanclioii  of  aoT 
partment  of  the  general  land  oAce,  aaa 
which  a  patetit  certificate  and  pMcal 
issue.    Of  Hightor's  survey,  we  bare 
spoken.    Wilson's  was  a  mere  privals 
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the  iastance  of  Bringicr,  and  not  rccordc<l 
invwhere.    The  Instruction  of  July  25th.  1838 
(2Lnnd  Law»,  No.  1009),  applies  to  Bringier's 
mse  R9  well  h«  others;  the  register  and  receiver 
are  there  directetl  to  issue  the  certificate  of 
purchaw  in  caws  where  an  overpayment  has 
beeuinwle  for  hack  lands,  by  '•de«crihin£^  each 
tract  by  section.  townBliip.  range,  and  area,  as 
rrtumed  by  the  Surveyor  General,"  assuming 
the  plan  approved  by  him  to  have  settled  the 
e«|uiiie8  of  parlies  claiming  under  the  pre-emp- 
tion laws,  as  to  extent  and  boundary.  And 
(Hir  opinion  is,  that  the  Kurvev  of  town«<hlp 
Xo.  11,  approved  by  H.  8.  Williams,  Survey- 
orGeneral  of  Louisiana,  on  the  5th  of  August. 
1?}84.  was  made  in  execution  of  the  acts  of 
Coogreas.  and  governs  the  rights  of  the  parties 
before  this  court;  that  to  the  land  there  desig- 
nated as  "  back  land  "  of  the  Whitehall  tract. 
Bringier's  equity  attached,  by  his  notice  of 
claim  and  the  payment  of  his  money,  in  1822, 
and  to  none  other.    And  that,  by  the  same 
survey,  the  equities  of  I>andry  and  Jounlan, 
tojuircd  by  their  entries,  are  establishcil  as 
the  better  title  to  the  extent  of  "back  land" 
attached  to  their  respective  tracts  by  the  sur- 
vey.   And  to  that  extent  they  are  respectively 
entitled  to  recover,  as  against  the  claim  of  the 
defendant,  set  forth  in  the  answers. 

Some  stress,  in  the  argument,  was  laid  on 
the  fact  that  possession  had  been  held  of  the 
Und  in  dispute,  under  Bringier's  claim,  for 
more  than  ten  years  before  the  suits  of  Landry 
tod  Jourdan  were  brought,  and  therefore  the 
petionera  were  barred  by  prescription  and  lim- 
itation in  Ivouisiana.  Prescription  of  ten  years' 
poaNffision  is  relied  on  in  defense  by  a  direct 
plea,  and  made  up  part  of  the  defense. 

To  this  ground  of  defense,  it  is  a  sufficient 
answer  to  say,  that  Jourdan  first  acquired  his 
interest  in  1884,  and  Landry  his  in  1836  ;  up 
to  that  time  the  lands  they  claim  l»elonge<l  to 
the  United  States,  as  part  of  the  public  domain, 
aod  on  which  the  defendant,  Barrett,  and  those 
under  whom  he  claims,  were  trespassers  :  and 
that  no  trespass  of  the  kind  can  give  title  to 
the  trespasser,  as  against  the  United  States,  or 
the  right  of  recovery  ;  nor  had  the  opera- 
185*]  lion  *of  time  any  eflfect  as  against 
Landry  and  Jourdan.  until  they  resp*»rtiv»'ly 
.urcluisod. 

By  the  Constitution,  Congri'ss  is  given 
'  {>ower  to  dispose  of  and  make  all  needful 
'uJes  and  regulations  respecting  the  territory  or 
Kber  property  of  the  United  i^tates  ;"  for  the 
Bspoaal  of  the  public  lands,  therefore,  in  the 
lew  States,  where  such  lands  lie,  Congre&s 
aay  provide  by  law  ;  and  having  the  const itu- 
knuu  power  to  pass  the  law,  it  is  supreme  ;  so 
ioogtrcag  may  prohibit  and  punish  trespassers 
a  the  public  lands.  Having  the  power  of 
hpuial  and  of  protection.  Congress  alone  can 
ettl  with  the  title,  and  no  State  law.  whether 
f  Ilnutationa  or  otherwise,  can  defeat  such 
tie. 

Far  thf  foregoing reaitoM,  use  order  the  jutUi- 
'  iU  of  iiu  iiuyrmu.  Court  uf  LouUiana  to  be 
"^tei.  and  that  ttu  eaute  be  remanded,  dtc. 
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JEREML^H  CARPENTER,  Ajtpf^nnt, 
t. 

THE  PROVIDENCE  WASHINGTON  IN- 
SURANCE COMPANY. 

Iimtranct — notice  ^ubmiuent  iiuturance — re- 
quired  to  fn  indomed  on  ptdiey — notice  denied 
— proof — iceight  of  eridence — imrol  evidence. 

A  policy  of  luRuranee  containc<l  a  stipulation, 
tliat  If  the  iiiHunHl  then  hud,  or  thereafter  ahould 
have,  any  other  itiHurunce  upon  the  ttuinc  proiwrtv, 
notice  then-of  stiould  l)o  jflvon  to  the  companv, 
and  the  Kume  IndorHed  ijiMin  th«'  policy,  or  other- 
wise HcknowlfdKt'd  by  the  company  in  writing' ;  in 
default  of  which  the  policy  should  cea«e. 

A  bill  wjis  nied  In  e<iulty  by  the  Insured,  allcg-ingr 
that  notUf  wiis  jrlven  to  the  Insurance  coinpiinv. 
und  prayinjr  that  thecoinpuny  mlKht  l>e  compelled 
to  Indorse  the  notice  upon  the  policy,  or  othcrwitw 
acknowledge  the  sume  In  writhur. 

When  the  answer  of  the  cH)mpany,  sworn  to  hy 
the  then  president,  denies  the  reception  of  the 
notice,  to  the  t>e.'»t  of  his  knowledKe  and  belief,  the 
question  tH'conies  one  of  fact  and  of  law;  of  fact» 
whether  the  evidence  offered  by  the  complainHnt 
is  sufficient  to  sustain  the  alleiration :  ana  of  law, 
whether.  If  so,  this  court  can  compel  llie  company 
to  acknowle<lKe  it. 

The  answer  beintr  responsive  to  the  bill,  and 
denylnjr  the  allegation,  under  oath,  the  Reneral 
rule  Is,  that  the  alleyaflon  must  be  proved,  not  only 
l»v  the  testimony  of  one  witness,  but  by  some  ad- 
ditional evidence. 

Several  quallflcations  and  limitations  of  this  nile  ' 
cxHmlne<i. 

The  circumstances  of  this  case  are  such  that  the 
general  rule  applies. 

Two  witnesses  are  produced  liy  the  complainant 
to  prove  the  notice,  but  neither  of  them  swears 
I>o9ltlvely  to  It,  and  the  circumstances  of  the  case 
do  not  strenKthen  theli  testimony. 

The  rules  by  which  parties  an*  R<>metlme8 allowed 
to  IntnKluce  parol  evidence  with  reference  to  a 
written  contract  do  not  apply  to  this  case,  where 
the  parol  pr<K)f  is  offered  bv  the  complainant,  8e«-k- 
luR  to  show  a  fact  which.  If  true,  would  establish 
a  l»r<'ach  of  duty  in  the  defendants,  bappeniofr 
aft«'r  the  orlKinal  wntract  was  made. 

The  question  of  law  which  would  arise  if  the 
notice  w«Te sufficiently  proved  tiy  the  complainant 
need  not  be  decided  In  this  case. 

THIS  case  was  brought  up  by  appeal  from 
the  Circuit  Court  of  the  Unite<l  States  for 
the  District  of  Rhoiie  Island,  silting  as  a 
•court  of  equity.  The  bill  was  filed  ["ISO 
by  Carpenter  against  the  insurance  company, 
and  referreti  to  an  action  at  law.  which  he 
brought  against  said  company  in  1839,  and 
which  was  brought,  by  writ  of  error,  to  tJie 
Supreme  Court  of  the  United  States.  It  is 
reported  in  l(i  Peters,  495.  The  opinion  of  I  he 
court  sets  forth  the  facts  in  the  case,  and  they 
nee<l  not  be  repeated 

The  present  bill  averred  that  the  l^rovidence 
Washington  Insurance  Company  did  receive 
notice  of  the  existence  of  an  insurance  made  at 
the  office  of  the  American  Insurtiuce  Company, 
which  said  notice  was  given  under  the  terras  of 
the  policy,  and  that  it  was  the  duty  of  said 
Providence  Washington  Insurance  Company 
to  have  indorsed  .«aid  notice  upon  stud  policy, 
at  their  office,  or  otherwise  acknowlcdge<l  the 
same  in  writing,  by  reason  of  which  neglect 
the  complainant  lost  his  right  at  common  law 
to  claim  the  nriutunt  of  the  insurance,  vi/.. 
fifteen  thousand  dollars.    It  then  prayed  fur  a 

Note.— r/i«J  vrrilied  annvtr  nf  defendant  (h  evi- 
dence in  hinltchnlf,  in  ufuitv canen,  Utiivercomf  whiclx 
mure  thamme  u'Hne*fiitre<juire(l,Kt}noU}tollughm 
v.  Blake,  6  Wheat.,  453. 
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decree  to  compel  the  said  conipanv  to  indorae 
HJd  notice  on  said  policy,  or  ouerwise  ao> 
knowledge  the  Rame  in  wriline,  accordinf^  to 
tin  teims  of  their  poUcv,  as  they  long  since 
ottgbt  to  have  dcme,  and  rartbcr  to  compel  tbe 
said  companv  to  pay  the  said  sum  of  flfteeo 
thousand  dollars,  with  interest,  Ac.,  &e. 

By  referring  to  the  record  In  the  former 
suit,  it  will  be  seen  that  Carpenter  and  his  as- 
signors obtainei  uolicl^  of  insnrance  from  two 
companies,  as  follows  : 

Providence  Wash.  Ins.  Co.    American  Ins.  Co. 

1835.  September  27.      1836.  I>ecember  12. 

1836.  September  20.      1837.  December  14. 

1837.  September  27.  1888.  December  11. 
1888.  September  27. 

Prior  to  the  policv  of  December  12th.  1836, 
the  then  owner  of  tte  property  insured  made 
au  erroneous  representation  of  tlie  value  of  the 
property  proposed  to  be  insured,  whuh 
vitiated  the  policy,  and  a  suit  brought  upon  it 
was  abandoned. 

The  policy  of  Seplemljer  37th,  1838.  upon 
which  the  suit  at  law  and  the  present  pro(^d- 
ing  in  chancery  were  fonnded.  contained, 
amongst  other  provisions,  the  following  : 

"And  if  the  said  insured,  or  their  assigns, 
shall  hereafter  malce  any  otlier  insorance  on  the 
same  property,  and  shall  not.  with  all  reasona- 
ble diligence,  give  notice  thereof  to  this  cor- 
poration, and  naye  the  same  indorsed  on  this 
instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be 
of  no  further  effect." 

•*  And  provided  fiirtlior,  that  in  case  the  in- 
sured shall  have  already  auy  other  insuran(x 
against  loss  by  Are  on  the  property  hereby  in- 
8un  ri,  not  notified  to  thie  corporHfion,  nor 
mentioned  in  nor  indorsed  upon  this  policy, 
then  this  tnsuranoe  shall  be  Toid  and  of  no 
effect." 

187*1  *Annexed  to  the  policy  were  the  pro- 
posals and  conditions  on  which  the  policy  was 
asserted  to  be  made,  one  of  which  was  as 
follows  : 

**  V.  Notice  of  all  previous  insurances  upon 
property  insured  by  this  companv  shall  be 
•riven  to  them,  and  indorsed  on  this  policy,  or 
otherwise  iiokiiowlcilgcd  by  the  oompiiny  in 
Avritiug,  alor  before  the  lime  of  their  making 
insurance  thereon  :  otherwise  the  policy  made 
by  this  company  sliall  be  of  no  ctTect.  And  in 
case  of  fiubeequeul  iuhuraoces  on  properly 
insured  by  this  company,  notice  thereof  must 
also,  with  all  reasonable  diligence,  be  given  to 
them,  to  the  end  that  buch  subse(juent  in 
surancemay  be  Indorsed  on  the  policy  made 
bv  this  company,  or  otherwise  acknowledged 
io  writing  ;  in  default  whereof,  such  policy 
shall  thenceforth  ceju*^-  and  be  of  no  effect. 
And  in  ease  of  loss,  this  company  shall  be  lia- 
ble for  such  ratiible  proportion  of  loss  or 
damage  happening  to  the  subject  insured,  as 
the  amount  insured  by  this  company  shall  bear 
to  the  whole  amount  insured  thereon,  without 
referen(;e  to  the  dates  of  the  different  polioiea." 
In  the  suit  at  law,  the  coiut  decided — 
1.  That  the  circumstance  of  the  early  poll* 
dea  being  held  by  mortgages  did  not,  of  itself, 
dispense  with  the  necessity  of  a  notice  by 
Carix-nter. 

3.    That  the  misrepresentation  to  tl:<  A II K  i 
lean  insurance  .Company  did  not,  of  itsdf,. 


make  the  policy  absolutely  void,  so  aito dis- 
pense with  the  necessity  of  notice. 

8.  That,  at  law,  whatever  might  he  ib« 
case  in  eauity,  mere  parol  notice  of  tbe  iasur- 
anoe  made  in  the  American  Inauiaaue  Ckm- 

pany  was  not.  of  it.self.  sufficient  to  rr'inplT 
with  the  requirements  of  tbe  policy  dedsicd 
on  :  but  that  it  wta  necesnry.  In  case  ef  ay 
such  prior  policy,  that  the  same  '^honl'l  not 
only  be  notiticd  to  the  company,  but  shook!  be 
mentioned  in  or  Indorsed  upon  the  polirr : 
otherwise  the  huuranoe  wee  lo  be  void  aad'of 
no  effect. 

Under  this  decision,  the  plaintiff,  Carpeotfr. 
having  lost  bis  suit,  filed  n  bill  on  the  wjui'r 
side  of  the  court,  averring  ihal  in  De«inb»T. 
1886,  and  December.  1837.  and  at  divers  odKT 
times,  the  Providence  Washington  Tn^uraace 
Company  had  notice  from  Wheeler  *fc  Co.  of 
the  insurance  at  the  otlhe  of  the  Americsa 
Insurance  Company,  and  that  aaid  notices  were 
given  for  the  purpose  of  having  the  same  in- 
dorsed on  the  jMjlicy  at  the  ofhce  of  the  Provi- 
dence Washington  Insurance  Company,  or 
otherwise  acknowledged  by  them  in  wriUag. 
The  bill  further  averr^,  that  it  was  the  dturof 
said  insurance  company  to  have  indk>tsed  isid 
notice  upon  said  policr  attbcpfar  office,  or  totete 
otherwi.sed  acknowledge!  1  Tl;i  name  in  writiri;. 
Tlie  prayer  of  the  bill  i&  recited  in  the  ooia- 
mencem'ent  of  this  statemmt. 

The  defendants  filed  an  answer  and  iui 
amended  answer.  In  the  amended  mbwer. 
they  deny  that  aald  policies  of  insurance,  or 
♦either  of  them,  executed  by  the  said  1*188 
American  Insurance  Company,  and  wahDe 
date  the  12th  day  of  December.  A.  D.  1^ 
the  14th  day  of  December,  A.  D.  1887.  ap.l  th" 
nth  day  of  December.  A.  D.  1888.  were  noij 
fled  to  these  defendants  in  any  form,  erthtf 
these  defendants  had  any  knowledge  or 
cion  of  the  existence  of  said  policies,  or  either :  1 
them,  until  long  after  the  execution,  by  the* 
defendants,  of  the  policy  oi  the  87h  day  o( 
September,  A.  D.  1888. 

They  then  aver  that  thev  exeeut«*<i  said  polirv 
of  the '27th  of  September,'  A.  D.  1838.  in  eaUn- 
ignorance  of  all  mid  poHden  at  themid  Aioeri 
can  Insurance  Of'u  i  ,  iin!  ii:  :\n-  full  beUeflhsi 
the  said  pc^cy  by  these  deteadiiuits  was  aH  tht 
insurance  whJoh  the  aaid  plaintiff  had  mi  tbs 
property  insured 

Tliey  object  to  the  ndmi^ion  of  any  , 
that  eald  poUdea  by  thn  miA  American 
ance  Compnnv,  tlir  l?f!j  cf  nn  r-Tti'tr 
D.  1830,  aiiU  14iL  Dc^&uber,  A.  ii.  ^iM, 
were  notified  to  these  defendanla,  <atet|pltti 
mention  of  siiid  pATir'i-:'-  !n  thf'  poln  y 
by  these  deieuJaiil^,  ur  the  mUuiaAiaUiUiL  <ul  Ji4Bi 
same  thereon :  and  also  object  to  tbeataMM 
of  any  evifl'Min- t]i:if  ^ruA  f^.l;,  y  liffnT^'V 
said  Amet  i'Mn  l!i.au»;uici,  CuuijAom'  UiL- 
day  of  Dt  < ml  .  r,  A.  D.  1888,  wmwUllMi'^B 
these  defendants,  except  the  fT!i1rir«mtti|^4f 
8;xid  notice  on  said  policy  ot  tlt4^ 
teniber.  A,  D.  1888,  or  an 
these  dcfeodants  in  writing  lit 

The  answer  then  seta  ool 
mi^n  [>ri-sentation  uodrr  which 
Insurance  Company  had 
f>f  1886.  1837,  and  1888.  and 
I  if  it.  ullcL'iug  tlial  if  n^itirv  liad  Kt-n  ijiveo 
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eoapled  with  the  representations  which  had 
bwn  made,  would  have  led  tbe  defendants  to 
U'lit've  tlmt  both  policies  would  havi'  left  a 
•ufficient  proportion  of  the  property  at  the  risk 
of  tbe  owner,  and  consequently  they  would 
h.ive  had  no  objf'rfiisn  lo  executing  the  policy 
of  the  27lh  of  September,  1838,  or  to  indorsing 
•  ootioe  of  the  policy  of  December  1 1th, 
upon  their  policy. 

The  answer  then  pleads  the  former  verdict 
tad  judgment  in  bar. 

Amongst  other  evidence  taken  in  the  cause 
were  the  depoi>itious  of  Sarnucl  G.  Wheeler,  a 
fenner  owner  of  half  the  mill,  Allen  O.  Peek. 
MTTPtary  of  the  American  Insurance  Company, 
knii  Warren  S.  Greene,  the  secretarv  of  the 
Providence  Washington  Insurance  Company 
from  October,  1888,  to  that  time. 

Wheeler  deposed,  that  he  caused  insurauce  to 
be  effected  upon  tiie  proixirty  in  December, 
1^86.  at  the  American  office  in  Providence: 
that  then  was  a  pre  existing  policy  in  the  office 
f'f  the  Providence  Wa.'^hingtoTi  In  umnce 
Cmpaov;  that  he  gave  notice,  by  letter,  to  the 
hte  prendent  of  the  latter  company.  Mr.  Jack- 
* 'i  '  f  the  insurance  efTected  in  tlie  former 
'  189"^]  afx>ut  the  time  when  it  *was  done.  viz.. 
io  December,  1886;  that  he  bad  no  copy  of  the 
letter;  that  the  recollection  was  distinctly  on 
his  mind  that  he  did  write  such  a  letter;  thai 
bewataa  agent  for  the  Providence  Washington 
offlce.  and  vrell  acquainted  with  the  tcrm'^:  and 
cooditions  of  a  policy  of  insurauce,  and  t>f  the 
aeeeaii^  of  giving  notice. 

On  his  cross  examination,  he  stated  the  con- 
tents of  tbe  leltLT  lo  be  a  notice  of  the  insurance 
of  $6,000  at  tbe  American  office,  with  a  request 
that  the  necessary  entry  should  be  made  on  the 
books  of  the  company;  that  he  could  And  no 
k'tter  from  Mr  Jackson,  in  reply:  that  he  had 
not  any  dUtiact  recollectioQ  of  having  received 
a  reply:  thai  he  had  no  business  of  his  own 
which  required  a  clerk,  and  therefore  employed 
none  for  himself;  that  bis  imprmiou  was.  that 
be  pnt  the  letter  Into  the  poet  oflloe.  hnt  could 
not  say  positively;  and  in  reply  to  an  intrrroga- 
tory  wh7  he  did  not  take  a  copy  of  the  letter  to 
Mr.  Jackion,  answered  as  fellows: 

Ati=:-svcr  "'The  first  reason  i«.  which  may 
have  ')pemleU  ou  my  mind,  that  1  did  not  at 
that  time  know  that  it  Wim  necessary  to  get 
from  the  office  an  acknowledcrment  in  writing 
that  notice  bad  been  received.  I  supposed  it 
only  necessary  to  mhtce  the  commonlcatlon  in 
the  usual  way.  And  the  other  was,  that  after 
1  removed  to  New  Jersey,  my  correspondence 
was  so  limited  that  I  did  not  always  takecopfes; 
sometimes  they  were  copied  by  members  of  my 
family,  sometimes  I  copietl  miinutes  only,  and 
wimetimes  didn't  copy  at  all. 

Allen  O.  Peck,  being  sworn,  and  shown  the 
letter  from  Samuel  O.  wheeler  to  him,  dated 
Dt-cemlKT  13th.  18.37,  and  a  copy  of  tliis  reply, 
dated  December  18th.  1837  (above  referred  to), 
teitified.  that  It  was  the  common  practice  to  car- 
ry lettpr'  nf  tiiis  nature tothe  Washington  offlce; 
iLai  be  recollected  distinctly  having  an  inter- 
view with  Mr.  Jackson,  president  of  the 
Wftshin^on  Insurance  Cotopany,  upon  the  suf) 
)ect,  ai  the  Washington  office;  "and  ibut  he  had 
no  doubt  that  he  did  carry  the  letter  from 
Samuel  G.  Wheeler,  of  December  13th.  1837. 
to  the  Washington  office,  and  show  the  same  to 
HuwAmD  4. 


Mr.  Jackson ;  but  he  had  no  recollection  of  fo 
carrying  said  letter,  or  handing  it  to  Mr.  Jack 
son;  that  Ids  impression  that  he  did  carry  said 
letter,  and  present  il  to  Mr.  Jackson,  is  derived 
from  the  fact  that  It  was  his  custom  to  commu- 
nicate such  information  in  that  way;  that  what- 
ever communication  was  made,  waft  made  to 
Mr.  Jackson:  that  the  repmentatipn  referred  to 
in  the  first  letter  of  P  imiu  l  G.  VVheeler  to  tbe 
American  oltice,  as  Wina  in  the  Washington 
office,  was  obtained  by  hmi  from  the  Wadiing- 
ton  office  for  examination;  fhni  -vlialever  com- 
municatiouti  were  made  by  him  were  made  to 
Mr.  JackRon,  he  being  the  active  organ  of  the 
company;  that  he  had  no  doubt  he  did  8h»>w 
the  letter  aforesaid  to  Mr.  Jackson,  but  tliat  be 
had  no  recollection  of  having  ♦done  -  |  *  1 OO 
and  that  the  statement  lie  now  makeii,  tiiat  be 
did  so,  is  founded  ou  tbe  fact  that  such  was  his 
practice  in  similarcaaea;  that  Mr.  Jackaon  died 
in  April,  1838. 

Warren  S.  Greene  deposed  that  there  was  no 
record,  memorandum,  or  notice  on  the  books, 
records,  or  papers  of  the  lYovidence  Washings 
ton  Insurance  Company,  of  insurance  on  the 
Glencoc  Mill  by  the  American  Insurauce  Com 
pany;  that  Mr.  Jacltson,  late  president  of  tbe 
offlce,  died  on  the  18th  of  April,  1838,  having 
been  confined  to  hi-  lunisebv  sickness  l>etween 
two  and  three  week^;  that  he  was  not  confined 
so  as  to  keep  him  away  firom  hla  business  tUI 
his  last  sickness. 

The  complainant  took  the  depositions  of 
Joseph  Strong.  Richard  A.  'Reading.  Edward 
W.  Laight,  and  Lewis  Phillips  nf  the  city  of 
New  York,  and  Joseph  Balch  and  Charles  W. 
Cartright,  of  Boston,  as  to  the  usage  and  prac- 
tice of  in<iurance  companies,  who  tcstitled  tlmt 
it  was  uoi  the  practice  of  their  or  other  offices, 
after  notice  of  a  policy  upon  the  same  properly 
at  another  offlce,  to  require  notice  of  tbe  renew- 
al of  such  policy  at  such  other  offlce.  To  cro^s- 
interropitorie.s,  these  deponents  replied,  that 
notice  should  be  given  in  the  manner  prescrilied 
In  the  policy,  ana  that  where  such  notices  w<'re 
verbal  tin  y  win-  not  sufficient,  unless  some 
memorandum  of  them  was  made  ou  the  hoolu 
of  the  company;  that  the  practice  of  not  rO' 
quiring  notice  of  the  renewal  of  other  insurance 
was  contined  to  cases  where  the  original  notice 
was  given  in  the  mode  prescilbed  In  the  policy. 

At  November  Term  ^M1;^  the  cause  cnme 
on  for  bearing,  upon  bill,  answer,  and  the  tes- 
timonv.  when  the  court  decreed  that  the  UU 
should  be  dismissed,  witli  costs. 

From  this  decree,  un  appeal  brought  the  atse 
up  to  thiaeoari 

The  case  was  submitted,  on  printed  arpi- 
meuls.  by  Mr.  WhipuU  and  Mr.  WwhI  for  i  lie 
appellant,  and  Mr.  It  W,  Onme  and  Mr. 
geant  for  the  appellees. 

As  the  decision  of  the  court  turned  upon  t  he 
sulliciency  of  the  proof  of  the  fact  that  notice 
was  given  to  the  company,  t)«e  arguments  of 
counsel  upon  other  points  w  Ondlted. 

Mr.  Whipple,  for  the  appellaat.  Stated  the 
case,  and  then  proceeded: 

The  whole  case  (with  the  exception  of  some- 
thinpaboTit  the  merits  havinu^  been  tried  at  law) 
is  involved  in  the  above  extracts  from  the  an- 
swers, and  they  present  two  questions.  First. 
Is  there  sulTicient  proof  of  the  fact  of  notice? 
And  second.  If  there  is,  wiU  the  misreprescn- 
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tation  at  the  American  office  have  the  Sfune  ef- 
fect as  if  it  had  Inrn  tnudt'  at  llic  Wjushington 
office?  The  last  is  in  the  nature  of  a  prefimi- 
nary  question,  and  entitled  to  theearlleat  atten- 
tion. 

191*1  *[The  argument  upon  this  pohnt  is 
omitted.] 

The  great,  and  I  consider  the  only,  qxiestion 
in  the  case  is  the  HUtticiency  of  the  evidence  to 
eatablldi  the  fact  of  notice  to  tlie  Washington 
office  previous  to  Septcml  or,  1838  (the  date  of 
the  last  and  existing  ))olicy  sought  to  be  re- 
formed), of  the  existenoe  of  a  previouB  policy 
at  the  American  office,  upon  the  same  prop- 
erty. I  sjiy  II  previous  policy  at  the  Amer- 
ican office,  because  there  never  was  but 
one  policy  ui  4hat  office,  the  policy  of  the 
12th  December.  1830.  No  new  policy  was 
ever  effected,  but  that  policy,  that  insurance, 
was  renewed  on  the  14th  December,  1837,  by 
a  renewal  receipt,  and  again  Vcncwcd  in  De- 
cember, 18;^8. 

Tlie  representation  of  December,  lasiti,  ex- 
.tended  to  an  subsequent  raiewals,  because  it 
was  the  same  insurance. 

The  clauses  in  the  policy  now  in  dispute  re- 
quire that  notice  shall  be  nven  of  "  any  other 
insurance"  prior  to  or  subsequent.  If  ii  i'ic!" 
had  been  given  to  the  defendants  of  the  policy 
at  the  American  office  of  the  12th  December, 
1836,  and  indorsed  upon  the  policy  of  the  de- 
fendaotii,  it  would  be  a  strained  construction 
of  the  words  "  any  other  insurance,"  to  extend 
them  to  subsequent  renewals  of  the  same  pol- 
icy. Without  any  previous  knowledge  of  their 
opinions  or  practice,  the  plaintiff  has  taken  the 
depositions  of  the  most  experienced  underwrit- 
ers in  Boston  and  New  York. 

The  interrogatories  propounded  are  in  page 
70  of  the  record.  Bv  the  answers  of  Jobeph 
Batch  and  CharW  W ,  Cartwright,  it  appears, 
1st,  that  notices  are  usually  vciTml ;  '2d.  thai  it 
is  the  practice  for  the  office  to  note  the  notice 
on  the  margin  of  the  policy;  3d,  that  it  his  not 
been  the  practice  tO  require  notioeof  the  re- 
new alb  of  policies. 

By  the  depositions  of  Strong.  Phillips.  Read- 
ing, and  Laight,  it  appears,  1st.  that  notices 
are  usually  verbal;  2d.  that  it  is  considered 
the  duty  of  the  office  either  to  reject  the  prop 
ositioii  and  f  :nit  f  l  fhc  policy,  or  to  make  the  in- 
dorsenunt  on  liie  books  of  the  company,  or  on 
the  policy:  8d,  that  it  is  not  the  practice  in  i 
New  York  to  require  notice  of  a  renewal.  [ 

Il  further  appears  bv  the  depo«iiious,  that  it  | 
.  is  not  tin-  (SHK  tice  in  Kew  York  or  Boston  to 
make  such  a  defense,  unless  in  ca-^es  of  a  well 
grounded  belief  that  fraud  has  been  practiced. 

Tlie  defendants  have  not  attempted  to  estab- 
,  lish  any  different  practice  or  usage  in  Provi- 
dence. Here,  as  everywhere  dae,  these  noUces 
are  usually  verbal. 

,  Mr.  Heading  says;  "When  notice  is  given 
of  anotlier  policy,  we  receive  or  reject  it.  If 
we  reject  it.  wc  cancel  our  own  policy.  If  we 
accept  it,  we  rcqiiire  no  notice  of  the  renewal." 

I  have  referred  to  the  answers  So  the  croas-in- 
terrogatories  by  the  dcfendunt.s.  The  answers 
to  the  direct  intcrrogatoi ies  are  equally  strong 
and  concJuflive. 

The  prayer  of  our  bill  is  for  a  "decree  com- 
192*J  peiUng  said  company  *to  indorse  said 
notice  on  said  policy,  or  otherwise  aclinowl' 
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edge  the  same  in  writing,  according  to  tbe 
terms  of  their  policy*  as  uey  long  nioe  oii|bt 
to  liave  done,"  &c. 
In  the  first  place,  it  is  not  a  tiill  to  reform  t 

written  instnimenl.  We  do  not  H.<k  that  one 
line  or  one  letter  of  the  policy  of  tJcpteaber, 
1888.  should  be  altered,  or  dUferently  hiUr- 
pretwl  from  the  u.».ual  meanincr  of  tbe  wnnk 
We  do  not  my  that  something  was  omitted 
which  ought  to  have  been  inserted,  or  tone- 
thing  insortcd  which  should  In  vf  ken  omit- 
ted. The  policy  reudiiiUi  both  partita  nuppOMd 
it  read,  and  means  what  both  suppeaed  it 
meant.  No  Accident  or  mistake  has  prevented 
the  exact  meaning  and  intention  of  both  ibc 
parties  from  being  fully  and  fairly  exprwacd. 

In  bills  for  reforming  written  instruments,  the 
proof  is  required  to  be  much  stronger  than  in 
ordinary  casea,  because  there  is  always  s  pre- 
sumption, a  very  f>trong  presumption,  that  so 
instrument  which  has  received  the  examinatMm 
and  scrutiny  of  both  the  parties  fairly  eniU>l- 
ics  the  meaning,  and  the  whole  meaning,  of 
both  tlie  parties.  In  cases  of  this  son,  «sy* 
}fr.  JiDttice  Story,  in  h\>  Comnienlarie*  <n 
Equitv  (Vol.  I.,  pages  16b  and  169).  the  rule  is, 
that  the  fact  must  be  **  clearly  made  out  by  tst-* 
ifsfactory  proofs."  Relief  will  be  refused,  say* 
the  same  learned  writer.  "  whenever  the  evi- 
dence is  loose,  equivocal,  or  coBtmdieloiy,  or 
is  in  its  texture  open  to  doubt,  or  tooppniag 
presumptions." 

These  and  other  rules  of  conatttidion  laid 
down  by  the  same  learned  writer  are  all  fnnDde<i 
in  great  good  sense,  and  illustrate  vmjeA  fully 
the  wisdom  of  ttiis  branch  of  the  law.  A»  you 
increase  the  presumptions  against  the  relief 
sought,  you  increase  the  necessity  for  proof 
strong  enough  to  overcome  them,  ju>-t  :is  a  Lt  :nl 
wind  and  tide  require  more  nerve  and  vi^  si 
the  oar. 

Every  case  cited  by  the  author  in  lelHtion  to 
insurance  were  attempts  to  alter  the  (»igiosi 
policy.  Every  bill  to  reform  a  written  iastra- 
ment  or  (  ontract  i  lull  to  alter  tbe  c^namrt. 
But  the  present  i»  luuie  hkc  a  bill  for  (he 
cific  execution  of  a  contract  It  goes  not  be- 
hind, but  in  front  of,  the  contract.  It  n  quires 
a  puriy  to  fulfill  what  he  agrei-d  to  fuiiiU  i& 
this  very  contract.  The  company  airreedlhsl. 
uporr  receivint^  notice  of  any  other  in^ursnrt", 
they  would  at^enl  or  disiient.  If  the  fuimr, 
that  they  would  enter  their  assent  upon  the 
policy  or  in  some  other  writinpr.  If  ihey  dis- 
sented, that  tluy  would  notify  us  and  cancel 
their  policy.  Instead  of  undoing  what  ha* 
been  done,  the  object  of  our  bill  is  to  ccmpd 
the  other  party  to  do  what  he  has  left  undoM. 
He  lias  contracted  to  do  certain  thinsrs  up»Mi 
our  giving  a  certain  notice.  Tbe  oonind 
ifles  no  form  of  tbe  notice.  It  mi^  be  fai  «nt- 
ing  or  verbal.  It  may  Ik,'  formal  or  infornud 
All  that  the  underwriters  require  iv.,  that  in  case 
of  any  prior  or  subsequent  Inaumnce,  the  in* 
sured  will  let  them  know  it. 

Il  is  like  all  other  liabiliticH  depeodine  upon 
notice— tbe  liability  •of  an  indorser  or  [*lf*II 
o'Ik  r  Mirety  in  special  cases— like  all  "iiirr  !ii 
))iiiticg,  throughout  the  whole  range  of. liuu<^ 
transactions,  which  are  dependent  upon  tbe  hap- 
pening of  .<ome  contingency.  When  the  onli- 
nary  evidence  is  given  and  not  contradicted,  tbe 
evidence  which  is  usually  given  of  such  contin- 
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geuj,  the  liability  becomes  llxed.  unless  that 
proof  is  opposed  by  counter  proof.  I  say  counter 
pmof.  because,  unlike  the  bill  to  reform  a  written 
agreement,  there  are  no  c(»unter  presumptions. 
Giving  noliot}  is  an  act  in  pais.  The  Iaw  oei 
tber  presumes  that  it  was  or  was  not  fd^en. 

Many  a  poor  wictcli  has  swung  upon  the  gal- 
lows Without  half  the  evidence  that  we  have 
presented.  Many  and  manT  a  conviction  has 
U-en  had  !irr(  tly  a^airi'^i  the  legal  presump- 
tinu  of  iuDoceoce,  upon  evidence  not  half  so 
precise  aod  direct,  nor  proceeding  from  mmi  of 
Lilf  the  character  and  inte'ligpnrr. 

I  do  not  perceive  why  ihiM  olQce.  with  so 
many  yean*  premiums  in  their  pockets,  paid 
by  my  unfortunate  rlicnt  should  be  entitled  to 
stronger  evidence  thun  is  iLhually  given  of  such 
faot*. 

Tlus  brings  us  to  the  question  of  the  evidence 
it<»elf.  The  party  who  gave  the  notice  was 
Stiimiel  G.  Wlu't'Ier.  who  became  a  purchaser 
in  Ociolier,  18J36,  and  parted  with  all  his  inter- 
e*i  in  the  j  ropcrty  on  the  6th  of  December, 
1837.  On  thill  day  he  conveyed  his  moiety  to 
Ji-remiah  Carpenter,  the  present  pUuntiJff.  The 
p>licy  at  die  American  office  was  effected  by 
Wheeler  on  the  12th  day  of  December.  18:^fi 

La  tlie  first  place,  then,  it  must  be  admitted 
that  Samud  G.  Wheeler  was  aware  of  the  ne- 
ci  <sity  of  eiving  notice,  and  that  he  had  no  de- 
afli  to  conceal  the  exiatence  of  the  policy  of  ilic 
American  office.  In  both  his  depositions,  he 
sintcs,  that  he  then  wn.s  and  for  a  long  time  had 
bti'O  the  agent  of  the  Washington  office  to  pro- 
em polioes  for  them  In  Now  Yoric  and  else- 
where. 

Thia  agency  is  admitted,  consequently  his 
ki  owledge  of  the  neoemity  of  notice  Is  admit- 
ted. 

In  the  second  place,  he  had  no  design  to 
o>oceal  the  second  policy,  for  in  his  first  appli- 
oMion  to  the  American  office  (see  his  letter  of 
14th  November.  1836.  and  letter  of  Thornton 

is  reply  I.  ])(•  refers  Mr.  Thornton  to  tlie  Wash- 
io^n  office  for  a  description  of  theproperty. 
Mr.  Tliomton,  in  his  reply,  says :  "The  survey 
a!  tlif  WiL'-hinirton  office  was  examined."  It 
vould  be  preposterous,  after  this,  to  pretend 
thst  Wlieeler  old  not  intend  to  give  notice  of 
ihtc  second  policy.  Had  he  intended  a  frawdn- 
k-ut  ixincealment  of  an  over  iosurunce.hti  would 
have  applied  to  an  insurance  office  in  a  remote 
Siai*^,  and  not  under  the  very  eye  of  the  de- 
fendants, referring  to  theui  ft>r  iiiforuiatiou. 

Two  facts,  then,  must  be  admitted:  iHt,  that 
^\  heeler  knew  of  t!ie  nece.s^.ity  of  giving  uotic*p, 
and  that  he  intendtd  to  give  it.  Accordingly 

find  the  |)ositive  testimony  of  Wheeler: 
194*]    *"I  gave  a  notice,  by  letter,  to  the 
late  president,  Mr.  Jacksob,  about  tlietime  the 
ia>>urance  was  effected,  in  December,  18M." 

And  again: 

"The  nsoollection  la  distinctly  on  my  mind 
at  the  pment  moment  that  I  did  write  such  a 

teller. " 

In  hia  crois-examination  he  says: 

"It  was  a  notice  of  the  insurance  of  !*6.0<K> 
at  the  American  ollice,  with  a  mjuc.si  that  the 
iietTjisary  entry  should  be  made  on  the  books 
of  [h"  company."  "My  impre-i>ion  is.  that  I 
put  the  letter  into  the  iwslofilee  myself." 

Hut  this  is  not  all.  On  the  18th  of  Decem 
V  r,  1837.  be  wrote  to  the  Amexican  office  tliat 
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he  had  sold  his  half  of  the  mill  to  Jeremiah 
Carpenter,  and  requested  a  renewal  receipt  to 
him.    He  also  says: 

•"There  is  insurance  on  this  mill  at  Provi- 
dence Wasbington  Insurance  Company  for 
$15,000.  Will  you  be  so  kind  as  to  notify 
them  of  the  change  of  owners,  :uid  when  you 
write  to  Mr.  Carpenter  state  to  him  that  you 
have  done  so." 

On  the  day  succeeding,  the  .'Secretary  of  the 
American  office  wrote  to  Cari>euier,  that 

*'I  have  notified  the  Providence  Washin|^< 
ton  Instiranrc  Company  that  Mr.  Wheeler  has 


disposed  of  his  interest  to  you,  of  which  they 

ide 

a  similar  record." 


have  made  record.   This  company  have  mac 


It  seems  that,  out  of  greater  caution.  Wheeler, 
on  the  same  day,  13th  December,  1837,  wrote 
a  similar  letter  to  the  W^l.'^lnngton  Company. 

Mr.  Allen  O.  Peck,  secretary  of  the  Ameri- 
can Insurance  Company,  swears: 

"  Tliat  it  was  the  common  practice  to  carry 
letten  of  this  nature  to  the  Washington  office; 
that  he  recollected  distinctly  having  an  inter- 
view with  Mr.  Jackson,  president  of  the  Waidi- 
ington  Insurance  Company,  upon  this  sufa^t. 
at  the  Washington  office;  and  that  he  haa  no 
doubt  that  he  did  cany  the  letter  from  Samuel 
O.  Wheeler,  of  December  18th.  1887,  to  the 
Washington  office,  and  show  the  same  to  Mr. 
Jackson ;  that  his  impression  that  he  did  carry 
the  letter  and  show  it  to  Mr.  Jackson  is  ^terived 
from  the  fact  that  it  was  his  custom  tooom- 
municule  such  information  in  tliat  way;  that 
whatever  communication  was  made,  was  made 
to  ^Ir.  Jackson." 

again  n^pcatis,  ul  the  close  of  Iiis  depo.si- 

lion, 

•  That  he  had  no  doubt  he  did  show  the  let- 
ter to  Mr.  Jackson,  but  that  he  had  no  recollec- 
tion of  liaving  done  so." 

It  seems,  also,  that  Mr.  Peck  was  the  man 
who  went  to  the  Washington  office  In  Novem* 
bcr.  18.10.  to  obtain  the  representation  of  the 
propertv,  and  that  he  borrowed  it  for  the  use 
of  tlie  American  office. 

^^""^  proof,  can  there  be  any 
reasonable  doubt  that  notice  was  given? 

Wheeler  swears  to  the  fact  unhesitatingly. 
His  whole  siibscqnent  conduct  was  based  upon 
tiie  belief  thai  notice  had  been  given.  It  is 
certain  that  he  intended  to  give  notice,  for  he 
referred  the  American  office  to  the  repn-fienta- 
lion  of  the  property  at  the  WaHhington  olHce, 
in  December,  1880.  His  testimony  is  not  only 
imimi>(  ached,  but  it  is  not  even  brought  into 

({Uesliuu. 

Then  it  is  also  certain  that  Wheeler  wrote 
the  letter  of  the  18th  of  December,  1887,  re- 
questing the  secretary  of  the  American  office 
to  notify  the  Washington  ollice  of  the  change 
of  owners.  It  is  equally  certain  that  Mr.  Peck, 
then  a  clerk  In  the  American  office,  did  go  to 
the  other  office,  and  did  have  an  intervie  w  with 
Mr.  Jackson  upon  that  subject.  He  swears 
that  he  recollects  the  Interview  distinctly.  Sup- 
pose he  had  stopped  here,  would  not  the  evi- 
dence of  notice  have  Ix.'en  sufficient?  Was  it 
ever  known  that  an  officer  of  one  office  went  to 
anotlier  to  i:ive  notice  of  a  clianL'C  of  owners, 
unless  there  were  policies  upon  the  same  prop- 
erly In  hotbt  Mr.  Peck  swears  that  he  very 
often  went  upon  such  errands,  but  he  does  not 
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Bwear  to  an  instance  unlen  both  officM  irere 

\ipon  I  be  same  property, 

JJiit  Mr.  Peck  goes  further,  and  swears  that 
he  has  no  doubt  that  he  read  or  showed  ttie 
letter  to  Mr.  Jack.son.  becauMd  such  was  the 
custom,  such  his  pruciicc.  Mr.  Peck  must 
menn  that  such  was  his  invariable  custom;  for 
tf  he  sometimea  showed  the  letter  tusd  some- 

tiiufs  kept  it  back,  he  coiiKl  not  swear  that  lie 
had  no  doubt  Id  relatioD  to  the  fact  in  this  par- 
tieulftr  case.  Do  we  not  all  know  that  it  u  an 
invariable  custom?  When  mercantile  informa- 
tion is  requesteti  U>  be  cominunieaied  to  others, 
and  the  person  receiving  that  information  takes 
the  letter  with  him  for  the  hoIc  purpose  of 
cummuuiuitiua.  and  carries  it.  not  in  his  pocket- 
book,  but  in  his  hand,  are  we  to  suppose  that 
he  would  depart  from  an  ostfihlished  custom, 
and  neither  read  or  show  tlie  letter? 

It  must  be  remembered  that  all  the  other 
statements  or  facts  are  certain.  That  he  did  go 
there  is  certain,  because  the  contemporaneous 
correspondence  shows  it.  That  he  had  no 
other  business  there,  that  he  started  with  this 
1(*iter  In  his  hand,  that  he  had  an  interview  with 
3Ir.  .Tackson  upon  this  bt;s':r;(  ss.  is  all  certain; 
that  is.  it  is  legally  certain.  It  is  sworn  to  by 
an  honest  and  disinterested  witness,  whom  no 
man  has^'et  doubted. 

The  court  will  observe  that  Wheeler,  in  his 
letter  to  the  American-  office,  of  the  18th  of 
December.  1887.  does  not  rr  rjuc-'  tht  secretary 
to  sive  notice  to  the  Wasluiigton  ottlce  of  the 
existence  of  a  [lolicy  at  the  American  office. 
He  acted,  in  DecemlKr.  1H37,  upon  the  iKlicf 
that  he  had  given  that  notice  in  December. 
1888.  His  not  giving  that  notice  a  second  time 
is  a  contlrmation  of  his  testimony  that  he  did 
give  it  in  1B36.  because  he  mml  have  known 
190*1  *that  the  fact  of  an  officer  of  the  Amer- 
ican ollice  (who  had  been  there  before  for  a 
statement  of  the  property)  going  lo  notify  a 
ciianixe  of  owners  wouhl  necrssarilv  imply  that 
there  was  a  policy  at  the  American  office. 
This  silence  about  the  American  policy  proves 
that  Wheeler,  m  December,  1S37.  liad  no  doubt 
that  he  had  given  notice  in  1836,  because  this 
was  before  any  dispute  was  apprehended. 

When  the  loss  took  place,  in  April  ]'^:'.^, 
Carpenter  bad  no  doubl  that  notice  had  bt-eu 

f^ivcn  of  the  American  policy,  for  in  his  pre- 
Iminary  proof  forwarded  to  the  Washintrton 
office,  he  states  that  the  property  was  iusiured 
by  both  ofBces. 

It  will  he  remembered  that  the  letter  of  the 
13th  of  December.  Ibiil.  which  Peck  carried 
in  his  hand  to  the  Washington  office  and 
ehowpd  to  .Mr.  .Tackson,  contained  the  state- 
meut  of  the  policy  at  the  American  ollice. 
How  is  this  evidence  met? 
The  answer  is  not  evidence  for  the  respond- 
ent.s. 

The  testimony  of  a  single  wilnes,s  prevails 
against  the  denial  ot  an  answer  sworn  to  only 
bra  defendant  who  has  no  personal  knowledge 
01  the  facts.    (Combs  v.  lifMinU,  1  Dana.  474; 

8  £q.  Dig..  885-380;  Bmrungton  v.  Oittingi. 

9  Oili  &  Johns..  90S:  Clark  Van  RktMdyk, 
9  Cranch,  153;  Knkkerbaeker  Morrii,  1 
Paige  s  Ch.  Htxp.,  200.) 

llie  answer,  then,  is  most  clearly  no  evi- 
dence for  the  defendants.  It  purports  to  be 
the  answer  of  the  Providence  Washington  In- 


surance Company.  Tlie  first  anflwer  stale*, 
that  these  defendants  answer  and  say;  "They 
never  had  any  notiw  in  any  form  "  of  tbctlirve 
poUcies  of  I>ecember.  1888. 1887,  and  1(08.  at 
the  American  office. 

"That  the  policy  of  the  27lh  of  Septemh-T, 
1888,  was  executed  by  these  defendaots is ea* 
tire  ignorance  of  said  policy,  and  of  tkeKiNwal 
thereof,  executed  by  the  said  AmericM  Imot- 
ance  Company." 

In  tlie  amended  answer,  they  deny  diat  \ht 
policies  at  the  American  office  "  were  nr)tif  nl 
to  th^  defendants  in  any  form,  or  that  tbr» 
defendants  had  any  knowledge  or  suspickn  of 
the  existence  of  said  policies,  until  long  after 
the  execution,  bv  these  defendants,  of  the  pol- 
icy of  the  37th  of  September,  188a" 

This  amended  answer  was swoni  to 00  the 7lh 
of  November.  1843. 

They  do  not  hhy,  "  until  long  after  the  V** 
in  April,  1889,"  but  ion i;  after  September,  1W8: 
and  before  April.  1839,  they  had  notice uf  tlie^ 
policies  at  the  American  office.  Then  tb«se  di 
rectors,  this  companv,  or  some  uf  them,  admit 
that  before  the  loss  they  had  notice  of  the  policy 
at  the  American  office. 

From  whom  did  this  notice  proceed!  At 
what  timet  What  was  the  notice  to  Hbm  de> 
f«»ndantR?  Did  .Hime  one  of  their  own  cota- 
pany  *tcU  them  that  notice  had  been  f*197 
fflven  by  Mr.  Peek  to  Mr.  Jackson,  in  oeoeni- 
ber.  1887? 

Did  not  the  notice,  which  by  their  amwer 
they  acknowledge  they  receivedfaefiore  the  kx«. 
refer  back  to  18:^7?  Did  it  not  proceed  from 
the  aceucies  which  we  hud  established?  Froa 
the  American  othce.  or  some  of  itsofBoors?  If 
it  proceeded  fr  tn  the  agents,  it  proceeded  from 
us.  Why  keep  back  the  time  and  the  source 
and  the  extent  of  this  information?  If  a  di^ 
closure  of  the  wliolc  truth  would  not  have 
injured  their  case,  they  would  have  diadoeed 
the  whole. 

But  the  amended  answer  states  that  thev  had 
no  knowledge  or  stisf^cion  of  the  policies  at 
the  Amancaaoflloe»nntil]OQg after SeptOBber, 
1888. 

If  such  be  tlie  fact,  iteatabHshes  oneveiT  ia> 

portant  point  in  the  esse.  It  proves  tli.it*  Mr. 
Jackson  was  not  in  the  habit  of  coromupicatiag 
all  the  transactions  of  the  office,  however  aur 

terial  to  the  interests  of  the  whole.  If  they  b»d 
no  suspicion  of  policies  at  the  AmeriuiQ  offiii^ 
they  remained  in  entire  ignorance  of  the  fsrt, 
that  in  November,  1836.  the  clerk  (.Mr.  P..  k 
at  that  time)  went  to  the  Washington  otfio..  «i 
Wheeler's  request,  and  borrowed  the  repr»- 
sentation  of  the  property  made  to  the  Wa^binr 
ington  office  by  Egbert  Heed  &  Compttuv.  in 
September.  1835. 

Mr.  Peck  returned  that  representation.  Tber 
were  ignorant  of  that  also.  Mr.  Jackson  kixw 
of  this.  Mr.  Greene,  the  witness,  koewofihi* 
for  he  was  the  secretary  at  the  time,  and  pto^ 
ably  delivered  the  ]m\yer.  He  does  not  swfsr 
that  he  had  no  suspicion  of  a  policy  at  the  <^'hvT 
office  until  September.  1838.  But  this  aai««^ 
shows  that  none  of  the  other  membet*  of  ih» 
company  knc'v  of  it. 

So  far  as  the  answers  go,  they  confirm  the  i*;*' 
timony  of  the  plaintUfs. 

The  only  testimony  nr.  the  part  of  the  defend* 
ants  is  tiiled  with  the  same  tendiHH^. 
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Mr.  Oreeoe  was  the  secretary  of  theoflice  from 
October.  18W,  down  to  the  time  of  giving  hia 

deposition. 

he  swears  that  there  was  no  letter  on  file 
from  Wheeler  giving  this  notice,  and  no  copy 
d  aoj  answer  to  it;  and  thai  it  was  the  usage 
to  file  and  present  the  lettets  and  copies  of  Uie 
SB^iwers. 

Dsbney  swears  that  audi  was  the  practice  at  a 
preceding  period. 

The  tenaency  of  the  evidence  is  to  letisen  the 
w^gbt  of  Wheeler's  depociition.  It  creates 
teooater  prannnptloo;  how  strong,  the  court 
will  jndcrc. 

But  what  Is  veiy  important  is,  that  Fuck's 
leidinoaT  hat  been  kmg  known  to  the  defend- 

aDK  lie  was  sworn  m  a  witnew?  iijwn  the 
trial  at  law.  Greene  was  subsequently  uiUed. 
uid  from  that  day  to  this  Chey  have  never  asked 
Greenp  whether  he  was  present  when  Peck  car- 
ried Wheeler's  letter  to  Mr.  Juckson,  The  8<»c- 
198*]  retary  •is  usually  at  the  ottice  from  the 
'ime  of  opening  to  the  time  of  closing  its 
•Joors.   Peck  was  there  the  13th  of  December, 

\m. 

Xot  a  question  is  put  to  Mr.  Greene  in  rela- 
tion to  this  fact.  He  is  not  asked  when  ho  flrst 
knew  of  the  policy  at  the  American  office.  If 
it  was  important*  for  the  new  president,  Mr. 
Dorr,  who  was  elected  in  May,  1838,  to  state 
that  neither  he  nor  the  company  ever  knew  or 
suspected  tlie  existence  of  these  American  pol- 
idee  mtn  long  vftet  September.  1838,  how 
much  more  imivjrtant  wa>  it  to  tlimi  Hint 
the  secretaiy  never  suspected  their  existence  at 
a  long  anterior  period:  the  man  whoee  igno- 
rance of  their  existence  would  have  e«tahli^!ied 
a  most  formidable  presumption  against  the 
plaiotiir. 

He  srty^  nriTbing  about  either  of  Peck's  three 
vi^ts  up<ju  this  very  business.  In  the  flrst 
place  be  went  fortbeiepresentaiinn,  inNovem' 
Iter,  1830.  The  paper  was  in  Greem  "t?  po*?**!-.*!- 
siou.  for  he  was  the  secretary.  He  obtiimed  it, 
no  doubt,  fjrom  Greene.  He  returned  it  to  Greene. 
Hf-  had  a  conversation  the  next  year,  during  biis- 
iQt-^  hours,  when  Greene  must  be  presumed  to 
have  been  present. 

The  defendants  long  since  must  have  seen  that 
Peck's  testimony  was  upon  a  vital  point  of  the 
•  use.  They  are  at  jjreat  pains  to  establish  the 
ifnorance  of  Mr.  Dorr,  who  had  no  connection 
with  the  office  at  that  period ;  so  great  that  Mr. 
I>f>rr  swears  for  him.self  and  the  comi)Hny,  in 
iiis  fint  aoawer,  that  he  never  suspected  the  ex- 
Isteace  of  theae  policies:  and  tn  the  second,  that 
lie  dill  not  Huspect  their  existence  until  long 
after  September,  1838;  and  althoiigh  their 
i»frUig.  wbtdt  ii>noC  evidence,  Is  OMmed  so 
verj'  5m|><)rtant  yrt  the  swearing  of  Mu  mini 
who  was  a  competent  witness,  and  mc^i  likely 
to  1mm  heard  of  Uie  fact,  had  notice  been 
u'i^'cn.  Is  deem r  I  of  <n  very  little  mommt.  that 
uotA^ngle  question  is  put  to  him  upon  the 
!(uMectl 

lie  ha.^  been  called  three  times  a«i  a  witness, 
i^uc-e  upon  the  trial  at  law,  in  November,  IHSQ; 
once  upon  tliiaUll.  on  the  Uth  of  November, 
T%43.  v.  hen  he  was  a.^ked,  whether  there  was 
Muv  enti^  of  notice  upon  the  books  of  their  of- 
t  ( e:  MM  flflidB,  aa  late  aa  the  t6lh  of  January, 

Upon  neither  of  ih&ie  occasions  have  the  de- 


feudauih  hazarded  the  question,  what  passed 
between  Mr.  Peck  and  Mr.  Jackson,  nor  tho 
question,  when  he  first  knew  of  the  policies  at 
the  American  office.  He  was  their  witness,  and 
they  asked  such  queatlona  oolj  aa  would  elicit 
favorable  answers. 

To  be  brief,  then.  In  the  mere  opening  of  this 
important  case,  we  do  sjiy,  and  say  earnestly, 
tliat  the  answeni  and  testiinonv  of  the  defend* 
ants  go  strongly  to  confirm  the  testimony  of 
PecK- 

Our  claim  to  the  entry  of  this  notice  upon  the 
policy,  togetlier  *wlth  a  daim  for  relief  (*i09 

under  this  bil!        he  more  properly  enforced 

in  the  closing  argument. 
We  suppose  the  real  truth  of  the  case  to  lie, 

that  it  wa-s  wholly  and  entirely  owing  to  the 
neglect  of  Mr.  Jackson  that  the  entry  was  not 
m^e  in  the  books  of  the  <<(>mpany.  In  Deoem« 
ber,  18o7.  he  had  reached  an  advanced  age. 
Though  he  did  not  wholly  retire  from  business 
until  March,  1888,  yet  it  is  well  known  that  he 
had  been  out  of  health  for  a  long  period,  and 
consequently  more  indillerent  to  all  business 
concerns.  Had  Mr.  Jackson  been  living  and 
in  health  in  September,  1888.  when  the  policy 
was  renewed,  some  entry  would  have  been 
made.  When  he  receivetl  uotice.  he  proljal)ly 
deferred  any  action  upon  it  until  more  informa- 
tion was  obtained.  The  renewal  of  the  poliev 
found  a  new  president,  and  the  company  took 
a  new  premium  for  anottieryear,  with  notict-  of 
a  policy  at  another  oflloe.  Can  ttits  be  p«r> 
milted? 

Mr.  M.  W.  Qrtene  and  Mr.  Sergeant,  for  the 
appellees: 

The  bill  charges,  "that  in  the  month  of  De- 
cember, A.  D.  IdSQ,  and  in  the  month  of  De- 
cember. 1887.  and  at  dlveraother  times,  theaaid 
Providence  Wttshington  Insurance  Company 
had  notice  of  the  said  insurance  at  the  othce  of 
said  Amerieao  Insurance  Company,  and  that 
said  notices  wef  Lnven  for  the  purpose  of  hav- 
ing the  same  infiorsed  on  the  policy  at  tiie  of- 
fice of  the  said  Washington  Insurance  Com- 
pnny,  or  otherwise  acknowledged  by  them  in 
writing." 

The  defendants  deny  that  they  have  received 
notice  of  these  policies  in  any  form,  either  by 
writing  or  parol;  and  we  will  proceed,  in  the 
flrst  place,  to  consider  this  question  upon  the 
evidence  which  is  in  the  cause,  assuming,  for 
the  purposes  of  the  present  argument,  th^  thla 
evidence  is  admissible;  and  not  now  Inquiring 
whether,  even  if  it  were  proved,  it  constitutes 
a  ground  of  equity  upon  which  this  court  can 
proceed. 

The  only  evidence  in  the  cause  to  prove  no- 
tice of  the  Dolicy  of  I>ecember,  IfM.  Is  the 

rit  p  osition  of  8.  Q.  Wheeler.  The  rrport  (if  liis 
testimonv.  contained  in  the  bill  of  exceptions, 
is  not  evidence  in  the  prcaent  suit. 

He  states  in  answer  to  the  fourth  direct  in- 
terrocatory :  ' '  I  gave  a  notice  bv  letter  to  the  late 
pre8laeot,'Mr.  Jackson,  about  the  time  the  insur- 
ance wa<<  effected  at  the  American  ofltoe,  in  De- 
cember, i«ao." 

In  answer  to  the  ninth  cross  interrMitory— 
"  Did  you  put  said  letter  in  the  postofflce  yotir- 
self.  or  send  ii  by  some  third  perisun?" — he 
says.  "  Hy  impression  is,  that  I  put  it  in  the 
postofflce  myself,  but  I  cannot  say  positively." 

This  evidence  totally  fails  to  prove  even  that 
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a  letter  was  deported  In  the  poelofnGe.  The 

witness  savs.  in  terms,  that  he  cannot  say 
200*J  posilivelj  *Uiat  he  did  put  it  in  the 
pcwtoflloe.  thon^  his  impranioii  is  tliat  he 

did  so. 

Suppose  ihcho  dcfuiiduntH  were  sued  as  the 
indoners  of  a  promissory  note,  and  the  defense 
■was  want  of  notice.  The  nilo  in  such  cases  is 
not,  tliat  the  holder  of  the  note  is  bound,  at  till 
eveotfl,  to  give  iKiiice  to  the  indorscr,  but  In* 
must  use  reit«ooable  diligence  to  do  so;  and  if, 
notwithstandini;  reasonaole  dilii^ence,  the  in- 
dorser  does  nol  rrct'ive  the  nntiLc,  that  is  his 
misfortitiie,  and  cootfUtutes  no  defense  against 
the  note.  It  has  acoordhigl^  been  deaded. 

that  if  \hr  holder  put  a  letter  in  the  postoftire 
at  the  proper  time,  and  properly  directed,  giv- 
ing the  inooner  notice,  this  Is  onoufh.  althoui^ 
tlie  letter  mav  never  h^^  received.  But  this 
deiK>»ition  of  Wheeler  does  uol  brini;  the  case 
even  within  this  rule.  Tiiedeiv^>sit  of  tin-  letter 
in  the  postofflcf  is  nnt  prnved.  The  witness 
merely  gives  a  loose  impression,  six  years  after 
the  date  of  the  traosact{<Mi,  and  after  the  loss 
has  happened. 

By  the  clauM!  iu  the  policy  of  the  defendants, 
lequiring  notice  of  prior  and  subsequent  in- 
surance, the  insured  is  bound  at  all  events  to 
give  notice  to  the  defendants,  and  to  bring  it 
home  to  their  knowledge.  Whether  any  other 
evidence  except  that  agreed  upon  in  the  policy 
can  be  received,  that  is,  whether  the  contract 
can  be  altered  from  its  own  express  terms,  .so 
as  to  maice  it  a  different  contract  from  the  one 
expmsly  agreed  upon,  is  another  question,  to 
Ik  :  nsiilcred  hereafter;  but  a.Hsuniing  for  the 
presieut  that  the  evidence  is  admiasibie,  it  must 
nevertheless  prove  actual  notice  brought  home 
to  the  detcnaants.  And  in  a  case  n  lif-rc  tlie 
partie.'j  have  agrcttl  in  the  policy  upon  written 
evidence  as  the  only  proof  of  notice,  the  court, 
if  I  hey  ^vi-rc  to  admit  parol  proof  at  all.  would 
at  luu.si  recjuire  that  this  proof  should  hit  clear 
and  positive.  Even  if  the  deport  of  the  letter 
in  the  postotHce  had  been  proved  beyond  all 
doubt,  it  would  only  have  furnished  a  pre- 
sumption of  its  receipt  by  the  defendants, 
liable  to  be  rebutted  by  counter  proof.  In  tlie 
case  of  a  note  or  bill,  the  party  is  only  required 
to  U!»e  due  diligence,  which  isdt  tincci  l»y  l;iw. 
But  here,  by  his  own  express  agreement,  he  is 
to  give  Che  notice,  so  that  the  underwriter  may 
act  upon  it.  And  it  is  most  clear,  that  nothing 
is  notice,  according  to  the  policy,  which  does 
not  so  reach  the  insurer  that  he  can  give  it  an 
answer.  To  send  a  notice  is  not  enough.  Ko 
diligence  is  enough.  The  contract  is  not  to 
use  diligence,  but  to  give  the  notice  effectually. 
If  a  hnndnni  notices  were  sent,  and  no  one  of 
theiu  reached  the  insurer,  the  CAne  of  the  pol- 
icy would  not  be  made  out. 

There  are  many  circumstances  connected 
with  this  letter  which  show  Umi  31r.  Wheeler 
must  be  mistaken  in  supposing  that  he  wrote  it. 

No  copy  of  it  was  taken.  The  counsel  for 
the  plaintiff  says  Wheeler  was  fully  aware  of 
tin  importance  of  this  notice,  and  was  deter- 
20 1*J  mined  'to  give  it.  Tn  answer  to  the 
seventh  dire<^  inteiwgatory.  he  says:  "After 
retiring  from  business,  in  August.  ISJH.  and 
removing  from  New  York  to  New  Jersey.  I 
did  not  always  take  copies  of  my  letters,  I 
would  aometunes  take  oof^  of  the  leading 
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points;  and  at  other  times  didn't  tdke  eooieB 

at  all." 

Here  was  a  letter  involving  the  ^etr  of  & 
policy  for  |1 5,000  of  property,  of  the  m^ar- 
tanoe  of  which,  it  is  said,  he  was  fully  aware. 
It  must  necessarily  have  been  brief,  not  moce 
than  two  or  three  lines.    One  would  siippoM 
that  Mr.  Wheeler  would,  at  least,  have  tafem  n 
copy  of  the  leading  points  of  so  imporiaui  h 
eommunicatiou.     When  in  basiness  in  New 
York,  be  says  he  had  a  clerk  who  shravs 
copied  bis  letters,  and  when  in  New  Jeney  Se 
had  no  n  irular  clerk  for  him>elf.    This  wii 
ncas  is  a  shrewd  business  man.  accuatoiBf^  to 
bnstness  oorrespondmoe.  aware  of  the  impor- 
tance of  preservintr  copies  of  his  letter-,  :^ri<l 
was  in  the  habit  of  taking  copies  of  some  of 
his  letters  at  the  time  he  s^  be  wrote  tUa 

Of  this  brief  bnt  important  letter,  it  >trins 
he  did  not  think  it  worth  while  to  take  a  copy 
himself,  or  even  minutes,  or  to  reqneiS  any 
one  of  liis  family  to  do  so  for  hiin. 

IJy  the  iweutieth  cross  iniern>gttlory.  be  is 
asked  why  lie  did  not  take  a  copy  of  this  Hkr, 
being  the  same  question  which  had  been  pot 
by  liie  seventh  direct  interrogatory. 

He  says,  iu  answer:  "The  first  reawo  i», 
which  may  have  operated  on  my  mind,  that  I 
did  not.  at  the  time,  know  that  it  was  neces- 
sary to  ir<'t  from  the  office  an  acknowledgmrot 
in  writing,  that  notice  had  been  recdved:  I 
supposed  it  onlv  necessary  to  make  the  eoa- 
mvinication  in  the  usual  way."  How  can  t!;:- 
be?  The  same  <»use  in  the  policy  which  re- 
quires the  notice,  preecrlbee  the  mode  in  whiefc 
it  is  to  Ih'  nckni  i\v](-(]l:'-(L  Tlii<  rea.*<tn  wa«  liii- 
covered  betwcx*u  liic  time  of  answering  tJii« 
direct  and  the  croes-inlerrogatoiT.  In  (hs 
policy  at  the  American  office,  the  Washington 
otUce  policy  la  mentione<i.  in  strict  oonfonuity 
to  the  provision  of  the  American  office  V^^^- 
which  is  similar  to  the  provision  in  tiie  Wa^ 
ington  otWce  policy. 

But  airide  from  this.  Wheeler  knew  that 
notice  was  at  leaal  ini|>>rtant. whether  arknowJ 
edged  in  writing  or  uui,  uud  would  he  not  have 
preserved  so  important  a  pkce  of  evidence  of 
the  fact  of  notice  as  a  copy  of  the  letter  coo- 
lainint'  it? 

A-rain.  he  received  do  letter  from  Mr.  Jlmk- 

son  in  reply. 
Why  did  he  not  write  again?  He  knew  that 

such  a  letter,  if  receivcii.  would  V  }ln^wtad 
by  the  Wa^ington  oflice.  according  to  their 
invariable  pracuce.    Again,  why  did  he  vl 

ini|i;:ii  of  Mr.  .Tack.'-on.  th«'  president  of  tV 
company,  about  this  letter  when  he  next  m* 
him? 

The  paper*-  in  the  crt«e  show  that  Wherl<f 
was  a  man  oi  imusual  caulioo  aud  uue  la  bu? 
ness.  The  changes  of  property  were  ali 
•proraptlv  and  duly  notified  in  l^.tb  f*202 
offices.  Yhe  sale  of  hi»  half  of  llw  nuli  tottt 
present  plaintiff.  Carpenter,  was  imtilTt-l  to 
the  Washington  office  by  letter.  > laird  Iv^fnn 
ber  18.  1837.  Not  satisfied  with  tlu;-.  Ahif^ 
was  the  usual  mode,  he  on  the  same  day.  in  > 
letter  to  A.  O.  Peck,  notifying  tlie  Amet'um 
office  of  the  same  sale,  requests  Vttk  in  nortfr 
the  Washington  office  of  the  change  of  owners 
and  when  he  wroio  to  Carpenter,  to  iafom 
Um  that  be  had  done  so.  All  tkia  care  is  tsfcca 
for  bis  aon-in-law  and  btoilier,  b«t  for  klvsclf 
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ht  i»  OM)tent  to  write  a  letter;  he  is  not  certain 
tiMt  be  put  it  io  the  pottofflce  hiimelf ;  be  takes 
Tto  copy:  although  he  received  no  reply,  he 
ceFcr  wrote  again,  Dor,  when  lie  met  (he 
fvnideBt,  nuide  anj  inquiry  about  the  timticr. 
iind  never  kneir  vhetber  it  «m  reoeiv^d  or 

oot. 

We  thiol;  these  circumstances  show  that  Mr. 
Wb^elei  is  mistaken  in  his  recollection,  when 
he  says  he  wrote  such  a  letter.  We  should 
have  been  better  satislled  with  Mr.  Wheeler's 
iMtimooj  it  be  had  produced  to  us  his  letter- 
hook,  hy  whidk  we  oould  see  whether  copies  of 
k-tf.  rs  \v  ritten  at  and  about  this  veiy  time  wete 
not  taken. 

Bot  however  this  may  be.  we  rahmit  to  the 

cf'urt  there  is  no  proof  \  rr  that  such  a 

kuer  was  ever  put  in  the  pu^iotUoe.  And  we 
night  nfely  leave  the  cause  upon  the  phdntUTs 
jKoof  alone. 

But  bow  stands  the  counter-proof? 

Io  the  tirst  place,  notice  IS  d^led  in  the 
oricnnal  and  amended  answer  In  the  most  posi- 
tive form. 

The  answers  are  sworn  to  by  Sullivan  Dorr. 
;I)e  president  of  the  company,  who  was  such  at 
the  date  of  the  policy  of  September.  1888,  and 
for  wme  time  before.  All  who  know  Mr. 
Dorr  will  agree  with  me  in  saying  he  is  Inca- 
TKible  of  makiug,still  less  of  swearing  to.a  state- 
meot  which  he  does  notooasdantiously  believe 
to  be  true. 

The  phuntUTs  eounsel  cavlis  al  the  differenoe 
between  the  two  answeis  in  the  mode  of  deny- 

uMtpoiioe. 

The  amended  answer  wss  made  for  the  pur- 

p.i<!(  of  M  ttififf  lip  the  judpmenl  at  law  as  a  bar 
to  the  phiintiU's  bill,  and  not  to  alter  the  allc- 
pdooB  of  the  flrat  answer,  denying  notice. 

Both  answers  deny  that  notice  v.  m-  r  ver  fjiven 
u<  the  defendants,  in  any  form,  ol  smd  policies. 
Of  either  of  them. 

Both  iht'se  statements  nre  true.  They  never 
bid  ooiicu  iu  the^ieusu  uf  the  policy:  that  is. 
ni»tire  to  be  indorsed  or  acknowledged.  They 
ik'Ter  knew  or  iienrd  of  ilie  policy  at  the  Amer- 
iTAD  ollke  until  iifier  the  loss;  then  the  policy 
ai  the  Ameriean  oHice  necessarily  became  pub- 
lic, and  in  the  first  proof  of  loss  presented  to 
the  Washington  Company,  the  insurance  at  the 
American  office  is  stated. 

In  another  part  of  the  amended  answer,  it  is 
2(18*)  stated  that  the  said  *pollctes  at  the 
American  office  were  not  notified  to  the  defend- 
juiia  in  any  form,  or  that  the  defendants  had 
tny  knowledge  or  Kuspicton  of  the  existence  of 
sij<1  i><'liries.  or  either  of  them,  until  loijixafter 
till'  t^At-cutiou  by  the  defendants  of  the  policy 
of  September  97lb, 

Th«  differc-nf''  wnv  without  any  desitm.  Tlie 
otunael  who  drew  un  tiiswer  supposed  it  was 
Nifflciettt  to  deny  notice  until  looff  after  the 
fx^licy  on  vr}ii<  h  tlic  defendants  are  siiH  was 
♦^xecuted.  If  the  defeudants  executed  th«  po\- 
i<  y  of  September.  1838.  without  ever  having 
rfc*  iv«  d  atiy  notice  ot  any  policy  at  the  Amer 
K-aD  uHke.  and  in  entire  ignorance  of  the  fai  l 
"f  any  Huch  policy,  that  is  fatal  to  tliu  plaint i IT, 
isd  ilwa«  not  material  at  what  time  after  that 
the  defendants  came  to  the  knowledge  of  the 
farther  insurance.  It  is  not  pretendr.i  ih  d 
the  defendants  had  any  notice  or  informaiioii 
cf  the  policy  at  tlie  American  X^Hcb  after  they 
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subK:ribe<i  tlie  policy  of  September,  1888.  The 
plaintiff  must  have  but  a  slight  foundation  for 
hi<;  claim  of  uotit «',  when  he  attempts  to  draw 
ait  I  from  such  an  answer.  / 

Hut  throwing  the  un>iwer  aside,  let  us  com- 
aidur  the  proof  of  the  defendants. 

Warren  S.  Greene,  a  witness  on  the  part  of 
the  defeudant.s,  states:  "  That  he  had  beenscc- 
retary  to  the  Washington  Insurance  Company 
since  October.  1886:  and  that  no  letter  was  re- 
ceived from  .Samuel  G.  \Vheeler.  giving  notice 
of  the  insurance  at  the  American  olHce,  and 
that  from  the  coarse  of  buslnem  in  said  ofllce 
he  must  have  known  it,  had  any  such  letter 
bt&k  received:  that  he  could  find  no  letter  from 
Samud  O.  Wheeler  to  the  Wsshlngton  Insur* 

ance  office,  giving  notice  of  tin  in-iirance  at  the 
American  office,  and  that  there  in  no  rccofd  at 
the  Washington  office  of  further  insurance  at 
the  American  off!  r .  mid  that  there  was  no 
copy  of  a  letter  aciiuou iediriug  information  of 
the'])olicy  at  the  Anu-rican  ofnoe;  that  the  lu- 
varial  l'  f  nictice  of  the  oltice  was,  when  notice 
was  received  of  any  subsequent  insurance,  for 
the  directors  to  take  the  same  into  coDsidera- 
tion.  and  to  give  an  immediate  answer  to  the 
insured,  whether  or  uot  they  consented  to  the 
indorsement  of  such  subsequent  insurance  on 
the  policy.  That  it  was  also  the  invariable 
practice  of  the  office  carefully  to  preserve  all 
letters  by  them  received,  and  also  to  keep  cop- 
ies of  all  letters  by  them  written." 

Charles  H.  Imbney.  prcdeonsor  of  Mr. 
Oreene,  contlrnis  Ids  testimony  In  relatimi  to 
the  ui^es  of  the  office. 

If  Wheeler  had  sworn  positively  that  he  put 
a  L'  rti  r  ill  the  postofflce,  directed  to  the  Presi- 
dent of  thu  Washington  Insurance  Company, 
at  Providence,  containing  the  notice  of  the  in* 
surancc  at  the  American  office,  it  would  at 
niost  ]>ut  furnisli  a  presumption  that  the  letter 
was  received — a  presumption  Ibiblc  to  be  over- 
thrown by  prf>of  that  it  was  not  received.  We 
have,  on  this  point,  *ihc  positive  testi-  [*204 
mony  of  the  secretary  of  the  com|)any,  wiiose 
duty* it  was  to  take  all  leitei-s  from  the  officedi- 
rect<*d  to  the  company,  to  file  all  letters  received 
by  the  cornpatiy,  and  to  preserve  copies  of  all 
letters  written  by  the  company.  If  such  a  let- 
ter had  been  received,  he  must  have  known  it. 
He  says:  "Tliere  is  no  record,  nu  inorandum. 
or  notice  on  the  books,  records,  or  papers  cf 
that  office,  of  insnratice  on  the  Olencoe  Mill  by 
the  American  In>*urance  ('oini)any  " 

Uia  testimony  is  confirmed  by  the  fact  that 
the  directors  were  never  calledf  together,  nor 
any  cou^uliation  liad.  in  relation  to  any  .such 
letter.  It  is  confirmed  further  by  the  fact  that 
no  letter  was  ever-wrlttai  to  Mr.  Wheeler  In 
reply,  either  consenting  tO  the  further  Insur- 
ance, or  objecting  to  it. 

It  is,  too,  utterly  incredible  that  the  dirsctom 
of  this  company,  if  such  a  letter  had  ]>ovn  re- 
ceived, should  ut)t  have  taken  some  action  upon 
It.  They  had  Already  insured  the  property  to 
the  amotmt  of  >!ir),(M)(),  the  largest  amoimt 
taken  upon  uuy  one  mill,  and-lhey  had  insured 
it  to  within  three  fourths  of  the  value  put  up<m 
it  by  the  owner,  which,  it  is  well  known,  is 
always  a  li))cral  estimate,  and  one  they  did  not 
e.vcecd.  Three  fourths  is  the  lart^est  amount 
which  thu  company  insures  upon  manufactur- 
ing property,  or  deems adrntowble to  be  fannied 
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upon  It,  by  one  or  by  several  companies,  as  is 
fully  proved. 

The  usage  of  the  office,  like  that  of  every 
well  regulated  institution,  was.  and  is,  to  in- 
sure from  two  thirds  to  three  fourths  of  the 
value.  Now,  it  is  utterly  incredible  that  these 
directors  should  have  remained  satisfied  with  a 
further  insurance  on  this  property  to  the  amount 
of  $6,000,  both  policies  exceeding  the  value  of 
the  property  as  estimated  b^  the  owner  himself, 
and  making  an  amount  so  mconsistent  with  tlie 
policy  or  the  company.  And  the  court  will 
perceive,  that  when  Wheeler  applied  to  the 
American  oflice,  n  ferring  them  to  the  repre- 
sentation made  at  the  Wasliinglon  office  for  the 
description  and  value  of  the  property,  they  re- 
fused to  insure  at  all.  deeming,  as  they  say, 
the  amount  insured  by  the  Washington  office 
as  much  as  was  safe  to  underwrite  upon  the 
property. 

The  only  supposition  which  could  render  it 
at  all  credible  that  these  directors  would  have 
consentctl  to  the  further  insurance  is,  that  upon 
the  receipt  of  the  letter,  they  went  and  exam- 
ined the  representation  at  the  American  office, 
and  conferred  with  the  direclors  of  that  office, 
and  found  that  $10,000  additional  property 
were  represented  to  have  been  put  upon  the  es- 
tate. Had  this  been  the  case,  such  conference 
and  examination  could  have  been  proved  by  the 
directors  of  the  American  company.  But  the 
truth  is,  no  such  letter  was  ever  written;  if 
written,  there  is  no  proof  that  it  was  put  in  the 
postutfice;  and,  if  put  in  the  postoffice.  we 
prove  most  conclusively  that  it  was  never  re- 
ceived by  the  Washington  Insurance  Com- 
pany. 

205*]  *We  will  not.  in  this  stage  of  the 
cause,  stop  t(»  consider  the  legal  (piestton.  as  to 
the  effect  which  such  notice  would  have,  if 
actually  received,  upon  the  policy  of  Septem- 
ber, 1838.  But  we  will  respectfully  ask  the  at- 
tention of  the  court  to  the  precise  agreement  of 
the  parties,  which  is.  that  all  shall  Ik*  in  writ- 
ing. The  court  will  no  more  vary  the  contract 
on  the  equity  side  than  on  the  law  side,  nor 
pvv  it  an  interpretation  difTerent  from  the  plain 
import  of  the  words,  when  the  words  arc  free 
from  ambiguity  and  doubt.  That  would  be  to 
make  a  new  contract — a  power  which  a  court 
of  equity  never  assumes.  It  is  not  incum)>ent 
upon  the  defendants  to  show  why  this  part  of 
the  contnict  is  in  the  terms  which  are  used,  nor 
to  vindicate  its  propriety.  The  fact  that  it  is 
a  part  of  the  contract,  is  enough,  as  was  said 
by  this  honorable  court  in  the  judgment  at  law. 
Its  reuuirements  are  not  imnraclicable,  nor 
even  difficult  to  be  complied  with;  but  the 
verjr  precision  and  accuracy  of  the  terms  in 
which  the  clause  is  conceived  are  evidence  of 
the  value  set  upon  it  bf  Inuh  the  parties,  and 
80  U  the  express,  deliberate  agreement,  that 
e%'erything  shall  be  in  writing,  and  nothing  l»e 
trusted  to  parol.  This  court  is  not.  however, 
insensible  to  the  importance  of  the  clause,  nor 
of  the  offices  it  has  to  p<'rform.  which  were 
fully  recognized  in  the  opinion  at  law.  In  the 
first  place,  it  makes  the  law  in  case  of  several 
insurances,  between  the  insured  and  the  under- 
writer, and  lietween  the  several  underwriters, 
because  it  furnishes  the  evidence  upon  which 
the  law  arises.  This  evidence,  therefore,  must 
be  certain  and  permanent,  as  the  otiier  parts  of 
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the  policy,  and  not  left  to  depend  upon  uncer- 
tain recollection,  or  liable  to  be  affected  by  mo 
tives  of  interest  or  bias.  In  the  next  pUrr.  it 
is  indispensably  necessary  to  protect  affairsi 
fraud,  being  the  only  security  against  exct^ve 
insurance,  often  made  with  fraudulent  intro- 
tion.  and  always  a  temptation  to  fraud.  And 
finally,  without  going  into  all  the  numerr>u» 
considerations  connected  with  the  matter,  it  i» 
to  cut  off.  by  the  policy  itaelf,  such  question! 
as  it  is  attempted  here  to  raise,  the  tendency  r.( 
which  to  produce  confusion  and  embarra.<^ 
ment  is  so  manifest  in  the  present  caj«. 

If  the  evidence  were  even  more  satisfartoryj 
than  it  is — if  it  were  not  so  completely  contrvj 
dieted — still  what  does  it  tend  to  prove?  N«»l| 
a  compliance,  most  obviously.  It  proves, 
the  contrary,  a  non-compliance,  and  a^k*  of 
this  court  to  dispense  with  that  part  of  the  con- 
tract which  has  not  heen  complie<i  with,  up^ 
no  other  ground  than  that  it  has  not  been  coia- 
plied  with. 

The  next  piece  of  evidence  relied  upon  by, 
the  plaintiff  to  prove  notice  is  the  tes^timony  rtf 
Mr.  A.  O.  Peck,  in  connection  with  the  Irtter 
of  8.  G.  Wheeler  to  him.  of  December.  1*87 

This  testimony  applies  to  the  policy  of  Decem- 
ber, 1887.  The  argument  on  the  "part  of  tb« 
plaintiff  is.  that  Mr.  Peck  showed  this  lerr«r! 
to  Mr.  Jackson;  that,  consequently.  Mr.  Jark-j 
son  must  *have  known  there  was  a  pel-  [*206| 
icy  on  the  Qlencoe  Mill  at  the  AmericMi 
office. 

In  the  first  place.  Mr.  Peck  states  that  be  hm 
no  recollection  of  showing  this  letter  to  Mr. 
Jackson,  and  his  statement  that  be  did  «o 
is  founded  euliiely  ui>on  his  practice  to  4t 
in  like  ca'<es.  The  whole  strength  of  then 
dence,  then,  consists  in  the  preaumptioa 
rived  from  Mr.  Peck's  usual  habits  of  boM 
in  this  particular.  The  thing  which  he 
requested  to  do  was  no  part  ofhiaofllciml^ 
It  was  a  matter  of  favor  to  Wheeler,  to  bei 
in  a  manner  most  amvenicnt  to  hinidf. 
would  rest,  therefore,  entirely  in  hk  j 
caprice;  whether  he  would  make  a  ▼crbali 
municalion  to  Mr.  JackM>n.  or  whelhfl 
would  hand  him  the  letter.  OrdinariM 
would  find  it  more  convenient,  prrhl| 
hand  the  letter,  than  to  make  a  Tcrtal  m 
munication.  unless  that  oommunicatioal 
brief,  which  was  the  case  with  tbe  taatM 
he  communicated  here.  Bui  tbe  prMdM 
derived  from  the  usage  of  an  individual,  fl 
lation  to  matters  of  this  nort.  bas  none  ol 
strength  of  a  presumption  derived  fhiailil 
in  relation  to  offScial  acts,  such  aa  the 
record  of  chan/^es  of  owners  of  propel^ 
sured,  or  of  notices  of  other  insanwce,  of  | 
serving  files  of  all  letters  received,  aadcfl 
of  all  letters  written  by  the  inauraaoe  e 
pany,  and  of  replying  to  all  letter*  recti 
which  require  a  rt'ply.  i 

Now.  we  oppose  to  the  presumption  dm 
from  Mr.  PeckX  uaagea,  the  usage  of  Mr.  Ji 
son.  president  of  the  WashingUM  iMn 
Company,  to  act  ujxin  all  noUoeaof 
surance  upon  the  same  property :  if  tbe 
insurance  was  sutwquenl.  to  call  the  d 
together,  and  decide  whether  to  aMfBt 
sent,  and  to  give  pn)mpt  reply  to  tbe  in 

Mr.  Jackson  is  well  known  In  tbb 
nity  to  have  l)^>n  remarkable  for 
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t^ity,  and  fairness  in  the  dltcharge  of  the 

<iu!i««  of  his  office,  an  office  wbicli  he  held  for 
more  than  thirty  years.  No  one  knew  the  mer- 
its of  his  chanMter  more  thoroughly,  in  all ; 
■I'-se  partiruliir-.  then  the  learned  counsel  who 
iaa  made  the  opening  arguoieut  for  the  plaint- 
iff. But  in  thb  argument,  we  daim  for  Mr. 
Jacluoo  nothins:  more  than  the  presumption 
which  the  law  would  make  in  his  favor,  tiiat 
a.  that  the  duties  of  his  office  would  ha  fairly 
i^harijwl  unless  the  contrary  is  Hhown. 

We  oppose,  therefore,  the  presumption  de- 
rifid  from  the  usages  of  the  Washington  In- 
stmiDce  Company  and  their  officers  to  the  pre- 1 
sumption  derived  from  Mr.  Peck's  habits  of  | 
bu-iness;  and  we  sav  thai  the  latter  is  entirely 
cvefthrown  by  the  i^ormer.  Th»  fact  that  no 
cmmhation  was  had  among  the  diiecton,  te 
(flDclusive  to  show  that  they  could  not  have 
known  of  this  policy  at  the  American  office. 
Xr.  Peck  atates.  that  he  recollects  dlidnctly 
!  nt  be  had  nn  interview  with  Mr.  Jackson  upon 
207*]  the  subject,  but  the  *plaintifrs  counsel 
cautiously  abstained  fiom  asking  him  what  com- 
munication he  made  to  Mr.  .lacknon.  The 
natural  presumption  is.  that  he  told  Mr.  Jack- 
son what  3Ir.  Wheeler  requested  him  to  tell, 
which  was.  that  Wheeler  had  sold  his  interest 
to  Carpenter  ia  the  Gleucoe  Mill.  He  could 
lure  had  no  motive  to  go  beyond  ihis.  There 
H.  therefore,  no  proof  of  any  information 
pven  to  Mr.  JacKROn  of  the  policy  at  the 
AEJt-rican  oflicc,  either  by  tlie  exhibition  to 
km  of  Wheeler's  letter  to  Peck,  or  by  any 
TCffaal  oommiiBlcatlott  of  Pedc  himself.  The 
itasocaMc  i^ri  sump'irns  are  all  the  other  way. 

We  refer  id  ihih  coaneclioa  to  the  memo- 
itadtun  Indorsed  upon  the  record  of  the  policy 
at  the  Wrisiiington  offloe,  under  date  of  JDe- 
cember  lath.  Ib87: 

"  Samael  G.  Wheeler  Infonne  by  tetter  to 
thi<"i  co;ii{iar!  \ ,  dated  Patterson.  Det  (  niV(  r  13, 
Iti9i7,  tiiat  he  has  sold  his  half  of  the  Glencoe 
Min  to  JeremfaUl  Oarpenter.  It  ie.  in  conse- 
quence thereof,  apreed,  that  the  risk  assumed 
hy  this  policy  foir  accoiiiit  of  8.  G.  Wheeler 
eontinue  for  account  of  said  .Jeremiah  Car- 
penter. The  original  policy  not  being  at  hand, 
(iii^  indorsement  is  not  put  thereon. 

**  RicH.\RD  J.4CKSOK,  Pfeeldeiit 

"  WamitBK  S.  Obbbhk,  Secretary. " 

Thi.-i  memorandtim  shows  that  Mr.  Jackson 
acted  even  with  regard  to  the  notice  of  the 
^ai^  of  propeily  from  Wheeler  to  Car- 
peoltf,  not  from  any  information  derived  from 
Peek,  Imt  upon  the  letter  from  Wheeler  him- 
self. 

The  memorandum  also  goes  to  show  that 
Peck  could  not  have  shown  Mr.  Jackson  the 
fclier  of  Wheeler. 

The  letter  to  Peck  and  the  letter  to  the 
Washington  company  are  dated  on  the  same 
day,  DecemlK-r  13th,  and  on  the  14lh,  Mr. 
Peck  repli)^  bv  letter  to  Mr.  Carpenter,  stating, 
**Iha<re  notified  tlie  Providence  WMhington 
InsuraTK  (  ( \>mpan5-  that  Mr.  Wheeler  had 
disposed  of  hm  interest  to  you,  of  which  they 
bave  made  leoofd." 

Tlie  record  at  the  Washington  ofTlce  shows 
liutt  Mr.  Peck  must  have  been  mistaken.    lie  | 
mi^t  have  had  the  interview  with  Mr.  Jack- 1 

'  informing  himof-tiieealefnnii  Wheeler  tol 
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Carpenter,  and  Mr.  Jtckaon  might  have  lotd 

him  timt  lin  would  make  a  recordof  it.  hut  re- 
ceiviug  the  letter  from  Wheeler,  he  naturally 
referred  in  Irffl  memorandum  to  the  letter  of 
Wlieeler  to  the  Washington  company  as  the 
more  authentic  source  of  information.  The 
insured  are  required  by  the  terms  of  the  policy 
to  notify  the  company  of  all  sales  of  the  prop 
erty  insured,  and  the  assent  of  the  iusuranoe 
company  is  neoeaiary  in  ofder  to  cover  the 
property  for  the  new  owner.  This  is  a  pro- 
vision comparatively  unimportant.  The  in- 
surance company  do  not  rely  so  much  i]  i 
*their  knowledge  of  the  character  of  [*120S 
the  insured,  se  upon  his  interest.  They  leave 
a  material  proportion  of  the  property  at  his 
riak.  The  provision,  therefore,  with  regard  to 
prior  and  subsequent  insurance,  Ut  one  of  para- 
mount  imiK)rtance,  and  yet  the  court  will  per- 
ceive that  tlie  various  changes  and  sales  of  Uiis 
property  from  1835  to  1888  are  all  noted  upon 
thebookaof  the  W  i  l  ii  Lton  InHMrnuf  Com- 

Eany  with  great  e.\actnesjj  and  promptitude, 
ut  there  is  no  memorandum  or  indorsement 
anywhere  of  these  policies  at  tlie  Americsii 
office. 

Again,  notice  of  a  subsequent  inauninoe 
must  come  from  the  in«<tired.  or  from  an  agent 
authorized  to  give  this  uotice.  It  is  a  notice 
which  binds  the  insured  if  assented  to  by  the 
insurer;  and  entitles  the  insurer,  in  case  of  loss, 
to  contribution  from  tlie  subsequent  under* 
writers,  each  in  proportion  to  the  amount  of 
their  subscription.- 

The  language  of  the  clatiae  is,  *'  shall  with 
all  rc;i«^oiiribIe  diligence  give  notice  thereof  to 
tlie  corporation,  and  have  the  same  indorsed 
on  the  instniment.  or  othofrise  aelcnowledged 
by  tliem  in  writing. " 

The  company  would  not  be  authorized  to 
make  an  indorsement  upon  rumor,  incidental 
information,  or  upon  any  information  not 
communicated  by  the  insured  hims»elf,  or  by 
his  authorized  agent,  nor  beyond  what  he  di- 
rects to  be  notifled.  Now,  Mr.  Peck  was 
Wheeler's  agent,  not  to  notify  to  the  Washing- 
ton office  the  {lolicy  of  the  American  ofllce,  but 
to  notify  to  them  the  sale  from  Wheeler  to 
Carpenter;  beyond  that  he  had  no  auUiority. 
}!•  ( !  nld  give  no  notice  which  would  bind  the 
insured,  and  could  jdve  no  notice  that  would 
bind  the  insurer.  What  authority  had  he  to 
call  u]i  ni  the  Wa-shington  Insurance  Company 
to  indorse  a  notice  of  the  American  policy  on 
the  policy  at  the  Washington  office,  or  oUier> 
wise  acknowledge  the  same  in  writing? 

But  let  us  look  at  the  letter  itin^lf.  It  states 
that  the  policy  at  the  American  office  had  ex- 
pired, which  was  the  fact.  It  is  true,  he 
applies  on  behalf  of  the  new  owners  for  a  re- 
newal of  this  policy,  but  the  letter  does  not 
state  it  was  renewed,  nor  is  there  any  evidence' 
in  the  cause  that  {nformation  of  its  renewal 
was  ever  communicated  to  Mr.  Jackson,  or  to 
any  officer  or  member  of  the  Washington 
ofRce,  by  Mr.  Pedc.  or  in  any  other  way.  Tlie 
whole  extent,  then,  of  the  information  con- 
tained in  the  letter  is,  that  there  bad  been  a 
policy  at  the  American  office  which  bad  ex- 
pired, and  that  the  new  owners  of  the  properly 
iiad  applied  for  a  renewal.  It  may  reasona- 
bly be  inferred  from  the  letter,  that  the  policy 
at  the.Am«rifan  offlpa.waajpn.  %  distinct  Inter- 
sil 
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est;  at  least  it  leaves  the  matter  in  doubt.  The 
letter  states,  that  the  expiretl  policy  had  been 
assigned  to  Epinelu^  Reed,  and  requests  the 
company  to  make  the  new  policy  pwyable  to 
the  same  individual.  Another  important  fact 
in  relation  to  this  matter  is  this:  The  letter 
209*J  "from  Wheeler  to  Mr.  Jackson,  ^^iving 
notice  that  Wheeler  had  sold  his  interest  to 
Carpenter,  is  dated  on  the  same  day  with  the 
letter  to  Peck.  Mr.  Jackson  michl  well  sup- 
pose, that  if  there  was  any  .insurance  on  this 

f)ropertv  at  the  American  otTice,  which  was  to 
te  notified  to  the  Washington  office,  that 
Wiieeler  would  have  stated  it  in  his  letter  to  him. 

Ajrain.  the  bill  charges  that  the  notice  given 
to  the  Washington  Insurance  Company  was 
given  *'  for  the  purj)08e  of  having  the  same  in- 
dorsed on  the  |>olicy  at  the  ortice  of  the  said 
Washington  Insurance  Company,  or  otherwise 
acknowledged  by  them  in  writing." 

Was  Mr.  Peck's  communication  to  Mr.  Jack- 
son, whatever  it  may  have  been,  made  for  the 
purpose  of  having  it  indorsed  on  the  jxilicy, 
or  acknowledgetl  in  writing?  If  Mr.  Jackson 
read  this  letter,  that  part  of  it  which  relates  to 
llie  pf)licy  at  the  American  office  was  not  in- 
tended by  Wlieeler  for  him,  or  to  be  read  by 
him;  that  part  of  the  letter  was  intended  for 
the  American  company,  and  the  American 
company  only.  If  Mr.*  Peck,  therefore,  ver- 
bally or  otherwise,  mjide  Mr.  Jackson  ac- 
quainted with  that  part  of  the  letter  which 
related  to  the  {wlicy  at  the  American  office,  he 
did  that  which  he  not  only  had  no  authority 
from  Wheeler  to  do,  but  what  Wheeler  never 
intended  he  should  do.  If  Mr.  Peck  was  a 
roan  of  business,  the  presumption  is  directly 
the  reverse  of  what  is  claimed,  namely,  that  he 
conformed  to  his  instructions,  and  did  not 
transcend  them. 

The  o|M'ning  counsel  for  the  plaintiff  supjx^sfs 
the  real  truth  of  the  ca.se  to  Ix*.  that  it  was 
wholly  and  entirely  owing  to  the  neglect  of 
Mr.  Jackson  thtit  the  entry  was  not  made  upon 
the  lK>oks  «)f  the  company,  and  attributes  his 
neglect  in  this  particular  tci  his  advanced  age. 
He  was  not  much  older  than  the  learned  coun- 
sel him.self,  and  us  rnnip<'lent  lf»  do  busini'ss  as 
he  ever  was  in  his  life.  lie  was  careful  at  this 
ver)'  time  to  niake  the  proper  indorsement  of 
the  sale  from  Wheeler  to  Carpeiiler.  a  matter 
of  no  iinptirtance  comparcnl  with  the  notice  of  a 
8ul)sequent  insurance.  Had  Mr.  Jiickson  been 
livimr  in  8epteml)er.  IHJW.  when  the  [X)licy  sued 
-on  was  executed,  tlie  learne<l  counsel  tiunks 
i»ome  entry  would  have  been  made.  Such  a 
presumption  is  entirely  gratuitous.  The  time 
to  make  the  entry  wa-s  when  the  notice  wjis  re- 
ceived. This  is  proved  to  have  l)een  the  in- 
variable practice  of  the  office,  and  no  man  was 
more  strict  in  the  observance  of  its  usages  than 
the  late  Mr.  Jacks<in.  Besides,  what  entry 
could  Mr.  Jackson  make?  lie  could  only  copy 
the  letter,  antl  that  merely  contains  a  proposal 
for  further  insurance  for  the  new  owners  at 
the  American  office.  The  notice  could  not  be 
given  till  the  insurance  was  made,  nor  could  it 
\tc  taken  till  then,  nor  indorsed  on  the  policy. 
Mr.  JackM)n  would  naturally  siiy,  if  this  proposi- 
tion Ik*  acci'ded  to.  the  owners  will  of  course 
give  us  notice,  and  as  no  further  information 
12  10*J  was  "given,  Mr.  Jackson,  had  he  l>een 
living  when  the  policy  of  September,  1838,  was 
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subscribed,  would  have  concluded  that  the  pm- 
posal  for  further  insurance  at  the  Amfrirto 
office  had  not  been  a»«sented  to.  At  ail  f-rent*. 
he  had  no  right  to  make  the  indon<emtat  till 
such  notice  was  given. 

The  counsel  suggests,  that  when  Mr.  Jtck 
son  received  notice,  he  probably  deferred  mt 
action  upon  it  until  more  information  was  n- 
ceiveil.  This  concedes  the  whole  ca?*.  Nirriy 
notice  was  not  to  be  of  a  charac-ter  which  would 
leave  the  insurance  com^xuiy  ignorant  or  in 
(ioubt.  It  was  to  Ik*  explicit  and  certain.  If 
this  letter  had  been  read  to  Mr.  Jackson  by 
Mr.  Peck,  he  certainly  coidd  not  have  acted 
upon  it.  for  the  reasons  which  have  been  almdr 
stated.  He  must,  as  a  prudent  man.  have  waitfil 
for  further  information.  It  was  not  hi":  ftaU 
that  the  information  was  not  more  peiifci 
The  further  information  never  came.  Tbrrr 
is  not  a  little  of  proof  that  any  information 
ever  communicated  of  insurance  at  the  Amor 
ican  office,  subsequent  to  the  time  referrwl  lo 
in  Mr.  f'eck's  testimony. 

The  learned  counsel  suggests  that  Mr.  Grwie. 
the  secretary  of  the  Wa-shington  Insurance  Com 
pany,  mu.st  have  been  pnx'nt  at  the  inierriMr 
between  Mr.  Jackson  and  Mr.  Peck,  and  muvt 
have  heard  what  was  said  by  Mr.  Peck.  Sup- 
pose he  had  l)een.  he  could  not  have  beard  aov- 
thing  more  than  Mr.  Jackson,  and  there  it  ik> 
I  reason  to  suppose  that  Peck  told  Mr.  Jackvo 
I  anything  more  than  Wheeler  requested  him  to 
tell.    The  learned  counsel  complains  becafkw 
I  the  defendants  do  not  ask  Gre<*ne  in  relation 
this  matter.    If  he  supposed  Greene  knew  inr- 
I  thing,  or  heard  anything,  of  this  conTenatkNi. 
^  it  was  his  place  to  have  inquired  in  relation  to 
'i  it.    The  burden  of  prtxif  is  on  the  plaintiff  to 
torove  nbtice  to  us.  beins:  affirmative  proof;  net 
l^n  us  to  disprove  it.    Tlie  plaintiff  had  as  cf>- 
jxirlunity  to  prove  the  verlnil  cummunicauoo 
of  Peck  to  Mr.  Jackson,  by  Peck  himaelf.  who 
was  the  most  proper  witness  for  that  porpnv; 
and  yet  he  has  cautiously  abstained  from  Mak- 
ing any  inqtiiry  of  .Mr.  f^eck  in  relatioa  toiki» 
matter,  but  complains  that  we  did  iiot( 
Mr.  Greene,  to  ascertain  if  be 
and  if  he  were,  what  was  said. 

Apiin.  the  learned  counsel  complain* 
wc  did  not  ask  Mr.  Greene  when  be  ftnit 
pected  the  existence  of  the  polkiea  at  the . 
ican  office.  We  had  no  riglit  to  ask  Mr.  Qmm 
such  a  question.  The  plaintiff  might  baveMkrd 
it.  This  resort,  indeetl.  establiabea.  Ikat  tke 
ingenuity  of  the  letirned  counsel,  great  m  It 
certainly  is,  was  tasked  far  beyond  any  dmb'» 
strength,  being  required  to  make  a 
none  really  existed,  bv  sagf^ting 
where  there  was  neither  fact  nor  probabfll^. 
All  the  circumstances  thai  erer  took  {rfaoelB 
relation  to  this  matter  are  in  proof. 

The  Amerioin  In.suranoe  Oocnpany.  lo  tke 
application  of  •Wheeler,  were  r.  < 
to  the  representation  at  the  ^'^  '  O0cr 

for  a  description  and  estimate  cf  'periT 
The  plaintiff  has  not  called  Mt.  luornfOBia 
prove  what  he  .said  at  the  Waakiagloa 
when  he  called  Xher*"  to  i»xwmlwe  Um^ 
talion.    The  pr<»l>able  pre«um|Aioo  wmildtK. 
that  if  he  calle<I  there  for  that  npitainlMina 
that  he  did  so  with  a  view  to  act  apoo  aMP^ 
sit  ion  to  underwrite  ui>on  the  prufwitj.  Bit 
the  Washington  Insurance  CooipMiy  woaM 
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take  no  notice  of  such  a  fact,  and  it  would  make 
DO  impression  upon  tlie  mind  of  the  oHiccrs, 
becau^  if  the  American  company  should 
tinallv  agree  to  undenfrrite,  the  asaured  were 
bi>uu^  to  give  them  notice  as  soon  as  the  policy 
was  executed.  U.  therefore.  Mr.  Thomtoo. 
when  he  went  to  the  Washington  cifBoe  to  ex* 
rtminc  that  repreficniation.  had  stated  to  Mr. 
Jackson  that  Wheeler  had  applied  for  further 
faiMimnoe.  and  that  be  bad  enmined  the  rep- 
rHv*'iitati<>n  with  a  view  to  d<tcide  tipon  the  ap- 
piicatioo,  Mr.  Jackson  would  have  thought 
nottiin^  of  it,  beoame  if  the  negotiation  should 
rinally  terminate  In  further  insurance,  he  knew 
Wheeler  was  hound  to  give  him  notice.  It 
will  hardly  be  contended,  at  all  event8,  that  this 
wa.*  colic*'  of  the  policy  nt  tlic  American  office, 
or  that  the  Washington  otlice  would  be  at  lib- 
orty  to  act  upon  it.  Besidea,  Mr.  Jackaon,  aa 
nn  expierienced  underwriter — and  no  man  was 
more  so — must  have  fell  nuru  that  the  Ameri- 
can company  would  not  have  made  any  further 
insurance  u{M>n  this  property,  the  Wa-shington 
company  liaving  already  insured  the  property 
for  more  than  three  fourths  of  its  value. 

In  point  of  fact,  therefore,  if  Thornton  had 
-peciflcally  statetl  to  Mr.  Jackson  the  purpose 
for  wliich  he  callerl  to  e.VHiniui-  the  repn'senlii- 
tion  at  the  Washington  office,  it  would  give 
Mr.  Jackson  no  reaaon  to  believe  that  the 
Amcri«in  company  would  ni.ike  .<iny  further 
initurance  upon  the  properly,  and  in  fact  they 
did  refuse  to  make  any  f tmher  inauranoe  upon 
I  hat  representation.  Besides,  it  would  not  be 
notice,  being  to  a  different  intent  and  for  a 
different  purpose,  that  la,  to  obtain  infonnation 
and  nothing  more. 

The  learned  counsel,  while  be  complains  that 
we  bare  not  inquired  of  Mr.  Greene  if  he  recol- 
lecla  that  Mr.  Thornton  cnmn  to  the  office  and 
borrowed  the  representation,  and  what  was  said 
by  him.  was  careful  not  to  call  Mr.  Thornton 
himself. 

Ouc  would  suppo.'^'  Mr.  Thornton  wuk  the 
Wst  witness  to  teU  what  he  said,  as  Peck  is  to 
tell  what  he  said,  and  ^et  no  inquiry  is  made 
of  Peck,  and  Thornton  is  not  called.  The  fact 
that  the  secretary  of  one  insurance  company 
l>irrowe<l  of  another  a  representation  would 
make  no  impression  upon  the  mind  of  the  sec- 
retary or  president  of  the  other,  even  if  the 
motive  was  staled,  because  they  rely  upon  no- 
tice being  given  them  if  the  policy  should  be 
execute*!,  and  have  no  right  to  act  upon  any- 
tluDg  less.  Mr.  Greene  has  been  under  exami- 
afllloii  as  a  wItnesB.  and  if  the  plaintiff  thought 
^jlJtS*]  •he  knew  or  suspectctl  anytliing  with 
HpliPHrd  to  the  policy  at  the  American  utlice,  it 
Saw  in  his  power  to  have  inquired  of  him.  We 
have  asked  him  all  the  fjuestions  we  had  any 
it  to  ask  him.  His  chanicter  is  such,  as  the 
'a  oouMel  well  knows,  that  he  would 
have  answered  every  question  with  the  most 
entire  truth  and  candor. 

TlM  tmlh  is,  that  he.  as  well  as  all  the  other 
ofBceni  at  the  AV'ashington  office,  were  taken 
ealirely  by  surprise,  when,  after  the  loss  of  the 
Glencoe  Slill.  tli^y  found  the  policy  at  the 
American  office. 

We  have  now  reviewed  all  the  evidence  which 
btss  been  offered  on  the  part  of  the  plaintiff  to 
prove  notice  of  the  policies  at  the  American 
"      We  thfaik,  from  this  revtew  of  the  0T^ 


dence,  that  it  is  quite  apparent  not  only  that 
the  plaintiff  has  failed  to  prove  notice  of  the 

Solicies  at  the  American  office,  but  that  the 
efendants  have  disproved  it  The  failure 
to  make  out  v.  lnii  seems  to  be  proposed  is  just 
as  signal  as  the  iusuthciency  of  the  purpose  it- 
self. The  whole  object  teems  to  be  to  establish 
that  Mr.  Jackson  was  to  jx-rform  the  complain- 
ant's duty  as  well  as  his  own.  to  speak  for  the 
complainant  where  he  was  silent,  to  understand 
for  him  without  being  told  how  he  wisheti  to 
be  understood,  and  to  act  for  him  without  in- 
struction or  authority,  because,  in  the  event,  it 
appears  to  have  been  for  the  interest  of  the 
complaiunnt  that  he  (Mr.  Jacksou)  should  have 
spoken,  understood,  and  acted. 

^fr.  W'Mid.  im  the  appellant,  in  reply  and 
conclusion : 

I  propose,  in  this  reply,  not  to  repeat  the  ar- 
guments advanced  in  o|>ening  the  case. 

1  shall  atiempi  to  establish  the  following 
propositions: 

1st.  That  the  Washington  company,  who  are 
the  first  insurers,  had  notice  of  the  second  in- 
surance in  the  American  office. 

2d.  That  this  notice,  under  the  circum- 
stances of  this  case,  is  sufHcient  to  bind  them  in 
equity  to  pay  for  the  l(>s«  uiuler  their  policy 

There  are  a  few  miscellaneous  topics  dis- 
cussed in  thecloseof  the  respondenlfsargument, 
which  I  will  first  dispose  of. 

It  is  said  that  the  complainant  had  his  elec- 
tion of  two  remedies— one  at  law,  the  other  in 
equity;  and  that  having  first  selected  the  com- 
mon law  remedy,  ho  is  precluded  from  going 
into  equity  for  relief. 

This  would  be  true  in  a  case  where  the 
two  tribunals  have  concurrent  jurisdiction. 


But  it  doea  not  appiv  to  a  case  like  the  present, 

where  the  common  law  court  has  no  relief  to 
give,  and  the  party  in  going  there  mistook  Ida 
remedy. 

Where  a  party  mistakes  his  remedy  at  law, 
and  fails  on  that  ground,  he  may  still,  at 
law,  rsaort  to  the  appropriate  remedy  and  ie> 
cover. 

•It  was  proper  in  this  case  to  try  the  [*2 1 3 
remedy  at  law  first.  Because,  although  the 
relief  sought  is  strictly  equitable,  yet  of  late 
years  common  law  courts  have  extended  their 
remedies  in  many  cases  so  as  to  embrace  whiM 
is  strictly  equitable  relief. 

This  court,  however,  has  shown  a  disposition 
to  keep  the  remedies  in  tlie  rc'ipecti ve  courts 
distinct,  and  we  therefore  abandon  our  former 
ground,  and  resort  to  the  equity  side  of  the 
court.  The  learned  justice  intimatcHl.  in  no 
equivocal  language,  that  we  had,  in  the  first 
instance,  mistaken  the  proper  forum. 

It  is.sjud  we  can  get  no  relief  in  erpiity  difTor- 
ent  from  law.  on  a  bill  for  specitic  performance. 
That  will  de|)end  on  circumstances  rad  the 
character  of  ttie  relief  soucht.  We  do  not  ask 
the  court  to  put  upon  the  contract  an  interpre- 
tation different  from  the  common  law  court. 
But  we  seek  relief,  under  the  equitable  circum- 
stances of  this  case,  against  certain  require- 
ments, which  the  rigid  rules  of  the  common 
law  will  not  dispense  with,  but  which  In  equity 
will  be  dispensed  with,  when,  by  an  adher- 
ence to  them,  they  will  become  an  engine  of 
fraud. 

If  we  hate  made  outauch  a  case,  equity  will 
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Te11«ve  na.  The  court  of  eouitr  doet  not  !&• 

terprt't  the  contract  (liffercnliy  from  the  court 
of  law,  but  relieves  against  some  o(  the  re- 
qulremeiita  of  the  contrael,  and  even  of  the 
law  iKurlng  upon  the  contract,  where  the  par 
tics  have  acted  in  a  w^  which  in  equity 
amount!  to  a  diapenaation  with  thoae  nquira* 
mentfi. 

My  first  proposition  in,  that  the  Waahington 
company  had  notice  of  Uita  aooond  inaunmoa  at 

the  American  office. 

This  matter  i&  dii»cu&iicd  in  the  openlnir argu- 
ment, from  page  193  to  page  198.  Samuel  O. 
Wheeler  proves  that  he  s^rnt  the  notice  to  Jack- 
son, the  president,  by  letter,  in  December. 
1886.  That  he  sent  such  a  letter,  he  is  certain 
and  positive;  the  impression  upon  his  memory 
is.  that  he  personally  put  the  letter  in  the  post- 
office.  Such  an  mipres-sion  is  satisfactory  un- 
less overcome.  This  evidence  is  corroborated 
by  other  facts  and  circumstanoei.  His  letter 
of  the  \'Mh  of  December.  1837.  to  the  Arneri- 
can  ofiice,  accompanied  with  the  evidence  of 
Peck,  is  strongly  oorrohoratlve  of  the  above 
tcstiiiiouy.  A  letter  Informinc:  them  of  a 
clianffe  of  ownerabtp»  with  a  request  that  he, 
Mr.  nek,  would  conamunicBte  it  to  the  Wa^> 
ington  office,  accompanied  with  Peek's  evi- 
dence that  he  is  satisfied  he  communicated  this 
matter  to  Mr.  Jaduoo,  the  president,  by  ahow- 
in;:  him  tho  letter,  because  it  was  his  custom  to 
cunununieatc  8uch  information  in  that  way.  is 
strong  evidence  to  aallafy  the  miad  that  Jack- 
son hnd  .such  notice. 

Would  Mr.  Jackson  receive  such  informa- 
tion from  another  office  in  his  Immediate 
neighlwrhood,  and  send  the  representation  of 
the  property  to  the  American  otUce  in  Novem- 
ber. 1886,  without  getting  from  such  circum- 
stances notice  that  there  was  another  insurance 
in  that  ofllce?  If  he  could,  it  is  impossible  lo 
214*]  consider  *him  tlie  shrewd  husine.sK  man 
that  they  represent  him  to  be.  This  evidence, 
standing  imimpeached,  is  amply  sufficient  to 
satisfy  a  jury.ora  court  acting  in  tlie  j  ln  »  of  a 
jiuy.  that  notice  of  this  second  iusuraocu  in  the 
Americnn  office  waa  brought  home  to  the 

Jt'sp*' indt  TitH. 

it  remains  to  cunKider  the  views  taken  of  this 
subject  on  the  other  side. 

It  i-  said  the  anN\YtT  of  Uie  defend;f  i*>  i  t;vi- 
dence  in  their  favur.  that  Uiey  uevur  liau  >uch 
notice. 

An  ritT^wer  by  a  party  who  slates  u  fact  of 
his  own  knowledge  which  is  responsive  to  tlie 
bill,  and  free  from  all  suspicion,  in  evidence; 
hut  not  such  an  answer  as  this,  tiie  answer  in 
too  good  lo  have  any  coutideuce  rt-m>»ed  in  it. 
It  States,  poaittveJy.  that  the  defendants  liad  no 
auch  notice. 

On  such  a  point  they  could  only  swear  hon 
eatljr  to  their  belief.  Notice,  in  sueli  caseii,  is 
tisually  given  to  tlie  oilicers  of  the  company, 
who  have  the  active  manRgrempnt 'of  the  con- 
cern. Greene  or  Jacksou  would  have  been 
the  persons  to  receive  it,  and  it  would  liave 
been  tlieirduty,  when  received,  to  have  It  Hied 
or  entered  on  tiie  minule^*.  It  would  only 
come  before  tlie  board  thit>ugh  their  inatrih 
mentality.  Kotloe  to  thoee  ofBoert  would 
in  law  he  notice  to  the  company.  Ilow  could 
this  corporation  say  that  Jackson  had  noi  te- 
ceived  audi  ooticet  How  could  Doir,  die 


new  preaideot,  who  cune  In  alterwafdi.  wti 

who  Wfis  li  pc-rfrrT  f^Tranc'r-r  to  all  tbi'So  tniMac- 
tiona^  swear  positively  that  Jackson,  in  his  life- 
time,  bad  not  received  thhi  noliee.  &pwlie« 
has  shown  that  answer?*  jrnr  rally,  in  litimtt'd 
cases,  but  more  especially  such  an  answer, 
should  be  viewed  with  gteat  jealoQSV'.  Tbeie- 
mark  in  page  303  of  therespondent>''srrumiiit 
may  furnish  a  clue  to  tlii^  ao&wer.  It  b  uid 
they  never  had  notice,  in  the  sense  of  this  poi- 
lev.  that  is.  notice  to  lx>  indorstni  or  kn.-w! 
edged.  If  that  is  the  cover  under  which  this 
positive  denial  of  notice  in  tlie  answer  iota.  It 
musr  j)as,s  for  as  much  m  it  h  worth 

But  the  respondents  have  put  iu  .i  -uppk»- 
mental  answer,  in  which  they  qualify,  to  k  <^r- 
tain  extent,  the  positive  denial  in  the  firat  an- 
swer, by  stating  that  they  had  not  such  noticf 
until  long  after  the  e\  i  u  ion  by  thevie  defend 
ante  of  tlie  policy  of  the;^7th  of  September.  \SS6. 
This  dearly  implies  that  they  did  get  such  no- 
tice, though  obtained  lonp  after  that  tini^^i 
notice  to  be  indorsed  or  aduaowledged.  ThcT 
surely  did  not  mean  to  say  that  they  got  nrfc 
noii(  (  after  the  fire.    When  did  thc%  c»  t  i" 
What  do  tbey  mean  by  lonx  after?*  It  may 
mean  one  month  or  two  montSa.     Tbcte  ii  s 
point  of  time  at  which  it  i^  .<^omewhal  imporuot 
to  know  whether  tltey  had  that  notice,  namdj. 
in  December,  IXiH,  when  the  American  ptrfirf 
'  wan  rrnrwrd.    it  wa.s  their  duty  to  tell  a* 
j  nlaiuly  when  they  got  Uiat  notice.    The  man 
I  ifeat  mference  is.  that  they  trot  llie  notice  be- 
;  fore  or  at  the  time  of  tlif  renewal  of  ttw 
*policy  at  the  American  oiiice.  other-  [*2i5 
wise  the^-  would  have  said  they  had  it  acA 
then.    1  luH  is  a  circumstance  of  some  im- 
portance  in  tlie  view  hereafter  to  be  prc?>t:iiii-*i 
It  is  said  that  Wlveeler  has  only  a  loose  in 

Jression  on  his  mind  that  he  sent  the  letter  t<« 
ackson.  He  does  not  give  any  such  epitJieL 
It  is  the  impression  on  his  memorr,  tbst  br 
himself  put  the  letter  in  the  postoi^ce.  The 
guarded  caution  with  which  he  speaks  cntiiln 
him  to  the  more  credit.  The  reason 
Wheeler  did  not  jmsserre  a  copy  ci  the  leti^ 
la  auffldently  accounted  for. 

It  isask  if  vhy  Wheeler  diil  not  write  s^o 
lo  Jackson,  when  he  reo«iveii  no  reply  lo  hii 
letter,  and  why  he  did  BOl  speak  aboot  h  U 
Jack.son  ihr  tm  vT  i:tTi.-  he  saw  him.  In  f";"-. 
1  mit;ht  ai>k,  W  by  do  ntai^nte  and  otlwta, 
when  dealfaifr  with  ihHiiv|pom  they  npam 
contidence.  omit  to  have  contracts  iconcsdti 
writing,  when  require  by  the  BtaMe  af 
frauds?  And  when  tk^p^Siouoe  them  to«i^ 
ing.  why  do  i'  l-v  IrT'rr^  rjabmrir;:]' "rTr*^ 
hciuls,  imteud  ui  icnitdiTag  luUi  giiiM^ 
mentat  We  all  know,  in  practice,  bow 
thln^rs  are  done.  And  perhaps 
ing  with  infiurance  companies  oiu 
in  imy  other  cases  inattentive  to 
and  parttculantABStt  ij 

To  rebnt  Uieevktence  of  Wbetlis; 
lianoc  is  placed  on  the  lestinri  >riy  <>f  <; 
that  no  naoh  letter  can  be  found  in  fte 
ington  elllf!e,  no  memorandum  of  ft; 
minute- ..!  I  Is.wju  t c.  iiihi  iiof-niry  i»f  it*  La^ 
in^  b€^n  lui^  beiore  the  j;i^;)|y;i|^||||  ^^^j  itivu 
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ThCTi'  <.||;  he  Il.»dinj|»t    (llHl  ''i  V' |  H  r  ItT  ETKmr; 

to  give  t^t:  tiULii3^    Uim  ^i^imjfiji  ptiit^*^"*' 
guilty  of  the  absurdity  of  ImitW  Wi  n»^'' 
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aoces  iu  two  ofti(»6  in  the  immediate  neigbbor- 
liood  of  eadh  other,  uid  of  ■Itemptins:  to  con- 

eral  a  second  insurancp.  A  !ns5(  and  claim  for 
compcasation  would  iacvilably  lead  to  detec 
tloB.  It  WW  Uie  interest  of  Wheeler  to  give  the 
notice.  It  was  the  duty  of  Jackson,  the  presi- 
dent, when  the  notice  was  received,  to  fay  It 
before  the  board  and  have  it  entered  in  tbt-  of 
fioa  Both  Jaduon  and  Wheeler  are  repre- 
sented in  the  respondents*  ailment  to  be 
ptincuial  Imsiness  men.  The  inference  from 
the  interest  of  Wh^er  is,  that  he  sent  the  no- 
tice. The  inference  from  the  duty  of  Jackson 
that  it  -was  not  aenl.  The  one  is  a  fair  set 
ofl  against  the  oUjer.  Then  we  have  the  pcfeii- 
tiveevldenoe  of  Wheeler  and  of  Peck,  which 
ire  not  overcome.  The  omission  to  examine 
Grwne  as  to  his  personal  knowledge  on  the  sub- 
ja  t  raises  a  strong  stjKpicion  that  this  letter  was 
received,  but  omitted  to  be  placed  on  the  files, 
and  that  notice  was  received  through  Peck.  It 
is  said,  on  the  other  .side,  that  we  ouirht  to  have 
examined  him  on  this  point.  We  rely  on  our 
own  evidence:  they  call  thiswttnem  to  rebnt 
it.  They  go  half  May  in  the  in'iinry.  and  t(!ll 
tn  that  we  ought  to  have  pursued  that  inquirv 
for  them— that  we  dKiold  nave  examined  their 
own  witness,  called  to  rebut  our  evidence,  on 
^16*Jihe*point8oo  wliich  it  wa&aUimporiant 
he  sboQid  have  been  examined  in  order  to  ren- 
li-r  strch  reliuttal  nf  finv  nv;-''  rit  n'l  This 
would  cerininly  be  u  uuvei  Uiotle  ol  proceed- 
isg. 

I  shall  now  proceed  to  the  second  proposi- 
tion. This  notice  ought  to  biud  the  Washing- 
ton company  in  equity. 

[Tiiis  part  of  ilie  argument  ia  omitted.] 

Jfr.  Justicf  WooDBUBT  doHveied  the  opinion 
of  the  court: 

This  was  a  bill  in  equity  on  a  policy  of  in- 
surance made  bv  th  f  adants.  The  original 
policy,  executea  September  d7th.  1885,  for  one 
3'ear.  and  annually  renewed  till  September, 
I'^jS.  contained  the  following  clatices:  "And 
provicled  further,  that  in  case  the  insured  shall 
have  already  any  other  inf;u ranee  against  loss 
fire  on  the  property  herebv  insured,  not 
nolitied  to  this  corporation,  and  meuliuucd  iu 
or  indorsed  upon  this  policy,  then  this  insur- 
ance shall  be  void  and  of  no  effect.  And  if  tlie 
»&idmsu  red,  or  their  assigns,  shall  hereafter  make 
any  other  insurance  on  tiic  same  property,  and 
1^11  not,  with  all  reasonable  diligence,  give 
notice  thereof  to  this  corporation,  and  have  the 
<^^nie  indorsed  on  this  instnmient,  or  otherwise 
«ckaowl<xiged  by  them  in  writinc,  this  policy 
shall  cease  and  be  of  no  further  effeet.*'  A  Ices 
having  occurred  on  the  Oih  of  April,  1839,  an 
action  at  law  wm  instituted  to  recover  the 
amotuiioif  the  defendants,  on  which  tlnal  judg- 
ment was  rendered  in  their  favor  in  this  court, 
Ht  the  January  Term.  1841.  (See  Varpetiter  v. 
ProniJ<  nr<:  Wathington  Jm.  0».,  16  Peters, 
495.)  This  was  chiefly  on  the  ground  that  an- 
other policy  had  been  allected  on  the  same  policy 
at  another  insurance  office,  in  December,  1836. 
and  renewed  yearly  till  December,  I8d8,  but 
which  had  not  been  "  mentioned  in  or  indorsed 
on  this  policy,"  "or  otlie;  ^^  i  ■  acknowledged 
by  tiiem  (tlie  Hefendauts)  in  writing." 

For  variona  other  paiuculam  connected  with 
the  case,  reference  can  be  bad  to  the  above caae* 
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and  the  iitutcment  which  prece<les  this  opinion. 
Under  these  circumstances,  the  comi)]ainant 
next  resorted  to  the  l»ill  now  in  cotisideralion, 
and  alleged,  that  "  iu  the  month  of  December, 
A.  D.  1836,  and  in  the  month  of  December, 
A.  D.  1787,  and  at  divers  other  times,  the  said 
Providence  Washington  Insurance  Company 
had  notice  from  the  said  II.  M.  Wheeier  k  ("o. 
of  the  said  insurance  at  the  office  of  said  Amer- 
ican Insurance  Company,  in  Providenoe,  and 
said  notices,  so  iriven,  were  given  for  tlie  pur- 
pose of  having  the  same  indorsed  on  the  policy 
at  the  office  of  Mid  Providence  Washington  In- 
surance Compnny.  or  otherwise  acknowledged 
by  them  in  writing  And  your  orator  supposed 
that  the  said  rnnidencc  Washington  Insur- 
ance Company  had  pt-rformed  their  part  of  faid 
contract  in  this  beliall  as  iu  equity  and  good 
conscience  thev  were  bound  to  do. 

He  then  added:  '  Wherefore,  inasmuch  as 
your  orator  is  *remcdile8s  at  and  by  the  ["2 1 7 
strict  rules  of  the  common  law,  he  prays  your 
honors  to  issue  a  decree  oompelUog  said  Provi- 
dence Waehington  Insurance  Company  to  in- 
dorse said  notice  on  said  policy,  or  otherwise 
ackuow ledge  the  same  in  writing,  according  to 
the  terms  of  their  policy,  as  they  long  suioe 
onu'ht  to  have  done,  and  to  compel  said  Provi- 
dence Washiuglou  lusurauce  Company  to  pay 

?rour  orator  said  sum  of  fifteen  thousand  doi' 
nr<:,  with  interest  from  the  time  of  said  losa^ 
aud  his  costs." 

The  defendants,  in  their  answer,  deny  that 
they  ever  had  notice  in  ;iny  form  of  the  addi- 
tional insurance,  or  not  till  luug  after  the  exe- 
cution of  the  policy  now  in  question,  and  object 
to  the  admi^ion  of  any  evidence  on  the  subject, 
except  such  as  is  in  writing,  according  to  the 
stipulation  in  the  policv  itself.  And  they  further 
deny  "  that  the  plaintlH  has  any  equity  to  com- 
pel these  defendants  to  Indorw  a  notice  of  siudi 
previous  or  subsequent  insurance  on  ^^aid  policy, 
or  to  acknowledge  the  same  in  writing. 

They  then  aver,  that  if  the  additioud  policy 
had  been  communicated  to  ihcm,  and  the  pres- 
ent insurance  slid  continued,  it  would  have 
been  void,  because  false  representations,  male- 
rial  tn  the  risk  in  respert  to  the  value  of  liie 
whole  property,  were  made.  aflFecting  ihc  ad- 
ditional policy,  and  that  the  prolmbilTty  Ls  the 
present  one  would  not  have  been  continued  on 
seeing  the  additional  t>oIicy.  as  that  is  for  $6.- 
000,  and  (he  present  one  i^l5,()(M3,  makini:  an 
aggre^Ue  insurance  of  $21»000,  when,  in  the 
original  Statement  to  the  defendants,  the  wimie 
property  was  valued  at  only  $19,00t)  m  l  when 
It  is  not  the  custom  of  insurance  companies  to 
take  risks  on  this  kind  of  property  beyond  three* 
fourths  of  its  valtir,  in  order  to  keep  the  Insured 
still  iuterested  to  the  extent  of  the  other  fourth, 
and  t  h  us  1  i  kely  to  use  greater  precautions  against 
fire,  and  1es<=:en  the  risk  of  the  insurers,  com- 
pared with  what  it  would  bo  if  an  additional 
msuranee  waa  obtained  covering  the  whole 
value. 

It  will  l)e  seen,  by  this  state  of  the  case,  that 
important  questions,  both  of  fact  and  law.  are 
involved  in  it — of  fact,  whether  the  additional 
policy  was  ever  made  known  to  the  defendants 
for  the  purpose  of  being  acknowledged  in  writ- 
ing; and  of  law,  whether,  in  that  event,  it  waa 
tbeb  duty  so  to  have  acknowledged  it,  and,  not 
doing  ao,  whetber  this  court  can  now  com(>cl 
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Ihem  to  do  it.  There  are  other  coDsidorations  |  "corporation  aggregate  under  i\A  Kal.  viibout 
wliich  arise  in  the  course  of  the  inquiry  that  ^  oath,"  is  competent  evidence,  and  "cannot  b? 
will  receive  attention,  but  are  incidental,  rather  I  overturned  bv  the  tesUnrany  of  one  witQ» 
than  raised  directly  through  the  pleadings.  The  I  alone."  We  do  not  go  to  thia  extent,  but  w«  do 
testimony  in  support  of  thi-  leudiiiL' allepvtioii  reason  why  such  an  answer,  by  a  corjrt.rv'ksn, 
in  the  bill  U  oot  very  complicated.  But  how  .  under  its  seal  and  sworn  to  by  the  proper 
much  of  evidence  should  be  required  to  prove  I  officer,  with  some  means  of  knowtedfe  oo  the 
that  rtlleuiition,  iinflcr  the  principles  applicable  subject,  *should  not  generally  impoe*;  [*210 
to  the  circumstances  of  this  case,  is  one  of  ,  an  obligatiua  on  the  coffiplaioanl  to  prove  Uie 
some  difficulty,  and  is  flrst  to  be  settled.  Whow  |  fact  by  more  than  one  witness.  (5  Prtef*.  Ill : 
an  answer  is  responsive  to  a  l>in,  and,  like  this,  4  W!^*-h.  C.  C.  R..  601.)  Here  the  dvLiia!  by 
denies  a  fact  unequivocally  and  uuiier  oath,  it  the  corpomtion  is  explicit  and  refipooaivc  lo  the 
must  in  most  cases  be  proved  not  only  by  the  1  bill,  and  its  truth  sworn  to  by  its  pressidoti 
tcHtimony  of  one  witticss,  sn  as  to  iieutnilize  "nccording  tf>  the  be^t  of  his  kIJl>wl^1iL^•  ^n^i 
S18*j  thai  denial  *aiid  oatli.  but  by  some  ad-   belief."    The  only  ditticulty  i*  in  reiptxi  U»i1k- 


dilional  evidence,  in  order  to  turn  the  scales 
for  the  plaintiff.  (UanUl  v.  Mitrh,!!.  1  Story's 
Rep..  188;  JIigbi>  v.  ll.,pl:in.'i.  \  Wash.  C.  C. 
R..  880;  The  Union  B.iiih  <>f  (if/nuetotoa  v. 
Gtnry,  5  Peters,  99.)  The  additional  evidence 
must  be  a  second  witness,  or  very  strong  eir 
cumstaticea.  (1  Wash.  C,  C.  U..  i^O;  J  J  up/us 
V.  h'lakr,  1  Mason's  C.  C.  H..  514;  8  Gill  & 
Johns.,  425;   1  Pait:e.  2311;  3  Wend..  532;  2 


extent  of  that  icnowledge.    lie  was  not  ih? 

president  of  the  company  at  tht-  lime  the  ic 
formation  of  the  second  insurance  is  ^.k^l 
to  have  been  given.   Nor  is  it  fdied  on  b 

arc:iiiT>ent  that  he  wfu?  then  a  member  and  liv-^ 
near,  or  was  fur  any  rea&ju  likely  to  be  «.w 
suited  when  such  notices  were  received.  Bat 
he  has  since  had  access  to  all  the  files  tud 
records,  in  his  official  capacity,  so  a$  to  koov 


Johns.  Ch.  R.,  02.  Clark's  Ex' rtv.  Van  Bumu-  if  any  letter  on  this  subject  appears  to  h»vt 
dyk  (9  Cranch.  158)  says,  "  with  pregnant  cir-  <  been  received,  and  therefore  testifies  witbtoair 
cumstances."  (NeaU  v.  Hagthrop,  3  Bland's  means  of  knowledge.  And  though  it  it  iisd- 
Ch.,  567:  2  Gill  A:  .lohns.,  208  )  ndtted  ihat  the  certainty  is  not  sty  grcaU  a<raiit'T 

But  a  part  of  the  cases  on  this  subject  in- 1  the  reception  of  the  notice  as  if  Jacktion  hiat 
troduce  some  quaUflcations  orlfmitations  to  the  \  self  was  alive  and  testified  a^ynst  it.  r«t.  n 
general  rule,  which  are  urged  as  diminishing  i  the  nature  of  the  case  and  by  tlu  pntf<?f  3i\ 
the  quunlity  of  evidence  necessary  here.  Thus,  the  denial  is  stronjely  enougli  made  aodss^ 
in  0  Cnuich,  1<X),  the  grounds  of  the  rule  are  ported  to  Impose  on  the  complainant  the  fnof 
explained;  and  it  is  thouirht  proper  there,  that  of  his  allegation  by  somethiu:;  morethsotfct 
something  should  be  deti'acted  from  the  weight  testimony  of  one  witness,  though  not  so  auic^ 
given  lo  an  aiiswer,if  from  the  nature  of  things  more,  it  Is  conceded,  as  tlie  "ptegaaat  dfon- 
tJie  respondent  could  not  know  the  truth  of  the  ■  stances"  before  alluded  to. 
matter  sworn  to.  So.  if  tlie  >inswer  Uo  not  Tlic  next  intjuiry  is.  wheliier  the  malerisJ  tJ 
detiy  the  allegation,  but  oidy  t  x press  ignorance  1»  ;;ation  in  this  ease  is  thus  proved?  Oa  Mcx 
ol  ilicfiict,  it  lias  (Kcn  adjudmd  lliat  one  posi-  iiniinntion  of  the  evidence,  it  will  be  fsoad 
tiv<'  witiu'ss  to  it  may.sutbcc.  (1  .1.  .1.  .MHr>liall,  i  lUal  not  even  one  wituesfe  »weani  positiv^  U> 
17^.)  S         iie  answer  bv  fv:i-ive  or  cqnivoi-nL    it;  and  What-sn  ;^  -W«im  In  SUpportolrti* 


(1  .r..J.Marsli:ill,2l;i  .  I  1  )an;i,  174 ;  4  Bibb.:i5S. )  Or 
if  il  du  uoL  iu  &om<:  way  deny  whiit  is  ullc^'d. 
(Rnfekerbaeker  v.  Harrif,  I  Paige.  212  i  But  if 
the  answer,  as  here,  explicitly  (u'nies  the  male 
rial  Hlletiatior.,  and  the  res])iindeut,  liiouizh  not 
personally  ( oiimisjint  to  all  the  pm  lictilars. 
sweurH  to  hi^  disbelief  iu  the  allegaiiuus,  and  i  writiug. 


mneh  impaiixd  by  other  proof. 

1  hi  aHegation.it  will  be  remembeied*  iivlksi 
in  [)e<  etnber.  1»85,  '.r,  !  < livers  Other  Uoua,  ihr 
defendants  hud  notice  from  the  insmedef  tkr 
H<H  (md  imurunccj^extipr  the  purpose  of  WSf 
in<hir>se«l  ml  tiM  pdi|^|^^r  acknowledged  n 


RssignR  reasons  for  Jt.  the  oomplainant  has  In  |    There  is  no  attempt  lo  prove  any 
M  ^  eral  in>-iunces  been  reqiiircti  to  sustain  his  except  oo  two  occasions — one  in  IV^ 
allegation  by  more  than  the  lestimouv  of  one  i  in  ItittT.    Tim  jBHteagyttucss  called  to 
witness.   (8  Mason's  C.  C.  R. .  294.)  In  Cuaie  ]  the  first  ii  Mr.  WlMlPr.  He  testifies 

V.   r//./.v<'(l  Bland,   I'M)  sui  h  an  answer  and   the  time  of  the  secoud  insi:  r      i  .  m  I  '^ 


oath  by  an  adminuitralur  waa  held  to  be  auili- 
dent  to  dissolve  an  injunction  for  matters  al' 

h'ced  ajiainsi  Ills  tt.'siuior.  So  is  il  snfficienl  for 
tlial  purpos<;  if  a  eoiporalion  deny  the  allega- 
tion under  seal,  though  without  oath  (Iltir/htv. 
}f"rrh  Ai/iuduri,  4  Wash.  C.  C.  U..  tlOl);  and 
aii  adnnni'-lnttor  <lenying  it  undtir  <mth,  found 
eil  on  his; disbelief,  from  information  conununi- 
cated  to  him.  will  throw  the  burden  of  proof 


18il6,  he  wrote  a  letter  to  tinvi  iriniiMltmi  «4Jkr; 
ProVidMice  Wash  ington  Compacijr»  i 
such  an  insurance  had  b  ^  u  < 
thinks  1ms  uut  the  letter  in  iim  ptiirtniditj^ 
hiaU  «i  iSiit  point  in  behalf  of  tkni 
ant  concemiug  this  no'  !  ' 

It  is  to  be  observed  tUiO,  LL»i  '-'■•■-'■■f'Miiiiin 
Wheeler,  in  its  full  extent^  does  bbI 
fact       hifnitnation  f>f  'be  si-<.-iud  iJi>i!rs' 


uii  the  plainiifT  beyond  the  teituiionv  of  one  j  ever  auLuu^liy  reached  Lkte  »U»£im44^-n<s  Un  ■ 
witness,  thoui^h  not  so  mticb  bey(»n(l  iis  if  he  i  purpose  of  being  indorsed 


fiWoreto  matters  within  his|X'rsonal  knowletlgt 
Oi  Bland'fj  Ch.,  5f>7.  U'>(e  ;  J  Gill  &,  Johlifl..  S70; 
I't  finiitf/Um^.  QiUinr/s,  2  GiW  &J6bm^^  208.) 
Hut,  what  seems  Voj;o further  than  is  neoe^Mmy 
for  thi^  case.  It  has  been  ndjudged  in  Bf^bm^n 
V.  Clit'jftt  (3  Jiiand,  141.  16o)  that  the  answer 
of  a  corporation,  if  called  fur  bf  a  hill,  and  it 
la  rcspuoaiTe  to  tlw  caQ;  tboiipi.iiM4c^lii;y; 


but  merf'y  ihat  a  letter  war  T^rTleu  fer  rj 
purpose,  iiua  probab^  put  iu.  the  r^e-t  ^ff' 
Though  such  evidence,  almihriL:  tti-^r.r. 
the  case  of  ootice  of  QOiqH|rfficni\>f 
exchange  and  proouNQiJf  W*'^'^.  i*;  -niratiil 
under  nicrcaotile  usa^'.  to  nii^-  ^  prr^umpu ' 
that  the  holder  had  used  due  ildiiiL-nii-.  \ 

caaesitis  not  Mi4o  provt  thea^i 

llo^ 
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receipt  of  notice.  {TJif  Bank  of  (Columbia  v. 
224>*1  Lttttrente,  1  *Peter8.  ^S'i.  and  Diekim 
V.  Beat,  10  Peters.  581.)  Much  less  can  it  prove 
the  rec«*lpt  of  it  where  no  such  usage  exists,  as 
in  the  cs^  of  policies  of  insurance. 

When  we  look  for  any  other  proof  to  sustain 
or  strengthen  Wheeler's  evidence.  Ihus  defect- 
ive, it  will  appear  to  be  weakened  rather  than 
strengthened  by  the  other  teftimony  and  cir- 
cumstances. Because,  first,  such  a  letter,  if  ever 
received,  would  probably  be  pre.servc<i  on  the 
files  of  the  office.  So  would  it  probably  be  an 
Bwered.  as  that  was  not  only  the  usage  in 
respect  to  all  letters  on  official  business,  but  it 
is  shown,  specially,  to  have  been  the  custom  of 
the  oflSce  to  act  forthwith  and  officially  on  let- 
ters like  these  when  received,  and  to  send  a 
reply  in  conformity  to  the  decision  of  the  com 
pauy  upon  them.  Yet  no  answer  Is  stilted  ever 
to  have  been  received  concerning  this;  nor  is 
any  trace  of  an  answer,  or  of  the  original, 
found  in  the  office,  either  in  the  recollection  of 
other  offlcers.  or  m  any  flies,  books,  records,  or 
even  memoranda. 

Again,  the  insured,  if  conscious  that  such  a 
letter  had  been  sent,  and  reached  its  destination 
without  being  answered,  would  naturally  have 
written,  or  called  to  ascertain,  why  information 
of  the  secon^  insurance  was  not  acknowledged 
m  writing,  apprised  as  the  insured  must  oe, 
both  by  the  published  terms  of  insurance  and 
the  policy  itaelf,  that  the  latter  was  void  and 
ceasecl  to  operate  without  such  an  acknowledg 
ment,  and  that  it  was  the  duty  and  interest  of 
the  insured  to  see  to  this  acknowledgment 
being  made.  Nor  is  it  a  sufficient  answer  to 
the  last  objection, that  he  might  rest  quiet  with- 
out a  reply, supposing  the  acknowledgment  had 
been  indorsed  on  the  policy,  because  the  policy 
was  in  the  possession  of  the  insured,  and  not 
of  the  insurers;  and  hence  it  was  well  known 
to  the  insured  that  no  such  indorsement  had 
been  made  on  that. 

It  is  difficult,  likewise,  to  discover  any  nde- 
qtiate  motive  for  not  replying  to  the  letter,  if  it 
was  ever  received,  unless  it  be  one  rcstinjj  on  a 
gross  fraud.  If  the  company,  or  its  president, 
on  a  receipt  of  it,  should  not  choose  to  continue 
the  policv,  as  would  probably  be  the  case,  for 
reasons  before  mentioned,  they  would  feel  no 
reluctance  to  state  the  fact  to  the  insvired,  and 
thus  end  a  risk  where  the  insurance  exceeded 
the  value  of  the  property,  and  differed  so  much 
from  their  usual  i)rudent  lerm.s  of  underwriting. 
But  if  thejr  did  choose  to  continue  it,  they 
would  be  likely  soon  to  reply. stating  that  fact, 
because,  without  such  a  reply,  they  knew  the 
iXMiured  would  probably  consider  tlu;  policy 
terminated,  in  conformity  with  the  .stipulations 
in  it,  and  would  insure  el.wwhere,  and  they 
loee  a  premium  which  they  had  decided  it  wits 
expedient  for  the  company  to  retain. 

This  is  all  whieh  it  Is  considered  necessary  to 
uy  in  respect  to  the  evidence  of  the  notice  sup- 
posed  by  the  plaintiff  to  have  been  given  by 
Wheeler  in  1886. 
521*]  •Hut  it  is  urged,  beside  this,  that  an- 
ther notice  of  the  additional  insurance  at  the 
providence  American  Company  was  given  the 
;  year,  in  I)ereml)er,  1837.  through  Mr. 
It  is  manifest,  however,  that  this  last 
notice,  like  the  other,  must  stand  or  fall  by  it- 
self, as  they  arc  distinct  or  disconnected  in  time' 
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and  circumstances — not  parts  of  one  transac- 
tion— and  are  attempted  to  be  sustaincHi  by 
testimony  not  cumulative,  but  entirely  differ- 
ent. What  is  proved  on  this  matter  by  Mr. 
Peck?  Merely  tliat  a  letter,  written  to  him  for 
another  purpose,  contained  a  statement  of  the 
existence  of  the  second  insurance,  and  his  im- 
pression that  he  showed  the  letter  to  the  presi- 
dent of  this  company  for  the  other  purpose.  It 
will  be  seen  that  his  testimony  is  nither  argu- 
mentiitive  from  his  usual  habits  of  business, 
than  positive,  that  he  showed  the  letter  at  all 
to  the  president;  but  if  he  did,  it  is  conceded 
that  the  object  was  to  communicate  merely  the 
other  fact — "  the  change  of  owners  in  the  prop- 
erty." ^See  Wheeler's  letter.)  And  if  he  car- 
ried the  letter  in  his  hands,  which  contained 
other  matter,  mentioning  an  insurance  at  the 
American  office,  he  was  not  desired,  as  appears 
by  the  letter  itself,  to  communicate  that  part  of 
it.  nor  does  he  say,  in  his  written  reply,  that  he 
had  communicated  that  part,  but  only  "noti- 
fied the  Providence  Washington  Insurance 
Company  that  Mr.  Whe<'ler  had  disposetl  of 
his  interest  to  you,  of  which  they  had  made 
record." 

Beside  this,  and  against  any  such  notice  hav- 
ing btHjn  given  or  intended  for  the  purpose  set 
up  in  this  bill,  there  are  most  of  the  collateral 
considerations  which  have  l)een  enumerated  in 
opi)08ilion  to  the  other  notice,  alleged  to  have 
been  given  the  previous  year. 

It  must  also  l)e  recollected,  that  a  letter  was 
written  to  the  president  by  Wheeler  on  the 
same  day  he  wrote  to  Peck,  saying  nothing  in 
it  concerning  any  second  insurance;  and  the 
prasident  nnnnptly  answered  it,  saying  noth- 
ing in  reply  concerning  that  subject,  out  all 
which  was  expe<"ted  as  to  the  other.  On  this, 
it  will  occur  immediately  to  ask,  if  Peck  had 
given  such  notice,  or  been  requested  to  do  it, 
or  even  if  Wheeler  had  before  given  it.  why 
Wheeler  did  not  at  once  write  again,  stating 
that  an  answer  had  been  received  as  to  the  no- 
tice of  a  change  of  property,  but  none  as  to  the 
second  insurance.  In  short,  a  convincing  proof 
that  nothing  was  communicated  but  the  change 
of  owners  in  the  property  is,  that  nothin|;more 
seems  intended  to  have  been  communicated; 
that  nothing  more  was  contained  in  the  letter 
to  the  president,  and  nothing  more  wished  to 
be  stated  by  Peck,  and  no  witness  testifies  that 
the  other  iuformalion  was  actually  read  by.  or 
namwi  to.  the  presid<'nt,  and  no  collaleral  fact 
renders  the  last  circumstance  probable.  This 
is  the  whole  evidence  in  the  case,  on  this  point, 
that  is  e8.sential.  To  show  more  fully  that  un- 
der it  none  of  the  material  questicms  of  law 
arise  or  can  be  considered,  which  mij^ht  other- 
wise be  pre.sente<l,  it  may  not  l>e  unimportant 
to  discriminate  *and  examine  briefly  [*222 
what  those  ouestions  are,  and  what  must  be 
proved  in  orcier  to  raise  them. 

Several  precedents  exist,  where  rt^pondtnts 
In  equity  are  allowed,  by  way  of  defense,  lo 
prove,  bv  parol,  that  the  written  contract  re- 
fled  on  Joes  not  contain  all  the  original  lerms 
agreed,  and  In  this  way  entitle  themselves  to  be 
exonerated  under  the  terms  proved  by  parol. 
( \V>ioUam  V.  Hearn,  7  Ves.,  211 ;  2  Story's  Eq^ 
Jurisp.,  sec.  770;  and  Sugden  on  Vendors,  125 
to  140,  and  cases  cited.)  Others  exist,  of  this 
kind  of  proof  being  at  times  permitted  to  com- 
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plainants  in  relation  to  separate  subsequent 
leriQS  of  agreement  mocUfying  the  prior  ones, 
and  on  those  ^^ubsequent  terms  being  proved  by 
parol,  a  recovery  be  allowed.  (4  Bro.  CU.  R, 
514;  1  iMf.,  92.)  There  are  other  pceeedenU 
of  complainants  seeking  to  show  by  parol  a 
portion  of  a  contract  existing  when  the  original 
was  made,  but  which  was  omitted  from  it  by 
accident,  and  against  doing  which  some  of  the 
uuthoritics  meem  to  decide.  (7  Ves.,  Jun.,  311 ; 
15  Ibid.,  518;  Story's  Eq.  Jurisp.,  sec.  770,  and 
note.)  On  the  contrary,  some  aecide  for  it.  (2 
Ves..  Sen..  375;  1  Ibid.,  456;  1  Starkie  on Er. , 
1015-lOlS.)  Hut  neither  of  these  classes  of 
cases  can  be  claimed  as  embracing  this.  Here 
the  parol  proof  fa  offered  hf  a  complainant, 
rather  than  ^v  .V  I V  of  defense;  and  it  i-  not 
pretended  that  any  omission  has  happened  of  a 
part  of  the  original  oontnct,  or  (bat  there  has 
\mm  vkj  new  aqMumte  contract  modifying 
that. 

On  the  contrary,  In  the  moat  natural  aspect 

of  the  r:\9n,  it  is  one  of  a  complfiinant  attempt 
ing  to  show,  by  parol,  a  fact,  which,  if  true,  is 
supposed  to  establish  a  neglect  or  wrong  in  Uie 
(lefciidnnts — a  breach  of  offlrlal  duty  happen- 
ing sometime  after  the  contract  of  insurance 
was  made — bv  not  acknowledging  then  in  writ 
ing  the  receipt  of  infornitilion  that  another 
policy  had  been  obUiined  on  the  properly,  and 
saying  in  reply,  under  these  new  circumsiances, 
that  the  first  contract  ahould  either  continue  or 
terminate. 

This  presents,  it  will  Ite  st  en.  a  question 
somewhat  novel,  namelj,  whether  the  specific 
performance  of  a  duty  in  private  life,  not  of  a 
conlriirt,  euu  Ix*  enforced  by  courts  of  eipiity, 
and  a  party  compelled,  by  a  sort  of  mandamu*, 
to  actcnowledge  in  writing  what  be  had  never 
pronii-  (]     to  acknowledge. 

That  question,  however,  need  not  now  be  de- 
dded,  as  such  a  duty  Is  not  dalmed  to  eilat  ex- 
cept where  a  notice  of  the  second  insurance  is 
actually  received.  And  to  prove  such  a  receipt 
here,  tbe  evidence  offered  ie  certainly  insuf- 
ficient, whether  reqtiirin?  only  one  positive 
witness,  unimpaired,  or  somethiug  more  than 
one. 

Hut  tiiere  !■>  'inotlier  a>jieet  of  t!ie  r  a.s«.'.  wljjrh 
wouUl  pn  -eut  a  diilcreuL  qucMiun  *>f  luw  if  it 
was  set  out  specially  in  the  bill,  and  was  sup 
pi>ited  hy  any  slron!;er  proof  a.s  to  the  inateiial 
fact.  It  is,  that  the  lespuiident  should  be  eon- 
223*]  sidered  as  barred  or  c>  i  I  l  oms^  t 
ting  up  the  want  of  an  acknowledyiaeni  iu 
writing,  if  thwt  want  was  tht'  result  of  fiia  own 
negl<-(  I  of  duty.  Ill  liiat  view,  liotli  the  re- 
ceipt of  the  information,  and  a  consequent  ob- 
ligation to  make  an  acknowledgment  of  it  in 
writiii-r.  must  ht>  salisfart(uily  establislied  be 
fore  any  neglect  of  duty  can  tie  imputed.  Bui, 
as  alreaoy  sbowo.  the  flnit  fact,  the  recdpt  of 
the  information,  is  not  e.sLabhshed  in  tliat  man- 
ner; and  if  it  were,  iionie  diiticuU v  might  exist 
aa  to  the  second  point,  in  oooaiaerlng  a  mere 
omimfon  to  reply  hh  a  wnjng,  and  nuc  Ii  ii  vti  n^j 
aatoentop  the  iusumrs  from  miikiii^  nn  uiijec 
tioo  eXprOMly  provided  for  and  Hllowod  in  the 
|>o1j<  y.  Because'  it  is  not  the  intiurer,  hut  the 
insured,  on  wiiont  the  obliguliou  seenw  lo  be 
impoaed  to  have  the  notice  of  the  ftirthw  ia* 
Burance  reduced  to  writiuL'  ••.  ■"nrdition  prec- 
ediuil  lo  a  rucuvcry.    It  is  tue  luaurcd  who  l^' 
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that  further  iusurance  increases  the  risk  of  tbe 
former  insurem,  and  who  ought,  tbereforr.  to 

luiTc  it  both  conimiinicH»ed  and  juknowled'T'^i 
in  the  niauuer  Hlipulaied,  in  ordtr  to  render  it 
sure  tliat  a  continuance  of  the  first  riik  la  m> 
rented  to.  And  lho»ii:h  an  omisslorv  to  jimTn 
a  letter  from  the  iusurt-<i  might  iocon^tuo.*«> 
him.  and  lie  a  brmch  of  comity,  it  ii  not  t -i-v 
to  discover  any  engagement  or  proniae  vhick 
it  violates. 

Supposins.  however,  the  bill  to  be  bro«d 
enough  in  i|8  all^ations.  and  tbe  sending  of 
notice  of  the  second  instirance  proved,  and  ibe 
duty  tu  a(  luK  wIedt^e  It,  if  received,  tobeclnr. 
we  migiit,  u  moid  cases  like  thin,  enfuiee  a 
discovery  of  thereoei|>t  of  it,  If  coming  to  laud: 
and  might  enjoin  the  insurers  again«t  using,  by 
way  of  defense,  a  circunutanoe  cwiaed  bt  ihenr 
own  miaconduct.  (Baker  Afildfe,  1  Bald.  C. 
C.  R..  40.').)  But  whether  we  could  <ro  further, 
and  enforce  a  recovery  for  the  loss  on  the  eoiHtj 
aide  of  thia  court,  wlien  an  aietSon  had  han 
brought  for  it  on  the  law  side  and  failed,  kod 
other  remedies  there  may  Mtill  exist  for  aar 
wrong  done,  is  a  qoeetlon'open  to  doobt,  mi 
need  not.  for  the  reasons  before  .stated,  b?  r-'W 
decided,  i  (riun  v.  (rouurheur,  1  Jo^o^i. 
Vh»..  -IMO;  Sinipiu>ii  v.  Jlnrt,  1  Johns.  Ch.  R, 
91 ;  Qordan,  MobaH,  %  SttmBer*a  C.  C  IL. 
401.) 

Finally,  it  ia  umd  that  a  fraod  has  hem  per 

petrated  here,  annthat  fraud?  con'stititte  st  dl 
times  a  distinct  and  sulbeienl  ground  for  a  rr- 
covery  in  chancery.  The  fraud,  if  extsitDf 
here,  would  not  be  in  failing  to  answer  the  re> 
ceipt  of  information  of  the  second  policy,  st4- 
inii  frankly,  as  ronvenienee  and  a  spirit  »i 
courtesy  required,  whether  the  original  insor- 
ance  would  be  eontlnoed  longer  or  not  .  but  ia 

omitting  to  piv(  fu^l  rxplanations  on  the  Mil>^ 
ject  when  the  insured  applied  for  a  renewal  d 
the  policy,  and  In  praoeeding  then  to  fair  a 
further  jiri  niinm  with  a  covert  ilesiCTi  t(..l<?.^i 
the  insurance  on  account  of  the  aecood  pohcj. 
provided  any  loaa  should  happen. 

The  rule  <if  ef^ui'v  is  very  JircMd  to  prfn->-Ti'  i 
fraud,  which  would  exist  it  (me  wjij«  penmtki: 
"  to  <Ierive  a  benefit  from  his  'own  [*224 
lireaclj  of  duty  and  oblip»lion.**  (2  Story's  Eq 
.luri&p.,  sec  T^il.)  And  it  has  been  laiddovii. 
tliat  *'if  by  fraud  or  mi^repreeeniatkn  oar 
prevents  nctH  from  being  done,  equity  treatattr 
ease  jls  if  it  were  doiu^'*  ^1  Jhid.^  aec,  419;  U 
Ves.,  (W8.)  -  V?* 

In  the  bill,  there  Is  lin  averment  of  fkwi 
nn<l,  at  the  close,  a  genera]  pmyo'  temt 
suitable  relief;  and  it  Kecms  plaiMdibIa,  ihMW 
might,  if  ^^  t'Htied  of  the  existeooe  of 
estop  tbe  i.aity  guilty  of  it  frotn 
through  hits  own  wrong,  by 
from  setting  ii^.  as  a  defenae,'  the 
acknowledfmott  in  writing,  when 
wan  the  result  or  the  iuatnuwot 
ini»heha»M)r.  But  there  ia  still  a 
thIa  view  ^  tbe  case,  from  the 
TiiHi  1.  1r. iin-  i.fsen  an<!  ^'iil  i-i'ivr. 
piatiitiil,  at  Iww,  iur  any  fraixi;  atm^^  <-  .^uu 
ary  Act  provides,  tliat  "eahi  ia^ff^^^iy 
not  be  sust&irx  (1  in  (irin  r  .if  The  <  our:-  ' 
United  Slatcti  Ui  auy  wJut^e  pfaitt.  i 
quate.  and  complete  leiaai^f  Jpv  iv  lift 
la"^'-  "  Ar  t  of  ?i  nilN  T  t?*»(i>.  T7J<9.  srr.  1ft 
g@U>ty ,  oU.>  AmI  «ko  £f uitt  mh#Llier  ntiA»ci.«  tih 
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In  affected  the  previous  points — a  want  of 
MtMlMtoiT'  eridenoe  of  the  facts  alleged.  The 

firs!  step  in  provinsr  a  fniud  fails.  Neither  a 
neglect  nor  wrong  is  shown  by  the  positivo  test! 
mony  of  may  one  witness :  and'whatever  is  sworn 
to  by  anyone  in  behalf  of  the  comphiinant  is 
counteracted  by  opposiu>f  circumstances,  nitlier 
tiiao  strengthened. as  it  should  be.after  a  sworn 
denial  in  the  bill,  and  in  so  grave  a  charge  as 
fmud,  by  very  satisfactory  auxiliaries,  though 
n»)l.  perfiaps,  by  so  strong  evidence  lus  is  neces- 
wuj  in  reforming  contracts;  that  is,  by  evi- 
deoee  which  is  "  hrefrftfible/'  and  not  open 
"to  opposing  presumplsous."  (1  Bro.  Cli., 
347;  2  Cranch,  419;  1  Yes.,  Sen.,  817;  d  Yes.. 
S88;8Wlieat.,  811;  1  Peten.l8;  2  Jtdms.  Ch., 
595.  630.) 

it  is  a  matter  of  regret  that  so  great  a  loss, 
whidi  the  plaintiCF  ana  those  under  whom  he 
cUros  intended  to  guard  against  Ity  insurance, 
should  happen  entirelv  without  indemnity.  But 
it  U  to  \k'  retnembcred  that  the  defendants  gave 
Hli'itnlant  and  repeated  n»)tice  to  him  in  writ- 
ing and  print  in  the  policy  itiielf,  as  well  as 
other  ways,  that  they  would  not  take  any  risks 
on  property  wliere  it  was  insured  beyond  a 
certain  ratio  of  its  full  value,  unless  the  cir- 
cumstances  wen>  made  known  to  them,  and  the 
addiliooal  policy  recognized  in  writing,  so  as 
to  a?oid  any  mistake,  or  accident,  or  want  of 
deliberate  attention  to  the  subject. 

If  the  plaintilf,  after  all  this,  omitted  to  com- 
plj  wWh  80  substantial  a  provldon  In  the  con- 
tncl  itself,  a.s  we  are  bound  to  believe  on  the 
eridence  now  offered,  we  see  no  way, equitably 
or  legally,  Ut  prevent  the  consequences  from 
fallmg  on  hira.self,  rnlher  than  otljers.  beini; 
the  result  either  oif  his  own  neglect,  or  that  of 
some  of  tha  agents  he  employed.  I 

An  adherence  to  such  important  rules  is  pe- 
culiary  necessary  for  the  protection  of  absent 
stockholders,  often  interested  extensively  in  in- 
225*J  surance  'companies;  and  so  far  from 
its  being  unconscientious  to  enforce  them,  when 
their  existence  is  well  krxiwn.  and  wlien  the 
ridi  lias  l)een  increased  without  con  forming  to 
than.  It  is  the  only  and  jtist  safeguard  of  all 
crjncemed  in  such  institutions. 

Ltt  tkeJudgmstU  bdm  be  affirmed. 

yfr.  CJi  irf  ,hi>'ti4»  Tamst,  being  sick,  did  not 

sit  in  lhi>  eause. 

8.  C-.IC  Pet.,  m. 

Cited  -5  How.,  ITS ;  1  Woo<l.  k  M..  118, 145, 2.>3,  25)7 ; 
2  Wood.  *  M.,  131, 37U,  440,  491 ;  6  Bias.,  142;  i  Cliff., 
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Married  wmen — wordt  of  grant  neeeenry  to 

i-onrfjj  title  to  land — mbneffitent  rrrript  of  ron- 
laderation  will  not  yite  effect  to  dud  wid  <m  to 
oftrawferi^tUle. 


A  liond  for  the  conve.vanw  of  land  does  not  trans- 
fer the  k'v'al  title,  so  as  to  serve  as  a  defense  in  an 
action  of  ejectnient.  amJ  sueli  a  bond,  when  signed 
hv  inarrU'd  worneii.tu  itli<  r  <-i)nfeivalegalnorequl» 
tulile  ritftit  upi>ii  the  ohlijfees. 

In  order  to  r<»tive.v  Uy  j^mnt,  the  party  i>08«es8ln» 
the  rijrht  luiiHt  be  the  Kfantor,  and  use  apt  ana 
proi>er  words  to  convey  t*»  the  jrnintee. 

If,  therefore,  the  title  to  land  i.s  in  tnarritnl  wo- 
men, and  a  deed  for  the  land  reeitefi  the  names  of 
the  hustmuds,  as  grantors,  purportinir  to  convey  in 
rif^ht  of  their  wives,  the  deed  m  Insumeieut  to  OOD* 
ve.v  tbe  title  of  the  wives. 

Nor  Is  sooh  a  deed  made  eSsettve  bar  its  belnsr 
signed  add  sealea  by  Che  wives.  The  mtercst  off 
tbe  husbands  is  conveyed  by  it,  but  nothing  more. 

A  receipt  of  money,  subsequently,  by  tbe  female 
mntorstdoee  not  pass  the  lefisl  title,  nor  five  effset 
to  a  deed,  wbloh,  as  to  them,  was  utterly  Told. 

THIS  case  was  brought  up  by  writ  of  error 
from  tlie  Circuit  Cotirl  of  the  UnitedStS^ 
for  the  Southern  District  of  Mi.ssissippi. 

It  was  an  ejectment  brought  by  the  defend- 
ants in  error  acainst  the  Acricultiiml  Rank  and 
others,  to  recover  two  undivided  third  parts  of 
a  lot  of  ground  in  the  city  of  Natchex,|M»unded 
as  follows:  fronting  on  Main  Street,  between 
Canal  and  Wall  streets  (formerly  Front  an<l 
Second  streets),  bc^nning  on  Main  Street,  al 
the  comer  of  a  lot  owned  by  the  heirs  of  Samuel 
Postlethwaite,  on  which  a  lartre  new  cotton 
warehouse  has  been  erected;  thence  along  the 
northwestern  side  of  Main  StriM*t.  west,  to  the 
line  of  the  lot  bequeathed  by  Adam  Bower,  de- 
ceased, to  hie  widow,  now  Mrs.  Pendleton; 
thence  north,  along  the  eastero  line  of  the  said 
last  mentioned  lot.  to  the  back  Hue  of  the  sidd 
Iiremi.se.s.  where  the  same  l)oiind>  «»n  the  prop- 
erty formerly  owned  by  Elijah  Bell;  thence 
along  said  last  mentioned  line,  to  the  Uoe  of 
the  lot  beloiiL^ing  to  the  heirs  of  said  Pf>stle• 
th  waile  ;  and  along  said  last  mentioned  line  to  the 
place  of  beginning,  on  Ibdn  Street;  and  lieiDg 
the  same  pr^eitj  now  known  as  the  City  Hotel, 
in  Natchez. 

The  plaintiffs  below  claimed  the  lot  as  the 
heirs  and  devisfe.s  of  Adam  Bower,  deceased, 
who  died  seized  of  the  property,  and  the  only 
(piestion  in  the  case  was,  whether  or  not  they 
had  convoyed  away  their  tiUe  in  the  manner 
prescribed  l>y  law. 

*The  cireumstances  are  so  ftilly  wt  ["220 
forth  in  the  bill  of  exceptions,  thai  a  recital  of 
the  bill  will  be  sufBcfent.  The  cause  was  tried 
at  Mav  Term,  18}:3,  when  the  jury,  under  the 
direction  of  the  court,  found  a  verdict  for  the 
plaitttllfs. 

Bill  of  EjceeptioHM  tendered  by  the  Defendants. 
lie  it  remembered,  that  on  the  trial  of  this 
cause,  and  while  the  same  was  iK'fore  tlie  jury, 
the  said  plaintiffs,  by  their  counsel,  to  maintain 
and  prove  the  said  issue  on  their  part,  gave  In 
evidence  and  proved  that  one  Adam  Bower 
(now  deeea-sed),  in  his  lifetime,  previous  to  the 
year  lbd3,  was  seized  in  fee  of  a  certain  lot  or 
parcel  of  land  in  the  said  declaration.and  here- 
inafter de-vrribed.  That  on  the  Ifith  of  Apiil, 
1888,  the  said  Adam  iiower.  being  co  seized  of 
said  land,  died,  leaving  three  daughters,  to  wit, 
Martha  Phipps,  wife  of  William  M.  Phippn; 
Mary  Uaile,  wife  of  William  ii.  Hailc,  and 
I  Sarah  Bower,  a  feme  tele,  his  heiresses,  who 


NoTK.— AeguMtM  of  deedqf  land. 

It  must  be  In  wmlnf^  svned  and  sealed. 

IWinils  bm 
BOWAMD  4. 
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either  exiwessly  adopted  by 


statutes  of  the  several  State*  or  as^viniod  as  law, 
tbrougliout  tlie  L'lilted  States. 

What  crops  or  produce  of  land  may  be  sold  by 
paral  wltbottt  deed  under  seaL  Freer  t«  Barden- 
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took  and  inherited  under  the  last  will  and  tes- 
tament of  the  Raid  Adam  Bower  the  said  fee 
of  the  said  land.  That  the  said  Martha.  Mary, 
and  Sarah,  at  the  decease  of  the  Haid  Adam 
Bower,  wwe  infants  under  the  age  of  twentj*- 
one  years.  That  since  the  death  of  the  said 
Adam  Bower,  the  said  William  M.  Phipps  and 
William  R.  Haile  have  both  departed  this  life, 
and  that  since  the  death  of  the  said  William  R. 
Haile,  Mary  Haile,  his  wi«low,  has  intermarried 
with  Charles  Rice,  one  of  the  plaintiffs.  That 
at  the  time  of  the  commencement  of  this  suit, 
the  said  defendants  were  in  possession  of  said 
premises,  holding  the  same  adversely. 

The  plaintiffs'  cojinsel  here  restetl. 

Whereupon,  the  counsel  for  the  said  defend- 
ants, to  maintain  and  prove  the  said  isaue  on 
their  part,  gave  in  evidence,  that  after  the 
death  of  the  siiid  Adaim  Bower,  and  while  the 
fee  of  the  said  land  was  still  vest<?<l  in  the  said 
Martha,  Mar)',  and  Sarah,  the  said  Noah  Bar- 
low and  one  Henry  S.  Holton  contracted  with 
the  said  heirs  and  their  hu.sbands  aforesaid  for 
the  sale  and  purch;i.se  of  the  sjiid  lands,  and  in 
consideration  that  the  said  heirs  would  make 
and  insure  to  them  a  good  and  valid  title  in  fee- 
simple  to  the  said  land,  they  agreed  to  give 
and  pav  to  thes^iid  heirs  for  the  same  the  sum 
of  $40,000;  $i).l)00  whereof  should  be  paid  in 
hand  on  the  delivery  of  jwssession.  and  the  res- 
idue should  be  secured  to  be  paid  In  install- 
ments, to  be  specitied,  in  promissory  notes,  to 
be  executed  by  the  said  Holton.  and  indorsed 
by  the  said  Barlow,  and  by  a  mortgage  on  the 
said  land.  That  the  said  Holton  and  Barlow, 
in  pursuance  of  the  said  contract,  paid  the  said 
$5,000  to  the  said  heirs,  and  delivered  to  them 
twelve  promissory  notes  for  $2.916. G(H  each, 
all  bearing  date  the  16th  day  of  April,  1835, 
and  payjil)le  as  follows:  three  of  said  notes  in 
twelve  months,  three  others  in  two  years,  three 
others  in  three  years,  and  the  other  three  in 
four  years  from  the  date  thereof;  all  made  by 
the  said  Henry  S.  Holton,  an«l  indorsed  by  the 
227*J  *8aid  Noah  Barlow.  And  the  said  heirs, 
upon  receipt  of  the  said  notes  and  the  said  sum 
ot  $5,000.  (lelivered  to  the  said  Henry  S.  Hol- 
ton and  Noah  Barlow  possession  of  the  said 
land,  with  the  tenements  and  appurtenances. 


,  and  at  the  same  time  executed  to  the  aaid 
I  Holton  and  Barlow  a  bond  for  title,  in  and 
by  which  said  bond  the  said  heirs  aerted  aod 
l)ound  themselves,  and  their  heirf.  to  mak*?, 
execute,  and  deliver,  after  duly  ackoovle<1e- 
ing  the  same,  a  full  and  complete  general  **r- 
,  rant\'  deed  of  all  said  premise*  and  appurte- 
I  nances,  buildings  and  furniture,  to  the  said  Ho)- 
I  ton  and  Barlow,  their  heirs  and  av^igns.  there- 
by covenanting  a  >roo<l  and  Indefeji^ble  title  to 
said  lot  of  ground  to  said  Holton  and  Rarlov. 
their  heirs  and  assigns,  against  all  perons.  u 
soon  as  a  surveyor  can  l>e  had  to  make  a  surrpT 
of  the  premises  to  ascertain  the  exact  boiinti- 
aries.    That  the  said  bond  was  executed  b? 
said  Sarah,  as  Sarah  Gibson,  and  bv  her  has- 
band.  David  H.  Gil>son.  the  said  .Sarali  having 
i  intermarried  with  the  said  David  H.  Gil^^n  be- 
I  tween  the  drafting  of  the  said  bond  and  it«  exe- 
cution; which  said  bond  is  in  the  word»  and 
;  figures  following,  to  wit: 
I    Agreement  entered  into  and  executed  this 
—  day  of  April.  18;}5,  Itetween  William  M 

I  Phipps.  and  ,  his  wife.  William  R.  Hail*. 

i  and  ,  his  wife,  and  Sarah  Bowers,  partif* 

j  of  the  one  part,  and  Noah  Barlow  and  Heon- 
'  S.  Holton.  parties  of  the  other  or  second  part: 
I  the  above  named  parties  of  the  first  part,  for 
the  considerali«)n  hereinafter  named,  agr»"e  |L» 
day  to  deliver  to  said  parties  of  the  secoD«i  p«n 
'  full  pf)Sse8sion  of  the  tenements,  tavern,  stabk*. 
and  other  buildines  occupied  and  owned  by  ibf 
late  Adam  Bower,  and  heretofore  also  occuptrd 
since  his  death  by  the  said  William  M.  Phipps. 
and  the  lot  or  parcel  of  ground  up<»3  which  ibe 
same  stands,  being  on  the  north  side  of  Maia 
Street,  between  Canal  and  Wall  streets,  in 
said  city  of  Natchez;  and  also  the  furniture, 
kitchen  and  household,  as  well  as  that  about 
the  stables,  and  belonging  to  and  in  said  ia» 
em,  buildings,  and  said  premises;  and  said  par- 
lies of  the  first  part  do  further,  for  the  consid- 
eration  hereinafter   named,  agree  and  biod 
themselves,  and  their  heirs,  to  make,  execute, 
land  deliver,  after  duly  acknowledging  (be 
.same,  a  full  and  Cf)mplete  general  warraniv 
deed  of  all  siiid  premises  and  appurtenamvs, 
buildings  and  furniture,  to  said  {>arties  of  ibe 
I  second  part,  their  heirs  and  assigns,  ther^y 


IiiirKli.  •*>  .Ii'liiis.,  'JT.i  :  I.owLT  V.  NVintiT,  T  Tow.,  2«:i ; 
Evans  V.  Uoljurt-. .'»  Il«ui.  A:  Cress..  K.*!);  .Anon.,  I  Ld. 
Kiiyni..  IS2:  Smith  v.  .Surntiin.  t<  Harn.  &  (Ve***.,  .VH  ; 
Yale  V.  S«  i  lv,  ir>  Vt..  ^.'t ;  Teal  v.  Aurlv. Hnxl.  & 
Hlnir.,  Wt :  Clatlin  v.  <  arpr'ntor.  4  .M««te..  :Vi(t:  Crosby 
V.  Wad.xwortli.  rt  l'j«s«.,  WKI;  .Ion<-H  V.  Flint.  2  Vvrry 
ti  D..  :>\*\  ;  Kl  A<1.  A:  Kll..  ;  .lainst.iiry  v.  Matthews. 
4  Mees.  \-  W..  llriHalii  \ .  Matkay.  I  IrtnJ.  N.  C.,  t 
5»5;.'it«-wart  v.  l)oiijil»ty.  IMoJimh..  1I:5  ;  Waddlnirton 
V.  HriHtow.  •!  ttof«.  \'  I'liii.,  i.il;  KirH'r.son  v.  H«.h>II«.  2 
Taunt.,  ;ts:  Loiiir.  on  Sales,  p.  SO;  Orecn  v.  Arni- 
strontf.  I  Demo.  .ViO;  lianlt  of  IjuisinburKh  v.Crary, 
1  Bnri)..  r>42;  I'ierreiiont  v.  Karnnrfl,  5  Itarb.,  ;i(U :  ' 
Dunne  V.  K«'rK"w»n.  I  Hayes.  .VI2. 

The  detiiiit  ion  and  i  tiarnrti-r  of  a  »eal,  i\n  a  recjut- 
aite  to  a  deed,  arc  wi-ll  st  ttied.  Ily  eoinnioa  law 
tbc  seal  is  an  impression  upon  wax  or  wafer  or 
some  tenaeions  sul>stanf(>  eapabie  of  l)einif  im- 
presseil.  A  st'rawl  with  n  pen  at  the  end  of  the  name 
Is  nut  H  .Heal.  Aeeordiiiff  to  I>ord  Coke,  u  seal  la 
wax,  with  an  Impression.  Inst..  1»W  ;  Perk.  Conv., 
aec.  1;m  ;  Hro..  tit.  Fnitx,  17. :«;  Li)rhtfoot  and  But- 
ler's Case.  2  I^eon,  21 ;  Warren  v.  Lyneh,  6  Johns., 
239;  Andrews  v.  Merlot.  4  C<»w..  ."jOK. 

The  eoiiimon  law  detlnltion  of  a  seal,  and  the  use 
of  rintrs  and  .siirnets  for  the  purpose,  and  by  way  of 
slirnature  and  autl>entleity,  i»  eorrolMtrated  l)y  the 
usaifes  and  reeonlsofall  antiouitv,  saeredund  pro- 
fane. OeneslH.  eh.  Si,  v.  Itt;  K.xoduM,  eh.  2S,  v.  11 ; 
Eatbcr.  cb.  S,  v.lU;  Jeruuitab,  ch.  2i,  v.  10, 11 ;  Ciee>- 

950 


ro,  Acad.  Q.  Lueul.,  i,  28;  Hein«e.  Bern.  Jar.  Chr.. 

\\r,. 

I  n  the  eastern  States.  veiKMnalljr,  aod  in  New  Tort. 
8<>alinK  in  the  <-ommonuiwacn0e,Ureguiatce.  T«i 
in  New  Hampshire  It  has  been  held  that  adMtect 
impression  of  thctM-al  upon  paper,  wfthovt  vax«r 
waJfer,  is  a  suflicient  seal.  Carter  v.  Beolcrttl 
H.,  55s;  and  in  Cijnneeilcut.  \  \  itulcin  UBlK 
exeeuied  without  si-al.  at'  khI  to  tte  raU  M 

thouKh  the  same  had  iKfii     .i.'  i. 

Hut  in  the  southern  and  weaotem  StattaB,  I 
Jersey  inelur^lve.  the  imprr^sion  upon  w«x  I 
disused  to  sueh  an  extent  as  t<<  induee  tha  coarta 
to  allow  (l)ut  with  eertain  i"     -  in  aoaar  of 

the  States)  a  flourish  wit  I.  end  of  a 

name,  or  a  circle  of  Ink,  or  -  valMaak- 
stitute  fora  seal.   Force  v.  Ci  i  tiirt^  SB:  Al- 

exander v.  Jameson,  S  Riim..  .  - .  icotpler.  I^- 
wobd,  1  Wash.,  42;  Hel|>h  v.  (tist,  4  McOiwlfll: 
Trasker  v.  Everhart,  :i  Gill  it  J..  SM^MA:  IMmT. 
487;  1  Minor.  Ala..  ]t<7 :  .Statute  of  A labama oC Wfc. 
2.  18S9.  Many  .»<tate9.  as  .New  .T«  r^^  y.  Detava?* 
Vir^nia.  Ohio,  Kentueky.  Mt>  Indlaiu 
nols,  MtsBouri.  and  Tenn<«<''<  i  rr.Tklto 

statute,  that  the  hcuAX  nur  icr  W 

seal.   Art  of  Miehlfrnn,  Ai 
tlie  Poor  of  Hc»i»ewell  v.  n\ .  i 
Aniwcll,  1   llalst.,  ISU;  Pern 
Halst.,  174  :  Uevlsod  Lnws  of  '  .  flLaw. 

1 ;  Cbafle  a  Statutes  of  <  thio,  \  VaaMr> 
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convcylnp  said  lot  of  ground,  appurtenances,  ' 
and  builuings,  and  said  furniture,  and  war-  . 
ranting^  a  good  and  indefeasible  title  thereto  to 
j^aid  parlies  of  the  second  part,  their  heirs  and 
a«>sign.H.  against  all  persons,  as  soon  as  a  sur- 
veyor can  be  obtained  to  make  a  survey  of  said 
premises,  so  as  to  jiscertain  the  cxart  extent  and 
boundaries  of  said  premises.  In  consideration 
of  which,  said  partie.s  of  the  second  part  agree 
to  pay  this  day  to  said  parties  of  the  lirst  part 
five  thousand  dollars,  and  upon  the  execution 
&n<\  delivery  of  the  said  deed  to  I  hem  as  afore- 
liiJ8*J  said.  *lliey.  the  said  parties  of  the  sec- 
ond part,  their  executors  or  administrators, will 
execute  and  deliver  to  said  parties  their  prom- 
L'*or\'  notes  for  thirty-tlve  thousand  dollars, 
payable  in  one,  two,  three,  and  four  years,  in 
the  following  manner,  to  Ik>  secured  by  a  mort- 
.irage  executed  by  said  partie.s  of  the  second 
part,  and  their  wives,  on  said  premises,  to  wit: 

Wm.  M.  Phipps.     [l.  8, 

Maktha  Pnipps.      L.  9. 

W.  R.  Hailk.        il.  8. 

Mart  Hailk. 

D.  H.  Ginsox. 

Sarah  Gibson. 
That  the  said  bond,  though  apparerntly  m- 
complete,  was  executed  as  complete,  anci  the 
notes  were  .secured  by  mortgage  bv  said  IIol- 
ton  and  Barlow,  according  to  said  contract. 
That  after  Ihe  execution  and  delivery  of  said 
l>ond  and  notes,  and  when  the  said  Holton  and 
Barlow  were  in  quiet  pos.se«sion  of  the  prem- 
ises, they  banded  said  bond  to  their  counsel, 
with  in.structi(ms  to  have  a  dee^l  drawn  in  com- 
pliance with  said  bond,  and  on  or  about  the  ' 
14th  of  September.  1835.  received  from  their 
coun.scl  an  instrument  in  writing,  or  deed, 
without  examining  the  same,  all  partias suppos-  i 
ing  it  to  be  correct,  and  in  conformity  with  I 
their  dirc«  tions;  that  the  said  dml  was  exe-  ■ 
cuted  and  delivered  on  the  .said  14th  of  Sep- 
tember. 1835,  by  the  said  heirs  and  their  re- 
sp>ective  husband.s.  And  it  was  intended  by 
said  heirs  to  convey  to  said  Holton  and  Barlow 
the  complete  title  of  the  said  heirs  and  their 
husban<is  in  said  land,  which  .said  deed  is  in 
the  words  and  figures  following,  to  wit: 


L.  «. 

L.  8. 

L.  s. 


This  indenture,  made  the  14th  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-five,  between  Willinm 
M.  Phipps  in  right  of  his  wife  Martha.  William 
R.  Haile  in  right  of  his  wife  Mary,  and  David 
H.  Gihson  in  right  of  his  wife  Sarah,  legal 
heirs  and  representatives  of  Adam  Bower,  de- 
ceased, of  the  County  of  Adams  and  State  of 
^lississippi.  of  the  one  part,  and  Noah  Barlow 
and  Margaret,  his  wife,  and  Henry  S.  Holton 
and  Theoda,  his  wife,  of  the  same  place,  of 
the  other  part,  witnesseth:  that  the  said  parlies 
of  the  first  part,  for  and  in  consideration  of 
the  sum  of  forty  thousand  dollars,  to  them  in 
hand  paid  by  the  said  parties  of  the  second 
part,  at  or  before  the  sealing  and  delivering  of 
these  present-s.  the  receipt  whereof  is  hen- by 
acknowledged,  and  the  said  parties  of  the  sec- 
ond part,  their  heirs,  executors,  and  adminis- 
trators forever  relea.sed  therefrom,  bv  these 
pres<'nts,  have  granted,  bargained,  sold,  con- 
veyed, and  confirmed,  and  by  these  presents 
do  grant,  bargain,  .sell,  convey,  and  confirm 
unto  Ihe  said  fxirtics  of  the  second  part,  their 
heirs  and  assigns  forever,  all  .that  certain  lot  or 
parcel  of  ground  situate  in  the  city  of  Natchez 
♦and  State  aforesiud,  fronting  on  Main  [*22» 
Street,  between  what  were,  l)cfore  the  confu- 
sion of  names  produced  by  t^e  wisdom  of  the 
city  council,  From  and  Second  sireet.s,  which 
said  lot  is  bounded  and  described  as  follows,  to 
wit:  beginning  on  Main  Street,  at  the  corner 
of  a  lot  now  owned  by  the  heirs  of  Samuel 
Postlethwaite,  on  which  a  large  new  cotton 

warehouse  has  been  erected  by  Harriett  , 

along  the  northwestern  side  of  Main  Street, 
west,  to  the  line  of  the  lot  bequeathed  by  Adam 
Bower,  deceased,  to  his  widow,  now  Mrs.  Pen- 
dleton; thence  north,  along  the  etistern  line  of 
said  last  mentioned  lot,  to. the  back  Ime  of  the 
pn;miscs  hereby  conveyed,  where  the  same 
lx)unds  on  the  property  of  Elijah  Bell  ;  thence 
along  said  last  mentioned  line  to  the  line  of  the 
lot  belonging  to  the  heirs  of  sjud  Postlethwaite; 
and  along  said  last  mentioned  line  to  the  place 
of  beginning  on  Main  Street;  the  lot  hereby 
convcyetl  Insing  the  large  tavern  establishment 
occupied  by  said  Bower  in  his  lifetime,  and 


Ciiiu  V.  Yeo,  •.»  Rlackf.,  Ind.,  :tt5:  Statute  Laws  of 
lodiunn.  1H3S,  p.  4A2. 

la  .Mtx-<i«i'*ijii>l  and  Xcw  York,  the  f*enl  retains  its 
uri^iual  tJciiiuiion  and  cbaructer  its  to  deeds.  Hf- 
vi^ed  C»<le«)f  .Mls.sl*»fp|il,  IfCM ;  Warren  v.  Lyncli,  5 
Johns..  FHriners'  &  Man.  Bunk  v.  MaiKht,  3 
Uill.  N.  Y.,  m. 

But  in  cuMs  of  courts  and  public  oftiees,  an  itn- 
L«rc«sion  on  j»aper, without  tlie  nse  <»f»wafer  or  wax, 
ifi  valid.  2  S.  Y.  Itev.  .Ktat.,  276,  sec.  10;  404.  sec. 
«1. 

At  cuinuioo  law,  a  seal  is  an  impn^saion  upon 
wax,  wiiUt,  <»r  «*ou)c  other  tcnaeioiis  snbstanct?. 
An  !mpre*wion  ui>on  pajw-r  alone  is  not  a  seal,  ex- 
cgpt  wm-re  it  has  bff<>n  made  so  bv  statute.  Colt  v. 
Jfimkin,  1  l)eo.,87ft:  Wiim  n  v.  Lviu  li,  ■>  John8..239: 
Bank  of  U.icJiester  v.  Grav,  *i  Hill,  -*:.':  ;  Farmers'  & 
Man.  Bank  v.  HuiRlit.  3  Den.,  AWi  :  Andrews  v.  Her- 
lot,  4  Cow.,  .nOS;  overrulinR  Meredith  v.  Hinsdale, 

.  seal— not  mere  word.s  «»r  lines  in  wrlt- 
li  'I  upon  paper,  of  sufllclent  tooaeity  to 

r«  i  •  ctain  the  impression,  nni.'st  bed<'emed 

tt-*  h  indMtrietly  awal.    Pillow  v.  Rol>ert8, 

■'  .         t    rii4:Fonett  v.  Itosr.  3  Mc- 

I  11,5  Duer.  Vtl:  Curtl.Hs  v. 

I  1.  Ji.iii...         tiut  f>e«  Slime  cn!*^  atH'd  17 

1.  .>41,  !A6;  but  to  thccontrury  is  liank  of 
.  <;ray,  Hill. 

paper,  atHxt'd  with  mucilatre,  and 
'  Il  a  permanent  Impression,  is  good  as 

EIOWAIUJ  i. 


a  j'otnmon  law  seal,  (lillespie  v.  Brooks,  2  Kedf.  N. 
Y.,:M9. 

Tiie  flmlinR  of  the  court  lielow,  on  inspeetion  of 
the  deed,  that  a  revenue  stamp  wjis  intende<]  for  a 
seal,  will  not  be  dlsurbed.  on  ap()eai.  Vanllokke- 
leu  V.Taylor.  »52  N.  Y.,  m. 

A  mark  with  ink,  aeknowlodflrod  by  the  maker  to 
be  his  Keai,  i,«  »uflleietit  to  ert-at*-  as|>ecialty,  tliouifh 
no  wux,  wafer,  or  other  similar  sulwtaueo  be  used, 
l^nltod  States  V.  Colfln,  IWo'a  Adm.,  HO. 

In  7th  v.  S.  Cireuit,  fUiunix,  n  bon<l  with  a  scrawl 
seal  is  valid.  United  States  v.  St«pbun.son,  1  Mc- 
Lean, 462. 

One  seal  will  suIUch'  for  wveral  jrrantors.  Sir  W. 
.Tones,  2«8:4  Term  It.,  313;  Ludh.w  v.  Simons.  2 
Cai.  Ca.s.,1,  7,  42,  5.'>;  Maekay  v.  Hlnodjrood,  9  Johns., 
2>«;  Townsend  v.  Hubbard.  4  Hill.  :i51. 

If  twosisrn  an  instrument,  a  Heal  aflixed  opposite 
the  nanie  of  one  is  to  be  deeme<l  the  seal  of  twith, 
if  it  is  shown  to  have  been  llxed  by  authority  of 
both.  Perk.. see.  134  ;  I  Dall.,  t« ;  3  Monr..  .'HU  ;  2 
Dev..  4i« ;  1  Bl..  Ki-J ;  7  (Jill  Jr  J.,  284  ;  VanAlstyne  v. 
VanSlyek,  10  Barb..  Wi. 

A  ^ll•«^d  ainnof  bind  a  party  sealiuR  it,  unh»8.s  it 
eontalns  words  e.\pres!*ive  of  an  int^-ntion  to  be 
bound.  If  the  wife  merely  hIkuh  a  deed  with  her 
husband,  but  it  is  not  otherwise  mentioned  In  the 
deed,  and  then^  are  no  words  of  prantor  relfase, 
as  from  her,  the  deed  has  no  operation  airainst  her. 
Catlin  v.  Ware. 9  Mass.,  218;  Lufkin  v.  (.'urtis,  13 
Mass..  22:1. 


»d9 


Smnunoi  Ooom  or 
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since  his  death  by  the  mkl  William  M.  Plnpps; 
dso,  ftU  the  booaehold  and  kitchen  furniture, 
and  apparatus,  and  utensils  about  said  tavern, 
stables,  or  other  buildings  on  said  lot;  together 
with  all  and  singular  the  appurtenances,  here- 
ditaments, privileges,  and  advantages  whatso- 
ever unto  the  above  described  premises  be- 
longing, or  in  any  wise  appertaining;  and  also 
idl  ibe  estate,  right,  title,  interest,  and  property, 
and  claim  whatsoever,  either  at  law  or  in  equity, 
of  them  the  sjiid  parties  of  the  first  part.  of.  in. 
and  to  the  same;  to  have  and  to  hold  the  above 
granted,  bargained,  and  described  premiaes, 
wiiU  the  appurtenuDCfs,  iiuto  the  said  parUes 
of  the  second  part,  their  heirs  and  anigns,  for- 
ever: and  the  said  parties  of  the  first  part,  for 
themselve'^,  tlieir  heins,  executors,  mm  admin 
istrulors,  du  covenant,  grant,  promise,  and 
agree,  to  and  with  the  said  parties  of  the  sec- 
ond jiart.  their  heirs  and  iis.sign«i.  tliai  they,  the 
said  parlies  of  the  tirt>t  part,  and  their  heirs,  liic 
above  described  and  hereby  granted  premises, 
and  every  part  thereof,  witli  the  appurte- 
nances, unto  tlic  sjiid  parties  of  the  second  part, 
and  their  heirs  and  assigns,  auaiiist  the  said 
parties  of  the  first  part,  and  against  ail  persons 

or  claiming,  or  lo  claim  said  premises,  or 

any  part  thereof,  shall  and  will  waiTaDt»  and 
by  these  presents  forever  defend. 

In  witness  whereof,  the  .<^id  parties  of  the 
first  have  hereunto  .^et  their  hands  and  seala, 
this  day  and  year  above  written. 


Wm.  M.  Phipfs. 

Makth.v  Phuts 


L.  a. 

L.  8. 


WJLL.LIAK  K.  HaILE.  TL.  S. 

Uaby  Hah^b.        l.  b 

David  H.  Gibson,  y 
Saba  II  Gibbok.       l.  s.j 
Signed,  sealed,  and  delivered  in  the  pres 

ence  of  N.  W.  Calmes.  J.  P. 

2230*J  *TuE  State  ok  Mississippi.  Adams 
County : 

fersonally  api)t'ared  In-forc  the  undersigned, 
justice  ot  the  peace  for  sjiid  county,  William 
M.  Phipps  and  Martha,  his  wife,  and  William 
R.  Haile  and  Mary  Haile,  his  wife,  and  David 
H.  Gibson  and  barah  Gibson,  his  wife,  and 
acl&nowledgcd  that  they  signed,  sealed,  and 
delivered  the  within  deed  on  the  day  and  year 
ami  fur  the  purposes  therein  contained.  And 
Martha  Phipps.  Sarah  Gibson,  and  Maty  Haile, 
wives  of  William  M.  Phipps.  William  H.  Haile. 
and  David  H.  Gibson,  having  been  examined 
separate  and  apart  from  their  hu.sband.^,  luid 
aclinowiedgcd  that  they  signed,  sealed,  and  de- 
livered tliG  same  as  thdr  act  and  deed,  free  of 
fearst  threats,  or  compulsira  of  tlidr  Mid  hus- 
bands. 

Given  under  my  hand  and  seal,  this  15th 
day  of  September.  18S5. 

N.  W.  CALMK8,  J.  P. 

Beoeived  for  noord,  16th  September,  1885. 

F.  Wood.  Clerk. 
By  S.  Wood,  D.  Clerk. 
Statk  of  Mis^pissippi,  Adams  County: 

I.  Fleming  Wood,  clerk  of  the  Probate 
Court  for  saiu  county,  do  hereby  certify  that  the 
within  deed  b  recorded  in  my  otlice,  in  l><K)k 
W  of  the  record  of  deeds,  I)ag(^s  ,300  and  301. 

Witness  my  hand  and  seal  of  oilicc,  this  16th 
day  of  September,  Anno  Domini  1885. 
[l.  a.]  F.  Wood.  Clerk. 

By  8.  W^ooD,  D.  Clerk. 

9^8 


That  in  the  said  deed,  by  a  mistake  of  the 
draftsman,  the  said  hein»  Mutha.  Mary.  uhI 

Sarah  were  not  named  as  granfon;.  hut  th*.t 
only  their  several  husbands  are  no  otuoeu.  ui 
though  said  deed  is  ejtccoled  hj  asid  hein  ind 
their  husbands. 

That  on  the  14th  day  of  September. 
on  the  delivery  of  said  deed,  the  said  Holton 
and  Barlow  executed,  aclmowledged,  and  de- 
livered to  the  said  heirs  and  their  several  hus- 
bands a  deed  of  mortgage  on  said  l:o!<l  tc 
secure  the  payment  of  aaid  notes  aocorriing  to 
sdd  oontraet,  and  the  said  notes  and  mortiMv 
were  accepted  by  said  heirs  and  their  hushed - 
That  at  the  time  of  the  marria^  of  the  aud 
Mary  Haile  with  the  said  Oharles  Riee.  fa  the 
year  iH.'i^,  p.-iid  IloJton  and  liarlow  were  in 
quiet  and  peaceable  possession  of  the  said  land, 
and  ignorant  of  any  objection  to  their  title. 
That  the  buildings  on  said  land,  .nt  the  timeof 
the  purchase,  having  been  destroyed  by  fire, 
the  nid  Holton  and  Barlow  rebuilt  the  ssne 
at  an  expense  of  $1(X>,000,  which  impmvemfnts 
wore  made  with  the  full  knowleiige  of  i>rdd 
heirs,  and  without  any  objection  on  their  psrt. 
.Vnd  tliat  the  Raid  Martha  Phipp*;  jiuid  Miry 
Haile.  now  yiary  liicc.  by  accepting  and  re- 
(X'iviug  payments  of  mooajV  ftom  the  said 
Holton  and  Barlow  upon  the  aaid  note*  tad 
•mortgage,  during  the  time  between  the  [*231 
death  of  the  said  Phip^xs  and  Haile.  and  the 
last  marriage  of  the  said  Mary,  and  when  the 
said  Martha  and  Mary  were  of  full  age.  wideb 
said  payments  were  proved  to  have  b«?en  raari'- 
and  received,  have  ftuther  ratified  and  coa- 
firmed  the  sidd  tmnd  and  the  said  deed. 

That  said  Holton  and  l»arlow.  prinoiptllr 
by  reason  of  such  expeoditureH,  becauae  iarfciy 
indebted  to  the  AgricaJtural  Bank  and  Ihr 
Planters'  Bank,  two  of  the  defendant.*,  and  to 
>ecure  that  indebtedness,  the  said  Barlow,  uo 
the  6th  of  May,  1888.  eieented  to  iheoi  a  fssd 
and  valid  deed  of  mortgage,  conveying  to  msBI 
his  undivided  interest  in  said  premises. 

That  the  said  Holton.  in  February.  1818. 
sold  and  convey  e(i  his  interest  in  s;ud  pn-mi^es 
to  the  said  Demon  B.  Spencer,  one  of  tlie  df^ 
fendanls;  that  said  Spencer,  in  considerstioa 
of  the  terms  of  his  purchase  from  Uolf-  n  <lid, 
on  the  27th  of  July,  convey  the  stuut,  faff 

a  good  and  valid  mortgage,  lotlieadd  PtHtNir 
liank. 

That  the  said  Agricultural  Bank  and  the 
said  Planters'  Bank  are  now  in  pKwsf  ssion  of 
said  premises  as  mortgagees,  and  by  virtus  ef  a 
good  and  valid  quitcuaim  deed  from  Ciw  mil 
Sarah  GHmou  and  her  husband  David  B. 
Gibson. 

That  the  said  Holton  and  Bartow,  and  te» 

claiiuin-  under  them.  u  <n  unm  )I«  <teii  in  th'-' 
possession,  and  unapprised  of  uny  suppoied  ttif 
jecukm  to  their  title.  That  tlwy  mm  fM 
the  whole  of  said  purcha^io  money. 

\V  hich  testimony,  as  set  forth  htn^  <m 
both  ddea,  was  all  the  testimony  m  the  cumm. 

The  couu«'l  for  the  ^nid  defen<lsnt>  htrr 
offered  to  read  in  evidence  the  Niid  U>iid  for 
title,  and  the  said  deed  hereinltefons  meo 
tioned,  in  connection  with  the  fon-p^inc  pw-c'fiL 

liul  to  the  itadin,;^  of  tiie  Mune  in  evidcfcor 
the  said  counsel  for  the  said  ulatntiffs  c^ij<<k4 
hecauw  he  says,  that  nl  the  day«  of  the  dales 
of  the  said  bond  and  of  the  saiii  desdiht  fl^ 
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bcire.  Martha,  Mary,  and  Sarah,  were  under 
coverture,  and  were  infants  under  the  age  of 
twenty  ont  years,  so  that  the  said  bond  and  the 
said  deed  are  absolutely  void.  The  said  jud|?e 
did  then  and  there  declare  and  deliver  his 
opinion,  that  the  said  objection,  so  taken 
by  the  said  counsel  for  the  said  plaiuliHs. 
ought  to  be  allowed:  that  the  said  bond 
auu  the  said  deed  ought  not  to  be  ad- 
miiled  in  evidence,  and  did  accordingly  de- 
cide that  the  same  should  not  be  read  in  evi 
deuce  on  the  part  of  the  said  defendants;  to 
which  said  opinion  of  the  stiid  judge,  the  said 
counsel  for  the  said  defendants  did  then  and 
there,  in  due  form  of  law,  except,  before  the 
jury  retired  from  their  box,  and  prayed  that 
the'said  exceptions  might  be  signed,  and  sealed, 
and  made  a  part  of  the  record.  And  il  is  ac- 
w^rdim^lv  done.        S.  J.  Gholson.    [l.  8.] 

May^24ih.  1843. 
23i2*]     *To  review  this  decision  of  the  court 
below,  the  case  w^as  brought  up  to  this  court. 

It  was  argued  by  Mr.  Mason.  Attorney- 
General,  for  the  plaiutills  in  error,  and  Mr. 
Tftomas  J.  Johruton  and  Mr.  Crittenden  for 
the  defendaul*  in  error. 

Mr.  Ma«iin,  for  the  plaintifts  in  error,  stated 
the  case,  and  theu  proceeded: 

L  The  title,  bond,  and  deed  were  admissible 
in  evidence.    The  common  law  imparted  to 
the  husband,  as  a  necessary  incident  to  the 
sei.MiD  he  acquired  of  the  wife's  freehold  estate 
by  the  marriage,  a  power,  by  alienation,  of 
converting  her  interest  in  it  to  a  mere  right. 
Hence  a  conveyance  by  him  of  the  fee  operated 
a   discontinuance,  and  ejectment  would  not 
lie;  although,  by  the  statute  of  32  Hen.  VIII., 
ch.  28,  sec.  6,  explained  by  the  seatute  of  34 
tind  35  Hen.  Vlll.,  the  act  of  the  husband 
alone  was  not  permitted  to  have  this  effect, 
and  a  right  of  entry  was  reserved  to  the  wife, 
and  to  her  heirs,  on  the  death  of  the  husband. 
It  has  never  been  questioned  that  she  might, 
after  the  termination  of  the  coverture,  confirm 
her   husband's  deed.    (1  Roper  on  Husband 
und  Wife,  54,  55.) 

The  deed  from  llie  husband  is  only  a  link  in 
the  chain  of  title,  and  was  necessarily  admissi- 
ble, in  connection  with  other  testimony,  to  es- 
i^ibihih  an  act  of  contirmation  by  the  wife,  when 
'^:>Ie  and  free  from  disability. 

The  rea-xon  assigned  bv  the  court  below  was 
Bvkiolly  insuHicieuL;  neilfier  the  iufaucy  nor  the 
QO^erture  of  the  feine»  covert  necessarily  ex- 
cluded the  deed. 

Tliere  are  many  cases  in  which  the  deed  of  a 
Ti&rried  woman  binds  her,  without  confirma- 
lon,  when  sole,  although,  at  its  date,  she  was 
in  Lufaut;  aud  the  deed  of  a  husband  for  his 
life's  real  estate  may  be  confirmed,  aud  pass 
Ixe  title.    (Doughis's  Rep. ,  53,  Cowper's  Rep., 
ro:2;    ii  i*-  NVms.,  120.)    The  deed  from  the 
xut»liaJid  is  the  basis,  or  first  link,  in  (he  chain 
»f  title,  and  ought  not  to  have  been  excluded, 
f  I  lie  Ixtud  and  deed  had  been  admitted  as 
f fence,  and  no  .suthoic-nt  confirmation  by  tlie 
fts.  wheu  sole,  hud  been  shown,  it  would 
been  competent  for  the  court  to  charge 
.  -   jury  as  to  the  sutliciency  of  these  instru- 
,>c^ata  in  law  to  bind  the  wife's  interests. 

The  court  erred  in  excludmg  evidence  which 
f  iKMilf  was  instifiicient,  but  which,  neverthe- 
-es«,  waa  com]x.'ieut. 


II.  It  is  submitted,  that  it  appears  on  the 
record,  notwithstanding  this  exclusion  of  the 
first  link  in  defendants'  paper  title,  that  the  fe- 
male plnintifTs  had  ratified  and  confirmed  the 
bowt  Jide  sale  of  the  fee-simple  property  after 
their  disability  was  removed. 

1.  They  received  and  gave  acquittances  of 
the  purchase  money.  They  cannot  be  per- 
mitted to  deny  knowledge  of  the  consideration 
•for  which  tlie  nayments  were  thus  [*333 
made.  They  haa  signed  both  bond  and  deetl. 
The  deed  was  acknowledged  by  them,  and 
their  relinquishment  made  privily,  with  full  ex- 
planation, and  the  deed  was  of  record. 

2.  The  tenement  on  the  premises  was  de- 
8troye<l  by  fire,  and  they,  free  from  disabilit}', 
stood  by  and  permitted  the  grantees  of  their 
husbands  and  themselves  to  erect  buildings 
thereon,  at  a  cost  far  exceeding  the  purchase 
money,  without  interposing,  by  any  warning 
that  the  title  made  was  objected  to  and  its  con- 
firmation denied ;  such  acts,  on  the  part  of  per- 
sons free  from  disability,  ought  to  be  regarded 
as  confirmatory  of  a  defective  bonti  fide  convey- 
ance; and  the  parties,  although  they  be  fe- 
males, will  not  be  permitted  to  recover  the 
projxirty  thus  improved  without  objection  on 
their  part,  and  for  which  they  have  themselves 
received  the  full  payment  of  the  purchase 
money. 

III.  The  deed  Is  the  act  of  the  feme*  covert; 
they  are  parties  to  it,  executed  it.  and  the  estate 
granted  and  intended  to  be  conveyed  wjis  their 
property.  The  deed  is  between  the  legal  heirs 
of  Adam  Bower,  deceased,  of  the  first  part. 
Martha,  wife  of  Pliipfw,  Mary,  wife  of  Haile, 
and  Sarah,  wife  of  Gibson,  were  the  children 
and  heirs  of  Bower.  They  signed  the  decil. 
and  their  renunciation  was  taken  in  substantial 
conformity  with  the  law  of  Mississippi,  and 
the  thing  granted  was  their  inheritance.  The 

Ehraseology  employed  is  not  material.  A  deed 
y  an  attorney  in  fact  is  valid,  whether  he  signs 
as  B.  W.,  attorney  for  R  C. :  or  R.  C.  by  B. 
W.,  his  attorney.    (4  Hen.  «&  Mun.,  184.) 

The  claim  of  title  set  up  by  two  of  these 
females,  now  that  they  are  marrie<l  to  other 
husbands,  is  sustained  by  the  most  refined  and 
technical  rejisoning.  The  printed  argument  of 
Mr.  Johntiton  affords  a  sptxiimen  of  this. 

It  is  not  denied,  that,  to  bind  a  married  wo- 
man by  a  deed  executed  with  her  husband 
during  coverture,  she  must  haveacknowle<lged 
it  in  substantial  conformity  with  the  terms  of 
the  statute.    The  requisites  are — 

1.  A  previous  acknowledgment  made  by  her, 
on  a  private  examination,  apart  from  her  hus- 
band. 

2.  That  she  signed,  sealed,  and  delivered  the 
same  as  her  voluntary  act,  freely,  without  any 
fear  or  compulsion  of  her  husband. 

3.  And  a  certilicate  tlureof.  written  on  or 
under  the  said  (leeil  of  conveyance,  signed  by 
the  judge  or  justice  before  whom  il  was  taken. 

The  statute  of  Mississippi  does  not  prescribe 
the  form  of  the  certificate.  The  guards  thrown 
an)uud  the  rights  of  nmrried  women  are  con- 
tained in  tjie.se  requisites,  and  the  deed  is  ^ood 
and  binding,  if  they  have  been  substantially 
observed. 

In  Virginia  there  is  a  similar  statute,  with  an 
additional  section,   prescribing  the  form  of 
I  the  wife's  acknowledgmeut.    Tucker,  in  bis 
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234*1  'Commentaries  (Vol.  I.  tit.  Deeds  of 
FImm  Oowrt,  p.  967).  after  referring  to  these 

provi«iions  of  the  Viririiiiii  stntuies,  remarks: 

"  Here  wc  see  that  itte  object  of  the  Isw  isto 
Moertaio,  by  a  privy  examination  of  the  wife, 
apart  from  her  hii«*bftnd,  whethor,  in  thpoTcni 
tion  of  the  deed  {]isjM>j>in^  of  her  righla,  she 
exercises  Uiat  free  will  which  h  of  the  easenoe 
of  all  contracts    This  i:^  eflTected  by  an  ex-  ; 
amination  in  court  by  oue  of  the  judges  thereof  i 
or  in  vacation  by  two  juMtiocs  of  the  peace."  I 
[One  is  suftlcient  in  Miwissippi.]     •  Xnv,  np 
on  well  received  principles,  it  is  clear  uml  luis 
act  must  be  strictly  pursued:  for  it  la  an  In*  I 
novation  upon  the  common  law;  and,  more- 
Qver,  it  prescribes  the  mo<>e  in  which  a  perscm 
may  convey,  who  was  before  disabled  to  convey. 
That  mode  must  therefore  be  pursued :  and  as 
yce  do  not  pursue  it  if  we  va^  from  it,  so  it 
follows  that  it  shonld  besubetiuitlallj,  at  least, 
complied  with." 

Acts  of  .iastloes  of  the  peace,  done  in  the 
CouiiTry  ire  iilways  viewed  fuvornhly ;  and.  if 
subtiiantially  comformable  to  law,  are  held 
sufficient. 

The  rertificate  in  thi^  <  use  is  i,  ninth 
page  of  the  record.  It  is  not  denied  that  the 
jtiwoe  of  the  peace  waa  duly  authorised  to 
act,  and  that  his  oflicial  rertiticate  was  writtm 
on  or  under  the  deed.  But  it  is  objected,  that  i 
he  has  not  done  or  certlfled  what  the  law  re- 
quires. 

There  is  no  obieci  ion  that  the  same  certificate 
embraces  two  oflicial  acts.  The  first  paragraph 
certifies  the  acknowledement  of  all  the  parties 
to  the  deed,  with  a  view  to  its  record.  .  That 
was  a  separate  and  independent  act. 

The  second  paragraph  or  sentenre  of  thp 
certificate  is  the  subject  of  dispute.  What 
does  the  justice  ceriify? 

1.  That  Martha  Phipi)s,  Sarah  Gibson,  and 
Mary  Ilailc.  wives  of  William  M.  Phipps, 
WiHiam  R.  Hiiile.  and  David  H.  frihson,  Imv- 
iog  been  examined  separate  and  apart  from 
their  hustMnds, 

2.  .\cknowIed;ied  that  they  signed,  f^ealed, 
and  delivered  the  same  as  their  act  and  deed, 
free  of  fears,  threats,  or  compulsion  of  thdr 
said  hti-'tntnds 

8.  And  tlie^e  facls  he  certilies. 

Now.  is  not  this  a  substantiQl  compliance 

WiUl  the  -!:itutr'' 

Tlitf  ubjtctiou  lo  the  urjirnumticul  coustruc- 
tion  of  this  sentence  6w>^  Dot  appear  tome  well 
foiiiiilcd.     It-  triH'  rfadini:  i-,  thnt  the  itistirc 
ctimH-s  Ills  liLivini:  <'A;iinin(  (l  tliu  wiv*:^  liepjiiate 
andapHtt  troin  ttuir  )iii'')i:iihIs:  and,  on  tbatex- 
atiiiii:ti ioti,  flir  wiv«>,  tluis  ht  iiiij:  srpjiraie  an(i 
apurl  Iruui  their  liUNicuulN.  nia*,ie  the  nt  kiiowl 
edgment.    Pt  iw  exitminutions  in  r<>un  and  in 
tlir  (  (nmtry  huve  Ix  rn   t«in>r  t>r;icti(  cd.  Tlie 
Ici  iii!^  are  lechuicai.    It  h  agaiiial  tlu-  inlhu'n<  e 
of  the  husband  that  the  wife  is  proieei< d  .  and 
an  examination  is  privy  or  private,  wiihin  the 
staJuie.  whfn  he  in  not  prewnt.    Thfi  cflfitial 
prcM-ner  <>f  others  vvnuld  not   vili»te  it :  and 
^85*j  *there  is  no  just  reason  to  infer,  in  this  i 
case,  that  anyone  was  preeent.   The  statntere- 1 
quires  a  "  private  exaniinntion.  ajiart  from  Ihc  ' 
husband.     The  juHtice  ceriiUes  thai  he  mado'i 
an  examination,  separate  and  apart  from  •  1lb»  \ 

The  statute  requires  a  previous  mkiiomkxl^i 
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meut  that  fhe  signed,  sealed,  a&d  deUrered  Um 
same  as  her  voluntary  ad,  fredy.  widMMit  for. 

threat^i.  or  compulvion  of  her  hnKlnnd.  Tbe 
certiiiciile  it*,  that  itiey  acknowledged  to  haw 
signed,  sealed,  and  delivered  the  tame  sstbsr 
art  and  deed,  free  of  fearS^  thifalS,  Of  eOBpal- 
sion  of  their  husbands. 

This  court,  in  IS  PMers.  345.  mid:  "The 
law  pre«time<!  n  frm^  f^ert  under  tbe  cwrrvw 
of  her  huhhand.  '  It  in  against  this  presumed 
influence  that  the  privy  examhistion  Mltttaid' 
ed  to  protect  Tier,  w  hen  th<»  "fntutp  requirp*. 
lliHt  she  shall  acknowledge  the  saxxit  as  hor 
voluntary  act.  freely,  without  fear;  and  it 
means  nothing  more  than  that  she  f^hall  declare 
her  act  to  have  been  done  free  from  sicft  itj- 
rtuences.  This  is  done  in  the  certificate,  aiw! 
the  aifective  and  essential  words  of  the  ftaluw 
are  emplovcd.  {Ifepbvm  DvMf;  12  P^*«i, 
345:  Shalhr  v.  lirai,<!.  >\  Binney.  485:  .VcJatire 
V.  Ward,  5  Binney,  299;  1  Peters. 

There  is  no  proof  in  the  vccord  thai  the/cM* 
cof>ert  were  infants. 

IV.  It  is  objected  that  the  actmowledgsi^t 
of  the/«m«c  hi  not  recorded.  By  the  noeni,  it 
appears  that  tlie  deed,  with  the  erriiSatf 
wiiich  was  an  essential  part  of  it,  wa^  rectivf«i 
for  record  on  tbe  day  after  the  ezeentioa:  «b4 
on  the  next  day,  the  clerk  certifie>  that  \lt 
within  deed  is  recorded.  It  is  an  tmsuthorunl 
conclusion,  that  the  certificate  was  nottMorf- 
ed  as  a  part  of  the  dei'd 

No  such  objection  hpi>earv  io  have 
helow,  and  there  hi  ti<»thing  in  the  cimia- 
stanccs  of  this  ra^e  to  ind-.n  e  the  rxjurt  to  ^t- 
sume  defects  wliich  do  not  appear  to  ex»t  a 
favor  of  the  plaintiffs.  But  no  que«t  r  « 
as  to  the  record  of  the  (certificate.  If  tie  t«i 
were  so,  it  was  8ufii(  ieut;  but  the  court,  bvm 
fiisiiiL'  to  allow  the  deed  to  be  read,  (iepri^t^ 
the  defendants  of  the  right  to  exhibit  the proot 
which,  it  Is  confidently  as-serted,  wssat  fcssi 
to  perff  ct  their  ca#e,  so  far  :is  tbereootdsf  the 
certificate  was  require<l  by  law. 

The  defendants,  bona  jidf.  bought  sad  |sil 
for  the  property  of  \h{-  hmtx.  They  unitf^  » 
a  bond  and  conveyance  of  the  property.  *i«J 
relieved  from  diaabllity.  thev  reod^ed  the|«^ 
chase  money,  and  they  sioo'.\  by  and  pniiii"«" 
tlie  inuooent  puruhasciatpofel^ifl  propertrisp' 
on  It  improvemenit  ^tPi0m$i  of  more  tbaag 
liundred  thonsand  <iollar»/  without  hitefjtfasf 
uhjeclion  or  aMvefiioa  entitle:  th^  have  M 
proposed  to  retUftt  fW^pirchRSe  nioort^* 
imU  ninify  against  enormous  expendHn*  J* 
in>[)raveuiente.  It  can  hardly  be,  that,Mdtf 
such  dfCQiMtanoes.  the  claim  *of  title  a 
their  subsequent  husband*  can  K  "•-^ 
eessfidly  nniintained  bv  the  rehL,..;^ 
ni<  al  reasoning  resort od  to. 

Mr.  .1.  J  Jf/hnKton,  for  defendants 

The  eitrplions  to  the  dccisiOQ  ^  ^ 
behyw  w«re  taken  and  were  c  :   ■  ■ 


rejeetioit  of  two  instniments  of  wniui|;it>^ 
were  olfi#i^d  in  evidence  on  behalf  «iftt'<w 


frndanls. 


now  (he  appeUai 
rly  rejected,  the 


The  first  of  thCfi  u  i-uh  nd  ir  :?f  <  -« 
a  deed,  in  RHeged  purefUsiMJOiij^  ii^      !>  t>  : 
tng  to  have  been  executed,  UBliif  #^  ^  r  u-^ 

Ml-    fl.iil.  IM..W  Mrv  Hie.  >;ir:,nTrs  Plii:-:  • 
^]C]^)U!»  iiaiit^f  wiicttu  ihm  mpntwiMiiL"'*''  'diini 
 H<»WA'. 


tM  The  Aohicultdral  Bank  of  ^Mississippi  et  al.  v.  Rick  kt  al.  2S6 


qwtion  of  the  title  depends  solely  upftii  the 
ralldi^  of  these  conveyances. 

L  1.  As  to  the  bond,  it  is  only  necessary  to 
icfer  to  the  caw  of  Jlirf.vi/'M  Legtu  v.  SUwart 
(#«f..  which  wan  decidf'i,  upon  able  debate  and 
imp].- (U  lihcrHtion,  af  tliclast  term  of  thin  cfnirt. 
vkereiu  it  wm  held  that  an  equitable  title  could 
MC  be  set  up  either  to  ttrateln  or  to  defeat  an 
ut'i.n  of  fjectmenl  How.  V .  S.  R.,  760.) 
Ueoce,  had  the  bond  been  acknowledged  bv 
iImw  married  women,  and  otberwiae  Talld,  ft 
mpropf'rly  rejertcd  by  tlu-  lower  court. 

2.  The  name  ceremony  of  an  acknowledg- 
nrat,  on  a  private  examination,  is  required,  by 
iie  statute  of  Mississippi,  in  flic  alienation  of 
suitable  as  in  that  of  legal  e.^tHtes,  both  kinds 
>t  otala being  within  the  term.s  and  meaning  of 
he  statute:  "  No  estate  of  n  ft  t/i^  cortrt  shall 
iCTtt»fier  pa-ss  by  her  deed  or  conveyance,"  &c. 
|u  >ted  hereafu.*r).  (Howanl  ^  Hutchinson, 
ST  I  So,  in  Ohio,  leases  by  ft  titf»  rorert  m\M»X 
■  tcknowledired.  (6  Ohio  R.,  813.)  In  this 
.-'H.  there  is  no  certificate  or  ttdluiowledgiiient 
ihatever  of  the  bond. 

8.  The  bond  of  a  married  women  is,  upon  the 
i  ncral  principles  of  the  law,  utterly  void.  (2 
icot.  168.  5th  ed. :  6  Wend..  1 ;  1  Bailey.  184; 
I  filOTT's  Eq..  617:  5  Day,  4M:  7  Conn.  R., 

il.  The  deed  was  properly  rejected  upon 
kns  grounds: 

1.  Ul  intrinsic  defect.  Phipps.  Haile,  and 
Sibsoa  grant,  "in  right  of  their  wives,"  but 
Ime  wives  are  not  parties  to  the  deed.   Tt  Is 

ro**,  iheir  «iirnatiii<  <  arc  afflxrd  but  their 
;«n«j  are  not  in  the  b^niy  <jf  the  deed.  Now, 
i-«  rather  tilte  learning  to  say,  and  to  say  here, 
bat  there  must  be  a  L'nmfor,  a  grantee,  and  a 
tking granted,  to  every  liced  that  grants  land: 
btl  a  grantor  is  as  necessary  ji-s  a  jjrantw  or 
king  srmnred ;  or  that  there  is  a  place  in  a  (iced 
or  the  name  of  the  party  who  grants,  and  that 
\k  plaoe  is  not  the  bottom  of  the  deed.  This 
»  s  c'ood  conveyp.nce  of  the  life  estates  of 
*tipp9,  JIaile.  and  Giljwin;  the  two  former  be- 
187*]  ing  Mead,  and  their  wives  never  hav- 
%  been  made  parties  to  it  by  apt  words,  are 
etbsand  by  it. 

A  dc-ed  of  land,  executed  by  husband  and 
rife,  but  containing  no  words  of  grant  bv  the 
dfe.  does  mrt  convey  her  estate  in  the  land, 
er  her  right  of  dower.  (8  Mason's  0.  0.  R, 

there  are  no  grantors,  there  Is  no  rem- 

-v*  n  in  fquity.    (10  Ohio  R..  SO.*}.) 
\  deed  is  invalid,  though  the  Jenu  covert  be 
ned  in  the  premitea,  and  ber  signature  be 
^ixed,  if  not  named  elaewbere.  (7  Ohio  R., 

'  t  The  deed  wasproperlv  rejected,  because  of 
V>  defective  ceriiflcate  of  examination  and  ac» 

iiowledgrnent. 

The  statute  of  Misstssipfri  is  as  follows  (How> 

rd&  Hutchinson.  347V 

"Ho  estate  of  a  June  mtert  in  any  lands. 
?o«B^t8.  or  hereditaments,  lying  and  being 
1  thn  State,  shall  hereafter  pass  by  her  deed  or 
•WTeyance,  witliout  a  previous  arknowledg- 
>ait  made  by  her.  on  a  private  examination. 

Ct  from  her  husband,  Ijefore  a  judge,  &c., 
ibe  signed,  scaled,  and  delivered  the  same 
•Jhsr  voluntary  !ict  and  (lee<l.  freely,  without 
fnir,  thrsata,  or  compulsion  of  her  husband. 


and  a  certificate  thereof  written  on  or  under 
said  deed  or  conveyance,  and  signed  by  the 
judge  or  justice  before  whom  it  was  made; and 
every  deed  or  conveyance  so  executed  and  ac- 
knowledged by  a  feme  rovert  and  certified  as 
aforesaid  sliall  releaM'  and  bar  her  rlLrht  of 
dower  in  the  lands,  tenements,  and  heredita- 
ments mentioned  in  such  deed  or  conveyance.** 
It  does  not  appear  from  the  eertitieate  in  this 
case,  that  the  acknowledgment  of  the  married 
women  was  token  on  a  private  examination, 
which  is  refjulred  by  the  statute. 

In  the  hrst  sentence  of  the  certificate,  the 
husbands  and  tbeir  wives  all  appear  and  act  lo- 
gether;  in  the  second,  the  wives  all  api)ear  and 
act  together.  For  11  is  stated :  "And  Martha 
Fhipps,  Sarah  Gibson,  and  Mary  Haile.  wives 
of  William  M.  Fhipps.  William  R.  Haile,  and 
David  IT.  Gibson,  having  been  examined,  sep- 
araf'  and  apart  from  their  husbands,  and  ao- 
knowleittrcd  that  they  siLjiied,"  Arc.  If  gnim- 
iiiatical  construction  require  the  insertion  of  the 
word  "having"  before  the  word  "acknowl- 
edged," it  is  questionable  whether  there  be  any 
atflrmative  statement  of  the  acknowledgment 
at  all.  If  the  "word  separae,"  which  is  not  in 
the  statute,  and  imparts  no  vigor  to  its  phraseol- 
ogy, be  stricken  out,  the  wrtiflcnte  will  be: 
".Vnd  Martha  Phlpps,  Sarah  Gil)w)n,  and  Mary 
Haile,  wives,  &c.,  having  been  examined  apart 
from  their  htisbaiids,"  Ac.  It  Is  In  vnln  to  call 
tliis  an  "aekiiowledgment  made  by  her  (them) 
on  a  private  examination" ;  for  it  eviscerates  the 
very  vltaTs  of  the  statute.  The  examination 
may  havf  *been  not  only  apart  and  st-p  [*238 
arate  fn  tn  their  husbands,  but  private,  or,  in 
the  lanirii  iL'e  of  Coke,  solely  and  secretly,  and 
yet  the  acknowleflLrmeiit  may  have  been  made 
not  only  in  tlie  presence  of  tiie  relatives,  friends, 
and  dependents  of  their  husbands,  but  in  that 
of  the  husbands  themselves.  The  interpolation 

♦  of  the  word  "se|Mirate"  imparls  no  strength  to 
"apart,"  nor  are  they,  separate  and  apart,  or 
united,  ecpiivalent  to  "private":  "separate" 
liaving  reference  to  the  position  of  husband 
and  wife,  while  "private"  indicates  the  position 
of  the  magistrate  and  the  wife  in  reference  to 
the  whole  world  besides.  The  two  houses  of 
t'otigress  are  separate  and  apart,  but  not  very 
private;  the  Chief  Justice  and  his  associates  are 
separate  and  apart,  yet  together  constitute  one 
public  bench.  The  examination  of  married 
women,  separate  and  apart  from  their  husimnds, 
though  In  the  company  of  each  other,  would 
not  he  regarde<l  as  a  compliance  with  the  stat- 
ute; yet  it  is  obvious  from  the  face  of  the  cer- 
tificate, that  the  threesisters,  Mrs.  Phipps,  Mrs. 
Gibson,  and  Mrs  Iliule,  were  all  of  tliein  to- 
gether, acting,  acknowledging,  and  being  ex- 
amined; and,  for  aught  that  appears  to  the  con- 
trary, may  have  been  surrounded,  at  the  time 
of  the  acknowledgment,  by  the  friends,  rela- 
tives, and  dependents  of  their  husbands,  and  of 
thelrgrantees.a'jrainst  whose  arts  and  intluences, 
if  it  do  not  appear  by  the  cerliticate  thai  the 
rights  of  the  married  women  have  been  shielded 
and  protected,  the  statute  becomes  a  dead  letter, 
and  the  private  examination  a  m(X*kery.  The 
ca^^  of  Jone»  v.  M<tffe.tt  et  tix.  (6  Serg.  A:  Kawle, 

j  534)  was  decided  upon  the  ground  that  the 
Pennsylvania  statute  did  not  require  a  privy 
examination,  but  that  il  was  sullicient  if  the 

i/eme  covert  were  examined  "separate  and  a  [tart 
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frutu  iier  husband."  There  is  a  muUlaled  quo- 
tatioD,  I  believe,  in  the  same  case,  of  the  maxim. 

omnia  presitmuntur  riU  c*se  acta,  whicli  ifl  scv- 
er(!(i  from  donee  prvbetur  in  coiUmrium.  The 
certificate  anDibilates  the  presumption. 

The  disability  of  covrrttiro  cnn  only  l>e  over- 
come by  the  precise  means  nUowed  by  luw  for 
the  alienaiioDof  the  real  csiate  of  married  women 
(2  Story's  Ekj.,  (HTi  of  which  an  e&84.'ntiai  part 
is  a  private  examiiiaiion,  derived  from  the  En- 

?}\nh  mode  of  conveyance  by  fine,  and  rescueti 
rom  its  wreck.  Lord  Cotte  tiiui  diaootirseUi  of 
the  same : 

"  The  examination  must  be  solely  and  secret- 
ly, and  the  efTect  thereof  is,  whether  she  be 
content  of  her  own  free  good  will,  without  any 
menace  or  threat,  to  levy  a  fine  of  these  parcels, 
aud  name  them  to  her»  everything  diatinctiy 
contained  in  the  writ,  so  as  fthe  perfectly  under- 
stand what  she  doth;  and  if  the  judge  douhtefh 
of  her  e^c,  he  may  examine  her  upon  her  oath." 
(8  Inst,       6  Wend,,  18.) 

It  is  a  treiieral  principle  of  American  law. 
that  all  deeds  of  married  women,  without  a 
privy  examination,  an  void  (3  Lomax'a  Dig., 
Z.*19*]  *18);  and  that  all  acts  not  conformable 
to  acts  of  Assembly  are  void.  (Jlmi.,^.)  Some 
States  provide,  simply,  tliat  there  diall  be  a 
private  examination  upon  the  execution  of  a 
deed  by  a  feme  cotert, and  leave  everything  else 
to  the  integrity  and  intelligence  of  toe  officers 
authorized  to  conduct  it;  others  prescriljc  the 
acts  to  be  performed  by  the  otiicer,  such  as 
reading  the  deed,  making  known  its  contents, 
or  explaining  its  efTecfs(12I^igh,464  ;  1  Rinney, 
477;  6  Serg.  &  llawIc.SO).  without  the  perform- 
ance of  which  the  deed  is  inopenitive  and  void. 
But  it  Is  obvious  that  the  requirement  of  the 
private  examination  alone,  and  the  require- 
ment of  the  acts  which  constitute  it,  are  the 
same  thine— the  object  of  both  being  to  remove 
the  disability  which  results  from  the  matri- 
monial connection,  while  they  throw  an  in 
trenciunent  around  the  rights  of  the  feme 
eorert,  who  is  hardly  considered,  in  contemphi 
tioii  of  l;i\v.  to  have  u  '■ei>Hrate  l(  iral  existence, 
her  husband  and  herbcit  cou^liluiiug  but  one 
person.  The  sacred  injunction.  Whom  God 
Imlh  jftined  (oL'i-ilnT  h  t  no  man  put  it^under. 
is,  pro  luic  trice,  Ui^ire^iu'ded.uuU  the  miuisler  of 
the  law  is  clothed  with  a  confidence  which  is 
derdetl  to  the  hnshaiul.  The  im'tricienl  or  neu'- 
ligeul  Uiseharire  (►f  the  duliu»  of  the  oUice. 
which  tend  to  its  d(  irradation.  will  neither  be 

sustained  hy  suhlie  con^tnietion.  nor  reOeive 
the  counteiiant  e  of  c<nii  ts  of  justice. 

Tiie  words  of  the  cert ilicate  are,  that  "  they 
sii:ne<l.  s<:ded.  and  (h-Iivered  the  same  iVs  their 
act  and  deed,  fri  e  of  fears,  threats,  or  compul- 
hioii  of  llieir  saitl  liushands;"  the  language  of 
the  statute  is,  that  "  tl)ey  signed,  seuh'd.  and 
(i<-Iivered  tlic  same  as  their  voluntary  act  and 
deed,  freely,  without  any  fear,  threats,  or  c<»m- 
pulaion  of  the!r  said  husbands."  The  omission 
of  two  words  of  such  pregnant  iujport.emphHl- 
ieally  reileraled.  as  if  to  hlamp  frwdom  of 
voittiou  not  only  on  the  act  itseil,  imi  iht: 
manner  of  the  act.  is.  I  humbly  submit,  ao 
utterly  fatal  lo  tiie  certificate  as  lo  remler  any 
further  remariu  unnecest^ary.  except  .  tiuM* 
though  an  act  done  by  a  |XM  son  cap«lll0,«| 
contracting  wfudd  be  presumed  to  have  l^eeo 
vol  imlary ,  y«:t  Lliis  is  uoi  thiai  omm;  and  iiiat  mti^ 


word  -of  the  certificate  may  be  periecilj  true, 
yet  the  deed  may  have  been  signed  ndacMaily 
and  not  voluntarily,  sealed  reluctantly  rdi!  aoi 
voluntarily,  and  delivered  rductsotiy  Aod  au 
voluntarily. 

III.  The  acknowledgment  of  the  f'WJ  it 
not  recorded,  the  curtiticate  of  \ht  cierk  m 
bracing  the  deed  oolv. 

Be  It  rememberetl,  that  the  de«d  W4«  nr>t 
proved  as  an  original:  to  \k  i>Uicrve« 
than  as  such,  Ixith  the  acknonledement  sn<J 
the  certificate  must  be  reooidMi.  <Honni4 
Hulchiuhou.  34;i.) 

It  is  not  the  fact,  but  the  re<urdiag  of  thf 
fact,  that  makes  the  deed  eflectnsL  (TMcs 
DiK..  170;  1  Pet..  138,  140.) 

It  is  in  the  nature  of  a  judicial  prowsJiii:. 
of  which  there  must  be  a  record. 

•IV,  Canfirmaiitm.  It  may  yet  be  (•240 
contende<l.  that  the  bond,  or  the  dit'l.  or  ihf 
mortgage,  was  confirmed,  after  dissbiHtj  ft 
moved,  and  that  the  mode  of  omfinDslkia  «» 
the  receipt  of  moncv  u|)c>n  the  nolo  kdrva  fer 
the  pro^MMTty  for  wiuch  suit  was  bnw^iii. 

Void  instmmenta  are  fncapiAleof 
tion  (Btorv  s  Cont.,  sec  47   TI  :  vden'g  R 
which  muhi  be  by  an  iuMrument  of  ss  bigb  s 
nature.  (9TMint..M:  10  Petera,W.) 

A  lease. which  is  void  as  trt  n  n  nudn'^fTfsur, 
cannot  be  set  up  as  a  defeut>e  to  m  uiiuo  cf 
ejeetment  brought  by  him,  atthoufh  it  i^ 
proved  that  he  receive*!  rctir.  or  sufffwi  ti? 
tenant  to  make  improvemeoti..  iL*w  Lib. 
Oct..  1845.  p.  800;  Doug.,  50.) 

Confirmation  cannot  rx'. unless  with  aka&«i 
edge  of  their  rights.    (5  Ohio  R.,2oi.) 

To  make  an  act  amount  to  ntU  llvii-rT,  t^ 
must  be  clear  knowledge.    (5  Dsna.  294.) 

It  must  be  known  that  receipt  of  vam^ 
made  good  tlie  redelivery.    (9  Dans,  477.) 

The  act  relied  on  here  was  the  reedft  d 
money  upon  the  notes,  without  any  refansBf 
w  hatever  to  the  bond*  deed,  OT  wonfft^  If 
payor  or  payee. 

U(>on  the  mortgage,  which  was  not  oCtriri 
in  evidence,  no  question  was  no-o  ;:i  Iht 
lieiow;  of  ootirsoi  oooa  can  be  raMtsdor 
eredbere.  (It  Wheat  ,  199.) 

The  time  when,  ^ii.-!  'in- «  \\-\z\>  \-  r  i:.  "■^'ip* 
tliis  mouc^'  WHS  received,  wiii  mmk 
the  intention  with  w%fch  it  was  mJw^iW 
the  etlecl  of  its  r«  i ,  if  * 

1'he  defects  in  line  lieed  liad  not 
tuined  when  tbe'jpaymenis  were  i 

bon<I  ^vn5  nrdcTTtr.<n!   f..  T«f-  riv:L.^-i  :li 
deed,  ami  ihc  dk;iLil  vv«La  ljMii4:V4j<i  lu 
hence  tfc^re  could  liave  been  oo 

confirm  Whwf    \\;i>  (••C'ld-V^! 

ligHtorv.    Suil  vv;ia  LnuL4jLt  ^ 
di  <i  W  IS  diacovenad  to  oe  - 
cffecl  of  the  receipt  of  mocMPr  fn  s  ^  i 
character  cannot  prejudice  tsr  (>r;\V< 
of  Mrs.  Rice  or  Mrs.  Phlppa    1^>  ^» 
could  only  receive  it  tbun  riace.  (hi  y  t^i 
right  to  the  penonalty  of  iSMkg wt>]^\i\'- 
bands;   upoc  nbu  ii,  un'rei.vt  r,  th' 
statutory  lien  for  their  tMaUk.  '^hr  \a* 
not  put  them  in  the  pfadtoMNttt 
their  ri::iits  l^y  failllk■or.^^^  ^* 

trust, or  losing  ihinr  |ifiviiii(iiii|j|r|it>.  h\  »  U  \ 
performance  of  the  datft»ii9  e.\eiuti>r\i:' 

admini-t  ration. 

TbCfV        twii^i^  iiii^im^^it,  set.  t)(*r  L'j 
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t)0D  of  confimuUioo.  oor  knowledge  of  tbeir 
ri^bu,  till  salt  wse  brought. 

^T.Crittendt  n .  on  the  >^nmc'  side: 

It  mi^t  be  disbouonilile  for  any  particM  ex- 
cept nyuried  women  to  fry  and  pet  t'his  property 
t«ick:  but  the  law  is  not  friendly  to  their 
riebts.  and  in  nine  ca<«e8  out  of  ten.tliey  do  not 
Ml*]  know  what  they  'are  conveying  away 
when  tlu'V  execute  deeds.  In  thi^  case,  the 
property  belonged  to  the  wife,  but  she  is  not 
otmed  as  a  irrantor  in  the  deed,  and  therefore 
a  Dot  bound  by  it.    (8  Mjtsrm'K  r.C.R..847.) 

[Mr.  VritUiuhn  ihen  examined  the  certificate 
of  the  inafislnSa,  which  he  oontonded  was  not' 
sufficient.  J 

It  U  ar^ed  that  a  sabeeqnent  acceptance  of 
money  by  these  wives,  after  the  death  of  tlieir 
liB»bands»reftCt8  upon  the  original  contract  and 
fliAnas  It.  But  It  cannot  make  a  deed  good 
videhli  intrinsically  void.  Instniments  may 
ttocoafliBMd  in  some  cases,  it  is  true,  but  only 
ivtai  tbej  are  Tslld  formnie  pMrposet,  nnd  not 
when  they  are  wholly  void.  And  beBide«.  tlie 
coalbsung  act  must  be  ^K'rfonned  witli  the  in- 
feilioB  nod  Dorpoae  of  producing  such  a  con- 
laqueoce.  ft  cannot  be  effected  incidentally. 
The  mere  receipt  of  money  is  not  sufficient. 

Mr.  Chief  JutHee  Tarxt  delivered  the  opinion 
of  the  court : 

This  being  an  action  of  ejectment,  the  only 
question  between  the  parties  is  up(m  tlie  legal 

tide. 

It  b  luimitted.  ill  the  exception,  that  Mair 
Bice  and  Martha  Phipps,  lessors  of  the  plaintiff, 
tme  each  of  them,  as  fadrt-at-taw  of  Adam 
B  >wer.  entitled  to  an  undivided  third  part  of 
Uie  premises  mentioned  in  the  declaration,  in 
fce«mp1e.  In  order  to  shnw  title  oot  of  them, 
t'  l'  plaint ifTs  in  error  relied  upon  the  bond  of 
amveyance  and  deed,  mentioned  in  the  state- 
Bent  of  the  case,  both  of  which  were  signed 
and  sealed  by  thes*'  lessor<»  of  the  plaintiff,  but 
vere  executed  while  they  were  feme*  iurrert. 

As  regards  the  bond.it  would  not  have  trans- 
ferred the  legal  title,  even  if  all  the  parties  had 
been  capable  of  enterine  into  a  valid  and  bind- 
iof  agreement.  But  as  to  the  feine*  roreri  who 
ni^ned  it,  it  was  merely  void,  and  conferred  no 
rieht.  legal  or  equitable,  upon  the  obligees. 

Tlie  clee<i,  alf*o.  i«  inoperative  as  to  th<  ir  title 
to  Ums  land.  In  the  premises  of  thisinstrument. 
ft  is  stated  to  be  tlie  indenture  of  thetr  rr>spect 
ire  liu«b.-inds  in  right  of  their  wives,  of  the  one 
part,  and  of  the  grantees,  of  the  oiher  part — 
the  bnsbandsand  the  grantees  being  speciflcally 
named -.  an<l  the  parties  of  tlie  first  part  there 
grant  and  convey  to  the  parties  of  the  second 
part.  The  lessors  of  the  plaintiff  are  not  de- 
scribed &«*  grantors;  and  they  use  no  words  to 
Cf>nvey  their  interest.  It  is  altogether  the  act 
of  the  husbands,  and  they  alone  convey.  Now, 
io  order  to  convey  by  grant,  the  party  possess- 
ing ihe  right  must  be  the  grantor,  and  use  apt 
and  proper  words  to  convey  to  the  grantee,  and 
merely  signing  and  sealing'and  acitnowledging 
an  invtrament.  in  which  another  person  is 
p-antor,  is  not  .sufTlcient.  The  deed  in  qne.'^tion 
oofiT^ed  the  marital  interest  of  the  husbands 
in  tbeae  lands,  hot  nothing  more. 
242*1  unnecessary  to  inquire  whether 

the  acknowledgment  of  the  femes  covert  is  or  is 
not  in  noofomuty  with  the  statute  of  lOssIs* 
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sippi.  For  assuming  it  to  be  entirely  regular,  it 
would  not  give  effect  to  the  conveyance  of  their 

interests  made  by  the  husbands  alone.  And  as 
to  the  receipt  of'  the  money  mentioned  in  the 
testimony,  after  they  became  sole.  It  certainly 

could  not  operate  as  a  lei^al  conveyance,  ]ms^- 
ing  the  estate  tu  the  grantee,  nor  give  effect  to 
a  deed  which  as  to  them  was  utteny  Told. 

T?it'  j'lihjmt  nt  pf  the  Circuit  Court  i$  there- 
fore ajinned. 

Gttetf— SlfoLeant  SOS. 


CHARLES  CLIFTON,  aaimant,  Plaintiff  in 

9, 

THE  UNITED  8TAT£8. 

Seizure  for  violation  of  revenue  la  wn — vthen  bur- 
den of  jmnf  ix  on  claimanU — omisinon  of 
proof,  preemption*  on — one  good  count  in  in- 
ft/rination  for  forfeiture  will  euppori  judgment 
—fraudulent  undertalwUim—bar—etaiutee 
explained. 

upon  the  trial  of  a  cjiuw  wln  n>  (foo<l8  lia<l  Ijcen 
seized  upon  siisjiicion  of  ln'itiK  f t aiKiuIi  ntly  iiu- 
Dorted.  and  the  L  iiitfU  States  liud  .-iliown  suHh  ii-nt 
MTOund  for  an  opinion  of  the  court  that  prolmlile 
cau8«  existed  for  the  prosecution,  and  notlLf  liud 
been  ffiven  to  the  cluimunt  to  prtxluec  his  biH>l£8 
an«l  accounts  relatinir  to  those  froodu,  it  ytan  pmner 
fortbo  court  to  instruct  the  Jury,  that,  if  tlie  ehilni- 
ant  bad  withheld  the  testimony  of  his  accounts  and 
transacttons  with  the  jmr  ties  abroad  from  whom  he 
recelTsd  we  goods,  they  were  at  liberty  to  pre- 
sume that.  If  moduopd,  theor  wouM  have  operated 
unfavorably  in  bisoause. 

The  doctrine  laid  down  in  S  Bvans's  Pothlw,  IMK 
cited  and  approved,  namely :  **  Hut  If  the  woaker 
and  less  sattofactory  evidence  Is  alvea  and  relied  nn 
in  support  of  a  faoC»  when  !t  is  apnarent  to  the 
court  and  Jury  that  proof  of  a  morodlreotand  ejc> 
piictt  character  was  witbin  the  power  of  the  party, 
the  same  caution  which  rejects  the  secondary  evi- 
dence will  awaken  distrust  and  suspicion  of  the 
wcukor  and  lesK  stktisfaetory,  and  it  may  well  Ik- 
presumed,  that  If  the  more  perfect  expctsition  hud 
l>eeo  Kiven.  it  would  have  laid  open  detlcicncios 
and  objections  which  the  more  obscure  and  unoer- 
tatn  testimony  was  intended  tooonoeal." 

The  jirini  iple  estwbli.-^licd  in  the  case  of  Wood  v. 
The  ITnin  d  Sintcs  (16  Peter?.  342)  reviewed  and 
confirmed,  namely :  "That  If  Roods  are  fraudu- 
lently involt«-d,  they  are  not  exempted  from  for- 
feiture by  havinir  l)een  u|ipniised  In  the  custum- 
houfe  at  vnluations  exeeedlni?  the  prices  in  the  iu- 
vt)lees,  iind  delivered  to  the  importers  on  payment 
of  the  duties  awe«sed  upon  such  increased  Valua- 
tions." 

If  the  Infonnaflon  ennfains  wveral  counts, 
founded  on  th<"  tollnwiiiK  iifts,  namely,  ttie.«ixty- 
eixth  !»e(  tli)n  of  the  Act  ot  I7W,  tlu-  fourth  seetion 
of  the  Al  t  of  and  the  foiii-teeinh  section  of 
the  A»  f  (if  K'f.'.  f  hi'  ih  feeti veness  of  lh<'  counts  tii>- 
on  the  Ai'fNof  IKl^laii'l  ls:>:i  would  be  tid  vi . riitjfl  for 
reversiUK  a  judgment  of  condemnation,  provided 
the  eount  is  jfootl  which  is  fouiKhMl  upon  tliu  Ael  of 
ITUU :  t)eeau.*;e  one  ifooil  count  issuHicieiit  to  uphold 
a  general  verdit  t  and  Judtfinent. 

The  dilTereBce  between  thost*  wctlons  explalnefl. 

In  this  case,  therefore,  it  is  unneccssiu-y  to  decide 
what  averificnts  urc  rciiuircdln  counts  restiUjf  up- 
on the  Acts  of  Isjiil  and  ist.'.  or  w h ether tiMcounis 
are  or  are  not  void  trom  ireuerallty. 

TITIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  "of  the  United 
States  for  Esst  Pennsylvania. 

The  facts  are  fully  set  forth  in  the  opinion 
of  the  court. 
The  case  was  argued  hj  Mr.  MereiUh  for  the 
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243*1  plaintiff  in  error.  *and  Mr.  Cadtealladfr 
and  Mr.  Maaon  (Attorney-General)  for  the 
United  Slates. 

Mr.  JugUct  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  the  judionent  of 
the  Circuit  ('ourt  for  the  Eastern  District  of 
Pennsylvania,  ailirminj^u  judjnnent  of  the  Dis- 
trict Court  of  the  same  district. 

The  original  suit  was  a  libel  of  information, 
in  rem,  founded  upon  a  seizure  on  land  in 
the  said  district  of  some  seventy-one  cases  of 
cloths  and  ca-Hsimi-res  imported  into  the  United 
States,  and  alleged  to  have  Iwcn  forfeited. 

The  libel  contained  thirteen  counts,  resting 
upon  different  sections  of  the  several  acts  of 
Congress  regulating  the  collection  of  duties  on 
imports  and  tonnage;  but  it  will  be  material  to 
notice  particularly  those  only  which  are  founded 
upon  the  sixty -sixth  section  of  the  Act  of  1799, 
ch.  22  (Litt.  &  Brown's  ed.).  the  fourth  section 
of  the  Act  of  1830,  ch.  147,  and  the  fourteenth 
section  of  the  Act  of  1832,  ch.  227.  which  pro- 
vides against  the  making  up  of  false  invoices 
and  false  packages  of  the  goods  imported,  with 
the  intent  to  evade  or  defraud  the  revenue. 

Various  pleas  were  put  in  by  the  claimant, 
but  as  no  questions  are  raised  upon  them,  they 
need  not  be  stated. 

On  the  trial  of  the  cause,  it  appeared  that  the 
goods  in  question  had  been  originally  imported 
into  the  port  of  New  York,  anil  were  there  duly 
entered  and  landed,  and  the  duties  paid  upon 
the  invoices  produced  by  the  claimant  to  the 
collector.  The  goods  were  appraised  at  the  cus- 
tom-house, at  a  valuation  of  ten  percent,  above 
the  invoice  prices,  and  no  appeal  taken.  They 
were  afterwanls  tninsported  to  the  city  of  Phil- 
adelphia, and  were  there  seized  by  the  custom- 
house olticers,  under  a  warrant  issued  for  that 
purpose,  in  the  stores  of  certain  persons  hav- 
ing the  cust{Mly  of  them  in  that  city  for  the 
claimant. 

A  good  deal  of  evidence  was  given  on  the 
part  of  the  United  States,  lending  strongly  to 
establish  the  fact  that  the  several  invoices  upon 
whicii  the  duties  had  l»een  paid  at  the  custom- 
house in  New  York,  and  which  invoices  were 
produced  before  the  court,  had  been  made  up 
greatly  under  the  actual  cost  and  value  of  the 
giM)ds  in  England,  the  place  of  exportation,  and 
with  the  intent  to  evade  and  defraud  the  reve- 
nue; and  in  the  progress  of  the  trial,  the  coun- 
s<:l  for  the  government,  in  pursuance  of  a  notice 
given  some  months  previously,  called  U|X)n  the 
claimant  for  the  production  of  his  ledger  con- 
taining entries  of  each  of  the  several  invoicesof 
the  goods  thus  im|K)rted ;  also,  for  the  produc- 
tion of  his  cjish  lx»ok  for  the  years  1838  and 
18:^9.  i-mbnu  ing  the  period  within  which  the 
goods  had  Iwen  imported,  and  for  the  entries 
therein  relating  to  the  said  importations:  also, 
for  the  charges  of  the  payment  of  freight  upon 
tS44*l  saitl  goods;  to  each  of  which  ^calls  the 
counsel  were  answereil,  that  the  claimant  had 
no  such  iKHjk  in  court. 

The  counsel  for  the  government,  like  previ- 
ous notice  having  been  given,  also  called  upon 
claimant  for  the  priKluclion  of  the  accounts  in 
the  ledger,  for  the  years  \mi  and  1839.  with 
each  of  the  houses  in  England  who  had  sold 
and  invoiced  tl>e  said  goods  to  him,  and  for 
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bis  letter  book  for  said  }*ears.  and  the  cone 
spondcnce  with  each  of  the  said  houw*  respect- 
ively, and  also  for  his  daybook;  to  which  c»Il- 
the  counsel  answered,  that  neither  of  them  wrrv 
in  court. 

When  the  testimony  closed,  the  court  bek>w 
instructed  the  jury  that  it  was  :illeged.  on  tbr 
part  of  the  United  Stales,  that  the  goods  in 
(juestion  had  lx»en  forfeited,  from  baring  bera 
imiMjrteil  into  New  York  by  false  invoice*,  with 
intent  to  evade  the  payment  of  part  of  the  du- 
ties to  which  they  were  subject.  That  it  was  \n- 
cumbent  upon  the  government  to  »how  upi-o 
the  trial  that  there  was  prolMlble  cause  for  tin- 
prosecution;  and  if  that  had  been  shown,  "f 
which  the  court  wa?  to  judge,  the  burden  cf 
proof  was  on  the  claimant,  who  must  then  iia:- 
isfy  the  jury  that  the  gootls  were  invoiced  at 
their  actual  cost. 

That  with  a  view  to  show  probable  causr. 
the  government  relied  mainly  upon  theeri- 
dence.  that  the  actual  value  of  the  goods  in 
England  exceeded  the  prices  per  yard  mentiooed 
in  the  invoices,  and  that  after  the  te^titDOOT 
which  had  been  produced  on  the  part  of  \hc 
government  of  the  value  of  the  goods  al  tbc 
time  and  place  of  exportation;  as  compaml 
with  the  prices  fixed  in  the  invoices,  it  was 
material  to  notice  the  negative  evidence,  ink- 
ing out  of  the  absence  of  testimony  on  the  part 
of  the  defendant  of  the  actual  cost  of  thecood*: 
and  to  consider  whether  its  alisence  haA  been 
accounted  for.  That  there  was  evidence  that 
one  of  the  persons,  by  whom  a  portico  of  ibr 
gCKxls  in  controversy  appeared  to  have  beeo  la 
voiced  to  the  claimants,  was  within  the  Track 
of  a  subpcena,  and  it  was  reasonable  to  presan 
that  it  was  in  the  claimant's  power  to  have  pro- 
duced evidence  of  the  real  state  of  bis  accouats 
and  transactions  with  all  the  parties  in  Engbad 
from  whom  the  goods  had  l)een  received,  at tbt 
correspondence  showed  that  two  rears  ago  iHt 
counsel  had  advised  him  to  procure  proof  oa 
this  subject,  which  had  not  been  producrd; 
that  the  claimant  knew  from  whom  be  kai ; 
bought  the  go(Mis.  and  what  their  actual  otac 
was,  and  yet  he  had  not  produced  the 
nor  accounted  for  its  abaenoe;  that  to 
testimony  which  was  in  the  power  of  a  paf? 
to  produce,  in  order  to  rebut  a  charjie  a^dMI 
him.  where  it  was  not  supplied  bv  n^oiTafeat 
testimony,  might  be  as  fatal  as  poriUT»  tBtt 
mony  in  support  or  cooflrouiioD  of  thedwrEV. 
that  if  the  claimant  had  withheld  proof  wkM 
his  accounts  and  traosacUooa  with  tbaat  far 
ties  afforded,  it  might  b«  preaumed  that  if  pi»^ 
duced  they  would  have  operated  unfavoiaUl 
to  his  case;  that  the  goTemment  *had  (*S4ft 
shown  probable  cause,  and  that  the  next  la 
quiry  was  ,  whether  the  claimant  had 
himself  from  the  burden  of  the  proof.  Ac 

The  court  further  instructed  the  jwy. 
in  rt;s|MH  t  to  some  of  the  invoicea.  the 
ment  and  claimant  relied  upon  the 
stance,  namely,  that  cootis  included  in  thrto 
formation,   in  passing  through  the 
house  in  New  York,  were 
exceeding  the  invoice 
claimant,  without  appealing,  had  paid  ttr 
duties  ansened  upon  the  increased  rahM. 
rereived  the  gfMxis  from  the  custom 

The  counsel  for  the  goTennMOt 
that  this  acquiescence  unpH'^l  nn  s«!ml*l* 
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UiAtthe  invoices  were  untrue,  while  Uu*  (-(ninsel 
for  tbe  claimaat  coDtended.  that  by  tliis  ap- 
l)niifii'ment,  ri'^w'ssment,  and  payment  of  duly.  ; 
Uie  govemuitul  were  precluded  from  alleging  i 
or  enforeillg  a  forfeiture  of  these  goodfl.  The 
court  expressed  the  opinion  that  the  question  of 
iiability  to  forfeiture  was  so  far  distinct  from 
(jm-stions  connected  with  thu  liscurlaiument 
ttad  pAvment  or  duties,  tliat  the  passing  of 
gtiods  through  the  cuBtom-home.  nnder  such 
rircum-ianct's.  uit'i  n  :  in  a  legnl  point  of 
view,  decisive  of  any  question  lief  ore  tbe  jury. 
That  the  qnesUoo  wm.  whether  the  gooas 
VI  T.  fuMy  invoked,  with  intent  to  defnud  the 
revenue,  •Sec. 

The  counsel  for  the  claimant  excepted  to 
that  part  of  the  charge  In  %vhi(  h  *.hv  jury  were 
in^^ructed,  that,  if  the  elaiiniiui  iiad  withheld 
the  testimony  of  his  accounts  and  transactions 
with  the  parties  abroad  from  whom  he  received 
tiie  goods,  they  were  at  liberty  to  presume 
that,  if  prrxhif  e<l,  they  would  have  operated 
unfavorably  to  his  case;  and  also  lo  that  pert  { 
in  which  the  jury  were  instructed,  that,  if  the 
C(*xls  m  contniversy  wt-re  fraudulently  in 
voiced,  they  were  not  exempted  from  forfeiture 
by  liavin^  been  appraised  in  the  eastoin>houfle 
ft!  v;ilu:ilions  excecdinir  the  prices  in  Iho  in- 
vut<%8,  and  delivered  to  the  importer  on  pay- 
neat  of  the  duties  aaseesed  upon  tbe  amount  of 
*uch  apprai5t>nicnt ;  and  also  lo  that  part  of  the 
m^ruciions  iu  wiiich  the  jury  were  advised 
that  probable  cause  had  been  shown  hy  the 
gcvernraent  in  support  of  the  prosecution. 

A  general  verdict  vms  rendered  for  the  United 
8tatcs. 

As  to  the  instructions  given  to  the  jury  first 
excepted  to,  in  which  the  court  below  expressetl 
the  opinion  "that  if  the  claimant  had  withheld 
proof  which  his  accounts  and  transactions  with 
the  parties  idforded,  it  might  be  presumed  tliat, 
if  pnxluct  tl.  they  would  have  Dpcrated  unfa- 
vurably  to  his  case  " ;  in  order  to  compreiiend 
fulty  the  appropriateness' and  legality  of  the 
in-tnu  (ions.  it  is  material  to  refer  to  the  post- 
ure of  the  case  at  the  time  they  were  given,  and 
to  tbe  queation  then  under  the  conaiaeration  of 
the  <x)urt. 

The  counsel  for  the  government  had  fur 
;u>h«jd  proof  tending  strongly  lo  the  conclusion 
th  ii  tiif  invoice  pri<  t's  of  the  goods  in  ([uestion 
were  greatly  under  the  aclual  cost  ul  the  place 
and  in  the  •country  whence  they  were 
imported.  Ttiis  proof  rested  mainly  upon  the 
te»timoDy  of  several  merchants,  importers  and 
dealers  in  the  particular  article,  who  had  ex 
"ninw*  the  goods  and  estimated  their  cost. 

Tte  avers^  estimate  exceeded  the  invoice 
pdi  es  some  tifty  |>er  cent. 

Tbe  counsel  also,  with  a  view  of  further 
strengtbenm^  thdr  case,  and  in  pursuance  of 
previous  notice  for  that  purpose,  called  upon 
the  ciaimnnt  for  the  product  ion  of  his  Lioulcs 
and  pnperaoontainiog  an  account  of  the  several 
•mportatinn<?.  and  of  liis  dealings  in  respect  to 
inem  wiih  the  foreign  houses,  together  with 
hia  and  their  oomspondenc  e  concerning  the 
same.  Neither  were  produced,  nor  any  ac- 
couut  iit tempted  to  be  given  for  the  non pro- 
duction. 

Upon  this  the  government  rested.  Probable 
eaose  for  the  prosecution  having  been  thus  auf • 
ficiently  estabUBhed,  Che  dainuukt  went  into  his 

Bam  AMD  4 


defense:  and,  instead  of  furnishing  evidence  of 
the  prices  actually  paid  by  him  to  the  houses 
abroail  from  whom  the  <;oods  were  purchased, 
as  he  might  have  done,  either  by  executing  a 
commission  to  take  their  testimony,  or  by  per> 
sons  concerned  in  making  tbe  purctiases,  or 
by  the  pro<luction  of  the  books  of  account 
that  had  been  called  for.  as  the  call  alTorcicd 
him  an  opporlunitv  to  put  them  iu  evidence, 
be  placed  the  defense  altogether  upon  the 
judirmeut  and  opinions  of  merchants  and  other 
persons  acquainted  with  this  description  of 
goods,  as  to  tlM  value  and  coat  of  the  article 
in  the  home  market,  tending  thereby  to  con- 
firm and  support  the  correctness  of  the  %  al na- 
tions as  fixea  in  the  invoices. 

The  burden  of  the  rB^v  wa.«?  tipon  the  claim- 
ant, and  it  was  in  litis  stage  and  poHture  of  it 
that  the  inslructiona  were  given  which  are  the 
subject  of  the  exception:  auti  in  which  the 
court  stated.  *'  that  the  claimant  knew  from 
whom  he  had  bought  the  goods,  and  what  was 
their  actual  cost,  and  yet  had  not  produced 
this  tettimony,  or  accounted  for  its  absence: 
that  to  withhold  testimony  which  it  wa.s  in 
the  power  of  the  party  to  produce,  in  order  to 
rebut  a  diarge  agdnst  him.  where  it  is  not  sup* 
plied  by  otht-r  equivalent  testimony,  might  be 
as  fatai  as  positive  testimony  in  support  or 
confirmation  of  the  charge.  And  that  if  tbe 
claimant  had  withheld  teslimony  of  his  ac- 
couuis  and  irauHictious  witJi  these  parties 
(meaning  the  foreign  houses  from  whom  he 
had  purchased  tlie  iroods),  the  jury  were  at  lil>- 
erty  to  presume  thai,  if  produced,  they  would 
have  operated  unfavorably  to  his  case." 

The  instructions  had  a'  direct  reference  to, 
and  are  to  be  construed  as  intended  to  bear 
upon  the  matt<'r.s  of  defenfie.  probable  cause 
having  been  shown;  and  upon  the  nature  and 
species  of  the  evidence  relied  on  by  the  claim- 
ant in  support  of  it;  and  in  this  at^|)cct  of  the 
case,  at  least,  without  now  referring  to  any 
other,  we  think  they  were  not  only  quite  per- 
tinent to  the  (juestion  in  hand,  *but  [•24-7 
founded  upon  ilie  well  established  rules  and 
principles  of  evidence. 

Tiie  prosecution  involved  in  its  result,  not 
only  the  forfeiture  of  a  considerable  amount 
of  property,  but  also  the  character  of  the 
claimant,  both  jih  a  mprrhant  and  an  individual. 
He  was  charged  with  a  deliberate  and  system- 
atic violation  of  the  revenue  law.s  of  the  coun- 
try.  by  means  of  frauds  and  perjuries,  and  the 
court,  as  was  ita  province,  under  the  seventy- 
firsi  section  of  the  Act  of  ITW),  had  pronounced 
the  proof  sufficient  to  establish  the  offense, 
unless  explained  and  rebutted  by  opixwing 

evidence. 

Under  these  circumstances,  the  claimant  was 
called  upon  1^  tbe  strongest  consideTations, 

pt^rsonal  and  letral.  if  innocent,  to  brinir  to  the 
support  of  his  defense  the  very  bthi  evidence 
that  was  in  bts  possession,  or  under  his  con- 
trol. This  evidence  was  certainly  within  his 
reach,  and  probably  in  his  counting-room, 
namely,  the  proof  of  the  actual  cost  of  the 
goods  at  the  place  of  exportation.  He  not 
only  neglected  lo  furnish  It,  and  contented 
himself  with  the  weaker  evidence,  but  even 
refused  to  furnish  it  on  the  call  of  the  govern- 
ment; leaving,  therefor^,  the  obvious  presump- 
tion lo  be  tnnied  agidnit  him,  that  the  higheNt 
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and  best  evidence  going  to  the  reality  and 
truth  of  the  trausaction  would  not  be  ^yor- 
abie  to  the  defense;. 

One  of  the  eeneral  rules  of  evidence,  of 
universal  applir-ation,  is,  that  flif  best  evidence 
of  disputed  facte  must  be  produced  of  which 
tbe.nsture  of  the  cam  wfll  admit.  Tbfs  mle, 
Bpeaking  technically,  apjilies  mily  to  the  dis- 
tinction between  prinmrj  and  secondaiy  evi- 
dence; but  tbe  reasoTj  sni|^ed  for  tbe  applica- 
tion of  tlie  rule  in  a  technical  pen'se  is  equiilly 
applicable,  and  is  frequently  applied,  to  the 
dMinction  between  the  higher  and  inferior 
degree  of  proof.  f«pcnkfnir  in  a  more  general 
and  enlarged  sense  of  the  terms,  when  ten- 
dered as  evidence  of  a  fact.  The  meaning  of 
the  rule  if.  not  that  courts  rcrjuire  the  strongest 
possible  HHsiurance  of  tbe  matters  iu  question: 
but  that  no  evidence  sball  be  admitted,  which, 
from  the  nature  of  the  case,  supposes  slili 
greater  evidence  behind  in  the  party's  posaes- 
sion  nr  power;  liecause  tbe  jiltseiice  of  tbe  pri 
marv  evidence  raises  a  presumption,  that,  if 
proanced.  it  would  give  a  oomplexloo  to  tbe 
case  at  least  unfavorable,  if  not  directly  nd- 
Terse,  to  tbe  interest  of  the  party. 

This  ill  the  reaaon  frfren  for  exacting,  in  all 
ra'ie.s,  tb*'  primarvevidence.unlesssatiafactorilv 
accounted  for.  '(I  Phillips  on  Ev.,  218,  C.  k 
H.'s  hotea,  414. 418.  and  cnea.) 

For  a  like  renfton,  even  in  caf^es  where  the 
higher  and  inferior  testimony  cannot  be  re- 
solved into  primary  and  secondary  evidence. 
te(  linically.  so  as  to  compel  the  production  of 
tbe  bigher;  and  the  inferior  is  therefore  admis- 
sible and  competent  without  first  accounting  for 
the  other,  the  «une  presumption  exists  in  full 
force  and  effect  against  the  party  withholding 
248*]  tbe  better  evidence;  espe<-ially  *wben 
it  appears,  or  has  been  shown,  to  be  in  his  pos- 
fleesion  or  power,  and  mnst  nnd  shonid.  in  «n 
cage's,  cxerci.se  no  incotwidcrable  influence  in 
assigning  to  the  inferior  pmof  the  degree  of 
creoit  to  which  it  is  rightfully  entitled. 

It  is  well  observed  by  Mr.  Evans  (3  Evans's 
PoUder.  UU),  in  substance,  tliat  if  tii**  weaker 
and  tow  aatlsfacloiy  evidmce  is  given  and 
relied  on  in  support  of  a  fact,  wlien  it  \k  ap- 
parent to  tbe  court  ami  jury  tluil  proof  of  a 
more  direct  and  explicit  character  was  within 
the  power  of  the  party,  the  same  caution  which 
rejects  the  secondary  evidence  will  awaken 
(listrujit  and  sw^jiicion  of  tlie  weaker  and  less 
satisfactory;  and  that  it  may  well  be  presumed, 
if  the  more  perfect  exposition  bad  been  given 
it  would  have  laid  open  deflcleneies  and  objec- 
tions which  the  more  obscure  and  uncertain 
teMimony  ww  Intended  to  conceal. 

We  will  only  add,  that  practical  illn^^tnti ms 
of  this  application  of  the  rule  are  wiiue»u»cd 
daily  in  the  administration  of  juitioe  In  crim- 
inal cawf ,  and  are  too  familiar  to  every  lawyer 
to  require  a  more  particular  reference. 

We  are  satisfied,  therefore,  that  no  error  was 
committed  by  the  court  below  in  giving  the  in- 
struction first  excepted  to. 

The  second  exception  was  to  that  part  of  the 
charge  in  which  the  court  instructed  the  jury, 
that,  if  the  goods  were  fraudulently  Invoiced, 
thejr  were  not  exempted  from  forfeiture  by 
having  been  appraised  in  tbe  custom  house  at 
New  York  «t  vnlnatinna  exceeding  the  prices 
in  the  lnvoioeB»  and  dellvwed  to  lEe  importen 
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on  payment  of  the  duties  asgcs*e»l  upon  the 
amount  of  such  appraisement. 

In  respect  to  this  instruction,  it  is  only  ntcf^ 
sary  to  refer  to  the  case  of  Wood  v.  Tht  r«»fe*i 
Staffs  (Hi  Peters.  :i42).  in  wbicii  a  sirailiAr  on? 
liad  been  given,  and  came  up  for  review,  aad 
tlie  oorrectneas  of  which  was  aAnned  by  the 
court. 

Tbe  third  and  last  exception  taken  was  to 
the  tnatmetion.  that  probaUe  eanae  had  beee 

shown  by  theUnitcil  Slnte.'i  for  tlie  prrK<TUt»'in. 
which  yvm  virtually  given  up  on  the  arguneoi. 
There  can  he  no  doubt  as  to  Its  oorreetnesa. 

In  addition  to  tbe  fore^roing  exceptinn^.  th? 
couuiHil  for  the  pJiintill  w  error  insisteii.  on  die 
argument,  that  the  fifth,  sixtb.  seventh,  eighth, 
ninth, eleventh,  twelfth,  and  thirteenth  counts  in 
the  information,  ull  of  which  arc  founded  ujion 
tbe  fourth  section  of  the  Act  of  1830  (ch.  147. 
Lilt.  &  Brown's  cd.),  and  the  fourteenth  sertina 
of  the  Act  of  ch.  227.  were  sul>staniiallv 

defective,  by  rea.Mm  of  tbe  generality  and  un 
certainty  of  tbe  averments  in  each  and  every  of 
the  said  counts:  and  that,  for  this  reana,  the 
judirnient  should  b<'  revt  rs'<  d. 

it  was  not  denied  but  that  the  fourth  count, 
which  is  founded  upon  the  tixty-^xth  seeii'ia 
of  Tlie  Act  of  1799.  cb.  25.  was  good  in  ff>rm 
and  sub.sttuice,  and  sutlicient.  if  it  stood  alooc, 
to  uphold  *the  recovery ;  but  it  was  in-  (*S49 
sisted,  fi"  fhn  verdict  and  judi'-m«-!it  wen*  t'  d 
eral  up<m  ail  tbe  counts  iu  tiie  mfonmucn. 
that,  if  one  or  more  were  bad,  an  error  exisV"«i 
upon  the  record  for  which  the  ooort  wasboaad 
to  reverse  the  judgment. 

The  sixty  sixth  sectionof  the  Act  of  1799.  Vol 
I.,  p.  677  (Litt.  iSc  Brown's  ed.),  provides,  "liisi 
if  any  goods,  wares,  or  mercbaDdtae;  of  wliidi 
an  entry  shall  have  b<'en  mnde  in  tTie  office  of  a 
collector,  shall  not  be  invoiced  according  to  tiie 
actnal  cost  thereof  at  the  place  of  exponatisB. 
with  dcsii^n  to  evade  tbe  duties  thereupon,  or 
any  part  thereof,  all  such  goods,  »fec..  shall  be 
forfeited.** 

Tbe  same  section  nUo  provides  for  s*  i7iD£ 
the  goods  on  suspicion  of  fraud,  aud  (Wtaiuiti^ 
them  for  cxaniinsUion.  This  section  coDdetnai 
tbe  floods  to  forfeiture  In  ca>«es  wben-  they  tat 
invoiced  below  their  actual  cost  »t  tbe  |»!»c* '»f 
exportation,  wiUi  intent  todefraud  tb'-  rrv.  r 

The  fourth  section  of  the  Act  of  imn  pro^ 
vides  that  the  collector  shall  cause  at  least  oo» 
]>acka<:e  out  of  every  Invoice,  and  one  paokaer. 
at  least,  out  of  every  twenty  packages  of  escii 
invoice,  and  a  greater  nnmlwr  if  deemed  wrr*- 
mry,  of  the  goods  inij>orted.  which  peckai;«'<  r 
packages  he  shall  first  designate  on  tiieiavok*'. 
to  be  opened  and  examfned;  and  if  tbemnirbe 
found  not  to  correspond  with  the  inrnfce,  at  '.o 
In'  falsely  cliarged  in  such  invoice,  ihr  collfi-t 
or  shall"  (»rder,  forthwith,  all  the  ^hkkU 
tained  in  tbe  same  entry  to  be  inspected.  snJ  ' 
subject  to  an  ad  vuhr^m  duty,  the  saaie  Kiv»'' 
be  appraised;  and  if  any  package  shall  be  found 
to  contain  any  article  not  descrihe«l  in  the  la- 
volce.  or  if  such  package  or  invoice  be  nin?1* 
up  with  intent,  by  a  false  valuation,  or  es'^c 
sion,  or  otherwise^  to  evade  or  defrand  Ike  mr 
enue,  tbe  same  aball  be  forfeitol 

This  flection  condemna  the  goods  to  far- 
fciture, 

1.  If  the  package  ia  found  to  oontala  bbj 
artide  not  in  the  invoioe;  and, 
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1  If  it  aliall  be  found  that  tlio  package  or 
invQke  is  made  vp  with  intent  lo  (U-rrami  the 
revenue  by  a  fal?H?  valuation  or  otherwise. 

The  fourteenth  section  of  the  Act  of  1832 
ptofidet  that  whenever,  upon  opening  and  on 
esamination  of  any  package  or  pacliages  of  im 
ported  goods,  composed  wholly  or  in  part  of 
■xoo]  or  cotton,  in  the  manner  providetl  for  bv 
the  fourth  section  of  the  Act  of  1830,  the  goods 
^hall  be  found  not  to  oormpond  with  theentiy 
at  the  custom  house,  and  the  package  shall  I)e 
found  to  contain  any  article  not  entered,  such 
article  dull  be  forfeited;  or  if  the  pockaee  be 
m-ule  up  with  intent  to  evade  f>r  defraud  the 
rtvenue,  the  package  shall  be  forfeited,  and  so 
modi  of  the  ndd  fourth  section  m  pracribes  a 
fitrfeiture  of  the  ^oods  ffuiml  nottOCOrKSpOod 
•Aith  the  invoice  is  re|H;aled. 
This  section  condemns  to  forfeiture, 

^1    The  article  in  the  package  which 


250*1 

it  i*  found  dots  not  correspond  with  the  entry, 
ttd, 

2.  The  package  which  it  is  found  has  been 
made  up  with  intent  to  defraud  the  revenue; 
«n<i, 

3.  Bepeala  that  part  of  the  fourth  section  in 
the  Act  of  1830  which  foffeits  the  package  in 
which  an  article  is  fottiid  DOt  Corresponding 
with  the  invoice. 

The  fourth  section  of  the  Aet  of  1830,  and 
fourteenth  of  enlari;e  the  grounds  of  for- 

ftiiure  iHiVond  the  sixty  sixtii  st<  iioii  of  the  Act 
of  1799;  but  the  frauds  provided  against  in 
those  sections,  and  upon  wliich  the  forfeiture 
proceeds,  appear  to  be  limited  to  cases  where 
the  detection  takes  place  in  the  course  of  the 
examination  at  the  custom-house. 

The  sixty-sixth  section  limits  the  forfeiture 
U)  the  case  of  fraud  in  making  up  the  in- 
voice prices  below  the  actual  cost  of  the  goods, 
but  leaves  the  time  and  place  of  detection  un- 
re>lricled.  Under  this  section,  whether  the 
discovery  of  the  fraud  be  made  by  the  custom- 
house officers  while  the  ^oods  are  passing  in- 
spection, or  afterwanl'i,  is  uuinateriul.  In  either 
CAW  condemnation  follows,  as  has  already  been 
held  by  this  court  in  the  case  of  Whod  The 
Viiii^'d  Staffs  (16  Peters,  342) 

As  alreiidy  stated,  it  is  not  denied  but  that 
the  condemnation  is  well  supported  under  the 
count  founded  upon  the  sixty-sixth  section; 
but  it  is  insisted  that  all  the  counts  founded 
upon  the  fourth  section  of  the  Act  of  18iW.  and 
tb*;  fourteenth  of  the  Act  of  1832,  are  substan- 
tially defective  for  their  generality  and  want  of 
averments  setting  forth  the  special  circum- 
Sbuioe  of  the  ezauuuatioQ  and  detection  of  the 
fnud  under  the  authurity  of  the  collectors. 
Whather  this  be  so  or  not,  it  is  unimportant  lo  I  controu'ed. 
determine  in  this  case,  as  it  was  held,  at  an  I  The  court 
early  day.  in  this  court,  that  one  good  count  fi|^>i 
was  sutticient  to  uphold  a  g<'neral  verdict  and 
judgment  upon  all  tiie  counts,  tho\ii:h  some  of 
them  might  be  liad,  the  information  being 
rT-.rardcd  in  the  nature  of  a  criminal  proceetl- 
iug.  (LocJu  v.  Tli£  United  SOiUh,  7  Cranch,  339; 
1  Jobna.  R.,  890;  Doug..  780;  8  Bac.  Abr. .  1 14. ) 

The  same  must  have  been  virtually  held  in 
t!ie  cases  of  Wood  v.  TU  United  SUUm,  already 
referred  to.  and  tt  al.     1%B  tame  (3 

Uow..  107). 

We  will  merely  add.  as  to  the  sufflcieney  of 
the  ooniits  upon  the  fourth  section  of  the  Act 
UoWABD  4.  U.  A.,  Book  1L. 


of  1830  and  forleenth  se(  lion  of  1832,  that,  by 
the  sixty-aizth  section  of  the  Act  of  1790,  Uie 
collector  was  authorized,  in  case  he  suspected 
fraud  in  the  invoice  prices,  to  seize  the  goods 
and  detain  them  for  examination  as  fully  as  is 
provided  for  in  the  two  sections  of  the  Acts  of 
1830  and  1832.  There  is  no  substantial  differ- 
ence, in  this  respect,  except  that  the  latter 
maltes  it  the  duty  of  the  collectors,  in  ail  cases, 
to  direct  an  examinalioir  before  the  goods  are 
allowed  to  pas-s  through  the  custom-house, 
whereas  *the  sixty-aizth  section  left  it  [*251 
as  matter  of  disoetioit,  depending  upon  sua* 
picion  of  fraud  in  the  invoices. 

Upcm  the  ithoU,  im  are  »atisfied  t/iat  the  judg- 
ment of  the  CirevU  Court,  a  firming  that  of  the 
Dietrict  Court,  i$  Ugal,  upon  nil  the  qrounde 
which  have  bttn  urged  agcunet  i<,  and  ehould  be 
affirmed. 

Cited-17  How.,  iH :  3  Wall.,  143;  U  Wall.. 56  :  18 
WalL.  MlkSBank.  Eeir.. 446:  6  Bank.BeflrM  39;  3 
Ware^ SMj^ CurMer,  set :  2 Abb.  O.. 814 ;  3 
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Revennc  hi^rs—fninil'iltiit  iindermhiation — in- 
formatUm  for  forfeit 'in — (rial  of— evidence 
queetione  for  eourtor  jury—emrmmUe. 

In  the  trial  oCa  oaose  wboresoods  had  lieen  seised 
upnn  su.ipioton  Of  being  (rauaulontly  Imporfead,  It 
\rm  proper  toallow  to  ffo  to  the  Jury,  as  evidenoek 


appraisements  of  the  goods  flsado  elthor  bjr  the  of« 
Ada  I  appraisers  or  appraisers  aetioflr  under  an  ap- 
peal, they  betoffprssent  to  verify  the  papers.  The 


objection  that  the  appralsemeats  had  not  been 
made  In  presence  of  the  Jury  was  not  sufltolent. 
Such  papers  are  documents  or  pabilewrftlnfrs. 

not  Judictal,  and  roar  be  u«ed  as  evidence,  under 
the  rules  which  retrulatoall  that  class  of  papers. 

Other  invoicvs  of  other  Ko<^>(t8  imported  bjr  the 
party  are  admlsidhle.  The  decision  on  this  point 
In  Wood  V.  The  United  ^^tat/«l(  lrt  Peters.  aW,  360) 
conflrmed. 

It  was  proper  to  show,  in  such  a  ease,  that  the 
a^nt  of  the  clalinant  had  sold  ifoo<i»  for  him  at 
prices  which  yielded  profits,  whieli  other  per-tons, 
enffaircd  in  the  same  trade,  averred  could  not  fair- 
ly nave  been  made  in  the  t  lien  state  of  the  marlcet. 

The  oriurt  is  the  tribunal  to  dot'-rmine.  from  the 
evidence,  whether  or  not  then?  was  probalile  cause 
for  the  seizure. 

In  order  to  Hu.stain  counts  in  the  information, 
founded  on  the  Acts  of  1830 iind  it  i-«  not  neces- 
siiry  that  they  ^hojild  contain  nvfnm'nts  of  the 
npeeiul  elrciinistJincos  of  th<'  <  viiniiimtion  of  tiie 
)foo<is  find  detection  of  the  fran  l  under  (he  au- 
thority of  the  cdllcctor.  Tin-  I  iiiirii;>-ri»  of  the 
court  in  Wood's  ciise  re-cxaniitied,  explained,  und 

below  w»u»  rlj^ht  in  instruetiniij  the 
ry,  that,  iind  r -IK  li  an  in  I  n-'U  it  ion.  they  were 
not  restrietcd  in  tlu'  ciiiidi'tntiHtion  of  thi-  jfoods  to 
iinv  luitt-red  Koods  which  ih'-y  found  to  be  under- 
valued. iMJt  thiit  they  nii^ht  lliid  cither  the  whole 
packiiufc  "I"  tiw  invoice  forfciteil.  th"Hk'h  eontuin- 
in»f  (itn>T  K'H)ds  correctly  valued,  provided  they 
shouM  tlnd  that  such  pa<  feaire  or  invoice  had  been 
uitidc  up  with  intent  to  defraud  the  revenue. 

Tins  case  was  brought  up  by  writ  of  error 
fmm  the  Circuit  Court  of  the  United  Btatei 
for  the  Eiistern  Di!>iru  t  of  Pennsylvania. 

On  the  Idth  of  August,  1^39.  Patrick  Brady, 
a  resident  of  the  dfy  of  Philadelphia,  present- 
ed to  the  cuatom-houae  hi  that  city  an  entry  of 
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certain  poods  which  had  arrived  from  Liver- 
pool in  the  ship  Franklin.  Accompanying  the 
enlrj-  was  Iheoath  of  James  Buckley, the  present 
claimant,  taken  at  Liverpool,  on  the  8th  of 
June.  1839.  It  wa.s  what  is  called  the  manu 
faclurer's  oath,  as  contradistingui.shed  from 
the  purchaser's  oath,  and  stated  the  value,  the 
purchaser's  oath  stating  the  actual  co«t  of  the 
goo<l8.  Tlie  bill  of  ladme  was  for  three  bales. 
marke<l  P.  B.,  810.  8*11,  812,  and  eight  cases, 
marked  P.  B  .  813  to  820,  which  were  con- 
sipned  to  the  said  Patrick  Brady. 

These  poods  were  ordered  to  b<*  appraised  by 
252*]  the  two  repularlv  "appointed  apprais- 
ers for  the  port  of  Philacfvlphia.  namely,  1  horn 
as  Stewart  and  Hinry  Simp.M)n.  The  examina- 
tion was  not  tinisheid  until  the  25th  of  Sep 
tember,  1889;  the  result  -  of  which  was  an 
appraisement  of  £1.917.  the  invoice  being 
£1.647. 

On  the  l.'ith  of  Febniary.  1840.  the  claimant, 
beinp  then  in  England,  made  out  a  copv  of  the 
invoice  of  the  gomls  in  question,  to  which  he 
annexed  a  purchaser  s  oath,  statiiip  the  poods 
to  have  been  purcha.sed  on  the  2^<ih  of  ^lay. 
1839,  fmm  William  Buckley  &  Company. 

On  the  2r)th  of  May.  1840.  the  claimant  ap- 
pealed from  the  decision  of  the  official  ap- 
praisers, in  the  manner  pointed  out  in  the  act 
of  Congress  providing  for  an  appeal,  when 
Samuel  lioss  and  A.  J.  Ii<*wi8  were  appointed 
to  make  an  appraisement.  On  the  22d  of 
June,  1840.  they  loak  the  oath  required  by 
law,  and  proceeded  to  make  the  valuation. 

Alxmt  this  time, but  the  record  does  not  state 
exactly  when,  the  agent  of  the  claimant  filed 
in  the  custom  house  at  Philadelphia  the  pur- 
chaser's oath  iust  spoken  of. 

On  the  22d  of  June,  1840,  the  appraisers, 
Koss  and  Lewis, who  had  been  appointed  under 
the  appeal  to  appraise  the  goods,  took  the 
necessary  oaths  and  proceedetT  to  execute  the 
duty.  The  result  was.  that  their  appraisement 
was  seventeen  per  cent,  higher  than  the  value 
as  stated  in  the  invoice. 

On  the  28th  of  September,  1840,  an  informa- 
tion was  filed  against  the  goods  in  the  District 
Court  for  the  Eastern  District  of  Pennsylvania. 
It  consisted  of  four  count*. 

The  first  was  founded  on  the  sixty-sixth  sec- 
tion of  the  Act  of  1799. 

The  second,  upon  the  fourth  section  of  the 
Act  of  1830,  and  charged  that  the  invoice  was 
made  up,  with  intent,  by  a  false  valuaiion. 
to  evade  and  defraud  llie  revenue  of  the  Unit 
ed  States. 

The  third,  upon  the  same  section  f»T  the  same 
act.  charging  that  each  of  the  several  packages 
was  made  up  with  intent,  &c. 

The  fourth,  upon  the  14th  section  of  the  Act 
of  1832,  charging  that  the  goods  were  coni 
posed  wholly,  or  in  part,  of  wool  or  cotton, 
and  that  all  and  each  of  the  several  jmckages 
in  the  invoice  were  made  up  with  ini<  nt,  <kv. 

As  these  counts  are  the  subject  nuitter  of  a 
part  of  the  decision  of  the  Supreme  Court,  it  is 
proper  to  insert  them  in  extrn^. 

In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Eajstcrn  District  of 
Pennsylvania. 

E  VSTEKN  DlHTHU  T  OF  PkN N8Y1.V.\XIA,  W.  : 

Be  it  remembered,  that,  on  this  twenty- 
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I  eighth  day  of  Septeml)er.  in  the  year  of  oar 
j  Lord  one  thousand  eight  hundrtti  and  fonr, 
'  into  the  District  Court  of  the  Unit«-d  St»l»  "nf 
America,  in  and  for  the  Eastern  Df^trict  of 
1  Pennsylvania,  comes  John  M.  K*^.  ittnrn<^ 
♦of  tlie  said  Unitwl  State*  of  America.  (•25.^ 
and  prosecuting  in  their  name  and  on  their 
half,  and  gives  the  said  court  iiere  to  under- 
stand and  be  informed,  that,  on  the  i*eriT 
fourth  day  of  June,  in  the  year  aforenid.  it 
the  city  of  Philadelphia,  in*  the  East^To  Di% 
trict  of  Pennsylvania,  and  within  the  juristic 
tion  of  this  court,  the  following  goods,  warn, 
and  merchandise,  to-wit: 
Three  bales  of  cloths  marked  P.  B..  810.811. 

812.  and  eight  cases  of  cloth,  marked  P.  B.. 

813.  814.  815.  816.  817,  818.  819.  820.  were 
seized  on  land  by  Calvin  BIylhe.  E**q  .onllwrirrt" 
of  the  customs  of  the  port  and  district  of  Pbila 
delphia.  in  the  said  Eastern  District  of  Penn- 
sylvania, and  are  now  in  his  custody.  a<  Nice 
forfeited,  for  llie  cau-ses  hereinafter  meniiixtfd. 
to  wit: 

1.  That  the  aforesaid  goods,  ware*,  an*! 
merchandise  are  of  the  growth,  produce,  aod 
manufacture  of  some  foreign  place  or  coantn-, 
to  the  sjnd  attorney  unknown ;  and  were  berr- 
tofon*,  to  wit.  on  the  sixteenth  day  of  Ati|rQ*4. 
in  the  year  of  our  Loni  one  thuu.<<and  eigbi 
hundred' and  thirty-nine,  brought  or  imported 
in  a  ship  or  vessel,  being  a  ship  c«lkd  tke 
Franklin,  from  a  foreign  port  or  place,  to  wit. 
the  port  of  Liverpool,  to  the  port  of  Phibdrl 
phia.  in  the  collection  district  of  PhiUdrlpbia. 
in  the  Ristern  District  of  Pennsylvania,  wbirb 
said  goods,  wares,  and  merchandise  arenbjrct 
to  the  payment  of  duties  to  the  United 

on  lx*ing  brought  and  imported  a**  aforesaid 

That  an  eutry  of  the  aforesaid  goodR. 
and  merchandise,  duly  signed,  was.  tt  tbt 
lime  of  said  importation  thereof,  made  U  Ifce 
office  of  the  collector  of  the  cu.<itoms  of  the  mid 
port  and  district  of  Philadelphia:  and  that,  na 
such  entry  lieing  made  as  aforfsnid.  an  iomio- 
of  the  goods,  wares,  and  merchandb»e  iodod«i 
in  such  entry  was  produced,  and  left  with  tlr 
said  collector  of  the  customs  of  the  pnrt  aad 
district  of  Philmlelphia. 

And  the  said  attorney  further  averi.  tbM  Ikr 
aforesaid  go(Mls,  wares,  and  mercbactilM-.wbkh 
were  w  entered  as  Rfnre«»a}d.  awl  of  «hirfc  «» 
invoice  was  so  proiluced  and  teft  as  afuwM. 
wi  re  not  invoiced  according  to  the  metati  co* 
thereof  at  the  place  of  exi>4>rtation.  bat.  oatkr- 
contniry.  were  in  fact  invoiced  at  \em 
than  the  actual  cost  thereof  at  tbe  place  of 
portation.  with  design  to  eTade  tbc  Zi 
tlu<ri'U[>r)n.  or  some  part  thereof,  ^giriMI 
form  of  the  act  of  Congreea  in  audi 
and  provided. 

2.  That  the  aforeaaM  gooda.  wwnm.  mA 
chandise.  being  subject  to  the  pajnrnl 
miornn  duties  to  the  United  Statea.  an 
thereof,  duly  sipned.  waa,  at  tbe  Ulna  of 
importation  thereof,  made  at  tbeofloe  of  tbf 
collector  of  the  customs  of  theaakl  port  and  di- 
trict  of  Philadelphia,  and  that,  on  sock 
being  made  as  aforesaid,  an  innrfea  «f 
goods,  wares,  and  merchandiae  iBcludid 
such  entrj*  was  pri»duced  and  left  with  tbe 
collector  of  the  customs  of  the  Mid  pnrt 
district  of  Philntielpliia. 

*And  the  said  attorney  further  aven.[*Sft4 
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Uua  the  aaid  inyoice,  so  produced  and  left  as 
aforaodd,  wts  imde  up  with  Intent,  by  a  false 

rahiation.  to  evade  nnd  dcfraiul  ihe  n  venue  of 
the  United  States,  against  the  form  of  the  act 
fl^  Oongreen  In  mtih  case  made  and  provided. 

:i  That  the  aforesaid  gfmds,  wares,  and  nier- 
duDdise,  being  subject  to  the  payment  of  ad 
mknm  duties  to  the  United  States,  an  entry 
thereof,  <iuly  «iiriieci.  was,  at  the  time  of  the 
importation  thereof,  niaiie  at  the  office  of  the 
rolkctor  of  the  customM  of  the  said  p<Hl  and 
diMri<:t  of  Phila<ielphia;  and  that,  on  such  en 
try  l)eiDg  made  as  aforesaid,  an  invoice  of  tlie 
goods,  wares,  and  merchandise  included  in  the 
wiifl  entry  was  pttiduceil  and  left  with  the  said 
collector  of  tiw  customs  of  the  Haid  port  and 
district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  all 
and  each  of  the  said  several  packages  contained 
in  Uie  said  entry  »o  made,  and  in  the  invoice 
90  produced  and  left  as  aforesaid,  in  which  the 
aforesaid  frofxl.«.  wares,  and  merchandise  were 
SI  im[^»<)rte<l  and  entered  as  aforesaid, was  made 
up  with  intent,  by  a  false  valuation,  to  evade 
•nd  defraud  the  revenue  of  the  United  States, 
auminst  the  form  of  the  act  of  CoogreiBlQ  such 
caise  made  and  provided. 

4  Tliattbeaforstaidgoods,  wares,  and  mer- 
ohandLsc.  being  composed  wholly  or  in  part  of 
wool  or  cotton,  an  entry  thereof,  duly  signed. 
wa8,at  the  time  of  the  importation  thereof, made 
rit  the  office  of  the  collector  of  the  rustoms  for 
Uie  port  and  district  of  Philadelphia;  and  Uiat, 
en  the  said  entry  being  made  as  aforesaid,  an  in- 
voice of  the  said  good**,  so  as  aforesaid  com- 
piteied  wholly  or  in  part  [of  J  wool  or  cotton,  in- 
cluded in  suc  h  entry,  was  produced  and  left 
with  the  said  collector  of  the  customs  of  the 
Siiid  port  and  district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  all 
and  each  of  the  several  packages  in  the  said  in- 
voice W3  produced  and  left  as  aforesaid,  and  in 
!lie  said  vntTv  fo  nuieh  as  aforesaid,  in  which 
the  aforesaid  goods  were  so  imported  as  afore- 
said, were  made  up  with  intent  to  evade  and 
defraud  the  revenue  of  th<'  United  States, 
•gainst  the  form  of  the  act  of  Congress  in  such 
case  ncsde  and  provided. 

By  reason  of  all  whieli  the  premises  and  the 
acts  of  Congress  in  this  behalf  made  and  pro- 
vided, the  said  goods,  wares,  and  merchandise 
have  b<'Come  and  are  forfeited. 

Wherefore,  the  said  attorney  prays  the  aid 
and  the  advice  of  the  said  court  here  in  the 
premlscf ,  and  due  process  of  law  for  the  con- 
demnation thereof.  JoBN  M.  Read, 

United  States  Attorney  for  the  I^em  Dis- 
trict of  Pennsylvania. 

The  acts  of  Congress  upon  which  these 
eounts  are  founded  are  as  follows: 
25!i*]     *The  si.xty  sixth  section  of  the  Act 
of  I79if,  ch.  22.  provided, 

"  Uiat  if  any  goods,  wares,  or  merchandise, 
tt  whi^  entry  shall  liave  been  made  in  the 
•0eeof  a  collector,  shall  not  be  invoiced  ac- 
cording to  the  actual  cost  thereof  at  the  place 
of  exportation,  with  design  to  evade  the  duties 
AereupoD.  or  any  part  thereof,  all  such  goods, 
wares,  and  merchandise,  or  the  value  thereof, 
liha  recovered  of  the  person  making  the  entiy, 
AriB  %a  ftnrfeited. " 

The  fourth  section  of  the  Act  of  1830,  ch. 
147  (4  Litt.  &  Brown's  ed.,  410),  provided, 
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"That  the  collectors  of  the  customs  shall 
cause  at  least  one  package  out  of  every  InvMce, 

and  one  package  at  Icafit  out  of  every  twenty 
packages  of  each  invoice,  and  a  greater  number, 
should  lie  deem  it  necessary,  of  mods  imported 
into  the  respective  districts,  which  package  or 
pckages  he  shall  have  first  designated  on  the 
invoice,  to  be  opened  and  esamlned,  and  if  tiie 
same  ht-  found  not  to  correspond  with  the  in- 
voice, or  to  be  falsely  charged  in  such  invoice, 
the  collector  shall  order,  forthwith,  all  the 
goods  contained  in  the  same  entry  to  he  in- 
spected; and  if  such  gorxls  Im;  subject  toad 
veUcrmn  dutj,  the  same  shall  Ije  appraised,  and 
if  any  package  shall  be  found  to  contain  any 
article  not  described  in  the  invoice,  or  if  such 
package  or  invoice  be  made  up  with  intent,  hy 
a  false  valuation  or  extension,  or  otherwise,  to 
evade  or  defraud  the  revenue,  the  same  shail 
!)('  forfeited"  (then  follows  a  repeal  of  the 
fifteenth  section  of  the  Act  of  1828,  and  of  any 
act  whldi  imposes  an  additional  duty  or  pen- 
alty of  fifty  per  cent,  upon  goods  appraised 
above  their  invoice  price):  "  and  no  goods  lia- 
ble to  be  inspected  or  appraised  as  aforesaid 
shall  be  (hflivered  from  tlie  custody  of  tJie  offi- 
cers of  the  customs,  until  the  same  shall  have 
been  inspected  or  appraised,  or  until  the  paclc- 
ages  sent  to  be  inspected  or  appraised  shnll  In- 
found  correctly  and  fairly  invoiced  and  put  up, 
and  so  reported  to  theoofleetor,  provided,"  Ae., 
etc..  &e. 

The  fourteenth  section  of  the  Act  of  1882, 
ch.  224  (4  Litt.  A  Brown's  ed.,  S98).  provided, 

"  That  wlienever,  upon  the  opening  and  ex- 
amination of  any  package  or  packages  of  im- 
ported goods,  composed  wlMlljr  or  in  part  of 
wool  or  cotton,  in  the  manner  provided  by  the 
fourth  section  of  the  act  for  the  more  eilectual 
collection  (»f  the  impost  duties,  approved  on 
[the]  26th  day  of  May.  1880,  the  said  goods 
shall  lie  foundnot  to  correspond  with  the  entry 
thereof  at  the  custom  house;  and  if  any  pack- 
age shall  be  found  to  contain  any  article  not 
entered,  sndi  article  shall  be  forfeited:  or  if 
the  package  he  made  up  with  intent  to  evade 
or  defraud  the  revenue,  th^  package  shall  be 
forfeited;  and  so  much  of  the  said  section  as 
pre.scril)es  a  forfeiture  of  goods  found  not  to 
correspond  with  the  invoice  thereof  be,  and  the 
same  is  hereby  repealed.** 

On  the  7th  of  October,  18-10.  Buckley  filed 
llis  claim,  and  on  *the  18th  of  Decern-  [^250 
l)er,  1842,  the  cause  came  on  for  trial.  *^In  the 
course  of  it.  the  counsel  for  the  claimant  took 
nine  exceptions  to  the  admisisibiiily  of  certain 
evidence  offered  in  support  of  the  prosecution, 
which  may  Im?  stated  as  follows: 

1.  The  tirst  exception  was  to  the  admissihility 
of  ThomaM  Stewart  to  prove  an  appraisement 
of  the  goods  made  by  him  as  one  of  the  othcial 
appraisers  of  the  pctrt;  to  which  te.slimony  the 
coun.sel  for  the  claimant  objected  that  the  ap- 
praisement was  not  made  in  presence  of  the 
court  and  Jury. 

2.  Was  to  the  admissibility  of  the  appraise- 
ment. 

8.  Was  to  the  sdmisribility  of  the  testimony 

of  Felix  .\.  Huntingdon,  an  importer  and  ex- 
perienced judge  of  goods,  to  prove  wliat  was 
the  value,  in  nts  belief,  of  the  ^oods  in  the 

British  market  at  tlie  date  of  the  mvoice  upon 
which  they  were  entered;  the  ground  of  the 
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objection  being  that  the  appraisement  was  not 
made  in  tbe  presence  of  the  jury. 

4.  Was  to  the  admissibility  of  the  affidavits 
of  Samuel  lloss  and  A.  J.  Lewis,  who  had  ap- 
praised the  goods  under  an  appeal,  taken  hy 
them  before  entering  on  the  performance  of 
their  duty  as  appralnera  under  the  ftppeal. 

5.  Thereupon  the  counsel  of  the  United 
States  gave  m  evidence  their  appraisement; 
and  to  Oda  the  chdmanl  excepted,  that  the  ap- 
praisement had  not  hem  mace  ia  iireMiioe  of 
the  jury. 

6.  The  counsel  for  the  United  States  having 
produced  the  invoices  of  two  importations — 
one  into  Philadelphia,  and  the  uLhur  into  New  | 
York — of  goods  exported  from  England  by  the 
claimant .  whose  ufndavit  was  in  each  case  an- 
nexed, dated  ^;5d  May.  1839.  and  12th  June, 
1H89.  the  counsel  for  the  ( laitimnt  exoepted  to 
the  reading  of  these  two  aHldavits. 

7.  Several  other  invoices,  affidavits,  and  en- 
tries were  offeml  on  tl»e  part  of  the  I'ni'ed 
States,  after  being  verified  in  the  same  manner 
«B  those  mentioned  in  the  last  eicepHon;  and 
to  their  admission  in  evidmoe  the  Counsel  for 
the  claimant  excepted. 

tt.  The  counsel  of  the  cUdmant  also  excepted 
to  any  evidrnce  Tx'ing  piven  of  certain  iniptvr- 
tattons  umde  bv  the  claimant  into  New  York, 
ptf  Republic  and  United  States,  la  which  cases 
the  value  of  the  goods  were  tsppadaeA  at  a 
hieher  vuhie  than  tne  invoices. 

9.  The  counsel  for  the  United  States  proved 
that  the  claimant's  factors  in  Philadelphia  had 
received  goods  from  him  to  be  sold  for  his  ac- 
count, and  had  sold  Die  8<ime  at  priceH  more, 
by  one  hundred  and  twenty  per  cent.,  than  the 
prices  entered  upon  the  invoices  upon  which 
they  had  been  enter«>d;  and  to  the  a<imi«iibility 
of  this  testimony  the  counsel  for  the  claimant 
ezoepied. 

The  evidence  being  closed  on  both  sides,  the 
counsel  for  the  United  States  prayed  certain 
instru^ons.  rad  the  court  proceeded  to  charge 
the  jury.  The  two  following  appear  to  be  the 
pa&sages  to  which  the  counsel  for  the  claimant 
excepted : 

257*]  •The  United  States  alle-je  tlmt  the 
appraisements  and  the  atlidaviis,  ainl  ihe  fact 
ox  Mr.  Buckley's  acquaintance  with  the  differ- 
ent forms  of  oaths,  show  his  fraudulent  intent 
in  thiij  importation.  Other  invoices  of  the 
claimant  aie  also  given  in  evidence  to  show 
the  same  fraudulent  design.  Fraud  is  to  be 
judged  of  bv  various  dreumstances.  If  this 
were  tlie  only  case,  the  pn  sumption  might  be 
that  there  waa  a  mistake;  but  the  United  States 
have  presented  these  vwious  invoices  to  show 
that  there  wa*^  nn  miKtake.  They  have  further 
shown  the  appraisements  and  the  ttales  of  tiiese 
other  iraportetions  by  James  Buckley  at  an  ad- 
vance from  fiTif  hundred  and  fourteen  to  one 
hundred  and  forty  per  cent,  in  the  invoice. 
YfhenM  eighty-five  per  cent,  advance  is  a  fair 
profit  according  to  the  testimony.  The«^'  cir- 
cumstances go  to  show  intention;  because, 
thou^  the  gwxls  may  be  under-invoiced,  yet, 
unless  fraud  was  intended,  the  under  valuation 
will  not  work  a  forfeiture.  The  United  States 
are  only  bound  in  the  first  instance  to  prove  to 
the  court  probable  cause.  I  have  no  difficulty 
in  saying  that  the  United  Scatea  have  ahun* 
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dantlv  shown  probable  oiust',  ihv  burden  of 
proof  is  hence  thrown  u{)on  the  claimaat 

It  is  said  that,  although  some  of  th 
were  undervalued,  some  were  not  so,  and  !«houki 
not  b(  <  1  iiiilemn»'d.  The  law  is  this:  if  in  aoj 
particular  package  the  prices  of  notae  of  them 
are  undervalued,  and  some  of  them  are  fair,  if 
the  whole  package  has  Imn  made  up  byu  falie 
valuation  with  intent  to  defraud  feveouK. 
the  whole  is  forfeited.  The  same  is  the  cue 
with  an  Invoice.  Although  it  may  be  comp<»Md 
of  some  packagcii  fairly  made  up.  vet,  ii  tlic 
whole  invoice  has  been  made  up  wiib  intent  to 
defraud,  the  whole  invoice  will  K-  forfdt<Hj. 
If  the  cost  of  the  whole  invoice  oilered  for  en- 
try is  made  up  with  intent  to  defraud,  tbe 
whole  of  the  goods  contained  hi  It  aie  for* 
feited. 

The  first  question  for  your  decision,  then.ia. 
whether  the  goods  were  put  in  the  invoice  ander 
their  cent  or  value:  if  so,  whether  such  under 
valuation  was  with  a  view  to  defraud;  if  this 
were  so,  then  as  to  those  goods  there  can  be  no 
dilSculty;  whether  the  Mher  goods  in  tlie  in- 
voice are  to  b<  forfeited  must  depend  on  tbe 
intent  of  the  party  in  making  up  the  invoke. 

1st.  And  thereupon  the  counsel  for  Oe 
claimant  did  except  tn  so  much  of  the  atk\ 
charge  aa  decided  upon  the  quesUoo  of  proba- 
ble cause  as  a  questioDof  law,  taking  It  enliicly 
from  the  jury. 

2d.  And  to  so  much  uf  the  said  chaigeas 
decided  that,  under  the  present  informtfioa, 
the  jurv  should  not  Ik-  restrictt-d  iti  their  con 
demnatlon  to  any  restricted  £<xtds  which  tbey 
found  undervalued;  but  find,  first,  either  the 
whole  package,  or  second,  the  invnifx*  inwhich 
they  were  imported,  forfeited,  tliomrh  contahi- 
ing  other  go(><is  correctly  VHluc-<i ;  if  they  s-ii'-uM 
find  that  such  package  or  invoice  had  hvcu 
made  up  with  intent  to  defraud  the  revtnoe  of 
the  United  Pta'rv 

*And  forasmuch  as  the  exceptions  [•SSS 
aforesaid  do  not  appear  of  reotMn.  the  said  de- 
fendant prayed  that  the  court  will  sign  and  st«l 
this  his  bill  of  exceptions,  which  is  done  av- 
coidlngly.  Abchibau)  Raxdau.. 

Mr.  Justin/;  Waykk  delivered  the  opinion  ef 
the  court: 

Nine  exceptions  were  taken,  upon  the  trial 
of  this  cause,  to  the  admiasibUity  of  the  le^ 
monv  wliich  was  offered  on  the  part  ef  the 
United  States. 

T!ra  flnt,  second,  third,  fourth,  and  fifth  iff 

objections  to  the  introduction  of  the  apitriij' 
menta  which  were  made  pf  the  goods  entered 
by  thecltdmant,  to  tlie  introduction  of  the  pM^ 
s<ms  who  made  them,  to  the  affidavits  of  Fv** 
and  I/ewis,  the  appraij>er»  upon  the  claioafit  * 
appeal  from  the  official  valuation,  and  to  thsid' 
raissibility  of  an  exi>erienced  judee  aril]  import 
er  of  goods,  who  wa&  put  upon  tbe  stanU.  to 
prove  the  vslue  of  the  goods  in  the  Encb^li 
market,  at  the  date  of  the  invoice,  upon  »  nki 
they  were  entered.    The  objection  m  each  in- 
stance is,  that  the  appraisements  had  not  befHj 
made  in  tbe  presence  of  the  jury.  Tbe 
were  subject  to  ad  ealwvm  rates  of  duty. 
CiUri  N  r,  having  cauM^i  t  •  -u-pecl  that  Ibf.Tl 
were  invoiced  below  their  true  viaiue  or  acta  ' 
ooat»  with  an  intent  to  evade  or  deftand 
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n'Tfnnc,  directed  them  to  be  appraised  by  the 
otlicid  appraisers.    From  their  valuation  tlie 
clfltoftnt  appealed.    Ross  and  Lewis  acted  as 
Hppralsers  upon  the  appeal,  and  made  their  es* 
timate  of  the  value  or  cost  of  the  goods.  The 
fsriginals  of  both  appraisements  were  returued 
to  Uie  custom  house.  It  is  DOt  denied  that  thej 
wm  made  tceordtapf  to  the  proyistena  of  the 
a  N  nf  fonffPeftfi.   They  were  so  made.  From 
the  character  of  those  papers,  we  think  they 
adminlble.  The^  are  documents  or  pub- 
lic writings,  not  jtidicial.    As  such  they  may 
be  used  as  evident',  subject  to  the  rules  appli- 
cable to  the  iidmis.oihiHty  of  fuch  writings  as 
rriflpuce.    The  originals  or  examined  copies 
were  admissible,  as  is  the  case  wherever  the 
ori^nal  is  of  a  public  nature.  They  arc  within 
reacli  of  cither  pnrty  in  a  cause;  either  for 
inspection  or  for  copies,  when  a  copy  is  wanted 
to  be  used  as  evidence.  We  need  not  enumer- 
ate the  claases  of  such  writings,  or  the  particu- 
hr  kinds  of  them  which  from  annlojery  have 
f*en  adjiidirjited  to  Tk'  such,      h,<\\\  miiy  ho 
found  in  any  of  the  elementary  treatises  upon 
eridene^.   There  la  authoritj  for  so  classing 
tlje*i«'  i]!-  r  (isements.   It  ban  b-  rn  decided  that 
a  copy  of  an  otticial  document,  contatoiog  an 
•eeonot  of  the  cargo  of  a  ship,  made  in  purni- 
ancc  of  an  art  of  Parliament  by  nn  officer  of 
the  customs  and  lodged  there  as  an  otilcial 
<ioeament,  should  be  admitted  as  proof  that 
ihe  property  mentioned  in  it  w?v  put  on  Vmartl 
of  a  vessel.    So,  also,  the  copy  of  an  nibcial 
document  containing  the  names,  capacities,  and 
d?-srrir>tinns  of  passfmrrrs  on  board  a  vps.<«rl. 
niHde  in  pursuance  of  an  act  uf  Parliament,  hiis 
250*1  been  received  as  'proof  of  such  persons 
bring  on  board.  [Riehardton  v.  JKiOtiA,  1  Ryan 
*  Mootly,  68;  2  Ring..  229.) 

In  this  instance,  the  coiinsel  for  the  United 
States  oflTered  the  originals  of  the  appraiKc- 
ments.  at  the  Mune  time  introdncfnj|  uie  pcr- 
>on<*  by  whom  they  were  ma<ie.  as  witnesses  to 
atuhenticate  them^  They  were  not  offered  as 
coodusive  of  the  cost  or  value  of  the  goods,  or 
as  conclusive  tfi  it  an  attempt  had  been  made 
to  enter  them  with  an  intent  to  evade  or  defraud 
Ihe  rerenne.  Thev  might,  with  other  evidence, 
<  onduce  to  establish  those  facts,  and  there  is 
no  doubt  they  were  in  part  used  for  such  a  pur- 
pose in  this  ca.He.  But  thR  primary  object  was 
to  show  from  them,  with  other  testimony,  that 
thfre  was  probable  cause  for  the  seizure,  that  a 
cours*:-  had  l)oen  taken  by  the  collector  which 
the  law  permitted,  and  that  everything  had 
been  done  to  give  to  the  claimant  the  oppor- 
tunity of  establishing  the  fairness  of  his  sus- 
pected entry.  What  we  have  said  of  the  char- 
acter of  Ihe  appraisements  is  equally  applicable 
to  th<-  objection  to  the  a<lmis';i!)i:ity  of  the  \i\V.- 
davius  of  Rt)»*8  and  Ijewjjs.  by  whum  the  goods 
were  appraised  upon  the  appeal.  There  is  no 
fort  e.  ther  ir'.  t}n  nJ»jection  that  the  apjiniise 
mentjs  were  not  iuade  in  the  presw-'uce  of  the 
jnty.  We  have  thus  disp^wed  of  the  first  five 
fxceptions  fo  the  admissibilitv  of  the  evidence, 
for  we  d<j  not  understand  that  anv  objection 
wafl  made  to  Stewart  and  Huntingaon  as  wit- 
rn-wt»  to  prove,  from  llieir  knowledge  of  the 
v»lue  of  goo<ls,what  was  the  value  of  the  goods 
in  question,  but  tliat  they  were  objected  to,  as 
it  i^;  expressed  in  the  exception,  because  the 
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apprftiscmcntfi  made  by  them  were  not  made  in 
the  presence  of  I  he  jury.  As  experienced  judges 
of  gtxKis  and  of  their  value,  they  were  certainly 
good  witnesses  to  testify  what  in  their  belief 
was  the  value  of  the  goods  in  the  Enj^lish  nuir- 
krt  at  till  date  of  Ihe  invoice  upon  which  they 
were  entered.  The  sixth,  seventh,  and  eighth 
exceptioN  were  objections  to  the  admissibility 
a.s  evidence  of  other  invoices  of  other  importa- 
tions made  by  the  claimant,  to  show  fraud  in 
this  case.  Such  invoices  for  the  same  purpose 
were  decided  by  the  court  in  W9<wf  ,v  case  (16 
Pet.,  859,  860)  to  be  admissible.  It  is  not  nec- 
essary to  ref>eat  what  was  then  said  upon  the 
subject.  The  ninth  exception  is  an  ot»jf  rti  m 
to  the  introduction  of  any  evidence  to  show 
that  the  factors  of  the  claimant  had  sold  goods 
for  bim  at  mor»'  than  one  hundn?d  and  twenty 
per  cent,  above  the  invoice  prices.  We  know 
thai  the  prices  of  commodities  fluctuate  from 
many  causes,  and  that  enhanced  prices  can  of 
theraselvee  be  no  proof  of  unfair  dealing,  or  of 
an  entry  having  been  made  at  the  custr)na-house 
upon  an  imdervalued  invoice.  But  if  in  a  particu- 
lar bttsiness  testimony  can  be  found  to  establish 
that  an  importer  has  received  prices  ex  t  rava;;an  t  • 
Iv  above  invoice  prices,8uch  as  others  engaged  ia 
the  same  trade,  at  tli^  same  time,  declare  could 
not  have  been  made  in  ^fnrr  of  the  market 
during  the  time,  a  strontr  j)resumi>tion  arises 
that  unfair  means  have  been  used  *to  [*200 
produce  en"e(>t8  contrary  to  the  usual  result*:  of 
conteniporarv  trade.  Siichafactmny  well, then, 
be  considered  as  good  evidence,  w  lil  n  tlie  issue 
in  a  case  is  fraud  or  no  fraud  in  the  importa- 
tion of  goods. 

The  exceptions  taken  to  the  evidence  having 
been  disposed  of,  we  proceed  to  examine  such 
as  were  talren  to  the  charge  of  the  court.  The 
III  !  (ha!  the  court  had  undertaken  to  deter- 
mine from  the  evidence  that  there  wa&  probable 
cause  for  the  seiimre,  without  submiltfng  it  to 
the  jury,  was  abandoHed  in  theartriunent.  This 
court  had  ruled  in  Taylor  v.  The  UniUd  J^atcM 
(3  toward.  Sll>.  that  the  judge,  and  not  the 
jury,  was  to  determine  win  t her  there  was 
probable  cause,  so  as  to  tlirow  on  the  clfUmaat 
the  onus  pmdandi  to  estabUdi  the  fairness  of 
the  importation. 

The  second  exception  is  an  objet  Uou  to  so 
much  of  the  charge  of  the  court  as  instructed 
the  jury  that,  under  the  present  information, 
tliey  were  not  restricted  in  their  condemnation 
to  such  goods  as  they  should  find  had  been  un- 
dervalued, but  that  ihey  might  find  either  the 
whole  package  or  the  invoice  forfeited,  though 
it  contained  other  goods  correctly  valued,  if 
they  were  of  the  opinion  that  such  package  or 
invoice  had  been  made  up  with  intent  to  defraud 

the  revenue  nf  ihr-  rr.itrr!  Staff-s. 

The  informal  ion  coutaiued  four  counts.  The 
first,  upon  the  sixty-sixth  section  of  the  Act  of 
1799,  to  which  the  exception  does  m  •  tpplv. 
Tiie  second  and  third  counts  were  frameu  upon 
the  fourth  section  of  the  Act  of  ch.  147; 
and  the  fourth  upon  the  fourteenth  wtion  of 
the  Act  of  18.32,  ch.  227.  The  objection  is  not 
meant  to  deny  the  liability  of  the  goods  to  for- 
feiture in  a  case  made  out  under  either  of  those 
acts,  from  any  conflict  between  them,  or  from 
either  being  a  rei)eal  of  the  other  in  any  partic- 
ular. SO  as  to  exempt  the  goods  from  condem- 
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nation.  But  the  exception  is  confined  to  the 
insutlicicncy  of  Uie  avcniK'nts  in  thi>  second, 
third,  and  fourth  counti  to  enforce  a  forfeii- 
UTO.  The  language  of  the  couomI  in  argument 
%viu'^,  thai  the  second,  third,  and  fourth  counts 
of  the  ioformation  are  defective  on  account  of 
the  uncertainty  and  generality  of  the  aver- 
ments in  each  and  every  of  them,  and  that  the 
judgmem  ought,  therefore,  to  be  reversed. 
The  uncertainty  complained  of  is,  that  there  is 
not  in  either  of  the  three  cotints  an  averment 
of  the  special  circumstances  of  the  examination 
of  the  goods  and  detection  of  the  fraud,  under 
the  authority  of  the  collector.  In  support  of 
the  objection,  the  counsel  relied  chietly  upon 
this  court  Imving  said  in  Wood'ncaae,  that  such 
an  averment  was  neceaaary  to  enforce  a  forfeit- 
ure under  the  fourth  or  fourteenth  sections  of 
tl\e  acts  of  1880  and  \S'.\2.  Prcs8ed  as  it  was 
with  otlier  arguments  in  support  of  the  poei 
tion,  the  preparation  of  thin  opinion  has  bees 
delaye<l,  with  the  view  of  giving  to  the  objec- 
tion the  most  deliberate  examination.  Having 
made  it.  by  a  clone  sGnitlny  of  all  the  acts  of 
CongreRs  which  have  been  passed  to  prevent 
frauds  upon  the  revenue;  by  a  comparison  of 
what  has  been  the  ;  ra<  liee  in  our  own  courts, 
1401*]  *upon  infoinialions  of  -t  likf  fhaiucler 
under  those  acts,  and  of  what  Imve  l>een.  both 
in  England  and  in  our  own  country,  declared  to 
be  essential  allegations  in  informations  for  of- 
fenses against  the  revenue  arising  from  foreign 
trade,  we  have  concluded  that  llie  language  in 
Wood's  case  ia  stronger  than  it  should  have  been. 
It  waa  used  argumentatively  to  show  that  the 
sixty  sixth  section  of  the  Act  of  1799  had  not 
been  repeated  by  the  fourth  and  fourteenth 
sections  of  the  Acts  of  1860  and  1863:  and  it 
was  'tinned  in  the  argument,  that  certain  alle- 
galioub  were  promjr  in  a  count  under  the  last 
two  seclioDS,  which  were  not  necessary  and 
would  not  he  suitable  in  a  count  under  the 
sixty -sixth  sccliou.  In  that  section,  goods  not 
invoiced  acmrding  to  the  actual  cost  uiereof  at 
the  place  of  exportation,  with  design  to  evade 
the  duties,  are  bubjeci  to  forfeiture.  They  are 
so.  whether  the  undervaluation  shall  be  discov- 
ered after  they  have  been  entered  and  passed 
from  the  custom  house,  or  whether  there  has 
or  ha.'i  not  been  an  examination  of  them.  But 
then,  under  that  8ection,only  such  of  the  eoods 
not  niTcrfoed  acoordlng  to  acttial  cost,  wiUiont 
any  reference  to  the  content.*  of  'Ik-  package  in 
which  they  may  be,  or  to  the  entire  invoice  of 
which  tliey  may  form  a  part,  are  subject  to 
forfeiture.  It  is  ncith'T  nccessjiry  nor  pro|X'r, 
then,  as  was  said  in  fi >xx/'i(  case,  in  a  count 
under  that  section,  to  allege  the  circumstances 
which  led  to  the  detection  of  ihe  fraud.  But 
it  is  Huid  that  previous  examination  and  a  con- 
sequent appraisement  must  Ik-  made  under  the 
fourth  section  of  the  Act  of  1830.  and  under 
the  fourteenth  section  of  the  Act  of  1832.  in 
the  manner  directed  in  the  former;  and  there- 
fore it  is  necessanr,  in  a  count  under  either  of 
them,  to  aver  that  both  were  done.  That, 
however,  is  only  one  of  the  ways  which  tlie 
collector  may  pursue,  under  exlaling  laws,  for 
the  purpose  of  seouring  the  payment  of  lawful 
duties,  by  detecting  intended  frauds  upon  the 
revenue.  The  object  of  an  examination  by 
packages,  under  Uie  fourth  eectloii  of  the  Act 
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of  1830,  is  for  the  purpose  of  aM^crtaiuiDi; 
whether  or  not  either  of  tljc  causes  mentioned 
in  it  exist  to  make  it  tlie  duty  of  the  cciUector 
to  have  all  the  g(H>ds  in  the  same  entry  iospert- 
ed  and  appraised,  l  it  he  is  not  confined  loono 
package  out  of  every  iavoicc,  or  to  one  out  uC 
every  twenty  packages  of  each  invoice,  tk 
may  examine  a  "  greater  mndxjr"  of  packa^ 
shoidd  he  deem  it  necessary,  extending  the  ex- 
amination to  every  package  in  the  invoice.  If, 
before  that  course  ha,s  iKcn  taken ,  the  ci)ll«  (or 
suspects  the  entry  to  be  fraudulent  m  &  wliole, 
or  any  package  of  it  to  be  falsely  char^,  be 
can,  without  any  designnfion  of  particuUr 
packages,  have  all  the  goods  inspected  an<i 
a^jpraised.  Or.  in  making  an  appnusemerjt 
under  the  seventh  and  eighth  seOioos  of  tbe 
Act  of  1882.  ch.  227,  he  mav  direct  it  to  be 
dom-  w  :tli  reference  to  the  detection  of  an  8p 
preheuded  fraud  of  any  kind  whatever,  aswdi 
as  to  those  partlcuhifs  mentioned  in  the  foortk 
and  fourteenth  sections  of  the  acts  (,f  1J<^3  m  J 
1832.  which,  when  discovered  and  proved  lo 
the  satisfaction  *of  a  jury,  attaches  a  [*HMt 
forfeiture  either  to  a  package  of  an  entry  or 
the  entire  invoice.  The  fourth  and  fourieeDth 
sections  direct  tlie  collector  how  he  Is  lo  sd  ia 
one  way  to  detect  frauds  upon  tli<«  revenue. 
But  one  mode  of  prevention,  without  restrict- 
ive terms,  limiting  an  examination  and  a,]h 
praisement  of  goods  to  that  mode,  dots  not 
imply  that  other  lawful  means  shall  not  be  usiti 
to  produce  the  same  result.  If  the  frauds,  for 
wliich  the  fourth  and  fourteenth  smioos  d^ 
clare  there  shall  be  a  forfeiture,  shsll  be  dii- 
covrrk  d.  in  any  way  of  making  an  api  rsi* 
ment  differing  from  the  manner  of  exanuoiof 
goods  undor  toe  fourth  section  of  the  Act  of 
1830,  no  fnie  can  hi'  found  to  say  that  the  for- 
feiture would  not  attach,  without  auy  refereoix 
to  the  means  by  which  the  fraud  was  discov> 
ered.  It  follows,  theu,  that  ilie  mo«I.'  t  f  m  ik 
ing  an  examination  is  not  coutlued  to  tbai 
mentioned  in  the  fourUi  s^tion  of  the  Ad  at 
1880,  and  that  the  averment  of  it  is  not  essen 
tial  in  a  count  under  either  of  the  seciioos  of 
the  law  upon  which  the  present  inforroatioo 
was  framed.  Without  audi  an  averrooat,  a 
count  under  Che  fourth  section  of  the  Act  of 
1830,  and  fourteenth  .H,'ciionof  the  An  of  1SJ2. 
stating  time  and  uUux^  and  such drcumsUBoa 
or  particulars  of  those  sections  that  a  cofTscttas 
or  acquittal  might  be  given  m  evidence  to  pn- 
vent  another  information  for  the  same  offend, 
would  be  suffictont  to  prevent  the  judgmtat 
from  being  arrested  upon  a  nM)Uoti  for  that 
purpose.  We  think  there  was  no  error  io  Uk 
court  having  instructed  the  jury,  that,  uwfer 
the  information  in  this  case,  they  were  not 
reiitricted  ia  the  condemnation  of  the  good»  u> 
anv  entered  goods  which  they  found  usder 
valued,  but  tliat  they  might  find  either  ibc 
whole  package  or  the  invoice  forfeited,  ihoocb 
containing  other  goods  correctly  valued. if  Iht-v 
should  find  that  such  package  or  inVoice  iuui 
been  made  up  with  intent  to  defraud  the  iwe* 
nue  of  the  United  Slalea. 

Gited-n  HOW;.  M:  S  WalL,  M;  4  Bsa,  4B:  t 
Blatchr.,  4T4: 1ft  Biatchf..  M7. 

Howatti. 
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MIClIAi^L  MU880N  Alto  GEOBOE  O. 
HALL»  SurviTing  Partnen  of  William 

9. 

WILLIAM  A.  LAKE. 

jN0  <if  ercharwe — protent  —  evidence  —  iwtary 
M«<C  prmaU  m  at  time  of  demandr^i*  rule 
**  in  Lauiaiana^x  loci  contractus. 


Br  the  law  men  hiint,  when  «  demand  of  ixiy- 
'^ut  Is  made  upon  the  drawtx?  of  a  foreiKn  bill  of 
change,  the  bill  Itaelf  must  bo  cxhiblto<l. 
NHther  the  utatutos  of  Loulfliaoa,  nor  the  decis- 
ion.* of  the  courts  of  tlwt  State,  have  ehanged  thf 

Itw  in  thir^  rej«pect. 

I  (i<-  statutes  and  dtjclslons  examined. 

If.  therefore,  the  notarial  protest  does  not  sot 
forth  the  fact  that  the  bill  wim  pu  Mt  tit. mI  to  the 
•drawee.  It  cannot  Ik-  r«»ad  in  e\  i<i('iu  <'  to  the  Jury. 

Even  If  the  laws  of  Louiiiana.  vvdrt  .'  th<-  .IrawtH! 
n-sided.  had  made  this  chanjrf  in  tlu  lasv  m.-rchant, 
It  would  not  affect  tbocontriu  t  in  !lu  i>rfwnt  <  tuso. 
which  U)  a  suit  a^inst  an  indni'si  r  r<'!«idinK  ill 
Mi-vtaHippi,  where  the  contract  bt  ru  (  on  him  and 
all  subiequent  iadorwos  was  luadc,  and  where  the 
Itv  mennant  has  not  been  ohaoged. 
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THIS  caw  came  up.  on  a  oerttflcate 
of  division  in  opinion,  from  *the 
Circuit  Court  of  the  United  States  for  the 
'Sontbern  District  of  MissiBsippi. 

The  (}uostion  which  was  certified  to  this 
-court  will  be  found  at  the  conclusion  of  the 
foltowinfT  statement. 

Lake  was  sued  88  indoner  of  the  following 
bill  of  exchange. 

VicKsnuiio,  17th  December,  1838. 
Ex  hange  for  $6,133. 

Twelve  rooDths  after  first  day  of  February, 
1887,  of  this  first  of  exchange  (second  of  the 
Han\o  tenor  and  dale  impaid),  pay  to  the  order 
of  li.  U.  &  J.  H.  Crump  six 'thousand  one 
hundred  and  thirty  three  dollars,  value  re- 
oetved«  and  charge  the  same  to  account  of 

Btbele,  Jenkins  «k  Co. 

To  KiBKXAir»  RossBR  &  Co.,  New  Orleans. 

Ihdoned:  R.  II.  &  J.  H.  Cbump, 

W.  A.  Lak£. 

Klrknuui,  Roaser,  A  Co.,  New  Orleans,  8d 
Febroary*  1688 — protested  for  nonpfiymmt. 

A.  MAZUKBA.U,  Not.  Pub. 

It  being  admitted  that  YicksburR,  where 
jsiiid  bill  5»re  dale,  was  in  the  Stale  of  Miosis 
4Uppi,  and  New  Orleans  in  the  State  of  Louibi- 
«i»a.  the  plaintifh  then  offered  to  read  In  evi* 
di  !ic»-  to  the  jury  the  protest  of  s:iid  bill  of 
'exchange;  which  protest,  thus  offered  to  be 
read,  is  in  the  woras  and  figures  following,  to 
-wit: 

Ukitbd  Stated  uf  America,  State  of  Loui 


quest  aforesaid,  did  protest,  and  by  theae 
presents  dn  publicly  and  solemnly  protest,  as 
well  against  the  dmwer  or  maker  of  the  said 
draft,  as  aipidnst  all  others  whom  it  doth  or 
may  concern,  for  8ll  e\chanp:e.  re  exohan^e, 
damages,  costs,  charges,  and  ialereats.  suffered 
or  to  be  suffered  for  want  of  payment  of  the 
said  draft. 

Thus  done  and  protested,  in  the  presence  of 
John  Craggand  Henry  Frain.  witnesses! 

In  testimony  whereof.  I  grant  these  presents 
under  my  siffnature  8.]  and  the  im-  [*204t 
press  of  my  s*  il  of  ottice,  at  the  city  of  New 
Orleans,  on  the  day  and  year  first  herein  writ- 
ten.  A.  BUzcBBAU,  Notary  Public. 

The  copy  of  the  said  Wll  of  exchange,  re- 
ferred to  In  said  protest,  on  the  reverse  side 
thereof  written,  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

*  VicKSHrrRa.  17th  December,  1888. 
Exchange  for  $6,133.00. 

Twelve  months  after  the  first  day  of  Febru- 
ary, 1887,  of  this  first  of  exchange  (second  of 
same  tenor  nnd  date  unpaid),  pay  to  the  order 
of  R.  11.  &.  J.  H.  Crump  six  thousand  one 
hundred  and  thirty-three  dollars,  value  re> 
oeived,  and  charge  the  same  to  account  of 

Steblb,  Jbhkinb  &  Co. 
To KlRKJCAH,  BoesBB  &  Co.,  New  Orleans. 
Indoned  R.  H.  &.  J.  U.  Cbcmp. 

W.  A.  Lakb. 
Wx.  Noll  A  Co.,in  liquidation. 

But  tlie  di  fendant  objected  to  said  protest, 
1  and  the  copy  of  the  bill  on  the  reverse  side 
thereof  written  being  read  in  evidence  to  the 
jury,  on  the  j^ound  that  it  was  not  stated  in 
said  protest  that  the  notary  presented  said  bill 
of  exchange  to  the  acceptors,  or  either  of  them, 
or  Imd  it  m  his  possesniMi  when  he  demanded 
payment  of  the  same. 

And  that  for  this  alleged  defect,  which  it 
was  insisted  could  not  be  supplie<l  by  other 
proof,  the  .said  protest  was  invalid  and  void 
upon  its  face,  and  could  not  be  received  as 
evidence  of  a  legal  pn-sentmeut  of  the  bill  for 
payment,  or  of  the  dishonor  of  the  bill.  And. 
thereupon,  on  the  question  whether  the  said 
protest  coulfi  bo  read  to  the  jury,  as  evidence 
of  a  legal  presentment  of  the  bill  for  payment, 
or  of  the  dishonor  of  s^iid  bill,  the  judtres  were 
op{X)8cd  in  opinion.  Which  is  ordered  to  he 
certified  to  the  Supreme  Court  of  the  United 
Statea  for  tlielr  decision. 


By  tliis  public  instrument,  protest.  Ik;  it 
known,  thai  on  this  third  day  of  February,  in 
tlw  year  one  tlumiand  eight  hundred  nnd  thirty 
^ight.  at  the  request  of  the  Union  Bank  of 
Louisiana,  hoiiier  of  the  original  dnifl,  where- 
'er a  true  copv  is  on  the  reverse  hereof  written. 


J.  McKlMLBT.  [h.  8.1 
J.  OHOLSON.     [l  S.J 

The  cause  was  argued  by  Mr,  Barton  for  the 

pliiintiffs.  and  }fr.  Mcuon,  Attomflj-Oeneral, 
for  tiie  defendant. 
Mr.  BaHan,  for  plaintiffa: 

On  the  trial  of  this  cause,  and  after  the  orig- 
inal bill  of  exchange,  upon  which  the  suit  was 
brought,  had  been  read  to  the  jury,  the  plaint- 
iff offered  In  evidence  the  protest  thereof,  luid 


1.  Adolplie  Mar.ur^-au.  a  notary  public  in  and  the  foUowing  is  a  copy  of  the  material  parts 
*  •       -  J  K  .  thereof,  to  wit: 

United  SxATBe  OF  Akuuca.  State  (*265 

of  Louisiana: 

"  By  this  public  inetroment  of  proCeet.  be  It 
known,  that,  on  this  3d  day  of  February, 
1  at  the  request  of  the  Union  Bank  of  Louisiana, 
*  bidder  of  the  original  draft,  whereof  a  tme 
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for  the  city  and  parish  of  New  Orleans.  Stale 
•of  Lnniriana  aforemki.  duly  corami.Hsioned  and 
sworn,  demanded  payment  of  said  draft,  at 
the  counting-house  cji  the  acceptors  thereof, 
and  was  answered  hf  Mr.  Kirlumm  tliat  the 
could  not  be  paid. 
Witnoupon  I.  the  said  notary,  at  tlw  re- 
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copy  is  (  Fi  the  reverse  hereof  written,  T. 
Aaolphe  MAZureau,  a  notary  public  in  and  for 
the  dt^f  of  New  Orleaiu,  State  of  Lonidaiui 

aforesaid,  duly  comrnis.'.ioncd  and  sworn,  de- 
manded payment  of  said  draft  at  the  counting- 
hoiMe  of  the  acceptors  thereof,  and  was  an- 
swered by  Mr.  Kirk  man  (oneof  the  firm)  that 
the  mmc  could  not  be  paid." 

The  counsel  4^  the  parties  to  this  rait  do  not 
differ  at  all  as  to  the  duty  of  a  nn!«irv,  when 
mailing  a  personal  demand  of  the  payment  of 
negotifUile  paper  prior  to  the  protest  thereof. 
We  concur  in  opinion  that  he  must  have  the 
note  or  bill  with  bim.  aud  !>liouid  present  it  for 
payment.  ;  and  the  only  difference  which 
arises  is,  as  to  the  species  of  evidence  which  is 
indispt^iisnble  to  prove  the  fact  of  presentment. 
Must  the  term  itself  be  used  in  the  protect,  and 
will  no  form  of  words  therein  supply  its  place? 
This  is  the  position  assumed  for  the  defendant ; 
and,  this  bcini^  conu-overted,  the  Issae  is  tmide 
which  is  now  to  l>e  disposed  of. 

A  number  of  authontfes  have  been  cited  by 
the  learned  counsel  for  the  defendant,  whicli. 
though  certainly  applicable  to  the  duties  to  be 
performed  by  a  notary  ant»  protest,  are  be- 
lieved not  to  deride  the  qucjition  miwd  here: 
nor,  if  they  did.  can  it  be  conceded  that  they 
would  be  conclusive,  upon  a  matter  specially 
pertnininr^  to  Louisiana's  jurisprudence. 

The  stress  of  the  argument  in  the  learned 
counsel'a  brief  is,  that  in  all  cases  the  fact  of 
prefentmrnt  must  appear,  /'n  rrrhf>.  upon  the 
face  of  iJic  protest;  and  this  i.s  iiN.suretlly  not  so. 
•For  example:  if  a  note  or  bill  should  be  payu 
ble  at  n  parti<'ulHr  plMOf-,  nnd  the  notary  takes 
it  IhilLcr  at  niatuiiiy,  ami  ihere  should  be  no 
one  there  to  whom  to  prt>(  nt  it,  or  of  whom  to 
demand  payment,  the  law  disponf^es  the  party 
wifli  m.ikinL'  (.itlicr.  and  thv  notary,  of  course, 
from  rertifvini:  eitlier.  for  /I'llhn*  OMfifur  nd 
vana.  60  in  the  case  of  a  lost  note;  a  valid 
protest  could  be  made  thereof  without  Its  pro- 
iiu*.tion,  if  MX  adetjuale  indemnity  wa.s  teudered 
to  protect  the  puny  from  ail  future  littbililv, 
or  to  re-imburse  him  for  any  payments  be 
.sli(»ul(i  he  e(>n.'-tr;iin<'d  to  ni:ike  In  {\ntsv  and 
aniUogous  am»,  it  could  hardly  be  insisted, 
either  that  the  law  required  the  notary  to  certify 
to  a  presentment  wliu  li  was  nev!  r  -i -ide,  and 
the  lailure  whereof  the  law  cjLCUfeUi;  or,  that 
the  protest  would  be  invalid  without  it.  One 
of  the  most  important  of  tlie  easen  <  i".  .1  a<l 
verse! V  i.s  a  slionj;  aulliority  to  eslal>li.->]t  lhi.«i 
1  1  111!  ease  of  Frctinun  rt  n(.  v.  liininton  (7 
Mas.s.  R  .  ISi)  The  ( (nirt  there,  after  aflirm- 
in^i  the  necessity  of  having'  the  note  or  bill 
present  when  the  demand  is  made,  says: 

"This  nde  may  admit  of  e.\ception.« — as 
wliere  tlie  .security  may  l>e  lost:  in  which  ea.«ie 
a  l<'nder  of  sullicient  indemnity  would  make 
200*J  *the demand  valid,  without  producinc 
the  siccurit}'.  And  where,  from  the  usual 
course  of  businen's.  of  which  the  parties  art' 
conversant,  the  necurity  may  be  lodueil  in  some 
banic,  whose  officers  shall  demana  payment, 
and  i^ive  notict  to  the  indorser.  accordinp  to 
the  custom  of  such  banks — the  security  not  be- 
ing presented  at  the  time  of  tlie  demmid,  bqt 
the  parties  bcing^  presunie<l  t'  t.tK  w  wliri.-'  ii 
may  be  found."  Here,  again,  prescutmoola 
•le  dispeoeed  witii»  Id  OBies  when  yveti 
authofued:  aad  mmSsf  thaie  pioleili  m 
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made  in  unaeaaooabte  beurs  would  be  of  so^ 
avail.   Neverthehsa.  pMiits  but  rardy  mm 

into  .«ueh  details,  l  i;  ;!:'  ;l.i:.L  ii-^-lf — ibepKH 
eutatiou — ia  as  mudL.ji^uir<eti  10  lie 
within  tlie  pnieiniMlJplli%.  as  it  » 

to  be  nirnir  ;•!(  fill.     "VViiy,  tin  n     "i-  ii^'MS^ 

ciality  ot  statunoBit  needed  ai>t>ii;  ^Atuiitpif^ 
formance  of  ooedilrty  than  lite  olber? 
if  f»ir  '?''TTii?ul  f'f  payment  imp^i'  -  ili-i'  r 
nmiie  lu  due  tunc  may  it  not  impJ^     ii  \\  >  ■* 
made  after  dm^  presentation  7 

*But  the  protest  <wf  A««  was  tu  id.  iu 
Louisiana.    If  good  (here,  it  uiu»;.  ix,  ^jJ^ 
ei^ewiiere.    Commercial  usages.  hmfCffi^V 
c  ient,  however  prevalent,  and  howf^-  r  i^T.^ 
abk',  cannot  confront  her  atatntea  a^vA  ir  iil 
them,  nor  reverse  her  courts^  jodglMi:"  ^  i  ih 
settle  their  meaning.  Moat' 
the  resu  1 1 s  were  it  oi herwise :  for 
in  the  large  cities  liave  thdr  |.rit)f«  <i  ivni^"-' 
protest^?,  which  they  use  in  nil  ismmfwmjgt 
conjunctures,  and  wbJcJi  have  bstft^liMHHP 
years.and  are  in  d^ly  u-e ,  utid  in  b<  \\  \  iiw>ini^ 
(like  that  of  Mamiraiu  ik  "^rou."  r»  n 
rom  twenty  to  a  hundrecLfHIiip  n«»it  il  f 

aSTHijIi'  diiv.  in  bf  ti.'ilf  1 1(,  I  III- b.iiik- .  jrni  liri'<  | 
them  are  vast  and  imay'trtiiiyiriil^^  t  -  •  r"-*  >i*l' 
indent  upon  the  v«]|ditjrY<Cf|p^<-  rr'*''^4 
'  lid  be  an  inttJeijwIiy  h  \  >t m^-  > *■  1 


pen.<4e  with  nvenneiita  whidi  would  oot  be 

true. 

The  fcmns  of  protert  vaij  te  diffemt 

rountries.     They  vary   iu    different  Slalf*. 
They  vary  in  the  same  State.    They  moA.  \ 
neooeuilj  adapt  themsdNree  to  tlie  trw  dr  i 
cumstanccs  attendant  upon  the  dishoiioff  af  1 
bills  and  notes.  1 

The  acts  of  public  olHoers  are  favored  to  the 
extent  tliai  they  are  presumed  to  know  their  «ie.ty 
and  to  do  their  duty,  unleii*  the  contrary  afficarv 
A  notary  has  no  right  "to  demand  paynient."  ia 
the  absence  of  the  .security  which  alte>i»  it^e 
party's  liability,  or  without  iti^  presentment. ttod 
of  course  he  is  presumed  to  know  tlutt  he  canint 
do  it.  Where,  then,  notaries  "demand  p«r 
ment,"  tliey  have  a  right  to  the  pre«umptioD 
that  the  demand  followed  the  presentation.  A 
contrary  doctrine  casts  the  presumption  aguB^ 
the  officer,  and  arraigns  him.  by  implication, 
for  <i  breach  of  duty;  and  that.  t«>o.  in  the  »h- 
senct;  of  an  interest  or  a  motive.  Hence,  thov- 
fore.  a  "  demand  of  pajrment.**  in  the  ahsnce 
of  other  words,  far  from  iroplyini:  an  hct:;al 
presentment,  would  imply  that  there  was  nooc 
It  Is  believed  that  no  principle,  nor  OMge.  nor 
even  precedent,  jrives  the  <ianction  of  haanthor- 
ity  to  stcusatory  implications  lilie  these. 

If  the  protest  had  averred  that  **paynMBt 
wa.s  (l!i!y  demanded,"  surely  that  would  b*vf 
implied  tliat  the  demand  waa  made  upon  pre- 
sentment; and  if  so,  is  it  to  be  Implied  that  the 
demand  allei^ed  iu  this  prote-^t  wa«i  otberaise 
than  duly  made  ?  If  a  protect  tame*  the  suh- 
.^tancc  of  what  is  reqidr^  to  be  done,  it  is  all 
that  is  needed.  No  form  of  words  is  fitcrt 
mental ;  protests  have  been  holden  good  thouclj 
the}'  slated  4hut  the  demand  was  made  "  at  tie 
maturity  "  of  the  bill  or  note;  or  *'  at  the  liair 
they  wen-dtH'."  in  lieu  of  the  usual  mode  of 
stating  the  precise  day,  month,  and  year  wbni 
the  demand  was  made.  So,  notaries  inai| 
make  their  demand  within  certain  hounof  tlw 
(lavs  when  the  bills  or  not e8  mature. 


MUMOII  VT  Att.  LaICV. 


cn  in  commerciAl  paper,  if.  while  these  protests 
booml  iodonen  in  liOOiBlaiM,  tbejr  reliiafled 

thMn  els«'whcre. 

A  rapid  syoopsiA  of  the  statute  and  decisions 
of  the  Supreme  Court  of  Louisiana  will  settle 
thp  Inw  of  protests  espedally  applicable  to  the 

ciM'  at  bar. 

Tlio  Act  of  the  Ix>uisiaDa  Oi-nenil  Assembly, 
o(  March  13th.  1827,  section  1,  provides: 
"That  all  notaries,  or  persmn  acting  as  such, 
ire  authorized  in  their  protests  of  bilb  of  ex* 
'  h«nge,  promissoiy  notes,  or  orders  for  the 
l^ymeot  of  money,  tonudce  mentfoo"  (not  of 
Ujp  prwsrmmf  nt,  but)  "  of  the  demand  made 
upon  the  drawer,  acceptor,  or  person,  on  whom 
soeh  (»rd«r  or  Mil  of  exchange  is  drawn  or 
^(Tcu  :  itk!  of  the  manner  and  rirrum5?tancea" 
(not  of  suoli  pretieutment.  but)  "of  such  de- 
SMDd:  and  whenever  theysbail  have  so  done, 
a  certified  r-r  py  of  ^v.rh  prote«<t,  &r.,  shall  l)e 
eridence  of  all  (Ik  matters  therein  slated." 

Id  the  ca-i  if  T/u  Loui»iana  Im.  Co.  v. 
Sh/tvmburff,  (2  Mar..  N.  S.,  511),  it  was  de- 
cided that  a  notary's  certificate  of  demand  of 
{».t\ nu'iit  and  protest  may  Ik?  cf)iitra(li('tecl  by 
other  evidence,  if  it  ought,  evidence  might 
tKuaniltaled  to  relrat  that  eontradlctlon.  and 
cTfu  supply,  by  parol,  omissions  excepted  to; 
aad  if  this  Were  so,  the  objection  to  the  protest 
at  bar  ahoutd  not  Imve  been  to  its  admuriblH- 
lY  ^  iMo  its  effect,  &c.  And  this  would  ac- 
coni  wiih  the  decision  of  Attain  v.  WlUttaker, 
ttaL  (SN.  8..513I,  which  declares  that  "the 
uniffirm  prnclice  in  this  Slate  has  Itovn  to  re- 
ceivffJ  ilu  protests  of  notaries  as  evidence  of 
the  demand  on  the  maker  of  a  note  or  acceptor 
of  a  bill  of  exchange." 

In  the  cane  of  UfUe  v.  Kemper'*  Ileim  (10 
Louisiana  Rep.,  208).  the  court  savs:  "The 
note  was  made  pavable  at  the  otticc  of  dis- 
ctHrot  aiod  deposit  of  the  Bank  of  the  Unitt>d 
States.  In  the  citv  of  New  Orleans,  and  the  pro 
tm  atatee  tbat'^  (not  the  presentation,  &c., 
but)  **the  demand  was  made  there  of  the 
proper  officer.  When  a  note  is  payable  at  a 
particular  place,  a  personal  demand  on  the 
drawer  or  maker  csnnot  be  made,  and  is  not 
a!^.<^ys  TfrpiireH  I"  sufHces  to  have  be«n 
iiiAdt;  of  any  iMjrHons  there." 
26»*]  *  In  the  case  of  Tkatehar  v.  €hff  (18 
Louisiana  Rep..  the  court  travo  a  fltrikinir 
instance  of  its  libiniliiy  of  interpretatiou  when 
construing  the  language  of  protests.  It  de- 
nded  that  where  cert&in  notw.  payable  at  the 
Branch  of  the  United  States  Bank  at  Natchez, 
ire  protested  l)y  a  notary  residing  in  Natchce. 
vbo  states  in  his  protest  that  he  demanded 
j^«sjment  at  the  United  States  Bank,  it  will  be 
considered  ns  meaning  tin-  Hraneli  at  Xatchez, 
and  not  the  principal  Bank  of  Phihidelpbia; 
thus  supplying,  by  intendment,  the  important 
words.  •*  tiank  at  Nat.  Ii  /  '  which  the  notary 
liiul  ommitted  in  tun  protest. 

The  learned  counsel  has  cited  the  case  of 
Warren  v,  Bri*rrtr  (12  Louisiana  Rep.,  472); 
but  it  is  believed  to  be  clearly  distinguishable 
from  the  case  at  bar.  There  the  note  was 
"  payable  at  the  Planters' Bank  of  >Iississi[>ii! 
At  Natchez,"  and  the  protest  stated  iliat  "lie 
went  to  the  Planters'  Bank.  Natchez,  and  was 
informed  by  the  teller  there  were  no  funds  in 
the  tMnk  for  the  pavment  of  said  note;  where- 
fore he  protcalea/'^  49C  Not  only  is  no  pre* 
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sentmeni  stated,  but  there  arc  no  wortls  from 
which  it  is  to  be  implied,  for  no  demand  is 
stated  to  have  l)een  made :  and  though  it  be  in- 
ferable that  there  was  some  note  of  the  party 
which  the  i)anlc  had  no  funds  to  take  up,  yet 
ni>n  cofiMtat  that  it  was  the  note  in  que.sii?)n. 
unless  the  same  Imrl  lieen  exhibited  to  the  teller. 
But  this  case  was  fully  reviewed  in  the  next 
case  to  be  cited,  which"  it  is  respectfully  sug- 
gested Is  decisive  of  the  validity  of  the  protest 
m  question. 

The  case  referred  to  is  that  of  NotCt  JCxecu- 
tor  ▼.  Betmt  (Ift  Lonislana  Rep. ,  The 
protest  pn'^od  upon  was  fi  ini  'he  identical 
notarial  othce  which  made  tlie  one  iu  lliv  ca^e 
at  bar.  It  is  couched  in  the  like  language, 
thus:  "  I  demanded  payment  of  sidd  dmft  at 
the  counting  house  of  llie  jicecptors  ihennif, 
and  was  answered  by  Mr.  Burnett,  one  of  said 
firm,  that  the  same  coidd  not  be  paid."  It  is 
to  every  extent  the  very  case  at  bar;  it  decides 
emphatically  tliat,  under  the  laws  of  Louisiana, 
the  word  "presentment"  is  unnecessary  in 
notarial  protests;  that  the  word  "demand" 
implies  t lie  presentment,  and  is  all  «!ulllcient. 

Mr.  Ma»n,  Attomejr-General.  for  the  de> 
fendant: 

Thh  is  an  action  broiitrlit  by  the  plainlifTs 
1  against  the  defendant,  as  iudorser  of  a  foreign 
Mil  of  exchange.  The  question  raised  in  tne 
'(  irr  nif  CouH,  and  upon  which  the  judges 
I  divided  in  opinion,  was  whether  the  protest 
offered  in  evidence  showed  upon  its  face 
that  a  presentment  to  the  drnwees  of  the 
bill,  an(l  a  demand  of  payment,  had  been 
made.  The  protest  does'  not  State  that 
the  bill  was  presented  to  the  drawees  and 
pavment  demanded,  but  simply  that  the 
notary  demanded  payment  of  the  liill.  with 
out  alleging  that  he  presented  it,  or  that  he  had 
it  with  him  and  exhibited  it  at  the  time  he 
made  the  demand.  We  maintain  that,  by  the 
settled  principles  of  the  commercial  law',  the 
protest  of  a  foreign  I>i11  must  *8bow  [*2B9 
that  at  the  time  the  notary  demanded  payment 
he  had  the  bill  with  hira,  ready  to  deliver  in 
case  it  should  be  paid;  this  is  genemlly  done 
bv  stalintr  that  he  presented  or  exhil)iied  the 
bill.  It  does  not  necessarily  folli»w,  from  a 
mere  statement  that  he  demanded  payment  of 
the  bill,  that  he  liad  the  bill  with  him,  and 
preijcnlcd  it  or  exldbited  it  lo  liie  dravvees  or 
acceptor,  because  he  could  demund  payment 
of  a  bill  %vithout  aelunlly  having  it  with  him. 
To  present  a  bill  for  payment  is  to  exhibit  or 
show  the  bill  itself  to  the  drawer  or  acceptor; 
to  demand  payment  of  a  bill  is  to  request  its 
payment;  &nd  this  request  may  be  made 
whether  the  bill  be  pre«?nt  or  not.  A  jiro- 
sentment  ex  ei  termini  imports  tliat  the  bill 
itseilf  was  shown  to  the  acceptor.  A  mere 
demand  of  payment  does  not  nece.'i.sarily  import 
that  the  bill  was  shown  and  exhibited  to  the 
acceptor  at  the  time  the  demand  was  made. 

It  is  essential,  to  ronstifnte  n  le2;al  demarid 
of  payment  of  a  bill  or  note,  that  it  should  i>e 
presented  to  the  acceptor  at  the  time  the  demand 
is  niruln  or.  in  other  wonN,  that  the  person 
who  ftiakes  the  demanil  should  have  the  bill 
with  him.  In  Ilnnmrd  v.  Rohinmi^  (7  Bjirn. 
&  Cress..  90.  14  Eng.  Com.  Law  20). 
the  Court  of  the  Kiug's  Bench  decided  that  the 
holder  of  a  bill  of  exchange  cannot  In^  on 
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payment  withottt  producing  and  offering  to 
deliver  up  llic  bill.  The  saiiU'  pHjicij^le  is 
a88ertcd  in  Fretman  v.  Boyitton  (7  Mass.  Hep., 
488),  and  other  auUiorlttes.  (FAitf  Chltty  on 
Bills  edit,  of  1886,  im,«t999.;  laLouialua 
liep.,  478.) 

The  contract  of  an  Indorser  is  conditional: 

be  jiromisea  that  iho  bill  ^liall  Ix-  paid  if  it*is 
duly  prosenled  for  payineiit.  or  if  not  paid 
upon  pmsentrnt'iit.  and  notice  of  its  nonpay- 
ment lie  given  to  him,  Ibat  he  will  pay  it.  These 
constitute  conditions  precedent  to  a  right  of 
recovery  against  him.  (CWtly  on  bill«.  edit, 
of  WM\.  ?>HT).)  And  being  conditions  precedent, 
the  proof  must  be  clear  and  explicit  to  charge 
bim.  (20  .Johns.  Rep..  381.)  in  the  last  case, 
the  Supreme  Court  of  Nt  w  York  sjiy:  "The 

aue«tion  is  not  what  infcrciice  the  jury  might 
raw  from  the  evidence,  but  what  testimony 
does  the  law  require  in  such  case.  We  have 
seen  that  Ibis  u  a  condition  precedent,  and 
strict  proftf  is  required.  Tlu'  law  hits  jiliowed 
the  indon^r  this  protection ;  DOlbiog  short  of 
clear  proof  of  notios  shall  subjeet  him  to  lia- 
bility. The  reason  ami  justice  of  recpiiring 
clear  proof  against  u  suretv  will  not  be  doubted. 
It  is  imposing  no  haidriiip  on  the  party."  4&c. 
In  that  c.i-sf.  thr  jiroof  wn^  that  notice  was 
left  at  the  office  of  the  defendant,  or  at  the 
pofitofRee.  In  the  one  case  the  n<Mice  would 
have  been  siifflrient,  in  tlir  nflier  it  would  not: 
and  as  the  proof  did  not  albrmatively  and 
clearly  show  that  it  was  left  at  the  office  of  the 
Icfendant.  it  was  held  insufficient.  So  here, 
if  the  bill  was  present,  and  showu  to  the  ac- 
ceptor when  the  demand  was  made,  it  was  suf- 
ficient to  charge  the  indors^r;  if  it  were  not 
pix'«pnt,  and  ready  to  be  delivered  up  when 
payment  of  it  was  demanded,  it  was  not  suffi- 
270*]  cieni ;  *and  as  the  evidence  (thai  is.  the 
protest)  doe«i  not  .siiow  it  was  prescuted  or  ex- 
hibited when  the  demand  was  made,  it  neces- 
sarily follows  that  the  proof  was  insufficient 
to  cliarge  the  indorser;  because,  as  before 
shown,  the  statement  in  the  protest  tliat  lie  de- 
manded payment  of  the  bill,  does  not  of  itself 
import  ex  n  termini  that  he  had  the  bill  with 
him  when  such  demand  wa.s  made.  The  re- 
fusal to  pay  in  this  case,  when  payment  was 
dcmmidea.  may  have  heen  predicated  upon  the 
fact  that  the  notary  did  not  have  the  bill.  Ev- 
ery fact  stated  by  the  notary  in  this  protest  may 
be  true,  and  yet  no  diahomyr  of  the  bill  have 
occurrctl  on  .\  hirh  to  charge  the  indorser.  The 
protect  tuuhi  show  ever}'  act  to  have  been  done 
that  is  necessary  to  charge  the  imloner,  and 
can  leave  nothin  ^  tn  inference  or  intendment. 
If  every  fact  staled  in  this  protest  might  be 
true,  and  the  blU  itself  never  have  been  exhib- 
ited or  shown  for  paymenl,  thei»roof  isinsulh- 

ci'tit 

In  suits  against  indorsers  of  foreign  hlUs  of 
exchange,  tlie  only  legixl  evidence  to  pmve  the 
presentment  of  the  bill  uud  dcmuud  of  pay- 
ment is  ihe  protest.  In  regard  to  (he  drawer, 
if  he  had  no  funds  in  the  hands  of  the  drawee 
no  protest  is  nec^sary,  and  an  explicit  promiw; 
to  pay  an  indorser  may  waive  the  nti csslty  of 
a  protest;  but  without  such  express  waiver,  a 
protest  is  the  only  evidence  of  presentment  and 
demand  known' to  the  law,  "Whenever," 
says  the  law  (Chitly  on  Hills,  edit,  ol  1^:^<^, 
480  ^  eeq\  "notioeof  nonpayment  of  a  foreign 
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bill  la  neoesaary,  a  protest  must  alM>  be  Ottde. 

which,  though  on  first  vi  v.  i'  mii:ht  becoosid 
crcd  mer^  matter  of  form,  is,  by  the  enstoaiaf 
nMrebants.  Indispensably  neeessary.  and  cn- 
not  be  suiijilifMl  vitoesses  or  the  na'di  of  the 
party,  or  iu  any  other  way;  and  it  is  said  it 
part  of  the  constitution  of  a  fornim  bill  of 

exrb;niL^n  !i('r;nii;e  it  i<?  the  solemn  dec l  irrtli-  n 
of  a  notary,  who  i&  a  public  officer  recogaixed 
iu  all  parts  of  Europe,  that  a  due  presentneat 
and  di^lmn'T  hits  taken  place,  and  all  n-nritries 
give  credence  to  his  ceruhcatc  <»£  iht  luClM 
Stated."  To  the  same  point  are  the  folloving 
i  cases:  10  Mavs.  K..  1 ;  12  Pick..  4tH;  4  Usw.  4 
.Johns.,  .>4.  01;  4  WanL.  C.  0.  R.  -ttW. 

To  make  the  protest  evidence  of  pcuoal- 
ment  and  dishonor,  it  munt  then  show  od 
face  the  solemn  declaration  of  the  notary,  that 
a  due  presentment  of  the  bill  and  ita  diMboiwr 
has  taken  place,  and  to  constitute  sudi  due 
presentment  and  dishonor,  it  has  been  shows 
that  a  itresentation  or  (oshibition  of  the  bill 
itself  to  the  acceptor,  and  a  demand  of  pay 
ment.  is  neoeflMrr.  And  to  ertabfaah  a  Icnl 
presentment,  the  bill  must  accompany  the  de- 
maml.  The  evidence  must  aflirmativeitv  ttam 
that  fact,  and  as  the  protest  in  cnae  of  a  to> 
eign  bill  is  the  only  evidence  admissible  tt> 
prove  it,  it  must  show  that  the  bill  aocofflpto- 
led  the  demand,  by  stating  that  it  was  pn- 
sentcd,  &c.,  or  other  eqtiivalent  words.  TLI* 
is  expressly  staled  bv  Mr.  Chiity.  (Uhiuy  oa 
Bills,  edit,  of  1886.' 492.)  He  •fenya:(f871 
"When  Ihe  drawee,  Ac.  refiiscfj  fo  p*y  the 
bill,  the  holder  should  cause  it  to  be  protected. 
For  this  purpose,  he  triioakl  cany  the  bill  to  • 
notary,  who  is  to  pr»'s«  nt  it  again  to  tht  dmwc 
and  demand  pay  ment, "  ».tc.  if  the  iira«« 
again  refuse  to  pay.  the  notary  is  theaupc^ 
to  make  a  minute. 'A:c.  The  next  !.t»  p  u  to 
draw  up  the  protest,  which  is  a  furniai  dec- 
laration, on  pixMluction  of  the  bill  itself.  Jcc. 
"that  it  has  been  presented  for  pajmeai.  sad 
payment  refused."  «Sec. 

In  countries  governed  by  the  {oninKTciil 
law,  the  form  of  the  protest  shows  that  ihs  faui 
itself  must  be  stated  to  have  been  pieaeuisd  ia 
the  protest,  its  well  as  the  demand  of  pii.  ;:?tr.t 
The  form  runs  tlius:  "  On  this  day.  the 
tSec.,  at  the  retpiest  of  A.  B.,  benicr  of  Ike 
oripinal  bill  of  exchange,  whereof  a  true  osf(f 
is  on  the  other  side  written.  I.,  B.  C,  aottiy, 
Ac,  did  exhibit  the  said  bill,"  &e..  Ac.  Tha 
demand  of  payment  and  refusal  Is  then  >tau*L 
vide  form.  (Chitty  on  liill!^,  edit,  uf  4iC 
497.) 

If  it  Ik  tiece««ary  to  exhibit  tlie  hill  ai  lJ>^ 
time  pay  meat  of  it  is  demandet^i,  ii  ^«  uuki  mxi» 
neceasaity  to  prove  it;  and  if  it  be  nt  i  n— ly  ift 
prove  it,  the  protest,  which  is  the  inj^tnimrut 
of  proof,  must  not  only  show  a  dcmaud  ul  pu- 
ment,  but  a  presentation  of  the  bill  itaelf  al  lat 
time  the  demand  was  made.  And  in  coofoiv 
ity  with  these  principles,  the  J>vipri nie Ooai« 
I.,(»uisiana  held,  iu  the  case  of  Warren  v.  Ikf 
eoe  ^12  Luuiioaiia  Kaik..  47'i),  the  protest  ■ 
show  that  the  bill  ttillf  was  praseated.  4& 

This  ciiKe,  it  is  true,  has  in  effect  tH 
nUed  by  the  0ft»e  <»f  Sottas  Eseeuifr  %. . 
(1«  Loubfainn  R,  30b).  altboujch  tlm 
deavored  Ut  r-.  <  otn  'le  the  lui.  ^  1" 
(rase,  it  i»>  subroiiietl,  is  irrec«»ti«ilaliM» ' 
[iriuciple  aoii  ^cjidjudlcated 
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foie  cite<i.  It  substitutes  Inference  or  pre- 
^umplion  for  fact,  and  decides  t  lie  point  mainly 
on  the  ground  tlial  ibe  uotary  is  a  public  officer, 
snd  muHl  be  prasraied  to  have  done  his  duty. 
I;  introdures  a  new  rule,  unknown  (o  the  com- 
uitrcwl  law.  u.ud  substitutes  iuference  of  a 
fact,  the  exi£tenc8  of  which  the  law  required 
shoukl  be  aliown  by  express  proof ;  and.  more- 
over, it  assnmes  to  raise  the  presumption  from 
tLc  sfHU'inent  of  a  fact  (to  wit.  dimund),  which 
by  no  means  aeoewarii/  imporis  that  ibe  bill 
wii^^  pr<-«ented  when  sudi  aemand  was  made. 
The  ca-^?  is,  as  we  will  endeavor  to  show,  ni 
<:oasisteot  not  only  with  the  previous  case  iu 
the  same  court  In  18  Louldana  Rep..  Imt  with 
principle. 

The  c«'urt  (p.  'M2)  uduiii  the  law  to  be,  that 
'lic  person  iniikir)i,' the  demand  must  have  the 
bill  with  him;  but,  say  they:  "  It  does  not  fol- 
low- as  a  consequence,  because  both  words  are 
Dr>t  a<«ed  iu  the  protest,  that  he  had  not  the  bill 
with  him."  By  '*  both  words,"  we  uuderstand 
the  court  to  mcAn  the  words  "presentment" 
and  "  deuiand,"  as  used  in  the  previous  purl 
of  tiie sentence,  in  which  they  e^:  "The  per- 
lOD  making  the  'presentment'  or  'demand' 
mast  have  the  bill  with  him."  With  all  due 
272*}*cieference  to  the  opinion  of  that  court, 
for  whcnn  we  entertafn  the  highest  respect,  the 
•;;U'>tioii  wa';  not  whether  il  followed  as  a  con- 
Hquence,  because  liolh  words  were  not  used, 
that  the  notary  had  not  the  bill  with  him,  but 
whether  it  followed  as  a  con<5equcnce.  fmm  the 
statement  of  the  one  used,  to  wit,  "demand," 
that  he  had  the  bill  with  him.  The  law  re- 
I'liretl  th«'  plaintiff  to  prove  that  he  presented 
tiie  hill  and  demanded  its  payment,  which  was 
r<  fu>»  (l.  It  does  not  follow,  that,  because  he 
demanded  payment  of  a  bill,  therefore  he  had 
the  bill  it8clf  with  him  and  prestmted  it.  He 
mav  have  iiad  it  when  he  demanded  payment, 
or  he  mi^  have  demanded  peymenl  of  the  bill 
without  having  It  It  la  probaMe  he  had  it, 
but  the  law  will  not  |>ermit  the  liability  of  an 
indoraer  to  be  established  by  the  substitution  of 
probability  for  proof.  The  statement,  there- 
fore, thfit  he  demanded  payment  of  it,  is  not 
proof  that  he  presented  or  exhibited  it.  If  it 
be  eitentlal  that  the  bill  should  be  presented  or 
jfi  'Trrt  and  payment  thereof  demanded,  it  fol 
lows  ih;ii  both  the  presentment  of  the  bill  for 
payment  and  the  demand  of  payment  should 
be  slated.    Chilty  492)  says  tlie  notary 

should  prcjscnt  it  and  demand  payment,  and  if 
payment  be  refused  he  should  protest  it.  which 
is  a  formal  declaration  that  he  presented  il,  &c. 
Prom  thU,  it  appears  the  protest  must  slate  the 
I'resoutuient.  that  the  e.\hihtliou  of  the  liill 
to  the  acceptor,  and  the  demand  of  payment. 

Aware  of  the  difficulty  of  sustaining  their 
opinion,  if  the  same  rule  of  evidence  applied  to 
the  statements  of  the  notary  that  would  apply 
to  the  same  statements  on  oath  by  a  pr  ivateln* 
dividual,  they  say  he  is  a  puh!:(  Iliccr.  and  it 
i«  aoi  t*}  he  presumed  that  he  would  do  so  use 
less  an  act  as  to  go  to  the  house  of  the  acceptor 
and  demand  payment  if  had  n<it  the  bill  with 
him,  and  that  the  law  will  presume  the  nuhuy 
had  dkm  hla  duty.  The  principle,  that  the 
Ltw  presumes  public  officers  to  do  their  duty, 
il  is  respectfully  submitted,  was  misapplied  by 
the  court.  It  is  true,  in  a  proceeding  against 
■in  otli<  (T  for  dereliction  of  duty,  ttie  prtssump- 
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tton  Is  that  he  baa  done  his  duty,  and  the  con- 
trary must  l)c  proved,  though  it  involve  a 
negative.  But  if  iliis  principle  uppliei^  to  a  col- 
lateral proceeding  like  this,  it  proves  too 
much,  and  the  long  train  of  recorded  decisions, 
requiring  a  protest  to  be  produced  on  !lic  trial, 
will  at  once  Ijc  struck  irom  the  commercial 
code.  If  the  law  presumes  he  will  do  his  duty, 
why  require  the  protest  to  be  produced? 
proof  that  the  bill  was  left  with  him  to  protect 
would  be  sufficient,  because,  as  it  was  bis  duty  to 
protest  it.  It  will  be  presumed  he  did  so.  So, 
\vlii  I!  it  IS  niJide  his  duty  to  '^Wc  notice  when 
iie  protests  a  bill,  as  is  the  (ta^e  iu  some  of  the 
Stipes,  no  nottoe  need' ever  be  proved;  all  that 
is  necessary,  upon  the  principle  af^^umed  by 
the  court,  is  iu  such  case  to  prove  tlie  protest, 
and  then,  as  it  was  the  DOlary's  duty  to  give  the 
notice,  it  will  he  presumed  he  gave  it.  Nay,  If 
it  is  proved  that  the;  hill  wa»  put  in  his  hands 
*lo  protest,  it  will  be  presumed  he  did  [*273 
his  auty,  and  therefore  it  will  be  presumed  he 
did  protest  it.  But  the  question  might  be  here 
asked,  what  is  the  liuty  of  a  notary  when  a 
foreign  bill  is  placed  in  his  hands  for  proteiM? 
It  is  not  merely  to  present  and  demand  pay- 
ment, but  to  set  forth  these  factf;  in  his  protest. 
If  he  omits  to  do  so,  the  protest  on  its  face 
shows  he  has  not  done  his  duty,  and  of  ootirse 
the  presumption  falls  to  the  ground.  Tlie 
principle  mighi  be  carried  out  to  cure  any  de- 
fective statement  as  to  the  time  notices  were 
given:  if  omitted  to  be  stated  when  notice  was 
given,  as  the  notary's  duty  was  to  give  notice, 
at  fuithcst.  the  (lav  after  the  protest,  it  could 
be  presumed  he  ((id  so.  althouLch  his  j)rotesl 
does  not  show  the  lime  when  he  guvu  the 
notice. 

The  court  endeavor  to  distinguish  the  case 
from  the  one  in  13  Louisiana  Rep.,  472.  They 
say,  in  the  last  named  case,  the  notary  ccrtitied 
that  he  went  to  the  Planten'  BanlL,  and  was 
Informed  by  the  telter  there  were  no  twkk  In 
the  hank  to  pay  the  note,  &c.  He  does  not 
say.  says  the  court,  that  "  he  presented  the 
note  or  made  a  demand  of  pajrment."  What 
was  the  use  to  do  so,  if  their  opinion  in  16 
Loui.siana  licp.  h  correct?  According  to  thai 
opinion,  as  he  was  presumed  to  do  his  duty, 
and  as  it  wa.s  his  dutv  to  preM  nf  the  note  and 
demand  payment,  this  would  l)e  presumed; 
nay,  as  they  say  in  that  case,  that  it  is  not  to 
be  presumed  the  notary  would  do  .m)  u.>ielesR  an 
act  as  to  go  to  the  Iiuumj  of  Ihe  acceptor  with- 
out the  bill;  so,  in  this  case,  they  might  with 
equal  justice  have  said  it  would  not  be  pre- 
sumed he  would  go  to  the  bank  to  demand 
payment,  and  yet  make  no  demand  when  he 
got  there.  Why  was  it  not  presumed  he  did 
his  duty  in  that  case,  as  well  as  In  the  lastf 
Simply  because  in  that  c:lsc  the  court  decided, 
very  correctly,  that  the  facts  which  constitute 
a  legal  presentment,  Ac.,  must  appear  on  the 
face  t)f  the  protest,  and  cannot  he  presumed. 

U{K>n  the  whole,  it  is  believed,  both  on 
principal  and  authority,  that  the  case  in  16 
Louisiana  Hep.  cannot  l>e  sustained,  and  that 
the  protest  iu  this  case  is  not  legal  evidence  of 
presentment,  to  <diarge  the  defendant. 

Mr.  Ju»tke  McKiNLEY  delivere<l  the  opinion 
of  the  court: 
The  plaintiffs  brought  an  action  of  amnnpnit, 
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in  the  Circuit  Court  of  the  United  Statea  for 
tbe  Southern  District  of  Mississippi,  against  the 
defendant,  as  indor^cr  of  a  bill  of  exchange, 
drawn  at  Vicksburph,  in  said  State,  by  Steele. 
•Tcnkins  «fc  Co.,  f  r  sti  i;?f^,  imyabk-  twelve 
montba  after  tbe  Arst  day  of  February,  1887, 
to  R.  H.  ft  J.  H.  Critmp:  and  addreesed  to 
Kirkman.  Rosser  &  Co.,  at  New  Ork-ans,  and 
by  them  afterwards  accepted,  and  indorsed  by 
tne  payees  and  tbe  defendant. 

On  the  trial  of  the  rnnso.  the  plaintiffs  offered 
to  read  m  evideuce  to  the  jurv  a  protest  of  the 
bill  of  exchange,  to  tbe  reading  of  which  tbe 
defendant  nhjectcd;  because  it  did  not  appear 
a74*J  in  the  •protest  that  the  notary  had  pre- 
flented  the  bill  to  the  acceptora,  or  either  of 
them,  when  he  demanded  payment  thereof. 
And  upon  the  (piestion,  whether  the  protest 
ought  to  be  read  to  the  jury  eus  evidence  of  a 
presrntmtmt  of  the  bill  to  the  acceptors,  for  pay- 
nieut,  or  as  evidence  of  the  dislionor  of  the 
bill,  the  judges  were  opposed  in  opinion. 
Which  division  of  opinion  they  ordered  to  be 
ccrtiticd  to  this  courts  and  upon  that  certificate 
the  question  ia  now  before  us  for  determiDa- 
Uoo. 

The  indoner  of  a  UH  of  exchange,  whether 

payable  after  date  or  after  sight,  undc  rlaki .s 
that  the  drawee  will  pay  it,  if  the  holder  [)re- 
twnt  it  to  him  at  maturity  and  demand  pay 

ment ;  aud  If  he  refuse  to  pay  it,  and  the  hoMn 
cause  it  to  be  protested,  and  due  notice  to  Lx; 
given  to  tbe  Indormr.  then  be  promisee  to  pay 

it.  All  these  condition*!  enter  into  and  make 
part  uf  the  contract  between  these  parlies  to  a 
foreign  bill  of  exchange:  and  the  law  imposes 
the  performance  of  thejn  tipnn  the  holder,  as 
couaittons  prece(ient  to  tiie  liability  of  the  in- 
dorner  of  the  bill.  A  presentment  to  and  de- 
maD<i  of  payment  must  be  made  of  the  ac- 
ceptor personally,  at  his  place  of  business  or 
his  dwelhng,  (Story  on  Bills,  sec.  325.) 
Bankruptcy,  insolvency,  or  even  the  death  of 
the  acceptor  will  not  excuse  the  neglff  t  to 
make  due  pre.'-cnt men! ;  find  in  the  latter  ease 
it  should  be  made  to  th<'  personal  representa- 
tives of  the  deceased.  (Chiity  nn  Kill",  7th 
London  <"d  .  •,'-}('•.  *3lT;  Slorv  on  Bills,  H<)0;  ") 
Taunt.  U..  60.  12  Wend,  K,',  4iJ«;  2  Oouglass, 
515:  Warrington  v.  Furbor.  8  East.  345: 

d'ii!>  V.  S„c<rl'!L  11  Mist.  IIT;  1-1  Kast.  r>(>(). ) 

Tile  reutions  why  present  meat  should  be 
made  to  tbe  drawee  are.  first,  that  he  may 

judge  of  the  genuineness  of  the  l>ill;  see<md.  of 
the  riifhl  of  the  holder  to  receive  the  couUiUts; 
and  third,  that  he  may  obtain  immediate  pos- 
pes'^ion  of  the  hill  upon  paying  the  amount. 
Aud  Ihe  acceptor  has  a  right  u>  tHje  that  the 
person  demanding  payment  ba&  a  right  to  rc- 
( eive  it.  before  he  is  bound  lo  answer  whether 
he  will  pay  ii  ur  uol;  for.  not withstMiiding  his 
acceptance,  it  may  have  piusscd  into  other 
hamis  iK'fore  its  rnatuiity.  And  he.  as  well  u» 
the  drawcf,  has  a  right  to  the  po'vsc'.ssion  of  the 
l*ill.  upon  paying  it,  tobe  us<'d  as  a  voucher  in 
the  scttlrment  of  accounts  with  the  dmwer. 
(Story  on  liills.  .<»cc.  301 ;  lliinmtni  v.  RtMnnon, 
T  Barn.  A:  Cress..  90.) 

Mr.  J  utiles  btorr  has  eiven  the  form  a 
protest  now  In  nse  in  Enguind.  in  his  treatise  on 
bills  of  i-xchunge,  by  which  it  will  l)e  fwen  that 
ihe  words  *' dtd  exhibit  said  bill''  an^  WMik 
aDdabbmkii  lefl  to  be  filled  19  wMt'TtiM 


presentment,  and  to  whom  made,  and  tbe 
rt'ason.  if  assitrned,  for  nonpavment  '  'Stonr 
on  Bills,  802,  noU.)  This,  with  the  autbcfitkis 
already  referred  to,  showa  that  tbe  pniat 
shoula  set  forth  the  prescntrat nt  of  the  bill, 
the  demand  of  payment,  and  the  answer  of  the 
drawee  or  acceptor.  The  bolder  of  the  bill  ii 
the  proper  person  to  make  the  presentment 
*of  it  for  payment  or  acceptance.  (.*27o 
(Story  on  Bills,  sec.  860.)  But  the  law  nakts 
the  notary'  his  agent  for  the  piirpo<^of  pri^^rr 
ing  the  bill,  and  doing  whatever  tbe  hoUhr 
is  Dound  lo  do  to  fix  the  liability  of  tbe  in 
dorser.  Everything,  therefore,  that  he  ih<*^  in 
the  performance  of  this  duty  must  appear  dis- 
tinctly in  his  protest.  He  is  the  officer  of  a 
foreign  government;  the  proceedini:  is  r/ 
parte;  arid  the  evidence  cuniitinttl  in  ti»e 
protest  is  credited  in  all  foreign  courtA 
(Chitty  on  Bills.  215;  Hoffert  v.  Strpkriu.  3 
T.  H..  718;  Brotiffh  v.  Parking$.2  Ld.  Rsvm  . 
998;  Orr  v.  Mngi'nni*,  7  East.  359;  Chfrmer  t 
Noye*.  4  Camp..  129.)  The  evidence  coo- 
tained  in  tbe  protest  must,  therefore,  stand  «r 
fall  upon  its  own  merits.  It  rest«.  up<in  W 
same  footing  with  parol  evidence;  and  if  H 
fails  m  make  full  proof  of  due  diHesMe  oe 
the  part  of  the  plaint itT   it  mn-t  W  rejected. 

But  the  counsel  for  the  plaintiffs  insists  tb«t 
the  statute  of  Louisiana,  and  tbe  Interpreiation 
iriven  to  it  by  the  Supreme  Court  of  ibai  St*'** 
in  the  case  of  NoWt  Mteeuter  v.  Btard  (16 
LiOuMana  Rep. .  806).  have  so  thmged  the  lew 
merchant  as  to  render  unnecessary  the  prrw 
ment  of  a  foreign  bill  for  payment.   After  a 
careful  examlmMion  of  tbe  oplnloa  of  tbecooit 
in  that  case,  we  are  unable  to  perreire  in 
tcntion  manifested  to  depart  from  lUe  Aiimi 
usages  of  the  law  merchant;  but,  on  the  con 
trarr.  they  attempt  by  argiiment  and  smbority 
to  bring  the  case  within  that  law.    The  qw* 
tion  before  that  court  was  the  identical  qoe$ 
tion  now  l)efore  us.    The  protest  was  obi«?ci«i 
to  because  it  did  not  8how  that  tbe  bill  had  beOIL. 
presented  bv  the  notury  to  the  accf  ".  lOr 
piiyment.    To  thiR  objection  that  court  taii  ii 
might  v)erhHps  have  been  moreKpecific  if  f^**" 
protest  it  had  been  stated  that  il  '  1  U 
sen  ted.  and  payment -llieB|of  demanded, 
ihey  admit  the  law  to^MP  settled,  tbai, 
the  hohler  of  nn  accepted  bill  <  «ii  • 
drawer  for  pi^OMttlh  lie  must  ttuuie 
ment  for.  or  flwoiNH  tif.  payment,  and  as- 
t ice  of  the  refu.<ial.    Here,  li-  ;  liMl* 

proposition,  aiMeftii|Mhat  a  ii\  iiiiiiiiiiisifly 

payment  and  a  dimpl  of  payment  aiN^^ 
vertiblc  terrrr^  tntf  that  the  proof  of  4lBV: 
would  l>e  HUtltieient. 

To  support  this  proposition,  'lir  y  T.^r^ 
Chirty  on  Bf'N.  aii'l  BiiUi  y  ..ti  hui^  l 
annofaiors  on  ihuu.    AuJ  y^  ^uxiLteC 


1  & 


inuiittration,  and  to  show  tliai 
ment  should  be  prf  f-rn  l  t..  pn  sri.rm- 
I>«yment,  they  refer  iu  Llii.  ataUjTi  -f  1..  .jKar: 
paKsed  in  1827,  in  which  Ih*  y  ^^>y  -bi-  i; 
"demand"  is  used  In       ihd'  ih.t'  Uir  ^'Mm 
"presentment"  is  not;  and  tluy  rrftr  to 


Matute  also  to  sho%v  ih.w  nutur:*.-*  w.-r*-  v*^--^ 
wkh  certain  powers  by  it,  wbiiaili^LMvr  dutb^^j 
their  acts;  and  that  Ibiv  p  i^  U^  '^l 
cers,  the  |ii r-ntnpi loii  < if  law  ir,  thsi*  ihrj 
their  duty;  and  ttiereion^  M  thMk  rt^>«^ 
jdteCectlye.  and  liable  to  WMK^  U-'R 
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ac&inst  it,  this  presumption  of  \avs  would  cover 
'27&*]  *all  such  <it;ft*ct«.  This  is  substituting 
presumption  fur  proof,  in  violation  of  all  tlie 
rules  of  evidence. 

With  all  due  respect  for  that  distinguished 
irilmnal,  we  are  constrained  todisstml  from  the 
Zf-neral  prowjsition  they  have  laid  down  on  the 
hubject  of  demand  and  presentment,  and  from 
all  their  reasoning  in  support  of  it.  Due  dill- 
zc'Dce  IS  a  question  of  law;  and  we  think  we 
have  shown,  by  abundant  authority,  that  the 
holder  of  au  accepted  bill,  to  f[\  ihe  liability  of 
ibe  drawer  or  indorscr,  must  present  it  to  the 
tccrptor  and  demand  paymnent  thereof.  It 
miy  be  well  here  to  repeat  what  Lord  Tenter- 
<kD.  Ch,  J.,  said  on  this  subject,  in  delivering 
the  judgment  of  the  Court  of  King's  Bench  in 
the  case  of  Ilaruuird  v.  Robinmn,  before  referred 
to.  HeH:iid:  "The  general  rule  of  the  En- 
^(liih  Ihw  does  not  allow  a  suit  by  the  assignee 
of  a  chose  in  action.  The  custom  of  merchants, 
coustdered  as  [tart  of  the  law,  furnishes  in  this 
case  an  exception  to  the  general  rule.  What, 
then,  is  the  custom  in  this  nispect?  It  is.  that 
Uie  bolder  of  the  bill  shall  present  the  instru- 
osent.  at  its  maturity,  to  the  acceptor,  demand 
payment  of  its  amount,  and,  upon  receipt  of 
lUe  money,  deliver  up  the  bill.  The  acceptor 
paying  the  bill  has  a  right  to  the  possession  of 
die  instrument  for  his  own  security,  and  as  his 
Toucher,  and  discharge  pro  tanto,  in  his  account 
with  the  drawer,  fi,  upon  an  offer  of  pay- 
ment, the  holder  should  refuse  to  deliver  up  the 
bill,  can  it  be  doubted  that  the  acceptor  niight 
a-tract  his  offer,  or  retain  his  money?"  This 
extract,  we  think,  furnishes  a  full  auswer  to  all 
that  has  been  said  by  the  Supreme  Court  of 
Ltuutiana  to  prove  that  it  is  not  necessary  to 
presinl  the  bill  to  the  acceptor  for  payment; 
and  to  the  pri«umption  of  law  relie<i  on  to  cure 
the  defects  in  the  protest. 

But  to  show  that,  by  the  statute  of  Louisiana, 
the  presentment  of  a  bill  to  the  acceptor  for 
I>ayment  is  not  dispensed  with,  and  that  the 
presentment  is,  by  a  fair  construction  of  the 
•ct,  M  much  within  its  true  intent  and  ineuu- 
'r:?M  the  demand,  we  proceed  to  examine  its 
•  •visions.    The  principal  object  of  the  Legis- 
.Miff  in  pa-ssing  this  statute  seems  to  Imvc  lun-n 
u>  give  authority  to  notaries  to  give  notices,  in 
«11  cases  of  protested  bills  and  protnis.sory 
notes;  and  to  make  their  certincates  evidence 
of  such  n<»ticcs.     And.  therefore,  all  that  is 
said  OD  the  subject  of  the  demand  and  the 
of  making  it,  and  the  other  cinum- 
Atlending  it,  was  not  intendc<i  as  a  new 
enactment  on  these  subjects,  but  as  inducement 
to  the  powers  conferred  on  the  notary,  which 
was  the  princi|Mit  objetH  of  the  statute,  as  will 
Appear,  we  tliink.  by  reading  it.    That  {wrt  of 
it  which  relates  to  this  subject  is  in  these  words: 
"  That  all  notaries,  and  persons  acting  as  such, 
authorized,  in  their  protests  of  bills  of  ex- 
aogc.  promissory  notes,  and  onlers  for  the 
yment  of  money,  to  make  mention  of  the  de- 
lod  made  ujwn  the  drawee,  acceptor,  or  per- 
-  77*J  son  on  whom  such  *order  or  bill  of  ex- 
anjre  i«  drawn  or  given,  and  of  tlie  manner 
t3S  of  such  demand;  and  by 
.  -ii. ,  .1 .  .  <1  to  such  proU'st,  to  state  the 
f.T  in  which  any  notices  of  protest  to 
•  m.  indorsers,  or  other  pers<)ns  interested 
i  c  .lervcd  or  forwarded ;  and  whenever  they 


shall  have  so  done,  a  certified  copy  of  such  pro- 
test and  certificate  shall  be  evidence  of  all  the 
notices  therein  statetl." 

It  seems  to  have  been  taken  for  granted  by 
the  Legislitture,  that  the  notaries  knew  how  to 
make  out  a  protest,  and  therefore  they  did  not 
prescribt'  the  form,  but  gave  the  substance  of 
It,  to  which  the  notary  was  required  to  add  a 
certificate  of  the  manner  in  which  he  had  given 
notices,  and  when  done,  according  to  the 
statute,  a  certified  copy  of  the  protest  and  cer- 
tificate should  be  evidence,  not  of  the  demand 
and  manner  and  circumstances  of  the  demand, 
but  of  the  notice  only.  This  shows  that  the 
intention  of  the  LegislaUire,  in  passing  tliis  part 
of  the  statute,  was  merely  to  authori7>e  the  no- 
taries to  give  notices,  and  to  make  the  copy  of 
the  protest,  and  the  certificate  added  to  it,  evi- 
dence of  notice  in  the  courts  of  Louisiana. 
But.  independent  of  this  view  of  the  subject, 
we  think  the  language  employed  in  this  statute 
includes  the  presentment  of  the  bill  for  pay- 
ment, and  for  all  other  purposes,  as  fully  as  it 
does  the  demand  of  payment.  In  giving  con- 
struction to  the  act,  the  phrase  "and  of  the 
manner  and  circumstances  of  such  demand" 
cannot  be  rejected,  but  must  receive  a  fair  in- 
terpretation. When  taken  in  connection  with 
other  parts  of  the  statute,  what  do  these  words 
mean?  The  manner  of  making  a  demand  of 
payment,  we  have  seen,  is  by  presenting  the 
bill  to  the  drawee  or  acceptor;  and  so  important 
is  this  part  of  the  proceeding,  that  the  omLstiion 
to  present  the  bill  to  the  acceptor  will  justify 
his  refusal  to  pay  it,  although  payment  be  de- 
manded. The  Lenishiture  ainnol  ha  presumed 
to  have  intended  to  make  so  important  a  change 
in  the  law  merchant  as  that  ascrilK^l  to  them 
by  the  coun.sel  for  the  plaintiffs,  without  at  the 
same  time  providing  some  other  mode  of  ob- 
taining the  acceptance  and  payment  of  bills  of 
exchange,  and  of  holding  drawers  and  indors- 
ers  to  their  liabilities.  It  is  but  reasonable, 
therefore,  to  give  to  the  phrase  before  referred 
to  such  construrtion.  if  practicable,  as  will 
leave  the  law  merchant  as  it  stood  before  the 
poKsage  of  the  .statute,  and  carry  into  effect  the 
main  intention  of  the  Legislature.  This,  we 
think,  may  fairly  be  done  without  doing  any 
violence  to  the  intention  or  the  language  of  the 
statute. 

The  manner  of  the  «lenmnd  must,  therefore, 
mean  the  preseutiiieut  of  the  bill  for  either  ac- 
ceptance or  payment;  and  the  circumstances 
of  the  demand,  we  think,  means  the  place 
where  the  presentment  and  demand  is  made, 
and  the  |>erst)n  to  whom  or  of  whom  it  is  made, 
and  the  answer  made  by  such  person.  It  is 
very  clear  that  bill.s  payable  at  sight,  and  after 
sight,  are  within  the  ^meaning  of  the  [*278 
statute;  iKTause  it  provides  for  a  demand  of 
payment  of  the  acceptor  of  a  bill.  Now,  how 
can  there  l)e  an  acceptor  of  a  bill  without  a  pre- 
sentment for  acceptance?  Until  the  bill  lie- 
come  due,  payment  cannot  be  demanded  of  the 
drawee.  This  shows  that  without  the  word 
"  presentment  "  and  the  word  " demand,"  also, 
the  plain  meaning  of  the  statute  could  not  be 
carried  int/i  effect.  A  bill,  payable  at  a  fix^ 
period  after  its  date,  need  not  be  presented  for 
acceptance;  it  is  sufllcienl  to  present  it  and  de- 
mand payment  when  it  arrives  at  maturity ;  but 
a  bill  payable  at  sight,  or  after  sight,  can  never 
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bt-come  due  until  after  it  lias  been  accepted. 
How  ts  the  holder  or  the  notary  to  ol)tain  the 
acceptance  of  such  a  hill  under  the  decision  of 
the  Supreme  Court  of  Louisiana?  Will  it  \hs 
sufficient  to  demiuid  payment  of  the  hill? 
That  would  be  a  nugatory  act,  because  it  is  not 
doe:  then  it  must  be  admitted  that,  by  fair  and 
neoesKiry  construction,  the  word  •'present- 
ment "  is  within  (he  plrtin  Tneanino:  ann  inten- 
tion of  the  sliiuiie.  i\u(i  that  the  bill  may  be 
presente<l  for  acceptance  or  for  payment,  and 
therefore  neither  the  statute  nor  the  decision  of 
the  Supreme  Court  of  Louisiana  has  changed 
the  law  merchant  in  any  of  thej>c  ri?p«»ct8. 

There  is,  however,  another  question,  entutdy 
independent  of  the  statute  and  the  decision  of 
the  Supreme  Court  of  Louisiana,  which  may 
be  decisive  of  the  case  before  thia  court ;  and 
tliat  question  is,  whether  the  contract  between 
the  hol(l<T  and  indnrscr  of  (lie  hill  in  con- 
troversy is  to  be  governed  by  the  law  of 
Louisiana,  where  the  hid  waa  payable,  or  by 
the  law  of  MisHissippi,  when-  it  was  drawn  and 
indorsed.  The  place  where  the  contract  is  to 
be  performed  is  to  ffovem  the  liabilities  of  the 
person  who  has  undertaken  to  perform  It.  The 
acceptors  resided  at  New  Orleans :  they  became 
parties  to  the  bill  by  accepting  it  there.  80 
far,  therefore,  as  their  liabilities  were  con 
cerned,  they  were  governed  by  the  law  of 
Louisiana.  But  the  drawers  and  indoraers 
resided  iu  Missinsippi,  the  bill  wit.s  dmwn  and 
indorsed  there;  and  their  liabilities,  if  any,  ac- 
crued there.  The  undertaking  of  the  de- 
fendant wn.«t,  as  t)efore  stated,  thai  the  drawers 
should  pay  tlie  bill;  and  that  if  the  holder, 
after usbig  due  diligence,  failed  to  obtain  pay 
ment  from  them,  he  would  pay  it,  with  interest 
and  damages.  This  part  of  the  contract  was, 
by  the  agreement  of  the  parties,  to  he  performed 
in  Mississippi,  where  the  suit  was  brought,  aod 
is  now  depending.  The  construction  of  the 
contract,  and  the  diligence  necensary  to  ho 
used  by  the  plaintiffs  to  entitle  them  to  a 
recovery,  must,  therefore,  be  governed  by  the 
laws  of  the  latter  State.  (Stnn-  on  Bills,  sec. 
Sm;  4  Peters.  123;  2  Kent's  Com..  459;  18 
Maas.  R.  4;  18  Wend.  R.  489;  8tory  on 
Bills,  sec.  76;  4  Johns.  R.  119;  12  Johns.  R. 
142;  5  East,  124;  3  Mass.  R,  81;  3  Cowen. 
IM;  1  CowcD,  107;  6  Cranch.  298.) 
270*1  * WliJitt'vtT,  (hrrcfore,  may  have  Ix'cn 
the  lulention  (tf  tlie  Leijislnture  in  j)a«i«iiig  the 
statute,  atnl  of  the  Suprenje  COUTt  Of  Loulsi- 
ana  in  the  decision  of  tl.c  rn<t'  referred  io. 
aeilher  (an  idleet.  in  the  sliLditesI  decrree, 
the  ca8<' h<' fore  us.  In  .Mississippi  tlicrustom 
of  nien  hants  l»as  hicn  adnj.tcd  as  part  of  the 
ronitiicHi  law :  and  hy  that  law  and  their 
statute  iaw  this  case  mi.  >  iroverned.  We 
think,  therefore,  the  protest  oth-red  hy  tiie 
plaintiff,  a«  evidence  in  the  jury,  ou;;ht  not 
to  have  l>een  rrceivt-d  as  i-vidence  of  present- 
ment of  the  bill  to  the  acceptors  for  payment, 
nor  as  evidence  of  the  dishonor  of  the  hill; 
whirl)  is  ordered  to  be  certtiled  to  the  Circuit 
Court  accordingly. 

Mr.  Jv»tiee  mcLkan:  T  think  the  protest 
was  »'videne».'.  The  notary  made  demand  of 
payment,  at  the  lualurity  of  the  bill,  and  we 
know  that  lie  had  poaseaslon  of  the  hill,  tnm 
the  faet  of  the  protect  being  made  on  the  same 
day.    Now,  m  iho  notary  could  not  makd  a, 
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legal  demand  iu  the  absence  of  the  btfl.  ti>e 
fair,  if  not  the  necessary,  inference  is,  thsibe 
had  possession  of  the  bill  when  be  dansnVd 

payment. 

Mr.  J unttee  WooDBUBT :   I  regret  being  «• 
polled  to  dissent  from  a  portion  of  the  opiaioa 
of  the  majority  of  the  court  which  bs.*  ju*t 
been  pronounced.    This  I  should  be  content 
do  without  explanation,  if  the  groundji  for  it 
did  not  appear  to  be  misunderstood.    I  do  ou 
question  that  a  note  should  be  presait  tanallv 
when  payment  is  demanded  (/>r^uin  v.  B»>yn 
U>n.  7  Maas.  R.  483;  17  Mass.   R.  44*.  S 
Metcalf,  495);  and  that  a  written  protent  th* 
proper  evidence  to  show  a  prescntm^t  or  de 
mand  in  the  case  of  a  foreign  bill  of  exchascr 
(8  Wheat.,        ;  Burkf  v.  Mr  Kay.  i  W^'Vi^, 
71.)  But,  in  my  view,  a  protest  like  this  va» 
competent  evidence  to  be  snbmHted  to  tV 
jury,  ill  order  that  they  might  iuf»r  from  it 
that  the  note  was  presented  when  the  dmaad 
was  made.   That  waa  the  pc^  preaentei  bf 
the  divi-i on  nf  opinion  between  the  judge*  it 
the  court  below.     One  held  it  was  cnmpetrai 
evidmce  from  which  to  make  aoeh  aa  la 
ference,  and  the  other,  it  was  not,  aadweoc 
merely  to  decide  which  wa&  right. 

The  question  of  due  presentment  and  de- 
mand is  a  nn.ved  one  of  law  and  fact.  an<i  001 
one  of  mere  law,  unless  all  ilie  facts  :jrc  iir»t 
concede*!  ora^eed.  I'niti^d  SinU*  \  J. Bark- 
er, 1  Paine's^C.  0.  R.  156.)  This  is  to 
analogy  to  the  rule  alxiut  notice.  (I  PeKr*. 
588.)  In  all  caaes  where  it  is  po»IMe  for  tfee 
jury  on  any  reasonable  hypothesis  to  infer  * 
proper  presentment  from  the  protest  offered,  i: 
is  safer  that  the  writing  should  not  be  witii 
drawn  from  them,  but  go  in,  and  the  own 
instruct  the  jury  on  the  whole  evidence  wWl 
the  law  was  on  such  fac  ts  !cs  ilu-v  migilt  tr 

satisfied  of.   Chancellor  Kent  (9  Com.. 
thinkt  It  very  dlfficutt.  to  these  mixed  qaetd^ 

of  law  and  fact  about  rommereial  iwi^er  t-^  ' 
'justice  by  any  oihex  coiu«.    In  this 
case  the  jury 'might  or  ral^bt  not  be  saMtd 
of  the  fact  of  the  hill  bein-  i  n  M  r,!  wbeo  ib^ 
demand  was  made.    But  wkv  not  let  then 
paas  on  that  factt  It  ia  maalfeai  that  ■»  ^ 
or  danger  would  result  from  leaving  the  maltrr 
to  them,  under  due  instructiotwi  from  tirr 
court,  provided  lliete  be  no  legal 
sueh  a  cour^r 
Is  there,  then,  any  such  obstacle T 
It  ia  eoneeded,  mi  both  sides,  that  the 
test  is   competent    evidence.  n-iT 
enough  from  which  the  jury  ooukl  'nd^  a 
mand  of  payment.    That  is  the  m 
part  of  the  notary's  duty.    It  b  noC  o^f9^^ 
8cril)ed  in  some  elementary  treatfaea.  MfcAt 
duty  of  having  the  note  present,  or  of  cdl 
with  it  at  the  hours  of  busineas  akoe^  MtMi 
described  separately  ;  but  are   involMl  V 
implied  in  the-  general  duty  of  r:iaJv.:.. 
deuuud,    Tll4is  Dane,  in  hk 
BHls  of  E9t^i«hge  (art.  11,  aec  U 

makii:::  ;i  iir^N -i.  iliri'c  '(inu's  i\.r>-  t- 
— the  UQtjinjL.  dcmauciiiig.  mtn^ 
the  pM^pB^'The  material  |«rt  lil 

ing  r>f  ihc  dcniaiid. "    S<i  ^\u^  Werd  "■ftSiAi! 
tsal  lujief  ui^<$ti  tm  gyutgaiyiiiiuiiiii  fiiriy^  m 
««pMliiRment"  by  B^ley.  (18  Iiaiiiiljl  ^  \ 
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drnMnd,  but  that  payment  of  the  bill  wa«  re- 
fanH.  ftBd  that  he  hm  it  in  possrssion.  no  as  to 
rn  ike  a  (•'-•^n-  "  of  the  orijrinul  dnifi"  on  the 
tmtk  of  th<'  protest,  or.  to  uso  liLs  own  words, 
"  whereof  a  true  ropy  is  on  the  reverse  hereof 
written, "  iinil  aUo  "  Mcmnnflcil  paynii'tit  of  said 
draft."  and  wus  annwercd  "  lliut  the  same 
could  not  be  paid." 

t'niU  r  these  expressions,  it  could  hardly  be 
deemed  iitifHir,  or  any  stretch  of  probalHlity, 
to  infer  that  the  bilf  mm  present  at  the  de- 
mand, and  the  more  especially  as  the  notary 
knew  it  was  his  duty  to  have  it  present,  antl 
not  state  thai  any  objection  was  rnaili-,  or 
ref uKtl  to  pay,  on  account  of  its  abfleoce.  as  he 
^ihould  have  stated,  if  such  was  the  inith.  My 
!<■«•>-  do  not  difL-r  from  those  of  a  majority  of 
Uus  court  coaceroiDg  the  importance  of  bavin;; 
the  principlefi  as  to  oommerdal  law.  and 
f5p<<i:iny  commercial  instruments,  uniform, 
■nd  as  little  tluctaaliiig  as  possible;  and  hence 
to  to  tlMRi  T  would  iDMce  no  innoTation  here. 

If  our  difTf  r  r.ri'  is  rather  on  a  qnestion  of 
evidence.  Thus,  Itad  the  testimony  offered 
been  tulMDUted  to  the  Jury,  and  they  had  to" 
'(Tred  from  it  a  due  presentment  of  the  note,  it 
would  not  change  any  commercial  principle  as 
lo  the  necessity  of  premtment,  but  merely 
'•'^f:if)Iisk  the  fart  of  presentment  hero  on 
pvitieuce  deemetl  by  the  jury  to  render  that 
fact  probable.  And  if  juries  should  be  dis- 
posed to  t!nd  ^ufh  a  fact  on  slight  testimony,  it 
would  do  no  injury  lo  commercial  paper,  or 
eiimmenaal  principles,  or  substantial  justice 
fj'-iween  parties,  but  merely  indicate  an  in- 
creased liberulity  as  to  forms,  where  substance 
hfw  been  regarded,  that  is,  where  the  vital 
point  in  the  transaction  is  beyond  controversy, 
namely,  that  payment  has  clearly  been  de- 
281*]*manded  and  not  made.  Siieh  a  course 
would  accord,  alao,  in  spirit,  with  wliat  was 
bid  down  by  thto  ooort  In  1  Ptotera.  USB,  that 
rules  as  to  commercial  paper  ouplit  to  be  formed 
uxl  construed  so  as  to  be  reasonable  and 
foonded  In  general  ooovenlenoe  and  with  a 
I<  A'  to  (■!  fi-  liulf  as  poHviWe.  consistently 
with  the  safely  of  parties,  the  circulation  of 
paper  of  this  description. 

There  is  nothing:  in  the  nature  of  protests 
and  presentments  which  on  principle  requires 
any  taicreased  strictness  io  toe  proof  of  them, 
but,  on  the  contnry.  much  to  justify  every 
rtsisonaVjlc  presumption  in  llieir  favor.  Any 
laridar  would  tie  anxious  to  get  his  money  at 
once  of  the  dnwrf  -md  n(»t  nesrlect  to  have 
the  nott:  with  him  s«>  as  to  ^rive  it  up  on  pay 
!iient  and  prevent  delay.  So  would  he  wish  to 
be  paid  and  cxeused*  entirely  from  making 
prutest,  rulher  than  resort  to  that  and  notice, 
and  sulTer  the  delay  of  lecovaring  it  of  a 
^weror  indorscr. 

Both  of  these  considerations  strenfrthen  the 
inference  that  he  and  his  ai:ent  would  present 
the  note,  or  lutve  it  with  them,  when  demand- 
iDg  payment,  and  render  It  reasonable,  after 
"liirht  proof  of  j>res*'ntment,  *<  Imve  il  to 
,  tihe  opposite  party  to  rebut  thai  inference,  so 
'  Mtnu,  by  stronger  proof  thai  the  note  was 
not  pmMBi,  if  the  facts  would  wamnt  such 
prool 

Aa0ttarooiirid«ration  again.st  requiring  great 
or  greater  rigidity  In  the  eridenoe  of  a  praseut- 


ment  and  form  of  protest,  is  Uic  fact  that  a  pro- 
test is  of  less  niatcAlality  than  notice. 

As  an  illuRlration  that  the  notice  is  deemed 
more  material  than  the  protest.  "  omittini;  to 
allege  in  the  declaration  a  protest  of  a  un  is 
<mly  form,  not  to  be  taken  advanlajf!-  of  on  a 
general  tlemurrer.*'  (1  Dane's  Abr  ,  liills  of 
Exchange,  ch.  20.  art.  11.  sec.  9;  Llll.  Ent.. 
55;  3  Johns.  U.,  202:  SahmanH  v.  SUtrfley, 
Doug..  68^1,  in  nolo  lo  Uu4ihk»H  v.  AtpituUl.) 

Rut,  omitting  to  state  a  demand  or  notice  la 
bad  after  verdict.    (I>oug..  6H4.) 

Dane,  in  his  Abridgement  (Vol.  I.,  p.  iiUo.  ch. 
20,  iirt.  10,  sec.  1).  says:  "  Notice  Is  very  ma- 
terial. Prot^ts  are  mere  nuitter  of  form." 
Yet  notice  may  be  very  loose,  and  it  answers  in 
all  cases,  if  it  disclose  merely  the  fact  of  de- 
mand, and  a  reliance  on  the  person  notiQed  for 
payment.  {S^edv.  Brett,  1  Pick..  401:  MUler 
V.  /?  r  ruff' ft  Stat6».  11  Wheat..  431;  Gtl- 
t»rt  V.  iMnnU,  3  Mete..  405;  2  Johns.  Ch.  K., 
887:  18  Mass.  R,  6:  4  Wash.  O.  C.  Rep.,  464.) 

"The  notice,  however,  -li  uld  inform  the 
party  to  whom  it  is  addressed,  either  inexpn^a 
terms  or  by  necessary  implication,  or,  at  all 
events,  by  reasonable  intendment  it  t!i--  'li't 
or  note  is,  that  it  has  l)ecome  due,  tliai  it  has 
been  duly  presented  to  the  drawer  or  maker, 
and  that  payment  has  been  refused.  (Chitty 
on  Bills.  yth  Loud.  ^  10th  Amer.  edit..  46U.) 

But  it  has  again  and  again  been  held,  that 
tlie  notice  need not*statea  pr(««<'ntment  j^*28t4 
in  express  term.4,  and  that  il  will  be  implied 
from  stating  a  demand  and  nonpayment,  and  » 
looking  lo  the  indorser.  (9  Peters,  83;  3  Kent's 
Com..  108;  10  Mass.  R.,  1,  4  Mason,  336,  1 
.Johns.  Cas.,  107.)  So.  "Your  note  has  been 
returned  dishonored."  is  enough  from  which  to 
intend  all.  (8ee  various  other  illustrations,  & 
Adolph.  &  Klli  too  n  wK,  771;dCUt.  R, 
864;  2  Mees.  ^  WtUab.,  llAI.) 

It  may  be  a  letter,  meivly  to  that  effect,  and 
need  not  be  a  copy  of  the  protest,  f  1  Chit..  2d 
Eng.  &  Ist  Amer.  edit..  863,  864,  498.  499;  & 
Camp.  R,  884;  9  Starkie,  298:  Ooodtttn  ▼. 
//'Fr%.  4  Adolph.  &  Ellis.  520,  870;  4  Eq.  K  . 
4».  see  b  Mass.  U.,  886.)  And  it  has  been 
adjudged,  that  the  notice  need  not  state.  In  ex- 
press terms,  that  the  note  was  present,  or  if 
present  was  exhibited,  if  it  only  contained  mat- 
ter from  which,  by  reasonable  intendment, 
this  can  be  inferred.*  (Chitty  on  Bills,  lastedit.» 
409  ;  2  Peters.  254;  9  Peters.  83.) 

It  not  being  necconary.  then,  to  inform  the  in- 
clors^T  of  the  presentment  of  ;he  note  itself,  in 
so  many  wonls,  there  seeuis  to  be  no  une  in 
having  the  fact  sttttod  at  length  in  the  pro- 
test. If  enough  appear  to  render  the  fact 
probable. 

It  would  be  difficult  to  find  a  reason,  in  the 
absence  of  positive  law,  why  the  form  of  the 
protest  should  not  be  dealt  by  as  liberally  jia 
tlmt  of  notice;  ami  if.  like  tlieoihtT,  ii  disclose 
a  demand,  allow  the  jury  to  infer  from  that,  as 
in  the  case  of  notice,  that  the  note  was  pivsent. 
Indeed,  a  protest  is  not  required  to  Ix-  m  writ- 
ing at  all  except  in  case  of  foreign  bills,  drawn 
on  persons  abroad.  (1  Clhitty  on  Bills,  648; 
Hogern  v.  Stecetm,  2  D.  &  E.,  71^  '?  '^larkie  on 
Ev..  232  ;  6  Wheat..  572;  8  Wheal..  388;  3 
Wend.,  173:  2  Peters.  170;  1  Cianch.  805.) 
And  Uien  it  doubtlsse  originated  in  a  rule  mere- 
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ly  allowing  it  to  be  done  to  save  the  expense 
and  trouble  of  bringing  a  witness  from  abroad 
to  prove  the  fact,  rather  than  making  it  iiuper- 

ativc. 

Instead  of  a  wrilten  protest  being  better  ev- 
idence than  a  witness  of  the  preaeutmeDt  and 
demand  In  ewe  of  ftiland  bilb  or  promissory 
notes,  or  even  foreign  bills  drawn  on  persons 
here,  it  is  inferior  evidence  to  witnesses  for 

T>mving  presentment  and  demand,  andiauaual- 
V  inadmissible,  o.vcopt  by  special  statutes.  (1 
Ohitty  on  BUls,  4U5;  3  Pick.,  415:  6  Wheat.. 
«7«;  S  Johns.  R.,  875:  4  Wash.  C.  C.  Rep.,  148: 
4  Camp  R  .  12»:  SHoward'aU.  8.  Rep.»  71; 
8  Wheat..  146.) 

Some  aeem  lu  suppose  that  fliere  tedan;^  in 
allowing  an  informal  written  profef^t  t<>  l'o  to 
the  jury  as  evidence  to  1m'  weighed  in  proving 
that  the  note  was  present.  But  there  can  be  no 
more  in  that  than  in  allowing  an  informal 
notice  to  i^o  to  ihe  jury.  The  jury  must  be  sat- 
isfied, in  both  ca«es.  and  should  so  be  instruct- 
ed, that  all  liijsbeen  done  which  the  law  in  both 
r«'(iuires.  If  there  be  any  defense  in  either  case, 
tliat  all  proper  luw  not  been  done,  it  can  prob- 
283*]  ably  *be  shown  bycounter  evidence  in 
one  as  well  as  the  other,  why  should  it  not  be? 
And  why  is  not  that  an  ample  security  against 
being  improperly  charged?  For  the  protest  is 
not  a  written  contract  Betwera  the  parties,  or  a 

f^ealed  iMstriinRiit  not  ((pen  to  l>e  cotitradicled 
by  parol  evitJeuce.  iiut  ii  is  a  mere  ceriiticate 
of  a  notary,  a  subordinate  ofllcer,  admitted  for 
•ronv'rnirncc  nrniKi  fitrt^  rvidenee  of  t  ertain 
facts,  Hiid  allowed  lo  thai  exleul  in  order  lo 
save  the  expense  of  witnesses  and  delays,  but 
oni:lit  to  be  lihvuys  ttprii  to  be  impaired  or  dis 
provctl  by  the  otlier  jiarty  in  interest,  win)  Ihls 
never  been  htard  bcfoie  liim,  and  <jf  course 
<  aiinot  reiis<>ii;ibly  Ih'  cone  bided  foreV(;r  Ity  his 
at  l**.  The  iiolury  is  n<»t  required  to  swear  to 
tbcm,  when  they  are  admissible  as  evidence,  as 
he  wnuld  be  to  a  deposilion,  b<;<  anse  of  his  of- 
tieial  ol>liL''ations  and  standing,  lint  the  ehar- 
aelcr  arid  con^I rue! ion  tJial  properly  ))eIong  to 
bis  eerlifieate  as  evidence  seem  to  l>e  like  those 
of  a  deposition :  and  if  it  stat^,  in  so  many 
Words,  tlial  tlie  note  was  presented,  or  states 
whai  jiistities  tiuch  an  inference*  there  a|)|K  ar!i 
to  be  no  good  reason  why  the  contrary  may 
not  Ik'  proved,  if  such  was  the  fa*;t.  and  theitj- 
dorser  be  thus  protected  against  statements  or 
inferences  not  well  founded.  And  the  absurd- 
ity of  the  eonirary  eonrs<'  isslill  more  aj>parent 
as  to  proltibls.  wheu  one  made  by  any  nespect- 
able  merchant,  and  attested  by  two  witnessea, 
it;  llie  jd>senee  of  a  notary,  has  the  siime  valid- 
ity as  his.  (diitiy  on  Bills,  ;-{0;i;  Story  on  Bills, 

in  yirh.l'.A  V.  \Vr},h  ^Vheat..  :i8C).  counter 
tc^iimouy  wub  held  to  be  udmi>>siblti  again#t  the 
minutes  of  a  notaiy  offered  toprore  demand  tad 

notice. 

8o  is  il  uUmi^^sible,  that  tlic  uotarv  mistook 
the  phuse,  and  di<l  not  demand  ttie  bill  at  the 
place  of  hu«in(  S.S  for  th<'  drawee.  (Intturancc  Co. 
V.  Shamlnirfjh,  2  Martin'si  U.,  N.  S.,  313.) 

In  Vitnd^iraH  v.  Tjfrtrll  (Mwxl.  »k  .Malk..  87), 
coimter  evidence  was  offerted,  and  avoided  the 
protest,  because  the  clerfc  of  the  notjiry,  and 
not  Ihc  notary  himHclf.  as  stated  in  the  protest, 
made  the  demand,  (tiaa  4Jili^r  oft 

H0tS>^ 
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This  point  thus  being  establishetl  (ja  botii 
principle  and  precedent,  all  the  danger  or  ditfi 
cuity  as  to  the  merits  of  the  case,  by  sdmittinf 
a  protest  like  this,  is  obviated.  But  it  b  further 
urged  against  it,  that  presentment  is  arcrmi 
in  the  declaration,  and  therefore  omM  be 
pnrred.  This  we  admit.  (Chittv  on  BOk. 
643-617  '  And  so  is  notice  avtaxed  in  tbedec 
laratiou  and  notice  of  a  presentmnait,  uid  so 
that  must  be  proved.   (1  Chit..  MS:  Doof., 


?.  ^;sft  1  \  \\  we  urge  here  is  to  let  ihem  be 
proved  by  similar  general  statementB,  inm 
which  the  umilar  inferem^  may  be  dnwa  is 
one  case  as  the  other,  that  the  note  was  pmect 
at  the  time  of  the  demand,  unle^  the  coQlni| 
is  shown — as  it  may  be,  if  true. 

Again,  it  is  '^nid  that  fiie  forms  of  proleA 
generally  slate,  tiial  the  bill  wu.s  i)reser]t  or  ex- 
hibited." This  is  true.  (1  Chittv.  [*U84 
396. 1st  Amcr.  edit. ;  Story  on  BiUaol£ichave, 
sec.  276,  note.) 

But  we  are  aware  of  no  caae  dedding  Ikst 
this  fact  must  be  stated,  in  so  m.nnr  w»»rds.  in 
the  protest  itself,  though  we  admit  tlist  the 
jury  must  t)e  satisfied  that  the  fact  exi^ 
Minutes  in  the  book  of  a  m^senger  decr&«<Hi 
have  been  held  to  be  proof  to  be  iiubmitted  \a% 
juiT  as  evidence  of  due  demaml  and  notk*. 
I  V.  BarrM,  15  Mass.  &.  mi,)  Yet  that 

I  aoes  not  appear  to  have  been  a  proentiHtst 

stated,  eo  nominr.  or  lliat  there  was  tuiy  bOJ  io- 

I  ferenti&l  evidence  that  he  ^d  the  noie  wftk 

[  hira.  (See.  also.  JVMJSM^  Abbott,  13  PUV 
409.)  A  I  !  i  is  not  a  little  remarkable,  tbattk 

i  onlv  statute  in  Kugland  {9  and  10  WiH  JIL) 
which  prweribes  the  form  of  a  protest,  ted 
which  is  in  relation  to  inland  billsof  fivepenad) 
and  upwards,  in  order  to  recover damsgeiad 
interest,  the  form  does  not  state  in  SO 

!  words  th:it  the  bill  was  present  or  was 
itefl.  but  merely  '*  at  the  usual  place  of 
of  the  sjiid  A.  have  lirniandcd  payment  of  At' 
bill."  Ac.  (C  hittyon  Bill«  U".  Is- 
sue h  cases,  precisely  that,  iuid  Jj^ 
\k'  done  which  is  contended  for  here, 
leave  it  to  the  jury  to  infer  the  preaeooe  of  Ail 
bill  from  its  payment  being  demandsd.  ndi 
any  other  facts  (Stated,  unless  the  COttamf  ]»; 
8hown.  Loolitai  Another  analogy.  It 
sary  that  the  enhftit  of  the  note  and 

:  mand  be  made  in  the  legal  houni  p. 

lOjhiUy  on  Bills.  349.  354;  Ruiem  v. 

iTumt.  WB)  3  Camp..  537;  An^MTT. 
7  K>kst.  385;  1  MauJ"  .V  S.-Kv,.  -jiV  ^  ]bi 
respect  to  4h!e  presence  oi  iheniitit,  ■^rrii'TnT^nr^r' 
that  lld»«»Rt  appear  by  so  maoj  wqrti|jQ||lR| 

pri'f'  -f.  \l  1-  r."t  >t;il.>l.  ia  she  e.i!i;ir-'- 

l>«ini,<tfi»iiness.  (I  Chittv  on  BOH 

thecontrary.  Hie  jur\  ;in  ;iiiiiwi-il  cr  jji>irj«  ii'  ~,| 
I  that  they  tnay  iul*:k,  Iruui  iAm^  »-s.-^'^tB"^'  ^\ 
demand  and  nonpayment,  that  ths^1^<:)>^ 


within  Tbr  pi  ujn  r  li.inr.-    .Xodtfil  Wft*  ii,,t.  t!» 
other  |Miriy  wauid  duubUuj^  lj4idt""^<^-i 
prove  It  by  counter  evideoot. 

How  can  such  n  i  .  Iheti  di-;inL.'iii*ii', 
in  principle  fmui  ciu^iL  thai  ihrrr 

much  less  in  the  usual  fai|l4^jH||>r<>tr^  ir^'M 
which  to  infer  that  th«  hUlilQi^'P^i^^-DU-d  lo 
gal  hours,  than  tbeire  la  hs^^ii'*  ;>rt>i<'*t  fp 

which  In  itdei  that  the  bill  wju*  pri^n"  *b<f 

the  demand  was  madt.  imn  t  he  mc^rv  iiM^lta^i 
also,  to  the  oi4nloik»  tljilj.jjij  prot<.M  t&  con 
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petenl  evidence,  because,  under  a  special  law 
in  Louisiana,  passed  March  18th.  1827,  such 
protests  have  been  adjudged  sufflcient.  Their 
law  uses  the  word  "  demand  "  when  describing 
what  the  protest  shall  contain,  and  such  a  pro- 
les; is  there  allowed  to  go  to  the  jury  as  evi- 
dence from  which  to  infer  that  the  note  was 
present  (Nott's  Ejrecutor  v.  Beard,  16  Louisi- 
ana R.  308.) 

The  bill  now  in  dispute  was  on  its  face  pay- 
able in  Louisiana;  and  hence  the  principles 
of  commercial  law  require  that  the  protest 
285*1  *be  made  at  the  time  and  in  the  manner 
preHcribed  by  that  State.  (Story  on  Bills  of 
Exchange,  sec.  176;  1  Chitty  on  Bills,  198,  506; 
Story's  Conflict  of  Laws,  sec.  360.) 

But  whether  the  statute  of  Louisiana,  pre- 
'cribing  what  protest  shall  be  suflUcient  ought 
to  be  considered  as  affecting  anything  beyond 
"he  evidence  of  protest  in  its  own  courts,  is  not 
very  clear  on  principle.  (See  cases,  Story  on 
Bills,  Sec.  172.) 

Hence,  in  forming  an  opinion,  I  have  placed 
it  mainly  on  general  considerations,  though  in 
the  construction  of  a  Louisiana  statute,  which 
clearly  affected  the  contract,  and  not  the  evi- 
dence; and  where  the  judgment  of  its  court 
clearly  rested  on  the  statute  alone,  about  which 
mme  doubt  exists,  it  ought  unquestionably  to 
control  us  in  respect  to  contracts  made  or  to  be 
fulfilled  there,  even  if  a  departure  from  the  gen- 
tral  principles  of  commercial  law.  I  wish,  also, 
lo  avert  .some  serious  con.seiiuenccs  that  I  ap- 
prehend may  result  from  the  decision  of  the 
aiajorit^  of  the  court  in  several  of  tlie  States  of 
the  Union. 

Bills  of  exchange  drawn  in  one  State  on  per- 
sons in  another  must  be  considered,  under  the 
previous  decisions  of  this  court,  as  foreign 
bills.  (Towndey  v.  SumraU,  2  Peters.  179.  586, 
(m-,  LormiaU  v.  BrMcn.  4  Wa.sh.  C.  C.  H..  87, 
153;  1  Hill,  44;  12  Pick.,  2a3;  15  Wend.,  527; 
r»  Johns.,  375;  Dirkim  v.  10  Peters,  579.) 

I>emand  of  payment,  then,  cannot  be  proved 
in  suiLs  upon  them  out  of  the  State  where  pre- 
sented, unless  by  a  written  protest,  according 
to  the  cases  before  cited. 

Whenever  the  protest,  then,  in  such  case, 
does  not  stale  in  aetail  a  presentment  or  nres- 
«»nce  of  the  bill,  though  stating  a  demand,  re- 
fusal, and  no  objection,  the  protest  must,  as  in 
I  his  derision,  be  ruled  out  as  incompetent  evi- 
dence; and  the  same  decision  virtually  implies 
that  no  other  evidence  except  the  written  pro- 
test is  admissible  to  show  that  fact,  or  indeed 
any  fact  which  may  be  omitted  by  accident  or 
olherwtee  in  the  written  protest,  and  that  no 
inference  can  be  admittea  to  be  drawn  from 
the  protest  as  to  presentment,  when  only  a  de- 
mand, refusal,  and  no  objection  are  stated,  as 
here.  These  consequences,  with  others  before 
named.  I  would  avoid,  by  making  the  protest 
•rupetent  evidence,  and  when  it  showed  a  de- 
oiaiid,  refusal,  and  no  objection  expiiciily.  jus 
bere.  would  leave  it  lo  the  jury,  from  that  and 
the  other  circumstances,  to  say  whether  they 
wore  or  were  not  satisfied  that  the  note  wjis  pres- 

In  this  way  it  is  easy  to  reconcile  full  action 
it  the  iury  on  the  facts  with  that  of  the  court 
>a  the  law.  and  this.  too.  without  any  innova 

n  or  change  in  the  rule  as  to  commercial  pa- 
VARD  4.  U.  8..  Book  11. 
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per,  or  any  violation  of  adjudged  cases,  but 
rather  in  conformity  to  them  and  to  several 
strong  analogies. 

This  court  have  in  other  cases  gone  still  fur- 
ther, and  held,  it  proper  even  to  expand  or  en- 
large the  rules  of  evidence  in  certain  exigencies. 
In  yicholU  V.  UyM  (8  Wheat..  332)  the  princi-  » 
pie  laid  *down  by  Lord  Ellenborough.  [*286 
in  Pritt  v.  Fauchuyh  (3  Camp.  R..^305),  as  to 
the  rules  of  evidence,  was  adopted,  namely, 
"  That  they  mu.st  expand  according  to  the  exi- 
gencies of  society."  And  in  The  Bank  of  Co- 
Iximbia  v.  Lawrence  (1  Peters,  583),  speaking  of 
a  rule  as  to  diligence,  Thompson,  ./.,  says: 
"For  the  sake  of  general  convenience  it  has 
been  found  necessary  to  enlarge  this  rule." 

But  all  I  ask  here  is  to  go  as  far  as  the  exist- 
ing rules  of  evidence  seem  to  justify,  and  let 
reasonable  inferences  and  presumptions  be 
made  by  the  jury  from  all  that  is  stated  in  the 
protest,  and  thus  decide  whether  the  note  was 
not  probably  present  when  the  demand  was 
made. 

Cited- Abb.  Adm.,  130. 


THE  UNITED  STATES.  AppeilanU, 

9. 

JOHN  C.  McLEMORE. 


JurMdietion  of  eircnit  oourt — judgment  in  favor 
of  U.  S. — credit*  on — injunction  to  restrain 
collection — cost*. 


Although  a  crcult  court,  sittintr  as  a  court  of 
law.  may  direct  credits  to  tn*  (flven  on  a  Jiul^inont 
In  favor  of  the  United  States,  anrl  consequently 
examine  the  grounds  on  which  such  an  entry  is 
claimed,  and  may  direct  the  execution  to  lio  stayed 
until  8uch  an  lnv(«tlvatlon  Phall  be  made,  yet  it 
cannot  entertain  a  bill,  on  the  equity  side,  pnivlnjr 
that  the  United  States  niav  be  perpetually  enjoined 
from  proceeding  upon  such  Judirment. 

Nor  can  a  decre<'  or  Judg'ment  be  entered  against 
the  government  for  costs. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Di.strirt  of  Mid- 
dle Tennes.see,  sitting  as  a  court  of  etjuitv. 

It  is  unnecessary  to  recite  all  Ihe  circtim- 
stances  which  led  to  the  tiling  of  the  bill  in 
equity,  as  it  was  dismissed  for  the  want  of  ju- 
ris<liction  in  the  Circuit  Court.  The  facts  in 
the  case  arc  summarily  stated  in  the  opinion  of 
the  court.  It  is  proper,  however,  to  exhibit 
the  account  to  which  the  opinion  of  Mr.  Ju»- 
tiee  Wayne  refers: 


Note— iVo  judoment  can  tte  entered  ngainut  the 
Unitcfl  SUUex  for  ciM*. 

No  Judarment  or  decree  can  bo  rendered  directly 
aRainst  the  United  States  forcfjsts.  The  Antelopo 
12  Wheat.,  54«:  U.  S.  v.  Hooe,  3  Cranch.  73;  U.  S.  v. 
Barker,  2  Wheat.,  395. 

Judtfiuent  for  the  payment  of  money  cannot  l)e 
rendered  against  the  I.  nited  States  in  any  court, 
except  court  of  claims,  without  Jurisdiction  Is  giv- 
en by  special  act  of  Congress.  Case  v.  Terrell.  11 
Wall..  19B. 

An  existing  right  for  costs,  due  from  the  United 
States  may  be  set  up  as  a  defense  In  a  suit  brought 
by  the  U.  8.  U.  S.  v.  Uingold,  8  Pet.,  150. 
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Tub.  United  States  ok  America, 
c. 

Seaucy's  Executors  and  Securities. 

Dit.  RotK'rt  Searcy,  late  District  Paymaster,  in  ac- 
count with  th«i  U.  8. 

To  amount  of  Judgment,  21st 

June,  1K27,     .      -      -      -  fl7.(B8.41 
To  amount  of  interest  till  20th 
Sept.,  1)W3, 10  years,  3  months, 
SsSays,  -     -     -      -     -  16.507.i0 


1829,  Oet.22,Cr.  by  Jame* 
worth. 


Collins- 


1828,  May  3,  Cr.  by  payment  to  Tlio 

H.   Fletcher,  $1,283.63 
"    interest  till  20th 
Si-pt..   im.  15 
y(*nrH,  4  months, 
17  days.   -      -  1.184.00 
"  payment  to  Tho. 

H.  Fletcher,  519.25 
"    Interest  till  -iOth 
Sept.,   184.3.  15 
years,  2  months, 
12da>»,  -      -  473.33 
"  payment  to  Tho. 

H.  Fletcher,  1,940.68 
'*  interest  till  20th 
Kept.,    1M3,  15 
years,  2  months, 
2  days.    -      -  1,786.06 
"  payment  msde  to 
I'ho.  H.  Fletch- 
er,   -      -      -  496.33 
"  Inten-st  till  20th 
Sept,,    184.1,  16 
years.  1  month, 
26  days,  - 
•**   Oct.  28,   **   piy  inent  madoto 


$33,628.21 


"  Julys, 
1828,  Julys, 

July  18, 


July  34, 


455.34 
960.00 


887*]  TIjo.  H.  Fletch- 

er, - 
"  Interest  till  20th 
Sept ,    184.3,  14 
vear»,10  months 
22  days,   -      -  867.98 
"  Nov.  10,  "   payment  made  to 
Tho.  H.  Fleteh- 
er,    -     .     -  715.19 
Intt^rest  till  20th 
Sept..    1843,  14 
year8,10  months 
10  days,  -      -  837.54 
1829,  Jao.  15i  "  payment  made  to 
Tho.  H.  Fletch- 
er,   -     -     -  804.60 
InU  rest  till  20th 
Sept..    IHia  14 
«         years,8  months, 

5  days,     •      -  267.77 
•*  Jan.  24,  "  payment  made  to 
Tho.  H.  Fletch- 
er,   -      -      -  4W.84 
"  interest  till  20th 
Sept.,    184,%  14 
years,7  months, 
28  days,   -      -  487.91 
•*  Jan.  26.  "   payment  made  to 
Tho.  H.  Fletch- 
er,   -      -      -  286.67 
'*  Interest  till  20t.h 
Sept.,    1843,  14 
vears.7  months, 
24dayn,   -      -  251.30 
"  April  8.  "  payment  made  to 
tho.  H.  Fletch- 
er.   -      -      -  1.278.76 
"   interest  till  20th 
Sept..    1843.  14 

f'ears,6  months, 
4  days.   -      -  1,110.48 
"  June  12,  "   payment  made  to 
James  Collins- 
worth.     -      -  1,163.50 
"   interest  till  20th 
S<«pt.,    im  14 
years,  3  months, 
8  days.      -  995.92 
"  June  84,  "  paj-ment  made  to 
James  Collins- 
worth.     -      -  1,087.76 
"   interest  till  20th 
Sept..    1848,  14 
ycjirs,2  months, 
26  days,  -     -  877.40 
"  Oct.  22,  '*  payment  made  to 
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1831,  Oct.  88, 


1832,  Jan.  1, 


Sept.  3, 


1838,  Jan.  1« 


1884,  Jan.l, 


1833,  Jan.l. 


1889,  Jan.  1, 


1831.  Auff.  10, 


UBDjOO 

interest  till  SOth 
Sept.,  1843.  13 
ye*rs.  10  month* 

2s.1l.>s.  -  -  UBOLU 
pa}' men  I  made  to 

James  Colllns- 

wortb,  -  -  200.00 
interest  till  Snth 

Sept..    1^3.  n 

years",  10  months 

22.1a\-8,  -  -  142.71 
payment  made  to 

.Tumi's  Collios- 

wortli.  -  -  aoofio 
interest  till  20th 

Sept,    1843.  11 

Vt  ;ir'..S  liii>nth5. 

•I'll  .irtvs.  -  -  351.87 
l>ii\  iiu  nt  madf?  to 

.raiiK-s  Collins- 
worth,  1^689.19 
interest  till  SOth 

S«'pt..    I'^A.  11 

y '  nt  and  17da>'8,  1,18U« 
payment  iflnde  tu 

James  Collins- 
worth.     -      -  2,104.80 
interest  till  SOth 

Sept.,    If^S.  10 

yedn»,8  months, 

•aidsy!*.  -  -  1351.0D 
payment  mad(>  to 

Cullinsworth.  1JR1U0 
interest  till  SOth 

Sept.,    1848.  9 

years,8  montba, 

sndays,  -  -  756i)8 
paviiu-nt  made  to 

Collinsworth.  «LO0 
interest  till  SOth 

Sept.,    1843.  10 

years8  months, 

SO  days.  -  558,91 
payment  made  to 

J.  P.  Grundy.  4S.0U 
Interest  Ull  20tb 

Sept.,    1843,  4 

years.8  months, 

SO  days,  -  -  119 » 
payment  made  to 

Collinsworth.  i£»M 
interest  till  SOth 

Sept.,    1843.  12 

yt«r8,  1  month, 

10  days,  -     -  806.84 


Amount  overpaid, 

The  ca.se  wa-s  aretied  by  Mr. 
ney  General,  for  the  nppeUant.  and  by 
Brinley  aiid  Eaton  for  the  defendant. 


Mr.  Justice  McLean  delivered  Ihei 
iXw  court: 

This  is  an  appeal  from  the  decree 
Circuit  Court  of  the  United  Sutee  fortktl 
tricl  of  Middle  Tennessee. 

*The  bill  was  tiled  by  McLemore  i 
Cantwell.  survivinitr  executor  of  Kobot  i 
decejised,  and  surviving  executor  of  I 
Deoderick.  decea.««ed.  repre«enliii|t  tbttta] 
ment  was  obtaine«l  by  the  United  Slatcei 
the  executors  of  Searcy,  for  the  sum  of 
teen  thousand  and  twenty -eight 
forty-one  cenUv.    That  various  P*^/"''^ 
been  made  on  the  judf^ment  until  the«lMl| 
nearly  the  whole,  had  been  paid, 
last  execution  on  the  judgment  wa 
lOlh  of  .Tantiary.  1842.  f or  a  bftkoor 
on  the  judiniu'nl  of  two  thooMod 
dred  thirty-two  dollars  aod  thiiiyw 
And  they  state  that  their  payment* 
to  difTerenl  persoos  named* 
other  in  the  office  of  Diatriet  Atloncy  of 
United  States  for  Middle  Tenoesee:  udi 
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bj  the  absence  and  death  of  a  part  of  thorn  it 
it  difficult  to  show  the  sums  paid.  That  the 
mnncy  was  principally  collected  by  the  district 
.I'.iorueys  on  notes  hande<l  Ihcfrtifor  collection, 
the  proceeds  of  which,  when  received,  were  to 
be  applied  to  the  discharge  of  the  judgment. 
That  this  arrani^ment  was  sanctioned  oy  the 
Treasury  Departiueut.  And  the  prayir  of  the 
bill  is,  that  the  judgment  may  be  enjoined,  &c. 

The  District  Attorney  of  t&e  United  States 
answerd  the  bill,  and  the  matter  of  paynient.s 
was  referred  to  a  master,  who  reported  a  bal 
anee  ai^nst  the  United  States,  after  paying 
judirnient.  On  this  report,  the  district 
judtje  holdiutj  the  Circuit  Court  decreed  a  per- 
{Mutual  injunctioo,  and  that  the  United  Slates 
should  pay  the  costs. 

There  was  no  jurisdiction  of  this  caj*e  in  the 
Circuit  Court,  as  the  government  is  not  liable 
to  be  sued,  except  with  its  own  consent,  given 
by  law.  Nor  can  a  decree  or  judgment  be  en- 
tered against  the  governnu  nt  for  costs. 

The  Circuit  Court,  as  a  court  of  law,  may 
direct  credits  to  be  giyen  on  the  jud^ent. 
arid  having  a  right  to  order  sjitisfaclion  to 
be  entered  on  the  judgment,  consequently  may 
examine  the  jipnoands  on  which  such  an  entry 
h  clnimcd,  and  may  direct  tl>e  execution  to 
be  stayed  until  such  an  investigation  aliall  be 


Tkbmitdkmimd. 

}fr.  Jufitio  Wayne  conrurred  in  the  decision 
of  tlie  case,  but  said  it  aopeared  in  the  record 
that  a  different  mode  of  compnling  interest 
bad  been  pursued  from  that  which  nad  been 
Kttled  by  this  court.  In  Linngxton  v.  Story 
(18  Fetera,  871),  the  court  said :  "  The  correct 
nil",  in  general,  is,  that  the  creditor  sliall  cd 
culate  interest  whenever  a  jjaytneni  fs  made. 
To  thia  interest  the  pavuieut  is  first  to  be  ap- 

Elied:  and  if  it  exceei^  the  interest  due,  the 
alance  is  to  lie  applied  to  diminish  the  prin- 
cipal. If  the  payment  fall  .short  of  the  interest, 
the  balance  of  i'nlereat  Ls  not  to  be  added  to  the 
principal  so  as  to  produce  interest.  This  rule 
is  equally  applicable,  whether  the  debt  be  one 
28v*1  wliicb  expreBsly  draws  'interest,  or  on 
wliich  interest  is  given  in  the  name  of  damages. " 
Nor  i.s  it  to  be  considered,  by  anything  which 
the  court  has  done  upon  the  motion,  that  any 
•inction  is  given  to  any  othermodeof oomput- 
inp  interest. 
ated-0  How,.  860;  11  How.,  2W;  t  WalL,  488;  5 
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JACOB  K.  BOKERT  m  ai^ 

of  lim  if'tti/)  n  — entry  on  In  n  d  in  p  n'nity 
mSfk  ^ttner — disavowal,  what  voiU  amount  to — 
fn&umpHon  cfqrwd  to  holder — what  triU  jus- 
tify prarfir^. 

Under  a  will  which  tlevised  Innri  to  the  son  of  t he 
t«6tator,  and  provided  that  ttie  widow  .xliould  coti- 
tioiM  in  poasossion  and  occupation  of  the  preaii!<e8 
^  sRived  at  the  age  of  Itfleen  


she  was  entitled  to  their  possession  and  enjoyment 
until  the  time  when  the  ehlld  would  have  reached 
the  Hffe  of  fifteen  If  he  had  lived,  although  be  died 
iK^f  ore  that  ttane. 

Her  posMMlim.  therefore»  was notadvene  to  the 
heirs  of  the  chiio,  during  that  period. 

Where  the  original  possesshm  hy  tiie  holder  of 
land  is  In  prlW^  with  the  title  of  the  riahtftil 
owner,  in  order  to  enable  suoh  holder  to  avail  hlm- 
eelf  nf  the  statute  of  limitations,  nothing  short  of  an 
open  and  ezplictt  disavowal  and  disclaimer  of  hold- 
ing under  that  title,  and  assertion  of  title  In  himself 
brouirht  borne  to  the  other  party,  will  satisfy  the 
hiw. 

'I'tie  burden  of  proof  is  on  the  holder  to  establish 
8uc  h  a  change  In  the  oharaoter  of  the  pofi8e«>sion. 

The  statute  does  not  begin  to  run  until  the  ikis- 
session  tHMHtmes  tortious  and  wtonKfui  tiy  tlie  dis- 
loyal acts  of  the  tenant,  whlOh  must  be  open,  con- 
tinued, and  notorious,  so  ar  to  preclude  all  doubt 
as  to  the  character  of  the  holding,  or  the  want  of 
knowledge  on  the  part  of  the  owners. 

In  this  case  there  was  evidence  enough  given 
upon  this  point  to  authorize  the  court  oelow  to 
submit  the  question  of  adverse  poRnession  to  the 
Jury,  and  advise  them  that  a  foundation  was  Ud 
upon  which  they  iintrht  presume  a  grant  for  ttte 
purpose  of  quietitiK  thn  title. 

Tne  whole  eharK*-  of  the  JikIko  to  the  Jury  Is  In- 
corporated into  fhl.s  record.  Thl«  tnodebf  making 
up  the  iTror  books  is  f.xcct'diiiKly  iuor>nvL>nient  and 
embarrassinR  to  tlu'  court,  and  ii*  a  departure  from 
familiar  an<l  <  stat>!i>h('il  pructico. 

8o  far  as  error  it*  founded  upon  the  hill  of  excep- 
tions ineor|)orHted  into  the  rectirtl,  it  lies  only  to 
exceptions  fuken  at  the  trial,  and  to  the  ruliuir  of 
the  law  tiy  ttie  Judtfe,  and  tothcadmisHion  or  rejec- 
tion of  e\i<leiu<'.  And  only  so  much  of  thp  evi- 
dence as  nia,\'  lie  neL'iss,Hi->-  to  juefient  the  h^nl 
((uest ioiis  tliuH  raitu'd  nnil  noted  hhouhl  lie  carried 
into  tlic  bill  of  <».\cepiion,s.  All  tH'voiul  serves  to 
incuiiilici  iinii  confu.Hc  the  record,  and  to  pt-rplex 
im<i  <  inliiirra'^M  lioth  court  and  counstd. 

I'he  curlier  forms  under  the  statute  giving  the 
liiU  of  exrcptions  IIP'-  models  Wbldl  It  WOUM  be 
wise  to  ctuisulf  find  adhen»  to. 

THIS  was  a  writ  of  error  to  the  Circuit  Ck)urt 
of  Che  United  States  for  the  Eastern  Dis- 

trirt  of  Penn.cylvanin.  to  bring  up  for  review 
( ertain  instructions  to  the  jury  in  an  action  of 
ejectment  brought  by  the  plaintiff  in  error 
ajfainst  the  defendants  in  error,  Wftd  In  which 
the  latter  obtained  the  verdict. 

Frederick  White  was  the  owner  of  the  prem- 
ises in  question,  being:  part  of  a  small  traet  of 
land  situate  in  the  County  of  Lancaster,  Penn- 
sylvania, of  which  he  died  seized  in  March, 
1788.  leaving  a  last  will  and  testament  by  which 
he  devised  the  said  land  in  fee  to  Frederick 
White,  Jun.,  his  only  child,  who  was  then 
about  ifour  years  of  age.  He  also  provided  in 
Uie  will  that  his  widow  should  eontlntie  tn 

•pos.<5C'-.<inn  and  orrupafion  of  Iheprem-  [*2(>0 
ises  till  the  son  arrived  at  the  age  of  fifteen. 

The  widow  married  ai^ain  in  about  nine 
months  after  the  decoa.«e  of  her  husband,  Fred- 
erick White,  to  one  George  Eckert.  One  of 
the  defendttits,  Jacob  K,  Eckert.  is  a  son  of 
that  marriaire,  who  was  l)orn  ita  1790.  The 
other  defenilants  claim  under  him. 

Frederick  White,  Jiia.,  the  son,  died  in  1800. 
then  about  six  years  of  age.  leaving  his  mother 
and  .Jacob  K.Eckert.the  half  brother,  surviving. 

The  mother  resided  upon  the  farm  about  one 
vear  and  then  left  the  possession;  but  her 
husband  had  the  c&aim  of  It,  occupying 
and  Improving  the  land,  leasbig  the  same 


XoTR.— In  rt({\i.itdleA  of  ndvtr*t  pfmwtiUtnj  see 
note  to  Kicurd  v.  Williams,  7  Wheat., .'»». 

At  to  diJKlaimcr  hy  teiiont  of  latuUmil's  title,  and 
Quit  tenant  who  dOvlaiwi*  Itectmtn  trrgpatmer  and 
ki«  panrMKtin  advcrttt  see  note  to  WlUison  v.  Wat- 
kins,  3  Pet,,  a. 

U0WARJ>  4. 


At  to  the  oceuiMncy  nccejvary  to  oonsUtute  i 
pomatbm,  see  note  to  Bwiov  v.  Bemet,  11  Pst^ 

41. 

A$  tomtjpUam,miditkatparUeiaa>1tvini»neC' 
I  to  Moors  V.  Bank  of  Metropolis,  18  Pet.,  ML 
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and  receiving  the  rents  and  profits,  till  thdr 
son  liecamoof  agr',  wlu  n  he  wint  into  the  pos- 
sesBton  and  numagemcDt,  and  be  and  tboae 
claiminir  under  htm  iuive  been  in  the  poaoenrion 
and  occnpation  of  the  same  down  to  the  present 
time.  The  farm  hm  always  been  oct  iii)iLd, 
improved,  and  claimed  as  belonging  to  the 
;i;ilf  brother,  fli^t  by  Eckcrt,  the  fnther.  during 
his  minoritjr,  and  aflerwarda  by  the  son  (Jacob 
K.)  binMeli.  and  thoae  under  him.  Large  and 
valtiahle  improvpments  have  been  made  while 
it  Was  thus  occujMtd. 
Frederick  White,  the  testator,  was  a  native 


When  the  terthnony  closed,  the  counsel  for 
the  plaintiff  prayed  the  cfmrt  to  instrud  tUe 
Jury,  that,  inasmuch  as  the  widow  of  Frederick 
White  wai  directed  by  his  will  to  keep  pom*- 
sion  of  Tfir  l  ind  until  the  -  i!  >  ^  horn  it  was 
deviMid  (ihuuld  arrive  at  the  a^  of  mteen,  Lbe 
possession  by  her  and  her  huahand  wia  to  be 
considered  in  the  charucif  r  of  trustees  of  tbv 
ei:late  for  his  benefit:  and  after  his  death,  for 
the  benefit  of  those  who  might  be  entitled  totl» 
inheritance  asheirs-at-Iaw;  and  that  the  po<^ 
sion,  therefore,  was  not  adverse  to  the  plamtiS^ 
title;  tliat  the  trust  having  once  attached,  the 


of  Germany,  and  emigrated  to  this  counirv  as  possession  of  E(  kerf  and  wife  could  not  becoms 


early  as  1?55,  and  soon  after  settled  in  Lap- 
caster  County,  and  purchaseii  tlie  premises  in 
question,  where  he  resided  till  his  death,  in 
1798.  bi  in^  then  about  eighty  years  of  age. 

The  lessors  of  the  plaintitf  claim  to  oe  the 
descendants  of  a  half  sister,  whom  he  left  in 
Oermnny,  and  to  be  the  beirs-at-law  of  Fred- 
crirk  Svhite,  .Tun.,  the  deceased  son.  Evidence 
was  given  on  the  trial  tending  to  establish  the 
heirmip  derivable  from  this  source,  and  whicfa 
constitutes  th*  ir  title  to  the  premise?. 

It  further  appeared,  thai,  a-s  early  as  1806,  a 
family  of  the  name  of  Bonert.  another  branch 
of  the  descendants  of  the  half "i'^ter.  in.stituled 


adverse  to  the  title  of  the  cettui*  qm  tnuL 

Which  instruction  the  court  fttfused,  and 
charged  the  jury  as  follows: 
"TTMit,  botrever  true  it  might  he,  in  point  of 

fact, that  widow  and  her  husband  did  enter 
upon  and  couiinue  theposncMion  of  the  laad 
as  tnnteee  for  young  White,  orbii  heirs,  op  to 

any  staled  period,  tlie  letral  onn-^iecjUfnces  as 
serted  by  the  plaintiff's  counsel  would  not  re- 
sult.  A  trustee  of  any  description  mar 

vow  and  discltiim  hi"?  tnist.  though  it  is  in  the 
utmost  bad  faith,  or  in  violation  of  his  express 
agreement,  from  which  tinu  his  poese^on  of 
lands,  money,  or  cliatlels.held  undt  ran  oriein 


[an]  action  of  ejectment  agaionl  George  Eckert,  al  trust,  becomes  adverse,  soa&  to  bar  &u  aciion 
tlie  father  of  the  defendant,  in  the  Common  Pleas  i  of  account  after  dx  years,  or  an  ejectment  in 
of  Lancaster  County,  to  recover  the  premises,  twenty -one  years  after  notice  of  the  disavowti. 
a%  the  heirs  of  the  deceased  son,  Frederick  disclaimer,  and  adverse  poasession  is  eiveu  to 
White,  Jun.  This  litigation  appears  to  have  the  person  entitled  to  the  benefit  of  the  i^X'-ni 
been  continued  till  1810.  when  the  controversy  |  tion  of  the  trust."  "That  notice  of  the  di»- 
was  referred  to  arbitrators,  and  an  award  made  I  elainier  puts  the  trae  owner  under  the  aune 
against  the  plaintiffs.  obligation  to  reclaim  the  pos.«ession  within  tlv.' 

Another  suit  in  ejectment  wa»  brought  in  the  i  fixed  period,  as  if  no  trust  had  ever  existed, 
drcolt  Coort  of  the  United  Stales  for  the  East-  { and  It  matteni  not  whether  the  trust  began  \'y 
rrn  Dittrict  of  Pennsylvanin,  by  the  same  i  the  voluntary  net  of  the  tru«^tpe,  or  the  la» 
plaintiff,  which  ended  in  a  compromise  be- 1  made  him  a  trustee  agaiatii  his  *wiil.  as  l*29S 

twcNi  the  parties,  in  1818,  by  whom  it  was  • 

agreed  that  the  property  should  be  appraised, 


the  plaintiffs  to  have  one  third,  and  .Jacob  K 
Eckert.  the  half-brother,  the  remaining  two 
thirds;  and  that  they  should  ca.st  lots  in  order 
to  determine  which  of  the  j)arlics  should  have 
the  land,  and  pay  the  valuation  according  to 
their  proportion.    The  land  was  appraised  at 


the  rt«ult  of  his  situation  or  conduct."  Ad  J 
further.  "That  taking  all  tlie  t^-^^iimony  in  tk 
cau^>  in  connection,  the  court  thought  the  jury 
would  be  jiistifle<l  in  finding  that  the  possessicm 
of  the  defendants,  fn)m  the  de.nth  of  younf; 
White,  was  adverse  to  the  right  and  title  of  tbf 
plaintifT,  and  that  George  Eckert  held  it  f  ir 
ins  son;  and  that,  sliould  this  be  their  opinido. 


the  sum  of  $34,000;  the  plaintiffs  got  the  right  the  statute  of  limitations  began  to  run  agaimt 


391*]  *io  make  their  election,  and  theycliose 
the  land,  by  which  they  became  obli|^ted  to 
pay  to  lickert  the  sum  of  $16,000,  in  one  vear 
from  the  time  the  election  was  made.  They 
failed  to  make  the  payment  in  pursuance  of  the 
agreement,  and  in  1828  a  judgment  was  recov- 
ereil  against  them  for  the  nmotint.  and  inlere*it. 


tiie  riLrht  in  18<)9.and  h:id  its  full  effwt  in  1*^'. 
by  a  continued  adverse  poesesaion  of  tweiuj* 
one  years.** 

The  court  aNo  instructed  th<»  jury  that  rhK 
were  authori?^,  from  the  fact  of  the  leamnot 
the  plaintiff  having  madeadblm  to  the  e«t»ir 
of  Frederick  White.  Sen.,  as  earh  a->  1^,  and 


and  all  iheir  right  and  title  to  the  property  was  I  afterwards  abandoning  it  till  ItsM,  ioi'»;ih<:x 
sold  on  execution,  under  the  judgiiienli>  to  Jacob  [  with  the  other  facts  and  circumttancf  >  ir.  ibe 
K.  Kckert,  the  half  brother. 

It  further  appeared  that  the  lensors  of  the 
plaintiff  in  the  present  suit,  called  the  Shultz- 
heiss  branch  of  the  descendants  of  the  half  sister, 
also  brought  suits  against  George  Ek;kert,  exec- 
utor of  the  estate  of  Frederick  Wliite.  the  ti  s 
tator.  to  recover  their  share  of  the  personal 
property,  in  the  Common  Pteas  of  Lancaster 

County"  -.vhich  in  ISIO  was  referred  to  ari^tra- 
tors,  and  an  award  made  against  them, 
llie  hitter  were  the  only  suits  instituted  by 

this  branch  of  the  heirs  till  the  present  suit  was  widow  was  directed  by  Thr 
instituted  to  recover  tlic  real  estate,  which  wai>  property  for  the  child,  and 


case,  to  presume  a  gnat  to  Jacob  K.  £dtert 

from  the  heirs. 

To  all  which  instructions  the  covMtl  for  tin- 
plaintiff  excepted,  and  a  verdict  was  rendered 
for  the  defendants. 

The  cnwsi'  wjLS  arg'ut'd  by  .Ifr.  Charia 
Jng^rmM  for  the  plaintiff  ht  error,  and  Mf. 
Seott  for  defendants. 

}fr.  lii(]tri»iJt,  for  the  plaintiff  in  error  aii 
that  the  opiaion  of  the  Circuit  Court  was,  Ui*^ 
the  plaintnr  wis  barred  bj  limitatfcm.  Bel  U» 

-'vill  to  hoi!  tk 

both  i^ie  bt-f 


commenced  in  April.  1834,  and  of  course  has  husWnd  were  trasteea  for  the  child  and  bi< 
been  pending  for  nearlj  twelve  yean,  1  heirs.  The  trust  once  axistadj  that  is  cert  in 

•SO  BowAio  i 
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Zeller's  Lessee  v.  Eckekt  et  al. 


But  the  court  say  that  a  trustee  may  disavow 
his  tnwt.  and  csinblish  his  own  right,  "though 
it  Is  in  the  utinrist  baii  faitli,  or  in  violation  of 
iiis  ezprew  agremeiit."  It  is  very  true  thAl  a 
tnt«tee  may  dfeavow  bis  tnwt,  and  ^ve  notice 
th  if  h(  III-  Ml-  ;o  h(jld  the  properly  in  his  own 
right;  and  in  such  case  the  other  party  in  re- 
quired to  take  care  of  himself.  But  the  law 
will  not  sanction  hnd  faith.  In  the  rhnrfrf  of 
lije  court,  it  is  said  .ilw.  that  the  effect  of  the  rec- 
ord and  writings  introduced  in  evidence  was 
for  thr  rourt  to  decide;  but  the  question  was  a 
miietl  one  of  law  and  fact.  (7  Wheat.,  585;  o 
Pcterfs.  4;{M.  440.  491.  493;  11  Peters,  51;  6 
l^eters.  74:J;  ;i  i^etera.  48;  4  Peters.  500;  10 
Peters.  221,  226.) 

These  coses  do  not  sustain  the  doctrine  stated 
hy  the  Circuit  Court,  namely,  that  "a  trustee 
of  any  description  may  disavow  and  disclaim 
bis  trust,  though  it  it  i;?  in  liie  utmost  had  fuith. 
or  in  violation  of  his  expr&ss  agreumeot ;  from 
which  time  bis  possension  of  lands,  money,  or 
chattels,  held  undi  r  an  orii;in:il  (rust,  liecoraes 
Mlverwi,  so  as  to  bar  an  action  of  account  after 
wr  jears.  or  an  ejectment  in  twcntr-one.  after 
Doiice  of  the  di>a%'owal.  disclaimer,  and  ad- 
verse po6ses"^i<»ii  lis  given  to  tiiw  person  entitled 
to  the  benefit  of  the  execution  of  the  trust." 

The  ca«e  in  2  Sch.  Lefr..  628.  6Hfi.  is 
ctmoeer.  it  must  L>c  admitted,  in  favor  of  the 
1  .  tnnc.  but  the  casein  14  Serg.  »fe  Rawle, 
2»a*]*">70.d(H  <;  not  bear  out  the  Circuit  Court. 
l?ee  1  Biuuey,575,  and, also,  14  Serg.  &  Rawle, 
88:}  ) 

The  Pennsylvania  cases  all  look  to  the  fair- 
ness of  the  transaclion.  but  here  the  court  say 
that  it  WHS  niilunil  for  the  pnrtA'  holding  to  he 
iieve  that  the  property  belonged  to  him,  and 
that  these  Cknnan  liein  must  have  known  that 
the  Inistee  was  claiming  it  in  hisown  l^glht. 

Jtfr.  iicott,  for  defendants: 

There  is  no  bill  of  exceptions  in  the  record. 
Ii  ought  to  he  "igned  and  scaled,  and  this  court 
cHonot  notice  uo  exception  which  docs  not  come 
up  in  that  way.  (8  Peters,  418:  4Peler8.104: 
«  Wheat.,  651.) 

The  charge  of  the  judge  lielow  has  been 
nLsunderstcKxi.  He  faei9eates  no  immoral 
principles.  It  was  necessary  for  the  jury  to 
find  the  intention  of  the  party,  for  it  is  one  of 
the  elements  of  adverse  possession.  If  it  is 
natural  for  a  father  to  consider  himself  as  hold- 
ing property  for  his  son.  then  this  natural  feel- 
ing is  one  of  tlic  evidences  of  intention,  and  it 
was  not  wrong  in  the  Judge  to  indicate  to  the 
Jofj  all  the  sources  from  which  they  would  be 
CDaftled  to  find  the  intention. 

The  iiiieuliou  is  important.  (5  Peters, 4538, 
440.  BOO.) 

Thf  jud;re  in  his  chartre  refers  to  the  escheat 
liiws  of  Peiiu&yivauia,  by  which  the  estate 
woirid  have  gone  to  the  half  brother  for  the 
want  of  other  heirs  of  young  White,  with  the 
unsettled  state  of  the  laws  oi  descent  for  more 
than  thirty  years  afterwards,  and  says,  it  "is  a 
powerful  consideration  in  our  minds  to  denote 
s  contrary  intention."  (See  Purdon's  Digest, 
>  4 .  or  S  I>allaB,  US.  or  S  emith.  425;  8  Teates. 

m,) 

So  the  law  stood  until  ovmruled  by  7  Serg.  & 

Rawle.  397.  in  Was  it  a  fault  or  crime  In 

a  father  to  hold  for  his  son,  under  this  state  of 
the  law,  or  in  a  Judge  to  say  so7 

HOWABD  4. 


Statutes  of  limitations  are  to  be  enforced  by 
courts,  and  disabilities,  in  order  to  exonerate  a 
party  from  their  operation,  are  not  to  be  heaped 
one  upon  another.  (7  Serg.  &  Rawle,  ^Ofi:  1 
Watts,  841.) 

It  has  been  said  that  the  jtid^re  argued  the 
case  too  much.  But  this  court  has  nothing  to 
do  with  the  comments  of  the  court  below 
upon  evidence;  its  only  province  is  To  correct 
mistakes  in  law.    (4  PcU  rs,  1;  3  Howard. 206.) 

The  charge  expressly  says  that  the  jury  are 
tn  decide,  without  lieing  bound  bgr  the  opminn 
of  the  court. 

It  is  also  said  that  the  claim,  having  be<  n 
made  within  eiii^htren  years,  will  prevent  the 
stalutc  from  running.  The  statute  of  Pennsyl- 
vania requires  the  suit  to  he  brought  within 
twenty -one  year8,M]d  a  sint  upon  some  collater- 
al matter  is  not  sufficient.  It  there  is  no  such 
exception  in  the  8tatute.  the  court  can  make 
none.  *The  very  fact  of  litigaliou  8howsl*29-4 
the  possession  to  hare  been  adverse.  (8  How- 
ard. 074  ) 

Ttic  Htatutc  of  limitations  is  found  in  3  Dal- 
las. 281.  or  9  Smith, 

There  arc  no  exceptions  on  the  record  of  this 
case,  and  uo  instrm  fions  asked.  White  died  in 
1798,  and  directed  his  widow  to  keep  pos-ses- 
sion.  but  not  for  his  son,  ;is  is  said  by  tlie  other 
side.  The  will  is  not  in  tlie  record,  and  is  only 
found  in  the  char!i:e  of  the  judge.  But  it  ia 
stated  in  1  Binnev,  570.  The  wid(»w's  fifteen 
years  were  out  in  180y.  She  married  again  in 
1798,  and  the  defendants  sold  and  leased  the 
property.  In  1809  some  claimants  appeared  and 
brought  suits,  which  were  compromised.  The 
laniTuaL'c  of  tlie  judge  which  is  complained  of 
contains  the  doctrine  of  this  court.  (7  Wheat., 
535,  S40;  8  Peters,  48.  8d:  4  PMers.  500;  6  Pe- 
ters. 48«,  440,  4m-i93;  10 Peters,  221,  226;  see, 
also,  Preston  on  Abstracts.  870;  1  Watts,  27G; 
7  Johns.  Ch.  Rep.,  100;  8  Bowaid,  411;  1 
Howard.  ISO.) 

ifr.  Ingeraoll,  in  reply : 

The  agreement  of  counsel  which  is  found  in 
the  record  remove*^  all  (iiffirulty  which  might 
arise  from  there  being  uo  bill  of  exceptions 
dfpved  and  sealed.  The  reason  why  audi  an 
agreement  was  nrade  is  that  there  wore  two 
ejectments  pending,  in  one  of  which  there  was 
a  long  trial,  and  the  court  gave  the  charge 
which  is  in  the  record.  In  the  second  case  it  was 
thought  unnecessary  to  have  another  chari^e, 
and  we  agn  ed  to  briufr  the  case  up,  adopting 
the  charge  in  the  tirst  case.  The  case  comes  up 
somewhat  irregularlv,  but  Jv^ge  Serg^st  has 
sail!  that  ^hort  pleadmg»  are  noctioned  by  the 
bill  of  rights. 

There  is  only  one  main  point  in  tlie  ca^e, 
which  is.  whether  or  n  >t  Mi'  re  was  an  implied 
trust  in  the  projKTty.  iiow  lar  trustsare  within 
the  statutes  of  linutation.  see  2  Preston  on  Ab- 
stracts. 375;  7  .Johns.  Ch.  R.,  90. 

We  do  not  deny  tliat  a  trustee  can  repudiate 
the  title  of  his  (vi/w*  yM<f  t/w,  but  we  say  that 
such  repudiation  must  be  distinct  and  explicit. 
And  as  the  widow  was  directed,  by  her  first 
husband  s  w  ill,  to  hold  the  premises  f(>r  the  flist 
son  till  lif teen  years  of  age,  she  and  her  second 
husband.  Eckert,  held  as  trustees,  and  no  ad- 
verse possession  took  place.  During  the  first 
1  six  years,  as  long  us  the  tirst  son  liv^,  it  clear- 
I  ly  waa  a  trust,  and  this  trust  waa  never  dto- 
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owned.  The  charge  of  the  court  below  included 
the  discussion  of  this  fad  of  adverse  possession, 
and  thus  excluded  the  jury  from  the  considera- 
tion of  what  belongeti  to  them  alone.  We  say. 
therefore,  that  there  wius  error. 

Mr.  Justice  Nelkon  delivered  the  opinion  of 
the  court : 

According  to  the  true  construction  of  the  will 
395*1  of  Frederick  *White,  we  are  inclined  to 
think  tnal  the  widow  was  entitled  to  the  posses- 
sion and  enjoyment  of  the  premises  in  question 
down  to  the  year  1809,  when  the  son  would 
have  arrived  at  the  age  of  fifteen  had  he  sur- 
vived, notwithstanding  his  death  in  1800,  some 
nine  years  short  of  that  time,  as  the  testator 
probably  intended  the  rents  and  profits  during 
this  perlotl  as  a  part  of  her  provision  in  the  set- 
tlement of  hisestate.  The  right  of  entry,  there- 
fore, did  not  accrue  to  the  lessors  of  the  plaint- 
iff till  that  lime.  Then  the  widow  and  her  hus- 
band were  lx)und  to  surrender  the  possession  to 
the  son  had  he  lived,  and  of  consequence  to  bis 
heirs-at-law  in  the  event  of  his  dealli. 

The  statute  of  limitations  attached  and  began 
to  run  from  this  period,  provided  the  evidence 
is  sufficient  to  raise  an  adverse  possession  on  the 
part  of  the  defendants,  in  hostility  to  the  title 
of  the  heirs. 

This  suit  was  commenced  in  April,  1834. 
some  twenty-five  years  from  the  time  the  right 
of  entry  accrued.  The  statute  of  limitations 
in  the  Slate  of  Pennsylvania  is  twenty-one 
years. 

The  original  possession  of  Eckert,  the  hus- 
band of  the  widow,  l)eing  confessedly  in  sub- 
ordination to  the  title  of  the  younger  White 
during  his  lifetime,  and  after  his  dewase  to  the 
title  of  the  heirs  at-law.  down  to  1809.  when 
the  right  to  occupy  under  the  will  ceased,  the 
burden  lay  upon  him  to  establish  a  change  in 
the  character  of  the  possession  after  this  peruMl; 
and  being  thus  in  privity  with  the  title  of  the 
rightful  owner,  nothing  short  of  an  oi>en  and 
e.xplicit  disavowal  and  disclaimer  of  a  holding 
under  that  title,  and  assertion  of  title  in  hini- 
8«'lf,  or  in  his  son,  the  half-brother,  brought 
home  to  the  lessors  of  the  plaintiff,  will  satisfy 
the  law.  Short  of  this,  he  will  still  be  regarded 
as  holding  in  subserviency  to  the  rightful  title. 
There  are  authorities  maintaining  the  doctrine, 
that  a  party  standing  in  the  relation  of  Eckert 
to  the  title  in  question  is  incapable  in  law  of 
imparting,  by  any  act  of  his  own,  an  adverse 
character  to  his  [>osse8sion ;  and  that,  in  onler 
to  deny  or  dispute  the  title,  he  must  first  sur- 
render the  possession,  and  place  the  owner  in  i 
the  condition  he  stood  Ix-fore  the  possession  was  ' 
taken  under  him.  This  doctrine  was  8uppose<l , 
to  govern  the  rights  of  trustee  and  o.sf>/.' 
tnut,  landlord  and  tenant,  vendor  and  veutlee, 
tenants  in  common,  and  that  no  lapse  of 
time  would  lay  a  foundation  for  a  statute  l>ar 
to  the  right  of  entry  by  rcjison  of  an  a<lverse 
possession  l)etwe€n  parties  standing  in  this  re- 
lation, or  any  others  in  like  privity. 

The  law.  h»)wcver.  has  lx*en  .settletl  other- 
wise. The  trustee  may  disavow  an<l  disclaim 
his  trust;  the  tenant,  the  title  of  his  landlord 
after  the  expiration  of  his  leas*?;  the  vendee,  the 
title  of  his  vendor  after  breach  of  the  eontmct; 
and  the  tenant  in  common,  the  title  of  his  co- 
tenant;  and  drive  the  respective  owners  and 


claimants  to  their  action  within  th»»  pfriM  nf 
the  statute  of  limitations.  •(2  B<**.  Jc  [♦296 
Pull.,  542;  5  Barn.  &  Aid..  2»2:  Cowp.,  217:2 
Stark.  Ev.,  887;  7  Johns.  Ch.  R.  90:20JobM. 
R..  560;  4  Serg.  &  Kawle.  310;  7  Wheat..  .W. 
3  Peters.  52.  C.  &  H.'snote.  pt.  1,  noU*  JUC. 
311,  and  cases;  2  Sch.  &  Lefr..  638  ;  2  Jack.  4 
Walk.,  1,  191.) 

The  only  aislinction  between  thw  c\k»  of 
cases  and  those  in  which  no  pnviiy  beiwfrn 
the  parties  existed  when  the  po«ies«on  cr-m- 
menceil  is  in  the  decree  of  pn>of  n-quired  to 
establish  the  adverse  character  of  the  po«»<sNoo 
As  that  was  originally  taken  and  held  in  sub- 
serviency to  the  title  of  the  real  owner,  a  cirar. 
positive  and  continued  disclaimer  and  disarr-ir 
al  of  the  title,  and  assertion  of  an  adverse  right, 
and  to  be  brought  home  to  the  party,  are  iD<l»f- 
pensable  l)efore  any  foundation  can  be  laid  for 
the  operation  of  the  statute.  Otherwise,  tk- 
grossest  inju.'^tice  might  be  practict><l:  for.  wiib- 
out  such  notice,  he  might  well  rely  upon  tbe 
fiduciary  relations  under  which  the  poMMrioc 
was  originally  taken  and  held,  and  upon  tlir 
subordinate  character  of  the  i>ossession  as  tJie 
legal  result  of  those  relations. 

The  statute,  then'fore,  does  not  begin  to  op- 
erate until  the  pos-session,  before  cons>L^rt»t 
with  the  title  of  the  real  owner,  become*  tor 
tious  and  wrongful  by  the  disloyal  hcI«  of  xhr 
tenant,  which  must  be  o|)en.  continued.  voA 
notorious,  so  as  to  preclude  all  doubt  as  \o  il. 
character  of  the  holding,  or  the  want  of  knowi 
edge  on  the  part  of  the  owner.  If  be  tb« 
neglects  to  enforce  his  rights  by  action  witlui 
the  period  fixed  by  the  statute,  the  los*.  u 
eveiy  other  case  rtf  the  kind,  is  attribuuiblr  to 
his  own  laches,  and  not  to  the  law 

The  main  question,  therefore,  here  is.  an  to 
the  sufiiciency  of  the  proof.    It  appHar%  thai  • 
early  as  1809  the  heirs  claiming  here  institotril 
actions  against  Eckert.  as  executor  of  Frederick 
White,  the  testator,  to  recover  their  shilMt 
the  ]x;rsonal  estate,  as  next  of  km  tothe  yowSr 
White,  which  were  resisted,  on  the  gnmod  mtr 
whole  estate  l>elonge<l  to  the  half-brother.  a»d'° 
the  claim  defeated.    Another  branch  of  \\ 
sjime  family,  at  an  earlier  date  (180tt).  iuMitr*'  ' 
actions  of  ejectment  to  recover  their  shai- 
the  real  estate,  which  were  resL^t*^!  upc»n  uk.- 
ground,  and  like  result.    Both  brancht*  of  tl 
litigation  were  brought  to  a  close  in  1810  P 
latter  branch  (not  the  parties  here)  again  rcu 
ed  the  litigation  to  recover  the  realty  in 
which  terminated  in  1818  by  compn^rai<» 
a  view  lo  jnit  an  end  to  the  controven-^ 
which  fell  through  by  reason  of  the  failuw  "* 
the  plaintiffs  to  fulfilf  the  conditiooa  ol  iIh>  • 
tlement. 

The  present  is  the  first  suit  bmtxght  l*rflu* 
Itranch  of  the  heira  to  recover  the  rpal  • 
and  which  was  ajmrnencetl  after  the  b; 
twenty-five  years  from  the  time  their  rifl^i  ' 
entrj'  accnied.  and  after  the  lapse  of  Xhr- 
period,  also,  fn»m  the  termination  oftH 
lion  on  behalf  of  themselves  and  their  co-bi 
*to  recover  the  estate,  real  and  p«T«>nal.(*2lf » 
in  which  the  present  defendant  ^mirrA 
During  all  this  time  their  title  ha»  brrn  dli^ 
vowed, snd resisted,  and  the  right  and  ttllri<< 
half-brother  t)f  the  younger  White  UMTtuI 
maintained;  and  tiic  property  omipM.  C*l 
vated.  and  improved  unaer  tliii  cLum  of  t 
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tad  ownership;  and  portions  of  ft  are  now  in 

poMCBBion  of  bona  fide  purchas<'rs.  upon  wliicli 
Urge  and  valuable  ereciious  and  improvements 
luiTebeen  made. 

We  are  aatisfled,  therefore,  that  the  court  be- 
low were  right  in  submitting  the  question  of 
a<lverse  posHCSsion  to  tlie  jury;  as  there  wasev- 
k^ce  enough,  even  within  the  Strictest  rules 
of  law  on  this  subject,  arising  out  of  the  fldu- 
dary  relation  in  which  the  defendant  original- 
h  stood  to  the  title,  to  make  this  the  duiv  of 
the  eoart.  And,  further,  looking  at  Hi  the 
f ut.s  and  circumstancM  dis^rln'ifd  at  the  trial, 
aod  characterizing  the  posseshiun.  occupation, 
and  improtvement  of  Hie  property,  we  cannot 
siT  that  any  error  was  committed  in  alwi  ad- 
Tt8in£  the  jur}'  that  u  foundation  was  laid  upon 
irlii£  they  might  presume  a  grant  for  the  pur- 
pose of  quieting  the  title. 

Twenty  years'  possession  bv  one  of  two  ten- 
aati  in  oomunon,  accompaniea  with  an  exclu- 
sive appropriation  of  the  rents  and  profits,  ac- 
quit-seed  in  by  the  co-tenant,  has  been  held  to 
afford  the  presumption  of  a  conveyance  from 
the  party  out  of  tbe  possession  (Cowp.,  217), 
and  the  same  length  of  tfme,  coupled  with 
oiher  circurnstancos,  a  conveyance  or  relca.«5eof 
^  equity  of  redcanption  to  the  mortgagee  in 
posaneloD.   (9  Wheat.,  490,  497,496.) 

The  facts  and  cireumatances  in  this  case,  in 
connection  with  the  length  of  the  possession 
&od  occupation,  aie  mura  stranger  in  favor  of 
allowing  the  presumption,  than  existed  in  sev- 
eral cji«es  where  the  doctrine  has  been  ap- 
piit-d. 

The  charge  of  the  court  below  is  a  most  elab 
<  Hite  one,  discussing  at  large  both  the  law  and 
'he  facta  upon  general  principles  and  upon  au- 
thorities, as  well  as  in  reference  to  the  particu- 
lar anestions  involved,  and  the  whole  incorpo- 
raten  into  the  record.  Some  of  the  eomments, 
both  upon  the  law  and  the  facts,  are  Justly  lia- 
lile  to  tM  criticisnu  made  by  the  learned  conn- 
eel  on  the  ariTument.  Hut,  looking  at  the  whole 
case,  and  the  main  grounds  upon  which  it  was 
plaoed  before  the  jury,  we  cannot  say  duit  the 
appellate  court  slioiild  interfere,  or  that  the 
parts  obnoxious  to  the  criticisms  afford  ground 
of  review  and  reversal  on  a  writ  of  error. 

This  mode  of  making  up  tlie  error  books  is 
ticcedingly  inconvenient  and  embarrassing  to 
the  court,  and  is  a  departure  from  familiar  and 
cstaUished  practice. 

iio  far  as  error  is  founded  upon  the  bill  of  ex- 
ceptions incorporated  into  the  record,  it  lies 
only  to  exceptions  taken  at  the  trial  to  the  rul- 
iti^  of  the  law  by  the  judge,  and  to  the  admis- 
sion or  rejection  of  <  vi(l(  nre  (1  Bac.  Abr., 
208*J  779;  BuU.  jV.  F.,  316.)  Beyond  this  •we 
hate  no  power  to  look  into  the  bill,  on  a  writ 
of  I  rrnr.  as  it  i<5  the  creature  of  statute,  and  re- 
stricted to  the  points  stated.  (18  £dw.  1.,  ch. 
81.)  And  only  so  much  of  the  evidence  gfven 
00  the  trial  as  may  Ik*  ncccessarv  to  present  the 
legal  questions  thus  rallied  and  noted  shall  be 
cmira  tato  the  hill  of  exceptions.  .\  1 1  beyond 
WTves  only  to  incumber  and  confuse  the 
record,  and  to  perplex  and  embarrass  both 
court  and  counsel. 

We  have  no  concern,  on  a  writ  of  error, 
with  questions  of  fact,  or  whether  the  finding 
of  the  jurv  accords  with  the  weight  of  the  evi- 
dence. 1^he  law  has  provided  another  remedy 
UowA&D  4. 


for  errors  of  this  description,  namely,  a  motion 

in  the  court  below  for  a  new  trial,  on  a  case 
made.  More  attention  to  the  practice  in  dmw- 
ing  up  the  bill  of  exceptions,  and  to  method 
and  order  in  making  up  the  error  books,  would 
greatly  relieve  the  court,  and  enal^le  coun.'^el  to 
bring  out  more  reatlily  and  distinctly  for  con- 
sideration the  legal  questions  involved.  The 
earlier  forms  under  the  statute  giving  the  bill 
of  exceptions  nre  models  which  it  would  be 
wise  to  consult  and  adhere  to. 

We  think  the  judgment  in  tlie  Circuil  Court 
thmUd  be  aJfnmA 

Cited-«  How..  276,  »B ;ni  How.,  US :  IT  How.,  14 : 
18  How.,  an;  1  BlaoknaO:  SWood.*lL,ia,lWi 
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JOHN  KNOX,  JAMES  BOGOS,  and  JAMES 
A.  KNOX,  trading  ondar  the  firm  of  Ksox, 
Booos  ^  Co.,  Af/pOantat 

ft. 

PEYTON  SMITH  n  al.,  J>tfendanU. 

Cmirt  of  Equity  no  juriadietion  when  remedif 
may  be  had  at  lauh-eonfikting  eMeutions  out 
of  State  and  federal  eourU—caee  muetbe  made 
Sy  bMandpreqf,  not bg  aneuer, 

A  bill  in  chaniierjr,  which  reoitee  that  the  com- 
plainants had  recovered  a  judffoient  at  law  In  a 
court  of  the  United  States,  upon  whidi  an  exeen- 
tion  bad  issued  and  been  levied  upon  certain  prop> 
erty  by  tbe  nwrsbal;  that  another  person,  i  liiitninv 
to  hold  the  property  levied  upon  by  virtue  uf  some 
fraudulent  deed  of  trust,  had  obtained  a  process 
from  a  State*  court,  by  which  the  sheritT  bad  taken 
the  property  out  of  the  hands  of  the  marshal,  and 
prayfnif  that  the  property  mlirht  be  sold,  cannot  be 
susiuined. 

If  the  object  had  been  to  set  aside  the  deed  of 
truHt  as  fraudulent,  the  fraud,  with  the  fucts  con- 
nected with  It,  should  have  l>een  allcKed  in  the 
bill. 

ThiTo  exists  a  plain  remedy  at  law.  The  nuirshai 
niiKlit  hnvi-  liroiiKlit  ti  i.'8p«SS  aKHinst  the  .■^licrilT,  or 
applied  to  the  court  of  the  Unit<Hl  States  for  un  at- 
tachment. 

No  relief  c«n  be  k1\  en  by  a  conrt  of  equity,  un- 
less the  ooni[iluin:int,  tiy  hi<  aiicK-Htii)tis  and  proof, 
has  shown  that  be  is  entitled  to  relief. 

THIS  was  anmpeal  from  the  Circuit  Court  of 
the  United  States  for  the  Di.strict  of  West 
Tennessee,  sitting  as  a  court  of  e(juity.  The 
appellants  had  filed  a  bill  against  the  defend- 
ants, which  bill  was  dismissed  by  the  Circuit 
Court. 

The  facts  in  tbe  case  were  these: 

On  the  9M  of  March.  1889,  Probert  P.  Coll- 
ier, of  the  County  of  Tipton  and  Sijite  of  Ten- 
nessee, executed  to  Peyton  bmith.  of  the  same 
State,  a  deed  of  trust,  reciting  the  iiklebted- 
ness  of  Collier  to  sundry  penims,  and  proceed- 
ing as  follows: 

•*•  Now,  the  above  named  creditors.  r*209 
to  wit,  Robert  B.  Clark.son.  .Tordan  Brown, 
Isaac  Killough,  Stephen  Smith,  James  D, 
Holmes,  Samuel  A.  Holmes,  Joseph  T.  Collier, 
and  Forsythe,  Goodwin  &  Co.,  merchants  of 
New  Orleans.  lK?ing  willing  to  wait  aud  give 
the  further  iiidul^'eiice  of  eighteen  months 
longer  from  the  date  of  this  inoenture  with  the 
said  Frobert  P.  Collier,  upon  having  their  del)t8 
and  the  interest  accruinir  thereou;  aud  the  said 
Probert  P.  Collier  being -willing  to  give  them  a 
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certain  assurance  that  their  money  shall  be 
paid  at  the  expiration  of  eiji^hteen  months  from 
this  date;  and  the  said  Probert  P.  Collier  being 
extremely  desirous  to  save  harmless  and  secure 
from  all  liabilities  his  indorsers  as  above  de- 
scribed on  the  several  notes  already  specitied  in 
this  indenture  as  such  indorsers. 

**  Now,  therefore,  this  indenture  witnesseth, 
that  the  said  Probert  P.  Collier,  as  well  in  con- 
sideration of  securing  the  said  Robert  B.  Clark- 
son.  Jordan  Brown,  Isaac  Killough.  Stephen 
Smith,  .Tames  I).  Holmes.  Samuel  A.  Holmes, 
Joseph  T.  Collier,  and  Forsythe.  Goodwin  & 
Co.,  merchants  of  New  Orleans,  in  the  faithful 
payment  of  their  debts  and  interest  as  afore 
said,  and  securing  and  saving  harmless  his  in- 
dorsers as  aforesaid,  as  also  the  sum  of  one 
dollar  to  him,  the  said  Probert  P.  Collier,  in 
hand  paid  by  thesuid  Peyton  Smith,  the  receipt 
w^hereof  is  hereby  acknowledged,  hath  this  day 
granteti,  bargained,  sold,  transferred,  assigned 
and  set  over,  and  by  these  presents  doth  grant, 
bargain,  sell,  transfer,  assign,  and  set  over  unto 
the  said  Peyton  Smith  the  following  real  estate 
and  personal  proper!}',  to  wit,  as  hereafter  de- 
scribed, to  wit :" 

The  deed  then  enumerated  several  tracts  of 
land,  some  slaves,  horses,  mules,  and  furniture, 
and  proceeded  as  follows: 

"And  each  and  every  of  them  to  the  said 
Peyton  Smith,  his  heirs  and  assigns,  to  the 
proper  use  and  behoof  of  the  said  Peyton  Smith, 
his  heirs  and  assigns,  forever. 

"In  trust,  however,  and  to  the  intent  and 
purpose,  that  if  the  said  three  qoU'M.  piyable 
to  the  said  Robert  B.  Clarkson,  for  six  hun- 
dred and  twenty-five  dollars  each,  dates  as 
above  described ;  also  the  note,  payable  to  Jor 
dan  Brown,  for  one  hundred  and  eighty-two 
dollars,  on  which  said  note  there  has  a  judg- 
ment been  obtained  before  Robert  J.  Mitchell, 
justice  for  said  county;  also  the  note,  payable 
at  the  Memphis  Bank,  indorsed  by  Joseph  T. 
Collier,  James  D.  Holmes,  and'  Samuel  A. 
Holmes,  for  five  hundred  and  forty-four  dol- 
lars, now  in  judgment  in  the  Tipton  Circuit 
Court;  the  one  payable  to  Forsvthe,  Goodwin 
«fe  Co.,  commission  merchants  of  New  Orleans, 
for  five  hundred  and  .sixty  one  dollars,  now  in 
a  judgment  as  above  described;  n\m  the  note, 
payable  to  Isaac  Killough,  for  four  hundred 
hikI  twcnly ont-  dcillurs.  iinvv  in  a  judL'mtMit  us 
iM'fore  described;  the  one  payable  lo  Randolph 
JltTchants'  AsK<K'iati<in.  for  two  hundred  dol- 
lars, indorsed  by  (Jabrk'l  SmitluT,  James  I). 
iJOO*]  Holmes,  *and  Samuel  Glass,  dates  as 
uhovi'  dc^^crilM'd;  the  f»ne  payable  lo  Stephen 
Siuilh,  for  nine  hundred  dollurs,  dates  not  rec- 
ollecte<l;  the  one  payaible  to  the  Branch  Bank 
of  the  Stale  of  Tennessee,  at  Sommerville,  for 
five  hundred  and  eighiyoue  dollars,  dates  not 
reeolUn  ted,  in<loi'sea  by  Jaseph  T,  Collier  and 
James  lludlcy;  the  one.  payable  to  James  D. 
Holmes,  Hn<l  Samuel  A.  ifolmes.  merchants, 
for  thret?  hundre<l  and  fifty  dollars,  due  and 
payable  1st  of  January.  IKJS):  the  note,  paya- 
ble to  Joseph  T.  Collier,  for  the  sum  of  four 
hundred  dollars,  dates  not  recollected.  All  of 
the  al>ove  notes  not  well  and  truly  paid,  with 
all  lawful  interest  accruing  thereon;  and  if  each 
of  his  mdorsers,  as  appear  on  the  several  notes 
descrilMMl  in  this  indenture,  are  not  entirely  se- 
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cure  from  each  and  all  of  their  liabtlitiet  bj 
him,  the  said  Probert  P.  Collier,  or  fome  other 
person  for  him,  before  the  expiration  of  cijrbi- 
ecn  months  from  this  date:  then,  and  in  thai 
case,  the  said  Peyton  Smith,  in  executinjj  this 
trust,  hereby  taken  upon  himself,  advertise  the 
said  real  and  personal  property  for  the  «pacr  of 
twenty  days,  in  a  paper  printeil  at  Randolpli. 
Tennessee,  and  by  written  advertisementi.  «t 
four  of  the  most  public  places  in  the  county, 
one  of  which  shall  be  at  the  court  houw  d(ior 
of  the  county  aforesaid,  that  he  will  exposr  to 
the  highest  bidder  the  said  land  and  negnies 
horses,  mules,  household  furniture,  and  kiicbcn 
furniture,  spinning  machine  and  loom,  the 
barouche  and  harness,  wagon  and  gear.  tiKl 
blacksmith's  tools;  one  of  the  said  lots  ia  the 
town  of  CovingUm.  the  one  on  which  the  wud 
Probert  P.  Collier  resides,  on  a  particuUr  d»T, 
for  ready  money;  and  if  the  money  be  not  still 
paid  on  that  day.  designated  as  aforeaatd.  then 
the  said  Peyton  Smith  shall  proceed  to  sell  the 
above  described  real  and  personal  property  for 
ready  money  to  the  highest  bidder,  and.  "tfier 
such  sale,  to  make  good  and  sutficient  deed» 
and  bills  of  sale  in  fee  for  said  prrjpertv,  con- 
veying all  the  right  and  title  the  said  f*roben 
P.  Collier  or  his  heirs  may  have  in  and  to  \he 
same. 

"  And  this  indenture  further  witnesseth.  ih*: 
the  said  Proljert  P.  Collier  is  to  still  keep  »n<l 
retain  the  s^iid  land  and  personal  property  u 
al)ove  described  in  his  own  possession.  Mibjeci 
for  all  losses  which  the  said  property  may  pu» 
tain  until  the  expiration  of  eighit-en  roooihs 
from  this  date;  and  provided,  neverthelen,  thit 
if  the  said  money  and  interest  should  be  paid 
before  the<lay  of  sale  herein  mentioned,  tod  his 
indorsers  secure  from  liabilities  as  aforoaid. 
then  this  indenture  to  be  wholly  void  sod  o( 
no  effect,  either  in  law  or  equity. 

"  In  witness  whereof,  the  aaid  Probert  P 
Collier  hereunto  sets  his  hand  and  seal.  this.  \hf 
23d  of  March.  1839. 

"Probert  P.  Collier,  [skau] 
"  Pkvton  Smith.  [t 
Witnessed  by 

"J.  P.  Farhinoton, 

"  F.  M.  Green." 

•On  the  4lli  of  December.  1 
Kno.\.  lioggs  »k  Co..  ciiizeos  of  Pen 
brought  a  suit  in  the  District  Court  ol  Ikt 
United  States,  possessing  circuit  court  teit- 
diction,  and  sitting  for  the  District  of  Wert 
Tennessee,  against  Thomas  Eckford  and  Pl*- 
bert  B.  Collier,  as  indorsers  of  sv  ^timkh 
sorv  notes  held  by  Knox.  B(^b^  iV  v 

6d  the  Hth  of  April.  1840,  a  jodgMBl 
rendered  against  these  defendants  in  Iteabovt 
court,  for  the  sum  of  $3,562.20. 

On  the  24lh  of  April.  1840,  a  writ  olferifk- 
ciat.  founded  on  the  foregoin^c  iudgSMBUm* 
issued,  and  the  execution  levied  on  vfcaiRB 
negroes  and  four  mule?,  as  the  p  of  P. 

P.  (.'oilier,  l)eing  a  part  of  the  properly 
within  the  deed  to  Pevton  Smith. 

A  forthcoming  bond  was  taken,  with 
lowinir  conditiim: 

"  Now.  if  the  said  P.  P.  CoUierthall 
the  property  at  Covington,  on  ttie  8Ut 
September,  *1  MO,  then  and  theiv  to  ba 
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satisfy  said  judgment  and  cost,  tlien  this  obli- 
gation to  be  void ;  else,  to  remaiD  in  full  force. 
iSigned) 


"P.  P.  Collier. 
••M.  Bryan. 
**Hy.  Feezbr 
"  Fred.  R.  Smith. 


SEAL. 
(iEAL 
SEAL. 
HEAL. 


About  this  time,  although  the  record  does 
Dot  say  precisely  when.  Smith,  the  trustee,  ap- 
plied to  the  judj^e  of  the  District  Court  for  an 
injunction  to  restrain  the  sale,  upon  the  ground 
that  the  properly  belonged  to  him  and  not  to 
collier,  hut  the  judge  declined  to  grant  it.  He 
ilien  applied  to  llie  Chancery  Court  at  Browns- 
Tille  (a  State  court  of  Tennessee),  and.  upon 
filing  his  bill  for  relief,  obtained  an  injunction. 

On  the  21st  of  Septendwr.  1840.  when  the 
property  waa  to  be  delivered  under  the  forth- 
a)ming  bond,  the  marshal  made  the  following 
rt'tum : 

"  Bond  forfeited,  and  sale  of  the  negroes  and 
mules  levied  on  enjoined  by  order  of  the  Chan- 
crry  Court  at  Brownsville.  2l8t  Sept..  1840. 
•'RoB  T  J.  Chester.  Mar.  Weflt  Tenn." 

On  the  27th  of  Octolwr,  1840,  an  alia*  fieri 
j'lriiu  wa.s  issued  upon  the  judgment  in  the 
District  Court,  and  ohiced  in  the  hands  of  the 
marshal,  who  levied  it,  on  the  6lh  of  Novem- 
biT.  upon  the  same  negroes  and  mules  which 
Were  the  subjects  of  the  former  execution.  An- 
other forthconnng  lx)nd  was  given  for  the  de- 
livery of  the  property  on  the  5th  of  December, 
lvJ40. 

On  the  20th  of  Novcml)er,  1840,  the  Chan- 
cery Court  at  Brownsville  iwucd  the  following 
orJer: 

t302*]  ""State  OK  Tennessee: 
"  To  the  Sheriff  of  Tipton  County,  greeting: 
'•  Whereas,  it  hath  been  represented  unto  the 
Chancellor,  in  our  Chancery  Court  at  Browns- 
ville, in  the  western  division  of  the  State  of 
Tennessee  aforesaid,  on  the  part  of  Peyton 
.'^miih,  trustee,  &c.,  complainant,  that  he  has 
lately  exhibited  his  amended  bill  of  complaint 
iu  our  said  Chancery  Court,  against  Kno*, 
Boggs  <fe  Co.,  P.  P.  Collier,  and  Robert  J. 
Chester,  defendants,  to  be  relieved  touching 
the  matters  therein  complained  of;  In  which 
said  bill  it  is,  among  other  matters,  set  forth, 
that  the  said  defendants  arc  combining  and  con- 
federating to  Injure  the  complainant  touching 
the  matters  wt  forth  in  said  bill,  and  that  their 
actings  and  doings  in  that  behalf  are  contrary 
to  eauity  and  gcMxi  conscience. 

■  We,  therefore,  in  consideration  of  the 
premises,  do  strictly  command  you,  the  said 
•herifl  of  Tipton  County,  Tennessee,  that  you 
do  absolutely  seize  and  take  into  your  posses 
i»ion. immediately  and  forthwith,  at  all  hazards, 
the  following  negro  slaves,  to  wit:  Jack,  Jim, 
Jane.  Marcel  la,  Zilpha,  Washington.  Marga 
ret.  Doll,  Bryant,  Toney.  Catharine,  Cully. 
Cynthia.  Snni.  John,  Cliira,  and  Lucinda.  here- 
lofuve  levieil  on  by  the  marshiil  of  West  Ten- 
ocsaee,  as  the  properly  of  said  Collier.to  satisfy 
a  judgrment  in  favor  of  said  Knox,  Boggs  & 
Co. ;  and  do  you  safely  and  securely  keep  said 
ttavos.  so  that  you  have  them  forthcommg  to 
abide  the  further  order  nf  our  sjiid  Chancery 
f^'ourt:  and  this  you  shall  in  no  wise  omit,  under 
penalty  prestrribed  by  law. 
•  WitncMS.  Sheppard  M.  Ashe,  clerk  and 
lAter  of  our  said  court,  at  office,  in  Browns- 
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ville,  this  second  Monday  in  November,  1840, 
and  in  the  (y>th  year  of  American  Independ- 
ence. 

"Sheppard  M.  Ashe,  Clerk  and  Master." 

On  the  5th  of  December,  1840.  when  the  sec- 
ond forthcoming  bond  was  due.  the  sheriff, 
acting  under  the  order  of  the  Chancery  Court 
of  the  State,  and  the  marshiil.  acting  under  the 
execution  issued  by  the  District  Court  of  the 
United  States,  both  m.'ide  returns. 

The  sheriff's  return  was  as  follows: 

"Leviwi  this  attachment  on  all  the  within 
named  negroes,  except  Jim.  who  was  not  found, 
nor  was  he  levied  on  bv  the  marshal  of  Ten- 
nessee.      J.  HoRNE.  {sheriff  Tipton  County. 

"  Dec.  5th,  1840." 

The  marshal's  return  was  as  follows: 
"The  property  executed,  delivered  accord- 
ing to  lK)nd:  and  then  arrested  from  me  by  the 
sheriff  of  Tipton,  under  an  order  of  the  Chan- 
cery Court  al  Brownsville;  bill  tiled;  see  In- 
closed. Rob.  J.  Chester,  Mar. 
"  5th  Dec..  1840." 

•On  the  8th  of  April.  1841.  Knox,  [*303 
Boggs  &  Co.  tiled  a  bill  in  the  District  Court 
of  the  United  States  (the  same  court  in  which 
they  had  obtained  their  judgment),  reciting  all 
the  circum.'^tances  of  the  case, staling  that  Smith 
claimed  under  a  fraudulent  deed  of  trust,  and 
alleging  that  a  State  court  had  no  right,  power 
or  jurisdiction, to  enjoin  thepnx'ess  iKsue(i  from 
the  District  Cotirt;  that  Collier  and  Ihe  securi- 
ties upon  Ihe  delivery  bond  combined  and  con- 
fe<lerated  with  Peyton  Smith  to  prevent  the 
sale  of  the  pro|K;rty  levied  upon,  and  so  defeat 
the  execution  of  the  complainants,  who  had 
now  no  adequate  and  complete  remetly  at  law. 
The  bill  prayed  that  Collier  and  Smith  and  all 
the  securities  might  be  made  defendants  to  an- 
swer, and  that  Ihe  pro()erlv  might  be  sold  to 
pay  the  judgment  obtained  by  the  complain- 
ants. 

Some  of  the  defendants  demurred  to  the  bill 
but  the  demurrers  were  overruled,  and  they 
were  ordered  to  answer. 

On  the  10th  of  November,  1841,  the  Chan- 
cery Court  at  Brownsville  passed  the  follow- 
ing decree  in  Ihe  case  of  the  bill  which  hud 
been  tiled  by  Peyton  Smith,  and  in  which  he 
had  obtained  an  injunction,  as  before  stated: 

"  Be  it  rememlM'red.  that  this  cause  came  on 
to  be  heard  on  this,  the  tenth  day  of  Novem- 
ber, eighteen  hundred  and  forty-one,  before 
the  Hon.  A.  McCampbell.  Chancellor,  upon 
the  orders  pro  coufexK»  against  Hiid  defendants. 
And  it  appearing  to  tiie  satisfaction  of  the 
court,  that  in  March,  eighteen  hundreii  and 
thirty-nine,  defendant  Collier  made  a  deed  con- 
veying to  complainant,  amongst  other  thinsrs, 
the  following  negro  slaves,  lo  wit:  Jack.  Jim, 
Washington.  Margaret.  Doll.  Marcella.  Zilpha, 
Bryan.  T(mey.  Catharine,  Cully,  Chloe.  Phil- 
lis,  Sam.  John,  Lucinda,  and  Cynthia;  which 
said  deed  was  executed  by  said  Collier  to  com- 
plainant in  trust  to  secure  the  payment  of  cer- 
tain debts  in  the  same  si)ecilieti ;  and  by  the 
terms  of  .said  deed  sjiid  Collier  was  lo  remain  in 
I>o8session  of  the  properly  convey e<l  in  the  same 
for  the  spjice  of  eighteen  months  from  and  after 
the  execution  of  stud  deed;  and  In  the  event 
that  the  deblH  sj)efnticd  In  said  dee<l  were  not 
paid  on  or  before  the  expiration  of  the  eighteen 
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months  from  the  time  of  the  executkm  of  said 
deed,  the  property  specified  in  the  same  was  to 
lx»  sold  by  complainant,  iind  the  proct-cdH  aris- 
ing from  said  sale  to  be  applieii  by  him  to  the 
li(]uidation  and  Mttlement  of  tlie  debteeek  forth 
in  said  deed. 

"And  it  further  appearing  that  said  deed 
was  duly  proven  and  registered,  and  that  tho 
debta  specitled in  siud  deed  are  donaJide,imd  due 
and  owing,  with  tbe  exception  of  about  Are  hun- 
dred dollarj^,  which  has  been  p;ii<l  by  said  Coll 
ier  since  the  execution  of  said  deed;  and  that 
said  deed  was  executed  in  good  faith,  and  there 
is  no  fraud  in  the  snme. 

"And  it  further  appcuriug  to  the  sjitisfactiou 
804*]  of  the  court,  that  after  *tbL-  <  xccution, 
probaie,  and  rciristrntion  of  said  ilt  id,  di'fctul- 
ants  Knox,  fioggs  »fc  Co.  recovered  a  jutlg 
mont  in  the  District  ('ourt  of  the  United  States, 
in  the  eighth  circuit,  for  the  State  of  Tennessee, 
at  Jaclison,  for  about  the  sum  of  three  thousand 
four  hundred  and  sixty-two  dollars  and  twfiily 
cents;  upon  which  said  Judgment  a  writ  of 
jierifnr^fuHsaied  to  defendant  Chester;  who. 
by  viri  Ml  ,f  said  writ  oi  fieri  facia  h,  seized  and 
took  into  his  poe8eeei<«  said  uokto slaves, Jack, 
Jim,  Washington,  Doll,  Maroeua.  Zflpha.  Bry* 
ant,  Tonry,  Cartharlne.  Cully.  Chloe.  Philli^ 
Cynthia,  8am,  John,  and  Luctnda.  and  that 
defendant  Chester  was  about  to  sell  and  dis- 
pose of  said  negro  slaves. 

"And  it  further  appearing  to  tlie  >ati6factioa 
of  the  court,  that  defendants  Hccjiii red  no  Hen 
on  any  of  said  s'everal  7ie;rro  .slaves  by  vir- 
tue of  iheir  iUiid  judgmeiil  and  execution;  and 
that  said  slaves  ought  not  to  be  appropriated  in 
satisfaction  of  the  same.  "It  is  therefore  or- 
dered, adjudged  and  decreed  by  the  court, 
that  the  injunction  lieretofore  awarded  in  tliis 
cause  be  miade  perpetual;  and  that  said  defend- 
ants, Enox,  BoffgsftCo.,  and  said  Robert  J. 
Chester,  be,  ana  arc  li  :  ^  v  restrained  per- 
petually from  selling  or  otherwise  controlling 
either  of  said  slaves  nnderand  by  virtue  of  said 
Judgment  and  execution. 

"It  is  further  ordered,  that  the  sheriff  of 
Tipton  County  deliver  Kaid  n^^roes  over  to 
complainant;  that  complainant  pay  all  costs 
herein  expended,  for  which  execution  may 
issue.  And  that  complainant  recover  of  de- 
fendants Knox,  Boegs  &  Co.,  ftn<l  Hohprt  .T. 
Chester,  the  costs  of  suit  herein  expended ;  and 
tliat  defendant  Collier  recover  of  complainant 
tbe  cost  by  him  about  this  suit  expended;  for 
whldi  otecutloo  may  is^ue. " 

In  .\pril,  1^42,  the  respondents  answered  the 
bill  filed  by  Knox.  ik)gg8  &  Co.  in  the  District 
Court  It  will  only  be  neoesaafy  to  refer  to  tbe 
answers  of  Smith  and  Collier.  Smitli  denied 
ttiat  the  deed  of  trust  made  to  Itim  was  fraudu- 
lent as  against  creditors,  but  averred  that  the 
same  was  made  in  good  faith ;  that  he  was  trov- 
emed  by  no  other  f<'eling  or  desire  than  a  wish 
to  dbcharire  his  duty  as  trustee;  that  the  9tHui 
giietruftl  looked  to  him  to  protect  the  property; 
denied  all  combination  atui  confederation  with 
any  person.  &c,,  &c.  Collier  admitted  the  tnith 
of  the  facts  as  they  are  set  forth  in  the  preced- 
ing part  of  this  statement,  denied  that  thedeed 
to  Smith  was  fraudulent,  but  aveirad  tliat  it 
was  made  in  good  faith,  &c..  &c. 

In  May,  1842.  a  general  replication  waa  filed 
by  thecomplaiiwiitii. 
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On  the  5lh  of  August,  1842,  interrogntories 
were  filed  on  the  part  of  the  complainants,  sod 
the  depositions  of  four  persons  taken.  Chester, 
the  marshal,  was  asked  to  state  ihe  value  of  the 
property  conveyed  by  the  deed  of  trait,  to 
wliicb  he  answered  as  follows: 

Answer.  '*  I  believe,  from  the  age*,  &c.,  of 
the  neiinx'.s  mentioneil  *in  llie  divd  of  [*305 
trust,  and  what  X  saw  of  them  wtien  dcUvoed 
to  me,  that  they  were  worth,  al  the  date  of  eon- 
vf  v  irif  f  seven  to  eii^ht  thon«sjind  d<^llars:  1  do 
not  know  wbai  the  mules  and  horses  are  worth, 
nor  am  I  acquainted  with  the  value  of  the  1 
or  the  town  lots." 

Harris  and  Smith  answered  as  follows: 

Answer.  "1,  J.  W.  Harris,  bavie 
the  deed  referred  to  in  ^iC\A  interropiinrr.  and 
suppose  the  negroes,  judi^uig  from  their  sge 
and  size,  as  stat^  in  said  <lec<l  of  trust,  to  have 
been  worth,  at  the  date  of  said  deed,  seven 
thousand  six  hundred  and  fifty  dollflirs:  not 
being  j>*'rs<)naU_v  acquainletl  with  but  few  of 
them,  can  only  state  their  value  from  what  ap- 
pears to  be  thefr  ages  in  the  deed.  Horsss  and 
mules  supposed  to  he  worth  four  hundmi  dol- 
lars; household  and  kitchen  furniture  suppoaed 
to  be  worth  four  hundred  and  eleven  dMkn, 
iiu  hiding  spinning  machine,  bari>iicht  Wmk- 
j  smiili's  tuols.  and  loom.  A^  to  the  land.  I  ht^t 
no  idea  what  it  was  worth,  never  having  been 
f  upon  it  that  I  know  of.  and  not  being  aoquMiled 
<  with  the  value  of  land." 
I  "I.  A.  W.  Smith,  answer  and  say  that  I  sm 
acquainted  with  the  property  conveyed  in  the 
deed  mentioned  in  the  above  interrogatory. and 
believe  it  to  have  been  worth, at  the  date  of  tbe 
said  deed,  ten  thousand  three  hundred  and 
sixty  six  dollars.** 

Clarkson  wa.s  interrogjited  as  to  the  amount 
which  Collier  owed  to  him,  to  which  he  re- 
sponded, that  it  was  a  balanoe  of  eleven  or 
twelve  liundretl  dollars. 

On  the  Itfth  of  October,  1843,  the  cause  came 
on  to  be  heard  on  trill,  answers.  repKcatkm, 
arfd  proof,  when  the  bill  was  dismissed.  wi*h 
costs.  From  which  decree  an  appeal  brought 
tiie  case  up  to  Ibis  oourt. 

The  csiSf  wa.«!  arfued  by  Mr.  Brialry  for  the 
appellants,  and  Mr.  MMon  lirvwri  for  the  ap- 
pelleef*. 

Mr.  Brinlf}/,  for  tlie  8pp<  llants: 

It  may  be  proper  to  make  two  sUitementA. 
preliminary  to  arguing  the  points  which  are 
most  material.  The  one  is,  that  the  orifinsl 
acflon  was  instituted  in  tbe  District  Court  of 
the  United  States  for  West  Tennessee.  Th.vt 
was  a  correct  proceeding,  because  that  court 
had  circuit  court  jurisdictiOD  imposed  vpoail 
bv  the  Act  of  .January  16th.  1880.  (6LltL  k 
Brown's  ed..  813.) 

The  other  remarlc  is,  that  the  delivery  boadi 
adverted  to  were  taken  in  conformity  to  tl  ? 
laws  of  Tennessee.  They  provide,  that  when 
any  execution  may  be  levied  on  real  or  fsr 
m\\n\  property. if  the  debtor  shall  pvr  •niffirif^l 
security  to  the  officer  to  have  ttie  j^ootLs  jlqJ 
chattels  forthcoming'  at  the  «iay  and  place  of 
sale,  it  shall  l)e  the  duty  of  the  officer  to  take  a 
bond  payable  to  the  creditor  for  double  the 
amount  of  exe<  ution.  recitint;  tlie  sj-rvire  of  the 
^execution,  and  tbe  amount  of  the  j[*3CNI 
money  due  thereon,  conditioned  for  the  tras 
poif ormuice  of  Ihe  SUM.  (Laws  of  TenaeMC, 
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1801,  ch.  18,  Canithers  &  Nicholson's  Compila- 
tion. 129.) 

The  Act  of  Tennefisee  of  1831,  ch.  25.  pro- 
vides, in  the  first  section,  that  the  securities  in 
such  a  bond,  if  forfeited,  shall  not  be  responsi- 
ble for  more  than  the  value  of  the  property. 
The  second  section  provides,  that  if  an  execu- 
tion be  levied  upon  personal  property,  and 
bond  and  security  shall  be  given  for  tlie  de- 
livenr  of  the  property  upon  the  day  of  sale,  and 
the  bond  shall  be  forfeited,  in  whole  or  in 
puirt.  then  the  officer  shall  proceed  to  levy  upon 
so  much  of  the  defendant's  property  as  may  be 
found,  as  shall  be  sufficient  to  satisfy  the  exe- 
cution ;  if  he  finds  no  property  of  the  defend- 
ant, then  he  shall  levy  upon  property  of  the 
security  or  securities  in  said  forfeited  delivery 
bond.  (Laws  of  Tennessee,  Caruthers  & 
Nicholson's  Compilation,  129.) 

Let  us  now  pass  to  the  con.sideration  of  the 
points  arising  out  of  an  examination  of  the  deed 
of  trust.  It  is  dated  Mart:h  14th,  1889;  and  by 
it  Collier  conveys  to  Smith  six  parcels  of  real 
estate,  negroes,  horses,  mules,  furniture,  and 
other  property,  in  trust,  to  pay  certain  notes 
with  interest,  provided  they  are  not  paid  by 
Mid  Collier,  or  .some  other  person  for  him,  be- 
fore the  expiration  of  eighteen  months  from  the 
date  of  the  deed;  if  not  paid  by  that  time. 
Smith  is  to  sell  the  property  nl  auction  for 
ready  money.  By  the  deed.  Collier  is  to  keep 
and  retain  the  land  and  personal  property  in  his 
own  possession  until  the  expiration  of  said 
eiehteen  months. 

Yhe  deed  is  ipade  to  secure  the  payment  of 
twelve  notes,  amounting  to  a  trifle  over  :J6.000. 
The  value  of  the  property  conveyed,  according 
to  the  testimony  of  Smith,  is  |'l0.366.  Such 
an  amount  of  property  conveyed  to  secure, 
not  all,  but  a  portion,  of  Collier's  creditors, 
without  any  stipulations  for  a  release,  indi- 
cates fraud  in  regard  to  other  creditors;  more 
especially  as  there  is  no  proof  of  the  validity  of 
the  debts.  By  the  laws  of  Tennessee,  every 
jrifi.  &c.,  made  with  the  intent  to  delay  or  de- 
fraud creditors  of  their  just  and  lawful  actions, 
^uits,  debts.  &c.,  are  wholly  and  utterly  void, 
except  a«  against  the  person  making  the  same. 
(Act  of  1801,  ch.  25.  sec.  2.) 

Again,  the  deed  of  trust  had  matured  before 
the  second  levy  of  the  plaintiff's  execution, and 
the  property  remained  in  the  hands  of  the  debt- 
or; that  Is,  the  trustee  had  not  taken  possession 
of  it  at  the  time  limited  for  the  payment  of  the 
money.  There  was  no  proof  that  the  trust  was 
bona  Jtde.  The  legal  presumption  upon  this 
"tate  of  facts  is,  that  the  tnist  is  fraudulent  and 
void  as  to  creditors,  and  the  onim  lies  on  the 
fnwtee  to  prove  the  contrary,  and  to  prove  the 
validity  of  tho  drbts 

Poooemiion  remaining  with  the  vendor,  after 
in  abnolute  sale,  or  with  the  grantor  or  mort- 
eaffeor  in  deeds  of  trust  and  mortgage,  after 
807*]  *the  time  when  the  debt  secured  by  the 
*'»ttfr  should  Ix;  paid,  is  pn'nui  facif  evidence  of. 
id,  but  the  presumption  of  fraud  may  be 
•  Ilfil  by  proof  of  fHirncss  in  the  transaction, 
:  !hat  the  instruinent.i  were  executed  for  an 
iuate  consideration.    (Maney  v.  Kithygh, 
.  nTger,  440.) 
The  marshal,  therefore. luid  a  right  to  levy  on 
Mlaves  as  the  property  of  the  debtor.  The 
;opet1j  had  been  levied  on  by  the  marshal. on 


the  first  execution,  and  a  bond  taken  before 
the  trust  matured,  and  the  bond  was  forfeited. 
But  that  did  not  prevent  the  trustee  from  tak- 
ing possession  of  the  negroes  after  the  lx)nd 
was  forfeited ;  because  a  forfeiture  of  the  bond 
released  the  property  from  all  lien  or  liability 
on  account  of  the  levy,  and  it  again  became  a 
part  of  the  debtor's  general  proj>erty,  and  might 
have  been  taken  by  the  tru.stee,  without  legal 
hindrance,  so  far  as  the  tlrst  levy  was  con- 
cerned. 

Where  an  execution  is  levied,  and  bond  taken 
for  the  delivery  of  the  property  on  the  day  of 
sale,  the  lien  of  the  execution  continues  until 
the  l)ond  is  forfeited.  It  is  then  discharge<l, 
and  the  property  is  subject  to  the  claims  of 
other  creaitors.  (Afalonev.  Abbott,  3  Humphrey, 
532.) 

The  levy  of  the  marshal  was,  therefore,  valid 
as  against  the  trust,  which,  for  want  of  proof 
to  the  contrary,  was  fraudulent.  This  levy 
vested  the  title  in  the  marshal  for  the  benefit 
of  the  plaintiffs,  to  pay  their  debt  by  execution; 
it  was  a  lien  created  by  law.  which  coxdd  not 
l)e  enforcetl  at  law,  because  the  marshal  was 
forcibly  prevented  by  the  interference  of  the 
State  tribunals,  called  into  existence  by  the  de- 
fendants. Their  only  remedy  was  in  equity  to 
enforce  their  lien,  to  prevent  multiplicity  of 
suits,  conflicts  of  jurisdiction,  and  to  inquire 
into  the  fraudulent  conveyance  by  the  deed  of 
trust. 

A  judgment  creditor,  having  a  lien  on  per- 
sonal property,  has  a  right  to  come  into  chan- 
cery to  remove  obstacles  thrown  in  the  way  of 
the  due  execution  of  his  process  by  a  levy  and 
seizure  of  the  property  by  a  junior  judgment 
creditor.  {Panijih  v.  SttuTxl/Ts  et  al.,S  Humph- 
rey. 431.)  This  is  an  analogous  ca.se. 

The  courts  of  Tennessee  have  decided  that  a 
suit  in  equity  can  be  brought  for  slaves,  from 
the  peculiar  nature  of  the  properly.  {h>ftin  v. 
Etpy,  4  Yerger,  84.)  A  fortiori,  to  enforce  a 
lien  upon  them. 

Last.  The  State  court  had  no  authority  to 
enjoin  an  execution  issuing  from  a  court  of  the 
United  States.  {McKim  v.  Vnorhie*,  7  Cranch, 
279;  8  Story  on  the  Constitution,  625.  sees. 
1751.  1752;  United  Siatrt*  v .  WiUon,  8  Wheat., 
253;  1  Kent's  Com..  409.)  It  is  true  that  the 
national  courts  have  no  authority  (in  cases  not 
within  the  app<!llatc  Jurisdiction  of  the  United 
States)  to  issue  injunctions  to  judgments  in  the 
State  courts;  or  in  any  other  manner  to  inter- 
fere with  their  jurisdiction  or  proceedings.  (3 
Story  on  the  *Con8titution.  626.  sec.  r*308 
1753;  J>igg$  et  al.  v.  WoiMti.  A  Cranch.  179.) 
But  the  federal  court  had  complete  jurisdiction 
in  this  case,  by  injunction,  to  prevent  the  sale 
of  the  property  levied  y^on  by  execution  from 
its  court.  {Parker  v.  The  Jxtdtje*  of  t}ie  Circuit 
Court  of  MaryVnul,  12  Wheat.*,  561.)  And  as 
the  Stiite  and  federal  courts  had  concurrent 
jurisdiction  (Act  of  Septemlxjr  24th,  1789,  sec. 
11;  1  Litt.  »fe  Brown's  ed..  78)  of  the  action 
brought  at  law.  and  the  suit  in  equity  which 
arose  out  of  it.  the  federal  court  having  first  ac- 
(juired  jurisdiction. the  same  cannot  afterwards 
be  taken  from  it  by  the  State  courts.  Under 
such  circumstances,  the  aid  of  the  United  States 
Court  is  not  an  irregiilar  interference  with  the 
proceedii.gs  of  the  State  tribunal. 

If  the  State  courts  have  jurisdiction  to  cn- 
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m  pospeiwion  of  the  defenilimt.  they  may  enjoia 
for  all  his  property,  or  for  any  number  of  ad 
verse  clftlmanta;  and  thus,  in  effect,  entirely 

defeat  the  phiintifT's  pxecntion.  Af  the  same 
time  au  iujuriuus  coutlict  of  jurkdict ion  would 
be  produced,  inconsistent  with  the  hamMNny 
which  ou^ht  to  exist  between  the  State  luid 
federal  jurisdictions.  ' '  Where  the  juristliciiou 
of  the  federal  courts  has  once  attached,  no  sub- 
Pffnient  change  in  tlic  rthilion  or  ronditions  of 
the  purlies  will  oust  the  jurisdicliou.  The 
strongest  consideration  of  utility  and  conven- 
icuce  require  that,  the  juribdiction  bein^onoe 
vested,  the  action  of  the  court  shall  not  be  lim- 
ited, but  that  it  .'•hould  proca^d  to  mtikc  a  final 
diapu«ition  of  the  subject. "  {United  iStatesr. 
Mjfertetal.,  9  Broclcenbrough's  Rep.,  516.) 

Mr.  Milton  Broitn,  for  the  appellees. 

The  principtil  and  leading  question  io  thts 
case  aris^  on  the  demurrer  to  the  bill;  for  if 
tluH  Ik-  adjudged  for  Uie  appeUecSt  thwe  la  an 
end  of  the  case. 

The  bill,  if  its  allegations  be  true,  states  a 
case  of  clear  and  unembarr:i.H.sed  remedy  at  law. 
When  analyzed,  it  amounus  to  this:  That  com- 
])}aiutiuts  had  recovered  a  judgment  at  law,  on 
wliich  execution  issued,  and  had  been  levied 
by  the  marshal  of  West  Tennessee,  on  seven- 
teen neiiTOf.s  and  four  mules,  the  property  of 
ColUer,  one  of  the  debtors  in  theeiecatioo»  for 
the  forthcoming  of  which,  on  tiie  day  of  sale, 
a  delivery  bond  hi\  \  '  <  > n  t  iken,  with  sureties. 

Thai  one  Peyton  Smith  had  applied  to  the 
Circoit  Court  of  the  United  States,  from  which 
the  execution  hud  issued,  for  an  injnnctlon  to 
restrain  the  sale  of  said  negroes;  which  applica- 
tion, however,  was  refuaea  by  the  court.'  That 
afterwards,  the  property  not  havin;:  been  de- 
livered on  the  day  of  sale,  the  bond  was  for- 
fMtad;  and  on  this  judgment  of  forfeiture  an- 
otlipf  execution  issued  again.'^t  the  defendants 
iu  the  original  judgment,  and  also  the  sureties 
in  the  forfeited  delivery  bond;  on  which  last 
execution  another  levy  was  made,  and  another 
delivery  bond,  with  new  surety,  taken.  The 
301)*]  *l>ili  tlien  adds:  "tTpon  lliis  lust  execu- 
tion the  marehai  made  the  following  return :" 
"  The  property  executed,  delivered  according 
to  bond,  and  then  arrested  from  me  by  the 
sheriff  of  Tipton,  under  order  of  the  Chancery 
Oourt  at  Brownsville,  5lh  Deeember,  1840." 

The  next  two  panr.'rr.p!!-;  Tlu  n  flt'^flose  the 
poiulii  on  which  the  bupiK>sed  equity  of  the  bill 
is  made  to  rest.   They  are  as  follows: 

"And  your  orators  further  show,  that  the 
said  Peyiou  Smith,  although  your  honor  re- 
fused to  irnint  an  injunction  restraining  llw 
sale  of  said  negroes  levied  upon,  haK,  by  some 
means  or  other,  procured  from  the  State  courts 
of  the  Stale  of  TennesKce  a  process  of  injunc- 
tion, or  some  other  process,  enjoining  the  sale 
of  said  negroes  and  property  levied  upon  by 
virtue  of  the  e.vecution.s  i.ssuin>r  from  your  hon- 
orable court,  and  has  procured  one  Jonah 
Home,  the  sheriff  of  Tipton  County,  a  eititen 
ot  tbf  Stale  of  Tennessee,  to  jii  i  ',  -1  ;inil  take 
ptissetabiou  of  s^id  negroes  Irom  the  custody  of 
the  marshal  of  this  court ;  and  the  said  Jonah 
Ilorne  ha.'^  still  jxis.H's.slon  of  wud  property  so 
levied  upou  afuresaitl,  nod  refuses  to  deliver 
the  lame  to  the  marshal  of  the  western  dis- 
trict, to  be  sold  according  to  law. 


**  Tour  oraton  farther  show.  iSbA  isid  ne- 
groes and  mules  wen  ilir  property  of  saiil  Pr- 
bert  P.  Collier,  and  liable  to  be  sold  for  tlie 
debt  due  to  your  orators,  and  that  the  tMtf  e 

courts  had  no  right.  |W)wer  or  juri  li.  'um,  to 
enjoin  the  procvi>s  issued  from  Uiis  iioDorabk; 
court;  and  ^our  orators  believe,  and  so  cbarpic. 
thnt  the  said  Collier  and  the  securities  upi>a 
Miid  delivery  bond  combined  and  confederau  d 
with  nld  Peyton  Smith  to  prevent  the  saW  of 
the  property  levied  upon,  and  so  defeat  the 
excculiuu  of  your  orators;  and  your  orators 
have  now  no  adequate  and  coooiplete  remedy  st 
law." 

On  these  va^c  uncertainties  and  allegations, 
meaning:  notbmg  and  amouutin<j  to  nodiin;.', 
the  debtors  in  the  oriKinai  lud^meat,  the  sure- 
ties to  both  tiie  ddfvery  mnuu.  and  Yejkn 
Smith  and  the  sheriff  of  Tipton,  are  iiU  mii<!»' 
defendants.  And  it  is  only  remarkable  tiiat  ia 
this  wholesale  business  the  Cbaoodlor  of  Wett 
Tennessee  was  not  included. 

The  prayer  of  the  bill  for  8peci6c  relief  ia: 
1.  That  the  negroes  "  be  sold  to  pay  the  judg- 
ment due  to  your  orttrirs."  2.  "That  said  de- 
fendants be  jointly  and  Reverally  Ixmnd  per- 
sonally to  pay  saicl  judtrnuni  and  inten»t*to 
your  orators,"  And,  last.  "  That  said  neCTori 
be  forthcoming,  to  abide  the  decree  of  this  Jios- 
orable  court."  Aji in Jttnctioa  was  pMjad fof, 
but  not  granted. 

To  this  Mil  the  defendants  8evera]tvdlnltt^ 
red.  The  demurrers  were  <nerruled  by  the 
court  below,  and  the  defendants  requiiied  :o 
answer.  And  now  comes  up  the  que^ion, 
whether  there  is  .Mifflcient  equity  in  the  bill,  ard 
staled  with  suthcient  le^al  certainty. toauihuruf 
a  decree  to  be  made  on  it. 

*And  first,  as  to  the  defendant  Pey-  [*310 
ton  Smith,  against  whom  there  is  equity,  if 
against  anyone.  The  point  is,  the  improper 
suing  out  of  process  and  arresting  the  pR^wrif 
from  the  possession  of  the  marshal. 

If  it  be  the  design  of  the  bill  to  invoke  lite 
chancery  powers  of  the  court,  to  control  or  <k- 
cide  any  real  or  supposed  conflict  between  the 
federal  and  State  iudiciarie.'*.  the  exerein-  f 
such  a  power  would  be  alike  unwarranted  aod 
dangerous. 

But  tlii.s  i-^  probalily  nr>t  Mie  oliject  of  the 
bill.  It  proceeds  ou  the  ground  thai  ihewo- 
cess  was  wholly  and  absolutely  void.  Wbal 
the  proces*-  was,  whether  an  injunction  or  i 
linal  process  of  execution,  either  in  law  ur 
chancery,  is  not  stated.  The  vague  and  as- 
meaning  allegHtion  is,  tliat  it  was  **a  praeasot 
in  junction,  or  some  other  process.'* 

Iforia  ft  Stated  on  what  this  very  uncrrtsm 
process  wns  siied  out,  or  on  what  it  wa*  fouDO- 
ed;  whether  on  a  final  decree  in  chancery,  ea 
a  final  judgment  at  law,  or  on  an  apph<ari  o 
for  an  injunction,  does  not  appear  with  u>jr 
degree  of  legal  certainty.  The  allegatlooi itc 
that  said  Peyton  Sniitii,  "by  sonir  u)f^»  or 
other,"  "piocured  from  the  State  courts  ef 
the  State  of  Tennessee  a  proceM  of  faijumiitm. 
or  some  other  process."  fiy  which  the  sale  t*f 
the  slaves  by  the  manhal  bad  been  prevented; 
and  that  the  State  courts  "had  no  Hgjht.  pe«tf 
or  jtiri'^dtrtion."  to  X^swv  flii-  prtx*e?5s 

Nt»w.  if  these  allegatiuos  t>e  true,  the  proce**. 
whatever  it  might  be,  was  absotuldT  void.  aa<l 
all  aothBg  under  it  trespasseiu.  Tlic  marshal 
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sliuuld  have  paid  no  attention  to  it;  and  if  the 
property  was  taken  wiihout  his  consent,  an 
action  of  trespass  or  trover,  in  his  name,  by 
Tiriue  of  his  levy.wM  the  plain  remedy.  If  the 
pnxcs.'s  in  the  hands  of  the  marshal  was,  as  is 
bere  alleged,  wroDfffully  aad  unlawfully  ob- 
stmclad  or  interfered  with,  it  certainly  fumlabes 
DOgrounrI  n  which  to  invoke  the  chancer? 
powers  of  the  court.  The  case  would  be  much 
aetrer  the  province  of  a  grapd  jury  than  the 
<X)n»cipnce  of  a  Chancellor. 

In  this  it  is  not  designed  to  intimate,  that,  in 
point  of  fact,  there  was  any  unlawful  or  im- 
proper interfm-tM  o  wirh  the  rights  of  the  mar- 
^h&l  or  the  complainants.  Nor  is  it  designed 
to  intiniHt«  that  there  was  any  conflict  of  juris- 
diction between  the  federal  and  State  courts, 
l!  is  believed  there  was  no  such  interference. 
:iiul  no  such  conlHct.  Hut  for  the  purj^oscs  of 
the  argument  on  the  demurrer,  the  facts  are 
taken  an  stated  in  tiie  bill. 

The  at'*  r:i[it  in  the  app<?nanr's  brief  to  sus- 
tain the  bill,  on  the  ground  of  its  being  filed  to 
set  aalde  a  frandolent  deed  of  tmst,  finds  no 
fnpport  in  the  allegations  or  frame  of  the  bill 
itself.  The  case  made  in  the  bill  is  the  alleged 
improper  lasoance  of  the  process  from  the 
Slate  courts,  i»nd  the  seizure  of  the  property. 
On  what  this  proopss  issued,  us  already  clearly 
3 1 1  *  J  shown,  is  not  stated.  There  *i8  nothing 
on  the  face  of  the  bill  to  show,  with  sufficient 
legal  certainty,  that  the  existence  of  a  deed  of 
trust  is  the  subject  of  complaint. 

"  Every  material  fact  to  which  tlie  plaintiff 
means  to'offer  evidence  ought  to  be  distinctly 
si  iiefl  in  the  premises."  (Story's  Eq.  PI. .  sec.  28.) 
If  fraud  is  charged,  it  must  be  distinctly  ana 
dearly  wmt  out,  (Story's  Eq.  PI.,  961.) 

The  only  n.ference  in  the  bill  to  a  deed  of 
trust  is  a  mere  historical  reference  in  the  state- 
loeot  that  Peyton  Smith  had  applied  to  the 
Circuit  Court  of  the  United  States  for  an  in 
junction, which  was  refused,  it  is  not  charged 
that  any  other  or  further  use  waa  ever  made  or 
b tended  to  be  made  of  it. 

Before  the  issuance  uf  ilm  "  pnKess"  from 
ilie  State  cotirta,  oi  wliich  complaint  is  made, 
there  hiyl,  a«i  appears  on  the  face  of  the  bill, 
been  an  entire  change  in  the  nature  of  the 
question.  The  delivery  bond  had  been  for- 
feited, a  new  statutory  judgment  had  attactied, 
a  new  execution  had  Imoed,  emlnacing  not 
merely  the  former  defendants,  but  the  sureties 
in  the  delivery  bond  also,  a  new  levy  under 
this  execntimi  had  heen  made,  Ac.  Ac.  This 
"  procesii,"  therefore,  which  is  spoken  of  in  the 
biU  in  such  remarkably  indefinite  terms,  might 
have  heen  founded  on  an  intervening  judgment 
CT  flrcr'-e  in  r  hancery,  taking  priority  of  lien, 
tinppened  in  the  case  of  Brofcn  v.  Vlark*. 
decided  at  the  present  term  of  this  court.  In 
that  case  it  was  decided  that,  on  the  forfeiture 
of  a  delivery  bond,  the  first  lien  was  extin- 
guished and  a  new  lien  attached,  and  that  in- 
tervening liens  might  take  precedence.  May 
this  not  have  been  the  case  in  this  very  instance, 
so  far  as  anything  apt>ear8  on  the  face  of  the 
bill?  In  fact,  the  language  of  the  bill  favors 
this  eondasion.  It  says  that, ' '  by  some  means 
or  other."  process  was  sued  out.  Dtn-s  this  not 
leave  it  wholly  uncertain  whether  this  process 
WW  obtained  bv  "  means"  of  a  deed  of  tnwt,or 
^  y  that  "other''  meana  rsfarrad  tof  But agldn^ 
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the  Wll  says  there  was  sued  out  "a  process  of 
injunction,  or  some  other  process,"  thus  leaving 
it  entirely  uncertain  what  tiiat  "other  process^ 
was.  Might  not  tliat  "other  process"  here 
referred  to  have  been  founded  on  an  interven- 
ing judgment  or  decree,  creating  a  prior  lien, 
and  entilled  to  prior  satiafactiont 

These  considerations  are  deemed  suflieient 
to  show  that  the  reference  to  the  deed  of  trust 
in  the  bill  is  too  indefinite  and  luoertafiD  to 
reqtiire  nn  answer,  or  form  an  issue,  and  can 
f uruish  no  possible  ground  for  equifaftle  inter- 
ference. A  statement  of  facts,  to  form  the 
basis  of  relief,  must  not  be  vague  and  uncer- 
tain. And  if.  as  in  this  case,  they  are  stated  in 
the  alternative,  or  are  otherwise  left  doubtful, 
it.is  such  uncertainty  as  will  be  bad  on  jreneral 
demurrer.  (Story's  Eq.  Pi.,  sees.  243-241)  and 
450.) 

Upon  wiiat  ground  the  sureties  in  the  deliv- 
ery bonds  have  been  made  parties  it  is 
hard  to  perceive.  Complainants  already  had 
*  judgments  and  executions  against  1*312 
them  on  the  forfeiture;  what  more  did  they 
want?  There  is  nothing  in  th-  bill  aganisi 
them,  except  a  general  charge  of  combination 
and  confederacy,  which  cannot  be  a  sufficient 
trround  of  jurisdiction;  antl,  if  charged,  need 
not  Ix'  answered.  (Story's  Eq.  PI.,  sees.  29 
and  856.) 

If  the  demurrers  are  sustained  by  the  court, 
there  is,  of  course,  an  eud  of  the  case;  should 
thev  be  overruled,  another  question  presents 
itself.  Can  the  reference  to  a  deed  of  trust,  in 
the  answer,  put  that  in  issue  which  was  not 
substantially  relied  on  in  the  bill?  That  it 
cannot  is  clear.  (Greeley  on  £v.,  22;  Story's 
Eq.  PI.,  sec  88,  in  mt»  /  Boone  v.  OhSai,  10 
Peters.  209;  Jlarrij^'m  ef  al.  v.  Nixon,  9  Peters, 
508;  Jaekmm  v.  A»hton,n  Pelers,349.)  In  this 
last  case  the  court  say  :  **  It  may  be  proper  to 
oliserve,  that  no  admissions  in  an  answer  can, 
under  any  circumstances,  lay  the  foundation 
for  relief  under  any  specific  head  of  equity, 
unless  it  be  aubatantial^  set  forth  in  the 
bill." 

But  there  la  another  rcascm  why  the  state- 
ment in  the  answers,  in  the  present  condition 
of  the  case,  cannot  Imj  regarfled.  The  real 
persons  intereste*!  In  the  deed  of  trust  are  not 
made  parties;  and  this  may  also  be  reganled 
as  another  proof  that  the  bill  is  framed  with  a 
view  to  no  such  end.  Peyton  Smith  is  a  mere 
trustee,  without  interest;  lus  answer  cannot 
pretudice  the  rights  of  the  ettiuti  que  Iruxt; 
and  'Ik  11  li  a  party  of  record,  is  a  competent 
wi  t  n  ess.  i  G  resley  on  E v. ,  242. 258. )  The  true 
rule  seems  to  be.  that  the  eestuit  que  (nul  should 
be  made  parties  in  all  cases  w  here  the  "  exist- 
ence or  enjoyment  of  the  property  in  allectcd 
by  the  prayer  of  the  suit.**  (Calvert  on  Parties, 
912  )  To  make,  therefore,  the  admissions  or 
statements  in  the  answern  of  Lhc>«;e  iiaviug  no 
interest  in  the  trust  work  an  injury  to  Uioae 
who  hold  the  real  interest,  woidd  l)e  to  violate 
not  merely  the  established  ruleu  of  pleading 
and  evidence,  but  tlie  most  obvioUS  rules  Off 
substantial  justice. 

While  it  is  belieTed  that  this  in  the  law  of  the 
case,  and  that  no  decree,  on  several  i;round.s,  can 
be  made  touching  tiie  rights  of  tlie  eestuis  mu 
trtut,  it  Is,  with  equal  oonlMenoe»  bdieyed  that 
there  Is  not  the  sllj^test  ground  to  infer  f  mud 
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in  tlic  execution  of  the  tnist.  It  was  designed 
to  give  a  preference  to  Collier's  own  creditors 
over  debts  for  which  he  was  a  mere  security. 
This  he  had  a  lawful  right  to  do.  The  debts 
designed  to  be  prcferrcti  amounte<l  to  over 
seven  thousand  cloUars,  liesides  interest.  The 
highest  estimate  placed  on  all  the  property  is 
l(l().806.  But  this  is  palpably  an  over-estimate, 
as  is  proved  by  the  fact  that  one  witness  says 
the  seventeen  negroes  were  worth  i^TiCiK); 
while  another  witness  thinks  they  were  worth 
seven  or  eight  thousand  dollars.  And  yet  the 
face  of  the  bill  shows  that  the  same  negroes 
were  valued  on  each  levy  hy  the  marshal  when 
inserted  in  the  delivery  bonds;  the  first  time 
313*]  *valued  at  |i4.r00.  and  the  last  time  at 
!|t4.5J.'50.  This  proves  that  the  estimate  attempted 
to  Ik'  placet!  on  the  property,  for  the  purposes 
of  this  cause,  is  entirely  too  high.  It  is  be- 
lieved that  at  no  time  would  it  have  sold  under 
the  hammer  for  enough  to  meet  the  debts 
named  in  the  deed  of  trust. 

One  other  suggestion  will  close  this  brief. 
The  question  of  the  validity  of  this  deed  has 
been  before  the  Chancery  Court  of  the  State, 
where  the  parties  in  interest  have  been  properly 
represented,  and  the  result  has  been  a  decision 
in  favor  of  the  rights  of  the  ceMtuis  que  trust; 
and  it  is  fair  to  suppose  that  the  trust,  under 
the  direction  of  the  court,  has,  before  now, 
been  wound  up.  and  justice  done. 

Mr.  lirinl^.  in  reply: 

1.  It  is  insi-sted  by  the  counsel  for  the  ap- 
pellees, that  there  was  a  remedy  at  law;  that  if 
the  property  was  taken  from  the  marshal  with- 
out his  consent,  he  had  a  remedy  by  action  of 
trespass  or  trover.  This  objection  is  anticipated 
and  met  in  the  opening  argument  for  the  ap- 
pellants. 

2.  It  is  contended  that  there  were  too  many 
persons  made  defendants  by  the  bill.  Who  are 
they?  Peyton  Smith,  the  person  claiming  the 
property  under  an  alleged  fraudulent  deed  of 
trust;  ('oilier,  the  assignor  in  said  deed.  The  for- 
mer should  be  included  l)eyou<i  n  doubt ;  so,  too, 
the  latter.  Wliert.'  the  ii.vsignnieiit  is  not  absolute 
and  uiicotiditional.  or  there  are  remaining  rights 
or  liabilities  of  the  assignor,  which  may  beaftect- 
e<l  by  the  <h-cree,  there  the  >issignor  is  not  onlv  a 
proper,  but  a  nfces.sary  party.  (Story  on  £<j. 
PI.,  sec.  l^H. )  Eckford.  bt-iiig  one  of  the  judg- 
ment debtors,  wjis  of  course  a  |virty.  Bryan, 
Fi-ezer.  and  Smith  weix*  securities  on  the  de- 
livery bond  giv«'u  on  the*  lew  of  the  tirst  exe- 
cution; they,  toj;ether  with  lioon,  were  securi- 
ties on  the  delivt'ry  l)ond  piven  t>n  the  levy  of 
the  second  execuiion.  1  liey  were  all  made 
pariiis  to  the  bill,  on  the  principle  that  those 
in  intere-st  nuisi  be  brought  into  court.  By  the 
statutes  of  Tennessee,  as  sureties  to  a  forieited 
delivery  bond,  their  property  might  l>e  levied 
on,  andl  thev  had  a  direcrt  interest  in  the  sub- 
ject. Besides,  they  were  distinctly  charged  in 
the  bill  as  confederating  with  Collier  and  Smith 
to  prevent  the  sale  of  the  property  levied  on. 
Horne  was  the  sheriff  who  arrested  the  prop- 
erty from  the  marshal,  and  he  wag.  therefore, 
made  a  party.  This  **  wholesale  business  "  was 
but  a  compliance  with  the  rules  of  equity  ap- 
plicitble  to  the  circumstances. 

8.  It  is  then  contended  that  there  are  not 
parties  enough;  that  the  untui»que  (ru$t  are  not 
included. 


It  may  be  true,  as  a  general  rule,  that  all  per 
sons  interested  in  the  subject  of  a  suit  should 
be  made  parlies  as  plaintiffs  or  defendantA,  m 
order  that  a  complete  decree  may  be  made;  bu: 
there  are  exceptions.  Thus,  rcslduar}-  legsu-e« 
are  interested  in  the  object  *of  a  suit  by  f*314 
a  creditor  against  the  executor,  to  establish  bis 
debt  or  claim  against  the  estate;  for  the  ertab- 
lishment  of  such  debt  or  claim  goes  pro  lAhi} 
in  direct  diminution  of  their  interest  io  tben^ 
due.  Yet  they  are  never  required  to  be  parting 
(Calvert  on  Parties,  ch.  1.  p.  5.) 

So  trustees  for  the  payment  of  debts  loii 
legacies  may  .sustain  a  suit  either  as  plaintiSs 
or  defendants,  touching  the  trust  eriiate.  with- 
out bringing  the  creditors  or  legatees  beft<rr 
the  court  as  parties.  {Fenn  v.  Craig,  3  Youl^t 
tfe  Collier.  216.) 

In  case  of  assignment  for  benefit  of  credit 
ors,  the  assignees  may  file  a  bill  relative  tn  tlx 
tru^t  estate,  without  making  the  crediion  par 
ties;  for  the  assignees  are  the  proper  reprmo- 
tativcs  of  all  of  them.  In  a  suit  to  set  sMdea 
assignment  as  fraudulent,  it  is  sufficient  to  makr 
the  fraudulent  assignors  and  assignees  paitiA. 
{  Wakeman  v.  On/rer,  4  Paige.  23.) 

In  the  present  case,  Smith,  the  trustee.  mu<: 
be  considered  as  the  representative  of  tbe  in- 
terest of  all  parties.  It  was  not  neceaarr  :•• 
make  the  cestui*  que  tru*t  parties;  tbe  a-o- 
plainants  knew  not  who  they  were.  Sema  its- 
etur  dirinarf. 

4.  The  bill  is  said  to  be  vague  and  unmtu 
ing,  because  it  states  that  "  a  proce**  of  injucr- 
tion,  or  some  other  pnx-ess. "enjoining  the »*. 
proceeded  from  the  State  court.  The  billsiit«>.in 
the  words  of  the  return  on  the./i/a.  .that  thr  pnf- 
erty  was  arrestwi  fn>m  the  marshal  "  under  »<r- 
der  of  the  Chancery  Court  at  Brownsrilk."  h 
then  states,  in  the  next  p:iragraph.  in  ntttmce 
to  this  order  and  arrest,  that  it  wai»  br  "ao  it- 
junction  or  some  other  process."  1/  tbe  iat- 
guage  of  the  return  had  been  used  in  thai  p^:^- 
graph,  it  would  have  been  sufficiently  oertaic 
the  alternative  phrase  employed  is  not  JcM  ic. 

The  sections  in  Story  on  *Eo.  PL,  nkmi 
to  by  the  counsel  for  the  appellees,  am  10  dte 
point,  that  when  the  all^»tions  in  a  MM  sit 
extremely  vague,  loose,  and  uncertain.ar«hflt 
the  title  of  a  plaintiff  is  stated  in  the  allcnalm. 
so  that  the  respondent  does  not  know  what 
is  to  answer,  they  are  not  auflteienL 

A  general  charge  or  statemcDt  of  tbe  ohOot 
of  fact  is  Bufllcieut.  and  it  is  not  psca— y »» 
charge  minutely  all  the  circumstaocei  vaidk 
may  conduce  to  a  general  charfee.  (Surjr  oi 
Eo.  PI.,  sec.  28.) 

Here  the  general  diarge  is,  that  tbe  alt  <■ 
the  execution  was  cnjr)ined  hj  pcoeoi  fkoatk 
State  court,  and  the  property  amaied 
marshal.  That  is  minute  enough. . 
as  the  precise  character  and  appellaUos  of  tl* 
process  were  known  to  Smith,  n " 
it.  Moreover,  a  charge  in  general 
it  is  the  point  on  which  the  rocriu  of  the  omh 
turn,  anu  does  not  c^me  in  colhilmUjaad  ia- 
cidenlally,  will  warrant  the  productioa  al  cUf 
donee  to  (mrticular  facts.   (2  Atk..  SStt 

A  plaintiff  is  not  lx)und  to  sat  forth  aD 
minute  facts  whic  h  go  *to  cooadlvlt  a 
charge;  and  where  the  title  lo  relief  will 
precisely  the  same  in  each  oaae,  the  , 
may  aver  facts  of  a  different  natmt. which  «^ 
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ttjually  support  hia  application,  (Story  on  Kq. 
Fl..  sees.  252.  254.) 

The  cases  cited  by  the  oountel  for  tbo  ap- 
pellees, from  the  reporli  of  this  eourt.  are  to  the 
undisputed  jHunt.  that  a  parly  is  not  allowed  U) 
iUte  one  case  in  a  bill  or  answer,  and  make  out 
k  dUTerent  one  by  proof.  No  such  attempt  is 
nijfle  in  this  caw;  llio  allegation  in  8uV)>taiici' 
is^  that  an  iniuoctk)A»  or  a  process  of  like  nat- 
ore  Itraed;  Uftt  la  init  in  Issue.  The  proof,  as 
oM;iint-d  from  the  admisMons  in  tfip  nn^wereof 
Smith,  ColUer.  Fce7»;r,  Bryan.  Uorne,  and 
Boone,  is  within  the  allegation,  thai  an  injunc- 
tion issued.  In  the  cane  of  v.  jUhfon 
(11  Pelira.  249),  the  court  said:  *'  The  au^swcr 
)f  the  defendant  is  broader  than  the  allegations 
in  tile  bill ;  and.  although  such  parts  of  the  an- 
^'^  rT  as  are  not  responsive  to  the  bill  are  noi 

vi  l.  rK  e  for  the  defendant,  yet  the  counsel  on 
tnoth  sides  have  considered  the  facts  disc  losed 
d*  belonging  to  tlie  case;  and  if  the  factf?  in  the 
answer,  not  responsive  to  the  bill,  are  relied  on 
hv  the  complainants'  counsel  as  admissions  b^' 
the  defendant,  he  is  entitled,  thus  far,  to  their 
full  benefit. " 

So  here  the  counsel,  throughout  the  progress 
of  the  cause,  have  consMerra  the  fact  th«t  an 
iQjun<  tion  i>vsued  as  belonging  to  the  case.  It 
was  disclosed  (admit  it  for  the  argument)  in  the 
■newer  Of  Sotith,  though  not  aiilMtantiiilly  set 
forth  in  tlic  hill:  yet  the  complainants  thall 
have  the  full  benefit  of  the  admission. 

The  words  **or  other  process  *'  may  be  con- 
aderfd  «nrpln.«ia!:e. 

5.  It  is  said  tliere  is  nothing  on  Uie  face  of 
the  bill  to  diow  that  the  deea  of  trust  wss  the 
iubjwt  of  complninf 

The  bill  expressly  stales  that  2:?mith  claimed 
the  property  under  a  fraudulent  deed  of  trust, 
ard  thai  he'pursued  that  claim  by  the  Interven 
tion  of  the  SlitUi  court.  An  illegal  proceeding, 
tnsed  on  a  fraudulent  conveyance,  is  the  charge. 
The  reference  to  the  deed  of  trust  is  sjiid  to  be 
in  the  statement.  There  it  ought  to  be ;  for  the 
statement  constitutes  the  real  substance  of  % 
bill.    (Story  on  Eq.  PI,,  sec,  27.) 

6.  The  "'process'*  from  the  State  court,  it  is 
arcruefl.  may  have  twen  founded  on  an  inter 
vening  judgment,  creating  a  prior  lien,  «&c. 
Such  a  supposition  is  wholly  at  war  with  the 
True  state  of  tlie  ca.se,      di.sflose<l  by  (litalleL'  i 
tiona  in  the  bill,  and  the  admissiona  in  the  an- 


7.  The  counsel  ffsr  the  appellees  state?  tli  i 
'  *  tile  hi^est  estimate  plsced  on  all  the  property 
Is  $10,866:''  and  therefore  there  Is  oo  leaaon  for 
i  iferrini;  fraud.  Fraud  may  n  r  ho  conclusively 
tatabUahed  from  that  circuuihUince  only;  but 
il  is  IMM  of  a  number  of  ciFCumstances  which 
unitedly  aff' n!^ '  r  rung  presumption of  fraud  in 
s^M»td  to  creditors, 

8.  The  closing  remark  of  tlie  counsel  for  the 
3 1€>*]  appellees,  that  *the  validity  of  the  deed 
of  trust  has  been  established  by  the  Court  of 
OhMICBiy  of  the  State,  is,  ss  it  purports  to  l>e. 
a  '*fra^rgi?stion,"  and  which  cwmot effect  ihede- 
cisiou  of  this  court, 

Mr.  Juntice  McLbah  delivered  tlie  opinion 

of  the  court: 

I    TUB  is  an  appeal  from  the  decree  of  the  Cir- 
!«iit  Court  for  the  District  of  West  Tennessee. 
I    Jm  SJbeir  biU  the  complaiimnls  state  that  they 


i  recovered  a  judgment  in  the  Circuit  Court 
airainst  Thomas  Ec«kford  and  Probert  P.  Col- 
1  lier,  for  ,the  sum  of  three  thousand  four  hun- 
I  dred  and  sixty-two  dolhuv  and  twenty  cents, 
*.^c.  ;  and  that  execution  was  i«isucdthe  24th  of 
I  April,  1S40.  winch,  about  the  18th  of  July  en- 
I  suing,  was  levied  on  seventeen  negroes  and  four 
niulejj;  and  that  the  mai^hal  t(K»k  a  delivery 
I  bond  and  security,  imder  LUc  statute  of  Ten- 
nessee. 

That  one  Peyton  Smith,  a  citizen  of  the  State 
j  of  Tennessee,  pretending  to  claim  said  properly 
I  levied  upon  by  virtue  of  some  fraudulent  deed 
of  trust  executed  by  IVolxTt  P.  Collier  to  him, 
tiled  a  bill,  \vhich  prayed  for  au  injunction,  in 
the  Cirt  iiit  Court,  and  which  was  refused. 
That  the  delivery  bond  Ix  ing  forfeited,  an  exe- 
cution WHS  i>»8ued  on  it,  against  the  principals 
and  sureties,  which  wds  levied  upon  the  same 
negroes  and  mules:  upon  which  execution  the 
marshall  returned  thai  "the  property  levied  on 
had  been  taken  from  him  bv  the  sheriff  of 
Tipton  County,  under  the  order  of  the  Chan- 
eery  Court,  at  Brownsville.  5lh  December, 
1840,"  The  bill  alleges  that  the  negroes  and 
mules  Ijelonged  to  OoiUer.  and  il  nrays  that 
they  may  be  sold  hi  satisfaction  of  the  judg- 
ment. 

There  is  no  allepitiou  in  this  bill  which  au- 
thortees  a  court  of  eipiity  to  take  iurisdictionof 

the  case.  Fraud  is  not  charged,  nor  is  any- 
thing stated  going  to  show  that  the  remedy  at 
law  is  not  compEete.   It  is  stated  that  Peyton 

Smith,  pretending  to  claim  the  property,  after 
the  first  levy,  by  virtue  of  some  fraudulent 
deed  of  trust  executed  to  him  by  Collier,  ap- 
plied to  the  ri-fuit  Court,  by  bill,  for  an 
inlunction.  which  was  refused.  The  present 
bill  was  not  filed  by  the  complainants  until 
after  execution  was  issued  on  the  delivery  bond 
and  levied,  and  the  property  was  taken,  as  re- 
turned by  the  marshal,  under  State  process. 

Now,  if  tJie  object  had  been  to  set  aside  the 
deed  of  trust,  as  fraudulent,  the  fraud,  with  the 
facts  connected  with  it,  should  have  l)een  alleged 
in  the  bill.  Or.  if  the  negroes  and  mules  were 
about  to  be  taken  out  of  the  State,  and  Ixyond 
the  jurisdiction  of  the  court,  unless  restrained 
by  an  injunction,  such  fact  should  have  been 
stated.  But  the  principal  alleuaiion  in  the  bill 
i^,  that  under  the  State  authoi  ity  tlie  sheriff  had 
DO  right  to  take  the  negroes,  &c.  If  this  be 
admitted,  it  does  not  follow  that  the  remedy  of 
the  complainants  is  in  a  court  of  equity.  On 
the  contrary,  from  the  showing  in  the  bill,  there 
is  a  plain  temedy  at  hiw.  The  marshal  mifrht 
•have  broucrhi  tre^pai«s  ajrainst  the  [*f?17 
sheriff,  or  applied  to  the  Circuit  Court  for  an 
attachment. 

Out  of  the  answer  whirli  sot.'*  up  the  deed  of 
trust,  the  complainants  insist  they  are  entitled 
to  relief.  Now,  no  relfef  can  be  given  by  a 
court  of  eqidlv,  except  n  proper  case  lie  made 
in  the  liill.  I  he  inquiry  is  not  only  whether 
the  defendant,  from  his  own  sbowiog  or  by 
proof,  lias  acted  unjustly  and  inequitably,  but. 
also  whether  the  complainants,  by  their  allega- 
tions and  proof,  have  shown  that  they  are  en* 
tilled  to  rt'li<*f. 

2he  decree  of  the  Vireuit  Court  it  afflrmed, 
with  ecttt. 
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THOHA.B  COOEENDORFER,  BakO^  in 


V. 

ANTHONY  PRESTON,  Jhfcurlant  in  Bnw. 

WUn€sa — Notary  FubUc  eutnpetenl  to  prove  his 
mtn  acta  in  proteMng  nett—ttvidenee  ndimiut- 

hie  to  sfimr  change  in  luage  si  tire  jvriinnl  de- 
rmon — days  of  fjTnrt  in  Ihsirict  of  Cvlumbui. 

In  an  action  broiiRl't  lij  the  indorfee  SRiiiiiflt  the 
liidorser  <»f  u  iiromlsHnrj  notf  which  hail  been  dc- 
I>()8ltc(l  in  a  bank  for  collection,  the  notary  public 
who  made  the  protest  is  a  competent  witness,  al- 
thouKh  he  has  kJvcm  Imnd  to  the  bank  for  the  faith- 
ful performance  of  his  duty. 

He  Ih  al-«o  (competent  to  testify  an  to  his  usual 
pracf  i(  (  . 

The  cujWf*  reported  in  9  Wheaton,  682, 11  Wheaton, 
AXU,  and  1  Peters,  :i5,  reviewed. 

At  the  time  when  these  decisions  were-  made,  it 
■waj*  fhr  U'-Hw  '  in  the  city  td  WaslilnHrton  to  allow 
four  (lays  uf  Knice  upon  tiotes  dlnuouuted  by  bank*, 
and  also  upon  notes  merdjr  dvptwitad  for  ooUeo- 
tion. 

Hut  since  then  the  usbko  Inis  been  chanjred  aa  to 
nott'H  depo8ite<l  for  coUeution,  and  been  made  to 
(  oiiinrin  to  tbe  Keneral  law  merdUuitt  wblollBUOW* 
only  three  days  of  irruce. 

Although  evidence  Is  not  adml«flble  to  show  that 
usage  wasiin  fact  dilTerent  from  that  wblcb  it  was 
established  to  be  by  Judicial  decisions,  yet  it  OMjr  bs 
shown  that  It  was  hulwequeutly  chanired. 

THIS  case  came  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  Stales  for 
the  District  of  Columbia,  in  and  for  the  County 

of  Washington. 
The  case  was  this: 

On  the  17th  of  ^T ay.  1889,  £.  T.  AigueUes 
gave  the  follow iuy  note: 

$800.  Washikoton,  May  17.  1880. 

On  the  first  day  of  Fehrtiary  next.  I  promise 
to  j)ay  to  Th(»mas  Coolienciorfcr.  or  order, 
three  Ijimdn  d  dollars,  for  vahie  received,  ne- 
gotiable and  payable  At  the  Bank  of  ^Va8hing- 
ton.        (Signed)  E.  T.  Autit  KLLES. 

(Indoned)      Thob.  Cookexdorfeb. 

Anthony  Pkeston. 

Tliis  note  was  deposited  in  the  Bank  of 
Washington  for  collection.  Not  heinir  paid  at 
maturity  by  tbe  drawer,  it  was  oroteeted  under 
318*]*the  cireumtunces  ana  In  the  man- 
ner stated  in  the  bill  of  exceptions. 

lu  February,  1842,  a  suit  was  broufibt  by 
Preston,  the  Indorsee,  aradnat  Oookendoner,  the 
indorsc-r,  w)iii  !i  resulted  in  a  verdict  and  Judg* 
ment  for  the  plainlifT. 

The  following  bill  of  exceptions  shows  the 
points  of  law  which  were  raised  and  ruled  at 
the  trial. 

Memorandum.  Before  the  jurors  aforesaid 
retired  frt>ni  tlu-  bar  of  the  cotirt  here,  the  saiii 
dcfeudanl.  by  his  uUoruey  aforesaid,  tiled  in 
court  here  the  following  InU  of  ezceptlona,  to 
wit: 

JkfendanV»  Bill  of  Excepliant. 
Amthomt  Prbstoh 


J 


Tho.MAS  CV>0K£ND0RF£R. 

On  the  trial  of  this  cause,  the  handwriting  of 

the  maker  and  indorser  of  the  note  in  the  dec- 
laration mentioned  was  udmitte<l,  and  the 
plaintiff,  to  maintain  the  i8.«ue  on  liis  pari  joined, 
offered  George  Sweeny,  who  was  admitted  to  be 

'S<vT*.—As  to  twiige  itr  cttMom,  an  mnf  toZ/iny  itr  ra- 
Tvtno  Uemaiid^  notice,  and  dam  of  uracc,  sec  note  to 
Mills    Bank  of  United  States,  UWhsatH«l. 
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a  notary  pubHe  for  the  County  of  Wsshington, 

District  of  Columbia,  lawfully  c<»mrais»dooed 
and  sworn,  and  by  bim  they  oiTered  to  prove 
that  he,  as  sodl  notary,  was  requucd  by  the 
Bank  of  Washington  (who  then  held  the  snitl 
note  for  collection)  to  demand  payment  of  the 
Ante  mentioned  in  the  deelaratloM,  and  tbe  ssid 
note  was  delivered  to  him  by  the  said  bank :  and 
he  did  thereupon,  on  the  4th  day  of  February-, 
1840,  present  the  said  note  at  the  said  bank,  and 
(iid  demand  payment  thereof  at  the  said  bsink. 
and  he  was  answered  by  the  proper  ollicer  of 
the  imnk.  "that  there  were  no  funds  tliere  for 
it":  that  he.  the  said  notary,  did,  on  the  next 
day.  to  wit,  the  5th  day  of  February.  lt*40,  de- 
liver to  the  defendant  a  notice  in  writing,  which 
notice  being  now  produced  to  the  witness  by 
the  defeiKUuit,  is  in  the  words  and  figures  fol- 
lowing: 

KoHee  of  5th  February,  1840. 

WAsnrNOTox.  February  ."ith.  1840. 
Sir:  A  note  drawn  by  E.  T.  Arguellcs,  dated 
the  17th  May,  1839,  for  three  huutlred  dollars, 
payable  at  1-4  February,  1840.  due.  and  by 
vou  iiidorfic'd,  and  for  which  you  are  accounta- 
ble to  tbe  President  and  Directors  of  the  Bank 
of  Washington,  has  been  this  day  proteetod  for 
nonpayment. 

Your  obedient  servant. 
OEOROBSwmnr,  Notary  PoUlc. 
Titos.  CooKENi>ORrER.  Esq. 

And  he  did,  also,  on  tbe  said  5th  day  of  Feb- 
ruary, 1840,  extend  and  record  in  his  notarial 
regi.ster  the  protest  of  the  t>aid  note,  Whkh  il 
in  tbe  words  and  figures  foUowii^: 

•ProtMt.  r«819 
$800.  Washinotok.  Hay.  17.  1888. 

On  the  first  day  of  February  next.  I  pmm 
Ise  to  pay  to  Thomas  C<x)lveiidorfer,  or  ortler. 
three  hundred  dollars,   for  value  receiveti. 
negotiable  and  payable  at  the  Bank  of  Wash- 
ington. 

(Sipned)  E.  T.  AROUELim 

(Indorsied)    Thomas  Cookskdobfu, 
Aimoinr  pBssfroii. 

District  of  Columbia,  Washington  Ooonty, 

Be  it  known,  that  on  the  4th  day  of  Feb^ 
ruory,  1840.  I,  Gleorge  Sweeny,  notary  public, 
by  lawful  authority  diUy  commissioned  and 
sworn,  dwelling  in  tbe  eoonty  and  district 
aforesaid,  at  the  request  of  th<  ' President  sad 
Directors  of  tbe  Bank  of  Washington,  pre- 
sented at  the  srid  bank  tiie  orMnal  note, 
whereof  the  al>nve  is  a  true  copy,  jintTdemandt^i 
there  payment  of  the  sum  of  money  in  tlie  sakl 
note  spedfled.  wherranto  I  was  answered. 
"There  are  no  funds  here  for  it." 

Therefore,  I.  tbe  said  notary,  al  tbe  requnt 
aforesaid,  have  protested,  and  by  thesepieeeMt 
do  solemnly  protest,  again«t  the  drawer  and  in 
dorscr  of  the  said  note,  and  ail  others  whom  u 
doth  and  may  concern,  for  all  costs.  czcliao|T. 
re-exchange,  charges,  damages,  and  interest* 
suffered  and  to  be  suffered  for  want  of  payment 
thereof. 

In  testimony  whereof,  I  liave  hexvunto  set 
my  hand  and  affixed  inj  seal  ootsrial 

[8BAL.]thls  fifth  day  of  Februar^^  laio 

Oborob  Swsbky,  Notary  Public. 
Protesting.  $1.78. 

Beoorded  in  prateil  bookO.  8.  Ko.  8.  ps«r— 
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And  the  said  witness  further  testified,  tliat 
k  copied  the  form  of  the  mid  notice  from  a 
fomuuKd  by  Michael  Nourse.  oneof  thioldcst 
Doiarif*?  in  the  city,  and  largely  «  mi)l<)ycd  us 
Dotary,  and  lliat  he  iiiade  tlie  <lemai>d  and  gave 
ibenotioe  in  thin  c.-tse  according  to  his  usual 
practice,  and  that  his  said  practice  conformed. 
*o  far  as  he  knows  and  believes,  to  the  practice 
dtbe  other  notaries  in  tlK  (  ity<»f  Washington. 

And  the  pl.untifToflfered  furtlicrevidencetend- 
mir  to  prove  the  sjiid  practice  of  said  notaries  to 
heaccordingtolhe  stHUMn«'nl  made  by  Mr.  Swee- 
oj,ud  that  the  usual  practice  was. when  a  notice 
WIS  to  be  sent  abroad,  to  put  It  Into  the  poet- 
"ffice,  and  date  it  on  the  third  or  last  day  of 
smx;  but  when  the  nolicee  were  to  be  de- 
livered in  the  city  of  Washington,  a  latitude 
*as  allowed  to  the  notary,  either  to  deliver  the 
notice  on  the  third  or  Iml  day  of  grace,  or  the 
lar  after  the  last  day,  and  in  all  cases  to  date 
•be  notice  on  the  day  of  its  delivery,  and  the 
Ki!re  is  to  extend  the  protest  on  the  day  on 
h  (  h  (he  notice  is  given,  as  in  this  case,  stat- 
ii20*l  inir  ihf  demand  *to  have  been  made  on 
'lie  liuii  diiv  of  grace,  and  tlie  protest  to  be 
'hk-d  the  aame  day  on  which  toe  notice  ia 

And  the  said  (Jeorge  Sweeny,  on  croai-ex- 
aminalion,  testifleii  that  he  usually  acted  on 
U^half  of  the  said  Bank  of  Waahiugtoo,  at  its 
rvcjUi^t,  as  the  notary  in  regard  to  notes  and 
bill?  in  "-aid  hank,  and  that  he  liad  civen  a  bond, 
with  security,  to  said  bank,  in  the  penal  sum  of 
llO.OOO,  or  uie  faithful  performance  of  his  duty 
a#  notary  public  in  regard  to  said  husine'-s, 
and  that  the  note  io  controversy  had  bteu  de- 
f<'sited  by  plaintiff  in  said  bank  for  collection. 

And  the  counsel  for  the  defendant  objected 
the  admUsibility  and  competency  of  said 
Geoife  Sweeny  a<9  a  witness,  and  the  court 

tvtrruletl  the  said  objection,  and  permitted  the 
Sweeny  to  be  sworn,  and  to  testify  as, 
af'Tesaid  to*  the  jury,  to  which  the  defen(fant,  ( 
by  his  counaei,  excepted,  and  prayed  the  court 
10  Mai  this  lull  of  exceptions,  which  is  done 
wTtrdingly. 

.\tiU  the  said  counsel  for  the  defendant  further 
objected  to  the  admlsribility  and  competency 
of  ibe  said  testimony  ^ip^n  the  subject  of  the 
practice  aod  usage  8pok».n  of  by  the  wiiness, 
^»ut  the  court  OTemiied  the  objection,  and  suf- 
fiTod  thf  «nid  tc«ttmony  to  tro  to  the  jui^r; 
wliereupon  the  said  counsel  excepted. 

And  the  said  counsel  for  the  defendant 
ihertupon  moved  ihe  court  to  instruct  the  jury, 
icial  the  .said  evidence  was  not  sufficient,  if 
klk'V«xl  to  be  true,  to  show  that  payment  of 
^aid  note  had  been  duly  demanded  and  refused, 
ind  that  due  notice  of  such  dishonor  had  been 
ziven  to  clcfencl  lilt  so  u.s  to  bind  him. 

But  the  court  refused  to  give  such  instruc- 
lioo. 

To  each  of  which  rnHn>rs  of  the  Conrt,  in 
(.xrmitting  the  evidence  as  aforesaid  to  go  to 
•he  jury,  m  refusing  the  instruction  as  prayed, 
:he  defendant,  by  his  counsel.  excei)(s,  ami 
pn^h  the  court  to  seal  this  bill  of  exceplion.H, 
vluch  is  accordingly  done,  this  7th  day  of 
Aprils  ia4S.     W.  Cranch, 

Jamkh  S.  MouaELL. 

The  cause  was  argued  by  Mmr^.  BledMoe  and 
for  the  plaintiff  in  error,  and  Jfn  Bradi^ 
for  the  defendant  in  error. 
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Mr.  BUdiMf  for  plaintllf  in  error,  made  three 

points: 

1.  That  the  court  erred  in  admitting  the 

testimony  of  the  notary  public. 

3.  That  the  court  erred  in  refusing  tlie  in- 
struction asked  for  by  the  defendant's  counsel. 

8.  That  the  declaration  is  radically  and  essen- 
liuUy  defective. 

1.  It  may  be  said,  that  the  objection  to  the 
evidence  of  the  notary  public  goes  to  his 
credibility  rather  than  to  his  competency.  Rut 
*ina.snm(  h  the  bank  would  be  ab-  [*3i21 
solved  from  responsibility  if  the  notarv  com- 
mittedan  error,  and  all  the  liability  to  tlie  puny 
injured  by  the  fault  would  devolve  upon  the 
notary,  it  clearly  becsame  bis  inlereat  to  ex* 
onerate  himself  from  It  by  proTlng  that  he  com- 
mitted no  fault.  His  interest  was  strong  and 
direct.  (Bay ley  ou  Bills,  251 ;  20  Johnson.  872; 
same  ca«t,  3  Cowen,  562.) 

If  thf  J  liintifr  slionid  fail  In  recovering  from 
the  ladorser.  ou  account  of  the  ignorance  or 
neglect  of  the  notary  in  making  a  sufficient 
protest,  the  latter  would  become  personally 
liable.  His  iuterest  is  to  proiec  i  himself  by 
securing  a  recovery  from  the  indorser. 

2.  Supposing  the  evidence  to  be  admissible, 
it  is  not  sufficient. 

A  note  must  lie  presented  for  payment  on 
the  date  that  it  fails  due.  When  is  tliatr  Ou 
the  last  day  of  grace.  The  time  of  gnice  formed 
a  part  of  the  ooQtract  by  the  indorser.  (1 
Peters,  31.) 

But  in  this  case  it  was  presented  on  the  third 
day  of  rrrace.  This  would  have  been  proper 
under  the  general  law  merchant,  if  that  law 
prevailed  in  the  District  of  Columbia.  But  It 
does  not.  It  is  controlled  by  a  local  n*:jv2e, 
which  is  to  allow  four  davs  of  grace.  (1  Peters, 
34;  9  Wheat.,  688.) 

Such  an  usage  is  part  of  the  contract,  whether 
the  parties  were  acquainted  with  it  or  not.  (11 
Wheaton.  4:J().) 

A  presentment  too  soon  is  a  nullity.  (Bayley 
on  Bills,  886.) 

No  proof  was  offered  in  this  case  of  the  fotir 
days  usage,  but  as  it  had  been  once  proved  and 
established,  we  were  not  bound  to  prove  it 
agrun.  Tt  then  became  a  part  of  the  law.  (1 
Peters  s  C.  C.  R,  230;  2  Starkie,  ith  Lond. 
ed.,  360.) 

In  1  Peters,  34,  there  was  no  proof  of  this 
usage,  but  the  court  relied  upon  Its  bavins 
been  proved  before.  There  was  proof,  of 
another  usage,  but  none  of  that  now  in  ques- 
tion. 

It  is  apprehended  that  the  counsel  on  (he 
other  side  mean  to  make  a  distinction  between 
notes  di-scounted  by  banks  and  those  left  for 
collection;  and  to  conleml  that  the  usage  of 
four  days  grace  applies  only  to  notes  discounted 
banks.  But  thiB  dislinctlon  is  not  recog- 
nized in  the  case  in  1  Pi  ters.  33.  34. 

The  usage  being  once  established  and  ret og- 
nlzed  by  law,  the  court  below  erred  in  admitting 
evidence  to  contradict  it.  (9  Law  Lib.,  40;  2 
Burr.,  1216.  1220,  1222.  1224.  1228;  1  Call, 
159;  8  Starkle.  MO.) 

It  is  an  tisagc  in  other  places  to  allow  fotir 
days  grace,  and  this  is  recognized  as  valid  in 
the  books.  (Chitty  on  Bills,  ^7,  note;  Bayl^ 
on  Bills,  235.  note,  speaking  of  this  one.) 

It  is  contrary  to  the  policy  of  the  law  to  leave 
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thc»e  qnetHUm  open  for  the  jury.  (Ohitty  on 

Billa,  m.) 

The  law  mcrclmnt  is  built  upon  usncc  taken 
in  connection  with  the  principles  of  JusUoe, 
not  being  found  In  any  statutes.  Evidence  to 
unsettle  it  outrht  nor  to  be  received.  (1  Dall.. 
d22*]  266; 3  Wash.  ♦C.  C.  R.,  149;6  Binuey, 
207;  e^inney,  420,  400;  1  Hud.  ei9.) 

3.  The  (  vidonre  dnc«  not  support  the  dt  rla- 
ration,  whicti  sa>h  that  the  note  was  prm^utcd 
on  the  third  day  of  grace.  The  notice  does 
not  Ptjiic  the  day  of  prfVfntMtion,  saying  only 
that  it  was  protested  on  liw  .)ih  of  February. 
The  note  was  due  either  on  the  4th  or  5th.  We 
say  i!  was  not  due  until  the  5th.  If  so,  it  was 
prLiuuiure  lo  present  it  on  the  4th.  the  da^ 
on  which  the  oounael  on  the  other  tide  My  it 
was  due. 

Mr.  Rradlejf.  for  defendant  in  frror: 

As  to  tlio  first  point.  A  notary  is  not  an  offi- 
cer of  the  law  to  demand  payment  of  notes, 
but  is  merely  an  agent  of  the  bank.  It  has 
Tu en  said  that  the  bank  would  not  be  responsi 
ble  for  an  error  of  the  notary,  and  the  case  in 
8  Cowen  cited  to  sustain  it.'  But  in  that  case 
tlic  bunk  wns  held  rr"?p()nsiblc. 

The  bauk  is  the  agent  of  the  dcposiLion,  and 
the  notary  is  the  agent  of  the  bank.  In  an  ac- 
tion by  tliL-  liolder  njrainst  the  indorKor.  llio 
competency  of  the  notary  cannot  be  aflt'Cted. 
If  the  action  were  against  the  bank,  the  con- 
clusion might  be  different.  The  competency 
of  a  notary  as  a  witness  is  discussed  in  2  Bail- 
ey's 8.  r.  Hop.,  m. 

An  agent  is  generally  a  comiietent  witness  as 
to  matters  within  his  agencv.  (1  Bingham, 
068:6  U'a.R..  20  \  X  U  r  .  192;  5  Mar- 
tin, N.  S..  810;  see,  also,  15  Weud.,  314.) 

9.  The  notary  not  only  approved  his  own 
act--  ViiT  the  general  uy:izf  nncl  ctistnrn  of  al 
lowing  (liHereDt  days  ol  ^racc  upon  notes  dis- 
counted by  a  bank  and  those  merely  deposited 
for  collection.  It  is  admitted  that  if  courts 
have,  by  Iheir  decisions,  settled  and  established 
what  the  usage  is,  it  becomes  as  binding  as 
statute  law.  The  general  usage  in  the  United 
Slates  is  to  allow  only  three  days  of  grace,  and 
the  special  custom  of  this  District  is  to  allow 
fouroaysonlyas  to  those  notra  discounted  by  a 
bank.  ^  Wheat.,  689,  588:  BtoryonProm. 
Notes,  'ii'd.  ro'tf.) 

in  the  case  of  Bank  of  Wut/tington  v.  Trip- 
tett  Neab  (1  Petera,  88,  84).  the  report  of  the 
case  does  not  show  that  any  evidcnrc  was  taken 
to  establish  usage,  but  tiie  original  record 
abows  that  it  was  so.  [Here  Mr.  Bradle}/  pro- 
duf'ed  the  original  record.]  Uwi-^e  dejiinds 
on  the  practice  of  banks.  But  iliis  may  have 
changed  between  1884  and  1840,  and  if  so.  can 
we  not  show  it?  Is  a  usage,  once  recognized 
by  a  court  as  existing,  to  last  forever  without 
any  change?  If  the  people  in  the  District 
should  confonn  to  tiie  custom  in  other  parts 
of  the  United  States,  diall  we  be  precluded 
from  showing  it  by  evidence?  It  is  sjiid  that 
the  evidence  given  was  not  sufficient.  But  the 
existence  of  usage  is  a  fact  of  which  the  1ur>' 
are  to  judge,  and  the  court  was  right  in  teav 
ing  it  to  them. 

8.  Tlie  declaration  says  that  demand  was 
323*1  made  on  the  third  day  *of  grace.  But 
tile  tact  of  notice  on  that  dav  is  immaterial; 
it  always  saya  on  the  day  and  year  aforesaid. 
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Mr.  Core,  for  plaintiff  in  mor,  in  reply : 

As  to  the  competency  of  the  witness.  The 
notary  was  a  piiblic  otbccr.  and  the  bank  ("aid 
not  he  held  responsible  for  his  mistakea,  It  b 
the  duty  of  the  bank  to  collect  notes  wUeh 
art  lirpositcd  for  collcctiou.  and  for  this  pur 
po»e  it  must  employ  competent  agents,   ii  u 
only  responsible  in  case  it  employsinoonpcfteot 
ones.    But  where  it       due  diliLrence  uo-oni 
ing  to  the  law  of  bailments,  it  is  not  Ibblf 
for  their  errors.   In-Ihe  case  ha  20  John'-on.tbe 
bank  was  held  responsible  tjeo?ni«e  ii  did  n:>t 
employ  a  public  officer,  but  an  agent  of  its 
own.    In  the  present  case,  tho  bank  would  Ih- 
blameless,  but  the  notary  is  respon«d-le  lo  the 
holder  of  the  note,  if,  from  any  negUgence  or 
ignorance  on  the  part  of  ihe  notary,  the  bolder 
were  to  lose  his  ttmtdx  afcainsttlie  indoncr. 
Besides,  he  lus  given  a  bono  to  the  bank,  in  a 
p.  II  ilry  of  $10,000.  for  the  faithful  \>erlixm 
ance  of  his  duty.    If  a  person,  standing  in 
such  a  situation,  is  ever  sdmicted  as  a  wiinoa. 
it  is  only  from  necessity,  and  then  he  is  only 
allowed  to  prove  his  own  acts.     But  here  he 
not  only  proves  what  he  did,  but  goes  on  to 
testify  as  to  the  rcirularity  and  rnrrf>rtnr<«.  ">f 
his  actions,  and  thai,  too.  by  referring  toolh<  r 
persons.  For  example,  he  says  that  hie ' 'cnpi^ii 
from  an  old  notary."    The  old  notary  himi<lf 
could  liave  prove<l  this  much  better.  The 
usage  is  to  extend  the  protest  on  the  last  day 
of  grace.    The  notice  here  says.  '  "this  <^y  pro- 
tested." &c..  that  is.  on  the. 5th;  but  it  does 
not  say  whether  tlie  demand  wts  madeoa  the 
8d  or  4th  day. 

Was  any  evidence  admissible  in  this  case  to 
show  xxnajre?  There  havt-  been  thn-e  dfct«ion» 
of  this  court  upon  the  subject.  In  the  first  i9 
Wheat..  888).  the  note  happened  to  be  dis- 
counted at  hank.  But  tan  a  contrac!  l»0 
changed  without  the  party  's  being  aware  of  iL 
merely  by  the  circumstance  that  the  oole  Ina 
been  subeequentlv  discounted  at  bank'^ 

In  11  Wheat.,  481,  stress  was  laid  upon  the 
note's  being  made  for  the  povpose  oi  bentg  ne- 
gotiated. 

In  Bank  of  Wa*hington  v.  TripUtt  dr  Sfulr  I 
Pi-ters,  2.")).  l>oth  the  above  ameB  came  up  ag*iB 
for  review,  aud  the  original  record  has  baeai 
referred  to  by  Mr.  Brameg,  to  show  tlMt  evi-i' 
dencc  was  given  upon  the  subject  of  usage.  It 
was  so.  That  evidence  says  that  it  was  tha 
usage  to  demand  naymenk  of  notes  wiiick  wmi 
deposited  for  collectioii  on  tlm  day  w^tur  ihi 
third  dav  of  grace.  " 

Mr.  Bradky  referred  to  the  tecotd.  nad  aaid 
that  the  orii^inal  pr  tcfirc  was  chanjrd  by  the 
hanks,  and  (leniand  made  ou  the  third  day.  I 

It  is  contended  by  the  other  side.  tbal  Uiflr^ 
is  a  difference  between  discounte>i  nntf« 
those  deposited  for  collection.    Bul  iii»  r:  'i 
no  allusion  to  this  in  the  testimony.  <\- 
such  distinction  *made  in  any  part  of 
the  record.   The  same  usage  i^pears  to  be  ap 
plicable  to  all. 

Mr.  JmsM^mMoLbah  delivned  the  ^r^H'^if  el 

the  cour' : 

I'he  questions  in  this  case  arise  oo  t^  ra^ 
ings  of  the  court,  lo  which,  at  the  trial,  casotfJ 
tions  were  taken, 

Preston,  the  defendant,  as  the  indorsee  ot 
promissory  note,  brought  anaetSoo  agnfant  tl 
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plaintiff  in  error,  the  indorscr.  The  signatures 
of  the  maker  and  indorsur  were  admitted. 
TbesegrouQcU  of  error  are  amgned : 

1.  Iltat  the  CAttft  erred  in  adinf ttinf^  the  tea- 

limonv  f>f  the  iMtary  public 

2.  Tn  refusing  the  Lasiructions  asked  bj  the 
drfendant'g  counsel. 

;>.  The  decliiraii»)n  is  defective, 

George  Sweeny,  the  notary  who  prote«lcd 
the  note,  testified  tliat  it  was  delivered  to  him 
bv  the  Bank  nf  Wiishincton,  who  held  it  for 
(Dllection.  todeniand  lui  ut,  and  that  he  did 
thereupon,  the  4th  of  F<  hruary,  1840,  present 
the  note  to  the  bank,  and  demanded  payment, 
but  was  informed  by  the  proper  officer  tliat 
there  were  no  funds  to  pay  it.  on  \vhi<  h  lie 
prot««»t«d  the  same  for  noopaymenti  and  on 
the  next  day.  the  5th  of  February,  he  delivered 
to  Cf»okendorfer.  the  plaintiff  in enor,  the  fol- 
k) wing  notice,  inwriiiut,': 

Wasiumotok,  February  5lh,  1840. 
"Sir:  A  note  drawn  by  E.  T.  Arguellea, 
dftJed  17th  May.  If^9,  for  three  hundred  dol- 
lara,  pajable  1-4  February.  1840.  due.  and  by 
jroo  indoiaed,  and  for  which  you  are  account- 
sMe  tn  the  president  and  directors  of  the  Bank 
of  Washington,  has  been  this  day  protested  fur 
Bonpayment.'' 

And  the  witness  stated  "that  he  matie  the 
demand  and  ^ave  the  notice  according  to  his 
a-'ual  oraclice."  and  "that  said  practice  con- 
fonnea,  as  far  as  he  knows  and  believes,  to  (he 
practices  of  the  other  notariea  in  the  city  of 
Washington." 

A.nd  other  evidence  was  ^iven,  conducing  to 
show  Uiat  the  uaual  praciice,  in  such  cases. 
»aB,"wlienaiiottee  waato'be  eentabrtMid.  to 
put  it  into  the  postofflce,  and  date  it  on  ilic 
liiird  or  last  day  of  ^ace ;  but  when  ttie  notice 
was  to  be  delivered  in  the  city  of  Washington, 
a  latitude  allowed  to  the  notary  either  to 
(idircr  the  notice  on  the  tliird  or  last  day  of 
giaoe,  or  the  day  after  the  last  day.  and  in  all 
caaes  to  date  the  notice  on  the  day  of  its  deliv- 
ery; and  the  u^age  is  to  extend  the  protujt  on 
the  day  on  which  the  notice  is  ^'ven,  as  in  this 
esse,  stating  the  demand  to  have  been  made  on 
the  last  day  of  grace,  and  the  protest  to  be 
di>ted  the  aame  &j  oa  which  the  DoUoe  is 
<ialcd.'* 

It  b  inalrted  I3mi  the  notaiy,  bv  tmmh  of 
bis  interest  in  Uila  niit,  is  an  mcompetcnt 
vitoeM. 

320*1    *Tn  fheeaseof  AiiMfatv.  VUeaBank 

♦O.Iohhs.  K.,  372).  it  wan  held  that  a  bank 
•iliich  receives  a  promissory  note  for  collection, 
cbarve  tiie  indorser,  by  a  regular  notice,  is 
linble  for  neplert;  but  this  is  not  the  case 
where  the  bank  delivers  the  note  to  a  notary, 
wlio  i»  a  sworn  public  officer,  and  whose  duty 
it  is  ir>  make  the  demand  and  give  the  notice. 
The  same  doctrine  in.  laid  down  in  8  Coweu, 
(562.  From  this  it  is  argued  that  the  notary  is 
Uable  directly  to  the  holder  of  the  paper  for 
neglect,  as  a  public  officer,  and  not  to  the 
:';ink,  a->  it.-i  private  agent.  That  in  the  latter 
oaae  he  would  not  be  liable  to  the  holder  of 
the  paper,  but  might  be  called  on  toipdeninlfj 
the  bank  wliicb  hM  suffered  on  account  cf  his 
laches. 

A  notaiy  is  a  competent  witness  on  the 
»ame  groTind  that  Other  agents  are  admissible. 

H0WA1U>  4. 


They  are  always  responsible  to  their  prin- 
cipals for  tjros.s  negligence,  and  yet.  from  the 
necessity  of  the  case,  they  are  competent  wit- 
Domes  to  prove  what  they  liave  done  in  the 
lujiT,  (  f  f  heir  principals. 

It  appears  that  the  witness,  who  generally 
actetl  as  notary  for  the  Bank  of  Waabington, 
had  givt  11  a  bond,  with  security  in  the  sum  of 
ten  ihousanti  iloUars.  for  the  faithful  per- 
formance of  his  duty  as  notary  puldic,  in  the 
business  of  the  bank  committed  to  liim.  But 
thi.s,  it  would  seem,  does  not  render  him  in- 
competent. "  The  caahier  or  teller  of  a  bank 
is  a  competent  witness  for  the  bank,  to  charge 
the  defendant  on  a  promissory  note,  or  for 
money  lent  or  overpaid, or  obtained  from  theoffi- 
cur  without  the  security  which  be  should  have 
received;  and  even  Oiough  the  officer  has  given 
bond  to  the  bank  for  his  official  conduct." 
^reenleaf'8  Ev..  485;  The  FrankUn  Bank  v. 
Freeman,  19  Pick..  695;  UiUted  Statu  Bank  v. 
SteoTM,  15  Wendell.  314.) 

It  is  further  insisted,  that  if  the  notaiy 
was  competent  to  state  his  own  acts,  he 
could  not  prove  the  u.'^age  under  which  he 
acted.  He  stated  that  in  making  the  protest, 
and  giving  notice  he  pursued  "bis  usual  prac- 
tice." "and  so  f<jras  he  knew, the  practice  of  the 
other  notaries  in  the  city."  Now,  it  would  be 
an  exceedingly  technical  rule  which  would  per> 
mil  a  notary  to  say  what  he  had  done  in  a  par- 
ticular case,  but  prohibit  him  from  statim; 
that  he  acted  in  such  case  accortling  to  blS 
usual  practice.  And  this  was  all  the  witness 
did  say :  for  although  he  spoke  of  his  belief  as 
to  the  prac  tice  of  other  notaries  in  the  city,  ho 
docs  not  state  that  he  had  a  knowledge  of  their 
practice. 

The  in«!tnicfion  prayed  by  the  defendant's 
counsel,  aud  the  refusal  of  which  is  the  second 
ground  of  error  assiftnsd,  was,  "  that  the  said 
evidence  was  not  sufficient,  if  believed  to  bo 
true,  to  whow  that  payuieut  of  said  note  had 
been  duly  demanded  and  refused,  and  that  due 
notice  of  sucti  di^lionor  had  Iwen  given  tO  de- 
fendant, so  a.s  to  bind  hiin." 

In  the  case  of  Rrnnfr  v.  The  Bank  of  Colum- 
bia (9  Wheat.,  ♦582).  a  suit  wasbrouehf  [♦32« 
against  tlie  indorser  of  a  note  whicli  Iiad  been 
negotiated  in  the  Bank  of  Columbia.  Payment 
was  demanded,  and  the  note  protested  on  tlie 
fourth  day  after  that  mentioned  in  the  note  as 
the  day  on  which  it  iKname  payable.  This 
was  proved  to  be  the  usage  of  the  bank,  and 
this  court  held  the  demand  was  made  at  the 
proper  time.  In  MUUv.  The  Bank  oftJu  United 
StuteM  (11  Wheat..  4iM>),  this  court  held,  that 
"  when  a  note  is  made  payable  or  negotiable  at 
a  bank,  wliose  invariable  usage  it  is  to  demand 
paymcui  aud  give  notice  on  the  fourth  day  of 
grace,  the  partita  are  bound  bj  that  usajie, 
whether  th^  have  a  pcnonal  knowledge  of  it 

or  not." 

In  The  Bank  of  Washington  v.  TViplett  A 
Neale  (1  Peters,  35), this  court  sanction  the  usage 
to  make  the  demand  of  payment  of  a  note  whirh 
was  left  in  the  liank  for  collection  on  the  day 
after  the  last  day  of  grace,  placing  such  notes, 
in  this  respect,  on  the  same  footing  as  notes 
discounted  by  the  bank.  And  that  such  wius 
the  tisage  in  1817.  when  payment  on  the  note 
or  bill  In  question  was  demandi^,  wm  proved 
in  that  case.  But  it  was  also  proved,  as  ap- 
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pears  from  the  record,  that  the  usage  was 

chMnffod  ill  1818  by  all  tlic  banks  of  Wnshinjrton 
and  Georiji'town,  "so  as  to  coiiforin  to  the 
graeral  commercial  usage  of  demaiuiin^'  pay- 
ment on  the  lust  day  of  grac<'."  This  referred 
to  notes  or  bills  sent  lo  the  banks  for  collection, 
and  of  courae  embraces  all  notes  not  n^jotialed 
in  bank. 

Where  a  usage  is  sanctioned  by  judicial  de- 
cisions, it  iK'comes  the  law  of  the  place,  and 
no  further  proof  is  neoessaiy  to  establish  it; 
and  it  is  said,  that  no  ertdence  is  admlssfhle  to 
controvert  the  fact,  as  laid  down  by  the  court. 
{BiU  V.  Jskut  India  Go.,  2  Burr.,  1221.) 

Now,  if  the  usage,  as  sanctioned  in  the  cases 
above  eited.  i^^overns  this  rase,  it  is  clear  that 
sucli  diligence  has  not  been  \ised  as  to  chari^e 
the  indoTHer.  For, under  that  usage,  the  demand 
.should  have  been  made  on  the  (iay  after  the 
third  day  of  );race,  when  it  was  in  fact  made 
on  ilie  third  day  of  grace. 

Tills  ol'jectinn  is  met  by  the  defendant  in 
error  by  the  proof  of  the  nsa^e  its  stated; 
which  he  insists  fjoverns  nil  notes  not  di.s- 
counted  by  the  banks  of  the  District.  The  note 
In  question  was  not  discounted  by  the  Bank 
of  "Washington,  it  being  merely  left  tliere  for 
collection.  But  it  is  insisted  that  this  usage 
cannot  be  shown  to  overthrow  that  which  has 
been  sanctioned  by  judicial  decisions.  A  local 
usage  may  be  changed  in  the  same  mode  by 
which  it  was  establmied.  But  parol  evidence 
is  not  admissible  to  show  thai  the  usatr'"  was 
<iifferent.  at  the  time,  from  what  the  courts 
liave  solemnly  adjudged  it  to  be.  The  law 
merchant  is  found^-d  upon  custom,  and  every 
modihcation  of  it  by  lociil  usa^je  sliows  tliut. 
like  other  laws»  it  may  be  changed. 

The  usage  proved  in  this  case,  except  in 
327*]  finnk  of  Wn*hingUm  v.  *Tnplett  & 
JHealf,  and  that  is  explained  by  the  evidence 
cited,  does  not  conflict  with  that  decided  by 
this  court,  if  the  latter  be  limited  to  notes  dii- 
countetl  l>y  the  liaiiks.  and  the  former  applies 
to  all  other  notes  payable  in  the  District.  In 
other  words,  that  the  law  merciuint  should  be 
modified  by  the  usage  only  as  lo  demand  and 
notice  on  notes  discounted  by  the  banks  And 
it  would  seem,  from  the  deoidons  alK)ve  cited, 
the  usaire  to  demand  payment  the  day  after 
tlie  third  day  of  grace  had  its  origin  with  the 
banln,  and  has  not  been  extended,  since  1818. 
to  paper  not  discounted  by  them.  On  all  other 
paper,  a  demand  is  made  on  the  third  day  of 
grace,  and  the  "  usage  is  to  extend  the  protest 
on  the  day  on  which  the  notice  is  given,  stating 
the  demand  to  have  been  made  on  the  last  day 
of  grace,  and  the  protest  to  l)e  dated  the  same 
day  on  which  the  notice  is  dated."  Now,  a  de- 
mand and  protest  on  the  last  day  of  grace,  and 
a  notica  on  the  following  day.  ronie  strictly 
within  the  law  merchant.  And  this  wtus  the 
diligence  used  in  the  present  case,  except  the 
formal  date  of  the  protest  on  the  day  of  tlie 
notice.  Ko  confusion  can  therefore  arise 
from  tlUs  general  commercial  usage,  as  it  con- 
forms to  the  established  law.  No  inconvenience 
has  arisen,  it  is  supposed,  from  the  bunk  u.sage 
in  the  District,  whidi  ha*  been  ao  long  and  so 
firmly  established. 

No  defects  in  the  declaration  are  percdved, 
and  none  have  been  pointed  out  to  US,  which 
arc  not  cured  by  the  verdict. 
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TVir^  tau»-~apprai$gnunt 

Mits — rrrdirt  of  jury — adoption  of  appramn 
— acU  by  coUecior  etfuimUnt  to  requt^. 

Under  the  Act  of  1832.  the  collector  h«d  power  to 
direct  wool  to  be  apprafwd,  for  the  purpose  of  u- 

wrtalnlnK  whet  her  or  not  It  wrs  entitled  lo  be  Im- 
|M)i-ttHl  free  from  duty;  the  exemption  depoHliDi 
upon  its  value  not  ojcceedinK  el«bt  cents  per  pound 
at  the  place  of  e.xportaiion. 

Althimjfh  it  was  necessary  for  the  collcjetor  to  re- 
quest the  uiiprulik-rM  to  act.  and  no  such  request 
pears  In  tin.'  record.  v«-t  tin-  lejcal  j>re9Utrt»tioiia 
that  i\w  cullcctor  and  apitruisM'rs  dia  their  du^.lM 
rcqut'tttiiiK  ih«'ir  action  and  they  complyinsr. 

And  the  uollci  tnr's  f'iil>s.  <|iit  nt  adoplinn  of  the 
priK'(>rdiinfs  of  the  appniij*ers  is  tantamount  to 
haviMK  re<|ue8ted  tlieiii. 

It  wan  the  fluty  of  the  collfctor  lo  be  guide<i  br 
svich  an  appniiscnu'iit.  unci  a  Kiihs«  ■jnent  %-erdict  of 
a  jury,  tltidirii;  tliat  the  value  of  the  Wool 
under  ei;:hr  cf  iiispt  r  jxiumi.  cailllOt  be OOMldllfA 
as  rendci  friK"  hl-iirls  ilI<'K"l- 

The  iiupdrlcr  ha<l  a  rl^rliT  to  apiM-al  T'^  another 
hoard  of  iippraiisws,  difTf  n  iitiy  cou-t  itiit<  <i.  and  if 
he  did  not  c•lloo^<'  to  report  to  them,  he  cannot,  with 
muub  yraue,  afterwarU«  oouplain  that  an  OTer> 
estimate  existed. 

THIS  case  came  up  by  writ  of  error  from  tlje 
Circuit  Court  of  the  United  States  for  tiw 
Southern  District  of  New  Yorlc. 

It  was  Hn  action  brought  l]j  the  plaintifffi  lo 
error,  transacting  'business  as  copari-  [*321S 
ners,  in  the  city  of  New  York,  under  the  name 
of  Smith,  Thureer  it  Co.,  for  the  return  of 
duties  which  they  allesed  to  have  been  iU^ailv 
exacted,  upon  several Importatioiw  of  wochTi^ 
Iloyt,  the  collector  of  New  York. 

The  acts  of  congress  wliich  bear  upon  the 
case  are  the  following: 

By  the  Act  of  the  14th  of  July.  1882.  en- 
titled "  An  Act  to  alter  and  amend  the  wvera] 
acts  imposing  duties  on  imports."  by  the  fir« 
clause  of  the  second  section  (4  Litt.  &  Brown's 
ed..  583),  it  is  ena<-ted:  "  That  \\oo\  untnaoa- 
facturod,  the  value  whereof,  at  the  place  flf 
exportation,  shall  not  exceed  eight  cents  per 
potind.  shall  be  imported  free  of  duty;  and  if 
any  wool  .so  imported  shall  be  fine  wool, 
mixed  with  dirt  or  other  materiul,  and  thus 
reduced  in  value  to  eight  cent.s  ^>t>r  poond  or 
under,  the  appraisers  shall  appraise  said  wool 
at  such  price  as  in  their  opinion  it  would 
have  cost  had  it  not  been  so  mixed,  and  a  dntr 
thenon  shall  be  charjcd  in  conformity  with 
such  appraisal;  on  wool  uumanufaciuail.  ilie 
value  whereof,  at  the  place  of  exportation, 
shall  exceed  eight  cents,  shall  he  levic<l  four 
cents  per  pound,  and  forty  jn^r  centum  oi 
valoretn. " 

By  the  seventh  section  of  the  wime  act.  it 
is  enacted:  "  That  in  all  castas  where  the  diny 
which  now  is,  or  hereafter  may  he  impo!«evl  n 
anj  goods,  wares,  or  merchandise  imported  id- 
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to  the  L'oited  States  t>hall.  by  law,  be  regulated 
bj,  or  be  directed  to  be  estimated  or  levied 
npon.  the  value  of  the  square  yard,  or  of  any 
other  quantity  or  parcel  thereof;  and  in  ail 
cavs  where  there  is  or  shall  be  imposed  any 
ad  oalf/rem  rate  of  duty  on  any  fpooda,  wares* 
or  merchandise  imported  into  the  United  Btaten. 
it  shall  be  the  duty  of  the  <  ()llfi  t(»r  u  ithiu 
wboK  district  the  same  shall  be  imported  or 
entered  to  canse  the  actual  value  thereof,  at 
tie  tiiiK-  pur(  ha«;oil.  and  pliici-  from  which 
the  same  nhail  have  l>een  im)>orted  into  ilie 
United  States,  to  be  appraised,  estimated,  and 
aaertaineil.  and  the  numl>er  of  such  yards, 
purceLs.  or  quantities,  and  such  actual  value 
of  every  of  tnem  as  the  case  may  re(|uire;  and 
ii  in  every  such  rn^sc.  be  the  duty  of 

Ujc  appraisers  of  the  L'iaLt.'d  Slates,  and  every 
of  them,  and  every  other  person  who  hnli 
set  as  such  appmi.i>cr,  by  all  the  reasonable 
ways  or  means  in  his  or  their  power,  to  as 
certain,  estimatf,  nud  appraise  the  tme  and 
saual  value,  any  iavoice  or  atUd&vit  thereto 
to  the  contrary  notwithstanding,  of  the  said 
V'oods.  wares,  or  iiii  r<  h;imli««e,  :if  llu-  tiim 
purchased,  and  place  from  whence  the  same 
ikall  have  been  imported  into  the  United 
Slates,  and  the  nurniH  r  of  siirh  yarfl=;.  parrels, 
Of  quaatitiesi,  and  such  goods,  wares,  at^d 
laerchandise,  being  manufacttirea  of  wool,  or 
wben^of  wool  shall  Ix-  a  component  part,  w  inch 
shall  be  imported  into  the  United  States  in  an 
iioflni<ihe<l  condition,  shall,  in  every  stich  ap- 
praisal, be  taken,  deemed,  and  estimated  by 
329*]  the  said  *appraisers,  and  every  of  them, 
and  every  person  who  shall  act  as  such  ap- 
praiser, to  have  been,  at  the  time  purchased, 
had  place  from  whence  the  same  were  im 
ported  into  the  I'nitcd  States,  of  as  great  actual 
value  aa  if  the  same  bad  been  entirely  finish- 
ed t  Provided,  that,  In  all  cases  where  any 
gV)ds,  wares,  or  merchandise  subject  to  aif 
uil/i'en*  duty,  or  whereon  the  duty  is  or  shall 
be  by  law  regulated  by.  or  be  directed  to  lie 
'.'•imateii  or  levied  upon,  tjje  vahic  of  the 
s^^uare  yard,  or  any  other  quantll}'  or  parcel 
thereof,  shall  have  been  Imported  into  the 
Unitf^i  States  from  a  country  other  than  that 
in  which  the  same  were  manufactured  or 
prodncod,  the  appraisers  shall  value  the  same 
St  the  current  value  thereof,  ui  the  time  of 

fur  chase,  before  such  laat  expurtution  to  the 
oiled  States,  in  the  country  where  the  same 
may  have  been  originally  manufactured  or 
prtKluced." 

And  by  the  ei^htli  section  it  is  further 
eoacted:  "That  it  shall  be  lawful  for  the 
sppndaers  to  call  before  them,  and  examine  up- 
on oath,  any  owner.  imfKirter,  consiirnee,  omlher 
person,  touching  any  matter  or  thing  which 
they  may  deem  material  In  ascertaining  the 
true  value  of  any  mr-rrhandise  imported,  and 
iQ  require  the  production  on  oath  to  the  col 
lector,  or  to  any  permanent  appraiser,  of  any 
l<?t»fr^,  Jsf  rriMnf<.  or  invoices,  in  his  possession. 
wl-Aiiag  to  ihc  same :  tor  which  purpt  ^e  they 
re  hereby  authorized  to  administer  oaths:  and 
if  any  pennon  so  ralle<l  shall  fail  to  attend,  jor 
lhall  decline  to  answer,  or  to  produce  such  pa 
pers  when  so  required,  he  shall  forfeit  and  pay 
to  the  United  States  fifty  dollars;  and  if  such 
person  be  the  owner,  importer,  or  consignee, 
the  appraisement  which  the  aaid  apprusers 
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I  may  make  of  the  .tjoods.  waren,  or  merchandise, 
shall  be  final  and  conclusive,  any  act  of  Cou- 
gn-ss  to  the  contrary  notwithstanding:  and 
any  person  who  shall  swear  falsely  on  such  ex- 
amination shall  be  deenied  guilty-  of  perjury, 
and  if  he  be  (he  owner,  importer,  or  consignee, 
the  merchandise  shall  be  forfeited." 

Hv  liir  third  section  of  the  Act  of  the  28t]i  of 
May,  im  (4  Litt.  <b  iirowu's  ed.,  m),  eulillcd 
**  An  Act  for  the  more  eflTectual  collection  of 
the  impost  duties,"  it  is  i  iiafrled:  "  'I'liat  if  Ihc 
owner,  importer,  or  consignee,  or  agent  for 
any  goods  appraised,  shall  consider  any  ap- 
praisement made  by  the  apprat^i  rs  or  ollicr 
persons  designated,  too  high,  he  may  apply  to 
the  collector,  in  wiitinij.  statiu^'^  ihe  reasons 
for  \ih  opini(»n,  and  hav  ini:  made  oaili  that  the 
suid  appraisement  is  Uii^liur  ihau  the  actual 
cost  and  proj)er  chargcj*  on  which  diUy  is  to  be 
ch(U*ged.  and  also  that  he  verily  believes  it  is 
higher  than  the  current  value  of  the  .said  go<Mls, 
incluiiirm^  said  charges  at  the  place  of  exporta- 
tion, the  collector  shall  designate  one  merchant 
skilled  in  the  value  of  such  goods,  and  the  own- 
er,  importer,  consiiriiee.  or  a^ent  may  desiirnalc 
another,  both  of  whom  ahall  be  cilizeus  of  the 
United  States,  who.  If  they  cannot  agree  in  an 
apprais(  nil  nf ,  may  designate  nr,  umpire,  who 
shall  also  be  a  eiii/en  *of  the  Luited  \*330 
States,  and  when  they,  or  a  majority  oi  them, 
shall  have  agreed,  they  shall  r(  [jort  the  result 
to  the  collector,  and  if  ilicir  apjuaisemcnis 
shall  not  agree  with  that  of  the  United  States 
appraisers,  the  collector  ahall  decide  between 
them." 

This  last  enactment  was  not  repealeil  by  the 
Act  of  1B82.  and  it  was  under  this  last  act. 
aa  modified  by  the  Compromise  Act  of  1833 
(4  Litt.  *fc  Urown's  ed.,  620).  that  the  cause 
came  on  to  be  tried  at  the  November  Term, 
1848. 

The  !>laintiirs  in  err(»r  made  three  several 
importations  of  wool  in  the  year  IHiVi,  viz. 

April,  hi 
May, 

November,  *'    *'  Renown,        !•  " 

The  whole  of  the  duties  paid  upon  these 
sevf  rai  imiiortations  were  claimed  in  this  one 

action. 

The  jnry  found  a  special  venlict  of  the  fol- 
lowing liicls,  viz. :  That  the  plaiutiiTs  in  error 
were  copartners;  that  iloyt  was  collector  of  the 
customs;  that  the  three  importaUons  above 
mentioned  were  made  and  the  original  invoic«» 
produced ;  that  in  each  invoice  the  value  of  llie 
wool  w>is  stated  to  he  seven  and  one  half  cents 
per  pound;  that  the  wool  was  all  unmanu* 
faclured;  and  then  proceeded  as  follows: 

"And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  further  flqd.  that  upon  the 

importaliim  of  the  s-aid  three  several  mvoices 
of  wool  as  aforesaid,  and  upon  tlie  several  en- 
tries thereof,  the  s^d  wool  was  examined  and 
appraised  by  the  a{>praisers  r.f  the  United 
States  for  the  colieciion  district  of  New 
York,  Utd  tlu*t  the  said  appraisers  did, 
upon  Kuch  examination,  appraise  the  said 
w(K»l.  and  each  and  every  part  and  parcel 
thereof,  as  of  the  value,  at  the  places  of 
exportation  thereof,  of  nine  cents  per  pound; 
which  appraisements  were,  by  said  appraiser^, 
reported  to  ihe  collector,  and  from  whiGh  said 
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appraisements,  or  eillier  of  ihem,  no  appeal 
Was  made  by  the  said  plaintiffs. 

"  Aiu!  (lie  jurors  aforesaid,  upon  their  oath 
ttforthitid,  further  say  that  the  said  appraisers 
found  the  said  sc?eral  parcels  of  wool  to  be  un- 
mixed and  of  the  same  quality. 

"  And  the  jurors  aforesaid,  ujwn  their  oath, 
furthei  find  that  the  said  colleetor  claimed  and 
insisted  that  the  said  wool  was  subject  to  the 
payment  of  duties  to  the  United  States  accord- 
ing lo  tlic  valiiiition  of  tlic  appraisers,  so  re 
ported  uf  him,  and  refused  to  deliver  the  said 
wool  to  the  plalntiJfft  except  upon  paA'ment  by 
thetn  of  the  duties  claimed  by  the  defendant  to 
be  due  Ihereoa  as  aforesaid.'* 

The  special  verdict  then  went  on  to  And  that 
the  plaiiitifTs  in  error  insisted  that  the  wool  was 
free  from  and  not  subject  to  the  payment  of 
any  dutiee  to  the  United  Btates.  and  protested 
331*]  against  *the  right  of  llnyt  to  require 
pftyment  of  any  duties:  that  they  paid,  under 
thw  protest  and  s  notice  that  they  would  bring 
an  action  fn  recover  it  back,  the  sum  of  $1,909.- 
98,  and  that  the  interest  thereon,  from  the 
time  of  payment  until  the  25>th  of  Nowember. 
1842,  amounted  to  $577.22,  the  flErcreimte  of 
the  principal  uodiiilcrest  l>einp  $2,487.15;  that 
the  duties  charged  by  Ilnyi  were  calculated 
and  clmrfied  upon  the  value  «)f  the  wool,  as 
appraised  by  the  appraisers,  and  that  the  wool 
mentioned  in  the  three  several  invoices,  and 
each  and  every  part  and  parcel  thereof,  at  the 
place  of  exportation,  was  of  the  value  of  seven 
and  one  half  cents  per  pound  anil  no  more. 

Upon  this  special  verdict,  the  court,  on  the 
28d  of  December,  184S.  ordered  a  judgment 
to  be  entered  in  favor  of  Hoyt.  (he  defendant, 
and  a  writ  of  error  brought  the  case  up  to  thia 
court. 

The  (  ;i  I  (  was  argued  by  Mr.  Dudley  f^lden 
for  the  p;ainti£[s  in  error,  and  Mr.  Mtuton,  At- 
torney-Greneral,  for  the  defoidant  in  «TOr. 
Mr.  Selden  made  the  following  points: 
First.  Under  the  facts  found  by  the  special 
verdtcl,  the  plaintiffs  were  entitled  to  Judg- 
ment. 

Second.    The  power  vested  in  the  olllccrH  of 
the  revenue  to  appraise  the  value  of  goods 
subject  to  duty  does  not  authorize  them  to  de 
cide  wliethcr  goods  are  or  are  not  subject  to 
duty. 

Tliird.  If  the  Act  of  July  14th.  18:«.  to 
amend  the  several  acts  imposing  duties  on 
imports,"  has  extended  the  power,  under  cer- 
tain circumstances,  in  regard  to  the  article  of 
unmanufactured  wool,  the  finding  in  this  case 
shows  that  those  circunistniK  cs  did  noi  v\]^^t, 
and  therefore  tlie  appraihmeut  is  inoperative. 

Fourth.  The  power  qriven  to  the  appraisers 
by  seetlon  seeond  of  that  ;ief,  in  n'lalion  lo  un 
manufactured  wool  invoiced  at  eight  cents  p<  r 
pound  or  less,  is  confined  to  the  in«)uiry 
whetlif  r  flu  \  ilue  tbrr<  <i[  bus  bcm  diniini^lied 
by  being  mixed  wilboUier  umteiial.  I'iie  t>ev- 
enth  section  of  the  act  applies  alone  to  goods 
■abject  to  dtity 

Fifth.  If  the  appiHit<erst  acted  without  au- 
tiiority,  an  appnit  from  their  decision  was  un> 


caw.  and  constquently  to  hare  a  reversal  of  tk 
judgment  rendered  in  the  Circuit  Court,  miM 
depend  on  the  legality  of  the  ooune  |MiiMad 
by  the  defendant. 

No  question  has  Imm  made  by  comssltliatis 
action  in  this  particular  form  cannot  be  tnr.iti 
tained  against  a  collector  of  the  customs,  if  ib* 
course  pursued  by  him  wa.'^  illegal,  or  tha*  the 
protest  against  paying  the  duties  should  hm 
been  in  writing:  points  which  have  arisen  in 
similar  controversii  s  and  b  d  to  ^jvcial  legi*!*- 
lion  *by  Congreas,  but  not  being  made 
here,  it  is  not  necessary  now  to  cnnrider  tlim. 
(See  on  them  EUiotf  v.  Sir,n  f>r  n,i,  ]0  Peim, 
188.  168;  Ik^nd  v.  JJaut,  13  Peters.  Ck«j 
▼.  Curtif,  8  Howard,  889:  SmtrfttmUr.  9&m. 
3  Howard.  110;  A  r    '  February  26th.  l!^'.  i 

The  illegality  imputtxl  to  the  prooeedia^of 
the  coTledor  is  aiippoaed  to  have  consirid  is 
Ibis;  that  he  possessed  no  power,  in  case*  of 
this  kind,  fn  call  ou  the  anpraiaefs  to  eeUm^ 
tlie  value  of  the  wool;  ana  if  he  did  posso* iL 
that  they  do  not  appejir  to  have  acted  hrrr  hj 
his  requefel.  Tbe^e  o]>jtetiona.  if  well  wi* 
tuined,  are  material,  liecauN;.  hy  tin  appniaa!. 
tlie  true  value  of  the  \vo(d  wa?<  reportet^  i^t)** 
nine  cents  per  pound,  and  then,  by  the  Art  f 
July  14th,  1888,  a  duty  on  it  was  "levifd  <4 
four  cents  per  pound,  and  forty  per  centran 
ralorctti."  (4  Liu.  tfc  Brown's  ed.. 
Whereas  if  the  appraisal  was  imauthorizHl.  it^'l 
the  invoic-e  should  have  been  the  only  guide, 
the  value  of  the  wool  was  but  seven  and  a  h*K 
cents  per  pound,  and  by  the  same  time  it  ourji 
then  to  have  been  allowed  to  "he  impoiiiii 
free/* 

The  lejcal  power  of  the  collecmr  to      •  r. 
the  appraisers  to  estimate  the  value  of  thi»  « 
rests  on  the  oonstructioo  wUcb  ouffht  to  hf 

given  to  the  secontl  and  seventh  sei  ii^-nsi  of  ibr 
act  afore^d,  both  of  which  arc  extnded  at 
len^  in  the  statenoent  of  this  case  TV 

plaintiffs  contend,  that  the  sevpntb  s<K'ri  r.  »n 
thorizing  an  appraisal  where  the  duty  maj  U 
regulated  by  tlie  value,  or  Imposed  at  a  nSs  a< 

rnhrrem,  is  not  appHenble  to  any  imp^rtatifla^ 
which,  like  thc»e,  if  lof)king  io  the  inrotop 
alode,  are  not  dutiable;  antftliat  the  mtc>c  I 
section,  regulating:  the  appmisemfnt  of 
"mixed  with  ilirt  or  other  matt- riiil'' Is  ibf 
only  one  applicable  to  wool  which,  like  iti^ 
was  vahied  so  low  in  the  invoice  a«  to  beffw. 
but  did  not  iu  this  ea^-  aulhorizrihp  actlae  <tf 
the  appraisers  in  resist  to  these  fwrticulir  r.^ 
portations,  as  these,  by  the  veniict  of  liie  jarv 
afterwards,  were  found  not  to  have  beea  « 
nnxed. 


M)\  JurifM  WooDBtTRT  delivered  the  opin 

ion  of  the  court : 

The  right  of  the  piainutls  to  recover  in  thiii 
888 


1    in  the  first  place,  wmm-^  coincide 
views  of  the  plaintijflEh.         he  satidM 

I  the  seertnd  section  d*vs  not  justify  tbe  ei 
pursued  hy  the  delttadaat  in  the  preieit* 
But  we  diasoM  ftattt'tiie  argument  chatiliilfet 

•  nly  section  applicable  to  imp      "  ^a 
I  these,  andhutd  ilmt  the  seventh  secoMk. 
j  open  to  diflterent  con^rut^ious  on  tUi 

)s  plainly  siiRcepiibj    f    in  \r!  ■■  T,  -  ;  ■ 
i  and  iha.1  tLoii^jrit  oi  ibe  s^  iiuti» «» «ii 

whole  ifyMMk^f  appraisement 
'  en  tie  hiw.s,  ue^nis  not  only  to  f 

tjuir*'  th'-  applicaijfic  of  its  nio^ 

I  I  I  i  II-  like  those  now  anoero 

It  ouglit.  then,  to  hr  -i-  i,  n-:  ' 

court  haft  ri3ceotly  d^^ciUtbU 
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datiea  are  nol,  as  htm  often  been  done,  to  be 
construed  stricily  against  the  government,  like 
penal  laws,  but  ro  as  "  most  etfectually  to  ac- 
complish the  intention  of  the  Legislature  in 
passing  them.  "  {Taylor  etnl.  v.  United  States, 
3  Howard.  210.) 

333*]  *By  the  words  of  this  last  section,  so 
far  as  material  to  the  present  inquiry,  it  is  pro- 
^i<ied,  that  if  the  duty  "imposed  on  any  goods, 
wares,  or  merchandise  "  "  shall  by  law  be  reg- 
ulated by,  or  \)c  directed  to  l)e  estimated  or 
levied  upon  the  value  of  the  s(juare  yard,  or 
of  any  other  quantity  or  parcel  thereof,  and  in 
Jill  cases  where  there  is  or  shall  be  imposed  any 
ad  ralorem  rate  of  duty,"  »&c.,  it  shall  l)c  the 
doty  of  the  collector "  "to  cause  the  actual 
value  thereof,  at  the  time  purchased," *fcc.,  "to 
be  appraised,  estimated,  and  ascertained,"  &c., 
bj  appraisers. 

Under  the  Act  of  May  19th,  1828,  a  duty 
pwlly  specific  and  partly  ad  valorem  had  been 
imposed  on  all  wool  imported  from  abroad. 
No  doubt  can  exist  that  the  power  to  have  ap- 
praised the  value  of  any  wool,  imported  under 
that  act,  bad  it  remained  unaltered  in  1838, 
would  have  existed  in  the  collector,  because  a 
duty  in  all  cases  was  imposed  and  was  in  some 
decree  regulated  by  the  value,  though  it  was 
not  wholly  an  ad  valorem  rate  of  duty.  But 
by  the  Act  of  July  14th,  1832.  an  amendment 
was  made  m  the  rate  on  one  description  of 
wool,  so  as  to  admit  it  free,  if  its  value  did  not 
exceed  eight  cents  per  pound,  and  the  argu 
mint  for  the  plaintilT  is,  that  as  such  wool  no 
longer  paid  an  ad  ralt/rem  duty,  the  collector 
would  no  longer  call  on  the  appraisers  to  esti- 
mate its  value.  It  Is  to  he  noticed,  however, 
that  this  exemption  did  not  make  wool,  as  an 
article,  cease  to  be  dutiable.  Nor  did  it  become, 
after  this  change,  any  less  important,  in  regu- 
lating the  duty  which  was  proper  to  be  imposed 
3n  any  wool,  to  ascertain  the  true  value  of  it 
in  all  caKB.  so  as  to  levy  thereon  four  cents  per 
pound  and  forty  per  cent,  ad  valorem,  if  the 
value  turn  out  to  be  above  eight  cents  per 
pound ;  and  nothing  if  at  or  below  eight  cents. 
,See  the  tirst  section,  4  Litt.  «Sc  Brown's  ed., 
»S.) 

This  act  may  then  be  con.sidered  to  authorize 
iie  use  of  appraisers  not  merely  when  an  arti- 
cle im|)orted  pays  an  ad  valorem  rate  of  duty, 
ml  wLenever  the  duty  is  regulated  by  the 
-alue,  or  in  other  words,  as  we  construe  the 
iroviaion,  whenever  a  duty  may  exist  or  cease 
iccording  to  the  value,  as  well  as  whenever  it 
nay  increase  or  diminish,  according  to  it. 
The  language  of  the  seventh  section  is  broad 
nough.  under  this  view,  to  justify  the  course 
hat  was  adopted  by  the  collector  in  the  present 
aw.  But,  if  we  look  to  the  spirit  of  that  sec- 
ion,  and  of  the  whole  act  of  which  it  forms  a 
•art,  in  respect  to  the  policy  both  of  employing 
ppnusers  and  discriminating  in  the  duties  im- 
osed  on  wool,  any  remaining  doubt  as  to  the 
'•'•prtciy  of  con>i»it  riii;;  iliis  case  as  coming 
hin  the  seventh  section  must  be  removed. 
In-  appraisers  could  not  be  called  on  to  esli- 
.  itt  the  true  value  of  the  wool,  when  imported 
I  low  prices,  but  the  value  in  the  invoice  was 
lone  to  guide,  the  revenue  on  all  wool  was 
lanifestly  liable  to  l)e  lost,  or  the  treasury 
really  tfefraudcd,  by  the  arti(  le  being  put  in 
le  iziTCice  at  a  price  below  the  actual  value, 
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'  in  order  to  introduce  it  free.  Any  Incidental  pro- 
tection, *contemplated  from  the  duty,  [*3;I4 
I  to  the  growth  of  finer  and  more  valuable  wools 
!  in  this  country,  would  also  be  thus  exposed  to 
I  total  defeat  by  the  importation  of  this  last  kind 
'  at  a  valuation  so  low  as  to  escape  any  duty 
i  whatever. 

1  The  utility  of  appraisers  in  such  a  case  is 
even  more  apparent  and  important  than  in 
most  others,  because  the  value  of  wool  is  un- 
certain, fluctuating,  and  liable  to  be  concealed 
by  many  ingenious  devices — lowering  the  prices 
in  the  invoice,  and  others  putting  different 
qualities  of  wool  in  the  same  bail,  or  bringing 
it  in  mixed  with  dirt  and  burrs.  It  is  on  this 
last  account,  and  not,  as  argue<i  for  the  plaint- 
iffs, because  it  is  the  only  case  in  which  the 
appraisers  were  authorized  to  act  in  respect  to 
wool,  thai  the  second  section  requires  them,  in 
estimating  its  value,  if  mixed,  to  appraise  it  as 
high  ns  if  not  mixed.  In  like  manner,  the  Act 
of  1832,  as  well  as  1828,  requires  wool  import- 
ed on  the  skin  to  be  taxed  according  to  its 
"  weight  and  value,"  as  in  other  cases.  And, 
instead  of  either  of  these  provi.sious  appearing 
to  exclude  the  use  of  appraisers  generally  for 
ascertainmg  the  true  value  of  low  priced  wool, 
thej'  both  seem  to  contemplate  or  imply  their 
employment  in  such  imports*,  knowing  that  the 
duty  was  to  be  affected  or  regulated  by  the 
value,  and  proceeding,  therefore,  merely  to  lay 
down  specific  rules  for  ascertaining  it  m  cases 
where  the  wool  is  found  to  be  mixed  or  on  the 
skin. 

It  is  not  a  little  confirmatory'  of  this  view, 
that  the  Act  of  August  yoth,  1842.  which  im- 
poses some  duty  on  all  kinds  of  wool,  and  thus 
confe.'ssedly  authorizes  an  appraisement  in  every 
imjwrtation  repeats  substantially  the  provis- 
ions in  former  acts  for  guiding  the  appraisers 
in  estimating  the  value  of  mixed  wool;  thus 
showing  with  absolute  certainty  that  such  pro- 
visions do  not  in  other  acts  exclude — or  can, 
probably,  in  the  present  case  be  meant  to  ex- 
clude— the  employment  of  appraisers  in  ascer- 
taining the  true  value  of  wool,  however  low  it 
is  put  in  the  invoice,  and  however  unmixed  it 
may'  be  with  other  materials. 

The  only  adjudged  case  which  has  been  al- 
luded to  by  the  plaintiffs  as  supporting  their 
views  is  tliat  of  Vurtu  v.  Martin  et  al.  (3  How- 
ard. 106). 

There  the  article  in  question.  l)eing  gunny- 
bags,  had  not,  at  the  time  tlie  duty  was  levied, 
been  specified  in  the  tariff  laws,  as  subject  to 
anv'  duty  whatever,  in  any  form  or  value.  The 
eflc)rt  by  the  collector  was  to  impose  a  duty  on 
it  under  another  name,  such  as  cotton  bagging. 
But  in  the  present  ca.se.  the  article  in  dispute 
had  been  made  by  Congress  dutiable  in  express 
terms,  and  no  kinds  of  it  were  exempt  unless 
of  a  particular  value;  and  the  object  and  the 
effect  of  the  appraisement  were  not,  as  has 
been  contended,  to  make  the  article  of  wool 
dutiable,  when  it  was  not  before  dutiable  by 
law,  but  to  see  whether  a  particular  import  of 
the  article  *was  actually  of  so  small  i*335 
value  ])cr  pound  as  by  law  to  be  entitled  to  ex- 
emption from  duty. 

The  other  leaaing  (»bjcction  urged  in  this 
case  is  more  easily  disposed  of.  In  saying  that 
the  appraisers  had  no  right  to  act  without  pre- 
vious request  of  the  collector,  and  that  no  such 
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request  appears  in  the  evidence,  nothing  is 
state<l  beyond  the  truth.  But,  in  Ihe  absence 
of  testimony  to  the  contrary,  the  legal  pre- 
sumption is,  that  tlie  appraisers  and  collector 
iHJth  did  their  duty,  he  recpiesting  their  action, 
as  by  law  he  might,  and  thev  complying. 

Beside  this,  it  is  concedcfl  that  he  adopted 
their  doings,  ami  su(;h  a  subsefpient  ratification 
of  them  is  undoubtedly  tantamount  to  having 
re(piesled  them.  An  incidental  exception  taken 
in  the  argument  is,  that  as  the  jury  have  found 
the  value  in  the  invoice  to  be  correct,  the  col- 
lector could  not  be  justified  in  following  the 
higher  valuation  of  the  appraisers.  But  an 
appraisal,  made  in  a  proper  case,  must  be  fol- 
lowed, or  the  action  of  the  appraisers  would  be 
nugatrjrj',  and  their  apixjint.Tient  and  expenses 
become  unnecessary.  {Titppnn  v.  The  United 
i%iftn,  2  Mason's  K.,  404.)  The  propriety  of 
following  it  cannot  in  such  a  case  be  impaircKl 
by  the  subsetpient  verdict  of  the  jurv  difTering 
from  it  in  amount,  as  llie  verdict  did  not  exist 
to  guide  the  collector  wh'en  the  duty  was  levied, 
but  the  appraisal  did.  and  must  justify  him.  or 
not  only  the  whole  system  of  appraisement 
would  l)eoome  worthless,  but  a  door  be  opened 
to  a  new  and  numerous  class  of  actions  against 
collectors,  entirely  destitute  of  ecjuity.  We 
say  destitute  of  it,  because,  in  case  the  import- 
er is  dissatisfied  with  the  valuation  made  by 
the  apprai.'iers,  he  is  allowed,  by  the  Act  of 
Congress  of  May  28th,  1830,  before  paying  the 
duty,  an  appeal  and  further  hearing  Ix-fore 
another  tribunal,  constituted  in  part  by  persons 
of  his  own  selection.  (See  second  section.  4 
Lift.  &  Brown's  ed.,  409.) 

These  persons  have  been  aptly  denominated  a 
species  of  *'  legislative  referees'"  (2  Mason, 406); 
and  if  tlie  importer  does  not  choose  to  re-sort  to 
tliem,  he  cannot  with  much  grace  complain 
afterwards  that  any  overestimate  existed. 

Tfu  judgment  below  i»  affirmed. 


Citod-lO  How..  240;  16  How.,  273;  24  How.,  522, 
iS2r>:  10  Wull.,  463,  464;  :2  Ulutcbf.,  3tft>.  ;J0S;  1  Cliff.. 
3U3;  2Cliff..tiU0. 


336*J  •BEN.JAMIN  D.  HARRIS,  Plaintiff 
in  Error, 

V. 

JAMES  ROBINSON.  Defendant  in  Error. 

Note — notice  of  nonpayment  may  be  giten  by 
notary  or  agent — inquiry  of  pnrtiej^'  rettideiirett 
not  almiya  lucauary  to  be  made  of  holder — due 
diligence.  I 

III  the  case  of  a  protested  note.  It  Is  not  necps- 
sary  for  the  holder  himself  to  jftvo  notice  to  the 
Indorser.  but  a  notary  or  any  other  HKent  may 
do  it. 

The  object  of  the  rule  which  requires  the  notice 
to  come  from  the  holder  is  to  enable  him,  aB  the 


only  proper  party,  cither  to  fix  or  walre  thi'  lii- 

bihtv  of  indorsers. 

WFierc  a  note  wax  handed  to  a  notiir>-  for  pn>t»i 
by  a  bunk,  and  It  did  not  ttpp<*ar  whfther  thf>  \mX 
«»r  trie  last  iiidon»er  was  the  tva\  holder  of  th»-  t»rt»-. 
and  the  notary  made  inciuiries  from  ibfcuhierul 
othei-s  not  niililveiy  t«)  kn<iw.  r«"siH»ct1nif  the  ns- 

:  den<*<'  of  the  prior  lndi>r?.er«,  and  then  wot  nniW*. 
aeeordinjf  to  the  infonuatlon  thus  received.  it«if 
8ulIU-ient  to  bind  such  prior  lndon»cr?. 

'    If  the  lust  indorser  wa>*  the  holder,  the  cuhin"? 

i  the  iMink  was  his  auent  for  collectlnir  the  oote.aD>l 

:  the  evidence  showed  that  in  fact  the  la.ot  Indonrr 

I  knew  nothinir  more  than  the  cashier. 
The  ca^e8  on  thia  subject  examined. 
The  facts  iM  ini?  found  by  a  Jurj-,  the  qurfti«jo. 

I  whether  or  not  due  diligence  wa«  ueed,  it  oani 

I  law  for  the  court. 

If  due  dillKenec  is  used  in  w^ndinjr  the  noticr  i» 

!  the  indorser,  it  i^  immaterial  whether  it  U  rtceiTwl 

I  or  not. 

Tins  case  was  brought  up  by  writ  of  fiiw 
from  Ihe  District  Court  of  the  United  Sutn 
for  the  Nortliem  District  of  Alabama. 

It  was  an  action  brought  by  the  indftrvrc 
(Robin-sou)  against  an  indorser  (Harris)  of  a 
promissory  note. 

Robinson,  the  plaintiflF  below,  was  a  riiizw 
of  the  Slate  of  Tennessee,  and  Uarri$  a  diiMi 
of  Alabama. 
The  note  was  as  follows: 
"  |1,600.  Eight  monthsafterdate.weprotmiv 
to  pay  .Matth.  Burks,  or  onler.  sixteen  htmdrtd 
dollars;  payable  and  negotiable  at  tlje  P1idI«v' 
Bank  of  the  State  of  Tennessee,  at  NMbnlk. 
for  value  received.    Dated  in  Lincoln  Couwt. 
Tenneasee.  20th  November.  1837. 
vSigned)  "  .Joun  P.  BrREs  &  Co.- 

(Indorsed)  "  Matth.  Burks,  Benj'n  D.  Hir 
ris.  .1.  Robinson," 

The  note  not  being  paid  at  maturity.  IW>- 
inson,  in  Scptemlier.  18:19.  brought  bic'acti'C 
against  Harris,  in  the  District  Court  of  ibf 
Lnited  Stales  for  the  Northern  District  of  Ai» 
bama.  which,  after  several  interlorutoTT  pp' 
ccedings,  came  on  for  trial  at  May  Term,'  IWI 
The  jury,  under  the  instructionis  of  ibecuurt. 
found  a  verdict  for  the  plaintiff  in  the  sum  of 
two  thousand  and  sixty-two  dollarK  and  aiiy 
six  cent.4.  It  is  impossible  to  give  a  clear  idi» 
of  the  instructions  of  the  conrt  witboot 
ini:  ail  ilie  circumstances  of  the  cane  to 
the  instructions  referred.  They  are  all 
ill  the  bill  of  exceptions,  which  is  la  loOoVK 

The  Dill  of  Ete^ton*, 

In  the  District  Court  of  the  United  8latti  af 
America  for  the  Nothem  District  (rf 

bama. 

In  this  oise.  the  plainlifT  broujfbt  his  artfca 
apiinsi  defendant  *a8  indoraer  of  a  |*SST 

promissory  note,  and  introduced  the 
of  Alpha  Kingsley.  which  is  as  foUowa: 

"  Depotititm  of  A.  Kingibg, 
-The  said  Alpha  Kingalej.  bdof  tM tkr 
age  of  sixty  years,  and  being  bjr  me  Hiil  OB^ 


Note.— 7/  due  tlUigenre  U  uxnl  in  tteitiHim  tutttce 
(/»  the  indorner  it  m  immateridl  whether  it  ix  re- 
e«ire4l  oruitt. 

If  notice  be  put  into  the  postofflco  to  fro  by  the 
proiKT  iHx^t,  it  is  wholly  Immaterial  to  the  riyhts 
of  the  holder,  whether  it  actually  k<m*8  b.v  the  proj)- 
er  post,  or  whether  it  ever  reaches  the  party  en- 
titled to  notice,  or  not.  All  that  the  law  n^iulrea 
of  the  holder  is  due  dllljfence  to  send  the  noticr© 
within  the  prfiper  time  ;  and  he  has  done  his  whole 
duty,  when  he  puts  it  into  the  pro|)er  postofhce  in 
due  season,  and  it  is  pr(»p«'rly  directed.  The  holder 
has  no  control  over  the  act#,  or  operations,  or  c«n- 
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duct,  of  the  officers  of  the  poatoSo^  aBd  li  asl  a^ 

sponctiltle  for  the  accidents,  or  ncylaota.  wUekMf 
prevent  a  due  delivery  of  the  notice  to  tht 
ciifitkHl  to  notice.    Story  on  BiUa.H< 
on  Mills,  rh.  10.  p.  500. 'iO* tStll edit.) :  BajICT 
c  h.  7,  we.  2.  p.  STfl  (.Ith  edit.) :  SauodflraoB  «.  i» 
2  H.  HIaek..  .VW:  Di>t>ree  r.  Ekatwood.  I  ^ 
I'uyne,      ;  Story  on  Prom.  Notes,  •w- •  ^ 
V.    \V<f«ton.  3  Esp..  54;   3   Kent  r4»m..  Mk  lif . 
Shed  V.  Urett.  1  Pick..  401 :  Munn  v.  Bri««feL  4 
.^lll8s..  ;ilfl  ;  Jonr-s  v.  Wnrdell.  6  Wttta  k  ftm-  » 
Smyth  V.  Mawth<»rn,  3  Kawle.aU:  ffk  ofO>l  » 
I^iwrenco,  1  Pet.,  57(t,  588;  Thomptoo  oo  Milk  ^ 
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fblhr  ezmmined,  eantkmed.  and  sworn  to  testi- 

fv  the  truth,  the  whole  truth,  and  nothinc:  else 
but  the  truth,  makes  oalb,  depo»eth.  and  Naith: 
that  hv  reside!  in  the  city  of  Nashville,  in  the 
Si.ite  of  Tennessee,  and  more  than  one  hun- 
dred miles  from  Runtsvillc,  afore<iaid,  the 
place  of  txtel  of  this  cause;  furilx  luorc  he 
with,  I  am  now  a  notary  public  of  Davidson 
Couoiy,  in  the  State  of  Tennessee,  and  was 
such  on  tilt-  2M  day  of  July,  1838,  duly  quali- 
fied according  to  tiie  laws  of  said  State  i  tlial  on 
tiMt  daj  there  came  into  my  liandt,  an  notair 
public,  a  promissory  note,  a  true  ropv  of  which 
is  herewith  inclose<l.  marked  A,  and  is  made  a 
part  of  this  my  deposition;  that  at  or  about 
three  o'clock  of  the  siud  23d  day  of  July.  1838, 
I  presented  i>aid  promissory  note  at  the  counter 
of  the  Planters'  Bank  of  Tennenee,  at  Nash- 
ville, whore  the  same  was  payable,  and  de- 
inandj-d  ]iaymeut  thereof,  and  was  answered 
hj  the  teller  of  ttUd  iMUlk  tliat  it  wouldlbot  be 
jviid;  whereupon.  a.<*  notary  public  aforesaid,  I 
dill  protc-j»t    said  promissory  note,  as  well 
the  drawers  as  the  indorsers  thereof,  and  duly 
recorded  the  same  in  my  notarial  book,  and  on 
the  evening  of  the  said  23d  day  of  Julv,  iaS8. 
I  deposited  in  the  i>ostolliee  ul  Xu^ln  ille,  Ten- 
oewee,  in  time  to  go  by  the  tirst  mail  leavmg 
NaihviUe  after  said  demand  and  protest,  no- 
tices of  said  <lemand  and  prote.st.  dire(  ted  to 
John  P.  Burks  &  Co.,  Matth.  Burks,  aud  Ben- 
jamin D.  Harris.  Madison  Connty,  Alabama, 
t'-eju  h  separately;  a  copy  of  the  notice  so  sent 
i-i  Ik  tijamin  D.  ilarris  is  herewith  to  be  in- 
closed, marked  B,  aod  is  made  a  part  of  this 
my  deposition.    I  was  not.  wlieti  these  notices 
Were  forwarded,  acquainted  with  the  residence 
of  any  of  the  parties  thus  protested,  or  their 
Dearest  posloflice;  and  I  made  inquiry  of  those  I 
thought  were  [not]  unlikely  to  know,  where 
would  be  the  pro[)er  place  to  whieh  to  direct  no- 
tices to  them;  I  applied,  I  recollect,  to  Nicholas 
Hobson,  eaafaier  of  the  Planters'  Bank,  who  in- 
formed me  they  lived  in  Madison  County.  Ala- 
bama, but  could  not  say  where  their  nearest 
postoffloe  was:  I  also  appHedUto  Josei^h  Bstell, 
who  hud  resided  in  Madison  County,  and  also 
had  a  very  general  acquaintance  there;  be  like- 
wise informed  me  that  they  all  lived  in  Madi 
son  Ooanty.  but  did  not  know  their  nearest 
postoffloe.    I  knew  of  no  other  source  from 
whence  to  derive  information  as  to  where  to 
direct,  and  accordiiiL,'ly  directed  said  notices 
'Madison   County,  Alubanm,'  knowing;  that, 
from  the  general  rules  of  the  posloltice  depart- 
Boent,  they  wouhl  be  sent  to  Huntsville,  the 
eounty  seat.    (Signed)     Alpiia  Kimosley.  " 

838*]  *Copif  of  Note. 

(Copy  of  the  note,  referred  to  in  Alpha  Kings- 
ley's  deposition,  as  marked  A.) 
"#1,900.00.   Eight  months  after  date,  we 


I  promise  to  pay  Matth.  Burks,  or  order,  rixteen 

'hundred  dollars;  payable  and   negotiable  at 
I  the  Planters'  Bank  of  the  Slate  of  Tennes- 
see, at  Nashville,  for  value  received.  Dated 
in  Lincoln  County,  Tennessee,  *JOth  Novenil>er, 
1837.       (Signed;       John  1*.  lit  uks  Co. 
(Indorsed)     "  Mattli.  Burks.  Benjamin  D. 
Harris.  J,  liobinson." 

(Copy  of  the  notice,  made  part  of  Alpha  Kings- 
ley's  deposition. — B.) 

NASirviLLB,  23d  July, 
"Mr.  Benjamin  I).  IIaihus: 

"  Please  to  take  notice,  thai  a  note  drawn  by 
John  P.  Burks  ft  Co..  payable  at  the  Plantem* 
Bank  of  Tciuiessee,  at  Nashville,  eiirht  months 
after  date,  to  the  order  of  Malt.  Biuks,  by  him, 
you,  and  J.  Robinson  indorsed,  for  the  sum  of 
sixtwn  hundred  dollars,  dated  the  COtli  day  of 
November.  1837,  was  this  day  prolejited  by 
me  fur  nonpayment,  and  the  holder  looks  to 
you  for  payment  as  indorser  thereof. 

**  liespecifully,  your  obedient  servant, 
**  Alpha.  KiirasLaT,  Notary  Public" 

And  defendant  introduced  the  depodtion  of 

N.  Hobson,  which  is  as  follows: 

"  Deprttiition  of  Hohmm. 

"Interrogatories  to  Nicholas  Uobson,  on  the 
part  of  the  defendant. 

"I.  Were  you  acquainted  with  the  defend- 
ant, iieuiamin  D.  Harris,  in  the  years  1887 
andl688t 

"2.  Do  you  know  whether  said  Benjamin  D. 
Harris  resided  in  Tennessee  or  Alabama,  in 
1887  and  1888T 

"3.  Have  ^^ou  any  recollection  of  ever  tell- 
iu);  Alpha  kingsley,  notary  public,  that  the 
said  Benjamin  D.  Harris  resided  in  Madison 
County,  Alabama,  in  1838? 

"  4.  Were  you  acquainted  with  the  plaintiff, 
James  Kobinson?  If  so,  State  where  he  resided 
in  1837  and  1888. 

"First.  I  was  not  acquainted  personally 
with  Benjamin  1).  Harris  in  1S37  and  1838. 

"  Second.  I  do  not  know  whether  said  Har> 
ris  resided  in  Tennessee  or  Alabama  in  1887 
and  1838. 

"  Third.  I  have  no  recoUeclion  of  A.  Kiu£»- 
ley  having  applied  to  me  In  reference  to  this 

particular  case;  he  often  made  application  to 
*me  in  regard  to  the  residence  of  per-  [*330 
sons  living  in  Alabama :  I  know  Uiat  there  are 
a  grcHt  many  of  the  name  of  Harris  residing  in 
Madison  County,  Alabama;  and  from  the  fact 
of  the  drawers  of  the  note  living  in  Madison 
County.  1  may  have  told  the  notary  public 
what  my  belief  was  as  to  the  residence  of  Mr. 
Harris,  but  not  from  any  personal  knowledge 
I  had  of  bis  residence. 
"Fourth.  I  was  acquainted  with  the  plaint- 


ksfo. 4.    4n(tedlt) ;  Slooken  v.  OolUn. T  Mees. ft 

Joint  Indoraers  arc  each  entlthid  to  seimnif e  no- 
ttoe.  Where  the jr  reside  in  different  ptaoes.  It  will 
■Mke  no  difference  that  the  notice  reaches  one  of 
thein  befofv  it  does  the  other.  The  bolder  has  per- 
formed hie  whole  duty,  and  exercised  reasoiiai>lo 
dfllseooe.  and  bis  rigbta  are  oomplete  and  perfect, 
ahfiiMvh  tlie  notice  should  not  have  icaohed  both, 
or  even  eltber  of  the  loint  lodorwrM.  Story  on 
Proak  NofeeStSeekSW:  GUiepanl  v.  Hawlsy,  1  Conn., 
M:  Bank  of  Chenango  v.  Hoott  4  Cow.,  sBS;  WIlUs 
V  Orwn.  5  HOtSH. 

HuW\BD  4 


At  to  certiftenU  of  natarv*  evident  nf  whatfatU; 
prtMntment,  rltmantU  nof eet* note  to  Fenwios 
V.  Sears,  1  CraTKli,  liV. 

Ah  to  tintiee  of  (Umaud  and  fionpay/nent,  when 
and  hincgitMn,me  note  to  Bttssstd  v.LeveilBff,9 

Wheat.,  102. 

When  pnml  ayrennoit  oj*  tniAocrnf  d<mtmd  i« 
vaUdt  see  note  to  Brent  v.  Bank  of  MetropoiiSi  1 
PetHW. 

nkrt  promise  o/ tfidmiKr  Co  ]MV  It  waiver  o/ noMss 
wttJ^  knowUdge  of  laeA««,  see  note  to  Thornton  v. 
Wvnnet  It  Wlieai.,  US* 
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iff,  Junes  Boblnaon;  he  residfld  in  Nadiirille 
in  the  years  1887  and  1888. 

(Signed)  "N.  HoBSON." 

Also,  the  deposition  of  Joseph  Estdl.  which 
is  as  follows: 

"  The  Dt position  uf  Joseph  E»tell. 

"  Qii(  <^fi(«n  hv  defendant.  Were  you  ac- 
quainttnl  wiih  ihc  defendant  in  the  years  1887 
and  18:38? 

"  Answer.  I  was,  aod  for  some  lime  he- 
fore. 

'  *  Question  by  same.    Do  you  know  whether 
the  defendant  resided  in  Tennessee  or  Ala 
bama  in  1887  and  1888T 

"  Alls.  I  <inderstond  that  he  resided  in 
Alabama  in  1837  and  1838.  I  otver  saw  him 
in  Alabama,  and  how  it  was  that  I  undoatood 
that  ho  rcsidrd  in  Alabama  in  tliosp  years  I 
cannot  now  recollect:  but  such  was  my  belief 
of  his  place  of  residence. 

'*  By  same.  Have  you  any  recollection  of 
telling  Alpha  Kingslcy,  notary  public,  tliat  tbe 
defendant  resided  in  Uadison  County,  Ala- 
bama, in  IfCW? 

••  Ans.  1  have  no  recollection  that  I  ever 
told  Alpha  Kingsley  that  tlie  defendant  re 
sided  in  Madison  County.  Alabama,  in  the 
year  1888.  Mr  Kingsley  has  often  Inquired 
of  UR.  that  is,  of  my  V)rother.  while  liviii!;.  and 
myself,  as  to  tlie  residence  of  persons  iu  Ala- 
bama, but  my  recollection  does  not  serve  me  as 
to  the  name  of  any  of  those  about  whom  he 
made  inquiries. 

"By  same.  Were  you  acquaint^  with 
James  Kobinson?  If  so.  State  where  he  redded 
in  1837  and  183S. 

'*An8.  I  wa.s  acquainU?d  with  James  Rob- 
inson ;  he  resided  in  Naahville,  Tennessee,  in 
the  years  1837  and  1838. 

^^gned)  * '  JOBBPB  SSTBLL.'* 

Defendant  also  infraduce<l  .ToHt'pli  Bradley 
as  a  witn(»8,  who  proved  that,  previous  to  the 
maturitv  of  said  note,  plaintiff  had  directed 
to  him' at  Huntsville,  Madison  County,  Ala- 
bama, notices  to  all  the  parties  to  the  note,  re- 
questing him  to  band  (heni  to  the  defendant 
and  the  other  parties,  the  notice?:  being  in- 
tended to  remind  them  when  the  said  note 
wonid  fall  due.  Witness  directed  the  notices 
to  the  positolfices  of  the  parti(«  respectively, 
and  to  defendani  at  his  postofflce  at  Croas 
Boads.  Madison  County,  Alabama;  but  the  no- 
tices of  protest  of  said  note  were  not  sent  to 
witness;  witness  acted  aa  plaintiff's  friend  in 
840*1  the  matter;  there  was  no  evidence  *to 
show  that  the  notary  knew  who  was  the 
holder  of  the  bill,  or  where  he  resided. 

The  court  instructed  the  'in  ,  ,  that  if  they 
beUeved  that  the  notary  made  tiie  inquiries 
stated  in  bis  depositions,  and  sent  notice  to  de 
fendant  as  therein  staled,  ho  beinir  ignorant  of 
his  true  residence,  that  the  notice  was  sutticient 
to  charge  the  defendant,  and  that,  under  the 
cin  innstaneeR  of  the  case  as  proved,  it  was  not 
necejjtiiry  to  make  inquiry  of  the  holder  of  the 
note  as  to  the  residence  fif  the  indorser;  to 
which  inslruclions  the  defendant  excepts,  and 
prays  the  court  to  8igu  aiid  seal  this  bill  of  ex- 
eeptioos,  wliich  is  done  accordingly. 

Wm.  CRAWFOnD.  [PKAI,.] 

The  cause  was  argued  by  Mr,  Crittenden  for 
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the  plaintiff  In  error,  and  Mr.  BrinltjftM  the 

defendant  in  error. 
Mr.  Crittendm: 

It  i.s  insisted,  on  the  part  of  Harris,  that  the 
instruction  given  by  the  court  is  erroneous; 
1st.  In  making  the  suiBciencv  of  the  notiee 

depend  exclusively  on  tlie  iury  s  belief  of  the 
circumstances  stated  iu  the  deposition  of  Kings- 
ley. 

2d.  In  instnirting  the  jury.  **  that,  nnderthe 
circumstances  of  the  case,  ii  was  not  utcusisaiy 
(for  the  notary)  to  make  inquiir  of  the  holder' 
of  the  note  as  to  the  residence  of  the  indorser." 

Harris,  on  the  contrury,  insists  that  **  the  cir 
cumstances  of  the  case'"  were  these,  namely, 
that  Robinson  was  the  holder  of  the  note;  UuU 
he  was  known  as  such  to  the  noUry;  that  bs 
lived  in  Kashville  at  the  time,  and  niiilil  1ihv« 
been  easily  and  immediately  found,  and  could, 
in  all  probability,  have  given  the  retjuired  in- 
formalion  as  to  the  residence  of  Harris,  and 
the  postofflce  nearest  to  him.  Ii  is  insu4ed  that 
all  these  drcumstaaces  are  proved  by  or  dedo- 
cilde  from  the  evidence;  and  ?lmt  it  ought  t- 
have  been  left  to  the  jury,  with  the  instniciiua, 
that,  if  they  believed  all  tbeae  drcmnstaQces  to 
have  existed,  then  that  it  w!»s  necej!?«rv  for  ito 
notary  to  have  made  inquiry  of  the  bolder  of 
the  note  as  lo  the  residence  of  the  defendant, 
Harris;  and  that  if,  in  consequence  of  hisacf- 
leclinj:  to  make  that  inquiry,  he  misdirected 
the  notice  to  Harris,  then  that  sucli  misdireclr>! 
notice  is  not  due  notice,  or  such  as  entitled  liie 
said  Robinson  to  recover  in  fiiis  aoioa. 

The  general  law  is,  that  the  holder  must 
notice.  The  uotwry  is  a  mere  agent  of  bti. 
The  inquiry  as  to  Barris'a  residence  ought  to 
have  been  made  from  Robinson,  who  lived  in 
Nashville.  (Story  on  Bills,  334.  hc.  809. 
ChiUy  on  Bills,  8tn  edit.,  ch.  10.  pp.  515.  316, 
524,  525;  Bavley  on  Bills,  5lh  edit.*  cb.  7,sec. 
a,  pp.  2«0~2^i3.) 

If  the  holder  doee>not  know,  he  should  in- 
quire. Much  more,  *thei),  sJiould  the  [*34l 
notary.  A  notice  is  more  than  a  mere  mstUir 
of  form,  for  it  qpight  have  enabled  Harris  to 
save  the  debt. 

Mr.  Brinley,  for  defendant  in  error.  iMta 
the  case  and  then  proceeded : 

Ist.  A  demand  of  payment  of  a  note  should 
be  made  on  the  last  day  of  grace,  and  noHee  of 
the  default  of  the  maker  be  put  into  the  poet- 
office,  if  lu-  live  in  another  phtce,  early  en<^b 
to  be  sent  by  the  mail  of  the  suooeediaK  di^. 
{LtnoT  V.  Robert*,  2  Wh-  rit  m) 

2d.  If  there  be  no  uoi-lollice  in  the  town 
where  the  indoner  rendca,  the  notice  mKf  te 
sent  through  the  postofflce  lo  the  po«oiBir 
nearest  to  his  residence.  {^Freeman  v.  BoynV*!^, 
7  Mass.  a,  488:  iivtomf  ▼.  Kip,  11  Johna  R. 
231.) 

8il.  The  putting  of  notice  into  the  postoflke 
is  sufficient,  without  proof  of  its  havinc  N  en 
actually  received.  {Mann  v.  lialdtriu,  6  Mm* 
R..  310:  Miller  v.  Haekky,  5  Johns.  R.,  tW: 
DieJwm  v.  Beat,  lOFateis.  578;  1  BeU*a  Com.. 
5th  edit.,  418.) 

4th.  If  due  diligence  be  TOid  toci^  notice 
to  the  indorser.  and  he  cannot  K- found. 
is  equivalent  to  due  notice,    (i^vart  \.  HtkA, 
SCaines* R.  181;  rSknyAlT.  ffawOffm.SBMmk, 
355:  1  Bell's  Tom.,  5th  edit.,  418.') 
1    5tb.  If  the  indorsee  u  ignorant  of  xtoc  indan^ 

Howaw  4. 
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er^i  place  of  abode.  It  is  an  ezewe  for  not  giv 

ing  him  notice;  and  then  it  becomes  a  question 
of  fact.  \viH>iher  he  used  due  diligence  to  dis- 
cover  it     {[{^{Uinnn  v.  Joseph,  12EaBt»  48S.) 

6th.  Whether  due  notice  hA>>  Iwn  piven,  all 
tiif  circumstances  neceswiry  for  the  giving  of 
such  notice  being  known,  is  a  question  of  law; 
and  the  court  will  determine  upon  the  facta. 
Where  the  facts  are  contested,  the  question  of 
Inw  becomes  mixed  with  fact,  and  is  for  ilu; 
dedsioo  of  the  jury,  under  instrucUoDa  from 
the  orart  upon  the  hypothetical  state  of  facta 
<  bn'meii  to  Ih'  j^rovt-d.  {EiU]h>  Hanky.  Chnpin, 
3  Pick.,  1»0;  Bank  of  North  America  v.  PeUU, 
4Dalla8. 127:  JMirttmeiaS.  t.  Vog^,  1  Dallas. 
'233;  27u«My  V.  Freeman,  10  Mass.  R,  86;  Bry- 
<Un  r.  Bryden.  11  Johns.  R,  187;  Davi»  v. 
Ibrridb,  6  Ohio  Rep.,  55:  Bank  of  Utica  v. 
R^rifier,  21  Wend..  643,  Bunk  of  Columbia  \. 
LavrenM.  1  Peters,  578;  Dickiiut  v.  Btul,  10 
Petm,  672.  > 

7th.  Tlie  defendant  excepted  to  that  portion 
o{  the  opinion  of  the  court  below  which  main- 
tained, that  it  was  not  necessary  to  make  in- 

Suiry  of  the  holder  of  the  note  aa  to  the  reai- 
ence  of  the  indorser. 

The  inference  is,  that  had  such  inqinry  been 
made,  the  requiaition  of  due  diligence  would 
be  nifsfled.  The  inference  ia  austained  by  the 
authorities.  But  there  is  no  case  which  decides 
Uiat  such  an  inauirv  of  the  holder  is  indispens- 
able; they  dedae  that  such  an  inquiry  is  proof 
due  dilijrence,  not  that  it  if  the  only  proof 
<^[  Mich  diligence;  that  it  is  sulticient,  not  that 
V.  i  tiiiiMpensnble.  For  instance,  inquiry  of 
342*]  one  of  the  parties  to  a  bill  as  to  *the 
residence  of  the  mdorser  \&  due  diligence. 
ifimrOae  v.  nargu,  3  Camp..  262.) 

The  holder  of  a  bill,  as  indorsee,  went  to  the 
house  of  his  inmiediatc  indorser  to  inquire  the 
residence  of  the  first  indorser,  and  it  wa.s  held 
to  tM  due  diligence,  {fiattman  v.  Jowph,  2 
Outtp..  461.) 

Where  the  notary  made  inquiry  of  the  second 
iodkmer  aato  the  residence  of  the  first  indqner, 
who  Infomied  him  that  notice  to  an  office  in  a 
post  town,  which,  it  seems.  wa.s  thrfc  miles 
aQii  a  half  from  the  first  mdorser.  and  whtre 
he  did  not  receive  hta  papers  and  letters,  it  was 
'u  ld  to  Im-  due  diligence.  (JSaiuwn  Jfoeft,  2 
;lill,  5b7.) 

Where  the  holder,  before  the  note  became 
due,  applied  to  one  of  the  parties  to  a-scertnin 
ihe  residence  of  the  indorser,  and  he  declined 
giring  him  any  information,  the  bolder  was 
cot  obliged,  after  the  bill  became  due,  to  renew 
his  inquiries  of  that  party.  (Firth  r.  Thruah, 
8  Barn  <k  Cre.ss..  :j87.) 

ilth.  There  ia  do  evidence  to  show  that  the 
Botarj  knew  who  was  the  holder  of  the  note. 
He  had  a  right  to  infer  that  it  belonged  to  the 
Planters'  Bank;  he  accordingly  inquired  of  the 
cashiCT  where  the  parties  lived,  that  he  might 
notify  them,  and  duly  mailed  notices  of  protest 
to  Madison  County,*  Alabama,  their  supposed 
place  of  resideaoe.   This  was  suflScient 

Notice  of  nonpayment  to  an  indorser  was 
left  at  lii.s  boarding-house,  where  he  was  re- 
porteil  to  rt>j.ide;  but  it  seems,  some  weeks  be- 
fore the  note  fell  due,  he  left  Philadelphia  for 
Europe,  without  tlie  knowledge  of  the  holder 
of  ihe  nrito.  The  notice  was  sufficient,  as  rea- 
sonabk*  diligence  had  been  used  to  ascertain 

IIOWAHO  4. 


the  residence  of  the  indorser,   (M*Murtri$  ▼. 

./onM,  8  Wash.  C.  C.  Rep    -?<if5  ) 

A  bill  was  drawn  and  dated  at  New  York, 
on  persons  residing  in  that  city,  who  accepted 
it.  The  drawpr<<  resided  in  Petersburg.  Vir- 
ginia. The  bill  Ix'ing  protested  for  nonpay- 
ment, two  letters  were  put  into  the  postofnce, 
eiving  notice  to  the  drawers,  one  directed  to 
New  York,  and  the  other  to  Norfolk,  Virginia, 
the  supposed  place  of  their  residence.  It  was 
holden  that  this  was  sufiicient  notice,  inasmtich 
aa  It  did  not  appear  that  the  ludder  knew  when* 
the  drawers  lived,  u;  !  r:(  tiro  had  been  dir-  rird 
to  their  supposed  place  of  residence.  {C'hijmtan 
V.  l4p9Combe,  1  Johns.  R..  994.) 

Besides,  there  was  no  evidence  to  show  that 
the  notary,  in  the  case  tinder  consideration, 
knew  who  was  the  holder  of  the  bill,  or  where 
he  resided. 

If,  after  reasonable  diligence  on  the  part  of 
the  holder,  the  resadeneeof  the  indorser  cannot 
be  ascertained,  an  excuse  is  furnished  for  a 
failure  to  give  notice.  The  rule  in  such  citses 
is,  not  that  it  is  sufficient  to  send  the  notice  to 
the  last  place  of  residence  of  the  indorser,  or 
to  the  place  at  which  the  bill  or  note  bears  date, 
but  that  it  is  sufficient  to  send  it  to  the  oftice 
believed  to  be  the  proper  *one,  from  (^*343 
infonnation  acquired,  upon  due  diligence  to 
ascertain  it.  {/fooj>e»  cfe  Bogart  v.  y'etrm/in, 
Erecutar,  2  Smedes  &  Marshall's  Rep.,  71, 
Mississippi  Rep..  January  Term,  1844,  cites 
Chittyon  Hill^  188:  Nirhnf  v.  Bate.  7  Yerger, 
305;  Chipinan  v.  Liptcomde,  1  Johns.  H., 
294.) 

9th.  Rut  suppose  that  the  notary,  knowing 
that  Kobinsou  was  the  holder  of  the  note,  had 
applied  to  him  for  information,  what  would 
have  been  bis  answer  in  regard  to  the  residence 
of  the  parties?  Undoubtedly  it  would  have 
been,  that  to  the  best  of  his  knowledge  they  re- 
sided at  Uuntsville,  Madison  County,  Alabama. 

The  defendant  introduced  Joseph  Bradley  as 
a  witness,  who  proved  that,  previous  t  l  e 
maturity  of  the  note,  Robinson  bad  directed 
to  him.  at  Hnntsvine,  notices  to  all  the  parties 
to  the  note,  requestini;  him  to  hand  them  to 
Harris  and  tiiu  parties,  to  remind  them  wh^ 
the  note  would  fall  due. 

There  is  nothing  to  prove  that  Robinson  was 
informed  that  they  were  delivered  to  any 
place  other  than  Huntaville.  Of  couiae,  haa 
the  notary  known  that  Robinson  wa«?  the 
holder,  and  consulted  him  iu>  to  the  residence 
of  the  parties,  he  must  have  answered  tliat 
notices  had  better  be  sent  to  Uuntsville.  The 
notary  did  no  direct,  substantially;  that  is.  he 
direiit'd  tli<  mi  ices,  "Madison  County,  Ala- 
bama," knowing  that,  from  the  general  rules  of 
the  ^toffioe  Department,  they  would  be  8«kt 
to  HuntsvilU',  the  county  seat. 

lUth.  "i'here  is  no  con&ict  between  the  testi- 
mony of  the  notary  and  that  of  M^rs.  IIob< 
son  and  f>le11;  Ihe  former  swears  that  he  ap- 
plied lo  tltem  for  information  as  to  the  residence 
of  the  parties;  they  could  i  <  ;  i  pcollect  that  he 
did  in  this  case  in  particular,  because  he  often 
inquired  &b  to  the  residence  of  persons  living 
in  Alabama.  His  positive  testimony,  as  to  the 
fact  which  he  was  interested  to  awertain, 
roust  be  believed ;  it  more  than  counterbalances 
their  want  of  recollection,  it  being of  no  Inter* 
est  to  them  to  remember. 
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Chitty,  In  h\n  Treatise  on  Bills  (8th  Ainer 

edit..  486),  s!i>  s.  thai  "  the  holder  of  a  bill  of 
exchange  is  excuse  for  not  giving  regular 
notice  of  iln  beinir  di^onored  to  an  Indoreer. 

of  whose  pl.ict'  of  residence  lir>  is  ijrnomnr  if 
be  use  reasonable  diligence  to  discjover  wiuTc 
the  indorser  may  be  found";  in  support  of 
this  undeniable  position,  he  cites  Poihier  de 
Change,  u.  144.    The  reasoning;  of  Pothier 
and  of  Pardessus  (Droit  Com.,  torn.  2,  art, 
42^1.  ill  the  opininn  of  Jmli/f  Story  (in  his  Com-  ^ 
im-utarieft  on  ihe  Imw  ul'  Bills  of  Exchange,  | 
850,  851).  covers  the  case  stated  by  Chitty,  : 
though  they  both  tmit  in  those  i>ections  of  the  . 
foree  majevr  (ri*  major)  as  an  excuse  for  a  non- 
compliance by  the  holder  with  the  rciiuisitc-* 
of  law,  and  not  upfui  thequeation  of  ignorance  1 
of  nsldenoe.   The  continental  ami  mil  law.  I 
wliicli  i>  iilcntiral  with  ihf  cumnioii  law  and 
common  scn&c,  do  not  require  im{>osHibililie8. 
The  law  does  not  presume  that  the  holder  of ! 
till-  paper  Is  acxpmintrd  with  tlic-  r(Hid('iic(' 
344:*]  *of  the  indorscrs;  and  if  the  notary  or 
holder,  after  diligent  inquiry  as  to  the  resi- ' 
dence  of  tin-  indorser,  cannot  ascertain  it,  or 
mi«italces  it.  und  gives  tho  notice  Uie  wrong  di- : 
reclion,  the  remedy  ii<:^iinst  the  indoner  is  not 
lost.    (3  Kent's  Com.,  107;  Barr  v.  >/Wr.y//,  9 
Ycrger,  253:  Story  on  Bills  of  Exchange,  334- 
847,  in  noUa.)     The  rule  of  due  diligence 
"must  not  be  aoch  as  to  oXog  commercial  op- 

F^ten.  676.) 

Mr.  Ju&Hee  Woodbubt  delivered  the  ophilon 

of  the  rnnjority  of  the  court: 

Under  the  bill  of  exceptions  in  this  case,  the 
proper  practice  in  some  important  particulars 
respecfinj  nnfircs  of  nonpayment  of  promis 
sory  notes  and  bills  of  e.\chauge  is  involved. 
It  appears  that  the  defendant  was  indorser  of 
such  a  vtiAo.  and  nt  the  trial  the  court  instructed 
the  iury,  Ihut  if  they  believed  that  the  notary 
maoe  the  inquiries  stated  in  his  (ic'{)06itions, 
and  sent  notice  to  the  defendant  as  therein 
stated,  he  beinir  ii,Mu>rant  of  his  true  residence, 
that  tlu'  nofic*'  wii.-*  hiiilicicnt  to  charizf  the  de- 
fendant, and  that,  under  the  circumstances  of 
the  case  as  proved,  it  was  not  neoenajy  to 
make  inquiry  of  the  holder  of  the  note  as  to 
the  residence  of  the  indorser;  to  which  instruc- 
tions the  defendant  excepts. 

The  sxibstance  of  the  inquiries  which  were 
made,  us  slmwn  in  the  depositions,  was,  that 
the  note.  In  in>r  '  itayahle  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Tennessee,  at 
Nashville,"  the  nuiary,  after  presenting  it  and 
payment  being  refused,  inquired  of  Khoae  '*  not 
unlikely  "  to  Icnow  the  residences  or  nearest 
xjstoffices  of  the  iudoi^ers.  as  they  were  not 
tnown  to  him.  He  recollect.^,  as  one  of  whom 
ic  inquired,  the  cashier  of  the  bank,  and  was 
nformed  by  him  that  Harris  lived  in  Madison 
County.  Alabama,  but  that  he  did  not  know 
his  nearest  pofitothcc  The  notary  made  simi- 
lar inquiries  of  a  Mr.  Estell,  who  had  redded 
In  Matlif-on  f\)iinlv,  but  was  found  to  be  igno 
rant  of  the  defendant's  neares^t  postoffice;  and 
the  notary  adds,  that,  knowing  "no  other 
pnnrrr  from  whence  to  denve  information  as 
to  where lu direct "  thenotict;,  he  "accordingly 
dirccteii "  thia  and  others  "  to  Madison  Ooimty. 
Alabama,  Iwowing  that,  from  the  general 
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[  rules  of  the  Pbstofltce  Department,  they  wouVi 
I  be  sent  tp  Huntsville.  the  county  >-  ;it  ■ 

The  only  "other  circumstani "es  of  the  case 
as  proved,  to  whidk  the  judge  pmhal>ly  rf- 
fer>.  are.  that  the  name  of  the  present  fl  i  nitfT 
appears  oo  the  back  of  the  note  as  the  last  ii> 
dorser:  that  he  was  then  an  inbabitaot  of  Xarii 
ville;  and  that  .loscph  Bradley,  a  witness  for 
tlie  defeiulaul.  lesiilied.  that  before  the  Dole 
reached  maturity,  he.  then  living'  at  nun:-;nili. 
received  notices  from  Robinson  for  Harri*  nnd 
the  other  indurners.  "  requesting  liioi  to  kiiod 
them  to  the  defendant  and  the  other  partiot.'* 
in  order  "  to  remind  *them  when  said  [*345 
note  would  fall  due."  and  that  he  directed  the 
ootid  f Harris  to  his  postoAos  Ik  Craa 
Roads,  in  Madison  County. 

It  is  further  stated,  as  a  part  of  the  ease. 
"  there  was  no  evidence  to  show  that  tin  no'jjy 
knew  who  was  the  holder  of  the  bill,  or  vbere 
he  resided." 

These  beinc  the  facts  a*;  proved  coik  rrr  ia? 
the  iuquirifi^  and  circumstances  to  wiuch  the 
judge  refers,  he  properly  considered  it  a  ques- 
tion of  law.  w  hfther,  upon  thus*-  fat  i»,  if  !* 
lievetl  by  the  jury,  it  was  nect-«»*itty  lo  nmkc 
inquiry  of  the  holder  himself  as  to  the  rn^idenee 
of  the  indorsers,  and  wheJtier  the  notirr  s« 
given  was  in  all  respects  sufficient  to  char^t  iar 
defeiuiant.  {Bank  of  Colnmhia  v.  Lavrtnu.  I 
Peters,  583:  10  Peters,  681;  jPrydrn  v.  Rtydm, 
11  Johns.  R..  187;  BndOwsk  v.  Murray,  1  K. 
H.  Rep.,  140.) 

It  is  to  be  regretted,  that  scmie  other  fscti 
were  not  ai;rreed  or  referred  to  the  jury;  fodi 
as  the  di'itance  of  the  n-sidence  of  the  deft-nd- 
ant,  tui  well  as  of  the  Cross  KoaUs  postoffice. 
from  Huntsvitle:  whether  he  vrA  aoeittkNned 
to  receive  letters  at  the  former  place;  and  wb>> 
in  truth  was  the  holder  of  the  note  at  the  tiro? 
it  fell  due.  But  the  judge  properlv  submbted 
to  the  jury  whatever  facts  the  parties  chose  t(» 
present;  and  it  is  usually  the  Ixal  course  thus 
to  submit  complicated  questions  of  law  tud 
fact,  accompanying  them,  however,  with  due 
legal  instructions  as  to  the  rules  which  on^\ 
to  govern.  (3  Kent's  Com.,  107.)  Then  the 
instructions  can  aa  easily  be  revised  as  if  Uk 
case  was  withdrawn  Iran  the  jury,  and.  what 
is  very  desirable,  the  rules  a.s  to  ronimcrcijJ 
paper  can  be  preserved  as  uniform  over  tlx: 
(K>mmereia]  world,  and  the  holden  of  it  havr. 
as  they  ought  to  have,  a  flx«Hl  ^tjindard.  -n  u 
like  Htate  of  facts,  for  protecting  as  weii 
knowing  their  riKht.s.  (11  Johns.  R,  187;  I 
D.  <fc  E.,  ir>8:  1  N.  H.  IJep,.  140  ) 

The  first  objeclitiu  that  has  been  raised  ua 
der  the  instructions  or  ruling  of  the  court  h. 
that  the  notice  doe<t  not  appear  to  have  been 
given  by  the  holder  of  the  note.  There  iii  do 
evidence  here  to  indicate  any  person  eictpt 
Robinson  or  the  tiank  as  the  holder  at  tlMt 
time,  and  probably  at  the  trial  it  was  taken  for 
granted  to  In^  one  of  them,  w  ithout  making:  «a.v 
inl  concerning  it  to  the  court  or  joiy. 
hichever  it  was.  there  is  no  preleckse  but  dMi 
the  notary  eame  into  pofv'se<««ion  of  the  note 
from  the  agent  of  the  holder  lawftUly,  sad 
with  a  view,  as  agent,  to  make  the  denaod.  sad 
if  not  paid,  to  irive  due  notice  When  note* 
are  left  at  banlcs  for  colleciion,  liie  ootariiK 
may  often  be  fgnorant  of  the  names  of  the 
holders,  t«  tbe  notes  am  handed  to  them  by 
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the  cashier.  He  would  as  properly  do  this 
bo-Mness  when  employed  by  an  agtut  of  the 
holder,  as  by  the  Jioldier  himself:  and  Laving 
the  note  in  either  of  these  ways,  he  would  be 
competent  in  law  to  (lilivcr  it  up  if  paid,  or,  if 
sot  paid,  to  give  notice  of  ibut  fact  to  tbe  in- 
doners.  It  bae  been  adjudged,  that  any  ag^t 
of  the  holders  mav  give  notice.  (Chitty 
on  Bills.  537;  Bank  of  Utica  v.  Smith.  18 
346»1  ♦Johna.  R,  239,  in  point;  Stewart  \. 
Kenmtt,  2  Camp.  R,  177.  by  Lord  Ellen- 
oorouj;h,  178;  3  Kent's  Com.,  108;  Stanton 
ii  al.  BloMom  et  nl.,  14  Maai.  R,  116:  7 
/4»y..  486:  f)  /^'/'f  .  423  ) 

The  agent  to  collect  the   note  may  do  it. 
Moidv.  Engg,  '>  Coweii.  30:5;  :i  iios.  A:  Pull., 
•m.  0  Taunt..  38;  15  East,  291;  9  East,  347;  1 
«  uaip.  R,  349:  Ogd^n  et  al.  v.  Dobbin  et  al.,2 
Ball's  Rep  ,  112.) 

And  in  9  Ycrger,  255.  it  was  decided  that  a 
notary-  public  Is  »  SttttaMe  agent  for  this  pur- 
po^^f  1 1  was  done  by  a  notuy  of  the  agent  In 
i  QaU,  112. 

The  meaning  of  the  rale  that  the  holder  must 
notice  i.=.  not  that  ho  may  not  do  it,  by  an 
agent,  as  any  other  commercial  act,  but  that  it 
jjiall  not  be  given  by  some  other  party  on  the 
bill  not  Ftanaiiiii  in  the  relation  in  which  the 
hohk-r  dtxib,  aiiti  who  hmi  uo  right  to  give  it  I 
sod  tiy  to  make  the  indorscr  responsible  when  I 
the  holder  may  l>e  willing  to  waive  a  resort  to  ! 
hiin.    (Tindnl  v.  Bnnrn,  1  D.  &  E..  170;  7  j 
W-n..  Jun.,  597;  1  Esp.  R.  833.)   In  this  case  i 
Ute  notice  is  express,  that  "  the  holder  looks  to 
ym  for  payment  as  indorser  "  of  the  bill,  and 
the  notary  liad  the  note  in  hi'^  pos^icf-siou  (11 
East,  117;  2  Camp..  178)  in  order  to  make  de- 
msiid  and  give  notice  in  behalf  of  the  holder. 

The  only  rem  iijint:  questions  which  arema- 
urial  are.  whether  any  further  inquiry,  and 
especially  of  the  holder  of  the  note,  ought  to 
Lave  tK'f'n  mn'le  by  the  notary,  as  to  the  resi- 
•Ifnce  of  liie  indorserh,  before  dispatching  the 
notices,  and  whether  the  noticeji  sent  were  .<u{' 
tjci*nf.  ron.sidering  the  information  he  obtain 
t^,  uad  his  ignorance  of  the  true  residence  of 
the  indorsers.  It  was  a  part  of  the  evidence 
that  the  indorsers  lived  remote  in  another  Slate, 
and  that  the  notary  was  ignorant  of  the  exact 
I'iaces  of  their  hIxkIc. 

Under  such  circumstances,  he  was  undoubt- 
edly bound  to  make  inquiries  of  persons  likely 
to  he  arquaintvfl  with  their  residences  Tliis 
l>e  did;  and.  among  them,  of  the  cashier  of  the 
l»nk,  the  person  most  likely  to  be  acquainted 
with  the  place  of  abode  of  those  making'  paper 
negotiable  and  payable  at  the  bank,  and  of  an- 
other person  who  had  lived  in  the  same  county 
with  the  iuclorscrs,  and  not  getting  entire  cer- 
t.iinty  from  either,  he  sent  the  notices,  address- 
♦:<1  as  accurately  a.s  his  information  <  nahlc  d 
Lim,  to  the  county  where  they  lived,  and  from 
the  capital  of  which  the  notices  would  be  like- 
ly to  be  forwarded  to  the  indorsers. 

Tlii<i.  in  most  cases,  might  be  sufficient  as  to 
!o(juiry.  and  especially  where  nobody  was 
known  to  re'-ide  near  who  was  able  and  bound 
to  give  fuller  and  more  accurate  information  on 
that  subject.  It  would  usually  satisfy  a  jury 
tliat  the  due  dili,2:encc  had  been  exercised 
which,  and  which  only,  the  law  imposes. 
(Chilly  on  Bills,  525,  8th  Amer.  ed.;8  Camp., 
¥M  )   But  it  is  argued  in  this  case  thai  the 
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holder  probably  liv  ed  in  Nashville,  and  t  uuld 
and  ought  to  have  been  res<irtcd  to  on  thi.-j  oc- 
casion for  such  information.  *{Chitty  [*«i47 
on  Bills.  595.)  This  argument  is  not  without 
force,  and  might  be  insuperal)le  if  the  notnry 
knew  who  the  bolder  was,  and  did  not  obtain 
otherwise  all  the  intelllffence  on  this  subject 
which  llie  holder  probab^"  possessed.  But  ilie 
eviiience  not  nhowing  that  he  knew  him.  did  he 
resort  to  the  holder^  agent,  and  obtain  from 
him  all  tlie  iMf()rniatinn  on  lliis  point  which  the 
holder  liiuiMjlf  was  likely  to  have  pussesfseil? 

8upi)o»ing  the  bank  to  have  been  the  hohler, 
tlie  cashier,  its  nprfnt.  was  resorted  to,  and 
doubtless  gave  all  the  intelligence  in  posses-sion 
of  the  bank  on  this  subject. 

But  supposing  Robinson  to  have  been  the 
holder,  which  is  the  only  other  probable  pre- 
sumption on  the  evidence,  and  which  is  con- 
tended for  by  the  defendant*  and  then  the  cash- 
ier was  doubtless  his  agent  to  collect  the  note, 
and  received  from  Kobinson  all  he  knew  as  to 
the  residences  of  the  prior  indorsers,  and  com> 
municated  it  to  the  notary  when  applying  to 
him  on  the  subject,  Tins  is  not  otdv  tlie  gen- 
eral inference  from  what  would  be  likely  to 
take  place  on  such  occa.sions,  but  is  strength- 
ened in  this  case  from  the  testimony  of  Brad- 
ley, on  the  part  of  the  defendant,  saying  that 
Robinson,  a  short  time  prior,  had  sent  notice 
to  him  at  Huutsville  for  thf'fsp  parties,  stating 
when  the  note  fell  due,  aiul  iliut  ho  requested 
him  to  hand  them  to  these  iudcMvers.  From 
this  it  is  obvious  that  liobinson  supposed  they 
resided  in  Huntsvillc.  or  he  would  have  sent 
the  notices  to  a  difTereiit  place;  and  he  would 
not  probably  have  desired  a  resident  of  Huuts- 
ville to  hand  them  to  the  indorsers,  unless  he 
believed  they  lived  in  the  name  {>laee. 

Tlu  re  can  be  little  doubt,  on  this  evidence, 
that  the  real  holder,  whether  the  bank  or  Rob- 
in^on.  did  give  to  the  cashier  all  the  informa- 
tion the  liolder  possessed  on  this  subject,  and 
that  the  cashier  communicated  the  sauie  to  the 
notary,  and  tliat  the  latter  would  have  obtained 
no  more  had  he  known  and  reported  to  the 
holder  in  person,  and  that  the  cjishier,  in  oon< 
forming  to  this  information,  by  addressing  no- 
tices to  ^ladison  County,  supposing  that,  by 
the  rules  of  the  Postolllce  Department,  they 
would  be  sent  to  HutUsville,  the  county  town, 
did  all  which  dti; y  rt  ifuired  of  him. 

Beside  the  liglit  tlunur  on  this  subject,  and 
favorable  to  this  concliision,  by  some  of  the 
general  positions  in  the  authorities  cited  at  the 
bar,  tlure  are  se\eral  i)recedents  which  bear 
more  ilircctly  ou  a  state  of  facts  such  as  exists 
in  this  case,  and  which  deserve  special  notice, 
a^  they  fortify  the  correctness  of  the  views  we 
have  presented. 

In  Sietcart  v.  Eden  v2  Caines.  121)  the  court 
ruled,  that  the  holder  was  bound  to  in(iuire  no 
further  than  a  reasonable  and  prudeat  laau 
should,  and  said.  "  We  do  not  exact  from  him 
every  possible  e.xertton,"  or  inquiry.  Only 
"ordinary  diligence"  isreqtiired  in  Inquiring. 
{CattikiU  Bank  v.  Stall,  15  W(  nd.,  3G7.  )  Only 
"reasonable  diligence."  (ifM<r  v.  EoaM,  5 
Bhmey.  648.)  So  in  Chapman  *y.  Up*  [•94» 
cfmbe  (1  .lohns.  B.,  294)  u  !u  re  a  bill  was  drawn 
and  dated  in  >iew  York  ciu,  on  persons  there, 
and  accepted,  but  proteslecf afterwards  for  non- 
payment, and  it  did  not  appear  that  the  holder 
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knew  where  the  drawers  lived,  but  sent  two 
notices  to  them,  one  wldresmi  to  New  York 
and  one  to  Norfolk,  it  was  held  that  they  were 

food,  though  the  drawer  in  fact  lived  in 
'etersburg. 

In  that  case,  inquiry  was  made  at  the  banks 
and  elwiwhere,  and  notice  was  sent  in  conform 
ily  with  the  information  received;  but  he  did 
not  inquire  of  the  ucceptors.  who  lived  in  New 
York,  and  could  have  told  him  correctly  where 
the  drawers  lived. 

In  3  Kent's  Com..  107.  it  is  laid  down,  that 
notice  need  not  always  be  sent  to  the  postoflice 
nearest  to  the  indorser's  residence.  It  suffices, 
if  sent  to  the  nearest  which  can  be  ascertained 
on  due  inquin,'.  And  in  1  Peters.  578,  and  2 
I'cters,  551,  where  a  notice  like  this  was  ad- 
dressed to  the  indorser,  as  belonging  to  the 
county  in  which  he  lived,  the  same  rule  is 
recognizetl.  It  is  true  that  there  the  party  in 
fact  resided  near  the  county  seat,  or  received 
some  of  his  letters  there,  about  which  there  is 
no  particular  proof  here;  but  it  is  said  to  be 
pnjper  to  address  a  notice  in  that  way.  "  if 
ufter  due  inquiry  it  is  the  only  description 
within  reach  of  the  person  .sending  the  notice." 

It  is  enough  to  send  the  notices  to  the  place 
where  the  information  received  reasonably  re- 
quires him  to  send  them.  (2  Carr.  &  Payne, 
300;  1  Bam.  &  Cress.,  243;  B^ink  of  Ulic<i  v. 
JJacuitKm,  5  Wend.,  587.)  If  the  place  it 
reaches  is  the  wrong  one,  he  is  then  not  in  fault. 
(5  Yerger,  67.)  All  his  duly  in  this  case  is  to 
use  "ordinary  diligence  "  on  the  subject,  and 
not  to  in.sure  at  all  events  that  the  notice  actu- 
allv  reaches  the  indorser.  (I  Peters,  582;  10 
J  bid.,  581.) 

In  Btirr  et  al.  v.  Marsh  (9  Yerger,  255)  it  was 
held  that  the  holder  was  not  bound  or  presumed 
to  know  where  the  indorser  lived.  But  it  wa.s 
enough  if  the  agent  of  the  inilorsee  or  holder 
made  due  inquiry,  and  directed  the  notices  to 
the  places  indicated  by  the  information,  though 
wrong.  It  was  the  best  that  could  be  done  un- 
der the  circumstances.  (Nicltol  v.  Bate.  7  Yer- 
ger, 307;  Duidap  v,  Thomp^tm  et  al.,  5  Yerger. 
«7.)  Where  so  many  postcfllces  exist,  the  resi- 
dences of  partii«  change  so  often,  and  people 
live  so  remote  from  each  other,  as  in  this  ojun- 
try.  it  would  clog  the  circulation  of  negotiable 
paper  if  the  holder  or  his  agent  was  lK)und  to 
know  everv  alteration  in  the  residence  of  in- 
dtirsers.  '^he  inquiries  were  at  the  bank,  and 
of  other  persons,  in  the  case  of  Barr  v.  Marsh, 
much  as  in  this  instance. 

\\\  iittirge*  et  al.  v.  2><?rrk**  ^  Wight  wick  Exch. 
Cas..  77)  an  inquiry  was  made  of  tlu'  of  an 
indorser  as  to  his  residence,  and  he  liid  not 
know  it.  and  the  court  held,  that  "sulllcient 
diligence  had  l>een  used."  And  in  Sturkrrt  v. 
Anderson  {3  Wharton.  116)  the  cas^'  itself  (»n 
o.xamination  shows  that  an  inquiry  of  the  olli- 
340*1  cers  'of  the  bank  where  tin*  note  was 
discounted  is  deemetl  sufficient,  if  there  Ik'  no 
others  near  who  are  likely  to  know  more  as  to 
the  residence  of  the  indor.sers. 

Some  cases,  it  is  true,  have  been  more  strin- 
gent, such  as  13  Johns.  R..  4iJ4,  and  3  Camp. 
K..  262;  but  they  do  not  contradict  our  con 
elusions,  as  in  the  first  one  the.  notice  was  sent 
to  a  wrong  place  quite  remote,  and  the  intjuiry 
is  said  to  have  been  limited;  while  in  the  liisl, 
DO  inquiry  was  made  except  al  the  "house" 
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where  the  bill  was  pa3'able.  Most  of  the 
referred  to  on  this  point,  of  due  diligence  in 
making  inquiry,  are  rather  cases  as  to  duedili 
gence  in  respect  to  the  time  when  the  adkm 
I  are  sent. 

I  Some  of  those,  as  bearing  on  this,  allow  a 
verj  liberal  time  to  make  inquiries  where  iLf 
residence  is  remote  (2  Barn.  &  Cress..  U 
Ibifl.,  393;  2  Dowl.  &  Ryl..  385;  2  Mwl  t 
Ry.,  359),  and  only  re<^uire  the  notice  to  beswt 
as  soon  as  infonmition  is  obtaine<I  UD<icr 
proper  exertion.  (1  Barn.  «fe  Cn^.. 
Gow's  R. .  81 ;  2  Camp.  R. .  462. )  And  sonx  ra 
so  far  as  to  exou.se  giving  notice  at  all.  if  ibe 
])lace  of  residence  at  the  time  is  unfixtd  4 
Camp.,  285),  or  cannot  be  ascertained  dO 
Peters.  580.  and  9  Wheat.,  591.  before  quotflli 
j  In  the  case  now  under  consideration,  then,  the 
j- conclusion  seems  well  sustained,  that  rcana 
able  inquiries  were  made  as  to  the  rcsideDce« 
of  the  indorsers.  and  notices  promptly  di** 
patched,  by  a  proper  agent. in  coraformitj  with 
the  information  received.  Whether  the  notict* 
were  actually  received  or  not.  and  whether, 
if  received,  it  was  not  as  soon  as  if  ibi v  had 
been  directed  to  the  Cross  Rrwids  postotfice.doA 
not  appear,  nor  is  it  material,  as  the  circoffl 
stances  before  mentioned  show  due  dilisrnot.' 
and  thus  makes  out  a  sufficient  case,  whether 
the  notices  ever  reached  the  indorsers  or  noL 

Let  the  judgment  belove  be  affirmed. 

Mr.  Justice  "SIcLk as  : 

I  dissent  from  the  opinion  of  the  coart  m 
this  case  with  regret. 

The  Circuit  Court  instructed  the  jury.  •*tk« 
if  they  believed  that  the  notary  made  tb<  ii 
quiries  stated  in  his  deposition,  and  seal  ooticti 
to  the  defendant,  as  therein  stated,  be  brinj: 
ignorant  of  his  place  of  resi<lence.  Uat  tli 
notice  was  sufficient  to  charge  the  defendant; 
and  that  under  the  circumstancoe  of  the  casr.a^l 
proved,  it  was  not  necessary  to  make  inqoirr 
of  the  holder  of  the  note  as  to  the  residenct 
the  indorser." 

The  note  was  given  by  John  P.  Burk»AOl 
to  Matlh.  Burks,  for  sixteen  hundre<l  (lolI»r*,i 
eight  months  from  it«  date,  payable  tad  W 

fotiable  at  the  Planters'  Bank  of  the  9tMS9d 
'ennessee,  at  Nashville.  It  was  indorwd  by 
Matlh.  Burks,  Benjamin  D.  Harris,  the  drf» 
ant  below,  and  also  by  J.  Robins«in,  the|' ' 
iff.  The  note  docs  not  appt-ar  to  hate 
negotiated  at  the  bank.  A.  Kin^lcT.  tit 
notary,  made  a  demand  of  paynMrni  tl 
bank  when  *the  note  become  due.  Nit  f*^W^ 
it  does  not  appear  who  delivered  it  U>  i&B* 
Notices  of  nonpayment  were  directed  iT 
notary  to  Matlh.  Burks  and  Benjamin  D.  Barr  *. 
the  two  tirst  indorsers,  to  M«Hli**^  Cwaty,-!^ 
bania. 

He  did  not  know  where  these  indoon'*' 
sided,  but  Hol>son,  the  cashier  of  tbeba 
whom  he  applied  for  informatkiii  as  to 

f)lace  of  residence,  informed  hun  ihs* 
ived  in  the  alxjve  county  and  Slate. 
information   was  communicaied  to 
Joseph  Estell,  hut  neither  of  these 
knew  the  postoflices  nearest  to  the 
indorsers. 

Bradley,  a  witness,  stated  thttt 
the  maturity  of  the  note.  Rohinioo 
him,  al  UuutsvilJe,  Mi»d^<Wff  County. 
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notices  to  all  the  parties  to  the  note,  requesting; 
hini  to  hand  tlicin  to  Iliirris  and  the  other 
parUes,  st&tiog  the  tioie  when  it  would  become 
doe.  Aod  that  witneaa  directed  the  noliceM  to 
tlj(  n-spective  p<^t offices  of  the  parties.  To 
Harris,  he  directed  the  notice  to  the  postodiec 
al**Cro8s  Roads,*' Madiflon  County.  Alabama. 

On  this  slate  of  facts,  the  rnurt  in^fnu  t<  <l 
the  jury,  "that  the  notar>*  was  not  bound  to  in- 
quirt;  of  the  holder aa  to  the  realdeooe  of  Ihe 
indorsers. " 

The  notary  did  not  act  for  himself,  but  as 
agent  of  the  holder;  and  it  was  proved  that 
j£>bin9ou.  who  appears  to  have  been  the  holder, 
resided  in  the  same  to^  with  the  notary,  and 
knew  tlif  projxT  direction  for  llu'  iiolici's.  Now, 
the  bolder  is  bound  to  give  the  notice  himself, 
or  throng  hia  agent ;  and  can  he  evade  the  law 
liy  i-mployinir  an  agent  who  is  ignorant  of  rhi- 
residence  of  the  indorser,  whi(;h  is  kuowu  u> 
hiiaaelff  He  knows  where  the  indorser  re.sid(;s; 
i«  he  not  then  bound  to  direc  t  the  notit  f'  us  tlie 
kw  requirt's?  It  is  a  new  priucipie  in  the  law 
of  agency,  ii  >  i  he  knowledge  of  the  principal 
shall  not  atTect  him,pro\ ich-d  ho  can  employ  an 
ngent  who  haf^  no  knowlcdgu^on  the  subject. 
Tlie  holder  is  bound  to  communicate  to  the 
notary  all  the  knowledge  he  has,  so  that  the 
Dotice  may  be  properly  directed.  And  if  this 
be  not  done,  and  the  notice  i.s  improperly  di- 
rected, the  holder  loaeB  his  recourse  against  the 
Indorser.  This  seems  to  me  to  be  clear  of  all 
doubt. 

In  the  case  of  Pretton  v.  Day-sMm  a  al.  (7 
LouMaoa  Rep.,  7)  it  was  held  "that  the  holder 
of  a  bill  or  note  ought  not  to  avail  hiiti.^elf  of 
the  ignorance  of  the  notary  ab  lo  the  reiiiUcnce 
of  the  indorsers  in  giving  them  notice  of  pro- 
test; if  he  knowM,  lie  mnf?t  disrlo«.e  ilu  ir  resi- 
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deoce,  or  it  seems  that  h\»  neglect  will  di&ciiarge 
 (he 

thf»  rotirt 


the  indoiaeiB."  And  this  is  (be  case  now  before 


Tbere  wsis  uo  proof  that  the  notary  knew 
where  Robinson,  the  plaintiff  below.  re«ide<l; 
but  it  is  proved  that  he  lived  in  the  oune  town, 
his  name  b«  ing  on  the  note,  and  from  the  falH 
that  Tlie  notary  jrave  no  notice  to  him  as  inrlors 
er.  it  is  clear  that  he  knew  he  was  *the 
holder.  In  HOt  tr.  F(irraa(8  Oreenl,  988)  it 
wusi  held  "that  where  the  residence  of  the 
drawer  of  a  bill  is  unknown  to  the  holder,  he 
ought  to  Inquire  of  the  other  parties  to  the  bill 
if  their  resilience  is  known  to  him."  And  in 
Hartford  Bank-  v.  SUdman  (3 Conn.  Rep..  4«9), 
'•where  the  holder,  who  was  ignorant  of  the 
indor^r's  residerice,  «cnt  the  notice  to  A,  who 
was  acquainted  with  it,  rcquesliag  him  to  add 
to  the  direction  the  indorser  s  place  of  residence, 
it  was  held  sufficient." 

*'lf  the  holder  of  a  bill  ttws  reasonable  dili- 
;:ence  to  diM  over  the  residence  of  an  indorser, 
notice  given  as  soon  as  this  is  discovered  is  sufli- 
dent.*^  {Pra^  ▼.  Dnytaen  etai.,1  Louidana 
Pj'p. .  7.)  In  ritreriwii'  v.  Burgii*  Camp., 
282)  Lord  EUcnborough  said;  "Ignorance  of 
the  Indorser's  residence  may  excoae  the  want  of 
due  notice,  but  the  pnrty  mnst  show  *\v.\\  he 
has  used  reasonable  diligence  to  lind  it  out. 
Had  he  done  so  here?  How  should  it  be  ex- 
pected that  the  requisite  information  should  be 
obtained  where  the  bill  was  payable?  Inquiries 
ml|^t  have  beeB  nade  vi  the  other  persons 
whoMo  names  appeared  npoD  the  bill,"  Ac  In 


Bateman  v.  Joteph  (19  East.  433),  "in  an  action 
by  an  Indorsee  atrainst  the  payees  and  first  in- 
dorser of  a  bill,  it  appeared  the  plainliil  re* 
ceived  notice  of  its  dishonor  on  the  80th  of 
September,  in  time  to  <;ivo  notice  to  the  defend- 
ant on  that  day;  he  gave  no  notice,  however, 
until  the  4th  of  October;  to  excuse  which,  his 
( lerk  proved  that  the  plaintiff  did  not  know 
the  defendant's  residence  until  tliat  day.  Lord 
Etlenborough  left  it  to  the  juiy  whether  the 
plaintiff  had  tise<l  due  diligence  to  dnd  the 
defendant's  residence." 

In  Story  on  Promissory  Notes.  370,  ru>i»  1,  it 
is  laid  down  "That  mcrelv  inquiring  at  the 
house  where  a  bill  is  payable  is  not  due  dili- 
gence for  ilndinjr  out  an  indorser.  Inquiry 
should  bo  made  of  some  of  the  other  parties  to 
the  Wit  or  note,  and  of  persons  of  ue  same 

And  auniu.  in  pace  rJRS,  riotr,  "To 
c-vcusc  the  not  giving  rt-guiar  notice  of  the  dis- 
honor of  a  bill  to  an  indorser,  it  is  not  enough 
to  show  that  the  holder, beinfri.irnorant  of  the  res- 
,  idence,  made  iuquiries  U[>on  the  subject  at  the 
'place  where  the  bill  was  pa3rable;  he  8liould 
have  inquired  of  every  other  party  to  tlie  fjill." 

There  is  no  pretense  that  tiie  i»ank  was  the 
holder  of  this  bill.  For  the  evidence  showed 
that  the  notary  did  inquire  of  the  cashier  oi  the 
bank  where  the  indorsers  resided.  But  the 
court  charp  li  that,  under  the  circumstances,  it 
was  not  necessary  for  the  notary  "to  make  in- 
uiry  of  the  homer  of  the  note  as  to  the  resi* 
ence  of  tlie  indorser";  the  court,  therefore, 
referred  to  Robinson  as  the  holder,  and  not  to 
the  bank.  This  charge  Is  wholly  inconsistent 
with  the  s\ipposUion  that  the  note  was  dis- 
C')unte<l  by  liie  bank,  for  then  it  would  have 
Ikm  n  tlie  holder,  and  the  proper  inquiry,  as  to 
the  residence  of  the  indorsers,  was  made  of  it. 
The  note  bears  no  marks  of  its  having  been  dis- 
counted. That  Robinson  *wa8  the  [*8{(S 
holder  app«»nr«»  from  the  notice  he  gave  to  the 
parties  when  the  note  would  become  due,  from 
the  fact  that  he  was  not  not i tied  as  an  indorser, 
and,  also,  that  he  commenced  suit  as  the 
bolder  after  the  dishonor  of  the  note. 

The  turnint^  point  in  the  case  is,  whether  the 
holder,  in  failing  to  give  the  proper  direction 
to  the  notices  liy  his  agent,  the  notary,  is  not 
an8weral)le  for  (he  knowledge  he  possessed  of 
the  residence.H  of  the  indorsere.  which  he  failed 
to  communicate  to  the  notary.  I  care  not 
whether  or  not  Robinson  knew  (he  postofflces 
of  the  indorsers.  He  had  communicated  with 
them  through  Bradlej,  the  witness,  and  if  the 
;  notices  had  been  thus  sent,  the  law  required 
!  nothing  more. 

It  will  be  ob<>erved  that  the  cases  cited  show 
\  the  duty  of  the  bolder  as  to  giving  notice, 
j  And  it  is  believed  no  case  has  been  reported, 
except  the  one  cited  from  Louisiana  lieports. 
where  it  has  been  supposed  that  a  principal 
having  knowledge  of  the  residence  of  the  In* 
dorser*-  could  excu-e  himself  from  tdvin^r  noli(•c 
l  to  them  by  a  want  of  such  knowledge  in  his 
'  agent.   Thai  the  notary  knew  Robinson  was 
tlu^  holder  is  conclusively  shown,  as  before  re- 
marked, by  not  treating  hini  as  an  indorser. 
His  name  was  upon  the  note  as  an  indoiacr, 
and  he  mu«il  have  understood  the  purpose  for 
wliich  the  indorsement  by  Lieu  wjui  made. 

All  the  authorities  say  the  holder  is  bound  to 
use  reasonable  diligence  to  ascertain  the  resi 
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dence  of  the  indorser;  and  when  he  attains  that 
knowledp'.  is  he  not  governed  by  it?  And  if 
so,  is  he  not  equally  bound  to  communicate  it  to 
his  agent  whom  he  ma^'  employ  to  ^ive  the 
notice?  A  denial  of  this  principle  will  over- 
throw the  doctrine  of  notice,  as  established  for 
more  than  half  a  century. 

I  think  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  renire  cU  now,  in 
the  Circuit  Court. 

Mr.  Justice  McKiNLEY  also  dissented. 

Judffment  affirmed. 

atcd-9  Wow.,  568.  558;  18  llow.,  519. 


353*]  •JOSEPH  E.  FOXCROFT,  Plaintiff 
in  Error, 

V. 

DAVID  MALLETT,  Defendant 

Grant  (glands  upon  condition,  eon^tmrtion  of 
— mortgage  of  grantee  h  interest — decitfum  of 
State  court  c/nitroUed  by  common  laic  not  con- 
elusire  ujton  thit  court. 

Where  a  towpphlp  of  land  was  lyrantifl  to  a  col- 
lejfH  upon  trondition  (aiiiongst  nthersj  that  the 
Krantoi'S should  Klve  security  thiit  X\\vy  would  nlace 
a  ccTtHin  riuinl»er  of  w.>ttl('r9  on  theluiid  wilfil'i  a 
wrtain  tiints  th»'  duty  of  pluflntf  Hettlera  renialni-d 
as  a  iwrmanent  charKe  upon  X\w  land,  unlest-  f«>un- 
torat-trd  by  express  HKrconieuts  and  spcciul  provis- 
ions between  t*omt*  ol  tin- •iubw'quent  (franlees. 

Th«'  ftt^oond  jrrantfc.  In  his  tlettl  to  a  third  jcnintoe  ; 
for  an  undivldiil  portion  of  thi>  land,  having  **ex- 
c«>pted  an«l  n'scrvcd  ecrtiiin  lots,"  and  convcytnl 
the  rt'jit,  **  subject  to  the  oondltl(»n  that  th«'  third 

frantec  should  perform  his  part  of  the  s<.>ttlinfr 
uties  in  pr<»iH»rtion,"  and.  also,  "that  fnun  the 
portion  conveyed  a  part  should  taken.  In  the 
proportion  which  the  part  conveyed  bore  to  the 
wljole  township,"  l)y  Ihls  lauKua^e  limited  the  ex- 
tent and  nature  of  the  Kntnt. 

When  this  third  irrantee  mortirafred  his  interest, 
the  portion  of  land  dentincd  for  r«ettlers  <lid  not 
pass  by  the  mortifUKe :  luit  wlim  this  portion  wius 
afterw-ards  lotnite<J  ac<'ordiiiK  to  law,  a  title  accrued 
to  the  settler,  paramount  to  a  title  held  under  a 
foreelosun-  of  the  inort^'iiKC 

Whether  the  clause  in  the  orlirinal  R-rant  Ih?  con- 
strued as  an  e.vei  pti<m  or  n-servation,  or  as  a 
condition,  tlie  result  would  Im>  the  ftaine.  'I'be  title 
to  the  fettlers"  lots  did  not  vest  in  any  of  the  i>er- 
sons  thmuRh  whom  the  (frant  passed,  but  rt^mained 
as  a  cliartre  u|M>n  the  land,  until  the  intentions  of 
the  l<e(;lslature  were  carric<l  out  Uy  au  actual  set- 
tlement. 

Hy  appropriatinfr  these  lots  to  settlers,  no  part  of 
the  securlty  provided  liy  the  tnortiraK<'  Is  wiih- 
dniwn,  becauw  the  inortjfaK'e  itself  must  ha\'ec<jn- 
templated  su<'h  an  arran»fcment. 

The  mortKHKc  l)einK  executed  on  the  same  day 
tliat  the  inortjraReor  received  hi>*  title,  an<I  con-  , 
tainiuK  a  referent;*'  to  the  <leed  to  the  mort*raireor, 
both  deeds  may  l»e  considered  parta  of  one  tranft- 
action,  and  t>e  construcil  toKCthur. 

A  ilei'ision  of  a  State  court  uiKin  theconstrut-tion 
of  a  deed,  as  to  matterx  and  lantrunRe  belonifinic  to 
the  common  law  and  not  t<i  any  local  statute,  al- 
tlxuiKh  entitled  to  high  respect.  Is  not  couclusive 
upon  this  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  U^nited 
Stat'js  for  the  District  of  Maine. 

It  was  a  writ  of  right  suwl  out  by  David 
MuUett,  an  inhabitant  of  New  Hampshire,  de- 
manding two  lots  of  land  situated  in  Lee.  in 
the  County  of  PenoWol.  and  State  of  Maine,  j 
b<;ing  lots'numbered  eleven  iu  the  fourth  range, 
and  eleven  in  the  fifth  range,  containing  two  ! 
hundred  acres,  more  or  less,  in  said  town  of ! 
Lee.  I 
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As  an  illustration  of  the  chain  of  title,  on  the 
part  of  lx)th  plaintiiT  and  defendant,  the  ^^ 
porter  has  prepared  two  diagrams  (seeopposhe 
page),  showing  the  title  as  exhibited  upon  the 
trial  by  the  plaintiff  and  defendant  respect- 
ivelv. 

*()n  the  19th  of  February,  1805.  the  [♦355 
State  of  Massachusetts  passed  the  foUowing 
resolution: 

No.  1. 

"  Remlve  on  tfie  Petition  of  the  Preindent  a*d 
Trustees  oj  Williams  College,  granting  lArm  c 
Tottmhip  of  Land,  with  a  Prorxto.  Febr%arj 

19.  1S05. 

"  The  committee  of  lK>th  houses,  to  wbfm 
was  referred  the  petition  of  the  President  and 
Trustees  of  Williams  College,  praying  the  aid 
of  government  to  enable  them  to  build  a  chapel 
for  the  performance  of  divine  service,  ud  for 
keeping  the  college  library  and  apparatus,  b»T 
ing  examined  the  origin,  rise,  and  progress  of 
that  K(>minary,  from  itj(  institution  to  the  pr«>- 
cnt  time,  together  with  the  aid  heretofore  af- 
forded by  the  government,  and  the  exl*tiDe 
state  of  its  fundft,  l>eg  leave  to  observe,  lhalibe 
funds  grante<l  hy  the  original  donor  and  the 
government  have,  in  the  opinion  of  the  com- 
mittee, been  judiciously  applied  to  the  ohyn 
of  the  institution,  and  with  success  exceetliw: 
the  most  sanguine  exivectations.  and  that  ibe 
present  state  of  the  college  affords  a  reMOoal4e 
and  pleasing  expectation  of  its  future  extensirf 
iH'nelits  to  society,  and  that  a  chapel,  for  tbf 
purposes  alx)ve  mentioned,  would  effe<tuallr 
promote  the  same;  and  as  the  cncourageioeiits 
and  grants  of  the  government  lo  that  college 
have  not  been  ecjual  lo  those  made  to  othtr 
seminaries  in  the  Commonwealth,  the  commit 
tec  ask  leave  to  report  the  following  reaolTe. 
which  is  submitted  by  Elzra  Starkwe«tber,  per 
order : 

JifMolred,  For  reasons  set  forth  in  the  pcti 
tion,  that  there  be.  and  hen>by  is,  granted oae 
township  of  land,  of  the  contents  of  six 
square,  to  lie  laifl  out  and  .  i  froroaavcl 

the  unappropriate<l  lands  Im  .i  ':  '  Coi- 

monwealth  in  the  District  of  >;  t4lg 
the  ten  townships  lateU'  purcl  '  i- 

obscot  Indians,  the  same  to  Ih   \  (.^uU  m 
President  and  Trustees  of  WiUiamt 
and  their  successors  forever,  for  the  tm,  b% 
etlt,  and  purpose  of  supporting  the  said  OoBMi 
to  be  by  them  holden  in  their  coqwmi  9) 
pacity,  with  full  (x>werand  autt^cMritj  loorM' 
divide,  and  manage  the  same,  or  to  sdl,  o« 
vcy.  and  dist>ose  thereof,  in  such  way  and 
ncr  as  shall  best  promote  the  intereA  and 
fare  of  said  college;  the  same  tu  be  laid 
under  the  direction  of  the  committee  for 
sale  of  the  eastern  land.s.  at  the  expeaae  ot 
said  cor]X)ration,  and  a  plan  thereof  to 
lodged  in  the  secretary's  office. 

"  ProtitUd,  The  trustees  of  s^uA  v  P.  ^.-r  aft 
their  assigns,  shall  c*ause  to  be  s^  ttiiii  c:!ii 
families  m  said  township  within  tweirrn 
from  the  passing  of  this  resolve; and.  al!io,'lJttt' 
there  be  reeerve<I  in  said  township  three  lot» 
of  three  hundred  and  twenty  acres  each,  forlii' 
following  uses,  namely,  one  lot  for  the  t 
tied *minister;one  lot  forthe  uscof  ibc[ 
ministry,  and  one  lot  for  the  use  of 
said  township." 
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354*]  *MaLL£TT'8  (PLAI^'TIFF  BELOW  AKD  FOXCBOFT'B  (PLAINTIFF  lH  BBROB) 

DsrSNDAlIT  III  BBBOE)  TlTUL  TmM, 


BtKlOa 


F«b,15, 


ed, 
189k 


CoUegQ. 


Deed,  Feb.  V>,  1830, 
hat  not  delivered ,  till  Juae  S»  1897. 


N.  Inver»()U. 


Deed.  Feb.'I5,lgaO,  De«d,May 
for^j  pftrt.      for  1.0UU 


16.1821 
acres. 


Hodgklnt. 


Greeley. 


lafersoU. 


Deed  to  Ingorsoll 
by  M^eU. 
May  7.1  IKK. 


De 
June 


De 


I 


Samuel 
MalletU 


5,1887. 


Partition  under  a  me«tin|r  of 
jtroprletors,}  April, 


•  t 


Samuel 
Mallett.  in 
eevenUty. 


AnffUflt  tt,  IflSO. 

I David  I 
MaUctt.  deft 
In  error.  I 


fitata. 


De 


Deed,  Feb 
.ImtiiotdeltTered 


15.  i«eo, 

tlUJttneMflir. 


N.  In^erHoll. 


De  (Ml, 
Junes.,  1837. 
1 


8.liuiett. 


MortUii»re, 
Juue  5,|  lt£i7. 


OoUege. 


Suit  upon  the  ,mort4ra(r<>.  and 


poaseflelon 
1)7  tne  colio^>. 


June.  1838. 


May  11.1  i»a5. 


Webber. 


Sundry 


ooavttywioes 


Foxcroft, 

glaintiir 
I  error. 


And  on  the  STUi  of  Juiiiary*  1920^  tlio  fol- 
towing: 

No.  2. 

"  RettAttd,  That  the  commissioners  of  the 
land  office  be,  and  they  hereby  are  authorized 
and  empowered  to  satisfy  a  frant  of  a  town- 
hip  of  land  of  the  content*  ofsix  milcK  f:<juiire. 
Aade  by  a  reeolTC  of  the  iiineleenUi  of  Febru- 
ary, eighteen  hundred  end  fire,  to  tbe  Preri- 
dent  and  Tnisteos  of  Williaiiis  rolk-ge,  by  lo- 
cating tbe  same,  and  convering  the  said  corpo- 
ration townehlp  number  three,  in  the  eecond 
.  uortl.  f  f  Ringlmm's  Penobscot  purcbaee, 
the  game  Ixing  numbered  four,  assurvcjcd  by 
Alexander  Greenwood.  Providied  eaid  grantees, 
or  their  assigns,  shall  first  pay  to  said  commis 
&ionerB  the  expense  of  surveying  and  locaiing 
aeid  township,  and  give  security  to  the  Com- 
monwenlth  in  a  manner  satisfactory  to  said 
Commissioners,  tliiit  they  will,  within  one  year 
from  the  passing  of  this  resolve,  cut  out  a  i  o  id 
two  rods  wide,  from  the  terminiUioa  of  the 
road  oommoniy  called  the  8t.  John's  Road 
{which  iMB  been  opened,  under  tlie  direction 
SawMMD  4.  U.  8.,  Book  11. 


of  the  said  commissioners,  fmm  PenobsooiRiT> 
er  into  township  innnber  two  in  the  first  range) 
to  said  township  to  lie  conveyed,  and  clear  a 
traveled  traclc  therein  of  one  rod  in  width ;  and 
that  within  two  years  they  will  clear  a  like  rf>ad 
through  said  township,  so  to  be  conveyed,  and 
make  the  nec<  ssary  causeways  and  bridges 
thereon,  ail  in  a  mumer  U>  be  directed  by  said 
commMonert;  and  within  three  years  will 
place  on  said  township  iliiriy  families  as  set- 
tlers, of  the  deecriptioQ  named  in  the  act  for 
promoting  the  sale  end  settlement  of  the  pul^ic 
lands  in  the  District  nf  Maine  ;al«v)  reeernng  in 
said  townsliip  the  usual  i)ublic  lutii." 

On  the  lOtn  of  February.  1820,  the  commis- 
sioners executed  a  deed  to  the  college,  in  which 
they  recite  the  preceding  resolution  and  pro- 
ceed thus: 

"Now,  therefore,  know  yr.  that  we,  the  un- 
dersized, whose  seuls  are  hereunto  affixed, 
uppomted  commissioners  for  promoting  the  sale 
and  settlement  of  the  public  lands  in  the  Dis- 
trict of  Maine,  eonfonnable  to  an  act  passed  the 
fifteenth  daj  of  Fehraaiy.  eighteen  hundred 

64 


Digitized  by  Google 


* 


896 


OouxT  or  not  Uhitkd  BTATsa. 


ISfl 


ami  sixteen,  by  virtue  of  powers  vested  In  the 
undersigned,  and  jMirsuaiit  t(t  tln'R"-(ilvc  of  the 
twenty-seventh  day  of  January.  ciglutHia  hun- 
drndand  twenty.herein  recited, do  by  these  pres 
eut**,  inlx  liiilf  (.f  flicCommonwealth  nfon  saiii, 
a.s.si£n.  rcliD(|uii>h,  and  uuitclaitn  to  the  Presi- 
dent and  Triutees  of  wiUiams  Collejre.  and 
their  Rurrossors  forever,  one  towo'lup  of  land, 
of  the  conteoiR  of  six  miles  square,  lying  iu  the 
County  of  Penolwoot,  aa  the  same  waaatirveyed 
by  Alexander  Oreonwrwid"  in  tlio  yvnr  of  our 
357*J  *Lortl  one  Ihousand  ci^lil  huu<ltXHl  xiud 
eleven,  bounded  and  described  as*  follows, 
nnrnely.  «!(mtherly  on  township  numl)er  three, 
in  ihc  lir.sL  ranpe:  westerly  on  located  land; 
northerly  on  unlocati d  land,  and  easterly  on 
townnhip  numbered  four,  iu  the  aecond  ranpre, 
containing  twenty-three  thotifland  and  forty 
acres;  coiHliiiniK'd.howcviT.  that  the  said  grant- 
ees, their  succtissors  aud  assigua,  iihaU  lay  out 
three  lots  of  three  hundred  and  twen^  acres 
each  for  public  Ui<e8.  One  lot  for  the  first  set- 
tled minister,  his  heirs  and  axi^igns;  one  lot  for 
the  uae  of  the  ministry,  and  one  lot  for  the  uae 
of  the  fschrxils  in  Fnid  township. 

"To  have  and  lo  hold  the  aforegranted  prem- 
\in»  to  the  President  and  Trustees  of  Williams 
('ollpjTe.  their  Micct-^sors  and  imsigns.on  the  con- 
ditions aforesaid,  forever.  In  witness  whereof 
we  have  hereunto  st^'i  our  hands  and  affixed  our 
seals,  this  fifteenth  day  of  February,  in  the 
year  of  our  Lord  one  Inousand  eight  hundred 
and  twenty 


"£dwakd  H.  RoUBUiS. 

"Lathrop  LEwra. 

"JOBKl'H  I.I-T' 


L.  B. 
L.  8. 

L.  S 


"Signed,  scaled,  uud  delivered  in  presence  of 
"  Sam 'l  Kkodingtok. 
"GboborW.  Coffik." 

On  the  same  day,  namely,  tlic  i  rjili  of  Ft  bni 
ary.  18120.  the  treasurer  of  the  college  executed 
the  following  deed  to  KathanicI  Itagersoll; 

•*  Know  all  men  by  these  presents,  that  I, 
Diiniel  Nob?e,  of  Williamstown,  in  the  County 
of  Berk.shirc  uml  Commonwealth  of  Massachu- 
setts, esquire,  treasurer  of  the  corporation  of 
Williams  College,  for  and  in  consideration  of 
the  sum  of  four  thousand  six  hundred  dollani, 
.-.(■rurrd  !o  1m-  paid  In  ^nid  coriKiration  by  Na- 
thaniel Inger&oll,  ot  the  town  of  >iew  Glouces- 
ter, in  the  County  of  Cuihbcrland  and  Com* 
nionwealth  aforesaid. have  giv.-n,  trrantcd.  sold, 
and  conveyed,  and  by  the^^e  preheuts.  in  behalf 
of  mid  corporation,  do|rive,  gnuit,  sell,  and 
coiivi'v  iiiito  the  Niid  TCaihaiiicl  Inirersoll,  a 
towuhhip  of  land  lying  in  tlir  (  <Mini y  of  Penob- 
scot ana  Coromonw^th  afo:  .^:u(l.  and  oon- 
tainincr  twenty  three  fbousatul  and  forty  acres, 
as  the  same  was  surveyed  by  Alexander  Green- 
wood, in  the  year  one  thoustmd  eight  hundred 
iind  eleven,  bounded  and  described  an  follows, 
namely,  southerly  on  township  number  three 
in  the  tirst  range;  westerly  by  iiiilocated  land; 
northerly  by  unlocated  land,  and  easterly  on 
township  number  four  In  the  second  range,  the 
same  being  towu.>-l.ii  ii  jmbcr  ihrcc  in  tlu-  sec- 
ond range  of  towushipB  north  of  liinghaui's 
Penobscot  purchase,  and  numbered  four  by 
said  Greenwoofl;  coinlitioni-d.  however,  thai 
the  said  Ingersoll,  his  heirs  and  asniguij,  bhuU 
lay  out  three  lots  of  three  hundred  and  twenty 
:irrv^  each  for  public  uses;  one  lot  for  the  first 
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'settled  minister,  his  heirs  and  as8ign9:[*358 
one  lot  for  the  uvi  of  the  mini.stry.aDd  one  lot  for 
the  use  of  schools  in  said  township.  To  tiave  and 
to  hold  the  aforegranted  premhes  to  the  aidd 

Nathaniel  Inirt  rsoll.  his  heirs  and  a.'«igii8  U>t-  » 
ever,  on  the  condition  aforesaid;  a«d  the  said 
Daniel  Noble,  treasurer  of  the  corooratioit  of 
William^  CuI!i-iro.  rovt  niints  with  the  said  Ma- 
thaniel  luger^U,  that  he  has  good  ri^t  toseil 
and  convey  the  premises  aforesaid,  and  that  said 
corporation  shall  warrant  nfid'deft-nd  t hp  same, 
on  the  coiidilion  aforesaid,  to  the  said  loger- 
84)11.  his  heirs  and  assigns  forever,  afpahisl  the 
lawful  claims  and  dernamls  of  all  person?*. 

"  In  witness  whereof  1  have  hereunto  set  mj 
hand  aud  affixed  the  seal  of  the  corpf»rsiioo  ««f 
Williams Collece^this  tiftecnth  day  of  Februtfrv. 
in  the  vear  oi  our  Lord  one  thousand  cigiit 
hundrea  ami  twenty. 

PAJflKL  NOBLB.  [L.  S.] 

"  Signed,  sealed,  and  delivered  in  pfssence 

I  of  us — the  \v  iT  il  '  f  uch  '  VH'ini:flr>f  inieriinedia 
the  twenty-six  til  lint;  of  the  tirst  page. 
"Lathrop  Lkwis. 
"George  W.  Cokhn  " 

I  "SvrFOLK.  sa.     Boston.  16th  Fttmmy,WU. 
I    "Then  personally  appeared  die  honotaMe 
i  Daniel  Nohle.  in  his  said  lapJieity  iis  Ireasurrr 
'  of  said  corporation,  and  freely  and  roluntarily 
subscribed  his  name  and  afllxed  the  seal  ofssiil 
C!orpo|^ation  as  the  act  and  deed  of  saidoaqma* 
tion,  and  delivered  the  same  before  me. 

*'Oboroe  W.  Cofkix. 
juaUoe  of  the  Psaoe." 

Till?  la.«t  deed,  although  executed  in  I*^'). 
was  not  detiveri^  to  In^rsoU  until  June  dtii, 
1887.  being  depotdted.  in  the  mean  time,  with 
the  agent  of  the  collr  /r   i  s  an  e><:Tow 

On  the  same  daN  r  uiely,  the  J5ih  of  Feb 
ruary,  1830.  Ingers  1  onveyed  to  Willism 
IIo<lgkins  one  undivided  forty -.•nxth  part  (if 
the  townKliij).  saving  and  raserving  out  of  said 
forty-sixth  part,  so  called,  one  forty -sixth  psit 
of  the  lands  resefvetl  in  tlic  grant  of  said  town 
ship  to  the  President  and  Trustees  of  Willtam^ 
College,  for  public  uses. 

On  the  17lh  of  March.  1820.  Ingersnll.  wiUi 
eight  other  persons,  executed  to  the  treasurtr 
of  Mas.v4,(  hnselts  a  Iniiid.  in  (lie  penally  cfthrrt 
thousand  dollars,  with  tlic  following  cooditioa, 
namdy: 

"  The  condition  of  the  al>ov<>  oMigatioo  l-* 
such,  that  whereas  the  above  Natiuniel  Inger 
soil,  and  others  above  named,  have  become  t^ 
assigneesof  a  township  of  laud,  being  number^ 
three,  in  the  second  range  of  townsbiiin  mtrtii 
of  Binghain'v  PenolMCOt  purchase,  the  same  he- 
ing  numbered  four,  m  stirveyt  d  liy  Ah  xander 
I  Greenwooil,  an<l  the  same  Ihui  c«>aveyt.*i 
,  by  the  commissioners  of  the  land  office,  tbf 
\  fifteenth  day  of  Febrtiary  last,  to  the  President 
1  and  Trustees  of  Williams  College,  conformable 
to  a  resolve.  *i>as»ed  the  twenty  seventh  i'lioO 
I  day  of  January,  eighteen  huntlredand  twenty 
I  and  aa  buch  have  paid  the  expenses  of  surveyio^ 
and  locatinir said  township.  If  . therefor*  tlu  -am 
Nathaniel  Ingersoll,  Iloger  Merrill.  Jooathaa 
I  Page.  Thomas  Merriman,  Thomas  Skitfeld,  Jk 
cob  Randall.  Sim(H»n  Tryon,  Jacob  f>8Vis  and 
Hugh  iSeveuH  shall,  within  one  year  from  tiM 
'  passing  of  said  resolve,  cut  out  a  road,  two  tads 
I  wide,  from  the  terminatioa  of  the  cccd 
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Bonlv  called  the  St.  John's  Road  (which  has 
»trD  openttl.  under  the  direction  of  said  com- 
nis?ioaer»,  from  Penobscot  River  into  town- 
hip  numljer  two  in  the  first  range)  to  siiid  town 
liip.  ami  clear  a  traveled  path  therein  of  one 
0(1  in  width;  and  that  within  two  years  I  hey 
till  clear  a  like  road  through  said  township. 
m\  malte  the  necessary  causeways  and  bridges 
hereon,  all  in  a  manner  to  be  directed  by  said 
fujimissioncrs.  and  within  three  years  will 
lace  on  said  township  thirty  families,  as  set- 
lers,  of  the  <lescription  named  in  the  act  for 
■romotingthf  sale  and  settlement  of  the  public 
iD(if>  in  the  District  of  Maine,  then  this  obli- 
atioD  tu  be  null  and  void,  otherwise  to  remain 
iful!  force." 

On  the  16th  of  May,  1821,  IngersoU  conveyed 
)  Eleazer  Greeley  one  thousand  acres  of  land, 
Id  common  and  undivided,  with  the  reserva- 
nn  of  the  public  lands." 
On  the  7th  of  May,  1825.  Hodgkins  recon- 
eyed  the  same  land  which  Ingersoll  had  deeded 
)him  to  Ingersoll,  and  Samuel  T.  Mallctl. 
On  the  5th  of  June,  1827,  three  several  deeds 
ere  executed,  and  in  order  to  enable  himself 
» execute  one  of  them,  Ingersoll  received  the 
itn  which  had  so  long  been  kept  as  an  escrow 
ytbe  college,  namely,  the  deeti  of  the  15th  of 
ebruary,  1820.  by  which  the  college  conveyed 
K  entire  township  to  Ingersoll.  Being  now  in 
jusession  of  his  deed. 

1.  Ingersoll  conveyed  to  Samuel  T.  Malktt 
iix  thou8an<I  acn«  of  land,  in  common  and 
odivided,  in  the  township  of  land  lying  in  the 
ounty  of  Penobscot,  as  the  same*  township 
as  surveyed  by  Alexander  Greenwood,  Esc}., 

the  year  1811.  the  same  being  township 
inil)ere<I  three  in  the  second  range  of  towu- 
ap  north  of  the  Bingham  Penobscot  purchase, 
»□  numbered  four  by  said  Greenwood,  being 
e  same  conveyed  to  me  by  the  president  anil 
a^tees  of  Williams  College,  as  de8cril>ed  in 
eir  deed,  dated  February  15th,  1820,  and  this 
»y  delivered  to  me,  reference  thereto  being 
ul:  excepting  and  reserving  the  lots  marked 
iiettlers  lots  on  a  plan  of  said  town  made  by 
•hn  \Vebl)er,  and  excepting  also  the  lot  on 
bich  I  have  improved,  which  are  not  to  Ihj 
bjected  to  a  draft;  subject,  however,  to  the 
unition  that  the  said  Mallett  shall  perform 
s  part  of  the  settling  duties  in  proportion  to 
e  land  conveyed,  and  alsf)  that  from  said  six 
oa^ind  acres  a  part  of  the  public  lauds  re- 
rrctl  shall  be  taken  in  proportion  as  said  six 
ouaand  acres  bears  to  the  whole  township." 
80*1  *2.  Greeley  convened  to  the  same 
muelT.  Mallett  *'  all  my  right,  title,  and  in- 
t«i  in  and  to  one  thousand  acres  of  land,  in 
'  4,  second  range,  north  of  Biiiglmtn's  pur- 
a.se,  and  east  side  of  Penobscot  Kiver.  in 
mmon  and  undivided,  wiih  the  reservation 

■'  public  land,  being  the  siime  I  purchased 
..;iniel  Ingersoll,  as  per  deed  dated  May 
1821." 

Mallett,  being  In  possession  of  these  two 
Uicbet  of  the  entire  title,  mortgaged  one  of 
em  (namelv.  the  one  which  he  hud  just  re- 
Ired  from  Ingersoll)  to  the  college,  to  secure 
e  payment  of  certain  notes  to  the  college.  As 
e  whole  cane  turned  upim  the  construction  of 

mort|;age,  and  what  passed  under  it.  the 

tr  paper  is  inserted. 
■  Know  all  men  by  these  presents,  that  1. 

DWARD  4. 


Samuel  T.  Mallett,  of  Litchfield  in  the  County 
of  Lincoln,  yeoman,  in  consideration  of  the 
sum  of  three  thousand  dollars  |mid  by  the  pres- 
ident and  trustees  of  Williams  College  (the  re- 
I  ceipt  whereof  I  do  hereby  acknowledge),  do 
hereby  give,  grant,  bargain,  sell,  and  convey 
unio  the  said  president  and  trustees  of  Williams 
College,  and  their  successors,  forever,  six  thou- 
sand acres  of  land,  in  common  and  undivided, 
itt  the  township  of  land  lying  in  the  County  of 
Penobscot,  as  the  same  township  was  surveyed 
by  Alexander  Greenwood,  in  the  year  1811,  the 
8»»me  being  township  numbered  three  in  the 
second  range  north  of  the  Bingham  Penobscot 
purchase,  and  numljered  four  by  said  Green- 
wood ;  being  the  sjitne  this  day  conveyed  to  me 
by  Nathaniel  Ingersoll.  as  by  his  deed,  refer- 
ence thereto  being  had. 

"  To  have  and  to  hold  the  aforegranted  and 
bargained  premises,  with  all  the  privileges  and 
appurtenances  thereof,  to  the  said  president  and 
trustees,  their  successors  and  assigns,  to  their 
use  and  behoof  forever.  And  I  do  covenant 
with  the  said  president  and  trustees,  their  suc- 
cessors and  assigns,  that  I  am  lawfully  seized  in 
fee  of  the  premises;  that  they  are  free  of  all  in- 
cumbrances ;  that  I  have  gotxl  right  to  sell  and 
convey  the  same  to  the  said  president  and 
trustees,  to  hold  as  aforesaid;  and  that  I  will 
warrant  and  defend  the  same  to  the  said  pres- 
ident and  trustees,  their  successors  and  assigns, 
forever,  against  the  lawful  claims  and  demands 
of  all  persons. 

■'  Provided,  nevertheless,  that  if  the  said 
Mallett,  bis  heirs,  executors,  or  administrators, 
pay  to  the  said  president  and  trustees,  their 
successors,  heirs,  executors,  administrators,  or 
assigns,  the  sum  of  three  thousand  dollars,  in 
equal  annual  payments,  in  one.  two,  three,  and 
four  years, with  interest,  annually,  on  the  whole, 
from  the  first  day  of  January  last  past,  as  by 
notes  date<i  May  28th,  1827;  tlien  this  deed,  tis 
also  four  certain  notes  of  the  above  <latc,  given 
by  the  said  Mallett  and  Jonathan  llodgman,  to 
the  said  president  and  trustees,  to  pay  the  sum 
and  interest  at  the  times  aforesain,  shall  lK>th 
be  void;  otherwise,  shall  remain  in  full  force. 

*"  In  witness  whereof  I,  the  said  [*301 
Mallett.  have  hereunto  set  my  hand  and  seal, 
this  5th  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-seven. 

"  Sa.mlel  T.  Mallett.  [l.  s.j 

"  Signed,  sealed,  and  delivered  in  presence  of 
*' Natii'l  Inoeusoll." 

On  the  6th  of  February,  1828,  Ingersoll 
conveyed  to  Mallett  a  certain  piece  or  parcel 
of  land /Situated  in  No.  3,  in  the  County  of 
Penobscot,  being  one  half  of  lot  numbered 
eleven,  in  the  fifth  range,  in  common  and 
undivided,  being  one  of  tlie  settlers'  lots,  the 
half  of  said  lot  containing  fifty  acres;  said 
land  being  north  of  Bingham's  Penobscot  pur- 
chase in  tlie  County  of  Penobscot. 

On  the  16th  of  April,  1828,  a  meeting  of  the 
proprietors  was  calknl.  "  To  see  what  measures 
the  said  proprietors  will  adopt  to  divide  and 
apportion  said  lands,  and  to  act  thereon  as 
may  be  judged  proper."  After  sundry  pro- 
ceedings ana  adjournments,  the  meetingVoted. 
on  the  Ist  of  July,  "That  the  proprietors  will 
proceed  tu  divide  and  apportion  the  lauds  re- 
served to  be  set  oft  as  public  lots,"  and  a 
committee  was  appointed  to  iwrform  this 
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duty.  The  report  of  the  committee  was 
adopted  by  the  meeting.  After  setting  ofif  nine 
hundred  and  sixty  acres  as  "ministerial  lands." 
and  some  other  proceedings,  it  was  voted,  "To 
assign  and  set  off  twenty  seven  lots  as  set- 
tlers' lots;  namely,  to  Nathaniel  Ingersoll 
thirteen  lots,  which  he  has  sold  to  settlers,  and 
on  which  improvements  have  been  made,  as  so 
much  towards  his  share.  Also,  to  Samuel  T. 
Mallett  fourteen  lots,  being  lots  which  he  has 
sold  to  Kettlers,  as  so  much  towards  his  share 
in  said  lands." 

Amongst  the  lots  thus  assigned  to  Mallett 
were  lots  No.  11  in  range  4,  and  No.  11  in 
range  5,  l)eing  the  two  lots  in  controversy  in 
the  present  case.  The  meeting  then  proceeded 
to  make  division  by  lot  of  the  lands  not  re- 
served for  public  lands;  and  not  reserved  to  be 
holden  as  tenants  in  common  among  the  sever- 
al proprietors,  accoixling  to  their  several  rights 
in  said  townships;  una  not  assigned  to  Na- 
thaniel Ingersoll  and  Samuel  T.  Mallett. 

On  the  12th  of  August.  1829,  Samuel  Mallett 
conveyed  to  David  Mallett.  the  plaintiff  be- 
low, the  two  lots  in  question. 

On  the  26th  of  July,  1832.  the  notes  to  the 
college  not  Iwing  paid  by  Samuel  Mallett,  the 
college  brought  an  action  called  a  "plea  of 
land,"  in  the  nature  of  an  ejectment,  to  recov- 
er sixty-eight  lots  of  one  hundred  acres  each, 
which  had  been  drawn  to  the  share  of  said 
Mallett  as  above  set  forth,  the  action  being  for 
"six  thousand  acres  in  common  and  un- 
divided." 

At  June  Term,  1837,  the  case  came  on  for 
trial,  and  was  left  to  a  jury,  who  found  a 
verdict  for  the  j)lHintiffs,  and  the  judgment  of 
the  court  whs.  "that  the  said  president  and 
trustees  of  ^Villiams  C'olk'ge  riH-'Over  against 
the  said  Samuel  T.  Mulietl  t  heir  title  and  posses- 
362*]  *8ion  of  iind  in  the  demanded  premi.ses. 
and  that  a  writ  of  jxisses-sion  is-sue  accordingly, 
unless  the  defendant,  his  heirs,  executors,  ad- 
ministrators, and  H-ssigns  [pay]  tin*  sum  of  five 
thousand  thre«'  hundred  and  tive  dollars  and 
seventy-flve  <«iits.  and  interest,  within  two 
months,  togetlu-r  with  costs  <»f  suit,  taxed  at 
ninety-five  dolliirs  and  thirteen  cents  " 

Upon  this  judgment  a  writ  of  habere  facia* 
pntMSfioMm  was  issued  on  the  20th  of  June. 
18:^9. 

Under  this  recovery,  Foxcroft.  the  plaintiff 
in  error  and  defendant  below,  claimed.  It  is 
unnecessary  to  s<'t  out  the  mesne  conveyances 
and  partition  liy  which  his  title  to  the  lots  in 
question  wa^  otablishetl. 

The  suit  brought  by  David  Mallett  in  the 
Circuit  Court  was  a  writ  of  right,  which  came 
on  for  trial  in  ()ilol)er.  1843.  when  the  jury 
found  a  verdict  for  the  plaintiff.  The  follow- 
ing bill  of  exceptions  to  a  ruling  of  the  court 
was  taken  on  the  part  of  Foxcroft,  the  de- 
fendant : 

"  David  Mallett  ) 

Joseph  E.  Foxcroft.  ) 

"Be  it  renjemlx?red,  that  the  aforesaid  Mal- 
lett having,  on  the  twenty-ninth  day  of  August, 
in  the  year  of  our  Loni  one  thousand  eight 
hundred  and  thirty  nine,  brought  his  writ  of 
right,  returnable  to  said  Circiilt  Court,  to  be 
holden  on  the  first  day  of  October,  then  next, 
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wherein  the  said  David  demand?  again^  the 
said  Joseph  two  certain  lotn  of  Uud.  with  thft 
appurtenances,  situate  In  Lee.  in  sskl  Maioe 
District,  being  lots  numt>ered  eleven  in  the 
fourth  range,  and  eleven  in  the  fifth  range,  m 
said  town  of  Lee;  which  two  certain  louthe 
said  David  claims  to  the  right  and  in- 
heritance of  him.  the  said  David,  and  ef  whh  h 
he  alleges  that  he  was  seized  in  his  dememe  m 
of  fee  and  right,  within  twenty  years,  and 
ought  now  to  be  in  quiet  possession  themrf. 
but  which  the  said  Joseph  unja<ly  withboUi 
from  him.  And  the  said  writ  having  beat 
duly  served  and  returned,  when  and  where  th« 
same  was  returnable,  and  the  action  bamr 
been  duly  entered  and  continued,  from  tennto 
term,  to  this  term;  and  the  said  Joiseph  hariof 
appeared  and  pleacled.  and  thereby  defend»^1 
the  right  of  the  said  David  and  his  seisin,  and 
put  himself  thereof  on  the  country,  and  pnyed 
recognition  to  be  made  whether  he.  the  aid 
Joseph,  had  not  greater  right  to  bold  the  itac- 
ments  aforesaid,  to  him  and  his  bein.  m 
tenants  thereof,  as  he  now  holds  the  same,  rr 
the  said  David,  as  he  has  demanded  the  tame 
in  and  by  his  said  writ  and  declaration:  tntl 
the  plaintiff  having  joined  the  issue  tenderrd, 
and  the  jury  having  Ix^en  duly  impanried  to 
try  the  same,  the  plaintiff,  to  prove  the  mae  oe 
his  part,  offered  in  evidence  a  deed  from 
Commonwealth  of  Massachusetts  to  WiIKn» 
College,  dated  February  15th.  1820.  of  a  cer- 
tain township  of  land,  of  which  the  demaadod 
premises  are  a  part,  a  copy  of  which  eWd  ii 
hereunto  annexed,  'marked  A.  make^  f  •363 
part  of  this  bill  of  exceptions.  He  next  offend 
in  evidence  a  deed  frtiin  the  Mine  WilBaiot 
('ollege  to  Nathaniel  Ingersoll,  d^ed  the 
ir)th  day  of  February,  1820.  of  the 
ship,  but  which  said  deed  was  doC 
until  June  5th.  1827.  the  deed  having 
the  mean  time  deposited  as  an  escrow  wtt 
agent  of  the  college.  He  also  offered  ia 
denre  a  deed  from  the  said  Nathaniel  lBgcnat*| 
to  William  Ilodgkins,  dated  15th  of  Fc' 

1820.  Also,  a  deed  from  the  said  Xi 
Ingersoll  to  Eleazer  Greelv.  dated 

1821.  Also,  a  deed   [from]  said 
Ho<lgkins  to  said  Nathaniel  Ingersoll  and 
uel  T.  Mallett,  dated  May  7th,  1895. 
deed  from  said  E.  Greely  to  aaoM 
T.  Mallett.  dated  June  5th.  1837.  Also,  a  < 
[from]  said  Nathaniel  Ingersoll  toi 
T.  Mallett.  Februarj'  0th.  1888: 
which  deed>i  are  hereunto  annexed  ud : 
B,  C.  D.  E.  F.  and  O.  make  a  part  of 
of  exceptions. 

"He  then  introduced  the  records  of  a 
ing  of  the  proprietors  of  the  townaUfm 
and  organiml  according  to  the  laws  of 
State  of  Maine,  for  the  purpose  of  malrifi 
tition  of  the  lands  in  the  townshii 
several  owners.  &c.  The  meeting 
on  the  first  dav  of  July.  1828.  bj 
from  the  16ih  of  April.  188a 
record,  so  far  as  they  relate  to  the 
controversy,   were  ri«aii;  a  c»^py  of 
markeil  B.  is  hereunto  annexed,  and 
part  of  this  bill  of  cxcepdoosi  He 
in  evidence,  and  reail  to  the  jurr.  a( 
said  Samuel  T.  Malli  tt  "to  l>avi!l  MaDrtL 
plaintiff,  dateil  Au^t  12th.  188i. 
to  convey  to  the  said  David  two  ~ 
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being  the  demanded  premises,  a  copy  of  which 
ii  bereuntt)  aniicved,  mArke<}  H,  and  makes  a 
part  of  this  bill  of  exceptions.  And  the  de- 
fendant. 10  maintain  tlie  issue  on  his  part,  of- 
fered in  e\idence,  and  read  to  the  jury,  a 
rcsilre  of  the  Commonwealth  of  Maasachu- 
fttt^j,  dated  the  19th  day  of  February,  1805, 
Mil  aootber  rt'solve  of  the  .same  Common- 
wealth, dated  the  27th  day  of  January,  lb30; 
eopiei  of  which  idd  iwolyea  are  hereunto 
aauexed,  and  marked  No  1  and  No.  2,  and 
loake  pa^  of  this  bill  of  exceptions.  Also,  the 
dcfd  horn  the  aame  Commonwealth  to  Will- 
iams College,  and  the  deed  from  said  college 
I*)  said  Nathaniel  Iiigersoll,  kereinbefure  re- 
ferred to.  marked  A  >iiu\  ii.  having  been  oflfer- 

in  evidence  liy  the  plaintiff.  Also,  a  bond 
from  the  said  Nuihaniel  Ingersoll  and  others  to 
ihc  fiud  Commonwealth,  dated  March  17th, 
l^iO.  a  copy  of  winch  is  hereunto  annexed  as 
a  part  of  this  bill  of  excentions,  marked  No. 
^  Also,  a  deed  from  Nathaniel  Ingersoll 
Aforesaid,  dated  5tb  June,  1837.  to  Samuel  T. 
KxHett  aforesaid.  Also,  n  deed  of  tnortga^ 
frnrn  S;iniiiel  T.  Miillctt  aforesuid  to  said 
Williams  College,  dated  the  same  5lh  of  June, 
1827;  copies  of  noth  whidi  deeds  are  hereunto 
innexed.  niarknl  Nn  4  and  5,  und  m  ikr  a 
pari  of  this  bill  ot  exceptions.  Also,  Ihe  record 
f  the  writ  and  judgm«itfoT  the  foreclosure  of 
304*] Slid  iiiorti^iige,  by  *the  said  Williams 
loHeiv.  agttiiisl  tiie  said  bamuel  T.  MnHctt,  a 
;  i  y  of  which  is  hereunto  annexed,  m  n  ked 
No.  6,  and  makes  a  port  of  this  bill  of  ex- 
ceptions. Also,  a  deed  from  said  Williams 
College  to  John  Webber,  dated  May  the  11th, 
I^,  assignini^  snid  mortgaged  premises  to 
him.  Also,  a  deed  from  Joiin  Weblier  to  said 
defendant,  dated  the  19th  of  June,  ISlio,  con- 
veying cme  undivided  half  of  said  mortgaged 
pretnftes  to  him,  said  defendant :  copies  of 
which  two  htst  mentioned  deeds  are  annexed, 
ud  make  part  of  this  bill  of  exceptions,  mark- 
ed No.  7  and  8.  Also,  the  proceedings  in  par- 
tition, instituted  by  the  paid  Webber  and  Fox- 
croft,  and  the  record  of  the  Hi«signmect  and 
judpfment  thereon,  in  the  Supreme  Judicial 
C"<  tirt  of  The  State  of  Maine,  beinfr  the  highest 
court  uf  record  in  said  State,  a  copy  of  which 
prtx^ecdings  and  record  is  annexed,  marked 
Xo.  9,  m^e<!  a  part  of  this  bill  of  exceptions. 
Also,  a  deed  from  said  .John  Webber  to  said 
defendant,  dated  Novemtxr  the  4th,  1886,  of  the 
n  $idue  or  remaining  moiety  of  the  mortgaged 
premises  conveyed  to  said  Webber  bv  said 
Williams  College:  a  copy  of  which  deed  is 
iDarked  lio.  10.  and  ainnexed  hereto,  and 
BMkes  a  part  of  this  Mil  of  eiEceptions. 

It  was  stated  and  admitted  as  a  part  of  this 
cause,  that  at  the  time  said  proprietors'  meeting 
«M  held.  Samuel  Ftewnden.  the  agent  of  WUl' 
iam*  Collep:e,  resided  in  Portland,  the  place  of 
teid  meetmg,  but  was  not  present  at  said  meet- 
ing. 

"  Upon  this  evidence,  the  honorable  justice 
vho  presided  at  said  trial  ruled  that  the  mort- 
gigedeed  offered  in  evidence  b^^  the  defendant, 
pven  to  th'*  «!tid  trustees  of  \Villiams  College, 
oated  Ihe  tjfih  liay  of  June.  Ib27.  mtirked  5, 
dots  not  comprehend  and  cover  the  two  lots. 
Utli  in  the  4th  range,  and  1 1th  in  the  5th  range, 
^Qg  the  premises  demanded.  And  the  said 
•ooafaUe  juatice  did  then  and  there  dechwe 


and  deliver  his  opinion  aforesaid,  that  liie  mort- 
gage deed  aforesaid  does  not  comprehend  and 
cover  the  two  lof^,  namely  Xn  n  in  the  4th 
range,  and  No.  11  iu  the  .'jih  lunge,  being  the 
premises  demanded,  to  the  jury  aioresaid,  and 
with  that  direction  left  the  said  cause  to  the 
jury,  and  the  said  jury  then  and  there  gave 
and  returned  the  follnwinsr  verdict,  to  wit: 
'  The  Jury  find  that  the  said  David  Mallelt  hath 

rter  right  to  hold  the  lands  and  tenements 
riU'd  in  his  writ  in  «5aid  suit,  as  he  has  de- 
manded the  same,  than  said  Foxcroft,  the  ten- 
ant, has  to  hold  the  same.*  Whereupon  the 
counsel  of  the  defendant  did  then  ana  there, 
on  iH'half  of  the  said  defendant,  except  to  the 
aforesaid  opinion  of  said  honorable  justice,  and 
insisted  that  said  mortpiJre  deed  <iid  compre- 
hend and  cover  the  said  two  lot^i  No.  11  in  the 
4th  range,  and  No.  11  in  the  5th  range,  being  the 
premises  demanded.  And  inasmuch  a.s  the  ^id 
several  matters  so  produced  and  given  ia  evi- 
dence on  the  part  of  said  plaintiff  and  defend- 
ant and  by  their  counsel  aforesaid  uudsted 
upon,  do  not  appear  by  the  record  of  the  yer- 
dict  aforesaid,  the  said  coun.sel  for  said  dcf  tifl 
aut  *did  then  and  there  propose  their  1*305 
aforesidd  exception  to  the  opfaiion  of  tne  said 
justice,  and  requested  said  justice  to  put  lii.s 
seal  to  this  bill  of  exceptions,  containmg  the 
several  matters  so  produced  and  given  in  evi- 
dence, on  the  part  of  said  defendant.  a.«  iiforr- 
saitl:  and  thereupon  the  said  honorable  justice, 
at  the  request  of  said  counsel  of  wiid  defend- 
ant, did  put  his  seal  to  this  bill  of  exceptions, 
on  the  eighth  day  of  October,  in  the  year  of  our 
Lord  one  thouaand  eight  hundred  and  forty- 
three.  "JosKPH  STonv. 
[l.  s.]  "  One  of  the  Justices  of  the  Supreme 
•  Court  of  the  United  States. 
"  We,  the  undersigned,  certify  that  this  bill 
of  excepUona  ia  aatinactory  to  us. 

"  FrntumDm  &  Dbblois  &  FBaasNDBN, 

'*  For  the  defendant. 
'*  Willis  ft  FitssiiKinm, 

"  For  plaintiff." 
Upon  thi.s  bill  of  exceptions,  the  case  came 
up  to  this  court. 

It  wa.s  submitted  upon  printed  nriruments,  by 
Mr.  WtOjster  for  the  plaintiff  in  error,  and  Mr. 
Erarm  for  the  defendant. 

The  pc4nt8  made  by  Mr,  Watoterwefetbe  fol- 
lowing: 

1.  By  the  resfilve  of  January  27th,  1820,  and 
the  deed  of  the  16th  of  February,  1820.  A,  the 
fee  in  the  township  passed  to  the  president  and 
tru.stee.s  of  Williams  College,  unincumbere<l  by 
any  condition  aa  to  settlers  to  be  placed  on  said 
township,  the  settlinfi;  duties  being  secured  hy 
liond. 

2.  By  the  deed  li,  Noble  to  Ingersoll,  the  fee 
lo  the  township  pasiied  to  IngerM>l1,  unincum- 
bered by  iny  r  ii  liiinn  ■i'^  to  the  dutjof  fNlttlng 

on.  aa  settlers,  tlurtv  families, 

8.  By  the  deed  I^o.  4.  Ingermll  to  Mallett, 
the  fee  in  six  thousand  acres  iu  said  township, 
in  common  and  undivided,  of  a  (4.'rtaiu  portion 
of  it.  paased  to  Mallett,  by  the  delivery  of  the 
deed,  siibj(?ct  to  th<'  condition  subsequent,  to 
perform  his  part  of  the  settling  duties  in  pro- 
portion to  the  land  conveyetl. 

4.  That  the  settling  duties  to  be  performed 
by  Mallett  could  not  mean  that  be  should, 
within  three  yean  from  the  making  of  ti 
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graot.  put  settlers  on  said  township,  because, 
when  the  deed  was  made  to  Mallett.  these  three 
years  had  elapsed. 

•V  Mallett  was  not  bound  by  the  condition  to 
appropriate  any  piirt  of  the  six  thousand  acres 
to  settlers;  but  it  would  be  a  good  performance 
of  the  settling  duty  incumbent  on  him  accord- 
ing to  his  de<^.  haid  he.  Mallett.  within  a  rea- 
sonable time  after  the  division  of  the  township 
and  the  assignment  of  his  share  to  him,  placed 
settlers  on  any  part  of  said  township  which  he, 
Mallett.  might  acquire  by  purchase. 
3QH*]  *6.  It  would  be  a  good  performance 
of  the  condition,  to  pay  his  proportion  of  the 
bond  made  to  secure  the  settlement  of  thirty 
families  on  said  township. 

7.  Thut  it  did  not  and  docs  not  appear  that 
the  settline  duties  secured  by  the  condition  in 
the  deed  from  Ingersoll  to  Mallett  had  not  been 
performed. 

8.  There  was  no  evidence  oflfered  to  show 
that  Ingersoll  or  his  heirs  ever  entered  for  a 
breach  of  any  condition  in  that  deed,  and  there- 
fore that  the  fee  remained  in  Mallett  or  in  his 
grantees,  the  president  and  trustees  of  Williams 
College. 

9.  ingersoll  or  his  heirs  were  the  only  per- 
sons who  could  enter  for  a  breach  of  the  condi- 
tion, and  as  they  did  not,  the  presumption  is 
that  the  condition  was  not  broken. 

10.  By  the  deed  in  mortgage,  Mallett  to  the 
president  and  trustees  of  Williams  College,  No. 
5,  the  fee  in  mortgage  of  the  whole  six  thou- 
sand acres,  in  common  and  undivided,  in  the 
residue  of  the  whole  township,  passed  to  the 
grantee  simultaneously  with  the  fee  which  Mal- 
lett took  from  Ingersoll. 

11.  That  the  condition  assumed  by  Mallett 
to  perform  settling  duties,  whatever  fnieht  be 
the  import  of  that  condit  ion  as  between  Mallett 
and  the  president  and  trustees  of  Williams  Col- 
lege, and  the  obligation  to  fulfill  that  condition, 
was  not  transferred  from  Mallett  to  the  presi- 
dent and  tru.stees  of  the  college  by  Mallett's 
deed  of  mortgage  to  them. 

12.  By  the  division  made  bv  the  proprietors, 
and  the  a.>«.signment  to  each  of  his  share,  sixty- 
eight  lots  were  assignetl  to  Mallett,  and  he  lie- 
came  seized  lIuTcof  in  f(><*  niu\  in  severalty,  a-s 
well  those  a>vvigneil  by  direct  vote  as  those 
assignetl  by  draft,  according  to  a  vote. 

13.  That,  by  operation  «)f  law,  when  such 
division  was  made,  the  president  and  trustees 
of  Williams  Collesre  l>ecame  .seized,  as  tenants 
in  common  with  .Malleit.  by  operation  of  the 
mortgage  deed  to  the  whole  sixty-eight  lots  in 
pn)[M)rtion  as  sixty  to  sixty-eight. 

14.  That  the  proprietors  had  no  power  to 
deiluct  any  iwrfiou  of  the  lands  assigned  to 
Mallett  as  his  share  from  the  lien  which  at- 
tached to  I  hem  by  the  mortgage  to  the  trustees; 
nor  have  they  so  done. 

ITj.  Neither  had  Mallett  any  such  power.  It 
is  expressly  detennintKi  by  the  Supreme  Judi- 
cial Court  of  Maine,  in  the  case  of  WiUianu 
Collryf  V.  fhtrifl  Mali  fit  ft  (4  Sln'pley,  84). 
"That  the  morlgagr)r  of  an  undivided  portion 
of  a  tract  of  Ian<l  cannot,  without  the  consent 
of  the  morlgairtv.  hv  any  after  conveyance  by 
metes  aiu\  bouuds  of  any  part  of  the  mortgaged 
premises,  withdraw  from  the  lien  created  by 
the  mortirnge  the  part  .so  conveyed." 

In  1839,  at  the  July  Term  of  the  Supreme 
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Judicial  Court.the  •president  and  trust  [♦34J7 
eet.  of  Williams  College,  in  a  suit  brought  tm 
the  mortgage  of  Samuel  T.MaileU  to  foreckw. 
recovered  judgment  for  the  poMeauoo  for  hx 
thousand  acres  of  land  in  the  town  of  Lee,  hy 
which  name  the  township  in  which  are  the 
lands  in  controversy  are  situate. 

And  having  assigned  the  morteage  to  John 
Webber  by  deed  (see  No.  7i.  durin?  the  pend- 
ency of  their  suit  against  Samuel  T.  Mallcn  tn 
fon*close  the  mortgage,  the  judgment  iaved 
to  Webber,  the  as^icnee  of  the  roortfige. 
{Williatiu  College  r.  MalUit.  4  Sbepley.  84.) 

16.  By  lapse  of  more  than  three  yi-an,  thr 
fee  in  the  six  thousand  acres  thus  reit>Tfml 
has  become  abeolute  in  the  aaeignets  of  the 
mortgage. 

17.  By  judgment  for  partition  and  thr 
proceetlinga  thereon,  which  judgment  and 
proceedings  stand  unre%ersed  and  in  full 
force,  the  assignees  of  the  mortgage  becur 
sole  seized  of  the  lands  set  off  to  them  by  ^he 
commissioners  appointed  by  the  court.  vIum 
doings  were  accepted  and  by  judgment  of 
court  confirmed. 

See  No.  9.  and  by  which  it  appears  ibe  km 
in  controversy  were  atssigned  to  the  petjiiooer»| 
to  hold  in  severalty.  j 

18.  By  the  deeds  of  Webber  to  Foxcrofl,  N  x ' 
8  and  No.  10,  the  whole  fee  in  those  lots  pacse4j 
to  Foxcroft,  the  plaintiff  in  error. 

The  question  at  bar  involves  the  coni4nic<ii« 
of  a  grant  by  deed  of  real  estate  within  t*e 
Stale  of  Maine.  This  deed  and  the  coostrric- 
tion  of  it  have  been  made  the  special  sabjed 
of  judicial  decision  by  the  Supreme  Judkiai 
Court  of  Maine.  The  con.st  ruction  of  tktf 
deed  on  the  very  question  at  issue  haf>  bera 
solemnly  settled  by  the  highest  judicial  tribu- 
nal, ana  is  no  longer  an  open  question. 

The  practice  under  the  laws  of  a  Slate  fw 
nishes  a  rule  by  which  the  Circuit  Court  attinf 
in  that  district  may  proceed.  {Bro%ttk  w.  r«« 
Itraam.S  Dal  I.,  344.) 

In  cases  depending  on  the  statutes  of  a  duie. 
and  more  especially  those  resp<vting  tilk»  t$ 
land,  the  court  adopts  the  const ru<  t ion  of  tte 
Stale  where  that  construction  b  tth^,  mid 
can  be  ascertained.  {I\M't  fjemat  r,  Wimi^^ 
al..  9  Cranch,  87:  Shippetal.  t.  JfObr' 
2  Wheat.,  316;  Ehnendorfv.  Taphr  it  dL.  II 
Wheat..  152.) 

The  Supreme  Court  adopts  the  local  hv  *i 
real  property.as  ascertained  by  tbe  deeWavW 
the  State  courts,  whether  these  drcWoM  OT 
grounded  on  the  statutes  of  the  8Ule, 
a  part  of  the  unwritten  law  of  theSUtft* 
has  become  the  fixed  rule  of  prnpertr. 
ton,  exdem.  St.  John,  v.  Che%t,  12  WheaL.  IS; 
Socift}/  for  the  Propoffoiion  if  tkt  Omfd  v. 
Wheeier,  2  Oallis.,  105.) 

Mr.  EtatiM,  for  the  defendant  in  error,  atd* 
the  following  points: 

*I.  With  regard  to  that  part  of  tbe  [*369 
case  prior  lo  the  mortgage  given  hy  MdMt  k> 
the  college. 

1.  Of  fact.    That  Ingenoll  and  MaUcCt  lad 

Ercvious  to  the  deliverA'  of  the  deed,  cdh^  ^ 
BgerBoll.  been  engaged  w  proprieton  tephfiv 
settlers  upon  the  township  under  th*-  prttrW^ 
of  the  Act  of  1816. 

That  the  title  of  lil 
acres  was  perfected  I),.  ....  - 
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him,  and  by  the  delivery  of  Uie  deed,  college  to 
Ingersoll,  l)clng  parts  of  one  transaction,  both 
titces«ary  to  ptTfe<;t  the  title  of  Mallett. 

That  the  condition  inserted  in  the  deed  to 
Malh'tt  waji  t)ui  the  giving  a  legal  and  binding 
«ffeci  lo  u  previous  stipulation  between  the  pur- 
ties,  under  which  they  hud  both  l)een  acting. 

2.  Of  law.  That  whether  the  facts  above 
supposed  were  true  or  not,  Ingersoll,  as  propri- 
etor, had  a  right  to  impose  tlie  condition  under 
eoDsideratioQ,  contained  in  bis  deed  «•  an 
orii'ioal  condition. 

1  bat  sucIj  condition  must  be  con.<5tni('d  and 
understood  by  a  reference  to  the  Act  of  1816, 
referred  to  tn  the  resoWe. 

That  it  must  he  construed  arconling  tO  the'; 
mtenlion  and  meaning  of  the  inirtics.  j 
That  it  ooald  not  ha're  been  [)erfonned  by ! 
the  payinenl  of  money  under  the  lK)nd,  <ir  in 
my  other  way  tliau  by  getting  on  the  apecitied  ] 


Ji  by  getting  on  the  apecitied 
proportion  of  settlers.  St  the  description  con- 


tained in  the  Act  of  1816 

That  the  performance  of  it  necessarily  iu- 
▼olved  an  appropriation  of  a  certain  portion  of 
the  land  conveyed  tn  fjcttling  purposes,  and 
neceasarilv  contemplated  a  speciHc  appropri- 
atioo  of  the  quantity  of  land  required,  m  pco* 
portion,  for  those  purposes. 

That  the  condition  thus  imposed  operated  as 
a  specifle  charge  and  burden  upon  the  land 
thus  conveyed. 

11.    And  with  regard  to  the  remaining  part 
of  the  case,  the  following  points,  namely: 

1.  That  the  delivery  of  the  deed  to  Inger- 
soll, and  the  execution  of  the  deeds,  Ingersoll  to 
Mallett.  and  Mallett  to  the  college,  being  at  the 
same  time,  and  the  two  latter  iieiog  witnesaed 
and  sanctioned  by  the  agent  at  the  college,  who 
delivered  the  former,  the  college  wfvs  therch)' 
affected  with  notice  of  the  contents  of  all,  and  i 
Is  boand  thenbr.  I 

2.  That  whether  afTected  with  .■u  t\ml  notice 
or  not,  itie  reference  in  the  deed  to  the  college  j 
to  the  deed  from  Ingersoll  to  Mallett  lncor> 
fwrates  the  whole  of  the  former  deed  In  the  I 
latter,  and  subjects  the  college  to  all  its  reser- 
Tsiions,  burdens,  and  conditions,  so  far  as  re- 
gards the  title  and  description  of  the  land  con- 
■veyed. 

3.  That  the  reservations  and  conditions  in 
the  deed,  Ingersoll  to  Mallett.  Iwing  before  the 
Juibendum,  may  all  be  considered  as  part 
3IM>*]  *of  the*de8<nription,  and  are,  therefore, 
on  the  principles  assumed  by  the  plaintiff  in 
error,  incorporated  in  the  deed  to  the  college, 
by  the  reference  contained  therein. 

4.  That  by  this  reference,  Mallett,  the  grant- 
or, reserves  to  himself,  necessarily,  as  mort- 
gageor,  the  right  to  tiischarge  the  burdens  and 
ofa%atlons  imposed  upon  the  land  by  the  deed 
from  Ingersoll. 

5.  That  such  reservations  and  conditions 
are  not  repugnant  to  the  covenants  in  those 
deeds,  and  no  more  l  epugnant  to  the  covenants 
is  a  mortgage  deed  than  in  any  other. 

6k  That  the  proprietors  of  the  township  had  i 
Urn  pawsr  to  diviae  the  whole  or  a  part  of  the  | 
same  among  those  intere-sted,  and  that  the 
legality  of  tlieir  proceedings  is  admitted  so  far 
4s  tlie  division  is  concerned,  both  parties 
claiming  under  it. 
%  Ti£^U  is  not  competent  for  the  plaintiff  in 
the  l^ali^  of  the  Mslgnment 


to  Mallett  for  one  purpose,  and  deny  hs  validity 
for  another.  If  that  a.s.*(ignnient  was  invalid 
in  part,  it  was  so  in  the  whole;  and  the  lands 
thus  asrigned  remain  common  lands;  and.  in 
consequence,  the  phiintitT  iu  error  could  not 
have  theui  specnticailv  assigned  to  him  iu  parti- 
tion, and  his  title  fails. 

8.  That  the  action  of  the  proprietors  in  as- 
signing fourteen  lots  to  Mallett,  "as  so  much 
towards  his  share,"  with  the  words,  '  ta  ing 
lots  which  be  has  sold  to  settlers."  operated  as 
a  conveyance  to  Mallett  of  those  lots  in  trust 
for  the  fxrsons  to  whom  he  had  BoM,  or  con- 
tracted to  sell  them. 

9.  That  the  rif^hts  of  the  college  were  not 
thereby  infringeil,  inasmuch  as  by  iliat  assign- 
ment the  condition  of  the  grant  from  ingersoll 
was  sared,  and  the  title  of  the  college  secured. 
That  Mallett,  as  grantee,  and  also  as  mort- 
gageor,  had  not  only  the  right,  but  was  also 
under  a  moral  obligation,  to  have  the  burden 
upon  the  six  thousand  acres  removed.  .\nd 
tiiai  the  assent  of  his  co-teoants,  as  exprebsed 
by  their  votes  at  the  meeting,  operated  as  a 
confirmation  of  his  prrH-eedings. 

10.  That  no  land  has  been  subtracted  from 
the  operation  of  the  mortgage,  as  contended  by 
plaintiff  in  error,  but  that  by  purchasing  nnd 
owning  thirteen  hundred  acres  in  the  township, 
besides  that  covered  by  the  mortgage,  Mallett 
had,  within  a  fraction  of  one  hundred  acres,  in 
fact  relieved  the  mortgage  from  the  burden  of 
settling  duties;  leaving  in  allotted  and  common 
lands  six  thousand  acres  in  the  township, 
within  a  fraction  of  a  lot,  untouched,  and  ex- 
posed to  the  operation  of  the  mortage,  with 
all  burdens  discharged. 

11.  That  whatever  lien  the  college  might 
have  had  upon  the  lots  assigned,  thut  lien  was 
devested  bv  the  action  of  the  proprietors,  and 
these  lots  freed  from  the  operation  of  the  mort* 
gage. 

12.  That  neither  the  case  WiUiam*  (JoUege 
▼.  MaOeU,  Remdatt  t.  MaXbM,  nor  Wtiber  v. 
Malldi.  cited  by  plaintiff  in  error,*con-  [*37 O 
siders  the  questions  at  issue  in  this  case,  or 
gives  any  construction  to  the  deeds,  nor  were 
any  such  questions  pKsented  in  either  of  those 
cases. 

13.  That  the  assignment  having  been  made 
to  Mallett  for  the  use  of  the  settlers,  a  convey- 
ance might  be  enforced  again^t  him  in  e^juity; 
or,  if  he  had  given  deeds,  the  title  acquired  by 
vote  of  the  proprietors  woidd  inure  to  his  grant- 
ees, as  settlers  in  the  township. 

14.  That  it  is  not  competent  for  the  college 
to  avail  itself  of  the  assignment  of  these  lots  for 
one  purpose — namely,  to  protect  its  title,  and 
then  seek  to  divert  the  iussignment  froui  those 
to  whose  use  it  was  made,  and  appropriate  it  to 
its  own. 

15.  If  the  plaintiff  in  error  has  any  title,  it  is 
under  the  mortgage  alone,  if,  therefore,  the 
lots  in  question  are  not  covered  b|r  the  mort- 
gage, lie  IS  a  mere  stranger,  and  cannot  inquire 
as  to  the  title  of  the  defendant  in  error. 

16.  The  proceedings  in  partition  do  not  in- 
volve a  considerat  if  )n  of  the  point  in  issue  in 
this  case,  or  a  construction  ut  the  deeds. 

17.  Neither  does  the  judgment  in  parUtlon 
affect,  in  any  manner,  the  rnxht  of  property. 

18.  By  the  deed  of  6amuel  T.  Mallett  to 
David  Mallett,  the  fee  In  theae  lota  passed  to 
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David  Manett.  and  hit  title  cannot  be  qnes- 

tioncd  by  aDvonc.  not  a  cmlltor,  a  purfhasor 
for  a  valuable  consideration,  or  a  c€»tui  que 
tnut  of  the  lands.  And  tlie  plaintifl  in  emnr 
■uBtaiiw  neltlier  of  fhew  rdationa. 

JUr.  JuHiee  WooDBUBTdeliTerad  the  opinion 

of  the  court : 

This  in  H  writ  of  error,  founded  on  au  ex- 
ception taken  to  the  ruling  of  the  Circuit  Court, 
in  the  Maine  District,  as  to  tlie  ooDSlruction  of 

The  action  belowwasbr  luuht  u>  recover  lots 
No.  11  in  the  4th  rana:e,  and  No.  11  in  the  Sth 
range,  in  the  town  of  Lc-e.  in  said  dibtrict ;  aud 
the  construction  objtcifd  to  was,  that  a  mort- 
gage, executed  June  5th,  1837.  by  Samuel  Mal- 
lett  to  Williams  College,  under  which  institu- 
tion the  plaintiff  in  error  claims,  did  not  com- 
prehend or  convey  the  demanded  premises. 

In  order  to  judge  of  the  correctn^s  of  this 
couHtruction.and  its  bearing  on  the  rights  of  the 
partiea.  it  will  be  neoessarv  to  examine  the  cir- 
ctnnslancea  under  whldi  the  deed  was  made,  as 
well  as  its  phraseology. 

The  demanded  premises  were  part  of  town- 
ship No.  8,  north  of  Binghun's  P^obsoot 

Sutcha«\  rm.veyed  by  the  Commonwealth  of 
Ia-<<sackuiM:itii  to  Williams  College,  the  15th 
of  February.1820,undcr  certiUn  resolves. passed 
by  the  Legislature.  Februnrv  19th,  18^,  and 
January  27ih,  lb20.  The  only  conditions  in 
those  resolves  material  to  what  Is  now  under 
37  1  •]  consideratirm  were. that"  the  *granteee, 
or  their  assigns,"  shall  give  security  that  they, 
"  within  three  years,  will  place  on  said  town- 
ship thirty  families,  as  settlers,  of  the  descrip- 
tion named  in  the  act  for  promoting  the  sale 
and  setth  ment  of  the  public  lands  in  the  Dis- 
trict of  Maine:  also  reserving  in  8jiid  township 
the  usual  public  lots."  By  tlie  act  referred  to, 
for  "  promoting  the  sale  and  settlement  of  Uie 
public  lands  in  the  District  of  Maine,"  it  was 
provided  (in  section  sixth),  "that  in  every 
township  to  be  laid  out  pursuant  to  this  act,  the 
commissioners  shall  set  apart  fifty  lots,  of  one 
hundred  acres  each,  of  average  quality  and 
value,  no  two  lots  of  which  shall  be  contiguous 
to  each  other,  which  shall  be  granted  and  con- 
Teyed  to  the  llrst  fiftj  settlers ni  said  township, 
upon  the  payment  of  five  dollars  for  each  lot." 
(Statute,  February  15th.  IQIH,  p.  172.)  The 
mth  section  authorized  the  comminioiierB  to 
take  a  commutation  from  c^rantccs  of  anj  set- 
tling duties  they  were  held  to  perform. 

Toe  resolve,  granting  this  township,  reduced 
the  number  of  s<  ttler8  from  fifty  to  thirty ;  and, 
instead  of  reserving  the  right  to  the  commii»- 
sioneiB  to  execute  sudi  deeds,  provided  that  the 
pnmtees  micht  ^'ive  security  to  the  State  to  do 
U  uud  perform  the  other  duties,  as  to  the  set- 
tlers, under  the  before  mentioned  act.  Accord- 
ingly, Williams  College  b:u  im;  conveyed  this 
township  to  Nathaniel  in I'nsol I,  on  the  15th  of 
February.  1H20.  and  not  li  ivim:  iriven  the  be- 
fore mentioned  becurity  themselves,  procui^ 
him  to  do  It,  and  he.  hy  bond,  datea  March 
17th,  1820.  stipiilal(<l  wiiii  H.  Sl.-ite,  among 
other  things,  to  place,  within  three  years,  *'  on 
said  townanlp  thirty  families,  as  settlers,  of  the 
(Ir  rrijirinn  nninrd  in  the  net  for  promoting  the 
sale  and  seitleuieat  of  the  public  lands  in  the 
IMstfictof  Jfdne/' 

1016 


I    Matters  being  tfauadtoated,  Iimjisoit  en  tt» 

nth  of  .Tune.  1827.  eonvcyrd  to  r^muelT.  MV 
lett  a  portion  of  said  township,  under  the 
lowing  deacription.reeervatkms.aadccMidltfoaa; 

"Six  thousand  acres  of  laud,  in  mmmnc 
and  undivided,  in  the  lowusiiipof  land  Ijiofio 
the  Coun^  of  Penobscot,  as  the  suae  towa- 
ship  was  surveyed  by  Alexander  Grwnwriod, 
Eitni.,  in  the  year  one  thousand  eifthl  huDdmi 
ana  eleven,  the  same  being  tovnaftSpaMabereil 
three  in  the  second  range  of  TOTrnship*  nnnb  of 
the  Bingham  Penob^oi  purcLi2k<9e.  tuid  Lura 
bered  four  by  said  Greenwood,  being  the  suae 
conveyed  to  me  by  the  Pri  ^ident  and  Troslm 
of  Williams  College,  lis  dcs^-ribed  in  their  deed, 
dated  February  fifteenth,  one  thousand  eichi 
hundred  and  twenty,  and  this  day  delivered  to 
me.  reference  thereto  being  bad  -.  excepting  sod 
reserving  the  lots  marked  :i>  >ctiler."  I.-l-  na  » 
plan  of  said  town,  made  bjr  John  Webber, 
excepting  also  tbe  lot  on  which  1  haw  f» 
proved,  which  are  not  lo  Ix-  siibj*  cU'«l  t.>  a  tlnSx . 
subject,  however,  to  the  condition  that  theiail 
Maflett  shall  perform  his  part  of  tlie  seBlinr 
duties,  in  proportion  to  the  l.md  convtvi-a 
and,  also,  that  from  said  six  thousand  acrvt » 
part  of  the  public  lands  reserved  sImU  betalun. 
•in  proportion  as  said  .-ix  rhnui;iodac»Bi(*SU 
bears  to  the  whole  towiuihip.' 

On  the  same  day.  to  secure  the  coasMefati  m 
for  the  purchase,  and  to  pay  the  fsame  to  Will 
iams  Coil^e,  in  behalf  of  said  Ingersoli,  adll 
indebted  to  the  coUeg«.  Xalleit  oonve^tf* 
same  premises,  by  mortgage,  to  the  neHHPi 
under  the  following  description : 

"  Six  thousand  acres  of  land,  in  common  and 
undivideil.  in  the  township  of  land  lying  in  th^ 
County  of  Peoobscot,  as  the  &amt:  iuffn&iui»> 
was  surveyed  by  Alexander  Greenwood.  18ll» 
the  same  l>eing  township  number  three  in  tlM 
second  range  north  of  the  Bingham  Fenobaccrf 
purchase,  and  numbered  four  by  said  Gf»*E 
wood.  bein|;  the  same  this  day  conveyed  to  m 
by  Nathaniel  IngersoU,  as  by  hia  deed,  t^kf*- 
ence  thereto  beiui;  had." 

What  passed  by  this  oonveyanoe  is  ttte  tbM 
difficulty  in  the  case.  Tlie  (luescloa  ariaei% 
this  way; 

The  (£ebt,8ecured  bv  that  mortca^  not  bcia| 
paid,  the  college  inslituted  a  mnc  to  foreckp 

the  same,  in  the  year  IS^V?  m  l  rrr  vin-^l  judg 
menl  June  20th,1839.  lu  the  mean  ume.oamd;. 
May  11th,  18B5.  it  transferred  the  rights  uadt r 
the  mortgage  to  John  Webber,  who.  in  .Ttaf 
of  the  name  year,  convey eu  a  moiety  ul  thev 
to  Foxcroft,  the  plaintiff  in  error. 

Wei  1  (r  and  Foxcroft  then,  in  July.  1^ 
petitioned  lite  Superior  Court  of  Maine  for  s 
partition  of  what  they  held  In 
others;  aud,  after  -  u  i  procee^i?*! 
lots,  No,  11  in  the  aud  2io,  li  a.  liie  W 
range,  were  i  iT  to  them  in  severmbT;  aad 
on  the  4ih  of  iNoveniber,  1836,  Webbsr  P^ 
leased  all  his  rights  in  them  to  Foxcroft.  tth. 
it  is  contended,  vested  the  title  ui  dsrhed 
under  the  morigii^;  and  it  might  have  doott^ 
in  one  view  of  the  eite.  bad  nothinir  «k»  «9 
( urred  to  prevent  or  defeat  It.  H  i'  ^.k:Ti"ii 
MiUlett,  alter  the  conveyance  to  luui  iif 
soil,  and  thft  mortgage  to  the  oolleiA.  „ 
to  put  on  Hii' i.Tnd  vari'>u-  -i''iltri.  uiuiir  <^ 
njfiervatioQS  and  conditiuiw  in  fciba  tkMwi 
and,  ataittiafltiDg  of  thepropHeionof  Ihi 
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ship,  for  the  purpose  of  dividing  the  same, 
April  16th.  1828.  No.  11  in  the  4ih  ranire.  and 
No.  11  in  the  .5th,  were  set  off  to  Samuel  Mai 
left,  with  other  lots,  makinfr  fourteen  in  all, 
and  descril)e<l  as  "  being  lots  which  he  had  sold 
to  settlers,  &s  so  much  towards  his  share  in  said 
lands;"  and  on  the  r2lh  of  August,  1829.  he 
executed  a  dee<i  of  thost?  lots  to  the  demandant. 

The  case.  then,  stands  thus:  If  the  title  to 
these  lots  passed  under  the  mortgage  fnnn  Sam- 
uel Mallett  to  the  college,  willioul  condition, 
except  as  security  for  the  debt,  the  plaintiff  in 
error  is  now  |)os.ses8ed  of  them  in  severalty,  and 
<h(mld  retain  them.  Hut  if  the  title  to  them 
did  not  pa»8  at  all  by  that  mortgage,  on  ac- 
count of  the  exceptions  or  reservations,  either 
in  it  or  the  prior  deetl,  which  are  applicable  to 
thf  premises;  or  if  it  passed  on  conditions 
1173*1  which  'have  since  vested  these  lots  in 
iMvid  3lallett,  as  settlers'  lots  under  the* act  to 
encourage  the  sale  and  settlement  of  lands  in 
Maine,  then  he,  as  settler  and  grantee  of  the 
same,  ought  now  of  right  to  passess  them.  The 
gineral  aspect  of  the  whole  ca.se  is,  we  think, 
strongly  in  favor  of  the  right  set  up  by  the  de- 
mandant. 

On  the  construction  made  in  his  favor  by 
the  court  below,  he  will  recover  only  what  the 
laws  of  the  State  intended  such  settlers  as  he 
should  have:  and  which  it  was  exprewly  pro- 
vided they  have  in  the  deed  from  Ingersoll  to 
8«muel  ftfallett  of  the  tract  including  these 
premises. 

Hut  should  the  opposite  construction,  con- 
tended for  by  the  tenant,  prevail,  the  college 
and  its  a-ssignees  will  get  back,  under  a  mort- 
gage to  secure  a  part  or  the  consideration,  aliout 
one  fourth  of  the  township,  free  from  any 
charg:e  or  deduction  on  account  of  settlers' 
claim8,  when  the  college  was  originally  entitled 
to  it  under  the  resolve  only  as  burdened  with 
that  char^.  and  has  paid  nothing  since  to  re- 
lieve the  land  from  it;  and  when  the  Immedi- 
ate grantee  of  the  college  conveyed  it  so  burden- 
ed, and  has  done  nothing  since  to  remove  the  in- 
cumbrance. Again,  it  was  a  leading  principle  of 
public  policy  with  the  State,  in  order  to  in- 
crease its  population  and  wealth,  that  settlers 
sliould  be  placed  upon  the  land  at  an  early 
day.  and,  as  an  inducement  for  them  to  come, 
»huuld  have  lots  for  a  very  small  consideration. 
The  college  took  the  original  grunt  under  stip- 
ulations to  effect  this,  and  were  lK)uud  to  ef- 
f^-ct  it,  to  the  number  of  thirty  families. 

Vet.  on  the  construction  set  up  by  the  ten- 
ia;, Ingensoll,  under  his  lM)nd,  and  his  assign.s, 
inider  the  clauses  in  their  deeds  from  him, 
would  be  compelled  to  effect  this  so  far  as  re- 
jjsards  one  fourth  of  the  town,  without  allowing 
UMfn  any  consideration  therefor,  or  permitting 
them  to  make  a  permanent  charge  on  the  land 
it«it'lf,  as  it  originally  waa  and  would  naturally 
conlinoe  to  l)e. 

But  general  considerations  like  these  may  be 
cnunteracted  bv  express  agreements  and  spe- 
rt:tl  proviaions lx;tween  the  parties;  and  it  is 

<  vHsary  to  ascertain  next  whether  any  such 
.liferent  and  opposing  agreements  have  lx*en 
4  ntered  into  here.  Wiien  Ingersoll,  l)eing  the 
!Hrond  grantee  and  the  obligor  in  the  bond 
t<»  the  Slate  for  the  performance  of  duties  as  to 
»»'t tiers,  proceeded  to  convey  alxiut  one  fourth 
of  the  township  to  Samuel  Mallett.  it  is  clear 
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that  he  preferred  making  the  performance  of 
the  duties  to  settlers  in  that  portion  of  the 
township  a  charge  on  the  land  itself,  by  a  con- 
dition in  the  grant.  a.s  had  formerly  iJeen  the 
usage,  rather  than  taking  another  bond  or 
other  collateral  security  for  it  to  himself.  Such 
a  coui-se  wjis  also  likely  to  be  the  safe.'^t.  and 
wa-s  competent  or  legal,  if  he  chose  to  adopt  it. 
Accordingly,  at  the  close  of  the  description  of 
the  premises,  in  his  deed  to  Mallett,  he  adds, 
"excepting  and  reserving  the  lot.**  marked," 
&c..  which  are  not  those  now  in  dispute,  and 
concludes,  "subject,  however,  *to  the  [*374 
condition  that  the  said  Mallett  shall  i)erforiif 
his  part  of  the  settling  duties  in  proportion  to 
the  land  conveyed,  and  also,  that  from  said  six 
thousjind  acres  a  part  of  the  public  land  re- 
served shall  he  taken,  in  proportion  as  said  six 
thousand  acres  bears  to  the  whole  township." 
There  can  be  no  doubt  that  this  lani^iage, 
whether  following  or  preceding  the  description 
of  the  premises,  was  intended  to  constitute  an 
integral  part  of  the  dee<l  itself,  and  to  limit  the 
extent  and  nature  of  the  grant.  A  condition 
or  reservation  may  l)e  inserted  in  anv  part  of  a 
deed.  (Shepherd^s  Touch. ,  ch.  6;  5  I).  &  E., 
526:  1  Saund..  60,  not/).) 

Nor  is  such  a  provision  inconsistent  with  the 
general  covenants,  as  has  been  contended  by 
the  plaintiff  in  error.  They  mu.st  be  constnieti 
as  relating  only  to  the  subject  matter,  l(K)king 
to  the  whole  deed,  and  the  obvious  intent  of 
the  parties  in  the  whole. 

\\  hat,  then,  is  the  effect  of  these  particular 
clauses?  Clearly  to  except  out  of  and  reserve 
from  piiasing  at  all,  by  the  grant,  so  much  of 
the  six  thousand  acres  as  "  the  lots  marked  as 
settlers'  lots  on  a  plan  of  said  town  by  J.  Web- 
her,"  and  also  the  lot  on  which  Ingersoll  had  im- 
proved. These  were  not  to  l)e  considered  as 
held  in  common  or  "subjected  to  a  draft."  but 
were  entirely  excluded  from  any  future  divis- 
ion of  the  six  thousand  »icre>».  These,  how- 
ever, are  not  now  in  controversy. 

What  more  do  these  clauses  provide?  The 
whole  land,  which  did  pass  under  the  grant, 
was  to  Ik'  held  "  subject"  to  the  condition  that 
the  said  Mallett  shall  perform  his  part  of  the 
settling  duties."  or.  in  other  words,  put  on  his 
proportionate  number  of  families,  and  convey 
to  the  head  of  each  a  hundre<l  acre  lot  for  only 
five  dollars,  and  al-soallowa  proportionate  share 
of  the  public  lands  reserved  in  said  township  to 
"be  taken"  from  this  six  thou.sand  acres.  This 
is  the  important  provision  bearing  on  the  pres- 
ent case.  For  aught  which  aj>pears,  the  settlers 
had  not  then  removed  \\[K>n  the  land.  The  pub- 
lic lots  reserved  in  the  township  had  not  then 
l>een  set  apart.  But  the  parties  virtually  agreed 
that,  when  .settlers  were  put  on  and  when  the 
public  lots  were  set  apart,  one  fourth,  or  there- 
abouts, of  the  lands  in  the  whole  town  belong- 
ing to  settlers  should,  on  the  payment  of  a  mere 
nominal  consideration,  come  out  of  these  six 
thousand  acres,  and,  in  like  manner,  one  fourth 
of  the  public  lots  should  be  taken  therefrom. 

This  being  the  special  agreement  of  the  par- 
ties, the  next  inquiry  is,  has  it  iK-en  carried 
into  effect  in  a  manner  so  as  legally  to  sustain 
the  judgment  rendered  below? 

The  controverted  expressions  in  the  deed 
seem,  in  their  most  obvious  import,  eit hereto 
except  from  the  land  conveyed  the  lots  which 

1017 


874 


BtTPBBia  OOUBT  OF  TBS  UlllTKD  ST4TM. 


settlers  iihould  selwt,  or  to  mako  it  a  coudilion 
of  the  grant,  that  the  title  to  ^  1<  ts  should 
after\\'firds  be  vested  in  iliein.  Tlic  foi  m  of  tlie 
ruling  of  the  court  leuvc-s  it  a  little  uuccrtain 
37o*l  *oii  which  of  these  grounds  the  opinion 
rested,  na.  after  a  recital  of  the  evidenoe  in  the 
case,  Ihf  bill  of  exceptions  Hays: 

"Upon  this  evidence  the  honorahle  justice 
who  presided  at  said  trial  ruled  tliat  the  mori- 
^raire  deed  offered  In  evidence  the  defendant, 
given  to  the  said  tru-tn  - of  \\  illianis  College, 
dated  the  5th  day  of  June,  1827.  marked  5. 
doet  not  comprehend  and  cover  the  two  lots, 
dlth  in  the  4th  mn^,  and  Uth  in  the  6th 
range,  being  the  premises  demanded." 

At  the  flnt  blueh.  It  might  be  Inferred  that 
the  judge  held  these  lots  did  not  pass  at  all 
under  the  murtguge,  having  lieen  coosidered  a& 
excepted  or  reserved.  {Malutt  v.  Fitxcroft,  1 
Story's  R.,  477.)  T^il  <in-  inrlined  to  think 
tiiat'so  stringent  a  v  lew  ot  bis  ruling  is  notiadiis 
peneably  necessary :  and  if  it  were,  we  see  do 
reason  why  the  judgment  is  not  to  he  sustained, 
as  right  in  substance,  and  acconliug  to  the  mer- 
its of  the  case.  if.  at  the  time  the  writ  of  right 
waa  brought,  the  title  to  these  lota  was  not  io 
the  mortgagee  or  hia  mnteee,  but  waa  rather 
in  the  demandant,  under  <  nr  of  the  vlewa  or 
coDStructioos  before  mentioned. 

The  learned  judj^e  might  well  mean  that  the 
mortgafT*'  "dor^  n  ot  comprehend  and  foverthe 
two  lots "  in  dLiipute,  as  matters  stood,  after  the 
settling,  partition,  and  oonveynnce  to  David 
Mallett,  and  he  would  thus  regard  the  provision 
as  a  condition  whicli  had  Ijeen  executed.  This 
would  be  free  from  much  difticulty.  On  the  con- 
trary, it  is  supposed  by  the  plaintifT  that  he  re- 
garded it  as  an  exception  or  reservation  of  the 
last  lots.  This  would  be,  in  the  spirit  and  in- 
tent of  the  parties,  as  the  former  clause  had 
been,  an  excepting  or  reserving  of  the  first 
named  lots.  If  deeiding  so  (1  Story,  477),  he 
doubtless  considered  that  the  last  lots  would 
ere  long  be  aet  apart  and  nuwked.  and 
thus  become  certain  on  the  principles  r  ni  lin 
ed  in  the  deed  and  in  the  statutes  as  to  settlers 
and  partitiona  by  the  proprietors  of  towna;  and 
he.  therefore,  may  have  felt  ju  stified  in  regard 
ing  now  as  suthciently  certain  what  could  be 
aflerwarda  made  certain,  id  certum  e»t  quod 
eerfum  reddi  protett.  {Jocl'.*<>n  v.  La^erenef,  11 
Johns.  U.,  191.)  But,  in  some  respects,  it  is 
not  quite  so  natural  or  lafe  a  view  to  re^rd 
thin  last  >is  h  reservation  or  exception, 

nor  does  tlu>  judge  (  ail  ifrso  in  the  ruling.  An 
exception  or  reservation  is  sometimes  void  for 
uncertainty,  and  sometimes  for  being  in  favor 
of  third  persons.  (4  East.  464;  Thompaon  v. 
(ireii<fry,  4  Johna.  R.,  61;  9  Johna.  B.,  78;  Do. 
Litt..  148,  a.) 

Thoee  objections  have  been  urged  In  this  cane ; 

and  it  may,  tliorf-forc,  he  least  exmpTicTinWr-  to 
regard  the  last  clause,  as  it  is  called  iu  the  deed, 
a  condition.  (Ate  ▼.  Oi^ood  etal.,9 Mass.  }{. . 
48;  Grnj;  v  r>Uu,rhar<t  >^  Pick..  2^4.)  This 
view  seeni'*  wtll  sustained  both  by  the  Ian 
guage  used  and  the  nature  of  the  transaction. 
The  preceding  clause  is  in  words,  eo  nomine, 
excepting  or  reserving,  while  this  is,  eo  nomine, 
876*]  on  "  oondiUon : "  and  the  lots  "there  re- 
ferred to  were  previously  set  apart,  marked, 
and  ideulttied,  while  these  were  not  so  set  apart, 
but  still  held  In  conunon  and  in  some  d^ree 
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uncertain.  The  phraseology  was  &L§o  chaufed 
in  the  last  clause  from  '*  excepting  and  rewrv- 
ing"  to  "condition."  probnbly  Ucaiise  the 
latter  expression  was  de<'me«l  Tnf)re  approprbte 
as  to  lots  not  then  selected  or  identified,  btit 
which  were  intended  and  ▼irtually  agvasd  to  bc^ 
afterwards. 

Such  an  agreement  would  in  its  spirit.  nolp« 
than  words,  be  a  condition,  as  it  would  Ik  "« 
bridle"  or  restraint  on  the  grant,  whieh  isou 
of  Shepherd's  deflnltiODBof  noonditioo.  (Sbep. 
Touch.,  ch.  6.) 

The  nattire  of  a  fran«actinn,  aa  wdl  as  die 
laniruiiL'' '  nviv  well  be  regarded  always  in  d  - 
ciding  whether  a  case  is  a  reservation  or  a  con- 
diHon.  (IB  Maine  R..  31 :  15  Maine  R,  m.  i 
.TohnR  R.  82;  1  D.  &  E..  645;  Sfaep.  Touch., 
ch  <?.  p  128:  12  Pick..  156.) 

A  charge  like  this,  imposed  in  a  deed  bf  the 
State,  though  using  words  of  re^rvalioti,  wis 
adjudired  to  be  a  condition  iu  i/owjrv.  Dtaht 
(18  Maine  R  .  31);  and  same  case.  15/Mtf..»6: 
Dunlap  v.  Stetwn  (4  Mason.  M9.)  So  »  pro- 
vision may  be  inserted  Jn  sn  instrument  ss  to 
land,  which  will  be  construed  cither  a  c^'n  l: 
tioQ  or  a  covenant,  as  seems  most  amiiopri- 
ate.  (Bsc  Abr..  Condition.  O.)  Andwofdi 
of  limitation  m  \v  taken  for  a  condition. 
(Com.  Dig.,  (Condition.  A;  11  Mod.  R.  61.) 

But  wblehevM*  the  last  rJanse  abooM  be  t*m- 
siild  i  d  -A^'  nprniting.  consistent  witli  le^ralprir 
ciples.  the  result  on  the  interests  of  the  parties 
wonid  be  mncb  the  same.   In  the  former  view, 
a''  nn  oTception  or  rcwrvntinn   thr-  land  altfr 
wards  set  apart  for  these  lotn  would  be  regard 
ed  as  never  passing  at  all  to  the  mortgagee  or 
his  grantees,  while,  in  the  latter  view,  ass  one 
dition,  it  would  pass,  but  only  on  conditioD  of 
being  ▼ested  in  the  settlers,  so  soon  asset  apart 
and  conveyed  to  them;  and  aa  the  latt^  has 
!  already  been  done,  the  title  wonM  not  be  now 
in  the  tenant,  under  either  of  these  views. 

Were  it  necessarv  to  give  validity  to  the 
clanse.  and  It  wonid  be  bwl  either  as  awwrta- 
tion.  exception,  or  condition,  it  wnuM  1«e  do 
1  unusual  stretch  of  construction  to  coosidtf  it  a» 
a  corenant  to  stand  aHxed  to  the  nee  of  the  »h 
tiers,  and  in  thi«5  way  reach  a  Hlie result.  (  /  fc- 
mn  V.  Strart,  20  Johns.  R.,  87;  Bed^m  c***.  ' 
Colce.  40.) 

A  fir  ed  is,  if  pos.«ible,  to  bo  made  np.  rxHve 
in  Mime  way:  and  the  construction  shouM  Ir 
liberal,  in  order  to  effect  that  object,  and  ^a- 
force  the  oripinal  de<?ign.  (8  Wils..  75;  Will*^ 
682:  5  Barn.  &  (  ress.,  106;  2  Saund.,  ^ 
note;  Preston  on  C'onveyaadng,  41;  Brmb's 
Lejral  Maxims.  238.  2;^9.) 

Maklntr  these  important  clatises.  then,  in  tbf 
deed  from  Injrersoll,  operative,  and  near  ntiy 
be  in  conformity  to  the  original  dc^-ii^,  whick 
was  both  leffal  and  landable.  wijy  shfMdd  tksf 
no*  bind  subseqiu  nT  mortiracrp^'s  and  i:nnC«>* 

Samuel  Mallett,  having  obtained  no  intered 
in  the  six  tbouaand  •acrss,  so  far  aa  re-  f*3 7  7 
•rards  the  lots  then  marked  and  rescrrrAi,  at»'i 
none  whatever  in  tlie  whole  iratl.  fr^  fn«c 
the  condition  and  charge  we  have  been  describ- 
ing— of  other  lot«  to  h)>  iftcrwards  marked .lad 
assigned,  as  the  i  li  iv  e  Uen.  to  aettlcra — 
could  he  pass  to  ih  rn.  by  a  nio(t9iga»ngnBt> 
er  interest  than  he  obtained? 

TJiat  condition  or  charge  was  on  ihelsw!,  ■» 
an  incumbnnQe,  bj  the  veiy  tenns  of  the  d<^l 
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to  him  :  and  he  could  not,  if  he  tried,  convey  a 
title  to  the  land  which  should  be  free  from  it. 
Such  a  condition  attaches  to  the  land  wherever 
it  ro*.  "  although  the  same  pass  through  the 
hands  of  a  hundred  men."  (Shep.  Touch.,  ch. 
6:  Perkins,  sec.  818;  2  Preston  on  Conveyan- 
cinir.  412:  1  Co.  Litt..  330.  h.)  In  our  view,  it 
operates  like  a  covenant,  which  runs  with  the 
hind ;  and  all  assignees  are  bound  by  covenants 
real,  that  run  with  the  land.  (SfKncrr'a  case, 
0  Coke.  ir>-17:  Co.  Litt..  47.  a;  Shep. 
Touch..  161.  ch.  6,  176:  Com.  Dip..  Condi 
tion:  3  D.  &  E..  393;  1  Paige's  R..  412.  455.) 

The  condition,  or  charge,  was  also  public,  on 
reconl.  in  ejrteiw),  in  the  deed  from  lugersoll. 
That  deed  was  expressly  referred  to  in  the  mort 
gage  to  the  college:  and  the  value  of  the  whole,  in 
Samuel  Mallett's  hands,  or  in  those  of  his  mort- 
gagefs.  would  be  known  by  all  to  be,  at  that 
lime,  reduced  in  proportion. 

By  proceeding  afterwards  to  get  the  partition 
made  by  the  proprietors,  and  to  execute  the 
deed  to  David  Mallett,  so  as  to  perform  his 
duty  in  respect  to  this  condition,  he  did  not,  as 
seems  to  be  contended,  reduce  further  the  value 
of  the  land  to  himself  or  mortgagees,  or  part 
with  any  portion  of  it  not  before  subject  to  be 
thus  taken. 

The  extent  and  nature  of  his  title  being  spread 
upon  record,  nobod}'  could  be  misled,  and 
nothing  could  pass  by  his  mortgage,  free  from 
the  same  conditions  and  reservations  under 
which  it  had  come  to  him ;  and  whenever  cer- 
tain lots  should  afterwards  be  set  apart  and 
conveyed  to  settlers  (it  being  in  conformity 
with  the  condition),  they  could  not  and  ought 
not  longer  to  be  held  or  retained  under  the 
mortgage  deed.  Nor  is  the  .subsequent  setting 
apart  of  the  premises,  and  the  conveyance  of 
th«ni  to  settlers,  a  withdrawal  of  any  part  of 
Ihe  mortgaged  security,  as  is  argued  by  the 
plaintiff  in  error;  because  that  security  em- 
braced  the  six  thousand  acres  only  as  subject 
fo  such  an  event;  and  its  happening  was  pro- 
Tided  for.  and  was  an  open  and  express  con- 
dition of  the  title  to  the  property  which  was 
held  is  st'curity. 

It  is  likewise  urged  by  the  plaintiff  in  error 
that  Mallett  might.  like  Ingcrsoll.  have  agreed 
to  perform  the  duties  towards  settlers,  in 
money.  But  he  did  not.  So,  without  any 
agreement,  he  might  have  done  it  with  money, 
and  not  left  it  to  become  an  actual  charge  on 
the  land,  in  his  mortgage,  though  place<l  as  a 
conditional  charge  on  it  by  Ingcrsoll.  But  he 
did  not.  So  it  is  said  tlie  condition  here  is  a 
subsequent  one.  and  the  title  vests,  subject  to 
378*1  be  devested  *only  by  a  breach  and  an 
entry  for  condition  broken,  and  which  entry 
biia  never  been  made.  (Rice  v.  Ongood  H  at.,  9 
MaM.  R..  38;  2  Cruise,  title  13.  s(h>.  15.) 

Bat  it  has  not  been  broken,  and  hence  no 
entry,  by  Ingereoll  or  others,  is  necessary  for 
condition  broken.  On  the  contrary,  the  con 
dition  has  been  fulfilled,  by  a  performance  of 
the  duty  to  the  settlers,  in  getting  their  lots 
f^'  iind  conveyed  to  thorn ;  and  thus  Ihe 

tti.<  those  lots  is  vested  in  them  now.  as  the 
oondition  di'scribed.  rather  than  remaining  in 
the  grantee  or  mortgagee.  (Jiiee  v.  Osgood e(  al., 
9  Ma«8.  R..  44.) 

There  Is  no  difBculty.  then,  about  a  breach 
and  an  entry,  as  evcr^'thing  has  been  fultiiled 
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'  in  the  manner  it  ought  to  have  been  done.  So, 
in  answer  to  another  objection,  it  is  clear  that 
\  this  fulfillment  was  attended  to  as  properly  by 
I  the  mortgagor,  beforc  a  foreclosure,  as  by  the 
mortgagee.  (18 Mass.  R.,  87;  Bnidki^  v.  Filler, 
28  Pick..  9:  2  Green  leaf.  182.)  The  mort- 
gagor was  in  charge  of  the  land,  and  was  still 
the  owner,  for  all  purposes  except  the  security 
of  the  creditor.  That  security  is  not  lessened  by 
what  he  did  in  this  respect. 

Another  point  has  been  much  argued  in  rela- 
tion to  the  mortgage,  which,  in  this  view  of  the 
subject,  is  not  material.  It  is,  that  the  mort- 
gage deed  does  not  contain  the  condition  After 
describing  the  premises,  it  is  true  that  it  does 
not  go  into  details  as  to  the  several  exceptions, 
reservations,  and  conditions  in  the  deed  to  Sam- 
uel Mallett,  but  merely  adds.  *'  being  the  same 
this  day  conveyed  to  me  by  Nath'l  Ingcrsoll.  as 
by  his  Heed,  reference  thereto  being  had."  This 
reference,  it  is  contended,  is  not  broad  enough 
to  include  or  cover  the  exceptions  and  condi- 
tions. But  it  could  not  be  considered  a  forced 
construction  to  hold  that  the  whole  of  the  deed 
referred  to  should  Ije  regarded  and  considered 
as  showing  he  intended  to  reconvey  for  secu- 
rity all.  and  no  more  or  less,  in  any  view,  than 
what  hful  just  l>een  conveyed  to  him.  {tXeid  v. 
llmUm,  21  Maine  R..  69.  72;  22  Ibid.,  827; 
Fotm  et  al.  v.  CVi>;>.  20  Pick.,  121.)  The  refer- 
ence to  the  deed  might  as  properly  be  consid- 
ered to  indicate  the  interests  as  the  premises 
just  received.  In  either  view,  the  lots  re- 
served would  be  reached,  as  they  were  con- 
nected not  only  with  the  title  but  the  quan- 
tity of  land  meant  to  be  conveyed.  So  as  to 
any  charges  in  the  form  of  a  condition  im- 
posed on  the  land,  they  would  be  embraced, 
even  under  a  reference  to  the  premises,  as 
those  charges  are  contained  in  the  same  sentence, 
and  tend  to  show  a  diminished  quantity  of  land 
passing  absolutely. 

Both  deeds  were  also  parts  of  one  transac- 
tion, and  may  well  be  con.strucd  together,  as 
having  a  like  object  in  respect  to  the  extent  of 
the  interests  no  less  than  the  premises.  But 
was  the  conclusion  different,  the  case  would, 
in  the  view  first  taken  by  us.  and  which  is  the 
legal  view,  be  merely  that  of  a  grantor  under- 
taking to  sell  or  'mortgage  a  larger  in-  [*37f> 
tercet  than  he  po-ssesseti,  or  an  interest  unincum- 
bered, which  was  in  fact  incumbered;  and  the 
remedy  for  such  an  excess  in  the  conveyance  is 
an  action  on  the  covenants,  and  not  to  construe 
the  deed  as  granting  more  than  the  grantor 
himself  possessed. 

There  have  been  .some  other  questions  raised 
in  the  argument  of  this  case,  which  it  is  not 
material  to  consider  under  the  only  ruling  at 
the  trial,  which  is  excepted  to.  and  which  re- 
lates entirely  to  what  passed  by  the  mortgage. 

One  of  them  is  the  effect  of  a  former  recov- 
ery by  Foxcrofi  and  WeblxT  against  Mallett, 
in  the  proceedings  for  a  partition,  where  the 
title  of  the  latter  to  the  lots  now  in  contro- 
versy was  questioncrl  and  tried;  but  this.  l)eiDg 
a  writ  of  right,  is  pi-obably  not  l)arred  by  any 

£rior  recoveries  between  "these  jNirties.  {Afai- 
ttv.  Foxrroft,  1  Story's  R.,  477.)  Another  of 
these  questions  is  the  correctnc.vs  of  the  pMrtl- 
llon  made  by  the  proprietors  of  this  lownsliip, 
when  the  two  lots  in  controversv  were  set  off  to 
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though  the  rulinsr  on  it  is  not  excepted  to  in  the 
record,  is  supposed  to  be  valid  under  the  slAt- 
utes  of  Mtiine,  and  the  usaees  thai  have  long 
prevailed  in  New  Enplanu  among  land  pro- 

Erietors  of  townships  situated  there.  (Smith's 
awsof  Maine.  175;  3 Sheplev.  401 ;  12  Pick., 
534;  3  P^airfield,  898:  10  Jlass.  R,  146;  3 
Pick.,  896:  12  Mass.  U.,  415;  2Greenleaf.  218; 
4  New  Hamp.  R.,99:  3  Vermont  R..  290  :  6 
Vermont  U..  208.) 

In  conclusion,  it  has  hevn  urged  against  the 
judgment  we  have  formed  in  favor  of  the  right 
of  the  demandant,  that  several  actions  have  j 
been  tried  in  Maine,  where  his  intertisls  have  | 
been  brought  in  question  as  to  the  premises, 
and  decisions  had  against  him :  and  that  such 
local  adjudications  in  respect  to  the  titles  to 
real  estate  should  control  the  opinions  of  this 
court.  (9  Cranch.  87;  2  Wheat.,  316;  10 
Wheat..  152:  12  Wheat..  153:  2  Gallis..  105.) 
But  on  examining  the  particulars  of  the  cases 
cited  to  govern  this  (3  Fairtield.  39b;  4  Shep- 
lev. 84,  88;  14  Maine  R..  61).  it  will  be  seen 
that  the  construction  of  the  mortgage  to  the 
college,  in  respect  to  this  reservation  or  condi- 
tion, never  appears  to  have  been  agitated.  If 
it  had  been,  the  decision  would  l)e  entitled  to 
high  respect,  though  it  should  not  be  regarded 
as  conclusive  on  Ihe  mere  construction  of  a  i 
deed  as  to  matters  and  language  belonging  to  ; 
the  common  law,  and  not  to  any  local  statute. 
(8  Sumner's  R..  136,  277.)  i 

Ix(  thf  judgniettt  beUnc  be  ajinned.  I 

rit4'(l-fl  How..  4fC»:  M  flow..  34rt:  12  How.,  148;  19 
How..  aW;  2  Wood.  &  M.,  ii^X ;  2  Tiirt..  .m 


380*J  MAMES  STIMPSON.   Plaintiff  in 

Error, 
c. 

THE  WESTCHESTER  RAILROAD  COM- 
PANY. Defendants. 

Pati  nta — tuie  before  nnrrendt  r  of  defcrtire  Icttertt 
p4tten(  ffire^  no  right  to  ujv  after  re-ut«ne  in  cor- 
rect form — inquiry  into  iwue — patent  kites. 

The  practice  of  excepting,  jrenerally.  to  n  charjro 
of  the  court  to  thf  Jury,  without  8<'ttln>f  out  sixv 
citlfally  thi<  polntj;  «'Xf«'|»t<Hl  to,  censurv-d.  The 
writ  of  error  not  di»inl«w,'d.  only  OD  account  of  the 
petMillur  clrcumstaniHH  of  thu  uaso. 

Where  a  dofi-i'tivt-  imtent  had  l>een  surrendered, 
and  a  new  one  taken  out.  and  the  pntentt^e 
brought  un  action  for  a  violation  of  his  patent 
rlRht,  iHyinir  theinfrlntronientat  a  date  sub!>e<)uent 
to  that  of  the  renewe<i  patent.  pr<K)f  of  the  use  of 
the  thinir  patented  during'  the  interval  tietween 
the  orlKinal  and  renewed  patonta  will  not  defeat 
the  action. 

The.<<eventh  section  of  the  Act  of  March  3.  IH39, 
has  exeluslve  n'ference  to  an  orlKlnnl  application 
for  a  patent,  titid  not  to  a  n-newal  of  It. 

An  original  patent  beiti^  destniyed  l)y  the  hum-  ' 
\ng  of  the  pat«*nt  ofllc<'.  and  the  only  record  of  the 
•pecin(.*ationH  t>einff  u  publication  In  the  Franklin 
Journal,  the  claim  N  not  llmlte<l  by  that  publica- 
tion. l>eeause  the  whole  of  the  8pecltlcatir)n8  are 
not  <M't  forth  in  It. 

Whether  a  renewed  patent,  after  a  surrender  of  i 
a  defective  one,  is  Butwtantially  for  a  different  j 

Nora.— ^«  to  vehat  particularity  is  neetsmry  in 
tzctfAiitns,  In  order  tn  n  recirw  iit  apiKlUtte  cntirt, 
see  note  to  Moore  v.  Bank  of  Metropolis,  13  Pet., 
302.  .  1 


Invention.  Is  a  question  for  the  jury,  and  not  frr 

the  court. 

As  the  thirteenth  section  of  the  Act  of  1K18  pro- 
vides for  the  renewal  of  a  patent,  where  It  sfa&li  be 
"  Inoperative  or  Invalid  by  reason  of  a  defectivtor 
insumcient  description  or  s|H-cittcration,"  "If  tbr 
ermr  shall  have  arUen  by  lnad%  ertence.  acddmt. 
or  mistake,  and  without  any  fmudulnnt  or&enp- 
tlve  Intention."  the  fact  of  the  irrantinir  of  tbr  re- 
newed patent  cIohcs  all  Inquiry  info  th»-  eiij[t<fnce 
of  inadvertence,  accident,  or  inLxtake.  and  l«rr» 
open  only  the  question  of  fraud  for  the  Jury. 

THIS  ca.se  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  East  Pennsylvania. 

It  was  a  suit  broiighl  in  the  Circuit  Coart  bv 
Stimpson  against  the  Railroad  Company,  for  i 
violation  of  his  patent  right. 

On  the  2^id  of  August.  1831.  Stimpson  took 
out  letters  patent  for  an  improvement  in  thf 
mode  of  turning  short  curves  on  railroadt 
These  letters  were  not  given  in  evidence  apm 
the  trial,  having  b(>en  burned  in  the  confla^- 
lion  of  the  patent  offlcc,  in  December.  1886. 
and  no  copy  could  be  foijnd.  Secondary  evi- 
dence wa.s  given  of  their  contents  by  the  fol 
lowing  publication  in  the  Franklin  Journal: 

"  For  an  improvement  in  the  mode  of  tumiiif 
short  curves  on  railroads,  such  as  the  cor- 
ners of  streets:  James  Slimpflon.  city  of  Bal- 
timore. August  23. 

' '  37.  The  plan  proposed  is  to  make  the  ei- 
treme  edges  of  the  tianches  flat,  and  oljpBigr 
width  than  ordinary,  and  tiiconatruct iMHll 
in  such  a  numner  that  where  a  Bhoit  turn  Mt» 
be  made,  the  extreme  edge  of  the  flanch  All 
rest  ufxin  it.  instead  of  upon  the  tread  ei  the 
wheel,  thus  increasing  the  effect! re  diaoHMTtf 
the  wheel  in  a  degree  e(|ual  to  twice  the  pio^ 
tion  of  the  tlanch.  The  claim  is  made  to  *tke 
application  of  the  tlanches  of  railroad 
wheels  to  turn  short  curvatures  upon 
or  tracks,  particularly  turning  the 
streets,  wharves,  crosaing  of  tracka  or 
and  passim:  over  turnabouts,'  ice"  (F 
Journal.  Vol.  IX..  p.  134.) 

*0n  turning  to  pages  270  and  271.  ^*881 
Vol.  IV.,  there  will  be  found  speciflcaiaoai  <tf 
two  patents  granttnl  to  Jamea  Wri|^  of 
Columbia,  Peunslyvania.  for  the  mode  of  i 
ing  curves  claime<l  by  Mr.  Stimpeon. 
difTercnce  is.  that  Mr.  Wright  propoces 
adapt  his  cars  to  several  different  ctirrca  by 
having  three  or  more  offsets  in  bis  wheels ' 
necessary. 

On  the  same  day.  namely,  the  28d  of  Ai 
1831 .  Stimi>son  took  out.  also,  letters  patent 
improvement  in  the  mode  of  formiocuid 
C4ist  or  wrought  iron  plates  or  rails,  un*  rsi 
carriage  wheels  to  run  upon.  These 
l)eing  also  destroyed,  the  following  extnet 
the  Franklin  Journal  was  jjiven  in 

Franklin  Journal.  Vol.  IX..  p.  IM. 
For  an  improvement  in  the  mode  of  ft 
and  using  cast  or  wrought  iron  plates,  or 
for  railroad  carriage  wheels  to  nia 
James  Stimpson.  city  of  Baltimore, 
Aufnist  28,  1831. 

■ '  The  chiim  in  this  OMe  ia  to  *  the 
of  cast  or  wrought  iron  plates  for  the  ass  of 
rnihviiys  on  the  streets  or  wharroi  of  ollto*' 
t  lht  where.  The  objects  of  said  imptwraBO* 
being  to  employ  rails  that  will  not  pnacsit 
obstacles  to  the  ordinary  use  of  sli 
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tain  iaiurj  ttierefroiiL  aad  so  U>  form  the  plates 
at  the  iDtcraectlmuof  ftreettoroHiercronlnsB. 

that  rarH  wiH  readily  pass  over  tlieill,  ttid  littO 
OQ  circles  of  small  radius.' 
"The  ralte  tm  to befonned  with  a  groove  in 

fliem  to  receive  the  flanchcs  of  the  wheels:  on 
one  side  of  the  groove  the  width  is  to  be  sufll- 
dent  for  the  tread  of  the  whee1»  on  the  other  it 
nwd  not  pxcwI  three  quarters  nf  an  inch. 
Tbm;  rails  are  to  be  laid  tluflh  with  the  pave- 
ment  of  the  streets.  At  corners  to  be  tonied, 
the  rails  ure  to  Ik*  cast,  or  made  of  the  proper 
curvature, one  of  ihcm  only  beiug  provided  with 
a  fmore.  as  the  danch  is  to  run  upon  the 
oiImt.  upon  the  principle  described  in  No.  37. 
ProriHion  is  to  be  made  by  scrapers,  or  brushes, 
preceding  the  curriajres,  to  cienr  thegtOOVetof 
dust,  ice.  and  other  obstructions." 

In  188S,  the  first  mentioned  of  tiiese  letters, 
namely,  for  an  "  improvement  in  the  mode  of 
tuiaisiig  short  curves  on  railroads,"  were  sur- 
mderad  on  aoeoant  of  s  defective  8pecillca> 
tion,  and  on  the  2Gth  nf  September,  1835,  a  re- 
newed patent  was  issued  for  the  term  of  four- 
teen years  from  the  23d  of  August,  1881.  The 
8rhei!ule  referrad  to  in  this  pntent  wm  as 

"  Short  Curve*. 
"  23d  Ai|giiflt.l881.— Renewed  2»th  September, 

1835. 

*'  To  all  whom  these  presents  shall  come:  Be 
it  known,  that  I.  James  Stimpeoo,  of  the  city 
and  County  of  Baltimore  and  State  of  Mary  • 
hnd,  have  invented  i  n  w  ind  useful  improve- 
oent  in  the  mode  of  turning  short  curves  upon 
Tsilraads  with  hdlroad  carriages,  particularly 
those  round  the  comers  of  strei  t-  vvharve?s,i.%c., 
382*]  and  that  *the  following  is  a  full  and  exact 
docription  of  said  invention  or  improvement. 
1?  invented  or  improvc<I  by  me  Tinmely:  I  use 
or  apply  the  conuQOD  periplicries  ot  tbeflanches 
of  the  wheels  for  the  aforesaid  purpose,  in  the 
fnllowing  manner:  I  lay  a  flat  rail, which,  how- 
tfver,  Djay  be  grooved,  if  preferred,  at  the  com- 
mencement 01  the  curvation,  and  in  a  position 
to  be  centrally  under  the  flancbcs  of  the  wheels 
npon  the  outer  track  of  the  circle,  so  that  no 
other  part  of  the  wheels  which  nm  tipon  the 
outer  circle  of  the  track  rails  shall  touch  or 
beir  upon  the  rails,  but  the  |)eriphcries  of  the 
Hanchi^:  tluy  Im  ii  iriL;  iln  \s  tiole  weif^ht  of  tlw 
load  and  carriage,  wliile  tlio  opposite  wheels^ 
wlddh  run  npon  the  inner  track  of  the  circle, 
are  to  be  run  and  bear  upon  their  treads  in  the 
usual  way.  aud  their  llanches  run  freely  in  a 
groove  of  channel ;  which  treads  are  ordinarily 
about  three  1nr!v(-<^  in  diametor  leas  than  the 
peripheries  of  the  tianches. 

"  Were  the  bearing  surfaces  of  the  wheels 
whieh  are  in  contact  with  the  rails  while  thus 
'liming  the  curve  to  be  connected  bv  straight 
lines  m>m  every  point,  there  would  thus  be 
formed  the  fruslrums  of  two  cones  (if  there  be 
fom-  wheels  and  two  axles  to  the  carriage),  or 
if  but  one  axle  and  two  wheels  then  but  one 
cone;  which  frustnmis,or  the  wheels  represent- 
faij^  tiielr  extremities,  will,  if  the  wheels  are 
thirty  inr  hes  in  diameter,  and  are  coupled 
abotit  three  feel  six  inches  apart,  turn  a  curve 
of  about  eixtT  feet  radius  of  the  inner  track 
nil.  The  difference  in  dianu-lfr  between  the 
Ranches  and  treads  before  stated,  the  trackB 
of  the  UMul  width,  a&d  the  wheels  coupled  «» 
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stated,  would  turn  a  curve  of  a  SDmewhat  small- 
er radios,  if  the  axles  were  not  confined  to  the 
carriage  in  a  parallel  positii  n  with  each  other; 
but  this  being  generally  deemed  necessary,  the 
wheels  run  upon  lines  oftangenta,  and  these  up- 
on the  inner  track  being  as  wide  apart  in  the 
coupling  as  the  outer  ones,  keep  constwtljr  in* 
dining  the  carriage  outwards,  and  thus  cause 
the  carriage  to  tend  to  run  upon  n  larger  circle 
tlian  the  difference  in  diameter  of  the  treads 
and  flanch^  would  otherwise  give;  but  the 
depth  of  the  flanchc.«(  and  the  couplings  may  be 
so  varied  to  turn  any  other  radius  of  a  circle 
desired. 

"  What  I  claim  as  my  invention  or  improve* 
ment  is  the  application  of  the  flanches  on  thA 
wheels  on  one  side  of  railroad  carriages,  and 
of  the  treads  of  the  wheels  on  the  other  side,  to 
turn  curves  upon  railways,  particularly  such  as 
turning  the  corner  of  streets,  wharves.  &r..  in 
cities  and  elswhere.  operating  upon  the  prin- 
ciple herein  set  forth.       Jamm  HnMPSON. 

"  WitaessBB,  J.\MFs  II.  Stimpson, 

•'GKOlUiKC.  PENNtMAN." 

In  October.  1840.  8timpson  broucht  his  ac- 
tion against  the  *West(  hester  Railroad  \*SSS 
Companv  for  a  violation  of  this  renewed  patent, 
and  laid  the  tailMQcement  to  haTo  taken  place 

in  1839. 

In  April,  1842,  the  case  came  on  for  trial. 

The  plaintiff  procured  his  patent,  and  gave 
evidence  that  the  defendants  bad  used  upon 
thdr  road  several  curves  of  this  description. 

The  defendants  disputed  the  originality  of 
the  invention  of  the  thing  patented,  under 
which  head  of  defense  mucm  evidence  was 
given ;  and  also  conter  ff  d  that  the  groove  was 
not  claimed  in  the  iirst  patent  of  18ttl.  and 
therefore  wjis  not  included  in  the  renewed  pat- 
ent of  IR^io.  The  evidence  of  Dr.  .Tones  upon 
this  last  head  being  referred  to  by  the  court  be- 
low, it  is  proper  to  insert  that  part  of  it. 

"  Interrogatory  fifth.  What  are  the  content?? 
of  the  spccincation  of  the  alleged  improvemeut 
of  August  23d,  1881  ?  What  are  your  means  of 
knowing  what  were  their  contents?  If  you 
know  them,  are  thev  dissimilar  or  similar  to 
those  of  the  plaintiff's  siH'citication  of  Septem- 
ber 2^,  1885,  a  copy  of  which,  marked  A,  is 
hereto  annexed  t  If  dissimilar,  state  in  what 
particulars,  and  whether  they  are  as  to  matters 
of  form  and  substance,  and  particularly  de- 
scribe the  difference.  If  any.   Answer  fully." 

"To  the  fifth  interrogatory,  I  answer,  that 
the  plaintiff  exhibited  tt)  me  ifie  specitication  in 
question,  previously  to  his  filing  the  same  in 
the  patent  onice:as  he  likewise  diii  at  the  same 
time  the  specitication  of  a  pateui  fur  '  funning 
and  using  cast  iron  plates  or  rails  for  railroad 
carriage  wheels  to  run  upon,'  which  last  patent 
is  noticed  on  page  125.  Vol.  IX..  second  series, 
of  the  .Journal  of  the  Franklin  Institute.  I  then 
examined  Uiem  cursorily,  and  expressed  an 
opinion  that  the  improvements  deacrihed  in  the 
l  -1 M  l  iflcations  might  have  been  embraced 
iu  one,  and  tliat  it  would  have  been  better  to 
have  pursued  that  course.  The  specification 
of  the  mode  of  turning  short  curves  appeared 
to  me  incomplete;  an  essential  feature  of  it 
bein^  contained  in  that  for  '  forming  and  using 
cast  iron  plates,'  &c.  The  papers,  ht)wevcr, 
remained  as  drawn  up  by  Mr.  Stimpson's  legal 
adviser,  and  when  the  patents  were  subee- 
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quenlly  surrendered  in  1085,  it  was  thought 
bait  to  preserre  the  diviidon  into  two;  It  was 

probably  in  fact  ncccssarv  to  ])iir>;ue  this  courw. 
as  I  am  not  awarv  of  auv  precedent  for  unitinje: 
two  patents  Into  one,  although  one  may  be  di- 
Tided  into  two  or  more. 

**  N^ly  ten  years  havt;  elai>ai.'d  since  I  first 
saw  the  spedflcations  upon  wliich  tbeae  patents 
were  firnt  iR^iiPtl.  and  nearly  <\x  years  <?inpp  T 
last  read  them:  and  my  recollect  iou  of  them  ex- 
tends to  certain  prominent  points  only.  Tlie 
rlaim  under  tlie  patent  for  f  nrninp  short  curves. 
08  given  in  Vol.  IX.,  p.  of  my  Journal  is, 
1  have  no  doubt,  literally  correct.  There  has 
licen  an  omission  In  the  printing  of  inverted 
commas  ["]  after  the  word  *  turnabout,'  &c.  In 
this  speciHcation  it  was  pioposid  to  make  the 
HS4*j  extreme  hedges  of  the  flanch<»  flat,  and 
of  greater  width  than  ordinary:  this,  however, 
did  not  enter  into  the  claim,  ami  Jt  is  nnt  prob- 
able that  I  should  have  recollected  the  fact, 
had  it  not  been  noted  in  my  journal,  or  called 
\ip  by  sonic  other  collateral  circumstance.  The 
main  defect,  in  my  judirment.  of  the  original 
speciflcaUon,  In  the  piitcnt  for  turning  short 
curves.  wm>  the  omission  of  the  mention  of 
the  groove  in  the  inner  rail.  1  believe,  how- 
ever, that  it  was  alluded  to  in  this  specification, 
but  the  description  of  It  wascontrtined  (irincipal- 
ly,  if  not  wholly,  in  the  specification  of  the 
patent  for  '  forming  and  using  cast  iron  on 
wrought  plates.'  Ac,  above  noticed;  as  may  l>e 
inferred  from  a  reference  to  my  .fotimal.  Vol. 
IX..  p.  125.  patent  89. 

"Cross-interrogatories.  1.  Did  ;fou  or  did 
yon  not  prepare  the  papers  of  the  plaintiff  when 
his  patent  for  short  curves  was  Kurrcndercd  and 
renewed?  What  was  the  object  of  such  sur- 
render and  Tenewal7  Was  it  or  was  It  not  that 
the  rhilm  of  running  over  or  fu  r(^  ~  Trnrks  at 
right  angles  might  not  continue  any  ion<;er  to 
be  incorporated  in  the  same  ]>atent  with  the 
claim  for  short  curves,  as  it  had  been  hertto- 
fore? 

"To  the  first  crora-interrogatory  I  answer, 
that  I  did  prepare  the  papors  f>f  Che  plaintiff 
when  his  patent  for  turning  short  curves  was 
surrendered  for  re  iesm-;  iluu  the  oliject  of  such 
surrender  and  renewal  was  to  limit  and  con- 
fine It  to  tlie  turning  short  carves  in  streets, 
&v. ,  by  leaving  o\it  certain  matters  in  it  respi-ci 
ing  tlie  crosshig  of  tracks  or  roods,  and  the 

Eutsing  over  tamabouts:  and  to  define  the  sub 
ct  matter  of  the  patent  more  cleiiily.  without 
i  lieing  necessary  to  refer  to  thai  simultane- 
ously obtained  for  '  forming  and  uAng  cast  or 
wrought  iron  plates.'  &c. 

The  bill  of  exceptions  taken  by  the  plaintiff 
was  to  the  followinf  part  of  the  charge  ni  the 
court  to  il.f  jury,  namely: 

"  iiii:  tluis  presiented  vou  with  a  view  of 
the  rules  atnl  principles  of  the  common  law 
applicable  to  the  renewal  of  patents,  as  laid 
down  by  the  Supreme  Court,  together  with 
the  provisions  of  the  dliTerent  acts  of  Conirress 
on  this  subject,  we  will  now  state  to  you  what 
is,  in  our  ophnion.  tlieir  legal  result. 

"To  autljorize  the  surrender  of  an  old 
potent  and  issue  of  anew  one,  consistently  with 
the  provisions  of  the  original  patent  law  of 
1798.  and  the  decisions  (if  the  Supreme  Court, 
independently  of  any  act  of  Congress  confer- 
ring tnch  power,  there  are  these  requialtea 


indispensable  to  Uto  power  aritaog.  (1.)  The 
original  patent  must  be  inoperstivip  or  in^tlid 
for  the  ( jiiisi-s  set  forth  in  tlic  Ad  <»f  l^iJfi— tl>e 
non-compliance  with  tlie  third  section  of  the 
Act  of  1798.  for  the  want  of  the  prcptr  ifndfl- 
cation  of  the  tiling  patented,  fhrrnii:!!  in.ulw- 
tence,  accident,  or  mistake,  without  any  fnud- 
ulent  or  deceptive  intention.   This  beinf  tlie 
only  case  embriiced  in  the  law  to  whirh  the 
authority  conferred  applies,  (^.j  1.  The  defect 
in  the  speciflcatlon.  which  makes  h  faMon- 
petent  to  secure  the  rights  of  the  patnttn . 
must  have  arisen  from  inadvertence,  acciiliui. 
*or  mistake,  and  2.  not  from  any  fraud  [*385 
or  misconduct.    The  re  issue  of  the  patent  by 
the  appropriate  officer  in  presumptive  evi'leoce 
that  the  recpiisiies  f>f  tin-  law  have  lieen  com- 
plied with,  on  the  production  of  such  evidcnoe 
or  proof  otherwise  as  justifled  it:  bnt  the  qii«s> 
lion  of  the  validity  of  the  new  jMitent  is  ti  jti'li 
ci&l  one,  depending  on  the  fact  of  inadvertcoce 
or  fraud,  as  yon  shall  And  It:  and  the  ophdoa 
of  the  rnurt  on  matter^   i'  law  involved  in 
the  inquiry.    (14  Peter**,  AbH.  6  PeUos.  243:  7 
Peters.  32! ;  Act  of  1839.  SLitt.  A  BPOfWn's  ed.. 
r?.53  )  The  reason  why  there  must  be  an  ioquirr 
into  both  the  inadvertence  and  fraud  arist^ 
from  the  settled  construction  of  the  Act  «»f 
17!<8,  that  where  the  defect  is  not  owini;  to 
fraud,  the  defendant  is  entitled  to  a  verdict 
and  Judgment  in  bis  favor,  but  not  to  a  judg- 
ment that  the  patent  Is  void  for  the  defect,  un- 
less he  shows  that  the  defect  was  owiug  to 
fmud.    (1  Bald.;  6  Peters,  246.)    You  tni.-t 
then  lie  satisfied,  afiShnatlvcly,  that  the  dcftct 
of  the  patent  arose  fhnn  tlHrlnadveiteoeeef  the 
patentee,  and  negatively  that  it  did  not  .iri* 
from  his  fraud  or  miscomluct,  or,  in  the  wank 
of  the  Acts  of  18W  and  1889,  'without  soy 
fmudulent  or  deceptive  intention.'    The  finJ- 
iug  the  fact  of  iniwlvertenoe  may  negative  tlie 
fact  of  fraud,  but  in  this,  as  in  other  cases, 
fraud  may  be  inferre<l  from  irruM  inadvertence 
or  negligence,  such  as  may  Ih^^  the  indication  of 
a  design  to  deceive  the  public.    The  defects  io 
the  old  patent  must  be  in  the  specification, 
when  it  does  not  comply  with  the  requisites  of . 
the  third  section  f>f  tin- Ad  of  1793,  calling  for 
a  correct  deac/iption  of  the  thing  pateaced  (f 
Peters.  247):  a  new  one  may  be  issued  on  eca- 
jiiiance  with  tli       requisites,  which  nn  there 
prescribed.    But  liie  new  patent  must  be  cm- 
fined  to  the  thing  pateoled  by  theoM  one— liie 
thing  Invented  or  discovered-—*  the  saint-  ir 
vention';  it  cannot  embrace  another  sulnadu- 
tive  and  essential  matter,  which  waa  noi  before 
patented:  ?hr.  thing,  the  invention.  mii«i  liethe 
same  in  t)oth  patents;  the  on  I  v  object  in  the 
renewal  being  to  cure  a  defect  (n  tlie  descrip- 
tion, not  to  supply  thr  omission  of  an  p««e»»n';'sl 
part  of  the  invention ;  the  new  j>atcni  ciDti-A 
be  broader  than  the  old  one.    If  the  thing 
patented  is  the  same  in  both  patents,  its  puhhc 
use  did  not,  under  the  former  laws,  amount  to 
an  abandonement,  or  such  an  acquiescence  m< 
to  effect  the  new  patent  on  the  ground  of  de- 
lay or  negligence  In  the  assertion  of  tlw  riglit 
of  the  patentee,  from  the  date  of  the  old  ;vilent 
to  its  re-issue.   But  when  an  essential  ymn  m 
omitted,  and  the  patentee  suffers  it  to  reoali 
unpatented  till  it  1     f ' me  Into  public  u«p.  l*  • 
fore  the  new  pateut  issues,  it  will  be  subjjwi  i<» 
the  same  ivJes  wliieh  ai^y  to  an  orifriail 
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i<^aH,  making  it  mcoiupeU;ul  to  protect  the 

(>aleotee  in  bu  ckim  to  such  ftaH  io  virtue  of 
tliepfttcDt  rt'  issiuf!,  if  it  was  not  described  in 
t!i^  one  surrendered.  The  thirtuenlh  section  of 
ihe  Act  1836  authorizea  a  new  Improvement, 
iu vented  since  the  first  patent,  to  be  added  in 
386*]  a  renewed  *one;  do  Ihw  ^Wls  tiny  au- 
ttiorit^  to  add  an  improv  n  i  t.  which  had 
l)een  invented  by  the  patentee  before  the  orig- 
inal grant;  for  it  is  not  and  cannot  beany  part 

f  the  description  or  pperilit  iilion  of  another 
dtit^t  improvement.  A  patent  for  Ilie  cora- 
hinatioa  of  the  parts  of  an  old  machine  mutt 
^hl>Hr  wherein  ,siuh  combination  exists;  \vh:il 
{lorts  compose  it;  how  they  are  combined  in 
thdr  action:  if  the  dewriplion  ia  defective.  It 
m.iv  Ik' corrected  by  fi  new  one;  the  correction, 
however,  must  not  extend  beyond  the  combina- 
tion of  the  paita  tint  apeclfled.  aa  the  introduc- 
tion of  other  parU«,  not  before  specified,  makes 
HQ  entire  new  combination;  cousequently  tlie 
thintr  patented  becomes  essentially  different, 
■t  in?  not  the  same  invention,  but  a  new  one. 
bude  by  a  combination  of  a  part  not  combined 
liefore,  'which  might  be  a  proper  subject  of  an 
original  patent,  yet  would  not  be  authorized  in 
u  renewed  one. 

"  These  are  the  tests  which  the  law  upplU-s 
to  the  deacriptioD  of  the  thing  patented,  in  order 
to  aieettidn  whether,  in  the  words  of  the  Act 
of  1^82.  tlie  old  pateiir  -^x  u-^  *  invalid  or  in- 
operative '  by  reason  that  the  cuudiliona  of  the 
foroier  law  not  having  been  complied  with,  or, 
in  the  languasre  of  the  Supreme  Court,  the 
])iiient  *  is  found  to  tu*  ineninpetent  lu  Hecure 
tbe  reward  which  the  law  intended  to  confer 
'^"D  }hf  patentee  for  his  invention.'  Tn  such  case, 
the  patent  may  be  rurrendored  for  re  issue,  in 

rder  to  correct  the  defCOta  whfeh  invalidated 
ihi  finst.  but  the  law  expressly  makes  tlie  new 
MLtnt  '  in  all  respects  liable  to  the  same  matter 
of  objection  and  defense '  as  the  old  one,  and 
imposes  on  the  patentee  tiie  obligation  'of  com- 
pliance with  the  terms  and  oondlnons  preacribed 
by  the  third  section  of  the  Act  of  1793.'  This 
is  done  by  showing,  according  to  its  requisi* 
tiooa,  what  was  the  invention,  the  thing 
patentetl,  by  a  designation  of  the  invention 
principally,  made  in  fuller,  clearer,  and  more 
exact  terms  than  those  used,  so  astog^ve  it  valid 
ity  Hnd  efTect,  and  secun'  the  same  invention, 
which  w  the  only  b'^itimale  olhce  of  the  re- 
newed or  le-iaatied  pn'ent  A  8|)ecincation  con- 
•iista  of  two  parts— flescription  and  claim;  the 
descriptive  pari  Is  the  explanation  of  the  im 
provement  in  all  the  particulars  ret]iiired  by  the 
law ;  the  claim  or  simimaiy,  at  the  close  of  the 
description  or  specification,  is  the  declaration  of 
the  patentee  «)f  what  he  cluimsHKliis  invention, 
by  which  he  is  lK>und,80  that  he  can  claim  nq^h- 
Ing  wliieh  is  not  included  in  the  stmimHry,  and 
(ouUi  «lis<  l:iim  nolbin-^  which  was  included  in 
it  till  the  passage  of  the  Act  of  1»37.  But  the 
summary  maybe  referred  to  the  description. 
:ind  b'^rli  v,  ill  l)e  lilK-rally  construed  to  ascer- 
liiin  wliat  Mas  claimed,  and  if  the  worde>  will 
admit  of  it,  both  parts  will  be  connected  in 
•>nler  to  carry  into  effect  the  true  intention  of  the 
patentee,  as  it  may  appear  uu  u  judicial  insiiec- 
tion  of  the  whole  specitication.  Tliis  makes  it 
u  question  of  law  what  is  the  thing  patented, 
depending  u«>t  on  the  actual  or  supposed  inten- 
tion of  the  patentee,  but  tbe  Gooclusion  of  the 
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law  *on  the  language  he  has  used  to  [*2}87 
exiweia  it:  a  part  of  the  description  may  lie 

construed  a  claim,  and  carried  into  the  num- 
mary, and  made  a  part  of  the  thing  patented, 
the  effect  of  which  is  the  aame  aa  if  ft  waa  in- 
cluded in  the  summary  in  express  terms. 
{Cooper  V.  Mntfuij^,  ('.  U."  .MSS.)  To  authorize 
a  recovery  for  il»e  violation  of  a  patent  right, 
the  plaintiff  must  show  that  he  is  the  inventor 
of  everything  he  claims  as  new.  that  it  is  em- 
braced in  the  patent,  and  that  everything  so 
claimed  and  patented  has  been  infringed  by  the 
defendant:  thtis.  where  the  patent  is  for  a  par- 
ticular combination  of  the  parts  of  an  old 
machine,  and  the  defendant  has  not  tised  the 
whole  combination  as  specified  in  the  deecrip- 
tion.  and  carried  into  the  summary,  the  plaint- 
iff cannot  recover.  {J*r<nUy  ei  al.  v.  Ruggk^, 
16  Peters,  888.)" 

The  court  then  proceeded  to  state  the  sub- 
stance of  the  plaintiff's  declaration,  and  re- 
ferred to  the  patent  of  1835.  and  the  specifica- 
tion hereto  attached,  in  order  to  ascertain  the 
thing  pateuted  by  that  patent  which  was  stated 
therefrom;  they  then  inquired  what  was  the 
thing  patented  in  1881,  by  referring  to  the  evi- 
dence of  Thomas  P.  Jones,  contained  in  the 
dep<isifion  aforesaiil,  in  connection  wirli  the 
Journal  of  the  Franklin  Institute  referred  to  by 
him.  The  court,  remarlclnff  that  there  bdng 
in  evidence  no  copy  of  the  patent  of  18'il,  any 
drawing  or  specification  of  the  thing  patented, 
or  other  proof  of  the  contents  of  either  than 
was  contained  in  the  deposition  and  Journal 
aforesaid,  then  gave  their  opinion  to  the  jury, 
that,  on  this  evidenoe,  tiieuaeof  grooves  was 
not  claimed,  and  was  no  part  of  the  thing 
patented  in  18:il  for  turning  short  curves,  but 
was  8  part  of  the  thing  pntente<l  in  1885.  That  it 
was  an  essential  part  of  this  invention,  as  Jones 
testiflcHl,  and  without  which  all  the  witnesses 
agreed  that  the  invention  was  useless;  as  with- 
out the  groove  the  cars  would  run  off  the  road, 
and  that  the  patent  was  not  for  any  parts  of  the 
machine  which  were  new,  but  for  a  new  com- 
bination of  the  old  parts.  It  was  then  submit- 
ted to  the  jury,  whetlior,  on  the  evidence  afore> 
said,  the  omission  of  .the  groove  in  the  patent 
or  1831  arowe  from  inadvertence,  and  if  it  was 
done  contrary  to  the  advice  of  Jones,  and  In 
conformity  with  the  opinion  of  the  legal  ad- 
viser of  the  plaintiff,  and  whether,  without  the 
groove,  the  description  of  the  thing  patented 
was  sufficient,  un«ier  the  third  section  of  the 
Act  of  1793.  which  was  read  and  commented 
on  !)v  Ihe  court,  who  then  proceeded  as  follows: 

"  'The  Secretary  of  State  is  a  ministerial  of- 
ficer, who  must  issfue  a  patent  if  the  requisites 
are  performed.  (0  Peters,  241.)  The  question 
of  inadvertence  or  mistalce  ia  a  judicial  one, 
which  the  Hecretary  cannot  dedae,  nor  those 
judieial  (piestion^  on  which  the  validity  of  the 
patent  depends.  He  issues  the  patent  without 
mquiry.  Tiie  correct  perfonnanoe  of  all  the 
preliminaries  to  the  *validity  of  the  [*3HH 
originni  putenl  are  always  examinable  in  the 
court  where  the  fact  ia  brought  (6  Peters, 
242.  218,  347.) 

"  In  the  application  of  the  law  to  the  evidence 
before  jrou.  the  first  inquiry  is  into  the  state  of 
facts  existing  at  the  time  of  granting  the  patent 
of  1835;  did  they  present  a  case  for  renewal, 
onder  the  tulea  of  law  on  which  we  have  given 
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jou  our  instructioQs?  Whether  the  original 
pntent  wjw  invalid  or  Inoperalive  ii  more  a 

qupstion  of  law  ffuin  fnrt.  tn  be  ascertained  on 
a  Judicial  iuspeoUon  of  the  patent,  specification, 
dnwlDgt,  mocMe,  uaA  the  evidenoe  of  die  con 
tents;  the  cotirt  must  construe  all  written  evi- 
dence; biit  as  (U-pojiit'ons  Hrt*  considered  merely 
as  oral  testimony,  a  jury  nuHt  decide  what  parts 
arf  proved  by  ttiem.  The  court  must  lake  as 
true  the  statements  of  wiintHiseM  ai>  they  are 
made,  and  lay  down  the  law  on  the  asflumption 
of  thrir  cre(fihility,  and  both  court  and  jury 
must  take  an  agreed  or  admitted  uncontested 
state  of  facts  to  be  their  rule  of  action;  a  jury 
ma^  deem  a  witness  unworthy  of  credit,  or  not 
believe  his  statement,  but  ought  to  do  nather 
without  pKxl  oiuw.  Wht'tluT  the  defects  in 
the  old  patent  arose  from  inadvertence  or  other- 
-wtse  i«  iilfto  a  mixed  question  of  law  and  fact — 
of  law  so  fur  as  (iepciids  on  written,  and  of 
fact  as  to  parol  evidence;  on  this  subject  you 
liave  the  evidence  of  0r.  Jonee,  who  offleially 
cxnmint^  theold  patent.  S:c.,  and  mad«'  nut  the 
new,  and  we  are  mainiy  left  to  ascertain  ilie 
facts  in  relation  to  both  patents  from  him.  In 
laying  down  the  law  to  ynu.  wc  »^^nme  his 
■verily  in  all  he  says,  and,  taking  his  sinu  luent 
as  |MO0f  of  the  facta  there  exist  inu'.  our  opinion 
is,  that,  connected  with  tlie  publication  in  the 
Journal  of  the  Franklin  Institute,  in  1832, 
when  the  matter  was  frcah  in  his  recollection, 
and  the  sjH  cifleation  in  the  new  patent,  the  old 
one  was  invalid  and  inopemtive,  by  reason  of 
noncompliance  with  tlif  reipii^ites  of  the  Act 
of  1793.  That  it  did  not  embrace  the  groove, 
which  was  essential  to  its  validity,  that  the 
new  patent  is  not  for  the  same  invention,  and 
that  the  plaintiff  has  not  made  out  a  case  of 
such  inadvertence,  accident,  or  mistake,  as  jus- 
titied  the  issue  of  the  new  patent,  inasmuch  as 
it  appears  from  the  patent  for  plates  oo  rail- 
roads, issued  al  tin  aaine  time  witb  the  one  for 
short  curves,  that  he  had  known  and  descrihed 
the  grooves. 
**  It  is  tor  you  to  sav  whether  yon  will  talte 

this  eviflenee  as  we  uo;  if  you  (fiscrcdif  it,  in 
whole  or  m  pari,  you  will  iiuU  uccurdiu^ly. 

'* Another  important  queetion  arises  In  this 
<  a>e,  oil  the  (■oii>t!  u<  li<iii  of  ihe  M'V<'iith  section 
of  the  Act  of  takrn  in  eonneetion  with 

former  laws,  which  is.  whetliet  tlte  plaintiff 
can  sustain  an  ;icTion  for  llie  u^e  <if  ins  inven 
tion.  HI  till'  coujstruclion  of  his  ciirvcAi,  before 
the  irrnniing  of  the  patent  of  18S5. 

•'  'I'his  M'clion  proviiles,  '  That  every  person 
or  corporutiiin  who  ha.s,  or  &hall  have,  pur- 
chased or  constnu  ted  any  newl^  invented  ma- 
chine, manufacture,  or  composition  of  matter, 
i$W1>*l  prior  to  ♦the  applicntion  by  the  in- 
Tcnior  (jr  di^^tovcrcr  for  ii  palrrit,  siiafl  be  held 
to  po6s«)«*i  ilie  rigi^t  to  use,  aud  vend  to  others 
to  be  u»cd,  the  specific  machine,  manufaetare, 
or  composition  so  madi;  or  [)urchased,  wiliioul 
liability  therefor  to  the  inventor,  or  any  other 
person  interested  in  such  invention;  and  no 
]>at«  ut  shall  be  held  to  l>e  invalid  l>y  reason  of 
such  purchiit»e,  i>a.le,  or  u&«  uriur  to  the  applica- 
tion for  a  patent  &»  aforeaud,  except  on  proof 
of  abandonment  of  such  itivention  to  the  pub- 
lic, or  that  liuch  purchaM;,  aaK  or  prior  me 
has  been  for  more  than  two  yean  prior  to  Mob 

applfOHtion  for  a  patent.' 

"Tiiough  ihl»  act  relru^pecLive  in  ita  dtMl4A 
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on  then  existing  patents,  it  is  not  void  on  t^ 
account:  It  was  within  the  ooaatitnthnal  po«cr 

of  Con2Te55s  to  enact  it  as  a  rule  for  all  cases  to 
which  iitt  words  aud  intentions  apply,  by  its 
fair  and  legal  interpretation,  which  we  auMt 
ascertain  by  looking  at  thf  >' ?  l;iw  the  tni- 
chief  and  the  remedy,  which  jnuHt  be  awxa 
through  the  decisiooa  of  the 
and  the  acta  of  QoDgresa  on  tfie 
ject. 

"In  1808.  an  act  was  granted  to  Oliver  EvaD*. 
renewing  his  patent,  which  had  c.vpired  bi-  its 
own  limitation;  in  the  interval,  the  ddeofUct 
had  constructed  a  machine  of  hi«  inventiott 
and  continued  to  use  it ;  after  the  new  patent 
issued,  he  was  held  liable,  according  to  tb^ 
words  of  the  law  fi  r  -uch  su(»x  tjuenl  use.  but 
the  Supreme  Court  thua  express  their  opinioo 
of  the  case,  had  it  rested  on  general  principk*: 
'The  Legislature  might  have  {inx  «?eded  KiD 
further,  by  providing  a  shield  for  penooi  stead- 
ing in  the  situation  of  these  derendanti:  ii  ii 
hr  firvcii  that  the  rea-sonaltlenes.s  of  ^m  h  ^  pfv 
vision  cuuld  have  been  questioned  by  no  otte. 
&c. ,  &c.  The  argument,  foonded  on  tte  hani- 
ship  of  Ttii^  and  similar  easels,  would  !>r  eTiTi«*pd 
to  great  weight,  if  the  words  of  this  pnMiio 
were  obscure  and  open  to  constnietkML*  (Avai 
v.Vordan,  9  Cninch,  203.  V 

And  thereupon  ihe  counsel  for  the  niaiaufl 
did  then  and  there  except  to  theaforaniddiaffK 
and  opinion  of  tho  « court. 

The  above  not  iH-oiir  enouirb  of  the  chari:^!^ 
the  court  below  to  Uie  jurv-,  tlie  couniwl  f<K  ibe 
plaintiff  in  error  applied  for  and  obtaioed  a 
writ  of  certiorari  to  bring  up  additionnl  extnifti 
The  return  was  as  foUows: 
On  searching  the  record  and  proceeding«>  \A 
the  Circuit  Court  of  the  United  States,  in  snd 
for  the  Ea.stcrn  Di.strict  of  Pennsylvania,  ia 
tiie  third  circuit,  in  a  certain  cause  th«raa  IsMf 
depending  between  lames  Stimpsco,  pUntiflL 
and  the  Westchester  Kailroad  f'i>nij>iirty.  dc- 
fendants,  we  find  the  following  omission  ta  the 
charge  of  the  judge  to  the  jury,  which  in  eb» 
dience  to  the  anue.vod  WliiOt,«rWr-i/ran', 

held  that  after  a  patent  was  suTTendcntf,  Ihr 
iavuniion  would  be  open  to  public  use  wWw^ 
*luucard,  so  far  as  depends  on  ettch  [*iiSO 
patent.  (I  Paine,  355.)  In  Orant  v.  A^rmsaA 
the  court  notice  the  case  of  the  use  of  IIm  ^ 
veatioD  between  the  dale  of  the  old  i 
the  new  patent,  but  remark,  that 
is  not  made;  and  the  Circuit  Coui: 
thai  ^  i<  I  lefense  would  not  be 
and  Lhey  add.  '  The  defense,  wbentrvei 
may  be  KulHcicnt  in  law,  ootwil' 
validity  of  the  new  patent.'  (9 
Tlu9  oiMirt,  in  this  and  the  sal 
of  8ka>m  v.  Cooper,  held,  that  ttaft 
was  a  c« 'I I ; I II ■  i:i ' ;i >:i  ot  iln'  <'lil, 
(H^i«iuao<^^e  question,  wheilieri 
befMOWiM  for  the  intermediate  ohm 

chine  «  '.ri-'iii'  ;r  <i  .d\>  \.  ')><■  y,r^', 

tliMS  |jwlM:lau9e  of  the  Act  Of 

8uminu  lli.it  (I.iiii;iLrc«-  rouTd  f>i>t  iv<c'.» 
for  a  It -I'  '<!  \lxu  ptiUuuUiti  ittW%MUi>u  ^('^'^r 
new  |)'ii.'r:t,  provides:  *  Bat  ai^-|>«i''.i<  m 
privilege  of  the  Invr  nt lull     ^viicnu^r  diT-^  • 
^fom  or  after  the  gtMoi     .{(J4^ia^uiT;-kI  jni'M 


by  certihtid,  to  wii: 
"Iniftwvr 
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citiicr  under  any  special  license  of  the  inventor, 
or  without  the  consent  of  the  patentee  that  there 
shall  be  a  free  public  use  thereof,  shall  in  any 
manner  prejudice  his  right  of  recovery  for  any  | 
use  or  violation  of  his  invention,  after  the  grant 
of  such  new  patent  as  aforesaid.'  The  Act  of 
is  still  more  explicit,  by  providing  for  the 
ri^rht  of  recovering  damages  only  for  'causes 
subsequently  accruing.' 

"  It  thus  appears  that  the  Act  of  1839  goes  , 
only  one  step  Iwyond  those  of  1832  and  1836, 
and  is  a  dead  letter,  if  it  prottxits  the  person 
wht)  has  purchased,  constructed,  or  u.sed  the 
machine  invented  by  the  patentee  no  further 
than  from  damages  accruing  prior  to  the  new 
Itatent,  for  the  same  protection  is  given  by 
th'XW!  laws. 

'To  have  any  effect,  it  must  be  held  to  be, 
in  the  words  of  the  Supreme  Court,  'a  shield,' 
which  covers  the  party  from  all  liability,  and 
by  HO  construing  it,  the  Act  of  1839  embodies 
the  very  principle,  and  none  other,  which,  in 
Erana  v.  Jordan  (9  Cranch,  203),  that  court 
declare*!  to  be  one  which  thev  believed  that  no 
one  could  question  its  reasonableness,  in  order  to 
prevent  the  hardship  of  a  case  precisely  similar 
m  principle  to  that  presented.  Such  construction 
is  the  more  reasonable,  when  it  is  considered  that 
the  protection  is  confined  to  the  specific  ma- 
chine used  before  the  patent,  and  cannot  be  ex- 
tended to  protect  the  use  oi  any  new  or  other 
machine,  or  construed  to  invalidate  the  patent, 
or  justify  the  subsequent  use  by  any  other  per- 
sons than  those  so  protected. 

'  *  That  such  was  the  intention  of  Congress 
in  relation  to  an  original  patent  cannot  be 
doubted,  and  we  can  perceive  no  reason  why 
they  should  omit  the  very  case  on  which  the , 
Supreme  Court  had  so  explicitly  declared  their  ! 
opinions,  if  the  words  of  the  Act  of  1808  would 
have  permitted  them  to  apply  an  unquestionable 
principle.  The  Act  of  1839  not  only  docs  not 
exclude  its  application,  but  authorizes  and  re- 
fjuirett  it.  In  referring  to  the  application  for  a 
3111*]  *patent,  it  was  evidently  intended  to 
apply  It  to  the  patent  on  which  the  patentee  I 
aou^t  to  recover,  the  renewt'd  one.  ou  which 
alone  his  right  rested,  for  the  law  cannot  be  pre- 
Rumed  to  be  intended  to  apply  to  a  patent  which, 
being  invalid  or  ino|)eralive,  tis  a  ground  of 
action,  had  been  surrendered,  cancelled,  and 
cancelled  by  the  act  of  the  patentee  hiinsc^If.  \ 
'1(1  was  thus  devested  of  all  intrinsic  efficiency  i 
.  the  AcU  of  1832  and  1836.  It  could  have 
no  effect  without  the  aid  of  the  new  one,  and  ' 
it  would  be  absurd  to  suppose  that  the  law  over- 
looked the  application  for  the  only  effective 
patent,  and  looked  only  to  that  whu  h  derived 
new  life  from  it;  besides,  the  Act  of  1839  would 
lake  from  a  defendant  the  protection  of  the 
Acts  of  1832  and  1836,  by  confining  its  oiK-ra- 
lion  to  the  old  patent,  for  damages  could  then 
be  recoverable  for  the  use  between  the  date  and 
the  renewal — a  conclusion  wholly  inadmi.Ksible 
on  a  sound  construction  of  either  the  acts  in 
question. 

"The  Act  of  1832  expressly  declares  that 
tbc  new  patent  tihall  be  subject  in  all  respects 
to  the  same  matters  of  objection  and  defense  as 
inul  one;  from  which  it  necessjirily  fol- 
it  if  the  purcha.HC  or  conslruction  of  a 
machine,  l)efore  the  application  for  an  original  1 
patent,  would  protect  n  defendant  from  all  lia- 1 
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bility  to  the  patentee,  the  same  defense  is  avail- 
able when  applied  to  the  new  one. 

"This  view  of  the  Act  of  1839  suffices  for 
the  purposes  of  the  present  case :  a  broader  one 
has  been  taken  of  it,  in  all  its  bearings,  in  nxx- 
other  district  in  this  circuit,  which  it  is  not  now 
necessary  to  examine  to  decide  the  point  now 
under  consideration. 

"In  the  case  before  us,  it  clearly  appears 
that  the  defendants  constructed  their  railroad 
with  the  plaintiff's  curves  in  1834,  one  year 
or  more  before  the  plaintiff's  application  for 
his  renewed  patent;  consequently,  they  may 
continue  its  use  without  liability  to  the  plaint- 
iff." ^ 

The  case  was  argued  by  Mengrs.  C.  J.  Inger- 
soil  and  ./.  li.  IngertuM  for  the  plaintiff  in  error, 
and  Mr.  Mitf-H  for  the  d«'fendants  in  error. 

The  brief  of  the  counsel  ou  the  pari  of  the 
plaintiff  in  error  was  as  follows: 

This  cast^  comes  up  for  argument  upon  a  bill 
of  exceptions  taken  by  the  plaintiff  to  the 
charge  of  the  learned  judge  in  the  court  below, 
by  wliich,  in  effect,  the  jurj'  were  directed  to 
find  for  the  defendants,  which  they  accord- 
in^y  did. 

The  plaintiff  took  a  patent,  the  23d  of  Au- 
gust, 1831,  for  an  invention  or  improvement  in 
the  application  of  the  flanches  of  the  wheels  on 
one  side  of  railroad  carriages,  and  of  the  treads 
of  the  wheels  on  the  other  side,  to  turn  short 
curves  upon  railroads. 

It  was  surrendered  in  consequence  of  a  de- 
fect in  the  specification,  and  a  new  patent  taken 
by  him  the  26th  of  September,  1835. 

*"  The  object  of  such  surrender  and  [*392 
renewal  (see  deposition  of  Dr. Thomas  P.  Jones, 
a  witness  for  the  defendant,  in  answer  to  the 
first  cross  interrogatory,  ante,  p.  884)  was  to 
limit  and  confine  it  to  the  turning  short  curves 
in  streets,  &c. .  bv  leaving  out  certain  matters 
in  it  respecting  the  crossing  of  tracks  or  roads, 
and  the  pa.ssing  over  turnabouts,  and  to  define 
the  subject  matter  of  the  patent  more  clearly, 
without  its  being  neces.sary  to  refer  to  that  sim- 
ultaneously obtained,  for  forming  and  using 
cast  or  wrought  iron  plates,  i.\:c." 

The  action  was  brought  at  the  October  ses- 
sion, 1840.  The  curves  used  by  the  defend- 
ants were  said  to  have  been  constructed  and 
first  used  by  them  between  the  dates  of  the  first 
and  second  patents,  the  use  bi-lng  continued  by 
them  sincc^  the  date  of  the  second  patent. 

The  learned  ^udge.  afh!r  considering  at  length 
the  law  touching  this  part  of  the  ca.se,  said  to 
the  jury : 

"It  clearly  appears  that  the  defendants  con- 
structed their  railroad  with  the  plaintiff's  curves 
in  1834,  one  year  or  more  iKjfore  the  plaintiff's 
application  for  hia  renewed  patent;  conse 
queuilv,  they  may  continue  its  use  without 
liabilitV  to  the  plaintiff." 

In  Oraiit  v.  ihtymond  (6  Peters.  214)  the  de- 
fendant made  it  a  (juestiou,  whether  the  pat- 
entee who  took  an  ameiuh'd  patent  could  re- 
cover damages  for  the  defendant's  use,  sul>se- 
quent  to  the  amendment  of  the  patent  of 
machinery  which  had  Ik-ch  constructed  prior  to 
the  amendment.  The  court  did  not  decide  the 
point,  thinking  it  did  not  come  directly  up  for 
decision.  But  they  said  of  it:  "  This  objec- 
tion is  more  formi(fable  in  appearance  than  in 
reality.    It  is  not  probable  that  the  defect  in 
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the  specification  can  be  so  apparent  as  to  be  |  that  the  catue  of 'acUon  against  these  defead- 
perceived  by  nny  Imt  thf><5e  who  examined  it  ants,  as  far  as  concern*  tbt  ir  usf  of  the  patented 


the  purpose  of  pirating  the  invention." 
Grant  v.  Rdijni'md  was  decided  early  in  1882, 
On  the  8d  of  July,  1888,  wa«  passed  (4  Litt. 
&  Brown's  ed.,  559)  the  rtrst  act  by  which  the 
aincndinent  of  patents  for  defective  speciflca- 
tioDfi  was  statutorily  recognized.  The  third 
section  of  the  act  contains  a  proviso,  that  the 
iww  patent  siiall  be  open  to  all  objections  whirh 
existed  against  the  old  one,  by  virtue  of  which, 
if  the  phrase  stood  alone,  a  defendant,  in  this 
case,  for  example,  miprht  «ay.  I  ii'^cd  yntir  curves 
before  1835.  before  the  date  of  your  patent, 
that  is,  between  the  new  patent  and  the  old  one. 
and  as  a  \m-  hy  the  public  prior  fr>  (he  date  of 


invention  since  the  2(Jtli  of  September.  18S5.  ii 
a  cause  subsequently  accruing,  within  the  jiat 
and  obvious  meaning  of  the  act. 

In  1837,  the  3d  of  March,  was  passed  ao 
amendment  to  the  law  of  1836. 

The  plaintiff  submits  that  theseventhandBiotb 
sections  of  the  Act  of  1887  bear  on  bis  esse,  by 
analnffy.  TheTpermi'  :i  patentee  who  li^^  pii- 
eated  too  much,  and  more  than  he  iiivcnte(l.to 
make  disclaimer  of  the  excess,  wiUi  the  ssnw 
effect,  as  vf  L-nrds  the  validitv  of  the  patent,  as 
if  his  di^eliiimer  were  pari  of  his  orijrinal  sp«.n 
flcatlon.  That  is  to  say,  the  pateiit^t  -hitll  re- 
cover as  if  his  patent  had  t)efn  oriirinjilh*  nsrlii 


the  patent  would  be  fatal  as  agaiu4.l  iLe  old  ,  instead  of  wrong;  and  no  exceptiou  i-s  made  in 
patent,  so  it  is  against  the  new. 

Now,  to  meet  such  an  argument,  the  same 
proviso  goes  on  to  say,  that  no  use  of  the  pat- 
ented invention  between  the  dates  of  the  first  to  use  while  the  patent  was  too  broad;  the  Ce? 
and  second  patents,  excepting  under  a  surrcn- 1  islature  being  induenced,  perliaps.  by  the  iug- 
der  of  the  invention  to  public  use.  shall  preju-  I  gestion  of  this  coort  in  Orant  Raftnond,\^ 
diee  the  patentee's  right  to  recover  damages  that  party  is  not  entitled  to  mueh  favi  r,  wiw 


favor  of  parties  who.  like  the  defendant' 
use,*after  disclaimer. oneof  the  pa tenle<i  [*JJt>4 
things,  which  they  had  constructed  and  begua 


"  for  any  use  "  after  the  grant  of  the  new  pat- 
ent. 

We  quote  at  length  the  proviso  of  the  third 

section. 

898*]  •**  Provided,  however,  That  such  new 
patent  so  granted  shall  in  all  respects  be  liable 
to  the  same  matters  of  objection  and  defense 
as  an^  original  patent  granted  noMler  tlie  first 

inentioneii  act, 

*'  But  uo  public  use  or  privilege  of  the  inven- 
tion so  patented,  derived  from  or  after  the  grant 
of  the  original,  either  under  any  special  license 
of  the  inventor,  or  without  the*  consent  of  the 


scans  a  specification  in  order  to  pirate  it. 
On  the  8d  of  March.  1889.  the  latest  amnJ- 

mcnt  of  the  patent  laws  was  pn^^^ed. 

Tlie  seventh  section  of  this  act  is  cited  by  the 
learned Jud(^,  wlioaaks  whatthissecUonmesn 

if  il  do  not  mean  That  the  use  of  a  patenitd  ma 
chine  i-hall  be  free  Uo  a  defendant  after  the  pet 
ent,  if  he  constructe<l  it  before.  It  rKuls  thus 
'•Sec.  7.    And       it  further  cnacteil  Th*: 
every  per&ou  or  corponiliou  who  lias,  or  i»hal! 
liave,  purchased  or  constructed  any  newly  i»- 
vented  machine,  manufacture,  or  compot&tioo 
of  matter,  prior  to  the  application  by  "the  in 
patentee  that  there  shall  be  a  free  public  use  ]  ventor  or  discoverer  for  a  j)ati  nt.  shall  l>e  held 


thereof,  shall,  in  any  manner,  prejudice  his 
right  of  recovery  for  an j  use  or  violation  of  his 
invi  ntion  after  the  grant  of  sudi  new  patent  as 

aforesaid." 

It  is  submitted,  that,  by  the  ten&i  of  this 

statute,  to  use,  after  the  date  of  the  second  pat- 
ent, the  patented  machinery',  even  though  the 
specific  machine  used  had  l>een  constructed  and 
i^'d  between  the  dates  of  the  first  and  second 
pateuls,  is  expressly  denied  to  the  public. 

On  the  faith  of  this  statute  of  tne  8d  July, 
1882.  the  plaintiff,  in  September.  1835.  sur- 
rendered the  patent  granted  him  the  28d  Au- 
gust, IHyi,  and  took  an  auK-nded  one. 

Has  any  act  of  Congress  changed  the  law  in 
this  particular  dnoe  llHSt 

As  iiuv  such  law,  so  far  as  retrards  thisplaint- 
itl,  would  be  retroactive,  it  ought  to  be  clearly 
expressed. 

On  the  6th  of  .Tidy.  1836,w;is  ]  i-- r  !  the  new 
Patent  Act,  by  which  the  wliole  system  was 
recast,  but  the  13th  section,  which  lelalee  to 
amended  patents,  says  in  broad  terms: 

"And  the  patent  so  rc  issued,  tojrciher  with 
the  corrected  description  and  spec  iti  cat  ion,  shall 
have  the  same  effect  and  operation  in  law,  on 
the  trial  of  all  actions  herejifter  commenced,  for 
causes  snbsefjuentl V  accruing,  us  tliougli  the 
same  had  been  originally  filed  in  such  corrected 
form  before  the  issuing  of  the  original  patent." 

It  is  submitted  that  the  words  "for  causes 


to  posseie  the  right  to  use,  and  to  vend  to  ocb- 
to  be  used,  the  spedllc  machine,  mannfae- 

ture,  or  composition  of  matter  mi  nuj<le  -»r  i>ir 
chased, without  liability  therefor  to  the  inventor, 
or  any  other  person  interefltcd  in  sudh  inventfon; 
and  no  patent  .chall  be  lield  to  bo  invalid  bv 
reason  of  such  purchase,  nale,  or  u<:e.  prior  to 
the  application  for  a  patent  as  afores:iid.  t- xcept 
on  proof  of  abandonmrnt  of  such  invention  to 
the  public,  or  tliat  such  purchase,  sale,  or  prior 
use  has  been  for  more  than  two  yean  prior  to 
such  application  for  a  patent, " 

It  is  admitted,  in  answer  to  the  learned  judjrr. 
thai  the  seventh  section  of  the  Act  of  lJ<:i9  wm 
intended  to  protect  defendants,  constrndon  of 
machinery  prfm*  to  the  petoat,  in  the  me  of 
such  machinery  after  th-  r  tnt  tothepH  rr.(^. 
This  section,which  has  no  reference  to  aucircid 
or  amended,  more  than  to  all  other,  patents,  b 
believed  to  provide  for  a  case,  till  IWW  unprov 
vided  for — namely,  the  case  in  general.  wbt-ibiT 
it  arise  under  an  original  patent,  or  uuder  otM* 
which  has  been  amen»l")  or  which  b.'v>  bw-o 
modified  by  disclaiun^r  ot  the  ubc  by  dofecil 
ant,  after  the  issuing  of  the  tetters,  of  u  nu 
chine  such  as  they  patent,  but  whioli  si<edfic 
machine  was  purcha.«cd  or  conslnicted  t*forp 
their  dale.  But,  it  is  resi)ectfully  submitted, 
tliat  this  prior  use  meant  a  use  prior  to  the  int 
or  original  application  of  the  inventor  for  hV 
patent,  and  that  the  I-egi«lHture  bad  not  in  tht' 


subsequently  accruing,"  are  not  to  be  strained  1  contemplation  the  second  applicati««n  of  the  ia- 
from  their  natural  construction,  in  order  to  be  ventor,  when thev  used  the  words  ''prior  tntht 

made  to  retroact  against  the  rights  abeady  application  of  the  inventor  or  divuvcner  for  a 
vested  under  the  protection  of  a  statute;  and  >  patent."  The  hist  clau.se  of  the  sc^Hlon  hsa 
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the  original  letters  patent,  and  the  drawings 
which  accompanied  them.  Nor  was  any  notice 
given  him  by  the  defendant  to  produce  them. 


obvioiis  reference  to  the  original  application 
done,  when  it  is  declared  that  "  such  purchase, 
aile,  or  use,  prior  to  the  application  for  a  pat- 
ent," glial  1  not  ((  xc  t  pt  under  ccrtiiin  circum-  T'h  result  of  this  suit  against  the  Baltimore 
stances)  m&ke  the  patent  invalid;  for  it  was  clear  1  and  buaouehanna  *Railroad  Company.  [*:i06 
drcttdy,  and  quite  IndependenUT  of  this  etat-  tried  in  the  Maryland  DiBtrict.  in  April  Torm, 
ute.  that  no  rtiiuwfd  or  anifiidcd  patent  could  1843.  when  both  the  ori^xiiial  patent  ami  tlie 
be  worth  paving  fur,  if  the  use  of  the  patented  drawings  were  produced  in  court,  proved  lo  be 
maeUnery  hy  third  persons.  priOT  to  the  re-  quite  ill  founded  the  attempt  of  the  defend- 
Dewal,  could  mil kr  it  iiivMlid.  |  ants,  in  the  prespnt  case,  to  criticise  his  second 

395*J     *OraHt  V,  liaymond,  however,  fur- 1  patent  as  actually  varying  from  the  first,  bj» 
olflhee  the  bei^t  answer  to  the  learned  Judge's  the  addition  of  this  new  matter,  the  groove. 
po!5iti«>n,  that  the  plainlill's  patent  is  liable  to      He  is  aware,  however,  that  he  must  sustain 
be  daumged  by  what  has  taken  place  since  the  j  his  case  as  it  appears  by  this  n  cord,  and  he 


(late  of  the  orighial  lettera.  At  page  244,  6 

Peters,  the  court  says: 

"  It  has  uIjso  been  arjrued  that  the  new  patent 
rnu^t  is-^ut-  on  tlje  new  specitlcation,  and  on  the 
I  pplicalion  w  hich  accompanies  it.  Consequent- 
:y,  it  will  not  be  true  that  the  machine 


proceeds  to  do  so. 

The  whole  invention  of  the  plaintiff  con- 
sisted of  a  new  method  of  attamiug  conical 
action  in  turning  sliort  curves  on  railroads. 
And  the  groove  had  no  more  to  do  with  it 
than  this:  that  when  to  attain  this  action  the 
not  known  or  used  before  the  apijlication.' i  outer  wheel  was  mounted  upon  its  flanch,  the 
liut  the  new  patent,  and  the  proceeding  on  ,  groove,  by  receiving  the  inner  wheel,  prevent- 
which  it  Issues,  have  relation  to  the  original  I  ed  the  car  from  slipping  off  (he  tradc^a  very 
transaction.  The  time  of  the  privilege  still :  materia Konsiderat  ion,  it  is  true — in  turning  the 
runs  from  the  date  of  the  original  patent.  The  j  corner;  and  m  wa^^  the  car,  or  the  steam  engine 
^ppIicHtion  may  be  considerra  as  appended  to  |  that  drew  the  car;  but  neither  of  them  had 
the  original  ai>plication."  anything  to  dn  with  the  plaintiff's  method  of 

The  piaimill  iu  error  contt  iids  that  a  true  in-  j  producing  conical  action.  Without  a  gr(H)ve, 
tcrtvetation  of  the  letter  of  these  several  acts.and  just  as  without  siean],  a  horse,  or  other  po'.v€l^, 
T  due  njgard  to  the  spirit  of  all  recent  legislation  ;  the  corner  could  not  be  turned :  and,  therefore, 
li  the  subject  of  patent  rights,  which  has  been  in  describing  the  plaintiff's  invention,  both 
kind  and  lib«  rul  towards  [)ateutee«i.  enforce  the  i  this  power  and  the  groove  must  needs  be  re- 
conclosioD,,  that  it  wa^  meant,  when  the  new  ferred  to;  but  it  is  respectfully  denied  that 
patent  was  granted,  to  give  to  the  new,  in  all  mwe  than  the  merest  alliision  to  either  is  nec- 
per^icuhirs,  {\w  character  of  the  old.  urdess  cssary,  neither  of  them  l>eing  any  part  of  the 
wlien  restrained  by  express  .words  to  narrower  invention,  nor  so  occult  as  to  demand,  for 
Umita.  And  further,  that  while,  for  obvious  even  the  most  unenlli^htened  observer,  more 
nusons.  the  a(  t,s  deny  to  the  patentee  a  right  than  a  mere  allusion  to  it. 
to  recover  daniago»<.  under  the  new  patent,  for  t  Now.  it  wiis  in  proof  from  the  witness  called 
the  use  of  the  invention  of  earlier  date  than  |  by  the  defendant  to  testify  to  the  contents  of 
the  patent  itself  (which  denial  is  in  term»),  no  ^  the  original  specification,  that  It  alluded  lo  the 
express  word.s  of  the  statutes,  or  fair  or  neces-^  groove. 

implication  from  them,  or  leaning,  can  be  |  "I  believe,  however,  that  it  (the  groove)  was 
found,  in  the  whole  course  of  the  !«>gislation  alluded  to  in  this  specificatioa."  (Evidence  of 
since  1832,  to  warrant  thf  conclusion  tliat  the 
new  patent  does  not  confer  upon  the  grantee 
ao  entire  monopoly  of  the  fruits  of  his  inven- 
tbn.  from  the  dale  of  the  second  lettets  to  the 
ej(piruti<ni  of  the  fourtffen  years  from  the  date 
of  the  tin>t. 


Dr.  Jones.) 

This  allusion  to  the  groove,  in  the  first  pat- 
ent, the  learned  judge  rules,  in  his  charge,  to 
be  Insufficient,  and  In  the  paragraph  ante,  pp. 
:  3^7,   488,  after  so  holding,  he  goes  on  to 
ideckre,  that  the  groove  &ouH  have  been 
The  plaintiff  in  error,  therefore,  assigns  for  I  "claimed."  It  may  he  mentioned  that  it  is 


error  the  learned  iudge's  instructions  to  the 
jury,  recognizing  the  defendants'  right  to  use 
the  patented  invention,  after  Die  diate  of  the 
-  cond  patent,  provided  they  had  comnience<i 
\u  prior  to  that  ^le,  aud  continued  after 
UiHt  date  to  Qie  only  the  speeiflc  machine  at 
first  usL'<l. 

The  learned  judge  also  charged  the  whole 
ea«e  to  be  against  the  plaintiff  upon  another 
question,  namely,  that  of  the  description  of 
the  •*  grtK)ve."  in  the  original  patent. 

The  jU'ige  w:is  of  oftniion  that  the  grcMivc 
inM  not  in  the  first  patent,  and  was  in  the  sec 


not  claimed  in  the  new  patent,  nor  even  alluded 
to  in  the  suiuutary  of  the  specification;  so  col- 
lateral is  it  to  the  invention. 

The  plaintiff  in  error  further  as.signs  for 
error,  in  this  portion  of  the  charge  touching 
the  groove,  the  learned  judge's  decision  against 
the  plaintiff  s  right  to  claim  under  his  patent, 
because  of  his  alleged  omission  in  regard  to 
the  groove;  and  particiii  Hy  to  the  judge's  say- 
ing that,  assummg  the  truth  of  Dr.  Jones's 
deposition,  the  opinion  of  the  court  was  that 
tlie  (»M  patent  was  "inv!ili<l  and  inoperative, 
by  reason  of  non-compliance  with  the  requisi- 


fmd;  and  therefore  uat  the  second  was  broader  tion  of  the  Act  of  179S.  That  it  did  not  em 


h  in  tlif  first,  and  not  confined  to  the  thing 
there  patented,  and  thus  was  defective  as  an 
amemled  patent.   The  plaintiff's  patent  being, 

Hs  he  supposed,  established  full}"  by  judicial 
«nctK)n  of  the  highest  sort,  in  his  contest  w  ith 

the  Trenton  Railroad  Company,  reported  in  14  qui-siiou  of  fact,  namely,  whether  t las  men 
TVi»-r?,  446,  had  not  even  brought  with  him,  tion  *of,  or  alUision  to,  the  groove,  was  [*397 
when  he  came  to  try  his  cause  in  Philadelphia,  or  was  not  too  slight  a  description  of  that  part 


brace  the  groove,  which  was  essential  to  its 
validity;  that  the  new  patent  is  not  lor  the 
same  invention." 

Also,  the  learned  judge's  taking  from  the 
jury  the  quusiiuu,  which  came  fairly  up  a.s  a 
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of  the  combination  to  enable  one  skilled  aa  an 
engineer  to  make  a  curve,  or  to  stand  for  a 
compliance,  by  the  patentee,  with  the  n*<iuisi- 
lion  of  the  statute  touching  the  proper  descrip- 
tion of  the  invention. 

ANo.  the  learned  judge's  deciding  it  to  be  a 
matter  of  law.  and  not  of  fact  for  the  jury, 
what  the  thini,'  patented  in  1831  was.  when 
the  evidence  of  wlial  it  was  lay  not  in  a  written 
paper,  which  the  jud|^  could  read  and  con- 
strue, but  in  parol  evidence,  and  e-xplanalions 
■ptr  tfMe*. 

Also,  the  learned  judge's  not  giving  the  due 
legal  effect  to  the  Secretary's  seal  and  letters 
patent,  as  pritim  facie  evidence  that  the  second 
patent  legitimately  succeeded  to  the  first,  and 
to  his  assuming,  on  the  contrary,  that  it  was 
incumbent  on  the  plaintiff,  and  not  on  the  de- 
fendant (who  assaded  it),  to  show  what  the 
first  patent  contained,  and  what  its  character 
and  aefects  were,  and  in  the  absence  of  the 
patent,  and  of  any  notice  or  call  for  it  hy  the 
defendant,  and  in  the  absence  of  any  satisfac- 
tory account  of  its  contents  to  the  learned 
judge,  making  the  plaintiff,  and  not  the  de- 
fendant, responsible  for  the  imperfectness  of 
the  proofs  regarding  the  same. 

The  judge  left  nothing  to  the  jury,  as  dis- 
tinctly appears  in  his  summing  up,  in  regarti  to 
the  groove  (ante,  p.  888),  but  the  question 
whether  Dr.  Jones's  testimony  was  to  be  be- 
lieved or  not.  If  believed,  he  told  the  jury 
they  must  find  for  the  defendants,  the  old  pat- 
ent being  defective,  in  not  embracing  the 
groove,  and  the  new  patent,  which  he  said  did 
embrace  it,  being,  therefore,  for  a  different  in- 
vention altogether. 

The  plaintiff  in  error  also  assigns  it  for  error 
that  the  learned  judge  ruled  "mistake"  in  the 
statute  about  amending  patents,  to  mean  inad- 
vertence or  accident  only,  and  excludeil  cases ^ 
of  honest  mistjik«-s  <»f  jtidLMnent. 

Mr.  Milfs,  for  the  defendants  in  error,  filed 
the  following  brief: 

Ab»trart  of  Oune. 

1.  This  is  a  writ  of  error  'o  the  Circuit  Court 
fof  the  Knstern  District  of  Pennsylvania.  The 
plaintiff  in  the  Circuit  Court  is  the  plaintiff  in 
error  in  this  court.  The  verdict  in  the  Circuit 
Court  wn.**  for  the  defendants. 

2.  Tlie  action  wjuh  brought  to  recover  dam- 
ages for  an  alleged  infringement  by  the  defend- 
ants of  an  exclusive  right,  allegeil  to  l)elong  to 
the  plamliff,  to  make,  use.  con.sinict,  and  vend 
an  impn>vement  "in  the  UKxle  of  turning 
short  curves  on  railroads,"  of  which  he  claimed 
to  lie  the  original  inventor,  and  alleged  to  have 
been  secured  to  him  by  letters  patent  of  the 
United  States,  according  to  the  acts  of  Con- 
gress. 

The  plaintiff  claimed  under  letters  patent. 
3«8*]  dated  Septemlxr  '26th,  •1885,  which 
recital  that  letters  for  the  same  improvement 
were  gnmted  to  him  on  August  28d,  1831.  but 
which  were  "  hereby  cancelled  on  account  of  a 
defective  specification." 

S.  The  plaintiff  declared  on  the  letters  pat- 
ent of  Septeral)er  26th,  18:^5.  in  four  counts 
(only  van  ing  in  the  allegiition  of  different 
mo(u«  of  infringement,  namely,  making,  con- 
structing, selling,  and  using),  all  setting  forth 
that  "  the  said  U  tters  i)iilcnt  (that  ia,  of  Augtut 
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28^1.  1831)  were  cancelled  in  due  form  of  Itw. 
on  account  of  a  defective  specification." 

4.  The  defendants  pleade*!  not  guilty,  pire 
due  notice  to  the  plaintiff,  under  tbtf'ict*  of 
Congress,  of  a  defense  based  upon  the  want 
originality  of  invention  of  the  thing  palen!«i 
on  the  part  of  the  plaintiff,  under  the  «evfnl 
patents  of  1831  ana  1835,  said  notice  includ 
mg  the  prior  use  and  knowledge  of  other  jut- 
sons,  and  of  prior  printed  and  published  dt- 
s<-riptions  of  the  same.  «fcc.,  and  under  roch 
plea  and  notice  gave  evidence  to  the  jury. 

The  original  letters  of  the  23d  of  Ausu«. 
1831,  were  not  in  evidence,  they  having  be« 
destroyed  in  the  confiagration  of^  the  |Mteoi  of 
fice  in  December.  1836.  nor  was  there  any  ivpr 
of  them  given  in  evidence. 

Their  I<>.s8  or  destruction  having  bern  prowd, 
secondary  evidence  was  given  of  their  conifiH*. 
(Journal  Franklin  Institute.  Vol.  IX..  p.  1J4 
No.  37;  and  by  deposition  of  Dr.  Thomas  P. 
Jones.) 

The  claim,  by  this  evidence,  under  the  p«l- 
ent  of  1831,  was  "to  the  application  of  \he 
flanches  of  railroad  carriage  wheels  to  tcrt 
short  curvatures  upon  railroads  or  tracks.  p»r 
ticularly  turning  the  comers  of  street^  wharrrt. 
crossing  of  tracks  or  roads,  and  paasinir  over 
turnalwuls,"  «Scc.  No  mention  was  made  xht-n 
in  of  the  use  of  a  groove  upon  the  inner  rirck 
for  the  flanch  to  run  in,  so  as  to  enable  tbr 
wheel  on  the  inner  circle  to  nm  on  its  tread, 
without  which  there  was  evidence  tending  to 
show  that  the  whole  alleged  invention  wt9  oar 
less. 

The  claim  under  the  patent  of  1835  w»  to 
"  the  application  of  the  fianches  of  the  wbevb 
on  one  side  of  railroad  carriages,  and  of  tke 
treads  of  the  wheels  on  the  other  side,  to  tura 
curves  up<>n  railwavs,"  &c..  "operating  upca 
the  principles  herem  set  forth.'  Thcfpt^ 
cation  referred  to  in  lliiii  i  iiiiiiinij  dBWHITwf  Tlx 
use  of  the  fiauch  running  on  the  nufaerof  the 
outer  rail,  and  of  the  irwid  running  on  dke 
ner  rail,  which  is  formed  with  a  groove  id  i» 
ceive  the  fianch  of  the  wheel  on  t&  tewr  nfl. 
as  the  essential  parts,  which,  combiaed  tft- 
gether.  form  the  iraprovement. 

5.  Upon  the  trial,  sevenl  ooertkMis  of  lav  aad 
of  fact  aroee.  Mis  Honor,  Mr.  JuMce  BaldvU 
charged  the  jury  upon  the  law.  «iid  left 
facta  falling  within  the  scope  of  the  , 
of  the  law,  as  laid  down  by  him.  to  the 
mination  of  the  jury. 


*  Point*  of  lato  ariting  umder  th§  C> 

contendsd/or  bf  Jj^lndanti. 

The  third  section  of  the  Act  of  SlA 


ruary,  1793.  in  substance,  provkiM  that  ttaip' 

fi! leant  for  a  patent  shiUl  give  a  dcKriplte.il 
ull.  clear,  and  exact  terms,  of  the  tUaf  h« 


vented,  and  its  modes  of  appUcattaa. 

Bv  the  sixth  section  of  the  K?im*« 
fendant  in  a  suit  brought  on  ,<tdeai  mt 

show  that       V    riptVon  (thai 
does  not  c< ' :        lie  whole  tnitli 
discovery,  or  that  it  contains  man 
easar}-  to'  produce  the  desimi  effect, 
cealment  or  addition  shall  fuDj 
l)een  made  for  the  purpose  of 
ptiblic,  or  that  the  thing  spcurrd  hy 
not  originally  disooreml  by  the 

The  third  aectkMi  of  the  Act'  of  i 
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providen.  in  substance,  that  if  any  patent 
shall  DC  invalid  or  inopenilive  by  reason  of 
noD  complianre  with  the  terms  of  the  third  sec- 
tion of  the  Act  of  1793.  by  '  *  inadvertence,  ac- 
cwlent,  or  mistake."  and  "  without  any  fraudu- 
lent or  deceptive  intention,"  it  may  be  lawful 
for  the  Secretary  of  "State,  on  surrender  of  the 
ori^rinal  |mtent,  to  grant  a  new  patent,  on  com- 
pliance with  the  conilitions  of  the  third  section 
of  the  Act  of  1703,  for  the  rcHidue  of  the  term 
QDfxpire<l. 

The  thirteenth  and  fifteenth  sections  of  the 
Aci  of  4th  July,  1836.  which  supplied  the  for- 
mer laws  enacted  on  the  subject,  contain  in 
sulwtauce  the  same  provisions  as  to  the  inoper- 
aiiou  of  a  patent  by  reason  of  the  defective  de- 
scription, and  allowing  a  surrender  and  re 
erant,  where  the  defect  arose  from  "inadver- 
tency, accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention." 

The  seventh  section  of  the  Act  of  March  3, 
18:19.  provides  "  that  every  person  or  corpora- 
tion who  has,  or  shall  have,  purchased  or  con- 
6tnicte<l  any  newly  invented  machine,  &c., 
prior  to  the  application  by  the  inventor,  Ac, 
for  a  patent,"  may  use  and  vend  it  at  all  times, 
wiihout  liability  to  the  inventor  or  any  person, 
«Scc. 

Tnder  these  acts,  the  following  jKiints  are 
8ul>mitted  to  have  lieen  judicially  decided: 

1.  That  where  a  palentet;,  under  the  Act  of 
February  21st.  1793.  has  not  complied  with 
iLc  terms  of  its  third  section,  even  through  in- 
advertence, accident,  or  mistake,  the  plaintiff 
launol  recover  for  an  infringement  prior  to  a 
surrender  and  new  grant,  {('frunt  v  Ittiyinond, 
6  PeterH.  244;  Shaic  v.  Gtaptr,  7  Peters,  320; 
Whitnty  v.  Emnutt,  1  Bald.,  303.) 

2.  That  if  the  patentee  under  the  Act  of 
1793  has  not  complied  with  the  terms  of  its 
third  section,  through  fraudulent  and  deceptive 
intention,  by  concealment  of  or  addition  to 
400*]  his  real  discovtr}*.  his  *patent,  by  the 
sixth  .section,  is  al)8<jlutely  voicl,  (Grant  v. 
Hiiytwmd,  8  Peters,  246,  247;  Whitney  v.  Em- 
mett,  1  Bald.,  303.) 

3.  (1.)  That  a  surrender  under  the  Act  of 
18^2  and  a  new  grant  are  only  sustainable 
where  the  defwt  in  the  description  of  the  first 
patent  wa.x  the  result  of  inadvertence,  accident, 
or  mistake.  {Grant  v.  Raymond,  6  Peters, 
240.  247.)  (2.)  That  a  new  grant,  on  such  a 
.*urrender.  is  not  sustainable,  but  is  abst)lutely 
void,  if  it  appear  that  the  defect  in  the  descrip- 
tion of  the  first  patent,  whether  of  concealment 
or  addition,  was  the  result  of  a  fraudulent  and 
deceptive  intention  on  the  part  of  the  patentee. 
(8.)  Thai  if  a  patentee  surrendered  his  first 
pstent.  and  under  pretense  of  an  inadvertence, 
accident,  or  mistake  in  its  description,  obtained 
a  new  patent,  adding  thereto  a  new  material  or 
ekment  of  which  he  was  not  the  original  in- 
ventor, and  which  is  necessary  to  make  the 
thiiii;  patented  ustful.  thus  in  the  se<:ond  pat- 
ent upecifying  another  combinntinn.  constitut- 
ing a  mode  or  machine  Hubslaiilially  different 
from  that  describe*!  and  cliiiiiitd  in  the  first,  it 
is  fnud  in  the  patentee,  and  the  patent  is  void. 

f front  V.  liaymond,  6  Peters.  218.  244;  Phiia- 
'phia  Railroad  v.  Stimption,  14  Peters,  462; 
-  ■■■'.r  V.  (Mfpcr,  7  Peters.  292.) 

V  The  Act  .if  1832  (July  3<1),  authorizing 
n  MirreDder  and  ru-grant,  shortly  followed  the 
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decision  in  Grant  v.  Rttymond  (6  Peters.  Janti- 
ary  Term.  1832),  and  by  express  enactment 
provided  for  that  which  had  before  been  allow- 
ed by  practice  and  judicial  construcliim  only. 

4.  That  an  original  patent,  as  well  as  that 
granted  on  a  surrender  of  the  first  under  these 
acts,  are  prima  facif  evidence  only  of  the  nov- 
elty and  utility  of  the  alleged  invention,  amd  of 
the  compliance  by  the  patentee  with  the  terms 
of  the  several  acts  of  Congress  entitling  him  to 
a  patent;  but  their  validity  is  examinable  in  a 
judicial  proceeding  upon  any  such  patent,  part 
of  the  inquiry  l)eing  within  the  province  of  the 
court  where  the  construction  of  written  docu- 
ments is  to  Ih*  made,  and  part  l)einfr  for  the  de- 
termination of  the  jury  where  questions  of  fact 
are  involved.  (Grant  v.  Itaymond,  6  Petei"s, 
218:  S/iaie  v.  C(M>i)er.  7  Peters.  292;  Philadd 
phia  Railroad  v.  Stimpmn,  14  Peters,  448; 
Pronty  v.  Rngglff,  16  Peters,  336.) 

5.  If  a  pjitentce's  first  patent  be  inoperative 
for  want  of  a  full  and  exact  description.  an<l 
he  stands  by  for  a  long  and  unreasonable  pe- 
riod of  time,  without  surrendering  and  remedy- 
ing the  defect  by  furnishing  such  a  description, 
and  obtaining  a  re-grant,  and  in  the  mean  time 
permits  others  to  uac  what  he  subsecpiently 
claims  to  be  his  invention,  with  a  knowledge 
of  .such  use  without  objection  or  asserting  his 
right,  this  is  evidence  from  which  a  jury  may 
infer  his  acquiescence  and  abandonment  to  the 
public  as  a  matter  of  fact.  (S/utte  v.  Cooper,  7 
Peters.  320-322.) 

6.  Under  the  Act  of  1839.  if  the  defendants 
purchased  or  constructed  this  nvxle  of  turning 
curves.  l>efore  the  application  for  the  patent 
*of  1835.  and  this  combination  or  mode  [*401 
described  in  that  patent  was  newly  inventeil  by 
the  patentee,  the  plaintiff  ainnot  recover,  not 
withstanding  the  Act  of  1839  was  sub-seiiuent 
to  the  dates  of  such  purchase  or  construction, 
and  the  patent  of  1835.  (Shait  v.  Coojter,  7 
Peters,  320-322:  MeClurg  v.  Kingaland,  1 
Howard,  204;  Bkan»  v.  Jordan,  9  Crancb, 
201.) 

Note  1.  This  statute  was  intended  to  provide 
exprc-ssly  and  in  terms  (designating  a  specific 
pomt  of  time)  for  all  that  class  of  cases  of  im- 
plitnl  aopiit^cence  and  waiver  in  favor  of  the 
public  resulting  from  the  negligence  of  the 
patentee,  by  which  judicial  construction  held 
that  the  patentet;  had  no  claim  against  |)erNon8 
using  or  constnicting  the  allegetl  invent i<m 
under  such  circumstances. 

Note  2.  This  action  was  brought  in  the  ('ir- 
cuit  Court  after  th«j  passage  of  the  Act  of  1839, 
to  wit,  at  the  Octoljer  session,  1840. 

The  charge  of  the  court  left  all  the  facta  fall- 
ing within  the  scope  of  the  legal  principles 
therein  stated  to  the  determination  of  the  jury. 

1.  "The  question  of  the  validity  of  the  new 
patent  is  a  ju<licial  one.  depending  on  the  fact 
of  inadvertence  or  fraud,  as  you  shall  find  it." 
"  You  mu.sl  then  l)e  s,itisfie<I  afllrmatively." 
&c.  "  The  finding  of  the  fact  of  inadvertence 
may  negative  the  tact  of  fraud."  &c. 

2.  "It  was  then  submitted  to  the  jt«r^', 
whether,  on  the  evidence  aforesaid,  the  omis- 
sion in  the  patent  of  1831  arose  from  inadver- 
tence," «fcc. 

3.  "  Depositions  are  considered  merelv  as 
oral  testimony:  a  jury  must  decide  what  facta 
are  proved  by  tliem  a  mixed  question 
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of  law  and  fact :  of  law  so  far  as  depends  on 
written,  and  of  fact  as  to  parol  evidence,"  &c. 

4.  "  It  is  for  you  to  say  whether  you  will 
take  the  evidence  as  wc  do;  if  you  discredit  it. 
in  whole  or!n  pari,  you  will  find  iiooordingly." 

Mr.  Juttice  MgLeak  delivered  the  opinion 
of  the  ootirt: 

The  plaintiff  brought  an  action  again  at  the 
defendant  for  an  infringemeot  of  ms  ijuieut, 
for  a  "new  and  unefai  improTement  in  the 
mode  of  turning  f-hort  curves  on  r^lroads." 
The  questions  for  decision  arise  on  exceptions 
to  the  charge  <rf  tba  Cottlt  to  the  jury.  And 
here  if  may  he  proper  to  remark,  that  the  ex- 
ceptions fire  to  tlif  charge  as  published  at 
length,  and  not  to  the  pointa  ruled  by  the 
court,  as  is  the  correct  practice.  Under  the 
peculiar  circumstances  of  this  case,  the  court 
will  not  dismiss  tlie  writ  of  error  upon  this 
ground,  but  it  is  expected  that  a  different 
course  will  hereafter  he  purraed. 

On  the  21.st  of  Auirust,  1831,  the  plaintiff 
obtained  a  patent  for  an  inveulion  or  improve- 
ment in  the  application  of  the  Hanches  of  ibe 
vrhr  f  !^  nn  Otic  side  of  ruilroad  carriages  and  of 
401i*  j  the  treadii  of  *Uie  wheels  on  the  other 
aide,  to  turn  short  curves  upon  railroads.  The 
speciflcations-of  fliis  j)iitfnt  l>eing  defective,  it 
was  surrendered  the  20tli  of  September,  IHiil. 
and  a  renewed  one  obtained,  in  order,  as 
proved,  '*  to  limit  and  confine  it  to  the  turning 
short  curves  in  streets,  &c..  by  leaving  oat  cer- 
tain nmtlers  in  it  respecting  the  crossing  of 
traclis  or  roads,  and  tlie  passing  over  turna- 
houts.  and  to  define  the  suoject  matter  of  the 
patent  more  rlcarly,  without  its  being  neces- 
sary to  refer  to  that  simultaneoiuly  obtained, 
for  forming  and  using  cast  or  wrought  Iroc 
plates,"  &c. 

In  his  charge,  the  juds^e  to  the  jury:  "it 
clearly  appears  that  tlu'  (ii  fcrKiantsconstnicted 
their  railroad  witli  tlie  pliiintilT  s  ctirves  in  1834, 
one  year  or  more  before  tlie  plaiulill  s  applica- 
tion for  his  renewed  patent ;  consequently,  they 
mav  continue  its  use  without  liability  to  the 
plaintiff." 

Tli<!  patent  wa.'*  surr*  n  lercd,  and  a  new  one 
obtained,  under  the  third  section  of  the  "  Act 
oonoeming*  patents."  of  the  8d  of  July,  1882; 
and  tlu  I  Ml  I.  frill  r  f  :hp  nfi^jvc  opinioti  is  to 
be  ascertaiueU  by  u  reference  to  the  proviso  of 
that  section.  It  is  there  declared:  "No  public 
use  or  privilcgr  of  the  invention  so  patented, 
derived  from  or  ufitr  tlie  grant  of  the  original 
patent,  either  under  any  special  license  of  the 
Inventor,  or  without  the  consent  of  the  pat- 
entee that  there  shall  be  a  free  public  use 
thereof,  shall,  in  any  manner,  preiudicc  his 
right  of  recovery  for  any  use  or  violation  of 
his  invention,  after  the  grant  of  such  new  pat- 
ent as  aforesaid." 

The  cliaige  of  infringement,  in  the  declara 
tion,  Is  hdd  some  yean  after  the  new  patent, 
so  that  tlic  qia-slion  does  not  arise  wliothcr  an 
action  could  be  sustained  for  a  violation  of  the 
right  prior  to  the  corrected  patent  The  above 
proviso  wotdd  seem  lo  be  su<scpptiblL'  of  but 
one  conslrucliou;  and  that  is,  thai  the  patentee 
may  sustain  an  action  "  for  any  use  or  viola- 
tion of  hl««  mventlon  after  the  grant  of  the  new 
patent."  Now,  it  is  plain  that  no  prior  use  of 
the  defective  patent  can  authorize  the  use  of 
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the  invention  after  the  emanation  of  the  r^ 
newed  patent  under  the  above  section.  To  jpve 

i  to  the  patentee  ilie  fniitH  of  liis  invention  was 
the  object  of  the  orovi-sion ;  and  this  object 

I  wonid  be  defeated  If  a  right  could  he  fMMCd 

I  on  a  use  subsequent  to  the  origlmil  patent  sad 
prior  to  the  renewed  one. 

I  The  thirteenth  section  of  the  Act  of  the  4th 
of  July,  1836.  which  remodeled  the  patent  Itw 
in  this  respect,  made  no  material  cftanse  in  the 
Act  of  1832.  The  words  in  the  Utter  act  are 
"And  the  patent,  so  re  iwtied.  together  wiiij 
the  correclea  description  and  sjxx'iticalion.  siuill 
have  the  same  effect  and  operation  in  law,  sa 
the  trial  of  all  actions  hereafter  commenced 
for  causes  subsequently'  accruing,  as  thoujh 
the  same  had  been  originally  filed  in  such  c*- 
rected  form,  before  the  issuing  out  of  the  orig- 
inal patent*'  Now,  any  person  urfng  tnio- 
venlion  protected  by  a  renewed  patent  suIn? 
quently  *to  the  date  of  this  act  isgmlty  [*4(K{ 
of  an  infringement,  however  long  he  nay  have 
used  the  same  after  the  date  of  the  deudivt 
and  surrendered  patent. 

The  Circuit  Court  relied  upon  th*  s.eveD!b 
section  of  tlie  Act  of  the  3d  of  March  !$»>, 
as  sustaining  tiieir  couHtruclion  in  regard  tothe 
use  of  the  invention  after  the  renewtni  patent. 
But  that  section  has  exclusive  reference  to  ao 
original  application  for  a  patent,  and  not  to  a 
renewal  of  it.  We  think  the  court  erred  in 
their  instruction  to  the  jury  above  stated. 

In  their  charge,  the  court  said:  "Then* 
of  trrooves  was  not  claimed  and  wa*  no  part  (if 
the  thins  patented  in  1831,  for  turning  lihort 
curves,  hut  was  a  part  of  the  thing  patented 
in  1835."  "That  it  wa«;  an  essential  part  of 
the  invention."  And  further,  "  in  taking  the 
statement"  of  Dr.  Jones  "  as  proof  of  the  nets 
there  e.vistinc.  our  opinion  tliat.  rf>m<'<^fd 
with  tlte  publication  in  the  Journal  of  the 
Franlclin  Insiitutc.  in  1832.  when  the  msiter 
was  frefh  in  his  recol^nion.  and  the  ^leri- 
tication  in  the  new  patent,  llic  old  one  ww 
invalid  and  inoperative,  by  reason  of  non 
compliance  with  the  requisites  of  the  A(^  <^ 
1793.  That  It  did  not  embrace  the  poove. 
wiiich  was  essential  to  Mty.  that  tbt 

new  patent  is  not  the  same  iovestioa.  sad 
that  the  plafntlfT  has  not  made  out  a  esse  of 
such  '  inadvertenro.  arc  idem,  or  mi'fnkc.  t< 
justified  tlie  isi>ue  of  the  new  patent,  inasmuch 
as  it  appears,  from  the  patent  for  plates  oa 
rail roa(i.s  issued  at  the  same  time  with  tbermtf 
for  short  curves,  that  he  had  kuowi*  and  <le 
scribed  the  grooves." 

The  oritrinal  patent,  as  proved  1\v  l>r  Joret. 
was  burnt  with  the  patent  otiiu,  aud  ao  p^rt 
of  the  specifications  is  preserved,  except  thai 
which  was  published  by  the  witnes*  in  the 
Franklin  Journal.  That  publication  doeswrt 
purport  to  irive  the  whole  <>f  tlie  spcsifica 
tions),  and,  cousequeutly,  the  cUim  is  not  iiaui- 
ed  bv  the  notice  in  that  journal.  Dr  Jooe^ 
speaking  of  the  patent  iiwued  in  1^1  «ii.i> 
"the  main  defect,  in  my  judgment,  of  tbt 
original  spedfieatlons  in  the  patent  for 
tuming  short  curves  was  the  omission  of 
the  mention  of  tiic  groove  in  the  iuour  rail.  1 
believe,  however,  that  it  was  alluded  to  in 
the  spccifioatlons,  but  the  desc  ription  of  ii 
wa-H  contained  principally,  if  not  wholly,  ia 
the  specification  of  the  patent  for  fonsiaf 
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ud  miag  caat  iron  di  wrought  plates,"  ^K, 
That  there  wm  a  defect  m  regard  to  the 

;"Mivr-  in  the  spfrifications  of  tlit.'  first  pat- 
vai  i&  shown,  and  also  that  the  patent  was 
rarrendefed  In  order  to  remedy  that  defect. 
Bat  whether  this  vitiated  tlu*  patent  not  a 
<}ti«tlon  in  this  case,  as  it  does  not  alTeci  tlie 
rip'lii  now  asserted,  if  the  first  patent  were 
Toid.  Whether  the  new  patent  was  stilisf  Hntiul- 
ly  for  H  different  invention  from  the  first  one, 
w  IS  H  question  for  the  jury  on  the  evidence. 
But  the  court  ruled  this  point,  withdrawing 
the  facts  from  the  jury.  The  witness  thinks 
"that  in  the  first  patent  the  grooves  were  a! 
404*j  luded  to,"  but  the  *leniis  used  an  not 
recollected  by  him,  and  as  the  patent  has  been 
Imrnl.  ihoy  cannot  now  be  proved.  We  think 
tiie  Circuit  U^urt  erred  in  not  leaving  the  jury 
to  set  upon  the  facta,  as  regards  the  difference 
l-tween  tlie  original  and  the  renewed  patent. 
<  iu  the  facts,  we  should  draw  a  different  con 
elusion  from  that  which  was  given  to  the  Jury 
In-  the  Circuit  Court.  An  allusion  to  groovers 
ia  this  specification,  as  more  pnrlicularly  de- 
scribed in  the  other  patent,  would  at  least  show 
the  intent  ii*n  of  the  patentee,  if  it  did  not  make 
good  his  pal»:nt. 

By  the  thirteenth  section  of  the  Act  of  1836, 
"  if  the  patent  shall  be  inoperative  or  invalid, 
by  reason  of  a  defective  or  insufficient  descrip- 
tion or  specification,"  iVc,  "  if  the  error  lia.s  or 
tball  have  arisen  by  inadvertency,  accident,  or 
mistake,  and  without  any  fraudulent  or  decep- 
tive intention,  it  shall  be  lawful"  to  surrender 
11,  Now,  aa  in  granting  the  renewed  pat- 
ent, the  officers  of  the  soTemment  act  under 
'Aio  above  prf)visions,  tlicir  decision  must  ut 
irajl  be  cc>nsidered  as  prima  fiww  evidence  that 
'he  claim  for  a  renewal  was  within  the  statute. 
But  this  would  not  Ix'  conclusive  against  fraud 
in  the  surrender  and  renewal,  which,  un  the 
evideaoe.  would  be  *a  matter  for  the  jury. 
And  wc  suppose  that  the  inquiry  in  regard  to 
the  surrender  is  limited  to  the  fuiniess  of  the 
transaction.  In  whatever  manner  the  mis- 
take or  inadvertence  may  have  occurred  is 
iounaterial.  The  action  of  the  government  in 
rcnewiui:  the  |>atent  must  be  considered  as 
closing  this  point,  and  as  leaving  open  for  in- 
<juiry,  before  the  court  and  jury,  the  question 

of  fnwd  only. 

THejudyimnt  of  tlic  Gireuit  Court  i§  mersed, 
and  the  eau$e  raiumded  to  fftol  court,  foith  in- 
4if»iMli»jMl»ot«anf  aTanirafadaade  nxxto, 

cited— 15  How.,  238 ;  17  How.,  H4 ;  7  Wall.,  ftW  ;  11 
WaU.,  .VU,  545;  1  ClilT..  KG ;  2  ('Hfr..2»52.  ;{.ST  ;  3  Cliff., 
SOI :  2  Abhj  U.  S.,  40* ;  5  Blatcbf.,  141.  14«  ;  8 
BJatohC,  aO;  y  Blatcbfn  V7 ;  S  Wood.  *  IL,  las,  167. 


SAMUEL  SMTTH,  PWntf/  in  JBrrer, 

V. 

DANIEL  P.  STRADER,  JAMES  PER- 
RINE,  Ain>  JOHN  H.  WOODCOCK,  late 
Partoenk  under  the  firm  of  Stradbr,  Per- 
mam  A  Co, 


bona  fide  pttrehascr/or  value  bffoi-e  matur' 
u^—€md»nee  of  parmor  $homng  fraud  inad- 
mudble—o/partif  to  reeord^  notB. 

The  statutes  of  Alabama  rcquiro  the  n©KotlabU- 
ity  and  cbanictiT  (if  bills  of  exchanjre.  fon«lgii  and 
inland,  and  nroiuisHory  ntitrs,  pnyiittl*-  in  bonk,  tO 
lio  wovernoil  bv  llic  >ri-uenil  i*i>innierclttl  law. 

If  u  [lai  tiK  i  draws  imirf*  tti  the  name  of  the  liriu, 
piiyublc  to  himself.  aii<i  then  iiidtirses  them  to  a 
tliird  party  for  n  personal  and  not  a  jiartiiei'sliip 
conslderution,  tin'  tirMt  iinlnrsee  cauoot  maiotOUl 

an  aetioii  upon  tii<-ni  uKMinst  the  llrni.  If  he  knew 

that  the  notes  were  anti  dati d, 

Ibit  if  the  first  liiilorx.  !•  iias-..s  them  away  to  a 
second  Indorwet?  before  tlie  maturity  of  the  notes, 
in  tlie  due  course  of  liuMineHH,  and  the  sicdiui  in- 
dorsee has  no  knowledk'c  "f  tile  <  ir<  iinisiances  of 
tiieir  e.xeeutifin  and  first  indnr'-i  tin  iit.  Ik-  may  tie 
entitled  to  reeoverairaiust  tbu  tU-m,  liltbough  the 
partner  who  drew  the  notes  oommltfeed  a  fraud  by 
antedatinir  thetn. 

But  If  the  8<'cond  Indorsee  reeeived  the  notes 

I  Bft4'r  their  maturity,  or  out  of  the  ♦ordinary  [•405 
eours<;  of  business,  <>r  un<ler  t  ircuinsiutK <  s  which 
aut  horize  an  inference  that  he  bad  knowledge  of  the 

I  fraud  in  their  execution  Of  flrsk  ladotaement,  be 

I  cannot  recover. 

These  thhigs  are  natlsn  of  erldenoe  few  the 
Jury. 

Evidenee  Is  admissible  to  show  that,  in  an  ac- 
count current  l)etween  the  first  ami  seetind  in-- 
dorsee,  uo  credit  wa.s  >fiv»'n  in  it  for  the  notes  when 
they  were  passed  from  the  llrst  to  the  second  In- 
dorset?. 

So,  evidence  of  drawing  and  redrawin^f  between 
the  first  and  seoond  Indorsee,  alluded  to  in  the  ao> 
count  current.  Is  admissible. 

The  testimony  of  one  of  the  partners,  offered  for 
the  purpose  of  proving  the  fraud  committed  br 
the  drawer  of  the  notes,  is  not  admissible.  Thu 
court  asain  recognizes  the  rule  upon  tbia  subject 
established  in  the  ease  of  Henderson  Andemm 
(8  Howard,  18). 

The  partner  offenedasa  wltncflswaaapar^ttp- 
on  the  reoord,  and  thus,  also,  disqualMed. 

THIS  ca.'^e  came  up  bv  writ  of  error  from  the 
Circuit  Court  of  tlie  United  States  for  the 
Southern  District  of  Alabama. 

The  facts  In  the  case  are  stated  in  the  com- 
mcneemeut  of  the  opinion  of  the  court,  which 
the  reader  is  rccj nested  to  turn  to  and  peruse, 
before  reading  the  argument  of  ooansel. 

The  CAse  was  argued  liv  .Vr.  Parke  for  the 
plaintiff  in  error,  and  Mevtra.  Sherman  and 
WiOii  HaU  for  the  defendants  in  error. 
}fr.  Pnrkf,  for  the  plaintifT : 
The  ndiniHsion  of  Strader  as  a  witness  was 
an  error.  A  pMriiuti  of  the  funds  of  the  flrm 
belonged  to  hiiu.  and  ho  was  liable  to  !i  con- 
tribution if  they  fell  sliort.  (1  Esp.  N.  V.  Ilep., 
103;  Ryan  &  Moody,  81;  21  Com.  Law  Rep., 
884;  2  Peters.  186.)  He  could  not  even  be 
made  a  gooti  witness  by  a  release.  (1  Wharton, 
392.  898;  2Penn.  Rep..  138:2  Watts.  347,  851.) 
He  was  not  only  interested,  but  a  pari/  to  the 
suit  on  the  record. 

There  is  also  an  error  in  the  opinion  of  tlie 
court  below,  Uiat  whatever  would  be  a  good 
defense  to  a  suit  brought  by  the  first  fndorser 
was  also  to  one  brought  by  the  second  indorser; 
that  all  equities  passed  with  a  no'.e  as  if  it  were 
a  bond.  But  previous  errors  do  not  alTect  an 
innocent  holder,  where  the  note  is  taken  in  the 
ordinary  course  of  commercial  business.  The 
free  circulation  and  transmtasioii  of  |Nromissory 
notes  is  indispensable  to  commercial  operations. 


AUibama ttatutes  recognize  the  general  law  mer- 
chant a»  f/operning  rnlUrtion  of  bilU  ttr. — 
nott  in  Hnn  name  frauduleni^  given  for  in- 
dMdiuMdtU^ontmembtrU  vmd  in  handi 

How  ABO  4. 


NoTK.— ^ln  (o  pffwer  of  partner,  OM  anent,  til  bind 
the  Urm     i>ar1y  to  nenotiahle  itintrumcntx,  mn.^  note 
to  Lelloy  v.  Jr)nn8on,  2  Pet.,  186. 
Am  to  IkUMUy  ufvrineinaljor  fraud     avrnt,  see 
*  "  r,8Fei,4]S. 


note  to  ^rsmia  r. 
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If  any  loss  should  happen  it  ought  to  fall  upon 

the  party  who  is  negligent.  iC()ll3't.'r  on  Part- 
nerfhip,  241,  242.)  A  decliiratiuu  of  purtner- 
sJiip  ini]^lio8  confidence  in  the  mutual  Integrity 
of  the  purtits.    (3  Kent's  Com.,  46.) 

Partners  are  bound,  asrt  specta  third  persons, 
even  by  the  fraudulent  aits  of  a  copartner. 
(Story  on  Part,  sec.  106. 160;  CoUyeronPart., 
341-343.) 

In  this  case  the  evidence  shows  that  the  note.^ 
in  question  were  transferred,  to  Smyth  for 
goods  sold  by  him. 

But  the  tour  >;iy  that  if  Stiii.«on  &^  Camp 
bell  knew  the  circumstances  attending  the  mak- 
ing and  flrat  Indorsement  of  the  note,  theplsint- 
406*1  iff'  *wIh)  i.«  !in  innocent  indorsee,  shall 
not  recover.  We  do  not  deny  that  these  cir- 
Gunifltances  would  constitute  a  valid  defense,  if 
the  drnwcfK  "n-crc  sued  by  Stinsoii  A:  Cnnipbcll; 
but  that  is  not  the  case.     If  Uic  irnu(l  were 

E roved,  it  would  not  defeat  our  right  to  recover; 
ut  the  onlv  proof  of  fraud  is  in  Strailcr's  evi 
dcnce.  antf  he  ought  to  be  rejected  as  an  in- 
competent witness.  The  court  below  must 
havi-  f()\in(l(  (1  it.s  instructions  upon  his  evidence. 
G(>uld  suy.s.  in  Jiis  teslimouy,  that  notice  of  the 
dissolution  of  the  partnership  was  not  published 
until  the  23d  of  April.  1836,  which  was  after 
the  date  of  the  notes  in  question.  Smyth  was 
not  bound  to  discredit  paper  wbicli  bore  ilate 
anterior  to  a  public  notice  of  the  dissolution  of 
the  partnersbip. 

Mewra.  Shtr^um  and  TTOUi  BaU^  tot  defend* 
ants  in  error: 

[The  arguments  of  these  two  gentlem^i  are 
consolidated.] 

The  principle  of  this  case  has  been  sta^  by 
the  plunUil'e  counsel  to  be  the  highly  eqoitar 
ble  one,  that,  "  of  two  innocent  persons,  the 
one  whose  lachc£i  occasioned  the  loss  must  bear 
it."  But  here  the  equity  is  all  the  other  way; 
here  there  is  no  los.<».  ?^obod\'  ha-s  given  credit 
to  false  paper.  It  is  a  bold  attempt  to  make  our 
client,  rerrine,  pay  the  plaintiff  a  debt  of  $20,- 
000.  due  him  by  Stinson  &  Campbell,  men  with 
whom  our  client  never  had  the  remotest  con- 
nection. The  evidence  in  the  ca^e  warrants  me 
in  say  ins  it  is  a  gross  fraud,  from  beginning  to 
end.  and  all  that  Is  required  to  mdie  it  a  sue- 
t  eissful  one.  i>  a  decision  of  this  court  favora- 
ble to  the  plaintiff. 

This  high  court  will  struggle  bard,  before  it 
will  be  ni;idc  ;i  link  in  lhi>^  nrujuilctu.'i  chain — 
before,  it  will  be  Ubcdtuv  an  iublrumcut  lo  eHecL 
one  of  the  most  palpable  frauds  ever  exposed 
t(»  the  liLThl. 

The  .'•wit,  though  uumiually  apiinst  Stradcr, 
Perriiic  Co.,  IS  really  against  iV  rrine  alone. 
It  is  true  he  was  a  u^cniher  of  this  inifcirtunato 
con<  ern  for  '■one  little  month  "  (fron»  tlie  Ist  of 
Novrmlxr  to  the  5lli  of  l)eceni!)er,  IKi.'i). 
mouths  before  Ihc  uole»  ou  wliit  li  this  suit  is 
bronirht  arc  pretended  to  have  been  made. 
Tliesc  notes  arc  o.slvnsibly  dated  in  March,  1HH(>. 
although  realiy  made  by  bteveu^on,  one  of 
the  partners,  after  the  partnership  was  finally 
di.ssolvtd,  and  so  advertised  in  the  .Mobile  pa- 
pers of  the  2!id  of  April,  Thi«  quondam 
partner  had,  then,  no  more  authority  to  sign 
tlie  partnership  name  tlian  any  other  [H^rpon; 
but  lie  antedated  them  tu  a  lime  wiitji  the  part- 
nership wiis  in  existence,  and  he  wHsauthoHaM 
to  sign  the  partnerahip  name.   Thta  presflali  % 


case  **on  all  fours."  asihe  lawym  nywith 

the  case  of  Wright  v.  P\i!Lnn  {"i  (Irit  Rep  . 
121),  where,  in  a  precisely  similar  case,  the 
court  hold  unanimously  that  tho  partnersiilplB 
not  bound  by  the  note. 

In  the  printed  ca.'*c,  the  pljiinlLff  i!.  t*iily  mii- 
ness  states  that  the  notes  sued  upon  were  re- 
ceived on  account  of  a  debt  which  accrued  ia 
*1831,  five  or  six  years  before  the  notes  [•40T 
purport  to  be  made.     Other  evidence  show* 
clearly  that  they  were  received  not  va  paLjnu.M 
and  extinguishment  of  the  preceding  aebi,  Imt 
for  collection,  the  proceeds  to  be  crtditcd  when 
received.   This  brings  it  within  the  caM>  of 
la  ChavsmeUt  v.  7%iBank  of  Ki.qlnrul  (9  Bsra. 
&  CrcsB.,  208).  where,  uniler  similar  t  ircum 
stances,  the  property  of  a  note  was  held  in  f«a 
to  be  in  the  assignor,  and  to  be  steeled,  fa  the 
hands  of  the  as.sicrncc,  with  all  the  equilie* 
which  existed  against  the  assignor.   On  the 
strength  of  this  iidniission  by  the  pUntiA  sre 
had  ]in>;>:ir('d  to  Submit  an  arirumcnt  to  tb* 
court  ainioai  exclusively  on  thij>  puini.  iiut  bj 
any  means  because  this  was  the  only  gnmnd  oa 
which  a  conclusive  defense  cnuld 


(viouft 


but  because  the  other  grounds  were  too 
to  require  comment. 

But  it  now  appears,  on  examining  the 
inal  record,  that  1831  is  a  misprint  for  18S6. 
The  plaintiff  has  made  no  admission  tha!  \\.<- 
notes  were  received  for  a  pre-existing  debt,  sad 
though  the  evidence  on  that  point  Is  abondsBi. 
jret,  the  fact  not  bri'v-  :i(li-i!tt/  ■!  \>y  the  pliiiiitifT, 
It  should  have  been  subioitted  to  a  jury,  utd 
pas^  that  ordeal,  hefore  It  can  properly  be 
urged  upon  the  consideration  of  tin-  <<'>'in. 
We  are  compelled,  therefore,  at  this  iatc  hmk 
ment  Co  abandon  our  brief,  and  employ  the  few 
moments  allowed  us,  at  the  clopc  of  thr  «f  «ipj'^>a. 
in  commenting  on  the  two  points  maik  hv  tik^ 
plaintiff's  counsel:  1st,  the  admissibility  ct 
Strader's  testimony ;  2d,  the  charpi-of  tbt  Jud^f. 

First.  Strader  is  worth  nothing,  and  n.»idts  iB 
the  State  of  Ohio.  Under  these  circumstanst&oes. 
the  great  anxiety  manifested  by  plaintiff.  t» 
admitted  by  his  counsel,  and  disclosed  by  ib^ 
numerous  writs  on  the  record,  to  makf  him  t 

garty  to  the  suit,  could  have  been  stimnlsml 
y  no  motive  bat  to  deprive  llMMiefrDdasi  of 
the  benefit  of  his  testimony.  Not  having  suc- 
ceeded in  that  object,  he  now  contends  that  Us 
testimony  was  Inadmissible. 

Is*.   On  thegr-ut:':         i.:-  u'la  oaeflftt' 
makers,  and  no  rnaii        W  tidinitted  to  hn- 
peach  his  own  name.    To  which  it  is 
that  he  was  in  no  sense  a  maker.  T! 


was,  in  fact,  forged  by  one  of  tliw  iJiatoMi 
after  the  partnership  was  dissolwd.  AjHhElt 
is  replied,  that  Strader  is  not  "ri^:,  , 
purpose  of  diHcrcditing  the  ii^^ur 
actual  members  of  the  firm  at  tbettlatflls 
notes,  but  to^4|pw  that  Pcrrine  h»d. 
retired,  and  ^«M»  in  no  respect  KablSu 

3d.  A  Bccond  mi.u-i.i  ,if 
der's  tflslimony  is.  that  he  was  a 
4rmol-0l^er,  PerrineA  Co., 
partner  cunnot  be  admitted  as  a 
againsd^ia  Ann." 

'nii&%  certainty  the  general 

thr  rTrf'i  il  !■  I)--        v\b(-]v,  in 
proved  iiy  vlliyf  ^viiiivti^itur  lliiMt  lllil^ll^^^iJlf•"•"^n1"^^J 
;|li;^one  of  the  partners,  «MUh^P<  ko-  « 
the  partnciAip,  oiildH^vj<hi:L]  », 


^  ^oqle 


Smttb  t.  8tiuj>bii  kt  al. 
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408*]  count,  and  the  copartnera  are  *not  lia- 
ble, as  among  themselvet*.  to  contribution, then 
ttiey  raav  be  witnesses  for  the  firm.  (Story  on 
Part.,  3§6;PhiL  Ev.,  3d  cd.,  riT) ;  Kidky  v.  'lay- 
/  r,  13  East.  116;  LeBojf  4$al.  v,  Johnnn,  2 
Peters.  198.) 

Besides,  Btreder  was  not  a  oopnrtner  of  Per- 
rine  (the  «ole  defciKlant)  :it  nny  time  during  Jiny 
pHit  of  ihia  transactiou.  The  rule  is,  that  in- 
stantly, on  the  diffiolutioQof  a  flrm,  tliecopnrt 
ner^  b(  come  wiinesseH,  the  one  for  the  other, 
like  other  persons.   (Qow  on  Part.,  202.) 

AlUiongn.  after  the  withdrawal  of  Perrine. 
the  name  continued  the  t^amc,  ypt.  by  that  nrf. 
the  parinership  waH dissolved,  and  subsequently 
a  oew  partnership,  under  the  same  name,  was 
fornit  (I.  Slrader,  Perrine  &  Co.  reprc^r'nted 
verv  dillLrtui  liruis  iu  November.  ItiUo,  and  in 
March.  1836. 

But  the  great  question  which  decides  the 
•  ompetency  of  witnesses  in  our  days  is,  "  Has 
he  an  interest  in  the  event?"  To  ascertain  this, 
Uie  teat  universally  applied  is.  "  Can  the  judg- 
mnit  be  used  in  any  other  case  for  or  against 
the  witness?"  {Willinffa  et  a!,  v.  Cn/iMi/na,  Pe 
tere'a  C.  C.  Rep. .  822;  Chilly  ott  Bills,  669;  Qow 
on  Part.,  80.) 

Suppose  Smylh  fails  in  llns  suit.  It  is  no 
W  to  another  suit  against  ^trader,  nor  can  it 
be  given  in  evidence  by  either  party  In  any 
possible  way.  On  the  other  fiand.  ?upposf 
"^myfh  gains  this  suit,  Pcrnue  bus  to  pay  iiie 

>r  •  V.     There  is  no  principle  which  will  cn- 

iv  1 't  rrine  to  recover  of  Strader,  or  of  any 
iii'  uiUt  of  the  firm  of  Strader,  Perrine  &  Co. 
He  cannot  make  them  contribute,  for  they  are 
oot  his  partners;  nor  is  there  any  privity  hv- 
tw<?cn  them.  It  is  as  if  his  house  were  burnt 
down ;  It  is  his  misfortune,  and  he  cannot  di- 
vide it  with  his  neighlmrs.  He  cannot  make 
tbem  pay  the  whole,  /or  the  recovery  is  had 
:[!:ainst  him,  if  at  all,  on  account  of  his  laches, 
to  not  publishiDg  his  withdrawal  to  the  world 
matter  with  which  his  quondam  partners 
bare  nothing;  wbafi-vrr  to  no.  Rut  p^rantip;; 
dial  Perrine,  if  compelled  to  pay  the  note,  can 
recover  of  the  firm,  it  can  only  be  on  the 
irround  of  iJs  bcin>:^  a  ircnnine  note,  which  they 
w  (tukl  have  been  bound  lo  pay  to  Smyth.  They 
cannot,  by  an  ex-par te  proceeding,  be  placed 
in  a  worse  condition  than  they  wore.  The  con 
-titution  guarautics  them  a  bearing,  auii  the 
real  parties  would  be  deprived  of  this  right  iu 
this  case,  not  liavinir  been  j>arties  to  llie  fuiiri- 
riHl  suit  brougbt  by  Smyth,  if  not  allowed  to 
make  the  same  defenses  against  the  note  in  the 
itands  of  Perrine,  as  theT  could  have  made  in 
the  hands  of  Smyth.  These  elementary  princi 
;  II  s  forbid  the  judument  o]>tained  against  Per- 
nne  from  being  used  by  him  against  the  firm, 
or  any  member  of  It. 

We  conclude,  llierefe-re,  tliat  the  judgment 
In  this  case,  whichever  party  may  succeed,  can- 
noi  be  used  by  plainUll  or  defendant  against 
tbewitnf'ss  Strader. 

To  illustrate  thin  point  still  further.  It  is  be- 
409*]  iieved  to  be  settled^law,  in  this  country, 
that  one  against  whom  a  forp:cry  is  perpetrated 
is  a  competent  witness  lo  prove  it,  m  any  suit 
io  idlich  he  is  not  interested  in  the  event.  ( Com- 
monwealth v.  Snrn,  n  Mafirt.  n..H'i:  The  People 
y.  BmM,  4  Johns,  li.,  29ti,  a02;  Pvpe  tt  Hick 
nmt.Mue  A  C9.,l  Ala.,  old  series,  d9B.) 


The  faelb  proved  on  trial  make  a  caf;e  of  for- 
gery. It  is  precisely  analogous  to  the  cose  sup- 
posed by  Lord  Coke,  in  3  Inst.,  169.  "It  is 
forgery  to  make  a  deed  of  feoffmeut  to  A,  and 
then  make  uiio  he  r  of  prior  date  to  B.  which, 
at  the  time,  be  had  no  power  to  make." 

We  cordially  tinite  with  the  learned  counsel 
for  tlu  plaintiff  in  soliciting  the  court  to  give 
full  instructioDH  to  the  inferior  tribunal,  with 
respect  to  the  admissibility  of  Btrader'e  testi- 
mony, in  the  pcssihlc  event  nf  a  new  trial.  We 
do  not  anticipate  such  a  decision,  nor  compre- 
hend upon  what  principles  of  law  it  can  be 
mad<\  But  it  is  prudent  in  all  cases  to  be  pre- 
pared for  the  w  orst.  In  thai  spirit  it  is.  that 
we  ask  the  court,  should  they  be  induced  by 
any  techuieal  view  of  the  case  to  send  it  back 
for  a  new  trial,  to  give  minute  directions  as  to 
the  availability  of  notes  receive<l  merelyascoii- 
tingent  payment  of  a  precedent  debt. 

i'he  evidence  in  this  case  shows  the  notes 
were  not  transferred  to  the  plaintiff  in  payment 
and  extinguishment  of  anything,  and  that  no 
credit,  no  new  coudderation,  was  given  for 
tbem.  but  flnit  they  were  in  fact  deposited  with 
the  pltuutilf  for  coUectton,  the  amount  to  be- 
come payment  on  the  double  contingency.  1. 
That  the  notes  should  be  collected  by  the  jifaint- 
iff ;  2.  That  in  the  mean  time  the  original  debt 
should  not  be  paid.  But  this  evidence  not  hav- 
iiif;  been  distinctly  admitted  by  the  plaintiff,  or 
isubmitied  lo  the  jury,  cannot  be  brought  lo  the 
attention  of  this  court,  except  in  reference  to 
the  po<s.^ibility  of  anew  trial 

iu  all  ca.<es  where  notes  are  given  in  payment, 
but  not  ( Minguishment  of  a  |Reeeding  debt, 
that  is,  where  they  are  lo  become  payment  only 
iu  case  of  collection,  the  assignee  is  a  mere 
agent  of  the  assignor,  and  they  continue  his 
property,  and  at  his  risk,  and  subject  to  all 
equities  against  him,  as  much  as  if  in  his  actual 
possession. 

I  am  aware  of  the  decisions  in  Riley  d  Van 
Amrinye,  v.  Ander$on  (2  McLean.  M9V  and 

S%rir(Y.  Tii^nit  (Ifi  Peters.  1).  Botli  tlic'^e  de- 
cisions are  in  strict  conformity  with  the  princi- 
ple. Id  the  first  case  it  was  distinctly  left  to 
the  jury  to  sny  wlirtber  the  note^  were  received 
in  payment  or  not;  ibey  returned  that  they 
were,  and  the  court  h(;ld,  that  though  it  wa^ 
an  old  debt,  yet  the  assii^nec,  Iiaviiii^  re(eived 
tliem  in  paynient,  hekl  ihcui  for  value.  The 
same  doctrine  is  held  in  Sxcift  v.  Tyton,  which 
wft?  «n  undisputed  case  (*f  abvohite  payment  of 
an  old  delrt.  All  thai  L-i  decided  by  those  two 
ca.ses  is,  that  it  is  immaterial  whether  the 
note  is  given  at  the  inceptio:i  of  a  transaction, 
or  subsequently,  if  it  is  given  in  *abRo  [*410 
lute  ]);iymMit.  In  that  case,  the  assignee  holds 
it  for  value.  It  is  true  that  there  are  some  dkta 
thrown  out  in  the  case  of  8*t^  v.  Ty»on,  which 
require  explanation  and  perhaps  limitation  ;  for 
example,  at  page  20,  is  said :  ' '  We  are  pre- 
pared to  say  that  receiving  a  note  in  payment 
of,  or  as  security  for,  a  pre  existing  debt  is  ac- 
cording to  the  known  usual  court^e  of  iratie  and 
business."  This  certainly  cannot  1^  intended 
to  mean  that  if  the  note  Im  n-ceivid,  not  in  pay- 
ment, not  iu  pursuance  of  an  origimil  urninge- 
ment,  and  not  for  any  new  consideration, it  can 
be  held  against  the  true  owner.  The  court  cer- 
tainly do  not  iuieud  lo  overrule  the  doctrine  of 
ChitfJwtiet  Mandiall  in  the  case  of  CMidge  v. 
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Pajfwn  (2  Wheat.  ,66),  which  is  quoted  and  relied 
upon  in  the  ptfr  opinion  in  this  rery  case 

of''^'f(ffv.  Ti/>^'m  That  nu'iuornble  judiic  says, 
that  although  a  Dot€  mar  be  taken  for  a  pre- 
existing deht,  yet  "  in  an  such  cases  tlie  peraon 
who  rccoive<»  such  a  hill  in  payment  of  a  debt 
vriil  be  prevented  thereby  from  taking^  other 
means  in  obtain  the  money  due  him. "  That  is, 
the  payment  must  bo  an  extinguishment  of  so 
muCn  of  th<r  pre  existing  debt.  So  in  the  case 
olBrmh  V.  S.-nf,>u  r  {11  Conn.  R.,  388).another 
case  on  which  this  court  relies  for  tlicir  doc- 
trine in  Sirifl  V,  Tyson.  Extinguishment  as 
well  as  [myment  is  considered  essential  to  give 
validity  lu  the  transfer  of  a  note  assigned  for  a 
pre^xistini^  debt.  The  dictum,  therefore,  in 
Sir  iff  V  Ti/.*<m  is  not  to  be  undtrst(KHl  as  con- 
Hicting  with  the  doctrine  of  these  two  casea. 

The  cases  in  18  Wend..  005: 13  Wend.,  S98; 
•10  Wend.,  85.  and  other  cases  in  the  New  York 
courts,  are  considered  bv  tliin  court,  in  Stttfi  v, 
Tywn.  aa  raaintainini^  the  docMne  that  notes 
transferred  in  payment  of  prf  existing  debts 
were  not  valid  in  the  hands  of  the  holder.  This, 

1  apprehend,  is  not  the  doctrine  th^  support. 
They  mn««t  l>e  taken  in  connection  with  the 
doctrine  ptt -established  iu  ihe  Court  of  Errors 
(Murray  v.  Oouterneur  et  al.,  2  Johns.  Cases, 
441),  "that  a  bill  shall  not  be  a  discharge  of  a 
precedent  debt,  unless  so  expressly  agreed  Ik* 
tween  the  panics  "  Taken  in  this  connection, 
the  doctrine  they  decide  is.  Itiat  payment  with- 
out eirtinfttisliment  is  not  available  to  the 
litihler  against  the  equitable  owner,  which  is 
preciselj' the  doctrine  of  Marshall,  in  CooUdge 
V.  I^»on>  The  dispute  is  nothing  but  a  re- 
vival of  the  old  question.  What  is  payment? 
That  is,  what  is  payment  and  exiiitguishraent? 
And  what  is  merely  contmgent  payment?  And 
the  New  York  courts  have  taken  Lord  Ilolt's 
siilc  of  the  question.  In  the  case  of  Ward  v. 
Emm  (2  Ld.  liaym..  930)  that  eminent  Judge 
n>markcd:  "  Taking  a  note  is  sometimes  pay 
ini-iii  wlien  a  part  of  the  original  traHsacliou, 
but  paper  is  no  pavmeni  when  u  precedent 
debt.  1  nm  of  opinion  and  always  was  (not- 
withstanding the  noise  and  cry  that  it  is  the  use 
of  Lombard  Sir  I  c  l.  if  tlie  contrary  oi)iuiou 
would  blow  up  Lombard  btreet).  that  the  ac- 
ceptance of  such  a  note  is  not  actual  pajrment; 

for  when  such  a  rn'tf  i-  L'ivr'n  in  [in^-nient  it  is 
4 J.  1*1  always 'intended  to  be  taken  on  this 
condition,  to  be  payment  if  the  money  be  paid 
thereon  iu  convenient  time." 

The  dictum  under  consideraliou  nut  only  says 
rec^Tinga  note  in  payment,  but  "as  security 
for  a  pre-existing  debt,  is  according  to  the 
known  usual  course  of  trade  and  business." 
The  court  b«re  must  mean  to  restrict  the  re- 
ceiving it  as  security  to  the  cases,  1,  Where  it 
is  a  part  of  the  original  agreement ;  2.  Where 
some  new  consideration  is  given. 

The  peculiar  province  of  this  species  of  paper 
is,  to  faeililate  the  exchanges  of  vftltie  from 

Clace  to  place,  and  from  person  to  person;  to 
e  deposited  as  collateral,  though  a  possible,  is 
not  an  appropriate  or  natural  function  of  bills 
of  exchange,  any  more  tluin  it  is  of  money. 
(Bfiy  V.  CodditigOm,  5  Johns.  Ch.,  54;  VoIUm 
V.  Mnrtin,\  Bos.  &  Pull., 648;  Coggit  v.  Bernard, 

2  Ld.  Kaym..  917;  IlarruJnirg  Bnnk  v.  .Veper, 
6  ^g.  &  Rawle,  537;  Eeatu  v.  ibmtiA,  4  Binn., 
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Whether  monqr  or  bills  of  exchange  are  <k- 
podted  as  coUaleral  secnrity,  the  trensscOM  If 

not  governed  by  tlie  laws  which   ^  v  m  tbe 

Kyment  of  money,  or  the  negotiation  of  bilb, 
it  by  the  ordinary  taws  which  govern  pled^ 
or  pnwii.s.    (Story  f  ii  I^  iilments.  p.  198,  sec. 
290;  Atutiytu  (//  Uarstin>in  v.  Eden,  1  Bos.  k 
Pull.,  398.) 
Three  principles  of  that  law  apply: 
1.  The  depositor  or  pledger  can  pltd|te  do 
more  orgreat^T  interest  than  he  has  in  the  prop- 
erty pledgeti.  (Code.,  lib.  8.  tit.  16.1.  ^.Boair 
V.  Parker.  2  T.  R..  376;  1  Dane's  Abr  .ch.  17 
art.  4,  sec.  7;  Story  on  Bailments,  p.  214,  sec 
22i  Ibid.,  p.  215.  sec.  324. )  [Bills  of  eichaoii; 
are  said  to  be  an  exception  to  this  nle.  Tut 
exception  is  believed  to  relat*-  U)th(  power, not 
the  rhehl,  of  transferring  the  property.] 

S.  The  absolute  legal  title  Is  not  cfaanited. 
the  pledptT  receiving  noihini:  but  a  sp-nal 
property,  amounting  to  a  lien  ifor  his  advana-, 
to;;:ether  with  a  right  of  po^essioik.  (Story  oe 
Bailments,  p.  197,  see.  '"^T 

An  advance  Intna  Jult  made  upon  property 
improperly  pledged  may  be  required  to  be  re- 
turned. {Cortelyou  v.  7><i;Mi'n^,  2  Caines'  €*.«■ 
Er..  200;  South  Siu  L'v.  v.  JJuiwamb.  2  Stra  . 
919;  2  Kent's  Com.,  450;  1  Dane's  Abr.,  ch. 
17,  art.  4.  sec.  9.)  But  if  no  consideratioB  be 
advanced,  none  can  be  required. 

3.  The  contract  of  pledge  is  a  disitinct  an-l 
substantive  contract,  and  requires  a  legal  nu^ 
tive  or  conildmtion  to  support  it,  as  mvA  s» 
any  other. 

The  conclusion  is  that  tbe  court,  by  tlie  Wi>rd 
"payment" in ih^dMum, in  Steift  v.  Tymn.ln 
fore  referri  1  *<\  hiean  payment  and  extinguisL 
ment.  nut  contingent  puymcoi;and  iheeiprts 
sion  "  may  be  received  as  security,"  rauit  be 
rpialifled  by  adding,  but  it  cannot  bt  liHii 
aguinsl  the  CQuilable  ow'ncr  unleiw  it  wan  pan 
of  the  originu  contract  or  indttoed  by  Mme  new 
con«^iiieration, 

*liut  it  is  believed  the  court  will  not  [*412 
be"  called  upon  to  inve.'s.tiptte  tliis  >ulij-,' t 
There  are  other  sufBcieat  grounds  for  affirming 
the  judgment.  Wehaitea.  Uierefore,  torrplyto 
theobjection.s  tothecharge  of  the  court  l»  I-w. 

The  charge  i>^,  in  substance,  "  that  if  tHerto- 
son  (one  of  the  ]>artnerB)  made  tad  assigned  tlie 
note»  '^T!  lii^  own  account,  without  the  con-^ui 
of  bin  parinerK,  and  Stin^n  <k  Campbell  (the 
assignors  of  ihe  plaintiff)  knew  it,  and  if  P«- 
rine  retired  from  the  tinn  before  the  notes  bear 
date,  and  Stinson  &  CampbeJl  knew  it  when 
they  took  the  notes,  that  the  jniy  mual  tlieftlind 
for  the  defejidant  Perrine." 

This  charge  is  justitied  by  ihrw  coasidera- 
tions. 

1st.  By  the  statute  of  Alabama,  wliich  an 
thorizes  the  defendant  to  file  a  sworu  pk^ 
deuyini;  tlie  execution.  (Toul.  Diir  .  ch  li', 
sec/S,  p.  462.)  This  is  construed  to  operate  il- 
notice  to  the  plaintiff,  and  throw  the  burden  of 
proof  upon  hin).  (7?'»A«//>;.  v.  Click  et  al..  I 
Stew.,  526.)  The  plaintiff  has  gone  to  trial 
without  any  replication,  which  Is  cooilrued  • 
direct  denial  of  all  the  material  fact.«  «tatefl  in 
the  plea.  {^Lucwt  v.  nitche**fk.  2  .Vlabama  ii. 
287.)  What.  then,  were  the  fact>  put  in  if»uc 
by  the  plea  and  denial?  1.  That  Perrine  wiih 
drew  from  the  firm  in  Deceuilier,  18S5,  and, 
Btinaon^bCftmpbelliaieir  it  S.  That  Ike  mIs  J 
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wn."!  not  made  at  the  tiniP  of  its  date.    H.  That 
k  did  not  coniti  iulo  the  hands  of  Stiuson 
Campl>ell  till  after  the  17lh  May,  1886.  4. 
Th«(  he  did  not  make  the  note. 

It  w»  certainly  incumbent  on  him  to  prove 
all  the  »ffirm:i'i\ L  f  ut-i  which  hv  ussoi  tfd  by 
joining  issue.  For  iostancej  lie  aKacrts  that  tiic 
notes  were  in  the  possesBfon  of  Btinwm  A  Camp- 1 
beW  before  the  17lh  of  May.  Tliis  is  an  cs-SLn 
lial  faci;  for  if  Stevenson  delivered  them  after  j 
pablbition  that  the  partnership  was  dfasoWed, 
made  on  the  23d  of  April,  1836,  the  notes  never 
received  any  vitality  from  the  firm.  One  of 
(be  pvtners  had  no  more  power  to  bind  them 
aff^rdnsoliilion  than  one  who  had  never  been  a 
pariui:r.  i/ttll  v.  Morruon,  1  Peters.  371; 
Tomhtekbe<  Bank  v.  DumeU,  5  Mason,  .56.)  He 
makes  no  attempt  to  prove  his  assertion.  He 
doM  not  make  out  his  case.  Of  course  the  court 
would  have  htrn  justified  in  nonsuiting  iiim  in 
the  lin>i  place*  or  ia  subsequently  teiltng  the 
juiT  to  flod  for  defendant. 

2f!.  The  stale  of  tht-  pleadings  warranted 
the  charge.  A  plea  denying  the  making  is  au- 
thorized by  fltatute,  but  Us  fonn  is  not  pre- 
=j  riVN'd  He  rhooips  to  join  issue  instead  of 
rcpljini*  over.  He  thereby  biuds  himself  down 
to  tbe angle  point  that  Perrine  made  the  notes; 
lo  prove  which  he  must  show  either  that  he 
^zned  them  himself,  or  that  he  authorized 
some  one  else  to  do  it.  Bat,  so  far  from  prov- 
iag:  this,  the  proof  \^  they  were,  made  by  Stov 
foson.  without  auUiority.  long  after  rerrine 
bid  withdrawn  from  the  Arm.  If  he  had  in- 
ttoded  to  hold  Perrine  by  reason  of  his  laches 
In  not  ♦advertising  his  withdrawal,  he 
should  have  replied  that  sixc  ially  to  Penrine's 
sworn  plea  of  twn  e«t  ftictam. 

Dd.  Hie  charge  is  justified  by  the  statute  of 
Alalxamu,  which  cnahlc.'i  tlio  defendant  to  set 
up  the  Name  defenses  against  the  asiii^nce  of  a 
holea^  he  could  have  made  against  the  assign 
or,  if  ilio  note  had  not  been  assigned.  (Toul. 
Die.,  cli.  2  p.  69.)  This  extends  to  all  legal 
defenHo-i.  {/{"i^fon  v.  (J^idk  «i  al.,  \  Stewart, 
5-*6.)  And  the  law  has  been  ronstnied  to  api>Ty 
to  notes  negotiable  and  payable  in  bank,  if  not 
li'^ld  by  the  bank.  (M  'Marraot  v.  Soria «f  (U., 
4  How.  (Miss.)  Itep.,  154.) 

A  ntnflar  law  prevails  in  most  of  the  new 
and  les-  commercial  Slates  and  has  Ijeeii  foun( 
io  work  well  in  practice.  The  busineaa  world 
has  undergone  a  wonderful  diange  within  the 
iwi  cemury.  Uonds,  bills  single,  and  many 
other  common  law  instruments  luive  disappear- 
ed: their  occurrence  is  almost  as  rare  as  that 
of  the  ni  immotli,  or  of  the  mastodons  of  old. 
Ml  kimU  of  bubiueiis  are  now  IransHCted  by 
uotes  of  hand.  The  farmer  givcss  his  note  to 
the  merchant,  the  laborer  to  the  fanner,  the 
elienl  to  the  lawyer;  but  the  techuitalilies  of 
commercial  paper  have  not  twim  so  exteo.sivcly 
introduced;  and  if  the  rigorous  rules  of  the 
counting  house  are  to  be  applied  to  the  notes  of 
the  fanner  and  of  the  roughhewer  of  the  wilder- 
t>eai,  thu  most  widespread  injustice  will  be  the 
OMisequence. 

Jfr.  Par'  in  reply,  said  that  the  arffuraent 
drawn  from  the  construction  of  the  statute  of 
Alabama  was  not  in  the  brief  of  the  opposing 
'^nn=^-I.  and  had  been  suddenly  spriing  U[)on 
ihe  court.  The  volume  containing  the  entire  1 
^fr  BOt  in  oouii,  and  was  prodnoed  veiy  le-  ■ 
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cently.  But  it  did  not  cover  the  ground  con- 
tended for  by  the  Other  side,  which  wjis  that 
an  indorsee  was  placed  precisely  upon  the  same 
footing  with  a  payee.  The  law  of  1812,  it  is 
true,  allows  payments  and  set-offs  to  be  pleaded 
if  they  existed  Ix'fore  an  iUHsi^mentWSS  made. 
But  subsequent  laws  vary  Itua, 

It  appears  lo  be  admitted  by  the  argument 
upon  the  other  side,  that  the  case  depends  on 
Strader's  evidence.  But  ia  he  a  good  witness? 
It  is  said  that  we  made  great  dforts  to  have 
process  .served  upon  him  for  the  purpose  of 
disqualifying  liini.  But  it  was  our  interest  to 
make  him  a  defendant.  lie  has  never  become 
a  bankrupt,  and  ought  to  bear  hh  share  in  pay- 
ing the  debts  of  the  partuer8htp.  If  he  had 
withdrawn  in  fact  from  active  participatiton  in 
its  affairs,  others  continued  to  carry  on  the 
same  business  under  the  same  name  until  the 
33d  of  April.  1698. 

Jfr.  JuKtiee  McLean  delivered  the  opinion  of 

the  court : 

The  phiintlff  brought  his  action  as  the  second 
indorsee  of  two  promissory  notes  in  favor  of 

E.  Stevenson,  purporting  to  be  siirned  by 
Strader,  Perrine  &  Co.,  which  partnership 
consisted  of  Daniel  *P.  Strader,  .lames  [*4l4 
Perrine,  E.  Stevenson,  and  John  H.  Wood- 
cock. The  note.s  were  assigned  by  Stevenson 
to  Stinson  «.t  Caniphcll,  of  New  Orleans,  and 
by  them  to  the  plaintiff.  Stevenson  died  be- 
fore the  commencement  of  the  suit,  and  the 
process  was  J^erved  only  on  Perrine  and  Wood- 
cock. At  the  fall  term  of  1842,  Woodcock 
pleaded  a  discharge  under  the  bankrupt  law, 
and  Perrine  i  Ir  ided  that  the  ]>artnership  of 
Strader,  Perrine  is,  Co.  commenced  in  Novem- 
ber, 1835,  and  tlmt  In  December  of  the  same 
year  he  withdrew  from  it  That  at  the  lime  of 
leaving  the  firm  he  sold,  for  one  thousand  dol- 
lars, his  interest  to  Stevenson,  who,  by  Stinson 
&  Campbell.  throiic:h  one  Primrose,  paid  him 
the  above  sum;  and  that  they  knew  of  his.  with- 
drawal. That  the  notes  were  antedated,  and 
were  not  In  positession  of  Stinson  &  Caniphell, 
or  juwigned  to  them,, till  after  the  17ih  of  May, 
183t5. 

Issues  being  joined  on  these  pleas,  the  case 
was  submiiled  to  a  jury,  who  found  in  favor 
1   of  IV'i-rine.  and  that  U'oodcock  had  been  dto- 
char^a-d  under  the  bankrupt  law. 

The  'pu  stions  for  decision  arise  on  a  bill  of 
exceptions,  taken  by  the  plaint i IT. 

The  plaintiff  proved  by  the  deposition  of 
Hood,  that  Stevenson  was  a  memlMr  of  the 
firm  of  Strader.  Perrine  it  Co.,  and  that  lie  ex- 
ecuted the  notes,  and  thai  they  are  dated  before 
any  public  notice  was  given  of  the  dissolution 
of  the  tirm.  That  the  firm  of  Stinson  &  Camp- 
bell were  indebted  to  tlie  plainiiil,  in  a  large 
sum,  in  the  summer  of  1831;  and  that  in  pi^t 
payment,  the  notes,  before  maturity,  were  as- 
signed to  him,  for  which  a  credit  on  their  ac- 
count was  entered.  And  here  the  plaintifl'a 
evidence  dosed. 

The  defendant  fPerrine)  i)roved  **that  he 
withdrew  from  the  firm  the  6th  of  December, 
1835.  but  that  there  was  no  public  advertise- 
meni,  giving  notice  of  the  dissolution  of  the 
firtn.  until  tlir  23d  of  April.  183G.  although  the 
fact  was  known  to  Stinson  <&  Campbell  at  the 
time  of  Perrine's  withdrawal " 
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'  Tlic  defendant  also  proved,  by  John  Test. 
tli;it  in  Augu«t,  1830,  In-  s;i\v  in  ilic  liuiuLs  of 
tlic  plaiatiif  s  agent  an  account  current  between 
him  and  the  Arm  of  Stfnaon  &  Campbell;  that 
hr  made  ;i  ropy  of  tlu-  .'•anu',  vvhich  be  produced, 
and  from  which  it  appeared  that  no  credit  had 
been  entered  for  the  notes  sued  on. 

The  plaintifT'f!  counsel  moved  the  court  to 
exclude  from  the  jury  all  t<»limony  aa  to  the 
transaction  between  Stevenson  and  the  flrm  of 
PtJnson  &  Campbell,  or  between  Stevenson  and 
tl)e  u)her  members  of  the  tmn  of  Slrader,  Per 
rine  &  Co.,  there  being  no  proof  of  any  notic  •  t< 
the  plaintiff  of  any  of  these  matters  insisted  on 
by  tic  defendant  in  his  defense.  But  the  court 
overruled  the  motion,  and  "instructed  the  jury, 
that  if  they  believed  the  Mid  ootes  were  made 
by  Stevenson,  without  the  knowledge  and  con* 
6<  nt  of  his  partners,  and  that  he  passed  them 
4 1  &*]  off  to  the  said  Stinson  &  *Campbell 
without  the  knowledge  or  consent  of  his  part- 
ners, and  that  if  the  said  Stinson  &  Campliell,  at 
the  time  of  their  receiving  the  notes,  knew  that, 
prior  to  that  time,  to  wit,  on  the  6th  of  Decem- 
ber, 1886,  Ptrrine  Ii.ul  withdrawn  from  said 
firm,  and  wua  not  ilieu  a  partner,  and  that  if  it 
was  ^80  proved  to  them  that  the  said  notes 
were  passed  to  the  said  Stinson  &  Campbell  by 
Stevenson,  for  hLs  iudividual  benefit,  and  not 
for  the  interest  and  benefit  of'the  said  firm,  and 
that  this  waa  known  lo  the  said  Stinson  & 
Campbell  when  they  received  the  said  notes, 
that  then  the  jury  must  fin  1  f  r  IVrrine,  the 
defendant."  To  the  above  rulini;  and  instruc- 
tion, exceptions  woe  taken  by  the  plaintiff. 

From  the  iiiMfnuniciti  of  the  court,  it  appearK 
the  notes  in  controversy  were  considered  as 
governed  by  the  law  merchant.  By  the  Ala- 
bama statute  of  1812  (Clay's  Dig.  the 
assignee  of  ' '  bonds,  obligations,  bills  single, 
pfomisKory  notes,  and  all  other  writings  fbr  the 
payment  of  tnoney,"  may  sue  in  his  own  name; 
but  all  tfjuilic-i  and  grounds  of  defense  remain 
open  as  fully  aa  though  the  instmmeni  bad  not 
been  assigned,  until  the  defendant  had  notice 
of  the  assignment.  But  by  the  Act  of  1828 
(Cla}'H  Di.t,'..  :W->),  it  is  firoviiU'd  *' that  the  same 
remedy  on  bills  of  exchange,  foreign  and  in* 
land,  and  on  promii»ory  notes  payable  In 
bank,  shall  be  •;f>verned  by  the  law  merchant, 
as  to  days  of  ^ace,  protest  and  notice " ;  and, 
by  Ike  suoceeainff  section,  all  ether  contracts 
for  the  payment  of  money,  c^c. ,  are  made  "  as- 
signable as  heretofore,  and  the  asj<ignee  may 
maintain  such  suit  thereon  as  the  obligee  or 
payee  could  have  done,  whether  it  be  debt, 
covenant,  or  (umimpriV* 

The  phraseology  of  this  section  would  MSem 
to  place  all  other  instruments,  for  the  payment 
of  money.  &c.,  on  a  different  footing  from 
those  described  in  the  preceding  section.  The 
provision  of  that  section  appears  only  to  relate 
to  the  remedy  on  bills  of  exchange  and  prom- 
is.-(»ry  notes  payal)1c  at  bank  under  the  law 
merchant,  as  regards  the  days  of  "  grace,  pro- 
test, and  notice.^  But  as  the  following  section 
defines  tbr  rights  of  the  assignee  of  "  all  other 
tonlraets  in  writing  fur  the  puyment  of  money, 
&i. .  it  may,  perhaps,  be  fairly  inferred  that 
the  Legislature  intended  the  uegotiability  am! 
character  of  the  instrumentti  above  numtd 
diould  be  regulated  by  the  general  commercial 
Uw,  Such  seenu  to  be  the  opinion  of  the  8u- 
lOttt 


'  preme  Court  of  Alabama.  In  the  case  of  Jfc- 
Douaki  V,  U'ti^ttd  r,\  Alaboma  Rep.,  297).  il 
was  held,  "  that  a  note  made  negotiable  lad 
payable  at  bank  is  not  subject  to  ofbet,  in  the 
hanils  of  a  V'/i.i  _/frft' indors<"e,  who  ha- a<  i^uired 
il  previous  to  maturity,  although  it  has  nem 
been  negotiated  at  the  bank  where  It  is  made 
payable.'*  Also  in  Beat  v.  JSfun^tf  (G  Aljibama 
Hep.,  156),  the  same  principle  is  recognized. 

Ilowever  fairly  Sieven.son  may  mive  scttd 
in  the  execution  of  tluNsc  notes  |myult]  to 
him.Helf.  it  is  clear  that  he  could  not  have 
*sustain(  (l  on  them  an  acUon  at  Uw.  (*416 
A  partner  of  a  flrm  rannot.  at  law.  sue  it.  for 
that  would  be  to  sue  himself.  Bui  a  horui  ^ 
assignee  of  Stevenson  might  maintain  an  action. 
ijotiu  (U  al.t  Auignae;  v.  YaJtM,  9  Bam.  h. 
Cress.,  S8S:  Bomnqna  et  at.  v.  Wmg.  « 
Taunt..  nOT;  Au^xrl  v.  .Va:^,  '2  Bos.  i  Pull . 
871;  Smith  v.  Lusha\  6  Cowen.  688.)  Steven, 
son,  in  executing  tbe  notes  to  himself,  nnder 
the  circumstances  proved,  commii^d  a  fraud 
I  against  his  partners;  and  this  fraud  was  greaiij 
I  aggravated,  if,  as  alleged,  be  aotedaled  (he 
notes  so  as  t'^  charge  Perrine  as  partner.  Thai 
he  unsigned  the  notes  lo  !Siun$on  d:  Canipliell.  if 
for  any  consideration,  for  one  that  w&s  |h  rt^nal 
to  himself,  and  wholly  disconnected  with  the 
partnership,  is  not  controverted.  TheM.'  fart^. 
or  a  part  of  them,  of  which  Stinson  i  Camp- 
bell must  have  had  knowledge,  would  hnve 
defeated  a  recovery  by  them.  Every  '"coo 
trad  in  the  nairte  of  Ihe  flrm,  in  order  to  bind 
the  partDci-ship.  must  not  only  be  within  the 
;  scope  of  the  busincfs  of  tbe  panner»bip,  Init 
•  it  must  be  made  with  a  party  who  has  d<» 
I  knowled^  or  notice  that  tbe  partner  i»  actioj^ 
in  violation  of  his  obligations  and  duiiet  te 
the  firm,  or  for  purposes  di.'.appn.riMl  of 
Ihe  firm,  or  in  fraud  of  the  firm.  '  t.*^oty  uo 
Partnership,  198.)  This  rule  as  well  a|^lwsto 
the  indorsement  of  negotiable  instruments  as 
to  Lsther  contracls. 

But  the  fraud  of  Stevenson  and  the  knowled^T? 
of  that  fraud  by  Stinson  Campbell,  do  o*4 
necessarily  defeat  the  plaiuiifTs  action.  Aod 
the  charge  of  tlie  court  on  this  pt>inl  va* 
clearly  erroneous.  If,  before  the  maturity  of 
the  notes,  in  the  due  coume  of  Iradnesi,  sad 

without  any  knowledge  cf  the  (■ircumst:in(r» 

of  their  execution  and  first  indorscmoit. 
plaintiff  received  them,  he  may  he  entitled  t«f 

recover,  notwithstanding  the  fraud.  By  'form- 
ing a  partnership,  the  piu  Luers  detkre  tlnia- 
.selves  to  the  world  satisfied  with  the  good  fsiih 
and  integrilv  of  each  other,  and  imp];' ilk  in. 
dertake  to  l>e  r^pon^ible  for  what  they  will 
respeclivdy  do  within  the  scope  of  Ihe  partD<  r 
ship  oonrerns."    (Story  on  Partnership,  161) 
On  this  principle,  the  firm  Is  btmud  for  tbe 
frauds  committed  by  one  of  it.s  piriDtr* 
Where  one  of  two  innocent  persons  mu^ 
suffer  by  the  act  of  a  third  person,  the  nk  i* 

i'ust.  that   he  shall  >uffer  w  ho  i.  pf  -^cd  ib« 
dgher  confidence  and  credit  in  such  person 
But  if  the  plaintiff  received  these  aolet  nf ter 
their  maturity,  he  holds  them  sutijt  f  t  t.^al!  ihf 
defenses  which  might  have  been  »ei  upa^piio^ 
I  them  in  the  hands  of  Stinson  &  CampcIL  Or, 
if  lie  received  them  out  of  Ihe  ordinary  coune 
of  bui>inei>s,  without  consideration,  or  uoikt 
i  circumstances  which  authorise  an  infwDtf 
i  that  he  had  knowledgie  of  the  fm'AA  in  t)>  :r 
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oxeciitiou  or  their  lirat  indorsement,  be  caunot 
recover.    TbeM  we  matten  of  evldenoe  for 

thi-  jury. 

Tbe  iVtstimoiiy  of  John  Test,  which  was  cx- 
41 T*)  eepted  to,  we  think  ♦was  nglii fully 
admitted.  He  proved  that,  in  August.  1836,  he 
saw  in  the  hands  of  an  agent  of  the  plaintiff 
an  account  current  between  him  and  the  Arm 
of  Stioson  &  Cainp))cll.  That  he  copied  the 
•ocoant.  wbfdi  copy  he  exhibited,  and  from 
vrhich  it  did  not  appear  that  a  credit  had  been 
entered  for  the  notes  in  controversy.  As 
this,  compared  with  the  evidence  of  the  plaint- 
i*T.  miirht  (  finduce  to  disj^ro%'c  the  consideration 
alleged  to  have  Uhmi  paid  for  the  notes  by  the 
plidatiff.  it  was  i)ro{KTly  admitted.  The  rele- 
vancy of  (lie  depo-sition  of  f'harlcs.  which  was 
tistt  excepted  to,  is  not  very  apparent.  It  shows 
tbatStinson  &  Campbell,  m  18:i(),  drew  a  large 
amount  of  drafts  on  the  plaintifT,  in  nart  pay- 
ment of  drafts  which  he  had  previou.Hlv  drawn 
00  them.  This  drawing  ana  redrawing  con 
stituted  no  part  of  the  account  current  spoken 
of  by  Test,  but  at  the  foot  of  the  account  a 
memorandum  was  made  of  these  drafts.  As 
this  deposition  conduced  to  show  the  nature  of 
the  accounts  between  the  plaintiff  and  the  flrm 
of  Stin8on&  Campl>ill.  no  very  .stront:  objection 
is  pooeived  to  its  admin-slon  as  evidence.  It 
could  not  have  misled  the  jury. 

The  deposition  of  Stra(fer,  which  was  also 
excepted  to  bv  the  plaintiff,  was  not  admissible 
under  the  decfaions  of  this  court.  He  was  one 
of  fhf  firm  of  Strader,  Perrine  A  Co.,  and  his 
testimouy  conduced  to  show  the  fraud  of  Ste- 
Tenaon  in  the  execution  of  the  notes.  In  the 
ca.se  of  Tfir  lifink  of  the  UnUed  States  v.  Dunn, 
(6  Peters,  57),  this  court  said:  "It  is  a 
vdl  settled  principle,  that  no  onft»  who  is  a 
pnrtv  to  a  negotiable  note,  shall  be  permitted, 
by  h'lA  own  te.stimony,  to  invalidate  it.  The 
s.ime  principle  was  held  in  Bank  of  MetTn}wlh 
V.  ./o/MW  (8  Peters,  12).  This  was  decided  in 
the  case  of  Walton  ei  al.,  Awignsetof  Sutton,  v. 
Shflley  (1  TermR,  298);  and  although  that  de- 
citioQ  was  overruled  by  the  King's  Bench  in 
the  case  of  Jordwhu    LaMrooke  (7  Term  R. , 

\  this  court,  in  the  cases  cited,  and  in  sev- 
eral subsequent  cases,  have  established  the 
rule  as  above  stated.  In  the  State  courts  there 
b  a  great  diversity  of  judgment  on  thi.s  point 

Stmder  was  a  party  on  the  record,  and  that 
rendered  him  an  incompetent  witnesa.  (Seott 

rMyd,  1 2  Peten^  149;  SMn  Bomnam  H  al. , 
11  Peters,  219.) 

Upon  Ita  whole,  the  judgment  of  the  Ofreuit 
Qmft  iBrtmmd,  and  a  venire  de  novo  otsanfad. 

Mr.  Jtutiee  Catroh  : 

In  this  case  my  opinion  is  founded  on  eon- 
Kiderations  that  differ  so  mtich  from  thost;  pro- 
•  i-fjded  on  in  the  principal  opinion,  that  I  am 
under  the  necessity  of  staling  my  own  views, 
or  of  dbsenting,  which  I  am  not  prepared  to 
do. 

la  the  first  place,  Stevenson  had  been  one  of 
the  ftrm  of  Strader,  Perrine  A  Co.   He  made 

the  note  payable  to  himself  and  f«i>rned  thf 
name  of  the  firm  to  it.  Being  both  a  maker 
418*]  and  the  payee,  the  *notewas  void  on  its 
fjice.  or  at  least  could  have  no  leiral  efTert : 
whoi  negotiated,  that  is.  when  it  wtis  indorsetl 
If  gtiwiiiuu,  and  sold  to  Stioson  ft  Campbell, 


it  ooidd  only  Iwcome  a  binding  instrument  in 
their  hands  on  Strader.  Perrine  &  (To.,  a.<  Siin- 
son  &  Campbell  could  enforce  payment.  Tiie 
time  of  negotiation,  therefore,  i.s  the  true  dale 
of  the  note. 

It  is  in  proof  that  the  firm  of  Strader,  Per- 
rine &  Co.  was  dissolved  on  the  23d  of  April, 
18^{6.  and  that  the  usual  advertisement  was 
then  made  of  the  fact.  This  bound  all  persona 
who  had  not  had  previoos  dealings  with  the 
firm;  nor  is  there  any  proof  found  in  the  rec- 
ord showing  that  either  Slinson  &  Campbell,  or 
Smyth,  theplaintlir,  had  had  any  such  dealings. 
If  the  note  was  nei,'otiated,  therefore,  to  Stin 
son  <.V:  Campbell,  after  the  dissolution  of  the 
partnership,  it  was  void,  and  does  not  bind 
Perrine.  inasmuch  as  Stevenson  had  no  power 
to  bind  him. 

2.  Perrine  ib  proved  to  have  withdrawn  from 
the  firm  in  December.  ISvl").  But  as  no  regular 
notice  was  given  of  this  fact,  it  rest.s  on  him 
to  bring  home  knowledge  of  it  to  the  holiier  of 
the  paper.  If  Stinson  &  Campbell  had  knowl- 
edge, when  they  took  the  note  from  Stevenson, 
then  they  could  not  have  recovered  from  Per- 
rine on  it. 

So,  again,  if  Btinson  &  Campbell  took  the 
note  from  Steven.son  in  discharge  of  the  indi- 
viduai  debt  of  the  latter,  they  could  not  re- 
cover f^om  Perrine,  whether  be  was  or  was 

not  a  partner  at  the  date  of  its  negotiation. 
The  proof  of  either  of  these  events  is  imposed 
on  the  plahitlff.   But  having  shown  either  of 

the  two  last  circumstances,  then  the  plaintifT  is 
bound  to  prove  "  under  what  circumstancet>.or 
for  what  value,  he  l>ecame  the  holder."  I 
need  only  refer  to  Chitty  on  Bills,  9th  ed..  648, 
for  the  established  rule.  If  the  plaintifT  fails 
to  show,  in  such  case,  that  he  came  by  the 
note  in  the  due  course  of  trade,  and  before  it 
fell  due,  then  the  defendant  is  entitled  to  a 
verdict. 

8.  In  regard  to  the  question  of  the  compe- 
tency of  Strader's  evidence.  I  have  found  much 
difficulty.  The  competency  of  Strader  to  de- 
pose, in  the  principal  opkdon,  is  held  to  be 
governed  h7  the  cases  of  uniMl  Btatet  Bank  v. 
Dinin  (6  Pet.,  51).  and  HaiJ.  nf  Metropolis  v. 
J&ne»{Q  Pet.,  12).  In  the  one  case.  Carr,  the 
first  Indorser,  was  Introduced  by  the  second 
indor.«ier,  Dtmn.  wlio  wa<«  sued  to  make  out  a 
defense.  In  the  second  cade,  Jones,  the  in- 
dorser  and  defendant.  Introduces  Mr.  Blake, 
the  maker  of  the  note,  to  establish  a  defense; 
and,  in  each  instance,  this  court  held  that  the 
witness  was  Incompetent  to  invalidate  the  ne- 
gotiable paper  to  which  he  was  a  party;  and 
the  decision  in  Walton  \\  S/u lit y  (\  Term  K., 
296)  was  followed.  Of  this  case,  Mr. 
says  (669):  "Though  it  was  formerly  held 
that  no  party  should  be  permitted  to  give  testi- 
mony to  invalidate  an  instrument  he  had 
aimed,  a  contrary  rule  now  prevails";  and 
refers  to  B&nt  Baker  (8  Term  R.,  86),  and 
*Jordairu'  v.  fA^Mrookf  (7  Term  U.,  [*419 
60 1).  "  The  general  rule  is,"  si^s  Chiuy, 
"  that  It  Is- no  obfectlon  to  the  competency  of  a 
witness,  that  he  is  also  a  party  to  the  jyime  bill 
or  note,  unless  he  be  directly  interested  in  the 
event  of  the  suit,  and  he  be  called  In  support 
of  such  interest ;  or  unless  the  verdict,  to  ob- 
tain which  \x\&  testimony  is  offered,  would  be 
admissible  evidence  in  his  favor  fat  anc" 
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suit."  This  was  the  principle  on  wbidi  tbe| 

cases  of  Bent  v.  Baker  and  Jordaine  v.  Lafh-  \ 
brooke  proceeded.    Bj  the  statute  of  8  and  4  | 
Wm,  IV.,  ch.  42,  sec.  26,  for  the  amcrulnu  ui 
of  the  law,  the  rule  was  enlarged,  so  as  to  let 
in  parties  to  negotiable  paper  as  witnesses  for 
or  iifjainst  whom  the  verdict  and  judgment 
might  be  evidence,  the  statute  providing  that 
the  record  should  not  be  evidence  for  or 
against  them.    And  thus  the  law  of  evidence, 
in  this  regard,  now  stands  in  the  courts  of 
Great  Britam.   It  is  also  settled,  and  had  been, 
long  before  1832,  when  the  decision  in  T7w 
Bank  of  the  Vnited  Studx  v.  Dnnn  was  made, 
in  a  large  majority  of  the  States  of  this  Union, 
in  accordance  with  the  principles  laid  down  in 
Jordaine  v.  [jtifthbrooke.  and  Bent  v.  Baker; 
and  the  question  now  is  for  this  court  to  deter- 
mine how  far  the  United  States  circuit  courts, 
when  actinir  in  the  States,  sliall  enforce  the 
doctrine  laid  down  in  Dunn's  case,  and  which 
was  very  properly  applied  in  that  of  Jmei. 
The  decision  la,  **  That  no  man  wbo  is  *  a 
pjirty'  to  the  note  or  l»ill  sliall.  by  Iiis  own 
evidence,  invalidate  It."   But  auppoae  be  is  no 
party  to  it.  and  tliat  his  name  bas  been  put  on 
it,  oi  io  it,  Iiy  fftrgery,  and  lie  is  rrillcd  on  Ity 
another  to  establish  that  the  defendant's  name 
was  forged,  as  well  as  that  of  ibe  witness,  is  he 
then  comj>ctenl?    Hr  pive  no  credit  to  th^ 
paper;  and.  if  the  evidence  of  all  those  who 
could  prove  the  defense  is  cut  off  by  the  mere 
nnmc  appearing,  nothinc:  more  would  be  re 
quired  to  elfectuate  the  fraud  than  to  put  on 
the  names  of  all  pei>M)n8  who  could  prove  the 
fraud.    Tn  such  an  instance.  I  feel  sure  tlie 
rule  laid  down  by  this  court  does  not  apply. 
Nor  can  I,  satisfactorily  to  my  own  mmd, 
distinguish  the  ca.«e  put  from  one  where  a 
fraudulent  note  is  made  in  the  name  of  a  firm, 
f)y  one  of  the  original  partners,  after  the  dis- 
solution of  the  partnership,  when  he  had  no 
autbority  to  use  me  name  of  those  he  attempts 

to  hind.  Indeed,  it  is  difTlcult  t  *  i}  that 
Btevenson  was  nut  guilty  of  forcery,  if  he 
made  ttie  notes.*  and  passed  them  off  to  Slin  son 
A  Campbell,  after  the  dissolution  of  the  part- 
nerahip,  in  discharge  of  his  own  debt,  and 
with  the  intention  to  defraud  his  former  part- 
ners In  the  ca-w  that  liave  her(>tofore  come 
before  this  court,  the  wiintiises  proved  in  ad- 
vance (hat  they  gave  credit  to  the  paper,  by 
signing  their  names:  and  that  tliev  were, 
l>^ona  dispute,  parties  to  it,  as  well  a*  UK- 
defendant. 

The  principle  assumed  in  Walton  v.  SheUey 
is  in  violation  of  one  of  the  most  familiar  and 
general  principles  of  evidence  known  to  courts 
of  justice;  that  is  to  say,  that  any  person  of 
420*]  sufficient  *agc  and  sanity  can  be  a  com- 
petent witness  to  depose  in  any  cause  where  he 
is  not  directly  interested  in  the  event  of  the 
suit.  To  this  rule  there  are  exceptions,  but 
till  V  nre  almost  uniformly  favorable  tn  the 
adnii^ion  of  the  testimony,  are  of  compara- 
tively recent  origin,  founded  on  experience, 
and  cotidurivc  to  the  due  administration  of 
justice  in  a  high  degree. 

Again,  the  Aft  of  May  19.  1888,  declares 
that  "the  forms  and  modes  of  prncccflinp  in 
suits  in  the  courts  of  the  United  Stales  (in 

States  admitted  into  the  Union  since  1789).  in  '   

tboso  of  common  law,  shall  be  the  same  in  i  [qm  itls  soufbt  to  ifvo 


each  of  those  States  respectively  *s  are  now 
used  in  the  highest  court  of  original  and  gea- 

eral  jurisdiction  of  the  same." 

That  the  court  below  proceeded,  in  the  id- 
miasion  of  Strader  as  a  witness,  acoordiDg  to 
the  modes  of  proceeding  in  the  circuit  ccKtm 
of  the  State  of  Alabk'tma.  i^  not  quesiiootti. 
The  method  and  manner  of  admiBiften«c 
justice  in  the  State  cotirts  is  the  mode  nfema 
to  in  the  act  of  ConL^ress,  .h.-  I  under-tiuwl  rt; 
and  I  cannot  resist  the  conclusion  that  ibe 
modes  prescribed  by  the  act  of  Congress  to  Ibe 
federal  court??  held  in  that  St.itc  ernhnir.'  the 
rules  in  rejeard  to  the  competency  of  i-videnoe; 
without  evidence  there  can  be  no  proc«rdiof»; 
rules  for  its  admission  are  mdispf  n>a!  !e;  tht** 
rules  must  be  derived  from  some  authorifj. 
from  statutes  they  cannot  be,  and  therefore 
Conp:res.«;  has  said  the  State  courts  shafl 
furnitth  them  to  the  foreign  tribunals  adnis- 
istering  the  laws  then;  nnd  this  for  the  pkin 
reason  that  the  measure  of  justice  shall  he  the 
same  in  the  foreign  that  it  is  in  the  dooMsLk 
tribtmals,  and  evidence  is  the  mcMCim  of 
tlce  in  great  part. 

There  can  be  no  objection  to  the  corapetenqr 
of  Strader  because  he  was  a  party  <  f  r^<> -ti. 
The  original  wnt  issued  again&4  him  and  Vvt- 
rine  jointly:  but  Strader  was  not  found,  and  a 
nolle  prosequi  was  entered  as  to  him,  andFcr- 
rine  waa  declared  against  alone. 

I  concur  that  the  charge  of  the  dreuil  Coon 
was  erroneous  in  so  far  as  it  as<;umfdthat  'bf 
iubtruuients  sued  on  were  subject  to  the  sunK 
equities  in  the  hands  of  Smyth  that  they  «««« 
when  held  by  Stinson  &  Campbell'  Thv 
courts  of  Alabama  have  construed  the  ^ti:t'.-< 
of  that  State  affecting  negotiable  p^^.  ami 
held  they  did  not  apply  n-^tes  payable  Id 
bank;  oi  which  description  art  the  one*  pumI 
on.  The  charge,  therefore,  violatwi  the  com- 
mercial rule,  that  the  innocent  indorsee  takes 
the  paper  dischargetl  of  a  previous  infirmity 
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•ISABELLA  L.  MACEAT,SxeciitriJt(*4Sl 

of  .Iamks  Mmkay;  ZENO  MACKAV. 
GEOHGE  ANTHONY  MACKAY  .TAMES 
BENNETT  MACKAY.  REUBEN  COLE 
MAN  AND  ELIZA  LUCY,  his  Won, 
WILLIAM  COLEMAK  and  AUUA 
ANN.  HU  Wire.  LOUIS  QUTOK  >sr> 
MARY  CATHERINE,  his  Wirm.  DA  TIP 
BOWLES  AND  JULIA  JANE,  ais  1^  m 
AKD  ISABELLA  LOUISE  MACKAY. If 
Isabella  L.  Mackay,  her  Guardiaia. 

PATRICK  M.  DUXOK. 


Jurisdiction — decution  of  etmri* 
Mitif  of  eridenet 
mirvtif  iMl  binding. 


The  Jurifdlctlon  of  this  

brought  up  from  a  Stale  eovH 
fifth  seotkm  of  the  Judiolanr  Act.  4o«s 
to  questions  of  ovManee  ruled 
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other  pwpow  oy«r  wbldi  tlilt  oourt  has  Jufl^ 

dictinn. 

Under  the  Act  of  1805,  provldlnR  for  the  appoint- 
ment of  commiaeioners  to  examitie  an.i  decide  (in 
certidn  clalins  U->  land,  aiid  the  Act  of  1812,  coii- 
flrmintr  those  clHim><,  Cnnsrefo  did  not  intend  to  , 
adopt  the  boundurv  lines  of  the  claiuiH  according 
to  the  surveys  whiili  had  been  laid  bi  fnre  the 
C'Oinmij*ioiu  :  nnr  adopt,  for  iiny  puriMise,  the 
eridenoe  wliii  h  had  been  prt'sentid  to  the  board. 

A  decision  of  the  court  below,  cutting  off  all 
}iK»ofof  the  correctue-vs  or  incorrectness  of  Buch 
Mirveys,  was  therefore  ( Truin  inis. 

A  mrvey,  made  at  the  instance  of  the  inhiibitaiits 
<«f  St.  Loui^  for  tl»e  purpoHe  of  preseiitiriK  their 
ildim  to  commons,  in  due  f«)rm,  to  the  l)ortnl  of 
ccitumiiisioners,  was  in  ita  nature  a  private  sur- 
vey, not  btadiof  on  the  United  States,  and  bavins 
no  binding  InfliMnw  OQ  the  title  of  rabiequeM 

lititTint-*. 

Its  wiiat  detkcription  of  giirvcys  the  United  States 
jr»'  lK)uti(i,  and  thone  elainiini;  under  them  gov- 
erned, refercne*'  i-^  iinuli'  to  a  preceding  case  in 
this  volume,  ot  Jnurdan  and  Ijmdry  v.  Harrett 
•ante,  p.  169).  and  for  the  effect  of  a  legal  survey  of 
the  oommouB  of  St.  Loula,  to  the  succeeding  case 
of  Lm  Bote  V.  BrameU. 

THIS  case  was  brought  up  from  the  Suprenae 
Court  of  the  State  of  Missouri  by  a  writ 
of  error  imued  under  the  twenty-fiflh  aection 
Gt  the  Judiciary  Act. 

The  suit  wav  oriiriniilly  l>n)ii<rlit  in  the  Cir- 
cuit Court  (State  court)  for  the  County  of  St. 
Lonii,  but  the  venue  duuiged  to  the  County  of 

St.  Charles. 

It  WHH  an  ejectment,  brought  by  the. heirs  of 
Mackay  against  Dillon,  to  recover  a  tract  or 
parcel  of  land  in  the  County  of  St.  Louis,  con- 
taining two  hundred  arpents  or  more,  bounded 
Ti  the  north  by  land  formerly  belonging  to 
AiTuste  Chouteau,  called  the  Mill  tracts;  on 
the  south  by  land  formerly  bclunixiii^'  to 
Anthony  Soulard;  deceased;  on  the  east  by  the 
road  leading  from  the  ritv^of  St.  Louis  to  the 
village  of  Carondelet;  on  the  west  by  land  for- 
merly of  the  royal  domain. 

As  the  in>itruction  asked  by  the  defendant, 
luid  granted  by  the  court,  referred  to  the  copy 

the  claim  given  in  r-videncc,  it  is  necessary 
to  s^  lorth  the  whole  of  this  evidence  upon 
which  fbe  claim  of  the  defendant  reated;  and 
also  to  state  the  title  of  the  plaintiffs. 

The  plaintiff  showed  title  as  follows: 

1ft.  Hackaj'a  will,  the  production  of  which 
was  afterwards  n  lulcrrd  unnecessary,  by  the 
admission  of  the  defendant,  that  the  plaintiffs 
V  re  the  wife  and  children  and  80oa>iii*1aw  of 
Jumes  Mackay,  deceased. 
422*J  •2d.  The  atlmission  of  the  defendant, 
that,  at  the  commencement  of  the  suit,  he  had 
hi  his  poR«5ession  thirty  acree,  part  of  the  tract 
in  the  det  laration  described,  all  of  which,  thus 
in  his  possesion,  laid  west  of  the  eastern  line 
of  the  tract  claimed  as  the  commons  of  St. 
Louis,  and  was  embraced  in  tlie  survey  of  the 
commons  aa  made  by  Jamea  Hackay  In  the 
year  1806. 

M.  Mackay's  petition  for  a  conoeBsion,  and 
the  order  of  the  lieu  ten  ant -governor  thereupon, 
both  in  1799.  and  a  survey  in  1800. 

4Uk  Proceedings  of  tto  board  ot  commis- 


XoTE. — -l"  tn  jiiiinj  rciilrucf  ft)  f  iiihihi  (ind  limit, 
and  tn  shinr  ini.»ht>.t  in  nurvi  if  and  iikita  uf  latuJL,  see 
not'  ;<>  M<  I  vnr  v  Walker,  !«< 'rancn,  118;  and  DOtC 
to  Watts  v.  Liudwy,  7  Wheat.,  1.58. 

A»  tn  whrii  natural  nttjcctf  noverti,  and  ichfn 
neatu  in  mrceuH,  see  note  to  Newsom  v.  Pry  or,  7 
WlMMt.,7. 


doners  established  by  the  Act  of  Congress 

passed  on  the  2(1  of  March,  ISO."). 

oth.  Proceedings  under  the  Act  of  CongrciS 
pRs.«ed  on  the  13th  of  June,  1812. 

6th.  Extracts  from  tlie  decision  of  Mr.  Bates, 
under  the  same  act. 

7th.  Proceedings  of  the  board  of  commis- 
sioners established  by  the  Acta  of  Congress 
passed  on  the  0th  of  July,  1882,  and  2a  of 
March,  1883. 

8th.  The  Act  of  Congress  passed  on  the  4Lh 
of  July.  1886. 

9th.  The  certificate  of  the  surveyor  of  the 
public  lands,  dated  the  5th  of  December,  1840. 

lOth.  The  depoaitlon  of  SonlanL 

1  ith.  Proof  of  tlie  location  and  vahie  of  the 
land. 

These  points  will  be  taken  up  in  order. 
Nothing  more  need  be  said  with  r^EMrd  to  the 
first  and  secontl. 

8.  Mackay's  petition  fat  a  oraoeasloo,  the 

order  of  the  lieutenant-governor,  and  survey. 

"  To  Don  Clinrle»  Dchault  DdnnmH,  Lietttennnt- 
Govtrnor  and  Vomtniuulti'  in  Chief  of  Upper 

"  James  Mackay,  commandant  of  St.  Andre, 
of  Missouri,  has  the  honor  to  represent,  that, 
having  often  sundry  reports  to  make  to  govern- 
ment, on  which  account  his  presence  is  re- 
quireinn  this  town,  he  would  wish  to  have  a 
place  of  residence  in  the  same;  therefore,  con- 
sidering that  all  the  town  lots  are  conceded,  he 
has  the  honor  to  supplicate  you  to  have  the 
g(X)dne8.s  to  jrranl  to  nun,  to  the  soulh  of  (his 
town,  a  vacant  tract  of  land  of  about  two  hun- 
dred and  some  arpents  in  superflcie,  which 
tract  of  land  is  bounded  as  follows:  To  the 
north,  by  the  land  of  Mr.  Anguste  Chouteau; 
to  the  south,  by  land.s  of  Mr  A ntoine  Soulard; 
to  the  east,  by  the  public  road  K"'"^^  from  this 
town  lo  Carondelet;  and  lo  tlie  wvi>{,  by  his 
majesty's  domain.  The  petitioner,  confiding 
in  ^our  justice,  hopes  that  his  zeal  for  his 
majesty's  service,  and  the  small  salary  which 
he  enjoys,  shall  he  strong  molive.s  in  the  opin- 
ion of  a  chief  who,  like  you.  makes  bis  liappi. 
ness  consist  in  distributing  favors  to  the  offieere 
who  have  the  honor  to  serve  un<i(T  his  orders. 
*In  this  belief,  he  hopes  to  obtain  of  [*42^ 
your  justice  the  favor  which  he  aollcita. 

"  Jaoqub  Magkay. 
St.  LouU,  October  9,  1799." 

"St.  Louis,  ok  Illinois,  } 
October  9,  1709.  S 

"  Cfitrnizance  being  taken  of  the  foregoing 
memorial  of  Mr.  James  Mackuy,  and  diie  at- 
tention being  paid  to  his  merits  and  good  serv- 
ices, the  surveyor  of  this  Upper  Louisiana. 
Don  Antonio  Soulard,  shall  put  tlie  interested 
party  into  possession  of  the  land  which  be  so- 
licits, in  the  place  designated  in  this  memorial, 
and  this  being  executed,  he  shall  draw  a  plat 
of  his  survey,  delivering  the  .same  to  the  party, 
with  his  certificate,  in  order  that  it  shall  serve 
to  him  to  obtain  the  conoesrioo  and  title  in 
form,  from  the  intcndant-general.  to  whom 
alone  corresptmds.  by  royal  order,  the  distribut- 
ing and  granting  all  daasea  of  lands  of  the  roy- 
al domain.      C  a  it  i.(  m  Dbbault  DKLAflaUB. 

"Truly  translated. 

*'  St.  Loula,  SOth  Febmaiy,  1883. 

"JuLnyiDB  MuN. ' 
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Tramlation  of  the  Spanish  Survey. 

"The  bounds  and  corners  are  all  indicated 

on  the  survey.  All  the  line  trees  are  marked 
with  a  blaze  above,  and  two  notches  below, 
and  the  riirht  and  left  biased  only.   Marked  in 

book  A.  fol.  55,  No.  94. 

"  Don  Antoino  Boulard,  (»rticular  surveyor 
of  Upper  Louisiana,  oertifjr  that,  on  the  24th 
of  this  prospnt  ycnr.  in  virtue  of  the  decree 
which  accompanies  of  the  Lieutenant  Govemor 
and  sub  dole|ipAte  of  the  royal  estate,  Don  C  arlos 
Di'hault  Delassus,  in  date  of  tlie  month  of  Oc- 
/  lobcr,  of  the  year  llW,  I  went  to  the  laud  of 
Don  Santiago  Mackay,  the  admeasurement  of 
which  I  have  taken  in  pr^cnce  of  the  propri- 
etor and  of  the  neighbors  who  Ix^und  thereon, 
with  the  percli  of  Paris  of  eighteen  feet  long, 
according  to  the  custom  adopted  in  this  province 
of  Lmtfnana,  and  witbout  regarding  the  varia- 
tions  of  tlie  needle,  which  is  seven  (7)  degrees 
and  thirty  (SO)  minutes,  as  appears  by  the  piat 
tliat  precedes;  which  land  issftuatetothesoath 
of  tlic  little  river  of  the  mills,  situate  near  the 
town  of  St.  Louis,  bounding  north  by  the  lands 
OfDOD  Auguste  Chouteau;  south,  in  part,  by 
another  piece  of  land  of  Don  Antonio  Soulard 
and  the  royal  domain;  east,  in  part,  by  the  laud 
of  Don  Augtiste  Chouteau,  and  by  the  royal 
road  from  the  town  to  the  village  of  Car^delet; 
west,  by  the  lands  of  the  royal  domain ;  and  in 
oi^er  that  it  mav  appear  wlien  fitting,  I  give 
the  present  willi  t)ie  plat  that  precedes,  in 
whicn  are  Indicated  the  dlmendons  and  natural 
and  artificial  limit.t  which  surround  the  said 
land.   St.  X<ouis,  of  Illinois,  17th  of  December, 

**  AHTOKto  BoiiLAiiD,  Ffeitleular  Bunr^yor." 

424*1  •i.  Proceedings  of  the  board  of  com- 
missioners established  by  the  act  of  Gongress, 
passed  the     of  March,  1805. 

This  act  provided  for  the  appointment  of 
three  persons,  who  should  examme  and  decide 
on  all  claims  submitted  to  them,  and  report  the 
result  to  tlie  l^erretary  of  the  Treasury,  who 
was  directed  to  communicate  it  to  Congress. 

"July  2^.  1806. 
*'  The  board  met  agreeabW  to  adjournment. 

Pr(  >«ent:  The  ITonoralde  .John  B.  C.  Lucas, 
Clement  B.  Penrohe,  and  .lames  L.  Donaldson, 
Esquires. 

"James  Mackay,  claiming  twn  hundred 
arpcnts  of  land,  or  ihercabouiis.  situate  in  the 
flehh  of  St.  Louis,  produces  a  concession  from 
rh  ul.'s  D.  D(I:i.<.nis,  dated  October  Oth.  1799. 
anil  a  nurvey  of  llie  same,  dated  Die  24th  of 
N  >\  ember,  and  certified  the  17th  of  December, 
1802. 

"  Auguste  Chouteau,  being  duly  sworn,  says, 
that  the  said  tract  of  land  was  surveyed  in  1804 
or  1805;  that  he  never  heard  of  a  concession 
having  been  granted  for  the  same  until  the  snr- 
vey  was  tiiken;  tliat  tlie  said  tract  is  adjoining 
a  tract  claimed  by  the  witness,  and  that  the 
same  Interferes  with  a  tract  claimed  by  the  in- 
habitants of  St.  T.ouis  as  n  commr-n.  The 
board,  from  the  above  testimony,  are  satisfied 
that  the  aforesidd  concession  is  an  t  edat  e  d .  o  n 
motion,  adjourned  to  to  morrow.  9  o'clock  A. 
M.  (Sec  minutes,  Jio.  I,  pp.  413,  413,  417, 
and  4190" 
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"Fridav,  July  81st,  1807.    3  o*cl«)ck 
' '  The  board  met  agreeably  to  adjournnx^t. 
Present:  The  Honorable  John  B.  C.  Lutis. 
Clement  B.  Penrose,  and  Frederick  B&t(».  & 
quires.    James  Mackay,  claiming  n^xmi  \\\  • 
hundred  and  eighty-two  arpmts  in  the  cooudoq 
of  St.  Louis,  produces  a  ooncenion  tmm 
Charlef?  Dehanlt  Delassus,  dated  the  9th  of  (>c 
tober,  1799.    Survey  and  certiiicate  dated  the 
17th  of  December,  1802.   Laid  over  f or  d^ 
cision.    The  lioard  adjourned  until  to-monww. 
9  o'clock.  JoiTN  B.  C.  Lucas. 

"  Ci.icMKNT  &  Pbswme, 

•*  (See  book  Ko.  3.  pp.  19-21.)  " 

"  Saturday.  November  41b,  18M. 

"Board  met.  Prr  nt  .Tohn  B.  C.  Luca^. 
Clement  B.  Penru.sc,  commissioners.  Jamfik 
Mackay,  claiming  two  hundred  and  eifrhtj-two 

arpents  of  land,  situate  on  the  common's  of  Si. 
Louis.  (See  book  No.  1,  p.  417;  hottk  N"  3, 
p.  21.)  It  is  the  opinion  of  the  board  that  thl- 
claim  ought  not  to  be  confirmed.  Board  ad- 
journed till  Monday  ne.\t,  9  o'clock  A.  M. 

"  JOUN  H.  {'.  LtCAS. 

"  Clement  B.  Pkkbosi. 
"  (See  boolc  No.  4.  pp.  18^187.)" 

♦5.  Proceedings  under  the  Act  Of  [*4!ib 
the  18th  of  June.  1812. 

•    "St.  Louis,  December  28ih.  1818 

"  James  Mackay  cMms  about  thirty  arpents 
of  land  near  the  town  of  St.  Louis,  produces « 
concession  from  Charles  D.  Delassus,  Lieu- 
tenant-Governor, for  about  two  hundred 
arpents,  dated  the  9th  of  October,  1799.  Sur 
vey  of  two  hundred  and  eightv-eight  arpent.-, 
17th  of  n.MM>mber,  1809  (certified). 

"  M.  P.  Leduc,*  88  agent  of  claimant, 
abandons  all  but  about  thirty  arpents;  the  part 
abandoned  supposed  to  be  comprehended  by 
the  survey  of  the  commons.  It  appesriaf 
from  the  minutes,  book  No:  1,  p.  417.  that  oo 
testimony  lia-s  been  introduced  on  the  rn<aiti 
of  this  claim.   A  witness  is  now  admitted. 

"  Antoine  Soulard,  duly  twom.  sa3ra  Ihsl 
this  claim  was  grtuited  to  claimant  by  C  I» 
Delassus.  Lieutetiant-Qovemor,  on  tlie  nxom 
mendation  of  his  sucoesaor.  Z.  Suedeau.  vbe 
had  promised  the  «iame.  It  wa,«!  snrvryed  undrr 
the  Spanish  Government,  and  1i.hs  ever  siovv 
been  cottridMvd  as  property  of  claimaut 
that  corn  was  ral.sed  on  premises  for  claimaot. 
during  three  or  four  of  the  last  ycArs. 

"  .V"^ .  Xo  more  abandoned  than  nuy  fiH 
within  the  commons,  should  thev  beooafiraud. 
(See  Bates*  minutw,  pp.  116.  117.)" 

6.  Extracts  from  the  decision  of  Mr  lUlt" 
under  the  same  act»  and  Act  of  8d  U»tdL 
1813. 

Plaintiffs  then  read  in  eWdenoe  extras  t« 
from  Bal^'  decision,  opinions  of  the  recorder 
of  land  title*  for  Missouri  territory,  a*  lo 
claims  entered  under  Act- of  K^th  June.  1812. 
and  proven  before  Ist  January,  Id  14,  as  pro- 
vided by  the  Act  of  the  8d  of  March,  It^lt, 
comprehending  also  the  claims  in  tho  I  i-r  ili' 
trici  of  Arkansas,  which,  bj  Act  of  ^ 
August,  1818,  were  permlttted  lo  be  entoei 
UTit:!  V-i  Jannnry.  1814.  and  prnr-n  unti?  1»' 
July,  1814,  together  with  the  cxteo9ton»  oi 
quuitl^  provided  by  fourth  sectioii  cf  Ackef 
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8d  March.  1B13.  and  coofirmations  under  the 
Adof  ISUiApril.  1814. 


Con.  fr.  C.  Dolassus,  Lt. 

fZrw      tHYi  OAft        IWtt     #A»  AftWMt^ 
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Warrant  or 
order  of  sur- 
vey. 
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vey. 
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Cultivation  In  eora  from 

p  cr* 
O  1  = 
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Coftnned  ao  arpents  O.  8.  B. 
p.  mln.  1.  p.  417,  N.  M.  117.  No 
more  abandonotl  than  may 
fall  within  the  oommoos 
should  they  be  uonflrined. 

Opinions 
of  the  re- 
corder. 

426*]  •*'R«cfmi>mi*8  Office,  ) 

St.  T.OUI8.  Mo.,  [- 
December,  6th,  1840.  ) 
"Icatlfv  the  above  to  be  truly  eztraeted 

fmm  pa^  88  of  book  No.  2,  except  the  cap- 
tion, which  is  truly  copied  from  pu^o  1  of 
book  No.  1,  being  two  of  the  five  amafi  books, 
wjih  the  following  indorsement  on  thr-  firet, 
and  also  on  tlie  flith  book,  believea  ut  be  in 
the  handwriting  of  Fredcrksk  Bates,  to  wit: 

"  Tlu'si"  (ive  small  l>ooks  arc  oriirinals  in  the 
proper  hundwritiog  of  the  undLTsi^m-d,  boing 
h»  decisions  on  land  claims  since  the  mljtjurn 
meat  of  the  late  board.  These  were  arranged 
ind  fairly  transcribed  for  report  to  the  com- 
^iRsioner  of  ihf  gftuTul  land  tjlUce.  but  not 
yet  recorded  in  the  books,  because  they  have 
BO  iathority  till  aancttooed  by  govern- 
ment. Frederick  Batks, 

'*  Becorder  of  Land  TiUea. 

"QL  Louis,  Nofember  1st,  1815. 

"Alt  OD  flte  in  this  office. 

•*  F.  R.  Conway, 
**U.  S.  Recorder  of  Land  Titles  in  the 
State  of  Misbouri.  ' 

This  decision  the  plaiotifCs  alleged  to  have 
been  oonflmied  by  the  Act  of  99th  April.  1816. 

(3  Lift       RrownV  ed..  ) 

7.  Proct:(Miiii^s  of  the  board  of  commission- 
er^,  est:il)lis})c<l  by  the  Actso€8tli  July,  1888, 
and  2d  Marcli,  1838. 

The  Act  of  1832  authorized  commissioners 
to  examine  all  the  unconfirmed  claims  to  land 
in  Mi.vxouri.  ttr  .  to  rliu'vs  thorn,  and,  at  tJic 
coiatucncenieat  of  each  session  of  Congress 
dnriiif  said  term  of  ewamitiation,  lay  before 

BowasD  i.  17.  B.,  Boos  11. 


the  (K)mmis8ioner  of  the  general  land  office  a 
report  of  the  eMms  so  clamed,  Ac. .  to  be  laid 

before  ConErre^"  f  i'"  ihr  ir  fiml  decision  upon 
the  claims  contained  in  ihe  rirst  cluiis.  The 
Act  of  18B8  directed  the  commissioners  to  em- 
brace every  claim  to  a  donation  of  land,  held 
iu  virtue  of  settlement  and  cultivation. 

Plainti£Fs  then  read  in  evidence,  from  the 
report  of  the  recorder  and  commiKsirrf  rs  for 
the  adjustment  of  land  titles  in  Missoui  i,  under 
the  Acts  of  Congress  of  tbe  9th  of  .July,  1882. 
and  2d  of  Mard),  1633,  printed  by  autliority  of 
Congress,  all  under  the  nead  of  No.  64  (Jamea 
Mackay  claiming  two  hundred  and  more  ar* 
penta),  pp.  174-177  of  said  report. 

"Jfondav,  February  18tli,  1888. 

"F.  R.  Conway,  hsq..  appeared  pursuant  to 
adjournment,  having  l)een  authorized,  by  a 
resolution  of  the  boora  of  commiflaioners  of  the 
Isl  of  December  hust,  to  receive  evidence, 
Jamea  Mackay,  by  h'i&  legal  represeuUitives, 
claiming  two  hundred  ana  more  arpents — it 
Tx'inp:  a  special  location.  (Sco  book  B,  pp.  4JJ3, 
434 ;  minutes,  No.  1,  p.  417;  minutes  of  re- 
corder, p.  117).  The  claimant  furtlier  refers 
to  book  B,  p.  486.  in  order  to  show  that  the 
cliUm  for  the  commons  of  St.  Louis  docs  not 
interfere  with  this  *claim;  also,  to  l)ook  [♦4i!7 
No.  o,  p.  562.  Produces  a  paper  purporting 
to  be  a  oonceidon  f  rtnn  Carloa  Dehault  Delsa* 
^uR.  dated  October  9.  1799.  (See  Bates'  de- 
cision, p.  86.) 

"M.  P.  Ledttc,  being  duly  sworn,  salth.  that 
the  signature  to  concession  is  in  the  per 
handwriting  of  the  said  Carlos  Deliuult 
Delassus.  (Book  No.  8.  p.  21 :  No.  4.  p.  188.) 
For  further  testimony  of  M.  P.  L'-dwr  in  he- 
half  of  Ibis  claim.  «ee  next  claim  Ih  Iow, 
Antolne  Soulard,  claiming  two  hundred  and 
four  arpents  forty-eight  perches,  to  wit:  de* 
ponent  further  says  that  he  informed  Mr.  Sou- 
lard that  in  case  lie  would  abandon  the  part  of 
his  claim  which  was  included  in  the  commons 
of  St  Louis.  Mr.  Bates  would  confirm  the 
balance  of  f^iid  claim;  thereupon  Soulard  called 
upon  Mr.  Bates,  and  made  the  abandonment, 
upon  which  Bates  oonHrmed  the  part  of  said 
claim  which  lies  east  of  the  common,  and  at 
the  same  time,  Soulard,  as  agent  for  Mackay, 
made  the  same  abandonment  on  Mackay's 
claim,  and  that  since  that  lime  Soulard  told 
the  deponent  that  Mackay  tii.Happroved  of  said 
abandonment,  and  that  hV.  the  said  deponent, 
n-'ver  acted  a."'  npenT  for  Mackay  in  said  claim; 
tiiat  he  does  not  know  that  Soulard  ever  was 
authorized  by  Mackay  to  make  said  abandon- 
ment ;  that  since  the  time  of  said  abandonment. 
Mackay  remained  as  ostensible  owner  and 
claimant  of  sjiid  land;  tliat  he  built  thereon  a 
house,  and  lived  and  died  in  it.  The  deponent 
fnrtiher  says,  that  what  be  understands  by 
these  claims  inlerferiu^  ^"ith  llie  commons  of 
St.  Louis,  is  the  part  of  said  claims  including 
in  the  survey  of  said  commons,  made  by 
Mackay  in  1806,  as  recorded.  Deponent  be- 
lieves that  ta.xe.s  were  paid  by  Mackay  and 
Soulard  r:  S  lid  lands  until  1820; and  tbat  tito 
part  of  .Mackay's  claim  which  was  not  con- 
tirmed  wus  sold  under  an  execution  as  beins 
the  property  of  said  Mackay.  Adjoorned  until 
to-morrow,  at  10  o'clock  A.  M. 

•F-  R.  Conway. 

(See  book  No.  6,  pp.  10»-104,  and  107.) 
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"Thursday,  November  7lli,  1833. 
"The  yK>ard  met  pursuant  to  adjournment. 
Prewnt:  L.  F.  Linn.  A.  G.  Harrison.  F.  R. 
Conway,  commissioners.  James  Mackay  elaim- 
inp  two  hundred  and  more  arp<'nts.    (See  p. 
lOH  of  thi.s  hook.)    The  lK>ard,  after  minutely 
examining  Uie  original  fyapers  in  this  case,  see  no 
caus(!  for  entertaining  even  the  suspicion  of  ! 
the  concession  l)eing  antedatiil.  as  expressed  by  \ 
the  former  board,  and  they  are  unanimously 
of  opinion  that  this  claim  ought  to  be  contirm 
ed  to  the  said  James  Mackay,  or  to  his  legal 
representatives,  according  to  the  concession. 
The  board    adjournetl    until  tomorrow,  9 
o'clock  A.  M.  L.  F.  Linn. 

"F.  K.  Conway, 
"A.  G.  H.\HKrs<)N. 
(See  book  No.  6,  pp.  3<M,  300,  and  307.) 

428*1  *8.  The  Act  of  Congress  passed  4th 
July.  1H36. 

liy  this  act.  Congress  confirmed  the  decisions 
in  favor  of  land  claimants  made  by  the  alxive 
commissioners,  saving  and  rewrving.  however, 
to  all  adversi'  claimants  the  right  to  sisscrt  the 
validity  of  their  claims  in  a  court  or  courts  of 
justice;  and  the  second  section  declared,  that 
if  it  shoidd  be  found  that  any  tract  or  tracts 
thus  confirmed,  or  any  part  thereof,  had  lieen 
pri'viously  located  liy  any  utli«  r  person  or  jkt- 
Wins  under  any  luw  of  the  I'nited  Slal<*s.orhad 
been  surveyed  or  sold  by  the  I'nited  Slates,  the 
present  act  .should  confer  no  title  to  such  lands 
in  opposition  to  the  rights  acquired  by  such  lo- 
cation or  j)ur<'ha.s<'.       ,  &c. 

9.  The  cerlilieale  of  the  surveyor  of  tlie  pub- 
lic lands,  dated  'ith  DeeemlKT,'  1840,  accom- 
panying which  was  a  plat. 

•  St.  Lo(  is.  5th  of  December,  1840. 

"The above  plat  of  stirvey  No.  8,rJ3,  contain- 
inir  TiTi  and  ten  one  hundredth  acres, in  the  name 
of  .lames  Mackay.  or  liis  legal  representatives,  is 
c«)rre«  tly  copied  from  the  approved  plat  on  file 
in  this  ofllce.  The  siud  survey  is  the  tract  con- 
firmed to  said  James  Mackay.  or  his  legal  rep- 
nseiitatives.  bv  the  Act  of  Congress  approved 
the  4th  of  July.  1830.  entitled  'An  Act  con- 
firming claims  to  land  in  the  Slate  of  Missouri, 
and  for  other  pur{KKses.'  it  being  No.  54  in  the 
report  of  the  commissioners  referreil  to  in  the 
alntve  designate*!  act  of  Congress.  No  separate 
survey  has  been  made  of  the  thirty  arpents  of 
said  tract,  confirmed  bv  an  Act  of  Congress  ap- 
provetl  the  29th  of  April.  1816. 

"  William  Miliiurn, 

"Surveyor of  the  Public  Lands  of  the  States 
of  Illinois  and  Missouri." 

10.  The  deposition  of  Soulard. 

Plaintiffs  then  read  in  eridence  the  deposi- 
tion <»f  Garlon  Soulard.  namely: 

"  We  do  hereby  agree,  that  the  deposition  of 
James  Q.  Soulanl  be  taken  on  this  80th  of 
November,  1839,  to  be  read  in  evidence  in  the 
trial  of  a  certain  cause  now  pending  in  the  Cir- 
cuit Court  of  St.  Charles  County,  State  of  Mis- 
souri, when-in  the  heirs  of  Jamt«  Mackav.  de- 
ceased, are  plaintiffs,  and  Patrick  M.  Dillon  is 
def<-ndant.  (^n  the  part  of  the  plaintiffs,  L.  E. 
L<iirh-iiM;  II.  R  (htmlAe  for  defendant.  James 
G.  Soulard,  of  lawful  age,  being  produced, 
sworn,  and  examined  on  luc  part  of  the  plaint- 
iffs.on  his  oath  .says,  I  was  very  well  acquainted 
with  the  late  James  Mackay,  who  died  at  bis 
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residence  in  St.  Louis  Countv.  in  the  fall  <ir 
winter  of  1823  or  1824;  I  think  in  ls23.  He 
left  several  children,  who  are  still  liviujf; 
namely,  Zeno.  Eliza,  wife  of  Reuben  Coleman, 
Catherine,  wife  of  Louis  Gnyon.  Julia,  wift  of 
David  Bowles,  Antoiue,  James,  Amelia  Ann. 
wife  of  William  Coleman,  Louisa,  lately  mar- 
ried to  some  person  in  Kentucky,  whose  name 
is  Raker.  *as  I  am  informed;  he  also  (MSft 
left  a  widow,  who  is  still  living;  her  name  i* 
Isalwlla  L.  Mackay.  The  residence  of  Jama 
Mackay.  and  where  he  dieil.  is  pari  of  the 
building  now  known  as  the  convent,  in  ike 
south  part  of  the  city  of  St.  Louis.  The  con- 
firmed part  of  the  tract  of  land  on  which  mA 
house  is  built  is  outside  and  east  of  the  line  of 
the  St.  Louis  Commons;  that  all  the  Uuid  there 
inclosed  and  occupied  by  Mr.  Macjiay.  at  the 
time  of  his  death,  was  east  of  the  common*. 
He  had  about  thnn;  acres  incloHxi  (as  near  a«  I 
can  remember).  The  part  occupied  by  himwa» 
understood  to  l>e  that  part  f>f  s:iid  land  which 
was  confirmed  to  Mr.  Mackay  3Ir.  Mackay  Itrft 
a  will  and  appointed  executors;  namely.  An 
thony  Soulard.  my  father.  Isaliella  L.  Mackay. 
the  widow,  and  Zeno  Mackay.  umler  err- 
tain  conditions,  and  Gabriel  L<»n'g.  The  widow 
of  James  Mackay  remained  in  possession  of  the 
mansion  house.  uft«T  the  death  of  her  hu.«4ud. 
two  or  three  years.  I  iliink.  by  benelf  aad  i 
tenants;  after  she  ceased  to  occupy  it.  I 
Mr.  Mullauply  took  poaeedoD;  after  ^ 
time  neither  my  father  nor  Mr.  Mackay < 
had  possession  of  any  part  of  the  said  tnol  m 
executors  of  James  Slackay. 

"Jamrs  G.  SoiTuuax. 
"Sworn  to  and  subscribed,  before  me,  thM 
30th  of  November,  A.  D.  183». 

"  P.  W.  Wai^h.  Justice." 

11.  Proof  of  the  location  and  Tmloe  dL  tkr 

land. 

Plaintiffs  then  proved  that  land  in  the  pos- 
session of  Dillon  was  on  the  east  end  <tf  At 
Uniti>d  Slates  survey  offered  in  evideooe,  Wii 
of  the  dotted  line  representing  front  Ine^ 
commons;  that  the  land  on  the  extreme  «M 
end  of  said  survey  was  worth  throe  huadNl 
dollars  per  acre,  and  increa.««od  in  value 
proceea  east  in  said  survey,  and  that 
monthly  value  of  the  premises  in  poMeflAoifi 
Dillon  was  one  cent  per  month.  [Here 
plaintiffs  closed  their  case.] 


1 
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The  defendant,  to  sustain  Iiis  title,  ffxt 
evidence  t  he  following  documents,  and  i 
to  tiie  following  laws: 

1.  Proceedings  of  Syndics. 

2.  Survey  of  the  tract  claimed 
by  Mackay,  in  180C. 

8.  Proceedings  of  the  board  of  coi 
under  the  Act  of  Congress  ptased  in  \i 
same  law  which  was  referrea  to  by  the ; 
iffs.  as  above  mentioned. 

4.  Act  of  Congress  paaed  18th  of 
1812.  1  j 

5.  Act  of  Congrev  pused  SMiof  Xagr. 
and  the  testimony  taken  under  it 

6.  Act  of  Congress  passed  Januaiy  97.  IflR^ 
•7.  Evidence  of  Pascal  Cerre.  je--'" 
8.  Two  deeds  from  the  city  of  Sl 

Dent  and  Dillon  respectively. 
1.  Proceedings  of  SyndioL 
"We,  the  undersigned.  Syodioi 
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the  meetiog  ul  inhabitants  holden  in  ibe  jrov- 
eniment  cbsmber.  the  22d  of  the  month  of  Sep- 
tember of  this  year,  1783,  by  Mr.  Don  Francis 
(  rtiwit.  Lieutenant  Colonel  Grad,  of  infantry, 
(  ■mmander  in  Chief  iind  I^icutenant-Govenior 
of  tbe  we»tera  part  and  dUtiicts  of  the  Illiaois. 
to  Mtablish  flxod  and  unaltemble  mles  for  the 
construction  and  maintenance  of  tlu-  streets, 
bridges,  and  canals  of  this  village,  clothed  with 
Ibetnthorityof  the  public,  which  have  acslected 
u-  for  Xht'^v  ends,  have  detemiincd  in  the  said 
piivcrnmenl  chamber,  and  in  the  presence  of 
the  aforoaid  Mr.  D.  F.  Cruzat,  this  day,  tlie 
29ih  of  the  same  month,  the  following.which  is 
to  be  regularly  conformed  to,  iu  future. 

"  1.  There  shall  be  held,  the  tint  day  of 
every  year,  in  the  irovcmment  chamber,  and  in 
the  prrfH^nt^  of  MunHicur,  the  lieulenant  gov- 
ernor.  a  meeting  of  all  the  inhabitanta  of  this 
p«Bt.  wherein.  l)y  a  plurality  of  voices,  there 
shall  Ix;  named  two  Syndics,  who  shall  together 
(' unanimously ')  superintend  the  maintenance 
of  the  streets,  bridges,  and  canals  of  the  village, 
sDd  who  aball  be  oblised  to  cause  to  be  ob- 
^  rved  and  fulfilled  atnetly  the  following  arti- 
cles: 

"9,  The  first  duty  of  the  Syndics,  immedi- 

atrtly  after  their  election,  shall  be,  to  examine 
for  themselves  the  interior  loculity  of  the  village, 
and  to  caiise  without  delay  the  streets,  eantus, 
fi:i  i  f)ridL:i  s  to  be  repaired  by  the  persons  who 
i.re  iiotiiui  so  to  do,  and  whom  we  indicate  be- 
lew;  and  that  If  anyone  refuse  to  conform 
ibereto,  they  have  recourse  to  law  tn  compel 
thorn  Ui  fulfill  an  object  so  indispcusublc  for  ihc 
public  convenience. 

"3.  All  the  inhabitants  fronting  upon  a 
street  along  which  a  run  (streamlet)  shall  pass 
Miall  be  obliged  to  give  a  course  to  the  water 
to  the  Mississippi,  to  make  the  canals  and 
bridges  necessary  to  maintain  them,  and  keep 
the  streets  at  all  tirat«  practicable  for  the  con- 
venieuce  of  carriages  and  public  cars. 

'M.  Besides  the  specifications  in  the  afore- 
l^oin^  articles,  the  streets  in  general  shall  ho 
repairetl  and  maintaine<i  in  good  condition  by 
the  proprietors  of  the  grounds  fronting  on 
:iti  m.  it  being  understoo(r  that  thr)se  opposite 
Uj  tach  other  shall  co-operaLe  in  e(iUiil  portions, 
if  the  case  require  it. 

"5.  Finally,  the  little  river  bridge,  as  well 
as  all  the  roads  which  are  outside  of  the  villa^re. 
thail  be  made  (and)  maintained  by  the  public. 

"  Done  and  passed  in  the  government  hall.' 
431*]  and  tn  the  presence  *of  Monsieur,  the 

l  i-  ntenanf-Governor,  who  ha.s  signed  with  uw 
the  said  day  and  year  ut  tupra. 

"PBRRAUl/r. 

"  Bu.vriBAlIX. 

*'  Okkrb. 

"  RbNB  KmtCSRAITX. 

"ArorsTK  Ohoqtiai;. 
"  Chaijvin. 
"  Ordioaiy  mark  of  Josbph  >^  Taillor. 

JoSKni  X  MOINVILLB. 

( Simcd)  •*  FRA.NCIS  Ckuzat." 

•'We,  the  undersigned  Syndics,  named  by 
the  meeting  of  the  inhabitants  which  was 
bolden  in  the  government  chamber,  the  22d  of 
the  month  of  Sc[)tember  of  this^ear.  bv 
JioDsieur  Don  Francis  Cnusat,  Lieutenaul-Col 
one!  Omd,  of  infantry,  Cominandant>lii'Chicf 
and  lieotenant-Govemor  d  Om  wesleni  part 
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and  districts  of  the  Illinois,  to  establish  fixed 
and  unaltemble  rules  for  the  construction  and 

maintenance  of  the  inclosures  of  the  commons 
of  this  village,  clothed  with  the  authority 
which  elected  ns  for  these  ends,  have  determined* 
in  the  said  government  chamber  and  in  the 
presence  of  the  aforetahl  Ifr.  Don  Francis 
Cruzat,  this  day,  the  29lli  of  the  .'^ame  month, 
the  foUowing,  whereunto  conformity  for  the 
future  shall  be  regularly  observed. 

"1.  The  first  day  of  evet^' year  there  shall 
be  named  publicly  in  the  jjovernment  chamber 
in  the  presence  of  Monsieur,  the  Lieutenant- 
Govcranr.n  Syndic,  and  immediately  afterwards 
eight  arbiters,  who  bball  make  the  first  examina- 
tion of  the  inclosures  of  the  commons. 

"2.  The  inclosures  of  the  said  commons  shall 
be  made  and  completed  every  year  by  the  loth 
of  April,  at  the  latest,  and  shall  be*  accepted 
by  the  eight  arbiters  the  first  tiunday  after  this 
fourth. 

"3.  The  aforesaid  arbiter*  shall  not  accept 
the  inclosures,  unless  they  he  constructed  in 
such  manner  that  the  aniUMla  eaiinol  escape 

from  the  Common  and  do  damage  to  the  seed* 
ings  of  the  inhabitants. 
*'4.  It  shall  be  the  duly  of  the  said  arbiters 

to  render  an  account  of  the  r>x-amination  of  the 
inclosures  which  they  shall  liave  made  to  the 
Syndic,  who  thereupon  shall  immediately 
nominate  ci^'bt  others,  to  verify  the  exactness 
or  neglige uce  of  tho  first.  And  if  there 
shall  be  foimd  inclosures  which  are  not 
in  the  condition  required  to  be  accepted,  and 
the  first  arbiters  shall  not  Lave  made  their 
report  thereof  to  the  Syndic,  they  shall  be  con- 
demued  to  pay  a  fine  each  of  ten  pounds. 

"5.  Whensoever  it  shall  come  to  the  knowl- 
edtre  of  the  Syndic,  that  any  Uiclosure  is  not 
in  the  state  decreed  by  the  thinl  article  of  this 
^'ordinance,  it  shall  be  his  duty  to  give  [*482 
notice  thereof  to  the  proprietor,  in  order  that, 
without  delay,  he  may  apply  to  it  the  proper 
remedy;  and  if  the  latter  wall,  through  caprice 
or  otherwise,  neglect  thi?  first  dnry,  the  Syndic 
shall  cause  it  to  lie  repaired  at  \m  cont. 

"6.  If  the  last  who  shall  have  made  the  visit 
of  examination  to  the  im  iosnre  shall  not  have 
given  notice  lo  the  Syndic  of  the  condition  in 
which  he  shall  have  found  them,  and  if.  in  the 
interval  between  his  visit  and  that  which  is  sub- 
sequently to  be  made,  it  shall  be  proved  that 
the  animals  have  escaped,  and  that  they 
have  done  any  damage,  be  ahail  be  iwseA  to 
pay  for  it;  and  If  it  happen  that  the  Syndic, 
havini;  been  warned  of  the  bad  condition  of 
the  inclosures,  stiall  have  neglected  to  give 
notice  thereof  to  the  proprietore,  then  he  shall 
be  rcsponsil)le  for  the  damage,  and  be  con-  * 
strained  to  pay  it  himself.  In  like  manner,  in 
the  case  of  the  proprietors  of  the  inclosures 
having  been  notified  by  the  Syndic  to  eto  and 
repair  them,  and  their  failure  to  du  i»o  immedi- 
ately, they  shall  undergo  the  same  penalty. 

•*7.  If  It  happen  lliat  at  any  time  wlien  the 
animals  shall  have  escaped, and  fhall  have  done 
damage,  that  several  inclosures  are  defective,  in 
order  to  remedy  the  vexatious  consequences 
which  usually  result  from  similar  facts,  it  is 
ordered,  that  the  damages  be  paid  in  npial  por- 
tions by  those  whose  inclosures  are  defective. 
Nevertheless^  if  it  should  occur  that,  in  the  in- 
lervil  between  on«  Tiail  and  another,  the  in- 
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closures  having  been  found  in  good  condition 
by  the  Syndic  or  other  persons  appointed  for 
that  purpose,  the  animals  shall  have  escaped 
through  anv  breach  made  by  unknown  male- 
factors, or  from  any  other  unexpected  event, 
the  damage  following  thereupon  shall  rest  upon 
him  upon  whom  it  has  fallen. 

"8.  If  the  animals  which  shall  be  turned 
loose  come  to  be  taken  up  in  the  fields,  without 
the  owners  having  co-operated  in  their  egress, 
they  shall  not  be  held  to  pay  either  the  caption 
or  the  supposed  damage  which  they  may  have 
occasioned. 

"9.  Whensoever  it  shall  be  proven  that  the 
gate  keeper  shall  have  allowed  animals  of  any 
sort  whatever  to  escape,  by  his  negligence  or 
otherwise,  he  shall  be  forced  to  paj'  the  damage 
which  may  be  done. 

"10.  So  soon  as  the  inclosures shall  have  been 
accepted,  it  shall  not  be  permitted  to  any  person 
whatsoever  to  pass  over  them,  upon  pain  of 
paying  for  the  first  offense  ten  pounds,  and  for 
the  second  twentv  four,  and  suffer  an  imprison- 
ment of  twenty-lour  hours. 

"11.  Malefactors  surprised  in  mtiking  a 
breach  in  the  inclosures.  whether  to  pji.'vs  them- 
selves, or  to  allow  the  animals  to  piiss,  what- 
soever be  the  motive,  shall  be  condemned  to 
pay,  besides  the  damages  they  may  have  caused, 
a  fine  of  fifty  pounds,  and  to  underu'o  an  im- 
prisonment of  fifteen  days. 
433*]  •"12.  It  is  ordered,  that  all  ihose  who 
may  find  anj'one  committing  the  crime  speci- 
fieu  in  the  preceiiing  article  shall  irive  the 
promptest  advice  thereof  to  Monsieur,  ihe  Lieu- 
tenant-Governor, and  shall  themselvtH  conduct 
the  criminal  to  prison. if  it  be  possible  for  lliem  to 
arrest  him:  but  if  anyone,  through amisinken  in- 
dulgence, or  any  private  interest,  shall  not  strictly 
fulfill  this  duty,  and  if  it  shall  be  proven  that 
he  has  stated  to  other  persons  that  lie  had  sur- 
prised anyone  in  such  case,  he  shall  l>e  reptitod 
an  accom]>lice  in  the  crime,  and  condemned  to 
pay  the  same  fine  and  damages,  an<l  undergo 
the  same  privation,  as  hereinbefore  provided. 

"13.  The  proprietors  of  each  inclosure  shall 
l)e  obliged  to  place  thereupon  a  sUimp.  with 
their  name  in  full,  under  penalty  of  fifteen 
pounds  fine. 

"14.  He  who  lakes  a  horse  in  the  prairie,  to 
make  use  of  him,  without  the  consent  of  the 
master,  shall  lie  condemned  to  pay  twenty-five 
pounds  fine,  and  punished  with  twenty-four 
hours' imprisonment;  and  if  any  unlucky  urc  i- 
dent  shall  befall  the  horse,  he  shall  pay  therefor 
according  to  the  estimate  which  shall  be  made 
thereof. 

"15.  If  horses  or  animals  tied  in  the  prairies 
break  their  rope,  and  come  to  be  taken  u|>  in 
the  fields,  he  who  takes  them  up  shall  receive 
five  pounds  per  head;  and  the  proprietor  of  the 
land  whereon  they  arc  so  taken  shall  demand 
the  damages,  which  shall  be  assessed  to  him  by 
the  arbiters. 

'16.  Whensoever  it  shall  be  proven  that  any- 
one has  taken  the  rope  of  an  animal  fastened  in 
the  prairie,  he  shall  pay  ten  pounds  therefor, 
without  projjidice  to  the  five  pounds  for  the 
taking,  and  the  damages  which  he  shall  have 
oc(*jtsioned,  according  to  the  estimate  of  the 
arbiters,  which  shall  be  made  thereof. 

"17.  It  shall  not  l>e  permitted  to  any  person 
whatever  to  tie  horses  or  other  animals  upon 
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the  lands  of  others,  without  their  conarat; 
otherwise  the  owner  of  the  land  shall  feint  \hi 
animals,  and  exact  of  him  to  whom  they  b^ 
long  five  pounds  per  head,  and  shall  lure  the 
right  to  claim  the  supposed  damages  which 
they  may  have  done. 

"18.  Whensoever  anv  slaves  shall  befoood 
to  have  violated  any  of  the  foregoing  artides. 
their  masters  shall  pay  the  fines,  costs  of  takiss 
up.  and  damages  prescribed  -,  and  the  aforenia 
slaves  shall  be  punisheil  with  the  huh.  Mcord 
ing  to  the  exigencv  of  the  case. 

"19.  All  the  fiiics  shall  be  dcpoatted  in  tht 
hands  of  the  Syndic,  designated  by  the  lieu: 
enant  governor,  of  the  two  who  shall  bewj 
nually  named,  for  the  poUce  and  mainteDaoct 
of  the  village,  and  they  shall  be  convertible  to 
the  public  works  of  the  community. 

"I>one  and  passed  in  the  government  ball.io 
the  presence  of  *the  aforesaid  lieu-  [•434 
tenant  governor,  who  has  signed  with  lutk 
same  day  and  year  ut  tupra. 

(Sig'ned)  "  "Pkhraclt. 

"Cerrk. 

"Rene  KmaoutTL 

"BK.\OKArX. 

"Ordinary  mark  of  "JH.  X  Tailios. 

"JH  X  Moixnux 

"CHAlTVDf. 

"Augusts  CHormr. 

"Franc.  Cruz  at." 


2.  Sur>ey  of  the  tract  claimed  as 
by  Mackay.  in  1806. 

*•  I  do  certify  that  the  above  pimt   

four  thousann  two  hundred  and  niatj-tltttt 
ariH'nts  of  land,  situated  joinintr  the  town  of 
St.  Loui.s  and  surveyed  by  me  at  the  rcqool  of 
the  inhabitants  of  the  said  St.  Looiii,  vId 
claim  the  same  as  their  right  in  commOB,  wA 
at  whose  request  I  have  included  In  the  nid 
common  seven  different  preteo&ions  of  <ttr 
ent  individuals,  hs  appears  on  the  above  pfcl 
l>e8ides  those  which  are  unknown  to  me.  tad 
not  sur^'eyed.  Given  under  my  hand  St 
I^uis,  the  22d  day  of  February. 'iSOd. 

"Jambs  M.%auT. 

"Received  for  record.  St.  Louia,  STih  Feb- 
ruary, 1806.  Antoine  Sot  i_uu). 
"Surveyor-General  of  Territory  of  Louisiana" 


8.  Proceedings  of  the  board  of 
ers.  under  the  Act  of  Congreaa  paand  hi  tM 
(2  Litt.  &  Brown's  ed.,  SS4).  an^ia  comctia 
with  this  the  second  volumeof  AmetioMBM* 
Pa|)ers  (Public  Lands.  540.  877). 

('opied  from  the  original  docoaHnttcn  fir 
and  of  record,  in  book  B.  pacea  iW  496. 

"May  lOlh.  \m 

"  The  board  met  ameably  to  adjouraaoa 
Present.  Honorable  Clemeni  B.  PctutMa  Ai^ 

"  The  inhabitants  of  the  town  ofSLlMk 
claiming  four  thousand  two  hundrad 
ninty-three  arpents  of  land  as  a  JK^ 
duce  a  certificate  of  survey  of  the  MMbMli' 
22d  of  February.  1806— a  set  of  refnlato  ^ 
the  inhabitants,  having  for  object  the  hH^f 
in  order  or  repairing  of  Uie  indosore  ol  w 
commons,  aiul  im|)oaing  penaltka  on  nch  • 
should  neglect  or  refuse  to  repair  Lba  aaa 
Said  regulations,  higned  by  Ihe  Ihea  Lia** 
ant -Governor  Cruzat.  auA  dated  SipMl^ 
22d.  1782.    Auguste  Chouteau,  bdtig 
sworn,  says  that  the  inliabiianta  nettr  hii  • 
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coQccssion  for  said  commons.  That  he  has 
always  kooWB  it  as  such,  although  of  a  mucb 
matter  extent  at  first;  that  it  was  first  fenced 
in  the  year  1764,  at  the  expense  of  the  inhab- 
436*]  itants,  who  *aiwfty«  kept  it  in  repair; 
and  further,  that  pvory  person,  inhabitant  of 
iliu  village,  waa  in  the  hubit  of.  pasturing  his 
latlle  in  the  same,  and  of  cutting  wood ;  and 
(ofther,  that  lie  has  known  the  aiUd  commons, 
m  SDireyed  and  fenced,  for  upwards  of  fifteen 
yi-irs  henc  e.  Gregoire  Sarpce  being  sworn,  says 
that  ho  arrived  in  the  country  about  nineteen 
Of  twenty  yean  ago ;  tlwt  he  has  always  known 
mi  commons  such  ;  that  the  .same  had  then 
acquired  its  present  size;  that  when  he  arrived 
be  found  the  same  fenced  in,  and  that  every 
iiih.iljitant  wn.e  obltijod,  under  certain  penalties, 
to  attend  to  uud  uiukc  i>uch  repairs  as  the  said 
uidosure  or  fence  required;  and  further,  that 
Sylvester  Labbadic  having,  in  the  rear  1792. 
ubiained  a  concession  for  lands  forming  part  of 
'aid  commons,  and  having,  in  consequence 
thereof,  began  his  improvement  of  the  same, 
the  inhabitaDts  remonstrated  against  it  to  the 
g  ivcrnor,  who  prevented  him  from  cultivating 
the  same,  until  such  time  aa  the  intendant 
ahouM  hare  decreed  otherwise. 

••  William  H.  Lecompte,  being  also  sworn, 
aajs  that  he  has  been  an  inhabitant  of  the 
country  for  upwards  [of]  forty -four  years; 
has  known  the  rommons  from  Ins  first  arrival 
in  it.  That  said  commons  has  i increased  in 
proportion  to  the  population  of  the  village; 
that  he  has  known  it  of  the  size  it  now  is  for 
upwarUa  of  ten  years;  that  the  old  commons 
is  included  in  the  present  one.  and  that  the 
regulntions  pa.Hscd  respectinsr  the  same  were 
always  considered  ixa  laws,  and  enforced  a.s 
«ich;  and  further,  that  other  regtdations  were 
bad  n»pecting  the  same,  and  also  put  in  force. 
The  board  reject  this  claim,  for  want  of  actual 
inhabitation  and  cultivation,  and  a  duly  regis- 
tered warrant  of  survey  (carried  to  pace  BU 
for  Temarks  of  the  boatd).  (See  oomimasion- 
tft  ininutei»  hook  No.  i,  pafea  808-890.)  ** 

"July  14th,  1806. 
"The  board  met  agreeably  to  adjournment. 
Ptaient:  The  Honorable  John  B.  C.  Lucas, 
Clement  B.  Peoiose,  James  L.  Donaldson, 

Enquires. 

"In  the  case  of  the  commons  of  St.  Louis, 
pp  290.  the  board  remark,  that  this  claim 
oriiiiiiiiicd  under  the  French  guvernmenl;  that 
grants  of  commons  were  usual  under  the 
French  and  Spanish  governments,  and  in  con- 
formity with  their  respective  laws, — they  deem 
i'  lo  be  equitable  under  Spanish  law.  On 
motion,  adjotuned  to  Monday,  the  lOlh  instant, 
t  o'clock  A.  M.  (See  minutes,  book  No.  1, 
ppu  810-8U.)'* 

"Thtirsday.  January  2d,  1S12. 

"Board  met.  Present:  John  B.  C.  Lucas, 
Clement  B.  Penrose,  Frederick  Bates,  com- 
mi'^siouers.  Inhabitants  of  the  town  of  St. 
Ujuh,  claiming  4,293  arpcuts  of  land  as  a 
common.    (See  boolc  No.  1.  pp.  289,  811.) 

■•  It  i?=  the  opinion  of  a  majority  of  the  board 
436*1  that  this  claim  *oughl  not  to  he 
granted;  Clement  B.  Penrose,  commissioner, 
voting  for  a  confirmation  thereof  under  the 
usages  and  customs  of  the  Spanisli  government. 

HowaxD  4. 


Board  adjotimed  till  Monday  next,  nine  o'clock 
A.  M.  John  B.  C.  Lucas. 

"  Cl,E.MKKT  B.  PeNROS*. 

"  Fhedkru  K  Bates. 
"(See  commissioner's miatttes,  book  No.  5, 

pp.  551-553.)" 

4.  Act  oi  Congress  passed  the  13th  of  June, 
1812  (2  LItt.  ft  Kown'^B  ed..  748). 

This  act,  amongst  other  things,  enacted : 
"  That  the  rights,  titles  and  claims  lu  town  ur 
Tillage  lots,  out  lots,  common  field  lots,  and 
commons  in,  adjoining,  and  belonging  to  the 
several  towns  or  vilia^of  Portage  des  Sioux, 
St.  Charles,  St.  Lotus,  &c.,  &c.,  wliich  lots 
have  been  inhabited,  cultivated,  or  possessed 
prior  to  the  80th  day  of  Decenil)er.  1808. 
shall  be,  and  the  same  are  hereby  i oufirnied  to 
the  inhabitants  of  the  respective  towns  or  vil' 
lages  aforesidd.  aceordinff  to  their  several  right 
or  rights  in  Common  thereto;  provided,  tuat 
nothing  herein  contained  shall  be  construed  to 
effect  the  righto  of  any  persons  claiming  the 
same  lands,  or  any  part  thereof,  whose  claims 
have  bccu  cou firmed  by  the  bosid  of  commis- 
sioners for  adjusting  and  settling  didmsto  land 
in  the  said  territory." 

5.  Act  of  Congress  passed  on  the  2Gth  day  of 
May,  1824  (4  Litt.  &  Brown's  ed.,  6),  and  the 
testimony  taken  under  it. 

Testimony  relating  to  town  and  villaj^  lots, 
out  lots,  and  common  field  lots  in,  adjoining,  or 
belonging  to  the  several  towns  or  villajges  of 
Portage  desSionx,  8t.  Charles,  St.  Louis,  St. 
Ferdinand,  Villa  a  Robert,  Carondelet,  Sle. 
Qenevievct  New  Madrid,  New  Bourbon.  Little 
Pratrle,  and  Mine  a  Burton,  in  Missouri;  and 
ihi-  Milage  of  Arkansas  in  the  Territory  of  Ar- 
kiiusas.  as  directed  by  an  Act  of  Congress 
passed  May  26th,  1824. 

TlIEODOKE  Ht'NT 

Recorder  of  Land  Tiiles. 
(See  Hunt's  minute  book,  No.  1,  p.  1.) 

The  mayor,  aldermen,  and  citizens  of  the 
city  of  St.  I.ouis  produce  Henry  Douchonquetie 
anil  Joseph  CharleviUe,  for  the  purpose  of 
having  their  depositions  recorded  as  relates  to 
the  St.  Louis  commons. 

Henry  Doucbonquelte,  being  duly  sworn, 
says  he  is  sixty  six  years  of  ai.'e  and  has  lived 
in' St.  Louis  upwards  of  forty  years,  and  dur- 
ing this  titne,  until  the  change  of  government 
took  [  l  u  i  he  always  knew  there  was  a  com- 
mon belonging  to  the  inhabitants  of  the  town 
of  St.  Louis,  and  that  there  was  a  fence  around 
it  aiid  that  he  has  often  assisted  to  make  and 
keep  in  repair  the  said  fence.  As  near  m  he 
(an  describe  it.  It  was  boundcnl  as  follows: 
Tlie  fence  began  near  to  where  Mr,  Reynnni 
now  lives,  above  the  town,  and  run  back  of 
the  town;  and  from  thence  to  a  Carondelet 
field  ♦fence,  or  lo  the  River  des  PerCT;[*4JJ7 
and  the  groimd  thus  taken  in  was  oonddered 
the  commons. 

Hknbt  Dovchonqukttb. 
Sworn  to  before  me,  NoTember  SSd.  1826. 

TlTKODORK  HtJNT, 

Recorder  of  Land  Titles. 

Joseph  CharleviUe.  bein;j  duly  sworn,  says 
he  has  resided  thirty-five  years  in  the  town  of 
St.  Louis,  and  is  fifty-five  years  old.  and  has 
had  the  deposition  of  llenry  Douchonquetie 
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read  to  him,  and  of  his  knowled;;e  he  knows  it 
to  l>e  true.  Joi'Ei'ri  Chawi.kville, 

Sworn  to  before  me,  November  23d,  1825. 
Theodorb  Hi  nt, 

Recorder  of  Lund  Titles. 

Mackay  Wherry.  In-ing  duly  sworn,  says  he 
has  truly  translated  and  read  to  Henrj'  Douch- 
onquette  and  Joseph  Charleville  the  above 
depositions  before  they  signed  the  same,  and 
they  sjiid  they  were  true.  M.  WirenKY. 
Sworn  to  before  me,  November  22d.  1825. 
Theodore  Hunt. 

Recorder  of  Land  Titles. 
(See  Hunt's  MS.  book.  No.  3,  p.  79.) 

John  Bap.  Lorain,  Sen.,  being  duly  sworn, 
as  relates  to  the  commons  of  St.  Louis,  says  he 
is  about  eijjhty-four  years  of  age,  and  it  is  about 
fifty  yeai.**  since  he  first  came  to  n»side  in  St. 
Louis,  it  being  when  Piernas  was  lieutenant- 
governor  of  this  country :  and  he,  this  deponent ; 
says,  when  he  first  came  to  reside  at  St  Louis,  | 
the  land  fenced  in  between  the  Mississippi  and 
the  common  field  fence  (excepting  the  town 
and  such  small  grants  a^  were  made  within  the 
said  limits)  was  a  common  for  the  use  of  the 
inhabitants  of  the  town  of  St.  Louis;  certain 
he  is  that  it  was  always  used  as  such  by  the 
inhabitants,  from  the  time  he  first  came  to  re- 
side in  St.  Louis  until  he  removed  to  Florisant, 
about  twenty  five  ye»r8  ago;  and  this  depo- 
nent further  says,  that  when  he  first  came  to  St. 
Louis  the  commons  extended  to  the  River  dcs 
Peres;  but  after  that,  when  Carondelet  was 
laid  out,  there  wjin  an  agreement  niade  l>etween 
the  inhabitants  of  St.  Louis  and  tJie  inhabitants 
of  Carondelet  that  the  common  field  fence  of 
St.  Louis  .should  join  the  comm<m  field  fence 
of  Carondelet,  and  that  all  east  of  the  St.  Louis 
field  fence  should  iK'long  to  the  inhabitants  of 
St.  Louis,  and  west,  to  Carondelet. 

bis 

John  Baptistk   x    Loratn,  Pere. 
mark. 

Sworn  to  before  me,  November  23d,  1825. 
Thkouore  Hi  nt, 

liecorder  of  Land  Titles. 

Baptistc  Dominee.  l>eing  duly  sworn,  says  he 
is  seventy-five  years  of  a^'c,  and  will  have  re- 
4558*]  sided  loriy-six  years  in  St.  Louis  *uext 
February,  and  tiiai  he  lias  had  the  deposi- 
tion of  John  Biipliste  liorain,  jK-re,  read  to 
him,  and  that  he  knows  it  to  be  true. 

his 

Baptise  X  I)o.minke. 
murk. 

Sworn  to  before  me,  November  3d,  1825. 
TnEfiDoRE  Hunt, 

]{erorder  of  Land  Titles. 

Alexander  Gn  maux,  dit  Charpentier,  lieing 
dulv  sworn,  say?*  I»e  is  sixty  six  years  of  age, 
an(l  has  resided  in  St.  Louis  forty -four  years, 
and  hm  heard  read  to  him  the  deposition  of 
John  B.  I/orain.  Senior. and  knows  it  to  be  true; 
and  he  further  knows,  that  the  commons  was 
8urveye<l  by  Anioine  Soulard,  in  the  time  of 
the  Spanish  government. 

his 

Alexander  x  Oremaux,  dit  Charpentier. 
mark. 

Sworn  to  before  me,  November  28d,  1825. 
Theodore  Htnt, 

Ri'cortler  of  Land  Titles. 

Mackay  Wherry,  being  duly  sworn,  says 
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that  he  has  truly  translated  and  read  to  Joha 
Baptiste  Ix)rain,  Senior,  the  aforegoine  deposi- 
tion of  his,  before  he  signed  the  same,  and 
that  he  said  it  was  true;  and  that  he  likewi«* 
translated  and  read  to  Baptiste  Dominee  and 
Alexander  Gremaux,  dit  Charpentier.  tb« 
deposition  of  John  Baptiste  Lorain.  Senior.aod 
that  they  said  it  was,  to  their  knowledge,  true; 
and  this  deponent  further  says  tliat  be  bat 
translated  and  read  the  depofliii'ons  of  Baptirte 
Dominee  and  Alexander  Gremaux  to  each  of 
them  before  they  signed  the  same. 

M.  Whebrt. 

Sworn  to  before  me,  November  23d,  1825. 
Theodore  Huxt, 

Recorder  of  Land  Titk*. 
(See  Hunt's  minutes,  book  No.  3,  pages  *i 
and  83.) 

Baptiste  Riviere  del  Bacane.  being  duly 
sworn,  in  relation  to  the  St.  Loui.s  comnnvw. 
says  the  bounds  of  the  commons  began  where 
the  ox-mill  now  is.and  thence  west,  up  the  hill; 
thence  southwardly,  in  the  rear  of  where 
Joseph  Papen  now  lives;  after  it  crotised  Mill 
CreeK,  it  went  to  the  Prairie  des  Noyer;ibtnce 
southwardly,  about  an  arpent  or  two  below 
the  place  called  the  Pain  Sucre,  which  place  is 
a  little  in  the  rear  of  where  the  shot-tower  now 
is;  and  eastwanlly  by  the  Mississippi,  ptLx*\a£ 
by  the  spring  of  Beneto  Vasquez.  And  iL:* 
deponent  says  that  for  upwards  of  sixty  year* 
the  land  contained  within  these  limits  was  the 
St.  Louis  commons,  and  he  believes  w* 
granted  by  St.  Ange;  and  he  does  not  hve  ia 
St.  Louis,  nor  hiis  any  lot  there. 

bis 

Baptiste  X  RtviitRK. 
mark. 

•Sworn  to  before  me,  Novemlwr  2:ki.  (MSI* 
1825.  Theodore  Hi  nt. 

Recorder  of  I>and  Tit**. 

M.  P.  Leduc,  being  duly  sworn,  says  he  ba* 
truly  translated  and  read  the  above  to  Baptii4e 
Riviere.  M.  P.  Lki»cc. 

Theodore  Hunt. 

liccordcr  of  Ijind  Titles. 

Pierre  Chouteau.  Senior, being  dulysvanvs( 
relates  to  the  St.  Louis  commons,  says  that  he 
came  to  this  town  alx)ut  six  months  after  tbc 
foundation  of  the  same,  and  from  thai  tiaeke. 
of  his  knowledge,  knows  that  the  cotoMtt 
was  recognised  and  allowed  by  the  dUbrtB 
lieutenant-governors,  as  well  French  m  Sptt 
ish ;  and  he  further  says,  that  as  the  tovB  Mr 
larged,  there  were  meetings  held  of  the  iaiati^ 
ants  at  the  lieutenant  governor's,  for  the  p«- 
pose  of  enlargini;  the  commons.  Tliii 
done  more  than  once,  and,  us  it  waa  < 
on  at  said  meetings,  the  fence  waa 
so  as  to  enlarge  the  same  for  the  use  of  tte  ia 
habitants  of  said  town  of  St.  Louis:  and  W- 
further  says,  all  land  l;^ng  between  tha  ea» 
mon  tleld  fence  (excepting  the  ancwl  owjaa- 
sion)  and  the  river  was  considered  as  eoHMBi' 
for  the  tiae  of  the  inhabitants  of  8t  Lool  Be. 
this  deponent,  further  says.  lluU  about  rwrh- 
years  ago  he  understood  that  Madam  Laq 
had  a  lot  at  the  upper  part  of  tlir  lowa.  fc) 
joining  the  halfmoon  battery,  but  before  tkw 
time  he  never  heanl  of  such  a  claim,  and  kr 
of  his  knowledge,  knows  il  nevcrwas  pammr"^ 
or  occupied  by  any  person  beforr  or  iC  tfe 
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lime  the  chnnp:e  of  government  took  place 
from  France  to  ihc  United  States. 

Pre.  CnouTBAU. 
Sworn  to  before  me,  November  24tJi,  1825. 
Theodore  Hunt. 

Hccordi  r  of  r.and  Titles. 
(See  Huat's  miautes.  book  Ho,  3,  pages  84 
•nd  85.) 

Joseph  Papen.  being  prodm  ( d  hy  Baptistc 
Doucbunquelte,  was  duly  sworn,  and  imys  that 
lie  wan  bom  in  the  town  of  Bt.  Louis,  and  h 

forty  fivf  years  of  age.  and  has  always  lived  in 
said  town  "of  St.  Louis;  that  to  the  knowledi^e 
of  thts  deponent  there  wa.s  no  Inclosurc  or 
r^mmnn  field  lots  below  the  town  of  St.  Louis. 
This  deponent  further  sayB,  thai  he  is  the 
grandson  of  Veave  Chouteau,  the  mother  of 
AucrnMe  Chouteau,  and  reroUprts  i>crffotIy 
well,  that,  when  a  small  boy,  the  hands  of  ilu^ 
then  commandant  drove  the  hands  of  ids 
grmndmother  from  ofif  the  land  whieh  hin 

Cndmotberclaime<l.  lielow  the  town  of  St. 
ii>*.  calleii  the  Little  f'rairie;  and  further 
Ibis  deponent  says  be  never  heard  of  the  chUms 
of  Ones,  and  GambiiBS,  and  Oprvais,  that  is 
■Ud  waa  situated  in  thla  same  prnit  i( 

JosEi'ii  Paten. 
Sworn  to  before  me.  August  89thf  1838. 
Thkodohe  IIi  xt. 

llerord"  1  of  Land  Titles. 

440*]  •Francis  Cailiou,  being  duly  sworn. 
Mays  he  has  resided  in  the  town  ol  St.  Louis  for 
fifty-eight  yfnrs,  and  to  hi'^  ktiowlcdLTi  there 
never  was  an  iuclosure  in  'lu  Link  Prairie 
i-outh  of  the  town  of  St.  Lc^ni  Al  it  thirty- 
live  yeanj  ago,  to  the  knowledge  ol  this  depo- 
nent, Madame  Chouteau  sent  a  man,  Dul)oi.s,to 
ciilttvaif  ihe  land  she  claimed  in  the  said  Little 
Prairie,  and  to  the  knowledge  of  this  deponent, 
the  ib«n  citizens  of  Bt.  Jjmm  complained  to 
Pi  n  /..  Iho  flicii  conuiiHtid.int  [  — ]  f«'rl)id  that 
any  iuclot^uri  s  or  cultivation  should  be  made 
there,  and  tli<  y  immediately  des{i>ted:  and  thbi 
deponent  says  hv  m  ver  luvs  lii  ard  of  any  ut- 
tenipt  to  cultivate  or  inclose  <ifi(i  of  the  said 
Little  Prairle»  south  of  the  town  of  St.  LouIm. 
Thi■^  (It  poneut  further  says,  th.it  be  was  well 
HO(^uaint(  d  with  Orte»,  and  (Janibrus,  and 
GervatH.  and.  to  hi»  knowle4lge.  thev.  nor 
tilhcT  of  them,  ever  did  inclose,  or  cultivate, 
ur  claim  any  laud  in  thla  said  Little  Pruirie, 
souih  of  the  town  of  St.  Louis 

bis 

Francois  Oati^loit. 

mnrk. 

Sworn  to  before  me.  August  ~"Jtli,  1><25. 
THEom)UK  Him  , 

Recorder  of  I, and  Titlrs. 

Baptisle  Ut^mine,  being  duly  hworn,  niya  he 
has  resided  in  the  town  of  St.  Louis  for  forty- 
ftve  ynnrs,  lu  iiii;  nrrasionHlly  a1)sent  for  three 
or  four  uiuiiihs  ut  a  tiuu.  and,  to  his  knowl- 
edge, during  these  forty-flve  years,  there  never 
was  any  land  iut^loscd  or  cultivated  in  the 
LitUe  Prairie,  south  of  the  town  of  St.  Lonis. 

BaPT!!*TR  X  DoMtNE, 

murk. 

fifwom  to  before  me.  August  28th,  1825. 
•  Theodork  HrNT, 

Recorder  of  Land  Titles. 

I1U;gi^^  \  1  -t'lir.  bciiiii  tluly  .sworn,  says  he 
h««  resided  m  the  town  of  St.  Louis  for  forty- 


eight  years,  and  during  the  whole  oi  this  time 
the  LiUle  Prairie,  south  of  the  town  of  St. 
Louis  belonged  to  the  inhabitants  of  said  town 
as  a  commons,  and  dtiring  this  time  never  was 
cultivated  or  inclosed.  bis 

Regis  Vabsbur. 
mark. 

Sworn  to  before  dm,  Angust  89th,  1885. 

Thbodorf,  Hi  nt. 

KecorUer  of  Land  Titles. 

Horatio  Cozens,  being  duly  sworn,  that 
he  h.'is  fran'^latod  and  e.xplaiiu  <1  truly  the  above 
deposit  ion.H  to  Joseph  Papen,  Francois  Caillon, 
Bantiste  Dominfi,  and  Regis  Vaaseur,  respect- 
ively, before  th^  iwore  to  tho  «nme. 

Horatio  Cozens. 
Sworn  to  before  me,  August  89th,  1886. 
Theowrk  Hi  nt. 

Heconier  of  Land  Titles. 
(See  Htmt*a  minutea,  book  No.  8,  pagea 
171-178.) 

•RKCORnKR's  OKFirE.  I  [*441 
St.  Loma,  M1H.SOVR1.  .1th  Sept..  1839.  f 

I  certify  the  foregoing,  in  part,  to  be  truly 
copied  from  the  original  documents  on  tile,  and 
the  ));d:iric<'  to  he  truly  tniiiscriitrd  from  the 
lK)oks  all  on  file  and  of  record  in  this  ofiice, 
lx;ing  a  full  and  complete  trani^cript  of  all  that 
apix'.irs  of  rc.'Oord  in  tin*  oflief.-  In  rrliition  to 
the  claim  of  the  inhabitants  of  the  town  of  St. 
Louis  to  a  common.      F.  R.  Conwat. 

United  States  Recorder  of  Land  Titlea 
in  the  State  of  Minstjuri. 

To  the  admis-sion  of  all  this  evidence  the 
plaintiff  objected.  whi<'h  objection  the  couft 
ovt  rruli  d;  to  which  decision  of  the  court  over- 
ruling the  objection  of  plaintitT.  and  admitting 
said  documents  in  evidence,  plaint  iff  e.xceptetl, 
and  prayed  that  said  exception  be  allowed, 
siirned  and  sealed  by  the  court  here,  and  made 
part  of  the  remrd  in  tins  (•.m.^c, 

(Signed^  K/.HA  Hi:,NT.  [!<kai,.] 

6.  Act  of  Congress  passed  January  27th, 
1881 .   (4  Litt.  A  Brown^  ed. ,  485.) 

Thi^  ru  t  dprlannl :  "  Tlint  (In-  Uin'tcd  Stnto'? 
do  hereby  relinquish  to  the  iuhabitants  of  the 
several  towns  or  villages  of  Portage  des  Sioux, 
St.  ('hiirl('«;,  St.  Louis.  &c.,  &c.,  all  tli»  right, 
title,  and  inter^l  of  Uie  United  Staler  in  and  to 
the  town  or  ▼lllage  lots,  out  lots,  common  Held 
lot8.  and  commonB,  in.  adjoining,  and  helnn^- 
ing  to  the  aiud  towns  or  villager,  contirmed  to 
them  respectively  by  the  first  section  of  the  Act 
of  ron?n>s«.  entitled,  Ac.,  passed  00  the  13th 
day  of  .lujif,  lUii. 

tn  the  course  of  the  trial  a  tninscript  of  a 
record  and  deed  were  offered  in  evidence  on 
the  part  of  the  defendant,  and  objected  to  by 
the  plainlilT.  The  court  su^ttained  the  objec 
tion,  to  which  opinion  the  defendant  excepted; 
but  the  Supreme  Court  having  no  jurlsdictioa 
of  the  matter,  il  is  unnecessary  to  notice  it 
further. 

7.  Bvldence  of  Pascal  Cerre. 

"  Pa=;cal  Cerrr.  brin<r  ^w^lrn,  on  his  oath 
slated:  I  have  reside<i  in  St.  Louin  1  may  say 
iiiuce  1787.  1  was  then  fourteen  yearn  of  aire 
T  w;l^  a  1)1  py  l>efore  then,  and  waf<  in  St.  Louis 
bffuftj  tlu  11 ;  but  cannot  wiy  \h:\t  I  remeniUT 
an; 
famili 

Commons  since  1787,  audahio  actiuaiiUcd  with 


lything  t  x*  ( pt  since  MHl.  I  was  pretty 
.miliar  with  the  trad  of  land  (  dlt  d  St.  ijotiis 
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Mr.  Mackay's  claim  from  the  time  he  built  his 
brick  house.  The  land  lying  south  of  the 
Chouteau  mill  tract  was  owu^  by  the  inhab* 
Itants  of  St.  Loufs,  or  most  of  them,  as  a  com- 
mon. I  knew  the  situation  of  tin-  Barrierc  de^J 
Noyers  field:  but  not  the  situation  of  the  com- 
mon fence  in  relation  thereto.  I  cannot  tell 
whntlicr  common  fence  wfts  west  of  Mackay's 
claim.  The  common  feucw  began  at  the  wind 
mill,  which  ia  at  the  upper  end  of  the  town  of 
442*]  St.  Louis,  at  Menard  *house,  betwixt 
tlie  wind-mill  ant!  ox  mill,  and  run  up  in  a 
■western  direction,  passing  by  a  little  mound 
south  of  Ashley  8  premise.s  to  the  front  line  of 
the  forty  arjieuLs  tract;  then  south  along  that 
line,  near  Madame  Lcioux,  now  Colonel  John- 
son's premises;  then  took  a  west  direction 
towards  the  mill-pond,  and  went  by  a  place 
liaed  to  l>e  culled  Motard's  plantation,  now 
from  then  it  went  west  to  the  front  line 
of  the  forty  ari)ent8  In  Prairie  des  Koyers,  in  a 
southeast  direction  from  Fontaine's  house,  and 
running  south  passed  by  the  spring  in  A.  Gam- 
ble's, now  McDonaldrs,  plantauon,  ten  or 
twenty  feet  east  of  said  spring;  then  in  a  south- 
ern direction  to  the  northeast  corner  of  the 
Carondclet  common  tield :  and  thence,  I  heard, 
the  Carondelet  fence  joined  in,  and  went  to  the 
River  des  Peres.  From  the  northeast  corner 
of  the  Carondel^  field,  the  fence  went  east- 
wardly  to  ,  now  the  sliot  fnrtnn,'.  The 

house  where  Mackav  lived  and  died  is  now  the 
convent.  The  land  that  lies  west,  to  wit,  the 
land  described  in  the  United  States  survey  as 
Mackay's  claim,  between  the  line  there  desig- 
nfited  and  df)tted  m  front  boundary  of  St. 
Louis  commons  and  Motard,  on  the' west  of 
said  claim,  was  used  as  common,  as  well  as  the 
balance  of  the  romin  n  >T  .'  ir  Vs  plru  r  is  in 
the  Cul-de  Sac,  north  of  the  fence.  Where  the 
spring  of  3Iotard  ia  and  his  house  was 
north  of  the  fence;  and  Motard  had  no 
improvement  south  of  the  fence.  The  com- 
mon fence  never  went  to  Stokea'  place  be- 
fore it  turned  south,  but  went  more  to  the 
left.  There  was  uo  improvement  south  of 
Motard's  fence;  but  all  wa.s  l)ru.sh  and  com- 
mons. The  western  part  of  the  United  States 
survey  was  always  usijd  as  commons  for  graz- 
ing, to  separate  the  cattle  from  the  common 
fidds.  which  were  open.  The  inhabitants  of 
the  village  got  their  wood  on  ndd  land  naed  as 
commons,  when  lliere  w.is  timber  on  it.  My 
father  did  so.  The  land  included  in  Mackay  s 
survi^,  which  was  shown  to  witnen,  was  ttsed 
as  common';  until  ITOH  until  the  reign  of  Zenon 
Truileau,  vviien  they  ceased  fencing  the  same 
as  commons.  It  was  continued  to  be  tiscd  as 
wood  and  piwturai^e  from  that  till  1804,  and 
since.  I  believe  Ihut  after  1796  all  the  country 
around  St.  Louis  was  used  as  common  and  in- 
discriminafcl}',  whetlier  ^virhin  or  without  the 
limits  of  where  the  cominuns  fence  stood.  I 
went  within  the  commons  to  get  horses  and 
hunt  while  the  fence  stf>od.  There  were  plan- 
tations on  the  bank  of  the  Mississippi — Brazeau, 
Tayon,  and  others.  Hni/eau,  Tayon,  and 
Others  liad  separate  fences,  including  all  their 
cultivated  ground,  but  did  not  go  west  further 
than  the  Carondelet  Iload,  which  rr.n  then 
more  easterly  than  now.  My  father  had  prop- 
erty within  the  oommoiis,  aeven^'twoarpents; 
he  had  a  fence  on  it  at  all  timea  nntil  now. 
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Vasquez  had  formerly  a  r^bin  in  the  commoas. 
east  of  A.  Gamble's,  in  flir  ruinmons  whirr 
Can*  Lane  now  owns.   A  negro  man  lived  i& 
the  cabin,  and  had  a  small  inclomne,  and  ww 
(  allnl  I?i  nete's  spring — Ui  foniainf  a  Ikfu'U. 
1  Ue  lived  there  in  1788  and  1789.    1  don't  know 
|*whetherhehadac(niceBrion.  Bnu9eaa.[*448 
I  Joseph.  h-\'\  property  within  the  corn  in  on', 
and  his  fence  there,  his  family  and  stock. 
Settlement,  I  knew  of  none  bnt  the  seltleneat 
the  negro  lived  in.  within  the  comTnon«.  wp*t 
of  the  Carondelet  Road.    The  other  pkuta 
tions  went  no  furtlier  west  than  the  Carondekt 
Road      The  Soulard  proi)erty,  which  came 
from  uiy  father,  went  back  to  the  Ciirondelet 
Road,  and  no  farther.    I  do  not  know  tbst 
horses  were  continued  to  be  pastured  at  Ubei^, 
except  on  the  commons.     I  only  beaid  of 
Mackay''*  claim  till  about  twenty  four  or  twen- 
ty-five years  ago,  when  be  went  and  built  hit 
hooae.   I  have  heard  of  Marie  NIcol  claim. 
I  which  went  by  the  name  t  f  I.rfrrre  fie  Marie 
Ni  Colle.    it  is  in  the  commons  on  the  north- 
east end  of  the  commons,  west  of  Wilfisn 
Russell's,  or  rather  northwest.    The  cemmm 
fence  was  in  good  order  in  1787.   In  17«cM 
was  In  8t  Loub,  but  canfnoi]  aay  whether  the 
fence  was  there." 

8.  Two  deeds  from  the  city  of  St.  Ix>uifto 
Dent  and  Dillon  resixc lively.  The  deed  10 
Dillon  was  dated  on  the  7th  of  April.  1836. 

To  the  admitting  of  which  in  evidence 
plaintiffs  objected  ;  which  objection  the  court 
overrul/ed:  to  which  jud&ment  of  the  ooort 
overruling  the  objection  of  plaintUfs.  and  ad- 
mitting siud  documents  In  evidence.  jiUintiffs 
except.  Here  the  defendant  ckisai  tiiis 
cause. 

Thereupon  defendant  moved  the  oooit  to 
give  the  jury  tlic  following  instruction: 
**  That  the  claim  ot  the  inhabitants  of  the 

town  of  St  Louis  to  commons,  n.<  exliiHhed 
upon  the  copy  of  Uie  claim  given  in  evuience. 
was  confirmed  by  the  Act  of  Congress  of  the 
IHlh  June.  }»V2.  to  the  inhabitant-i  of  said 
town  according  to  the  claim,  and  that  the  title 
totli<  lan  i  -  confirmed  is  a  valid  title  against 
the  title  of  tlie  plaintiffs  under  the  confirma- 
tion, by  the  Act  of  Congress  of  the  4lh  July. 
is:36. 

Qiveo.  To  the  giving  of  which  instruction 
plaintiffa  objected ;  which  objection  the  court 

overruled;  to  which  judgment  of  the  court 
overruling  plaintiff's  objection,  and  giving  the 
said  inatmetlons.  plafntiffis  excepted:  and 

thereupon  pl;iintiffs  moved  the  court  lo^va 
the  jury  the  f<jllowing  mstnictions  : 

"That  Mjukay's  survey  of  OOUlBOn,  pK- 
scrving  Mackay's  claim  on  the  northeast  patt 
thereof,  is  conclusive  that  the  claim  of  coB* 
mons  did  not  extend  over  Mackay's  diUm.as 
bewcen  thopo  chiimin:'  the  common  and  Mscksy 
or  hiii  heirs.  Tiiiu  Ma(  key's  survev  of  commons, 
including  his  claim,  is  good  evidence  to  goto 
thelury  that  the  claim  of  oHumonsdid  aoies- 
tend  over  and  cover  Mackay's  claim.  That 
the  ilccd  from  (he  city  to  Dent  conveyed  nn  tirV 
under  wliich  defendant  may  Justify  in  this  «c 
tlon.  That  the  deed  from  the  diy  to  DOko 

conveyrd  n  >  titir  under Whlcb  defiBOdlDt Mif 
justify  in  this  action. " 

•B&QMd.  AH  and  eneb  of  which  (•444 
instructiona  the  court  lefoaed  to  give  to 
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vhirh  judjifroent  of  the  court  overruling  plaint- 
iff's motion,  and  refusing  to  ipve  the  said  in- 
sinictioDS,  or  any  of  them,  plaintiffs  excepted. 
Tlie^e  were  all  llie  inatructioaa  asked  for,  or 
given,  or  refueed.  And  i^aUitilfe  pray  that 
tbeir  said  several  exceptions  herein  contained 
iiad  mst  lortb  may  bo  allowed,  signed  and  sealed 
by  the  oourt  liere,  and  made  pu%  of  the  record 
io  this  cause.  Ezra  IIt'nt.  [«eal.] 

The  other  bill  of  exceptions  is  in  the  words 
wd  figures  following,  to  wit : 

"  kABSLtiA  MaCKAT  ST  AI-  ) 

Patrick  M.  Dlllok.  ) 

"St,  Charles  Circuit  Coi  ut  : 

'  Be  it  remembered  that  plaintifts  moved  the 
court  for  reasons  filed,  to  wit: 

"  Isabella  Hackat  bt  al.  1 

Patuick  M.  Dillon.  ) 

"  PlainTiffg  move  the  court  to  set  aside  the 
verdict  rendered  in  this  cause,  and  grant  Ibem 
t  oew  trial,  becaoae, 

"  1  ft.  The  court  misinstnirtod  th<>  jury. 

"  'M.  Because  the  court  refused  to  give  the 

-iructions  prayed  for  by  plaintiffs. 

'  3d.  Because  the  juiT found  againei  law  and 
evidence. 

"4th.  Because  thejuiy  found  againat  the 

weight  of  evidence. 
**5th.  Because  the  court  admitted  evidence 

Vhaf  ought  to  liave  been  excluded. 

"6;h.  The  allusions  and  instructions  of  the 
court  operated  as  a  eurpiise  npon  the  pMntiifs. 

"Isabella  Mackay  -i^. .  plaint  iflT.s,  by  their  at- 
iuruey.  Bryan  Mullanphj,  moved  the  court  to  set 
ssde  the  ▼erdict  to  thte  cause,  and  grant  them  a 

new  trial,  which  motion  the  court  ovcrrulrd  ; 
'0  which  judgment  of  the  court  uverruliug 
■»uiJ  motiou,  and  refusing  to  set  aside  said  ver- 
dict, aiiil  ifriint  phiintifTs  a  new  trial,  plaintiffs 
eu-cpte<i:  allevideuce  and  malteiij  iu  the  cause 
iKio^  pieeerved  in  a  previous  bill  of  exceptions 
io  i\m  cause.  ])laitititr.s  i)ray  that  this  exception 
BOW  liert;  takeu  be  allowed,  isigned  and  sealed 
liv  the  court  here,  and  made  part  of  the  record 
inthis  can.«e.  KziiA  Ilt'NT.  [skal.]" 

Inder  Uic^e  instructions  of  the  court,  the 
jar)-  found  a  verdici  for  the  defendant:  and 
Qj»on  the  bills  of  exceptions  the  case  was  car- 
rifd  up  to  the  Supreme  Court  of  Missouri, 
viiich,  on  the  24th  of  May,  1841,  affirmed  the 
Judgment  of  the  court  twfnw. 

To  review  thin  opu.ion  and  judgment,  a 
*  fit  of  error  brought  the  case  to  this  court. 
445*J  *The  cause  was  argued  bv  Mr.  Lawlef« 
for  the  plaintiff  in  error,  and  MiMrs.  QantbU 
and  U,i(fi<  for  the  defendant  in  error.  Tlie 

Seat  but  necessanr  length  of  the  statement  by 
»  reporter  renden  It  impoadhle  to  report 
ib^'  arguments,  whidi  were  printed,  and  oc- 
cupied forty  pages. 

3fr.  Jtn^  CiTBOS  deUvered  theopinimt  of 

Hie  court  : 

The  record  before  us  is  brought  here  by  a 
^  rit  of  error  to  the  Supreme  Court  of  Mi-swouri, 
under  the  twenty-fifth  section  of  the  Judiciary 
Act  The  action  was  an  ejeament  for  land, 
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to  which  each  party  claimed  title  by  virtue  of 
an  act  of  Congress  confhming  interfering 
Spanish  claims. 

The  evidence  on  part  of  the  plaintiffs  having 
been  introduced  in  the  Btate  court  of  origimu 
jurisdiction,  the  d  f  .  ti  1  mt  fT<  rt  to  read  copies 
of  certain  documents  and  depositions  taken  in 
1806  and  1B25,  certified  by  the  United  States 
recorder  of  hind  titles  in  the  State  of  Missouri, 
as  truly  copied  from  the  originals  on  file  and 
of  record  in  his  ofilce.  These  were  objected 
to,  on  the  p»rt  tbo  phiintifF.s.  a.«i  incompe- 
tent to  go  to  (lie  jury  ;  the  objection  was  over- 
ruled, the  evidence  admitted,  and  an  exception 
taken.  And  the  first  question  is.  was  the  evi- 
dence Uius  offered  competent  ?  It  is  set  out  in 
the  report  of  the  case,  and  need  not  be  further 
described.  As  the  objection  draws  in  ques- 
tion the  nature  and  character  of  the  eridence, 
it  is  de<'nied  proper  to  state  Ik  r.-  \\  li  it  fli.  y 
nre ;  less  for  the  purpose  of  disposing  of  the  rul- 
ing of  the  court  on  this  point,  than  as  prepar- 
atory to  the  decision  of  others  that  follow,  each 
involving  the  effect  and  character  of  the  evi- 
dence more  or  leas. 

By  the  third  article  of  the  Treaty  of  1808. 
by  which  Louisiana  was  acquir^  the  iulmbit 
ants  were  to  be  maintained  and  protected  in 
the  free  enjoyment  of  their  propf^rty  in  the 
ceded  territory.  To  carry  the  treaty  mto  exe- 
cution, as  regarded  titles  and  claims  to  land, 
Confess,  by  the  Act  of  March  2d,  1805,  pro- 
vided that  a  board  of  commiffdonere  ahoura  1>e 
appointed  by  the  President,  and  also  a  recorder 
of  land  titles;  which  was  accordingly  done. 
The  board  for  Louisiana  (now  Misaouri  and 
Arkansas)  sat  at  St.  Louis,  at  tliat  place  the 
recorder's  offloe  was  ^labliiilied,  and  is  yet 
kept. 

By  the  fourth  section  of  the  act,  all  those  as 
serting  claims  to  land  founded  on  concessions 
or  other  assumptions  of  right  to  obtain  titles 
from  the  United  States,  and  which  claims 
originated  witli  the  French  ur  Spanish  gov- 
ernments prior  to  the  20th  of  December,  1808. 
were  required,  on  or  before  the  1st  dav  of 
March.  1806,  to  deliver  to  the  recorder  written 
notices  of  claim,  statin<r  tlic  natuK  and  extent 
thereof,  together  with  a  plat  of  the  tract 
claimed,  and  written  evidences  tending  to  ee- 
Uibllsh  the  right.  Ttw  n  tii  i  ]  l  it  nnd  evi- 
dences were  to  be  recorded  in  bookn  to  bu  kept 
by  *thereoorder  for  that  purpose.  This  [*446 
recorded  notict-  and  evictencc  formed  the  foun- 
dation in  each  cum:  for  the  action  of  the 
board:  although  other  evidence  might  be  re- 
nuire<l  by  it,  or  be  adduced  by  the  claimant. 
The  board  was  to  decide  in  a  summary  way, 
according  to  juetloe  and  equity,  on  all  claims 
thus  fWed. 

It  was  directed  to  appoint  a  clerk,  whose 
duty  it  should  be  to  enter  in  a  book  full  and 
correct  minutes  of  the  proceeding  and  de- 
cisions of  the  board ;  together  with  the  evidence 
on  which  each  decision  wa.s  made;  the  book, 
on  the  dissolution  of  the  board,  was  to  be  de- 
posited with  the  record^  of  land  titles:  but 
the  clerk  was  first  to  nuike  two  copies,  one  of 
which  he  was  to  forward  to  the  Secretary  of 
the  Treasury,  and  the  other  was  to  be  depos- 
ited with  the  Surveyor-General  in  said  district. 
According  to  this  law,  the  inhabitants  of  St. 
Louis  filed  their  notice  of  claim,  plal,  and  eri* 
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denccs.  iu  1806,  asking  to  Jiave  the  town  oon* 

moD  COD  Armed  to  them. 

By  the  first  section  of  the  Act  of  1818  (June 
13th).  Confess  confirmed  the  claim  to  com- 
mons adjoming  jind  Iwlonging  to  8t.  Louis; 
with  similar  claims  made  by  otlier  towns.  But 
DO  extent  or  boundari(»  were  given  to  show  . 
what  land  was  granted;  nor  is  there  anythinj? 
ill  llic  Act  of  ISr2  from  which  a  court  of  ju>; 
tice  cttu  legally  declare  that  the  kud  set  forth  . 
by  the  survey,  and  proved  as  commons  by ' 
witii   <r    ill  iHOn.  is  the  precise  land  Congress 
grunted;  in  other  words,  the  act  did  not  Mopt  i 
the  evidence  laid  before  the  board  forany  pur- 1 
pose;  and  the  boundnrien  of  clMhn'H  tlnis  ron 
firmed  were  desi^fnedly  {flu  we  buppose)  left 
open  to  the  settlement  of  the  respective  claim- 
ants, by  litii^ion  in  the  courts  of  Justice,  or 
otherwise. 

The  confirmation  extended  to  town  lot.s,  out 
lots,  common  field  lots,  and  commons  in,  ad- 
joininir,  or  Iwlonging  to  the  several  towns  or 
villauf  And  the  Act  of  1819  nude  it  the 
duty  of  the  principal  deputy-surveyor  of  the 
territory,  as  soon  thereafter  as  might  be,  to 
survey,  or  cause  to  be  done,  and  marlced,  the 
out  boundary  lines  of  the  several  towns,  so  as 
to  include  the  out  lots,  common  field  lots,  and 
coinnion-^;  <if  tliis  out  bouruiary  survey,  hv  was 
to  make  plats,  and  truiisuxit  them  to  the  sur- 
veyor geneml,  who  was  to  forward  copies  to 
till-  ( (uuruissiiiucr  of  fhegeneriil  laiul  office  and 
to  the  United  :5tatca  reciHxier  of  land  titles  in 
Missouri.  The  object  of  tiiis  proceedini^  on 
part  nf  the  govt  rnrnpnt,  was  to  hvvvt  ihr  con- 
firnaU  claims  in  u  mm&  from  the  remaining 
lands  of  the  United  8ute«,  and  Others  outside 
of  the  Iwundary,  and  nothing  more. 

The  Act  of  May  2Gth,  1824,  supplemental  to 
that  of  1812,  authorized  further  proofs  to  be 
taken  l>efore  the  recorder  in  regard  to  town 
lots,  out  lots,  and  common  field  lot,s,  confirmed 
by  the  Act  of  1812,  as  respected  inhabitation, 
cultivation,  or  possession,  and  the  boundaries 
and  extent  of  each  claim;  but  the  provision 
447*]  docs  not  *exteud  in  terms  to  the  com- 
mons. In  virtue  of  this  act,  howevei.  the  evi- 
dence found  fn  the  record,  and  taken  before  tlie 
recorder  in  1S'J'>.  wa'.  filed  in  (lie  n cord'-r's 
otticc  further  to  establiiih  the  extent  of  the  town 
commons. 

The  objection  taken  in  the  State  f'irt  uit 
Court  was  to  the  whole  evidence  certified 
from  the  recorder's  oflioe,  w^ithout  discrimina- 

ti<  n,  .k!id  ;Ij<   I'l'^tion  turns  on  its  competency 

for  :i  ri\  |.iunx>se.  I 

I  )  '•  i>owers  of  the  Supreme  Court  are  llm- 

itcii  in  cijx  s  CMfiiiii:  lip  from  flic  State  cmirts. 
under  llic  twenty  fifth  '•(clinn  of  ihc  .ludiciary 
Act.  to  que.Hlious  of  law.  where  'Ik  t'uial  indu' 
mentor  decree  drawp  in  ■[lUNiinn  ti.c  viiii<ijiy 
of  a  treaty  or  sliitiit<»  uf  <iir  I  nin  d  Stat.  s.  Ac, 
or  where  Uu'ir  i  o:(>-; ruction  is  drawn  in  ([ucs- 
tion,  or  an  authority  exercised  uudtr  thtui,, 
and  fts  the  8dmi»i<jion  of  pvidenre  to  c«lHhH.'sh  ] 
tlir  mere  fuct  ni  hiiiitHlarv  in  rc;^'ard  to  1)ic  e\-  I 
tent  ot  grant  cannoi  raise  a  que^tioa  mvolving  | 
either  the  validity  or  construction  of  an  act  of  | 
(NuiLTcvs.  Ale,  tlii<  cntirt  lias  m*  jurisdietiem  to 
coucitder  and  reviiie  the  decision  of  a  btaie 
court,  however  erroneous  it  may  be  fn  admit- 

l!nu'  tlx-  evidence  to  c>itatdtsh  iln;  fad.  But 
when  evidence  m  tulmittt>d  tt^  uoui|x;tc!iiit  iur 
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this  purpose,  and  it  is  sought  to  give  it  eflfd 
for  other  purposes  w  hich  do  involve  questioM 
^ving  this  court  jurisdiction,  then  the  ittm- 
ions  of  State  courts  on  the  effect  of  such  tM 
dence  may  be  fidly  considered  here,  and  ihfj 
judgments  revented  or  affirmed,  in  a  similar 
manner  as  if  a  like  question  had  ari«s  ia  a 
supreme  court  of  error  of  a  Slate,  wha  w- 
vcrsinir  the  procecdiiiir*  of  inferior  »x>urt»  of 
original  jurisdiction — and  on  this  principle  «e 
are  compelled  to  act  in  the  pwatnt  soit.  wbca 
dealing  with  the  faiattuctioa  given  on  babslf 
the  defendant. 

9.  The  followfnf  htstructlom  were  aexl 
a<!krd  on  part  of  the  plaintiff*,  and  ftiK-d 
■  rinit  Mackay's  survey  of  commons,  pnsen 
in  IT  Mackav's  claim  on  the  northeart  part  tka» 
of,  is  concftisivc  that  the  rhxim  of  cpmnr^T^*  Ji'i 
not  extend  o\  er  Mackay  g  claim,  aa  Uftwceffl 
those  claimin-r  the  common  and  Mai^yerWi 
heirs.  That  Muckay's  survey  of  common*,  is- 
eluding  his  cluim,  is  good  evidfiux;  to  go  to  Jk 
jury  that  the  claim  of  commons  did  ootetttad 
over  and  cover  Markav's  claim." 

The  survey  reft-rreil  to  w  ai«  the  one  made  is 
1806,  at  t  lie  "instance  of  the  inhiibitant?  of  "'i 
Louis,  for  the  purpose  of  printing  thdcrckJi 
to  commons  in  due  form  to  the  board.  It  w« 
in  its  nature  a  private  survi-v,  not  biniii::.:  : 
the  United  States ;  and  to  avoid  any  ia|^ 
tion  to  the  contrary,  the  Act  of  Febiuaiy  Sitt, 
iHOf^,  was  passed,  which  extended  the  p^-^  *^ 
of  the  Surveyor-General  of  Louisianik  om 
land  in  oontrorersy,  and  made  it  lus  dot?  *4 
appoint  principal   deputit*;  over  ihes*.  'ij^ 
commis.siouer8  at  St.  Louis  bad  nowrr  ci 
to  them,  by  which  surveys  voam  be  i<rii< ; 
of  private  claims.    When  tb»*  ^^oir! 
burveys  to  be  made,  they  ortiere<l  lii^iu  t  'bi 
executed  at  the  exp<  nse  of  thepartv  inlrr»sv. 
*And  the  law  declares  that  everj  .«uch 
survey.  JUS  well  as  every  other  survi-v.  by  wW' 
ever  authority  heretofore  execute*^  nh**"  •■' 
legal  and  complete  titles  oul^*  excepted),  *^ 
be  held  and  consiilered  a-*  private  survk-ys  odj 
and  all  tracts  of  land,  the  title*  to  wlkidiiv^ 
be  ultimately  confirmed  by  Congresik^^ 
prior  to  the  Issuing  of  patents,  be  nrariH 
if  jud;:ed  n(  {  ex-^ary,  under  the  authoriiT  t^ 
surveyor-general.    It  follows,  thai 
survey  of  1806  had  no  tnftueooe  on  tt>;  ioifA 
either  party,  and  that  the  inMnK^tio^jVMI 
wen*  proijcrly  refiuM^I,  " 

8.  The  following  instruction  was  asked  fp- 
iind  uiven,  on  pnrl  of  the  defendants: 
the  claim  of  the  i[diabit&nls  of  tlM  ie»«a  ^ 
8t,  Louis  to  (oinriioiis,  as  exhibited  vpoi^ 
('opy  of  tJie  claim  given  in  evidence,  wa»  c« 
firiiied  bv  the  Act  of  Congresi  of  tiM  l>k'^ 
.lune.  Ibl2.  to  the  inhabitants  of  s^t9Vi,i^ 
cording  to  the  claim,  and  that  the  tItlttoAi 
land  H>  confirmed  i<i  a  valid  title  ao^^  ^ 
title  nf  the  plain tiflfs  under  the  cow^riiA 
by  Um  AM  of  CoDgtvfa  of  the  4tt  «C  M 

It  u.Hsumcs.  as  mnttex  f  '•^  Hta  A*"^ 
181i  athpl^  Maekay's  surv^,  g^j^^^ 
denl»  ||MRrin  its  support ;  thni  tt4f«if^ 

f»f  tl«f  grant,  as  to  its  eite        I  ' 
Hiid  conclmive  as  against  thtt 
mntlon.  On  the  triaT  both 
the  land  fn  dUjM.i-  li--  iiti.u 
IHfl^i  #fld  tht  tiiiuriT  4^ 
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citt«  (rom  Uie  jury,  and  cut  off  all  proof  tu  the 
wBtraiy  of  thte  being  the  true  boundan,'; 

*h<  rcjis  tlie  survey  was  a  mere  privaU-  act.  as 
already  »UUed.  and  concluded  nothing  for 
either  ride;  and  in  holding  the  contrary  the 
State  court  erred,  aftd  tot  Which  the  jtidgmeiit 
must  be  reversed. 

By  what  description  of  surveys  the  United 
States  are  hound,  and  those  clainiiniz  title  under 
!biiu  ;:ovorned,  we  have  already,  during  the 
present  term,  been  called  on  to  decide  ,  iti  the 
cue  of  Jmtrdan  v.  Barrett  (ante,  p.  Iti9),  and 
need  not  repeat.  Nor  is  it  necessary  to  in- 
quire  here  what  the  effect  of  u  le^al  survey  of 
ihe  St.  Louis  common  ia,  aa  the  queation  has 
been  directly  presented  In  the  canw  of  Let 
Bou  V.  liriin'l!.  heard  and  deeid<nl  «■( .nrurrenl- 
Ijr  with  this,  and  the  same  arguments,  and 
to  the  opinkm  in  which,  la  this  reqiact,  we 
nfer. 

Her'g  :  Mo.,  7. 

<"it«d-:  How..  oOi,'  5M:  8  UuWn  M;  10  HoWn 


449*i  *MAKIE   NICOLLK   LE8  B0I8, 
Plaintiff'  in  Error, 
e. 

8A.MUEL  BRJLMELL.  Defendant. 

Aiii  eonjinning  rc/tiinum*  in  St.  Loui*  and 
rUiinu  to  Umd  in  Mijunniri —  U}>j>er  lAmisiana 
—ftolHical  power  m  to  deteruuM  bettoeen  eon- 
Jfieting  ekrim  tiiMfer  litfeeUee  Spaniah  Mfo  to 
lattde  in  MkmLri—bar, 

A  private  survey  of  laud,  claimed  under  an  old 
^ipanish  coDccsaion  and  presented  to  the  bounl  of 
lominiwinnen  appnintea  umler  the  Act  of  180'>,  Is 
not  coDfluHive  afrnlnst  the  party  presentlnir  It  to 
"how  the  bouiiduries  of  the  claim,  but  In  proper 
«i'1pnc«»  to  jfo  to  tlH-  Jury,  who  are  to  lU'ciclc  upon 
It?  limits. 

L  iKkT  thn  act*  of  1M24.  1820,  and  1H2.S,  the  Dis- 
trict Court  of  >!l«iw>url  wa«  aulhorizt-d  to  n-c-oiv*' 
P^tititiD'*  of  rlalmantH  to  Imi'l.  until  the  2»jth  of 
May.  18-^1.  Iti  l^ol,  wlifii  chiitin  which  had  not 
II  prt-.-ionttil  wt  r«'  »tan<iinK'  iniclor  a  bar,  Con- 
irn-xs  o>nllrme<i  thi- title  ot  thi;  Inhabitant.^  of  tin' 
t«i*oi.f  S».  I^oui"  tothi'  ailjact  lit  i-cnuuoiiH.  This 

•ft  WiL«   V.iil  i.   Ui.;>--  X\\f   n|i|ii.>iilj,'  chiiiiiuilt   tlli  ll 

pixv>.*ff|  a  \  I  s[i  (l  iiiKTi'st  which  wa.s  protected 
tho  l^iuisiana  Treaty. 

B\  tJie  thinl  Mrlii  le  of  thai  treaty,  the  inhabit- 
ant? wprt*  til  fie  )iroieoteil  in  tip  if  property  . 

Hut  land  heM  uialer  a  c'onee.ssiou  and  survey  was 
0<>t  tlnally  S4-vered  from  the  royal <l0IDalll and OOn- 
v*;rt<'<l  iiiiii  pri\ate  property  . 

T;,c  [u.w.  r  of  irrantlnif  the  putilie  dninaln  wa.s  In 
Miinties,  wlio  1 1  sided  in  New  ( ii  leaiis.  His  reiru- 
!«iiiiii«  wen- In  force  in  fpper  Louisiana,  and  liy 
tbeiu  the  title  to  land  held  under  a  eoaeessioii  and 
nurev  wn^  not  perfected  until  ratified  by  him  and 
■  flntljrrant  I.hsu'^^I. 

This  power  wan  in  a  jrreat  do^n»e  a  political 
1")*^^  and.  by  tin*  treaty,  the  I  nlte<l  States  a»- 
•uiikmI  the  saciie  exclusive  rijrht  to  deal  with  the 
tttle.  In  their  politiuil  and  novereiKrn  capacity. 
Tbeemirtfl  of  Justice  cannot,  without  legislation, 
tt0cute  the  power,  because  the  holder  of  an  In- 
ttmiplete  title  has  no  standing  in  court. 

A  oonflrrnatnry  act,  passed  by  Coogresi  In  1838. 
ooM  not  n<ach  back  to  the  oriffinalranoMaloii,  and 


e.x<  lude  ffrantsof  thoHauie  land  made  In  the  inter- 
mediate time,  either  by  Congress  itself,  or  a  board 
of  conMnlHsioncrs,  or  tin*  DIstrii't  Court.  m  titiK 
under  its  autiioi-ity. 

In  the  Act  of  lsi«i.  Coinrr«'!»a  had  in  view  thettlt- 
uatlon  of  j)er>onM  who-ie  titles  were,  by  that  act, 
conflnned  to  land'*  whieii  had  l>eeu  pre\ iounly 
Kranted  to  others,  and.  in  onii  r  tu  meet  the  ca.-ie, 
provided  that  such  contirmud  claimants  mly bt  taiie 
up.  elsewhere,  an  amount  Of  pullUolaad  equal  to 
that  which  theyloKt. 

The  Corilirniatory  Act  of  IKW  must  therefore  be 
construed  to  oxidude  the  commons  which  had  been 
tfrunt<Hl,  by  previoun  acts,  t<i  the  town  of  St.  L4aiis. 

Thcfte  acl8,  and  a  survey  by  the  proper  public 
officer  in  IXH.  j>laeed  the  title  of  the  town  In  the 
same  condition  as  if  a  (»aicnt  bad  been  issued. 

THIS  case  was  brou^fht  up  by  writ  of  error 
from  the  Circuit  Court  of  tlie  United  States 
f(»i  the  District  of  Missouri. 

It  was  exactly  the  same,  in  most  of  its  points, 
with  the  case  of  Mnckay  et  al.  v.  Dilhn,  re- 
ported in  a  preceding  part  of  thi.s  volume. 
Reference  will  be  made  to  that  case  in  all  the 
points  which  are  similar. 

It  was  an  action  of  ejectinent  broucht  by  I^es 
Bolt,  in  the  Circuit  Court,  to  recover  two  hun- 
dred and  forty>four  arpents  and  fifty  perches 

of  land,  claimed  under  a  Snanisli  concession. 
The  defendant,  Brumell,  claimed  title  uudcr 
the  acts  of  Congress  of  1818  and  1881,  granting 
a  rijrht  of  common  to  the  town  of  St.  Louis. 
The  plaintiff  H  title  was  as  follows: 

1.  A  petition,  conceiwion,  and  survey. 

2.  Pr(K ceditiirs  of  the  board  of  commission 
ers,  csIablisheU  by  the  Act  of  Congress  p:us>-ed 
on  the  2d  of  March.  18U5. 

*3.  Proceedings  of  the  board  of  [*460 
commissioners  established  by  the  Acts  of  July 
9lh.  1882.  and  March  2d,  KSW. 

4.  The  Act  of  Congress  passed  on  the  4ih  of 
.July.  1836. 

5.  A  certificate  of  tin-  surveyor  of  the  public 
lands,  dated  September  0, 

These  will  be  taken  up  in  order. 

1.  A  p«'lilion,  concession,  and  survey. 
The  pelition  \va.>  as  follows; 

"  To  Dolt  Chill  ing  Ucliiiiilt  Ih  liinMua.Litut^'.ititvt- 
CoUnul  tittarfitd  to  (he  ittatujnary  regiment  of 
I.'iii Isiii lot ,  itnd  lAiiitinnnt  OorerMf  of  the 
upjter  part  of  the  Hiimi'  f  iron  nee, 
"Mnie  Nicotic  Les  Rois  htis  the  honor 
of  rcprcscntinff  to  you,  that,  having  lost  her 
fallicr  and  mother  .since  her  most  tender  years, 
in  consequence  of  a  well  known  disaster, 
which  alone  would  lie  sufficient  to  render  her 
situation  interesting  to  all  men  of  feelings,  and 
having  had  for  supjmrl  .since  that  momeni  an 
uncle  and  aunt,  both  respectable,  who  have 
taken  care  of  her  infancy,  considering  that 
time  in  his  flight  deprives  her  every  (lay  of 
some  one  t)f  her  protectors;  that  her  brothers 
and  sisters  are  all  married,  and  loaded  with 
family,  and  without  forttjne;  that  she  remains 
as  an  isolated  being,  who  cannot  e.\|Kcl  any 
as.sistancc  of  anyone  wliomsoever;  and  who, 
without  fortune,  tinds  herself  under  s<;vcnil 


Note.— f»ritvi<e  land  claitm^—MiMvntH. 

The  early  StAtutf>8  relating  to  land^  and  land 
'lalms  in  tlic  territory  now  lorniinR  the  State  of 
Musouri  are  construed  and  appli'  d  iti  the  foUow- 
Inf  CMMw:  Henderson  v.  Poin  l.  \t4  r,  12  Wheat., 
•i*t;Hos8  V  Hat  land.  1  Pet-.tif*.');  l^tndes  v.llrunt.  10 
Hoir.,3U*;  Hiii.'i -s  v.  fJray,  hi  Ilow.,4.H;  McCabe 
^  WortbliiKt4*u.  10  How.,  tie:  (iamacbe  v.  Plguig- 
"ot,  lsaow.,4&t:  Ooitaidv.  8toddard(M  How^ 
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494;  West  V.  Coehran,  17  How.,  400;  O  Brien  v. 
Perry,  1  Black  ,  I  f.';  lilnsijow  v.  Hortiz,  1  Ulack., 

JVUT). 

Aiitf*  thi  cfHiJttructiim  nnd  apjAicatum  nf  the  Act 
of  Jul}/  4th.,  1836,  conHrming  Ih*'  lUriMlntm  u/  the  i-oni- 
migniunem  u}>«m  Innd  clnit»>*  in  J/iVwmn,  8C«;  Stod- 
dard v.  ChamlK-rs»,  2  How..  ;  lilssell  v.  PenroiJ*'.  5 
How.,  317:  Menard  v.  Maasejr.ii  Uuw.«aKt:  Laodes 
V.  Brant,  10  How..  MA. 
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points  of  view  id  a  calamitous  situation,  which 
appears  to  her  to  be  worthy  to  attract 
the  attention  of  the  good  heart  everybody 
knows  you  possess.  Full  of  this  idea,  and  con- 
vinced of  the  genernsily  of  the  government, 
which  has  never  ceaM.'(l  to  ;;rant  favors  to  the 
unfortunate,  and  to  l>e  purticularlv  the  pro- 
tector of  orphans,  she  hopes  you  will  be  pleased 
to  grant  to  her  the  concession  of  a  tract  of  land 
situateil  to  the  so\ith  of  this  town,  and  beine 
vacant  lands  of  his  majesty's  domain,  and 
which  may  contain  two  htinured  and  thirteen 
arpents  in  superflcie.  more  or  less;  which  land 
shall  be  bounded  as  follows:  to  the  north, 
south  and  west,  by  the  vacant  lands  of  the  do- 
main, and  to  the  east  by  a  concession  of  some 
width  belonging  to  Mr.  Antonio  Souiard. 

"Such  is  the  statement  of  my  misfortune 
and  pretensions,  and  1  presume  to  hope  this 
favor  of  the  generosity  of  a  benevolent  and 
generous  government,  and  of  a  chief  as  worthy 
as  you  are  to  fultlll  its  benevolent  intentions. 

"  Marie  Nicolle  Lks  Bois. 

"St.  Louis,  May  10,  1803." 

The  concession  was  as  follows: 

"  St.  LoiTis,  OF  Illinois,  May  lllh,  1803. 

"  Having  seen  the  foregoing  statement.  I  do 
grant  to  Marie  Nicolle  Ia;  Bois,  for  her  and  her 
heirs,  the  land  which  she  solicits,  in  case  it  is 
not  prejudicial  to  any  person;  and  the  surveyor 
45 1*1  of  this  *irpper  Louisiana,  Don  Antonio 
Soulanl.  shall  put  the  petitioner  in  possession 
of  the  quantity  of  land  she  solicits  in  ^he  place 
designated;  which,  when  executed,  he  shall 
draw  out  a  plat  of  survey,  delivering  the  same 
to  the  party,  with  his  certificate,  in  order  to 
serve  to  her  to  obtain  the  concession  and  title 
iu  form  from  the  intendant-gcneral.  to  whom 
alone  corrcsjwnds,  by  royal  order,  the  distribut- 
ing and  granting  of  all  classes  of  lands  of  the 
royal  domain. 

"  Carlos  Dkiiai  lt  Delassi  s." 

0/  Survey. —  Upper  LouUiana,  DUtrict  of  Stt. 
Lui*  (if  Iltinou. 

The  survey  was  as  follows: 

Nof€.  The  bounds  set  to  all  corners  are 
shown  on  the  plat. 

All  the  line  trcH«  were  marked  with  one  blaze 
above  two  notches.  The  trees  on  both  sides  of 
the  lines  were  blazed  only. 

llegistered  in  Book  B,  of  the  surveys  for  said 
district,  folio  17.  No.  20. 

Of  Certificate  of  survey . 

"Dan  Antonio  Souiard,  Stirveyor-General  of 
Upper  Louisiana:  I  d«>  hereby  certify  that  I 
have  meustired,  run  the  lines,  and  l>ouuded,  in 
favor  of  Marie  Nicolle  Les  Bois,  a  piece  of 
land  of  two  hundri'<l  and  fifty-four  arju-nts  and 
fifty  jx-rches  in  Mi|>erficie.  mejisured  with  the 
ptTch  of  the  city  of  Paris,  of  eighteen  French 
feel  in  length,  lineal  mea-Hure  of  the  said  city, 
according  to  the  agrarian  mejisure  of  this 
province;  which  land  is  situated  at  about  the 
distance  of  twenty  fivi-  arpents  to  the  southwest 
of  this  town  of  Saint  Louis,  atid  is  bounded  to 
the  north  northwest  by  lands  of  Don  Santiago 
Mackay;  to  the  east  ■southea^l  by  lands  be- 
longing to  me;  to  the  south  S4)uthwest  in 
part  by  lands  of  Don  Jh.  Brazeau,  and  by  va- 
cant lands  of  the  royal  domain;  and  In  the 
west  south  west  by  vacant  lauds;  which  iueas- 
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urcment  and  survey  I  took  without  regindiuf 
the  variation  of  the  needle,  which  i*  70  ») 
east,  as  is  evident  by  the  foregoing  figuntire 
plat,  on  which  are  noted  the  dimeosiooi.  di 
rections  of  the  lines  and  limits,  and  (Aher 
boundaries.  &c. 

"  Said  sur^•ey  was  executed  by  virtue  of  thr 
memorial  and  decree  of  the  Lieutenant-GoT 
ernor  and  sub-delegate  of  the  royal  fisc.  fkm 
Carlos  Dehault  Delassus,  dated'  11th  Mat. 
1803. 

"  In  testimony  whereof,  I  do  give  the  pn* 
ent,  with  the  preceding  figurative  plat,  eir- 
cuted  by  my  exertions  on  the  27lh  of  May  of 
the  current  year,  in  St.  Louis.  Auguai  2u. 
1803. 

"Antonio  Soulard,  Surveyor  Geneml. 
"Truly  translated,  St.  Louis.' December  15. 
1832.  Julius  Dk  Mo;.  " 

*2.  Proceedings  of  the  board  of  com-  (•452 
missioners  established  by  the  Act  of  Congrw* 
passed  on  the  2d  of  March,  1805. 

Proceedings  of  CommiMnonert, 

"  Friday,  Octo»)er  7ih,  1808. 

"Board  met.  Present:  The  Hooonble 
Clement  B.  Penrose  and  Frederick  Bate«* 

"Marie  Nicolle  Lea  Bois.  claiming  two  bun 
dred  and  forty  four  and  one  half  arprotstit 
land,  situated  in  the  commons  of  St.  L«^ok 
produces  to  llie  board  a  concession  from  [>>« 
Charles  Dehault  Delaasus.  Lieutenant  Got 
emor  for  the  same,  dated  May  lllh.  lUm.  ft 
plat  and  certificate  of  survey,  dated  27lh  Hit. 
1803,  and  certified  20lh  August,  same  year 

"  Laid  over  for  decision;  board  adjoarw*! 

"Clkmext  B.  Pknbo«. 
"  Frederick  Batb*  " 
"  Wednesday.  August  21<t.  1811. 

"Board  met.  Present:  Clement  B.  Pennx 
and  Frederick  Bates,  commissioners. 

"  Marie  Nicolle  Lea  B<»i8.  claiming  two  bun 
dred  and  forty-four  and  one  half  ar]it-nt*  i>f 
land  (see  book  No.  3.  p.  282).  It  is  the  opiok* 
of  this  board  that  this  claim  ought  not  to  be 
confirmed. 

"  Board  adjourned  until  ttvmom>w.  eicli» 
o'clot^k  A.  M.         Clement  B.  Pexko«. 

"  Freukrick  Batkk' 

8.  Proceetiings  of  the  l)oani  of  commit 
sioners.  established  by  the  acts  of  July  t, 
1832.  and  March  2.  1833. 

"  Thursday.  November  29. 

"  Board  met  pursuant  to  adjoummeot.  Pn>- 
ent:  Lewis  F.  Lion  (andl  F.  R  Coowbt 
commissioners. 

"Marie  Nicolle  Les  Bois.  by  her  )egtl npn- 
sentatives,  claiming  two  hundrH)  and  fc*^ 
four  and  a  half  arpents  of  land  (M«  hoakC 
pp.  73.  74,  and  75.  No.  3.  p.  888,  Na  8t 
:^28\prxxluocs  a  paper,  purportinsr  to  be  i 
inal  concemion  for  two  hundred  and 
ar|)ents  of  land,  more  or  !«»«,  from 
Dehault  Dela-nsus,  dated  lUb  of  3faj. 
also  a  paper,  purporting  to  be  B  pUt  aad 
tificate  of  survey  for  two  hundred  ud  * 
four  arpents  and  fifty  percbc*.  taki 
May.  and  certified  20th  of  Attgnit.  IM' 
Antonio  Souiard. 

•  M.  P.  UhIuc,  duly  swora.  wUl  UmI  tfa 
signature  to  said  copceMioa  U  in  the 
hatidwriting  of  tho  said  Ouuios  D. 
and  the  signature  to  said  oertlflcalc  of 


is  in  the  proper  handwriting  of  RHi<l  Soulard.  j 
-The  board  adjounied  aoUl  to  morrow,  at 
ten  o'clock  JLVL  L.  P.  Lcm. 

"F.  R  OOWWAT." 

"Tuesday,  November  5ih.  1833. 

"The  board  met  pursuant  to  udjourument. 
Present:  L.  F.  Linn,  A.  O,  Harrlaon,  F.  R. 
Conway,  commissioners. 

"Marie  Nicolle  Lea  Bois,  claiming  two  hun- 
dred anil  forty  four  and  h  half  arpents  of  land. 
uSee  pp.  64  and  05  of  this  book,  Ho.  6.)  The 
boara  wte  nnaniinously  of  opinion  that  thn  dslm 
nu'zhl  to  1h'  confirnicd  to  the  said  Miirie  Nicolle 
Us  Bois,  or  her  legal  repreaeatatives,  according 
to  the  coDoessioa. 

"The  board  adjourned  until  to-monow  at 
aiae  odock  A.  M.  L.  F.  Linn, 

"F.  R.  C^ONWAT. 

"A.  G.  HAmiiftON." 

4.  The  Act  of  Congress  passed  on  the  4th 
ofJnly.  1888. 

The  purport  of  this  act  is  set  forth,  under 
the  eighth  liead  of  the  plaintiff's  title  in  the 
cafe  of  Marknij  r.  DUIon. 

5.  A  ccriiticate  of  the  surveyor  of  the  pub- 
fie  lands,  dated  September  6.  1888. 

This  certificate  is  as  follows: 
Pial  and  Ogrtifieate  of  Survey,  by  AvthorUn 
the  United  Stat&t. 
••Surrey  No.  8184. 
"  Pint  and  description  of  the  survey  of  n  tract 
of  two  hundred  and  four  arpents  and  fifty 
perches,  equal  to  two  hundred  and  eight  acres 
of  land,  situated  in  township  forty-flve,  north 
of  the  bR.sc  line,  ninge  seven,  east  of  the  fifth 
principal  meridian,  in  the  State  of  Missouri, 
executed  on  the  tweaty-flfth  day  of  Septcni 
her,  eighteen  hnndnw  and  thirty  eight,  by 
Charles  De  Ward.  d(  puty-surve  <  :  under 
instructions  from  the  surveyor  of  the  pMblic 
lands  In  the  States  of  IlUnoh  and  Mssoari, 
dated  the  sixth  day  of  September,  eighteen 
hundred  and  thirty-eight. 
'This  b<  ing  the  ii-act  of  land  grunted,  on  the 
(Icventh  dav  of  May.  eighteen  hundred  and 
three,  to  Marie  Nicolle  Les  TkAn,  by  Charles 
Dehault  Deiassus,  then  Lieutenant-Governor, 
for  the  gi»vemmpnt  nf  Spain,  of  the  Province  of 
Upper  Louisiauu,  .«3urvc^cd  im  the  twenty- 
*'/venth  tlay  of  May,  eighteen  hundred  aud 
sbree,  by  Antoiue  Soulard,  Spaaish  surveyor  of 
the  same  province,  and  confirmed  to  the  said 
Marie  Nicolle  Ia'h  Bois,  or  her  legal  representa- 
tives, by  the  Act  of  Congress  of  the  United 
States  approved  the  fourth  of  July,  eighteen 
hnndred  and  thirty  six.  entitled   A  ii  A  t  eon- 
drnitng  claims  to  laud  in  the  .StAle  ui  Mliiiiouri, 
and  for  other  purposes,'  according  to  the  de- 
cision. nximberf?d  thirty-nine,  of  the  report  of 
the  board  of  commis-sioners  appointed  by  the 
\c\  of  Congress  approved  the  ninth  of  July, 
'^i^'hie'^n  liundre<l  and  thirty-two.  entitled  *An 
Act  for  the  final  adjustment  of  private  iaud 
454*1  *cJalms  in  Missouri:  and  the  Act  of 
f  on'.rTeH«?  approved  the  second  of  March,  eight- 
txn  hundred  and  thirty-three,  supplemental 
thereto." 

Then  follows  a  minute  description  of  the 
lead  by  meteaand  bonnda. 

Dtf0Mkmf*  TOIe. 

The  eridenoe  offered  by  the  defendant  oonslat- 
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ed  of  the  first  six  heads  of  the  titlp  offered  by 
the  defendant  iii  the  ease  of  Mwrhty  V.  DiUon. 

He  further  offered  a  plat  and  survey  of  the 
common,  made  in  Kovember.  1889,  under  in- 
struction.s  from  the  surveyor  of  public  lands  in 
the  Slates  of  Ulinois  and  Missouri,  and  the  fol- 
lowing certificate: 

"SimvEYOR's  Okfice,  / 
St.  Loris.  7th  of  April.  1841.  f 
"The  foregoing  plat  and  desc^ription  of  tlu; 
survey  of  the  commons  of  St.  Louis  are  cor- 
rectly copied  from  pp.  74,  7),  and  7tf  of 
reconl  book  C,  in  this  otlicc.  The  plat  of  the 
survey,  No.  3,  184,  subsequently  made  of  tiic 
claim  of  Marie  Nicolle  Les  Bois,  within  the 
survey  of  said  commons,  is  this  day  laid  down 
on  the  said  foregoing  plat  of  the  common, 
aocordinc  to  the  survey  of  the  said  claim  of 
Marie  Nicolle  liCS  Bois. 

William  Mit.tu  iik 
"Surveyor of  the  Public  Lands  in  tiie  Stalet> 
of  UUnob  and  Miseouri.'* 

The  evidence  being  closed  on  both  sides,  the 
counsel  filed  the  following  agreement: 

Agreement  by  Piartie$, 

It  was  agreed  by  the  parties,  tliat,  at  the  time 
of  the  commencement  oi  this  suit,  the  defendant 
was  in  the  actual  possession  and  occupation  of 
twenty  acre.s  of  land,  jmrcel  of  the  tract  of  land 
in  the  declaration  meulioued,  as  tenant  of  the 
city  of  8t.  Louis,  claiming  the  same  as  common 
belonging  to  the  inhabitants  of  St.  Louis,  and 
further.  Uiat  the  matter  of  dispute  in  this  acliOQ 
exceeds  the  value  of  two  tboiiMod  dollars,  ex* 
elusive  of  costs. 

It  was  also  admitted  by  the  parties  that,  from 
a  short  time  after  tlie  settlein(  nt  of  the  village 
of  St.  Louis,  there  was  a  fence,  commencing 
aboyethe  town  of  St.  Louts,  running  westward- 
ly  a  little  west  of  the  village,  until  it  came  to 
the  hill  near  the  cuurt-house.  and  then  ran  in  a 
direction  .south  of  west,  until  it  reached  the 
line  of  the  liarriere  des  Noyer  fields,  and  then 
running  southwardly  along  the  trout  of  thone 
fields,  until  it  reached  the  Carondelet  fields,  and 
from  that  jviint  ext^tnded  to  the  river.  The 
land  on  the  eastern  side  of  that  fence  was  used 
by  the  inhabitants  of  the  town  for  the  pasturage 
of  cattle,  and  for  the  supply  of  wood,  and  was 
always  *called  the  common  of  the  town.  [*465 
while  the  land  on  the  western  side  was  jised  for 
cultivation.  The  land  In  question  lies  on  the 
eastern  side  of  this  fence,  and  within  what  was 
called  the  conunon,  Tlie  fence  above  men- 
tioned was  destroyed  in  the  year  17^7,  at  which 
time  the  cultivation  of  the  common  fields  west 
of  said  fence  wa»?  discontinued. 

The  counsel  for  the  plaiulill  then  moved  the 
court  to  instruct  the  jury,  that  the  survey 
offere<l  by  the  inhabitants  of  St.  Louii$,  in  sup- 
port of  iiieir  claim,  upon  which  survey  was 
lidd  down,  at  the  request  of  the  claimants,  the 
concession  and  survey  of  Marie  Nicolle  Les 
Bois,  excludes  and  protects  from  the  confirma- 
tory operation  of  the  acts  of  Conure.ss  of  18th 
June,  Idld,  aud  Act  of  Conicreas  of  27lh  June. 
1831 .  the  title  of  said  Marie  Nicolle  IjCS  Bois  to 
the  tract  granted  to  her. 

Which  instruction  the  court  refused  to  give; 
to  which  decision  the  plaintiff,  by  her  oomnel, 
excited. 
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Imttrvrtinm  Girrn. 
Tl»e  cfMiri  tlu'n  in«lruclfd  the  jurj*  m  follows: 

1.  That  the  iiiliabitants  of  ihe  town  nf  St. 
Louis  were  c<)ntirme<l  in  iheir  t  hiini  to  com 
mons  bv  the  acts  of  Congress  of  1812  andl  831. 

2.  That  the  notice  of  claim  of  uiid  inhabit- 
ants. RK  filed  with  the  recorder  of  laud  titles, 
and  exhibited  before  ihc  board  of  commis* 
aioners.  read  here  to  tbe  jury,  if*  evidence  of  the 
extent  of  the  .-.liil  cluiin  to  siid  commons. 

8.  If  the  claim  of  the  plaintiff  is  included 
within  the  bonndaiy  of  the  lands  confirmed  to 
the  town  nf  St.  Louis  by  the  acts  of  1812  and 
I8^il,  then  the  Jury  must  find  for  the  defendant; 
because  those  acts  pn$.scd  the  title  to  the  land 
In  C(»ntrovr*r=y  tn  the  inhabitants  of  said  town. 

To  wliieh  i»j>iniou  of  the  court,  in  giving 
thetmid  instructions  the  nlaintilT,  by  her  coun- 
sel, exreptrd.  A  nd  the  plaintilT  pn»ys  the  court 
tt>  sign  ttud  tteal  this  bill  of  exceptions,  which 
is  done  accordingly,  this  14th  day  of  April, 
1841.  J.  Catiion.  [heal. 

R.  W.  Wki.i.s.  [kkai,.; 

Under  these  instructions,  the  jury  found  for 
the  defendant,  and  to  review  thuni  the  present 
writ  of  error  was  brought. 

The  cause  was  argued  by  Mr,  Mageiiu,  who 
made  the  following  points: 

1.  That  the  grant  and  order  nf  survey  by 
the  lieutenant  L'<)vernor.  in  May,  1H03.  and  the 
Bunnt^  made  in  conformity  thereto,  raise  a  le- 
gal presumption,  th.'it  at  that  date  the  laud  80 

franti*d  and  surveyed  was  royal  domain. 
fe50*]    *2.  That  the  evidence  given  on  tlic 
part  of  the  defendant  was  not  sufficient  tore- 
hut  that  pref^uujption. 

8.  That  by  virtue  of  said  grant  and  survey, 
the  plaintiir  was.  in  contemplation  of  law.  in 
possession  of  the  laiul  iu  dispute  on  May,  1808. 
and  roiild  not  In-  devested  tlit  rt  nf  under  the 
Act  of  1812,  except  by  actual  exclusive  ad- 
vene postetoiioii  of  the  same  m  commons  by  the 
inhnl)iiHni.s  of  8t»  Louis  uptotlie  20th of  De- 
cember, 1803.  . 

4.  That  the  grant  and  survey  to  the  plaintiff 
piv*'  her.«iich  ri  ri;:ht  to  the  premises  nj*  came 
within  lilt' tt  ini  ■  iiroperly,"  under  the  treaty 
of  Louisiana,  and  tiiat  notice  of  her  claim 
havtn;;  duly  filed  by  tlif  recorder,  she  eouM  { 
i<"i  lie  devested  tliereol  by  the  Act  of  IHl  j  ur  i 
1831. 

6.  That  by  the  Act  of  1812.  legal  proof  lie- 
fore  the  recorder  of  continued  iniiuliiiaiiou. 
cultivation,  or  jxjssejision  prior  to  and  up  to  the 
SiUlh  of  December,  was  made  a  condition 
preceilentto  the  condrmatfon  of  claimn  to  lots 
or  land  under  thai  act.  and  lliat  unless  ihe  re- 
corder. Upon  the  proof  made,  coDdrmed  the 
claims  tulwnitted  to  him  for  faavestigation,  or 
n-ported  ihem  tn  Conirress  for  etmflrmation.the 
same  are  not  contimied  by  liie  Act  of  1812  or 
tliat  of  1S:U. 

(i.  Tliai  (lie  plat  and  survey  of  Mackay,  if 
received  as  evidence  of  the  extent  and  bounda- 
ries of  the  land  claimed  as  commons,  are  evi 
dence  also  to  show  ihnf  tlie  tract  granted  to  the 
plaintiff  was  not  claimed  as  commons,  or  con- 
firmed to  the  inhabitants  of  St.  LouIk  as  such, 
by  the  Act  of  1812  or  \mu 

Mr.  Jnaii^^  Catbon  delivered  the  opinion 

of  tlie  court; 
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This  case  comes  up  by  a  writ  of  error  to  tli^ 
Circuit  Court  of  the  Distrtet  of  Missouri.  Ili* 
an  action  of  ejectment  for  twu  hundred  and 
eight  acres  of  land.  lying  within  the  mmmrfn* 
of  St.  T<ouis.  and  confirmed  to  the  plaintiff  li}- 
tlie  Act  of  Congress  of  .July  4.  1886:  and  wiia 
surveyed  by  the  authority  of  the  United  i^tatet, 
in  September,  1838.  The  Act  of  1838.  and  the 
aurvev.  made  out  a  good  priuui  fixcU  title  (or 
the  lUaintilT. 

The  defendant  claims  tiik  under  Uie  dlj  of 
St.  Louis;  and  the  title  of  Ihe  city  depends  m 
its  grant  of  tin  <  nmons  by  the  act^  '  f 
\  anil  1831.  The  evidence  of  identity  and  ttound 
.  ary  of  neither  claim  being  dbputed.  the  plifot- 
j  iff  moved  the  court  to  inKlmct  tin-  jiir\-,  th»t 
the  survey  olYered  by  the  inliabitantH  of  Si. 
I  Louis  in  support  of  their  claim,  upon  wlttdi 
!  survey  wa-s  laid  down,  at  ih< m^n'-st  of  ^bt- 
'  claimants,  tiic  conc^ion  and  survey  Mirie 
Nicolle  Left  Bois*  excludes  and  prcitecU  frois 
tlie  confirmatory  operation  ol  the  Act>5  of  Cob- 
gressof  13th  June,  1812,  and  Act  of  ('onirn-* 
of  27th  June,  182)1.  the  title  of  said  !flari<- 
^licolle  Bob  to  tbe  tract  innoted  u>  ber; 
which  Instnietlon  was  refused.  Tlie 
referred  to  w-as  one  made  of  tlii-  ( r>mraon5  m 
*1806.  by  James  Mackay;  and  oo  a  2*457 
plat  of  the  survey,  filed  with  a  notice  of  dysi 
before  the  hoard  of  commissioner*  rrc^nrred  hj 
virtue  of  tlie  Act  of  1805.  to  examine  and  n 
port  on  French  and  Spanish  claims,  thi"  of  L<i*^ 
Bois  was  laid  down,  with  »lx  oih<  r^  MicloiT'* 
survey  was  a  private  one,  made  at  the  inrt*nrc 
of  the  inhabitants  of  St.  Louis,  and  wss  not 
binding  on  (he  rights  of  anyone;  nor  did  it 
profess  to  exclude  the  pretensions  laid  do\»  n 
on  the  plat,  as  not  being  part  f»f  the  town  rora 
mon,  but  the  reverse.  lor  our  further  views  oo 
the  question  presented  hy  the  instnictkm.  we 
refer  lowlnit  i>- said  on  it  in  the  cjim*  of  - 
X:a|r>  Uein  v.  IHUon,  submitted  to  us  at  the 
same  time  with  tbe  present. 

The  court  then  instructed  the  juiy  as  fol- 
lows: 

1.  That  the  inhaWtanta  of  the  town  of  9l 

Louis  were  confirmed  in  their  claim  to  ctm- 
mons  bv  the  acts  of  Congn-ss  of  1J<12  «?k! 
1881,  ' 

2  That  the  notice  of  claim  of  said  inhahi; 
utiis,  Hn  hied  with  the  recorder  of  land  titU-^ 
and  exhibited  before  the  board  of  C0mmi<#i4>n 
ers,  read  here  to  the  jury,  is  evidence  of  tbe 
extent  of  the  said  claim  to  said  commons. 

3.  If  the  claim  of  the  plaintiff  is  inrlud<-ii 
within  the  boundary  of  the  land*  confinned  U> 
the  town  of  St  Louis  by  ihi»  acts  of  IMt  aw! 

1881,  then  the  jury  mu-t   find  f..r  th.'  d.  f,  >1 
ant;  becAUi>e  those  acta  (msscd  the  title  to  \b<r 
land  in  controversy  to  the  InbaUiame  of  sdd 

town. 

These  were  exct'pted  to. 

As  to  the  first  instniction  given^  ft  may  br 
remarked,  that  bv  the  Act  of  .Time  13.  Ii*l2 
Congress  provided,  that  the  rights,  titU*  ath] 
claims  to  town  or  village  lots,  oat  1'  r  omnK^ 
fi(dd  lots,  "and  commons."  in.  ndjt)ining,  an.i 
belonging  to  St.  Louis  (and  ot  iter  towns)  sjiKMil"! 
be.  and  the  same  were  thereliy  ooofinned  to 
the  inhabitants,  &c. 

That  this  was  a  general  confirmation  of  rhi 
common  to  the  town  as  a  eomiimniiy  no  O'c 

lias  ever  doubted,  so  fares  theconiinu'iTior:  op 
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«r&ttnl  on  tl)e  lands  of  the  United  States;  and 
t4)  whlcli  no  individual  claiin  or  prpten«ion  was 
«ct  up;  aD(l  the  ^utaiiuu  amiu^  on  the  iu8truc- 
tion  IS,  whether  the  plafntiff's  eiaim  was  ox- ' 
cxpHii  directly,  or  by  reason  of  a  prior  right ! 
ve5>ied  ill  IhL-  plaintiff.    The  only  direct  excep-  i 
tion  in  the  licl  is  the  proviso,  "That  nothing  ■ 
bereia  contained  shall  be  construed  to  affect  j 
the  rights  of  any  persons  claiming  the  same  ' 
jinds,  or  any  part  llicrcof,  who^  claims  have 
bem  cauflrmi>d  by  the  '  board  of  cominis- 
rioam'  for  adjusting  and  settlings  daiiiiB  to 
land  in  llu-  <aifl  territory."  ! 

The  board  referred  to  was  organized  accord- 1 
injr  to  tlie  Act  of  March  9,1805,  with  powers  to  I 
t'Xamini'Mich  rhilms  as  that  of  the  i)1aintifr,  and  : 
:>>  decide  ou  their  validity ;  and  although,  t^y  the 
■icU  no  power  was  given  to  make  a  condoaive 
» jjudication  without  iln-  sanction  of  Congress, 
ytr   if  auiy  claim   was  ilcclure<l  goo<l  and 
'l58*]*»aJid,  and  n  t  ommended  for  rontirma- 
ti'iu.  it  was  of  the  class  mentioned  in  the 
forijjoing  proviso,      we  suppose,  oven  when 
u  t/'d  on  under  tlie  Act  of  1805;  but  by  the  Act 
,)f  March  3.  1807,  eec.  41,  the  iK>wers  of  the 
"nnimissioners  were  extended,  and  confirma- 
'k'Qs  of  various  classes  of  claims  were  author- 
aed  to  be  made  by  the  board  conclusively, 
wHbont  the  intervention  of  Congress;  and  for 
xhktx  patents  wtrc  to  i.s.su(-.  on  surveys  made 
jy  otiicen  of  tlie  United  States. 

Hie  foregoing  were  the  only  description  of 
ille-s  excepted  tnim  llir-  Act  of  ISTi;  and  as 
ti<-  plaintiff  H  was  not  one  ot  ttiem.  the  uct  did 
>>t  apply  to  it  in  the  saving  clause. 

The  next  inquiry  on  the  first  instniifion  nivcn 
>,  as  to  the  operation  of  the  Act  of  iH^l  on 
hff  plaintiff's  claim. 

The  A(  t  of  May  2C^,  1824,  gave  jurisdiction 
0  the  District  Court  of  the  United  Slates  for 
he  Missouri  District,  to  liear  and  adjudge,  in  a 
Ti'>le  of  proceeding  according  to  the  rules  gov- 
■rning  courts  of  equity,  on  all  claims  of  the 
itscription,  and  that  were  in  the  situation, 
it  the  plaintiff's,  llie  United  States  being  de- 
'endanbi;  and  either  party  having  the  right  of 
ppeal  to  the  Suim-nic  Court. 

The  Mth  section  of  the  act  declares,  "That 
-iy  claim  not  brought  before  the  District 
"ourt  within  two  ycius  from  the  pnssinir  tlicrc- 
•f  iihaU  be  forever  barred,  both  in  law  and 
qaity:  and  that  no  other  action  at  common 
iw.  or  prfK-mlin2r  in  equity,  ''hall  cror  there- 
liier  be  sustained  in  any  court  whatever,  in 
elation  to  said  claim.  "  ' 

An  act  for  the  relief  of  Phineas  Underwood,  i 
ud  k»r  other  purposes,  passed  thu  22d  May,  | 
NltJ,  sec.  2  (1  United  States  Land  Laws,  924).  | 
leclares,  that  the  time  for  filini:  jietifions  uniler ' 
be  Act  of  1824  shall  be,  and  i.s  hereby  extended 
0  the  26lh  day  of  May,  ISJfs. 

The  Act  of  May  24tii.  ]  S:^S(4  Litt.  &  Brown's 
d.,  ch.  90.  298).  declares,  that  the  district 
ourts  shall  be  open  for  the  recc-iving  petitions 
if  claimants,  under  the  Act  ol  1834,  imtil  the 
«tb  day  of  May,  1839,  and  that  the  act  shall 
oDtinue  in  force  for  the  purjH>so  of  enabling 
iatmaots  to  obtain  a  final  decision  on  their 
latan  Qnta  the  26th  day  of  May.  1880,  and  no 
:>ngcr. 

The  plaintiff  instituted  no  proceedings  be- 
on  tbe  District  Court  under  the  Act  of  1824; 
ad  on  the  26tb  day  of  May,  1899.  her  claim 


stood  and  was  barred.  For  further  views 
of  this  court  on  the  chanicter  of  (he  bar,  we 
refer  to  the  cases  of  Barry  v.  (Jai/Ude^  How- 
ard, 53),  and  Ciauteau  v.  EekKart  (2  Howard, 

352). 

In  January.  IS'^l,  the  city  of  St,  Louis,  and 
other  towns,  applied  to  have  their  rights  of 
common  further  confirmed  and  regulated;  and 
an  act  of  Congress  was  passed,  declaring  "That 
the  United  States  do  hereby  relirujuish  to  the 
inhabitants  of  the  several  towns  of  St.  Louis, 
Ac,  all  the  right,  title  and  interest  in  and  to 
*the  town  or  villaire  lots,  out  lots,  com-  f*450 
raon  field  lots,  and  commons— to  he  lield  by  the 
inhabitanta  of  the  said  towns  in  'full  property,* 
and  to  be  regulated,  nr  dispo'sexl  of,  for  the  use 
of  the  inhabitants,  according  to  the  Inwnof  the 
State  of  Missouri."  This  law  ve^ii-d  in  the 
city  corporation  the  town  eommnn.  in  fee  si m 
pie,  and  gave  full  power  to  the  ]/e?is1aturc  of 
Missouri  to  incorponite  it  into  the  ( iiy.  by  ex- 
tending the  city  rli;irter  over  it  Tiie  im- 
parlance of  tlie  act  will  l»f  understood  when 
we  examine  the  plat,s  and  ojlu  r  evidences  in 
the  record;  from  which  it  will  be  seen  that  the 
city  is  spreading  over  the  eastern  lines  of  the 
common,  and  that  it  is  in  part  sold  out  in  lots 
by  the  corporation  already,  and  last  becoming 
part  of  the  city. 

Les  Bois  standing  barred  when  the  Act  of 
1881  was  passed,  in  November.  1h32,  the  cItT 
caused  the  common  to  be  officially  surveyed, 
under  instructions  from  the  Surveyor  General 
of  Illinois  aud  Missouri,  according  to  the  Act  of 
20th  May,  1834,  se<^  2  (1  United  SUtes  Land 
Laws,  ch.  311).  This  surve  y  was  a  public  one, 
binding  ou  the  United  Slule.s  and  the  city  cor- 
poration; and  was  duly  recorded  by  tin-  sur 
veyor  general  in  lii<  uflice.  A  copy  of  the  plat 
is  in  the  record,  with  a  detailed  description  of 
landmarks,  courses,  and  distances;  and  thc>se 
were  given  in  evidence  to  the  jury  in  the  Cir- 
cuit Court.  Thus  stood  the  defendant's  title. 
On  July  9th.  1832.  a  law  was  pas>e<l  by  Con- 
gress, authorizing  commissioners  to  be  ap- 
pointed to  act  on  claims  not  confirmed  pre- 
viously; and  on  the  nth  of  \ovrrnlMT,  IH.']  !,  the 
board  organized  under  the  act  declarcil  Les 
Bois'  claim  valid;  and  Congress  confirmed  it, 
Julv  4th,  IW. 

To  avoid  the  bar.  under  these  circumstances, 
and  to  show  that  neither  the  Act  of  1813.  or 
that  of  1831.  coidd  deprive  tlie  plaintiff  of  her 
right,  it  is  insisted  she*  hiui  a  vcsietl  interest  to 
the  land  confirmed  when  the  United  States  ac- 
quired Loiiisiruia.  which  is  protected  by  treaty 
stipulation,  and  tiuit  such  right  no  act  of  Con- 
gress could  defe.it ;  that  by  the  third  article  of 
the  Treaty  of  1803,  with  France,  the  inhabit 
unts  of  the  ceded  terril«>ry  were  to  be  incorpo- 
rated into  the  Uni<m,  to  be  admittoii  to  the 
rights,  lulvantages,  and  immunities  of  citizens 
of  the  United  States, and  jn  the  mean  time  they 
were  to  hv  tnaintained  and  protected  in  thf 
free  enjoyment  of  their  liberty,  property,  and 
religion.  And  this  implied,  that  after  their  ad* 
mission  they  should  be  equally  protected,  aud 
that  such  would  have  hecn  the  measure  of  jus 
tice  applicable  to  their  rights  of  property  by 
the  laws  of  nations,  had  the  treaty  Tieen  sdeut 
on  the  subject.  On  this  assumption  the  plaint- 
iff mainly  relics;  that  it  is  true  in  the  abalract  la 
not  doubted,  but  it  InvolreaaeTeraloppodng  con- 
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siderutions  applicable  to  her  title:  1.  Whether 
such  a  vested  property  in  the  soil  existed  in  Les 
Bois,  iK'forp  the  date  of  the  treaty,  as  bound 
the  government  of  Spain  to  perfect,  b^  the  ex- 
ecution of  a  complete  title,  the  first  mcipient 
460*J  step.  2.  Whether  "the  judicial  power 
has  any  jurisdiction  to  interfere  and  enforce 
such  right,  supposing  it  to  exist. 

That  this  government  had  imposed  on  it  the 
same  duty  to  perfect  the  title  that  rested  on 
Spain  before  the  country  was  ceded  is  not  open 
to  question ;  but  this  was  all  the  United  States 
were  bound  to  perform.    How,  then,  did  the 

filaintifT's  claim  stand  previous  to  the  cession, 
ler  first  decree  and  order  of  survey  bear  date 
in  May,  1802,  ami  the  survey  was  made  in 
August,  1803;  but  there  is  no  evidence  that  any 
part  of  the  land  was  either  occupied  or  culti- 
vated. The  lieutenant  governor's  decree  is  in 
the  usual  style,  and  concludes,  "that  it  is  given 
to  serve  the' interested  party  to  obtain  the  con- 
cession and  title  in  form,  from  the  intendant- 
general,  to  whom  alone  corresponds,  by  royal 
order,  the  distributing  and  granting  of  all  classes 
of  the  royal  domain. 

On  the  22d  of  October,  1798,  the  King  of 
Spain  appointed  Morales  intendant-general  and 
sub-delegate;  he  kept  his  office  at  New  Orleans, 
and  was  charged  with  the  superintendence  and 
granting  of  the  public  domain  in  the  provinces 
of  Upper  and  Lower  Louisiana,  "to  the  con- 
clu.sion  of  all  other  authority."  On  July  17th. 
1799.  Morales  published  his  regulations  to  the 
inferior  ofllcers  and  the  people  of  the  provinces, 
so  that  (in  his  own  language)  "all  persons  who 
wi.sh  to  obtain  lands  may  know  in  what  manner 
they  ought  to  ask  for  them,  and  on  what  con- 
ditions lands  can  be  granted  and  sold;  that 
those  who  are  in  possession  without  the  neces- 
sary titles  may  know  the  steps  they  ought  to 
take  to  come  to  an  adjustment ;  that  the  com- 
mandants and  sub-delegates  of  the  intendancy 
may  l>e  in  formed  of  what  Ihev  ought  toobserve.  ' 
&c.    (2  White's  Itecopilacion,  234.) 

By  article  eighteen,  it  is  declared:  "Expe- 
rience proves  that  a  great  number  of  those 
who  have  asked  for  land  think  themselves  the 
legal  owiuTH  of  it,  llios*'  who  Imvc obtained  the 
first  decree,  by  which  the  surveyor  is  orden-il 
to  mciisure  and  put  them  in  posse."«ion;  othera. 
after  a  survey  has  been  made,  have  neglected 
to  ask  the  title  for  the  property,  and  as  like 
abuses  continuing  for  a  longer  time  will  aug- 
ment the  confusion  an<l  di.s<^)rder  which  will 
necessarily  result.  We  declare  that  no  one  of 
those  who  have  obtained  said  decrees,  notwith- 
standing in  virtue  of  them  the  surve}'  has 
taken  place,  and  that  they  have  been  put  in 
possession,  can  be  regjinled  as  owners  of  laud 
until  their  real  litle.s  are  delivered  completed, 
with  all  the  formalities  l>efore  recited." 

The  formalities  recited  are  found  in  the  three 
preceding  sections,  which  give  precise  instruc- 
tions how  the  title  is  to  be  made  out,  and  where 
It  is  to  be  recorded,  by  the  officers  of  the  gen 
eral  intendancy.    The  nineteenth  article  de- 
clares: "All  those  who  'possess'  lands  in  virtue 
of  formal  titles  made  by  the  governors  [such  as 
Delajisus  wa^j  shall  be  pn>tected  ana  main- 
taiue<l  in  their  possessions."    And  by  article' 
tweniv:   'Those  who.  without  the  title  or  poa  I 
401*J  session  *mentioned  in  the  nineteenth 
article,  are  found  occupying  lands,  shall  be 
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driven  therefrom,  as  from  property  beloncim^ 
to  the  crown,"  unless  they  have  occupied 
same  more  than  ten  years. 

The  board  of  commissioners  who  confiraed 
Les  Bois'  claim  acted  on  the  principle  thsl  the 
regulations  of  Morales  were  not  in  force  in 
Upper  Louisiana,  more  than  thoae  of  the  roral 
governors,  O'Reilly  and  Gayoso.  But  as  ibe 
Lieutenant  Governor,  Delassus,  referred  Ih* 
claimant  in  this  case,  and  in  all  others  sofu 
we  know,  to  the  general  intendant  for  a  titk. 
and  the  instructions  point  out  the  temu  oo 
which  a  complete  title  can  be  had.  and  tke 
formalities  with  which  it  must  be  clothed,  it  it 
difficult  to  say  on  what  grounds  the  commk- 
sioners  come  to  the  conclusion  that  Horakf' 
regulations  were  not  in  force.  The  rules  of  pro- 
ceeding of  the  board  will  be  found  in  o  I> 
Green's  State  Papers.  707.  and  the  in«tnictioc4 
to  which  they  refer  in  2  Whites  Recopikcioo. 
228-244. 

In  an  affidavit  found  in  the  public  documesti. 
and  furnished  by  the  same  board  (5  I).  Gre«B's 
State  Papers,  708).  Delassus  states  bis  pncdce 
to  have  been.  that,  when  a  petition  was  pre- 
sentetl  for  land,  if  he  considered  the  ivliuooer 
possessed  merits  to  entitle  him  to  the  coDcanoo 
It  was  granted,  subject  to  the  confirmation  of 
the  intendant-general,  and  that  he  maik  as 
order  of  survey;  these  he  delivered  to  the  prti 
tioner;  but  that  he  kept  no  books,  dot  did  b« 
make  any  registry  of  the  decree  or  order  </ 
survey;  and  that  whether  the  surveyor  did  i« 
or  not  was  no  concern  of  his.  the  lieutenaal- 
govemor's,  nor  did  he  deem  it  material  mbta 
the  survey  was  made ;  as  to  this,  there  ww  ot* 
time  limited. 

From  this  loose  mode  of  proceeding,  it  in  mani 
fest  the  whole  matter  of  |K'rfeciing  the  title  »i* 
referred  to  the  intendant-general:  and  be.  ami 
those  acting  subordinate  to  him  in  this  nspen. 
were  undoubtedly  governed  by  the  iotcDdant  * 
regulations.  As  the  kings  representative  acil 
deputy,  he  was  to  judge  whether  the  cottsider 
ations  moving  the  lieutenant-governor  wtrt 
such  as  warranted  the  grant ;  next,  wbrthrr 
conditions  had  been  performed.  Jec  The  CEUi 
ing  power  was  in  a  great  degree  poUlieiL  nd 
altogether  the  exercise  of  royal  autbcMritv.  Mi 
of  course  subject  to  no  superviakm  bat  ogr  tk* 
same  high  authority  itself.  By  the  tmtf. 
United  States  assumed  the  same  exchaav*  ' 
to  deal  with  the  title  in  their  political  and 
eign  capacity,  nor  could  the  court*  of 
be  permitted  to  interfere;  if  thcT  ( 
by  their  decrees  complete  the  title,  all 
over  the  subject  might  have  been  defrtit 
by  the  courts  of  the  Union  only,  l 
State  courts  also.  And  therefore  tho 
porary  construction  and  prmctioal  . 
ing  of  the  treaty  for  forty  years  haa  been.  Ikal 
claims  like  the  plaintiff's  had  no  ataa^iyiii 
court  of  justice  until  confirmed  bj  OMgMik 
or  by  its  authority. 

Next,  it  insisted  that  the  conflnnatioBodfli 
established  the  ^original  validity  of  Lea  ^ 
Bois'  title :  that  this  stands  as  an   \'  ' 
concluded  fact,  which  a  court  of  jwCiot 
controvert;  and  the  confirmation 
ated  on  the  concession  of  180j, 
relation,  it  OTeireachen  the  confinnatiQBt 
town  common  of  1812  and  18SI. 

The  doctrine  of  relation  in  an  actiott  of 
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meet,  bj  which  the         title  by  patent  in 

made  to  take  dale  from  the  entry  or  incepiioji 
«f  tiUe,  is  fanuliar  in  some  of  the  States,  and 
hM  been  acted  on  this  eourt  It  applies  where 
b«ith  the  litipnnt  parties  have  a  grant ;  the  case 
oi  Hot*  V,  BarUind  ^1  l\'ter8,  655)  was  of  this 
deKription.  There  the  younger  patent  was 
founded  on  the  best  right  in  equity,  standing 
in  advance  of  cither  patent,  and  the  equities 
v«re  tried  at  law.  But  if  the  elder  or  Detter 
^Dtry  had  not  been  carried  into  a  grant,  a  court 
of  equity  uiiglit  have  admininlered  the  same 
measure  of  justice,  and  decreed  tlie  hiud  from 
liie  patentee,  whose  1^1  title  was  fouadcd  on 
ttie  Inferior  equity.  Tnis  is  the  oonstant  prac- 
t!  V  in  the  State  courts  in  similar  cases.  But 
when  courts  of  law  go  behind  conflicting 
intents,  and  contest  the  equMes  on  which  thef 
.>  founded,  it  Las  never  been  held  that  the 
piient  aided  the  equitable  title;  it  must  come 
10  support  of  the  gnmt,  and  stand  on  its  own 
nn  rit?.  So  in  tins  case,  the  plaintiiT  admits 
iiff  jjTtiai,  of  iii>elf.  isinsullicient  to  authorize  a 
rtcovery,  and  that  she  must  go  behind  it;  and 
th'Te  she  is  met  by  the  objection,  that  her 
cijdm  h:ul  do  standing  in  a  court  of  equity  or 
•^f  law,  up  to  the  date  of  its  confirmation,  and 
depended  on  the  political  power.  The  plaintiff's 
aNiumption  comes  only  to  this,  that  the  United 
Stales  erred  in  granting  the  conunon  first,  in 
pntjodioe  of  her  better  right  to  liave  the  first 
inmt  To  this  assumption,  the  answer  is,  tliat 
if  the  sovereign  power  wrongfd  her,  the  Is 
'(Without  remedv  in  a  muiucipal  court. 

The  second  instruction  given  b^  the  Circuit 
Court  was,  that  the  notice  of  claim  filed  with 
Uie  recorder  and  exiiibited  to  the  board  was 
evidence  of  the  estent  of  said  claim  to  com- 
mons. The  competency  of  the  evidence  was 
not  objected  to  on  part  of  the  plaintiti;  il  was 
su'  h  as  she  herself  resorteti  to,  for  the  estab- 
llslimeut  of  tlie  extent  and  boundary  of  her 
«wu  claim,  and,  aside  from  the  legal  and  official 
survey  of  the  commons  made  in  ISIVI.  is  the 
<mUj  evidence  of  boundury  that  is  likely  to  ez- 
hn  at  no  distant  fntore  day,  and  waa  the  usual 
evidence  intnxluced  to  prove  the  fact  before 
ihe  sunrej  of  was  made.  The  court  save 
1M)  optntan  on  Its  effect,  but  properly  left  It  to 
the  jnry. 

Tiie  third  instruction  is,  that  if  the  jury  be- 
lieved the  land  in  diipute  to  lie  within  the 
lioiinds  of  the  common  confirmed  by  the  acts 
of  1H12  and  1831,  then  they  should  find  for  the 

defendant. 

The  first  consideration  on  this  Instruction 
arises  on  the  Act  of  July  4lh.  18:16,  by  which 
the  plaintiff's  claim  was  contirnjed.  The  f  i  f 
that  claims  embraced  by  the  act  interfered  with 
463*]  lands  ^prerlously  granted  or  sold  by 
tiie  Unite*!  States,  was  well  Known  to  the  com- 
miwiooers,  and  in  their  report  of  d7th  Novem- 
ber. 1888  (5  D.  Green's  State  Fktpen,  70S),  thej 
•tat*'  for  the  information  of  Congrens.  that 
"  these  are  numerous  cases  of  lands  lying  with- 
in these  French  and  Spanish  claims  belong 
ins  to  individuals  whose  richt  or  claim  orii,' 
inai«d  under  the  government  uf  the  Uiiiled 
^^tates:  some  depend  oa  purchases;  some  on  the 
Uw  allowing  pre  empt ions ;  mmc  others  on  New 
.Madrid  locations;  and  some  a^in  upon  settle- 
ment rights  which  had  been  confirmed;  that 
i.ixvi  of  these  persons  tiave  Ixren  for  a  long  time 
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I  settled  on  their  lands ;  their  claims  being  of  a  bona 
character,  derived  from  the  ^^overument  of 
I  the  United  States,  they  went  on  to  improve  their 
I  lands,  makingfor  themselves  and  families  com- 
fortablc  homes,  without  any  belief  that  they 
would  ever  be  interrupted  in  their  possemiona; 
that  should  the  claims  reported  by  the  board 
be  confirme<l  by  Contrress,  in  whole  or  in  part, 
Congress  will,  m  their  wisdom,  no  doubt  notice 
the  suggestions  here  made,  and  carve  out  such 
a  course  as  will  quiet  the  uneasiness  and  anxiety 
which  are  felt,  by  doing  everythiui'  which 
even  the  most  scrupulous  demands  or  Justlco 
could  require." 

In  view  of  this  report,  COngrnn  passed  tlie 
aforesaid  Confirmatory  Act,  which  declares: 
"Tiiat  if  it  shall  be'found  that  any  tractor 
tracts  confirmed  as  aforesaid,  or  any  part 
thereof,  had  been  previou-ly  located  by  any 
other  person  or  persons,  under  any  law  of  the 
United  States, or  had  been  surveyed  and  soldlnr 
the  United  States,  this  act  shall  confer  no  titfe 
to  such  lands  in  opposition  U)  tlic  rights  ac* 
quired  by  such  location  or  purchase;  out  the 
individual  or  individuals  whose  claims  nre 
hereby  couflrmed  shall  lie  permitted  to  locate 
so  much  thereof  as  interferes  with  such  location 
or  purchase  on  other  lands  of  the  United 
States,"  &c. 

Tlie  officers  of  the  government  administering 
the  l<and  Department  had  to  construe  this  kw 
with  Its  oujeptions;  the  matter  was  referred  to 
the  Attorney-General,  and  in  September,  IS12, 
he  gave  it  as  his  opinion  that  the  confirmations 
must  yield  to  prior  oonArmalions;  school  aeo- 
tion.s,  ordinary  sales  prior  to  the  Act  of  July 
4th,  18;3t5,  &c.  ^ 

A  confirmation  of  a  Spanish  or  Fnmch 
claim,  either  by  a  board  of  commissioners  un- 
der the  Act  of  1807,  or  by  Congress  directly, 
or,by  the  district  courts  hy  force  of  the  Act 
of  1834,  is  a  location  of  land  by  a  law  of  the 
United  Slates;  surveys  have  lieen  made  and 
patents  issued  for  such  land  in  the  great 
majority  of  instances,  and  it  cannot  be  ques- 
tioned. M  we  think,  that  a  title  thus  protected 
by  patent  was  intended  to  be  carved  out  of  the 
Act  of  1886;  nor  is  it  perceived  how  the  St. 
Louis  common  can  be  in  a  worse  condition,  as 
the  acts  of  TS12  and  1831  did  not  contempl.ito 
any  furtlu  r  grant  than  the  acts  themselves  im- 
port, and  this  conclusion  is  i^reatly  strengthened 
by  the  following  consideration's 

The  plaintiffs  claim,  and  all  others  of  a 
similar  character  within  'the  St,  I^ouls  [*4(I4 
common,  that  is,  such  as  the  board  of  commis- 
sioners from  1806  to  1812  had  examined  and 
rejected,  were  well  known  to  CotiLrress  when 
the  act  of  that  year,  confirmiDg  the  common, 
was  passed:  the  report  of  the  noard  had  just 
then  been  returned  to  Congress,  and  Mr.  Pt  n- 
rose,  one  of  its  members,  and  Mr.  Reddiclc.  the 
derk,  were  at  Washington,  as  appears  by  their 
letters.  The  two  of  ^Ir.  Penrose  were  com- 
municated to  the  House  of  Kcpresentativcs,  and 
that  of  Mr.  Rtnldick  to  the  chairman  of  the 
committee  nf  public  lands  (3  American  State 
PaiH-rs,  447—451);  they  gave  the  information 
on  which  Congress  proceeded  in  acting  on  the 
report,  as  the  letters  plainly  show.  Tlie  ««Hmn 
information  was  part  of  the  public  and  printed 
documents  of  Coiurresv  when  the  second  Con- 
firming Act  of  1881  was  passed;  and  when  it 
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was  known,  Spanish  and  French  pretensions  to 
claim  conflicting  with  the  common  stoml  barred, 
lu  1882.  the  common  was  ofl!icially  and  legally 
surveyed,  pursuant  to  the  Act  of  May  2Cth, 
1824.  and  the  survey  stootl  recorded  in  due 
form  in  1886,  when  the  plaiutifT  got  her  title. 
These  laws,  and  the  acts  done  by  the  United 
States  in  pursuance  of  them,  we  suppose,  made 
and  located  the  common's  title  as  effectually  as 
a  patent  could  have  done,  and  brought  it  with- 
in the  exception  of  the  Act  of  1886;  and  that 
the  plaintiff  Les  Bois'  contirmation  was  in- 
tended to  give  her  land  elsewhere,  without  dis- 
turbing the  opposing  title. 

For  another  reason,  we  think  the  instruction 
was  proper.  When  the  country  was  acfjuired, 
the  title  to  the  land  in  dispute  passed  from 
France  to  the  United  States;  on  this  govern- 
ment was  imposed  the  duty  by  the  treaty  to 
sjiiisfy  indiviaual  and  unperfected  claims.  This 
was  to  be  done  in  a  due  exercise  of  the  political 
power,  to  whose  justice  alone  the  claimant 
could  ap{>eal.  and  to  whose  decision  .she  was 
compelled  to  submit;  and  there  being  two  ad- 
verse claims  to  the  same  land,  equally  inchoate, 
and  the  government,  being  unable  lo  cont^rm 
both,  was  under  the  necessity  of  determining 
between  them;  and,  having  granted  the  land 
to  one,  necessarily  rejected  the  pretension  of 
the  other  to  the  same  land;  and  therefore  the 
first  grantee  took  the  legal  and  exclusive  title. 
But  where  there  is  a  second  coulirmalion,  as 
in  the  instance  before  us.  then  the  justice  of 
the  government  must  be  relied  on  by  the  sec- 
ond grantee  for  compensation;  and  this  com- 
pensation the  Act  of  1886  has  provided.  The 
last  ground  is  the  one  on  which  the  decision  in 
the  case  of  Chouteau  v.  Eekhttrt  proceeded,  in 
regard  to  the  St.  Charles  common ;  and  which 
doctrine,  we  think, applies  equally  lo  the  present 
controversy. 

For  thentteral  reamjut  ahotx  stated,  it  ia  »rilered 
that  the  judgment  of  the  CireuU  Court  be  af- 
finiietl. 

Cited— 4  How.,  448;  7  How.,  662;  8How..  ;n9;  9 
How..  447:  10  How.,  370;  16  How,,  509;  1»  How.,  82, 
3»7;  22  How.,  341 ;  14  Wall..  318. 


405»]  ♦THOMAS  BROWN.  PU<intiff  in 

Error, 
r. 

THE  UNION  BANK  OF  FLORIDA.  De 
fendant  in  Error. 

Motion  to  di»misii  cause. 

Where  there  hfw  lH*cn  no  aervloe  of  a  citation,  or 
no  final  iud»fiiu-nt  in  the  e«)urt  below,  the  case 
HI  list  t>o  (lismlflAed  on  motion. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Court  of  Appeals  for  the  Territory 
of  Flonda. 

A  motion  was  made  by  Mr.  L.  A.  Thom])9on 
to  dismiss  it.  upon  two  grounds: 

1.  Because  there  was  no  service  of  the  cita- 
tion ui)on  the  defendant  in  error. 

2.  Because  the  judgment  of  the  Court  of 
Appeals  of  Florida,  remanding  the  cau.se  for  a 
new  trial  below,  was  not  a  final  judgment. 

The  case  was  this: 
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On  the  5th  of  April.  1842,  the  Union  Bank 
of  Florida  brought  a  sxiit  against  Thomas  Brown, 
upon  tlie  following  single  bill: 

"T.\i.i..\H.vs*!EE.  March  14th.  1841. 
"  Dolls.  122.266.84. 

**  One  month  after  date  I  promise  to  pay  to  the 
Union  Bank  of  Florida,  at  their  banking  boa»«. 
in  the  city  of  Tallahassee,  twenty-two  tboimod 
two  hundrcfl  sixty-six  dollars  and  thirty  four 
cents,  for  value  received;  for  securing  pavrnml 
whereof,  I  do  hereby  pledge  my  shares  In  the 
capital  stock  of  said  bank.  Witness  my  hand 
and  seal.  Thomas  Brown.  [l.'s.J" 

The  defendant  pleaded  the  general  'mm, 
four  special  pleas,  and  payment.  To  the  pkw 
of  the  general  issue  and  payment,  the  plainlifl 
filed  a  general  replication ;  a  general  demurm 
to  the  second,  third,  and  fourth,  and  t  special 
demurrer  to  the  fifth  plea.  These  demurrm 
were  all  sustAined,  and  the  cause  came  on  for 
trial  upon  the  general  replication  to  the  fint 
and  sixth  pleas.  The  plaintiff  made  fourteen 
prayers  to  the  court,  ten  of  which  were  granted, 
and  four  refused.  The  defendant  made  tw«> 
prayers,  both  of  which  were  granted.  Tb* 
court  then  gave  eight  iustnictions  to  the  jurr 
Under  all  these  directions,  the  jurv  found  t 
verdict  for  the  defendant.  The  plainiiff  ex 
cepted  to  the  refusal  of  the  court  to  grant 
four  jirayers.  to  the  granting  of  the  two  »sk**i 
by  the  defendant,  and  to  five  out  of  the  d^rli! 
in.structions  given  by  the  court. 

The  case  went  up' to  the  Court  of  Appeals  of 
Florida,  which,  on  the  20th  of  Febmair,  ISR 
gave  the  following  judgment : 

"  It  seems  to  the  court  here,  that  there  i» 
error  in  said  judgment.  Therefore,  it  is  cob 
sidered  by  the  court,  that  the  said  judgmeot  he 
reverstKl  and  nnnulletl ;  and  it  is  further  orderrd. 
that  the  verdict  'rendered  in  this  cause  bFr*469 
setn.«ide.  and  that  thi- «  iii~<  }>e  renundculotW 
court  below,  with  instructions  to  add  coort  I* 
award  a  rent  re  facia*  de  now,  for  a  new  tiU«f 
the  issues  to  be*  had  therein,  and  that  the  pUni- 
itr  in  error  recover  against  the  defeadiBl  b 
error  <s  ,  his  costs  by  him  about  hb 
of  error  herein  expenfled;  which  is 
be  certified  to  the  court  below." 

From  this  judgment  a  writ  of  error  fara^ 
the  case  up  to  this  court. 

The  motion  to  dismin  was  made  aad  ■» 
laine<i  by  Mejws.  Thcmp$on  and  C.  Om  m 
Ix-half  of  the  defendant  in  error,  and  o^ifmA 
by  Metifrn.  lirockenhorvugh  and  Baton  oo  Malf 
of  the  plaintifT  in  error. 

Mr.  Th'unpmn,  to  sustain  the  flnS  cnwad  of 
dismissal,  namely,  that  no  citation  nad  tai 
served,  cited  Con"!;.  Pr.  44«.  and  1  Craock.«l. 

.\nd  in  support  of  the  second grouod.  — t^* 
that  the  judgment  was  notfinaTH^f^  ^^arrt 
Laws.  2224;  8  Laws  United  Stat< 
on  Judgments.  8;  4  Dallas,  22;  3  U  . 
12  Wheat..  185;  3  Dallas.  48;  4  Hii.^ 
6  WheAt..  448. 

Mr.  Brockenboro*tgh.  in  oppoeitioo 
motion,  contended  that  the  writ  of  er 
sued  out  in  open  court,  in  which 
lion  was  necessary ;  that  the  Act  of  180 
writs  of  error  an(i  appeals  on  the 
and  cited  and  com-         !  on  the 
(4  Stoiy.  2380),  I8o„  ,  ^  ranch.  Sti: 
220);  Act  of  1829  (8  Stoir.  90M)w 
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Mr.  Jvuttiu  McLjcax  delivered  the  opinioa 
of  the  court: 

A  motion  is  made  to  dismis.s  this  writ  of 
error,  because  the  judgment  of  the  court  below 
WM  not  flnftl.  and  there  has  been  no  aenrioe  of 
the  citation. 

The  motion  is  granted.  The  iudgment  be- 
low reversed  the  judgment  of  an  inferior  court, 
and  remanded  the  cmisi*  to  thnt  court,  with 
ixutlruclions  to  award  a  centre  J'acia^i  ik  iwco;  it 
wai.  theri  t  nrc ,  not  a  final  jadgmoit,  on  which 
ool{y  a  writ  of  error  can  iasue. 

OBDKB. 

This  cjiuse  came  on  to  Ixj  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Appeals 
for  the  Territory  of  Florida,  and  it  appearing 
on  the  motion  of  Mr.  Th"mpi»>n,  of  counsel 
for  the  defendant  in  error,  that  there  has  been 
DO  service  of  the  ettatlon  in  this  cause,  it  is 
therefore  now  here  ordered  and  adjudtred  b^* 
this  court,  that  this  cause  be,  and  the  same  is 
herebj  dismissed,  with  ooots. 

Janoaiy  12th. 

OteO-U  WaUn  MB;  S)  Wait,  664. 


467»J  *A8PDEN  et  al.,  Gnn^nants, 

V. 

NIXON  ET  AL.,  DefendanU. 

Eueuior  qiutliHed  in  both  BenMfflvania  and  En- 
giand  may  be  tued  on  tame  title  at  mme  Hme 
by  fidtniniMrntor  appointed  in  F^ngUind  and 
<m  in  BanniiifUania — eoidenee  <(f  proueding» 
in  one  ease  net  admieeOfle  in  eihir. 

Where  a  person  domiciled  In  KnKliitid  dii-d,  leav- 
Injf  proi.»erty  both  In  Knurland  uiid  PciitiHylvniila, 
and  the  i  xceutor  took  out  letters  toNtiitiKMitary  In 
\-ith  ■  <.iintrit>?i.  m  a  suit  in  l",tiK-hmd  HK'nlnsf  thfcx- 
t^utor  Ijy  the  Hdlnlni^t nitor  of  a  dccHnusetl  claliii- 
ant,  the  partiee  were  restricted  Ut  the  llinltfol  the 
itjuntry  to  whl<  ti  thfir  It  tte-rHi-xteiided. 

The  executor  eould  not  iriiclitfully  transmit  tlu' 
PeoDMivania  tumen  to  be  diuiributad  by  a  fureiyo  i 
JUllHlliuliOII*  I 


So.  th<'  administrator  of  the  d»'(  <  as<'d  clnimant, 
aetintr  under  lclf«'i->i  ^rnnitca  in  I'.iiKlanil,  onlv  rej)- 
reseiite<l  the  iuti-statv  tu tbeexteutuf  thetie Eoffiish 
icttorH.  iitxi  l  oiiid  not  be  knownasa  repraseatattve 

in  P«'nnH>  Ivaiiiii. 

Twosuit!-,  tiicrcfore,  one  in  Kn^^laiid.  Uct ween  the 
exoeutor  and  the  adinliilstnitor  of  u  deceased  elalni» 
ant, actiiiK  nnd(  r  Knt.'li?ih  Ictferti,  ami  the  other  In 
Pennsylvania,  hctwci  ii  the  executor  and  another 
udminiritratur  of  the  flaimaiit,  ai  tinjr  under  Penn- 
sylvania letters,  Hi-e  HUits  lietween  dllferent  par- 
ties. And  neither  the  decree  nor  proceedinKS  In  the 
EuKlif'h  Hult  are  competent  evident-*}  in  the  Amori- 
ain  «uit.  The  propertjT in  oontroversy  is  different 
in  the  two  suits. 

A  Judifnient  or  deei-ee  set  up  na  a  bar  tiy  plea,  or 
relied  on  an  evidence  by  way  of  estopi^'l,  to  be  oon- 
OlU8i\'e,  must  have  be^-ri  made, 

1.  By  a  court  of  competent  Jiirigdlction,  upon  the 
«me  subject  matter. 

t.  Between  the  same  parties. 

1.  For  the  eiimc  purpose. 

On  eltiier  arround,  the  evldenoe  in  the  Eoflrlish  suit 
is  incompetent  to  prove  anjrtbint  with  r^purd  to 
the  Ponnttylvanla  assets. 

Although,  In  oases  peouliailjrairaumstanoed,  one 
JurlMllctlon  admlnlstertnr  assets  may,  as  matter  of 
comity,  tnuumlt  them  to  a  foreign  Jurisdictfoo, 
yet  they  cannot  be  sent  to  Enarhmd  where  a  suit  Is 
pending  in  this  country  for  the  Amecloaa  saseCs* 
A  decree  of  the  Hlffh  Court  of  Ohanoeij  In  Btt* 
gland,  nurportingr  to  distribute  assets  80  situated, 
would  t>e  treated  as  void  for  want  of  Jurlsdiotlon. 

The  Circuit  Court  of  the  United  States,  slttinff  in 
Penusylvaniu,  la  bound  by  the  same  rules  whloh 
govern  the  local  tribunals  of  that  State,  and  would 
require  a  devisee  to  trlvc  security  to  refund  In  oaeo 
a  debt  should  afterwards  be  proved  airainst  the  tes- 
tator. Other  provisions  of  the  laws  of  that  State 
would  also  embarrass  a  court  in  exorclsinir  theoom* 
Ity  referred  to. 

Tender  the  indnonee  of  similar  laws,  the  courts  of 
the  !*e\  eral  States  hav»'  been  so  much  restniitie<l  as 
to  render  the  exercise  of  e«>mltynmon((  each  other 
little  more  than  a  barren  theory.  More  could  not 
t)e  n  i|uired  between  the  courts  of  this  country 
and  Enx^lund. 

There  huvlnj?  iH'en  no  evidence  introduced  In  the 
BnKll^h  suit  to  estatillsh  the  lieirhtiip  of  the  claim- 
ant, thedeclskm  of  the  court  there,  dismissing'  tlie 
bill,  is  not  eonlusive  as  to  the  title.  What  effect 
those  proeec<iiiHfS  oujcht  to  have  In  this  couutrv, 
this  c<iurt  will  not  now  decide.  It  only  decides 
that  the  evidence  in  t*upport  of  the  title  ie  not 
barre<l  In  tlie  Circuit  Court  of  Pennsylvania. 

The  judKinent  of  a  foreign  *  ourt  upon  a  'ineatlon 
of  title  cannot  jireehule  a  claimant  from  intrnduc- 
InK  evidence  In  a  second  8iiit,  in  another  country, 
for  other  property.  Such  a  pro[)ositlou  Is  not  n  e- 
o»rnized  either  by  the  jurisprudenet' of  the  United 
States  or  of  (In-at  Britain:  nor  is  the  opinion  of 
this  court  Id  conUict  with  the  estabU^ed  oomity  of 


Note.—  EMupiied  />>/  Jui!{jmrnt. 

It  i-^  thoroug'bly  well  wttletl,  that  matters  which 
hdvc  bt-i-n  onee  determined  by  judicial  authority, 
cuooot  be  uKain  drawn  into  controx  er>\'  lus  Ivetween 
the  |>artiess  and  priv  lea  to  the  deterniinatinn.  Eth- 
'  r..l>re  v.  Osborn,  12  Wend  ,  .r.nJ ;  Sniitti  \  .  Whitinjf, 
H  Mass.,  445  :  Rlw  v.  KIor,  :(  John-.,  ;  Young^  v. 
Hlat'k,  7  tVanch.  Ml:  Churcli  \  .  lA'avenworth,  4 
iMj.  274  ;  Marvin  v.  Parker.  18  Ala.,  241  :  Cole  v. 
Coanelly.  Ifl  /d.,  271 :  Baiter  v.  Hand,  13  Barb..  158; 
XQflS  V.  Totman,  3 id..  oOi:  Chapman  v.  Smith,  18 
ilow.,U;  EUis  v.8taple%0  Humphreys.  388;  Nilea  v. 
Totman, 3  Barb., CM:  Bawell  v.  Henay.S  Levins, 
I<» :  lAwrence  v.  Bnffleby,  tt  Vt,  4S:  Partar  v.  CMm- 
Read.  Jd.,  123 :  Kelly  v.  Pike.  5  Cttsh.,  484 :  BlrUesd 
V.  Brown,  5  Sandf,  KM :  Chapman  v.  Smith.  M  Pet.. 
IU:Ketchun  v.Ounpbell.  SWtla.,  304;  Marsh  v. 
Pisr,  4  Bawle.  188;  Wheian  v.  Hill,  8  Wharton.  UO : 
Kioe  V.  Kioff,  T  Johns.,  81. 

Tbs  estoppel  of  an  adjudleation,  made  on 
8toonds|mruy  teohnloal,  and  under  suota  elrcum- 
•taoees  that  the  merits  oould  not  oome  in  question, 
vtll  be  limited  to  the  point  aotually  decided,  and 
wlUtberefore  not  t>e  a  bar  to  a  subsequent  action, 
brootht  io  such  form  hs  to  avoid  the  objection 
*hlc«  proved  fatal  in  the  first.  Hughes  v.  Blake, 
1  Ma9on.519:  Greely  v.  Smith,  1  W.  &  M.,  IHl ;  Car- 
iBony  r.  Iloobor.  8  Barr.,aO&:  Perkins  v.  Mooro,  W 
Ala.,  9;  Ouackenbush  v.  Ehle,  3  Barb.,  449;  Ezzell  V. 
MUton,  eOa.,  486;  Stinfflej  v.  Klrkpatrick,  8  Blackf , 
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v.  MeiU.  24  Pick.,  .VI ;  Gnndy  v.  8mlth,3W.  &  M., 
23rt;  Johnson  V.  White.  i;i  S.  A-  M..  nH4  ;  Shield.s  v, 
Taylor,  l.l  S.  .Nf.,  127:  Eversulo  v.  Plank,  17  Ohio, 
HI ;  Per>{ins  v.  Moore.  ISAIa^lT;  The  OttT  Bk.  V. 
Walden,  1  Iai.  Ann..  4rt. 

The  estoppel  of  a  Judjrment,  extends  to  the  whole 
matter  In  dispute.  Parker  v.  Standish,  3  Pick.,  288; 
Voung  V.  Black,  7 Cranch,  565;  Miller  v.  Maurice.  « 
Hill.,  114 ;  Eastman  v.  Cooper.  15  Pick..  276 ;  Gard- 
ner V.  Bucict)ee,  3  Cowen,  laO:  Perkins  v.  Walker, 
19  Vt.,  144 :  Hayes  v.  Qudykunst,  I  Junes,  HI ;  Law- 
rence V.  Vernon,  8  Suouu,  80 ;  White  v.  Coataworth. 
2  Seld.,  187. 

The  nature  of  ttie  qoeetlon  In  dispute  between 
the  parties,  may  be  Shown  by  parol  evidence,  and 
thus  broutfbt  wltliln  the  estoppel  vt  the  Judgment. 
Touny  v.  Black.  7  Graneh.  80 ;  Lawfenee  v.  Hunt, 
10  Wend.,  89;  Younff  v.  SnmneUtS  HilL  4TB:Mo> 
Dunlap,  4  Barb.,  88 :  Beebe  v.  Blllott.  Id., 


407:  Briirgs  v.  Wells,  13  hi.,  S«7:  Chapman  Smith. 
18  Row..  114 :  Rogers  v.  Ubby,  36  Maine, 800:  BM 

v.  Rhus.  2  (S ilman,  B-Vi :  Barrs  v.  .Taekaon,  1  ToUl 


&  Coll,  c.  C..5H3: 1  Phillips.  r>«j:  Wood  V.  JacksonTS 
Wend.,  87 ;  8  Wend..  9 :  Wright  v.  Butler,  6  M.,  288; 
Burtv.  BternburRh,  4  Cow.,  liSO. 

The  proper  mode  of  taking  advantage  of  an  es» 
top|)el  is  by  pleading,  and  it  will  not  be  oonoIuslTe 
in  evidence  unless  the  clreumstances  are  such  as 
to  prevent  it  from  bvinx  placed  on  the  record  by  a 
plea.  Youns  v.  Ralnoook.  7  C.  B.,  310;  Howard  v. 
llltohell,  inbss.,  MS;  BartholoBiew  v.  Osndee.  14 
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THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  United  Statea  for  th^  Db- 
trict  of  East  PemMjlTania,  sitting  at  a  court  of 
cquitj. 

The  dreumstanoes  of  the  case  are  set  forth 

in  the  following  ptatrnicnt,  whicli  the  reporter 
tlnds  prefixed  to  the  opiuiou  of  the  court,  and 
which  supersedes  the  neoeadty  of  any  ttate- 
racnt  of  his  own : 

In  1791.  Matthias  Asixlen.  a  subiect  of  the 
468*1  King  of  Great  *Britain,  and  domiciled 
there,  neiriLr  in  the  State  of  Pennsylvania, where 
he  bad  fornu  rly  resided,  made  his  will. whereby 
he  devised  his  property  to  his  heir  at  law^,  with 
the  exception  of  some  tritling  specific  bequests. 
He  died  in  England  in  1824  (which  country 
continued  to  be  his  place  of  domicile),  It  .iving 
much  property  there,  and,  also,  much  in  Penn- 
sylvania. The  only  surviving  executor  named 
in  Mallhiiis  Aspden's  will  was  Ilenrv  Nixon,  of 
Philadelphia,  who  proved  the  will,  and  took 
out  letters  testamentary  in  the  Orphans*  Court 
of  Phihulelphia  County,  in  Xovcm!)cr,  1824; 
iind  be  did  the  same  in  the  proper  court  in  En- 
gland, in  1826. 

The  testator  left  no  children,  and  difTcrpnt 
persons  claimed  to  be  the  true  devisee,  within 
tbe  description  of  "heir-at-law." 

In  1828  Samuel  Packer  filed  bis  bill  against 
the  executor  Nixon,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  alleging  that  he,  Packer, was  the 
devisee,  and  praying  tbe  estate  might  be  dis- 
tributed to  him. 

Under  this  bill,  numerous  complainants  came 
in  by  petition,  representing  themselves  to  be 
the  next  of  kin  and  the  true  di  vLnees  in  Penn- 
sylvania, and  claiming  parts  of  tbe  estate;  and 
inDeoembcff.  18B1,  Jomi  Aspdcn.  of  tbe  County 
€>f  Lancashire,  England.  wa«  adniiitcd  to  come 
in  as  oo-complainaot,  be  claiming  to  be  tbe 
rightful  belr«t*lnw  and  devises  of  l^tlhtas 
Aspden. 

In  favor  of  this  latter  claimant  a  decree  was 
made  in  1883,  and  the  bill  ordered  to  be  dis- 
missed as  to  all  other  claimants.  A  portion  of 
tbe  latter  appealed  to  this  court. 

In  1834  Janet  .Tones,  Thomas  Poole,  and 
Maiy,  liiB  wife,  moved  to  flic  a  supplemental 


bill  and  bill  of  review  in  tbe  Circuit  Court:  tbe 
said  Janet  and  Mary  claiming  to  be  heirs- at- 
law  of  .lobu  Asjxicn,  of  I>ondon.  who  was  tbe 
heir  of  Matthias  Aspden,  at  ttie  time  of  Matthi- 
as's death,  as  ther  alleged.  This  motion  was 
overruled,  as  conuii":  t(Xt  late.  Thus  stood  tlie 
proceeding  in  the  Sui^reme  Court  on  iIwummsI 
taken  in  1888. 

At  the  .January  Term,  IPS.*?,  when  the  cause 
came  on  for  argument  upon  the  merits,  a  ques- 
tion was  presented  by  tbe  counsel  for  tbe  ap- 
I)ollants.  whether  the  bill  taken  by  itself,  or  in 
connection  w  ith  the  answer.contained  sufiicient 
matter  upon  which  the  court  coidd  pfo^tKl, 
and  finally  dispose  of  the  cause.  It  was  sub- 
mitted that  tbe  bill  contains  no  averment  of  the 
actual  domicile  of  the  testator,  at  tbe  time  be 
made  his  will,  or  at  any  intermediate  poiod 
before  or  at  his  death.  The  court  directed  this 
question  to  hv  argued  liefore  the  aigUBSBt 
should  proceed  on  the  merits. 

The  court,  in  thefar  decision  of  this  prelfanto- 
nry-  (pifstion,  s  iy,  that  an  averment  of  the  t/- 
tutor's  domicile  is  indispensable  in  the  bill,  and 
that  the  case  ought  to  m  remanded  to  the  Cir- 
cuit Court,  for  tbe  purpo«(c  of  having  suitable 
amendments  made  m  this  particidar.  And  the 
court,  on  the  question  of  the  motion  to  jientiit 
the*petitioners  for  a  review,tol>eheani  f*4<i9 
before  the  Supreme  Court,  make  the  ffdJowing 
remarks : 

"It  appears  from  the  motions  which  hare 
been  made  to  this  court,  as  well  as  from  certain 
proceedings  in  tlie  court  Inflow,  whii  h  h.ivf 
been  laid  before  tis  in  support  thereof  .that  there 
are  certain  clalmantB  or  flils  bequest.  ssstitisK 
themselves  to  l)e  heirs-at-law. whose  claims  bsvf 
not  been  adjudicated  upon  in  the  court  bek>v. 
on  account  of  their  having  been  preseoled  st 
too  late  a  period.  As  the  cause  is  to  gn  Kirk 
again  for  further  proceedings,  and  mutf  be 
again  opened  there  for  new  allegations  snd 
proofs,  these  claimants  will  have  a  full  op]^*-' 
tunity  of  presenting  and  proving  tbeur  claim* 
in  the  cau^e;  and  we  are  of  opinion  tbit  ttty 
ought  to  be  let  into  the  cause  for  this  purpoae. 
In  drawing  up  tbe  decree,  remanding  the  cause, 
leave  will  be  given  to  them  accordingly.  The 
decree  of  the  Circuit  Court  is  tlierefore  revened; 


Pick.,  167;  Fowler  ^.  Unit,  10  Johns..  Ill ;  Brown 
V.  Wilder,  12  id.,  456;Cole»  v.  Carter,  6  Cow.,  m  : 
r>  ilehrist  v.  Bale,  6  Watts.  866;  7ounr  V.  Bumuell, 

a  Hiu.  4:h. 

An  cstoi  P'  l  will  l>e  cnnehisl\  e  in  evldi-ntv  when- 


ever then-  t)ii>lieen  no  uigiortiitiity  tn  take  advan- 
tage of  it  in  pleiuliniir.  AmuDB  V.  lUirnt  s,  17  M  .sh.. 
»:o  ;  Barber  v.  Elliott,  4  lUul)..  4.j7:  Wurd  v.  Ward, 


2  Zflbriskie,  m  :  iKaa.  s  \ .  (  lark,  12  Vt.,  192;Pi  rkin8 
V.  Walker,  10  hi.,  144;  Unrt  v.  f^teriihuiRh,  4  Cow., 

550  ;  WriKtit  V.  Butler,  rt  Wend..  2H4  :  W  1  \  .lack- 

Bon.  »  Id.,  9:  Dane  v.  WinKate.  12  N.  H.,  2U1;  biielton 
V.  Aleox.  11  Conn..  240;  lUll  v.  Haymood, IS /(t^U; 
Wiles  V.  Howard,  5  Ejcche<juer,  .Vi7. 

Ttte  ef*t»ipiKl  of  a  Judgment  onl3- binds  parties  and 
privies,  and  does  not  extend  to  those  who  are 
HtrHiiKers  in  person  and  estate  (Deoour V. Morri- 
Hoii,  2  Gnitt..  2.% ;  Gn-ely  v.  Sinitb,  1  H.  ft  W.,  181 : 
Bk.  of  Osweiro  V.  Rabeoek,  3  HUI,  162;  Leiand  V. 
Touwy,  ft  Id.,  327 ;  Chirac  v.  Kelnlcker.  11  Wbeat., 
2S«:  Alexander  V.  Walter, 8 Gill.,  230;  Senent  V. 
.saimond.  27  Maine.  539 ;  Paraona  v.  CopebUM,  H/dn 
370:  Bbeldoo  v.  White,  tt  SS3);  save  hi  tboae 
cases  where  tbe  suit  in  wbidi  the  Judflrmcntis  ren- 
dered, partakes  of  the  nature  of  aproceedbur  in 
rem.  Coke's  LltU  352,  a.  168.  b ;  McLeliand  v.  Bldf- 
way.  12  Ala.,  401:  Stevens  v.  Buck,  1  Conn..  807: 
Wriaht  v.  HndKm,  M  Yt..  148 ;  Chirac  v.  Relnjckor. 
S  Pel.  617 ;  Ctamhen  V.  Lapaley,  7  Barr,  M ;  Coatea 
Roberu,  i  Itawle^  104. 
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A  nrineipal  will  not  1h  iMmnd  ;i>  m  privy  by  'ht 
result  of  a  suit  brouifiit  f.ir  tii*  d<-bf.  Ktralnst  a 
Kuanmtor  or  surety  (Brown  v.  riiancev.  1  KWIy. 
41ti;  DoiikIhb  v.  Howland,  24  Wend..  :  .K<  luM%n  » 
Criswi.ld.  4  Hill.,  522;  Morris  v.  l.iic.i-.  <  BUickf..  P. 
to  wliii  h  he  i8  not  nutdc  a  party,  and  maj*  therein 
contest  the  vHiidit V  of  tbe  Judgmaoa.   FheMk  V. 

rarl!*Ji,  14  N.  H..  m. 

Yet  lie  iiKiy,  not wlthstandinif.  !><  broujfbt  withla 
therea<  l)  of  the  estoppel  by  u  not ii-e  from  tin'ti** 
fendnnt.  to  come  in  and  take  pnrt  in  the  dpfen**" 
DutBeld  V.  S<"ntt,  ^  Term,  irn :  J(tm-<i  v.  WilHam*.  T 
M.ft  W.,  492;  Kip  v.  BriKham.  fi  John?.,  Ihi*  :  Kttt-r 
V.  Life.  6  Barb..  467  :  Thomas  v.  HublH  ll.  1*  14..  * 

A  similar  nilc  applief*  as  J»etw»»«-n  n  ui-mtor  ti 
real,  or  vendor  of  personal  prop»-rt y.  mxhI  gntt- 
tee  or  vendee.  Bhisdalc  v.  BatK!<ocl[.  1  Johns..  M^: 
Colliawood  v.  Irvln,  8  Watts.  811:  Kellj  r.  Tbt 
Church,  8  Hill.  115 ;  HamUton  v.Cutti,« 
Bawle  on  Oovenante  for  Title,  p.  190. 

A  jadgmeut  agalMt  the  prtoolpal  eamioi  m 
Ctvon  hi  evMenoe  ta  anr  auhw>qaeBt  proomdaif' 
acataMt  the  anre^.  DonglMi  v.  Rowland.  81  Wrm., 
IB:Jaeinonv.OrlawoliC4  Hill,a0:Morria  v.Lih 
ia,8Blaekr..t, 

It  lun,notwltbstandhif .  beea  haM  Ida  awrtMr  of 
the  more  recent  decisioDa,tlMl8aBeBCUfCWal  (f 
one  man  to  t>e  retponalbtofDrMOtiMr*am8«Mra 
a  ptlvitjr  betweco  them  m  tONBAer  a  laaiiiiif 
.   Aiefe  •vUflMtB  o«» 
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and  the  cause  is  remanded  to  the  Circuit  Court 
for  further  procecilinir^.  in  oonftHrmity  to  thia 
opioioo.'*  (9  Peters.  505.) 

On  the  mandate  going  aown  In  Jane.  1835. 
John  Aspden.  of  Lancashire,  filed  his  umeudcd 
bill,  stating  the  domiciiep  «&c.,  and  John  A. 
Brown,  administrator  of  John  Aapden.  of  Lon* 
<hn.  loL'-  fher  with  Janet  Jonc^  and  >f;iry  Pool 
(Uien  widows).  Hie  daughters  of  John  of  Lon- 
don, were  ]«  t  in  to  tile  their  petiUoD,  daiming 
the  estate  of  Matthias  Aspdc-n  on  the  ground 
that  John  of  London  was  iJie  heir. 

To  this  petition  Nixon  pleaded,  that  John  of 
London,  in  1825,  ]iad  tiled  his  bill  against  him. 
Kixon.  a.s  executor.  Ac,  in  llie  High  Court  of 
Cbancorv  in  England,  for  an  account  and  dis- 
tribution of  the  estate;  which  bill  had  lieen  an- 
swered, and  the  answer  replied  to.  That  John 
of  Loncion  dit  il  in  is.?s,  intrstati',  his  domicile 
being  in  England  at  the  time;  and  liiat  Thomas 
Foole,  in  right  of  hfswife  Mary,  and  Janet 
Jones,  administered  on  said  John's  estate  in  En- 
^and;  that  they,  as  such  administrator  and 
admliJsiratrix,  proceeded  to  revive  the  suit  in 
chancery  a-jain^t  the  defendant  Nixon;  which 
Was  brought  to  a  lieariug  in  the  High  Court  of 
Chancery  in  1880,  and  was  lieard,  and  the  bi*I 
dismissed. 

Au(i  that,  afterwards,  another  bill  was 
brought  by  said  Tliomas  Poole  and  Janet  Jones, 
as  administrator  and  administratrix  of  John 
Afipden.  against  said  Nizon,  as  executor  of 
Matthias  Aspdcn.  for  the  same  precise  subject 
mutter,  in  the  Court  of  Exchequer  in  England; 
to  which  the  decree  in  the  High  Court  of  Chan- 
eery  wjis  pleaded  in  bar;  and  which  plea  in 
bar  was  sustained,  and  the  latter  suit  dismissed 
by  the  Ooart  of  Exchequer;  and  on  these  pro- 
cet-diufTS  the  defendant  Nixon  relied  as  a  bur  ' 
to  any  further  proceedings  on  the  part  of  the 

rsrso'nal  representatives  of  John  Aspden.  of  | 
ondon.    The  court  permitte<l  the  latter  to  re- 
ply to  the  plea  of  Nixon.    The  replication  al- 
leges that  the  l)ill  in  the  High  Court  of  Chan- ! 
oery  in  England  was  dismissed  "  for  want  of! 
pmsecution."  because  the  claimants  were  too' 
470*]  poor  to  prosecute  the  same,  or  to  *pro- 
cure  their  evidence  of  title;  and  that  the  bill  in 
the  exchequer  wasdismissed  as  stated  in  the  plea. 


broug^ht  on  the  (nianintvjrlven  by  the  former.  City 
of  Lowell  V.  Parker,  10  Met..  314:  Masser  v.  Strick- 
land, IT  8.4  lt..364;  M'Laujrhlin  v.  Tii.-  Hunk  of  Po- 
tomac, 7  How..  aW;  Bwirer  v.  Williaiiis,  4  M«  Lf!iii, 
577 :  Brown  v.  Spra^ue,  5  Donto,  545 ;  Parkhurst  v. 
gammer.  28  Vt.,  tit». 

A  recover}'  airainst  a  master,  for  the  tortious  acts 
of  his  servant,  or  t^rainst  a  surety  in  eonseijuenee 
of  a  breach  of  conf  rnct  by  tlie  j)rlnft|)al.  will  l)e  ev- 
idence of  theamoimtnf  Uis»  rt-sultirur  from  the 
defHult,  aithouvh  not  that  the  dcfuult  was  eotn- 
mittod.  Fletcher  v.  .Jack-son.  23  Vt.,  .'hS| ;  (in  t  ii  v. 
The  New  Kiver  Vo.^  4  Term,  23;  The  Bk.  of  Usweffo 
V.  itabcork.  SHIU.  IB:  MoCluie  v.  Whltestdea, S 

\Vh>  n  a  recovery  in  »'JiH  tTn«'nt  hasin en  followed 
t.v  .<u  f  iial  entry,  the  Ju<t>;nient  niay  In'  Kiven  in  ev- 
;  it  rut  Hsrain.st  third  pen*on»,  fi>i  th<'  niiipose  of 
.•liMwiiiK  thiit  tlH>  ii()s<('>i.Hiiin  tuki  ii  under  is  riirht- 
fuL  jiri'l  th'-n'fuic  iK'ttrr  ev  iilciK-.'  of  ri^rlit  thiiii 
cun  U<-  uilordeii  by  a  mere  iiake<l  po.sseSKion.  Jaek- 
tmn  V.  Hill,  8Cow..»54: Jackson  v.Tuttl«-.l*i Johns.. 
53S;  Chinu;  v.  Beialcker,  li  Wheat.,  t  Pot., 
«14 :  Lloyd  v.  Barr.  1  Jones.,  41;  Barker  v.  Oustdjr, 

Ifl  »art>..  177. 

A  juilKtnenton  a  question  of  til  It- to  himl  in  blnd- 
iriff  on  privies  in  estat**  as  well  as  parties  tliat  is 
f>n  all  who  claltn  by  descent  or  pur( 'haj**'  thn)U>fh 
or  under  the  person  fur,  ur  ayainst  whom  the  Judg- 
ment \B  renderod.  Tbassme  nileaiipUfle  In  case  of 

UuVABD  4. 


A  commission  was  awarded  by  order  of  the 
court,  and  evidence  taken  in  England  to  eslab- 
li.Hh  the  facta  alleged  by  the  replication.  From 
this,  it  appears  that  the  bills  were  filed,  and 
the  proceedings  had.  wliieli  are  set  forth  by 
Nixon's  plea;  and  also  that  the  representatives 
of  John  Aspden.  of  London,  failed  to  produce 
any  cvidciu-e  of  their  title  liv  reason  of  their 
poverty.  And  on  the  "  cUcct  ^'  of  this  evidence 
to  support  the  plea.in  bar,  the  judges  were  di* 
vided  m  opinion. 

The  cause  was  arguetl  by  .Vcvi^rx.  ./.  Hoffman 
and  DatUl  Hoffnuin,  with  wlioiu  wjim  Mr. 
CharlM  J.  Ingerwll,  for  John  Aspticn.of  Lan- 
cashire, in  support  of  the  plea  in  bar,  and  by 
Me**rs.  Rted  iind  WiUiaui^  for  Mrs.  Poole  and 
Mrs.  Jones,  and  for  John  A.  Brown,  adminis- 
trator of  John  Aspdcn,  of  London,  a^inst  the 
validity  of  the  pleu. 

The  qu^lion  upon  which  the  judges  of  the 
Circuit  Oourt  were  divided  in  opinion,  as  certi- 
fied by  the  reronl,  was  tliis:  "  Is  the  evidence, 
touching  the  plea  in  bar,  sufficient  to  support 
it?" 

Hut  after  the  ar;rument  was  oi>cned,  the 
counsel  were  dirwtinl  by  the  court  to  extend 
their  inquiry,  and  examine  the  validity  of  the 
plea  itself.  As  the  decision  of  the  court  was, 
that  the  plea  was  insufflcieul,  all  the  arguments 
of  the  counsel  either  for  Of  against  the  compe- 
tency of  the  evidence  to  support  the  plea  are 
omitted. 

Mr.  J.  Hoffman^  in  support  of  the  plea : 
There  is  no  principle  better  settled  than  that 
the  decree,  sentence,  or  judgmetit  of  any  court. 

having  jurisdiction  of  the  sul>jeet  mutter, 
whether  foreign  or  domestic,  is  conclusive 
upon  the  riiiiits  of  the  parties  in  a  Bul)sequent 

proceedint:  i)et\veen  the  Siune  parties  or  their 
representatives,  {livtclta  v.  Orr,  1  Youuge  & 
Collver,  404;  Martin  y.  NieoUt,  8  Simons.  486: 
5  Cond.  Eng.  Ch.  Rep..  198;  8  Peters.  808;  4 
Conu.  Hep..  8il;  )i  Kanies  on  Eq.,  8d  edit. 
1778,  36");  1  Gill  &  Johns.,  492;  4  Maule  & 
Selw..  20:  P/ampn  v.  Hunter,  2  H.  Black., 
410;  2  Kent's  Com.,  3d  edit.,  Lect.  37,  pp. 
119,  120.)  -X  decree."  says  Judge  Story,  "  by 
a  foreign  court,  dismissing  a  claim,  is  conclu- 
sive against  the  plaintiff,  and  he  cannot  again 

chattels.  Wood  v.  Jacks<in,  8  Wend..  18:  9  Id.,  107 : 
Marsh  v.  Pier.  ♦  Itawlc, -7;{;  .Mcdravey  v.  Uemson, 
10  .Vhi..  VM\ :  Farmers'  Bank  v.  McKee, »  Barr.  818; 
Koynton  v.  Willard,  10 Pick., Ill:  Mitchell V.  Pease. 
7  Cush..  350. 

The  estoppel  of  proceedings  (m  retn  is  eonclusive 
upon  all  the  world.  Parker  v.  Danforth,  IG  Mass., 
21W :  Peck  V.  BRmum.  24  Vt.,  378. 

A  Judgment  In  a  eourt  of  admiralty,  or  prize 
court,  condeinnin>r  «  vessi-l  as  enemies'  i)roj>erty, 
or  for  a  violation  of  inteniational  law,  will  be  held 
final  and  eoncrluHive  In  otiier  courts,  and  a  sale 
made  In  pursuance  of  s«neii  Judtrment  will  vest  an 
indefeasible  rlKht  in  the  purchaser,  a>rrtiii,Ht  nil  the 
world,  however  deficient  the  title  of  those  who 
were  in  possession  of  the  vessel  when  she  was  con- 
demned, or  whoM'  acts  e  oeeasion  to  the  for- 
feiture. Kose  V.  Himely,  4  (  rrtnch.  281 ;  Crnudson 
V.  Leonard,  4  Crancb,ja4:  Uradstrect  v.  Neptune 
ins.Oo.,S8iunaM<nO:Penlia]low  v.  Doane.8  DalU 

54. 

Till-  same  result  will  follow  from  a  <l('i-rec  of  f»»r- 
feilureand  salcof  property  lor  tin  lu  ii  of  numlcl- 
pal  law  (HudgKm  v.  (iuester,  4  ('nineli.250;  Williams 
V.  .\nnroyd.  7  Cnuieh,  424;  Certain  lojrs  of  Ma- 
liovraiM,  2  .'^uiiui  .  ISi* .  Hoyt  v.  CSelston.  I'lJobns., 
141;  (ielston  V.  Moyt,  .'J  Wheat..  24fi:  Hradstreet  v. 
Neptune  Ins.  Co..  ;{  Siimn..  iJUt,  ov  trom  u  libel  tiled 

,  f<»r  repairs  or  auppliet)  f  uruiahed  to  a  vets<M.>l.  The 

I  Bobert  Fulton.  1  Paine*  OOk 

1001 


Digitized  by  Google 


470 


Supreme  Court  of  the  United  States. 


1846 


renew  the  controversy  in  a  foreign  court  or 
country."   (8tor}  '8  Contlict  of  Laws.  499.) 

In  the  Hank  of  tJu  Vuitfd  State*  v.  Bererlj/ 
etal.  (1  Howard.  134).  this  court  ruled  -'that 
an  an.swer  in  chancer}',  setting  up  as  a  defen.se 
the  disniixsion  of  a  former  bill  filed  by  the  same 
complainants,  is  not  sufficient  unless  the  record 
be  exhibited."  Here,  the  same  matter  is  set 
up.  bv  the  defendants'  plea,  as  a  bar  to  the 
plaintiffs'  bill  or  petition,  and  sustained  by  the 
exhibition  of  the  record,  and  therefore  is  suffi- 
cient. 

471*]  "In  Wnght  v.  Dtklyne  (1  Pelers's  C. 
C.  Rep..  199-202).  it  is  held,  "that  the  dis- 
mission of  a  bill  in  chancery  is  not  conclusive 
against  the  complainant  in  a  court  of  law;  al- 
though the  bill  may  have  Ijeen  brought  for  the 
same  matter.  But  in  a  court  of  equity  such 
dismission  would  be  a  hof  to  a  new  bill. 

But  it  is  contended  that  the  decree  by  the 
Court  of  Chancery  was  not  upon  the  merits, 
but  simply  a  dismissal  of  the  complainants'  bill 
for  want  of  proof,  and  therefore  not  conclusive. 
The  record,  however,  shows  that  there  was  an 
answer  to  each  of  the  several  bills  of  the  com- 
plainants, and  the  case  regularly  broucht  on 
for  a  hearing  on  the  pleadings,  and  after  argu 
ment  by  counsel  for  both  parties,  the  court 
dismissed  the  bills,  and  decreiHl  that  the  funds 
be  paid  to  the  defendant,  and  that  the  com- 
plainanis  pay  the  defendant  his  bill  of  costs. 
This  being  a  final  and  absolute  deoision  in  the 
cause,  may  be  pleaded  in  bar  to  a  new  bill.  "A 
decree  of  disminsion  of  llu-  comidainant's  bill, 
signed  am*  enrolled,  mav  be  pleaded  ni  bar  to  a 
new  bill.  *  (1  Vernon.  3iO;  3  Aik..  bOU;  lintten- 
burtf  V.  Fditon,  Cooper's  Sel.  Ca-s..  60;  Pn'i-ev. 
Boyd,  1  Dana,  436:  4  Johns.  Ch.  Hep.,  142;  7 
Ibid..  1  ;The  same,  286;  5  Littell,  514.) 

Judf/e  Story,  in  his  treatise  on  equity  (Vol. 
II..  p.  739.  sec.  1523.  inlii.  of  1839),  says:  "A 
former  decree  in  a  suit  in  e(|uity  l)etween  the 
same  parlies,  and  for  the  same  subject  matter, 
is  also  a  goo<l  defense  in  equity,  even  although 
it  ])e  a  decree  merely  dismissing  the  bill,  if  the 
di8mi.«!.sjil  is  not  expressed  to  be  witliout  prej- 
udice." (CfMiper's  Eq.  PI.,  ch.  5.  pp.  209-271: 
Mil  ford's  PI.,  by  .Tercmv.  237-239.)  This 
principle  of  equity  wjis  applied  by  the  Court  of 
Exche(iuer  to  the  present  plaintiffs'  bill,  refer- 
ral to  and  incorporated  in  Ihe  plea  in  bar. 
(Juiu»  tt  Pool  V.  Sixtm,  Krerutor  of  Attytdcn,  1 
Younge's  Exchequer  Itep.,  359.)  The  ttylUthm 
of  thai  ra.sc'  reads  thus:  "'A  plea  of  a  former 
suit  and  decree  signed  and  enrolled  in  the  Court 
of  Chancery,  in  respect  to  the  same  matters,  al- 
lowed, though  the  bill  in  that  court  was  dis- 
missed, nut  on  the  merits,  but  for  want  of  evi- 
dence." 

The  same  principle  was  recosrnized  in  Pickett 
V.  lAM/r/on  [14  Vesey,  232,  2SS).  The  Chancellor 
remarks,  in  the  course  of  his  opinion,  that  If 
a  party  thinks  proper  to  bring  his  cause  to  a 
hearing,  &c.,  and  the  cau.sc  capable  of  Iwing 
opene(r  and  then  makes  defatilt,  it  is  very  dii- 
flcult.  and  woidd  be  rather  tni.schievous,  to 
treat  such  conduct  merely  as  a  nonsuit  at  law. 
"  If,"  says  the  Chancellor,  "the  juilgment  in 
the  former  suit,  such  as  it  was,  would  have 
barred  the  pnx^eedings  in  this  suit,  it  was  uyton 
the  defendant  to  set  up  that  bur  in  some  shape, 
either  by  a  plea  in  bar,  or  by  an  answer  insist- 
ing upon  the  same  l)eneill  as  if  it  had  been 
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pleaded  in  bar.  Whether,  in  either  »hspe.  th«i 
judgment  or  decree  would  have  hetn  to  »b- 
solute  answer  to  this  prweeding.  I  proft*.*  lo 
entertain  some  doubt.  But  1  cannot  wIit, 
if  a  second  suit  is  permit te<l,  there  *mav  [•472 
not  be  a  third,  and  so  on.  But  the  ifeieDdaot 
may  waive  the  benefit  arisincfrom  pleading  tbr 
former  decree,  or  insisting  upon  it  by  anstrer. 
and  proceed  to  answer  the  merits  of  the  pUinx- 
iff'a  bill  without  reference  to  the  former  derrte 
as  a  bar." 

The  case  of  IMlidny  v.  C-olem/tn,  reported  io 
2  Munf.,  162.  is  in  some  respects  much  likrtbr 
present.  No  evidence  in  that  catie  W8.<  pvni 
by  either  party.  The  defendants  in  the  Sni 
suit  demurred  to  the  complainants'  bill,  ud 
also  answen'd  at  length.  On  the  heftrinfr.  tbc 
Chancellor  sustained  the  demurrer,  and  ditmiaft- 
ed  the  bill.  The  complainants  filed  amxba 
original  bill,  and  the  defendants  pleaded  die 
decree  dismissing  the  former  bill  inbar.iud 
the  court  sustained  the  plea.  •'  A  deo^e,' 
says  the  Chancellor,  "by  a  court  of  comprtwi 
juristliction,  dismissing  a  bill  upon  the  fotnad 
that  the  deeti  upon  which  the  complaiuot 
claimetl  was  fraudulent,  is  a  complete  bar  to 
another  original  bill  to  tr>'  the  validity  of  the 
.same  deed;  the  proper  reme«ly.  if  such  d«ne 
\)C  erroneous,  being  by  appeal,  writ  of  ermr. 
Kuperaedeti*,  or  bill  of  review,  and  not  br  adz- 
inal  bill." 

The  complainants,  Mrs.  .Tonp«  and  Mr^  Pnr.l 
should  have  appealed  from  the  decive  of  Uk 
Vice- Chancellor  dismi.ssing  their  bill,  or 
tioncd  for  a  review.   Such  was  tb«  ooone  IMP* 
sued  by  the  parties  in  the  cms  of  Komlmmt'* 
Wm.  (Armstrong  v.  f^ar,  12  Wh«ll..  !••.) 

E(]uity  will  not  entertain  jurisdictkMi  of  a 
matter  which  the  party  has  h»d  an  op; 
of  litigating  I  in  another  court,  and  whidi 
there  been  decided  against  him,  unlesili 
pears  that  there  existe<i  circunmtanocii, 
which  prevented  his  making  his  dcfc 
trying  the  (luestion."  (.VCotre  r 
Baily's  Eq.  Ik'p.,  170;  Jfender$»m  r. 
Jbid..  113.) 

"  When  the  party  seeking  relief,  byapctt* 
lion  for  a  rehearing,  had  knowledge  of  t>«<^ 
dence  before  the  decree,  or  by  re—nnalilt  dV> 
gence  or  inquiry  might  have  obtained  it.  Iwfc 

not  entitled  to  relief."  {Daker  v.  -  - 
Story.  218.) 

"A  direct  final  judgment  or  decree  of  •< 
of  competi'nt  juti.s«licti«)n  is  foreTcr 
and  binding.  a.s  to  the  subject  matter, 
the  same  parties,  and  all  who  are  privies  io 
or  estate,  although  a  contrary  de^ce 
same  subject  matter  be  sufasrqueotlj  i_ 
to  the  other  persons  who  were  neither  { 
nor  privies  to  the  first  decree,  and  who  i 
therefore  bound  by  it."  (Marignrtk  t.  Ikm, 
Bailv'sE<i.  Rep..  584.) 

"When  a  matter  has  once  been 
by  a  competent  jurisdiction,  it  shall 
Im'  drawn  in  ((uestion;  nor  will  parties  bv  pf ' 
milted  again  to  litigate  what  they  had  mk» 
had  an  op{>ortunity  of  Htigatiog  to  tbe  W 
of  a  judicial  proc(*e4ling;  Imt  wiiaieverai^ 
proiierly  have  !)een  put  in  bstic  in  'VM 
cceaing'  shall  l)e  concluded  to  have  Ih 
issue  and  determinetl."  (SfrDott^r.  J/ 
1  Bailv's  Eq.  Hep..  824.) 

When  a  i>arty  has  bad  h  in  h      ^ ' 
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power  to  ascertain  the  importance  of  testimony 
before  the  hearing  of  his  case,  and  has  neglect- 
ed to  do  so,  find  to  obtain  the  testimony,  a 
court  of  equity  will  not  grant  a  rehearing  of 
the  case,  od  the  ground  that  the  importance  of 
the  evidence  ha(rbt,>en  ascertained  after  the  de- 
cision, although  the  justice  of  the  ca»e  might 
be  promoted  by  it."  (PreroHtv.  GraU,  1  Peters'a 
C.  C.  Itep.,  365-379:  1  Paiges  Ch.  Rep..  574; 
1  McCord's  Ch.  Rep..241 ;  1  Liltell.  32o  and  137.) 

And  the  rule  at  law  is  the  same  as  in  equity. 
'•  Whatever  wan,  or  might  have  been,  decided 
in  a  court  of  law  or  equity  is  conclusive  in  a 
second  proceeding  between  the  same  parties  or 
their  repreaentalives. "  {Heller  v.  J&nejf,4  Binney, 
GO;  Ueiiiui  v.  Jacobs,  1  Penn.  Rep.,  152;  Fiahle 
V.  FUiU,  1  Blacks.  R..  360.) 

•*  A  former  suit  for  the  same  cause  af  action, 
iu  which  the  defendant  obtained  a  verdict,  is  a 
bar  to  a  second  suit,  although  such  verdict  was 
rendered  on  the  erroneous  ground  that  the 
plaintifT's  cause  of  action  had  not  then  accrued, 
when  in  fact  the  plaintiff  had  at  the  time  a 

f ocnl  and  perfect  cause  of  action.  {Morgan  v. 
HntTib.  9  Wend.,  287.) 
"  It  i«  a.principle  universally  acknowledged, 
that  the  judgment  or  decree  of  a  court  having 
junsdiclion  is  not  only  final  as  to  the  matter 
determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and 
which  they  might  have  had  decided." 

Per  Kent,  Justice,  on  page  502.  "  Every 
person  Is  bound  to  take  care  of  his  own  rights, 
and  to  vindicate  them  in  due  season,  and  in 
proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant, 
having  the  means  of  defense  In  his  power,  neg- 
lects to  use  them,  and  suffers  a  recovery  to  l)e 
had  against  him  by  a  competent  tribunal,  he  is 
forever  precluded." 

*•  The  general  rule  is  intended  to  prevent  lit- 
igation, and  to  preserve  peace;  and  were  it 
otherwise,  men  would  never  know  when  they 
might  repose  with  security  on  the  decisions  of 
courts  of  justice,  and  judgments  solemnly  and 
deliberately  given  might  cease  to  be  revere<l,  as 
being  no  lon^'r  the  end  of  controversy  and  the 
evidence  of  nght." 

"The  principle  prevails  both  in  courts  of 
law  and  equity.  In  bills  of  review  which  are 
brougtit  before  the  same  tribunal  to  review  a 
former  decree,  it  is  a  settled  maxim  of  equity, 
that  no  evidence  of  a  matter  in  the  knowledj^ 
of  the  party,  and  which  he  might  have  used  m 
the  former  suit,  shall  be  the  ground  of  a  bill 
of  review,"  {Le  Guen  v.  Got^rneur  dc  KembU, 
1  .lohns.  (  'as.,  492  and  502.) 

The  application  on  the  part  of  the  petitioners 
for  admission  as  parties,  in  this  case,  to  claim 
the  estate  of  the  testator,  in  opposition  to  the 
representatives  of  John  Aspden,  of  Lancashire, 
474*]  whose  title  *to  the  same,  as  the  Ijeir  at- 
Uiw  of  the  testator,  was  declared  by  the  Circuit 
Court,  in  their  decree,  on  the  26th  of  December, 
IS88.  is  made  under  circumstances  little  calcula 
ted  to  obtain  the  favorable  consideration  of  a 
court  of  equity.  From  August,  1825,  to  July. 
1830.  the  complainuui^'  bill  was  tx'nding,  and 
DO  attempt  on  their  part  was  made  to  prove 
their  relationship  to  the  testator,  and  establish 
their  right  to  the  estate,  as  his  heirs-at-law. 
They  htwl  the  most  ample  opportunity  to  estab- 
lish their  claim  to  the  estate;  and  having  ueg- 
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lected  to  do  so,  they  are  concluded  by  the  de- 
cree of  the  court,  dismissing  their  bill. 

In  April.  1830,  John  Aspden,  of  Lancashire, 
appeared  in  the  Circuit  Court,  and  obtained 
leave  to  issue  a  commission,  in  the  case  of 
Packer  y.  yixon,  EUicutor  of  Matthut*  A«])dfn, 
of  April  session,  1828,  No.  1,  to  England,  to 
prove  his  relationship  to  the  testator.  Numer- 
ous witnesses  were  examined,  both  in  England 
and  America,  provmg  his  relationship  to  the 
testator.  And  a  report  by  the  master,  upon 
the  evidence,  declaring  him  to  be  the  heir  at 
common  law,  on  the  paternal  side  of  the  testa- 
tor; and  on  the  26lh  of  December,  18^33,  a  de- 
cree in  his  favor  of  the  jxirsonal  estate  of  the 
testator,  as  his  heir-at-law.  During  a  period  of 
many  years,  these  claimants  watched  the  prog- 
ress of  a  tedious  and  most  expensive  litigation, 
between  the  heir  at-law  and  next  of  kin  to  the 
testator;  the  former  claiming  the  estate  under 
the  will,  and  the  latter  under  the  intestate  laws 
of  Pennsylvania.  And  immediately  after  the 
decision  of  the  Circuit  Court  givinj^  a  construc- 
tion to  the  will,  by  which  the  heir-at  law  be- 
came entitletl  to  the  personal  estate  of  the  testa- 
tor, the^  appeared  in  court,  ready  and  willing 
to  deprive  the  said  John  A.spden,  of  Lancashire, 
of  the  character  of  heir  at  law,  and  to  substitute 
themselves  as  such,  by  an  attempt  to  revive  a 
claim  which  had  l)een  twice  decided  against 
them,  and  that,  too,  after  neglecting,  from 
1825  to  1834,  to  offer  a  particle  of  evidence  in 
support  of  it.  It  would  be  most  iniquitous  to 
suffer  them  to  do  so.  VigUantibua  non  dor- 
inkntibua  $ervit  lex. 

Upon  general  principles,  and  upon  a  review 
of  the  equitable  circumstances  in  favor  of  John 
^Vspden,  of  Lancji8liire,who  stands  in  the  place 
of  the  defendant,  the  plea  in  bar  by  the  defend- 
ant to  the  plaintiff's  petition  ought  to  be  sus- 
tained, and  judgment  renderetl  for  the  defend- 
ant. 

The  counsel  for  Mrs.  Poole  and  Mrs.  Jones, 
and  for  John  A.  Brown,  administrator  ot  John 
Aspden, of  London,  made  the  following  points: 

1.  The  plea  in  bar  is  not  sulHcient  in  law; 

1.  Because  the  bills  in  this  case,  and  the  de- 
crees in  chancery  and  in  the  Exchequer,  in 
England,  pleaded  in  bar  to  them,  arc  not  be- 
tween the  same  ptirties. 

2.  Because  they  are  not  in  relation  to  the 
same  subject  matter. 

*3.  Because  they  are  not  of  the  same  [*475 
quality,  or  in  the  same  right. 

4.  Because  the  decree  of  dismission  was  not 
made  by  acourt  having  competent  jurisdiction, 
under  the  circumstances  of  the  case,  to  con- 
clude the  appelleeii. 

II.  These  pleas  are  not  proved: 

1.  Because  there  is  no  evidence  to  support 
them. 

2.  Because  the  evidence  does  not  show  them 
to  be  ad  ulftn  with  the  bills  tiled  in  this  case. 

3.  Because  there  is  no  proof  that  the  letters 
taken  out  by  John  A.  Brown  are  ancillary'  to 
those  obtained  by  Mrs,  Jones  and  Mrs.  Poole, 
in  London, 

4.  Because  the  decrees  are  neither  signed  nor 
enrolled, 

III.  The  dismission,  if  proved,  is  no  bar  to 
the  appellees: 

1.  Because  there  was  no  decision  on  the 
merits. 
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2.  Because  no  proofs  wore  tnken. 

8.  Because  tln  re  lifts  Ixen  no  construction 
given  to  the  will  of  M.  Aspden.  either  by  Ihe 
Court  of  Chancery  or  the  Exche<]^uer. 

4.  BecJiuse  the  various  objections  made  to 
tiic  sufHcieacy  of  the  plea  show  it  to  be  invalid 
as  a  bar. 

IV.  The  plea  to  the  whole  of  the  bills  or 
petitions  of  the  appellees;  and  as  part  of  tbe  de- 
Rune  is  bod,  tbe  whole  nust  be  overruled. 

Mr.  licfd.  after  examinijiLr  the  seeond  of  the 
above  points,  relating  to  the  sull]4:ieQcy  of  the 
evidenee,  proceeded. 

The  question  of  evMence  need  not  be  further 
referred  to.  The  question  now  is,  is  the  plea 
in  bar  sufficient,  anumfng  lt»  ETcrmcnts  to  be 
proved.  We  do  not  come  here  to  dispute  any 
general  principle  m  to  the  couclasLveiie.ss  of 
competent  foreign  ludjrment.  It  is  a  doctrine, 
in  its  ^'cneral  application,  of  "repose,"  and 
hence  of  hifrh  morality.  It  is  not  technical,  as 
distinguished  from  reasonal)le.  On  the  other 
band,  its  application  ia  sometimes  exquisitely 
technical.  A  decree  In  chancery,  dismnsing  a 
bill"  "for  want  of  evidence."  is  a  bar.  A  de 
cree  dismissing  a  bill"  for  want  of  prosecut  ion, " 
is  no  bar.  In  Btms  ▼.  RuH  (4  Johns.  Ch.  Kep. , 
3<K))  no  party  appeared,  mid  the  bill  wa**  dis- 
missetl  for  want  of  prosecution,  and  held  to  be 
no  bar,  ' '  because  the  merits  were  never  dis- 
cussed." "  Yet,  substantially,  there  i'^  no  dif- 
ference between  that  case  and  this,  but  as  much 
discunion  of  merits  in  one  m  In  the  other.  In 
the  case  now  before  the  court,  it  is  in  evidence 
that  Sir  Edward  Sugden  advised  the  solicitor 
of  petitioners  to  stay  out  of  court  and  have  his 
bill  dismissed  ("  struck  out  of  tbe  paper  ")  for 
technical  want  of  proeecutlon.  He  refused, 
went  into  court  to  make  an  effort  to  liivi  it  re-  i 
ferred  to  a  master,  and  it  was  dismissed  for 
want  of  evidence.  No  discnMlon  of  merits. 
The  decrees  of  dismi<<<inl  here  pleaded  were  not 
on  hearing,  not  on  evidence,  not  *on 
merits,  but  on  defiult  of  peculiar  uature,  from 
extreme  po%'erty  of  putiea,  Tliis  poverty  is 
cl^rly  proved. 

The  rale  of  conclusiveness  of  a  foreign  de- 
cree becoTTtP«i  technical  in  the  extreme  when 
thus  applied,  and  courts  are  bound,  before  they 
apply  It  to  the  exclusion  of  meritorioun  claim- 
ants from  a  bearing,  to  see  tliateveiy  tecbaical 
requisite  exists. 

These  decrees,  then,  it  is  contended,  have 
none  of  the  technical  requisites. 

They  are  not,  1.  Between  tbe  same  partiea. 
2.  X<  t  n  the  same  subject  matter.  3.  Not.  in 
one  sense,  by  competent  tribunals.  These 
points,  in  one  aspect,  must  be  conddered  to- 
gether.   In  another,  they  arc  distinct. 

There  are  two  parties,  petitioners,  before  this 
court.    1.  Janet  .Tones  and  Mary  Poole,  as 
heirs  of  John  Aspden.  of  London.  2.  John  A. 
Brown,  administrator  of  John  AsjkIcu.  of  Lon 
don.  To  each  there  is  a  separate  plea  in  bar. 

1 .  The  first  pclltioo  is  of  two  co-heiresses  of  a 
decedent,  widows.  The  decree  pleaded  is  a 
decree  of  disniis'-al  of  the  bill,  .Tutiet  Tui-^  and 
Thomas  Poole,  and  Mary,  his  wife,  administra- 
tors of  J.  Aspden.  Putting  out  of  view,  for 
the  present,  this  character  as  adniini  :r  itors, 
can  a  decree  against  husband  and  wife  be 
pleaded  in  bu-  to  a  bill  by  the  wife  surviving 
tb'>  busbnndt  iBeete  v.  iM^,  2  Simooa  & 
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Stuart.  164 ;  Calvert  ou  Parties  in  Equity  2?2. 
17  Law  Library.)   This  was  a  bill  bv  by 
her  next  friend,  against  husband  and  trustee 
of  wife's  separate  property.    Plea,  a  bill  pend- 
ing by  husband  and  wife  aL'ain'^t  the  tni«t 
ees.    Held  to  be  no  bar,  because  dinniMi 
of  husband  and  wife's  bin  is  no  bar  t» 
wife's  separate  bill.    The  bill  of  hn'-band  :\vA 
wife  is  the  husband's  bill,  which  he  mar  bar 
by  release.   (Damtl      OnMhown,  5  nlte. 
581.)  If  Thomas  Poole  had  released  thui  claim, 
it  would  have  been  a  defense  to  bill  by  him 
and  his  wife  in  England.    Yet  a  riecR«  uniD$t 
them  in  England  on  such  a  defence  wou'ii 
surely  l>e  no  bur  to  suit  here  by  his  widow. 
This  suit  is  against  a  different  fund .   Joint  de- 
cree and  order  of  payment  ve«t««  property  in 
husband.    (Calvert,  271;  Ward  on  Legacies, 
64.  18  Law  Library.)   In  this  view  time  pn> 
ceedings  not  between  same  parties. 

8.  A  far  more  serious  and  interesting  qnffr 
tion  ari.'ios  on  application  of  this  plea  t,i  Mr. 
Brown's  petition.  He  sues  here  as  the  Ameri- 
can administnitor,  under  letters  grantal  ie 
Pennsylvania,  of  John  Asp^len.  of  L'n-l>ri. 

The'  parties  to  the  English  bills  were  tbe 
British  administrators  of  J.  Aspden,  under  i 
different  com  mission,  and  with  different  respon- 
sibilities, and  the  question  then  is  dit>tiDCtly 
and  for  the  tint  time  presentM,  whether  » 
judgment  of  any  sort,  by  cnnfessicn.  (b-f.iii!f. 
or  on  hearing,  against  an  administrator  in  one 
country  bars  the  suit  of  an  administrator  in 
another  and  foreign  jurisdiction.  Tbe  law  of 
Pennsylvania  on  the  subject  of  foreign  admin 
istintions  i.s  clear.  From  1705  to  1882.  asuit  br 
an  administrator  in  a  sister  *titateoouid  [*47t 
be  maitttahied.  (jfeOulhvyjh  r.  Yamnff,  1  Bb- 
ney.  08.)  Rut  never  by  a  Rritish  or  ffreii.'^ 
adimiuislrator.  {Grami  r.  liatrui,  I  DaUs!>, 
4S0.)  In  1826.  estates  of  decedents  were  made 
the  subject  of  taxation,  and  In  1832  fPnrdon, 
911),  all  extraterritorial  letters  of  admintolri- 
tion  were  invalidated.  At  no  timf>  in  Fennqrl' 
vania  hjis  there  been  anv  privitv  ^n-fwrni  % 
liritisli  and  a  domestic  atiministration.  If  John 
Aspden  or  his  English  administrators  had  oh 
tained  a  decree  in  England,  it  would  be  iu- 
operative  here.  No  privity  between  ihem  uA 
Mr.  Hrown.  no  privitv  between  Nixon  in  En 
gland  and  Nixon  in  the  United  States.  (Amiir 
V.  Biekffy,  8  Rawle.  481.)  The  admlnisMtM- 
with  w  ill  annexed  of  one  doniicile<1  in  Knzl:in'l 
proves  the  will  in  KaMnchusctts;  he  is  to 
account  for  EngKehaiwlB.  {Badhmr. 
2  Ma-^.*.  "R.,  384.)  The  PonnsylvAnia  ar^  of  .\v 
semblv  in  terms  is  the  same.  ^Purdon.  t»i3  > 
If  J.  Aspden's  British  administrators  had  mf 
fere<l  a  judirmcnt  against  them  in  Pennsyhini^. 
it  would  have  no  effect, the  foreiirn  adminisirs 
tion  being  a  nullity.  {Bordmx.  Bf*rdfn,h}i»»- 
R.,  67.)  Administmtfon  confers  rijht*  and 
creates  liabilities  co-e.Munsivc  with  jurlsiliction 
that  confers  it.  (Mothlandy.  TTirfwian,?  P»d 
liep.,  185.)  An  Irish  administrator  relftwf*  a 
bond  of  intestate,  no  bar  to  suit  In-  Eogliah  ^- 
ministrator.  I)  i  r  "  i.*)  )  Same  prin*  ip!'  ht^  ' 
(  Vaugkan  v.  Barret,  5  Vermont  R. ,333.)  If  J- 
Aspden'e  Englirii  admlnfaitralori  Ind  sued  Is 
Pennsylvania,  and  had  judtrmt  ni  and  exrf^' 
tion, it  would  be  no  bar  to  suit  by  PennsrlTttiik 
administrator.  (Pimd  v.  Mal-£pMce,  3  MetcaW. 
114.)  To  a  suit  by  Pemuyinniaadminlsir^ti  % 
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foreign  executors  come  and  make  defense,  the 
plaintiff  entitled  to  recover  by  virtue  of  his  dis- 
tinct domestic  oflSce.  (  WUUng  Pen»tfi  Kawle, 
9S4.  So  Vaughan  Nmihup,  15  PMers.  1 : 
yr^'rrtl  v.  Dick^j/,  1  Johns.  Ch.  R..  UiH ,  Drxtlit- 
tU  V.  7  Johns.  Ch.  U.,  47;  Woodin  v. 

Bngley,  18  Wendell,  485.)  Creditors  must  be 

f>rot«*rf.'il.    iJ'  rikin.^  v.  Freiier,  4  Piiiiri'.  "t  ) 
n  Pennsylvania,  (Jommonwealtb  always  a 
craditor. 

Prom  these  authorities,  it  clearly  results  that 
there  is  no  privity  between  English  adminis- 
trator wtiose  bill  was  diamiflMd,  ftnd  Pennsyl- 
vania administrator  wlio  now  sues.  A  decree 
of  dlsmisK^il  of  their  bill  cannot  bar  ours  in  so 
different  a  r)^t  It  is  no  answer  to  say  the 
English  dccrca  was  a  decision  of  John  Aspden's 
riehl.  It  was  the  decision  of  no  right.  It  was 
H  dismisml  Uirough  neglect  of  English  adinin- 
Utrators — a  default  from  poverty.  Suppose 
American  administrator  to  be  a  creditor,  such 
a  dismissal  could  be  no  bar.  Tlii>  rcnirt  will 
oot  inquire  whether  he  is  or  not.  Pennsylvania 
•dminutrator  repraeents  the  Commoowealth, 
which  always  is  a  creditor. 

But  again,  Matthias  A^xien,  at  his  death,  had 
property  in  England.  Frant«.  and  the  United 
Stiitcs.  Of  the  French  funds  wo  know  nothing. 
They  never  were  in  England.  Un  bi.s  death, 
and  Nixon's  probate  of  will  in  England,  the 
47S*]  English  funds  vested  in  him  *as  En- 
irlish  executor.  As  Ami  riinn  executor,  Nixon 
had  American  funds.  His  rights  were  whollv 
distinct.  (3  M  iss.  R..  ;}84 ;  8  Penn.  R..  18.1) 
The  funds  were  distinct.  The  British  courts 
had  no  jurisdiction  over  the  American  funds. 
Their  juriadictioQ  tested  by  power  to  enforce 
their  decreca.  That  conflned  to  England.  Mr. 
Xi.xon  never  was  in  England,  and  not,  there- 
lore,  liable  to  attachment.  The  British  pro- 
ceedhig.  therefore,  strictly  in  r»n,  and  the 
farthest  extent  of  its  ronrlusiveness  is  m  to 
Engliah  funds.  Uence  not  decree  of  compe- 
tent tribonal.  and  BO  bar.  {WhUew.  White,  7 
Gill  &  Johnson,  289.) 

No  requisite  of  a  conclusive  decree  pleaded 
In  bar  exists  here,  and  this  without  questioning 
any  general  principk".  No  case  has.  however, 
been  cited. except  ono  {  f*hUlip»  v.  IlmUer,  2  II. 
Bl..  410)  in  bankruptcy,  nor  can  one  be  found, 
where  Briti.sh  courts  nave  gone  to  the  extent 
now  contended  for,  or  helil  an  Aniericuu  judg- 
ment aljsolutely  conclusive.  All  are  cases  of 
British  colonial  decrees,  and  in  that  case  doubt 
is  ezpvesaed  whether  a  different  rule  ought  not 
to  prevaiL  {Bmdenon  v,  Brndtnont  8  Hare, 

all 

JjfK  WUHamM,  on  the  nme  ride  with  Mr. 

Be^d.  and  again.st  the  plea: 

L  The  pleas  filed  by  Nixon,  executor  of 
Apptei,  as  defendve  ban  to  the  petltlOBB  of 
tfic  appellees,  are  not  sufflricnt  in  law. 

1.  Because  the  bills  tiled  in  the  courts  of 
cteiwerjr  and  of  the  Ezcbequerand  the  present 
tnft  are  not  between  the  same  parties. 

The  bill  in  the  English  Court  of  Chancery 
vas  originally  tiled  by  John  Aspden.  of  Lon- 
d*»n.  beicame  abated  by  his  death,  and  was  re- 
vived by  Janet  Jont«  and  Tiiomas  Poole,  and 
Maty,  his  wife;  the  snid  Janet.  Thomas,  and 
Mary  having  taken  out  letters  of  administration 
to  toeestate  of  said  John  Aspden,  from  the  Pre- 
Oovtof  OintertMury.  (Itooonl,  790.) 


The  bill  subseoaently  filed  in  the  Court  of 
Exchequer  was  also  brought  by  Janet  Jones 
and  Thomas  Poole,  and  Mary.*  his  wife,  ad- 
ministratrix of  said  John  Asjxlen.  (Record, 
79.  80.) 

By  the  death  of  John  Aspden.  the  bill  in 
ehanoerv  ceased  to  be  his  bill.   It  became  the 

bill  of  the  parties  for  whose  hcrietlt  it  was  re- 
vived (Comyn's  Dig.,  Vol.  11.,  pp.  410.  411, 
title  Chancery,  P,  Sill  of  Reriver;  Story's  Eq. 
Plead,,  sec.  367.  p.  298,  and  cases  there  cite<l); 
and  the  whole  interest  existing  in  Mrs.  Poole, 
both  by  virtue  of  letters  of  administration 
and  as  next  of  kin  of  the  intestate,  being,  by 
operation  of  law  jiiul  his  marital  privilege, 
vest!  1 1  ill  her  hasband,  Thomas  Poole,  the  bill 
in  fact  became  the  bill  of  Janet  Jones  and 
Thomsis  Poole.  (2  Williams  on  Executors,  883, 
634,  and  ca-ses  there  citrd.) 

The  bill  in  the  Exchequer,  for  the  same 
reasons,  was  also  the  bill  of  Janet  Jones  and 
Thomas  Poole. 

Both  these  bills  were  thus  bills  filed  under 
the  authoritv  conferred  •t^  the  Enelish  r*470 
e<  cleriaBtical  oourtt  npon  the  Ingush  aaminlf* 
tratota. 

As  the  right  of  the  parties  at  the  thne  of  the 

decree  regiilates  that  decree  (2  Howard,  46fb. 
the  dismissions  in  those  courts  were  dis- 

missions of  the  bills  0^  Janet  Jones  and 
Thomas  P(H)le,  adminlitntor  and  admioittra- 
trix  of  John  Aspden. 

The  parties  to  the  present  suit  are,  1.  Janet 
Jones  and  Mary  Poole,  both  widows,  and  next 
of  kin  of  John  Aspden;  2.  John  A.  Brown, 
administrate  of  John  Ajq>deD»  in  Pcnnayl- 
vania. 

The  parties  to  the  English  bills  are  thus 
English  administrators.  Those  in  the  present 
suit  are  the  next  of  kin  of  the  intestate  and  the 
Pennsylvania  administrator. 

Are  these  English  administrators  and  the 
Pennsylvania  administratt^tr  the  same  narties^ 
either  in  fact  or  in  law?  They  are  in  fact 
different  penotti.  Are  they  in  law  the  same 
parlies? 

In  Pennsylvania  thc!  law  is  settled  that  foreign 

letters  of  administration  ^'ive  no  rights  what- 
ever within  that  State.  {Gneine  v.  Jlarri*,  I 
DalL,  4B6:  McCulhugh  v.  Toung,  4  DaU.,  2W; 
same  case.  1  Binn..  64.) 

An  old  act  of  1705  wivs  suppose<l  to  have 
given  some  rights  to  foreign  administrators, 
but  the  cases  cited  rule  that  it  onlv  appUed  to 
the  then  English  provinces,  and,  after  tro  Dec- 
laration of  Independence,  to  the  United  States. 
(See  Justice  Nelson's  opinion  in  HchuU  v.  i'u^ 
ter,  11  Wend.,  861.) 

In  18:?2  the  law  now  in  force  was  pa-«.sed 
(Purdou,  911,  Aet  of  1832,  sec.  6),  declaring 
that  no  letters  granted  out  of  thb  Common- 
wealth shall  confer  u[K>nany  person  any  of  the 
powers  or  autliorities  of  an  executor  oi  admin- 
istrator under  letters  granted  in  Pennsylvania. 
This  act  was  merely  declaratory,  and  made  no 
change  in  the  law  of  Pennsylvania  except  as 
regards  letters  of  administnmon  gruited  within 
the  Unite<l  States.  The  same  rule  prevails  in 
England.    (1  Will,  on  Executors,  204.  205.) 

India,  Scotch,  or  Irish  letters,  are  of  no  avail 
in  England.  {AUimn  v.  Murphj/,  Hard.,  210; 
administration  in  Canterboiy  void  in  York; 
tee  Law0  v.  Fbtrtk,  2  lladd.  Cli.  R.  lOl ;  Tour- 
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Ion  Ftotwr.  3  P.  Wms..  869;  Vnnthiii/Mn  v, 
Vanthuyi^n,  Fiiz>rib..  204;  Toller.  70;  i?rt>/j 
V.  C5crfc,  Ambler,  416;  Pipon  v.  jft/>(/;i,  Ambler, 
3S;  1  Com.  Dig..  Admlnlstiilor,  B 8.  p.  494; 
.hnkiuK  V.  /-'/(  /Ar.  4 P*ige,  80;  Wooii»^,  Bag- 
l^y,  13  Weod.,  468.) 

Tbe  piiDciple«  of  all  these  dedstons  will  be 
found  stated  in  1  Will,  on  Executore,  236.  237. 

The  powers  of  lUe^Hj  dillerent  administrators 
0Zteildonly  to  the  limits  of  the  sovereignties 
CVMting  them,  and  neither  allows  the  othe  r  to 
intermeddle  with  any  as-sets  within  their  re 
ftpeeUve  jurisdk^oliH.  Sec  bond  re(|uired  of  an 
executor  of  non  resident  testator  m  Pennsyl- 
vania, which  applies  only  to  assets  within  the 
Commonwealtb,  Act  of  1882,  lee.  IS.  (Patd.. 
913.) 

480*]  *Thcy  arc  not.  then,  in  law,  tbe  aame 
parties, 

Nor  are  they  privies.  (Adanu  v.  Satof/e, 
Salkeld,  40.) 

Af!:iiiiii-t Mtnr  in  Dcvon«;hire  cannot  have 
»ci,  ja.  uu  a  juiigment  in  Westminster.  {Ilig- 
trim  Yot^  BuHdKnffi  Qmpany,  9  Atkyns, 
44.) 

Beames's  Pleas,  300,  administrator  de  bonis 
non  cannot  revivie  a  bill  filed  by  a  former  ad- 
ministrator, bccaiif^e  there  is  no  privity  between 
them.  (Story's  Conllicl.  sec.  o22.  p.  436; 
TaUmagev.  Chappel,  16  Ma*«s.  R.,  71.,  seep. 
78;  Oroutv.  ^JonnhtrhunA'Sltii-i^.  H..0n,61iJ.) 

There  is  no  privity  between  uu  executor  and 
an  administrator  (i^  6a;tw  non  cum  trsl.  ann., 
and  the  latter  cannot  sue  out  a  writ  of  error  on 
a  judgment  recovered  by  the  former. 

The  administrator  Untin.  non  may  have  a 
new  action.  C.  J.  Parsons  rests  this  decision 
upon  the  English  authorities.  (Telverton,  33, 
68:  Latch.  140.) 

It  required  a  statute  (17  Car.  II.,  clt.  8)  to 
enable  tudi  euoceeding  adminblmtor  to  obtdn 
the  fruits  of  u  judgment  obtained  bv  his  pred- 
ecessor; and  ihercfure.  even  in  this  case,  w  here 
letters  are  granted  by  Uie  same  ecclesiastical 
court,  there  is  only  a  jHivUy  by  statute,  not  by 
the  cummim  law. 

So.  in  Pann^lvania,  the  succeeding  admin- 
istrator completes  the  administration  of  the 
former  by  virtue  of  au  e.\j)ress  authority  con- 
ferred by  Act  of  1884.  (Purd..  440;  BOb  Alien 
r.  Irwin,  1  Serg.  &  Rawle.  554.) 

But  this  statute  in  England  and  the  act  of 
Priiii^ylvania  applies  only  to  adniiuistration 
j^rauted  by  tlieae  reepective  countries;  neither 
relates  to  foreign  letters.  (Bohun,  Cur.  Oan., 
188;  ISmrton  v.  Floiccr,  3  P.  Wms.,  869.) 

Lee  V.  Bank  oj  Eugkuui  i  s  Vcsey,  44).  lu 
this  ease  Sir  William  Grant  says,  that  the  per- 
sons (executors)  in  .\nieiiea  an  ni>l  llie  jh  rson 
al  representatives  ol  the  test.itor,  wiihiu  the 
nesningof  the  laws  of  (bis  <  otmiry.  And  this 
was  where  the  exenitor  r*  fused  \.n  [»r')vc  (lie 
will  in  England,  tin-  .M.  K.  suyiiiL'.  it  In-  refuses 
and  is  absent,  you  muy  have  admini>trtitioti 
here.  {Arnold  v.  Arnold,  2  Mvine  &  Craig, 
271.  Ac^.) 

Tlie  American  eases  arc  eiiualjy  strong. 
{Oooduin  v.  Jon*.\  :i  Mms.  H.,  514;  2  Mmn.  11., 
884;  9  Mass.  li.,  347:  DoolUile  v.  /^>,  7 
Johns.  Ch.  R..  -ItJ;  Mom  I  v.  JJo  /cn/,  ]  John.s. 
Cb.  K,  IdS;  Cftapmun  v.         6  Hill,  odd.} 

In  this  court,  the  same  law  has  been  laid 
d  ^  .V  n  repeatedly.   {Fmwiek  ▼*  Seart,  1  Crandk, 


259 ;  J)6Bon*B  BemtUn  ▼.  JgawsayV  EtemUn, 

3  Cranch.  J^IO;  f\,  rr  v.  M-x^n.  9  Wheal. . 
Smith  v.  Tht  Bank  of  United  Utakt,  5  Pettts. 
529;  Vavghanr.  Nttrlhup,  18  Pelen,  l;«e 
Judge  Story's  opinion,  pp.  5.  6.) 

But  m  the  law  of  the  forum  in  which  \ht 
bar  is  set  up  mii.>^t  regulate  its  effect,  it  is  par- 
ticularly with  Pennsylvania  law  we  have  to  do 
*here;  and  the  authorities  in  this  Suiep|48l 
are  conclusive.  (Brodie  Birkl^,  2  Rawle, 
43fi:  MothUttul  V.  Wireman,  3  Pcnn.  T?  .  I*« 
Willing  V.  Peroi,  S  liawle,  264;  Purdun,  4«, 
Act  of  24th  February.  18;34.  sec.  47.  requirini: 
executors  to  pay  legacies  under  tbedireodoaef 
the  Orphans'  Court.) 

From  these  authorities,  it  results, 

1.  That  administration  granted  by  each  js- 
rbdiotion  is  paramount. 

2.  That  administrators  are.  even  within  the 
same  jurisdiction,  privies  only  by  virtue  mI 
statutory  enactments,  and  in  no  case  tke 
common  law. 

3.  Tliat  they  are  not  the  general  represents 
tives  of  the  intestate,  but  onlr  as  ra^ecu  kii 
estate  in  the  country  fnmwfildi  th^  dnife 
their  authority. 

4  And  that,  therefore,  foivigii  adniniiln- 
tors  cannot  !>e  in  any  sense  the  same  partia  nr 
privies  with  those  in  the  State  of  PeniM^lva&iA. 

On  this  ground,  the  plea  in  bar  is  anfr 

cient 

Aij;uia,  the  parties  in  these  suits  arc  diiTerwu. 
because  the  English  bills  are  bills  by  a  hu»bacd 
and  wife,  which  are  always  considemi  bill»  tA 
the  husband  onlv.  (Smim  v.  Mjfert.  8  Madd. 
474:  Reeves  \\' D<>U>ij,  2  Sim.  Siu..  4«; 
HxtghM  v.  Btam,  1  Sim.  &  Stu.,  185;  JM*  v. 
Smith.  1  Jan.  ft  Walk.;  JPiaukt  JMM  t 
Yes  ,  Sen.,  888;  Orifiik  t.  Bosi,  8  T«a.  9&. 
451.) 

Bill  b^  husband  and  wife  is  tbe 

bill.  Where  anytl-.':. f">r  the  s«^parstf  o?* 
of  the  wife,  the  bill  should  be  brought  \3S  a 
prochein  amy.  otherwise  it  is  the  hu^MatflinDL 
(Oiedtn  V.  Campbell  ^  ^\m.,  551.) 

Suit  by  husband  and  wife  is  suit  of  liii>JiaLJ. 
and  if  bul  be  dismissed  or  decree  made  advefie 
to  her  interests,  the  wife  may  l>riu£r  a  fr»h  bill 
by  her  next  friend.  (  Wake  v.  I'uiAt  i, «  Hxxl^ 
Tii;  (trani  v.  \'iiJuhconJtor)tn,  9 
DutaU  V.  Ottenho^n,  5  Paige,  581.) 

The  husband,  when  he  suc«  in  right  oi  atf 
wife,  must  make  her  a  party,  but  be  stt*  f 
his  own  benefit,  and  he  may  rdease  or  aaao 
his  daim  for  a  valuable  coosidentfoa:  sal  v 
a  decree  is  made  for  the  payment  ol  moo^y.  < ' 
if  the  claim  ia  utiierwise  reduced  iDtapi«iiK>r 
sloD,  It  will  pasatoJdi4tiprc«cntativta.  {}Ki» 
urrost  V.  Svuth,  4  Rawle.  183;  Lodgei.m^ 
tuu.  2  S.  it  H„  493.) 

A.s  thete  i«  xoi  pmehein  amy  a  parkin  IM 
Kni^lish  bills,  they  arc  then  thehr.-:  i^:  f ,  L 
and  the  di^misMion  cannot  bo  pletuMei^ «•  -4 
a  fresh  bill  by  the  wife,  even  in  '  *  ~ 
lejys  in  a  foreign  jin'-i!^  ' 

For  this  rea-stm.  tiaij,  ihu  1.11^. 
icau  bills  are  not  between  tbe 

11.  TbeJ^nglish  bilU  and  the 
sylvaala  tfe  not  for  tbe  same  sabinAl 

*These  were  bona  noUAQmi  :v 
JilmdaadandPennsylvatda.  C^lcoanll-i 
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tor,  aad  those  in  Kngland  to  that  of  llie  £n- 
gUib  Mlininistnitor;  neifher  can  effect  any  por- 
tion of  tho  fstftte  of  the  decedent  not  within 
tht  jiiri-diciion  from  which  they  receive  their 
appointment.  - 

1.  By  suit:  or 

2,  By  assignment. 

8b  And  each  must  account  to.  and  are  re- 
spr>n«ib1c  only  for  the  asseU  within  the  State, 
province,  or  diocese  which  appoints  them. 

1.  They  cannot  effect  these  assets  by  suit. 
{Bnrden  v.  Borden,  5  Mass.  R.,  77;  And  v. 
Mahtpeaee,  %  Metcalf.  114);  judgment  recov- 
€Ti«!  h\-  a  ItluKle  T-lan  l  administrator  in  Mh-ss- 
achusetts,  and  an  execution  returned  satisfied. 
Still  this  judgment  was  no  plea  in  an  action 
for  same  delit  ny  the  Ma^sftohusctts  administra- 
tor. Iiecause  that  debt  was  bona  notainlia  iu 
Mwnsadineetts.  (See  cases  referred  to  at  p. 
u:^ 

The  !»ame  rule  prevails  in  England.  (1  Dowl. 
A  Ryl..  35,  16  E.  C.  L.  R..  15;  Attorrtey  Gen- 
>r,,.'\.  ninioxd.  1  Cromp.  <fe  Jervia,  850,  870; 
2  Wim.  on  E.xecutors.  1020.) 

2.  Nor  by  assignment.  {Cutter  v.  Davenport, 

1  Pick..  80,  80C  83.  84):  administrator  in  Yer- 
moot  cannot  aasfgn  a  mortgage  debt  due  a 
dtizen  of  MassachiiM  !  -  It  '\9,l>'nia  notoMlia 
in  Maasachusetta,  and  must  be  administered 
there.  So  are  simple  contract  debts,  and  tbej 
must  be  collected  where  the  debtor  lives. 
iCfutpman  v.  Hah,  6  Hill,  554.) 

The  release  of  a  note  dated  at  Albany  by  a 
f  ri'ii:n  administrator  is  no  bar  to  a  suit  by  a 
New  York  administrator,  because  it  ihUma  no- 
f-Mia  in  that  State.  The  release  is  inoperative. 
( raughnn  v.  Bamt,  6  Yetmont  R.,  888;  3 
Drer.  805.) 

New  York  administrator  releases  a  debt  due 
from  a  resident  of  Vermont.  No  plea  to  a  suit 
by  Vermont  administrator.  (Thomas  Witmn, 

2  N.  Ham  p.  H.,  291.  ) 

Foreign  administrator  cannot  indorse  a  note 
80  as  to  enable  tbe  indoner  to  sue  in  New 
Hfunpsliire  in  his  own  name.  (IfiartiAv.  IJurn- 
f'aui,  5  Grcenleaf.  261 ;  Lee  v.  Harem,  1  Bray- 
too.  86  VcrmoDt;  WSUng     Aral.  5  Rawle, 

This  last  case  was  a  coulroveriiy  between  the 
Pennsylvania  administrator  and  the  assignee  of 
a  foreign  administrator,  and  it  was  held  that 
ihe  former  must  always  prevail. 

3.  Administrators  are  bound  to  account 
within  the  jurisdiction  appointing  them,  but 
only  for  the  bona  notabiUa  within  that  jurisdic- 
tion. {Bo»ton  V.  Boyhtrm,  2  Muss.  R,  894; 
Daw  V.  BoylKtim,  9  Mass.  R.,  387.) 

Suit  on  probate  bond  for  tssets  in  admlnls- 
trator's  hands,  he  being  also  administrator 
cum  test.  aim.  in  England.  Held,  that  he  vim 
*MODiintable  In  Hassaehusetts  only  for 
the  goods.  &c.,  collected  there.  (Stevens  v. 
OnyU/rf!.  11  Mass.  R.,  257;  Hooker  y.  (Mnuited, 
6  Pick..  9.  480,488.) 

Plaintiff  nor  entitled  to  execution  against 
Massachusetts  adtiiinistrator  fur  i>ums  collected 
in  OoODeoticut,  under  letters  granted  to  same 
person  there.  Di.'*tribution  of  these  assets  must 
be  made  iu  that  State,  though  the  estate  of  dec- 
edent was  insolvent  iu  Ma.'^Miciiusetts  and  solv- 
•  ent  in  Connecticut.  (Fay  v.  Haven,  3  Metcalf. 
114.  115;  fleeky.  jKNuf,  3  Wendell,  471;  Orcut 
V.  OrtM,  8  Paige,  465.) 

HOWABO  4. 


Administration  granted  in  New  York  and 
Vermont  to  the  same  person.  He  must  account 
in  each  State  for  the  goods  inventoried,  as 
found  in  them,  respectively,  at  the  death  of 
the  intestate.  (Harruon  v.  Stem/.  5  Cramli. 
2SQ;SmUh  v.  ftnnk-.  5 Peters  52;i-n2r,;  V.iuij/uin 
v.  Xorthup^  15  Peters,  1,  5,  0;  Vi-um  v.  Van- 
fu/me,  10  Paige,  555.) 

If,  then,  foreign  administrators  cannot  effect 
the  assets  in  Pennsylvania  by  suit,  or  by  assign- 
ment, directly,  how  can  they  be  affected  by 
mere  omission  on  iiis  part  to  prosecute  a  claim 
to  other  aasets,  out  of  the  Junsdlctfon  of  Penn* 
sylvania,  beyond  the  control  nf  the  Pennsyl- 
vania administrator,  who  could  uut  interfere 
with,  become  a  party  to,  or  regulate  In  any 
wav  his  procceding.s  abroad? 

The  Lhrtje  cases  oiled  abt)ve,  from  2  Rawle, 
436.  5  Rawle.  264.  and  3  Pennsylvania,  188, 
.show  it  to  be  the  law  of  Pennsylvania  tliat 
such  proceedings  cannot  l)e  a  bar,  as  the  assets 
are  to  be  retained  by  the  Pennsylvania  admin* 
istrator,  to  be  administered  there. 

The  fact  that  Nixon  appeared  to  the  suits  in 
England  doe.s  not  vary  the  case-.  He  appeared 
only  as  English  executor,  under  letters  from 
the  Prerogative  Court  to  protect  the  English 
funds.  Such  appearance  is  co-extcosive  only 
with  his  authority  as  £ngiiah  executor.  Aa 
American  executor,  he  could  not  have  been 
hearrl.  {Strrftis  v.  Gnyhrrd,  11  Mass.  R.,  857; 
Vaughaii  v.  yurthup.  15  Peters,  1.) 

In  both  the.<e  cases,  and  In  several  others 
previously  eited.  the  administrators  were  actu- 
ally served  with  process;  yet  the  courts  held 
that  circumstance  gave  them  no  jurisdiction 
over  foreign  bona  ifUihitift. 

The  Penusylvauia  act  of  Assembly  is  aa 
strong  in  its  terms  as  that  of  any  other  State 
and  country,  and  excludes  every  possible  mode 
of  interference,  either  by  acts  or  omissions; 
consent  on  his  part  could  notimvent  Itt  opera- 
tion. 

III.  The  bills  in  this  case,  and  the  decreea 

in  England,  are  not  in  the  same  rights. 

The  former  are  by  Peuusylvuiia  adminis- 
trator, who  is  trustee,    1.  F<Hr  creditors  In 

Pi  nnsylvania.  2.  For  the  Commonwealth,  as 
respects  taxen,  *kc.  3.  For  distribution,  under 
direction  of  our  orphans'  courts.  The 
latter  are  by  the  administrator^  in  Krvj-lnr!'?. 
*who  are  tru.siecs.  1.  For  the  cretlU-  L'^'AHJ: 
ors  in  England.  2.  For  the  government  there, 
to  pay  duties.  «fcc.  3.  For  distribulion  imder 
direction  of  the  courts  there. 
The  cases  prcvlou.slv  eiie<l  establish  these 


^|itioDS.     (See  Story's  Conflict,  489,  sec. 

Doilge  V.  PerktM  (1  Mason,  436);  the  right 
to  sue  in  the  United  StaU»  courts  depends  on 
the  citizenship  of  the  -administrator,  not  on 
that  of  the  decedent  ;  for  administrator  la  the 
real,  not  merely  the  nominal  party. 

If  it  is  said  that  the  administrator  is  a  trustee 
for  next  of  kin.  and  therefore  the  dismission  of 
the  Engli.^.h  bilU  u\ust  be  a  bar,  the  answer  is, 
that  a  decree  against  a  ceittui  que  trust  is  no 

■  bar  to  a  suit  by  a  trustee  who  was  not  a  party 
to  the  former  case.    {T/iomas's  Trustee*  v. 

I  Brnsliear,  4  Monroe,  65.  68.) 

I    IV.  This  decree  not  made  by  a  court  of 

.  competent  jurisdleUon,  dlh«r  as  respects  the 

1  parties  w  the  subject  matter. 
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To  hiud  parties,  they  mu^  be  within  ihtir 
jurisdiction .  To  liiiid  the  proper^,  it  most  be 
Witliin  tiieir  power. 

The  Enji^lish  courts  had  no  jurisdiction  over 
the  admiiustnitor  <h-  the  property  iD  Pfeoiwyl- 
VEOia. 

The  caies  already  dted  esfabliali  this.  The 

American  ailininslrator  of  Aspdcii  was  never 
Bummoo^,  could  not  appear,  could  not  defend 
or  protect  his  own  rights,  or  the  rights  of  those 
whom  he  represent 

The  Pennsylvania  property  was  not  within 
th^  ix)wer — could  not  have  been  collected  or 
disposed  of  br  virtue  of  any  authori'y  from 
tbem.  Their  decret:  in  fnvur  of  the  complaiu- 
sota,  then  (if  it  had  bt-nn  given),  oould  not 
have  bet?n  enforced.  The  process  of  sequestra- 
tion and  attachment  would  have  been  fniitless. 

The  American  administrator  could  not  have 
set  up  a  decree  in  favor  of  the  English  adminin- 
tratom,  if  such  a  decree  had  been  made,  as  the 
foundaliiin  of  a  suit  in  tliis  countrv.  nor  as  a 
bar  to  the  chums  of  others  as  distributees. 

It  would  certainly  have  bera  no  evidence 
against  John  A<;pden.  of  Lancashire.  {Piequei 
V.  StCfi7i,  5  Jkliison,  40.) 

General  principles  restrain  jurisdiction  of  all 
courts  within  their  local  limits).  In  cases  of 
non-residents,  judgments  are  never  in  personam, 
they  are  in  retn,  and  bind  only  the  gOOds  at- 
tached.   {Bond  V.  Briggn,  0  Mass.) 

Even  under  the  net  of  Congress,  judgments 
must  appear  to  be  rendered  by  courts  having 
juristlictioD  of  the  parties,  as  well  as  the  cause, 
to  have  full  faith  and  credit  given  them. 
(Story's  Coiitlict,  458.  r-c.  547.) 

DaugloM  v.  Fore»l  (4  Bingham,  086)  takes  a 
distinction  between  cases  where  parties  owed 
allegiance  to  the  country  where  judirmenl  was 
given ;  but  American  administrator  owed  uone 
to  Enj|land. 

7  Gill  it  .Iohn.«on,  210.  f'hancerv  ]>rorr.'d8 
48o*J  in  rem,  or  in  perm/nam,  *and  the  power 
of  enforcing  their  decr^  is  the  test  of  their 
Jurisdiction .  Tliey  had  here  no  power  over  J. 
A.  Bruwu. 

In  admiralty  cases  the  world  are  parties,  and 
the  whole  world  is.  therefore,  bound,  because 
notice  is  served  upon  the  tiiinir  itself,  and  all 
iuttresled  liave,  tluTefori',  nolicc.  But  those 
who  have  no  inter^t  which  could  be  aaserted 
in  a  court  of  edmlraltT  have  no  notice  of  the 

seiztire,  and  rrmrm!  ])c  ronsidercd  as  parties. 
The  decree.  u«  respects  (hem,  cou  therefore  be 
re-examined.  (Case  of  Th«  Jfory,  9  Cranch. 
126.  144:  Marshall.  Ch.  J.) 

But  if  the  st.uicuce  appears  to  be  for  a  cause 
which  Involves  no  violation  of  the  law  of  na- 
tions, even  ndmiially  sentences  are  not  con- 
elusive  on  the  question  of  neulraliiy.  (2 
Wend.,  9i:  2  Bay,  289;  Salueei  v.  JoMm,  4 
Douglass,  224.) 

In  this  case  the  American  administrator  had 
no  interest  in  the  Kngltsh  funds,  was  not 
present  there*  owed  no  allegiance,  had  no 
notice— in  fact,  became  admiidstrator  only  in 
I8ii4,  after  the  decrees  were  pronounced.  lie 
can  be.  therefore,  upon  no  principle,  considered 
a  party:  nor  can  the  decrees  be  oonaideiied,  as 
res[xcls  him,  in  j>er»onnin.  If  they  are  not 
so.  they  are  no  defensive  bar.  {BiUe*  v.  iMIoean, 
5  Faig'e,  305,  is  clear  to  this  point;  PkqvM 
Smtn,  5  Maaon.  40.) 

lOtftf 


V.  This  plea  is  not  proved,  no  evidence  be- 
ing taken  by  respondent  But  even  our  evi- 
dence shows  that, 

1.  It  is  not  proved  that  the  bills  in  i^lsiul 
nnd  the  present  suit  are  od  idm^  See  foracr 
part  of  this  argument. 

9.  It  is  not  proved  tliat  Brown's  letten  ««ie 
nncithiPr-  to  those  in  EnLrhitid:  not  tliatBloira 
acted  as  attorney  for  Poole  and  Jooc*. 

8.  It  is  not  proved  that  the  deeraes  woe 
signed  and  enrolled;  and  without  Wm%  v> 
they  are  no  t>ar.  Witnes^^^  cleariv  t«taUi»b 
that  they  wwe  not.   (Record.  96,  ido.) 

Only  two  ctaes  have  been  dted  against  this 
position : 

Pretiyman  v.  PreUjfnuui  (1  Vem.,  310)  hx* 
been  overruled.    (See  Beames's  Pleas,  219.  tSi).  > 

Dodmn  v.  Oliver  (I  Eagle  &  Jones)  is  s  lithe 
case,  and  in  thc^se  e;tses  tiie  pntctioe  of  tie 
couriH  is  peculiar,  not  governed  bv  the  luleiU 
equity  practice.  The  book  dted  b  not  in  lli» 
cr  i  1  r  ry ;  a  note  of  U  is  found  In  Scatoa's  De- 
crees. 

The  English  caees  are  clear.  The  ABorieiB 

are  equally  strong;.  {I^'ruift  v.  T17»<^t  i 
.lohns.  Cas.,  20a;  GiU  v.  txott,  1  GUI  A  .}"hni.. 
393;  Halsted'B  Digest,  176;  MinturnM.  T»ud>nt, 
2  Paige,  109;  l%oma»  ifomit,  10  WlMi., 
148.) 

The  replicatlDO  denies  the  fact  of  the  enroll- 
ment, and  ever>'  othrr  fact  exeept  wiist  aie 
specially  Mit  furth  iu  li. 

\*I.  I^he  dismifvion  under  the  circumstanoc^ 
proved  is  not  a  bar.  The  oaly  discusdoo  wil*' 
in  relation  to  a  reference  to  the  mi^;  co 
preten.sc  that  any  took  place  in  relalioo  to  the 
merits. 

Parties  were  poor.   (Record,  101.)  Oreaoe 

died  ins<">lvent.  *( Record.  Appli  r*480 
cation  made  to  Dugdale  for  a  loan,  (iieoord. 
101.) 

No  con.struction  of  the  will  waa  2ivm. 
(Brandli/u  v.   On/.  1  Atk,.  571;  1  Smiib  * 
Chancery  Prae.,  246;  Lord  Bacon's  Orders.  4 
Bacon's  Works,  511;  Rom     IM,  4  Johak 
Ch.  R..  300;  15  Wci^y,  281.) 

Ix>rd  Eldon  doubts  whether,  when  cause 
not  been  heard  on  its  merits,  and  an  oppoitaot- 
ty  to  be  heard  has  been  given,  a  decroe  win  tie 
any  bar.    (Qin\.  Out,  1  P.  Wm.i.,  72:J  ; 

These  decrees  are  no  bar,  because  they  do 
not  bind  the  party  for  wliofle  beneflt  ttwy  are 
pleaded. 

The  next  of  kin  have  no  interest  in  tka 
question. 

John  A?5pden.  of  Lancashire,  alone  will  }k 
benetited  by  a  decision  in  favor  of  the*e  piea-v 

He  is  not  a  patrty  to.  nor  bound  by  tbe|if«>' 
ccoding  in  the  fLnirlisli  courts.  i/P»der»ii  r. 
Uendrrwn,  3  Hare,  117;  Atkiiumn  v.  Tum^. 
Barnard,  77;  Beet  v.  ImwUm,  4  Liitell. 
Thompmn  v.  Clay.  3  Monroe.  991,  991;  iMm 
v.  Hunt,  2  Bailey,  413.  415  ) 

VII.  This  plea  is  to  the  wlioU-  l)itl.  and 
part  of  the  defense  is  bad,  the  whole  musi  be 
overruled.  (Beamee'e  Pleas.  42,  44;  Ciawiw- 
Mn  V.  Au„r.  2  Vcs.  ^6  B.,  SW;  /oMf  V.  IM 
16  Ves ,  202.) 

Mr.  IkuM  Ma^fkimn,  in  support  of  the  ^km 
and  in  ctmelusion: 

[All  those  parts  of  Mr.  lloffman'9  srrunca! 
which  do  not  apply  to  the  pobm  dtcuol  ^ 
the  ooun  am  omitted.] 
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The  British  and  American  cases  in  support 
Qt  sucb  pleas  in  bar  are  quite  too  numerous  to 
be  foither  dwdt  on,  fn  the  genenil  yfow  I  am 

now  taking  of  the  '-.rrrptin  m'  vtflinitfF;  hut 
the  opinion  of  Cluej'  Justice  De  Gay,  in  I'/i^ 
Dnekem  of  Kingtton'a  case  (11  State  Trials, 
aOl).  anff  of  Chuf  Ju^tic^  Willes,  m  the 
•case  of  Prudhum  v.  rhUUpi*  (  Ambler,  7t»3),  are 
leading  decisions,  and  show  that  the  doctrine 
had  made  its  foundations  deep  in  the  British 
)»ystem  of  jurisprudence,  long^  before  the  prize 
courts  bad  carried  it  to  an  iniquitous  extent. 
The  whole  current,  also,  of  our  own  authori- 
ties go  the  same  length;  and  whether  the  de- 
cision bf  a  domef-lic  or  a  forcisjju  one,  the 
matter  decided  is  equally  respected.  Having 
dwdi  suffldently  upon  the  general  nature, 
^oundn,  and  jusl  application  of  the  weight  ac- 
corded to  \h'&«Ktpti9  rd  judicata,  I  now  pro- 
ceed to  inqnlra  info, 

11.  This  doclrinr  practically  enforced, 
\mder  various  i>ound  distinctions,  in  British 
and  Ajnerican  courts. 

In  the  ra«!e  now  before  the  Supreme  Court, 
the  pleju**  in  bar  of  former  judgmenu  in  foreign 
courts  are  fortified  by  the  following  evidence: 
487  *]    *  Authenticated  copies  of  the  records, 
together  with  the  evidence  taken  under  the  du 
fendant  Nixon's  commission,  showing, 

1.  A  tinal  decree  upon  a  regular  hearing  of 
the  causae,  before  the  counsel  on  both  sides,  in 
the  British  High  C'oiirt  of  C'liancery. 

2.  That  this  decree  of  dismissal  was  for 
want  of  any  afMoMieoii  the  part  of  tlio  eom* 
plainaata,  from  M  Aaguak,  to  17th 
Jttlj,  1880. 

8.  No  etMMol  waa  entered  againat  the  signing 
and  enrolling  of  s<'ud  decree. 

4-  No  rehearing,  or  review,  or  appwil,  was 
prayed, 

5.  A  new  original  bill  "was  filed  fn  the  Ex 
chequer,  twenty-three  days  after  t)ie  <ii.smi88al; 
DO  enridenoe  tibere  produced,  and  no  attempt  to 
procure  it;  bill  dismissed  from  the  Excliequer. 
a  year  after  it  wa.s  tile(i,  upon  llie  express 
-  rounda,lM.  That  til  i.s  was  a  tlnal  decree  in 
chancery.  2d,  That  the  rxr^tio  rn  judicata 
tiled  by  Nixon  was  a  flat  bar  to  any  further 
proceeding,  although  tlie  merit.s  as  to  heirpliip 
bad  been  in  no  wayUligated  in  the  Court  of 
Chancery ;  and  Sd.  That  a  decree  of  dismissal, 
for  want  of  evidence,  aft(?r  a  hearing,  according 
to  tlie  rules  of  court,  and  the  practice  in  chan- 
cerj.  was  oondusive  upon  the  Oourk  of  £x- 
chequ(  r  u  rl  therefore  the  complainant's  bill 
uuat  be  diHmi^>«ied.  Was  that  decision  correct, 
■oeording  to  the  English  law?  And  does  the 
American  conform  thereto?  And  if  so,  will  not 
the  American  courts*  deal  witii  these  records, 
and  with  all  the  attendant  circumstances  (es- 
pecially as  between  Briti.sh  subjects)  in  the 
same  way  British  courts  would  deal,  and 
have  dealt  in  the  matter?  An  affirmative  an- 
swer to  these  questions  seems  the  unavoidable 
osiull  of  w  hat  has  already  been  stated,  and  of 
all  the  circumstances  of  the  case;  for  courts  arc 
competent  to  look  at  the  entire Jadidal  and 
extrajodicial  fw«  gesku.  But,  as  Ihave  under* 
taken  to  consider  the  subject  more  in  detail,  in 
tidt  aeoottd  division  of  my  argument,  I  shall 
VMrfMNweed  to  refer  to  a  number  of  British 
:ind  American  cases,  and  to  commeDt  upon 
^>me  of  them. 


The  correctnew  of  the  decision  in  the  Ex- 
chequer will  appear  from  the  following  cases 
and  books,  in  addition  to  tlmse  ahvady  cited: 
2  Ld.  Karnes  on  Equity.  365;  Marth  v  Nic- 
(y  {Simons,  4N"i);  B'nnhnv.  Orr  {1  Youuge 
&  Collyer,  4114).  "A  decree  of  dismission  of 
complainant's  bill,  after  it  is  signed  and  en- 
rolled, is  a  bar  to  a  new  bill,  between  the  same 
parties,  and  for  the  same  matter."  (Cooper's 
Eq.  PI.,  ch.  5.  069,  <^c.,  and  authorities  there 
cited.)  "A  plea  iu  bar.  stating  a  dismissal  of  a 
former  bill,  is  conclusive  against  a  new  bill,  if 
the  dismissal  was  upon  hearing,  and  if  that 
dismissal  be  not  in  direct  terms  '  without  prej- 
i  li  ,'  "  (I  Vernon.  310;  1  Bro.  Pari.  Cases, 
2U1;  1  Chancery  Cases,  155;  Mitford's  Plead* 
ines  in  Eq.,  Jeren^'s  edit..  237.  &c.) 

In  PiHrtt  V.  I/>;/f/oH  (14  \"es<'V.  2H2)  the 
Chancellor  says;  "  if  ,a  party  thinks  proper  to 
allow  his  case  to  come  to  a  hearing,  Ac.,  and 
r-;ni  (■  i<  eapablp  of  being  op(  ned.  [*-488 
11  IS  very  tlillicult,  and  would  be  rather  mis- 
chievous, to  treat  such  oonduot  merely  as  a 
nonsuit  at  law."  How  a  nonsuit  necessarily 
differs  from  a  dismis-sai  of  a  bill,  after  answer 
and  hearing,  will  be  noted  hereafter. 

I  will  now  advert  to  .some  American  authori- 
ties and  cases,  which  speak  the  same  languuje; 
and  then  again  return  to  British  authorities^ 
and  apply  them  both  to  the  case  at  bar. 

1.  Where  a  bill  in  equity  states  certain  things, 
and  not  Kullicient  proof  is  olTered  by  complain- 
ant to  sustain  his  allegaUou,  the  bill  must  be 
dismissed:  so,  if  nelwer  denied  nor  admitted, 
but  complainant  be  left  to  his  proof,  the  bill 
must  be  dismissed,  if  there  be  no  proof  at  the 
ruleday.  (2  Ohio  Rep..  33;  8  Ohio  Rep..  391.) 

9.  Equity  will  not  grant  a  new  trial  at  law, 
w  liere  the  party  seeking  it  has  been  guilty  of 
any  neglect  in  obtainmg  his  evidence,  even 
llioii-Ii  '  r.f  ]i  ueglcPt  were  occai^ioned  by  the  ill- 

iudgeci  a(ivi(  e  of  his  counsel,  and  though  his 
»ill  charges  positively  that  the  demand  against 
him  has  been  fully  di.'^chaiged.  (2  Ohioiiep., 
ai2;  ti  Ohio  Rep.,  S2.j 

8.  Where  a  second  bill  is  filed  to  obtdn  a 
second  injunction  (the  first  being  dismissed),  in 
relation  to  the  same  transaction,  and  between 
the  .'^ime  i)artie.';.  it  will  not  Im- enough  to  allege 
in  that  second  bill  a  new  eround  of  equity  not 
suggested  in  the  former  Dill.  It  must  also  be 
shown  that  the  new  matter  alleged  did  not  ex- 
ist at  the  time  of  the  first  bill;  or  that,  if  it 
existed,  it  iras  unknown  to  the  complainant. 
{RinJc  of  VnUed  Statu  y.  8ehutt»,  8  Ohio 
liep..  62.) 

4.  No  matter  can  be  taken  ad  aliud  examen, 
which  hn.«5  been  finally  acted  on  by  another 
competent  juri.Hdiction.  The  only  remedy  is  by 
appeal,  or  error,  or  by  a  rehearing,  or  review  (4 
Ohio  Itep.,  3fi0t:  or  unless  there  Iuls  been  fraud 
in  the  opposite  pariy;  or  liually  pure  accident, 
without  any  fault  of  negligence  of  himself,  or 
of  his  agents.  (4  Ohio  Rep.,  482;  5  Ohio  Bep., 
183.) 

5.  A  decree  which  puts  an  end  to  the  suit  is 
not  the  less  final  because  it  is  subject^  within  a 
limited  time,  to  be  reversed  upon  a  bill  of  re- 
view.   (.")  Ohio  Kep..  m.) 

I  have  alluded  several  times  to  the  admitted 
fact  in  this  case,  that  both  of  the  parties  litisant 
are  I'. -i  f  i ' ! i  < 1 1  b jects,c1aimin g  t h i s  property  asheir 
at  cummun  law,  both  claiming  descent  from  a 


* 
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common  anootor,  both  related  to  the  testator  in 
the  dc2:ree  of  second  cousins,  txnd  both  claim- 
ing as  vUk'^t  sons  through  those,  respectively, 
whom  i  iu-li  avers  to  have  been  theeUu  st  son  of 
ThoTTifw  Aspden,  the  common  ancestor — John 
Aspdcu,  of  London,  claiaiiiig  through  John 
Aspden,  1st,  of  Kent,  whom  he  alleges  to  have 
been  the  eldest  son  of  that  Thomas;  and  John 
Aspden, of  Lancaster,  claiming  through  Wflltem 
Aspden.  whom  he  alleges  wn-s  the  eldest  ii  nf 
that  Thomas  Aapden,  the  admitted  common 
489*1  *»iic«rtor.  In  reaped  to  proof,  the 
London  Aspdf-ns  havp  not  only  ntierlv'  failed 
to  give  any,  either  legal  or  moral,  but  no  less 
than  three  decreea  have  been  pronounced 
against  their  claim;  one  in  the  British  chan- 
cery. OR  has  been  often  stated,  the  second  in 
the  British  Court  of  Exchequer,  and  the  tWrd 
in  the  Circuit  Court  of  the  United  States,  upon 
their  lirst  application.  John  of  Lancaster,  on 
the  other  hand,  gave  such  evidence  of  his  pedi- 
gree and  heirship,  as  satisfied  the  master  in  his 
two  report*,  and  also  the  court,  after  the  most 
ililigent  inquiry.  Thus,  then,  the  niatter  now 
Atands,  aa  between  these  two  British  subjects. 
But  Aspden  of  London,  after  nearly  ten  years 
of  merely  nominal  prosecution,  bus  now  plant- 
ed himself  in  such  a  posilioa  in  an  American 
court  of  equity  as  to  call  upon  that  court  utter- 
ly  to  disreirard  all  that  -was  done  in  the  British 
tribunal,  and  tu  take  no  cognizance  of  hi^ 
neglects  there;  and  yet  further,  that  John  of 
T>anca*.ter's  advantageous  position,  after  all  his 

E roofs,  und  the  decree  in  his  favor,  should  ulbo 
B  wholly  dlwegarded,  and  tinit  he  of  London 
should  be  now  as  favorably  dealt  with  in  the 
American  court  as  if  nothing  had  ever  bwn 
done  either  in  that  GOOTt  or  in  the  tribonab  of 
his  own  country! 

Passing  by,  for  the  present,  all  that  haa  been 
flom  in  tlie  Circuit  Court  in  support  of  John 
Aspden  of  Lancaster's  claim,  and  looking  cx- 
durively  to  all  that  John  Aspden.  of  London, 
has  not  done  in  England  durinc  ten  years,  and 
in  this  country  dunng  ten  years  more,  the  in- 

Smry  naturally  is  (when  we  And  these  two 
Irittsb  ^subjects  interpleadiiii^  in  this  court), 
shall  John  of  London,  when  cout«:udiug  mei^ly 
with  John  of  Lancaster,  he  reganled  by  this 
court  in  prec-isely  the  same  light  an  if  he  hud 
been  originally  and  regularly  prosecuting  biu 
claim  in  this  court,  and  had  never  been  in  any 
way  concluded  in  the  tribunals  of  his  own 
country?  For  to  that  extent  does  he  now 
claim!  Ni\  n.  und  now  Trotter,  arc  to  be  re 
garded,  at  all  times,  aa  mere  stakeholders.  The 
executor  of  Matthias,  the  testator,  was  called 
on  to  account  for  this  estate  to  one  or  the  other 
of  two  British  subiects;  John  Aspden  of  Lon- 
don's claim  to  heirship  was  pronounced  by 
rhanccry  to  be  without  proof;  not,  indeea, 
that  he  bad  brought  some  proof,  and  there 
Stopped,  and  that  the  court  pronounced  that 
proof  worthless,  but  that,  after  five  years,  he 
t<juUl  produce  no  proof  at  all;  and  hence  the 
court  regarded  that  tis  an  irresistible  presump- 
tion that  none  existed,  and  so  decreed.  An- 
other forum,  of  his  own  voluntary  selection, 
also  deeree<i  that  the  first  deeree  was  valid, 
final,  and  conclusive  i  and  shall  not  these  two 
decrees  avid]  here  to  the  same  extent  as  theret 

Are  they  not  rfajntlirnta,  thai  tlie  fact  of  John 

A si  >dfn^8  heirabip  does  not  exist ?  That  in  En- 


gland  this  fad  is  forover  established  it  heyond 

all  question,  every  court  in  that  islarnl  wouM 
at  once  decide  that  this  fact  wu.s  rui  '^xur^nA. 
This  being  clearly  so,  why  shall  .Inlm  of  Lon- 
don •be  now  permitted  to  cast  all  tliiij(*490 
to  the  wind's,  and  say  to  his  relit'.iv«f  ando- 
subject;  "  Here  arc  copies  of  my  forrotr  Wl% 
in  British  courts;  I  file  them  now  ia  sn  Ameri- 
can court,  with  a  few  To-bal  alterations;  »e 
nujst  now  have  another  ten  years  of  litigation 
here!"  for  such,  in  truth,  is  the  alleged  rigbt 
of  John  Aspden,  of  London!  Is  it  not.  tho^ 
fore,  fit,  moral,  and  le^al  to  accord  to  .Tolir,  -f 
London  (seeking  equity  here),  exact iv  tiiat.  tod 
no  more  nor  less,  than  what  the  tribmiali  of 
his  own  country  would  give,  and  havo  irivrn* 
Why  should  one  British  i>ubje€l  Im^v  a  mtds- 
ure  of  justice  extended  to  him  against  aootbtr 
British  subject,  which  the  tribunals  of  their 
common  country  have  refused  to  give?  Ad<1 
why  should  the  court  here  close  its  em  \n  ill 
past  neglects,  to  all  the  presumptions*  of  actiud 
want  01  proof  involved  in  the  fact  of  those  nec 
lect.s?  Intt  r  ip»'s,  tbe  decrees  are  not  foreipi. 
but  domestic  i  and,  whether  the  one  ot  \ht 
other,  the  decMon  at  least  of  theEidwqiwr 
ought  to  close  the  con  In '  M  T- v. 

And  here  I  am  remindeti  of  the  veij  sensi- 
ble and  perClnettt  language  of  the  late  exMtel 
Jndfjt-  Washington,  in  the  case  of  Ofmn  v.  Sar 
tnietito  (1  Pelcrs's  C.  C.  Kep..  80>.  "  But  U  is 
objected,  "  says  the  judge,  '*  that  tbe  judgneat 
may  be  unjust  upon  the  merits  of  ilie  ra«*.  k 
erroneous  in  point  of  law;  and  it  is  a&kal.  shall 
such  a  decision  be  submitted  to  by  the  couru 
of  another  State?  I  answer,  that  the  e-mtmrr 
of  all  this  ouglu  to  be  presumed;  and  ki  me 
ask  in  return,  what  stale  (or  nation)  stands  fo 
pre-eminent  for  knowledire  and  virtue  as  to  mf, 
with  confldencc.  that  the  judgments  of  htr 
courts  would  be  more  just,  or  more  cons-ai':  • 
to  law,  than  those  that  have  already  parsed  on 
itf  I  concede  that  the  obJeetioD  may  tsnw- 
times  be  v  rll  founded,  but  I  am  far  frotn  id- 
mitt  tug  that  in  all  c^s4»  the  evil  would  be  rem- 
edied by  a  re  examination  before  another  tri- 
bunal, and  the  aenetal  good  forhida  that  this 
should  be  done. 

These  foreign  judgments,  then,  which  stsiul 
unimpeached  by  fraud,  or  irregularity,  or  \v 
any  internal  infirmity,  should  have  accorded 
to  them  (especially  when  the  matter  of  eootro 
versy  rests  between  subjects  of  the  same  natiot) 
precisely  that  effect,  and  no  more,  wbidi 
would  })e  given  were  the  matter  inttq»!<M'!«! 
bj  them  in  the  courts  of  their  own  oouau;; 
what  that  ia,  we  know,  and  hu  been  decided 
in  this  very  case,  and  ^li  ni  l  I  -  evtrywben-. 
for  if  a  contrary  doctrine  be  adopted,  forrisi^ 
ers  would  haTe  nothing  mora  to  do  than  to  m- 
gate  their  rights  vcr  iti  mrsly  and  dilatorily  f'»r 
years  in  the  equity  inhunals  of  their  own  coun 
try,  and  when  there  ousted,  carry  on  an  equally 
annoying  pmccflurein  our  tribunals,  hoping' to 
gain  at  length  a  portion  of  that,  a  iiilc  to  iIk* 
whole  of  whi(  h  they  have  utterly  failed  tots 
tablish  at  their  home,  and  in  the  midst  of  tbU 
very  evidence  which  would  have  served  lhe« 
had  it  in  fact  existed. 

1  shall  now  proceed  to  dte  soma  further  of 
the  leading  eases  «aiid  authorities,  and 
to  remark  upon  a  few;  all  of  which.  U 
seems  to  me,  can  leave  no  doubt  thnt  >urli  'ie- 
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crMs  as  are  relied  on  in  the  present  pleas  in 
hjir  will  bo  rpgarUed  by  this  court,  and  nil 
otber  ctiuris,  as  conclusive ;  and  therefore  that 
the  pleas  will  be  sustained. 

I.  In  rf  :rnr(l  to  foreif^  judgments,  a  distinc- 
tion was  larly  taken  between  a  suit  directlv 
upon  the  jud^^ment  to  enforce  it  in  aiu)thLT  tri 
bunul.  and  the  case  where  a  party  sets  up  a  for- 
eign judgment  merely  In  bar  and  defendwly: 
and.  in  tli"  fi>rmf  r  ciisi'.  it  has  been  lu-Kl  that 
the  foreigu  judgment  is  only  prima  facie  cor- 
irect,  as  no  naHon  ahould  be  bonnd  actively  to 
enforce  the  derisiion  nf  a  fnroi^  tribunal;  but 
that  in  the  latter  ca.se,  where  it  is  used  in  de- 
feme  only,  the  Iming  party  haa  no  light  to  in- 
'iniTe  11  suit  for  the  same  mHtter  t-lsewhere, 
and  that  if  he  docs  so,  the  judgment  shall  he 
TCgarded  as  reijudkaiu.  If  exempt  from  fraud, 
and  the  jurisdiction  were  competent  that  pro- 
iiounc<  <i  it.  Admitting  this  distinction,  argu- 
menii  ffnttia,  the  preaent  case  belongs  to  this 
(second  class;  the  aecrees  are  used  defensively, 
jind  the  exceptio  rei  judietUof  is  said  by  the  same 
jtulborities  to  be  entitled  to  that  full  measure  of 
respect  everywhere.  ( Boucher  Lauton^  Caaea 
temp.  Hardw..  89;  Phillip*  r.  ffurOer,  8  Hen. 
Bl.u  k..  UO:  Story's  C'ontliel  cf  Laws,  500.) 

This  distinction,  however,  just  as  it  mav  be, 
hail  been  much  qneitioned  ever  since,  and  in  fia- 
v  r  of  a  less  extended  doctrine  of  conclusiveness. 
Mansfield,  Buller,  Blackstone,  Eyre,  and  others 
mstaln  the  doctrine  of  revision;  Nottingham, 
Hardwickc,  Kenyon,  Ellenborou^h,  and  the 
current  of  more  modem  authorities,  down  to 
Ibe  preaent  hour,  repudiate  tlie  distinction,  and 
are  disposed  to  inquire  into  no  foreign  decrees, 
or  judgments  further  than,  tirsl,  ajs  to  the  com- 
f)etency  of  the  court;  second,  the  absence  of 
all  fraud:  third,  whether  (admittinir  the  decree 
to  the  fullest  extent)  it  does,  in  point  of  fact, 
embrace  the  matter  in  controversy.  To  this 
third  cla«s  of  admissible*  inquiries  belongs  the 
ordinary  raw  of  a  foreign  sentence  of  condem- 
rj;iti<  in  an  j  ri/f,  which  is  no  bar  to  proof  that 
the  property  wns  in  fact  neutral,  as  there  may 
be  many  oUier  grounds  of  eondemnatloo  tlian 
that  of  enemy's  property.  To  the  same  class, 
also,  belong  all  of  those'cases  at  law  whidi  do 
not  n^afd  decreea  in  equity,  in  certain  cases; 
Ijc  aii^  equity  may  well  reject  a  claim  which 
the  law  would  enforce,  and  e  conterto.  lint. 
«rttb  the  exception  of  these  three  clatieg  of  in- 
(iuir%'.  the  <«ound  doctrine  would  seem  to  be. 
lhat  the  decree  is  ret  judioit>i,  whether  used  af- 
llnnatively  and  to  be  enforced  by  a  [ilaintiff, 
or  dc-f'-n-^ivelv  apiinsi  the  cjaim  of  a  plaint- 
iff. But  still,  \Tilhout  now  insisting  upon  au 
extension  of  the  doctrine,  which  our  case  does 
nrtt  need,  we  repose  with  great  confidence  on 
liie  opinion  of  Lord  Chief  Justice  Eyre,  who, 
tliough  he  takes  side  witli  Lord  .Mansfield  in 
the  case  of  Walker  v.  Witter,  in.  permtltinfl;  a 
492*]  foreign  decree  to  be  looked  into.  *wbeii 

directly  sue<l  on,  and  asked  to  l>e  enforce<l,  is 
cqiiaUj  strong  in  hia  rejecting  all  such  right 
'whm  tbe  fofNgn  decree  is  used  (aa  in  the  pres- 
iT  case)  only  as  a  defen^iive  bar.  "If  we  hnd 
Uie  means,'  said  that  able  judge,  'we  could 
not  examine  a  judgment  of  a  foreign  court, 
tha?  t'^  brought  before  us  in  this  nmnner  by  the 
defendant  a8  u  bar.  It  is  in  one  way  only  that 
tiM  lAecree  or  judgment  of  a  foreign  court  is 
examinable  in  otir  courts,  and  that  is,  when  the 


'  party  who  claims  the  benefit  of  it  applies  to  our 
courts  to  enforce  it.  When  it  is  thus  voluntarily 
Hubniirtcd  to  our  jurisdiction,  we  treat  it  as  a  mat- 
ter i/i  ])ais,  resfK-ct  it  prima  fadi,  bntexamlDeas 
we  do  a  promise;  but  in  all  other  cases  we  give  en- 
tire faith  and  credit  to  foreign  judgments,  and 
c(»nsider  them  jls  conclusive  upon  us. "  (PhU' 
Upt  V,  Hunter,  i  Uen.  Black..  410.)  Our  case, 
however,  needs  no  more  than  this  very  doctrine ; 
and.  if  we  prodjirc  yet  stronger  cases,  it  is  only 
to  manifest  more  clearly  the  earaestness  with 
which  courts,  at  this  day,  snstain  every  means 
of  terminating  vexatious  linLnfion,  and  cherish 
thai  rei>oHc  so  essential  to  the  security  of  prop* 
ertv  and  the  peace  of  ftodety. 

And  here  I  cannot  avoid  citing  the  remarks 
of  Lord  Kameii,  when  he  is  arguing  in  favor  of 
a  distinction  between  foreign  decrees  that  sus- 
tain a  claim,  and  those  wliich  dismins  a  claim. 
He  thinks  the  former  more  examinable  than 
the  latter;  and  though  the  distinction  is  in  fa- 
vor of  the  decree  at  this  time  in  controversy, 
as  he  rejsn^nls  a  dismissal  as  more  exempt  from 
inquiry  than  a  decree  that  sustains  a  claim,  yet, 
as  I  cannot  but  regard  his  argument  as  rather 
more  specious  than  solid,  I  now  cite  with  pleas- 
ure the  reniarks  with  which  he  closes  his  di.'*- 
cusaion  of  the  distinction  alluded  to.  "  Pub- 
lic ntilit  V. "  says  he,  ' '  affords  another  argnmeni 
extremely  cogent.  There  is  nothing  more  hurt- 
ful to  society  than  that  lawsuits  be  perpetual. 
In  every  lawsuit  there  ought  to  be  a  nspUuul- 
tra;  wme  step  should  be  ultimate;  and  ;i  rlix^ree 
dinmlsiiing  a  claim  is  in  its  nature  ultimate." 
(3  Karnes  on  Bquity,  864.)  To  apply,  in  a 
word,  these  remarks  to  the  present  case,  let  it 
be  bom  in  mind,  an  has  been  often  remarked, 
that  the  dismissal  was  for  a  total  want  of  proof, 
after  five  years  of  litigation — raising,  as  the 
■■  court  justly  thought,  apretumptio  juris  et  jure 
j  of  the  non-existence  of  the  alleged  fact  of  heir- 
I  ship :  that  decree,  moreover,  was  confirmed  as 
re»  judicata  by  a  tribunal  of  the  present  claim- 
ant's own  election :  and  lastly,  all  subsequent 
time  has  confirmed  the  wisdom  of  the  preced- 
ing decisions,  as  the  Aspdens  of  London  arv 
still  proofless. 

2.  In  the  case  of  Botcla  v.  Qrr  (1  Younge  ft 
Collyer*a  Exch.  Rep.,  464).  it  w«a  \M  that  a 
foreign  judgment  is  equally  conclusive  as  an 
English  judgment;  but  that  it,  like  all  other 
judgments,  mav  be  set  aside  here  in  equity,  for 
fraud,  Ac,  anci  the  Lord  Chi  f  B  iron,  at  page 
466,  obHerves,  that  "As  the  lull  does  not  state 
under  what  circumstances  the  judgment  was 
recovered,  I  must  presume  it  was  in  respect  of 
the  same  mutlere  as  are  contuiucd  in  the 
•bill.  Then,  if  so.  it  will  be  conclu-  [•493 
sive  against  the  account  sought.  According  to 
modern  decisions,  a  foreign  judgment  is  as 
conclusive  against  the  debtor  as  an  f^nglisii  one 
can  be;  and  Martin  v.  NiduM*  (3  Simouti,  458) 
to  an  autfctorlty  to  show  that  a  foreign  judgment 
is  conclusive  against  the  plaintiff.' 

8.  I  will  now  stale  the  case  of  Martin  v. 
NkhaXU,  relied  upon  in  the  above  case  of 
Boirhtt  v.  Orr. 

That  case,  in  8  Simons,  45ti,  seems  to  go  the 
whole  length  of  abolisliing  the  distinction  talran 
by  some  judges  between  a  proceeding  to  en- 
i  force  a  foreign  decree,  and  where  it  is  used 
j  only  defensively,  that  is,  in  bar.   Tlwca-se  wjis 
I  this:  A  bill  was  filed  for  discoveiy,  and  also 
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for  a  commlinoii  to  take  proof  to  impeftch  a  for^ 

eign  judgmeot  rendered  in  favor  of  thr  prcsi»nt 
d^endant  who  waa  then  a  suitor  m  the  Cuuimoo 
Fleas  to  enforce  that  judgment.  Upon  de- 
murrer by  the  defendant  iu  Lfiuity.  he  argued 
that,  unles8  the  foreign  judgment  can  be  ques- 
tioned in  England,  and  the  grounds  taken  b<- 
such  m  would  be  a  defense  to  an  action  on  that 
judj?nient,  the  complainant's  bill  cannot  besus- 
tainetl.  The  Vice  (  liancellor  stated  that  the 
present  defendant  had  recovered  a  judgment  in 
Antigua,  and  complainant  relin  upon  the  case 
of  Walker  y.  Witter  {Doug.  R.,  1),  as  authori 
ty  for  queeUoning  Uiat  judgment,  which  is 
aouzht  to  lie  enforced  In  the  Common  Pleas, 
"were  I  to  allow  this  bill,"  says  the  Chancel- 
lor, "It  would  be  in  effect  saying  that  the 
judgment  in  Antigua  mav  be  overruled  by  the 
Court  of  Common  Pleaa»  and  tlieref oro  he  auft- 
tained  the  demurrer. 

Now,  here  it  will  be  seen,  that  the  Vioe- 
Chancellor,  finding' the  court  of  Antigua  a  com 
pelent  tribunal,  and  that  uo  fraud,  or  want  of 
jurisdiction  was  alleged,  deals  with  the  foreign 
judgment  as  re* Judicata,  and  as  conclusive  even 
where  sought  to  be  enforced.  He  regarded  the 
doctrine  of  Walker  v.  Witter  as  advancing  a 
frivolous  disUnciion;  and  he  pief erred  the  old 
opinions,  and  the  doctrine  of  condtislTeness 
su.staineti  by  Nottingham.  Ilardwicke,  Keinron, 
DUeulKjrough,  «&c,  to  that  of  Lord  Hansfield. 
Happily  we  have  no  occasion,  in  the  case  now 

before  tlie  Supreme  Court  tn  tnl;*  siili-s  in  tfiia 
controversy;  for,  whether  WctUrr  v.  Wuter  be 
the  sound  law,  or  Martin  v.  NieMh,  and 
Boiele*  V.  Orr  ■Srv..  be  the  better  law,  is  to 
us  quite  inunatenal,  since  in  our  case  we  &eek 
not  to  enforce  a  forci^  decree;  but  only  to  re- 
ly upon  it  as  a  defensive  bar;  nnd  for  that  pur- 
pose there  seems  to  be  a  great  unanimity  of  opin- 
ion; for  Lord  Chief  Baron  Eyre,  who  entirely 
adopted  Lord  Mansfield's  distinction,  is  yet 
very  emphatic  iu  his  expression,  as  we  have 
just  seen,  that  foreij^n  decrees  ai"e  final  and  con- 
clusive when  defensively  relied  on:  and  this  is 
all  we  have  occasion  to  inTOka  The  strooj^er 
and  more  thorough  cases,  in  which  the  earlier 
judgt^,  m  well  aa  those  of  ihe  present  day. 
have  agreed  with  Lord  Hardwicke— and  hte  is 
a  lustrous  name — "  that  Nvln  re  any  court,  for- 
eigii  or  doujeiitic,  that  haa  Iht*  piuper  jurisdic- 
494*]  tion  of  the  *ca«e,  makes  the  determina 
ti<ni  (and  il  !)<■  free  from  fraud)  it  is  conclusive 
ou  uH  other  uAiiltii."  are  iievcrtheleb^  ca^eb  tluit 
need  not  be  urged  bj  us  in  t  he  present  case : 
and  are  only  now  referred  to  in  e  arnest  support 
of  the  dottiine  to  the  medium  extent  of  our 
own  cgMu  and  witli  no  tilt  of  legal  knight-er- 
rantry in  support  of  one  (  lass  of  judir''-s  apiinst 
another  class.  i?oth  cIussch  entirely  concur 
that.  relie<i  on  as  a  dcf(  nsive  l>ar.  toreitrn  de- 
crees arc,  and  of  ris^lil  ought  to  be,  cuucJusive. 
The  d<x'trine.  to  that  extent,  is  Riirfly  one  of 
repose,  nf  judicial  pnlic y.  and  even  necessity; 
it  is  a  doctrine  of  justice,  and  oi  public  policy 
also,  since  it  Inculcates  Tigilanoe.  and  teaches 
suitors,  jiiid  tliose  cited  iiUo  cour1.»i,  that  they 
should  not  sle^^u  over  their  ri^htt*.  and  uiiiHt  not 
deal  with  the  tribunals  of  jtisticeas  mere  organs 
of  leiial  delay,  t<»  exhaust  the  patience  and  wor- 
ry oui  the  lift)  auU  putew,  in  ord«r  uitiiU4U«ly 
perhaps  to  obtain,  by  comproodM,  a  poiCioii  os 
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that  which  the  indolent  or  uojiiBt  know  fttf 

can  never  obt-ain  hv  proofs. 

In  the  case  of  larUon  v.  TurUvi*  (4  Maaie«K 
Selw.,  20)  the  court  goes  to  the  full  exieat^sad 
beyond  what  we  have  need  for.  In  thai  cm, 
which  was  at  law.  a  decree  in  a  foreign  court 
wa.s  relied  on.  The  defendant  stated  that  thr 
decree  luMi  been  obtained  agaii^t  lum  pro  a«- 
fe»m,  for  want  of  an  answer,  wlierf?upc«  te- 
(|uestr.ui  n  had  issued,  and  the  amount  levied 
on  the  property  of  the  plaintiff,  who  iMd  been 
his  partner  in  trade:  bat  that  the  aoeonnl  M 
lH*<'n  erroneon«;ly  taken.  io.  Lurd  Elli 
twrough  ruled  tliat  the  decree  was  condu^in. 
and  that  the  defendant  could  not  be  permitted  to 
que^ftun  the  accurjiev  of  the  account  takra; 
that  a  decree  pro  eoitjrsM),  for  want  of  answer, 
was  rt»  judicata;  and  that,  as  such,  it  was  liiBd* 
ing  and  conclusive* — his  lordship  emphaticanT 
adding,  thai  "  I  tiad  not  thought  I  wassiltifif 
at  nimvriut  to  try  a  writ  of  error  to  oofieet  Ihc 
procpfHiings  of  a  foreign  court!" 

Also,  iu  Uie  cuiie  of  Richard  liiijfMl  Kern  t 
John  iTDonough  (8  Petcrs's  S.  C.  llcp.. 
a  decree  was  pronounced  by  a  Spanish  tribtui^i 
in  Louisiana,  after  the  cession  of  that  domra 
ion,  hut  wliilst  it  was.  ih  j\irl,>,  in  |Kks>»  s.Mi n  of 
Spain.   The  court  held.  that,  as  the  tiibuaii! 
still  had  jurisdiction,  the  decree  was  TaUd  sad 
conc]u-i\  I 

In  "i^  Story  on  Equity  Jurisprudence,  p.  Vli. 
sec  1888.  it  is  stated,  that  **  A  formsrdeem 

in  a  suit  in  ecpiity,  t  r  tvi  een  the  fame  partiw. 
and  for  the  isaniu  isuhjeci  matter,  is  also  s  p3kA 
defense,  even  alt  hough  it  be  a  deeiee  dismiMQg: 
the  bill,  if  the  dismissal  in  not  expressed  to  k 
without  prejudice.  Here,  the  courts  of  equitj 
act  in  analogy  to  the  law  in  some  respects.  Ml 
not  in  all — for  thr  dismissal  of  a  5«uit  law.  't 
even  a  judgment  at  law,  is  not,  in  au  tii?**,  - 
good  bar  to  another  action." 

We  here  see  that,  although  equity  may  fol 
low  the  law,  and  deal  with  a  naked  dismiMi 
of  a  bill,  *•  for  mere  want  of  pnisecution."  »  • 
nonsuit,  and  hence  no  bar,  yet  that  a  < 
of  the  other  kind,  such  as,  in  the 
the  dismissal  on  hearing,  and  for*wani  [*4^'> 
of  proof,  is  a  decree,  and  collclu.^ive;  t&d  m 
the  Court  of  Ezchequer  pronounced  thk  for 
decree  in  chancery  to  be,  and  acco:  ■■  '  1 
the  entire  ^^^^l^i^i^JmdiBata;  and  ^^^m 
learned  author^  iaUi^fipHe  on  the  Godllrtsf 
Laws,  p.  TATi,  remarking  upon  the  dootitas  of 
concluiuvoniti^  adopted  by  Holland,  oa  tli 
ha.^i.H  of  redproeity,  seems  to  entirely  vjffum 
of  Ihe  doctrine  upon  that  sub^t  itjih-  .  \ 
even  w  ere  the  authorities  siIclu;  cJt 
ject.  and  Uii  matter,  instead  of  b^ig  so  eA* 
decided,  were  at  this  lime,  as  I 
open  ((ue^tion.  If,  then.  leciproci^ 
ditional  reason,  as  it  certainly  is, tl«i  1 
be  a  veqr  special  fitness  in  regardiog  ttHi|i|^ 


ent  deotese  as  concludve* 
thoroughness  of  the  p'     nt   r.m  ! 
and  tMW;|CE;^'at  would  be  the  iymtm 
by  tliSfciwRrts  to  the  deddooaoc  otf 

2<1.  adverticu         !■>       [w^y  th:»;  tlj 

3dt  mimk  also  in  mind  that  ihii%» 

of  British  Taw,  Jm  l    if  Brill-h  [  ii;iCK  i 
t4c%  and  that  the  cumplikiiiia/^ 
4M9i^ncr  ilia  Ave  yean* ' 
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•Qd  di^mLssal  for  want  of  proof,  subioitted  to 
another  tribunal  of  his  own  country  the  legal 
cCfocl  of  thai  dwiuissal.  which  second  tribunal 
pronounced  it  to  be  re«jtidifaia,  and  conclu- 
sire.  On  every  principle,  then,  even  of  recip 
rodtj  and  of  comity,  in  addition  to  all  the 
other  nasons  that  have  bei-ii  urged,  it  is  not 
doubted  but  that  the  Supremo  C^urt  will  sut- 
taiQ  UuMe  p!eu  In  bar,  and  with  *the  greater 
alacrity,  jis  it  may  well  bea8ke<1,  mi  hmut  qvqx- 
ruie  them,  as  there  ia  everv  moral  oertaintv 
that  it  can  only  tend  to  another  series  of  proof- 
less delay  " 

4.  The  (lisiuis-sal  of  bills  in  equity  in  our  own 
courts  have  i)fi(>n  been  held  conclusive,  as  in 
the  ca«<e  of  lloUuhiyv.  rVx^z/wi/i  (2  Munf  l^  p., 
162).  In  that  caj»e  no  evidence  waa  exhiinicil 
n  either  side;  defendant  demurred  to  com- 
plainant's bill,  and  also  answered  in  detail;  the 
demurrer  was  sustained,  and  the  bill  dismissed. 
The  complainant  tiled  another  bill,  and  the  de- 
cree of  dismissal  was  pleaded  in  bar.  The 
court  sustained  the  plea  in  bar.  and  said:  "  A 
decree  by  a  court  of  competent  jurisdiction, 
dismissing  a  bill,  is  a  complete  bar  to  another 
miglnallnll  to  try  the  same  deed;  the  proper 
remedy,  if  su<,h  decree  !)e  crrdiieous,  lieiiifj;  by 
appeal,  writ  of  error,  $upermka$t  or  bill  of  re- 
view. 

Again.  In  the  easi-of  The  Bank  nf  the  Unit- 
ed iitaies  V.  tieverly  [\  Howard's  S".  C.  liep., 
IM)  it  was  held  that  "  An  answer  in  chancery, 
setlinjr  up  m  a  defense  the  dismijjsion  of  a  for- 
mer bill  betwefn  the  same  parties*,  and  for  the 
s<une  matter,  is  not  sufficient,  unless  the  record 
l»e  ♦  xhihited.  The  conclusion  from  this  non- 
prmiuctiuu  of  the  record  must  be,  that,  if  the 
record  be  exhibited,  the  dismissal  is  conclusive. 
So  likewise,  in  the  case  of  Wnghi  v.  DikJyneiA 
Peters'sC.  C.  liep..  19U),  the  court  held  lliat 
"the  dismission  of  a  bill  in  chancery  is  not 
conclusive  against  the  complainant  in  a  court 
of  law.  but  that  in  a  court  of  equity  such 
40<>*]  'dismissal  would  l)e  a  bar  to  a  new 
laU"  t  and  the  obvious  reasoo  is,  because  tti^re 
are  oases  at  law  thai  will  not  be  sustained  in 
efjuity,  and  therefore  the  dismissal  of  a  bill  in 
equity  could  only  be  evidence  that,  as  an  equi- 
table demand,  it  was  not  sustainable;  but  where 
the  decree  of  dismissal  is  defensively  us<'d  in  a 
court  of  eqtiity,  such  dismissal  i^*  tiual  audcon- 
clustre.  and  for  the  reverse  reason,  unless  Im- 
pugned on  the  ground  of  fraud.  To  the  same 
effect  is  thie  case  of  McDovotU  v.  McDowell  (1 
BtoOey's  Eq.  Hep. .  824).  ' '  When  a  matter  has 
once  been  adjudicated  bv  a  competent  juris- 
diction, it  shall  not  again  be  drawn  in  question- 
ed; nor  will  parties  he  permitted  again  to  liti-  | 
^te  what  they  iiad  onfp  an  opportunity  of 
litigating;  and  whatever  nii^^ht  properly  have 
been  put  in  issiie  in  that  proceeding  shall  be 
concluded  to  bo  a  thing  determined^"  *'  The 
cases  of  McClurev.  MiUer,  Hendermnv.  MitcheU 
and  Mari'jcufh  v.  />/r7.t(l  Bailey's  E(i.,  Rep., 
1 70,  118,  294)  are  all  cootirinatory,  ana  strong- 
ly in  point  Even  upon  a  petition  for  a  rehear- 
ing, if  the  party  had  l<nowledge  of  the  cvi- 
dtinoe.  or.  by  reasonable  diligence  or  inquiry, 
mil^  bsve  <nilained  it.  he  wul  not  be  entitled 
to  relief.  {  Jlnh  rv.  Whiting.  \  Story's  Rep., 
'ilii;  Heller  v.  Jone9,  4  liinuey,  (K);  Heim^  v. 
JSasste,  1  Penn.  Rep..  152.)  Manv  hundred  . 
r-v^s  might  beshown.  all  evincive  of  the  deter-  < 


mination  of  courts,  as  a  fundamental  rule  of 

judicial  policy  and  nercs'jity.  to  sustain  the  vig- 
ilant, and  to  manifest  no  special  favor,  at  least, 
to  the  grossly  negligent.  With  what  pretense 
of  claim,  then,  can  the  Aspden  family  of  l<on- 
don  expect  from  this  court  the  high  and  very 
special  favor  of  litigating  this  case,  which 
would  not  be  retained  a  moment  in  the  courts 
of  their  own  country,  after  It  could  reach  the 
Chancellor's  eye  in  judfjnient,  and  also  when 
this  court  has  a  mountain  of  pnwi  that  liere. 
as  well  as  there,  they  have  played  a  part  of 
most  vexatious  delay  for  nearly  the  fourth  of  a 
century!   In  the  language,  tlicu.  of  a  distin- 

fiished  American  lawyer,  Mr.  JwdUe  Kent, 
will  now  conclude,  takinir  tt^  myself  no  little 
iihame  fur  the  great  length  and  the  too  iuuue- 
thodical  character  of  the  observations  1  have 
made  on  this  case — a  cft.«»t',  1  confiss.  that  luis 
greatly  interested  me,  Inxttuse  of  ilie  sliaineful 
delays  that  have  been  produced  l)y  the  London 
Aspdcns — a  caf^e.  too.  in  which  no  legal  al- 
chemy, even,  could  <:xtract  a  s<;intilla  of  evi- 
dence of  right  on  their  part!  "  Every  person 
is  bound."  says  Judge  Kent,  "  to  lake  care  of 
his  own  rights,  and  to  vindicate  them  in  due 
sea.son.  ami  in  proper  onler.  This  is  a  soiuul 
and  salutary  principle  of  law.  Acconliogly, 
if  he  neglects  to  use  them,  and  suffers  a  recov- 
ery lo  be  had  against  him  by  a  eonipetcnt  tri- 
bunal, he  is  forever  precluded."  The  general 
rule  is  intended  to  prevent  litigation  and  to 
prePorTc  peace;  and  were  it  otherwise,  men 
would  never  know  when  they  might  repone 
with  security  on  thededsiona  of  courts  of  jus- 
tice; and  juiiigmnnfs  solemnly  and  deliberately 
given  might  ceaste  to  bo  revered,  i>eing  no 
longer  the  end  *of  controversy  and  the  (*41)7 
evidence  of  right.  (1  Johns.  Cases.  488,  502.) 

Mr.  JutUee  Catrom,  after  having  stated  the 
facta  of  the  case  as  they  are  recited  in  the  com- 
mencement of  this  report,  proceeded  tu  ileliver 
the  opinion  of  the  court: 

We  understand  the  true  question  submitted 
to  this  court  to  be.  whether  the  decree  dismiss- 
ing the  bill,  made  by  the  Iliirh  Court  of  Chan- 
cery io  England,  bars  and  pr<M:ludes  John  A. 
Brown,  the  Pennsylvania  administrator  of  John 
Asjidcn  nf  y.dniliMi.  from  i>rnsrrutinc  his  rlaim 
as  adniiuibirutor  for  the  Pennsylvania  assets  of 
the  estate  of  Matthias  Aspden.  found  In  the 
hands  of  Jr  [1.  Trotter,  the  present  admlnls* 
trator.  with  the  will  annexed.  Nixon  having 
died,  the  contest  in  the  British  court  was  be- 
tween an  executor  there,  and  admin i.stnitors 
n\m  there;  the  complainants  sued  and  (he  de- 
fendant resisted  the  claim  alike  in  a  representa- 
tive capacity,  and  were  restricted  by  the  au- 
thority under  which  they  rcsi^ectively  acted  to 
the  limits  of  the  country  to  which  their  letters 
extended.  Under  his  English  letters  testament- 
ary, Nixon  could  do  no  act  as  executor  beyond 
England;  so  neither  couUI  he  voluntarily  trans- 
fer Ihe  Pennsylvania  assets  to  the  foreign  juris- 
diction, there  to  be  distributed,  aa  thn  would 
have  been  in  violation  of  his  letters  in  this 
country;  by  these  he  held  the  assets  here  as 
trustee,  and  In  subordination  to  the  laws  of 
Pennsylvania  and  "bi  .nlers  of  tlie  Orphans* 
Court  executing  those  laws,  as  well  as  in  sub- 
ordinaUon  to  Uie  salt  pending  in  the  Circuit 
Court. 
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So.  on  the  other  hand,  on  the  death  of  John 
Aspden,  of  London,  the  bill  in  chancery  ceased 
to  oe  his  bill,  and  became  the  milt  of  the  partfes 

for  whose  benefit  it  was  revive  when  thiswa^ 
done,  they  represented  John  Aspflcii.of  London, 
aa  administrator  of  hia  estate,,  and  the  aame 
rules  applied  to  them  as  to  Matthias's  executor; 
they  only  represented  the  intestate  bv  virtue  of, 
and  to  the  extent  of,  their  English  letters,  and 
could  not  be  known  n»  repre^it  titatives  In  Pj>nn 
sylvania.  Agaiu,  Ibe  veprescniativf  cliaracU'r 
of  Nixon  in  England  was  ultogctlier  distinct 
from  his  character  as  executor  in  Pennsylvania. 
And  so.  also,  the  English  administnitora  of  John 
Aspden's estate  are  equally  <1i.^tinc  l  frnm  Brown, 
who  is  tlie  administrator  of  his  estate  in  Penn- 
Bjlvanla.  It  follows,  the  Engllrii  rait  was  be* 
twcen  different  purties  from  tliose  prosecuting 
and  defending  the  American  suit ;  and  therefore 
neither  Uic  decree,  nor  the  proceedings  on  which 
it  is  tnunded,  are  competent  evidence  between 
the  i^irties  to  the  present  suit,  for  thici  reason; 
and  yet  more  conclusively  for  another,  which 
is,  that  the  property  in  controversy  here  M  dis- 
tinct from  that  sued  for  in  England. 

As  applicable  to  aucb  a  state  of  facta,  the  rules 
of  evidence  governing  courts  of  justiw  are,  that 
a  juiitrinent  or  decree  set  up  as  a  bar  by  plea, 
or  relii'd  on  as  evidence  by  way  of  estoppel,  to 
408*]  be  concluaive,  *iaust  have  been  made, 
1.  By  a  court  of  competent  jurisdiction  upon 
the  same  subject  matter;  2.  Between  the  mmc 
parties;  3.  For  the  same  purpose;  and,  on  either 
ground,  the  evidence  submitted  to  our  judg- 
iixnt  is  incomnetent  to  prove  anything  in  regara 
to  the  Pennsylvania  assets. 

But  these  conclusions  are  resisted  by  those 
setting  up  ilie  bar  on  this  crrnnnd — that  the  ad- 
ministnition  of  tliu  domicile  is  the  principal  ad- 
ministration on  tlie  estate  of  Matthias  Aapden, 
and  this  being  in  England,  and  the  assiimeti 
devisee's  residence  also  being  there,  the  Penn- 
sylvania administration  was  auxiliary  to  the 
foreign  one;  that  in  the  British  suit  the  Amer- 
ican assets  might  have  l)een  rt'coverefl  from 
the  executor  Nixon,  the  bill  having,'  irone  for 
the  Pennsylvania  assets  as  well  as  the  English. 

However  true  It  may  be.  in  cases  peculiarly 
circunistanccd,  that  one  jurisdiction  administer- 
ing assets  may.  as  matter  of  comity,  transmit 
them  to  a  foreign  jurisdiction,  there  to  be  dis- 
tributed; still,  the  (lootrlneean  have  no  applica 
tion  here,  as  nu  assets  had  been  transmitted  to 
England  from  Pennsylvania,  and  a  suit  was 
pending,  and  in  no  part  decided,  in  tlii^  noun- 
try  for  the  American  assets,  before  and  ui  the 
time  the  decree  in  England  was  made;  and 
therefore  an  M'^^titnption  to  distribute  the  n^ctn 
In  this  couniry  i»y  the  High  Court  of  Chancery 
in  England  must' necessarily  have  been  treated 
bv  the  Circuit  Court  as  merely  void  for  want 
of  jurisdiction  of  the  subject  matter  in  the  for- 
eign court.  Even  up  to  this  date,  the  American 
court  could  exerdae  no  comity,  as  is  manifest 
from  the  state  of  the  proceedln|is  before  us;  nor 

will  there  be  any  OCCii^i*  n  for  Its  exercise  here- 
after, as  all  the  parties  claiming  the  estate  are 
before  the  Circuit  Court,  anxiously  litigating 
their  claims,  and  aeeking  distribution  at  its 
hands. 

It  is  proper,  however,  to  remark,  in  this  con- 
nection, that  the  courts  of  the  United  States 
held  in  Pennsylvania  are  administering  the  laws 
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of  that  Ptnte,  and  bound  liy  the  s;ime  nilt>  c  '  - 
erning  the  local  tribunals;  and  that  bv  \hm 
laws  a  devisee,  before  he  can  take  a  legarr, 

mi:st  L'ivr'  -eriiritv  that  if  any  debt  or  (it-m^ind 
shouUi  alterwarc^s  be  recovered  Bgain»4  tbe 
estate  of  the  tc^stator,  the  devisee  shall  refond. 
(Purdon's  Dig.,  Ex.  &  Ad.,  sees.  41.  47)  8o, 
ulsi),  there  are  many  other  provisions  in  tiie  laws 
of  Pennsylvania  governing  the  distributica  ct 
estatcH  that  would  end)arrass  tbe  orphans' courts 
i  in  exercising  the  comity  referred  to.    The  like 
laws  exist  m  other  States  of  the  I  nioc  arjil 
under  the  influence  of  mch  laws,  the  courts  of 
-  the  States  have  been  so  much  rntralned,  w  to 
render  an  exercise  of  comity  amoni:  eacli  i  tli'i 
I  little  more  than  a  barren  ihcory ;  nor  could  moK 
I  be  required  in  a  case  like  tlie  present,  where 
part  of        assets  w<re  administen-d  abrwid. 
under  iuUependeot  letters  granted  there,  andhr 
I  a  tribunal  that  was  under  no  obligationg  to  ex 
I  tend  comity  to  the  probate  coum>  *(if  |*490 
I  this  couniry,  whatever  might  be  done  in  the 
'  exercise  of  a  sound  discretion. 
I     The  next  ground,  and  that  relied  on  with 
I  most  confidence  in  support  of  the  bar.  is.  that 
John  Aspden,  of  I^ndon,  and  thmv  represent 
ing  him  after  his  death,  were  British  subjects, 
residing  in  Great  Britain,  and  that  the  contest 
and  only  matter  litiirated  in  the  High  Court  of 
Chanceiy  was.  whether  John  A^Kien.of  Loodao, 
was  or  was  not  the  heir  and  consequent  devfaee 
of  Matthias  Aspden;  and  that  this  fact  Laving 
been  foimd  by  the  decree  against  the  compbta- 
ants  established  and  concluoed  all  proof  to  the 
conttary  of  such  adjudication,  directly  on  the 
single  fact  of  title;  and  that  the  represeoiaiivcs 
of  John  of  London  cotild  not  be  beard  la  so- 
other jurisdiction  to  disavr>',v  f he  conchisTvcne* 
of  the  liudins  by  a  ct)uri  ot  their  own  govrrn- 
ment,  to  which  they  had  resorted. 

That  the  Knsilish  bill  involved  directir  the 
question  of  heirship,  and  that  nothing  else  wa* 
contested,  lsuadoubledlytrue;but  it  isequallj 
true  that  no  evidence  was  introduced  by  tlw 
complainants  there  to  establish  their  title,  msr 
was  there  had  any  adjudication  on  the  merii* 
of  their  claim;  so  that  no  equitable  con^ders^ 
tions  are  violated  by  our  present  iudement.  in 
anv  asjicct  that  the  evidence'  m  iy  '  ■  vii  \v<-l 

What  effect  the  decree  has  in  England  i«  t 
question  for  tbe  courts  of  that  coontrr  to  settle: 
nor  will  we  now  determine  wln:li  -  ir 
judgment,  by  the  comity  of  nauons,  ttu  j  r<v 
ceedings  should  have  a  similar  effect  here,  er 
what  efTect  they  should  ha%'e.  The  questinn 
for  us  to  dispose  of  is.  whether  the  adminiotn 
tor  and  distrihuteesof  John  A.«pden,  of  Ivondot. 
sliall  be  heard  in  the  Circuit  Court,  or  whetb«* 
their  evidence  of  title  is  liarred?  We  have  >l 
n-ady  stated  that  the  Pennsylvania  asseti)  ft»od 
unaffected,  and  will  only  add.  that  the  assuiEp 
tion  that  a  complainant  or  plaintiff  is  estopped 
by  a  judgment  against  him,  from  intnxluctnj: 
evidence  In  a  second  suit,  and  in  another  oooa- 
try,  for  other  pmpertv,  on  ttie  gtomid  thsfthr 
fact  of  title  l.n  l  hrru  "adjudged  and  cnncluW 
by  a  former  judgment  or  de(^ce  (thusseparttia^ 
the  title  from  the  property).  Is  an  ahstonetiM^ 
osition,  inconsistent  witli  the  due  ndmlnH^^ 
tion  of  justice,  and  not  recognized  in  our»y!tt«!ni 
of  jurisprudence,  or  that  of  Great  Britain,  sad 
is  n!«ide  from  aoy  question  affecting  the  nmttf 
i  of  nations. 
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Giving  the  British  decree  ftll  the  foroe  and  ef- 
fect that  could  be  arrordcd  to  it  if  it  liarl  hcfn 
made  in  a  State  of  this  UDion.  it  yet  establishes 
BO  fact,  as  respects  any  title  to  the  Pennsyl- 
vania !i.'>s*m,s;  nor  winilil  the  rules  of  evidence 
be  Bu&icient  in  separate  suits,  pending  in  the 
same  court,  for  different  iMroels  of  property, 
even  between  the  same  parties.  And  therefore 
we  certify  to  the  Circuit  Court,  that  the  evi- 
dence introduced  "touehinf  the  plea  in  bar  " 
is  no  oPtoppel  to  the  reprej«ntativefi  of  John 
500*]  Aspden,  of  *London.  in  so  far  as  thev 
seek  to  recover  tlw  aasets  of  Matthias  Aspden  s 
estate  in  the  courw  of  administration  by  the 
Orphans*  Court  of  Philiuielphia  County.  Fur- 
ther than  thi8,  we  do  not  pretend  to  determine 
on  the  effect  of  the  eviaence,  as  we  are  not 
aware  that  any  controversy  now  exista  in  the 
Clivait  Court  In  ngfod  to  any  other  aaaeta. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  ftom  the  Ctrcnit  Court  of 

the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  on  the  point  and  question 
on  which  the  judgei  of  the  said  Circuit  Court 
were  opposed  in  oi)inion,  and  which  wm  certi- 
fied to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  arurued  by  counsel;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court 
that  t>ie  evidence  Introduced  "  touching  tiie 
plea  in  bar"  is  no  estoppel  to  the  representatives 
of  John  Aspden,  of  London,  in  so  far  as  they 
aeek  to  recover  Uie  assets  of  Matthia.s  Aspden 's 
estate  in  the  courne  of  administration  by  the 
Orphans'  Oiurt  of  Philadelphia  County;  where- 
upon it  is  now  here  ordered  and  decreed  bv 
tbia  court,  that  it  be  oertifled  to  the  aaid  Circuit 
Court  accordingly. 

Dissenting— ifr.  Chitf  JutUct  Takky  and 
Mr.  JWslCeelfcLBAK. 

V\X*h\  5  How.,  3fi2  ;  6  How..  \H  ;  7  How.,  12J ;  13 
II..W..  4«;T:  24  How..  .142:  7  Wall..  102;  1  Wiiod.  Si 

M.,  ITS.  are :  8  wood.  &  m.,  ks.     ssa ;  a  wood. 


Act,becaiise  the  rlfht  asserted  does  not  arise  under 
an  act  of  Oonareas. 
The  writ  of  error  must  be  dismissed. 


RICHARD  CHARLES  DOWNES.  JfaMCf 

in  Error, 


e. 


WILLIAM  S.  SCOTT,  Defendant. 

JwudkUoi^ — /Ve-em|>ttbn  Act  —  partition  by 
BMb  mmri  ftrtisasit  parUet  taking  patent  at 
ttnanit  in  eanunont  nei  rssiwosd  vndlsr  Judi- 
Aet. 


The  s«icond  siHStlon  of  the  Act  of  the  29th  of  Mayi 
IKIO.  providing.  tlMit  **1f  two  or  more  porsons  be 
—ttted  upon  the  mine  quartfT-M>ctlon,  the  same 
war  be  divided  lM>twe<>ii  the  two  first  actual 
wtuers.  If  by  a  north  and  south,  or  east  and  west 
line  the  settlement  or  improvement  of  each  can 
be  Included  in  a  half  quHrter-Beotion,"  refers  only 
to  tracts  of  land  oontiiininfr  one  buDored  and  sixty 
•one.  and  dooa  not  operate  upon  one  containing' 
•air  one  hundre<l  and  thirty-three  acres. 

Traerefore.  where  tenants  in  common  of  a  tract 
of  one  hundred  and  thirty-three  acres  applied  to 
a  »*tate  court  for  a  partition  under  the  above  act, 
thf  Judjfment  of  that  court  cannot  be  reviewed 
Inr  |nls  oourt.  when  Itroufftat  up  hy  a  writ  of  error 
ttUar  the  twentgr-lifth  aeotioa  (ft  the  JodMair 


THIS  ease  was  hrongfat  up  from  the  Ninth 
Judicial  District  Court  of  the  State  of 
Louisiana,  by  a  writ  of  error  issued  under  the 
twenty-fifth  section  of  tlw  Judiciary  Act. 

Mr'  Cn'ttenden,  for  the  defendant  in  error, 
moved  to  dismiss  the  writ  for  the  following 
reasons:  Because, 

•1st.  Said  writ  of  error  is  directed  to  f*501 
the  "  .Tudtre  of  the  Ninth  Judicial  District 
Court  of  tlie  Slate  of  Louiaiana,"  when  in  truth 
no  writ  of  error  lies  from  this  to  that  court. 

2d.  Said  writ  i.n  for  alleged  error  in  a  judg- 
ment of  the  said  District  Court  of  Louisiana, 
when  in  truth  this  court  has  no  jurisdiction  to 
judge  of  or  correct  said  error  if  it  exists,  and 
no  power  to  rerene  said  judgment  upon  writ 
of  error. 

8d.  That  the  record  filed  in  this  case,  or 
what  purports  to  he  <\\ch.  is  not  duly  certified, 
or  legally  authenticated  or  verified — the  ceilifi- 
cate  of  '*  John  T.  Mason,  cleric  of  the  Ninth 
District  Court,  Pnri'ih  of  Madison,  La.,"  being 
no  evidence  of  the  trutJ»  or  verity  of  any  record 
whidi  tliis  ootirt  haa  power  to  judge  of  on  writ 
of  error. 

4th.  The  subject  matter  of  said  suit  and 
judjf^ment,  and  the  parties  thereto,  were  proper 
matters  and  subjects  of  the  jurisdiction  of  the 
( ourts  of  the  State  of  Louisiana,  and  there  is 
nothinif  therein  to  give  thia  oourt  any  cogni* 
zance  or  right  to  revise  or  reverse  said  judg* 
ment,  and  the  same  is  final  and  conclusive. 

The  motion  was  argued  by  J/r.  Critt^ndm 
for  the  defendant  in  error,  and  Mr.  Mawm, 
Attorney-General,  for  the  plaintiff  in  error. 

Mr.  Ju$tw6  McLbak  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  before  us  a  judg- 
ment of  the  Supreme  Court  of  Louisiana, 
under  the  twenty-fifth  seeUon  of  Uie  Judldary 
Act  of  1789. 

On  the  15th  of  June.  1887,  a  patent  was 
issued  by  the  United  States  to  Elijah  Evana 
and  Levi  Blakeley  for  one  hundred  and  thirty- 
three  acres  and  eight  hundredths  of  an  acre, 
being  lots  number^  one  and  three  of  aection 
six  in  township  sixteen  of  range  thirteen  east, 
in  the  district  of  lands  subject  to  sale  at  Oua- 
chita, Louisiana.  The  patentees  having  settled 
upon  the  above  tract,  and  each  having  made 
improvements  thereon,  claimed  a  pre-emptive 
right  under  the  Act  of  the  2flth  of  May.  1830. 
The  second  section  of  that  act  provides,  "  That 
if  two  or  more  persons  be  settled  upon  the 
same  quarter  .section,  the  same  ninv  be  divided 
lietween  the  two  first  actual  settfers,  if  by  a 
north  and  south,  or  east  and  west  Une  the 
settlement  or  improvement  of  each  Can  he  in- 
cluded in  a  half  quarter-section." 

The  plaintiff  applied,  by  petition,  to  tile 
Ninth  District  Court  of  Louisiana  for  a  parti- 
tion of  the  above  tract,  which,  it  seems,  was 
submitted  to  a  jury,  and  on  the  trial  of  which 
"  the  judge  charged  the  jury  that  the  Act  of 
Congress  of  May  29th,  1830'  entitled  'An  Act 
to  grant  pre-emption  rights  to  settlers  on  the 
public  lands.'  wa.s  not  applicable  to  the  case 
before  the  court  and  jury;  that  the  said  act 
had  no  binding  force  as  to  the  diTldlng  er 
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1502*]  partitioning  *lan(l8  /nTintwl  to  wttlere 
on  the  wime  (iuarl<»r-8cetion  or  fractional 
quartcr  wction  after  issuing  a  patent  therefor, 
but  that  such  division  and  partition  nnust  be  in 
conformity  with  the  laws  of  Louisiana  and  the 
principh's  of  equity  and  justice."  To  which 
charge  an  exception  was  taken,  and  on  which 
an  appeal  was  prosecuted  to  the  Supreme 
Court  of  the  State,  which  affirmed  the  judg 
ment  of  the  District  Court. 

How  the  parlies  to  this  suit  became  interested 
in  the  tract  of  land  above  patented  docs  not 
appear  from  the  record.  In  the  |>etition  and 
answer  they  are  represented  as  owners  of  the 
premises,  and  they  are  treated  as  such  by  the 
district  and  supreme  courts  of  Louisiana. 

The  second  section  of  the  pre-emption  law 
alK)ve  cited  refers  to  a  quarter  of  a  section, 
which  contains  one  hundred  and  sixty  acres; 
and  as  the  tract  of  which  partition  is  demanded 
is  less  than  a  quarter,  it  noes  not  come  within 
the  law.  Had  application  been  made  for  a 
divHiion  of  the  tract  to  the  proper  department 
of  the  government,  before  the  emanation  of 
the  patent,  it  could  not.  as  w^e  suppose,  have 
been  considered  as  coming  within  the  act,  so 
as  to  authori7.e  a  partition  and  a  patent  to  each 
of  the  claimants.  A  patent  having  Ixjen  issued 
to  the  claimants  for  the  tract  jointly,  as  tenants 
in  common,  and  they  having  conveyed  the 
land,  which  has  become  vested  in  the  parties 
to  this  record,  it  is  now  a  question  on  what 
principle  a  division  shall  l>e  made. 

If  the  parties  entitled  to  the  pre  emptive 
right  might  have  applied  for  a  partition  under 
the  act  of  Congress,  but  preferred  taking  the 
patent  as  issued,  it  is  difticult  to  perceive  how 
the  present  claimants  could  go  behind  the 
patent,  in  the  a-ssertion  of  a  right  which  was 
waived  by  those  with  whom  it  originated. 
The  patent  vested  in  the  patentees  a  joint  in- 
terest as  tenants  in  common,  and  the  same 
interest  wtis  conveyed  through  their  grantees 
down  to  the  present  owners.  It  does  not  ap- 
pear, and  the  court  cannot  presume,  that  any 
greater  or  different  right  was  conveyed  than 
that  which  is  shown  on  the  face  of  the 
patent. 

In  this  view,  we  think  the  decision  of  the 
l/ouisiana  court  was  correct.     It  dirtrted  a 

1)artition  on  equitable  principles,  under  the 
ocal  law,  reserving  to  each  claimant  his  im- 
provements. And  it  appears  from  the  facts  in 
the  case,  that  this  could  not  be  done  by 
straight  lines  running  north  and  south  or  east 
and  west. 

As  the  right  asserted  in  this  case  by  the 
plaintiff  does  not  arise  under  an  act  of  Con- 
gress, this  court  has  no  jurisdiction  by  the 
twenty-fifth  section. 

There  seems  to  have  licen  no  allowance  of 
the  writ  of  error,  and  it  was  directed  to  the 
district  instead  of  the  Supreme  Coiirt  of 
Louisiana.  As  this  court  can  only  revise  the 
judgment  of  the  highest  court  in  the  State 
which  can  exercise  juristliction  in  the  case, 
the  writ  of  error  should  be  directed  to  such 
603*]  court  ;  unless  *the  record  shall  have 
l)een  transmitted  to  an  inferior  tribunal.  But. 
independently  of  these  irregularities,  wo  think 
that  this  court  have  no  juristliction  umler  the 
act  of  Congress,  and  on  this  ground  this  suit 
is  dismissed. 
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ANTOINE  MICIIOUD.  .lOSEPn  MAKIE 
GIl^OD,  GABRIEL  MONT  AM  AT.  FEUX 
GHIMA,.IEAN  B.  I)E.JAN.  Ar\E.  1»EN1S 
PRIEUK,  CHARLES  CLAIBORNE.  MAX 
DE^'1LLE  MARIGNY.  MADAM  E. 
GRIMA.  WIDOW  SABATIER,  A.  FOFR 
NIER.  E.  MAZUREAU.  E.  RIVOLET. 
CLAUDE  GURLIE,  THE  MAYOR  OF 
THE  CITY  OF  NEW  ORLEANS,  THE 
TREASURER  OF  THE  CHARITY  HOS^ 

\    PITAL,.vndTIIE  CATHOLIC  ORPHAXS" 
ASYLUM.  Appellants. 

I  r. 
PERONNE  BERNARDINE  GIROD. Widow 
of  .7.  P.  H.  PAR(M)rn,  residmgat  Abcrrilk. 
in  the  Duchy  of  Savoy.  ROSALIE  GIROD. 
Widow  of  Philip  Adam,  residing  at  F»m- 
ges,  in  the  Duchy  of  Savoy,  acting  for  ihem 
selves  and  in  behalf  of  their  co-heirs  of  Ci.ArPi 
FuAN(;ois  GiRon.  to  wit.  LOUIS  JOSEPH 
POIDEBARD,  FRANVOIS  S.  POlDt 
BARD,  DENNIS  P.  POIDEBARD.  Widow 
of  P.  Nicoud;  JACQUELINE  POIPE 
BARD,  Wife  of  Marie  Rivolet;  CLAIIV 
INE  POIDEBARD.  Widow  of  P.  F.  Poide 
HARD;  and  M.  R.  POIDEBARD.  Wife  of 
Anthki,.me  VALLiRR.and  also  of  FRANCOI!^ 
QUETAND.  JEAN  M.  F.  QUETANP. 
MARTE  J.  QUETAND,  Wife  of  J.  M.  Avit: 
FRANCOISE  QUETAND.  Wife  of  J  A. 
Ai.t.ard;  marie  R.  QUETAND.  MARIE 
B.  QUETAND;  also  of  J.  F.  GIROD. 
JEANNE  P.  GIROD,  Wife  of  Clkmlvt 
Odonino,  F.  CLEMENTINE  GIROD 
Wife  of  P.  F.  Pernoisk.  and  JEAN 
MICHEL  GIROD,  DtferuUint*. 

PttrchoM  by  executor  of  testator*  prvpertf 
through  a  third  peritnn  i*  void — artfvitt/tnrft 
ffiren  inVu>ut  ktwitUdge  of  fraud  luA  bifuir^; 
— iinw  of  bar  of  eonstrueiitt  trnd—ffm^ 
fianees  aUrayn  eramifufblf — tht  dasiMkm  ^ 
State  court*  and  in*iTiin»  of  cMt  iMtM  Mi 
mihject  examin^i. 

A  penion  tninnot  le^rnily  imrchiiae  on  owo 
roiint  that  which  hi9  rlutv  nr  tnint  rniulrflt  ktato 
M>ll  nn  Hcoount  of  another,  nor  purrb— r  QW  "*>• 
count  of  another  that  which  he  fvlto  oa  Mi  www 
actf>nnt.  Mo  i«  iu>t  Hllow<*dto  untt«tlM  twrw  fl^- 
poAitc  characters  of  buyer  and  aeUer. 

A  purchase,  per  interpntUum  iwrwi— i^ly  * 
trurti'o  «)r  airent.  of  the  particalar  pt0H»ty 
of  whioli  h«»  has  the  sale,  or  tn  whtch  hr  iwpwWMte 
unotlicr,  whether  he  has  an  intAirst  In  II  cr  Wt 
carri«'<<  franrt  on  the  face  of  It, 

This  nilcapt>Ii««  to  a  purehaM*  by  exweat*(%  i* 
open  sale,  althouirh  they  were  empowered  bjf  ^ 


NoTR.— 77i(U  trvtiWy  or  offml,  ratraot 

not  tmy  fnm*  himtmtf.  norattf"^  h<ith 
note  to  Mawie  v.  Watt«.«  Crwp  and  woe  * 

Wormlev  v.  Wonnlov.  8  Wlwni 

77i<i/  iUeil  fr»m  cft-tul  iptl  frujj  (<i  trmtm^  ^* 
sec  note  to  HanlloK  v.  IIbtkIv.  II  Wb<«t.  MIL.  ^ 

That  length  of  timt  <«  i  trmt,  t 

Mm«  fMHTffix  ((>  nin,  sec  I  .   i  voet  v. 

Wheat,  m. 

HOWABD  4 
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vUl  to  Mil  the  estate  of  their  testator  for  the  ben- 
etlt  of  heln  and  legatees,  a  part  of  whicli  belrs 
aod  leigateea  tbey  themselves  were. 
A  purchase  so  made  by  executocs  will  be  set 


Tht  daoMmift  of  tb»  oomtt  of  wvonl  States, 
open  this  tubjeot,  examined  and  remarked  npon. 

Heinxntlons  of  chit  rule  of  the  elTll  law*  wbloh 
wen  made  In  some  oounUiesof  Europe,  were  not 
adopted  by  the  Spaoish  law,  and  of  oouree  never 
reached  Louisiana.  Nor  were  those  relaxations 
oanfed  eo  fbr  at  to  allow  a  testamentary  or  dative 
exeontor  to  boy  the  property  which  he  was  appoi  nt- 
sd  to  adnilniater> 

The  maxima  and  qualiflcatloos  of  the  civU  law, 
upon  this  point,  examined. 

Althdufro  courtfl  of  equity  grenerally  adopt  the 
Matutesof  limitation,  yet,  In  a  case  of  actual  fraud, 
they  will  ffrant  relief  within  the  lifetime  of  either 
of  th««  partlesupon  whom  the  fraud  is  proved,  or 
within  thlrQr  years  after  it  lias  been  diaoovered  or 
heoonie  icnown  to  the  par^  whose  rivbts  are  af- 
fected by  It. 

Within  what  time  a  constructive  trust  will  t>e 
barred  must  depend  upon  the  droumstances  of  the 
case,  and  these  are  always  examinable. 

Acquiltanccs  Rivon  to  an  executor,  without  a 
full  knowledge  uf  nil  the  circumstances,  where 
such  information  bad  t>een  withheld  by  tbeexeo> 
utor.and  menaces  and  promises  thrown  oat  toiwo> 
vent  inquiry,  are  not  binding. 

SMt*]  *rpHIS  case  was  brou/jht  up  by  ap- 
X  peal  from  the  Circuit  Court  of  the 
United  States  for  the  Ea-stern  District  of  Loui 
^iaiia,  sitting  us  a  court  of  equity. 

The  widow  Pargoml  and  ofliers,  defeudauts  in 
thii*  court,  were  cornplaiuuiit.s  in  the  court  below, 
and  ()l)tained  a  decree  in  their  favor,  from 
whicii  the  other  parties  appealed.  They  alleged 
that  a  series  of  fraudulent  transactions  occurred, 
commencing  in  1813,  by  which  they  had  been 
deprived  of  their  fair  share  of  the  estate  of  Claude 
Fnu^oia  Olrod.  wIkmo  hetn  they  were,  and 
!hat  the  chief  agent  in  this  fraud  was  Xicoliu. 
Uirod,  a  brother  of  the  deceased  Claude  Fran- 
cois Olrod,  and  also  a  brother  of  some  of  the 
complainants,  and  n  lative  of  the  rest. 

Claude  Francois  Girod  was  a  resident  of  the 
parish  of  Assumption,  in  the  State  of  Louisiana, 
and  died  in  the  month  of  November,  1813. 
leaving  a  la-st  will  and  testament,  dated  on  the 
80lh  of  November,  1812,  and  a  cmlicil,  dated 
m  tlu'4t]iof  November,  1813.  which  will  was 
otlmitted  to  probate,  with  the  codicil,  on  the 
8th  of  November,  1818.  He  never  was  mar- 
ried, and  left  eight  brothers  and  sisters,  and 
the  children  of  a  predeceased  sister.  These 
surviving  brothers  and  sisters,  with  the  excep- 
tion of  Jacques,  otherwise  called  Jacques  An- 
toine  Girod  (who  was  excluded  by  the  terms  of 
the  will)^were  the  legal  lieirs  of  the  deceased 
Claude  Fnui90i8  GircKi,  each  for  the  one  eighth 
part  of  his  estate  and  the  sucoesrion;  and  the 
iieirs  and  legal  reprcH'ntatives  of  the  ^^aid  pre- 
deceased sister,  the  legal  heirs  by  representa- 
tion of  tlidr  deceased  mother,  for  the  remidning 
eighth  part  of  the  estate. 

The  proceedings  in  the  case  were  exceedingly 
complicated.  Twre  wasa  bill,  and  an  amended 
bill,  and  a  SHppletnental  bill,  and  another 
amended  bill,  and  then  another  amended  bill. 
Instead  of  pursuing  the  case  through  all  these 
details,  the  simplest  course  will  l>e  to  state  the 
charges  in  the  bill,  and  the  documents  brought 
fOffward  to  sustain  them. 

The  will  of  Ckuide  Frangois  Oirod  was  as 
foOows: 

"I.  Claude  Francois  Oirod.  the  legitimate 
son  of  Francois  Silvestre  Girod,  deoeawd,  and 
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of  the  late  Fruncjois,  born  Dubois,  native  of 
ThOne,  in  8avoy.  dioc^  of  Geneva,  province 
of  France,  and  now  a  resident  of  the  parish 
of  Assumption,  on  Bayou  Lafourche,  m  the 
State  of  Louisiana,  being  about  sixty  years  of 
age,  and  desirous  to  die  in  the  Roman  Catholic 
and  Apostolic  religion,  under  which  I  have 
ever  lived,  with  a  firm  l>elief  in  the  mysteries 
of  our  holy  rcligioD,  do  ordain  this  my  last 
will  or  testament,  in  case  I  should  be  overtaken 
by  death,  the  hour  of  which  1  am  uncertain 
of;  and  as  it  behooves  all  living  beings  to  settle 
their  temporal  affairs  when  they  are  in  the  full 
enjoyment  of  their  health  and  reason,  in  order 
to  avoid  thereby  the  difticullies  which  arise 
when  we  are  laboring  under  a  dangerous  dis- 
ca.se.  which  takes  tm  usthe  nse  of  our  reason- 
able faculties,  and  consequently  deprives  us  of 
tlie  *under8tandiuK  and  memory  neces-  [*tiO& 
sary  to  the  ftdthfo!  and  peaceable  settlement  of 
our  family  afTairs,  with  a  view  to  avert  from 
our  heirs  the  di^culUes  always  prejudicial  to 
those  that  are  alMent.  Now,  therefore,  under 
these  circumstances,  I  invoke  the  grace  and 
clemency  of  God,  to  whom  1  recommend  my 
soul  when  separated  from  my  body ;  and  I  wmt 
and  ordain,  that  the  latter  be  buried  among 
faithful  Christians,  with  all  the  usual  rites  of 
our  mother  church,  leaving  with  my  tes- 
tamentary executors,  herein  after  named,  the 
performance  of  all  pious  works,  such  as 
causing  three  masses  to  be  said  on  my  behalf 
to  my  holy  patron,  as  also  funeral  starvkes* 
mass<?8,  &c.,  &c. 

"1.  I  declare  that  the  property  I  am  now 
possc8.sed  of  are  the  earnings  of  my  labor  and 
savings,  and  consist  of  the  following  items, 
to  wit:  Three  houses  and  several  lots  sittialeil 
in  suburb  St.  Mary,  above  the  city  of  Now  Or- 
leans; and  one  in  Chartres  Street,  now  occupied 
by  my  brother,  Nicolas  Girod;  one  main  plan- 
tation, whereon  I  reside,  situated  in  said  Bayou 
Lafourche,  witii  all  the  buildings,  ImprovemeDts 
and  appurtenances  thereof,  and  Ijeing  thirty-one 
and  a  half  arpents  front,  tog»'ther  with  the 
utensils,  implements  of  husbandry,  animals  of 
all  kind,  and  one  hundred  and  odd  slaves  of 
different  ages  belonging  to  me;  also,  a  quantity 
of  lands  situated  in  the  different  parishes  of  the 
bayou,  the  titles  to  which  I  hold  in  my  pos- 
session :  also,  a  certain  sura  of  money  is  due  lo 
me,  which  I  cannot  ascertjxin  at  present,  but 
which  will  be  made  to  appear  by  the  boolLS 
and  obligations  in  my  power;  also,  I  am  the 
owner  of  upwards  of  two  Iiutulri'd  and  seventy 
bales  of  ginned  cotton,  now  in  my  stores;  also 
I  declare  that  I  am  Indebted  unto  divers  per- 
sons by  f)bligation8,  and  little  hv  accounts*  111 
a  sum  of  about  thirty  thousand  dollars. 

"8.  I  give  and  bequeath  to  my  parish  of 
Thonc.  in  Savoy,  tr>  liavc  a  solemn  mass  an- 
nually s^iid  on  my  behalf,  and  to  contrilmte  to 
the  repairs  of  said  church,  a  sum  of  two  thou- 
sand dollars,  such  being  my  will. 
'  "  4.  I  give  to  tlie  poor  of  my  said  parish,  to 
be  distributed  among  them  so  is  to  meet  their 
most  pr(v«ising  wants,  a  sum  of  one  thousand 
dollars,  such  lu'ini:  niy  will. 

"5.  I  give  and  Ucpiealh  to  the  cousins.  Do- 
dos Goilie,  of  siiid  parish,  a  sum  of  flve  hun- 
dred dollars,  such  being  my  will. 

"  6.  I  give  anil  bequeath  to  the  brothers  and 
I  sisters^  Joseph  Suard,  Senior,  and  Antoine 
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Suard,  Junior,  fionsof  Antoine  Suurd,  deceased, 
since  about  thirty  years,  residing  at  Cluse,  in 
Fonaigny  (Savoy),  the  sum  of  two  thoiiauid 
dollars,  sucii  being  my  will. 

"  7.  I  give  and  oequeath  to  my  distant  rela- 
tions of  said  parish  a  sum  of  five  hundred 
dollars,  to  be  diatributed  among  them,  such 
belni;  my  will. 

"8.  I  give  and  bequeath  to  the  Charity  Hos- 
pital of  Tbone,  in  Savoy,  a  sum. of  one  Ibou- 
aand  dollara,  aach  being  my  will. 
60tt*]  *"9.  T  give  and  ijenuenth  to  the  chil- 
dren of  my  deceaMKl  sifter,  Frauv'oise,  wife  of 
Poidebara,  without  prejudicing  their  rights  in 
and  to  Diy  suc'ccfsion.  the  sum  of  two  thousand 
doUan,  to  be  divided  between  them  by  equal 
portiona,  such  being  my  will. 

"10.  I  give  and  bequeath  to  my  sister  Tere- 
sa, wife  of  Quetant,  without  prejudice  to  her 
riffkltin  my  succeasloii.  asiim  of  (me  thouaand 
dollars,  such  being  my  will. 

"11.  I  give  a  nd  Ixjquealh  to  my  god-daugh- 
ter and  sister.  Rosalie,  married  at  Taloire,  her 
hurtiand's  name  being  unknown  to  me,  a  sum 
of  one  thousand  dollars,  without  prejudice  to 
her  ridita  in  nur  auoceaslcm*  nicn  being  my 
will. 

**19.  I  gi^e  for  once  to  my. brother  James 

Glrod,  a  sum  of  four  thoiisand  dollars,  without 
any  other  rights  or  prcteuaions  whatever  in  anil 
to  my  succemon,  such  being  my  last  will. 

I  f^ivc  and  bequeath  to  my  brother 
Claude,  married,  the  sum  of  two  thousand  dol- 
lars, without  prejudice  to  his  righta  In  my  sue* 
cession,  such  bcinir  mv  last  will. 

"  14.  I  give  ami  lM  (|U(alh  to  the  parish  of 
A.Hsumption,  for  the  church  wardens  in  La- 
fourche, where  I  now  reside,  a  sum  of  five  hun- 
dred dollars,  for  contributing  to  the  con^'truc- 
lion  of  a  church,  such  being  my  will. 

"15.  I  zive  and  bequeath  to  the  muUtress 
Framboise  Vils,  for  the  faithful  seryioes  she  has 
rendered  to  me  at  niv  housf.  during  a  long 
space  of  lime,  a  sum  of  six  Ihouaaad  dollars, 
which  shall  be  paid  to  her  (after  my  death)  one, 
two,  and  three  years,  such  beintr  my  will. 

"  16.  I  give  and  bequeath  to  my  god-daugh- 
ter Fran^oise,  a  free  colored  woman,  the  daugh- 
ter of  Rosette,  a  necro  woman,  a  sum  of  fifteen 
hundred  dollars,  such  being  my  last  will. 

"17.  I  give  and  bequeath  to  the  mulatreaa 
Belanie.  wife  of  Colas  Meillen.  a  sum  ol  tWO 
hundred  dollars,  such  being  my  will. 

"18.  I  give  likewise  to  her  younger  sister 
Pollinc  a  sum  of  two  hundred  dollars,  such 
being  my  will 

"19.  I  ^ve  and  bequeath  to  my  mulatto 
slave  Dominic,  who  is  a  blacksmith  and  rum 
distiller,  his  freedom,  which  be  shall  be  put  in 
possession  of  six  months  after  my  death,  forhhi 
good  and  faithful  services  to  me. 

*'  90.  I  nominate  for  my  testamentary  exec- 
utors the  following;  jHTsons.  my  lirotlier  Nic 
ulas,  who  is  mv  senior,  and  Jean  Fraovoise, 
my  junior,  the  former  being  a  merchant  in  New 
Orleans,  and  the  second  is  a  planter,  residinu: 
at  W ashila,  and  in  their  default,  Mr.  PhiUipon, 
Senior.,  merchant,  at  New  Orieani,  to  whom 
I  irivf.  by  the  present  oloirraphic  testament, 
full  power  and  authority  as  required  by  law  to 
take  possession  of  all  my  propertjr  present  and 
to  come,  to  inventory,  sell,  aucf  cause  them 
to  be  sold,  as  to  him  will  seem  best  for  the 
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heirs  of  all  my  brothen  and  listers,  present  and 
absent,  without  intenrendoo  of  Innce,  hmbr 
annulling  and  *declaring  void  all  other[*50t 
testaments,  codicils,  and  donations,  maritt 
eatiM,  and  other  acta  oflMtwIilwIiIck \mtj 
have  made  previous  to  and  to  the  preju  li  '  ' 
the  present,  which  is  the  only  one  I  vi -pi 
being  my  hist  will,  in  Older  that  my  beir»  miy 
inherit  and  cujoy  my  property  with  ths  iMB^ 
diction  of  God  and  mine,  iic. 

"Done  and  passed  on  my  plantation,  H  La- 
fourche, theSOthof  NovemKr.  1812. 

(Signed)  .         "  C.  F.  Girod. 

"  J'H  Ck>CRRIB, 

"Saint  Fklix. 
Ne  varietur — 


or  Aaov- 


"STAIB  or  LOOTBIAMA,  Pi 
TIOH  : 

**  Monday,  tiie  8th  of  November,  i 
in  the  vear  1818.  * 
"At  the  request  of  Mr.  Nicolas  Girod. !  F 
Corvaisier,  judge  of  this  parish,  did  repmr  ;o 
the  plantation  of  the  hite  C.  F.  Olrod,  where  t 
bundle  written  over  having  been  presented  to 
me  as  the  testament  or  last  will  of  the  said  C 
F.  Girod,  si^ed  by  him  under  date  nf  ik 
thirtieth  of  November,  eighteen  hundred  sad 
twelve  jis  also  an  open  codicil  signed  br  !ke 
deceased,  in  the  presence  of  Messrs  Prtvot, 
St.  Felix,  and  Francis  Bernard  de  Den,  1 
proceeded  to  the  proof  at  said  ffstimfiit 
swearing  to  that  effect  .Mes.srs.  St  Fulix,  sad 
J'h  Counie,  witnesses  to  said  tesumeat,  b  the 
presence  of  Mr.  Nicolas  Ofafod,  and  thenpm- 
ceeded  to  open  the  same. 
(Signed)      "N.  Qirod, 

"J.  L.  CotntMB. 
"SaiSTPkmx  Beciie. 

Justice  of  the  I'eaoe. 
**F.  OottBXlOLUcs.  witness. 

"  F.  COUVAISIKK.  JudjT  ■" 

"And  by  the  opening  of  said  lestameat  «t 
saw  that  Heasra.  ITaa  Qirod  and  PoiilHni 
brothers  of  the  deoeated,  wm  a|^oinlad  tH» 
mentary  executors. 

(Signed)         "P.  COBTAIIIBB,  l«d|B>* 

There  wero  fonr  Inventoriea  made  of  As 

property  of  the  deceased,  namely: 

November  12lh  1813.  In  the'  p*ruh  of  A*^ 
sumption. 

Febniaiy  8d,  1814.  In  thie  pariah  of  ^ 
sumption. 

February  18th,  1014  la  the  pari*  of  As^ 

sumption. 

February  2«tb.  1814.  In  the  cily  of  New 
Orleans. 

The  amount  of  all  the^  iuventorio  W» 
1124.594.45.  In  the  fourth  inrentonr  wif  Is- 
eluded  the  half  of  a  house  and  lot  si  ihectTwr 
of  St.  Louis  and  Chartres  streets,  hi  the  city  of 
New  Orleans,  whereas  the  oomplainaals  aBiCM 
that  the  whole  of  it  •belonginl  to  the 
deceased,  and  ought  to  have  been  iachided  ia 
the  inventoiy.  -'*~»p^^ 

The  bill  then  charged  that  the  eJHCMIM 
plotted  and  contrived  to  obtain  poaaesrioa^iir 
their  own  use  and  benefit,  and  to  the  winf 
and  injury  of  their  co-heirs  of  the  sutirilg 
cession  and  estate  of  their  dccetised  brodMiS^? 
virtue  of  the  following  proceedingv. 
were  charged  with  hdng  Utaignl  andtendnicot. 
namely : 
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Oa  the  I9th  of  Jaauary,  18U.  tbo  ezecotora 
pmentod  the  following  petition  : 

"To  the  Honoreble  Fran's  Corvaisier,  Judge 
of  the  Court  of  Probates  of  the  Parish 
of  Asjiumpiiuu,  Lafourche. 
"The  petition  of  ^Ticholas  and  Jean  Francois 
Girod.  both  merchants,  residing  in  the  State 
of  Louisiana,  and  testamentary  executors  of 
the  late  Claude  Franf;oi.s  Girod.  decetflod,  In 
the  aaid  Darisb,  humhlv  ahoweth: 
'*  Ttwt  tEeir  deoeaaed  orotiier,  CUuide  Fran- 
rob  Oirod,  by  his  testament  dated  the  80th 
of  November.  1812,  has  appointed  them  his 
testunentaTT'  executors  and  detainers  of  his 

K-tnte.  and.  a>  -ft  ::iven  to  them  full  power 
and  authority  to  cause  an  inventory  of  all  his 
property  to  be  made,  without  interventimi  of 
justice,  to  sell  or  cause  to  be  s<jld  his  property 
in  whole  or  in  part,  as  to  them  wiil  seem  best 
for  their  own  interests,  and  for  those  of  the  ab- 
sent heirs  named  in  said  testament. 

*' Wherefore  petitioners  prav  the  honorable 
court  to  order,  that  the  sale  oi  the  movables, 
movable  effects,  and  (;f  the  main  ])lanlation.  08 
also  of  the  slaves  of  both  sexes  employed  there- 
on, and  other  lands  adjoining  thereto,  and  mak- 
ing part  thereof  in  the  lifetime  of  the  deceased, 
be  made  at  public  auction,  for  cash,  as  consist- 
ing in  part  of  jierishable  ohje-clH.  and  for  the 
purpose  of  payine  the  debts  of  the  succession, 
after  the  usual  delays,  adTertlsements,  and  pub- 
Ucatioas  required  by  law. 

"The  19lh  of  January.  1814. 

(Signed)  QtaOD, 

Tesiamentaiy  Ezeeator. 
' '  Jn.  Fa.  QnoD. 
Testamentaiy  Executor.  *' 

On  the  ICtlK.f  February.  1814,  the  follow- 
ing bond  was  executed: 

"•Wticreas,  the  honorable  judge,  Pran9oi8 
Corvaisier,  thinks  that  he  is  not  authorized  tf» 
^11  the  several  properties  situated  in  the  parish 
of  Lafonrclie,  interior,  as  being  without  the 
jurisdif  M  in  f  his  said  parish:  and  whereas,  we 
are  dei»irou!»  lo  reiuovu  uli  the  liabilities  which 
the  said  honorable  judge  might  subject  himself 
to,  hr  selling  said  limds  in  the  same  manner. 
dni\  at  the  same  time,  as  those  situated  within 
hh>  jurisdiction iHOw,  therefore,  as  testamentary 
50»»J  •executors  of  the  late  C.  F,  Oirod,  we 
do  bind  ourselves,  by  these  presents,  to  protect 
and  warrant  said  honorable  judge  against  all 
the  troubles  and  ditflrnlties  wliirh  mii^lit  be 
the  consequence  of  his  ihus  selliug  the  lauda  of 
the  suct  essioii  situated  out  of  this  parish. 

"In  faith  whereof,  we  have  signed  these 
presents,  to  be  by  him  used  as  of  right.  Parish 
of  Assumption,  the  16th  of  February.  1814. 
(Signed)     "  Jm.  Fs.  GraoD, 

"Jjc.lTte.  G»oD.  Exeeutor.'* 

On  the  18th  of  February,  ISU,  a  sale  took 
place,  as evidonecil  by  the  following  paper: 

"  iitate  of  Louisiana,  i^ariah  of  Assumption, 
the  dghteentfa  day  of  Felnruary,  in 

the  year  1811. 
"  On  the  day  anil  year  aforewritteu,  upon 
the  request  of  the  tesiam«nitfiry  executors  of 
the  late  C.  F.  Oirod,  I  Franyois  Corvaisier, 
judge  of  the  said  paritsli,  did  repair  to  the  sugar 
plantation  of  the  deceased,  and  we  there  pro- 
ceeried  tn  the  i^tile  uud  niijiulicjition  re'[iie«t- 
t»d>  ul  liie  propeity,  both  movai;)ie  and  im- 


movable,  belonging  to  the  suocession,  Lo  wit: " 
(Then  follows  an  enumeration  of  plantations, 

tracts  of  land,  and  personal  property.) 

"  N.  B. — A  certain  lot  of  ground  situated  at 
DonaldaonTille.  which,  through  error,  was  in- 

rluded  iu  the  original  inventory,  has  not  been 
sold,  because  it  does  not  belong  to  the  sue- 
cession,  but  to  one  P'se  WUtz,  a  free  woman 
of  color.    And  the  present         f  r  in  '  con- 
cluded on  the  day  and  year  aforewniien,  we 
have  closed  these  pr^  >  nt  .  amounting  to  the 
,  total  sum  of  eighty-four  thousand  seven  hun- 
i  dred  and  fifty-five  dollars  and  forty  cents,  omts- 
I  dons  and  errors  of  calculatlonaezoepted.  And 
■  the  witnesses,   the  last  appraisers,   and  the 
parties  inicrejited,  have.Higneu,  before  the  judge 
of  the  aforesaid  paristi  of  AflMimptiOQ.  on  the 
18th  of  February,  1814. 
(Signed)     "  Jn.  Fa.  Oirod,  Testamentary 
Exeeutor,  for  self,  and  by 
procuration  of  his  brotlier, 
Na's  Oirod. 
"Etiexne  Boi'DRKAUY,  witness. 
"  Jacquk8»Tkriot.  do. 
*'  L.  RxCHB.  do. 
"  P.  L.  LAri-.KT  do. 
Fs.  UoBitiiyoLKS,  do. 
''Ordinary  mark  of  Pibrbb  CaNCiBL.  do. 

"JuA.v  VrvKs.  do. 
"J.  BcJiK'Do  D&  Deva.  do. 
"Before  F.  Oobtaisibb,  Judg^" 

*0n  the  same  day.  namely,  the  18th  [|*510 

of  February,  1814.  the  foUowinir  judicial  ad- 
judication of  the  property  was  made,  being  in 
the  nature  of  a  desed: 

State  of  Louisiana,  Parish  of  Assumption. 

the  18th  of  February.  1814. 
"At  the  request  of  the  testamentary  ex- 
ecutors of  the  late  C.  F.  Ginxl.  .1.  F.  Cor- 
vaisier. judge  of  the  aforesaid  pariah  and  of 
the  Court  ^  Probates,  did  repair  to  the  sugar 
plantation  of  said  deceased,  where,  the  cus- 
tomary formalities  iieing  complied  with,  and 
the  sale  having  been  announced  by  the  public 
erier,  I  proceeded,  as  recpiested.  to  sell  at  auc- 
tion, and  for  cash,  to  the  htghei^l  and  last  bid- 
der, on  account  of  said  succession,  or  those 
interested  therein,  all  the  landn,  slaves,  and 
other  property  situated  in  this  parish  and 
county  of  Bayou  Lafourche,  to  wit:  Thirteen 
tracts  of  land  or  plantations,  rultivated  or 
otherwise,  including  thereon  the  ^u^ar  plauta- 
tion  [and]  three  emaU  islands  lying  at  the 
rnouth  of  ssiUl  b.Hyou;  also  one  hundred  and 
seventeen  sluvuii,  employed  on  said  sugar 
plantation,  said  slaves  being  of  different  ages 
and  se.\es,  in  good  health,  sick,  infirm,  crip- 
pled, and  such  as  they  are  or  may  lie.  and  no 
warranty  bein<j:  given  to  the  nurchaser  against 
the  rediiibilory  vices  and  maladies  prescribed 
bv  law,  said  warranty  being  on  the  contrary 
absolutely  and  totally  refused;  also  a  cotton 

Sin  adjoining  said  sugar  plantation;  alao  a 
Istillery  In  operation,  with  its  implements  and 
appurtenances;  also  all  the  horned  cattle, 
mules,  horses,  curus,  aud  wagonsi;  uUu  all  the 
implements  of  husbandry  of  said  sugar  planta- 
tion; as  aUo  all  the  furniture  [and]  old  silver 
plate;  idso  twenty  two  hundred  gallons  of 
Teira.  In  the  distillery  afon^ald;  also  fifty- 
'  five  thoussand  potmds  of  brown  stigar  lyin;^ 
I  on  dsteroa;  also  sixty-three  balea  of  co'itou 
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(nine  of  which  are  damaged),  weighing  to- 
gether twenty  three  thousand  one  hundred 
and  thirty  pounds.  All  the  above  articles  were 
8r>ld  separately,  and  cried  by  the  public  crier, 
with  the  exception  of  the  sugar  plantation, 
which  was  sold,  with  the  furniture  thereof,  as 
appears  by  the  judicial  sale,  detailed  and  de- 
posited in  the  clerk's  olflce  of  the  said  parish  of 
Assumption ;  and  the  whole,  amounting  together 
to  thesuinof  eighty  four  thousand  seven  hun- 
dred and  tifly  tive  dollars  and  forty  cents,  was 
adjudicated  for  ca-shto  Mr.  Chai  ies  Saint  Felix, 
who  issjitistieu  therewith,  for  having  seen,  visit- 
ed, received,  and  taken  possession  of  same. 
And  the  aforesaid  Nas.  Girod  and  .In.  F.  Girod, 
here  present,  declare,  by  the  present  act,  that 
they  have  received  from  the  said  Charles  Saint 
Felix  the  aforesaid  sum  of  lji84.755.40,  for 
which  acquittance'  is  hereby  given,  and  tliat 
they  quitclaim  and  release  him,  and  his  heirs 
and  assigns,  of  and  from  all  claims  and  de- 
mands whatsoever. 

"  In  testimony  whereof,  the  aforesjiid  parties 
Rl  1*J  have  signed  tiie  •pre.'ient  judicial  sale, 
•  he  day  and  yeiir  first  alx>ve  written,  in  pres- 
ence of  the  undersigned  witnesses,  and  of  the 
parish  judge. 

"(Signed),  per  procuration  of  Nas.  Girod, 

"Jn.  F.  GiuoD. 
".In.  F.  Gimod. 

"S.MNT  FkLIX. 
"T.  CorRRIE. 

"  Witness,  F.  Corrr.iollrs. 

"  Before  me,       J.  Corv.xisiek.  Judge." 

On  the  2'M  of  February.  1H14,  by  a  similar 
deed  to  the  above.  Saint  Felix  conveyed  the 
whole  of  the  pmiH-rty  to  Nicholas  Girod  and 
.Jean  F.  Giro<l.  describing  it  in  the  language 
above  (pioted.  and  for  the  same  consitleration. 
The  died  crmcludes  in  the  following  language: 

"  All  whicit  adicles.  the  said  Saint  Felix 
does,  by  these  present.s.  retr<H"Hle  to  the  said 
purcha.sers,  Nas.  Ginnl  and  Jean  Francois 
Girod.  for  thi'ms<'lv«'s,  their  heirs  and  assigns, 
willioiit  ;iny  ri'servation  or  reclamation  what- 
ever, for  thf  price  aiul  sum  of  eighty-four  thou 
sand  seven  hundred  and  fifty  five  dollars  and 
forty  cents,  which  the  said  vendor  acknowl- 
etlges,  by  the.'*e  presents,  to  have  receivetl,  in 
ready  money,  from  the  said  purchasers,  Nas. 
Ginxl  and  .fean  Frs.  Girod,  and  for  which  the 

f>res<^'nt  sjde  will  o|>erate  as  an  ac«juittal  ami  re- 
ease  against  all  and  every  person  or  persons 
whatever:  the  said  Saint  Felix  herein  declaring, 
that  he  is  not  ls>iuul  to  furnish  the  said  pur- 
chasi'rs  with  any  other  titles  for  the  said  lands 
and  slaves,  than  those  which  have  l)een  given 
l/ind  delivered  to  him  at  the  judicial  sale  afore- 
said, and  which  he  now  delivers  to  said  pur- 
chiuu-rs.  who  a<-knowlwlge  to  have  received 
them,  and  to  be  satisfied  therewith.  Where- 
fore, the  contracting  parties  agreeing  lK)th  to 
these  presents,  have  set  their  names  to  the 
same,  the  day  and  year  aforewriilcn.  in  the 
pn*sence  of  the  undersigned  witnesses,  and  of 
the  parish  judge  afon-said. 
(Signed)       *'  N.\«.  Giuoi).  per  procuration. 
"Saint  Femx. 
"Jn.  F.  Ginoi). 
"  Jn.  F.  Girod. 
"Witness,  (Signet!)  *•  J.  CoruRiB. 

"  Fb.  C0RKBJOLLB8." 
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On  the  4th  of  March.  1814.  the  followin| 
petition  was  presented,  and  order  given  for  tie 
sale  of  the  property  in  New  Orleans: 

"  To  the  Honorable  James  Pitot,  Judge  of  the 
Court  of  Probates,  the  petition  of  Nicolv 
and  Jean  Franvois  Girtxl,  testaaientary  ei- 
ecutors  of  the  late  Claude  FranfX)i»  Gimd, 
humbly  showeth: 

"That  In  conformity  with  the  order  ren- 
dered by  this  honorable  ♦court,  they  ['SIS 
have  causeil  an  inventory  to  be  made  by  thr 
register  of  said  court  of  all  the  property  left  by 
the  deccase<l  in  this  parish,  and  amounting 
according  to  the  appraisement  made  iherfo?. 
to  the  sum  of  twenty  thousand  seven  hundnd 
dollars,  being  the  amount  of  eight  lots,  and  a 
piece  of  ground,  situated  in  this  city,  ti  the 
comer  of  St.  I^uLs  and  Chartres  streets,  ulktt 
whole  appear^ from  said  inventorj-  deporitcdii 
the  clerk's  office  of  said  court.  Pefiiiooen 
further  show,  that  the  succession  of  their  hie 
brother  Claude  Francois  Ginxl  is  indebted  in 
a  sum  of  sixty  thousand  dollars,  or  tbereaboutt. 
iK'ing  the  amount  of  tlie  legacies  and  debu  left 
by  the  deceased,  which  it  is  necessary  to  paj 
without  delay.  Wherefore  petitioners  prty 
this  honorable  court  to  ortier  that  the  said  pie<T 
of  ground  and  eight  lots  be  sold  for  c*fh.  •» 
also  the  said  hou.se,  which,  belonging  io  com- 
mon to  the  succession  and  one  of  the  petition- 
ers, cannot  be  conveniently  divided  witbuui 
loss  or  inconvenience  to  the  owners;  and  prti- 
tioners  further  pray  that  the  present  petiikm 
be  served  upon  the  attorney  appointed  to  wp- 
I  resent  the  ab.sent  heirs,  mi  thai  tlie  law  be  con- 
plied  with,  and  justice  will  hv  done. 

(Signed)  "  N.  Girod.  Major." 

Copied  from  the  original  in  EngHih. 

ORDER. 

"  Let  Mr.  C.  R.  Caune,  attorney  appotarild 
by  the  court  to  represent  the  absent  bein  of 
said  Claude  Francois  Girod,  be  nolified  todMW 
cau.se  why  the  praver  of  this  petitioii  dKHddaol 

be  granted.        (ftign«l)  J«-  PrroT. 

'•  New  Orleans.  March  3d,  1814." 

"As  attorney  representing  the  absent  Ml* 
of  the  said  late  Claude  Francois  Girod,  I  havew 
objections  to  the  {>elitioner8'  demand. 

(Signed)  "  R  CAm. 

'Attorney  for  absent  brio. 

"  New  Orlcjins,  March  4th.  1814.** 

ORDER. 

"  Let  the  sale  be  made  as  prmjed  for. 

"  New  Orleans,  March  5tb.  1814. 
(Signed)  J  a.  Pitot,  Jod^" 

On  the9lh  of  April.  1814.  a  salevwaidr 

of  the  property  in  the  city  of  New  OrlcMS  ia 
conformity  with  \hv  alxive  onler.  wblck 
inventoried  on  the  2ttth  of  Februaij.  v  ■^ 
peared  by  the  following  paper: 

"And  on  this  ninth  day  of  the  month 
in  the  year  of  our  Lord  <jue  tbouMin<1  <<f<rfiitiii^ 
dredand  fourteen,  and  of  tbe'Indc-;  313 
ence  of  the  United  Slates  of  AmencAUic  i^otj- 
eighth.  at  the  hour  of  ten  A.  M.,  I,  Jrm  Bsf 
tiste  Marc  Erivrrc,  deputy -ren^ister  nf 
the  city  and  parisii  of  N      •  'r-ieuia,  dux 
to  suburb  Saint  .Mar}-,  t'        (>urpowof  «Bi| 
to  the  highest  and  last  bidder  the  bouwJ  UuA ll> 
b( '       11:  to  the  suocenioo  of  Ibe  faileOMi^ 
Fi         Girod.  and  Ibm  bdaf.  w«  dU  Ivi 
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and  meet  witli  Mr  Nicolas  Girod.  ono  of  the  tfs- 
tAmeiilftry  execuioi^  of  the  deceased. and  Charles 
Robert  Gione,  attorney  at  law,  appointed  by  the 

court  toreprf««rTit  'In  ntm-nt  heirn.  Whereupon, 
io  their  preist; ucc.  hihI  in  iliui  of  i^rmper  Prieur 
and  Sebastian  Blondcau,  witncssi  ;?  hereto  rc- 
(juired.  I  did  priK  liiim  Ihc  naid  sale  in  h  loud 
mi  audible  voice,  auU  on  the  foliowiug  terms 
Mid  oondilioiuit  to  wit: 

The  pfippr  then  cnuniemled  the  lot»  of 
ground  and  concluded  us  follows: 

'  And  there  remaining  noCliing  else  to  be 
9c»kl  iK-Ioni^inir  to  sjiid  succfssion.  1,  (l(  j)iity- 
register,  aforusiiid,  closed  aud  ttTiuiiuilcd  the 
praent  process  verbal.  And  after  reading 
tlkeroof,  we  ascertaiocd  the  amount  of  said  sale 
to  be  twenty^seven  thousand  seven  hundred 
dollars,  which  sum  left  by  us  in  llu'  hands 
at  the  aaid  Nicolas  Girud,  testamentary  exec- 
utor aforesaid,  who  acknowledges  the  same, 
takes  fharirf'  thfn-oC.  and  has  signed  v,  i'li  tlie 
parties,  the  witnenses,  and  me,  deputy -noisier, 
the  day,  month,  uid  year  aforewritten. 

(Signed)  "  Blondkau. 

.  "  PnOSl'ItK  PUIEUR. 

"  R.  Caoivb.  Attorney 
■  "  N.  Ginon. 

Testamentary  Executor. 
**  BsiBBRB^Dep.  •Register. " 

On  ttie  28th  of  April,  1814,  Laignel  conveyed 

to  Nicolas  Girod,  as  follows: 

fiaie  4ff  Mnm  and  I^t»  from  isimm  Laignd  io 

"Before  melf fehel  de  Armas.a  notary  public, 

re^idinir  in  New  Orleans,  State  of  Ivouisiniia, 
Vniit'd  Srati  s  of  America,  ami  in  the  presence 
of  the  witnesses  hereinafter  named  una  under- 
xi^rned.  personally  appeared  Mr.  Simon  Laignel, 
merchant.  lesiding  in  suburb  St.  Mary,  who 
hat.  by  these  presents,  sold,  transferred,  and 
ronveyt'd  from  this  day  and  forever,  with  no 
oUier  warranty  than  that  of  his  own  acts  and 
'It-eds.  unto  Mr.  Nicolas  Girod,  of  this  city, 
loerctuuit.  here  present  and  accepting  purchaser 
for  himself,  his  heirs  and  assigns. 

"  Ist.    Six  lots  of  ground,"  t^,.  &c.,  enu- 
loeralittg  Iha  lots,  ana  concluding  as  follows: 
*^To         and  to  hold  said  property  unto 
514*]  *the  said  purchaser,  who  may  use, 
enjoy,  aod  dispose  of  the  same,  in  full  and 
coaiplele  ownership,  by  virttte  liereof.  The 
property  herein  soJd  and  descrilwd  belong  to 
liie  vendor,  for  having  acquired  the  same  at 
public  sale  which  the  said  Nicolas  Girod  as 
tt.*tamentary  executor  of  the  late  (Claude  Fran- 
cois Girod,  caused  to  be  made  on  the  9th  of 
April,  instant,  by  the  register  of  wills,  of  the 
property  belonging  to  said  Claude  Franyois 
Oirod's  succession,  as  the  whole  appears  by  the  i 
act  of  sale  confirmatory  of  the  adjudi<^tion  j 
aforesaid,  passed  before  the  notary  undersigned  | 
on  the  25th  instant.    By  the  certificate  of  the  I 
recorder  of  mortgages  in  this  city,  bearing  even  | 
date  herewith,  it  appears  that  there  is  no  mort-  ^ 
gage  In  the  name  or  the  vendor  on  the  property 
fi^ein  bargained  and  sold. 

*"  The  present  vale  is  made  for  and  in  cou- 
iMsiatlnu  of  the  total  ram  of  tbirty-flva  thou- 
'iand  eight  hun<lred  dollar*!,  which  the  sjiid 
M  udor  HckuowleUges  to  have  received  cash,  i 
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before  the  signing  hereof,  Hnd  out  of  the  pres- 
ence of  the  notary  and  witnesses  undersized, 
from  the  purchaser,  to  whom  he  granis  full 
and  ample  acrjuittance  and  release  of  the  same, 
renouncing  the  benefit  of  the  exceptioo,  iton 
numerata  pecnnia,  and  the  two  years'  delay 
which  the  law  accord**  to  enforce  snid  pxrep- 
tion.  Thus  it  was,  &c.,  promising,  obliging; 
renouncing,  &c. 

"  Done  and  passcil  at  New  Orleans,  in  my 
othce.  in  the  presence  of  Messrs.  Michel  J.  li. 
L.  Fourcesy  and  Charles  HoU  rt  Caune,  lx)th 
witnesses  hereto  required  and  domiciled  in  this 
city  on  the  twenty -eighth  of  April,  in  the  year 
eighteen  hundred  and  fourteen,  and  of  the  In- 
dependence of  America  thb  thirty-eighth;  and 
the  said  api)earer8,  notary  and  wltiMSRes,  have 
siL'ned  these  presents  after  raiding  thereof. 

(Signed)      "N.  (Urod. 

"StifON  Laionbl. 

•*  FOT  KCRRV. 

"It.  Cauxk. 

*'  MiCH'L  DbAhmas.  Not.Plib." 

The  bill  of  the  comphiinants  in  the  court  below 

also  charged  that  the  executors,  in  order  to  ap- 
propriulc,  wickedly  and  fraudulently,  to  their 
own  use  and  benefit,  Ihe  funds  of  the  succes- 
sion, did,  in  their  account  of  the  23d  of  May, 
1817,  place  themselves  as  creditors  of  said  suc- 
cession for  a  sum  of  nearly  forty-nine  thousand 
dollars,  to  wit,  said  Nicolas  Girod  for  forty 
thousand  four  hundred  and  eighteen  dollars 
and  nine  cents,  and  said  Jean  Francois  Girod 
for  eight  thousand  two  hundred  and  fifty-three 
dollars  and  twenty  cents,  althougii  no  sum  was 
due  to  them 

The  proceedings  upon  which  this  charge 
was  founded  are  as  follows: 

■  No.  «M-Parish  Court, 


•"  State  of  Looisiaka: 

"NlCHOI^HGlltOD 

r. 

J.  F.  OtRoo,  Executor  of  C.  ( 
F.GIro4,an(lB.GLOaune^. ' 

PetiUoH,  fikd  Ikmmber  em,  1824. 

"  To  the  Honorable  James  Pitot,  Judge  of  the 
Parish  (knirt  for  the  Pariah  and  City  of  New 
Orleans. 

"The  petition  of  Nicolas  Girod,  of  the  said 
city  and  rariah,  merchant,  showeth.  that  Claude 
Pmnds  Girod,  of  Lafourche,  was  Indebted  to 

your  petitioner  in  a  large  sum  of  money,  pre- 
vious to  his  decease;  tiiat  hereto  annexed  is  a 
detailed  accountof  Uie  money  due  by  his  estate, 
at  this  time,  to  your  petitioner;  which  accoimt, 
amounting  to  the  sum  of  forty  thousand  five 
hundred  and  M-veniv  seven  dollars  and  twenty 
cents,  principal  [and]  interest,  the  executors  of 
the  said  Claude  F.  Girod  has  refused  lo  pay, 
though  thereto fiequently  required.  Wherefore 
your  petitionpr  prays,  that  John  Franvois  Girod, 
now  residing  in  the  city  of  New  Orleans  afore- 
said, one  of  the  executors  of  the  said  Claude  F. 
Girod.  and  K.  C.  Caune.  the  attorney  appoint- 
ed to  represent  the  interest  of  the  ahsent  heirs, 
may  lie  cited  to  appear  and  answer  this  p(tition. 
"And  your  petitioner  further  prays,  that 


they  may  be  condemned  to  pay  your  petitioner 

^  7.90.  with  interest  and 

costs. 


the  above  sum  of  $40,077. 


"  And  your  petitioner  further  prays  all  such 
fvflier  relief  as  the  v:v-r  may  reqtlire,  aodlOjUS* 
tice  aud  eqiuty  may  uppertaio. 
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"  Received  the  annexed  document,  New  Or- 
leans. September  9lh,  1816. 

(Signed)  *'  N.  Girod. 

"  A  cop^  thereof  being  annexed  to  the  award 
of  the  arbitratoni  in  the  premises. 

'•  Citnlion. 

Mr.  J.  F.  Girod,  Executor  of  C.  F.  Girod,  and 
C.  U.  Caune: 

"  You  are  hereby  summoned  to  comply  with 
the  prayer  of  the  annexctl  petition,  or  to  file 
your  answer  thereto  in  writing  with  the  clerk 
of  the  parish  of  Orleans,  at  his  oftice  at  New 
Orleans,  in  ten  days  after  the  service  hereof; 
and  if  you  fail  herein,  judgment  will  be  given 
against  you  by  default. 

"  Witness  the  Honorable  James  Pitot.  judge 
of  the  said  court,  this  28th  day  of  November, 
in  the  year  of  our  Lord  181  . 

(Signed)  "  Sam.  P.  Moore, 

"Deputy-Clerk. 
"  Sherijr»  lieturn. 

"Served  a  copy  of  petition  and  citation  on 
616*]  each  [of J  the  ♦defendants,  November 
28lh,  1814;  returned  November  28lh,  1814. 

"J.  H.  Holland,  Deputy-Sheriff. 

"  Anncer  of  J.  F.  Girod.  filed  Xocetnlter  29th, 

1814. 

"To  the  Honorable  James  Pilot,  Judge  of  the 
Court  for  the  Parish  and  City  of  New  Or- 
leans, the  answer  of  Jean  F.  Girotl,  one  of 
the  testamentary  executors  of  the  late  C.  F. 
Girod.  to  the  petition  of  Nicholas  Girotl, 
humbly  showeth : 
That  all  and  singular  the  items  in  the  ac- 
counts presentetl  by  wiid  Nicholas  Girod,  in 
his  said  petition,  must  be  proved,  to  justify 
his  claim  agiiinst  the  succession  of  C.  F. 
Girod.  and  for  that  pur|x)se  thi.s  re.spondent 
prays  this  honorable  court  to  order  what  shall 
seem  the  best  for  the  common  Interest  of  par- 
ties, and  moreovt-r  to  be  hence  dismissed  with 
costs.    And,  &c. 
(Signed)  "  J.  F.  Girod,  Ex.,  Jr. 

"  AMirer  of  R.  Caune,  filed  yotember  HUth, 

ISI4. 

"  To  the  Honorable  James  Pitot,  Judge  of  the 
Parish  Court,  the  answer  of  C.  R.  Caune, 
in  his  capacity  of  attorney  representing  the 
absent  heirs  of  the  late  C.  F.  Girod,  to  the 
petition  presented  by  Nicholajs  Girod.  against 
the  estate  of  the  late  aforesaid  C.  F.  Girod: 
"  Your  respondent  denies  all  facts  mentioned 
in  the  plaintiff's  petition,  and  he  says  that  the 
plaintiff  must  be  proven  his  claim  Ixifore  court, 
arid  prays  the  court  to  dismiss  him,  with  costs 
of  the  suit;  in  duty  bound,  your  petitioner  shall 
ever  pray. 

(Signed)  "  R.  Caune,  Attorney. 

"  Order  ajtjmnting  Arhitratom,  Parvth  Court 
for  the  Parinh  ami  City  ofSeic  Orle<iM,  Novem- 
ber S7th,  IS  14. 

"  Present:  the  Honorable  James  Pitot. 

"  Nicolas  Girod  v.  J.  F.  Giuod,  Ex.  of  C. 
F.  Girod.  and  C.  R.  Caune,  attorney  for  the 
absent  heirs. 

"Upon  motion  of  Alfred  Hennen,  Esquire,  of 
counsel  for  the  plaintiff,  it  is  ordere<i  that  F. 
Percy  and  F.  M.  Rou/an  be  ap|>ointed  irbitra- 
tors  In  this  case,  to  decide  on  the  claim  of  the 
plaintiff,  and  in  case  of  their  not  agreein|2^,  thai 
the  court  appoint  a  thinl  person  as  umpire.  I 
do  hereby  certify  the  above. 
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"  In  testimony  whereof  I  have  hereunto  kk 
my  hand  and  afiixed  the  seal  of  the  sai^  cour. 
at  the  city  of  New  Orleans,  the  day  and  jev 
first  above  written,  and  of  the  Independeooe  of 
the  United  States  the  thirty-ninth. 

(Signed)      "  Sam.  P.  Moore, 

"  Deputy-Clerk,  (tweariog.) 

"  Personally  appeared  before  me.  one  of  iht 
justices  of  the  peace  in  and  for  the  dty  uxi 
parish  of  New  (Orleans,  Ferdinand  Perry  tt  F 
*M.  lk)uzan.  of  this  city,  who  were  [•517 
duly  sworn  according  to  law  as  arbitrator!  » 
above  named,  that  they  will  examine  \hf  ac- 
counts between  the  parties  with  impartiAlitj. 
and  give  the  report  according  to  law. 

(Signed)  "F.  Meffer  Roliax. 

"F.  Perc  y.  Jun. 

"  Subscribed  and  sworn  to  before  me,  il 
New  Orleans,  the  10th  day  of  December,  1811 

(Signed)      "J.  L.  Lapanse, 

"  Justice  of  the  Petce. 

"The  undersigned  arbitrators,  appointed br 
a  decree  of  the  honorable  the  court  of  the  chr 
of  New  Orleans,  under  date  of  the  25Ui  <i< 
November  last,  to  verify  and  cxamim-  ihe  ac- 
counts and  demands  of  5«icolas  Girod,  a  mer 
chant  residing  in  New  Orleans,  against  the  m> 
cession  of  the  late  Claude  Francois  Girod.  hii 
brother,  who  was  a  resident  of  the  pariih  of 
Lafourche,  in  this  State,  said  succesRioa  betnx 
represented  by  Jean  Franvois  Girod.  one  oftlif 
testamentary  executors  thereof,  and  C.  R. 
Caune,  attorney  for  the  absent  heirs,  tod  to 
make  a  report  thereon  to  said  honorable  court, 
do  declare,  under  the  sanctity  of  the  oath  tbry 
have  taken,  on  the  tenth  of  December  imum, 
and  which  is  hereto  annexe<l,  that  after  bcann; 
the  parties  interested  in  this  affair,  and  the  vit 
nesses  by  them  introduced.  aft<'r  being  »wtrt 
by  John  L.  Laparge.  a  justice  of  the  peace  ia 
this  city,  they  have  proceeded  to  the  examina- 
tion and  verification  of  the  documents,  tiik*. 
accounts,  and  book&  exhibited  to  them  br  ibc 
parties  interested  in  the  manner  folluviof.  tu 
wit:  First,  they  have  examined  the  fwnm  ar 
count  produced  by  Nicolas  Giro<l.  on  iheJSdi 
of  November  last,  which  consists  of  ihirtrta 
iloms.  which  the  arbitrators  have  verified  in  tte 
manner  following: 

The  first  item,  amounting  in  capital 
to  ^l.tm  for  801  hides,  which  the 
SHid  Nicolas  had  left  in  the  6toret 
of  Claude  Franyois  Girod.  is  es- 
tablished by  the  de<'laratkm  of 
Jean  Francois  Girod.  who  afflnns 
positively  that  the  said  801  hides 
bad  iH-en  left  in  the  stores  of  said 
Claude  Franrois  Girod.  who  dis- 
posed of  the  same  for  his  piirata 
account;  the  said  Jean  Francois 
Ginxl  declares  likewise,  that  two 
dollars  was  the  price  for  hides  in 
1794,  apd  that  he  hinuielf  had  pur-  ^|| 
chased  some  at  that  price  for  l^'^i^ft 
own  account.      ....  ftjBMi 

The  second  item,  amounting  in  cap-  ^t/d 
ital  to  $1,500.    the  produce  of  as 
account  which  Mr.  Pierre  Bott* 
sig;nes.  then  clerk  of  the  boose  vt  f 
Claude  F.  Girod.  had  collected  and  • 
paid  in  the  haud»»  of  said  Claude  F. 
Girod,  as  making  part  of  the  foods 
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518*]  ♦Mon^xing  to  Nicolas  Girod. 
Mr.  Bousignes  declared  under 
oath  tliat  he  does  not  TCmanlier 

the  precise  amount  of  that  sum, 
but  that  it  must  have  been  some- 
thing like  fifteen  hundred  dolhns; 
he  rt'collcots  that  that  «ccniint 
was  paid  in  before  the  lire  of  17U4, 
and  that  aeTrarai  cash  payments  for 
the  private  account  of  C.  F.  Oirod 
were  made  out  of  the  funds  be> 
loni^lugtn.'t;ii(l  Nicolits  Girod.       -  $1,800  CD 

The  third  item,  amounting  in  cap- 
ital to  10^939.18,  proceeds  from 
the  following  remittances  and  ef- 
fects, to  wit:  Jean  Francois  Girod 
paid  in  specie  to  Chnide  Fnui^ols 
Oirod,  Nicolas  Girotl's  interest, 
aay  two- thirds  in  a  sliipmcnt  of 
furs  made  in  March,  1795,  on 
board  the  bri^  .lane,  bound  to 
Philadelphia,  and  amounting  to 
I3.5W.87,  M  appears  from  a  copy- 
b  <ok  or  rocrisfcr,  marked  A.  No. 
40,  written  by  Guilhempun,  and 
Mirned  by  the  said  Claude  Fran(;oi8 
Girod,  which  lx>ok  or  register  bjis 
k'en  produced  by  the  said  Jean 
Fran(,'oi9  OinKi.  who  further  de- 
r  lurcnl  that  the  said  Claude  Fran- 
Vui-)  Girod  was  at  that  time  author* 
ized  to  settle  the  accounts  of  Nic- 
olas Girod  with  this  deponent, 
and  that  the  said  C.  P.  Oirod  has 
lit  vcr  rendered  to  Nicolas  Girod 
an  account  of  this  transaction.    -   2,395  03 

For  so  much  paid  by  Jean  Francois 
Girod  to  sjiid  Claude  Francois 
Girod,  for  Nicoltis  s  interest,  say 
two  thirds  in  another  shipment  of 
furs  made  in  April,  1795,  onboard 
the  brig  L'Archedimoi,  bouud  to 
PhOadclphia.  as  appears  from  the 
aforementioned  copy  book  or  Wg- 
ister.  marked  A,  No*40.       -      -      482  75 

For  the  ami  nmt  of  a  barrel  of  wine, 
with  which  the  private  account  of 
said  C.  F.  Oirod  was  debited  on 
the  17th  of  October,  I79r),  but 
never  since  credited  with,  as  ap- 
pears from  the  aforementioned 
copy  book  or  register.  SO  00 

Amount  of  a  bill  of  exchange  drawn 
hy  Clande  Franks  Olnia.  on  the 
7ih  of  April,  1790.  jiuyable  eight 
days  after  sight,  at  New  York,  to 
his  brother,  Nicolas  Girod,  for 
$2,000.  which  he  had  received 
from  Jean  Francois  Girod,  for 
$2,000.  which  he  had  received 
from  Jean  Franrois  (tirod;  "aid 
inii  hits  never  Ijeen  jwcepLed  or 
paid,  as  appears  from  the  bill  it- 
self, which  has  t)een  exhibited  to 
us  by  said  Nicolas  Girod.      •     -   S^OOO  00 

r')r  the  half  of  the  amount  of  twen- 
ty six  barrels  of  gunpowder, 
shipped  in  the  month  of  April, 
IW,  on  board  the  ship  the  Two 

519^j  Friends,  bound  to  N.  *York, 
tni  eooatgned  to  Th.  Thebane,  bj 
Jean  Fran(,(>iK  GinKl.  on  joint  ac- 
count with  Nicolas  Girod.  The 
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proceeds  whereof  amounting  tO 

$1,193.75,  as  appears  from  the 

copy  book  aforesaid,  were  re- 
ceived, as  also  the  profits  of  said 

Th.  Tliebane  by  the  said  Claude 

Francois  Girod*  who  never  ac- 

coimted  for  them  to  the  parties 

interested.  This  being  established 

by  the  declaration  of  aald  Jn.  F. 

Girod,  $696  87 

Amount  of  sundry  merchandises  be- 
longing to  N'icolas  Girod,  and  by 

Jean  FranQois  Girod  intrusted  to 

Claude  Francis  Girod,  as  appears 

from  the  copy  book  afores>iid, 

was  exiubited  to  us  by  said  Jean 

Francis  Oirod,  who  dedared 

that  Claude  Fmnrois  Girod  had 

never  accounted  for  the  merchan- 

diae  to  bald  Nichohu  Girod,  910  06 

Amount  of  sundry  debt.s  which 

Claude  Francois  Girod  had  un- 
dertaken to  collect  for  aoooont 

of  Nicolas  Girod.  as  apjxjars  from 

the  statement  produced  by  Jean 

FraD<;ois  Girod.  and  corroborated 

by  the  aforesaid  copy  book  or 

register  A,       -       -       -       -      476  87 
Amount  of  a  barrel  of  wine,  sold  to 

Mr.  de  Yangino,  by  the  said  Jn. 

Franijois  Girod,  which  was  paid 

to  said  CIuvulc  Fniiu.ois  Ginxl,  as 

is  proven  by  a  written  declaration 

of  said  Jn.  F.  Oirod  In  said  copy 

book  or  register,  00  00  • 

The  4th  item,  amounting  in  capital 

to  $180,  la  eatabllshed  by.  ^«  dec- 
laration of  Jean  Fran(;()is  Girod, 
who  atbrms  that  it  is  within  his 
knowledge  that  the  articles  com- 
po.sing  s*ud  item  were  delivered  to 
Claude  Fruni^ois  Girod,  whoahip- 
IkhI  them  from  Havana  on  his 
private  account,   -      -      -      -      185  QQ 

The  5th  item,  amounting  in  capital 
$651.50.  consists  of  the  net  pro- 
ceeds of  the  sale  made  by  Claude 
Frs.  Girod  of  2  bales  of  blue 
drilling,  shipped  for  New  York, 
in  IbOl,  on  board  the  ship  South 
Carolina,  Stick,  master,  by  Thlb- 
aut,  for  account  of  Nicohis  Gi- 
rod, and  consigned  to  Claude 
F*(^  Oirod,  as  appears  f^om  book 
No.  l.whirli  wa^  c.xliibited  to  the 
arbitrators,  who  ascertained  that 
it  was  In  the  handwriting  of 
Guilhempan,  then  the  clerk  and 
agent  of  C.  F.  Girod,        -        -      651  50 

The  6th  item,  amounting  in  capi- 
tal to  $2'^9.06.  consists  likewise  of 
the  net  proceeds  of  the  sale  of  a 
av^k  of  manna,  shipped  by  Nlc- 
ohvs  GinMl  when  in  New  York,  in 
171)7.  on  board  of  schooner  Des- 
patch, Clark,  master,  to  the  con- 
signment of  said  Claude  Francois 
*Girod,  as  the  whole  was  made  [*51S0 
to  !ii)j>enr  hy  copy  book  No.  1, 
-mentioned  in  the  (orMoiog  arti- 
cle.   $239  06 

The  7th  item,  amounting  in  capital 
.to  $tf79.12,  consists  of  a  lot  of  ^ 
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niercbandi.se,  consijrned  by  Jean 
Francois  Girtxl  to  Claude  Fran- 
<;o\s  Oirod,  at  tbe  time  of  said 
J'n  F.  Girod's  departure  for  ibe 
United  States  in  1797,  wbich  said 
mercbandises  belonged  to  mid 
NicolaM  Girtxi,  and  were  sold  by 
said  Claude  Fran<;oiH  Girod,  as 
appears  from  a  waste  or  copy 
l)ook  in  tbe  bandwriting  of  said 
Guilbeni;>an.  marked  B,  No.  42, 
and  pnxiuced  by  said  Jean  Fran- 
cois Girod,        ....     1^379  12 

Tbe  8tb  item,  amounting  in  capital 
to  ^818.82.  consists  of  tbe  pro- 
ceeds of  tbe  sale  made  by  Claude 
Fre.  of  divers  mercbandises  lie- 
longing  to  Nicolas  Girod,  wbicb 
tbe  latter  had  left  in  tbe  bands  of 
Jean  Francjois  Girod,  wbo  deliv- 
ered tbem  in  kind  to  Claude  Fran- 
<^ois  Girod  at  the  time  of  said  J. 
F.  Girod's  departure  for  tbe  Unit- 
ed States,  in  1797;  said  merchan- 
dises arc  enumerated  in  a  copy  or 
waste  book  in  the  bandwriting  of 
tbe  late  Guilbempan,  marked  B, 
No.  41.  and  likewise  produced  by 
the  parties  interested.        -       -      818  82 

The  9tb  item,  amouting  in.  capital 
to  1899,  consists  of  the  net  pro- 
ceeds of  twelve  barrels  of  wine 
shipped  by  Nicolas  Girotl  when  in 
New  Vork,  1797.  on  board  the 
brig  Success,  Dinsmore.  master, 
to  tbe  consignment  of  Claude 
Fran«,oi8  Girod,  wbo  sold  the 
same,  as  was  shown  by  the  sales 
book  No.  1.  aforesaid,      -      -      899  00 

The  10th  item,  amounting  in  capital 
to  $489.63,  consists  also  of  tbe  net 

{>ro(  eed8  of  sale  made  by  (Maude 
■"ois  Ginni,  of  498  sextains  of 
cards  shipped  by  N  as  Girod 
when  in  New  "\ork,  1797,  on 
board  of  the  brig  Success,  liath- 
bonc,  master,  to  tbe  consignment 
of  said  Claude  F'ois  Oirod,  as  tvas 
shown  by  the  sales  book  No.  1, 

aforesuiil,  4S9  ft3 

The  1  Itb  item,  amounting  in  capital 
to  |;991.38,  consisLs  also  of  tbe  net 
proceeds  of  tbe  sale  made  by  C.  F. 
Ginxl  of  762  sextains  of  canls, 
shipped  in  1795  by  Nicolas  Gi- 
nni,  then  in  New  Vork,  for  his 
account  and  risks,  on  board  the 
schooner  Active,  Wilcox,  ma.ster, 
and  consigned  to  said  Claude  Frs. 
Girod.  as  apjM*ars  from  the  sales 
book  No.  1,  aforesaid.  991  88 

Tbe  12tb  item,  amounting  in  capital 
521*]  to  tbe  .sum  of  ♦|l8,901.94, 
con.sists  of  diverse  lots  of  merchan- 
dises and  jewelry  Iwlonging  to  N. 
Girod,  wbicb  ibe  said  Claude 
Francois  Gir(Mi  sent  into  the  prov- 
inces of  the  interior,  and  there 
sold,  or  causeil  to  be  sold.  The 
accounts  of  those  salt*  were  never 
settled  between  Claude  Francjois 
and  Nicolas  Girod.  wbich  fact  is 
attested  by  the  declaration  of  Jeuu 
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Fran(,'oi9  Girod  and  several  other 
witnesses,  who  testify  that  Claude 
Frs.  Girod  has  constantly  avoided 
to  render  said  account.  Tbe  sev- 
eral articles  composing  the  pre«- 
ent  item  are  ennmcrated  and  de- 
tailed in  tbe  aforementioned 
sales  book  No.  1,  which  tbe  arbi 
Irators  have  ascertained  to  he  in 
the  bandwriting  of  Guilbempan.  |13.y01  H 
The  18tb  item,  amounting  in  capital 
to  1|16.574.30.  consists  of  tbe  ImU- 
ance  of  an  account  between  Nic- 
olas and  Claude  F.  Girod.  adjust- 
ed on  1st  August,  1813,  by  Mr. 
Pbillippon,  Jr..  who  was  author- 
ised for  that  purpose  by  the  said 
Claude  F.  Girod.  Tbe  arbitrators, 
after  examining  that  account  and 
tbe  one  preceding  it  are  satisfied 
that  the  articles  mentioned  in  said 
accounts  are  foreign  to  the  afTain 
wbicb  existed  between  tbe  said 
Nicolas  and  Claude  Frs.  Oirod   -   6.574  9> 


t34.4»» 

Secondly.  Tbe  arbitrators  have  ex- 
amined and  verilied  the  account 
of  interests  also  makintr  i>art  of 
the  claims  of  said  Nicolas  Girod. 
as  follows,  viz. : 

Interest*  on  |;i,602,  amount  of  the 
lirst  item  of  the  account  produced 
by  Nicholas  Girod,  from  Novem- 
ber, 1794,  to  tbe  date  hereof,  mak- 
ing in  all,  20  years,  at  6  per  cent 
per  annum,       ....  |],9||^ 

Interests  on  $1,500,  amount  of  the 
2d  item,  from  tbe  year  1794  to  tbe 
date  hereof,  that  is.  20  yean,  at  6 
per  cent,  per  annum,  1,800  • 

Ditto,  on  $6,222.18.  the  amount  of 
tbe  dd  item ;  the  arbitrators  have 
examined  the  eight  parts  whereof 
this  item  is  comix>fled,  and  fmuid 
that  tbe  inten>>4ts  calculated  on 
each  part  amounted  to  $7,0^.92, 
wherefore  they  have  been  of 
opinion  to  leave  the  item  as  it 
was  presented,       •  -   -    6.ttT  ( 

Ditto,  on  the  $186,  amount  of  tbe 
4tb  item,  from  January,  1797,  to 
this  day.  making  17  years.  10 
months,  at  6  per  cent,  per  annum.  !• 

Ditto,  on  $651.50.  amount  of  5th 
item.    Tbe  arbitrators  have  re- 
ductMl  Ibe  amount  cbumed,  to  wit. 
•$064.02.  to  $504.91,  because  [*A28 
the  interest  ought  to  have  been  cal- 
nilatiHl  only  from  tbe  1st  of  Jann- 
ary.  1802.  'when  the  2  baks  of  I 
dnlling  shipped  by  Thibaut.  wera  1 
sold;  this  gives  12  years  aiui  11  ^^^4 
months,  at  6  per  cent,  peranniun.  ^^HJ 

Ditto,  on  $229.06.  amount  of  tlie 
Utb  item.  The  arhttnti<>rs  have 
verified  the  calculation,  which  thef 
have  found  correct,  ... 

Ditto,  on  $879.12.  amomit  of  lk»  ^ 
7th  item  The  calcutatloB  ««  fl 
verified,  and  found  correcl.  •  I 

Ditto,  on  $818  82.  amount  of  the  I 
8th  item.   The  calcuialioB  «»  I 
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verified,  and  found  correct.  -      -    $817  90 

Ditto,  nn  9899.  amonnt  of  the  9th 
ik-iti.  The  calculation  was  exam- 
ined and  found  correct,  •      870  63 

Uiitn.  nn  f48y.(i3,  amount  of  the 
lOlli  iifui;  after  examination, 
found  correct.     ....      477  75 

lQt«aUi  on  $981.88,  amount  of  tbe 
lltb  Item:  examined  and  foimd 
r..rrtTt.  9M  82 

Ditto,  on  $ia.90i.H  amount  of  the 
13th  item;  examined  and  found 
correct.  13,3$6  80 

Ditto,  00  $6,574.:30,  amount  of  the 
I8tb  and  last  item  of  the  uccoimt 
prwnted  by  Nicolas  Ginxl.  The 
arlutnitors,  after  examining  the 
calculation,  found  that  it  fell  abort 
of  what  it  ought  to  have  been, 
bat  at  the  difference  is  tritling. 
and  in  favor  of  the  heirs  .they  mt 
\hvt  item  as  it  was  presented,      -      493  06 

(Hpiial  and  interests  due.  after  ex- 
liminaiion,    ...      -        ()2,769  96 

The  arbitrators  next  proceeded  to 
f«rifT  and  examine  the  miroa 
with  Nvhich  the  said  Nk  lis 
Oirod  has  credited  the  account  lie 
has  produced,  which  sums  amount, 
in  capitnl  and  interest**,  to  $  22,- 
3.51. b9.  and  were  found  correct.  22.351  89 


Balance  in  favor  of  Nicolas  Girod.  $40,418  09 

"  So.  that  the  balance  in  favor  of  Nicolas 
Girod  is  reduced  to  $40,418.09  instead  of  $40,- 
'»79.20,  as  claimed  in  Ins  account,  this  differ- 
ence being  pnxluced  by  the  reduction  made  on 
the  interests  of  the  Hlh  item  of  said  account. 
The  arbiVrators,  after  bavin);  examined  and 
heard  the  declarations  of  Me^rs.  Pre.  Bousi^- 
nm,  M.  Pacaud,  Jo.seph  Guillot,  and  Jean 
Ff  tiic  uis  Girod,  witness<s  intr(Mluced  by  the 
[inrties.  and  sworn  by  John  8.  Lapauze,  a  jus- 
tice of  the  peace,  who  poeltiTely  aiaert  that 
riaude  Fran-.ois  Oirod  has  ahvay«  refu«it»(I  to 
^ftle  his  accounts  with  his  brother,  Nicolas 
Girod,  and  after  a  scrupulous  examination  of 
,ihe  ^moks.  nrfMinits.  titlf»s,  nnd  other  documents 
523*J  whu  h  wore  produced  in  this  *affair, 
■AK  of  opinion  that  the  sum  of  forty  thousand 
four  hundred  and  eieliteen  dollars  and  nine 
Cent*,  claimed  by  the  suitl  Xicola'?  Ginxi.  is 
Inwfully  due  to  him.  In  faith  whereof. we  have 
i^i^ned  the  present  award,  that  it  may  have  its 
lefral  effect  eiven  to  H. 

"  New  Orleans,  this  fourteenth  day  of  tlie 
nooath  of  December,  eighteen  himdreJ  and 
fourteen.  ' 


been  a  friend  of  the  Girods,  and  that  sometime 
in  the  month  of  July,  1818,  the  late  Glande 
Fmu«;ois  Girod,  being  in  town,  caiut;  tu  de- 
ponent's house,  and  requested  Itim  to  caII  upon 
him  in  his  room,  fnyititr  that  h<'  liaii  something 
to  confide  to  him;  and  that  having  repaired 
thither,  said  Claude  Fran(;oi8  Girod  communi- 
cated bis  intentions  of  preventing  all  difllculties 
after  his  death,  saying  that  he  was  deslroDS  to 
settle  with  his  hrotherls'ieolas.  that  he  had  been 
to  church,  where  ho  had  knelt  before  the  Holy 
Virgin,  beseeching  her  to  assist  him  In  terminat- 
imr  hh  affairs  with  his  said  brother  TSii  nlas. 
deponent,  knowing  nearly  all  their  ulTairn, 
aslied  him  in  what  manner  lie  intended  to  settle 
thom :  then  the  said  Claude  Fran«:oi8  Ginwl  told 
him:  *'  Here  are  my  propositions;  1  will  m-U 
my  house  in  St.  Louis  Stni  t  for  cash  to  my 
said  brother  Nicolas,  with  a  view  to  settle  with 
him,  reserving  for  the  term  uf  my  natural  life, 
the  use  of  one  of  the  back  rooms  of  said  house ; 
and  if  there  be  any  balance  remaining  due  to 
him,  he  will  grant  me  a  delay  to  pay  tne  same; 
and  he  requested  deponent  to  sul)mit  those 
propositions  to  Nicolas  Qirod's  consideration, 
which  deponent  did;  but  the  said  Nicolas 
Olrod  answered  him  surely,  No;  and  added, 
that  he  requested  deponent'  not  to  interfere  in 
that  affair,  savlni^  that  he  himself  had  made 
pro[>o«3;i's  \  n  C'faiide  Fran<,'oi8 Girod.  hi-^  tif  fher. 

■  l)e|K>iient  further  says,  that  he  knows  wuil 
that  said  atTairs  between  NIcohis  and  Claude 
Francois  Ginxi  were  newt  settled;  and  he  liaa 
signed  with  us. 
(Signed) 

"  Jn.  Fr8.  Girod,  Test'y  Executor. 

"Josh.  Guillot. 
"N.  GiKon. 

"  K.  Caitne,  Attorney  for  absent  heirs. 
"*Swom  to  andsubsoibed  before  r*524 
me.  at  New  Oileana^  this  12th  day  of  Decern' 

ber.  1814. 
(Signed)         "  Jir.  L.  Lapakob. 

"  Justice  of  the  Peace." 

Order,  ir.th  P'  -'  inhfr,  I8I4. 

"  NlCUOL.\s  Giuoi\ 


e. 


Jl'AN  FRAXOf;iJ»  GiBOIJ,  Fx.  of  C.  F. 

"Upon  motion  of  Alfred  Bennett.  Esq., 


Girod.  and  C.  K.  Caune,  Att'y,  &c 


1 
•J 


604. 


(Signed.) 


**T.  MrFFHK  ROI'ZAN. 

"  F.  I»Ki'.(  V.  Jrx'n." 


"On  this,  the  twelfth  day  of  the  month  of 
Beiember.  1814.  in  the  thirty-ninth  year  of  the 
Independence  of  the  United  States  01  America, 
before  me.  one  of  the  justices  of  the  peace  for 
the  eitf  and  parish  of  New  Orleans,  personally 
apppsmi.  asreqticsted  hy  the  parties,  jflr.  Joseph 
Guillul.  a  vvjin<'^s  in  the  ease  of  Nicoln*  Oirod  v. 
Jean  Fran^oUi  (Urod,  one  of  the  testamentary 
executors  of  the  late  Claude  Fran<;ois  Giroa, 
•nd  Charles  Robert  Caune,  attorney  for  the 
il  sent  heirs,  who.  heintj  duly  sworn  aeeordinii  , 
I  >  law,  declared  and  said,  that  he  has  alwajTsi 
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counsel  for  the  plaintiff,  and  upon  rending  nnd 
filing  the  report  of  the  arbitrators  appointed  in 
this  case,  it  is  ordered  that  the  defendants  do 
show  puse  on  Saturday  next,  the  17tb  in* 
stant.  if  any  they  have  or  can.  why  the  mid 
report  should  not  be  honioIoiriitL'fl,  and  made 
the  jiidLrment  rif  ihis  court  in  the  preinis<'s." 

Sfierijt  'i  Riturn  on  Cvpy  of  the  nftfiY  Onbr. 

"Served  copy  of  the  within  order  on  each 
of  the  defendants.  Decemlwr,  ISth,  1814. 
(Signed)  "J.  II.  IIoi  i.vnt^,  Deputy-Sheriff." 

(hth  r  and  J'Kpjmfnt. 

"It  is  ordered  that  the  report  of  the  arbitra- 
tors he  homologated,  and  made  the  judgment 
of  thecniirt  in  this  rase,  and  that  the  said  de- 
fendants do  pay  to  plainiill,  in  cuufurnjity  to 
the  said  award,  the  sum  of  forty  thousand  four 
hundred  and  eighteen  dollars  and  nine  cents, 
with  costs  of  stut  to  be  taxed. 
X.  V  Orleans,  May  eth,  1815. 

(bigned)  *  •  J.  Pitot,  J  udir<  * 
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SupRKMK  Court  of  nre  UNrntD  Statkb. 


"  I  do  hereby  certify  this  to  be  a  true  copy 
of  all  the  records,  dwuitients.  and 
[sBAL.]  pnx;eeding8  had  in  this  case.  Clerk's 
office  of  the  Parish  Court,  New  Or- 
leanfl,  January  10th,  1844. 

(Signed) 

"Alfred  Bodix,  Deputy-Clerk." 

In  the  preceding  March.  Jean  Fran(.oi8  Girod 
had  brought  in  an  account  against  the  succea- 
Hion,  and  passed  it  through  a  similar  proceKS, 
which  resulte<i  in  a  judgment  in  hi.s  favor  for 
the  sum  of  $8,253.20. 

The  bill  of  the  complainants  in  the  court  be 
low  then  charged,  that  nejirly  all  the  co  heirs, 
having  full  faith  and  confidence  in  the  honest j 
and  integrity  of  Nicolas  and  Jean  Franc^ois 
Girod,  did  intrust  thera  with  their  powers  of 
attorney,  authorizing  them  to  represent  the  in- 
terests of  such  co-heirs  in  the  settlement  of  the 
Bucceasion;  in  virtue  of  which  the  executors 
approved  the  account  rendered  by  themselves. 
And  that  afterwards,  b^  concealment  of  facts 
whi«'h  they  knew  to  exist,  and  were  bound,  as 
I>2f5*]agents,  to  communicate,  the  'said  execu- 
tors obtained  from  some  of  them  an  acquittance 
or  transfer  of  all  claims  agjiinst  the  8UCces.«»ion. 

The  bill  then  recited  tliat  Nicolas  Girod  had 
died,  in  possession  of  all  the  real  estate  of 
Claude  Fran<jois  Girod  except  some  parts  which 
wen?  mentioned  as  having  been  sold,  all  of 
which  properly  thus  remaining  with  Nicolas 
Girod  the  complainants  claimed  as  the  original 
co-heirs  of  Claude  Fran(;ois  Girod,  and  alw  an 
account  of  the  rents  and  profits.  All  claim 
against  the  other  executor,  Jean  Francjois  Girod. 
was  released. 

Amongst  the  matters  introtluced  in  evidence 
was  the  following  letter,  which  is  inserted  be- 
cause it  is  referred  to  in  the  opinion  of  the 
court;  and  was  sent  by  Girod  at  the  same  time 
that  he  obtained  from  his  two  sisters  the  re- 
ceipts which  are  mentioned  in  another  part  of 
this  statement : 

"  New  Orlkans.  27th  May.  1817. 

"My  sister  Quetend :  To-morrow,  our  broth- 
er Jean  Franrois  embarks  for  Havre;  from 
tlu'ncf  hv  w  ill  prorml  home,  for  the  purpose 
of  delivering  to  each  one  of  you  what  is  com- 
ing to  him  from  the  succession  of  our  late 
brother.  Claude  Franrois.  I  assure  you  that 
if  I  had  not  been  anxious  to  protect  the  honor 
of  this  brother,  everything  would  have  lx?en 
absorbed  in  seltletnent  of  accounts  with  n>e, 
and  by  other  debts;  besides,  whether  you  have 
it  now  ()r  later,  the  greater  part  cannot  escape 
you;  this  is  to  lie  un<lerstoo<l  of  those  who  shall 
not  cea.se  to  merit  our  friendship  and  esteem. 
Beware  not  to  imitate  the  example  of  Jacques, 
who  has  forever  lost  our  regard  by  his  iniqui- 
ties toward  our  whole  family.  Hereafter,  when 
I  .shall  have,  in  sr)me  measure,  recovered  from 
my  losses  by  different  bankrupts.  I  will  send 
you  some  as.sistance  from  time  to  time.  At 
present  J.  F.  has  orders  to  regulate  his  conduct 
towards  you  all  by  your  conduct  towards  him. 
Farewell'. 

"  1  cordially  embrace  you  all. 

"  Your  brother  and  friend. 
(Signed)  '*  N.  Girod. 

"  1  have  not  time  to  write  to  you  more  at 
length,  having  much  to  attend  to  before  the 
departure  of  my  brother." 
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The  original  is  indorsed: 
"  Recorded  in  consular  book  G.  page  SM. 
*•  Pakis.  22d  January.  1S44. 
(Signed)     '*  Lohekzo  Drai'Kz.  [seal.] 
"  Consul  L  nited  butes." 

Proved  and  admitted  in  evidence.  April  2Wi. 
1844. 

On  the  19th  of  January.  1830.  Jean  Ffac.oi* 
Girod  executed  to  his  brother  and  co  exectiior, 
Nicolas,  the  following  deed: 

"On  this  nineteenth  day  of  the  month  of 
January,  of  the  year  *eighteen  hun-  [*526 
dred  and  thirty,  and  of  the  Indcpendenee  of 
the  United  States  of  America  the  fifty  foarth. 
before  me,  I..ouis  T.  ("aire,  a  notary  public  in 
and  for  the  parish  and  city  of  New  OrletiK 
duly  commissionetl  and  sworn,  and  in  the 
presence  of  the  witnes-ses  hereinafter  namtd 
and  undersigned,  personally  apjvared  Mr.  J««d 
Francois  Girwl.  Jun..  residing  at  Paris,  in  the 
kingdom  of  France,  and  now  in  this  city,  bw 
in  acting  for  himself  and  in  his  own  rijrhi.  of 
the  one  part,  and  Mr.  Nic-olas  Girud.  h» 
brother,  residing  in  this  city,  and  herein  u-iof 
for  himself,  and  in  his  own  right,  of  th«"  oibrf 
part,  who  declared  that  they  own.  in  coimbto 
for  a  moiety  each,  several  landed  pn"»pprt»e 
and.  among  others,  a  sugar  plantation.  Mtiuifli 
on  Bayou  Lafourche,  parish  of  As^umpuoo.  in 
this  State,  which  they  have  for  several  rer* 
cultivated  as  partners,  the  snid  Nicola.*  (jinni 
having  the  exclusive  administration  of  ibf 
same,  and  being  clothed  with  the  nev-taian 
powers  to  that  effect;  but  that  from  the  d»t« 
hereof  the  partnership  between  tbem  is  arnica 
bly  dissolved,  by  consent  of  both  partie*. 

"  And  the  said  Jean  Francois  Ginid  mom 
over  declared  that  he  sells,  almudons.  traMrfet\ 
and  sets  over,  without  any  other  warrantvtliir 
that  arising  of  his  personal  acts  and  deeo*.  but 
with  sub.stitution  and  subrogation  to  all  tbf 
warranties  which  have  been  given  to  ihem  b} 
their  original  vendors,  unto  the  said  Nin'lt* 
Girod.  his  brother,  here  present,  andacceptisf 
purchaser,  for  himself,  his  heirs  and  >*^f* 

**  1.  The  undivide<i  moiety  of  a  iugaz  piu 
tation,  seven  leagues  distant  fruro  llie  tint 
Mississippi,  situate  on  Bayou  Lafourche,  is  A* 
parish  of  Assumption,  as  it  now  is,  or  naj  l» 
together  with  the  undivided  moiety  of  tkr  i» 
provement«.  slaves,  animals,  amelioratiooa,  m 
plements  of  husbandry,  and  all  other  eb^KS 
or  things  whatever  appertaining  thcrrto. 

"  2.  The  undivided  moiety  of  all  tlie 
!  belonging  to  them  in  common,  and  aitualafai 
Bayou  Lafourche. 

"  3.  The  undividetl  moiety  of  thwe  fhtA 
lying  at  the  mouth  of  said  Savou,  and  kaon 
as  Timballier.  Bross,  and  Caillon  islaiMk 

•  •  The  whole  of  which  had  been  acqoiml 
on  joint  accoimt.  by  the  said  apneaim.  byfw 
chiL'ie  from  the  late' Joseph  8t,  Felix,  tsfirwi 
executed  before  F.  Courvaoaier.  judfe  tW 
aforesaid  parish  of  AssumpUoiL,  oa  *h«d|i* 
eenth  of  February,   eiehteeo  hnadni 
fourteen,  the  said  St.  FeHx  bad  |iuii  Iwswj  d>» 
wime  at  the  judicial  sale  of  the  fwooertT  bAif 
inp  to  th<!  sutTession  of  the  late  Clauoe  Ftaa 
9018  Girod.  who  in  his  lifetime  had  •eqain' 
the  same  by  purchase  from  diTers  penom;  ll» 
said  purchaser  acknowledging  that  he  h 
satistied  with  the  said  titles,  and  dtdmMg^ 
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he  u  well  acquainted  witli  the  said  plantation, 
]»adBf  animala.  slaves,  and  improvements, 
which  are  Uie  suMeet  matter  of  this  act,  and 

requires  nothing  lurther. 

"  But  it  is  well  understood  and  agreed  upon, 
527 *j  by  and  Itetween  the  *parne8  hereto, 
ibn\  the  su^r  and  mola<^<;cs  now  on  said  plan 
tstton  and  m  the  sugar  houi»c  are  not  included 
in  til  is  sale,  and  that  the  net  produce  thereof 
shall  be  equally  divided  between  the  parlies. 

"Aiidthe  fcaid  Jean  Frau»;oi(j  Girod  more- 
iver  declared,  that  he  also  transfers  and  aban 
doDS  unto  the  said  Nicolas  Oirod.  his  brother,  j 
all  and  singular  the  debts  due  to  said  planta- 1 
Ut>n,  as  also  nil  such  sum  or  sums  as  now  are,  i 
or  may  hereafter  be.  due  to  said  partnership  or 
commnnlty.  under  what  title,  and  for  what 
mi'^m  or  ii  l-  itis  soever,  hereby  giving  unto  . 
his  said  brolher  full  power  and  authority  to  sue 
for  and  enforce  the  paymrat  thereof,  but  with- 
out recourse  aj^ainst  the  transferer. 

*'  The  preiiC'ul  Bale  and  transfer  of  debts  arc 
made  anil  accepted  hy  the  contracting  parties 
for  and  in  consideration  of  the  price  ana  sum 
of  seventeen  thousand  dollars,  in  paynaent 
whereof  the  aaid  purchaser.  Nicolas  Girod, 
haa  presently  subscribed  to  the  order  of  the 
said  Jeau  Fran«;oi8  Girod,  his  brother,  three 
promissory  notes,  each  for  a  like  sum  of  twen- 
tr  three  thousand  three  hundred  and  thirty- 
three  (pilars  thirty  three  and  one  third  cents. 
t?i*'  tirst  i)ayab]t'  on  the  first  of  March,  eighteen 
hundred  and  thirty-one,  the  second  on  the  first 
of  March,  eighteen  hnndred  and  thirty-two.  and 
the  tJiinl  on  the  first  of  March,  eighteen  hun- 
dred and  thirty-three,  with  power  and  faculty, 
bowever.  to  postpone  the  payment  of  said  noU». 
or  of  parts  thereof,  from  year  to  year,  by  pay- 
ing to  the  said  Jean  Francois  Girod,  or  to  the 
bolder  of  the  notea  the  payment  whereof  shall 
li;ivc  been  postponed,  a  yearly  interest,  at  the 
mu*  uf  eight  per  centum  per  annum,  until  final 
payncnt ;  which  said  notes,  after  being  marked 
M  mmtur  hy  the  notary  undersigned,  to 
idtaiify  tlieni  herewith,  were  handed  over  to 
the  said  Girod.  who  acknowh-dges  tlie  receipt 
thereof,  and  givea  full  and  ample  acquittance 
for  the  same. 

'By  means  of  the  fore^'oini;,  but  ]iro\i(!ed 
the  aforesaid  notes  be  paid,  the  said  Jeau  Fran- 
ti^  Oirod  tranafoa  uid  abandons  unto  the  said 
X'  !  i^  riircxl  all  tlie  riglit.H  of  oNvnership 
vviiaiever  which  he  had,  has,  or  may  have,  iu 
and  to  the  plantation,  landis,  slaves,  animals, 
intplenifrit'^  of  husbandry,  in  n  word,  in  and  to 
all  the  pruperlv  which  they  owned  in  common, 
wishing  that  the  said  Nicolas  Girod  be  seised 
of  the  same.  !tn<l  mar  en]Viy  use,  and  di^yione 
thereof.  a.s  <!t  tilings  to  hmi  well  and  la^siidly 
belonging,  from  this  day  and  forever. 

"  And  the  said  appearers  have  furthermore 
declared,  that  by  act  before  G.  R.  Stringer,  a 
U'*iiiry  in  tliis  city,  l)earinL!:  date  tlie  fifteenth 
of  MajT*  eighteen  hundrea  and  twenty-nine, 
Nr.  Nicolas  Girod,  acting  for  hlinself ,  and  in 
tlie  name  and  with  the  consent  of  In  'In  i  , 
&oki  to  Messrs.  Abner  Hobinson  and  Ben  iamiu 
BtUard  •  tract  of  land  situated  In  the  parish  of 
Aii^imption,  and  belonudnt^  tr  ilu  r  ommunity 
8f'>rL'«iifI.  for  the  price  of  lifteen  thousand 
•Inllars.  five  tboiiaanci  whereof  were  paid  cash, 
528*1     '  converted  tg*the  uae  of  said  nigar 
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plantation  and  other  property;  that  the  ten 
thousand  dolhirs  pavable  at  one.  two,  and 
three  years  from  the  date  of  the  act  aforeMid 
belong  to  them  f  r  n  moiety  each,  but  that  the 
said  Jean  Francois  Girod  aasigus  to  Nicolas 
Girod  bis  share  of  live  thousand  dollars  in  said 
debt,  on  condition  that  the  latter  shall  credit 
his  ruauiug  account  with  a  sum  of  twenty-five 
hundred  dollars,  as  for  money  had  atid  re> 
ceived,  and  without  n»cotirs<'  to  the  {tssiirnor, 
who  moreover  transfers  to  m\d  >iicolaii  Girud, 
without  exception  or  reservation  any.  all  the 
rights,  actions,  privileges,  and  mortgages  ac- 
cessory to  the  aforesaid  debt  of  five  thousand 
dollars,  being  the  tranafevBl'a  lhareinUiepfice 
of  the  sale  aforesaid. 

*'  And  tiie  notftnr  undersigned  Inving  made 
known  to  the  parties  hereto  article  3328  of  the 
new  Civil  Code  of  Louisiana,  which  reads  aa 
follows:  *  Every  notarv  who  shall  pan  an  act 
of  .sale,  mortgage,  or  donation,  of  an  immova- 
ble or  slave,  slmil  be  bound  to  obtain  from  the 
office  of  mortgages  of  the  place  wlu  rt;  the  im- 
movabh*  ^^itnntfd,  or  where  the  seller, debtor, 
or  donor  lia.s  Iu.h  domicile,  if  it  be  of  a  slave,  a 
certificate  declaring  the  privileges  or  mort- 
gages, which  may  he  inscribed  on  the  object 
of  the  contract,  and  to  mention  them  in  his 
act,  under  penalty  of  damages  towards  the 
party  who  may  suffer  by  his  neglect  in  that 
respect.'  they,  the  said  parties,  declared,  that, 
as  tenants  in  common,  they  are  fully  aw  in  of 
the  state  of  things  in  relation  to  the  immova- 
bles and  slaves,  object  of  this  sale,  and  that 
thfv  do  hereby,  jointly  and  separately,  relieve 
and  free  the  notary  undersigned  from  all  lia- 
bilitv  on  that  subject. 

"Done  and  j  a"  r  i  in  my  office,  at  New  Or- 
leans, the  duY,  month,  and  year  first  above 
written,  in  the  prraenoe  of  Measrs.  Chartos 
Darcantel  and  Jose  Antonio  Bermudez.  wit- 
nesses hereto  required,  and  domiciled  in  this 
city,  who  have  signed  with  the  said  appearers 
and  me,  notary,  after  reading  hereof. 
(Signed)       "Jn.  Fs.  Girod. 

"N.  Giiioi). 

"CiiABUts  Darcantel.. 

*'J,  AWTOWIO  Bbbvitdbz. 

**Louw  T.  Caike, 

Notary  Public." 

About  the  1st  of  September,  1840,  Nicolas 
Girod  died,  in  New  Orleans,  leaving  the  fol* 

lowing  will: 

"WiU^  HicokiM  Girod.— Filed  SOth  January, 

mi. 

"  Ne  varietur. 

"  New  OnufiAiis,  SOth  Jaouaiy,  1841. 
(Signed)  "J.  OntMlTDIS,  Judge. 

A  due  bill  to  the  Mayor  of  New 

Orleans,  for  the  sum  of  iflOO,-  , 
000.00,  to  Ix^  employed  in  the 
construction  of  a  building  call- 
ed by  the  name  of  '  N.  Girod,' 
in  the  parish  of  Orleans,  to  re- 
ceive *and  come  to  the  re-  [*G89 
lief  of  the  French  orphans  in- 
habiting the  State  of  louislaaa,  $100,000  00 

A  due  bill  to  the  treasurer  <A  the 
Charitv  Hospital,     -      -      •     80,000  00 

A  doe  bul  to  the  president  of  the 
CMhoUc  A«jliim,    •  80,000  00 
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AT™  A 

A  due  hill  to  Mrs.  Bouvard, 

ijom  roidehard, 

of  Bordeaux. 

f 100,000 

Ai\ 

00 

do. 

air.  V  olher  roide- 

hard, at  Cham- 

• 

o. 

berry, 

30,(JO0 

AA 

00 

do. 

Mr.  .Joseph  Girod, 

1()(),(HK) 

mm 

7. 

do. 

Mr.  0.  Montamat, 

50.000 

00 

8. 

do. 

Mr.  A.  Michoud, 

K  A  A/LA 

50. 000 

00 

V. 

do. 

Mr.  F.  Grima, 

OA 

10. 

do. 

Mr.  Dejnn,  Senior. 

AA  rVAA 

20.000 

(K) 

11. 

do. 

Mr.  D.  Prieur, 

40,000 

AA 

00 

18. 

do. 

Mr.(  hs.C  uiinome, 

■«  ^  A/\A 

15,000 

/\A 

00 

18. 

do. 

Mr.  M  ville  Mar- 

igny. 

15,000 

AA 

00 

14. 

do. 

Mrs.  Widow  Sab- 

atier. 

20.000 

00 

15. 

An 

uu. 

ivir.  /v.  r  uuniicr, 

20,000 

00 

AO. 

do. 

Mr.  E.  Kivolet.  - 

20.000 

00 

17. 

do. 

Mr.  £.  Mazureau. 

20.000 

00 

1& 

do. 

Mr.  C.  Gurlie,  - 

20.000 

00 

$710,000  00 

"  I  certify  that  the  eighteen  due  bills,  above 
mentioned,  are,  and  constitute,  my  sole  and 
laMt  will. 

"New  Orleans,  the  23d  of  Decemlx-r.  iaS7. 
(Signed)  "  N.  Giuod." 

The  following  is  a  specimen  of  one  of  these 
due  bills: 

"  Good  for  the  sum  of  fifty  thousand  dollars, 
payable  to  Mr.  A.  Michoud,  at  the  settlement 
of  mv  estate. 

•'$50,000.    No.  8. 
(Signed)  "  N.  Girod." 

All  these  legatees  were  made  defendants  to 
the  bill. 

In  the  course  of  the  suit  an  injunction  was 
Issued  against  Antoine  Michoud,  the  executor 
of  Nicolas  Girod.  to  prevent  him  from  making 
any  payment  or  distribution  of  the  funds  re- 
ceived or  to  be  received. 

The  defendant.««  all  answered;  the  principal 
answer  beingthat of  the  legatees.  They  denied 
that  Claude  Frani;'oi8  Girod  enumerateH  in  his 
will  and  codicil  all  the  debts  due  by  him,  but 
averred  that  he  owed  other  and  much  larger 
debts;  insisted  that  the  atithori/jition  granted 
to  the  executors  by  the  will,  for  the  sale  of  the 
property,  was  legal ;  that  no  law  of  Louisiana, 
then  existing,  contained  a  provision  by  which 
a  judge  ej"  officio  auctioneer  was  rendered  in- 
<'omp<*tent,  any  more  than  any  other  auclioneiT 
in  the  State. to  sell  any  proix-rty  whatsoever.situ- 
ated  within  or  wifliout  \\w  limits  of  his  juris 
diciioii;  uvcrrcd  lliat,  iis  no  cfdnplaint  was 
/>HO*l  *ma<ie  of  the  price  of  the  pn)pcrty  so 
sold  by  the  judg«'.  the  rircumstancr  that  a  por- 
tion of  tlu'  property  wiis  beyond  his  juris^lic- 
tion  W!iH  of  no  conse^iuencc.  and  the  price 
thereof  must  l»e  regarded  as  fair,  and  the  sale 
as  having  Ih'cu  duly  made;  admitted  the  sales 
of  properly  to  St.  Velix  and  Laignel,  but  de- 
nied tiiai.  any  retrm-ession  of  the  property  to 
the  executors  ever  t<K)k  place,  inasmuch  as  no 
retrocession  could  take  place  l)etween  the 
parties,  unless  the  e.\e<"Ut<»r8  had  lx*eu  pre- 
viously the  .»if)le  and  exclusive  owners  of  the 
pn)|H'fty;  denied  that  any  fnuid  or  breiich  of 
trust  was  committed  by  tlie  executors. 

The  respondents,  in  their  answer,  also  ad- 
mitteil  that  the  executors  had  placed  them- 
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I  selves  as  creditors,  in  their  account  of  tlie 
I  succM^ion,  but  averred  that  they  tuwl  a  riffhl 
lawfully  and  ju.stly  to  do  so;  that  NicoU* 
Girod  was  cre<iitor  by  virtue  of  a  linal  jodf 
ment  of  a  com|)etent  tribunal,  namely,  thr 
Parish  Court  of  the  Parish  and  Citv  of  New 
Orleans,  rendered  on  the  6th  of  May.  IHU; 
they  further  aver,  that  this  judgment  luis.  foe 
upwards  of  twentj-  six  years  pa.st.  acquired  ihe 
force  of  re*  adjxdieaia,  and  cannot  be  dis- 
turbed; that  the  account  prescnteil  by  ibe 
executors  was  duly  homologated  by  the  Co«rt 
of  Probates,  and  that  judgment  of  homolof^ 
lion  has  also  acquirecl  the  force  of  rt*  -idjvdi- 
cata.  The  respondents  also  deny  that  tW 
executors,  in  placing  thenvselves  as  crediton  of 
the  succession  in  their  account,  and  in  ratify- 
ing that  account  under  the  power  of  att«xT»eT 
entrusted  to  them  by  their  co-heirs.  abu*ed  tbi 
trust  and  betrayed  the  interest  confided  toib«ii 
for  their  own  ativanlage,  and  to  the  wroBf 
and  injury  of  their  constituents. 

The  respondents  further  denied  that  Nic- 
olas Girod.  by  means  of  false  and  frauduWci 
representations,  or  concealment,  had  indmrd 
the  complainants  to  sign  acijuittances;  averred 
that  they  were  signe<i  freely,  after  tieing  well 
informe(l  of  all  the  circumstances;  that  Hj|>^ 
polite  Pargoud,  the  son  of  Madan>e  Pargood, 
had  been  in  New  Orleans,  &c..  «fec. 

The  respondents  inserted  in  their  answer  a 
number  of  family  letters,  from  which  they  in 
ferred  that  Nicolas  Ginxl  was  a  chariuWe 
man,  and  had  constantly  been  the  supporter  of 
his  distant  relations,  and  concluded  by  plead 
ing  prescription. 

To  these  answers  there  was  a  general  repli 
cation. 

In  the  progress  of  the  suit  the  following  »d- 
missions  were  filed  by  the  respective  partie* 

"AdmimttM  of  Plainti£'». 
"  Pargoud  t.  Mk  hoi  i). 

"1.  Jean  Fran<,ois  Girod,  senior,  died,  leav 
ing  a  will  in  favor  of  Jean  Franvoi«  Girod. 
Junior,  of  Paris,  and  the  share  of  the  complain 
ants,  M'mcs  Parsoud  and  Adam,  in  the  oitit 
of  Claude  Francois  Girod  remained  as  it 
viously  was,  to  wit,  one  eighth. 

•"2.  The  complainants  will  content  f'SSI 
no  jjortion  of  the  account  rendered  W  U»i 
testamentary  executors  of  C.  F.  Girod  to  tk 
Court  of  Probates  in  1817.  except  the  indtvii- 
ual  claims  of  the  said  two  execntori.  ai^i  Ar 
judgments  obtained  on  them. 

"  3.  The  heirs  of  Claude  Fran^  QM 
with  the  exception  of  Nicolas  Girod  aad  Jwi 
Franvois  Girod.  Junior,  resided  in  Enraps. 

"4.  All  the  legatees  of  CUudc  FnMjf 
Girod  resided  in  Europe,  except  the  PtfM 
Church  of  Anumption.  F^ran^oise  Wiltx.  Fr* 
yoiae.  the  datighier  of  Rosette  Cebn.  thev0| 
of  Mellion,  and  Pauline  and  Doodaick, 
resided  in  I^ouisiaiia. 

"5.  The  lots  of  which  NicolM  Oirod  ll# 
made  a  donation  to  the  PoydrM  Aa^hni  mMl 
worth,  at  the  time  of  said' doiwlioii.  |SlMi» 
or  thereabouts.  -j 
"6.  Nicolas  Girod  always  raided  tai  Low 
siana.  and  never  went  to  Europe  afttf 
settlement  in  this  city  under  the  f]ifullikpf^ 
ernment. 

"7.    All  the  Ictteni  qientioned  in  the 
answer,  from  pp.  27  to  38  induidTC  vt 
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mitted  to  be  genuine,  and  the  translations  of 
pirU  thereof,  m  .said  answer,  are  admitted  to 
be  correct;  but  the  complainants  will  require 
complete  translations  of  them  to  be  prepared, 
iind  thev  reserve  the  right  of  objecting  to  their 
admiwbUiQr  on  otlier  grounds,  if  any  tbey 
liare. 

"8.  Hyppolite  Pargoud  was  brousht  to 
Looisiuia  by  hia  uncle,  Jean  Fnmvois  Girod» 
Jr.,  and  has  resided  urith  him  in  Ouachita  up 
to  the  year  1831,  when  aaid  uncle  went  to 

Parii, 

"  $>.  The  residence  of  M'me  Adam,  of  M'me 
Quetand,  find  of  Jaajucline  Poiciebnnl,  the 
wife  of  Joseph  Rivolet,  was  al  Tiiuaes,  in 
Savoy. 

"  10.  The  age  of  Jtaii  Fr;in«;oiHe  Girod,  Jr., 
now  residing  at  Pans,  is  stvctity  two.  He  is 
unmarried.  He  has  no  other  heirs  at-law  ex 
cept  the  complainants,  and  <onie  relatives  of 
the  same  degree,  or  their  It  gul  n  preaentatfves. 
He  is  on  good  terms  with  the  comphdnants. 
and  he  and  Hyppolite  Pargoud,  the  attorney 
b  fact  of  tlM  eottpkdnantB,  are  intimate 
fri<  ods.  and  Antoine  Mieiioud  is  his  attoiney 
ia  fact. 

"  II.   The  two  acqnitUnces  of  ITmes  Par- 

goTid  and  Adam,  mentioned  in  the  answer,  and 
sixice  deposited  in  court,  are  aU milted  to  be 
jenvine,  and  the  said  complainants  were,  in 
executing  them,  aulhoriaed  and  assisted  by 
their  husbands. 

"  12.  Hyppolite  Pargoud  is  a  man  of  good 
business  habits,  attentive  and  intelligent.  He 
visited  his  family  in  1827  and  1833.  but  at  each 
visit  stayed  but  a  very  short  time  witli  them. 
In  1837  he  obtained  a* power  of  attorney  from 
hit  mother,  authorizing  him  to  claim  and  re- 
cover her  share  in  tlie  estate  of  Claude 
Francis  Girod.  It  was  shown  to  Antoine 
Ificbond.  to  be  by  him  attested  or  legalized,  as 
Sardinian  eon  il  I  nt  it  \vii.«  not  made  u?5C  of. 
Hvppolite  Pargoud  demanded  and  obtained 
539*]  another,  which  was  executed  *l>efore  a 
notary  public  on  the  18tli  of  May,  1840.  From 
Lite  time  he  received  the  tirst  power,  he  made 
Bo  Secret  of  his  intention  of  bringing  a  suit 
Hg:ainst  his  uncle  Nicolas,  and  after  receiving 
the  second  power,  when  making  llie  inventory 
a!  Lafourche,  where  he  was  present,  he  said, 
that  if  there  had  been  a  wUl  or  testament  made 
by  his  said  uncle,  he  would  have  sued  his  suc- 
•cession  in  the  nftme  of  liis  mother. 

"18.  The  letters  which  have  been  hereto- 
fore deposited  hy  the  defendants  in  the  hands 
of  the  clerk  of  the  court  are  genuine,  and  all 
signed  by  the  parties  in  whose  names  they  are 
wrtiten.  But  the  complainants  reserve  all 
other  nhjortinns  to  their  admissihility.  and  if 
they  arc  admitted  in  evidence,  iliey  must  be 
translated. 

"14.  The  will  of  Xirnlas  Girod  was  not 
known  when  the  said  mventory  was  made  at 
Ufourche;  it  was  discovered  to  ezisi  some- 
time thereafter. 

"15.  By  the  laws  of  the  Duchv  of  8avoy, 
Hyppolite  Pargoud  i«  a  forced  heir  of  his 
mother,  Peroune  Bemardine  Pargoud,  one  of 
the  complainants. 

"16.    Nicolas  Girod  was  the  eldc-st  of  the 

family.    He  was  years  old  when  he  died. 

In  Novemher.  1888.  Nicolas  Qirod 
made  a  present  to  Philippine  Poidebard,  his 
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niece  (widow  Nicoud),  of  the  sum  of  3,3}40 
francs,  equal  to  $648;  and  in  March.  1834,  ho 
made  her  another  present  of  22,000  francs, 
equal  to  |4,400,  both  which  presents  she 

received. 

(Signed)  "J.  P.  Benjamin. 

"  For  complainants." 

And  on  the  Mth  of  April.  1844.  the  folh>w- 
ing  admissions  of  defendfants  were  filed. 

"  PARnoro  r.  MiniorD. 

"l.  r)enist>  Philippine  PoideV)ard.  the 
widow  of  Pierre  Nicinid,  died  in  Auijust,  1841, 
leaving  three  legitimate  children,  vi/.. :  Benoite 
Colline  Nicoud,  Maurice  Emilie  Nicoml,  and 
Jeannie  Benoit«  Nicoud,  the  last  of  whom  is  a 
minor;  Jean  Berger  is  her  tutor.  All  thrse 
parties,  as  well  as  Louis  Joseph  Poidebard, 
never  where  in  the  United  Slates. 

"  2.  The  allegations  in  the  answer  of  Jean 
Firman  Pepin,  as  syndic  of  Jean  Francois 
Girod.  Jun.,  coneernimi  the  transmi-^nion  of  the 
lattcr's  interest  in  the  subject  matter  of  Uiis 
suit,  are  correct.  vH.:  that  Pierre  Nicolas 
Girod  died  at  New  Orleans  on  the  Ist  of  Sep- 
tember. 1841,  leaving  a  testament,  by  act,  be- 
fore JoAcph  Cuvillier.  notary  public,  of  the  flth 
of  February,  1841.  by  which  he  bequeathed  all 
his  property  to  the  said  Jean  Fran<;oi8  GiuHl. 
Jun.,  his  brother;  the  said  .lean  Frani^ois 
Girod,  Jun..  made  a  cession  of  property  in  the 
District  Court  of  the  First  Judicial  District,  on 
the  25th  of  January,  1842;  that  thereby  the 
interest  of  both  Pierre  *Nicola8  and  [*633 
Jean  Francois  Qirod,  Jr.,  is  vested  in  the 
creditors  of  the  said  Jean  Fran<;oi.>;  Girod,  ,Ir  , 
and  that  said  Jean  Firman  Pepin  is  the  syndic 
of  the  aaid  creditors. 

"3.  All  the  property  described  in  (he  inven- 
tory of  the  est^ite  of  Nicolas  Girod,  as  being  sit- 
uated in  thesecond  municipality, is  derived  from 
the  ejJtatc  of  Claude  Fraiirois  Girod.  Nirolas 
Girod  never  improved  lliit*  property,  but  leased 
it  to  John  F.  Miller,  by  two  acts  pas«WHl  be  lore 
L.  T.  Cairo,  nofarv  public,  on  the  91  h  of  .M;iv, 
1829,  aud  the  30th  of  April,  1831;  each  of 
these  leases  is  for  the  space  of  twenty  years, 
and  for  an  annual  rent  of  $3,000. 

"4.  The  age  of  Jean  Buptiste  Dejan.  aine, 
is  sixty-seven  years,  and  that  of  C'lauiie  Gurlie, 
seventy -two  years.  The  former  is  a  native  of 
New  Orleans,  the  latter  has  resided  in  New 
Orleans  forty-eight  years,  and  was  Intimate 
with  Nicolas  Girod  as  early  as  1814. 

"  5.  Nicolas  Girod  never  cultivated  or  oc- 
rupied  any  of  the  lands  mentioned  in  the  bill 
as  hiiuated  on  liayou  Lafourche,  except  tlie 
plantation,  but  made  levees  on  those  land.<:. 

"0.  The  iJouvard  family  resided,  in  I'^IB. 
and  has  <;ver  since  been  residing,  at  or  near 
Bordeaux.  In  Fhince. 

"  7.  The  age  of  Etienne  Rivolet,  one  of  the 
legatees  of  N.  Girod,  is  forty  years.  He  is  not 
reTated  to  the  Girod  family,  except  by  his 
brother,  who  married  Jagueline  Poidebard. 
one  of  the  nieoes  of  Claude  Fnm^ois  Girod.  the 
testator,  and  who  is  therefore  his  sister-in* 
law. 

(Signed)      '^Masurbau*  for  defen<tentB.** 

And  on  the  20tli  of  April,  the  following  was 
offered  In  evidence  and  flled: 
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**Wn>ow  PAitooin>  and  othen.  ) 

V.  [-In  Chancecy 

A  XTomE  MicnouD  and  others.  ) 

**Admiiulon»  and  Agreement*  between  Ifte 

Pnrtk'^. 

*•  1,  Admitted  that  one  Joseph  Gaubuan, 
and  one  — Cofrfno.  wltnenes  on  the  part  of 

the  defendants,  would,  on  .being  examined 
upon  their  oaths,  declare,  that  it  was  lo  the 
perfect  previous  knowledge,  and  with  the  con- 
Rcnt  ana  authorization  of  Jean  Fran<;oi8  Girod, 
.Tun.,  one  of  the  testamentary  executors  of 
(Maude  Francois  Girod,  that  bimon  Laignel 
did  bid  and  become  the  purchaser,  at  the  pub- 
lic sale  made  by  the  register  of  wills,  in  the 
city  of  New  Orleans,  of  the  faubourg  and  eitv 
property  belonging  to  said  Claude  Frao^is 
Girod.  after  hte  death ;  and  further,  that  it  was 
also  to  the  jK'rfect  knowledge,  and  with  the 
consent  ondaulborizutioDof  said  Jean  Fran(;ois 
Girod,  that  afterwards  the  mid  Bimon  Laignel 
sold  the  iiTie  property  to  Nicolas  Girod,  the 
co-testamentary  executor  of  said  Jean  Francois. 
584*]  **'8.  All  objections  are  waived,  which 
might  have  boon  mnde  in  enn^crniencc  of  the 
answers  of  the  defendants,  to  wliom  interroga- 
tories have  been  adminisl<.-re<l  and  propounded, 
being  sworn  to  before  Justice  Jackson :  and  it 
is  agreed  that  the  said  answers,  so  sworn  lo. 
shall  have  the  same  force  and  effect  as  If  they 
had  been  sworn  to  before  the  proper  oflu  er. 

(Signed)  "L.Janin. 

New0rle«i8,  29th  April.  1844." 


On  the  29th  of  July.  1844,  the  court  made  a 
decree,  of  which  the  following  is  a  copr. 
"  This  cause  came  on  to  be  heard  tMs  term. 

and  was  argued  by  counsel;  and  Iliervupon, 
upon  coDsiderution  thereof,  it  is  ordered,  ad- 
judged and  decreed,  as  follows :  That  the 

plaintiffs  are  the  re'-iduary  It  ur  ii^  i^  Claude 
Francois  Girod,  deceased,  in  the  tollowing 
proportion,  vl«.  Peronne  Bemardine  Girod,  the 
widow  of  Jean  Pierre  Rector  Pargnud.  for  one 
eighth ;  Iio»aiie  Giroii.the  widow  of  Louis  Adam, 
for  one  eighth ;  Fran^oise  Peronne  Quitand,  the 
V  ife  of  J.  A.  Allard,  for  one  forty  eiirhth; 
Marie  Philippine  Rose  Quitand,  for  one  forty 
ciirlilh;  Marie  HtTiiard  (Quitand,  for  one  forry 
<  i  jhlli ;  Louis  .Tosi'pii  Poidfljurd,  for  one  forty- 
fi-hth.  lU'iioitc  Collinc  Nutaid.  fortwotwo- 
liundrcd  and  ciulil\ •(  ighth-,  Mauric(j  Kmilic 
Ni<  oud  and  J«  iitiy  Ueaoite  i»iicoud,  represented 
by  .I'  Mii  Ii«  rm  r,  their  tutor,  each  for  two  two- 
hundnil  and  riubty eighths;  Jean  Franrois 
Girod,  Uie  uephew,  in  his  own  right,  and  at* 
testamentary  heir  of  Pierre  Nicolas  Girod.  his 
lirollit  r.  and  n  prf^'tited  by  .Tean  Firman  Pe 
pin,  the  syndic  of  hij-  c  rt'ditorii,  for  oue  twen- 
tieth: and  Prancolse  Clementtne  Girod,  wife  of 
Piern*  Fran<:ois  Pt-rn«nid,  for  one  fortiefli. 

"Tliat  the  ad judiealinn  of  laiiiied  properly, 
with  the  sliiM  S  tlicn  to  attached,  situated  00 
P,av<ni  Lafoun  he.  made  on  the  IHtli  of  Febru- 
niy,  1^*11,  to  Cliarles  Si .  Felix;  tlie  retnx-ession 
of' said  propt  rty  hy  said  CliailesSt.  Felix  to 
Nicolas  ami  .lean  Fran«;oi*  (Jirod,  on  the  3$ikl 
of  February.  1.^14;  the  adjudication  of  the 
projHTly  situated  in  the  parish  of  Orleans. 
nia<i<  to  Simon  Laignel  on. the  dth of  Aprii» 
1^1^  and  the  notarial  seal  madtt  to  the  ••me 
on  the  80th  of  April,  181<  in  ptirsuanoe  of  Mid 


adjudication ;  and  tlic  conveyance  of  mid  ^nfh 
erty  to  Nicohus  Gin>d.  of  the  OSiL  <.f  April. 

1814,  be  set  aside  and  annulled,  saviog.  bov- 
ever,  the  jnst  rights  of  third  persons,  lowhon 
two  (racts  of  land  on  Bnyou  L^foun  h>\  two 
slaves,  Hud  a  piece  of  ground  in  tlte  city  of  Nev 
Orleans  were  conveyed  by  the  said  KioolssGirad 
in  his  lifetime,  as  appears  ffom  tlir fdmlrtnin 
in  the  plemtings. 

That  the  dative  testatneotary  eiecutoreof 
the  lale  Nicohis  Girod  do  execute  to  the  pltin: 
iffs,  or  lu  their  legal  repre^'iitatives,  gocMi  uui 
valid  notarial  conveyances  and  asrignmeBlt  nf 
such  undivided  portions  of  the  aforeviid  pnr 
erly  as  correspond  lo  the  proporiious  m  wL;^!. 
•they  are  residuary  legatees  of  the  lale  [*535 
Claude  Francois  Ginxl,  as  hereinbefore  d«>- 
clared;  which  conveyances  and  assiiniiDniU 
are  to  be  settled  liy  Duncan  X  FTinntn,  i« 
master  in  chancery  of  this  court,  in  the  evest 
of  a  difference  between  the  parties  in  leWoa 
thereto. 

"And  for  greater  certainty,  it  is  hoebyde^ 
dared,  that  ue  property,  of  whldi  ludifidsd 

portions  are  to  Ik' conveyed  and  n.<isigned  to  ihf 
plaiiiiills  us  ufor^id,  is  all  the  property  and 
slaves  Avhich  were  inventoried  in  the  paiiriMS 
of  Ascension,  Afistirnptton,  and  Lafourcbf  Ir 
tenor,  after  the  dcaiU  of  »aid  Nicolas  Girod, 
belonging  to  his  estate:  and  all  the  profwnr 
which  was  inventoried,  after  tlie  denth  *'f  <  .id 
Nicolas  Girod,  as  situated  in  il»e  MuniojrA^iiy 
No.  2  of  the  city  of  New  Orleans,  iocludhu; 
the  property  which  is  an  alluvion,  and  accenocy 
to  the  property  derived  from  the  estates  ot 
Claude  Francois  Gircwi.  wa.s  ul>.^n<l  'ned 
Nicolas  Girod  by  tlie  heirs  of  Bertxand  Unvia. 
by  an  act  of  compromise  executed  on  the  tMi 
day  of  March.  and  also  ihe  bou-«-  asd 

lot  situated  at  the  comer  of  8t.  Loui»  and 
Chartrra  streets.  In  Mnnkipality  No.  1  of  the 
city  of  New  OrleanK. 

"That  the  account  filed  bv  Nicolas  <iirviil 
and  Jean  Fran<;ois  Girod.  in  the  Court  of  Pro 
bates  of  the  parisli  of  Orleania,  in  May.  I'^iT.  he 
opened  and  »et  a.Hide;  that  the  sum  of  ^y. 
418.09,  claimed  by  Nicolas  Girod  in  sMd  wc- 
<  ount,  and  the  sum  of  !|S.2.%3.20.  cl^iinuni  Nv 
Jean  Francois  Girod  for  liimsclf  in  said  aoxjuai, 
I  isallowed  and  rejected;  thai  the  Lwojttdc 
meutii  wliich  were  utbt^iDed  in  the 
C-ourt  of  the  parish  d^r leans,  in  the  i«sr 

1815.  for  the  aforesjiid  two  sums  of  $40.4]&0i 
and  i6,m2U.  be  Mtwd  satisfied,  and  1hi| 
no  allowance  be  maia  iwiie  defendaata 
count  of  siiid  judgmenls. 

"That  the  two  aeuuittanceti  iMt 
dvun.  in  1817.  t)T  the  plaintiffs. 
and  Madame  Pargoud,  \\'  J<  1:1  F 
be  i^et  aside,  and  be  allo^tjU  u**  44hv 
(  fTetrt  than  us  acknow  iMlgtnents  of 
Madame  Pargoud  for  7~  f r  u  1  - 

Madanx!  Adam  for  Ibc  SUiii  kA  iU^J  i 
7r>c.,  mnkiug  respectively  the  somiK^! 
and  #1,005.15  in  the  currency  of  Ifei 
St n ten,  as  xtated  in  said  receipt. 

"And  it  is  ordered,  that  a 
to  the  iiM);,master  in  tAancw^jt 
connt  dTMiKat  is  due  from  the 
Girod  to  the  plaintiffs  00  9ca^\ir<'  <  f 
xbclooging  to  the  cetate  oC_ 
1(1,  alienated  by  snJd 
and  tta 
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nitty  be  due  by  tbc  complainants  to  tlie  estate 
of  Nicolas  Qarod.  for  payment*  made  l)y  the 
said  Nicolns  on  arcounl  of  the  debtit  of  the  said 
Claude  FraD<,oi4»  Girod,  and  of  the  letraries 
made  by  him.  and  of  permiincnt  improve 
ments:  and  in  takiug  said  aocouat,  said  master 
shall  charj;e  the  mia  estate  witii  the  Talue  of 
536  1  the  crop  ^alleged  to  have  been  on  hand 
when  the  protxsrty  in  Lafourche  wa»  adjudi- 
cated to  Charlea  St.  FeUx,  witli  interest  there- 
on; wlih  the  amounts  which,  by  the  nforcsaid 
account  of  1817.  the  said  executors  tu  kiiowl 
edfed  to  have  reeelved,  or  for  which  they  con- 
-■•iiff  d  to  become  rc«Mf>nsible.  from  tlie  time  the 
»;ime  were  received;  wilh  the  price  at  which 
the  two  tiacts  of  land  on  Bayou  Lafouiehe  and 
the  two  slaves  were  sold,  nud  which  are  men- 
liooed  in  the  pleadings  as  having  heretofore 
beenaotd,  with  interest  thereon,  from  the  time 
when,  according  to  the  bill  of  sale,  said  price 
was  piiyable;  with  the  sura  of  thirty-flve  tnou- 
sand  dollars,  this  being  the  admitted  value  of  the 
price  of  the  ground  donated  by  Ntcoiaa  Girod  j 
to  the  Female  Orphan  Asylum,  with  interest ! 
Uit  rton  from  the  time  said  donation  was  made; 
with  the  rents  and  profits  of  the  plantation  and 
tiaTBS,  Uie  honse  at  the  corner  of  Cbartres  and 
Si.  Loub  streets,  and  the  pmpiTt y  in  Fiiubonrg 
St.  Mary,  now  called  the  tieconcl  Municipality, 
from  tiie  adjndkation  <tf  1814.  and  at  the  rate 
which  might  reasonably  nfid  with  a  proper 
ftdmini^tratioD,  have  l>ei;D  obtained  for  the 
same,  it  being  understood  that  from  the  years 
1829  and  1830,  when  the  property  in  Faubourg 
St.  Mary,  or  Second  Municipality,  still  undis- 
posed of,  was  leased  to  Jldin  F.  Miller,  the 
rent'^  and  profits  thereon  are  to  he  cliar^d  at 
the  rate  at  which  the  rent  was  stipulated  m  the 
lease  to  said  Miller. 

"And  the  said  master  shall  credit  the  estate 
of  Nicolas  Girod  in  slid  account  with  the 
imount  with  which  said  executors  crediled 
themselves  in  their  account  of  1817,  wilh  inter- 
eslAthereoii*  except  their  aforesaid  two  personal 
claims  of  140.418.09,  and  $8,258.20;  with  any 
payments  that  have  been  made  on  account  of 
te^ades  left  by  the  said  Ciande  Fran<olsO!rod, 
with  interest  thereon;  nnt\  ;il-o  witli  one  half 
of  the  rents  and  protits  of  the  plantation  and 
slaves  of  Bayou  T.>afourc:he,  up  to  the  time 
when  Jean  P'raurois  {Jirod  sold  his  interest  in 
the  same  to  Nicolaii  Girod,  the  plaintiffs  having 
in  th^bill  consented  to  abandon  the  half  of 
these  rents  and  profbs  f;iipi[Kised  to  have  been 
received  by  the  said  .lean  Francois  Girod;  and 
alw  with  the  actual  cost  in  money  to  Nicolas 
Girod,  but  without  interest,  of  the  permanent 
improvements  nuide  by  said  Nicolas  Girod,  and 
'Still  in  existence,  on  the  lot  at  the  corner  of  St  . 
Louis  and  Cbartres  streets,  and  on  the  lands 
on  Bayon  Lafourche,  deducflDft  therefrom  the 
wihie  f>f  the  labor  of  the  slaves  i  f  tin  said  plan- 
tation, and  of  the  materials  procureti  from  the 
same,  and  maldng.  also,  proper  deductioos  for 
the  diminntinn  in  rahie  of  said  improvements 
by  wear  and  tear;  and  all  the  interest  to  be 
chaigpd  in  said  aoooont  shall  be  ao  chafed  at 
the  rate  of  five  per  cent. 

"Aad  the  said  master  shall  compute  what 
amount  of  the  balance  so  to  be  found  against 
Ibo  oitute  of  Xicohts  Girod  shall  be  pai<l  to  eaeh 
of  the  plaiutillii,  uccurdine  tu  their  declarcil 
prafortlonate  iDterost  in  vne  estate  of  Claude 
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Fnm(,-ois  Girod.  and  naid  Imlunce  shall  be  paid 
to  them,  with  interest,  from  the  date  up  to 
which  the  •master's  report  may  present  r*537 
a  calculation  of  interest,  unless,  on  application 
of  the  [jaities,  the  court  .shall  Otherwise  direct; 
and  said  payment  shall  be  made  by  the  dative 
testamentary  executors  of  Nicolas  Oirod,  out 
of  tile  funds  of  said  estate,  in  preference  to  any 
legacies.  And  for  the  better  niscoveiy  of  mat- 
ters aforesaid,  the  parties  are  to  produce  before 
the  said  master,  upon  oath,  all  bo<iks,  pajxTS, 
and  writings,  in  their  cu8io<iy  or  power,  relat- 
ing thereto,  as  the  said  m'a.ster  shall  direct. 
And  the  said  master  shall,  when  necessary,  ex- 
amine said  parties  upon  written  interrogatories. 

"  And  it«is  further  ordered,  that  the  said 
dative  testamentary  executor««  pay  out  of  the 
funds  of  said  estate  the  costs  of  this  suit  which 
have  hitherto  accrued.  And  it  is  further  or- 
dered, that  either  party,  if  so  advised,  be  at 
liberty  to  apply  to  the  court  for  a  partition  in 
kind,  or  by  sale  of  tbe  above  mentioned  real 
estate  of  Nicholas  Girod.  And  ail  further  di- 
rections are  reserved  until  the  master  shall  bring 
in  his  report. 

"  Decree  signed^  July  80th,  1844. 

(Signed)  "THBO.  H.  McCalrb,  [sral.] 

•Tn^ff  r!  States  .Tudge." 

From  this  decree  the  defendants  appealed  to 
this  court 

The  cause  was  argued  by  Mr.  EmtM  for  the 
appelhints,  and  }fr.  Junta  for  the  appellees. 

The  following  is  a  synopsis  of  the  argument 
of  JTr.  KnMti<t  for  the  ajiju'llants: 

The  facts  uecwssary  to  an  understanding  of 
this  case  are  few  ana  not  oomplicated ;  most  of 
them  are  admitted  in  the  answer,  and  otheraare 
established  by  documentary  evidence, 

Tbc  action  is  founded  on  an  alleged  pur- 
chase of  the  effects  of  the  suocession  of  Claude 
Girod  by  his  executors. 

C  laude  Girod  died  in  1818.  leaving  a  will 
made  in  1812. 

The  sales  complained  of  took  place  in  1814. 

The  commencement  of  the  adverse  posses-sjon, 
and  the  uninterrupted,  exclusive,  and  notori- 
ous enjoyment  of  the  revenues  of  the  estates 
b  in  '  t^xnd  by  the  complainants*  own  bill,  we 
pnxeed  ui  once  to  the  matters  of  defense  which 
those  facts  present,  and  which  are  set  forth 
formally  in  (he  answer. 

1.  Tlie  tirbt  ground  of  defense  is  the  entire 
want  of  equity  in  the  complainants'  case,  aris- 
ing from  the  silence,  acquiescence,  and  lAchea 
of  the  complainant^^  since  1814. 

The  principles  on  which  courts  of  equity  re- 
fuse their  assistance  t»  parties  under  circum- 
stances like  the  present  are  familiar  to  the  court. 
The  most  recent  cases  are  the  following:  Mc- 
Knight  v.  Taylor  (I  Howard.  168);  Botemnn  v. 
WaUhen  (1  Howard.  193);  SmKK  v.  Clay  (3 
Brown's  Ch.  R  .  640.  ),.);  SUm^  v  Pafjf  (I 
Story,  215);  QUe9  v.  Baremore  (5  Johns.  Ch. 
R.880):  "^PktUv.  Vattier  (ft  Pteters's  r*588 
R..  417);  Stori-'s  Equity,  sees.  1519.  i^t^/; 
Fonblanque'i«  E(|uity(la8t  edition). notes  to  Book 
1,  ch.  4.  sec.  27. 

2.  The  alle^Miions  anrl  evidence  adduced  by 
the  complainunt.s  are  nut  reasonably  definite  as 
to  the  time,  occasion  and  circumstances  of  the 
alleired  co'K'^'ul'nent,  misrepn-wntation,  and 
frauds;  nor  in  any  account  given  of  tiie  time  of 
the  discovery.  Ot  the  f^t  of  tbe  adverse  pot- 


Dlgrtized  by  Google 


588 


SuPRKMB  Court  of  thk  Unitkd  Statm. 


1846 


sowiion,  it  is  not  even  alleged  in  terms  that  the 
plnintifTs  were  ignorant;  the  allcption  of  igno- 
rance of  the  real  situation.  &c.,  is  not  sufficient 
for  a  court  of  equity  to  ba«e  its  action  upon. 
{Stfanm  v.  Pafje,  1  Story's  R..  215.) 

The  allegations  of  ijrnorance,  concealment, 
Ac,  are  expressly  denied  and  put  at  issue  by 
defendants. 

By  the  testimony  of  J.  F.  Qirod,  J.  M.  Gi- 
rod.  Michoud.  ancf  Rivolet.  receipts,  &c..  the 
fact  of  knowledge  is  put  beyond  a  reasonable 
doubt. 

3.  The  allegations  of  the  complainants  in 
their  amended  bill  afford  strong  evidence  that 
tlie  relief  .sought  by  them  will  not  be  a  matter 
of  fqintv.  but  a  speculation  upon  events. 

The  will  of  the  testator,  Nicolas  Girod.  and 
the  laree  amount  of  legacies,  was  the  cause  of 
the  suit,  not  the  injustice  and  wrongs  of  1814. 

The  release  of  the  co-executor,  J.  F.  Girod, 
and  their  conduct  towards  him.  point  to  the 
same  conclusion.  He  is  ricli  and  alive.  The 
chances  of  inheritance  offer  a  grcjiter  benellt 
than  the  result  of  litigation.  They  acquiesce, 
discharge  him.  and  await  his  Iwunty.  N.  Gi- 
rod is  dead,  and  all  their  vials  of  wrath  are 
opened  upon  his  grave. 

4.  The  defendants  rely  upon  prescription  as 
a  defense. 

There  is  a  marked  difference  between  pre- 
scriptions and  statutes  of  limitation.  The 
former  create  rights;  the  latter  merely  reach 
remedies,  and  in  a  very  qualified  and  artificial 
manner. 

Prescription  is  a  manner  of  acquiring  prop- 
erty and  of  discharging  debts  by  the  effect  of 
lime.  It  is  a  title  as  much  so  as  that  of  inherit- 
ance or  siile  is.  All  are  on  the  same  footing, 
and  a  court  can  no  more  interfere  with  rights 
under  the  one  than  under  the  others.  (Louisi- 
ana Code,  3421 ;  Code  of  1809.  p.  482.  art.  32.) 

By  the  civil  law.  prescription  is  a  mode  of 
extinguishing  obligations,  and  is  classed  with 

{)ayment,  novation,  &c.  The  obligation  itself 
B  extinguished  in  furn  con»cxentia,  as  well  as 
inforo  legi*.  (Louisiana  Cwle.  art.  2126;  Code 
of  1800.  p.  286,  art.  134;  Troplong  on  Prescrip- 
tion, c.  1,  sees.  2,  31;  Code  Napoleon.  1234. 
2219;  Institutes  of  the  Civil  Law  of  Spain,  p. 
103.  lib.  2,  lit.  2.  p.  108.) 

Under  the  civil  law,  from  motives  of  public 
policy,  great  weight  in  matters  of  property  is 
given  to  possession.  The  oldest  legal  maxims 
of  which  we  have  record  establish  the  princi- 
ples, which  modern  nations,  so  far  from  devi- 
atint:  from,  have  rather  restricted.  The  policy 
630*]  *has  stood  the  test  of  experience  and 
of  time.  Possession  is  at  once  Ihe  object,  the 
attribute,  and  the  proof  of  propt  riy;  hence  it 
forms  the  basis  ()f  a  title,  that  of  prescription. 

NI<:olas  Ginxl  purcluised  and  poR.<ses.««ed  the 
estates  mcntioiu'd  in  the  bill  smce  1814. 

He  a(  <|iiir(  (l  to  tlu  nui  complete  title,  by  pre- 
scription, under  the  laws  of  Louisiana.  His 
acts  of  conveyjHHT  were  public  and  authentic, 
and  duly  re<  oi(le<l  in  the  proper  ofliees.  There 
are  sevi  r:il  articles  of  the  Code  pjx>viding  pre- 
scriptions, wliich  cover  this  case.  Article  2218. 
and  204.  p.  302,  of  the  Co<le  of  1809,  provitle. 
that  ill  all  canes  in  which  the  action  of  nullity 
or  of  rescission  of  an  agrwuient  is  not  limited  to 
a  shorter  iH-rifKi  by  a  particular  law,  that  ac- 
tion may  l>e  brought  wiihin  ten  years.  Incases 
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of  error  or  deception,  the  time  of  the  prescrip- 
tion dates  from  the  day  on  which  either  wm 
discovered.  In  this  case,  there  was  no  semcy 
or  concealment,  and  there  could  be  no  difcor- 
ery,  in  relation  to  the  fact  of  the  sale*  to  N, 
Girod.  The  property  was  not  kept  coocealfd 
under  the  name  of  a  third  person,  but  in  his 
own.  and  placed  on  the  pubKc  record  &>  be- 
longing to  him.  The  adverse  possossioD  akioe 
was  full  notice  to  the  complainants.  It  wu 
sufficient  to  put  them  on  the  inquiry,  and  tbey 
had  all  the  means  of  information  to  lead  tboa 
to  a  knowledge  of  the  facts,  and  in  law  are 
deemed  consonant  of  them.  (Sugden  on  WM- 
ors,  542;  1  Atkyns.  489;  1  Johns.  Ch.  R.  267; 
2  Binney,  46(J;  1^  Johns.  R..  .WS;  Willifonr. 
Watkiim,  3  Peters.  52;  10  Peters.  222.  2S8:  1 
Howard.  196 :  see  also  the  opinion  of  Pothiet"!!! 
prescription,  as  affecting  absentees.  Treatiieo* 
Obligations.  No.  649;  Institutes  of  the  OtA 
Law  of  Spain,  lib.  2.  tit.  2.  p.  108.) 

The  only  fraud  in  relation  to  the  sales  which 
can  be  pretended  is.  that  the  executors  pur 
cba8c<l  at  the  public  sales.    This  fact,  if  it 
so,  is  as  apparent  when  the  titles  were  put  in 
their  names  as  it  is  now. 

But.  if  the  only  fraud  in  the  salesanses  fma 
the  incapacity  of  the  party  to  purchase,  the 
prescription  of  the  article  3507  applies  with 
great  force.  That  provides  that  the  arlioo  of 
nullity,  or  rescission  of  contracts,  testarartis, 
or  other  acts  for  the  rescissions  of  partition*. 
&c.,  is  prescribed  by  five  years  against  person* 
living  in  the  State,  and  ten  years  againi^t  ab- 
sentees. 

Is  not  the  agreement  between  J.  F.  Girrii 
and  Me.  Pargoud.  of  November  10. 1817.  aeon 
tract — an  act?  Is  it  not.  under  the  decisi«in* 
of  our  courls,  a  partition?  It  is  state*!  in  the 
instrument  that  it  is  for  her  share  in  the  rat- 
cession  reduced  into  movable  effects,  mobOut. 
turned  into  money.  "  Whatever  may  l»e  the 
form  of  the  act,  it  is  well  settled  that  every  fir»t 
settlement  between  heirs  or  partners,  by  which 
a  state  of  indivision  is  terminated,  is  in  sub- 
stance a  partition."  say  the  Supreme  Court 
And  an  action  to  set  aside,  on  the  ground  of 
lesion  and  fraud,  an  agreement  by  which  ^ 
^slaves  were  given  in  consideration  1*540 
of  a  relinquishment  on  the  part  of  an  neir  of 
all  her  right  and  interest  in  the  succession  of 
her  mother,  in  favor  of  her  father  in-law.  wi» 
held  to  be  barred  by  the  prescription  of  At* 
years  under  this  ariicle  S-W?.  (See  3  Robin- 
son's R..  317:  14  Louisiana  R.  22:  15  /W- 
517: 16  Jhu!.,  2.52;  Tippet  and  IIuthnndT  JA) 
Here  the  court  hold  that  even  fraud  I* 
scribed  against  under  this  article,  without  tor 
reference  as  t(»  the  time  of  the  di*ettvenr  of  iL 

The  pi-escription  of  actions  for  leidon.  to  «»• 
tracts  generally,  isonly  four  vear*.  (Code.  18^) 
There  is  another  prescription  which  pnMli 
the  defendants — that  of  twenty  yew  naiVB 
just  title:  that  is,  a  title  by  which  propiftTCMi 
be  transfenied.  (Louisiana  Code.  S44S:  Oadt 
of  1809.  p.  488.  arts.  eO-78.)  .1 

After  the  10th  of  November.  1817.  tteMt 
of  the  receipt  of  the  funds  of  IherocCMriwi.  tt^^ 
which  it  is  stated  that  Ihe  property  b  flMlMHt 
converted  into  money — there  was  muhfaf  l| 
impugn  the  justice  of  the  title  .to  tbto  pfopM^ 
sold,  which  could  not  be  affected  by  any  sriil 
appropriation  of  the  purchan  mtrntj.  Tki| 
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would  constitute  a  claim,  and  give  rise  to  a 
pemonal  actlmi,  which  would  not  affect  the  title 

to  iliL'  properly,  which  must  rest  on  the  state 
of  tblog«  ia  1814.  The  heirs  io  Europe  must  be 
considered  as  being  satisfied  with  the  price  the 
pronerly  sold  for,  and  constituted  thcni*fhrs 
creditors  for  their  rcsper  tivc  shares.  The  eosu- 
{riaiot  that  they  have  ]>  n  \  ronged  out  of  the 
procf'cris  presuppose  that  the  sales  were  mndc; 
aad  though  it  may  ui  [may]  not  be  true  tliat 
they  have  been  hardly  dealt  with,  as  tlu- 
complainants  allege,  it  by  no  means  follows  that 
the  property  was,  in  1814.  sold  or  purchased  in 
bad  faith.  In  matters  of  prescription  hy  jHis 
session,  good  faith  is  presumed;  bad  faith,  in  a 
po!9ession,  must  he  proved.  (Art.  8447.);  on 
th.  form  of  the  title,  see  Toullier,  Vol.  VIII.,  No. 

u09,  an.  d458,  et  Mq.;  Merliu,  Questions 
de  Droit,  verba  Mineur. 

There  is  a  statute  on  tlii'^  subject"  which 
cl^rlv  points  out  the  policy  of  the  law,  which 
isdeadedly  agiiinst  stale  claims,  and  reduces 
Ibe  prescrinttnn  in  prrvious  sales  to  luhninistm- 
tors,  executnrs.  iVc,  to  twoycaiii  from  \y<i»»- 
age,  and  ret  <>Lrni/,i's  their  right  to  purchase  in  all 
cases  in  which  they  have  an  intere*!t  in  the  prop- 
trty  sold,  a-s  heirs,  legatees,  or  partners.  This 
law  is  very  important  in  the  consideration  of 
tiiis  case.  (Laws  of  Louisiana  of  1840.  p.  123, 
No.  112,  passed  on  the  28th  of  March.  1840.) 

5.  The  answer  contjiins an  uruninient  on  the 
facta.  The  ieltera  offered  by  defuodaDte  are 
found  at  pp.  900-215:  theanawers  under  oath 
fr  in  pp.  91  fo  tOl.  The  mo.st  important  dep- 
osttioa,  that  of  the  co-executor,  J.  F.  Girod, 
ttken  fai  Faria,  at  p.  189.  It  was  olfered  In  evi 
df  ncc  by  the  complainants. 

The  complainants  call  upon  the  defendants 
to  explain  all  the  affairs  of  this  succession, 
\^hich  wns  nprncd  in  I^IH.  The  defendants 
541*]  *ure  all  struiigerb  to  them.  They  are 
I  he  dative  executors,  appointee!  by  the  Court  of 
Probates,  and  not  by  the  will  of  the  testator 
and  legatees.    {Vide  the  will.) 

Why  did  they  not  call  upon  him  who  alone 
could  give  them  ioforroation— upon  N.  Oirod, 
in  his  Ufethnet 

But  they  called  upon  J.  F.  Girod,  tht  en  ex 
ecutor  of  Claude  Oirod,  and  the  alleged  con- 
federate In  these  narvelom  frauds.  Let  bis 
deposition  spoak.  Docs  he  ^^ny  the  salos  were 
fraudulent,  or  that  his  co-heirs  were  wrongeil? 
It  is  decisive  of  the  case.  One  sentence  alone 
closes  it  : 

"Then  (1817)  ii  was  that  N.  Girod.  who  had 
settle<l  the  estate,  handed  me  a  copy  of  the  ac 
count  rendertd  to  \]w  Court  of  Probates,  and  a 
copy  of  C.  F.  Girod  i*  testament,  and  it  was  on 
the  faith  of  these  documents,  presented  to  the 
heirs  in  Europe,  that  I  paid  to  each  of  tliem 
and  to  the  legatees  what  accrued  to  them." 

J.  F.  Girod  was  scut  to  EurojK*  by  his  brother 
to  pay  the  hdrs  who  resided  in  Savoy,  'i'he 
set  io  the  bill  of  complaint,  signed  by  ]^Ic. 
Pargoud,  was  made  at  Aiiiicf  \ ,  in  Savoy.  He 
met  his  brother,  the  priest,  in  Paris.  He  refused 
to  examine  the  accounts  in  Paris.  {Vidd  his 
letter.)  The  ncrount  on  which  the  heirs  were 
paid  by  J.  F.  Girod  is  found  at  length  at  pp. 
125-128;  the  will  of  Claude  Girod,  pp.  1G3. 
164.  In  the  account  are  stated  the  amount.s  dui' 
JS.  Girod  and  J.  F.  Girod.  namely,  of  ?^  lU,4i;i.- 
09,  and  of  |8,8S8.20.  These  items  are  charged 
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as  paid,  and  the  succession  is  credited  with  the 
proceeds  of  the  property  sold.   The  account 

is  a  settlement  of  tlic  affairs  of  the  succession, 
on  which  the  pa3'ment  was  made  in  Savoy  in 
1817. 

A  strict  rxnminafion  of  the  evidence  mu'^t  re- 
sult in  tlic  conviction  of  an  entire  want  of  evi 
deuce  to  establish  anything  Uke  fraud  on  the 
part  of  N.  Girod. 

There  are  some  matters  of  iuw  wliich  it  may 
be  well  to  consider  under  this  head. 

a.  By  the  will  the  executors  were  empow- 
ered to  sell,  without  the  intervention  of  justice, 
as  to  tlu  m  should  seem  best  for  the  interest  of 
the  al^nt, 

b.  The  executors  were  bound  to  cause  the 
property  to  be  sold.    (Code  of  1809,  p.  348,  arts. 

173,  174;  p.  174,  art.  128.) 
V.   The  heirs  present  had  a  right  to  insist  on 

a  sale  for  aish.    {Ihkl.,  p  174,  art.  12!).) 

rf.  The  law  requires  tlie  estate  to  be  settled 
within  the  year,  where  it  can  be  done.  Tlie 
possession  of  the  executor  tlocs  not  continue 
after  a  year  anda  dav.  {I/M.,  p.  244,  arts.  ItKi, 
169,  173.  ft  al.;  4  JIartin's  R,  840.  600;  Ifcr- 
W(>o(V«  case,  10  Ihid  .  723.) 

e.  After  a  con.Mderable  lapse  of  time,  llie 
presumption  omnia  ritfi  acta  fsne  appli(»;;  be- 
sides,  by  the  law  of  18;w  (p.  123  of  pamphlet 
acts),  an  informalities  growing  out  of  a  public 
sale  by  H  *paris!i  judge,  or  other  public  [*542 
otilcer,  are  prescribed  by  the  lapse  of  five  vcais. 
(2  Robinson,  877;  16  Lonistena  Rep. ,  .')54.) 

/.  But  the  executors  did  uc't  s<'l! :  ilic  judge 
sold  at  public  auction,  and  in  Ihu  most  public, 
fair,  ^d  formal  manner. 

Code  of  IPOn,  pp  174,  127-129.  The  judge 
sells,  not  the  executor  or  curator.  The  sale  was 
complete  without  any  act  of  the  executors.  (8 
Martin.  592.) 

g.  No  decree  of  the  court  was  necessary  to 
authorize  the  sale.  If  there  was,  one  must  be 
presumed  after  this  lapse  of  time:  for  the  judge 
himself  sold.  But  none  was  neccs.sary.  (Com- 
mentary of  Gregorio  Lopez  on  Law,  (iJ,  tit.  18, 
part  8.  which  treats  of  sales  made  by  execU' 
tors,  and  only  requires  them  to  be  made  at 
auction. 

6.  1  he  decisions  of  the  Supreme  Court  went 
far  beyond  the  law  in  establtthing  Incapacities 

to  purchase  at  judicial  sales  under  theotd  h»\vs; 
the  legislative  interpretation  of  184U,  before 
cited,  puts  this  fact  beyond  question.  In  in- 
tcrprefini,'  the  Sjiauish  'laws,  llu^  decisions  of 
the  Supreme  Court  of  Louisiana  are  very  unsafe 
guides,  as  everyone  knows  who  has  scrutinized 
them. 

It  is  a  great  mistake  to  suppose  that  puf- 
cha.scs  made  by  an  executor,  at  a  public  sale 
made  by  a  judge  of  the  property  of  a  succession, 
arc  absolutely  null  and  void.  The  inhibition  is, 
at  liest,  a  matter  of  precaution,  to  jM-eveut 
abuse,  and  is  established  in  the  interest  uf  the 
heirs,  and  for  their  benefit  exclusively.  The 
authorities  cited  by  the  complainnnts  provethis 
beyond  question.  (13  Louisiana  R,  390.)  This 
they  may  renounce  or  enforce,  after  a  reason- 
able time,  according  to  their  own  peculiar  views. 
(Louisiana  Code,  art.  11;  7  ToulHer.  502,  ei 
jieq.,  665.  et  tieq.;  Sugden  on  Vendors,  ed.  of 
1^:54. 4H6.)  In  all  cases  where  a  purc  hase  is  made 
I  l>y  a  trustee,  it  is  optional  with  the  cestui  que 
i  truit  to  set  it  aside.  (Story's  Equity*  sees.  822, 
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'dOS.)  The  ceMtui  que  tnut  has  u  right  lo  set 
aside  the  purcha.sc,  and  have  the  entate  resold, 
if  he  choose,  within  any  reasonable  time,  to 
dissent  from  the  purchase.  (5  Vesey,  678;  13 
Vescv.  ()0G.) 

Tlie  purchase  by  a  curator  or  trustee  is  malum 
pnihffiUum,  and  not  mtdum  in  $e.  (6  Toullier, 
sec.  ntT,  J).  Ti:^;  2SuL'denon  Vendors,  t-dilion 
of  1B86.  U3;  notes  to  page  125,  No.  3^9.)  In 
BandaU  v.  Ermlnfftim  (10  Vesey,  428).  the  fa«!t 
of  the  purch;tsc  was  not  clear,  \\w  p(>.<s«'s.«!inn  of 
Ermington  was  equivocal;  but,  in  nil  cai^es 
where  there  is  a  ooatlnued  public  ailvcrM-  pos- 
session, Uu>  party  (ltss<?nting  muHt  apply  within 
a  nasor.ahk-  tinn-  for  relief;  he  must  not  lie  by 
and  speddatt;  on  events.  (5  Vewy,  078  and 
680;  Newland  on  ("ontraof.s.) 

The  court  c  innot  ptrnut  the  partit«  in  this 
case  to  speculate  on  the  cliam  is  of  war.  The 
appraisement,  the  basis  of  the  mortuary  pro- 
ceedings, is  not  impugned,  nor  is  the  adequacy 
of  the  price.  The  complainants  wvrv  satis- 
fied with  it,  even  in  1817.  They  liavc 
548*')*waited  unlU  the  growth  of  the  count  ry 
lias  givfii  an  increased  value  to  real  property, 
and  now  asti  the  court,  not  to  do  Justice,  but 
to  aocomptiah  for  them  a  speculwon.  Had 
Louisiana  l>een  redu(-ed  to  colonial  vassalage, 
and  enjoved  the  a^l vantages  of  ncgrophilism.  or 
had  the  father  of  the  tl(H)ds.  inateul  of  adding 
to  the  oxtent  nf  the  sid)urban  estates,  reduced, 
by  its  frequent  abrasiou*.  their  extent  and  val- 
ue, and  burdened  it  with  riparian  works  and 
charires,  wo  f-hould  have  been  lu  ld  accountable 
for  tiie  price— at  their  option  the  thing  or  the 
price,  us  it  is  most  advantageous  to  the  claim- 
ants. What  is  this  but  a  speculation  on  events, 
which  law  and  good  faith  repudiate? 

7.  There  has  been  a  ratification  of  the  sales 
bv  receiving  the  price,  or  part  of  it.  This  is 
what  ia  called  the  voluntanr  execution  of  the 
contract  of  sales.  Tti'  article  2352  of  our  Code, 
and  288  of  ike  Code  of  1809,  p.  310,  sav  it  is 
BulBdent  that  the  obligation  be  vcduntarify  ex- 
ecute<!,  \n  throw  the  proof  of  ignorance  of  the 
party  ratifying  on  him  who  alleged  il.  Where 
there  is  an  execution  of  the  contract  by  reoeiv- 
in^r  the  ])ri'  c,  'lif  nnrty  exroutinp;  it  is  presumed 
lo  know  any  deiuclh  or  grouudH  on  wliich  it 
could  be  annulled,  and  ignorance  of  them  must 
be  proved,  which  can  be  very  easily  done 
where  there  has  been  any  misrepresentation  or 
deceit.  And  if  part  of  the  i>ri(e  he  received, 
the  remedy  of  the  party  if  by  a  personal  action 
againat  the  executcyr  or  trustee  for  any  abuse 
01  his  functions. 

(8  Toullier.  508^10.  513,  cit.  Merlin,  Ques- 
tlona  de  Droit.  wrb»  URneur,) 

The  cxv^  of  Ri'-ns,  relied  on  by  complainants, 
containi>  no  now  doctrine.  The  que^'lion  there 
was,  whether  the  party  had  receive(i  part  of 
the  price  of  the  plantation  in  dii>pute  knowingly, 
that  is,  knowing  that  the  money  he  received 
came  from  the  sale.  The  court,  not  being 
satisfied  of  the  fact,  of  course  held  that  there 
was  no  ratification,  but  as!M.-iieU  the  principle 
maintained  in  8  ToulUer,  619,  art  22A2  of  the 
Louisiana  Code. 

The  Uiw  never  permits  a  person  to  mislead 
another  by  his  silence,  where,  by  the  relations 
between  them,  tie  is  bound  to  spmk.  This 
property  luMl  been  aold,  the  executms  were  the 
agents  of  oomplainanta^  the  accounts  were  be- 
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fore  them,  the  price  which  the  properly 
brought  was  laid  before  them,  and  if  Ih^ 
thought  proper  to  re<:eivc  their  proportif«r 
they  certainly  ratified  the  sales.  Their  cijtim 
for  a  further  portion  of  the  price  remAios  to 
tie  considered.  (Story  on  Agen^,  see  S^,  sod 
cases  cited.) 

The  application  of  lhe.«e  principlf  -  to  the 
payment  and  discharge  in  Europe,  as  explained 
in  the  teatimonj  of  J.  F.  Oirod.  requim  no 
oliservatlon. 

8.  An  examination  of  the  articles  of  il)« 
Code  of  1809  cited  by  complainants  will  minfj 
the  court  fliat  the  parish  judires  of  tlif»  plact 
where  the  property  was  hituuled  wtre  com- 
petent to  make  the  •inventories,  ap-  [^544 
praisements.  and  sales,  (Pa^  246,  art.  174; 
page  174.  art.  127-12«./ 

The  French  text  of  art,  IS7.  dted,  puts  the 
matter  lieyond  controversy—^  Jugr  de  !* 
paroim  m  de*  parout^M,  in  which  the  deceaoed 
had  pro{K'rly,  .-hall  make  the  inventi  ry  and 
art.  12d  provides  tliat  the  judge  matUAg  Um 
inventory  shall  make  the  bbm.  The  art  1ST. 
n.  ITS,  ref(  rs  to  curators  appointed  b?  a  jmlz^ 
The  executor  is  appointed  by  the  will^  and  oo: 
by  the  judge. 

It  is  not  alkired  in  the  bill  or  Krippleramtan 
bills,  that  the  parish  judges  who  made  the  in 
ventories  sod  salee  acteil  without  authority  < 
cept  as  to  the  sale  of  the  land  in  the  pari<^h  of 
Lafourche  Interior  by  the  Judge  of  Ajwuraptit*. 
Nor  is  it  alleged  tfwt  the  Court  of  Probate*  of 
New  Orleans  was  without  juris^liction  tnibf 
settlement  of  the  exccutor'b  uccounis  anJ  liqui 
dation  of  the  succession. 

The  only  allegation  as  to  the  defect  oi  pu»- 
diction  or  any  of  the  courts  is  found  m  the 
amended  bill  (p  in  whicli  it  is  chsrvwi 

that  the  Parish  Court  of  New  Orleans,  whieb 
rendered  the  two  judgments a11^^  tobefnad- 
tdent,  is  incompetent.  Hov^  int  omfx  lt  nt?  Bj 
reason  of  wliat  ?  </nmre.  for  want  of  jurisdic 
tlon.  or  for  want  of  proper  parties? 

(Questions  of  jurisdiction,  under  the  oM  ]i:di 
cial  system  of  Louisiana,  particularly  of  ilie 
courts  of  probates,  have  men  dilBcQil;aadL 
after  this  lapse  of  time  even-  presMmprton 
niual  be  in  favor  ol  wiiat  has  btvn  ciooe  m 
courts  of  justice.  (2Robinaon'aR.877;2^Mtfi 
case,  8  N.  8.,  705.) 

As  to  the  undoubted  jurisdiction  of  the  court 
of  the  parish  and  city  <tf  New  Orleans,  whkh 
rendered  the  judgments  attacked  as  frauduleat, 
vide  Ihittr't  case(8  Martin.  N.  8..  676) . «  Nsr 
tin,  N.  S..  076;  8  P-i<I.,  241  and  705,  7  IbkL. 
878.  The  Code  of  l^ticc,  enacted  in  lifdS. 
vested  the  JuriscHdion  in  tbe  oonrta  of  pfOlnit 
exclusive^  of  all  chdoia  for  moiray  agidnil  ne- 
ceissions. 

The  jurisdiction  of  the  C.  ijrt  of  Probetai 
New  Orleans,  which  honioloirated  Thr  ft'^ 
ulor's  account,  not  having  been  aue«titiiii%i 
the  bill,  this  court  will  not  disKuni  Its  deorrt. 
the  Jurisdiction  existetl  r>itmnf  maUria.  il« 
ciedilors  assented  thereto;  the  succewioo  wjs 
solvent,  and  the  vesting  of  the  jurisdictioo  ia 
any  other  court  by  the  articles  quoted  is  Mcreiy 
a  matter  of  implication,  and  1^  no  meswcf* 
clu^ive.  (VSito  Mot'B  ease,  dt.  9  Mania,  X. 
a,  680.) 

9.  Be^>ecting  the  effect  given  to  judgMoti 
homologating  prooeedings,  tnbloaus.  srooua^ 
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&.C..  tided.  N.  S..  13^3.  (iM:  11  Louisiana  R, 
571;  7  N.  S..  183.  4  Louisiana  R..  174. 
The  settlement  e8labli8li«Nl  by  tlie  ^adge  in  a 
judfnneni  a^iniit  a  curator  or  executor.  (Code 
of  l609.  p.  ISO,  art.  l-tr).  i 

A»  to  tbe  appointment  of  a  deofeosor  to 
fepment  absent  heini  in  suits  and  vacant  sue- 
cemonD.  ride  4  Miurin,  6tt6:  10  Martin.  17; 
546*]  *4  LimUkoa  K..  259;  6  Martin,  N.  8., 
17;  Seymour's  case  (9  LouiHiana  R.,  79). 

in  FInmoloeations,  liki-  other  judgments, 
muKl  ix^  annulled  by  a  ju<lx"aul  of  the  court 
whidi  rendered  tbem.    (12  Louisiana  R..  406.) 

Every  judgment  in  Louisiana  is  subject  to  an 
action  of  nullity.  Imi  it  must  be  brought  before 
the  court  by  which  the  judgment  was  rendered. 
(1  Louiiiianii  R.,  Hi;  Code  of  Practice,  article 
fK^,  and  notsa.) 

If  the  rniirt  wcdild  not  give  the  party  relief, 
tijea,  and  only  then,  can  relief  besought  before 
ttie  courts  of  the  United  States.  The  doctrine 
e>tab!i-hed  by  tlii.s  court  in  the  Oaiiun  case. 
caiji:«;ruio^  relief  against  the  effect  of  a  will,  is 
timiiur  inlaU  respects  to  that  which  is  here  in 
voke<i. 

11.  It  H])i)(-an^  that  in  the  account  tiled  by  the 
'  xecutors  in  the  Court  of  Probates  of  New  Or- 
leans, and  L'.xhibiii'd.  with  the  will,  t)iR  heirs 
in  Europe  by  .1,  F.  Girod.  uu  wbu  ii  he  made 
tbe  payments  to  the  heirs,  were  two  sums  with 
which  the  executors  charged  the  succession  of 
Claude  Oirod;  one  was  for  $40,413.00,  as  paid 
to  Nicolas  (jirod;  and  the  other  wius  for 
|8.m:gO,  paid  to  J.  F.  Girod.  The  sums  are 
stated  to  be  bj  account  annexed,  approved  by 
the  judge.  (Fi»»  Code  of  1809.  p.  180,  article 
145.) 

TiM  compiainanls.  acting  uniformly  on  the 

principle  or  one  course  of  conduct  fnr  'lie  Jlv- 
ioffanil  another  for  the  dead,  have  duNciiHrged 
i.  F.  Oirod.  and  seek  to  make  N.  Oirod's  suc- 
c*»*«ioi!  ri'-<»pr.n«iihlM  fur  both  debts. 

il  upfH-urs  that  the  judge  uf  the  Court 
of  Probates  did  not  approve  these  accounts 
sgaiust  the  succcssiun  of  Claude  Oirod  until 
tbev  had  been  litigated  on,  and  settled  judi- 
cially, in  a  court  of  law.  .ludi^nu'nt.s  were  ren 
derad  on  each  claim  in  the  court  of  the  parish 
and  city  of  New  Orleans;  on  that  of  N.  01ro<l 
on  tlie  5th  Dcccniber,  1H14.  and  On  that  of  J. 
F.  Girod  on  the  6th  May.  1815.  On  these 
udgments  theTtals  of  wrath  are  poured  forth 
ly  the  complainants.    (Rec.  103-182.) 

Recourse  i»  had  to  conjecture,  when  nolluug 
would  have  been  easier  than  to  prove  any  fact 
in  r  •!:iti()!i  to  these  judirnieiits  l»y  .1.  F,  Girod 
mui.'-eit,  who,  so  far  from  being  mtcrrogated 
(  oncerning  these  debts,  is  provided  with  a oom- 
pletc  and  full  diKchnrqt* 

The  consoqijeuccs  and  effect  of  this  discharge 
of  the  plaintiff  in  one  of  the  suits,  and  the 
recipient  of  the  money  and  the  defendant  in 
the  other,  will  certainly  have  an  important 
Ii-arini;  on  the  (Mjuity  of  tlie  coniplainjint-"  <UHe ; 
and  the  absence  of  t  lii<  proof,  which  is  at  hand, 
will  siiow  that  they  rely  more  on  confusion  and 
■conjecture  for  success  than  on  evidence. 

The  court  of  the  pariah  and  city  of  Sqyi  Or- 
lesns  had  Jurisdiction  of  tbe  eases,  as  lias  been 
shown. 

An  ubjectiou  has  Ucu  made,  that  there  were 
not  proper  parties.  What  prevented  an  excca* 
tor  .vbu  had  a  disputed  claim  on  a  sttcoession. 
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'establishing  in  an  ordinary  tribunal,  [*o40 
a.s  the  laws  st(KKl  before  the  Co^le  of  Practice? 
The  art.  137  (p.  Code  of  1809)  gives  the 
powOT  of  one  executor  to  represent  the  succes- 
sion, where  there  are  more  than  one  executor 
who  has  accepted.  (Code>  1674;  vide  8  Martin's 
R. .  247. )  The  appearance  and  answer  of  tbe  do- 
fens<)r  of  absent  licirs  strengthens  the  validitj 
and  fairness  of  the  proceedings. 

The  judgments,  bcinifTaUdin  point  of  form, 
must  slanu  until  they  are  annulled  and  declared 
void  by  a  proper  tribunal.  (7  Martin,  N.  8., 
257;  n  Martin's  R.,  607;  5  Martin.  N.  9.,  664.) 

These  judgments  are  attacked  as  fraudulent. 
Unfortunately  for  the  complainants,  there  is  no 
cirtum.stance  by  them  even  conjectured  which 
may  not  have  been  removed  by  evidence. 

The  testimony  and  evidence  on  which  these 
judgments  were  rendered  is  not  before  us:  but 
let  us  take  up  that  in  favor  of  N.  Girod.  which 
Is  the  only  one  we  have  any  interest  in  main- 
laiuini};.  since  the  releiuse  of  .T.  F.  Girod. 

Claude  Girod  was  a  tmder.  and  left  at  his 
death  various  accounts,  books,  papers.  Ac., 
which  were  inventoried  at  his  death. 

He  had  transactions  with  his  elder  brother 
Nicolas,  who  was  a  merchant  at  New  Orleans. 
The  witnesses  examined  by  the  arbitrators  were 
Boussignes,  Pacaud,  Guillol.  and  J.  F.  Girod. 

The  arbitrators,  as  will  be  seen  by  the  reasons 
appended  to  each  item,  founded  their  opinion 
on  the  testimony  of  witnesses,  and  the  examina- 
tion of  books,  (documents,  and  vouchers. 

It  is  complained  that  the  case  was  referred  to 
arbitrators:  was  it  not  a  case  of  old  and  compli- 
cated account<t?  (7  Peteifl,6d5;  1  Martin's  Dliiest, 
mrbo  Accotmts.  405.) 

Arbitrators,  by  our  code,  are  to  decide  ac- 
cordinir  to  the  strictness  of  the  law.  (Louisiana 
Cofie.  8077,  Code  of  1809,  p.  442,  art.  12;  Law 
of  1805.         Accounts;  1  Martin's  Dig.,  405.) 

The  interest  may  well  have  been  due.  Sup- 
po»^'  that  C.  Girod.  in  his  books,  charged  in- 
terest on  his  accounts  with  his  brothen;  was  he 
not  bound  to  allow  it? 

The  prescription  may  have  been  proved  to 
have  been  interrupted  by  acknowledtrment  and 

firomises.  The  interruption  is  proved  positive- 
y  by  the  testimony  of  Gulllot,  It  was  only  in 
the  III  )f  Gddnrd  and  JJrqnhart,  in  1834.  that 
the  prescriptions  under  the  Spanish  law  were 
established.  Tn  LobddF*  case  (7  Martin,  N.  8., 
100),  the  Snpr  nii  Tourt  held  that  the  prescrip- 
tion of  a  promissory  note,  under  the  Spanish 
law,  was  thirty  years.  It  is  a  mistake  that 
Clriudo  Girod  says  in  his  will  that  he  leaves  no 
debts  but  to  the  amount  of  fao.OOO.  llesays.  "I 
am  indebted  to  divers  pmons  by  obligations, 
■  and  little  by  accounts,  in  n  sum  of  about  fou.- 
.  000."  lie  may  have  meuul  to  iK'rs-on.-iotherthun 
his  brothers  —  to  persons  put  of  his  family. 
Debts,  epecially  old  ones,  between  brothers, 
•are  lightly  thought  of  by  debtors:  but  [*547 
creditors  have  l>ettcr  memories. 

Tlie  declarations,  indetiniiive  as  these,  in  a 
man*8  wilt,  are  bad  ar^ments  a^n^inst  the  ex- 
istence of  a  debt,  and  no  proof  at  all. 

Nor  did  N.  Girod,  in  his  petition  for  tiie  sale 
of  the  property  of  Claude  Girod's  succession  In 
New  Orh-nns.  Ihnit  the  letjacies  and  debts  to 
|;6().000.  Ho  sayH  the  amount  of  le^cies  and 
debts  which  it  u  necessary  to  pay  without  de- 
lay is  that  sum,  or  tliereabouts. 
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Several  of  the  persons  who  are  parties  to  these 
suits  are  still  livinir;  the  respectable  counsel  for 
the  plaintiff  is  still  at  the  bar,  and  the  gentle- 
men appointed  arbitrators  were  persons  whose 
characters  were  of  the  highest  consideration. 

l)ul  this  court  will  eniAr  into  no  such  inquiry 
in  a  malti'r  in  which  the  presumption  is  omnia 
aeUi  riU  eime. 

Supposing  there  were  no  judgments,  were 
not  the  amounts  exhibited  to  complainants, 
when  the  payments  were  made  to  them,  and 
the  will,  with  its  contents,  shown  to  them. 
an<l  does  not  the  claim  for  these  amounts  re- 
solve itself  into  a  |>ersonal  action  to  recover 
money  unlawfully  retaine<l.  as  they  allege;  and 
is  not* an  action  of  this  kind  pi-escrilx.'<l  by  ten 
years.acconling  lo  complainants'  own  showing? 
{(tiKldard'n  casL;  Louisiana  K..  660.) 

It  is  believed  that  the  grounds  of  defense  to 
this  action  are  so  obvious  as  to  rec^uire  little  elsi; 
from  the  court  than  an  examination  and  scru- 
tiny of  the  facts.  To  aid  in  this  examination, 
this  summary  has  been  prepared,  and  is  resjKt^l- 
fully  submitted. 

Anxignrrunt  of  Error. 

The  appellants  ussign  for  error  in  the  decree 
rendereil  against  them  in  the  court  below — 

1.  That  there  isatotal  wanlof  cijuity  through 
out  the  complainants'  bill,  and  in  the  evidence 
adduced  in  support  of  it. 

2.  That,  under  the  evidence  and  allegations 
of  the  bill,  the  complainants  have  no  claim 
in  a  court  of  equity,  by  reason  of  their  long 
silence,  laches,  and  as^piiescencc  in  the  acts 
complaintHi  of  since  1814. 

3.  That  the  cause  of  action,  as  set  forth  by 
the  complain«nts,  is  barred  and  prescribe<i  by 
lapse  of  lime  under  the  laws  of  Louisiana. 

4.  That  the  duyillowance  of  the  sums  of  |40,- 
41H  and  of  $8.*253.  arid  the  dwree  concerning 
the  judgments  for  sjii<l  amounts,  is  contradic- 
tory and  in  violation  of  law. 

That  the  agreements  n)ade  by  two  of  the 
comnhiiiiants  with  the  defendant  in  1817  are 
valiu.  iihliiratory.  and   conclusive   upon  the 

Sanies;  that  the  declaration  of  the  co  executor, 
.  F.  Girod.  has  the  sanje  elTect. 
6.  That  the  discharge  of  .1.  F.  Girod.  the  co- 
executor,  destroys  all  claim  in  e<piity  against 
the  defendants. 

i>48*l  *Mr.  Jnut'n,  for  the  apfH-llees.  relied 
U|M)u  the  following  pomis  and  authorities: 

1.  Although  the  will  authorised  the  execu- 
ti>n  "  to  sell  the  proiKTty,  or  cause  it  to  be  sold, 
as  to  Ihem  w»»uld  seem  best  for  the  heirs  of 
lh<'  testator,  without  the  intervention  of  justice." 
the  .Spani.>li  law.  then  in  force  in  Louisiana, 
yet  required  that  the  proj)erty  should  lie  sold  at 
public  sjile.  by  order  of  court,  and  after  thirty 
davs' advertisement.  (Uuposoy.  Garcia,  I  Mar- 
tin's R.  N.  8..  324.) 

2.  A  succession  sale,  made  by  the  register  of 
wills  in  the  Parish  of  New  Orleans,  or  by  the 
parish  judges  in  the  country  jmrishes,  who  there 
perform  the  functions  of  the  register  of  wills 
(Code  of  1808.  p.  182.  art.  153).  is  null  and  void, 
if  not  preceded  by  an  order  of  the  Court  of  Pro 
bales.  (Elliott  v.  iMharrt,  2  Louisiana  H.,  326.) 

8.  Probate  sales,  sheriff's  sales,  or  judicial 
sales  of  any  kind  can  Ih*  s(.'i  aside  by  the  parties 
in  interest,  and  treale<l  as  nullities,  if  tlte  for- 
ma litiesprcs<Ti  bed  bv  law  are  not  compIie<l  with. 
(/VvcAf  v.  J\inidoi,'G  Louisiana  li.,  36G;  Me- 
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Donough  v.  Grarifr't  Curator,  9  Louisiasa  R.. 
and  cases  there  cited.) 

4.  The  Act  of  the  I.«gislaturc  of  Ix>ui«iiD« 
of  March  10.  1834,  by  which  certain  irrrgnlari- 
ties  in  judicial  sal«  are  cured  by  the  lajwe 
of  five  years,  applies  onlv  to  irregularitit» 
in  the  advertisements.  (Morton  v.  BtfntMt. 
4  Lotiisiana  It..  28;  McCliukey  v.  l»VA  /M 
206. )  And  even  so  far  as  the  statute  Is  applicablt 
lo  the  facts  of  this  case,  it  cannot  avail  the  tic 
fendants.  because  it  was  not  pkiwled 

5.  By  the  civil  law,  as  well  as  by  the  lav  dl 
chancery,  an  executor  cajinol  purchas*  the  * 
property  of  the  estate  which  he  administniL 
(Uarrod  v.  JN'/rm'«  Ilrirt.  11  Martin's  R,  218: 
Ij>ngbottinn'»  Ex'r  v.  fiahrork  et  al.,  9  Loui'doaa 
W.,  48:Srott  „  Er'n  v.  Gorton,  14  JfUd..  114.  IJi; 
\(cClu»kt  y  V.  Webb.  4  Rob  R. ,  201 ;  I  Slonr'i 
Eq.  Jurisp  ,  315;  Pretmt  v.  GntU.  I  Pet,  C. 
C.  Uep.,  368;  Wormhy  v.  WormUy.  8  \Yb«L. 
421 :  t\i*f  y.  Abeel.  1  Paige.  397:  Dan»ue\.  fun- 
uiug,  2  Johns.  Ch.  R,  252;  Rogers  t.  Raftn. 

1  Hopk.,  525.) 

6.  The  judgments  obtainetl  by  Nicolas  Girtwl 
for  $40,41S  ()9.  and  by  J.  F.  Girod  for  ».\25.1 
20.  were  the  result  of  the  fniudulent  conirif- 
ances  disclosed  by  the  evidence.  It  is  well  «t- 
tied  that  chancery  will  relieve  collatenilr 
against  frauds  in  judgments.  (1  Storv'*  E^q. 
.lurisp.,  sec.  252;  2  ///iW.,  sec.  1252;  1  Ma'ddock* 
Ch.Pr.,300;  Milfc.rd'sEq  Plead.. 266;  Iir^%*kecr 
V.  WeMt,  7  Peters,  616;  T'ratt  \ .  Sotham .  5  Mmob. 
103;  Garnett  v  J/a*>H.  2  Brock..  213;  Mariat 
In*.  Co.  V.  lI<Hlgmm,  2  Cond.  K..  526;  Batma* 
v.  WaUie,  1  Seh.  &  Ix-f..  205;  Winthmp  rtoL 
V.  Lane.  3  Desaus.,  323;  Jrlnf  v.  M'Crat.  4 
Desaas.  42l>;  Btirn*ly  v.  Poicctt,  1  Vcs..  S*a. 
289.) 

7.  Even  without  fraud. these  judgmentscould 
not  Ix"  binding  upon  *ihc  heirs.  fortbej(*549 
were  not  parties  to  them,  and  the  cxecaiondid 
not  represent  them  or  the  e«itate  in  tfcawg*- 
cei'dings.  These  were  indeed  jadgmcBtt  Wb- 
out  parties.  Co-executors  are  bound  joistlT 
and  si'verallv.  (Code  of  1808.  p.  248.  ait.  17? 

2  ^tory  s  Eq.  Jurisp..  sees.  1280,  1381.)  ^ 
of  them  may  act  for  all.  (Same  artide 
Code  of  184)8.)  The^*  are  conaidered  in  iliS 
one  person.  (2  Wdliams's  Execolon.  Illi> 
Hence,  if  one  confess  the  action.  jndfMrt 
shsll  be  given  against  tbcm  all.  (/mL.M^ 
And  thev  cannot  sue  one  another,  if  tb^lafli 
acceplecf  the  trust.  (Ibid.,  685.  8l8.)      '  1 

8.  Though  the  attorney  of  the  ataml  ImW 
was  made  a  party  to  these  suits,  the  jndgaflii 
arc  not  binding  on  the  heirs.    The  dntfaaflL 
such  an  attorney  are  merely  oonwivalHf  V 
he  never  represents  the  estate.    In  ciMi  df, 
mere  neglect,  and  free  from  fraud.  jndfOMiil 
obtained  contradictorily  with  the  attotMnfi 
the  al)sent  heirs  have  been  treated  as  onBnil 
(^Sr«in  V.  Botttnan,  9  Louisiana  R ,  S8S;  CtU0 
V.  PMm'»  HeirH,  17  7Mrf.,  117.)   As  a  gawj 
nilc.  the  courts  disreganl  entirely  jodgMit* 
opposed  to  who  were  not  cited  orn* 
properly  rei         d.    (Ih/jfcA*  t.  T^psM  • 
Louisiana  H     '  i.  Marchand  x.  Ormeit.i  BH' 
148.) 

9.  The  homologation  of  the  account  at  W' 
is  not  n-A  judicata     It  appears  from  Um  ft^ 
tion  of  the  executors,  ancl  from  the  older tiMl% 
on,  that  the  heirs  were  not  at  all 
in  this  proceeding;  the  execulura 
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preferrinjf  to  represent  them.  An  nttomey 
was  indei-d  appointed  to  represeut  the  three 
h  'lr-i  of  ilic  i\>iiiebard  fjimily,  who  had  not 
KM  tiieir  powers  of  atlornt}-  lo  ihe  executor^, 
aad  who  were,  together,  entitled  to  one  six- 
twnth  f)f  the  estate.  But  they,  also,  will  l>e  re- 
hcvwi  from  tUo  effects  of  the'  homologution  on 
account  of  the  fraud  of  the  ex(  c  utors,  and  the 
negiecU  if  not  worse,  of  Ihc  atvom^  of  the 
abaent  heirs. 

10.  Tlie  proof  of  f;iirnes.s,in  dealings  between 
tru8U:e  and  cestui  que  trust,  lies  upon  the 
fonner.  (8  Cond.  Ch.  R,49S;  1  Story's  Bq. 
Jiirisp,,  sec.  218.) 

U.  By  the  civil  law,  u  purchase,  by  au  ex- 
ecutor of  the  properly,  of  the  estate  adminis- 
t^reiJ  by  himself  is  radically  null,  mul  cannot 
be  cun*d  by  prescription,  lliti  pussesuion  ai> 
exeeoloris  called,  in  that  system  of  jnrispru- 
dpnc<\  a  "prmirious"  possession:  by  no  act 
oi  Lii--5  own  can  he  alter  its  character ;  be  cannot 
Mfll  to  himself;  notwithstanding  an  attempted 
purchase,  the  law  considers  his  poauBsion  as 
the  precarious  possession  of  an  executor,  nnd  a 
precarious  possi-.v^ion  cnnnot  prescribe  liy  any 
lapse  of  lime.  (Macartp  v.  Bond's  Administra- 
tor,  9  Looisians  R.,  855;  Me(Xntke^  v.  WOib, 
4  Rob.  R.  201;  V  '  ,f  V.  Delxm^  4  Martin's 
K..  N.  S..  153;  7  ruplunn  on  Prescription.  Nob. 
509,  517;  1  \  u/^ille  on  Prescription,  Nos.  148, 
14tf;  Portliier'e  Treatiee  on  Foeaeflflioa,  Nos. 

550*]  *12.  U  anypreecriptimiwMappUca- 
tilr  to  tbe  purchase.^  of  th«s  executors,  it  would 
1  <  the  prei>cription  of  thirty  years,  which  pro- 

-1  purchasers  in  bad  faith.  (Code  of  1808, 
p.  4aa,  an.  m.  Code  of  1825,  art.  3438,  3465; 
rmnetm  v.  DfUiromU.  8  Martin's  It.  629; 
Tru|>lon!Z  on  Prescription,  Nos.  905-407»  015, 
1^18;  21  Duranton.  I^os.  362-354.) 

18.  The  preflcription  of  ten  and  twenty  years 
nliwl  on  by  ibe  defendants,  that  is,  of  ten 
years  between  present,  and  of  twenty  years 
between  absent  persons,  can  be  pleaded  only 
by  those  wbo.se  pf>sse«?«5tnn  was  acquired — 
first,  honcfcily ;  second,  by  virtue  of  a  just  title; 
tliird,  by  a  title  not  defective  in  form.  (Code 

H'l*^  p.  486,  art.  67;  Dernllv.  Chnppin.  15 
j..'.uiHaua  Itep.,  566;  Code  of  1625,  art.  3442, 
9445.  8449-9454.) 

But  tbia  praacriptioii  waa  not  pleaded  bj  the 
defendants. 

14.  Tbe  only  prescription  wbicb  the  defend- 
ants plead  in  tbuir  answer  is  tbe  prescriplion 
of  tike  action  of  nullity  (p.  81  of  ue  anawer). 
Tlii.-*  is  a  prescription  of  ten  vears,  established 
by  aru  204.  p.  SiU3,  of  the  Code  of  1808.  which 
is  iilerally  tlie  aame  as  artfcle  ^18  of  the  Code 
of  182.'5.  and  article  1304  of  the  Napoleon  Code. 

TUe  uti^wcr  rests  this  prescription  on  the  re- 
ceipts given  in  1817  bj^  Mme.  Pargoud  and 
Muie.  Adam,  representing  two  of  the  five 
bitches  of  heirs  (m  whose  behalf  this  suit  has 
been  brought. 

The  terms  of  the  law  show  Unit  tlii«  jrre 
f.Tiption  applies  only  to  actions  of  uullily  or 
rix;is(»ion  to  set  aside  an  "agreement."  This 
is  not  an  action  of  nullity,  but  an  action  of  re- 
Tendication,  or  petitory  action,  which,  as  has 
been  seen,  is  l):irre(l  only  as  between  absent 
persons  by  the  prescrtptibt)  of  twenty  or  of 
thirty  years,  siwoitUog  at  the  purchaser  waa  in 
good  or  in  faitlk. 

iiuWABD  4. 


The  receipts  were  not  "  agreements,"  but  an 
aclinowledirnient  of  the  reception  of  a  sum  of 

money,  which  tlie  executors  represented  as  all 
that  wiui  coming  lo  those  two  heirs  from  the 
succession. 

Even  if  these  receipts  were  "afrrcfmonts. " 
in  the  sense  of  the  article,  the  ri^'bl  to  .set  ibem 
aside  would  l»e  barred  only  by  the  term  of  ten 
years  ' '  from  tbe  discovery  of  the  fraud."  The 
evidence  shows  that  the  oomplainantB  had  not 
the  slightest  knowledge  of  the  fraudulent  act 
now  proved  before  ISST. 

15.  The  defendants  also  contend  that  these 
two  recelpt.s  imidy  a  ratification  of  tbe  arts  nf 
,  the  execuioris.  The  deflollion  and  attributes 
I  of  acts  of  confirmation  and  ratification  are 
'  given  in  article  238,  p.  310.  of  tlu  Code  of 
:  1808,  which  is  a  literal  copy  of  article  1338  of 
!  the  N^apoleon  Code,  and  which  was  retained  in 
'  tlie  Code  of  182.';  as  article  2252. 

Ihxl  no  ratiticutiou  or  confirmation  exists  in 
this  case,  because, 

IsU  The  original  sales,  being  absolute  nulli- 
ties, are  not  susceptible  *of  ratification.  [*55 1 
'  If  it  was  the  intention  of  the  injured  parly  to 
sanction  them,  noticing  less  than  a  new  sale 
would  have  been  required  to  accomplish  this 
object.  Acts  infected  with  a  radical  nullity 
cannot  be  ratified;  they  must  be  made  anew. 
(Solon.Th^orie  sur  la  NulHt#.  Vol.  II..  pp.  363, 
292.  294.  3;>r,.  301.  321.  327,  328,  373 
406:  Troi)loug  on  Prcsicripliou.  ».,  905-907.) 

2d.  If  considered  as  an  express  ratiflcatloa 
of  its  fraudulent  f«ale.s  and  judement<!.  the  re- 
ceipts are  inoperative,  for  they  do  not  contain, 
in  tbe  words  of  the  law  (Code  of  1808,  p.  810, 
art.  238).  "the  mention  of  the  motive  of  the 
action  of  rescission,  and  the  intention  of  sup- 
plying' the  defect  on  wliich  that  action  is 
founded." 

8d.  If  considered  as  a  tadt  ratification,  all 

the  authorities  concur  that  all  tbe  facts  and 
circumstances  must  be  fully  and  completely 
known,  and  that  the  act  relied  on  as  a  tacit  rati- 
fication can  bp  siisrrptible  of  no  other  interpre- 
Uilion.  {HivaHH  Heirs  v.  Ikrnurd,  13  Louisi- 
ana R,  17").  and  authorities  there  cited;  C</pe' 
hind  V.  Mi(]cie.  17  Ibid..  293;  2  Solon,  p.  870; 
Perrin,  Traite  des  Nullit6s,  p.  350.) 

18.  The  defendants  also  rely,  in  their  ptloted 
argument,  on  the  prescription  of  five  years, 
established  by  art.  8507  of  the  Code  of  1825. 
This  prescription  was  not  j)leadi-d  by  them. 
Had  it  been,  the  answer  would  be,  tlial  it  ap- 
plies, in  terms,  to  **conimct8.  testaments,  and 
other  act.s."  like  art  201,  p.  .303,  of  ilie  Code 
of  1808;  and  that  it  does  not  extend  to  cases  of 
fraud,  which  are  exclusively  provided  for  in 
the  last  mentioned  article. 

17.  If  the  case  be  tested  by  the  rules  of 
chancery,  the  resale  would  be  tne  same. 

In  chnnrery,  n  pTirchase  bj  a  trustee  can  be 
cured  by  lapse  of  time. 

The  cases  on  this  subject  are  nowh  1 1  l  etter 
reviewed  than  in  Kioir  v.  n!"i><ffjt>"<l  (7  .Johns. 
C'h.  Hep.,  90).  But  the  .statute  of  limitations 
l)egins  to  run  only  from  tbe  open  disavowal  of 
the  trust. 

In  this  case,  the  possession  waa  not  known 
1  >  il;'  heirs  to  be  adverse  to  tbe  trust,  e.xcept 
from  the  time  when  they  were  informed  that 
the  sales  to  Laignel  and  8t.  Felix  were  Emu- 
lated. Until  tb«n,  they  believed  the  executors 
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to  be,  as  the  execntoTB  pretended  tbeinselTn  to 
be.  ftoiiii  fuif  purchasers  from  Lai^ntl  and  St. 
Felix,  who*  it  was  believed  and  represented, 
were  themwlyes  aerimis  piirdiaaen  from  the 

estflto. 

The  courts  of  the  United  States,  sitting  m 
courts  of  equity,  apply  the  statutes  of  limtta- 

tif»n'»  of  the  respective  States.  (B  Peters,  291 ; 
Idl^eters,  45o.  4y5:  11  Peters,  'MM,  :iy3.  406.) 

When  the  statute  limits  not  ut  Ihw,  the  same 
length  of  time  is  not  a  bar  in  equity.  (Bcont 
y.  Cfnles,  10  Peters,  177;  Cook  v.  Ankam,  G 
Cond.  Rep.»  287;  Baker  WhUing,  8  Bunmiir, 
486.) 

"In  a  case  of  trusts  of  lands,  nothing  short 
50^2*]  of  the  statute  i>enod  ♦whicli  would  bar 
a  legal  estate  or  right  of  entry  would  b«  per- 
mitted to  operate  in  equity  ae  a  bar  ci  the 
equitable  csiuie."  {Judge  Story,  !q  Baker  v. 
Whiting,  3  Sumner'k  liep.,  486.) 

It  baa  been  «een  that  no  other  prescription 
but  tliat  of  thirty  years  would,  liy  the  law  of 
Louisiana.  h^T  the  action  of  reveadic-alion. 


Ah  came  do  not  require  from  naany 

upon  its  facts. 

We  <x>DCur  with  the  learned  ju(l<:e  in  the  Or- 
cuit  Oourt  in  eettbur  aside  the  purchssw  fcv 

which  Nicolas  Oirod and  Jean  f"TMn-  «'i>  Gir  'l 
became  the  possessors  of  their  testator  s  entire 
estate.  *But  the  morality  and  poliry  of  [*5ft3 
the  law,  as  it  is  i(()nitr ivff i  5n  rmirt"  of 
equity,  induce  us  to  udci.  that  iho>$e  purciiai*^ 
were  fraudulent  and  void,  and  may  be  declared 
to  be  so.  w  ithout  any  further  inquiry,  upon  the 
ground  thai  they  we're  made  by  the  inlenrentinn 
of  persons  who  were  nominal  bu  vers  of  the  prop- 
erty for  the  purpose  of  conveying  it  to  tb*  ex- 
ecutors. Such  a  tran<<actio*n  carries  fnud 
ti|H)n  the  face  of  it,  {Lord  HardmrJu  r  l> 
non,  4  Ves..  .Tun.,  411;  14  Vea.,  Jnn.,  dM;  2 
Bro.  C.  €. ,  410,  noU.)  It  matlera  not.  in  eeA 
a  ca.se.  whether  tlie  sales  are  made  w  ith  or  with- 
out the  sanction  of  judicial  authority,  or  wit^ 
ministerial  ezactneos.  The  mle  of  equitv  h, 
in  every  rode  of  juri.^prudenee  with  which  we 
are  acquaiuted,  that  a  purchase  by  a  tnulc* 


Nothing  is  better  settled,  in  the  law  of  chan-  {agent  of  the  particular  property  of  whidi  hr 
eery,  than  that,  in  ca.«;es  of  fraud,  the  statute  '  has  the  wile,  or  in  which  he  represents  aDother. 

of  limitations  doej>  nol  begin  to  run  until  a  full     '    '  -  ^    '     —   - 

discovery  of  the  frauds  practiced.  {Boom  v. 
ChiUf,  10  Peters,  233;  Aylward  v.  Kr.n-ru'y.  2 
Ballifc  Beat.,  476;  Jft/rmy  v,  l\dnu>i\  h. 
&  Lef..  486;  Ilotenden  v.  />ord  ^n?*' -  2 
8ch.  &  r,ef..  632;  Botid  v.  llopkim,  1  6ch.  & 
Lef.,  413;  1  Hovendenon  Frauds.  480;  Croft  v. 
Adm'rsof  Towttamd.S  Desaus..  231);  \\'amh>/rz(e. 
V.  Kennedy,  4  Desaus..  474.  4tt5.  489;  BandaU 
V.  Brrington.  10  Ves.,  423.) 

And  vague  rumors  and  reports  do  not  eon- 
stitute  that  kind  of  knowledge  of  the  fraud 
whidh  will  give  course  to  the  statute  of  llmtta* 
tions.  {Flnqg  v.  Mann,  2  '^miuier,  405,  r,r,i, 
568;  if*y  y.  M'Vrae,  4  Desaus..  431 ;  Eandnil  v. 
Brrington,  10  Yes..  428:  11  Louisiana  R  ,  139: 
Ccnvcay  v.  WiUunn^'H  Adm'r,  10  iMl,  668;  Jy- 
«m  V.  McUiU,  15  Ibid..  14o. ) 

The  acquiescence  and  ratifioition  of  two  of 
the  complainants  is  attempted  to  be  inferred 
from  their  receipts.  These  partieB  a.»vsuredly 
knew  nothing  of  the  frauds  of  the  e.xeculors 
when  they  siorned  the  reecipts,  and  acted  with 

a.s  long  as  the 


whether  he  has  an  interest  in  it  or  not — per  i»- 
terpontam  pertonam^-^mrrim  fraud  on  the  fare 
of  it.  In  1 1] is  ififttance.  T^aignel  and  St.  Feiii 
were  the  iublrumeuts  of  the  executors.  Tb«?y 
bid  off  the  property,  paiil  no(hlttg«  KoeiTeii 
titles,  and  conveyeci  what  they  nominalij 
tx>ught  to  the  executors.  In  this  way  Kicoli* 
Girod  Ix'came  the  purchaser  of  all  the  testato  r  • 
property  in  New  Orleans,  and  himaelf  and  hit 
brother  Jean  Fran<;oi8,  the  other  executor,  wei» 
joint  purchasers  of  the  lands  and  s)av«-s  in  th* 
pariah  of  Assumption,  and  of  the  tesiator'i 
Mnds  ehewheie.  Jean  Franccds,  some  vesn 
afterwards,  sold  out  hi<  half  of  their  ^^iat 
purchase  to  Niwlas,  for  seventy  thoieaBd 
doUam  Thns  the  latter  became  tius  pos^ 
.sessor  of  the  entire  estate,  and  lu  ld  it  nn'i' 
he  died,  to  the  exclusion  of  all  the  other  tenu^ 
mentary  beira.  Some  of  those  ban;  and  thi 
representatives  of  others  of  them,  now  sue  tb« 
repreftenlatives  of  2s'icolu&  Girod,  and  seek  w 
set  a^ide  the  purchlMS  of  the  executors.  Tbet 
allege  that  thev  were  fraudulently  made.  &»k 
that  they  may  have  assigned  to  tbera  iheir  rf» 
.s}H*ctive  portions  of  the  estate,  with  as  scoooBt 


blind  confidence.    In  equity, 
injured  party  does  not  know  the  full  extent  of 

hi»  rights,  aiid  tiial  the  transaction  is  impeach- 1  of  routs  ami  profits^  axceptin.^  f fx>m  their  ditag 
able,  any  act  done  by  him  subsequently  will  |  for  the  latter  the  inolety  which  had  baa  tfli 

ceived  bv  Jean  Francois  C:i>  i     !  U-  ' 
ants  repur,  and  deitv  ^ud  m  laet  or  m 
tionontbejpMltof  la^xecutoTa.  Tl^ 
that  the  snfe.8  were  judicially  '  rii.  r^-il  *: 
I  ducted,  thai  4lia- purchas($i»  vtmu 
I  made,  far«  inqpiHce,  at  public 

the  CPmp1nfr^,r)Ti  Tii^c      ■  s::ijp'i:f:i'  ii;  n  » 
of  equity  by  i  r.-iM  'H  ui  'di^jj  lui^^  aijiiaamiy  L 
and  ae^lilHt  • '  I '  in  the  acts  of  irtf  ' 
complain,  and  that  their  iLli*-  ;ir<  TiArfefT 
lapse  of  lime,  under  liie  i.  iii'^Atl 

They  also  say  that  recdpit  or  ie|)j:tuit>i 
were  given  to  the  executors  1^       "f  'Iit'  "'" 
plninaots.  which  are  valid  aim  u'*  ^-J"^ 
them.    The  bill  and  answen,  cr.ii  :Ji< 
meats  of  the  learned  counsel  lbr#i<  'l^n'jr 
then,  involve  the  queetbs  of  ttMrti<j:ht  >i  ry.^ 


nol  amount  to  a  latitit  ation  or  t  oiilirnjatlon. 
As  long  as  the  dependence  of  the  usiui  que 
trv9t  upon  the  trustee  and  the  fiduciary  rela- 
tion continues,  iin  alli-ued  ralifieation  will 
always  l)e  scrutinized  with  the  uimobi  juiloiwy ; 
and  a  party  [KMsessiog  only  imperfect  Informa^ 
tion  eannol  be  lu'ld  i^uilty  of  lacltes.  (1  t^tory's 
Ikjuilv,  sec  34o;  iiuUn-  v.  Ilnnkill.  4  Desjius. , 
651, 709, where  the  princijuil  casos  are  reviewed; 
Mvrr.ip  V.  Puliiur,  2  Seh.  ».V  Lef..  4HB;  1  Hov- 
enden  (Mi  Frauds,  ]."i2.  484;  I'l'/rrH  v.  ^frAa■ 
mailt.  14  Ves.,  1(»7.  120;  ('<>h'  v.  (•'ihfx,m<.  3  P. 
^\  ..  293;  Unntkr,  Kjr'r.w  (ially.  2  Atltyus.  34; 
0>lr\.  (iih.ton.  1  Ves..  Sen..  507;  Taylor  \\  liock- 
t'orf,  2  Ves.,  Sen.,  2H1;  J{>ychc  v.  O'Jiritn,  1 
'Ball  &  Beat.,  230;  Jf«/r*e  v.  JCt^aU,  lie  Vss., 
864;  Woody.  Ikmnm,  18  Ves.,  120.) 


Utors  to  pni  rljiisc  ;iTiy  o.irt  of  !  lir  (.-Nt.iU'  *hi.-.. 

Mr.  Justice  Wayki;  delivered  tlie  opinioo  of  |  Ihcy  admipisier,  for  a  fmt  jp^m^-     ^  P^'' 


the  court: 

The  condttsioQs  to  which  we  have  taam 


dilf1«'d 


1840 


MicRouD  CT  All.  y.  OmoD  wne  jll. 


5S4 


554*J  tor  *i8  in  equit}'  a  trustee  for  heirs,  ;  (U  Ves.,  Juu.,  24S;  St-parte  Bennet,  10  Yes., 
k||tieM,  and  creditors,  we  proceed  to  )0ve  oar  |  Jun.,  881.) 

opinion  of  tin- law  in  respect  to  purchases  of  I  The  general  rule  stands  upon  our  s^icnt  moral 
the  «stiite  repristnti'd  by  them,  and  of  pur- j  obligation  to  refrain  from  placing  ourselvcM  iu 
ehiaes  made  by  other  tnisteee  and  agcntH,  and  relations  which  ordinarily  excite  a  conflict  be- 
<i]\  per^ns  qui  luyoti'i I  II hrn/i  f/entnt.  The  niU*  tw^-cii  self-interest  and  Integrity.  It  restrains 
ji8  to|H  r«M>n8  incapable  of  purchasing  partic  uiar  ail  agents,  public  and  private;  but  the  value.of 


properly  except  under  particular  restraints,  on 
account  of  the  rules  of  equity,  is  compendi- 
ously given  by  Sir  Edward  Sugden,  in  his  see- 


the prohibition  is  most  fell,  and  its  application 
ia  more  frequent,  in  the  private  relations  in 
which  the  vendor  and  purchaser  may  .stand 


ond  section  of  purcha.ses  by  trusteci*.  agents,  towards  each  other.  The  disability  to  purchase 
dx.  It  has  been  adopted  by  almost  every  sub-  j  is  a  consequence  of  that  relation  l)etween 
sequent  writer,  and  we  die  the  passage  with  |  them  which  impoaes  on  the  one  a  duty  to  pro- 
nrifiili-nee.  liaviti.,' vcrifiod  its  correct nes.s  by  an  tect  the  intereMt  of  the  other,  from  the  faithful 
examination  of  ail  the  cases  cited  by  him;  by  :  discliurge  of  which  duty  liis  own  personal  in- 
aa  examfaiation.  also,  of  other  casea  in  the  En- 1  tereat  may  withdraw  him.  In  thia  otmflict  of 
glbih  oourt«,  and  of  cases  in  the  courts  of  chnn-  interest  the  law  ^YiHely  interposes.    It  acts  not 


oery  of  several  of  the  States  in  our  Uuiou, 
faibinhig  the  doctrine,  to  the  ftdleet  extent,  of 

the  incapability  of  trustees  and  agents  to  pur- 
chase particular  properly,  for  the  sjile  of  which 
they  act  repreaentatively.  or  in  whom  the  title 
may  l>e  for  anotiier.  He  sa^s,  *'  it  may  be  laid 
down  OA  a  ginerul  proposition,  that  trustees 
(unless  they  are  nominally  such  to  preserve 
OMtincent  remainders),  agents,  commission- 
m  of  bankrupts,  assignees  of  banlcrupts, 
solicitors  to  the  commission,  auctionr<  rs.  crcd 


on  the  pos.sil»ilify  that,  in  some  cases,  the  sense 
of  that  dut\  may  {ireviiil  over  the  motives  of 
self  interest,  l)ut  it  jirovideH  against  the  proba- 
bility in  many  axsea,  and  the  danger  in  all  ciim  s, 
that  the  dictates  of  self-interest  will  exercise 
a  predominant  influence,  and  supersede  that  of 
duly.  It  theref(»re  prohibits  a  party  from  pur- 
chiLsing  on  his  own  account  that  which  hia 
duty  or  trust  requires  iiim  to  sell  on  account 
of  another,  and  from  purchasing  on  account 
of  another  that  which  he  selLs  on  his  own  ac- 


iUMB  who  liave  been  consulted  as  to  ihe  mode  |  count.  lu  cSect,  he  ia  not  allowed  to  unite 
of  tale,  or  any  persons  who,  by  their  con*  |  the  two  opposite  characters  of  buyer  and  seller, 

D«:tlon  with  any  other  person,  or  l)y  being  Ixtca use  his  interests,  when  he  is  the  seller  or 
employed  or  concerned  in  his  a;ffairs,  have  j  buyer  on  his  own  account,  are  directly  con- 
scquiiied  a  knowled^  of  his  property,  are  flicting  with  those  of  the  person  on  whose  ac-^^ 

incapable  of  purchasmir  such  pn)per'y  thern- '  count  he  buys  or  sells.    (2    Riirge's  Com., 


idves.  except  under  the  restraints  which  will 
ahoitly  be  mentioned.   For  If  per^ns  having 

a  coniideutial  chanicter  were  permitted  to  avnil 
liicra«»elves  of  any  knowledge  accjuired  in  thai 
capacity,  they  might  l)e  induced  to  c(»nceal 
their  information,  and  not  to  exercise  it  for  the 


4.5y.)  Cases  have  been  frequently  decided  in 
the  courts  of  Louisiana  which  maintain  the 
rule  in  all  its  integrity.  In  Pennsylvania  it  is 
enforced,  though,  on  looking  over  iij*  reports, 
we  tind  a  case,  but  unsustained  by  any  refer- 
ence to  adjudged  cases,  in  wliich  it  is  said  that 


Iwaeflt  of  the  persons  relying  upon  their  inieg-jn<tn  executor  might  buy  at  a  sale  of  the  testator's 
rity.  The  characters  are  inconsistent.  Kmj)-  elf*  <■!-,  if  he  did  so  for  a  fair  price,  at  public 
I'iT  mU  guam  minimo  pfrie»t,  rendiu/r  ventkt  i  auction.  In  Marvlaud,  the  courts  of  clianGeiy 
yuMi  maximo  poteni.**  (2  Siigd.  Vendors  and  |  carry  out  the  rule  to  the  fullest  extent  of  the 
Piircha-sers.  109,  London  ed..  181^4.)'  The  prin  '  principles  upon  which  it  is  founded,  and  as 
cipie  iias  been  extended  to  a  purchase  by  an  i  ihuy  have  just  been  staled  by  us.  In  the  case 
Iw5*l  *attorD^  from  his  cHent  whilst  the] of  Wormlejf  v.  WarmUy  (8  Wheat..  481)  this 
relation  subsists.    {lielUte  v.  Runwll.  \  Ball  &  court  declared  that  no  rule  is  better  settled  than 

thai  a  trustee  cannot  become  the  purchaser  of 
the  trust  estate,  lie  cannot  be,  at  the  same 
time,  vendor  and  vendee.  It  had  been  pre- 
viou.sly  ruled,  in  the  case  of  Pretont  v.  Gnitz 
(6  Wheat.,  491).  and  this  court  afterwards,  in 
Hittgo  et  nl.  v.  Binn*  et  al.,  re-aflirmed  the  rule, 
by  its  application  to  an  agent  who  had  bought 
land  to  wliich  *hi8  principal  wn-.  in 


Keally.  96;  9  Vcs..  .Tun..  296;  18  Ves.,  .lun., 
133;  as  to  gifts.  Ijord  Sflitey  v,  Rhoaden.  2 
■^iin.  &  Stu..  41;  WiUiamn  v.  IMxceUyn,  'l  Vou. 
is.  Jer..  6ii:  Champion  v.  Itigby,  1  Russ.  Myl., 
539.)  Nor  can  an  arbitrator  buy  up  the  unas- 
ccriained  claims  of  any  of  the  parties  to  the 
reference.     {Tfff.nnerhaimet  v.  Vay.  2  Bail  & 

Beatty,  116;  Vaiir  v.  hml  AUen,  2  Dow.,  2H9.)  .        .  ^  

rWhere  a  person  cannot  purchase  the  estate  1  equity  entitled.   It  said:  "The  proposition  hdd 
himelf ,  b^xamrol  hoy  it  as  agent  far  aaothor.  I  down  by  llib  ecnirt  is,  that  if  an  agrat  dlsoov- 


l.-rnw/f«'^.-F«)x  V.  Mai  ki-t  fh,  2  Bro.  C.  C.  400;  4 
Hro.  p.  V.  (Tnnilitii'i,  2.'Vh  ;  Hall  v.  .\oye«i.  ;>  Ilro.  C. 
C.  aii'l  s«  i- .1  \  i  s  .  .)  nil.,  TJH  ;  Kcllick  v.  Flexny, 
4  Hro..  ('.  <  .,  i'il  ;  \\  li:lcote  v.  [.iivvn-nce.  'A  V»  (».. 
Jun.,  741';  (  iiuiplK-ll  v.  WalkiT,  .I  Ves..  Jun.,  B78. 
wmJ  Wbitaekre  v.  Whltackj-e,  i*el.  Cban.  Caset*,  la. 

AenMiNOera.— See  Parka     Whlte^  11  yes.,  Jun., 

>l0en(s.~York  Buildings  Company  v.  Mackenzie, 
t  Bro.  P.  C.  42;  Lowther  v.  Lowther,  18  Ves.,  Jun.. 
M:  see  Watt  v.  Orovc2  Sch.  &  Lef..  49S:  Wbitoomb 
V.  Mincbln.  6  MadfL*  91 ;  Woodbouse  v.  Moreditb,  1 
JSC  A  Walk.,  W4. 

OmmiiBdonetvo/ Banlcrupte.— JQz.ixir(eBennet,  10 
Ve»„  Jan.,  881 ;  Ex-parte  Dunliell,  Aug.  13,  1808, 
Most.,  nutOt  88»  dted ;  Bx-parUWurlmm,!  Buck,  17. 

HOWABD  4. 


of  Ban}\nii,t>'.~i:x-parte  Rcvnolds,  S 
wT;  Ekt-parU  Laccy,  6  Ves.,  Jun.,  825: 
t  Madd„  4B»i  Ex^parU  Badooidu  1 


Vof*.,  Jun. 

M.int.  vV-  .M  ic,  sn. 

Soticitorf  ('>  Ihr  romrniVWim.— OweUT.  f^ulkes,  8 
Vi'8.,  JutL.tiTH),  note  h :  t:x-]Hirtc  LInwood:  Ex-]Htrte 
Churcbill.  s  Ves..  Jun..  Mli,  eltwl:  Ex-uarU  Hr-n- 
net.  10  \*-f.,  Jun..  ;  Ex-itarte  Dumtiell,  Aug.  13, 
lso«.  Mont,,  Notes,  (dted:  see  li  VeB,»  Jan.,  ami;  8 
Mer.,  m 

AwtUmeeny  ereatttvn  conmtttd  as  to  mode  of  sols, 
or  any  person*  whit  hy  thctr  etmncetUm  with,  or  etm- 
cem  in,  the  affairn  have  acmiirtd  a  fctioidedoe,  Ac— 
8ec  Ex-partt  Huybes,  8  V«s.,  Jun.,  817:  Colee 
Treootblok.9  Ves,.  Jun~SM;  1  SoUth's  ilep.,l8B; 
Oliver    Ooort,  fl  PHoe»  tt7. 
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ere  n  defect  in  the  litle  of  his  principal  to  land, 
he  cannot  misuse  It  to  w^quirc  a  title  for  him- 
self: and  if  he  does,  that  he  will  be  held  as  a 
trustee  holding  for  his  principal."  (10  Pet., 
269.  281;  s.v,  also,  theca.se  of  OUwr  v.  Piatt, 
8  How.,  333.)  It  is  also  afflrmed,  in  ChurrA 
V.  Marine  Imttranee  Company  (1  Mason,  341). 
that  an  agC:nt  or  Irusti'c  (.'annot.  (lircctly  or  in- 
dircctlv,  become  the  purchaser  of  the  Iruet 
prt)iK  r"t>-  whidi  is  confided  to  hte  care.  We 
scarcely  need  add,  flint  a  purchase  by  a  trustee 
of  his  cestui  que  trunt,  jurd,  providetl  il  is 
deliberately  agreed  or  understood  between 
them  that  the  relation  <;liull  he  considered  as 
dissolved,  "and  Ihert!  is  a  clettr  contract,  ascer- 
tained to  be  such,  after  a  jealous  and  scrupu- 
lous px'amination  of  all  the  circumslanres,  and 
it  i.H  clear  that  the  ceMui  que  trust  intended  that 
the  trustee  should  buy,  and  there  is  no  fraud, 
no  concealment,  and  no  advantage  taken  by 
the  trustee  of  iufu:  muti<m  acquired  by  hiai  us 
trustee,"  will  b<'  sustained  in  a  court  of  equity. 
But  it  is  difficult  to  make  out  such  a  case, 
where  the  exception  is  taken,  especially  when 
then-  is  any  inadequacy  of  price,  or  any  ine- 
quality in  Uie  bargain.   {fide$  y.  Tneothiek^  9  j 


that  the  executor  did  not  purchase  for  hini*lf, 
but  that  a  third  person,  by  previous  ar?»nee- 
mcnt  with  the  executor,  bf-ojimc  the  purrbtw, 
to  hold  in  trust  for  the  separate  uic  and  bentfit 
of  the  wife  of  the  executor,  who  was  one  of 
the  ewfiiM       truM,  and  who  had  sn  iniert^i 
in  the  land  nnder  the  will  of  the  testator.  Th- 
inquiry.  in  sucli  a  case,  is  uot  whether  thm- 
was  or  was  not  fraud  in  fact.   The  purchsae  » 
▼oid.  and  will  be  set  aside  at  fbe  tnstaaee  of 
the  cestui  que  trmt  :itid  a  resale  oniered,  od 
the  ground  of  the  leniptation  to  abuse,  sad  of 
the  danger  of  imposition  inaooesslUe  to  tiw  m 
of  the  court.    We  are  aware  thnt  c?«.=e'  rosy  br 
found,  in  the  reports  of  some  of  the  chancery 
courts  in  the  United  States.  In  wbidi  it 
been  held  that  an  executor  m!^y  p'lrcha*.  if  1' 
be  without  fraud,  any  properly  of  his  testator, 
at  open  and  public  sale,  for  a  fair  price,  sad 
that  such  purcha^Jc  is  only  voitiab!o.  -xtA 
void,  as  we  hold  it  lo  be.    Bui  with  all  uuv  rt- 
spect  for  the  learned  judges  who  have  so  d? 
cideti,  we  aay  that  an  executor  or  admini'^n 
tor  is,  in  eqtiity,  a  trustee  for  the  next  of  kia. 
legatees,  and  creditor^,  and  that  we  have  bPMi 
unable  to  find  any  one  welt  ooosiderBd  decnioo. 


Yes..  *346:  Foot  v,  Maekreth.  2  Bro.  Oh.  R.,  I  with  other  caseal  or  any  onecas»  in  the  boflki 

400;  Gif'S'Hi  v.J>>/i'.y,  n  Ves.,  277;  Wh'fhcote  V.  i  to  sustain  the  righi  of  im  cxecut.pr  to  Ixr.c 
J^wrence,  6  Ves.,  740;  Campbell  v.  Waiker,  5 1  the  purchiiser  of  the  property  which  be  rcprr 
Yes.,  678:  Aylif«  v.  Murrag,  %  Atk..  liO.)  And  sents.  or  any  portion  of  it,  thongli  be  has  dinar 

therefore,  if  a  trustee,  though  strictly  honest,  f  so  for  a  fair  price,  without  frui  5  f  n  publir 
should  buy  for  himself  an  estate  from      cestui  sale.    Why  should  the  rule  be  relaxed  m  ike 


gue  trutt,  and  then  shoidd  sell  it  for  movo.  ac- 
cording to  the  rules  of  u  rtmrl  of  equity,  from 
gtneraf  policy,  and  not  fn»in  any  peculiar  im- 
putation of  fraud,  he  would  be  held  still  to  re- 
main n  tnisice  to  all  intf>nt<?  and  purposes,  and 
nut  be  pcrmiiied  to  st  II  to  or  for  himself.  (1 
Story's  Com.  on  Equity,  2d  ed.  817;  For  v. 
Mackreth .  2  Bro.  Ch.  R..  400;  S.  C.  2  Cox. 
830.  827.) 

In  New  York  there  has  l>een  no  relaxation 
of  it.  since  the  decision  in  the  case  of  JMwue 
V.  VHnning  (2  Johns.  Ch  .  252).  It  Is  a  critical 
and  able  review  of  flie  doctrine,  as  it  had  been 
applied  bv  tlie  Knglish  courts  of  chancery  from 
an  early  ilay,  and  has  been  received,  with  very 
f(  V  xceptious.  by  onr  State  chancery  courts, 
as  altogether  putting  the  rule  upon  its  proper 
footing.   Indeed,  it  Ts  not  too  much  to  ^ay  that 

it  lia-  s.eUT(d  till'  triuMivli  "f  'be  rule  overall 
«lU;i]itir;itioiis  an 
ed  Stales   1(1  tli« 

iielnevccl  for  it  in  I-l[i:.;iHnd  by  that  LCreat  ("ban 
cellor,  l;(>f(i  Kldoii.  /Jarnwj*  v  Dntitiii'j  was 
the  ca»t  of  :in  <  xeriiior  for  ^vIlose  wife  a  jnir- 
<-basr  )i!id  been  made  liy  one  llcilden,  at  public 
au(  )ion.  hurtti  fdi .  for  f;iir  priee.  of  a  ]'<art.  of 
the  esiate  wliii  h  i"':iiinln:.r  administcrj'd,  and  tlie 


case  of  persons  most  frequently  exposed  to  llw 

temptations  of  self  interest,  who  m  iv  vif'** ' 
il  more  readily  than  anv<otht-ri«.  with  a  Uief 
impunity,  if  die  day  of  equitable  retributiMD 
shall  ever  come  for  those  who  havt.-  bf  '.i 
fraudcd?    Is  it  not  belter  Ihnt  the  cauM- 
evil  shall  be  prohibited,  than  that  courts  cf 
equity  shall  be  relied  upon  to  apply  the  reraedv 
in  particular  cases,  by  inquiring'  into  all  lir 
circumstances  of  a  (  jise.  wliether  then  h 
has  not  been  fraud  in  fact?   Is  the  rule  to  \< 
relaxed,  In  the  ease  of  executors,  in  rejipeci  »o 
all  per.'^ons  interested  in  the  e-state,  or  only  i  • 
sucb  of  tbem  as  are  mijurU  f   And  if  oa^  la 
those  who  are  mij^trig,  why  in  caae  of  aacnr 
utor  as  to  such  j>ersons.  when  the  rule  htsnrvfr 
been  relaxed  by  any  court  of  equity  to  pmiut 
purdiasefi  by  any  other  tnistec  or  agrnt  of  rnw 


I  v,hn       ;  f^r/jc  .'   Shall  it  be  relaxed  in 
M  III \;it inns  of  it  ju  the  Unit  j  of  iljosc  who  are  interested  in  the  estate,  a4 
inie  e.\t(  lit  that  hot^l  been  |  who  are  not  ^'/t  .;'/n>  or  minors?   Thctt  flllil^ 

I  rctneci''-''  must  Im;  devised  to  protect  llitli  IWJ 
\  esUt  than  tliat  which  experience  basabavaftt 
)>o  alone  efficacious.    It  is.  that  wben  a  trarier 
for  one  not  giti  juris  sees  that  it  is  ;T^. 
necessary  that  the  estate  must  be  aoki, 
is  ready  to  give  more  for  it  than 


prayer  of  the  bill  v  u^.  that  the  puirha^  might  i  thai  a  bill  »<hould  be  filed.  *atid  Mf^MK 
be  set  aside,  and  the  premises  resold.  The  case  I  should  apply  to  the  court  by  motton.  (tolltfip] 
v  ii^  examined  witji  a  ■^pet  iai  icfei-enee  lo  ihe  Ix- a  pimdiaser.    Tilts  is  the  only  a  iv  t,-  ."l] 
ri^iit  of  au  executor  to  buy  any  pan  of  the  es*  i  protect  ^imself.    There  are  cases  la 
tate  of  his  testator.   And  it  was  afftrmed,  and  |  court  will  permit  jt,  .  (CbiMpMI  v. 
We  liiink  ri^blly.  that  if  a  tru'-tee,  or  p<T<on   Vcs.,  Jun.,  478^|||gH||.t  JlUL,  601;  1 
Oo7*j  aciiug  lor  others,  sells  the  *lrust  estate, 
and  becomes  nimself  interested  in  thepurehsse, 
the  ri.'.f i/iy        fri'.".' nif  entitli-d,  as  of  course, 
lo  have  t Ix- pnrclias*'  s(>f  a^ide.  and  the  propetty 
re-exitoscd  to  sali'.  uncii  r  tiie  direction  of  the 
court     And  it  makes  no  ditTerence  in  (he  afi- 

piicaliuu  uf  ihc  rule,  thai  u  i^le  vvuti  al  public  1  ftt  ai^tiun.  and  the  liiiaUM»£ 
auction,  bona  Jfde,  and  for  a  fair  prloe»  and  Itlit'^urchascr.     It  was 

1100  ^ 


Ves.,  Jun.,  478 
fieattv,  418.) 
SiMB  ft  the  proceeding  adopted  in 

■^vf-jm  prM]K^rty  in  t\LI<-ji  a  ini[,'<r  i» 
5  o  tie  red  tor  sale,  as  iuhv  U»  ^ 


Pre^  O'mpanj/ et  ai  \    Tin  pri'i-H  i  iy  * 


0  Louisiana  R,  16  (J^jOir^  v. 
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purchase  was  null  iind  void,  beotine  the  prop- 
'  r'y  had  descended  to  ihv  rhildren  immediately 
afier  death  of  the  father,  and  the  mother, 
vbo.  bf  tile  effect  of  the  Iftw.was  their  natund 

tutor,  could  not  buy  it.  Tlio  court  said  it  waa 
agCDeral  rule.  But  it  having  been  shown  that 
tbe  mother  and  purcba»er  had  petitioned  the 
Court  of  Probates  for  a  ratification  of  the  Rale, 
and  tbiit  thf  court  had  ratified  it  upon  the  ad- 
rice  of  a  family  meeting,  the  sale  waa  con- 
firmed. And  thf  court  held,  tliat  under  the 
Spanish  law  {'id)  a  tutor  could  purchase  the 
,  property  of  his  vafd,  vlth  the  pennunon  of 
Uiejadge. 

We  have  said  more  upon  the  rehwatloo  of 
ibe  rule  in  the  ci^e  of  executors  Ihun  we  would 
have  dooe.  if  the  learuod  counsel  for  the  appel- 
boto  had  not  presBed.  as  an  exemption  from 
the  rule,  purchases  made  by  executors  without 
fraud  at  open  sale,  especially  when  by  the  will 
(her  were  empowered  to  sell  the  estate  of  their 
tejtiiitor  for  the  benefit  of  heirs  and  legatees, 
and  were  heirs  or  legatees  themselvus.  And  if 
It  bad  not  been  urgc<l  tiiat  the  decfdons  of  the 
Supreme  Court  of  LouisiHtxt  were  unsafe 
guides  in  interpreting  the  Spimisii  laws  in  re- 
spect to  the  incapacity  of  persons  to  purchase 
at  judicial  sales  particular  propertv.  on  account 
of  the  official  or  financiering  relation  in  which 
?hey  stood  to  tlic  pi  rson.s  wtio  owned  the  prop- , 
«ftf .  It  was  auppo«ed  that  the  qualiticaliona  i 
of  the  rale  by  the  civil  law  embraced  executors,  I 
or  might  do  so  by  the  reason  upon  which  those 
<iualilkations  were  sustained,  it  imposes  upon 
OS  the  task  of  showing  that  the  relaxations  of  tlie 
ru!f  of  the  civil  Ihw  were  never  permitted  by  the 
Spanish  law  which  prevailed  in  Louisiana,  and 
were  never  extendeo  under  the  civil  law.  to  per- 
mil  the  execn  tor  U^ta  men  tnri<t»  or  executor  dativ- 
V*  to  buy  the  property  which  lie  was  appointed 
to  admioMler.  It  is  a  subject  of  curious  and  in- 
siructive  examination  to  trace  the  rule  or  pro- 
hibition, in  the  course  of  its  application  under 
tbe  jurisprudence  of  different  nations.  In  all 
of  tbem,  there  were  limited  and  occasional  re- 
hxaifons  of  the  rate  in  particular  cases,  in  what 

art  sometimes  culled  hard  cases,  but  in  no  one 
nation  have  purchases  by  executors  been  per- 
mitted, as  a  ndaxation  of  the  civil  law  rule. 

F  ir  a  irencral  historical  examinftlinn  of  Uiesub- 
jtrt't.  we  have  not  time;  we  winh  we  had.  A 
hrief  examination,  however,  of  the  qualifica- 
tions nf  the  rule  by  the  ci\il  law  will  not  be  in- 
appropriate up<m  an  appeal  from  a  court  held 
o50*]  in  Louisiana,  where  tlie  civil  *law  ex- 
ists in  a  nKxlifled  form,  and  is  still  often  the 
rule  of  decision  by  its  enlightened  jurists.  The 
prohibition  of  the  civil  law  is  thus  expressed : 
'  Tutor  rem  pupilli  emere  non  potest:  idemque 
[corrigendum  est  ad  slmilia,  id  est,  adcuratores, 
i  rii.  iim; Mit  -  i  t  qui  negotia  alirna  gerunt." 
^l>ig.  Ub.  lb,  Ul.  1.  1.  Ui  Inst..  Ui>.  1.  tit,  U, 


The  rule  as  exj)re.s*ed  embraces  every  reln- 
tioQ  in  which  there  may  ari^  a  coutiici  be- 
tween the  duly  which  the  vendor  or  purchaser  | 
ow,  ^  fr)  the  person  with  whom  ht-  is  dealinir. 
or  on  whose  iiccuunt  he  is  acting,  and  hits  own 
iDdividual  interest.    Nor  was  it  ever  relaxed  or 
luaUfied  by  the  civil  law,  further  tlian  to  allow 
'tie  guardian  lo  purclKLse  the  properly  of  llie  , 
ward,  palam  et  bona  fide,  at  public  auciion.  i 
'  rum        tutor  nihil  ex  bonis  pupilli.  qu»  i 


distrahl  poHsnnt  comparare  palam  et  bontl  fide 

prohibettir;  mullo  niai:is  uxor  ejus  Iuk- facere 
potest."  (Cod.,  lib.  4,  tit.  38. 1.  5.)  But  fore- 
seeing the  mischief  which  might  grow  out  of 
the  relavation.  it  re(|uired  tlial  the  purchase 
must  be  mttde  by  the  guardian  himself,  palam 
et  bona  ^d^,  and  not  per  inierpotUam  ptrmnam. 
"  Sed  81  per  iiilerpnsitam  pei-snnnm  rem  pupilli 
emerit,  in  cu  cuu»u  ut  ctupUo  uullius  tuonimti 
sit,  quia  non  boufi  fide  videtur  rem  gessisse. 
Et  ita  est  rescriptum  a  D.  Bevero  et  Antouino." 
(Dig.,  lib.  26,  tit.  5.  1.  5,  sec.  3.)  A  purchase 
by  a  guardian  from  his  co-guardian  was  per- 
mitted, if  it  took  place  in  public,  and  bona  fide. 
*'Item  ipse  tutor  et  emptoris  et  venditoris 
ofllcio  fungi  non  potest.  Sed  enim  si  contu- 
torem  habeat,  cujua  auctoritas  suflicit«  procul^ 
dublo  emere  potest.  Bed  si  matt  tide  emptio 
interce.sst  rit,  nuliius  erit  momeiiti,  ideofjue 
nec  usucapere  }K)lefit.  Sane,  si  sute  wtatis  lac- 
tus  comprohaverit  cmptionem,  contractus  valet. 
(Dig.,  lib.  2«.  lit.  8.  1.  5,  sec.  2.) 

1  he  guardian  might  purchtm*  at  a  sale  made 
at  the  suit  of  a  creditor.  "Si  cn-ditor  pupilli 
distrahat,  ayquc  emere  bonfl  li<lo  poterit." 
(Dig.,  lib.  2tt.  1.  5,  sec.  5.)  Such  is  ihe  extent 
of  the  qualification  of  the  rule  of  the  eivil  law. 
And,  its  limitation  not  being  well  understood, 
persons  have  often  been  misled  U)  apply  it  to 
what  they  supposed  to  be  analr>Lrous  agenciea, 
such  as  executors,  when  there  was  no  authority 
dther  in  the  text  of  the  civil  law.  or  in  the 
jiractice  under  it.  for  doinL:  so.  Ibit,  further, 
those  qualifications  of  the  rule  mentioned  were 
confined  in  practice  to  those  territories  in  Eti> 
rope  in  which  the  civil  law  prevailed  witli  nt 
auKlification.  And  it  is  remarkable,  eousuier- 
ing  what  were  the  influences  upon  ('hriacndom 
of  the  civil  law.  after  its  discovery  in  the 
iwelftit  century,  and  when  not  until  some  time 
after  it  began  to  be  used  as  a  rule  of  law  by 
which  public  and  private  rights  were  deter- 
mined, when  in  the  fifteenth  and  sixteenth 
centuries  it  was  the  study  of  the  wisest  men,  it 
is  reoaarliable  that  tbe  qualiflcationsof  the  rule, 
as  they  have  been  staled,  were  considered  fm- 
j>erfections,  and  were  rejected  by  every  nation 
in  Europe  whose  codes  arc  generally  admitted 
to  have  been  compiled  from  tbe  dvii  law,  with 
an  intimate  *knowleder'  of  human  f*5«0 
nature,  as  it  has  always  shown  itself  in  the 
business  of  life.  Here,  appropriate  to  what  has 
been  just  siiid.  is  the  lanctmirc  of  Polhier. 
•'  Nous  nc  pouvouh  uchcter,  ni  par  nou.snu'jmes. 
ni  par  personnes  interpoeees,  la  choses  ({ue 
font  partie  des  biens  dont  nous  avons  I'admin- 
i.«*tration;  ainsi  un  tuteur  ne  peui  acheter  les 
choscs  qui  appartiennent  a  son  mineur;  un  ad- 
roinistrateor  ne  peut  acheter  aucuue  chose  de 
bien  dont  it  a  radminiatration.'*  (Tr.  du  Con- 
tral  lie  Vente.  part  1,  n.  13.)  The  rule  of  the 
civil  law,  without  qualification,  is  adopted  in 
the  codes  of  Holland  **  Qu»  vero  de  tutoribus 
cautA.  en  quoque  in  curatorihns,  procuratori- 
bus,  tcstauieniorum  ex(K:utoribu.s,  aliis(|ue  him- 
ilibus.  qui  aliena  gerunt  negotia  probanda 
sunt."  (Voet..  lib.  18,  tit.  1,  n.  9;  2  Burcre's 
Com.,  463.)  In  Spain,  the  rule  wuri  enforced 
witliout  relaxation,  and  with  stern  uniformity. 
,J>i'/i/f  McC'aleh  cites  in  his  (tjiinion,  from  the 
>»uvi.s-ima  Uecopiiaciun,  the  rule,  iu  the  fol- 
lowing words:  "  No  man.  who  is  testamentary 
executor  or  guardian  of  minors,  nor  any  other 
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man  or  womoo,  can  purchase  the  property 
which  they  administor,  and  whether  they  pur- 
eiiaoe  publicly  or  privately,  the  act  is  invahd. 
And  on  ptoof  bcHiir  made  of  the  fact,  the  sale 
muHt  he  wt  (U»ide.'*  This  was  the  law  of  Loui 
i»iaim  wh«  u  the  executors  in  this  instance  made 
their  purchaMB,  and  it  is  conclusive  of  the 
mvaliuity. 

We  have  thus  shown  that  those  purchases 
ure  fraudulent  and  void,  from  havirii;  been 
made  psr  interpotUam  permmam,  and  if  they 
were  not  so  on  that  account,  that  they  are  void 
the  rule  in  equity  in  the  ronrt';  of  England, 
and  as  it  prevails  in  the  courts  of  equity  in  the 
United  States.  It  haa  also  been  shown  that 
they  are  void  by  the  law  of  Louisiana,  as  it  wn*? 
when  they  were  made  by  the  executors,  Hnd 
that  audi  purchasea  never  w^ere  countenauced 
in  that  Slate  by  any  qualiflcation  of  the  civil 
law  rule  prohibiting  purchtuies  by  tho^e  who 
Stood  in  such  fiduciary  lelmtions  toothers:  that 
the  act  could  not  bf»  c:enerallv  done,  without 
creating  a  conflict  between  scli-intercst  and  io- 
tegrity.  In  every  aspect  in  which  we  have 
viewed  this  case,  we  are  calU?d  upon  to  direct 
that  the  purchases  made  by  Nicolas  and  Jean 
Francois  Girod  of  their  testator  s  estate  should 
be  set  aside.  We  shall  order  it  to  be  done. 
Nor  do  we  think  that  the  oomplidnanta  have 
Ii -t  their  riehts  by  negligence,  or  by  the  lapse 
of  time.  We  can  only  see  in  their  conduct  the 
fears  and  forbearance  of  dependent  reladvea, 
far  distant  from  the  smneof  the  transiiction^  .f 
which  they  complain,  desirous  of  haviog  what 
was  due  to  them,  and  suspecting  it  had  been 
withheld,  but  unwilling  to  believe  that  they 
had  been  w  ronged  by  brothers,  with  whom 
th^  had  been  associated  in  a  common  intereal 
by  another  brother  who  was  dead.  In  a  case  ' 
01  actual  fraud,  courts  of  equity  give  relief 
afier  a  lon^  lapse  of  time,  much  longer  lhanj 
has  passed  smce  the  executors,  in  this  instance, 
piircbased  their  testator's  estate.  In  general, 
66 1*J  length  of  time  is  no  *bar  to  a  trust  , 
clearly  established  to  have  once  existed;  and  i 
where  fraud  is  imputed  and  proved,  length  of  I 

tim<'  ouglit  not  to  cxcliulf  relief.    {Prt  rosf  v. 
Ortiis.  *>  Wheal. .  (ienerally  speaking,  i 

when  a  !)!irty  has  been  guilty  of  such  laches  in  | 
|>rnH'(  ulir)g  his  ri|uital>h'  tide  as  would  fmr  him 
II  his  title  Were  solely  at  law,  he  will  be  barred  . 
in  e{{uity,  from  a  wise  consideration  of  the| 
ji  Kain'Hinl  importatK  e  of  (iirn')irig  men's  titles, 
and  upon  ihe  principle  that  €J.p'dit  >Yipuf/lir,i 
nt  gif  jinu  Utium;  although  the  statutt  4  r)f  lim 
iluiioiis  (1>>  iii>t  apply  U>  any  e(iuilul)le  deinand, 
<;ourlt«  of  equity  udopt  !heui;  or  at  Iciist  gener  ; 
ally  take  the  same  limitations  for  their  guide. 
HI  crises  finalouou^  to  those  in  w  hieh  I  he  stal- 
ulfs  iipoly  :it  l:i\v.    (10  Ves. ,  4(iT ;  1  Cox,  149.) 
Sti;       : 'lin  wlial  time  a  consiructive  trust  will 
be  bailed  must  depend  upon  the  circuiiii^tasiceij 
of  the  case.    (Boone  v.  CJnlfy.  10  Peter?*.  177  ) 
Tluie  is  no  rule  in  ••tjinly  wliich  excludes  the  , 
cou^ideration  of  circumstances,  and,  in  a  case  i 
of  actual  fraud,  we  believe  no  case  can  be  { 
louml  in  tln^  Ijooks  in  which  a  court  of  etpiity  . 
has  refuseii  to  give  relief  within  the  lifetime  of  i 
either  of  the  parties  upon  whom  the  fnsnd  i^^  I 
proved,  or  witliin  thirty  yeiirs  after  it  hits  lH>en  ! 
ili^ovircd  <>r  bccomoi  known  to  the  p«Miy 
whose  rights  are  affected  bv  it.   In  tbtaniae 
th  it  Uroe  has  not  elapaed  aboe  the  eaaeMiMa.! 


made  thdr  ptuehases,  and  it  is  not  prMeadcd 

that  they  were  known  to  nny  of  th.  '--mip!:!-!! 
aots  until  the  year  1817,  an  J  n<it  ih<'n  -  xop; 
by  the  exhibition  of  an  account  by  th*  r\-cu 
tore  to  some  of  the  cnmplalnants.  wiih  decUrv 
tions  that  everytluug  had  b(  en  fairly  done  wiih 
a  view  to  save  the  honor  of  the  testainr.  sort 
the  interests  of  those  who  were  the  ohkcis  of 
his  bounty.  In  this  view  of  the  csae.  it  is  ont 
nece-^jti  y  for  us  to  consider  the  timt  y^wlavt 
which  remedies  are  barred,  orDropcrty  may  be 
acquired  by  prescription,  unflber  the  law»  of 
Louisiana.  We  would  wi!!ini;ly  othervi  is*- cio 
SO,  for  the  result  would  show  the  same  tisr- 
mony  In  the  application  of  the  rales  of  the  dvO 
law  find  fho'^e  nf  T.otiisiana  upon  prescription 
with  the  rules  prevailing  in  cuurls  of  equity  ta 
England  and  the  United  States,  as  we  trua 
has  been  shown  to  exist  l»etween  them  in 'be 
prohibition  of  an  executor  to  buy  the  mtAt 
of  his  testator. 

The  receipts  or  acquittance*;  iri^en  br  two 
of  the  complainants  to  the  executors  do  nu  tf 
feet  their  rights.  They  were  obviously  pvfi 
without  full  knowleclge  of  all  the  circiis- 
stances  connected  with  the  disposal  and  mts 
agetnent  of  the  estate.    Indi»ed,  it  is  plsin  till 

such  information  bad  been  withheld  bj  tte 
ezeenton.   It  !s  true  that  an  aooomt  waspie 

sented  to  them,  wi'h  i-f^icial  signatures  to  ti. 
but  without  vouchers  of  any  kind  to  verify 
oorrectaesa.  and  ft  was  acoonpaaiedbfaHtter 

from  Nicolas  Gin  id.  in  which  meoam  '>f 
displeasure  are  mingled  with  intimatif^of  fitf 
ure  kindness. 

We  shall  also  direct  the  of!! rial  prooeediaw 
which  were  had  *upon  the  account  of  {*56S 
NioolaB  Qirod.  against  the  estate  of  Clsuiif 
to  be  f*et  aside  and  annulled.  But  iherr  «i>l 
be  allowed  to  the  representatives  of  Nicnl*«. 
in  the  settlement  of  the  estate,  tiM  aom  of  P^. 
574.20.  with  interest  at  five  per  cent  The 
proofs  in  the  cause  show  that  a  few  mont^ 
before  the  death  of  the  testator  there  tiati 
been  a  aettlemeot  nf  aooounta  between  bim 
Nicolas,  and  we  aEow  that  amount,  as  h  9 
charg(>d  in  the  general  account.  disaUnw^ 
all  the  other  itema.  We  suppoiie  it  to  be  Mia- 
advertency  in  drawing  up  the  decree,  that  Oa 
sum  just  mvntioneil  was  not  allowed,  aa  As 
learned  judge,  in  1^  opinion,  stalea  Ihil  a 
settlement  had  f ajrwi  jjjp  with  that  lawit. 

Wu  shall  also  direct  that  the  ttat 
f)f  all   pennancnt  improvements  whiiA 
luadi   I  [    I  'Ji  v  part  of  the  estate  hj 
Gitod  .shall  l)e  allowed  to  hi-  r-  v'"-^' ' 
with  interest  at  tive  per  cent,  ii*  Uja.  -e 
which  8hall  be  made  with  the  eo£<i 
and  the  other  persons  havin|^n  in 
the  will  of  Claude.    And  dso  an 
for  taxes,  and  tike  expenses  :.n  i  . 
recovering  the  property  gained  hj 
reference  to  a  master  will  be  dlniclaA,. 
gret  to  perceive  from  the  rfi<  ril  I'.vx 
pecaan|K'iii>bo  anc  interested  m 
OlaadaWieirod  are  notpankato 


mg.    'V,   -'liil'  diri-r'  t:j:ii  i!hy-'[i.ij! 
niiiteii  lo  make   Lkeui^^t^w  |k^i:ie< 
piciise  to  become  so.    But  in  pv^ri.^  r  i 
it  is  not  intended  to 
portions 
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rights  in  the  estate,  when  one  of  thu  original 
tcfitaroentary  heire  claims,  and  the  Circuit 
Court,  in  the  further  proceedings  in  the  cause 
under  the  mandate  of  thin  court,  will,  of 
course,  take  cnrr  to  aHc»'rt;iin  who  iiri'  tlie 
repreeenutives  of  others  of  them  who  are 

Tifin  Francois  Girod  is  not  a  party  in  this 
cause,  and  therefore  we  can  give  uo  decree 
agiinst  him,  bat  should  he  offer  to  be<K>me  a 
pnrty  for  thr  purpose  of  claiming  what  under 
the  will  Was  hU  jwrtion  of  the  estate  of  Claude, 
ordKNild  it  be  claimed  by  any  repreeentatWe 
ofhi««.  we  tl>iiik  it  right  to  remark,  for  the  pur 
po^  of  pn  vtniiug  further  litigation  in  this 
matter.  Umt  such  claim  will  be  subject  to  all 
the  eouiiies  subfiinting  between  Jean  Francois 
and  ^licola8,  and  esixiciall^  to  the  allowance 
to  the  reprt><entives  of  Nicolas  of  the  pur 
diiM  money  whicli  was  given  by  Mioolaa  to 
Jean,  for  the  one  half  of  their  joint  pnrdliaseof 
the  propt-rty  of  their  testator,  with  interest  nt 
the  rate  according  to  their  contract  up  to  the 
times  when  the  piucbase  mon^  was  paid,  and 
iftcrwanbal  five  per  oenu 

OBDKB. 

This  cause  came  ou  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
503*1  *of  Louisiana,  and  waM  argued  by 
oounsei.  Wheivapon  it  is  conflidereo  bj  the 
court — 

1.  That  the  plaintiffs  are  residuary  legatees 
of  Claude  FrHn<,<)i.s  Giroil,  ili  <  eas<'(i,  in  the  fol- 
lowinjt  proportion,  namely :  Peronne  Bemard- 
ineGlrod.  the  widow  of  Jean  Pierre  Hector 
Pargoud,  for  one  eiirlith;  Rosalie  Girod.  the 
widow  of  Louis  Adam,  for  one  eighth;  Fran- 
c«b  Psronne  Quitand.the  wife  of  JT  A.  Allard. 
for  fmo  forty  eighth;  Marie  Philippine  Ho-^e 
Quitiinfl,  for  one  forty  eighth;  Marie  Bernard 
(juitand.  for  one  forty-cii^th;  Louis  Joseph 
Poidehard.  for  one  forfy-^'ifhth :  T^cnoite  Col- 
line  Nicoud,  for  two  two  liuntlre<l  and  eighty 
eighths;  Maurice  Emilie  Nicoud,  and  Jenny 
Benoite  Nicoud,  represented  by  Jean  Berger, 
their  tutor,  each  for  two  two  hundred  and 
•  ii;hty-eiirhths:  Jean  Fran«;ois  (iirod,  the 
uepiieWy  in  his  own  right,  and  as  testamentary 
he&  of  Pierre  NIooms  Olrod.  his  broths, 
tnd  represented  by  .lean  Firman  Pepin,  the 
svndlo  of  his  creditors,  for  one  twentieth;  and 
nawjolse  Clementine  Olrod,  wife  of  Pierre 
Francois  Pemond,  for  one  fortieth. 

2.  Ttiat  tike  adjudication  of  laudeti  prop- 
erty, with  the  slaves  thereto  attached,  situated 
on  Bayou  Lafourciie,  made  on  the  IHth  of  Feb 
ruary,  1814,  to  Charles  6t.  Felix;  the  retroces- 
sion of  said  property  bv  said  ChaVles  St.  Felix 
to  Nicolas  and  Jean  Vran(,*oi8  Girod.  on  the 
•i3d  of  February.  1814:  the  a<l judication  of  the 
properly  situated  in  the  parish  of  Orleans  made 
to  bimon  Laignel  on  the  9lb  of  April,  1814, 
and  the  notarlal^fml  nuide  to  the  same  on  the 
26th  of  April  1^11.  in  pursuance  of  said  ad - 
judicatioo ;  and  the  conveyance  of  said  proper- 
ty to  Nicolas  Oirod,  on  the  28th  of  April, 
1H14.  to  be  Hpt  aside  and  annulled,  savinir.  h(»\v- 
'jver,  tlie  just  riglits  of  third  perwus.  to  whom 
two  tracts  of  land  on  Esyou  Lafourche,  two 
.«luve<«,  and  a  piece  of  gmund  in  tlie  city  of 
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New  Orleans  were  conveyed  by  the  said  Nic- 
olas Girod  in  his  lifetime,  as  up/petm  from  the 
admissions  in  the  pleadings. 

8.  That  for  the  purpose  of  giving  to  the  re- 
siduary Ir  -  i  i-es  of  the  late  Claude  Francois 
Girod  their  proportions  respectively  of  the  es- 
tate of  the  testator,  the  said  Circuit  Court 
should  direct  either  a  sale  of  the  said  property, 
both  real  and  personal,  at  such  time  and  man- 
ner as  said  court  shall  see  fit.  or  cause  a  parti- 
tion in  kind  to  he  made  of  «yiid  property,  as  in 
the  judgment  of  the  said  court  might  be 
deemed  most  advisable:  and  that  in  either  case 
thv  ^;(id  (  fvir!  s)ionltl  direct  all  the  proper  con* 
veyunces  to  in:  made  aceortlinglv. 

4.  And  for  greater  certainty  it  is  hereby  de 
clared.  that  the  property,  of  which  undivided 
portions  are  to  be  conveye<l  and  assigned  to  the 
plaintifTsas  aforesaid,  is  all  the  property  and 
slaves  wJiich  were  inventoried  in  the  parishes 
of  AscenrioD.  Assumption,  and  Lafourche  In- 
terior, after  the  death  of  said  Nicolas  rrin  il, 
as  belonging  to  his  estate;  and  all  the  property 
which  WIS  inventoried  after  the  deatt  of  mm 


Nicolas  Oirod.  as  situated  in  the  Municipality 
•No.  2  of  the  (?ity  of  New  Orleans,  in- 
dodlng  the  property  which  is  an  alluvion,  and 
accessory  to  the  property  derived  frnTn  rh  ■  i-h- 
tal&t  of  Claude  Francois  Girod.  auU  which  was 
abandoned  to  Nicolas  Girod  by  the  hirfn  of 
Bertnind  Gravier,  by  an  act  of  compromise  ex- 
ecuted ou  the  2ytli  day  of  March,  lb2U,  and 
also  the  house  and  lot  situated  at  the  comer  of 
St.  Louis  and  Charires  strtcts,  in  Mamcipality 
No.  1  of  the  city  of  New  Orleans. 

5.  That  the  adjudication  made  in  the  Par- 
ish Court  of  tlie  ^rish  of  Orleans,  in  the  year 
1615.  hi  favor  of  Nicolas  Qlrod.  for  $40.418.. 
09.  and  claimed  by  the  said  Nicolas  in  the 
account  tiled  in  the  Ck>urt  of  Prolwtes  by  Nic- 
olas and  Jean  FnuMK>iA  Girod,  in  May,  1817, 
be  set  aside,  and  instend  tl;-  rr  if  that  thercprc 
senUilivea  of  said  Nicolas  <  iinxi  beallowed.  in 
the  settlement  of  the  accounts  by  the  master 
in  this  cause,  the  sum  of  ;^(). 576.20.  with  inter- 
est thereon  at  tiie  rate  of  tive  per  cent,  per  an- 
num frt^m  tile  1st  dayof  Augu^,  1818. 

6.  That  the  two  acquittances  and  releases 
given  in  1817,  by  the  plaintiffs,  Madame  Adam 
and  Madame  Parco\id.  to  Jean  Francois  Gi- 
rod, be  set  aside,  and  he  allowed  no  other  force 
or  effect  than  as  acknowh><l;rment«  of  the  re- 
ceipt hy  Madame  Parjroud  for  5,242  frnncs 
75c.,  and  by  Madame  Adam  for  the  sum  of 
10.24S  francs  76c..  making  respectively  the  sum 
of  $U7.'5,1.'),  and  f  1,1)05. 15.  in  tlir  f  urreucy  of 
the  I'liiied  JjtateJ*,  as  stated  in  said  receipt;  and 
tiiat  tiie  said  amounts  should  be  deducted 
from  tlieir  portions  respectively  in  the  distri- 
bution. * 

7.  That  a  reference  be  made  to  a  master  in 
ciuwcery  to  take  an  account  of  what  Imc 
from  the  estate  of  Nicolas  Girod  to  the  pluuit- 
ilTs  on  account  of  the  property  belonging  to 
the  estate  of  Claude  FraiKiois  Oirod,  and  alien- 
lated  by  said  Nicolas  Olmd,  for  rents  and 
protits,  and  for  interest;  iin  1  if  what  may  l>e 
due  hy  the  complainants  to  the  estate  of  Nic- 
olas Girod,  for  payments  made  by  the  sidd 
Nicolas  on  accf)unt  of  the  debts  of  the  said 
Claude  Fraiicuii*  Girod,  and  of  the  iegacicd 
paid  by  liim.  and  of  permanent  improvements; 
and,  in  taking  said  account,  said  master  shall 
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charge  the  iaid  estate  with  the  vi^Iue  of  the 
crop  alleged  to  have  been  on  hand  when  the 
property  in  Lafourche  was  adjudicated  to 
Charles  St.  F^lix,  with  interest  tn  ereon:  with 

the  amounts  which,  by  the  aforesaid  account 
of  1817.  the  said  executors  acknowledged  to 
hvre  received,  or  for  which  tliey  consented  to 
lirconu-  r'-«.pon«ibl('.  from  the  time  flic  Rame 
were  received;  with  the  price  at  which  the  two 
tracts  of  land  on  Bayou  Lafourche  and  the 
two  slaves  were  sold,  and  which  are  mentioned 
in  the  pUudings  as  having  heretofore  been 
sold,  with  interest  thereon  from  the  time  when, 
accordiui;  to  the  bill  of  sale,  said  price  was 
)>ayablc;  with  the  sum  of  thirty-live  thousand 
doliars,  this  lieing  tlu  admitted  value  of  th* 
price  of  the  ground  donated  by  JSicolas  Gi- 
rod  to  the  Female  Orphan  Asylum,  with  inter- 
est thereon  from  \hv  time  said  donation  was 
A65*]  made;  with  the  *rent8  and  profits  of 
the  plantation  and  slaves,  the  house  at  the  cor- 
ner of  Chiirtri and  St.  I>nuiH  stri'OLs,  and  the 
property  iu  Faubourg  iit  Mary,  now  called  the 
Second  Municipality,  from  the  adjudication  of 
1811,  and  at  lh<-  nit.-  which  might  reasonably, 
auid  with  a  proper  administralion,  have  been 
obtained  from  the  same,  it  being  understood 
that  from  th.'  years  1829  and  IbSO,  when  the 
property  in  Funljourg  St.  Mary,  or  Second 
Municipality,  still  undisposed  of.  was  leased  to 
John  F.  Miller,  the  rents  and  profits  thereon 
are  to  be  charfred  at  the  rate  at  which  the  rent 
was  stipulated  in  the  lease  to  said  Miller. 

8.  And  the  said  master  shall  credit  the  es 
tute  of  Nicolas  Guod,  on  said  account,  with 
tlie  amount  with  which  said  executors  credited 
themselves  in  their  account  of  the  2dd  of  May, 
1817,  with  interest  thereon,  except  the  permn- 
al  <  laim  of  $40,418.09,  in  Tu  u  of  which  this 
court  has  directed  tlie  aJlowance  of  $6,576.30, 
beinff  one  of  the  items  of  the  general  account 
wllich  was  elainied  by  Nicolas  Girod  against 
Claude  Franyois  Girod  after  the  death  of  the 
said  Olaode,  and  the  estate  of  Nicolas  Girod 
shall  be  credited  with  any  payments  that  have 
been  made  on  account  of  legacies  left  by  the 
said  Claude,  with  interest  tliereon.  And  the 
estate  of  the  said  Nicohis  Giro<l  shall  be 
credited  with  one  half  of  the  rents  and  profits 
of  the  plantation  and  slaves  of  Bayou  La- 
fourche, up  to  the  time  when  Jean  Francois 
sold  his  interest  in  the  same  to  Nicolas  Girod. 
And  the  said  master  shall  al.'^o  credit  the  estate 
of  the  said  Nicolas  Girod  with  the  actual  cost 
in  money  expended  by  the  said  Nicolas  Hi 
pernmneiit  imjuovi ments.  still  in  existence,  of 
or  upon  any  part  of  the  estate  of  Claude  Fraa- 
9ois  Olrod,  including  improvements  of  the 
property  gained  by  alluvion,  accessory  to  the 
property  derived  from  the  estate  of  Claude 
Francis  Girod,  which  was  abandoned  to 
Nicolas  Girod  by  the  heirs  of  Bertrand 
Gravier,  bv  an  act  ofcompromi.se.  executed  on 
theSQth  of  March,  1828.  and  the  ex])enses  and 
cost  paid  by  him  in  recovering  the  alluvion  lie- 
fore  mentioned,  and  includiug  also  improve- 
ments on  the  lot  at  the  corner  M  St.  Louis  and 
Chartres  stm^t.s.  and  with  improvements  on  the 
lands  on  Bayou  Lafourche de<lucting  from  these 
last  the  value  of  the  labor  of  the  slaves  on  the 
said  plantation  aiding  and  making  such  im 
provements.  and  of  tlie  materials  procured  from 
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I  the  same.  And  the  actxial  cost  in  mooer  of  nQ 
improvements  made  by  j-uid  Ni(  oIa> '•btll  he 
I  allowed,  with  interest  aX  five  per  cent,  upon  the 
I  same  from  the  time  it  shall  be  asceftanied  <r 
found  by  the  master  that  the  sums  were  ex- 
pended. And  allowance  is,  also,  to  be  nade 
to  the  estate  of  said  Nicolafi  for  all  taies  paU 
on  the  property  of  Claude  Francois  GiR»d. 
And  the  said  master  is  hereby  authorized,  for 
the  discovery  of  the  matters  aforaaid.  to  ^^ 
ceive  from  the  parties,  upon  oath.  book*,  snd 
papers,  and  writings  in  their  custody  and  pow- 
er relatinff  thercflo  and  also  to  examine  wit* 
ncs.««e8  ornlly  or  upon  written  interrogstorif* 
in  regard  to  the  cost  'of  all  improve  (^•506 
ments,  due  notice  of  bis  proceedings  u  this 
matter  being  given  to  the  parties  or  Ikdr 
attorney. 

9.  And  the  said  master  shall  computf  whAt 
i  amount  or  the  balance  so  to  be  found  agaiatt 
I  the  estate  of  Nicolas  Olrod  shall  be  pud  to 

each  of  the  plaintiffs,  according  to  their  cW- 
I  clared  proportionate  interest  in  the  estate  of 
I  Claude  Francois  Oirod.  and  said  bekaoe  tM 
'  be  paid  to  them,  with  interest  from  the  dale  up 
to  which  the  master's  rcpcMt  may  present  s  cii- 
culation  of  interest;  and  said  pnjment  ehdil* 
made  liy  the  dative  testamentary  exeeuVi-*  nf 
Nicolas  Girod,  out  of  the  fuuds  of  said  e^latr. 
in  preference  to  any  legacies  under  the  wffl 
of  said  Nicolas  Girod.  And  for  the  Wtttr 
discovery  of  matters  aforesaid,  the  p»iriira*rc 
to  produce  before  the  said  master,  upon  otxk, 
all  books,  papers,  and  writings  in  their  ciutodj 
or  power  relating  thereto,  as  the  said  nu.<tcr 
.shall  direct.  And  the  said  master  shall,  wbm 
necessary,  examine  said  parties  upon  wiinsB 
interrogatories. 

10.  That  any  other  |>eT>tf)n  or  ivrsonn.  !mI 
now  pauties  to  the  proceedings,  claiming  titk  lo 
the  funds  or  estate  in  controversy,  or  to  aav 
part  thereof,  should  Ix'  allowed  lo  prfwat 
Iheir  claims  resiH^ctirely  before  the  said  Cir- 
cuit Court,  to  make  due  proofs  tiMroof,  sad  to 
become  parties  to  the  proceetiings.  for  th*  dnr 
establishment  and  adjudiciatioo  tJieieof.  Aixi 
that  the  costs  of  this  suit  which  have  hitlirne 
accrued  iu  the  said  court  should  lie  paid  br  ihp 
said  dative  te.stamentar)-  executors  out  o<  iIk 
funds  of  said  estate. 

11.  It  is  thereupon  now  here  adjudged  sad 
decreed  by  this  court,  that  so  much  of  the  de- 
cree of  the  siiid  Circuit  Court  as  conforms  to 
the  decree  and  opinion  of  tliis  court  be.  aadthe 
same  Is  hereby  affirmed:  and  that  this  ciasi 
b<'.  and  the  same  is  hereby  remande<l  u.  the 
said  Circuit  Court,  with  directions  to  allovs^f 
person  or  persons  not  now  parties  and  <  ' 
title  to  any  portion  of  the  estate  in  ctmtr 
to  become'  parlies  to  the  suit,  to  present 
claims  and  make  due  proof  tl|mof»»iii 
such  further  proceiMlinirs  to  tie  had  tlier^  ll 
conformity  to  the  decree  and_opiaioB  of  tlii 
court,  as  to  law  and  jiMtloa  I  ~ 


ntiHl-.-)   TIiiw..  27(5:    fi  How 
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.«7*J  *THE  UNITED  STATEii.  PtainUfft, 

r 

WILLIAM  S.  ROGERS. 

nftinn  tribr* — I/iica  for  j>ii 'n'^h  merit  tif  oJ^tHtU 
— trial  of  offennfjt — pUn  of  luUtpOon. 

The  United  Stated  Imve  udopted  the  principle 
Viiuilly  edtabllsbud  by  Europ<}an  natlonH.naniely, 
lat  theaboritrinal  triben of  Indians  in  North  Ainer- 
»  an*  not  r<>KHrdoda4theowncniof  tin-  territories 
hich  they  resneclivr-ly  occupied.  Their  oouati-y 
dividix]  ana  parci;l(>d  out  u  If  It  had  been  vs- 
int  and  unoccupied  liuid. 

If  the  propriety  of  oxercisiiiir  this  power  were 
>w  an  op(>n  question,  it  would  M  ooe  for  the  law 
mkiiiKHnd  political  deiwrtment  of  the  fforem* 

1'.  and  not  the  judicial. 

<  Indian  tribes  rer^idinK  within  the  territorial 
;^  of  tlie  rnitcd  States  are  subject  to  tlioirau-  > 
•  :t\ .  juid  where  the  country  o«"cu|)ied  l>y  them  | 
ii't  within  the  HinitM  of  anyone  of  the  Stute*. 
>nifre«^  tnuv,  li\  law,  punish  any  offense  <  unuiiit- 
'I  there,  no  matter  whether  the  ofTendi  r  be  a 
l>itf  man  or  an  Indian. 

Til. 'tijlh  , section  of  the  Act  of  Hoth  .Iiine,  IK'M. 
i-t«'nii.s  the  huvs  i,{  the  rniti-d  Sfati  >  <i\  cp  tin-  In- 
nn  countrv.  with  ii  proviHo  that  th<  \  shnll  not  in- 
mle  puni-hiiH  iit  for  "irrinie-  coniiiiitted  by  one 
<h  in  ajfidnHt  the  pt-nion  or  pntiK-rtj'  of  aiiotlier 
tiiii." 

I  hiH  exM-'itiiin  diM'M  n<»t  einbiiKc  the  cum'  of  a 
1  f<' nuui  who,  at  nuitureufre,  is  ai|i)|it«-<l  into  an 

•  hsm  trilH".    He  is  not  an  "Indian,"  within  the 
>ii!i:ii»f  ot  th''  luu  . 

rh«-  PreMtv  with  the  ( 'hcrokccs concluded  at  New 
'   fa.  In  IKVi,  allows  the  Indian  Council  to  make 

for  tlu'ir  own  peoide  orsiich  |MT<sons  as  ha\»' 
Mtiect«H|  theuivh  I  -  ^^  iih  tlii  in.  Btit  it  also  pro- 
tiiat  -iM  h  laws  sliaii  n<it  be  iuuonsistcnt  with 

..f  r.,nj:ie<^.  The  Act  of  iHSi. therefore, ooo- 

il«  and  explains  the  treaty. 

l!  re>-n)f^  !ioin  thcM?  principles,  that  a  plea,  set 

•  tiy  ii  white  man.  alieuriuir  that  he  had  been 
<i|.te«l  l»v  an  Indian  tribe,  and  was  not  Mitiject  to 
e  Jurimliution  of  the  Circuit  Court  of  the  Uuited 
M«e»l*  not  valid. 

^inS  ease  came  np  <m  a  certificate  of  diTtoion 

from  the  f  ire  uit  Court  of  the  United 
ales  for  the  Di-^trict  of  Arkansas. 
At  the  April  Term.  1845.  of  the  Maid  Circuit 
mrt.  the  grand  jury  indicted  William  S. 
•^'crs  for  the  murder  of  Jacob  ^licholKon. 
>th  Rogers  and  Nicholson  were  alleged.  In  the 
dictment.  to  In-  "white  men  ana  not  In 
ann. "    The  ulTcuse  was  churfred  to  haveljcen  i 

iriiitte<l  within  the  jurisdiction  of  the  court. 
:it  is  to  say,  in  that  part  of  the  Inditin  i 
untry  west  of  the  State  of  Arivausas  that  is 
1)11' le.l  ii<)rtli  by  the  north  line  of  lands  a"- 
;oed  to  the  Osage  tril>e  of  Indians,  produced 
»t  to  the  Slate  of  Mismuri,  west  by  the  Mex- 
in  p^vscssions,  south  by  Rctl  River,  and  ejtst  | 

the  we»t  line  of  the  now  State  of  Arltansas  i 
d  the  State  of  Missouri  (the  same  being  terri-  i 
annexed  U)  rlie  said  District  of  Arkansas.  ! 
:  tiie  purix)^'8  iu  the  act  of  Congrefiti  in  that 
half  made  and  provided). 
The  defendant  filed  the  followiiic:  jilea : 
**  And  the  defemlant  iu  his  own  proper  per- 1 
1.  conges  into  court,  and.  having  heard  the 

:  irulirtment  read,  shv«i  that  the  court  f)iijrht  ' 

lo  lake  further  cognizance  of  the  saiil  pros- 
Utkm,  becatise.  he  says,  heretofore,  to  wit.  on  ' 

•  day  of  NovcmlK'r,  lH;}<i.  he  tlieu  be- 

:  a  free  white  man  and  a  ciiizcu  of  the 
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United  States,  and  having  beeu  born  in  the  said 
United  States,  voluntarily  and  of  his  free  will 

removed  to  the  portion  of  ilic  country  west  of 
the  State  of  Arkansas,  assigned  and  be 
to  the  Charokee  *tri)K'  of  Indians,  and 
did  inrorpomte  hinist  If  wiih  said  tri 
from  thai  time  forward  became  and  continued 
to  be  one  of  them,  and  made  the  same  his 
home,  without  any  intention  of  returning  to 
the  said  L'uilcd  Stales;  and  that  ufterwartls, 

to  wit,  on  the  day  of  Nf)veml>er,  18%, 

he  intermarried  with  a  Cherokee  Indian  woman, 
according  to  the  forms  of  marriage,  and  that 
lie  continued  to  live  witli  the  sjiid  Cherokee 
woman,  as  hia  wife,  until  September,  1848, 
when  she  died,  and  by  ber  bad  several  children, 
now  liviiii;  in  t)ic  Cherokee  nation,  which  to 
ills  and  their  home. 

"  And  the  defendant  further  savs,  that,  from 
the  lime  he  removed,  as  aforesaid,  he  incorpo- 
rated hituself  with  the  said  lril>e  of  Indians  as 
one  of  them,  and  was  and  is  so  treated,  recog- 
nized, and  adopted  by  said  tribe  and  the 
proper  iiuthoritics  tliereof.  an«l  exercised  and 
exercises  all  the  ri-jhls  and  privileges  of  a 
("herokt  c  Imliaii  in  naid  trilx'.  ainl  wa-^  and  is 
domiciled  lu  Ihe  country  aforesaid;  that,  before 

'  and  at  Ibe  time  of  the 
commission  of  the  supposed  crime,  if  any 
such  was  eommilted,  to  wit,  in  the  Indian 
cotmtry  aforesjiid,  he,  the  defendant,  by  the 
&cla  afbreeaid,  became,  and  was.  and  slili  is,  a 
ciliseen  of  the  Cherokee  nation,  and  became, 
and  was,  and  still  is,  a  Chcmkic  Indian,  with- 
in the  true  intent  and  meaning  of  the  act  of 
Congress  in  that  behalf  provided.  And  the  said 
defendant  further  says  that  the  said  .lacob  Nich- 
olson, long  before  the  cummiKsion  of  said 
crime,  if  any  such  was  committed,  although  a 
native  born  free  white  male  citizen  of  the 
United  Slates,  had  M  illed  in  Uie  tract  of  coun- 
try assisned  to  said  Cherokee  tri t)e  of  Indians 
west  of  the  State  of  Arkansas,  without  any  in- 
tention of  returning  to  said  United  States;  that 
he  intermarried  with  an  Indian  Cherokee 
woman,  according  to  the  Cherokee  form  of 
marriage;  that  he  was  treated,  recognized,  and 
adopted  i)y  the  said  tribe  as  one  of  theiu,  and 
entitled  to'  exercise,  and  did  exercise,  ail  the 
rights  and  privileges  of  a  Cherokee  Indian,  and 
was  permancnlly  domiciled  in  said  Indian 
country  as  Ixis  ht>me,  up  to  the  time  of  liis  sup- 
posed murder. 

"And  the  said  defendant  further  savs  that, 
by  the  acta  aforesaid,  he,  the  said  Jacob  Nich 
olBon,  was  a  Cherokee  Indian  at  the  time  of  the 
commission  of  the  said  supiiosed  crime,  within 
the  true  intent  and  meanin-;  of  the  act  of  C<m- 

f ress  in  that  l>ehalf  made  iind  provided.  Where- 
ore  the  defendant  says  that  thi^;  ( ourf  has  no 
juri-sdiction  to  cause  the  defendant  lo  make  a 
further  or  other  answer  to  said  bill  of  indict- 
ment, for  said  supposed  crime  alleged  in  the 
bill  of  iudictment.  And  the  defendant  prays 
judgment,  whether  he  shall  be  held  bound  to 
furtiier  answer  said  indictment." 

To  this  plea  the  District  Attorney  of  the 
United  State«  filed  the  fnlldwing  demurfcr: 

"And  the  said  United  Slates,  by  Samuel  H. 
Hempstead.  District  •Attorney,  come  r*B©0 
and  say,  that  the  sjtid  first  plea  of  the  def<'nd 
ant  to  the  jtuisdiclion  of  this  honorable  court 
to  inauflOteint  in  law,  and  that,  by  reason  of 
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anything  therein  contained,  this  court  ouprht  •  injir  political  rights  and  powers  •mch 

not  lo  refuse  l<>  c'litcrtain  further  juiiMlicti(ui   i/r  iln  iii  lo  receive  nD<l  ;n!nj.t  m-  ra 


Mtatbor 

raembrtv  t.f 

of  the  crime  in  said  bill  of  indictment  alleged.  '  their  Slate,  tho  subjects  or  citizens  o(  other 
"  And  the  following  causes  of  demurrer  are  |  States  or   gOTemments,  with   the  lama 

assigned  to  said  i>lt  a:  of  puch  sul)jecLs  or  citizens,  and  particular 

That  a  native  bom  citizen  of  theilv  the  citizens  of  the  United  Statet.  tml 
United  States  cannot  expatriate  himself,  so  as  |  thereby  to  sever  thdr  allegiance  and  dliaeMUf 

to  owe  no  nHc;;innrr  in  the  United  States,  with-  from  the  States  or  governmcriTs  to  whirh  ibfv 
out  iiome  law  authorizing  him  to  do  ho.  .  previously  appertaiucd.  and  to  naturalize  hxL 

**2d.  That  no  white  man  can  rightfully  be- 1  subjects  or  citizens,  and  make  them  eielttirriir 
come  a  cilizcn  c^f  the  Chen^kcr  tribe  f>f  Indians,   f)r  (  fTt cinall}'  membcn^.  subject*,  or  Ht'7rn=  r"f 
either  by  marriage.  residt  rKc,  adoption,  or  any 
other  means,  unletw  the  jiropcr  authority  of  the 
United  Slates  shall  authorise  such  incorpora- 
tion. 

"fid.  That  the  prOTilO  of  the  ad  of  Con- 
gress relating  to  crimes  committed  by  one  In 


the  ,-^ai(l  lii(fian  tribe,  with  regard  lo  civii  wni 
political  riijlits  und  obligations? 

•lili.  Could  the  H(  f  UM  (1.  1  V  any  art  or  aa^tent 
of  lii.--  uwu.  conili'.iud  wiili  ilir  ai  auihoritT 
or  asw'ut  of  the  alx've  iiierin'-iicil  trib«?,  re!«id- 
ing  within  the  tenilory  aforesaid,  «o  cbutft 


dian  upon  the  property  or  person  of  another  |  and  put  off  his  character  rights,  and  oWiot 


Indian,  was  never  intended  to  embraic  wliite 
persons,  whether  married  and  residing  in  the 
Indian  nation  or  not." 

A  I  si.  upon  the  argument  of  flie  said  demur- 
rer, the  following  questions  arose,  and  were 
propounded  for  the  decision  of  the  court;  but 
the  judges  beinir  divided  in  opinion  upon  the 
same,  upon  motion,  ordered  that  they  by^eutered 
of  recoitl,  and  certified  to  the  next  term  of  the 
Supreme  Court  of  the  Unittd  States  for  its 
opinion  and  deci^tou  theivupon : 

Ist.  Was  it  competent  for  the  accused,  lie- 
inir  a  cili/.en  of  tlic  United  States,  either  under 
the  fourth  clause  of  the  eighth  section  of  the 
first  article  of  the  Constitution  of  the  United 
Siatr<«.  or  under  any  act  of  C'emgress  p««?5cd  in 
virtue  of  the  Constitution  of  the  United  Stulcii, 
upon  the  subject  of  naturalization;  or  in  vir- 
tue of  any  admission,  obligation,  or  duty  in- 
cumlKjnt  upon  the  government  of  the  United 
States,  and  implied  by  the  said  clatisc,  section, 
and  article  of  the  Constitution;  or  any  of  the 
said  acts  of  Congress  in  reference  to  citizens  of 
the  United  Slates,  or  to  forei.irn  I'-ovenunents, 
their  subjects  or  citizens,  upon  the  authority  of 
the  wilt  and  act  of  the  accused,  and  without 
any  frrrm,  mode,  or  ( onditinn  preseribed  hy 
llie  government  of  the  United  Stales,  to  devest 
himself  of  his  allegiance  to  that  sovemment. 
and  of  his  character  of  dtixen  of  the  United 
States? 

2d.  Could  the  acciu^.  as  a  citizen  of  the 
United  States,  or  re»iident  within  the  same. 
jMiysess  the  right  or  the  power  resulting  from 
the  nature  and  character  of  the  civil  and  polit- 
ical institution^*  of  the  United  State,  or  as  ap- 
pertaining lo,  and  inhercut  in,  him,  as  a  free 
moral  and  political  agent,  or  derived  to  him 
from  the  law  of  nature  or  from  the  law  of  na- 
tions, founded  either  upon  natural  right  or  upon 
convention,  voluntarily  and  entirely  |.ut  ofl  his 
allegiance  to,  and  his  character  of  citizen  of 
570*]  the  United  States,  HdA  transfer  that 
allegiance  and  ( itl/enship  to  any  Other  goveni- 
meut,  State,  or  community? 

3d.  Could  the  tribe  of  Indians  redding  with- 
out the  limits  of  any  one  of  the  States,  but  with- 
in the  territory  of  the  United  States,  as  set 
forth  in  the  pltadings  in  this  prosecution,  and 
dt  -innaled  as  tiie  Cherokee  rril>e,  and  also  as 
tlie  (  htrokce  nation  (and  by  whom  the  accused 
alleges  that  he  has  been  adopted),  be  hdd  and 
n  coi:nize<l.  in  refen-nre  to  the  government,  and 
unde  r  the  laws  of  the  t'uiteU  btutei;,  m  a  bcpu 
rale  and  dislhict  government  or  nation, 
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tions  as  a  citizen  of  the  United  State*,  a."  xo^'t- 
come  in  his  social,  civil,  and  political  reklitw 
and  condition  a  Cherokee  Indian? 

5th.  Does  the  twenty-fifth  section  of  the  A'l 
of  Congress  of  the  SUth  of  June,  IbM,  eaiiihi 
"An  Act  to  r^ulate  trade  and  fntercon^ 
with  rlic  l:i(!i)iii  tribes,  niid  t'j  jin 
pmcc  of  the  frontiers,"  and  the  proviso  to  ibn 
section,  limit  the  operation  of  the  said  act,  sm! 
give  effect  to  the  said  provisrt.  tr.  ir.Matrv-^ 
of  crimes  committed  by  natives  of  the  Indiw; 
tribes  of  full  blood,  against  native  Indian*  cf 
fidl  l)!oo<l  only;  or  do  the  said  s»  rtiAn  and  f-C' 
viso  have  reference  also  to  liult:u>  oativfsv  m 
others  adopted  by,  and  pr'nini"  ntly  m-if{(«t 
witliin,  the  Indian  tribis;  or  have  thiy  reiati-.r, 
lo  the  progeny  of  Indians  by  whites  or  by  :iv 
groes,  or  of  whites  or  ncgrow  bv  Indi  u  i,  *l<i  rr. 
or  permanently  resident  within  the  Indian  tribe* 
and  limits,  or  to  whites  or  free  negnies  br»ni 
permanently  resident  in  the  tribes,  or  to  negrr*^- 
owned  as  slaves,  and  resident  w  itbin  ihe  lad»a 
tribes,  whetlier  procured  by  purchase,  or  tkw 
born  the  jiroju-rty  of  Indian^-'' 

6th.  Docs  the  plea  intcrpo&ed     the  aora)r<i 
In  this  prosecution,  the  facts  whereof  aiv  id 
mittrd  by  the  demurrer.  eoi>iitiiic  a  vaM 
jection  to  the  jurisdiction  of  this  court! 

The  twenty-fifth  swiion  of  the  Art  of  IW. 
roforred  to  in  the  fifth  ("tint  cfrtifH  enw'- 
ns  follows:  '*  That  ^e-  much  of  the  ia^»^i  uf  lU 
United  States  as  provides  for  the  puoirfuw' 
of  erlnus  rr»mmiit(xi  within  anv  pLice  wiihl' 
the  sole  and  t-xelusive  jurisdiction  *t>(  [*071 
the  United  States,Bhall  be  in  force  hi  the  ledtaa 
country;  provided,  that  the  same  .shall  not  ct 
tend  to  crimes  commit  tcnl  by  one  Indian  asxic^ 
the  person  or  property  of  another  Indiiio." 

The  defendant  moved  the  court  for  aneidtf 
to  discharge  him  from  imprisnnmeot.  tm  Qt 
ground  that  the  court  were  divided  in  <^akc 
on  his  plea  to  the  jtuisdiction;  but  tte  ceart  , 
overruled  the  motion,  anditsmandedltetittr 
custody  of  the  marslial. 

The  case  come  up  to  this  court  upoa 
points  oertifled,  and  was  axgoed  by  Mt\  JKi*^ 
Attorney-General,  on  behalf  of  tte  Ciirf 
States. 

.Vr.  rhufJuMieeTjkXKt 
ion  of  the  court: 

This  case  h»is  U'cn  sent  here  bv  the  Cvrnk 
Court  of  tlie  United  States  for  ilie  HatfUlrf 
Aii;au:^is,  under  a  certificate  of  dlfUp  ^ 


,  .>LlKuu^l^<,  unucr  a  ccruncaie 
i  opinion  betweon  (he  juitloae  ftf  l 
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It  appears  by  the  rect)r»i  lliut  WilUitm  S. 
Sogers.  li  w  hite  man,  woa  indicted  in  the  above 
mcDtioneil  eomt  for  miji(l«T.  cluirged  to  imve 
been  runimitit^d  upou  u  Lil  t !i ill  .Jupoh  Nichol- 
Boo,  alK)  a  white  man,  in  tlu-  lonnti  v  now  oc- 
cupied and  allotted  by  the  Ihwk  of  tiuj  Unil4;d 
$[ti\vA  to  the  Cherokee  Indians. 

Thf  i\(  (  u&od  put  in  a  speciid  plea  to  the  in- 
diiinwnt,  iii  wliich  he  aven»  that,  having  been 
a  cilixen  of  the  United  States,  he,  long  before 
till- dST  MM' chni  ^Lil  is  huppo.scd  to  liavo  been 
commitled,  voluntarily  removed  to  the  Chero- 
kee ootmtry,  and  made  it  hw  home,  without 
auy  intention  of  returning  to  tlic  United  Slates, 
tlmt  he  incorporaVed  himself  wiih  thenaid  tribe 
of  Indi  uis  'M  one  of  them,  and  W2i»  no  treated, 
nrogtii/'  <i.  iiiiil  ailopfed  by  the  said  tribe,  uuil 
tbe  projxT  auihorilies  thereof,  and  exercised 
all  Ibe  rights  and  privileges  of  a  Cherokee  In- 
dian in  the  said  tribe,  and  was  domiciled  in 
Uk  ir  country ;  thai  by  these  acts  he  became  a 
ciiizea  of  the  Cherokee  nation,  and  wjis,  and 
Mili  if),  a  Cherokee  ladiaa,  wiiliia  the  true  in- 
tent and  meaning  of  the  act  of  Congrcsiiin  that 
bfhalf  raa<l(:  iind  iiru vidi d  ;  thai  the  >!ii(l  .Ta?ob 
Nicholfiun  had  in  lil^u  manner  become  a  Cburo 
kee  Indian,  and  was  such  at  the  time  of  the 
(flniinission  of  the  said  supposril  crime,  within 
ilif  true  intent  and  meaning  of  tiie  net  of  Con- 
grew  in  that  behalf  made  and  provided;  and 
that,  therefore,  the-  court  had  no  jurisdiclion  to 
tausc  Hie  defeudHUt  lo  make  a  further  or  other 
ntisuer  lo  the  siad  indictment. 

Thi-  is  tin  sntistance  of  the  plea,  and  to  this 
i  k.i  lUc  uaoiutv  fur  the  United  States  de- 
murred, setting  down  the  causes  of  demurrer 
which  appear  in  the  foregoing  alatement  of  tbe 
cue. 

Several  <iii".'sti(»iis  have  been  propounded  by 
ibe  Circuit  Court,  which  do  not  arise  on  the 
plea  of  the  accused,  and  some  of  them,  we 
;':iiik.  cannot  be  material  in  tin- decision  of  the 
uLse,  and  need  not,  therefore,  be  answered  by 
tliisoourl. 

The  country  in  which  the  crime  is  charged 
t'>  have  Ix  en  conuuitted  is  a  part  of  the  lerri- 
(orv  of  lh(  L  niied  States,  and  not  within  the 
t"»^2*J  ^liniits  of  any  particular  Slnt'\  It  is 
irdc  that  ii  is  occupied  by  the  tribe  of  Chero- 
liee  Indians.  But  it  hM  been  assii^ned  to  them 
by  the  United  Slates  a«  a  place  of  domicil  for 
tLe  tril)c,  and  thoy  hold  and  occupy  it  with  the 
a-^Mjut  of  the  United  Slates,  and  under  their  au 
ihority.  TJio  native  tribes  who  were  found  on 
UiU  conthient  at  the  time  of  its  dtecoTery  have 
never  l>e(  n  acknowledLTcd  or  treated  as  inde- 
pcodeul  nations  bv  the  European  governments. 
OfM*  regarded  as  the  owners  of  the  territories 
Ihr  y  re«pcrtivt  ly  occupied.  On  the  contrary, 
the  whole  continent  was  divided  and  parceled 
out,  and  grunted  by  the  governments  of  Europe 
a.'  if  it  had  been  vacant  and  unoccupied  land, 
and  the  Indians  continually  held  to  be.  ana 
triiited  as,  aab|ect  to  their  aominlon  and  ooo- 
trol. 

It  would  be  useless  at  this  day  to  inquire 
whether  the  principle  thus  adopted  is  just  or 
out;  or  to  speak  of  the  manner  in  which  the 
power  claimed  was  in  many  instances  exercised. 
V  i-i  due  to  the  United  States,  iiowevc  r,  to  -.ly, 
Uua  while  ihey  have  maintained  the  doctrines 
upon  this  subject  which  had  been  previously  es- 
tabtislicd  by  otbor  natioBa,  and  uuiBted  upon 
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the  same  powers  and  dominion  within  their 
lerriiory,  yet,  from  the  very  moment  the  gen- 
eral government  came  into  existence  to  this 
time,  it  bus  exercised  il.s  power  over  this  unfor- 
tunate race  in  the  spirit  of  humanity  and  jus- 
tice, and  has  endeavored  by  everj'  mcuns  in  its 
power  to  enlighten  their  minds  and  increase 
Eheir  (  omforl.s,  and  to  k,iv(  them  if  possible  fi  om 
the  consequences  of  their  own  vices.  But  had 
it  been  otherwise,  and  were  the  right  and  the 
propriety  of  exercising  this  power  ni>w  open  fo 
question,  yet  it  is  a  question  for  the  law  mak- 
ing and  political  department  of  the  government, 
and  not  for  the  judicial.  It  is  our  iluiv  te»  ex- 
jwund  and  e.\ccule  ihe  law  as  wc  liiul  ii,  uiiil 
we  think  it  too  tirmly  and  clearly  eslablished  i(» 
admit  nf  liispufc.  that  'tie  Indian  frib«'*  residing 
wuliiii  tbe  territorial  limiis  of  ihe  United  Slates 
are  subject  to  their  aulhoriiy,  and  where  the 
country  occupied  by  ihcm  fs  not  wiibin  the 
limits  of  one  of  the  Stales.  C;ongre.H.s  may  by 
law  punihh  amy  olTenst;  committed  there,  no 
matter  whether  the  offender  be  a  while  man  <ir 
an  Indhm.  Consequently,  the  fact  that  liogers 
had  l)ecome  a  member  of  the  tril>c  of  C'bero- 
kees  is  no  objection  to  the  jurisUiciiou  of  the 
court,  and  no  defense  to  the  indicfment,  pro- 
vided the  case  is  embracr  d  !>y  tbe  provisions  of 
the  Act  of  Congress  of  the  iiOth  of  June,  IbM, 
entitled  "  An  Act  to  regulate  trade  and  inter 
course  with  the  Indian  tril)e.%  and  tO  preserve 
the  pence  uf  ibc  frontiers." 

By  the  Iwenly-llflh  section  of  that  act.  the 
pHwner,  if  found  Lcuilty,  is  undoubtedly  liable 
lu  puuiaUmenl,  uuio.s  lie  comes  within  the  ex- 
ception contained  in  the  proviso,  which  is,  thai 
the  provisions  of  lhat  section  "shall  not  ex- 
tend tocrimes  committed  by  one  Indian  against 
the  per.'-on  or  property  of  another  Indian." 
And  we  ttiink  it  very  clear  that  a  wiule  man, 
who  at  mature  age  is  adopted  in  an  Indian 
tribe,  does  not  therel>y  become  an  Indian,  and 
was  not  *intcndeU  to  be  embraced  in  [*573 
tbe  exception  above  mentioned.  He  may  by  s 
such  adoption  become  entitled  to  certain  ])rivi- 
leges  in  the  tribe,  and  uiukc  hiuit-elf  amenable 
to  their  laws  aid  usages.  Yet  he  is  not  au  In- 
dian; and  the  exception  is  confined  to  iho.se 
who  hy  the  usages  and  customs  of  the  Indians 
are  regarded  as  belonging  to  their  race.  It  does 
not  speak  of  members  of  a  trilx  ,  but  of  the  race 
generally — of  the  farailv  of  iDtliuus;  uud  it  in- 
leniied  to  leave  them  both,  as  regarded  their 
own  tribe,  and  other  tribes  also,  lo  be  governed 
by  Indian  usages  and  customs.  And  it  would 
perhaps  be  found  diir:eull  to  preserve  pcaCO 
among  them,  if  while  men  of  every  description 
might  at  pleasure  settle  among  them,  and,  by 
lirocurini;  an  adopt if)n  by  tme  of  the  tribe-«i, 
throw  oli  all  responsibiliiy  to  the  laws  of  the 
United  States,  and  claim  to  be  treated  by  the 
govornroent  and  its  officers  as  if  they  were  In- 
dians born.  It  can  hardly  be  supposed  Utat 
Congress  intended  to  ^rraiit  such  exemptions, 
especially  to  men  of  that  class  who  are  most 
likely  to  become  Indians  by  adoption,  and  who 
will  generally  be  found  the  most  raischievouB 
and  dangerouB  inhabitants  of  the  Indian  coun- 
try. 

It  may  have  been  supposed  that  Ihe  Treaty 
of  New  Echota,  made  with  the  Cherokccs  in 
18S5.  ought  to  have  some  Influence  u]x>n  the 
oonatruction  of  tlUs  act  of  Coogreas,  and  ex- 
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lend  the  exception  to  all  the  adopted  members 
of  the  tribe.  But  there  Is  nothing  In  Hut  treaty 

in  confttrt  with  the  constrnction  wo  havo  i:ivt>n 
to  the  luvv.  The  tifth  urlicle  of  ihc  inmiy  >Ai\m- 
lates.  it  is  true,  that  the  United  States  will  .se- 
cure to  the  Cherokt'f  ualina  the  right,  by  their 
national  councils,  to  mukv  and  carry  into  effect 
.such  laws  as  they  may  deem  necessary  for  the 
govern  meat  and  proteclion  of  the  persons  and 
property  within  their  own  country,  belonging 
to  their  pL-<>|>l<',  or  siicb  pi  iNons  jis  have  con- 
a«clf)tl  theimclvcs  with  thum.  But  a  proviiio  im- 
mediately followfi,  that  «uch  1aw«  Khali  not  be 
inrnnsislcnl  with  iho  rnnstidilion  of  llic  UniU'd 
States,  and  such  m  lH  of  Congrci^  a.s  had  been, 
ormight  be  pa-ssed.  nrgulating  trade  and  inter- 
rnursowith  the  Indiatn.  Xow,  tlienrt  nf  Cnn- 
grefvs  under  which  tlie  prisouer  it*  indicted  had 
oevn  \),f<Hec\  bat  a  few  montiis  before,  and  this 
proviso  in  the  treaty  *fhnw!5  that  the  stipulation 
above  mentioned  wtu^  nt»t  intcudcd  or  uudertslmxi 
to  alter  in  any  manner  its  nrovisions.or  affect  its 
construction.  Whatever  obligations  the  prisoner 
may  hiive  taken  upon  himself  by  iK'coming  a 
Cherokee  by  adoption,  his  responsibilii y  to  ilie 
laws  of  the  Uoiled  btatea  remaiocd  uachaoged 
and  undfndnlBhcd.  He  was  irtill  a  white  man, 
of  the  white  race,  and  thcrfforr  not  within  the 
exception  in  the  act  of  Congress. 

We  are  therefore  of  opinion  Chat  the  matters 
stated  in  the  pli-a  nf  the  (ircuscii  do  not  con- 
stitute a  valid  oltjcction  tu  the  jurisdiction  of 
the  court,  and  that,  if  he  is  found  guilty  u(x>n 
the  indiclmrnt.  lie  i«  liable  to  (lie  puni^htncnt 
provided  by  the  act  of  Congress  Ixjfore  referred 
to.  and  is  not  within  the  exceptitm  in  relation 
574*1  to  Indians.  'And  we  shall  direct  this 
opinion  to  be  certified  to  the  Circuit  Court,  as 
tlie  answer  to  the  w;vcral  questions  slated  in 
the  certillcate  of  division.  We  abstain  from 
giviMi?  a  specific  answer  to  each  que.«*tion.  be^ 
cause,  as  we  have  ahcudy  said,  sonic  of  tbi  in  | 
do  uot  appear  to  arise  oul  of  the  case,  and,  upon 
questiona  of  that  description,  we  deem  it  moat  I 
advlaable  not  to  expreeaan  opinion. 

8.  C,  Hoinp..  4:.M. 

CiUjd-11  WaJl.,  010;  11  Wall,,        1  DUI..a85,  Z7tf  ; 
Hemp.,  AOOk 


JOHN  A.  BARRY.  PUnnHf  in  Xrror, 

r. 

MARY  JlEIiCELN  aad  ELIZA  ANN  BARRY, 

Practice. 

After  a  case  has  been  called,  and  plnt*o<l  nt  the 
footof  the  docket,  the  court  cannot  take  it  up, on 
■notion,  and  aralim  adaj  forlts  artrument,  when 
oOicr  oawai  of  meat  pubiio  iinportanee,  have 
alreadjr  been  aarifned  for  what  may  be  the  remain- 
der of  the  t»nn. 

rircTunsfnnrrs  which  led  to  the  inlrrlocn 
tory  (tpiiuou  of  the  court  io  this  case  are 
atifficlently  .set  forth  in  the  memorial  oC  Mr. 
Barry,  and  tbe  opinion  of  the  COUrt. 
'V\w  memorial  was  as  follows: 

"To  their  Honors,  the  Juotlceii  of  the  Supreme 
Court  of  the  Unilerl  Slafi-s  of  America. 
"Tile  memorial  of  John  A.  Barry  ri-apectl  ully 
represents  that  he  is  a  Britiah  aubject.  doiiti> 
( i  ird  and  mident  abroad  within  the  dominioua 


j  of  her  Britannic  Majei»ty;  that,  for  aomeooo- 
siderable  time  past,  he  ha«)  had  upon  the  doelEfl 
1  of  this  honorabb-  court  h  biirbly  important  and 
most  interesting  cabe,  uu  a  writ  of  error  to  tli€ 
Circuit  Court  fSrtbe  Soutiieni  District  of  Nev 
York :  that, consequently,  he  came  over  tn  tb*^ 
United  States  in  November.  1844.  to  utitml  to 
the  said  case  at  the  last  term  of  this  boDortbk- 
court ;  but  the  number  of  the  ca<»c  being  12?. 
he  was  greatly  disappointed  in  being  oblipi  to 
return  to  bi>«  bonu-  wiiliout  its  having  been 
reached;  that  he  has  nuw  again  come  over  to 
thie  oouotry  for  the  purpoae  of  meeting  the  «M 
case;  hn\,  owinrr  to  an  unusual  b  riL'ib  of  p.ii- 
age.  did  nul  arrive  at  Boston  until  after  this 
honorable  court  bad  commenced  \u  prwrut 
session;  that  it  was  his  intention,  urd  in!] -n 
pectation,  to  have  been  before  ibis*  liononblt 
court  whenever   the  said  case  (No.  7?)  «a 
the  present  rub'ndar  should  Xm-  called;  but. 
owing  to  an  attack  of  bodily  indi8po!»ition.  hf 
was  detained  in  New  York  until  he  became 
apprehenaiTe  that  he  might  not  be  enabled  to 
be  proaent  at  the  call  of  the  said  case  in  its  n>^ 
ular  onler;  thai  be  thereupon  wrote  a  Ktitr 
to  W.  T.  Carroll,  Esq.,  the  clerk  of  thi»boQw 
able  eoort,  intimatingr  his  ndd  apprehenrioB.  ia 
order  that, should  it  Ix'  reali/.i  il.tbe  cauv  thereof 
might  be  communicated  to  *Tour  htm-  [*575 
ora,  in  the  hope  that,  nnder  the  dmmilsaen. 
your  honors  would  be  plca.^d  to  permit  tJif 
case  to  Ite  passed  over  without  prejudice  until 
vour  memorialisl'a  arrival  in  Wa.Hhinjrton ;  thai 
he  recrived  an  an«rwrr  from  the  siid  W.  T 
Carioll,  Esq..  aciiaowlcdging  his  rccvipl  of  tin  [ 
said  letter,  but    informing  your  memonali--i  t 
that,  unfortunately,  the  case  had  been  reacbei 
only  the  dav  before,    when,  agreeably  tn 
the  forty  third  rule  of  court,  the  said  case 
placed  at  the  foot  of  the  calendar:  that,  in  the  i 
event  of  its  so  remaining, 
will,  if  he  shall  live,  be  necessitated  to  com-.' 
again — a  third  time— to  this  country,  at  Mbe 
next  aettin^  of  this  honorable  court,  as  no  prob-  j 
ability  exists  that  llie  cilsc  can  be  n-achi-d, 
in  its  new  po:»iiion.  during  the  present,  term 

"Your  memorialist,  therefore,  respectfully 
prays,  that,  in  consideration  ».f  tlit-  f-.ri'^icjr  i 
premi/>ei»,  and  further,  that  iht  ea.**  is  one  in  ^^ 
ation  to  the  writ  of  Ao/m^m  c^rpu«,  in  favor  of 
iberty,  in  proceedinir*  nn  wiiirh  courts  are  «c 
customed  to  rela.x  thai  siriugrnc  y  of  technics! 
re<piirfineniii  so  .strenuously  arlbf  red  to  and  in 
8)«ted  on  in  ordinary  formal  suits  at  law,  tlx 
said  forty-third  rule  of  oonrt  mar  not  be  «b 
forced  on  the  present  occasion   bnt  that  yout 
memorialiat  may  be  heard  in  the  matter  at  Midi  ' 
earlier  day  as  may  comport  with  the  coavea- 
ienci'  of  your  botior-.  or  be  appt>inled  forlfcf 
purjio-e-  by  thi«  honorable  court. 

"JoBK  A.  BiBar. 
"Washington.  D.  C.  February  6th.  ISM " 

Mr.  CAKTJiMlteTAiiBYdelimdtheoiiiilfle 

of  the  court:  i 

lu  the  case  olJohn  A.  B«in-y  v.  .V-trj?  Jfef 
r^in  and  Elan  Ann  Bnrry,  a  motion  wasflttAe 
on  Friday  last  by  the  plaintiff  in  error  d* 
assign  some  day  durlnj^  tlie  pre*»eat  tenn  for 
tb'-  !iriruinent.  A  pc'lition  wns  filed  at  tbc  I*.*! 
term  by  one  of  the  defeodauta  in  error,  pnriaf 
thai  the  writ  of  error  might  be  disiiiM  for 
want  of  jurladictton.  The  caae  hi  the  iq|«lv  | 
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order  of  business  was  called  on  the  15th  day  of 
Jaoaarj  last,  and  neither  ptirty  appearing,  it 
was.accordini^  to  the  rules  <>f  the  (  ourt.  placetl 
•t  tite  foot  of  the  calendar;  and  ii  is  now  evi- 
deot.  from  the  number  of  cases  standing  before 
It,  that  it  cannot  be  rcaclnd  durini;  the  present 
term,  unless  by  a  special  order  of  the  court 
giving  it  priority. 

There  are  two  (lufstions  in  the  rase,  botli  «<f 
Ihem  grave  and  s<  ri<nis  om-s;  Iht.  Wlietber 
tfail  court  have  jiiriMiietion  upon  a  writ  of  error 
in  a  case  like  tlii-;:  and,  2d.  If  it  should  be  de- 
termined that  it  luiH Jurindictiou,  then,  whether 
the  Circuit  Cotirt  committed  an  error  in  refusing 
to  award  the  habetu  eorpv*. 

An  this  controversy,  while  it  continues  \in- 
decidefl,  must  l>e  a  painful  one  to  the  parties 
oD  both  mlvn,  the  court  feel  every  disposition 
to  bring  it  to  a  speedy  bearinf^,  ff  it  ooaM  be 
'lone  williout  inj'i^ticL'  to  others;  and  if  the 
motion  to  luuiigu  a  day  was  liable  to  no  other 
objection  tban  that  it  would  bea  departure  from 
'he  order  of  Ini^iness  proscribed  by  tlie  rules, 
o70*j  there  would  be  no  dithculty  *in  making 
this  case  an  exertion,  and  assigning  a  day  for 
tht'  lit  arini;. 

But  at  the  present  peri«)d  of  the  term,  the  a»- 
«i^nraent  of  a  particular  day  for  tba  trial  of 
(hix  ease  involves  other  and  liipher  considera- 
li'iriN  tluin  that  of  u  mere  deparaire  f  rom  estnh- 
l!*he<I  rules.  In  four  or  five  weeks, at  farthest, 
the  court  will  be  compelled  to  close  its  session, 
in  onier  to  enable  its  members  to  perform  their 
duties  at  the  circuits;  and  several  important 
ca^es,  some  of  wluch  entuiotbe  qontinued  with- 
out producing  mudi  public  inconvenience  in 
three  f»r  more  of  the  Slates,  have  already  been 
«l)ccially  assigned  for  argument,  and  the  order 
in  which  they  are  to  be  talten  up  announced 
from  the  bench;  and  in  obedience  to  this  notice 
<"uns<  l  bavfj  been  for  some  lime  past,  and  still 
tit<\  :iti  <  ii  lingtoarsuethem.  It  is  very  doubt- 
ful uhcther  enoutjn  remains  of  the  term  to 
enable  the  court  to  dispose  of  tlie.se  cas**,  and 
it  is  probable  tliat  one  or  more  of  them  may  of 
necessity  he  continue<].  Under  such  circum- 
•lances,  we  cannot,  without  injustice  to  others 
and  inconvenience  to  the  public  in  several 
of  the  States,  matte  a  new  and  unexpected  ar- 
nmgement  in  ibe  order  of  businesM,  bv  which 
another  case,  not  cnfille<l  to  priority,  U  Inter- 
[X'stnl  out  of  its  proper  order. 

The  case  in  question  mutt,  t/tere/ore,  utand 
OUT  untU  Uu  next  term, 

&GL,SRow„  UB. 


EDWARD  BRADPOltD.  Ptaintiff  in  Error, 

r. 

HOBEUT  W.  WILLIAMS.  D^end^U,  axt> 

JOHK  JUDGE,  IHainUff  in  Error, 

p. 

ROBERT  W.  WILLIAMS.  Ufjautunt. 

t'larida  ttaiut^ — »uit  on  bond  by  aat^fMe — 
ttU^or  and  ohligf«  name  prrimn — e/seeuHon 
nefd  not  U  proted  unl^nn  deni'td  >nid^  0ath— 
pnurtire  on  apjH'ul — duti/  of  rUrk. 

Mig  a  sututu  or  Florida,  where  suit  Is  brought 
upon  a  bond,  the  plalntiir  need  not  prove  Itaezeon- 

HOWABD  4. 


tlon  unit  s<5  the  defendant  denies  it  under  nnth.  It 
also  ])i(>\  idi  s  that  hiu  H  an  InHtruim  nl  may  he  as- 
siK'Di  d  ;  tliat  tbo  as8i|f nee beootucs  vested  vrUtittil 
ttii-  liKtitH  of  thea8Bltfnor»  and  may  bring  suit  In 

his  own  rmini'. 

I'lidiT  ttii--  ^t.itutc,    where  ii  joint  uii'l  >-fveraI 
liorid  was  sinned  liv  thrxf  ohllvnts  and  luadi-  pa.v- 
iihlf  to  three  otilljrft's,  one  of  wixunwas  also  oni' 
of  ttie  olditfors,  and  tlie  id>liK«  es  asui^rned  theltond. 
thi' fact  ThiU  <mc  of  t  he  oMik."irs  WHS  alsoan  oldiKee 
was  no  v  alid  dt  l«  use  in  a!«uit  l)rfiug^bt  l».v  ttie  a.H- 
siiri»*e  ttjniinst  ttie  I  wn  ottier  otillK'or!). 
Tlie  inulillity  of  one  of  the  (diliBe<'s  to  sue  liini- 
;  self  did  no  inipuir  tlie  vitality  of  the  txaid.  hut 
aninuiite<l  only  to  an  ol)j^(  liun  to  a  reeo\ er,\  in  a 
I  court  of  law.    I'he  a.v^tKninent,  atid  ahiiitv  (d  the 
I  nsfllKiiee  to.sue  lu  hi.-*  o%vn  name,  removed  thisditti- 
eulty. 

I  Tlif  statute  of  Florida  i)lai  (  H  Ixaids,  as  far  a.s 
I  respe<-ts  n«*Kotl»lililty  and  the  rinUX  of  the luwitr la  e 
to  .sue  in  his  own  name,  u^mmi  the  satne  footing  as 
hills  «)f  exehaiiKeand  promls.sory  notes.  The  ease, 
therefore,  fali.s  within  the  principle  of  a  parln«»r 
drawing^a  l>lll  upon  his  boupe,  or  uiHkinK  auote  In 
the  name  of  the  ttrin,  payable  to  big  own  order, 
tiothof  Which  are  valid  in  the  hanrtsof  ahonajlde 

holder. 

THESE  were  Itindred  cases,  argued  and  de- 
cided together.   Bradford  and  Judge  were 

(ibliiTors  uiH)n  the  same  l>onds,  altbouLrb  sued 
separately,  and  the  same  qut^tiou.s  were  com- 
mon to  Iwtb  cases. 

•They  came  up  by  ^vrit  of  error  from  [*r>7  7 
the  Court  of  Appeals  for  tlie  Territory  of 
Florida. 

The  case  was  tlii«: 

The  defendant  in  error  brought  an  action  of 
debt  in  the  Superior  Court  in  the  Middle  Dls- 
frict  of  Florida  n^-ainst  (he  plaintiff  in  error, 
and  declared  upon  four  bonds,  amounting  in 
the  ftit.itrcjjate  to  the  sum  of  $4,854. Ii8,  made  by 
the  defentlant  lx;low,  William  P.  Craig,  and 
Ed.  Bradford  by  which  they  bound  themselvwi 
jointly  and  M'verallv  to  i»av  that  sum  to  William 
a.  Nuttall.  Hector' W.  iiraden.  and  William  P. 
Craig,  or  to  their  order,  setting  out  the  assign- 
ment of  said  bonds,  in  due  and  prop<'r  form, 
by  the  obligees  to  the  plaintiit  in  the  suit. 

The  defendant,  by  nis  attorney,  craved  oyer 
of  the  bonds,  and,  after  setfini:  out  the  same, 

j  pleaded  '  that  William  P.  Craig,  one  of  the 
obligoranientionefl.  was,  and  is.  the  same  iden* 
tical  person  named  William  I*.  Cnnir  as  one  of 

■  the  obligees  in  the  .said  bonds,  who.  l<»gether 
with  the  others,  had  indoraedthe  bonds  to  the 

!  plaintilT,  and  that  the  same  was  therefore  null 

i  and  void  at  law,  and  not  the  deed  of  the  de- 
fendant." concluding  with  a  verification. 

I    To  which  the  plaintiff  demurred,  and  tlie  de- 

I  fendant  joined  in  the  demurrer. 

The  court  gave  judgment  for  the  plaintiff  on 

I  the  demurrer,  which  judgment  was  athrmcd 

I  by  the  Court  of  Appeals,  upon  wbich  this  writ 
of  error  was  brotiglit. 

The  record  not  having  been  liletl  in  time,  the 
cases  had  lieen  docketed  and  dismissed  under 
the  forty  third  nde  of  court,  on  motion  of  the 
defendant  in  error,  Afterwards,  a  moiifui  was 
made  by  Mr.  Wtntrott  to  re-insiate  them.wiueli 
was  argued  by  Mr.  Wt^troti  and  oppoaeU  by  Mr. 
Thompwn;  upon  which  motion 

Mr.  Jmliee  MXrar  ddlverad  the  t^nion  of 
the  court: 

A  writ  of  error  having  been  allowed  in  this 

case,  and  the  record  not  liavitii:  been  filed  by 
the  plaiulitT  within  the  forty-tltird  rule,  a  mo- 
tion was  made  by  the  couniel  of  the  defendant, 
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on  proficnting:  a  staltmeot  of  ibe  judgment  be- 
low, regularly  certified,  to  dock  it  and  dismias 

the  cause,  whirh  the  rourt  ordered  to  be  done. 
And  now  a  inolion  is  made  to  set  aside  that 
ordOT,  on  tbe  ground  that  the  dlerk,  wbo  certi- 
fied the  jud;;ment.  nofcd  without  authority. 

The  certificate  olijected  to  is  in  the  projier 
form,  ifl  aigned  by  H.  T.  Birchett.  clerk  of  the 
Court  of  Appeals  of  F'loridn,  and  Ib  Mitheati- 
cated  by  the  senl  of  ihiU  court. 

Florida  %\  IS  iiihnitted  into  the  Union  aa  a 
Slate  on  tin-  yd  of  31;irc!i  last.  Init  provi^io^ 
was  ma<lc  under  the  8<;veiJtt'ciuh  article  in  the 
Constitution  for  the  continuuna-  of  the  courts 
and  ofticerH  of  the  territory  until  superbedcd 
under  the  laws  of  the  State.  We  think  the 
clrrk,  Imvinij;  posse.^sion  of  the  records  of  the 
Court  of  Api>eiUa,  has  a  lei^al  right,  under  its 
578*J  sanction,  to  certify  its  judgmentR,  *and 
tliereforc  thai  the  order  of  dismissal  cannot  be 
set  aside  ou  the  above  ground.  But  in  consid* 
eration  of  a  charge  of  government  in  tbe  terri- 
tory, and  the  consequent  embarrassments  mid 
doubts  io  regard  to  this  w  rit  of  error;  and  also 
in  consideration  that  the  plaintiff  in  error,  in 
seven  days  afterllir  above  dismissal,  made  this 
motion,  and  asked  leave  to  tile  the  record,  the 
court  will  «;t  aside  the  former  order,  and  per- 
mit the  record  now  tn  Ik  filed;  c*i  the  condi- 
tion that,  at  the  opiitm  of  the  defendant  in 
error,  the  plaintiff  shall  submit  tlie  csae,  oa 
printed  ars^mients,  at  the  present  term. 

In  conformity  with  the  above  order,  the  case 
was  submitted,  upon  the  followins;  printed  ar- 
^fimient-'*,  by  Mr.  \Vi'«t colt  &fui  Mr.  C.  J.  Inger/toll 
for  the  plaintiff  in  error,  and  Mr.  Thompson 
for  the  defendant. 

Mr,  WeUcoU  and  Mr.  JngerwUt  for  the  plaiut- 
iflf  In  error: 

These  cases  are  both  deiicndiiiLr  on  the  same 

firinciples.  The  statement  of  defendant  in  error, 
n  bis  brief,  of  tbe  pleadings,  is  correct.  Hie 
notice  of  the  (onrt  i«i,  however,  asked  to  the 
particular  form  uf  the  counts  on  the  bonds  sued 
on.  They  are  descrilK'd  as  the  joint  aad'several 
b  ind«  of  .Tudirc  Bradford,  and  Oaig,  and  as 
given  10  Nutiall,  Uraden,  and  Craig.  Tbev 
are  averred  to  have  Ix  en  indorsed  by  all  tlfc 
obligees  (Nuttall,  IJraden,  and  Craig)  to  Will- 
iams. The  plaintiff  must  recover  ui^on  the  ta^c 
made  in  his  declaration,  or  not  at  hH,  in  this 

I  he  fuel  that  Cruig.  uanieU  as  uL'ee  in  tlie 
bonds,  is  also  one  of  the  obligor^  stincfly 
averred  in  defendant's  plea.  The  itl  iintllT  !?  de 
murrer  admits  this  fact.  The  lir>;  iim^tion, 
then,  arises  as  to  the  corre<•lnc^- of  i lie  |).»i- 
tioo  assumed  by  the  defendant,  tiiat  the  bonds 
are  nullities,  and  cannot  be  sued  upon  at  law 
by  the  obliijees  or  their  assij^nees. 

It  is  a  principle  of  the  common  law,  that  no 
one  can  be  both  obli^r  and  obligee  in  the  ftaroe 
bond.  He  cannot  sue  himself,  and  tlie  ins*-: 
nieut  is  a  ntdlitv.  (I  Plowden,  :u>b,  t  o. 
Litt^,  864,  265;  fiac.  Abr.,  156.  157  Powell  on 
Contracts.  4?>S:  T^*>.itrnnn  v.  Wri';!'/.  (»  Pick., 
321;  t»  Tauul.,  407;  1  Tucker's  ("ont  ,  i77;  J 
American  Common  Law.  412,  411;  1  (  hitty  s 
Pleadings.  45;  2  Saunders's  Rep  1?  note  T; 
Roscoe  on  Bills,  43.  44;  2  Coventi  v  ilui^lies  s 
Dig..  S88,  art.  9.  sec.  7.  art.  7.  soc.  12:  tnrf-»i 
T.Jienwn.  10  Mod,.  450;  Mainua n'<nj  v.  S<  ir 
nutti,  &e.,  2  Bos.  &  Pull.,  120;  Jue  v.  Arm 
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strony,  3  Dev..  386:  Taj/lor's  case.  Ibid,,  2*J: 
Bonner't  case,  fbid.,  390;  8hamhe>Ht'§  ca»,C 
Dcv.,fi;  Datuv  .K,m^r'i'frf,  4  Drr  ,  ]^ 
Serg.  &  Lowb.,  3t^.)  'llie  court  are  paxtk-ularij 
referred  to  the  North  Carolma  eases  above 

cited 

Indeptmdent  of  all  authority,  the  common 
sense  of  this  principle  is  so  obviou**  that  it  cue 
not  bo  disputed.  Delivery,  ■wbieh.  with 
ing,  is  an  easeniial  part  of  a  bond,  cancot  t« 
made  by  a  man  to  ^hitnself.  nor  can  a  [*579 
man  sue  himself.  Thi-  oNjertion.  fhcnww,  is 
insuperable,  unless  ii  lun  be  evaded. 

The  counsel  for  defendant  in  error,  to  hH 
submitted  brief,  does  not  seem  duip<H«d  la 
contest  this  position,  but  it  is  nltcmpted  to  be 
evaded  by  contending  that  the  thirty  third  an! 
thirty-fourth  secliCHis  of  the  territorial  i^ratu'*.' 
of  1888  (see  Duval's  Com  p.,  p.  <i9,  corrwlir 
quoted  in  2d  page  of  defendant's  brief),  sllcp 
the  common  law  on  this  subject 

The  common  law  was  adopted  in  Florida  st 
the  first  session  of  the  Territorial  Leg:sl«  jr» 
after  the  cession.  (See  Laws  of  Florida  of  isii. 
p.  53.)   It  has  continued  in  force  in  Pkridt 
ever  since.  In  162^,  a  revision  of  the  laws 
attempted  by  the  Legislature,  and  in  the  tbu 
meration  of  the  acts  to  be  ( onfinued  in  fow*. 
the  A(  t  of  1^22.  above  rrferred  to.  was.  w 't* 
notorious,  by  mere  inadvertence,  omitted.  I  n 
til  it  was  re  enacted  in  1829,  it  was  conten<l<d 
by  some  that  during  that  interim  the  civil  la* 
of  Spain,  and  not  the  coniniou  law  of  Eni'larKl 
was  to  be  regardetl  as  existing  in  that  tcrritorv 
but  such  position  never  received  tlie  Moctina 
of  any  judicial  decision.    It  is  submitted  tint 
the  ronnnon  law,  once  adopted  as  a  .M>'cin  m 
1822,  continued  till  posltiveJv  and  affirmativdi 
abrogated.   A  different  rule  would  rrtmim 
great  confusion  and  eni!>arrH-sni<  i.' 
tracts  made  in  the  year  1828,  made  aca>nlis^ 
to  (he  rules  and  forms  of  the  common  law,  ua 
in  the  belief  flnit  it  controlled  them.  Yet 
fendant  in  error  seeks  to  cstablii>h  j-ucb  d<<c 
trine. 

The  territorial  stnfnte  cited  "vests  "the  in 
dorsee  with  the  same  rights,  powers,  in-i 
capacities  as  might*  have  liccn  "po^'M^'d  t>5 
the  assignor  or  indorser;  and  the  asaigae*  »ff 

indorsee  may  briny;  suit  in  iii>  own  liaSK " 


(S.  e  see,  '.U  of  statute  cited,  p. 


drfeadaoi^ 

hrief,  and  Duval  H  Conip.,  p.  &6.>  i 
Tliis  territorial  statute  dt>es  not  give  to  tM 
nee  or  indor.st'c  of  a  bond  Ay  men' 
e,hls,  })jwers,  or  f^paviik-ii "  than  "  tWftt 


assi 
•■  ri_ 

have  been  powjessed  by'tibofesignor  or  indor- 
er.    The  i-<'strictive  worxls.  "the  sjune,"  I**! 
in  the  law,  show  suck  intention  bj  the 
lalure.   Defendant  ia  «rbr  cannot  sue  a»  n 
dor-eo.  iiidess  the  wonis  "the  same"a»  t>* 
blrued  to  mean  mu/c.    It  would  be  as  nam 
able  to  ar«ue  that  tbe  wilds  • '  might  hate  bere 
TvoKscssed.  '  UNcd  ku  the  same  clause,  meaattW' 
the  iiidors^e  of  an  invalid  bond  sbouM  lB«r 
the  "same  righus,  powers,  atid  capadiiia'' 
hisindnr>ec  '*l|idi|^"  have  had  if  tneboBdw 
been  valid.  <^ 

The  <-onebiding  clause,  providing  1  " 
assignee  or  indoT  .    may  bring  rail  ia  i 


name,"  wa.**  not  ;ulLuaed  to 
such  "  right,  power,  or  capacity/  . 
tional  right  to  thai  poaseesed  br  Usj 
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Us  own  name,  even  if  bis  assignor  or  indorscr 
could  not  8u6  on  it.  The  statute  was  intended 
to  make  valid  bonds  negotiable,  and  allow  the 
ju*Kignee  or  indorsee  to  sue  in  his  own  name. 
580*1  *wjiich  was  not  allowed  at  common 
law;  all  the  indorser's  right  to  sue  in  his  own 
name  is  foundi-'l  on  the  statute.  It  wji8  not  in 
tended  to  make  a  bond,  iovaJid  before  tudorae- 
iDcnt.  become  valid  by  indorsement. 

It  was  never  citn'eniplutnl  iliai  it  would  hp 
Qsed  to  overturn  u  fundamental  principle  of  the 
common  law,  tlmt  the  same  person  could  not 
K'  iN-tli  oMigor  an<l  ohliirce  in  the  same  bond, 
and  \h)th  plaintiff  and  defendant  in  the  same 
suit. 

lu  \hh  cane  the  counts  all  allege  Nut  tall, 


by  which  bills  of  exchange  and  notes,  payable 
to  the  order  of  the  maker,  arc  held  valid,  and. 
when  indorsed  by  the  maker,  suits  sustained 
upon  them,  we  think  will  not  be  sanctioned  by 
this  court.  The  essential  dififerenco  between 
sealed  instruments  and  simple  contracts,  and 
the  pic iidiiitrs  upon  tluni.  and  tlic  di'^tinctions 
of  the  mercantile  law,  arc  so  obvious  tlmt  it  is 
not  necessary  to  refer  to  them.  Nor  has  the 
law  govt'rning  simple  contrart";  by  pai  tin  rships 
any  analogy  to  the  law  relating  to  scaled 
obligations. 

The  raso  of  9mifff  v.  Lusher  (5  Cowen's 
iiep.n  cited  by  defendant  in  errnr,  was  a  case 
turning  on  both  a  partner8hii>  u.kI  h  promissory 
note,  in  which,  according  to  the  i;iw  merchant, 


Bradt  n,  and  Craig  to  be  obligees;  tliey  allege  (  and  for  sccuriag  the  free  circulation  of  those 


Kuttall.  Braden,  and  Craig  to  be  indorsers.  and 
tliL-y  allege  Judge,  Hradfonl,  and  Craig  to  be 
the  obligors.  \Ve  are  saved  all  iiniuiry  as  to 
wh.1t  might  have  b<'en  properly  decided,  if 
piaintiH  had  not  matletheseexpress allegations, 
and  If  he  bad  counted  differenfly,  drojjping 
Cmig  either  ;i<  obligor  or  m  obligee  and  in- 
dorser,  with  appropriate  averments.  This  case 
must  be  decided  on  (be  pleadinfrs;  and  they 
^tale  that  Williams,  tlie  pLiitiliff.  claims  as 
iudorsee  of  Nuttall,  Braden.  and  Craig,  of  a 
bond  given  to  them  by  Judge.  Bradford,  and 
f>aig.  Crai^'  i'^  »  Xi>n  s'i!y  alleged  to  be  one  of 
bia  three  point  indur.seix  He  has.  therefore, 
ia  this  suit,  under  the  statute,  cittd  (jrecisely 
'the  same,"  or  "  .-ill  "  (jis  defendant  cites  the 
statute  in  p.  3  of  his  brief)  "the  rights,  powers, 
and  capacities,"  a^  indorsers,  Nuttall,  IJra- 
•!en,  and  Craig  had,  and  no  more.  He  cannot 
winsjiy  his  own  pleadings.  If  these  bonds 
hiid  not  been  indorsed,  could  Nut  tail.  Braden. 

and  Craig  have  »ued  Judge,  Bradford,  and 
Craip? 

The  Prises  t'lli'd    sliow  tll;lt  tliey  Could  not  ,lf 

common  law,  and  Uiu  statute  gives  William^ 
the  same  and  no  additional  rights  (o  those  thev 
had. 

Tile  argument  of  defendant  in  error  (page  8' 
of  brief  lied),'  which  concedes  that  "Craig 

-ili  d.  litit  conld  not  delivfr,  the  bond,  bc- 
Citusi,'  he  was  one  of  liie  oljiigees;  the  execution 
of  the  bond  was  therefore  incomplete,  until 
''^uiir.  joinuig  the  other  obligees  in  the  assign- 
uicul  to  Williams,  by  that  single  act  comjxdled 
the  execution."  Ac,  it  is  sahmltted.  gives  up 
the  law  of  this  case  upon  these  pleadings. 
The  counts  are  not  consistent  with  such  case 
as  that  made  l>y  such  arguments.  To  sustain 
it.  the  tK>nds  must  be  re^rded  as  being  made 
and  delivered  directly  to  Williams  by  Judge, 
Bradford,  and  Craig,  and  Craig  not  regankd 
ss  iudorser. 

The  pleadings  are  the  reverse  of  this  stippose<l 

aise.  So.  too.  all  the  ar  z-uments  and  authori- 
til's  cited  by  defendant,  with  respect  to  "ex- 
press" and    Implied"  delivery  of  a  deed  and 

"itKlioa'e"  iti'=tn]ments,  nnd  delivrTy  to  pari. 


negotiable  instruments  which  have  beccmie  a 

convenient  substirute  for  the  common  currency 
of  the  country,  and,  in  nmny  respects  equiv- 
alent to  money  itself,  the  court  could  not  do  less 
than  sustain  the  right  for  recovery.  But  no 
bond  was  in  suit  in  that  case,  and  the  whole  argti- 
nietit.  both  at  the  bar  and  on  the  hriich,  when- 
ever the  case  of  a  bond  is  alluded  to,  shows 
what  would  have  been  the  decision  if  the  ac- 
tion li.id  been  npnn  a  l)ond.  The  instance  of 
an  obligation  pavable  by  a  man  to  himself  is 
constantly  mentfonefl  as  an  absolute  nullity. 

The  case  cited  by  defi-ndant  from  7  Gill  & 
Johns.,  2t>.j.  is  deemwi  to  be  in  our  favor. 
The  principle  for  which  we  contend — thai  the 
bonds  declared  on  were  void  nt  eommnn  law 
— is,  we  conceive,  coueeiled  in  Umi  cum';  uuU 
the  only  question  was,  Avhat  constituted  an 
assignment  of  the  instrument  then  sued  on. 
The  court  held  tlie  bequest  to  be  such  a.ssign- 
ment.  especially  as  it  was  delivered  to  plaintiff 
by  the  executor,  who  was  the  party  owing 
and  sued.    The  objection  we  make  in  this 

case  at  bar.  that  tlie-e  bonds  were  void  iti 
I  heir  inception,  cx>uld  not  be  made  in  that. 
The  instrument  there  was  confessedly  valid, 
and  the  objection  made  was,  tli.if  it  was  ex- 
tinguished by  coming  to  the  hands  of  the 
executor,  whether  Uiese  bonds  can  be  made 
valid  by  any  indorsement,  nnd  wlieflior  the 
court  would  so  liuld  iu  a  c;tse  in  which  the 
the  pleadings  were  consistent  with  a  caae  so 
made  as  liefore  observed,  it  is  not  necesMiiy 
now  to  in(iuire. 

The  rule  admitted  by  defendant  in  error 
(see  page  '4  of  his  brief),  that  "  there  is  a 
technical  objection  to  the  jurisdiction  of  a 
court  of  law  in  csises  of  suit  on  a  bond  in 
which  the  same  party  is  obligor  and  obligee, 
and  such  suits  arc  properly  cognizable  in  a 
cotirt  of  e^piily,  because  it  is  in  >ueh  courts 
only  that  adequate  relief  can  be  given,"  is, 
however.  all'Sufflclent  for  plaintiff  in  error  In 
this  case.  \Vr  r,ilniit.  thouL'Ii  lhe=e  bond';  are 
void  at  eommon  law,  the  obligors  can  be  com- 
pelled to  do  justice  by  a  court  of  equity.  The 
d»  fi-ndanf  in  error  states,  on  same  page  in  bis 


and  not  all,  of  tiie  obligees,  are  inapplicable  to  |  lirief,  that  iliese  bonds  are  by  one  "company 
this  case  upon  the  pleadings,  nnd  they  are  con-  of  persons  to  another  company  or  association, 
clusively  an»<wer('d  by  a  similar  n  feronce.  .  and  one  of  the  persons  is  a  member  of  both." 
The  caries  and  rules  of  law  conteniled  tor  by  Thia  is  but  a  iiartial  statement  of  the  case.  If  it 


defendant  in  error,  if  they  were  cofieeded,  do 
not  apply  to  liis  case,  made  upon  hia  own 

pleadings. 

The  as.Himilation  of  this  cast;  to  those  found- 


had  been  stated,  also,  that  these  *l)onds  [*583 

were  given  for  lands,  for  wbidi  lands  bonds  to 
make  tides  were  given  by  the  obligees,  and 
that  the  vendors  an- unable  to  make  good  titles. 


S8 1*]  ed  upon  the  rules  of  ^commercial  law,  1  the  justice  of  the  rule  conceded  by  defendant 
Uow^iu)  4.  Itll 
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in  error,  and  the  reason  nnd  object  of  i\  (Icfense 
against  theao  bonds  at  law  would  be  manifest, 
for.  In  Mieh  case,  n  court  of  (equity  Is  the  only 
tribunal  proper  to  decide  between  tlic  partie  s. 

It  can  s(»rcfly  be  necessaiy  to  observe,  that 
the  rule  of  tlie  federal  courts,  to  follow  the 
decis'inns  of  tlir  hlirhrsl  Btnte  court  in  the  con* 
struction  of  tlic  local  statutes  regulating  prac- 
tice in  suits,  has  never  been  held  to  apply  to 
tlic  trrriiorial  cmirts,  whi<  h  are  made  subject 
to  llic  appcllair  and  revisory  power  of  this 
court  by  »f »  of  Congress,  which  courts  are 
mated  by  federal  legislation,  and.  indeed,  the 
legi<-lation  of  the  territorj-  wholly  derived  ifrom 
fedend  authority ;  nor  does  the  nile  apply  to  the 
decision  of  a  State  court,  when  the  question  is, 
as  in  this  ease,  not  as  to  a  mere  matter  of  prac- 
tice, but  a8  to  a  fundamental  rule  of  common 
law,  and  whether  it  has  been  abrogated  bj  the 
statute.  Whether  three  or  four,  out  of  flve, 
judges  of  the  Florida  (  (  ii  i  (  incurred  in  the 
decision  now  under  cxumiuatiun,  we  do  not 
deem  ini]>ortant.  If  all  had  concurred, 
and  if  trroncous.  it  should  he  reversed;  but,  in 
answer  to  the  statement  in  the  brief  on  the 
other  side  on  this  subject,  we  would  remark, 
that  the  only  pidco  who  filed  a  dissentini?  opin 
ion  speaks  of  the  decision  as  being  made  bj  "  a 
majority  of  the  court." 

Mr.  ThompMoi,  for  defeixlanl  iu  eiTor ; 

This  was  an  action  of  debt,  instituted  in  the 
Superior  Court  of  the  Mititllf  District  of  l^'iori- 
da  by  Williams  against  the  prciseut  plaintiff 
in  error,  as  one  of  the  obligors  of  four  joint 
and  several  bonds,  made  by  John  Judge,  Ed- 
ward Bradford,  and  William  P.  Craie.  pay- 
able to  H.rtor  W.  Braden.  NVilliam  H.  NiHtafl, 
and  William  F.  Craig,  or  order,  and  by  the 
aafd  obligees  aslprned  to  Itobert  W.  Williams, 
the  defendant  in  error  in  this  court. 

The  declaration  contains  five  counts — one 
upon  each  bond,  and  the  fifth  upon  an  account 

statctl. 

The  tlefeudanl  pleaded  two  pleas;  the  first 
applicable  to  the  flrat  four  counts,  and  the 

second,  a  jili  a  of  ni'  'frhit  to  tlic  fifth  cntmt. 
Tiic  jilca  to  tljc  Hpecial  counts  craves  oyer  of 
the  writings  obligatory,  and  alleges  tliat  Will- 
iam P,  Crai  j^.  one  of  the  obligors,  '*  was  and  is 
the  same  idcniicul  person  named  W^illiam  P. 
Cr.iiL.',  ■' U*  one  of  Mie  ohligecS  in  said  l)f»nds, 
and  (lie  name  are  liiereforo  ntill  and  voi(i  in 
law,  and  not  the  deeds  of  the  <.iid  .ludire.  To 
this  plea  ilinc  \v;>n  ^  .reneral  demurrer  and 
joinder,  ami  the  i?upenor  Court  sustained  the 
demurrer,  and  gave  judimient  for  the  plaintiff 
( Wiili.'ifUM  :ifeordi!iLr  'o  the  agreement  of 
counsel  tiled  in  the  record. 

Ilie  cause  was  removed  to  the  Court  of  Ap- 
r»88*]  [M  al-Mif  tile  Florida  *Terriiory.  which 
cuuri  atlirwed  the  judgment  ol  the  buperior 
Court. 

Tl;c  'jue'-tio!)  wliieli  |ire-(  iits  itself  for  con- 
sidtTitliuu  lu  Ihi-  c:e-e  is  liiis:  Does  the  fad 
alleged  in  the  plea,  and  admitted  f)y  the  de 
rnitt  rer,  of  llie  iti(  ntity  of  Willi.ini  P.  Craig, 
one  of  iLc  obligurb,  aA»  one  of  the  obli^ee.s, 
render  ttie  bottds  ttull  snd  void  in  law  as  to  all 

the  iibliL'^nrs,  so  as  To  defeat  the  rlt;ht  of  actiou 
Lif  Robert  \V   \Villianis,  tiie  assignee? 

Wetiiaintain  tlie  jiepitivc  <jf  this  proposition, 
and  contend  that  the  present  case  is  clearijr  dis- 
IU2 


tintruishable  from  the  ca^'s  rif(d  bv  tbepl&int 
iff  in  error  in  argument  in  the  court  beloir,.siKi 
which  win  doabtle«s  be  pressed  npoo  Hit  eos- 
sideration  of  the  court  lu  re,  li  m  i*  ^id  that 
such  an  instrument  was  void,  becauie  Cniie 
could  not  deliver  the  instrameot  tohhnsdf.  asS 
delivery  was  es'-entia!  to  the  va'idiiy  of  abaod. 
an<l  because  no  action  could  be  mainiaincd  \^ 
on  it;  the  same  person  cannot  be  plaintUr  iM 
defendant. 

This  case,  however,  is  not  to  be  determineJ 
by  the  rules  of  the  common  law.  but  by  thestt 
of  tin  T.I  jislative  Council  of  Florida.  wbii.li 
has  maile  some  impi.*rUint  alicraiions  in  thtltw 
as  it  formerly  stood. 

By  the  thirty-third  section  of  the  Act  of  ItSSJ*. 
it  is  provided.  "That  it  shall  not  be  necewerr 
for  any  person  who  sues  upon  any  bond,  nnre. 
covenant,  deed,  bill  of  exduuiiee.  or  olbtr  wra- 
ing  whereby  money  is  promised  or  seemed  tu 
be  paid,  to  prove  the  e\eculi>«n  i-f  ^uch  Niotf 
note,  covvniint,  de^,  bill  of  cxclmnge.  or  oik 
er  writing,  unless  the  same  shall  be  denied  Vf 
the  defendant  under  oath." 

The  thirty-fourth  section  provides.  "Tlmi 
the  assignment  <xt  indorsement  of  any  nf  the 
forementioned  instruments  of  uriiiT  i:  -l  .illv(<j 
the  assignee  or  indorsee  thereof  with  tiiei«oit 
rights,  powers,  and  caimcities  as  mi^lit  bnye 
been  po?Re<;sed  by  tlie  as>iirnor  or  indorvr. 
And  the  asfignee  or  indonsee  may  bring  «iit  i£ 
his  own  name,"  Ac.  (See  Dnval's  CVnqi.. 
96.) 

The  cliuructer  of  the  transaction,  a?«  inftmlik' 
from  the  instnmients,  seems  to  have  bem  Jt 
indebtedness  of  several  persons  composing  oar 
joint  company,  of  which  Craig  was  one.  toss 
other  company  of  severHl  persons,  of  wbirJi  b< 
was  also  a  member,  and  the  liond  wasexccstcd 
as  the  evidence  of  that  IndebtedntM.  We  ad- 
mit that  delivery  is  essentiid  to  ihe  compK-'v 
execution  of  every  deed,  but  we  contend  ihai 
where  there  are  seveml  oo^obligeea.  a  fnraaJ 
deliver)' to  all  is  not  necessary  clf.  ^  t.  i2j<* 
dUti,  5  Cranch,  351),  and  we  presume 
there  are  several  co-obligors  a  fonnal  d^Hw 
by  all  to  the  obligees  is  equally  unn«N**aiT 
In  tins  case  we  see  no  valid  objection  to  vhti*^ 
livery  of  these  bonds  by  Judge.  Aradfonl.  in*^ 
Craig,  llie  obligor^,  or  by  ««f>me  one  of  tliem.  !»• 
Kraden  or  Nutiall.  reprt^'nting  thr  obli^tA^ 

•  Delivery  of  a  deed  miiy  lie  express,  or  im 
plied  by  circunisianoe — bv  saying  someibtar 
and  doing  nothing — or  by  (^oiog*some- (•584 
thing  and  wiving  nothing."  (Shep.  Toock. 
:)7;  4  llalsL  ^K.  J,>ii(fP  .  l''>3;  t  JohniL  Cbiu 
253;  1  Harris  A  Hep..  ;)24;  I  Hans  i 

Johns.  Hep..  32^.) 

But  suppose  Lite  hoKds  were  inrJMxIfl^  or  t^ 
complete  to  the  hii^r>f  the  obligors  for  «sM 
of  dcliv<>r\  b  .  ause  Craig  could  not  ddlvcr  t« 
himself,  i  he  statute  which  we  havn 
to  will,  upon  the  assignment  of  thai 
avoid  the  mei*  t'  <  hnical  objection  bv 
ing  a  jHTSon  lo  wiiom  Craig  oouM  aso 
liver  the  inMrumeots.  Judge  and  BnMi^ 
.seuled  and  delivered  the  obUntioiM  to  lli^ 
licrees — Craig  sealed,  but  coiud  noi  dJK*^j|>- 
c»u5»e  he  was  one  of  the  obUsBesrltetflM^ 

1 


of  the  bond  wn- 
CraiiL  Joioine  the 


I 


illfams.  bv  that  8ln^«tt# 
lion;  Williams,  !hn  a»?2!  • 


im 
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for  the  iwe  of  the  assijrn*-*  or  indorsee;  and  !f 
the  note  wore  payable  to  Uk'  maker's  own 
orderp  mch  action  would  have  i>een  liable  to  tlie 
common  law  objection,  that  the  plaintiff  could 
nor  sue  himself;  but  sinrf  the  Htalule  of  Anne, 
giving  ibe  aaaignee  or  indorRe«  a  riglit  to  me 
in  hia  own  name,  courts  of  law  have  sustained 
actions  in  the  name's  of  indorst'c^,  or  notcn 
payable  to  the  maker's  own  unU  r.  iiutl  by  him 
indorsed  to  the  plaintiff.  This  i%  expressly 
rf'cnLrni/.ed  in  the  Court  of  KrrorH  in  New 
York,  in  t^mith  v.  Lusher.  In  this  case,  a  note 
was  made  bjr  a  partnership  composed  of  nttv- 
cral  pcr«on««.  payable  to  one  of  the  firm,  and  It 
waj<  held.  tJmt.  though  no  action  could  be  main- 
lained  by  the  payee,  because  he  was  both  payee 
and  one  of  tJie  makers,  yet  the  plaintiff,  to 
whom  it  bad  been  transferred  by  Indorsement, 
might  sue  at  law  upon  the  note  iis  indors  e,  luui 
recover.  It  was,  say  the  court,  like  u  note  pay- 
able to  the  maiter^  own  order,  and  by  him 
indorsed  and  put  into  circulation.  (Bee  5 
Cowen's  Kej).. 

The  case  of  Kmt  v.  Snmer^iffe,  cited  before 
from  7  051!  .Iolin«;.,  '?f)5,  al^o  hi-.n^  Ktroncly 
upon  tliis  com;,  if  not  direclly  in  pcunt,  In  that 
cara,  8.,  the  holder  and  obligee  of  a  bond, 
iM'queathed  the  jinnte  spetifirally  to  A.,  and 


invested  by  the  statute  with  "all  the  rights, 
powers,  and  capacities  "  of  his  assignors,  and 
ibebond  becoming  by  the  mere  operation  of 
tbe«tatnte  payable  to  Williams,  the  assignee. 

The  instruments  were  not  technically  void, 
because  inchoate;  they  were  merely  in  the 
progress  of  creation,  and  had  life  uid  rigor 
when  eoniplete  and  perfect.  In  Kent  v.  SV/m<  r 
r»//f,  in  the  t'oun  of  Appeals  of  Marvland,  it 
was  held  that  a  bequest  by  the  obliiree  of  a  sin- 
gle bill  was  an  inehoatc  trnnsfer  of  the  bill  in 
writing,  which  when  u^sented  to  by  the  exec- 
utor, is  made  jierfeet.  and  vests  at  law  in  the 
l(  imiee  the  fM^hii  fi<hf  title  or  int^eat  in  the  bill. 
!?  (Jill     Johns..  2«o,  271.) 

The  Ijequest  in  this  case  was  not  held  void 
because  inchoate  and  incomplete;  it  was  only 
inoperative  till  it  received  the  assent  of  the  ex- 
etnfor.  which  comj^lefed  the  act  of  transfer. 

Next,  we  contend  that  the  bonds  were  not 
void  because  Craig  (*ould  not  sue  himself. 
Thi**  i."*  not  precisely'  the  case  of  a  I'ond  by  one 
person  to  himself:  it  is  of  one  company  of  per- 
sons  to  another  compativ  or  association,  in 
which  one  of  the  persons  *>i  a  mem!>er  of  both. 

We  admit  there  is  a  technical  objection  lo 
tlie  jurisdiciiiin  of  a  court  of  law  in  such  a  case ; 
liiat  «nrh  suits  are  properly  cnpul/ab!e  in  a 

court  of  equity,  because  it  Is  iu  iht  hiUer  court*; :  made  T.,  the  oliligor,  his  extcuior;  upon  the 


oaly  that  adequate  relief  can  be  given.  It  is 
quite  common  in  the  mercantile  world  for  one 
jM-'rson  to  be  a  memljer  of  two  firms,  and  for 
line  of  Much  firms  to  Iwcome  indebted  to  the 
other,  yet  we  iwve  never  known  such  a  coo- 
irset  to  be  held  and  deemed  void,  because  a 
l  uurt  of  «.o!nmon  law  would  not  lake  jurisdie 
lion.  And  why  should  this  transaction  be 
deemed  void,  because  thu  parties  chose  to  use 
n  iH-aled  inistrument  as  the  eiidence  of  their 
contract? 

As  the  law  formerly  stood  In  Florida,  before 

th'  Art  of  TH2S  liefore  cited,  there  was  a  tech 


demise  of  S. ,  the  executr>r,  who  was  also  obligor, 
lussenteti  to  the  legacy  and  delivered  it  to  the 
legatee.  It  was  objected  that  the  l)ond  was 
a  chose  in  action  of  the  testator,  and  a  suit 
upon  it  could  only  luve  been  brought  by  the 
executor,  and  that  he  could  not  sue  himself. 

Rut  tlu-  court  held  that  the  bt  (juest  was  an 

inchoate  asaigoment,  rendered  perfect  by  the 
assent  of  the  executor,  and  that,  although,  as 

the  !nw  in  >rary!nnd  forrnrrly  siood,  he  could 
not  sue  upon  it  at  law,  eitiier  in  the  name 
*of  the  obligee,  becauae  he  was  dead.  f*586 

or  in  the  name  of  the  executor,  bcrnti'so  he  was 


nual  objut  iiou  to  the  jurisdiction  of  a  court  of  the  ul)li^or  and  could  not  sue  hiraself.p'et,  by  iho 
law  upon  the  lK>nds:  but  the  Act  of  1828.  mak-  i  Act  of  1829,  c.  51.  giving  to  the  aaaignee  of  a 
inir  bonds  and  '*  all  other  instruments  whereby  Inind  a  rii^dit  to  sue  in  Ids  own  name,  be -was 
585*]  money  is  promised  or  secured  *to  Ik;  cuahkd  tu  nminiaiti  tlie  uciiun. 


lu-iid"  asaignable.  and  giving  the  assignee  a 
right  to  sue  in  his  own  name,  avoids  the  objec- 
tion, and,  instead  of  forcing  him  to  use  the 
names  of  the  original  obligees,  which  would 
drive  him  for  his  remedy  to  a  court  of  equity, 
thfowK  open  to  him  the  courts  of  law.  The 

-liit  i>  in  the  naini-  of  Williams,  the  ns>ii:^nee; 

Uie  plaintiff  and  defendant  on  the  record  are  j  assignment  by  his  assent,  then  the  objection 
not  the  aame  person.  was  removed:  so  in  the  case  at  bar.  where  the 

In  FI  iriila.  since  tlie  Act  of  1S2H.  thennahicy  olijection  to  tlie  jurisdiction  nf  r\  court  of  law. 


The  application  to  the  case  at  bar  will  be 
setn  in  this:  when  the  bond  by  the  demise  of 
S,.  jMissed  to  the  executor,  it  was  in  the  same 
position  as  the  bonds  of  the  pre»^?nt  case  while 
in  the  hands  of  the  obligees;  a  suit  at  law  <:ould 
not  be  maintained  upon  It;  but  when  the  exec* 
ufiT,  who  was  also  the  debtor,  pi  rfi  cteil  the 


iMtween  bunds  and  nute*,  in  regard  to  their 
negotiability,  is  ( oniiilete.  Prior  to  the  Btat. 
3  and  4  Anne,  in  England,  promisHory  notes 
were  reganled  as  men;  chtm'S  in  action;  the 
transfer  or  assignment  did  not  vest  the  trans- 
feree witfi  a  riiiht  to  sue  in  his  own  name;  tlic 


Ih-cjiusc  of  the  identity  of  Craig  as  obligor  and 
obligee,  was  removed  by  the  assignment  to 

Williams. 

It  was  urged  in  the  court  below,  that  the 
language  of  the  tliirty  fourtli  .section  of  the  Act 
of  182^  was  restrictive  in  its  (hriracter,  and 


statute  giivc  ihem  this  negotiability  by  pulling  gnve  to  the  a.s«lgnee  no  other  "  rights,  powers, 
tlkero  on  the  same  footing  with  inlana  bills  of  land  capacities"  than  Ihim:  posse.s.sed  by  the 


exchange. 

It  is.  and  has  l>een  for  manv  years,  a  com- 
mon practice  to  draw  liolh  lulls  of  exchange 
and  notes  payable  to  the  order  of  the  drawer 
and  maker,  and  then,  by  indorsing  and  putting 

Ifum  into  circulation,  irive  them  vitality  ami 
full  effect.    Now,  it  roust  be  admitted  that  the 


assignee:  but  there  are  no  negative  or  restrict- 
ive words  in  the  section;  no  words  of  limita- 
tion. It  expressly  gives  the  same  rii^hts  Init 
does  not  prevent  the  assignee  from  acquiring 
any  other  rights  which  necessarily  result  from, 
or  sprin^'^  out  of.  the  act  of  a>'surnnient :  and 
one  of  the  "  rights,  powere  and  capacities 


action  on  a  note,  at  law,  prior  to  the  alalule  of  possesmd  by  the  aasignec  beyond  those  prevl- 
Anne,  must  have  been  in  the  name  of  the  payee,  iously  had  by  the  aas%nor,  and  resulliug  from 
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or  springinj:  out  of  the  Rssignment.  by  the 
mere  operation  of  linv.  U  \\u-  removal  of  the 
technical  objection  to  the  jurisdictiou  of  a  court 
of  law. 

Tt  w:is  aKo  iirL'rd  in  tlie  court  holnw.  that 
the  mcutioD  of  notes,  in  the  thirty  fourth  sec- 
tion of  the  Act  of  1828,  was  8up«rfluoQ8,  as 
they  were  In  foro  n('^'niial)1e  by  the  statute  of 
Anne.  We  do  not.  k  t  uny  force  in  the  argu- 
ineut  ns  applied  lo  thisr \nii  if  there  should 
bp.  i;  isfa-i!y  nnvweri  ii.  \\  lieu  the  Act  of  1^28 
went  into  oiH-'ration.  the  s-liitule  of  Anne  wati 
not  of  force  in  Florida ;  the  act  adopting  the 
(•ommon  law  (he  statutes  of  Great  Britain 
was  not  pnsM'd  until  November,  1829.  (Duval's 
Com  p.,  8ri7.) 

It  is  iH'lieved  that  all  the  cases  cited  by  the 
plaint  iff  in  error  in  the  court  below  were  suits 
brought  by  the  obligees  ngain.st  the  obligors, 
where  tliere  was  no  lu^igtuuent,  or  where  the 
nwifHi'ncnt  did  not  by  law^ive  the  aadpiee  a 
aright  to  sue  in  his  own  naiuc. 

The  view  of  the  case  here  presented  vtt%s 
fully  sustained  by  four  out  of  five  judges  com- 
posing the  Court  of  Aj^iu  jil^;  of  Florida,  and 
upon  it  we  cunlideutly  rest  our  right  to  a 
judgment  of  affirmance  in  this  court. 

Mr.  Jutitici  Xhi.Ni.N  deli\t're«l  the  opinion  of 
the  court : 

WhetlxT  the  obliirM's  nf  the  bnnds  In  ryw^- 
tion  could  have  tnaiiitained  an  action  at  law 
against  the  defendant  is  a  (pieslion  we  need  not 
determine,  though  it  is  not  easy  to  perceive  the 
force  of  the  objection  urged  against  it.  namely, 
587*]  that  Craig,  one  of  tlje  co-obligors,  'is 
also  an  obligi^e.  'rhe  bond  is  joint  and  several, 
and  the  suit  against  Judge,  one  of  the  obligors; 
and  if  it  had  been  brought  in  the  name  of  the 
obligees,  CraiK  would  not  tiave  been  a  party 
plaintiff  and  fiefendant,  which  creates  the  tech* 
nical  difllculty  in  maintaining  the  aclion  at 
law.  It  would  have  been  otherwi^ic  if  the  ob- 
ligation had  been  joint  and  ootkeveral,  for  then 
ihe  suit  must  haveheen  brought  jointly  against 
all  the  obligors. 

It  has  Men  held  that  if  two  are  bound 
j'lintly  and  spvorally,  and  onr  of  tlicm  mnkjjfl 
Ihe  obligee  his  executor,  the  obligee  may,  not- 
withstanding, maintain  an  action  agtuilst  the 
other  obligor,  {t'ock  v.  Cronn,  2  Leinnz,  78;  5 
Bac.  Abr..  816,  tit.  Oblig..  D.  4.) 

Kill  i  (>t!*-pding,  for  tlif  --akr  of  tin-  ai<:iiin«'nt. 
lli<-  I  il ijct  tH 111  to  lir  well  !ak(  i),  tlial  a  suit  at 
law  woulil  nol  li''  HI  ilic  iiaii.c  of  llir  ohliirt'i'S. 
we  h;i,ve  no  diirini  li y  in  niuintiiming  it,  (•\-rn  in 
the  aspect  in  \vhich  ilie  axm  i£  presented,  and 
hn«  Imn'U  Hrgiied,  Iwfore  Uf. 

V>\  an  m  l  \>{  ihc  I.i-ui-lattiM'  of  Florida  it  is 
l>ioviiied.  '  'i  hut  it  8hail  uol  be  necessary  for 
any  I'^rson  who  «uc»  upon  any  Imnd,  note,  Ac., 

til  llir  r\i-culiiMi  of  in^nii.  Hole, 

uuicHM  Uie  Manic  blmli  l>e  deuted  by  (he  defend 
ant  under  onih."   And  also,  "  That  the  assign- 

nu  ni  or  indorsi  mmi  of  any  of  lliv  foicmrn- 
tioued  iut»lj  uaients  ol  vv  riling  ishall  ve»»t  the  a-s- 
signeeor  indorsee  thereof  with  the  same  rights. 
|>u\vi  r-  aiiil  rai>a»  tlii  s  as  mii^lil  li.'tvc  b<'eii 
pi-«»M;i»oed  liy  tli<'  :^^-iLrnor  or  iudotser.  Atul 
the  assigne*'  or  imior^rr  nniy  bring  a  suit  in  liis 
own  nutne."     (Duval's  Comp.,  p.  90,  Sees. 

The  bonds  have  been  duly  assigned  la  thb 
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case,  and  the  suit  is  in  the  name  of  WilRuia, 

the  assignee,  and  it  bcinL'  thu-  .HuiLori/ii!  hj 
the  laws  of  Florida,  all  difficulty  as  to 
remedy  at  law,  arising  out  of  tlie  arcumrtsiKe 

of  tlio  mvcic  party  bemg  plaintiff  and  defend- 
ant, i«  removed. 
The  act  just  recited  provides  that  thcawipiee 

shall  be  vested  "witli  tlir-  sarr,*^  ri;:l.is  ptiwm 
and  rapacities  as  might  have  U.«jii  j.>.jsv,t£«i<:db7 
the  obligees,"  and  inasmuch  a*  the  bonds 
inirfi!I(  ctahli".  at  law.  in  the  hands  of  thv 
ligecii.  it  ha^  been  argued  that,  upon  the  word* 
of  the  .statute  providmgfor  the  a««ignimnt*Dd 
.suit  in  the  name  of  the  a««?frnf  r.  they  must  he 
equally  invalid  uutl  iaoptriilive  after  ihe  »?■ 
signment  and  in  bLs  hands. 

This  argument,  doubtless,  would  be  weii 
founded  and  conclusive  against  the  plaintiff,  if 
the  objection  to  the  lionds  was  such  as  wi-at  u> 
vitiate  and  destroy  the  legal  force  and  effect  <4 
their  obligation,  such  as  usury,  inegaHtv  nr 
the  like,  which  uould  constitute  a  vnli^  (I*- 
fense  to  a  suit,  in  any  form  in  which  it  nii^ 
be  brought.  8o.  in  respect  toany  other  defnw 
in  (list  hfirge  of  tlie  obligation,  such  as  paymfr.t 
release,  and  the  like.  For  tlie  assignee  lako 
the  bonds  subject  to  every  defcn-^e  of  the  de- 
scription mentioned ;  and  can  af  ;iiir.  m  jrT«tK 
rights  by  virtue  thereof  than  whui  lrl<»cp''i 
at  the  lime  to  the  obligees.  This,  we  thinlc  t» 
what  the  *stalute  intended,  and  is  all  [*588 
its  language  fairly  imjwrts;  and  i.-'.  indml 
only  dt'claiatory  of  what  would  have  »l»e 
legal  effect,  without  the  particular  phiaseologj 
of  the  section. 

But  the  only  objection  here  made  t<»  the  bond' 
in  the  hands  of  the  obligees  is.  the  want  trf  Iraki 
validity  in  a  court  of  law,  arisincr  oot  <rf  ifce 
dillii  nlty  as  to  the  parlies,  one  of  them  hetn;? 
common  to  both  sides  of  the  obligstk«;  act 
that  they  are  altogether  void  and  nnadlfcnibfe, 
for  it  is  conceded  tli.y  might  hav<.  l-'T  f; 
forced  in  a  court  of  equity.  Thry  are  ineffert 
ual  at  law.  from  defect  of  remcd  v. 

Xow.  tlie  assignment,  and  abiliiy  to  iue  ia 
the  name  of  the  assignees,  removed  si  oe*» 
this  difficulty,  and  left  him  f rt>e  t'>  pnms  ki» 
remedy  at  law:  .ind.  as  ad  parties  r»>oceni^i 
arc  to  be  taken  as  having  assenteii  to  the  u 
.signment  and  delivery  to  the  a.«5s-i?nee.  tacM- 
in^  Crni  j  hinisclf.  and  the  "^nlt  In  hi*  wesf 
l)emg  sain  uouetl  by  the  law.  we  ucsblc  v 
perceive  any  well  graiUM|ed  objection  to  \^ 
judgment. 

It  has  been  suggested,  that  there  could biT« 
been  no  <lelivery  of  tbe  bonds  to  the  uUi^i. 
juid  hence  uoue  bjT  Ihem  to  the  plainliS,  »»* 
to  bind  the  de^endai*!  But  theobrkmsaBivo 
is,  that  all  the  partiesi.  except  Craig,  WCf* 
competent  to  inihat^  delivery,  and  *  ^ 
joined  to  «bi»  irtpp?nt,  it  is  not  fortta  to 
Ki  up  the  objection  for  Ihe  purpose  of ; 
dating  his  own  act.  The  inchoate  or  1 
feet  aelivery  as  (o  bim  in  the  ftnt 
ari.«ing  o\it  of  his  double  relation  totfc* 
meulS)  )>c6ame  complete  by  his  Matotl*  W 
assigntfekftwinri  delivctT  to  the  filatndK^^ 

tTu!  conmion  case  of  one  partasr^  i^*^^* 
bill  upon  his  firm,  payable  to  hii  liv  :  '  V 
o!  1  ;  rtners  making  a  promiseaiy  i-  ^  :<  ■  > 
ble  to  th  ■ih!.-;  .if  >■':(■  -f  '  ~" 
cumisya 


Hunt  v.  Palao  kt  al. 


588 


lioritv  for  the  principle  of  the  decision  in  this 
'  (Smith  V.  Lmher,  5  Cow.,  688;  Smyth  v. 
■  I  mh  r  ft  It!.,  (icritlf!  lliis  li<rm,  nn/' .  p.  404.) 

The  statute  of  Florida  liaH  put  bouds  on  the 
soting  of  biTIs  of  exchanj^  and  promissorj 
otefl»  MO  fnr  jis  respecT-  m  icotiabillty  and  right 
I  Hue  in  the  name  of  the  assignee. 

Tlie  above  principle  is  therefore  strictly  ap- 
lirible  to  the  case  in  hand. 

VI <;  are  of  upinum  the  jiuifftnent  oj'  the  court 
^Mt  should  be  ajini4ed. 


•89*]  •JOHN  HUNT.  PtainHff  in  Error, 

r. 

J.  &  M.  PALAO.  Ik^endant*. 

fitradmmion  of  Florida  as  a  States  wr&cfer- 
rr/r  eanuot  be  tJ^ued  to  Iringup  record  of 
TerrUoTtnl  Court  of  A}>j)(<ilt. 

I  pon  the  iu1ii)iH>»ion  of  I'lorkla  as  h  t^tutu,  thi- 
•<  <ird»  of  the  f  iiniier  T«  rritorial  Court  of  Ap|M>al8 
<  r>-  <iin>ot<-(i  \>\  a  law  of  tbo  8tate  to  t>e  dopositod 
>r  safi  kLvpiiitr  with  the  cleTk  of  theSupreme 

•  irt  f.r  tlic  Stati'. 

Nf»  writ  nf  oiTor  I'Hii  !>•'  Issmvl  to  l)rln^  np  a 
■cird  thiiM  situatdl,  tho  Territorial  Court  beliin' 
■  luiift,  and  f  he  Sujirt'iiif  Court  of  the  Stuti*  not 

I  liiisr  thi>  rf<  ord.-*  as  j)Krt  of  it.s  own  records,  nor 
w  I.  i-itti;;  ]udi<  ial  power  over  them. 

\i'r  could  n  l.iw  of  the  State  have  declan-d  the 

t-nnl*  of  a  eourt  of  the  l'nlt«'d  States  tolw  a  pnrt 
I  the  rcconisof  it.s  own  .^tiiti    coiirt,  nor  lia\e 

iTlior;/.'  d  :in>  pri>c«edin>f8  iijuMi  tiietii. 

If  the  r«-eord  were  to  In-  lirouirtif  up  uiidrT  Ihe 

urn-fnih  (M-etlon  of  the  .Vet  of  ITsK,  it  would  hi- 
r  nu  avuiJi  beuauiit:  tberu  is  no  couit  lo  which  tiie 
landatc  of  this  court  could  Iw  tmiuniltted. 

p  FII9  was  a  motion  made  to  brin;c;  up  the 

L  r.  e«*ril  in  the  above  ca-se,  which  had  been 
uciiied  by  the  Territorial  Court  of  AppcaUs 
f  Florida  prevfously  to  the  adrnmiasion  of 

'loridtt  a>»  a  St;n*' 

The  motion  was  as  follows:  •  , 

■'  iVr.  Wetteott,  In  behalf  of  John  Hunt,  snb- 

litled  to  the  coiirt  :i  eertifled  copy  of  the 
•cord  of  the  opinion  of  8aid  Court  of  Appeals; 
ltd  of  said  judgment  in  said  case,  and  su|f- 
t'vlcd  to  the  court  that  saiil  ('ourt  of  Appeals 
iw  defunct  by  the  admission  of  llie Territory 
f  Florida  a>*  a  State,  ou  the  4th  of  March 
i«.t,  rififl  th  ii  all  the  records  and  papers  of  said 
'ourt  of  Appeals,  and  the  record  aforesaid  in 
lid  case,  had  Ix-en  place<l,  by  the  act  of  the 
k'neral  Asncmbly  ol  the  said  State,  in  the 
usto<iy  an<l  keeping  of  the  clerk  of  the  Su- 
reine  (  ourt  of  said  State,  and  also  that  Kaid 
a5e  was  a  case  of  federal  jurisdiction;  and  iie 
lored  this  ooart  to  allow  a  writ  of  error  to 
inf»ve  Wild  record  and  jud'.MTicuf  into  this 
ourt.  with  directions  to  the  clerk  of  thiu  court 
>  direct  the  same  to  the  judges  of  said 
uprenie  Court  of  said  State,  and  to  Ihecterk 
foresaid  having  the  custody  of  said  record  as 
forecald,  in  order  that  said  record  and  judg- 
sent  may  Iw  eertiiicd  to  tlii"^  court,  and  a  re- 
urn  lo  Haid  writ  of  error  nm»le  by  said  clerk  of 
aid  Soprame  Court  of  said  Stete." 

•Vr.  Chief  JfiMtu'r  Tankv  delivered  the  opiu- 
<n  of  the  court: 

.V  motion  has  heeu  luade  for  proces.s  from 
hia  court  lo  bnug  here  foi  revision  the  rceord 


and  proceeding^  of  the  late  Territorial  Court 
of  Appeals  of  Florida,  in  tbc  case  of  /Fwnf 

Tfu-  l.ts'K  >f  yf.  d-  >  /'if /no,  in  which  ju(l:r- 
ment  was  rendered  in  favor  of  the  latter,  al 
February  Term,  1844. 

81nce  Florida  ceased  to  Ik'  a  Territory  and 
liecaiue  a  btate,  a  law  has  been  passed  by  the 
l^te,  directing  the  reconls  and  pnpcTs  of  the 
above  mentintu<l  Territorial  Court  to  Ijepl.iced 
in  the  custtxly  of  the  clerk  of  the  Supreme 
Court  of  the  State;  and  under  this  law,  the 
record  in  the  case  in  que^^tion  is  now  in  his 
possession  for  safe  keeping. 

*As  Congress  has  made  no  speciid  [*5$>0 
provision  fi>r  a  case  of  thi.s  kind,  the  appellate 
p<:»wer  of  this  court,  if  exercised  at  all.  must 
be  exercised  in  ilie  manner  prescribed  i>y  the 
ceneral  laws  of  CongreKs  upon  thai  subject. 
Under  the  Act  of  IH'.Vi.  writ.s  of  error  to  the 
Territorial  Court  of  Aj^peals  re  to  be  prose- 
cuted according  to  the  provisions  and  regula- 
tions of  the  twenty-flflh  section  of  the  Jtjdiclary 
Act  of  17S9.  And  assuining  tlu-  ease  iti  qucs 
tion  to  be  oue  subject  to  revision  in  this  court . 
according  to  these  acts  of  Congrns.  yet  the 
appellate  power  must  b<'  e.xerci'^ed  in  the  man- 
ner prescribed  by  these  laws;  and  under  the 
Act  of  the  writ  of  error  must  be  directed 
to  the  court  which  holds  the  prfH'eediii^rs  ;is  a 
part  of  its  own  ncords.  and  exerciser  judicial 
power  over  tin  lu.  liul  the  court  which 
rendered  the  judmnejit  in  the  case  before  tis 
is  no  longer  in  existence;  the  proceedinirs  are 
not  in  the  pos.»e.ssion  of  any  court  authorized 
to  exerci.«e  judiciid  power  over  them,  but  are 
in  the  po.s.st.'.ssion  of  an  ollicerof  another  court, 
merely  for  the  pur|M)S(r  of  safe  keeping.  For 
the  law  of  Florida  doc*s  not  place  these  records 
in  the  custotly  of  tlie  State  court,  but  In  that 
of  the  clerk;  ii(u- does  it  subject  him  to  the 
control  of  the  court  in  any  luanuer  in  regard  to 
them.  And,  indeed,  if  it  had  placed  them  In 
the  custody  of  tlie  court,  it  WOUld  not  have  re 
moved  the  difliculty;  for  the  law  of  the  Slate 
could  not  have  made  them  records  of  that 
court,  nor  authorized  any  proceeding's  upon 
them.  The  Territorial  Oourl  of  Appeals  was 
a  court  of  the  Untied  Slates,  and  the  control 
over  its  records,  therefore,  belongs  to  the  gen- 
eral governmeut.  and  uoi  lo  the  Slate  atlthori- 
lies;  and  it  rests  with  Congress  to  declare  to 
what  tribunal  these  reconls  and  proceedimrv 
shall  be  tnin-sftrred ;  and  how  these  judgments 
shall  be  carried  into  execution,  or  reviewed 
upon  appeal  or  writ  of  error. 

It  has  been  suggested  that  a  writ  of  error 
may  issue,  under  tlie  fourteenth  secti<>n  of  tin; 
Act  of  178U,  to  the  i>erbon  having  the  actual 
custody  of  the  record,  upon  the  ground  that 
such  a  writ  is  necessary  to  the  exercise  of  tlie 
appellate  powers  of  this  court.  But  if  ihu 
languaire  of  that  section  would  Justify  such  a 
con>-lru(  lion,  and  the  n  rord  ami  prcH-eedings 
were  brought  here  by  a  wril  of  error,  eilher  lo 
the  Supreme  Court  of  the  State  or  to  the  clerk, 
and  the  judirment  of  the  territorial  court 
found  lo  Ix;  erroneous  an<l  reversed,  still  there 
is  no  trilmnal  to  which  we  are  authorized  to 
serid  a  mandate  to  procec-d  further  in  Ihe  ease, 
or  to  carry  into  execuliou  ihe  judgment  which 
this  court  may  pronounce.  C'erUiiidy  we  eouUl 
not  send  it  lo  the  Suprente  Court  »ii  the  Stale, 
for  it  ia  uot  their  judgment  or  record,  nor  have 
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tlu'y  any  power  tu  execute  ilui  judgmeut  given 
by  tbc  territorial  court.  Neither,  for  the 
same  reasonH,  could  we  send  such  a  mandate  to 
the  District  Court  of  the  L'niled  Slates,  unless 
authoriml  to  do  m  by  a  law  of  Congress. 
And  it  would  In?  useles-s  and  vain  for  this  court 
to  issue  a  writ  of  error,  and  bring  up  the 
55)  1*]  reconl,  and  proceed  lo  judgment  *upon 
it.  when,  as  the  law  now  sfamls,  no  means  or 
process  is  authorized  by  which  our  judgment 
could  be  ex<  cuted.  We  think,  therefore,  that 
no  judgment  or  decree  rendered  by  the  late  ter- 
ritorial court  (  an  be  reviewed  here  by  writ  of 
error  or  appeal,  unless  some  further  provision 
on  that  subject  .shall  Imj  made  by  Congress. 

Conx^ytunU}/,  the  motion  in  thui  cax  mutt  be 
refimd. 

Cited  9  How..  245,  m;  10  How.,  79;  13  Wall., 
Ub  '.  4  Dill.,  257.  • 


THE    STATE    OF    RHODE  ISLAND, 
Vamp/ainant, 
r, 

THE    STATE    OF  MASSACHUSETTS. 

DeJ'e/idunt. 

H'liiudari/  liiw  ftefireen  .yfrnuuichuvettif  nn/l  It/uxtf 
hlnnd  mftlaf  in  1711  by  otmintMiniurn  ami 
'itlopted  by  the  colonics — itUegatioiiA  of  ini»- 
tttkfi  of  fart  by  rt/tnmiMVimer» — preMrription 
in  rhiiticti'y. 

Tlie  Knuit  of  .Mrtss«fliusi'tt8.  eontlniH-d  in  Iftlfl. 
included  th«' territory  "  Ivlntr  wUhin  tin-  sputo  of 
three  Enirlish  miles  on  tlit*  south  part  of  Cliurles 
Itiver.  or  of  Htiy  or  cv»-ry  |>art  then-of." 

In  UUZl  till'  jfiuiit  of  (.'ontiettliMit  oHlli-d  to  Iw 
bonndrd  on  tlio  north  hy  the  line  of  the  .Miu^-iuebu- 
Hrtts  plantations. 

In  tin*  j^rant  nf  Itliodc  Islund  enlled  to  be 
Imiindeil  <in  the  north  l)y  the  soutlierly  line  of 
MavH»ieh\Jwlt«<. 

Whether  the  ineasureinent  of  the  three  miles 
fhadi  l»e  from  the  body  of  the  rivet,  or  from  the 
head  wafers  of  the  streiiins*  which  fall  into  it,  is  not 
elenr.  The  charter  may  be  eonstrned  either  way 
wirliout  doinK  violence  to  its  lanKiiaire. 

The  early  exposition  of  it  is  not  to  be  dlsreifnn!- 
ed.  iilth'Hijfh  it  ?ni»y  not  t>f  i  i>n<  lu.sive. 

In  liU-'  Woodward  an<i  Saifro)  llxed  a  station 
three  mih  ssotith  ff  the  southei  nmot»t  part  of  one 
of  the  trihutju  i«s  ofrimrlwH  Itlver. 

.An  expn  ss  order  f>f  thf  crown  wa/jnot  neww^ry 
to  rnn  this  line,  hj*  it  wa>»  not  tiieaa  easeof  dis- 
puted bound'iry. 

In  ITirj  coinnilviii  ners  wi  re  iippoiiited  by  Masaa- 
elHi>i<'ttH  iind  Rhode  Ihlaiid  to  run  ihe  »>oundary 
line,  who  adndtted  the  eorreetness  «if  the  former 
line. 

In  1710  HImde  Islaml  ai>polnt4>d  an  ajrent  to  con- 
elude  Ihe  matter  on  such  terms  as  he  udKht  Judtre 
most  prop'-r.  who  iijfreed  that  Ihe^talce  set  up  by 
Woodward  and  SafTrey  "houhlbe  considered  as  the 
coinuu-nc<  inent  oMhr  line. 

In  1711  Uhnde  Inland  saiH'tiim*-*!  this  H)rre<>ment. 

In  ITis  Utiode  Ir^latxl  iiKndii  H|>polnt4-d  commlssion- 
ei>  with  power  to  settle  the  line.  whouKreffi  that 
tli«'  Mne^iiiould  iM-u-in  at  the  •Mime  placi.>.  This  w«^ 
accepted  by  Mas.«achiis<  tts  ati«J  Khode  Island,  the 
line  run  ucconliturly  bv  conuni.sMioners,  and  the 
ruiMdnu- approved  i»y  Khode  Island. 

The  HlicK-ittlon  that  the  commissioners  of  Khode 
Island  were  mistaken  as  t«i  a  fact,  and  beli«  ve<l 
that  the  stake  was  within  three  miles  of  the  main 
river  and  not  one  of  Iih  tributarh's,  Is  dillleulf  to 
estal)llsh,  and  (ntnnot  be  as^^umed  avidnst  transac- 
tions which  HlrouKly  imply.  If  they  do  not  prove, 
the  knowledire. 

If  the  Mrst  c<^immis«ion  was  mistaken.  It  almost 
»urpiLss«'!<  lieltef  that  the  8ec<ond  .should  airain  b<' 
misled. 
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I    To  sustain  the  allegation  of  a  mistake,  it  mim  I*- 
,   made  t^^  apoear,  not  (mly  that  the  stAtion  om 
'  within  the  charter,  liut  that  the  eommiiwioom  b*- 
'   lieved  it  to  b«<  within  three  milr.s  of  the  riTpr.  cod 
that  they  hud  no  knowledfce  of  a  fMcf      to  tlie  lo. 
cation  of  it  which  should  have  led  them  to  make 
inmiiry  on  the  subject. 

Even  if  the  mils  of  the  charter  had  tieco  dnlatrd 
fnun.  which  is  not  clear,  still  Rh<M)e  Island  vmil 4 
l)e  tiound,  because  her  eommi.seioners  wercaatbic- 
I  iz«*<l  t<»  compromise  the  dLsfiute. 
I     It  is  doubtful  whether  a  court  of  chaocerr  o«u<l 
1  relieve  aKalnst  a  mistake  C4mnuitt«-<1  t>y  sc>  ikigh  »■» 
agenev.  in  a  n-eent  occurrence.    It  i«tvrtaln  tkai 
it  could  not.  except  on  the  dearetit  proof  uf  b»> 
tuk»'. 

'i'h is  mistake  is  not  clearly  c>stablishr<d.  ritbrria 
the  construction  of  the  charter,  or  as  to  the  kca- 
tion  of  the  Wo<vlward  and  SalTrej'  !<tatioo. 

Even  if  the  mistake  were  proved,  it  vihiM  t» 
diflieult  to  disturb  a  i>osses»ion  »»f  two  cvntuntv  t-j 
Ma^sachusetis  under  an  asm-rti<jn  of  rijrhu  wtHj  tfe 
claim  admilied  by  Khcxle  Island  and  other  rutonk? 
in  the  most  solemn  form. 

•Kor  the  sci  urity  of  rights,  whether  of  r»»tt 
8tatf«  or  individuals.  Iohk  pf>«sH>>i'«ion.  under  i 
claim  of  title,  is  protected.  And  there  i»  iki  <•«• 
tmvcrsy  in  which  thi*  irreat  prim  iple  may  be  »- 
voktt<l  with  greater  Justice  and  pn>priet>  tbaaia* 
case  of  disputed  boundary. 

THIS  was  a  case  of  original  jtiris4iicti<ioio  the 
Supreme  Court,  which  now  came  irp  for 
final  argument,  having  been  partly  disciwwd 
at  n  former  term,  and  reported  in  12  Peteni. 

A  full  statement  of  the  case,  with  sn  ."inaly^f 
of  the  historical  document.*  file<l  by  therfsrrei 
ive  parties,  would  rcnpiirc  a  volume.  Tb«fMi« 
are  summarily  recited  in  the  opinion  of  the 
court,  which  the  reader  is  requested  to  pemr 
before  reading  Ihe  argutnents  of  cnunsel 
I     The  case  was  argu<'d  by  Afr.  RmrLJpli  an  1 
.Vr.  Whippfe  on  the  part  of  Hho<le  Island,  and 
bv  Mr.  Chtxitt  and  .Vr.  Wfbfter  on  the  part 
Massachusetts. 

The  points  of  the  urgumcnis  will  he  mfli 
ciently  understood  l)y  transcrilung  ihebrief*of 
the  R'spective  counsel.  Mr.  Raiui^^ih  opened 
ihe  ca-si'  for  Ihe  complainant.  Mr.  Ch^k  aad 
Mr.  Wehstfr  followed,  on  the  part  of  the  «k 
fendant,  and  Mr.  HVa/^/W^  conclud«"d  the  argu 
ment  on  behalf  of  Hhodu  Island. 

The  brief  on  the  part  of  the  complainant  w 
as  follows: 

1st.  That  the  words  in  the  '  of  Mm» 
chusetts  of  1628,  "three  niii  >  i  .nh  of  fte 
.Merrimack  River,  and  the  mo'-t  ti  iriiurlT  p«! 
thereof,  and  thriv  miles  south  of  Cbtukattm. 
and  the  most  southerly  part  thereof," aocodllC 
to  their  usual,  ordinary,  and  lon^;  eiUlilMW 
import,  authorixed  lines  three  mile*  antk  wA 
south  of  the  Merrimack  and  Charlca  propv 
and  did  not  comprehetid  Uie  tributuj  MOm 
of  either. 

2d.  That  this  was  the  cnnstruction  Kiv<i9ji 
the  alxwe  words  by  the  first  suftlen.  ud  m 
colonial  gi^verninent'of  Ma-  -:Uatdfi| 

not  only  Hius  limited  Iheif  i.       •  rnn'iffli 

bound  fiousc three  miles  north  of  \  Hll 
profHT.  near  its  mouth,  in  1636,  a;  a  jpcfwl 
when  rival  and  op|)<>sing  claim».  n^trfllwld 
versaryHotllements  all  along  the  lit  irurf 
her  that  she  had  reached  ibeiitmus'  titui«oflA 
chartenMl  right.  fli 

'V\.  That,  notwithstanding  these  rtlMMK 
inducement.^.  Mas.vachu.sitts  nefkctct!  I'^'*^ 
cise  any  jurisdiction  over  n  very  hrtr  9 
iniiabitanlK,  who  had  [xwsesrccl  '''Iflli 
iinnie<liaiely  north  of  her  from  16.  >  .i  iMfl; 
when,  upon  "  Ihe  reiterateil  attd  earon«  tfitkiBj 
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ition  of  the  inhabitants,"  she  rect:ived  under 
her  protection  these  inhabititlita,  who.  accord- , 
ing  to  her  subsequent  and  very  ambit iovis  pr-e- 
(eosioos,  bad  been  all  along  her  own  pctople, 
npoB  her  own  soil,  and  famishing  for  want  of 
m^cnanceand  protection  from  tueir  own  gov- 
ernment. 

4th.  Tliiit  in  IWS.  1039,  and  up  to  1642. 
593*]Massacbu8etts surveyed  *both  her  north 
em  and  southern  lines.  Taking  the  same  prin- 
riple  (IS  licr  t^niilf  <>n  ])otli  Iier  bonlc  rs,  she 
fuimd  tbe  source  of  tbc  tributary  streaoisof  the 
Chnrtm  on  the  south,  and  the  Merrimack  on  the 
r.'  rtli,  ninulnt:  hvr  <oii!li  line  at  or  near  the 
W.KKiward  and  Saflrey  station,  and  her  north 
from  some  part  of  I^afce  WInnepiseogee,  there- 
in- cmltrucinir  rill  tlif  Stiitc  of  New  I ftinipshire, 
and  ntariy  ull  the  Slate  of  Muiue,  and  she  ex- 
tended u  jurisdiction,  savoring  strongly  of  oon- 
Knratiam,  if  not  of  si  ,  :  ri' y,  over  lioJh. 

5th.  That  Massai  iiusctis  continui  d  to  txer- 
i-  1j<t  jurisdiction  over  these  extended  limits 
from  l«4t  till  1670.  except  being  ordered  away 
fmm  Maine  by  the  king's  commis-sioners.  some- 
where about  1660.  which  order  she  disobeved, 
vhtn  John  Mason,  Ihu  proprietor  of  fJew 
Ifunptbire,  presented  his  petition  to  the  king. 
The  merits  of  the  claim  were  closely  scrutinized 
by  thtt  lung  and  council,  aided  by  the  chief 
justice*  of  the  Kini^s  Bench  and  Common  Pleaa. 
M»vsSsachusetfs  was  iinvuf(cs>rul  in  hrr  new 
prclen«inn<»,  and  obliged  to  retire  to  the  tdd 
liound  hou'-t .  upon  the  Merrimack  proper. 

Otb.  That  thi  ilccrec  of  the  king  and  ccmncil 
of  1677  was  not  a  judicial  decision  merely, 
vhich  other  Judldal  bodies  are  at  liberty  to  re- 
«IM'Ct  or  not.  according  to  its  merit-  l  ui  the 
owision  oj  a  gruutor  in  relation  to  a  >,'riint,  rev- 
'vable  in  its  very  nature — a  grant  of  jurisdic 
tioB,  and  not  of  territory  ;  that  consequently  the 
wHI  of  the  king,  thus  expressed,  was  tantamount 

a  r<  V(><  ation  of  thC  Old gHUlt,  BOd  tbeiSBttiOg 
of  a  new  one. 

Tlh.  That  the  agreement  of  1710  and  1718 
"as  entcrt  '  into  by  the  RhrKlc  I'^land  rr»mmis 
Moners.  upon  the  represcutatiun  of  the  Massji 
ritusctts  commlasionerB  that  the  Woodward  and 
SitTrty  station  wtia  fhrro  miles  from  Oharles 
Hiver  proper,  and  not  three  mill  s  from  any  of 
tU  IfilnitarT  atreams,  tis  is  stated  in  the  an>swer 
of  M8<isachu»ett«.  That  no  such  pretension 
«ras  then  made,  or  ever  made  by  Massachusetts 
»ftcr  Maid  derision  of  I©??.  On  the  c  ^niT.iiy. 
the  whole  entire  agreement  of  1710-1718  was 
ratered  Into  by  Rhmlc  Island,  under  the  full 
h  Wvf  that  ■^:iid  .station  was  tim  e  miles,  and  no 
niore,  from  Charles  Kiver  proper. 

(tth.  That  the  only  matter  In  dispute  between 

iM  coiiiinis.sinrierv.  from  the  first  to  the  hist, 
wus  not  as  to  the  stalion  or  starlinjE  plac«.  but 
in  ri-ji^ard  to  the  course  of  the  line:  that  no  com- 
promise w:i«;  ever  ]>rr)))iiy( d  by  cither  party  as  to 
the  starting  puiui;  that  lioih  parties  agreed  upon 
the  Woodwanl  and  SatTrey  station,  liecause  it 
repre^entt  .1  uml  believed  10  he  three  niilea 
from  Charles  Hiver  pro|H'r,  according  to  char- 
ter; and  that  this  mistake  was  not  disooTered 
unUl  17r)0 

•th.  Thai  in  1750  Rhode  Island  appointed 
'•ommissioners  lo  meet  thost;  of  Mjissachasetts, 
io  order  to  complete  the  execution  of  the  agree- 
ment of  1710-1718;  that  being  uoablo  to  find 
t  lie  Wood  ward  ttid  Baffrey  station  (aliU  belieTod 


to  be  three  nules  from  *Charles  Hiver  [*594' 
proper),  tliey  were  obliged  to  measure  three 
miles  from  the  river,  fina  run  an  east  and  west 
line  from  its  termination;  that  they  erected 
monuments  upon  that  line  (four  miles  north 
«f  the  pri  tended  Woodward  and  HafTrey  sta 
tion},  and  the  State  of  Rhode  Island  has  claimed 
to  thai  line,  indicated  by  sai<l  bountls,  still  re- 
maining, from  that  day  to  the  present. 

10th.  That  it  was  never  pretended  by  Hasn* 
chuseti><  that  the  Wnndw  (nl  and  ISufTrey  station 
waa  the  fruit  of  compromise,  or  tliat  it  was 
three  miles  from  the  tributarlra  of  Charles 
River,  until  as  late  as  1790.  when  the  eoinniis- 
sioners  of  Massachusetts  eudeavore<l  to  defend 
their  claims  upon  that  bads;  that,  on  tho  con- 
trary, Massachusetts,  from  1710-1718  up  to 
1790.  through  her  commissioners,  urdfomdy 
claime<1  to  the  Woodward  and  Satfrry  station, 
as  beine  according  to  chfirtr-r;  niul  lie'  nnrree- 
ment  of  Khoile  Island  of  171U  1 7 18  iu<  lu  r  title, 
and  her  only  title,  according  to  charter. 

11th.  That  (he  assertion  of  Ihe  answer,  thai 
Massachusetts  had  claimed  still  ftirther  mnih 
(lo  Ihe  angle  tree),  and  that  Rhode  Island 
claimed  to  Charles  River  proper,  and  that,  upon 
these  rlyal  and  opposing  claims,  a  medium  sta- 
tion w:is  adoi)ie(l,  is  eonlrary  to  the  entire  body 
of  the  evidence  in  the  case,  contrary  to  tiie 
fact,  and  mainly,  if  not  entirely,  the  offspring 
of  the  active  imajgininga  of  learned  and  anxious 
counsel. 

13th.  That  the  answer  isnoeTidence.  coming 

from  a  rnrpnrntion.  in  any  rnse;  much  more  aa 
to  matter  not  re,-jion-.ive  to  tlie  l>ill. 

13th.  That  MfisiMU  hiiseits  never  granted  lo 
the  town  of  Providence  the  five  thou!=and  acres 
of  land  stipulHtcd  and  covenanted  lo  be  granted 
by  said  agreement  of  1710-1718;  and  Uiat,  in  a 
court  of  equity,  although  covenanis  are  inde- 
pendent, yet  one  will  .not  be  enforced  without 
a  full  performance  of  the  other.  (Best  on  Pre- 
sumption^ 

14th.  tfpon  these  facts  the  plidntiffs  will  con* 

tend  that  the  n'j;re( ment  of  1710  was  void — 

1.  Because  made  under  an  evident  and  ap- 
parent mistake. 

2.  That  it  cannot  operate  to  frnnsfer  four 
miles  of  the  acl^UDwU  di;i  il  terrilury  of  Rhode 
Island,  because  RUoile  Ishuitl.  as  a  colonv.har 
no  power  to  transfer  her  jurisdiction  to  ifaasBr 
chusetls. 

3.  That  no  confirmation  can  be  pfcmimed, 
because  a  oonflrmation  of  a  void  agreement  is 

void  itself. 

4.  Because  a  confirmation  must  have  been  of 
record  in  England,  and  also  iu  Massachusetts.  If 
not  in  Rhode  Island;  and  that  no  case  has  gone 

tlie  leii^fh  of  presumini:  ibe  loss  of  are<  rnd. 
without  some  foundations  being  first  laid  to 
support  such  presumption. 

5.  Becausi' Mas';iiebu>etfs  lia'-  always  (Maimed 
under  the  agreement  of  1710-17iy,  and  never 
alleged  or  pretended  that  there  was  any  other 

title. 

*6.  Because  the  suiiject  of  lU-  bounds  [*6f>5 
of  Massachusetts,  involving  the  dispute  in  the 
present  cji.se,  h:is  been  nt  various  jK'riods  l)eforo 
ihe  commi.ssioners  of  the  king.  1604;  before  the 
king  and  council.  1077,  1787;  and  at  various 
other  timei?  between  Connecticut  and  RIuhIo 
Island ;  and  no  such  coutirmuiion  bt^s  ever  been 
Bugg««t«4f  but  tbe  dirupt  rcrerse, 

1117 


Digitized  by  Google 


SlTPUKMK  CorRT  OF  TTTK  I'nITRD  StATW. 


tlic  iustiumciit  and  prociiMl  at  law.  fciuily  wil 
n  lit'vt'.     (I  .Miuld.  (  h.  PracI ito. )    The  cjisi 


^' W.I  ^f;*  to  yfi'titkf  i>f  Fitrtn. 
"X  man  i**  prcsunit'd  to  know  llie  law.  But 
no  man  can  be  jucsnmrd  lo  he  acquainted 
wiilj  ail  mntteiN  of  fact.  au(i  tlierefore  an  iifno 
ranee  of  facts  cloi-s  not  import  enl{)abie  uejili- 
;;ence."    (Slorv's  Kfjuity  Jnrispruilenec,  lo6.) 

"Tlic  general  rule  is.  that  un  uet  alone,  or  a 
eoniraet  made  under  u  nii><fake  or  i;;norance  of 
a  material  fa<:l,  is  vcjidable  and  relievablc  in 
efpiily."    (///«/..  IV).) 

If  instruments  be  delivered  up  by  mistake, 
and  owini:  to  i^noranee  of  a  tran>aetion  wideh 
wotdd  liave  made  it  unconscientious  to  hold 

ill 

.)  ''riie  cjise 
cited  is  The  K<n't  Imlia  C'onii>tnii/  v.  Ihmaht 
(0  V«'S..  Jun.,  from  2T"i).  A  charter-party  was 
delivered  up  to  the  defendant  after  h  vovap.*, 
the  pr<ivi>.ions  of  which  he  nnd  violateil,  the 
plainliiT  Ik  inij  iirnorant  of  the  violation.  It 
was  a;ireed  thai  there  was  no  frau<l  nor  inisrep 
re.sentation,  but  the  c<»urt  said  there  wrtJ*  a 
plain  mistake. 

Tamphiin  V.  Ik  met  (I  Sulk..  22).  One  of 
three  persons  paid  money  on  an  usurious  bond, 
and  uflerwards  recovered  it  bac-k  as  p;dd  by 
mistake,  he  not  knowing  the  fact  of  the 
usury. 

liiiujhiim  V.  Itinghim  (1  Ves.;  Sen.,  126,  in 
J748).  "An  jigre<-nient  was  made  for  the  s^iU.  of 
an  (State  to  the  plainliiT  l)y  defendant,  who 
liafi  brought  an  ejiK'tntent  in  sujiport  of  a  title 
I  hereto  under  a  will. 

"The  bill  wiu?  t«>  hav«'  the  purcha<'e  money  nt 
funded,  as  it  appeare*!  to  have  been  the  plaint 
iff's  estate.  ' 

"It  WHS  tnsistetl  that  it  was  plainiifT'H  own 
fault,  to  w  hom  the  title  was  produced. and  who 
had  tmie  to  consuler  it. 

"Decreed  f(tr  the  plaintiff,  with  casts,  and 
interest  for  the  mone;  from  the  time  of  brin^'- 
ing  the  bill;  for  no  fraud  apj)eared.  and  tin- 
di'fendant  apiireheiided  he  had  a  right.  Yet 
there  was  a  plain  mistake,  such  as  the  court 
was  warranted  to  relieve  agJUUNt.  not  lo  ^ulTt  r 
the  d( !( tidaiit  to  run  away  with  lhemoi»ey,  in 
considrration  of  the  sale  of  an  e.slale  lo  which 
he  h:t<l  no  riglit." 

Hlioiie  Island  gave  away  her  own  territory, 
instead  of  the  territory  which  Miissachusetts 
was  «  ntiiii'd  to. 

till',  v.  SftniirriX  Vernon.  112).  A  rehu.se  wi 
aside  by  reason  of  the  misapprehension  «)f  the 
|)arty.    {Lii.rj'„id\  case  liled.) 

2  Ves..  Sen.,  400.  A  general  release  relieved 
airainsr,  as  to  pariicidars  not  in  the  knov.- ledge 
of  the  part  v. 

r»JMt*]  *H<;ii,H  V.  /Je>f,  fh/,i  (3  Bro.  Ch.  C'as.. 
l.")U).  A  conveyance  set  asi<le.  as  improvidenily 
entered  inio;  thougli  no  fr.»;id  or  imposition. 

N.  B  — The  n'j>orl  of  this  cain;  is  more  full 
in  (.'ox.  (See  Ltonard  v.  fjeoimrd,  2  Ball  A: 
Bealty.  \Si  ) 

An  omi-vsion  in  an  agreement  by  mistake 
(•lands  on  the  same  uround  as  an  omission  by 
fraud.    (Chilly's  Dig.,  tit.  Mistake.) 

{R,im*f»>ttoiu  v.  (loniou  \  V(«.       B.,  168;  3. 
Alk..  'i^>S\  4  Bro.  Ch.  Cas..  514;  (J  Ves.,  WM, 
note.)  j 

C<Mkh,y\\  rnift{\  Ves.,  Sen.,  400).  J.  Self.  ! 
dying  iniesiate.h  fi  a  widow  and  <!aKghter.  then 
au  infant,  who,  four  mouths  after  coming  of: 
age.  entered  into  au  agreement  with  her  I 
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mother  concerning  the  distributitin  of  ihf  j«f 
sonal  estate;  which  agrv<ment  was  af!»-r«tni« 
rniitietl  by  tlie daughter's  hu>l>and.  .\fltT  liip 
dauirhicr's  deatli,  the  husiiand  bmuphi  aliill 
a8  her  adndniNtrator.  to  set  a'-'uh'  tiar  wtt 
ment,  and  to  have  a  distributive  share  atrord 
ing  to  her  right. 

Ma<ter  of  the  Bolls.  "The  <lau2hter  cl«rlr 
did  nol  intend  to  take  less  than  Ikt  full  iharr. 
her  two  thirds  of  the  value,  though  «tuil  llui 
was  did  not  clearly  appear;  but  »]te  tbourLi 
what  was  Klipulatcd  for  her  wa.<  her  fa" 
.share. 

"The  court  will  li>ok  with  a  jealou«  <  op 
on  a  transaction  belwcen  |vireul  and  diiid 
Whetlier  there  has  Ijeen  Kujtpresnu  rtri  d»«* 
uot  clearly  appear. 

"But  there  is  another  foundatioQ  to  intrr 
po.'ic..tliftt  itap|>carcd  afterwards  that  lb*'  p: 
sonal  estate  amounted  to  more,  and  I'd*- piit} 
sulTering  will  be  permitted  to  come  Ih-rc  l-^ 
avail  himself  of  that  want  of  knowWp. 
indeed,  in  the  ca.se  of  a  iriHe,  but  snmr  br-uii )* 
must  l>e  set  to  it.  The  daughter  would  I*  et 
titled  to  five  or  six  hundred  pound>  men. 
which  is  very  material  in  such  a  fcum  «  iLi». 
and  a  groimd  for  ihe  court  to  >el  it  rijhL  TU 
daughter  did  not  act  on  Ihe  grounil  of  a  c<n 
l>osition.  but  Uxik  it  as  her  full  ish.ire;  aod  if «" 
appears  not  so,  the  couil  C4inn<»t  suffer  iv 
agreement  to  Kland.  As  to  the  ralifirstif*  h 
the  husband,  he  was  as  much  in  the  d.trk." 

ariflith  v.  Trajurell  (Juue.  1732)  was  cited  m 
the  above  ease,  "where  om-  die<l  inlfstali 
leaving  twosisters,  the  plainiitT's  wifr  aii<l  ilt* 
defendant's  wife.  The  latter  tirst  got  adiiUDi> 
tration,  and  prevailed  on  the  other  to  arcy 
of  an  agreement  for  her  share.  Th<  re  • 
further  agreeoient,  that  the  plaintifl"^  »;.'• 
shouhl  have  a  further  .-hare,  reciting  that  ttf 
should  have-  ah  equal  ^ha^c.  and  that  iIk— 
should  l>e  a  <lccree  for  that.  The  plainiiff  kl'.rr 
wards  di^overed  the  olate  lo  N-  a  grrat  div 
more,  and  t)r«»ught  a  bill  of  review,  atxi 
the  de<-n"<'  and  agreement  were  s»'i  H>idr.'* 

l\M,h'ii,t  III.  V.  AV/j/(l  Pet-re  Wias..  3:>4V  TV 
e.xeciitor  of  a  mortgagee,  coming  Mon  'i' 
master,  anti  not  admitting  any  <»f  lii*  m<>ilp."» 
to  have  been  jKiid.  proveil  his  de«"tl.  and  • 
rejMirt  for  *lhe  whole  amount  of  hi*  [*J»U7 
di  lit.  I'TlUI,  which  iej>ort  w;^^  :itHi»arii«o»« 
til nicd  and  made  aU'^dute.  Afterwards  it  l^ 
pciiri'd.  under  the  mortgafi^'c'a  uwn  baxMi.  tfesi 
\l'A'i','>  had  Uen  |Miid  bv  the  morXgngear.  Tl* 
(h  leiidant  had  paid  this  luonev  awar  to  nrt- 
ilors. 

Master  of  the  Itolls.  "1 
whether  theie  has  l.>ec*n  a  d»".      ,  1. 1;. 
:i8  lo  M»  much  as  has  Itccn  overpaid  it  l 
allowed  to  the  plaintifTs."  Thi^.  on  tppcb^ 
alllrmed  by  Lord  Cow|H'r.  , 

llitHor  v.  JIonnr{l  Wx-rv  Wm*..  138).  Ank^ 
and  a  settlement  mentioned  to  bemadt 
suance  thert.'of.were  both  made  before! 
but  the  .settlement  varied  from  1^ 
articles.    Di'creed  to  set  the  Ki'h  rrf^f 

ChaucfUor.    "It  is  a  plain  nv 
ing  the  settlement  from  the  ar' 
appearing  ui>on  the  face  <»f  ' 
plain  reason  of  th«'  thing.  I«ti 
material."     (Same  case,  2  Vciu., 
Ch.,Ol.) 

But  though  a  court  of  law  will  not  gnm  * 
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new  trial  merely  to  entibk*  a  jmrty  to  ^et  fresli 
witMBBes.  nor  would  a  cuurt  of  e<|uity  interfere 
on  s'jch  irrniinds:  yet  where  the  admi*^sion.s 
couw  from  ilu-  party  himself,  upon  u  bill  of 
discovery,  filed  after  the  trial,  it  to  very  dif- 
ferent, and  the  court  will  in  such  case  re- 
lieve. (I  Maddock'sCh.,  77;  ffarkey  v.  Ver 
K'-n,  2  Cox.  I  J  ) 

Under  peculiar  circumstances,  however,  ex- 
croiog  or  jiisti tying  the  delay,  courts  of  equily 
will  not  r<  fu.>-<-  their  aid  in  furihcriiiuc  (tf  iln- 
hgbts  of  the  party ;  since  in  such  cnsen  there  is 
DO  pretense  to  inawt  on  laches  or  negligence,  as 
1  ground  of  tli^rnissal  of  the  suit.  (1  Story's 
£»j.  Jurisp.,  6U3,  504;  Lohdell  v,  Crmgh,  1 
BUgb.  N.  a.  255;  1  Fonbl.  £<i.,  B.  1.  ch.  4. 
p.  27.  and  mti:*:  .Toromy  ou£q.  Jurlap.,  B.  8, 
pt.  2,  ch.  5,  pp.  549.  .mO.) 

If  the  le.t^atee  alleg:e  that  he  knew  not  of  his 
risfht,  time  is  no  bar.  Stot  Vhen  fraud  Js  proved. 
(Fonbl.,  a.s  alx)ve.) 

(rartaml  v.  Silfm  Rxnk  (9  Mass.  R.,  408). 
Au  indorecr  paid  a  note,  ignorant  that  no  de- 
mund  had  be«n  made  upon  the  maker  or  notice 
n  ](iiii-<  lf.  though  he  was  advised  not  to  pay 
it.  Uuld  to  be  a  payment  by  mistake,  and  he 
recorered  back  again.  (4  Masa.  R..  878;  H 
yiMk  H..  74;  5  Burr..  26T2;  I  Durn.  &  East. 
718;  I  Boa.  &  Pull..  ii2«:  Doug.  R,  638.) 

The  case  of  The  Union  Bunk  v.  TTie  Bank  of 
I'liifrff  Sf.if,:^  {?,  Mass.  M.,  74)  is  a  «tronir 
nv^.  The  niarLjiuai  note  is:  "If  A.  contiding, 
though  iii;i>r  operly,  in  the  mi.*<tak(  n  affirma- 
tion of  B,  pay  bis  monev^  A'  aball  recover  it 
i.^uk."* 

The  CHuc  was.  tht-  liran^  h  bank  had  received 
two  ba«l  checks,  which  the}'  .supposed  they  hml 
nwivetl  from  the  Union  Bank.  They  sent 
them  to  tlie  Union  Bank  by  their  iiu  -s<'ii'_'(;r, 
slating  that  they  came  from  the  Union  Bank : 
whereupon  the  Union  Bank  paid  them.  Be- 
iwoen  the  time  of  paying  tli< m  by  the  Union 
iknk  and  the  discovery  of  the  mistake.  Raw- 
598*]  son,  who  drew  them,  failed  and  *ah 
?<onde<l:  so  that  the  branch  bank  ln<Jt  the 
amount.  Jmlgf  Parsons  and  the  Supreme 
Conrt  deritb  4  that  the  loss  must  fiUI  on  the 
blanch  bank,  whn  conimilled  the  tirst  error. 

The  case  in  l>ougla.ss  and  Bos.  »fc  Pull,  are 
both  cases  of  payment  by  mistake,  and  as 
strong  as  the  two  cases  in  Mass.  Reports, 

(km»  of  teUlenunUi  an4  .\fnrrm{if.  Artiele»  heii^j 
r^ormed  on  Account  of  Mistake. 

RnndnU  r.  Randall  (2  Peere  Wms..  464.  in 
1728).  I:i  thill  case,  the  husband  had  con- 
fe^ed,  under  band  and  aeal,  that  both  the  ar- 
ticles and  settlement  limited  the  estate  to  bis 
hcir^  in  fiv,  when  it  was  the  intnilion  of  the 
mother  of  bis  wife  to  limit  it  to  the  lieirs  of  the 
wife  in  fee.  The  articles  and  settlement  were 
reformed.  Lord  Chjinccllor  King  decreed  the 
estates  to  be  settled  upon  the  heirs  of  the  wife 
in  fee^ 

West  V.  ErU.^y  (2  Peere  Wms.  »49,  in  1726), 
where  the  settlement  made,  before  the  mar 
ri;ige.  varied  materially  from  the  articles,  but 
staled  to  be  made  *'  in  pursuance  of  the  articles 
and  performance,"  the  .settlement  will  be  pre- 
sumed to  depart  from  the  articles  by  mistake. 
(See  note  of  Cox  to  the  above  caae;  see  H  Bro. 
Ptarl  Cases.  847.  in  1737.) 

Honor  v.  Hmar  (1  Ftero  Wms.  188,  in  1710). 
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liefore  Liml  (.'han(  elior  Cowper.  eslalfii'^hcs  the 
same  in  iiiciple.  The  articles  limited  the  estates 
to  heirs  of  the  body  of  the  wife.  Thesi-Jtlement 
(made  before  marriage,  ami  in  pursuauoe  of 
the  articles)  was  to  the  heirs  of  the  txxly  of  the 
husband,  of  the  wife  begotten. 

Lord  Chancellor.  *'  It  is  a  plain  mistake  in 
making  the  settlement  vary  from  the  articles." 

After  reciting  the  articles,  he  further  says: 
"And  the  articles  being  so,  the  settlement, 
wliich  is  said  to  be  in  pursuance  of  the  arii;  li  s, 
Hhows  there  was  no  alteration  of  the  intention, 
nor  any  new  agreement,  between  the  making 
of  tlif  ar'iiclcs  :in<!  tlic  sn'tlrmcTif     And  this 
)<p[>('arinL;  utmii  Uie  tuce  ot  the  articles  and  scl- 
tU  iiu  nt,  and  in  the  plain  reason  of  the  thing, 
leii-tli  of  time  is  immaterial." 
I     lu  the  cascf  of  MottMux  v.  T/is  fytndon  //«. 
I  Co.  (1  Atk.,  ")45),  in  1789.  ilalhead,  as  agent  of 
j  the    plniiitifT,    paid   the   defendants  tifteen 
I  pounds  premium.  U  iug  ut  the  rate  of  thrt'e  per 
cent. ,  which  wjis  the  current  premium  lhen,up<jn 
I  the  ship,  at  aud  from  Fort  fit.  Oeorge,  and  a 
I  label  of  such  agreement  was.  on  the  ?th  of 
A^Mi^i.  lT:n  riiN  rt  tl  in  a  book,  am!  suhj^crilH'tl 
by  Ihilhead  and  two  of  the  directors.  The 
j)()ii(  y  was  made  out  from  Fort  St.  George. 
I  L«)rd  Ilardwieke  reetifled  the  iiiiaak<  .  <;iying 
I  (but  the  policy  ought  to  have  e<infurnied  lo  the 
j  label. 

;     In  ri'hr  V.  P.ti/ir  (1  V.S..  Sen.,  4.58).  in 
j  n./tj,  Lonl  llindvMcke  rccliiied  an  agreement 
by  previous  minut<"s  of  the  parlir-s. 

\n  Iittr.''fnr  v.  KP  r :  rjf.i  .1  {'^  ,  .Tun.,  .■<l',>». 

Lord  Ehluii  reclilieU  'a  M-til^'in'  iil  by  a  (  %"»iiJ> 
previous  letter  of  the  party.  (See,  also,  a  sim- 
ilar case  cited  in  u  noic  to  thai  ca^i^.) 

Cat-fH  of  Coinpi'omtM: 
If  a  person,  after  due  deliberation,  enter 

into  an  aiirt  f  ment  for  t!u'  purpf^^i'  of  (•onn>r(»- 
misiug  a  el!»itn  made  ft-'i,,>  fiih  .  lo  wiiich  he  be 
lievcs himself  to  be  liaMc.  and  witii  the  nature 
and  e.xtent  of  wliich  he  is  fully  a<  .juainird.  the 
compromise  of  such  a  claim  i->  a  .-uJlit  it  ni  con 
sideraiion  for  the  agreement,  and  a  court  of 
equity,  without  intpiirlng  whether  he  in  truth 
was  liable  lo  the  elaim,  will  compel  a  spjcific 

perforniani':e.    {A('r>><"l  \.  .  I  Russell, 

5  Russell,  149,  ailirmed  on  appeal.) 

If  a  party,  ignorant  of  plain  ami  settled  prin- 
ciplf  <if  law,  i.^  induced  to  yield  a  iiMrliDM  of 
his  iodisDulublu  ritflil,  equily  will  rcheve;  hut 
where  title  is  doubtful,  and  with  due  delibera- 
tit)n  he  enters  into  {Dtnproini^i  ,  no  relief  is 
given,  nor  is  eun>idi  tation  in^uireti  into.  (1 
Sim.  &  Stu..  TiiU  ) 

No  remrdy  in  ciiuiiy  for  the  recovery  of 
money  paid  on  couipromise  of  an  action, 
where  the  party  had  full  knowledge  of  the 
facts,  and  the  means  of  proving  them  at  the 
trial.  {Goodman  v.  .S/2/<r.*.  2  Jac.  &  Walk.. 
249.) 

A  compronuse  of  rights,  doubtful  in  point  of 
law.  but  founded  upon  a  misrepresentation  or 

suppress;., II  of  facts  in  tht  kn.twledge  of  one 
of  the  parties  only,  cannot  bo  supported. 
(Uonardv.  £«onaitf,  S  Ball  ft  Beatty.  171.) 

To  constimiq  a  fair  cnmpriMnisc  nf  right 
doubtful  in  point  of  law,  the  fact.s  creating  llus 
i  doubt  should  be  fairly  stated.    {Ihid.,  181.) 

It  is  essential  to  the  validity  of  a  compro- 
mise that  both  parties  be  in  euual  i^noninctr. 
(2M»..  183.) 
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Defense  of  eompromise  i»  not  proper  for 
answer,  but  for  plea  only.  (1  Hall  it  Beally, 
328.) 

AuthoritU»  n*  to  PreMnmptuois  of  TitU. 

"\  i^nmt  of  land  will  never  Ik;  presumetl 
from  lapse  of  time,  unlesw  it  be  so  great  as  to 
create  tbe  belief  thai  it  was  actually  made,  or 
un1e.H.s  the  fact.H  and  circumstances  show  that 
the  parly  to  whom  it  is  presumetl  to  have  been 
made  was  legally  or  equitably  entitktl  toil." 
(NoU' to  .Mathews  on  Presumptions.  298,  ed.  of 
IKK);  6  Cowen.  700;  3  Johns.,  269.  109;  1 
Wnsh.  C.  C.  U..  70.) 

No  possession  of  one  claiminj^  under  a  de- 
fective title  can  raise  a  presumption  of  a  good 
title.  (Mathews.  198,  noU;  5  Harris  &  Johns., 
2:10;  1  Harris  Johns.,  18;  Jkal  v.  Lt/nn.  0 
Harris  S:  Johns.,  336.) 

"  Presumptions  of  law  are  suppositions  or 
opinions  prcviou>ly  formed  on  questions  of 
frequent  occurrence,  being  found,  from  expe- 
rience, to  be  generally  accordant  with  Iruih, 
and  remain  of  force  until  repelled  by  contrary 
evidence. 

000*1  Presumptions  of  fact  are  conclu- 
sions drawn  from  |)articular  circiunsiances. 
Many  of  the  presumptions  of  law  were  former- 
ly considered  too  powerful  to  admit  of  contra- 
diction, but  this  d(M-(rine  is  now  confined  prin- 
cipally to  the  doctrine  of  estoppels."  (Math- 
ews, 'i;  Phillips  on  Evidence,  6lh  ed..  146.) 

"  The  grounds  upon  which  legal  presump 
tions  rest  are  various.  In  some  casc*s  on  the 
laws  of  nature  and  the  general  principles  of 
justice,  on  the  nature  and  general  incidents  of 
prop«>rty.  In  others,  on  th«>se  innate  princi- 
ples of  self-interest  and  prudence,  which  gen- 
erallv  eovpm  the  conduct  of  m«'n."&c.  (Math- 


ews, 


) 


Other  legal  presumptimis  originate  in  the 
policy  of  the  law.  Of  this  description,  how- 
ever, a*  they  relate  to  prop<  riy.  examples  are 
nire. 

•'  Presumptions  of  fact  are  such  as  are  usu- 
ally found  by  experience  lo  Ik.'  conseijueul  'ipon, 
or  coincident  with,  the  fact.s  presumed.  They 
must  correspond  with,  and  Ije  adccjuate  to  ac- 
ci>unl  for.  the  circumstances  actually  proved." 
(Mathews.  I.) 

*■  lA'gal  prestnnplions  generally  apply  to 
facts  «)f  a  Inuisitury  character,  the  proper  evi- 
dence of  which  is  not  usually  preserved  with 
aire;  but  not  records  or  public  documents,  ».V:c.. 
unless  provetl  to  have  bvvn  lost  or  destroyed." 
(Mathews.  4.  in  nvte;  lirunttpick  v  McKmn,  4 
Grccnlcaf.  511.) 

"  l^resumpiions  from  evidence  of  the  exist- 
ence of  particular  facts  arc.  in  many  cases, 
if  not  all.  mixed  (pustions  of  law  and  fact. 
If  the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  such  as  cannot  fairly  warrant  a  jury 
in  presuming  it.  the  court  would  err  in  in- 
structing ihcm  that  they  are  at  liberty  to  pre- 
sume it."  (Ihid.,  p.  6.  notf;  Bank  of  United 
States  v.  Qfrcomn.  2  Peters's  S.  C.  R.  183.) 

••  Following  up  this  principle,  courts  will,  in 
favor  of  long  |x)ssession.  presume  as  well  the 
existence  of  the  netnlful  instruments  of  con- 
veyance, as  the  observance  of  all  such  acts  and 
solemnities  as  are  requisite  to  make  actual  as- 
surances valid." 

Fines  and  recoveries  are  an  exception,  which 
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cannot  lie  presumed  without  evidence  dirwik 
pointing  to  them. 

Act  of  Parliament,  and  grants  from  the 
crown,  though  assurances  of  record,  are  nm- 
staiitly  presumed,  within  even  ilie  time  of  lf|til 
memo"rj'.  (Cowp..  102.  2l5;  Jac.  A  Walt. 61. 
159:  11  East,  488:  sec  Am.  authorities  in  nale. 
p.  6.  Mallhew.s.) 

"Ignorance  has  sometimes,  in  courts  of 
equity,  been  held  to  afford  an  answer  ir 
avernti  releases  of  demands.  The  dowTtioe 
of  a  right,  it  has  been  judicially  obsenned. 
always  supposes  a  previous  knowledge  of  it. 
It  is  absurd  to  say  that  a  man  has  reliaquiih(d 
a  right  of  which  he  is  not  aware."  (Mattbeir\ 
17.  18;  Sel.  Ch.  Cas..  11:2  Peore  Wms..  7M. 
per  Sir  Win.  Grant.  2  Mer  :J62.) 

In  England  there  is  but  little  differencr  he 
tween  the  doctrine  of  •prescription.  [*601 
and  the  doctrine  of  presuming  lost  grmota,  ta 
regard  to  the  objects  embraced  by  the  two 
principles. 

The  doctrine  of  prescription  never  extended 
to  lands  in  fee.  or  corfMjreal  here*litHmecis.  oc* 
did  it  extend  to  such  incorporeal  rights  as  could 
exist  only  by  matter  of  record:  such  as  dudt 
species  of  royal  franchise,  deodands,  iraiii»r».  or 
felons'  goods.  &.c. 

On  the  other  hand,  the  doctrine  of  presuroin: 
grants  never  extended  to  Cf>rjK>real  berwlil*- 
ments;  but.  unlike  the  dix-trine  of  prectip' 
tion,  it  embraced  all  incurpon?al  hercditamniu. 
whether  evidenced  by  matters  of  reoml.  'ir 
purely  by  grant.  Patents  from  the  crown,  »od 
acts  of  Parliament  even,  wen^  presumed  lo  t\ 
i.Ht. 

The  great  dilTen'nce  between  the  two  dor 
trines  consisted  mainly  in  Ihe  length  of  i 
necessary  for  their  successful  operation. 

Under  the  d(X'trine  of  pre^tcripiion  at  il < 
in  England  to  this  day.  immemorUl  mageiMrt 
be  established.  Therefore,  if  it  ap^eui  tkirt 
the  title  to  be  presumed  had  no  exttteaee  il 
any  time  subse(iueni  to  the  1st  Hiih.  L  (ItflK 
there  is  an  end  to  the  power  and  afcacjal 
prescription. 

On  tlie  other  hand,  while  thedoctriMOf  fl^ 
suming  grants  embraced  a  rather  wider  iMgff 
of  objects  or  titles,  its  children  wore  " 
legitimate,  though  coroparatirely  of 
birth.  V 

This  latter  doctrine,  however,  during 
whole  of  its  minority,  experienced  < 
op{)osit!on  from  many  wise,  as  well 
lawyers.    (2  Ev.  Poth..  139.)  ' 

'The  Pariiamcnt  of  England.  brUwadiii 
8d  Wm.  IV.  (1822).  were  obliged  to  nudf 
some  of  the  evils  growing  out  of  jiadiddir* 
tions.  The  real  pmperty  comniMtoin  ex- 
press themselves  as  follows: 

"Amid  these  difficulties,  it  has 
of  late,  for  the  purpose  of  supporlimr  a 
which  has  been  long  enjojed.  bat  whldn 
\)c  shown  to  have  originated  within  tee  of 
legal  memory,  to  resort  to  tbe  dttaagr  feliw 
of  a  lost  grant,  which  is  pleaded  lo  hatr*  tarr 
made  by  some  |M?rson  scaled  in  fee  of  the «» 
vient.  to  anotht-r  .seized  in  fee  of  lliedaMiaML  .' 
tenement.  Hut.  besides  the  nbjedtioa  «i 
being  well  known  to  the  counsd,  tadp  ' 
jury,  that  the  plea  i.s  unfounded  iknOL^ 
object  is  often  frustated  by  pro»»f  of  IhsT 
the  two  tenements  liaving  been  such  ' 
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fictitious  jtTMt  could  not  lisye  been  made  in  | 

the  Mi.Kiiir  r  ullfLTi'*!  in  tlit-  act," 

"  in  adtiitiou  u>  ail  thb,  '  tisiya  Best,  "  it  was 
wdl  obmrved,  that  the  requiring  juries  to  make 
artificial  presiira|>ti()n.s  of  this  kind  amounted, 
\a  luauj  caseiH,  Lo  a  heavv  tax  on  their  cou- 
adenoes,  which  it  waa  hichlpr  cxpedi^t  should 
be  removed.  In  a  wora.  it  became  apparent 
that  the  evil  could  only  be  remedied  by  legis- 
lation, and  the  statuteiof  Wm.  IV.  were  pawed 
(or  that  purpose." 

*"  Whether  deeds  of  conveyance 
can  Iw  presumed,  in  caaes  where  the  law  has 
iiuulc  proviiiiun  for  their  registration,  hm  been 
doubletl. 

"The  point  was  argued,  but  not  decided,  in 
i>>^  V.  Ilint  (11  Price,  475).  The  belter  opin- 
ion seems  Ut  be,  that  though  the  court  will  not 
in  «uch  cases  pnssume  the  existence  of  the  deed 
ai  a  mere  infeienoe  of  law»  yet  the  fact  is  open 
for  the  jury  to  find,  as  In  other  casea."  ^ote 
to  1  Greenl.  £v..  52.) 

In  the  United  SUtes.  while  the  doctrine  of 
prwumin?  a  {rrant  lias  been  applied  to  corpo- 
rt«l  m  wtU  as  tu  incorporeal  hereditaments, 
and  the  sphere  of  its  operation  very  much  en- 
isTj^,  yet,  at  the  same  time,  ttie  principle  of 
its  operation  has  been  drenniscribed  within 
very  narrow,  and  in  all  pn>l)ability  vt-ry  safe, 

Sounds.  It  is  placed  beyond  the  reach  of  the 
BOTatloo  of  mere  hook  lawyers  and  book 
jiulcTf'?.  and  rr^tn,  tus  a  mere  matter  of  fact, 
UjAiu  the  cromraou  sense  of  a  jury. 

The  judges  in  England  were  obliged  to  flee 
to  this  matter  of  fact  view,  as  a  refuge  from  the 
rapidly  increasing  evils  growing  out  of  artificial 
prtaiiinpli  nis.  In  tlii>i  country,  ujio'i  this  sub- 
ject, there  are  uo  artificial  presumptions.  It  is 
simply  a  case  of  circumstaneial  erideoGe. 

In  6  Cnwrn,  7'2r),  it  h  f^ild :  "A  prant  of  land 
will  never  be  presuiutd.  unless  the  lapse  of 
lime  is  so  great  as  tu  create  a  belief  that  it  was 
)u-tually  made ;  or  unless  the  facts  and  circum- 
stances  show  that  the  party  to  whom  it  is  pre- 
sumed to  have         madf  wjis  legally  or  equi 
tably  entitled  to  it. "  (Matthews  oi^resumption, 
SM,  Mis,  ed.  1(00:  6  COwen,  706;  8  Johns., 
109.  209.  1  Wash.  C.  C.  liep.,  TO.) 
ISamc  priuciple  in  2  Wendell,  ia-15. 
In  Iticard  v.   WUliatfm  (7  Wheat..  59),  this 
touri  (it  *  i  !f  !  that    Prcf^umptions  of  a  grant, 
ariiiimg  fium  a  lapse  uf  lime,  are  applied  to  cor- 

^jrealas  well  as  to  incorporeal  hcrcditamenLH. 
hey  may  be  encountered  and  rebutted  by  con- 
trary presumptions,  and  can  never  arise  where 
all  \hi'  circutii^fanccs  arc  entirely  cuiisistciit 
with  the  non  existence  of  a  grant.  A  fm-tiori, 
Ibey  cannot  arise  wlwn  the  claim  is  of  such  a 
nature  as  is  at  variance  with  tlie  supposition  of 
a  i^rant." 

"  Legal  presumptions  generally  apply  to  facts 
of  a  transitory  character,  the  proper  evidence 
of  wliich  is  not  usually  pre^rved  with  care; 
but  not  to  records  or  public  documents  in  the 
custody  of  officers  charged  with  their  preserva- 
tion, oniess  proved  to  have  been  lost  or  de- 
.«?m}'cd (Cowon  ct  riill's  Note«<  to  Phillips, 
iMiri  1.  p.  ;itM,  JJrumukk  v.  McAean,4  Urcenl., 
•'508.) 

8ee  Cowen  &  Hill's  notes,  genendly,  on  sub- 
ject of  presumpiious. 

"  No  passeasiou  of  one  claitnini^  under  a  dc- 
603*]  ffclive  title  can  *niis{'  a  prcsuinptiou  of 
llowAjiu  4,  U.  8..  Book  11. 


a  good  title.*'  (Matthews,  198,  note:  6  Harris 

&  Johns..  2  f>  1  TbM.,  10:  ^Ibid..  886.) 

"  Presuuipt  ions  from  evidence,  of  the  exist- 
ence of  particular  facts,  are,  in  iiianv  cases,  if 
not  all,  mixed  questions  of  law  and  fact.  If 
the  evidence  be  irrelevant  to  the  fuel  insisted 
upon,  or  such  as  cannot  fairlv  warrant  a  jury 
in  presuming  it,  the  court  would  err  in  instruct' 
ing  them  tliat  limy  are  at  liberty  to  presume  it." 
{Bank  qf  United  UttUu  Chneranf  S  Peters. 
188.) 

"Ignorance  has  sometimes,  in  oourts  of 
equity,  betn  held  to  afford  an  answer  to 
averred  releases  of  demands. 

"  The  desertion  of  a  right,  it  has  been  judi- 
cially observed,  always  supposes  a  previous 
knowledge  of  it. 

"It  is  absurd  to  say,  that  a  man  ha.s  relin- 
quished a  right  of  which  he  is  not  aware." 
(Matthews  on  Pres.,  17, 18;  8el.  Ch.  Cases,  11; 
2  Peere  Wros.,  780;  per  Sir  Wm.  Grant,  3 
Mer.  802.) 

ne4xik  V.  Beard  et  al,  in  4th  Ja.  I.  (1627). 
12  Coke.  6. 

In  81st  £d.  I.  (ISOS).  the  king  being  seized 
of  the  manor  of  Kimbolton,  to  which  die  ad* 

vowffon  of  the  cIiuk  li  a  appendant,  jzranled 
stiid  uianur,  with  Ihe  appurtenances,  to  Hum- 
phrey do  Bohun,  Earl  of  Hereford,  in  tail  gen- 
eral. Humphrey  de  Rohun,  the  issue  in  tiiil. 
by  his  deed,  in  the  4Uih  Ed.  III.  (13G7).  gruuled 
the  said  advowson.  then  full  of  an  incumbent, 
to  the  prior  of  Stoncly  and  his  successors;  and 
at  the  next  avoidance  they  held  It  in  propria 
M*«<«;  and  upi>n  this  ajiiiropriatiou  made  ron- 
currentibui  ivt  qutre  in  jure  requirunter.  After 
tlie  death  of  the  Incumbent,  the  sAid  prior  and 
his  surrcHSors  held  the  f^aid  church  appropriate, 
until  the  disHjluttuu  ut  ihr  monastery,  iu  27th 
Hen.  VIII.  (1530).  the  said  manord^oended  to 
Edw.,  Duke  of  Buckingham,  as  issue  to  said 
estate  tail.  The  reversion  descended  to  Henry 
VIII.  The  Duke,  in  IHth  Hen.  VIII.,  was  at- 
taint of  high  treason,  la  Hth  Uen.  VIII.  the 
Icing  granted  said  manor,  Ac.,  with  all  ad  vow- 
sons  appeiidnTit  to  Kicliaud  Wingfield,  and  the 
heirs  male  of  his  body.  In  16th  Hen.  VIII.  it 
was  enacted  by  Parliament,  that  the  Duke  shall 
forfeit  all  manors,  &c.,  advowsons,  Ac.,  which 
he  had  in  4th  Hen.  VIII. 

Thekinf;.  H7lh  Hen.  VIII. ,  "irranted  and  sold 
for  money  the  said  rectory,  tfcc.,  of  Kimbolton, 
as  inappropriate  in  fee.  which  1^  mesne  con- 
veyance  came  to  the  plaintiil.  for  €12,000.  In 
the  87th  Eliz..  Beard,  the  defendant,  did  ob- 
tain a  presentation  of  the  queen  by  lapse,  pre- 
tending that  the  said  (  hurch  was  not  lawfully 
appropriated  to  the  siiid  prior  of  8to«t'l} . 

"Isl.  For  this,  that  Humphrey,  who  did 
ffrant  it  to  the  said  prior,  had  nothing  in  it,  for 
that  it  did  not  pass  to  his  ancestor  by  these 
words,  Manorium  oun  ]>4  rtiiu  ii  tiynix." 

*In  the  case,  the  advowsou  was  [*(104: 
bought  and  paid  for  in  1803;  was  in  the  pos- 
session of  the  first  taker.  Earl  of  Hin  F  i  1  un- 
til 1867,  sixty-four  years.  It  was  llu  ii  uiuuied 
to  a  corporation,  the  prior  of  Stonely ,  in  whose 
possession  it  remained  until  the  dissolution  uf 
the  monasteries,  in  the  reign  of  Henry  VIII., 
1530,  one  hundn  d  and  si.viv-three  years  more. 
It  descended  to  the  Duke  of  l^uckingbam.  upon 
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bto  atteiiider  wss  forfeited  to  tiie  crown.  Mid 

Henry  VIII.  jrrantcd  the  manor  and  advowson 
to  tiie  plaintiff  for  a  pecuniary  consideration. 
The  action  was  tried  to  4tli  Js.  I.  1^,  three 
huiiHred  and  twenty  four  years  after  the  poe- 
sc'Mion  commenced  uuder  the  tirst  grant 

Mayor  of  Kingston  upon  Aw  Bomar 
(Cow per,  in'?v  in  1774. 

Thedeclurutiou  stated  the  right  of  the  plaint 
iff,  w  mayor,  to  certain  water-bailiff  dues,  for 
certain  j2;o(xls  inipcirtt'd  into  Kingston. 

In  bupport  of  the  title,  the  plaintiff  pro- 
duced— 

1.  An  entry  upon  the  corporation  books, 
entitled  "A  particular  note  of  all  such  duties, 
&c. ,  lis  hy  the  wiitor-builifTs  are  to  \hi  received 
for  Ibe  use  of  the  mayor  and  hurn^essos  of  Kiog- 
«toB  upon  Hull,  aceording  to  the  order  pre- 
cribed  and  set  down  in  the  year  1441.  and  con- 
tinued and  put  in  use  from  tliat  time  to  the 
present  day,  1st  April.  1879."  In  this  list  were 
included  the  duties  in  question. 

2.  An  order  of  the  corporation,  in  the  18th 
Eliz..  requiring  the  water- baUiff  to  keep  tiieee 
duties  sejxirate,  &c. 

Then  followed  a  particular  account  of  the  re- 
ceipt of  the.'^'  <i utiles  firom  1545  to  1646,  from 
1648  to  1678,  of  fM-rsons  whn  h  id  rented  the 
ofllce  of  watcr-baiiiil;  al^o  aii  account  of  dues 
fur  three  years  in  1726;  and  tt^e  testimony  of 
persons  who  had  paid  the  dues  from  1734; 
together  willi  an  estimate  of  repairs  by  the 
cornorHtion  to  the  amount  of  £15,000. 

Thc^  defense  was,  that  the  earliest  book  of 
the  corportion  was  the  19th  Ed.  III.  (1346).  and 
iln  ii  ite  of  their  charter  the  27lhEd.  I.  (1299),  a 
century  subsequent  tu  the  time  of  l^al  mem* 
ory,  Rich.  I..  llflO. 

Dial  the  title,  if  any,  to  the  dutit  ^  in  ijiies- 
tion  could  be  supported  only  by  prcscriptiijn  or 
charter.  That  the  flrtt  did  not  edit,  they  be 
\ng  a  corporation  within  legsil  memory.  That 
the  charter  authorized  the  erection  of  the  port, 
but  tcranted  no  dtttiee. 

To  tliis  it  wa.<!  answered,  thata  u.^slt'  of  three 
hundred  year8  wa,K  a  sufficient  ground  to  pre- 
eume  a  grant  of  the  duties,  in  considcratloii  of 
the  repairs,  whicfi  it  wa.s  in  proof  the  corpora- 
tion had  constantly  dune  from  1441  to  Hie 
bringing  the  action. 

Lord  Mansfield  said,  there  were  two  grounds 
to  show  that  the  evidence  was  sufficient  to  go 
to  the  jury: 

1.  That  there  existed  a  port,  with  duties 
belonging  to  the  Mng,  previotM  to  the  oharter 
of  5th  Rich.  II.  Couse()uently,  a  grant  by 
Rich.  II.  of  the  port  would  cany  the  dutfaw 
akmgwilh  it. 

605*1  *2.  If  this  charter  erected  a  new 
port,  tlie  king  could  not  create  duties.  But 
that  there  might  be  some  charter  from  the  kinff 
creating  and  criving  these  dulies.upon  a  roima 
which  would  support  them  in  tK>int  of  law, 
nemely,  upon  the  consideration  of  repairs,  and 
the  {^enerni  adv;mTna:e  to  be  derived  to  the  pub- 
lic from  lis  beiuii  properly  kept  up. 

The  question  that  artei»  upon  it  is,  "  W  hether, 
uiK>n  the  evidence,  it  was  properly  left  to  the  ju- 
ry to  presume  such  grant  between  1382  (date Of 
ciiiirter)  and  1441"  (thne  Of  fint  OOUectlllg  the 
duties),  (p.  106.) 

Lord  Mamflekl  (p.  108}.  "A  jury  is  con 
eluded,  by  the  etatute  of  limitations,  as  a  bar. 
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mind,  a  jury  is  bound  to  conclude  iLc  fa^i 
from  thai  prescrq>tion,  if  there  cooid  be  a 
coromoBoement  of       ffght'*  Any  wiiuci 

evidence,  showing  a  time  ■n-hen  the  claim  r^i ; 
not  exist,  is  an  answer  to  prescription.    <p.  kw.i 

"Bat  length  of  time,  uiscd  merely  by  way  of 
evidence,  may  be  left  to  a  jury  to  be  creditMl  or 
not,  and  to  draw  their  inference  one  way  or  ik 
other,  according  to  ctrcumstances. "  (p.  109. ) 

"In  questions  of  this  kind,  length  of  tiM 
goes  a  great  way ;  but  tJiere  is  no  positive  ruk 
which  says,  that  a  hundred  and  dfty  yein 
possession ,  or  any  other  length  of  time  vithit 
memory,  is  a  sufficient  ground  to  presume  i 
charter."    (p.  110.) 

The  case  of  Johnton  &  llumphrqi  t.  Irdmd 
(11  East,  279)  presented  tbequestkMi.  wMw 
"the  cnfrancliiseraeut  of  copyhold  m  ty,  uj* : 

5 roper  evidence,  be  presumed  even  agiaA  ik 
cose." 

The  evidence  offered  and  rejeett-tl  by  T\i^*l 
was  an  entry,  in  the  parliamenlaiy  surver,  of 
sixpence  rent  against  these  premiaei  forsHi- 
dred  and  sixty  years,  in  tlic  ( f»lumn  of  frr^  br.M 
instead  of  six  shillings  and  sixp<:o4x%  in  \^ 
column  of  copyhold. 

1  hi  court  admitted  the  evidence,  olnervnr 
tluii  there  were  persons,  between  1636  um 
1649,  competent  to  maicc  the  enfntiu  bixiiirit, 
"the  kin^'  havini^'  coutinucni  his  f utioCiaaa  III 
{^reiiter  part  of  the  time."  i283.) 

Fciurtrk  v.  lietd  (5.  Bam.  &  Aid  .  i'J.'^i 
1821.  In  this  case,  lieed,  the  dcfcmknt, 
possession  of  the  estates  of  the  p!;^ntif ,  la 
1750,  under  an  ag^reement  to  remam  in  pevo- 
sion  until  tlie  debts  were  Oitiafied  out  ol  ite 
rents  and  pmHte.  In  1601  a  suit  in  thaucaiy 
was  inKtituted  by  the  plaini'JT  >Iuch  t  viilracr 
was  offered  on  both  8idt»».  Bayley,  J*»iiet. 
told  the  jury  "that  the  real  quKfea 
^In  tber  they  believed  that  aodrnfaaoi 
actually  taken  place." 

The  court  approve<l  of  thi.s  direrti<m. 
said:  "In  ca^e^  ■v^ht  h  ;fir  oi  iLnnul  j« 
cannot  be  accounted  lor,  and  would  W  uoh*- 
ful  unless  there  had  been  a  grant,  the  case  an^ 
l»e  differetjl,  Here  the  oriL'inal  j^>s>«  v-j.jb  » 
accounted  for,  hiuI  is  con.^isteut  wiili  tin- firl 
of  tiiere  having  Ix'en  no  conveynni  f  X^  :- 
defendant's  'ancestors  had  originally  a  i*6CNI 
lawful  possession,  it  was  incumbent  on  \hm 
to  gi  ve  St  ronger  evidence  of  a  conveyana 

Abbott,  Chi*'/  Ju&tk^^  also  aajre;  "te  «4 
opinion,  presumptiona  m  gtanta  and  UMMf' 
ances  have  already  gone  to  too  great  kD^ti- 
and  I  am  not  disposed  to  extend  iWn  fa^Vr 

Bay  ley  said :  **l%eiiinatfan  Ibr  the  jur^  «# 
a  mere  question  of  fact,  whelljfT  there  haJhrri 
such  a  couvtivance.  The  deecis  of  l«4«  «ai 
1782  were  both  produced,  and  if  the»  hadhi|| 
a  convevancc,  it  would  probably  have  ban  jit 
duccd  also.  jSo  draft  of  it,  or  abctratf  iwr 
ring  to  it»  was  produced.  A 
this  sort  wa8  not  llkfl|^  la  haw  ben  kil.  if  il 
ever  existed." 

The  CHfc  of  Iforesan  v.  Watetifin  (BBv^A 
.\ld..  150.  1819)  was  a  cooveyaooa  of 
hold  lauds  (in  1743,  by  surrender  iaepeai 
to  charitable  uses;  was  declared  ima^  A 
complying  with  the  provisioDs  of  9  OeOk  1$m^ 
;i6,  which 
todintlw 
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rolled  in  cbanceiy,  and  fortlie  par^tominrlvc 
one  year. 

Tbe  cfMut  was  asked  to  praaunie  an  eoroll- 

rocnt 

Abbott,  Chiff  JuMticfi,  silid :  "No  instance  can 
be  foond  wliere  the  court  have  said  that  an  en- 
mnmait  has  been  presumed. ** 

Baylej"  said :  "As  to  presuming  an  curoll- 
nwDt,  if  it  bad  appt-ural  that  the  rolls  of  chan- 
cery had  been  searched,  and  a  chogm  had  been 
f  iiuJ  a]K>ut  that  period,  ii  might  have  been 
aiilcrcni.'"    (p.  142.) 

Vk»X,  on  Presumptions,  p.  140,  says:  "It 
hwbeen  said  {fieanland  v.  Hint,  Pnoe,  475; 
raa  and  Am.  Bt.  ,  476).  that  the  registration 
pf  th'j  iiif  rii<iri:il  nf  a  i\,,  v<]  in  a  register  county 
cannot  he  presumed,  And  that  direct  proof  must 
be  adduced." 

But  it  is  difflnilt  to  contend  "that  there  can 
be  any  matter  of  fact  which  a  jury  xmj  not 
presume  from  possewion  and  circumstailoeR, 
when  that  possesion  and  circumstances  are 
cofflciently  strong  Xr>  convince  them  of  its  exist- 
ence. The  tnu  r  liisl()n  sc-nis  to  Ix-,  that 
in  the  case  of  a  memorial  of  a  deed  requiring 
regiiitrjr.  the  court  will  not  direct  them  to  malie 
aiiv  artificial  presumption." 

Iit2»l  cites  1  Grecnieaf's  Law  Ev.,  art.  48,  p. 
•52.  "The  same  presumption,"  says  Green  leaf 
<p.  52),  "has  iH'cn  advised  in  regard  to  the  re- 
convcyaiuce  of  mortgages,  conveyance  from  old  '. 
to  new  tru.<4tee8,  mc^ne  assigumenls  of  lease-s, 
and  any  other  species  of  documentary  evidence 
tad  acta  fit  nois  whldi  are  neceasaiy  for  tiie 
tojipoit  of  a  Htle,  In  all  otberre^ecta  erldently 
Just." 

"Ii  i>  s\itHcientfl)at  the  party  who  asks  for  the 
sidof  thi-  prf"Jumption  has  proved  a  title  to  the 
heneflcial  owiier>liip,  and  a  long  possession  not 
inconsistent  therewith;  and  ha«  made  it  not 
unrea^nable  to  believe  that  the  deed  of  con- 
i^eyance,  or  other  act  essential  to  the  title,  was 
duly  executed.  Where  these  merits  are  want- 
ing, the  Jury  are  not  advised  to  make  the  pre- 
lumption."  He  dtes,  among  nnmeroas  other 
607*J authorities.  />w!v.  Cookt  (5  Bint;..  *I74) : 
19  Scrg.  &,  Low!).,  \\;  Doe  v.  R>,d  (5  Bam.  ^ 
AW.,  232;  l.ir<:tt  v.  H7Av/«  (:{  Bin-.,  115);  11 
Sere.  &  Lowb.,  57;  8  Wend.  ,  14-31 

The  case  of  Lir^U  v.  WOwn  Bine.,  115). 
"Defendant  plt  a  l  il  a  1 1 ght  of  way,  by  deed 
»ubseqnenUy  lost.  Plaiotii£  travened  the  grunt. 
There  was  oontradictoty  evidence.  The  Judge 
iin  c!ed  the  jury,  that,  if  upon  this  is^ue  they 
ihuugbi  defendaut  had  exercit»ed  tbe  right  of 
way  uninterruptedly  for  more  than  twenty 
ypars,  by  %irtne  of  a  deed,  they  would  find  fo'r 
the  tlcfendani.  if  they  thought  there  had  been 
II  '  wav  grantol  by  deed,  UMj  would  And  for 
ihepliunufr," 

Tne  rale  to  show  cause  why  the  verdict  for 
the  plaintiff  should  not  be  set  aside  was  dis- 
charged. 

Bast,  Gh.     said,  that  upon  an  uninterrupted 

linage  of  twenty  years,  the  jury  would  be 
authuriz,cd  to  presume  a  deed.  But  even  in 
such  a  case  a  Judge  would  not  be  Justified  in 
aaying  they  must,  but  miffht,  find  a  deed. 

^rrough,  J.,  said:  "  Ir  there  had  been  snch 
i  d<  ed,  it  Is  not  pro))able  the  waj  WOttld  have 
hk^n  constantly  m  dispute." 

The  case  of  Doe  v.  ai0to(6Bll»g..  174;  19 
Srg.     Lowb.,  44)  was  a  case ozmore than 
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twenty  years  possession ;  but  the  Court  of  Com- 
mon Pleas  would  not  presume  the  surrender  of 
a  term.  After  stating  the  particular  circum- 
stances of  that  ease,  Tindall,  Ch.  J.,my»:  "No 
case  can  l>e  put  in  wliich  any  presumption  has 
been  made,  except  where  a  title  has  been  shown 
by  the  party  who  calls  for  the  presumption, 
good  in  substance,  hut  wanting  some  collHleral 
matter  to  make  it  complete  in  point  of  form. 
In  such  case»  where  the  pos^ession  is  shown  to 
have  l>ocn  mnsistent  with  tlie  fact  to  be  pre- 
sumed, aud  iu  such  cases  only,  has  it  ever  been 
allowed." 

Sir  Samuel  Romillv  said,  in  WhaUv  v.  Whol- 
ly a  Merifale's  R..  441.  1814);  "Length  of 
time  cannot  affect  this  case.    The  statute  does 
I  not  apply,  and  it  is  not  easy  to  See  for  what 

EurpoHC  it  is  here  insisted  upon.  Time  la  no 
ar  to  relief  in  equity,  unless  it  be  in  the  ex- 
cepted caiics  of  mortgage,  Ac.  In  all  other 
cases  it  only  operates  by  way  of  evJdeoce." 

The  bill  was  flied  to  set  aside  a  conveyance 
from  an  uncle  to  a  nephew  after  forty  years, 
u;v)n  a  charge  of  fraud  and  gross  inadequacy 
of  price.  The  court  sustained  the  deed,  upon 
the  ground  that  it  was  not  merely  for  a  pecun- 
iary considenition,  biif.  jis  it  staled;  w.is  also  for 
"  love  and  atfection";  and  consequently  the 
court.  Lord  Eldon,  said  nothing  about  time. 

The  opp<i8ite  counsel  mlmiltcd  that  time  was 
not  a  bar,  by  a  strict  analogy  to  the  rule  of  law, 
but  that  it  afTonied  evidence  sufficient  to  raise 
a  presumption,  (p.  444.) 

Melhnaldy.  MeDonaia(l  Bligh's  R..  Rouse 
of  Lords.  1^19)  Wits  the  case  of  a  client  against 
bis  agent  aud  attorney,  upon  a  *tran8-  [*608 
action  of  twenty-fl?e  yesrr  standing.  It  was  a 
case  of  confidence. 

The  Lord  Chancellor  Kedesdale  iays:  "  The 
case,  therefore,  by  its  circumstances,  is  taken 
out  of  the  principles  of  the  presumption  and 
prescription,  which  ought  to  protect  profeesional 
men.  On  these  groiuids.  and  a  fair  view  of  the 
case,  as  a  juryman,  it  is  my  opinion  that  the 
l)ond  was  not  intimated." 

Wf^'d  V.  VntI  (7)  Barn.  &  Aid..  •151')  was  the 
ca.se  of  land  under  lea.sc  from  171!)  to  1818;  imd 
as  far  as  memory  could  extend  had  been  used 
by  the  public,  and  lighted,  paved,  and  watched, 
under  an  act  of  Parliament,  in  which  It  was 
enumerated  as  one  of  the  streets  of  West* 
minster. 

It  was  submitted  to  tbe  juiy  by  Uw  court 

whether  there  had  been  a  derficafion  to  the 
puhlic,  telliug  lliem  that  there  might  Im  a  high- 
way without  a  thoroughfare,  and  telling  them 
that  nothing  done  by  the  lessee,  without  the 
consent  of  the  owner  of  the  fee,  would  give  the 
right  of  way  lo  the  public.  Mailey.  .  said: 
"Where  the  consent  is  by  a  person  having  a 
limited  right,  it  can  only  continue  for  a  limited 
period." 

Same  principle.  (Barkfs  v,  Rirhanlmn,  4 
Barn.  &  Aid.,  579.) 

Wright  v.  Smt/thie*  (10  East.  409).  is  a  decis- 
ion, that  no  presumption  of  a  grant  enrolled 
can  be  presumed,  because  if  it  eusted  it  might 
be  shown. 

In  Vbo^  V.  Wlruh  (8  Barn.  A  AM.,  668), 

it  wiis  said:  "If  it  is  admitie<l  that  thiswaaa 
public, uaviraiblo  river,  and  that  ail  his  majesty's 
subjects  hsid  a  right  to  use  it,  an  o>)struction 
for  twenty  years  would  not  hare  the  effect  of 
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renting  hfsmajesty's  subjects  from  xuhig  it. " 
667.) 

In  Matthews  on  Presumptions,  p.  17,  it  is 
Slid:  "  That  no  length  of  time  wtU  niw  a  pre- 
sumption in  favor  of  encroachments  on  the 
public;  al  lens;  u  >  |>eridd  has  as  yet  been  men- 
tioned as  bin  liiu,^  the  community." 

CarUn-  v.  Muroott  (4  Burr.,  2168),  and  7  East. 
199,  arc  cited. 

In  S(ouf//itan  et  al.  v.  Baker  (4  Mass.  U.)  Prir 
SCO. «/.,  says:  "  Eveiy  owner  of  a  water  mill  or 
dam  holds  H  on  the  oondltloii  or  Umitatioa  UuU 
a  sufficient  passageway  is  left  for  the  fish. 
This  limitation,  t^ing  for  the  benefit  of  the 
public,  ia  not  eztinguiahed  by  any  inattention 
or  neglect,  for  no  laches  rnn  be  iinp\ited  to  the 
government,  and  aguiust  it  no  lime  runs." 

In  Lirett  v.  WiTmn  (8  Bing.  H  .  115),  the 
court  inatmcted  the  Junr,  that  if  they  thought 
there  was  no  deed  of  the  right  of  way,  they 
must  find  acoordhiglj,  notwilhatanding  the 
possession. 

Matthews  (p.  17)  aays:  "The apparent  as- 
sent nf  tlif  ndverse  party  is,  in  all  cases  of  this 
sort,  tiie  mm  and  essential  source  of  inference; 
but  it  is  evident  that,  without  a  total  disregard 
to  fact,  this  cannot  be  maintained  where  the 
claim  has  formed  a  constant  source  of  contest. " 
rtOO*J  *Sce  Miittiiews,  19,  also,  ivs  to  a  body 
of  creditora,  under  an  asaigoment  to  trustees 
for  Ihdr  benefit,  being  also  an  answer  to  lapse 
of  time,  sue  li  persons  not  being  expected,  in 
their  collective  capacity,  to  use  the  same  dili- 
gence as  faidivlduals.  (8  Yea.,  740;  18  Vea..  186, 
158) 

Piatt  V.  yattit:r  d  al.  (9  Peters,  416,  400,  in 
1835)  was  a  case  of  clear  adverse  possession  for 
thirty  years,  without  a  claim  even,  or  the 
shadow  of  an  excuse.  Hie  court  sav  (p.  416): 
"And  we  are  of  opinion  tliat  iIk  laji^i  of  time 
is,  upon  the  principles  of  a  court  uf  equity,  a 
clear  bar  to  the  present  suit,  independently  of 
thf  vtnTiTir  There  has  been  a  clear  adverse 
possessiuu  of  thirty  years,  without  the  ackuowl- 
edgment  of  any  equity  or  trust  estate  in  Bartel ; 
and  no  circumstances  are  stated  in  the  bill,  or 
shown  in  evidence,  which  overcome  the  deci- 
sive influence  of  soch  AH  adveite  possesdon." 
(Per  Story,  J.) 

Mmrr.  M'lniin($  Peters.  61.  62.  in  1682) 
waH  the  common  case  of  n  bill  in  a  court  of 
eouity,  where  the  statute  of  limitation  w  uh  up 
plied  by  analogy,  and  not  wliere  time  was  used 
as  evidence. 

l*tHntg  of  the  licupoiidcnUi. 

The  complainant's  case  proceeds  u|H)n  two 
propositions;  first,  that  the  charter  of  Mas-si- 
chusett^s  of  March,  1628,  intended  to  trace  a? 
her  southern  boundary  a  line  three  miles  souti) 
of  what  is  now  the  main  stream  of  what  is  now 
called  Charles  'River;  second,  tlut  therefore  (he 
rrniplainant  lias  the  right  to  have  tlie  same- 
line  of  lx)undary  decreed  at  this  time,  without 
regard  to  any  tiling  which  luB  taken  place  dnce 
the  date  of  tbe  charter. 

Both  these  nropositions  the  re8]X>ndents  con 
tr<  I  t  And,  first,  they  contend  tliat  ilic 
charter  intended  to  trace,  as  their  southern 
lioundary,  a  line  three  miles  south  of  all  the 
waters  of  the  Charles,  as  a  u'eographiail  wholo; 
throe  miles  south  of  its  baun  or  valley,  and  of 
the  souroes  and  oontributoiy  ainams  widcfa 
feed  and  presenre  it. 


To  enable  the  court  to  deleradne  betwea 

these  two  ronctnirtinns,  they  ■w'iU  cr'nteod  l]j.s! 
it  is  competent  to  advert  tu  u  gt^^ai  body  of  ex 
trindc  drcumstances  and  evidence,  the  cJunH> 
ter,  ^tturttion,  age,  and  objects  of  the  part:''*, 
their  knowledge  or  ignorance  of  the  looiLua'. 
the  existence  or  non-exisence  of  distioctitc 
names  of  contributory  streams,  and,  above  sfl. 
to  the  (xmlemporary  exposition  of  theiaMn- 
ment  aff  >r<!(  d  hy  tlie  acts  of  parties  ift  tbe^pe 
of  the  charter  and  subeequeuliy. 

Aod  upon  Ibis  point  ther  maintain  tte  pos- 
tion,  fhat  as  the  languntrc  of  the  charter,  "th'^ 
miles  south  of  Cljarles  liiver,  and  any  ftndfcvcj} 
part  thereof,"  is  vague,  gi'iMiral.  and  fiexibk. 
such  extrinsic  evidence  as  is  above  indicsi^d 
may  l)e  re.sortcd  to  in  order  to  aM^rtaia  tir 
scn"s<'  in  which  the  parties  used  it;  that  even  if 
the  language  prima  fronte  bears  a  psrticaiw 
legal  sense,  it  may  be  ^laliown  to  have 
been  used  in  a  ditterent  one;  that  thl^  xiaz^i*  V 
done,  even  if  the  grant  was  reocnt.  Kad 
twecn  indiTiduals;  and  that  it  may  be  done « 
fortiori  multo  when  the  instnmcat  Is  sadmt 
and  is  the  charter  of  a  State. 

In  support  of  this  propasition  of  the  ls«  oi 
evidence  will  be  cit«i  Greenleafs  Ev..  iwk 
280, 286-288. 290. 295  ;  3  Cowen  s  Phillips.  188*. 
13S9;  6  Pick.,  (5:^;  l(i  Johns.  K..  14.  H  Wesd,. 
663;  6  Mass.  li.,  435;  13  Ptclu.  261;  2 
H.  R.  809;  1  H.  A.  K.,  871;  «  8in..M: 
8  Cfmen's  Phillips,  1403-1405;  1  Mason,  10. 12 
1  Moofi.  &  Malk..  800:  19  Johns,  li.  313.  1 
Bing..  445;  3  Camp.,  16;  1  Com.  A  La«l«. 
228-225  ;  3  Bam.  &  Adolph..  738. 

These  cases  show  tliat  the  terms  in  this  di» 
ter  are  so  far  vague  and  flexible,  that  erra  if 
they  legally  import  the  complainant's 
tion.  it  may  be  proved  tliat  a  different 
intended.  (7  Swii  "lO;  3  Atk  .  r>T6;  ^oe.  «oa 
16  Peters,  534;  2  lw>i..  282;  2  Brod.  Btii«.. 
408.) 

Proceedine:.  then,  to  di.scu.ss  thr  qne?fi«r  >  ' 
the  original  meuulng  of  the  ciiarier,  uoder  & 
view  of  all  the  surrounding  drcumitanw,  ik 
respondents  will  maintain — 

1.  That  the  burden  of  proof  is  upon  theatb 
plainants;  and  that,  being  out  of  poateaiu:. 
never  having  lieeu  in  pos.<ies>kiii|,  Md  pn»<^. 
iDt:  the  question  after  n  lapse  of  Wip  iJ^  tvr 
centuries,  tiiey  should  be  iiolden  U'  maketb«& 
construction  clear  to  judicial  certainty.  lU 
Pick..  77;  "2  Bnxl.  &  Bing..  403.) 

Tliat  I  lie  charter  is  to  be  constrOMl  wok 
lil)errtlly  in  favor  of  the  cnintee,  becaaaeil«» 
a  j^nini  from  u  ii  :  ;  lisi  to  the  peopls  of 
M.-uti<achuiM^  ot  thai  and  of  all  gcneratiotf.  d 
Bancroft's  Hlsiorv,  292.  29;j,  351-354;  U 
icrs,  514;  7  Pick.'  487.) 

3.  Tliat  there  is  no  circumstance  or 
erstion  in  aid  uf  the  complainant's 
tion,  beyond  the  words  themselves;  thai  thv 

i  liavo  never  had  possession  iinder  ibrir  ' 
tation ;  that  there  is  no  proof  thai  the  ifi 
and  fountains  aouth  of  what  is  now  Ifee 
j  stream  of  what  in  now  Charles  Riw 
'  always  been  reput€<l  parts  of  ChariM 
and  that  Uiara  is  proof  that  anciently 
so  reputed.   (See  depoaitioos  of 
ell.  Ware,  and  Mann,  sr 
am',  by  Massachiisctta,       ^^i^-^-  i 
8umm..  416,  468.) 

4.  is  no  judidal  evU 
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words  tbemselve^i,  in  the  age  of  the  flate  of  this 
rhiirter.  used  by  such  parties,  in  such  an  infitni 

iiriii,  iven  prini'i  frohU,  bore  tlic  st-nse  con- 
Uioded  for  by  the  complaioanU;  that  tbej  do 
not  «inioti<4ly  import  thai  seme;  and  that.  In 
ihr  ahspiice  of  other  '  \  i  l- ure,  the  court  would 
no'  ,  agaiuMl  h  pubstsisinn  of  two  centuries,  even 
jirima  fafie,  m  construe  them. 

And.  e  contra,  in  aid  of  ttie  reapondent's  in- 
terpretation, they  will  conteod— 
Oil*]    *1 .  That  presumption  favon  It,  aria- 
io£  from  Ions  poaaeasion. 

\  Tliat  Ir  the  words  may  hear  two  senses, 
'hat  which  is  most  iK-uefu  sal  t  i  the  grantLf, 
Uie  settler,  and  colonist,  wiil  be  taken,  rather 
Hum  tliat  moat  henelldal  to  the  moDopoUst 
grantor. 

3.  That  the  words  themselves  more  obvious- 
:iih1  nriturally  Import  the  aenae  claimed  by 

lite  remonstrance. 

4.  That  their  construction  imputes  the  more 
pmlmble,  reasonalilc,  and  usual  conduct  to 
Uieee  parlies,  since,  under  the  complainant's 
coostructlon.  the  houndary  would  be  a  fluotn* 
atng  and  xinrcrtain  one,  viirving  with  rrputa- 
lion;  and  would  divide  a  river  between  the 
Stateii,  giving  the  main  stream  to  one  and  the 
<nurw9  and  confluent  waters  to  the  other,  thus 
pmmotinjr  strife.    Whereas  the  obvious  design 

f  tiii>  ciiarter  wiis  to  ixivc  the  wliole  riw  tO 
3ta«8achu8etta.   (1  How.,  186.) 

5.  That  the  wlkole  question  is  settled  by  the 
'•oDtemix.ranwnm  exposition,  that  Ma^-urhu- 
^eits,  from  the  planting  of  the  colony,  took  an 
open  sod  notorious  possession  under,  accord- 
in?  to,  and  in  enforrempnt  of  her  present  doc- 
trine of  iutfrpretatiou,  going  more  than  three 
miles  south  of  what  is  now  the  maio  stream  of 
what  is  now  Charles  liiver;  and  that  during 
sU  the  period  properly  denominated  contempo- 
rary, and  down  to  the  year  1750.  neither  the 
iio'wn,  nor  Plymouth,  I^hode  island,  nor  Ck>n- 
iMtticot,  objected  to  that  interpretation,  bat, 
OD  the  rnntmry,  oxpr(«*sly  and  repeatedly  a.**- 
'^utetl  to  it;  Plymouth  in  itUW  and  IWM,  Rhode 
Inland  in  1711  and  1718,  and  Connecticut  in 
ni3.  And  this  conduct  of  Massachusetts,  in 
MKrtion  of  her  principle  of  interpretation,  and 
liii.scotiieniporary  as-wntof  all  otlu  rs  adversely 
'Qtereetcd.  constitute  a  body  of  circumstantial 
evidence  hi  ftswt  of  the  HaaiachuMlta  inter' 
pretatinn.  which  would  be dectdvo of  the  cause 
"n  that  {HitQt  alone. 

To  show,  1.  That  Massachusetts  took  and 
inaintaine<l  a  possession  from  the  earliest  pe- 
riod under  her  present  doctrine  of  construction, 
will  be  cite<l,  Kill,  29,  80.  34.  35;  Evidence  of 
R  I..  47.  56.  63,  104;  Borden's  Endence.  8;  1 
Winthrop's  Journal,  284:  1  Hutch.,  108;  1 
Tnimb  ,  185,186,401.402;  Connecticut  Me- 
lijurial.  4,  8;  Answer,  5;  Ev.  of  R.  I..  53.  90. 
101.  104.  105.  111.  119.  121;  1  Hutch.,  308; 
Miws.  Rep.  of  17f)l,  p.  3;  Mass.  Ev..  22.) 

2.  To  siiriw  assi  nt  of  i*ly mouth.  Connecticut, 
■M'A  RIkhU-  iHland.  1.  Plymouth— 1  Wint.. 
^;  1  Uutch.,  206;  1  Doug.,  401:  Mass.  Itep.. 
1791,  p.  3.  2.  Of  Connectleut— Ev.  of  R.  I.. 
^,  121,  and  Conn.  Memorial.  4.  3  Rhode 
Island— Mass.  Ev.,  22;  R  I.  Ev.,  56,  61. 

S.  To  show  that  MassachuaeHa  would  not 
have  a«WTtrd  such  a  possession,  on  such  a  doc- 
trine of  intepretation.  unless  she  had  beiievi'd 
it  sotmd,  and  that  she  knew  the  tnie  meaning 
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of  her  charter,  see  1  Met  ?^h*^;  1  Bancroft,  489, 
440,  474,  476;  1  Hutch.,  -2'^'^.         251 ;  [•612 

1  Bellsnap.  106,  107,  118,  115.  116;  Minot.  38, 
48;  Brad.  HisLof  Mass..  94,95;  R.  I.  Et.,  40; 

2  Doug..  99.  • 

4.  Tli  ut  (  onneclicut  assented  with  full  knowl- 
edire  of  localities.  (Conn.  Mem.,  3,  4,  5,  7;  li. 
1. 1?v..  104, 191.) 

If  rhp  court  should  he  of  opinion  that  the 
conipiHiriitnt's  Luterpretation  is  cstuhiished  to 
judicial  certainty,  still  the  respondents  contend 
that,  by  reason  of  matter  «r  po$t  faUo^  the  bill 
cannot  be  msintafned. 

1.  The  <  ( iriij ilalii  vnr'H  chiirter  hounds  Rhode 
Island,  not  on  the  charter  line  of  Massachusetts, 
but  on  ber  actual  occupation  at  the  time,  which 
extended  south  to  tlie  present  lino.  (U  Peten, 
247.) 

2.  By  the  Declaration  of  Independence  the 
then  existing  boundary  lines  of  the  States  be- 
came the  tnie  lines,  without  regard  to  their  his- 
toricHl  ormiii  ;md  those  lines  im*  uaalterable 
by  any  jurisdiction.  (12  Peten,  681.) 

8.  That  It  is  not  competent  for  the  complain* 
ant«  to  bring  the  nintn  r  of  this  boundary  into 
contestation  in  a  court  of  e«iuiiy,  by  reason  of 
their  prolonged  and  gros.H  laches.  (1  8tor}''8 
Eq.,  73.  sec.  64,  a;  1  Howard.  168.  193;  2 
Story's  Eq  .  sees.  1520.  1522:  2  Story's  R..  215; 
BtU  v.  SanlHfm,  8  Clnrk  *.t  Fin..  650;  1  Story's 
R.  916;  18  Pick.,  898;  9  Peters.  417;  5  Jobns. 
Oh.  R.,  650.)  They  are  harrod  by  time.  (7 
PaiRe.  197;  6  Peters,  61;  2  Jac.  &  Walk.,  191; 
2  Molloy,  167;  12  Eng.  Ch.  R;  2  8ch.  &  Lef., 
636.) 

4.  That  the  respondent'^  Imve  a  perfect  and 
indefeasible  title  to  soil  and  jurisilieliou  up  to 
the  existing  line,  by  prescription,  a  title  resting 
on  a  possesion  of  more  than  a  century,  the 
highest  and  most  sacred  of  the  titles  of  nations. 
(14  Peters.  260.  261.) 

5.  Ttwl  the  existing  line  has  been  conclusive- 
ly established  by  nccord,  compromise,  award, 
and  trcatv;  by  the  deliberate  Rerreenients  of 
ageutii,  arLitratorb,  or  aiiitiiiters  pleniputeutiary 
of  the  complainants,  whose  acts  were  stibse- 
quently  expressly  and  by  implication  ralifled 
by  the  complainants  themselves,  as  a  govern- 
ment. 

And  hereunder  the  respondents  will  contend— 

1.  That.  In  1711,  and  agidn  in  1718,  commls- 

sioners  were  appointed  by  Rhode  Island  and 
Massachusetts,  with  full  powers  to  determine 
and  settle,  by  compromise  or  ascertainment. 

the  line  of  boundary;  and  that  ihey  did  aj^roe 
aud  establish  the  now  exist  int:  line  a.s  the  iMjund- 
ary.    (R.  I.  Ev.,r);},  and  id.  neq.) 

2.  Tlmt,  in  making  this  determination  of  the 
line,  the  commtaslonen  of  Rhode  Island  had 
full  knowledge  of  all  material  facts;  hnd  that 
they  were  uninfluenced  by  any  repre^eQialiuuH 
of  the  commissioners  of  Massachusetts;  and 
that,  if  this  be  so,  the  cas<!  \n  concluded,  (14 
Peters,  260.)  And  in  .nupport  of  ihia  position, 
the  respondents  will  rely  on  the  want  of  proof 
of  the  complainants  to  show  such  mistake  or 
misrepresentation,  on  the  legal  presumption 
•uirainstit,  on  the  pmli  iMlitie.H,  and  on  [•<tl.'J 
the  direct  and  circuniatautial  evidence  in  the 
case. 

1.  That  the  presumptfons  are  airaiiihl  it  ap- 
pears, because  to  have  been  ignorant  of  male- 
rial  facts  would  manifest  a  grass  neglect  of 

im 
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official  duty;  and  this  is  never  presumed. 
(Greenleaf,  sec.  40,  p.  47;  2  Cow.  Phill..  296; 
12  NVlioat..  69;  3  East.  199;  19  Johns.  R.  347; 
11  WJieat.,  74.) 

2.  Mistake  of  law  alone  is  no  ground  of  re- 
lief.   (12  Pettre.  82.) 

That  they  must  have  known  the  localities. 
(3Ias8.  Ev..  22;  R.  I.  Ev.,  52,  and  id.  »eq.  S/i, 
57.) 

3.  That  in  the  aljscnce  of  fraud  and  misrep- 
resentation of  the  commissioners  of  Massachu- 
setts. mi.stake  of  facts  by  the  commissioners  of 
Uluxle  Island  would  be  no  fjround  of  relief 
against  the  agreements;  and  that  there  is  no 

f»nx)f  of  .such  fraud  or  misrepresentation.  (14 
'eters.  2«0;  1  Story's  Eq..  sec.  146-151;  2 
Wheat.,  178;  11  Wheat..  59;  11  Merlin.  70; 
6  Toullier.  62;  4  Johns.  R.  5(i0;  9  Ut  ineccius. 
101;  9  Dowl.  «Sc  Hvl.,  731;  1  Story's  Eq.,  sec. 
14.)«;  14  Peters.  276;  6  Pick..  154.) 

4.  That  the  votes  of  the  Rhode  Island  Assem- 
blv  in  1711.  1718,  1719.  and  1749  (in  liliode 
Island  Evidence),  and  her  long  acquie.**cenc€. 
prove  or  work  a  ratitication  of  the  acts  of  her 
commissioners.  That  mere  silence  and  inaction 
alone,  so  long  continue<l.  would  prove  or  work 
it;  but  these  are  unequivocal  acts.  (Story  on 
Agencv.  sees.  253.  255.  258.) 

5.  That,  to  avoid  the  operation  of  those  votes 
and  acts,  it  is  not  legally  competent  to  aver 
that  the  Assembly  ana  government  of  Rhode 
Island  were  ignorant  of  the  localities  or  other 
facts;  and  that,  if  it  were  competent  to  make 
that  averment,  it  is  disproved  by  all  the  pre- 
sumptions, and  direct  and  circumstantial  evi- 
dence. (2  Cow.  Phill..  288:  12  Wheat.,  70.  76; 
Aug.  iV:  Amos  on  Corp.,  175;  11  Peters.  603; 
FUteUrs.  Ptck.Q  Cranch,  129;  see.  loo,  the 
cases  nnpra  to  the  point  that  official  duty  Is  pre- 
sumed to  be  done.) 

6.  That  if  the  existing  line  is  to  be  deserted, 
and  a  new  one  run  according  to  the  true  sense 
of  the  charter,  as  an  open  question,  it  must  be 
removed  far  south  of  its  present  place.  (Ans.. 
6  and  7.) 

In  illustration  of  the  points  stated  above  on 
the  part  of  the  compl.iinant,  }fr.  RiiuMph 
occupied  three  days  in  referring  to  and  reading 
ancient  grants  and  documents  and  other  papers. 

Mr.  ChoaU  confined  himself  to  that  branch 
of  the  argument  resulting  from  the  two  follow- 
ing points,  viz. : 

1.  The  true  interpretation  of  the  charter. 

2.  The  acU  of  1718.  1718.  &c. 

The  skeleton  of  Mr.  WehtUr'ti  argument  was 
this: 

The  case  of  Rhode  Island  rests  on  two  prop- 
ositions: 

614*]  •I.  That  the  disputed  territory 
belongs  to  her.  according  to  the  true  construc- 
tion Of  the  original  charters. 

2.  That  she  has  dono  nothing  to  abandon, 
surrender,  or  yield  up  licr  ori«riniil  right  to  the 
territory,  or  to  close  inquiry  into  those  original 
rights. 

Against  these,  we  maintain  four  projwsitions. 

1.  That  the  territory  belongs  to  Massachu- 
setts, according  to  the  just  interpretation  of 
her  original  charter,  and  that  no  subsequent 
acts  of  the  British  crown  or  rourts  of  law.  nor 
any  acts  of  her  own.  have  impaired  or  lessened 
her  right  in  this  respe<  t. 

2.  Tiiat  the  line  up  to  which  she  now  pos- 
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sesses  has  been  seated  and  CAtablLshed  br  fair 
and  explicit  agreements  between  the  two  ptr- 
ties,  executed  without  misrepreseutaiion  or 
mistake,  and  with  equal  means  of  knovlfdcv 
on  both  sides ;  and  that  she  has  held  pomtwion 
accordingly,  from  the  dates  of  th(«e  afree- 
ments. 

3.  That  if  all  this  were  otherwise.  Mav«cba 
setts  is  entitled,  by  prescription  and  equiubJc 
limitation,  to  hold  to  the  limits  of  her  presfni 
possession. 

4.  That  Rhode  Island,  by  her  own  negl«i  or 
laches,  is  precludetl  from  a.sserting  her  claim  U' 
the  disputed  territory,  if  she  ever  haii  «yrb 
claim,  or  from  opening  the  question  ion  diicu»- 
sion  now. 

Mr.  Whipple,  in  reply  and  conclusion: 
The  case  naturally  divides  it-self  into  Ibrw 
separate  and  independent  questions. 

1 .  Did  the  dispute*!  territorj-  belong  to  Rbodr 
Island  by  virtue  of  the  charter  of  1691.  <T<n 
monlv  called  the  Province  charter? 

2.  If  the  court  should  decide  that  qurstiua 
in  the  afflrmative.  the  next  question  will  be. 
Has  Rhode  Island  transferrecl  a  portion  of  thai 
territory  by  the  contracts  of  1710-1718? 

8.  If  the  rights  of  Rhode  Lshind  wert 
aflFectctl  by  those  contracts.  Ujcn  the  third  ud 
only  remaining  (jucstion  will  be.  Are  ibey  im- 
paired, or  in  way  aflfectetl.  by  lime? 

I.  Did  the  Province  charter  of  1691  confer 
this  territory  upon  Rhode  Island?  Tbt-  couib«H 
for  Ma.ssachu8etts  very  correctly  annmeort 
their  arguments  with  the  propositions,  that  i»- 
asmuch  as  Rhode  Island  has  admittefi  this  trr- 
ritory  to  he  the  territory  of  Massac hu.««-tL*  br 
the  contracU  of  1710-1  «18.  and  ha»*  <uffeml 
Massachusetts  to  rcnuun  in  poRBe««ioo  frua 
1710  down  to  the  present  time,  that  it  is  inniB 
bent  upon  Rlio<!e  Island,  in  order  to  countw 
act  these  adverse  influences,  to  eMablish  m  title 
under  the  charter  so  clear,  that  do  two  miod* 
can  possibly  differ  concerning  it. 

By  this  test  we  are  willing  to  stand  or  K> 
fall.  The  title  of  Rhode  Island  under  the  chsr 
ter  is  so  clear  that  no  two  minds  can  diflrr 
about  it.  Hardly  an  attempt  has  u  jrn  bea 
made  to  impeach  it.  The  very  ■trtmuBT  d 
the  question  settles  it. 

*The  charter  of  1628  describes  the  (HllS 
territory  of  Massachusetts  as  lying  bttw«*«  • 
line  "three  miles  north  of  the  Mcrrimari 
River  and  of  any  and  every  part  thereof.'  ne 
the  north,  and  a  line  "three  miles  souili  ei 
Charles  River,  and  of  any  and  ererr  oan 
thereof,  on  the  south."  The  Hues  thus  bautd 
on  the  norih  and  south  were  to  be  omI  nd 
west  lines,  parallel  to  twh  other.  TlMi 
em  line  of  Ma-s.-yichusetts.  br  the 
charter  of  Rhode  Island,  in  IMS.  to 
the  northern  line  of  Rhode  Ulaod. 

We  contend  that  these  words, 
them  their  obvious  and  natural  impoft^ 
of  no  doubt.  Three  miles  south  of 
River,  and  of  any  and  ererr  part  tbcnof.  ii  »^ 
more  than  three  miles  south  of  Chariea  Bl«s 
and  of  any  and  every  part  of  Charlca 
These  latter  words  were  intended  to  i 
all  the  southern  curves  of  the  river. 
Island  contends  that  the  northern  line  vi  1l» 
sachusetts  was  intended  to  be  three  i 
the  Merrimack  proper,  or  the 
and  the  southern  line  three  miles  from  tksB^ 
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MMitberljr  part  of  t]ie  Hudn  stream  of  Charles 

River;  that  this  construction  is  impcriou«ly 
called  for  by  the  uaiural  and  obvious  import 
of  the  words,  and  by  the  coDtemponuieous 
C(»n»truction  of  all  the  parties,  grantorH  and 
granioes.  the  crown  and  all  the  adjuceut  colo- 
nics, inclodiiiff  MaMBciiiiMlti,  from  1602  down 
to  1710. 

1.  What  is  the  obTioua  meaning  conveyed 
Sy  the  words  ' '  three  miles  south  of  (Charles 
iiiver?"  Do  they  comprehend  a  tributary 
ttraun,  the  head  of  which  may  be  ten  or  fifty 
miles  south  «>f  Hit.'  Clmrlt's?  Do  the  words 
"three  miles  west  of  ilie  Mii>aii»sippi  Hiver." 
Qitan  three  miles  west  of  the  sources  of  its  trib- 
utary, the  Missouri?  Would 'a  grant  of  terri- 
torv  (either  between  nations  or  individuals),  ten 
miles  nor'fi  ^"  ilu'  Ohio  Kiver.  or  any  j)iirt 
Utereof,  include  all  the  territ^  two  hundretl 
mites  northwaid.  became  the  Wabash.  Its  prin- 
tp:i!  tnlnitiirv,  extended  that  rli-i  ince  north? 
SMiy  have  dillerent  names  l»('«>ii  assigned  to 
tributaiystrcamo,  iaandentaiKl  modern  times, 
iiud  by  all  iiations.  savnire  and  civilized,  if  the 
main  stream  included  ihc  tributary?  Have 
i.wi'raplu  rM  or  historians  ever  described  Frank- 
fort and  Treves  as  oitiefi  upon  the  Ithine,  be- 
caose  upon  streana  emptying  into  tlie  Rblnef 
Or  have  they  invariably  been  named  as  Upon 
tiie  Maine  and  the  Moselle? 

Webaler  defines  a  river  to  be  "  a  large  stream 
of  water  fii  ving  in  a  channel  toward  the 
ocean,  a  lake,  or  another  river.  A  large  i^lreum, 
cupiooa  flow." 

.Johnson  says  it  is  "aland  current  of  water 
bij(^r  than  a  brook." 

In  \{ji'2,  Massachusetts  surveyed  a  small 
»u:eam  running  from  the  south  into  Uut  Charles, 
M  and  for  the  Charles  Rtver  of  the  charter. 
At  ilmt  earl)'  period,  the  main  stream  liad  ur- 
quired  the  name  of  Charles  River,  far  to  the 
westward  of  ita  junction  with  the  brook.  But 
(he  surveyors  of  MassarlniHeits  called  the  bror^k 
O  lO*]  *CharlesKiver,iujd  mappcil  it  as  Chiirics 
River — as  the  main  stream— omitting  to  lay 
down  the  river  itself.  As  early  as  1670,  this 
brook  had  acquired  the  name  of  Jack's  Pasture 
Brook,  notvviihstanding  the  attempt  of  .Mit^isii- 
chuaetts;  to  impreas  upon  it  the  name  of  Charles 
River,  'fiefoie  1100  it  acquired  the  name  of 
Mill  Brook,  mills  having  been  hnUt  upon  \t 
All  the  public  and  private  grants  of  tovvnj*,  cor 
poratlons.  and  individuals  referred  to  the  main 
"it  ream  as  the  Charles,  nnd  to  this  brook  as 
Jiick's  Pasture  Brook,  or  31111  Brook. 

The  people  of  Massachusetta  made  the  same 
distinction  between  a  river  and  a  brook,  one 
of  its  tributaries,  that  all  the  other  members  of 
i)tf  human  family  had  made  from  the  creation 
uf  the  world  down  to  that  period.  We  say, 
therafora.  that  tiie  words  of  Ibe  duirter  admit 
of  but  one  construction,  and  never  liave  re- 
cieved  a  different  construction. 

This  was  the  ccHUtruetion  put  upon  those 
words  by  the  grantees  of  the  territory  and  juris- 
diction,  and  by  the  grantors  of  the  territory, 
llie  Plymouth  Company,  and  tlie  grantors  of 
the  lufisdiction,  the  king  and  council.  All  the 
parlHs,  Ifaasacbwietts  and  the  frantonof  llaa> 

»achuacttfl,  so  nnl  r  toorl  (hcse  WOldSi  and 
limited  their  poHi>e&hit>ni>  accordingly. 

TImi  extended  construction  now  contended 
for  would  have  carried  the  northern  line  of 


Massachusetts  to  Lake  Winnipiseogec,  and  an* 

east  and  west  line  from  that  lake  would  have 
embraced  all  the  State  of  New  Hampshire,  and 
nearly  all  of  Maine. 

But  as  early  as  December  80th.  1621,  the 
Council  of  Plymouth  granted  to  Slf  Robert 
Gorges  a  territory  ten  miles  by  thirty,  in  the 
northern  part  of  Massachusetts  Ba,y,  embracing 
Salem,  Cape  Ann.  &t. 

In  1028  the  wime  Council  of  Plymouth 
granted  to  Massachusetts  a  line  running  east 
and  west,  three  milea  from  the  Herrunaek 
River. 

lu  lG21i  the  kin^  and  council  granted  juris- 
dicticm  over  the  territory  ceded  to  Maflsachusetta 
by  the  Plymouth  Council. 

In  November.  1629.  the  same  Council  of 
Plymouth  grantf d  \\]<.i'  i-  now  called  New 
Hampshire,  beginning  at  the  Merrimack  Iiiver. 

In  April,  16^,  another  grant  was  made  to 
Mason,  from  said  Cmmcil  of  New  Ilamnshire, 
with  a  -slij^ht  ditTercnci'  of  boundaries.  In  con- 
.sequence  of  these  .«ulj«equent  grants  as  far 
south  as  tile  Merrimafk.  .Mas-s/ichusetts,  in  1686, 
erected  her  bound  hou.s4'  three  miles  north  of 
the  Merrimack  pro|»cr.  near  its  junction  wiili 
the  ocean.  When  pressed  with  this  fact  by 
Mason,  In  the  trial  btfore  kin^  and  council.  In 
IfiTC,  Maawhiisetts  gave  to  this  house  the  name 
of  a  possession-house.  But  it  must  be  observed 
that  Massachusetts  never  claimed  that  her  ter- 
ritorial riirhts  extended  more  than  three  miles 
north  of  the  Merrimack  proper.  In  the  trial 
before  *the  kii^  andcoimdl,  in  1676,  [*617 
she  formally  renounced  any  such  claim.  Her 
grant  of  jurisdiction  by  the  king,  in  1620,  is 
over  the  territory  (dcHcrilH-d  by  llie.sjime  words, 
twrbaUm}  that  was  granted  to  her  by  the  Coun- 
cil of  Pljrroouth. 

The  amViitious  pretensions  of  Massachhi>etts 
I  to  an  extension  of  her  Jurisdiction  over  New 
I  Hampshire  and  Maine,  the  territorial  rights  to 
which  were  in  Mason  and  Gorges,  aro8(>  out  of 
the  fact  that  after  1686  the  inhabitants  of  New 
1 1  am  I  »s  hire,  being  destitute  of  the  jjowers  of  gov- 
ernment, petitioned  the  General  Court  of  Mas- 
sachusetts to  be  taken  under  their  government 
and  protection.  .Mas.saclius<'tts  refused  to  grant 
I  these  petitions  for  a  number  of  years.  She  had 
I  erected  her  bound-liouae  three  milqp  north  of 
flic  Merrimack  proper.    She  liad  refused  to 
,  lidie  the  inhabitnnt.s  of  the  1 1  w  un  adjoining  im- 
I  medialdy  north  uii  l  r  her  proti-ction,  Ijecause 
,  she  was  awnre  tliat  her  jurisdictifm  did  not 
reach  tliem.    In  her  answer  to  t lie  charge  of 
Mason  before  the  king  and  council,  in  lOTfJ, 
she  admits  "that  her  whole  management  in 
those  eastcm  parts  was  not  without  the  reiter- 
ated ;u  ii  nnrncst  solicitation  of  moat  of  the 
pem)k'  there  inhabitmg." 

When  her  ambition  ii ad  become  fully  awak- 
ened by  those  n-itcnitetl  and  Earnest  solicita- 
tions, she  employeci  Woodwanl  and  Saffrey  to 
run  her  north  and  Bottth  lines,  and  after  dis- 
covering that  a  river  comprehends  all  its  tribu- 
tary streams,  they  run  their  line  on  the  north  so 
as  to  (-(miprehcnd  New  Hampshire  and  Maine, 
and  on  the  south  so  as  to  comprehend  the  ter- 
ritory in  dispute. 

This  extraordinary  claim  resulted  in  a  series 
of  suits,  which  extended  over  a  period  of  nearly 
a  centunr.  in  every  one  of  wlUcb  the  |weten- 
siona  of  jfaasachusaetts  weie  overruled. 
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In  1676  n  formal  and  protracted  trial  wa« 
had  between  Mason  and  the  colony  of  Massa- 
chiisetts,  before  the  two  chief  justices  of  En- 
gland, sitting  for  the  king  and  council.  The 
complaint  of  Mason  and  the  answer  of  Maxsa- 
chusetts  Contain  the  elements  of  the  whole  con- 
troversy. MaMiiachu8ett£  formerly  renounced 
any  claim  to  the  territory  more  than  three  milea 
north  of  the  Merrimack  proper. 

In  a  sul)sequont  trial  in  relation  to  the  rights 
of  New  Ilampshin-.  in  1737,  she  filed  the  writ- 
ten claim  to  iK'gin  at  a  point  three  miles  north 
(»f  the  Merrimack,  where  it  empties  itfielf  into 
the  ocean,  and  to  follow  the  course  of  the  river 
to  the  crotch,  where  the  union  of  the  two  trib- 
utary streams  form  the  Merrimack  proper, 
thus  disclaiming,  as  she  did  in  1676,  the  whole 
tributary  stream  principle — the  whole  principle 
u[)on  wiiirh  she  ba'*es  her  right  to  the  territory 
now  claimwl  by  Kho<le  Island. 

We  lind,  then,  that  Ma-ssachusetts  herself, 
in  1636,  and  all  tlie  grantors  of  Massachusetta, 
the  Plymouth  Council  as  to  the  territory,  and 
the  king  and  council  as  to  jurisdiction,  had 
given  to  these  words,  "three  miles  from  Charles 
($18*1  River,"  the  construction  which  *Rhode 
Island  now  gives  to  them;  the  con.struction 
which  has  been  given  to  them  among  all  nations 
and  in  all  ages. 

A  very  faint  attempt  has  been  made  to  dis- 
turb the  smoothnejis  of  this  current  of  authority 
by  a  resort  lo  contemporaneous  grants  of  tern 
tor>'  and  jurisdiction.  The  result  of  that  attempt 
wa.s.  that  in  every  case  where  the  l)oundary  has 
been '  'a  river"  simply ,  the  tributaries  and  sources 
of  the  river  have  lH*en  excluded.  New  York, 
in  one  instrument,  came  east  as  far  as  Connec- 
ticut River.  She  did  not  claim  east  pf  the  river 
proper,  to  the  heads  of  the  ea.sternmost  tribu- 
tary slruam.  but  to  the  river  itself.  When  the 
heiuls  and  sources  of  rivers  were  intende<l,  "  to 
the  uttermost  heads  and  sources  thereof  "  were 
the  expressions  invariably  employeil. 

After  the  most  minute  and  widely  extended 
seach  into  all  the  grants,  public  and  private, 
from  1620  down  to  the  present  perio<l,  not  an 
instance  has  been  foimd  in  which  a  boundary 
Ijy  a  river  has  ever  been  extended  beyond  the 
river  itself. 

We  therefore  say.  that  the  con«tniction  given 
to  these  wonls  by  the  parties  themselves,  grant 
ors  and  grantees,  accords  with  their  obvious 
and  ordinary  meaning. 

But  if  additional  matter  could  stren.L'then 
these  views  of  this  question,  it  will  be  found  in 
the  fact  that  in  1676  this  construction  wa8L'ivi*n 
to  these  worrls  by  the  king  and  council;  in 
1684,  the  charter  of  MjiJ^sachusetts  of  162.'^  was 
vacated  and  declared  void,  and  in  1601,  ant^ther 
charier,  called  the  Province  charter,  was 
granted.  The  limits  of  Ma<«i>achusetts,  botli  as 
to  territory  and  juris<liction,  were  expri->M'd 
by  precisely  the  same  words  as  those  contained 
in  the  charter  of  1628.  Upon  these  words  the 
gnmtor  has  impressed  a  certain  meaning,  no 
matter  for  this  purpose  whether  the  ordinary 
or  an  extraonlinary  meaning.  The  grant  of 
1628,  unlike  a  grant  of  property,  was  revocable 
in  its  vi-ry  nature.  A  grantee  of  jurisdiction, 
or  other  political  power,  holds  by  no  other 
tenure  than  the  niscretion  or  caprice  of  the 
granting  power.  Massachusetts  existed  as  a 
colony  during  the  will  and  pleasure  of  tlie  king 
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and  council.  She  might  be  deprived  of  a  pan 
of  the  whole  of  her  jurisdiction  at  any  moment 
and  with  or  without  any  sufficient  cauar.  It 
Iwlonged  to  the  king  ana  council  to  decide  ar- 
bitrarily, if  they  chose,  how  much  or  how 
little  should  be  granted  or  taken  away.  It  ^k<^ 
longed  to  them  to  explain  the  meaning  of  the 
terms  by  them  employc<l.  Their  action  in  tk* 
respect  is  legislative,  rather  ihan  judicial,  ad 
the  effect  of  their  action  is  conclusive  upon  all 
mankind.  Ma«wachusetts  excepted  the  Pmnnw 
charter  of  1691  from  the  king  and  c-ouncfl. 
after  the  same  king  and  council  had  decHi^ii. 
in  1676,  that  three  miles  from  Charles  River 
meant  from  the  main  stream,  or  Charles  Ilivtf 
proper.  • 

It  is  unimportant,  therefore,  what  this  muit 
may  deam  to  be  the  usual  and  ordinary  mcao 
ing  of  these  terms.  The  granting  party  here  hm 
explaineil  the  K-nse  inwhichtln>*iet«'rmsar>'iMrd 
in  this  "grant.  The  party  to  whom  the  [•619 
grant  was  made  knew  that  such  wa.<  the  mno- 
ing  of  the  grantor,  and  by  that  explaint^  and 
understood  meaning — explained  by  one  party, 
and  understood  by  the  other — must  ih'ih  court 
be  governed. 

On  the  part  of  Rhode  Island,  thenfon-.  we 
say,  that  we  do  show,  beyond  the  capacity  of 
the  human  mind  to  doubt,  that,  under  the 
Province  charter  of  1691.  the  so.ith  line  of  Mas- 
sachusetts and  the  north  line  of  Rhode  Iilaod 
was  a  due  east  and  west  line.  Iieginning  ai « 
point  three  miles  south  of  Charity  River  proper. 

II.  In  the  discussion  of  the  M'c«tnd  [Kint.  hu 
Rhode  Island  parted  with  her  right  by  the  coo- 
tnicts  of  1710-1718.  we  must  consider  it  !«eltWl 
that  in  1710  she  had  the  right,  under  the 
charter. 

In  order  to  judge  fairly  of  the  effect  at 
I  these  contracts,  we  must  consider  tlicir  naturr 
I  and  character,  the  main  objccta  of  ih<  parti<^ 
their  powers  in  relation  lo  the  subject  matter, 
and  their  terms  employed  to  express  their  in- 
tentions. 

In  the  first  place,  the  parties  agree,  that 
both  instruments  constitute  but  one  contract 

The  commissioners  of  Mai«»>achu«etts.  in  thOT 
report  of  1791  (p.  59  of  Bill),  speak  of  tbr 
agreement  of  1710-1718  as  a  sul>»ii!<tine  rgree- 
roent.  The  answer  of  Massachu>^ttii  thnvsi^ 
out,  but  particularly  in  pp.  20-28.  treats  both 
instruments  as  forming  but  one  rontmrt.  Ik* 
agreement  of  1718  iK-ing  in  addition,  and  DOCt 
substitute,  to  the  agreement  of  1710.  K«riiil 
contended  in  the  argument  that  the  agreoMal 
of  1718  was  to  take  the  place  of  that  of  iTIt. 

In  the  next  place,  the  sole  objeeS  of  tte 
[tarties  wa«  to  ascertain  the  true  charter  Iml 
From  1705  to  1710.  four  acts  were  paMed  bf 
RIkmIc  Island,  appointing  oomiBWoaen  t» 
settle  the  line  according  to  the  dMrter.  lb*- 
sac  liusetLs  and  Rhode  Island  were  cokniM  <f 
the  mother  country,  and  both  wervfoIljaMf* 
that  Rluxle  Island  powfed  no  poWtr  to 
transfer  any  jxirtion  of  her  territory  lo  Mw 
chusetts.  There  was  an  incurable  incapaettj 
in  Rhode  Island  to  sell,  and  in  MasnehMOi 
to  purchase,  any  portkm  of  Rhode  lakad  Mr 
ritory.  Neither  poawiaing  the  poiwcr  IomB v 
to  purchase  territory,  the  law  wU]  pram*  tlHt 
neither  had  any  such  object  in  rtew.  ItbaM 
pretended  tluit  any  consideratioo  was  paM  *> 
Ilhode  Lshind.    lt*mu.»t,  thetvfora,  balaksBv 
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the  sole  object  of  the  meetincr  of  the  commis-  i 
sionen  in  1710.  to  I'md  the  dividing  line,  ac- 
cording to  Mil-  (  hiirtt  r  of  1691.    The  contracts  i 
themselves  express  Ihi^i  as  Lheir  object,  in  the  ' 
Host  explicit  manner.    They  agree.  "  that  the 
aiake  net  up  by  Woodwanl  aad  SaSrev  in  > 
1842.  being  three  mfles  from  Charles  raVer.  i 
■jc<  tinliiig  lo  rhiirter,  be  allowed,  on  both  sides. 
m  the  commencement  of  the  line,"  &c.  This 
tine  was  admitted  by  the  Rhode  bland  com-  ; 
mi«<tnTiprs  to  Iw  three  miles  from  Charles  River. 
ufHju  the  Huthoriiy  of  a  map  of  Woodward  ; 
and  Saffrey.  made  in  as  the  ooDtract 

020*1  *«lHles,  "  now  shown  forth  lo  us,  and 
remaining  upon  record  in  the  Massacliusetts 
LTovernment."  TheJie  commissioners  were  Gov- 
ernor Dudley  and  Governor  Jenckea,  Tbej 
did  not  go  upon  the  land,  but  met  at  the  house 
of  Dudl*y.  in  lloxbury.  in  midwinter,  fifteen 
milcH  f  r<jnt  the  localities  referre<i  to  in  the  map. 
If  they  had  been  upon  the  premises,  there 
must  linve  lieen  a  surveyor  appointed,  and  the 
r«  [>ort  would  have  mentioned  his  name.  This 
:n:q>  stales  that  the  station  was  three  miles 
fron»  Charles  liiver.  according  to  charter, 
whereas  it  is  three  miles  from  the  bead  of 
.lark's  Pasture  Brook,  that  brook  Ix'ing  culled 
on  the  map  Charles  River.  By  the  map  of 
these  sworn  furvevors,  it  appears  that  the  sta- 
tion adopted  by  the  commissioners  wa.'s  three 
miles  from  Charity  liiver,  according  to  the 
dtarter.  In  point  of  fact.  It  ^MS  aewtt  miles 
and  upwards.  This  map  wa«  produced  by 
Dudley  from  the  MassacliusL-tts  records.  What 
it  represents  he  represented,  .lencke.s  confided 
in  the  integrity  of  this  map.  and  admitted  that 
the  starting  point  was  three  miles  from  Charles 

River,  aceordiuti  to  the  charter.  In  point  of 
fact,  it  was  over  Keven.  In  point  of  ^ct,  the 
Rhode  Island  commissioner  admitted  that 
over  four  miles  of  Rhode  Island  territory  be- 
longed to  M<i.v>achusetts.  And  this  admission 
was  made  upon  a  false  repn»entation,  through 
the  medium  of  fal.«e  papers.  This  map  was 
the  work  of  1642,  based  upon  the  principle  as- 
serted by  Massjieljusetts,  ami  o.jk  i  li d  by  king 
au<l  council  in  1676,  and  explicitly  renounced 
bv  MsMarhiiBCtts  In  18T8,  and  tubsequently  in 

We  have  attempted  to  show,  that  it  was  no 
part  of  the  intention  of  the  parties  to  transfer 
acknowledged  territory  from  one  to  the  other, 
neither  poese-ssing  the  requisite  power,  but  that 
the  only  object  was  to  ascertain  the  line  called 
for  by  the  charter.  Rhode  Island  admitted 
tills  line  to  be  the  inie  eharter  line,  upon  a 
false  rcpreseniatirtn.  Is  she  bound  bj  it  leigai- 
ly  or  equitably? 

It  being  three  miles,  according  to  charter. 
Was  not  that  fart,  it  being  three  miles,  the 
basis  of  the  coQiraut?  Because  it  is  three  miles, 
if  it  IS  three  miles,  as  thia  map  states,  we  agree 
to  run  the  line  such  a  course  to  Connecticut 
Itiver.  Suppose  it  turns  out  that  one  or  both 
parties  were  mistaken,  that  they  began  at  a 
^liOD  seven  miles  from  the  river  instMd  of 
three.  Is  not  the  admission  Told,  on  the  ground 
of  mistake?  If  tlie  pnrtirs  had  intended  lo 
commence  at  the  Woodward  and  SafTrey 
station,  without  regard  to  its  distance  from  the 
river,  without  repnrd  to  Ua  conformity  to  the 
riiarter,  why  were  those  words  inserted  in  the 
contract?  If  tbt^  bad  intended  to  bind  ihslr  I 


re.sp<y?tive  States  abaoluteiy ,  whether  the  sUvlion 
was  three  miles  or  ten  mik'B.  why  did  they  insert 
those  words  in  the  contract?  Jenckcs  did  not 
know  whether  llie  map  was  correct  or  not.  He 
truHted  solely  to  its  truthfulness.  But  in  case 
of  error,  he  did  not  mean  to  be  bound.  He 
says,  "It  being  three  mllee,  according  to  char- 
ter. This  is  my  k  a-r  n  fnr  iii^-reeing  *to  |*021 
it.  '  But  if  the  admi««ioD  is  taken  to  be  absolute, 
and  not  conditi<Hial,  then  these  words  are  en- 
tirely without  a  meaning.  They  were  inserted 
as  the  basis  of  the  contract,  or  they  are  sur- 
plusage. (Allen  V.  Uammond,  11  Peters's  Rep., 
71 ;  1  Story's  Equity.  143.  b.)  Massacbusetls 
herself  has  claimed  the  disputed  territory  fnm 
1710  to  the  pre.seiit  day,  not  as  Rhode  Island 
terriUny,  c&iied  to  her  by  tlie  contract,  but  as 
M aasadKosetts  tenftorr,  under  the  Massachu- 
setts charter,  admitted  to  !)e  such  by  the  con 
tracts.  (Page  4  of  defeudaut'»  plea  of  lt:^0; 
Answer,  pages  &-10.) 

If  i.s  a  general  principle,  that  where  a  con- 
tract is  entered  into  for  the  purpose  of  execut- 
ing the  provisions  of  a  prior  instrvunent.  bv 
whidh  the  ri^ts  of  the  parlies  are  settled,  and 
the  subordlnaTe  contract  declarM  that  It  Is  made 

in  pursuance  of  the  prin  in-tninv;  nt ,  t!Kit  any 
departure  from  that  inslruuieut  is  presumed  lo 
be  by  mistake.  A  marriage  settlement.  de> 
(.lared  to  he  in  ptirstiance  to  the  marriage 
orlieles,  is  void  so  far  as  it  dcpurtii  from  the 
articles.    (Atlierly  on  Marriage  Settlements.) 

In  case  of  a  post-nuptial  settlement,  it  is  void, 
though  it  does  not  say  that  it  was  in  pursu- 
ance of  the  articlcH.  because,  after  the  marriage 
is  consummated,  the  parties  have  no  power  to 
depart  from  the  articles. 

Thi.s  ease  eonibine.s  three  elements  of  mis- 
take, either  of  which  is  sutlicieut  to  invalidate 
the  contract. 

1.  Thecontni'  t  declares  that  it  was  in  pur- 
suance of  the  charter. 

2.  ThepartieBliadnopowwtodeiMitfroin 
the  charter. 

'i.  It  was  made  upon  a  misrepresentation  of 
a  material  f  u  t. 

Tills  is  one  answer  to  the  effect  of  the  con- 
tracts. 

MaasachusettK  attempts  to  support  them,  up- 
on the  ground  that  the  right  tinder  the  charter 
was  doubtful;  that  Massachusetts  claimed 
under  the  tributarv  stream  principle  still 
farther  south;  that  Rh(xle  Island  claimed  to 
Charles  River  projx'r.  and  that,  with  a  knowl- 
edge of  all  the  localities,  with  a  knowledge 
that  the  map  of  Woodward  and  Baffrey  was 
drawn  frotti  i  triliutiirv  stream,  the  Rhode 
Island  commisfeioners  agreed  to  the  Woodward 
and  SafTrey  station. 
To  this  we  give  variolic  answers. 

1.  That  the  right  under  the  charter  was  not  ♦ 
doubtful,  but  clear  and  conclusive.    The  char- 
ter gives  the  line  three  miles  from  a  fixed  and 
permanent  object. 

2.  There  is  not  u  tittle  of  prof)f  that  the 
Rhode  Island  commissioners  cither  knew  the 
localities,  or  that  the^  knew  that  the  Wood- 
ward and  SafTrey  station  was  three  miles  from 
a  tributary  stream.  On  the  contrary,  all  the 
proof  is  the  other  way. 

The  map  itself  represents  the  station  to  be 
I  thnnj  miles  from  Charles  River.  The  contract 
>  I  itatea  it  to  be  time  miles  from  the  river,  ac- 
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cordinff  to  charter.  Tlie  map  calls  tbe  brook 
622*  I  niiirlox  River,  *md  omits  a  delineation 
of  Charles  Uiver  entirely.  Instead  of  laying 
down  the  river,  and  ttu  'brook  emptying  into 
it,  it  represent*?  the  brook  hs  iho  only  Cliiirles' 
River,  and  the  titutiou  as  Ibrec  tuili-s  from  thut 
only  rivtr.  The  contract  itwlf  statci*  that  the 
penona  thereafter  to  be  appoiated  to  run  tlie 
line  "were  to  attend  wfUnn  six  months  there- 
after to  show  the  ancient  line  of  Woo<hvard 
and  Saffrey,  and  to  raise  and  renew  the  nionu- 
menls.^  This  proves  that  the  parties  to  tliis 
ftgieemcnt  were  not  shown  the  localities.  The 
line  was  uul  ruu  until  1718.  and  then  the  com- 
missioners report  that  they  went  to  the  station 
and  run  the  line,  and  it  docs  not  appiar  that 
any  of  them  went  near  the  river,  or  made  any 
adrocasurcnM  [ji  if  its  distance  from  the  si  at  ion.- 
It  was  their  duty  to  report  all  their  proceedings, 
and  the  law  presumes  that  they  performed 
their  duty. 

There  itsanotlK  r  inlal  objection  to  the  ground 
assumed  in  argument.  The  court  is  a8ked  to 
prcKume  that  the  commissioners  from  lihode 
inland  knew  all  the  localitics.knew  nha  that  the 
Woodward  and  SafTrey  station  was  seven  miles 
from  Charles  River  and  three  miles  from  a 
tributary  stream.  If  the  Rhode  Island  com- 
missioner knew  tiio.se  facts,  it  was  a  fraud  in 
him  to  conceal  them  from  the  Legialature  of 
Rhode  Island,  and  to  sign  a  contract  which 
represented  the  direct  reverse — that  tin'  sf  ition 
was  but  three  miles  from  Charles  liiver  at  eonl 
ing  to  the  charter,  when  it  was  seven  milcii  and 
contrary  tn  the  charter.  The  court  is  asked  to 
presume  that  the  commisHionerii  stated  what 
thev  knew  to  be  false.  Can  this  be  presumed? 
If  it  were  true,  would  it  not  amount  to  a  de- 
slened  fraud  upon  the  Legislature  of  Rhode 
Islaiid? 

It  is  agreed  by  the  answer,  that  the  ratifica- 
tion of  these  contracts  by  the  Legislature  of 
Rhode  Island  Is  essential  to  their  validity.  Did 
the  LegiNlulure  of  Rhode  Island  ratify  a  con- 
tract establishing  a  line  three  miles  from  a 
tributary  stream  contrary  to  the  charter,  or 
three  miles  from  Charles  River  according  to 
the  cluirter?  If  a  knowh'dgf!  of  the  secret 
facts,  the  localities,  and  the  true  meaning  of 
the  map  was  essential  to  bind  the  eonnnimon- 

ere,  was  it  not  e<pially  i.s.'^enlial  to  bind  th<; 
Legislature?  The  <>l)vious;  nu  aaing  of  the  ci>n 
tract  is  three  mile-s  from  (  liarles  River  proper. 
Did  the  Legislature  vniUy  the  eontrac  l  accord 
ing  to  its  obvious  a  n(i  lei;>il  meaniti;:.  or  accord- 
ing to  a  meaning  iinpresstd  upon  it  by  a  knowl- 
edge  of  facts  which  it  is  not  protended  they 
possessed. 

But  the  whole  groundwork  of  this  pre-Humj) 
tion,  wliich  tlie  court  i^anked  to  make — thut  in 
1710  Hasiaehnsetts  claimed  from  the  tributjir\- 
streams  and  not  from  Charles  Rivi-r — wholly 
fail*;  for  after  the  decision  of  ir»70.  Massachu 
setts  never  did  claim  from  a  tributary  stream. 

In  1642  she  claimed  the  ri>rhi  to  decide  which 
wastlie  main  .stream  and  which  tl»e  tributary, 
in  point  of  fact,  and  sli«>  mapped  out  the  br<H)k 
as  the  mainstream,  and  called  it  CliarlesKiver. 
623*]    *Ib  1710  she  showed  that  map  end 

for  a  map  of  Charles  l!i  >  i  u  1 1 1'r  g  to  olttVCer 
and  not  as  a  map  of  a  u  ibuutiy  stream. 

In  17^  she  took  depositions  to  prove  the  laflt 
that  the  brook  was  Charles  jEUver  proper. 


In  1791  ttte  IMhssadrasetta  commlsAiiiiissy . 

"  The  branch  now  rallc  f  harles  River  ootud 
not  have  been  kuown  as  Charles  River  in  1710." 
The  Rhode  Island  coaunisBioiiBn  say :  "  Thtf 
the  Miu>s.'\chu.'>etts  commissioners  pointed  out 
the  brook  m  and  for  Cliarlia.  River."  From 
1642  down  to  1791,  the  claim  of  Ma^s^ai  ha-^u 
rested  upon  the  fact  that  the  brook  was  the 
main  stream,  and  the  main  rtream  its  tribniaiy. 
and  they  impliedly  admit  that  if  the  fact  «» 
the  other  way  tlie  case  was  against  tiiem.  Until 
this  trial,  Jfassachusetis  has  never  ooatndcd 
for  the  right  to  begin  the  three  miles  from  a 
tributary  stream,  but  for  the  fact  tlial  ihv  brook 
was  the  main  stream. 

The  fact,  that  as  early  as  1640  the  public  su 
ihorilies  of  Massacbvisetts  bestowed  the  nsme 
of  C^inrles  Hiver  upon  iJie  main  stream,  f.tr  to 
the  westward  of  its  jimction  with  the  \mtnk, 
and  as  early  as  1670  the  name  of  Fm- 
ture  Brook  ujxm  the  tributary,  .■md  thar  a!!  tL-? 
buuudariu^  of  the  towns  and  private  vot^t  y 
anoes  treated  and  called  the  one  t  he  main  si  r<  i  m 
the  Charles  River  prnpf-r  and  the  uiher  thf 
brook,  in  proved  i*o  flea  I  iy  and  deciiivtly  Ui-i: 
it  is  not  even  brought  into  dispute.    The  fur- 
ther fact  is  also  proved,  that  it  is  obvious  to  Ike 
senses  that  the  one  is  the  main  stream,  theoflier 
but  a  tributary. 

This  conciiLiuve  proof  rendered  it  necesarj 
for  the  counsel  to  shift  the  ground  of  defe^. 
and  to  contend  for  theflrvt  time  during  lh»  hi* 
toryof  this  controversy,  thatMa.ss.!ichu*'!t-.ii.vl 
always  claimed  from  a  tributary  stream  a?  >ueh: 
that,  in  1710,  Rhmle  Ishind  kriew  all  the  loc»l 
ities.  and  intended  to  allow  the  validity  of  tiut 
claim,  although  the  laagiuge  of  the  <  ' 
precisely  the  revenoL 

In  1749  the  Rhode  Island  ooimnt 

coverecl  tlu' mistake,  l^  inj;  unable  tt- find  the 
Woodward  and  tiailrey  station,  they  were 
obliged  to  go  to  the  river  and  measun  .  >tT  the 
three  nnles.  They  then  dl»ct>rcre<l  tliat  thf 
line  of  1718  was  seven  miles,  instt!*ul  of  ihttx^ 
from  the  river.  Thev  run  the  Une  to  wkkh 
we  now  claim.  ere<-te<i  p 
upon  it,  gave  notice  of  tlMir.4 
chu.setts,  and  have. d' 
that  day  to  this.  Vf^ 

We  therefore  oontend;  1»  Sfiai  ihe-MMn 
this  territory  under  the  charter  is  estabUihed 
as  clear  and  certain.  2.  That  the  contiMlS  at 
1710  and  1718  were  not  intended  to  ooawq^ 
Rhode  Island  territory  to  MaHsachusetlB,uiilfesr 
party  possessing  the  power  to  convey  or  lo  per- 
chase.  8.  That  these  contracts  w-  r,  in 
admt£^ion&  tliat  station  was  thrae  tettm, 
when  in  fact  It  was  <!evcn,  from  liM  river.  4. 
That  these  admi--!  ni<  were  m  i  l.  u;-  r. 
^obviously  Cslsastateta^Ut      'dm  limM.  i  ^^mii 

and  are  not  Msdlng  in  law  or  in  eqal^. 

Thr«'  .iTT  >nnir  mT  iheleadinLT  vii  •■■f  ff  • 
i»h<>iik^  Uiaud  mtuil  u|>on  these  viiid  ^m^'h;*  - 
the  case,  aad^m^havc  been  largdyaeK!]; 
that  they  are  uti answerable,  by  the  tefrHtf 
notwithstanding  the  extraordloaiy  pf'^^jf 
intellect  arravi  1  .i^nin^L  us.  Utej  nHMlVlip 
ly  tuad  nnliffjTfT  unanswered. 

'TidctBfi^tHfor  granted  that  wli^ 
rtn'-''-'' I  t  cil  }t\  riiiin-«<,'l  will  in  it  I»r  <  iVt-rruTf-' 
the  coUi  L  Wis  iivw  pi-«^«;)i£ud  M> 

the  iurisdictlooal  right  of  

cnnit<|||^er  by  a  record  ol  tte  liTirii 
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nKMt  «iiduriug  nature,  bas  heea  kMt  Uuonirh 
the  agency  of  time. 

To  oar  minds  it  si^ms  a  clear  proposition, 
that  if  time  is  to  e.xert  any  influence  over  the 
rights  of  the  parties  in  this  case,  that  influence 
mnxt  be  l)asca  upon  principlesnevcr  as  yetpro- 
miilj^tefl  in  tlif  code  of  any  municipaf  or  na- 
tional law  which  titiM  come  to  our  knowledge. 
Th«  arUAcfal  system  prevailing  in  the  courts  of 
Cf>mmnn  law  and  equity,  in  England  and  in 
thia  counlrv.  has  been  more  largely  indated, 
and  niiule  deeper  and  broader  encroachments 
upon  the  domain  of  practical  justice  and  com- 
mon scn.sc  than  any  prcviouit  system  within  the 
runze  of  our  learning.  Yet  that  system,  ex- 
tesaect  as  it  has  been  by  ambitious  book  law- 
yen  and  book  judges,  contidns  no  form  of  ac- 
tion capable  of  bru)i;int:  tunc  into  liu»<(i]itv  with 
any  one  of  the  rights  or  claims  of  Hhode  J&land, 
in  the  prctienl  cnne. 

Tu  the  first  place,  fhn  main  rcawn  why  time 
in  mt  prolific  of  piei^uinptioas  against  the  parly 
out  of  pr>s!ie68ion  is  founded  u|)on  tlie  ceaseless 
and  untiring  activity  of  avarice.  The  love  of 
money  is  the  basis  of  all  prescription,  presump- 
tii  »ns  of  ^'^rant.  and  slatiilcs  of  liniilalions.  It  is 
a^aio&t  humaQ  experience  lhat  any  man  should 
allow  anotber  1o  mseive  the  rents  and  Income, 
and  other  Ixjncflts  of  his  property,  for  a  scries 
of  years,  claiming  il  as  liis  own,  and  remain 
rilent  under  aoeh  encroach  men  t.  The  law  pre- 
ptimes  it  more  yi'iihi-hlc  tlmt  tlicrc  has  existed 
a  Ui.sl  grant,  iJian  ilial  such  an  anomaly  should 
take  place.  It  is  because  Uic  man  in  posses 
sion  enjoys  great  adrantages.  and  the  man  out 
of  posseeaion  sustains  great  losses,  that  the  law 
g'l  readily  concludes  tlie  title  to  be  according 
to  the  enjovment.  This  reason,  in  many  cases, 
if  not  in  all,  would  apply  but  awkwaidly  to 
jurisdiction — a  duty,  and  oftentimes  an  oner- 
ous, sometimes  a  dangerous,  duty,  which,  in- 
stead of  courting,  we  gladly  eacape  from— and 
not,  like  properly,  an  cnjoymert,  a  bencflt— 
indee<l,  the  greatest  of  worldly  blessinii:s  in  the 
opinion  of  the  nias,s  of  inunkind.  To  forciro 
the  performance  of  a  duty  does  not  impregnate 
thne  quite  so  quick  with  a  presumption  <^  the 
aljHt'iicc  of  all  riglifa,  as  to  forejn  ttif  enjoy 
meat,  it  may  be.  of  many  thousands  of  dollars 
of  income,  claimed  by  another,  enjoyed  \xj  an- 
tv»>i»  r,  with  a  denial  of  our  right  by  another. 
Oli5*J  *Then,  again,  time  quiets  long  pos 
gesaions  of  property  upon  a  principle  of  policy. 
Property  passes  from  parent  to  child,  it  is 
transmittca  by  will,  transferred  by  deeds  and 
other  instruments,  and  in  the  course  of  forty  or 
flfty  years  it  acknowledges,  it  may  be,  as  many 
diauneC  owners,  many,  if  not  the  most,  of 
whom  took  il  frir  Lrmnted  that  the  peaceable 
and  undisturl»e(i  jKi«i.»<cssor  was  the  legitimate 
aad  undoubted  owner.  The  law  encourages 
thi?  belief,  for  otherwine  no  improvements 
would  Ix'  made.  Heirs,  devisee.**,  and  pur- 
chasers would  Ix'  unwilling  to  hazard  larixe  ex 
penditures,  if  a  flaw  in  a  deed,  or  even  t^  en- 
tire leas  of  the  paper  title,  could  not  be  cured 
by  the  salutatory  and  beiii^jn  influences  of  a 
long  and  undisputed  possession.  But  jurisdic- 
tloil  la  a  chaster  and  less  prottflc  character.  She 
has  no  heirs,  or  device,  and  but  here  and 
there  a  purchaser.  Tluni  persons  will  not  be 
AMOnraged  from  making  improvements  by 
lar^re  e>  pMulituies  of  moiH!y»  becauae  in  the 
How  ABO  4. 


first  place  there  are  no  tliird  persons  connected 
with  juri><liction,  and  in  the  next  p!aee,  juri<?- 
diction  umplitiii.«i  and  enlarges  itself  without  ex- 
penditures of  any  kind,  and  Uie  policy  of  the 
law  is  to  restrain  rather  than  encourage  these 
expensive  propensities.  It  must  therefore  be 
admitted  that  the  apidication  of  the  lN-nii;n  in- 
fluences of  time  to  such  a  subject  as  jurisdic- 
tion would  be  rather  gawky,  (ud-maidisb,  and 
ungraceful. 

But  suppose  we  bring  this  subject  of  Juris- 
diction within  the  range  of  all  the  principlesap- 
plicable  to  property:  time  any  ordniance, 
any  form  oi  action,  thai  can  in  the  sli^'hte.Ht  de- 
gree alTect  the  rights  of  Hhode  Island?  We 
say  with  the  moat  entire  confidence  that  il  haa 
not. 

There  are  but  three  modes  known  to  the 
courts  of  law  or  equity  in  which  time  cxerci-ses 
her  influences  upon  permanent  properly— 1.  By 

<>rntiite.s  of  limitations;  2.  Uy  prescription;  and 
3.  By  presumptions  of  gruuU. 

It  is  not  pretended  that  statutes  of  limitations 
can  apply  to  the  caiie  of  two  States.  It  would 
bfc  equally  alwiurd  to  invoke  the  common  law 
doctrine  of  pre.'*criplion.  a.>*  administered  at  law 
or  in  equity,  for  to  thiH  dav,  in  England  knd  in 
this  country,  prescription  is  overthrown  If  the 
per>;r>n  out  of  pos^-:es.Hion  can  show  that  the  pos- 
siission  commenced  at  any  time  subsetpient  to 
the  Ist  of  Richard  1.  (Best  on  Presumptions. 
47  Law  Library.  7~).  Tuyiir  v.  Cotike,  8 
Price.  (i.>0;  2  Bl.  Com..  31;  Fiaher  v.  GreatM, 
3  Eagle  «&  Younge,  Tithe,  C,  1100.) 

"  The  presumption  of  prescriptive  rights,  do- 
rived  from  enjoyment,  Is  instantly  put  an  end 
to.  where  the  rijiht  is  ."^hown  to  have  ori^'inated 
within  the  period  of  legal  memory,"  that  is  1 
Rich.  I.  Oftft). 

Massachu.'vefts  wa^i  not  settled  until  !620,  and 
the  charter  under  which  slie  claims  was  granted 
in  1638. 

lu  the  two  first  mo<lei^  in  whicii  time  operate* 
upon  title,  slie  *acts  alone,  unaiticd  by  |*02(l 
any  oilier  proof,  direct  or  circuni.-^taiitial.  If 
the  period  required  by  the  statute  of  limitotious 
has  transpired,  or  if  (he  possession  has  been  as 
far  back  a-s  memory  extends,  the  law  presumes 
that  It  w)i.s  coeval  with  Richard  I.,  and  in  both 
cases  time  alone  constitutat  a  legal  title. 

Bui  with  the  exceptii)n  of  the  ca.se  of  a  mort 
gsige,  and  one  or  two  uiher  analogous  cases,  time 
alone,  unaided  bv  circumstances,  is  never  suffi- 
cient for  the  third  form  of  its  action,  by  way  of 
presuming  a  grant. 

In  \fitfior  of  KingaUm  v.  IJorner  (Cowper. 
102),  Lord  MAnsfield  says:  "A  jury  is  con- 
cluded by  the  statute  of  limitations.  So  in  the 
caw?  of  pre«!cription,  if  ifb«  time  out  of  mind, 
a  jury  i.^  hound.  Any  evidence  showing  a  time 
when  the  claim  did  nolexiatlaaik  answer  to  pre- 
fecription."    (p.  109.) 

"  Uut  length  of  time,  as  evidence,  may  be  left 
to  a  jury  t^l^  credited  or  not,  aooording  to  cir- 
cumstanoes." 

**  Tiwve  Is  no  posltlvA  rule  which  says  that  one 
hundred  and  fifty  yeart«,  or  any  oilier  length  of 
time  within  memory,  is  a  sutiicient  ground  to 
presume  a  eharter." 

The  more  modem  authorities  are  all  col- 
lected in  Best,  and  the  well  settled  doctrine  in 
England  and  in  this  country  now  is,  that  the 
presumption  of  a  giant  ia  a  case  of  circumstan 
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tial  evidence,  of  which  time  constitutes  but  a 
single  link. 

A  jury  must  believe  that  a  grant  was  actual- 
ly made.  (9  Ck>wen.  706;  8  Johm.  R.,  100, 
2fi0;  1  Wash.  O.  C.  Itep..  70;  2  Wend.,  13-15; 
8  (  onn.  R..  4^1;  11  East.  279;  5  Barn.  &  AM  . 
22H  :  3  Ibul.,  150.) 

This  court,  in /ftcarrf  v.  William*  (7  Wheat., 
59 ).  say:  "  Prewimptions  of  grant  can  never 
HTM-  where  all  the  circumstances  arc  consistent 
with  the  non-existenoe  of  a  grant.  A  forUori, 
they  CBBnot  arlie  when  the  claim  of  euch 
a  nature  as  !•  at  vailaQoefiritli  the  eiMeooe  of 
aierant." 

The  facta  of  tiiis  case  conclusively  show  that 

no  presumption  of  n  crnnt  (other  than  the 
charters  and  the  cotitrucU>  of  the  parti^  upon 
the  coDstmetion  of  which  the  cn8edepeiida)can 
for  a  moment  be  indulged  in ;  because — 

I.  From  1628  down  to  1775  there  was  no 
power  roinpetent  to  make  a  grunl  except  the 
mother  couotnr.  Maasachuselta  and  lUiode 
Island  were  eoionfes,  and  it  is  not  denied  that 
vi|)  to  ITT.")  iliey  wore  incompetent  tO  COnvey 
territory  or  jurisdiciion. 

S.  No  otlur  irrnnt  from  the  crown  can  be 
prrsTimpd  (iliari  tlic  cl)tirler»  of  1628,  1691),  en 
iarging  llie  limits  of  Massachusetts,  because  ail 
such  grants  are  t'nrolltd.  and  by  the  well  set- 
tled law  of  England  an  enrollment  cannot  be 
prmnmed  without  proof  of  a  spoliation  or 
hi  iT-i-  in  the  rcconl.  Tn  3  Bam.  &  Aid..  150, 
AbUut.  Ch,  J.,  says;  No  instance  can  be 
687*]  found  where  the  court  have  *aaid  that 
.in  enrollment  boon  presumed."  (See,  also. 
Best  on  Presumptions.  140.) 

But  such  enljir^'cd  crant  nuist  not  only  have 
been  recorded  in  Enijrland.  but  in  MjLs.isachuMtts 
and  in  Rhode  Ishuul.  and  no  such  grunt  would 
lave  heen  made  without  tlie  most  formal  noti(  o 
to  both  the  parties  to  be  affected.  No  con- 
flnnation  of  the  contracts  of  1710  and  17t8  can 
be  presumed,  for  the  same  reasons.  Sucli  con 
tlrmation  must  have  been  upon  notice,  and 
would  have  appeared  upon  the  records  of 
the  mother  eountry  and  both  ttie  ookmiea  in- 
lurosJciL 

III.  Any  additional  giant  from  the  mother 
oountrv,  or  from  Rhode  Island,  after  1 775,  is 
tiot  only  inconsistent  with  the  circumstances  of 
I  he  case,  but  at  war  with  its  whole  history 
fn)m  1710  to  the  present  time.  Because  any 
grant  prior  to  1776.  or  any  couBrmation  of  the 
contracts  of  1710  and  171S,  woul(i  hnvr  hwxi 
euroJled  in  the  mother  country,  anti  upon  the 
records  of  hoth  Maswiclin'^i'ttM  and  Rhode 
Island,  and  any  grant  by  Khode  Ishmd  since 
1775,  or  confirmation  of  the  contracts  of  1710 
and  1718,  must  have  been  recorded  in  Massa 
chusetts  and  Rhode  Island.  Some  human 
hands  must  have  touched  these  grants  or  con- 
Irmations,  inut  ^:nijr  human  eve.^  lll^.^r  have 
seen  them,  and  when  lost  from  all  three  of  their 
heds  of  rapoae,  a  hiatus,  or  lost  sticlr,  must  have 
appeared  upon  the  record  bookft 

How  is  the  fact?  The  mistake  in  tiie  admis 
sions  of  the  Rhode  Island  coramtaaloners  (we 
omit  to  call  it  an  imposition)  waa  not  discov- 
ered until  1748.  Prom  that  time  down  to  1825, 
s<'arcely  a  year  has  elapsed  durini^  which  com 
missioiiers  from  both  the  States  liave  not  lieeo 
appointed,  or  continued  under  former  appoint- 
ments, for  the  purpose  of  aettHng  thia  long 


pending  dispute.  Frequent  noeetiogs  have  htm 
had.  All  their  conversations,  Hrg:unK-n^».  sad 
claims  have  been  in  writing,  and  reporu  of 
tlioee  convCTsadona  made  to  the  leapecBfc  Lqr- 
islaturos  of  the  two  State**.  Fn.in  th«:  f<n' 
the  last,  no  pretense  has  l)eeu  iiiad<  <>f  ury 
hiatus  in  the  records  in  England,  or  in  c-itber  of 
the  two  States.  Not  a  sylhihle  \ms  been  lisped 
of  any  other  title  than  the  charterB  of  1638 and 
1691.  From  first  to  last,  the  claim  of  Ma«a 
chusetts  has  been,  and  now  is,  tliatthetcrriiotT 
was  hers  by  charter,  that  tlie  cootncia  of  ITli 
nni!  !7!^  ('niucdrd  theterriloiyaatlieelaatmd 
right  of  Mttiisachuselts. 

It  is  admitted,  it  ia  made  the  aole  ffaaadato 
of  the  nppo.site  argument,  that,  as  long  «pj  s5 
lti42,  Massachusetts  surveyed  this  terriiory. 
and  took  posse&sion  up  to  the  Woodward  sod 
Saffrey  line,  by  virtue  of  the  charter:  that  she 
has  occupied  and  chdmed  it  from  that  tine 
down  to  the  present  l)y  virtue  of  thecJj.tni-r  .\r 
this  is  irrecoDcilable  with  any  other  title  Be- 
ddea.  during  the  period  from  1748  down  is 
1825,  neither  party,  in  their  various  ani  fn 
quent  discussions,  pretended  that  any  xLtr 
question  exirted  between  them  than  wli»t 
thf  proper  construction  of  the  charter,  li-  il 
♦admitted  that  the  whole  title  rested 

rn  that  instrument.  Massachusetts  cooteod 
that  Jadt's  Pasture  Brook  was  tlie 
stream  in  1710  snd  1718,  ihoueh  it  had 
become  a  tributary,' and  Rhode  Island  cooteod 
ed  that  it  alwavs  liad  been  a  tributary.  As  bte 
as  1791,  the  llasaaehnaetia  commiseioDers.  to 
their  report,  recommfndfil  to  flwir  I,<  <ri>latijr. 
that  that  question  niiould  be  referred  tu  iiae 
arbitrators.    In  1750  Rhode  Island  run  tlie  lioc 
three  miles  from  Charles  River,  erected  per 
manent  boundaries  upon  it,  gave  to  Msssacbu 
KcttH  a  map  of  that  line,  with  noliri  th.-kl  she 
claimed  to  it.   Here,  then.  Massachusetts  was 
put  upon  her  defense  as  early  as  1780.  Hv 
line,  four  tnile-s  south  of  ours,      i~  i  1  rr^ifil  h} 
her  as  the  true  charter  line.  Ourt>  wiiai  iaimeii 
by  us  as  the  true  barter  line.  Frona  that  day 

to  this  our  ronmiments  have  stood  Upon  ihst 
line,  and  from  tiiat  day  to  this  ourcommtsuoa 
ers  have  claimed  to  it.    It  has  been  a  continual 
claim.   In  1750  MassacbuaetU  took  the 
sltions  of  witnesses,  in  order  to  prosen 
evidence  of  her  construction  of  flic  cliart' r 
All  her  evidence  in  favor  of  that  coostructioB 
is  in  tlie  ease.    She  knew,  tlieii.  thai  at 


i]:iy  or  f  thf  r  -he  must  either conrrdp  our  rigkt 
by  ncirotiatioD,  or  surrender  it  under  let:*! 
compulsion.  All  the  moral  icaaoaa,  thciefdrr. 
in  favor  of  long  possesidon  have  no  applicatioa 
here.  She  has  lost  none  of  her  evidence  The 
depositions  of  all  her  witnesses  taken  m  IT'''' 
are  now  in  the  case.  None  of  the  i«||al  reasoK 
apply.  She  tooic  poaaeariop  mider  her  etartHv 
and  therefore  can  set  up  no  other  title.  Thr 
whole  has  been  a  subject  of  ci^oiitani  dispute 
from  1780  to  181?r>,  and  tbertfore  no  proimap 

lion  of  a  tyrant  f  i  I^hode  Island  can  ariK. 

Indeed,  it  is  iu  ..t.u  to  attempt  in  reason ttnoa 
such  a  <j  M  otion.  It  contradicis  all  oat  - 
and  moral  in&tiooi  to  si^^pose  thai  aqy  pm- 
ciple  ever  did  or  evw  vm  exist,  which  woali 
sanction  or  evenccimu  ini'.; '  :\\'- ' '  1 '  .i that awA 
a  possessioQ,  diHWUod  from  ilic  ttvu'H^*'?'  It  w 
taken  to  the  liia»*<if^j0^g  the  bill,  can  ka* 
any  lufloeiMie  itpMNIII^tle  of  eit^  ' 
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The  Iftw  is  yet  to  be  made  whkli  fflTMOoante' 
luwica  toMudi  glow  and  glaring  In^iutioe. 

Mr.  JfutiM  HoLbah  deUvered  tlw  opinimi 

W  u  approach  Uils  case  UDder  a  due  sense  of 
the  dignitv  of  the  parties,  and  of  the  im- 
portance 01  the  principles  which  it  involves. 

The  jurlsrliciion  of  the  court  having  been 
settled  at  a  former  term,  Wf  biivc  now  only  to 
aacoitAin  and  dctermiue  the  boundary  in  dis- 
pute. This.  dlBoonneeted  with  theooDs(>(|ueuce8 
which  follow,  19  a  simple  quc^ition,  differ- 
ing liitle.  if  auy,  in  principle  from  a  disputed 
line  between  individuals.  It  involves  neither  a 
cession  of  territory,  nor  tlic  cxtcI}**.'  of  a  i>olit 
ica!  jurisdictioQ.  In  setlliug  liie  rights  of  the 
respective  parties,  we  do  nothing  more  tlmn 
swerUun  the  true  boundaij,  and  the  territonr 
opto  that  line  on  either  side  neoeeMrily  falls 
within  the  proper  jurisdiction. 
629*]  *James  1.,  on  the  8d  of  November. 
1690.  granted  to  the  Oonncil  estabiiHlied  at 
PI_vniouth  the  territory  on  the  Atlantic  lyinj^ 
between  forly  unU  forty  eight de/irees  of  n(jrih 
latitude,  extending  westward  to  the  sea.  An<l 
on  the  19th  of  March.  1638,  the  Council  of 
Plymouth  granted  to  Ilenry  Roswell  and  oth- 
ers the  territory  of  .M!i.s.>«iehu.setl«,  whieli  wax 
confirmed  by  Chaxlcs  1.,  the  4th  of  March, 
1620.  This  grant  was  limited  to  the  territory 
"lyincj  within  tlie  space  of  thme  English  miles 
ou  Lhe  south  part  of  Charles  liiver,  or  of  any 
or  every  part  thereof;  and  also  all  and  aingn- 
Ijir  the  hinds  and  hereditaments  whatsoever, 
Iving  and  lieing  within  the  Hpace  of  three 
£oji;Ti8h  miles  to  the  Houthward  of  the  south- 
ernmost part  of  Massachusetts  Bay;  and  also 
all  those  landB  and  hereditaments  whatsoever, 
which  lie  and  Ikj  within  the  ji<  '  of  three 
Koglish  miles  to  the  northward  uf  ilie  Merri- 
mack River,  or  to  the  northward  of  any  and 
every  part  thereof."  extending  wwtward  the 

Slime  breadtii  l4i  the  >iea. 

On  the  13th  of  January,  162U.  the  CoancU 
of  Plymouth  granted  to  the  colony  of  Ply 
iiiuuth.  which  on  the  same  day  was  sanctioned 
by  Charles  I.,  "all  tliat  pari  of  New  Enulaiid, 
in  America  aforesaid,  and  tract  or  tracts  of 
land  that  He  within  or  between  a  certain  riva- 
l.  t  or  runlet  there  commonly  caVr  rl  ( 'Daliasset 
towards  the  north,  and  the  river  commonly 
called  Narraganset  River  towards  the  MMith,^' 

The  Council  of  I'lymouth  surremlered  its 
clj;iri(;r  to  the  king  the  7th  of  June,  1635.  On 
ilie  23{1  of  April,  i662,  Charles  il.  granted  the 
territory  of  the  colony  of  Connecticut.  **bound- 
on  I  he  east  by  Narraganset  River,  common- 
ly called  Karranganscl  Bay,  where  the  said 
nver  falleth  into  the  sea;  and  on  the  north 
by  the  line  ol  the  Maasachuaetts  plantadon." 

The  charter  of  Rhode  Island  was  granted  the 
8th  of  July,  lfir>.1.  by  Charles  II.,  limited  ou  the 
north  by  the  southerly  hne  of  Ma8i>achu8etts. 

It  thus  appears  that  the  disiniled  line  is  the 
common  boundary  between  Mu-ssachuselts  and 
Rhode  Xalaad;  the  latter  lying  south  of  the 
line,  and  the  former  north  of  it.  The  true  lo- 
cation of  this  line  settles  ihiscontrover.Hy. 

More  than  two  hundred  years  have  elapsed 
since  Uie  emanation  of  the  Mnmnrhunrthi  char- 


ter,  calling  for  this  hotindary ;  and  more  than 

one  huiidr  i  an  I  r;u'lil>  years,  since  the  date 
ot  the  Rhode,  iblaud  charter.  In  loolting  at 
transactions  so  remote,  we  must,  as  far  asnrac* 
ticAble.  view  things  as  they  were  seen  anu  un- 
derstooil  at  the  time  they  transpire<l.  There  is 
no  other  test  of  truth  and  justice,  which  ap- 
plies to  the  variable  condition  of  all  human 
concerns. 

The  words  of  tlie  Maswiehusetts  charter,**ly- 
ing  within  the  space  of  three  English  miles  on 
the  south  part  of  Charles  lUver,  or  of  any  or 

every  part  thereof."  do  not  convey  so  clear 
and  definite  an  idea  m  to  be  susceptible  of  but 
one  construction.  W liei her  *the  meas-  [•OSO 
urement  of  the  thre<'  miles  shall  bo  from  the 
Ixxly  of  the  river,  or  from  the  head  waters  of 
the  streams  which  fall  into  it,  arc  questions 
which  different  minds  mav  not  answer  in  the 
same  way.  That  the  tributary  streams  of  a 
river,  in  one  sense,  conslitute  apart  of  it,  is 
clear  ;  hut  whether  they  oome  within  the  mean- 
ing of  the  charter  is  the  matter  In  controversy. 
The  early  evpn^^ifion  of  this  instrument  by  those 
who  claimed  under  it  is  not  to  be  disre^rded, 
though  it  may  not  be  conclusive. 

This  line  is  said  to  have  been  often  a  matter 
of  controversy  between  the  Plymouth  colony 
and  Mivssachusett.s,  as  early  as  1638.  and  that 
in  that  year  Nathaniel  Woodward  took  an  ob- 
servation upon  part  of  Charles  Rtver,  41  deg. 
50  min.  nf)rlh  latiludf  In  ICI.?,  fli  ■  sxirln  in 
bounds  of  Massachusetts  were  us<"eriamed  by 
the  said  Woodward  and  Solomon  Saff rey,  who 
fixed  astation  three  mile«  «f>ii*!»  of  tin  '•nn^h- 
ern most  part  of  Charles  Uiver.  And  in  10tt4, 
a  line  was  run  by  commissioners  from  each  col- 
ony, and  tbeir  return  was  accepted  by  the  Gen- 
eral Court  of  l^assachosetts,  and  ordered  to  be 
reconied:  and  it  may  fairly  be  presumed  that 
the  return  was  also  accepted  by  Plymouth. 
This  was  a  construction  of  the  charter  by 
Massachusetts,  and  assented  to  by  Plymouth,  • 
thai  the  three  miles  were  to  be  measured  not 
from  the  main  channel  of  Charles  River,  hut 
from  the  head  waters  of  one  of  its  tributaries. 
Grants  of  land  were  made  by  Massachusetts 
and  Connect ieut  on  their  common  Ix^undary, 
and  also  towns  were  established,  without  a 
strict  regard  to  the  line,  which  produced  much 
contention.  To  adjust  these  disputes,  in  1702, 
commib-siouers  were  appointed  by  the  two 
provinces  to  ascertain  the  boundary  line.  They 
set  uj)  their  quadrant  and  took  their  observa- 
tion, at,  or  uol  far  from,  the  distance  of  three 
miles  south  of  the  southermost  part  of  Charles 
liiver,  after  which  they  took  a  second  observa- 
tion at  Biaseirs  house,  called  for  in  the  Hne  of 
Woodward  and  Saff  rev;  and  it  was  found  that 
Massachusetts  had  maue  grants  and  established 
towns  south  of  Uie  line.  This  Une  was  finally 
established  by  commissioners  appointed  l)y 
Mastiiachusetts  and  Connecticut,  in  which  tkey 
admit  the  correctm^  of  the  beginning  at 
Woodward  and  Saffrey's  station,  '•three  En 
glish  miles  on  the  south  of  Charles  River,  and 
every  part  thereof,  agreeably  lo  the  charter.  " 

berious  ditUcullies  occurred  botwoeu  the 
border  inhabitants  of  Massachusetts  and  Rhode 
Island,  nil  iccount  of  confiicting  grants,  and 
the  csiablisiimcnt  of  towns.  And  after  much 
corri^pondcnce  and  l«{glslative  action  on  Uie 
sttfatlect  by  the  fcepecUvo  parties,  it  was  finally 
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agreed  to  appoint  commlmionen  to  settle  the 

line.  In  October,  17K»,  (ho  GciuthI  A(*«embly 
of  lihodc  Island  "enacted,  that  whereas  Major 
Joaeph  Jenkf  being  commlasloiiated  to  treat 
with  Govprnor  Dudley  ronoerninj;  tlu'  wttlintr 
the  bounds  between  the  province  of  Massacbu- 
■ettaaml  this  government;  that  in  caaeGor* 
ernor  Diullevand  himself  shfuild  not  iirrrcc  so 
Oiil*]  as  to  issue  the  *matter,  then  Major 
JenkB  18  hereby  empowered  and  authorized  to 
offer  and  conclude  on  such  other  terms  aa  he 
may  judge  most  proper  for  the  fntereet  of  the 
oolotiy."  &c. 

The  commisHioners  of  both  eolonibs  met  at 
Roxbury.  January  19th.  1710-1711,  and  after 
Htating  the  autliofity  under  which  they  acted, 
and  having  "exumiued  the  several  charters  and 
letters  patent  rdftling  to  the  line  betwixt  the 
said  respective  governments,  and  being  desirous 
to  remove  and  lake  awav  all  occasions  of  dis- 
pute and  controversj\"  ic.  "they  ii-rrct'  that 
the  stake  set  up  by  Nathaniel  Woodward  and 
Solomon  Saflrey,  skillful,  approved  artists.  In 
the  year  of  our  Lord  one  thousand  six  hundred 
and  forty-two,  and  since  that  often  renewe<i.  in 
the  latitude  of  forty-one  degrees  and  fifty-five 
minutes,  lMin;r  (hree  Eni^lish  miles  distant 
soutiiward  from  the  .soulhernniost.  part  of  the 
river  called  Charles  Hiver.  agreeable  to  the  let- 
ters patent  for  the  Massachusetts  province,  be 
accounted  and  allowed  on  both  sides  the  com- 
mcnfcmcnt  of  the  line  iK'twoi-n  the  Massa- 
chusetts and  the  colony  of  Uhode  Island." 
Other  matters  were  adjusted  according  to  the 
lino  of  Woodward  and  SaflTrey,  which  need 
not  Ik  referred  to.  This  agreement  was  signed 
\^  Dudley  and  Jenka,  and  by  three  commis- 
sioners from  Ma««nchuHetts  and  two  from 
HhiHie  Island.  In  March,  1711.  the  Rhode 
Island  Legislature  sanctioned  this  atireement, 
by  authorizmic  the  line  to  be  run  in  pursuance 
thereof,  and  the  agreement  was  accepted  and 
approved  of  by  Masfuichuf^tts. 

in  1716.  and  also  in  1717,  commissionens 
were  appointed  by  Rhode  Island  to  run  the 
line  under  the  agn-cmenf  at  lioxhury.  jointly 
with  comnnsMioners  from  Massachuseils.  or  if 
the  latter  refuse  or  neglect  to  act.  then  to  ran 
the  line  without  them.  On  the  17ih  of  June, 
1718.  the  Rhode  Island  Ijcgislature,  after  slat 
intr  that  the  commissioners  had  hern  retarded 
in  settling  tlie  line  by  the  agreement  made 
at  Roxbiiry.  Ac..  "This  assembly,  taking 
the  premises  under  consideration,  tlo  hi-n  liy 
enact,  constitute,  and  appoint  Major  Joticpii 
Jenks,  and  others,  a  committee  to  treat  and 
agree  with  such  gentlemen  ns  are  or  may  Im* 
appointe<l  and  coinmissionated,  witli  full  p«>w- 
er,  by  the  General  Assembly  of  the  I*rovinceof 
Mainchusetta  Bay  aforesaid,  for  the  final  set- 
tling and  stating  the  aforesaid  line  between  the 
■ai(i  <  filonics,  hereby  L'ivinu'  and  granting  unto 
the  aforesaid  Major  Joseph  Jenks  and  others, 
or  the  major  part  of  them,  our  full  power  and 
authority  to  airree  and  settle  the  aforesaid  line 
tietwecn  the  siiid  colonies,  in  the  best  manner 
(hey  can,  as  near  agreeable  to  our  royal  char- 
ter as  in  honor  they  can  compromise  the  same/' 

dfec. 

The  commissioners  of  both  colonies  nn  t  at 
Rchoboth,  the  ld2d  of  October,  1718.  and  under 
their  hands  and  seala  again  agreed  "  that  tlM 
stake  set  up  by  Nathaotol  Wooaward  and  8olo> 


I  mon  Saffrey,  in  the  year  1642.  upon  Wrttiih»in 
Plain,  be  the  station  or  commeneem»'nt  tf.  \<ezia 
the  line,"  &c.  This  agreement  being  rrUua- 
ed  'oo  theMKh  of  October.  171S.  was  [•683 

accepted  by  the  General  Avst-niMy  of  Rhiwle 
Island,  and  ordered  to  be  recorded;  aod  it  VM 
aim  accepted  by  Massachusetts.  And  a  jeM 
commission,  l>emg  npjviinted  by  both  eoTcm 
ment«  to  run  the  line  as  eslHl)Iishcd,  met  on  \hf 
otli  of  June,  1719,  and  say:  "We,  the  rob 
scnbers,  being  of  the  committee  appointed  aad 
empowered  by  the  governments  of  tbeproviaee. 
Arc,  for  settlmg  the  east  and  west  between  the 
said  governments,  by  virtue  of  the  agreement 
of  the  major  part  of  ttw  said  oommittfe  at  the 
meeting  at  Kehoboth,  on  the  CJd  '>f  Otober 
last  past,  at  which  time  the  said  hne  fully 
settled  and  agreed,  and  by  them  directed  to  be 
by  us  run.  Having  met  at  the  stake  (.f  N»- 
thaniel  Woodward  and  Solomon  SHflrfv.  oo 
Wrentham  Plain,  the  12th  of  May.  Anno 
Domini  1719,  in  the  momins,  and  computed 
the  couTM  of  the  said  agreed  line.**  Ac.  wUih 
line  was  run  by  Ihem  two  miles  wfst  of  ADooi 
Pond,  and  thev  erected  monuments  at  differ 
ent  points.  This  return  was  approved  by  tte 
Uhode  Island  A.sHend)]y. 

In  October.  174«,  the  Legislature  of  Rhode 
Island  appointed  other  commissioners  to  om- 
tinue  the  line  to  the  Connecticut  River,  rec- 
ognizing the  stake  set  up  by  Woodward  and 
SafTrey  as  the  placf  of  Iw  iriunintr  Tli«'  n 
missioners  thus  appointed  itavins  met,  in  114$. 
twice,  at  Wrentham.  and  MaawtrTinsf  Ita  haviag 
failed  to  appoint  conmiissioiu  r«-  »o  art  wiifc 
them,  the  Rhode  Island  <  ommistaonen-  pn> 
ceedod  to  complete  the  ru n n i iig  of  the  line.  In 
their  report  they  say:  '  That  we.  not  Winz 
able  to  find  any  }*take  or  other  nkonunK-nt 
which  we  could  imagme  set  up  by  W<m<i»»rd 
and  daHrey.  but  cbnaidering  that  the  ptoct 
thereof  waa  described  hi  the  agreenwot  mea 
tioned  in  OOr  cominiKsion  by  ceriaio  invarbWc 
marks,  we  did  proceed  as  foUoweih.  nanidjr. 
we  found  a  place  where  Cbarlea  River  fonned 
a  large  current  southerly,  which  plscr  i* 
known  to  many  by  the  name  of  PoppotaHtlt 
Pond  which  we  took  to  be  the  soatberuDost 
part  of  said  river;  froi.i  the  southernmost  part 
of  which  we  measured  three  EngK«h  miJr* 
south;  wlii<  Ii  lliicr  Knirli»h  ini]i->  di-l  i. mirnAif 
upon  a  phiiu  iua  township  called  Wnrotham." 

Thew  are  the  I'miMtil'  fads  relied  on  ^>v ll» 
respondent  to  establish  tin-  station  of  Wood- 
ward and  Salfrey  aa  the  place  from  whkkib 
boundary  line  was  agree<i  to  be  run.  and  la 
fact  was  nm.  And  we  an'  now  Ui  cooddBT 
how  the>e  facts  Hini  the  arguments  dedoMri 
from  them  are  met  by  the  oumplainaBL 

In  the  flnt  place,  it  la  inabted  that  the  Wm 
run  by  ManachuNtta  in  164S  waa  wMMtw 
thorily. 

There  doee  not  appear  to  liavv  Imb  Hf 

order  from  the  crown  to  run  ibis  lin**.  nor  li»rt 
supposed  to  have  been  usual  or  ncoeamry  for 
the  crown  to  give  such  an 
controvcray  respecting  the  line  was 
before  It.  The  genenu  boundarr.  as  i 
ili<  (  hartiT.  was  run  and  cstabli&lM-d  hv 

colony  or  *colonica  intenaledi  and  i^l^l 
where  then  WW  no  diqwlt  mrtimtmm 
WW  required.  Tin 
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their  common  boundary,  between  Pljmotith 

and  MassHclniSfttK,  which  seems  to  have  exist- 
ed as  early  aa  1688,  was  flnallT  adjusted  by 
rannins  the  line  in  1684.  This  line  was  oom- 
mcnced at  the  place  called  the  nnrlr  tree,  which 
Is  said  to  be  about  two  miles  .stniili  of  the 
Woodward  and  8affrey  station. 

When  the  Woodward  and  Saflrey  station 
WHS  fust  established,  neither  Connecticut  nor 
Hiioile  Island  had  a  p)litical  existence.  And 
the  Flymout]i  colony,  wJiidi  in  1881  was  in- 
corporated into  MaMaclramtti.  baTing  Iben  a 
distmct  political   existence  and  a  common 
boundanr  with  Massachusetts,  assented  to  the 
line  farther  sontli  than  the  above  station.  At 
the  time  this  line  was  run,  neither  Connecticut 
cor  Rhode  Island  can  scarcely  be  said  to  have  | 
had  a  political  organization,  as  the  charter  [ 
'  if  the  former  was  dated  only  two  years  before,  j 
and  that  of  the  latter  one  year.    Massachusetts,  I 
then,  in  establishiog  the  above  station  of  WoimI 
wiurdand  Saflrey,  and  in  running  the  line, 
does  not  leem  to  hxre  acted  precipitately, 
withntit  nuthnrity,  or  In  dlsregwaof  tM  rights 
of  other  colonies. 

The  misoonstructlon  of  the  cliarter,  in  going 
more  than  three  milessouthof  f  'h  i  li  s  River,  is 
earnestly  insisted  on  by  complainant's  counsel. 
If  the  wonls  of  the  charter  were  clear  and  un- 
equivocal in  this  respect,  there  would  Ite  ^reat 
force  in  this  argument.  It  would  be  decisive 
of  this  controversy,  tmless  controlled  by  other 
facta  and  circumatanoea  in  the  case.  But  who 
can  mafaitain  that  a  Hne  to  be  nm  "three 
mile.*  south  of  Charles  River,  or  of  any  and 
.jvery  part  tliereof,"  is  clcjuly  limited  tO  three 
miles  south  of  the  main  channel  d  the  river. 
Can  the  body  of  llie  river  with  more  nccumcy 
of  hmtxnaire  be  called  a  part  of  it,  than  its  Irib 
utan,  streams?  We  (  all  that  a  part  which  is 
lees  than  the  whole,  when  we  apeak  of  any- 
thing made  up  of  parts.  We  do  not  call  a 
Jirnl)  a  t  ree,  but  it  is  a  part  of  a  tree;  and  If 
a  measurement  is  to  bo  made  from  any  and 
every  part  of  the  tree,  would  its  branches  be 
diaref^rded?  \Vh»'n  w«»  speak  of  a  river,  wo 
speak  of  ii  jus  a  wlioie.  whether  we  refer  to  it 
above  or  Ik  Iow  a  certain  point;  as  bearing 
north  or  south,  it  is  the  river,  in  common  Ian- 
^uji^M'.  and  not  a  part  of  the  river.  The  flow- 
iiiijr  of  the  water  in  the  channel  of  the  river 
gives  it  its  name  and  character,  and  these  are 
not  dtanged  by  its  len^h.  We  speak  of  the 
Upper  and  Ixiwcr  Mississippi,  btit  neitlier  the 
one  nor  the  (»iher  is  citlled  a  part  of  the  Mis- 
sissippi. Uad  the  Massachusetts  charter  been 
d'-J^ii-'tied  to  limit  the  line  to  three  miles  south 
of  tlic  river,  would  not  the  language  have  been, 
* '  three  miles  south  of  the  most  tootherly  bend 
in  the  river?" 

It  would  therefore  seem  that  the  charter  may 
be  construed  favorable  t  tie  respondent. 
That  the  construction  of  the  complainant  is  not 
a  forced  one  Is  admitted;  and  the  conclusion 
034*]  naturally  *followfl,  that  men  of  eqtial 
intelligence  may  differ  in  opinion  as  to  the  true 
meaning  of  the  instrument.  That  Massachu- 
setts more  than  two  hundred  years  ago  construed 
the  cliarter  as  her  counsel  now  construe  it  is 
clear,  and  the  facts  proved  authorize  the  con- 
clusion that  this  construction  was  not,  for 
many  years,  opposed  by  Oonnectient  or  Rhode 
Island,  and  at  no  time  by  Plymouth.  But  the 
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attention  of  the  court  is  drawn  to  the  northern 
boundary  of  husetts,  which  the  charter 

describes  aa  ' '  three  English  miles  to  the  north- 
ward of  the  Merrimadc  River,  or  to  the  north- 

wani  of  any  and  every  part  thereof":  which 
received  the  construction  for  which  the  c;om- 
plainant  contends  by  the  king  and  council. 

The  northern  boundary  line,  as  claimed  by 
MasHuchusetts,  included  Maine  and  New  llamp* 
shire;  and  it  appears  that  Mason  and  Gorges, 
who  claimed  under  grants,  some  of  which  were 
prior  In  date  to  that  ^  Massachusetts,  petitioned 
the  kin^'  apiinst  the  encroachments  of  Miussa- 
cliusetts  on  territory  covert  by  their  grants. 
The  answer  of  Massachusetts  was  made,  and 
in  1677  the  (question  was  brought  before  the 
Privy  Counetl,  The  title  to  the  land  claimed 
by  tlie  petiti(nier8  was  disclaimed  by  Massa- 
chusetts; and  the  kmg  and  council  held,  b-<;  to 
the  government,  "  that  if  the  province  of  Maine 
li»s  mcn-e  northerly  than  three  Knglisli  miles 
from  the  liiver  Merrimack,  the  Massachusetts 
patent  gave  no  right  to  govern  there." 

In  lttN4,  the  charter  of  Massachusetts  was 
vacated  on  a  «ci>t'  farinx,  by  th<;  jiuignieul  of 
the  Kind's  Bench,  and  a  new  charter  was 
S:ranted  m  1891,  including  Maine  and  Ply- 
muulh,  but  the  southern  boutidury,  as  regarua 
the  present  controversv,  was  not  changedT 

The  northern  bounduy  was  again  Drought 
before  the  king  and  council  in  1 740.  when  the 
decision  was,  "that  tde  northern  Iwunduv  of 
the  province  of  Massachusetts  lie  a  similar 
curve  Ihie,  pursuing  the  course  of  Merrimack 
River  at  three  miles  distance  thereof  on  the 
north  side.  Iieginning  at  the  Atlantic  Ocean, 
and  ending  at  a  point  due  north  of  Pawtncket 
Falls;  and  a  straight  line  drawn  from  thence 
due  west,"  i&e.  In  this  deeisiou,  the  call  of  the 
cliarter  was  disregarde<l,  on  a  ground  that  the 
tribunal  deemed  equitable.  From  this  it 
clearly  appears,  that  the  doRislon  was  not  gov- 
erned by  legal  principles,  but  was  an  exercise 
of  the  king's  prerogative;  and  by  the  same 
power  was  tne  former  case  detennined.  although 
the  opinion  of  the  judges  wns  taken,  ko  that 
neither  decision  constitutes  a  rule  in  other 
cases  for  the  actkuk  of  a  court  of  law.  In  the 
first  case,  there  was  a  contlicl  of  jurisdiction, 
which  the  crown  harl  power  to  settle,  upi>n 
principles  of  expediency,  and  allliough  tlic  de- 
cision purixirts  to  be  founded  on  a  construction 
of  the  charter,  yet  other eonalderationsma^  have 
influenced  it.  The  decision,  however,  if  not 
regarded  us  authority  in  other  casra,  is  entitled 
to  rcspectfid  consideration. 

*To  ;n  nid  th(  r  fTect  of  the  agree-  [*6»6 
ments  in  I  dl  ami  iTl8,  by  the  commissioners 
of  both  government.s,  in  regard  to  the  line  in 
dispute,  the  complainant  alleges  that  its  commis- 
sioners, relying  upon  the  representations  of  the 
Massachusetts  comnii-  ioners,  and  the  W(^rd8 
of  the  charter,  did  UUeve  that  the  station  of 
Woodward  and  Baflrev  was  within  three  miles 
of  Charle.H  River;  and  that  the  true  pitnation 
of  thai  station  was  not  known  to  the  authori- 
tia>  ami  people  of  Rhode  Island  until  about  the 
year  1750, 

The  fact  of  a  want  of  this  knowledge,  after 
the  lapse  of  more  than  a  century  and  a  (pnirtcr, 
is  difficult  to  establish.  It  certainly  cannot  be 
aiaumed  against  tranaaetione  which  strongly 
Imply,  if  (hiy  do  not  prove,  the  knowledge,  if 
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the  Rhode  leland  commlmlonera  were  misled  in 

the  first  agreement,  iis  to  the  l(x*ality  of  this  sta- 
tion, it  almost  surpiiH^cH  U'liof.  that,  seven  yeax& 
afterwMdM.  tlip  subjci  t  of  the  line  having  been 
diwiRscd  in  Rhode  Island,  and  such  dissaiis- 
fuctioi)  hoing  shown  by  the  pmple  as  to  lead  to 
a  new  (-onunisxion,  the  aeoond  oommiMion 
ehoukl  agaia  be  mialed. 

It  nuiy  be*  DMtferof  doubt,  whether •  mb- 
take  of  recent  oci  lUTi'iicr-,  oummittrd  by  so 
high  an  agency  in  so  respoiif^ihie  a  duty,  could 
be  corrected  by  ft  court  of  c  iiancery.  Except 
on  the  clearest  proof  of  the  mistake,  it  is  cer- 
t«in  there  coula  be  no  relief.  No  treaty  has 
been  held  void,  on  the  ground  of  misapprehen- 
rion  of  the  facta,  by  either  or  both  of  the 
parties. 

It  Kpjxars,  from  the  report  of  John  Cuahing, 
that  he  and  others,  being  a  committee  to  unite 
with  a  committee  of  Rhode  lehuid,  did  meet  at 

Wrcnthrmi  in  November,  1709.  agreeably  to 
appointnu  nl,  and  being  ahown  the  Hue  run  by 
Major-Qeneral  John  Lererett,  in  1671.  the 
Rhode  Island  coininitlee  wa«  requp^^ted  to  unite 
with  the  3Iui5sucliu8<.'tls  committee  in  renewing 
that  line.  But  they  declined  doing  so,  alleg- 
ing that  they  knew  the  line,  but  could  not 
recognize  it  as  the  true  one. 

It  appears,  from  sevei  il  !(  positions  in  the 
case,  that  the  station  of  \V<><Mi  ward  and  Saffrcy 
was  well  kuown  in  the  neigh Iwrhood.  by  tradi- 
tion and  otherwise,  by  the  oldest  settlers  at 
Wrentham,  in  the  year  1750;  and,  from  Calli- 
cott's  deposition  in  1672,  *'  that,  thirty  years 
before,  he  wa.s  present  when  Woodward  and 
Saffrcy  established  their  station,  measuring 
three  rniles  south  from  a  pond  out  of  Which  the 
principal  part  of  the  river  came." 

Prnii  the  vear  1760,  repotted  atena  were 
taken  by  Rluxfe  Island,  in  various  resolutions, 
and  by  appointing  commissioners,  at  diffei^nt 
timeB»  to  ascertain  and  run  the  line  in  connec- 
tion with  commissioners  to  be  appointed  by 
Maw^achusetts.  Commissioners  from  both  ooi 
onies  met  more  than  once,  but  iliey  could  make 
no  arrangement  changing  the  line,  as  estab- 
lished under  the  agreements  In  1711  and  1718. 
Rhode  Island  alleged  a  mistake  in  her  commis 
sioners  in  the  plac»  of  beginning,  as  the  ground 
tk  tiMae  effortii.  That  the  colonies  had  a  right 
to  mark  ont  tlu  ir  boundaries  was  not  denied; 
636*J  *hut  It  was  insiiittjU,  that  they  had  no 
power,  without  the  consent  of  the  crown,  to 
change  the  limits  called  for  in  their  charts. 
These  controver-sies  were  kept  up.  as  Massa- 
chusetts alleges,  by  the  l)order  inliabilanLs,  and 
Others,  for  party  effect,  l^owever  thiA  may  be, 
they  seem  not  to  have  subdded  with  the  dwnge 
of  government.  At  one  time,  an  arrangement 
was  made  by  lihoile  Ii»kitui  to  take  the  hubject 
twfore  the  king  in  council,  but  the  appeal  was 
not  efTeeted.  In  1746,  Rhode  Island  obtained 
a  decision  against  Massachusetts,  before  the 
Icing  inoouncd,  in  regard  to  the  boundary  on  the 
Narragnnset  Bay.  This  boundaiy  wascbumed 
by  3IaR'«jirhii'ieM«s,  after  the  old  colony  of  Ply 
mouth  w,i^  unticxcil  t'>  it.  I'plotlii-s  time,  no 
disaatisfactiuu  seems  to  have  betju  expresacd  by 
Rhode  Island  to  (he  Woodward  and  Saffrey 
line;  and  ii  i-^  (Icenud  uiiti»  «  css;iry  to  slate  its 
acts  in  (Iciail  MiltM  ijucutly,  t»huwiug  its  obkc- 
tioDs.  as  III'  y  led  to  no  prac^icat reralt  They 
can  be  ol  no  importance,  czcepi  in  so  far  aa 
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they  may  oonduoe  to  rebot  the  pccsomptieti  ef 

acquiescence  from  the  1ip~r  of  time.  Fr-rn 
time  tu  lime,  up  to  1825,  ittKHle  lUanu  adupi^tl 
resolutions,  appointed  commissioners  to  meet 
those  which  should  be  appointed  bv  Massscba- 
setts  for  the  adjustment  of  this  disputed  line, 
but  MashJichusetts  adherr  i  i-  the  ai:T»»  :ii' n'- 

This  is  a  general  outline  of  this  procracted 
and  important  controversy.  The  ftirti  ara  mi 
Ktated,  where  it  did  u^i  m  to  v.  smrj 
to  state  them;  but  iheir  etlt^t  on  ihe  ejsi  hv 
not  been  disregarded.  It  now  only  MBuun».  hv 
a  general  view,  to  rum*'  to  that  coc(  lu.»i  n 
which  in  authori/.e(i  and  required  bj  the 
established  principles  of  law. 

The  compbdnant's  oounael  rely  maialy  opoo 
two  grounds : 

1.  The  miscon.strut'tion  of  the  chartt  r. 

2.  The  mistake  as  to  the  true  locatiop  ci  the 
Woodward  and  Saffrey  station. 

If  the  flr.«t  bo  ruled  against  the  compkiaaBt. 
thtj  t>cCou<l  nuist  fall  as  u  constniutnoe.  And 
as  regards,  the  tir^t  ground,  little  need  be  added 
to  what  has  already  l)een  said.    Tlie  charter  l> 
of  doubtful  construction,  uud  may,  withffut 
doing  violence  to  its  language,  be  construed  is 
1  favor  of  or  against  the  positioa  of  the  eosa- 
Ipilainant.  In  this  view,  the  omalnMtian  et 
the    charter  by   Ma.ssaehusctiv.  »is><n!id  'o 
,  by   the   old   colony   of    I'lymoutb,  many 
'  years  before   Connecticut  or  Rliode  Usnd 
had  a  political  organisation,  i<  an  import.. . 
fact  in  the  ca&e.    Plymouth  wai*  iutere!»ied  •: 
restricting  the  line  to  the  calls  of  the  chart' r. 
for  the  line  constituted  the  common  bouadazy 
between  the  two  colonies.     And  as  contiw** 
sies  had  arisen  respecting  this  Ixiundarv.  ac  " 
commissioners  been  appointed  to  settle  k,  the 
presumption  ia  that  the  rights  of  both  eefanfcs 
were  uoderstot-xl  and  respecteti  in  the  t-^'.il 
lishmenl  of  the  line.    And  the  line  thU9e*U> 
tished  was  two  miles  .>iouth  of  Woodwmd  ttA 
Saffrey  s  station.    When  this  station  wa?  af?*' 
wards  agreed  to  as  *the  place  fruiu  ['tKJ* 
which  the  boundary  was  to  be  run,  MaMsachn 
setts  seems  to  have  considered  the  ckMOgB  m 
prejudlcal  to  her  rights. 

If  t!ip  eommissioiuTs  uf  Plymouth  hal  ot* 
strued  the  cliarter  to  extend  oolv  thn?e  mile* 
south  of  the  most  aoutherly  boM  of  Chark« 
River,  they  could  not  have  assented  to  ib» 
boundary     run.    In  the  absence  of  proof.  Utf 
presumption  is  not  to  bo  drawn  that  they  mp 
posed  the  line  (^tablished  was  only  three  ouia 
south  of  the  river.  Connecticut,  after  the  htfm 
of  many  vears,  a.ssente<l  to  the  line  run  fpcl 
the  Woodward  and  Saffrey  station  as  its  boundr^ 
ary,  and  ao  did  the  complainant,  in  tbe  mMI 
solemu  agreements,  as  slated.    Thf^  pnxwd? 
ings  conduce  struugly  to  establish  m  iUtxi  ooe- 
atructiun  of  the  charter,  favorable  to  tki 
respondent,  unle.'a  it  be  clearly  ma»1e  fm  a^ 
pear  that  they  were  founded  on  niisTitee 
fraud. 

Fruad  is  not  charged,  aod  wo 
inouire  tnlo  the  alleged  mistake. 

From  the  nature  of  lbi&  st  ;  :*-  -  :  t  ; 
is  st^areel}'  susceptible  of  prooi.  imt 
the  charter  used  by  Massachusetts  in 
ing  \Voo<iward  and  ?  :'Ti  .  \  -     i  l  :: 
iniles  hUUth  of  thesoulJit  :  iri 
River,  and  the  statemecr-  it.  <  t-i  :  ii'i  ti 
ti»  iMgli^tmre  of  Rhode  iatasd^s^rt  i  !  •  ^ 
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Hurvt-y  of  Ijiniion  Bonk'n.  constitute  the  factn 
relied*  on  by  the  complainant  as  proving  the 

mist  like. 

Wlintevcr  injiccurucy  may  he  detected  in  the 
latitude  or  loDgi I ude  of  the  station  of  Wood- 
ward and  Saffrey.  as  elven  hy  them,  or  In  the 
voluni'-  >vf  \v;ii'  r  of  tin-  ^-hciins  called  for,  the 
place  l>einu  itlcnlitied  will  coutroi  other  calls. 
Streams  are  often  made  to  change  their  direc 
tion  l»y  the  itnproveni<  nts  f>f  the  rountry,  and 
tlieir  volume  of  wnu  r  is  iacreitoed  or  dimin- 
ished by  the  Ati  u  ciase. 

If  the  renresientations  made  by  the  commis- 
Honcr»  of  Sra-ssachtisiettR  as  to  the  location  of 
\V(>(>iJ\vnn<  .imi  S.ifTrey's slalinn,  liy  any  pluusi- 
bic  construc'Uon,  came  witiiiu  the  charier, 
there  waa  no  mbtake  of  fact  on  wbidi  relief 
can  1m;  j.'iven.  To  sustain  the  allegation  of 
mistake,  it  mu.'-i  In-  luade  to  appear  not  only 
that  the  station  was  not  within  the  charter,  but 
tl;:it  the  comniissioiKTs  of  Rliode  Liland,  in 
1711  and  171H.  wiiu  si;.'iu(i  ili<-  a^n^ements.  be- 
lirved  it  to  be  within  three  miles  of  the  river, 
and  that  they  liad  no  knowiedgu  of  a  fact,  as  to 
the  true  location  of  it.  which  dbould  have  led 
thein  to  mitki-  i[i(|uirv  on  the  subject. 

From  the  notoriety  of  Wotxlwani  and  Saf- 
froy'a  station  in  17H.  and  from  the  fact  that 
commissioners  of  lihodc  I>liind  met  Mascarliu 
netLs  commissioners  re».pi' tiii|r  tht!^  iine,  at 
Wrentham,  in  Novembi>r.  1709.  and  professed 
to  be  well  acquainted  with  l.,cverett  s  line,  as 
ap{M;arK  from  the  report  of  Cushinsr.  it  is  dittl- 
cull  to  iHlicvc  ihat  they,  at  leiist,  wen/  not  ac- 
quainted with  Wrentham  Plain,  and  with  the 
Mtfttion  there  ealabliefaed. 

(jr?8*]  *TliIs  (lisj>ntr  is  between  two  nover- 
eign  and  indenentieui  Slates.  It  originated  in 
the  infancy  of  their  history,  when  the  question 
in  contest  waii  of  littK-  inip<>rtance.  And  for 
UiuaUiy.  «tepH  were  curly  taken  to  settle  it.  in 
a  mode  honorable  and  just,  and  one  most  hkely 
to  lead  to  a  satisfactory  result.  There  is  no  ob 
jection  to  the  joint  commistiion  in  this  ca.se.  as 
ill  their  auiliority,  capacity,  or  the  fairness  of 
their  proceeduig.  An  innocent  miatake  is  all 
that  it  alleged  a^inst  their  decision.  And  as 
has  l)eeu  ^hown.  this  mistake  is  not  clearly  es 
tablished,  either  in  the  construction  of  the 
charter,  or  as  to  the  lo<  utioii  of  the  Woodward 
and  Saffrey  .station.  But  if  the  mbtake  wrrr 
.tihnittcd  as  broadly  and  fuUv  as  charged  in  ilie 
bill,  could  the  court  give  the  relief  nslted  by 
the  complainant? 

In  1754.  William  Murray,  then  Attomey- 
Genend,  afterwards  Lord  Mansfield,  wa.s  con 
suited  by  Connecticut,  whether  the  agreement 
with  Massachosetts  reNpcctini;  their  common 
boundarj'.  in  1713,  would  lie  set  aside  by  :i 
commission  apfxiinted  by  the  crown.  lo 
which  Mr.  Murray  replied,  "  I  am  of  opinion, 
that  in  settling  the  above  mentioned  boundary, 
the  crown  will  not  disturb  the  settlement  by 
the  two  {troviiiccs  so  lonir  ago  iis  I7\>i.  I  ap- 
prehend his  majesty  will  confirm  their  agree- 
ment, which  of  itself  is  not  binding  on  the 
crnwn,  but  neither  [irnvinre  Rhould  be  sufifered 
to  litiirate  such  an  amicable  compromise  of 
doahtfal  boundaries.  If  the  matter  was  open, 
the  Mm*'  (•i>n'-irn<  tinn  alre-ady  fu;\di-  in  the  case 
of  Mtrriiiiack  Kiver  must  be  put  upon  the  same 
words  in  the  same  charter  applied  to  Charles 
River.    As  to  Jack's  Brook,  it  is  impossible  to 
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say  whether 't  Is  part  of  Charles  River,  without 

a  view,  at  least  without  nn  exact  plan,  and 
knowing  how  it  has  been  reputed. " 

From  the  settlement  referred  to  up  to  the 
time  this  opinion  was  t^vea  bv  Mr.  Murray, 
forty  one  years  only  liad  elapsed.  And  If  that 
time  wa.**  siifflt  ieut  to  proti ct  that  a^^eement, 
with  how  much  greater  force  dotm  the  principle 
apply  to  the  ain^ments  under  consideration. 
whi(  h  arr  profrcft  d  hy  thelapw  of  nmn'  t!i;in  n 
century  aiui  uquiirler.  More  than  two  cent  uries 
have  pa.ss<^ti  since  Ma-ssachusetts  claimed  and 
look  possession  of  the  territory  up  to  the  line  es- 
tablished by  Woodward  anil  SalTrey.  Thispos 
seanion  has  ever  since  been  steiulH y  niaiitlaiii'  d. 
under  an  assertion  of  right.  It  would  be  diOi- 
cult  to  disturb  a  claim  thus  aanctioned  by 
time,  however  unfounded  it  might  have  been 
in  its  origin . 

The  pos.session  of  the  respondent  wivs  taken 
not  only  undi;r  a  claim  of  rijrht.  hut  tluit  riirht 
in  the  most  solemn  form  has  iieen  adnntletl  by 
the  complainant  and  by  the  other  c«>h>nies  in- 
terested in  opposing  iu  Forty  yairs  elap!$c<l 
before  a  mistake  was  alleged,' and  since  such 
allegation  was  mailf  nearly  a  century  has 
transpired.  If  in  the  ugreementa  there  was  a 
departure  from  the  strict  construction  of  the 
rhnrtcr,  the  commissioners  of  Rhode  I.sland 
acieii  within  their  powers,  for  tliev  were  au- 
ihori/ed  "  toagix-e  and  settle  *the  line  [*039 
lietween  the  .said  <  olonies  in  the  bi'st  mnnnet 
they  can.  as  ntar  a^iJ-eeable  to  the  royal  churiei 
as  in  honor  they  can  compromise  the  same. " 
Under  this  authoriir,  can  the  conipiaioant  in- 
sist on  setting  astae  the  agreements,  because 
tbt'  words  of  the  charter  were  not  f^trictly  ob- 
servfHl'.'  It  is  not  clear  that  the  calls  of  the 
charter  were  deviated  from  by  establishing  the 
station  of  Woodward  and  SafTn  v.  But  if  in 
this  respect  there  was  a  deviation,  iihinle 
Island  was  not  t  he  less  bound,  for  its  commis- 
sionere  were  authorized  to  compromise  the  dis- 
pute. Surely  tliis.  connect**d  with  the  lapse  of 
time,  must  rein  )V('  all  doulit  a>i  to  the  right  of 
the  respondent  under  the  agreements  of  1711 
and  1718.   No  human  transactions  are  tmaf- 

fected  by  time.  Its  influence  sf^cn  nn  all 
things  subjet  t  to  change.  And  this  is  peculiar 
ly  the  case  in  regard  to  matters  which  rest  in 
memory,  and  whtrh"  conse(piently  fade  with 
the  lapse  of  lime,  and  fall  with  the  lives  of  in- 
dividuals. I'or  the  vccurity  of  rights,  whether 
of  States  or  individuals,  long  possession  under 
a  claim  of  title  is  protected.  And  there  is  no 
confroversy  In  wliii  li  this  ^reat  principle  may 
be  involved  with  greater  justice  and  propriety 
than  iu  a  case  of  disputed  bcmndary. 

T!ie  State  of  Rlio«!e  Island,  in  iinr>uini:  this 
mailer,  has  acted  in  good  faith,  and  under  a 
conviction  of  right.  Po—csttng  those  elements, 
in  an  eminent  degree. which  constitute  moral 
and  intellectual  power.it  has  perse  veringly  and 
ably  submitted  its  case  for  a  flnid  decision. 

!%«  bOi  mutt  bt  ditmumd. 

Mr.  Ch\f  Justice  Tx-SVA 

This  case  came  before  the  court  in  1838,  up* 
on  a  motion  to  dismit»  the  bill  for  want  of 
jurisdiction  ;  and  that  question  was  then  very 
elaborately  utgued  ul  the  bar.  and  carefully 
considered  bv  the  court.  Upon  that  argument, 
and  upon  full  consideration,  I  came  to  the  con- 
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elusion  that  the  court  had  not  jurkdiction  over 
the  subject  matter  In  controversy,  and  my 
opinion  lolhat  effect,  with  a  very  brief  state 
meut  of  the  principles  upon  which  it  was 
founded,  fe  reported  in  12  Peters,  752;  where 
in  T  Imvc  iutimatc*!,  that  at  the  final  hearing 
of  the  VHW  T  should  examine  more  fully  the 
jiirounds  uy^ni  which  juriMlict ion  was  aanertfid 
in  the  opinion  from  which  1  dissented. 

As  the  cjise  was  legally  in  court  under  this 
decision,  it  became  my  duly  frnni  time  to  time 
to  take  part  In  ttie  interlocutory  proceediugs 
which  were  necessaiy  to  prepare  and  conduct 
the  aise  to  final  hearing.  Hut,  after  many 
unavoidable  delays,  it  has  rmt  licd  that  ]ioint ; 
and  we  are  now  to  determine  whether  Hliodt 
Island  is  in  this  court  entiili  tl  to  the  relief  she 
a»ka  for.  Entertuiuiug  ui)oii  this  subject  the 
opinion  heretofore  expressed,  and  which  has 
been  confirmed  by  subsequent  reflection,  I ' 
think  she  is  not;  and  that  this  court  have  no 
constitutional  power  to  dec  ide  the  question  in 
G40*l  dii^pule  ^between  the  States,  and  con- 
sequently that  the  Mil  ought  to  be  disndsaed. 

I  concur,  therefore,  in  the  decree  just  pro- 
nounced, and  as  I  do  not  diiUKint  from  the 
decree,  it  fs  unnecessary  to  state  more  fully 
than  T  have  herf  tofore  done  my  n!)je(  lion  to 
th(  doetriues  upon  which  juiLsdicliuu  Wit» 
inaintnined. 

Deciding  the  case,  so  far  as  I  am  concerned, 
upon  this  point.  I  of  course  express  no  opinion 
upon  the  merits  of  the  eont rovei-^y :  und  liav(> 
not  even  deemeti  it  neccssarj'  to  be  present  at 
the  elaljoratc  arj^juments  upon  the  evidence 
which  have  been  made  at  tliP  prr,«rnt  fcrm. 
For  if  Hhtnle  Island  had  proved  hcrstlf  lo  be 
jimtly  and  <  h  arly  entitled  to  exercise  sover- 
eignty and  doiuinion  over  the  territory  in 
question,  and  the  people  who  inhabit  it.  yet 
mv  judgment  must  still  have  been,  that  the 
bill  should  be  dismissed,  upon  the  ^ound  that 
this  court,  under  the  Comlitutfon  of  the  ^ 
Unitetl  ^^tales.  have  not  tlie  ])o\vrr  to  try  such' 
a  que&tion  between  Slates,  or  redress  such  a  I 
wrong,  even  if  the  wrong  is  proved  to  have 
been  done. 

S.  1  Pek,  IISI ;  11  Pet..  £»;  IS  Pet.,  m ;  13  Pet., 
8:  U  Pet.,  tM;  u  Pet., 


WILLIAJI  IIAKDEMAN  AND  D.  HA1U:)E- 
MAN,  PlaitUifffi  in  error, 

9. 

EDWARD  ANDERSON,  Defendtmt. 
PmctU-e — Supersedeas. 

Afferii  ca.«e  liHS  t>eon  tloeketpd  atnl  •liMnia'ed  iin- 
drr  tl»o  forty-third  rule  of  court.  mikI  tin-  plnintifT 
in  erntr  j>in'«  <>iif  nnofhor  ■writ  of  >  i  r<ir,  ttiis  eoort 
will,  when  tlnni^f  uppeui «  tn  ifiulre  it,  otilrr  a 
ntfitifftifos  tn  vtay  ali  proceedintfs  juiuluiK  the 
pre"  ini  wilt  lit  I  I  lor. 

Thv  rtipcr.HtiifW  la  iwued  under  the  fourteenth 
peoUon  of  the  Act  of  the  Mtb  of  September,  ITHS. 

THIS  was  a  writ  of  error  from  ilie  Circuit 
Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi. 

At  th'*  pre< edit' ir  term  of  this  court,  name- 
ly, on  the  ^8th  of  February,  1840,  Mr.  Ilouard, 
on  bdialf  of  the  defendant  in  enor,  moved  for 
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leave  to  flle  a  certificate  that  a  writ  of  crpir 
liad  been  sued  otit,  and  fur  au  or  U  r  to  docket 
and  di:«mias  the  case  under      forty-third  nik 

of  court. 

This  order  was  accotdiBgly  pamed,  and  li 

the  clasc  of  the  term,  no  record  liavingbecB 
filed  by  the  plaintiffs  in  error,  the  case  wa» 

dismissed. 

At  the  present  term,  Mr..  CrUtaukn.  oouwd 
for  the  plaintiffa  in  error,  filed  the  foUowiag 
affidavit,  namely: 

"United  States  op  AltBEIca,  BonllMn 

Distrit  of  MissisippL 

"This  day  William  HardemaB  personally 

appeared  before  me.  commissioner.  &c  .  foe 
taking  affidavits  in  civil  cases.  &c..  and  nude 
oath,  that  sometime  during  the  la.st  Kumroef. 
and  many  months,  "previous  to  the  ses-  (*64 1 
sion  of  the  prenent  term  of  tlie  Supmne  Cotm 
of  the  United  States,  he  applied  to  the  cWrk  of 
the  Circuit  Court  of  the  L  niied  Stales  for  the 
Southern  District  of  Mississippi,  to  know  what 
be  should  do  in  relation  to  the  record  in  \hf 
case  of  Edward  Anderson  against  th*  said 
Hardeman  and  others,  on  a  writ  of  error  frore 
said  Circuit  Court,  and  the  said  cleriLtli«i  toid 
this  affiant  that  he  would  prepare  and  mstd  op 
to  the  Supreme  Court  of  the  Unitetl  States  the 
transcript  of  the  record  in  said  cause,  ami  that 
all  affiant  would  have  todo  wotdd  be  to  pciv 
cure  sureties  for  costs  of  >tiit  in  tIip  ^'uirrTn* 
Court.  Trusting  to  this,  anti  fully  iM-Ut^ii-c 
that  said  transcript  would  be  duly  sent  up  bv 
the  clerk  to  the  Supreme  Court,  thi-  afSmi 
applied  to  Daniel  W.  Dickenson,  a  mcni'jerof 
Coni:rt«8,  and  amply  solvent,  to  l>cc(»nie  his 
surety  for  the  costs  of  the  Supreme  ikmxu 
which  he  promised  to  do.  The  said  TOrloa- 
son  was  taken  si(  k,  and.  ashe  inf- rinvd  ,;?!iaiit. 
had  wntleu  to  Joseph  H.  Peyton  and  Mr. 
Rayner,  members  of  OongreM.  to  heconie  tW 
sureties  for  cost*!.  Affiant  has  been  ir.'r?rr^  ••J 
this  day  for  the  first  lime,  by  hlscoun*'  1  t  Ij- 
Circuit  ('ourt,  that  the  tran^ript  of  said  nv€^ 
liad  not  lx*n  forwardetl  by  the  clerk  a«  afon^ 
said.  Affiant  sends  the  same  arcomp«nTbjr 
ihi>  affidavit  and  prays  that  sai«l  r*-cord  h« 
filed  and  the  case  docketed,  and  if  said  rail  far 
dlBmisaed.  that  the  same  be  set  aaide.  Av 
record  fiied,  and  the  c«s4>  dot  k.  t.  d 

"  Wii.i..  Haudemas." 
Sworn  to  and  aubecriljefl  before  me  on  Che 
26Ui  day  of  Febniary,  A.  D.  184.^. 

"  Thomas  SnACKKLroiiD. 
"  United  States  Commissioner  of  Affidsviti, 
iVc.  for  the  Southern  District  of  MLw^ippi ' 

Mr.  CniUnifrti  thereapon  anbmllted  ibelol 

lowing  motion,  vi/..: 


"  Hakdemak  £T  au 
c. 

A  N  1  If  WSt)N. 

"  riiiii  com;  was  de|K  !idiii!j  l>t.for»' ih>  ci»*.r 
al  its  last  term,  U{><>n  w  i  it  of  err«»r  njicrb'infi*' 
it  Knpersedeat,  and  w  as  tlicli  ilismis^^l  Urrao* 
the  rernrd  was  not  likd.  Th«-  cau<*  of  il» 
failur-  to  1iU-  is  arcounicd  for  and  tipLuanitD 
the  attidavit  now  aabmkteii  lo  Die  ciMirL  Thr 
affidavit  was  reodvedhcve  lipbio  a  iew 
iifier  tiie  close  of  the  lost  term,  and  Wo  l»le,o< 
course,  to  tnake  tina  4t|tMad^  inotinB  to  frt 
aside  the  dlMnlniMi.  SIcMftn,  the  rbttA 

>BovAi»  ^ 
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have  Kued  out  another  writ  of  error,  and  exe- 
cuted another  bond.  Ac.,  bnt  thl«not  operat- 

ini:.  /■  .'tx  a  !<itin'rfn<l(ii»,  the  pl:iitlti(T-J  are 
cjcposcii  to  execution  on  the  judimcDt  below ; 
Ibey  therefore  move  the  court  for  a  wptme- 

drtm,"  vtc. 

This  motion  was  siii^taiued  by  Mr.  Critten- 
dm.  who  contended  that  the  plnintiils  in  error 
had  used  all  reasonable  exertion  to  have  the 
record  hroucjht  up  in  time,  and  referred  to  the 

rase  of  Stor/i  fon  t  tiil.  v.  Ri'gfiap  (2  Howard,  74.  ) 


motion,  it  is  the  opinion  of  this  court  that  a 
/I i/;)^rw<lnM  shonld  1)e  allowed,  under  the  j»en- 
eral  j)i>w(  in  conferred  upon  this  court  by  the 
fourteenth  section  of  the  Act  of  the  24ib  of 
September,  17B9,  leaving:  the  question, whether 
a  writ  of  error  will  lie  to  tlie  jiid^rment  in  this 
case,  an  open  one.  WliereujK>n  *it  is  [*043 
now  here  considered  and  ordered  by  this  court, 
that  a  writ  of  mipermlfux  l}e,  and  the  same  is 
hereby  awarded,  coniniandinjr  the  judges  of 
tlic  Circuit  ('i»irt  of  the  United  States  for  the 


043*]  *Mr.  IlQimrd  opposed  tlie  motion,  j  Southern  DIslrict  of  Missis.sippi  to  stay  any 
It  did  not  appear  that  all  reaaonable  exertion  execution  or  nroceedin^s  on  the  judgment  of 

h  id  been  used  hy  the  party.  Tlie  judirment  the  '^aid  Circuit  Court  in  this  case  pcrxlirmf  this 
appealed  from  was  given  in  May.  It^O,  aud  llie  j  writ  of  error,  and  also  citmmaDd  the  murHhttl 
case  was  not  docketed  and  dfsmisse<l  until  of  the  United  Stales  for  the  raid  district  that 
February-.  1845.  In  the  mean  time,  tho  plaint 
iff  in  error  appears  to  have  n  li^d  upon  the 
clerk  of  the  «  ourl  below  to  sentl  the  record  up. 
The  effort  to  obtain  security  for  costa  was  verv 
faint.  If  sfuch  reasons  arc  allowed  to  he  mi- 
f  t  i(  nt  to  re  instate  a  ra-<'  after  dismissal  un- 
der the  rule,  the  rule  iiaelf  mav  aa*well  be 
abolished.  Certainly,  a  court  which  paflses  a 
rule  h;ts  pnwer  tn  relax  it,  whenever  a  pr.iper 
oc'c&fiiou  slmll  offer.  But  thii^  ni(>ti«)u  tloes  not 
Mpply  to  a  case  which  has  been  dismissed.  It 
is  nof  to  rc-instate  that  cn<e,  \n\\  it  i«!  to  call 
forth  the  power  of  the  court  in  ua{)lher  CJise, 
upon  another  writ  of  error.  The  act  of  Con- 
jmaa  divides  appeals  into  two  classes,  giving  to 
them  very  different  rights.  Where  the  party 
is  dil'L^ent.  and  prosecutes  his  writ  of  error 
without  delay,  the  law  gives  a  mpergedcwt 


from  every  and  all  proceedin'j^  on  execution  or 
in  any  wise   mole.sfmg  the  said  plaintiffs  in 
error  on  account  of  the  said"  judgment,  he  en- 
tirel?  surcea.se,  the  same  being  superseded. 
26th  January.  184«. 

UXITBO  8TAT1C8  OP  AaiERICA,  9Ct.: 

The  President  of  the  Tnifed  Staffs  nf  .Amer- 
ica to  the  Hononiljli'  tlie  .Imi^res  of  the 
Circuit  Court  of  the  United  States  for 
fsKAJL.]  the  Snnfhrm  Distrii  t  of  .Mississippi. 

and  to  the  Marshal  ot  the  I  niletl  Mate« 
for  the  sdd  district,  greeting: 

Whereas,  lately,  in  the  said  Circuit  Court  l)e- 
,  fore  you,  the  aaiti  judges,  or  some  of  you,  in  a 
Rut  If  he  i5»  dilatory,  the  law  is  reluctant  to )  cnuRe  lately  pendlnj?  in  raid  court  between  Ed- 

d'  prive  him  of  the  benefit  of  nn  appeal,  but  warrl  .\niler-on.  plaiutifT,  and  "William  Harde- 
suhjet  t.H  him  to  the  risk  of  an  execution.  Thus  man  uud  1).  liartiemun.  defendants,  a  judg- 
the  rights  of  creditor  and  debtor  are  both  pro- '  ment  was  rendered  bv  the  said  Circuit  Court, 
l<'cted.  But  in  order  to  prevent  a  vexatious  at  the  May  Term.  183^.  of  said  court,  in  favor 
and  lingerine  suit,  and  to  supply  an  omission  in  of  the  said  plaintifT,  and  ajzainst  the  said  de- 
ihe  act.  a  rule  t.f  (  .nirt  (  ompels  the  appellant  f,  nil;uit>.  for  tlie  <\\m  of  $8. 29n. 4"!,  with  interest 
to  prosecute  iiis  suit  under  the  penalty  of  dis- ,  thereon  at  the  rale  of  eight  per  centum  per  an- 
mtasal  by  an  application  from  the  ap[v  llee.  num.  together  with  costs  and  charges  of  suit. 
Thf-  appellant  hm  his  choice,  either  to  |>rose  on  which  judgment  an  ivi  ulhii  nf  ri  fur/.ix 
( ute  hh  appeal  with  or  without  the  benefit  of  i^ujued.  and  was  levied  by  the  marslial  of  said 
a  /rfipe.rsedtvpi,  aud  the  act  of  Congress  has !  district  on  certidn  proj^erty  of  said  defendanu. 


made  a  clear  distinction  between  these  tufi 
modes.  Rut  the  present  motion  is  to  take  u 
rase  out  of  one  of  iheae  daaaes,  and  pat  it  in 
(be  other. 

The  case  of  Stoeikfon  v.  Buihctp  does  not  ap- 
I  'v   f"  cau.sc  every  step  required  by  the  act  of 


wliirli  pri  ipt  rty  wn-  left  in  the  hands  of  the  de- 
feiidatiN  uj^on  ilit'ir  executing  tt  forthcoming 
bo!i(l.  with  one  W.  P.  Pcrlcins ss Security,  and 
which  foi I Iicniiiin'.^' lioiiil  was  returned  by  the 
said  uiarsli  il  tu  Uie  ^uld  Circuit  Court  at  the 
next  NovemlK-r  Term  thereof,  A.  1).  1839, 


C  ongress  was  taken  in  that  case;  aud  this  Forfeited."  having  thereby,  according  to  the 
court  not  only  can.  but  ought  U>,  protect  caocs !  laws  of  Mississippi,  the  force  and  elTcct  of  a 

which  are  in  n  unilar  pro^Tess  toward*  it,  ac- !  judgment  against  the  said  (h  f(  nd  ints  fuul  tlie 

said  security  for  the  aforesaid  debt,  iiiunst, 
and  costs,  and  upon  which  last  montione<l  judg- 
ment an  execution  of  ft<ri  f'fri.rs  was  i-sm-d 
agiunst  the  goods  and  chnUels,  lands  uud  tene- 
ments, of  the  mid  William  Hardeman.  I). 
Hardeman,  and  W.  P.  Perkins,  for  the  amount 
of  the  sjiid  judgment,  interest,  and  co.st.H,  as 
Edward  j  afore.«aid.  a.s  also  for  tin  sum  of  $133.81  aildi- 
tional  costs  subsequently  accruing;  u^ion  which 


urding  to  all  forms  of  law, 

.Vr.  JuHtire.  McLkan  delivered  the  opinion  of 
the  court,  directing  the  following  order  to  be 

pa-ssed : 

Wx.  AlTD  D.  BaROEX\N  AJiD  Wm.  P.  PSR- 

KiNs.  Pi.AtKnrFS  nt  jbaror,  e. 

Akusrson. 

On  consideration  of  the  motion  made  in  this  I  execution  the  aforesaid" marRhal^retumed  that 

r  nn<sc  on  n  prior  day  nf  the  present  lei  m  of  '  he  had  received  thereon  "$9.12.5  in  Union  mon 
this  court,  to  wit,  on  Friday,  the  9lh  instant,  ey,  or  post  notes  of  the  Union  Bank,"  which 
by  Mr,  QfiUenden,  of  counsel  for  the  plaintiffs  isiud  return  of  the  marshal  last  aforesaid  the 
in  error,  for  a  ■«  rit  of  ^^uper^Mlea*  to  8!ay  cxc-  !  sjud  Circuit  Court,  at  a  subserpienl  term,  to  wit, 
cution  on  the  judgment  h  iow  in  this  cause,  on  the  of  .May.  A.  1).  1840.  .set  uaitle.  unci 
and  of  the  ari;unu  iits  of  counsel  thereupon  awarded  an  alia«  fieri  facvtm  on  the  judgnienl 
liad.  as  well  against  as  in  support  of  the  i  last  aforesaid.  Whereupon,  the  said  Wm. 
Howard  4.  1189 
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644*j  llanJemftQ,  *D.  Hardeman,  and  W,  V. 
P(Tkiu8  surd  out  a  writ  of  error  in  due  form, 
of  luw  and  in  proper  time,  and  tiled  their  bond  j 
in  error,  with  sufficient  security-  approved  by 
one  of  the  judges  of  the  said  Circuit  Court,  so 
aa  to  operate,  pertf,  a»  a  mijmrmieaSf  and  which 
raid  writ  of  error  was  abated  and  aundied  by 
the  order  of  this  court  on  the  28tli  <ifiy  of  Pel) 
ruory.  A.  D.  1845,  by  virtue  of  the  forty-third 
rnle  of  court,  in  consequence  of  the  fiuiure  of 
tlie  aforesaiil  j  laintiff«  in  orrnr  to  file  a  Iran-  , 
(tcript  of  the  record  ol  the  cjise  vviih  tlie  clerk  of  ! 
this  court  "  and  to  have  tlieir  case  docketed,  in  j 
compliance  with  the  rules  of  court.  Where* 
upon,  the  aforesaid  plaintifTf  In  error  sued  out  | 
another  writ  of  error  in  liue  form  of  law.  filed 
tbdr  bond  in  error  in  a  8um  double  the  amount 
of  the  aforesaid  judgment,  with  suffldeut  secu- 
rity approve<i  by  one  of  tlie  judges  of  the  \ 
aforeaaia  Circuit  Court,  and  a  citaiiun  having  i 
been  regularly  taken  out.  served  upon  tlie  de- 1 
fendaut  in  error,  and  duly  returned,  as  by  the 
ingpection  of  the  transcript  of  the  record  of  the 
said  Circuit  Court,  which  was  brought  into  the 
Supreme  Court  of  the  United  States  by  virtue 
of  said  writ  of  error,  agreeably  to  the  act  of 
CnnirresH  in  stirh  case  made  and  provided,  fully 
and  at  large  api>ear8.    And  whereas,  in  the 

f •resent  term  of  December,  in  the  year  of  our 
jOrd  eiirliteen  hiindre<l  and  forty-five,  it  is 
made  to  appear,  on  aflidavit  to  thcaaid  Supreme 
Court  of  the  United  States,  that  Uie  failure  of 
the  aforesaid  plaintiffs  in  error  to  file  the  Iran 
script  of  the  record  and  docketed  the  writ  of  er- 
ror first  ufore'-aid  mentioned,  and  which  oper- 
ated, per  «c.  as  a  nupersecUm,  was  not  owing  to 
any  neglect  or  fault  on  their  part,  but  wholly 
atfrilinlalile  to  tlie  neclrrt  of  the  clerk  of  the 
said  Circuit  Court  to  make  out  in  due  time,  and 
•a  requested  by  the  said  plaintiffs  in  error,  a 
transcript  of  the  record,  as  alleged  in  said  affi- 
davit, and  that  in  conse(|uence  thereof  they  are 
ex[)osed  to  an  execution  on  tlie  aforesaid  jud^'- 
meat.  It  is  thereupon  now  here  ordered  by  this 
court,  that  a  writ  of  svisermiMti  be,  and  the 
same  is  hereby  awarded,  to  be  directed  to  the 
aforesaid  moi^hal,  commanding  luid  enjoining 
him  and  bis  deputies  to  stay  any  and  all  pro- 
ceedings upon  any  pxeculion  which  may  have 
been  issued  on  the  aforesaid  judgment  of  the 
said  Circuit  Court  in  said  case,  and  whieh  has 
or  may  come  to  his  bands,  and  that  he  return 
any  such  execution  with  the  writof  mpsrasdnow 
to  the  .sjiid  rircuii  Court,  and  that  the  judges 
of  the  said  Circuit  Court  cause  any  such  writ 
of  execution  to  be  stayed,  and  to  stay  any  exe- 
nif  ion  or  further  proceedings  of  every  kind  and 
character  on  lite  judgment  of  the  said  Circuit 
Court  in  this  ca»e,  pendtog  the  aforesaid  writ  of 
error  in  this  court. 

You,  therefore,  the  Marshal  of  the  United 
States  for  th<'  Southern  Di'ifriet  of  Mis.'-is.slppi, 
arc  hereby  commanded,  that  from  every  and  all 
proceedings  on  any  execution  on  the  aforesaid 
judtnnpnt,  or  in  any  w  Ine  molesting  the  naid  de- 
fendants on  the  account  aforesaid,  you  entirely 
^ureeas<.'.  as  hemg  superseded,  and  that  you  do 
645*1  *forthwith  return  any  such  execution 
in  your  bauds,  together  with  this  »upermdea», 
to  the  said  Circuit  Court,  as  you  will  answer 
the  contrary  at  your  peril.  And  you.  the  jm ' 
of  theaald  Cbcoit  Cburt,  arehernqr  oonunar 
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to  *<tav  any  execution  which  may  havi'  i*im! 
a«  aforesaid,  and  to  stay  any  executi  n  : 
further  prooeedhisa  on  the  aforeaud  judguKot 
of  the  eaid  Circuit  Cburt  in  this  esse,  pmHsg 
the  writ  of  enor  last  aforesidd  in  ihis  cmnt 

Wltnesathe  Honorable  R<i<.kk  V.  Task 
Chief  Joatioe  of  said  Supreme  (  oun 
this  97tb  day  of  Jaanary,  m  the  year  of 
our  Lorr!  one  thouaand  eight  bondnd 
and  forty -six. 

Wm.  Til  OS.  Carkoi.i 
Clerk  of  the  Supreme  Court  of  the 
United  States. 


Clted~ll  How..  2l»6 ;  )•!  HoW-  146;  5  WilL,  W:  10 


ROBERT  HOLLIDAT  bt  au. 

e. 

JOSEPH  N.  BAT80N  bt  tx. 


Ill  onlfr  In  eiit  itiea  part.v  to  htn  e  a  fii-;''  'i>" 
and  (11''niiHs<<).  under  the  for  tv-lliir<i  nil'  "f  (..i,r 
the  oertiflcate  of  the  clerk  of  tlic  court  bclJiw  inu<t 
ttet  foitli  an  aoounletftUnf  of  tlie 


M 


U,  BARTON  having  filed  and  read  in  open 
court  a  certificate  in  writing,  hi  the  tot 
lowing  words  and  figuiea,  to  wit: 


CU'rk'H  Office.  Cirruit  Onirt.  UuiUd  StaUi,  5tt 
(Jiratit,  and  EaMrrn  District  of  /ytuifinnn. 

"ROBEBT  HOLUDAY  ET  AU   «.  JOSKFH 
BaTSOX  ET  AU 

"In  the  above  entitled  cause,  I  certify  th»t  i 
fnifil  jud^nnent  wax  rendered  in  the  Cireuil 
Court  of  the  United  Stutes  for  the  »lh  (nowWW 
Circuit  and  Eastern  District  of  Ixnibiana. 
the  twentieth  day  of  JnouarT.  eighteen  haodrtil 
and  forty  ohe,  and  that  a  wnt  of  error  was  tdwe 
by  the  defendants,  returnable  to  theJanustrr 
Term.  1842,  of  the  Supreme  Court  of  the  Unitfl 
States. 

"Wilnew  mv  hand,  and  the  seal  of 
court,  at  New  Orleans,  this  4th  Febniarr. 

im, 

[SBAL.]       "Dd»ca2(  N.  Hbshex.  Clerk. 

and  moved  the  court  to  dorket  and  di>!iiiv'-  rV' 
said  writ  of  error,  under  the  forty  third  ruk  "J 
court.  It  is  thereupon  now  here  conjWervil 
and  ordered  by  the  court,  that  tlie  '^aid  rm)ii'W 
be.  and  the  same  is  hereby  overruied,  tbetitlici: 
of  the  case  in  the  said  oernllcate  bdngtoo  vsgv 
and  OBoerlaln. 

Per  Mr.  ChitfJustiu  Tajtit.  ! 

The  above  motion  was  made  and  ovemUjrf 
at  the  preceding  *tenn.  At  the  prseat  t*5f* 
term,  a  certificate  was  filed,  with  a 

titling,  and.  on  motion  of  Mr.  Biulii,'^  " 
was  docketed  and  dismiwed. 


atad-lS  Bowh  a ;  U  Wan,  m. 


HowaiBi 
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JAMES  O.  WILSOK,  JKamt^f, 
LEWIS  ROUSSEAU  vr  al.  Drfendanto. 

fintentM — Art  of  IS.Pl  liuthoHzen  crUii^iim  of 
U'ttf^s  futtiitl  (»  till  mill  i»trator  of  iffrmxeif 
patfiitrr  teho  had,  in  hui  lifetime,  dutjk/Hed  of 
hin  entire  intercMt — tt»nign*'e  tntitUd  to  ctmtinue 
Uf  tine  urtiek — twt  to  wU — cotk-nant*  for  im- 
pronefueHUh—Comiiiiitiaoner  qf  Batenta,  ptmtrH 
of—^TTtnd/er  for  dtfeeU  te-imue. 

Th«'  fivhtfH'ntli  i»i-ftJon  of  th<-  T*at.-nt  Art  of  IKW 
iint horiz'  il  tliv  i  xti'tjj<ii)n  of  ;i  pati  iit,  on  ili<-  h|>|i1I- 
i«ttion  of  the  fxcciitor  or  lulmiuisf nitor  of  a  (li-- 
rttised  paU'ntiN'. 

Such  an  cxti'nsion  tUun  not  iinii->-  to  the  Ikmu  Ht 
ot  iLsj^itrneea  iindrr  the  orijrinni  pnli  iit,  Jmt  to  the 
ft»'H»-lif  of  till-  admltiist rator  I  \\  ticn  Kniiif<'fl  to  un 
Hdministrator),  in  hlj*  nipiicily  mm  sik  Ii.  ftnt  thos4' 
iiHi^iKni-os  wliu  were  iu  Ma-  usv  of  tUu  pateuU-<l 
inuchine  aitlM  (iuMof  tliereiie«r«lli»veat&l«rigbt 

to  UBt*  It. 

Thi*  cxti'nsion  could  be  applied  for  and  obtalnc<l 
by  tbo  admlntotrator,  altliouirb  the  oiifrlnal  pat- 
entee iMid.  In  bb  lifetime.  dJspoMd  of  ul  U«  in- 
terest In  toe  then  ezlatiiur  netent.  8uob  lale  did 
not  ennr  urtUnfflMaronirtBe  term  of  the  original 
pntent. 

A  covenant  by  the  patentee,  made  fxior  to  the 
la«r  authodxinfr  extensions,  that  the  covenantee 
!«hould  hnve  th*-  benefltof  any  iinprovement  in  tbo 
tnachint'ry.  or  alteration  or  renewal  of  the  patent, 
(lid  not  include  tbe  extension  by  an  udministrator, 
under  the  Act  of  183»*.  It  must  be  c-oiistruod  to  in- 
<  lude  only  n-newala  obtalntnl  iifMin  the  Burrnnder 
i'(  a  patent  on  account  of  a  defective  speeitlcAtion. 
Pnriit-s  to  contracts  look  to  erttjibllnlicil  ami  tfcnerul 
Iaw^.  mill  ixit  to  special  acts  <»f  CoiiKrc>t«. 

A  plaintilT.  tlu  n-forc.  who  claims  mulcr  an  a»- 
alir>ii()*°>>t  from  the  administrator,  ctin  maintain  a 
ault  UKainst  a  i)erson  wlio'claims  nndcr  tl)e  cove- 
nant. 

Ati  iL'isijrJice  of  an  exclusive  ri^lit  to  use  two 
iiiiiohini'S  within  a  particular  district  can  imiiiitain 
till  in  fion  for  ati  intrin»feiin  nt  of  the  patent  within 
that  district,  even  njrainst  tin-  (mtent<-c. 

In  t  lie  ca!*e  of  Wood worth'x  planinK  machint'.  the  ^ 
I>Ht«'nt  Kriinte<i  to  the  adiiiinistriitor  was  foun<l<Hl  j 
iip<in  a  r^iidicient  spec illcittion  and  pro)>er  drawings, 
mid  Is  valid. 

The  dcciaiou  of  the  Hoard  of  CommisMioners,  to 
whom  tbe  question  of  renewal  is  referred,  by  rtie 
Act  of  I8M|  is  not  conclusive  upon  tbe  question  of 
their  iorladletloo  to  act  in  a  given  ome. 

TbeetHiiniMloocrof  patentscaalairfttnjrieoelve 
n  flortender  of  lectors  patent  for  a  defeetlve  Rpeclfl- 
cation*  and  bene  new  letteni  patent  ui>on  an  amend- 
ed epeoifleHtion,  after  tlic  expiration  of  the  term 
for  which  tlic  oriKinal  pat4.-nt  was  Rranted  and 
pcndtnir  the  cxi-stenue  of  an  extcnticd  t«rni  of  seven 
yennk  Such  surrender  and  renewal  may  be  made 
nt  nn y  time  duriug  auob  extended  term* 

Tins  cuse.  and  the  three  8ul>sequt*nt  ones, 
oame^,  Wilmm  v.  2\trner.  tiunpton  «<  al.  v. 
WOaon,  and  Wood«mih  S  jBlmn  v.  WUttm, 


were  argued  together,  being  known  as  the  patent 
cases.'  Many  of  the  points  of  law  involved 
were  common  to  tliem  all,  and  those  which 
were  fully  aivued  in  the  first  ease  which 
came  up  were  hut  incidentally  touched  in  llie 
(iiiicu»)i<ion  of  the  sul»MMjUcnt  (:a.scs.  They  all 
•related  to  the  rights  which  were  de-  [*047 
rived  under  a  patent  for  a  plaining  macbine, 
taken  out  hy  woodworth,  and  renewed  and 
extended  by  his  administrator-;.  TIic  x  alidity 
of  the  original  patent  was  qucstiouetl  only  iu 
one  case,  namely,  that  which  came  from  Ken- 
tucky, winch  WH";  the  lust  arirucd.  There  were 
four  citses  iu  all,  namely,  one  from  New  York, 
one  from  Maryland,  one  from  Louisiana,  and 
one  from  Kentucky.  In  the  cour»e  of  the  argu- 
ment, counsel  referred  indiscriminately  to  the 
four  records,  w  some  documents  were  in  one 
whicli  were  not  to  be  found  in  anotiier. 

The  cases  will  be  taken  op  and  reported 
»erinft/n,  and  the  documciiK  which  are  Cited  In 
the  lirst  will  not  be  repeated  in  the  others. 

The  first  in  order  was  the  case  from  New 
York,  the  titling  of  which  is  givoi  at  the  head 
ol  this  report. 

It  came  up  from  the  Circuit  Court  of  the 
United  States  for  the  ^Northern  District  of  New 
York,  on  a  certificate  of  division  in  opinion. 

On  the  26th  of  November,  18*JN.  William 
Woodworth  presented  the  following  in  tititHi : 

"To  the  Honorable  Henry  Clay,  Secretary  of 
State  of  the  United  States. 

"The  petition  of  William  VVoo<lworth,  of  tin- 
city  of  Hudson,  in  Uie  County  of  Columbia 
and  State  of  New  York*  respectfully  rep- 
resents: 

"  That  your  petitioner  has  invented  a  new 

and  iin[irovcd  iiutlind  of  planing,  longulng. 
grooving,  and  cutting  into  moulUings.  or  either, 
plank,  boards,  or  any  other  matenal,  and  for 

reducing  the  same  to  an  ecjual  width  and  thic  1< 
ness;  and  also  for  facing  and  dre^smg  brick, 
and  cutting  mouldingn  on,  or  facing,  metallic, 
mineral,  or  other  pubstancot,  not  lcnn\v!i  or 
used  Ix-fore  the  application  by  him,  the  advan 
tages  of  which  lie  is  desirous  of  securing  to 
himself  and  his  legal  representatives.  Uetlwre- 
fore  prays  that  letters  patent  of  the  United 

1.  The  reporter  Intended  to  jHitvllsJi  tlie  mifu- 
ineiils  of  <*ounsel  in  tht-i-e  piilent  eii*e->  in  i  rt'iiMi, 
and  with  that  vicwapplleil  tor  and  olitained  from 
many  <»f  the  counsel  their  arKuniei'ts  i.repare<l  l>> 
themselves;  but  clrcumxtancer.  Im  \i.[h{  hl>i  eontrol 
prevent  him  froni  rxcciitinir  ilii>;  purt>OM-.  He  it- 
turns  Ills  thanks  lo  tliose  K^  nllenien  wlm  Ivindly 
furni>«hiHl  him  witli  th(  ir  arKwment^.  and  regrets 
that  hli«  oriiflnal  deHlifn  hu.s  been  tru-t  ruled. 


Note.— i'nren(«.  i^n  mmiotue  may  sue  for  (n> 
frino^mant  uOiatvoUntu  mitttsiie;  iwien  M«y  mint 

Juin  in  imiity. 

Au  OMMitsuee  of  mo  Invention,  under  an  assign- 
morit  made  In-fore  patent  issuod*  may  maintain  an 
uctlon  in  hin  own  name  for  an  lofHngiraient.  Q«y- 

U?r  V.  Wiliier.  10  How..  477. 

exiMHive  riiiilt  of  .uiioii  cvixts  III  flavor  of  a 
Mlt;  HolKOCc  of  a  p!it  ■n".  oiilv  in  two  cjiscH,  iiai:irl>-: 
wliero  he  aei|uiri'<i  by  av<i*rn.i)i-nl  tlie  v.itul''  iiit'-r- 
ill  ttic  paleni.  i>r,  l»\  iii/iant  or  coii\ fxaiicf.  the 
wIk'Ic  Intert.'Mt  «it;ii.i  --oiii.  pniicular  district  or 
t«'rritory.  Suvilatn  \ .  Dav.  l!l  it.  Iif  .  "in;  Tyler  v. 
Tu.'l. '•  t'ran.  li,  t.'l :  Ulanehard  v  Kl.ln.lire.  1  Wall., 
.lull..  C. » ;  HUI  \ .  \\  liiici.iiil.. :.  I'at.i  »ir.  (jay..,4.»J. 

I'Ik"  aJi>>lKnces  of  an  ex<-lii-i\e  ri|.'!it  in  a  patent 
ttrv  the  proper  persons  to  maintain  an  action  tor  a 
violation  of  Huch  rlirht.  Wawliburn  v.  Gould.  3 
autry  t'.  i'.,  va:  I  Wwt.  Law  J.,  M&;  7  Law  Itep., 
S7tt. 

fiOWABO  4. 


I    AasiKneeaof  a  patent,  tbouirb  tbeir  title  aceruca 
I  by  several  deeds,  inayall  Join  as  owners  of  the  title 
in  an  action  to  reoiver  (iuinages  for  un  infrinjf»-- 
menf  of  the  patent.  Stein  v.  Owldar*!,  1  .McAil.,  X£. 

T'ntler  the  pat<'nt  laws  >>f  the  I'nited  States  nn 
assitrnee  of  a  patent  must  l>e  re^'anled  a»  acjuir- 
injf  Ills  title  to  It  with  a  rlirht  ot  action  in  his  own 
nainc  Mi)h  !i\  force  of  the  Statute.   Suydam  V. 

Diiv,  •-'  lliat.  111..  Jl. 

'I'tii'  patent. ■<■  Is  entitled  to  ret-over  for  a  v  iola- 
tion ol  hl^  pal'-nt,  no  inatler  wiiat  private  aurc*"- 
ini  lit  s'.ibsists  l»etwccn  liiin  iiinl  aii.v  other  one.  aM 
to  \ti~  iiiii>i-est  in  hi«  ui\<nilion,  unless  lie  lia.s  niade 
a  ie>fal  as-^i;/'rnnent  and  translcr  ot   his  interesl  in 
til.'  invention.    Turk  v.  I.iitle.  .{  WmsIi.      ('..  VM. 
.All  :is«iKnor  vvlio  n  t4iin>  iin  iiilcii'st  In  a  patent 
I  may  be  Joined  as  a  party  piaintiH  witli  an  ii.ssitfniK; 
I  of  the  exoUi8i%'e  iuteiVHt  inaoertalu  territory  in 
j  wbiub  suub  asdltfuur  tias  no  Interait*  in  a  bill  for 
I  an  InlonetloQ  to  rsstialn  tbe  Tlolatton  of  tbe  pa  t  e  1 1 1 
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Slates  may  be  issued,  granting  uuto  your  peti- 
tiouer,  hi»  heirs,  atlraini.slrators,  or  aasigna,  the 
full  and  exclusive  right  of  making,  construct- 
ing, using,  and  vending  to  others  to  be  used, 
his  aforesaid  new  and  improved  method,  agree- 
ably to  the  acts  of  Congress  in  such  case  made 
and  provided;  your  petitioner  having  paid 
thirty  dollars  into  the  Treasury  of  the  United 
Slates,  and  complied  with  the  other  provisions 
of  the  said  acts. 

"  William  Woodwokth. 
November  26lh.  lb'2S." 

On  the  4lh  of  December.  1828.  Woodworth 
executed  to  James  Strong  the  following  assign- 
ment : 

"Whereas  I,  William  Woodworth,  of  the 
city  of  Hudson,  in  the  State  of  New  York, 
heretofore,  to  wit.  on  the  13th  day  of  Septem- 
tK;r,  *182M,  assigned  and  transferred, 
for  a  legal  antl  valuable  consideration,  the  one 
e(jual  half  of  all  my  right,  title,  claim,  and  in- 
terest in  and  to  the  invention  or  improvement 
mentioned  and  intended  in  the  foregoing  peti- 
tion, oath,  and  specification,  to  James  Strong, 
of  the  city  of  Hudson. 

"And  whereas,  also,  the  subjoined  assign- 
ment is  intended  only  to  convey  and  assign  the 
same  interest  transferred  and  assigned  in  the 
assignment  of  the  13th  of  September  above 
menlioned.  without  any  preju<lice  to  my  one 
equal  half  part  of  said  invention  or  imnrove- 
ment.  wliich  is  expressly  reserved  to  myself  and 
my  legal  representatives. 

*'  Now,  know  all  men,  that  I,  the  said  Will- 
iam Woodworth.  for  and  in  consideration  of 
the  sum  of  ten  dollars,  and  other  valuable  con- 
siderations me  moving,  have,  and  do  hereby, 
for  myself  and  legal  rej)resentatives.  give,  as- 
sign, transfer,  and  assure  to  the  said  James 
Strong  and  his  legal  representatives  the  <me  full 
and  equal  half  of  all  my  right,  title,  interest,  and 
claim  in  and  to  my  new  and  improved  mcthml 
of  planing,  tongnmg,  grooving,  and  cutting 
into  motiidings.  either  plank,  Iwards,  or  any 
other  material,  and  for  ri*<lucingthe  same  to  an 
equal  widih  and  thickness,  and  also  for  facing 
and  dressing  brick,  and  cutting  mouldings  on, 
or  facing,  metallic,  mineral,  or  other  substances, 
menlioned  and  intended  to  be  secure*!  by  the 
foregoing  petition,  oath,  and  specification,  to 
gethcr  with  all  the  privileges  and  immunities, 
as  fully  and  absolutely  as  I  do  or  shall  enjoy 
or  possess  the  same;  to  have  and  to  hold  and 
enjoy  the  same,  to  the  said  James  Strong,  and 
his  legal  representatives,  do  or  may. 

"  In  witness  whereof,  I  have  hereunto  set 


In  that  torrltorj*.  Woddworth  v.  Wilson.  4  How., 
T1:i :  Brooks  v.  Ulcknoll.  3  Mc  l.ejin.  i"iO;  1  West  lAvr 
J.,  150:  Whitteiiiore  v.  Cutu-r.  1  (ijill.,  i'M. 

A  patcnttH-  iuuy  reserve  lo  liliuself  the  riiflit  to 
pnisucute  tor  piracies  within  the  particular  flistriet 
where  the*  rlKnt  of  uw  is  fonve.ved.  Butifhcult- 
fMMvnnls  liHsi^fn  all  h\n  vigM  to  8Ueh  district,  the 
owner  of  the  patent  Miuybiio.  It  would  be  uiireu- 
Sdiiublo  under  tht-  i-in  kiuistiuit-i-s  to  t-ull  xiiwn  the 
putentee  to  prosL-eute.  Itieknell  v.  Tood,  5  >Icl^<au, 

A  patentee  nia.v  nmintaiii  a  suit  at  law  upon  a 
patent,  in  his  own  name,  althouK>i  he  is  under  a 
eontnu't  toassltrn  ittooilicrs.  If  it  has  not  been  exo- 
euted.  Wheeler  v.  MLCormlck,  2  I'ut.  Off.  <;az.,  WG. 

Hut  e«iuity  rcKardd  that  as  aln-ady  done  which 
tbf  pat  t  n tee  ha*  agreed  to  do.  and  ret|uire«the  prt>- 
poM'ti  ai«.sijbrnei  »  tit  W-  made  parties  to  a  bill  in  chan- 
eerybiouifht  against  infrinvori!!.  Wheeler  v.  Mo- 
(k>ruiiek,  2  I'at.  Off.  Gaz.,  m.  , 


my  hand  and  seal,  Uie  4th  day  of  December. 
\S2S.         William  Woodwortu.  [seal  ] 
"  Witnesses: 

"  Hknby  Everts, 

"  David  Glk.\bon." 

On  the  6th  of  December,  1828,  Woodwortb 
took  the  following  oath : 
"  Slate  of  New  York,  Rensw  laer  Countr. 

*•  On  this  6th  day  of  Decemlx-r,  A.  D.  '18*. 
before  the  8ul)scriber,  a  justice  of  the  peace  in 
and  for  the  County  of  Rensselaer  aforesaid, 
jHirsonally  appeared  the  afon-said  William 
Woodworth,  and  made  solemn  oath,  arcordinj 
to  law,  that  he  verily  believes  himself  to  bethf 
true  and  original  inventor  of  the  new  and  im 
proved  method,  alK>ve  described  and  sp«i£eil. 
for  planinjj,  tonguing,  grooving,  and  cutiiii' 
into  mouldings,  or  either,  plank,  txjards,  or«nj 
oilier  material,  and  for  retlucin^  Uie  same  to  &o 
ecjual  width  and  thickness;  and  also  for  facing 
and  dressing  brick,  *and  cuttting  [•049 
mouldings  on.  or  facing,  metallic,  mincni!.  f*r 
other  substances;  and  that  he  Ls  a  citizen  of  \hf 
United  States. 

"  John  Thomas,  Justice  of  the  Peace.' 

The  above  documents  appear  to  be  recorded 
in  the  Ihird  volume  of  Transfers  of  Patent 
Rights,  pages  155,  156,  in  the  patent  office  of 
the  United  Stales. 

On  the  27th  of  December,  1828,  a  fiatent  wa* 
issued  as  follows: 

"  Letters  Patent  to  W.  Woodicorth. 

"  The  United  Slates  of  America  to  all  to  wbon 
these  letters  patent  shall  come: 
"  Whereas  William  Woodworth.  a  citizm  of 
the  United  States,  hath  alleged  that  be  b:i»  in- 
vented a  new  and  uwful  improvement  in  the 
method  of  planing,  tonguing,  groovmg,  and 
cutting  into  mouldings,  or  eitlier,  plank,  board*, 
or  any  other  material,  and  for  rtMlucinf  the 
same  to  an  equal  width  and  thickness;  anaabo 
for  facing  and  dressing  brick,  and  culling 
mouldings  on,  or  facing,  metallic,  mineral,  or 
other  substances,  which  impn»vements.  he 
states,  have  not  hecu  known  or  used  l»cfiirp  hi* 
application;  hath  made  oath  that  he  doe«rtTilT 
believe  that  he  is  the  true  inventer  ordi<rf)rcnT 
of  the  said  improvement:  hath  {>aid  into  tiK 
Treasury  of  the  United  States  the  ^um  of  thirir 
dollars,  delivered  a  receipt  for  the  same,  and 
presented  a  petition  to  the  Secretary  of  Stale, 
signifying  a  desire  of  obfainin'j  an  exrla«iT^ 
piojKTly  in  the  said  improvements,  and  pray 
ing  llinl  a  patent  may  be  granted  for  liial  Pur 
pose.  Thi«e  are,  therefore,  to  grant.  aocoratBjr 


If  the  other  parties  to  auob  contract  raleaai  to 

tlu-  patentee  all  their  interest  In  tbr  patast.  Ikt 
latter  may  sue  in  his  own  name  for  dufaaeqiWBlblii 
not  prioi'iiitrintjroinents.  And  if  patentee  aelk  avl 
a>si»rns  the  patents  he  eunnot  r«c«iver  damafcafW 
8ul>se<jtjent  Infrin^fementa.  IhUi. 

'IIk-  itrislRnee  of  an  cxeiuoive  riKht  tn  uieliatB"( 
to  make  the  t)iin»f  patented,  wiiblii  »|M>ciAe4lB^ 
tory,  may  maintain  an  ut.-tion  a4nilii8t  an  taMMar 
in  tiif  own  name,  rbauiltent  v.  Smith,  i  nh.nt 
Via*.,  1-'. 

« tne  who  is  only  h  lleeuM'e  eannot  sue  In  etprttjr  >» 
IiIh  own  name,  but  nui.st  Join  with  hlmtlMOwaiK 
i>{  the  le>ral  title  as  plaintiff.  Nelaon  x.  MaXana. 
1«  Pat.  Off.  (Jaz..  :ol. 

No  p<-rsnn  who  in  not  the  patentee  or  •oehaBa^' 
al)f nee  or  irrunt«c  aa  tbe  siAtule  polnta  mfit  oia 
briniruituit  for  prottta  or  Infrinapmeal. 
v.  Anthony,  19  Pat.  Off.  (iaa.,  Uft. 
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to  law.  to  Ihe  ?ai(l  WilHam  Woodworlh,  his 
heirs,  administraiors,  or  assies,  for  the  terra 
of  fourtet  n  yrure  from  the  37lh  of  December. 
1828.  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,  usinL'.  and  vending  to 
others  lo  be  used,  tlie  said  improvement,  a 
descriptioD  whereof  is  given  in  the  words  of 
the  said  William  Woodworth  hinuelf.  in  the 
fichndiile  hi  reto  annexed,  and    made  a  part  of 

these  pn  x  nUj. 
"Ill  ii  -itirnony  whereof,  I  have  caused  these 
letters  to  be  made  patrnt,  find  thf  seal 
of  the  United  States  to  be  lieruuiUo  uf 
fixetl.    Given  it  1  li  t  my  hand,  at  the 
[u  i».J  ciQr  of  Washiugtou,  this  27th  day  of 
December,  in  tno  year  of  our  Lord 
1S2S,  anil  of  the  iiult  pcndence  of  the 
United  Staiesof  America  the  fifty-third. 
(Signed)  **  J.  Q.  AOAMS. 

"  By  tlio  Prejsident. 

(Signeii;     "  11.  Clay,  Secretary  of  State." 

OerHfieate  of  Wm.  Wtrt.  AtUnrn^-O^ural  of 

the  United  SUtlett. 

"City  of  Washington,  to  wit: 

*■  I  do  hereby  certify  that  the  forejfoing  let- 
6.50*]  ters  patent  were  delivtrcil  *io  nu-  on 
the  27ih  day  of  December,  in  the  vear  of  our 
Lord  1828,  to  be  examined;  that  I  nave  exam- 
ined the  same,  and  tirul  them  conformable  lo 
law;  mull  do  hereby'  return  the  same  to  the 
Se<  n  tary  of  State,  Within  lif teen  ilays  from  the 
date  aforesaid,  to  wit,  on  this  27lh  day  of  De- 
cember, in  the  year  aforesaid. 

"  Wm.  Wiht. 

"  Attorney-Qcneral  of  the  United  StiUtis." 
tkhedule. 

**The  schedule  referred  to  in  theae  letters 

P'llent,  ami  making  part  of  the  same,  contain 
lug  u  dcs<;riplion.  in  the  words  of  the  said  Will- 
iam Woodworth  himself,  of  his  iinprovement 
in  the  method  of  planing,  tonguing,  grooving, 
and  cutting  into  moiddings.  or  either,  plank, 
boards,  or  any  other  inaterial.  and  for  reduc- 
ing tJie  same  to  on  cquul  width  and  thiukuess; 
and  also  for  facinji^  and  dressing  brick,  and  cut- 
finir  rnoulrlinLr-i  on.  or  facing,  metallic,  min- 
eral, or  other  sabsLances. 

"  The  plank,  boards,  or  other  material,  be- 
ing reduced  to  a  width  by  circular  saws  or 
friction  wheels,  as  the  case  may  be,  is  then 
]i!iieeil  on  a  <  ;irriaL,'e,  resting  on  a  platform, 
with  a  rotary  cutting-wheel  in  the  centre, 
either  borissontal  or  vertical.  The  heads  or 
circular  i)lates.  fixf^d  to  an  axis,  may  have  one 
of  the  he;uls  movable,  to  uceommcKlate  any 
length  of  knife  roqntred.  The  knife  fitted  to 
Ihi'  head  with  screws  or  bolts,  or  the  knives  or 
<^tiiierh  fur  moulding  titted  by  screws  or  bolts 
!o  1m^3.  connecting  the  heads  of  the  cylinder, 
and  forming  with  the  edges  of  the  knives  or 
cutters  a  cylinder.  The  knives  may  be  placed 
in  a  line  with  the  axis  of  tlie  rylinder,  or  diag- 
onally. The  plauk,  ur  other  nuUerial  resting 
on  the  carriage,  may  be  set  so  as  to  reduce  it  to 
any  thicknrs<;  rcqnifed;  and  the  carriage,  inov- 
iBf  by  a  rack  and  pinion,  or  rollers,  or  uuy 
lateral  motion,  to  the  edge  of  the  knivi  s  or 
cutters  on  the  periphery  of  the  cylinder  or 
wheel,  re<luces  it  lo  any  ^iven  thickness. 
After  passing,'  thi?  planing  and  rediu  ing-wheel, 
it  then  appruaclies,  if  ret^uired,  two  revolving 
eutter>wtaeeb^  <hm  for  cutting  Uiu  groove,  ana 
HOWAJU)  i. 


■  thf  other  for  rnttin;r  the  rabbets  that  form  the 
tongue;  one  wheel  is  placed  directly  over  the 
other,  and  the  lateral  motion  moving  the  phulk, 
or  other  in-Ucri:il.  between  the  grooving  and 
rabbe  ting  wiieels,  so  that  one  edge  has  a  groove 
cut  the  whole  length,  and  the  other  edge  a 
rabbet  cut  on  eacli  side,  leaving  a  tongue  to 
match  the  groove.  The  Eroovmg  wheei  is  a 
cir(  ular  plate  fixed  on  an  axis,  with  a  number 
of  eutters  ultac  lied  lo  it  to  project  l)eyond  the 
periphery  of  (he  plate,  so  that  when  pat  fn  mo- 
tion it  will  perform  a  deep  cut  or  groove,  pMr- 
ullel  with  the  face  of  the  plank  or  ulhcr  maie- 
rial.  The  rabbeting-wheel,  also  of  similar 
form,  having  a  number  of  cutters  on  each  side 
of  the  plate,  projecting  like  tlioseon  the  gmov- 
ing-wheel,  cuts  the  rabbet  on  the  •^ide  of  the 
edge  of  the  plank,  and  leaves  the  tongue  or 
match  for  the  'groove.  By  pinciug  the  |  1 
planing- wheel  axis  and  cutler-knives  vert  teal, 
the  same  wheel  will  plane  two  planks  or  other 
material  in  the  same  time  of  one,  by  moving 
the  plauk  or  other  material  opposite  ways,  and 

I  parallel  with  each  other  against  the  periphery 
of  the  planing  or  niouldini;  wheel.  TIk'  j^roove 
and  tongue  may  be  cut  in  the  plunk  of  otiier 
material  at  Uie  same  time,  by  adding  a  groov- 
ing !ind  rahbetinL:'  v'l "1. 

■'  Siiid  Williuni  W Oodworth  (hws  not  claim 
the  invention  of  circular  saws  or  cutter-wheels, 
knowiuLr  iliey  have  long  been  in  use;  but  ho 
claims  as  his  invention  the  improvement  and 
applicutiou  of  cutter  or  plauiug  wheels  to 
planing  boards,  pliwk.  liuftUer,  or  other  mate- 
rial; abo  Ma  improved  method  of  cutters  for 
groovhii^:  and  tongtiing.  and  cutting  mouldings 
uu  wood,  stone,  iron,  metal,  or  other  material, 
and  also  for  facing  and  dressing  brick ;  as  all 
the  wheels  may  be  u>ed  sinj;le  and  separately 
for  moulding,  or  uuy  other  purpose  before  in- 
dicated, lie  also  claims,  as  his  improved 
method,  the  application  of  circular  stiws  for 
reducing  lloor-pluuk,  and  other  material,  to  a 
width, 

*•  Dated  Troy,  December  4th,  l^. 

"  WiLLiAJC  Woodworth. 
"  Henry  Everts,  /  vvitn«MM!«." 

Uu  the  2olh  of  April,  lb:iU,  ouc  Uri  Emmons 
obtiuned  a  patent  for  a  new  and  useful  im- 
provement in  the  mode  of  planing  door-plank, 
and  grooving,  and  tonguing,  and  straighteuiiig 
till-  edL^t'sof  ilie  same,  1 ) Ian mg  boards,  straight- 
ening and  pluulng  si^uare  timber.  Ac.  l>y  ma- 
chinery, at  one  operation,  called  the  cyluidric- 
al  [ilaning  machine.  The  said  letters  paienl. 
and  specilcution  attached  thereto,  being  iu  the 
folk)  wing  words  and  llgurea: 

Uri  Bmtmn^s  Patent. 

' '  United  States  of  America  to  all  to  whom  liiese 
letters  patent  shall  come: 
"Whereas,  I'ri  Kiiimons,  a  citi/en  of  the 
United  btates,  hath  alleged  tliat  he  has  in- 
vented a  new  and  useful  improvement  In  the 
mode  of  planing  ttoor-plank  and  gr-xiviiii:  an  l 
tonguin;^  the  edges  of  the  same,  planing 
boards,  straighieniiig  and  planing  squiue  tim- 
ber, &c.,  by  machinery,  at  one  operation, 
called  'the  cylindrical  planing  machine,' 
which  improvement  he  states  has  not  been 
known  or  used  before  liis  application,  hatli 
made  oath  that  he  does  verily  believe  that  he  Is 
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the  true  inventor  or  discoverer  of  the  said  im- 

erovement,  b«th  paid  into  tlu-  Treasury  of  the 
uited  Slates  the  sum  of  thiriv  dollara,  deliv- 
ered a  receipt  for  the  same,  and  presentCMd  a  pe- 
titiou  to  till  Sccn  larv  of  Slate,  signifying  ii  (It  - 
sire  of  obtaining  an  t  xt  lujjive  property  in  the 
said  improvement,  and  praying  that  a  patent 
may  be  granted  ff»r  tlmt  purpose  Th'-^se  are 
therefore  to  ^mui.  according  to  law,  lu  ihc 
0512*]  said  Lri  Emmons,  his  *heirH.  admini.s- 
trators  or  assigns,  for  the  term  of  fourteen 
years  from  the  t-wenty-fifth  day  of  April,  one 
tlioiisaml  t  iirlit  hiiiiiln  tl  and  Iwciily  nii)t-,  the 
full  and  exclusive  rigtit  and  liberty  of  making, 
constructing,  uKini;,  and  vending  to  others  to 
Ik?  used,  the  said  improveint'nt,  a  (lr>fnplion 
whereof  is  ^iven,  in  the  words  of  the  said  Uri 
Emmona  himself ,  in  srhedtlle 'hereto  annexed, 
and  is  made  a  part  of  those  presents. 

*■  In  testimony  wlicrcof,  i  have  caused  these 
letters  to  Ik'  niadi.'  |<:tl(-nt,  and  the  seal  of  the 
United  States  to  he  hereunto  aflixed. 

*'  Oiven  under  my  hand,  at  the  city  of  Waah- 
ingtoii,  this  twenty  lifth  day  or  Ai)ril,  in  the 
year  of  uiir  Lord  one  thousand  eigia  hundred 
and  twenty  nine,  and  of  the  indenendence  of 
the  Uniti'd  States  of  America  the  nfty  third. 
[sKAL.J     (Signed)    "Andkkw  Jackson. 
**  By  the  President. 
(Signed)      "  M.  V ak  Hi  rkn." 

"  City  of  Wasliington,  to  wit: 
•* Ido hereby  certify  that  the  foregoing  let- 

tt  IS  p:i!i  nt  were  dellvcu-d  to  me  on  the  twenty- 
flfili  day  of  April,  in  the  year  of  our  Lord  one 
Uiousand  eighi  hundred  and  tweoty  nine,  to  be 
examined;  that  I  have  examined  the  same,  and 
tind  them  conformable  to  law ;  and  I  do  here- 
by return  the  sanie  to  the  Secretary  of  State, 
within  fifteen  days.from  the  date  aforesaid,  to 
wit.  on  tlie  twenty-fifth  day  of  April,  in  the 
year  iifnresaid. 
(Signed)  '*J.  MactiibksonBsrkikn, 
Atlorney-Qeneral  of  the  United  Statca." 

"  Thr  schi><lule  rcfrm  d  to  in  these  letters 

{)atent,  and  making  part  of  the  same,  contain- 
ng  a  devscription.  in  the  word*  Of  the  said  Uri 
Emmons  himself,  of  his  improvement  in  the 
mode  of  planing  floor-plank,  and  grooving, 
and  tonguing,  and  ^tr.iisrhtening  ilu'  edges  of 
the  same,  planing  boar(is,  straightening  and 
planing  square  tMllier,  &c.,  by  machinery,  at 
otu-  operation,  called  the  cylindrical  phming 
machine. 

"  Tlie  machinery  for  tike  improvement  eon- 
eiats— 

"  1st.  Of  a  frame  of  wood  or  rat  tal. 

"2d.  Of  the  gear  and  ti  Mures  combined  and 
connected  together  for  the  above  named  oper- 
ation, the  principle  of  which  consists  In  nm- 
niiii;  tile  plank.  lK>ards,  or  limber  (»ver.  under, 
or  at  the  sides  of  a  cylinder  of  wood  or  metal, 
on  which  Itnivea  are  placed,  atraiirht  or  spiral, 
with  their  edges  exHrf!y  rorrespondinir  with 
each  other,  having  frt>iu  two  to  twelve  knives 
ore<lges;  also  burrs  or  saws,  similar  to  those 
used  for  cutting  teeth  in  brass  wheels,  to 
grofjve  and  tongue  the  edge  of  the  boards  or 
plank  a'-  tliey  jiiiss  thi-aigh  between  rollers,  or 
on  a  carnaKe,  by  the  surface  of  the  cylinder. 
6fi8*]  *The  shape,  form,  and  construction  of 
the  above  principle  mey  bevelled  in  abepe  and 
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position,  dimensions,  ftc. ,  f^till  the  same  in  nib 
stiince — rlie  '^urne  principle  i>r'Hlucing  the '•nw 
effect.  I  have,  by  experimeutai  opefatjfle. 
found  that  the  following  mfide  in  fonn  is  (hr 

best: 

"1st.  A  fnimc  comptwd  of  r-vi.  j»itnt.-s lA 
timber,  from  twelve  to  eighteen  feet  long,  abool 
six  by  ten  inches  broH<l.  plact-d  about  fifiet-o 
inches  apart,  fnimcMl  together  with  four  ginli'. 
one  at  each  end  and  at  c>«:]ua4  di^tanoe^  fn<ci 
the  center,  and  liu&h  with  the  under  i>ide.  Thi> 
frame  la  supported  by  poeta  of  a  pmpt-r  IcDgth. 
frame<i  into  the  \uidcr  bide  of  the  al  on-  ;  :m* 
of  timber,  and  braced  so  as  to  be  of  sufficicai 
strength  to  maintain  the  operative  porta.  Thm 
is  pi  need  n  rolli  r  in  the  center,  of  metal  or  bard 
wo<Ki,  acraiis  the  fmme.  the  surface  of  thp  mliet 
iK'ing  even  with  the  surface  of  the  frrtmr;  di- 
rectly above,  and  parallel  with  ihi**  roller  i- 
hung  the  cylinder,  with  two  or  four  spiral  edf»> 
or  knives,  six  to  ten  inches  diameter,  and  bunt 
on  a  cast  steel  arbor,  resting  in  movable  bou» 
attached  to  the  sidea  of  the  framr.  sn  as  to 
the  rylindor  up  and  d<»wn  fruni  tli.  ^t-r 
give  the  thickn«»ss  of  the  timl»er  to  he  ptaned. 
On  each  side  of  the  cylinder  is  placwl  a  pairef 
feeding-rollei-s,  of  hard  wood  or  mrt:d  thf  tus 
der  one  of  each  pair  lieing  level  with  llie  trnter 
one.  The  upper  ones  are^hung  in  boxe«.  which 
are  pressed  down  with  springs  or  weights,  so 
that  when  the  timlier  comes  l)etween  thm. 
ihey  will  hug  and  <,irry  it  tlirouiih  Tbes* 
rollers  are  connected  and  turned  by  wlieds,  si 
a  velocity  of  about  twelve  feel  surface  of  the 
roller  per  minnte.  The  eylinder  with  tw».  nlsn-^ 
to  make  about  two  thousand  rive  hundnM  nv 
olutiona  per  minute,  culling  five  thovmnd 
strokes  every  twelve  feet;  this  can  be  varied 
according  t«  the  numlier  of  i-dges,  power,  and 
velocity  of  the  different  parts.  The  power  i» 
athiched  to  the  cylinder  by  a  bolt  nutoio|;  oe 
a  pulley,  on  the  outward  end  of  the  cvlioder 
shaft.    Each  way  Ttoux  fhe  fi  etlimr  n-^lr^  i" 

E laced  rollers  about  two  feel  apart  for  the  Un 
pr  to  rest  on  while  mnningtliroogb.  On  im 
side  of  the  frame  f  i'-icned  :i  '^tr.iiiiht  e'!;v. 
serve  as  a  guide,  lined  w  iih  metaJ :  uu  \  Ik  other 
side,  rollers  are  placed  in  a  niece  of  timh^ 
which  is  proved  up  to  the  plank  or  l)o«nl  lo 
keep  it  close  to  the  guide  or  htraighl  edgt  by  ■ 
SJ11  ]■.]:[  The  grooving  and  longuingU  done  by 
burrs  or  circular  cutters  similar  to  a  aaw;  tbew 
burrs  ere  hunj^  on  perpendjcuHar  apindles.  tt» 
arliors  of  which  rest  in  boxes  ritt.irhfd  to  tlw 
inward  side  of  the  frame,  a  burr  on  one  side  ti> 
cut  the  groove,  and  on  the  other  is  placed  two 
burrs,  just  as  far  np:-'-'  the  thiekxiessof  Ihc 
above  one,  for  c  uliini:  ilic  «rcH)ve.  \t  nr  war 
one  end  of  the  frame  is  hung  a  shaft,  with  » 
drum  or  roller,  from  which  lK:lt!>  passomU) 
pulleys  on  each  spindle  of  ihe  burrs  or  chtdv 

e'lftet^,  whieli  rnii'-t  hii\e  almut  J  be 'Sllilf  vflot 

ity  ol  the  cylinder.  TiM»a  kwin^  ftpe  plso^i 
on  one  aide  of  the  cylinder*  cy;>{>(j»iie 
''iillwt.  -I)  iis  li"  CUT  the  Tongue  lo  [*6S4 
ni  (*(  li  till-  LTioove^  uu  lUu  uiii^  side  of  tbe C^'- 
sndcr  h  au  ar'ior  pereUel  Wl%'thc  cvtimlpr.  (A 
which  is  placed  drouler  rwter*  for  pknb? 
the  edges  of  the  hmrd  or  plank  as  tbqf  IP*» 
llipiuuh.  Tlie  eJiIlrr  (»n  ihe  .side  OcXttQl^ 
guide  is  slatiouaty  o . 
one  is  movable  in  tlil  t 

screws  lo  act  It  lor'dHBSfct  widths.  AWt 
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n;ns  from  a  pulley  on  the  end  of  the  arbor, 
out»uIe  the  frsiiiic,  to  llic  siiM  dnun,  as  also 
the  Huae  from  the  cvUodur.  each  having  about 
tbe  same  motion.  The  fceding^rollera  are  put 
in  motion  by  a  Ix  l'  fruin  tlic  slow  psirt  of  the 
driving  power.  1  have  aho  inii  in  operation  a 
(.^arriag**  for  fi-edin^.  but  rollers  aave  the  time 
of  runniu;?  the  r.irri;i:r«'  hivk. 

"Now.  what  1.  ll»e  said  Uri  Ktmuous,  con- 
sider and  claim  as  my  improvement,  and  for 
which  I  solicit  a  patent,  is  as  foUows,  namely: 

"  1st.  The  principle  of  planinpr  boards  and 
pl.mk  with  a  tr.i.ny  moiioii.  \vlth  kniscs  or 
tdgcR  ou  a  cylmUcr,  placed  upon  the  eamc. 
Mraight  or  spiral,  as  before  described,  which  I 
pMt  in  operation  at  Syr^^cuso.  in  the  County  of 
Onondusja,  in  tlie  State  of  New  York,  in  the 
enrly  part  of  the  year  lHi4. 

■  'id.  The  burrs  for  grooving  and  touguing, 
ill  ecmtradistinction  from  the  mode  us«xi  bv 
Williarn  Woodwortb,  be  using  th«  dttckbill 
eutt«rs. 

"8d.   The  feeding,  by  running  the  limber 

ihrough  on  a  cjiri  i.i  n-,  or  Ix'tween  feeding  roll- 
er*, guided  by  a  fjUaiijlil  edge,  tvs  before  de- 
(-pribt-d. 

•  In  T.  stimnny  that  the  aforegoing  is  a  true 
MA'citicatiuu  uf  my  said  improvement,  as  before 
(lescrilied,  I  have  herunto  set  my  hand  and 
x«d .  the  eighth  day  of  April,  in  the  year  of  our 
I/>rd  one  thousand  eight  hundrwi  and  tweoly- 
»in«.  (Signed)  Uiti  KsitCONA. 

"Wituetises:        Tuos.  Tuuma8, 

**SiiAs  Hathawat." 

On  the  imh  of  May,  1820.  the  mid  Emmons 
-old  hi*-  »  nfiro  intnrp«;t  in  th"  last  mrnfinned 
patent  to  Daniel  11.  Toogood,  Daniel  ilalstcad, 
and  William  Tyack,  by  tbe  following  instru 

mcnt  ■ 

Jf  itt  J  f'na  k'minou4  to  'JVH^f/fx'U,  IlaUkud,  and 

"  Whi  icii-  I'ri  Iviiiiums.  of  tlic  Sijilc  of  Xcw 
York,  muchiDiHt,  has  received  letters  patent  of 
the  United  StiUes  of  America,  dated  April  25th, 
Mrif  thousand  ciirht  Jnindred  and  twr  nty  nine, 
[for]  tla*  full  and  exclusive  right  and  lii>erty  of 
making,  constructing,  udng.  uml  vtnding  to 
•  iihers  to  Ix*  used,  a  new  and  useful  improve- 
ment m  the  mode  of  planing  floor  plank,  and 
grooving  and  touguing,  and  straightening  the 
edges  of  the  same,  planing  boards,  straighten- 
ini^  and  planing  square  limber.  &c. ,  by  machin- 
<  ry.  It  one  operation.  Called  the  cylindrical 
pUnin^  machine. 

ow,  know  aU  men  by  these 
prewnt"-',  thnt  I,  t'li  Emmons,  nf  the  city  of 
New  Viiik,  iu  cDiisidrralinn  of  live  dollars,  to 
t»  111'-  in  hanil  paid  liy  I>aniel  II.  Tmigood. 
Daniel  Halstead,  and  William  Tyack,  all  of 
mid  city  of  New  York,  who  ftilly  viewed  and 
('ousi<lere<l  the  saitl  improvcincnl.  and  the  sjiid 
uiitenl  and  speciticaiions  thereiu  coutaiucd, 
have  granted,  sold,  and  conveyed,  and  by  these 
prr«;(  nt^  I'o  irrant,  sell,  and  convey,  to  tfic  said 
Daniel  H.  Toogv>i>d,  Daniel  Ilalstead,  and  Will- 
iam'^ack,  their  h<'ir^.  <  xeeutors,  administra- 
tors and  ajssigns,  the  full  and  cxrlu'tve  right 
and  liberty  derived  from  the  wiiii  [jatent,  of 
making,  using,  and  vending  to  others  to  be 
OMUie,  used,  and  hold,  the  said  improvement, 
wlliiln  and  throughout  the  United  States  of 
America.  To  liftve  and  to  hold  and  enjoy  all 


the  privileges  and  benefits  which  may  iu  any 
way  arise  from  tlie  Hjild  improvetncnl  by  virtue 
of  said  letters  patent.  And  1  do  hereby  em- 
power the  said  Daniel  H.  Toogood.  Daniel 
Halstead,  and  William  Ty.irk,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  to  com- 
mence and  prosecute  to  final  judgment  and 
execution,  at  their  own  cost,  any  suit  or  suits 
against  any  person  or  penwins  who  shall  make, 
use,  or  vend  the  said  improvement,  contrary 
to  the  intent  of  the  said  letters  patent  and  law 
la  Budh  case  made  and  provided,  and  to  re> 
ceive,  for  their  own  bi'nefit.  the  avails  thereof, 
in  such  manner  as  I  might  do. 

"  In  witness  thereof.  I  have  hereunto  set  my 
hnnd  and  '-i  id.  (lii--  sixteenth  day  of  May,  in 
the  veur  of  our  LoiU  one  thousand  eight  bun 
dreo  and  twenty-nine. 

"Uri  EM.MOJJ8.  [heai<.] 

"  Witnesses:  Thomas  Ap  Thomas. 

"  Alex.  Dkddeb." 
"City  iiiul  County  of  New  York,  n*.: 

*'  lie  it  remembered,  that  on  the  sixteenth 
day  of  May,  in  the  year  of  our  I..ord  one  thou 
sand  eight  hundred  and  twenty-nine,  before 
me,  personally  appeared  Uri  Kmmons,  known 
to  mo  U)  lie  the  pcrMfn  described  in,  and  wlio 
executed,  the  within  deed,  and  acknowledged 
that  he  executed  the  same  for  the  purposes 
therein  mentioned;  and  there  >irin!^  no  material 
alteratious.  erasures,  or  iutcriineuiiuuM.  1  aiiow 
the  same  to  be  reeoideil. 

"  Thomas  Thomas,  ( Oinmissioner,  &c." 

On  the  2^jth  of  November,  1829,  the  follow- 
ing  mutual  deed  of  assignment  was  executed 
between  W%>(tdu<^rth  and  Strong,  on  the  one 
part,  aud  Toi»go<Kl,  ilalstead,  Tyack.  and  Km 
mons,  on  the  other  part,  by  which  \Yood\v(>rili 
and  Strong  convey  to  Toogoml,  Ilalstead.  aud 
Tyack  all  their  interest  in  Ine  patent  of  Decern - 
hi-r  27tl).  in  the  followini:  places,  nann  ly: 

Iu  the  city  aud  County  of  Albauy,  in  the  State 
of  New  York;  in  tbe  State  of  5laryiaod,  ez- 
rrpt  the  western  part  which  lies  west  of  th<^ 
liluf  Kidi^e:  in  Tennessee,  Alal^amn,  South 
Carolina,  Georgia,  the  FloridaSt^liOuisi  [*0o6 
ana,  Mi-vs<niri,  and  the  territory  west  of  the  'S\\t 
sissippi;  a.ud  Tixigood,  ilalstead,  Tyack,  and 
Emmons,  conveyed  Uy  Strong  and  Woodworth 
all  their  interest  in  Emmons's  patent  of  2$th 
April.  for  the  rest  and  residne  of  tbe 

Unit'  i  S'  lii  by  whicli  niutiial  deed  of  assign- 
ment (he  parties  agreed,  that  any  improvement 
in  the  machinery,  or  aHeralkm.  or  renewid  of 
either  patent,  such  improvement,  aUrratinn,  or 
renewal  should  accrue  to  the  benetit  ul  the 
respective  parties  in  interest,  and  might  be  ap- 
plied  and  ti«;cd  within  their  respective  districts. 

Mutuni  JJffd  bcttcf^n  WoodtcorUi,  Strong, 
good,  IlaMead.  7\f*uk,  and  Emmons. 
"  Know  nil  iiK  u  by  thes4i  presents,  lluit  Will 
iam  WorKlworth,  uow  of  the  city  of  New  York, 
the  patentee  of  an  improved  method  of  planing, 
tongulntr,  ^rmoving.  «!cc..  &c..  plank,  boards. 
&c.,  bv  kiterti  patent  from  the  l.iiiied  States, 
datefl  f>eceml)er  *.2SUh,  18S8,  and  .lanies  Strong, 
of  tilt-  cily  of  Hudson,  in  the  State  of  New- 
York,  the  uhiiiguee  of  oue  equal  half  of  the 
rights  and  interests  secured  by  the  aforesaid 
letters  patent,  of  the  one  part,  and  Uri  Emmons, 
of  the  city  of  New  Ymv.  the  patentee  of  an 
improvemttit  In  the  mode  of  planing  door- 


Digitized  by  Google 


656 


SUPBSMB  COUBT  OF  THB  UMITBD  StaTB& 


IMi 


f»1ank,  and  grooviog,  tomxtiiog,  aud  htraightcQ- 
ngtbe  t'dirt'sof  Ihc  same.  &e  .  hv  letters  patent 
from  the  tnitcd  States,  dal<il  April  25111.  1829. 
and  Daniel  H.  Toogwd,  Duuii  l  llal^tiad,  and 
William  Tyack,  of  the  city  ut  >m  v.  Vuik.  the 
aKsignees,  by  deed  dated  the  16lh  day  of  Ma}', 
1829,  of  all  the  rights  and  interest  secured  by 
the  lart  ftforesnid  patent  to  said  Emmons,  of 
the  otlit  r  [lart,  in  f  onsideration  of  the  follow- 
ing covcuauls  aud  agrcemeuts,  do  hereby  cov- 
enuit  and  agree  as  fbllows: 

**  First.  The  l^u.id  Woodwnrth  find  Strong, 
and  ih^'ir  sissigns,  have,  and  hereby  do  si-ssign 
to  the  Miid  Toogootl,  Halstend,  and  Tj'ack,  and 
their  assigns,  nil  their  right  and  interest  in  the 
aforesaid  patent  to  William  Woodworlh.  to  be 
gold  and  used,  and  the  plank  or  other  materialn 

Srep^n'd  thereby  to  be  vended  and  used,  in  the 
ftUoving  places,  namely:  In  the  dty  and 
County  of  Albany,  in  the  .Slate  of  New  Y«»rk; 
in  the  Statu  of  Miirvland,  except  the  western 
part  thereof  which  lies  west  of  the  Blue  Ridge; 
in  Tennrs'^rc,  MI<si8sippi.  Alabama.  South 
C'aix>iina,  Georgia,  the  Floridas,  Louisiana, 
and  the  territoiy  west  of  the  Uiver  Mississippi, 
and  not  in  any  other  State  or  place  within  the 
lioiils  of  the  United  States  or  the  territories 
thereof.  To  liavc  and  to  hold  the  rights  and 
privileges  hereby  granted  to  them  aud  Ibeir 
Bwignii  for  and  during  the  term  of  fourteen 
yean*  from  tli<-  date  of  the  paff-nt ;  and  they  are 
altK)  uulhorized  to  protieuute,  at  their  own  costs 
and  charges,  any  violation  of  Uie  mid  patent, 
in  ilie  same  manner  as  the  |MUentee,  Wood- 
worlh, might  lawfully  do. 

•  Sffondly.  Thes;iid  Emmons.Toogood,  llal- 
C57*]  stead,  aud  T}aek,  *in  coubideralion 
aforesaid,  have,  and  hereby  do  covenant  and 
agree  to  assign,  and  do  a.s^iu'n.  for  tlicm-i  lvi-N 
aud  aligns,  to  the  said  Woodworlh  aud  Strong 
and  their  asdgns,  all  their  rieht  and  interetit  in 
the  aforesaid  pntent  i^rnntcd  to  the  8nid  L'ri 
Emmons,  to  Ije  hold  and  us>cd.  aud  the  plauk  or 
other  material  prepared  then  by  to  be  vemled 
and  \i^v<\.  in  ail  aud  singular  tlu-  rest  and  resi- 
due oi  iLe  L  idled  Slates,  and  ihe  territories 
thereof,  that  is  to  sjiy.  in  all  places  other  than  in 
those  eapecially  assigned  to  the  said  Toogood, 
Ha1stf»d,  and  Tyack,  as  aforesaid.  To  nave 
and  to  hold  the  said  rights  and  jirivili  gt  >  lu  n  - 
by  gruuled  to  them  aud  their  assigns  for  and 
dunog  the  term  of  fourleen  yeai-s  from  the 
ilale  of  the  said  letters  patent  to  the  .''aid  Uri 
Kmmons;  and  ihey  are  al&o  aulliorized  to  pros-  ■ 
ecuie,  at  their  own  costs  and  charges,  any 
violation  of  the  said  patent,  in  the  same  man- 
uer  as  the  patentee,  L'ri  Emmons,  might  law- 
fully do. 

••'rhinlly.  And  the  two  parties  further  agree, 
that  any  improvement  In  the  madiinery,  or 

alteration,  or  renewal  of  cither  patent,  such 
allenitiou,  improvement, or  renewal  shall  accnir 
to  the  benefit  of  the  respective  parties  iu  inter 
est.  and  may  l>e  appli' d  ancl  used  within  their 
respective  uislrict.s  as  lu  reinln  fore  designated 
Witness  our  hands  and  seals,  at  the  city  of 
2iew  York^e  28lh  of  November,  Itf^id. 

"  Wn.LTAM  WOOBWOHTB.    [SKAl..  i 

"  JaMI.s  SriioNG.  [SKAL. 

"  William  Tyack.  [skal. 

'*D.  H.  TfKXiooD.  'f<SAXi, 

"Dami  t  H  1. stead.  seal. 

"Uri  £MiioN».  [seal. 
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Sealed  and  delivered,  in  pre>eaceol 
"  Thomas  Ap  Thomas, 
"WIt0Cs.s  to  the  signing  of  Toogood,  T^aA, 
Halstead.  ana  Emmons  " 

Under  this  mutual  assignment,  tiit  rt^pertirc 
parties  and  their  aviignees  would  poaes  thr 
following  rights,  oamcTy :  if  they  claimed  mda 
Woodworlh  s  patent,  to  use  the  Rame  for  fiw- 
tern  years  from  tlir  21)th  of  r><  <.\  uilier.  1838. 
tliat  IS  to  say,  uniil  the  29th  of  December.  \m, 
and  If  they  chdmed  under  RmmoBip's  patcai 
to  use  the  pinne  for  fourteen  years  from  the 
25th  of  April.  1829,  that  is  to  say,  until  the  25ti 
of  April,  1843. 

On  one  or  tlu-  otlHT  of  tlif-o  days,  thenrforr, 
if  things  had  rcmainctl  iu  lh%:  same  C(>nditi<»B. 
all  rights  either  in  the  patentees  or  their 
signer  would  have  ceasea,  as  f ar  aa  req>eclcii 
an  exdustve  use  of  the  tbini^  patented. 

In  \^'r<0.  ('on^rL■ss  pa-M  d  .-.n  act  from  wLidi 
the  following  is  an  extract,  and  the  coiuinic- 
lion  of  which  was  the  chief  controversy  <Ait 
ai>prnvcd  4th  July.  1836,  ch.  857,  5  Lin  & 
lirown  s  ed.,  117,  *sec.  18):  "  And  beH[*6l>8 
further  enacted,  that  whenever  nnj  patenter  d 
an  invention  or  discovery  shall  dc^sire  an  exti-D 
sion  of  his  patent  beyond  the  term  of  its  limi*.- 
ation.  he  may  make  application  thortfdr.  12 
writing,  to  the  Commissioner  of  the  Palest 
Office,  setting  forth  the  grounds  thereof;  nd 
the  commis>ionf'r  nhall,  on  the  applicantV  psi 
ing  the  sum  ot  forty  dollars  to  the  crtdit  of  the 
treasury,  as  in  the  case  of  an  oriifinal  appllca 
tion  for  a  patent,  cause  to  he  }.ulif:>]HHl  in  oc*" 
or  more  of  the  principid  newi5pa;.t:rA  in  ib« 
city  of  Washington,  and  in  such  other  p»pir 
or  papers  aa  he  may  deem  proper,  publlilieil  k 
the  section  of  country  most  intercMed  ad- 
v(  rsely  to  the  i  xtt  n^ion  of  th<  jvirmi.  i  m^tict 
of  such  application,  and  of  the  time  and  place 
when  and  where  the  same  will  be  consdefel 
tliaf  any  person  may  appear  and  show  caa* 
why  Ihe  extension  should  not  Ik?  granted.  AnJ 
the  Secretary  of  Btate,  the  C'ommis&ioD^r  -»f 
the  Patent  Oflice,  and  the  Solicitor  of  tl« 
Treasury  shall  constitute  a  board  to  hejir  »n<\ 
decide  upon  the  evidence  produced  beforr 
them,  both  for  and  against  the  extenaioii.  ab  i 
shall  sit  for  that  purpose  at  the  time  and  pUft- 
designated  in  the  i>ul>li^lird    n.itlic  flle^^>^ 
The  patents  shall  furnish  to  the  saifi  U«riJ » 
siateuii  nt  in  writing,  under  oath,  of  the«.^'- 
t.'iinc*!  value  of  flif  itiveuliou,  and  of  hfc-  tv- 
ceiptij  and  expcndituix-s,  sufticiently  in  dda  . 
to  exhibit  a  true  and  faithful  account  of  !<*• 
and  protlt  in  any  manner  accming  to  him  It^*^ 
and  by  reason  or  said  invention.    And  if,  up" 
a  hearing  of  the  maiti  r.  it  shall  appear  to  tb- 
full  and  entire  satisfaction  of  saia  ooaxd. 
ing  due  regard  to  (he  public  intei«et  Chinvm 
that  it  is  just  and  proix?r  that  the  term  of  th- 
I^atciil  sl)otiUl  be  rxtiTidoil,  by     Asutt  i»f  tin 
juitcnWf.  witlioiii  n*'i:li-ct  or  faidi  upoD  hi* 
put.  havinu'  laiU'fi  to  (ttilain.  from  thr  u* aa^ 
sa!r  (jf  his  inv  iitinn,  :i  riasonuble  remuntti 
lion  lor  th('  liinr.  in^rtnuify.  and  e-xpcft*  I*" 
slowed  upon  the  same.  ayaU  the  inuxKiurtiM] 
thereof  Into  use,  It  shall  %e  the  Jutr  of  tV 
<  •.Muni^^ioiRT  to  renew  and  extend  Ihr  pstdlt. 
b^  makiug  a  ceriiticiite  thereon  of  such  eilie 
sion.  for  the  tern  of  seven  years  from  i»l 
afii  r  the  exj)ir!iUon  of  ihe  term;  which  CcfdA- 
uae,  wiih  a  certiflcatitjtf^said  board  of  tksfe^ 
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itiil^'iiu  nt  and  opinion  as  fifon";airt,  shall  be 
enUTt-d  oil  jtc-ord  in  the  patent  office;  and 
tlit  reupon  the  said  patent  shall- bave  the  same 
elTcct  in  law     fluiutrh  it  had  been  originally 

Srauled  for  Uk-  Urm  of  twenty-one  years.  And 
le  ticnefit  of  meh  renewal  .>^liali  cxtt-iui  to 
aaMgne<^  and  grantees  of  the  ri^hl  to  use  the 
thin>,'  palentetl,  to  the  extent  of  iheir  respect- 
ive intert  >t  lln  i  i  in.  I'lovidcd,  liowcvcr,  that 
no  extension  uf  a  patent  hlmll  be  granted  ufler 
tbe  expiration  of  the  term  for  whldi  It  was 
oriirinally  is^  imi." 

On  the  Hd  of  Ftbruaiy.  16431),  William 
\\  Willi Nvurlh,  the  patentee,  died;  and  on  the 
14th  of  February,  ISnO.  William  W.  Wood 
worth  took  out  letters  uf  lulministruUuu  upon 
bis  e.state.  in  the  County  of  New  York. 
In  1S42.  WUliam  W.  Woodworth.  tbe  ad- 
Tniniatrator,  applied  for  *au  exteDuon 
of  ihi-  pa;«  n!  under  the  above  recited  Act  (  ' 
iSm.  anil  on  the  laih  of  November,  1842,  the 
brKtrd  i>mttcd  the  following  certiflcat<!: 

'■  In  the  mrjftt'r  of  th  ' aj)p!ii- I'ion  of  William 
W.  Woodworih,  ndiuiai^Lrulur  ou  the  e.slatu  ol 
WiUiam  Woodworth,  deceased,  in  writing  to 
the  commissioner  of  patents  for  the  e.vieusion 
of  the  patent  for  a  new  and  useful  improve- 
ment in  the  meth<Kl  of  plaining',  '.onguing,  and 
^ruoviug.uud  cultiug  into  moulding,  or  either, 
plank,  boards,  or  any  other  material,  and  for 
retluciug  tliL-  sune  to  an  equal  width  and  thick- 
ncHs;  and  also  for  facing  and  dreading  brick, 
aod  cutting  mouldingn  on,  or  facing,  metallic, 
mineral,  or  other  .siu»»tances,  granted  to  the 
>>aid  William  Woodkvortli,  deceji»ed,  ou  the 
'JTtb  day  of  December,  1828,  for  fourteen  years 
fromsttld  27th  day  of  Decem))er. 

The  appliciint  having  paid  into  the  treasury 
the  sutii  of  forty  dollars,  and  Iiavinj^  f'iini>iicd 
to  Vhc  uudereiguud  a  statement  in  writing, 
under  oath,  of  the  ascertained  value  of  tlie  in- 
vention, and  of  the  receipt  and  expenditure^ 
tliureoo,  sufficiently  in  detail  to  cxliibit  a  true 
and  faitiiftil  account  of  loss  and  protit^  in  any 
msmner  accruing  to  said  patentee  from  or  by 
reiison  of  said  inventiof! ,  and  notiee  of  applica 
lion  having  been  given  liy  liie  <  i 'iimiissioner of 
pat<  Ota,  according  to  law,  tiuid  boanl  met  at  the 
time  and  place  appointed,  namely, at  the  patent 
(»niee.  <>n  tile  I  t  Si  pt.  iuber.  I^IS.  and  their 
iiu  eliugs  having  been  couiiiuRd  by  regular  ad- 
journment, tmiil  this  16th  day  of  November, 
IH42,  they,  on  that  day.  lieaid  the  evidence 
linMluced  lH!lore  them,  IjoiU  fur  uud  against  the 
extension  of  said  patent,  and  do  now  certify, 
that,  upon  hearing  of  the  matter,  it  appears  to 
their  full  and  entire  satisfaction,  having  due 
n  :^^ard  tf>  llu-  public  interest  therein,  that  it  is 
juttl  uoU  proper  that  the  term  of  said  patent 
abouid  be  extended,  by  reason  of  the  patentee, 
without  ncglf'f't  on  lu^^  pjirf,  haviiiLr  faiV  d  tn 
ubtain  from  the  uae  and  ^ale  of  his  invention  a 
reaaonabie  remuneration  for 
•tnd  expense  l>eslow^»f|  upon 
utuoductiou  thereof  into  use. 

"  Washington  dty,  Patent  Olfice,  November 
16lb.  lim. 

"DAHrei.  Wkbbtbr, 

"  Si  ( retary  of  State. 

"■  Solicitor  of  the  Treasury. 

"HkSRY  L.  El.T^sWORTIt, 

"  Ckjmmisaiuuer  of  Patents." 
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'  the  tlme,iiigenuit7, 
1  the  same,  and  toe 


And  on  llie  sjune  day  the  cominisdoner  of 
patents  ihisued  tin-  following  ct  iiiii<  ale: 

"  Wherejis.  uoon  the  petition  of  William  W. 
Wondudtth,  administrator  of  ihe  evfatc  of 
William  U  i>odworth.  deceufttd.  fur  an  i  xten- 
8ion*of  the  within  patent,  granted  to  [  (>(I0 
William  Woodworth.  deceased,  on  tlie  27th 
day  of  December.  Ib28.  The  Board  of  Com- 
missioners, under  the  isdi  seriioii  of  the  Act  of 
Uougresa  approved  the  4th  day  of  July,  1880, 
entitled  *  An  Act  to  promote  the  progress  of 
useful  arts,  to  repra)  all  a<  and  part.s  vf  acts 
herelofofe  made  tor  that  purpose,'  did,  on  the 
16th  day  of  November,  1843,  oertify  that  the 
said  patent  ought  to  be  extended. 

"Now,  therefore,  I.  Henry  L.  Ellsworth, 
commission( r  of  patents,  by  virtue  of  the  power 
vested  in  me  by  said  eighteenth  section,  do  re- 
new and  extend  said  patent,  and  certify  tliat 
i!ie  >  iine  is  hereby  extended  fni  tlie  t(>rm  of 
seven  years  from  and  after  the  expiration  of 
the  flrat  term,  namely,  the  27lh  dav  of  Decern- 
b(>r,  1842,  which  certificate  of  said  Board  of 
Cajuuniwiioners,  together  w  ith  this  certificate  of 
the  commissioner  of  patents,  having  been  duly 
entered  of  record  in  the  patent  ollice  the  said 
patent  now  has  tiiesame  ellect  in  law  iis  though 
the  term  had  been  originally  granted  for  the 
term  of  twenty  one  years. 

"  In  testimoney  whereof ,  I  havccaused 
the  seal  of  the  [citi  at  ollu  eto  Itehere- 
[aSAL.]   unto  aflixed.  thin  lUih  day  of  No- 
vember, 1842. 

"  Hkniiy  L.  ELi.swuitnr 
**  *'  Commissioner  of  I'atenis.  " 

On  the  2d  of  January,  1843,  Wiliiani  W  . 
Woodworth,  the  administrator,  illed  the  fol- 
lowing disclaimer: 

"  To  all  men  to  whom  these  presentJ*  -Iiall 
come,  1,  William  W.  Woodworth.  of  Hyde 
Park.  In  the  County  of  Duchess  and  State  of 
Xev.  York,  Esq.,  T  am  adniiius-trutor  of  the 
g*KKis  and  estate  which  were  of  William  \Voo<i- 
worth,  deceased,  hereinafter  named,  send  greet- 
ing: 

■•  Wherea*  letters  patent.  Ix-aring  daieon  the 
twenty-seventh  day  of  December,  in  the  year 
of  our  liord  eighteen  hundred  aod  iwenty- 
el^ht,  were  graniCd  by  the  Unitefl  States  to 
\\  I'diani  Wimdsvorili,  now  deceased,  f^r  :ui  im- 
provement in  tiie  metiiod  of  planing,  tonguiug. 
groovin^s  and  cutting  into  raouldinf^,  oreltlier, 
boards,  plank,  or  any  ritlu  r  material,  and  fr.r 
reducing  the  same  to  an  equal  width  and  tliick- 
ness;  and  also  for  facing  and  dressing  brick, 
and  cutting  moulding!K  on,  or  facin*.;,  metallic, 
mineral,  or  other  substances.  And  whereas, 
hefine  'he  term  of  fourlven  years,  for  which 
the  aaid  letlcrn  patent  were  granted,  had  fully 
expired,  such  proeoeiKngs  were  bad  that,  pur- 
"Pliant  to  the  ar  t  of  Con.:rf  <^  in  siich  case  ntade 
and  provided,  tlw  said  le'.t*  r*  patent  were  re- 
newed or  extended  for  the  term  of  seven  years 
from  and  afti  r  ;lie  expiration  of  the  said  term 
of  fourteen  yeur.s.  ami  to  the  certificate  grant- 
ing the  said  extension  and  renewal  unto  me  in 
my  said  capacity,  lx»ring  date  on  the  sixteenth 
day  of  NovemwT  now  last  past,  and  which  is 
duly  rec  ords  vl  aeeordinLr  !"  .let  of  ('(iriLTres.;  iii 
that  behaif.  reference  is  *hercby  mttdc,  l*001 
as  showing  my  title  and  interest  In  and  to  the 
said  letters  [latent. 

"And  whereas 


the  said  WiUiam 


Wood- 
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Wfirtli.  through  inadvcr  rifue,  accident,  or  mis- 
tflke  in  his  application  for  letters  patent,  made 
his  specification  of  claim  too  broad,  in  this, 
ntiinelj',  that  he,  the  said  William  Wixxhv  rtli, 
claiined  as  bis  improved  method  the  applica- 
tion of  circular  sawn  for  reducing  floor  plauk 
and  otlicr  material  to  width,  of  which  he  was 
not  the  origiiuil  -Aud  ilr^i  inventor.  And  where- 
as some  iiialcriai  aud  5*nliRtHntial  piirt  of  the 
.•yiid  patented  thing  yxm  .in>'ly  aiui  truly  tin-  in- 
vfulion  and  improvenlieuL  ul  ilie  imd  William 
Woodworth. 

"  Now  therefore  know  ye,  tliat  I.  the  said 
WiUlam  Woodworth.  in  my  capacity  aforesaid, 
and  as  tlie  person  to  whom  tue  saiil  cci  fificnte 
was  granted  as  aforesaid,  have  disciaimedi  and 
do  by  these  presents,  for  myself,  and  for  all 
claiming  under  me,  disclaim,  all  and  any  ex- 
clusive right,  title,  property,  or  iutcrest  or,  in, 
or  to  the  application  of  <:ircular  saws  for  re- 
ducing tloor-plank  or  other  materials  to  a  width, 
by  reason  of  the  aforesaid  letters  patent,  and 
the  at'ort-HJiiil  rt  iu'wal  or  cxti'ission  IliL-rcof. 

"In  tcHiimony  whereof,  1  have  hereto,  in 
my  capacity  aforesaid,  set  mj  YatoA  ftiKl  aeal, 
oti  Dlis  second  day  of  January,  ta  the  J«ar 
eighteen  hundred  ami  forty-three. 
"Wii^mamW.  Woodworth, 

"  Administrator  of  W.  Woodworth,  [seal.] 
dccca-sed. 

"Executed  in  prc-eiu-i-  of 

"  CHA8.  W.  £mRS. 

•*B.  R  CuRTia." 

In  March.  1843.  Woodworth,  the  adminis- 
trator, made  an  asNi-,'nment  of  his  patent  rights 
in  some  of  il\e  Stales  lo  James  G,  Wilson,  the 
plaintiff.  At  what  time  the  assignment  was 
made  for  New  York,  the  record  in  that  case 
did  n(>t  8iate.  but  it  was  one  of  the  admitted 
facts  that  he  was  the  grantee.  The  assignment 
first  referred  to  was  recorded  in  the  patent - 
office  in  liber  4,  pp.  291.  292.  on  the  20th  of 
March.  1843. 

On  (he  9th  of  August,  1848.  the  adminis- 
trator assigncil  his  right  to  Wilson.  In  and  for 
the  State  of  Maryland. 

On  the  2ttth  of  February,  l84o,  Congress 
peased  the  followinj^  act: 

"  An  ilct  to  extend  a  patent  heretofore  granted 
to  William  Woodworth. 
*•  Be  it  enacted  by  the  ^nate  and  House  of 

Ikepresciitativi-N  of  'he  United  Slates  of  A  inerieu 
in  Congrct>s  assembled,  'I'hat  the  patent  grunted 
to  WUnam  Woodworth  on  the  twenty-aeventh 
(\[\y  of  December,  in  the  year  one  thousand 
eight  hundred  uud  twciuy  eight,  for  his  im 
proTement  on  the  method  of  planing,  longuing, 
groftvihg,  and  cutting  into  mouldings.or  either. 
OO-  -  J  plank.  boar<ls,  or  *any  other  material, 
and  for  reducing  the-  same  to  an  e(|unl  width 
and  thickness;  anti  also  for  facing  aud  dressing 
brick,  and  cutting  mouldings  on  and  facinr 
several  ottier  sul)>I'inro?i.  a  deMcriiilioii  nf  which 
i.s  given  m  a  schedule  unn«'Xtil  to  the  letters 
patent  granted  as  aiotesiud.  be,  and  the  same 
IB  hereby  extended  for  die  term  of  seven  years 
from  and  after  the  27lli  day  of  December  in 
the  year  one  thousand  eight  hundri'daud  forty 
nine;  and  the  commissioner  of  patents  is  hereby 
directed  to  make  a  certificate  of  such  extension 
in  the  name  of  the  administrator  of  the  ^nid 
William  Woodworth.  and  to  append  an  au« 
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thentlcated  copy  thereof  to  the  original  leuer- 
\  patent,  whenever  the  same  shall  W  r»vjuatt«l 
I  by  the  said  admiuislrutor  or  his  assdgna. 

"  Approved  February  26,  1&45. 
j    "A  true  copy,  from  the  roll  of  this  office. 

"  R  K.  Cbalia  Chief  Ctofc. 
j      Departmeat  of  Slate.  March  8.  1843.** 

I    A  nd  (  n  T !    :M  of  March.  1845.  Ilio  foUowfav 

certiticute  wils  issued: 

'  •  In  conformity,  Uierefore.  with  the  dirw 
I  tions  in  the  said  act  cnntHined,  I.  Henry  L. 
Ellsworth.  Commissioner  of  Patents,  do  Wrcby 
certify,  that  the  patent  therein  descril>ed  i>.  br 
I  the  .said  act,  extended  to  William  W.  Wooi 
'  worth,  administrator  of  said  William  Wood 
worth,  for  the  term   -f  even  years  fnm  sr-i 
after  the  twenty  sevcutfi  day  of  Dec«inl*r.  ta 
the  year  one  thousand  eight  hundred  and  forty- 
nine;  and  this  certificate  of  such  extension  i* 
made  on  the  original  leiars  patent,  on  die  ap- 
plication of  William  W.  W^oodworth.  the  sd 
ministrator  of  the  said  William  Woodwoitli. 
In  testimony  whereof.  I  have  earned  the 
seal  of  the  patent  offi*  e  to  be  ittPe- 
lu  a.}  unto  affixed,  thia  8d  day  of  Xardt. 
184«. 

"  HkNRT  L.  ELI.SWOnTTT. 

"Commissioner  of  Patents" 

On  the  8th  of  July.  1846, «  new  pataBt  mt 
issued,  with  an  atnedded  tpedAeam,  m  fol- 
lows: 

"  The  United  States  of  America  to  all  to  whom 
these  letters  patent  ^llall  euni*-: 
"  Whereas,  William  W\  Woodworth.  admia^ 
istrator  of  WnihuD  Woodworth,  deoeassd.  of 

Hyde  Park,  N.  Y.,  has  alleged  that  sdd  Will 
iam  Woo<lworth  invented  a  new  and  UHcful  im- 
provement in  machines  for  planinc,  tonguiog. 
and  grooving,  and  dres.sinir  boards.  4c.,  for 
which  letters  Duleul  were  granted,  dated  Iht- 
27lh  day  of  December.  1828.  which  letters  pi.: 
eat  have  been  extended  (as  will  appear  by  ibe 
certlBcates  appended  thcfcto.  copies  of  wlSA 
are  hereunto  attached)  for  fourteen  years  from 
the  expiraliou  of  said  letters  patent ;  and  which 
letters  patent  are  hereby  cancel  lied  on*ac  [*663 
count  of  a  detVf  li-.r  specilifatifm,  which  b» 
states  lias  not  ix-en  known  or  used  before  iiiJ 
William  Woodworth "s  application;  ha*  maic 
oath  that  he  is,  and  that  said  William  Wood 
worth  was.  a  citizen  of  the  United  ^ateS:  thst 
he  dots  verily  KeliL-ve  that  said  William  Wc««i 
worth  was  the  original  and  first  inventor  i« 
discoverer  of  the  said  improvement,  and  iltsi 
the  same  huih  not.  to  the  best  of  his  kno*kdi.T 
aud  belief,  been  previously  known  or  ujri 
has  paid  into  the  TreoMury  of  the  United  Stalt> 
the  sum  of  fifteen  dollars,  and  presenleil  i  ff 
titlon  to  the  commissioner  of  patents.  signifT 
ing  adesire  of  olituininu  ;in  <  \elii>i  ve  properiv  iii 
the  said  improvement,  and  praying  tiiatspau 
ent  may  be  i^nted  for  that  purpo«ie. 
I    "These  are  therefore  lo  ijrant.re  vi-rdiugtoltti* 
I  tothesuid  W  illiam  \V.  Wooti^uiih.  jn  iiuht  fvT 
the  heirs  iit  law  of        W.  Wo«)dwor:b.  tii.ir 
heirs,  adniiniDtrators  or  assiigns,  for  the  lertn^'f 
twenty  eight  yeat*  from  the  twenty  $«  v<ratfc 
day  of  DtcemlMjr,  one  thousand  eight  hundn\t 
anil  twenty-eight,  the  full  and  exclusive  riflit 
and  liberty  of  making,  constnicting.  Ufing,  sad 
vending:  to  o'hers  (o  be  0<ed,  the  -aid  im:::i''^" 

weal,  a  description  whereof  is  giv«n  to  uk 
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Tvonls  of  the  said  Willfnm  W.  Woodwdrth.  in 
ibe  sciiedule  hereunto  annvxed,  and  is  made 
pan  of  Iheee  prmeni^. 

tojilimony  wlurtof,  T  liavc  (;ni>-c'(]  tlusc 
Jettcre  to  be  made  patent,  aud  the  , 
[l.  *.}   »b\  tit  the  p:it(>nt  office  has  been  j 

hcrciintn  affixrd. 
**Givi:n  uii(ier  my  IkuhI,  ul  the  city  of  W;i>U- 
Injzton.  tlii.H  ei<?hth  day  of  July,  iu  the  year  of 
otir  Lord  one  Ibousand  eight  hundred  and  for- 
t?-flve,  "aud  of  the  indeptndeuce  of  the  United 
8ta(e«  of  America  the  seventieth. 

"  J  AM  BrCHAKAJi, 

''Secretary  of  State." 
"  Count)  ivi^Ddl,  and  sealed  with  the  aeal  of 

ib«:  pttU'Ui  ottice. 

*•  HkNHY  II.  SyJ-VKSTIvR, 

"  .V(  ling  Com'r  of  Pattints.  " 

"  The  schedule  referred  to  in  the«e  letterst 
{vitent.  and  making  part  of  the  same: 

■  To  all  whom  it  may  concern :  Be  it  known, 
dial  ilie  following  w  a  full,  clear,  and  ex- 
net  flwcriptlon  of  the  method  of  planing, 
'ontruintr.  and  irroovinir  plaiik  or  Ijoards,  in- 
vented by  Willinrn  WotKiworth.  (k'<«ased.  and 
for  which  letters  patent  of  the  United  States 
were  ^t'-'m'  ('  to  him  on  t!ic  27th  day  of  De- 
trnd»er.  in  ilic  ymr  iHie  thou.Siind  ei;rht  hund- 
mi  anrl  twenty-ei;;ht;  the  said  letters  patent 
hiirinx  been  Burrendered  for  the  purpoee  of 
tleflcrtbrosr  the  aame  invenlfon,  and  pointing? 
out  in  wliMt  it  consist*,  in  more  dear.  full. 
exact  terms  than  was  done  in  the  origiual  spec- 
iflcation. 

664*1     *"  A7)u7idfd  S})eriju;ittai,. 

"  Tlin  pl;uik  or  honnls  whifh  iin-  to  be  planed, 
i<»ni:uyd.  or  gruovtU  an:  iir.''t  lo  Im:  rwluced  to  a 
xidth  by  inean^  of  circular  Raws,  by  reducing- 
wheels,  or  by  aav  other  mean.s.  When  circu 
l»r  saws  are  nsefl  for  this  purpose,  two  iiuch 
s.iwx  shoiilil  1k'  placed  iip(*n  the  ^mc  shaft,  on 
whicli  they  are  lo  be  capable  of  adjustment,  so 
'hat  thev  may  be  made  to  stand  at  any  re- 
*juired  fdntance  apart;  under  flirsc  tlu>  Imnrd 
or  phink  is  to  Ih*  force*!  forward,  and  brought 
to  the  width  required:  this  apparatu.s  and  pro- 
a-Ks  do  not  require  to  l>e  further  explained, 
•liey  being  well  understood  by  mechanicians. 

"  When  what  has  lx*en  above  (K  i.orainated 
reduciag-wbeeU  are  used,  these  are  to  cuoMtot  of 
revolving  cutter-wheels,  which  resetnble  fn 
dieir  construction  anr!  nffion  tlic  planiTig  and 
rid ucing- wheel  to  be  presently  dv-i  rihed;  these 
are  lo  be  made  adjustable  like  t  li<  ri  rcniar  lawa, 
^•il  the  latter  are  prefrrriil  for  ilii-^  i^irpose. 
The  plank  may  be  reduce  d  to  a  width  on  ascp- 
iirfite  machine. 

"  When  the  plank  or  boards  have  been  thus 
prepared  (on  a  separate  machine),  they  may  be 
I'laced  on  or  against  a  suitable  (  urriage,  resting 
♦>n  a  frame  or  platform,  so  as  to  be  acted  upon 
1>y  a  rotary  cutting  or  planing  and  reducing- 
wLecl:  which  wheel  may  be  made  to  revolve 
<  iiher  horizontally  or  vertically,  as  may  be  pre- 
ferr«*d.  The  carriage  which  sustains  the  plank 
or  board  to  be  operated  upon  may  be  moved 
forward.s  by  means  of  a  rncfc  and  pinion,  by  an 
tnillt-vK  clinin  or  bjiiid.  hy  ^^■;vred  friction-roli- 
tTi.  or  by  any  of  the  devices  well  known  to 
inachlnists  for  advandng  a  carriage  or  mate- 
nr,ls  to  be  acted  xipon  in  machines  for  various 
purposes.  The  plank  or  board  is  to  be  moved 
HowASO  4. 


on  towardt  the  catting  edges  of  the  cutlers  or 
knives,  on  the  planingcylinder,  so  thai  ita 
kidvps  or  cutlers.  «.«?  rhey  revolve,  may  meet 

Mild  cut  tlu'  jil'ink  or  board  iu  a  direction  con- 
trary to  that  in  which  it  is  made  to  advance; 
the  edves  of  the  cutters  are.  In  this  method,  pre- 
vi-ntcf!  froTii  cnminir  tirst  into  contact  « irli  lis 
xurlace,  and  are  muile  to  cut  upwards  from  the 
r(>duce(i  part  of  the  plank  towards  said  surface, 
by  wldf  h  nu  an^i  tlu  ir  edi^es  are  protected  from 
injury  by  grilly  matter,  and  the  board  or  plunk 
i«i  more  evenly  and  better  planed  than  when 
moved  in  the  reversed  direction. 

/'After  the  bonrd  or  plank  passes  the  plan- 
ingcylinder, and  as  *<>on,  or  fa^t..  as  the  plan- 
ing-cyllnder  has  done  its  work  ou  any  part  of 
the  board  or  plank,  the  edges  are  brouglit  into 
contact  with  two  revolving  cutter-wheels,  one 
of  which  wheels  is  adapted  to  the  cutting  of 
the  groove,  and  the  other  to  the  cutting  of  the 
two  rebates  that  form  the  tongue.  When  the 
axis  of  the  planittg  and  reducing  wheel  .Htands 
Vfriic.dly.  tin-  groovuiL:  and  l()nLr»;in'.:  wheels 
are  placed  one  above  the  other,  with  the  plunk 
edfiewlne  between  *tbem;  when  the  axis  f*605 
of  thf  planingwheel  stands  luirirontally,  thrs.' 
wheels  are  on  the  same  horizontal  plane  will» 
each  other,  standing  *)n  i)eri)endicular  spindles. 

"The  grooving-wheel  con.»^ists  of  a  circular 
plate  fixed  (»n  an  axis,  and  having  one.  two, 
three,  four,  or  more  cutters,  which  arc  to  l>e 
screwed,  bolted,  or  otherwise  attached  to  it,  the 
edgea  of  which  cutters  project  beyond  the  per- 
iphery of  fho  plate  to  such  distance  as  re 
quired  for  the  depth  of  the  groove;  their  thick- 
nes^t  may  be  such  as  is  necessary  for  its  width: 
they  are,  of  course,  so  sitiiHtfd  as  to  ctiT  the 
groove  in  Ihc  middle  of  the  edge  of  llu'  V)ourd. 
or  as  nearly  s»j  as  may  be  re<iinred.  The 
tonguintr- wheel  is  similar  in  form  to  the  groov- 
ing-wheel, but  it  has  cutters  on  each  of  Its  sides, 
or  olli'-rwise.  .so  form>'d  and  arranL'rfl  as  to  cut 
the  two  rebates  which  are  necessary  to  the  form- 
ation of  the  tongue. 

"  The  groovina' and  fonguinfr  rtittrrs,  nt  the 
sami'  time  and  by  ili<;  j«aiue  operation,  rnluce 
the  board  or  plunk  t(>  an  exjict  width  liirough- 
out.  When  the  axis  of  the  planing^wheel  is 
placed  vertically,  ttie  knives  or  cutters  mav  In- 
made  to  plane  two  planks  at  IIk^  -.iine  time; 
the  planks  being  in  this  case  moved  in  contrary 
directions,  and  so  as  to  meet  the  edgea  of  the 
revolving  knives  or  cutter'^.  When  the  ma- 
chine is  thus  constructed,  a  second  pair  of 
grooving  and  tooguing*wbeels  may  be  made  to 
operate  in  the  same  way  with  those  above  de- 
scribed. A  niaehine  to  operate  upon  a  single 
plank  or  board,  and  having  the  axi.s  of  tlu' 
ptaning-wheel  placed  horizontally,  will,  how- 
ever, be  more  tSmpie  aud  less  expenaire  than 
that  intended  to  operate  on  two  planks  slmui- 
taneously. 

"In  the  accompanying  drawing,  fig.  1  is  a 
jH-rspeclive  repn-xentntion  of  the  principal 
op«'ratlng  parts  of  the  machine  when  arrangejl 
and  combined  for  planing,  tonguitig,  and 
grtx)ving:  and  when  so  arranged  as  to  be  capa- 
ble of  planing  two  [danks  at  the  same  time, 
the  a.\is  of  the  planin«r-wheel  beinir  placed  ver- 
tically. A  A  i»)  a  stout,  sub-stantiai  frame  of 
the  machine,  which  may  be  of  wood  or  of  iron, 
and  mny  be  varied  in  Icnuih.  si/c,  and  'Strength, 
according  to  the  work  to  lie  done.    Li  ti  are 
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the  heads  of  the  planinjj-c)'linder,  and  C  C.  the 
knives  or  cutters,  whieli  extend  fn^m  one  to 


the  other  of  sail!  heads,  to  the  peripherics  of 
which  lliev'  mav  be  ottachcd  bj  means  of 
screws.  -  The  knivefi  C  C,  with  the  faces  form 


inc:  a  planiui;  anplo.  may  l>e  placed  in  a  line 
witii  the  axis,  J.  of  tlie  cylinder,  or  thfv  may 
stand  oMi<piely  Iheri'to,  may  be  pn  j.  m d; 
but  in  the  latter  case  the  ed;;e  should  form  the 
seirment  or  portion  of  a  helix;  &  represents  a 

fiuUe}-  near  to  the  upper  end  of  the  axis  J;  and 
,  a  pulley  or  drum,  which  majr  be  made  to 
leTolve  by  horse,  steam,  or  other  motive  power, 
and  from'which  a  Iulf  may  i  xtend  arouixl  the 
pulley  £),  to  drive  the  planing  cylinder  and 
other  parts  of  the  machinery;  Cms  the  carriage, 
which  is  represented  as  beini;  driven  forward 
COO*]  by  means  of  a  rack  *aiui  pinion.  II; 
against  this  carriage,  the  plank  K,  which  is  to 
be  planed,  tongned,  and  groovc<l,  is  placed, 
and  is  made  to  advance  with  it.  It  will  Im? 
manifest,  however,  that  the  plank  may  be 
moved  forward  bv  other  means,  as,  for  example, 
by  an  endless  chain  or  band,  passing  around 
drums  or  chain  wheels,  or  by  mcnns  of  geared 
friction-wheels  l)orne  up  against  it.  To  cause 
the  carriage  and  plank  to  move  forward  readi- 
ly, there  may  be  frictii 'ii  rollers, ///.  placed 
liori/.ontally.  and  exlendiii_:  under  them;  the 
rollers./ which  siniul  vi  tti(  ally,  are  to  Ih* 
made  to  press  against  ihc  plunk  and  keep  it 
close  to  Ihe  cjirriage,  and  tints  prevent  the  ac 
li^^n  of  the  cutters  from  drawinj;  the  plank  up 
from  its  bed  in  cutting  from  the  plaucd  surf  ace 
upwards;  th<«y  may  ne  borne  against  it  by 
means  of  w  ( iirhiv  or  sjmngs,  in  a  mnnnor  well 
known  to  luachinists.  In  a  siiiu'le  horizmital 
machine,  the  horizontal  friction  rollers  may  be 
geared,  and  the  pressure  rollers  placed  above 
tliem  to  feed  the  board  with  or  wiiliout  tlic 
carriages,  a  lied  plate  being  iisod dliectly  Under 
the  plainiDg-eyliodcr. 

"Fig.  9  in  a  separate  view  of  the  planing- 
qrMnder,  with  its  knives  or  <  ii!l<  r^.  at.d  fiir.  'i, 
an  end  view  of  one  r)f  the  Ik  ads.  E  K  are  tlic 
revolving  cutters,  or  tonguing  and  grooving 
whet  Is,  und  I)  n  whiils  upon  their  .shafts, 
which  may  be  driven  by  bands,  or  otherwise, 
SO  as  to  cause  said  wheels  to  revolye  in  the 
proper  direction. 

Fig.  4  is  a  side  view  of  one  of  these  wheels; 
lir.  5  is  an  edge  view  <»f  the  tonguin;;  wheel ; 
ind  fig.  6.  an  edge  view  of  the  grooving- wheel ; 
ihe  latter  being  each  shown  witli  two  cutters  in 
place.  The  number  of  cu'rers  on  tln  se  wlu'cls 
may  be  varied.  l)Ut  they  are  represeutcd  as  fur- 
nislu'd  with  four.  The  cutters  may  be  fixed 
on  the  sides  of  circular  plates,  w  ith  their  edires 
projecting  beyond  the  periphery  t)f  said  [tlate. 

"  The  edges  of  the  plank,  as  its  planed  part 
passes  tlic  planing  cylindcr.  are  brought  in  con 
tact  with  (he  n\mve  dewrlbed  tonguing  and 
groDvinir  wheels,  which  are  so  p!a(  «<1  U|>on 
their  sliafts  a»  tliat  the  tongue  and  groove  shall 
he  left  at  the  proper  distance  from  the  face  of 
the  plank,  the  latter  beini:  sustained  ngain«t 
the  planing  cylinder  by  niians  of  the  carriage 
or  bed  plaie.  or  otherwise,  so  that  it  cannot 
deviate,  but  nuist  be  reduced  to  ii  j>roper  thick- 
ness, antl  correctly  tongued  and  groove*!. 

"In  fig.  1,  al>ove  n  ferml  in.  only  one  car- 
riage and  one  pair  of  cutter-wheels  are  shown, 
it  not  being  deemed  neoeseary  to  repraoenl 

llfiO 


those  on  the  opposite  side,  they  bdng  amOar 

in  all  respects. 

"  Fi::.  7  represents  the  sjime  mMcliinf.  with 
the  axiei  of  Uie  planing  cylinder  phiccd  hca 
zontally,  and  intended  to  operate  on  one  plaak 

only  at  the  same  time.  A  A  is  the  fnmr;  B 
B  the  heads  of  tlie  planing  cylinder.  (' C  the 
knives  or  ctitters  attached  to  said  heads.  To 
meet  the  difTerenl  thicknesses  of  the  plank* 
*or  boards,  the  iKarings  of  the  shaft  [•667 
or  cylinder  may  be  made  movable,  by  ■acrrw* 
or  other  means,  to  adjust  it  to  the  work;  or 
the  carriage  or  bed  plate  may  be  made  so  ss  lo 
raise  the  board  or  plank  up  to  the  planiafT- 
cylinder.  E  and  E  are  the  revolving  cutio*. 
or  tonguing  and  grooving  wheels,  which  Vf 
placed  tipon  vertical  shafts,  having  upon  thfoi 
pulleys.  D  I),  around  which  pass  belts  or  b»D<i^ 
from  the  main  drum.  I,  to  which  a  revolvinf 
motion  maj  be  given  by  any  adequate  motin 
power. 

"Prom  the  drum,  I.  a  Mx.  L.  ra'»es»  slw 
around  the  pulley,  b,  on  the  shaft  of  the  pass- 
ing cylinder,  and  gives  to  it  the  requiriie  wv 

tion.  Then-  may  in  ;!;!■  machirie  V  -i  h'"ri7--n 
lal  carriage  nu)\e<l  forward  by  a  rack  and  pit 
ion,  in  a  manner  analogous  to  that  represmttd 
in  fig.  1 :  but  in  the  present  instance  the  pl*rk 
is  supposed  to  Ix*  advanced  by  nu  ans  of  onr 
two  pairs  off  friction  or  b  eil  rollers.  sh»  'wti  tt 
ff;  the  uppermost./ r,  of  the  pain*  of  mll- 
ers  may  be  held  down  ny  springs,  or  wt  igtited 
lev(  r^.  which  it  li!f>neit  In  en  thought  D«  t  t>^Ji'y 
to  show  in  Uiis  drawing,  as  such  are  in  outs- 
mon  use.  The  lowermoat  of  these  R4lm  asy 
Ik*  fluted  or  made  rough  on  their  surface*.  *o 
as  to  cause  friction  oa  the  under  side  of  ihr 
plank.  M  M'  are  pulleys  on  the  axles  of  ibr« 
lower  rollers  which  are  embraced  tiy  l*n<b. 
N  N".  which  also  pa.ss  around  a  pulley,  *K  "i 
a  shaft  which  crr>sses  the  frame,  A  A.  and  hv 
a  pulley,  T,  on  it,  which  is  embraced  by  \ht 
iH'lt,  P.  on  a  pulley,  (},  on  thediafi  of  thensb 
drum.  I;  thes»'  bands  and  pulley*  s<  rve  'n  jIt 
motion  to  the  fec<l  rollers,  as  will  Ijc  rewiiH 
ucdeistood  by  inspecting  the  drawing.  R  n 
are  guide  strips,  us<d  i'l  plafe  of  tlje  loOrf 
used  for  the  same  purjvoM-.  ami  uImi  forbesrHur 
or  friction-rollers,  when  the  machine  i*  vtrtio' 
to  direct  one  e<1ge  of  the  plank,  and  agaixbi 
its  opiK>site  edge;  any  pressure  may  be  osrd 
equal  to  the  weight  of  the  l»oanl  or  planl 
when  worked  in  a  vertical  position.  Oot  of 
the  cutter-wheels  should  be  made  adju^taMt. 
to  adapt  it  to  stuff  of  differe!;!  v  dliis. 

"  The  planing  cylinder,  and  Iftevisr  lie 
cutter  or  tonguing  and  groovinfr  wbccK  aij 
l»c  construrtedin  tlie  m  inner  reprr-sentrd  ■ 
figures  2.  3.  4,  o,  and  t>.  and  berciid*"forr  fuHj 
descrilH'd.  One  of  the  hea<ls  of  the  plsainF- 
whccl  may  be  made  movable,  to  accomnodM 
its  width  to  the  width  of  the  boards  orfM 
to  W  planj^l.  _ 

"The  respective  parts  of  tbis  machioe 
be  varied  in  size,  as  may  atoo  tlie  vd<vi^  « 
the  motion  of  the  pinning  i-ylindcr*  and  cuOlf^ 
wheels;  but  Ihe  following  luis  bk-va  fittad  » 
answer  well  in  practice:  The  |dlBiag^Iw^- 
having  four  knives  or  ctittera,  nay  be  twdit 
I  inches  in  diameter,  and  may  make  two  thM' 
I  sand,  and  upw  ards,  revolutions  in  s  miaalt 
In  a  machine  like  thai  shown  in 


mate  drum,  I,  may  be  two  tali  turn 
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and  may  be  driven  with  the  speed  of  five  hua- 
dfed.  and  upwards,  revolutions  in  a  minute. 

The  pulleyji  on  thr-  |>!uniii^  c yliinlt  r,  and  on 
608*]  the*ruttcr-\vhet'is,  may  be  six  inches  in 
diamcttr.  The  plank  Bboula  be  moved  for- 
ward :it  I  he  nitc  nf  about  One  font  for  every 
hundrttl  fLvoluiions  of  the  cutter-wheel;  ami, 
of  course,  the  diameter  of  the  feed-rollers  and 
oi  the  pulleys  by  which  they  are  turned  must 
be  so  irraduated  as  to  produce  this  result.  The 
j-'/L-  mid  s[)cc(l  nf  the  above  parts  of  this  ina- 
diine  may  be  in  some  degree  varie<l;  but  the 
above  have  been  found  to  work  well. 

"TTavinrr  ibus  fully  described  the  parts  and 
ci  mhinuiiou  of  parts,  and  operation  of  the 
macliiiic  for  planing,  tonguing,  and  grooving 
lK)ard8  or  plank,  una  shown  various  modes  in 
"Which  the  same  may  be  constructed  and  made 
to  operate  without  chaiiL,Mng  tlu-  piin'  ipk'  or 
mode  of  operation  of  the  machine,  what  is 
claimed  therein  as  the  invention  of  WllUam , 
Wowlworth.  decea'*e<i,  is  the  employment  of! 
rotating  planes,  substantuUly  such  as  herein  i 
descrited,  in  comtHnaUon  with  rollers,  or  any  < 
analogous  device,  to  prevent  the  boards  from  ' 
Wing  dniwn  up  by  the  \)lanef»  when  cutting 
upwards,  or  from  the  reduced  or  planed  to  the 
imphined  surface,  as  described. 

**  And  also  the  combination  of  the  rotating 
planes  with  the  cutter-wheels,  for  tonguingand 
grooving,  for  the  purpose  of  planing,  tonj^uing, 
snd  ffrooving  boards,  &r.,  at  one  opemtiou,  as 
(lescfibed.  And  also  th<'  (Timbination  of  tlif 
touguing  and  grooving  culter-wbeels  for  tongu 
ingand  groovmg  boaras,  and  at  one  operation, 
ss  described. 

"And.  finally,  the  combination  of  either  the 
longuing  or  the  ^ooving  cutte  r  wheel  for 
tonguing  or  groovmg  boards,  &c.,  with  the 
premure-rollers.  as  descriljed,  the  effect  of  the 
pre>-Mire  rollers-  in  the'^e  operations  being  such 
as  to  keep  the  lioards,  &c.,  steady,  and  prevent 
the  cuiten  from  drawing  the  board^^  towMtd^ 
till'  center  of  the  cutter-wheels,  whilst  it 
moved  through  by  machinery.  In  the  planing 
operation,  the  tendency  of  the  plane  is  to  lift 
the  boards  directly  up  against  the  rollers;  but 
in  the  touguing  and  grooving,  the  tendency  is 
to  overcome  ihe  friction  occasioned  by  the 
prmure  of  the  rollers. 

''WlLLIAlC  W.  WoODWOUTir, 

"Aflniinistrntnr  r>f 
■\Villiani  WtHidworih,  deceased. 
•*  Witnesses: 

"  James  Mri, Holland, 
"Cns.  M.  Kelleu." 
The  above  jiapers  show  ilie  (i'le  of  tlie  ad- 
ministrator, who  was  the  grantor  of  Wilson, 
the  plaintiff  in  the  suit.  The  record  in  the 
New  York  case  w»us  exceedingly  brief,  and 
couluiued  neither  the  declaration  nor  pleas, 
but  only  the  state  of  the  plea<lings  and  the  ex- 
istence of  demurrers.  Tlni  from  the  eiLrlith 
faet  ill  the  sluleiiurul  of  facts,  in  whi(.  li  it  is 
J=aid  that  "  the  defendants  trace  no  title  to 
themselves  to  a  right  to  usesaid  machines  from 
fl69*]  the  aKsignnient  ♦made  by  William 
Wi)odworth  and  James  Stroni:  lo  Halsteaii, 
1  oogood,  and  Tyaek,"  the  inference  must  be 
that  thefar  defense  was  in  showing  an  outstand- 

iiiL'  title. 

The  following  is  the  entire  case  presentetl  by 
the  New  York  record : 
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United  States  of  America,  Northern  District 
of  New  Yoric! 

"At  a  Circuit  Court  of  the  United  States, 
Ijcguu  and  held  at  Albany,  for  the  Northern 
District  of  New  Yorit,  on  Tuesday,  the  twenty- 
first  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five,  and 
in  the  seventleta  year  of  Americap  independ* 
ence. 

"Present,  the  Honorable  Samuel  Nelaoo 
and  Alfred  ConkUng,  Esquiree. 

"Jaicbb  G.  Wiuoh, 
«. 

'*  Lkwib  RouisaAij  aud  Chakuw  Eaotoh, 

"  8tat6  cftht  Pleading*, 

"  Tlvis  is  an  action  on  the  case  lo  recover 
dumuges  lot  the  alleged  infringement  of  letters 
patent  issued  to  Willi: m  ''Voo<hvorth.  on  the 
27th  day  of  December.  Ibliti,  for  the  term  of 
fourteen  vears.  for  an  improvement  In  machin- 
ery for  phmiiie,  longuinir,  and  groovinfr  bnard=5 
and  plauk  ui  one  operation;  which  letters 
patent  were,  on  the  l6th  day  of  Novemher, 
1S42.  extended  for  seven  years  more,  such  ex 
tension  being  granted  to  William  W.  Wood- 
ward, as  administrator  of  eaid  William  Wood- 
worth. 

*'  To  the  first  count  of  the  plaintifTs  declara- 
tion, the  defendants  interpo-ed  three  several 
special  pleas  in  bar,  to  each  of  which  pleas  the 
plaintiff  demurred,  and  the  defendants  joined 
in  drmnrrer.  Tn  the  sernnd  cotmt  of  the 
piiiiutitfs  declaration,  the  defendants  demurred, 
and  the  plaintiff  joined  in  demurrer. 

'  *  The  case  coming  on  to  be  argued  at  this 
term,  the  following  questions  occurred  for  de- 
cision, to  wit: 

"1.  Whether  the  eighteenth  section  of  the 
Patent  Act  of  1880  authorized  the  extension  of 
a  i^itent  on  tlie  application  of  the  executor  or 
atiininisirator  of  a  deceased  imtentee. 

'  2.  Whether,  by  force  and  operation  of  the 
eiL'hleentli  '^eclion  of  the  Act  of  July  4th, 
iSiO,  entitled  "  An  Act  to  promote  the  progress 
of  the  useful  arts,"  &c. ,  the  extension  granted 
to  William  W.  Woodwortb,  as  administrator, 
on  the  16th  day  of  November,  1W2,  inured  to 
the  Ixnellt  of  assignees,  under  tlie  oriiiinal 
patent  granted  to  William  Woodworlh,  on  the 
27lh  day  of  December,  1828.  or  wheih' r  '^aid 
extension  inured  to  the  benefit  of  the  adminis- 
trator only,  m  his  said  capacity. 

"3. WheUier  theextension  Kpecifie<l  in  the  fore- 
going second  point  inured  to  the  benefit  of  the 
administrator  to  whom  the  same  ♦was  [*070 
granted,  and  to  him  in  that  capacity  exclusively ; 
1  ur  whether,  as  to  the  territory  specified  in 
I  the  contract  of  aasijemment  made  hy  William 
Woodwortb  and  James  Strong  to  Toogood, 
Ilalstead,  and  Tyaek,  ua  the  28th  day  of  Xo- 
vetnher.  1829  (and  set  forth  in  the  second  plea 
of  the  defendants  to  (he  first  count  of  the  dec- 
laration), and  by  legal  openition  of  the  cove- 
1  nants  contained  in  said  contract,  the  said  ex- 
ten  tion  inured  to  Uie  bcaefll  of  the  saiil  Too- 
I  good.  Halstwul.  and  Tyack.  or  their  assigns. 

•■•{.  WhethiT  the  i>laintl!T,  Haimini:  title 
I  under  the  extension  fn>ti»  the  adiuinistiaiur, 
I  can  maintain  an  action  for  an  infringement  of 
the  patent  riirht  within  the  territory  specified 
■  in  tiie  contract  of  assignment  to  Toogood,  Ilal- 
iatead,  and  Tyack,  against  any  person  not 
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elHimiiii;  under  said  a-ssignmciii;  or  wliether 
t]ic>  '^,'ti(l  a-siirnnrf-ni:  be  of  itnelf  a  perfect  bar 
to  the  piHiulill'.H  suit. 

"  5.  Whelher  the  cxtention  s|X'€'ifled  in  tho 
second  point  could  be  applied  for  and  obtained 
by  William  W.  Woodworth,  as  administrator 
i)t  William  Wiwihvorth,  liL'ct-ascd,  if  tlic  said 
Williuui  Woodwortli.  the  original  patenlee, 
had.  In  his  lifetime,  disported  of  all  his  interest 
in  the  fhfn  pxisTimr  ]);it(  nt.  havintr.  at  the  time 
of  his  death,  no  rt^ht  ur  liUe  to,  or  interest  in. 
the  said  original  patent :  or  whether  such  sale 
carried  with  it  uoihinir  brynnd  the  term  of  said 
ori<;inal  patent  ;  and,  if  it  did  not,  whether  any 
contingent  lights  remaftied  in  the  patentee  or 
hib  reprewntatives. 

«,  Whetlier  the  plaintlflT.  if  lie  be  an  as 
sigiii'c  of  an  cxfliisivi'  riirlit  to  use  (wo  of  (he 
patented  machines  within  the  town  of  Water- 
▼liet.  has  such  an  exclusive  ri«:ht  as  will  enable 
him  tn  rnaintain  an  artion  for  an  infringement 
of  the  jMileiit  williin  .said  town;  or  whetlier,  to 
maintain  such  action,  the  pluintitT  must  be 
pos.scsscd.  as  to  tiiat  territory,  of  ail  the  rights 
of  the  original  patentee. 

'•7.  WlicthtT  the  letters  luiicnt  of  renewal 
istiiied  to  William  \V.  Woodworth.  as  adminis- 
trator aforeaaid.  on  the  8th  day  of  .Tnly,  1S45. 
upon  the  anii  iiikd  sjK-ciflcation  and  explana- 
tory drawings  then  tiled.  l>e  good  and  valid  in 
law:  or  whether  the  same  be  void,  for  uncer 
tainty,  ambiguity,  or  multiplidity  of  claim,  or 
any  other  cause. 

"8.  Whether  the  court  can  determine,  as 
natter  of  law.  upon  an  inspection  of  the  »aid 
two  patents  and  their  respective  8pecification.s, 
that  the  said  iit  w  patent  of  the  8th  of  July, 
ltM5.  y>  not  fur  Uie  same  iavcntiou  for  wliich 
the  said  patent  of  1888  was  granted. 

"9.  Whether  the  decision  of  the  Board  of 
Oommissir>tit  r*..  wboare  to  determine  upon  the 
a|>plii  aiion  for  the  extension  of  a  i>atent,  under 
the  eighteenth  sectitni  of  the  Ac  t  of  1836,  In- 
conclusive upon  the  question  of  tlieir  jurisdic- 
tion to  act  in  the  given  case. 

"10.  Whether  the  commiasioner  of  patents 
can  lawfully  receive  a  surrender  of  letters 
patent  for  a  defec  tive  siieciticatlon.  and  issue 
new  letters  patent  upon  an  amended  specitica- 
tlon,  after  the  expiration  of  the  term  for 
which  the  original  patent  was  granted,  and 
07 1  *1  *pcuding  the  c.xistenc-e  of  an  extended 
term  of  seven  years:  or  whelher  such  surrender 
and  renewal  may  be  made  at  any  time  during 
such  extended  term. 

'-  On  which  questions  the  opinions  of  the 
judges  were  opposed. 

'*  Whereupon,  on  a  motion  of  the  plaintiff, 
by  Wdliam  fl.  Seward,  his  counsel,  that  the 
ixiints  on  which  the  disagrci»ment  haili  hap- 
pened mav,  during  the  term,  be  stated  under 
the  direction  of  the  judges,  and  rertifie<l  under 
the  .'H'al  of  the  court  to  tlie  Supreme  Ctmrt.  to 
be  finally  decided. 

"  It  is  ordered  that  the  foregoing  state  of  the 
pleadings,  and  the  follow in^^  siatemertf  of 
facts,  which  is  made  under  the  direclt'in  of 
the  judgee,  be  cerlilied,  according  to  the  re- 
quest of  the  plaintiff  by  his  couinel,  and  the 
law  in  that  case  made  and  provided,  to  wii; 

1.    That  William  Woodworth,  as  the  iu 
ventor  of  a  machine,   or  improvement  in 
mnehinery,  for  planhig,  tonguiogt  and  grooving 
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Ix)ard8  and  plank  at  one  operation,  on  theSTUi 

day  of  DecenilM-r.  in  the  year  applied  to 
the  proper  department  of  the  nov.  rumnt  fori 
patent  tor  said  invention,  and  up«>n  the  sani^ 
day,  on  filing  his  specifications  and  exj»l.ttMii*> 
ry  drawings,  and  complying  wiih  the  oihrr 
legal  prerequisites,  letters  (talent  hignid  by  ib*- 
President,  and  under  the  seal  of  the  Uoittd 
States,  were  duly  Issued  to  the  said  WBltsn 
Wood  wi  irth,  grantini:  to  him  tlie  .  x^  lusjvf  rigL" 
throughout  the  United  Siate-^.  lo  c\)a»tnict  »ri.l 
U.SC,  and  vend  to  othen;  to  be  used,  the  miciiinf 
or  improvement  patented,  for  andduiirr 
term  of  fourieeu  \  ears  from  the  said  *2I»li  *i«iT 
of  December.  1828. 

"2.  That  subsequenth ,  to  wit,  on  ibcStiRk 
day  of  November,  1829.  the  swd  Wflhu 
Woodworlh  and  .Tame'<  StroiiLr,  wlia  had  W 
come  jointly  interested  with  said  Woodwonl 
in  the  rights  securad  by  the  said  letters  psiras 
by  rnntracf  nf  a<«!Tgnmfnt  of  that  date.  tr»u» 
ferred  to  Dauiul  11.  To<^>good,  Daniel  Hal«tao} 
and  William  Tyack  all  their  right  and  int«t*: 
in  and  to  the  said  patent  for  certain  part$  ir,i 
portions  of  the  United  Stales  in  said  contnwi 
specifically  f-et  forili.  including  the  citv  und 
County  of  Albany,  in  the  State  of  New  Yoit. 
whichls  the  domteile  of  the  defendants. 

"8.    That  the  ?tah^n(f>t)n  in  --nid  contrart 
a.Hsigiiment  is  in  the  words  foltoirins.  to  wi: 

"  '  To  have  and  lo  hold  the  rights  and  priTi 
leges  hereby  granted  for  and  durin::  <],'■  tena 
of  fourieeu  years  from  tliu  date  oi  the  jAieni 

"And  tliat  the  third  clause  in  said  cootrat! 
of  assignment  in  the  following  words,  to  wit 

'•'And  the  two  parlies  further  agre*.  tla: 
any  improvement  in  the  machinery,  or  altera 
tioh  or  renewal  of  either  patent,  such  improvt^ 
ment,  alteration  or  renewal,  shall  inure  to  ihr 
benefit  of  respective  parries  intt  rested.  ri^'irai; 
be  applied  and  used  within  their  respi?»,*5ive  <i> 
iricts,  as  hereinbefore  designated.* 

*"  4.  That  previous  to  the  e-Vj.iiatiori  *nT - 
of  the  fourteen  vears'  limiiation  of  >aid  j(..:f-:.t. 
William  Woocfworth.  the  patentee,  died, 
wit,  on  the  9th  of  February-.  ISan.  thai  Wil' 
lam  W.  Woodworth  was  thereupon  da  It  aj- 
pointed,  and  now  i-,  rtdmiin«lnilor  of  th'» 
fate  of  the  said  William  Woodworth,  aad  thtf 
said  Woodworth,  in  his  lifetime,  had  sold  sC 
his  interest  In  (he  snid  original  paf*»nt. 

"  5.    That  William  W.  Wc»o<iworth.  a*  m' 
ministrator  aforesaid,  on  the  16lh  day  of  N**^ 
vember,  1842,  under  fin   !8th  sc<tion  of  ibf 
Act  of  Congress  of  .luly  4th,  1836,  sppli^^ 
lo  the  board  of  commissioners  rreat<Hi  by  tin 
said  section  for  an  extension  of  said 
and  that,  upon  cotnplying  with  the 
in  said  section  prescribe*!,  an  <  \t. n-i -  n  ■  f  'S-J 
patent  was  granted  by  said  btmrd  to  Wiites 
W   Woodwoi  th.  as  nilniilliglntor  nf  the  t»tit!i 
of  William  \ViMniwortli.  on  said  I6lh  d»T 
No  vend  Mr.  iS-l'i,  and  !ettor>*  pslrnt  »f  rttn 
ston  were  on  said  day  duly  issued  to  Un 
grantiu|.r  to  him,  in  ^  aforesaid  cafMHtr.  IV 
pxf  lusive  right  tn  niakp  »tid  use.  and  T« 
otlier  to  1k'  used,  the  sai<l  invention  or  ImpfW*' 
mcni,  for  the  term  at  leveD  yeara  from  mi 
after  the  term  of  BmipoQ  of  said 

Jiutetlt. 

■  •  6.  That  on  tkc  8'  b  day  of  Jqly,  tStt.  * 
sud  Willihia  W.  Wf  i  ^  rth,  in  his  «fwV 
as  admhaMnlQi^claH^d,  and  lot  ^  • 
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with  thcproviMnus  of  the  thirteenth  aection  of 
the  nid  Act  of  July  4ih.  18:36,  inade  a  tntten- 

der  t'l  Ibc  ( ornrni.^'iidiu  r  of  patents  of  the  letters 
patent  to  biin  granted  od  the  16th  day  of  No- 
▼ember,  for  an  insufficiency  of  the  speci- 
fic'ifinii  Upon  whirl)  saiil  oritjiniil  patent  was 
issued,  a ud  upon  liliug  u  cnrrccled  and  amend- 
ed specification,  with  ex[)lanatory  drawings,  a 
copy  of  which  is  annexed  hereto  and  made  a 
part  of  this  stiitement.  the  said  commissioner, 
on  Mid  8th  day  of  July,  184'),  issued  to  the  said 
William  W.  Woodworth  new  letters  patent  of 
mid  inventioo  for  the  unexpired  term  of  the 
first  extension  thereof,  and  of  the  extension 

£aiite<i  by  siMJt'ial  act  of  Cougresa  on  the  26th 
,yof  February.  I84r). 

•'  7.  Tliat  ttie  liefendants  in  thiH  action  have 
eret'ied  ami  put  in  operalion.  in  the  town  of 
Watervliet.  which  is  within  the  County  of  Al- 
liany  and  State  of  New  Yorlc,  one  or  more  ma- 
chines for  planinir.  tnnj?uing.  and  grooving 
I'oards  and  plank,  suh'-lanlially  the  same  in 
principle  antl  mode  of  operation  as  that  the 
subject  of  the  patent  granted  to  William  Wood- 
worth. 

"8.  That  the  defeudauLs  trace  no  title  to 
themselves  to  a  right  to  use  said  machines 
from  the  assignment  made  by  William  Wood- 
worth  and  James  Slronjf  to  Ilalstead,  Too- 
good,  and  Tyack. 

**9.  That  the  plaintiH  in  this  action  is  the 
irmnlee  of  William  W.  Woodworth,  as  admin- 

i>frafor,  of  flu-  t  \(>Iusivf  riLrlit  to  ronsfrurt  and 
and  vend  to  others  lo  l>e  used,  two  of  said 
patented  machinea  within  said  town  of  Water- 
vliet, in  said  County  of  Albany,  and  State  of 

New  York." 

ii73*]  *The  case  was  argued  by  Mr.  Snmrd, 
Mr.  Ixitrobt,  and  Mr.  Wehtter  (the  two  latter  di- 
viding the  point-s),  on  behalf  of  the  plaintiff, 
and  Sfr.  Sff  r/v/.f  for  the  ilcfcndants.  The  report- 
er has  been  kindly  furnished  with  the  arffumonta 
of  these  gentlemoi.btit  hit  lifirita  will  m»  permit 
rheir  publication  in  ciUmo,  and  he  is  unwill- 
ing to  take  the  responsibility  of  condensing 
them. 

^fr.  Ju«tiW  Nelson  delivered  the  opinion  of 
the  court: 

The  queationa  in  this  case  come  before  us  on 
a  certificate  of  division  of  opinion  from  iheCtr- 

oiiit  Court  of  the  United  States  for  the  North- 
em  District  of  New  York,  involving  the  con- 
fftructioa  of  various  provisions  of  tne  Act  of 
Congreas  to  promoti-  the  progress  of  useful 
arts,  commonly  called  the  Patent  Act.  We 
aha  1 1  examine  the  queationa  in  the  order  in 
w ii ich  they  appear  on  the  record.  The  dxat  is 
ixH  follows: 

1.  Whether  the  eighteenth  section  of  the 
Act  of  \89H  authorized  the  extension  of  a  pat- 
ent OB  the  application  of  tbe  executor  or  ad- 
mi^Steator  of  a  deceased  patentee. 

Tfhe  eighteenth  section  provides,  io  sub- 
stance, that  whenever  any  patentee  Of  an  inven- 
tion or  discovery  «hall  de^•i^e  an  extension  of 
his  patent  beyond  the  term  of  it.s  litnitat  ion,  he 
may  make  application  therefor,  in  writing,  to 
the  commissioner  of  the  patent  office,  setting 
forth  the  grounds  thereof.  That  the  Secretary 
of  StJife.  tlif  Conunissionerof  the  Patent  office, 
and  the  iSoiicitor  of  the  Treasury  shall  consU- 
tat0  A  iMMrd  to  bear  and  decide  upon  the  sp* 
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plication;  the  patentee  shall  furnish  to  the 
Doard  a  statement  in  writing,  under  oath,  of 

the  value  and  usefulness  of  the  invention,  and 
of  his  receipts  and  expenditures,  sutlicieutly  in 
detail  to  exhibit  a  true  and  faithful  account  of 
loss  and  profit  in  any  mrinner  nrcruini;  to  him 
from  and  by  reason  of  ihc  invention;  and  if, 
upon  a  hearing  of  the  matter,  it  shall  appear  to 
the  satisfaction  of  the  board,  having  a  aue  re- 
gard to  the  public  interest,  that  it  is  just  and 
proper  the  lenn  of  the  patent  should  be  ex- 
tended by  reason  of  the  patentee,  without 
neglect  or  fault  on  his  part,  having  failed  to 
obtain,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  lime,  ingenu- 
ity, and  expense  bestowed  upon  the  same,  and 
the  introduction  thereof  into  use.  it  shall  \xi  the 
duty  of  the  commissioner  to  renew  and  extemi 
the  patent,  by  making  a  certificate  thereon  of 
such  extension  for  the  term  of  seven  years  from 
and  after  the  expiration  of  the  Urst  term,  dca 

This  is  the  substan(  (  of  tlic  scclitjn,  so  far 
as  is  material  to  the  consideration  uf  the  ques- 
tion: and  it  will  be  seen,  tliat,  according  to  tlie 
words  of  the  provisif>n.  the  application  i-j  to 
be  made  by,  and  the  new  term  to  Ik*  granted  to, 
the  patentee  himself,  and  hence  the  objection 
on  account  of  its  having  been  granted  to  the 
administrator. 

The  main  argument  relied  on  to  support  the 
objection  is,  thai  the  patentee  had  no  interest 
or  right  of  propcrtv  in  the  extended  term  at 
*tli<'  time  nf  liis  death.  That  all  he  [*074 
had  was  a  mere  possibility,  too  remote  and 
contingent  to  be  regarded  as  property,  or  any 
right  of  property,  in  the  sense  of  the  law,  and 
therefore  not  a-ssets  or  rights  in  the  hands  of 
the  adndnistrator  which, would  authorize  an 
applteatiott  within  the  meaning  of  the  stat- 
ute. 

At  common  law.  the  l)etter  opinion,  prob- 
ably, is,  that  the  right  of  property  of  the  in- 
ventor to  his  inventfon  or  alteovery  passed 
from  him  as  soon  as  if  went  into  public  use 
with  his  consent;  it  ws.s  then  reipu'ded  as  hav- 
ing been  dedicated  to  the  publfo,«a  common 
property,  and  subject  to  the  oommou  usc  and 

enjoyment  of  all. 

Tiie  act  of  Congress  for  the  encouragement 
of  inventors,  and  to  promote  the  progress  of 
the  useful  arts,  and  for  the  purpose  of  remedy- 

ing  the  imnerfect  proii  ction,  or  rather  want  of 
protection,  of  this  species  of  property,  has  se- 
cured to  him,  for  a  limited  term,  the  full  and 
exclusive  enjoyment  of  his  discovery. 

The  law  hm  thus  impres^sed  u\>on  it  all  the 
iiualities  and  characteristics  of  property,  for 
the  specified  period ;  and  has  enabled  him  to 
hold  and  deal  with  it  the  same  as  in  case  of  any 
other  description  of  property  l)elonging  to  him. 
and  on  his  ceath  it  passes,  with  the  rest  of  his 
personal  estate,  to  hto  legal  representatives,  and 
becomes  part  of  the  assets. 

Congress  have  not  only  secure*!  to  the  in- 
ventor this  al)solute  and  indefeasible  interest 
and  property  in  the  '«ubject  of  the  invention  for 
the  fourteen  years,  but  have  also  agreed,  that 
upon  certain  conditions  occurring  and  to  be 
shown,  before  the  expiration  of  this  period,  to 
the  satisfaction  of  a  board  of  commf nnoners,  an 
indifferent  tribunal  designated  for  the  juirposc. 
this  right  of  property  in  the  invention  shall  be 
ooDtlnued  for  the  fiuther  term  of  seven  yean. 
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Siibjccl  to  this  condition,  the  right  of  property 
in  the  second  term  is  as  perfect,  to  the  extent 
of  the  intent,  as  the  right  of  property  in  the 
first. 

Tlie  circumstances  upon  which  the  condition 
rests,  and  the  occurrence  of  which  gives  effect 
and  oiHjration  to  the  further  grant  of  tlie  gov- 
ernment, are  by  no  means  uncommon,  or  difll- 
cult  to  be  shown.  Tliey  have  often  happened 
to  inventors  in  the  course  of  their  dealings 
with  this  species  of  property.  The  act  of  Con- 
gress contemplates  their  occurrence  again,  and 
has  therefore  provided  further  security  and 
protection,  by  enlarging  the  interest  and  right 
of  property  in  the  subject  of  their  invention. 

The  provision  is  founded  upon  the  policy  of 
the  government  to  encojirage  genius,  and  pro- 
mote the  progress  of  the  useful  arts,  by  hold- 
ing out  an  additional  inducement  to  the  enjoy- 
ment of  the  right  secured  under  the  first  term; 
an«l  as  an  act  of  justice  to  the  inventors  for  the 
time,  ingenuity,  and  expense  liestowed  in 
bringing  out  the  discovery,  frequently  of  in- 
calculable value  to  the  business  inU'rests  of  the 
country.  And  it  is  apparent,  therefore,  imless 
the  executor  or  administrator  is  permitted  to 
07^*J  take  the  place  of  the  *pateutee  in  case 
of  his  cieath,  and  make  application  for  the  grant 
of  the  second  term,  which  continues  the  exclu- 
sive enjoyment  of  the  right  of  pmpcrtv  in  the 
invention,  the  object  of  the  statute  will  Im;  de- 
feated, and  a  valuable  right  of  property,  in- 
tended to  be  secureii,  lost  to  his  estate. 

The  statute  is  not  founded  upon  the  idea  of 
conferring  a  mere  personal  rewanl  and  gratuity 
uitou  the  individual,  as  a  mark  of  distinction 
for  a  great  public  service,  which  would  ter- 
minate with  his  death;  but  of  awarding  to  him 
an  enlarged  interest  and  right  of  proiH*riy  in 
the  invention  itself,  with  a  view  to  secure  to 
him,  with  greater  certainty,  a  fair  and  reason- 
able remuneration.  And  to  tin- fxlt  iit  of  this 
further  right  of  pr<)ii»  ii\ ,  lliti>  -ecun  d,  what- 
ever that  may  be,  ii  is  cf  ilii-  same  deM-ription 
and  character  as  that  held  and  enjoyed  under 
the  patent  for  the  llrst  term.  In  its  nature, 
therefore,  it  continues,  and  is  to  Ik-  dealt  with, 
after  the  decease  of  tlie  patentee,  the  same  as 
an  interest  under  the  tirst,  and  passes,  with 
other  rights  of  proix-rly  belonging  to  him.  to 
the  personal  represeiitutives,  as  part  of  the  ef- 
fects of  the  estate. 

It  would  seem,  therefore,  from  the  nature  of 
this  interest  in  an  extended  term  itself,  as  well 
as  from  a  consideration  of  the  object  and  pur- 
pose of  the  statute,  plainly  expressed  up<in  its 
face,  in  providing  for  the  proIonge<l  enjoyment 
and  protection  of  this  simh  icj*  of  jiroixTtv,  that 
the  Boartl  of  Commissioners  were  well  war- 
ranted in  making  the  renewed  grant  to  the  ad- 
ministrator, upon  his  complying  with  the  con- 
ditiou.s. 

An  argument  has  l)een  tirginl  against  this 
conclusion,  grounded  upon  the  tenth  and  thir- 
teenth sections  of  the  patent  law.  The  former 
provides  in  express  terms  for  the  issuing  of  a 
patent  to  the  executor  or  administrator,  in  case 
of  the  death  of  the  inventor  before  it  is  taken 
out;  and  the  latter,  for  a  surrender  of  a  patent 
defective  by  reason  of  an  iusulllcient  descrip- 
tion, and  the  re-issuing  of  a  new  one.  These 
are  supposed  to  be  analogous  cases,  and  mani- 
fest the  sense  of  Congress,  that,  without  the 
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express  provisions  of  law,  the  patent  in  the  noe 
case,  and  the  surrender  in  the  other,  could  not 
be  issued  to,  or  be  made  by,  the  legal  repre- 
sentative. The  argument  is  no  doubt  a  proper 
one,  and  entitled  to  consideration:  but  is  do( 
necessarily  conclusive. 

As  it  respects  the  provision  for  a  wirrendfr 
by  the  executor  or  administrator,  which  is  mon 
analogous  to  the  question  in  hand,  we  think 
there  could  l>e  no  great  doubt  that  the  rigfat 
would  exist  in  the  absence  of  any  surb  exprea 
authority,  regard  being  had  to  the  nature  of  the 
property,  and  the  ri^hLs  and  duties  of  the  leg*! 
representative,  withm  the  spirit  and  object  oC 
the  patent  law.  It  would  be  the  surrender  of  » 
patent,  the  legal  interest  and  property  in  which 
iiad  become  vested  in  him  as  part  of  the  UMta, 
which  he  was  bound  to  take  care  of.  and  pro- 
tect against  waste;  a  step  neccssar}'  to  perfect 
the  title  and  give  value  to  the  propefiT 
•would  seenj  to  be  not  only  directly  [*67d 
within  the  line  of  his  duty,  but  in  furthenuce 
of  the  chief  objec:t  of  the  law,  namely,  to  secure 
remuneration  to  the  meritorious  inventor. 

It  has  also  l)een  argued,  that  the  executor  r»r 
administrator  could  not  compl}'  with  the  term* 
and  conditions  of  the  eighteenth  section,  upoo 
which  the  right  of  projX'rty  in  the  extended 
term  is  made  to  depend.  In  other  words,  that 
he  would  \*c  unable  to  furni.sh  to  the  Board  d 
Commissioners  a  statement  under  oath  of  th« 
usefulness  of  the  invention,  and  of  the  recupu 
and  expenditures  of  the  patentee,  exhibiting  ■ 
true  and  faithful  account  of  the  loss  and  pntl 
in  any  manner  accruing  tmm.  and  by  ream 
of.  the  invention.  This  argument  assumes  a<  ■ 
matter  of  fact  that  which  may  well  l^e  denietl 
Suppose  the  dealings  of  the  patentet^  in  the  sub- 
ject of  his  discoverj'  have  been  carried  cm 
through  the  instrumentality  of  agents  or  ckfkik, 
or,  if  not,  that  the  patentee  him.vlf.  as  bau 
ness  men  usually'  do,  has  kept  ao 
iu'count  of  his  receipts  and  ci 
all  tlitlieulty  at  once  disappears.  The  _ 
iKKiks  of  a  (u-ccasetl  iwrty,  in  many  of  the  1 
of  the  Union,  identifletl  and  the  baodwiidig 
proved,  are  received  as  legal  evidence  of  tli 
demand  in  the  courts  of  justice,  and  affotd  MT 
authority,  u|>on  legal  pnnciplcK.  fortbeadni^ 
sion  of  the  books  before  the  board,  ia  wapper. 
of  the  appli<  ation.  We  perceiTc  no  grwldif 
ficuliy  in  a  substantial  compliance  with  tht 
terms  of  the  section,  on  the  part  of  the  esecn 
tor  or  administrator. 

The  second  Question  is,  Whether,  by  liBite 
and  operation  of  the  eighteenth  section  alie|^ 
referred  to,  the  extension  granted  to  W.  W 
Woodworth,  as  administrator,  on  the  lilh^ 
of  November.  \i*42.  inureil  to  the  hemdl^ 
assigriees  under  the  original  patent  gTaBlMp» 
William  Woodworth,  on  the  27ih  oay  oPWK 
ceml)er,  1828,  or  whether  saiii  exteo^m  iamnt 
to  the  benefit  of  the  administrator  Ottlj.  ia 
said  capacity. 

The  most  of  this  section  has  alreadj  bem  ft- 
cited  in  the  consideration  of  the  fini  qtxiliHi 
and  it  will  l)e  unnecessary  to  repeal  it  It 
vides  for  the  application  of  the  pateniw  la  tk* 
commission  for  an  extensicm  of  the  palMA  tcr 
seven  years;  constitute*  n  board  to  hear  M>i 
decide  upon  the  apt  i ;  and  if  Ut  le^^** 

and  expitnditurcs,  sii<.u  ,:i^'  the  kw  aad  vni>» 
accruing  to  him  from  and  on  accouBtefWii 
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vention,  shall  ratabliah,  to  the  Ratisfaction  of 
the  board,  that  the  patent  should  be  extended 
by  reason  of  the  patentee,  witliout  any  fault  on 
Us  put,  having  failed  lo  obtain  from  the  use 
•nd  tale  of  his  mveotkm  a  reamoable  roinuneTa- 
doil  ftNrhiS  time,  ingenuity,  and  expense  be- 
atmred  upon  the  H&me,  and' the  intruductioD  of 
U  Into  me.  it  shall  be  the  duty  of  tlie  commis- 
sioners to  extend  tlie  same  by  making  a  certifi- 
cate tliereon  of  such  extension  for  the  term  of 
seven  year?  from  and  after  tlie  first  term;  "and 
tbereupon  the  said  patent  shall  have  the  same  ef- 
fect in  lawasthoag^hithadbeenoriginaUTgrant- 
CT?*]  ed  for  the  term  of  twenty-one  'years." 
And  then  comes  the  clause  in  question:  "And 
the  benefit  of  each  renewal  shall  extend  to  as- 
siCTces  and  jri*antecs  of  the  right  to  use  the 
thing  puteiilod,  to  iha  extent  of  their  respective 
interests  therein," 

The  answer  to  the  second  question  certified 
depends  upon  the  true  constnicHon  of  the  above 
ciauae  feq>ectiDg  the  rights  of  assignees  and 
grantees. 

YariouB  and  conflicting  interpretations  have 
he&k  given  to  it  by  the  learned  cnun«?el,  on  thc- 
■rgument,  leading  to  different  and  opposite  re- 
sults, which  it  will  be  necessary  to  examine. 

On  one  side,  it  has  been  strongly  argued,  that 
the  legal  operation  and  effect  of  the  clause  save 
and  protect  all  the  ri<rht«  and  interests  of  as- 
ng^iees  and  grantees  in  the  patent  existing  at 
the  time  of  the  evteninon ;  and  thus  secure  and 
continue  the  exclusive  use  and  enjoyment  of 
these  rights  and  interests  for  the  seven  years,  to 
the  same  extent,  and  in  as  ample  a  manner,  as 
held  and  enjoyed  under  the  first  term.  That 
if  A  hold:^  uu  assignment  of  h  moiety  of  the 
patent,  ho  will  hold  the  same  for  the  new  term 
of  seven  years;  if  of  the  whole  patent,  then  the 
whole  Interest  for  that  period.  And  that  as 
.«oon  as  the  new  ^ant  Is  made  to  the  i>uteufee, 
the  interest  thcrem  pnases,  by  operation  of  this 
daase.  to  the  assignees  of  the  old  term,  in  pro- 
portion to  their  respective  ?hnrc.s. 

Oa  the  other  side,  it  has  bet  n  argued,  with 
equal  earnestness,  that,  according  to  the  true 
construction  and  lesal  eflfect  of  the  clause,  pro- 
tection is  given,  and  intended  to  be  given,  only 
tf)  the  riirht."*  and  interests  of  af^si  jr;  .-  md 
grantees  acquired  and  held  by  assienmunts  and 
grants  from  the  patentee  (n  and  under  the 
second  or  new  term ;  and  that  it  does  not  refer 
to,  or  enibraee,  or  in  any  way  affect  the  rights 
and  interest  of  aarignees  or  grantees  holding 
under  the  old. 

In  connection  with  this  view,  it  is  Raid  that 
the  rights  thu'i  jirotectcd  in  the  new  term  may 
be  acquired  by  means  of  the  legal  operation  of 
the  <!Muae,  eiuier  from  a  direct  assignment  or 
t'rant  after  the  exT'  n-ion  of  the  patent,  or  by 
an  appropriate  provihion  for  that  purpose,  look- 
ing  to  an  extension,  contained  in  me  assignment 
or  grant  under  the  old. 

It  is  not  to  be  denied,  hut  that,  upon  any 
view  that  has  been  taken  or  that  may  be  taken 
of  the  clause,  its  true  meaning  and  legal  effect 
cannot  be  asserted  with  entire  confidence:  and, 
after  all.  must  depend  upon  such  construction 
m  the  court  can  host  give  to  Uuubiful  phraseol- 
ogy and  obscors  legislation,  having  a  due  re- 
ixnrrl  to  the  grent  object  and  intent  of  Congress, 
as  collected  from  the  context  and  general  pro- 
vteioDS  and  polkj  of  the  patent  law. 


The  nile  is  familiar  and  well  settled,  that,  in 
case  of  obscure  and  doubtful  words  or  phrnseol- 
ogy,  the  intention  of  the  law  makers  is  to  be 
resorted  to,  if  discoverable  from  the  context,  in 
order  to  fix  and  control  thdr  meaning  so  as  io 
reconcile  it,  if  possible,  with  the  general  polity 
of  the  law. 

•Now,  the  serious  difficulty  in  the  [*678 
way,  and  whicli  renders  the  first  interpretation 
inadmissible,  except  ujjon  the  most  explicit  and 
positive  words,  is.  that  it  subverts  at  once  the 
whole  object  and  purpose  of  the  enactment,  as 
is  plainly  written  In  every  line  of  the  previous 
part  of  the  section.  It  gives  to  the  assignees 
and  granteeK  of  Die  patent,  as  far  as  a&signed 
under  the  old  term,  tne  exdurfve  right  and  en- 
joyment of  the  invention — the  monopoly — in 
the  extended  term  for  the  seven  yeari?;  when, 
by  the  same  provision,  it  clearly  appears  that  it 
was  intended  to  be  secured  to  the  patentee  as  an 
additional  remuneration  for  his  time,  ingenuity, 
and  expense  in  hrinirini:  fnit  the  discover)',  and 
in  introducing  it  into  public  use.  It  gives  this 
remuneration  to  parties  that  have  no  peculiar 
claims  upon  the  govr'  TiTt'cnt  or  the  public,  and 
takes  it  from  tho.se  wiio  coufcssedly  have. 

The  whole  structure  of  the  eighteenth  sec- 
tion turns  upon  tlie  idea  of  affording  this  addi- 
tional protection  and  compensation  to  the  pat- 
entee, and  to  the  patentee  alone,  and  hence  the 
reason  for  instituting  the  inquirybcf ore  the  grant 
of  the  extension,  to  ascertain  whether  or  not  he 
has  failed  to  realize  i  r.  i  onable  remuneration 
from  the  sale  and  us<  <,i  the  discoverv — the 
production  of  an  account  of  profit  and  loss  to 
enable  the  board  to  detennine  the  question ;  and 
as  it  comes  to  the  one  or  the  other  conclusion, 
to  grant  the  extended  term  or  not. 

It  is  obvious,  therefore,  that  Congress  had 
not  at  all  in  view  protection  to  a-ssignees.  That 
their  condition  on  account  of  dealing  In  the 
subject  of  the  invention,  whether  succes.sful  or 
otherwise,  was  not  in  the  mind  of  that  IkxIv. 
nnr  can  nny  good  reason  be  given  why  it  should 
have  been. 

They  had  purchase  d  jM.rtions  of  the  interest 
in  the  invention,  and  dealt  with  the  patent 
rights  OS  a  matter  of  business  and  speculation; 
and  stood  in  nodifTercnt  relation  to  the  govern- 
ment or  the  public  than  other  citizens  engaged 
in  the  common  affairs  of  life. 

Xofhin^;  short  of  the  mOvSt  fixed  imd  positive 
termsof  usiaiuie  could  justify  an  iuti-rpretation 
so  repugnant  to  the  wliole  sco|>e  and  policy  of 
it,  and  lo  wise  and  judicious  legislation. 

We  think  this  construction  not  necessarily  re- 
quire<l  hy  the  lans:uage  of  the  clause,  and  is 
altogether  inadmissible. 

Then  as  to  the  second  interpretation,  namely, 
that  the  clause  refers  to,  and  mcludcs.  assignees 
and  grantees  of  interests  acquired  in  the  new 
term,  either  by  an  assignment  or  grant  from  the 
patentee  after  the  extension,  or  by  virtue  of  a 
proper  clause  for  tl»at  purp)ose,  in  the  lissign- 
men  under  the  old  term. 

The  difficulty  attending  this  construction  lies 
in  the  usetessness  of  the  clttuse  upon  the  hypo- 
thesis— the  failure  to  discover  any  subject  mat- 
ter upon  wliich  to  eive  reasonable  operation 
and  effect  to  it;  ana  hence,  to  adopt  the  con- 
struction h  to  make  the  clause  'virtually  [*07  O 
a  dead  letter,  the  grounds  for  which  conclusion 
we  will  proceed  to  state. 
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The  elcTentb  section  of  ihe  Patent  Act  pro- 
vides, that  every  patent  shall  be  aasiinsable,  in 

law,  either  a*,  tn  the  whole  interest,  or  any  un- 


terest  in  the  ucw  term,  after  the  happcniag  o( 
a  certain  oootiDgencj,  wbtdi  event  ia  ilaetf 

quite  remote.     This  .«.Ltni«  to  be  the  whrv 


divided  pari  thereof,  by  an  instrumeni  iu  writ-  [  amount  of  Ihe  effect  thai  even  ingetiioas  utl 
ing;  wVkA  tOMgamwi,  and  also  everj'  grant  i  able 


and  conveyance  of  tlie  exclusive  right  under 
any  patent,  &c.,  shall  be  recorded  in  the  patent 
office.  And  the  f<MirU'fntli  section  authorizes 
suits  to  be  brought  in  (he  name  of  the  assignee 
or  grantee,  for  an  infringement  of  liis  rights,  in 
a  court  of  law. 

One  object  of  these  provbifns  found  in  the 
general  patent  syetem  iis  to  separate  the  interewt 
of  the  assignee  and  grantee  from  that  which 
may  be  held  by  the  patentee,  and  to  make  each 


counid  have  succeeded  la  finding,  to  «t> 

isfy  the  clause.  It  prpsiipposes  tha»  V'ontrefs 
looked  to  this  sciulilhi  of  interest  ia  iht;  ytv 
term,  which  might  or  might  not  occur,  and 
caat  about  to  provide  lor  ii,  for  fear  of  doatM 
as  to  Its  tme  nature  and  legal  chanwter,  wai 

the  effect  of  tlie  irencral  systi  !ii  ujx'n  it 

We  cannot  but  liiink  a  amri  should  besitak 
before  giving  u  construction  to  the  chose  «o 

deeply  harsh  and  tinju»l  in  it*-  '■<"n<*eqnfT!(^i^. 
both  as  it  respects  the  public  and  inaividuu 


fractional  interest  held  under  the  patent  distinct  rights  and  intetcets,  Itpbll  SO  narrow  a  foas- 

and  separate;  in  other  words,  to  change  a  mere  |  dation. 


equita  bic  into  a  legal  title  and  interest,  so  that 
it  may  be  <lealt  with  in  a  court  of  law. 

Kow,  in  view  of  these  provifiious,  it  is  diffi- 
cult to  perceive  the  materiality  of  the  clause  In 
rpicition,  as  it  respects  the  rights  of  assignees 
and  granteeh  held  by  an  assignment  or  ^jrant  in 
and  under  the  new  term,  any  more  than  in  re- 
«>ect  to  like  rights  and  interesta  in  and  under 
the  old. 

The  eleventh  and  fourteenth  sections  embrace 
every  assignment  or  grant  of  a  part  or  the  whole 
of  the  interest  in  the  Invention,  and  enable  these 

parlies  to  deal  with  it.  iu  nil  r  -])eet.s.  the  same 
as  the  patentee.  They  stand  upon  the  same 
fooling,  under  the  new  term,  as  m  the  case  of 
former  ni.ssignments  under  theold.  Nothing  can 
be  clearer.  It  is  impossible  to  satisfy  the  clause 
by  referring  it  to  tliese  aasignmenta  and  grants ; 
or  to  see  how  Congress  could,  for  a  moment, 
have  imagined  that  tlicre  would  be  any  necessity 
for  the  clause,  in  this  a-spect  of  it.  It  would 
have  been  as  clear  a  work  of  supererogation 
as  can  be  stated. 

The  only  color  for  the  argument  In  favor  of 
the  necessity  of  this  clause,  in  the  aspect  in 
which  we  are  viewing  it.  is  as  respects  the  con- 
tingcnt  interest  in  lh<-  new  term.  <lerived  from 
a  provision  in  an  as.vi^nineiit  under  tl)e  oM  one, 
lookinij  to  thf  1  xtension.  As  the  rii:ht  neces- 
sarily r»  sted  uu  coutruct,  at  least  till  the  contju- 
gency  orriirrctl.  there  may  he  !!omc  doubt 
whether,  evni  afli  r  its  oeeurrenei-.  the  eleventh 
and  fourteenth  ttectioos  had  the  eilect  to  change 
it  into  a  vested  legal  interest,  so  that  it  could  be 
dealt  with  at  law:  and  that  a  new  assignment 
or  grant  from  tlu' 
which  (oiild  be  I 

equity.  To  this  extent  there  may  be  some 
color  /or  the  arixunu  nt — «ome  supposed  matter 
to  give  operation  and  ciTi  ct  to  the  clause. 

But  what  is  tlie  amount  of  iti  .Not  that  the 
clause  creates  or  secures  this  contingent  interest 
in  the  ni'W  term,  for  tli:it  depenils  tipon  the 
contrnei  between  the  parlies,  and  the  contract 
alone,  and  which,  even  if  the  general  provinona 
($80*]  of  the  law  re.spt'eling  *the  riTht"  of 
assignees  and  grantees  could  uothave  the  elfect 
to  cnanire  into  a  legal  right,  mi^t  be  enforced 
in  a  couit  of  equity. 

The  only  effect,  therefore,  of  the  provision 
in  respect  to  assiijn(  (\s  and  grantees  of  this  de- 
scription would  be,  to  chsoge  the  nature  of  the 
contingent  interest  after  the  event  happened, 
from  ft  right  res  tin.  •(  contract  to  a  vested 
legal  iutertjst  or.  to  ^pe:tk  with  uore  preeinkia. 


to  remove  a  doubt  abcmt  the  mtnrB  of  liie  fai!!  remaining 


But  tliere  are  other  difficulties  in  the  wsj  of 
this  construction. 

The  eleventh  section,  r^ulating  the  n^t» 
of  assignees  and  granteea.  provides.  **disi 
every  patent  .shall  be  assignable  at  ]iiw  "&c  . 
"  which  assignment,  and  also  every  grant  a&d 
conveyance  of  the  exduaive  right  under  any 
patent  to  make  and  use,  and  to  grant  to  othm 
to  make  and  use,  the  thing  patented  within 
and  throu;;)iout  any  specided  part  or  portkm 
of  the  United  States,  "Ac.,  "shall  be  recorded. " 

Now,  it  will  be  apparent,  we  think,  from  a 
very  slight  examination  of  the  clausi-  in  q.---s 
tion,  that  it  does  not  embrace  assignees  w 
grantees,  in  the  sense  of  the  eleventh  section, 
at  all;  nor  in  the  senw  in  which  they  arc  re- 
ferred to  when  speaking  of  tiiese  interests  gra- 
erally  under  the  patent  law,  without  interpo- 
lating words  or  giving  a  very  forced  constradiBa 
to  those  composing  it. 

The  clause  is  as  follows:  '*  And  the  benefit 
of  such  renewal  shall  extend  to  assignees  aad 
granteei  of  the  right  to  use  the  thing  paienled. 
tu  the  extent  m  their  reepective  inlwH 
therein." 

It  will  be  .seen  that  the  wflH^^jliXcluMTe. ' 
used  to  qualify  the  right  of  a  grantee  ia  ihe 
eleventh  section,  and,  indeed,  always  when  re- 
ferred to  in  the  patent  law  (sec.  14),  and  sbo 
the  words  "  to  make."  "  and  to  grant  to  oChcA 
to  make  and  use."  are  dropped,  so  thai  thefc 
is  not  o.ily  no  exclusive  right  in  thegtantee,  ia 
terms,  grMoted  or  secured  oy  the  clause,  but  no 
right  at  alI-~iio  right  whatever — to  make  or  is 
grant  to  others  to  in:  1  ;i  >■  'h>-  tlllzig  pst- 

i'.i-:\:'e  ri^t  to 

vious,  fn)m  th^-  connection  and 
that  assignees  ;.u 
were  intended  to 
tipou  tiie  same  footing.  We  should 
'justified  in  giving  to  this  term  a 
enlarged  nu.uiic.L.  i:-"     'he  ri^t  to  m^nnd 
sell,  as  it  rt^ioecta  liie  one  clasa.  than  is  giw  ^ 
the  ottattiMBey  are  always  usedas  uwiuiillis 
in  the  pn*rnt  taw-..  Ti. 'hi   rxtrn:  '^f  Ir.lpv 
ests  held  by  Ut<^.    'Lkm  (J«um^  liuJi^.;'  ':-  ^ 
tenns.  seems  to  limit  studlnuaiy  the  \ 
reservation,  or  whatever  it  at^  W- 
undcr  or  from  the  new  {tmnt  to  IImi  \ 
to  use  the  thing  I'lt  TJird:  ti  t  uu 
right  even  for  Uiait,  which  jaDti§lii<«|i  n r^j^. 
nopoly.  nor  any  right  at  aXLt  Biad|L»'^><—  ^^'w 

sive,  to  ni.ikc  .mil  \  (iid  Th:it  >ri  tti-  !■•  liv. 
.bsfitn  gUatdmiiy  uiititAydi     Wm^^I'^  i:''t  1'^>'"^' 

part  of  Iha  i|nti  nc<\ 


patentee  would  l>e  required.  lUatud;  in  other  words,  ao 
nforced  only  in  a  court  of  [make  or  vend.   And  it  is,  we 


1  ^aotees  are  placed,  anl 
be  placed,  in  this  reipwt. 
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the   ezt«Dt   of  ^thelr   respective  hiterests 

therdB,**  whirli  is  rplird  on  to  liclp  out  the 
difHcaltV.  But  we  we  noihing  iu  the  phruse, 
giving  full  effect  to  it,  nece^tKarily  inconsistent 
with  the  plain  mpnniiiif  of  llu>  previous  words. 
The  «.\!ict  iiit'u  iutcii{U-(i  to  bo  exprc^stxi  amy 
be  oi)t  a  to  observation,  but  we  think  it  far 
irom  juftiifyiog  the  court  in  hol<iing  that  the 
grant  or  reservation  of  a  right  to  use  a  thing 
patented,  well  known  and  in  general  usp  at  the 
time,  means  an  (exclusive  right  to  make  and 
use  it;  and  not  <mly  this,  but  an  exclusive  right 
to  grant  tn  fathers  the  right  to  make  andoee  it, 
meaning  an  exclusive  right  to  vend  it. 

The  court  is  asked  to  build  up  a  complote 
monopoly  in  the  hand-s  of  assignees  and 
grantees  m  the  thing  patented,  by  judicial  con- 
struction, foimded  upon  the  irrnnt  of  a  simple 
right  to  use  it  to  the  extent  of  the  interest  pos- 
•eased:  for  the  argument  ooroes  to  this  com< 
plt  xion.  A  .simple  right  to  ns<?  is  given,  and 
we  are  a^ked  to  read  it  au  exclusive  right,  and 
not  only  to  read  it  an  exclusive  right  to  use, 
btit  an  cxcluMive  right  to  make  and  vend  the 
putcnted  article. 

Recurring  to  the  patent  law,  it  will  Ik-  M-en 
tliat  Congress,  in  granting  monopolies  of  this 
description,  have  deemed  it  necessary  to  use 
very  diflfereut  languagf.  Tlie  errant  iu  the 
patent  must  be  in  express  terms.  ioT  "  the  full 
and  ezeludve  right  sod  liberty  of  making,  uring 
and  vending,"  in  order  to  confer  exclusive 
privileges.  The  same  language  is  also  used  iu 
the  act  when  speaking  of  portions  of  the  mo- 
nopoly in  the  lunds  of  assignees  and  grantees. 
(Sees.  II,  14.) 

We  eannot  but  think,  therefore,  if  Congress 
liad  iutended  to  confer  a  monopoly  in  Uie  pat* 
ented  article  upcm  the  assigneee  and  grantees 
1)y  Tlir  r  l  iti  '  in  question,  the  usijul  ^irinuhiin 
all  Hucii  gruniN  would  have  lK>en  obtierved,  and 
that  we  should  be  defeating  their  under- 
Mtanding  and  intent,  well  its  doiut:  violence 
to  the  lanj^uage,  to  sanction  or  uphold  rights 
and  privileges  of  such  magnitude  by  the  mere 
force  of  judicial  coustruction. 

We  conclude,  therefore,  that  the  clause  has 
no  refereiM  I    t  i  the  rights  or  intere.';ts  of  us 
idgnoes  and  grantees  under  the  new  and  ex- 
tended tenn,  upon  the  ground — 

1.  Because,  in  that  view,  ^vintjto  the  words 
082*J  the  widest  construction,  *therc  is 
DOthing  to  satisfy  the  clau.<ie,  or  upon  which 
any  substantial  effect  and  operation  ean  be 
given  to  it;  it  liecomcs  virtually  a  dvad  letter, 
and  work  of  legislative  superfluity;  and 

2.  Because  the  clause  in  question,  upon  a 
true  and  reasonable  interpretation,  does  not 

ji-  riit.  to  vest  the  as-signees  and  grantees 
uanKHl  therein  witl»  nny  exclusive  privileges 
whatever,  in  the  extended  term,  and  therefore 
cuunot  he  construed  as  relating  to  or  embrac- 
iu^sueh  interests  in  the  sense  of  the  law. 

The  exteution  of  the  patent  under  the  eight- 
eenth section  is  a  uew  grant  of  the  exclusive 
right  or  monopoly  in  the  subject  of  the  inven- 
tion for  the  seven  years.  .VII  the  rights  of  its- 
bignees  or  graulees.  whether  in  a  share  of  the 
ixitcnt  or  to  a  specified  portion  of  the  territory 
heM  unrler  it  terminate  at  the  end  of  the  four- 
teen yeani,  uud  lH,'conie  re-invested  iu  the 
patentee  by  the  uew  grant. 

Fron}  t  hat  date  he  w  again  poasessed  of  "  the 


I  full  and  exclusive  right  and  liberty  of  making, 

n«5in£r.  and  vending  to  others  the  invention," 
whatever  it  may  be.  Not  only  portions  of  the 
monopoly  held  by  assignees  and  grantees  as 
subjects  of  tnide  and  commerre,  but  the  pat- 
ented articles  or  machines  throughout  the 
country,  purchased  for  practical  use  in  the 
business  afCaira  of  life,  are  embraced  witliin 
the  operation  of  the  extension.  This  hitter 
elass  of  assignees  and  grantees  are  reached  by 
the  new  grant  of  the  exclusive  right  to  use  tt>e 
thing  patented.  Purchasers  of  me  machines, 
and  who  were  in  the  u'^e  nf  thorn  at  the  time, 
are  disabled  from  further  immediately,  as 
that  right  became  vested  exclusively*  in  the 
patentee.  Making  and  vending  the  invention 
are  prohibited  by  the  corresponding  terms  of 
his  trrant. 

Kow,  if  we  read  the  clause  in  question  with 
reference  to  this  state  of  things,  we  think  tliat 

mucli  of  the  difflciilty  nltending  it  will  disap 
pear.  By  the  previous  part  of  the  section,  tlie 
patentee  would  become  re-invested  with  the 
exclusive  right  to  make,  u.se,  and  vend  the 
thing  patcutcd;  aud  the  clause  in  question  fol- 
lows, and  was  so  intended  as  a  qualification. 
To  what  extent,  is  the  question.  The  language 
is,  "  And  the  benefit  of  such  renewal  diall  ex- 
I  lend  to  assignees  and  grantees  of  the  right  to 
use  the  thing  patented,  to  the  extent  of  their 
respective  intercafa  tiieraln";  naturally,  we 
think,  pointing  to  those  who  were  in  the  use 
of  the  patented  article  at  the  time  of  the  re- 
newal, and  intended  to  restore  or  save  to  than 
that  right  which,  withntjt  the  clause,  would 
have  been  vestefl  again  exclusively  in  the  pat- 
entee. The  previous  part  of  the  section  oper- 
lUing  in  terms  to  vest  him  with  the  exclusive 
right  to  u«e,  as  well  as  to  make  and  vend,  there 
is  nothing  very  remarkable  in  the  words,  the 
Legislaiure  intending  thereby  to  qualify  the 
right  in  respect  to  a  certain  class  only,  lesvlng 
the  right  as  to  all  others  in  the  patentee,  iu 
speaking  of  the  benefit  of  the  renewal  extend- 
inj^  to  this  class.  The  renewal  vested  him 
with  the  whole  right  to  use,  and  therefore  there 
is  no  great  improjn  iely  of  language,  if  intended 
to  protect  *this  class,  by  giving  them  in  [*083 
terms  the  benefit  of  the  renewal.  Against  this 
view  it  may  be  said  that  **the  thing  patented  " 
meaa^  the  invention  or  discovery,  as  held  in 
AfcClurg  y.  Minyduhd  (1  How.,  202),  and  that 
the  rii^tto  tise  the  "  thin^  patented  "  is  what, 
in  terms,  is  provided  for  m  the  clause.  That 
is  admitted,  but  the  words,  >is  used  in  the  con- 
nection here  found,  with  the  right  simply  to 
use  the  tiling  patented,  not  the  exclusive  right, 
which  would  he  a  monopoly,  nocesaarity  refer 
to  the  palente<l  machine  and  not  to  the  inven- 
tion; and,  indeeii.  it  is  in  that  seu.sc  that  the  sx- 
pression  is  to  be  understood  generally  through- 
out the  patent  law,  when  taken  in  connection 
with  tlie  right  to  um.',  in  contradistinction  to 
the  right  to  make  and  sell. 

The  *•  thing  patented"  is  the  invention:  so 
the  machine  is  the  thini;  patented,  and  to  ui*e  the 
machine  i>>  lo  use  the  invention.  I)ecause  il  is  the 
thing  invented,  aud  in  respect  to  which  the  ex- 
clusive right  is  secured,  as  is  also  held  in  JVSr- 
Chirg  v.  liintjs'and.  Tlic  patented  machine  is 
frequentlv  used  tun  equivalent  for  the  "thing 
patented,**  aa  well  as  for  the  inveulion  oe  dis- 
ooveiy,  and  no  doubt,  when  found  In  connec- 
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tion  with  the  exclusive  right  to milke and  vend, 
always  means  the  rij^ht  of  property  in  the  in- 
vention, the  monopolv.  But  when  in  connec* 
tion  with  the  simple  nght  to  tne,  the  exduaiTe 

riirlit  to  miikc  and  vend  beina  in  another,  the 
rigiu  to  use  the  ihiag  patented  necessarily  re- 
siuts  in  ft  right  to  use  the  machine,  and  nothing 
more.  Then,  as  to  the  phrase  *'  to  the  extent 
of  their  respective  interests  therein,"  that  ob 
viously  enough  refers  to  their  interests  in  the 
thing  patented,  and  iu  connection  with  the 
right  fiuuply  to  use,  means  thdr  intensts  in 
the  patented  machines,  he  that  intcreftin  one 
or  more  at  the  time  of  the  uxteasion. 

This  view  of  the  clause,  which  brings  it 
down  in  practical  effec  t  and  operation  th" 
l»er>><jus  iu  the  use  of  ihc  puienled  macliine  or 
machines  at  the  time  of  the  new  grant,  is 
8tn;nglhened  by  the  clatiee  immediately  fol- 
lowing, which  IS,  "  that  no  eztenaion  of  the 
patent  sliail  be  t;ranled  after  tlie  e.xpiration 
uf  the  term  for  wliich  it  wm  originally  issued." 
What  is  the  object  of  this  provision?  Ob 
viously,  to  guard  a;;ainst  tlie  injustice  which 
'  might  otherwise  occur  lu  a  person  who  had 
gone  to  the  expense  of  procuring  the  patent- 
ed article,  or  changed  his  business  uixm  the 
faith  of  usinir  or  dealing  with  it.  after  the 
inonoiKily  had  expired,  which  would  l)e  ar 
rested  bv  the  operation  of  the  new  eranl. 
To  avoid'  this  consequence,  it  is  providea  that 
the  «xtenMon  must  take  |ili\ce  before  the  ex 

{>iratiou  of  the  patent,  if  at  all.  Now,  it  would 
>e  somewhat  remarkable  if  Congress  should 
have  bot^n  thus  careful  of  a  class  of  persons 
who  had  merely  gone  to  the  expense  of  provid- 
ing tlii'in.-eh'es  with  tlie  patented  artieie  for 
use  or  as  a  matter  of  trade,  after  the  monop- 
oly had  ceased,  and  would  be  disappointed 
and  exposed  to  loss  if  it  was  auani  i  :m  wed, 
and  at  the  same  time  had  overlooked  the 
( la-^s  who  in  addition  to  this  expense  and 
084*]  change  of  busiuess  •had  f>ou<;ht  the 
right  from  the  patentee,  and  were  iu  the  Uiie  and 
enjoyment  of  the  machine,  or  whatever  it  might 
be.  al  the  time  of  the  renewal.  These  provis- 
ions are  In  juxtaposition,  and  we  thinic  are 
but  piirlH  of  the  same  policy,  lookinj;  to  the 
protection  of  individual  citizens  from  any 
special  wrong  and  injustice  on  account  of  the 
operation  of  the  new  gniut. 

The  consequences  of  any  dilTerent  construe 
tlon  than  the  one  profMised  to  be  given  are  al- 
ways to  be  regarded  by  courts,  when  dealing 
with  a  statute  of  doubtful  meaning.  For  be- 
iwfcu  two  different  interpretations,  resting  up 
on  judicial  expositions  of  ambiguous  and  in- 
volved phraseology,  that  which  will  result  in 
what  may  be  roi::arded  as  coming  nearest  to  the 
iuleutiou  of  the  Ijegislature  should  be  preferred. 

We  must  remember,  too,  that  we  are  not 
dealing  with  Uie  decision  of  the  particular  case 
before  us,  though  that  is  involved  in  the  in 
quiry;  Iml  with  a  general  syilcm  of  t,'riiii 
practical  interest  to  the  country;  and  it  is  the 
effect  of  our  decision  upon  the  operation  of  the 
eyslem  that  srtves  to  it  its  rhief  importance. 

The  eigtheenth  setJiiou  autliorizes  the  renew- 
al of  patents  in  all  cases  wlier<-  the  Board  of 
CotiiTnlssioners  is  satisfied  (i!  ilie  iiseftdncss  of 
the  invention,  and  of  tlie  iuudequucy  of  re- 
nnineattion  to  the  patentee.  luvdutions  of 
n)*ri!  only  are  the  subject  of  the  new  grant;  such 


as  have  had  the  public  confidence,  and  which  it 
may  be  presumed  have  entered  largely,  in  one 
way  ana  another,  into  the  business  afiain  of 
life. 

By  the  report  of  the  coramissioni  r  nf  fiatetiT' 
it  appears  that  live  hundred  and  two  psiteai* 
were  issued  is  the  year  1844— for  the  test  four 
lecn  years,  the  average  Issue  vcariy  exceeded 
this  number— and  embrace  articles  to  be  found 
in  common  use  in  every  department  of  hlxn  or 
art,  on  U»e  farm,  in  tlie  woritatiop,  aodfsctorf . 
These  articles  have  been  purchased  from  the 
patentee,  and  have  gone  int"-  rrinrivm  us*- 
But,  if  the  construction  against  which  we  iiav. 
been  contending  should  prevail,  the  momem 
t!!(>  patent  of  either  article  is  renewed,  the 
coiiunoa  use  is  arrested,  by  the  exclusive  graot 
to  the  patentee.    It  is  true  the  owner  may  re- 

Eurcliase  the  right  to  uee,  and  doubtJeM  would 
e  compelled  from  naoeesity ;  but  he  is  left  lo 
the  discretion  or  caprice  of  the  pateatee.  A 
construction  leading  to  such  consequences,  and 
fraught  with  such  unmixed  evil,  we  must  be 
gatisfled  wa.s  never  contemplated  by  Conrre*" 
and  should  not  be  ado^^id  unless  compelled  by 
the  mosi  expraift  and  positive  lawgmge  ol  the 
statute. 

The  third  question  certified  is.  whether  the 
exten-ion  of  the  i>atent  granted  to  W  W. 
Woodworth,  as  administrator,  on  the  16tb  of 
November,  1848,  inured  to  tho  benalit  of  ihs 
administrator  exclusively,  or  whether,  ii  l» 
certain  territory  specified  iu  the  contract  of  ss- 
rignment  made  by  W.  Woodworth  and  James 
Strong  to  Toogood,  Halstead.  and  Tyaclc.  00 
the  28th  of  November.  1829.  and  'by  1*685 
le^l  operation  of  the  coovenauts  eontaiocd  iu 
said  contract,  the  said  extension  inured  to  Use 
benefit  of  said  Toogood,  Halslead,  and  Tfsek. 
or  their  as  i  irn-; 

William  VVood worth  was  the  originai  pal 
entee,  and  took  out  letters  patent  on  tlie  STth 
of  Der  ember,  1828;  and  s(H)u  after  conveyed  a 
moicly  of  the  same  to  Jjuuca  Stron<r  '^nf 
Uri  Emmons  also  obtained  a  patent  for  i  ^ 
Jar  machine  on  the  asth  of  April,  182V.  sou 
soon  after  oonwyed  all  his  Interest  In  the  ssaw 
to  Toogood.  Halstead,  and  Tyack.  Willi  s 
view  to  avoid  litigation,  both  parties  matuslljr 
assigned  to  eadi  other  their  tnlerasls  b  the 
respective  patents  to  different  and  sepan-.re 
portions  of  the  United  States;  and  in  iLt  x> 
signment  from  Woodworth  and  Strong  to  Too- 
gmxl,  Halstead.  and  Tyack.  the  ^llowisf 
covenant  was  entered  into  by  the  pariisi: 
'■  .Vnd  the  two  parties  furtlier  aicree.  that  any 
improvement  in  the  inacliiuery,  or  alterstioo. 
or  renewal  of  either  patent,  such  ImproveraMM. 
alteration,  or  renewal  shall  Inure  to  the  Ixnef' 
of  the  rubpective  parliua  iuterei»led.  aiul  nukv 
be  applieu  and  used  within  their  respediwdil* 
tricts.  as  herein  before  designated. " 

At  the  time  this  covenant  was  enterwl  into, 
there  was  no  provision  in  the  paten!  1^m>  u'' 
thoriziog  an  extension  or  renewal  of  the  ume 
beyond  the  original  term  of  fourteen  jcan. 
The  first  act  providing  for  it  was  p;i>"  1  in 
July,  18;t2.  Before  this  time,  the  only  mMle 
of  prolonging  the  term  beyood  the  oripul 
grant  was  by  means  of  private  acts  of  Csa- 
gress  upon  mdividual  upplicutions. 

A  construction  had  been  given  bv  the  Oil- 
cult  Oourt  ol|yw  United  Stataa,  in     »  V  rk. 
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 rly  as  1824.  by  which  tbe  patentee,  on 

sxirrendering  his  patent  on  account  of  a  defcrt- 
iva  ijpociflcalion,  would  be  entitled  to  Uike  out 
a  new  patent  correcting  the  defect,  which  con- 
Btnictioa  wat  afterwardg  upheld  by  ihiH  court 
in  Oranir,  Baffmand  {9  PMers.  218).  and  the 
priucipk-  since  ingmfled  Ittto  the  patent  tow  by 
the  Act  of  1832. 

Tb»  court  h  of  the  opinion  tliat  Urn  eoT»> 
nant  in  qiii"^tion  shmild  he  c<ni^!nird  as  having 
been  entered  into  by  the  jmrues,  with  a  refer- 
ence to  the  known  an<l  existing  rights  and  pviv- 
Ue^^  secured  to  puteiitci.^  tinder  the  cjeneml 
syKtera  of  the  govcrumuut  cHtablished  for  lUut 
purpose:  that  the  parties  would  natuially  look 
to  the  established  agrstem  of  law  on  the  subfect 
to  arranging  tiieir  seveml  rights  and  obltga- 
tions,  in  dealing  wltli  property  of  t\m  ae- 
acriplion.  rather  than  (u  any  possible  change 
that  might  be  effected  by  Drivate  acta  of  Con- 
gress  upon  individual  application.  Contract* 
are  usually  made  with  reference  to  the  estab- 
Hahed  law  of  the  land,  and  should  be  so 
undenttood  and  construed,  unless  otherwise 
clearly  indicated  by  the  terms  of  the  agreement. 
If  the  pariicH  in  ihi<  cH<e  contemplate  any  al- 
teration or  uiodiflcatiou  of  their  rights,  more 
advantageous,  by  the  furOier  l^slatfon  of 
C<mgros-<,  we  think  some  more  sjH,'(;i(k"  provis 
ion  having  reference  to  it  iiUuuld  have  been 
4180*)  *tnaefted  in  their  covenant.  The  term 
•  *  roTn»w!il  "  may  bp  satistled  by  a  reference  to 
the  law  ti»  it  then  hiuud.  The  patentee  might 
surrender  his  patent,  and  take  out  a  new  one, 
within  the  fourteen  years;  and  the  term  was 
used,  probably,  to  guard  against  any  question 
tliMt  miL'lii  In,'  raised  as  to  the  right  under  the 
assigDment  in  the  new  patent,  if  a  surrender 
and  new  tmue  should  become  neoessaiy.  The 
-pi  firir- titnii  accompany  in  ir  the  patent  was  a 
coniplit  aicd  one,  and  bus  been  the  subject  of 
much  eontroventy,  and  the  necessity  of  a  sur* 
render  for  correction  and  amendment  might 
very  well  have  been  anticipated. 

\Ve  iliiiik  this  view  .satisfies  the  use  of  the 
term,  and  tliat  no  right  is  acquired  in  the  new 
grant  by  virtoe  of  the  assignment  or  corenant. 

The  fourth  and  fifth  questions  rertiflcd  are 
answered  by  the  opinion  of  the  court  upon  the 
first  and  second  questions. 

The  sixth  question  certified  is  as  follows: 
Wbeilier  the  plaintiff,  if  he  be  an  assignee  of 
an  exclusive  right  to  use  two  of  the  patented 
machines  within  the  town  of  Watervliet,  has 
such  an  exchisivo  ri|rht  as  will  enable  him  to 
maintain  an  action  fxran  infringement  of  the 
patent  within  the  said  town;  or  whether,  to 
maintain  such  action,  the  pUdntiff  must  be  pos- 
aesned.  as  to  that  territory,  of  all  the  rights  of 
the  original  patentee. 

The  plaintiff  is  the  grantee  of  the  exclusive 
right  to  c*»nstnirt  nn<\  iisp.  and  to  vend  to  others 
to  be  used,  two  of  tiie  patented  machines  with- 
in the  town  of  Watervliet,  In  tiie  County  of 
Albany. 

The  fourteenth  section  of  the  patent  law 
uiilliori/x-s  any  person,  who  is  a  ^jrantee  of  the 
exclusive  rigtit  in  a  patent  within  and  through- 
oat  a  specified  portion  of  the  United  Slates,  to 
maintain  an  action  in  his  own  name  for  an  in- 
fringement of  the  right. 

The  plaintiff  comes  within  the  very  terms  of 
the  sc<  tion    Although  limited  to  the  use  (rf 
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two  machines  within  Hi  i<  wn,  the  right  to 
use  them  is  exclusive.  No  otiier  partv,  not 
even  the  patentee,  can  use  a  right  under  the 
patent  witliln  the  territoiy  without  infringing 
the  granti. 

The  seyenth  question  certified  is  as  follows: 

Whetlier  the  letters  patent  of  renewal  i.ssned  to 
W.  W.  Woodworth,  as  administrator,  on  the 
8th  of  July,  1845.  upon  the  amended  specifica- 
tion anil  (  xpl.tnatory  dniwing^  then  filed,  Ik.' 
1  good  and  valid  in  law.  or  whether  the  same  be 
void  for  uooertaintT,  amUguily,  or  multiplicity 
of  claim,  or  any  other  cause. 
.    Tiie  court  is  satistiud,  up<jn  an  examination 
j  of  the  specification  and  drawings  referred  to  in 
j  the  question  certified,  that  it  is  sufficiently  full 
I  and  explicit,  and  is  not  subject  to  any  of  the 
i  objection.^  taken  to  it. 

The  remaining  questions  will  be  sufficiently 
answered  by  the  certificate  sent  to  the  court 
below. 

♦ORDBR.  [*«87 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Nortliern  District  of 
l^ew  York,  and  on  the  points  and  questions  on 
which  the  judg«  of  the  said  Circuit  Court  w<we 
opjiosed  in  opiiiiMii  iiid  which  were  certified 
lu  llti^  court  .for  its  opinion,  agreeably  to  the 
act  of  Congress  In  muik  case  made  and  pro- 
vided, and  was  argueil  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court — 

1,  Tli.it  tlie  ei^rliieenth  section  of  the  Patent 
Act  of  18<i6  did  authorize  the  extension  of  a 
patent  on  the  application  of  the  executor  or  ad- 
ministrator of  a  deceased  palenlec. 

2.  That,  by  force  and  operation  of  the  eight- 
eenth section  of  the  Act  of  July  4th.  18M,  en- 
titleti  "  An  act  to  promote  tlie  pmgress  of  the 
useful  arls."*c.,  the  extension  granted  to  Will- 
iam W,  WiHMlworth,  an  administrator,  on  the 
Itfth  day  of  November,  lf>4'3.  did  not  inure  to 
the  benefit  of  a&hii/uees  under  llie  original 
patent  granteil  to  William  Woodworth  on  the 
27th  day  of  December,  1828,  but  that  the  said 
extension  inured  to  the  benefit  of  the  admlnls* 
trator  only,  in  his  said  capacity 

8.  That  the  extension  specilieil  in  the  fore- 
going second  point  did  Iniue  to  the  benefit  of 
the  a'!Tninistrator,  to  whom  the  same  was 
granted,  and  to  him  in  that  capacity  exclusive- 
ly; and  that,  as  to  the  territory  specified  in  the 
contract  of  tissignment  made  by  William  Wood- 
worth  and  James  Strong  to  Toogood,  Ualstead. 
and  Tynck.  on  the  :J8ih  day  of  November, 
1829  (and  set  forth  in  the  second  plea  of  thede- 
fendanu  to  the  first  count  of  the  declaration), 
and  by  lejal  operation  of  the  covenantu  con- 
tained in  Aaid  contract,  the  said  extension  did 
not  inure  to  the  beiietit  (vf  the  said  Toogood, 
Ualstead,  and  Tyack,  or  'licir  a.s.sipi!«i. 

4.  That  the  nluintilT.  ciainuu^  lilk  under 
the  extension  from  the  administrator,  can 
maintain  an  action  for  an  infrin (dement  of  the 
patent  right  within  the  territory  s|)ecified  intlie 
contract  of  a.^simunent  to  TcHi^ocxi,  Ualstead, 
and  Tyack.  airaiusi  any  person  not  claiming 
under  said  assignment.  And  that  the  said  as- 
signment is  not,  of  itself,  a  perfect  bar  to  the 
plaintiff's  suit. 

5.  Tliat  the  extension  specified  in  the  second 
point  oonld  be  applied  lor  and  obtained  by 
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"William  W.  Wood^orth,  as  admiuistrator  of 
\\  illi)iin  W<io<hvorth,  deceased,  altbough  the 
biiid  Willittui  Woodwortii.  the  original  patentee, 
had  in  his  lifetime  dispooed  of  all  bis  interest 
in  the  Ihen  exiaUng  patent,  having  at  the  lime 
of  his  death  no  right  or  title  lo  or  Intercat  In 
t?iL'  saiil  original  palcnt;  anil  tliat  such  sale  did 
noi  carry  anything  beyond  the  term  of  said 
original  patent;  and  that  no  contingent  rights 
rpniarncd  in  llif  patentpo  or  his  representatives. 

0.  Tlmt  ilie  ultiintill.  if  he  be  au  assignee  of 
688*J  an  exclusive  right  *to  use  two  of  the 
patented  machines  within  the  town  of  Waler- 
vliet,  has  such  an  exclusive  right  as  will  enable 
him  to  maintain  an  action  for  an  infringement 
of  thepatcnt  within  said  town. 

7.  Tluit  the  letters  patent  of  renewal  leooed 
to  William  W.  Woodworth,  as  administrator 

aforesaid,  on  the  tttli  day  of  July,  lb4d,  up 
on  the  amended  speciflcatton  and  explanatory 
tiravvings  llifii  filrcl,  are  gnorl  and  valid  in  law; 
juid  aru  not  void  for  uncerluinly,  ambiguity,  or 
multicipliiy  of  claim,  or  any  other  cause. 

9,  That  the  uuestion  involved  in  the  eighth 
point  propounded  does  not  preient  any  qtiee- 
tion  of  law  wliich  tlii^  (  fiurf  can  answer. 

9.  That  llie  decision  of  the  Board  of  Com- 
missioners, who  are  to  determine  upon  the  ap- 
plication for  the  extension  of  a  patent  under 
the  eighteenth  section  of  Lhe  Act. of  Ib^iti,  in  not 
conclusive  upon  the  question  of  tb^r  Jurisdic- 
tion to  act  in  a  given  case. 

10.  That  the  commissioner  of  patents  can 
lawfully  recess  (  a  ^  ur^ender  of  letter;^  patent 
lor  a  defective  speciticaliun,  and  issue  new 
lettets  patent  upon  an  amended  specification, 
after  the  expiration  of  the  term  for  which  the 
original  putctit  was  granted,  and  pending  the 
exiKtence  of  an  6iteoded  term  ctfeevMi  years; 
and  that  such  surrender  and  renevral  may  be 
made  at  any  time  during  such  extended  term. 

It  is  thereupon  notr'  here  ordered  and  adjudged 
by  thi*  canrt,  that  A  be  »  ctrtified  to  the  mad 

Vircuit  Court. 

Mr.  J  Mike  McLrak: 

As  I  diflsent  from  the  opinion  of  the  court, 

in  their  answer  to  the  second  question  certified, 
I  will  titate,  in  few  words,  tlie  reiusons  of  my 
dissent. 

The  question  is,  whether  the  extension  of 
the  patent,  under  the  Act  of  1886,  to  WUIiun 

"W.  Woodworth,  the  administrator,  inured  to 
the  bcnetlt  of  the  n«»ignec8  of  ti»e  tii-st  patent. 

I  had  occiu-ion  to  consider  this  question  in 
the  rase  <»f  /"  -A*  and  Morrut  v.  JiifkiHU  dnd 
Jthkt/iK,  on  lay  circuit,  and  on  a  deliberate  ex 
amination  of  the  eighteenth  section  uf  the  above 
act,  1  came  to  the  conclusion,  Umi  unless  the 
BRRfgnment  gave  to  the  assfgnee  the  right  in  the 
extended  or  r»  newed  patent.  Ins  interest  c.\i>ired 
with  the  limitAtion  of  the  original  patent. 

The  lamented  Jn^k*  Story,  without  any  in- 
terchange of  opinion  Iwiwcen  us,  about  the 
same  lime,  gave  the  t^tmie  <!on.structiuu  lo  the 
seclton.  The  late  Mr.  Justice  ThompM)n.  and 
several  of  the  district  judges  of  the  United 
Slates,  have  construed  the  act  in  the  same 
waA 

The  eleventh  section  of  the  act  makes  the 
patent  assignable  In  law,  eitht^  as  to  the  whole 

interest  or  nhx  nndividt'd  )  .irt  thereof,  !)y  any 
instrument  ot  writing,  which  is  required  to  be 
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recorded  in  the  patent  oilloe  wtahfai  threenonttn 

from  the  date. 

By  the  eighteenth  section,  the  pateatet  may 
make  application  for  the  extension  of  [*68i) 
his  patent  to  the  commissioner,  who  is  ret^utred 
ot  publish  a  n<rfioe  of  such  application  "  in  ooe 
or  more  of  the  principal  newspapers  in  tbt 
city  of  Washington,  and  in  such  other  paper 
or  papers  as  he  may  deem  proper,  publianed  to 
the  iicction  of  country  niof^t  interested  jidv(  r-»  !r 
to  the  extension  of  the  patent."  "  .Vud  the 
Secreta^  of  State,  the  Commissioner  of  the 
Patent  Office,  and  flie  S<ilicitor  of  ibeTreaflurr 
shall  constitute  a  l>oard  to  laar  and  deride  up 
on  the  evidence  producer!  l>efore  them  iK  iiifor 
and  against  the  extension,  and  shall  *il  for  that 
purpose  at  the  time  and  plaoe  designated  ia  the 
jiuMinhed  notice  thereof.  The  pattntK'  fball 
furnish  to  i>uid  lK)ard  a  statement  iu  wniioj. 
under  oath,  of  the  ascertained  value  of  tli«  in- 
vention, and  of  hi«  receij'ts  and  ex|«'rnlitiirr« 
sufficiently  in  dei.iil  to  exhibit  a  true  aud  fiiiili 
ful  account  of  loss  and  profit  in  any  maooer 
aocruing  to  him  from  and  b;  reason  of  ssid 
niventioo.  And  if.  upon  a  hearin|r  of  the 
matter,  it  shall  appear  lo  (he  full  and  entire 
satisfaction  of  the  said  Umrd,  imving  due  agard 
to  the  public  inlemt  therein,  that  it  is  just  and 
proper  that  the  term  of  ilic  patent  should  l>c ex 
tended  by  reason  of  the  imlcut^:,  without  nejr 
lect  or  fault  on  his  part,  having  failed  lo  ob- 
tain, from  the  use  and  sale  of  his  inrcntioD.  ■ 
reasonable  remuneration  for  the  time. ingenuity, 
and  expend;  bestow eii  upon  the  same,  and  tiie 
introduction  thereof  into  use,  it  shall  be  the 
duty  of  the  oomminloaer  to  renew  and  eitsBd 
the  j)atcnl,"  &c. ;  **  and  thereupon  the  s.iid  {Vilcn! 
shnll  have  the  same  efTect  in  law  as  tlir>n;;ii  it 
had  been  originally  grunted  for  Ihr  term  e( 
twenty-one  years.  And  the  benefit  of  such  rs- 
newal  shall  extend  to  assignees  and  graotets  of 
tlie  riLdit  to  use  the  thing  patented,  totheexlsnt 
of  their  respective  interest  therein." 

Tills  section  embraoea  patents  pievioudj  ii- 
sued,  and  the  r  n  iinclioD  now  lo  be  given  to 
it  operates  on  ail  cases  of  extensions  tuider  ii. 
whether  the  aasignments  viete  made  befoicer 
after  the  passage  of  the  act. 

The  object  of  lliis  maitJU  ho  clearly  ex 
pressed  as  not  to  admit  of  doubt.  It  for 
the  exclusive  benefit  of  the  patentee;  for  Uie 
extension  cut  only  be  granted  when  it  riisll  Ik 
ma*ie  to  appear  that  ilie  patentee,  "  without 
neglect  or  fault  on  his  {tan.  huving  failtd  to 
obtain,  from  the  use  and  sale  of  his  invenUoD. 
a  reasonable  remuneration  for  hi>  litn*  i: 
gcnuiiy,  and  expense,"  «5cc.  This,  then,  U.::i 
the  clear  intent  of  Congress.  expn-Mcil  in  ihi* 
section,  it  must  have  a  controlling  infiuoice  ia 
the  construction  of  other  i)actH  of  the  iwtwe 
A  statute  is  const  rued  by  the  sinie  rule  ;i»  ^ 
written  contract.  The  iutoit  of  law  makiix 
and  of  the  persons  oonlTvciingr,  when.'  tint 
intent  clearly  apjK'aj-s.  must  Jh'  rarrie^l  into 
effect.  Where  tla*  htulute  or  ihe  coiiumi  u^o 
repugnant  in  its  language  as  not  to  tUiow  iht 
intent,  then  no  elTet^l  can  be  given  to  it  if 
the  words  ustd  he  susceptible  of  t.udi  •«»• 
slructum  as*noi  only  to  sh«)W  the  intent. f*OJH) 
but  to  enable  the  court  to  give  effect  to  it.  it 
ia  the  duly  of  the  court  so  to  constroe  it 

Bacon,  on  the  construction  of  ^tatutrs,  «ays 
"The  most  nuiurai  and  geuuiue  way  of  coo 
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stroing  a  statute  \n  to  construe  one  part  by 
another  part  of  the  K;inu'  stiituU-;  for  f lii';  bt-st 
expresscth  lUe  tucaniu^  of  the  makurs."  Aad, 
*'  If  any  part  of  a  statute  be  obaeiue.  It  fa 

proper  to  oonsirlfT  the  othrr  pnrt^;  for  the 
•words  aiid  meanint,'  of  om  part  of  a  statute 


been  recorded  in  the  patent  ofBce.   This  view 

tri VPS  effect  to  the  section,  ami  liarmonizcs  its 
pruvii»iou«.  The  other  comtrucliou  makes  the 
parts  of  tlie  section  repugnant,  and  nullifies 

thr-  whole  of  it.  Now,  whirh  is  the  more 
rt'iisonable  view?    But.  in  addittuu  to  this, 


frequently  lend  to  the  sense  of  another.  "     '  A  I  what  conceivable  motive  could  Congress  have 
stHtu(eou;:rht,upou  thewhole,  tobesoconstrucd, ,  had  to  give  a  boon  to  the  assignee?   Uow  is 
ihaJ,  if  it  c»Ui  be  prevented,  no  clause,  sentence  he  injured  by  the  extension? 
cr  womI  shall  be  superfluous,  void,  or  insig-     Without  tin-  cxtcusiDu,  tin-  assi<:iu-t'  wouhl 


niticant. 

Ttiat  the  patentee  may  have  bis  palMit  ez> 

tended,  thou^ch  the  as-:i£rnrc  Jjcld  the  entire  in- 
ter«jAl  ia  it,  is  uiuloubtwl.  He  has  only  to 
show  that  he  has  not  been  re  imbursed,  •fee, 
within  the  m^*antnir  of  the  *-<  (  fir>n.  to  f  "^latili?:!: 
hi*  claim  for  an  extension.  Aud,  in  i-uiU  a 
case,  if  the  Ixineflt  of  the  extension  go  to  tin- 
assignee,  he  having  the  entire  interest  in  the 
patent,  bow  is  the  patentee  benefited 7  And 
vi  i  the  law  was  enacted  exclusively  for  his 
bcnelil.  l>oes  not  such  a  construction  defeat 
theobjci-iof  the  law?  And  if  it  does,  can  it 
be  maintained?  Wliere  the  a'^siLniment  of  the 
patent  hns  Uevii  for  less  than  the  whole,  the 
same  objection  lies,  though  the  object  of  the 
hiw  is  subverted  only  to  the  extent  of  the  aa- 
si^nment. 


assi^'Tiee 

only  have  a  right,  in  common  witli  ull  others, 
to  use  the  invmthni.    This  oouM  be  of  no 

more  value  to  him  than  the  worth  of  hh  ma 
chiuery;  for  competition  equally  open  to  all, 
cannot  be  estimated  of  any  value,   under  the 

fissignment.  the  ajtsignee  claims  a  monoixily. 
Sow.  did  ('ouirress  intend  to  give  him  tliih 
iMx.n';'  Why  sliduld  lu'  Ix'  an  ol)je(  t  of  public 
munificence?  He  laid  out  liis  money  in  the 
purchase  of  the  patent  right,  because  he  be- 
lieved it  would  be  profitable.  And.  in  most 
(;ases,  the  assignee  hiHculates  upon  the  poverty 
of  the  inventor,  inventors  are  proverbially 
poor  and  dependent.  Thehistorvof  this  patent 
illustrates  strongly  this  fact.  Halt  oi  the  right 
was  originally  assigned  to  pay  the  expense  and 
trouble  of  taking  out  the  patent.  Another 
part  of  the  patent  was  assigned  to  compromise 


riie  inti  re.st  of  the  assignee,  it  is  sui^jio^^  d,  i  a  pretemled  <  laitn  to  a  similar  invention 


16  protected  by  the  provision^  that ' '  the  beuetit 
of  such  renewal  shall  extend  to  assignees  and 
gmntres  nf  the  right  to  use  the  thing  patentc*d, 
lo  tlie  extent  of  their  respective  intercsls  there- 
in." There  can  be  no  doubt  that  the  words  "to 
the  exteol  of  their  respective  intrre^t-^  therein  " 
refer  lo  their  right  to  use  the  thin;:  patented; 
and  tlu^,  it  is  conteniled,  is  ihe  heiietil  rvliic  li 
results  to  the  assignee  from  the  rcuowal.  That 


The  hardnhip  complained  of  by  the  assignee 
is  more  imaginary  than  real.   If  the  patentee 

takes  all  the  benefit  of  the  extension,  the  as- 
signee loses,  it  is  baid.  the  value  nf  Ins  ma- 
chinery. This  does  not  necessai  il',  1  ollow. 
For  if  the  machinery  has  Iwen  judieioubly  se 
lected,  and  put  in  operation  at  a  proper  place, 
it  will  M  il  for  its  valui'  Lrnierally.  if  not  always. 
If  the  invention  be  of  great  value,  as  is  uo- 


this  would  seem  lo  be  the  Import  of  these  I  doubtedly  the  case  in  wis  instance,  the  ma- 

(  hinery  will  be  wanted  by  anyone  wlio  may 


wetnU.  ili-eonnerted  from  other  ]>nrt.s  of  the 
.seciiou,  is  admitted:  but  such  a  construction  is 
wluilly  inadmissible,  when  the  object  of  the 
section  is  considered. 

The  patent  is  extended  for  the  l)enefit  of  the 
patentee.  'riii><  is  so  obvious  that  no  one  will 
deny  it.  And  the  above  construction  ^ves  the 
benefit  to  the  assignee.  Here  is  a  direct  re- 
puiriiaiicy,  and  there  is  nn  epciiie  from  it;  for 


anyone 

wi^h  to  continue  the  business,  undi-r  ihe  ex- 
tended patent.  So  that  the  loss  in  the  sale  of 
the  machinery  would  not  be  greater  than 
would  have  l>een  suffered  by  u  sale  u"  the  pat- 
ent had  not  been  exteuded. 
This  construction,  then,  inflicts  little  or  no 


injury  on  the  assignee,  whilst  the  other  con> 

stru<  lion,  as  has  he<  ii  shown,  defeats  the  ob- 
the  stiine  repuOTuncy  exists,  though  in  a  less  '  ieet  of  i lie  statute,    iiut  this  inconvenience  or 

loss 


degree,  wlu  i  .  a  |»ari  of  the  patent  only  has 
been  jtssigned.  l  iiilrr  sueh  eii-cumslauces.  we 
must  impure  whether  Jliis  rei»ugnancy  may  not 
|>c  avoided  by  giving  another  and  a  different 
application  to  the  provision,  of  which  tlie 
words  may  be  susceptible. 

Tiie  benefit  of  the  rt  ri!  \v;il  Is  triven  to  tlic 
aaeieueeH;  but  to  what  extent?  To  the  extent 
of  their  interest  in  the  renewal.  But  it  is  said 
tl»al  this  cannot  be  the  true  construction,  «s  it 
renders  Ihe  provision  iiH>peralive.  If,  by  the 
<>0 1*]  assigoment,  there  was  an  express  *con- 
uaci  that  the  assignee  should  enjoy  the  same 
interest  in  the  renewal  or  extension  of  a  patent, 
this  would  secure  such  intereat.  without  Uie 
provision. 

'    To  thb  It  may  be  answered,  that  such  an 

assignnunt  of  u  thing  nr,t  in  five  would,  at 
niost.only  Ik;  a  contract  to  convey  the  legal  right. 
But.  under  the  eighteenth  flection,  the  assignment 
after  the  extensi(jn  becomes  a  legal  transfer. 
In  addition  to  this,  the  right  under  the  exten- 
sion lieing  le^'nl.  all  purdnisers  wouhl  be  af 

fected  witii  uoiice,  witere  the  sssignment  had 
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to  the  assignee  is  duly  considered  and 
weighi  il,  under  the  statute,  as  the  lionnl.  in 
gnuUiug  the  extension,  niusi  have  a  due  legard 
to  the  public  inten?si.  Notice  is  to  be  given,  tis 
far  as  practicable,  lo  ail  persons  interested 
against  the  extension  of  the  patent,  who  may 
^apiH-ar  hefor./  th'  hoanl  anil  ojijKise  it.  f*Ctf)3 
And  it  was  staled  la  the  argument,  that  the 
iissignees  of  this  patent  did  oppose  the  ex- 
tension of  it.  Little  did  they  suppose  nf  the 
time  that  they  were  resisting  a  boon  stK  ured 
lo  thorn  by  the  above  section.  Wlwlever  loss, 
real  or  imaginai^,  the  assignee  mav  suffer  from 
the  extension  of  the  patent,  is  a  los.s  or  incon- 
venience whi<  h  results  irom  the  m  ihtjiI  ad- 
vancement of  the  public  good,  aud  for  which 
society  does  not,  and  indeed  csnnnt.  make 
compensation.  The  price  of  properly  is  affecird 
by  general  legislation.  An  embargo  is  laid,  and 
sldp",  during  its  continuance,  are  valueless. 
The  inereas<?  or  diminution  of  the  tariff  affects 
lK.M)efi(!ially  or  injuriously  the  value  of  machin- 
ery used  in  manufactures.  The  reduction  of 
the  price  of  the  public  lands  affects  the  prif  -e 
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of  lands  generally  iu  the  new  States.  An  act 
autliori/,in;r  a  rompuny  or  individual  to  con 
struct  a  railroad  renders  uselesii  turnpike  roads 
in  its  neighborhood,  md  the  public  houMB 
e«tahlislR(i  tin  iL'on;  but  for  these  injuries  no 
compensation  is  made.  Indeed,  it  is  difHcult 
to  find  any  great  public  enterprtoe  which  doefl 
not,  in  a  preatnr  or  loss  <kgTcc.  nfTect  iiijii 
rioualy  private  rights.  But  iLuse  mui»l  yield  to 
the  general  welfare  of  society. 

All  enlightened  governments  reward  the  in- 
ventor. He  is  justly  considered  a  public  ben- 
t'factor.  Many  of  the  most  splendid  jiroduc- 
tious  of  genius,  in  literature  and  in  the  arts, 
have  tieen  ooaeefred  and  elaborated  in  a  garret 
or  hovel.  Such  results  not  only  enrich  ii  na 
tiou.  but  render  it  iiiastrious.  And  should  not 
their  authors  be  cherished  and  rewarded? 

If  the  assignee  under  the  cifrhtccnth  s<'c  lion 
take  uiiylhing.  in  my  judi^nieut  he  lakes  ihc 
whole  extent  of  his  interest — the  whole  or 
nothing.  And  it  appears  to  me  the  construction 
given  bv  the  court  is,  if  possible,  lew  war- 
ranted ny  the  section,  tlian  to  hold  that  the 
assignee  takes  under  the  extension  the  entire 
interest  assigned. 

The  words  "  and  th(>  benefit  of  such  renewal 
shall  extend  to  assiguecs  and  grantees  of  the 
right  to  use  the  tlung  patented,  to  the  extent  of 
their  respective  interest  therein,"  cannot,  it 
seems  to  me,  by  any  known  rule  of  construc- 
tion, !)(•  held  to  izive  to  the  assignee  or  grantee 
the  right  to  use  the  machine  he  may  have  had 
in  operation  at  the  time  the  extension  took 
effect.  ThewordH,  "to  use  the  thing  patent 
ed."  are  descriptive  of  the  right  assigned  or 
granted,  aurl  n  t\  r  to  such  right,  not  to  the 
mere  use  of  the  machine.  "The  extent  of 
their  respective  interests  therein"  undoubtedly 
covers  the  whole  interest,  and  c»nnot  refer 
merely  to  the  number  of  macliines  the  indi- 
vidual may  have  in  otMration. 

}fr.  Jii.HftW  Wayne  expressed  his  di.ssent 
from  that  part  of  the  opinion  of  the  court 
which,  in  answer  to  the  second  question,  gave 
ft  riirhf  to  an  a«:si2:nco  to  continue  the  use  of 
0tl3*J  the  patented  'machine,  and  said  he 
would  probaUy  file  Ills  reaaona  with  the  clerk. 


Mr.  Ju»tice  Wuoduukv; 

There  is  one  of  the  leading  questions  ccr- 
tiflad  to  us  in  this  cause,  in  the  decision  of 
which  I  have  the  misfortime  to  differ  fwm  a 

majority  of  the  court. 

As  timt  decision  bears  on  several  of  the  other 
questions,  and  also  disposes  entirely  of  some 
of  the  four  cnuses  connected  with  fids  mntter. 
which  have  been  so  long  and  so  ably  uii  in 
argument  before  us,  I  consider  it  due  to  tin 
im|X)rtance  of  this  subject  to  the  pariio  md 
the  public,  as  well  as  just  to  myself,  to  ^t;de 
the  reasons  for  my  dis.sent. 

The  difference  in  our  views  arises  in  the 
constmetion  of  the  eighteenth  section  of  the 
patent  law  of  .Tidy  -llli,  lS'3fi,  and  relates  lo  ilie 
bentils  which  may  be  enjoyed  under  it  by  as 
signees  and  grantees. 

Before  the  passage  of  that  law.  a  patent 
could  not,  under  any  circumstances,  be  <  \ 
tended  in  its  operation  for  the  benefit  of  any 
body  Iwyond  its  original  term,  except  b^  a 
special  act  of  Congress.    But  this  seclit  n 
allowed  a  pateslee  u>  apply  to  a  board  of 


officers  and  obtain  from  them  a  renewal  tA  hi* 
patent  for  seven  years  longer,  provided  he  of 
fered  to  them  satisfactory  proofs  that  his 
expenses  and  labor  in  ralation  to  tbepatenthad 
not  l)een  indemnified.  It  provided  further,  tiisl 
the  renewal  be  indorsed  on  the  back  of  th« 
original  patent:  "and  thereupon  the  saii 
patent  '^hn!!  have  the  same  efre<'t  in  law  at 
though  It  iind  been  originally  granted  for  ll»e 
term  of  twenty  one  years."  It  then  added. 
"  And  the  benefit  of  such  renewal  shall  extend 
to  assi^ees  and  grantee  of  Uie  right  to  vm 
the  thini:  patented,  to  the  extent  of  their  r^^ 
spective  interests  therein."  This  last  danse 
creates  the  diief  embarraanneot.  In  thiseMK; 
the  patentee  having  died,  and  we  hftvin^  inn 
iici.'ided  thai  a  renewal  was  legally  granltd  lo 
his  administrator,  the  controverted  qoestiaa 
about  which  we  differ  Is,  whether  that  renewal 
inures  e.vclu.'-ively  to  ihc  uac  of  p«tei»t« 
through  his  administrator,  or  goes  eiibt  r  :r 
full  or.  in  part  to  his  assignees  and  graateet 
under  tlie  old  patent.  In  the  present  case  it  ii 
conceded,  that  by  the  contract  of  ziitryeai 
or  grant,  nothing  is  expressly  coDveved  but  ihe 
old  patent,  and  m  words,  only  for  tiie  oiigiail 
term  of  "  fourteen  yean»." 

The  question  is  not.  then,  whether,  wbea 
assigning  an  intereM  in  the  old  term,  bt  for>' 
after  the  passage  of  the  Act  of  1836,  it  migtit 
not  be  competent  and  easy  to  use  languasi^ 
broad  and  explicit  enough  to  transfer  an  in- 
terest in  any  subsequent  extension  by  mceMa< 
the  contract  of  assignment,  and  diiabe  eoi- 
flrmed  by  the  words  of  ihe  eii:htecnth  section; 
but  whether  those  wonh  alone  transfer  it.ar 
were  intended  to  transfer  it.  when  the  vm- 
tract  of  assii^nnu  nt,  *  as  in  this  case.  ['OW 
was  made  before  the  Act  of  1836  pasned.  and 
referred,  eo  nomine,  only  to  the  old  patent,  sad 
expressly  limited  the  time  for  which  the  patcM 
was  assigned  to  the  oM  term. 

In  such  ciise,  it  seems  t<.>  me  that  l»>tb  the 
language  and  spirit  of  this  section  restmm  its 
operation  to  the  patentee  or  hb  legal  repwea 
tativos,  and  convey  no  n_'lit.>i  in  thf»  exten-«joo 
to  assigueeti  or  grantees,  w  tie tiier  prior  or  sub- 
sequent, except  where  the  i>atentee  had  dearly 
contracted  that  they  should  have  ail  itttef 
bevoud  the  original  term. 

hut  tlie  majority  of  the  court  hold  hirre.  thai 
this  clause,  independent  of  any  expressaoahi 
the  assignment,  transfers  an  interest  io  dw  et 
tension  to  all  assiirnees  and  gTantecN.  :h3', 
they  may  continue  to  use  any  niachinrs  already 
in  operation  during  the  new  teim.  wiihoal  aay 
new  contract,  or  any  new  crnnpeasatkst  jar 
Mu  )i  furiber  use.  -  -•i — fc-fc*, 

'I  be  arL'imient  on  the  pari  of  the  ts^sjtttit. 
in  all  the  ciises  Ijt'fore  ue,  oa  ttus-jKubjein.  hsf 
iteeii,  th  at  by  f orre  of  thfel  mw^^fttfiiH  aaisigset* 
l»  fore  anlbori/ed  to  make,  vend,  or  use  the» 
machines,  for  fourteen  yean,  ^uUI  oontiwn 
to  make  and  vend,  ae  «dUN#UAe  them,  IK 

seven  more,  without  unv  new  COO  tract  CT 


consideration ;  and  that"  grantees  of  therigiillP 
I]-*  "  should  have  a  like  proioDgmllna  cf  aU 
tiieir  interests.  .\ik1  such  scetns  to  liavebeaa 
tbe  opinion  of  the  I'ircuit  Court  in  MafyisafL 
in  Wih'Ui  V.  Turner  (October  Tena.  SMtL 
C^'i^  Jiutim  Tmam  presiding,  tbo*^ 
points  haridei  liOMFlhere,  and  wereT 
of  intlnft  QpiaiMi^J 
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Bat  now,  for  the  lint  time,  tt  is  believed, 

since  the  paRJwtrp  of  the  patent  law,  this  court, 
forceof  the  last  clause  in  the  uighict^ulh  aoc- 
tum,  not  only  give  to  Msignees  and  grantees 
a  ipneater  or  longer  interest  in  the  tiling  patent- 
ea  than  was  given  in  the  contract  of  assign- 
iiiL'iit  to  tlu'in,  but  uiuiLTliikc  to  inlrixhice  ii 
novel  discriminatiou,  nut  secnung  to  mc  to  be 
made  in  tlie  clnuie  Itself,  and  give  to  SMigneee 
of  the  patent  right  itsolf  an  extension  of  only 
&  part  of  their  former  iuterest,  but  to  *'  grant- 
ees of  the  right  to  use"  the  potent,  an  exten- 
sion of  all  their  former  intewsts. 

We  propoee  to  examinu  the  objections  to 
this  decision  of  the  court,  first,  on  the  princi- 
ple of  giving  to  old  aa^goees  and  grantees  an 
ezteoflion  of  their  intereete  to  the  new  patent 
■ii  nil,  unlcsfi  the  contract  of  iLssiLnunent  to  them 
wua  mamfestly  meant  to  embrace  any  new 
term;  and.  after  tliat.  to  examine  the  propriety 
of  tile  (liserimination  in  allowing  a  right  m  the 
reneweti  patent  to  grantees  of  the  use,  to  the 
extent  of  all  their  old  interests,  and  withiioM 
log  a  iik«  privilege  from  asaigneee  of  the 
patent  itself. 

First,  it  has  been  repeatedly  decided,  tluit 
"  a  thing  which  Is  in  ttie  letter  of  a  statute  is 
n(A  within  the  statute,  unless  it  be  wi^n  the 
intention  of  the  makers."  (Dwurrison  Sfatnles, 
092;  Bac.  Abr..  Btatute,  T;  2  lust.,  107,  386.) 
69<5*]  *ilere  tin  great  design  of  the  whole 
section  was  to  extend  assistance  to  an  unfortu- 
DAte  and  needy  class  of  men  of  genius,  who 
li.ul  failed  to  realize  any  profits  from  their 
valuable  inventions  during  the  first  term  of 
thdr  patents.  The  intention  of  the  malcers  of 
iixh  law  is  usually  con(  <-<lt:d  foliave  been  relief 
to  such  patentees,  and  not  to  u^tsignees  or 
grantees. 

It  wa."*  the  formor,  nnd  not  the  latter,  who 
were  sufferurs.  and  whom  Congress  hud  be- 
fore, by  special  acts  of  extension,  occa^i(»nidly 
tried  to  indemnify  for  their  losses;  and  to  whom 
now,  in  a  more  summary  way,  on  application 
:tnil  proof  by  them  alone,  an  extension  was  au- 
thorised to  be  given  by  a  board  of  otUcera,  in 
order  that  they  and  not  otiieia  might  reap  the 

profits  of  .siieh  extension. 

liut,  by  allowing  the  benefit  of  it  to  go  to 
the  former  assignees  of  only  the  old  patent,  the 
intention  of  the  makers  appears  to  be  defeat- 
ed, and  thoee  profited  who  have  not  prov^ 
any  loss  or  suffering,  but.  on  the  contrary, 
may,  have  already  derived  great  advantages 
from  the  assignment. 

It  miijhl  thus  happen.  likewi?5e,  where,  in  a 
ciiM:  like  thin,  the  piilenlee  has  assigned  all  hi.-^ 
old  patent  before  the  extension,  ana  the  use  of 
it  under  the  extension  would  constitute  all  or  its 
chief  value,  that  neither  he  nor  his  representa- 
tives— he  wIkiv  genius  hud  {(Pidiieed  tin-  whole 
inventiou,  at  the  sacriUce  of  time  and  toil,  and 
whose  sufferings,  losses,  and  di'^nppointments 
the  law  is  expressly  made  to  indeniiiify — would 
receive  the  smallest  pittance  from  it;  but  those 
reap  all  its  advantages  who  may  already  have 
grown  rich  by  the  assignment  to  them  of  the 
old  patent,  and  who  nolxxly  can  pretend  were 
the  particular  or  principal'  objects  of  relief. 
Under  such  a  const  rucUon,  how  absurd  would 
it  be  for  such  a  patentee  ever  to  apply  for  an 
extension,  when  he  must  ilo  it  nl  new  cost  and 
expense,  and  then  have  the  whole  fruits  of  it 
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strioped  from  him  by  persons  who  had  neither 

paia  for  the  extension,  nor  had  it  conveyed  to 
them.  It  is  au  equal  violation  of  the  leading 
intention  of  this  section,  und  of  most  of  these 
principles  and  of  much  of  this  reasoning,  to 
allow,  as  the  opinion  of  the  court  does,  such 
persons  to  take,  unpaid  for  anrl  unlM>ughl,  a 
part  of  the  benefits  of  the  renewal,  as  to  take 
the  whole  of  them. 

Second,  by  the  ennntruction  of  the  court, 
contracts  and  vest<'d  riirlu.H  seem  to  be  radical- 
ly encroached  ui)on.  I'nder  it,  an  assignee  of 
an  old  patent,  limited  in  the  contract  ctmveyiug 
it  to  fourteen  years,  will,  for  some  purposes, 
get  it  lor  twenty-one  years,  directly  in  conflict 
with  the  express  stipulation  of  the  parties. 
Congress  will,  in  this  way,  be  made  unworttdly 
to  tamp<T  with  the  private  obliiral ions  of  in- 
dividuals, and  will  impair  theiu  by  taking 
from  the  rights  of  one,  and  enlarging  or  add- 
in  !^  to  the  rights  of  the  other;  and  this  with- 
out any  new  consideration  or  new  engagement 
pMssiug  between  them,  but,  on  the  contrary, 
against  the  wishes,  assent,  and  interests  of  one. 
That  view,  also,  involves  us  in  the  unreasona- 
ble inference,  *th!if  ("  nurress  intended  [*({J)($ 
to  violate  a  solemn  compact,  to  distiu-b  the 
lasted  rights  and  written  agreementa  of  par- 
lies, when  the  lans^uage  used  \n  sti«ceptible  of 
a  different  construction,  and  one  that  is  con- 
sistent with  what  faijuat»  and  with  the  spurit  of 
the  whole  section. 

By  that  view,  an  assignee  or  grantee  will 
obtain  "a  right  to  use  the  thinir  patented'"  for 
a  term  of  seven  years  longer  tluto  he  contract- 
ed or  pidd  for,  while  the  patentee,  without 
any  sneh  agreement  in  his  contract  a.s.s»igning 
or  granting  the  right  to  use,  and  without  any 
new  consideration,  will  be  deprived  of  alibis 
new  and  vested  riudit.-*  in  the  exten<*ion,  so  far 
as  nxMrilis  that  use.  and  will  have  his  former 
( (iiitracl  impaired  virtually  in  its  whole  vital- 
ity, by  making  him  part  with  the  use  tor  a 
term  of  twenty-one  years,  when  the  contract 
says  but  fourteen,  and  making  him  do  it,  also, 
without  any  application  by  others  for  the  ex- 
tension«  any  proof  by  others  of  not  lieingiiMlein- 
nificd.  any  payment  by  others  of  the  costs  and 
expenses  for  procuring  the  additional  seven 
years,  and  when  the  avowed  and  cardinal  ob- 
ject of  the  renewal  was  to  indemnify  him 
alone  for  losses  which  he  and  not  others  had 
sustained.  Well  may  he  say ,  as  to  thesi'  iww 
and  extended  interests  attempted  to  ba  con- 
ferred on  assignees  and  grantees  beyond  the 
contract  of  assignment,  in  heic  feaera  nan 
cent. 

Third,  the  construction  I  contend  for  seems 
to  me  the  only  one  consistent  with  the  lan- 
guage used  in  the  latter  portion  of  the 
eighteenth  sect i< mi.  By  this,  no  part  of  those 
troublesome  four  lines  is  senseless,  or  ex- 
punged, or  ungrammalical,  or  contradictory  to 
the  object  of  the  previous  porlir)n  of  the  sec- 
tion. While  the  construction  op]>oseti  to  this 
must,  in  my  view,  require  interpolations  or 
extirpations  of  words,  and  u  violation  of  the 
object  of  the  rest  of  thesectiuu,  in  ortlertogive 
to  the  clause  the  meaning  the  advocates  of  that 
construction  impute  to  it;  JLiook  at  the  phrase- 
ology of  the  clause:  "  The  benefit  of  such  re- 
n*  wal  shall  extend  to  as-simuTs  and  ixranlees  of 
the  right  to  use  the  thing  patented,  to  the  ex- 

llttS 


Digitized  by  LiOOgle 


BoFRuac  OouRT  or  tmm  UmnD  BrAnt. 


ISIft 


tent  of  tkoir  respective  interests  therein,'  but 
surely  to  no  more  than  that  extent.  It  would 
violalc  both  the  words  and  dasif  n  to  have  them 
enjoy  more  than  the  extent  of  their  interests 
therein,  (jiiilt-  as  imu  h  not  to  let  them  enjoy 
all  of  the  extent  of  them.  In  the  construction  of 
statutes  it  is  a  well  settled  axiom. that,  "to  bring 
!i  CUM',  wifhin  ilic  Htiitute,  it  kIiouUI  be  not  only 
wiiiiiu  liie  mischief  contempluUni  by  the  Legis- 
lature, but  also  within  the  plain,  intelli^ble  im- 
port of  the  words  of  the  art  of  Parliament." 
[Brandling  v.  litirrinyton,  0  lUirn.  Cress., 475.) 
In  this  ca«e  Hit'  it-^si-^uees  and  grantees  were  not 
within  either  this  mischief  intended  to  \»  rem* 
edied.  that  Is.  a  want  <A  Indemnitv  for  loMes 
Ity  thn  pitpiitop.  or  within  the  "plain,  intelli- 
gible import  of  the  words."  as  tlieir  contract 
of  assignment  or  tyrant  did  not  extend  to  the 
lent  wcd  term  at  all,  for  any  purpose  whatever, 
but  WHH  expressly  limited  to  the  fourteen  years 
of  tlie  original  patent. 

There  must  be  some  measure  of  their  respect- 
097*]   ivc  interests,  when  *the  act  passed. 
What  was  it  ?    Clearly,  the  contracts  under 
which  they  bad  been  acquired.   Nothing  had 
been  done,  either  In  other  acta  or  previous  por- 
tions of  thi-  t-  increase  those  intere.sts  heyond 
the  contruets.  but  merely  to  ena))lc  li^signees 
and  grantees  of  ezchifliTa  rights  to  proieotthem 
by  suits  in  their  own  names.    Tlie  present 
clause,  also,  does  not  profess  to  increase  those 
interests,   but   8imply  to  let  assignees  and 
nanteea  enjoy  them  under  the  renewal,  if  by 
their  extent  by  the  oontraet  which  limits  and  de- 
fines them  they  run  into  the  extended  term. 
Various  hypotheses  aud  metaphysical  refine 
ments  hare  been  resorted  to  for  the  piirpose  of 
puttinir  a  meaning  on  the  words  of  tliis  clause 
diilering  from  this,  which  is  so  plain  and  m>  , 
consistent  with  the  spirit  of  the  section;  and  I 
virtually  makinii;  it  provide,  that  assignees  and  [ 
grantees  8hatl  huvc  more  benefits  imder  the  j 
i-enewal  in  the  thing  patented  tlian  the  "extttit  ^ 
of  their  respective  interests  therein."  i 

But  before  testing  more  critically  the  extent ' 
of  those  interests  by  the  only  standard  ni'pli 
cable  to  them,  it  will  be  neccssan*  to  coubider 
separately  the  true  meaning  of  two  of  the 
words  employc^l  in  this  dauae,  tiame^«  "re- 
newal." and  "therein." 

Much  rcticarch  has  been  exhibited,  in  at> 
tempting  to  draw  dutinctions  in  tiiis  case  be- 
tween the  words  "renewal"  and  "extension," 
but  I  lun  not  j-ati>^(U(l  lliat  any  exist,  when 
tliese  words  arti  employed  as  in  this  act  of  Con- 
gress, or  in  contracts  relating  to  this  subject. 
It  is  true,  that  some  "rent 'vnls  "  are  not  "  ex- 
tentiion.s,"  in  the  sense  ol  prt>longing  the  term 
of  the  patent— that  U,  when  an  old  patent  la 
surremlered  and  a  new  one  taken  out,  or  a  re- 
newal mntle  for  the  rest  of  the  term — while  all 
"extensions"  pmlonir  the  term.  But  still  "re- 
newals" are  w>  otien  u^^cd  tor  a  prolongation 
of  the  term,  or  foru  new  term,  as  "cxtetisions" 
are,  ainl  in  i \ >  ry  >r<  ; ii in,  ■•to  ii.-nc\v  and 
ext(;n<i"  is  Used  iiA  it  byuou)  tii  'i i-  aud  ihiii  it» 
sound  analog^'  to  Die  use  of  \\  ord  "renew- 
al" on  scviTliI  i-'ht  r  -uhji  ri--.  'I'lius.  to  i'cn(.'A' 
a  le-;i.se  is  locxaud  H  ai;ullii:r  Irt  rji.  To  n-ncw 
uii  ollice  is  to  extend'  it  another  term  To  re- 
new griefs,  Ttvoctira  dulorea.  is  to  extend  ihem. 
Again,  the  second  "therein,"  at  the  close  of 
ila  claiue,  has  been  oonsidePMi  by  soma  as 


meaning  "in  the  renewal,"  and  by  others,  "la 
the  right  to  use."  and  by  others  still,  "in  th^ 
thing  patented."  But,  granunaticaily,  ii  rrfos 
to  the  "thing  patented. '^aod  beooe  "the  ialtf- 
ests  therein'^  are  'nhe  intentta  in  the  lU*g 
patented." 

PhilUpa  trealB  it  aa  a  matter  of  caana  la 

mean  "in  the  patent,"  and  list's  that  as  ayn-r.T 
mous  to  "tlicrein,"  and  though. 'd  regard  u> 
my  constructioii  of  the  whole  clnu!<-.  liie  rank 
is  much  the  same,  whetlar    therein"  ia  coo 
sidercd  to  mean  in  "the  thin^  patented,"  or 
"the  patent,"  or  "the  renewal,'  yet  I  iut  iin--  to 
the  fliat  Tiew  of  it  as  that  moat  strictly  gram 
roatical  and  the  most  nataral,  as  weB  aa  ctmt- 

intr  nearest  to  the    views  of   this  enu:- 
*M'Viui(/ \.  Kiu(/*iitml  {I  How..  2iU>.  j^*«tf» 
Further  objections  to  its  meaning  "in  the  ripbt 
to  use"  will  be  blated  hL-reaflcr,  under  :iLi'i'.Ler 
head.    Passing,  then,  to  a  more  ran  fiii  sera 
tiny  of  the  whole  clau*c,  it  wouM  >«em  that 
there  could  be  but  one  rational  test  of  "the  ex- 
tent" of  the  interests  of  assignees  and  graatre; 
in  the  thing  patented,  and  that  such  ti>t  nu.- 
be  the  previous  contract  of  assign atent  tx 
grsnt,  under  whidi  alone  they  hold  aaj  in- 
terests. 

If  that  contract  grants  to  thero  on«;  fourth  or 
one  half  of  the  <m  patent,  or  the  use  of  it  a 
om-  State  nr  county,  and  for  a  term  of  fivt 
years,  or  ten,  or  fourteen,  from  the  l^u«  of 
the  patent,  then  such,  and  such  alont .  is  tb«M 
tent  of  their  i^tevesta,  and  they  will  not  rm 
into  the  new  t«rm.   Bat  if  the  contract  goei 
further,  and  ^^rant.s  one  half  or  all  of  Th«  oid 
patent  to  assignees,  and  for  a  term  not  only  si 
fourteen  years,  but  twenty-one  yean,  or  any 
numlKT  to  which  the  patentee  may  afterwan^ 
become  entitled  by  any  extension  or  new  gract, 
then  such  is  the  extent  of  their  interests,  and 
thev  will  in  such  case  run  into  the  new  tena. 
This  view  gives  meaning  and  spirit  to  evfrr 
word,  and  excludes  or  alten^^  uont'.    T[ii»,  too 
conforms  to  the  design  of  the  section  in  tilting 
swav  no  part  of  the  bendit  intended  lo  be 
(  Tif  TT  'd  I  v  it  on  tlie  patentee,  uidt-**  hp  hA« 
chosen  to  di.«pojie  of  it  clearlv  and  dtUU-rsreU. 
and  receive  therefor,  either  In  advance  r  !if'.i.»r 
actiuilly  granted,  such  additional  considcrB 
tion  as  he  deemed  adec{utit^  aad  contracted  to 
be  sufficient. 

If  after  the  word  "extent"  in  this 
there  liad  been  added,  what  la  the  legal 
euce,  both  In  time  atid  ({uantity,  tlii>  iiuinic;; 
might  Imve  l>een  still  more  clear  to  some.  Bai 
wiUiottt  thoae  words,  the  extent  of  imMHi 
stpems  to  me  to  depend  a.^  miu  h  on  the  Icaglk 
of  time  the  patent  is  granted  to  ihe  a^axpiet,  s< 
on  the  dlmamdona  m  larritoty  over  whfah  It 
may  use  it,  or  the  proportion  of  tb»  whole 
patent  he  is  authorized  to  use.  It  is  likt  i 
leasehold  interest  in  laud,  or  a  grant  ef  ft. 
The  extent  of  mlunM  te;^oh  a  gubnt  of  la^ 
is  more  or  leat,  as  tlwewwife  shortfj  or  l\mf/m 
qiiile  a-s  much  as  if  8|MHBH|yiV«y«d  Ii  BBr 
or  [%>>»  in  quantity.  -^^^^B^r 

The  word  "extent,"  in  common  pai^Mi^ 
varies  somewhat  in  tneaning.  ar  -  ■  •        ^  pt 
sulijeei    to  which  ii  i&  applit^i,, 
chan;.,'e^.  it  may  as  well  refer  to 
space,  or  proportion:  and  moira 
when  api^lkd  tfi^tercata,  aa  in 
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There  b  nnolhcr  analogy  in  support  of  this 
yfew.  that  bna  not  been  urged  in  the  ingenious 
arguments  ofTertd.  Imf  hiis struck  ine  u  itii  sonic 
force.  A  patent  was  tbc  descriptiun  once  ap- 
plied to  commissions  focofflce;  snd  the  records 
of  this  court  at  first  n]yvak  of  tbo  COmmiokMlB 
of  the  judges  as  patenln. 

Now.  what  is  the  extent  of  interest  the  iu- 
689*]  cumbeot  has  in  any  *offlce  under  his 
rommisBion  or  patent?  Clearly,  in  part,  the 
li  Ti^jrh  of  time  it  i.^  to  run.  wln-tliwi  i  i  yi  ;»rs, 
during  good  behavior,  or  for  life,  and  iu  part 
only  m  yearly  protitA;  often  quite  as  much  de- 
pendiriLr  on  tli:it  li-'riL'-tij  of  tinu-  as  the  amount 
of  the  salary  or  IcnH  auuually  altachcd  to  the 
otflre. 

What  is  the  chief  obiection  in  leply  to  all 
thlaT  Nothing,  except  that  the  assignee  could 
ijet  protected  tn  the  extent  of  liis  iiifemsi,  in 
ibia  view,  by  the  contract  alone,  without  the 
aid  of  the  provision  at  the  cloee  of  the  eight- 
centh  section,  and  hence  that  the  provision  is 
in  llii»  view  unnecessary  or  nugatory,  and  must 
have  lK*en  ins(;rted  for  eome  other  purpose. 
But  were  it  in  reality  unnccc<y?ary,  that  would 
not  require  us  to  consider  it  ;ls  intendinssome- 
ibing  different  from  it.s  words,  or  dilTerent 
from  the  previous  contracts  of  the  parties. 
I^^dhtaturee  often  add  clauses  to  act*,  which 
do  not  prove  to  be  in  reality  neceaaary,  but  are 
inserted  from  abundant  caution  and  to  remuve 
future  doubii  or  litigation.  So.  in  this  very 
Het.  in  tite  eleventh  RCCtion,  it  is  declaretl  lliat 
a  palt:ut  may  be  assigned.  Yel  llii^  is  probably 
unneceasar}'.  as  an  interest  like  that  of  a  pat- 
entee can  of  course  be  assigneil.  on  common 
law  principles,  without  the  aid  of  a  statute. 

"\Vlien  we  look,  however,  to  anoilier  cireinn 
r«tance — that,  though  a  contract  of  assignment 
would,  without  any  clause  in  the  statute,  pam 
the  interest  to  the  a.?.si^^ncc,  yet  it  would  not 
enable  bim  to  sue  in  hi&  own  name — we  cuti 
discover  another  reason  for  this  provision  still 
more  effective.  A  clause  had  been  inserted  in 
a  previous  part  of  the  act  to  enable  the  assignee 
to  sue  in  Ills  own  name  on  the  old  pnt<-nl.  if 
violated;  and,  probably  in  doubt  whether  such 
provlaioo  would  be  extended  to  asf>igoeee  under 
tile  renewal,  when  havinir  any  interest  therein, 
it  was  provided  further,  that  "  the  benefit  of  the 
renewal "  should  reach  them  to  the  extent  of 
their  interests  therein — h  part  of  which  iH'neflt 
would  be  to  sue  iu  their  own  name  for  any  in 
fringement  on  their  rights  to  it,  a.s  fully  as  they 
could  do  for  a  violation  of  their  rights  in  the 
original  patent,  and  as  if  that  had  been  for 
tw»'nty-one  year*;.  The  provision  thus  would 
be  far  from  nugatory,  by  clearly  conferring  on 
them  every  power  and  privU^  to  sue  under 
the  extension  which  they  pceacflned  imder  the 
original  jmtcut. 

By  means  of  this  provision,  also,  in  another 
view,  the  condition  of  the  parties  might  be 
changed,  from  a  reliance  on  a  contract  alone 
tliaf  they  should  have  a  certain  interest  in  the 
new  patent,  to  a  vested  interest  in  it;  or,  in 
another  view  stitl,  from  an  executory  to  an 
excrutod  ncrht. 

There  is,  in  the  conslructiou  given  by  some 
of  the  majority  of  the  court  to  the  clause  imme- 
diately preceding  this,  another  ample  raaioil 
for  inserting  such  a  provision. 

The  praviotu  dauae,  stating,  that  **  there- 
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upon  the  said  patent  shall  have  the  same  effect 
in  law  as  though  it  had  been  originally  granted 
for  *lhe  term  of  twenty-one  years,"  r*700 
would,  it  is  argued,  if  the  section  liad  there 
ended,  have  conferred  on  any  a8i<iigiu  <>  or 
grantee  of  the  old  patent,  or  any  part  of  it,  the 
extended  term,  so  as  to  enable  them  to  u.h;  the 
patent  as  if  it  originally  bad  been  granted  for 
twenty  one  years  insteaid  of  fourteen. 

Suppose,  then,  for  a  moment,  that  this  con- 
st mction  was  considere<l  by  Congress  proper, 
or  only  possible,  it  is  manifest  that  the  addi- 
tional clause  which  follows  lisd  a  second  and 
most  pretrnant  object — no  less  than  to  preveut 
that  consvciivjcace,  so  hostile  to  the  design  of 
inserting  the  whole  .section — togrunt  an  extend- 
ed term  for  the  benefit  and  indemnity  of  (he 
patentee,  and  not  of  the  assignee.  In  this  view, 
the  liist  clause  mii:lit  well  be  adderi,  as  a  limit- 
ation on  what  would  otherwise  be  the  infer- 
ence from  that  just  preceding  it:  and  might 
we!!  declare,  instrad  of  this  inference,  that  as- 
signees of  the  old  patent  should  not  liold  it,  in 
all  esses,  as  if  originally  grantc<l  for  twenty 
one  years,  thoncrh  patentees  nught;  but  that 
as^iignees  should  hold  only  in  conformity  to 
"the  extent  of  tlieir respective  iutctcsts  "  in  the 
thing  patented.   In  other  words,  if  by  contract 
they  bad  acquired  clearly  an  interest  for  twen- 
ty one  years,  they  should  hold  for  that  time; 
I  but  if  by  contract  they  had  acquiretl  an  intcr- 
I  est  for  only  five  or  fourteen  years,  they  should 
hold  it  only  lo  that  extent.    This  is  rational, 
;  consisii-nl  with  the  great  object  of  the  section, 
^and  gives  new  and  increased  force  and  nece.H- 
I  sity  to  the  clause.    The  assignees  would  then, 
[after  the  renewal,  hold  the  patent  for  all  tiie 
time  ihey  bad  stipulated,  and  for  all  they  liad 
paid,  but  for  no  more. 

It  will  be  perceived,  that  very  few  a«signe<;s 
or  grantees,  prior  tn  the  pafsnirc  of  the  Act  of 
188H,  would  in  this  view  btj  likely  to  come 
under  this  provision,  and  be  benefited  by  it ; 
because,  not  knowing  that  any  future  law 
would  pass  allowing  an  extension,  very  few 
would  l)e  likely  to  anticipate  one,  ;ind  jnovide 
in  their  contract  and  pay  for  a  contingent  in- 
terest In  its  benefits. 

Th!.':  would  make  the  provision,  in  practice, 
apply  chiefly  to  future  assignees,  who.  know- 
ing that  such  a  provision  existed,  might  lie 
w  illini;  to  ^ive  something  for  a  right  to  any  cx- 
lt;n*ion  vvluc-h  might  ever  take  place  under  it 
and  therefore  might  expressly  stipidate  in  the 
assignment  for  thai  right.  Indeed,  the  argu- 
ments on  the  part  of  the  patentee  in  this  case 
have  mostly  proceeded  on  the  iriound  that  this 
provision  was  intended  to  apply  solely  and  ex- 
clusively to  future  assignees.  Considering  t  liat 
any  other  construction  is  in  some  degree  ret  ro- 
spective, and  that  this  would  give  force  to  the 
provision,  as  well  as  preserve  the  spirit  of  the 
.section,  I  should  lie  inclined  to  adopt  it,  if 
mine  did  not  produce  a  like  effect,  and  was 
not  alike  free  from  ohjecMion.  as  limited  by  me; 
because  1  do  not  make  the  provision  rctrosocct- 
ive  escoept  in  eases  where  the  parlies  had  ex- 
pre«sly  contracted  that  tbc  prior  assignee  should 
receive  the  l)enefit  of  any  extension,  and  in 
tliat  case  it  has  the  preference  in  its  opera!  i(m 
•over  tile  other  view,  a^it  carries  into  [*701 
effect  that  express  compact,  and  docs  not  cramj) 
the  force  of  it  to  the  future  alone,  where  the 
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lanpniRpe  and  the  consideration  are  equally  ap- 
plicable to  past  cn^jagements  of  tliis  character. 

Tliis  conclusion  is  also  strengthened  by  being 
in  harmony  with  all  the  leading  rulet«  of  con- 
slrxiction  applicable  to  statues,  while  that 
adopted  by  the  court  se<'ms.  to  my  mind,  to 
violate  some  of  the  most  important  of  them. 

Beside  those  already  referred  to.  it  is  well 
settled,  thai  '•  if  a  particular  thing  Ix?  given  or 
limited  in  the  preceding  parts  of  a  statute,  this 
shall  not  be  taken  away  or  altcre<l  by  any  sub- 
sequent general  words  of  the  same  statute." 
(T)wnrris.  658;  Standen  v.  The  Univerxity  of 
Oxford,  1  Jones,  26;  8  Coke.  118.  b.)  Here  a 
particular  benefit  i.s,  by  the  former  part  of  the 
eighteentli  section,  conferred  on  a  patentee, 
for  reasons  applicable  to  him  alone;  and  yet, 
in  this  case,  by  the  opposite  construction,  a 
few  general  wortls  towards  the  close  are  con- 
alriied  so  as  in  some  respects  to  «lestroy  entirely 
all  those  lieneflts  to  the  fNitcnIee;  and  that,  too. 
when  the  language  is  susceptible  of  a  different 
construction,  more  natural  and  perf<-ctly  con- 
sistent with  the  previous  particular  grant  to 
the  patentee. 

Some  collateral  considerations  have  been 
urged  in  support  of  the  conclusions  of  the  court 
on  this  branch  of  the  construction,  which  de- 
serve notice.  On  a  close  scrutiny,  they  app<'ar 
to  me  to  amount  to  less  in  any  respect  than  is 
supposed,  and  in  some  particulars  strengthen 
the  grounds  of  rii.s.«ent.  Th\i.s.  it  has  been  said 
that  the  Knglish  Act  of  the  5th  and  6th  of 
Will  iam  I\  .,  passed  SeplenilK?r  18lh.  1885,  was 
iH'fore  Congress  in  1836.  and  was  intended  to 
Ikj /copied  or  adopted;  and  as.  under  tliai.  as- 
signees have  been  allowed  to  participate  in  the 
extended  lime,  it  has  been  argued  thai  such 
wa-H  the  intention  here.  But  it  is  doubifid 
whether  that  act  was  before  the  coiniiiiiti-c 
when  they  reported  the  bill  in  1KJ6.  a>^  the  in- 
tervening time  had  been  .«horf.  and  tin-  eight- 
eenth section,  on  examining  the  journals  an<l 
files,  appears  not  to  have  been  in  bill  nt  all 
HM  originally  intr(Kiuce<l.  or  as  originally  re- 
l)orted:  but  was  afterwards  insertefl  as  an 
amendment  in  the  ^Senate.  The  cousidt  nition 
of  this  s<'Ction.  therefore,  does  not  seem  to  have 
been  so  full  as  of  the  rest  of  the  bill;  and  it  is 
very  far,  in  language,  from  being  a  copy  of  the 
English  act.  Assignees  are  not  naniftl  at  all 
in  that  act;  and  though,  in  extensions  under  it. 
assignees  have  in  two  or  three  caw's  been  allow- 
ed to  participate,  it  has  only  been  where  an 
enlarged  ecjuily  justified  it — as  where  the  pat- 
entee consented,  or  was  to  receive  a  due  share 
in  the  lx?nefitf«.  or  had  clearly  conferred  a  right 
in  the  extension  by  theas.signment;  and  where, 
also,  the  assign<'es  are  expressly  name<l  in  the 
new  grant  or  patent  as  entitled  to  a  share  of  it. 
(See  Webster's  Patent  Case-s,  477.) 

There,  also,  an  assignee,  under  like  eircum 
7012*)  stances,  would  doubtless  *l>enefit  by  the 
renewal,  under  itA  ordinary  operations; 'and 
the  practice  in  England,  thus  limited,  will 
fortify  rather  than  weaken  the  construction  I 
adopt  of  the  true  design  of  the  last  clau.se  in 
our  own  law. 

There  is  much.  also,  in  another  collateral 
consideration  here,  which  does  not  apply  in 
Great  Britain,  and  which  restricts  conferring 
the  benefit  of  an  extension,  or  an  extension 
itself,  on  an  assignee  by  or  under  any  statute, 
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if  it  goes  l>eyond  what  a  patentee  had  himself 
contracted  to  do. 

Here  the  Constitution  limiti)  the  powers  of 
Congress  to  give  patents  to  inventors  alone. 

*'  The  Congress  shall  have  i>ower  to  prooioce 
the  progn*S8  of  science  and  the  u.<H»ful  art*,  by 
securing,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  riehl  to  their  respective 
writings  and  discoveries.^*    (Article  I.,  sec.  8.) 

No  authority  is  conferred  to  bestow  eida- 
sive  rights  on  others  than  "authors  and  invent- 
ors "  themselves. 

Hence  a  patent  could  not  probably  he  grant- 
ed to  an  a«Jsignec,  nor  an  extension  U>towed 
on  one,  independent  of  the  assent  or  agreemeot 
of  the  patentee,  or  of  its  inuring  to  his  benefit, 
without  raising  grave  doubts  as  to  its  being  a 
violation  of  ihe  Constitution.  But  so  far  a* 
inventors  have  expressly  agreed  that  a»igi)M« 
shall  be  interested  in  their  patents  or  in  the 
extensions  of  them,  the  latter  may  well  be  pro- 
tected; and  so.  as  far  as  admini.<trator»  rr-prr- 
sent  the  inventor  or  patentee,  when  decpascil. 
the  grant  to  them  is  substantially  a  grant  to  the 
inventor,  as  the  benefit  then  inures  to  his  estate 
and  heirs.  But  to  grant  an  exclusive  right  to 
an  assignee  would  confer  no  benefit  on  ib# 
patentee,  or  his  estate;  and  it  would  violate  tbf 
spirit  as  well  as  letterof  the  Constitution.  unk» 
the  inventor  had  himself  agreed  to  it.  and  had 
substituted  the  assignee  for  himself  by  plain 
contract,  whether  for  the  original  term  or  any 
extension  of  it. 

Cases  have  been  cited  in  this  country,  like- 
wise, where  Congress,  in  ten  or  twelve  m 
stances,  have  renewe<i  patents  to  the  invenion; 
but  they  have  never  done  it  to  MaAf^atm^ 
And  though  in  two  out  of  the  whole,  which 
were  renewed  after  the  term  had  expired  sad 
the  a.s.'iignees  and  the  public  were  in  the  fiw 
us<- of  the  patent,  some  limitations  have  bm 
imposed  on  nHjuiring  further  pajnnaita  froB 
the  a.ssign»*es  for  the  longer  use  of  the  old 
patent;  yet  in  these  only,  and  under  Mck 
pi>culiar  circumstances,  has  it  Iteen  dime, 
in  these  no  term  was  granted  by  i 
directly  to  the  assignee  rather  than  tnc  \_ 
and  this  limitation  or  condition  in  farorcf  t 
ivs.signee.  in  the  grant  to  the  patentee,  ia  of  ^ay 
({uestionable  validity,  unless  it  waa 
by  the  patentee.  In  thia  case  it  is 
cant  of  the  views  of  Congreas  to  reUetelkt] 
patentee  rather  than  aasignees,  tbel  hjr  t  j 
special  law,  pasbed  February  26th.  184S,  thrf  | 
have  conferred  on  the  repreAentattve  of  thieJ 
•original  patentee  still  another  term  of  [•TOS] 
seven  years,  without  mentioning^  the 
in  anv  way,  and  without  any  preleMe  tlMi  the 
benefits  of  this  extension  were 
them. 

The  argument,  that  thea.<«ignrf>ist 
a  partner,  and  makes  libt  ntl  advaoeea. 
nishcsa  good  reason,  in  a  p< 
an  assignment  should  be  ma.;-  . 
an  interest  in  the  old  patent  a» 
him,  but  furnishes  none  for  giviui; 
if  he  regards  money  above  pubf»r  «yi#Hi  it 
benevolence,  more  than  an  iodeni:         '  iar 
giving  him  a  benefit  in  any  reoewai,  t 
has  never  l>een  agreed  he  uiould  have,  aad  tat 
which  he  never  has  paid. 

So,  the  reasoning  that  the  **^gim  fUadiii 
the  shoes  or  in  the  place  of  the  pmaleB,  mi 
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repreaeote  him,  and  therefore  should  have  an 
interait  In  the  extension,  applies  very  wdl,  so 

far  m  he  is  lissignee,  or  so  far  as  the  contmri 
extends.  But  he  no  more  stands  in  the  shoes 
of  the  patentee  beyond  the  extent  of  his  cou- 
irnct  than  an  entire  stranger  does.  Such  arc 
lliC  ciises  of  Herbert  v.  Adams  (4  Mason,  15), 
and  that  cited  in  1  Rawk.  P.  C,  477,  note. 

In  one,  the  aasignee  of  the  old  patent  repre- 
tented  the  patentee  as  to  that,  and  tiiat  only: 
and  ill  llie  other,  wlicrf  hy  l;iw  a  furtlu-r  coiiy- 
rigbt  was  autiiorixod  in  all  cases,  and  the  pat- 
entee assigned  his  whole  interest,  tlie  second 
trrm  p[i.«;5»e<l  also;  because  the  law  liad  pre- 
viously given  it  absolutely,  without  couiingency 
or  evidence  of  losses,  but  in  connection  wiUi, 
or  appurtenant  to,  the  first  copyright. 

Again,  it  has  been  urged  that  the  assignee 
KhouUl  Imvf  the  benefit  of  tlie  exiension  ;  otlier- 
wific  he  may  have  made  large  expenditures,  in 
preparing  for  a  free  uae  of  the  patent  after  the 
original  term  expires,  and  will  lose  thrm  in  a 
great  degree,  or  be  obliged  to  pay  largely  fur 
the  continued  use  of  the  patent.  But  this  same 
reaf'oniiiL'^  applies  equally  well  to  tlic  wiiolc- 
world  as  to  llie  as.signee:  because  any  Individ 
ual,  not  an  assignee,  may  have  incurred  like 
expcoditurea  in  antidpation  of  the  ezj^tion 
and  free  use  of  the  old  patent  In  fact,  the 
argiiiiicnt  is  rather  a  k'j:islative  than  judicial 
one,  and  operates  against  the  poUcy  of  the 
whole  section,  rather  than  the  construction 
put  on  the  last  clause. 

Bui  the  haixiship  to.any  person,  in  such  ca-ve, 
is  more  apimrent  than  real.  The  price  to  be 
paid  for  the  new  patent  is  not  so  much  as  the 
gain  by  it,  and  hence  those  who  have  proposctl 
to  use  it  and  do  um^  it  after  the  extension,  and  ! 
pay  anew  for  a  new  or  further  term,  gain 
muier  than  tose,  or  Ouiy  would  have  empl<^red 
the  old  maoWnery  in  operation  before  this  in- 
vention. 

Nor  is  it  any  relief  to  the  oommunlty  at 
large,  as  seems  by  some  to  hRve  been  nrrrued. 
to  bold  that  the  renewal,  or  a  large  part  of  it. 
vests  in  the  assignee  and  gniatee  nmier  than 

in  the  patentee. 

For  tlie  great  mass  of  the  ixjople  must  still  pnr- 
704"^  1  eiiase  the  |>«itent,  or  the  *right  toii.seil, 
of  some  one,  and  must  pay  aa  much  for  it  to 
the  assiffnee  as  to  the  patentee. 

Finally,  tho  construction  of  the  rnnrt,  by 
conferring  any  privilege  whatever  on  assignees 
and  grantees  beyond  the  exter  t  .  r  their  Inter- 
#>st-s  iti  the  Ihinf  patented,  "v\'h>  [i  Un,sc  intprc??fs, 
HLH  ill  Ihiii  ca>e.  were  expre.s.Nly  iniutetl  in  the 
contract  to  the  term  of  the  old  patent,  goes, 
in  my  view,  beyond  the  language  of  the  act, 
beyond  the  oontmct  of  asdf^ment,  beyond  the 
consideration  paid  for  only  the  old  term,  and 
beyond  any  intention  in  tlie  Lcgialaturo  for  re- 
lief or  indemnity  to  others  thin  unfortunate 

patentees. 

I  feel  not  a  little  forlitied  in  these  views  ou 
the  cfi.<e.  hy  several  decisions  and  opinions  that 
have  heretofore  been  made,  in  substantial  con- 
formity to  them.  Indeed,  independent  of 
opinion"^  in  s^Mne  of  the  actions  now  hefon-  us 
(jbrom  which  au  appeal  haa  been  taken,  or  the 
cause  has  come  np  on  a  certificate  of  division), 

«ivery  r.  j  <  r^i  1  rase  on  this  suliject  ha.*;  been 
settled  subi>taulially  in  accordance  with  these 
'vknra*    (See  Woodu«iih  v.  Shermmit  and 


Woodworth  v.  t'heeveret  at.,  Cir.  Ct.  for  Mass., 
May  Term,  1844,  decided  bv  Jviftiee  Storv; 
Van  lluak  v.  HW,  Cir.  ('t.' for  New  York, 
October  Term,  1844,  by  Jvdict.  Betib;  \ViI»on  v. 
Curteis  at  Grnbon,  Cir.  Ct.  for  Louisiana,  by 
t/uji/ife  McCaleb;  Brooks  d'  Mor-riK  v.  HickneU 
etal.,  Cir.  Ct.  for  Ohio,  July  Term.  1844.  by 
Jxi>iti<-i  .McLean,  Western  iJaw  Journal,  Oc- 
tober, 1845;  Butler's  opinion,  as  Attorney • 
General,  in  ^oneharfP$  case,  opinions  of  At- 
iorn(  ys  General,  pp.         and  1209.) 

All  that  remains  for  me  is  to  advert  a  moment 
to  that  branch  of  the  construction  adopted  by 
the  majority  of  thccotirl,  which,  after  dvinfr  to 
both  assii^tiees  and  jrrantees  a  benefit  in  the 
new  patent  or  term  beyond  the  extent  of 
their  interests "  under  tlie  contract  of  aesign- 
mejit,  undertakes  to  go  still  further,  and  make 
a  (liseriminalion  between  assignees  and  ^rrant- 
ecs,  as  to  the  enjoyment,  under  the  renewal, 
of  their  different  origi  nal  interests.  It  gives  to 
the  latter,  the  crrantees,  by  the  mere  force  of 
this  last  clause  in  the  eighteenth  section,  the 
eojoynient  of  all  their  old  interests  during  the 
whole  of  the  new  term;  but  it  gives  to  the 
former,  the  us^iignecs,  the  enjoyment  of  only 
about  a  third  portion  of  their  old  interests  dur- 
ing that  term.  In  other  words,  it  gives  to 
"grantees  of  the  right  to  use  the  thing  pat- 
ented" a  continuance  of  all  their  interests; 
but  to  assignees,  whose  ititereats  extended  to 
tbe  right  to  make  and  to  vend,  as  well  as  use, 
the  tliinc:  patented,  a  continuance  of  only  a 
pari  of  theirs.  In  s\ich  a  diijcriiuiualiou.  un- 
countenanced  and  unwarranted,  as  it  set^ms  to 
me,  by  either  the  words  or  the  spirit  of  the  act 
of  Congress,  1  am  sorry  to  find  another  strong 
ground  of  dissent  to  the  opinion  of  the  court. 
The  act  does  not  say,  as  is  their  construction, 
that  *'the  benefit"  of  only  " the  right  to  use 
the  thing  jiatente<l  '*  shall  exfeiul  to  anyone, 
whether  an  assignee  or  grantee;  but  that  the 
benefit  of  the  renewal  *watl  extend  to  [*705 
both,  "  to  the  extent  of  their  respective  inter- 
est.s,"  though  dilleriug  clearly  in  extent  as  they 
do.  and  as  will  soon  be  more  fully  shown. 

"Judges  arc  l>ound  to  take  the  act  of  Parlia- 
ment as  the  Legislature  have  made  it."  (1  D. 
it  E.,  r>2,  an«l  l)w!irris  on  Statutes,  711.) 

But  tlie  words  in  this  act,  "  the  right  to  use 
the  thing  patented."  must  be  transposed,  and 
other  worrfs  altered  in  their  ordinary  meaning, 
to  make  these  a  description  of  the  interests 
conferred. 

They  are  now  a  dc<;cription  of  one  kind  of 
purchasers,  that  is,  "grantees  of  the  right  to 
use  the  thing  patented,"  to  whom  the  n-newal 
should  extend,  if  they  had  stipulated  for  any 
interests  therehn  by  their  contracts.  The  clause 
refers  to  two  clas&es,  who  may  in  such  case  be 
benefited  by  the  renewal.  "Assignees"  are 
one  class,  and  "  grantees  of  the  right  to  use  the 
thinir  patented  "  are  the  other  class.  Tliis  ac- 
eoixis  with  the  languni>-e  itself,  and  also  with 
the  puneluation  of  this  ( lause,  as  examined  by 
me  in  manuscript  on  file  in  the  Senate,  and  an 
printed  by  the  State  department,  having  no 
coiTuna  or  other  pointing  in  it  except  after  the 
word  "patented."  It  accords,  too.  with  what 
is  well  understood  to  be  the  fact,  that  assignees 
and  grantees  usually  rnnstitute  (wo  distimt 
classes  of  purchasers,  the  former  being  those 
who  buy  a  pari  or  all  of  the  patent  right  Itself, 
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ami  ran  protwt  flu-ir  intorr-fits  by  suits  in  iheir 
own  name;  and  the  latter  being  those  who  buy 
only  **  the  riL'ht  to  use*  the  tliinir  patented, "  and 
p  ill  rally,  c.\«'ept  where  the  une  is  exclusive 
(roiHii-enth  section),  eimnot  institute  suits  in 
thtfir  own  name  for  encroachments  upon  it.  In 
the  face  of  thiR.  to  hold  that  assignees  and 
grantees  mean  the  same  thlni:  lu  re  uml  that  the 
words  "of  the  rif^ht  to  use  the  thing  patented  " 
apply  equally  to  hoth,  fe  a  departure  from  the 
aNuvf  t'sriiMi'ihi'il  i:s:i|^  in  cmployinir  those 
terms,  and  ^ives  a  ditYerent  meaning  to  tiicm 
from  what  is  previously  twice  given  in  this 
very  act.  Thus  in  the  eleventh  scrfinn  nn  "  as- 
signment "  is  mentioned  as  one  thiii^.  und  "a 
grant  and  conveyance  of  the  exclusive  right," 
&c.,  as  another/and  in  the  fourteenth  section, 
^'assigns"  are  spoken  of  as  if  one  class,  and 

"grantees  of  the  exclusive  riL'^lit."  itc. ,  if 
another.  And  why  does  the  conclusion  to  this 
clause  say,  "  to  the  extent  of  their  respective  in- 
terests therein,"  if  such  assignees  and  grRnte(  s 
as  to  patents  were  not  in  this  vcr^  clause  con- 
sidered by  Congreasw  having  different  inter- 
Cft-s.  and  that  these  were  to  be  protected  ac- 
cording to  their  resfK-ctive  extents?  It  would 
have  s.iiii.  atul  niusi  Ix'  made  td  say,  if  siistaiii 
lug  the  construction  of  the  court,  "  to  the  ex 
tent  of  that  right."  or  "to  the  extent  of  that 
interest,"  and  there  «;top.  .Maniffstly,  tlicn 
there  is  not  conferred  on  these  tw<)  thianis,  l>y 
this  clause,  either  in  its  gpirit  or  in  totidem 
vt-rhi«,  niercly  "the  right  to  use  the  thing  pat- 
ented." but,  on  the  contrary,  "the  benefit  of 
the  renewal,"  "  to  the  extent  of  their  respective 
706*1  interests  in  the  *thing  patented."  The 
intereroa  of  the  grantees  may  oc  limited  to  the 
use.  and  those  i>f  the  assignees  may  not  be,  but 
include  the  right  to  make  and  vend  as  well  as 
use:  vet  large  or  long  as  may  be  the  interests 
of  either,  the  tirneflf  of  the  renewal  is  to  cover 
them,  if  the  e.\leul  of  them,  under  the  origiutd 
assignment  or  grant,  reached  to  the  new  term. 
One  is  not  to  hare  the  wliole  of  his  interests 
protected  uiid  the  other  a  part  only,  when  their 
equities  arc  the  same.  Hut  the  assiirnee  is  to 
have  to  the  extent  of  bis,  which  is  to  make, 
vend,  and  use;  and  the  grantee  only  "of  the 
right  to  use  "  is  to  have  to  the  extent  of  his. 

Tim.  to  my  apprehension,  is  unquestionably- 
the  aubstanoe  of  what  Congrass  has  said  on  this 
topic;  and  yet  it  is  only  by  supposing  new  Ian- 
gurtL'-e  not  iu  ihe  ;ici.  or  by  transposing  some  of 
the  nlil,  SO  as  to  not  I"  in  harmony  with  the  or  tg 
iuai  btructure  of  the  M.utence,  or  by  giving  a 
meaning  to  words  different  from  what  has  been 
established,  and,  in  n^y  vji  w,  onlv  hy  (ii)iiii; 
this,  that  any  foundation  cun  be  laid  in  supixjiri 
of  this  part  of  the  cnostruction  approved  by 

the  court.     But  "it  U  -nfi  i."  said  Mr.  .1.  .Vsh 
arst,  '*  to  adopt  what  ihe  LeLnslntun  have  act- 
ually said,  than  to  su|iiKi>e  wliat  thev  »neanl  tt< 
my."   (1  D.  &  E.,  5.';  ♦!  Adulpli.  \-  Ellis,  7.) 

It  may  Ik;  well,  also,  nni  to  lormt.  Iliat  it  is 
alwavs  more  judicial,  ami  !e<s  like  le;iislatii'n. 
to  adhere  to  what  Congress  have  actually  said, 
and  that  it  is  more  imperative  to  do  this  when 
by  adherim:  to  it  you  <-aT  ry  cut,  us  in  this  ease, 
the  amnifest  intcntiou  of  the  pievioub  part  ut 
the  section.  Nor  can  the  inconsistency  pro- 
diKcd  hy  the  ranKtnietit m  nf  the  rr>iirt  he  witli- 
out  iniluencr  in  creaiib^  doubts  as  to  ii*  cor 
redness;  as  by  it  "  the  benefit  of  the  renewal " 
11«8 


will  l>e  extended  to  ;iM8ignee8  and  graniiT*  jk< 
in  a  ratio  with  "their  vespectlve  interet-t^"— 
the  words  of  the  law — nor  in  confrirroity  to 
their  respective  contracts,  nor  arx-oniing  to  the 
respective  considerations  they  have  paid,  nor 
in  proportion  to  the  reflective  la>«(«  they  hsve 
sustained,  but,  under  the  same  genend  pereu*- 
sion  as  to  the  extent  of  tlie  "respective  inler 
ests  "  of  both,  one  class  will  be  allowed  to  the 
full  extent  of  his  previous  interests,  sod  the 
other  to  only  a  part  of  that  extent. 

By  what  authority,  let  me  reKpectfully  Mfk, 
is  tliis  groeral  permission  thus  divided,  and  to 
one  class  or  case  limited  ami  in  the  other  nor 
liy  what  legal  authority  are  assienees  cut  oB 
from  a  valuable  portion  of  their  interest*  in  a 
patent,  while  grantees  to  use  the  thing  patoiicd 
are  allowed  to  exerdse  the  whole  of  thdis.  sad 
l)f)th  under  one  and  the  .s;inie  tr'-neral  permi*' 
sion.  covering  all  "their  res|)eclive  intertsl*  " ? 
To  make  this  discrimination,  and  allow  to  oae 
class  the  fill!  extent  of  their  inlpre«t5  rmd  to  flw- 
other  not  tlic  full  extent  of  Lhtirsi,  nben  lh<" 
law  says  it  shall  be  "  to  the  extent  of  their  rt^ 
spective  interests,"  and  when  their  respertive 
contracts  and  equities  show  that  this  riioald 
i  iK  I  'If  both  the  iluratii.n  and  quantity  of  their 
iuierests,  looks  like  a  distinction  in  a  'gre«t  d«- 
eree  arbitrary,  *and  not  a  little  in  «on- ['707 
:^ir'  -vith  the  plain  wofds  and  design  of  the  act 
ot  t'ougress. 

But,  oeside  this  further  depsirtur  •  from  what 
seems  to  me  the  ()livint:<5  mcnuini:  of  the  eight 
ccnth  section,  candid   by  iLis  branch  of  tbr 
construction  of  the  court,  it  will  fail.  I  fear,  u 
any  compromise  of  the  diificoltice  arluog  un- 
der this  section,  if  anv  compromise  be  expected 
from  it.    It  is  not  likely  to  avert  ruiii  from 
most  of  those  indigent  inventors,  who  have  ia 
thefar  distiQsses  resorted  for  aid  to  the  dehirife 
provisions  of  that  section.    Their  vvrr  rf 
lies  and  eml>ai  rassmeutii.  whicli  art;  liie  jusui 
cation  for  granting  the  renewal  to  tbem.  b&ve 
usually  forced  them  to  sell  and  assign  all  th^ 
original  patent,  as  was  the  case  with  Wood- 
worth  in  this  instance;  and  if  in  >-ui  h  circum- 
stance the  law  is  to  strip  them  of  all  benefits 
under  the  renewal,  and,  without  anycootrMl 
to  that  effect,  confer  those  Ixncfit?  on  the  *.v 
signccs  and  ijrantees  of  the  old  patent,  the  law 
is  perfectly  .-uiciflal  sii.  to  the  only  dc5.i;rD  to  br 
efTertetl  by  it.';  bounty.    But  if,  si-eing  this,  thf 
construction  is  inoUitied,  aa^  here,  by  the  court, 
so  ;ls  to  dc;  .  >  i  le  patentee  in  buch  cato  ot 
only  the  benefits  of  the  usovo^^ys  old  patent  er 
old  machinee  during  the  MH.tHiu.  thts  qaaUi- 
cation  in  the  operation  of  the  law  will.  iti»sp 
preiiended,  uMiaily  ptOMs^  mere  moAtrj, 
working,  in  most  e«lMLi«ppllv  ss  the  oonrt's 
construction  without  the  qualification  wodd. 
tlie  eotirti  defeat  of  the  laudable  object  of  the 
renewal  tcywards  patentees.   In  one  or  twe  d 
the  case.s  now  before  us.  the  patentee,  ndw 
this  construction,  will  still  be  subjected  la  4s- 
feat  and  burdensome  coets.    In  " 
its  efiea  on  the  present  patent  at  a 
all  tihe  coniaqucnecs  cannot  now  be 
tnin(Ml.    But  it  is  admitted.  'h:>:  •]■.■■  i<c.  r 
hmi  assigoieii^ihc  whole  of  the      |--  '-¥rr'f 
no  ri^wknfcver  to  use  will  reUMteii 
resent  a' ire'-'  t^-  r!i-|M,-i'  .:f.      'if  .i  t':L'\\ 
where  machiuea  ax'^  uui  tV,v4 
ptotaali^ 
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•ome  time  the  public  wants  In  toMi  ptrts  of 

th«  United  States. 

The  right  to  contiDuu  to  use  them  will  prob- 
ably last  daring  the  whole  seven  yours  the  re- 
newal runs,  as  the  machine  will  usuallv.  with 
proper  repairs,  do  service  beyond  that  time.  It 
will  not.  then,  be  very  difficult  to  calculate 
what  value,  during  the  seven  years,  will  be  de- 
rived from  the  rigbt  to  maim  and  read  ma-  • 
ehincH,  wlii-n  the  use  of  nfhers  nlrendy  in  ex 
i4»tence  is  s<;attere(l  over  every  .section  of  the 
<!onntry,  and  they  may  be  employctl  all  the 
time  of  the  extended  patent,  without  the  as- 
sijinees  or  ^frantec*  ever  hiivini^  \m\ti  or  \mng 
Obli<»cd  to  pay  a  dollar  for  that  extended  use. 

Looking,  tiien,  to  the  beneficent  design  of 
the  eiffhteenth  section,  to  enforce  the  Coiutltn- 
tinn,  ny  advancing  science  and  the  arts,  and 
protecting  useful  inventions,  through  the  se- 
eorlty  for  a  longer  term  to  men  of  genius  of  a 
property  in  their  (»wii  labors,  in  rases  where 
Uiey  had  not  been  already  renmneraled  for  their 
time  and  expenses,  I  cannot  but  fear  that  the 
708*J  construction  given  by  the  majority  *of 
the  court  will  prove  most  unfortunate.  It  will 
lend  to  plunge  mlo  still  deeper  embarrassment 
and  destitution,  by  losses  in  litigation  and  bv 
deprivation  of  a  further  extended  sale  of  theu* 
inventions,  those  whose  worth  and  poverty  in- 
duced Conertss  to  att^'mpt  to  aid  them. 

Nor  woiud  a  difTerent  constnictiOQtte  up,  as 
flome  suppose,  the  future  use  of  numerous  pat- 
ents. Of  the  fourteen  thousand  Ave  hunored 
and  twenty-six  heretofore  issued,  since  the 
Constitution  was  adopted,  I  am  enabled,  by 
tiie  kindness  of  (he  commissioner  of  patents,  to 
state,  that  only  ten  have  been  renewed  under 
tbe  eighteenth  section  during  nearly  ten  years 
It  has  been  in  ojHjration. 

And  if  the  individuals  who  use  the  improved 
machines,  the  fruit  of  tlie  toil  ami  expeu.se  and  ■ 
science  of  others,  were  obliged  in  but  one  case  j 
in  a  year,  over  the  whole  country,  to  pay  some- 
thint?  for  tbat  ftartber  use.  fs  It  a  great  griev- 1 
ance?  Tiicy  are  not  obliged  \(t  employ  the  pat- 
ent at  all,  and  will  uut  unless  it  is  belter  by  the  i 
Amount  they  pay  than  what  was  in  use  before. 
And  is  it  a  great  hardship,  or  inequitable,  where  ' 
tbev  are  beuutiled  by  another's  talents,  money, 
and  laix>r.  to  compenaate  him  in  some  degree 
tberefor? 

While  otlier  countries,  and  Congress,  and  our 
State  coiirts  are  adopting  a  more  liberal  course 
jrearly  towards  such  public  benefactors  as  in- 
ventors, I  should  regret  to  see  this  high  trl- 
btinal  i)ursue  a  kind  of  construction  open  to 
tbe  imputation  of  an  opposite  character,  or  l>e 
flupposed  by  anyone  to  evince  a  feeling  towards 
patentees  which  belongs  to  other  agea  rather 
tban  this  (and  which  1  am  satisfied  is  not  cher- 
ished), as  if  patentees  were  odious  monopolists 
of  the  property  and  labors  of  others,  when  in 
truth  they  are  only  asking  to  be  protected  in 
fill-  cnjoymt'nt  and  sale  of  tlieir  own— as  truly 
their  own  us  the  wheat  grown  by  the  farmer, 
or  tbe  wagon  built  by  the  mechanic. 

Nor  should  we  allow  any  prejudices  against 
the  utility  of  patents  generally  and  much  less 
against  the  utility  of  the  invention  now  uiKler 
oonaldenition,  to  make  our  constructions  more 
rigid  in  this  case.  The  settled  doctrine  of  the 
cojirts  now,  under  the  lights  of  longer  exjM  ri- 
«nce,  though  once  otherwise,  is  in  doubtful 
.Howard  4.  U.  S.,  Book  11. 


to  incline  to  constructions  most  favorable 

to  patentees.  {Grant  ft  al.  v.  Jlaymond,  6 
Peters,  218;  1  S-imner,  485,  Wydh  v.  Stone,  1 
Story's  \\v\i.,  287;  Blanchard  v.  Spragtie.  2 
Story's  Rep.,  169.)  Nor  is  it  strange  that  this 
should  be  the  case  in  the  ninetpenih  century, 
however  different  it  was  sonu-  general iiins  ago, 
when  we  daily  witness  how  the  world  has  l)ecn 
lieneflted  since  by  the  patented  inventions  and 
discoveries  in  s'eam,  in  all  its  wonderful  varie- 
ties and  utilities,  and  in  cleaning,  spinning, 
and  weaving  cotton  by  machinery  for  almost 
half  the  human  race,  and  in  myriads  of  other 
improvement's  in  other  things,  slieddin^j  so  be- 
nign a  light  over  the  age  in  which  we  live,  and 
most  of  them  excited  and  matured  only  under 
*lho  protection  secured  to  their  invent-  ["TOO 
ors  by  an  enlii'-htened  Lr"vernment. 

Some  estimate  can  be  formed  of  Ihe  useful- 
ness of  the  present  patent,  and  its  title  to  favor, 
when  one  machine  is  computed  to  perform  the 
labor  of  planing  and  grooving  in  one  day  that 
would  require  fifty  days  by  a  man,  and  which 
is  supposed  to  reduce  near  seven  tenths  the  ex- 
pense of  such  work  in  every  building  where 
the  improved  method  is  use«l — as  it  ere  long 
will  \»  by  the  many  millions  of  our  own  popu- 
lation, and  in  time  over  the  civillmd  worid. 
Every  honest  social  system  must  shield  such  in- 
ventions, and  every  wise  one  seeks  undoubtedly 
to  encour^e  them. 

To  be  liberal,  then,  in  the  protection  of  pat- 
entees, is  onlv  to  be  just  towards  the  rights  of 
properly.  To  stimulate  them  in  this  and  other 
ways  to  greater  exertions  of  ingenuity  and  tal- 
ent is  to  increase  tbe  public  wealth,  and  hasten 
the  process  of  practical  improvements,  as  well 
as  of  science.  And  to  discountenance  encroacli- 
mcnis  on  their  rights,  and  defeat  piracies  of 
their  useful  labors  is  calculated  in  tbe  end  to 
belter  the  condition  of  every  rank  in  society, 
and  introduce  wider  and  faster  all  the  bcncflta 
of  a  superior  state  of  civilixation  and  tbe  arts. 

S.  (\.  I  HIatchf.,  3. 

(•ited-4  How.,  711,  713,  TIS;  6  How..  481,  486;  9 

How..  I'ii.  n  How..  .\V>,  .VV>,  .MO.  562:16 
How.,  ai-';  17  How..  II:  H  n  .  ,^-:t;  1  Wall.,  aM; 
10  Wall..  yrtO:  IS  Wall.,  -HC ;  l  W(hm1.a  M..  'i'^,  i'lfl, 
;R»7,  ;ft«»;  2  W(M..l.  A;  .M..  44,  .'Cs  ;  :i  W.m.iI.  A  .M..  I:i7  :  1 
llluttlif.,  liilt.  1544.  Ut.^.  L'7t',,  .vM  ;  2  Illatt-tif.,  144i,  1(11  ;  ;j 
niatctif,  4!'1  iK;.4i».».  \w.  4  Illi»tclif..:jnt;rtF)iHt(  lif.. 
«U,1W:10  Hliitehl  . -.C:  lii  Mlutclif..  457,466:  1  Cliff., 
IfiB,  ate:  -  <  HIT.,  i:;7;  X'Curt.,  iW):  2  11188., d6-*» ;  I 
Abb.  U.  S.,  o<ii>;  4  McLean.  aM,iSe8;  6  McLean,  163. 


ANDREW  P.  SIMPSON,  JOSEPH  FOR- 
SYTH, AND  BAGDAD  MILLS,  AppeUanta, 

V. 

JAMES  O.  WILSON. 

Ptttt  nts — rt'.*trirfu/ii  in  tutsif/inaent  to  neUing  ]>a(- 
ented  article  in  certain  territory  doe*  not  pro- 
hibit  amgnufnm  teUfytg  product*  t^moAine 
elmoA&re. 

Tbe  decision  of  the  court  In  tbe  precetllntr  case 
of  Wllooo  V.  Honssaau  «(  al,,  nuiucly.  that  when  a 
patents  reoeweil  under  the  Act  of  1888.  an  aaalKnee 
under  the  old  patent  has  a  tight  to  continue  the 
use  of  the  patented  maolifDe,  but  not  to  vend  to 
otbere,  a«ain  afflrmod. 

An  ass&nment  of  an  ezdusivo  rlirht  to  use  n  ma- 
chine, and  to  vend  the  same  to  others  for  use. 
within  a  apeolfledterritorTi  authorises  the  asHiKnee 

74 


Digitized  by  Google 


70V 


SUFRBMB  COUBT  OW  TBB  UlTITBD  BTATM. 


to  vend  cij^rwhcre,  otit  of  the  Mid  territory*  the  | 

product  of  s>ii<l  inachin«>. 

The  rcsti  iotlDii  vipcm  tin.'  a-a-iiRru'c  is  uiilx  tlial  bo 
shall  uee  the  machine  within  the  Bpcoined  territory.  ■ 
Tbore  la  none  m  to  tlie  Mle  of  tbe  produet*  | 

THIS  case  crnne  upon  a  certificate  of  division  i 
in  opinion  between  tlie  judges  of  the  Cir- 
cuit Court  of  tlie  United  States  for  the  District 
of  Louisinna.  sitting  jls  a  court  of  equity. 

Wilson  was  the  complainant  below,  who  filed 
a  Mil.  and  obtained  an  injunction  aftainat  Simp- 
son, Forsyth,  iind  Mills.  After  sundry  proceed 
ings  in  the  cu^e,  Forsyth  put  in  a  ptun,  uud  h 
rule  was  obtained,  that  the  plainiiff  should 
show  cause  why  the  injunci ion  j^houUl  not  be 
di^iiolved.  Upon  argument,  the  court  din- 
missed  the  rule,  and  the  case  was  set  down  for 
bearing  by  consenl  of  parties;  thscomplainanta 
not  admitting  tbe  facts  alleged  in  the  pica,  but 
for  the  purpose  of  niising  flu-  (ine.stions  of  law 
which  Ibcy  involved,  and  obtaining  a  speedy 


dedsion  of  tbe 
7 1 0*1    "Uiion  the  argumoit,  the  division  of 
opinion  arose  which  win  bepr^ently  stated. 

Tbe  facts  in  the  case  were  these: 

Tlic  patent  for  planing.  &e., having  been  ob- 
tained by  Woodworth  in  1828,  as  has  been  par- 
ticvilarly  mootioncd  in  the  report  of  the  pre 
ceding  case  of  Wilmn  JiouMeau  «t  at.,  For- 
syth, one  of  the  defendants  below,  became  an 
a.s.>iignee  under  that  patent  for  nil  it-  rights 
within  the  County  of  Escambia,  iu  We^t  Flonda. 
This  took  place  in  1886. 

Woodworlli,  the  pntpntef',  liaving  died,  his 
admiuiiilrator,  in  1812,  obtained  a  reuuvval  of 
the  patent  under  the  Act  of  1836:  and  in  1843, 
assigned  to  Wilson,  the  complainant  below,  all 
the  rights  under  tbe  extended  patamfc  for  tbe 
Stat(^  of  Loulataaa,  Alabama,  and UMterriloiy 
of  Florida. 

On  the  18th  of  April,  1844,  the  said  Wilson 
instituted  proceedings  in  cqtiity,  in  the  Circuit 
Court  of  IjQuisiana,  against  the  defendants,  on 
the  ground  that  they  infringed od  his  just  rights 
by  setting  up  and  putting  in  operation  the  said 
patented  machines  in  the  territory  of  Florida; 
and  by  vending  in  New  Orleans  large  quantities 
of  dressed  lumber,  plank,  <&c.,  the  products  of 
the  machines  there  established. 

In  yVnx.  T^Ti,  the  cause  came  up  fnr  hearing, 
as  above  i>tai«U,when  the  following  points  were 
ordered  to  be  certified  to  this  court,  namely: 

"J.  G.  Wii^N  ) 

t.        [  No.  im 

*'  SlMFSON  ETAL.  ) 

"This  cose  coming  on  to  be  heard  on  de- 
murrer filed  to  the  plea  of  .loseph  Forsyth,  one 
of  the  defendants,  set  down  for  hearing  by 

conpent,  nnd  the  matters  of  hiw  arising  on  said 
plea,  the  following  points  became  material  to 
the  decision,  an<l  l)eing  considered,  tJie  court 
were  divided  in  opinion  on  iho  following 
points: 

"  1.  Whether,  by  law,  the  extension  and  re- 
newal of  the  said  patent,  granted  to  William 
Woodw  rth,  and  obtained  by  William  W. 
Woodworth,  his  executor,  inured  to  llir  bert*^ 
fit  of  said  defendant,  to  the  extent  that  said  ile 
fcndant  was  interested  in  said  patent  before 
SU(^  renewal  and  extension. 

**2.  Whether,  by  law,  the  assignment  of  an 
e\(  lusive  right  to  the  defendant,  by  the  origi 
ual  i>aienie(;,  or  those  claiming  under  bim,  to 

IITO 


use  said  machine,  and  to  vend  the  Mme  to 
others  for  use,  within  the  County  of  EscbbbUs, 
in  the  territory  of  West  Florida,  did  antboriv 

said  defendant  to  vend  el»ewh(-re  than  io  >Jii^l 
County  of  Eeounbia,  to  wit,  in  tlie  city  of  New 
Orleans,  State  of  Louiriana.  plank,  boards.  uA 

other  tnntcrials,  product  of  a  marhinf  f^tsb- 
litiheil  and  uhcJ  within  the  said  County  ni 
cambia  in  the  teiritory  of  West  Florida. 

"  Wherefore,  upon  the  rcquf-'-t  of  defendants' 
counsel,  it  is  ordered  and  direi-ted  that  the 
foregoing  points  of  law  be  certifitd  for  the 
opinion  of  the  Supreme  Court  of  ilkc  United 
States." 

*The  CAfie  was  argued  hy  }fr  (inpin  {^l  1 1 
and  Mr.  WcMeott  for  the  dtifeudaui^^  \n'\<<m, 
who  were  the  appellants  in  this  court,  anii  by 
Mr.  BMdtn»»  and  Mr.  B,  Jokiuon  for  Wiboa. 

Mr.  JiuHce  Nblson  ddlvered  the  opinion  of 

the  court : 

The  questions  in  this  case  come  up  on  the 
certificate  of  a  division  of  opinion  in  the  court 
below.  The  judgment  of  tliis  court  in  the  previ- 
ous case  of  WUmh  v.  Rovtuau  ei  .  upon  th» 
w-cond  (piestion  certified  in  that  cas^^'.  disposes 
of  tbe  first  question  certified  here,  and  is  an- 
swered aooordtngly. 

The  second  question  certified  invniveiE  the 
point,  whether  or  not  the  awjigumeut  of  an  ex- 
clusive right  to  make  and  use.  and  to  vend  a» 
others,  planing  machines,  within  a  given  terri- 
tory oniy,  authorizes  the  assij^ec  to  vend  else- 
where, out  of  the  said  temtory,  the  pbnk. 
boai-ds,  and  other  materials,  the  product  of  nid 
machines. 

The  court  liave  no  doubt  1>ut  that  it  d<>^.'; 
and  that  the  restriction  in  the  assignment  is  t» 
be  construed  as  applying  solely  to  the  usiaf  sf 
the  macliine.  There  is  no  restrktioo,  SS  Uk 
place,  of  the  sale  of  the  product. 

Cfert^mte  aeeordinffiif  Io  oourt  bdim. 

OBDBB. 

This  cause  came  on  to  be  heard  on  tht 
transcript  of  the  record  from  tbe  Circuit  Coort 
of  the  United  States  for  the  District  of  I/wia 
ana,  and  on  the  pointa  and  questions  on  Hhu  L 
the  judges  of  the  said  Circuit  Court  vest 
posed  in  opinion,  and  which  were  certified  ta 
this  court  for  its  op^ni r  n  agreably  to  tho  sc* 
of  Congress  in  sucLi  ca^'  made  and  provided, 
and  was  argued  by  counsel :  on  cowddenHiBft 
whereof,  it  is  the  opinion  of  this  cotirt— 

1.  That,  by  law,  the  extension  and  rvnt  wkI 
of  the  said  patent  granted  to  William  NS\<«i 
worth, and  obtained  by  William  W.  Woodwortt^ 
his  executor,  did  not  mure  to  tbe  benefit  of  tJm 
defenchint  to  the  e.vtenl  that  said  defendant 
was  intcn»tcd  la  said  patent  before  such  »■ 
newal  and  extenrion;  but  the  law  saved  in  fas 
sons  in  the  use  of  machines  .nt  the  time  the  o: 
tension  takes  effect  the  right  to  (.«>Qtinu(!  Uie 
use. 

3.  That  an  assignment  of  an  exoluaix  f  right 
to  use  a  machine,  and  to  vend  tl>«  t^amr  to- 
others for  two.  within  a  spwitied  territory.  tk>e» 
authorize  an  assignee  to  vend  ' 
the  said  territory,  phmk.  bnar^  sn 

tcrials,  the  product  of  surli  nn.  tiine 
It  is  therefore  now  here  onlrixM  and  clf^i^ra^ 
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hj  this  court,  that  it  be  ao  oertlfled  to  the  wid 

Circuit  Court. 


S.  c,  »  How.,  109. 
ated-9  How.,  122-125;  1 
Wood,  ft  M.,  266:  SBtaB^dr. 


Bleldif^  SIS,  Ml:  1 


71S«)  *JAMES  G  WIT  SON.  OmplaiMMU 
and  Appeiiaut, 
«. 

JOSEPH  TURNER.  JxTnoR.  and  JOHN  C. 
TURNER.  Ikifendants. 

ROgnU,  am^fimenti  ^-~righu  qfA$tignM. 

Tb»  dedston  of  the  oourt  in  the  two  prooedlns 
CMOL  nameljvttuit  where  a  patent  ie  renewed  under 
tiw  A«t  of  UM  Ml  aielflrnee  under  the  uld  patent 
hH  »  ztebt  to  oootinue  the  uee  of  tb«  tnaohloe 
wMd»  Mb  Qabiff  at  the  time  of  the  nueiral,  again 


THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  tutting  aa  a  court  of  equity. 

The  bill  was  flled  by  Wilson,  as  the  assignee 
of  William  W  Woodworth,  the  administrator 
of  Woodworth,  the  pat«Dtee,  as  stated  in  the 
report  of  the  preceoing  case.  It  aet  out  the 
patent  and  aadgnment,  and  then  pnjed  for  an 
injunction  and  account 

The  answer  referred  to  the  mutual  iLS-vign 
meat  made  between  Woodworth  and  Strong 
OB  the  one  part,  andToogood,  Halstead,  Tyack, 
and  Emmons,  of  the  other  part,  which  wa**  re- 
rited  in  the  preceding  case,  and  traced  title 
regularly  down  fltun  UMW  latter  partlea  to  the 
defendants. 

A  statement  of  these  facts  was  agreed  upon 
by  counsel,  and  all  the  doeumeuts  set  forth  at 
length;  and  upon  this  statement,  together  with 
the  irfll  and  answer,  the  eanae  was  argued. 

.Vt  April  Term.  1845.  the  court  dismissed  the 
bill,  and  from  this  decree  the  case  was  brought 
up  by  appeal  to  thi.s  court. 

It  was  argued  by  Mr.  PfieJpn  and  Mr.  Wt  f'Htt>r 
for  Wilson,  the  appellant,  and  Mr.  ikhiey  for 
the  appdleei,  who  when  the  defendaota  bdow. 

Mr.  JwHoi  NsMoir  deliverad  the  o|4nioa  of 

the  court : 

The  judgment  of  the  court  in  the  previous 
caae  of  wilnon  v.  Hmihseau  et  al.  disposes  of 
the  questions  in  this  case,  and  affirms  the  decree 
of  theCinmitCoint. 


WILLIAM  W.  WOODWORTH,  Adminls- 
timtor,  Ac,  ahd  E.  V.  BUNK,  Anlgnee. 
(hmplainanti  and  ApptUanU, 


V. 


JAM£» 


BENJAMIN  A»o 
WILSON. 


ALPUEUS 


PaUnt — construction  of  amgnment  of— objection 
—tuffieieney  of  tpcdfleamm-^pmetiee  in  ac- 
tion for  infringement. 

An  objection  to  the  validity  of  Woodworth's  pat- 
ent for  a  planluff  tnachine,  namelv,  that  he  was  not 
the  first  and  orurtnal  inventor  thereof,  Is  not  sus- 
tained hf  the  eirlaeiioe  oflisred  In  wis  caae. 

HOWAKD  4. 


Nor  Is  tho  objection  well  founded,  that  the  spt-cl- 
fli'af  i<  -ns  iic-i  i  >nipiin\i[iK  the  application  for  a  patent 
an'  not  hutticiently  full  and  explicit,  »o  as  to  enable 
a  nift  hutile  of  ordinary  skill  to  build  a  ma<  hine. 

An  a(i«i|fnee  of  tho  exehisive  rlifht  to  vis*!  ten 
machines  within  the  c  ltyof  IxjuiNville.  or  ten  inileff 
round,  may  Join  hlr>  awlfrnor  with  him  in  a  suit  for 
a  violation  of  the  patoot  right  under  the  eiroum- 
Btanet-s  of  this  eaw. 

•rpHE  bill  was  filed  in  this  case  in  the  [*7  13 

J.  Circuit  Court  for  the  District  of  Kentucky, 
by  the  compliiiminLs,  setting  forth  that  Will- 
iam Woodworth  was  the  inventor  and  patentee 
of  a  certain  phmlne  madiine.  deNrloing  it; 
also,  the  extension  or  the  said  patent  to  W.  W. 
Woodworth,  as  administrator,  and  that  K.  V. 
Bunn,  one  of  the  complainants,  took  an  iis- 
signment  from  the  said  W.  W.  WtMMlwnrth  for 
the  excluhive  right  of  making,  using,  and  vend- 
ing machines  for  planing,  &c. ,  under  the  exten- 
sion of  the  patent,  within  the  Ibnita  of  the  city  of 
LouisTflle.  and  in  the.districi  of  ooontvy  ten 
miles  around  sjiid  city. 

The  bill  further  charges,  that  the  defendants 
haTe.  In  violation  of  the  rights  of  thecomplatai' 
nnts.  erected  .^nd  put  in  operation  in  the  city 
of  Louisville  a  planing  machine,  &c..  which 
machine  i.s.  in  all  its  material  partf,  substan- 
tially like  and  upon  the  plan  of  the  machine  of 
the  coAplainants,  and  persist  in  using  the  same. 

The  defendant  James  Wilnon  answered  the 
bill,  substantially  denving  most  of  the  material 
allegations  oontuned  h  ft.  The  other  defend- 
ants  answered  by  denying  that  tbej  had  any 
inten'st  in  the  machine. 

The  court  granted  an  injunction,  enjoining 
the  defendant  Jamea  Wilson  from  using  the 
mat'hine. 

Afterwards  an  application  was  made  to  the 
court,  on  behalf  of  the  complainants,  for  a  rule 
upon  the  defendint,  James  Wilson,  to  show 
cause  why  an  nttiic  hrnent  sliould  not  be  issued 
against  bim  for  a  violation  of  the  injunction, 
which  was  acconlingly  granted. 

The  defendant  showed  cause  by  affidavit,  in 
which  he  afHrms  that  inime<liately  on  the  serv- 
ice of  the  injunction  he  ha<i  ceased  to  use  the 
machine  mentioned  in  the  bill,  and  conformed 
hinuetf  to  the  order  of  the  court,  and  that  he 
had  puirha'^t'd  and  st-t  up  BicknelTs  planintr 
machine,  which  he  was  using,  and  which  was 
substantially  different  from  the  madihie  of  the 
complainants. 

Much  textimoiiy  \\f\si  taken  in  the  court  l)elow, 
on  the  question  whether  the  machine  which  the 
defendant  had  substituted  and  was  using  was. 
in  all  its  mMeHal  and  substantial  parts,  like 
Wootiworth's,  wlneli  it  is  not  niiiteiial  to  refer 
to  more  particularly.  A  great  deal  of  testimony 
was  also  taken,  for  the  purpose  of  diowing  that 
W(H)d\vorth  was  not  the  original  inventor  of  the 
complainant's  machine,  which  it  is  also  not 
necessary  to  rectte. 

The  cause  afterwards  came  to  a  hearing  on 
the  merits,  upon  the  pleadings  and  proofs,  and 
also  upon  the  rule  previously  granted  against 
the  defendant,  to  show  cause  why  an  attach- 
ment should  not  issue  for  a  Tlolatlon  of  the  In- 
junction.  and,  after  consideration,  the  court 
dissolved  the  injunction  ana  dismissed  the 
bill,  and  dlscbai^fed  the  role  to  diow  cause, 
with  costs. 

As  the  opinion  of  the  court  refers  in  general 
terma  to  the  intereit  of  Woodworth  under  the 
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assi^ment,  as  a  jusliflcHiioii  for  his  beinR 
714*]  *jolned  as  a  party  in  tlif  suit,  it  is 
proper  to  set  forth  the  assigumeot,  wlucU  was 
M  foUows: 

Tramfer  frum  Woodwartk,  Admitunirator,  tif., 
to  B.  V.  Bunn. 
"  Whore.'is  William  Wootlworth,  now  de- 
ctiabed,  did,  iii  Iiib  liftiiiiae,  obtain  letters  patent. 
iRSucd  under  ibe  great  seal  of  the  united 
States,  bearing  date  the  27th  day  of  December, 
1828.  giving  and  granting  to  him^  the  said 
Woodwortb,  his  heirs,  administraiors,  find 
anigns,  for  and  during  the  term  of  four- 
teen years  from  the  date  of  the  said  letters  j 
pnti  nf,  i1m  full  and  cxclusve  right  and  liberty 
of  ruuking,  constructiag,  using,  and  vending 
to  others  to  be  used,  a  certain  improved  method 
for  planing,  tonguing,  grooviTit-.  tuI  cutting 
into  mouldings,  or  either,  plank,  txMudo,  or 
any  materials,  and  for  educing  the  same  to  an 
equal  width  and  thickness;  and  ako  for  facing 
and  dr^aing  brick,  and  cutting  mouldings  in, 
or  facing,  metalltc,  *  tniaeral,  or  oilier  sub-i 
stances. 

'*  And  whereas  William  W.  Woodworth. 

administ*itor  of  said  William  Woodworth, 
bath  api>lied  and  obtained  au  extension  of 
said  letters  patent  for  the  term  of  sevAi  years 
from  and  after  the  expiration  of  said  patent, 
to  wit,  the  27lh  day  of  Dec<'inl>er.  1H42,  pur- . 
suant  to  an  act  of  C'oiiirrc-s.s  in  udi  cast'  made  . 
and  provided,  and  hath  a  certiticate  of  said  i 
extension  annexed  to  said  patent,  signed  by  I 
the  commissioner  of  patentv  tiu  Icr  tli(  cTf-al 
seal  of  Uie  patent  otbce  of  the  United  States, 
and  date<i  Novemljer  16th,  A.  D.  1842.  And 
whereas  \ .  liunn,  of  the  city  of  Ijouisville, 
in  the  State  of  Kentucky,  hath  fully  viewed, 
examined,  and  considered  for  himself  the  said 
improvement,  and  of  bis  own  motion  hath 
requested  and  desired  the  said  William  W. 
WtKxIworih.  .'idministralor  of  said  William 
Woodworth,  deceased,  to  give  a  license  and 
permission,  in  writing,  for  ctmstracting  and 
using macbineti  on  thr  lid  improved  plan  in 
tbocityof  Louisville  atoresaid,  including  the 
district  of  country  within  ten  miles  of  said 
city,  and  in  no  other  city,  town,  or  plarc  in  the 
United  States,  or  the  territories  thereot,  ua  the 
conditions  hereinafter  mentioned;  and  have 
offered  to  pay  him  the  sum  of  fifteen  hundred 
dolTam  for  such  lioeiMe  aad  consent  in  writing ; 
wifh  M  hif'fi  re(|uest  aiKl  desire  the  said  William 
W.  \V\KKi worth,  admioistrator  of  William 
Woodworth,  deceased,  has  agreed  to  comply. 

"Now.  know  all  men  by  presents, 
that  the  said  W.  W.  Woodworth,  administra- 
tor of  William  Woodworth,  deceased,  in  con- 
sideration of  the  said  sum  of  fifteen  hundred 
dollars,  secured  to  be  paid  to  him,  the  said 
William  W.  Woodworth,  administrator  of 
William  Woodworth,  deceased,  doth  hereby 
give  his  full  consent  and  permbslon  in  writ- 
ing, and  license  to  \hr  hIci  E.  V.  Runn,  and 
to  hm  executors,  admmiHlrator8,  and  assigns, 
to  construct  and  use.  during  the  said  extension 
of  tlie  aforesaid  patent,  ten  planing  macbinen 
on  the  improved  ])Inn  aforesaid,  within  the 
1  \r>*\  eity  of  ijouisvillc,  *and  including  the 
district  of  covutry  within  (en  miles  of  said 
d^,  aad  in  no  other  oilif,  town,  or  place 
within  the  ignited  States  or  die  torrltoriei 

vm 


thereof:  and  also,  within  s^id  limits,  to  dti^ 
pos/'  of  till'  plank  or  other  things  drewed  and 
prepared  in  the  said  machines;  and  he  dolk 
also  hereby  authorize  and  empower  the  aid 
E.  V.  Bunn.  and  bis  exeeutors,  admIni>TrHoc» 
aqd  assigns,  in  the  name  of  said  Woodwortk 
adminisUator  aforesaid,  or  in  his  own  Dane.to 
commence  and  prn^ciife  to  flna!  jud2TO«n! 
any  suit  or  suit«  against  any  pt^rsou  or  per*ias> 
who  shall  construct  or  use  the  said  iroprovF- 
ments  within  the  said  limits,  contrary  ui  itae 
true  meaning  and  intent  of  the  afoiesaidk<ten 
patent,  and  the  exfensi<in  ibereof.  aul  'it 
laws  in  such  case  made  and  provided;  swi 
receive  for  bis  own  benefit,  aad  at  his  om- 
proper  costs  and  charg^e*?.  any  peoaltv  or  pt-o 
akiett  which  he  may  recover.  And  lo  cooffi 
eration  of  the  premises,  it  is  hereby  coveaiotcd 
and  agreed,  by  and  between  the  >aid  Wir-jni 
W.  Woodworth,  administnaor  uf  Wi.  iim 
Woodworth.  deceased,  his  executors,  aiimirii* 
trators,  and  assigns,  of  the  one  part,  sod  tk 
said  B.  V.  Bunn.  nis  exeenton.  adminismirT^ 

mm)  assin^ns.  of  the  ether  part,      fi.ll-ivr*  vi, 

"Isi.  That  the  said  William  W.  Wood 
worth,  adndntotrator  of  William  Woodwovtit. 
decased.  his  cxrrutors  or  administrators.  Jut 
ing  the  terms  aforesaid,  shall  not.  nor  ■'iti 
themselves,  const rurt.  or  use,  nor  give  lhar 
license,  consent,  and  permission  to  any  n(l«r 
person  than  the  said  E.  V.  Bunn  to  consmirt 
or  use  the  improved  planing  machine  aJrvrt- 
said,  within  the  said  city  of  Louisvillp.  or 
within  the  distflct  of  oooatry  within  tm  wSSb 
of  said  cilv. 

'•2d.  That  the  said  E.  V.  Bunn,  his  txta 
tors,  admiuistralors  and  assigns.  afaaO  notasr 
will,  during  the  tim<-«  nfon  said.  con«<rur;  '< 
use  more  than  ten  machiiu's  as  aforesaid  witb 
in  the  limits  above  mentioned,  nor  construct  m 
use  any  such  machines,  nor  sell  and  dispose  <4 
any  plank  or  other  thing  dressed  and  prv^wrpd 
in  sueli  tnaehlne,  anywhere  els«-  wiifaio  xi» 
United  States  and  the  territories  thocof;  & 
being  declared  to  be  the  true  inteal  and  wum 
ing  of  these  presents  that  not  mi>re  flian  irt 
planing  machines  in  the  whole  shaii  be  era 
structed  and  used  by  virtue  of  the  Beesat, 
consent,  and  permission  herein  given 

"3d.  It  in  understood  and  agreed  that  iht 
said  Wiriiiiii  \V.  Woodworth  has  enif«r.i 
and  filed  at  the  patent  office,  at  Wsshiuiaa.  • 
disclaimer  of  tihat  part  of  sidd  pateu  m  tki 
planing  machine  w  Idch  claims  Ww  rcilxiictkm  a( 
materinls.  boards,  aud  plauk  u>  au  eiiusl  vidtk 
and  iliiekness  by  circular  saws;  anu  ■  bm  » 
retained  and  renewed  on  thi^  ASMvurrc  r 
the  security  of  the  payment  <>{  th-  -i'tr?* 
himdred  dollars — the  oonsidemtir^n  h2  :  f  tr- 
chase  money  to  be  paid  to  said  W  ood  worth 

"  Signed,  sealed,  and  delivered.  ih»  n^d^ 
of  June,  18IS. 

"W.  W.  Woodwoktu,  (i.*.] 
''Administrator of  W.  Woodworth,  ' 


**•  The  words  '  to  him  in  hand 
by  the  said'  were  erased,  aad  tJbp 
and  the  w'onls  •  in  the  name  of  sai*!  Tfae*- 
worth,  administrator  afurcsaiU,  or  in  txs  tm% 
name.'  were  interlined  before  the  exerutKia 
the  foregoing  instrument  in  pieHaas  0i  Sk  tL 
Sicklok'  - 

The  cause 
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jyk  Sbiphitwtihb  oomplaiiiaiito»  Woodworth 
«Dd  BuDB,  vod  bj  Jfr.  AM  for  the  defeodanti. 

Mr,  JutUee  Nbuom  deHvered  the  o|»tnlon  of 

the  court : 

The  objection  takfii.  tbiit  tlic  adminintrator 
could  not  uj>|>ly  for  im  cxtenbion  of  tlie  piitetit 
granted  to  Woodworth,  liia  intestate,  under  the 
e^hteenth  seetion  of  the  patent  law,  has  be«n 

dUpoeed  of  in  the  previous  case  of  WiU>fi  v. 
BonMeuu  ei  ai.,  and  need  not  be  further 
noticed. 

Anollier  objection  tjiken  to  the  right  of  the 
uomplaiauut'5  to  inaintaiD  the  suit  is.  that 
Woodworth  wa«  not  the  first  and  original  in- 
ventor of  the  planins  maohineb  agatnat  the 
oelnr  of  which  the  defendant  was  enjoined. 

W  ithout  going  into  the  p)ro<)f«  In  the  cji.se, 
which  are  very  voluminous.  It  will  be  sufficient 
to  atate,  that  after  fully  cnnaiderinf  all  the  evi- 
dence produced  lx>aring  upon  the  question,  the 
court  is  iiatisfled  that  the  weight  of  it  is  decid- 
edly against  the  objection,  Hud  iu  favor  of  the 
allejpition  in  the  bill,  that  Woodworth  waa  the 
original  inventor  of  the  machine. 

It  is  objected,  also,  that  the  specifications 
accompanying  the  patent  were  not  sufficiently 
full  and  explicit,  so  aa  to  enable  m  mechanic  of 
ordinan.  skill  to  build  a  machine.  Tbib  court 
Howard  1 


is  not  satisfied,  aoooiding  to  .the  proof  in  the 

caw  f)i  It  the  objection  is  well  founded,  and  it 
caunot  t>e  relieid  on  &ti  affording  Butlk  ient 
ground  for  the  dismissal  of  the  bill. 

A  further  objection  was'taken,  that  W.  W. 
Woodworth,  one  of  the  complainants,  was 
improperly  joined  with  K.  V.  liunn.  the  as- 
signee of  the  exclusive  right  in  Louisville  and 
ten  uiiies  around  it.  The  court  is  of  opinion 
that  the  intrrf of  Woodworth  in  tlii'  !i>>ipn 
ment.  as  appears  from  the  record,  i6  sutlicieut 
to  justify  hb  being  nuMie  a  party  jointly  with 
the  assign 

Some  other  objections  were  taken  to  the 
maintenance  of  the  suit  on  the  argument,  which 
it  is  not  material  to  notice  narticularly :  thej 
have  all  been  considered,  and  in  the  judgment 
of  the  court  afford  no  sufficient  ground  for  the 

I  dismissal  of  the  bill  and  the  dissolving  of  the 

'  injunction. 

We  think  the  court  erred,  and  that  the  de- 
cree dismissing  the  bill,  as  to  the  defendant 
James  Wilson,  and  dissolving  the  injunction, 
should  be  reversed,  and  that  a  perpMnal  in- 
junction should  issue. 


CiU-d— 7  Wall.,  621;  1  Wood.  &  H^SU,  a-ifl;  1 
.  Blatchf.,  199,  536;  10  Blatchf.,  147;  1  ClitT..  l.Vi; 
'  1  BomL,  ]>!»  vat. 
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ADMINISTRATOR-!. 

Sec  Bxui-utors  and  Administrators. 

ADMIHALTY-2. 
See  Piracy,  and  costs. 

ADMIRALTY-3. 

1.  An  a4rrt>ementof(xin8ort*hlpbctwo<'n  the  roas- 
ters of  two  vemels  enguK«*d  In  the  bu8ine«M  known 
by  the  name  of  wrecklntr.  1h  a  contract  ctipubk*  of 
beinR  enforced  in  an  adinlrultv  court,  aRainKt  prop- 
erty or  proceed*  in  the  custody  of  the  court. 

Antlrewn  e.  Wall,  (a68>  7»9 

2.  The  ciisv  of  Itamsay  v.  Allegro (12  Vnicaton.611) 
<M>tnmeuted  on.  and  explained. 

Id.  ah.)  ISft 

8.  Such  un  aRreementextends  to  the  owners  and 
<:rews,  and  U  not  merely  personal  between  the 
masters. 

Id.  (lb.)  laft 

4.  If  made  for  an  indcflnite  period,  it  does  not  ex- 
pire with  the  mere  removal  of  one  of  the  masters 
from  hlD  ve<>flel,  but  continues  until  dissolved  upon 
<iue  uotice  to  the  adverse  party. 

Id.  (lb.)  7*9 

iL  Where  there  Is  no  other  evidence  than  the  an- 
swer uf  ita  haviUR  been  u  part  of  the  uriKinal  oKrei^- 
ment,  that  silbh  removal  should  dlsaolve  the  con- 
tract, the  evidence  Is  not  suHlcient. 

Id.  [lb.)  3a£ 

fi.  WheneverproceedHwrerlRhtfulIy  in  the  po^>s- 
slon  and  cuHtouy  of  the  admiralty,  it  ia  an  Inherent 
Incident  to  the  Jurisdiction  of  that  court  to  enter- 
tain supplomentul  fluit«  by  the  parties  in  interest, 
to  iu»certain  to  whom  those  procee^ls  rlRhtfully  bo- 
loDR,  and  to  deliver  them  over  to  the  parties  who 
establish  the  lawful  ownership  thereof.  • 

Id.  (lb.)  73SL 

ADVERSE  POSSESSION—*. 

1.  Where  the  oritrinul  peswsslon  by  the  bolder  of 
land  is  in  privity  with  the  title  of  the  rlKhtful 
owner,  in  i»rder  to  enable  such  holder  to  avail  him- 
self of  the  Htaituto  of  limitations,  nothlnv  short  of 
an  open  and  explicit  disavowal  and  disclaimer  of 
hoidlRR  under  that  title,  and  assertion  of  title  in 
himself  brouRbt  home  to  the  other  party,  will 
satisfy  the  law. 

ZeUer'B  Let»ee  r.  Ecktrt,  iSffi  Mft 

2.  The  burden  of  proof  Is  on  the  holder  to  estab- 
lish such  a  change  in  the  cbaructor  of  the  posses- 
sion. 

Id.  (lb.)  &2fl 

3.  The  statut<>  doe«  not  bcRin  to  run  until  the 
possession  becomes  tortious  and  wrongful  by  the 
Uisloyal  acts  uf  the  tenant,  which  must  be  open, 
continued,  and  notorious,  so  as  to  unwlude  all 
<loubt  as  to  the  character  of  the  holdinfr,  or  the 
want  of  kaowlcdRe  on  the  part  of  the  owners. 

Id.  (lb.)  ft29 

4.  In  this  case  there  was  evidence  enough  (riven 
upon  this  point  to  authorize  the  court  m:>1ow  to 
submit  the  question  of  adverse  p<»8«wion  to  the 
Jury,  and  advise  them  that  a  foundation  was  laid 
upon  which  they  might  presume  a  (frant  for  the 
puri>o8e  of  quieting  the  title. 

Id.  (lb.)  112ft 

Howard  1,  2,  8, 4. 


APPEALS-*. 
See  practice  and  writ  of  error. 

APPEAL  BOND-2. 

1.  An  appeal  bond  Riven  to  the  people  or  to  the 
relator  is  Rood,  and  if  forfeited  may  be  sued  upon 
by  either. 

SfnldiTui  V.  The  PetijAe  <»/  New  York,   mi  IHl 

2,  Where  there  are  many  imrtiesin  a  case  below, It 
is  not  necessary  for  them  all  to  Join  in  the  app<^ 
bond.  It  issumeient  if  thoy  all  appeal  and  the  bond 
be  approved  by  the  court. 

Bntchettv.  BnKkeU.  jUU 

APPROPRIATION  OF  PAYMENTS-L 
See  Surety. 

ASSUMPSIT-!. 

1.  The  action  of  rumtmpgit  for  the  us(>  and  occupa- 
tion of  lands  and  houses,  existed  In  VlrRlnlu  anto- 
rior  to  the  cetwlon  of  the  District  of  Golumbia  to  the 
United  States. 

IMiyd  r.  Himgh,  ClhH)  A3 

2.  But  this  action  is  founded  upon  contract,  either 
express  or  Implied,  and  will  not  He  whew  tlio  pos- 
session has  ttoen  aoiuired  and  maintained  under  a 
different  or  adverse  title,  or  where  It  was  tortious 
and  makes  the  holder  a  trespasser. 

Id.  (lb.)  SA 

A8SUMP81T-3. 

Since  the  posshrc  of  the  Actof  Conurress  of  .March 
3,  IKXI,  chap.  which  requires  eoliectors  of  tlie 
customs  to  nlacio  to  the  cre<ilt  of  the  Treasui-er 
of  the  United  States  all  money  which  they  receive 
for  unascertained  duties  or  for  duties  pai<l  under 
prote»<t,  an  action  of  (VinimpfU  for  money  had  and 
received  will  not  lie  aRainst  the  collector  for  the 
return  of  such  duties  so  received  by  him. 

C<infr.CuHU,  ftlfl 

ATTACHMENT-8. 

The  hiws  of  Louisiana,  allowiuR  attachments  for 
debts  not  yet  due.  relate  only  to  abscondluR  debt- 
ors. 

mack  V.  Zaeharic,  (4KH  fl&ll 

ATTACHMENT-4. 

1.  Money  In  the  hands  of  a  purser.  althouRb  it  may 
be  due  to  seamen,  is  not  liable  to  an  attachment  by 

the  creditoi-M  of  those  seamen. 

Ihichatian  v.  Alejrniider,  (20)  85T 

2.  A  purser  caiuiot  be  dlstinRuished  from  any  other 
disburninv  aRcnt  of  the  Rovernment;  and  the  rule 
is  Rcneral,  that,  so  Iour  as  money  remains  in  the 
hands  of  a  dlsburslnR  officer,  it  is  as  much  the 
money  of  the  Unlte^j  States  as  if  it  had  not  l>een 
drawn  from  the  treasury. 

Id.  (lb.)  am 

3.  A  decision  of  a  State  court,  sanctioniUR  such 
an  attachment,  may  be  revlsiHl  by  this  court  under 
the  twenty-tlftb  section  of  the  Judiciary  Act. 

Id.  (lb.)  &&1 
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BANKHITPTCY-l. 

1.  Upon  questions  Hdjourned  from  the  District  to 
the  Circuit  Court  under  the  "Act  to  estnhliHha  unl- 
fornj  system  of  banltruptey  tliroujrhoul  the  I'uited 
Stiitcfs."  tlie  District  Judiro  cannot  sit  an  a  mcmtK'r 
of  the  Circuit  Court,  ana,  conse<tuently,  the  points 
adjourne*!  cannot  la-  brought  before  tills  court  by 
a  cortlHeat*  of  divii^lon. 

,Ye/.Mi'H  r.  Ctir/firid,  t2«6)  ia6 

2.  Nor  will  an  appeal  or  writ  of  error  He  from  the 
decision  of  the  Circuit  Court :  and  it  is  conclusive 
upon  the  district  Jud^e. 

W.  (Ih.)  186 

3.  TheBjinknipt  Actdeclan'd  to  l)e constitutional 
by  the  Circuit  Court  of  Ketituckv.  Note  to  Judge 
Catron's  dissentient  opinion. 

Id.  {//».)  1«6 

BANKRUPTCY-2. 

1.  Under  the  lat«  Ilanlcrupt  Act  of  the  United 
States,  the  existence  of  a  Hduciary  det)t,  contracted 
tH'fore  the  passaffc  of  the  act,  oonstltutcs  no  objec- 
ii«m  to  tlie  dischar^ro  of  the  debtor  from  other 
debts. 

Chapman  v.  Fontyth  and  Limerick,  (202)  S36 
'i.  A  factor,  who  receives  the  money  of  his  prin- 
cipal, is  not  a  flduciary  within  the  moaniuK  of  the 

Id.  ilb.)  836 

3.  A  bankrupt  is  t>ound  to  state.upon  his  schedule, 
the  nature  of  the  debt  if  it  bo  a  flduciary  one.  Shoula 
he  omit  to  do  so,  he  wf>uld  be  (rulltv  of  a  fraud, 
and  hiftdlseharKe  will  not  avail  him  ;  but  If  a  cred- 
itor, in  such  case,  proves  his  debt  and  receives  a 
dividend  from  the  estate,  he  Is  estopped  from  after- 
wards sayinif  that  his  debt  wasngt  within  the  law. 

Id.  •         ah.)  886 

4.  But  if  the  flduciary  cn-dltor  does  not  prove  his 
debt,  he  nuiy  recover  it  afterwards,  from  thudis- 
chargred  bankrupt,  by  showing  that  it  was  within 
the  exceptions  of  the  act. 

Id.  (2b.)  836 

BANKRUPTS  AND  BANKRUPTCY-a. 

1.  In  Kentucky.the creditor  obtainsalien  upon  the 
property  of  his  debtor  by  the  delivery  of  a  }l-  /a-  to 
the  sheriff;  and  this  lien  is  as  absolute  before  the 
levy  as  it  is  afterwards. 

Sfivaof  'H  Amiiiute  v.  Bcft,  (111)  518 

2.  Therefore,  a  creditor  is  notdeprived  of  this  lien 
by  an  act  of  bankruptcy  on  the  part  of  the  debtor 
committed  l>efore  the  levv  Is  made,  but  after  the 
execution  Is  In  the  hands  of  the  sheriflf. 

Id.  {III.)  ftlH 

.1.  This  court  has  no  n-vislng  powi'r  over  the  decrve* 
of  the  District  C<iuri  Hlttinic  In  bankruptcy  ;  nor  Is 
it  nuthori/ed  to  issu<>a  writ  of  prohibition  to  it  in 
any  ciu»e  except  where  tlie  District  Court  is  pro- 
ceeding as  a  court  of  admiralty  and  maritime  Juris- 
diction. 

Kr-iHirif  ChrMu,  (a»2)  60;» 

4.  The  District  Court,  when  sitting  in  bankruptcy, 
has  Jurl8<lic«lon  over  lietiH  and  m«)rtKaKC9  existing 
upon  the  property  of  a  bankrupt,  so  as  to  in<iulre 
lnt<»  their  validity  and  extent,  and  grant  the  same 
relief  which  the  State  courts  might  or  ought  to 
grant. 

Id.  (lb.)  60S 

.5.  The  control  of  the  District  Court  over  pr<»cei)d- 
ingsin  the  State  courts  upon  such  liens,l8 exercised, 
not  over  the  Slate  courts  tlieiiiHelves,  but  upon 
the  parties,  through  an  lujuncticm  or  other  apprti- 
piiate  proceeding  in  e<iuitv. 

/().  (//).)  603 

6.  The  design  of  the  Bankrupt  Act  was  to  se- 
cure a  prompt  and  effectual  adiuinlslratiun  of  the 
estate  of  all  bmikrupts.  worketl  out  by  the  courts 
of  the  United  ^itates,without  t  he  assistance  of  8tat4^> 
tribunals. 

Id.  (lb.)  603 

7.  Till-  phrase  In  the  rtth  8ecti<»n  "any  creditor  or 
creditors  wlioshall  claim  any  debt  or  demand  under 
the  bankruptcy."  does  not  m<>an  only  suclj  credit- 
ors wh<i  come  in  and  pnivetheir  debts,  l»ut  all  cred- 
itors who  have  a  pr<*eiit  sulwlstlng  claim  ui>on 
the  t>ankrupt'H  estate.whether  they  have  a  security 
or  mortgage*  thert>for  or  not. 

Id.  (Ih.)  60S 

8.  Such  cniiitors  have  a  right  to  nsk  that  the  prop- 
erty mortgaged  shall  iMfsoid,  an<l  the  nroweds  ap- 
plied towanls  the  iniyment  of  their  deots:  and  the 
araigiu*e.  on  the  other  hand,  may  contest  their 
claims. 

Id.  (lb.)  eos 

V.  In  the  case  of  a  cnntostcil  claim, the  District 
(>)urt  has  Jurls<lietion,  if  resort  be  had  to  a  formal 
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bill  in  e<|uity  or  other  plenary  proceeding:  and  a]«u 
Jurisdiction  to  proceed  8ummaril3'. 

Id.  (/n.) 

10.  The  prlncipU-s  establishe<l  in  the  nBs*>  of  Kx- 
jtavte  Tht  i'Uu  Bank  »>/  AVir  (Jritan*  in  fiw  malUr 
iif  Chrifty,  amiotite  iif  H'aid«i,  reviewed  and  coo- 
(tnnod. 

Ninttm'it  Aitxivnee  V.  Bitifd,  (43B>  664 

11.  But  this  court  does  not  decide  whether  <»r  ooi 
the  Jurisdiction  of  the  District  Court  over  all  the 
pn>iK'rty  of  a  bankrupt,  mortgage*!  or  oiht^-- 
wisc,  is  exclusive,  so  as  to  take  away  from  ttie 
State  courts  In  such  cases. 

7d.  (lb.)  664 

2,  Where  the  defendant  behiw  bec«me  a  bank- 
rupt, this  court  will  not  award  a  mprnteiUat  to  stay 
an  exoeutlun.  because  the  assignee  of  the  l>anknj[>c 
has  his  remedy  in  the  Circuit  Court. 

Black  V.  ZacharU,  <4«* 

BANKS-1. 
See  Commercial  I^aw. 

Whenever  a  banker  has  advanced  money  to  an- 
other, he  has  a  Hen  on  all  the  paper  wt-iiritJes 
which  are  in  his  hands  for  the  amount  of  hi*  g«>- 
oral  balance,  unless  such  securities  were  dellverrd 
to  him  under  a  particular  agreement. 

Bank  nf  the  Metrvpttlin  v.  Af  ir  UngU^nd 
Bank,  OM'  11& 

BILLS  OF  EXCEPTIONS-*. 
The  mode  in  which  bills  of  exceptions  ought  to  hf 
taken,  as  explained  in  Walton  v.  The  Unlt»^l  States 
(9  Wheat..  651),  and  in  4  Peters.  I(K.  wiU  be  striccJy 
adhered  to  by  this  court. 

Bnncnv.CUirke,  •4> 

BILLS  OF  EXCHANGE  AND  PKOMHSSOKT 
NOTES— 2. 

1.  By  the  general  law  merchant,  no  protect  to 
quired  to  t>o  made  upon  the  dishonor  of  any  pnMi- 
Issory  note;  but  it  Is  exclusively  conflned  to  for- 
eign bills  of  exchanire. 

Burke  V.  McKay,  1»1 

2.  Neither  is  it  a  necessary  part  of  the  ofDcial  duty 
of  a  notary,  to  give  notice  to  an  iodorKr  of  tta* 
dishonor  of  a  promissory  note. 

Id.  (lb.)  161 

3.  But  a  State  law  or  general  usage  may  o\-cmiie 
the  general  law  merchant  in  these  respects. 

Id.  lib.)  in 

4.  Whore  a  protrst  Is  necTssary.  It  fs  not  indivpeot- 
able  that  it  should  be  made  by  a  person  who  tola 
fact  a  notary. 

Id.  t/ft.>  IM 

5.  Wher(>  the in<lorser  haadlaeiiarirc^  th«  maker «( 
a  note  from  liability  by  a  release  and  mCUmmM** 
notice  of  nonpayment  would  be  of  IM  uw  to  kiB. 
and  therefore  be  Is  not  entitled  to  It. 

Id.  tV-.>  181 

6.  A  statute  of  Misaiflcippi  allows  -  tie 
brought  against  the  maker  and  pay«-e.  j  if  a 
promissory  note,  by  th<  -ee. 

Itrnm\jiHile  r.  Tlie  t  and  Mer- 

chanW  Bank  nf  Mi*^nvmifii,  (2(l> 

7.  tint  an  action  of  this  kind  oannnt  t>ei 
In  the  courts  of  the  Unlt<  <  ^-  -  s  aJtboagfc  Ifc* 
plaintiff  resides  in  anuth'  .  nrorldetftt* 
maker  and  payee  of  the  not*.  i<..iii  reside  In  IIIHI^ 
sippi.  • 

Id.  ObJ 

8.  Where  notes  are  dejKMlted  for  oollcatloa  by 
of  C4tllateral  sec*urlty  for  an  existinir  debC  tM  < 
d<K's  not  tall  within  the  strict  rules  of  ( 
law,  applicable  to  negotiable  papt>r.   It  tells  i 
the  getu  ral  law  of  agency:  sndtheairenlsarai 
bound  to  use  due  dillgenoe  to  ooUect  the  .<f  hts. 

L4iirr('nc4'  v.  Jd'Cnlmont^ 

9.  Where  the  drawer  of  a  bill  hasnorini. 
the  payment  of  It  by  the  aec-epti»r  ;  wttetn,  far  I 
stance,  the  drawer  has  withdrawn,  or  tnterarv* 
funds  which  were  destine<l  to  meet  theb(U.arl 
liayment  was  dependent  up<.m  conditkMM  wMck  I 
must  have  known  he  liad  not  ^xTfotli.^  am 
drawer  cannot  be  entitled  to  notice  of  Uv  ■Mps 
roent  of  the  bill. 

i?/ic  rr  r.  poe,  t4SO  K 

10.  It  iM  i-oniesa  question  of  law,wbetlMr  doadl 
gence  has  or  has  not  been  used,  wheumtm  tkrf 
are  ascertaintMl ;  and  tberefoM  tlwfv  Is  no 4 
the  direetloD  of  a  uouri  to  the  Janr  that  t ' 
infer  due  diligence  from  certain  faei^^ 
facts,  if  fouiKl  by  the  Jury,  amounted  I 
Ion  of  thetx)urt  to  due  diligence. 

Id.  (ihJ  «• 
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LL  If  the  drawer  and  acceptor  are  eUherireueral 
partners  or  gpec-ial  partiu-rs  in  the  adventtire  of 
which  the  hill  conrtitutes  a  part,  notice  of  the  di,«- 
bonur  of  the  bill  need  not  be  Kiven  to  the  drawer. 
Id.  ilh.)  3iifl 

12.  The  strictness  of  the  rule  rei|uirlnff  notice  Ihi- 
tvrt'cn  partlcH  tc»  u  bill,  Ih  much  relaxea  in  cases  of 
ooUateraJ  security,  or  iruaranty  In  a  separate 
ct)ntract  ;  the  omiitslon  of  »uch  strict  notice  does 
not  imply  Injury  as  a  matter  of  course.  The  g'uar- 
antor  must  prove  that  he  has  suffered  daniHKe  by 
the  ncKlect  to  make  the  demand  on  the  maker  and 
to  (five  notice,  and  then  he  is  discharged  only  to 
the  extent  of  the  damaso  sustained. 

lil  (Ih.)  228 

1^  A  bill  of  exchanfre  drawn  by  the  S^-cretary  of 
the  Treasury  of  the  Ur»lt«d  States  upon  the  French 
Rovemment  for  money  due,  by  a  treaty  lx.'tween 
thp  two  nations,  cannot  t>c  consideriMl  as  a  bill 
drawn  upon  a  particular  fund,  in  a  commercial 
sense. 

Biink  of  the  United  Stdta>  v.  The 
United  State*,  Hili  4^ 

Such  a  bill,  when  taken  upMupra  pmteM  for 
the  honor  of  the  l>ank.  becomes  agitin  the  pn»p*:rty 
of  the  bank  in  its  original  character  of  holder  and 
l>ayee. 

Id.  (Ih.)  ASSi 

.  15.  Under  the  law  merchant,  the  drawer  of  a  for- 
eign bill  of  exchange  is  liable.ln  case  of  protest,  for 
eosta  and  other  incidental  charsre**,  and  also  for  re- 
exchanve.  whether  direct  (»r  circuitous.  The  stat- 
ute of  Marviand.  allowing  fifteen  per  cent.,  fixes 
this  amount  In  lieu  of  re-exchange,  to  obviate  the 
difficulty  of  proving  the  price  of  re-exchange. 

Id.  Oh.)  A2& 

18.  When  the  bank  came  Into  possi-ssion  of  the  bill, 
u|>nn  lt«  return,  the  indorsements  were  in  effect 
stricken  out.  and  the  bank  became,  in  a  commer- 
cial and  legal  sense,  the  holder  of  the  bill. 

Id.  Ob.)  ABSk 

HILLS   OF   EXCHANGE    AND  PKOMI8SOKY 

NOTE8-* 

See  Commercial  Law. 

BILLS   OP   EXCHANGE  AND  PKOMIBSORV 
NOTES  4. 

See  CnromerciHl  Jaw. 

BOND-L 

See  Surety. 

BONDS— t. 

1.  By  a  statute  of  Florida,  whore  suit  Is  brought 
upon  a  bond,  the  plaintiff  need  not  prove  its  execu- 
tion unless  tin"  defendant  denies  it  under  oath.  It 
also  provides  that  such  an  inMrument  maybe  as- 
signed :  that  the  assignee  becomes  vested  with  all 
the  rights  of  the  aasfgnor,  and  may  bring  suit  in 
his  own  name. 

Bra  lfnrd  v.  Wllliarm,  (WS)  HOP 

2.  Under  this  statute,  where  a  Joint  and  several 
bond  was  slgne<l  by  three  obligors  and  made  pay- 
able to  three  obligees,  one  of  whom  was  also  one 
of  the  obligors,  and  the  obligees  assigned  the  lK>nd, 
the  fact  that  oneof  the  obligors  was  also  an  obligee 
was  no  viiltd  defense  in  a  suit  brought  by  the  as- 
signee against  the  two  other  obligors. 

id.  (7b.)  llflfi 

3.  The  inability  of  one  of  the  obligees  to  sue 
himself  did  not  impair  the  vitality  of  the  bond,but 
umounteil  only  to  an  objection  to  a  recovery  in  a 
wjurt  of  law.  The  assignment,  and  ability  of  the 
assignee  to  sue  in  his  own  name,  removed  this  diffi- 
culty. 

Id.  ilh.)  Hue 

4.  The  statute  of  Florida  places  Ixinds.  as  far  as 
respects  negotiability  and  the  right  of  the  assigm^e 
to  sue  in  his  own  name,  up<m  the  same  tooting  as 
bills  of  e.v«'hange  and  promissory  notes.  The  case, 
therefore,  falls  within  the  principle  of  a  partner 
drawing  a  bill  upon  his  house,  or  making  a  note  in 
the  name  of  the  flrn>,  oayable  to  his  own  orcler, 
both  of  which  are  valid  in  the  hands  of  a  Ikhui  H<lt 
holder.     Id.  (Ih.)  llOt* 

BOUNDARIES  OF  STATES-4. 

1.  The  grant  of  .Mastmchust^tts,  confirmed  in  )U28. 
included  the  territory  "  lying  within  the  space  of 
three  English  miles  on  the  south  part  of  the  Charles 
liiver.  or  of  any  or  every  part  thereof." 

Hhijtie  Mand  v.  Majmachuxettt,       (f)91)    1 1  lO 

2.  In  l«Ci.  the  grant  of  Connecticut  called  to  be 
tKtundifl  on  the  north  by  the  lineof  the  Massachu- 
setts plantations. 

Yd.  fJ6j    11 1« 

UowAUD  1.  2.  8.  4. 


3.  In  IflICi,  the  grant  of  Khode  Island  called  to  be 
tH>unded  on  the  north  by  the  southerly  line  of 
Massachusetts. 

(//).>  n»« 

4.  Whether  the  measurement  of  the  three  miles 
shall  be  fr«:)ni  the  body  of  the  river,  or  from  the 
head  waters  of  the  stretuns  which  fall  into  it.  is  not 
clear.  The  charter  nmy  \w  wmstnicd  either  way 
without  doing  violence  to  its  language. 

Id.  ilh.)    11 1« 

6.  The  early  exposition  of  it  is  not  to  be  di^- 
rogarded,  although  it  may  not  be  conclusive. 

Id.  ilh.) 
fi.  In  1642,  Woodward  and  Saffrey  fixed  a  station 
three  miles  south  of  the  sciuthermost  part  of  one 
of  the  tributaries  of  Charles  River. 

/''.  (Ih.)  iim 

7.  An  express  order  of  the  crown  was  not  neces- 
sary to  run  this  line,  as  it  was  not  then  a  case  of 
disputed  boundary. 

Id.  (/;,.)  ilifl 

tL  In  17(K,  commissioners  were  appoint^Hl  by 
Massachusetts  and  Rhode  Island  to  run  the  bound- 
ary line,  who  admitted  the  co^rectnc^s  of  the 
former  line. 

Id.  (Ih.)  lllfi 

!L  In  1710,  Rhode  Island  appointed  an  agent  to 
conclude  the  matter  on  such  terms  as  he  might 
judge  most  proper,  who  agreed  that  the  stake  M't 
up  by  Woodward  and  Satfrey  should  be  considered 
as  the  commencement  of  the  line. 

Id.  (Ih.)  LUA 

UL  In  1711,  Rhode  Island  sanctioned  the  agree- 
ment. 

Id.  ilh.)  lllft 

LL.  In  171&  Rhode  Island  again  anpoint4>d  com- 
missioners with  power  to  settle  the  line. who  agreed 
that  the  line  should  begin  at  the  same  pliun'.  This 
was  accepted  by  Massachusett.s  and  Rhode  Island, 
the  line  run  acconliiigl  v  by  c-otnmissioncitt,  and  the 
running  approved  by  Rhode  Island. 

Id.  (Ih.)  111ft 

iS.  The  allegation  that  the  commissionera  of 
Rhode  Island  were  mistaken  as  to  a  fact,  and  be- 
lieved that  the  stake  was  within  thre<>  miles  of  the 
main  river,  and  not  one  of  Its  tributaries,  is  diffi- 
cult to  establish,  and  cannot  be  assumed  against 
treiuiuct  ions  which  strongly  impi)',  if  they  do  not 
prove,  the  knowledge. 

/•/.  ill,.)  Ilia 

IB.  If  the  first  commission  was  mistaken,  it  almost 
•urpasflcs  belief  that  the  second  should airain  i>e 
misled.     Id.  (ilTX  tiitt 

IL.  To  sustain  the  allegation  of  a  mistake,  it  must 
be  made  to  appear,  not  oulv  that  the  station  was 
not  within  the  charter,  but  tnat  the  commissioners 
believed  it  to  b«' within  three  miles  of  I  he  river, 
and  that  they  had  no  knowledge  of  a  fact  as  to  the 
location  of  it  which  should  have  led  them  to  make 
inquiry  on  the  subject. 

Id.  (Ih.)  illA 

Even  if  the  calls  of  the  charter  iixd  Itecn 
deviated  from,  which  is  not  clear,  still  Rhode 
Island  would  be  bound,  because  her  cominissionera 
were  authorized  to  oompromisethe  dispii'e. 

Id.  (Ih.)    1 1 1« 

Ifi.  It  is  doubtful  whether  a  court  of  chancery 
could  reliifve  against  a  mistake  committ<Hl  by  so 
high  an  agency  in  a  r«?cent  occurrence.  It  is  certain 
that  it  could  not,  except  on  the  clearest  prfK)f  of  mis- 
take.       Id.  ilh.)  1_I_1A 

II.  This  mistake  is  not  clearly  establlshe<i,  either 
in  the  construction  of  the  chart«*r,  or  as  to  the 
location  of  the  Woodwanl  and  Suffrey  station. 

Id.  (Ih.)  111& 

Ifi,  Even  if  the  mistake  were  proved,  it  would  b*' 
ditncult  to  disturb  a  posseasinn  of  two  c<'nturles  by 
Massachusetts  under  an  tiss4-rtion  of  right,  with  the 
claim  adniitte<l  by  Rhode  Island  and  other  ctdoniee 
in  the  most  solemn  fonn. 

Id.  (Ih)  lllfi 

IIL  For  the  security  of  rights,  whether  of  8tat<« 
or  individuals,  long  piw-sefsion.  under  a  elalm  of 
title,  is  nrotecteil.  And  tlien*  is  no  controversy  io 
which  tills  great  iirinciple  may  be  invoked  with 
greater  Justice  and  pn)priety,  than  in  a  oise  of  dis- 
putetl  lioundary. 

Id.  (Ih.)  LLUL 

BREVET  RANK-4. 

Th«  ariify  regulations  under  which  General 
Gratiot  WHS  rem«»ved  from  West  Point  to  Wash- 
iugton  were  authori/<.-<l  by  law,  and  Ills  br<*vet 
rank  did  not  release  him  from  discharging  the  du- 
ties of  his  commission  proper. 

Oratiot  V.  United  States,  (801  8AA 
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CHANCKRY  l. 

1.  If  the  owner  of  land  n-coRnizes  a  sale  of  it,  al- 
thouKh  made  hy  a  pernon  who  had  no  authority  to 
«ell,  ther<'  is  a  privity  of  oontruot  b€>twf<«n  the 
owner  and  the  purchaser,  which  a  court  of  equity 
will  en  forts'. 

liuchaniuni  tt  al.  r.  l'i»haw,  (56)  46 

2.  But  the  owner  is  entitltHl  to  all  theadvanta^res 
of  the  sale  thus  n-cojfntzed. 

la.  (lb.)  46 

3.  A  pi-riK'tual  Injunction  will  liedtMrre^nl  in  such 
cajie,  to  prohibit  the  «>wner  of  the  leyal  title  from 
prttsecuiinR  his  ejectment. 

III.  (lb.)  46 

4.  Adeed.  nti!«olutiMinthefaeeof  It,  la  yet  soine- 
tlmos  treated  as  u  mort|fUK<->. 

Mnn  iM  V.  Sijrnu  ct  at.,  (118)  69 

5.  Where  a  bill  substantiully  charHrt^v  that  then- Is 
a  fraudulent  attempt  t«  hold  property  under  a  deed, 
absolute  on  the  face  of  It,  but  Intended  us  u  security 
tor  money  loaned,  evidence  will  Ik-  admitted  to  a»- 
MTtain  the  truth  of  the  transaction. 

Id.  {III.)  69 

6.  Where  there  is  proof  of  parties  nieetlnir  upon 
the  footinK  of  borrowing  and  lendluK.  wMth  an 
offer  to  secure  the  lender  bv  a  mortmMfe  up<^n  par- 
ticular nn^jM-rty  ;  if  a  detMl  of  the  property.  al)«oiut4.> 
on  thefatvof  It,  Itejflven  to  the  lender,  and  the  lend- 
er aliio  take  a  bond  from  the  Utrrower,  equity  will 
interpret  the  deed  to  be  a  security  for  money  loaned, 
unless  the  len<l<-r  shall  show,  bv  proofs,  that  the 
borrower  and  himself  sul>Hequentlyoariralned  upon 
another  footinK  than  a  loan. 

hi.  (/ft.)  69 

2.  Where  H  loan  is  an  inducement  for  thoexi'cution 
of  a  deed  which  is  ubs<ilutcon  the  faceoflt,  thouvh 
the  loan  l;*  not  recited  as  the  con!>lderation  of  the 
deed,  or  as  any  part  of  It,  if  the  lender  or  jfra  ntet- 
in  the  deed  treats  it  »ubM*<]Ucntlv  as  the  CNinsidera- 
tlon,  or  a  part  of  it.  equltv  will  declare  the  dee«l  to 
be  a  security  for  money  loaned. 

Id.  (lb.)  69 

8.  The  answer  of  one  defendant  In  equity  is  not 
cvidenco  In  tx'half  of  another  defendant. 

Id.  (/?..)  n!» 

9.  If,  In  etjulty.  It  Is  admitted  or  proved  that  one  ol 
the  docum«-nts  in  a  transaction  was  not  intended 
to  be  what  it  purports,  it  subjects  other  documents 
in  the  same  transaction  tosusplclon. 

Id.  ilb.)  69 

10.  A  fact  tried  and  decided  by  a  court  of  eompe- 
t4fnt  Jurisdiction.  »)tuiot  tx'  contestinl  aKHin  \m<- 
twfH'u  the  same  parties ;  and  there  is  no  difference 
in  this  respt'ct  b«>tween  a  verdict  and  Judgment  at 
common  hiw  and  a  de<'ree  of  ac4»urt  of  equity. 

Banh  nf  the  United  Statelet  al.  v. 
Heverly  et  at.,  (134)  7fi 

11.  But  an  answer  in  chancery  settiti?  up,  as  a  de- 
fense, the  disndHsl<m  of  a  former  bill  tiled  by  the 
saine  coniplHinunts,  is  not  sufflcient  unless  the 
retH»rd  be  exhlblti'd. 

Id.  (/ft.)  75 

IS.  A  dispoflition  by  a  testator  of  his  personal 
prop«>rty  to  purpo««>8  <»ther  than  the  t»ayment  of 
nis  debts,  with  the  assent  of  creditors,  is  in  Itself  a 
charg-e  on  the  real  estate,  subji'ctincc  it  to  the  pay- 
ment of  the  debts  of  the  estate,  ultnoutrh  no  such 
charKe  is  created  by  the  words  of  the  will. 

Id.  ilb.)  76 

1.^.  I^pae  of  time  is  no  defens€>  where  there  Is  an 
unexecuted  trust  to  pay  debts  which  have  bwn  de- 
clared bv  a  court  to  be  unpaid  In  point  of  fact. 

Id.  (/ft.)  7» 

14.  There  must  be  consclonoe,  trood  faith,  and  rea- 
son ibic  dill^nce,  to  call  into  action  the  powers  of  a 
court  of  equity. 

HTKutahtv.Taylin-,  (161)  66 

15.  In  matters  of  account,  where  they  are  not 
barred  by  the  Act  of  Limitations,  courts  of  e<iulty 
refu««<'  to  Interfere,  after  a  considerable  lapse  of 
time,  from  considerations  of  public  policy,  and  from 
the  difficulty  of  doinv  entire  Justice,  wlicii  the 
orijrlnal  transactions  have  l)ecome  obsetire  by  I 
time,  and  the  evidence  may  Im«  lost. 

Id.  ilb.)  «6 

16.  A  court  of  efjuity,  which  nevi-r  In  active  in 
relief  Uitalnst  conscience  or  public  convenience, 
has  always  refuse<!  Its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  rlirht.o  for  a  gn'nt 
length  r>r  time.  Nothing  can  call  forth  this  court 
into  activity  but  conscience  :  irood  fnith,  and  roa- 
sonatile  dllijfence.  When  these  are  wantiuR,  the 
court  \ft  passive  and  doi<fl  not,hiDir  ;  hn-hes  and  nog- 
ieet  are  alwavs  dlscountcnaneed  ;  and  therefore,  I 

lt7N 


I  from  the  beiclnnlnir  of  this  JuriMllction.  there 
always  a  limitation  of  suit  in  this  court. 

linwmanei  aJ,  T.  Wathen  ft  aL,  (Wi  97 

17.  Bvery  new  rljrht  of  action,  in  equity,  that  ac- 
cru«*s  to  a  party,  wnate  ver  it  may  be.  must  be  acted 
upon,  at  the  utnuist.  within  twenty  y(«rt. 

Id.  <no  91 

18.  And  thoug^h  the  claimant  may  have  brva  ea>- 
barrassed  by  the  frauds  i>f  others,  or  distre«i><d.  It  It 
not  sufflcient  to  take  the  case  out  of  the  rule. 

Id.  i/Nj  t7 

19.  Where  the  complainants  have  Umg  slept  upoo 
their  rights,  this  court  must  n-main  passive  ao4 
can  do  nothluK  :  nnd  this  is  e^iualty  true,  vbeCfear 
they  knew  of  an  adverse  possession,  or.  thmcvk 
netrlltfcnce  and  a  failure  to  look  after  their  iat#T- 
(«t8,  permitted  the  title  of  another  to  irrow  into 
full  maturity. 

Id.  i[h.)  97 

20.  Where  a  decree  is  patwd  by  the  court  ttetow 
a^inst  an  executor,  beiuK  thedefemlant  mackaa- 
cery  suit,  and  before  an  appeal  is  prayed  the  exrcu- 
tor  Is  removed  by  a  court  of  comjtetent  Juri^dkniuo. 
and  an  udminlstnitor  lU  tmniiA  mm,  with  the  will  aa- 
nexed.  Is  app<iinted,  all  further  protwdinir*.  either 
by  exceutum  or  appeal,  are  irrevular.  until  tbr 
administrator  be  made  a  party  to  the  suit. 

Tayttrr  ft  al.  r.  Sar<me,  <2SS)  IM 

21.  If  an  execution  be  Issut^  before  the  prt>f»T 
jmrties  are  thus  made,  it  is  unauthorlze^l  and  \i>id. 
and  no  right  of  property  will  pass  by  a  saleuodeni. 

Id.  (/ft.»  IW 

22.  The  administrator  cannot  obtain  redr«ki«  by  «p- 
pllcHtlon  to  this  court,  but  must  first  be  made  . 
party  In  the  court  below.  This  may  be  done  at  th« 
instances  of  either  side. 

Id.  tth.}  ISS 

23.  After  he  is  thus  made  a  party,  be  may  mtmy  pr ^ 
oeediuKS  by  givinir  bond,  or  the  complainants  raa; 
onforct^  the  decree,  if  the  bond  be  not  K'ven  in  Unf 

Id.  (//■.•  1« 

24.  It  is  not  clear  that  a  complainant,  who  baaa»- 
pealed  from  a  deereein  his  favor  in  the  hope-  of  ol- 
tainlny  a  larger  sum.  can,  ptendinir  the  appeal,  tmar 
execution  upon  the  decree  of  the  court  nekiw 

Id.  ilbj  in 

CHANCEKY-2. 

1.  Where  a  party  seeks  relief  which  Is  malnl>  ai 
propriate  to  a  chancery  Jurisdiction,  in  the  On  l 
Court  of  the  Unite<l  .sut«-s  for  Louisiana,  cbsocrr' 
pnicllee  must  be  followed 

MeOMum  V.  Kof/er,  i  «* 

2.  A  writ  of  error  Is  not  the  appropr«te  mod 
of  brInirinK  up  for  review,  a  d««cree  in  chaacen 
It  should  be  bnni«ht  up  by  an  app«'!al 

/d.  Jl:t  i;» 

3.  An  appeal  will  lie  only  from  a  flnai  docrpe:  and 
not  from  one  dlssolvintr  an  injunction,  wberr  thf 
bill  Itself  Is  not  dismi««ed. 

Id.  (/ft.'    1 79 

4.  The  decisions  and  dicfn  of  Rnfllab  Judjr*«.  ao^ 
the  recent  publicntion  of  the  Record  Com tnlssmo- 
ers  In  England,  examined  as  to  the  Jurtsdt<iion  of 
chancery  over  charitable  devises  anterior  to  tkt 
statute  of  4a  Kiir^beth 

Viitalv.  (tirard'n  Erecutnn,  (tfr» 

5.  Where  there  are  many  parties  in  a  case  btkiw. 
it  is  not  necoMary  for  them  all  to  Join  in  the  aopm. 
bond.  It  issulHcient  if  they  all  appeal  and  ikr 
bond  beapprove<l  by  the  court. 

Itrnckett  r.  Broc/ceff.  (OH  •»! 

6.  No  appeal  Ilea  from  therefuaal  oftheooart  be- 
low t4»  open  a  former  deen"*". 

Id.  ilh.^  ttt 

7.  Rut  if  the  court  enterteina  a  petitioa  to  opea  a 
decree,  the  time  limited  for  an  appeal  doea  not  b»- 
g-in  to  run  until  the  refusal  to  open  it,  tbc  mm^ 
tenn  continuinir. 

Id.  ^ 

8.  Where  an  appeal ia  omjed  Inopwonaort.— «* 
tation  is  necessary. 

Id.  Ma  aM 

9.  A  court  of  eiiulty  will  not  Interfgrei.  wl 
complainant  has  a  pmper  remedy  at  law.  or  ' 
the  complainant  claims  a  «i«t-off  of  a  detrt 


under  a  distinct  transaction,  unic 
peculiar  e<)uitv  calling^  for  relief. 

Ikidr  I*.  Znrtn, 
10.  Nor  will  It  interfere  where  the 
old  and  stale,  with  regard  to  whiota 
ant  has  observed  a  loojrailt^c**.  and 
rootneas  of  the  aet-off  H  •  laatUT  of  . 

Id. 

IL  Hie  principles  laid  «town  In  tto  tmm  or 

HOWABD  L  S.  I.  4 
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lor  Ht  al.  V.  Savaire  (1  Howard,  afi).  examined  and 
conflrtned. 

Tnylnr  r.  Saixwe,  OBS)  313 

12.  The  riKhts  uf  the  parties  as  they  stand  when  a 
decree  is  rendered,  are  to  jrovern,  and  not  as  they 
stood  Ht  Rny  prt^oedinsr  time. 

ItnniM  V.  nntwn,  Um  aiA 

13.  The  retention  of  property,  after  the  extln- 
ffuishmi-nt  of  a  lien,  becomes  a  fraudulent  |>o8- 
•ession.   Id.  Ob.)  aiA 

14.  A  lien  cannot  arise,  where,  from  the  nature 
of  the  eontract  between  the  parties.  It  would  be 
Inoon-nUtent  with  the  express  terms  or  the  clear 
intent  of  the  contract. 

Id.  (lb.)  318 

1.V  It  N  Impossible  to  lay  down  any  irenerat  rule  as 
to  what  conotitutes  multifariuusnetw  in  a  bill  in 
equity.  Every  case  niu^t  bo  governed  by  its  t>wn 
clrcu  instances,  and  the  court  must  exercise  a 
sound  discretion. 

GitliuM  ft  ux.  V.  Chew  tl  al.,  1113 
IS^  A  l>lll  filed  aerainst  the  executors  of  an  estate 
and  all  those  who  purchased  from  them.is  not,upoD 
that  account  alone,  multifarious. 

hi.  (lb.)  4£S 

17.  Under  tbe  Louisiana  law.  the  Court  of  Probate 
has  exclusive  Jurisdiction  In  the  proof  of  wills; 
which  includes  those  disposing  of  rt-al  as  well  as 
Itersonal  estate. 

M.  (lb.)  AAS 

18..  In  Bngland,  Multy  will  not  set  aside  a  will  for 
fraud  and  imposition,  relief  being  obtainable  In  I 
other  c<  >urts. 

Id.  (lb.)    403  I 

IE.  Although  by  the  general  la w,as  well  as  the  local 
law  of  Iiouisiana,  a  will  must  tx)  proved  tiefore  a 
title  can  be  set  up  under  it,  yet  a  ct>urt  of  equity  | 
can  so  far  exercise  Jurisdiction  as  f«  com  pel  defend- 
ants to  answer,  touching  a  will  alleged  to  Im>  spoil-  . 
Med.    And  It  Is  a  matter  for  grave  consideration, 
whether  it  cannot  go  farther  and  set  up  the  lost  ' 
will.        Id.  (Ih  )  Aim 

a>.  Where  the  heir-at-law  assails  the  validity  of 
the  will. by  bringing  his  action  against  the  devisee  or  ' 
legatee  who  sets  up  the  will  as  his  title,  the  district 
courts  of  Louisiana  are  the  proper  tribunals,  and 
the  |M>wer8  of  a  court  of  chancery  are  necessary.  , 
in  order  ui  discover  frauds  which  are  within  the  ; 
know  ledge  of  the  defendants. 

Id.  (lb.)  4M 

2L  Express  trusts  are  abolished  in  l/ouisianu  bv 
the  law  of  that  State,  but  that  Implied  trust,  which 
Is  the  creature  of  equity,  has  not  been  abrogated. 

Id.  ilb.i  AlLi 

S8.  The  exercise  of  chancery  Jurisdiction  by  the 
Circuit  rourt  of  the  rnlU"d  States,  sitting  in  Ix>ul- 
slana,  does  not  introduce  any  new  or  foreign  prin- 
ciple, it  is  nnlv  a  change  of  the  mode  of  redress- 
ing w  rongs  and  protecting  rights. 

Id.  (lb.)  AOi 

rnANTKitv-a. 

1.  In  eases  of  trust,  where  the  trustee  has  riola- 
ted  his  trust  by  an  llltval  conversion  of  the  tnist 
property.thec<'j»Mi(7i<r  fnw/  hasa  right  to  follow  the 
properly  Into  whosoever  hands  he  may  find  It,  not  : 
oelng  H  Iftnn  fide  purchas4.>r  for  a  valuable  consld-  > 
erntion.  without  notice.  i 

iHitvr  P.  Piatt,  023  I 

2.  Where  a  trustee  has,  in  violation  of  his  trust,  ' 
invmte  I  the  trust  property  or  Its  procecis  in  any  . 
other  property,  the  cottui  que  trtut  has  his  option, 
either  f  n  hold  the  substituted  prop«'rty  liable  to  the  , 
original  trust,  or  to  hold  the  trustee  himself  p<>r-  i 
sonally  liable  for  the  breach  of  the  trust. 

Id.  lUhi 

3.  The  option,  however,  belongs  to  the  cestui  que 
truitt  alone  and  is  for  his  benefit.,  and  not  for  the 
twncflt  of  the  trustee. 

Id.  (lb.)  0231 

If  I  he  trustee,  after  such  an  unlawful  conver- 
sion of  tlje  trust  prop«'rty,  should  repurchase  it. 
the  cestui  ifiu  truiit  may,  at  his  option,  either  hold 
the  original  property  subject  to  the  trust,  or  take 
the  substitutc>d  property  In  which  it  has  t>een  in- 
vestetl,  in  lieu  tneroof.  And  the  trustw.  in  such 
a  case,  has  no  right  to  Insist  that  the  trust  shall, 
upon  the  repurchase,  attach  exclusively  to  the  , 
original  trust  property. 

/.(  (i/>.)  A23  I 

5..  Where  the  trust  property  has  been  unlawfully 
Invest*^!,  with  other  funds  of  the  trustee.  In  other 

Eroperty,  and  the  latter,  in  the  hands  ef  the  trustee, 
I  chargeable  prn  tnnto  to  the  amount  or  value  of 
the  original  trust  property. 

Id.  (lb.)  f!M 

Howard  1.  2,  8,  4. 


(L  What  constitutes  a  notice  of  a  trust  ? 
Id.  ill,.) 

L  An  agent,  employed  by  a  trustee  In  the  manage- 
raent  of  the  trust  property,  and  who  thereby  ao- 
<iuire8  a  knowledge  of  the  trust,  is.  If  he  after- 
wanls  t>ec<jmes  possessed  of  the  trust  property, 
bound  by  the  trust,  in  the  same  manner  as  the 
trustee. 

Id.  (lb.)  333 

a.  Where,  upon  the  face  of  the  title  pap<«n>,  the 

Eurchaser  has  full  means  of  ae«|uiring  complete 
nowledgi'  of  the  title  from  the  references  therein 
made  to  the  origin  and  consideration  thereof,  he 
will  be  de<*med  to  have  constructive  notice  there- 
of. Id.  (lb.)  033 
a.  A  oo-proprletor  of  real  property,  derived 
under  the  same  title  as  the  otner  proprietors,  is 
presumed  to  have  full  knowledge  of  the  objects 
and  i)iirposes  and  trusts  attached  to  the  original 
purchase,  and  for  which  It  Is  then  held  for  their 
common  benefit. 

Id.  (lb.)  033 

10.  A  purchaser  by  a  deed  quitclaim,  without  any 
covenant  of  warranty.  Is  not  entitled  to  protection 
In  a  court  of  equity  as  a  purchaser  for  a  valuable 
consi«leration,  without  notice ;  and  he  takes  only 
what  the  vendor  could  Uiwfully  convey. 

Id.  (lb.)  032 

IL  A  warranty,  either  lineal  or  collaterlal,  is  no 
bar  to  an  heir  who  does  not  claim  the  pn>perty  to 
which  the  warranty  is  attached  by  descent,  but  as 
a  purcham'r  thereof. 

Id.  (lb.)  033 

12.  Whether  a  biU  In  equity  is  open  to  the  objec- 
tion of  multifariousness  or  not,  must  bt^- decided 
upon  all  the  cireu instances  of  the  fmrtlcular  case. 
No  general  rule  can  Ik*  laid  down  upon  the  subject; 
and  much  must  be  left  to  the  discretion  or  the 
court. 

Id.  (lb.)  0312 

\<i.  The  objection  of  multifariousness  can  be 
taken  by  a  party  to  the  bill  only  by  demurrer,  or 
plea,  or  answer,  and  cannot  t>e  taken  at  the  hear- 
ing of  the  cause.  Hut  the  court  its(?lf  may  take 
thi'  objection  at  any  time;— at  the  hearing  or  other- 
wise. The  objection  cannot  be  taken  by  a  party  in 
the  appellate  court.  » 

Id.  (n>.)  02^ 

U.  I^psi^  of  time  Is  no  bar  to  a  subsisting  trust 
in  real  protwrty.  The  bar  does  not  begin  to  run 
until  knowledge  of  some  overt  act  of  an  adverw 
claim  or  right  set  up  by  the  trustee  is  brought 
home  to  the  ceMui  qtu  triut.  The  lapse  of  any 
perlo<l  less  than  twenty  years  will  not  bar  the  cr*tvi 
que  truKt  of  his  remedy  In  equity,  although  he  may 
nave  Imh-u  guilty  of  some  nrgllirenee,  where  the 
suit  is  brought  against  his  irtistee,  who  is  guiltv  of 
the  breach  of  trust,  or  others  claiming  under  him 
with  notice. 

Id.        N  (lb.)  033 

LV  Where  exceptions  are  taken  to  a  master's  re- 
port, it  is  not  necessary  for  the  court  formally  to 
allow  or  disallow  them  on  the  n'cord.  It  will  be 
sufficient.  If  It  appears  from  the  record,  that  all  of 
them  have  been  considered  bj*  the  court,  and 
allowed  or  disallowed,  and  the  report  reformed  ac- 
cordingly. 

Id.  cm)  033 

llL  There  is  no  principle  <if  the  c<)mmon  law  which 
forbids  individuals  from  associating  together  to 
purcham*  lands  of  the  United  States  on  Joint  ac- 
count at  a  public  sale. 

Id.  (lb.)  033 

LL  The  Supreme  Court  has  no  power  to  rt;vlew  its 
decisions,  whether  In  a  erase  at  law  or  In  equity.  A 
llnal  decree  In  chancery  is  as  conclusive  as  a  judg- 
ment at  law. 

H'anhinvttm  RrUlge  Co.  r.  Stewart,  HM  fUi& 
18.  In  ciUH?  of  controversy,  a  court  of  a  equity  Is 
the  uro|H*r  tribunal  to  prevent  un  injurious  act  by  a 
public  officer,  for  which  the  law  might  give  no 
adequate  re<lress,  or  t4>  avoid  a  multlpllclt)'  of  suits 
or  to  prevent  a  cloud  from  being  cast  over  the 
title. 

Cnrmll  v.  Saffnrd,  IM)  fill 

12.  The  legal  title  to  stock  held  in  corporations 
situated  In  Louisiana,  does  not  pass  under  ageneral 
assignment  of  pniperty,  until  the  transfer  Iscom- 

Eleted  in  the  mode  pointed  out  by  the  laws  of 
ouislana,  regu  lati  ng  those  corporations. 

Bloeh  r.  Zncharie,  f4XLl  OfiO 

SL  But  the  equitable  title  will  pass,  if  theiusslgn- 
ment  be  sufficient  to  transfer  it  by  the  laws  of  the 
State  in  which  the  assignor  resides,  and  if  the  laws 
of  the  State  where  the  corporations  exist  do  not  pro- 
hibit theasslgnment  of  equitable  Interests  in  stock. 

1179 
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Snob  wi  univniiMat  will  blndall  penonB  wholuiTe 

nothfof  If. 

lil.ii  K  r.  ZuclKtru  ,  iiXh  690 

21.  Till-  lawsnf  l.owi-'iaiui  do  not  prohibit  the as- 
Biirmentof  (•<|uiiutii(  iiitereatstn  ue State bjrrwl- 
dents  <if  other  Siatos. 

III.  *lh.)  690 

22.  Personal  pnn>crty  hiis  no  ln«ility.  The  law  of 
fh<' owner  s doinicilf  is  lo  .li-KTrnlne  the  validity  of 
til)- imnAriT  or  iilietiurloi)  tlu>reof,  iiolofHi  tberc  i» 
some  positive  or  eu>^toinary  hiw  of  tho  OOUOtry 
where  it  is  found<  to  the  eontniry. 

hi.  {IhA  690 

When  an  isHue  i8  directed  by  a  court  of  chao- 
opnr,  to  be  tried  by  a  court  of  law.  and  in  the  courve 
of  the  trial  at  law,  queatloiw  are  raised  and  bills  of 
MtoepHoas  takflo,  Umm  quaaUona  miaat  be  broufrlit 
to  tbe  nolioe  and  daaWoB  of  tlw  Oouit  of  Cnan- 
qerr  which  aends  the  tame. 

M.  If  thla  la  doI  doiia«  (be  obJactkNia  cannot  be 
taken  In  an  appellate  nonit  of  manoery. 

Jd.  (ih.)  786 

tt.  If  the  Chancer}' Court  below  refers  matters  of 
account  to  a  master,  his  report  cannot  be  objected 
to  in  the  appelhite  court,  unless  execptlona  to  it 
have  been  died  in  the  court  below  io  the  inanoer 
pointed  out  in  the  Mvantjr-thlrd  ohanoerr  role  of 
this  court. 

Id.  ilt,.)  ^HO 

an.  A  defemlant  in  ejecttnent  «'nnnot  prote<'t 
hiniHelf  by  settinf^  up  the  rccf)nJ  in  h  prmr  (  liKn- 
ccrty  '*Mlt  l>ctwe*'ti  the  name  i)arties,  liy  wliich  the 
plaintit?  id  ilie  ejeetiiH  tit  had  itfvn  onlered  to  con- 
vey all  Ills  title  to  the  defendant  in  the  ejectment, 
but  in  consequeni-e  of  the  party  bt'liiK  lieyond  the 
lurisdictiou  of  the  court,  no  such  conveyance  had 
been  made. 

Lemet  nf  HU-heu  v.  Stewaii,  (750)  814 

87.  And  tbUi  is  so,  although  the  Court  of  Chancery, 
in  folio  wing  up  its  decree,  had  lofpilly  issued  a 
habere  /ootaM  poMMMionsNHand  put  ilMdafeiidMil 
In  ejectment  in  pnsgnwIoM  of  taa  land. 

a.  An  equitable  title  la  nodafeoaalnaauH  brought 
by  the  United  8tata%  to  recover  poeaeaiton  of  land. 
An  imperCput  title  derived  from  ,Bpain«  before  the 
oateion,  cannot  be  Hupport«>d  affaliMtaparty  claim- 
ing under  a  jnitnt  from  the  United  Stetes. 

UniUdSUUa»v.  Kluuet  nl.,  iTOi 

CHANCERY— 4. 

1.  The  holder  of  a  rcKlfter'H  certifltrate  of  the  pur- 
chase of  a  lot  in  the  town  of  Duliuipie,  lawtully 
at  ipiired,  ami  if»»ue<i  \>y  the  rej^ist*'!-  under  the  two 
aet8  of  M  July.  iKfti.  iitid  .'}<1  .March,  IW,  has  such 
an  C<)Uitable  e.Htati'  ill  the  lot,  befon?  the  iHaulOKof 
a  patent,  ae  will  subject  the  lot  to  sale  und<>rexe- 
Ontion  uuder  the  KtatutoOf  lowa. 

Leri  V.  T/io/rijjKon,  (17)  856 

The  doctrine  «'8tabli»h»-d  in  the  eaw  of  ( 'arroll 
V.  Safford  (.'{  Howard,  441 1,  revlewe<i  and  eontlrmed. 
/(/.  (Ih.i  856 

^  A  policy  ot  hisurancc  contained  a  stipulation, 
that  if  tho  insured  then  had*  or  thereafter  should 
have,  any  other  insurance  upon  the  same  property, 
notice  thereof  should  be  ffiven  to  the  company, 
and  the  lame  Indorsed  upon  the  policy,  or  other- 
wtaaaoknowlednd  by  the  company  In  witting*  in 
deftiQlt  of  wblen  tbo policy  should  cease. 
Carpenter  V.  PtvvUUnee  IFoshfntf- 

ton  Ituturancf  Company,         (185)  931 

4.  A  bill  wasflled  In  equltar  by  the  ln8ured.allet;inK 
that  notice  was  (clvento  UW  Insurance  company, 
and  prayinv  that  the  company  misht  be  oompelled 
to  indorse  the  notice  upon  the  poUoy,  or  Otherwise 
acknowledge  the  <t»nn<'  in  writinjr. 

Id,  iH:)  931 

5.  When  the  aiiHwcr  ol  die  company,  sworn  to  l)y 
the  then  iin  siileiit,  denies  the  rewptlon  of  tin- 
notice,  to  tlie  l>eHt  of  his  kuowletljfe  and  belief,  tlu' 
que>tMn  lii-eoiiiCH  oncof  fact  and  of  law;  of  fact, 
wht  ilicr  the  e\  ideru-e  ofTi  red  by  tlie  eomiilaiiianl 
in  -ullii  lent  to  sii*itaiii  tli<  iillcKatJon;  and  of  law, 
whether,  if  ao,  thiii  court  can  compel  the  company 
te  aoknowledie  It* 

W.  [Ih.)  031 

tl.  The  answer  l)eln>r  responsive  Ut  the  bill,  and 
deiiyluir  the  allevatlon,  tuidcr  oath,  the  geneial 
rule  Is,  that  the  alleaHiion  nuat  be  proved,  not  only 
by  the  testimony  of  one  wltneea,  hut  by  some  ad* 
dsttooal  evldaooa. 

id.  <lb.)  Ml 

T.  Several  ouaUOeatioaa  and  Umltetions  of  this 
mie  examliiaid. 

/'f.  ah.)  Ml 

llbO 


M.  The  ciroumslanoasof  thil< 

freneral  rule  applies. 

.'((.  ilh.-  SSI 

9.  Twti  witncsws  are  produeinl  t>y  theeomt'lainiir! 
to  pro\e  the  notice.  Iiut  ncitlier  of  th«-ic  dr« 
positively  to  it,  and  the  circuiustaooes  of  the  com- 
do  not  streortnen  tfaair  teattanony. 

III.  i/f.i  Ml 

111.  'I'lu'  rulfx  by  which  partii-!4arf.*«imetini<-*!ill<>»- 
eil  to  iiiiioiluee  parol  evldcni-e  with  referenw  to* 
written  eontraet  do  not  apply  to  thi^  can^.  vbm 
the  jiHPol  jiroof  in  ofT»-re«l  by  the  eoraplain4n».  (wk- 
injT  to  show  II  fact  which,  if  true,  would  .-^th'  IkIi 
a  breach  of  duty  in  the  defendants,  ha|>-,>*-mDf 
after  the  original  contract  was  made. 

7d.  If'.)  Stl 

11.  Tho  qaOMtafl  of  law  which  would  sriM  If  the 
notice  wereanllalently  proved  by  tbe  oomi 
need  not  be  decided  In  thlaoaaa. 

M.  (Ab> 
IS.  Although  a  circuit  court,  ilttlair  aa a cemtof 

law,  may  direi't  credits  to  beglvOB  OO  a  lodfaMai 

in  favor  of  the  I'nlted  States,  and  eonsequentlr 
examine  the  irrounds  on  which  such  an  entry  u 
claimed,  and  may  direct  the  execution  to  be  i4aysi 
until  Bucb  an  investigation  shall  tw  made,  yc«  II 

cannot  entertain  a  Id  11.  on  the  equity  side,] 
thiit  the  Unltetl . "States  nui\' tK!  perp«''tu«Uy< 
from  iiroi'e^HlinK  up<m  mk  Ii  jud>riiient. 

I'ltitfil  Stalest'.  Mr  I. iiiif't  t .  »t: 
i:i.  A  bill  in  chanc<'ry,  whn  li  reeit»-»»  that  tin  lom- 
lilninaiits  had  recovennl  a  judjrm«"nt  at  law  inn 
i  i'iirt  of  the  I'nlted  .'itatef',  upon  whi<  h  «>i  ext<-u- 
tion  had  Issued  and  been  le\  ietl  upon  it-rtiiin  pr<«|«- 
erty  by  the  nutrshal ;  that  another  person.  «  ijiifniny 
to  hold  the  pi-operty,  levied  ujxin  tiy  *  irtu<  of  somr 
fraudulent  ilritl  of  trust,  had  obmined  a  i»rnc»-» 
I  from  a  State  court,  l>y  which  the  nherllf  han  takni 
the  properly  out  of  the  bands  of  the  uianhai;  sad 
pray  inir  that  the  property  i 
sustained. 


fi»agt^t0i.v,amltK   
Ite  otajeat  had  bean  to  aat  aaMe  the  dMl  af 

trust  as  fhmdttlent.  the  flnaud.  with  the  fsetteoa* 
nected  with  It,  rimuld  have  ben  alleced  to  the  MO. 

Id.  OKt  MS 

U.  These  exists  a  platai  raasedj  aa  law.  Ihs 
marshal  miirht  have  bMOght  tra«n  aaaiaatAi 
sheriff,  or  applied  to  the  court  of  the  Uoma  MaM 

for  an  attachment. 

I>l.  ilh.t  fi 

1«.  No  relief  can  ht-  irlven  by  a  court  f<)uit|', 
urile>vs  the  complainant,  by  his  alle^lioitf  sOd 
prtxif,  han  i«hown  that  he  i.t  fiititbil  to  rf'll'-f. 

III.  -It,  <  WS 

17.  .\  j»erson  nuinot  lejrally  purclism*  on  hL.  own 
account  that  which  bin  duty  t>r  trust  r*Hpi  r»-«  bits 
to  wll  on  account  of  siu>ther.  nor  purehs*-  <>d  siv 
count  of  another  that  which  he  m>11ii  on  hL*o»n 
ac(!ount.  He  Is  not  allowetl  to  unite  the  two  oppiwlte 
characters  of  buver  and  wller. 

Miehiiwl  tt  al.  r.  (iiruil  ,  t  nl.  ..W.  ia:« 

18.  A  purchaw", /Kr  iii/^rjK»<if.i;;i  >  >  rw>ndni.  by  a 
trustee  or  agent,  of  the  iiarticubu-  property  af 
which  he  has  the  sale  or  In  which  be  rrpamMa 
another,  whether  he  has  an  Intaraat  In  It  arail* 
carrleafmHioathofaoeoCit.  _ 

n.  (ihj  wm 

19.  Thla  mle  M>pliaB  toapurchaae  by  cieuaisi^ 
at  open  aale,  aRaoogh  they  were  ampowaiedly 

the  will  to  mil  the  estate  of  their 
b<-neflt  of  heirs  and  legateca.  a  part  of 
and  legatees  they  themselves  wctbl 

Td.  iibt  I09a 

20.  A  purchaaeao  mado  by  enoutors  wtit  t^«f 
aside. 

M.  ilh  io:« 

21.  The  decisions  of  the  c«1urt.«*  oi  -  % «  mi  ^:A^'v 
upon  this  »ul)Jcct,  examined  an<l  rt-marko!  wt»«c. 

Id.  i/f' 

22.  Hehi  vatlouH  of  this  rule  of  f  ht-  t  i\  il  law.whhr^ 
wen' Iliad*'  in  wtiiie  count  i  io~  of  Kiin  •!»• .  » ""f  O'l* 
adopteil  by  the  Spaui"*h  la\» .  .mil  <  1  totirw  rji»*T 
rea<"ln'«i  l^oui^lana.  .Nor  win-  ih<~«'  r»-l.vi "t^iiw 
carried  ho  far  a.>^  to  allow  a  tcstiuneatari  oi  dsU^* 
execut4>r  to  buy  the  property  WhMl  WwMi^ 
pointed  to  administer.  _ ,  . 

Id.  (IhJ  tMf 

28.  The  maxims  and  i|uaUtii-aUout>  of  tbt  #M 
fatw,  upon  thla  polntt  oxaaBlned. 

id.  ^ 

24.  Although  courts  of  eqnttar  gewnM  adift 
the  atetateaof  llndtatlott.  jnMUbi  a  caaaal  Hm 
fraud,  they  will  nrnnt  raUef  within  the  lifithai^ 
either  of  the  partlea  upon  whoa  the  fraud  li  isiM«4 
or  within  thirty  years  after  tt  has  hn>n  **- 

HOVAAD  1,  ^  4  ^ 
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OOVertHi  ur  become  known  to  tlu-  party  wboso  rlKhts 
M«  affected  br  It.  .^.^ 
Id.  (lb.)  107« 

35.  Within  what  time  a  construotlvfl  traX  will  be 
tMrred  rautit  depend  upon  the  drouautanen  of  the 
OMe»  and  thMeare  always  examlnabto. 

Id,  (lb.)  1076 

Si.  Aequtttenoes  given  to  an  executor,  witbout  a 
fall  knowledMOf  an  the  clroumstanoe^,  where  such 
Inf ormadoii  nad  been  withheld  by  the  ezeontor. 
and  menaoeaand  prumisea  thrawn  out  to  pravent 
Inqidryt  are  not  blndioff . 

m.  (/*.)  1076 

CHANCERV  COL  KT  OF  MABTLAND-S. 
See  Marjiand  ami  .Iiiri**dU-ti()n. 

rUKKOKHH  INDIANS  ^. 

The  tract  of  louii try  lyiiiK'  on  tin-  wewt  of  the 
T<Mnit"Ssi'<'  l{i\fr  waM  not.  in  ITT'.t.  tlie  conntry  of 
til'-  (  111  rnkf  I  Itnliuns,  and  wn»  of  counw  subject  to 
b«  taken  np  a  part  of  the  wanto  and  unuppro- 
nrfated  IhihIm  or  Vtr>rinia. 

ForterHcUi't  t:x'i«v.t'lark^  (78)  1»6 

CHRISTIAN  RBLTQION-8. 

The  exolu.«-ii>n  <tf  all  r  (  (  l.-ijiint ics  from  lioldinK 
or  exereisiiur  any  suuion  or  duly  in  u  colleKu^r 
the  limitation  of  the  iuHtniotion  to  be  gtven  to  the 
scholars,  to  pure  inonility.  are  not  so  derogatory 
to  the  Chrifltian  W>lig1on  as  to  make  a  devlae  void 
for  the  toundation  of  the  college. 

KMol  0. 0<mnl*«  jeaseeiitora.  (197)  905 

rOMMEKnAL  LAW-1. 

1.  A  Ii  tKT  of  K^uaranty.  written  in  Uic  United 
States,  mi  l  iiddii  s'^i  d  to  a  liiius*c  in  F<m.'lanil.  must 
be  fontttrurd  acci  n -dln^  to  I  In-  laws  of  that  count  rv. 

Bell  and  (limit  \\  liru>  II,  (l«H)  Hl> 

2.  ExtriUHle  t'\  Idcm  e  tnay  he  uned  to  asoortaiu  the  j 
true  import  of  siudi  an  ajf reenient.  and  Itl  Con- j 
fltruction  is  matter  of  law  for  tlie  court. 

ilh.)  80 

3.  In  lM)ndf«,  with  eonditJon»4  for  ttie  performance 
«»f  duti«f*,  prec«>ded  by  reeltals,  the  undertaking,  al- 
thoui^b  Keueral  in  its  u-riua,  ia  limited  by  the  re- 
cital. 

Jd.  (lb.)  80 

4.  Bat  eoaunerolal  lettacaara  nottobeoonatrued 
uimn  we  aaroeprlnidplee  as  bonds,  but  ought  to  re- 
onve  afiitrand  reasonable  Interpretation  accordinfr 
to  the  true  Import  of  the  terms,  to  what  is  fairly  to 
Ik?  preoumed  to  liave  lM*en  the  uadenCandlog  oC  the 
parties:  aud  the  preMumption  is  to  be  aaoertuinfid 
rroio  the  facts  aud  olnoumstaaoea  aooompanying 
the  entire  transaction. 

M.  (//».)  HO 

6.  Where  there  ha\  e  been,  for  wvernl  yean*,  niu- 
timl  and  exteiiHive  ileallnir!*  t»t  wr<ii  two  liunks.  and 
un  acciHint  current  kcjit  ln  twccii  tlicm,  In  whirli 
rlu"3'  muturtlly  crt'difcd  t  a<  li  nt  hi  r  witli  the  proccetLs 
•  if  ull  pa|>er  remitted  for  colli  rti m.  when  received, 
uiid  eharKcd  all  costH  of  |>r.itc.-.tH.  |)(i«»ta>Te.  &c.:  ac- 
eount^<  re>fnlrtrly  transmitted  from  Ilie  one  to  the 
oth«*r  an<l  «ettl«'d  up<ni  tlie<c  |irinoiple*i ;  ami  upmi 
the  face  of  the  paper  tnin.xmitted,  it  alway-'  ap- 
pciired  to  Ite  the  proi'ertv  of  the  respective  Itanks. 
and  t.>  be  remitt<-d  by  each  of  them  upon  its  ow n 
Hct^'ount ;  there  a  lieu  for  a  (feaerai  balance  of  ac- 
count upon  the  pai>ortbus  transmitted^  no  matter 
who  may  \)e  its  real  owner. 

Bank  of  the  MetroptMB  9.  the  tfew  Bta- 
VkutdBtmk,  OHM)  115 

OOMMBBCIAL  LAW-S. 
See  BIllB  of  Bjtobaage  and  PromisKny  notes,  pira- 
cy and  Plnitloal  Aots,  Bankruptor.  Ouanmtee. 
nutnenihlp. 

COMMBKCIAL  LAW-3. 

1.  Bvery  subset]  uent  aeourity.  given  for  a  loan 
originally  usurious^  bowovir  venuito  or  often  re- 
newed is  void. 

fralk«r«.Baa*(^  WaOUnqUm,       m)  494 

5.  Where  tiiere  wasan  appUoatlon  to  a  ban  k  for  a 
dtiM>ount  upon  a  note,  to  be  soonred  collaterally, 
and  the  party  applying  drew  checks  upon  the  bank, 
irhleb  were  pain  tn-fore  the  note  was  actually  diR- 
OOUntOil :  and  the  liaiik  treated  the  note,  when  dis- 
counted, OH  havioK  been  no  on  the  day  of  it.s  date. 
ItMtead  of  a  »iil>sequent  day  on  which  its  proc«'«  d.-« 
«r«re oarriod  to  the  credit  of  Uie  party,  it  wa«  held 
not  to  be  nsary. 

fd.  W'.)  404 

8.  Tbeeonrt  below  wasriglitinrefttslnganlnstmo* 

HowABD  1.  8,  8,  4. 


tion  to  the  Jury  that,  upon  such  evidence,  they 
might  presume  usury  aa  a  fact. 

id.  ifb.)  404 

4.  In  oases  of  a  written  contraet,  the  questloii  of 
usury  Is  ezcluslvoly  for  the  deelslon  of  the  court. 
Id.  •  (fb.)  404 

6.  This  court  adheres  to  the  rule  laid  down  in  Wal* 
ton  V.  Shelly  (1 T.  K.,  208),  sustained  as  it  has  been  by 
the  decisions  of  this  oourt  in  The  B>tnk  of  the  Unit- 
ed States  V.  Dunn  (6  Peters,  .^iTl;  The  Hank  of  the 
Metropolis  v.  .lones  (8  Peters  12); and  Seott  v.  Lloyd, 
vl7..,  that  a  party  t-o  a  netrotiable  pap<>r.  having  given 
it  value  and  currency  by  the  sanction  of  his  name* 
nhalt  not  afterwards  invalidate  It  by  showing,  UfMin 
bi!«own  testimony,  that  the  consideration  on  Which 
It  was  exe<'ut*'d  was  illetral. 

1  Ii  ii'h  I  siiti  r.  . mil  I  rxDi .  i'',U  409 

fi.  When  a  credit'ir,  rrviiiinu'"  in  I^niisiatia.  drew 
bills  of  e  vclianifc  ujh  m  h;--  debtor,  residinjf  in  Sout  h 
Carrdina,  whi<  h  bills  u  i-i  e  m  i/otiated  toa  third  per- 
s<in  ami  ^u^-tH'pted  by  th<'  drawee,  thi'  i-redltor  hud 
no  rltrhtro  lay  an  attaclnnent  upon  tin-  property  «if 
the  debtor,  until  the  bili>  h.el  bi  i  nine  due,  WOTO 
dlsluuioiM-d.  and  taken  upb\  the  drawer. 

niiirl.  r.  Zin-linrit\  (4Kh  600 

7.  iiy  the  drawing  of  the  bills  a  new  credit  was  ex- 
tended to  the  debtor  for  the  time  to  which  tiiev 
ran.       Id.  (//».)  600 

•.The  iawsof  IjoaMana,a]iowingattaohmenta  for 
dcfbia  not  yet  due,  relate  only  to  abeoonding  dobU 
ors.  and  do  not  embmoa  a  case  IUeo  the  above. 
Id.  •  Tlb.1 

9.  The  legal  title  to  stock  held  In  corporation 
situated  In  uouisiana,  does  not  pass  under  a  veiier- 
n  1  amignment  of  property,  until  tlie  transfer  i80oni> 
Dieted  in  the  mode  pointed  out  tar  the  laws  of 
l/>uisiana  regulatinK  those  corporations. 

/./.  (iio  eoo 

10.  But  the  equitable  title  will  pass.  If  the  assl«:n- 
ment  be  sulHi  ient  to  transfer  It  by  the  laws  of 
the  State  in  which  the  aS!«i«-nor  resldi  s.  and  If  tlie 
laws  of  the  Stat«>  where  the  eorporaiion^  e\isi  .lo 
not  prohibit  the  u<isiKnmeut  of  equitable  iutervsts 
in  stock.  Siieh  assiirnaient  will  bind  all  persons 
who  have  notice  of  It. 

III.  ill,.)  GOO 

11.  The  laws  of  Lmiisiana  do  not  prohitrit  the 
sitrnment  of  e<|uitahie  inteieota  »  the  Stats^  by 

rcsldentJi  of  other  States. 

III.  (lb.)  OOO 

l;J.  Personal  pro|>ert  y  hasno  locallt  v.  The  law  of 
the  owner's  domlcil  is  to  determine  the  validity  of 
the  transfer  or  alienation  thereof,  unless  there  is 
sooepositlvo  or  customary  law  of  the  country 
where  n  fi  found,  to  the  eontraiy. 

M.  (lb.)  OOO 

18.  Wkera  a  general  ofejeotion  Is  nudBbin  the  oourt 
below,  to  the  recepttoa  of  testimony,  without 
statlntr  the  grounds  of  the  objection,  thto  court 
considers  it  as  vagua  and  nttgaiocy :  nor  ought  It 
Ui  have  l>een  tolerated  itt  the  OOUrt  lielow. 

t'nmiirn  v.  L><trrmw,  (515)  705 

14.  Where,  at  the  time  of  the  Indorsement  and 
tmnsfer  of  a  iiejrotiable  note,  an  airreement  wiu« 
made  that  the  holder  should  send  it  for  collection  to 
the  bank  at  which  it  was  on  itj^  face,  ma  b*  pa>  atdc. 
and  in  the  e\  mt  uf  its  not  beintf  paid  at  inatnrity. 
should  use  reasoiialtle  and  due  dlliurem  e  to  collect 
it  from  the  drawer  and  prior  nulorsers,  before 
resortiiiK  to  the  last  imlorser,  the  holder  is  bound 
to  ci'iiditlrins  beyond  those  which  are  implieil  in 
the  ordinary  transferand  receipt  of  commercial  in- 
vtruments. 

hi.  ilh.)  705 

15.  Evidence  of  the  jreneral  custom  of  bank*  to 
give  previous  notice  to  the  payor  of  the  time  when 
notes  wlU  fall  due.  was  properly  rejected,  unless 
the  witness  could  testify  as  to  the  practice  of  the 
parHoolar  bank  at  which  the  note  was  made  pay- 
able,      fd.  (ibj  VM 

16.  A  presontnient  and  demand  of  paymentof  the 
note,  at  maturity,  within  banking  hours,  at  the 
bank  where  the  note  was  made  payableiiwas  asufl- 
cient  com  plianoe  with  the  eontnot  to  send  it  to  the 
bank  for  colhictlon. 

III.  (//'.)  705 

17.  The  record  of  a  suit  brouirht  by  the  holder 
against  the  maker  and  prior  indorsers  was  proper 
evlden*""'  of  n'a«onable  attd  due  dilitfenee  to  colle<?t 
the  amount  nt  tlie  note  trom  them  ;  and  It  was  a 
proper  Instruction,  that  if  the  jury  believed  that 
the  prior  Indorsers  had  left  the  State  and  were  in- 
Boi\  ent.  the  holder  of  the  note  wa.s  not  bound  to 
send  executions  to  the  counties  where  these  in» 
dorsers  resided  at  the  institution  of  the  suit. 

Id,  Ub.)  705 
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IS.  Tbe  diligent  and  bonest  prosecution  ot  h  suit  i 
toJiulHTinent  with  a  r«turn  of  nulla  boNu.hait  always 
been  rejrarded  as  one  of  the  extreme  tests  of  due 
diligence.  i 
Camdrn  v  [)arf  mw,  705  I 

Ifl.  And  the  aacertnlinnont,upt)n  correct  and  sufll-  I 
cient  proofs,  of  entire  and  notorious  Insolvency,  is  1 
recoRnlzed  by  the  law  m  aiiswerinjr  the  demand  of 
due  dlliKcnce.  and  us  dis(>i*nstuir  with  the  more  diU 
atory  evidence  of  a  suit. 

Id.  {Ih.)  Mft 

SJtL  If  the  holder  cannot  obtain  a  Jud|fm«"nt  ainiinst 
the  maker  for  the  whole  amount  oi  the  note,  in 
ctjnwquence  of  the  allowanc*'  of  a  set-olf  as  between 
the  maker  and  one  of  the  prior  indorsern,  this  is  no 
bar  to  a  full  recovery  afrninst  the  hist  indor^er.  pro- 
vided the  holder  has  Itcen  truilty  of  no  neKlijrenrc!. 
Id.  (Ih.)  lOB 


21.  Whenever,  by  express  airreement  of  the  par- 
ties, asub-aKcnt  is  to  be  employed  by  an  a*r»'nt  Ut 
receive  money  for  tbe  principal ;  or  where  an 
authority  to  do  so  may  fairly  l>c  imnlied  l^rom  the 
usual  course  of  trade-,  or  the  nature  of  the  transac- 
tion ;  the  prlncii>ai  may  treat  the  sut>-aHrent  as  his 
airent,  and  when  he  has  n'wived  thi*  money,  may 
recover  it  in  an  action  for  money  had  and  n*- 
eelved. 

\rilM,n  .t-  Co.  V.  Smith.  <7«3)  HJUl 

2L  Jf.  in  such  a  wise,  the  siib-airent  has  made  no 
advances  and  (fiven  no  new  credit  to  tbe  atp-nt  on 
acc«iunt  ol  the  remittance  of  the  bill,  tbesui>-atrent 
cannot  protect  himself  against  such  an  action  by 
itussintf  the  amount  of  the  bill  to  tbe  K^neral  cred- 
it ot  the  iiKent,  altbouirb  tbe  atfent  may  be  his 
debtor. 

Id.  (1h.l  aXffi 

COMMERCIAL  LAW-4. 

1.  r  nder  the  statutes  of  Mississippi,  pn)vidiu»f  for 
the  admission  of  the  evidi-nce  of  a  notary  public  | 
with  rejrard  to  a  protested  note,  directing  tne  form  ■ 
of  pmcctHiinn  which  the  notary  shall  pursue,  and 
pn>vidinif  further  that  justices  of  the  i>eace  may.  in 
certain  cbs*^*,  (wrform  the  duties  of  notarici*  public 
it  was  proper  to  read  in  evidence  the  original  i>aper 
of  the  actinif  notary,  althouRh  the  nt-ord  was  madt- 
out  at  a  time  subsequent  to  that  when  the  protest 
was  actually  made. 

nran<lnu  r.  Lnfttut.  (i27>  OflA 

2.  By  the  law  merchant,  when  a  demand  of  pay- 
ment Is  made  upon  the  drawee  of  a  foreitrn  bill  of 
exchange,  the  bill  itaelf  must  exhibit*-!!. 

Miumm  v.  Lake,  (2«2>  967 

3.  Neither  the  statutes  of  Louisiana,  nor  the  de- 
cistons  of  tbe  courts  of  that  State,  have  changcKl 
the  law  in  this  respect. 

Jd.  (lb.)  931 

4.  The  statutes  and  docisions  examined. 

Id.  (lb.)  967 

5»  If.  therefore,  the  notarial  prot«'st  does  not  set 
forth  tbe  fact  that  tbe  bill  was  presented  to  tbe 
drawee,  it  cannot  be  read  in  evidence  to  tbe  Jury. 

Id.  ilh.)  967 

4.  Even  if  the  laws  of  Louisiana,  where  the 
drawee  resided,  bad  made  this  chanfre  in  the  law 
merchant,  it  would  not  affect  the  contract  in  the 
present  case,  which  is  a  suit  airainst  an  indorser 
rcsidinir  in  Missiaslppl,  where  the  contract  bctwe<*n 
him  and  all  subsetiuent  indorsees  was  made,  and 
where  the  law  merchant  has  not  been  chanigrcd. 

Id.  (Ih.)  Ofil 

I.  In  an  action  brought  by  the  Indorsee  atminst 
the  Indorai'rof  a  promissory  note,  which  had  l>een 
deposited  in  a  bunk  for  c«)llectlon,  the  notary  pul>- 
lic  who  made  the  protest  is  a  comiH't<-nt  witni^, 
althoiig-h  he  has  >rivcn  bond  to  tbe  bank  for  the 
faithful  performance  of  his  duty. 

Cmikenditrfer  v.  Predion,  1817)  ttflSl 

8.  Fie  is  also  competent  to  testify  as  to  his  usual 
practice. 

Id.  (Ih.)  Ba2 

IL  Tbe  CMites  re|>orted  in  fl  Wheaton,  582. 11  Wbt>at- 
on,  4a0,  and  1  Peters,  2fi.  n'viewed. 

W.  (lb.)  fifia 

1(1.  At  the  time  when  th«"«e  decisions  were  made, 
it  was  the  usair<^  in  the  city  of  Washington  to 
allow  four  days  of  grace  upon  notes  discounte«i  by 
banks,  and  also  upon  notes  men-ly  dci>o«ited  for 
colliMition. 

Id.  (II,,)  BfiS 

IL  But  sinc<*  then  the  usaRe  has  been  cban^red  as 
to  notes  deposited  for  collection,  and  bwn  made 
to  conform  to  the  jrcneral  law  merchant,  which 
allows  only  three  days  of  grat^. 

Id.  ilh.)  ttOA 

12.  AlthouKh  evidence  is  not  admissible  to  show 

1188 


that  usage  was  in  fact  differeat  from  that  whicli  It 

was  estaVdished  to  be  by  judicial  decisions,  vet  it 
may  be  shown  that  it  was  subtsequently  cbaojn-d. 

Id,  ilh.)  9t 

13.  In  the  case  «>f  a  proteKted  note,  it  is  not  nece»- 
sary  for  the  holder  himself  to  give  notice  to  th* 
indorser.  but  a  notary  or  any  other  agent  may  d«»tt. 

HarrU  r.  RnbitiMiH,  (.IMi  lOO* 

UL  The  object  of  the  rule  which  re(|uir»  the 
notice  to  come  fmm  the  bolder  is  to  enable  bim.  a* 
the  only  proper  party,  either  to  Hx  or  waive  ibe 
liability  of  indorsers. 

Id.  (Ib.>  lOOO 

15.  Where  a  note  was  handed  t4i  a  notary  for  pru- 
test  by  a  Imnk.  and  it  did  not  appi*ar  whetljer  th* 
bank  or  the  last  Indorser  was  the  real  holder  of  tbe 
note,  and  tbe  notary  made  inquiries  from  tbe 
cashier  and  others  not  unlikely  to  know.  r»'*p»«ct- 
ing  the  residence  of  the  prior  indortn-rs.  an*!  thra 
sent  notices  according  to  tbe  information  thus  rt^ 
celvcd,  it  was  sufficient  to  bind  such  prior  indor^ 
ers.        Id.  (/b.t  1009 

Ifi.  If  the  last  indorser  was  the  holder,  thetwihw-r 
of  the  t>ank  was  his  agent  for  collecting  tbe  ooti'. 
and  the  evldenw  showe<l  that  in  fact  the  bun  in- 
dorser knew  nothing  more  than  tbe  cashier. 

Id.  ilh.)  lOOO 

K.  Tbe  cases  on  this  subject  examined. 

Id.  ilh.i  looo 

18.  The  facts  being  found  by  a  Jury,  tbe  ques- 
tion, whether  or  not  due  diligence  was  used,  to  ooe 
of  Uiw  for  tbe  court. 

IiL  ilh.)  lOOO 

IIL  If  due  diligence  is  used  in  sending  tbe  notice 
to  tbe  Indorser,  it  is  immaterial  whether  it  Is  re- 
ceived or  not. 

Id.  (J?0  looo 

aUL  The  statutes  of  Alalmma  require  the  nc-»r«»ti- 
ability  and  character  of  bills  of  exchange,  fon  ign 
and  inland,  and  promissory  notes,  payat>le  in  tiwnk. 
to  be  governe<l  bv  the  general  commercial  law. 

Sm uth  V.  St rader  tt  al.,  \UH<    I OJ I 

2L  If  a  partner  draws  not»«s  In  tbe  name  of  tbe 
flrni,  payable  to  hims<'lf.  and  then  IndorM*  tb«*m  to 
a  third  party  for  a  personal  and  n»)t  a  |>artr»»'rsb«p 
consideration,  the  first  indonw-e  cannot  maintiiin 
an  acticm  upon  them  against  the  firm,  if  be  knew 
that  tbe  notes  were  antedated. 

Id.  (Ih.)  1031 

'£i.  But  if  the  first  Indorsee  {Hisses  them  away  lo 
a  second  Indorsee  before  the  maturity  of  tbe  ootea. 
In  the  due  courst"  of  business,  and  the  seif»nd  li>- 
dorm-e  has  no  knowlc>dge  of  the  circumstance*  «»f 
their  execution  and  first  indorsement,  h»'  may  be 
entitled  t«>  recover  against  the  firm,  although  the 
partner  who  drew  tbe  notes  committed  a  fraud  by 
antedating  them. 

Id,  ah.)  uai 

But  If  the  second  Indorsee  received  th«-  notes 
after  their  maturity,  or  out  of  the  ordinary  enur*e 
of  business,  or  under  circumstances  which  author- 
ize an  inference  that  he  had  knowle<1ge  of  the 
fraud  in  their  execution  or  first  indorsement,  be 
cannot  recover. 

Id.  (lb.)  lasi 

SL  These  things  are  matters  of  evidence  for  tbe 
Jury. 

Id.  (Ih.)  I«3t 

25.  Evidence  is  admissible  to  show.  that,  in  urn  ac> 

c-ount  current  between  the  first  and  second  in4nr> 
see,  no  cixKlit  was  given  In  it  for  the  notes  wbcti 
they  were  passed  from  tbe  first  to  tbe  second  in- 
dorsee. 

Td.  (Ih.)  IMl 

28.  So,  evidence  of  drawing  and  retlrawinr 
tween  tbe  first  and  sect^nd  indorsee,  alluded  to  i0 
tbe  account  cunx>nt,  is  admissible. 

Td.  (Ih.)  lOSl 

2L  The  tt-stimony  of  «me  «if  the  partn«-rs,  offetvd 
for  the  purpose  of  proving  tbe  fraud  (>>mmittedbf 
the  drawer  of  the  notes,  is  not  admissible.  TMs 
court  again  recognizes  tbe  rule  ufton  this  »ubjart 
establishi-d  in  the  case  of  Henderson  t.  AaAenm 
(3  Howard,  HIL 

Id.  tlh.}  IMA 

'iL  The  pai-tner  offered  as  a  witness,  was  a  pmrtf 
upon  the  record,  and  thus,  also,  disqualified. 

Id,  ilhJ  10*1 

COMPROMISE  ACT-a. 


1.  The  Act  of  Congress  of  Man>h  Sd.lfCR.  eowif 
ly  called  the  C<iuipn)nii8e  .\ct.did  not,  pr<>sr«t  ti\e» 
ly,  repeal  all  duties  up<m  imports  after  the  :«Hti 
June,  1H4-'. 

Aldridoe  rt  ni.r.  WfUiamn,  ,^>■■  Uml 

2.  Repealing  only  euch  parts  of  prev1ott«  ncu-  «|. 

Howard  1.     3.  4. 
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were  inconsistent  with  itaelf.  it  left  in  force,  after  ; 
the  aOth  of  June,  1842,  the  same  duties  which  were  | 
levied  on  the  Ist  of  Juno,  1S42. 

Id.  (Ih.)  Am 

3.  Duties  were  directed,  by  the  Act  of  to  be 
Ievie«l  Hcrcordinir  to  a  home  vttluatlon,  "  under  such 
rcKulatlons  iis  may  be  prtwrilM-'d  by  law."  This 
pbra^>  finbraoes  all  regulations  lawfully  existing 
Ht  the  time  the  homo  vaiuation  went  Into  opera- 
tion, whether  made  l)e(\>r('  or  after  tbi'  passaKe  of 
the  Act  of  1833. 

Id.  (Ih.)  Aflfl 

4.  And  the  reHTulations  ustubllnhtKl  in  the  7th  and 
8th  section!*  of  the  Act  of  IN^  are  Auffleient  for  the  i 
correct  performance  of  the  duty. 

Id.  (Ih.)  4fl& 

5«  The  regulations  pcrscrl bed  by  the  Secretary  of 
the  Tnrasury,  under  a  p(»wer  uiven  to  him  by  the 
9th  Ht-etioii  of  the  Act  of  1832,  arc  also  "  rt't^ulations 
prt»crlljcd  by  law." 

Id.  ilh.)  Am 

CONFLICT  OF  LAW8-4. 

1.  Whore  a  person  domlclird  in  England  died, 
loavinK  propfrty  both  In  England  and  Pennsyl- 
vania, and  the  executor  took  out  letters  tesiament- 
ary  in  both  countries,  in  a  suit  in  EiiKland  utrainst 
the  executoi  by  the  administrator  of  a  deceased 
claiumnt,  the  ^mrties  were  restricted  in  the  limits 
of  the  country  to  which  their  letters  extended. 

AitiHlen  V.  Nixon,  <467)  IQHR 

2.  The  executor  could  not  riRhtfully  transmit  the 
P«>niisvlvania  aiwets  to  be  distributed  by  a  forelgrn  | 
Jurisdfction.  I 

Id.  (Ih.)    IQSa  I 

3.  So,  the  administrator  of  the  deet'ascHl  claimant,  | 
actinK'  undtT  h'tters  granted  in  Engltind,  only  rep- 
rcMcntetl  the  Intestate  to  the  extent  of  these  En- 
>rli>th  letters,  and  could  not  be  known  as  a  ropre- i 
aetitativc  in  Pennsylvania. 

Id.  (Ih.)  isma 

4.  Two  suits,  therefore,  ogo  in  Entchind,  l)etween 
the  executor  and  the  administrator  of  a  deceased 
claimant,  actiny  under  EnKlisb  letters,  and  the 
other  in  Pennsylvania,  between  the  executor  and 
ani>ther  administrator  of  the  claimant,  acting  un- 
der Pi'nnsylvanla  letters,  are  sult«  between  differ- 
ent i)artie».  And  neither  the  decree  nor  proi-eedlnirs 
in  tne  English  suit  art!  competent  evidence  in  the 
Ainerl«in  suit.  The  property  In  coutrovcrsy  is  dif- 
ferent in  the  two  suita. 

Id.  [Ih.)  mm 

a.  A  Judgment  or  decree  set  up  as  a  bar  by  plea, 
or  relied  on  as  evidence  by  way  of  estoppel,  to  bo 
conclusive,  must  have  been  made, 

1.  By  a  court  of  comiwtent  Jurisdiction,  upon  the 
tutine  subject  matter. 

2.  Between  the  same  parties. 
.3.  For  the  same  purpose. 

IL  <»n  elthfr  ground,  the  evidence  in  the  English 
suit  is  incompetent  to  prove  anything  with  regard 
to  the  Pennsylvania  assets. 

Id.  (Pt.)  mm 

7^  Although,  in  cascb  peculiarly  circumstanced, 
one  Jurlsdl(>tion  administering  assets  may,  as  mat- 
ter of  comity,  transmit  them  to  a  foreign  Jurisdic- 
tion, yet  they  cannot  Im)  sent  to  England  where  a 
Mult  is  pending  in  this  country  for  the  American 
BRsets.  A  decr«»e  of  the  High  Court  of  Chancery  in 
F^iiriand,  purporting  to  distribute  assets  so  situ- 
ated, would  be  treated  as  void  for  want  of  Jurisdic- 
tion. 

Id.  nh.)  mm 

it  The  Circuit  Court  of  the  United  States,  sitting 
in  I'ennsvlvania.  is  twund  l»y  thi^  same  rules  which 
govern  the  local  tribunals  of  the  State,  and  would 
re<|«iiri'  a  devisee  to  give  security  to  refund  in  case 
a  debt  sliouUI  afterwanis  l)e  provei^l  against  the  tes- 
tator. <*ther  provisions  of  the  laws  of  that  State 
would  ul84j  embarrass  a  court  in  exen^ising  the 
comity  referred  to. 

Id.  (Ih.)  mm 

a.  Under  the  iutiucncc  of  similar  laws,  the  coiu'ts 
of  the  several  states  have  been  so  much  restrained 
Ha  to  render  the  exercise  of  comity  among  each 
other  Uttle  more  than  a  Iwrren  thi-ory.  More  could 
not  l>o  requlreil  between  the  courts  of  this  country 
and  England. 

Id.  (Ih.)  mm 

10.  There  having  been  no  evidence  intntduced  In 
the  English  suit  to  establish  the  heirship  of  the 
cLuJniunt,  the  decision  of  the  court  there,  dlsmias- 
Inir  the  bill,  is  not  conclusive  as  to  the  title.  What 
effect  th«we  proceedings  ought  t<»  have  In  this 
country,  this  court  will  not  now  decide.   It  only 

How  Alio  1,  2.  3.  4. 


decides  that  the  evidence  in  support  of  the  title  is 
not  barred  in  the  Circuit  Court  of  Pennsylvania. 

Id.  {Ih.)  105» 

IL  The  Judgment  of  a  foreign  court  upon  a  ques- 
tion of  title  cannot  preclud«'  a  claimant  from  intro- 
ducing evidence  in  a  second  suit,  in  another  coun- 
try, t<ir  other  property.  Such  a  proiH>8ltlon  is  not 
rewgniwd  either  bv  the  Jurisprudence  of  the 
United  States  or  of  Gn  at  Britain  :  nor  is  the  opin- 
ion of  this  court  in  conflict  with  the  established 
comity  of  nations. 

Id.  {IhJ  mm 

CONSTITUTIONAL  LAW-L 

1.  A  person  in  custody  under  a  capiat  ad  aati*- 
facUndutn,  issued  under  the  authority  of  the  Cir- 
cuit Court  of  the  United  Stateii,  cannot  legally  be 
discharged  from  imprisonment  by  a  State  ottlcer, 
acting  under  a  State  insolvent  law. 

/>ioirau  V.  Dantt  rt  hI.,  OOP  latt 

2.  A  State  law,  passe<]  subse<iuently  to  the  execu- 
tion  of  a  mortgage,  which  dechm-'s  tliat  the  equila- 
ble  est^ite  of  t  he  mortgagt-or  shall  not  l>eextlng\iisli- 
od  for  twelve  months  after  a  sale,  under  a  decree  In 
ehancerv,  and  which  prevent*  any  sale,  unless  two 
thlrdsof  the  amountat  which  the  prop<'rty  haslM-cn 
valval  by  appraisers  shall  be  bid  then-for,  is  within 
the  clause  of  the  tenth  section  of  the  first  article  i»f 
the  Constitution  of  the  United  States,  which  pro- 
hiblts  a  State  from  passing  a  law  impairing  the  ol>- 
llgatlon  of  contracts. 

BnntMin  V.  KinzU.  et  at.,  (811)  lAA 

CONSTITUTIONAL  LAW-2. 

1.  A  citizen  of  one  State  has  a  right  to  sue  u|>ou 
the  Sheriff's  bond  of  another  Statts  and  to  use  the 
name  of  the  governor  for  the  purpose,  although 
the  parties  to  the  Inrnd  art>  the  sbertfT  and  govern- 
or, both  citizens  of  the  same  Slate,  provided  the 
party  for  whose  use  the  suit  Is  brought  is  a  citizon 
of  a  different  State  from  the  sheriff. 

A'c.Viitt  P.  niatul,  (9)  lAft 

2.  A  sheriff  has  no  right  to  discharge  a  prisoner 
in  custxidy  by  process  irom  the  Circuit  Court,  un- 
less such  discharge  is  .sanctioncMi  by  an  act  of  C(»n- 
gress.  or  the  mode  of  It  adopted  as  a  rule  bv  the 
Circuit  Court  of  the  United  States. 

Id.  (Ih.)  im 

3.  A  marshal  and  his  sureties  cannot  be  made  re- 
sp^mslble,  l>y  a  mere  motion  to  the  eouri.  for 
money  collec*ted,  and  twenty-five  per  cent,  dam- 
ages, where  such  danuigesare  not  recognized  by 
the  process  acts  of  Congress. 

fJuritt  r.  Brf«il-.tv,  1B7 

4.  But  the  marshal  Is  liable  to  have  Jtidgment  en- 
tered against  himself  by  motion,  and  in  that  mo- 
tion residence  of  the  t>arties  need  not  l>e  averred 
In  onlor  to  give  Jurisdiction  to  the  court. 

Id.  (Ih.)  Lfll 

iL  A  marshal  who  receives  bank  notes  in  satisfac- 
tion of  an  execution  must  account  to  the  plaintiff 
in  gold  or  silver ;  the  Constltutl<m  of  the  United 
States  recognizing  only  gold  and  silver  as  a  legal 
tender. 

Id.  ilh.)  IS2 

A.  A  marshal  hns  no  right  to  rewlve  bank  notes  in 
discharge  of  an  execution  unless  authorized  so  to 
do  by  the j>laintlff. 

(irifln  et  al.  v.  Thi)miMim,  (Ui)  '^53 

L  A  citizen  of  one  Stat<»  can  sue  a  corporation 
which  hiw  iHM'n  created  by,  and  transacts  Its  busi- 
ness In  another  State  (the  suit  b<'lng  brought  in  the 
latter  State)  although  some  of  the  membera  of  the 
c^orpf»ratlon  are  not  citizens  of  the  State  in  which 
the  suit  is  brought,  and  although  the  State  Itself 
may  be  a  metnber  of  the  c*orporation. 

jAUiinrillr,  mnrinunti  and  Vharhn- 
ton  RaUrfXidCtimpaiiu  V.  Ijetmiii,  (497)  OAH 
fi,  .\  corjioratlon  create<l  by,  and  transacting  busi- 
ness In  a  State,  Is  to  be  deemed  an  Inhabitant  of  the 
State,  callable  of  being  treated  as  a  citizen,  for  all 
pur^to^cs  of  suing  and  being  sufHl,  and  an  aver- 
ment of  the  facts  of  its  creation  and  the  place  of 
transacting  business.  Is  sufficient  to  give  the  Cir- 
cuit <?ourt«  Jurisdiction. 

Id.  (Ih.)  .303 

2.  A  law  of  the  State  of  I  lllnois.provldingTfiat  a  sale 
shall  not  1*  nuide  of  pn>periy  levkni  on  under  an 
exe«!Utlon,  unless  It  will  bring  two  thirds  of  Its  valu- 
ation, according  to  the  oplnhm  of  three  household- 
ers, is  unconstitutional  and  void. 

McCrnchen  r.  Woj/ifvird,  (606)  897 

10.  The  case  of  Bronson  v.  Kinzie  (1  Howard.311), 
n*vlewed  and  etjufinned. 

Id.  uh.)  aai 
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roNSTITDTIONAL  | 

See  Jurisdiction. 

1.  A  public  officer,  acting  from  a  sense*  of  dutj* 
ia  a  matter  whero  be  ia  required  to  ext'roiae  dlwn*- 
tKin,  Is  not  liable  to  an  aotfon  for  an  error  of  judff- 

ment. 

K'  iiitnll  r.  Stnkcfi  ft  tiL,  ■'Ti  506 

2.  Thf  fhiirlcr  of  a  bnnk  in  a  franchise,  w blob  i» 
not  taxabit'.  as  surti.  If  u  pric*-  baa  been  paid  for  it 

which  the  li«  Kislatijr«' ac'i  »'i)t«'d. 

(jitriUm  V.  Ajiimil  Tiir  (nint .  r>'I9 
But  the  corporate  propiTty  of  tiie  l);inl<  is  S4'p- 
anible  from  tiie  fninctnsc,  aiui  iim>  be  taxtn,  unless 
there  Is  a  Bpecial  aKreein.  rit  to  tlie  <'ontrarv. 

Id.  /?».)  529 

A.  The  LeKlitlrttureuf  Maryland,  in  H-'l,  eontinued 
tbu  charterdof  several  t>ankt>  to  l>t  >.  n\ion  con- 
dition tbat  thejr  would  make  u  road  oud  pay  a 
•cbool  tax.  Tbte  would  have  exempted  ttaelr  fnn- 
cktae,  but  not  tbeir  proi>crty.  firom  taxation. 

U,  ilh)  5»» 

6.  But  another  clause  in  the  law  provided,  tbat 
upon  any  of  the  aforesaid  banks  accepting'  of  and 
oomplyinir  with  the  terms  and  conditionn  of  the 
net,  the  faith  of  the  State  was  pledired  not  to  tm- 
poaeany  lurtbertax  or  burden  upon  them  during 
the  continuance  of  their  charteni  under  the  act. 

/((.  ilh.)  5-49 

6.  Thl!«  was  a  enntrm  t  relatinif  tosoraethlUK  be- 
yoiiii  tlu' t rani  tiL-if.  iiml  t  .\iMii|)t«)d  the  BtockhoTdei-« 
iroiii  a  tax  levied  upon  them  asiDdivldual8,aci-ord- 
tag  to  the  amount  of  tbetrctook. 

lit.  (II, J  529 

7.  Under  the  aetM  of  Conj^retw  CL"<liiiif  to  I'ennHyl- 
vanla  that  part  ol  the  Cumberland  Itoad  which  Is 
within  that  State,  and  the  act«  of  Poiuisylvanla  ttc- 
wptinjf  th«'  BurnMider,  a  carrlaice,  whenever  it  is 
carryinffthe  mall,  nai^t  beheld  to  bo  laden  with 
the  pro|>crty  of  the  United  Btates,  withm  the  true 
meanlng^  of  the  oompaot,  and  oonaequentlj  ex- 
empted from  the  payment  of  tolls. 

Sainght  V.  S(okfj>,  (l.'Sl'  5.17 

rt.  Uut  this  exemption  does  not  applv  (oaiiy  otker 
property  i  onveye<l  in  the  same  vehicle,  nor  t<i  any 
per^itm  travellnif  In  it,  unless  he  is  in  the  uervice 
of  the  United  States  and  passing alony  In  punuanoe 
of  orders  from  the  proper  autborlty. 

id.  (Ift,)  M7 

9.  Nor  oan  the  Unf  tad  State*  alalia  an  examptlon 
for  more  carriagat  tban  are  nonaiwry  for  the  safe, 
apcedy.  and  oonvanlant  oonveyonoe  of  the  mail. 

Id.  atO  537 

10.  ThestipuiatiOQOOtttaimHiiuthe  BMi  Kectiunof 
the  Act  of  ConjrreeiL  passed  on  the  2d  of  March, 
1810.  for  the  aotnlasion  of  the  State  of  Alabama 
Into  the  I'ttloii,  viz. :  "that  all  navlK-able  waters 
williiii  ilie  sail!  State  nliall  tor<  \fr  reiiiain  jiublie 
hlfrhways  free  r<i  tlie  l  itizi  ii"*  of  siid  State,  and  <)f 
the  l'nit«'il  SrateH.  wiMioiit  any  la.v,  duty,  iinpnst, 
or  toll  theielor,  inipo.Ht'<l  liy  said  Slate."  cniueys 
no  more  power  o\t  r  tin-  iiav  iirablc  water?*  ot  Ala- 
tianuiitothe  jrovcrtiinent  of  tlie  fnltr*!  State.i.thon 
II  ]i.  y  till-  iiMV  lKalile  waftTs  ni  other 
Stati'--*  under  the  pro\  isionn  of  the  (.'onstitiif Ion. 

I'nllard'H  LetBVf  r.  Hivjnn,  r,'l:.'i  565 

11.  And  it  leaves  as  mneh  rijrht  in  the  State  of 
Alabama  o\  er  llieni  a>i  the  original  States  |>f>H,Ne9s 
over  naviiptble  waters  within  tbeir  re()peeti\e 
limits. 

I<1.  •  505 

12.  Tlie  shores  of  navijrable  watcr<>.  and  t  he  **ollt» 
uiidi  r  them,  were  not  Kraiited  by  the  (  oMNtltutlon 
til  tlie  United  States,  but  were  re«erve<l  to  the 
Stai en  respectively :  and  the  new  States  liave  the 
same  riKhts.  xovereiffnty,  and  JuxMlotlon over  tills 
subject  as  the  oritflnal  Stataa. 

id.  (lb.)  565 

15,  Hbm  Unttad  Stataa  a«v«rl»ald  any  aranlcipai 
aorvrelfotjr,  Juriadlotlon.  or  right  of  loil  In  and  u> 
thetorntory  of  wblob  Alabama,  or  any  of  tbe  new  i 

Stall's,  were  formed,  except  for  temporarv  pur- 
po«>6,  and  to  execute  the  trusts  created  by  tneacts  I 
of  the  VMririnia  and  Gi-orvia  LoKislaturts.  and  the 
deeds  of  cession  executed  by  them  to  the  UnlU'd  ' 
States,  and  the  trust  created  by  the  Treaty  of  tbe 
aoth  April.  1MB,  with  the  Vnueh  BepnUio,  oedinir ! 
Louisiana. 

/.I.  Jh.)  .565 

14.  rpon  tlie  udnii.sslon  of   Alaliaiiia  into  tlie 
I'ni'in,  ih''   n;.'lit  of  eminent  domain,  wliieti  laid 
lie  -ri  tcmporurily  held  by  the  United  Stales,  passetl  i 
to  the  State.  Not)iin»r  remalnadltt  the  United 

States  but  the  public  lands. 

/'/.  (Ih.)    565  1 

16.  The  United  states  now  hold  the  public  lauds  i 
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In  the  new  States  by  force  of  the  deeds  of  m. 
slon  and  the  fttatutes  connected  with  tbtoo.  and 
not  by  liny  municipal  sovereijfnty  which  It  maybe 
supi>o8ed  they  possess,  or  have  reoelv«d  by 
pact  wMi  tha  now  Stataa  for  that  partieata 

ilb. 

Iti.  That  part  of  the  (>nmpaet  r»'spei>tlnir  th»>  j.uh- 
lii-  land!^  is  nothing  more  than  the  et<  r>i'e  .-t  $ 
constitutional  power  veale<l  in  <V>nirr«->«.  anit 
would  have  been  bindinir  on  the  |m oph-  ,.f  ttie  new 
Sfjites.  whether  they  ennsent(  <l  to  Ih-  l«>und  or  rot. 
/d.  (ff.)  565 

17.  L nder  the  Florida  treaty  the  I'nitc^  Siat** 
did  not ■UOOaed  to  those  rlirhts  which  the  Kimr  of 
Spain  had  hold  by  virtue  of  his  royal  pr„ 
but  poascMed  the  territory  subjeot  to  the! 
tlons  and  laws  of  lia  own  government. 

Id.  ifb,) 

18.  By  the  acts  of  Oongreea  under  whlcfa  _ 
-  erected  a  territory  and  a  SMai,  the  < 

wascxtendtHi  over  it  to  the  axdoaloo  Of  alt 
other  law,  Spanish  or  French. 

(th.)  sa» 

HI.  The  Treaty  of  1T».5  was  not  a  ccwdnn  of  ter- 
ritory by  Spain  to  the  United  Stet««s  but  the  recow- 
nltion  of  a  boundary  line,  and  an  ii<!nii«»ioQ.  by 
Spain,  that  nil  the  territory  on  tin*  Amc  ru-an  <4dt 
of  the  line  wa<*  orttrlnally  within  the  rnit«>d  Staf** 

'M.  The  United  .'^tatew  have  n<  ver  «dn)ilt»<l  that 
they  derived  title  fnun  thf  Spiinish  ifovi-rnm-  tit 
any  portion  of  territory  Iik  indcd  within  ihr  I  initi" 
of  Alabama:  for.  by  tlie  Tn  aty  nt  I7v*i.  >!)iiiu  ad- 
mitted that  nhe  had  no  claim  to  any  t«  mi<.r»  a\i<vv 
the tbir^^flrst  dejrree  of  north  latitude.  And  tbe 
United  States  derived  its  title  to  all  bei«iw  ttati 
degree  from  Franoe,  under  the  Louisiana  trwtr. 

Id.  (ttO  M* 

a.  It  resulto  from  tiwa*  wtootolaa  that  tbe  r%bt 
of  tbe  United  Stataa  to  tha  pabUo  landa,  aadtbt 
power  of  Congress  to  make  all  i  ~'  ~ 
reKtilaUona  for  tha  nale  and  _  . , 

conferred  no  power  tofrrant  land  in.  

was  l>elow  UMial  hiffh  water-mark  at  the 
baina  was  admitted  into  the  Union. 

23.  The  State  of  Maryland,  in  IHSA.  possevi  a  law  di- 
rectlntr  a  subwripiion  of  $a,000,OOU  to  tx»  roadei- 
the  capital  stock  of  the  Baltimore  and  Ohio  KNlln«(! 
Company,  with  the  followlnjr  provisnr  "Ttiat  if  th^ 
suid  comi>any  «hall  not  locate  the  said  nwd  (n  TV 
manner  pro\  ided  for  in  thl*  act,  then,  and  In  tLat 
caw  they  shall  forfeit  |l,n(»MliJO  to  tbe  StMc  of 
Maryland  for  the  u»«'of  Waihlnjrton  Coun^." 
Stntt  of  MnrfiUiiiil  r.  iUyUiin-iri  ntui 
Ohio  Unilr<Hiit  Cittni'twiii.  VMI  T14 

SJ.  In  .March.  lH4],th<-  Statr  pav..  .!  anoth-  raettv- 
pealing  so  tnuchof  theprior  act  a.«  made  if  thedut\ 
of  the  company  to  c^mntruct  the  nmd  b>  th«'  najtr 
therein  preecribwl,  reniitriniir  «nd  releasinir  the  pen- 
alty, and  diroctinx  the  discontlniumce  ot  any  smK 
brought  to  reoovar  theaanm. 

tAr.  The  proviso  was  a  meaaare  of  8tat«  pohcr, 
w  h  Ich  It  had  a  right  to  obanga.  If  tbe  policy  was  sn> 
erwards  dlaoovered  to  b«  arronaotia.  and  neitb^r 
thecommladOHaw.  nor  tba  ooanty,  nor  any  cor 
of  its  citizens  acquirinl  any  aepaimta  OT  private 
tert'st  under  it,  which  could  be  aaidlltalm-d  in  ■ 
court  of  Ju9tic<e.      Id.  t//«.i  71* 

•,'.'».  It  was  a  penalty,  inflicted  upon  tbr  com- 
pany  as  a  punishment  for  disobeylntr  tbe  law .  and 
the  aK>M>nt  of  the  company  to  it,  as  a  suppteineotal 
charter,  is  notsuflUdent  to  deprive  It  of  tbe  chara<  - 
terof  H  peoaltgr. 

M.  ./^.^  714 

yi   A  i-laii-r  iif  fiirfi  iture  in  a  law  l.«  to  bi- 
strued  ditfen  ntlv   trom  a  similar  <-Uuf  ■  in  an  «i- 
jrHKcment  between  infll\ iduals.  A  I>'irliilatur»'  r»\\ 
impose  itasa  punishment,  but  lndi\i<luai«c«nnnb 
make  it  a  matter  of  contract. 

ll<-inK  a  pcMialty  imposed  by  law,  tbv  Lefnslature 
had  a  rt«rbt  to  raaalt  ft. 

M.  </»>.»  T14 

27.  A  law  of  the  State  of  Indiana,  passed  afterar 
execution  was  lasued.  n'qiilrlnir  that  pnip»Tt' 
sliould  be  ai>prals<-d  aiul  luit  sfiid  uiil'-*!i  it  t>r<>ujfbi 
a  certain  amount,  could  not  avoid  the*  deed  of  tki* 
sberltr  in  a  case  where  the  I 
out  apprulsetnent. 

(iiUiHy'^  Ij^:Kt,  (  r.  hhriitij,  Tl'" 

28.  Un<ler  Ihe  Acts  of  (■on»rr'«-i«s  aud  of  tl>«- Si*:, 
of  Ohio,  ridatiiiK  lothesiirn-ndt-r  and  aeo-ptaroeel 
tbe  Cumlierland  llu«d,  a  t<dl  charged  upon  posieo- 
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gw»  tnv9liDff  in  the  mail  stiiffvii,  without  belner 
cbarired  alwi  upon  pa«!ton{;cra  travcliiiK  to  OtlMr 
•Uiges.  is  avninst  (be  oontraot.  Mid  void. 
AVi/.  Miiare  A  Co.v.  31w  State  n/ 

(>h(«>.  (720)  800 

SB.  It  rvstfl  ultogfthtr  in  th«  illscrt'tloii  of  the  P(»st- 
mH«tt'r-( iriicral,  to  tlt-tfitiiinc  at  whiit  hourn  the 
inail%sluill  h-iivc  partit  uhir  places  and  ariivi-  at 
Otborti,  and  to  determlae  wbettier  it  shall  leave  the 
Mine  pUu-e<Mil7oiio»ada]r  or  itumflreiiuontij. 

<//..)  800 

3(1  It  i-  not,  therefore,  the  mere  fn-riiieney  of  the 
departure  ot  carriiuros,  carryinR  the  mail,  thatcon- 
stiCutif)  an  iitmw  of  tlie  privilefre  of  the  (.'nittni 
States,  but  the  uniiecfssary  division  of  the  maii  bam 
Amongit  a  number  of  ownagw  In  ofder  (o  evMe 
the  payment  of  tolls. 

C0N8TBUCT10N  OF  8TATL  TB8-3. 

8«e  DatiM,  Lead  Mlnea.  Constitutional  Law, 
Bankniptojr.  Marine  Oorpa.  Lands— Public 

1.  "Hie  oourt,  lo  ooiMtnnng  an  aoC,  will  not  eomld- 
«r  the  rootlvca^'orraaaons,  or  opininnR,expres8ed  by 
Individuttl  members  of  Ckitiirresfl,  in  debate,  but 
will  look,  if  neces^tary.  to  the  public  history  of  the 
tbnes  in  which  it  waM  passed. 

AMriiloe  ft  aL  V.  WUUnmM,  469 

S.  The  mere  eonslruetlon  of  a  will  hy  !i  Stutf  ci  mrl, 
doii*  not,  as  the  eonstruction  of  a  statute  of  the 
8tnt<«,  constitute  tt  rule  of  decision  for  the  court* 
of  the  tTnited  States.  If  such  enn-trnetion  hy  a 
State  court  had  been  long  awiviicHi  .  kI  in,  km  ag  to 
become  a  rule  of  property,  this  oourt  would  fol- 
low it. 

Lanfv.  Viflf.  UM)  rtSl 

3.  .A  clause  f)f  forf<'lt\jrf  in  a  law  Is  to  Ik-  eon- 
Btrueil  dilTeremly  from  a  i^itii liar  clause  in  an  en- 
KVtrement  between  indiviilualM.  A  Levrislature  can 
Impose  it  &^  a  punl.«ihment,  but  individuals  can 
only  make  it  a  matter  ofoootract. 

State  iif  MaryUmd  v.  BaUimore  and 
Ohiit  RaUr^Hui  Company,  (884)  714 

4.  Being  a  penalty  imposed  by  law,  the  Leglala- 
tare  baa  a  right  to  remit  it. 

Id,  (Ih.)  714! 

5.  Statutes  in  pari  moterta  should  be  taken  into  i 
consideration  in  oonstmlng  a  law.  If  a  tblnf  ooo- 
tained  in  a  subsequent  statute  be  within  the  roaion  i 
of  a  forawr  statute,  it  shall  be  taken  to  be  within  ) 
the  meaning  of  that  statute. 

UnU^SttUeti  V.  Frffinan.  (6M)  724 

fl.  And  if  It  can  be  iratherod  from  a  Buh»equ<'nt 
statute  in  pari  materia  what  meaning  th<'  Lvk\»- 
lature  attaehe<l  to  the  words  of  n  former  statute, 
tbiswill  amount  to  u  li  gi-ilati ve  declaration  of  Its 
meaninK.  and  will  govern  the  construction  of  the 
first  statute. 

M.  (//).)  7«4 

7.  Tlie  tneanlnsr  of  the  I^eg^lslature  may  be  ex- 
tende<l  bitymd  the  precise  wonls  used  In  the  law, 
from  the  reason  or  motive  upon  which  the  Le>ria- 
iHture  proceeded,  from  the  end  in  view,  or  the  pur- 
pose which  wa«  deatirned  ;  the  limitation  of  the  rule 
belfig,  tliat  to  extena  th«  meaning  to  any  case,  not 
incluoed  within  the  words,  the  uaao  must  be  shown 
to  oome  wltliin  the  same  reason  upon  which  the 

S.  In  afllrmatlTe  statutes,  sueh  parts  of  the  prior  as 
may  be  Incorporated  into  the  subsequent  statute, 
as  eon<4stent  with  it,  must  be  ciinstdsred  in  force. 
Davifv  V.  fMrfMim,  (888)  7«o 

P.  If  a8ub<MH|uentstatutc  be  not  repugnant  in  ail 
it»  provisions  to  a  prior  one,  yet  if  the  latter  statute 
oleurly  intended  to  prescribe  the  only  rules  which 
abou  id  Kovem.  It  repeals  the  prior  one. 

(Ih.)  760 

to.  rrnl<T  the  application  of  these  i  ulr.s.the  law  of 
VirRiiiiti.  i)a'i>*<'d  in  177fi,  authorizin*:  the  maj"or  of 
A  cii>  t'l  l.iki'  till'  acknowloilKi'ii  fit  of  a  frntr  cjx'i  rt 
to  a ']( «  d,  itt  not  repealed  by  tbe  Act  of  1785,  or  that 
of  ITiw. 

!<{.  (Ih.)  700 

11.  Till  Al  t  of  t'ntiKri'SS  of  the  2Wh  April,  IMPi. 
<.'onl',rui;i!K  i  t  rtain  clainiw  t<»  lanil  to  the  extent  of  a 
leaifiie  stpiiirc,  ri-sfri<-ted  It  to  that  ipnuititv,  and 
<*tuiu«it  be  (•oiistruf<l  as  confirming-  thr  n'~idue. 

Villi f  I  Stiilr.'  r.  KiitO't  'I,',,  'Tdi  8*4 

CUNSTBUCTION  OF  8TATUTEH-4. 
There  were  two  statutes  of  the  State  of  Mlcfat- 

off  April,  iSi.  oiMwaa^An  AosooiieeiniBg  oeeoi 
and  ooovayances."  wUdb  direoted  that  suon  deeds 
or  eonTeyaneee  shonld  be  reoorded  In  the  ofltoe  of 

Howard  1,  8,  8, 4.  V  8.,  Boos  11. 


register  of  probate  for  the  county,  or  register  for 
the  city,  when'  .nuch  lands. &e.,  were  situated.  This 

act  became  operative  from  its  passage. 

Uf  Oh  r.  IT'ih,  cm  8«5 

2.  Another  was  "An  Art  concernliKr  morl»faKes," 
which  provided  "  flmt  i  \(  i>  mortnitKe.  being 
proven  or  ackn«>wli  <lifMii  m  cdrdinjf  to  law,  may 
be  rewrlstered  In  the(  innt.\  in  which  the  landn  or 
tenements  so  mortgaged  are  situated."  This  act 
did  notgolDtoopemtlonutttilseveralnioatfaBaftar 
Its  passaire. 

III.  (Ih.)  865 

3.  In  the  case  in  question,  there  were  two  mort- 
traRC^  both  lucludintr  the  sjime  pro|>erty,  in  the 
city  of  Detroit,  Wayne  County,  one  of  which  was 
reoorded  in  the  dty  resistrjr,  and  the  other  in  the 
county  registry. 

UL  (lb.)  8W 

4.  Theee  atatntsa  aso  not  so  eontrary  or  repug- 
nant  to  caidi  otlier  as  neoessarlly  to  impiya  eon* 
tradlcUon.  Both  oan  stand. 

Id.  (lb.)  8M 

6.  The  reoordtaff  of  the  prior  mortgage  in  tbe 
county  registry  was  sufBofent  to  giro  it  validity 
and  priority. 

III.  ilh.i  865 

6.  Statutes  which  apnarcnthr  conflict  with  each 
other  are  to  lie  rfconclled,  as  far  as  may  ho,  on  any 
fair  h\  pDthe^ii;,  untl  \alidity  Kiven  to  each  if  it  can 
Lh!  and  Is  ueoessary  to  conform  to  usages  under 
them,  or  to  prssecra  the  titles  to  profierty  uadla- 
turbed. 

III.  lit,.)  865 

7.  Thi"  United  States  have  adopted  the  principle 
oriKinaliy  est-ablished  by  Euroj)ean  imiiuns,  nume- 
Iv,  that  the  aboriginal  trlis  s  of  Irnlians  in  .North 
America  are  not  re>rar<lcd  as  the  «>wnerr*  of  the  ter- 
rilorlea  which  they  respectively  o<:-cupied.  Tbdr 
country  was  divided  and  (Nirceled  out  as  if  it  had 
been  vacant  and  unoccupied  Und. 

VtMui  Stale*  V.  Rogen,  (807)  1105 

8.  If  the  propriety  of  exercising  this  power  were 
now  an  open  question,  it  would  be  one  for  the  law 
making  and  poHtleal  department  of  the  govi 
ment,  and  not  the  Judicial. 

Id.  (W.)  llOd 

9.  Tbe  Indian  tribes  residing  within  the  territorial 
limits  of  the  United  8tatee  are  sut^jeot  to  their  au- 
thority, and  where  the  country  occupied  by  them 
is  not  within  tbe  limits  of  any  one  of  tbe  StateSi 
ContrresB  may,  by  law,  punlMi  any  offense  oom- 
mittcd  there,  no  matter  wtiether  tkie  offender  ho  a 
white  man  or  an  Indian. 

III.  (Ih.)    11  OR 

10.  The  twenty-tilth  se<  tion  of  the  A»  t  of  ;iOth 
June,  1834,  extends  the  laws  of  the  Uult« -I  states 
over  the  Indian  country,  with  a  [iroviso  tliat  they 
snail  not  Include  punishment  for  "crimes  eoni- 
mltted  by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian.**^ 

Ul.  (lit.)  IIOA 

11.  This  exception  does  not  embrac*-  the  «!<>♦<  of 
a  white  man  who,  at  mature  ago,  is  adopted  into  an 
Indian  tribe.  He  is  not  an^Iadian,'^ within  the 


1. 


govern* 


meaning  of  the  law. 

id.  (lb.)  1105 

IB.  The  treaty  with  the  Cberokeea,  concluded  at 
New  Bohota,  in  Utb,  allows  the  Indian  Council  to 
make  laws  for  their  own  people  or  stich  persons  as 


have  connected  themselves  with  them.  But  it  i  

provides  that  such  laws  shall  not  be  Inconsistent 
with  acts  of  Congress.  TheAct  of  18B4,  therefore, 
controls  and  expntaa  tbe  treaty. 

Id.  (Ih.)    1 105 

13.  It  results  from  these  prlnclnlea,  that  a  pies 
set  up  by  a  white  man,  allc^iuR  that  he  had  txjen 
a<lopted  by  an  Indian  tritte,  luid  was  not  «u(>lecl  to 
tne  Jurisdiction  of  tbe  Circuit  Court  of  the  f'nited 
Statea,  is  not  vaUd. 

Id.  iTh.)    11  OA 

14.  Dy  a  Statute  of  Florida,  where  suit  inbn  iiKhi 
upon  a  iMind.  the  plalntilT  need  nf»t  prove  its  ex<n  u- 
tion  unless  the  deft  ndant  denies  it  under  oath.  It 
also  provides  that  ^UL■h  an  instrument  n.a)  l)e  as- 
si>rned  ;  that  the  asMiifiiec  KecoiTies  %'cst»Kl  with  all 
the  riKhts  of  the  tissi^tior,  and  may  bring  suit  in  his 
own  name. 

Hratl/itnl  r.  iViUiainii.  (JiTB)  I109 

15.  Under  this  statute,  where  a  Joint  and  se\eral 
bond  was  signed  by  three  obligors  and  made  imya- 
ble  to  tbree  oblteoea,  one  of  whom  was  also  one  of 
the  obligors  andthe  obligees  assigned  the  bond,  the 
faot  that  one  of  the  obUgors  was  also  an  obligee* 
was  no  valid  deCtase  in  a  suit  brought  by  the  15* 
alvnee  against  the  two  other  obligors. 

Id.  (Jb.)  not 
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16.  The  Innbilitv  of  t)m'  of  tho  obMtri»e8  to  sue  hiin- 
et'lf  did  not  impair  th«>  viUillty  of  tliu  bond,  but 
amount4Hl  only  to  an  objeftion  to  a  recovery  in  a 
court  of  law.  The  afsig-ninent,  and  ability  of  tlio 
assiK"^  to  sue  in  hi»  own  nutne,  removed  tnl»  diffi- 
culty. 

Ttmdfnrtl  V.  WiliininM,  (576)  1100 

17.  The  statute  of  Florida  places  boncbi,  fur  an 
respects  neKotiubility  and  the  rljf  lit  of  the  a8?iirncH! 
to  sue  in  his  own  name,  upon  th»'  same  footing  ui) 
bills  of  ex(;hanife  and  promissory  notes.  The  caw.', 
therefore,  falls  within  the  principle  of  a  partner 
drnwintr  a  bill  upon  his  house,  or  mtiklnR  a  note  in 
the  name  of  the  firm,  payable  to  his  own  order, 
both  of  which  are  valid  in  the  hands  of  a  Hxxiu  ,fid> 
holder. 

hi.  (//».)  1109 

COKI'UUATIONS-2. 

See  Jurisdiction. 

(:0RP0RAT10NS-3. 

1.  The  leeral  title  t*>  st^wk  lield  In  corporations  sit- 
uated in  Louisiana  does  not  pass  under  a  Ki'tit>ral 
asslKunient  of  property,  until  the  transft-r  Is  com- 
pleted in  the  mode  pointed  out  by  the  laws  of  Loui- 
siana, rt'HrulatinK  tho.sc  cor |>orat ions. 

Blnch  V.  /Mchaiif,  (4«1)  090 

2.  But  the  eouitable  title  will  pass,  if  the  assiKii- 
ment  Ix'  sufflcicnt  to  transfer  it  by  the  laws  of  the 
State  in  which  tlie  assljf  nee  resld«'s,  and  If  tho  laws 
of  the  State  when-  the  «.><)rj)orHlions  exist  do  not 
prohibit  the  a^sitrnineut  of  ciiuitable  interests  in 
stock.  Such  an  assitrnment  will  bind  all  p<-nM>ns  who 
have  notice  of  it. 

M.  Ob.)  690 

COKPORATIONS-4. 

1.  A  oorporation,  created  by  the  laws  of  another 
State,  can  sue  in  Alabama  upfin  a  contract  made  in 
that  Stat«. 

TnmhiQttee  RaUmad  v.  Knttlaixd,     (16)  855 

2.  The  decision  of  this  court  In  13  Peters,  519,  re- 
viewed and  cuuUrmed. 

Id.  (lb.)  »56 

C08T8-2. 

1.  Co8t«  in  the  admiralty  are  in  the  sound  discretion 
of  the  court ;  and  no  appellate  court  should  Inter- 
fere with  that  discretion,  unless  under  peculiar  clr- 
cumstnnccs. 

Hnrmimu  tt  al.  v.  The  VnUcd  States,  (210)  239 
2.  Aithouifh  not  per  ne  the  proper  subject  of  an 
appeul,  yet  they  can  Ik*  taken  notice  of  incidentally, 
as  c»nnw*ttHl  with  the  principal  decree. 

Id.  (ih.i  aao 

COSTS— I. 

A  decree  or  Judgment  cannot  be  entered  a^tnst 
the  government  for  costs. 

United  States  V.  McLfmore^  (286)  977 


DECLARATION  OF  PARTIES—!, 
dee  Marria«re. 


See  Chancery. 
See  EUectinent. 


DBED-1. 

DEED— 4, 
DEVISE-2. 


Whei*c  It  appears,  from  the  context  of  a  will,  that 
a  testator  intended  to  dispose  of  his  whole  estate, 
and  to  fr'*"  his  residuary  icKatee  a  substantial.  In-n- 
eflcial  interest,  such  legiiteo  will  take  real  as  well  as 
personal  estate,  although  the  word  "devisee"  be 
not  used. 

Burwell  p.  Cawood,  (500)  37» 

DEVI8E-3. 

1.  Newit  Vick  made  the  following  devises,  viz.: 
"2d.  I  will  and  bequimth  unto  uiy  beloved  wife. 
BlizalH'th  Vick,  one  e<iual  share  of  all  my  iH'i-sonal 
estate,  as  is  to  iMfdivlded  between  her  ana  all  of  my 
children,  as  her  own  right,  an<l  at  her  own  disp«>sal 
durinjf  her  natural  life:  and  aliH>,  for  the  term  of 
her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods  on  which  I  now  reside,  or  the  tracts  near  the 
river,  as  she  may  ch(M)sc,  reserving  two  hun<lred 
acrtiH,  however,  on  the  upper  part  of  the  uppernuist 
trnci,  Ut  bo  laid  off  in  town  lots  at  the  discretion  of 
my  <'xecutrlx  and  executors. 

'"M.  I  will  and  dispose  to  each  of  my  daughters, 
one  e)|ual  porportion  with  my  sons  and  wife,  of  all 
my  perM»nal  entat**  as  they  come  of  H»rc  or  marry:  and 
to  my  Wins,  one  ei(UHl  part  of  tsaid  peminal  estate 
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as  they  come  of  age.  together  with  all  of  my  lui<U, 
all  of  which  lands  I  wlsn  to  t>e  appnil{i<*d.  valot^ 
and  divided  when  my  son  W«-<»tlcy  arn\e«  at  tk* 
age  of  twenty-one  y»'ars,  the  said  WesUey  harlaf 
one  part,  and  my  son  William  iiaving  ciii-  «bcr 
IMirt  of  the  tracts  uncialmeil  by  my  wife.  Elizabeth: 
and  I  bequeath  to  mj-son  .Newit.  at  the <l<-«tbof my 
«ild  wife,  that  tract  which  she  may  preter  to  i*. 
cupy.  I  wish  it  to  be  distinctly  un<ler5tf»«l  ttiat 
that  part  of  my  estate  which  my  son  }{artw>  li  bai 
received  shall  be  valued.  c-<^iu8ider«d  a^hi&andasa 
part  of  his  portion  of  ray  estate. 

"1  wish  my  ex«*<"Utors,  furthermore,  to  reuemtxr. 
that  the  town  lotn  now  laid  off.  and  Inn-afti-r  to  be 
laid  off.  on  the  aforttmentioiied  two  hundred  acre* 
of  land,  should  Im*  Fold  to  paj*  my  Just  debta.  or 
other  engagements,  in  prefen-nce  to  anv  at 
of  my  property,  for  the  use  and  benefit  all 
heirs." 

From  the  pmvisions  of  the  will  it  appears  not  tn 
have  been  the  intention  of  the  testatiir  to  »- 
elude  the  town  lot«  in  the  devise  of  hi«lan<l«  lokk 

sons. 

But  these  town  lots  must  l)e  sold,  after  the  naj- 
mentof  debto,  for  the  use  and  beneQt  of  all  ibciHn 
of  the  testator. 

Lan'e  v.  Vick,  HM>  9MI 

2.  Where  a  testator  devised  wrtoln  profterty  to  hli 
infant  daughter,  to  be  delivered  over  to  bef  whn 
she  should  arrive  at  the  age  of  cightt^fn  yt-ars,  aai 
the  daughter,  at  the  ageof  sixteen,  married  Ikt 
executor  who  had  the  principal  nianajteoient  of 
the  estate,  and  poiwession  of  the  pmfx-rty  de\iie4 
he  must  Im-  c-onsidered  as  holding  it  as  executor, 
and  not  as  husband. 

Price  r.  StMirUms,  (034  *  74* 

3.  The  executors  bad  no  power  to  deliver  tbc-pro^ 
erfy  to  the  daught«'r,  or  to  her  guardian,  or  lo  htr 
husband,  before  the  hapr>ening  of  tho  c-ontiog«a9 
mentioned  In  the  will. 

Id.  iltu  7i» 

4.  The  law  of  the  State  of  Mississippi.  prorMlMf 
that  a  wife  should  retain  such  pro^^K-rt  v  in  ber  on 
right,  notwithstanding  her  <-ov(-r1tirc.  Ihaving  gow 
Into  operation  l)efore  the  daughter  arrived  at  Ite 
age  of  eighteen  years,  the  distribution  to  her  aoil 
be  considered  to  have  been  made  under  that  lav. 

M.  ilh.<  7U 

5.  The  property,  therefore,  cannot  be  held  rei^oo- 
Bible  for  the  husband's  debts. 

Id.  ilhj  TW 

DBVI8E-4. 

1.  Under  a  will  which  devised  land  to  the  iv«  of 
the  testator,  and  provided  that  the  widow 
continue  in  poseejision  and  occupation  of  thri 
Ises  until  the  stm  arrive<i  at  tb<'  age  of  tiftceD  ysMfc 
she  was  entitk*d  to  their  pOfWLf^iou  and  enjo.MHBl 
until  the  time  when  the  child  would  hav«-  reackei 
the  age  of  fifteen  if  he  had  lived,  aith<>ugb  be  AH 
before  that  time. 

ZeUtr'n  Lctuct  v.  Ecktrt,  (2».  »7» 

2.  Her  poss4>a8ion,  therefore,  was  not  adrtT»<  !«• 
the  heirs  of  the  child,  during  that  period. 

Id.  ilKi  tTt 

DISBURSING  t)FFICERS— 4. 

1.  Money  in  the  hand>  of  a  purser,  alt 
may  Itedue  to  w-amen.  Is  not  uable  to  u  aii 

ment  by  tlie  creditors  of  thoM  ( 
Ihu  hanait  v.  Alfjander, 

2.  A  punK>r  cannot  t>e  di-^tinguisbed 
other  disbursing  agent  of  the  govt 
the  rule  i:*  gcnenil.  that,  »>  loni 
in  the  han(l!4  of  a  disbundE 
th*'  money  of  the  I'aited 
b«><'n  drawn  from  the  treaaurr. 

Id.  itbj  wn 

3.  A  decision  of  a  State  ooDrt,  MDCUoalat^  Mfe 

an  attachment,  may  be  revised  by  this  imMll,  m 
der  the  twenty-fifth  section  of  the  JadlclMT  JM- 
I'l.  {ftkj  WT 

4.  The  67th  article  of  the  General  Krirut 
the  Army,  published  in  lAiX,  reoog nISM two < 
ing  oflicers  upon  fortifications:  namely.  tl»i 
of  fortitlcattons  and  th<'  f^uiterintendlnff  i 
Where  there  is  no  agent, 
ginwr  can  t>e  re<juin>d  t" 
e(im|>ensation  wliieh  Is  fix- 
tioiiR.  The  receipt  of  n  ■ 
ititendlng  engineer,  an 
1k'  turned  over  to  then^ 
nf  two  and  one  half  |v 
care  of  sueh  a  chat . 

(]UeStion  of  Ura;/e 

fhatint  V.  I'm.'  11 
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.'».  Tn  this  particular  case  the  charfros  made  by 
Gvncral  Gratiot  for  colk-rtlnir  money  (as  stated  In 
the  sixth,  m  vcntli,  and  ciirhth  itein't  of  his  account), 
wore  alr«  a<ly  includod  in  hi»  chiirtre  for  disl)ui>lnK, 
contained  in  the  «?cond  Item,  bmiiiso  when  di.«- 
biirsintr  these  suma  he  wiis  actinK  as  ai:ent  for  for- 
tilitationH  uh  well  as  siiiKTiiitetiiliiitf  ••n'„'lneer, 
w  iiii.-b  duty  till' ilcpMi  ciiH-iit  liaiian>:lit  to  rniuhi' 
liiin  Ui  p«-rf«»rni  tir  a  ti.xeil  <  ()iri|>eiisati<>ti.  wiik'li  liml 
already  been  alloweil.  Tlie  eourt  hcUiw  were  rltfht 
In  n?f  u.sinjf  to  jierrnlt  e\  i(lenee  in  siipiHirt  of  these 
c'uirKCS  to  tr<i  lo  ttic  jury.  hei>auHt?  the  oniv  <'vi- 
dcnce  wtu  the  traoscript,  which  was  uut  uiiniclent 
In  law. 

1,1.  (J7>.)  S»4 

n.  Tlir  ehurjrf^  of  two  and  one  half  per  cent.,  as 
OOQtained  in  the  second  item  of  the  aooount,  was 
anautborlzed  by  law,  because  It  consisted  elmar  of 
diarves  of  oomniisaion  unon  money  which  had 
onme  Into  Us  bands  f<H'  aioppages,  or  for  remit* 
tanoea  made  to  him  as  dlibtirstng-  agent,  as  above 
described. 

Id,  (//..)  884 

7.  Tbe  cbarge  of  a  commission  of  two  and  one  half 
per  cent,  for  disbursemenls  other  than  tho»e  on 
lort^Monroeand  ralhouo,  as  contained  in  the  third 
Itom  of  his  account,  was  a  chargt)  for  disbursing  in 
the  chantoter  of  superiateodlog  eaaioeer*  actuifr 
h1h<i  H8  a»rent  for  ftMtUloatioiiB,  and  w  not  allowed 
by  law. 

ill,.)  884 

H.  The  i  hiu  jfe  for  extra  offlcial  wervitH  s.  ns  cuti- 
talncd  in  tin-  iourteenth  item  of  the  accoui.t.  N  the 
sanie  which  this  ronrt  eubstantiallv  rejected  winn 
tlii.H  ca.te  was  formerly  under  coiisiilenit Ion,  n  port- 
txi  in  15  Peter;*,  except  tlie  eharKC  for  superintend- 
ence relative  to  tlie  nortlierti  l)oundary  of  Ohio. 
RxceptiuK  thli*.  Hn?  nthei-  s<'rvi<«  H  were  within  tlie 
ordinary  specinl  duties  id  <  hl<  f  en>fini  «  r:  and 
tlier©  bciniir  no  pro<d  <jf  what  th<  ge  extra  oftlcial 
aervioes  bad  been  except  the  account  itself,  the 
court  below  did  not  err  in  excluding  it  from  tbo 
inrj. 

_Jd..    lib.) 


^ipiiist 


law,  beeauae  tbo  duttea  parfonnad  neoesMrlTy  be> 

longed  to  the  office  of  chief  enirineer,  and  if  any 
aerv  ices  were  performed  beyond  the  duties  of  that 
olBoe.  It  was  naoessary  that  evidenoa  should  Do  In- 
trodttoed  todiow  what  had  been  the  chief  envln- 

eer'H  peronnal  as  well  as  oflicial  agency. 

1,1.  (//•.)  884 

1(1.  It  wue  the  province  of  the  court  Ih-Iow  to  de- 
cide-, as  matter  of  law,  what  were  the  duties  of  the 
chief  en^neer,  and  fo  jud^**  whether  any  evidence 
had  been  intnxliic-'  l  tendliiKto  show  that  Cem-rai 
Gratiot  had  performed  any  services  not  app<>rtain- 
tag  t  •  <  hid  station  as  otaiaf  ai^clnaer. 

M.  (III.)  884 

II.  The  Army  Itci^ulatlono.  under  which  General 
Grotiot  Wits  removed  from  West  Point  to  VVtwhluK- 
ton.  were  uiitliorized  l>>  law.  and  his  brevet  ranlc 
did  not  rcloase  him  from  discbarKiny  the  duties  of 
hi*  commisiloo  proper. 

id.  (lb.)  884 


Ck)m promise  Act. 
1.  An  act  of  Conirreas  Imposing  a  duty  upon  im- 
ports flkuat  ba  ooostruod  to  descriha  the  artlela 
opon  which  tha  duty  to  Imposed,  aaaoffdlnrtotba 
oonuBerdal  uaderatandlag  of  tbatamainM  In  the 
tatw  In  our  own  markets  at  ttie  time  when  the  law 
was  passed. 

C^rf  M  c.  Ma  rt  in.  ( 106)  5 1 6 

S.  Tbe  duty,  therefore,  imposed  by  the  Act  of  IKfiJ 
upon  cotton  ba^rtrlnfr,  cannot  properly  be  levied 
upon  an  article  which  was  not  known  tn  the  market 
an  cott4>n  batrKinK  in  UtM,  although  It  may  subae- 

QUentlv  Ih"  calle<l  so. 

I' I.  ilh.)  616 

3.  When  iin  impi>rt<  r  means  to  contest  the  jmy- 
iiii-nf  of  iliiiies,  it  isii.  t  m  <  rs.sary  for  him  tO SIVea 
written  notice  tlnTcot  io  thf  collector. 

SicartW'Mi  f.  fiilinn.  (lltil  an 

The  <iue:<tion  of  notice  isa  fact  for  the  jury,  and 
it  makca  no  dilTercnce,  lor  the  ptiri)os<ra  for  which 
it  Is  rcfiiiin  d,  whether  it  is  written  or  verbal. 

1,1.  [It,.)  517 

.'».  It  is  the  ritfht  of  an  ofllcer  of  the  customs  to 
»f\w  jfoods  whi<'h  ar«?  «u«pcct«,Hl  to  have  bi>cn  in- 
triKluced  into  the  country  in  violation  of  tbe  rev- 
enue laws,  not  only  In  his  own  district,  but  also  In 
any  other  dlstriot  than  his  own. 

Z)aniiorstat.e.3nksirnitedStafe8,     (IfR)  AM 
t.  Ana  It  la  wholly  Immaterial  who  makes  tbo 

HowABD  1,  9,  8, 4. 


seizure,  «ir  whether  It  waa  irregularly  made  or  not, 
or  whether  the  cause  aaslarned  ori^glnally  for  the 
seizure  Ite  that  for  which  toe  oondemnation  takea 
place,  provided  the  adjudication  to  for  a  sulilelent 

cause. 

T'l.  illi.i  659 

7.  In  the  trial  of  such  a  ease  the  offloers  of 
t  he  customs  who  made  the  aelaure  are  competent 

witnesses. 

/''.  (77,.)  669 

«.  A  bill  of  ladlpR,  entry,  and  owner's  oath  cou- 
eerninjf  other  jjroods  than  those  seized,  may  be  ad- 
mitted as  a  link  in  the  chain  of  evidence  to  show  a 
privity  between  the  partleBtooommltaflrandupoii 
the  revenue. 

Id.  tll,.i  659 

•.  When  a  witness  on  the  part  of  the  T'nited 
Statee stated  that  his  drra  wen.-  importers  of  cloths, 
and  was  asked,  upon  a  cro«is-examinHtion.  to  state 
the  extent  of  their  Importations,  to  which  he 
anawared,  **fonnerly  we  Imported  largo  quantities 
of  woolens;  for  three  or  four  years  past  we  have 
imiiorted  but  a  few  paekaaea  annually,**  It  was  a 
profier  question  on  the  part  of  the  ITnlted  States, 
"whether  there  was  anything  in  the  state  of  the 
market  which  i»uaed  the  alteration." 

111.  (Pt.)  550 

10.  It  was  also  a  proper  question,  whether  other 
^oods  than  tho«M>  tieized  were  l.vlnir  in  the  oustom- 
Bonse  at  New  York,  under  circumstances  from 
whii  li  itic  jury  mifrht  Infer  a  connivance  between 
parti(  K  inconsistetit  with  fair  deulinK. 

1,1.  III,.)  569 

11.  An  invoir  c  of  other  ff'xxls  ent<'r<fl  at  anoth«>r 
port,  but  marked  like  those  stdzed,  was  also  prop- 
erly admitted  as  strengthen! njc  the  evidence  of 
the  true  ownenUp  of  paekaces wUh  this  mar k . 

I>l.  (//».)  659 

12.  To  n  but  the  proof  of  a  >rt  neral  usa^je  of  an 
allowance  of  Ave  per  c<'nt.  for  measurement,  other 
inv(d<re8  were  properly  intfoduoed  In  whloh  there 
was  no  such  allowanct?. 

Id.  (lb.)  559 

13.  Where  a  wltne«  was  introduced  to  prove 
such  uaua,  and  had  verified  his  own  Invoices,  it 
waa  adnoHlble  to  read  a  letter  which  had  been  ad> 
dreaaed  to  ttw  witness  and  was  annexed  to  one  of 
tbelnroiaQg. 

Id.  itb^  5W 

14.  Rerenue  laws*  for  the  prevention  of  fTand, 
for  the  Huppn>ssionaf  a  public  wrong,  or  to  effect 
a  public  Rood,  are  not.  In  a  Strict  sense,  penal  acts, 
althouKh  they  imprxu-  a  p4-nalty.  But  they  ought 
to  be  so  construe<l  iw  most  effectually  to  accomp- 
lish the  intent  ion  of  the  Legislature  In  pantng  them* 
instead  of  beinK  construed  with  great  strictness  In 
favor  of  the  defendant. 

Id.  (Ih.)  669 

15.  Concealment  and  undervaiuiition  of  g't>odsan* 
ir'H)d  (grounds,  ainuiiL'st  others,  for  a  decision  of 
the  court,  that  prubaUlu  cause  of  prosecution  ex- 
isted. 

T'l.  (Ih.t  569 

Vi.  Thettf<th  section  of  the  Act  of  17W»  reaches 
case's  where,  b.v  a  false  and  fraudulent  underv  alua- 
tion, less  than  the  amount  of  duties  re(inire<l  bv  law 
has  been  paid  as  well  as  those  wlicro  uo  duties  at  nil 
have  been  paid. 

Id.  (Ih.)  659 

17.  BInce  the  mf^gv  of  the  Act  of  Pongniw  of 
Mnroh  8d,  188B,  ch.  82,  see.  2,  which  requires  collect- 
Ota  Of  the  oustoma  to  ptaoe  to  tbe  credit  of  the 
Treasurer  of  the  ITnlted  States  all  money  which 
they  receive  for  unascertained  duUcs  or  for  duties 
paid  under  protest,  an  action  of  amumptit  for 
m«iney  bad  and  received  wUl  not  Ue  against  tbe  col- 
lector for  tbe  return  of  such  dutlet  so  received  by 
him. 

f  Vin/  r.  CurtiM,  iUbj)  570 

IH.  In  what  other  miMles  the ctalmaotcaobaveao> 
ceso  to  the  eourtsof  jnsticc,  tbtooourt  to  notepad 
upon  in  tbto  case  to  decide. 

Id.  (lb.)  576 

1.  rpon  the  trial  of  a  cinise  where  Roods  had  been 
mixed  u|x>n  susnleion  of  beinR  fraudulently  irn- 
port«>d,  and  tin*  rnited  St^ites  had  shown  suffleient 
jrroinid  for  !in  opltdoii  of  I  he  court  that  |irol(alde 
cau-Je  exist<Ml  foi- the  piosecnt ion.  anil  notice  had 
iK'eii  Ki\en  to  the  I'lalmant  to  produce  his  books 
and  ait  ounf.s  relatiiiR  to  thosi'  roimIs,  It  wa^  proper 
for  the  court  to  instruct  the  Jury  that,  if  the  claim- 
ant had  withheld  the  testimony  of  his  accounts  and 
transactions  with  the  parties  abroad,  from  whom 
he  received  the  goods,  they  were  at  liberty  to  pre- 
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■umc  that.  If  pnMliiccd.  th.  >  «  (itil<I  have  opvratfd 
tinftivorulily  to  his  t  aiisi  . 

2.  TliL'  (loL'triiii-  liiiii  ilown  in  _  I'.vuiis  s  I'othli  r, 
14t»,  iit('<l  liixl  npi'LUfd,  uaiiulx  ;  '•  Tlmf  If  tin- 
w«*iik<T  mill  li  s.'^  N'lt  wtnctoi  y  <?\  )<li'Mt'i'  !,■>  kIvcii  iiml 
n-lii'il  Kii  ill  Mipnori  oi  11  laet,  wIkmi  It  is  apimreiit 
to  t  tic  roiirt  una  Jury  that  proof  of  a  more  direct 
and  fxpliiit  (  huractor  was  witblu  the  power  of  the 
party.  I  ho  Kanif  caul  ion  wblcb  rejects  the  iiecondary 
evidence  will  awakon  4!lRtrust  and  suapicloo  of  the 
weaker  ud  leM  MtiiAMitotjrt  It  mur  well  be 
premioied.  that  If  ttieiMm  peffeotezpoittttoD  bad 
been  iriveiMt  wouM  bave  Im  opea  deOctenolee  and 
objecttone  wblcb  tbe  more  obaoare  and  anoertain 
teetiinony  was  lnt<'niled  to  e<moeal." 

Id.  i//-.)  um 

8.  The  principle  <-.Ntalili!ibi>d  in  tbe  cafli- of  Wood 
▼.The  Unite<l  State's*  {U\  Pi  K  rs,  8IS>  reviewed  and 
oonilrined,  nainelv:  "That  if  Roods  are  fraudu- 
lently invoiced,  they  are  not  ex('inpfe<l  from  for- 
feiture by  havinir  been  appraised  In  thi'  custom- 
house at  \al nations  extn-eoInK  the  ju  iri  s  in  the 
luvolwa,  and  delivered  to  tbe  IniportL-rs  on  pay- 
ment of  the  dutlea  aTMnil  upon  mob  Inenaaed 
vaJuaflons." 

;</.  (Ih.)  9R7 

4.  If  the  inforiiiaticiti  eoiiuiiri!*  several  et)unt8, 
founde<l  on  the  followInK  ai  t?'.  iiniiu  l> ,  th«' sixty- 
sixth  seetlnn  of  the  .\rt  of  17W.  Iht-  luiirth  i»«^ction 
of  the  Act  of  IH;*',  and  the  fourteeiifli  >«4-ctlon  of 
the  Aet  of  ls.'ti.  tin-  defectlveuews  <»f  tiK'  «"ounts 
upon  the  acts  of  1830  and  1832  would  be  no  orround 
for  rovorsinir  a  Judjfiuent  of  condemnation,  pro- 
vided tbe  count  is  food  wblob  it  founded  upon  tbe 
AotoflTtN:  because  one  ffoodeount  fa  tttflloient  to 
upboM  a  geoMal  verdlot  and  Judgment. 

Id.  (IbJ  9B^ 

5.  Tbe  dMtonnee  between  tbeie  seoiions  ex- 
platoed. 

M.  (Ih.)  »57 

0.  In  this  case,  therefore.  It  la  unnecessary  to  de- 
cide what  averments  art- re<|uir«'d  In  counts  resting  ] 
upon  the  acts  of  Km  hihI  ikc!,  or  whether  tbe  i 
Oount.<*  are  or  are  not  v()id  I'roiu  jfiMieralftv. 

1,1.  ill, J    »5  7 

7.  In  the  triiil  of  a  cautH'  when-  ifoo<l8  had  lieen 
seized  upon  r*u?piri<in  of  belnic  fraudulently  Im- [ 
portfd,  it  was  lu  cijx  r  to  alluw  to  go  to  the  Jury,  as  j 
evidence,  apiiriii!*<  in(  nts  of  the  (foods  made  i  ither 
by  the  official  appral.sen*  or  appraisers  a<-ttn>r  under  | 
an  appeal,  they  belntr  pn  sent  to  verliy  the  papers. 
The  objection  that  the  apprulscments  had  not  been 
in  presence  of  the  Jury  was  not  sulBcient. 
BuchUy  V.  The  Unital  States,  (261)  961 

0.  Such  papers  are  documents  or  public  wrltiD|rs, 

under 

Id,  8Sfr»81 

9.  Other  Involoea  of  other  Roods  Imported  by  tbe 
party  are  admissible.  Tbe  ducisiou  on  this  point 
CWood  ▼.  Tbe  United  Statea  (Id  Peters,  359,  XO) 
oopflmed. 

r<1.  (Ih.)  061 

HI.  It  was  proper  to  show,  in  such  a  case,  that  the 
agent  of  the  claimant  had  sold  iroods  for  him  at 
prioea  wblob  yielded  proflts,  which  other  persons, 
encaged  In  tbe  same  t»de,averred  oould  not  fairly 
baTebeen  made  In  tbe  tbeo  state  of  tbe  mark*  t . 

Id.  (It,.)  961 

11.  The  iHiurt  i«t  the  trlbiiniil  to  di'trrrnino,  from 
tbe  evidence,  whether  or  not  there  was  probable 

ifortheseiaare. 

Id.  (n>.)  961 

12.  In  order  to  sustain  counts  In  the  information, 
foundiHl  on  the  actsof  IKlOand  IKC,  It  is  not  neces- 
sary that  (hey  should  contain  averments  of  the 
special  circumstances  of  the  examination  of  tbe 
ffoodsand  detection  of  the  fraud  under  the  author- 
mr  of  the  ooUeotor.  Tbe  language  of  the  court  in 
wood's  ease  re-eyamlnea,  explained,  and  eon- 
trolled. 

Id.  (Ih.)  »61 

lA.  Tbe  court  bdow  was  rlRht  in  instructinsr  the 
Jury,  tbat*  under  such  an  InfnrtTintlon.  they  were 
not  restricted  In  the  condenuiatitin  <>(  the  ^oixls  to 
any  entered  goods  which  they  found  to  be  under- ; 
valued,  but  that  they  mitrht  find  either  the  whole  I 
package  or  the  Invoice,  forfeited,  thoujfh  c<inUiln-  | 
lag  other  iffMxls  enrrectlv  value<l,  provided  they' 
abould  find  tbat  such  package  or  Invoice  had  bf^  n 
made  np  witb  Intent  to  defnnd  tbe  revenm 

Til.  {111.)  901 

14.  ruder  the  .Vet  of  l.s.£i,  t he  eolle<-ti  t  had  power 
to  direct  wool  to  be  appraised,  for  the  purpioae  of 
ascertaining  whether  or  not  it  was  eo titled  to  be 

118S 


imported  free  from  duty  ;  tlie  exemptioo 
li\g  upon  its  value  not  exe.  <  ditiir 
pound  at  the  piiuf  of  exportjition. 

iliiiih.i,  r.  n>>iir,  (3»7) 

15.  .Mfh')ii-.rh  it  was  ueee^-jiry  for  the  c*'/! lector  to 
reiiui'-^f  t he  ujipraiM-r-s  to  iu  t.  and  no  liucb  request 
appears  in  the  record,  yet  the  leKal  nreeuniptioD  ISk 
that  the  colleetor  and  apprais<>rs  did  their  auty,  te 
requestiutf  their  action  and  thev  ct>mplylnjr. 

l(L  />.  I  999 

16.  And  tbe  oolleotor's  sutKiequeot  adoptioo  uf 
tbe  proceedlogt  of  the  appraisers  ts  tantamount  to 
bavfnir  roqusaiad  tben. 

Yd.  m.) 

17.  It  waa  tbe  duty  of  tbe  ooUeotor  to  f 
by  such  an  appraisement,  and  n  subsequent  ver<Uct 
of  a  Jury,  flndlng  that  the  value  of  toe  wool  waa 
under  eigbt  cents  per  jpound,  cannot  be  considered 
as  rendering  bIs  aols  llHval. 

Id.  itl,j  999 

18  The  inipiirter  had  a  right  to  appeal  to  another 
Ixtard  of  apimiisers,  differently  constituted,  and  If 
he  did  not  choose  to  resort  tottietn.  he  cannnt.  with 
much  grace,  afterwards  oomphUo  that  an  over- 
estimate exittad. 

Id.  {IbJ 


C Judicial,  and  may  be  used  as  evidence 
rulsa  wblob  regubite  all  that  dam  of  ~ 


In  an  action  of  ejeotment,  If  the  plaintiff  < 

upon  a  lease  to  blmaelf  from  a 
evidence  shows  to  have  t>een  d«Mid  at  the  time,  it  ia 
bad. 

Connor  V.  Bradley  et  al.,  (SU)  IM 

t.  It  is  a  settled  rule  at  uommon  law,  that  where 

a  rljrht  of  n'-entry  Is  claime<l  on  the  ground  of 
forfeiture  for  noiipHymont  of  rent,  there  must  be 
proot'of  H  demand  of  the  pn'cl»«'  sum  du»"  at  a  con- 
venient t  niie  tieforr- sunset  on  tlie  day  «  !u n  tb«- 
rent  is  due  upon  the  land,  in  tbe  most  nutorioos 
piHc<'  of  it,  even  though  thoto  be  no  pmaosi  oo  the 

land  x<>  pay. 

Id.  ilh.)  lOA 

3.  In  prfKM'edinR  under  the  ••tntute  of  4  <if<».  II.. 
it  must  DC  alli>Ked  and  proved  that  thrre  wms  no 
suflScient  distress  upon  the  prt>miaes  on  Mtni**  day 
or  period  between  the  time  at  which  the  rem  fell 
due,  aud  the  day  of  the  demise;  and  if  the  time 
when«  aoeording  to  the  proofs,  there  was  ooc  a  su  f- 
UdentdlstnH  upon  the  premises,  he  suhsei|uent 
to  tba  dajof  tbe  demise,  It  Is  bad. 

Id,  (IhJ  IM 

RJRCTMEKT~4. 

1,  In  an  action  of  ejectment,  where  two  of  tbe 
plalntlirs  leeeora  were  married  woman,  and  the  de- 
mise was  laid  In  tbe  declaration  to  have  been  oo 
tbe  1st  of  Januazy,  181k  It  was  neoesmry  to  estab. 
Itah  to  ^sattaawtlou9  the  Jury  that  the  marriwe 
took  pbioe  before  that  day,  Inasmuob  as  their  hn^ 
bands  were  stated  to  have  Joined  In  the  demise. 

Oeimrd  V.  Leme  of  tUvtuilfU,        <I23)  903 

S.  Two  depoaMona,  taken  In  1818,  were  Riven  in 
evidence,  one  of  which  stated  the  death  of  " 


father  of  the  women  to  have  taken  plac«  "  upwi 
of  twenty  years  ago,"  and  the  other  '*  about  twet 
ciKht  years  aRo.     Both  of  the  depoeitlona,  wl 
enumerating  the  children  of  tbe  deoSBSed 
tioned  the  fact  of  the  marriage,  without  i 
when  such  inarrlatre  took  place. 

Id.  (It.. 

3.  In  jflvingits  Instnu  tlons  to  the  Jury,  thf 
remarked  that  "the  dcpmitions  should  t>e 
ably  eonstriied."  Aft<'r  retlrlnjr,  the  jury  n  turju-vl 
Into  court  and  ini|ulre<l  uhat  wa«  nmint  t-y  the 
instructirtn  that  the  "dcpositmns  should  Ik  favor- 
ably construcHl."  when  the  eovirt  informed!  them, 
that  "where  a  suit  was  brouKht  by  A  and  It,  as  m^u 
and  wife,  and  a  witness  proved  them  man  and 
wife  shortly  after  tbe  suit  was  brought,  without 
prOTlng  the  thno  at  whioh  they  wereTntei 
ft  might  well  be  tntbrved  that  tbey  were 
wife  when  the  «itt  was  Instituted ;  and  if 
an  ambiguity  In  the  deporftlon  of  WIIIIbb 
(the  witness).  It  was  in  tbe  power  of     ~  " 
find  that  the  two  /erobt  ennert  bad  II 
before  the  l»t  of  .Tanuarv.  ISl.S." 

Id.  nos 

4.  The  Jurj- were  further  told,  that  "tbe  deposi- 
tions had  been  referred  to  the  court,  on  a  moCtocuoo 
the  part  of  thcdefentlant,  for  a  nonsuit,  for  want  o# 
proiif  of  heirship  and  interinarri«;.'p  of  tbe  dau^rh- 
tern  of  iteynolds,  at  the  ilate  of  t*-,-  deons**.  I  .ian- 
uary,  IKl.'j;  and  that  it  ;« enu  d  t..  tli<-  .x-urt  thii 
William  Uawle  (tbe  witness)  referred  to  the  pen«oaf 
whowhaietheheinof  ttayooUtat  tfeatirar  of  us 

Howard  1.    *.  ^ 
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deoth,  and  uot  at  the  time  the  deposition  wa«  taken, 
anil  refused  the  nonsuit;  but  the  Jury  were  not 
bound  by  the  construi-tlon  ^ivcn  by  thf  court,  and 
could  give  the  depusitiou  any  construction  thcv 
saw  proper. 

Id.  (lb.)  floa 

iL  No  exception  havinjf  been  taken  to  the  opinion 
ol  the  court  ovt-rrulInK  the  motion  for  a  nonsuit, 
the  question  wheth»M'.  a*  matter  of  law,  there  wan 
any  evitlcnw  to  be  submitted  to  the  Jury,  RoinR  t<» 
e*tablt«>h  the  intermarrlajfo  at  or  before  the  time 
ol  the  demise  laid  in  the  deehiratiou,  was  not  be- 
fore this  court. 

/((.  (Ih.)  fioa 

St  And  in  the  nubmiwion  to  the  Jury  of  the  qui>»- 
tli>n  of  fact,  whether  or  not  the  evidence  proved  the 
nmrrioKC  b»  f«»re  tnut  time,  there  whs  no  int«'rfer- 
ence  with  the  province  of  the  Jury,  or  violation  of 
any  rule  of  law,  the  question  having  been  left  open 
for  tlieir  finding. 

L  There  waA,  therefore,  no  error  in  the  prooeed- 
inirs  of  the  court  l>elow. 

Id.  ilh.)  BffiS 

8.  A  bond  for  the  conveyance  of  land  do***  not 
tmnsfer  the  leiral  title,  ao  as  tu  serve  as  a  defense 
in  ari  action  of  ejectment,  and  such  a  bond,  when 
fi^neil  by  married  women,  neither  confers  a  leyal 
nor  equitable  riirhr  upon  the  oblltrees.  • 
Agriitiltural  liank  of  AfuwiMippt  et 
ni.  F.  Hicr  €t  al.,  BAA 

Q.  In  order  to  convey  by  rrant,  the  p«rty  pomee*- 
Inif  the  rig-ht  must  be  >hv  gr«ntr>r,  and  use  apt  and 
proper  words  to  convey  to  the  grantee. 

Id.  (Ih.)  fi4fi 

llL  If,  therefore,  the  title  to  land  Is  In  marred 
women,  and  a  deed  for  the  land  recites  the  names 
of  the  nusbandii.  HHtrnint  >rs,  nurporting  t<» convey 
In  hKht  of  their  w-lves,  the  deeo  is  insufficient  to 
coiivov  the  title  of  the  wivea. 

M.  (Ih.) 

IL  Nor  is  such  a  deod  made  eflfcctlve  by  its  being 
»icrnod  and  sealed  by  the  wives.  The  interests  of 
the  husbands  is  conveyed  by  it,  but  nothing  more. 
Id.  (Ih.)  Mfi 

ISi  A  receipt  of  money,  8ul)«e<iuently,  by  the  fe- 
male grantoi-s,  does  not  pass  the  legal  Utle,  nor  give 
effect  to  a  deed,  which,  aa  to  them,  was  utterly  void. 
ItL  (Ih)  M& 

ESTATE  FOR  LIFE-2. 

What  words  constitute  It,  as  distlngnlshed  from 

a  fee-simple  conditional. 

Shriver'it  Lasixt  r.  Ijynn,  (48)  LU 

EVIDENCB-1. 
1.  The  duolaratinns  of  a  deceased  member  of  a 
family  that  the  parent*  of  It  m;ver  were  married, 
are  admissible  in  evidence,  whether  his  connection 
with  that  family  wao  bv  blood  or  marriag<' 
V.  Je 


Jewell'ti  LrKM€  v.  Jeirtll, 


(219)  1Q& 


2.  The  acts  and  dechirations  of  the  parties  being 
grlven  in  evidence  on  both  sides,  on  the  question  of 
marriture.  an  advertiwment  announcing  their 
•eparation  and  Hp|H^>aring  in  the  principal  com- 
mercial newspaptjr  of  the  place  of  their  residence 
imniediiitely  afK?r  their  separation,  is  part  of  the 
rt*  ye-^/o,  and  Mdmlssible  in  evidence,  whether  or 
not  it  was  inserted  by  the  party,  and  if  it  was,  what 
were  his  motives,  are  questions  of  fact  for  tl)e 
Jury. 

Id.  (lb.)  LQH 

3.  If  a  written  contract  between  the  parties  be  of- 
fered in  evidence,  the  purport  of  whicn  is  to  show 
that  the  parties  lived  together  on  another  basis 
than  inHrnage,  and  the  opposite  party  either  denies 
the  authenticity  of  the  pajK-r  or  allogen  that  it  was 
obtained  by  fraud;  the  question,  whether  there 
was  M  marriage  or  not,  is  still  open  to  the  Jury  upon 
the  whole  of  the  evidence. 

Id.  (Ih.)  ma 

4.  It  is  legal  evidence  that  the  President  specially 
authorized  and  directed,  in  writing,  the  Secretary 
of  the  Trea.'»ury  to makeadvanccsof  public  money, 
and  that  su«h  paper  wan  destroy «'d  when  the  treas- 
ury biiildiriir  wtU4  burned.  It  is  sutticloiit,  if  the  wit- 
ness sr!it4'»  hiH  belief  that  it  was  so  destroyed. 

U'UUairtH  V.  United  States,  jaO)  L3& 

5.  The  dockets  and  records  of  a  court,  showing 
that  money  had  been  n-celved  by  the  marshal  or 
bis  deputies,  under  executions,  are  evidence  in  a 
suit  agalust  his  securities. 

Tl  ilb.)  laa 

EVIDENCE-3. 

L  When  a  party  to  negotiable  par>er  has  given  It 
value  and  currency  by  the  sanction  of  bis  name,  ' 

Howard  1,  2,  8,  4. 


he  shall  not  afterwards  invalidate  it,  bv  showing, 
up<m  his  own  testhnony.  that  the  consideration  on 
which  it  was  execute<l  was  illegal. 

Ilendermm  v.  Andenum,  (78)  499 

2.  In  the  trial  of  a  cause  for  the  seizure  of  goods 
for  the  vlolrttlou  of  the  revenue  laws,  the  oftctrs 
who  niad<>  theseizun*  un>  competent  witnesses. 

Tnulor  ft  al.  r.  The  UnlteAi  States,  (197) 

3.  A  bill  of  lading,  entrj-,  and  owner's  oafh.  con- 
cerning other  goo<l»  than  tho8*>  seizefl,  may  be  ud- 
mitttKl  ati  a  link  in  the  chain  of  evidence  to  show  a 
privity  lietweenthe  parties  tocommlta  fraud  upon 
the  n* venue. 

Id.  (lb.)  AAll 

See  Duties. 

4.  When- a  general  objection  is  made.  In  the  court 
below,  to  the  reception  of  t4t)tnnony.  without  stat> 
Ing  the  grounds  or  the  objection,  the  court  conhid- 
er  it  as  vague  and  nugatory :  nor  ought  it  to  have 
been  tolerated  In  the  court  below. 

t^amden  v.  D>trcmft»,  (515)  ?Ofi 

EVIDENCE-^. 

1.  Under  the  statutes  of  .Mississippi,  providing  lor 
the  admission  of  the  evidence  of  a  notary  putdic 
with  regard  to  a  protested  note,  directing  the  form 
of  pnureeding  wtiieh  the  notary  shall  pursue,  and 
providing  further  that  Justices  of  the  peace  may, 
ID  certain  ciuictH,  perform  the  duties  of  notiiries 
public,  it  was  proper  to  read  in  evidence  the 
original  paper  nf  the  actinir  notary,  although  the 
record  was  made  out  at  a  time  subsequent  to  that 
when  the  protest  was  actually  made. 

BmmUm  v.  L»(1\us.  (127)  flUlA 

2.  Upon  the  trial  of  a  cause  where  goods  bud  been 
seized  upon  suspicion  of  being  fmudulentlv  im- 
ported, and  the  I'nlted  State's  had  shown  sufflciont 
grt>uud  for  an  opinion  of  the  court  that  probable 
cause  existed  for  the  prosecution,  and  notice  had 
been  given  to  the  claimant  produce  his  books 
and  accounts  relating  to  thcxw  goods,  it  was  proper 
for  the  court  to  instruct  the  Jury,  that,  if  the  chilm- 
ant  had  withheld  the  testimony  of  liis  accounts  and 
transactions  with  the  parties  abroad,  from  whom 
he  received  the  goods,  they  were  at  liberty  to  pre- 
sume that,  if  produced,  they  would  have  operate<l 
un/avonibly  to  his  cause. 

n(/fon  i\  The  United  Stated  (Ml  M2 

3.  The  doctrine  laid  down  In  2  Evans's  PofHier,  14«. 
cited  and  approved,  namely :  "That  If  the  weaSer 
and  lesH  satisfactory  evidence  is  given  and  rolled  on 
In  support  of  a  fact,  when  !t  is  apparent  to  the 
court  and  Jury  that  proof  of  a  more  direct  and  ex- 
plicit character  was  within  the  power  of  the  party, 
the  same  caution  which  rejects  the  s*'condary  evi- 
dence will  awaken  distrust  and  sufipicion  of  the 
weaker  and  less  satisfactory,  and  it  may  well  be 

C resumed,  that  if  the  more  perfect  exposition  h»d 
ecu  given,  it  would  have  laid  open  deficiencies 
and  objections  which  the  more  obscure  and  uncer- 
tain testimony  was  intended  to  conceal." 

Id.  (lb.)  fi&l 

4.  The  principle  established  In  the  case  of  Wood 
V.  The  United  StaUs  (Ifl  Peters  iMSi  reviewed  and 
confirmed,  namely :  "  That  if  the  goods  are  fraudu- 
lently Invoiced,  they  are  not  exempted  from  for- 
feiture by  having  been  appraised  In  the  custom- 
house at  valuations  exceealng  the  prices  in  the  In- 
voices, and  delivered  to  the  importers  on  payment 
of  the  duties  assesscil  upon  such  Increast'd  valua- 
tions." 

Id.  ilb.)  BiU 

5.  In  the  trial  of  a  cause  where  goods  had  b«?en 
seized  upon  suspicion  of  being  fraudulently  im- 
ported, it  wa"  proper  to  alio*  to  go  to  the  Jury,  as 
evidence,  appraisements  of  the  goods,  made  either 
by  the  ofticial  appraisers  or  appraisers  acting  under 
an  appeal,  they  being  present  to  verify  the  pitp<^ra. 
The  bojectlon  that  the  appral9«-ments  bad  not  oeen 
made  In  presence  of  the  Jurv  was  not  sufficient. 

liuchleuv.ne  United  Stotej*,  i25U  ftfil 

fi.  Such  papers  are  documents  t)f  public  writings, 
not  Ju<llcial,  and  may  be  umhI  as  evidence,  under 
the  rules  which  regulate  all  that  class  of  papers. 

Jd.  (lb.)  Qfll 

L  Other  invoices  of  other  goods  Imported  by  the 

f>arty  are  aflmlesitile.  The  det^islon  on  this  point 
Q  Woo<l  V.  The  UnlUnl  States  Qtf  Peters,  aVB.  3<i0) 
confirmed. 

Id.  (lb.)  mi 

£L  It  was  proper  to  show.  In  such  a  case,  that  the 
agent  of  the  claimant  bad  sold  gixMls  for  him  at 
price's  which  yielded  profits,  which  other  ptTSonSf 
engaged  in  the  .sametradc^averred  could  not  fairly 
have  been  made  in  the  then  state  of  the  market. 
Id.  f  (lb.)  fifil 
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General  Lndgx. 


».  The  court  Is  tlie  tribunal  to  doterinlne,  from 
the  evlilenoe,  whether  or  not  there  wiw  probable 
CUU8V  for  t  he  seizure. 

ItwUfu  V.  The  Uniteil  States,  (251)  961 

10.  If  the  notarial  protest  does  not  set  forth  the 
fact  that  the  bill  was  pre.s<;iitfil  to  the  drawee,  It 
cannot  l>e  read  in  evideucL-  to  the  Jurj  . 

J/IW..H  r.  Lake,  (382)  967 

11.  In  an  action  brought  by  the  Indorsee  airainst 
the  lad')n*er  of  a  promissory  note,  which  had  been 
depoBitc<l  in  a  l>ank  for  collection,  the  notary  pub- 
lic who  made  the  protest  is  a  c<>mpc-tcut  witness, 
although  ht>  has  Kiven  bond  to  the  bank  for  the 
faithful  performance  of  his  duty. 

CiHthenilorfer  v.  Frejttuit,  (317)  998 

L.'.  He  is  also  competent  to  tetitify  as  to  his  usual 
practico. 

Id.  ilh.)  998 

L3.  Allhoutrh  ovidenee  is  not  admissible  to  show 
that  usatre  was  in.facl  different  fmin  that  which  It 
wa.s  eMtabllsbed  to  b<>  by  Judicial  decisions,  yet  It 
maybe  shown  that  it  was  subec<iuently  chanir^- 
Id.  [Ih.)  998 

U.  The  statutes  of  Alabama  require  the  negotia- 
bility and  character  of  bills  of  exchange,  foreign 
and  inland,  and  promissory  notes,  payable  in  l>ank, 
to  be  governed  by  the  general  commercial  law. 

Smyth  V.  St nulcrctal.,  (404)  1031 

15.  If  a  partner  draws  notes  in  the  name  of  the 
firm,  payable  to  himself,  and  then  Indorses  them  to 
a  third  party  for  a  personal  and  not  a  partnership 
consideration,  the  hrst  indorsei'  cannot  maintain 
an  action  upon  them  against  the  Arm,  if  he  know 
tiiat  the  notes  were  antedated. 

Id.  (//».)  1031 

16.  But  if  the  flrst  indorsing  passi>8  them  away  to 
a  second  indor»»«  before  the  maturity  of  the  notes, 
in  the  due  course  of  business,  and  the  second  in- 
dorsee has  no  knowledge  of  the  circumstaiici-s  of 
tlu'ir  execution  and  first  indorsement,  ho  may  be 
entitled  to  nn-over  against  the  tlrm.  although  the 
partner  who  drew  the  notes  com mltt«?<l  a  fraud  by 
antedating  them. 

/./.  (//».)  1031 

17.  Ilut  if  the  second  Indorsee  received  the  notos 
after  their  maturity,  or  out  of  the  ordinary  course 
of  bu<«ine8S,  or  under  clrcumntances  which  au- 
thorize an  inference  that  ho  had  knowletlge  of  the 
fraud  lu  their  execution  or  flrst  lndors(.*tnent,  be 
cannot  recover. 

Id.  (Ih.)  1031 

18.  These  things  are  matters  of  evidence  for  the 
Jury. 

Id.  (lb.)  1031 

1U.  Evidence  is  adtnisslhle  to  show  that,  in  an  ac- 
count current  b»'twefn  the  flrst  and  second  lnd{)r- 
8e<',  no  cnxilt  was  given  in  it  lor  the  notes  wtien  they 
were  passed  from  the  flrst  to  the  second  iiidors*'*-. 
Id.  (lit.)  1031 

20.  So,  evidence  of  drawing  and  redrawing  be- 
tween the  flrst  and  second  indorsee,  alluded  to  In 
the  account  current.  Is  admissible. 

Id.  (lit.)  1031 

21.  The  testimony  of  one  of  the  partners,  offered 
for  the  purpose  of  proving  the  fraud  committed 
by  the  drawer  of  the  notes,  is  not  admissible.  This 
court  again  recognizes  tho  rule  upon  this  subjii-t 
est^iblished  in  the  case  of  Henderson  v.  Anderson 
(3  Howard,  7:1). 

Id.  (Ih.)  1031 

S2.  The  partner  offered  as  a  witness  was  a  party 
upon  the  record,  and  thus,  also,  di8<)ualifled. 

Id.  (lb.)  1031 

EXECUTION-8. 

See  Practice. 

EXECUTION-3. 

1.  A  law  of  the  State  of  Indiana,  directing  "  that 
real  and  perw>nal  estate,  taken  in  execution,  shall 
sell  for  the  best  price  the  same  will  bring  at  public 
auctitm  and  outcry,  except  that  the  fee-simple  of 
real  eetate  shall  not  be  sold  to  satisfy  any  ex«H;u- 
tion  or  executions,  until  the  rents  and  proflts  for 
the  term  of  seven  years  of  such  real  estate  shall 
have  be<'n  flrst  offered  for  sale  at  public  auction 
and  outcry  ;  and  if  such  rents  and  proflts  will  not 
sell  for  a  sum  sufficient  to  satisfy  such  execution 
or  executions,  then  the  fee-simple  shall  be  sold," 
Is  not  mert,«ly  directory  to  the  sheriff,  but  restrict- 
ive of  his  power  to  sell  the  feo-siraple. 

(Jantly'H  Ltwf  r.  Kidng,  (707)  79* 

2.  If  he  sells  the  fi>e-slmple  without  having  previ- 
ously offered  tho  rents  and  proflts.  his  deed  Is  void. 

/./.  (/;».)  794 

a  A  marshal  is  not  authorizinl  by  law  to  receive 

IIUO 


anything,  in  discharge  of  an  execution,  but  goM 
and  silver,  unless  the  plaintiff  autborizee  him  u>  re- 
ceive something  else. 

McVnrUmd  v.fiwin,  C17)  7» 

4.  The  mse  of  Orilfln  et  al.  v.  Thorapsoo  <2  How- 
ard, 244),  nn  lewed  and  confirmed. 

Id.  (fT».»  7W 

4.  A  marshal,  like  a  sheriff,  is  bou  nd.  after  the  ex- 
piration of  his  term  of  office,  to  complete  an  «*x^ 
cution  which  has  come  to  Ills  hands  duhog  Iim 
term:  and  an  exc-cution  is  never  completed  until 
the  money  is  made  and  r)ald  over  to  the  plaintiff,  if 
it  is  practicable  to  make  it. 

Id.  lib.)  7*» 

EXECUTlON-4. 

1.  In  cases  of  conflicting  executions  Issued  out  of 
the  federal  and  State  courts,  a  priority  is  given  to 
that  under  which  there  is  an  actual  8«.-ixure  of  tk» 
property  flrst. 

Urinrn  r.  Clarke,  (4> 


2.  Although,  bv  the  law  of  Alabarao.  where  an  cxe>- 
cution  has  It^ueil  during  the  lifetime  of  a  defendiuit, 
but  has  not  been  actually  levie«l,  an  atuu  or  ^4ur- 
ie*  may  go  after  his  dt^th.  and  the  |H.>r»onai  e^ut^ 
of  the  de<.-eased  levied  u|x>n  and  sold  to  satlsfj  tbe 
Judgment,  yet,  this  Is  not  so  with  respect  Ui  'be 
real  estate. 

Er\cin'-ti  Le*ii(e  v.  Dundiw,  (5t«)  875 

A.  Hy  the  common  law,  the  writ  of  trri  fnrioK  b»d 
relation  Imck  to  its  testt,  and  if  the  executi-ii 
tested  during  the  lifetime  of  a  deceased  d«-fend«iir, 
it  might  lie  taken  out  and  levied  upon  bis  goods 
and  chattels  after  his  death. 

Id.  (Ih.)  «7» 

4.  But  If  an  execution  Issues  and  bears  tn4*  after 
the  death  of  the  defendant.  It  is  irregular  and  vM, 
and  cannot  be  enforced  against  either  the  real  or 
iwrsonal  pniperty  of  the  deiendant.  The  judir> 
ment  must  flrst  t>e  revived  againot  the  heirs  or  dev- 
isees in  the  one  case,  or  pers«mal  reprcsi'ntatJ\'e« 
In  the  other. 

Id.  {Ih.>  «7» 

5.  Such  is  the  settled  law  where  there  is  but  «>w 
defendant. 

Id.  ilhJ  S7» 

6.  When;  ther**  are  two  defendants,  one  of  whuoi 
has  died,  the  Judgment  cannot  be  enforci«d  by  rie- 
cutJon  against  the  real  «>stateof  the  survivor  alone; 
and  as  it  has  to  issue  against  the  real  estate  of  Nitk. 
the  real  osteite  «if  the  «i«-cett*ed  is  protect e<i  by  the 
same  law  which  would  govern  the  cti.««-  if  be  bad 
been  the  sttle  defendant.  The  Judjrmeiit  uiuri  be 
revived  by  ncirc  facitu. 

Id.  ilh.)  S7» 

7.  Before  and  since  the  .Statute  of  \Vo».tmin*UT 
2d  (Which  subjected  land^  to  an  elegit),  a  Judgment 
against  two  defendants  survived  avainst  the  per- 
sonal estate  of  the  surv  Ivor,  and  execution  coukl 
be  taken  out  against  him,  within  a  y  ear,  witbtKita 
scire  facia*. 

Id.  »7» 

8.  Hut  before  the  real  estate  of  the  di>cetue«l  cma 
be  subjected  t«»  exetnition.  the  Judgment,  whicfc 
does  not  survive  as  to  the  real  estate,  must  rr- 
vived  against  the  surviving  defendant,  nod  agaiiMt 
the  heirs,  devisees,  and  terre-tenants  of  th««  de- 
ceased. 

Id.  iih.t 

9.  The  interest  of  new  itartlos  would  oth«^rw1«'  bs 

liable  to  be  suddenly  devested  without  tioticw. 

Id.  (//».»  ST* 

EXECUTORS  AND  AHMINISTBATOR^-L 

Se«»  rhancery. 

I.  If  an  executor,  in  distributing  an  evtate>i^ 
sign.'i  to  one  of  the  distributees  a  mort«ns«  vhkih 
is  for  a  gr^iter  amount  than  his  sham,  tke  41^ 
tributee  is  not  bound  to  make  UP  the  dlffereoo*  ki 
e)UK>  f  he  mortgaged  property  sells  for  leas  thus  tki 
amount  of  the  mortinige. 

HoniinDud'H  .4(ifn.r. Lewis, fix*rqf 
iVaMhinatnu,  Ut 
•2.  A  ills|H>sltion  t>y  a  testator  of  hiB  peraooal  cr)?- 
erty  to  purpose?  other  than  the  tmymrnt  of  hk 
debti*,  with  the  assent  of  creilitors,  is  In  ftsrtf  a 
charge  on  the  real  estate,  subjecting  It  to  the  psr- 
nient  of  the  debts  of  the  estate,  altnoiuii  no  SBM 
i  liiirge  is  created  bv  the  words  of  the  wllL 
litiiih  I'/  the  United  StaU*  et  oL  r. 
licrcrlv  f  t  al.,  OM'  t» 

EXECUTOIIS  AND  ADM1MSTI1ATOBS.-4 

See  Practice,  I)e%ise. 

K.\E(  UT0K9  AND  ADMINISTRATOI 

1.  The  decision  of  this  c«mrt  in  ttte  oaae  i 

How  ABO  1. 


Oenekal  Index. 
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V.  i>ofi>»!ons  (3  Howard.  SUl  reviewed  and  conflnne<l. 

2.  Where  a  person  domiciled  In  KnRlnnd  died, 
leavinfr  proi>erty  b'  th  In  Knsrland  and  iVnnsylva- 
niu,  and  the  executor  lookout  letters  ti-st»irnent4iry 
in  both  countrieei.  lu  u  suit  In  England  itH'ain^t  the 
exocut<)r  by  the  a«lrainlBtrator  of  a  defeated  clahn- 
ant.  the  parties  were  restricted  to  the  limits  of  the 
country  to  which  their  letters  extended. 

Aiipflen  r.  Nirou.  (4«7)  llIAfl 

3.  The  executor  could  notriKhtfully  tmnsmlt  the 
Pennsylvania  assets  to  be  distributed  by  a  foreign 
Jurii*dlctlon. 

Id.  (lb.)  IffiAfi 

4.  So,  the  administrator  of  the  deceased  claim- 
ant. actinR  under  letters  i^nttnl  lu  Enifland,  only 
represented  the  intestate  to  the  ext<!ut  of  these 
Enif  llsh  letters,  aud  could  not  )k«  known  as  a  reprc- 
sentHtive  in  Penn.<>ylvanla. 

1,1.  (lb.)  inUB 

Two  suits,  therefore,  one  In  England,  between 
the  executor  and  the  adminiHtrat4)r  of  a  dec«'a8ed 
claimant,  acting  under  English  letters,  and  thc> 
other  In  Pennsylvania,  between  the  executor  and 
another  administ  rator  of  the  oliiJ  man  t.  acting  under 
Pennsylvania  letters,  aro  suits  between  dfffereni 

forties.  And  neither  the  decree  nor  proceedings 
U  the  English  suit  are  competent  evidence  in  the 
American  suit.  The  nroperty  in  oontroversj*  Is  dif- 
ferent iu  the  two  suits. 

Id.  <Ih.)  IMS 

fi.  A  judgment  or  decrco  set  up  as  a  tntr  by  plea, 
•or  relied  on  as  evidence  by  way  of  estoppel,  to  be 
conclusive,  must  have  t>«!en  uuido, 

1.  ny  a  court  of  competent  Jurisdiction,  upon  the 
same  siibject  matter. 

2.  Between  the  same  parties. 
8.  For  the  same  purposo. 

L  On  either  ground,  theevidence  in  the  Rngllsb 
suit  is  ineomiM'tent  to  prove  anything  with  n>gard 
to  the  Pennsylvania  assets. 

Id.  (lb.)  10B9 

&  Altliough,  in  cases  peculiarly  circumstanced, 
■one  Juri.«diotion  administering  assets  may,  as  mat- 
ter of  comity,  transmit  them  to  u  foreign  jurisdic- 
tion, yet  they  cannot  be  sent  to  England  where  a 
suit  is  rnrndlng  in  thisoountry  for  the  American  as- 
sets.  A  decree  of  the  High  t'ourt  of  ("hanw-r^',  in 
England,  purporting  to  distribute  a.<iM*ts  so  situa- 
ted, would  be  treated  asvoia  for  want  of  Jurisdio- 
tlon. 

fd.  Oh.)  IQHa. 

fl.  Tlie  Circuit  Court  of  the  United  States,  aittlnir 
In  Pennsylvania,  Is  bound  by  the  same  rules  whlcn 
ffoveru  the  local  tribunals  of  that  State,  and  would 
re«iuire  a  devisee  to  give  security  to  rtefund  in  case 
a  aeht  ■•hould  afterwards  be  proved  atrainst  the 
testator.  Other  provisions  t)f  the  laws  of  that  Stat«^ 
would  also  embarrass  a  court  In  exorcising  the  com- 
ity referred  to. 

Id.  ( lb.)  isaa 

10.  Under  the  intlueniro  of  similar  laws,  the  courta 
of  the  m-veral  States  have  been  so  much  rent  rained 
as  to  n'nder  the  exercise  of  comity  among  each 
other  little  more  than  a  barren  theory.  More  could 
not  be  re<iulred  between  the  courts  of  this 
'Country  ana  England. 

Ill  UM  ifl&fl 

11.  There  having  been  no  evidence  Introduced  In 
the  English  snit  to  establish  the  heirship  of  the 
claimant,  the  decision  of  the  court  there,  dismiss- 
ing the  bill,  is  not  conclusive  as  to  the  title.  What 
effect  those  pro<'eeding«  ought  to  have  In  this 
country,  this  court  will  not  now  decide.  It  only  de- 
cides, that  the  evidence  in  support  of  the  title  Is 
not  barred  in  the  Circuit  Court  of  Penusvlvania. 

Id.  ^^b.)  lAftfi 

12.  The  Judgment  of  a  foreign  court  up<m  a  ques- 
tion of  title  cannot  preclude  a  claimant  fn)m  In- 
troducing evidence  In  a  second  suit,  in  another 
<50untry,  for  other  property.  Such  a  prof»osition  Is 
not  recognlml  cither  ny  the  jurisprudence  of  the 
United  States  or  of  (iroat  Drltain ;  nor  la  the  opin- 
ion of  this  court  In  ocmtllct  with  the  established 
comity  of  nations. 

Id.  (lb.)  istrn 

VL  A  person  cannot  legally  purchase  on  his  own 
account  that  which  his  duty  or  trust  re<iuircs  him 
to  sell  on  account  of  another,  nor  purchase  on  ac- 
count of  another  that  which  he  sells  on  his  own 
account.  He  Is  not  allowed  to  unite  the  two  op- 
posite charnctere  of  buyer  and  seller. 

MifJutid  V.  Girtt^h  (5031  107«l 

Uu  A  purchase  per  intrrpnMtom  pernnnnm,  by  a 
trustee  or  agent,  of  the  particular  prtjperty  of 
which  he  has  the  sale,  or  In  which  bo  represents 

Howard  1.  2,  3,  4. 


another,  whether  he  has  nn  interest  in  It  or  not, 
carries  fraud  on  the  face  of  It. 

id.  (Ih.)  Iffllfi 

15.  Tills  rule  applies  to  a  purchase  by  exeeiit^irs, 
at  open  sale,  although  they  were  emi»owered  by 
the  will  to  sell  the  estate  of  their  testator  for  the 
benefit  of  heirs  and  legatees,  a  part  of  which  heirs 
and  legatees  they  themselves  were. 

Id.  (Ih.)  1076 

lA.  A  purchase  so  made  by  executors  will  be  set 
aside. 

M.  (Ih.)  107« 

II.  The  decisions  of  the  courts  of  several  Stat4?8, 
upon  this  subject,  examined  and  remarked  upon. 
/*/.  (lb.)  107« 

1&  Kelaxationsof  this  rule  of  the  civil  law,  which 
wore  made  In  some  countries  of  Buro|>e,  wert?  not 
adopted  by  the  Spanish  law,  and  of  course  never 
reached  Fx>uisiana.  Nor  were  tiiose  relaxations 
oarrie<l  so  far  as  to  allow  a  testamentary  or  dative 
executor  to  buy  the  property  which  he  was  ap- 
pointed to  administer. 

Id.  (Ih.)  107g 

IS.  The  maxims  and  quallflcations  of  the  civil 
law,  upon  this  point,  examined. 

Id.  (Ih.)  1076 

a).  Although  courts  of  equity  generallr  adopt 
,  the  statutes  of  limitation,  yet,  in  a  case  of  actual 
I  fraud,  they  will  grant  relief  within  the  lifetime  of 
I  either  of  the  partii-s  upon  whom  the  fraud  Is 
proved,  or  within  thity  years  after  it  has  been  dis- 
I  covere<i  or  become  known  to  the  party  whose 
I  rights  are  affected  by  It. 

1         Id.  (Ih.)  1076 

2L  Within  what  times  constructive  trust  will  bv 
iwrred  must  depend  unon  the  circumstances  of 
'  the  case,  and  these  are  always  examined. 

Id.  (Ih.)  1076 

2L  Acquittances  given  to  an  executor,  without 
a  full  knowledge  of  all  the  etrcuinstances,  where 
such  information  had  been  withheld  by  theex<'eu- 
tor,and  menaces  and  promises  thrown  out  to  pre- 
vent Inquiry,  are  not  binding. 

M.  (lb.)  una 


FKMK  COVKRT-9. 
WTiere  property  devised  to  a  woman  who  after- 
wards married,  was  held  not  to  lie  n'sponsihh-  for 
her  husband's  debts. 

Pri«f  r.  SritMom,  (aS4)  JJUk 

FEMKS  COVEIiT-.i 

1.  A  bond  for  the  conveyance  of  land^dot-s  not 
transfer  the  legal  title,  so  as  to  serve  as  a  defense 
in  an  action  of  ejectment,  and  such  a  bond,  when 
signc<l  by  married  women,  neither  confers  a  legal 
or  equitable  right  upon  the  oblljrees. 

Atr^fnUural  Ihmk  nf  MU»>Ufijipi  (SB) 
et  al.  V.  Rice  el  al., 

2.  In  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grant4)r.  and  use  apt  and 
proper  words  to  convey  to  the  grantee.  • 

Id.  (Ih.)  QAO. 

3.  If,  therefore,  the  title  to  land  is  In  marrle<l 
women,  and  a  dee<l  for  the  land  recites  the  names 
of  the  husbands,  as  grantors,  purporting  to  con- 
vey In  right  of  their  wives,  the  d«fe<l  Is  insuflicient 
to  convey  the  titles  of  the  wives. 

LL  (lb.)  949 

4.  Xor  Is  such  a  deed  made  effective  by  Its  being 
signed  and  seal*'d  by  the  wives.  The  interi>st  of  the 
husbands  is  conveyed  by  it,  but  nothing  more. 

Id.  (//*.)  Ma 

5.  A  receipt  of  money.  sub«e«juently.  by  the  fe- 
male grantors,  do«»s  not  pass  the  legal  title,  nor 
give  effect  to  a  deed,  which,  as  to  them,  was  utterly 
void. 

Id.  (lb.)  OAS 

FIX)RIDA-1. 

See  Lands,  Public. 

PORTHCOMINO  BOND-4. 
See  Judgment, 

FHAUD-8. 

An  action  for  money  had  and  reoelvod  will  He 
against  a  person  who  has  received  the  pnxwds  of 
a  lottery  ticket  which  he  had  fraudulently  caused 
to  be  drawn  as  a  prize. 

CkitU  V.  PhaUn  and  Mon  ia,  (8W)  Sfifl 


OUARANTBE-1. 
See  Commercial  Law. 
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1. 
not 


GUARANTRE-2.  I 
Whether  a  ^uamotee  1b  a  continuinir  one  oi^j 


Laicrr.nct  r.  McCalmont,  (426)  3*6 

2.  Tlie  piint'lpUis  IhUI  <lown  In  the  ca»e  of  liell  v. 
Briien  (1  Howard,  1B«.  WW.  whiuh  should  govern 
the  construction  of  ooininerolal  fruaranties,  re- 
viewed and  conHrnied. 

Id.  (Ih.)  386 

&  A  VHluable  uonslderatlonthowever  nnmll  or  nom- 
IhhI,  If  i?lven  or  stipulated  for  In  g^ood  faith,  is, 
in  the  abHence  of  fraud,  Huinoicnt  to  support  an  ac- 
tion on  aur  parol  contract,  and  this  is  equally  true 
us  lo  contracts  of  triiarantv  as  to  others. 

Id.  ilb.)  3«6 

4.  The  quo8tlon,whether  or  not  the  sruarantnr  had 
sulllclent  notice  of  the  failure  of  the  principals  to 
pav  the  debt,  was  a  uuostion  of  fact  for  the  jury. 

/<{.  ilh.)  386 

5.  The  strictne68  of  the  rule  requirinir  notice  be- 
tween parties  to  a  bill  or  note,  Is  much  relaxed  in 
eiuws  <if  collutr-ml  wcurltv  or  of  guarantee  in  a 
separate  contract ;  the  omlsMion  of  such  strict  no- 
tlw  does  not  imply  injury  as  a  matter  of  course. 
The  guarantor  must  pi*«)ve  that  he  has  sufTen^d 
daiiiutrc  by  the  neglect  to  make  the  demand  on  the 
maker,  and  to  give  notice,  and  then  he  is  discharged 
only  to  the  extent  of  the  damage  sustained. 

Rhett  V.  I'tte,  (457)  338 


}IA  BEAS  CORPUS-S. 

N'eltlier  the  Supreme  Court,  nor  any  other 
court  of  the  I'niteo  States,  or  Judge  thereof,  can 
iitsue  a  hatxfu  cor^nui  t'O  bring  up  a  prisoner,  who  ts 
in  custody  under  a  si-ntenoe  or  execution  of  a  State 
court,  for  any  other  pur(>ofte  than  to  be  used  as  a 
wit  ne!^s* 

Kz-partc  Dorr,  QOB)  614 

HEARSAY  EVIDENCB-1. 
See  Marriage. 


IMPRISONMENT  FOR  DEBT-1, 

A  person  In  custody  under  a  capias  ad  Mt  igfarien- 
dnin  issued  under  the  authority  of  the  Circuit 
(?«nirt  of  the  United  Stttles,  cannot  legally  be  dls- 
cliHtged  from  lm|>risonment  by  the  atHte  officer, 
acting  under  a  State  insolvent  law. 

Duncan  v.  Dant  et  al.,  OOl)  139 

IMPRISONMENT  FOR  DEBT-2. 

A  sheriff  has  no  right  to  discharge  a  prisoner  In 
cuhumIv  by  process  from  the  Clreult  Court,  unletss 
such  discharge  Is  sanctioned  by  an  act  of  Congress, 
or  the  mode  of  It  adopted  as  a  rule  by  the  Circuit 
Court  of  the  Unlt<-d  States. 

McNutt  V.  niaml,  (V)  169 

•  IN8TRDCTIONS-2. 

A  court  is  not  bound  to  grant  an  instruction 
prayed  for,  when  it  Is  merely  a  re<"ltal  of  general 
or  abstract  principles,  and  not  accompanied  by,  or 
founded  upon,  a  statement  of  the  testimony. 

Rhett  V.  Pite,  (457)  338 

INSURANCE— 4. 

1.  A  pollcv  of  insurance  contulniHl  a  stipulatiqn,  i 
that  if  the  InHurj-d  then  had,  or  thereafter  should 
hH\  e,  any  other  Insurance  «i|M>n  the  same  property.  ' 
notice  thereof  should  be  given  to  the  company,  and 
the  s,une  Indorsi-d  up<»n  trie  inilicy,  or  otherwise  ac- 
knowlcdg»'d  by  the  comjMmy  in  writing,  in  default  , 
of  which  the  policy  should  ceiuM'. 

rarj>*;n/er  r.  I'rtivldfncc  ^yiinhtng- 
tiin  Insurayice  Corn/xin|/.  il86)  931 

2.  A  bill  was  filed  in  equity  by  the  insured,  al- 
leging that  notice  was  given  to  the  insurance  com- 
pany, and  praying  that  the  company  might  t>o 
con«|M>lled  to  Indoru;  the  notice  upon  the  [KilTcy,  or 
otherwlije  acknowledge  the  same  in  writing. 

Id.  ipKi  931 

3.  When  the  answer  of  the  company,  sworn  U>  by 
the  then  president,  denies  the  reception  of  the  no- 
tice, to  the  l>est  of  his  knowledge  and  belief,  the 
question  becomes  om-  of  fact  and  of  law ;  of  fact, 
whi'thcr  the  evidence  offered  by  the  complainant  is 
su(n<-ient  to  susuin  the  aJlegatlon  ;  and  of  law, 
wh»'!her.  if  so,  this  court  can  compel  thv  company 
to  acknowlediie  It. 

Id.  ill,.)  931 

4.  The  answer  being  responsive  to  the  bill,  and 
denying  the  allegHtlon,  under  oath,  the  general 
rule  is,  that  the  allegation  must  be  proved,  not 


only  by  the  t<«tlmony  of  one  w1tne*«,  but  by  i 
additional  evidence. 

Id.  ^n^.,  ni 

6.  Several  quallflcationa  and  limitation*  of  tUa 
rule  examinra. 

Id.  (ihj  ni 

6.  The  circumstances  of  this  caae  are  suco  that 
the  general  rule  applies. 

Id.  {Tb.>  »3I 

7.  Two  wltnesaea  arc  produced  by  the  oompialB- 
ant  to  prove  the  notice,  but  neither  of  them  »«ean 
positively  to  It,  and  tl\e  circumstance*  of  the  cue 
do  not  strengthen  their  testimony. 

Id.  iltt.)  Ml 

8.  The  rules  by  which  parties  are  a(>mf>tin>es 
allowed  to  introduce  parol  evideniv  with  refe'rence 
to  a  written  contract  do  not  apply  to  thivuHb, 
where  the  pan)l  prf>of  Is  offered  by  the  wmiplaio- 
ant,  sei'king  to  show  a  fact  which,  if  true.  wouM 
extalilish  a  breach  of  duty  In  the  defendants  tia^ 
peuing  after  the  original  contract  wa^  mad^-. 

Id.  (It:'  Ml 

9.  The  question  of  law  which  would  ariat-  if  the 
notice  were  sutflclently  proved  by  the  oumpUinaat 
need  not  be  decided  In  this  caae. 

Id.  (/L.I  931 

INTEREST— 1. 

In  the  settlement  of  an  account  between  tke 
owner  of  land  and  the  holder,  interest  begln«  to 
rim  against  the  latter  from  the  time  wbt-o  the 
owner  asseKed  his  title  to  the  land. 

Jhirhannnn  et  al.  r.  I'puhav,  (S6>  4« 


JUDGMENT— 4. 

1.  By  the  law  of  MlMUaippi,  a  Judinnent  l4  a  Ilea 
upon  personal  as  well  as  real  estate  from  the  time  of 

its  n>ndition. 

Untxcn  r.  (larke,  (4> 

2.  Where  then*  has  been  a  Judgment,  an  exe«^-uttoa 
levied  upon  personal  property,  and  a  fnrthciKnIng 
bond,  the  pn>i>erty  levUnl  upon  is  reJeased  b>  the 
bond,  and  the  lien  of  the  Jucigment  deKtrove<i. 

Id.  •//..;  U* 

3.  If,  therefore,  after  this,  another  judfrnient  l>e 
entered  against  the  original  defendant,  this !>pc«ad 
judgment  Is  a  lien  upon  the  property  vhicb  has 
been  released  by  the  bond. 

Id..  (fh.}  6M 

4.  The  lien  thus  acquired  by  the  second  jud<  meet 
is  not  di-stroyed  by  But>sequently  qiia»htrr  the 
forthcoming  twud.  The  effii't  of  such  quashlnv  » 
not  to  revive  the  tlrst  judgment,  and  law  re«>tor» 
the  lien  which  was  superseded  by  the  exeouiioo  of 
the  bond. 

Id.  ilh.t 

5.  If  the  forthcoming  Imnd  had  b«>«-n  shown  to 
have  been  void  a/><nUio,  the  rmuit  would  be  differ- 
ent. 

Id.  {It,  •  SM 

6.  Where  there  are  two  defendants,  one  of  vbva 
has  died,  the  Judgment  cannot  be  enfnn^  l>f 
execution  against  the  real  estate  of  the  ^urrtr- 
er  alone;  and  as  It  has  to  issue  against  the  es- 
tate of  lM)th.  the  real  estate  of  the  d«.'et*a»«-d  i*  pro- 
tected by  the  same  law  which  would  gt>iem  the 
case  If  he  had  be«'n  the  sole  defendant.  Tb«  judg- 
ment must  t»e  revived  bysflrr  facia*. 

tjrwin'H  Lameer.  Dundajt,  <St()  676 

7.  Before  and  since  the  Statute  of  We«(tiDlri-t*-rad 
(Which  subjected  lund.«  to  an  tU\jH>.  a  JuduoMUt 
against  two  defendants  survived  against  th*-  per- 
SMinal  estate  of  the  survivor,  and  execution  coutd 
be  taken  out  agaiiut  him,  within  a  year,  wltiioot  a 
tcirt  fnciojf. 

Id.  ilh.>  676 

H.  But  before  the  real  estate  of  the  dei>>atif^  aau  tm 
subji'cted  to  execution,  the  judgment,  wbk-h  due* 
not  survive  as  to  the  real  estate.  niu>t  t>ei^\l\-«d 
against  the  surviving  defendant,  and  *nln«t  tke 
heirs,  deviseeti,  and  terre-tenant*  of  the  <lec««s(id. 

Id.  Klh.  876 

».  The  Interest  of  new  imrties  would  otberw  \s*  be 
liable  to  be  suddenly  dev(.-»ted  without  doU(«. 

Id.  ilhJ  STft 

JURISDICTION— t. 

I.  A  citizen  of  one  State  has  a  right  to  i 
pheriff'fl  l>ond  of  another  t^t*'.  and  to 
tmnie  of  the  governor  for  the  purpoaCk  i 
the  governor  and  sheriff  are  ettlaeoa  of  tkri 
Stiite,  providcHl  the  party  for  whOietiMtke  wtl  li 
brought  Is  a  citizen  of  a  different  9tBt9  ttvm  Aa 
Sheriff. 

ATr A'uff  r.  Btond,  (8>  tJ» 

How  AMI  1.  i.  1.  i> 


xa 


t.  A  fheriff  has  no  rl^tat  to  dtetaMg*  *  piiaoner 

Inoiutodv  by  prooewfrom  theClretiltCii>urt,unlMi 
■Dflii  dlM'harKf*  is  mncUoneil  by  anactof  Coogrew. 
or  the  moiie  of  it  adopted  aa  a  rule  by  tfae  droult 

Court  of  the  United  States. 

Id.  itb.)  150 

8.  A  mic  ordered  by  a  court,  in  a  case  where  it  bad 
not  Jurlndictloii,  must  be  conitldercMl  ag  inadver- 
tientlT  done.or  as  an  unniithorizod  jirncciHllrKr:  Hnd. 
In  cither  bniiK'h  of  t\w  Hltcnuttivi',  us  a  nullity. 

Shtif^r'H  Lfioieri\  Lynu  rt  al.,  (43)  172 

4.  Hut  wht're  the  t'<)Urt  nud  Jui  isdictlon,  the  icc- 
ord  must  bo  received  aa  ooncliulve  uf  tlic  riKlits 
adjudicuted. 

III.  (Ih.)  172 

5.  The  orl>finiil  juri.s<lic'tion  of  this  court  do*'!*  iii  ii 
exti'ud  to  the  i-Hxi' or  u  ix-titlou  by  a  privati.'  Imli- 
vidual,  for  h  Imlun/-  cnritiifi  to  hrlnfir  up  the  body  of 
hto  Infant  dau)fiitcr.  alioKud  tu  be  unlawfully' de- 
tained from  hitn. 

E.i-r<iitc  Ihirri/,  t«r>)  180 

fl.  \Vh(>rc  the  platntilT  In  the  court  below  elainm 
$S,0OU  or  inorf,  and  thu  ruling  of  the  court  is  for  a 
Maaum.  he  is  entitled  tea  wrltof  eiTor. 

Knai>p  V.  BaiikH,  (78)  1S4 

T.  But  the  defendant  Is  not  entitled  tosudiwrlt 
where  the  Judgment  against  hhn  Is  for  a  less  sum 
than  ^000  at  tne  time  of  the  rendition  thereof. 
Td.  lib.)  IM 

S.  A  statute  of  MiMlssippl  aUowsaatfcto  ba  brought 
against  the  maker  and  payee  Jointly,  of  apromla- 
aory  note,  by  the  indorsed. 

I>n)m;f>M>(t-  v.  Farmern'  and  Jfsekan- 
ie*'  Blink  of  MUixiJVilppU  (241)  958 

9l  But  an  action  of  this  kind  cannot  be  main- 
tained In  the  courtH  of  thf  riiit<-d  Statef>,  altboujrh 
the  plaintiff  renidcs  in  unottnT  State,  provided  the 
maker  and  payee  Imth  refilde  ni  MiH.«ls8lppf. 

Id.  252 
10.  liy  a  law  *)f  Mithlxan.  nasM-d  in  IHIM.  thi- 
county  c.iurt8  had  power,  umier  t-ertaln  clrcum- 
stant-'ti.  to  order  the  wale  of  the  n-al  estate  of  a  de- 
c-<'M!<ed  p<'rHon  for  the  payment  of  debtn  and  IcRa- 
cli-H.  It  wab  f<ir  tliut  e<Mirt  to  decide  upon  the 
existence  of  the  faetfl  whirh  >rave  JuriMlietlon ; 
and  the  exerci.te  uf  the  jurlt»dicttua  warrauU  the 
presumption  that  the  faots  whtob  irrm  nofmsiarj 
to  be  proved  were  proved. 

Ortoivm'iiLeaseeD.  AsfOTt  (819)  988 

U.  A  OMlnoflon  exists  between  courts  of  limited 
and  of  general  Jurisdiction :  In  tha  fbroMr  the  uk  - 
ord  must  show  that  the  Jurisdlottoa  was  rightfully 
•zercised :  In  the  latter  it  wiU  be  prammed  that  it 
•sistcd,  where  the  reoord  Is  silent. 

Id.  (Ih.)  883 

18.  This  court  has  Jurisdiction,  under  thetwenty- 
flftli  section  of  the  Judiciary  Act,  in  a  Missouri 
lan<l  cause,  where  the  title  is  not  to  Ik;  determined 
by  ^ipaolsh  lawa  alone,  but  where  the  oonstruotion 
of  an  aot  Of  Ooogreas  Is  involved  to  sostaln  the 
title. 

(JhimUau  v.  Kckhnrt,  (;«4»  893 

13.  Thiscourt  hai^tiot  the  pow*  r  sotoaltera  former 
iiuindute  of  the  ciiiii  t  In  ilireet  landH  in  Klorida. 
whieii  liad  not  been  otfered  for  wili',  under  tile 
President's  proolamiition.  b.  b.-  iiieludeil  witJiin  a 
survey,  as  well  a>  ihnso  lands  which  had  been  no 
Offcrf-Hl. 

KX'iMiitt:  Sililxild.  (455)  337 

14.  A  citizen  of  one  State  can  sue  n  corporation 
which  has  bi-^'n  created  by,  and  tfan!«act,x  Its  busl- 
nt^sst  in,  another  State  (the  suit  iH-intr  hrouMht  in 
tiie  latter  State), althoug^h  some  of  the  memt>erHof 
the  corporation  are  nut  citizens  of  the  State  in 
which  toe  suit  is  brought,  and  althouirh  the  State 
tts^  nay  be  a  member  of  the  corporation. 
LomnfBt,  OfReintiiitl,aml  Charieaton 
MUnOroadOmpanyv.Letmm,  (487)  388 
15..  A  oorporatlon  created  by,  and  transacting 
bu<iinees  to  a  State.  Is  to  be  deemed  an  inhabitant 
of  the  State,  capable  of  belnv  treated  as  a  citizen 
for  all  purponcs  of  Bulnr  and  belnjr  sued ;  and  an 
averment  of  the  fact  tif  its  creation,  and  the  plneo 
of  its  residence  Is  sufficient  to  give  the  Circuit 
Courts  Jurisdiction. 

Id,  Oh.)  883 


JURISDIOnON-S. 

5»fe  AdmirnUy. 

1.  The  (  "ircult  Court  of  the  United  SUites  hiis  Juris- 
diction when'  a  promissory  note  in  iniide  by  a  elii-  ; 
len  of  one  Stall',  piiyubl'' to  nnotln-r  citizen  nf  ihe: 
some  State  or  bearer,  and  ttie  party  brifiKiuK'  the  1 
f  uit  is  a  <  iti/.en  of  a  different  State;  althotufli  upmi 
tin-  face  of  the  note  it  was  ezprecsed  to  be  for  the  ' 

HOWABD  1,  S,  8,  4. 


Mse  of  persons  rsaWUng  In  the  State  In  whMh  the 

maker  and  payee  Nved. 

Batitiaffee  v.  n'lOfains,  IS74)  78t 

9.  WborethecitisenshlpofthepartfesglvvsJuri*' 
diction.  Htid  the  legal  right  to  sue  Is  in  the  pwlnt- 
iir,  the  court  will  not  Inquire  into  the  residence  of 
those  who  may  have  an  equitable  iDterest  in  the 
claim. 

Id.  (//,.)  738 

A.  Thi.s  eourt  has  not  jurisdiction,  under  tlu' 25th 
seetion  of  the  J  udlciary  Act.  of  a  question  whether 
an  lirdinanee  of  the  corporate  authorities  of  New 
Orleans  docs  or  docs  not  Imintir  reliirfous  liltertv. 

I'et  moli  V.  FirMt  Muni(  i})<ilitii.  |.\S5<(  739 

4.  The  ("(mstitut ion  of  t!ii>  I'liited  St»itt!«  inaltes 
no  provlgion  for  prutei  tin^'^  the  citizens  of  the  re- 
t'lHTilve  States  In  their  religious  liberties :  this 
left  to  t he  State  oomwituOoBa  and  laws. 

Id.  (//j.i  73» 

5.  The  Act  of  February  a(Hh.  ISll.  authorizing.'  Ihe 
p«'oplc  of  the  territory  of  Orleans  to  form  a  <'on8ti- 
tutlon  and  State  government,  contained,  in  the 
third  section  thereof,  two  provLsos ;  one  in  the 
nature  of  instructions  how  the  coiKstitution  was  to 
be  formed,  and  the  other,  re8cr>'ing  to  the  United 
States  the  property  in  the  public  lands,  their  ex- 
emption from  State  taxation,  and  the  common 
right  to  navigate  the  MIsslsBlppi. 

id.  (J?>.)  T8» 

8.  The  first  of  these  provisos  was  fully  satisfled  by 
the  Actof  1813,  admitting  Louhdaoa  into  the  Union. 
*'OD  an  equal  footing  with  the  original  States.'^ 
The  conditions  and  terms  referred  to  in  the  act  of 
admission  referred  solely  to  the  second  pr«)\  iso.  in- 
volving rights  of  property  and  navigation. 

Id.  (IIO  738 

7.  The  Act  of  l«i6,  ch.  K3,  extendlnir  to  the  Inhab- 
itants of  the  Orleans  territory,  the  rifrhts.  priv- 
ilejfes.  and  ndxantaKCS  secured  to  the  nortliwcstei  n 
tenitorv  by  the  ordinance  of  17K7.  Imd  no  furtiier 
force  after  the  adoption  of  (he  Stiitc  eonstitullnn 
of  Ix)ulsiana,  than  other  acts  of  Coiikrn  -^s.  orK:iiii/.- 
Inif  the  territorial  Kovernment,  inid  htiuidiuK  in 
connection  with  the  ordinance.  They  are  none  of 
them  in  force  unlsM  they  wora  adopted  by  the 
State  constitution. 

hi.  (Ih.)  730 

8.  The  treaty  by  which  Luuislana  was  ceded  to 
the  United  States,  recognised  complete  grants,  is- 
sued anterior  to  the  cession,  and  a  decision  of  a 
Stale  court  against  the  validity  of  a  title  set  up 
under  sudh  a  grant,  would  ba  subject  to  revisal  by 
this  court  under  the  Itth  aeotlon  of  the  Judiebiry 
Act. 

MeDnnngh  v.  MOIaudon,  (003)  787 

9.  But  if  the  Stale  court  only  applies  the  local 
laws  of  the  State  to  the  oonstruotloo  of  the  gnint. 
It  is  not  a  decision  against  Ita  validity,  and  this  court 

has  no  Jurisdiction. 

Jd.  (Pi.)  787 

10.  Congress,  in  actintr  upon  complete  »;rHnt4», 
recognized  thcin  as  they  stood  ;  and  the  Act  of  11th 
Maj',  isa).  < onfirmiuK  such  as  were  rccomuiunded 
for  roiillrtiuitiiiii  by  the  rcKister  and  receiver,  had 
no  reference  to  any  particular  surveys. 

Id.  '     fUr)  787 

11.  .\  de<'ision  of  a  State  court,  thcn  fore,  which 
miiy  be  in  oppcrsitlon  to  one  of  th«'se  sur\  eys,  is 
not  aKaiunt  tlie  validity  of  a  title  existing  under 
an  act  of  ConKrevs  andthlaoourthas  no  Jttrisdlo> 
tion  in  such  a  case. 

M.  (V>.)  787 

12.  The  doctrine  of  this  court  in  1  Pc'crs,  M<i.  re- 
viewed and  confirmed,  viz.,  "that  the  Jurisdiction 
of  any  court  exercising  authority  over  a  subject 
nui)  be  Inquired  into  In  every  other  eourt  where 
the  procaedlnge  of  the  fonner  are  relied  on.  and 
bn>ugbt  before  the  latter  by  the  party  claiming 
the  benefit  of  such  proceeding." 

Lemu  of  Hkkeu  v.  Stewart,  (750<  814 

13.  Where  the  matter  in  dispute  is  below  the 
amount  necessarj'  to Kive  Jurisdiction  tn  this  c«)uru 
the  writ  of  error  must  ts-  dismissed,  on  motion. 

WinMtanv.TheVttilfdSlatrn,  (77  li  828 

14.  Where  a  bill  was  tlksl  on  the  equity  side  of 
the  court  below,  to  enjoin  the  nnirHl)iil  from  levy- 
luir  an  execution  upon  certjiin  pr(»perty,  wlileh 
execution  was  fnr  a  les.s  sum  tliiiii  lw<i  Tii<)U>-and 
d'dlurs..  an  app-'ul  from  a  dei  ree  ili-^iii  i-^Min^r  t  ln'  bill 
will  not  li(*  to  this  court,  although  the  entire  valuo 
of  the  property  may  be  more  than  two  thousand 
dollars. 

U<>.sx  V.  I'll  i:tiMM.  (T7b  884 

Vt.  The  Juri'idieMdn  id  the  court  diws  nut  de|>end 
u|Min  tJie  amount  of  any  eontin>r<'>>f  '"^^  "'"  '!:ima>ce 
which  one  of  the  parties  miO'  sustain  by  a  decision 
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ajcalcut  bim,  but  upon 
tween  theni. 

Amp  o.  Pre  nNmt. 


the  •mount 


in  dispute  ho- 
(771)  »»4 


jruisincnoN  -I. 

S«'«  Pnictii-f. 

I.  It  wa-H  the  provinre  <»f  the  wurt  bolowto  <l«'<  i<le. 
H»  matter  of  luw.  what  w«'rt*  thcdutlcH  of  the  rim  t 
enj,'ltt>'«T,  and  to  judtr*'  whether  Hnv  eviiimee  Imd 
!ie«  ii  ill  liircil  t'  luhiijf  to  ^h<^wt!l!lt  (it  iieriil  (initiof 
had  pei  iurined  any  M«rvie«>8  not  appcTtaiuinK  to  hia 
atBtion  it^  (  hiet  eritfitlt^KT. 

(ir.itini  )'.  rmtrd  Stnteit,  (80)  8S4 

S.  The  iiirUdiciion  of  this  court,  when  aoase  is 
brought  \ip  from  a  State  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.downot  extend 
to  qu<t>t  ions  of  evldonoe  ruled  by  that  oourt,  oa- 
lew  it  i>  !«otigbt  to  give  such  evidence  effeot  for 
otbei  puriKJWB  over  which  this  onurt  has  jnrlidlo* 

Mofhav  et  at.  V  miUm.  103» 

8.  The  second  section  of  the  Act  of  the  29th  of 
May.  1K»,  providing,  thftt  **  If  two  or  more  perwins 
b<'  jw'tiled  upon  the  same  quart<fr-«iH.'tJon,  the«ame 
mav  b<'  divided  between  the  two  Hi-st  aetunl  set- 
tlei->«.  If  by  a  north  and  nonth.  or  east  and  wi  at.  line 
the  settlement  or  Improvement  of  each  can  be  in- 
cluded In  a  half-quarter  (*eetir>ti."  refers  on!>  to 
tracts  of  land  contHinliijf  one  imiidn  d  uihI  -i\ty 
acre»,  and  docs  not  oi>orat«  upuu  one  eoutnuiiuK 
only  one  hundred  and  thlrty^threo  Msree. 

Jhyu  ufn  V.  Srtitt,  '.'>00>  I07B 

4.  Therefore,  where  tenants  In  i  iimiiiiom  of  a 
tract  (if  onehun<ln'd  and  thirty-thre<'  ii< n  s  appli^-d 
toa  StatJ-  court  for  a  partition  underthe  al>ov.-act, 
the  judjrnieiit  ol  tlial  conrt  cannot  Ih' reviewed  l>y 
this  court,  when  hrou>rlit  up  by  wi  it  ol  error  un- 
der the  tvventv-flth  section  of  the  Judiciary  Act. 
bi-(tnise  the  ritrht  asserted  docs not  ariee  under  an 
act  of  CongreHS. 

Id.  (Bhi  wn 

i.  Vhe  writ  of  error  must  be  diamiwed.  ,  

M.  <Jh.)  1075 

t.  Hw  Uattod  states  have  ■dt^ted  the  pHociple 
orijrfnellf  eetabllfhed  by  European  tuitions,  name- 
lyTthat  ueaDonirinal  tribcA  of  Indians  in  North 
Amerloa  are  not  re^-inl'M  a-*  the  owners  of  the  ter- 
ritories which  they  re-spe<  ti velv  oci  iipicd.  Their 
country  wa«  divided  and  paieellodout  an  if  it  had 
been  vacant  and  unoocui>ied  land. 

Unileil  Statfn  r.  Rnui  f-H,  ^VlTt  1105 

7.  If  the  proprlet;k' of  exercising  this  power  wen- 
now  an  op<'n  ((uesn'on.  It  would  be  one  for  the  law 
uiakinir  and  politieal  ileiMUtaMUt  Of  the  SrOTCm- 
ment,  ami  not  the  judicial. 

Id.  (J^<.>  1105 

5.  The  Indian  trilw-w  re«ldlii>r  within  the  territorial 
linilt8of  the  United  states  are  subject  to  tlieir  au- 
thority, and  wlic  re  tlie  country  occupied  by  them 
is  not  within  ttie  limits  of  any  one  ol  t lie  States, 
roii>;reH-;  mu\ ,  liv  law.  punish  any  offen»e  oouunlt- 
I.-'!  ihet.-,  no  inatterwbethertheoSenderbeawhtte 

man  or  an  Indian. 

Id.  (lb.)  1105 

9.  The  twenty-fifth  section  of  the  Act  of  aotb 
June.  U34,  extends  the  laws  of  the  United  Slates 
OTcr  the  Indian  country,  with  a  proviio  that  they 
sball  not  Include  punlshinentfor  **  erfmes  oommit- 
ted  by  one  Indian  against  Uiepenon  or  property 
of  another  Indian." 

hi.  Oh.)  1105 

10.  This  exception  dooe  not  embrace  the  case  of  a 
whit4>  man  who,  at  mature  aye.  Is  adopted  into  an 
Indian  tribe.  He  la  not  an  ^'Indian"  within  the 
meuninK  of  the  law. 

in>.)  uoB 

II.  The  treaty  with  the  Chcrokees,  concluded  at 
New  Kchnta,  in  IKl.),  allows  the  Indinn  C4)uncil  to 
uiake  laws  for  their  own  people  or  such  itersons  as 
liav.'  tonnected  themselves  with  them.  Rut  it  also 
prtivi.le'^  that  nueh  laws  shall  not  be  iiifon-ii-ieiit 
with  act«  of  Cbagreas.   The  Actof  li«M,  therefore, 

cootroip  and  ezpulM  the  tieatr. 

J(l.  (Uf)  HOB 

12.  It  results  from  these  |)rlnclple!j,  that  a  plea 
set  up  by  a  white  man.  alleirinK  that  he  hud  Imh'u 
adopted  ttv  an  Indian  tribi',  and  was  not  subject  to 
the  Juriedicilun  of  the  Circuit  Court  of  the  United 
StalMiienotTalM. 
^Td.  (7h.)  HOB 

JFRY-l. 

1.  In  case  of  a  collision  of  vestielH,  the  iiuestion, 
by  whos<>  fault  the  accident  happeiu'd.  Is  a  question 
of  fai  t  for  the  Jury  to  decide  upon  the  whole  of 
the  evidence. 

SmUh  ct  al.  v.  Vondry^  <»)  S5 


2.  Extrinsic  evident  may  t>e  uw><l  to  a.*.*rtihi 
the  true  import  of  an  aKTeein«'nt  of  iru  ir.iiit»^,  sal 
its  construction     matter  of  law  for  th--  i-urt 

Bell  <i>i<l  fif'tit  r.  Itrudi.  W  K» 

.3.  An  ad\'erti-<'riiriit.  annoiini  itur  the  vpan'  o 
of  itei-xons  who  Inei  b<  en  li\ iriir  fo;.'ether  sl-  r  »n 
HiKl  wife,  beinjr  aliowi-d  to  In-  trnen  Id  evl.kno- 
iMKler  the  circumstances  of  the-  <'ase.  the  qu*«!t<>a* 
whether  or  uut  it  was  inserted  by  the  pertV,  sa4  if 
so,  what  wefelileniotiTea,afeqiteatlooaeCB(ttte 

the  Jury.    . 

Jeir» Li -«»•*•  r.  J' ire//,  |B0 
4.  If  a  written  eontruct  bf-tween  the  naitlSfi  bt 
offered  In  evidence,  the  purport  of  which  v-  to 
show  that  the  parties  Uved  to|fether  on  snotltfr 
basis  ttian  marriage,  and  the  opposite  panj  either 
denies  the  authenticity  of  the  paper,  or  atlcget 
that  It  waa obtained  hyftand, the  oMWiHoii  whetkr 
there  waa  a  UMnlage  crnot  la  atili 


upon  the  whole  ofl    

Id.  ah^  tm 

jriiY-2. 

1.  The  uucstion,  whether  or  not  the  gaisianiar 
bad  sufficient  notice  of  the  failure  of  the  prindpsli 
to  pay  the  debt.  Is  a  question  of  fact  for  ttie  Jui2. 
Lnwnnoe  ».  MtiMmmit^ 
I  aneiaOD  ol 


2.  It 


of  law  whether  da* 


dlUganoe  haa  or  Sm  jMii^been  used,  with  ngard  » 


the  oolleotion  of  a  bill  of  exchange,  whenever  At 
facts  arc  ascertained ;  and  therefore  thepp  i«  no 
error  in  the  direction  of  a  court  to  a  jur}'  that  thef 
should  infer  due  dilijrenee  from  certain  lact^ 
where  those  faeti*.  if  found  by  the  Jury, ainuuule4 
In  the  opinion  of  the  court,  to  due  diligiraoe. 

Ilhi  tt  V.  P»e.  (iST'  5» 

3.  The  exact  time  of  the  birth  of  a  petitioner  f  « 
freedom  is  a  fact  for  the  Jury ;  and  a  prayer  ttjr 
oourt  which  would  have  excluded  the  ouos}dersi  <'C 
of  that  fact  wa.s  pro[MTly  leftned. 

.Adams  0.  iiu^ierta,  i4m  U» 


LANI^  PUBLIC-1. 
1.  ^rhecertUlealaof^noeetaryof  the 


Governor  of  Flortda  is  prima  faoU 
existence  of  a  grant  of  land. 


flftht 


UnUed  Staim  v.  AootUi,  a 

2.  The  Spanish  Oovemor  had  aathoHtjr  to  iaa* 

such  a  srrant. 

M.  p.  .^s 

3.  In  the  case  of  a  Brant  made  N-fore  the  i*ttj  ef 
January,  iHlrt,  it  is  valid,  althouirh  the  surv«»y  it** 
not  made  until  after  that  day,  provldrd  the  *uT\fS 
was  msde  before  the  ezehange  of  Saga. 

M.  (lb.!  « 

4.  It  is  not  a  R-ood  objection  to  oich  a  irrant  that 

tne  iH'  te;.  im<l  l)ounds  were  not  set  torth. 

'Ih.'  S3 

5.  .\  liiant  of  land.  "  bounded  east  by  tbe  il)^tf 

.Mobile,"  covers  llie  tCTOUUd  betWOSB  Mfk  WBMf 
ana  low  water- marks. 

Oltyqf  ifobfter.  EnuinweZ.  (■>  05 

LANDS,  prnLio  2. 

1.  Tlic  tract  of  country  lylntf  on  the  west  of  tkf 
Tennes,see  Kiver  was  not  Cher«ikee  countrr  to 
1779,  but  was  liable  to  be  taken  up,  und«T  tbr  tee* 


of  Virginia,  as  waste  and  unappropriated  lead.  _ 
PWt€rneld'it  Kx'n  v,  Clortt  flV  HO 

2.  The  Kentucky  Act  of  UD5  aMMed  to  tt» 
Chickasaw  country  on  the  weet  oC  tta  Hmmmm 
River  as  far  as  treaties  would  permit:  and  apan 
the  extinguishment  of  the  IndtaB  title,  tfaisaec  to- 


gether with  all  the  other  law% 

\  the  country. 

hi. 


3.  A  ctmflrmation  of  a  grant  of  land  tn  MlieuerC 
)f  l£9«L  to  Uie  original  nlaiaMmt  aad 


under  the  Act  of  _ 
his  letral  reprcsentatlree,  lovfai^b^ 

pel,  to  his  a»*iKnee.  _ 
.Sb*ddard     (il.  r.  *  ■fi.ii)i/«'r)i.  fi9M» 

4.  To  bring  a  case  within  the  wwn.l  siH-^lfwi  uf 
the  Act  fif  iraa,  so  as  to  avoid  a  conflrmatii^  tta« 
opposing  location  must  be  shown  to  have  t>r<ra 
made  under  •  law  of  the  United  fliates.  _ 

7d.  (J^<- 

5.  Tlie  holder  of  a  New  Madrid  c«Ttt:i.-:ktr  t*  \  • 
ritrht  to  locate  it  tmly  on  put^lic  land-  whi<  'i  itaA 
been  authorized  to  l>e  sold.  If  it  wh."  b^nfed  sa 
lands  which  were  reser«-ed  from  sale  at  th«  tuae  <g 
issuing  the 


igti 

Id. 

8.  There  was  no  reserratlon  froa 
land  claimed  under  a  Fremih  or 


aaSe^f 
tah  ttial^ 
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f  «  i-cn  May,  1?<2t>.  and  July.  1ki.'.    A  liH  utinn  unddrj 
a  Now  Muuriil  i  t  i  llflt  ato,  upuii  any  hind  oltiiined  i 
under  a  French  ni  Si'unixh  titU-,  not  orli>Twj8e  r"- 
aervtMl,  made  iu  thin  interval,  would  huvu  b«;on 
good. 

Td.  ilh.)  S69 

7.  ir  two  patents  be  iMued  by  tho  United  StatM 
for  tbe  wme  land,  and  the  first  In  date  be  obtained 
froudulentljr  or  agalnat  law.  It  doea  not  carry  the 

Iccral  title. 

hi,  (Ih.)  9B9 

8.  A  putont  is  a  mrrt»  ministerial  aet,  and  if  it  Ix- 
Issued  for  laud  reiR*rved  from  sole  by  law.  It  Is  void. 

Id.  l!f>.)  860 

9.  A  tJtJe  to  land  becomes  a  Iceral  title  when  a 
claim  la  conflrra(>d  by  Conu'n'^s.  Such  confirmation  ' 
is  H  higher  evidence  of  title  tban  a  patenC  because  : 
it  is  a  dinnit  mtint  of  tbe  fee,  whlcb  had  been  pr»>  < 
viou>«lv  In  tlif  I'liited  Sttites. 

10.  Tbe  ohliKiititm  ()f  |ierf»'Otln»f  titles  under 
8pHiiisb  ef)nceHHii)n,H,  whii  li  was  ii<-.iiiii<-d  i»y  tho 
I  »iit''<l  Statfs*  111  the  I^iui-iaiiii  treHt>,  wiis  u  j>o- 
litlriil  i)hli>fiiti>)ii,t<> l.ci  jirried  uiit  by  the  ievrl^latUf 
depaftnu-iit  ot  tlie  f^overuuieni.  ('uiijfn'.H.*,  inenii- 
tlnniiig  or  rcJeetlnK  eluitns.  aete<l  hh  the  MHiee^-^s'ii 
of  tho  intendant-uenenil :  and  txttb  «xerei«<Hl,  in 
tills  res]>cet,  a  portion  of  itovereisn  power.  i 

Chouteau  r.  Kchart,  {'M4)   898  ! 

11.  The  Act  of  CouKre«a  passed  on  tbe  13th  of 
June,  181S|  coaOrmlojr  tho  titles  and  claims  of  oer- 
talo  Cowna  and  viUakes  to  villaire  lots  and  com- 
mons, cave  a  title  which  is  paramount  to  a  title 
held  under  an  old  Spanlali  eonoenloo,  oonllmed 
by  Coo|rt««la  UK. 

id.  (lb.)  S93 

12.  This  eonrt  has  not  the  power  so  to  alter  a  < 
former  mandate  of  the  court,  as  to  direct  lands  In  | 
Florida,  which  had  not  been  offered  for  sale  under  i 
the  President's proclamatlon.to  be  included  within  j 
a  «urvu]r,  ss  weu  as  those  lands  whioh  had  been  so 
offered. 

Kr-iHirU  SUttHi'.il,  (455)  337 

l.'l.  Where  H  treaty  with  the  Indians  provides 
thitt  reJ»<Tvati(»ti!»  i>f  land  shall  he  made  for  two 
different  classi-sof  persons,  ana  that  the  Pronident  , 
>hull  have  th,   pow.-r  to  lualte  selectiotis  ti>r  the  i 
<>r|ili.iii  children  of  iliu  ludlaas.  he  caanot  select  a 
ros.  I  <.  atioii  nude  by  any  of  the  two  elawos  first 

inentioiieil.  I 
S4Ul)j  Lndii/  i  V.  Iii>lav<if  >  at.,  rvsi  i  :187 

14.  A  Krandinother.  livin)f  with  iier  Kruudetiildren,  | 
is  tho  bead  of  a  family,  and  entitled  to  a  rewrva- 
tioii ;  and  if  the  President  select  tbla  reservation, 
his  act  is  a  nullity.  I 
Td.  ah.)  387  ! 

16.  It  la  the  settled  doctrine  of  the  Judicial  De-  i 
partinent  of  tbe  Kovumment,  that  the  Treaty  of  1810 
with  dpaln  oeded  to  the  United  ScaAes  no  territory 
vest  of  the  Hlver  Perdldo.  It  had  already  been 
acH|uired  under  the  Louisiana  treaty. 

PtiUard'n  Let  u  V.  tUett,  (iN)  S91 

lA.  In  the  Interval  between  the  Louisiana  treaty 
and  the  time  when  the  United  States  t4K>k  pos- 
S(>H«i<in  of  the  country  west  of  tho  Perdldo,  tho 
.Spauiahirovornnient  bad  the  riirht  to  tyrant  permita 
to  »( ttle  and  improve  Uy  cultivation,  or  to  author- 
ize the  erection  of  eetaolisbnients  for  meehanlcal 

purp<  wes. 

Itl.  ilh.)  391 

IT.  Tla.'ne  incipient  eonci*ssionH  wer«'  not  dlsre- 
jranJ-'d  by  rotiKti'?*'*.  hut  are  reeojfni/ed  iu  the  Ai-tM 
of  UOt,  Uii^  and  1»19:  oud.  as  claims,  ore  within  the 
Aotoflttt. 

M.  (//.)  391 

IH.  That  Act  (of  ls:Mi  Ka\ 1  11  tifle  to  f  he  own,  i «  <»f 
old  water  lots,  in  MoliUe,  only  where  an  liiiDrovo- 
mcnt  was  made  on  the  r-ant  side  of  Water  Stre«'t,  and 
made  by  the  proprietor  of  the  lot  on  the  w<^t  side 
of  th:tt  str«»'t.  i^xu'h  person  could  not  claim  as 
riparian  proprietor,  or  where  his  lot  had  a  detlnitc 
limit  on  the  east. 

id.  .  (Jb.)  391 

LANDS.  PUBUO-8. 

See  Goofltltational  Law.  Lead  Mines. 

L  Under  the  Aet  of  181ft.  a  New  Madrid  oertUU 
cflte  could  be  looated  upon  lands  before  they  were 
offered  at  pubUc  stfe  inder  a  proclamation  of  the 
President,  or  even  aarveyed  by  the  public  sur- 
veyor. 

nnmiv.GamhU^  <S)  479 

I'hu  Act  of  1828  roco^i/cd  locations  of  this 
kind,  althousb  they  disregarded  the  sectional  lines 
by  whtoh  the  attrvqra  were  aftanraxdamade. 

Id.  (JbO  479 

How  ABO  1,  2,  3,  4. 


8.  Under  the  acts  of  MOS^  UOOk  and  UOT.  it  wa- nec- 
essary to  rtle  tbe  evidences  of  an  Inoonijiictc  >  luhn 
under  Fn  nch  or  Spanish  aiithoiity.  whi<  h  bore 
date  anterior  lo  the  1st  of  Octotter,  as  well  ad 

those  which  were  dated  snltseiiuent  to  that  <i:iv: 
and  in  eases  of  ueglect,  the  bar  provided  iu  tiiu 
acts  applied  to  both  classes. 

Id.  Ob.)  479 

4.  AtitlerestliwonapennittosBCIIeaiid warrant 
of  aurvey,  dateoTbefbre  the  lat  of  Ootober,  UUO. 
without  any  aetOement  w  survey  having  been 
made,  was  an  Incomplete  title  and  wttfaln  tiMae 
aois. 

l>i.  (lb.)  4TO 

a.  And  althoujrh  the  acts  of  18:24  and  1H28  removed 
the  bar  as  It  respet  ted  the  I  nltj'd  States,  j-et,  hav- 
ing execjiti  d  such  laixls  as  hatl  been  sold  or  other- 
wise dlspocM.*d  of  hy  the  (■nlt<'d  States,  and  saved 
the  ri>rhtsor  title  of  adverse  eljilmants,  these  acta 
[troteeted  a  New  Madrid  claiiu  wbtohhlld  beeolCK 
fated  whilst  the  bar  continued. 

/(/.  iU:\  479 

H.  In  inakltiLT  an  entry  of  liitid,  wlicri'  mistakes 
occui  whicli  ute  occasioned  by  the  iinpracttcsiliilliy 
of  !(-'■•  I  I.I m iiiK'  Ilic  rclath  e  posilions  of  the  objects 
i  iill"  .1  (or,  the  court  will  correct  those  mistakes,  ao 
tm  to  carrv  out  the  intentions  of  tin-  lociitor. 

( V»>(/)in/r.i /^jtK/'  i\.\iUini,  (|H7)  564 

7.  There  is  no  principle  of  the-  common  law 
which  forbids  individuals  from  a.ssociatin)f  to- 
ffetber  to  purchase  lands  from  the  Unite<l  States, 
on  Joint  account,  at  public  sale. 

OUKrv.Ptatt.  (888)  6M 

8.  When  the  purchaser  of  land  from  the  United 
States  luw  paid  for  it,  and  received  a  final  oerCtll- 
eate.  it  is  taxable  property,  aooordlnff  to  the  stat- 
utes of  Miohlgan,  aithouvn  a  patent  naa  not  yet 
btivn  issued. 

CamtU  9.8afoi(U  <441)  671 

0.  Taxation  upon  lautls  so  held  is  nut  a  violation 
of  the  ordinance  of  17S7,  as  an  "  interference  with 
the  primary  disposition  of  the  soil  i)y  Conirn-ss," 
nor  Is  It  "  a  Ui.v  on  the  lands  of  the  United  States." 
The  .State  of  Mtchlffau  could  rlyhttully  impose  the 
tax. 

Iii.  (If>.)   0  71 

10.  It  wa-i  c(imi>ete|it  for  the  State  to  ju'i.-.ess  and 
tax  such  lands  al  their  full  value,  th*-  ai -olutc 
property  of  the  holder  of  the  iltml  <  err  itii  at<  ,  .md 
In  default  of  payment,  to  sell  them  h»  it  ac  owned 
them  In  fee. 

Jd.  <1h.)  «71 

11.  In  «-as«M)f  contrf)\ersy,  a  court  of  c'lulty  is 
the  projMT  tribunal  to  i)revent  an  injurioii.s  act  l»y 
a  public  ofHci-r,  for  which  the  luw  mlifht  |flM  no 
adequate  redress,  or  to  avoid  a  uiultiplicit>  <>f 
suits,  or  to  prevent  a  oloud  from  being  oast  over 
the  title. 

id.  OM  671 

It.  Where  this  oomtbaaafllrmed  the  title  to  landi 
in  Florida,  and  referred.  In  its  decree,  tu  a  partlcu- 
lar  survey.  It  would  not  be  proper  for  the  oourt  !«• 
low  to  open  the  ca84>  for  a  rehearing,  for  the  pur. 
pcaeof  adopting  another  survey. 

ChnireM  r.  f '»u7e<l  SUtici,  (61 1 )  749 

13.  Tbe  court  below  can  only  executetheniandato 
of  this  court.  It  has  no  authority  to  disturb  tbe 
decree,  and  can  only  settle  what  remains  to  be 

done. 

III.  i/Z/.i  749 

14  The  Act  of  the  2«th  of  .May.  l-'sio.  providing 
for  the  lin.ii  settlement  of  land  i-lnitus  in  I'lorida, 
must  \»-  (diistrued  tii  contain  the  same  iiinii4itl"ii 
of  time  within  which  claims  were  t,.  (m  presented, 
as  that  provifled  by  the  Act  of  :£»<1  of  .Mav.  isa^. 

I'tiitfil  Stales  V.  Marriu.  itca>)  1R3 

\!>.  That  liinitatioti  was  one  year.  The  courts  of 
Florida,  therefore,  h;id  no  rlKht  to  ti  r-  i\ .■  u  i)eti- 
tlon  lor  the  coutlrniatiou  of  au  incomplete  c<jnc«>s- 
slon  after  tbe  86th  of  May,  UBL 

Id.  lib.)  763 

ir..  The  e)ise  in  15  Peters.  33i>.  enmlned  and  db> 
tiniruished  from  the  present. 

id.  </Ii.)  733 

17.  Under  the  acts  of  Ooturross,  providing  for  the 
subdivision  of  the  publlo  lands,  and  the  Inatnu^ 
tlons  of  the  Seeretary  of  the  Treasury,  made  tiitder 
the  Act  of  S4th  April,  IflSO,  entitled  *<  An  Aot  mak- 
iuK  further  provision  for  tbe  sale  of  the  public  ' 
lands,"  it  Istne  duty  of  the  surveyor- general  to 
lay  out  a  fractional  section  in  such  a  manner  tbat 
an  entire  ouarter'-seotlon  may  be  had  If  the  fnu^ 
tion  will  admit  of  it. 

Brmrn'*  I^Joter  r.  (Irmeiitit.  ftWIt  767 

18.  The  siirveyor-Kt'neral  has  no  rijfht  to  divide  a 
fractional  aection  by  arbitrary  lines,  so  as  to  pre- 
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vontftrejfHJiir<iunrtcr-s<'cfloM  from  Iwinir  taken  «p. 

Hriiwn'H  Lt■l*^'^^■  i:  Chnienti',  (ttTjO)  767 

10  The  treaty  by  whicU  Louisiana  was  ticnli-d  to 
the*  rnited8tate»»,n'c>ojrnlzcd  complete  grants  issued 
autorlor  to  the  wafiori.  and  the  decision  of  a  State 
court  aKatnst  the  validity  of  a  title  net  up  under 
Bueh  a  grant,  would  be  BUbJect  lo  ntvisal  by  this 
court,  under  the  :!5th  M-etion  of  the  Judiciary  Act. 

Mcl>m<mh  V.  .'HiUnwInn,  (ffl«)  787 

2().  But  If  the  8tat«  court  onl«-  ap|>lk«  the  local 
laws  of  the  State  to  the  construction  of  the  grant. 
It  ia  not  a  deeiHion  ugaluat  Ita  validity,  and  this 
court  bafl  no  Jurisdiction.  . 

Id.  ilh.)  787 

21.  Congn'88,  in  acting  upon  complete  granta, 
recognized  tliem  Oitthey  Rtood  :  and  the  Act  of  11th 
May.  isao,  conOrming  such  as  were  recommended 
for'i-ontlrniatlon  by  the  register  and  receiver,  had 
no  reference  to  any  particular  surveys. 

Jd.  ah.)  787 

S3.  A  derision  of  a  State  court,  therefore,  which 
may  be  In  ouposltion  to  one  of  these  surveys,  is 
not  aualnst  the  validity  of  a  title  existing  under  an 
act  ot  Congress,  and  this  court  has  no  Jurimliction 
In  such  a  case. 

Id.  int.)  787 

S3.  Uy  the  Treaty  of  1795,  between  the  United 
State's  and  Suain,  Spain  admitted  that  she  had  no 
title  to  land  north  of  the  ihlrty-flrst  degree  of  lati- 
tude, and  her  previous  grants  of  land,  so  situated, 
were  of  course  void.  The  country,  thus  Ijelong- 
Ing  to  (Jeorgla,  was  ceded  to  the  l.'nit«id  St.ate«.  Tn 
1802.  with  a  reservation  that  all  persons  who  were 
actual  settlers  on  27th  October,  179ft,  should  have 
their  graiita  contlrmed.  Congress  provided  a  board 
of  commissioners  to  exauime  these  grants,  and 
de<-lared  that  their  decUlon  should  l>e  final. 

Lew*  nf  HUkcy  v.  Ktewart.  am  814 

24.  The  Court  of  Cliancery  of  the  State  of  Mlssiii- 
slppi  had  no  authority  to  establish  one  of  those 
grants  which  had  not  been  bn)Ught  within  the 
pro\i8lon8  of  the  act  of  Congress.  The  claim  Itself 
being  utterly  void,  and  no  power  having  bcnm  con- 
ferred by  Congress  on  that  court  t«>  take  or  oxer- 
ci*'  Jurisdiction  over  it,  for  the  purjMise  of  impart- 
ing to  it  legality,  the  exercise  of  Jurisdiction  was  a 
were  usurpation  of  Judicial  power,  and  the  whole 
procei'dlng  of  the  court  void. 

Id.  int.)  814 

25.  The  certlflcateof  survey  alleged  to  have  been 
given  by  Trudoau,  (m  the  14th  of  June.  17Si7.  and 
brought  forward  to  BU!<tain  a  grant  to  the  Mantuls 
de  .Malson  Unuge,  declared  antedated  and  fraud- 
ulent. 

United  State*  v.  Kdig  et  nL.  (773)  8»4 

Sii.  The  circumstance  that  a  copy  of  this  pai>er 
was  delivered  by  the  Spanish  authoritlt?s  in  iHttt.  is 
not  ^ufnclent  to  prevent  lt«  authenticity  from 
being  Impeached. 

Id.  (Ih.)  8«4 

27.  I/cavIng  this  certificate  out  of  the  ease,  the 
Instruments  executed  by  the  Baron  do  Carondelet 
in  17U6and  rTl>7.  have  not  the  aid  of  any  authentic 
survey  to  asciTtain  and  tlx  the  limits  of  the  land, 
and  to  determine  Its  location. 

Id.  (Ih.)  8S4 

2K.  This  court  has  rep<'ate<lly  decided,  and  In 
cases,  too,  where  the  instrument  contained  clear 
words  of  grant,  that  if  the  description  was  vague 
and  Indefinite,  and  there  was  no  olTlelal  survey  to 
give  it  a  certain  location.  It  could  create  no  right 
of  private  property  in  any  particular  parcel  of 
lan<l,  which  could  be  maintained  in  a  court  of 
Juslid^ 

Id.  (Ih.)  8«4 

29.  An  equitable  title  Is  no  defense  in  a  suit 
brougiit  by  the  United  States.  An  Imperfect  title 
derived  from  Spain,  before  the  conceiwion,  cannot 
Im?  supimrt«Hl  airainst  a  party  claiming  under  a 
grant  from  the  United  States. 

Id.  (Ih.)  824 

ai.  The  Act  of  Ccmgress  of  the  29th  April,  IHIB. 
contlrmlnir  the  grant  to  the  extent  of  a  league 
square,  restricted  It  to  that  quantity,  and  i*annot 
be  construed  as  confirming  the  residue. 

Id.  (Ih.)  884 

81.  tfiuere:  Whether  the  acceptance,  by  the 
claimant,  of  this  league  square,  affected  his  title 
to  tlie  residue. 

Id.  (Ih.)  834 

LANDS,  PUBLIC— I. 

1.  The  holder  of  a  register's  certlflcate  of  the 
purchaAc  of  a  lot  in  the  town  of  Dubuque,  lawful- 
ly acqulre<l.  and  issued  by  the  i-eglster  under  the 
two  act«  of  2d  July,  1830,  and  %i  Man  h,  1K{7,  has 

1196 


such  an  equitable  cHtale  In  tiie  lot,  before  the  isra- 
ing  of  a  patent,  as  will  subject  the  lot  toskle  under 
execution  under  the  statute  of  low^a. 

Levi  V.  ThomiJMon.  il7» 

2.  The  doctrine  ct-tablishert  In  the  cnfv  of  CarmO 
V.  Safford  {6  Howard,  441i,  reviewed  and 
tinned. 

Id.  (/b.» 

3.  The  decision  of  a  .^tate  court  upon  the  merits 
of  a  controversy  t»etween  two  parties,  one  of 
whom  had  sold,  and  the  other  purchaiH^>d.  an  int^- 
est  in  lands  which,  it  was  thought,  could  be  Ac- 
quired as  Indian  rfwrvatlons  under  a  trenty  with 
the  United  Slates,  cannot  be  n-viewt-d  by  thi«  court 
under  the  twenty-ilfih  section  of  the  JadiciuT 
Act. 

Matieu  V.  Porter.  i»)  S7S 

4.  The  party  against  whom  the  State  court  de- 
cided, instead  «)f  setting  up  an  interest  uod«Y  the 
treaty,  expn^ssly  avcrre*!  that  no  righti>  had  U-ro 
obtained. 

Id.  (/h.t  87S 

3.  In  such  a  case,  this  court  has  no  Jurtodlctkm 
Id.  ilh.\  87S 

6.  ITnder  the  former  government  of  I^uixiaDa. 
the  regulations  of  0'll«-iliy.  (iayodo,  and  .Morales 
recognized  the  equitable  claim  of  the  owner*  (tf 
tracts  of  land  fnmtlng  on  rivem,  itc,  to  a  fwrtion 
of  the  public  lands  which  were  back  of  them,  aod 
after  the  cefwlou.  the  United  States  did  9*^  ab^'^ 

Jurdmi  ft  al.  r.  Barrett  ct  ai.,  t  ItHi  »*4 

7.  The  Act  of  Conirre*s  parsed  on  th*"3d  of  Marciu 
1811  extended  to  the  front  owners  prffercii«'»- to 
enter  the  land  iM-hind  him.  That  act  alsi^  prrjx  ide4. 
that  where,  owing  to  a  bend  In  tbe  rlver.eaoh  »  talo>- 
ant  could  notobtaina  tract  e<|uai  in  quantitv  oibr 
tract  alreadv  owned  by  him.  the  principal  oepuiy- 
8ur\*eyor  of  t-ach  district,  under  th»-  sur>enntm4> 
ence  of  the  surveyor  of  the  public  Uuida  south  ot 
the  State  of  TennewK-e,  should  divide  the  vacant 
land  amongst  the  claimanti*  In  such  a  manner  a»  to 
him  might  seem  most  equitable. 

Id.  <ih.i  M4 

H.  Tbe  Act  of  March  Sd.  IWS,  had  extend*^  tbe 
power  of  the  surveyor  of  lands  south  of  Tenn  -"»r» 
overtho  Territory  of  Orleans,  and  the  Act  <>f  April 
27th,  180rt.  had  directed  him  t^iap^iuint  two  jhjiki- 
pai  deputies,  one  for  each  district  of  the  ren  itury 
of  Orleans. 

Id.  (fL  .  »t4 

9.  Tbe  Act  of  March  Sd.  1831.  directed  th**  appotat- 
mentof  a  8urveyor-g(>neral  of  public  lands  in  L>>u>- 
slana,  after  tbe  1st  of  May,  1831. 

Id.  (/f..-  W4 

10.  In  March,  IKC,  therefore,  tbe  surveyor  of  put*. 
He  lanils  south  of  Tennesaee  bad  no  power  to  ap- 
prove a  survey. 

Id.  if7..t  M4 

11.  The  Actofl« II  reserved  for  the  public  all  su<* 
back  lands  as  wen-  not  corrc«ctly  taken  up  undrr 
that  act  by  the  proprietors  of  river  fn^ots:  sod 
those  who  did  not  enter  their  claims  in  time  did  o««t 
lose  whatever  equity  they  may  have  had  h«tfta« 
the  passwge  *)f  the  act. 

Id.  iW.'  9— 

IS.  An  unauthorized  survey  by  noe  of  the  ctatiD- 
ants  did  not  confer  upon  him  any  addltioaaJ 
rights. 

Id.  lib.  9t* 

13.  In  executing  the  acts  nfl890aDdl83S.clalmaBt» 
were  allowed  to  pay  for  the  largest  amount  which 
they  claimed,  but  the  precise  amount  due  oa  the 
exact  quantity  of  land  to  which  they  werv  entKM 
could  not  appi>ar  until  the  Hnal  survey. 

Id.  .  (f^.. 

14.  When  the  land  was  laid  out  Intorangrw.  U 
ships,  &c.,  the  survey  of  township  No.  II.  a| 
by  If.  S.  Williams.  Surveyor-Oenerml  of  L'^ 
settled  the  rights  of  parties  In  that  Township. 

M.  Ihj 

]■>.  .\  po»8«?iitiion  r>f  any  part  of  these  ' 
anterior  to  thix  survey,  cannot  be  Mi  i. 
f(  MKc  under  the  laws  of  LouisteML  b< 
Idi)d8  U-longed  to  the  United  8taM». 
p«-rsonH  In  ptisdession  were  trespaMsn. 

Id.  (IbJ 

ir>.  Under  the  Act  of  IKb,  providinir  for  tbt 
pointment  of  commtMioners  to  ejumitee  mmi 
cidi-  nn  c4-rtaln  claims  to  land,  and  tha  Act 
contlrming  th<ise  claims,  C«tniiTesa  dM 
to  adopt  the  l>oundary  lin(«of  tbedaliMi 
to  the  surveys  which  nad  been  laid  tMfoiVl 
mi'sioners:  nor  adopt,  for  any  purpose. 

dene*'  which  had  iK-en  presented  tn  toe  bnsrL   

Mnckau  et  aL  r.  DUltn^,  (d)  laW 

UOMTARP  1.  ?  I. 
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17.  A  decision  of  tlio  court  liolow,  cutting  off  all 
proof  of  the  correct ncf>8  or  iticorreotllMB  of  lUOta 
Burv'era,  whs  t ht-reforc  crronoous. 

Id,  (Ut.)  1038 

18.  A  survc>',  made  at  the  Instance  of  the  Inbab- 
Itanta  of  St.  LouiB,  for  the  purpose  ot  f/tmuMog 
their  claim  t6  oommoos.  In  due  form,  to  tbe  iNMrd 
«f  ooauKlMlOQmit  was  In  Its  nature  a  prtrate  sur- 1 
T0W,  not  bhidloff  on  tbe  United  StateiL  and  ba%-infr 
no  ntodlnv  Inlluenoe  oo  the  title  ot  aabaeqnent  lit- 
IgnntR. 

M.  <1h.)  1038 

19.  A  i>rivttte  Burvey  of  land,  claimed  uiidor  an 
old  Spiuilsh  oonceaslon  and  presented  to  the  t>oard 
of  commtaalonerg  appointed  under  the  Act  of  IsikV, 
to  not  oonoliulve  airtunst  the  party  pn^ontiriK  it  to 
ebow  thtj  boundarieti  of  tbe  claim,  but  is  proper 
erldeuce  to  tro  t/>  the  Jury,  who  »r«  to  dwide  upon 
He  Uniit.-^. 

LtJi  llUxv.  liramrll,  (449)  1051 

m.  Vmh  r  tbe  iicUs  of  182*,  183»J.  and  1828.  the  Dis- 
trict Court  of  .Mi!<!*ouri  was  uuthorlzed  to  r«'wlve 
petitlnii!*  of  chilnumts  toland,  until  rln  L'Cth  of  May, 
I82».  In  IKH,  when  cl;itm9  whicb  bud  not  been  pro- 
sentetl  wrre  HtHtnliuK-  uiuicr  a  bar,  ConKress  con- 
druieil  the  titli-  of  tbe  intiubitants  of  tlie  town  of 
St.  Louis  to  the  adjacent  commons.  This  act  was 
valid,  unlciw  tbe  opposing  claimant  tben  poeseflsed 
a  vested  Interest  wbtob  waa  proteoted  by  tba  Jxtnl- 
aiana  treatjr. 

/d.  (15.)  1061 

n.  Bt  Che  third  article  of  that  trea^,  tbe  inhab- 
itants were  to  be  protected  in  their  |iroper^. 

Id.  .      •(IbJ  1«« 

tst.  But  land  held  under  a  oonoeeslon  and  aurvey 
was  not  finally  severed  from  the  nqral  domain  and 
converted  into  private  property. 

M.  <lh.)  1051 

23.  The  power  of  irnmtlnK  the  public  domain  was 
in  Morales,  whn  i  <  -ii  ic*!  in  \pw  Orleans.  His  repr- 
ulatlons  were  in  fore*'  in  rpju'r  Louislitnii,  and  by 
tbcui  the  title  to  land  held  iiTiilt-i  n  c(>n('es.Hl(>u  and 
aurvey  was  not  perfected  until  ratified  by  him  and 
s  final  grant  Imed. 

M.  (lb.)  1061 

24.  Till?  power  was  ii\  ii  jfreat  dctrnse  a  political 
power,  ami,  by  the  treaty,  Ibe  I'uitrd  SUit4».s  as- 
sunie'l  the  wiine  exclusive  riKht  to  deal  with  the 
title,  in  their  political  and  sovereign  capacity.  The 
courts  '('Justice  cannot,  without  legtolatlon,  exe- 
cute the  iK>  wer,  because  tbebolderof  an  incomplete 
tttleiiasaoatandbiginooiut.  _ 

fd.  OM  10»1 

n.  A  confirmatory  act,  paaeed  by  OongTsas  in 
1836,  does  not  reach  liack  to  the  origiiml  eoneesaion, 
and  exclude  gntntn  of  the  same  land  made  in  the 
iotennedtate  time,  cither  by  Convrcss  itself,  or  a 
board  of  oommisslonera,  or  the  Oiatrlct  Court,  act- 
lav  under  ita  antborltjr. 

M.  (Ihj  I031 

3B.  In  the  .\ct  of  1K«,  Contrresa  bud  in  view  tlie 
situation  of  pcrnoiis  whow  titles  were,  by  that  Kct, 
confirmed  to  lnt:(ls  wIih'Ii  biul  bicii  previousiv 
granted  to  otlnTiH.  and.  In  or'liT  to  meet  the  ease, 
provided  that  such  conllrmeil  clHimiiiif;*  uiik'bt  tane 
up,  elsewhere,  an  amount  of  public  land  eijual  Ut 
that  wbleh  ther  loac 

7*1.  (Ih.)  1051 

27.  The  Conflrmatory  Act  of  1838  must  thercfort! 
be  construed  to  exclude  the  commons  which  had 
t>e**n  granted,  by  prerioua  aotli  to  the  town  of  Bt. 
Louis.      Id.  {lb.)  1051 

28.  These  acts,  and  a  surrey  by  the  proper 
public  offloer  In  IS12,  placed  the  title  of  the  town  in 
(be  same  oonditlon  aa  if  a  patent  had  been  laaued. 

Id.  (lb.)  1051 

M.  The  second  seoClon  of  fha  Act  of  the  SOth  of 
May.  1^.  providing,  timt  **lf  two  or  more  persons 
\w  settled  ui>on  the  same  nuarter-sectinn,  the  same 
may  bedivlde<l  between  the  two  first  actual  settlers, 
if  by  a  north  and  south,  «>r  cast  and  west,  lino  the 
mnt'lement  or  improvement  of  each  can  be  included 
In  a  half  nuarter-wction,"  refers  only  to  tracts  of 
land  containing  one  hundred  and  sixty  aen  h.  und 
doeenot  <)i>enite  upon  one  containing  only  one  hun- 
dred and  tbirtv-tbri>eaaNa. 

JJoxrurM  V.  SnitI,  (a(X>i  1051 

.'{0.  Tberefore.  wiierc  tenants  in  coinuinii  ut  .i 
tract  of  one  hundred  and  thirty-three  niTe«  uripiieil 
t<)  a  Statf  court  for  a  partitiim  under  the  above 
act,  the  Judgment  of  that  court  ( tianot  l)e  reviewed 
by  thiii  court,  when  tirouj^ht  up  by  writ  of  error 
under  the  t wenty-Uf tb  Msctluu  of  the  Judioiarv  Act, 
because  the  right  aaserted  doea  not  arlae  unaer  an 
act  of  OmgrciS. 

Id.  (lb.)  107ft 

Howard  1,  2,  8,  4. 


81.  The  writ  of  error  must  he  dismissed. 

JcL  (ihJ  lOTS 

LEAD  MINK.^-.I. 

1.  The  Act  of  Conjcrcw  entitled  '•An  Act  to  civ- 
Hte  adilitiiiiiiil  laud  districts  in  tbe  States  of  Uiuiois 
and  Mi-.si)iiri,  and  in  the  territory  north  ni  tlie 
State  of  Illinois,"  approved  June  28tb,  IKM.  does 
not  reijulre  the  I'l-esldent  of  the  United  State-  to 
cause  m  be  olTered  for  sale  tbe  public  lands  con- 
tainiiiMT  had  mines  situated  in  the  land  dlatrlcta 
created  by  wid  act. 

United  Statmv.Oear,  (tn  AM 

8.  Tbe  said  act  does  not  require  tbe  PreaMent  to 
cause  said  land*  containing  lead  ulnea  to  bo  sold, 
booaute  tbe  Mil  leotioa  of  ne  Aot  of  the  M  Wareh, 
1807.  entitled  "An  Aot  making  proviatoii  f«r  tike 
disposal  of  the  pubUo  landa  ntnated  between  tlie 
u;iiited  States  military  tnujt  and  the  Gonneet  'cut 
reeerve,  and  for  other  purpoaea,"  la  atlli  in  full 
force.      Id.  (7b.)  588 

3.  The  lands  containing  lend  mlne^,  in  the  Indi- 
ana territory,  or  in  that  part  of  it  nmde  into  new 
land  districts  by  the  Act  of  -Mth  .June,  IKM,  are  not 
.•subject,  under  any  of  the  pre-emption  laws  which 
have  be-  ii  pii-oied  by  ('oUKfeH'i,  to  apfCi^mptiOM  by 
settlcn*  ujKin  tlie]uiblic  land!«. 

III.  (//).!  583 

4.  The  4th  .H4-ction  of  the  .\ct  of  1834  do«  s  In  no 
way  rep^-al  any  part  of  the  ;itb  section  of  the  Act 
of  the  ;kl  March.  by  which  the  lands  coniiiln- 
ing  lead  mines  wore  reserved  for  the  future  dl.s- 
pcMalof  the  Dniteil  States,  by  which  grants  f<u  knid 
mine  tracts,  discovered  to  be  such  before  thej  inay 
be  bought  from  tbe  United  States,  are  declared  to 
be  fraudulent  and  null,  and  which  authoriz(>d  tbe 
President  to  leaae  any  lead  mine  which  bad  Imh^u. 
or  might  be.  discovered  in  the  Indiana  territory, 
for  a  term  not  ezoeedlng  five  jream.* 

hi.  Ob,)  AM 

&.  Tbe  land  containing  lead  mines,  in  tbedtetrleti 
made  by  tbe  Aot  of  VM,  are  not  aubJeot  to  pra- 
emption  and  sale  under  any  of  the  eglatlng  lawa 
of  Congress. 

Id.  {Ut.)  588 

fl.  Dia:KinK'  lead  ore  fn)m  the  lead  mines  upon  the 
public  lauds  of  the  rnitcd  States,  is  such  a  wa«teiui 
entitles  the  United  States  to  a  writ  of  injunction 
to  restrain  it. 

Id.  (lb.)  588 

LEXt  LOCI  coimu.cTna-4. 

flee  Oommerdal  Law. 

LIBEL— 8. 

1.  In  an  action  for  a  libel  it  is  not  Indiapcnssble 
to  use  the  word  maliokmaky"  in  the  deoiaration. 
It  to  suffldent  If  words  of  eqniralant  power  or  Im- 
port arc  used. 

White  r.  Xichidlx,  (286>  591 

8.  Every  publb-atlon,  either  by  writing,  prlntuiff. 
or  pietures,  which  eliMn^es  ufum  or  linputcK  to  uiy 
per«ion  that  which  renders  him  Hable  to  putiisli- 
nient,  or  which  is  calculated  to  make  bini  luluin- 
ous,  or  (kIIous.  or  ridii-ulous,  in  i/rinm  t'ncir  n  libel. 
Htid  ItJiplles  malice  in  the  mitbor  hiuI  publl.«her  ut- 
wanlH  tbe  person  concerning  wbum  such  publica- 
tion is  maoe. 

Id.  (Ih.)  591 

3.  Proof  of  malice  cannot,  in  those  cases,  l>e 
required  of  the  party  oomplainin>f,  bey<md 
the  proof  of  the  publication  ItJK'lf:  justification, 
excuse,  or  extenuation.  If  either  can  be  shown, 
must  prooeed  from  tbe  dofeodaat. 

R  (lb.)  B91 

4.  Privileged  oonununicatlons  are  an  exception ; 
and  the  rura  of  evidence,  as  to  suoh  caaes.  Is  so  ftu* 
changed  as  to  require  of  the  pbtf ntUT  to  bnng  home 
to  the  defendant  t  he  existenoe  of  mallee  aa  the  true 
motive  of  his  conduct. 

Privileged  communications  are  of  four  kind.s  : 

1.  When'v»»rthe  author  and  publisher  of  the  al- 
leged slander  lU'tcd  In  the /xir/n  rtd/*  dlseharKc  of  a 
public  or  private  duty,  lejfal  or  moral,  or  in  the 
pro9«'eution  of  his  own  rightrt  or  interest. 

2.  Anyt  hitig  said  or  written  by  a  master  In  giving 
the  character  Of  a  servant  who  nas  been  in  Ms  «m« 

ploynient. 

;i.  Word>  U!^ed  ill  the  course  of  a  le>?!il  or  jinlii-ial 
proceediiiK,  liowcvcr  hard  they  may  bear  u|)ou  the 
partv  of  whom  they  are  uwd. 

4.  Publication."*  duly  made  in  the  ordinary  mode 
of  parliameniary  prow-^Hllngs,  as  a  petition  printed 
and  delivered  to  the  members  of  a  committee  a|>- 
pointed  by  the  House  Of  Commons  to  hear  and  ex- 
amine grievanoea. 

ffl.  9m  Ml 
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L  But  In  these  capes  the  only  effi?ct  of  the  chuiiro 
of  the  rule  is  to  remove  the  Uiiual  presumption  ot 
malice.  It  then  becomes  incumbent  on  the  party 
coniplainiMK  to  show  malice,  either  by  the  con- 
Btnictlon  of  the  spoken  or  written  matter,  or  by 
fact^iand  circumstances  »H>nn«'eted  with  thtit  mat-  , 
ter,  or  with  the  eitUMti(m  of  the  parties,  adequate 
t^i  authorise  the  concluBlon.  ' 
White  r.  MrhoUj^,  (2156)  OOl 

i  Pro<»f  of  express  malice,  so  Riven,  will  n-nder 
the  publication,  petition,  or  protH»edinjf,  libelous. 
FaNehood  and  the  absence  of  probable  cause  will 
amount  to  proof  of  malice. 

/./.  (//..)  filLL 

L  The  Jury  belnjr  the  tribunal  to  determine 
whether  this  malice  did.  or  did   not  inark  the 
publicntion,  the  alleged  lilicl  should  be  submitted 
to  them,  and  the  court  below  erred  in  withhold-  i 
ioir  it. 

Id.  iih.\  aai 

LIEN-l. 

See  Uanks.  I 
LlEN-2.  I 

*'  A  lien  cuiinot  arise,  where,  from  the  nature  of  • 
the  contmct  b«'tween  the  partiet*,  it  would  be  in- 
consistent witli  the  express  terms  or  the  clear  in- 
tent of  the  contract," 

liaudal  V.  Itnmm,  (406)  aifi 


LlMITATIONS-2. 

The  c«>urts  In  Kentucky  haviuK  decided  that  an 
entry  wns  require«l  to  jrlve  title  on  a  military  war- 
rant, thi-*  court  decides  that  the  leirlslative  tyrant 
of  Virginia  to  her  oflicem  nnd  soldiers  would  not, 
of  MselY.  prevent  the  statute  of  limitations  of  Ken- 
tucky from  attachlnif. 

PorterHM'K  Kr'nt  v.  rinrh^  176)  1A& 

LIMITATIONR-a. 

1.  Where  there  has  been  a  tenancy  in  corarann, 
if  the  tenants  in  possetislon  only  claim  the  un- 
divided intcn.'st  which  was  held  by  their  immediate 
Rrantors,  it  Is  not  advers**  to  the  remaining  part  of 
the  title,  and  such  persons  cannot  avail  them- 
selves i>f  the  statute  of  limitations. 

Clumtr'K  LtitMc  v.  iMwkiun,  (fi74)  ^^t^ 

2.  liut  if  the  (K'cupants  entered  into  poMiession 
and  held  the  lands  for  more  than  twenty  years  Ik-- 
fore  the  commencement  of  the  suit,  by  a  purchase 
and  cliiim  thereof  in  entirety  and  wveralty,  and 
not  an  undivided  part  thereof  in  co-tenancy, it  is  an 
adverse  possession,  and  the  statute  of  limitations 
is  a  good  plea. 

III.  .  (lb.)  118 

LIMITATION— I. 

1.  Where  the  orifdnal  possession  by  the  holder  of 
land  is  in  privity  with  the  title  of  the  rightful 
owner,  in  order  to  enable  such  holder  to  avail  him- 
self of  the  statute  of  limitations,  nothing  short  of  an 
open  and  explicit  disavowal  and  disclaimer  of  hold- 
InK  under  thiit  title,  ntid  assertion  of  title  In  himaolf 
bii'OKht  home  ty  the  other  party,  will  sjitihfy  the 

ZcUrr'K  L'ltKtr  r.  fcVAvrt.  iZ'-'.k  m» 

'i.  The  l)ur<l«>ii  of  proof  i.xon  the  holder  toestabllsh  \ 
such  a  chancre  in  the  diameter  of  the  possession. 
/./.  ilh.)  Olfi 

3.  The  statutedoes  not  bi-(rin  to  run  until  the  pos- 
St-ssion  Ix-eiiMies  torti<)Us  and  wrrmjrful  l)y  the  dis- 
loyal acts  of  the  tenant,  which  must  be  open,  eon-  , 
tinned,  and  notoriou.s.  so  nt-  to  preclu<le  ail  doubt 
as  to  the  chanicter  of  the  holding,  or  the  want  of 
knowliMlife  on  the  part  of  the  owners. 

hi.  ah.)  nm 

i.  In  this  (««<•  thei-e  was  evidence  enouKh  jfiven 
U|«Mi  this  point  to  authorize  the  c<mrt  below  to 
submit  the  question  of  adverse  possession  to  the 
Jury,  and  advice  (hem  that  a  foundation  was  laid 
upon  which  tln'y  mlifht  pit?sume  a  Rrant  for  the 
purpo4,>  of  (luietin^  the  title. 

/'/.  (//).»  ftlfl 

L.  Although  courts  of  equity  (generally  adopt  the 
Stiitutt'S  of  lliiiltiition,  yet,  in  a  case  of  actual  fraud, 
they  will  Knmt  lellef  within  the  lifetime  «»r  either 
of  the  parties  upon  whom  the  fraud  is  proved,  or 
withiti  thirty  year.-*  after  it  has  been  discovered  or 
beetune  known  to  the  party  whose  rights  are  af- 
fected by  it. 

Mirluiwt  V.  Olrrxl,  jSgS)  1076 

ft.  Within  what  time  tt  conxtructivo  truat  will  be 
barred  must  depend  upon  the  circumstances  of  the 
case,  nod  the**  art*  always  examinable. 

Id.  (J/>J  1076 
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LIMITATION  OF  ACTIONS-1. 

1.  The  statute  of  limitation  of  Vinhnla.  pusH  in 
178.5,  barretl  the  ritrht  of  entr;-,  unie<«  suit  wu 
bn>UKht  within  twenty-years  next  after  theiscse 
of  action  accrued.  ThesaviuKS  an-  infancr.  onrcr- 
tun>.  &c.,  and  such  pennons  are  barred  if  tbrjdu 
not  briuK  their  action  within  ten  year*  next  afttr 
their  disabilities  shall  Ik*  removed. 

Mrritr'y  l^tuuc  v.  Sflftrn.  (SH  SI 

2.  Disabilities  which  brinf^a  pernm  wrthin  the 
cept ions  of  the  statute  cannot  b*-  piled  one  up<<o 
another;  but  a  party,  claindng  the  bt-nefli  of  tbe 
iiroviso,  can  only  avail  himself  of  the  disMt-tlity  tx- 
istinK  when  the  rlKht  of  action  first  accruM. 

/((.  (If.j  SS 

3.  What  c^mstitutes  an  adverse  potweasion. 

Id.  (Ih)  SS 

4.  The  ICKal  riffht  of  an  owner  of  land.  aJtbourli 
he  has  rccojfniwd  a  s»ile  of  It,  is  not  dt«tr>>yed  l>y 
hipse  of  time,  or  his  ritrht  to  briuK  an  ej(-<-tinent 
barred,  provided  ho  hii.s,  in  the  mean  Uioe.  t>rouffbt 
suit  u|>on  the  securities  which  be  took  whro  kr 
reeojrnlKed  the  sale. 

Ihwhatniim  tt  al.  r.  Upfhair,  (^  «t 

6»  Laps*'  of  time  is  no  defense  where  there  t«  »& 
unexecuted  trust  to  pav  debtiv  which  a  o>urt  of 
competent  Jurisdiction  nas  de<.>ided  to  be  unpaid 
in  point  of  fact. 

Hank  of  the  United  Stntfii  r.  BftrHy.  (1311  7» 

6-  There  must  be  conscU-nw, jfo«>d  taith.  and  rf- 
BCHiable  dilljrence,  to  call  into  action  the  powerf  of 
a  court  of  equity. 

.VeKniaht  v.  Taylnr,  t  jf.j  >  8« 

L  In  matters  of  account,  where  they  are  not 
barred  by  the  Act  of  limitatiims,  courts  or  eqmty 
refuH*'  to  interfere  at  ter  a  considerable  lapse  oif 
time,  fi-om  e^msideraiions  of  public  polu-y,  sihI 
fn)m  the  difficulty  of  doing  entire  Justlce,when  tl»e 
original  trunsacthms  have  become  obscured  by 
time,  and  the  evidence  may  be  lo$4. 

Id.  ilh.\  M 

!L  A  court  of  e«iuity  which  is  never  active  in  re- 
lief against  c-«mscience  or  public  convenii-nc»-.  t*» 
always  refused  its  aid  to  stale  demands  wbert-  thr 
party  has  slept  up<m  his  rights  for  a  grtmt  lonrtk 
of  time. 

Bttwmau  et  al.  r.  Wathen  et  aL,         drtH  #7 
Qi  Tberelore,  from  the  beginning  of  this  Juris- 
diction,  there  was  always  a  limitation  of  suit  in  tUs 
court. 

Id.  ilh.)  II 

liL  Every  new  right  of  action,  in  e<iuity,  that  ac- 
crues to  a  partv,  whatever  It  may  l»e.  mu>r  be 
acted  upon,  at  the  utmost,  wit  bin  twenty  rears. 
Id.  (/h.>  »1 

IL  Though  the  claimant  may  have  been  eai- 
barrassed  by  the  frauds  of  others,  or  diftrrsMd.  it 
Is  not  suthcient  Ui  take  the  case  on  of  th«>  rute. 

Id.  ilbJ  t7 

12.  And  It  is  the  same  whether  the  party  knew  of 
an  adverse  posM-ssion,  or,  thn>ugh  negbgraee  sntf 
a  failun>  to  lo<ik  after  their  interest*.  ;.erraittr<l  ttir 
title  of  another  to  grow  into  full  maturity. 

Id.  ,ib.>  'Al 

LOCAL  LAW— 1. 

See  Limitation  and  Actions. 
1.  Where  a  txilllslon  of  veaaels  occuta  ta  aa  B»> 

la 


occuvs 

glish  iMirt.  the  rights  of  the  part^ea 
the  provisions  of  the  British  statutea 
and  if  doubts  exist  as  to  their  true 
this  court  will  adopt  that  which  is 
their  own  courts. 

Smith  et  al.  v.  Omdry, 

2.  A  letter  of  guarante«'  written  Jib 
i^tates.  and  addrease<1  to  a  bouaa  in 
be  construed  acoconling  to  the  laws  of 

Bell  and  drnnt  v.  «ni«M, 

3.  The  law  of  the  State  of  Alabama, 
thorlxes  securities  to  rei}uire  of  tbe 
with  to  put  the  liund  in  suit  ■calitat 
and  absolvm  the  eeeurity,  unless  tha 
menoes  suit  against  the  principal, 
a  case  where  the  jMirties  (prwdpU 


u 


unite  In  a  Joint  and  several  i   

EUta  et  al.  v.  Jantm^  Admr. nf  Iteylor,  (UK)  tt 


MAISON  RnrrjF  « 

1.  The  ecrtlfloatoof  sut\   , . . 

given  by  Tnideaa,  on  ttn  ;ii«,nW^aMi 
r)n>uirht  forward  to  snst  '  -I  i  w  h>'  t  Out  HaiiyaA 
iU'  Maixiui  Rouge,  dei-hti i. <l  (<•      aotaditfai  tmA 

fraudulent.   

rulte>;  SlfxJ,A  f.  Kitiget  ol.,  fT* 

HoWAftD  I.  2,  S.  4 


Obmbrax.  Ikdkx. 


2.  Lwivinfr  the  <-«  rtitiiut<"  out  of  the  ch8«s  tht  in- 
strnmcutw  Hsrctiii  il  !>>  tin-  ikiroii  (!<■  ( 'aroiulfli  t  in 
i7".»'>  ami  17\»7.  havf  not  the  niil  of  uii\  auihciitic 
survey  to  tuucrtuiii  and  tlx  tbo  Umlt«  of  thi  land 
and  detemilM  Ita  location. 

Id.  <ll>.)  824 

MANDAMUS-^ 

1.  Where  a  party  hM  worted  to  and  obtained  a 
mandamtu,  be  cannot  afterwards  prooead  In  nn- 
otber  ault  for  the  tame  oauae  of  aotfon. 

XcfHfail  V.  SMtt»  et  at.,  <n>  MM 

MARINE  COKPK  .1. 
A  brrvft  flfhl  ofli<!erof  tin- niarii)e  t-orps  1,h  not 
antltlexl  l>y  'nw  to  brevet  pay  uiul  mtioiis.  hy 
roaaoii  <>f  his  i-omnuuulinK'aHcparatf  poi^t  or  ^'tation, 
if  tbe  f'Ti-f  utui'T  his  troiiiuiatid  would  not  (.Mititle 
•  brevet  fU'hl  otlie<  r  of  iiituiilry  of  a  s-iniihir  K'ade 
to  brevet  pay  and  i-utions. 

fuUiil  SUltft  v.  Fill  iii'tn,  (.Vitl)  784 

2.  Th«'  Aft  of  IKM.  chai.  1;:.'.  d«H>  nut  rcp'-al  the 
Ist  s«'ctlon  of  the  Act  of  isls.  ri-KulutiiiK  thf  pay  and 
onolutnenta  Of  brevet  oflloerB. 

Id.  ah.>  784 

8.  The  5th  M  otion  of  the  Act  of  30th  Junt-,  1834,  l« 
a  repealof  the  Joint  resolution  of  the  two  bouscsof 
Congreits  of  the  2r>th  May,  IFlSi,  respecting  the  pajr 
and  etuoluineuts  of  the  marine  corpa. 

Id.  (lb.)  n* 

4.  By  force  of  the  Amy  Bevulatton  No.  luS,au- 
tiiorizuiff  the  tauee  of  double  ratlooi  to  olBcere  ootn- 
mandlng  departments,  poeta,  and  arsenals,  a  brevet 
Held  officer  of  marines  Is  entitled  to  double  rations. 
Sut  the  faot  moat  be  shown  that  behadsuctiacoiu- 
aaand  of  a  poet  or  arasnal  at  whloh  double  rations 
had  been  allowed  aooordlng  to  the  army  reffula- 


Id.        '  (lb.)  784 

5.  The  fact  of  appropriations  having  been  made 
by  Conirress  for  double  rations  does  not  determine 

what  ofBcors  are  f-nf  ltle<l  to  them. 

/d.  (Ih.)  784 

6.  A  bre\  et  Held  oHic«'r  of  tiie  marine  c<»rpH.  coni- 
mandin^ra  "cparate  po^t,  witlioiit  aconnnand  t  ipial 
to  his  bn  %  «'t  rank,  is  not  entitled  to  brevet  pay  and 
eniolununts.  Ibit  it  8ucli  bivvei  olfieor  is  a  captain 
in  the  line  of  hi-  i-ori>F,  and  in  the  actual  t'oinniand 
of  a  company,  wherla  r  he  In  the  cnitiniand  of  a 
post  or  not,  be  iseutitled  to  the  ct>mpcn-'ation  ^iven 
by  tbe  2d  seotloa  of  the  Act  of  theSd  .March.  ]>C7. 

Id.  (  /?>.)  784 

MARUIAGE-1. 

1 .  The  deelai-atlons  of  a  deceased  member  Of  a  fam- 
ily that  tbe  parents  of  it  never  were  married,  are 
admissible  in  evidence"  whether  bis  connection 
Wltb  that  fatrdly  was  by  blood  or  marriigre, 

JetreU'K  Loc-t  f  i\  Jfu  en,  (219)  108 

2.  The  acts  and  declarationg  of  the  parties  belnjj 
(riven  In  evidenee  on  both  sliU-t  on  the  iiuostlon  of 
inarriajre,  iui  niU  crti^i  iiu'nt  annouiu'inir  their  sep- 
aration, and  aiipearlnibf  in  the  prlncliuil  cotn- 
mercial  pajier  of  the  place  of  their  resilience,  im- 
me<liatel>  afff-r  their  separ>itl<in,  is  part  of  the  teji 
ofj'tii.  and  !ulmis>*ible  in  evidenee.  W  lietlii  r  or  init 
it  wa.H  in»orted  by  tbe  party,  and  if  it  whh,  wha'  were 
bla  motives*  are  qnesoona  of  fact  for  the  Jn  ry . 

Id.  (]t,j  108 

3.  If  a  written  contract  l>etwten  the  jmrties  be 
offere<l  in  evidence,  the  purport  <»r  wldeii  i.stoHhf>w 
that  tbe  parties  lived  together  under  another  IkisIm 
than  marriage,  and  tbe  opptisite  party  either  dc- 
Dlee  the  aatheatleity  of  tbe  paper,  or  alleges  that 
It  was  obtained  br  fraud,  the  question,  whether 
there  was  *  marriage  or  not.  Is  still  open  to  the 
Jury  u  ponjhe  wh<rie  of  the  evidenee. 

.    M-  W  <ib.)  108 

4.  The  eoort,  being  equally  divided,  were  unable 
to  exprera  an  opinion  upon  tbe  following  ques« 
tiona,  viz.:  i.  Whether,  "  if,  before  any  sexual  con- 
nection between  tbo  parties,  they,  in  the  presence 
of  her  familv  and  friends,  ajcreed  t^  marry,  and  did 
BftfTwiirds  live  tosrcther  bs  man  and  wiixj,"  it  was 
a  le^ral  inarrijiRe,  and  the  tie  indiwiuluble  even  by 
mutual  eorifseiit :  and.  2.  Whether.  "  if  the  enntraet 
be  II,.!  le/f<  /  I  t  lin!  >li  pi'  •"■  ii I i ,  nni\  reiiial 1 1>  w  ithout 
cohal'itation,  or  If  'nadc  ^i<  r  rt  il>a  <lc  /ii'ii)..,and  be 
followed  by  consunur.at  ii in.  '  it  amounts  to  a  valid 
roarriajfc,  which  tti<  pm  t n  s  .  t><  in^r  competentas  to 
a^e  and  (ronuent>  i  .ionot  :\\  r  .  and  Is equally  a** 
blodiniras  if  made  in  <<i<-i<  kt/i.viVc. 

id-  (JbJ  108 

MAR."^HAL-8. 

I.  A  marshal  ix  not  authorised  law  to  reoelve 
anythlnir.  in  dischaifre  of  an  exeoutlao,  but  gold 

UOWAKD  1.  2,  3,  4. 


un'l  sih  er,  unless  t li a  pl«ltiH<r Mthftriaw bim  to n- 

eelve  soinetliinK  else. 

.McFarliiixi  i\  (iirin,  I'A't  700 

A  marshal,  like  a  !<heriir,  in  bound,  utt«*r  the 
expiration  of  his  term  of  offliv,  to  comf)lete  an  ejc- 
ccution  which  hjw  come  (o  lii.K  hand;*  liurinff  his 
term;  and  an  execution  in  never  completed  until 
the  money  is  made  and  paid  over  to  the  plaintilT,  if 
Itia  praoUoable  to  nwke  It. 

Id.  Ub.)  790 

MABSHAL^ 

.S'c  Prjictice. 

1.  A  1)111  in  clianeery,  which  n  i  lf<  >  tluit  the  tfun- 
plainants  had  rccovcre<J  a  jiidvnient  at  law  in  a 
court  of  the  United  States,  upon  which  an  execu- 
tion had  iHfliied  and  been  levied  uptai  certain  proi>- 
erty  bythc  marshal;  that  another  person,  claiininK 
to  Bold  the  property  levied  upon  by  virtue  of  some 
fraudulent  deed  of  trust,  bad  obUined  a  prooees 
from  a  State  court,  by  which  Uio  sheriff  haa  taken 
tbo  property  out  of  the  hands  of  the  mandial*  and 
prayinK  that  tbe  property  might  be  ecrid,  oaimotbe 
sustained. 

Kimx  c.  Smif/i,  (298)  98S 

2.  If  the  objtJCt  had  »)een  to  set  aside  the  dMMl  of 
trust  as  frauauleut.  the  fraud,  with  tbe  fio  t^  con- 
nected with  it,  should  have  been  alleged  in  the 
bUL 

M.  ah.)  983 

3.  There  exists  a  nhiin  remedy  at  law.  The  mar.-hul 
miyht  have  brougot  trespass  ajralnst  tbe  abeoriff,  or 
applied  to  the  court  Of  the  United  States  tor  an  at* 
taohment. 

Id.  (IbJ  999 

.MAKYLAND-1. 

A  t)e<iuesf  of  fretHlom  to  a  slave,  under  the  laws 
of  Maryland,  stands  on  the  .>tamc  principles  with  a 
bequest  over  to  a  third  person.  Such  a  ik'quest  1^  a 
Speisifle  legacy. 

WUliamt  r.  Anh,  (1)  S6 

MARYLAND  2. 

I 

!  1.  Under  a  statute  of  Maryland,  passed  in  178S. 
the  Chancellor  utn  decrees  sale  of  land  upon  tbe 
application  of  only  a  imrt  of  the  heirs  ioterrated; 
and  as  he  had  jurigdlction,  the  record  must  bv 
received  an  ciwulu^ive  of  the  rights  adjudicated. 
Slnir>r'Hj,t.KKecv.Luitti,  (43)  178 

'I  he  decree  of  the  Chanc«dlor  must  be  construed 
t-o  cf>n form  to  the  wile  prayed  for  in  the  petition, 
I  and  aulhfirized  by  the  will ;  and  a  -  th  l  eyonduiat 
is  not  rendere<l  valid  by  a  Unal  ratilicatioa. 

id.  (ib.)  179 

MASSACH  C8ETTB-4. 

See  Bouodarlea  of  States. 


MIBSiaSIPPI-S. 

Statutes  of  Mississippi  oonstmed. 
McNutt  V.  Bland. 
Olofn  ».  flrasdioos. 


1.18 
ft 


MOUTGAGE-^. 

1.  Where  a  mortKaRc  i.i  iL**i>rn4-<l  liy  an  executor 
to  a  distributee  of  an  estate,  and  ttu'  propertv  sells 
for  li-ss  than  the  nominal  amount,  the  distributee 
is  not  rcHjiotmUde  for  the  ditTerenee,  inoasehehfie 

,  acted  witli  roikI  faith  and  diligenoe. 

,        HnninKirjfK  Adm'rv.  Lewtt,  JBc*ro/ 

f  H'.i.Wmh!/?oji.  (14)  30 

!  2.  \  State  law,  pawd  nubseijuenf !y  to  the  e.\e- 
cutiim  of  a  ujorttraKc,  whieh  dfclat that  the 
equitable  estate  of  the  morttra^f  or  shall  not  t»e 
extinguished  for  twelve  monthn;  aft<  r  a  sale  under 
a  decree  in  chancery,  and  which  preverits  anv  sale 
unless  two-thirds  of  tbe  amount  at  which  the  prop- 
erty  baa  been  valued  by  appraisers  Khali  be  biii 
therefor.  Is  wmiin  the  clause  of  the  tenth  <m><  tion 
of  the  first  article  of  the  Constitution  of  the  United 
States,  which  prohibits  a  State  from  passing  a  law 


(811)  14S 


Impairing  tbe  obligation  of  coDttaotsl 
Bronion  V.  Xuiefe  ct  ol., 

MOItTOAOBS-4. 

1.  There  wei-e  two  statutes  of  the  State  of  Mlchi- 
I  »ran.both  patv*4'd  on  the  wime  day,  iiamelv.f  he  12th  of 
I  April,  isyr.  One  was  '.\n  \<t  f<>ntvri)\\:u  il(  .■ds 
and  convcyantvs."  whieh  direvt'  il  that  sMch  deeds 
or  conveyances  should  Im-  rcc<»rdcd  In  the  o  of 
retrister  of  probate  for  the  cotinty,  or  reifister  for 
tbe  city,  where  such  lands,  &c..  were  situiUed.  nUs 
act  became  operntive  from  its  passage. 

Btal»v.HaU,  (gt)  sen 
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•OvmuiAL  Imobx. 


5.  AnotherwM  An  Actoonoerntng  inort^affes,"  | 
whioh  provided  "that  every  morttfutre  hvUig  proven  I 
or  acknowledged  aooordug  to  law.  may  be  rw- 1 
toUffod  In  the  ouunty  la  wmoli  the  lands  or  tene- 
ments so  viortgnged  are  attimted."  Tbis  uet  did  | 
not  gu  Into  operation  until aBvanUmonthH  afttr  its 
naiicuiKe. 

BenifvHaU.  mi  »65 

8.  In  the  caite  in  question,  there  were  two  mort- 
gages, both  inulutllug  tiie  same  property,  in  tiie 
city  of  Detroit,  Wayne  ('ounty,  one  of  which  wmb 
reoorded  in  the  city  registry,  and  the  otlier  in  t  lie 
couo^  reffstry. 

hi  ail  >  866 

I.  TlicseBtatulw  ur»'  not  ho  contmrjMjr  repuifiiaiit 
to  each  other  as  ueoesdarlly  to  imply  a  eonrnulic- 
tton.  Both  eaa  ■trad. 

f'l.  Uli.)  865 

•j.  Tlif  recording  of  tli«  prior  incirtgajre  in  the 
county  regiiitry  was  suffloient  to  give  it  validity 
and  priori^. 

Id.  (/>>.)  865 

6.  Statutes  wiiloli  apparently  conflict  with  each 
other  are  to  ba  rccouclled,  ait  ttu- ha  may  be,  on 
any  fair  hypothe-<ii^,  and  validity  given  to  each  if  it 
can  be  and  is  neceseMiry  to  oonfomi  to  usages  un- 
der them,  or  to  preserve  the  titles  to  property  un- 


Bonu  c 
disturbed. 


(lb.) 


HEQHUES  ASD  BLAVia-l. 

A  slave  is  capable  of  receiving  a  beqneat  of  free- 
dom upon  the  napi>eniiig  at  a  oontlDgaunr  which  Id 
not  too  remote.  Such  a  l>equest  is  a  spodflo  legacy. 

WaUamit  V.  Axh.  (1)  85 

NEGiiOES  AND  8LAVES-2. 

1.  An  inhaliitant  of  Wnnhinfrton  County,  in  the 
DIfltriot  of  Columbia,  cannot  purchnsic  a  Hlave  In 
Alexandria  County,  and  carry  him  imo  Washing- 
ton County  for  »ale.  If  he  does,  the  slave  will 
beoome  entitled  to  bla  f reedmn. 

n)i<.,le,-  V.  ReU,  (397)  314 

2.  ^^'llCIl  tiie  record  does  not  nhow  wlu'ther  or 
not  the  two  altcstitiK  witnessfs  to  a  deed  of  luanu- 
nilssion  in  Virirlnia  wi  re  im  smt  in  court  at  the 
time  when  the  irrantor  acknowled(re<l  it,  and  the 
deed  Iteelf  is  forty  years  old,  it  would  Ix"  error  in 
the  court  to  instruct  the  Jury  that  the  petitioner 
was  not  entitled  to  freedom. 

A^lamt  V.  RobetiM,  (4M)  349 

8.  The  exact  time  of  the  birth  of  the  petitioner 
was  a  fact  for  the  Jury :  and  a  prayer  to  the  oottct 
wkioh  would  have  excluded  tqe  consideration  of 
that  fact  was  properly  refuted. 

fd.  (lb.)  M» 

PARTNBi<SHIP-2. 

1.  Although, by  the  general  rule  of  law.every  »art> 
northip  la  al.«solved  by  the  death  of  one  of  the 
partners,  where  the  articles  of  copartnership  do 
D'lt  stipulate  otherwise,  yet  either  one  may,  by  his 
will,  provide  for  the  continnanc-c  of  the  partner- 
ship after  bis  death:  and  in  nuikin),''  thin  provision, 
he  may  bind  his  whole  estate  or  only  that  portion 
of  It  already  embarked  in  tlie  partmiibip. 

Burn-fll  r.  rmrnmiet  {TM)  378 

2.  But  it  will  requIrL'  the  most  clearand  unambitr- 
UOU8  lnD{fua>f<-.  demonstratinK  in  the  most  positive 
nitinncrthat  the  testator  Intended  to  mak<  IiiM  nnn- 
eral  assets  lialde  for  all  debts  contracted  in  theoun- 
tinned  trade  after  his  death,  to  juattf^ the COUrt  in 
arriving  at  such  a  conclusion. 

Id.  (P..)  878 

.').  A  Jury  cannot,  a»  a  matter  of  direction  from 
the  court, presume  the  existence  of  a  deed  from 
one  of  the  members  of  a  firm  to  the  firm,  upon 
m>condiury  evidence  that  from  the  booka  of  the 
partnership  it  appeared  that  vartoua  acta  of  own- 
ership over  the  property  were  exereleed  by  the 
firm. 

Hdnson  rf  al.  v.  Ettftncr'n  Lrjinee,      (flB8)  dl6 

PATENT  KIOHTS— 1. 

I.  If  a  p<  r«on  employed  in  the  manufactory  of 
another,  whllf  re<v'lvlnur  wages,  makes  experiments 
at  the  exi»  iiM- iind  in  tlie  manufactory  of  his  em-, 
plover;  has  his  wages  increased  In  consequence  of 
the  useful  result  of  the  e.xiM'rlment- ;  ituikes  the 
article  invented  and  (>ermita  tils  emi>loyer  to  usw"  it, 
no  lomiM  tiK  ition  for  lt«  u.se  being  paid  or  demand- 
ed, and  then  obtains  a  uatent,  these  facts  will  Jus-  | 
tify  thepreeumptlon  of  a  lloenae  to  use  the  Inven- 
tion. I 


'wed  patont,  after  a  surren'ier 
is  substantially  for  a  dlflefvat 
■tloofortlieJaE7.  and  aot  tm 


2.  Such  an  unmolested  and  notorious  um>  of  th*'  to- 
rention  prior  to  tbe  application  for  a  (latent.  will 
biiny  the  esse  within  the  provisloms  of  the  ^th 
tiOQ  of  the  Aotof  im,  cb.  88. 

Id.  (ibj 

8.  Tbeasiifneeaof  apntcBtrlKbttnteit  m.  

to  the  legal  oonaequencea  of  the  pieytoui  meta  af 
the  patentee. 

/./.  *  (AJ 

4.  The  Utband  lAth  sections  of  the  Aetof  ttL 
357,  preserlbe  the  rules  which  must  govern  oo 
trial  of  actions  for  the  violations  of  patent  ligbls; 
and  these  sections  are  op<-rative,  so  far  aS  they  est 
appMuabte,  notwithstanding  the  patent  may  hsf* 
been  granted  before  thepa— igeof  the  Act  of  vm. 

5.  The  words,  "any  newly  inv»'nt«'d  niacnme,  tns»- 
ufacture,  or  composition  of  inntter,"  lo  the  Tlh 
m'Ctlon  of  the  Act  of  iKfi*,  hav.-  the 
as  "invention,"  or  "thInK  patented." 

Id.  (AJ 

PATENTS— I. 

1.  When-adefectivepatent  had  been  ■'urrendeivd. 
and  a  new  one  taken  out,  and  the  patent'^  bn>u»'ht 
an  action  for  a  violation  of  his  patent  ritch:,  la>iaff 
the  infringement  at  a  date  trubNsequent  to  that  of 
the  renewed  patent,  proof  of  the  use  of  the  tbiog 
patocted  durlnc  the  interval  between  the  orig- 
inal and  renewed  patents  will  not  defeat  the  acti.io. 

fttimmm  V.  WutehtMer  BalOnmd   

2.  The  seventh  section  of  the  Act  of  MarcbiL  Ml^ 
ha<f  exclusive  reference  to  an  original  appMeatioB 

for  a  patent,  and  not  to  a  renewal  of  it. 

hi.  lote 

3.  An  original  patent  l)elng  desttxiyed  by  ilw 
burning  of  the  patent  offlcc,  and  the  only  record  of 
the  specitloatinns  tvinir  a  publication  in  the  Frank* 
lin  Journai.  the  olaim  is  not  limit*.^  by  ttiat  po^ 
lloation.  because  the  whole  of  the  apecMcattoos  an 
not  set  forth  In  It. 

lit.  tlhj  u 

4.  Whether  a  renewed 
of  a  defective  one. 
Invention,  ia  ft 
the  court. 

if.'.t  I0?0 

5.  As  tbe  thirteenth  section  of  the  Act  of  l-OI 
nrovides  for  the  n-newal  of  a  patent,  wherr  it  *bali 
ba  "  inoperative  or  invalid  by  reason  of  a  deffi-tirs 
or  insufficient  description  or  spedflcatino,"  "  If  tbe 
error  shall  have  arlMn  by  Inadvertenoe.  accidmt, 
or  mlatake,  and  without  any  fraudulent  or  drce^ 
tive  Inteotkm,"  the  fact  of  the  granting  of  the  r»> 
newed  patent  doees  all  inquiry  into  thn  «jMeaai 
of  InadTertenoe,  accident,  or  mlatakcv  mid  Inavui 
open  only  the  question  of  fraud  for  the  Jonr. 

Id.  ^a^ 

6.  The  eighteenth  section  of  the  Patent  Act  «f 
1888  authorized  the  extension  of  a  patent,  on  the 
appUcntion  of  the  executor  or  administrator  of  a 

deceased  patentee. 

7.  Such  an  exti-nslon  di>es  n«t  inure  to  the  lieDrBt 
of  afmiirnees  under  the  orijfmai  pat«  ni,  but  tn  ilar 
lx'n»'tlt  (»f  the  ailiniiii-trator  iwhen  trrMnte<l  fo  aa 
admiiiistnitort,  in  his  lapacity  as.  such.  Hut  ttuM 
a'isij.'Tiees  Avho  wen'  in  the  use  of  the  it:tt<  n'-d 
machine  at  the  time  of  the  renewal  have  still  a  rtfiit 
to  use  it, 

Td.  (IK)  1141 

8.  The  extension  could  t>e  applied  for  and  ••t»- 
taine<l  Ity  the  administrator,  atthouyb  the  orijflna. 
patentee  had,  in  his  lifetime.  di!<po«4v|  ot  ^ll  iii*  in- 
t4>ret»t  in  the  then  existing  patent.  Sui  b  md 
not  carry  anything  beyoM  the  tana  oMhe  orfgfnil 
patent.  V 

M.  1141^ 
A  covenant  by  the  patontoe,  asade  prior  to  Ite 
law  auttaoridng  extenstooa,  that  tbe  cownaasiC 
should  have  the  benefit  of  any  Impimrewmit  in  Mi 
machinery,  or  alteration  or  rsnewal  eC ; 
did  not  include  tbe  extension  by  an  i 
under  the  Act  of  1888.   It  must  be  constrtied  to  I 
elude  only  renewals  obtained  upon  the  surrpc 
of  a  patent  on  account  of  a  defective  •peciflr<tti'm 
Parties  to  contracts  look  Tn  i  iitahllshndan  1  <  i  iiil 
laws,  and  not  to  special  acts  of  Congress. 

</hJ  1141 

W.  A  plaintifT.  f herefon-.  who  claim*  uodoran 
.•iik'iiiiK'iit  liiun  the  aduiinistrator.  <.=in  raatatata 
a  suit  against  a  person  who  ota^M  under  the 

ia.  i  f  .jfi^  tSAl 

11.  An  ■mlgUBi  UC  an  exclusive  right  to 


Okksiul  Imamx, 


zzYii 


'lUHchinoa  witbin  a  narticulur  dUtrlut  oaa  maintain 
im  Hction  for  an  In Irinifement  of  the  patent  witbin 
that  diatrict,  evun  uifutaBt  the  patentee. 

ItL  (Ih.)  1141 

In  the  caie  at  Woodworth'a  planlny  maohlne, 
the  patent  grapted  to  the  admiolstntor  was  found- 
ed upon  a  Btifllotent  apeoHloation  and  proper  oniir* 
inffK,  and  is  valid. 

III.  (IhJ  1141 

13.  The  aeviaiou  uf  tbo  Dtiard  of  CoromiHSioners. 
to  whom  the  question  of  renewal  is  referred, 
by  the  Actof  IftWiisnotoonolualveUDon  the  ques- 
tion of  their  Jortodictlointoaotlnafffven  case. 

hi.  ilh.)  1141 

14.  The  Commisnloner  of  Patents  can  lawfully  re- 
ceive a  surn-nder  of  Ifltere  patent  for  a  defective 

•  specirtcatUni.  uiul  is.Hue  new  letters  patent  u\nta  an 
amende*!  sin  LiUt  utiou,  after  the  expiration  of  the 
term  for  which  the  origrinal  nateut  was  g^ranted, 
and  peridintf  the  existene«!  oi  an  extended  Utih 
iif  >i«  vi  ii  years.  Such  surrender  and  renewal 
msky  be  made  at  any  time  during  such  extended 


Td.  (i/>.»  1141 
IS.  Th*'  decision  of  the  court  In  the  preeeditiR  eat«« 
of  \Vil»on  V.  Kousseau  et  al.,  namuly.  that  when  a 
patent  is  renewed  under  the  Act  of  uas.  an  assignee 
under  the  old  patent  has  a  right  to  continue  the  use 
of  the  patented  maohlne^  but  not  to  rend  othen. 
again  afBrmed.     

Slmiwme.iribrm.  am  liW 

14.  An  avignnient  of  an  exolttaire  right  to  use  a 
machine,  ana  to  vend  the  same  to  others  for  use, 
within  a  speultled  territory,  autborisos  tbo  araigoee 
to  vend  elaewhere,  outof  theMid  territory,  the  pru- 
•duot  of  said  maohlne. 

Ih.  (Ih.i  1169 

1*.  The  restriction  uiHjn  tb<'  asHiKUf*'  is  only  that 
he  shall  use  the  maobioe  within  the  speoifled 
territory.  There  la  none  as  to  the  nle  of  we  pro- 
duct. 

fd.  I /'  I  ii<;t» 

IM.  The  dwisioii  of  tlie  loiirt  in  tlu'  two  prei;«d- 
iii<  eu-H*--**,  iiaau-l> .  tliut  wlim-  n  put<  ru  Ls  renewed 
under  the  .Vet  ol  iS'hi.  an  lUv^lj.'"'-*-  ii  tide r  t  tie  <  iNl  pat- 
ent ha^  a  liKht  to  i-oiitiiiu<'  the  use  nt  tlji  iiia.  ljm> 
wbleb  he  Im  usitiK  at  the  time  uf  the  renewal,  aKuin 
nSrine<i. 

Wil^m  i\  2\inur,  (712)  1171 

19.  An  objection  to  the  validity  Of  Woodworth's 
patent  for  a  planing  uuicbine»  namely,  that  be  was 
not  the  first  and  onglnal  inventor  tmreof*  Is  not 
sustained  by  the  eviuonoe  offered  In  this  case. 

miodioonAp.  FFttsnn,  (718)  llTl 

SO.  Nor  to  the  objection  well  founded,  that  the 
ilpeeincatiuos  aooompanylng  the  application  for 
.  a  patent  are  not  suffleieutly  full  iuid  explicit,  so  as 
to  enable  a  meohnnta  of  ordinary  skill  to  build  a 
machine. 

Id.  (lb.)  1171 

21.  An  assiirnee  of  the  exolU!*lve  rl^bt  to  use  ten 
machines  witiiin  the  city  of  I,ouisville,  or  ten  niiloH 
round,  may  Join  his  assignor  with  tiim  in  a  suit  for 
.»  violation  of  the  patent  right,  under  the  circnm- 
•taooss  of  this  case. 

Id.  {lb.)  1171 

PINNSTLVANIA-t. 

The  jm-!H«lietioii  uf  chancery  over  eli:iritahle 
devises,  It  exHted  In  EuKland,  prior  to  the  stat- 
ute KlizalM  th,  wa-'  purt  nf  rh''  croromon  law  In 
force  in  Peuusylvaiila,  although  uu  court  having 
t'<i»ity  powers  existed  capable  of  enforcing  such 
tru.stf. 

ViiUil  V.  Olrard'*  KrrrulorH,  (127)  «OB 

PIKACV  AND  PIItATlCAL  ACT8-2. 

1.  Under  the  Act  of  Congrew  of  1819,  any  armed 
1  may  be  selied  which  shall  have  attempted 
amiftsd  any  pbntical  aggression,  te..  and  the 

Koeeds  of  the  tcsscI.  when  sold.dtTlded  between 
United  States  and  the  eaptors,  at  tbedlseretlon 
•  of  the  court. 

Hamionv  et  al.  v.  The  United  State*,  (210)  «39 
i.  It  is  no  matter  whether  the  vessel  be  armed 
for  offense  or  defense,  provided  She  commits  the 
unlawful  acts  npeeiflcd. 

Id.  (lb.)  839 

8.  To  brlnjf  a  veawl  within  the  a<'t,  It  is  nut  ntM?- 
eesary  that  there  should  be  either  actual  plunder 
or  an  intent  to  plunder;  If  the  act  be  committed 
from  hatred,  or  an  nhuse  of  power,  or  a  s|rfrit  of 
miscbief,  it  is  Hultleient. 

lil.  ill,.)  239 

4.  The  word  "piratical"  in  the  act  1m  not  to  be 
limited  in  It^t  construction  to  such  acts  as  by  ~ 

.UowAKD  1»  2,  8  4.      U.     Book  11. 


laws  of  nations  are  denominated  piracy,  but  in- 
cludes suoh  as  plfatss  are  In  the  haUt  of  commit- 
ting. 

Id.  (Tb.)  239 

6.  A  plrattaal  Sfirssslon,  search,  restraint,  or 
seizure,  is  as  mueh  wlttiln  the  aot  aa  a  plraacal 

depredation. 

6.  The  tnnocenee  or  Ignorance  on  the  part  of  the 
owner  of  these  prohlbMed  aots  Will  not  exempt  the 
vessel  from  oondemnathm. 

Id.  (lb.)  239 

7.  The  condemnation  of  the  cargo  is  not  author- 
ized by  the  Act  of  IKIO.  Neither  does  the  law  of 
initioiij*  require  the  condenuiation  of  the  cargo  for 
petty  ofTenHeji,  unh'Hs  the  owner  therwf  eo-<tp«-r- 
atea  in,  and  uuthi)ti/.e?*,  the  unlawful  act.  An  ex- 
ception exists  in  the  enforcement  of  belligerent 
rights. 

I'l.  (//,.)  239 

s.  Will  ie  tlie  Innocence  of  the  owners  wa»  e»- 
tabliHln  d.  it  was  proper  to  throw  the  ousts  upon 
the  \  es>el  wliich  Was  cimdenuied.  tO  the  exdUSlon 
of  the  cargo  which  was  liberated. 

id.  999 
PLEADlNO-1. 

1.  A  plaintiff  may,  in  an  action  in  form  ex  ddictu 
against  levenJ  dMendanta,  enter  a  noOs  pnuKqui 
against  one  ox  uem.  But  In  actions  In  form  tx 
eontnwttt,  unless  the  defense  be  merely  In  the  per- 
sonal discharge  of  one  of  the  defSBBwnti>  a  noB* 
prDKf'ini  eun not  Ih!  <>ntored  aS  to  OBO  tfotadant 
without  dLseharKiug  the  Other. 

C'f{(t«:(l  State*  p.  lAltn,  (104)  64 

2.  A  plea  alleging  merely  that  tieals  wei-e  affixed  to 
a  bona  without  the  consent  of  the  defendant. with- 
out also  alleirinir  tlutt  it  was  done  with  the  knowl- 
(>dire.  or  by  the  authority  or  direction  of  the  plaint- 
Itfs,  is  nut  suffldent. 

I'l.  ilb.)  04 

A  plea  whieh  has  on  the  face  of  It  two  Intend- 
ments, ought  to  tie  construed  moststrongiy  against 
the  party  who  pleads  It. 

Tit.  <//..)  64 

I.  A  party  who  elainis  under  an  instrunii-nt  whieh 
ai»pi'at>i  units  faeetohave  ln-^'U  altend.  Is  bound 
t4»  explain  the  alleratton;  but  not  »o,  when  tlie 
alteration  is  averred  bv  the  opposite  party,  and  it 
dues  not  appear  upon  toe  Csoe  of  the  instrument. 
hi.  {lb.)  64 

5.  Where  the  plea  Is  bad  and  the  demurrer  Is  to 
the  plea,  tbo  court,  having  the  whole  record  before 
them,  will  go  back  to  the  list  error. 


Id. 


im  64 


4.  Where  thedateof  a  surety  bond  toauhMQuentto 
the  appointment  of  the  principal  to  offloe,  tne  dc 

laration  should  alleire  that  the  money  coueiMl  by 


the  principal  remained  In  his  iiands  at  the  tlnw 
when  the  surety  bond  was  executinl. 

Id.  ait.)  64 

6.  The  action  of  (wumfiMU  for  the  use  and  occu- 
pation of  lauil^j  and  houses  existed  in  Virginia  an- 
terior to  the  (M^sion  of  the  District  Of  Columbia  to 
the  rnit<  <l  States'K 

Unud  V.  Ihmoh,  (l.V))  83 

f<.  Ihit  tids  action  U  founde<l  upon  eontraet,  either 
express  or  lniplie<l,  and  will  not  He  when*  the  pdf*. 
sejwion  haM  iM-en  aequlredand  malntuined  uieler  a 
dilTerent  or  adverse  title,  or  where  it  wa.s  tortiout*, 
and  makes  the  holder  a  trsspasser. 

Id.  (Ih.)  83 

1'.  Till' court  w  ill  not  expres«  an  opinion  upon  a 
matter  of  defen.se  whieh  wiuj  not  brought  to  the 
consideration  of  the  court  t>elow. 

liell  atui  Grant  v.  linteii,  (109)  89 

10.  The  law  of  the  State  of  Alabama  which  au- 
thorises securities  to  re<]Ulre  of  the  creditor  forth- 
with to  put  the  bond  In  suit  against  the  prindpal, 
and  absolve  the  security  unless  the  creditor  com- 
mences suit  and  uses  due  diligence  to  collect  the 
debt  from  the  principal,  docs  not  include  a  case 
where  the  parties  (principal  and  security)  unite  in 
a  Joint  and  several  .sealed  bill. 

fc'Uin  et  al.  V.  Jum/s.  ^Idrnr.  of 
Taylor.  (Uff)  199 

11.  In  an  acthm  of  ejectment,  if  the  plaintiff  count 
u|K)n  a  lea.^-  to  hiiuheir  from  a  perxen  whom  the 
evidence  Mh<»ws  to  have  been  dead  at  the  time,  it  is 
ba*l. 

(\iniuir  V.  Braditu  tt  al.,  (211)  105 

12.  It  is  a  nettled  rule  ntoommon  law,  that  wherea 
riKbl  of  re-entry  iM  clalm<>d  on  the  trrounti  of  for- 
feiture for  nonF>aynu'nt  of  rent,  iiien'  must  be 
prf>of  of  a  demand  of  the  prt^cisosum  due,  at  a  oon- 
yenlent  Urn*  before  sunset,  on  the  di^r  when  the 
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rent  is  due,  upon  the  lund,  in  the  most  notorious 

elHce  of  It,  even  though  there  be  no  person  on  the 
lod  to  pay. 

Omuor  V.  UraiHeu  ft  nl-,  (ill)  lO* 

18.  In  proetK*dlnK  under  the  statute  of  4  Geo.  II.,  Jt 
must  be  allfgx-d  and  proved,  that  then?  was  no  Huf- 
llcient  dtstn-w  upon  the  premis«!S  on  some  day  or 
peri»Ml  between  tne  time  at  which  the  rent  fell  due 
•nd  the  day  of  thodenilw,  and  If  the  time  when, 
accordinK  to  the  prools,  there  was  not  a  suflielent 
dlstrtf»s  up<»n  the  premlws,  be  subseijuent  to  the 
day  of  the  demise.  It  is  Itad. 

M.  ilh.)  105 

U.  After  plejidlnjr  the  (rrneral  Issue,  It  is  too  late  to 
take  advantSKo  of  a  defpi-t  in  the  writ,  or  a  varl- 
anw  t>etw«H'n  the  writ  and  declaration. 

McKftniav.  FMt,  (241)  117 

15.  Actions  of  trespass,  except  those  for  Injury  to 
real  property,  are  transitory  in  their  character. 

/•/.  ilh.)  117 

16.  When-  the  writ  mentions  a  tresptms  with  force 
and  arms  upon  the  storeliouse  of  the  plaintiff,  and 
a  seizure  and  destructinn  of  (roods,  it  covers  a  tran- 
sitory as  well  as  a  local  action. 

■/<(.  («».)  117 

17.  In  transitory  actions,  a  venue  is  laid  to  show 
where  the  trial  is  to  take  place.  It  is  a  lewal  ftctlon, 
devised  for  the  furtherance  of  Justice,  and  cannot 
be  traver«e<l. 

7(1.  ilh.)  117 

W.  In  such  actions,  such  a  venue  is  g'ood  without 
stating  where  the  trespass  was  in  fact  committed,  I 
with  a  nciUcet  of  the  county  where  the  action  is 
brought.  I 

Id.  (Ih.)  117 

19.  In  the  absence  of  statutory  prDvislons,  the  ' 
courts  In  the  District  of  Columbia  must  apply  the  | 
principles  of  the  common  law  to  such  actions,  the  i 
pleadinirs,  and  the  proofs. 

Id.  (Jh.)  117 

PLEAS  AND  PLBADINO— 8. 
S«M?  Libel. 

PLEAS  AND  PLEADlNOS-4. 

1.  This  court  can  notice  a  material  and  incurable 
defect  in  the  pleadin^fsand  verdict,  as  they  are  rep- 
resented in  the  record  to  have  existed  In  the 
court  below.  altbouKh  such  defect  is  not  noticed 
in  the  bill  of  exceptions,  nor  sugsreated  by  the 
couniM'l  in  ararument  here. 

(iiuUmdr.DarU,  (131)  907 

2.  When  a  declaration  sounds  In  tort  and  the  plea  is 
non  ninnimimU,  such  a  plea  would  be  bad,  on  de- 
murrer. If  not  demurred  to,  and  the  case  sroe« 
to  trial  (the  issue  and  verdict  following  the  plea), 
the  defect  Is  so  material  that  It  is  not  cured  by 
%'erdlct,  under  the  statute  of  Jeofails. 

Id.  (/?».)  eo7 

3.  Ilad  pleas,  which  are  cured  by  verdict,  are  those 
which,  although  they  would  Ih>  bad  on  demurrer 
because  wrong  in  form,  yet  still  contain  enough 
of  swl)stanoe  to  put  in  Issue  all  the  material  parts 
of  the  declaration. 

(//..)  »07 

4.  The  prt)vt8ion  by  Conirre88,ln  relation  to  amend- 
ments, which  Is  found  in  the  Itil  section  of  the 
Judiciary  Act  of  178»,  is  similar  to  that  of  33  Hen. 
VIII.,  but  certainly  not  broader. 

Id.  (ll>.)  »07 

.').  The  issue  was  an  immaterial  issue. 

Id.  (It,.)  eo7 

a.  The  opinion  of  this  court  In  Patterson  v.  The 
United  ,**tates  (2  Whetiton.  221)  reviewe<l  and  re- 
ainrmed,  namelv.  "Whether  theJurj-Hnda  gen- 
eral or  a  special  verdict,  it  is  their  duty  to  decide 
the  very  tM»lnt  in  Issue,  and  although  the  court  in 
which  It  Is  tried  may  give  form  to  a  genenil  find- 
ing, so  as  to  make  it  harmonize  with  the  Ihsuc,  yet 
if  It  appear  to  that  court,  or  to  the  appellate  t«urt, 
that  the  finding  Is  ditTerent  from  the  Issue,  or  is 
confined  only  to  a  part  of  the  matter  in  Issue,  no 
Judgment  can  be  rendered  on  the  verdict." 

Id.  (Ih.)  907 

7.  This  principle  applies  e«iually  to  a  plea  varying 
from  the  aubstanci*  of  tb«»  decluration. 

Id.  (Ih.)  »07 

8.  In  this  I'ase,  the  verdict  does  not  And  any  of  the 
misfeasance  charged  upon  the  defendant. 

Id.  (n>.)  907 

9.  I  f  the  merits  of  the  case  were  passed  U)>on  in  the 
court  Im'Iow,  It  was  illegtilly  done,  lH*caus«>  no 
evidence  was  competent  exc«'pt  such  as  related  to 
the  nromlse  descrlbetl  In  the  deelarution. 

Id.  (Id.)  907 

10.  This  court  abstains  from  awarding  a  ri'pleader, 
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for  the  reastms  stated  in  the  opinion,  but  remaato 
the  «!ase  so  that  the  pleadings  may  be  amended. 

Id.  (Ih.>  »07 

11.  Where  a  count  In  a  declaration  L*  d»-f»"<live  <io 
account  of  dates  iM-ing  left  blank,  but  the  party  has 
pleaded  and  gone  to  trial,  the  pn«umptioo  is  that 
the  proof  supplied  the  defect. 

Stitckt>m  et  aLr.  Hiithoi},  dSKli 

12.  In  an  action  on  the  case  for  lnjur>*  sustamtv.  t-y 
the  oversetting  of  a  stage  ei>ach.  although  the  dec- 
laration docs  not  set  out  the  jmymcnt  of  anv  i^**- 
age  money,  nor  anv  promise  or  undertaking  <« 
the  part  of  the  dereiidanis  to  carry  the  plaiDiiir 
safely,  yet  If  it  states  that  the  plaintiff  l^ecamt'  a 
passenger  for  certain  n-wards  to  tht-  defendant*, 
and  thi'reupon  It  wa«  their  duty  to  ii«e  due  Mn<1 
proper  care  that  the  plaintiff  should  l»e  aaft- ly 
voyed,  and  if  the  breach  was  well  as^ig-m-d.  aod  tlie 
cause  went  on  to  plea,  is«ue.  trial,  and  verdict,  tlw 
defect  In  the  d(K.'laration  is  cured  by  theiCd  ■ecttoa 
of  the  .ludiclary  Act  of  17H9. 

Id.  (/h.i  91S 

13.  The  *'  right  of  the  cause  and  matter  in  law  "  b^ 
Ing  with  the  plaintiff  In  the  court  Im-Iow.  tbe  Judg- 
ment of  that  i-ourt  must  \tv  atUrmed. 

id.  (/?>.)  »!• 

14.  If  the  Information  contains  si-venU  wunt* 
founded  on  the  following -acts,  namely,  tbe  sixty- 
aixth  section  of  the  Act  of  17W.  the  fourth  secttnti 
of  the  Act  of  IK*),  and  the  fourtet-nth  ft«H-tU>r 
the  Act  of  1832,  the  defect  I  venew  of  the  counts 
u|>on  the  acts  of  1M30  and  \<S  would  be  no  gr«»ur»d 
for  reversing  a  judgment  <>t  condemnatJoo.  |»n«- 
vided  the  count  Ix  good  which  Is  fi»unde<*  u\M>rt  ib# 
Act  of  17W ;  Ix'cause  one  g«T<.>d  count  Is  suffii-ieoi  tr> 
uphold  a  general  verdict  and  judgtnent. 

Clifton  r.  The  I'uitrd  StattM.  (34S)  ••7 

U.  The  difference  between  these  secttoos  ex- 
plained. 

M.  (Tb.\  MT 

lA.  In  this  case,  therefore,  it  Is  unnectWHUi  r  tod^ 
dde  what  averments  are  re<iu(red  In  eounti»  rr«inf 
upon  the  acts  of  1K3U  ana  IRC  or  whetl^T  the 
counts  are  or  are  not  void  from  generality. 

/({.  ilh.i  W7 

17.  In  order  to  sustain  counts  in  the  Informiitir':. 
founded  on  the  acts  of  IKD  and  KCS.  It  is  not  oer~ 
easary  that  they  should  contain  averments  of  ibe 
spe<'lal  cin;umstanc«>s  of  the  examination  of  ttk» 
goods  and  dett-ctlon  of  the  fraud  under  tbt-  su- 
thority  of  the  collt>ctor.  The  langiiagi'  of  tbe  cnirt 
in  WfHMl's  case  re-examined,  explained,  and  con- 
trolled. 

BrtcMev  v.  The  I'ttited  StntM,  CKl  Wl 

18.  The  court  below  was  right  in  instructing  ib.- 
Jury,  that,  under  such  an  lnforniatit»n.  tber  weT»- 
not  retrtrictt'd  in  the  ci>ndemnatlon  of  tb<-  g>'»od6  w 
any  entered  goods  which  they  found  to  ttr  uodar- 
viuue<l.  but  that  they  might  find  either  the  wbair 
package  or  the  ln\oKv  forfeited,  though  contain- 
ing other  goods  corri'etly  valu»*d.  provided  ih»: 
they  should  flnil  that  ^ueh  |>ackage  or  Invoiee  bad 
iH-en  made  up  with  inti>nt  to  defraud  the  revpou*. 

Id.  (Ih.)  Ml 

PRACTICB-1. 

See  Chancery  and  Pleading. 

1.  Whet  her  or  not  an-eonlcontMin«ablUof 
tioiis  or  statement  of  facts  by  the  court, 
to  the  practici- of  I»uisiana.  by  which  may 
tion  of  luw  is  brought  up  for  revision  ta  I 
form  n»  to  enable  this  court  to  d«iGl<ke  UpOB  tt: 
wliether  or  not  there  is  a  msMOf  rmrloua  aM 
tticting  t^'Atlmony  In  relatioD  to  teota,  upon 
no  juris4llction  can  be  exercised  upoo 
en  or:  art*  ijutstions  to  be  deoMed  only 
Dual  hearing  of  the  CMiae. 

MiiKtr  ft  aL  v.  T^Maon, 

2.  Tlie  court  will  not  go  into  this 
motion  to  dismiss  the  writ  of  error. 
e4iM-    taken  up  for  argument. 

;•(.  (AJ 

3.  The  dockets  and  rtjoordsofmeoart. 
money  had  lM-«-n  received  bjr  the 
■lepuiies.  under  executions,  are  ffood 

Silllt  11 


luriiinst  his  securities. 
li  iUiam»T.  VnUetiStaU*.  (Ml 

PRAtTlCE— S. 

See  .Appeal  Bond.  ConstitutifiiMl  Law. 

1.  An  npiK'Ml  iMind  given  to  tbe  peop>e  or  %• 
relator  i»  giKMl,  and,  tf  forfeited,  nM)rb»aiMia 

by  either. 

S;«<iMi»i(/  r.  T7i*>  /V«»ptr  of  Xrv  V«»r*, 

2.  Where  the  plaintiff  in  the  court 
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$2,000  or  more,  and  the  rullnir  of  the  cx>urt  to  for  a 
le«w  sum.  he  la  entitled  to  a  writ  of  error. 

Ktinitp  V.  Uattko,  (3i 
S.  But  the  defendant  Ih  not  entltknl  to  such  writ 
where  the  JudK«nent  ajfuinst  him  is  for  a  less  euni 
than  82,000  at  the  lluie  of  the  rendition  thereof. 
y.  (/»».)  la* 

4.  An  exeeutt»>n,  issued  In  the  court  Ix'low.  after  a 
writ  of  ferr«»r  has  been  sued  out.  »  bond  jfiven,  and 
a  citation  Iwued.  all  in  duo  time,  may  be  guashed 
either  In  the  court  below  or  this  court— these  thlnpj 
operatinK  a»  a  stav  of  execution. 

SUtckdni  atut  >f<»(»re  r.  Ui*hi>p,  tl*i 

5.  A  title miiy  be  trU-d  in  VIrjflnliu  KentucITy,  and 
Tenue«»rti'e,  a«  "effectually  upon  a  r<ire<i<  8»  in  any 
other  mode  ;  and  the  parlies,  as  also  those  claiminir 
under  them,  are  e^^topped  by  the  decision. 

PttrttrAcid'H  Kx  rn  v.  I'lark,  (76)  1»» 

iL  No  appeal  lies  from  the  refusal  of  tDe~uourt 
boluw  to  open  a  former  decree. 

BrtH^krJt  v.  DntcktU,  i^l 
L  But  if  the  court  entertains  a  petition  to  of>en 
•  decree,  the  thne  llmlteil  for  an  appeal  does  not 
beirin  to  run  until  the  refusal  to  open  it,  the  same 
term  continuing. 

Id.  (lb.)  «51 

a.  When  an  appeal  is  prayed  In  open  court,  no 
citation  is  necessary. 

Id.  ah.)  WU- 

8.  A  marshal  has  no  right  to  receive  bank  notes 
in  dlschartfe  of  an  execution,  unless  authorized  to 
do  so  bv  the  plaintiff. 

Grikn  v.  ThomitMni,  &U}  2fi3 

IIL  If  tlie  marshal  di>e«  receive  such  pajxTS,  the 
court.  In  the  exercise  of  its  powers  to  correct  the 
IrrcKularltlos  of  ltj»  ofllcers.  will  n^fuse  a  motion  of 
the  defendant  to  have  satisfaction  entered  on  the 
Judirmeut,  and  refuse  also  to  quash  a  second  fieri 
faeUw. 

id.  (lb.)  2Aa 

IL,  If  the  marshal  receives  tmnk  notes  In  the  dis- 
cbarvo  of  an  execution,  and  the  plaintiff  simetlona 
It  eltber  expre«*edly  or  Impliedly,  ho  is  bound  by  it, 
and  a  motion  to  quash  the  return  oufrht  to  be  rc- 

fU80<1. 

Ituckhannan  ct  al.  v.  Tinnin,  (258)  JUlfl 

LL  A  c<turt  may  strike  out  an  order  arrcstInK  a 
JiidKment,  and  may  suffer  the  verdict  to  be  amend- 
ed within  a  rt>as(>iiable  time. 

MaUxtmm's  A<iminiM.r(Ut»r»  v.  (}rant'» 
A<iminMraUtr,  (»M)  241 

13.  The  necesssity  of  a  prtitert  of  letters  of  admin- 
Istratign  depends  upon  the'  local  laws  of  a  .state. 

ja.  (lb.)  2fll 

14.  Where  the  declaration  alleiros  a  partnership, 
and  the  Jury  find  a  Reneral  venlict,  they  must  t>e 
presume<l  to  have  found  that  fact ;  an<l  r>rf>of  that 
the  chim-  In  action  wa-s  indorsed  in  blank  is  sutB- 
cietit  to  sustain  a  declanitlitn  countinK'  u|)on  an 
■dministmtlon.  The  plaintiff  has  a  rlg^ht  to  elect 
the  character  in  wnlcn  he  sues. 

Id.  (lb.)  Ml 

15.  A  question  of  amendment  of  the  dei-laration 
is  a  question  for  the  discretion  of  the  court  below. 

Id.  lib.)  Ml 

16.  An  action  for  money  had  and  received  will 
lie,  when  brouvht  by  lottery  contractors,  tgrainst 
a  person  who  has  caused  a  ticket  to  be  fraudu- 
lently drawn  as  a  prize. 

Catty  V.  PhaUn  and  MorrUi,  (376)  aOfi 

17.  The  distincticm  betw«'en  writs  of  errtir  and 
appeals  cannot  be  overthrown  by  an  airrei'mt-nt  of 
counsel  in  the  court  Ik'Iow,  that  all  the  evidence 
in  the  cauM>  shall  be  introduced  and  consideriMl  as 
a  statement  of  fa<;t«. 

Minor  V.  TUloImn,  ^)  au 

IH.  Where  there  arc  two  defendants,  and  one  of 
thein  dies  after  the  commencement  of  the  term  of 
the  Supixme  Court-,  JudRment  may  be  entered 
aKiiinst  both  as  of  a  day  prior  to  the  death,  nunc 
pro  (uric.  If  the  d<-ath  shall  have  occurred  before 
the  commencement  of  the  term,  and  the  c«aus<i  of 
action  flurvlv<n,  judtrment  will  be  entered  ajintinst 
the  survivor  upon  a  8UK)f««tion  on  the  rec-ord  of 
the  death. 

McyuU  i\  Bland,  mi  Ififi 

18.  Where  the  Circuit  Court,  by  a  rule,  adopts  the 
pr*)ors»  pointed  out  l>y  a  State  law,  there  must  be  no 
essential  variance  Iwtween  them.  Such  a  variance 
Is  a  new  rule,  unknown  to  any  act  of  ConKross  or 
the  State  law  professedly  adopted. 

McCrfuken  r.  Hay  ward,  (OQH)  397 

20.  A  refusal  to  produce  iKioks  and  papers  under  a 
notice,  lays  the  foun«lation  for  the  intniductlon  of 
secondary  evidence  of  their  contents,  but  affords 
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neither  presumptive  nor  prima  fat  ie  evidence  of 
the  fact  Bouffht  to  lie  proved  by  them. 

lianMin  rt  al.  v.  Kuittaf«'i>  htMKr,  (6iMl  41A 
£L  A  Jury  cannot,  as  a  matter  of  din>ctlon  from 
the  court,  presume  the  existence  of  a  dwd  fnnu 
one  of  the  members  of  a  firm  t<»  the  Ann,  upon 
secondary  evidence  that  from  the  IxKiks  of  the 
partnership  it  ap|)eAred  that  various  acts  of  own- 
ership over  the  property  were  exercised  by  the 
tirm. 

Id.  (lb.)  A1& 

22.  Nor  are  the  Jur>-  at  lil)erty.  In  such  a  vtiM\  to 
c<msider  a  refusal  to  furnish  books  and  pai^'rs  as 
one  of  the  reasons  upon  which  to  presume  a  dwd  ; 
and  an  instruction  from  the  court,  which  permits 
them  tn  so  do,  Is  ermneous. 

/•<.  (ib.)  41fi 

PRACTlCE-,3. 

1.  There  was  a  Judgment  afruiiuit  an  administrator 
of  assirta  quandit  acciiU  rint. 

2.  Upon  this  Judsinent  a  Mire  facia*  was  issued, 
contninlnK  an  averment  that  iroods  chattels,  and 
assetx  had  come  to  the  hiuids  of  the  defendant. 

3.  Upon  this  wire  facias  there  was  a  Judtrment  by 
default :  execution  was  Issued,  and  returned  nulla 
Imna. 

4.  A  ttcirefaeioj'  was  then  accorded  against  the  ad- 
ministrator to  show  cause  why  the  plaintiffs  should 
not  hav<.'  execution  de  Ixmia  itrupriin. 

5»  It  was  then  too  late  to  pleaa  that  the  averment 
Id  the  first  i>cirt  Iwian  did  not  state  that  assets 
had  come  into  the  hands  of  the  administrator  subse- 
quent to  the  Judurment  (/u/i»<i». 

DickMin  V.  n'illiamivtn,  (67)  Afil 

0.  A  UidKment  by  default  a^ralnst  an  executor  or 
administrator  is  an  admisnion  of  asseta  to  the  ex- 
tent chartfed  in  the  proceeding  against  him. 

Id.  (Ih.)  4fil 

L  If  a  party  fall  to  plead  tnatter  In  bar  to  the 
original  action,  and  ludgment  pass  against  him,  he 
cannot  afterwards  pleaa  It  In  another  action  found- 
e«l  on  that  Judgment ;  nor  In  a  Hcire  facian. 

Id.  (Ih.)  4m. 

&.  A  demurrer  reaches  no  further  back  than  the 
proceedings  remain  in  fieri,  or  under  the  contnil  of 
the  court. 

Id.  ill,.)  Ifil 

B.  Bt^fore  a  case  can  l>e  dismissed  under  the  2l8t 
rule,  regulating  equity  practle*',  there  must  exist, 
in  the  ttH-'hnicul  sense,  a  plea  or  demurn-r  on  the 
part  of  the  defendant,  which  the  plaintiff  shall  nf>t 
nave  replU^l  to  or  set  down  for  hearing  lK»fore  the 
second  term  of  the  court  after  filing  the  same. 

Fmdiney  ft  al.  r.  City  of  LaFafictte 
rial.,  (811  g08 

10.  The  complainant,  if  he  ehooees,  may  go  to  the 
bearing  on  bill  and  answer. 

Id.  (Ih.)  HQS 

IL  After  a  reference,  an  award.and  the  reception 
of  the  monev  awarded,  another  suit  cannot  i>e  main- 
tained on  the  original  cause  of  action,  upon  the 
ground  that  the  party  had  not  proved.  iH'fore  the 
refere*',  all  the  damages  he  had  sust^iined,  or  that 
his  damage  exceeded  the  amount  which  the  arbi- 
trator awarded. 

KetulaU  v.  StnktM,  ^  606 

12.  Where  a  party  has  a  chole**  of  re m«'dle8  for  a 
wrong  done,  8«^hH't«  one.  proceeds  to  ludgment, 
and  reaiM  the  fruits  of  his  Judgment,  ne  cunn<it 
afterwards  proceed  in  another  suit  for  the  same 
cause  of  action. 

Id.  (Ih.)  ft06 

13.  This  is  especially  true  where  the  party  has  re- 
sorted to  a  innudnmwt,  beeaus<'  It  Is  not  issued  where 
tl»e  law  affords  a  jmrty  any  other  Hde<|uato  mode  of 
re^iress-  To  allow  hlra  to  maintain  another  suit  for 
the  same  c-aust*  of  action  would  l>e  inconsistent 
with  the  decision  of  the  court  which  awards  the 
mamlamuti. 

Id.  (II,.)  ftoe 

14.  An  application  for  a  writ  of  error,  prayed  for 
without  the  authority  of  the  party  concerned,  but 

j  at  the  n-quest  of  his  friends,  cannot  be  granted. 

fjx-jjrtrtf />»rr,  iUtt)  fLlA 

I  15.  The  objection  of  multlfarlousnetw  can  be 
'  taken  by  a  party  to  the  bill  only  by  demurrer,  or 
plea,  or  answer,  and  cannot  be  taken  at  the  hearing 
of  the  causi>.  But  thi?  court  it.<M'ir  may  take  the  ob- 
ii'ctlon  at  any  time— al  the  hearing  or  otherwls(>. 
The  obJe«!tifm  cannot  be  taken  by  a  party  In  the 
appellate  court. 

r^*lr<-r  tJ.  Piatt,  (333)  SLStZ 

llL  Where  exceptions  are  taken  to  a  maiiTer's  re- 
port. It  Is  not  necesiary  for  the  »Hnirt  formally  f4> 
allow  or  disallow  them  on  the  record.   It  wll'l  hi> 
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fliifficlont  If  It  np|H>ars  from  the  record  that  all  of 
lln-ni  have  iMH^n  considered  by  tin;  i-ourt  and  al- 
lowM  iJ  or  diitalluwfd,  and  the  report  reloriiied  ac- 
cortliiijrly. 

OJuvr  c.  Piatt.  (333)  682 

17.  Alter  a  case  huj»  l»een  decld««d  upon  Its  nierlta. 
and  rtMUundtMl  to  the  court  below.  If  it  is  atrain 
brouKht  up  on  a  second  npiN^al.  It  is  then  to«>  late  to 
an<->r<'  (hat  the  ciourt  had  not  Jurisdiction  to  try  the 
tlr.it  HPiM'al. 

\l'n.ihiuutim  liri'lttr  r.i.  r.  Stctmrt,  (413)  668 

Irt.  The  Sui  ri-me  Court  haa  no  power  to  review 
lt<i  deciHionM.  whether  In  a  case  at  law  or  in  e(|uity. 
A  tlnul  decr«<e  in  chancery  is  a»  conclusive  an  a 
JudKuient  at  law. 

III.  llh.)  658 

19.  An  ttflirmrtntH"  »>y  a  divided  e<»»4rt.  either  upon 
a  writ  i>f  error  or  appeal,  Is  conclusive  upon  the 
rii;hts  oi  the  partif^s. 

/•/.  (7/1.1  658 

'JO.  Where  the  court  below  awarded  a  mifii^iifnn 
to  stay  execution,  but  alterwanls  n-voked  that  t»r- 
der  on  account  of  the  in.su flicleney  of  the  security, 
the  Supreme  Court  will  not  interfere  by  KrantiuKa 

niiu-k  V.  Zachatif  ,  (4^)  690 

-M.  Nor  will  it  interfere  on  a<'count  of  the  tiank- 
ruptcy  of  I  he  defendant,  because  the  assignee  of 
the  bankrupt  ha.*«  hi:*  n*niedv  In  the  Circuit  Court. 
/'(.  (//..)  690 

a.  WhereaKen«*ral  objecti'in  ismadt;  in  theo«iurt 
b^'low  to  the  reception  of  t<.«tlrnony.  without  stat- 
ing the  trrounds  of  the  objection,  thiH  court  con- 
fliderri  it  lis  va^ue  and  nugatory:  nor  ouKht  it  to 
have  been  tolerat(««l  In  the  court  l>elow. 

f  'ainiten  v.  Ihtrttnuit,  (515)  705 

23.  If  the  citation  be  siirned  by  the  clerk,  and  not 
hy  a  Judice  of  the  Circuit  ('ourt,  or  a  J«i»tke  of  the 
Supn-uje  Court,  the  cas*-  will,  on  motion,  be  dis- 
missed. 

The  I'uittdStttteKV.  Hii'liir,  (.VM)  714 

'H.  'rt;e3><th  rule  of  court  forbids  the  in«?rtion  of 
the  whole  of  the  chargre  of  the  court  to  the  Jury  In 
a  trcneral  bill  of  except  Inns,  but  n-<|uln>s  that  the 
part  excepted  to  shall  be  s|K-cittcAlly  set  out. 
.S(i/n;w<>M  V.  WeMchtJiter  liititriMd 

('nu)iniliy,  (!V53)  72« 

25.  This  court  has  not  the  power  to  corrt  et  any  er- 
rors or  ouiirtsions  which  may  haveb«H*n  made  in  the 
Circuit  Court  in  framlnir  the  exception  :  nor  can  it 
retrard  any  part  of  the  cdiarKe  as  the  subject  matter 
of  re  vision,  unless  the  judjres,  or  oni*  of  them,  ef?r- 
tify  under  his  steal,  that  it  was  excepted  to  at  the 
trial. 

Id.  iltt.)  782 

2«.  If  the  omission  of  a  part  of  the  chario*.  which 
w  IS  in  fact  embraced  in  I  he  exception.  Is  a  mere 
cliTical  error,  the  party  will  bo  entitled  to  a  cn- 
tintari,  upim  produi  liiK  a  copy  of  the  exception, 
l>n)perlv  certified. 

lit.  (/?>.)  783 

27.  Hut  In  no  case  can  the  exception  certlhed  un- 
der the  seals  of  lhf.>  JudKcs  of  the  Circuit  Court  b>e 
altered  or  amended. 

1,1.  (Ih.)  788 

'JS.  Where  this  court  hasalllrmed  the  title  to  lands 
in  Floridii,  and  n-ferred,  in  itsd-'crectoa  parti<'ulHr 
survey.  It  would  not  be  proiwr  for  the  court  l>elow 
to  oiM-n  th««  tMse  for  a  rehearlnir.  for  the  purpose  of 
adopt  uitf  another  survey. 

iluiirai  V.  The  United  State*,  (All)  749 

29.  The  court  Iwlow  can  only  ex<>cute  the  mandate 
of  this  court.  It  has  no  autnority  to  disturb  the 
decree,  and  can  only  settle  what  remains  to  be 
done. 

M.  {U>.\  749 

A  cmurt  is  not  liound  to  jrlve  instructions  to 
the  Jury  In  the  terms  required  by  «'lther  party  :  It 
Is  suflicieiit  if  as  mu<"h  thennif  are  tclven  lis  are  a|>- 
plicable  to  the  evidi>nce  Ix-fon-  the  Jury,  and  the 
merits  of  the  case  as  pnwnted  by  the  parties. 

CJi/mcrV  LrMV*  r.  jMixckinn,  (rt74)  778 

SI,  When  an  issue  is  dlrecied  by  a  court  ot  chan- 
cery, to  Ik-  trieti  by  a  court  of  law,  and,  in  the  course 
of  the  trial  at  law,  questions  are  rHiMHl  and  bills  of 
exceptions  taken,  these*  questions  must  Ik-  brouifht 
to  the  nntli'^"  and  decision  of  the  Court  of  Chancery 
which  sends  the  Issue. 

Ilnvckett  V.  Bn>ckett,  (601)  786 

32.  If  this  is  not  done,  the  objections  cannot  be 
taken  in  an  Bpp<-llate  court  of  cnancH'ry. 

M.  (//<.)  786 

If  tht'  Chancery  Court  t>elow  refers  matters  of 
act.'ount  U)  a  master,  his  rt>p«irt  cannot  be  objectt-d 
to  in  the  api>eliate  court, unless  ex  (Options  to  it  have 
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been  flle<I  in  the  court  below  in  the  manner  pnlnt<><l 
out  in  the  73il  chancery  rule  of  this  court. 

f,t.  ilh.)  7M 

34.  Where  a  cause  has  been  i>«ndintr  in  thbcr>urt 
for  two  terms,  a  writ  i>f  certutmri  sent  down  st  th^ 
instance  of  the  dofemiant  In  error,  to  c»>mplete  tfar 
n?cord,  and  the  defendant  in  em>r  then  tuov»<t<» 
dismiss  the  case  upon  the  g^round  that  the  clerk 
of  a  Slate  «'ourt  issued  the  writ  of  error,  and  t«i*nf 
the  Judifes  of  that  raurt  signed  the  citation,  the  m'l- 
ticm  c-4)nif*s  too  late. 

Mrltonimh  r.  MiUauthm,  (M)  7t7 

35.  Where  th*-  matter  in  dispute  is  b>elaw  thr 
amount  necessary  to  give  Jurisdiction  to  this  o>urT. 
the  writ  of  error  must  l>e  dismiss'-d,  on  motion 

H'inWun  r.  Thr  fnitnl  .>7a/«.  (771 1  »t3 

Where  a  bill  was  filed  on  the  «^iuily  ^ide  of  tbe 
c<nirt  Im-Iow,  to  enjoin  the  marshal  from  iov>inysn 
execution  upon  certaUi  pnip«'rty.  which  execution 
was  for  a  less  sum  than  92,(KJn.  an  ai>{M*al  from  n  de- 
cree disinKsiuK  the  Idll  will  not  lie  to  this  court, 
althoutrh  the  entire  value  of  the  pro|>eny  may  be 
more  than  12.(1(11). 

Hiiv  V.  PrentiM,  fTTl)  •84 

:J7.  The  Jurisdiction  of  the  court  does  not  de|»ii»l 
ufMin  the  amount  of  any  c<mtinjn-nt  loss  or  ilamair 
which  one  nf  thv  parties  may  sustain  by  a  d»x-i«ioo 
ax^ainst  him.  but  upon  the  aiuouut  in  disput«  bt^ 
twiH^n  them. 

Id.  iihJ  M4 

PRACTICB— 4. 

1.  A  plaintiff  hasa  rlirht  to  direct  a  deputy- msi«hal 
to  receive  a  certain  description  of  money  In  aattf- 
faotlon  of  an  execution. 

tiwinn  V.  Uiicltntmn,  Httonn  .t  C*f^       ll)  84t 

2.  Hut  thedeputy-marshalthenactsasajreotoftbr 
plaintiff,  and  not  as  agent  of  the  marshal. 

Id.  «//-.'  Mt 

3.  If,  therefore,  the  plaintiff,  when  he  «lo«  ths. 
gives  to  the  deputy-marshal  other  instructions, 
which  an*  disolK-yed,  the  marshal  hinis«'lf  is  not  ^^• 
sponsible,  but  the  plaintiff  must  look  to  the  <let>utT. 

Id,  iih-»  »4» 

4.  By  the  law  of  Mississippi,  a  Judgment  its  Iten 
uiHui  ftersonal  as  well  as  rekl  estate  from  the  timr 
of  its  rt>ndition. 

UriiWH  r.  i'larke,  «4> 

5.  Where  there  has  been  a  Judgment,  an  exi 
tlon  levied  upon  ywrsonaJ  uniperty.  and  a  fortk- 
coming  bond,  the  pmperty  levied  upon  is  reJiawd 
by  the  bond,  and  the  lieu  of  the  JudKOM-at  4e> 
strov«Hl. 

Id.  (7rfj  M» 

fl.  If,  therefore,  after  this,  another  Judgmcot  !«• 
entered  against  the  original  defendant,  tht^  t>«i^>0(l 
udgment  is  a  lien  u|>on  the  pro^terly  whiita  tus 
e^'U  released  by  the  bond. 

7.  Tlu'  lien  thus  acquired  hy  the  second  jqd»M«t 
is  not  destroved   l>y  sulMM>4|uently  qtUMhlM  !!• 
forthcoming  (>ond.   The  effect  of  sucn  uiMshmv^ 
not  to  re\  ive  the  first  Judgment,  and  LinM 
store  the  lien  which  was  superaeded  by  the* 
tioii  of  the  bond. 

/'(.  COU 

8.  If  the  forthcoming  Imnd  had  betso 
have  lieen  vuidoT*  iuHin,  the  result  would  to< 
ent. 

Id.  (IbJ 
9  In  cases  of  c<mfiietlngexe«  iSMWdeaftcf 
the  federal  and  State  courts,  a  i  .    •  .ly  itflTca  ti 
that  uniler  which  there  i«  au  actual  aeisufvoflkl 

pro|H*rty  Urat. 

\d.  (fbJ 

10.  The  mode  in  which  bills  of  c>zoeptlonii  n<ic%t 
to  Ih-  iak<»n.  as  explained  in  Walton  v.  Tb- 
States  (H  W heat..  (S&I I,  and  in  4  Peters,  IdU 
strict  Iv  adhen*d  to  by  this  court. 

id.  t/  » 

11.  .\  Judgment  of  a  State  coi  ring 
in  the  hands  of  a  disbursing  <>i'  :  the 
States,  to  Ik"  atiachiMl,  may  Ik*  re\  w-U  by 
under  the  twenty-fifth  section  of  the 
Act. 

Uuchannn  v.  Alexantltr, 

12.  The  dtxislon  nf  a  Btate  court  upon  tbe  i 
of  a  contniversv  between  two  parties, <MW  of  t 

had  sold,  and  the  other  pun  )mi«.  v 
hinds  which.  It  was  though'  ,  be 

lu*liHii  n-servations  under  n  ;  ■         >  >fh 
States,  cannot  Ih«  ri'vlewed  l»v  '  rt 
tweiitv-Hflh  s«efion  i>t  the  Judi-  ....  .  \>-t 
iloufv  r.  Pr>rt«r, 
IB.  The  party  against  whom  the  Rtateeotitt^ 
cd,in8tea(i  of  setting  upan  Interent  un< 
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expreasly  arerred  that  no  rig^hts  had  been  obtained. 
id.  (/?».)  873 

14.  In  such  a  oasc  this  court  haa  no  Jurisdiction. 
Id.  Oh.)  873 

15.  No  exception  havintr  l»een  taken  to  ibe 
<i|iliiion  of  the  court  rtverriiliuH:  the  motion  for  a 
nunHuitt  the  rju«  sti»>n  wlietlier,  hx  niMtler  itf  law, 
thert>  WI18  Hii>'  ex  iiii'iice  ti»  be  Muhinitted  to  the  Jury, 
troiiitr  to  eHtubli><b  ibe  liitermarria|re  at  or  before 
I  Ik-  lime  of  th<<  <leiiiis(>  laM  tO  Um  dcOlantiOOt  WM 
not  before  thiH  court. 

(ittrninl  r.  Iaj^i  nf  Hi  \initliU.  (123)  DOS 

16.  And  in  tliesubuiiK'iion  t<i  tin- jury  of  «lie<inr>*- 
tlon  of  fact,  whether  f)r  nni  the  evidiMU-*-  prused 
the  ninrrlajre  In'fore  that  time,  there  whw  no  inter- 
ference with  th<'  province  of  the  jury,  or  %  lolatinn 
of  any  rule  of  law,  the  question  baviutr  l>eeu  left 
open  for  tb«lr  flnding. 

Id.  (lb.)  »03 

17.  This  oourt  can  notioe  »  material  and  incurable 
defect  in  tbepleadinga  and  verdict,  as  tfaey  are  rep- 
teaented  in  toe  reoord  to  Imre  existed  in  tbe  ouurt 
Mlow.  altiioos^  meh  defect  is  not  notloed  in  the 
Mil  of  exoeptiona.  nor  suggeated  by  the  counsel  in 
nrvvment  here. 

Oarland  r.  DavU,  031)  907 

18.  When  a  declaration  sounds  in  tori  and  the 


Slea  is  non  atnunpait,  sucli  a  plan  would  be  bad,  on 
emurrer.  If  not  demurred  to<i  end  tlio  case  roe 
to  titel  (the  isme  and  vevdlot  foUowln«  tlw  plea). 


fbe  defset  Is  so  matertel  Cbnt  tt  Is  not  cured  by  ver. 
diet,  under  the  statute  of  Jeofkiiis. 

Id.  lib.)  907 

19.  Bad  olee^  whlcdl  are  cured  tiy  verdict,  are 
those  Wbtett,attBOU|rlltt(Qr  would  t>e  bud  on  demur- 
rer because  wrongr  in  form,  yet  still  contain  enough 
of  oubetanoe  to  put  In  issneall  tbe  material  parts 
of  the  declaration. 

Id.  fib.)  907 

30.  The  provision  by  Conirres*!.  in  n-lutlon  to 
Hm«>nclinent8.  whieli  is  fouiul  in  tlic  thii  t  \ -Mcond 
Kctlon  of  tbe  Judiciary  Act  of  17iW,  Ih  Kiniiiar  to 
tbat  of  :ti  Hen.  VIU^  but  certainly  not  broader. 

Id.  (Ih.i  007 

21.  The  issue  was  an  tanmaterlal  teue. 

Id.  (Ih.t  »07 

S.  The  opinion  of  this  court  in  ratt4Twin  v.  The 
17nlte<l  States  i'i  Wiieaton,  r  eviewed  and  re-af- 
flrnii-d,  namely  :  "  Whi  tlu  r  the  Jury  (hid  a  general 
or  a  Ktx'eial  verdict,  it  in  tlicir  duty  to  decide  the 
very  i>oint  in  tKHue,  and  althouKh  the  court  in 
wbiqh  It  is  tried  may  give  form  to  a  general  tind- 
intr.  BO  as  to  make  It  barraonixe  with  the  issue,  yet 
if  It  appear  to  tluit  oourt,  or  to  the  api>ellatc  court, 
tbnt  Uie  finding  Is  different  trtm  tne  iwue^  or  is 
oonllned  only  to  a  pert  of  the  matter  In  liaae,  no 
Judgment  can  be  rendered  on  the  verdict, 

l>L  (ib.)  907 

S3.  Tbls  prinolple  eppUea  equally  to  a  plea  vary- 
ing from  the  substance  of  the  declaration . 

Id.  ilh.)  907 

24.  In  this  case,  the  verdict  does  not  fln<l  any  of 
the  nilf  ffHisance  changed  upon  the  defendant. 

/</.  (//)  )  907 

25.  It  the  merits  of  the  case  were  paiv«ic<l  upon  in 
tlie  court  below,  It  was  illetnilly  done.  I'<  i  uum  im 
evidence  was  competent  except  audi  as  related  to 
the  pr<  imiae  descnbed  In  the  declaration. 

Id.  (lb.)  90r 

2tJ.  Thin  c«iurt  abstains  from  awarding  a  replead- 
er, for  the  reaatma  Stated  In  tbe  opinion,  but  re- 
nmndK  the  csM  ao  that  the  pimdinga  may  be 

Hnieii:led. 

I<1.  (Ih.\  !»07 

27.  A  <ieeree  or  JudKment  cannot  be  entered 
against  the  ifovernment  for  co?tH. 

Tht  (  nit fd  S(a(eM  V.  Mc limine,       CJ^fi)  977 

rill  whdic  (  liaise  of  tlic  Jiidife  to  the  Jury  is 
ineoi  porated  into  t liLs  record.  This  uuide  of  mak- 
Injr  up  till'  error  Ixioks  l<*  evcccliiu^lj-  Incoin  cnicnt 
and  ••nil)ai  ni>'»inK'  to  the  court,  and  is  a  departure 
frou)  fanitliar  and  established  praotloe. 

Z« /If  r'n  r.  /■;«  /.«  rf.  Cim)  979 

2U.  S<i  far  Hn  error  is  founded  uptm  the  bill  of  e.v- 
eeptioUH  in»"orT>orat<'d  into  the  record,  it  liexunly 
to  e.xi-¥>pf ions  tiiK'  II  ;tt  the  trial,  antl  to  the  rulluK 
of  the  l«w  tfV  the  judKc,  and  to  the  aditiistiion  i,r  re- 
j<'«-tion  I'f  e\i(lenc-e.  And  onl>  so  iriuch  of  the  e\  j. 
<ii-ii<  <'  >iH  may  be  riee<  M.>iar\  to  pre<ieut  ttie  \run\  i|ue>.- 
t  iOTi-*  t  huM  rais<  <l  and  noted  should  becairted  Into 
the  bill  of  exei'ptioiip.  .Ml  b*  yt«n<l  scrvi-s  toeneunj- 
ber  and  confu.oe  the  record,  and  to  perplex  and  em> 
barratw  both  oourt  and  counsel. 

fcf.  (ih.)  979 

10.  The  earlier  forms  under  the  statute,  iri\  ing  the 

HoWABD  1,  9,  8,  4. 


bill  of  oxoeptionsi,  are  models  which  it  would  i>e 
wise  to  consult  and  adhere  to. 

Id.  (//>.>  979 

81.  The  practice  of  exeeiitlnK.  trenerally,  Ut  a 
charye  of  the  court  to  the  Jury,  without  Hettlnjr 
t)ut,  Kp<  cltleally,  the  p<iiuf8  excepted  l»>,  censured. 
The  writ  ol  erix»r  not  dismisf-ed,  only  on  account  of 
the  peculiiU*  circuni><taiice8  of  the  ease. 
StimiMUtn  v.  M'eiiti  lirxln  h'niliofiil 

Co.,  i;<jNOt  I020 

32.  When^  there  has  I  n  en  no  serv  ice  of  a  citation, 
or  no  tinnl  JudKtnent  In  the  court  bCtoWf  the oaSC 
must  l>e  <li!tniis)i<  <l  on  rnntion. 

Hriitrii  r.  I'liimi  lUmho!  Fh^iiiln.    Mii-'i)  lOfiS 

83.  Alter  a  ease  has  be<'n  en  lied,  and  placed  at 
the  f<M)t  of  the  docket,  ilie  court  cannot  take  it  up, 
on  motion,  an<l  assiKtr  a  ila\'  for  it«s  ar'Kunient,  wlieu 
other  cases,  of  jfreat  public  iniportane*-,  have  al- 
ready lM>en  asaiKncd  for  what  may  the  remain- 
der of  tbe  term. 

Bnrryv.  jrcrestn,  (874)  IIM 

SL  Upon  theadmlsmm  of  llorMnasn  State,  tbe 
records  of  tbeforaier  territorial  Cburiof  Appeals 
were  directed  by  a  Inw  of  tbe  State  to  be  depoeited 
for  safe  keeping  with  the  derk  of  the  Supreme 
Court  of  the  State. 

Hunt  ('.  I'eUut,  <m»  1115 

."tt.  No  writ  of  error  can  Ik;  ij*nue«l  to  brinir  up  a 
n  eord  thus  situated,  the  territorial  court  bclngr 
defunct,  and  the  Supreme  fourt  of  the  State  not 
hoidintr  the  recoKU  as  juirt  <if  its  own  recorda,  nor 
exereisiPK  judicial  power  o\  er  them. 

/'/.  (;^.>  1115 

.TH.  Nor  could  a  law  of  the  State  ha\c  declar«d 
the  records  of  a  coui  I  of  tlie  I'tiitt-d  States  to  be  a 
part  ot  the  records  of  itsown  Stale  court,  nor  have 

authorized  any  prooeedingt  upon  them. 

Jd.  tib.)  1115 

37.  If  the  reeonl  were  to  be  broiitrht  up  under 
the  fourteenth  section  of  the  Act  of  ITW,  It  w«uiid 
be  o(  no  avail,  because  there  is  no  court  to  w  hich 
the  inandate  of  this  court  c<juld  W  tninsniitt»  «i. 

(d.  lib.)  1115 

38.  After  a  wise-  has  l>een  docketed  and  dismissed 
under  tbe  forty-third  rule  of  oourt,  and  tbe  plaint- 
iff in  error  sues  out  another  writ  of  error,  this 
court  will,  wbra  tbe  case  appears  to  require  it|Or- 
der  a  supsfwlnis  to  stay  all  proceedlnffs  pending 
the  second  writ  of  error. 

Hnrdeman  V.  AndenoH,  (940)  11 S8 

39.  The  simerMdMs  Is  issued  under  the  fourteent  h 
sect  ion  of  toe  Act  of  the  SIth  of  September,  ITKi. 

Id.  (Ih.)  1138 

40.  In  order  to  entitle  a  party  to  linve  a  eas<  doek- 
cte<l  and  dismissed,  under  the  forty-third  rule  of 
court,  the  ei-iliflejite  of  the  clerk  id  the  court  be- 
low must  set  forth  an  accurate  titling  of  the  case. 

Jii(illidav«.Jbitson.  (M6)  lt49 

PRB8IDBNT  OF  TUB  UNITBD  BTATBS-1. 


1.  Tbe  Act  of  Congress  passed  January  31st, 

probibltinir  the  advance  of  public  money  in  any 
tjase  whatsoever  to  the  dlsburstiifr  officers  of  k<>v- 
ernnwtit.  except  under  the  spe<  ial  dirwtion  of  the 
I'ri-sldent,  does  not  r<  ijnii  e  tiu*  jx-rsonftl  and  minis- 
terial perf  uruianoe  of  this  duty,  to  be  exercised  in 
everv  instaooc  by  tbe  PreaMent  under  his  own 

hauu. 

WinUitiii' V.  T}if  I'liilt.l  Stat":  (2ft0t  1.35 

2.  Sueh  II  practice.  If  It  were  possible,  would  abfsorb 
tht?  duties  of  the  varhms  department-  of  the  >f(.\- 
ernineiit  in  tlie  i>er8onal  action  of  the  <'tie  chief 
executive  (dhcer,  tuid  bo fTaugfat  with  misohlef  to 
the  pulilie  service. 

Id.  Ob.)  135 

3.  The  President's  duty,  hi  general,  requires  his 
superint4>n<lence  of  tbe  administration,  yet  he  can* 
not  be  re(|uired  to  become  tbe  admlDistrative  olB- 
e«r  of  every  depnrtmentand  bureau,  or  to  perform, 
i  n  person,  the  numerous  detetts  Incident  to  airrvkeo 
which,  nevertheless,  he  to.  In  ncorrect  sense*  by  the 
Constitution  and  laws  required  and  expected  to 
perform. 

id.  (Ih.)  ISA 

4.  It  is  le^al  evidence  that  the  President  specially 
authorlw**!  and  directed,  in  wrifinfr.  the  Secretary 
of  the  Treasury  to  make  such  ndvnnees,  and  that 
such  iJHfKT  was*  destroyed  when  tin  trea.'«ury  buiUl- 
itiK  was  burned.  It  issuflSclent  If  the  witneM««  states 
his  be  lief  tbatltwaa  sodeatioyed. 

/•/.  (Ih.)  135 

PKKSL.MITION  tiF  A  DEED-l. 
See  Practice. 
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Okkeral  Ikdex. 


PHIVITV  OK  C<)NTUA<T— 1. 

Tf  the  owner  ot  IhiuI  rt-cDK^nlKe  a  fulo  ot  it  inadc 
bya  person  who  hud  nn  HutTii>rity  to  scU,  there  Is  a 
privity  of  contnict  betwwn  the  owner  ttDdthepur- 
obaMT,  which  equltjr  will  enforce. 


BBCEIVBB  OF  PUBUC  MONET-«. 

The  feloniom  taUnir  and  carry Inir  awirtho  pu  b- 
llc  moneys  in  the  eustody  of  a  receiver  of  public 
moneys*  wlthont  any  fault  or  oeffllgenoe  on  his 
part,  does  not  dtoobarge  him  and  nw  sureties,  and 
oannot  be  set  up  as  a  defease  to  an  action  on  hi.<* 
oflloial  bond. 

I%e  Ultil'''  <'<ttrii  V.  ITcMcntt,  (578)  734 

itIioDE  ISLANI>-~i. 
Boo  Boundariea  of  States. 


SLAVBS-L 

See  Noifrous. 

SUBBTT— 1. 

Bee  Cdmmeroial  Law. 

L  The  law  of  the  State  of  Alabama,  nassed  in  18S1 
seo»  L  which  autliorlaea  aeoiirimt  to  require 
of  tbe  wmar  fwwitli  to  init  tibe  bond  in  suit 
•gainst  the  principal,  and  absolve*  the  security  un- 
tosB  the  creditor  commeooes  suit  and  usee  due  dili- 
genoe  to  oollect  the  debt  from  the  principal,  d<H'8 
not  include  a  case  where  the  parties  (principal  mul 
•eouritv)  unite  in  a  joint  and  several  sealctl  bill. 
(t  aL  V.  Jtm&tt  Adtnr.  nf 
TauUtr.  (Ifl7>  10« 

S.Whcn  u  oilh't  tor  is  cuntinucd  in  oillcf  fornidro 
than  one  tfrm.  but  ffive?*  (iiffeient  sun  tics,  the  lia- 
bility (if  till'  Min'tk'S  in  to  bf  i'!<ttiii!il<'!l  juxl  as  if  a 
new  |>ers(>n  had  b<'«-n  upp<)inte<l  to  till  the  secund 

term. 

The  I'nitf^ii  Stt^ffi  r.  Irrino  rt  nL.  cJ-Vi)  1«0 
NVhi'U  theaffoiinls  nt  h  coUcctnr  iir<'  r<  t  iirtu'd  to 
th«'  trt  asiiiy  niiui  tt  i  ly,  iiml  the  dale  of  the  loin- 
iiiciii'fuii  lit  ami  I'vpiruttoti  uf  his  terra  of  olTice  is 
oti  ,<(>nif  iiitci  nic<)lnte  day  betwe«'n  the  bcKinniriK 
and  end  of  the  quarter,  a  n-statenient  and  trea?*- 
iiry  traniKTlnt  ot  hl»  account  up  to  the  end  of 
bis  term,  is  legal  evidence  in  a  suit  againat  the 
sureties. 

Id.  (Ift.)  180 

4.  Such  a  restatement  does  not  fkUfy  tae  general 
aecoimta»  twit  arnuMres  tbe  items  of  dmta  and 
oredtts  so  aa  to  ezUUt  iho  transaottona  of  the  col- 
lector during  the  fbor  year*  for  which  the  sureties 
were  responsible. 

Id.  (//).)  l»o 

t.  The  amount  cliaived  to  tbe  collector  at  the 
oonnnencement  of  his  second  term  is  only  prima 
/(Oels  evidence  against  tbe  mrstlea. 

Id.  (/»..)  i»o 

di.  But  payments  into  the  t  rea«ury  of  money  x  accru- 
ing and  received  in  thesecnnd  term.  Hhould  not  bo 
applie<l  to  the  eitinirui^liiiicnt  nt  a  Imluiict'  himmh  - 
entlydueat  thoend  of  the  tli-st  ti  rm.  Pa,\  incuts 
niade  in  the  sulwwjuent  term  of  moneys  rrt-elvcd 
on  <lutv  l^iinds.  <>r  <ith<  rwlae,  which  remained 
chai  K.-.l'lo  the  <">H<M  t<>r  a^  of  thO  prOMdUV  OfllClal 
U'rti!,  should  be  so  ap|ill(*ii. 

I'l.  tl)>.)  120 

7.  The  settlemt  iit  of  rjuarterly  lux'ouiits  at  the 
treasury,  runniiiK' on  in  a  eontinued  s<'ries.  is  not 
conelnslve.  Tlu-  olHcers  of  the  tn-asury  oannot,  by 
any  exereise  of  their  diseretlon,  enlarge  or  n-strict 
tiie  oliliifation  of  the  eolloetor's  taind.  Much  Iww 
can  they,  by  tiie  iner»'  fH»  t  of  keepinK  an  account 
current,  in  which  debits  and  credits  are  entered  as 
they  oecur,  and  without  anyexpressapproprlatlon 
of  payments,  aflTect  tbe  rights  of  suretiea. 

to,  (lb.)  190 

8.  The  dockets  and  records  of  a  court,  showinir 
that  mfmey  had  been  reeeived  by  the  marshal  or 
his  deputies,  under  executlonai  are  good  evidence 
In  a  suit  against  his  seouritiee. 

wmam»v,TheUnU€astatm»       m»  IW 


TBNANCr  BT  TRB  CUBTBBT-1. 
The  irenanl  rule  of  law  is,  that  there  mint  be  an 
entry  during  ooverture,  to  enablo  the  huabaod  to 
claim  a  tanaacv  by  theooiutesy. 

Mtner't  Lemcv.  SMeiu  (87)  8S 

ISOft 


TENANCY  IN  COMMON  .1. 

1.  The  entry  and  powssion  of  one  tenant  Inenm- 
mon.  ia  ordinarily  deemed  the  entr>-and  tHutujwioa 
of  all  the  tenants:  and  this  presumption  will  pre- 
vail in  favor  of  all,  until  soin»-  notorious  aci  of 
ouster  or  adverm;  p»vw.sHirir!  b\  Th^  i^arty  »*oonteT- 
Inir  is  brotnrhf  home  to  the  knowlt-d(rt'  or  noiio'  "t 
the  others.  When  this  oceurs,  tlie  imi**-*-!  i; 
from  that  periixi  tn-atctl  ai>  a<lverse  to  tbe  „ihrr 
tenants. 

I'lunK  I 'x  Ij>        r.  lixjirkiiti'.  778 

2.  Sneli  a  notoiious  ouster  or,i"l\«r'''  i  ■  ■<^.'«e!*'i<  >a 
may  l>e  bj'  auj'  <ivert  ai-t  t/»  of  whii  h  the  ntht-r 
tenants  have  <lue  notlee,  or  the  aitM-rtion  in  ary 
proceediiitr  at  law  of  a  severul  and  distinct  (.-laim  <.r 
title.  If  an  attempt  be  made  to  obtain  a  partitloa. 
nIthouKli  the  iemtl  proceodioirs  by  which  It  is  effect- 
e<|  may  bi;  invalid  or  defective,  still,  beinjr  a  matter 
of  nubile  notoriety,  the  co-tenant  Is  bound  at  his 
peril  to  take  notlee  of  tbe  claim  to  advetae  possm- 
rioDUiiiBaet  up. 

Id.  (IhJ  T» 

8.  If  the  tenants  in  possession  only  claim  tbe  aa- 
dlvlded  lntere«t  which  wMheM  tbeir  iminediaap 
frrantors,  it  ia  not  lulvetae  to  the  lemalnintf  part  of 
the  title,  and  »ueh  persons  cannot  defend  tbea»- 
selves  in  ej<>etinent  by  giving  in  evld<^>ooe  an  oat- 
standiuK  title  cider  than  that  under  which  they 
claim :  nor  can  they  avail  theoMslveaof  theaMais 
of  limitations. 

(//..>  778 

4.  Hut  if  the  owupants  ent"  t«tl  into  |M>M««t-«pKvn 
and  held  the  lands  tor  uion-  tliiin  twenty  yinrs  be- 
fort^  the  commeno-m<'nt  (d  the  suit,  by  a  puri-ba*** 
and  elaini  thennif  in  eiitirt'ly  and  s«m  «-rulty,and  not 
an  undivided  iMirt  thereof  in  co-tenant  ur,  it  Is  aa 
adverse  tx^wee8loii«  aod  the  statute  ot  IHaltaHons  Is 
a  good  plea. 

Id,  <AJ  Tt» 

TIT  LB— 8. 


1.  A  title  may  hetried  In  Virginia,  1 

Tenneosee.  upon  a  cnrrat. 

I'nrter field' t>  Ex'rv  r.  (larlr.  (W 

2.  A  deed  of  land  In  Missouri,  in  IW*,  attested  bj 
two  wltne«»ej>,  purporting  to  have  Ix  en  executed 
In  the  presene*-  of  a  s.%ndie.  preaent^nl  to  tbe  ootn- 
tniHsioners  of  the  T'nited  States  in  1811,  mid  atniu 
brought  forward  as  the  foundation  of  a  claim  be> 
fore  the  eoimuissiouer  In  IMBw  OBttSt  be  < 
as  evidence  for  a  Jury. 

Sl>>(hlart  r.rhamltfr*,  ia*4> 

3.  .\  ctititirmation  under  the  .\ctof  ltS3ft,to  thebrht* 
Inal  elaimant  and  h\&  letral  rt^prej^ntattvca^eimnd, 
by  wa>'  of  estopiM?!,  to  nis  a».i*fneo. 

id.  ilh.)  tea 

4.  A  tide  to  land  lK»comes  a  legul  title  when  • 
elaiin  is  eonllrined  by  CotlKress.  Such  e»>nflruialn« 
is  a  hidfher  evidence  of  title  than  a  pat4;uL,  becauw 
it  i»  a  direct  arrant  of  the  fee^  whlob  had  r 
viuuHly  in  the  United  States. 

Chignon'*  Lmte  c.  AAm-^ 

5.  Tbe  Act  of  Oonirress  paMCd  In  

ing  the  dalms  of  certain  towns  aod  vlllswee  to  vlh 
lage  lota  and  commons,  gave  a  title  which  la  psr> 
amount  to  a  title  held  under  an  oM  Spanish  cntn 
(H>HHion,  oonflrmeil  by  ConH'rcsa  In  i8Hh, 

Chnnttnu  r.  h.ckharii,  tas 

TKEA.su Uy  DEPARTMENT,  AND  TKKASUItr 
TBANBCBIFT-L 

8ee  Prealdent  of  the  United 


Hee  riondlnjf. 


TBBSPA88-L 


TBUSTMt 


See  Ilankniptey 

1.  The  corporation  of  the  city  of  rhiladeiphlb 
havlntr  pr>vrer.  under  its  charter,  to  take  real  aea 
pemonai  <  state  by  dead  and  by  devise  can  alw 
lake  it  In  tru^t.   

I'ldiil  r.  (rirnrif'd  f;r<-rtiJof>.  i  lyT)  MB 

2.  Nor  is  there  any  positive  obJe«-tlon,  In  potntef 
law.  to  a  tH>n>orHtion  takinir  pmperty  upon  a  tntrf 
not  idrictly  within  the  scope  of  the  direct  purpoms 
of  Its  i nstftutloo,  but ooUatefal  to  thaw 

la.  ilbJ  BM 

t.  The  tnwta  aMntlODed  In  tbe  will  of  Hei 
Glrard  ate  iriF  an  elaeuicaynary  imtare.  I 
ble  uses,  in  a  Judicial  sense. 

Id.  iJ/.-» 
4.  Bzpresa  trusts  are  abollsbed  In  Louiewna  h% 
the  law  of  that! 
la  the  creature  < 
0«<iM8«(ur. 

HOWAB0 1,  &  &  4 


riww  arc  aoouaaeu  in  vouwam  <•.• 

t  Bute,  but  that  implied  trvst  «  WcA 
I  of  equity  haa  not  bean  ahiagaiil 
ur.cuOkswstoln 
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TRUSTS— i. 


C8AOB-4. 

L  The  coses  reports  in  9  WliwtOll« fiflS,  11  Wiu  at- 
480,  Hnd  1  Peters, rcviow«d. 
Cftokenditrfer  v.  PreMitn,  (317>  992 

2.  At  the  time  when  these  dec^ittinns  were  made,  it 
was  the  u*»i»»f«-  In  the  eltj'  nf  Washlng'ton  to  allow 
lour  <Liy^"f  Kriico  iifK)n  not<M9  ilwcounted  by  banlcs, 
■and  alao  upon  notes  merely  deposited  for  collec- 
tion. 

Id.  (//..I  »9« 

X  Hut  laiiicf  then  the  UHiiKe  hus  Immti  <  h!iuu'<  li 
to  notes  clfj«xslt«»d  for  collection,  and  been  made  to 
oxitoriii  tottiL-tf'iK-nii  lawnMrehmtiWlilohftUowB 

■onlv  thrco  djivn  of  ►rniuo. 

(//*.)  992 

4.  Although  evideiKt>  Is  not  admissible  to  sliow 
that  u8a>c«'  WH.*t  ni  fact  different  from  that  which  It 
wtiM  estMbliiihed  t4i  be  bjr  Judicial  decisions,  yet  it 
tnajr  be  abown  tliat  It  WM  •ulMequentlr  changed. 
Td.  ilb.)  999 

rsuRT-8. 

8ee  Commercial  law. 


VE9SELS-1. 

1.  Where  a  coUlaion  of  vessels  occurs  in  an  Enyltlh 
port,  the  riKbts  of  the  parties  depend  upon  the 
pnivisioiis  of  the  Itrltinh  statutes  then  in  force ; 
and  if  doubts  •■xist  88  to  their  true  ooostructioo* 
thu  c«Mirt  will  adopt  tint  wtaldi  to  MuietioiMd  l»)r 

their  own  courts. 

Smith  ,  t  til.  r.  '  ".'I'lru,  ry.)  35 

2.  By  the  Enjflish  statutcn,  as  intery>roted  in  their 
-courts,  the  niurttt-r  or  owner  of  a  vefwel.  trudiiiK 

ur  from  the  port  of  Liverpool,  is  not  answera- 
ble for  damacw  oooMloiwd  bj  the  fluilt  of  tbe 
pilot. 

Id.  (7b.)  35 

8.  llie  actual  damave  sustained  by  the  party  at  the 
'plMM  of  Injury,  and  not  probable  profits 
rt  of  dMtlnatlon,  ought  to  be  the  meaa- 


of  collision  as 


■at  tbs  DOi  

ure  off  Tnlue 

Jd.  (lb.)  Sd 

4.  Bar  wlKMefftnltth0aeaid«Dt  bappened,  to  a  qu««- 

flOWABD  1.  2,  8,  4. 


tion  1^  ftuit  for  tiMlarfi  to  be  deoMod  by  thorn 
upon  tno  wholo  off  ttao  ovMMMM. 

M.  (lb.)  S» 

fi.  If  a  ship  be  at  anchor  with  noattlto  eet,  and  In  a 
proper  place  for  anchorinc,  and  another  ship,  under 
sail,  oocnslon  damaffee  to  ner*  the  tatter  Is  liable. 
Stnmteial.v.Fmter,  (89)  68 

rt.  iiut  if  the  place  of  anohorajre  be  an  improper 
piat<e,  the  owners  of  tbe  Teeael  wbtob  to  Injured 
must  abide  tbe  ooDsequenoee  of  tbe  mlaoonduot  of 

the  uianter. 

/'/.  (III.)  58 

7.  The  tbomuahfare  of  the  pass  of  tbe  Mlsaie- 
Hippi  Ui%'er,  atiiiiBoatta,  tonotaproper  plaoe  to 

anchor. 

hi.  ah.)  M 

Hee  AmiumiMiit,  and  Lixnitatlon  of  Actions. 

YTROINIA-t. 

1.  An  .\ct  of  the  I/ejrIslature  of  Virginia,  passed  in 
May,  1779,  "  t^tublishintr  a  land  office,  and  ascer- 
taining ttie  terms  and  manner  of  Krantlng  waste 
and  unappropriated  lands,"  contained,  among 
other  ezGeptl<M]s,  tbe  followlog,  via.:  "No  ea> 
try  or  location  of  land  sball  be  admitted  within  the 
country  and  limit*  of  theCberokee  Indiani." 

PnrterMM'»Kx'V9V.aair1t^  (TS)  IM 

2.  Tbe  tract  of  country  lylnff  on  the  weet  of  the 
Tennessee  lUver,  was  not  then  the  oountrv  of  the 
Cherokee  Indiana,  and,  off  eotmei  not  within  the 
exoeptlon. 

Id.  (Ih.)  IM 

S.  A  title  may  be  tried  upon  a  eoeeot. 

hi.  <n>.)  186 

4.  \v  liateA  er  lamte  In  VirKlnia  w<  i-e  not  within  the 

iex^pUons  of  the  Act  of  1778,  were  subject  to  ap- 
propriatlop  bytreeenty  wemnte. 
T<L  (Ih.)  18S 

'>.  '1  he  It  jfisintive  trrant  of  Virffinlato  hernlHeers 
and  soldiers  would  not,  of  itaulf,prevent  the  stat- 
utv  of  iimltetione  of  Kentneky  from  nttachinR. 
Id.  (ib.)  18« 


WHIT  OF  nUIORp-t. 

The  distinction  between  writs  of  error  and  ap- 
peato  oanaot  be  overthrown  by  an  agreement  of 
eoiWMl  la  the  eowrt  beloer»  that  nil  the  evldenoe  In 


the  oanee  •hau  be  Introdaeed  and 
■tatementofftwte. 

JKbior  etiiiv.  v.  raotoon, 


Sit 
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ACCOUNT  STATED 
Bar  to  H  bill  in  equity. 

(4  ('.,  \m). 


Deeli 


Seisures. 

77«*  ApoUou  (9  W..362), 


111 


'temaux 


8.  fidfi 


When  impeachable,  for  fraud,  miBtake. 
error,  omission,  accident,  usurious  charges. 
J^rlciru  v.  Hart  (11  W..287).    6^  IfiS 

ACTION. 

For  money  or  goods  obtained  bv  fraud 

or  false  representation,  assii^aDle. 
/>n nemoie  v.U.iL{iiD.,  857).    1 ,  684 

ADMIRALTY. 

Collision,  measure  of  damages  for, 

Smith  V.  Owrfryd  IL  28),        LL  fifi 
Commission  of  captors,  when  inquira- 

blc  inio, 

In  war,  domlcil  of  owner  determines 
character  of  goods,  whetlier  hostile  or 

Dtutral. 

The  Mary  d  Sftmn  (1  W. ,  46)^    4,  32 
Damaees,  in  cases  of  illegal  capture  and 
iu  collision. 
rfie  Amiable  Naney  (8  W.  .546).  4,  Ififl 
Domicil  of  owner,  in  enemy's  or  neutral 
country,  or  national  cnaracter  of 
owner,  effect  on  g'oods  shipped. 

The.  Prnnr<»  8.  681 

Conclusiveness  of  judgments  in,  or  when 
may  be  re-examined. 
^\H^^iavl»v.  Armrmfd{lG..^L  8,  Sftd 
Liiability  for  necessaries,  supplies  and  re- 
pairs to  sh>i> — Liability  for  conduct  of 
masters  and  mariners. 

U.  S.  V.  Brig  MaUk  Adhel 

(2  n    210).  II.  239 

ILlen  on  ships  for  repairs,  necessaries, 
supplies,  etc. 

The  Oenernl  Smith  (4  W.  .438).  4.  fi0& 
Uen  for  repairs  and  necessaries,  and  for 

fyilvntre  «nd  fn-ight. 
I*roceeding8  in  rtm.  for. 

Hltiine  t.  The  Chnrle*  Carter 
(4  C,  3281,  2,  fiafi 

•  Pirates  and  piracy,  definition  of.  who  lia- 
ble for. 

U.  S  V.  Palmer  (8  W.,  em    4,  HI 
Prize  taken  in  violation  of  neutrality ; 
Salva^  for  neutral  vessels; 
Capture. 

The  Star  (3  W.,  TS^,  4,  888 

DaIuL.  1  to  How.  4. 


ADVERSE  POSSESSION. 

What  necessary  to  constitute: 
Requisites  of. 

Hi^ardr.  WtlUom^  (7  6^  398 

Mortgagor's  pos.H<  sHion  not  (ulvi-rsc. 

infjijiiixvu  r.  .\friri  (4  C.  4irj),    8.  864 
Occupancy  necessary  to  roti.stiinie  ad- 
verse |x»wessi()n. 

hWin'j  r.  /}<ir/>^t(U  P..  41).      9,  624 

AGENT. 

See  Officeus;  Principal  and  Aobnt. 

ALIENAGE. 

Effect  of,  as  to  title  to  real  estate. 

Oooernetir  v.  liobertmn 
{U  W.,  332L  6,  488 

APPEAL. 

What  Particiilarity  in  exceptions  i& 

necessary  in  order  to  a  review  in  appellate 
court. 

General  exception  or  objection,  when  not 
sufficient. 

Moore  v.  B'k  of  Metropoli* 
a3P.,802},  10»  112 

In  equity  oases,  admission  of  illegal  evi- 
dence, is  not, of  itself,  irround  of  revers- 
al, or  of  bill  of  exception. 
FWd  r.  U.  S  (9  P..  182K        9,  94 
Parties  in  error,  who  necessary. 

Choings  v. Kineannon  (7  P. .399).  8,  728 
No  one  hut  parties  to  record  can  be 
heard  on  appeivl  or  writ  of  error. 
HarriMJi  t.  Nixon  (9  P..  483).  ft. 

APPEARANCE. 

Appearance  cures  defects  in  service  of 
prore«9,  and  its  non  service,  except  want 
of  jurisdiction  of  subjetH  matter. 

Knox  r.  Snmmer${^C.  496).     2.  ISIQ 

APPLICATION  OF  PAYMENTS. 

f%eld  V.  Holland  (6  C. ,  bj,  8,  ISfi 

APPURTENANCES. 

What  passes  by  deed  or  devise,  as  ap- 
purtenances. 
llarri*  r.  Klludt  QO  P.,  25),     9»  333 
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ARBITRAMENT  AND  AWARD. 
Camocluin  r.  Chrwtie 

ASSIGNMENT. 

Of  fbnd,  olc.  by  onler  or  draft  or  check 
on  it,  and  in  otln^r  manner. 

Turnan  r.  Jorkiton  (">  P.. 580).  8^  23A 
Void  for  want  of  cliange  of  iMmession. 

lirookJir.  AfarhuryiU  W..  78).  6^  423 
With  preferences  when  valid,  when  not. 

Marbury  r  linHjksil  W.,  556),  fi, 

ATTORNEY. 

Authority  of. 

ir,iu'm  B'k  r.  Uenri/  (5  P..  99),     8*  fiO 
Power  of.  revoked  by  death  or  Insanity  of 
principal. 

Hunt  r.  Romnuinier  [8  W.,  174).  5^  6fifl 
AUTREFOIS  ACQUIT  OR  CONVICT. 

Effect  of  in  criminal  cases. 

U.  8.  V.  Perez  ^  W.,  579L       6,  166 

AWARD. 
See  Arbitkament  and  Award. 

BAIL. 

On  execution,  and  in  criminal  cases. 
Ejcomretur. 

Dnmhoji  r.  Tni/lor  (U2  W..604),  6,  743 
Exonerated  by  discharge  in  insolvency, 
or  death,  of  principal. 
lker»  t.  Ilanghton  (9  P. ,  329),    9.  14B 

BANKS. 

Collection  by,  liability  for. 

Bankv.  TripUtet  al.  (1  P..  35).  7,  32 

BANK  OF  U.  S. 

Power  of  Congress  to  charter. 
M'CulbH-h  v.Mnryland{\  W. .  316),4.  S7Q 

BANKRUPTCY. 

Bankrupt  and  innolvent  laws  of  State,  con- 
stitutionality of. 

Laws  of  U.  S.  suspend  State  bankrupt 
lawH. 

Discharge  in  foreign  country,  no  bar. 
SturgeM  v.  CrowniiuUiield 
(4  W.,  122L  4.  B2fi 

BARRATRY. 
What  18. 

Watern  v.  M.  L.  hit.  Co. 

P.,  213),  ft,  fifl£ 

BILLS  OF  CREDIT. 

What  are  "bills  of  cre<iit "  within  U.  S. 
Consiitution.  Confederate  notes  are  not. 
Cniig  V.  Muutouri (4  P. .  410),      7,  908 

BILLS,  NOTES  AND  CHECKS. 

Acceptance  or  promise  to  accept,  by 
letter  or  tele^am. 

Coolidge  v.  Paysfn  (2  W.,  66).  4.  185 
Acceptance  and  payment  of,  for  honor. 

komg  V.  IPiynhm  P.,  ^m},  T,  132 
Import  a  consideration. 

MnmUrilU  t.  WeMi  ^  W. ,  277),  6,  ST 
When  indorser  can  allege  want  of 
consideration,  duress,  fraud  and  other  de- 
fenses. 

M' Donald  r.  .}fngruder, 
(3  P..  470),  7,  744 
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Bank  char^ine  bill  or  note  to  makfr.  or 
creditinisf  holder  amount  of,  when  dis- 
charges  other  parties. 

Brown  r.  Birry  {S  D..  36.)).      1,  fiSS 

Part  payment  by  one  party  to.  dis- 
charges otlier  parties  only  pro  tanto. 

Protest  for  non-acceptance,  when  neces- 
sary. 

Wil^m  V.  UnoT{\  C.  194),      2^  2fi 
Drawn  in  one  Stale  and  payable  in  another, 
are  foreign  bills. 

liurkner  r.  Finley(2'P..fm).    7,  5£fi 
I^x  I'tfi  iind  IfT  fori  as  to  interpretation, 
effect,  and  validity  of,  and  usury 
Slarnm  v.  PonuryiV)  C.  221).    3,  2QA 
Notice  of  demand,  nonpayment,  protest, 
*  when  and  how  given. 
New  York  statute  as  to  holidays.  holidAjt 
as  to  grace. 

rfl  F.  levering  (6  W. ,  102K  6^  ilfi 
Immaterial  whether  indorser  receives 
notice  if  due  diligence  used  in  st-ndinirii. 
HarriH  r.  Rt>hin*on  (4  II..  33C).  11.  IIMMI 
Party  to,  rannot  vary  hisconlracl  liy  paroL 
Parol  evidence  admissible,  for  what  pur 
poses. 

li  'k  ofU.     r.  7>»/ «  n  (6  P. .  5U  8.  aU 
Parol  agreement  as  to  place  of  de- 
mand, when  valid. 

Brent  V.  B'k  of  MetropoUs 

Liability  of  partners  on  bills  and  note*. 
Power  of  partner,  as  a^ent.  to  bind  ibr 
firm  as  jwirty  to  negotiable  instrument*, 
and  otherwise. 

/A-Ii'/y  r.  Jnhn*t)n  (2  P..  186),   7.  891 
Given  for  patent  rights. 

.Vfind^rilie  r.  HVW/  (5  W..  277).  6»  fil 
Payment  of  forged  bill  by  drawee  or 
acceptor. 
B  'k  of  U.  S.  V.  B'k  of  Qeorgi.\ 
(10W.,838L  ft.  SS4 

When  bill,  note,  or  check  is  payment 

IhxrrU  r.  John»ton  (3  C.  811 ).   2,  41U1 
Certificate  of  notary.evidence  of  whst 
facts; 

Presentment,  demand  and  notice. 
When  drawer  or  indorser  not  entitled  IQ 
notice. 

Fenicickv.  Sear»(\  C,  259).      8^  IDQ 
When  necessary  to  present  bill  for  ac- 
ceptance and  when  not. 
Protest  for  non-acceptance. 

Brown  r.  Rirry  (3  D..  360).       1,  fiSS 
Proof  of  demand  not  nect>s.>^ry  sf  U> 
maker  of  note,  or  acceptor  of  bill. 
B'k  of  U.  &  T.  Smith 
(11  W..  171).  6^  443 

No  protest  of  pi-omissory  note  or  inland 
bill  necessary  under  general  law  merchant. 
Ytyfing  r.  Itrynn  (6  W..  146>.     6,  £41 
Protest  for  non-acceptance,  when  oec- 
es-sii  V. 

U  i/wn  V.  Lenox  (1  C. .  194).       8,  7? 
firown  r.  fhirry     P. .  1,  ftM 

United  States  as  parties  to.  rights  mt 
liabilities  of. 

r.  N.  r.      rArr  (12  W..  6^  IM 

Rights  of  purchaser  before  nkatnri^. 

^  ManderifU  r.  UVZrA  (5  W..  277).  6,  91 
Usage,  or  custom,  as  controlling  and  «»• 
rving,  demand,  notice  and  days  of  grut- 
'MUU  r.  B'k  of  U.     JU  W.  431)  fi»  614 

Dalu  1  to  Hov.^ 
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Promise  to  pay.  or  acknowledt^ment  of 
liability,  alter'maturity,  by  indoraer, 

with  knowledge  of  the  laclies,  is  waiver  of 
m)tice. 

1  horn  ton  r.  Win  « ( 1  ~*  W. .  1841.  6^ 
Who  will  iH>  deemed  to  ha.ve  acted  in 

good  failli  in  taking. 
W\m\.  \s  notice  to  prevent  holder  from  recov- 
ery. 

FoirUr  r.  Ih-antly  (UP.. 318),  10,  4A3 
BILL  OF  PARTICULARS. 
Effect  of. 

Party  contined  to  demand  stilted  in. 
Ches.  cfc  O.  Canul  Cv.  v.  Knapp 
19  P.,  541),  9i  222 

BILL  OF  REVIEW. 

Nature  of. 

When  may  bt-  brought. 
Who  may  muinlain. 
Time  wilhin  which. 
What  il  should  contain. 
Blink  of  U.     V.  RUehic 
(8  P..  128). 

BONDS. 

Officin!  and  other,  and  for  debts,  liability 
of  sureties  on. 

U.  S.  V.  0%U$  (9  C.  212).         3.  20S 
Postmmter  Oen.  v.  Early 
(12  W..  1861,  ®«  B77 

BOTTOMRY,  AND  RESPONDENTIA 
BONDS  AND  LOANS. 

Blaine  v.  The  OfuirUs  Garter 

(4  r. ,  828).  8, 
Conanl  t.  Atlantic  ln».  Co. 

(1  P.,  mil  2*  isft 

CHANCERY. 

Jurisdiction  of  chancery  over  bequests  to 
corporations. 

Bapttjit  A»».  V.  Hart  (4  W..  1),  4.  4ftfi 

CHARITABLE  USES. 
What  is  Charity ; 

Bequests  vntia  for  charitable  pur* 
poses,  and  those  not. 

V^tdnll  V.  Girard'»  BLe'rH 
(2  H..  127).  11. 

CHILDREN.  ILLEGITIMATE. 

Incapacity  to  inherit.    When  they  take 
devises  or  bequests  under  the  description 
of  children. 
Brev>er  v.  Blougfwr  (14  P. ,  1781, 10.  40B 

CITIZENSHIP. 

Citizenship  of   corporation   and  their 
stockholders. 

By  reajsou  of  voluntary  association. 
Hfolders  of  bonds  of  corporation  secured  by 
mortgage. 

General  answer  waives  objections  to  n«i- 
dence. 

Jlvpe  Ins.  Co.  V.  Boardman 

(5(;..57l,  3,  2fi 

COMMON  LAW. 

WTiat  is.  &f. 

Cnthcart  v.  Jlobinwn  (5  P. .  26418,  180 

Dai>l.  1  to  Ilow.  4. 


CONDITIONS. 
Precedent  and  .subsequent  conditions  In 
wills  and  deeds. 

Tui/l<,r  i\  .)/«.*./<  (9  W.,  325.)    6^  IQl 

CONFEDERATE  STATES. 

Jttdg;ments  of  courts  of  law,  and  authority 
of. 

Status  and  relations  with  the  Union. 
Commercial  intercourse. 

Keene  r.  MelJomntgh  (8  P. .  3081,  fififi 

CONGRESS. 

Power  of.  to  charter  U.  8.  bank. 
MeCulU»ch  r,  Maryland 
(4W..  81  fi).  4. 

Power  of.  to  regulate  commerce. 

Gibbmut  T.  Ogden  (9  W..  1).  23 
Hnnrn  t.  Maryland  (12  W. .  419L  6.  QTl 

CONSIGNEE. 

Power  of  to  sell. 

Brovcu  r.  M' Gran  (14  P. ,  4791, 1 1 OM 

CONSTITUTIONAL  LAW. 
Constiiutioimlity  of  State  bankrupt  and 

in.soiveul  laws. 

Star  gen  r.  Croirnin^hield 
(4  W.,  1221, 
Power  of  Congress  to  regulate  commerce. 
State  licenses. 

Power  ot  State  to  tax  commerce. 

Git^n*  r.  Ogden,  (9  W..  1).     6^  23 
ltr<^n  r.  Maryland{l2  W. , 410)  6,  ftH 
Constitutionality  of  law  altering  char- 
ter, as  impairing  contract. 
Dart.  Col.  V.  Woodirard 

(4  W..  518L 
Constitutionality  of  cx  po^tfofto  laws. 

CaUUr  t.  BhU,  3  Dall.,  m     1.  fiAS 
Stargen  r.  Croicnimhield 
(4  W..  1221,  4.  Ii2fi 

What  laws  are  void,  as  impairing  obliga- 
tion of  contracts. 

Fletcher  v.  Peck  (0  C.  871,       8.  168 
Constitutionality  of  laws,  or  of  repeal  or 
moditication  of  sUitute. 

FUtchcr  r.  Peck,  (6  C.  87),      3,  Iflfi 

CONTRACT. 
Contracts  by  letter  or  telegrram,  oflfer 
and  acccepiance,  when  valid. 

EHa*m  V.  Henj^hair  (4  W. .  225).4,  fiftfi 
Corporations  Iwund  by  contracts  of  officers 
and  agents. 

Meeh'i^  B'k  of  AUx.  r.  B'k  of  Col. 
t5W..826l,  5^  IIMI 

Covenants  in  contract,  when  dependent 
and  when  independent. 

Gold»borough  v.  Orr(6  W..217).  5,  &QQ 
nie^l  contracts,  what  are. 
How  far  fraud  or  illegal  consideration  will 
avoid  contract. 
Ariiuitrvimv.  Toler{\\  W..2.58).  6,  flfiS 
Acta  of  infant,  when  void,  and  when  voida- 
ble, and  bv  whom  voidable. 

Tucker  i.  Morela  mt  (10  P. .  581,  346 
/^j-  Un-i  and  lex  fori,  aa  to  interpretation, 
validity  of,  and  defenses  to. 

Slrtcum  V.  Pi/inery  (6  C.  22LL  3,  ZQh 
Oral  evidence      applicable  to  written 
contracts. 

BriidUi/  p.  Wash.,  &c..  Steam  Packet 
Co.  03  P.,  891,  10.  78 
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Stated  sum  in  contract,  whether  penalty  ; 
or  lu]ni(latt-<1  damaees.  ' 

Tayhn  r.  St),<IU','rd      W..  13L         284  j 
What  arc  void  a.s  aguiust  public  policy*  i 
or  aa  illeeal.  i 
Illegal  considrnifion,  when  a  defense. 
Agreement  not  to  bid. 
Lobby  services. 
For  contingent  fees. 
To  prevent  competition. 

DartU  p.  Nutt  (4  P..  1841.  "L^ 


COPYKIGIIT. 

Law  of.  as  to  law  reports. 

Wheaton  v.  Pttcrs  (8  P.,  591), 


8,  loss 


COKPORA.TIONS. 

Bound  by  parol  contract  of  officers  and 
agents. 

Meth'n  B'k  of  AleJt.  v.  ITk  of  Col. 

15W.,826L  6^  100 

B'k  of  Metrt>politi  t.  GuttM?iliek 

04  P..  m  1^  aafi 

Citizenship  of  corporation  and  it«  stock- 
holders. 
Voluntary  aasnciation. 

Holders  of  bonds  of  corporation,  secured  by 
mortgage. 

GleneraT  answer  waives  objections  to  resi- 
dence. 

Hope  Int.  Co.  V.  Jioardman 

tsc.  57),  8.  ae 

Devise  to,  power  to  take  by  devise  and 
bequest;  subsequent  incorporation  as  to 
such  power. 
Ih ptui  AMo'n  V.  Hart.  (4  W . ,  1).  4,  499 
Dissolution  of,  and  effect  on  debts  owned 
by  them,  and  on  their  property. 
Mumma  r.  The  Putonuic  Co. 
(8P..28il  8,  fl4B 

Construction  of  grants  to  cnrporiitions; 
CoiporaiionH  have  only  powers  grant- 
ed, or  lljoec  necessary  to  carry  into  effect 
powers  granted;  cnn  only  act  in  the 
mode  prescribeil  by  the  law  creating. 
Charle*  Hirer  liridije  t.  Warren 

Jirulf/ejU  P..  4^0).  723 
DMty  V.  KnoirleFjrP.,  m).    7,  filS 
"  Persons  '*  in  st.Hltitc  include  corporations. 
When  (icL-nu'd  citizens. 
UiiiUd  Stttteg  V.  Ainedy 
(U  W..  8921,  6* 
Mode  of  executing^  powers  conferred. 
What  powerH  are  not  implied. 

Beaty  v.  Kmwler  (4  P.,  ir,2).     7,  filS 
Powers  of,  beyond  the  territorial  limits  of 
the  sovereignty  which  created  h. 
Ruhyai,  (.  OK%t4ir(H  P..  122),  10.  382 
Charter  or  by  laws  of,  as  to  transfer  of 
•toek. 

Lien  OB  stock  for  debt  due  by  stocklioldcrs. 
Union  li'k  of  Georgetotrn  r.  J^aird 
(2  W..  -m),  4.  269 

Taxation  of  stock,  or  share-s  in  corpora- 
tion, tloesnot  impair  oblitrut  ion  of  contracts. 
Taxation  of  Hhares  in  national  banks  and 

other  corporations. 
Power  of  Stat«8  to  impose  taxes. 

Proc.  ITk  t.  BiUingn  (4  P. .  514),  7^  ftSfl 

COSTS. 

Judgment  cannot  Im?  entered  against  U.  S.  for. 
U.  S.  r.  Af'Lemore(4  n..2«6).  11.  077 
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COVENANTS. 

When  dependent,  and  when  independent 
OoldslHtrough  ».  Orr  (8  W.  .21 7>.  5,  Mft 

CRIMINAL  LAW. 

Discharcpe  of  jury  before  verdict. 
Former  conviction  or  acquittal, effect  of. 

U.  a.  r.  Pcrfz  (jiW.,  579),        fi,  Ifii 
Jurisdiction  of  U.  8.  courts  over  oommoe 
law  offenses, 

U.  8.  r.  CodidgeiX  W..  4151,    4,  124 
Juriixliction  of  State  and  U.  S.  courts, 
as  to  territory  aud  offeuse. 

U.  &  V.  Beram  (8  W.,  ^6},  4.  404 
Jurifidictinn,  U.  8.  oourtfl.  as  to  locality. 
*'  Hi^h  seas;" 

Crimmal  statutes  strictly  construed. 

U.  S.  t.  Wi'tUrgfr  ij^'^r .  70],  5.  21 
Piracy  and  pirates,  deftnition,  whu  pun 
ishable  for  piracy. 

U.  S.  P.  Ailmer  (8  W.,  610K     4,  411 

CURTESY. 
Tenantry  by,  in  what  lands,  seisin  necessarv. 
Mercer  v.  Sdden  (1       371^     2UU  t& 

COUSTOM. 

As  controllin?  or  varying  days  of  jgraee 

on  bills  aud  notes. 
MUU  r. B'k  of  U. &  01  W. .  4:^1).6.  ftlA 

DAMAGES. 

Vender's  (InmaETPR  for  breach  of  coninict 
for  sale  of  chattels. 
Shepherd  t.  UampUm 
(3W.._200)  4.  S69 

Measure  of,  in  c<)Ilisi»)ns. 

Smith  t.  Oondrva  II..  1 1.  3i 

Breach  of  contract  for  sale  of  lands. 

Hopk-int  t.  Lt:* HdVi.,  W^)^       5^  215 
In  cases  of  illeg^  capture,  or  colll^ioQ 
The  A  rnioMe  Na  ncy  (3  W . ,  546).  4.  464 
Interest  as  damages. 

Sneexl  r.  Wi.ntr  (8  W..  690),      6,  717 
Liquidated,  wlien  stated  sums  is,  or  wheo 
penally, 

Tayhe  v.  Saiulifonl(7  W. ,  13),  6.  384 

DEATH. 

Death  of  partii*.  effect  on  suit. 

Green  v.  Wafkins  l6  W. ,  260),     5^  g84 

DEBTS. 

When  chiirjrrable  on  lands. 

Wrujhi  c.  Denn  QO  W..  204). 
Stump's  Exfe'r*  «.  DetteaU 
(1  P.,  585L 


e 


201 

7,  Mi 

PUBLIC 


6.  4£i 


9^  333 


DEDICATION  OF  LANDS  FOR 
PURPOSES. 

Cincinnati V.  White     P..  131) 

DEED. 

What  passes  by,  as  appurtenant 

Harri*  v.  Elliott  (10  P..  'Zh). 
Grant  by  officer,  presumt-d  authorised. 

U.  S.  r,  PrrdumanCt  P.,  51J,  ft. 
Drunkenness,  duress,  etc.  in  SToidaiKV 

of  deeil. 

Ha niiny  v.  Ha ndy  (1 1  W  ,  10«),  6.  48» 
Conditions  jTcredi'iit  and  «iu!»»i«i|iJtD'  ia 
(lved.«,  who  may  perform,  imd  lh«ir  «f- 
feci. 
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Conditions,  not  raised  by  implication. 
Condition  unperformed. 

Tayhrv.  M'wm  (D  W..  826),    6^  UU 

U.      V.  Clarke  (TP..  1«8L      9,  aS 
Deed  with  onntmci  to  reconvey,  when  a 
mortffa§:et  and  when  not. 

Qtmtay  r  AiexaiuUr  (T  C  .2l8).3,  3£1 
Wluit  is  sufficient  delivery-  of  a  doed, 
to  pass  the  title. 

Tompkin»  v.  Wheeler 

06  P..  106),  iSL  aoa 

I>escription  in  must  be  definite. 
When  void  for  nncertainty. 

(y/Iara  v,  U.  S.  (15  P  .  27r»i,  10,  121 


vendee  is  estopped  from  disput- 
ing the  tKle  of  lii»  vendors. 

Walkin*  v.  Holnuinm  P..  25),  10,  EM 
Estoppel  by  recital  in  deed,  will,  or  other 

instrument. 
XSITeet  of  recitals  in,  generally. 

Carver  v.  JacJcson  (4  P..  1).  2.  Tfil 
I*arol  evidence  admissible  to  prove  a  deed 

absohtte.  a,  mortgage. 
Action  to  luive  dfed  (i(  <  lared  a  mortgage. 
Where  deed  is  absolute,  but  is  as  between 
tlie  parties  a  moriijagf.  a  bona  fide  par- 
clutser  protected. 
But  a  purchaser  with  notice,  stands  in 
place  of  the  equitable  mortgagee. 

OmiMy  f).  AkJ-ander  (7  C. .  218).8.  821 
Iluijfi^  V.  BdieanU  (9  W. .  4m,  6,  lAfi 
Paml  evidence  to  show  trusts  as  to 


lands,  to  show  mistake  or  explain,  etc. 

M'lo  r  P.  Walker  (9  C.  17^).  8.  fifil 
When  void  for  fraud,  insanity.  drunk(;n- 
neas.  duress,  undue  influence,  imbecility, 
infancy,  or  fraud  on  ui:irriiii;t',  from  ward 
to  guarUiau,  to  trustee  from  ctttuique  trust, 
to  executor  from  heir. 

Hardinrj  r,  HaniJy  (U  \V..103).  6,  4£fi 
■Qranta  eood  in  part. 

PiUUrtom  p.  JeiikHi^i  P.,  216),   7.  402 
Iie(iui.sites  of  deed  of  land. 
AffrintUurtU  li'k  t.  Ri»e 
(4  H..  22o).  11.  fi4fi 

Conveyance»   Between   husband  and 
wife  upheld  in  equity. 

li'k  of  U.  tL  r  L< «'  (13  P. .  107K  10,  ai 
Deed  and  devise  governed  by  State  de> 
cisions  :  lex  UhH  rei  sitae. 

Dnrhif  r.  yffujer  (10  W..  465).    6,  SflS 
Sheriff's  (Ii'liIk,  liuiTcleeds  by  masters. 

Walker  v.  Turner {9  W..  541i  6^  Ififi 
When  quantity  of  lands  varies  from 
amount  slated  in.  effect  of. 

V,..rl^x  r.  rraiiim  C.  871).        8.  698 
Voluntary  deed  to  wife  or  child,  when 
good,  or  void,  as  to  creditors. 

SextoT^  t.  Wheaton  (8  W.,  229),  6^  ftOS 

I>EVISE. 

What  passes  by  devij«e  as  appurtenant. 

Uarrin  v.  Elliott  (10  P..  ^      9»  222 
Power  of  cox*porations  to  take  by  de- 
vitrt;.  and  bv  lx;quc«t. 

Baptist  Am'h  v.  IJarf  (4  W..  1).  4.  499 
Valid  for  charitable   purposes  and 
those  not. 

Vidail  V.  Girard't  Ex'ra. 

(an..  127).  LL  aufi 

Title  of  lands  by  devise,  governed  by  laws 
olTthe  State* 

Clark  c.  Grafuiinifi  W.,  577),  5»  224 

I  to  How.  4. 


DISTRICT  JUDGE. 

District  Judye  may  hold  circuit,  on 

death  of  Justice  appointed. 

r.  iS.  f>.  Uneaiiter  (5  VV..  434),  6*  127 

DOMICIL. 
Domicil.  in  enemy's  country,  or  neutral 
country,  in  war,  efPect  of.  on  ^ods 
shipped. 

Tli4:  Frances  (^C.  9^  8.  BSl 

r?ie  yfary  ik  Susan  (1  W.,  48),  4.  aS 

DOWER. 
In  what  lands  widow  is  downhlo; 
What  seisin  of  husband  is  necessary  to 
confer  the  right. 

Marfrtiryt.  Bnen(\T>V..  21),  10.  646 

DURESS. 
In  avoidance  of  deed. 

Harding  ».  Handy  (11  W..103.)  6,  4£fl 

DUTIES. 
Lien  of  U.  S.  for  duties. 
U.  fi.  c.  SM  Chestit  of  Tea 
(12  W.,  486),  6^  702 

EJECTMENT. 
Requi-sites  of  adverse  possession. 

Ricard  r.  Williams  (7  W..  59),  6,  aflS 
Occupancy  necessary  to  constitute  adverse 
possession. 

Eicing  v.  Burnet  (U  Pet..  41)^  9»  624 
Mortgagor's  possession  not  adverse. 

HifjffitiMm  V.  Mein  (4  C.  415).  8.  664 
Mesne  profits,  when  recoverable. 

Green  v.  BiddU,  (8  W..  1).       6,  647 
Court  will  not  restore  possesision  on 
pavment  of  the  rent. 
Hmith  V.  Tralnus  (9  P.,  4),         9^  3Q 

EQUITY. 

Deed  avoided  in,  by  fraud,  insanity, 
dmnkenness.  duress,  undue  influence, 
fraud  of  marriage,  from  ward  to  guardian, 
from  heir  to  executor,  cestui  que  trust  to 
trustee,  imbecility. 
Harding  r.  Hattdy  (1 1 W. ,  103), 6.  429 

When  equity  will  relieve  for  variation 
in  quantity  of  lands  from  amount  stated  in 
deed. 

Voftle^  V.  Craig.  (8  C,  STT),      8.  fiflS 
Lensth  of  time  no  bar  to  a  trust. 

Prewost  t.  (iratz     W..  481),    5,  811 
Account  stated,  bar  to  bill  in  equity ; 
Defenses  must  be  ma<iu  in  ori^inaJ  ac- 
tion. 

Chappedelaine  r.  Dechenaux. 
(4  C.  306),  2.  fiJB^ 

MoltilkriouBness. 

Gnine*  v.  Chew  (2       619).    11.  402 
Title  of  lands  taken  as  security  for  mon- 
eys loaned  is  simply  a  mort^ii^a^e.  though 
the  af^eement  h  by  paroL 
Absolute    conveyance   can   always  be 

proved  by  parol  to  be  a  mortgage. 
Wluiru  person  lakes  title  at  judiciiu  sale 
for  another,  he  is  a  trustee. 

Hughes  r.  Edimrds  (f»  Vy..489).  6,  142 
Colson  V.  Thomjmm  (2  W  ..  a^it)).  4,  258 
Necessary  parties  in. 

Mnri^IutHr.  Hererley  (5  W.,  3in).  5,  97 
Time  or  excess  of  price  may  Ix,-  dis- 
pensed with,  when  not  essence  of  con- 
tract. 
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Will  not  enforce  doubtful  lille.  I 
iJranhiW  V.  OraU  tO  W.,  WS),  fL    322  I 
Patents  for  laDtb  may  be  set  aside  for 
fk*aud. 

MilUr  T.  Kerr  (7  W..  1).  5,  flfll 

Equity  jurisdiction  after  tnui  ut  law. 

Smith  t.  M  irer  i^W.M'l).       6,  IfiS 
Jurisdiction  of,  over  charters. 
Ii<il>(4J*(  AKMt^'iation  r.  Hart 
(4W..1).  4.  Aftfi 

Limitation  of  action  in.  i 
Thoman  r.  Hnrrir  (JO  \V. .  I  tG).  6^  2fl2 
Will  relieve  from  mistake  or  ignorance 
of  nmtcrial  fuel,  in  parlicj*.  in  what  cases. 
Grounds  of  relief,  in  case  of  written  cod- 
tract. 

When  no  concealment  of,  or  surpriMe,  or 
imposition,  no  relief; 

M'Ferran  v.  Taylor  Ci  C.  270),  8,  43 
Whether  equity  will  relieve  ajpiinst  a  mis- 
take of  law. 

lluntv.  Itinttnuinier  {\  v.,  \),   7.  82 
llu  n  t  p.  Rimtim  anier 
(H  W.,  174J  5i  589 

Neceswir}'  parties  in  equity,  objection 

when  to  be  made  : 
Title  may  be  made  g^ood  any  time  before 

Moryan  t.  Morgan  (2  W.,  290).  4,  242 
Trustee  or  accent,  cannot  purchase 

property  confiiHMl  to  his  care. 
Employed  to  buy  for  another,  cannot  buy  for 
himself. 

Purchase  by,  enures  to  principal ;  ' 

Cannot  buy  from  him.self. 

Cannot  act"  for  both  parties. 

Maiune  r.  WatU  {B  C,  148),       8,  Ifil 

Where  father  conveys  land  to  another,  on 
parol  trust  for  chihlren,  or  one  conveys 
upon  parol  trust  for  another,  the  grantee 
is  trustee,  and  the  parol  trust  may  be 
proved  and  enforced. 

Purchaser  of  trust  estate,  with  knowl- 
edge of  the  trust,  is  subject  to  the  siime 
duties  as  to  the  trust,  as  the  original  trustee. 
Ilufjhen  r.  Edtrard*  (9W..  Am.  6,  L4& 

More  than  one  witness  required  to  over- 
come sworn  answer; 

Answer  of  defendant  verified  is  evidence. 
Ilujihe*  p.  Blake.  (6  W..  4r)3).     6,  303 

ESTOPPEL. 

By  rwital  in  dfrit,  or  ttiil,  or  other  iruttrnment. 

Carr^r  r.  ./arkwn  (4  P..  1),  7,  Ifil 
By  judgn^ot. 

AH/idfn  V.  JVtiw/i  (4  IL  407).  LL  liUifl 
When  vendee  is  estopped  from  disput- 
ing the  title  of  his  vencfor. 

Wntkinii  v.  (16  P..  25),  10,  013 

EVIDENCE. 

Admission,  or  statement,  in  pleadings,  con- 
clusive, and  cannot  he  contradicted  by 
evidence. 

Finding  of  referee  ccmtrary  to,  cannot  be 

sustained. 

M'Ferran  c.  Taylor  (3  C. .  270),  8,  43fl 
Proof  of  ancient  document. 

Alteration  of  instruments. 

f'oul^m  r.  Walton  (»  P..  62],     9,  fLl 
Answer  in  e(|uity  of  one  defendant,  when 
evidence  for  or  against  another. 
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Answer  of  grantee,  obligee,  wife,  sorety. 
partners,  admissions,  or  deciaratioitt  of 
agents,  when  evidence. 

IjfrdH  r.  Maritu  JnM.  Co.. 

(2  w..  :m).  4,  ZM 

To  overcome  sworn  answer  io  equiu, 

more  than  one  witness  required: 
Verified  answer  is  evidence  in  equitv. 

IfufjhtJt  F.  Hlak/'  (6  W..  4.'>3t.    5.  305 
Certificate  of  public  officer,  in  nutttn 
as  to  which  he  is  apparently  authorized,  is 
evidence  of  his  official  character,  of  h» 
signature,  and  his  local  juri.sdiction. 
FenicirA  t.  Seam  (\  (\.  2.^9).     2.  IQl 
Evidence  of  contradictory  statements 

to  impeach  witnesses. 
In  regard  to  what  facts,  inquired  of  oc 
cross-examination,  the  witnesses  may  br 
contradicted. 

E/lirott  p.  Pturl  (10  P..  412).      9,  424 
Declarations  of  third  persons*  referrrd 
to.  evidence  against  party. 

CM  t.  JiuMeU  (8  D..  415).      1,  660 
Lerds  ff.  Marine  In*.  Co., 
(2  W.,  880),  4,  m 

Forei|g^  wills,  when  and  how  receivable 
as  evidence. 
Arnuitrongr.  Lear(\2  W.,  16ft).  6,  fififi 
Want  of  change  of  possession  evi<lcnce  of 
fraud. 

Bronk$  r.  Mnrbtiry  (Ij  W.,  78),  6,  422 
Hearsay,  as  to  pedigree*  or  facts  of 

fuuiily  histor}'. 
Judgment  record  evidence  of  jurbdic- 
tional  facts. 

Kllintt  t.  Peirm^{\  P.,  338L      7,  144 
MilU  V.  Ihtryfe  ^7  C.  4811        S.  411 
Laws  of  the  States,  U.  S.  courts  taks 
judicial  notice  of,  and  of  laws  prrri- 
ouslv  prevailinc  in  acquired  eountrien. 
McNid  r.  lloibrook  (_I2  P. .  84),  •*  lAfit 
Evidence  of  lost  paper,  and  secondary  cr 
Idence  of  contents. 

RniUUn  r.  J/<w«"<(7        122\   6,  414 
Effect  of  reftisal  to  produce,  or  de- 
struction of,  paper. 

llanaon  r.  Eii»taff  (2  IL.  653).    11.  411 
To  prove  marriage,  and  what  constitutes 
valid  marriage. 
.hwell  V.  Jetcdi  (I       21»),      11.  Iflfi 
Absolute  conveyance  can  nlwuys  be  prornl 

by  parol  to  be  a  mortgage. 
Trust  on  conveyance  of   lands  may  be 
proved  bv  paroL 

Hughe*  t'.  pMira  rrt.  (9  W. .  4>^  (.  6^  14t 
ContMu  ti.Alej-ander  n  C..  218).  3,  321 
Oral  evidence  as  applicable  to  writtea 
contracts. 

JlraiUet/  r.  UVi*A..  «/<•..  .St^<iw» 

f'aeiet  0>.  Q3  P..  89),         Ifl,  7f 
Parol  evidence  as  to  reconlcd  plat,  to  sknv 
mistake,  and  to  prove  trusts  MiodML 
or  to  cvphiin  ambiguous  words  or  de- 
scription. 
To  show  mistake  in  deed. 

M'lrerr.  ]\  alhfr{9  C  .  178i.  5^ 
Party  to  note  or  bill  cannot  vary  h» 

(-out rail  by  parol. 
Parol  evidence  as  to  party  nn  JmI;  or 
note  admissible,  for  what  purpose. 
n'kof  U.  tL  r.  Dunn  (6  P..  51  >.  8,  31« 
Comr^iyr.  AUucander  (7C..  2i>i  3.  311 
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surveys,  plaUs,  maps,  &c. 

Pattermnv.  Winn  {b  P..  383). 
What  is  priiitti  facie  evidence. 
Kflly  p.  JtiekMm  (6  P..  622), 


8>  lSi& 

EXECUTORS  AND  ADMINISTRATORS. 

When  judg^ment  agtiinst  ia  admission  of 

assets. 

When  execution  can  issue  again.<»t  individ- 
ual property  of  ; 

DiehtoH  r>.  WUfcinmn  (a  IL.  57},  11^  Iftl 
When  demands  they  can  sue  for  in  in- 
dividual names. 

Mathftcmn  v.Grant  (2  H..263).  UL  2A1 
When  liable  for  each  other's  acts. 

Peter  v.  Beverly  (10  P..  532).  ».  &££ 
Riffht  to  retain  for  debts  due  to  them. 

P,ige  r.  PaWm  (5  P..  804),       8,  IM 

EXECUTION. 

When  may  issue  against  individual 

f property  of  admi.ii.strator  or  executor 
or  debts  of  deceased. 
DiehKiH  r.  Wilkinson 
(3  IL.  57), 

EXONEHETUR. 

When  bail  entitled  to. 

Davuimn  c.  Taylor Q2  W..604).  6,  743 
See  B.ML. 

BX  POST  FACTO  LAWS. 

Constitutionality  of. 

Colder  v.  Dull  (3  D..  38«),        1.  648 

EXTINGUISHMENT. 

Of  tU  bt  or  liability. 
By  rclwi.*e. 
Higher  security. 
Judgment. 

Less  sum  as  release  or  discharge  of  greater 
sura. 

BoUm  t.  Peten  (9  W..  556),       6,  lAfl 

FACT,  QUESTIONS  OF. 

See  Questions  ok  Law  and  Fact. 

FACTOR. 

Power  of  to  soil 

Brown  t.  M'Oran{UP..  479),  10,  ftfiO 

FIXTURES. 

As  between  landlord  nnd  tenant. 

Van  NeM>  r.  P(U-ard{2  P.,  137),  7,  874 

FOREIGN  MINISTERS. 

Forei^  ministers,  or  their  attaches 
not  liable  to  answer  civilly  or  crim- 
inally to  tribunals  of  this  country,  not  to 

arrest ; 

Assaults  or  r>ut rages  upon. 
United  States  v.  Ortega 
(11  W.,  467),  6^ 

FORGERY. 

Notes  and  bank  biUs,  U.  S.  bank  and 
other  banks,  and  banks  having  no  exist- 
ence. 

ir.  S.  r.  Turner  {7  P..  182),     8,  fiSS 
Payment  in  forged  or  depreciated  paper. 
Bajtk  of  IT.  8.  v.  Bank  of  Owrgia 

(10  w..  883),  6^  aat 

Daxl.  1  to  How.  4. 


In  avoidance  of  deeds. 

Jlurding  r.  Handy  (11  W. .  103).  6.  A£fl 
Fraud  and  false  representations  in  sale  of 
goods,  waived  by  suing  for  the  price,  or 
settling,  or  receiving  pay  for  goo<U; 
Cause  of  action  for  money  or  goods  ob- 
tained by  false  repr&ientatfon  assigna- 
ble. 

Relief  for  fraud  is  barred  by  assent  to 
transaction  or  by  election  to  afflnu  the  con- 
tract. 

Fenemorc  r.  United  Statett 
(3  I)..  857),  1.  fia4 

Fraud  to  be  inferred  from  want  of  change 
of  possession  of  ^oods. 

BnMd'»  V.  Marbury  (11  W.,  78),  6,  428 
Statute  of*  what  is  sulHcient  note  or 
memorandum  iindor. 

Burnnv.  Co<'inbe  {I  P..  640).     7,  895 
Fraud,  or  illegal  consideration,  how  far 
will  avoid  contract. 
Arm.^(rowj  v.  Toler[ll  W,,  258).  6,  4fiB 

GRANTS. 

See  Deed. 
Ck>od  in  part. 

Pnttemm  v,  Jenk*  (2  P..  216),    7.  402 

GUARANTY. 

Construction  and  effect  of. 

Manrnn  r.  /?;//^/.*(16  P..52H\  10.  m&fi 
Continuing^  gimraiity  and  otht;r,  effect  and 

construction  of. 
When  notice  to  guarantor  of  credit  given 
necessary. 
Drummond  r.  Preatman 

(12  W..  515).  6^  712 

EdtnondAton'vTnrake  (5  P. ,  624).  8»  gfiO 

HABEAS  CORPUS. 

When  may  issue,  and  when  not,  nnrl  from 

what  courts,  and  by  what  judges. 
What  may  be  inquired  into  by  wnt  of. 
United  State*  v.  Hamilton 
(3  D.,  17),  1,  AfiO 

HIGH  TREASON. 

Levying  war. 

Rr  parte  BoUnuin  and  Sitarttcout 
{4C..75),  2j  654 

HIGH  SEAS. 


Meaning  of. 

U.  S.  V. 


Watbergerio  W,,  781. 
ILLEGITIMATE  CHILDREN. 
Incapacity  to  inherit,  when  they 


5.  az 


take 


devises  or  bequests  under  the  descrip- 
tion of  children. 

Bretrer  r.  Blougher  (14  P. .  178),  10,  408 

INDIANS  AND  INDIAN  TRIBES. 
Statute  of. 

Amenable  to  what  laws. 
Rights  of. 

What  courts  have  jurisdiction  over. 
Power  of  Congress  over. 

Worcester  v.  Qeorgiti (6  P.,  515).  Sj,  483 

INFAKTS. 

Acts  of^  when  void,  and  when  voidable, 
by  whom  voidable. 

Tfieker  t.  Moreland  (10  P. ,  58),  9,  34S 
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Infancy  not  n  defense  in  trover,  nor  for  a 
tort. 

V'<tw  t>.  Smith  (6  C,  226L       8,  2QH 
Infancy  in  avoidance  of  deeds. 

J  [a  rdiug  r.  Handy  ( llW . .  IML  ^  ^fifl 

INSANITY. 

In  avoidance  of  deeds. 

Harding  r.  Handy      W. ,  103)^  6, 

INSOLVENCY. 

Priority  of  U.  S.,  in  cases  of  insolvency. 
Prince  V.  BartUtt  (8  C.  431).  3,  ftil 
Field  r.  U.      (9  FT.  IML  ^4 

Assignments  with  preferences,  when 

valid  and  when  not. 

Marbury  v.  Brook«  (7  W.,  556).  6, 

INSURANCE  (GENERALLY). 

Material  misrepresentation  avoids  policy. 
Coiumtnan  ln»,  Co.  v.  Lawrence 
(2  P..  25K  7i  335 

Insarable  interests  of  mortgagor,  mort- 
gagee, trustee,  vendor,  vendee,  carrier.&c. 
Carpenter  v.  Pror.  W.  In*.  Co. 
a8P..495L  lOi 


INSURANCE.  MARINE. 

Abandonment. 

Pen  nock  v.  Dialogue  (2  P.,  1).   7^  323. 
Abandonment,  what  is;  effect  of; 
When  injured  may  abandon : 
Not  bound  to  abandon. 

Bradley  v.  Maryland  Ina.  Co. , 
Q2  P..  378),  9*  Ll£a 

Barratry,  what  is. 

Watern  v.  Merelumth'  1m.  Co. 
01  P..  213).  9^  fifll 

Bottomry  and  retpondentia  bond  and  loans, 
what  are. 

Blaine  v.  Tfie  Charles  Cnrier 

(4C..3281,  8,  fiSii 

Conard  v.  Atlantic  Int.  Co. 
(I  P..  386),  7,  Ifill 

i>eTiation. 

Cdumbuin  Inn.  Co.  v.  Catlett 

(12  w.,  -mi  6^  flflA 

General  averac^e. 

Columbiiin  Im.  Co.  v.  A»hhy 

(J3P..331i  .lOi 
Memorandam  articles  in  policy. 
Moreanv.  U.S^Im.  Co. 
(1  W.,  219),  4.  76 

Misrepresentation  or    fraud  vitiates 
policy. 

M'ljanahan  v.  Cnivcrml  ln«.  Co. 

(1  P.,  mL  2.  ftfi 

**  Rotten  clause**  in  policy. 
Janney  v.  Columbian  Ins.  Co. 
(lpW.,4ir),  854 

INTEREST. 

The  rule  of  calculation  of  interest. 

Story  F.  LitingHton  (KJ  P..  359).  10,  200 
When  recoverable   a8~dama|^s,  or  on 
money. 

Sne4:d  v.  Wistar  (8  W..  690),     6,  713 
JUDGE. 

Not  liable  for  error  of  Judpnent,  though 
intentional. 
Jones  V.  Le  Totnhe  (8  D.,  384).  1,  647 
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JUDGMENT. 

Service  of  notice  to  appear  and  defend, 
when  necessary  to  it«  validity. 

Jloiliit'/ttirort/i  r.  BtirUiur 
(4  Pet..  466],  t  Ml 

Judgment  in  admiralty,  when  conclu- 
sive, and  when  may  W  re-examined. 
WiUiams  v.Armr'^yd  (7  C. .  423).  8^ 
Conclusiveness  of. 

B'k of  U.  tL  v.Becerly{\  IL,  134},  U  Tft 
Estoppel  by. 

Aspdcn  r.  Nixon  (4  IL,  467).  11.  IQM 
Record  evidence  of  jurisdictional  fartL 
nil  debet  as  to. 

MilUr.  lh,ryee(T^C.,im.        S.  411 
Against  executor  or  administrator. 
Wlien  execution  on  can  issue  against  hi^ 
individual  property. 
Dickson  r.  Wilkinson 

(3  H..  57).  11.  4ftl 

What  is  final  3odgment  from  which  ap- 
peal lies,  state  and  other  courts. 

GiMfons  r.  Ogden  (6  W..  44H>.    |^  30g 
To  what  extent  Uen  on  land. 

fiirage  r.  Best  (3  IL,  1 1 1 ),       11,  51fi 
I«ien  of,  how  suspended  or  lost; 
Territorial  extent  of. 

Bnnkin  r.  Scott  (12  W..  177L    6.  ftftf 
Judgments  of  State  court,  when  conclu- 
sive, and  when  not.  in  another  State 
Mills  F.  Du  ryec  {J_  C. .  4iil ).        3.  411 
Judgments  of  State  courts  do  not  operai« 
beyond  State. 

Darhy  r.  Mayrr  (10  W..  465L    6.  367 
Cannot  be  entered  against  U.  S.  fur  costs. 
U.  S.t  M'Letnore(4H..2ii6).  11-  977 

JURISDICTION. 

Jurisdiction  of  U.  S.  courts  over  common 
law  offenses — "High  seas." 

U.  S.  r.  Co€didgc(m..  415),     4,  144 
Jurisdiction  of  U.  8.  Circuit  C-ouri.  depend 
ing  on  parties  and  residence. 

Emtfry  v.  (Jrcenough  (3  D..3<i9>.  1,  fi4fl[ 
Jurisdiction  of  U.  S.  District  Courts. 

Glass  r.  The  Betsey     D..  6),     1,  484 
Jurisdiction  of  U.  S.  Supreme  Court,  wherv 
is  drawn  in  question  statutes,  treaty, 
or  Constitution  of  U.  S. 

Mat  their »  c.  Z<ine(iC..  382),     «,  e&4 
Jurisdiction  U.  S.  Supn-me  Court,  where 
federal  question  arises,  or  where  are 
drawn  in  question,  statutes,  treaty  or  Con- 
stitxitioD. 

M' 11  tin  r.  Hunter (\  W.,  304).    4.  92 
W'illiamx  r  Norris  ( 1 3  W. ,  lilL  6,  &11 
Jurisdiction  of  U.  S.  Supreme  Court  to  de- 
clan-  State  law  void  as  in  conflict  with 
State  Constitution. 
To  revise  decrees  of  State  courts  m  lo 

construction  of  State  Uws. 
Power  of  StAte  courts  to  construe  their  own 

Stttt  ut  OH 

Jackson r.  Latnphirt  (8  P..  280). 7.  679 
.Turiwliction  of  U.  S.  Supreme  court,  de- 
pendent on  amount : 
Interest  cannot  be  added  to  give  JiuiMBc- 

tion ; 

How  value  of  thing  demanded  may  be 
shown ; 

Wliat  ca.«H's  n'viewablo  without 
to  sum  in  controversy. 

Gordon  r.  Ogden  (8  P.,  aii).  7, 

DJU.L.  ]  to  How.  4 
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JurbdictioD  of  federal  courts  not  given 
by  consent. 

Giioernor  of  Georgia  r.  Sundry 
A/ncan  SUjc^ia  (1  V.,  7^  23 

Concurrent  juriAdiciiou  of  Iribunab). 

Smtih  V.  }f  'Jrtr{\)  W..  53]iL  6^ 
Concurrent,  of  Stale  and  U.  S.  courts,  as  to 

territory  and  offenses. 
Sbb  and  flow  of  tide.  n&  to  criminal  and 
civil  jurisdiction. 
U.  tL  t.  A-m/«(3VV..  336L       4.  404 
TlieTfioinmJeffermn  QO  W..428).  afifl 
Colorable  conveyances  to  enable  suit  to 

be  brought. 
Motive  of  transfer,  wlicn  no  objection. 
Coui>ons.  rosidonce  of  assiicnor. 

M  'Donald  c.  SituUUy  (IF. .  U^Uj.  7^  2a2 
Criminal  jurisdiction  of  U.  b.  courts,  as  to 
locality. 

U.  S.  ».  Wiltberyeri^  W.,  m  22 
Cilizcusliip  of  corporations andtbcir  stock- 
holders. 
Voluntary  association; 
Holders  of  bonds  of  corporations  secured 
by  morigajjc; 
General  answer  waives  objections  to  resi- 
dence. 
Hope  Ina.  Co.  v.  Boardman 
(5  C,  51},  8,  afl 

What  is  "final  decree**  or  judRmcut  of 
State  or  other  court, from  which  uppcul  Vms. 
Gibbormt.  Ogden      W..  448).  6,  802 

JURY. 

Disebarf^  of,  or  withdrawal  before 
verdict,  effect  of. 

I/.  S.  p.  Ptrez(9  W..  579L       6,  166 
Questions  for. 

Kiii{/  c.  Delaieare  Im.  Co. 
(0C..71),  8,  Ififi 

LANDLORD  AND  TENANT. 

Fixtures  as  between. 

Vn,i  Ne*H  V.  Pacard  {2  P..  137),  7^  874 

Tenant  or  one  holding  under  him  cannot 
dispute  title  of  landlord; 

Disclaimer  by  tenant  of  landlord's  title; 

Tenant  who  disclaims  become:!  trespass- 
er and  his  possession  adverse,  and  not 
entitled  to  notice  to  quit ; 

Teuuni  luuv  show  ih;il  title  ol  landlord  has 
ezpireo*  or  terminated. 

WUitonv.  IVaMr/zw  (3  P..  43]^  7,  596 

LANDS. 

Seisin  necessary  for  tenantry  by  curtesy 
and  ill  what  lauds  it  exists. 

Mercer  e.  Seiden  (1       87)^     11.  38 
Damaifo  'or  breach  of  contract  for 
■alo  of,  Hmuunl  uf. 

UopkiM  V.  Lrj  (G  \V..  lOU).       6^  218 
Failure  of  titlct  how  far  a  defense  to 
purchase  price. 

Ont  nUaf  V.  Cook{iy^.,  4,  1JL2 

When  legacies  chary  cable  on. 
Deed  of,  requisites 

AgricuUurai  B'k  V.  Riee 

(4  H.,  225),  11,  949 

Wrighl  v.  Jknn, 
Judgment  a  lien  on,  to  what  extent. 
Savitge  v.  Best  (3  11^  111),        llx   £15  i 

tiow.,  204^  6i  aoal 

Daix.  1  to  How.  4.  U.  8.,  Book  IL 
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Title  and  transfer  of  by  will  and  devise 

governed  by  fer  loci  rei  nta. 

dark  V.  Graham  (6  W..  677},  !L  334 
Elmendorfv.  Taylor  (10  W.,  152)^  6,  289 
Darby  V.  Mayer  (10  W.,  465)711.  3fi^ 
Jnrkmm  r.  Chew  (12  W..  158).     6»  583 
Mesne  profits,  when  recoverable. 

Green  t.  BufdU'  (S  W..  1),        5^  642 
Missouri  private  land  claims. 

LuBoisv.  BrameU(4H..m),  11.  lilJLl 
Patents  for,    may  ue  set  aside  for 
fraud. 

MiUer  t.  Kerr  (7  W..  1),         6.  aSl 
Patents  for,  errors  in  surveys  and  descrip- 
tions in. 

Watmv.  LindMvaW..  158).     5^  423 
Parol  trusts  of  lands  good. 

Hugftea  v,  Edtoard*  (9  W. .  489),  6,  142 
Natural  olijicts  or  neeoTe;  which  govems 
in  survey  of. 
Nexomm  v.  Pry  or  (7  W..  7).       6,  382 
Reference  in  drcfls,  no  r('Cf>riled  pint; 
Parol  oTidenco  to  explain,  uiiJ  limit* 
and  to  show  mistake  in  deed. 

M'her  p.  Walkerj-ii  C.  17a).    8*  ftfi4 
Variation  in  quantity  from  amount  stated 
in  deed,  effect  of;  when  equity  will  re- 
lieve for. 

VoteU*  V.  Craig  (8  C. ,  371],  fifiS 

LAW. 

Dominion  aoqnirod  over  conquered,  or 
ceded  territory  does  not  devest  the 
vested  ri|f  hts  of  individuals  to  property ; 

Former  laws  continue  until  altered  by 

'new  sovereign. 

D€Uu$u»  r.  tf.  fi.  (9  P.,  1171,    »i  3^ 

LAW  AND  FACT. 
See  Questions  of  Law  and  Fact. 

LEGACY. 

Legacies,  when  chargeable  on  the  realty. 

Wright  t.  Deim  OO  W..  204i,    6,  803 
Stump's  Ex'ra  t.Deneale 
(IP.,  585),  7. 

LETTER. 

Contract  by,  offer  and  acceptance,  when 
valid. 

Eliamn c.  Hemhmo (4  W.,825).  4,  556 

LEX  LOCI  AND  LEX  FORI. 

Lex  loci  and  lex  /(?n  as  to  contracts  includ- 
ing notes  and  bills,  as  lo  drawer,  accept- 
or, iiidorser,  usury,  etc. 
Slucum  V.  iVwgry  (6 C.  221),    8,  250 
Contracts*  their  interpretation  and 
validity. 

IkU  r.  Bruen  (I  H..  169},       U,  89 
Lex  loci  rei  titce  governs  titles  to  lands  by 
deed  or  devise. 

Clark  F.  Graham  (6  W.,  577},  6.  384 
Darby  t.  Mayer  (10  W.,  485).    6,  367 
Lex  loci,  in  distribution  of  assets ; 
Lex  loci  of  domicil  of  testator,  governs 

validity  of  will,  and  distribution; 
Siiui  of  personal  property  ; 
Foreign  will  necessary  to  be  proved,  where 
assets  are. 

Siiut/i  0.  B'k  of  Georgetown 
(5  P.,  518),  8.  glZ 
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LIEN. 

Liun  of  corporation  on  sharest  for  debt 

due  from  siockholder. 

Union  B'kof  Georgetown  p.  Laird 
(2  W. .  390),  4.  269 

Lien  of  Judgments  how  suspended  or 
lost. 

Rankin  p.  R^ott  (13  W. ,  ITTL    ^  59g 
Lien  fur  purchase  money. 

^^/<-ir  r.  Grffnkafd  W..  46L  6*  SflS 
Lien  for  repairs  aod  accessarice  for  Tesael* 

and  for  Mipplies,  salvage  and  freight; 
Proceeding  in  rem  for. 

Blaine  v.  Tli4  Cfuirlet  Carter 

(4C.,328).  t. 
Thf  Palmyra  (12  W.,  1).  6^ 
The  General  Swth  (4  W.,  488],  4, 
Lien  of  U.  S.*  for  duties. 
U.  S.,v.  SMI  Chests  of  Tea 
(13  W..  486],  6, 

LIQUIDATED  DAMAGES. 

When  stated  sum  is,  and  when  penalty. 

Ttlyloe  c.  isindifonl  (1  W.,  18),  6,  3^ 

LIMITATIONS. 

See  Statute  of  Limitations. 

Relief  denied  from  lapse  of  Umc  in  equity. 

Prutl  r.  Carroll.  (S  (..'nincli.  471).  8,  627 
Equity  of  redemption  Ixirred  by  time; 
As  tipiilictible  lo  eas<<s  of  trusts  : 

Thoinns  V.  Ilarru^iU)  Vv.,\4^i}^  Sj  Z&l 
Statute  of  liniitatioDs,  and  lupiic'  of  time,  no 
bar  to  trusts. 
Prevottt  V.  GraU  (8  W..481). 

LOST  PAPER. 

Parol  evidence  of  contents. 

Bouldin  v.  Mauie  [7  W.,  122},  _ 

MANDAMUS. 

When  will  issue. 

JT Cluny  «.  SilUman (2  W..3G9).  4.  MS 

MARRIAGE. 

Marriai?e  of  partieK,  effect  on  suit. 

areen  c.  Watkimf^W 2G0)   6,  256 
Marriage  deed  void  as  in  fraud  of  mar- 


aii 


6, 


riase. 

Hard 


larding  t.  Handy  (U  W. .  103},  6,  42fl 
Settlements  or  conveyance  for  benetit 
of  wife  and  child,  when  good,  or  void,  as 
to  creditors. 
Sexton  t.  Wheaion  (8  W..229).  SL  AOS 
What  constitutes  a  valid   marriage — 
Evidence  to  prove  marriage. 
Jeu>eUt.  JewelHl  H..  219).     11.  103 

MESNE  PROFITS. 
When  recoverable; 
Improvements  may  be  set-off. 
Green  «.  BiddU  (8  W.,  1),  6» 

MINISTERS,  FOREIGN. 

Not  answerable  civilly  or  criminally,  or 

liable  to  arrest,  nor  their  attaches; 
Outrasres  upon. 

U.  S.  V.  Ortega  (11  W.,  468},    6^  fifil 

MISTAKE. 

Of  fact,  when  equity  will  relieve. 

M  'Ferran  v.  TaJlor  iji  C. .  270).  8,  436 
Whether  couity  will  relieve  against  a  mis- 
take of  law. 

JIuiU  t.  Jtougmanier  (I  F.,  1),  £2 
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MORTGAGE. 
Action  to  have  deed  declared  a  mort- 
g^affe. 

nmiMjft.  Alexander  (7  C..218).  8,  811 
Parol  evMcnce  admissible  to  show  deed 
a  mortg'a^e. 
nughee  v.  Bditard*{9  W..489).  6,  142 
Posses^^ion  of  mort£»n.ire  not  adverse. 

HigginHon  v.  Mein  (4  ('.,  415).    8,  664 
Right  to  keep  on  foot  to  protect  title; 
When  not  merged. 

Pdttv.  r7/irX  (o  Pet..  4811      8*  1^ 
When  deod,  with  a  eontraet  to  recon- 

vey  is  a  mortgage ; 
Parofevidence  to  show  deed  to  be  a  mort- 
patre  when  deed  is  absolute  on  its  face,  but 
a  mortgftjre  between  the  parlies; 
Bona  fide  purchaser  protected,  but  pur- 
chaser with  notice  is  only  a  mortgagee. 
(Jomcay  r.  Alexander 
(7  C,  218),  8.  841 

NAME. 

Omission  oC  or  error  in  middle  name 

material  or  a  misnomer; 

Idem  Sonaus; 
Inilials; 

"Senior"  or  "Junior"  forms  no  part  of 
name. 

Keem  t>.  Meade  (3  P..  1),         7,  SEl 

NEGLIGENCE. 

Of  the  fireedom  of  plain! iff  from  coa« 

tributory  negligence,  necessary  to  entitle 

him  lo  recover. 
Stake*  r.  SaltonetaU  (18  P.,  ISTl  10,  llfi 

NIL  DEBET. 

When  not  good  plea  to  |ud^meni. 

MiU» V.  Duryee (7  C,  481).  3.  411 

NUISANCE. 

Who  may    maintain  action  for  public 

nuisance,  and  when  ; 
Special  damage  necessary; 
Method  of  abatement. 

Georgetottn  v.  Alex.  Can.  Co. 
(12  P.,  911  9.  1MB 


OFFICER. 

Pre^snntpiion  of  re^larity  of  appoint- 
ment, due  qiial location  and  that  he 
acted  within  his  jiirisdiction  : 
Certifieale  evidence  ut  authoHty. 

Fe7,mrk  r.  St-.tr^i  (1  C.  2r>9)       8,  IQl 
When  liable  for  error  in  Jntl^tii(»iQt  t 
For    neglect  or  refusal  i  '  p«rfora 

judicial  or  ministerial  duty  : 
For  tort  or  breach  of  trust. 

Ke/nlaU  r.  StokrM  (8  li_  871     IX.  .^OB 
Official  bonds,  sureties  on. and  on  other 
bonds.  liabditv  <>f.. 

U.  S.  r.  GiU'i^^^C.,  212),         8.  Mfi 
Official  bonds  and  actions  upon,  and 

cniiHt  ruction  of.  etc.; 
Postmaster's  bonds,  liability  of  sunrticfr 
on. 

P.  M.  Gen.  v.  Early  . 
(12W.,  136L  «^  577 

Extra  pay  or  compensation  lo  officers. 

U.  S.  V.  .\faeda>na(7  P..  I),      fl.  Ml 
Grant  by,  presume<i  auihorizwl. 

U.  6'.  V.  Perditinau  (7  P.,  5J),    8,  aQ4 
Daix.  1  to  How.  4. 
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Po8tma8ter-GkneraI,and  postmaster's  liabili- 
ty for  loss  aad  detention  of  letters 

and  papers. 
DurUop  p.  Monrm  (7C..  242).  8, 

PARTIES. 

Parties  in  error,  who  necessary. 
Owinpn  p.  Kineannon 
il  P..  »  fi,  123. 

Parties  necessary.in  equity,  want  of,  wlien 
a  defense. 

Morgan  v.  Morgan  (2  W..  290).  4,  242 

Mnr^h.iU  r.  BcrcH^j/^W.,  nv.l).  5,  97 
Death  or  marria^  ofT  effect  on  suit. 
<?wn  V.  WatkiM{6  W..  260},  6,  2^ 

PARTNEK8HIP. 
Liability  of  partners  on  bllla  and  note*  ; 
Power  of  partner,  as  aeent,  to  bind  tlie 
flrm  as  pariy  to  ncgoUabTu  iusirumt  nt«;.Hnd 
otherwise. 

Ls  /&>y  p.  Johnson  (2  P. .  18m.    T,   3fl  1 
Application  of  partnership  asaeta  to 
(ii-hls; 

Rights   of  individual  aud  partnership, 
creditors  therein. 

(f.  R  t.  Hark  (8  P..  271],         8,  241 

PATENTS  AND  PATENT  RIGHTS. 
For  what  patents  are  granted; 
When  declared  void* 

Emtu  P.  Eaion{Z  W..  464).      4,  422 
When  assi^ee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join. 
Wi'fmn  t.  RnutMau 
(4        646L  1141 
Notes  given  for  patent  rights; 
Purchaser  before  maturity. 

Af.indi'vilU  T.  Wekh  (JiW.,  277).  6,  SJL 

PATENTS  FOR  LAND. 

Errors  io  surveys  and  descripUons  in 

patents  for  l&nds  J 
How  construed. 

Watt*  V.  Limi^y  (7  W.,  168),  6^  423 
May  be  set  aside  for  ftaud. 

'  MiUer  p.  Kerr  (7  \V  ..  1).  6^  Sfil 

PAYMENT. 

Application  of  payments. 

Field  r.  HoUmid  [6  C,  8),  3,  136 
When  bill,  note  or  check  is  payment. 

Harn»  p.  JohuMton  (3  C. ,  311).  2,  460 
Of  Ic»s  sum  no  eztineuishment  of  grenter. 

BaiUt  V.  Peien  [9  W..  rm),  6,  159 
In  for^d  or  depreciated  paper,  cflccl 
of; 

By  drawer  or  acceptor  of  forced  bill. 
Bank  of  U.      t>.  Bank  of  Georgia 
(10  Vp-.,  6»  824 

Payment  voluntary,  and  under  protest; 

Wfii-n   rnomy   vvroiiiifully  and  illegally 
exacted  can  be  recovered  back. 
B'k  of  U.  8^  p.  B'k  of  Wa»h. 

8.  222 

Payment  of  part  of  a  debt,  no  satisfaction 
of  the  whole,  exceptions  to  the  rule. 
Clarke  t.  White ( 12  P. ,  178).  1 0.  1046 

•PEDIGREE. 

lli^rsay  evidence  as  to  pedigree  and  famil; 
UsIorT. 

mwUv.  Peirtoia  P..  328),     7,  164 
IDaix.  1  to  How.  4. 


PERJURY. 
Sufficiency  of  evidence  to  convict. 

U.  K  p.  Wood  04  P.,  430),    IIL  B27 

PIRATES  AND  PIRACY. 

Definition  of,  who  liable  for. 

U.  £Lv.  Palrntr(ii  W..  HIO),      4,  471 

PLEA. 

When  nil  debit,  not  good  plea  to  Jud|^ 
ments. 

MUI^  P.  Durpe^  (7  C.  481),  8.  411 

PLEDGE. 

Power  of  pledgee  to  seU. 

Brown  p.  M'Oran  (14  P..  479^.  10.  650 

POWERS. 

Power  to  sell  lands  for  taxcM  and  for  other 
pur{Ki.sc.s,  strict  execution  of  laws  for  such 
wales  necessary. 
Power  of  pledgee  to  sell— sec  PLEDGE. 
Powers  conferred  on  several,  when 
majority  may  act. 

WiUiama  t.  Peytan  (4  W..  77L  4.  618 
Clark  p.  Graham  (6  W..  5771  5.  234 
Powers  of  attorney,  revoked  by  death 

or  insanity  of  principal  or  agent; 
When  irrevocable. 

lluntv.  BotumanieriS  W.,  174),  iL  689 

PRACTICE. 
See  Appeal. 

Appearanes  cures  all  defects  in  serv- 
ice of  proccs.^  or  its  non-KTvlce  except 
want  of  jiirbdlction  of  subject  matter; 

Service  uf  sum^muns  by  improper  per* 
son  or  by  party,  a  mere  irreuulunty.  ^ 
KMxet.  SummertjS  C.  406).     2,  610 

PRE  EMPTION  RIGHTS. 

U.      p.  Fitzgerald  (15  P.. 407),  10.  786 

PRINCIPAL  AND  AGENT. 

Admissions  or  declarations  of,  when 

c'viilcuce. 

Le*d»  V.  Marine  Jtu.  Co. 

(2  W..  380),  4,  222 

Power  of  agent  revoked  by  death  or  in- 
sanity of  principal  or  Ui,'ent. 

Hnntv.  Bt/u9nuuiUr{H  W..  174).  6^  689 
Ag^ent  cannot  bind  principal  by  deed, 
unless  ho  has  authority  by  deed  to  do  so— 
exception. 

Clark  p.  Graham  (6  W..  577).  6^  334 
Corporation  bound  by  parol  contract 
of  agput,  and  of  its  otliccrs 

Mech'»  B'k  of  Aiez.  p.  B'k  of  Col. 
(5  W..  326),  6,  lOO 

Liability  of  a^ent  to  principal  for  dis- 

rt'i^ard  of  ordern,  or  for  neg^Ug^ence  ; 
Exceptions  to  rule  that  agent  mui»l  obey  in- 
structions. 

Bell  V.  Cn n  n inghnm  (3  P. .  69)^    2»  gPg 
Agent,  or  otlicer.  when  personally  liabto  to 
third  persons,  on  his  contract  made  as 
agent: 

done*  P.  Le  T<mbe  (3D..  384),    1,  242 
A^nt,  or  trustee,  cannot  pnx*chase 

property  confided  to  his  care; 
Employed  to  purchase  for  another  cannot 
purchase  for  himself ; 
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Purchase  by,  enure*  to  principal. 

Cannot  buy  from  himself; 

Cannot  act  for  both  parties. 

.}ftiMie  V.  WaU«(Q  C.  148).       8.  Ifll 

Ratification  proves  agency, 
Bank  of  U.  8.  v.  Dnndridt/e 
(13  W..  Gil  fi. 

Ratification  of  unnutborijWKi  act  of  ajjonf , 
wiiluiut  knowledge  of  the  facia  is  not 
binding'  on  the  principal; 

Ratification  with  knowledge,  die- 
charges  agent. 

Owingn  r.  JhtU  [9  P..  6071       5*  24fi 

AgentH  autliority; 

How  far  )>rincipal  bound  ; 

Effcci  m  to  third  parties  of  private  de- 
scriptions on  muLTul  agent; 

Nature  and  extent  of  authority; 

Uncxpertrd  emergencies  \ 

Implied  a^^ency ; 

Ratification  l)y  ()rincipal; 

Apparent  authority  binds  principal; 

Priiii'ipal'b  liability  for  torts*  careless- 
ness, fraud,  or  neg'lig^enee  of  agent, 
or  \ns  illegal  acts. 

Partom  v.  Armor  (8  P.,  418),   7,  724 


PRINCIPAL  AND  8UUETY. 

When  Tariation  of  contract,  or  agree- 
ment for  delay*  dischar^s  surely. 
MilUr  r.  S(*trart{\)  \\  .  OH)),  Iflfl 
Sureties  on  official  and  other  bonds*  and 
for  debts,  liabilities  of. 

U.  8.  t.  GU^*{9  C,  212),  3,  Tfifi 
P.  M.  Gen.  r.  i5ir/y(lTW..t38\6.  B77 

PRIZE. 

Damaffe  in  cases  of  illegal  capture. 

77io  AmiabU  Nancy    W..  5461.  156 
Prize  tatvL'D  in  violation  of  neutrality. 

The  iiUi  r     W . ,  78],  4,  338 

PROMISSORY  NOTES. 

Sre  Rii.ls,  Notes  and  Ciibcks. 

PURCHASE  MONEY. 
Lien  for. 

Bayley  r.  Or<(nU<if{7  W.,  46}.  6,  398 

PURCHASER. 

From  grantee  in  a  deed  absolute  on  its  face, 
but  m  reality  a  mortgage,  if  bona  fide,  is 
protected,  but  a  purchaser  with  notice  is 
still  only  a  mortgagee. 

Cvnuxty  V.  Alrxander  (7  C,  218).  3*  ^£1 

QUESTIONS  OF  LAW  AND  FACT. 

For  court  or  Jury  in  civil  and  criminal  cases. 
King  r.  DeUiicare  In*.  Co. 
(6  C.  71),  8.  IBB 

QUO  WARRANTO. 

W<iUaee  c.  Andermn  (5  W..  291).  6,  ftl 

RES  ADJUDIVATA. 

Concluf^lvene^  of  judgment. 

B'knf  U.  S.  t.  Becerly 
(1  H..  134).  11*  M 

RESPONDENTIA  BOND. 

What  is. 

ItUivie  p.  The  Cfuirlet  CarUr 
(4C.,  328).  8^  686 

IftO 


^  846 


6.  Ill 


9^  1035 


SALE. 

Damai^s  for  breach  of  cootract  of  sale. 

Stu  j./wrtf  r.  ll.nnpton  (3  W..  2(K)t.  4,  3fiA 
Power  of  consijfnee*  factor,  or  plodirt*. 
to  sell  Eoods 

Broxp  'n  r.  .VGra/i  (14  P..  47f>\  10,  BBO 
How  fur  fkilore  oftltle— defease  to 
purchase  price. 

Gr€cnle<if  r.  Owkjl  W..  13).     4*  172 
Sale  of  giHxls,  fraudulent  as  to  cre^Utor^. 
unli'ss  possession  is  given. 
Urv^/k*  t:  M»iiOury{U  W. 

SALVAGE. 
What  is; 

Who  is  a  salvor: 
Rates  uf  siilvn^^e. 

StrnUon  o.  Jarti*  (8  P..  4). 

SEIZURE. 

When  warranted. 

The  ApuUon\^  W..  882). 

SERVICE. 

Service  of  summons  by  improper  person, 
or  In-  |mrty,  a  mere  irregTilarity, 
KtU'X  f.  Summer*  (,3  C.  AiHji.    Z,  BIQ 

SIGNATURE. 

What  is  sufflrient; 
Signature  by  mark. 

Ziicharie  t.  Franklin. 
(12P..  151), 

SLANDER  AND  LIBEL. 
Privileged  communications. 

White  r.  NichoU  (8  iL.  266),  1 1^  Bftl 

SLAVE  TRADE.  AFRICAN. 

The  Antelope  (10  W.,  66),        6.  ftfifi 

SPECIFIC  PERFORMANCE. 

Plaintiff  must  show  performance,  or  readi- 
ness to  perform  and  offer  to  perform ; 
When  denied; 

Decreed  against  subsequent  purchaser 

with  notice; 
Where  vendor  is  unable  to  fulfill  wholly. 
Title  must  be  grood  and  free  frum  in 

cumbrances — a)iuract  must  be  fair  aod 

hone«t ; 

Not  wlu  n  description  is  too  uncertain 

for  identity; 
Nor  where  compensation  may  be  awarded . 

Nor  when  rontnict  is  uncertain  : 
Nor  when  default  in  pu}  luent  of  purchase 
money. 

Nor  where  good  title  cannot  be  made. 

Qfhon  r.  Thini,i>»>,n  1 2  W  ,  ;j:{tji.  4,  263 
When  specific    performance   decreed  aod 

when  refused; 
Remedy  at  law  adequate : 
Suppression  of  material  fact,  or  mutakr. 

or  fraud; 

Sufflcient  if  plaintiff  can  make  good  title  at 

time  of  decree; 
Time  not  generally  material : 
By  alien; 

Not  generally  of  contract  as  to  personal 

chattels; 

Exceptions.  long  delay  and  change  of  cff- 

cumstances.  will  defeat  action  for; 
Contract  for  construction  of  railroKL 
UeDbumx).  Z>u«Zop(l  W..  180>.      4,  Si 

Dalu  1  to  Uev.4 


Qbnerai.  bniBx  to  Notb^. 


LanbfR  of  plaintiff; 

Readiness  of  plaintiff  to  perform; 

Chang^e  of  circumstances; 

Time  when  matcrinl. 

Pratt  r.  C'«rr^/^(8  C.  471).        8,  627 

Time  or  excess  of  price  not  a  bur  to  action 
for, 

Doubtful  title. 

BrofhuT  r.  (hnti  (fl  W.,  52Si  5^  342 

Title  may  \ye  made  any  time  before  de- 
cree; 

Necessary  parties  to  action,  objection  to; 

Uiincces-Hftry  piiriics; 

When  oiajection  made,  striking  out 
parlic«. 

Morgan  v.  Morgan  (3  W..  2&0).  4.  242 

STATE. 
What  is. 

Cherokee  Nation  t.  Georgia 
(5P..  1).  8.  2£ 

Power  of  to  tax. 

Dobbin*  t.  Erie  Co. 
(16  P..  4351.  10^  1022 

State  aecision  govern  U.  courts  as  to 
State  statutes,  and  as  to  rule  of  prop- 
erty. 

Clark  V.  Grahnm     W. ,  S?7).    5,  834 
State  laws   and  decisions  govern  U.  S. 
courts,  as  to  title  and  transfer  of  real 
estate  by  grant  or  devise. 

ElmentUfrft.  Taylor 2flfl 
Jackton  r.  C/wtr  [12  W.,  Vm,   6,  fiflS 
State  judgments  do  not  operate  beyond 
State. 

Darby  v.  Ma>/er  QO  W. ,  4fi.')).    6^  367 
State  licenses,  and  power  of  Stale  to  tax 
commerce. 

GibboM  V  Of/rffn  (9  W..  1).  6^  23 
Brown  t.Mnryhiid{Vi  W.,  419),  6,  filS 

STATUTE  OF  LIMITATIONS. 

As  applicable  to  equity  cases. 

Thajivisr.  ILirri,  {\[)\\.,\m,  ft,  2fl2 
State  decisions  und  laws,  in  regard  to 
statute  of  limitations  govern  U.  S.  courts. 
FAmen<h,rfp.  Taylor  (10  W.,152).  6i  289 
What  promise,  acknowletlgcmcnt,  or  pay- 
ment, takes  case  oat  ox  statute. 
Wetzdl  r.  Busaard.  (U  W.,  3U9).  6,  431 

STATUTE  OF  FRAUDS. 

What  sufficient  note  or  memorandum 

under. 

Barry  V.  Coombe  (IP..  640).     7,  333 

STATUTES.  (CONSTRUCTION  AND  IN- 
TEliPUETATlUiN. 

Provisos  in 

U.     t.  Dick»m  On  P..  1411    10^  689 
Statute,  repeal  of,  or  subsequent  statute, 
effect  on  vested  rights. 
FUtcfier  p.  Peek  ^6  C,  87}.       3.  132 
When  "may"  means  "must"  or  "shall"; 
When  a  power  for  public  purposes  is 
conferred,  a  duty  arises  to  execute  that 
iwwer, 

Min/tr  r.  Merh'n  B'k  of  AUx. 
(IP..  401  7.  42 

"Person*'  m  statutes  includes  corpora- 
tions. 

United  Statf*  V.  Amedy 
(H  W..  31)21  6,  ^QZ 

Dall.  1  to  How.  4. 


SUBROGATION. 

Right  of  assig^nee  to,  and  as  to  prior  in- 
cumbrances; 
Junior  incumbrancer,  right  of. 

Haukfit'  If.  i  V.  Peter 
(18  P.,  1231  lOi  33 

SURETY. 
See  PRixcirAL  and  Sukkty. 

TAXES  AND  TAXATION. 

Sale  of  lamls  for  taxes — strict  compliance 
with  xiatuk'  lu-ocssnr}'. 

WdlinmH  t.  Peyton  (4  W..  771  4.  313 
Power  of  States  to  tax. 

Prov.  B'k  r.  BilUiiffi*  (4  P. .  5141  7,  333 
Dobbint ».  Erie  Co.{njP.  .435).  10.  1022 
Taxation  of  stock,  or  shares  m  corpora- 
tion, does  not  impair  obligation  of  con- 
tracts; 

Taxation  of  shares  in  national  banks  aud 

of  other  corporations. 
Proc.  B'k  t.  BUlinga  (4  Pet. ,  5141  Is  333 

TITLE. 

Title  of  land  by  devise,  governed  by  law 
of  State  where  situate. 

Clark  V.  Graham{fi  W.,  577),  324 

TORTS. 

Mere  personal  torts  which  die  with  the 
party,  not  assignable. 

C<megy»v.  Va»9e(\  P..  193).    7,^  138 

TREASON. 

Levying  war  i.s  high  treason. 

Ee  parte  BoUman  and  Swartirout 
(4  C,  751  2,  634 

TREATIES. 

Construction  and  operation  of. 

r.  fi.  V.  The  Ami4tad  (15  P.  .'t  1 8),  1 0.  833 

TRUSTS  AND  TRUSTEES. 

Parol  trust  on  conveyance  of  land.  cood. 

Where  one  takes  title  for  another  at 
judicial  sale,  he  is  trustee; 

Purchaser  of  trust  estate  with  knowl- 
edge of  the  trust  is  trustee. 
iJiigheM  V.  EdtMvda  {9  W. .  -m),  6,  L43 

Purchase  by  trustee,  voidable  fit  elec- 
tion of  ee»tui  qite  trutt,  witliin  reiusonable 
time  if  disHjitistit  (i ; 

One  who  acquires  trust  property  froni 
trustee,  with  notice  of  the  trust,  and 
of  its  vio]ntion.>%.  holds  as  trustee; 

(Jeftti i  qm  Cn/Kt  m.iy  follow  properly; 

Sale  by  collusion,  docs  not  prevent  ee4tui 
que  trutt  from  asserting  his  title  as  to  pur- 
chaser with  notice: 

A  purchase  at  request  of  another,  mnkes 
purclittser  a  Irubtee  upon  payment  of  money 
advanced  on  the  purchase; 

Purchase  by  attorney  on  execution  sale 
mukcj*  liini  iru.stee; 

Trustee  cannot  purchase  an  interest  ad- 
verse to  his  cestui  que  tru^t; 

Per.'iou  iicquiring  title  as  ag^ent  of  another, 
trust  will  be  implied,  not  within  the 
statute  of  frauds; 

Purchaser  of  trunt  estate,  with  knowledge  of 
the  tru'ii.  is  Hubject  to  all  the  duties  of 
the  original  trustee. 
WormUy  v.  M'onnleyi^  W..  410),  6^  331 
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Deed  from  cestui  que  truM  to  trustee,  ward 
to  guardian,  beir  to  executor,  void. 
Harding  e.  Handy  m  W..  103),  6^  429 

Lands  bought  with  troH  mot&ejr  and  deed- 
ed to  trustee,  belong  to  cestui  qw  trust; 

Any  statement  by  trustee,  or  credit  in 
account,  amounts  to  declaration  of  trust; 

Profit  gained  by  tnistte.  by  sale  of  prop- 
erty, belongs  to  the  ceiiuique  trust; 
t^ormfcye.  IFonnfey(8  W..419).  IL  flfil 

Ijcngth  of  time  no  bar  to  trusts; 

When  time  bejfins  to  run. 

Prttvost  V.  Gratz  (6  W..  481),    5,  ill 

Trustee,  or  ag^ent*  cannot  purchase 
trust  property,  or  property  confided  to 
his  care; 

Employed  to  buy  for  another  cannot  buy  for 
himself; 

Purchase  bj'.  enures  to  principal: 
Cannot  buy  from  hiniself,  nor  act  for 
both  parties. 
Massie  v.  Watts {6  C,  148).        8.  IBl 

UNDUE  INFLUENCE. 

In  avoidance  of  deed  or  will. 

Harding  v.  Handy  [U  W.,  1031  ^  AM 

UNITED  STATES. 

Lien  of  duties. 

U.  8.t.  SSQ.  Chests  of  Tea 

(12  W..  486),  6^  702 

As  parties  to  negotiable  instrumenls,  right 

and  liabilities  of; 
Capacity  to  contract. 

U.S^T.  Barker  (\2  W..  559).  6^  788 
U.  S.  Courts  are  governed  bv  Stale  decis- 
ions as  to  construction  of  ^tate  stat- 
utes* and  as  to  real  property. 

CUtrkv.  Graham     W.Jill),    6,  aS4 
Judgment  cannot  be  entered  against  U.  8. 
for  costs. 

IT.  S.  V.  JfcLemore(iB..  286),  11^  977 

UNITED  STATES  BANK. 

Power  of  Congress  to  charter. 
M'Cullochv.  Maryland (i  \V.,  816)^  4.  fiM 

USAGE. 

As    controlling  or  varying,  demand, 
notice,  and  days  of  grace. 
Mills  r.  B'k  of  U.  £  (10  W.,  481),  6.  &1& 

USES  AND  TRUSTS. 

What  is  charity  and  bequests  valid  for 
charitable  purposes  and  those  not. 

VuiaU  i:  (iirar^s  Et'rs. 
(2  IT,  127),  BiMJt 

USURY. 

Levy  9.  Gadsbff  (8  C.  180).       8,  4QA 
Takins  interest  in  advance  ifl  not  UBUry. 

FUckn^r  v.  Ikink  of  U. 

(8  \V..  3H8).  5i  flai 

Lex  loci,  a.M  to  usury. 

Slacum  c.  l\nnery(^  C,  221).  8, 
Who  may  set  up»  purchaser  of  equity  of 
redemption,  ifcc. 
De  Wolf  V.  Johnson  (10  W.,  867),  0,  MB 
New  securities  for  usurious  loan  wben  valid. 
Walker  v.  B'k  of  Washington 
(8  H..  62),  11.  ^QA 
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Purchase  of  obligation  at  less  than  face  value 
is  not. 

NifhoUr.  Person  (TV..  \0S),    fi.  623 

VESTED  RIGHTS. 

How  affected  hy  subsequent  repeal  of  ststute;. 
Vestetl  ri^'hts  detiued. 

Fletcher  V.  Ptck  (6  C.  87),        3,  Ififi 

WAIVER. 

General  answer  by  corporation  waives  want 
of  jurisdiction  from  residence. 
Hope  Ins.  Co.  t.  Boardtnan 

(5  c,  57h  a.  as 

Waiver,  of  service,  or  defective  service, 
&c. .  by  appearance. 

Knox  r.  .S«//i7/uT«  (3  C,  496).  2^  &10 

WAR. 

Effect  of  war  on  dealings  between  citizens 
of  belligerent  powers. 
Seholz-^rld  r>.  Eiehelberger 
(1  P..  58»5i,  8^  2fi3 

Domicil,  in  time  of  w^ar,  in  enemy's  couo 
try.  or  in  neutral  country,  effect  of  cat 
g^oods  shipped. 

The  Franrf»  (8  C,  885).  8,  641 

LoTying  war — hi^h  treason. 
Br  jHirte  BoUman  and  ikeartwoMt 
(4C.,  75),  2,  654 

WILLS. 

Bequests  valid  for  charitable  purposes  and 
those  not. 

Vidall  V.  Girard's  St'rs 
(2  H..  127).  11.  g05 

Deviae  to  truKiees  for  charitable  uses. 

and  to  unincorporated  associations: 
Validity  of  particular  devises  and  be- 
quests; 

Uncertain,  vague  or  indefinite  legacies  in- 
valid; 

Validity  of  charitable  endowments  not  gov- 
erned by  statute.  4  Eliz.,  ch..  4; 
Device  to  United  States  void; 
When  misnomer  or  misdescription  of 
beneficiary  will  not  invHlidnic. 
Inglis  V.  Trustees,  SiUor'e  Snug  JTarbor 
(8  P..  I.  ftli 

Conditions  in  precedent  and  '«tibsequezil. 

who  may  perform,  and  Iheir  elTecl; 
Im{)licaliou ;  unperformed. 

Tayl<^  p.  Miuion.  (9  W..  325).     6,  IQl 
U.  S.  V.  Clarke  (9  P.,  168),        9.  fift 
Power  of  corporations  to  lake  by  devise 

or  bequest; 
Charities. 

Bapt.  Aitf'n  r.  /7«r<(4  W..  1).     4.  499 
Domicil  of  tei^tator  governs  ▼alidity  of 

will,  and  distribution; 
Forei^  will,  neceiisary  to  be  proved  where 
aswt.s  are. 

Smith  V.  Bank  of  Georgettnm 
(5P..5m  8.  814 

Foreign  wills  must  be  proved  here,  to 

have  effect  here. 
Foreign  wills,  when,  and  how  evidence. 
Ancillary,  probate  of. 

JJarby  v.  Mayr  (10  W..46n).  6^  367 
Armstrong  c.  Lear  112  W . .  IHti),  6,  B8g 

Dall.  1  to  How.  4. 
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Interpretation  t 

Intention  of  testator  to  f^overn. 

Pray  F.  Belt  (1  P..  670),  7,  SOU 

LejBracieB  and  debts,  when  eharg^ea.ble 
oil  the  realty-. 

Wright  V.  Ann  (10  W..  204).     6,  SOS 
Stumpt  E£r$  e.  Dtntalt 
(I  P.,  585),  7»  aM 

DALii.  1  to  How.  4. 


WITNESS. 

Evidence  of  eontradictonr  Btatements 

mnde  by  them,  to  impeacb  ; 
In  regard  to  whiii  futi-s,  ioquircd  of  on 
cross-examination,  tho  witness  may  be 
contradicted. 

EUicoU  c.  Pearl  UO  P.,  412),     9»  476 
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